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When the American electorate expressed its dissatisfaction with
the status quo in 1994, congressional Republicans had not only a
mandate to implement marginal changes in policy, but also a historic
opportunity to make fundamental and sweeping changes. It is no over-
statement to say that official Washington trembled as the Republi-
cans vowed to restore the Constitution and clean up the mess that
the Democrats had created.

In his first speech as majority leader in the Senate, Robert Dole
declared, “If I have one goal for the 104th Congress, it is this: that
we will dust off the tenth Amendment and restore it to its rightful
place in our Constitution.”! The Tenth Amendment states: ““The
powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively,
or to the people.” In criminal justice, almost all of the powers exer-
cised by government had long been held by the states.

Now that 10 years have passed, one can draw some conclusions
about the GOP stewardship of the national legislature. With respect
to criminal justice policies, the Republicans not only squandered
their mandate but now also preside over a burgeoning federal law
enforcement bureaucracy. It is almost as if the Republicans have
concluded that they can maintain the esteem of the electorate by
acting like Democrats.

Instead of a revolution, the GOP has turned its back on the Tenth
Amendment and embraced a big-government agenda. Thus, the
historic takeover of Congress by Republicans resulted in a party
transition but no change in the direction of key policies with respect
to criminal justice matters.

Constitutional Federalism
Before delving into the policy decisions of the past 10 years, it is
useful to begin with the first principles of American constitutional
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law so that the legal and policy battles are put into context. The
Constitution creates a federal government of limited powers. As
James Madison noted in Federalist No. 45: ““The powers delegated
by the proposed Constitution to the federal government are few and
defined. Those which are to remain in the State governments are
numerous and indefinite.” Most of the federal government’s ““dele-
gated powers” are set forth in article I, section 8, of the Constitution.
The Tenth Amendment was appended to the Constitution to make
it clear that the powers not delegated to the federal government
““are reserved to the States respectively, or to the people.”

For 150 years the original constitutional understanding held firm.
The federal law enforcement bureaucracy was minuscule. There
were no federal prisons in the early days because only a handful of
federal criminal laws were on the books. Instead of building prisons,
federal officials opted to “rent’” space in state facilities for the hous-
ing of federal convicts.?

The constitutional principle of federalism collapsed in 1937 when
President Franklin D. Roosevelt threatened to pack the Supreme
Court with new justices who would approve his New Deal measures.
After the famous “switch in time that saved nine,” the Supreme
Court started to approve any federal law that simply “affected”
interstate commerce. The constitutional principle of federalism that
was embodied in the Tenth Amendment was trampled underfoot.®

The consequences of the New Deal precedents were not immedi-
ately apparent to most Americans, because changes came fairly
slowly. With the New Deal precedents on the books, Congress began
to criminalize economic regulations that had previously carried only
civil fines. Notorious crime also started to prompt federal politicians
to propose new federal laws to ostensibly “’solve” problems. For
example, after his pioneering flight across the Atlantic, Charles Lind-
bergh was famous. A few years later, when his child was kidnapped,
the media went into a frenzy and put pressure on Congress to take
action. A new law was enacted that made the crime of kidnapping
a federal offense if the perpetrators “crossed state lines.””* Kidnap-
ping, of course, was already a crime in every single state.

These trends accelerated over time and the result has been an
explosion in the number of federal criminal laws, federal law enforce-
ment personnel, federal searches, federal wiretaps, and federal pris-
oners. A 1998 report from the American Bar Association notes that
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more than 40 percent of the federal criminal provisions enacted since
the Civil War became law in just the past three decades.’ By the
early 1990s, the federalization of crime was frequently in the head-
lines because Congress seemed incapable of declaring any crime,
1no matter how local in nature, beyond its reach. For example, when
the Washington Post reported the story of a horrific carjacking in a
Maryland suburb of the capital in 1992, Rep. Charles Schumer (D-
N.Y.) introduced a federal carjacking bill the next day. A headline
one day, a law the next day, and on it went.?

Federal judges complained that the federal court system was being
swamped with ordinary criminal matters that had always been
administered by state and local governments.” For some perspective
on the accelerating trends, consider that in 1958 taxpayers spent $55
million on the federal court system. By 1992 taxpayers were spending
$2.3 billion on that system.® And despite the budget growth, federal
courts and prisons could not keep up with the influx of cases. The
federal system was spiraling out of control.’

Republicans Fumble Historic Opportunity

Corrupted by their 40-year reign over the House of Representa-
tives, the Democrats were blindsided by the wrath of voters in 1994.
To be sure, Democrats had anticipated a difficult election because
of the unpopularity of Bill and Hillary Clinton’s costly health care
plan, but they could not fathom a GOP-controlled House or a conser-
vative Supreme Court that would take the Tenth Amendment seri-
ously and invalidate federal laws as beyond the proper scope of
federal power. Liberals dismissed such notions as simply fodder for
right-wing fundraising letters. And yet, those remarkable develop-
ments happened and turned the Democratic world upside down.

Republicans have long complained about liberal judges who
ignore the original understanding of the Constitution. Since the
Republicans were successful in winning presidential elections,
vacancies on the Supreme Court were greeted with the utmost seri-
ousness. One by one, the liberal justices of the Warren era were
replaced by conservative judges or legal scholars. By the fall of 1994,
eight of the nine members of the Supreme Court had been appointed
by Republican presidents.

Official Washington and the liberal legal academy decried the
conservative direction of the Supreme Court in areas ranging from
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affirmative action to criminal procedure and property rights. But
few anticipated a landmark ruling on the constitutional principle of
federalism. After all, the Supreme Court had not invoked the doc-
trine of enumerated powers to invalidate a federal law in decades.
In the liberal view, as long as Congress did not trample a specific
constitutional right—such as free speech or the right to a jury trial—
lawmakers could pass a law on any subject whatsoever.

On November 8, 1994—the same day that voters were handing
the Congress to the Republicans for the first time in 40 years—the
Supreme Court heard arguments in a case that raised the most basic
question about the power of Congress to legislate. The case involved
a constitutional challenge to the Gun-Free School Zones Act, which
was part of a 1990 crime bill passed by Congress. The Gun-Free
School Zones Act essentially made it a federal crime for a person
to possess a firearm within 1,000 feet of a school.

The case arose when Texas law enforcement authorities arrested
Alfonso Lopez, a 12th-grade student, for bringing a handgun to his
high school in San Antonio. Lopez’s conduct was illegal under Texas
law, but the state charges were dropped when federal officials inter-
vened to indict Lopez under the Gun-Free School Zones Act in
federal court. Lopez was tried before a federal judge and was con-
victed and sentenced to six months” imprisonment.

On appeal, Lopez’s attorneys argued that the federal law was
unconstitutional because the federal government did not have the
authority to pass it. Federal prosecutors acknowledged that the Con-
stitution created a federal government of delegated and enumerated
powers, but they maintained that the Gun-Free School Zones Act
could be enacted pursuant to Congress’s power ““to regulate Com-
merce with foreign nations, and among the several States, and with
the Indian Tribes.” Lawyers for the federal government defended
the constitutionality of the law by arguing as follows: possession of
a gun in a school zone (a) might lead to violent crime, which (b)
might threaten the learning process, which (c) might ultimately pro-
duce less productive citizens, which (d) might, cumulatively, impair
the national economy and interstate commerce.

In the spring of 1995, the Supreme Court announced its landmark
ruling that the federal prohibition on guns in schools exceeded the
powers of Congress. Chief Justice William Rehnquist explained the
Court’s decision:
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We start with first principles. The Constitution creates a
Federal Government of enumerated powers. ... To uphold
the Government’s contentions here, we would have to pile
inference upon inference in a manner that would bid fair to
convert congressional authority under the Commerce Clause
to a general police power of the sort retained by the States. . . .
And to do that would require us to conclude that the Con-
stitution’s enumeration of powers does not presuppose
something not enumerated and that there will never be a
distinction between what is truly national and what is truly
local. This we are unwilling to do.”

At long last, the Supreme Court had reaffirmed the basic idea that
Congress could not use the commerce power as a pretext to enact
any law that Congress considered desirable.

It is almost impossible to overstate the historical significance of
this moment for proponents of limited, constitutional government.
For the first time in 60 years, the Supreme Court had invoked the
doctrine of enumerated powers to invalidate a federal law."! The
Tenth Amendment was suddenly revived. And, for the first time in
40 years, the national legislature was controlled by a political party
that claimed an affinity for limited, constitutional government.

With the Lopez ruling on the books, the GOP was perfectly posi-
tioned to downsize the bloated and expensive federal government.
Years and years of groundwork had been done in order to arrive
at this juncture. The time was finally right to abolish unconstitutional
federal agencies and repeal unconstitutional laws.

President Clinton tried to feign his allegiance to the then-prevail-
ing sentiment when he declared the “‘era of big government is over.”
Rhetoric aside, Clinton would stand and fight. When the Supreme
Court announced its decision in the Lopez case, Clinton immediately
ordered his attorney general, Janet Reno, to find a way to circumvent
the ruling.”” The Democrats and liberal legal academics were deter-
mined to find a way to roll back this new legal precedent, which
called into question the constitutional legitimacy of much of modern
Washington, D.C.” But what could Clinton do? The Supreme Court
had just spoken and Congress was controlled by the Republicans.

With the benefit of hindsight, it is now painfully obvious that
while the Republicans dithered, Clinton went to work. First, he had

‘his Democratic allies introduce a slightly revised Gun-Free School
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Zones Act in both the Senate and the House. Because any member
of Congress can introduce a bill about anything, this action meant
little. What is inexplicable, however, is how the Republican leader-
ship could have allowed these measures to be put on a fast track
for serious consideration by both chambers. Committees controlled
by the GOP held hearings on these measures and moved them along.
A few months later, Clinton demanded that his school zone bill be
included in a year-end appropriation measure. The Republicans
capitulated and, in a remarkable act of defiance, Clinton signed a
slightly revised Gun-Free School Zones Act into law on September
30, 1996."* Not only had the Republicans failed to build upon the
historic Lopez precedent by repealing laws and abolishing agencies,
the feckless Republican leaders could not even manage to keep a
single federal criminal law off of the books!

Republican leaders tried to deflect criticism by saying that they
had to deal with a hostile liberal media and a big-government advo-
cate like Clinton in the White House—so there was only so much
that could be done.” To assuage their longtime supporters, the GOP
leadership would say: “Just wait until the Republican Party captures
the White House! That’s when our limited government agenda will
really get under way!”

That claim was put to the test when George W. Bush won the
2000 presidential election. The results are in: not only have matters
not improved, the situation has worsened.!® President Bush
appointed Sen. John Ashcroft to be his attorney general. Before the
terrorist attacks of September 11, 2001, the centerpiece crime-fighting
program of the Ashcroft Justice Department was an initiative called
Project Safe Neighborhoods. The thrust of that initiative is to divert
firearms offenses from state court, where they would ordinarily be
prosecuted, to federal court, where harsher prison sentences would
be meted out. A related program is called Project Sentry, which
Ashcroft has called a ““vital federal-state project’”” dedicated to prose-
cuting in federal court gun crimes in schools.

Thus, instead of working with the Supreme Court to build a
vibrant Tenth Amendment jurisprudence, Republicans are actively
undermining the Court. As the Cato Institute’s Senior Editor Gene
Healy has noted, “A more brazen affront to the Rehnquist Court’s
landmark ruling in Lopez—striking down the Gun-Free School Zones
Act—could hardly be imagined.””"” Because the GOP Congress
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approves the funding of Project Safe Neighborhoods and Project
Sentry, it is no less culpable than President Bush and Attorney
General Ashcroft.

Embracing Big Government

The sad tale of how the GOP is now taking pride in vigorously
enforcing the one federal law that was invalidated by the Rehnquist
Court is a microcosm of the party’s stewardship of criminal justice
matters generally. House GOP members who focus on military
affairs or budget matters often look to Henry Hyde (R-IIL) for lea@er~
ship on criminal justice matters because he has been the ranking
member of the House Judiciary Committee for many years. Hyde
has supported the federalization of whatever the crime-of-the-month
happens to be—from carjacking, to wife beating, to church arson,
to partial-birth abortion.

The story has been the same in the Senate. Despite Robert l?ole’s
goal of ““dusting off the Tenth Amendment,” GOP Senators typlcal.ly
defer to Orrin Hatch, the chairman of the Senate Judiciary Commit-
tee. He too has sought to federalize more crimes, not less. Senator
Hatch has supported the Violence against Women Act, the Church
Arson Prevention Act, the Partial-Birth Abortion Prevention Act,
and the Hate Crimes Prevention Act. Hatch went so far as to sponsor
the anti-paparazzi bill that was proposed after the highly publicized
car crash that killed Princess Diana.'®

The Federal Bureau of Investigation was rocked by scandal after
scandal throughout the 1990s, but Senator Hatch kept reassuring
his colleagues that there was no need to worry because Director
Louis Freeh was “the best FBI Director I've seen in my whole 23 years
in the Senate.”"” Freeh ultimately resigned when the first federal
execution in 38 years had to be postponed because the bureau failed
to fulfill its legal obligation to turn over evidence to the trial court.”
To its credit, the GOP-controlled House held extensive hearings into
the Waco scandal in 1995. The House committee produced a good
report, but it failed to bring accountability to federal agents who
broke the law and did not enact any systemic reforms.”

Despite GOP rhetoric about downsizing government, the federal
law enforcement bureaucracy has been steadily expanding.” Con-
sider these statistics:
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® The Department of Justice budget grew from $11.2 billion in
1994 to $30.1 billion by 2003.2

® The number of federal law enforcement agents grew from 69,000
in 1994 to 94,000 by 2003.2*

® The number of federal criminal laws grew from about 3,000 in
1994 to 4,000 by 2004.%

® The federal prison population doubled from 89,500 in 1994 to
177,500 by 2004.%

® The annual number of federal wiretaps continues to climb. Even
before the recent increases related to the war on terrorism, the
federal government conducted more wiretaps than all of the
state courts combined, a new milestone.”

The hard reality is that the federal government under the Republi-
cans is on its way to establishing a national police force—a develop-
ment that is utterly inconsistent with an “original understanding’”
of the Constitution.” It is impossible to tell whether the trend will
be arrested at some point in the future, but it is clear that between
1994 and 2004, the GOP embraced big-government law enforce-
ment policies.
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