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SUMMARY:

... ' am a judge - a judge in the highest court of my country's legal system. ... In my opinion,
every branch of government, including the judiciary, must use the power granted it to protect the
constitution and democracy. ... Moreover, new textualism's refusal to take into account the legal
system's fundamental values harms substantive democracy. ... - The social status of a
fundamental principle is determined according to its relationship to all the principles of the legal
system. ... This balancing occurs, for example, when a human right is not fully protected because
of the need to balance it with a state interest, such as public security or public order. ... Authority
to exercise judicial review of the actions of the Knesset is also apparent from basic constitutional
concepts, according to which judicial review of the constitutionality of the acts of each branch is
a basic condition for the rule of law, and in respect of which the separation of powers does not
find expression in blocking the road to judicial review. ... Indeed, when the judiciary reviews
executive acts, it operates within the framework of its classic role in the separation of powers and
in accordance with its role of maintaining the rule of law. ...

TEXT:

[*19]

l. Introduction

I am not a philosopher. I am not a political scientist. I am a judge - a judge in the highest court of
my country's legal system. So | ask myself a question that many supreme court judges - and, in
fact, all judges on all courts in modern democracies nl - ask themselves: what is my role as a
judge? Certainly it is my role - and the role of every judge - to decide the dispute before me.
Certainly it is my role, as a member of my nation's highest court, to determine the law by which
the dispute before me should be decided. Certainly it is my role to decide cases according to the
law of my legal system. But is that all that can be said about my role? Are there criteria for
assessing the quality of my work as a judge? Certainly no such assessment should be based on
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the aesthetic quality of my writing. n2 Nor should the criterion be the number of sources I cite in
my decisions. But then what would be a meaningful criterion? What is my role, and do I even
have a "role" [*20] beyond merely deciding the dispute before me according to the law? These
questions occupy me daily as | enter the courtroom and take my seat on the bench. In my twenty-
four years of service on the Supreme Court of Israel, | have written thousands of opinions. But
am | a "good" judge?

I am opening the issue of the Harvard Law Review analyzing last Term's United States Supreme
Court decisions. What are the criteria for judging the Justices who wrote those opinions? This
question is important not merely to judges who want to assess their performance, but to the
system as a whole. The answer determines the criteria for developing the law and provides a
basis for formulating a system of interpretation of all legal texts. Establishing criteria for judging
judges is particularly important in view of the frequent attempts to dress up political problems in
legal garb and place them before the court. De Tocqueville characterized this tendency to
legalize political questions 170 years ago as a quirk of the United States. n3 Today, however, this
phenomenon is common in modern democracies. n4 How are we judges to deal with political
problems that have taken on a legal character?

The questions | wish to consider are not new. They are as old as judging itself and they have
accompanied various legal systems in their progressions throughout history. Sometimes they can
be found at the center of public debate. Sometimes they are marginalized. The time has come to
reconsider these questions. There are four main reasons for their timeliness.

First, democracy is celebrating its victories over Nazism and Fascism in the Second World War
and over Communism at the end of the twentieth century. New countries have joined the
community of democracies. Many of them wish to reexamine the nature of modern democracy,
n5 which is not based solely on the rule of people through their representatives (formal
democracy), but also on human rights (substantive democracy). A key historical lesson of the
Holocaust is that the people, through their representatives, can destroy democracy and human
rights. Since the Holocaust, all of us have learned that human rights are the core of substantive
democracy. The last few decades have been revolutionary, as we have learned the hard way
[*21] that without protection for human rights, there can be no democracy and no justification
for democracy. The protection of human rights - the rights of every individual and every
minority group - cannot be left only in the hands of the legislature and the executive, which, by
their nature, reflect majority opinion. Consequently, the question of the judicial branch's role in a
democracy arises.

Second, in present times democracy faces the emergent threat of terrorism. Passive democracy
has transformed into defensive democracy. All of us are concerned that it not become
uncontrollable democracy. As judges, we are aware of the tension between the need to protect
the state and the rights of the individual. This ever-present tension intensifies and becomes more
pronounced in times of national emergency. What is the role of the judge in these special
situations? n6

Third, since the Second World War there has been a better understanding of the nature of

2



judging. n7 Legal realism, positivism, the natural law movement, the legal process movement,
critical legal studies, and the movements to integrate other intellectual disciplines into law have
provided new tools for understanding the complexity of the judicial role. | find much truth in all
of these approaches. Nonetheless, like the human condition, legal reality is too complex to be
adequately captured by any one of these schools of thought. In my opinion, it is time for what |
call an "eclectic" reexamination of the various theories about the judicial role. This
reexamination is timely now, as globalization exposes us to ideals and thoughts that transcend
national boundaries and legal systems. n8

Finally, a survey of the de facto status of the judicial branches in the various democracies shows
that since the end of the Second World War, the importance of the judiciary relative to the other
branches of the state has increased. People increasingly turn to the judiciary, hoping it can solve
pressing social problems. Several questions therefore arise: Is this enhanced judicial status
appropriate? Have judges taken on too much power? Has the separation of powers become
blurred? Indeed, some claim that, in recent years, the gap has widened between the practices and
public expectations of democratic supreme courts, on the one hand, and the intellectual-
normative principles that are supposed to guide the courts, on the other. This gap is dangerous,
because, over time, it will likely undermine public confidence in judges. Some now argue that
judges are too active, while others argue that they are too self-restrained. These criticisms come
from all corners of society. In recent years, for example, accusations that the U.S. Supreme
[*22] Court is too activist have swelled. n9 Such allegations should be evaluated within the
framework of a supreme court's role in a democracy. A reexamination is therefore needed, and
conclusions must be drawn - both about what can be demanded of judges and what can be
expected from the normative frameworks within which they operate.

These questions do not arise in the "easy cases"” n10 in which there is only one answer to the
legal problem, and the judge has no choice but to choose it. Such cases do not generally reach the
highest court at all. But how am | to decide the "hard cases," the cases in which the legal problem
has more than one legal answer? These are the cases that find their way to the highest court, and

I have discretion in resolving them. n11 My decision may be legitimate, but how do I know if it
is the proper one? What must | do in order to fulfill my role? What is my role?

One might try to dismiss my question with the philosophical argument that there are no "hard
cases” and that judicial discretion in this sense does not exist. That answer is far from
satisfactory. Even Professor Ronald Dworkin - proponent of the theory that every legal problem
has only one correct answer n12 - merely says that there are better and worse judicial decisions.
n13 He propounds a complete theory describing how the judge Hercules should make the better
decision in "hard cases.” Is Hercules the proper model by which we should judge? n14 Whatever
the philosophical answer may be, the reality is that the large majority of judges on supreme
courts think, as | do, that in some cases they do have a choice. n15 In such cases, it is not that
their decisions legitimate their rulings, but rather that their decisions are based on a legitimacy
that precedes the rulings. Their judicial discretion is an expression of this legitimacy. How, then,
should judicial discretion be exercised? When does exercising judicial discretion advance the
role of a judge, and when does it depart from the proper path? What is the proper path?



[*23] 1 reject the contention that the judge merely states the law and does not create it. It is a
fictitious and even a childish approach. n16 Montesquieu's theory that the judge is *no more[]
than the mouth that produces the words of the law" n17 is similarly discredited. I suspect that
most supreme court judges believe that, in addition to stating the law, they sometimes create law.
Regarding the common law, this is certainly true: no common law system is the same today as it
was fifty years ago, and judges are responsible for these changes. This change involves creation.
The same is true of the interpretation of a legal text. The meaning of the law before and after a
judicial decision is not the same. Before the ruling, there were, in the hard cases, several possible
solutions. After the ruling, the law is what the ruling says it is. The meaning of the law has
changed. New law has been created. What is my role, as a judge, in this creative process?

When | refer to the "role™ of the judge, | do not mean to suggest that the judge has a political
agenda. As a judge, | have no political agenda. | do not engage in party politics or politics of any
other kind. My concern is with judicial policy; that is, with formulating a systematic and
principled approach to exercising my discretion. | ask whether judges in supreme courts, who set
precedent for other courts, have (or should have) a judicial policy with regard to the way we
exercise our discretion. | wish to examine the judicial philosophy underlying our role as judges
in the highest courts of our democracies. n18

Different judges have varying answers to the question that | am posing. These differences stem
from variances in education, personalities, responses to the world around us, and outlooks on the
world in which we live. This is only natural. Each judge is a distinct world unto himself or
herself, and we would not wish it otherwise. Ideological pluralism, not ideological uniformity, is
the hallmark of judges in democratic legal systems. Diverse judges reflect - but do not represent -
the different opinions that exist in their societies. But | think many of us agree that the question |
have posed is central to our function as judges, even if we disagree about its answer. Our judicial
policy [*24] and our judicial philosophy are fundamental to us, since they guide us in our most
difficult hours. Every supreme court judge has difficult hours. They mold us and give us self-
confidence. They inform us that our strength as judges is in understanding our limitations. They
teach us that, more than we have answers to the difficult legal problems that confront us, we
have questions regarding the path we should take. They make us understand that, like all human
beings, we err, and we must have the courage to admit our mistakes. And they lead us to the
judicial philosophy that is proper for us, for there is nothing more practical than good judicial
philosophy.

My purpose in this Foreword is to suggest answers to the questions I have posed. | wish to
present my views on the role of a supreme court and its judges in a democracy. My aim is to
describe the judicial policy and judicial philosophy that guide me. I do not na<um i>vely claim
that my position reflects an absolute truth. Democratic countries differ from one another, and
what is good and proper for one may not be good and proper for another. n19 I claim only that it
is a legitimate approach, and, in my opinion, the most appropriate one for the Israeli legal system
of which I am a part. n20

The Israeli legal system is a young system, albeit one with deep historical roots that reflect its
Jewish values. It is a legal system that guards its democratic nature despite the existential
struggle it has faced since its founding. It is a system composed of immigrants and the
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descendants of immigrants from countries that, for the most part, had no democratic tradition. It
is also part of the Middle East, whose democratic tradition is weak. Although it is certainly a
unique legal system, | hope that many supreme court judges in other democratic countries view
their work in their own legal systems similarly. I hope that even those who do not fully accept
my outlook and conclusions are prepared to walk with me part-way, because they agree with my
general direction, if not with the speed of travel or the final destination.

My proposed judicial philosophy applies only to the supreme court judge in a democracy. | do
not address societies that are not democratic. n21 The democratic nature of a regime shapes the
role of all [*25] branches of the state. It also directly affects the judiciary. For example, a
central precondition for understanding the judicial role is the independence of the judiciary. This
condition usually does not exist in regimes that are not democratic. Furthermore, the character of
the regime affects the interpretive system that the judge should adopt. A judge should not
advance the intent of an undemaocratic legislator. He must avoid giving expression to
undemocratic fundamental values. Indeed, my entire theory about the role of the judge and the
means he employs is grounded in the character of a democratic regime. With a regime change,
the view of the judge's role and the way it is exercised also change. Moreover, | am examining
my role as a judge in a modern democracy - that is, as a judge at the beginning of the twenty-first
century. | do not think that it would have been possible to formulate a judicial philosophy like
my own a hundred years ago or more. n22 And my philosophy will inevitably no longer be valid
in a hundred years' time. Indeed, any perspective on the judicial role is a function of place and
time. It is influenced by its environment. It is relative and incomplete. It changes periodically.
Therefore, recognition and realization of the judicial role will vary with different democracies at
different times.

While | focus mainly on supreme courts of legal systems that belong to the common law family,
such as the United States, England, Canada, Australia, and a number of mixed jurisdictions, such
as South Africa, Scotland, Cyprus, and Israel, I think that what | have to say also applies
substantially to other legal systems, such as the Roman-Germanic family, including France, Italy,
Germany, Austria, and the family of Scandinavian systems. | believe that my approach is also
valid for legal systems that have emerged from the family of socialist systems, such as Russia,
Hungary, n23 Poland, and the Czech Republic. n24

After this Introduction, in Part 11 of this Foreword, | will lay the foundation for the two central
elements of the judicial role beyond actually deciding the dispute, as | see them. One element is
bridging the gap between law and society. I regard the judge as a partner in creating law. As a
partner, the judge must maintain the coherence of the legal system as a whole. Each particular
creation of laws has general implications. The development of a specific common-law doctrine
radiates [*26] into the entire legal system. The interpretation of a single statute affects the
interpretation of all statutes. A legal system is not a confederation of laws. Legal rules and
principles together constitute a system of law whose different parts are tightly linked. The judge
IS a partner in creating this system of law. The extent of this partnership varies with the type of
law being created. In creating common law, the judge is a senior partner. In creating enacted law,
the judge is a junior partner. Nonetheless, he is a partner and not merely an agent who carries out
the orders of his principal. The second major task of the judge is to protect the constitution and
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democracy. In my opinion, every branch of government, including the judiciary, must use the
power granted it to protect the constitution and democracy. The judiciary and each of its judges
must safeguard both formal democracy, as expressed in legislative supremacy, and substantive
democracy, as expressed in basic values and human rights. I will conclude Part Il by considering
a critique of this view and the responses to it.

In Part 11, 1 will discuss the preconditions for carrying out the complex role of the judge. I will
consider the needs for judicial independence (personal and institutional), judicial objectivity, and
the maintenance of public confidence in the judiciary.

In Part IV, | will explore the means by which the court can fulfill its role. These means are
bounded. Judges have only a few basic materials with which to build legal structures. I will focus
on constitutional and statutory interpretation as instruments for realizing the judicial role by
presenting purposive interpretation as the proper system of interpretation. I will then discuss the
fundamental principles of the legal system as an instrument for realizing the role of the judge and
will analyze the theory of balancing as a complex and sensitive judicial tool. I will also discuss a
number of tools and concepts that help the judge fulfill his role, including justiciability, standing,
comparative law, and a good philosophy.

In Part V, | will discuss the reciprocal relationship between the supreme court and other branches
of the state in a democracy. | will elaborate, in this context, my perspective on the concepts of
separation of powers and the rule of law. I will consider the relationships among the judiciary,
the legislature, and the executive. This relationship is perpetually tense because each branch
comprises a separate but interconnected part of the state. This tension should be based on each
branch's respect for the other branches and a recognition of their centrality. The court must
engage in a dialogue with the legislature and executive. In this context, | will analyze the
principle of separation of powers and its implications for judicial review of legislative decisions
(as expressed in statutes and elsewhere). | will also examine the scope of judicial review of
administrative actions.

In Part VI, I will focus on terrorism, one of the most important problems that supreme courts in
democracies face today. In this context, [*27] I will develop the concept of defensive
democracy - with the supreme court at its center - as a response to the phenomenon of modern
terrorism. In this area, regrettably, the Israeli Supreme Court has acquired a certain expertise.
Numerous legal problems related to a defensive democracy's battle with terrorism reach the
doors of the Israeli Supreme Court. We evaluate them ex ante, as the court of first and last
instance.

It goes without saying that the opinions expressed in this Foreword are my personal opinions.
They do not reflect the opinions of the Supreme Court of Israel. As is evident from the decisions
I cite, in some cases my view reflects Israeli case law, while in other cases | write a minority
opinion.

In this Foreword, I cite many opinions that | have written - perhaps more than is customary. |
have done so in order to indicate that | have put my theoretical viewpoints to the test of judicial
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reality by applying them in actual opinions. In some instances, my views have become binding
caselaw. In others, they were merely obiter dicta. In still others, they were in minority opinions.

Finally, I must confess that, as I write this Foreword, | feel a certain unease. United States public
law in general, and United States Supreme Court decisions in particular, have always been, to me
and to many other judges in modern democracies, shining examples of constitutional thought and
constitutional action. The United States is the richest and deepest source of constitutionalism in
general and of judicial review in particular. We foreign jurists all look to developments in the
United States as a source of inspiration. | therefore asked myself whether it was appropriate for a
foreign judge to express an opinion, in an American forum, about issues on which most of the
experts are American. | nevertheless accepted the task, out of deep appreciation for the
impressive accomplishments of United States constitutional law and of its Supreme Court in
particular. If I am occasionally critical of the American Supreme Court, it is because | regret that
it is losing the central role it once had among courts in modern democracies. n25

I1. The Role of a Supreme Court

The primary concern of the supreme court in a democracy is not to correct individual mistakes in
lower court judgments. That is the job of courts of appeal. The supreme court's primary concern
is broader, [*28] systemwide corrective action. n26 This corrective action should focus on two
main issues: bridging the gap between law and society, and protecting democracy. n27 The judge
is charged with both jobs simultaneously, and in most cases, they are complementary. n28 But
during various periods of history, one of them has taken precedence over the other. I think that in
light of the increasing recognition of judicial review of the constitutionality of statutes since the
Second World War and of the inclusion of human rights provisions in new constitutions, the
second role, preserving democracy, has grown in importance. This is certainly the case in the
current age of defensive democracy, although the second role has always existed, particularly in
the field of private law. Of course, these two roles are not unique to the judiciary. Every branch
of government in a constitutional democracy must protect that institution and work to bridge the
gap between law and society. The individual branches of government are partners in fulfilling
these roles. n29 | emphasize the role of the judiciary to point out that the judiciary shares
responsibility for these tasks, and | wish to examine the methods that the judiciary employs to
carry them out.

A. Bridging the Gap Between Law and Society

The law regulates relationships between people. It prescribes patterns of behavior. It reflects the
values of society. The role of the judge is to understand the purpose of law in society and to help
the law achieve its purpose. But the law of a society is a living organism. n30 It is based on a
given factual and social reality that is constantly changing. n31 Sometimes the change is drastic,
sudden, and easily identifiable. Sometimes the change is minor and gradual, and cannot be
noticed without the proper distance and perspective. Law's [*29] connection to this fluid reality
implies that it too is always changing. Sometimes change in law precedes societal change and is
even intended to stimulate it. In most cases, however, a change in law is the result of a change in
social reality. Indeed, when social reality changes, the law must change too. Just as change in
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social reality is the law of life, n32 responsiveness to change in social reality is the life of the
law. It can be said that the history of law is the history of adapting the law to society's changing
needs. n33 A thousand years of common law are a thousand years of changes in the law in order
to adapt it to the needs of a changing reality. n34 The judge is the primary actor in effecting this
change. n35 He is the senior partner in making common law. The legislature is the junior partner.
Its role is to correct mistakes in case law or in the margins of case law, and not to try to replace
the judge in his primary role as developer of the common law. Similarly, the history of
legislation is the history of adapting law to society's changing needs. Here the main role lies, of
course, with the legislature. It is the senior partner. The judge acts as a faithful interpreter of
legislation. He is the junior partner.

1. Change with Stability. - The need for change presents the judge with a difficult dilemma,
because change sometimes harms security, certainty, and stability. The judge must balance the
need for change with the need for stability. Professor Roscoe Pound expressed this well eighty
years ago:

Hence all thinking about law has struggled to reconcile the conflicting demands of the need of
stability and of the need of change. Law must be stable and yet it cannot stand still. n36

Stability without change is degeneration. Change without stability is anarchy. The role of a judge
in a supreme court is to help bridge the gap between the needs of society and law without
allowing the legal system to degenerate or collapse into anarchy. The judge must ensure stability
with change, and change with stability. Like the eagle in the sky that maintains its stability only
when it is moving, so too is the law stable only when it is moving. Achieving this goal is very
difficult. The life of the law is complex. It is not mere logic. It is not [*30] mere experience.
n37 It is both logic and experience together. The progress of case law throughout history must be
cautious. The decision is not between stability or change. It is a question of the speed of the
change. The decision is not between rigidity or flexibility. It is a question of the degree of
flexibility. The judge must take into account a complex array of considerations. | will discuss
three such considerations that apply in the development of the law. A supreme court judge must
consider: (1) the coherence of the system in which he operates; (2) the powers and limitations of
the institution of the judiciary as defined within that system; and (3) the way in which his role is
perceived.

2.Considerations of System. - The development of law, be it common law or enacted law, must
maintain normative coherence within the legal system. n38 It must reflect the fundamental values
of the legal system. Every ruling must integrate into the framework of that system. As Professor
Lon Fuller explains:

Those responsible for creating and administering a body of legal rules will always be confronted
by a problem of system. The rules applied to the decision of individual controversies cannot
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simply be isolated exercises of judicial wisdom. They must be brought into, and maintained in,
some systematic interrelationship; they must display some coherent internal structure. n39

Indeed, a judge who develops the law does not perform an individual act, isolated from an
existing normative system. The judge acts within the context of the system, and his ruling must
integrate into it. For this reason, judges must ensure that the change is organic and the
development gradual and natural. n40 Change generally should occur by evolution, not
revolution. n41 We are mostly concerned with continuity, not discontinuity. Judicial activity -
according to the attractive analogy of Professor Dworkin - is like several coauthors writing a
book, one after another. n42 Judges no longer on the bench wrote the earlier chapters. We must
now write the continuation of the work. We must ground ourselves in the past, while ensuring
historical continuity. The [*31] chapters that we are writing become, after they are written,
chapters from the past. New chapters, the creations of new judges, will be written in the future.

Likewise, we must ensure consistency. n43 In similar cases we must act similarly, unless there is
a proper reason for distinguishing the cases. This rule does not bar departure from existing
precedent, but it does ensure that departure from precedent is proper; n44 that it reflects reason
and not fiat; n45 and that it is done for proper reasons of legal policy, n46 so that the contribution
the change makes to future law outweighs any harm caused by changing the old law, including
the instability and resultant uncertainty inherent in change. n47 Indeed, deviation from supreme
court precedent is a serious matter and must be undertaken responsibly. Precedent is not
immutable, but bucking established case law is not a goal in itself. Departures from precedent
should be the exception, not the rule. And when a judge does depart from precedent, he should
be explicit about it, taking personal responsibility for making the change. The judiciary must be
transparent. Justice Douglas of the United States Supreme Court correctly noted that "[a]
judiciary that discloses what it is doing and why it does it will breed understanding. And
confidence based on understanding is more enduring than confidence based on awe.” n48 The
"burden of proof" ought to rest with whoever wishes to depart from precedent. Therefore, when
the scales are balanced, we should stick with precedent. n49

Considerations of system must also recognize the fact that, in supreme courts (and in some
appellate courts, for that matter), a judge hears cases as part of a panel. A supreme court justice
often asks himself whether he should write a separate opinion. My position is that | do not
dissociate myself from my colleagues' positions just because | don't like the way they articulate
them, or because | think I can do it better. Stylistic differences should not be grounds for writing
a separate opinion. n50 Of course, if the difference of opinion is over the law, | [*32] will
express my opinion, even if it is a dissent. n51 Having said that, when the issue arises again, |
will not necessarily restate my dissent. For issues in which stability is actually more important
than the substance of the solution - and there are many such cases - | will join the majority,
without restating my dissent each time. Only when my dissenting opinion reflects an issue that is
central for me - that goes to the core of my role as a judge - will I not capitulate, and will |
continue to restate my dissenting opinion: "Truth or stability - truth is preferable.” n52

Beyond regard for systemwide concerns, a judge must consider his own case law. Over the years,
a supreme court judge who presides for a long period of time creates a "system" of his own that
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reflects his judicial and legal policy. These are the "footprints” n53 judges leave in the field of
law. As a rule, they must follow their own footprints, unless there is a proper reason for
departing from them. The "burden™ in this regard rests with those who wish to diverge from their
own previously chosen paths.

3.Institutional Considerations. - In bridging the gap between law and society, the judge must take
into account the institutional limitations of the judiciary. n54 Admittedly, judicial lawmaking,
mostly through interpretation, is central to the role of a supreme court. But that role is incidental
to deciding disputes. This is the striking difference between judge-made law and enacted law.
Without a dispute there is no judicial lawmaking. n55 By nature, then, judges create law
sporadically, not systematically. The changes they make to law are partial, limited, and reactive.
The issues brought before a court are, to some extent, selected randomly. Many years may pass
before a problem that troubles the public enters a judicial forum. A court's control over the
matters it hears is negative in nature, permitting only dismissal of what the court does not want to
consider. Consequently, a judge cannot plan a strategy of bridging the gap between law and
society. The changes he or she makes to the law are partial and limited. When a comprehensive
and immediate change is needed in an entire [*33] branch of law, the legislature ought to make
it. Moreover, one cannot bridge the gap between society and law without having reliable
information about society. The court does not always have the information about social facts that
might justify a change in the law. Our laws of evidence usually look backward (adjudicative
facts), providing a (partial) answer to the question of "what happened.” They usually do not look
forward (legislative facts), and do not provide an answer to the question of "what should
happen." Moreover, the means at a judge's disposal are limited. The court may, in developing the
common law in its legal system, impose a new duty of care in torts. But it cannot, for example,
impose taxes or establish a licensing regime.

Finally, the nature of the legal policy underlying existing law should be a factor in the judge's
willingness to change the law. For example, a judge is generally qualified to consider the legal
policy underlying human rights protections. Naturally, he or she has little difficulty evaluating
legal policy that can be derived from logic, a sense of justice, or existing law (enacted or case
law). By contrast, a judge should beware evaluating complex polycentric questions of economic
or social policy that require specialized expertise and knowledge and that may rely on
assumptions concerning issues with which he or she is unfamiliar. I am aware of the difficulties
in making this distinction. | mean to say only that a judge should be sensitive to this type of
consideration. | feel much more comfortable holding that one economic plan is discriminatory
compared to another than I do holding that one economic plan falls within the range of
reasonableness while another does not.

4. Considerations of the Perception of the Judicial Role. - Judicial lawmaking that bridges the
gap between law and society must be consistent not only with society's basic values, but also
with society's fundamental perception of the role of the judiciary. n56 The power of a judge to
bridge the gap between law and society in a society that, like Montesquieu, n57 sees the judge
merely as the mouthpiece of the legislature is different from the judge's power in a society that
views comprehensive judicial lawmaking as legitimate. Society's perception of the judicial role,
however, is fluid. Judicial activity is not only influenced by it; it also influences that perception.
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[*34] In common law systems, bridging the gap between law and society appears to be a central
role of the judiciary. By their nature, common law systems view the judge as a senior partner in
lawmaking. But does this perception apply beyond the confines of the common law? And, in
common law systems, is it possible to regard the judge as someone who ought to bridge the gap
between law and society in the sphere of legislation? n58 Certainly the main actor in this
bridging is the legislature. Its democratic nature (in the sense of its being chosen by the people),
the tools at its disposal, and the ways in which it receives information about different policies
and different alternatives all make the legislature chiefly responsible for bridging the gap
between law and society.

But can the judge be recognized as a junior partner in such bridging because of his role as the
interpreter of legislation? The answer to this question is not at all simple. The question is
whether to accept a model of partnership - albeit a limited partnership - or a model of agency.
n59 According to the agency model, n60 the judge is an agent of the legislature. He or she must
act according to its instructions, like a junior officer bound to carry out the orders of his or her
superior officer. n61 There are many problems with this approach. To my mind, a judge is not an
agent who receives orders, and the legislature is not a principal that gives orders to its agent. n62
The two are branches of the state with different roles: one is legislator and the other is
interpreter. Indeed, legislatures create statutes that are supposed to bridge the gap between law
and society. In bridging this gap, the legislature is the senior partner, for it created the statute.
But the statute itself cannot [*35] be implemented without being interpreted. The task of
interpreting belongs to the judge. Through his or her interpretation, a judge must give effect to
the purpose of the law and ensure that the law in fact bridges the gap between law and society.
The judge is a partner in the legislature's creation and implementation of statutes, even if this
partnership is a limited one. n63

Regarding the judge merely as an agent is too narrow an approach. That point of view isolates a
particular statute and sees it as an island. But a statute is not an island. It is part of a legislative
enterprise that is many years old. Moreover, legislation, together with the common law, forms
part of the legal system. All parts of the law are linked. Whoever interprets one statute interprets
all the statutes. Whoever enforces one statute enforces the whole legal system. Normative
harmony must exist among the different parts of the legal system. An interpretation of an
individual statute, like a new common-law rule, must be integrated into the system. The judge is
responsible for all of this. He or she must interpret the individual statute consistently with the
whole system and ensure that the interpretation succeeds in bridging the gap between law and
life. From this perspective, the judge's role in creating common law (as a senior partner) is
similar to the judge's role in interpreting legislation (as a junior partner). n64 In both cases, the
judge works in the interstices of legislation. n65 Of course, he or she has a different degree of
freedom in each situation, but his or her role is primarily the same: to bridge the gap between law
and society. A judge must therefore consider the elements discussed above - [*36] the need to
guarantee stability through change and to take systemic and institutional considerations into
account - in bridging the gap between law and society, both by creating common law and by
interpreting legislation. This approach directly impacts the formation of a proper system of
interpretation. It should be a system that bridges law and society's needs. It should be a system
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that ensures dynamic interpretation, n66 giving a statute a meaning compatible with social life in
the present and, as far as can be anticipated, in the future, too.

B. Protecting the Constitution and Democracy

1. The Struggle for Democracy. - The second role of the judge in a democracy is to protect the
constitution n67 and democracy itself. n68 Legal systems with formal constitutions impose this
task on judges, but judges also play this role in legal systems with no formal constitution. Israeli
judges have regarded it as their role to protect Israeli democracy since the founding of the state,
n69 even before the adoption of a formal constitution. n70 In England, notwithstanding the
absence of a written constitution, judges have protected democratic ideals for many years. n71
Indeed, if we wish to preserve democracy, we cannot take its existence for granted. We must
fight for it. This is certainly the case for new democracies, n72 but it is also true of the old and
well- [*37] established ones. The assumption that "it cannot happen to us™ can no longer be
accepted. Anything can happen. If democracy was perverted and destroyed in the Germany of
Kant, Beethoven, and Goethe, it can happen anywhere. If we do not protect democracy,
democracy will not protect us. I do not know whether the supreme court judges in Germany
could have prevented Hitler from coming to power in the 1930s. But | do know that a lesson of
the Holocaust and of the Second World War is the need to enact democratic constitutions and
ensure that they are put into effect by supreme court judges whose main task is to protect
democracy. It was this awareness that, in the post-World War Il era, helped promote the idea of
judicial review of legislative action n73 and made human rights central. It led to the recognition
of defensive democracy n74 and even militant democracy. n75 And it shaped my belief that the
main role of the supreme court judge in a democracy is to maintain and protect the constitution
and democracy. As | noted in one of my opinions:

The struggle for the law is unceasing. The need to watch over the rule of law exists at all times.
Trees that we have nurtured for many years may be uprooted with one stroke of the axe. We
must never relax the protection of the rule of law. All of us - all branches of government, all
parties and factions, all institutions - must protect our young democracy. This [*38] protective
role is conferred on the judiciary as a whole, and on the Supreme Court in particular. Once again
we, the judges of this generation, are charged with watching over our basic values and protecting
them against those who challenge them. n76

The protection of defensive democracy is, | believe, a priority for many supreme court judges in
modern democracies. Judicial protection of democracy in general and of human rights in
particular is a characteristic of most developing democracies. n77 This phenomenon, as
suggested before, is largely a result of the events of the Second World War and the Holocaust.
Legal scholars often explain this phenomenon as an increase in judicial power relative to other
powers in society. n78 This change, however, is merely a side effect. The purpose of this modern
development is not to increase the power of the court in a democracy, but rather to increase the
protection of democracy and human rights. An increase in judicial power is an inevitable result,
because judicial power is one of many factors in the democratic balance.
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Each branch of the government must protect the constitution and democracy. The legislature
must do so by enacting legislation and exercising its other powers. The executive (the president
in a presidential democracy and the government in a parliamentary democracy) must do so by
actualizing democracy in all its actions. And every judge in the state, but particularly the judges
of the supreme court, must also give effect to democracy. They must educate the people in the
democratic spirit, because judges are also educators. To do so judges must educate the public
about the law and the role of the judiciary. n79 In this regard, a supreme court should function as
a pedagogical institution whose judges are teachers participating, as Eugene Rostow puts it, "in a
vital national seminar.” n80 The supreme court's judges must give expression to democracy in its
richest sense in their rulings, so that the public will understand it.

2. What Is Real Democracy? (a)Constitutionalism. - Everyone agrees that a democracy requires
the rule of the people, which is often effectuated through representatives in a legislative body.
Therefore, frequent elections are necessary to keep these representatives accountable [*39] to
their constituents. n81 However, real or substantive democracy, as opposed to formal democracy,
is not satisfied merely by these conditions. Democracy has its own internal morality, based on
the dignity and equality of all human beings. Thus, in addition to formal requirements, there are
also substantive requirements. These are reflected in the supremacy of such underlying
democratic values and principles as human dignity, equality, and tolerance. n82 There is no
(real) democracy without recognition of basic values and principles such as morality and justice.
Above all, democracy cannot exist without the protection of individual human rights - rights so
essential that they must be insulated from the power of the majority. n83 As Justice lacobucci of
the Canadian Supreme Court observed, "the concept of democracy is broader than the notion of
majority rule, fundamental as that may be." n84 Real democracy is not just the law of rules and
legislative supremacy; it is a multidimensional concept. It requires recognition of both the power
of the majority and the limitations on that power. It is based on legislative supremacy and on the
supremacy of values, principles, and human rights. n85 When there is internal conflict, the
formal and substantive elements of democracy must be balanced to protect the essence of each of
these aspects. In this balance, the system must place limits on both legislative supremacy and on
the supremacy of human rights.

To maintain real democracy - and to ensure a delicate balance between its elements n86 - a
formal constitution is preferable. To operate effectively, a constitution should enjoy normative
supremacy, should not be as easily amendable as a normal statute, and should give judges the
power to review the constitutionality of legislation. Without a formal constitution, there is no
legal limitation on legislative supremacy, and the supremacy of human rights can exist only by
the grace of the majority's self-restraint. A constitution, however, imposes legal limitations on
the legislature and guarantees that human rights are protected not only by the self-restraint of the
majority, but also by constitutional control over the majority. Hence the need for a formal
constitution.

[*40] The need for judicial review is less intense when one can rely on the self-restraint of the
majority. This is apparently the situation in the United Kingdom. The Human Rights Act - an
ordinary statute - allows judges to hold legislation incompatible with it, without authorizing them
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to void the incompatible legislation. | hope that this arrangement will work well in the United
Kingdom and that it will guarantee the proper combination of parliamentary supremacy and
human rights. n87 Personally, however, | am skeptical. In hard situations, like terrorist attacks or
other emergencies, this self-restraint is unlikely to suffice. In any event, what is good and proper
for the United Kingdom - which, in any case, is subject to the jurisdiction of the European
Convention on Human Rights - is not necessarily good and proper for other countries, like Israel.
Therefore, while a written constitution and judicial review are not necessary conditions for the
existence of democracy, they are important conditions that should be preferred. n88

I am aware that this brief description of democracy is somewhat imperfect and problematic, but |
think that relative to other possible approaches it is the best description of real democracy. In any
event, this is my understanding of democracy, and it shapes my views on the role of the
judiciary.

(b) Legislative Supremacy. - Democracy means the rule of the people. This rule is, in modern
times, effectuated by elected representatives. Therefore, we must determine the rules of elections
ab initio n89 to create a fair and equal system of elections that allows for the participation of
each citizen. Some human rights - such as freedom of political expression - derive from, inter
alia, the need to ensure the proper functioning of the systems through which the people choose
their representatives. These human rights are so important that the High Court of Australia was
prepared to grant them constitutional status, even though they are not mentioned expressly in the
Australian Constitution. The Court regarded them as implied constitutional rights. n90 As Justice
Brennan of the Australian High Court observed:

[*41]

Once it is recognized that a representative democracy is constitutionally prescribed, the freedom
of discussion which is essential to sustain it is as firmly entrenched in the Constitution as the
system of government which the Constitution expressly ordains. n91

This approach is a proper one. It reflects the role of the judge in giving effect to democracy.

The rule of the people implies legislative supremacy. This conceptualization, however, is
imprecise because supremacy belongs to the constitution and not to the legislature. Nonetheless,
judges must respect the role of the legislature. Legislative supremacy tends to restrict the
legislative power of the executive to those situations in which the primary arrangements are
determined by primary legislation. n92 A respect for the legislative role should influence the
formulation of a proper system of interpretation, which would recognize the will of the
legislature as an important factor in the interpretation of legislation. n93 Indeed, the people
create a statute through their representatives in the legislature. The statute is designed to carry
out a public policy that the legislature wishes to effect on behalf of its constituents. This policy
should be taken seriously and should be given expression in the interpretation of the legislation.

(c) Fundamental Principles. - |1 have emphasized that it is the role of the judge to give effect to
democracy by ruling in accordance with democratic values and foundational principles. In my
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view, fundamental principles (or values) fill the normative universe of a democracy. n94 They
justify legal rules. They are the reason for changing them. They are the spirit (voluntas) that
encompasses the substance (verba). Every norm that is created in a democracy is created against
the background of these values. Justice Michael Cheshin of the Supreme Court of Israel
expressed this well when he wrote:

All of these - principles, values and tenets - are prima facie extra-legal, but they serve as an
anchor for the law - for every law - and no law can be described without them. A law without
that anchor is like a house without foundations; just as the latter will not last, so too a law which
has only itself is like a castle in the air. n95

My position is that every norm - whether expressed in a statute or in case law - lives and breathes
within this normative world replete with values and principles. These values create a "normative
umbrella™ for the operation of the common law and a framework for interpreting [*42] all legal
texts. The assumption is that every legal norm seeks to give effect to these values. Below | will
consider the nature and operation of these fundamental values. n96

(d) Human Rights. - We live in an age of human rights. n97 As Justice Pikis, President of the
Supreme Court of Cyprus, rightly observed:

The essence of human rights lies in the existence within the fabric of the law of a code of
unalterable rules affecting the rights of the individual. Human rights have a universal dimension,
they are perceived as inherent in man, constituting the inborn attribute of human existence to be
enjoyed at all times in all circumstances and at every place. n98

We are experiencing a human rights revolution as a result of the Second World War and the
Holocaust. n99 Indeed, a central element of modern democracy is the protection of
constitutional, statutory, and common-law human rights. Without these rights, we cannot have
true democracy. Take human rights out of democracy and democracy loses its soul; it becomes
an empty shell. It is the task of the judge to protect and uphold human rights. Justice McLachlin
of the Supreme Court of Canada rightly said that "the courts are the ultimate guardians of the
rights of society, in our system of government.” n100 These rights are the rights of man as an
individual, as well as his rights as a member of a minority group. n101 Judges must protect these
rights. Judges must resolve cases of conflict between individual and group rights. Human rights
are not absolute; the right of one individual is limited by the right of another. The right of the
individual is also limited by the needs of society: every legal system has its own limitation
formula for balancing the right of the individual against society's demands. n102 In Canada, the
limitation formula operates so that the human [*43] rights set out in the Canadian Charter of
Rights and Freedoms are subject "only to such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society.” n103 In Israel, the limitation formula
provides that "the rights under this basic law may only be infringed by a law that befits the
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values of the State of Israel, is intended for a proper purpose, and to an extent that is not
excessive." n104

In Israel, as in Canada, the limitation formula applies across all the rights established by the
Constitution. In some other countries and international instruments, particular rights have their
own unique limitation formulae. n105 In the absence of limitation formulae prescribed by the
constitution - which is the case in the United States with reference to several human rights - the
courts develop the limitation formulae through case law. The "levels of scrutiny™ developed by
United States law can fit into this category. Such limitations, whether in a written constitution or
in case law, reflect the idea that human rights are not the rights of a person on a desert island.
Robinson Crusoe (sans Friday) does not need human rights. Human rights are the rights of a
human being as part of society. The rights of the individual must conform to the existence of
society, the existence of a government, and the existence of national goals. The power of the
state is essential to the existence of the state and the existence of human rights themselves.
Therefore, limitations on human rights reflect a national compromise between the needs of the
state and the rights of the individual. This compromise is a product of the recognition that human
rights should be upheld without disabling the political infrastructure. This balance [*44] is
intended to prevent the sacrifice of the state on the altar of human rights. As | once stated:

A constitution is not a prescription for suicide, and civil rights are not an altar for national
destruction ... . The laws of a people should be interpreted on the basis of the assumption that it
wants to continue to exist. Civil rights derive from the existence of the State, and they should not
be made into a spade with which to bury it. n106

Similarly, human rights should not be sacrificed on the altar of the state. After all, human rights
are natural rights that precede the state. Indeed, human rights protections require preservation of
the sociopolitical framework, which in turn is based on recognition of the need to protect human
rights. Both the needs of the state and human rights are part of one constitutional structure, which
simultaneously provides for human rights and allows them to be limited. A unique feature of
democracy is this fact that the breadth and limits of human rights derive from a common source.
Justice Dickson of the Canadian Supreme Court nicely noted this peculiar underpinning of
democracy with the following comment about Canada's limitation formula: "The underlying
values and principles of a free and democratic society are the genesis of the rights and freedoms
guaranteed by the Charter and the ultimate standard against which a limit on a right or freedom
must be shown, despite its effect, to be reasonable and demonstrably justified.” n107

This is the constitutional dialectic. Human rights and the limitations on them derive from the
same source, and they reflect the same values. n108 Human rights can be limited, but there are
limits to the limitations. The role of the judge in a democracy is to preserve both of these
limitations. Judges must ensure the security and existence of the state as well as the realization of
human rights; judges must determine and protect the integrity of the proper balance.

Most central of all human rights is the right to dignity. n109 It is the source from which all other
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human rights are derived. Dignity unites [*45] the other human rights into a whole. n110 It also
constitutes a right in itself and is recognized as such in several constitutions. n111 The right of
dignity reflects the "recognition that a human being is a free agent, who develops his body and
mind as he wishes, and the social framework to which he is connected and on which he
depends.” n112 Human dignity is therefore the freedom of the individual to shape an individual
identity. It is the autonomy of the individual will. It is the freedom of choice. Human dignity
regards a human being as an end, not as a means to achieve the ends of others.

When human dignity is expressly mentioned in a constitution, the scope of its application as a
right is determined by its relationship with other rights, in accordance with the structure of rights
protection in that particular constitution. Therefore, the same right of dignity may have a
different scope in different constitutions. When human dignity is not mentioned expressly in a
constitution - as is the case in those of the United States, Canada, and many other countries - the
question arises whether human dignity can be recognized as a human right in these legal systems.
One way of recognizing a constitutional right to dignity in those systems is through interpretation
of specific rights, mainly the right to equality. n113 It can also be recognized through
interpretation of the whole bill of rights, whereby either human dignity is implied by the overall
structure of the rights, or is derived from their "penumbras.” n114 Another method of
establishing an unspecified right [*46] to dignity is to determine that the absence of the right to
dignity constitutes a constitutional "lacuna™ that the court may fill. n115

Implied by human dignity - but existing in its own right - is the right to equality. Except for
dignity, it is the most important of all rights:

Equality is a fundamental value of every democratic society... . The individual integrates into the
overall fabric and plays his part in the building of society, in the knowledge that others too are
doing the same. The need to ensure equality is natural to a person. It is based on considerations
of justice and fairness. Whoever asks for recognition of his right must recognize the right of
others to ask for similar recognition. The need to uphold equality is essential for society and the
social consensus on which it is built. Equality protects the government from arbitrariness.
Indeed, there is no force more destructive in society than the feeling of its members that they are
victims of haphazard treatment. The feeling of the lack of equality is the most difficult of
feelings. It undermines the forces that unite society. It undermines a person's independent
identity. n116

Though this Foreword is not the proper forum for examining the complex right of equality, |
want to emphasize that a judge cannot realize his or her role without a deep appreciation for this
right.

C. Criticism and a Possible Response Thereto

I am aware that my theory of the role of a supreme court judge in a democracy is not universally
accepted. It may be said that legislation and adjudication serve wholly different functions and
that a judge is neither a senior nor a junior partner of the legislature. It may also be said that my
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approach to the judicial role departs from the proper outlook on separation of powers and
democracy, for democracy - both formal and substantive - is too important to be left to the
protection of judges who are not elected by or otherwise accountable to the people. Who will
guard the guardians? It may even be argued that my approach is based on judicial “imperialism,”
n117 conferring on judges an inappropriately prominent status. These criticisms are important,
and | take them seriously. They accompany me always and restrain me always. However, there
are proper answers to these criticisms. | do not claim that the court can cure every ill of society,
nor [*47] do I claim that it can be the primary agent for social change. n118 I do not claim that
the court is always the most effective branch for the resolution of disputes. My claim is much
more limited: I claim that the court has an important role in bridging the gap between law and
society and in protecting the fundamental values of democracy with human rights at the center.

1. The Role of the Judge as Creator of the Common Law. - Within the field of common law,
almost a thousand years of history validate my approach. If the common law does not merely
declare what has existed since time immemorial - and | do not think that anyone still believes
this myth - then it is hard to deny the creative role of the judge in the common law. Judges
created and developed the common law. n119 Judges bridged the gap between law and society
by giving expression to the fundamental principles of society. And judges are responsible for the
common law's provision of fitting solutions to life's changing needs. Naturally, over the years,
judges made mistakes. But there were many achievements, too. It is difficult to forget Lord
Mansfield's statement, "the black must be discharged,” n120 releasing in 1772 a black slave who
fled to England from his American master. Lord Mansfield issued this statement after the court
heard from counsel for the slave that “the air of England was too pure for slavery." n121 It was
the judge who declared and gave effect to the fundamental values on which the common law is
founded. The judge must protect and promote these fundamental values. In these activities, the
main responsibility rests with the judge, the senior partner.

2.The Role of the Judge as Interpreter of the Constitution and Statutes. - The role of the judge is
to interpret the constitution and statutes, and the system of interpretation is usually determined
by the judge himself or herself. This implies that each branch of the state cannot devise its own
interpretive system. The rule of law would be undermined if the system of interpretation
accepted by judges were not binding on the legislature and the executive. n122 The difficulty, of
[*48] course, is that there is no single interpretive system. n123 Changes in the law that aim to
bridge the gap between law and society alter the systems of interpretation. We do not interpret
statutes today in the same way that they were interpreted two hundred or one hundred or even
fifty years ago. In any event, | accept the system of interpretation that allows me, in interpreting
both the constitution and statutes, to take my status as a junior partner in the legislative enterprise
into account and to realize my role as a judge of a supreme court.

Until now, my response to criticism regarding the interpretation of the constitution and statutes
has been to demonstrate that my approach is legitimate. But is it proper? In my opinion, the
answer is yes. If one can rely on the objectivity, integrity, and balance that judges employ as
creators of common law, why can one not rely on them to fulfill that same role as interpreters of
the constitution and statutes? If we are trusted as senior partners, why are we not trusted as junior
partners? Naturally, in our interpretive approach, we will not depart from the language of the
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constitution and statutes by giving them a meaning that their language cannot sustain. But within
the range of possible linguistic meanings, and taking account - to different degrees - of the
intentions of the authors of the constitution and statutes, why do we not recognize that when
judges interpret the constitution and statutes - just as when they create the common law - they
have a role to play in protecting democracy and in bridging the gap between society and law?

3. The Role of the Judge and Judicial Review of the Constitutionality of Statutes. - Critics of my
theory argue that the non-accountability of judges should deprive them of the power to void
statutes. Such power must only be given to the representatives of the people, who are
accountable to them. This is the countermajoritarian argument made again and again. In my
opinion, this argument is extremely problematic. n124 First, some constitutions contain express
provisions [*49] for judicial review of the constitutionality of statutes. In such circumstances,
the legitimacy of judicial review should not be in doubt. The only remaining question in these
situations is whether the constitutional arrangement is proper and consistent with the society's
perception of democracy. n125 Second, if the countermajoritarian argument is correct, then
states ought to refrain from making a constitution. After all, a constitution is not a democratic
document, since it negates, in certain circumstances, the power of the current majority. n126
Therefore, if a constitution is desirable, we cannot attribute much weight to countermajoritarian
considerations. n127 But if a constitution is democratic, then its implementation by courts is
democratic; if democracy is not merely the rule of the majority, but also the protection of human
rights, then judicial review for constitutionality that implements substantive democracy - thereby
giving expression to the role of the judge - is not antidemocratic. n128 | discussed this in one
case, where | said:

Democracy is a delicate balance between majority rule and the fundamental values of society
that rule the majority... . When the majority deprives the minority of human rights, this harms
democracy... . When [*50] judges interpret provisions of the Constitution and void harmful
laws, they give expression to the fundamental values of society, as they have evolved throughout
the history of that society. Thus they protect constitutional democracy and uphold the delicate
balance on which it is based. Take majority rule out of constitutional democracy, and you have
harmed its essence. Take the rule of fundamental values out of constitutional democracy, and
you have harmed its very existence. Judicial review of the constitutionality of statutes allows
society to be honest with itself and to respect its fundamental tenets. This is the basis for the
substantive legitimacy of judicial review... . Through judicial review we are faithful to the
fundamental values that we imposed on ourselves in the past, that reflect our essence in the
present, and that will guide us in our national development as a society in the future. n129

Indeed, in a constitutional democracy neither the legislature nor the judiciary is supreme. Only
the constitution is supreme. When a constitution is adopted, the legislature is obliged to uphold
its provisions. The task of the court is to protect the provisions of the constitution and ensure that
the legislature fulfills its obligation. n130 This was aptly expressed by Justice McLachlin, when
she said:
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The elected legislators are subject to the Constitution and must stay within its bounds, as must
the courts. The courts have the duty to rule on whether the elected legislators have done so.
Democracy is more than mere populism; it is the lawful exercise of powers conferred by the
constitution... . When the courts hold a law to be invalid, they are not limiting parliamentary
supremacy. They are merely expounding the limits that the Constitution imposes on Parliament.
The claim that the Charter has replaced parliamentary supremacy by judicial supremacy is not
true; rather, it is a myth. n131

Third, the countermajoritarian argument does not give sufficient weight to the possibility of
changing the constitution. Many constitutions are more easily amended than the U.S.
Constitution is. Frequently the legislature itself - by a special supermajority of its members - may
amend the constitution.

We are still left with the non-accountability argument, which claims that it is inappropriate for
the judge, who is not accountable to the public, to exploit constitutional vagueness and "majestic
generalities” n132 [*51] by giving expression to his or her subjective beliefs. In such
circumstances, the opinion of the legislature, which reflects the will of the majority, should
receive preference. My answer to the non-accountability argument is twofold. First, it is a
mistake to assume that to be a true democracy, every organ of the state must be accountable to
the public as the legislature is. Accountability to the people is necessary for the legislature. But
such accountability is not required from the judiciary, which has another type of accountability.
The question is not whether every organ of the state is accountable as the legislature is. The
question is, as Daniel A. Farber and Suzanna Sherry put it, "whether the system as a whole fits
our concept of democracy." n133

Second, it is a myth that judges always give expression to their subjective beliefs. According to
my view - both normatively and descriptively - the judge gives expression not to his or her own
beliefs but to the deep, underlying beliefs of society. The key concept is judicial objectivity:
n134 "Judicial objectivity underlies judicial review of the constitutionality of statutes. In giving
weight to the various considerations, the judge aspires, to the best of his ability, to judicial
objectivity. He does not reflect his subjective values and his personal considerations.” n135 The
judge must reflect the beliefs of society, even if these are not his or her own beliefs. The judge
gives expression to the values of the constitution as they are understood by the culture and
tradition of the populace in its progress through history. The judge reflects the fundamental
tenets of the people and the national credo rather than his or her personal beliefs. In this way he
or she gives effect to the constitution and to democracy. Thus, the choice is not between the
wishes of the people and the wishes of the judge. The choice is between two levels of the wishes
of the people. The first, basic level reflects the most profound values of society in its progress
through history; the second, ad hoc level reflects passing vogues. As Justice lacobucci of the
Supreme Court of Canada has observed:
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Democratic values and principles under the Charter demand that legislators and the executive
take these into account; and if they fail to do so, courts should stand ready to intervene to protect
these democratic values as appropriate... . Judges are not acting undemocratically by intervening
when there are indications that a legislative or executive decision was not reached in accordance
with the democratic principles mandated by the Charter. n136

[*52] It is the judge - who enjoys independence and does not need to stand for reelection every
few years n137 - who is best equipped for succeeding in the difficult task of choosing between
these two levels. It is the legislator - who must stand for reelection, and who needs the approval
of the voters - who is ill-suited to make this choice. n138 According to this line of thinking, only
the judge, who has nothing to hamper his independence, is capable of, and suited for, reflecting
the fundamental wishes of society. It is only the judge who can give effect to real democracy.
Indeed, | contend that the most important asset a judge has in fulfilling his or her role is the lack
of direct accountability to the public. n139 Note that when | say the judge is not accountable I
am saying only that he or she is not accountable in the same way that the legislature is
accountable. A judge is not a politician, n140 and his or her accountability differs from that of
the politician. A judge's accountability is not expressed in regular elections by the people. It is
expressed in other terms. It is expressed in accountability to the legislature, which can respond to
a court's ruling with legislation. n141 It is expressed in accountability to the legal community, by
the need to give reasons for every judgment - reasons that are accountable on appeal and stand
open to public scrutiny. It is expressed in accountability for judicial misconduct.

Naturally, not everyone believes that judges act objectively, without imposing their subjective
views on their societies. But if one assumes judicial objectivity within the framework of the
common law, why should one not assume it within the framework of interpreting the constitution
and statutes? Admittedly, the activity of a judge in the field of common law differs from the
activity of a judge in interpreting a legal text. Nonetheless, both activities are replete with values
and principles. If we trust judges to be objective when balancing among various values and
principles in the common law, why should we not trust them to be objective when balancing
among values and principles in interpreting the constitution and statutes? They are the very same
judges. | am aware of the claim that, while the legislature may pass a statute overriding judicial
development of the common law, it has no such power over judicial interpretation of a
constitution. That does not, however, explain the lack of faith in judicial objectivity in [*53]
statutory interpretation. After all, the legislature can change the effects of judicial interpretation
of a statute by amending the statute, just as it can pass a statute overriding a common law rule. It
is also not clear to me why the mere fact that the constitution is difficult to amend should
undermine the faith in judicial objectivity apparently present in the common law context. Of
course, mistakes have been made in the past. Some were very serious. But judges do not have a
monopoly on mistakes. Judges come and go, and most mistakes are corrected by the judges
themselves. Those that are not may be corrected by constitutional changes, and in most modern
democracies - except for the United States - a special majority of the legislature may make those
constitutional changes. n142 Personally, | would encourage this possibility.

It is possible that, in the final analysis, the question is about finding ways to prevent mistakes in
the future. The twentieth century has taught me that the best way is to form a partnership
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between the constitution and judges. That is, of course, my subjective approach. But is the
approach of my critics not their subjective approach? And if the life of the law is, as Holmes
said, not logic but experience, should we not make use of the experience that we accumulated
during the twentieth century? n143 Did all the democracies established after the Second World
War and after the fall of the Soviet bloc err in explicitly writing into their constitutions
provisions for judicial review of the constitutionality of statutes? Why should we not be allowed
to continue this multinational experiment?

I11. Preconditions for Realizing the Judicial Role

What are the preconditions that must exist in a legal system to realize the proper judicial role? |
have already discussed one essential condition - that the legal system operate in a democracy -
but are there other necessary preconditions? My answer is yes. Some of these conditions vary
from system to system, while others are common to all democratic systems of law. | will discuss
three of these common preconditions: (1) independence of the judiciary, (2) judicial objectivity,
and (3) public confidence in the judiciary. These are not the only general preconditions, but they
seem to me the most important and the most problematic. For all three, we must ensure not only
that they are upheld - which is the main point - but also that the public recognizes that they are
upheld.

[*54]
A. Independence of the Judiciary

An essential precondition for the protection of the constitution within the framework of a
democracy is that the judge and the judiciary enjoy independence: n144 "the judiciary can
effectively fulfill its role only if the public has confidence that the courts, even if sometimes
wrong, act wholly independently.” n145 Many undemocratic countries also have impressive
constitutions that purport to protect human rights and values, but these constitutions are empty
shells, because there is no independent judiciary to give them content. n146 Independence of the
judiciary means, first and foremost, that in judging, the judge is subject to nothing other than the
law. The law is the sole master of the judge. From the moment that a person is appointed judge,
he or she must act independently of everything else. Sometimes this independence is expressly
provided in the constitution. But even in the absence of an express provision, it is a constitutional
principle implied by every democratic constitution. n147 The other branches of the state must be
incapable of influencing judicial decisions. Other branches of the state cannot be allowed to
threaten the security of the judge’s income, even if there is no express provision in the
constitution addressing the issue. n148 Judicial behavior must be governed by rules of judicial
ethics (whether case law or enacted). All of these safeguards together will ensure the personal
independence of the judge.

But the independence of the individual judge, while of central importance, is itself insufficient.

n149 Personal independence must be accompanied - as it is in the United States - by institutional
independence. n150 The judiciary, not merely the individual judge, must be independent. It must
be managed by judges. Its budget must be approved [*55] by the legislature separately from the
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budget of the executive. Unfortunately, in many modern democracies, the judiciary does not
enjoy this full institutional independence. n151 In some countries, the judiciary as an institution
is connected to the Department or Ministry of Justice. In my opinion, this linkage is improper. If
we want to ensure personal independence, we must also ensure institutional independence. Only
if judicial independence is guaranteed in all its aspects can the judge properly carry out his or her
role in a democracy. Note that judicial independence is not designed to ensure pecuniary benefits
to the judges, nor is it intended to suppress criticism. It has only one purpose: to protect the
constitution and democracy. n152

B. Judicial Impartiality and Objectivity

The judge must realize his or her role in a democracy impartially and objectively. Impartiality
means that the judge treats the parties before him equally, providing them with an equal
opportunity to make their respective cases, and is seen to treat the parties so. Impartiality means
the judge has no personal stake in the outcome. n153 Absence of bias is essential to the judicial
process; hence the image of justice as blindfolded. With impartiality comes objectivity. n154 It
means making judicial decisions on the basis of considerations that are external to the judge and
that may even conflict with his or her personal views. n155 The judge must look for the accepted
values of society, even if they are not his or her values. He or she must express what is regarded
as moral and just by the society in which he or she operates, even if it is not moral and just in his
or her subjective views. n156 As | wrote in one case:

It is not his own subjective values that the judge imposes on the society in which he operates. He
must balance among various interests, according to what appear to him to be the needs of the
society in which he lives. He must exercise his discretion according to what seems to him, to the
best of [*56] his objective understanding, to reflect the needs of society. The question is not
what the judge wants but what society needs. n157

Judges with religious or secular outlooks on life ought not impose those outlooks on the society
in which they live. When a judge considers the weight of different values, he or she must do so
according to the fundamental views of the society in which he or she lives, not according to his
or her own personal fundamental views. n158

This objectivity makes strenuous demands, requiring the judge to take moral stock of herself.
The judge must be aware that she may have values that lack general acceptance and that her
personal opinions may be exceptional and unusual. I drew this distinction in one opinion:

This requirement for objectivity imposes a heavy burden on the judge. He must be able to
distinguish between his personal desire and what is generally accepted in society. He must erect
a clear partition between his beliefs as an individual and his outlooks as a judge. He must be able
to recognize that his personal views may not be generally accepted by the public. He must
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carefully distinguish his own credo from that of the nation. He must be critical of himself and
restrained with regard to his beliefs. He must respect the chains that bind him as a judge. n159

The judge must be capable of looking at himself from the outside and of analyzing, criticizing,
and controlling himself. A judge who thinks that he knows all, and that his opinions are right and
proper to the exclusion of all else, cannot properly fulfill his role.

The judge is a product of his times - living in, and shaped by, a given society in a given era. The
purpose of objectivity is not to sever the judge from his environment. Rather, its purpose is to
allow him to ascertain properly the fundamental principles of his time. The purpose of
objectivity is not to rid a judge of his past, his education, his experience, his belief, or his values.
n160 Its purpose is to encourage the judge to make use of all of these personal characteristics to
reflect the fundamental values of the society as faithfully as possible. A person who is appointed
as a judge is neither required nor able to change his skin. The judge must develop sensitivity to
the dignity of his office [*57] and to the restraints that it imposes. As the ancient Jewish text
reminds judges: "Do you imagine that | offer you rulership? It is servitude that I give you." n161
The judge must display the self-criticism and humility that will prevent him from identifying
himself with everything good and praiseworthy. A judge must display the self control that will
allow him to distinguish between personal feelings and national aspirations. A judge must
display intellectual modesty.

The objectivity required of a judge is difficult to attain. Even when we look at ourselves from the
outside, we do so with our own eyes. n162 Nonetheless, my judicial experience tells me that
objectivity is possible. A judge does not operate in a vacuum. A judge is a part of society, and
society influences the judge. The judge is influenced by the intellectual movements and the legal
thinking that prevail. A judge is always part of the people. n163 It may be true that the judge
sometimes sits in an ivory tower - though my ivory tower is located in the hills of Jerusalem and
not on Mount Olympus in Greece. But the judge is nonetheless a contemporary creature. He or
she progresses with the history of the people. All of these elements contribute to the judge’s
objective perspective.

Moreover, the judge acts within the limits of a court. He or she lives within a judicial tradition.
The same spark of wisdom passes from one generation of judges to the next. This wisdom is
mostly unwritten, but it penetrates little by little into the judge's consciousness and makes his or
her thinking more objective. The judge is part of a legal system that establishes a framework for
the factors that a judge may and may not consider. The heavier the weight of the system, the
greater the objectification of the judicial process.

Having said that, when judges give expression to the fundamental values of the system, they give
expression to the values that, in their eyes, seem proper and basic. Some subjectification of this
process is inevitable. Complete objectivity is unattainable. The personal aspect of a judge is
always present, and his life experience neither disappears nor can disappear. We would not want
it to, because in these situations, it is the judge's personality that finds expression - the same
personality that underwent, and passed, the judicial nomination process. We need not, however,
go from extreme to extreme. Rejecting complete objectivity does not require us to embrace
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complete subjectivity. There is a third way, reflected in acknowledging the importance and
centrality of judicial objectivity while recognizing, unreservedly, [*58] that it can never fully be
achieved. It is enough for a judge to make an honest attempt to objectify his exercise of
discretion, recognizing that it cannot be done in every circumstance.

Furthermore, for some issues, the structure of the system grants the judge discretion ultimately
based on a subjective decision, bounded by the range of considerations from which he chooses.
Indeed, objectivity is sometimes unattainable. There are numerous methods of developing the
common law. The interpretation of a legal text does not always lead to a unique solution. The
judge may find himself in a position to exercise judicial discretion. Naturally, this discretion is
limited, but it nonetheless exists. In such situations, a judge may act according to his own views.
But even in these cases - and they are a tiny minority - the path to full subjectivity is closed.
n164 The judge may not resort to his anomalous personal inclinations or to his particular
opinions. The judge may not resort to individual values that contradict the values of the system,
but must make the best decision within the framework of objective considerations. The judge
cannot return to the point of origin, but must march forward. He must try to give the best solution
of which he is capable. Indeed, someone who has taken personal stock of himself, and who has
succeeded in overcoming his particular inclinations, will not resort to them. The judge must find
the best solution within the confines of the objective data available. Were the legal system not to
guide, the judge would be faced with several possibilities. But the legal system limits the scope
of the judge's considerations. The judge is never permitted simply to do as he pleases. Even
when the judge is "with himself," he is within the framework of society, the legal system, and
judicial tradition.

Admittedly, there are some cases in which the judge has discretion that allows him to choose
among a limited number of options, according to his views. How should the judge choose? All |
can say is that the choice is a product of the judge's personal life experience and the balance he
must find between certainty and experimentation, between stability and change, between logic
and emotion. The judge's choice is influenced by his concept of the judicial role and attitudes
towards the other branches of the state. It is derived from the judge's judicial philosophy. n165 It
is the product of a delicate balance in the judge's soul between the specific and the general,
between the individual and society, and between the individual and the state. Most judges do not
feel comfortable in such situations. They are subject to tremendous internal [*59] pressure.
They usually display caution and self-restraint. n166 Their sense of personal responsibility
reaches its peak. n167 They feel greatly isolated. n168 In such situations, | try to be guided by
my North Star, which is justice. | try to make law and justice converge, so that the Justice will do
justice.

C. Public Confidence

In my view, another essential condition for realizing the judicial role is public confidence in the
judge. n169 This means confidence in judicial independence, fairness, and impartiality. n170 It
means public confidence in the ethical standards of the judge. It means public confidence that

judges are not interested parties to the legal struggle, and that they are not fighting for their own
power, but to protect the constitution and democracy. It means public confidence that the judge
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does not express his own personal views, but rather the fundamental beliefs of the nation. n171

Indeed, the judge has neither sword nor purse. n172 All he has is the public's confidence in him.
This fact means [*60] that the public recognizes the legitimacy of judicial decisions, even if it

disagrees with their content.

The precondition of "public confidence" runs the risk of being misunderstood. n173 The need to
ensure public confidence does not mean the need to ensure popularity. Public confidence does
not mean following popular trends or public opinion polls. Public confidence does not mean
accountability to the public in the way that the executive and the legislature are accountable.
Public confidence does not mean pleasing the public; public confidence does not mean ruling
contrary to the law or contrary to the judge's conscience to bring about a result that the public
desires. On the contrary, public confidence means ruling according to the law and according to
the judge's conscience, whatever the attitude of the public may be. Public confidence means
giving expression to history, not to hysteria. Public confidence is ensured by the recognition that
the judge is doing justice within the framework of the law and its provisions. Judges must act -
inside and outside the court - in a manner that preserves public confidence in them. They must
understand that judging is not merely a job but a way of life. It is a way of life that does not
include the pursuit of material wealth or publicity; it is a way of life based on spiritual wealth; it
is a way of life that includes an objective and impartial search for truth. It is not fiat, but reason;
not mastery, but modesty; not strength, but compassion; not riches, but reputation; not an attempt
to please everyone, but a firm insistence on values and principles; not surrender to or
compromise with interest groups, but insistence on upholding the law; not making decisions
according to temporary whims, but progressing consistently on the basis of deeply held beliefs
and fundamental values. Admittedly, judging is a way of life that involves some degree of
seclusion, abstention from social and political struggles, restriction on the freedom of expression
and the freedom to respond, and a large amount of isolation and internalization. But judging is
emphatically not a way of life that involves a withdrawal from society. There should be no wall
between the judge and the society in which the judge operates. The judge is a part of the people.

If this view of the judicial role is adopted by judges, we can hope that the public will have and
maintain confidence in the judiciary. In this respect, | wish to note several judicial traits that can
help the public maintain confidence in its judges.

[*61] First, the judge ought to be aware of his power and his limits. A judge has great power in
a democracy. As with all power, judicial power can be abused. The judge ought to recognize that
his power is limited to realizing the proper judicial role. From my experience, | know that it
takes considerable time for a new judge to learn his role on a supreme court. Naturally, the judge
knows the law and its power, but he must also learn the limits imposed on him as a judge; n174
he must know that power should not be abused, and that a judge cannot obtain everything he
wants.

Second, a judge must recognize his mistakes. Like all mortals, judges err. A judge must admit
this. According to the well-known statement of Justice Jackson, "we are not final because we are
infallible, but we are infallible only because we are final." n175 In one opinion, citing to Justice
Jackson's statement, | added that "I think that the learned judge erred. The finality of our
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decisions is based on our ability to admit our mistakes, and our willingness to do so in
appropriate cases.” n176 In another case, | wrote an opinion on a matter that was subsequently
reargued before an enlarged panel. My decision before the enlarged panel reversed my original
ruling. I explained the change as follows:

This conclusion of mine conflicts with the conclusion that | reached in my ruling, which is the
subject of this petition. In other words, | changed my mind. Indeed, since the judgment was
given - and against the backdrop of the further hearing itself - | have not ceased to examine
whether my approach is correctly grounded in law. | do not count myself among those who
believe that the finality of a decision testifies to its correctness. We all err. Our professional
integrity requires us to admit our mistakes, if we are convinced that we have indeed erred ... in
our difficult hours, when we evaluate ourselves, our North Star should be uncovering the truth
that brings justice within the limits of law. We should not entrench ourselves in our previous
decisions. We must be prepared to admit our mistakes. n177

I hope that if we admit our mistakes as judges, we will strengthen public confidence in the
judiciary. n178

Third, in our writing and our thinking, judges must display modesty and an absence of arrogance.
Statements such as those of Chief Justice Hughes that "we are under a Constitution, but the
Constitution [*62] is what the judges say it is" n179 are not merely incorrect but also
perniciously arrogant.

Fourth, judges should be honest. If they create new law, they should say so. They should not hide
behind the rhetoric that judges declare what the law is but do not make it. Judges make law, and
the public should know that they do. The public has the right to know that we make law and how
we do it; the public should not be deceived. "The right to know the architect of our obligations,"
wrote Professor Julius Stone, "may be as much a part of liberty as the right to know our accuser
and our judge.” n180 Public confidence in the judiciary increases when the public is told the
truth.

IV. The Means of Realizing the Role

In this Part, | wish to consider several devices through which a supreme court judge in a
democracy may realize his or her role. Indeed, it is not enough that we know where we need to
go. We must develop means to help us reach that goal. These means must be legitimate; the
principle of the rule of law applies first and foremost to judges themselves, who do not share the
legislature's freedom in freely creating new tools. The bricks with which we build our structures
are limited. Our power to realize our role depends on our ability to design new structures with
the same old bricks or to create new bricks. n181 Sometimes there is great similarity between the
new structures we build with the old bricks and the old structures we have known in the past. We
tend to say that there is nothing new under the sun and that the legal pendulum swings to and fro
before returning to its point of origin. But these analogies are inappropriate. The structures are
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always new. There is no return to the point of origin; the movement is always forward. Law is in
constant motion; the question is merely one of the rate of progress, its direction, and the forces
propelling it. Moreover, sometimes we succeed in creating new "tools.” Here the genius of law is
evident. But such "inventions" are few. Usually we return to the old tools, and use them to
resolve new situations.

Use of the various legitimate tools - including the wording and style of an opinion - is subject to
the judge's discretion. This discretion is exercised on the basis of the judge’s understanding of his
role. In this respect, Sunstein argues that the proper principle is a minimalist approach, which
means "doing and saying as little as necessary to [*63] justify an outcome.” n182 This approach
raises a number of questions. First, should a supreme court hold that its adjudication is limited to
the case before it? It would seem as though the court cannot take this route to limit the scope of
the decision. Every decision of a supreme court on a specific issue creates a change in the system
as a whole. Every "movement” of a supreme court on a single issue changes the existing "status
quo" of all issues. Every judicial opinion resolves not just a problem from the past, but also
affects the resolution of similar problems in the future. No judicial opinion can limit itself to the
past alone. Even when we whisper, our voices are heard out loud, transmitted through a thousand
amplifiers throughout the system. Thus, for example, the U.S. Supreme Court's decision in Bush
v. Gore n183 cannot limit itself - even if the Court wishes it - to that case alone. The decision
necessarily influences future situations. Indeed, even if the Justices explicitly stress that their
decision does not determine any principle of the matter - a determination that itself is subject to
criticism n184 - future case law will extract from it principles that may be applied to future cases.

Second, do we want minimalism in judging? There will certainly be cases in which this approach
is undesirable and a maximalist approach should be adopted. In my opinion, minimalism is not a
constitutional approach that dictates constitutional steps, but rather the result of a balance
between constitutional and other considerations. These considerations differ from country to
country, from time to time, and from one constitutional issue to another. They sometimes suggest
minimalism but at other times do not. Thus, for example, an old and established democracy like
the United States is unlike young and fragile democracies, such as many of the new democracies
in Eastern Europe. In the former, the main principles of the constitutional framework have
already been established, and the judicial corrective - which assumes the existence of democracy
- is limited in its role. In those countries, minimalism may often be appropriate. But new
democracies need to establish preliminary understandings of the basis of democracy.
Minimalism is likely to be unsuitable.

Similarly, constitutional issues that have already been mostly settled differ from constitutional
issues that arise for the first time and may require nonminimalist elaboration. Indeed, just as one
cannot presume at the outset that a constitutional text should be interpreted [*64] broadly or
narrowly, one also may not presume that a case requires a minimalist posture. The error costs - to
use Sunstein's terminology - of creating this presumption are too great. In bridging the gap
between law and society and preserving a constitutional democracy, a judge should use all the
tools at his disposal. If this end requires him to be a minimalist, he should be a minimalist; if this
end requires him to be a maximalist, he should be a maximalist. The means we employ are
diverse. In this Foreword, | will focus on seven such tools: interpretation, fundamental values,
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balancing theory, justiciability, standing, comparative law, and good philosophy. I will begin
with the most important means of fulfilling the judicial role: interpretation.

A. Interpretation

1. The Essence of Interpretation. - Interpretation, by which | mean rational activity giving
meaning to a legal text (whether it be a will, contract, statute, or constitution), n185 is both the
primary task and the most important tool of a supreme court. Interpretation derives the legal
meaning from the text. Put another way, interpretation constitutes a process whereby the legal
meaning of a text is "extracted” from its linguistic meaning. The interpreter translates "human™
language into "legal" language. n186 He changes "static law" into "dynamic law" by
transforming a linguistic text into a legal norm.

[*65] Many aspire in vain to uncover what the legal meaning of a text "truly"” is. n187 This is a
fruitless search: a text has no "true” meaning. We do not have the ability to compare the meaning
of a text before and after its interpretation, through focus on its "true” meaning. There is no pre-
exegetic understanding of a text, for we can only access and understand it through an interpretive
process. Only different interpretations of a given text can be compared. The most to which we
can aspire is the "proper" meaning, not the "true" meaning.

The key question is, what is the "proper" system of interpretation? There are indeed many
systems of interpretation. Legal history is the history of the rise and fall of different systems of
legal interpretation. All interpretive systems struggle with the limitations of language and
generalizations. All interpretive systems must resolve the relationship between text and context;
between the "word" (verba) of the text and its "spirit” (voluntas). All interpretive systems must
adopt a position on the relationship between the real and hypothetical intention of the author;
between the author's "declared" intent, which is learned from the text, and his "real" intent,
which is learned from the text and from sources outside the text. How can we determine the
proper system of interpretation?

The answer to this question is critical, for every individual in the legal system and every branch
of the state engages in interpretation and should know how to do it properly. The answer is
especially important for the judge, and especially for the supreme court judge, the vast majority
of whose work is interpretive. How is he or she to carry it out? Indeed, this question has
occupied me since the moment of my appointment to the bench. I discovered - as many better
than I discovered before me - that neither common law systems n188 nor civil law systems n189
have satisfactory answers to these questions. This is troubling. Interpretation is the judge's
primary tool for realizing his or her role in a democracy. How can we have failed to agree upon a
theory of interpretation?

I do not know the answer to this simple question. In any event, it seems to me that the solution
lies in answering another simple question: what is the purpose of interpretation? Indeed, you
cannot know [*66] how to interpret without knowing why you are interpreting. In my
worldview, the answer to the question "for what reason?" is the following: the aim of
interpretation in law is to realize the purpose of the law; the aim in interpreting a legal text (such
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as a constitution or statute) is to realize the purpose for which the text was designed. Law is thus
a tool designed to realize a social goal. It is intended to ensure the normal social life of the
community on the one hand, and human rights, equality, and justice on the other. The history of
law is a search for the proper balance between these goals, and the interpretation of the legal text
must express this balance. Indeed, if a statute is a tool for realizing a social objective, then
interpretation of the statute must be done in a way that realizes this social objective. Moreover,
the individual statute does not stand alone. It exists in the context of society, as part of general
social activity. The purpose of the individual statute must therefore also be evaluated against the
backdrop of the legal system. This approach underlies the system of interpretation that I think is
proper: "purposive interpretation.” Let us now turn to a discussion of that system.

2. Purposive Interpretation. - Purposive interpretation is not a new system. Continental law has
long recognized teleological interpretation, which is interpretation according to "telos" or
objective. n190 Common law systems also accept purposive interpretation, n191 although there
IS some uncertainty about whether the purpose is subjective, reflecting authorial intent on a high
level of abstraction, or objective, or a blend of the two. n192 The purposive interpretation |
discuss will attempt to clarify this issue by setting out a comprehensive interpretive system.

Purposive interpretation is based, of course, on the concept of purpose. Purpose is a normative
concept that the law constructs. The purpose of a given legislative work contains both subjective
and objective elements. The real intent of the author (the subjective purpose) is always relevant.
The subjective purpose acts on different levels, for [*67] every author usually wishes to realize
multiple intentions on various levels of abstraction.

Objective elements also influence purpose (the objective purpose), again operating on various
levels of abstraction. On a low level of abstraction, objective purpose is the hypothetical intent
that a reasonable author would want to realize through the given legal text or a type of legal text.
On a high level of abstraction, the objective purpose of a text is to realize the fundamental values
of the legal system. The (ultimate) purpose of every text is determined by the relationship among
the various subjective elements (the author's real intent) and the various objective elements (the
hypothetical intent of the author or the "intent" of the legal system).

The critical question then becomes, how do we determine the proper relationship between the
subjective and the objective? We will not find this answer in linguistics or general hermeneutics.
The interpretation of literature or music is interesting by way of comparison, but it does not
answer the question. Rather, the answer to this question depends on constitutional
considerations. n193 Constitutional law is the appropriate vessel in which to seek an answer to
the question of how to balance authorial intent with the fundamental values embedded in the
legal system. However, the constitution does not necessarily give a single, unique resolution to
the proper balance between objective and subjective elements. Sometimes, constitutional law
leaves that resolution to the discretion of the judge; n194 indeed, proponents of purposive
interpretation view judicial discretion as an indispensable element of any theory of interpretation.
Interpretive theories vary only in the extent of judicial discretion they permit.

I will now briefly consider how purposive interpretation applies to the interpretation of
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constitutions and statutes. | should point out, however, that, in my view, purposive interpretation
applies to the interpretation of all legal texts, including contracts and wills.

3. Purposive Interpretation of a Constitution. - In interpreting a constitution - as in interpreting
every other legal text - a judge pinpoints the legal meaning along the range of the text's various
semantic meanings. One should not give the constitution a meaning that its express [*68] or
implied language cannot sustain. The express language conveys to the reader the dictionary
meaning of the text. The implied language conveys to the reader a meaning that is not derived
from the dictionary meaning of the language. It is a language written in invisible ink, between
the lines, and derived from the structure of the constitution. n195 Any interpretation of the
constitution must be grounded in its own language.

From among the range of semantic meanings of the constitution, the interpreter must extract the
legal meaning that best realizes the purpose of the constitution. This purpose strikes the proper
internal balance between subjective and objective aspects, namely between the intent of the
framers of the constitution (on various levels of abstraction) and fundamental contemporary
values. The judge gleans these aspects from the text of the constitution, from its history, and
from precedent. Comparisons with other national systems and from international law can also
assist him. It is constitutional theory, grounded in constitutional law, that determines this balance
between subjective and objective purpose. n196

A constitution is a unique legal document. It enshrines a special kind of norm and stands at the
top of the normative pyramid. Difficult to amend, it is designed to direct human behavior for
years to come. It shapes the appearance of the state and its aspirations throughout history. It
determines the state's fundamental political views. It lays the foundation for its social values. It
determines its commitments and orientations. It reflects the events of the past. It lays the
foundation for the present. It determines how the future will look. It is philosophy, politics,
society, and law all in one. Performance of all these tasks by a constitution requires a balance of
its subjective and objective elements, because "it is a constitution we are expounding.” n197 As
Chief Justice Dickson of the Supreme Court of Canada noted:

The task of expounding a constitution is crucially different from that of construing a statute. A
statute defines present rights and obligations. It is easily enacted and as easily repealed. A
constitution, by contrast, is drafted with an eye to the future. Its function is to provide a
continuing framework for the legitimate exercise of governmental power and, when joined by a
Bill or Charter of rights, for the unremitting protection of individual rights and liberties. Once
enacted, its provisions cannot easily be [*69] repealed or amended. It must, therefore, be
capable of growth and development over time to meet new social, political and historical realities
often unimagined by its framers. The judiciary is the guardian of the constitution and must, in
interpreting its provisions, bear these considerations in mind. n198

How does a constitution's unique character affect its interpretation? In determining the purpose
of a constitution, how does its distinctive nature affect the relationship between its subjective and
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objective elements? Naturally, different judges and scholars of constitutional law answer this
question differently. My answer is this: one should take both the subjective and objective
elements into account when determining the purpose of the constitution. The original intent of
the framers at the time of drafting is important. One cannot understand the present without
understanding the past. The framers' intent lends historical depth to understanding the text in a
way that honors the past. The intent of the constitutional authors, however, exists alongside the
fundamental views and values of modern society at the time of interpretation. The constitution is
intended to solve the problems of the contemporary person, to protect his or her freedom. It must
contend with his or her needs. Therefore, in determining the constitution's purpose through
interpretation, one must also take into account the values and principles that prevail at the time of
interpretation, seeking synthesis and harmony between past intention and present principle.

The key question then becomes, what is the proper relationship between the subjective and
objective elements in determining the purpose of the constitution when the two elements
conflict? To this question there is no "true" answer. But that does not mean that any
interpretation is appropriate. We must construct a system to evaluate different understandings of
the relationship. | accept that there is no absolute proof that one understanding is better than
another. Professor Laurence Tribe rightly points out that there are no criteria external to the
constitution that determine the proper order of priorities among the different considerations.
n199 That does not mean, however, that we cannot construct constitutional arguments showing
that one understanding is preferable to another. These arguments may not be based on a "true”
revelation that allows no alternative, but they nevertheless help us to arrive at a proper meaning.

[*70] We return, then, to the original question: what is the proper (as opposed to "true™)
relationship between the subjective and objective elements in determining the purpose of the
constitution when the subjective and the objective pull in different directions? In my opinion,
greater weight should be accorded to the objective purposes. This is particularly true for
constitutions like that of the United States, which are very difficult to amend and change, and for
which a long time has passed between the creation of the constitution and its interpretation. In
my opinion, only by giving preference to the objective elements can the constitution fulfill its
purpose. Only thus is it possible to guide human behavior over generations of social change.
Only thus is it possible to balance among the past, present, and future; only thus can the
constitution provide answers to modern needs. Admittedly, the past influences the present, but it
does not determine it. The past guides the present, but it does not enslave it. Fundamental social
views, derived from the past and woven into social and legal history, find their modern
expression in the old constitutional text. Justice Brennan expressed this idea well in the
following remarks:

We current Justices read the Constitution in the only way that we can: as Twentieth Century
Americans. We look to the history of the time of framing and to the intervening history of
interpretation. But the ultimate question must be, what do the words of the text mean in our
time? For the genius of the Constitution rests not in any static meaning it might have had in a
world that is dead and gone, but in the adaptability of its great principles to cope with current
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problems and current needs. What the constitutional fundamentals meant to the wisdom of other
times cannot be their measure to the vision of our time. Similarly, what those fundamentals mean
for us, our descendants will learn, cannot be their measure to the vision of their time. n200

The same idea was advanced by Justice Michael Kirby of the High Court of Australia, who said
that "our Constitution belongs to the 21st century, not to the 19th.” n201

Various supreme courts have issued opinions in the same spirit, including the Canadian Supreme
Court n202 and the German Constitutional Court. n203 This is the purposive interpretation that |
espouse. It does not ignore the subjective purpose in constitutional interpretation, but it does not
give it controlling precedence either. The weight of the subjective purpose decreases as the
constitution becomes "older" and more difficult to change. In interpreting such constitutions,
preference [*71] should be given to the objective purpose that reflects deeply held modern
views in the movement of the legal system through history. The constitution thus becomes a
living norm and not a fossil, preventing the enslavement of the present to the past. Indeed,
constitutional interpretation is a process by which each generation expresses its fundamental
views, as they have been formed against the background of its past. The interpreter honors the
past through his or her desire to maintain a link with it. Nonetheless, the ultimate purpose is
modern. A very clear expression of this approach was offered by Justice Deane of the Australian
High Court. He was asking himself if the Constitution - being silent on the subject of a bill of
rights - can be construed to include implied human rights. It had been noted that there was no
evidence that the framers of the Australian Constitution intended to preclude the implication of
constitutional rights by drafting the constitution without a bill of rights. Here is what Justice
Deane observed:

Even if it could be established that it was the unexpressed intention of the framers of the
Constitution that the failure to follow the United States model should preclude or impede the
implication of constitutional rights, their intention in that regard would be simply irrelevant to
the construction of provisions whose legitimacy lay in their acceptance by the people. Moreover,
to construe the Constitution on the basis that the dead hands of those who framed it reached from
their graves to negate or constrict the natural implications of its express provisions or
fundamental doctrines would deprive what was intended to be a living instrument of its vitality
and adaptability to serve succeeding generations. n204

Some argue that giving a modern meaning to the language of the constitution is inconsistent with
regarding the constitution as a source of protection of the individual from society. n205 Under
this approach, if the constitution is interpreted in accordance with modern views, it will reflect
the views of the majority to the detriment of the minority. My reply to this claim is, inter alia,
that a modern conception of human rights is not simply the current majority's conception of
human rights. The objective purpose refers to fundamental values that reflect the deeply held
beliefs of modern society, not passing trends. These beliefs are not the results of public opinion
polls or mere populism; they are fundamental beliefs that have passed the test of time, changing
their form but not their substance.
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The interpretation of the Constitution is a central issue in United States constitutional law, with a
vast literature on the subject. n206 The [*72] Justices of the United States Supreme Court are
divided on how to approach this task. n207 Some Justices give precedence to the subjective
element (intentionalism, Framers' intent), while others oppose privileging the subjective element.
Among these opponents, some wish to give the Constitution a meaning that does not necessarily
accord with the will of its authors, but rather reflects the understanding of the founding fathers at
the time the Constitution was written (originalism). Others emphasize contemporary objective
elements. This split in American constitutional viewpoints is regrettable. Although it is not my
place to make recommendations, it is my view that purposive interpretation provides a proper
solution to this interpretive dilemma.

Regardless of the role that intentionalism may play in interpreting legislation, it should not be
predominant in interpreting constitutions. As for originalism, it suffers from the twin defects of
shutting its eyes to the wishes of the authors (to the limited extent that those wishes should be
considered) and rejecting modern constitutional understanding. Originalism chooses the worst of
both worlds. If one espouses originalism, why not also take into account the will of the
constitutional authors as an expression of the original meaning? But if one succeeds, as do the
originalists, in escaping the heavy hand of the subjective will, why become entrenched in the
historical past rather than turning an eye towards contemporary needs? Why not take account of
fundamental modern principles that encompass the constitution? Why can some enlightened
democratic legal systems (such as Canada, Australia, and Germany) extricate themselves from
the heavy hands of intentionalism and originalism in interpreting the constitution, while
constitutional law in the United States remains mired in these difficulties? n208

[*73] A constitution is a text that shapes the character of the state. What underlies the
constitution is the will of the people. But the will of the people underlying the constitution is
different from the will of the people underlying ordinary legislation. n209 The former is the
deeply held view that justifies the constitutional nature of the democracy. This view establishes
the branches of the state and expresses the fundamental values and principles of the people.
Foremost among these values and principles are human rights. These elements of the
constitutional structure act as a basis for judicial review of the constitutionality of statutes. The
values and principles underlying the constitution are also the basis for constitutional
interpretation, in which the judge must give expression to the constitution's fundamental values.
n210 They form a normative umbrella that extends over the constitution itself. The constitution
does not operate in a normative vacuum; outside and around the constitution there are values and
principles that the constitution must realize. n211

These values are not the personal values of the judge. They are the national values of the state:
"it is a well-known axiom that the law of a people must be studied in the light of its national way
of life." n212 The "national way of life" constitutes a source for the values and principles that the
constitution ought to realize. These principles and values reflect the social consensus that
underlies the legal system. They enshrine fundamental social outlooks. They are derived in part
from the constitutional text and its history. They are derived in part from the historical
experience of the people, their social and religious views, and their tradition and heritage. n213
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Naturally, not all the values and principles constituting the normative umbrella over the
constitution are mentioned (expressly or even implicitly) in the constitution. If they are not
mentioned, they should not be forced into the constitution artificially. Nonetheless, these
unmentioned values and principles constitute a point of reference for understanding the values
and principles that are mentioned in the constitution. Only with the help of these unmentioned
values and principles can the constitution realize its purpose.

Purposive interpretation of the constitution is based on the status of the judge as an interpreter of
the constitution. A judge who interprets [*74] the constitution is a partner to the authors of the
constitution. The authors establish the text; the judge determines its meaning. The authors
formulate a will that they wish to realize; the judge locates this will within the larger picture of
the constitution's role in modern life. The judge must ensure the continuity of the constitution.
He or she must strike a balance between the will of the authors of the constitution and the
fundamental values of those living under it.

4. Purposive Interpretation of Statutes. - Purposive interpretation applies not only to the
interpretation of constitutions, but also to the interpretation of all other legal texts, including
statutes. Every statute has a purpose, without which it is meaningless. This purpose, or ratio
legis, is made up of the objectives, the goals, the interests, the values, the policy, and the function
that the statute is designed to actualize. It comprises both subjective and objective elements. The
judge must give the statute's language the meaning that best realizes its purpose.

The subjective purpose reflects the actual intention of the legislature, in contrast with the
intention of the reasonable legislature, which forms a part of the objective purpose. The
subjective purpose is not the interpretive intention of the legislature. n214 The subjective
purpose consists of the policies the legislature sought to actualize. This aspect of purpose deals
with the legislature's "real” intention, which all credible sources - internal and external - help
reveal. n215

[*75] Subjective purpose is not the only purpose relevant to statutory interpretation, especially
in situations where we lack information about that purpose. Sometimes, even when we do have
such information, it does not help us in the interpretive task. Moreover, even when we do find
useful information about the subjective purpose, we must keep in mind that focusing on
legislative intent alone fails to regard the statute as a living organism in a changing environment.
It is insensitive to the existence of the system in which the statute operates. It is not capable of
integrating the individual statute into the framework of the whole legal system. It makes it
difficult to bridge the gap between law and society. Thus, it does not allow the meaning of the
statute to be developed as the legal system develops. Rather, it freezes the meaning of the statute
at the historical moment of its legislation, which may no longer be relevant to the meaning of the
statute in a modern democracy. If a judge relies too much on legislative intent, the statute ceases
to fulfill its objective. As a result, the judge becomes merely a historian and an archaeologist
n216 and cannot fulfill his or her role as a judge, which is to bridge the gap between the law and
society. Instead of looking forward, the judge looks backward. The judge becomes sterile and
frozen, creating stagnation instead of progress. n217 Instead of acting in partnership with the
legislative branch, the judge becomes subordinate to a historical legislature. This subservience
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does not behoove the role of the judge in a democracy.

The objective purpose of the statute means the interests, values, objectives, policy, and functions
that the law should realize in a democracy. Objective criteria at the time of interpretation
determine the objective purpose, as the name indicates. The objective purpose is not a guess or
conjecture about the original intent of the legislature; in fact, sometimes it is the opposite,
because the objective purpose applies even when it is clear that the legislature could not possibly
have intended such a purpose. Therefore, the objective purpose does not necessarily reflect the
real intent of the legislature. It is not an expression of a psychological-historical reality. At low
levels of abstraction, objective purpose reflects the intent the legislature would have had if it had
thought about the matter, or the intent of a reasonable legislature. n218 At a higher level of
abstraction, it reflects the purpose that should be [*76] attributed to a statute of that nature.
From the nature of the matter regulated by the statute, we can learn of its objective purpose. The
nature of the "legal institution™ - for example, sale, lien, agency, licensing regime - indicates its
purpose. Finally, at the highest level of abstraction, the objective purpose of the statute is to
realize the fundamental values of democracy. This purpose is not unigque to one statute or
another; it applies to all statutes, constituting a kind of normative umbrella that extends over all
legislation. n219

The judge can learn the objective purpose of the statute first and foremost from its language.
From the subject regulated by the statute and from the nature of the arrangement, by exercising
common sense the judge can further grasp the objective purpose underlying the statute. An
interpreter may derive the objective purpose of a statute not only from the statute itself, but also
from closely related statutes addressing the same issue (in pari materia). Moreover, the whole
body of legislation provides information about the objective purpose of the statute. The
individual statute becomes part of a body of legislation, thereby creating a reciprocal
relationship, with the statute and the body influencing one another. As | expressed in one of my
judgments:

[A] piece of legislation does not stand on its own. It constitutes a part of the legislative body. It
integrates into it, with the objective of legislative harmony... . Whoever interprets one statute
interprets legislation as a whole. The isolated statute is related to the body of legislation by a
system of interconnected vessels. The whole body of legislation influences the purpose of the
individual statute. An earlier statute influences the purpose of a later statute. A later statute
influences the purpose of an earlier statute. n220

Moreover, a statute's social and historical background influences its purpose. Social needs drove
the creation of the statute; therefore, it is relevant to consider them. Also relevant are the social
and cultural premises upon which the statute was based. The jurisprudence of the system and its
legal culture influence the process by which judges determine the purpose of every statute. n221
This jurisprudence serves as a well from which statutes draw their strength; it shapes common
legal experience. Indeed, as every statute is created by a legal community, the community's
fundamental views of culture, law, and jurisprudence inevitably imprint themselves upon the
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statute's purpose. Thus, the exact same statute in different legal systems may give rise to
different objective purposes.

[*77] Lastly, the fundamental principles of the democratic legal system constitute the "spirit"
(the purpose) that encompasses the "material™ (the statute). Every statute springs from the
backdrop of these principles, which serve as part of the objective purpose. n222 Purposive
interpretation translates these principles into presumptions about the general purpose of every
statute. n223 These presumptions become part of every statute's objective purpose. They are not
limited to a particular type of legislation or merely to "unclear" legislation - they apply always
and immediately. They accompany the interpretive process from beginning to end. They
constitute what Sunstein calls the "background norms™ n224 that assist the interpreter.

As in the interpretation of a constitution, the key question in the interpretation of statutes is the
relationship between the subjective and the objective in determining the statute's ultimate
purpose. Naturally, interpreters strive for synthesis and integration. The purposive interpreter
does not look for conflicts; he aims for harmony. Nevertheless, conflicts and inconsistencies
among the various purposes exist. How are they to be resolved? What | said with regard to the
interpretation of constitutions n225 also applies to statutes. The interpreter resolves the
subjective purpose (the intention of the legislature) and the objective purpose (the "intention" of
the system) on the basis of constitutional criteria, of which the central one is democracy. As we
have seen, n226 we must distinguish between formal democracy and substantive democracy.
Formal democracy in this context means the rule of the people through their representatives in
the legislature, from which the principle of legislative supremacy arises. Substantive democracy
in this context means the supremacy of values and human rights. From this rich concept of
democracy, what can we deduce about judicial statutory interpretation? In my opinion, we can
derive two conclusions.

First, in interpreting statutes, the judge must attach considerable weight to the subjective purpose
that underlies the statute. In this way the judge gives effect to legislative supremacy, n227
thereby recognizing [*78] that the legislature does not enact statutes merely for the sake of
legislation. Indeed, through legislation, the legislature determines social policy, allocates national
resources, and orders national priorities. A statute is a tool for realizing these goals. The
legislature does not produce a statute unless it wants to achieve a particular social goal.
Legislative supremacy requires that the interpreter give effect to the (abstract) intention of the
legislature. Indeed, where the judge has reliable information about the abstract intention of the
legislature, and this intention is relevant to solving the questions that the judge faces, the judge
should give weight to the subjective purpose in interpreting the legislation.

Second, in interpreting a statute, the judge should attach significant weight to its objective
purpose. There is no democracy without a recognition of the values and principles that shape it,
particularly human rights values. Just as the supremacy of fundamental values, principles, and
human rights justifies judicial review of the constitutionality of statutes, so too must that
supremacy assert itself in statutory interpretation. The judge must reflect these fundamental
values in the interpretation of legislation. The judge should not narrow interpretation to the
exclusive search for subjective legislative intent. He must also consider the "intention™ of the
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legal system, for the statute is wiser than the legislature. n228 By doing so the judge is also able
to give the statute a dynamic meaning and thus bridge the gap between law and society.

So we return to the original question: what is the proper relationship between abstract subjective
purpose and objective purpose in the interpretation of statutes? In this regard, do we assume that
the judge faces a clear and reliable subjective purpose and that it conflicts with the objective
purpose? The reply of purposive interpretation is that one cannot view all statutes monolithically.
Purposive interpretation distinguishes among different types of statutes. The age of the statute
influences the relationship between the different purposes it contains. The older the statute, the
greater the weight the judge should attach to its objective purpose. Conversely, the younger the
statute, the greater the weight the judge should attach to its (abstract) subjective purpose. As
Francis Bennion rightly points out:

Each generation lives under the law it inherits. Constant formal updating is not practicable, so an
Act takes on a life of its own. What the original [*79] framers intended sinks gradually into
history. While their language may endure as law, its current subjects are likely to find that law
more and more ill-fitting. The intention of the originators, collected from the Act's legislative
history, necessarily becomes less relevant as time rolls by. n229

Purposive interpretation also distinguishes among various statutes according to the scope of the
issues they regulate. A specific statute that deals with a narrow and defined issue, for instance,
cannot be compared to the codification of a broad subject. The more specific and narrow the
statute, the greater the weight the judge should attach to the subjective purpose the legislature
wanted to achieve. By contrast, the more general and comprehensive the statute, the greater the
weight the judge should attach to its objective purpose. It is possible to describe precisely the
human behavior that a more specific or narrow statute is intended to regulate. It is possible to
foresee future developments more precisely and thus to regulate them. In such circumstances, the
justification for referring to the intention of the legislature increases and the need to refer to the
general values of the system decreases. This is not the case with a general statute that regulates a
large area of human activity. It is harder to describe precisely the modes of human behavior such
a statute is meant to regulate. It is also more difficult to foresee future developments. Naturally,
this type of statute must be couched in general language that describes the social behavior
regulated. In such circumstances, there is a greater need to refer to the general values of the
system and less need to refer to legislative intent, which, in any event, ceases to be helpful as
time passes. n230

It is also important to distinguish between a statute based on rules and a statute based on
principles or standards. n231 My approach is to give great weight to the intention of the
legislature in interpreting a rule-based statute and great weight to the principles of the system in a
more policy-oriented statute. The reason for this approach is that under a statute establishing
rules, adjudication usually must draw a clear line between what the statute forbids and what it
permits, and that distinction can be derived from legislative intent. By contrast, a statute that
formulates principles or policies prescribes an ideal to be achieved. This ideal operates within the
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framework of the legal system, is shaped by it, and in turn influences it. Naturally, significant
[*80] weight should be attached to the fundamental values of the legal system in order to shape
the ideal according to the current thinking of members of society at the time of interpretation.
Therefore, for a statute forbidding "unreasonable” behavior, legislative intent is of little help in
defining reasonableness. The question is not what the legislature understood by the word
"reasonable™ at the time of the legislation. Rather, it is, how do members of society to whom the
provision applies understand reasonableness at the time of interpretation?

Another relevant distinction is between statutes enacted by stable democratic social regimes and
statutes enacted by undemocratic regimes that nonetheless remain in force after the state's
transition to democracy. For statutes enacted during the undemocratic period, little weight should
be attached to the intention of the undemocratic legislature. Indeed, consideration of legislative
intent in statutory interpretation is based on the need to give expression to the intent of the
democratic legislator. When the legislator is not democratic, there is no reason to give expression
to his intent. Professor David Dyzenhaus expressed this well in addressing the argument in favor
of interpreting statutes enacted by the white Parliament in South Africa during apartheid
according to the intent of the legislature:

The legitimacy of that approach depends on a democratic theory which says that the people
speak through their elected parliamentary representatives, and thus the statutes enacted by the
legislature must be applied by judges so as best to approximate what those representatives
actually intended. In others words, the legitimacy of an approach which requires judges to ignore
in their interpretation of the law their substantive convictions about what the law should be
requires a substantive commitment at a deeper level to the intrinsic legitimacy of that law.
However, the Parliament whose statutes they interpreted was illegitimate by the criteria of any
democratic theory and so the substantive justification for their approach was absent. n232

Dyzenhaus notes that giving expression to legislative intent during apartheid led to results
disastrous for civil liberties. Indeed, in that type of regime, one should give statutes a narrow
semantic interpretation. Once the corrupt regime ends, and the statute is interpreted in the context
of a democratic regime, the intent of the undemocratic legislature should be given no weight.
Instead, weight should be attached to the fundamental democratic values in whose framework the
old legislation now operates. An example of this interpretive principle is the interpretation of
legislation enacted in Palestine during the period of the British Mandate. In a long line of cases,
the Supreme Court of Israel has ruled that it should interpret this legislation in accordance [*81]
with the fundamental values of the new, democratic state and not according to the intention of
the undemocratic legislature. n233

Finally, the content of the legislative arrangement may influence the relationship between the
subjective purpose and the objective purpose. For example, in criminal law, great weight may be
attached - for rule-of-law reasons like the need for publicity and certainty - to the objective
purpose that is evident from the express language of the statute. This language is what is seen by
members of society, and the purpose that is evident from it should be given great weight.
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5. Purposive Interpretation and Judicial Discretion. - In both constitutional and statutory
interpretation, a judge must sometimes exercise discretion in determining the proper relationship
between the subjective and objective purposes of the law. Indeed, a theory of interpretation
cannot be constructed without interpretive discretion as its foundation. Interpretation without
judicial discretion is a myth. Any theory of interpretation - intentionalism, originalism,
purposivism, and so on - must be based on an inherent internal element of interpretive discretion.
n234 Discretion exists because there are laws with more than one possible interpretation. n235 In
such circumstances, the judge undertakes "the sovereign prerogative of choice,” n236 bounded
by the fundamental views of the legal community. n237 This conceptualization of the view of the
"legal community" is, by its nature, imprecise. There are many borderline cases with no clear
resolution. Still, judicial discretion is always limited, never absolute. n238 The limitations
imposed on interpretive discretion are procedural and substantive. The procedural limitations
guarantee the fairness of the exercise of judicial discretion. The judge must treat the parties
equally. He must base his decision on the evidence presented to the court, and he must give
reasons for that decision. Above all, the judge must act impartially, without appeal to personal
biases or prejudices. The substantive limitations mean that the exercise of discretion must be
rational, consistent, [*82] and coherent. The judge must act reasonably, taking into account the
institutional constraints imposed by other parts of the legal system.

What will the judge who is aware of all these responsibilities and limitations do? Beyond the
aforementioned procedural and substantive boundaries, there are no rules for exercising
discretion, except that the judge must choose the solution that seems to him the best
accommaodation of the competing purposes he or she has considered. n239 Within this scope,
pragmatism operates. My advice is that, at this stage of the interpretive activity, the judge should
aspire to achieve justice. This means justice for the parties before the court and with regard to the
whole legal system. Justice guides the entire interpretive process, for, indeed, justice is one of the
core values of the legal system. Within the bounds of judicial discretion, justice becomes a
"residual” value which can decide hard cases. Of course, it is only natural that different judges
have different conceptions of justice, for justice is a complex concept. Despite all its theoretical
complexity, however, each of us has an intuitive feeling about the just solution of a dispute. This
feeling must guide us at all stages of the interpretive process. It must direct our decisions in hard
cases, when judicial discretion becomes our most essential tool.

6. Purposive Interpretation and New Textualism. - United States case law and legal literature
have recently begun using an interpretive system called "new textualism." n240 This system
holds that the Constitution and every statute should be understood according to the reading of a
reasonable reader at the time of enactment. n241 To this end, interpreters may refer to the
language of the text as a whole. They may refer to contemporary linguistic aids in order to
acquire information about how the text was understood when it was enacted. They also may refer
to the various interpretive "maxims™ - such as expressio unius est exclusio alterius (expression of
the one is the exclusion of another) - because these indicate the way a reasonable reader may
have understood the text at the time it was enacted. Similarly, in the case of [*83] a statute,
judges may refer to other statutes passed by the same legislature to draw conclusions about its
use of similar language. Reference to the history of the text's creation or to the system's
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fundamental values, however, is not allowed. In this interpretive system, the question is not at all
what the founders or legislators intended. The question is what they said. Justice Scalia writes:

It is the law that governs, not the intent of the lawgiver... . The objective indication of the words,
rather than the intent of the legislature, is what constitutes the law... . | object to the use of
legislative history on principle, since | reject intent of the legislature as the proper criterion of the
law. n242

| disagree with new textualism's presumption that the true intention of the author cannot ever be
discovered. n243 Although it is not always possible to discover the true intention of the author,
that does not mean that there are no cases in which the intent can be known. To the extent that
new textualism views intent as irrelevant, or claims that taking intent into account undermines
democracy, | disagree. Honoring authorial intent in giving meaning to a text upholds the formal
democratic value of constitutional and legislative supremacy. Ignoring the intention of the author
- thereby viewing the constitution or statute as a text with no intention - is precisely what
undermines formal democracy. n244 When the founders or legislature enacted a text, they sought
to give effect to a policy. This policy should be taken into account when interpreting the text.

Moreover, new textualism's refusal to take into account the legal system's fundamental values
harms substantive democracy. Purely textual interpretation severs the constitution or statute from
the fundamental values of society in general and from human rights in particular.

Worst of all, new textualism does not realize the judicial role. Under the new textualist approach,
the interpretation of a constitution or statute ceases to be a tool for bridging the gap between the
law and society, and the judge ceases to fulfill his or her role in protecting democracy. Instead,
the judge focuses on language and the understanding of the reader at the time the text was
created. Such a method expands judicial discretion and makes law less certain and less stable,
which offends the principles of formal democracy. Admittedly, formal democracy holds that a
statute is what the legislature actually enacts, not its intention, the "intention" of a reasonable
legislator, or the "intention" of the legal system. But a judge who takes into account legislative
[*84] intent or the "intention™ of the legal system does not claim that these constitute the text of
the legislature. We must distinguish between the text - which the legislature enacted - and the
criteria for understanding it. n245 New textualism also offends substantive democracy by failing
to consider the legal system's fundamental values at the time of interpretation. The principle of
separation of powers recognizes the judge's authority to interpret the text. This interpretation is
based on a partnership that recognizes the need to examine both the intention of the author and
the "intention™ of the legal system (that is, the current values of society).

Because new textualism is inconsistent with fundamental principles of democracy, it cannot be a
proper system of interpretation. Nonetheless, it can serve as a basis for a proper system of
interpretation. Its focus on the text as a basis for interpretation is proper. A statute that forbids
bringing a vehicle into a park n246 cannot be interpreted to forbid one from bringing an elephant
into a park. Language limits the interpretation. New textualism's rejection of the author's intent
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as a permissible consideration has positive elements, too. Sometimes one cannot know what this
intention is; sometimes there is no reliable evidence of it; sometimes, even if it can be discerned,
it should not be given weight. Similarly, new textualism's insistence on considering the text as a
whole as a source for understanding any part of it is also on point. Nonetheless, to arrive at a
proper system of interpretation, the horizons of the interpreter need to be widened beyond those
of new textualism. The context of the text - the importance of which is noted by new textualism,
albeit narrowly - includes society's principles, values, and fundamental views, both at the time of
enactment and at the time of interpretation. These and other changes would be necessary to
transform new textualism into a proper system of interpretation. At that point, however, it would
cease to be new textualism and become purposive interpretation.

B. The Fundamental Principles of the System

The fundamental principles of the legal system constitute both a goal to which judges should
aspire and a means through which they realize this goal. Indeed, in addition to being a source of
interpretive guidance, fundamental principles constitute a primary tool that | need to realize my
role as a judge. My premise is that we are living in a normative world. Our universe is full of
fundamental principles. [*85] There is no corner of our lives that is not controlled by them.
Judges are steeped in them; a judge's whole being is a balance of conflicting principles. This
premise holds true both in private and public law. These principles are the purposes to which we
aspire. They are also the devices through which we act. This notion is well expressed by Justice
Michael Cheshin of the Israeli Supreme Court in the following analogy:

Morality and its directives appear as a lake of pure water, while law and its directives can be
compared to water lilies immersed in the water, spread across the surface and drawing life and
strength from the water. Morality feeds law at the roots and encompasses law. Some of these
water lilies give legal force to the moral imperatives; some of the flowers of the water lilies act
as concepts that frame law, whose content is filled by the directives of morality, both personal
and social. n247

The common law is replete with fundamental principles. They are the bases for its development.
The interpretation of legal texts is dictated by fundamental principles, since they constitute the
objective purpose of every legal text. n248 Indeed, a legal norm - whether enacted or in case law
- is an organism that lives in its environment. This environment includes the fundamental
principles of the system. Indeed, judges are not able to sever themselves from the fundamental
values of their societies. They will give expression to them consciously or subconsciously. The
use of fundamental principles raises several problems that | wish to consider briefly. | know that
this is an area in which different judges are likely to have conflicting opinions. I can only
indicate my own view regarding the status and role of fundamental principles in realizing the
judicial role.

1. What Are Fundamental Principles? - Every legal system has its own fundamental principles.
Nonetheless, most democratic legal systems share some common ones. As | wrote in one of my
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opinions:

These general principles include the principles of equality, justice, and morality. They extend to
the social goals of the separation of powers, the rule of law, freedom of speech, freedom of
movement, worship, occupation, and human dignity, the integrity of judging, public safety and
security, the democratic values of the State and its very existence. These principles include good
faith, natural justice, fairness, and reasonableness. n249

This list is certainly not exhaustive. It is composed of three types of fundamental principles:
ethical values (such as justice, morality, and human rights), social purposes (such as the
existence of the state and public safety within it, certainty and stability in interpersonal
arrangements, [*86] and human rights), and proper ways of behavior (such as reasonableness,
fairness, and good faith). The distinctions among the three types is not precise, and there is
considerable overlap. It is sufficient to point out that we are concerned with general and accepted
principles that form a central element of the legal system. They constitute both the principles and
the policies of the legal system. n250

2. The Sources of the Fundamental Principles. - Since there is usually no central text that
articulates the fundamental principles of the legal system, how will the judge derive them? One
thing is clear: judges must not impose their own personal, subjective perceptions of the
fundamental principles on the society in which they operate. Judges should not reflect their own
principles, but rather the fundamental principles that are implied by the legal system and the
ethos that it characterizes. n251 The nature of the fundamental principles and the balance among
them are determined by the fundamental positions and fundamental beliefs of the society, such as
those written into its constitution or its declaration of independence. Judges also learn of the
fundamental principles from the democratic regime itself, including principles about the
separation of powers, the rule of law, and the independence of the judiciary. From the democratic
nature of the state, judges can infer the existence of human rights. Indeed, there is a reciprocal
relationship between the democratic nature of the state and its fundamental principles: judges
learn of the democratic nature of the state from its fundamental principles. And from this
democratic nature, and the different statutes that characterize it, they may derive the state's
fundamental principles.

3. New and Old Fundamental Principles. - Fundamental principles do not live forever. New
fundamental principles come into the system, while outdated ones leave the system. New
fundamental principles find expression in new constitutions and in new statutes consistent with
the new constitutions. But even in the absence of new constitutions and new statutes,
introduction of new fundamental principles is made possible by case law. The judge is faced with
the difficult and complex tasks of recognizing new fundamental principles and of removing
outdated ones from the system. Judges must understand the legal system in which they operate
and feel the pace and direction of its development. They must introduce into the system only
[*87] those fundamental principles that are ripe for recognition. n252 Different values are
gradually absorbed and gradually ripen until the moment arrives when judges ought to recognize

43



them as fundamental values of their systems. We are concerned, therefore, with a lengthy social
process. This process was discussed by President Agranat of the Supreme Court of Israel:

The conception and birth of these truths are the result of social thought. Their creation and
development are the outcome of clarifications and elucidation through social organs (political
parties, newspapers, various associations and professional organizations, etc.). Only after they
have undergone this process of initial crystallization does the State - i.e., the laws of the
legislature, the regulations and rulings of the executive, and the judgments of the courts - come
and reshape them, translate them into the language of law and impress on them the positive and
binding stamp of the law. The explanation for this is as follows: the role of the State is - so
democracy teaches us - to fulfill the will of the people and to give effect to norms and standards
that the people cherish. What follows from this is that a process of "common conviction” must
first take place among the enlightened members of society regarding the truth and justice of
those norms and standards, before we can say that a general will has been reached that these
should become binding with the approval and sanction of the positive law. It should be noted that
the "common conviction™ is not that these norms and standards are yet to be born, but that they
exist in the present and contain truth, even though they lack an official statutory stamp of
approval. It follows that the social consensus regarding the truth and justice of one norm or
another must precede legal recognition from the State, and the process of creating this kind of
social consensus does not begin and end in a day; it is a process of gradual development, which
continues for a long time and is sometimes renewed. n253

Generally, values that are insufficiently developed and that do not enjoy social recognition and
agreement should not be introduced into the legal system judicially. This notion was discussed
by Justice Holmes:

As law embodies beliefs that have triumphed in the battle of ideas and then have translated
themselves into action, while there still is doubt, while opposite convictions still keep a battle
front against each other, the time for law has not come; the notion destined to prevail is not yet
entitled to the field. It is misfortune if a judge reads his conscious or unconscious sympathy with
one side or the other prematurely into the law, and forgets [*88] that what seem to him to be
first principles are believed by half his fellow men to be wrong. n254

At times judges may find certain values to be fundamental and proper, but this reason alone
should not generally be sufficient for judges to recognize them as fundamental values of the
system. In principle, judges should recognize only values that appear to be fundamental to the
society in which they live and operate. The social consensus around fundamental views is
usually what ought to guide judges, with regard to both the introduction of new fundamental
principles and the removal from the system of fundamental principles that have become
discredited. Consensus is a complex concept. As a rule, | have always tried to carry out my role
as a judge within the framework of social consensus, to the extent that data exist about it. n255
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The judge should generally not be the flagbearer of a new social consensus. As a rule, judges
should reflect values and principles that exist in their system, rather than create them. Justice
Traynor rightly stated: "The very responsibilities of a judge as an arbiter disqualify him as a
crusader.” n256

Nevertheless, there are cases - and they must naturally be few - in which the judge carries out his
role properly by ignoring the prevalent social consensus and becoming a flagbearer of a new
social consensus. | do not know what the consensus was in the United States just before the
Supreme Court's decision in Brown v. Board of Education, n257 but, in my opinion, the Court at
that time fulfilled its role even if it ruled against the then-prevailing consensus. Naturally, a
supreme court will not retain public confidence if it announces a new Brown twice every week.
Similarly, a supreme court will lose public confidence if it misses an opportunity like Brown
when faced with it. In the final analysis, everything is a question of degree.

The consensus within which judges usually ought to operate should be a consensus grounded in
the fundamental values of the legal system. Judges should not act according to a consensus
formed by transient trends that are inconsistent with the society's fundamental values. Judges'
social framework must be central and basic, not temporary and fleeting. When society is not
being true to itself, judges are not required to give expression to its passing trends. They must
stand firm against these trends, while giving expression to the social consensus that reflects their
society's fundamental principles and tenets: [*89] "[They] must reveal what is principled and
fundamental, while rejecting what is temporary and fleeting." n258

Remaining in touch with these views requires a study of social consensus; it requires judicial
self-restraint, moderation, and sensitivity. In exceptional situations, judges may depart from the
current consensus. Moreover, fundamental principles are the result of modern experience. While
even modern experience sprouts from the soil of the past to which it is connected, its horizons
are not limited to the horizons of the past. Every generation has its own horizons. This approach
to fundamental principles - emphasizing deeply held views and not the temporary and the
fleeting, emphasizing history and not hysteria - also provides a proper answer to the criticism
that taking into account the fundamental principles of the present may harm individuals in the
minority. n259 The answer to this criticism is, inter alia, that the fundamental values of the
present are not necessarily the values that today's majority accepts. They are the deeply held
values of the society that have developed over time. Again, it is precisely judges, enjoying the
independence of an appointed position, who are in the appropriate position to ignore passing
vogues and give expression to the deeply held values of society. n260 Indeed, judges'
nonaccountability is their most precious asset, n261 enabling them to give expression to the
deeply held principles of society in its progress through history.

4. The Status and Weight of Fundamental Principles. - Fundamental principles play various roles
in the law. They are the reason for creating new legal norms and for changing existing norms.
They influence the legislature in creating legislation and influence the judge in developing the
common law. They are sources of rights and duties, and they are criteria for the validity of legal
norms. As we have seen within the framework of the objective purpose, fundamental principles
are an interpretive tool for all legal texts.
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The legal status of fundamental principles is determined by their normative sources.
Fundamental principles derived from the constitution have constitutional status; fundamental
principles derived from statutes have statutory status; fundamental principles derived from the
common law have common law status. This framework leads to an important question: are there
principles so fundamental that they have - in a legal system with a formal constitution (such as
the United States) - supra-constitutional weight, n262 or - in a legal system with [*90] no
formal constitution (such as England and New Zealand) - supra-legislative status? n263

Fundamental principles reflect ideals. What makes them unique is that they can be realized at
different levels of intensity. When fundamental principles conflict, they do not cancel each other
out. Instead, the result of the conflict is a redefinition of the scope of each principle's boundary.
The two conflicting principles continue to apply in the legal system, and a proper balance is
maintained between them. n264

An important quality that characterizes principles - as discussed by Dworkin n265 - is that they
have "weight." It is possible to resolve a conflict between principles by means of "balancing”
their respective weights. The weight of a fundamental principle reflects its relative social
importance, its place in the legal system, and its value within the entire array of social values.
Similarly, it is possible to speak of a "gravitational force™ of fundamental values. This
gravitational force varies according to the nature of the principles, their sources, and their
importance. William Eskridge rightly points out that "public values have a gravitational force
that varies according to their source (the Constitution, statutes, the common law) and the degree
of our historical and contemporary commitment to these values.” n266

How does the judge determine the "weights" of the various fundamental principles? The answer
to this question is difficult. Legal science has not yet developed a satisfactory "theory of values,"
and it is questionable whether such a theory could ever be developed. But it is certainly possible
to say that a fundamental principle enshrined in a superior norm, such as a constitution, is of
greater "weight" than a fundamental principle enshrined in an inferior norm, such as a statute or
common law. A judge can also take into account the weight given to competing fundamental
principles in the past. The judge must harmonize the relative weight given to a fundamental
principle in one case (freedom of speech versus public safety) with the weight that should be
given to that fundamental principle in another case (freedom of expression versus reputation). In
doing so, the judge must aspire to [*91] uniformity and harmony. But we must admit that in
certain cases the matter is subject to judicial discretion.

There are many values and principles of substantive democracy. | wish to discuss two of them:
tolerance and good faith. "Democracy is based on tolerance. This means tolerance for the acts
and beliefs of others. It also means tolerance for intolerance. In a pluralistic society such as ours,
tolerance is the unifying force that allows us to live together." n267 Indeed, "tolerance
constitutes both an end and a means. It constitutes a social goal in itself, which every democratic
society should aspire to realize. It serves as a means and a tool for balancing between other social
goals and reconciling them, in cases where they conflict with one another.” n268 As | have stated
in one case:
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Tolerance is a central value on the public agenda. If every individual in a democratic society
seeks to realize all of his desires, in the end society will not be able to realize even a small
number of its desires. Proper social life is naturally based on reciprocal concessions and mutual
tolerance. n269

Of course, tolerance has its limits. n270 But although it is not an absolute value, it is a central
value to be considered and balanced against others.

Tolerance means respect for the personal opinions and feelings of every individual. Tolerance
also means attempting to understand others, even if they behave in a way that is unusual, and
tolerance means protecting opinions, ideas, and beliefs. Tolerance in religious-secular relations,
for example, means recognizing the existence of two important human rights - freedom of
religion and freedom from religion - that require accommodation and compromise. Indeed,
tolerance means the willingness to compromise: compromise between the individual and society
and compromise between individuals. This willingness to compromise does not mean waiving
principles, but it does mean waiving the use of all means to realize goals: "Tolerance is not a
slogan for accumulating rights, but a criterion for granting rights to others." n271

[*92] The second principle of substantive democracy is good faith. I am not referring to the
subjective meaning of good faith, which is a lack of evil intent. I am referring to its objective
meaning, n272 which determines the standard of behavior for relationships among members of
society. n273 In explaining this objective principle, | wrote in one opinion:

The principle of good faith determines the mode of behavior of people that life brings together. It
establishes that this behavior must be honest and fair as required by ... society's sense of justice.
By its very nature, the principle of good faith constitutes an "open™ criterion that reflects ...
society's fundamental conceptions about the proper behavior between people. The categories of
good faith are never closed; they are never rigid and they do not rest on their laurels. Good faith
introduces into our system a foundation of flexibility that allows the system to adapt itself to the
needs of changing life. It allows the law to bridge the gap between the needs of the individual
and the needs of society; between individualism and community. It is a conduit through which
the law absorbs new ideas. Good faith does not assume benevolence. Good faith does not require
a person not to take account of his own personal interest. In this way, the principle of good faith
is different from the principle of fiduciary duty (that applies to a director, agent, guardian, or
civil servant). The principle of good faith determines the standard of behavior for people
concerned with their own interest. The principle of good faith determines that protection of one's
own interest must be done fairly and with consideration for the justified expectations and proper
reliance of the other party. Person-to-person, one cannot behave like a wolf, but one is not
required to be an angel. Person-to-person, one must act like a person. n274

The main application of the principle of good faith is in private law, for in public law the public
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authority has a heavier duty than the one derived from the principle of good faith. n275 The
judge develops private law using the principle of good faith, and uses good faith to [*93]
interpret, for example, contracts n276 and wills. The judge will consider whether to void a
contract that violates the principle of good faith. n277 By relying on good faith, judges are able
to fill a lacuna in a contract n278 or a will. Indeed, good faith constitutes one of the main tools
with which I fulfill my role as a judge. By virtue thereof, | have held that every power given to
an individual in private law should be exercised in good faith, including procedural rights, n279
property rights, n280 contract negotiations, n281 and performance of contracts. n282 Every
remedy in private law should be exercised in good faith.

C. Balancing and Weighing

From my judicial experience, | have learned that "balancing™ and "weighing," though neither
essential nor universally applicable, are very important tools in fulfilling the judicial role. Even
where applicable, however, they do not produce singular, unambiguous legal solutions. Indeed,
the main significance of balancing and weighing is the order they lend to legal thinking rather
than the particular legal judgments they produce. To apply these tools, one must first identify the
relevant values and principles whose framework provides a necessary context for balancing and
weighing. n283 These tools express the complexity of the human being and of human
relationships. They also express [*94] my eclectic approach, n284 which takes the entirety of
the values and interests into consideration, and which seeks to balance them according to
society's changing needs. I do not believe that one comprehensive theory can explain the
complicated relationship between an individual and society. n285 Rather, | believe that jurists
should balance various theories and approaches, in recognition of the fact that law is not all or
nothing. Bridging the gap between law and society and protecting democracy demand
accounting for this complexity. An expression of it can be given by means of the tools of
"balancing” and "weighing." Balancing and weighing, themselves metaphors, n286 reflect the
need to decide a conflict between values and principles that are accepted in the legal system.
n287 The result of the balance is important both to the development of common law and to the
determination of objective purpose in a legal text (such as statutes and constitutions). n288 The
concept of balancing recognizes that fundamental principles may conflict with one another, and
that the proper resolution of this conflict lies not in the elimination of the inferior value but in
determining the proper boundary between the conflicting values. Similarly, the concept of
"balance" reflects the recognition that fundamental principles have "weight" and that it is
possible to classify them according to their relative social importance. The act of "weighing" is
merely a normative act designed to give the principles their proper place in the law.

[*95] Naturally, acts of balancing and weighing are not scientific in nature. They do not negate
the existence of judicial discretion. n289 Nonetheless, they confine such discretion to those
situations in which the legal system fails otherwise to clarify the relative social status of the
conflicting values and principles. In this respect, one should not trade one extreme for the other.
Just as balancing and weighing do not negate judicial discretion entirely, these techniques also
do not constitute an open invitation for judicial discretion in every case. | should point out that
the doctrine of balancing has not been sufficiently developed in the law. This is regrettable, since
balancing is so central to fulfilling the judicial role. I hope that jurisprudence will make a
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contribution to answers for these questions. There have been some inroads in this area.
Consequently, I would like to consider several issues that have arisen in the case law of the
Supreme Court of Israel, which may further the understanding of the balancing process.

1. Balancing Formulae. - The social status of a fundamental principle is determined according to
its relationship to all the principles of the legal system. We must compare different values of
varying weights. As | wrote in one of my opinions:

A social principle (such as freedom of expression) does not have "absolute™ weight. The weight
of a social principle is always relative. The status of a fundamental principle is always
determined relative to other principles, with which it may conflict. The weight of the freedom of
speech relative to the freedom of movement is different from its weight relative to judicial
integrity, both of these are different from the weight of the freedom of speech relative to
reputation or privacy, and all of these are different from the weight of the freedom of speech
relative to the public interest in security and safety. n290

The "balancing formula” reflects this relative value. The number of balancing formulae will
always exceed the number of conflicting values, since within the limits of a given value (such as
freedom of expression) there may be different levels of weight (political expression, commercial
expression, and so on). We should not search for only one balancing formula to balance all of the
conflicting principles. n291

2. Principled Balancing and Ad Hoc Balancing. - Balancing between fundamental principles may
be principled or ad hoc. Principled balancing determines a "weight" that is normative, leading to
a legal criterion or formula that can be applied in future cases. Thus, for example, the principled
balance between freedom of [*96] speech and public safety in Israeli case law is that the state
may restrict the freedom of speech to protect public safety only if there is a near certainty that
unrestricted speech would severely compromise public safety. n292 Ad hoc balancing, by
contrast, is not based on a general "formula” that can be applied in similar cases other than the
baseline determination that one should balance the competing principles according to what the
circumstances of the case require. Principled balancing is usually preferable to ad hoc balancing.
Judges should formulate a "rational principle" that reflects “a criterion that incorporates a
principled guideline,” n293 thus distancing themselves from a "random paternalistic criterion,
whose directions and nature cannot be anticipated.” n294

3. Vertical Balancing and Horizontal Balancing. - In several opinions, | have discussed the
distinction between two main types of balancing: horizontal and vertical. n295 Horizontal
balancing occurs between values and principles of equal standing. This balancing will happen,
for example, when two constitutional human rights conflict with one another. Thus, the freedom
of speech may conflict with the rights of privacy, reputation, or movement. Horizontal balancing
expresses the degree of reciprocal compromise that each of the fundamental principles must
make, instructing judges to preserve the essence of the conflicting principles by crafting
reciprocal compromises at the margins. This balancing attempts to ensure that the various
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compromises are proportionate and to give "breathing space™ to each competing principle. One
must avoid giving full expression to one fundamental principle at the expense of another.
Restrictions must consider time, place, and manner, so that each of the competing principles
enjoys a substantive and real existence. Therefore, traffic considerations should not necessarily
preclude a demonstration in a city's main streets, but the city may nevertheless reasonably restrict
a demonstration's time and manner. Horizontal balancing determines the boundaries of the
conflicting rights. The freedom of speech ends where the right to reputation begins; the freedom
of movement ends where the freedom of demonstration begins.

Vertical balancing is different. The vertical balancing formula determines the conditions under
which certain fundamental principles take precedence over others. This balancing occurs, for
example, when a human right is not fully protected because of the need to balance it with a state
interest, such as public security or public order. Thus, for example, an Israeli court has held that
national security or [*97] public safety needs may restrict the freedom of speech or the freedom
of religion if there is a near certainty that actualizing these freedoms will cause serious damage
to national security or public safety. n296 Similarly, considerations of national security allow
restriction of the freedom of movement outside Israel if there is a genuine and serious fear that
granting this freedom will harm national security. n297 Vertical balancing does not determine
the boundaries of the right that is being infringed; rather, it determines the degree of protection
that the legal system affords a given right. n298 Of course, the distinction between vertical and
horizontal balance is not absolute. In complex situations, both types of balancing are required.

D. Justiciability or "Political Questions"

Another important tool that judges use to fulfill their role in a democracy is determining
justiciability. n299 That is, judges identify those issues about which they ought not make a
decision, leaving that decision to other branches of the state. n300 The more non-justiciability is
expanded, the less opportunity judges have for bridging law and society and for protecting the
constitution and democracy. Given these consequences, | regard the doctrine of non-justiciability
or "political questions” with considerable wariness. | prefer - insofar as possible - to examine an
argument on its merits, or to consider abstaining from a decision for lack of a cause of action
rather than because of non-justiciability. n301 In many cases where my colleagues have
dismissed claims on the grounds of non-justiciability, | dismissed on the grounds that the
disputed executive action was legal and therefore that the claim should be dismissed on the
merits. My approach does not assume that the court is always the best institution to resolve
disputes; indeed, | accept that certain disputes are best decided elsewhere. However, the court
should not abdicate its role in a democracy merely because it is uncomfortable or fears tension
with the other branches of the state. This tension not only fails to justify dismissing claims, but is
even desirable on occasion. n302 It is because of this tension that the [*98] freedom of the
individual is guaranteed. True, the "passive virtues" that Professor Alexander Bickel advocates
so persuasively do have great force. n303 Like everything, though, their power is relative and
must be balanced with their significant shortcomings. n304 Overall, the benefit gained from a
broad doctrine of non-justiciability is significantly smaller than the benefit gained from a narrow
one. Nonetheless, I know that many judges in the Anglo-American and other legal systems think
otherwise and regard the barrier of justiciability as a proper protection of the court's effectiveness
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in other areas. Under either view, the argument over this question goes to the heart of the judicial
role, and for this reason is of fundamental importance. Below, I discuss the nature of non-
justiciability and the considerations motivating my aversion to it. | begin by making a distinction
that seems to me essential: between normative justiciability and institutional justiciability. n305

1. Normative Justiciability. - Normative justiciability aims to answer the question whether there
are legal criteria for determining the given dispute. This type of justiciability was discussed by
Justice Brennan, who said that a dispute is non-justiciable - or more correctly, raises a political
question - if there is "a lack of judicially discoverable and manageable standards for resolving
it." n306 I reject this approach. In my opinion, every dispute is normatively justiciable. Every
legal problem has criteria for its resolution. There is no "legal vacuum." According to my
outlook, law fills the whole world. There is no sphere containing no law and no legal criteria.
Every human act is encompassed in the world of law. Every act can be "imprisoned" within the
framework of the law. Even actions of a clearly political nature - such as waging war - can be
examined with legal criteria, as evidenced by the laws of war in international law. The mere fact
that an issue is "political” - that is, holding political ramifications and predominant political
elements - does not mean that it cannot be resolved by a court. Everything can be resolved by a
court, in the sense that law can take a view as to its legality. Of course, an activity's political
nature may occasionally create a legal norm that, by the content of the norm, gives broad
discretion to the political authority to act as it wishes. In that case, the political authority is then
free to act within, [*99] but not without, the law. Naturally, in a liberal system of law, the
premise is that the individual is free to do everything except what the law prohibits, and the
government may not restrict his or her conduct without the law's authorization. This freedom of
the individual is not a freedom that operates outside the law, but rather a freedom that the law
recognizes. Once again, | do not claim that legal solutions are always the most important or the
best; human relationships certainly extend beyond the law. | have already said that, in my
opinion, the law is a tool for regulating relationships between people, but of course this tool is
not the only one. My argument is instead jurisprudential - that although not everything is law,
there is law in everything.

Several rulings of the Supreme Court of Israel illustrate this point. One case assessed the
question whether a transitional or "lame-duck™ government - that is, a government that has
resigned or does not have the confidence of parliament and is awaiting impending elections - is
authorized to negotiate peace agreements. n307 | said that it may do so, if it is reasonable in the
circumstances of the case. Several other judges dismissed the action as non-justiciable. In my
opinion, in the absence of a specific relevant provision, this question was governed by the
general principles of administrative law, one of which is the principle of reasonableness.
Consequently, this principle produced the legal criteria on which my decision turned.

Another case considered whether the Oslo Accords, signed by the Israeli government and
marking agreement with the Palestinians, were null and void. | dismissed the petition, but not
because no relevant legal norm existed. n308 | certainly would have granted the petition had it
proved, for example, that Israel's negotiators received a bribe from the Palestinian side. Instead, |
dismissed the petition because the petitioners failed to show that the Israeli government secured
the Accords through unlawful, unreasonable conduct. | stated that different people had different
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and conflicting opinions about the Oslo Accords, all of which may fall within the zone of
reasonableness.

In another petition, the Court assessed whether to prevent the release of a terrorist within the
framework of a political "package deal.” n309 Again, | decided the petition using the concept of
reasonableness, and | avoided resorting to the claim - which I think was incorrect [*100] - that
there were no legal criteria for resolving the disputed legal issue. Such criteria exist, according to
which the release of terrorists falls into the sphere of the executive authority's administrative
discretion. If I had been convinced that the release was, for example, motivated by personal
considerations or personal gain, I would not have refrained from voiding the action.

In yet another case, the Israeli government held negotiations with the Palestinian Authority
concerning the future of various persons who had holed themselves up inside the Church of the
Nativity in Bethlehem while the Israeli army surrounded the church. The petitioners argued that
the Israeli government was not providing sufficient food to those besieged in the church. n310
The government argued that the petition should be dismissed because it was non-justiciable. |
held that customary international law regulated the provision of food, and that the government
was obliged to comply with that law. | further held - after analyzing these rules and verifying the
supply of food - that the government had not violated these rules.

In a number of other judgments, the Supreme Court has considered the legal scope of "political
agreements” (mostly coalition agreements among the parties forming the government or local
councils). n311 The normative framework exists, inter alia, in the general principles of
administrative law dealing with the restrictions that reasonableness and proportionality impose
on administrative discretion.

In a petition considered recently, we were asked to rule whether the government should erect a
security fence separating the state of Israel from the areas of Palestinian autonomy. We
dismissed the petition on the grounds that there could be different perspectives on the erection of
a border fence, all of which fell into the scope of reasonableness. n312 In Ressler v. Minister of
Defense, n313 | summarized the doctrine of normative justiciability this way:

My approach is that where there is a legal norm, there are also legal criteria that operate the
norm. To say there are no legal criteria with which to decide an issue means only that the legal
norm that the petitioner argues does not apply to the matter, but that another norm does apply to
it. It follows that the argument that the matter is not normatively justiciable is merely the
argument that the petitioner did not indicate a legal norm that makes the executive action
forbidden. Thus the argument about normative [*101] non-justiciability is merely an argument
that there is no cause of action. In accepting an argument of normative non-justiciability, the
Court does not evade a consideration of the legality of the action. On the contrary, it adopts an
attitude with regard to the legality of the action and determines that it is legal... .
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The question arises as to whether every executive or administrative decision is justiciable. For
example, are going to war and making peace also "justiciable™ decisions that may be "confined"
to a legal norm and a judicial proceeding? My answer is yes. Even with regard to war and peace
we must determine which branch is competent to make the decision and what is the nature of its
considerations (for example, the prohibition of personal corruption). It is of course possible to
determine - and this question is open and difficult - that the other restrictions governing the use
of administrative discretion do not apply. In this last case, the petition will be dismissed not
because of its non-justiciability, but because the action is legal. In summary, the doctrine of
normative justiciability (or non-justiciability) seems to me to have no independent existence.
n314

2. Institutional Justiciability. - Whereas normative justiciability focuses on whether legal criteria
exist to adjudicate a dispute, institutional justiciability concerns the question whether the dispute
should be adjudicated in a court of law at all. As | wrote in Ressler:

A dispute is not institutionally justiciable if the dispute ought not to be decided according to legal
criteria in the court. Institutional justiciability therefore deals with the question whether the law
and the court are the proper frameworks for deciding the dispute. The question is not whether it
is possible to decide the dispute according to the law and in court; the answer to that question is
yes. The question is whether it is desirable to decide the dispute - which is normatively
justiciable - according to legal criteria in court. n315

This aspect of non-justiciability was discussed by Justice Brennan, who said:

[A dispute is non-justiciable if there is] a textually demonstrable constitutional commitment of
the issue to a coordinate political department; ... or the impossibility of a court's undertaking
independent resolution without expressing lack of the respect due coordinate branches of
government; or an unusual need for unquestioning adherence to a political decision already
made; or the potentiality of embarrassment from multifarious pronouncements by various
departments on one question. n316

This reasoning is unconvincing. Consider the first non-justiciable matter mentioned by Justice
Brennan, namely the determination of a question entrusted to a political authority. This is in fact
the case with [*102] regard to all of the issues that are considered in constitutional or
administrative law. That a certain matter is entrusted exclusively to one branch of the state is not
a permit for that branch to act contrary to the constitution or a statute. When a certain provision
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of law gives authority to a branch of government, it still requires the branch to act lawfully
within the framework of that authority. The provision also gives the courts the authority to
interpret it in order to determine the scope of its application and to decide if it was exercised
lawfully. Entrusting a decision about a certain act to a branch of state does not mean that the
question of the legality of that act is also entrusted to that branch of state. On the contrary, "the
final and decisive interpretive decision about a statute that is in force at any given time rests with
the court, and, regarding issues submitted for consideration within the court system, the final
decision lies with the highest court.” n317 It follows that determining the legality of an act whose
performance is entrusted to a particular branch of the state should not be regarded as non-
justiciable.

The second type of dispute Justice Brennan called non-justiciable is one that is impossible to
resolve judicially without expressing disrespect for coordinate branches of the state. n318 This
reasoning is unpersuasive. All constitutional and administrative laws determine criteria for the
legality of the behavior of government. The court must do its job and determine whether the
government acted unlawfully, without letting considerations of respect for coordinate branches
of the state inhibit its decision. As | have written:

The role of the court is to interpret the statute, and sometimes, the court's interpretation is
different from that of another governmental branch. It is inconceivable that preferring the judicial
interpretation to the interpretation of the other branch (whether executive or legislative)
expresses disrespect for that branch. How can we intervene in the actions of the executive, if we
take the attitude that we are being disrespectful to it whenever we interpret the law contrary to its
opinion? ... There is no disrespect to the other branches, when each branch fulfills its
constitutional role and does what the law has ordered it to do. When the court interprets the law,
it carries out its role, and if its interpretation is different from the one acceptable to the other
branches, it advises them of their mistake, and in doing so it expresses disrespect for them. n319

I made a similar point in Ressler: "The important question is not respect for one branch or
another. The important question is respect for the law. Personally, | cannot see how insisting that
a branch of the [*103] state respect the law can harm that branch or undermine the relationship
between it and the other branches." n320

One could argue that institutional non-justiciability is implicit in the principle of the separation
of powers. | cannot accept this argument. The separation of powers is not a permit for a branch
of the state to violate the constitution or a statute. Admittedly, it is natural for a political branch
to take political considerations into account, but to the same degree it is also natural that the
judiciary should examine whether these political considerations - no matter how prudent they are
- are consistent with constitutional or statutory law. As | wrote in Ressler:

There is nothing in the principle of separation of powers that can justify negating judicial review
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of government acts, whatever their character may be, and whatever their content may be. On the
contrary, the principle of separation of powers is what justifies judicial review of the acts of the
government, even if they are of a political nature, since it ensures that every branch acts lawfully
within its sphere, thus guaranteeing the separation of powers. n321

Nor is recognition of institutional non-justiciability implicit in the concept of democracy itself.
The formal aspect of democracy - the rule of the majority - does not justify negating judicial
involvement where the argument is that the action is contrary to the constitution or a statute. The
substantive aspect of democracy - the rights of the individual - does not justify negating judicial
review either. On the contrary, judicial review usually aims to protect the individual and ensure
his freedom, thereby promoting democracy. As | wrote in Ressler:

This judicial review keeps a democratic system working properly. It aims to guarantee, on the
one hand, that the opinion of the majority finds proper expression within the legal frameworks
established by the regime (constitution, statute, subordinate legislation, administrative rules) and
does not depart from these frameworks, and that executive action is carried out within the legal
framework determined by the majority through its vote in the legislature; it aims to ensure, on
the other hand, that the majority does not harm individual rights, unless the law authorizes it.
Democracy is not harmed by judicial review invalidating actions by other branches of the state
which do take political considerations into account, when those branches act unlawfully. Note
that the court does not criticize the internal logic or practical efficiency of such political
considerations. The court considers their legality. This evaluation does not undermine democracy
in any way. Nothing in democracy authorizes the majority to act contrary to the statute for whose
legislation it is responsible. Even the most political of decisions must anchor themselves in
lawful decisions. In a democracy, law is not politics, and politics is subject to law. There is
[*104] therefore nothing in the principles of democracy that justifies institutional non-
justiciability. n322

3. Justiciability and Public Confidence. - All that remains is the argument that institutional non-
justiciability is justified because it protects the court itself from a "politicization of the judiciary”
that could undermine public confidence in judicial objectivity. The argument is that the general
public is not aware of the fine distinctions I have discussed and that it may mistake a judicial
ruling that a government act of a clearly political nature is lawful or unlawful for a judicial ruling
on the propriety of the act. In one case, the Israeli Supreme Court ruled that the expropriation of
land in an area under Israeli military occupation for the purpose of establishing a settlement was
unlawful. n323 The Court rejected the argument that the issue of settlement construction in
occupied territories was non-justiciable, since reviewing individual harm is justiciable and the
settlement construction allegedly harmed an individual's property right. On this point, Justice
Landau said:

This time we have proper sources for our decision and we do not need - indeed, we are even
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forbidden, when sitting on the bench - to involve our personal views as citizens of the State. But
there is still serious cause for concern that the court will be seen to have abandoned its proper
sphere and to have entered the arena of public debate, and that our decision will be welcomed by
part of the public with cheers and be wholly and fiercely rejected by the other. In this sense, | see
myself here as someone whose duty it is to rule according to the law on every matter that is
lawfully brought before the court. I am compelled to do so, even though | knew from the outset
that the general public will not pay attention to the legal reasoning but only the final conclusion,
and that the proper status of the court, as an institution above the disputes that divide the public,
is likely to be undermined. But what can we do? This is our role and our duty as judges. n324

Indeed, the public confidence argument is, in my opinion, problematic. Public confidence may
be undermined if the court decides a dispute containing a political aspect, but it also may be
undermined if the court refrains from deciding it. Moreover, public confidence relates not just to
the content of the judicial decision, but to its motive. It would be a great mistake - a mistake
likely to undermine public confidence - to refrain from making a decision merely because the
decision may undermine public confidence. The role of the court is to adjudicate disputes, even
if the public or some portion of it does not like the outcome. For these reasons, | think that the
United States Supreme [*105] Court rightly decided to hear Bush v. Gore n325 rather than
abstain on grounds of non-justiciability. n326 The issue was justiciable - both normatively and
institutionally - and the Court did well to rule on it. n327

Thus, the doctrine of institutional non-justiciability is very problematic. n328 A number of
democratic countries reject it: The German Constitutional Court has rejected it. n329 The
Supreme Court of Canada has not adopted it. n330 The Supreme Court of Israel has also rejected
it in many cases loaded with political tension. In one case, for example, the Court was required to
review the validity of a pretrial pardon granted by the President of the state to the head of the
Israeli General Security Services and to a number of its agents for illegal acts that they
committed. n331 The Israeli public was divided on this question. The Court decided that the
President may grant pretrial pardons. We unanimously rejected the argument of non-
justiciability. In another case, the Court held that exceptional methods of interrogation (sleep
deprivation, loud music, head covering, and painful sitting positions) employed by the Israeli
security services against terrorists were illegal even if used to prevent the explosion of a "ticking
bomb." n332 This question, too, was the subject of significant public dispute, but the Court did
not refrain from deciding it because of non-justiciability.

Even though | am critical of the doctrine of non-justiciability, I cannot say that it should never be
used. In a number of cases, Israeli judges, myself included, have resorted to it. n333 | should
point out, however, that | prefer to dismiss a petition for lack of a cause of action [*106] rather
than for institutional non-justiciability. In cases where my colleagues on the bench dismissed
petitions because of institutional non-justiciability, | also found that the case should be
dismissed, but not due to non-justiciability; rather, | found that the challenged act fell within a
broad zone of reasonableness, and was thus lawful. Focusing on the legality of the act rather than
on institutional non-justiciability increases public confidence in the state and allows the supreme
court to realize its role in a democracy. n334
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E. Standing

The issue of standing appears to be marginal in public law. This is certainly the case if one
adopts the view that only a person who has experienced an injury in fact possesses standing. But
if we liberalize the tests for standing, we will usher in a new era for judicial decisionmaking
whose ramifications are far greater than the issue of standing itself. This is the case because
liberal rules of standing enable courts to hear matters that ordinarily would not find their way
before a court. Take, for example, the case | mentioned of the pretrial pardon given by the
President of the state of Israel to the head of the General Security Services and his men. n335 A
private lawyer brought the petition to the Court. If the Supreme Court had restricted standing to
those who suffer an injury in fact, the pardon's legality would not have been reviewed since only
a few persons in Israel, if any, would have had standing to challenge it. However, the liberal
rules of standing adopted in Israel opened the door to judicial review of the pretrial pardon and
the scope of the President’s discretion. Liberal rules of standing have also allowed judicial review
of claims challenging the legality of civil servants' behavior even where no individual interests
were harmed. The ordinary citizen would normally have no standing in these cases. The Court
can consider these questions only if it adopts a liberal approach to the rules of standing. The
following are several questions the Supreme Court of Israel has been able to consider because of
its liberal standing rules: Did the Attorney General exercise his discretion properly in deciding
not to indict someone? n336 Did the Prime Minister exercise his discretion properly when he
decided not to dismiss a cabinet minister against whom an indictment had been issued [*107]
for bribery and embezzlement of public funds? n337 Did the Minister of Justice exercise his
discretion properly in deciding not to extradite someone suspected of committing a crime outside
Israel? n338 Did the government act lawfully when it held political negotiations over a peace
agreement at a time when it did not have the confidence of Parliament? n339 Did a parole board
act lawfully when it reduced a sentence imposed by a civil n340 or military n341 court?

Another standing issue involves a person whose right has been harmed, but who refrains from
suing. The recognition that another party may sue - in most cases, human rights groups operating
in the country - allows the court to review the legality of the harm suffered. Examples from the
Israeli experience include Supreme Court recognition of the Israel Women's Network's standing
to petition the Court to enforce the provisions of the Government Corporations Law directing
that the composition of boards of directors should include members of both sexes n342 and
Supreme Court recognition of a citizen watchdog group's standing in various petitions intended
to ensure proper and honest administration of the law. n343

1. Standing and the Judicial Role. - How a judge applies the rules of standing is a litmus test for
determining his approach to his judicial role. n344 A judge who regards his role as deciding a
dispute between persons with rights - and no more - will tend to emphasize the need for an injury
in fact. By contrast, a judge who regards his judicial role as bridging the gap between law and
society and protecting (formal and substantive) democracy will tend to expand the rules of
standing. | wrote the following in Ressler, a judgment that led to the liberalization of Israel's
standing rules:

[*108]
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You cannot formulate the rules of standing if you do not formulate for yourself an outlook on the
role of these rules in public law. In order to formulate an outlook about the nature and role of the
rules of standing, you must adopt a position on the role of judicial review in the field of public
law... . In order to formulate an outlook with regard to the role of judicial review, you must adopt
a position on the judicial role in society and the status of the judiciary among the other branches
of the state. A judge whose judicial philosophy is based merely on the view that the role of the
judge is to decide a dispute between persons with existing rights is very different from a judge
whose judicial philosophy is enshrined in the recognition that his role is to create rights and
enforce the rule of law. n345

As can be seen from this Foreword and from a long list of judgments, my approach is that the
role of the supreme court in a democracy is not restricted to adjudicating disputes in which
parties claim that their personal rights have been violated. | believe that my role as a judge is to
bridge the gap between law and society and to protect democracy. It follows that I also favor
expanding the rules of standing and releasing them from the requirement of an injury in fact. The
Supreme Court of Israel has adopted this approach. n346 Gradually - at first in minority opinions
of justices in the 1960s and 1970s, and thereafter as a majority - we have adopted the view that
when the claim alleges a major violation of the rule of law (in its broad sense), every person in
Israel has legal standing to sue. Fears that the court would be "flooded"” with frivolous lawsuits
have proven groundless. In practice, it is primarily citizen watchdog groups and human rights
organizations that have exploited this provision. I think that, overall, the outcome has been
positive. | was happy to learn that the Republic of South Africa adopted a similar solution in its
Constitution. Section 38, applicable only to the Bill of Rights, provides that:

Anyone listed in this section has the right to approach a competent court, alleging that a right in
the Bill of Rights has been infringed or threatened, and the court may grant appropriate relief,
including a declaration of rights. The persons who may approach a court are:

(a) Anyone acting in their own interest;

(b) anyone acting on behalf of another person who cannot act in their own name;

(c) anyone acting as a member of, or in the interest of, a group or class of persons;
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(d) anyone acting in the public interest; and

(e) an association acting in the interest of its members. n347

[*109] Like the Israeli Supreme Court, the Supreme Court of India has reached a similar result
by adopting a liberal standing doctrine. n348

2. Standing and the Rule of Law. - The rules of standing are closely related to the principle of
rule of law. Closing the doors of the court to a petitioner with no injury in fact who warns of a
public body's unlawful action means giving that public body a free hand to act without fear of
judicial review. The result is the creation of "dead areas" in which a legal norm exists but the
public body is free to violate it without the possibility of judicial review. Such a situation may
lead in the end to a violation of the legal norm, undermining the rule of law and undermining
democracy. As | wrote in one case: "When there is no judge, there is no law. The ability to turn
to the court is the cornerstone of the rule of law." n349 Naturally, even without judicial review
the law itself exerts a strong gravitational pull that shapes the way people act. Furthermore, there
are other means - for example, public opinion or legislative review - of reviewing executive
actions. Where these methods of supervision are effective, they may suffice. But where there is
no tradition of executive self-restraint, and where the other means of review are insufficient,
judicial review is critical.

3. Standing and the Separation of Powers. - Does giving the "public petitioner” (actio popularis)
standing undermine the separation of powers, which in itself forms a basis for the rules of
standing? Can it be said that where there is no interest, there is no dispute (lis), and that the
existence of a dispute is an essential condition for exercising judicial power? Does allowing a
public petitioner to activate the exercise of judicial power, therefore, undermine the very
principle of separation of powers? n350 In my opinion, the answer to these questions is "no." |
accept that where there is no dispute, there can be no exercise of the judicial function. But this
requirement makes no demand with regard to the nature of the dispute: n351

[*110]

What characterizes judging is the decision between claims... . Sometimes it is not the right that
creates the dispute, but the dispute that creates the right. If a right is a desire or interest protected
by law, then it is through the judicial decision, which provides the law's protection, that the right
itself is created. It follows that the judicial nature of the function is determined not by the content
of the dispute but by its very existence. n352

| take issue with a standing doctrine under which someone who claims that a public body
unlawfully took his private money can resort to the courts, but someone who claims that a public
body unlawfully took public money cannot. What is the principled argument, based on
jurisprudence and the doctrine of separation of powers, to justify this distinction? In my view,
recognition of the standing of the public petitioner closes the “circle of standing." This circle
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begins with the requirement that, to have standing, a petitioner have a definable right that the
government has violated. At the next level, the courts recognize the standing of a petitioner with
an interest in a governmental action but no definable right. At the subsequent level, courts
recognize the standing of a petitioner with no tangible interest but who complains of a substantial
breach of the rule of law. Finally, the circle culminates with the realization that the petitioner's
right to insist upon governmental compliance with the rule of law is imputed to the petitioner by
his very status as a member of society. Thus, the "circle of standing™ concept is based on the
recognition that standing, at its core, derives from membership in society.

F. Comparative Law

1. The Importance of Comparative Law. - | have found comparative law to be of great assistance
in realizing my role as a supreme court judge. The case law of the supreme courts of the United
States, Australia, and Canada, of United Kingdom courts, and of the German Constitutional
Court have helped me significantly in finding the right path to follow. Indeed, comparing oneself
to others allows for greater self-knowledge. With comparative law, the judge “expands the
horizon and the interpretive field of vision. Comparative law enriches the options available to
us." n353 In different legal systems, similar legal institutions often fulfill corresponding roles,
and similar legal problems (like hate speech, privacy, and now the fight against terrorism) arise.
n354 To the extent that these similarities exist, comparative law becomes an [*111] important
tool with which judges fulfill their role in a democracy ("microcomparison™). n355 Moreover,
because many of the basic principles of democracy are common to democratic countries, there is
good reason to compare them (“macrocomparison”). n356 Indeed, different democratic legal
systems often encounter similar problems. Examining a foreign solution may help a judge choose
the best local solution. This usefulness applies both to the development of the common law and
to the interpretation of legal texts.

Naturally, one must approach comparative law cautiously, remaining cognizant of its limitations.
Comparative law is not merely the comparison of laws. A useful comparison can exist only if the
legal systems have a common ideological basis. The judge must be sensitive to the uniqueness of
each legal system. Nonetheless, when the judge is convinced that the relative social, historical,
and religious circumstances create a common ideological basis, it is possible to refer to a foreign
legal system for a source of comparison and inspiration. Indeed, the importance of comparative
law lies in extending the judge's horizons. Comparative law awakens judges to the potential
latent in their own legal systems. It informs judges about the successes and failures that may
result from adopting a particular legal solution. It refers judges to the relationship between a
solution to the legal problem before them and other legal problems. Thus, comparative law acts
as an experienced friend. Of course, there is no obligation to refer to comparative law.
Additionally, even when comparative law is consulted, the final decision must always be "local."
The benefit of comparative law is in expanding judicial thinking about the possible arguments,
legal trends, and decisionmaking structures available.

2. Comparative Law and the Interpretation of Statutes. - Comparative law is an important source
from which the judge may learn the objective purpose of a statute. n357 This is the case with
regard to both the specific purpose ("microcomparison™) and the general purpose
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("macrocomparison™) of the statute. The comparison is relevant even if it is clear that the
legislature was not inspired by foreign law. In looking for the specific statutory purpose, a judge
may be inspired by a similar statute in a foreign democratic legal system. This is so when he
wishes to learn of the purpose underlying legislation that regulates [*112] a legal "institution,"”
such as an agency or a lease. The judge does not refer to the details of the foreign laws. Rather,
he examines the function that the legal institution fulfills in the two systems. If there is a
similarity in the functions, he may find interpretive ideas about the (objective) purpose of the
legislation. An example of this potential use is the principle of good faith in executing a contract.
To the extent that this principle fulfills a similar function in different legal systems, it is possible
to use the law of a foreign system to discern the purpose that underlies the principle of good faith
in local law. Moreover, it is possible to use comparative law - from other national systems and
from international law - to determine the general (objective) purpose that reflects the basic
principles of the system. Again, however, this comparative analysis is possible only if the two
legal systems share a common ideological basis.

3. Comparative Law and Interpretation of the Constitution. - Comparative law can help judges
determine the objective purpose of a constitution. Democratic countries have several
fundamental principles in common. As such, legal institutions often fulfill similar functions
across countries. From the purpose that one given democratic legal system attributes to a
constitutional arrangement, one can learn about the purpose of that constitutional arrangement in
another legal system. Indeed, comparative constitutional law is a good source of expanded
horizons and cross-fertilization of ideas across legal systems. n358 This is clearly the case when
the constitutional text of one country has been influenced by the constitutional text of another.
But even in the absence of any (direct or indirect) influence of one constitutional text on another,
there is still a basis for interpretive inspiration. An example is where a constitution refers
expressly to democratic values or democratic societies. n359 But even without such a reference,
the interpretive influence of comparative law is proper. n360 This is the case [*113] with regard
to determining the scope of human rights, resolving particularly difficult issues such as abortion
and the death penalty, and determining constitutional remedies.

Nonetheless, as we have seen, interpretive inspiration is only proper if there is an ideological
basis common to the two legal systems and a common allegiance to basic democratic principles.
A common basis of democracy is, however, a necessary but insufficient condition for
comparative analysis. As judges, we must also examine whether there is anything in the
historical development and social conditions that makes the local and the foreign system
different enough to render interpretive inspiration impracticable. n361 But when there is an
adequate similarity, interpretive inspiration is proper. This is the case with regard to inspiration
from the law of another democratic country. It is also the case with regard to interpretive
inspiration from international law, as various international conventions enshrine constitutional
values. n362 These conventions influence the formation of the objective purpose of different
constitutional texts. n363 The case law of international and national courts that interpret these
conventions ought to serve as a basis for the interpretation of the constitutions of various nations.

4. Use of Comparative Law in Practice. - The use of comparative law for the development of the
common law and the interpretation of legal texts is determined by the tradition of the legal
system. Israeli law, for example, makes extensive use of comparative law. When the Supreme
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Court of Israel encounters an important legal problem, it frequently examines foreign law.
Reference to United States law, n364 United Kingdom law, Canadian law, and Australian law is
commonplace. Those with the linguistic ability also refer to Continental law, [*114] and
sometimes we use English translations of Continental (mainly German, French, and Italian) legal
literature.

In countries of the British Commonwealth, there is much cross-fertilization. Each such nation
refers to United Kingdom case law. United Kingdom judges refer to Commonwealth case law,
and Commonwealth judges, in turn, refer to each other's case law. The Supreme Court of Canada
is particularly noteworthy for its frequent and fruitful use of comparative law. n365 As such,
Canadian law serves as a source of inspiration for many countries around the world.

Regrettably, the United States Supreme Court makes very little use of comparative law. n366
Many democratic countries derive inspiration from the United States Supreme Court, particularly
in its interpretation of the U.S. Constitution. n367 By contrast, most Justices of the United States
Supreme Court do not cite foreign case law in their judgments. They fail to make use of an
important source of inspiration, one that enriches legal thinking, makes law more creative, and
strengthens the democratic ties and foundations of different legal systems. Justice Claire
L'Heureux-Dube of the Canadian Supreme Court has rightly observed that "if we continue to
learn from each other, we as judges, lawyers, and scholars will contribute in the best possible
way not only to the advancement of human rights but to the pursuit of justice itself, wherever we
are." n368 Of course, American law in general, and its constitutional law in particular, is rich and
developed. American law is comprised of not one but fifty-one legal systems. Nonetheless, |
think that it is always possible to learn new things even from other democratic legal systems that,
in their turn, have learned from American law. As Judge Guido Calabresi rightly said: "Wise
parents do not hesitate to learn from their children.” n369

[*115]
G. A Good Philosophy

I will conclude my discussion of the tools for realizing the judicial role with an important tool: a
good philosophy. Maybe philosophy ought not to be called a tool in the hands of a judge. My
intention is merely to say that the most practical instrument for a judge is good philosophy. I am
referring to several types of philosophy: philosophy of life, philosophy of law, philosophy of
judging. A full discussion of this complex subject is outside the scope of this Foreword, but |
would like to make three points.

First, I consider it essential that a supreme court judge in a democracy have the tools to allow
him to understand the philosophical dialogue through which he may participate in the search for
truth, the limits of the human mind, and the role of human beings. Many judges whom | have
met are frustrated philosophers because they have not been given the opportunity to participate in
this rich dialogue. Personally, | enjoy and admire the writing of Judge Richard Posner, who
merges tools for philosophical thinking with a practical judicial approach. I am aware that Posner
believes that the final adjudication must be pragmatic, n370 but such pragmatism, as Posner
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himself acknowledges, is a philosophical theory. n371

Second, from the outset of our studies in law school until the end of our professional lives, we
are exposed to various philosophical approaches to the law: n372 positivism, naturalism, realism,
legal process, critical legal studies, law and sociology, law and economics, feminism, and others.
I have found these theories to be of great interest. Personally, | think that each has an element of
truth. Nonetheless, my approach is that human experience is too rich to allow it to be imprisoned
in only one legal theory. I accept the following remarks that Professor Edwin Patterson made
fifty years ago:

My own philosophy of law is eclectic because | recognize that each of the major philosophers
has begun his system with several appealing self-evident principles, and | cannot reject th as
wholly wrong... . My eclecticism in legal philosophy is based partly on my belief in tolerance,
partly on my belief in pluralism, and partly on the inertia of habit. n373

Indeed, in my view, only by considering all the theories, while giving each of them the proper
weight, will it be possible to understand the law and the role of the judge. In my opinion, law is a
tool that is intended to realize social goals. There is no consensus about the content [*116] of
these goals, which is why it is necessary to find a balance among the various theories inter se.
Some will regard the eclectic approach as an attempt to avoid a coherent legal theory. There will
doubtless be others who regard the eclectic approach as an independent legal theory in itself.
n374 Whatever the case, each judge should adopt for himself a position on these questions. It
will serve him as a tool for realizing his judicial role. It is unfortunate that in recent years, a
widening gap has formed between academics involved in the philosophy of law and a large
number of judges. n375 I think we should do whatever we can to narrow this gap. Judges need
theories of law. Theories of law need judges. I fully acknowledge that | learned these theories
from others, especially the legal process movement, which | first learned from Professor Henry
Hart himself at a seminar in 1966, and also Dworkin's approach, which seems to me to be the
closest to the judicial philosophy that should guide a judge.

Third, in fulfilling his judicial role, a judge would do well to formulate for himself a judicial
philosophy. A judge should be aware of his own judicial policy. Most of us have one, but only a
few of us, trying to follow in the footsteps of Cardozo, think about it and consciously formulate
it. In this Foreword | have tried to put my judicial philosophy into writing. It is the most
important tool with which | realize my judicial role.

V. The Relationship Between the Supreme Court and the Other Branches of the State

A. The Relationship Between the Judiciary and the Other Branches

1. The Tension Among the Branches. - There is constant tension in the relationships between the
supreme court and the other branches of the state, n376 a tension that stems from the different

roles of the branches. The role of the judiciary is to review the actions of other branches and
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evaluate whether they are acting lawfully. This role naturally meets with opposition from the
other branches, particularly [*117] when the judiciary, by its rulings, frustrates political goals
the other branches pursue. In such circumstances many argue that a body that is not accountable
to the people should not be able to frustrate the will of the people. The more cherished the voided
act is to the hearts of the political authorities, the greater the criticism, amplified across all forms
of media. The court has limited access to such media. As a result, the tension between it and the
other branches increases. It reaches its peak when the other branches try to use their powers to
change the composition or jurisdiction of the court. n377 In these situations, an impartial court
examines the use of these powers by the other branches with the same objectivity that it usually
exercises, for the court does not seek to protect its own composition or jurisdiction but rather to
protect the values of democracy. n378 The court may determine, therefore, that some of these
means are lawful. In the event that the court makes such a determination, the composition or
jurisdiction of the court may be preserved only with the help of social forces that seek to protect
democracy and the court. In this instance, public confidence in the court plays a central role.

Tension between the court and the other branches is natural and, in my opinion, also desirable. If
the court's rulings were always satisfactory to the other branches, it would raise suspicion that
the court was not properly fulfilling its role in the democracy. Thus, criticism of the court's
rulings is proper and benefits the court itself, for this criticism helps to guard the guardians.
Matters begin to deteriorate, however, when the criticism loses its objectivity and transforms into
unbridled attack. Public confidence in the courts may be harmed, and the checks and balances
that characterize the separation of powers may be undermined. When subjective attacks affect
the composition or jurisdiction of the court, the crisis point is reached. This condition may signal
the beginning of the end of democracy.

What should supreme court justices do when they find themselves in this tension? Not much.
They must remain faithful to their judicial approach; they should realize their outlook on the
judicial role. They must be aware of this tension but not give in to it. Indeed, every judge learns,
over the years, to live with this tension. Experience strengthens the judge. Many factors affect
the intensity of the tension between the court and the other branches of the state. In the following
pages, | would like to consider two of these factors: the attitude [*118] toward the state, and the
judiciary's and other branches' understandings of the principle of the separation of powers.

2. The Attitude Toward the State. - The intensity of the tension between the judiciary and the
other branches derives, in part, from the attitudes of society and the judiciary toward the state
itself. This attitude, in turn, reflects that polity's history and the way the polity formulates its
national identity. Naturally, this attitude is always complex, and | am far from an expert.
Nonetheless, I think that we can distinguish roughly among three primary societal models.

The first model is that of societies that regard the state with great suspicion. In these societies,
the state is perceived as a force that threatens the individual and his freedom rather than as a
sovereign power that protects the individual and his freedom. The purpose of this particular
constitutional arrangement is to restrict the power of the state - embodied mainly in the
legislature and the executive - and thereby to protect the individual. In American society - in
view of its history, particularly its revolution against British rule - this attitude seems prevalent.
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The Bill of Rights and other constitutional amendments are mainly composed of restrictions on
the power of the branches of state ("No State shall,” n379 "Congress shall make no law" n380).
The main rights recognized in the Bill of Rights are the freedoms that the state is forbidden from
harming. These freedoms thus constitute "negative” rights (status negativus) that are concerned
with limiting state action. n381 Under these limitations, the tension between the court and the
other branches of government may reach a crisis point. A longstanding political tradition and
significant government restraint in exercising power - including judicial restraint based on the
view that the judiciary is itself a branch of the state - are all that [*119] can prevent a crisis.
Both of these safeguards, of course, exist in the United States.

Under the second model of society, the state - represented by the executive and legislative
branches - is viewed as a realization of national aspirations. The attitude toward the state is one
of respect and admiration rather than one of suspicion. | think that this was the approach in
several Continental countries before World War I1. In this model, there is minimal tension
between the judiciary and other branches: the judiciary acts as a public institution representing
the state, and sees its purpose as allowing the state to achieve national goals and aspirations.

Under the third model of society, the state is perceived both as a source of good and a source of
evil. The state is feared as a source of harm to the individual, but it is also supported as a source
of protection for the individual. In this model, the rights of the individual include not just the
negative right against state intervention, but also the positive right (status positivus) to protection
of essential freedoms and provision of vital services. n382 I think that Australia n383 and
Canada n384 can be included in this group. These countries obtained independence from
England through a democratic process, rather than revolution, and thus experienced continued
and extensive absorption of traditional English principles. n385 These principles underlie the
Canadian Charter's recognition not merely of the duty of the state not to harm the freedom of the
individual, but also of the duty of the state to protect the individual. n386 Another example of
this model may be Israel. For many, the establishment of the state was the realization of a
longstanding dream - hence the attitude of respect and admiration for the state. But the state is
also seen as the source of power and restriction of freedom - hence the suspicion of it. This
tension is reflected in the fact that people trust the state somewhat, but not fully. The Israeli Bill
of Rights provides, in part, that "there shall be no violation of the [*120] life, body or dignity of
any person as such.” n387 This provision, which limits state action, reflects a conception of the
state as a threat to the individual. However, another provision states that "every person is entitled
to protection of his life, person and dignity.” n388 Here, the state is conceived as a force that
protects the individual. Thus, for example, in one opinion | derived from this provision the right
to the minimum goods and services necessary to maintain human existence. n389 In societies
reflecting this third model, the intensity of the tension between the judiciary and the other
branches depends on the balance between acts of the state that are viewed as harming the
individual and those that are viewed as protecting him.

3. The Separation of Powers. - Substantive democracy is based on the separation of powers. n390
It is "the backbone of [the] constitutional system.” n391 When a single branch creates the
statutes, administers them, and adjudicates disputes arising from them, arbitrary government
results, freedom suffers, and real democracy does not exist. Indeed, as | have written:
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The separation of powers is not a value in itself. It is not designed to ensure efficiency. The
purpose of separation of powers is to strengthen freedom and prevent the concentration of power
in the hands of one governmental actor in a manner likely to harm the freedom of the individual.
n392

The principle of separation of powers does not mean that a branch may overstep its authority
without the other branches intervening. Nor does it mean that, within the framework of its
authority, any branch may act unlawfully. As Meir Shamgar, my predecessor as President of the
Israeli Supreme Court, wrote:

Separation of powers does not precisely mean creation of a barrier that decisively prevents any
connection or contact between the branches. Rather, it finds expression mainly in the existence
of a balance among the branches' powers - in theory and in practice - that makes possible
independence in the context of definite reciprocal supervision. n393

[*121] I have expressed similar views:

An enlightened democracy is a regime of separation of powers. This separation does not mean
that every branch is an authority unto itself, not taking the other branches into account. Such a
perspective would profoundly harm the foundations of democracy itself, since it means a
dictatorship of every branch within its own sphere. On the contrary, the separation of powers
means reciprocal checks and balances among the various branches - not walls among the
branches, but bridges that balance and control. n394

The separation of powers means that every branch is independent within its sphere, so long as it
operates lawfully. The judiciary ultimately decides whether an action is lawful. In my opinion,
the role of the judiciary is to adjudicate disputes, and in doing so to give a binding interpretation
of the constitution and statutes. In the words of Chief Justice Marshall, "it is emphatically the
province and duty of the judicial department to say what the law is." n395

This assignment of tasks reflects the partnership between the drafters and interpreters of the
constitution and statutes. As | have argued above, the former is the senior partner, while the latter
is the junior partner. Since the power of all branches of government is enshrined in the
constitution and statutes, courts make binding determinations about the extent of power and the
legality of the actions of each branch of government: "the examination of the legality of any act -
whether or not it is of a public nature - is the task of the judiciary, and amounts to fulfilling its
purpose in the system of separation of powers." n396 Thus, when a court determines that a
statute violates the constitution, or that decisions (other than statutes) of the legislature depart
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from the applicable statutes or regulations, the court is not exceeding its role within the
separation of powers. On the contrary, by defending the constitution, statutes, and regulations,
the court is restoring the constitutional balance that underlies the principle of the separation of
powers - a balance that was undermined when the unlawful decision was made. n397 This result
gives expression to the modern meaning of the separation of powers, which is concerned with
checks and balances among the branches of the state. This perception of the separation of powers
has practical implications for the extent of judicial review of the legislature and of the executive
as well as the means available to the judge in fulfilling his or her judicial role.

My view of the separation of powers is by no means universally accepted, however. Indeed, a
central factor impacting the degree of tension [*122] between the judiciary and the other
branches of the state is the way the principle of separation of powers is perceived. We all speak
of separation of powers, but there is substantial variety in the content hidden behind this label. In
conversations with judges and law professors in the United States, | have found that despite the
common rhetoric of separation of powers, much of the American legal community conceives of
this principle very differently than 1. Here, I do not refer to potential differences in the concept of
separation of powers that may exist between a presidential democracy like that of the United
States and a parliamentary democracy like that of the United Kingdom, Canada, Australia, and
Israel. Instead, | refer to differences in the concept of the role of the judiciary within the
separation of powers and the relationship of the judiciary to the legislative and executive
branches.

For example, it appears that the accepted approach in the United States is that if the Supreme
Court were to void a presidential pardon because it was given for improper motives, the Court
would violate the principle of separation of powers; if the Court were to void a Senate
impeachment proceeding because it had defects, n398 the Court would violate the principle of
separation of powers; n399 if the Court were to order the President to dismiss a Secretary of
State who was facing criminal proceedings, the Court would violate the principle of separation of
powers. In contrast, | would say the Court actions described in these examples conform to the
principle of separation of powers. Indeed, under my approach, separation of powers means that
every branch may act independently only as long as it acts lawfully within its jurisdiction. When
a branch of state acts unlawfully - whether it exceeds its authority or exercises its authority for
unlawful reasons - it is the role of the judiciary, as part of the principle of separation of powers,
to ensure that the unlawful action is voided. As | wrote in one case, "separation of powers is not
the absolutism of each branch in its own sphere. Such absolutism harms the freedom whose
realization is the basis for the separation of powers." n400 For this reason, I do not see any
difference between a case in which the executive or legislature acts contrary to the constitution
n401 and a case in which these branches act contrary to any other legal norm. Under my
approach, [*123] the principle of the rule of law always binds the branches of the state,
irrespective of the source of the legal norm.

If we wish to avoid invalidating executive or legislative acts that are contrary to law, we should
do so not by insisting that the judiciary's behavior violates the separation of powers, but by
changing legal norms themselves, so that the acts in question are no longer unlawful. If the
presidential pardon power allows the president to grant pardons based on considerations such as
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a family relationship or monetary payment, then there is no basis for judicial disqualification of
pardons of this type. The reason is not that judicial review would violate the principle of
separation of powers. Rather, the reason is simply that the action is lawful, so the claim should
be dismissed on the merits. The same is true of the other examples that | have given above. |
have difficulty with the view that, in situations like these, the principle of separation of powers is
an obstacle to judicial review. Rather, under my approach, it is precisely this principle that is the
source of judicial review. As | have written:

In my view, a court in a democracy has the task of protecting the rule of law. This means, in part,
that it must enforce the law against the branches of the State and that it must ensure that the State
acts according to law; this view of the judicial role conflicts with neither the principle of
separation of powers nor the role of the court within the framework of that principle. On the
contrary, this approach draws its strength from the principle and rules of separation of powers.
The modern meaning of this principle is checks and balances ... among the various branches... .

These checks and balances mean, in part, that within the framework of a dispute brought before
the court, the court must ensure that all the branches of the state - the legislature, the executive,
and the judiciary - act within the framework of the law. In doing so, the court does not
undermine the principle of separation of powers but rather actualizes it ... .

In my opinion, the principle of separation of powers does not mean that a problem of a public
nature is resolved by the legislature and the executive, and not by the judiciary. The principle of
the separation of powers means that the legislature may - in the absence of constitutional
restraints - establish the legal framework in which a problem of a public nature will be regulated,
and that the executive may resolve a public problem within the legal framework established for
it. However, once this framework is established, the court must decide - and this is its role as
among the branches of the State - whether the legal framework established has been maintained
in practice. Nothing in the principle of separation of powers permits any of the branches to act
contrary to the law. Nor does anything in the principle of separation of powers require the
judiciary to refrain from becoming involved in actions of a public nature, insofar as this
involvement focuses on the legality of the action ... . Indeed, [*124] the examination of the
legality of any act - whether or not it is of a public nature - is the task of the judiciary, and
amounts to fulfilling its purpose in the system ... . n402

My view of the separation of powers would not increase the tension between the judiciary and
the other branches, of course, if they accepted it. But when the very meaning of separation of
powers is a source of dispute among the different branches, the tension among them grows. What
the judiciary does in accordance with its understanding of the separation of powers may be
regarded by the other branches not only as incorrect (which may sometimes be a natural and
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appropriate criticism), but also as illegitimate.

4. The Rule of Law. - The principle of the rule of law governs, among other things, the
relationship between the judiciary and the other branches of state. This principle - like the
separation of powers - is not intended to guarantee effective administration or even merely to
ensure the legality of administrative action. Rather, its purpose is to protect the liberty of the
individual.

The concept of the rule of law has numerous interpretations. n403 However, everyone agrees that
the rule of law means, at a minimum, rule by law. That is its formal aspect, whereby, as | have
written:

All actors in the State, whether private individuals and corporations or branches of government,
must act according to the law, and violations of the law must meet with the organized sanction of
society. The rule of law, in this sense, has a double meaning: the legality of government and
enforcement of the law. This is a formal principle; we are concerned not with the content of the
law but with the need to enforce it, whatever its content. The rule of law in this sense is
connected not to the nature of the regime but to the principle of public order. n404

In this sense, it can be said, as Justice Scalia aptly put it, that the rule of law is a law of rules.
n405

But this idea is an impoverished notion of the rule of law. In this weak form, the rule of law
exists even in a dictatorship. A friend once told me that during World War 11, several Jews were
in prison in Germany as a result of sentences received before the war broke out. The Gestapo did
not harm those Jews because the law mandated that they not be exterminated in the death camps
before finishing their prison sentences, and this rule of law had to be maintained. But when the
prisoners finished serving their sentences, the Gestapo was waiting [*125] for them at the gate.
The prisoners were taken to the death camps and murdered. The formal rule of law was
observed.

In addition to this formal understanding of the rule of law, the rule of law exists in a
jurisprudential sense. According to this conception, the rule of law includes certain minimum
requirements without which a legal system cannot exist, and which distinguish a legal system
from a gang whose leader imposes his will on everyone else. n406 Professor Lon Fuller calls
these requirements, collectively, the "inner morality of law." n407 Among philosophers, there is
disagreement over these minimum requirements. Fuller requires that the law be general; legal
rules must be publicized, clear, intelligible, and stable enough to enable a subject to conform to
them; the law must not be overly retroactive; statutes should not conflict with one another; the
law should not demand the performance of acts beyond one's powers; the rules must be
administered as announced. n408 Other philosophers have offered different lists of requirements.
n409
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Although this jurisprudential conception is important, and | am prepared to regard it as an
essential condition for the rule of law, | do not believe that it is enough. It cannot - just as the
formal rule of law cannot - release people from the duty of complying with a corrupt statute (lex
corrupta). Why should we hold inviolable a piece of legislation that gives the government -
publicly, prospectively, and in general - the power to deal a mortal blow to human rights? Haim
H. Cohn, a judge on the Supreme Court of Israel, rightly said:

[The rule of law] does not mean only that the ruling authorities in the State act according to law:
even totalitarian governments act according to the laws of their countries. Are those not the laws
that they themselves enacted for their own purposes and according to their own scheme?
Consider the Nazis, who came to power lawfully and committed most of their crimes by virtue of
explicit legal authorizations that they took for this purpose: no one would say that "rule of law"
reigned in Nazi Germany, and no one would dispute that what reigned there was the rule of
crime. n410

Indeed, it is not proper to identify the rule of law as merely the principle of the legality of
government, with jurisprudential requirements added in. Dworkin has rightly said that we must
not be satisfied with the "rule-book conception™ of the rule of law. n411 It must be [*126]
extended to the "right conception” of the rule of law. There is certainly no agreement as to the
scope of this concept. In my opinion, it means guaranteeing fundamental values of morality,
justice, and human rights, with a proper balance between these and the other needs of society.

According to my approach, the rule of law is not merely public order: the rule of law is social
justice based on public order. The law exists to ensure proper social life. Social life, however, is
not a goal in itself, but a means to allow the individual to live in dignity and develop himself.
What underlies this substantive perception of the rule of law are the human being and human
rights, with a proper balance among the different rights and between human rights and the proper
needs of society. The substantive rule of law "is the rule of proper law, which balances the needs
of society and the individual." n412 This is the rule of law that strikes a balance between
society's need for political independence, social equality, economic development, and internal
order on the one hand, and the needs of the individual, his personal liberty, and his human
dignity on the other. The judge must protect this rich concept of the rule of law. This perception
of the rule of law has practical implications for the methods available to the judge in realizing his
role and for his relationship to the other branches of government.

5. Activism and Self-Restraint. - Supreme court judges in a democracy have a great deal of
responsibility. Much is expected of them. There is consensus about some of those expectations,
while others are disputed. The tools in their possession are limited. They are subject to criticism,
much of which revolves around terms like "activism" and "self-restraint.” Those who use these
terms usually do not define them, as there is disagreement over their definition. n413

A study by Professor Bradley Canon establishes six parameters for evaluating judicial activism
in constitutional law. n414 These parameters deal with the extent to which the judge is prepared
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to invalidate policies that have been determined by democratic procedures, the degree to which
the judge is prepared to change an existing judicial ruling, the degree to which he is prepared to
depart from the intention of the authors of the constitution and the clear language of the text, the
degree to which the court determines policy and does not limit itself to protecting the democratic
process, the degree to which the court determines policy or leaves its determination to the
executive or to the individual, and the degree to which the judicial decision supplants the [*127]
considerations of the other branches regarding a given issue. According to Canon, a judge may
be an activist according to one parameter but self-restrained according to another. For each of the
parameters, Canon distinguishes among very active, not active, and somewhat active. This, of
course, is merely the beginning of the evaluation, since the internal weight of the various
parameters must also be considered.

This model indicates the complexity of the terms "activism" and "self-restraint.” It demonstrates
the need to conduct a detailed analysis before answering the question whether activism or self-
restraint is desirable. Moreover, the model indicates that this pair of terms - activism and self-
restraint - refers to thought and action processes rather than the quality of resolutions. A judge
may extend or limit human rights without any necessary correlation of activism or self-restraint.
Likewise, there is no point in attempting to correlate activism or self-restraint with a "liberal™ or
"conservative" approach. n415 Furthermore, we should not encourage judicial activism simply
when we like the activist result the court reaches but then demand judicial restraint when the
result is not to our liking. Support for or opposition to activism or self-restraint must be about the
relationship among the branches, not the results of that relationship. This is the primary
limitation of analyzing a court through the lens of activism or self-restraint: the analysis fails to
focus on the proper function of a court in a democracy. In my opinion, we would do better to
substitute the inquiry into whether a court is active or self-restrained with an inquiry into whether
the court is fulfilling its role in a democracy.

In my opinion, we would do well not to talk about activism or self-restraint. The terms are part of
a social dialogue characterized by empty slogans and superficial labels, and the damage they
cause outweighs their benefits. If we want to examine this pair of concepts seriously with regard
to a particular judge or a particular court, then we should perform a detailed examination of
various aspects of the judge or court and the overall results he or it produces. | doubt whether the
outcome of such an examination would interest anyone. In any event, | am not at all interested in
whether my legal community thinks that | am an activist or that | show self-restraint. Such
opinions result from thought processes and evaluations that, as Canon indicates, normally take
place without anything to guide them.

[*128]

B. The Relationship Between the Judiciary and the Legislature

1. Jurisdiction for Judicial Review. - (a) Jurisdiction for Review of Statutes. - Most supreme
courts in democracies exercise judicial review of the constitutionality of statutes. n416 Since the

end of World War Il, most new constitutions have included express provisions about judicial
review, thereby ending the legal debate over its legitimacy. Naturally, the debate about the
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wisdom of implementing this review continues although "the worldwide debate does not usually
occur within the same terms as it does in the United States.” n417 A number of countries have
constitutional provisions stating that there is no judicial review of the constitutionality of
statutes. n418 Even in these countries, there is no room for argument as to the legitimacy of the
absence of judicial review. What remains is debate over the wisdom of the constitutional
provision. In several countries, including the United States and Israel, there is no express
provision in the constitution for judicial review of legislation. Nonetheless, the courts in these
two countries have held that judicial review of legislation is implied by interpretation of the
constitution. In the United States, this ruling was made in 1803. n419 In Israel, it was made in
1995. n420 In both countries, there are still those who argue against the legitimacy of these
rulings. | think that in the United States, this argument is on the wane. But in Israel, it is still
alive and vibrant, particularly because some of the founders of the Israeli Constitution are still
alive and they do not hesitate to state their opinions on the rulings of the Supreme Court. Imagine
the lively debate that would take place in the United States today over judicial review of the
constitutionality of statutes if Madison, Jefferson, and Hamilton were active participants.

The position of Israeli judges is therefore not easy, and they are subject to tremendous tension.
But they must fulfill their role. If our legislature - which is also the constitutive authority that is
competent to change our Constitution - is not pleased with the existence of judicial review, it
may amend the Constitution. | hope that such amendment will not occur. The likelihood that it
will is small, since judicial review enjoys the confidence of the public.

[*129] (b) Jurisdiction for Review of Decisions That Are Not Legislation. - Is a supreme court
authorized to practice judicial review of legislative decisions that are not statutes in the formal
sense? For example, the legislature may make determinations of a quasi-judicial nature, such as
decisions regarding the impeachment of the President and federal judges in the United States or
revoking the immunity of a member of Parliament in Israel. Similarly, the legislature, or one of
its organs, may make administrative decisions. This practice occurs when the speaker of the
legislature or the chairman of a parliamentary committee makes decisions, subject to the rules of
parliament, about the agenda of the plenum or committee, or about the composition of the
various committees. Finally, the legislature may make decisions that are not primary legislation.
Thus, in Israel, a committee of Parliament has the statutory power to determine the salaries of the
members of Parliament and of judges. Is a decision of the legislature (or of one of its organs) that
does not have the formal guise of a statute subject to judicial review? In the absence of an
express provision in the constitution - which most constitutions do not have - the answer is
derived from the view of the legal system and its judges toward the principle of separation of
powers. | have already shown that the American position is very narrow in supporting a rigid
separation of powers. n421 The approach of English law is also narrow. n422 But the approaches
of the constitutional courts in Germany n423 and Spain n424 are different. These courts regard
themselves as competent to exercise judicial review of all decisions of the legislature. Thus, for
example, the German Constitutional Court has exercised judicial review on the following
questions: Do parliamentary rules requiring two readings for statutes that address certain issues
violate the constitution? n425 Was the amount of time set for deliberations of the plenum over a
matter of great public importance sufficient? n426 Is the exclusion of members of a certain party
from one of the parliamentary committees unconstitutional? n427 Are parliamentary rules
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limiting the rights of an independent member of parliament who left his party - such as
restrictions on his right to address the plenum and the time allotted to him and limitations on his
right to submit private bills - consistent with constitutional guarantees [*130] concerning the
rights of a member of parliament? n428 The Supreme Court of Israel has adopted a similar
attitude, n429 based on the principle of separation of powers. Separation of powers does not
mean a "dictatorship of powers."” The separation of powers means "mutual checks and balances
among the various powers - not walls between the powers, but bridges of checks and balances.”
n430

This is the case with regard to judicial review of the decisions of the Knesset (the Israeli
legislature) that conflict with the constitution, as well as those that conflict with statutes that it
has enacted. Indeed, our approach is that:

The legislative branch is not exempt from compliance with a statute. Once the legislature has
determined its content and given it life, without exempting itself textually from its ambit, the
legislature must honor the statute like everyone else ... . Once the provision has been dressed in
the garb of a statute, everyone, including the Knesset authorities, must honor it. Its content and
the scope of its application may be amended only in the manner in which any other Knesset
legislation is amended. Authority to exercise judicial review of the actions of the Knesset is also
apparent from basic constitutional concepts, according to which judicial review of the
constitutionality of the acts of each branch is a basic condition for the rule of law, and in respect
of which the separation of powers does not find expression in blocking the road to judicial
review. n431

We have adopted a similar approach with regard to the Knesset's secondary legislation and its
quasi-judicial n432 and administrative decisions. n433

2. Judicial Discretion in Reviewing Decisions That Are Not Legislation. - Jurisdiction and
discretion are distinct. This distinction raises the question whether the scope of judicial review of
nonstatutory legislative decisions is the same as the scope of judicial review of the decisions of
other branches of the state. The answer of the German Constitutional Court is yes, n434 but this
is not the answer of the Supreme Court of Israel. We distinguished between these two types of
[*131] actions by the Knesset, n435 holding that when the Knesset carries out a quasi-judicial
action, full judicial review is appropriate. Therefore we have on several occasions voided a
decision of the Knesset to revoke or not to revoke the immunity of a member of the Knesset.
n436 In both cases, we interpreted statutory provisions dealing with the scope of legislative
immunity, determining the parameters that the members of the Knesset must consider and
evaluating whether those parameters were met in practice. Naturally, in light of the broad scope
of considerations the legislature may take into account, only in a few cases will the court
determine that the Knesset exercised its discretion unlawfully. The number of cases is small,
however, not because decisions of the Knesset are institutionally non-justiciable, but because
they are usually lawful. As | wrote in one of my opinions:
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The special status of the Knesset is taken into account in formulating the substantive law that
applies to its quasi-judicial activity. This special status does not need to come into play once
again, to curtail the scope of judicial review. Judicial review is intended to ensure a minimal
threshold required to preserve the validity of a quasi-judicial decision. Self-restraint in exercising
judicial discretion in the course of judicial review of quasi-judicial decisions means undermining
the elementary fairness of the parliamentary process. There is no justification for this. n437

The Supreme Court has adopted a different approach with regard to Knesset decisions of an
administrative nature. n438 On one hand, the court considered the rule of law in the legislature.
The rule of law implies that every organ of the Knesset must observe the rules that apply to the
Knesset's internal operations. As long as the Knesset does not change them, its rules bind it as
does any other legal norm. On the other hand, the court considered the Knesset's need to decide
its internal management on its own, and decided that the Knesset is best equipped to resolve
these matters. In balancing these two considerations, the Supreme Court held that it will exercise
discretion, and will review the legality of an act of the Knesset or one of its organs in matters of
internal management only if the Court decides that intervention is necessary to prevent
substantial harm to the fabric of democratic life and the foundations of the regime's structure. |
said in this case that:

The proper balance between the need to ensure the "rule of law in the legislature” and the need to
respect the exclusivity of the Knesset in its decisions on internal matters will be ensured if we
adopt a criterion that takes into account the degree of alleged harm to the texture of
parliamentary [*132] life, as well as the degree to which that harm affects the structural
foundations of our constitutional regime... . In adopting the aforementioned criterion, which
considers the extent of harm and the interest harmed, we wish to establish a flexible test
inherently amenable to precise definition, whose content and scope will be determined by the
court according to the needs of time and place. n439

Critics on both sides have attacked the Israeli Supreme Court's approach on this issue. One side
argues that self-restraint is insufficient. According to this view, all intraparliamentary decisions
should be (institutionally) non-justiciable. n440 The other side argues that self-restraint is
inappropriate, claiming that an intraparliamentary decision is the same as any other unlawful
decision by a state institution. n441 This clash of opinions was presented to us in one case. We
rejected the conflicting viewpoints. This is what | wrote in the judgment:

Self-restraint ... is proper. It should not be made too broad and it should not be made too narrow.
It expresses a proper balance between the principle of the "rule of law in the legislature” ... and
the uniqueness and status of the Knesset. This balance gives proper weight to the fact that at the
end of the day, at issue are the internal affairs of the Knesset and not actions with legislative
effect (statutes, secondary legislation). It reflects a recognition that the Knesset - like every
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institution - requires basic rules that regularize its various activities, and, by extension,
recognition of the importance of autonomy in implementing these rules. This self-restraint
properly expresses "the great caution obligatory in every judicial decision that has implications
for the interrelationship between the main branches of the state and that determines their form."
... It aptly expresses the "relationship of mutual respect between the legislature and the
judiciary." This self-restraint constitutes a "kind of golden path ... between full judicial activism
and full self-restraint.” ... On one hand self-restraint ensures a situation in which "the court will
not turn itself into part of the political struggle, for which the Knesset is the central and national
arena," by means of the court's distancing itself from "the everyday affairs of internal
management.” ... On the other hand, the restrictions on self-restraint protect the principle of the
rule of law and the supremacy of the constitution. n442

Using this framework, we considered and invalidated decisions by the Speaker of the Knesset
preventing the tabling of a racist draft bill in the plenum n443 and establishing a rule that only a
multimember [*133] party could propose a vote of no confidence in the government. n444 We
thought that both of these decisions materially undermined the fabric of our democratic life. In
contrast, we have dismissed many petitions challenging decisions by the Speaker of the Knesset
and of committee chairpersons setting the time for deliberations on various draft bills. n445 We
thought that these decisions related merely to the day-to-day internal management of parliament
and that it was therefore not proper to exercise judicial review of them.

Is the balance we have struck proper? Viewed in terms of theoretical consistency, the German
approach is the proper one. All branches of state are subject to judicial review in all of their acts,
even decisions of internal management. The propriety of the self-restraint displayed by the court
in Israel is not self-evident:

It allows an illegal act of the Knesset to stand, without its validity being undermined by reason of
its illegality. This self-restraint therefore allows the Knesset to violate its own law. It is not easy
to see what justifies the court's self-restraint, which effectively allows an illegal act to stand.
n446

Despite this difficulty, the Supreme Court has chosen to maintain the delicate balance that | have
discussed. Only time will tell whether we are justified in doing so.

3. The Dialogue Between the Judiciary and the Legislature. - In addition to the constant tension,
there is also a constant dialogue between the judiciary and the legislature. This dialogue does not
take place at meetings between judges and legislators; it takes place when each branch carries
out its constitutional role. The main role of the legislature is to enact statutes. These statutes are
subject to judicial review of their constitutionality and judicial interpretation of their meaning. If
the judiciary determines that a statute is unconstitutional, the matter returns to the legislature. In
many such cases, the legislature may enact a new statute that achieves the same fundamental
purpose as the voided statute while adopting more proportionate means. If the legislature does
not want to do this, it can - in legal systems that permit this (such as Canada and Israel) - enact a
conflicting ordinary statute by using an override. n447 It can also - again, if this is possible in the
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relevant legal system - amend the constitution and then reenact the statute. This new statute is
also subject to judicial review, and the process can continue. This process is a proper dialogue
[*134] between the branches. n448 In this dialogue, the legislature usually enjoys considerable
latitude.

A similar dialogue occurs when the judiciary interprets a statute in a way that is unacceptable to
the legislature. The legislature may enact a new statute or amend the original one to better
achieve its aim. The cycle of interpretation and amendment can then repeat. Such amendment
does not constitute a forbidden intervention of the legislature into the judicial sphere, provided
that the new legislation does not retroactively apply to the original case decided by the court. The
new statute does not "interpret” the older statute. The new statute creates a fresh normative
reality reflecting the wish of the legislature. Enacting a new statute is the right and the power of
the legislature. n449 It does not constitute disrespect of the judiciary. n450 On the contrary, it is
a "healthy practice™ n451 that properly expresses the dialogue between the branches that are
partners in the legislative enterprise. Thus, the Supreme Court of Israel has written:

In enacting a statute that aims to change the court's ruling, the legislature reveals understanding
of judicial interpretive activity, considers it on the merits, and responds to it on the basis of its
advantages and drawbacks. This is the unending "dialogue"” between a legislature and a judge,
between one branch of the State and another. n452

This dialogue provides several benefits for democracy. First, the dialogue - particularly the fact
that the legislature has the power to respond to and effectively modify judicial rulings n453 -
expresses the [*135] complex democratic accountability of the judiciary. Second, judicial-
legislative dialogue enriches public debate by placing issues on the public and legislative agenda
that would otherwise remain within the confines of the executive branch in the absence of
judicial adjudication. For example, the Israeli Supreme Court has held that under the doctrine of
non-delegation, the Defense Minister may not grant religious seminary students an exemption
from the military draft without specific legislative authorization. n454 This judicial ruling put the
issue before both the Knesset and the general public, who then struggled with the difficult
dilemmas it raised.

Naturally, judges should examine the content of a new statute. Sometimes the statute may
undermine the principles of (substantive) democracy. In such a case, review of a new statute
should focus not on the fact that it changes the previous ruling of the court, but on the fact that it
undermines democracy. Moreover, everything is a question of degree. If the interpretation of a
statute is met with an immediate and hasty response from the legislature in the form of new
legislation, uncertainty about the law will result, and the public will lose confidence in the
legislative branch. This is not the case, however, when the change in legislation after a judicial
ruling reflects a thorough and deliberate examination of the ruling and an objective expression of
the will of the legislature.

A case concerning the proper mechanics for the judicial-legislative dialogue arose before the
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Israeli Supreme Court in 1994. n455 Two large political parties in Israel signed a "coalition
agreement™ that when any Supreme Court statutory interpretation decision changed the status
quo in matters of religion and state, the two parties would vote for a change to the statute that
would restore the status quo. The legality of this agreement was attacked in the Supreme Court.
n456 Although all the justices strongly criticized the agreement, the majority thought that the
agreement should not be voided as contrary to public policy.

My minority opinion argued that such an agreement undermined public confidence in judges, in
part because it drained the Court of its role as a judicial institution. | also argued that the
agreement violated the separation of powers because of a prior agreement to bring about a
change in the judicial interpretation of legislation:

It dissolves the partnership between the branches in the legislative enterprise. It erects a wall
between the legislature and the judiciary. It creates a rift between the legislature and the
judiciary. It requires the legislature to change the judicial interpretation without considering it on
its merits, without examining its benefits and shortcomings and without even looking [*136] at
it. Even if the judicial interpretation is called for by the fabric of the system's structure, even if it
follows naturally and rationally from a variety of principles and values, even if it serves most of
the interests and values that deserve protection, and even if it is firmly linked to the totality of the
system'’s arrangements - none of this justifies even one quick glance at the decision and its logic,
the ruling and its reasoning. The legislative eye does not read the decision. The legislative ear
does not take it in. The legislative heart does not feel it. n457

Thus I argued that the coalition agreement was void because it undermined the fabric of
democratic life, which is contrary to public policy. n458

4. The Importance of the Legislature. - The foundation of democracy is a legislature elected
freely and periodically by the people. Without majority rule, as reflected in the power of the
legislature, there is no democracy. As judges and legal scholars, we often forget this fundamental
principle. Common law legal thought focuses mainly on the judiciary and neglects the
legislature. Jeremy Waldron has rightly said that "legislation and legislatures have a bad name in
legal and political philosophy, a name sufficiently disreputable to cast doubt on their credentials
as respectable sources of law." n459 In contrast, my conception of the role of a judge in a
democracy recognizes the central role of the legislature. Undermining the legislature undermines
democracy. My conceptions of the rule of law and of the separation of powers do not undermine
the legislature. Rather, they ensure that all branches of state act within the framework of the
constitution and statutes. Only thus can we maintain public confidence in the legislature; only
thus can we preserve the dignity of legislation. Purposive interpretation, which I have discussed,
is also intended to protect the status of the legislature. Indeed, in interpreting legislation,
purposive interpretation considers the legislature's subjective intent. | regard it as an internal
inconsistency in Waldron's approach that he wishes to guarantee the status and importance of the
legislature n460 but is not prepared to interpret its legislation according to its own intent. n461
My conception of the partnership between the judge and the legislature is intended to emphasize
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the importance of the legislature and its senior position with regard to legislation. Justice
McLachlin rightly said that in democracies, “the elected legislators, the executive and the courts
all have their role to play. Each must play that role in a spirit of profound [*137] respect for the
other. We are not adversaries. We are all in the justice business, together.” n462

Because of the democratic importance of the legislature, I regard with concern the growing
tendency of legislatures to delegate their legislative powers to the executive. | am aware of the
practical considerations that underlie this tendency. Nonetheless, it seems to me that the status of
the legislature should be preserved at all costs. Thus, we must ensure that the legislature
prescribes all fundamental legal arrangements by statute, and that the administrative agency has
only the power to implement the legislative will. The principle of separation of powers requires
this relationship. It implies that the legislature "lays down the general policy and standards that
animate the law, leaving the agency to refine those standards, "fill in the blanks,' or apply the
standards to particular cases.” n463 The German Constitutional Court has discussed this
requirement of the separation of powers principle, stating that "if [a statute] does not adequately
define executive powers, then the executive branch will no longer implement the law and act
within legislative guidelines but will substitute its own decisions for those of the legislature. This
violates the principle of the separation of powers." n464

The rule of law also "requires the legislature to establish the primary arrangements and
principled standards, whereas the administration has authority to actualize these primary
arrangements by establishing secondary arrangements and modes of implementation.” n465 As
the German Constitutional Court has explained:

The basic tenets of the rule of law require that an empowering statute adequately limit and define
executive authorization to issue burdensome administrative orders according to content, subject
matter, purpose, and scope ... so that official action [will] be comprehensible and to a certain
extent predictable for the citizen. n466

Indeed, the principle of democracy demands that:

The substantive decisions regarding the policy of the State and the needs of society must be
made by its popularly elected representatives. [The legislature] is elected by the people to enact
its laws, and it therefore enjoys social legitimacy in this activity... . The legislature may not refer
the critical and difficult decisions to the executive without giving it guidance. n467

[*138] In legislative decisions that restrict human rights, the legislature must determine the
primary arrangements of the restrictions. Only in this way will it be possible, in a democracy, to
protect human rights properly. Even a regime whose constitution protects human rights may
restrict them under certain conditions, one of which is that when the restriction is made by
statute, the statute must set out the principled, basic criteria for the restriction.
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Naturally, the dividing line between primary arrangements, which must be established by the
legislature, and secondary arrangements, which may be established in secondary legislation, is
not clearly defined. The realities of life sometimes necessitate a compromise in this respect. It is
difficult, in a modern democracy, to maintain fully this principled approach to primary
arrangements. The legislature can be given some space to maneuver. Although a reasonably high
level of abstraction may be acceptable for criteria and policy guidelines, the essential distinction
between the roles of primary and secondary legislation must remain. Primary legislation must
determine the general plan and the criteria for making decisions that are critically important to
the life of the individual. From the statute itself - according to its accepted interpretation - it must
be possible to deduce the zone in which the executive may act, and the primary directions that
should guide the executive in its actions.

Other countries have adopted this principled approach. United States law accepts the doctrine of
non-delegation, though this doctrine has been clouded and infrequently applied. n468 The
German Constitutional Court more actively applies the doctrine in limiting the legislature’s
ability to delegate power to executive officers or other institutional actors. n469 In Israel, use of
the doctrine began only recently. n470 If we wish to preserve the proper status of the legislature
in a democracy, we must ensure that the legislature makes critical lawmaking decisions and
establishes criteria for other important decisions in its legislation.

C. The Relationship Between the Judiciary and the Executive

1. The Scope of Judicial Review with Regard to the Executive and Its Chief Officers. - The
executive derives its powers from the constitution and statutes. Therefore, it must act within the
framework of the constitution and statutes. If it exceeds the authority given it, or if it exercises
that authority unlawfully, the judiciary must exercise the power of review given to it by the
constitution and statutes. The judiciary [*139] should use this power to determine the
consequences of the executive's actions. Justice Nolan rightly said that "the proper constitutional
relationship of the executive with the courts is that the courts will respect all acts of the executive
within its lawful province, and that the executive will respect all decisions of the court as to what
its lawful province is." n471 In this activity, the judiciary does not confront the
countermajoritarian argument, because in such cases, as long as no constitutional problem arises,
the legislature has the power, if it so wishes, to change the outcome reached by the judiciary by
amending the statute. Indeed, when the judiciary reviews executive acts, it operates within the
framework of its classic role in the separation of powers and in accordance with its role of
maintaining the rule of law. In this respect, there is no difference between the chief executive and
any one of its many ordinary employees. Every person who has authority must exercise it
lawfully, and if authority has been exercised unlawfully, it must be subject to judicial review.
Therefore, if the president of the state grants a pardon, his action is subject to judicial review.
There is nothing in the nature of this act or in the status of the person committing it to prevent
this review. The court must examine the criteria used by the president and evaluate whether he
acted lawfully. This is how the Supreme Court of Israel acted with regard to a petition in which
the legality of the President's pretrial pardon of the head of the General Security Service and
several members of the Service was considered. n472 With regard to the claim that there should
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be no judicial interference with the President's pardons, | responded:

We are one branch of the state, and our role is to ensure that the other branches act within the
framework of the law, in order to preserve the rule of law in the state. The branches of the state
are lofty, but the law is higher than all of us. We would not fulfill our judicial role if, in the
context of lawfully submitted petitions, we did not review the actions of the other branches as
they appear from the petitions before us. n473

With regard to the merits of the case, the court decided, by a majority opinion from which |
dissented, that the President had the power to give a pardon before trial and that this power had
been lawfully exercised.

The Supreme Court of Israel adopted a similar approach when it considered the cases of a
cabinet minister indicted for bribery n474 and a deputy minister indicted for making false entries
in corporate documents [*140] and for fraud n475 who both refused to resign their positions
despite these serious charges. The petition before us challenged the Prime Minister's decision not
to dismiss the cabinet minister and deputy minister. We decided in both cases that the Prime
Minister unlawfully failed to exercise his power of dismissal and ordered him to dismiss them.
n476 They resigned before the power of dismissal was exercised. In the petition referring to the
deputy minister, | said:

The Government, the Prime Minister, and all other ministers are public trustees. They have
nothing of their own. All that they have, they have for the good of the public... .

From this fiduciary duty derives the law - a general law that applies to every governmental
authority, including a government, a prime minister, and other ministers - that discretion granted
to a public authority must be exercised fairly and honestly, making reasonable use of relevant
considerations alone... .

The fiduciary duty of the Prime Minister, the Government and each of the ministers imposes a
duty to consider whether to terminate the tenure of a deputy minister who has been indicted... .
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Neither the Prime Minister, nor the Government, nor any of its ministries may say: "the law has
given us power to terminate the tenure of a deputy minister; if we wish, we may terminate it, and
if we wish, we may refrain from doing so. The discretion is ours, and we will exercise it as we
see fit." Every power given to a branch of state must be exercised fairly and reasonably. Every
power has limits. We do not recognize "absolute™ discretion, bereft of any limits or restrictions.
n4r7

In that case, it was argued that we should distinguish between an "ordinary" civil servant and an
elected public official, on the ground that an elected public official holds office because of the
public's confidence in him, as expressed through a democratic electoral process, and that this
same process empowers the public to remove him from office. | replied to this argument by
saying:

The judgment of the voter is no substitute for the judgment of the law. Indeed, the very fact that
a person is an elected public official requires him to adhere to a stricter, more ethical standard of
behavior than an "ordinary" [*141] civil servant. Whoever is elected by the people must set an
example for the people, be faithful to the people, and deserve the trust that the people have
shown him. Therefore, when the executive holds the power to terminate [a public official's
tenure], it must exercise it when the official undermines the confidence of the public in the
government, whether the official is elected (such as a member of Knesset serving as a deputy
minister) or is a civil servant (such as an employee of the State whom a minister has the power to
dismiss). n478

Similarly, in another case, we invalidated the appointment of the director-general of a
government ministry because he had admitted to very serious offenses for which he had been
pardoned (as part of a pretrial pardon that the President gave to the members of the General
Security Service). n479 We balanced the accomplishments of the candidate and the pardon that
he had received (ten years before the appointment) against the offenses to which he had
confessed. We determined that in this case, his criminal past was decisive. In particular, we
emphasized that the director-general of a ministry exercises disciplinary powers over the
employees of his ministry. Giving such an important public office to this man would undermine
public confidence in the civil service. n480 His defenders argued that once the government
decided upon the appointment, there was no basis for judicial intervention. The government, it
was argued, had balanced the various considerations, and after it had decided to make the
appointment, the Court should not have intervened and supplanted the government's discretion
with its own discretion. We rejected this argument by concluding that the appointment amounted
to an unreasonable action in the extreme. We said that "the lofty status of the Government, as the
State's executive authority ... cannot give it powers that the law does not give. Every state
authority that makes an unreasonable decision is subject to the court's intervention, and the
Government is no exception to this rule.” n481 At the end of the opinion I added:
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This is the strength of a democracy that respects the rule of law. This is the formal rule of law,
under which all state authorities, including the Government itself, are subject to the law. No
authority is above the law; no authority may act unreasonably. This is also the substantive rule of
law, under which a balance must be struck among the values, principles, and interests of the
democratic society, while empowering the State to exercise discretion that appropriately balances
the proper considerations. n482

2. Judicial Review of the Attorney General's Decisions. - The Attorney General in Israel - who is
a civil servant and not a political [*142] appointee - has extensive powers to issue indictments.
Are these powers subject to judicial review? n483 The Supreme Court of Israel has said that they
are. n484 The Attorney General does not have a special status; he is not immune from judicial
review. He, like every other civil servant, must exercise his discretion lawfully. He must act
according to relevant considerations, without discrimination, fairly, and reasonably. If he
deviates from this mandate, the Court will exercise judicial review over the legality of his
actions. But the Court will not consider the wisdom of those actions or set itself up as a super
Attorney General. n485 The Court will treat the Attorney General like every other civil servant
whose actions are subject to judicial review. It follows that:

The key question is not the extent of the court's intervention, but the validity of the Attorney
General's decision. The real question is not the grounds for the court's intervention, but the
grounds that invalidate the decision... . The question is not the court's discretion, but the
discretion of the Attorney General. Indeed, the extent of the court's intervention maps onto the
extent of the illegality of the Attorney General's decision... .

In a country ruled by law, where the rule of law governs, there is no justification for using
special criteria to assess the validity of the discretion of the person who heads the public
prosecution service. Note that this conclusion does not mean replacing the discretion of the
Attorney General with the discretion of the court. This conclusion does not mean invalidating a
"wrong" decision of the Attorney General - that is, one in which he chooses an undesirable but
lawful decision. This conclusion means only that all governmental actors are equal in the eyes of
the law. n486

The Court has acted in accordance with this principle. We have invalidated the Attorney
General's exercise of discretion when he declined, for lack of public interest, to indict bankers in
charge of several of Israel's banks. According to the findings of a State Commission of Inquiry -
findings that the Attorney General accepted - these bankers acted contrary to the law, caused
serious damage to many investors, and caused serious pecuniary loss to the state. n487 In a
similar vein, we held that the Attorney General exercised his discretion unlawfully [*143] when
he decided not to file a disciplinary claim against the Chief Police Commissioner who unlawfully
received gifts of small monetary value, not for acts related to his position, but from persons who
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came into contact with him as a result of his position as a policeman. n488 In a much greater
number of cases, though, we dismissed petitions against the Attorney General after holding that
he had acted reasonably. n489

In these rulings, we determined a proper legal regime for the behavior of the Attorney General.
The head of the public prosecution service has significant power. Power without responsibility
becomes arbitrariness. We prevented this arbitrariness. By doing so we also protected the office
of the Attorney General against all those who wished to reduce its powers. One of the defenses
against critics of these powers is that they are not absolute because they are subject to judicial
review. It is no surprise that Israel has had no Watergate, since an Attorney General who
participates in illegal activity would very quickly have to explain his actions and justify his
decisions before the Supreme Court. Every Attorney General, including myself during my tenure
in that position, knows this, and it helps him protect the constitution and democracy.

3. Judicial Interpretation and Executive Interpretation. - Since the Chevron n490 decision, United
States case law has provided that when certain conditions exist, such as when the intention of the
legislature regarding the jurisdiction of the executive is unclear and its language is ambiguous,
the court must defer to the executive's interpretation, provided that this interpretation is
reasonable. n491 | accept that, in interpreting a statute dealing with the powers of a government
authority that has expertise in a field pertaining to the statute, some weight should be attached to
this authority's understanding of the statute. This weight increases as the statute becomes more
technical or professional. I do not, however, accept that the judiciary should defer to the
executive's interpretation simply because this interpretation is reasonable. In my view, the
constitutional role of interpreting every legal text - whether it is the constitution itself or a statute
- belongs to the Court: "The question that the court must ask itself is not whether the executive's
interpretation is reasonable. The question that the court must ask itself is what is the correct
interpretation of the state power.” n492 The responsibility of the judge, within the framework
[*144] of the separation of powers, is to give the proper interpretation to the constitution and
statutes. The judge cannot escape this responsibility.

Interpreting a statute is different from implementing or executing it. A court's interpretation of a
statute gives it a meaning that establishes the scope of executive authority. In implementing a
statute, the executive branch uses this authority. Using interpretation to determine the scope of
authority is the job of the court. There is no deference here. In contrast, when there is more than
one way to implement a statute, the executive branch has the constitutional authority to choose
how to implement it. A judge must defer to the choices made by the executive authority. The
court will not interfere with a lawful and reasonable implementation by the executive, even if it
would not have implemented the statute in the same way. For this very reason, though, the court
must intervene in a lawful and reasonable interpretation by the executive if the court's own
interpretation differs. The "professional™ implementer of the statute is the executive; the
"professional” interpreter of the statute is the judiciary. In the constitutional structure of a
democratic state, the responsibility for interpreting statutes lies with the judiciary, and it must
ensure that its interpretation - and not merely a reasonable interpretation of the executive - be
given to the statute: "A court will not be allowed to abandon its duty - and its authority - in favor
of the statutory interpretation of experts or the competent public body. The court is the "expert' in
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statutory interpretation ... ." n493 | expressed this idea in one of my opinions:

When a judge faces two lawful interpretive solutions, he need not suppress his view of the proper
interpretation because of the public authority. The court must form its own opinion regarding
which of the lawful interpretations is proper. In doing so, it must take into consideration all the
circumstances of the matter. One of the “circumstances" in this regard is the viewpoint of the
public authority with regard to the proper interpretation. This approach is vital to an orderly
regime. It does not ignore the professionalism and responsibility of the other branch. At the same
time, it does not ignore the professionalism and responsibility of the judiciary. Indeed, the court's
interpretation of any given statute integrates, in this way, into the court's interpretation of the
entire body of legislation. A statute does not stand alone. Nor is it interpreted only by the public
authority that implements it. All of the statutes constitute one system, in which they mesh
together in legislative harmony. When one interprets one statute, one interprets all statutes. The
overall responsibility for uniting the systems lies with the court, and within the court system, the
responsibility [*145] is with the Supreme Court. The Supreme Court may not escape this
responsibility. n494

This approach is also accepted by the courts of other nations, including those of the United
Kingdom n495 and Canada. n496

4. Zone of Reasonableness. - Although the court should not defer to the reasonable interpretation
of the executive if the court's own interpretation differs, the court must defer to the executive's
implementation of a statute as long as the means of implementation falls within a range or ""zone"
of reasonableness. The court must refrain from imposing its own preferences regarding
implementation onto the society in which it operates.

The key test here is reasonableness. Put simply, the executive must act reasonably, for an
unreasonable act is an unlawful act. In many cases, the test of reasonableness allows for only one
possibility, which the executive must choose. Sometimes, however, the reasonableness test
allows for several possibilities, thereby creating a "zone of reasonableness.” The executive has
freedom of choice within this range. The principle of separation of powers requires the
executive, rather than the judiciary, to choose one possibility within this zone. But the principle
of separation of powers requires the court, rather than the executive, to determine the limits of
the zone of reasonableness.

The zone of reasonableness sets the boundaries for determining the scope of judicial review of
the executive's implementation. Nonetheless, the concept of reasonableness is notoriously vague.
Most people use the term in a circular manner without giving it any real content. The only way to
further the discussion about the substance of reasonableness is to recognize that reasonableness
is neither a physical nor a metaphysical concept, but a normative one. Reasonableness means that
one identifies the relevant considerations and then balances them according to their weight. n497
Indeed, reasonableness is an evaluative process, not a descriptive process. It is not a concept that
is defined by deductive logic. It is not merely rationality. A decision is reasonable if it was made
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by weighing the necessary considerations, including fundamental [*146] values in general and
human rights in particular. n498 Nothing is reasonable "in itself." n499

When | engage in judicial review of executive activity, the criterion of reasonableness and the
""zone of reasonableness" play a central role. These factors are particularly important when the
relevant balance is between the needs of the public and the rights of the individual n500 or in
matters dealing with government ethics and proper administration. For example, our Court used
the principle of reasonableness to hold that a minister and deputy minister indicted for serious
offenses were obliged to resign; n501 indeed, it would have been unreasonable not to dismiss
them. Similarly, we held that a person with a significant criminal past cannot be appointed as
director-general of a government ministry. n502 The principle of reasonableness has also guided
us in deciding to review the legality of the Attorney General's use of prosecutorial discretion
n503 in holding that the army should not promote officers who had committed sexual harassment
n504 and in restricting a transitional or "lame duck” government's scope of power to negotiate a
peace agreement. n505

This last ruling was met with criticism in Israel. n506 Those same individuals who supported the
use of the reasonableness test in the context of human rights strongly criticized its use in the
government ethics context. | understand this criticism, but I disagree. It is appropriate to use the
reasonableness test in reviewing executive actions, including issues of government ethics.
Naturally, in countries where there is self-restraint in government, there may be no need to
develop the principle of reasonableness in government ethics. But in countries where this self-
restraint is lacking - and the concept of "it is not done" is insufficiently developed - it is proper to
extend the principle of reasonableness to all government actions. I do not see any possibility of
restricting reasonableness to one field. If the principle of reasonableness should be applied in
protecting the freedom of the individual, it should also be applied to other kinds of protections
involving government activity. Consistent application of this principle can strengthen public
[*147] confidence in the government, which is fundamental to government's operation.

I should reemphasize that the reasonableness test requires the evaluator not to consider how he
himself would act in the role of the civil servant but how the “reasonable civil servant" would
act. Acting as the reasonable civil servant, | do not impose my subjective perspective on the
government but instead recognize that there can be multiple reasonable ways to achieve a given
goal. As with all of my judicial activity, when applying the reasonableness test, | give weight to
the various considerations and balance them.

In recent years, the concept of proportionality has developed along with the concept of
reasonableness. Proportionality first spread in Continental law, and then entered the common-
law systems. Proportionality first impacted constitutional law through holdings that a law
limiting a constitutional human right must be proportional; n507 it then spread into
administrative law. n508 The path is open for it to penetrate other fields of law.

To determine proportionality, a judge employs three cumulative sub-tests: n509 First, an action
is proportionate if it is appropriate for achieving the goal. The means must fit the goal. The
means must be appropriate for achieving the goal. The means must lead, rationally, to the
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realization of the goal. Thus, for example, a statute establishing a presumption that anyone
possessing illegal narcotics is a drug dealer is disproportionate, because there is no rational
connection between possessing a small amount of a "recreational” drug and dealing drugs. n510
Second, an action is proportionate if there are no other means appropriate for achieving the goal
that would undermine the principles that we want to protect (such as human rights) to a lesser
degree. Thus, for example, some consider the death penalty disproportionate because life
imprisonment, a less extreme action with respect to human rights, can also achieve the purposes
of punishment. n511 Third, [*148] an act is disproportionate if the harm to a protected value is
too drastic in relation to the benefit of achieving the goal. Suppose, for example, a foreign
worker commits a minor offense. Proportionality demands that the government not deport this
worker because he would be separated from his wife who lives in that country and from his
children who were born there. n512 Therefore, like its partner the reasonableness test,
proportionality serves as a powerful tool for a judge to realize his role in a democracy.

VI. The Supreme Court and the Problem of Terrorism
A. Terrorism and Democracy

Terrorism plagues many countries. The United States realized its devastating power on
September 11, 2001. Other countries, such as Israel, have suffered from terrorism for a long
time. n513 While terrorism poses difficult questions for every country, it poses especially
challenging questions for democratic countries, because not every effective means is a legal
means. | discussed this in one case, in which our Court held that violent interrogation of a
suspected terrorist is not lawful, even if doing so may save human life by preventing impending
terrorist acts:

We are aware that this decision does not make it easier to deal with that reality. This is the fate of
democracy, as not all means are acceptable to it, and not all methods employed by its enemies
are open to it. Sometimes, a democracy must fight with one hand tied behind its back.
Nonetheless, it has the upper hand. Preserving the rule of law and recognition of individual
liberties constitute an important component of its understanding of security. At the end of the
day, they strengthen its spirit and strength and allow it to overcome its difficulties. n514

Terrorism creates much tension between the essential components of democracy. One pillar of
democracy - the rule of the people through its elected representatives - may encourage taking all
steps effective in fighting terrorism, even if they are harmful to human rights. The other pillar of
democracy - human rights - may encourage protecting the rights of every individual, including
the terrorists, even at the cost of undermining the fight against terrorism. Struggling with this
tension is primarily the task of the legislature and the executive, which are accountable to the
people. But true democratic accountability cannot be satisfied by the judgment of the people
alone. [*149] The legislature must also justify its decisions to judges, who are responsible for
protecting the principles of democracy.

We, the judges in modern democracies, are responsible for protecting democracy both from
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terrorism and from the means the state wants to use to fight terrorism. Of course, matters of daily
life constantly test judges' ability to protect democracy, but judges meet their supreme test in
situations of war and terrorism. The protection of every individual's human rights is a much more
formidable duty in times of war and terrorism than in times of peace and security. If we fail in
our role in times of war and terrorism, we will be unable to fulfill our role in times of peace and
security. It is a myth to think that we can maintain a sharp distinction between the status of
human rights during a period of war and the status of human rights during a period of peace. It is
self-deception to believe that a judicial ruling will be valid only during wartime and that things
will change in peacetime. The line between war and peace is thin - what one person calls peace,
another calls war. In any case, it is impossible to maintain this distinction over the long term.
Since its founding, Israel has faced a security threat. As a Justice of the Israeli Supreme Court,
how should | view my role in protecting human rights given this situation? I must take human
rights seriously during times of both peace and conflict. I must not make do with the mistaken
belief that, at the end of the conflict, I can turn back the clock.

Furthermore, a mistake by the judiciary in times of war and terrorism is worse than a mistake of
the legislature and the executive in times of war and terrorism. The reason is that the judiciary's
mistakes will remain with the democracy when the threat of terrorism passes, and will be
entrenched in the case law of the court as a magnet for the development of new and problematic
laws. This is not so with a mistake of the other branches, which can be erased through legislation
or executive action and usually forgotten. In his dissent in Korematsu v. United States, n515
Justice Jackson expressed this distinction well:

[A] judicial construction of the due process clause that will sustain this order is a far more subtle
blow to liberty ... . A military order, however unconstitutional, is not apt to last longer than the
military emergency... . But once a judicial opinion rationalizes such an order to show that it
conforms to the Constitution, or rather rationalizes the Constitution to show that the Constitution
sanctions such an order, the Court for all time has validated the principle of racial discrimination
in criminal procedure and of transplanting American citizens. The principle then lies about like a
loaded weapon ready for the hand of any authority that can bring forward a plausible claim of an
urgent need... . A military commander may overstep the bounds of constitutionality, and it is an
incident. But if we review [*150] and approve, that passing incident becomes the doctrine of
the Constitution. There it has a generative power of its own, and all that it creates will be in its
own image. n516

Indeed, we judges must act coherently and consistently. A wrong decision in a time of war and
terrorism plots a point that will cause the judicial graph to deviate after the crisis passes. This is
not the case with the other branches of state, whose actions during a time of war and terrorism
may amount to an episode that does not affect decisions made during times of peace and
security.

Moreover, democracy ensures us, as judges, independence and impartiality. Because of our
unaccountability, it strengthens us against the fluctuations of public opinion. The real test of this
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independence and impartiality comes in situations of war and terrorism. The significance of our
unaccountability becomes clear in these situations, when public opinion is more likely to be
unanimous. Precisely in these times, we judges must hold fast to fundamental principles and
values; we must embrace our supreme responsibility to protect democracy and the constitution.
Lord Atkins's remarks on the subject of administrative detention during World War Il aptly
describe these duties of a judge. In a minority opinion in November 1941, he wrote:

In England amidst the clash of arms the laws are not silent. They may be changed, but they speak
the same language in war as in peace. It has always been one of the pillars of freedom, one of the
principles of liberty for which ... we are now fighting, that the judges ... stand between the
subject and any attempted encroachments on his liberty by the executive, alert to see that any
coercive action is justified in law. n517

Admittedly, the struggle against terrorism turns our democracy into a "defensive democracy" or
a "fighting democracy.” Nonetheless, this defense and this fight must not deprive our regime of
its democratic character. Defensive democracy: yes; uncontrolled democracy: no. The judges in
the highest court of the modern democracy must act in this spirit. We have tried to do so in
Israel, and I will now discuss several fundamental views that have guided us in these efforts.

B. In Battle, the Laws Are Not Silent

There is a well-known saying that when the cannons speak, the Muses are silent. Cicero
expressed a similar idea when he said that "silent enim leges inter arma” (in battle, indeed, the
laws are silent). n518 These statements are regrettable; | hope they do not reflect our
democracies today. n519 [*151] | know they do not reflect the way things should be. Every
battle a country wages - against terrorism or any other enemy - is done according to rules and
laws. There is always law - domestic or international - according to which the state must act.
And the law needs Muses, never more urgently than when the cannons speak. We need laws
most in times of war. As Harold Koh said, referring to the September 11, 2001 attacks:

In the days since, | have been struck by how many Americans - and how many lawyers - seem to
have concluded that, somehow, the destruction of four planes and three buildings has taken us
back to a state of nature in which there are no laws or rules. In fact, over the years, we have
developed an elaborate system of domestic and international laws, institutions, regimes, and
decision-making procedures precisely so that they will be consulted and obeyed, not ignored, at a
time like this. n520

During the Gulf War, Iraq fired missiles at Israel. Israel feared chemical and biological warfare
as well, so the government distributed gas masks. A suit was brought against the military
commander, arguing that he distributed gas masks unequally in the West Bank. We accepted the
petitioner's argument. In my opinion, | wrote:
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When the cannons speak, the Muses are silent. But even when the cannons speak, the military

commander must uphold the law. The power of society to stand up against its enemies is based
on its recognition that it is fighting for values that deserve protection. The rule of law is one of
these values. n521

This opinion sparked criticism; some argued that the Supreme Court had improperly interfered
with in Israel's struggle against Irag. | believe that this criticism is unjustified. We did not
intervene in military considerations, for which the expertise and responsibility lie with the
executive. Rather, we intervened in considerations of equality, for which the expertise and
responsibility rest with the judiciary. Indeed, the struggle against terrorism is not conducted
outside the law, but within the law, using tools that the law makes available to a democratic state.
Terrorism does not justify the neglect of accepted legal norms. This is how we distinguish
ourselves from the terrorists themselves. They act against the law, by violating and trampling it,
while in its war against terrorism, a democratic state acts within the framework of the law and
according to the law. Justice Haim Cohen expressed this idea well more than twenty years ago,
when he said:

What distinguishes the war of the State from the war of its enemies is that the State fights while
upholding the law, whereas its enemies fight while [*152] violating the law. The moral strength
and objective justness of the Government's war depend entirely on upholding the laws of the
State: by conceding this strength and this justness, the Government serves the purposes of the
enemy. Moral weapons are no less important than any other weapon, and perhaps more
important. There is no weapon more moral than the rule of law. Everyone who ought to know
should be aware that the rule of law in Israel will never succumb to the state's enemies. n522

Indeed, the war against terrorism is the war of a law-abiding nation and its law-abiding citizens
against lawbreakers. It is, therefore, not merely a war of the state against its enemies; it is also a
war of the Law against its enemies. My recent opinion in the case involving the alleged food
shortage among the besieged Palestinians in the Church of the Nativity in Bethlehem addressed
this role of the rule of law as a primary actor in matters of terrorism. We considered the petition
and applied the relevant rules of international law. In doing so, | said:

Israel is in a difficult war against rampant terrorism. It is acting on the basis of its right to self-
defense ... . This armed conflict is not undertaken in a normative vacuum. It is undertaken
according to the rules of international law, which establish the principles and rules for armed
conflicts. The saying that "when the cannons speak, the Muses are silent™ is incorrect... . The
reason underlying this approach is not merely pragmatic, the result of political and normative
reality. The reason underlying this approach is much deeper. It is an expression of the difference
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between a democratic State fighting for its survival and the battle of terrorists rising up against it.
The State is fighting for the law and for the law's protection. The terrorists are fighting against
and in defiance of the law. The armed conflict against terrorism is an armed conflict of the law
against those who seek to destroy it... . But in additon, the State of Israel is a State whose values
are Jewish and democratic. Here we have established a State that preserves law, that achieves its
national goals and the vision of generations, and that does so while recognizing and realizing
human rights in general and human dignity in particular. Between these two there are harmony
and accord, not conflict and estrangement. n523

Therefore, as Justice Michael Cheshin has written: "We will not falter in our efforts for the rule
of law. We have sworn by our oath to dispense justice, to be the servant of the law, and we will
be faithful to our oath and to ourselves. Even when the trumpets of war sound, the rule of law
will make its voice heard." n524

Discussing democracy's war on terrorism, Justice Kirby has rightly pointed out that it must be
waged while "keeping proportion. Adhering to the ways of democracy. Upholding
constitutionalism and the [*153] rule of law. Defending, even under assault, and even for the
feared and hated, the legal rights of suspects.” n525

C. The Balance Between National Security and Freedom of the Individual

Democratic nations should conduct the struggle against terrorism with a proper balance between
two conflicting values and principles. On one hand, we must consider the values and principles
relating to the security of the state and its citizens. Human rights are not a stage for national
destruction; they cannot justify undermining national security in every case and in all
circumstances. Similarly, a constitution is not a prescription for national suicide. n526 But on the
other hand, we must consider the values and principles relating to human dignity and freedom.
National security cannot justify undermining human rights in every case and under all
circumstances. National security does not grant an unlimited license to harm the individual.

Democratic nations must find a balance between these conflicting values and principles. Neither
side can rule alone. In a case that dealt with the legality of administrative detention, | said:

There is no avoiding - in a democracy aspiring to freedom and security - a balance between
freedom and dignity on the one hand, and security on the other. Human rights must not become a
tool for denying security to the public and the State. A balance is required - a sensitive and
difficult balance - between the freedom and dignity of the individual, and national security and
public security. n527

This synthesis between national security and individual freedom reflects the rich and fertile
character of the principle of rule of law in particular, and of democracy in general. It is within the
framework of this approach that the courts in Israel have made their decisions concerning the
state's armed conflict against the terrorism that plagues it. Our Supreme Court - which in Israel
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serves as the court of first instance for complaints against the executive branch - opens its doors
to anyone with a complaint about the activities of a public authority. Even if the terrorist
activities occur outside Israel or the terrorists are being detained outside Israel, we recognize our
authority to hear the issue. We have not used the Act of State doctrine or non-justiciability under
these circumstances. We consider these issues on their merits. Nor do we require injury in fact as
a standing requirement; we recognize the standing of anyone to challenge the act. In the context
of terrorism, the Israeli Supreme Court has ruled on petitions concerning [*154] the power of
the state to arrest suspected terrorists and the conditions of their confinement. It has ruled on
petitions concerning the rights of suspected terrorists to legal representation and the means by
which they may be interrogated. These hearings sometimes take place just hours after the alleged
incident about which the suspected terrorist complains. When necessary, the Court issues a
preliminary injunction preventing the state from continuing the interrogation until the Court can
determine that it is being conducted legally. In one case, the state sought to deport 400 suspected
terrorists to Lebanon. Human rights organizations petitioned us. | was the Justice on call at the
time. Late that night, I issued an interim order enjoining the deportation. At the time, the
deportees were in automobiles en route to Lebanon. The order immediately halted the
deportation. Only after a hearing held in our Court throughout the night that included
comprehensive argumentation, including testimony by the Army's Chief of Staff, did we
invalidate the deportation order. n528 We ruled that the state breached its obligation to grant the
deportees the right to a hearing before deporting them, and we ordered a post factum right to a
hearing.

In all these decisions - and there have been hundreds of this kind - we have recognized the power
of the state to protect its security and the security of its citizens on the one hand; on the other
hand, we have emphasized that the rights of every individual must be preserved, including the
rights of the individual suspected of being a terrorist. The balancing point between the
conflicting values and principles is not constant, but rather differs from case to case and from
issue to issue. The damage to national security caused by a given terrorist act and the nation's
response to that act affect the way the freedom and dignity of the individual are protected. Thus,
for example, when the response to terrorism was the destruction of the terrorists' homes, we
discussed the need to act proportionately. We concluded that only when human life has been lost
IS it permissible to destroy the buildings where the terrorists lived, and even then the goal of the
destruction may not be collective punishment (which is forbidden in an area under military
occupation). n529 Such destruction may be used only for preventive purposes, and even then the
owner of the building to be destroyed has a right to a prior hearing unless such a hearing would
interfere with current military activity. n530 Obviously, there is no right to a [*155] hearing in
the middle of a military operation. But when the time and place permit - and there is no danger of
interference with security forces that are fighting terrorism - this right should be honored as
much as possible. n531

When it was necessary to use administrative detention against terrorists, we interpreted the
relevant legislation to determine that the purpose of administrative detention laws is twofold:
"On one hand, protecting national security; on the other hand, protecting the dignity and freedom
of every person." n532 We added that "protection of national security is a social interest that
every State strives to satisfy. Within this framework, democratic freedom-loving countries
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recognize the "institution' of administrative detention.” n533 We also concluded that "defending
and protecting ... freedom and dignity extend even to the freedom and dignity of someone whom
the state wishes to confine in administrative detention.” n534 Against this background, we held:

It is possible to allow - in a democratic state that aspires to freedom and security - the
administrative detention of a person who is regarded personally as a danger to national security.
But this possibility should not be extended to the detention of a person who is not regarded
personally as any danger to national security, and who is merely a "bargaining chip.” n535

The war against terrorism also requires the interrogation of terrorists, which must be conducted
according to the ordinary rules of interrogation. Physical force must not be used in these
interrogations; specifically, the persons being interrogated must not be tortured. n536

Any balance that is struck between security and freedom will impose certain limitations on both.
A proper balance will not be achieved when human rights are fully protected, as if there were no
terrorism. Similarly, a proper balance will not be achieved when national security is afforded full
protection, as if there were no human rights. The balance and compromise are the price of
democracy. Only a strong, safe, and stable democracy may afford and protect human rights, and
only a democracy built on the foundations of human rights can have security. It follows that the
balance between security and freedom does not reflect the lack of a clear position. On the
contrary, the proper balance is the result of a clear position that recognizes both the need for
security and the need for human rights. | discussed this in a difficult case addressing whether the
state may forcibly relocate residents of an occupied territory who pose a threat to state security:
[*156] "A delicate and sensitive balance is necessary. That is the price of democracy. It is
expensive but worthwhile. It strengthens the state. It gives it a reason to its fight." n537

When a court rules on the balance between security and freedom during times of terrorist threats,
it often encounters complaints from all sides. The supporters of human rights argue that the court
gives too much protection to security and too little to human rights. The supporters of security
argue the converse. Frequently, those making these arguments only read the judicial conclusions
without considering the judicial reasoning that seeks to reach a proper balance among the
conflicting values and principles. None of this should intimidate the judge; he must rule
according to his best understanding and conscience. n538

D. The Scope of Judicial Intervention

Judicial review of the war against terrorism by its nature raises questions regarding the timing
and scope of judicial intervention. There is no theoretical difference between applying judicial
review before or after the war on terrorism. In practice, however, as Chief Justice Rehnquist has
correctly noted, the timing of judicial intervention affects its content. As he stated, "courts are
more prone to uphold wartime claims of civil liberties after the war is over.” n539 In light of this
recognition, Chief Justice Rehnquist goes on to ask whether it would be better to abstain from
judicial adjudication during warfare. n540 The answer, from my point of view - and, | am sure,
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that of Chief Justice Rehnquist - is clear: | will adjudicate a question when it is presented to me. |
will not defer it until the war on terror is over, because the fate of a human being may hang in the
balance. The protection of human rights would be bankrupt if, during armed conflict, courts -
consciously or unconsciously - decided to review the executive branch's behavior only after the
period of emergency has ended. Furthermore, the decision should not rest on issuing general
declarations about the balance of human rights and the need for security. Rather, the judicial
ruling must impart guidance and direction in the specific case before it. As Justice Brennan
correctly noted: "abstract principles announcing the applicability of civil liberties during times of
war and crisis are ineffectual when a war or other crisis comes along unless the principles are
fleshed out by a detailed jurisprudence explaining [*157] how those civil liberties will be
sustained against particularized national security concerns." n541

From a judicial review perspective, the situation in Israel is unique. Petitions from suspected
terrorists reach the Supreme Court - which has exclusive jurisdiction over such matters - in real
time. The judicial adjudication may take place not only during combat, but also often while the
events being reviewed are still taking place. For example, the question whether the General
Security Service may use extraordinary methods of interrogation (including what has been
classified as torture) did not come before us in the context of a criminal case in which we had to
rule, ex post, on the admissibility of a suspected terrorist's confession. n542 Rather, the question
arose at the beginning of his interrogation. The suspect's lawyer came before us at the start of the
interrogation and claimed, on the basis of past experience, that the General Security Service
would torture his client. When we summoned the state's representative hours later, he confirmed
the lawyer's allegation but nonetheless argued that the interrogation was legal. We had to make a
decision in real time. How must we, as Supreme Court justices in a democracy, approach such an
issue?

I believe that the court should not adopt a position on the efficient security measures for fighting
against terrorism: "this court will not take any stance on the manner of conducting the combat."
n543 For example, in a petition filed by citizens who were in the precincts of the Church of the
Nativity when it was besieged by the Army - a petition that was filed while negotiations were
being held between the Government of Israel and the Palestinian Authority regarding a solution
to the problem - I wrote that "this court is not conducting the negotiations and is not taking part
in them. The national responsibility in this affair lies with the executive and those acting on its
behalf." n544 Indeed, the efficiency of security measures is within the power of the other
branches of government. As long as these branches are acting within the framework of the “zone
of reasonableness,” n545 there is no basis for judicial intervention. Often the executive will
argue that "security considerations" led to a government action and request that the court be
satisfied with this argument. Such a request should not be granted. "Security considerations™ are
not magic words. The court must insist on learning the specific security considerations that
prompted the government's actions. The court must also be persuaded that these considerations
actually motivated the government's [*158] actions and were not merely pretextual. Finally, the
court must be convinced that the security measures adopted were the available measures least
damaging to human rights. Indeed, in several of the many security measure cases that the
Supreme Court has heard, senior army commanders and heads of the security services testified.
Only if we were convinced, in the total balance, that the security consideration was the dominant
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one, and that the security measure was proportionate to the terrorist act, did we dismiss the
challenge against the action. n546 We should be neither na<um i>ve nor cynical. We should
analyze objectively the evidence before us. In a case dealing with review, under the Geneva
Convention, of the state's decision to assign the residence of Arabs from the West Bank to the
Gaza Strip, | noted that:

In exercising judicial review ... we do not make ourselves into security experts. We do not
replace the military commander's security considerations with our own. We take no position on
the way security issues are handled. Our job is to maintain boundaries, and to guarantee the
existence of conditions that restrict the military commander's discretion ... because of the
important security aspects in which the commander's decision is grounded. We do not, however,
replace the commander's discretion with our own. We insist upon the legality of the military
commander's exercise of discretion and that it fall into the range of reasonableness, determined
by the relevant legal norms applicable to the issue. n547

Is it proper for judges to review the legality of the war on terrorism? Many, on both extremes of
the political spectrum, argue that the courts should not become involved in these matters. On one
side, critics argue that judicial review undermines security; on the other side, critics argue that
judicial review gives undeserved legitimacy to government actions against terrorism. Both
arguments are unacceptable. Judicial review of the legality of the war on terrorism may make
this war harder in the short term, but it also fortifies and strengthens the people in the long term.
The rule of law is a central element in national security. As | wrote in the case of the pretrial
pardon given to the heads of the General Security Service:

There is no security without law. The rule of law is a component of national security. Security
requires us to find proper tools for interrogation. Otherwise, the General Security Service will be
unable to fulfill its mission. The strength of the Service lies in the public's confidence in it. Its
[*159] strength lies in the court's confidence in it. If security considerations tip the scales,
neither the public nor the court will have confidence in the Security Service and the lawfulness
of its interrogations. Without this confidence, the branches of the state cannot function. This is
true of public confidence in the courts, and it true of public confidence in the other branches of
state. n548

I concluded my opinion in that case with the following historical analogy:

It is said that there was a dispute between King James | and Justice Coke. The question was
whether the king could take matters in the province of the judiciary into his own hands and
decide them himself. At first, Justice Coke tried to persuade the king that judging required
expertise that the king did not have. The king was not convinced. Then Justice Coke rose and
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said: "Quod rex non debet sub homine, sed sub deo et lege.”" The king is not subject to man, but
subject to God and the law. Let it be so. n549

The security considerations entertained by the branches of the state are subject to "God and the
law." In the final analysis, this subservience strengthens democracy. It makes the struggle against
terrorism worthwhile. To the extent that the legitimacy of the court means that the acts of the
state are lawful, the court fulfills an important role. Public confidence in the branches of the state
is vital for democracy. Both when the state wins and when it loses, the rule of law and
democracy benefit. The main effect of the judicial decision occurs not in the individual instance
that comes before it but by determining the general norms according to which governmental
authorities act and establishing the deterrent effect that these norms will have. The test of the rule
of law arises not merely in the few cases brought before the court, but also in the many potential
cases that are not brought before it, since governmental authorities are aware of the court's
rulings and act accordingly. The argument that judicial review necessarily validates the
governmental action does not take into account the nature of judicial review. In hearing a case,
the court does not examine the wisdom of the war against terrorism, but only the legality of the
acts taken in furtherance of the war. The court does not ask itself if it would have adopted the
same security measures if it were responsible for security. Instead, the court asks if a reasonable
person responsible for security would be prudent to adopt the security measures that were
adopted. Thus, the court does not express agreement or disagreement with the means adopted,
but rather fulfills its role of reviewing the constitutionality and legality of the executive acts.

Naturally, one must not go from one extreme to the other. One must recognize that the court will
not solve the problem of terrorism. [*160] It is a problem to be addressed by the other branches
of government. The court's role is to ensure the constitutionality and legality of the fight against
terrorism. It must ensure that the war against terrorism is conducted within the framework of the
law. This is the court's contribution to democracy's struggle to survive. In my opinion, it is an
important contribution, one that aptly reflects the judicial role in a democracy. Realizing this rule
during a fight against terrorism is difficult. We cannot and would not want to escape from this
difficulty, as | noted in one case:

The decision has been laid before us, and we must stand by it. We are obligated to preserve the
legality of the regime even in difficult decisions. Even when the artillery booms and the Muses
are silent, law exists and acts and decides what is permitted and what is forbidden, what is legal
and what is illegal. And when law exists, courts also exist to adjudicate what is permitted and
what is forbidden, what is legal and what is illegal. Some of the public will applaud our decision;
others will oppose it. Perhaps neither side will have read our reasoning. We have done our part,
however. That is our role and our obligations as judges. n550

VII. What of the Future?
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What does the future hold for the role of a supreme court in a democracy? It is, of course,
impossible to foretell the future. But we can make several suppositions. Will the pendulum of
history return us to the status and role of supreme courts before the human rights revolution? Can
we expect a counterrevolution? Personally, | do not foresee such a drastic change in the
perception of the nature of constitutional democracy and the status of human rights in a
democracy. If we deal with the phenomenon of terrorism properly, even it will not be able to
undermine the proper perceptions of human rights and the judicial role. It is possible to contend
with terrorism within the framework of constitutional democracy. Terrorism will have triumphed
if it alters the nature of constitutional democracy in the direction of undermining human rights.

I hope that in the future we will have a better understanding of the tools with which the court
fulfills its role. Jurisprudence and case law must provide the courts with an acceptable doctrine
for the interpretation of constitutions and statutes. It is a badge of shame for us all that such a
doctrine has not yet been established. I also hope that jurisprudence will provide us with a better
understanding of the tool of "balancing” and aid us in determining the "weight" of competing
values. [*161] | am convinced that with globalization, comparative law will play an
increasingly prominent role. n551

Will we develop new tools for the court to fulfill its role? | hope that the answer will be yes. The
concept of reasonableness has furthered the ability of the courts to ensure the freedom of the
individual and the integrity of the government. Proportionality has now joined reasonableness.
Presumably, new concepts will join these two in the future and perhaps even replace them.

What does the future hold for the relationship among the branches of the state? | assume that the
criticisms of unaccountability will continue. Since these arguments will not succeed in
weakening the judicial commitment to realizing its role, they are likely to be directed toward the
method of choosing judges. The pressure to politicize supreme court appointments in
democracies is likely to increase. n552 | hope that the various democracies will stand up to this
pressure, and take affirmative measures to reduce the politicization of the appointment of judges
where it exists. | am critical of the system in a number of U.S. states where judges are chosen
through general elections. | am also critical of the high political profile of appointing federal
judges. As for Israel, | am satisfied with its system of the appointment of judges, under which the
duty to appoint judges is entrusted to a constitutional body of which most members reflect
nonpolitical considerations. n553

We must distance ourselves from the erroneous view that regards judges as the representatives of
the people and as accountable to the people much like the legislature is. Judges are not the
representatives of the people, and it would be a tragedy if they became so. The principle of
representation that applies to the legislature (and directly or indirectly to the executive) does not
apply to the judiciary. It is sufficient that the judiciary reflects the different values that are
accepted in [*162] society, and it should have an accountability that reflects its independence
and its special role in a democracy.

One development that is particularly difficult to predict relates to international jurisdiction. In
various fields - human rights, in particular - the state is losing its judicial exclusivity as
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international courts grow and strengthen. This phenomenon should weaken arguments accusing
national judges of unaccountability since the international judge is even less accountable. This
interplay between national and international courts can also affect the scope of institutional non-
justiciability. What point is there in recognizing institutional non-justiciability at the national
level if it is clear that the international court (for example, the International Criminal Court
recently established at the Hague) n554 will recognize the institutional justiciability of the same
matter? Whatever the case, the growth of international tribunals will add a new dimension to the
role of the national judge.

I regard myself as a judge who is sensitive to his role in a democracy. | take seriously the tasks
imposed upon me - bridging the gap between law and society and protecting the constitution and
democracy. Despite frequent criticism (and it frequently descends to personal attacks and threats
of violence), | have continued on this path for many years. | hope that by doing so, | am serving
my legal system properly. Indeed, as judges in our countries' highest courts, we must continue on
our paths according to our consciences. We, as judges, have a North Star that guides us: the
fundamental values and principles of constitutional democracy. A heavy responsibility rests on
our shoulders. But even in hard times, we must remain true to ourselves. | discussed this duty in
an opinion considering whether extraordinary methods of interrogation may be used on a
terrorist in a "ticking bomb" situation:

Deciding these applications has been difficult for us. True, from the legal perspective, the road
before us is smooth. We are, however, part of Israeli society. We know its problems and we live
its history. We are not in an ivory tower. We live the life of this country. We are aware of the
harsh reality of terrorism in which we are, at times, immersed. The fear that our ruling will
prevent us from properly dealing with terrorists troubles us. But we are judges. We demand that
others act according to the law. This is also the demand that we make of ourselves. When we sit
at trial, we stand on trial. n555
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President and two judges chosen by their peers for three-year appointments. Thus, a professional,
not political, majority controls the committee. The political coalition in power is prevented from
controlling court appointments. A similar arrangement exists in South Africa. See S. Afr. Const.
ch. 8, 174(3).

n554. On the International Criminal Court, see generally The International Criminal Court: The
Making of the Rome Statute: Issues, Negotiations, Results (Roy S. Lee ed., 1999); Shabtai
Rosanne, The Perplexities of Modern International Law 210 (2002).

n555. H.C. 4054/95, Pub. Comm'n Against Torture in Isr. v. Gov't of Israel, 43(4) P.D. 817, 845.
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	FOREWORD: A JUDGE ON JUDGING: THE ROLE OF A SUPREME COURT IN
	NAME: Aharon Barak*
	President of the Supreme Court of Israel. This Foreword coul
	SUMMARY:
	... I am a judge - a judge in the highest court of my countr
	TEXT:
	[*19]
	I. Introduction
	I am not a philosopher. I am not a political scientist. I am
	I am opening the issue of the Harvard Law Review analyzing l
	The questions I wish to consider are not new. They are as ol
	First, democracy is celebrating its victories over Nazism an
	Second, in present times democracy faces the emergent threat
	Third, since the Second World War there has been a better un
	Finally, a survey of the de facto status of the judicial bra
	These questions do not arise in the "easy cases" n10 in whic
	One might try to dismiss my question with the philosophical 
	[*23]  I reject the contention that the judge merely states 
	When I refer to the "role" of the judge, I do not mean to su
	Different judges have varying answers to the question that I
	My purpose in this Foreword is to suggest answers to the que
	The Israeli legal system is a young system, albeit one with 
	My proposed judicial philosophy applies only to the supreme 
	While I focus mainly on supreme courts of legal systems that
	After this Introduction, in Part II of this Foreword, I will
	In Part III, I will discuss the preconditions for carrying o
	In Part IV, I will explore the means by which the court can 
	In Part V, I will discuss the reciprocal relationship betwee
	In Part VI, I will focus on terrorism, one of the most impor
	It goes without saying that the opinions expressed in this F
	In this Foreword, I cite many opinions that I have written -
	Finally, I must confess that, as I write this Foreword, I fe
	II. The Role of a Supreme Court
	The primary concern of the supreme court in a democracy is n
	A. Bridging the Gap Between Law and Society
	The law regulates relationships between people. It prescribe
	1. Change with Stability. - The need for change presents the
	Hence all thinking about law has struggled to reconcile the 
	Stability without change is degeneration. Change without sta
	2.Considerations of System. - The development of law, be it 
	Those responsible for creating and administering a body of l
	Indeed, a judge who develops the law does not perform an ind
	Likewise, we must ensure consistency. n43 In similar cases w
	Considerations of system must also recognize the fact that, 
	Beyond regard for systemwide concerns, a judge must consider
	3.Institutional Considerations. - In bridging the gap betwee
	Finally, the nature of the legal policy underlying existing 
	4. Considerations of the Perception of the Judicial Role. - 
	[*34]  In common law systems, bridging the gap between law a
	But can the judge be recognized as a junior partner in such 
	Regarding the judge merely as an agent is too narrow an appr
	B. Protecting the Constitution and Democracy
	1. The Struggle for Democracy. - The second role of the judg
	The struggle for the law is unceasing. The need to watch ove
	The protection of defensive democracy is, I believe, a prior
	Each branch of the government must protect the constitution 
	2. What Is Real Democracy? (a)Constitutionalism. - Everyone 
	To maintain real democracy - and to ensure a delicate balanc
	[*40]  The need for judicial review is less intense when one
	I am aware that this brief description of democracy is somew
	(b) Legislative Supremacy. - Democracy means the rule of the
	[*41]
	Once it is recognized that a representative democracy is con
	This approach is a proper one. It reflects the role of the j
	The rule of the people implies legislative supremacy. This c
	(c) Fundamental Principles. - I have emphasized that it is t
	All of these - principles, values and tenets - are prima fac
	My position is that every norm - whether expressed in a stat
	(d) Human Rights. - We live in an age of human rights. n97 A
	The essence of human rights lies in the existence within the
	We are experiencing a human rights revolution as a result of
	In Israel, as in Canada, the limitation formula applies acro
	A constitution is not a prescription for suicide, and civil 
	Similarly, human rights should not be sacrificed on the alta
	This is the constitutional dialectic. Human rights and the l
	Most central of all human rights is the right to dignity. n1
	When human dignity is expressly mentioned in a constitution,
	Implied by human dignity - but existing in its own right - i
	Equality is a fundamental value of every democratic society.
	Though this Foreword is not the proper forum for examining t
	C. Criticism and a Possible Response Thereto
	I am aware that my theory of the role of a supreme court jud
	1. The Role of the Judge as Creator of the Common Law. - Wit
	2.The Role of the Judge as Interpreter of the Constitution a
	Until now, my response to criticism regarding the interpreta
	3. The Role of the Judge and Judicial Review of the Constitu
	Democracy is a delicate balance between majority rule and th
	Indeed, in a constitutional democracy neither the legislatur
	The elected legislators are subject to the Constitution and 
	Third, the countermajoritarian argument does not give suffic
	We are still left with the non-accountability argument, whic
	Second, it is a myth that judges always give expression to t
	Democratic values and principles under the Charter demand th
	[*52]  It is the judge - who enjoys independence and does no
	Naturally, not everyone believes that judges act objectively
	It is possible that, in the final analysis, the question is 
	III. Preconditions for Realizing the Judicial Role
	What are the preconditions that must exist in a legal system
	[*54]
	A. Independence of the Judiciary
	An essential precondition for the protection of the constitu
	But the independence of the individual judge, while of centr
	B. Judicial Impartiality and Objectivity
	The judge must realize his or her role in a democracy impart
	It is not his own subjective values that the judge imposes o
	Judges with religious or secular outlooks on life ought not 
	This objectivity makes strenuous demands, requiring the judg
	This requirement for objectivity imposes a heavy burden on t
	The judge must be capable of looking at himself from the out
	The judge is a product of his times - living in, and shaped 
	The objectivity required of a judge is difficult to attain. 
	Moreover, the judge acts within the limits of a court. He or
	Having said that, when judges give expression to the fundame
	Furthermore, for some issues, the structure of the system gr
	Admittedly, there are some cases in which the judge has disc
	C. Public Confidence
	In my view, another essential condition for realizing the ju
	The precondition of "public confidence" runs the risk of bei
	If this view of the judicial role is adopted by judges, we c
	[*61]  First, the judge ought to be aware of his power and h
	Second, a judge must recognize his mistakes. Like all mortal
	This conclusion of mine conflicts with the conclusion that I
	I hope that if we admit our mistakes as judges, we will stre
	Third, in our writing and our thinking, judges must display 
	Fourth, judges should be honest. If they create new law, the
	IV. The Means of Realizing the Role
	In this Part, I wish to consider several devices through whi
	Use of the various legitimate tools - including the wording 
	Second, do we want minimalism in judging? There will certain
	Similarly, constitutional issues that have already been most
	A. Interpretation
	1. The Essence of Interpretation. - Interpretation, by which
	[*65]  Many aspire in vain to uncover what the legal meaning
	The key question is, what is the "proper" system of interpre
	The answer to this question is critical, for every individua
	I do not know the answer to this simple question. In any eve
	2. Purposive Interpretation. - Purposive interpretation is n
	Purposive interpretation is based, of course, on the concept
	Objective elements also influence purpose (the objective pur
	The critical question then becomes, how do we determine the 
	I will now briefly consider how purposive interpretation app
	3. Purposive Interpretation of a Constitution. - In interpre
	From among the range of semantic meanings of the constitutio
	A constitution is a unique legal document. It enshrines a sp
	The task of expounding a constitution is crucially different
	How does a constitution's unique character affect its interp
	The key question then becomes, what is the proper relationsh
	[*70]  We return, then, to the original question: what is th
	We current Justices read the Constitution in the only way th
	The same idea was advanced by Justice Michael Kirby of the H
	Various supreme courts have issued opinions in the same spir
	Even if it could be established that it was the unexpressed 
	Some argue that giving a modern meaning to the language of t
	The interpretation of the Constitution is a central issue in
	Regardless of the role that intentionalism may play in inter
	[*73]  A constitution is a text that shapes the character of
	These values are not the personal values of the judge. They 
	Purposive interpretation of the constitution is based on the
	4. Purposive Interpretation of Statutes. - Purposive interpr
	The subjective purpose reflects the actual intention of the 
	[*75]  Subjective purpose is not the only purpose relevant t
	The objective purpose of the statute means the interests, va
	The judge can learn the objective purpose of the statute fir
	[A] piece of legislation does not stand on its own. It const
	Moreover, a statute's social and historical background influ
	[*77]  Lastly, the fundamental principles of the democratic 
	As in the interpretation of a constitution, the key question
	First, in interpreting statutes, the judge must attach consi
	Second, in interpreting a statute, the judge should attach s
	So we return to the original question: what is the proper re
	Each generation lives under the law it inherits. Constant fo
	Purposive interpretation also distinguishes among various st
	It is also important to distinguish between a statute based 
	Another relevant distinction is between statutes enacted by 
	The legitimacy of that approach depends on a democratic theo
	Dyzenhaus notes that giving expression to legislative intent
	Finally, the content of the legislative arrangement may infl
	5. Purposive Interpretation and Judicial Discretion. - In bo
	What will the judge who is aware of all these responsibiliti
	6. Purposive Interpretation and New Textualism. - United Sta
	It is the law that governs, not the intent of the lawgiver..
	I disagree with new textualism's presumption that the true i
	Moreover, new textualism's refusal to take into account the 
	Worst of all, new textualism does not realize the judicial r
	Because new textualism is inconsistent with fundamental prin
	B. The Fundamental Principles of the System
	The fundamental principles of the legal system constitute bo
	Morality and its directives appear as a lake of pure water, 
	The common law is replete with fundamental principles. They 
	1. What Are Fundamental Principles? - Every legal system has
	These general principles include the principles of equality,
	This list is certainly not exhaustive. It is composed of thr
	2. The Sources of the Fundamental Principles. - Since there 
	3. New and Old Fundamental Principles. - Fundamental princip
	The conception and birth of these truths are the result of s
	Generally, values that are insufficiently developed and that
	As law embodies beliefs that have triumphed in the battle of
	At times judges may find certain values to be fundamental an
	Nevertheless, there are cases - and they must naturally be f
	The consensus within which judges usually ought to operate s
	Remaining in touch with these views requires a study of soci
	4. The Status and Weight of Fundamental Principles. - Fundam
	The legal status of fundamental principles is determined by 
	Fundamental principles reflect ideals. What makes them uniqu
	An important quality that characterizes principles - as disc
	How does the judge determine the "weights" of the various fu
	There are many values and principles of substantive democrac
	Tolerance is a central value on the public agenda. If every 
	Of course, tolerance has its limits. n270 But although it is
	Tolerance means respect for the personal opinions and feelin
	[*92]  The second principle of substantive democracy is good
	The principle of good faith determines the mode of behavior 
	The main application of the principle of good faith is in pr
	C. Balancing and Weighing
	From my judicial experience, I have learned that "balancing"
	[*95]  Naturally, acts of balancing and weighing are not sci
	1. Balancing Formulae. - The social status of a fundamental 
	A social principle (such as freedom of expression) does not 
	The "balancing formula" reflects this relative value. The nu
	2. Principled Balancing and Ad Hoc Balancing. - Balancing be
	3. Vertical Balancing and Horizontal Balancing. - In several
	Vertical balancing is different. The vertical balancing form
	D. Justiciability or "Political Questions"
	Another important tool that judges use to fulfill their role
	1. Normative Justiciability. - Normative justiciability aims
	Several rulings of the Supreme Court of Israel illustrate th
	Another case considered whether the Oslo Accords, signed by 
	In another petition, the Court assessed whether to prevent t
	In yet another case, the Israeli government held negotiation
	In a number of other judgments, the Supreme Court has consid
	In a petition considered recently, we were asked to rule whe
	My approach is that where there is a legal norm, there are a
	... .
	The question arises as to whether every executive or adminis
	2. Institutional Justiciability. - Whereas normative justici
	A dispute is not institutionally justiciable if the dispute 
	This aspect of non-justiciability was discussed by Justice B
	[A dispute is non-justiciable if there is] a textually demon
	This reasoning is unconvincing. Consider the first non-justi
	The second type of dispute Justice Brennan called non-justic
	The role of the court is to interpret the statute, and somet
	I made a similar point in Ressler: "The important question i
	One could argue that institutional non-justiciability is imp
	There is nothing in the principle of separation of powers th
	Nor is recognition of institutional non-justiciability impli
	This judicial review keeps a democratic system working prope
	3. Justiciability and Public Confidence. - All that remains 
	This time we have proper sources for our decision and we do 
	Indeed, the public confidence argument is, in my opinion, pr
	Thus, the doctrine of institutional non-justiciability is ve
	Even though I am critical of the doctrine of non-justiciabil
	E. Standing
	The issue of standing appears to be marginal in public law. 
	Another standing issue involves a person whose right has bee
	1. Standing and the Judicial Role. - How a judge applies the
	[*108]
	You cannot formulate the rules of standing if you do not for
	As can be seen from this Foreword and from a long list of ju
	Anyone listed in this section has the right to approach a co
	(a) Anyone acting in their own interest;
	(b) anyone acting on behalf of another person who cannot act
	(c) anyone acting as a member of, or in the interest of, a g
	(d) anyone acting in the public interest; and
	(e) an association acting in the interest of its members. n3
	[*109]  Like the Israeli Supreme Court, the Supreme Court of
	2. Standing and the Rule of Law. - The rules of standing are
	3. Standing and the Separation of Powers. - Does giving the 
	[*110]
	What characterizes judging is the decision between claims...
	I take issue with a standing doctrine under which someone wh
	F. Comparative Law
	1. The Importance of Comparative Law. - I have found compara
	Naturally, one must approach comparative law cautiously, rem
	2. Comparative Law and the Interpretation of Statutes. - Com
	3. Comparative Law and Interpretation of the Constitution. -
	Nonetheless, as we have seen, interpretive inspiration is on
	4. Use of Comparative Law in Practice. - The use of comparat
	In countries of the British Commonwealth, there is much cros
	Regrettably, the United States Supreme Court makes very litt
	[*115]
	G. A Good Philosophy
	I will conclude my discussion of the tools for realizing the
	First, I consider it essential that a supreme court judge in
	Second, from the outset of our studies in law school until t
	My own philosophy of law is eclectic because I recognize tha
	Indeed, in my view, only by considering all the theories, wh
	Third, in fulfilling his judicial role, a judge would do wel
	V. The Relationship Between the Supreme Court and the Other 
	A. The Relationship Between the Judiciary and the Other Bran
	1. The Tension Among the Branches. - There is constant tensi
	Tension between the court and the other branches is natural 
	What should supreme court justices do when they find themsel
	2. The Attitude Toward the State. - The intensity of the ten
	The first model is that of societies that regard the state w
	Under the second model of society, the state - represented b
	Under the third model of society, the state is perceived bot
	3. The Separation of Powers. - Substantive democracy is base
	The separation of powers is not a value in itself. It is not
	The principle of separation of powers does not mean that a b
	Separation of powers does not precisely mean creation of a b
	[*121]  I have expressed similar views:
	An enlightened democracy is a regime of separation of powers
	The separation of powers means that every branch is independ
	This assignment of tasks reflects the partnership between th
	My view of the separation of powers is by no means universal
	For example, it appears that the accepted approach in the Un
	If we wish to avoid invalidating executive or legislative ac
	In my view, a court in a democracy has the task of protectin
	These checks and balances mean, in part, that within the fra
	In my opinion, the principle of separation of powers does no
	My view of the separation of powers would not increase the t
	4. The Rule of Law. - The principle of the rule of law gover
	The concept of the rule of law has numerous interpretations.
	All actors in the State, whether private individuals and cor
	In this sense, it can be said, as Justice Scalia aptly put i
	But this idea is an impoverished notion of the rule of law. 
	In addition to this formal understanding of the rule of law,
	Although this jurisprudential conception is important, and I
	[The rule of law] does not mean only that the ruling authori
	Indeed, it is not proper to identify the rule of law as mere
	According to my approach, the rule of law is not merely publ
	5. Activism and Self-Restraint. - Supreme court judges in a 
	A study by Professor Bradley Canon establishes six parameter
	This model indicates the complexity of the terms "activism" 
	In my opinion, we would do well not to talk about activism o
	[*128]
	B. The Relationship Between the Judiciary and the Legislatur
	1. Jurisdiction for Judicial Review. - (a) Jurisdiction for 
	The position of Israeli judges is therefore not easy, and th
	[*129]  (b) Jurisdiction for Review of Decisions That Are No
	This is the case with regard to judicial review of the decis
	The legislative branch is not exempt from compliance with a 
	We have adopted a similar approach with regard to the Knesse
	2. Judicial Discretion in Reviewing Decisions That Are Not L
	The special status of the Knesset is taken into account in f
	The Supreme Court has adopted a different approach with rega
	The proper balance between the need to ensure the "rule of l
	Critics on both sides have attacked the Israeli Supreme Cour
	Self-restraint ... is proper. It should not be made too broa
	Using this framework, we considered and invalidated decision
	Is the balance we have struck proper? Viewed in terms of the
	It allows an illegal act of the Knesset to stand, without it
	Despite this difficulty, the Supreme Court has chosen to mai
	3. The Dialogue Between the Judiciary and the Legislature. -
	A similar dialogue occurs when the judiciary interprets a st
	In enacting a statute that aims to change the court's ruling
	This dialogue provides several benefits for democracy. First
	Naturally, judges should examine the content of a new statut
	A case concerning the proper mechanics for the judicial-legi
	My minority opinion argued that such an agreement undermined
	It dissolves the partnership between the branches in the leg
	Thus I argued that the coalition agreement was void because 
	4. The Importance of the Legislature. - The foundation of de
	Because of the democratic importance of the legislature, I r
	The rule of law also "requires the legislature to establish 
	The basic tenets of the rule of law require that an empoweri
	Indeed, the principle of democracy demands that:
	The substantive decisions regarding the policy of the State 
	[*138]  In legislative decisions that restrict human rights,
	Naturally, the dividing line between primary arrangements, w
	Other countries have adopted this principled approach. Unite
	C. The Relationship Between the Judiciary and the Executive
	1. The Scope of Judicial Review with Regard to the Executive
	We are one branch of the state, and our role is to ensure th
	With regard to the merits of the case, the court decided, by
	The Supreme Court of Israel adopted a similar approach when 
	The Government, the Prime Minister, and all other ministers 
	From this fiduciary duty derives the law - a general law tha
	... .
	The fiduciary duty of the Prime Minister, the Government and
	Neither the Prime Minister, nor the Government, nor any of i
	In that case, it was argued that we should distinguish betwe
	The judgment of the voter is no substitute for the judgment 
	Similarly, in another case, we invalidated the appointment o
	This is the strength of a democracy that respects the rule o
	2. Judicial Review of the Attorney General's Decisions. - Th
	The key question is not the extent of the court's interventi
	In a country ruled by law, where the rule of law governs, th
	The Court has acted in accordance with this principle. We ha
	In these rulings, we determined a proper legal regime for th
	3. Judicial Interpretation and Executive Interpretation. - S
	Interpreting a statute is different from implementing or exe
	When a judge faces two lawful interpretive solutions, he nee
	This approach is also accepted by the courts of other nation
	4. Zone of Reasonableness. - Although the court should not d
	The key test here is reasonableness. Put simply, the executi
	The zone of reasonableness sets the boundaries for determini
	When I engage in judicial review of executive activity, the 
	This last ruling was met with criticism in Israel. n506 Thos
	I should reemphasize that the reasonableness test requires t
	In recent years, the concept of proportionality has develope
	To determine proportionality, a judge employs three cumulati
	VI. The Supreme Court and the Problem of Terrorism
	A. Terrorism and Democracy
	Terrorism plagues many countries. The United States realized
	We are aware that this decision does not make it easier to d
	Terrorism creates much tension between the essential compone
	We, the judges in modern democracies, are responsible for pr
	Furthermore, a mistake by the judiciary in times of war and 
	[A] judicial construction of the due process clause that wil
	Indeed, we judges must act coherently and consistently. A wr
	Moreover, democracy ensures us, as judges, independence and 
	In England amidst the clash of arms the laws are not silent.
	Admittedly, the struggle against terrorism turns our democra
	B. In Battle, the Laws Are Not Silent
	There is a well-known saying that when the cannons speak, th
	In the days since, I have been struck by how many Americans 
	During the Gulf War, Iraq fired missiles at Israel. Israel f
	When the cannons speak, the Muses are silent. But even when 
	This opinion sparked criticism; some argued that the Supreme
	What distinguishes the war of the State from the war of its 
	Indeed, the war against terrorism is the war of a law-abidin
	Israel is in a difficult war against rampant terrorism. It i
	Therefore, as Justice Michael Cheshin has written: "We will 
	Discussing democracy's war on terrorism, Justice Kirby has r
	C. The Balance Between National Security and Freedom of the 
	Democratic nations should conduct the struggle against terro
	Democratic nations must find a balance between these conflic
	There is no avoiding - in a democracy aspiring to freedom an
	This synthesis between national security and individual free
	In all these decisions - and there have been hundreds of thi
	When it was necessary to use administrative detention agains
	It is possible to allow - in a democratic state that aspires
	The war against terrorism also requires the interrogation of
	Any balance that is struck between security and freedom will
	When a court rules on the balance between security and freed
	D. The Scope of Judicial Intervention
	Judicial review of the war against terrorism by its nature r
	From a judicial review perspective, the situation in Israel 
	I believe that the court should not adopt a position on the 
	In exercising judicial review ... we do not make ourselves i
	Is it proper for judges to review the legality of the war on
	There is no security without law. The rule of law is a compo
	I concluded my opinion in that case with the following histo
	It is said that there was a dispute between King James I and
	The security considerations entertained by the branches of t
	Naturally, one must not go from one extreme to the other. On
	The decision has been laid before us, and we must stand by i
	VII. What of the Future?
	What does the future hold for the role of a supreme court in
	I hope that in the future we will have a better understandin
	Will we develop new tools for the court to fulfill its role?
	What does the future hold for the relationship among the bra
	We must distance ourselves from the erroneous view that rega
	One development that is particularly difficult to predict re
	I regard myself as a judge who is sensitive to his role in a
	Deciding these applications has been difficult for us. True,
	FOOTNOTES:
	n1. See generally Michael Kirby, Judging: Reflections on the
	n2. Although aesthetics are important, as Richard Posner's d
	n3. Alexis de Tocqueville, Democracy in America 97 (Harvey C
	n4. See, e.g., McLachlin, The Role of the Court, supra note 
	n5. See generally Bruce Ackerman, The Future of Liberal Revo
	n6. See infra Part VI.
	n7. See generally Brian Bix, Jurisprudence: Theory and Conte
	n8. See generally William Twining, Globalisation and Legal T
	n9. See, e.g., Larry D. Kramer, The Supreme Court, 2000 Term
	n10. With respect to the easy cases, see Aharon Barak, Judic
	n11. See generally Marisa Iglesias Vila, Facing Judicial Dis
	n12. See Ronald Dworkin, Taking Rights Seriously 81 (1977); 
	n13. Ronald Dworkin, Pragmatism, Right Answers, and True Ban
	n14. On Dworkin's Hercules, see Ronald Dworkin, Law's Empire
	n15. See Alan Paterson, The Law Lords 190-95 (1982).
	n16. See Bora Laskin, The Role and Functions of Final Appell
	n17. Montesquieu, The Spirit of Laws 209 (Thomas Nugent tran
	n18. Justice Cardozo performed similar examinations - with g
	n19. See Ruth Gavison, The Role of Courts in Rifted Democrac
	n20. For a discussion of the different situation in England,
	n21. For discussions of this topic, see Ingo M'ller, Hitler'
	n22. Of course, many aspects of my approach are not unique t
	n23. See generally Laszlo S<acut)o>lyom & Georg Brunner, Constitutional Judiciary in a New Democracy: The Hungarian Constitutional Court (2000) (anthologizing selected decisions of
	n24. See generally Schwartz, supra note 5; Teitel, supra not
	n25. See generally Claire L'Heureux-Dube, The Importance of 
	n26. See Laskin, supra note 16, at 475; William H. Rehnquist
	n27. Of course, courts have other roles. See Helen Hershkoff
	n28. It can be argued that there is a discrepancy between th
	n29. See Lorraine E. Weinrib, Canada's Charter of Rights: Pa
	n30. See Brian Dickson, A Life in the Law: The Process of Ju
	n31. See Benjamin N. Cardozo, The Paradoxes of Legal Science
	n32. See Rehnquist, supra note 26, at 1.
	n33. See, e.g., C.A. 207/79, Raviv Moshe Partners Ltd. v. Be
	n34. See Julius Stone, Legal System and Lawyers' Reasonings 
	n35. On the role of the common-law judge, see generally Melv
	n36. Roscoe Pound, Interpretations of Legal History 1 (1923)
	n37. But see Oliver Wendell Holmes, Jr., The Common Law 1 (L
	n38. See Barak, supra note 10, at 152; Neil MacCormick, Lega
	n39. Lon L. Fuller, Anatomy of the Law 94 (1968).
	n40. See S. Pac. Co. v. Jensen, 244 U.S. 205, 221 (1917) (Ho
	n41. See Roger J. Traynor, The Limits of Judicial Creativity
	n42. See Dworkin, supra note 14, at 229 (likening judges to 
	n43. See Barak, supra note 10, at 166-67.
	n44. See generally Rupert Cross & J.W. Harris, Precedent in 
	n45. See generally Lon L. Fuller, Reason and Fiat in Case La
	n46. See generally John Bell, Policy Arguments in Judicial D
	n47. See Walter V. Schaefer, Precedent and Policy, 34 U. Chi
	n48. William O. Douglas, Stare Decisis, 49 Colum. L. Rev. 73
	n49. See Barak, supra note 10, at 259.
	n50. See Schaefer, supra note 47, at 10.
	n51. See William J. Brennan, Jr., In Defense of Dissents, 37
	n52. C.A. 376/46 Rosenbaum v. Rosenbaum, 2 P.D. 235.
	n53. Justice Breyer has attributed this expression to Justic
	n54. See Barak, supra note 10, at 172; Jon O. Newman, Betwee
	n55. The dispute may be of a private nature or of a public n
	n56. See Barak, supra note 10, at 192; M.D.A. Freeman, Stand
	n57. Montesquieu, supra note 17.
	n58. On this question, see Guido Calabresi, A Common Law for
	n59. These are not the only models, and they certainly do no
	n60. See Richard A. Posner, The Federal Courts: Crisis and R
	n61. For this analogy, see Richard A. Posner, The Problems o
	n62. See Michael C. Dorf, The Supreme Court, 1997 Term - For
	n63. See Dworkin, supra note 42, at 313 ("[Hercules, the hyp
	n64. See David A. Strauss, Common Law Constitutional Interpr
	n65. See S. Pac. Co. v. Jensen, 244 U.S. 205, 221 (1917) (Ho
	n66. See generally William N. Eskridge, Jr., Dynamic Statuto
	n67. See Hunter v. Southam, [1984] 2 S.C.R. 145, 155 (Can.) 
	n68. See generally The Role of Courts in Society (Shimon She
	n69. See Aharon Barak, Constitutional Law Without a Constitu
	n70. In C.A. 6821/93, United Mizrahi Bank Ltd. v. Migdal Coo
	n71. See Stanley de Smith, Lord Woolf & Jeffrey Jowell, Judi
	n72. See sources cited supra note 5.
	n73. See generally Mauro Cappelletti, Judicial Review in the
	n74. See E.A. 1/65, Yardor v. Chairman of Central Elections 
	The said basic supra-legal rules are merely, in this matter,
	Id. at 390. A few years later - after additional case law th
	n75. In contemporary Germany, the militant democracy (streit
	n76. H.C. 5364/94, Velner v. Chairman of the Israeli Labor P
	n77. See Michael Kirby, Australian Law - After 11 September 
	n78. See The Global Expansion of Judicial Power, supra note 
	N79. See Marna S. Tucker, The Judge's Role in Educating the 
	n80. Eugene V. Rostow, The Democratic Character of Judicial 
	n81. See Robert A. Dahl, On Democracy 95-96 (1998).
	n82. See Ronald Dworkin, A Bill of Rights for Britain 35-36 
	n83. See Woolf, supra note 71, at 68-69; McLachlin, supra no
	n84. Vriend v. Alberta, [1998] 1 S.C.R. 493, 566 (Can.).
	n85. See Robert Post, Democracy, Popular Sovereignty, and Ju
	n86. This is not, of course, the only reason. For other reas
	n87. See Lord Irvine, Sovereignty in Comparative Perspective
	n88. See Dieter Grimm, Constitutional Adjudication and Democ
	n89. For an example of the problems that result when the rul
	n90. See Kruger v. Commonwealth (1997) 190 CLR 1, 112-21 (Au
	n91. Nationwide News Party, 177 CLR at 48.
	n92. See infra p. 17.
	n93. See infra p. 17.
	n94. For a discussion of how values underlie legal principle
	n95. C.A. 7325/95, Yediot Aharonot Ltd. v. Kraus, 52(3) P.D.
	n96. See infra section IV.B.
	n97. See Norberto Bobbio, The Age of Rights 32 (Allan Camero
	n98. Pikis, supra note 1, at 9.
	n99. See Charles R. Epp, The Rights Revolution: Lawyers, Act
	n100. McLachlin, The Role of the Court, supra note 1, at 57.
	n101. See Beverley M. McLachlin, Democracy and Rights: A Can
	n102. See The Limitation of Human Rights in Comparative Cons
	n103. On the Canadian limitation clause (Article 1), see Pet
	The rights in the Bill of Rights may be limited only in term
	S. Afr. Const. 36(1).
	n104. Basic Law: Human Dignity and Liberty 8 (1992).
	n105. See, e.g., Convention for the Protection of Human Righ
	n106. C.A. 2/84, Neiman v. Chairman of Cent. Elections Comm.
	n107. The Queen v. Oakes, [1986] S.C.R. 103, 136.
	n108. See Weinrib, supra note 29, at 127-28.
	n109. See Edward J. Eberle, Dignity and Liberty: Constitutio
	n110. See William J. Brennan, Jr., The Constitution of the U
	n111. The German Constitution, for example, provides that "t
	n112. H.C. 5688/92, Wechselbaum v. Minister of Def., 47(2) P
	n113. See Law v. Canada [1999] 1 S.C.R. 497, 507 (Can.).
	n114. See Griswold v. Connecticut, 381 U.S. 479, 484 (1965) 
	n115. This method is available to those legal systems in whi
	n116. H.C. 953/87, Poraz v. Mayor of Tel Aviv-Jaffa, 42(2) P
	n117. See Nathan Glazer, Toward an Imperial Judiciary?, Pub.
	n118. See generally Gerald N. Rosenberg, The Hollow Hope: Ca
	n119. See Eisenberg, supra note 35, at 1 (1988) ("The common
	n120. The Case of James Sommersett, 20 How. St. Tr. 1, 82 (K
	n121. Id. at 79.
	n122. This issue is not free of uncertainty in United States
	n123. See infra pp. 17-17.
	n124. See Daniel A. Farber & Suzanna Sherry, Desperately See
	n125. See In re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486,
	n126. See generally Robert Dahl, How Democratic Is the Ameri
	n127. Cf. John Rawls, Political Liberalism 233 (1993) (obser
	n128. See Dworkin, supra note 82, at 35 ("Would it offend de
	n129. C.A. 6821/93, United Mizrahi Bank Ltd. v. Migdal Coop.
	n130. See Brian Dickson, The Canadian Charter of Rights and 
	n131. Beverley McLachlin, Charter Myths, 33 U.B.C. L. Rev. 2
	n132. Fay v. New York, 332 U.S. 261, 282 (1947).
	n133. Farber & Sherry, supra note 124, at 141.
	n134. See infra section III.B.
	n135. C.A. 6821/93, United Mizrahi Bank Ltd. v. Migdal Coop.
	n136. Vriend v. Alberta, [1998] 1 S.C.R. 493, 566-67.
	n137. Of course, in a number of states in the United States,
	n138. See Alexander M. Bickel, The Least Dangerous Branch 24
	n139. See P. S. Atiyah, Judges and Policy, 15 Isr. L. Rev. 3
	n140. See Republican Party, 122 S. Ct. at 2551 (Ginsburg, J.
	n141. See Vriend, [1998] 1 S.C.R. at 566.
	n142. This type of change may include, at some point, the us
	n143. Holmes, supra note 37, at 1 ("The life of the law has 
	n144. See generally Judicial Independence: The Contemporary 
	n145. Johan Steyn, The Case for a Supreme Court, 118 Law. Q.
	n146. See McLachlin, The Role of the Court, supra note 1, at
	n147. See Reference re Remuneration of Judges of the Provinc
	n148. See Valente v. The Queen, [1985] 2 S.C.R. 673, 704 (Ca
	n149. See Patricia Hughes, Judicial Independence: Contempora
	n150. See Aharon Barak, Independence of the Judicial Branch,
	n151. See Martin L. Friedland, A Place Apart: Judicial Indep
	n152. See Antonio Lamer, The Rule of Law and Judicial Indepe
	n153. Barak, supra note 10, at 189.
	n154. See generally Kent Greenawalt, Law and Objectivity (19
	n155. See Barak, supra note 10, at 125; Aharon Barak, Justic
	n156. I noted in one case: "The judge must reflect ... all t
	n157. C.A. 243/83, Municipality of Jerusalem v. Gordon, 39(1
	n158. See Rochin v. California, 342 U.S. 165, 170-72 (1952) 
	n159. Efrat, 47(1) P.D. at 782.
	n160. See Abella, supra note 138, at 1027.
	n161. Babylonian Talmud, Horayot 10a-b.
	n162. See Cardozo, supra note 18, at 13.
	n163. See William H. Rehnquist, Constitutional Law and Publi
	n164. See Breyer, supra note 53, at 158-60.
	n165. See William H. Rehnquist, The Notion of a Living Const
	n166. See, e.g., Moore v. City of E. Cleveland, 431 U.S. 494
	n167. See, e.g., William J. Brennan, Jr., Reason, Passion, a
	n168. See Brennan, supra note 110, at 434 ("The process of d
	n169. See Barak, supra note 10, at 215-21; Otto Kirchheimer,
	n170. For five separate opinions articulating varying notion
	n171. I noted in one case:
	An essential condition for an independent judiciary is publi
	H.C. 732/84, Tzaban v. Minister of Religious Affairs, 40(4) 
	n172. See Baker v. Carr, 369 U.S. 186, 267 (1962) (Frankfurt
	n173. See, e.g., Elizabeth Handsley, Public Confidence in th
	n174. See, e.g., Brian Dickson, supra note 30, at 384 (argui
	n175. Brown v. Allen, 344 U.S. 443, 540 (1953) (Jackson, J.,
	n176. C.A. 243/83, Municipality of Jerusalem v. Gordon, 39(1
	n177. Cr.A. 7048/97, Anonymous v. Minister of Def. 54(1) P.D
	n178. See Beverley McLachlin, The Charter of Rights and Free
	n179. Charles Evans Hughes, Speech at Elmira (May 3, 1907), 
	n180. Julius Stone, Social Dimensions of Law and Justice 678
	n181. See Moshe Landau, Case-Law and Discretion in Doing Jus
	n182. Cass R. Sunstein, The Supreme Court, 1995 Term - Forew
	n183. 531 U.S. 98 (2000).
	n184. Guido Calabresi, In Partial (But Not Partisan) Praise 
	n185. My theory of interpretation draws a sharp distinction 
	n186. See generally Brian Bix, Law, Language, and Legal Dete
	n187. See Aharon Barak, Hermeneutics and Constitutional Inte
	n188. See Henry M. Hart, Jr. & Albert M. Sacks, The Legal Pr
	n189. See Konrad Zweigert & Hans-J<um u>rgen Puttfarken, Sta
	n190. See, e.g., Karl Larenz, Methodenlehre der Rechtswissen
	n191. See, e.g., Francis Bennion, Statutory Interpretation 7
	n192. This lack of certainty surfaced in the writings of the
	n193. See Jerry Mashaw, As If Republican Interpretation, 97 
	n194. See generally Akhil Reed Amar, Intratextualism, 112 Ha
	n195. See 1 Laurence H. Tribe, American Constitutional Law 1
	n196. See Laurence H. Tribe & Michael C. Dorf, On Reading th
	n197. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 407 (18
	n198. Hunter v. Southam Inc., [1984] 2 S.C.R. 145, 156.
	n199. See 1 Tribe, supra note 195, 1-18, at 88 (expressing s
	n200. William J. Brennan, Jr., Constructing the Constitution
	n201. Michael Kirby, Constitutional Interpretation and Origi
	n202. See, e.g., Hogg, supra note 103, at 1393-94 (discussin
	n203. See Kommers, supra note 75, at 42.
	n204. Theophenous v. Herald Weekly Time Ltd., (1995) 182 CLR
	n205. See generally Antonin Scalia, Originalism: The Lesser 
	n206. See, e.g., 1 Tribe, supra note 195, 1-11, at 30-32.
	n207. See W. Va. Univ. Hosps. Inc. v. Casey, 499 U.S. 83, 11
	n208. See L'Heureux-Dube, supra note 25, at 242:
	There is generally less debate ... over whether the intent o
	Id. (citations omitted). The judgment referred to above is E
	n209. For a discussion of this point, see generally Bruce Ac
	n210. See Robert C. Post, Constitutional Domains: Democracy,
	n211. See generally Thomas C. Grey, Do We Have An Unwritten 
	n212. H.C. 73/53, "Kol Ha'am" Co. Ltd. v. Minister of Interi
	n213. See generally Terrance Sandalow, Constitutional Interp
	n214. For a description of "interpretive" intention, "concre
	n215. Many scholars have argued that a multimember body like
	n216. See T. Alexander Aleinikoff, Updating Statutory Interp
	n217. See Eskridge, supra note 66.
	n218. See Stephen Breyer, Our Democratic Constitution, 77 N.
	n219. H.C. 953/87, Poraz v. Mayor of Tel Aviv-Jaffa, 42(2) P
	n220. H.C. 693/91, Efrat v. Dir. of Population Register, 47(
	n221. See Felix Frankfurter, Some Reflections on the Reading
	n222. See Efrat, 47(1) P.D. at 768; see also Regina v. Sec'y
	n223. For a discussion of this point, see Cross, supra note 
	n224. Cass R. Sunstein, Interpreting Statutes in the Regulat
	n225. See supra p. 17.
	n226. See supra section II.B.2.
	n227. For various arguments regarding statutory interpretati
	n228. See Gustav Radbruch, Legal Philosophy, in The Legal Ph
	n229. F. A. R. Bennion, Statutory Interpretation 687 (3d ed.
	n230. See Julian B. McDonnell, Purposive Interpretation of t
	n231. See Kathleen M. Sullivan, The Supreme Court, 1991 Term
	n232. Dyzenhaus, Judging the Judges, supra note 21, at 166.
	n233. See, e.g., H.C. 680/88, Schnitzer v. Chief Military Ce
	n234. See Barak, supra note 10, at 55-88; see also Farber & 
	n235. See Barak, supra note 10, at 7; William Twining & Davi
	n236. Oliver Wendell Holmes, Law in Science and Science in L
	n237. See Owen M. Fiss, Objectivity and Interpretation, 34 S
	n238. See Benjamin N. Cardozo, The Growth of the Law 61 (192
	n239. See Joseph Raz, The Authority of Law 197 (1979).
	n240. See Randy E. Barnett, An Originalism for Nonoriginalis
	n241. See Keith E. Whittington, Constitutional Interpretatio
	n242. Scalia, supra note 64, at 17, 29, 31.
	n243. See id. at 31-32.
	n244. See Eskridge, The New Textualism, supra note 240, at 6
	n245. This distinction has been discussed by American realis
	n246. See H.L.A. Hart, Positivism and the Separation of Law 
	n247. C.A. 3798/94, Anonymous v. Anonymous, 50(3) P.D. 133, 
	n248. See William N. Eskridge, Jr., Public Values in Statuto
	n249. Cr.A. 677/83, Borochov v. Yefet, 39(3) P.D. 205, 218.
	n250. Dworkin distinguishes between principle and policy. Se
	n251. See Cardozo, supra note 18, at 88-89, 108.
	n252. See Joseph Raz, Legal Principles and the Limits of Law
	n253. H.C. 58/68, Shalit v. Minister of Interior, 23(2) P.D.
	n254. Oliver Wendell Holmes, Law and the Court, in Holmes, s
	n255. See Barak, supra note 10, at 213-15.
	n256. Traynor, supra note 41, at 1030.
	n257. 347 U.S. 483 (1954).
	n258. H.C. 693/91, Efrat v. Dir. of Population Register, 47(
	n259. See Scalia, supra note 28, at 315-17.
	n260. See Bickel, supra note 138, at 24.
	n261. See Atiyah, supra note 139, at 369.
	n262. The question arises whether every constitutional amend
	n263. See Sir Robin Cooke, Fundamentals, 1988 N.Z. L.J. 158,
	n264. I discuss this issue further below and more extensivel
	n265. See Dworkin, supra note 12, at 26-27.
	n266. Eskridge, supra note 248, at 1018.
	n267. H.C. 399/85, Kahane v. Broad. Auth. Mgmt. Bd., 41(3) P
	n268. C.A. 294/91, Jerusalem Cmty. Burial Soc'y v. Kestenbau
	n269. C.A. 105/92, Re'em Eng'g Contractors Ltd. v. Municipal
	n270. See Raphael Cohen-Almagor, The Boundaries of Liberty a
	n271. H.C. 257/89, Hoffman v. Dir. of the W. Wall, 48(2) P.D
	n272. See Robert S. Summers, The General Duty of Good Faith 
	n273. This concept has been developed mainly in continental 
	n274. C.A. 6339/97, Roker v. Salomon, 55(1) P.D. 199, 279 (c
	n275. The following interesting question has arisen in Israe
	n276. See Steven J. Burton & Eric G. Anderson, The World of 
	n277. Judges did so in a number of countries during periods 
	n278. Good faith replaces the doctrine of implied terms. It 
	n279. See C.A. 305/80, Shilo v. Ratzkovsky, 35(3) P.D. 449.
	n280. See C.A. 6339/97, Roker v. Salomon, 55(1) P.D. 199, 27
	n281. This concept has not yet been recognized as a general 
	n282. This principle is accepted in United States law. See F
	n283. See T. Alexander Aleinikoff, Constitutional Law in the
	n284. See infra p. 17.
	n285. See Farber & Sherry, supra note 124 (arguing that no s
	n286. See William J. Winslade, Adjudication and the Balancin
	n287. See H.C. 14/86, Laor v. Film & Play Review Bd., 41(1) 
	n288. In a number of articles, Professor Richard Pildes has 
	n289. See Hans Kelsen, Pure Theory of Law 352 (Max Knight tr
	n290. C.A. 105/92, Re'em Eng'g Contractors Ltd. v. Municipal
	n291. See H.C. 2481/93, Dayan v. Jerusalem Dist. Comm'r, 48(
	n292. See "Kol HaAm" Co., 7 P.D. at 871; Aharon Barak, Freed
	n293. "Kol HaAm" Co., 7 P.D. at 881.
	n294. F.H. 9/77, Isr. Elec. Co. v. Haaretz Newspaper Publ'g 
	n295. See, e.g., Dayan, 48(2) P.D. at 475.
	n296. See supra note 292 and accompanying text.
	n297. See H.C. 448/85, Dahar v. Minister of Interior, 40(2) 
	n298. For the distinction between the scope of the right and
	n299. On justiciability and the political question doctrine,
	n300. See Geoffrey Marshall, Justiciability, in Oxford Essay
	n301. See Louis Henkin, Is There a "Political Question" Doct
	n302. See infra Part V.
	n303. See Bickel, supra note 138, at 111; Alexander M. Bicke
	n304. See generally Gerald Gunther, The Subtle Vices of the 
	n305. See H.C. 910/86, Ressler v. Minister of Def., 42(2) P.
	n306. Baker v. Carr, 369 U.S. 186, 217 (1962).
	n307. See H.C. 5167/00, Weiss v. Prime Minister, 55(2) P.D. 
	n308. See H.C. 6057/99, Victims of Terrorism Ass'n v. Gov't 
	n309. See H.C. 6315/97, Federman v. Prime Minister (unreport
	n310. See H.C. 3451/02, Almadani v. Minister of Def., 56(3) 
	n311. See, e.g., H.C. 5364/94, Walner v. Chairman of Israeli
	n312. See H.C. 3460/02, HaLevy v. Prime Minister (unreported
	n313. H.C. 910/86, Ressler v. Minister of Def., 42(2) P.D. 4
	n314. Id. at 483-88.
	n315. Id. at 488-89.
	n316. Baker v. Carr, 369 U.S. 186, 217 (1962).
	n317. H.C. 306/81, Flotto-Sharon v. Knesset Comm., 35(4) P.D
	n318. See Baker, 369 U.S. at 217.
	n319. H.C. 73/85, "Kach" Faction v. Chairman of Knesset, 39(
	n320. Ressler, 42(2) P.D. at 490.
	n321. Id. at 491.
	n322. Id.
	n323. H.C. 390/79, Dawikat v. Gov't of Israel, 34(1) P.D. 1.
	n324. Id. at 4.
	n325. 531 U.S. 79 (2000).
	n326. For an opposite view, see Steven G. Calabresi, A Polit
	n327. Note that I do not express an opinion on the content o
	n328. My approach has been criticized in Israel. See, e.g., 
	n329. See David P. Currie, The Constitution of the Federal R
	n330. See Operation Dismantle v. The Queen, [1985] 1 S.C.R. 
	n331. See H.C. 428/86, Barzilai v. Gov't of Israel, 40(3) P.
	n332. See H.C. 5100/94, Pub. Comm. Against Torture in Isr. v
	n333. See infra pp. 17-32 (concerning restrictions on the sc
	n334. A bill proposed by legislators in the Israeli Parliame
	n335. See Barzilai, 40(3) P.D. at 505.
	n336. See H.C. 935/89, Ganor v. Attorney Gen., 44(2) P.D. 48
	n337. See H.C. 4267/93, Amitai: Citizens for Proper Admin. &
	n338. See H.C. 852/86, Aloni v. Minister of Justice, 41(2) P
	n339. See H.C. 5167/00, Weiss v. Prime Minister, 55(2) P.D. 
	n340. See H.C. 1920/00, Galon v. Parole Bd., 54(2) P.D. 313;
	n341. See H.C. 3959/99, Movement for Quality Gov't v. Senten
	n342. See H.C. 453/94, Isr. Women's Network v. Gov't of Isra
	n343. See H.C. 6673/01, Movement for Quality Gov't v. Minist
	n344. See, e.g., Bennett v. Spear, 520 U.S. 154, 162 (1997) 
	n345. H.C. 910/86, Ressler v. Minister of Def., 42(2) P.D. 4
	n346. See generally Zeev Segal, The Right of Standing in the
	n347. S. Afr. Const. 34.
	n348. See Jamie Cassels, Judicial Activism and Public Intere
	n349. Ressler, 42(2) P.D. at 462.
	n350. For an argument that the answer is "yes," see Antonin 
	n351. See Hans Klinghoffer, Administrative Law 8 (1957) ("Th
	n352. Ressler, 42(2) P.D. at 465.
	n353. C.A. 295/81, Estate of Sharon Gavriel v. Gavriel, 36(4
	n354. See The Police v. Georghiades, (1983) 2 C.L.R. 33, 50-
	n355. See 1 Konrad Zweigert & Hein K<um o>tz, Introduction t
	n356. See id. at 4-5.
	n357. For a discussion of comparative law and the courts, se
	n358. See Vicki C. Jackson & Mark Tushnet, Comparative Const
	n359. See, e.g., Can. Const. (Canadian Charter of Rights and
	n360. See Donald P. Kommers, The Value of Comparative Consti
	n361. See R. v. Keegstra [1990], 3 S.C.R. 897, 740; Rahey v.
	n362. For the products of some of the most important interna
	n363. See, e.g., Newcrest Mining (WA) Ltd. v. Commonwealth, 
	n364. See Pnina Lahav, American Influence on Israel's Jurisp
	n365. See Anne Bayefsky, International Human Rights Law in C
	n366. See Printz v. United States, 521 U.S. 898, 921 n.11 (1
	n367. See Gerald V. La Forest, The Use of American Precedent
	n368. See L'Heureux-Dube, supra note 25, at 247.
	n369. United States v. Then, 56 F.3d 464, 469 (2d Cir. 1995)
	n370. See Richard A. Posner, The Problematics of Moral and L
	n371. See Richard A. Posner, Against Constitutional Theory, 
	n372. See Brian Bix, Jurisprudence: Theory and Context (2d e
	n373. Edwin Patterson, Jurisprudence: Men and Ideas of the L
	n374. See James E. Herget, Contemporary German Legal Philoso
	n375. See Harry T. Edwards, The Growing Disjunction Between 
	n376. See Lord Woolf, Judicial Review - The Tensions Between
	n377. See William E. Leuchtenburg, The Origins of Franklin D
	n378. This exercise of judicial authority created a tension 
	n379. U.S. Const. amend. XIV, 1.
	n380. U.S. Const. amend. I.
	n381. See DeShaney v. Winnebago County Dep't of Soc. Servs.,
	n382. See William W. Black, The Charter of Rights and Freedo
	n383. See Melissa Castan & Sarah Joseph, Federal Constitutio
	n384. See Brian Dickson, The Canadian Charter of Rights and 
	n385. See Dickson, supra note 384, at 15-16.
	n386. See McKinney v. Bd. of Governors of the Univ. of Guelp
	n387. Basic Law: Human Dignity and Liberty 2 (1992).
	n388. Id. 3.
	n389. See C.A. 4905/98, Gamzu v. Yeshiahu, 55(3) P.D. 360, 3
	n390. See supra pp. 17-04. See generally 1 Tribe, supra note
	n391. Cooper v. Canada, [1996] 3 S.C.R. 854, 867.
	n392. H.C. 3267/97, Rubinstein v. Minister of Def., 52(5) P.
	n393. H.C. 306/81, Flatto-Sharon v. Knesset Comm., 35(4) P.D
	n394. H.C. 73/85, "Kach" Faction v. Chairman of Knesset, 39(
	n395. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803);
	n396. H.C. 910/86, Ressler v. Minister of Def., 42(2) P.D. 4
	n397. See supra pp. 17-04.
	n398. But see Nixon v. United States, 506 U.S. 224, 253-54 (
	n399. See 1 Tribe, supra note 195, 2-7, at 152-53 (noting th
	n400. H.C. 5364/94, Velner v. Chairman of Israeli Labor Part
	n401. Such was the case in Powell v. McCormack, 395 U.S. 486
	n402. H.C. 910/86, Ressler v. Minister of Def., 42(2) P.D. 4
	n403. See Cass, supra note 59, at 1 ("The rule of law still 
	n404. H.C. 428/86, Barzilai v. Gov't of Israel, 40(3) P.D. 5
	n405. Antonin Scalia, The Rule of Law as a Law of Rules, 56 
	n406. See generally Cass R. Sunstein, Legal Reasoning and Po
	n407. See Lon L. Fuller, The Morality of Law 41-94 (rev. ed.
	n408. See id. at 39.
	n409. See, e.g., John Rawls, A Theory of Justice 236-39 (197
	n410. Haim H. Cohn, Ha-Mishpat [The Law] 143 (1991).
	n411. Dworkin, supra note 214, at 11.
	n412. H.C. 428/86, Barzilai v. Gov't of Israel, 40(3) P.D. 5
	n413. See Barak, supra note 10, at 147.
	n414. See Bradley C. Canon, A Framework for the Analysis of 
	n415. See Michael Kirby, Judicial Activism, 27 U.W. Austl. L
	n416. See Human Rights and Judicial Review: A Comparative Pe
	n417. L'Heureux-Dube, supra note 25, at 242.
	n418. See, e.g., Grw. Ned. art. 120 ("The constitutionality 
	n419. See Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803).
	n420. See C.A. 6821/93, United Mizrahi Bank Ltd. v. Migdal C
	n421. See supra pp. 121-22.
	n422. See Rediffusion (H.K.) Ltd. v. Attorney Gen., [1970] A
	n423. See Kommers, supra note 75.
	n424. See E.A. Alvarez, Los Actos Parlamentarios No Normativ
	n425. See BVerfGE 1, 144 (1952).
	n426. See BVerfGE 104 (1959).
	n427. See BVerfGE 70, 324 (1986).
	n428. See BVerfGE 80, 188 (1989).
	n429. See David Kretzmer, Judicial Review of Knesset Decisio
	n430. H.C. 73/85, Kach Faction v. Speaker of Knesset, 39(3) 
	n431. H.C. 325/85, Miari v. Speaker of Knesset, 39(3) P.D. 1
	n432. See, e.g., H.C. 5151/95, Cohen v. Attorney Gen., 49(5)
	n433. See H.C. 9070/00, Livnat v. Chairman of Constitution, 
	n434. See Kommers, supra note 75.
	n435. See H.C. 1956/91, Shammai v. Chairman of Knesset, 45(4
	n436. See Pinhasi, 49(1) P.D. at 492; H.C. 761/86, Miari v. 
	n437. Pinhasi, 49(1) P.D. at 702.
	n438. See H.C. 652/81, Sarid v. Chairman of Knesset, 36(2) P
	n439. Id. at 204.
	n440. See Kretzmer, supra note 429, at 97-99.
	n441. See Ariel Bendour, The Administration of Justice in th
	n442. H.C. 9070/00, Livnat v. Chairman of Constitution, Law 
	n443. See H.C. 742/84, Kahana v. Chairman of Knesset, 39(4) 
	n444. See H.C. 73/85, Kach Faction v. Chairman of Knesset, 3
	n445. For a list of the judgments, see Livnat, 55(4) P.D. at
	n446. Id. at 810.
	n447. For a discussion of the legislature's override power u
	n448. For various discussions of how this "dialogue" works i
	n449. For a discussion of this legislative prerogative in th
	n450. See Richard A. Paschal, The Continuing Colloquy: Congr
	n451. William O. Douglas, Legal Institutions in America, in 
	n452. H.C. 5364/94, Velner v. Chairman of Israeli Labor Part
	n453. See Vriend, [1998] 1 S.C.R. at 566.
	n454. See H.C. 3267/97, Rubinstein v. Minister of Def., 52(5
	n455. See Velner.
	n456. See id. at 758 (Barak, J., dissenting).
	n457. Id. at 791-92.
	n458. Section 30 of Israel's Contract Law provides that "[a]
	n459. Jeremy Waldron, The Dignity of Legislation 1 (1999).
	n460. See id. at 2.
	n461. See id. at 26-28.
	n462. McLachlin, supra note 131, at 36 (1999).
	n463. Indus. Union Dep't v. Am. Petroleum Inst., 448 U.S. 60
	n464. 8 BVerfGE 274, 325 (1958), translated in Kommers, supr
	n465. H.C. 3267/97, Rubinstein v. Minister of Def., 52(5) P.
	n466. 8 BverfGE, at 325.
	n467. Rubinstein, 52(5) P.D. at 508-10.
	n468. See 1 Tribe, supra note 195, 5-19, at 977-78.
	n469. See Currie, supra note 75, at 132-33; Kommers, supra n
	n470. See Rubinstein, 52(5) P.D. at 502.
	n471. M. v. Home Office, 1 Q.B. 270, 314-15 (Eng. C.A. 1992)
	n472. H.C. 428/86, Barzilai v. Gov't of Israel, 40(3) P.D. 5
	n473. Id. at 585-86 (Barak, J., dissenting)
	n474. H.C. 2533/97, Movement for Quality Gov't v. Gov't of I
	n475. H.C. 4267/93, Amitai - Citizens for Proper Admin. & In
	n476. In Amitai, I said that:
	We again pointed out to the parties that ideally, they thems
	Id. at 474.
	n477. Id. at 461-62.
	n478. Id. at 470.
	n479. H.C. 6163/92, Eisenberg v. Minister of Housing, 47(2) 
	n480. Id. at 266.
	n481. Id. at 274 (citation omitted).
	n482. Id.
	n483. See generally Abraham S. Goldstein, The Passive Judici
	n484. The main judgment is in H.C. 935/89, Ganor v. Attorney
	n485. For this reason petitions against the Attorney General
	n486. Ganor, 44(2) P.D. at 527-28 (citation omitted).
	n487. See id.
	n488. See H.C. 7074/93, Suissa v. Attorney Gen., 48(2) P.D. 
	n489. See H.C. 2534/97, Yahav v. State Attorney, 51(3) P.D. 
	n490. Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc.
	n491. See 1 Tribe, supra note 195, 5-19, at 993-94.
	n492. H.C. 693/91, Efrant v. Dir. of Population Register, 47
	n493. H.C. 3648/97, Stamka v. Minister of Interior, 53(2) P.
	n494. H.C. 399/85, Kahana v. Broad. Auth. Mgmt. Bd., 41(3) P
	n495. See Black-Clawson Int'l Ltd. v. Papierwerke Waldhof-As
	n496. See Southam Inc. v. Dir. of Investigation & Research, 
	n497. See Manuel Atienza, On the Reasonable in Law, 3 Ratio 
	n498. See Jeffrey Jowell, Courts and the Administration in B
	n499. H.C. 935/89, Ganor v. Attorney Gen., 12(2) P.D. 485, 5
	n500. See Jowell & Lester, supra note 498, at 373.
	n501. See supra pp. 17-41.
	n502. See supra p. 17.
	n503. See supra pp. 17-43.
	n504. See H.C. 1284/99, Anonymous v. Army Chief of Staff, 62
	n505. See H.C. 5167/00, Weiss v. Prime Minister, 455(2) P.D.
	n506. See Ruth Gavison, Public Involvment of the Supreme Cou
	n507. The Supreme Court of Canada has adopted the principle 
	n508. See Currie, supra note 75, at 309; J<um u>rgen Schwarz
	n509. See Oakes, [1986] 1 S.C.R. at 138-39.
	n510. Id. at 106.
	n511. See S v. Makwanyane 1995 (3) SA 391, 437 (CC) (S. Afr.
	n512. See Singh, supra note 508, at 166-67.
	n513. For a comparison of the American experience and the Is
	n514. H.C. 5100/94, Pub. Comm. Against Torture in Isr. v. Go
	n515. 323 U.S. 214 (1944).
	n516. Id. at 245-46 (Jackson, J., dissenting).
	n517. Liversidge v. Anderson, 3 All E.R. 338, 361 (1941) (At
	n518. Cicero, Pro Milone 16 (N.H. Watts trans., Harvard Univ
	n519. But cf. William H. Rehnquist, All the Laws But One: Ci
	n520. Harold Hongju Koh, The Spirit of the Laws, 43 Harv. In
	n521. H.C. 168/91, Morcos v. Minister of Def., 45(1) P.D. 46
	n522. H.C. 320/80, Kwasama v. Minister of Def., 5(3) P.D. 11
	n523. H.C. 3451/02, Almadani v. IDF Commander in Judea & Sam
	n524. H.C. 1730/96, Sabiah v. IDF Commander in Judea & Samar
	n525. Kirby, supra note 77, at 32.
	n526. See C.A. 2/84, Neiman v. Chairman of Cent. Elections C
	n527. Cr.A. 7048/97, Anonymous v. Minister of Def., 54(1) P.
	n528. See H.C. 5973/92, Ass'n for Civil Rights in Isr. v. Mi
	n529. See H.C. 5510/92, Turkeman v. Minister of Def., 48(1) 
	n530. See H.C. 6696/02, Adal Sado Amar v. IDF Commander in t
	n531. See id.
	n532. Anonymous, 54(1) P.D. at 740.
	n533. Id.
	n534. Id.
	n535. Id. at 741.
	n536. H.C. 5100/94, Pub. Comm. Against Torture in Isr. v. Go
	n537. H.C. 7015/02, Ajuri v. IDF Commander in the W. Bank, h
	n538. See H.C. 428/86, Barzilai v. Gov't of Israel, 40(3) P.
	n539. Rehnquist, supra note 519, at 222.
	n540. Id.
	n541. Brennan, supra note 513, at 19.
	n542. See H.C. 4054/95, Pub. Comm'n Against Torture in Isr. 
	n543. H.C. 3114/02, Barakeh v. Minister of Def., 56(3) P.D. 
	n544. H.C. 3451/02, Almadani v. IDF Commander in Judea & Sam
	n545. See supra pp. 17-46.
	n546. In Secretary of State for the Home Department v. Rehma
	n547. H.C. 7015/02, Ajuri v. IDF Commander in the W. Bank, h
	n548. H.C. 428/86, Barzilai v. Gov't of Israel, 40(3) P.D. 5
	n549. Id. at 623.
	n550. H.C. 2161/96, Rabbi Said Sharif v. Military Commander,
	n551. See generally William Twining, Globalization and Legal
	n552. See generally Herman Schwartz, Packing the Courts: The
	n553. See Basic Law: Administration of Justice 4 (1984). The
	n554. On the International Criminal Court, see generally The
	n555. H.C. 4054/95, Pub. Comm'n Against Torture in Isr. v. G

