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PROCEEDI NGS
(10: 04 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument first this norning in Case 08-1448,

Schwar zenegger v. Entertai nment Merchants Associ ati on.

M. Morazzini.

ORAL ARGUMENT OF ZACKERY P. MORAZZI N
ON BEHALF OF THE PETI TI ONERS

MR. MORAZZINI: WM. Chief Justice, and may
It please the Court:

The California | aw at issue today before
this Court differs fromthe New York |aw at issue in
G nsbherg in only one respect. \Where New York was
concerned with m nors' access to harﬁful sexual materi al
out si de the gui dance of a parent, California is no |less
concerned with a mnor's access to the deviant |evel of
violence that is presented in a certain category of
vi deo ganmes that can be no |l ess harnful to the
devel opnent of m nors.

VWhen this Court in G nsherg crafted a rule
of law that permts States to regulate a mnor's access
to such material outside the presence of a parent, it
did so for two fundanental reasons that are equally
applicable this nmorning in this case.

First, this rule permts parents' claimto

3
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authority in their own household to direct the
upbri ngi ng and devel opnent of their children; and
secondly, this rule pronpotes the State's independent
I nterest in helping parents protect the well being of
children in those instances when parents cannot be
present.

So this norning, California asks this Court
to adopt a rule of law that permts States to restrict
m nors' ability to purchase deviant, violent video games
that the legislature has determ ned can be harnful to
t he devel oprment - -

JUSTI CE SCALI A: What's a deviant -- a
devi ant, violent video game? As opposed to what? A
normal viol ent video gane? \

MR. MORAZZI NI : Yes, Your Honor. Deviant
woul d be departing from established nornmns.

JUSTI CE SCALI A: There are established norns
of viol ence?

MR. MORAZZINI: Well, | think if we | ook
back - -

JUSTI CE SCALIA: Sone of the Ginmms fairy
tales are quite grim to tell you the truth.

MR. MORAZZI NI .  Agreed, Your Honor. But the
| evel of violence --

JUSTI CE SCALI A: Are they okay? Are you

4
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going to ban them too?

MR. MORAZZI NI : Not at all, Your Honor.

JUSTICE G NSBURG: What's the difference?

mean, if you are supposing a category of violent

mat eri al s dangerous to children, then how do you

of f at video games? \What about filns? What about comc

books? Gimms fairy tal es?

cut

It

Why are video ganes special? O does your

principle extend to all deviant, violent materi al

what ever fornf?

| believe California incorporated the three prongs of

the M1l er

MR. MORAZZINI: No, Your Honor. That's why

in

standard. So it's not just deviant violence.

It's not just patently offensive violence. It's

violence that neets all three of the terns set forth

in --

CHI EF JUSTI CE ROBERTS: | think that

m sses

Justice G nsburg's question, which is: Wy just video

ganes? Why not novies, for exanple, as well?

California | egislature was presented with substanti al

MR, MORAZZI NI : Sur e, Your Honor. The

evi dence that denonstrates that the interactive nature

of violent -- of violent video ganmes where the m nor

the young adult is the aggressor, is the -- is the

i ndi vidual acting out this -- this obscene |evel of
5
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violence, if you will, is especially harnful to m nors.
It --

JUSTI CE KAGAN: Well, do you actually have
studi es that show that video ganes are nore harnful to
m nors than novies are?

MR. MORAZZINI: Well, in the record, Your
Honor, | believe it's the Gentile and Gentil e study
regardi ng violent video ganes as exenplary teachers.
The authors there note that video ganes are not only
exenpl ary teachers of pro-social activities, but also
exenpl ary teachers of aggression, which was the
fundanmental concern of the California legislature in
enacting this statute.

So while the science is éontinually
devel opi ng, indeed, it appears that studies are being
rel eased every nmonth regarding --

JUSTI CE KAGAN: Suppose a new st udy
suggested that novies were just as violent. Then,
presumably, California could regulate novies just as it
could regul ate vi deo ganes?

MR. MORAZZINI: Well, Your Honor, there is
scientific literature out there regarding the inpact of
violent media on children. 1In fact, for decades, the
Presi dent, Congress, the FTC, parenting groups, have

been uni quely concerned with the [ evel of violent nedia

6
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available to mnors that they have ready access to.

JUSTI CE SOTOVAYOR: | don't think; is that
answering Justice Kagan's question? One of the studies,
t he Anderson study, says that the effect of violence is
the sanme for a Bugs Bunny episode as it is for a violent
video. So can the legislature now, because it has that
study, say we can outlaw Bugs Bunny?

MR. MORAZZI NI : No - -

JUSTI CE SOTOVAYOR: There are peopl e who
woul d say that a cartoon has very little social val ue;
it's entertai nment, but not nuch else. This is
entertai nment.

"' m not suggesting that | |like this video,
the one at issue that you provided tﬁe five-mnute clip
about. To ne, it's not entertaining, but that's not the
point. To some it may well be.

MR. MORAZZINI: Justice Sotomayor, cartoons
do not depart fromthe established nornms to a | evel of
vi ol ence to which children have been historically
exposed to. W believe the |level of violence in these
vi deo ganes --

JUSTI CE SCALI A: That same argunent could
have been made when novies first cane out. They could
have said, oh, we've had violence in Ginmms fairy

tales, but we've never had it |live on the screen.

7
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mean, every time there's a new technol ogy, you can nake
t hat argunent.

MR. MORAZZINI: Well, Your Honor, | think
that's the beauty of incorporating the three prongs of
the MIler standard into California's law. This
standard is very prophylactic and ensures that only a
narrow category of material will be covered, certainly
not Gimms fairy tales.

JUSTI CE SOTOVAYOR: How is this any
different than what we said we don't do in the First
Amendnent field in Stevens, where we said we don't | ook
at a category of speech and decide that sonme of it has
| ow val ue? We decide whether a category of speech has a
hi storical tradition of being regulafed. Now, ot her
t han sonme State statutes that you point to, sone of
which are very clearly the sane as those that we struck
down in Wynn, where is the tradition of regul ating
vi ol ence?

MR. MORAZZINI: Your Honor, California
submts that when the rights of mnors are at issue and
not the rights of adults, the standard should be nore
flexible. The Constitution should recognize that when
the audience is mnors the same standard shoul d not
apply. Therefore, the question should not be whether or

not historically violent speech was regul ated, but

8
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

whet her or not the Constitution guarantees nminors a
right.

JUSTI CE SOTOVAYOR: Could you get rid of rap
musi c? Have you heard some of the lyrics of some of the
rap music, sonme of the original violent songs that have
been sung about killing people and about other violence
directed to thenf

MR. MORAZZINI: | would agree --

JUSTI CE SOTOVAYOR: Could the State --

MR, MORAZZINI: | would agree it's
egregi ous, Justice Sotomayor. However --

JUSTI CE SOTOVAYOR: Why isn't that obscene
in the sense that you are using the word, or deviant?

MR. MORAZZINI: |I'm not éure initially that
it's directly harnful to the devel opnent of mnors in
the way that we know that violent video ganes can be.

We know that violent material, |ike sexual material,
appeals to a base instinct in especially mnors. It has
-- it can be presented in a manner --

JUSTI CE ALI TO. When you tal k about ninors,
what are you -- what age group are you tal king about?

If a video game manufacturer has to decide under your
statute howto -- where its gane stands, what age of a
child should the manufacturer have in mnd? A
17-year-old? A 10-year-ol d?

9
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. MORAZZI NI : Your Honor, | would submt
that, just like in the obscenity context for mnors, a
law simlar to the New York |law at issue in G nsberg,

t hough California' s |law hasn't been construed or

applied, I would submt that the jury woul d be
instructed to consider mnors as a whole. In California
that's under 18 years old. So |I believe they would just
be instructed mnors as a cl ass.

JUSTICE ALITO. How can they -- how can they
do that? 1Isn't the average person |likely to think that
what's appropriate for a 17-year-old may not be
appropriate for a 10-year-old or an 8-year-ol d?

MR. MORAZZINI: Your Honor, | think juries
and judges do this every day in the .

JUSTI CE GI NSBURG: But California doesn't do
that. California has in big letters "18." So it's not
is it okay for a 7-year-old, is it okay for a
12-year-old. Part of this statute requires |abeling
t hese video ganes in big nunbers "18." So it's 18 and
California doesn't make any distinctions between
17-year-ol ds and 4-year-olds.

MR. MORAZZINI: Justice G nsburg, and
think rightfully so. | think a jury would be charged
with perhaps the standard of what the community believes

an average mnor. So the would consider --

10
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JUSTI CE SCALI A: An average mnor is halfway
between 0 and 18; is that 9 years ol d?

MR. MORAZZINI: Fair point, Justice Scalia.
| think a jury could be instructed as to the typical age
group of mnors that are playing these ganes.

JUSTI CE BREYER: VWhy woul dn't you, if
necessary, sinply say that a video gane that appeals to
the prurient, shameful, or norbid interests of those 18
-- or under, but let's take 18 -- and it's not suitable
in the community for those 18, and it has no redeem ng
I mportance of any kind, no serious literary, artistic,
political, or scientific value for those 18, that at
| east as to those, you can't sell it without -- the
parent can buy it but the child can'f buy it. So you

can't sell to a 12-year-old sonething that woul d be

horri ble for an 18-year-old. 1Is that -- would you be
willing to accept that if necessary to make this okay on
its face?

MR. MORAZZI NI : Justice Breyer, absolutely.

JUSTI CE BREYER: Ckay.

JUSTI CE KAGAN: M. Morazzini, could | take
you back to Justice Scalia's original question, which
was what counts as deviant violence or norbid violence.
Because | read your briefs all the way through and the

only thing that I found you said that was clearly

11
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covered by this statute was Postal 2. But presumably
the statute applies to nore than one video gane. So
what el se does it apply to? How nmany vi deo ganmes? \What
ki nd of video ganes?

| mean, how would you describe in plain
Engli sh what norbid violence is, what you have to see in
a video gane for it to be covered?

MR. MORAZZI NI : Okay. Justice Kagan, |
woul d go back to the | anguage of the statute, and the
statute covers video ganmes where the range of options
avail able to the player includes maimng, killing,

di smenbering, torturing, sexually assaulting, and those
types of violence. So | would | ook to ganmes where --

JUSTI CE KAGAN: So anyth{ng t hat has those
ki nds of violence counts?

MR. MORAZZINI: No, and then we would nove
to the three prongs of the MIler standard, Your Honor
We woul d | ook to see --

JUSTI CE KAGAN:. Well, so how do we separate
vi ol ent ganmes that are covered from vi ol ent ganmes just
as violent that are not covered?

MR. MORAZZINI: Well, Your Honor, | think a
jury could be instructed with expert testinony, with
video clips of ganme play, and to judge for

t hensel ves whet her --

12
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JUSTI CE SCALIA: |1'm not concerned about the
jury judging. |'mconcerned about the producer of the
ganes who has to know what he has to do in order to
conply with the law. And you are telling ne, well a
jury can -- of course a jury can nake up its mnd, |I'm
sure. But a law that has crimnal penalties has to be
clear. And how is the manufacturer to know whether a
particul ar violent game is covered or not?

MR. MORAZZINI: Well, Your Honor --

JUSTI CE SCALI A: Does he convene his own
jury and try it before -- you know, | really wouldn't
know what to do as a manufacturer.

MR. MORAZZI NI : Justice Scalia, | am
convi nced that the video ganme industfy wi Il know what to
do. They rate their video ganes every day on the basis
of violence. They rate themfor the intensity of the
vi ol ence.

JUSTI CE KAGAN: So is what is covered here
the mature category in the ratings? |Is that what this
statute covers? |Is that what it's neant to cover?

MR. MORAZZINI: | believe that sone mature-
rated ganes woul d be covered, but not all

JUSTI CE KAGAN: Sone but not all.

MR. MORAZZINI: But not all.

Your Honor, just like with sexual material,

13
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we can -- we can trust individual panderers of sexual
material to judge whether or not it's a --

JUSTI CE KENNEDY: Let ne just make one
comment on that point. It seens to ne all or at |east
the great majority of the questions today are designed
to probe whether or not this statute is vague. And you
say the beauty of the statute is that it utilizes the
categories that have been used in the obscenity area,
and that there's an obvious parallel there.

The problemis, is that for generations
there has been a societal consensus about sexual
material. Sex and vi ol ence have both been around a | ong
time, but there is a societal consensus about what's
of fensive for sexual material and thére are judicial
di scussions on it. Now, those judicial discussions are
not precise. You could have had the sanme questions
today with reference to an obscenity statute, and we
have -- we have said that, with reference to obscenity
there are certain -- that there are certain materials
that are not protected. Those rules are not precise at
the margins and some woul d say not precise in a nore
significant degree as well.

But you are asking us to go into an entirely
new area where there is no consensus, no judicial

opinions. And this is -- and this indicates to nme the

14
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statute m ght be vague, and | just thought you would
li ke to know that -- that reaction.

MR. MORAZZINI: Justice Kennedy, as with
sexual -- the regulation of sexual nmaterial and
obscenity, we had to start sonewhere. California is
choosing to start now We can build a consensus as to
what | evel of violence is in fact patently offensive for
m nors, is deviant for mnors, just as the case | aw has
devel oped over tinme with sexual depictions. Your Honor,
| believe the key is the simlarities violence has with
sex.

JUSTI CE SCALI A: What about excessive
glorification of drinking, novies that have too nuch
drinking? Does it have an effect on\ninors? | suppose
so.

| -- I amnot just concerned with the
vagueness. | amconcerned with the vagueness, but | am
concerned with the First Amendnent, which says Congress
shall make no | aw abridging the freedom of speech. And
It was always understood that the freedom of speech did
not include obscenity. |t has never been understood

that the freedom of speech did not include portrayals of

vi ol ence.
You are asking us to create a -- a whole new
prohi bition which the American people never -- never
15
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ratified when they ratified the First Anmendnent. They
knew t hey were -- you know, obscenity was -- was bad,
but -- what's next after violence? Drinking? Snoking?

Movi es that show snoking can't be shown to children?

Does -- will that affect then? Of course, | suppose it
will.

But is -- is that -- are -- are we to sit
day by day to decide what else will be nmade an exception

fromthe First Amendnent? Wiy -- why is this particul ar
exception okay, but the other ones that | just suggested
are not okay?

MR. MORAZZINI: Well, Justice Scalia, |
woul d Iike to highlight the fact that the material at
i ssue in G nsberg was not obscene. Under no exi sting
definition of obscenity was the partial nudity that this
Court allowed States to regulate m nors' access to --

JUSTICE ALITG Well, I think what
Justice Scalia wants to know i s what Janes Madi son
t hought about vi deo ganes.

(Laughter.)

JUSTICE ALITGO Did he enjoy thenf

JUSTI CE SCALI A:  No, | want to know what
James Madi son t hought about violence. Was there any
i ndi cation that anybody thought, when the First

Amendment was adopted, that there -- there was an

16
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exception to it for -- for speech regardi ng viol ence?
Anybody?

MR. MORAZZINI: Your Honor, as to mnors, |
beli eve, |ooking at sone of the historic statutes States
had passed, had enacted in the past, there was a soci al
recognition that there is a |level of violent material --

JUSTI CE SOTOVAYOR: VWhat's the earliest
statute?

MR. MORAZZI NI : Pardon?

JUSTI CE SOTOVAYOR: \What's the earliest
statute and how nuch enforcenent was --

MR. MORAZZI NI : Your Honor, | don't know the
earliest statute off the top of ny head. | believe they
go back into the early 1900s, perhapé later. |
apol ogi ze, but | don't know that --

JUSTI CE BREYER: Well, on the principle, |
nmean, it's been quite some years, hasn't it, before this
-- since this Court has held that one instance that
courts -- that the country, legislatures, can regulate
are fighting words? And we regul ate fighting words,
don't we?

MR. MORAZZI NI : Absolutely.

JUSTI CE BREYER: Because they provoke
viol ence. And the Anerican Psychol ogi cal Associ ation

and the Anerican Pediatric Associ ati on have sai d that

17
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certain kinds of video ganes here create viol ence when
children are exposed. There are 80 people who think to
the contrary, there are two huge things of netastudies
that think that -- not to the contrary. All right. So
what are we supposed to do?

MR. MORAZZINI: Well, Justice Breyer, |
think, in going back to Justice Scalia's question, |
find it hard to believe and I know of no historical
evi dence that suggests that our Founding Fathers in
enacting the First Amendnment intended to guarantee video
gane retailers a First Amendnment right --

JUSTI CE GINSBURG: Can | go back to what
Justice Breyer was asking? Because this Court, wth
respect to the fighting words, Chaplfnsky's "in your
face," provoked an i mmedi ate action, the Court has been
very careful to cordon that off so it doesn't have this
spillover potential. So you -- you didn't latch on to
fighting words. Your analogy is to obscenity for
teenagers, as | understand it.

MR. MORAZZINI: Yes, Justice Gnsburg. Wth
regard to fighting words, the -- the societal interest
in preventing acts of violence is -- is different than
t he concern at issue here today.

JUSTI CE KAGAN: So could I just make -- make

sure | understand that, M. Mdirazzini, because as |

18
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understand the State has given up its argunent that the
I nterest protected by this lawis an interest in
preventing m nors who see these ganes from goi ng out and
commtting violent acts thenselves; that the State is
not saying that that's the interest in the law, is that
correct? That instead the State is saying that the
interest in the lawis in protecting children's noral
devel opment general ly?

MR. MORAZZINI: Justice Kagan, we wel cone
that as -- as an effect of California' s regulation, but
the primary interest was the internal intrinsic harmto
m nors. That's what the State of California is deeply
concerned with in this case.

JUSTI CE SOTOVAYOR: Can f have a point of
clarification? Justice G nsburg tal ked about the
| abel ing parts of this act. The circuit court struck
t hose portions of the act. You have not chall enged t hat
ruling.

MR. MORAZZINI: Justice --

JUSTI CE SOTOVAYOR: There are two sections
to the act. One is a crimnal act for selling to a
m nor, and the other is a requirenent that you |l abel in
a certain way each video. The district court said both
were -- | think the circuit court said both were

unconstitutional, correct?

19
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MR. MORAZZINI: Yes, Justice Sotonayor.
They found --

JUSTI CE SOTOVAYOR: And your brief has not
addressed the | abeling requirenents at all.

MR. MORAZZINI: Well, we didn't, Your Honor,
because one holding of the Ninth Circuit hinged upon the
other. In striking down the body of California' s |aw,
the restriction on the sales, the court found that since
it's not illegal to sell these ganes to 18-year-ol ds,

that the governnmental purpose served behind the | abel

itself was -- was in fact m sleading. So under the
Zadora case law, | don't have the case cite before ne,
but under Zadora regarding | awers' advertising of -- of
services, it -- the government can réquire t he | abel i ng,

so long as it's necessary to prevent m sl eading the
consuner.

The Ninth Circuit found that because they
struck down the body of our law, that the "18" | abel
woul d be m sl eading. So --

JUSTI CE SOTOMAYOR: That's an interesting
concessi on on your part, that the | abeling doesn't have
a need separate fromthe restriction on sale. | would
have thought that if you wanted a | esser restriction,

t hat you woul d have pronoted | abeling as a reasonabl e

strict scrutiny restriction to pernmt the control of

20
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sale of these materials to mnors; but you seemto have
given up that argunent altogether.

MR. MORAZZINI: Justice Sotomayor, |
certainly did not attenpt or intend to concede that the
Ninth Circuit's opinion was correct in any sense in this
case.

JUSTI CE SOTOVAYOR: Well, you have conceded
it by not appealing it. But we're not -- your case on
| abeling rises and falls on the sale to m nors?

MR. MORAZZINI: At this point, | would
agree, Your Honor.

JUSTI CE G NSBURG: Does - -

JUSTI CE SCALI A: | gather that -- that if --
i f the parents of the m nor want the\kid to watch this
violent stuff, they |like gore, they may even |ike
vi ol ent kids --

(Laughter.)

JUSTI CE SCALIA: ~-- then -- then the State
of California has no objection? Right? So |ong as the
parent buys the thing, it's perfectly okay.

MR. MORAZZI NI : Your Honor, under G nsberg
they are entitled to direct the devel opnment and the
upbringing of their children in the manner they see fit.

JUSTI CE SCALI A Yes.

MR. MORAZZINI: It's inportant to the State
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of California that the parent -- that we ensure that the
parent can involve thenselves in this inportant
deci si on.

JUSTI CE SCALIA: So that's basically all
this is, is a-- alawto help parents, is that right?

MR. MORAZZINI: It's one of the two
fundanmental interests that are served by this |aw, yes,
ensuring that parents can involve thenselves in the
front end. California sought to erect a barrier in
between a retail sales clerk and a mnor with regard to
violent material, just as we allow for mnors' access to
sexual material, because California sees that the
devel opnental harm that could be caused to mnors is no
| ess significant than that recognized by this Court in
-- in Gnsberg with regard to m nors' exposure to sexual
material. Now, again, the material at issue in G nsherg
was not obscene.

JUSTICE ALITO. Do you think there is any
barrier in California to mnors' access to sexua
material ?

MR. MORAZZINI: | believe California has a
| aw, Penal Code Section 3.3.1

JUSTI CE G NSBURG: California has a G nsberg
type | aw.

MR, MORAZZINI: Yes.
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JUSTI CE ALITO. Does your office spend a | ot
of time enforcing that?

MR. MORAZZI NI : ' m not aware,

Justice Alito. But there is a proscription on the sale
of sexual material to mnors. It is defined as harnfu
to mnors, simlar to California's act. In fact,
California's act in incorporating the three prongs of

M Il er goes even further than the G nsberg |l aw at issue,
in G nsberg, New York | aw.

JUSTICE GINSBURG: Is there -- you've been
asked questions about the vagueness of this and the
problem for the seller to know what's good and what's
bad. California -- does California have any kind of an
advi sory opinion, an office that mﬂlf vi ew t hese vi deos
and say, yes, this belongs in this, what did you cal
it, deviant violence, and this one is just violent but
not deviant? 1Is there -- is there any kind of opinion
that the -- that the seller can get to know whi ch ganes
can be sold to mnors and which ones can't?

MR. MORAZZINI: Not that |I'm aware of,
Justice G nsburg.

JUSTI CE SCALI A:  You shoul d consi der
creating such a one. You mght call it the California
office of censorship. It would judge each of these

vi deos one by one. That would be very nice.
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MR. MORAZZINI: Your Honor, we -- we ask
juries to judge sexual material and its appropriateness
for mnors as well. | believe that if -- if we can view
the --

JUSTI CE SCALI A: Do we |let the governnent do
that? Juries are not controllable. That's the
wonderful thing about juries, also the worst thing about
juries.

(Laughter.)

JUSTI CE SCALI A: But -- but do we |et
gover nnment pass upon, you know, a board of censors? |
don't think so.

MR. MORAZZINI: Justice Scalia, California's
not doi ng that here. The standard ié quite simlar to
that in the sexual material realm California is not
acting as a censor. It is telling manufacturers and
distributors to |look at your material and to judge for
your sel ves whet her or not the level of violent content
neets the prongs of this definition.

JUSTI CE KENNEDY: | can see your white |ight
Is on. But even if we get past what | think are
difficult questions about vagueness and how to interpret
this law, isn't there a less restrictive alternative
with the -- the V-Chip?

MR. MORAZZINI: Your Honor, | believe you
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are referring to the parental controls that are
avail abl e on some of the new machi nes?

JUSTI CE KENNEDY: Yes.

MR. MORAZZINI: As we submitted in our
briefing, a sinple internet search for bypassing
parental controls brings up video clips instructing
m nors and young adults how to b pass the parental
controls.

JUSTI CE KENNEDY: V-Chi ps don't work?

MR, MORAZZINI: | believe the V-Chip is
limted to television, Justice Kennedy.

If I could reserve the remni nder of my tinme.

CHI EF JUSTI CE ROBERTS: Thank you, M.
Morazzini . \

MR. MORAZZI NI . Thank you.

CH EF JUSTI CE ROBERTS: M. Smth.

ORAL ARGUMENT OF PAUL M SM TH
ON BEHALF OF THE RESPONDENTS

MR. SMTH: M. Chief Justice, and may it
pl ease the Court:

The California | aw at issue restricts the
di stribution of expressive works based on their content.
California, as we have heard today, does not seriously
contend that it can satisfy the usual First Amendnment

standards that apply to such a law. Instead it's asking

25
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

this Court to grant it a new free pass, a brand-new
G nsberg-1i ke exception to the First Amendnent that
woul d deny constitutional protection to sonme ill-defined
subset of expressive works, and | submt not just video
ganes, but necessarily novies, books and any ot her
expressive work that describes or portrays violence in a
way that sonme court sonewhere, sone day, would decide is
devi ant and of f ensi ve.

CHI EF JUSTI CE ROBERTS: \What about the
di stinction between books and novies may be that in
t hese video ganmes the child is not sitting there
passi vely watching sonething; the child is doing the
killing. The child is doing the maimng. And | suppose
t hat m ght be understood to have a d{fferent i npact on
the child' s noral devel opnent.

MR. SMTH. Well, Your Honor, it mght. The
State of California has not marshalled a shred of
evidence to suggest it's true. And if you | ook at the
soci al science --

CHI EF JUSTI CE ROBERTS: What was the state
of the record that was present before the Court in
G nsherg?

MR. SMTH: The state of the record was that
they were aware of science on both sides and made a

judgnment that as a matter of common sense they could
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deci de that obscenity, even sonewhat at-|arge obscenity

CHI EF JUSTI CE ROBERTS: So the Court acted
on the basis of commpn sense?

MR SMTH: Yes. It said as long as there
I's science on both sides, but in that particul ar area,
which is an exception based -- that goes back to the
founding, they felt that it was proper for themto
adj ust the outer boundaries of the exception.

JUSTI CE GI NSBURG: But the material wasn't
obscene. They were girlie magazines, | inmagine to
today's children they would seem rather tane, the
magazi nes involved. But they were definitely not
obscene with respect to adults. \

MR. SM TH. Your Honor, that's certainly
true. But one of the things about the case that is
i mportant to recognize, is they didn't pass on the
particul ar material before the Court. They sinply said,
is this somewhat | arger definition of variable obscenity
going to be acceptable to --

JUSTI CE BREYER: Tal ki ng about common sense,
why isn't it common sense to say that if a parent wants
his 13-year-old child to have a gane where the child is
going to sit there and imagine he is a torturer and

i npose gratuitous, painful, excruciating, torturing
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vi ol ence upon small children and wonmen and do this for
an hour or so, and there is no social or redeem ng
value, it's not artistic, it's not literary, et cetera,
why isn't it conmobn sense to say a State has the right
to say, parent, if you want that for your 13-year-old,
you go buy it yourself, which I think is what they are
sayi ng.

MR. SMTH. Well, Your Honor, the State has
to have sone reason to think that parents --

JUSTI CE BREYER: It does, it does. What it
has is -- and | have | ooked at the studies, perhaps not
as thoroughly as you. But it seened to ne that
Dr. Ferguson and Dr. Anderson are in a disagreenment.
They aren't in that nuch of a disagréenent actual ly, but
t hey have | ooked in depth at a whole | ot of video ganes,
not novies they are tal king about or other things; they
are tal king about video ganes.

And both groups cone to the concl usion that
there is some tendency to increase violence. And the
American Psychiatric -- Psychol ogi cal Association, the
Ameri can Pediatric Association, sign on to a long |ist
on | think it is the Anderson side that this does hurt
chil dren.

| have to admt that if |I'm supposed to be a

soci ol ogi cal expert, | can't choose between them If |
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can say could a |egislature have enough evidence to
think there is harm the answer is yes.

MR. SMTH. There is two aspects of harm
The one | was about to address was the question of
whet her parents need additional help in exercising the
role that they have played throughout the history --

JUSTI CE BREYER: Yes. They need additional
hel p because many parents are not honme when their
children come honme from school. Many parents have jobs,
we hope. And when their children are there, they do
what they want. And all this says is that if you want
that gratuitous torture of, let's say babies, to nake it
as bad as possible, what you do, parent, is you go buy
it; don't et himbuy it on his omm,\and he's 13 years
old. Now, what's the commopn sense or what's the science
of that?

MR SMTH. Well, two aspects. Wth respect
to parental controls, Your Honor, there is a whole
variety -- a whole series of things that parents have
avail able to them and are using today to deal wth any
concerns they have about what's appropriate for their
chil dren.

CHI EF JUSTI CE ROBERTS: | don't want to
i nterrupt your answer, but any 13-year-old can bypass

parental controls in about 5 m nutes.
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MR. SMTH: That is one el enent of about
five different elenments, Your Honor. If | could talk
about -- there is the ratings. Parents are doing the
purchasing 90 percent of the tinme. Even if the child
does the purchasing, they bring the ganme honme, the
parent can review it.

The gane is being played in the hone on the
famly tel evision or conmputer nost of the tinme. Any
harm that is supposed to be inflicted on themis
supposed to take place over a period of years, not
m nutes, so the parent has anple opportunity to exercise
parental supervision over what ganes are being played in
the house. Plus there is the parental controls, which
are simlar to the ones that the Couft has found to be
significant in the Playboy case, in the COPA case, a
whol e variety of cases.

JUSTI CE SCALI A:  How nuch do these videos
cost?

MR. SMTH: They cost in the range of $50 or
$60 when new, Your Honor.

JUSTI CE SCALI A: Not too many 13-year-olds
walk in with a $50 bill, do they?

MR SMTH. It seens very likely that the
people, if there are any out there buying games wi thout

parental perm ssion -- which the State, by the way, has
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not even tried to show -- they are likely in the
16-year-ol d category.

JUSTI CE BREYER: You are away fromthe
conmon sense. |If you are going back to the conmobn sense
of it, what common sense is there in having a state of
the law that a State can forbid and says to the parent
that the child, the 13-year-old, cannot go in and buy a
pi cture of a naked woman, but the 13-year-old child can
go in and buy one of these video ganes as | have
described? | have tried to take as bad a one as | could
think of, gratuitous torture of children. Okay. Now,
you can't buy a naked woman, but you can go and buy
that, you say to the 13-year-old. Now, what sense is
there to that? \

MR SMTH. Well, there is various aspects
of this that | think it's inmportant to understand.

First of all, violence has been a feature of works that
we create for children and encouraged themto watch

t hroughout the history of this country. W have a very
di fferent sense of whether violence per se --

JUSTI CE BREYER: You nmean | ove is not
sonet hing that people have tried to encourage children
to understand and know about? | nean, what's the

di fference between sex and violence? Both, if anything
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MR. SMTH:. There is a huge difference. The
difference is --

JUSTI CE BREYER: Thank you. | understand
t hat .

(Laughter.)

MR. SMTH: W do not -- the difference is
we do not make filns for children in which explicit sex
happens. We do nmake filnms for children in which graphic
vi ol ence happens.

CHI EF JUSTI CE ROBERTS: Graphic violence.
There is a difference. W do not have a tradition in
this country of telling children they should watch
people actively hitting schoolgirls over the head with a
shovel so they'll beg with mercy, be{ng mercil ess and
decapitating them shooting people in the |leg so they
fall down.

|"mreading fromthe district court
description: Pour gasoline over them set themon fire
and urinate on them We do not have a tradition in this
country. We protect children fromthat. W don't
actively expose themto that.

MR. SM TH: And parents have been doi ng that
since tinme imenorial. The question before this Court
I's whether you are going to create an entirely new

exception under the First Amendnent, whether parents
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need to have such a new exception created, and whet her
or not if you are going to do it you could possibly
figure out what the scope of that exception is.

CHI EF JUSTI CE ROBERTS: |Is it your position
-- | know this is a facial challenge, M. Smth. So is
it your position that the First Anendnment coul d not
prohibit the sale to mnors of the video gane that |
just descri bed?

MR. SMTH. M position is that npost people
woul d think that that's an inappropriate game for
m nors. We do not try to sell it to mnors, but the
Constitution should not be --

CH EF JUSTI CE ROBERTS: | know you don't,
but what is -- you are avoiding the énsmer. Does t he
First Amendnent protect the sale of that video to
m nors?

MR SMTH. M position --

CHI EF JUSTI CE ROBERTS: A m nor?

MR. SMTH: M position is that there is not
a violence exception to the First Amendnment for mnors
and there should not be.

CHI EF JUSTI CE ROBERTS: So your position is
that the First Amendnent does not, cannot, no matter
what type of |aw, whether this one is vague or not, that

the State | egislature cannot pass a | aw that says you
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may not sell to a 10-year-old a video in which they set
schoolgirls on fire.

MR. SMTH: And the reason for that is there
is no possible way, it's an insuperable problem to use
the English | anguage to draw an exception to the
Constitution, to the First Amendnment, that would --

JUSTICE ALITO Wat if the State passed a
-- what if California took the list of video ganes that
your association rates as mature and said there's a
civil penalty. And you apparently don't want your --
you don't want vendors selling those games to m nors,
Isn't that right?

MR. SM TH: Exercising our First Amendnent
rights, we have decided -- \

JUSTICE ALITO.  You don't want that. And
what if California said there is a civil penalty
attached to that?

MR. SM TH: What that would do is transform
the ESRB, the private voluntary systemthat exists, into
t he censorship comm ssion that this Court struck down in
Interstate Circuit. Wen the governnent does that and
you have to go to themfor perm ssion to allow kids into
the novies or to play this gane, it is a prior
restraint. You have way too nmuch discretion. It's a

licensing authority that the First Anmendnent doesn't
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al | ow.

JUSTICE ALITO. You seemto argue that there
really is no good reason to think that exposure to video
ganes is bad for mnors, exposure to really violent
video ganes is bad to mnors; is that right?

MR SMTH. | think it's inportant to draw a
di stinction between harmthat could be cogni zabl e under
the | aw and appropriateness. Famlies have different
judgnments that they make about their children at
different ages and with different content and different
fam |y val ues.

JUSTI CE KAGAN: Well, M. Smith, is there
any show ng that the States could nmake that woul d
satisfy you, that would say yes, thaf's a sufficient
showing for this law to go forward?

You know, | understand that you think that
the current studies don't suggest nmuch of anything about
har m

MR. SMTH: No, they don't.

JUSTI CE KAGAN: But are there studies that
woul d be enough?

MR SMTH. Well, | guess | can inagine a
world in which expression could transform 75 percent of
the people who experience it into nmurderers. That's

clearly not the way the human m nd works. Here the
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reality is quite the opposite. Dr. Anderson testified
in the Illinois trial, which is in the record, that the
vast majority of people playing the games will grow up
and be just fine. And in fact, he acknow edged that the
effects of these ganes are not one whit different from
wat chi ng cartoons on tel evision or readi ng violent
passages in the Bible or Iooking at a picture of a gun.
JUSTI CE SCALI A:  You really don't want to
argue the case on that ground. | gather you don't
believe that the First Amendnent reads, "Congress shall
make no | aw abridging the freedom of speech except those
t hat make sense.” Is that --
MR. SM TH:  Your Honor, ny main ground today
is exactly that, that this Court said | ast year in
United States v. Stevens it doesn't have a freewheeling
authority to create new exceptions to the First
Amendment after 200 years based on a cost-benefit
analysis, and this is a test of that. This is exactly
what the State of California is asking you to do.
JUSTICE ALITO But we have here a new -- a

new medi um t hat cannot possi bly have been envi si oned at

the time when the First Amendnent was ratified. It is
totally different from-- it's one thing to read a
description of -- as one of -- one of these video ganes

is pronoted as saying, "What's black and white and red
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all over? Perhaps the answer could include disposing of
your enemes in a neat grinder." Now, reading that is
one thing. Seeing it as graphically portrayed --

JUSTI CE SCALIA: And doing it.

JUSTICE ALITGO -- and doing it is still a
third thing.

So this presents a question that coul d not
have been specifically contenplated at the tinme when the
First Amendnent was adopted. And to say, well, because
nobody was -- because descriptions in a book of violence
were not considered a category of speech that was
appropriate for limtation at the time when the First
Amendnment was violated is entirely artificial.

MR. SMTH:. We do have a\new medi um her e,
Your Honor, but we have a history in this country of new
medi uns com ng al ong and peopl e vastly overreacting to
them thinking the sky is falling, our children are all
going to be turned into crimnals.

It started with the crinme novels of the late
19th century, which produced this raft of |egislation
whi ch was never enforced. It started with com ¢ books
and novies in the 1950s. There were hearings across the
street in the 1950s where social scientists came in and
intoned to the Senate that half the juvenile delinquency

in this country was being caused by reading com c books,
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and there was enornous pressure on the industry. They
self -- they self-censored. W had television. W have
rock lyrics. W have the Internet.

JUSTICE KAGAN. M. Smth, do you think all
vi deo games are speech in the first instance? Because
you could | ook at these ganes and say they're the
noder n- day equi val ent of Monopoly sets. They are ganes.
They are things that people use to conpete. You know,
when you think about some of them-- the first video
gane was Pong. It was playing tennis on your TV. How
is that speech at all?

MR. SM TH. The ganes that we are talking
about have narrative, events that are occurring,
characters, and plot. That is exactfy what the State
has set out to regulate here. It says if these events
occur here -- there is violence, one person is hurting
anot her person -- it has to be a human being who is the
victim-- and is doing it in a way that they find
of fensive in some way, we are going to regulate it. So
obvi ously --

JUSTI CE KAGAN: So are we going to separate
video ganes into narrative video games and non-narrative
vi deo ganes?

MR. SM TH: You don't have to, as |ong as

the lawis limted to regulating narrative. That's what
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this lawis limted to. Now, if the |aw said you
shoul dn't buy -- play ganes that have red i nmages that
appear in them or sonething el se that was sonehow
non- content based, that m ght be a cl oser case.

JUSTI CE SCALI A:  Well, what about a |aw that
says you can't sell to mnors a video gane -- it doesn't
care what the plot is, but no video gane in which the
m nor conmmts violent acts of mimng, killing, setting
people on fire? What about that? Wuld that -- woul d
t hat be regul ati ng speech?

MR. SMTH: Well, of course, Your Honor.
That's exactly what -- what --

JUSTI CE SCALIA: It's not speech. You were
saying, you just can't let the kid nﬁin1-- maim Kkill,
or set on fire.

MR SMTH: [|'msorry?

JUSTI CE SCALI A: What the |aw woul d be
directed at is not the plot, not the video gane itself,
but the child' s act of commtting nurder, maimng, and
so forth.

MR SMTH. Well, the events in a video gane
-- what happens in the plot is a conbination of what the
gane gives you and what the player adds to it. There is
a creative aspect comng at it fromthe other side.

It's often referred to as a di al ogue between the player
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and the game. | would submt that both are conpletely
protected by the First Amendnent. Just as a person --

JUSTI CE SCALI A: The child is speaking to
t he game?

MR SMTH: No. The child is helping to
make the plot, determ ne what happens in the events that
appear on the screen, just as an actor helps to portray
what happens in a play. You are acting out certain
el ements of the play and you are contributing to the
events that occur and adding a creative el ement of your
own. That's what nmakes them different and in nmany ways
wonder f ul .

CH EF JUSTI CE ROBERTS: M. Smith, your
chal l enge is a facial challenge? \

MR. SM TH: Yes, Your Honor.

CHI EF JUSTI CE ROBERTS: So that under --
whet her you use the Salerno test or the G ucksberg test,
iIf there is either one or any applications that would
satisfy the Constitution, the facial challenge fails.

Ri ght ?

MR. SMTH: Very clear under the |law of this
Court that those tests don't apply in a First Amendnent
context if the --

CH EF JUSTI CE ROBERTS: I thought we

referenced them |l ast year in the Stevens case, and the
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only reason we didn't have to decide which applies is
because we adopted an approach that | ooked at
overbreadth and said this statute is overbroad, and
specifically didn't decide whether it could be applied
in that case to crush videos.

MR. SMTH: That's correct, Your Honor, but
| think it's -- there is no argunent here, | don't
think, that if you can find one game out there to which
this can constitutionally be applied, even though it
woul d al so be unconstitutionally applied with the vast
anmount of other cases --

CHI EF JUSTI CE ROBERTS: Well, |
understood -- the tenor of nuch of the questioning, |
think, is that there may be ganes and may be mnors --
maybe a | ess violent gane sold to a 17-year-old, perhaps
that violates the First Amendnent, but sonmething |ike
Postal 2 sold to a 10-year-old m ght well -- m ght
well not violate the First Amendnment to apply this |aw
to that.

MR. SMTH. Well, that my be --

CHI EF JUSTI CE ROBERTS: And the way we
approached the issue in Stevens, where we had hunting
vi deos and crush videos, would say that it's too broad
to apply the law to everything, so we strike it down,

it's overbroad, but |eave open the possibility that a
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nore narrow y-drawn statute m ght pass nuster

Why isn't that a good approach here?

MR. SM TH: You certainly could do that.
Certainly, the key thing is if you strike down this |aw,
because this law is clearly much broader than any one
gane, | would submt to you, though, that there is no
way that, in fact, anybody is going to be able to cone
back and draw a statute that gets to what they claim
because the English | anguage is not susceptible at that
| evel of precision.

JUSTI CE BREYER: It's not susceptible.

Thr oughout you have been arguing your point, which is
fair. You have sonme experts who favor you and you make
t hat point very strongly, and your pdint's a pretty good
one and a serious one, that it's very hard to draw this
i ne under traditional First Amendnent standards. But |
would like you to deal with their point for a nonent.
And | take it their point is: There is no new First
Amendment thing here.

There is a category -- call them X -- which
really are involving things like torturing children, et
cetera. Maybe you don't like to sell themto anybody.
You have an X or sone special thing. But they exist,
and they fit within a MIler-type definition. They are

much worse than the sinple girlie magazi ne that was
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i nvol ved there, and they will use traditional First
Amendnment tests. That is to say, there is speech at

i ssue, that speech is being limted, it is being done
for a good reason, conpelling interest -- nanely, this
problemw th the X videos and the torture and living it
through -- and there is no less restrictive alternative
that isn't also significantly | ess effective.

See, | want you to deal with that directly,
because what you have been doing for the nost part is
saying we would have to be in some new, total new area,
et cetera. But their argunent is you don't have to be
in some totally new area, et cetera; apply traditiona
First Amendnment standards and we win. That's their
argument and | would like to hear mhét you have to say
about that, specifically.

MR. SM TH:  Your Honor, they do not suggest
that there is any existing exception to the First
Amendnment that would apply to --

JUSTI CE BREYER: This is not an exception.
It is the traditional strict scrutiny First Amendnent
test.

MR. SMTH. Well, they make a feint at
trying to argue --

JUSTI CE BREYER: Let's -- to get you to

focus on it, I'll say |I've made the argunent.
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MR. SM TH. There you go, okay. Your Honor,
| think if you apply strict scrutiny here they do not
cone close to the kind of show ng that would be required
under -- under the First Amendnent.

First of all, they have not shown any
problem |et alone a conpelling problem requiring
regul ation here in a world where parents are fully
enpowered already to make these calls, where crine,

i ncluding violent crinmes, since the introduction of

t hese ganmes has been plumeting in this country, down 50
percent since the day Doom first went on the market

15 years ago; in a world where parents are fully aware
of what's going on in their homes and aware of the

rati ngs system and can use all the ofher tools that we
have tal ked about --

JUSTI CE SOTOVAYOR: But they have plenty of
evi dence that --

JUSTI CE KENNEDY: \Why couldn't you make the
sane argunents with respect to the obscenity statutes?

MR. SMTH: Well, Your Honor, because
obscenity doesn't have strict scrutiny applied to it.

If it did, | expect you could nmake the sanme argunents,
i f there --
JUSTI CE KENNEDY: Why shoul dn't viol ence be

treated the sane as obscenity?
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MR. SMTH: Well, because first of all we
don't have the sane history of it. There is no
hi storical pedigree of that kind of an exception. And
as | was suggesting earlier, there is a fundanental
difference factually, which is G nsberg works tol erably
wel | because we take everything that's sexually explicit
and appeals to a prurient interest and we say over here,
it is not appropriate for mnors.

Vi ol ence would require you to draw a nuch
different |ine between acceptable protected viol ence and
unaccept abl e unprotected violence for mnors, and given
the lack of historical pedigree but also just given the
nature of what you are trying to do --

JUSTI CE KENNEDY: Wl |, fhe Court -- the
Court struggled for many, many years and to sonme extent
is still struggling with obscenity. They cane up with
basically what we m ght call the MIIler standards, and
-- and the State has said this gives us a category that
we can work with, with reference to viol ence.

MR SMTH:. And if you take the Ml er
standards and you take two thing out of it, you take out
of it explicit sex and nudity, and you take out an
appeal to prurient interest, what do you have left? You
have left -- what you have is a structure with no

apparent neaning. There is no way to know how a court
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woul d apply a standard |i ke deviant violence, norbid
vi ol ence, offensive violence, |let al one decide which
vi deo ganmes have a redeem ng social, political
Artistic value. The value of a video gane is conpletely
in the eye of the beholder. Some would say they are
beautiful works of artistic creation; others would
say --

JUSTI CE KENNEDY: You can make all those
arguments with reference to obscenity.

MR. SM TH: Except that you know -- we know,

we all know at |east with respect to G nsberg -- adult
obscenity I would acknowl edge is a very difficult |ine.
Adult -- G nsberg works reasonably well, because if it

has sex in it and naked peopl e havind sex init and it's
designed to be appealing to people's prurient interests,
you don't give it to mnors and you don't have a | ot of
cases out there about that.

JUSTI CE SCALI A: And you started G nsberg

with something that is prescribable even with regard to

adul ts.

MR. SM TH: Correct, Your Honor.

JUSTI CE SCALI A:  You know that there is such
a thing as -- as obscenity, which can be proscri bed even
-- even as to adults. \Whereas in this case, | don't

know that there's such a thing as norbid viol ence
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whi ch could be elimnated from ordi nary novi es.

MR SMTH:. Let ne -- | think alittle
history is in order here. This Court has tw ce dealt
wth |laws attenpting to regul ated violent works in the
past. One was in Wnters v. New York where | aw appli ed
t o magazi nes and books, and one was in the 1960s. On
the very day G nsberg came down in the Interstate
Circuit case, the City of Dallas had an ordi nance where
there was going to be a conmm ssion that was going to
review each novie and decide if it was appropriate for
chil dren.

JUSTICE ALITO Let ne be clear about
exactly what your argunment is. Your argunent is that
there is nothing that a State can do\to limt mnors'
access to the nost violent, sadistic, graphic video gane
t hat can be devel oped. That's your argunment --

MR SMTH. M position is --

JUSTICE ALITO. Is it or isn't it?

MR. SMTH: M position is that strict
scrutiny applies, and that given the facts in the
record, given the fact that the -- the problemis
already well controlled, the parents are enpowered, and
there are great and |less alternatives out there --

JUSTI CE SOTOVAYOR: So when you say --

MR. SMTH:. There isn't any basis to say
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scrutiny is satisfied.

CHI EF JUSTI CE ROBERTS: So just to be clear,
your answer to Justice Alito is at this point there is
not hing the State can do?

MR. SM TH: Because there is no problemit
needs to solve that would justify --

CHI EF JUSTI CE ROBERTS: Could | just have a
si npl e answer ?

MR. SM TH: The answer is yes, Your Honor.

CHI EF JUSTI CE ROBERTS: There is nothing the
State can do.

JUSTI CE SOTOMAYOR: M. Snmith, how can you
say that? There is plenty of proof that -- that
children are going into stores and bdying t hese ganes
despite the voluntary rating system despite the
voluntary retailer restraint by some. There is still
proof out there and an abundance of it that kids are
buyi ng the ganes.

MR SMTH: | just --

JUSTI CE SOTOVAYOR: And there is proof that
some parents, as well intentioned as they may or may not
be, have not been able to supervise that. So | --
starting fromthe proposition that there is a problem
it's a conpelling State need, why are you arguing that

there is no solution that the State could use to address
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t hat probl enf?

MR. SM TH:. The -- the existing sol utions
are perfectly capable of allowing this problemto be
addressed, assumng it is a problem And I --

JUSTI CE SOTOVAYOR: But it's still about 20
percent of sales are going to kids.

MR. SM TH. That's when they send in
sonebody who's 16 to test the system There isn't any
evidence at all in this record that actual children, not
testers, are in fact disobeying their parents and
secretly buying these ganes, bringing theminto the honme
and playing themfor years w thout their parents unaware
of it. There is sinply no evidence of that at all.

CHI EF JUSTI CE ROBERTS: éould you have a | aw
that says the State has to put -- the dealers have to
put the violent video ganes in a particular area of the
video store? That is not -- and then -- you know, and
m nors are not allowed in that area?

MR. SMTH. Well, if what you are saying is
you are going to have a limt on the ability of mnors
to buy them because of walled off, and m nors are not
allowed to go pick themoff the shelf --

CH EF JUSTI CE ROBERTS: Yes.

MR. SMTH: -- then I don't know how t hat

differs fromthe current |aw, Your Honor, assun ng you
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could figure out --

JUSTI CE BREYER: Your answer -- your answer
to the first question of Justice Alito and the Chief
Justice was yes, isn't that -- that you are saying that
there is nothing they can do? So now, am /| right about
that or am | not right?

MR. SM TH:. Yes. Strict scrutiny does not
make sense.

JUSTICE BREYER: | amright. Okay. Al |
want ed was an answer to that.

CHI EF JUSTI CE ROBERTS: So they can't say,
exanple, all the -- all the highest rated videos have to
be on the top shelf out of the reach of children. Can
they do that?

MR SMTH: | would think that that's
probably not --

CHI EF JUSTI CE ROBERTS: That's what they do
wth cigarettes or sonething, isn't it?

MR. SM TH: Except that cigarettes are not
speech, Your Honor. This is fully protected speech.

CH EF JUSTI CE ROBERTS: I know t hat
cigarettes are not speech, M. Smth. Cigarettes are
sonet hi ng that we have determ ned are harnful to
children. The question is, you say the record doesn't

support the idea that these video ganes are harnful to
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children. Sone of us may conclude that it does.

MR SMTH. Well, truly the record doesn't
support it. The record says that if -- even if you take
the studies at face value, it is not one nore whit |ess
nmore harnful than watching television cartoons. That's
what the record shows.

JUSTI CE G NSBURG: But on that -- on that
score, M. Smth, there is a study by the FCC. The
gquestion is whether violence can be restricted during

t he hours when nost children are awake, just the way

pornography is. | don't remenber what -- what are the
hours, that -- sonething like from 10:00 in the evening?
| don't -- but didn't the FCC say, yes, we

could do the sane thing for violence\that we are doing
for sex, except we don't think we ought to do it, we
t hi nk Congress should do it?

MR. SM TH: What they did was they spent
several years trying to cone up with a definition that
woul d al |l ow anybody to figure out which violent TV shows
have to be put into this violent adult category and
whi ch don't, and they eventually punted and said, we
have no idea to do that; Congress asked us to do it; we
cannot do it; and they punted it back to Congress to try
to come up with a definition.

This is a very difficult task, trying to use
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| anguage to differentiate | evels of violence or types of
violence in a manner that would in some way tell people
what the rules of the gane are. | think even if you
think that there is sonme problem out there that needs to
be sol ved, you ought to think very carefully about

whet her or not you are going to authorize sone creation
of a new rule authorizing regulation in this area, when
nobody will have any idea what the scope of it is.

JUSTICE ALITO. And you say there is no
probl em because 16-year-olds in California never have
$50 available to go buy a video game, and because they
never have TVs in their roomand their parents are
al ways honme wat ching what they -- they do with their
vi deo ganes, and the parents -- and fhe vi deo ganmes have
features that allow parents to bl ock access to -- to
bl ock the playing of violent video ganes, which can't be
overcone by a conmputer-savvy California 16-year-old,
that's why there is no problem right?

MR. SMTH: | guess if what we are really
going to do is judge the constitution of this |aw based
on what 16- and 17-year-olds are getting and whet her
that would be harnmful to them | think the problemthere
Is the line between 16 and 17 and 18 is so fine, that
you are not going to be able to identify any real

category of ganes that fits into that category. And
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it's inportant by the way to note that California hasn't
told us whet her we should judge 5-year-olds,
10-year-olds, 17-year-olds. If it's 5-year-olds, it's
vastly overrestrictive; if it's 17-year-olds | suspect
-- | suspect it wouldn't restrict anything because
nobody is going to be able to convince a -- jury, well,
this is an 18-year-old ganme, not a 17-year-old gane.

CHI EF JUSTI CE ROBERTS: We draw that kind of
line of course in the death penalty area, don't we?
Bet ween 18-year-olds? You are under 18; you can't be
sentenced to |life without parole; if you were over 18
you can.

MR. SMTH: You do draw that |ine, Your
Honor . \

CHI EF JUSTI CE ROBERTS: And we do it for
drinking; we do it for driving.

MR. SM TH: But here you were assessing
wor ks of expression, deciding to decide what age they --
t hey would correspond to, and I don't think you can cut
it that finely and say well, this is an 18 gane; this is
only a 17 ganme. | just don't think that works. So if
that's the test, the test Justice Breyer suggested it
ought to be, then the statute essentially would restrict
nothing. |If the test is 5-year-olds --

JUSTI CE BREYER: Stick to the X things,
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maybe. Maybe it would restrict the total gratuitous
torture. And if that's what it restricted, why is that
such a terrible thing?

MR. SMTH: Well, first of all --

JUSTI CE BREYER: And if as you experinented
with other things, as they did in the obscenity area,
you coul d discover you could Iimt it to that.

MR. SMTH: | think the maybe is telling,

t hough, Your Honor. Sonebody, as Justice Scalia would
poi nt out, in publishing a gane has to know what -- what
-- what the rules of the ganme are in advance. Subject
to hundreds of mllions of dollars of penalties, this is
$1,000 a gane penalty. If --

JUSTI CE BREYER: Wel |, yéu have your rul e,
so why wouldn't the first step be they would foll ow your
rules? Your rules. The X things would be limted to
peopl e who are over 18, and let's see if we ever get
prosecuted for a different one. And you m ght never.

MR. SMTH: Qur rules wouldn't help you at
all. They say that they are only restricting a smaller
number, a small subset of Mrated games, which by the
way, we say are appropriate for 17-year-olds. So these
ratings that the state wants us to inpose are going to
conflict with the ratings that are already on the

packagi ng which are being used by parents every day to
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make these judgnments. So it's actually interfering.
The prospect of it would interfere with the infornmation
al ready on the packagi ng.

CHI EF JUSTI CE ROBERTS: Thank you, M.
Smith.

M. Morazzini, you have four m nutes
remai ni ng.

REBUTTAL ARGUMENT OF ZACKERY P. MORAZZI N
ON BEHALF OF THE PETI TI ONERS

MR. MORAZZI NI : Thank you,
M. Chief Justice.

| wanted to address one point that has been
rai sed about mnors' ability to access these ganes.
Yes, new ganes do cost $60, but California‘s | aw al so
regul ates the rental of these video ganes, which is just
a few dollars per gane. So mnors certainly can afford
t hem and can access them

But | also wanted to draw out the point that
California's law really is not an ordi nance that is
directed to a plot of a gane. |It's expressly directed
to ganmes with essentially no plot, no artistic val ue.
This is the hel pful nature of the third prong of the
MIller standard. So it really is only going after the
nature of the gane where the child is --

JUSTI CE SCALI A: Excuse ne. If it has a
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plot it has artistic value, is that going to be the test
for artistic value? Anything that has a plot?

MR. MORAZZINI: That would be one factor to
be consi dered, Justice Scalia.

JUSTI CE SCALIA: Well --

MR. MORAZZINI: The nature of a plot.

JUSTI CE SCALI A: One factor to be
consi dered, sure. But you were not telling us that so
|l ong as it has a plot it's okay?

MR. MORAZZINI: No, Your Honor. As this
Court held in the Jacobilus case, a single quotation
fromVoltaire on the fly | eaf of an otherw se obscene
wor k was not going to make that work non-obscene.

JUSTI CE SCALI A:  You can:t have artistic
videos that involve maimng and cutting off heads and
evi scerating people, right, so long as its artistic it's
okay.

MR. MORAZZINI: If the level of the violence
just as an obscenity, if the |evel of violence causes
the gane as a whole to lack the artistic, it is a
bal ance, Your Honor, just as it is with sexual material.
Each aspect -- that is why violence and sex --

JUSTI CE SCALI A: Artistic for whom for a
5-year-old? Wat a 5-year-old would appreciate as great

art, is that going to be the test?
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MR. MORAZZINI: Again, mnors as a cl ass.
So those under 18-years-ol d.

JUSTI CE KAGAN: You think Mirtal Conbat is
prohi bited by this statute?

MR. MORAZZINI: | believe it's a candidate,
Your Honor, but | haven't played the game and been
exposed to it sufficiently to judge for nyself.

JUSTI CE KAGAN: It's a candidate, neaning,
yes, a reasonable jury could find that Mrtal Conbat,
which is an iconic ganme, which | amsure half of the
clerks who work for us spend considerabl e anmounts of
time in their adol escence playing.

JUSTI CE SCALI A: | don't know what she's
tal k about. \

MR. MORAZZI NI : Justice Kagan, by candi date,
| meant that the video ganme industry should |look at it,
should take a long look at it. But |I don't know off the
top of my head. I'mwlling to state right here in open
court that the video game Postal 11, yes, would be
covered by this act. I'mwlling to guess that games we
describe in our brief such as MadWorld woul d be covered
by the act. | think the video gane industry --

JUSTI CE SOTOMAYOR: Wbuld a video gane that
portrayed a Vul can as opposed to a human bei ng, being

mai med and tortured, would that be covered by the act?
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MR. MORAZZINI: No, it wouldn't, Your Honor,
because the act is only directed towards the range of
options that are able to be inflicted on a human being.

JUSTI CE SOTOVAYOR: So if the video producer
says this is not a human being, it's an android conputer
simul ated person, then all they have to do is put a
little artificial feature on the creature and they could
sell the video gane?

MR. MORAZZINI: Under the act, yes, because
California's concern, | think this is one of the reasons
that sex and violence are so simlar, these are base
physi cal acts we are tal ki ng about, Justice Sotomayor.
So limting, narrowing our |aw here in California, there
in California to violence -- violent\depictions agai nst
human bei ngs.

JUSTI CE SOTOVAYOR: So what happens when the
character gets mai med, head chopped off and i medi ately
after it happens they spring back to life and they
continue their battle. |Is that covered by your act?
Because they haven't been mained and killed forever.

Just tenporarily.

MR. MORAZZINI: | would think so. The
intent of the lawis to limt mnors' access to those
ganes.

JUSTI CE SOTOVAYOR: Isn't that feedback to
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Justice Scalia's question?

MR. MORAZZI NI : Your Honor,

this is a facial

chal l enge. This statute has not been applied and not

even been construed by a state or federal court bel ow,

but .
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
MR. MORAZZI NI . Thank you.
CHI EF JUSTI CE ROBERTS: The case is

subm tted.

(Wher eupon, at 11:04 a.m,

above-entitled mtter was submtted.)
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