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Presentation: Copyright and legal risks in digital preservation
A
Legal risks to be managed in digital preservation:

3 issues


1.
Ownership of the content
· Copyright 
Issues:
· Can digital content such as webpages be legally copied for preservation purposes without infringing copyright?
· What legitimate uses can be made of the material copied for preservation purposes during the period of copyright protection?

· Does pres copying ever affect copyright owner’s economic rights in their works?
2.
Legality of content and using the content
· Defamation  - statements /imputations lowering a person’s reputation 
· Privacy – collection, use and disclosure of personal information without consent in breach of Privacy Act 1988  
· Confidentiality – disclosure of material provided on a confidential basis ​ while not preventing preservation copying can restrict access to that copy. 
· classification laws and content regulation – material potentially obscene, indecent can’t be copied published /distributed without obtaining prior classification rating
· breach ICIPs – disclosure secret/sacred material or material culturally restricted 
· breach of contract  / licensing conditions / restrictions – eg, restrictions on access to material until after death of donor.

3.
Duty of care over physical items
-       ie, to ensure the security and safety of collection items and prevent loss, damage or   destruction to items during preservation process


B
OVERVIEW OF PRESENTATION

Today I will focus primarily on the legal risks around copyright and preservation:

· type of preservation copying allowed under current Copyright Act 1968
· impact of the proposed new exceptions for cultural institutions under Copyright Amendment Bill 2006 on the ability of institutions to undertake broad-based preservation copying (particularly digital copying)    

· practical measures institutions can adopt to minimise legal risk of infringing copyright  in undertaking preservation copying.  

C
WHAT IS COPYRIGHT?

· The exclusive right to copy and otherwise use copyright material (eg communicate online, publish and publicly perform) and to stop other people copying your copyright material.
· Protects form not ideas.  The idea must be in material form ​– includes digital material  
· Protection is automatic – no copyright registration system in Australia
“BUNDLE” OF EXCLUSIVE RIGHTS ​​

Libraries and cultural institutions often do not own copyright in collection item (eg may purchase hard copy books or journals or subscribe to electronic databases) but they and their patrons often perform acts which are within the ‘exclusive rights’ of the copyright owner eg,

· Reproduction /copying

· Online communication (eg, over the internet or via an intranet or publicly accessible collections database)

· Public performance (eg, screening film)

· Making an adaptation of at item
COPYRIGHT INFRINGEMENT

Copyright infringement occurs where a person uses, or authorises the use of:
· all or any “substantial part” (an important, essential or distinctive part) of copyright material

· in one of the ways exclusively reserved to the copyright owner

· without permission / licence
Therefore staff from libraries and cultural institutions and their patrons/users will infringe copyright where they photocopy, digitise, download, or otherwise reproduce or use copyright material from the collection unless:
1.
       they own the copyright/IP in information /content in object/collection item
2. the material is no longer protected by copyright  (ie, public domain material)

3. the copying is permitted by an exception in the Copyright Act (eg, one of the library and archive exceptions)
4. libraries have direct permission/licence of copyright owner negotiated under licence /agreement 

eg PANDORA – web archive – in the absence of legal deposit provisions at the Federal level for online publications and websites, most PANDORA participants seek the permission of publishers before copying a title into the Archive
D
RELATIONSHIP BETWEEN PRESERVATION AND COPYRIGHT
1. 
Why make preservation copies?  
Ultimately, about ensuring that historically, scientifically and socially valuable material continues to be available.  
For whom?  For researchers, students, government, academics, life-long learners - i.e., there is a general public benefit.  
Preservation is a necessary pre-condition to providing access – 
Note: exceptions in the © Act for preservation copying are separate to exceptions providing a legal entitlement to provide access to preserved materials without permission /licence of © owner.  

… …….a 2 step process:

· is preservation copying permitted under a statutory exception?

· is providing access to preservation copies (such as for research and study purposes) permitted?
2.
Types of material held in collections covers a range of works protected by copyright  

Manuscripts, articles books – literary work copyright

Websites & blogs – literary work and sometimes published edition copyright (for e-publications and online subscriptions) plus protection for images and graphics as artistic works

Digital photographs, online images, thumbnail images – artistic works

DVDs – cinematograph film

MP3s – sound recording copyright and underlying musical work copyright.

3.
Difference between traditional preservation /conservation and digital preservation

In general, preservation processes can fall on a continuum somewhere between either
1.
Preserving the actual artefact.  

2. 
Preserving the information content of the artefact.  

Preservation of analogue / print based materials – generally more about preserving “artefect” as well as content 
whereas 
digital preservation more focused on preserving integrity of information /content and retaining the ability of clients to retrieve, display and otherwise use materials in face of constantly changing technology

Preservation of analogue / print based materials – about preserving “artefect” as well as content

1. Tangible artefects/objects – libraries /institutions acquire and own a discrete information object – object accessioned into and forms part of their collection

2. actual artefact vulnerable to physical deterioration

· deterioration occurs over relatively long periods of time, but rate/speed of deterioration can be exacerbated by poor care and storage conditions 

Egs
- 
 corrosive ink in ancient artefects

· rotting canvases

· decaying pigments in paintings

· vinegar syndrome in triacetate films

3. Pres/conservation work focuses mainly on the maintaining the “artefect” in order to preserve the content.

therefore….
Analogue preservation /conservation doesn’t always involve exercise of copyright owner’s exclusive rights

Does not always involve ‘copying’ / ‘reproducing’ content (eg conservation/restoring art work may involve physically “touching up” an artwork, chemically treating the artwork)


However, increasing move to digitise analogue material (AV and images) to create digital surrogates – does involve a copyright use (exercise of © owner’s right of reproduction)
Digital preservation – more focused on preserving integrity of information /content and retaining the ability of clients to retrieve, display and otherwise use materials in face of constantly changing technology
Features of digital materials

1. Comprised of both tangible (eg, DVDs, CD-Roms) and intangible artefects (websites, JPEG music files, wav. and tiff. files (music and images))
2. Digital materials have a relatively short lifespan compared with analogue material and therefore need to be preserved in a timely manner (even during their commercial lifetime)
Short lifespan due to:

· fragility and vulnerability of digital media to deterioration /decomposition (even if stored under best storage conditions)
‘Data degradation’ and ‘loss of information’ during digital compression is common during the process of digital transfer/back-up of audiovisual material.
Eg, there was a partial loss of the audiovisual data used in the film Toy Story (1995) during the back-up process of digital masters.

· Technological change

· digital media -  vulnerable to format obsolescence.

· obsolescence of technology / technical infrastructure and expertise required to ‘read’, record, store and retrieve digital materials due to changes in coding, formats, operating systems and hardware.
Egs – Format and software/hardware obsolescence cycles of 2-5 years
Requiring:

Refreshment of digital media by copying it onto new formats

Migration: transfer of data to new storage media and new formats (ie, format shifting) within a short time-frame from original creation
Emulation using contemporary software/hardware technologies to recreate obsolete hardware/software experiences
Egs – there is no guarantee that the technology required to play video games such as Playstation ‘x-box’ will be available in 10-15 yrs.
All these processes involve either copying/reproducing digital content or software or changing it in some way……therefore digital preservation involves exercise of copyright owner’s rights of:
· reproduction (including right to digitse)

· right to make an adaptation of a work

· depending on medium in which data stored – right to communicate. 

3. Rights in content and associated software may belong to a number of different individuals/organizations

Therefore…..in the event that preservation copying not covered by an exception, it can be administratively difficult to obtain clearances.
4. Digital info may be protected by technology (TPMs) to prevent unauthorized copying (eg, digital locks on CDs, encryption for DVDs, password protection for software)
5. Many institutions only have right to access rather than “own” / “hold” digital objects.
If institutions don’t own or hold material then unlikely to be able to rely on current copyright exceptions for preservation requiring that the exception only applies where the material forms/formed part of a collection’.
NOTE – this problem will; be overcome with the new flexible dealing exception under the Copyright Amendment Bill 06. 

6. Entire item usually copied/reproduced rather than part of item
Eg, entire book, volume, photograph album, photograph collection will be digitized (for preservation purposes or to alleviate storage problems) in smaller size to original (eg, as thumbnail images). 

4.
What is 'best practice' in preservation? 
“Best practice” can be assessed by looking at:

· what should be copied – ie preservation priorities

· how the material should be copied – technical aspects

Does this differ between analogue and digital preservation methods? Or between analogue and born-digital materials

A.
What should be copied - ie preservation priorities

NLA website – states that priority for digital copying given to materials that are:
· Out of print   
· Fragile or vulnerable

· Of high research value

· Rare/unique and/or valuable

· Heavily used (ie, prospective/preventative copying)

Many institutions have similar preservation priorities for analogue material.  

B.
Technical aspects - how the material should be copied
For all forms of preservation (analogue-analogue, analogue-digital, preservation of born digital) – best practice requires that copies are as faithfully and accurately reproduced as possible to the original 
ie, high quality reproductions should be made with no alteration to original content, no tampering and no restoration. 
For all forms of preservation, data compression is a fundamental constraint around the reproduction of high quality copies (particularly in relation to digitization of analogue materials and preservation of born digital materials). 

This problem can be overcome by gradually compressing content (ie, making multiple copies of content, with increasing compression at each stage of subsequent copying)
Technical aspects of preserving analogue materials
Analogue materials are vulnerable to generational loss (loss of information due to inherent restrictions in the technology). 
Eg, there is a loss of quality each time a VHS tape is copied (eg, the third copy of a VHS tape will lose colour and be distorted compared to the original).

Solution – make multiple copies 

Analogue copying often involves making intermediate copies (esp AV material)
 ‘Intermediate copies’ are often made in the technical process of preserving certain forms of media.

For example: 

In the event that a client of an audiovisual archive wishes to access a film only held as a positive print, the institution could not safely transfer the print directly to a viewable/tape copy  (through the process of making a duplicate through a telecine machine) – there is always the risk that the film could become damaged through the telecine process. 

The more appropriate archival practice would be to make up to 3 different components (eg, inter-positive, dupe negative and then new print) – each component involves making a copy/reproduction in a copyright sense.

Preserving born digital materials – 3 stages of compression, 3-5 copies should be made

There should be 3 stages in the copying process to reduce compression and loss of data/information

Stage 1 – digital surrogate / ‘master duplicate’ / ‘loss less compressed copy’

Create an uncompressed duplicate of original
· digital master and at least 2 other copies for disaster prevention (back-up copy) ie as a basic insurance against damage or loss to original. 

· UNESCO – Guidelines for the preservation of digital heritage recommends at least 3 digital surrogates be made

· Australian standard for management of essential business info and software recommends at least 3 back-up copies – created and stored offsite /geographically dispersed sites for business continuity purposes (eg, keep 1 onsite, 1 in repository, store one in interstate office or with NAA)
Eg, NLA’s digital collection management system is configured to automatically produce three copies of digital works for preservation purposes in line with the above standards

Stage 2 – working /distribution copy 

Creation of a copy from the digital surrogate at a mid-level compression rate acceptable to industry standards. 

Avoids handling and exposure of original  and digital surrogate to damage.
Egs:
Video – MPEG2-50

Audio – wav. file

Stills ​/ photos – high resolution jpeg file ​ 

Stage 3 – browsing copy

Creation of a heavily compressed copy for patrons to view/access material (institutions require patrons to clear copyright or seek to rely on copyright exception such as fair dealing) 

Video – MPEG1

Audio – MP3

Stills ​/ photos – low resolution jpeg file ​ 

For example, 'born-digital' material such as oral history recordings recorded digitally 

a. often ingested straight into an institution’s network and preserved as a wav file.  

b. An MP3 derivative access file is immediately created and attached to the collection management system for the cataloguer to catalogue and transcribe.  
c. IT sections of institutions also make back-up files of collection material held in digital form in accordance with rigorous disaster recovery policies 

E
 How does copyright law treat preservation copying?  
A
Current Copyright Act 1968 – exceptions for libraries and archives
Right to undertake preservation copying limited by
1. type of user

Preservation copying permitted by one class of user: cultural institutions (libraries and archives, includes museums and galleries)

Not a more general right given to other users (eg, distributors of media (eg, film distribution companies) couldn’t undertake pres copying unless own the copyright or have licence / permission from copyright owner)

____________

2. format  of material (favours material acquired in a tangible /permanent form – rights to undertake preservation copying may not apply to all digital works, especially “transient holdings”)
Right limited to copying material that “forms, or formed, part of the collection of the library or archives” 

transient holdings such as electronic journal / publication subscriptions often only provide an institution (particularly library) with a right to provide users with temporary access to an online database of periodicals, instead of purchasing hard-copy periodicals for stack access (and therefore obtaining rights to retain the physical property).

Therefore onus on publisher to make pres copies despite historical, educational value etc of work and importance of preserving work so that it can be accessed by future generations after the work’s commercial life. 

Publishers may or may not have a commitment to preserving own information, depending on what type of publisher it is and its mandate / business imperatives
_____________

3. type of collection item

Pres copying may only be undertaken under 
· “original” copies of collection items – manuscripts, original artistic works, SRs held as a first record, CFs held as a first film.   
· “for the purposes of preservation against loss or deterioration”
{ s 51A(1)(a), ss110B(1)(a) & 110B(2)(a)}


- 
not applicable to other collection items that are not original copies, no matter how fragile, rare, unstable, popular, etc ((eg, published copies such as rare or 1st editions).  

Replacement copying may only be undertaken of:

· published works, films and SRs where items 
where

· lost, stolen, damaged and deteriorated

provided

· replacement copy not otherwise commercially available
{ss 51A and 110B}



NOTE: Commercial availability test:

· Prevents preservation of commercial works in digital form

· Prevents preventative /prospective preservation (ie, the material must have been lost, stolen, damaged and deteriorated)
Other material – to be compliant with copyright law, under the current Act material other than masters and published works that have been lost, stolen, damaged or deteriorated which are not otherwise commercially available) can only be preservation copied with the licence /permission of the copyright owner.  

This is despite institutions having a statutory mandate to preserve, store etc and expectation by donors and depositors that material will be preserved by institution. 

_____________
4.
type of use.


Copying:

· copying into another format (eg, analogue–analogue, or digital to digital)

· digitsation (analogue–digital) 

Communication / providing access
· limited rights
· Original artistic works deteriorated or at risk of deterioration may be made available online for access by clients using a dumb terminal located within the institution (copy-disabled computer preventing making of hard copies or further communication of copy) (ss 51A(3A), (3B))

· Copies of articles and published works acquired in digital form /electronic form can be made available online within the premises provided the copy cannot be electronically copied or communicated (eg, hard copies could be made for research and study purposes) (s495A)

· Unpublished works and “1st copies of films” and “1st copies of sound recordings” digitised for preservation purposes can be made available online on a computer within the premises of an institution (check 51A, 110B).   
Other uses – 
· eg, public performance/screening requires permission of copyright owner.
· Back-up copying – no specific rights for L& As to engage in back-up copying other than back-ups of computer programs (s 47C)
b. 
Proposed new exceptions – Copyright Amendment Bill 2006 (CAB)
CAB recently passed HoRs and the Senate referred it to the Senate Legal and Constitutional Affairs Committee for review
· Senate Committee reported last week (13/11) and recommended that the Senate pass the Bill subject to range of amendments, most notably that the proposed new exceptions of relevance to cultural institutions be amended to ensure that institutions can make sufficient copies for the purposes of preservation

CAB - Note no amendment to the existing provisions, but introduction of new provisions which work alongside existing provisions.  Two particularly relevant.

(a) Key cultural institutions exception –s 51B, 110BA, 112AA
(b) Flexible dealing  – s 200AB(1) and (2)
[Insert flowchart into powerpoint] 

__________________________________


(a) Key cultural institutions exceptions  

What it adds to existing provisions: 

Not purpose-specific – therefore allows a broader interpretation of preservation copying (as well as preservation copying could involve format shifting, making an access copying…). 

Allows a broader range of works to be copied
· not just manuscripts and 'first copies” – pres copying of unpublished and published and works allowed provided a copy cannot be obtained within a reasonable time at an ordinary commercial price taking into account whether an electronic reproduction is otherwise available.
NOTE - AGD provided advice to the Committee indicating that the term 'first copy' in proposed section 110BA of the Bill will be clarified in further drafting changes.
Allows both copying and reproduction (ie, digitization)

Limitations:
Not relevant to many CI's (eg professional libraries, local galleries, local historical societies) as exception requires the body to administer its collection under statute.
Only permits a single reproduction to be made – therefore does not accord with international best practice in preservation/archiving (UNESCO Guidelines recommend making at least 3 digital copies)

Does not allow further communication of material (eg, onsite online access to dumb terminals and the like) 

Preservation /other copying cannot take place during the commercial lifetime of the work (commercial availability test including consideration of whether electronic copy is otherwise available) is a significant impediment to many digital preservation projects.

ALP in Supplementary Report arising out of Senate Committee inquiry into CAB recommended removing the commercial availability test on the grounds that it may interfere with ordinary collections policies of cultural institutions. 

NLA in its submission noted that the commercial availability test will prevent the NLA from preserving commercial works in digital form even though the characteristics of such works are that the Library needs to copy them to new formats during their commercial lifetime.   
(b) Flexible dealing  – s 200AB (1) and (2)
Flexible dealing.– ss 200AB(1)

[Note subject to three-step test from TRIPS: s200AB(1)]

Copyright in a ‘work’ or ‘subject matter; not infringed by a use where:

(a) the circumstances of the use amount to a special case

(b) the use is covered by one of the subsections
(c) the use does not conflict with a normal exploitation of the work/ subject-matter; AND

(d) the use does not unreasonably prejudice the legitimate interests of the copyright owner (or their licensee)

Flexible dealing – ss 200AB (2)
· A use is made by or on behalf of a library or archives

· The use is for the purpose of maintaining or operating the library or archives (including operating the library or archives to provide a service of a kind usually provided by a library or archives).

· The use is not partly for the purpose of the body maintaining a commercial advantage 

COMMENTS 
Not purpose-specific ie  – copying (including digitization) can be done for a range of purposes – eg, preservation copying, to make multiple access copies

Far more flexible than key cultural institutions 

· Not limited to a “single reproduction” – appear multiple copies allowed – 
· The Senate Committee recommended that Schedule 6 of the Bill (which includes “key cultural institutions” and flexible dealing” exception) be clarified to make it absolutely clear that libraries, archives and cultural institutions are able to make sufficient copies for the purposes of preservation
· Any type of work can be copied provided conditions of three-step test met (ie, commercial availability may be relevant)

What sort of factors are relevant in determining whether a particular act of preservation copying comply with the three-step test?  
Is preservation copying ever a 'normal exploitation' of a work?  
· Many publishers not undertaking preservation copying of own works

· usually third party service providers rather than copyright owners avail themselves of business opportunities for archiving/preserving images and documentation

Is there a legitimate interest in controlling when preservation copying takes place, or receiving remuneration from it?  
Depends on type of material……….in general, preservation processes are so expensive that if left to the market they are unlikely to develop as viable business models markets or to be sustained in a way that will ensure that materials are adequately preserved.
However, markets are more likely to develop in next 10 years for archival /preservation copying services in relation to documentation than AV material given greater $ and technical complexity in pres copying AV material than preserving documentation / print-based materials.

Moving image and recorded sound 

No current service provider available for AV archiving given:

· the high costs involved in preserving AV materials
· significant time required to undertake stage 1 of the preservation process, 
· any private sector archival / preservation copying service unlikely to be able to meet the volume of material held in collecting institutions requiring digitisation and/or media refreshment every 3-5 years.  

Eg, NFSA – it takes 7 years (based on current level of resourcing) to migrate 40,000 hrs of video and TV material in the National Collection to a digital duplicate master.

This data can then be migrated to the 2nd data platform (stage 2 distribution copy) within a matter of days. 

Photos and published materials 
Technology for reproducing images and text ubiquitous (eg, “photoshop” and like programs can reproduce images)
Therefore possibility of markets developing for archival /preservation copying services for images and published materials.
Is commercial availability relevant?  
In most cases material is commercially available – but as born digital material is increasingly created and distributed in a compressed file format it is not always of a sufficient quality to allow for appropriate preservation copying.

Egs 
· 3G mobile phone content published as a highly compressed information source

· e-publications

· Short movies for web-based publication

Also, digital or analogue masters (eg of 35mm feature films) will not necessarily compete with the e-commerce market because the format /size of preservation materials is considerably larger and of higher resolution and quality than current formats distributed online (eg, MP3 files).

Increasingly born digital material only ever exists as a compressed file format rather than a tangible artefect in high resolution/uncompressed form and is sometimes only temporarily available. Therefore permanent, high quality copies are not always available of the following content:
· webstream content
· TV news and TV productions pulled together on the run (vision component and audio component separate files which are coordinated /pulled together at the point of broadcast) 
Increasingly stations are only producing low-resolution browsing copies, retained for 30 days to satisfy legislative requirements /ACMA regulation.

Therefore, there is a public benefit served by public funded institutions copying the material from satellite /broadcasts and preserving it given that business models for creation and distribution of born digital content does not lend itself to retention / preservation of high quality copies.   

Pres copying of commercial material will not necessarily undervalue market for e-subscriptions, especially if multiple copies made. Under the exceptions, preservation copying and right to provide access to preservation copies are separate activities and the provision of access is confined by the scope of the current exceptions 
Therefore, in many cases preservation copying doesn’t directly impact on copyright owner’s market……..it ensures longevity of content so that it will be available in future once e-journal or new digital content no longer commercially available

If preservation copying left to the market there is no guarantee that:

· the market would ensure diversity in range of materials and mediums copied (eg, its just as important to preserve a feature film as it is to preserve a home movie as each item contributes something to unique to understandings of our culture and heritage).

· the market could sustain long-term and ongoing preservation of particular items given:

· expense and technical complexity of preservation (especially in initial process of migrating analogue material into digital form)

· need for recurrent copying – digital technologies require refreshment every 3-5 years and where it can take considerable time and expense to). 

F
Do existing and proposed copyright exceptions accords with best practice in preservation copying
Digital preservation – best practice in terms of what should be copied?
	
Priorities for digital preservation copying (per NLA website)
	Is preservation copying permitted under current Act?
	
Proposed legislative changes and ‘best practice’.

	Out of print   



	PARTIALLY
Replacement copying allowed if published material not otherwise commercial available and material damaged, deteriorated, lost or stolen


	Key cultural institutions – PARTIALLY– only single reproduction /copy – falls short “best practice” pres copying.
Flexible dealing – YES:

- allows multiple copying
- as material out of print likely to satisfy three-step test as no current market for distribution of copies.


	Fragile or vulnerable
	PARTIALLY

Original material ie, manuscripts, original artistic works, SRs held as a first record, CFs held as a first film can be copied 

	Key cultural institutions – PARTIALLY – only allow creation digital master (single reproduction/copy) and not working copies or low res access copies – potentially risk deterioration to digital master through need for repeated access. 


	Of high research value


	NO 
	Key cultural institutions – PARTIALLY –   

only single reproduction /copy and subject to commercial availability test (possibility works or electronic copies may be available given work’s high research value).
Flexible dealing – LIKELY–
– as material may still be in print possibility copyright owner could argue that pres copying could compete with current distribution markets or  developing markets for archival copying. 


	Rare/unique and/or valuable


	YES – preservation copying of ‘original materials’ -  manuscripts, original artistic works, first copies of films and first records of SRs.

	Key cultural institutions – YES – but limited to single copy
Flexible dealing – LIKELY 

	Heavily used (prospective/preventative copying)
	NO – unless:

- original material – prospective /preventative pres allowed 

Published material – NO prospective/preventative preservation copying – material must have been damaged, deteriorated, lost or stolen

	Key cultural institutions – PARTIALLY – but limited to single copy and provided copy not commercially available (including electronic copies)
Flexible dealings exception – LIKELY– provided not likely to compete with copyright owner’s current or potential market for pres copying 



7.
Do existing and proposed copyright exceptions accords with technical processes of digital preservation

Best practice in terms of how digital preservation should be undertaken 

	Problem
	Strategy
	Copying actions
	Potential risks
	Copyright issues

	Redundant / potentially obsolete media 

Storage problems

Disaster preparedness /  management

 
	Format shift

Create back-ups  / replicas


	Copy from one type of digital medium to another (eg wav. File to MP3 derivative access file) or from analogue to digital form

Copy from old medium to new medium of same type or to new format

	Generational loss
Data loss

Hardware failure

Insufficient time available to migrate from one format to another

Budget –migrating sizeable data collections in expensive

Material may be protected by a TPM
	Format shifting – YES 

- significant works 

- extended dealings exception.

Multiple copies – YES

 - s 200AB provided three-step satisfied

No specific right to create back-ups of digital content – but –1 back-up permitted (Key Cultural Institutions exception)

– multiple back-ups
(extended dealings)

New exception in Copyright Regulations for institutions allowing circumvention of TPMs for preservation –related copying.

	Future proofing in light of degradation to digital content & format /  hardware obsolescence 


	Media refreshment / 

migration


	ie, format shift from one format to another

Periodic transfer digital material from one hardware /software configuration  

to another
	May result in loss of data. 
Not always possible to make an exact digital copy / replica in face of changing technologies  

Changes in functionality

Changes in look and feel


	
Format shifting – YES:

-significant works 

-extended dealings exception.

Multiple copies –extended dealings provided three-step satisfied



	Hardware/software (ie, technology on which media /materials played)

 obsolescence


	
Emulate – current or future technological platform (hardware or software) mimics older/obsolete platform


	Reverse engineer software /hardware


	Loss of look and feel

Loss of functionality

Time consuming and costly

Far more complex than refreshing 
	No specific right for cultural institutions to emulate/reverse engineer digital content other than reverse engineer computer programs to make interoperable products (s 47D) 

Emulation /reverse engineering likely covered by extended dealings as emulation is part of preservation process and preservation is a service usually provided by a library/archive 
BUT NOT if owner of original hardware/software is marketing upgraded technologies (emulation arguably would compete with owner’s market and fail 2nd and 3rd steps of three step test).



SUMMARY of whether existing and proposed copyright exceptions accord with best practice preservation copying
The new ‘sig works’ & ‘flexible dealing’ exception under the CAB considerably expands the rights available to cultural institutions to undertake preservation copying compared with the current Act 

BUT - as the CAB currently stands 

flexible dealing better at connecting best practice in preservation/archiving (especially digital preservation) than Key Cultural Institutions exception 
BUT

Questions as to whether it allows for all forms of digital preservation
digital preservation  

· could be perceived to compete with copyright owner’s markets for online subscriptions and new online market for distribution of digital content despite broader public benefit in pres copying and fact that provision of access to digital materials subject to separate application of copyright exceptions and three-step test

· possible risk publishers / other copyright owners may seek to litigate where institutions seek to rely s 200AB (extended dealings exception) for preservation copying of digital materials which are commercially available
Therefore following amendment to “Key Cultural Institutions” exception would overcome these limitations and provide more certainty that institutions could undertake digital preservation practices in accordance with statutory mandates and “best practice” in terms of what copied and how copied than reliance on flexible dealing provision
· allow making of multiple copies and 

· removal requirement consider commercially availability (especially availability of electronic versions of materials) in assessing legality of proposed copying of work.
G
Practical measures institutions can adopt in lieu of law reform to ensure they can undertake “best practice” preservation copying
· contractually obtain rights under donation/deposit agreements to preserve digital material accessioned into collections 

Obtain rights to:

· preserve in any format (whether now known or yet to be invented)

· make multiple copies during technical process of preservation

· Negotiate individual or blanket licences with publishers / copyright owners
Example:

· at point of negotiating licence agreements for e-subscriptions obtain rights to undertake preservation copying – publishers and other licensors may require further permission from institutions and their patrons before allowing access
· negotiate blanket agreement if dealing with 1 publisher /copyright owner for range of serials / range of materials from one owner – (ie right to undertake preservation copying applies to all subscriptions published by 1 publisher)  

· advocate for expansion of legal deposit legislation Australia (requiring deposit of AV, electronic in addition to print materials with libraries /institutions for the purposes of preserving the national heritage)
Current LD scheme restricted to:

· Print materials – Cth level – publishers are required to deposit one copy of each edition of a work with the Library. 
· Institutions such as NLA and AFC have called for extension of scheme to enable selective (but compulsory) acquisition of electronic and AV materials.
· Adopt a risk management approach

ie, decide on a case by case basis whether to undertake preservation copying of certain materials, even where material commercially available. 
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