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PRELI M NARY STATENMENT

Appel | ant, DONALD DAVI D DI LLBECK, the defendant in the trial

court, will be referred to as appellant or by his proper nane.
Appel l ee, the State of Florida, will be referred to as the
St at e.

The trial transcript will be referred to as T foll owed by the
vol une and page. (T. Vol. page). The evidentiary hearing wll

be referred to as EH foll owed by the volume and page. (EH Vol.
page). The synmbol "IB" will refer to appellant’s initial brief
and will be followed by any appropriate page nunber. Al l

doubl e underlined enphasis is supplied.



STATEMENT OF THE CASE AND FACTS

The facts of the crime are recited in this Court’s direct
appeal opinion:

Dill beck was sentenced to life inprisonnent for killing a

policeman with the officer’s gun in 1979. \While serving

hi s sentence, he wal ked away froma public function he and

ot her inmates were catering in Quincy, Florida. He wal ked

to Tall ahassee, bought a paring knife, and attenpted to

hijack a car and driver froma shopping nmall parking | ot

on June 24, 1990. Faye Vann, who was seated in the car,

resisted and Dill beck stabbed her several tinmes, killing

her. Dillbeck attenpted to flee in the car, crashed, and
was arrested shortly thereafter and charged with
first-degree nurder, arnmed robbery, and arned burglary. He
was convicted on all counts and sentenced to consecutive
life terms on the robbery and burglary charges, and,
consistent with the jury's eight-to-four recomendation,
death on the nurder charge.

Dillbeck v. State, 643 So.2d 1027, 1028 (Fla. 1994).

The trial court found five aggravating circunstances: (1)
under sentence of inmprisonment; (2) previously been convicted of
anot her capital felony; (3) the nurder was comm tted during the
course of a robbery and burglary; (4) the nurder was committed
to avoid arrest or effect escape and (5) the nmurder was
especi ally hei nous, atrocious, or cruel. Dillbeck, 643 So.2d at
n. 1. The trial court found one statutory mitigating
ci rcunmst ance, substantial inpairment, and nunerous nonstatutory
ci rcunmst ances: abused chil dhood, fetal alcohol effect, nental
illness, the nental illness is treatable, inmprisonment at an
early age in a violent prison, good-behavior, a loving famly,
and renorse. The court gave little weight to the mtigating
circunstances. Dill beck, 643 So.2d at n.2. Dillbeck raised ten
issues on appeal: 1) juror qualifications; 2) evidence of

specific intent; 3) requiring Dillbeck to submt to a



psychol ogi cal examby the State’s expert; 4) flight instruction;
5) testinmony of the State's nental health expert; 6) instruction
on heinous, atrocious, or cruel; 7) the finding of heinous,
atrocious, or cruel; 8) escape instruction; 9) proportionality;
and 10) the allocating of the burden of proof in the penalty
phase. Dillbeck, 643 So.2d at n.3. The Florida Supreme Court
affirmed the conviction and sentence.

Dillbeck filed a petition for wit of certiorari inthe United
States Suprene Court arguing that the trial court’s order
permtting the State’s nental health expert to exam ne himprior
to the penalty phase violated his Fifth Amendnent right agai nst
self-incrimnation. On March 20, 1995, the United States
Suprene Court denied certiorari. Dillbeck v. Florida, 514 U S.
1022, 115 S. C. 1371, 131 L. Ed. 2d 226 (1995).

On April 23, 1997, Dillbeck filed a noti on for post-conviction
relief. (Vol. 1 27-62). On April 16, 2001, Dillbeck filed an
anended nmotion to vacate the judgments of conviction and
sentence. (Vol. 3 485-531). The amended notion raised eight
claims: (1) trial counsel’s concession of gqguilt wthout an
expressed waiver; (2) trial counsel’s concession of qguilt
wi t hout an expressed waiver; (3) defendant’s wearing physica
restraints; (4) trial counsel’s concession of an aggravator; (5)
trial counsel’s failure to conduct a proper voir dire; (6) trial
counsel’s failure to move for change of venue (7) trial
counsel’s failure to request a PET scan and (8) trial counsel’s
i ntroduction of the defendant’s prior crimes during the penalty

phase. The State responded agreeing to an evidentiary hearing



on claimVvill. (Vol. 3 534-551). ClaimVIIll was an ineffective
assi stance of counsel claim for introducing evidence of the
def endant’s prior crimes during the penalty phase for which not
conviction had been obtained. The trial court granted an
evidentiary hearing on all eight clains.

The trial court held an evidentiary hearing on April 1, 2002.
Dillbeck testified. The State called trial counsel, Randy
Murrell, to testify. (EH 4 613). Trial counsel is now the
federal public defender for North Florida. (EH 4 614). Tri al
counsel has been an attorney since 1976 and nost of that time he
was an assi stant public defender. (EH 4 614). He was the chief
of the felony division. (EH 4 615). He has tried 19 first
degree nurder cases. (EH 4 615). He believes he tried his
first capital case in 1978. (EH 4 615). He testified that
probably nost of those cases were capital cases where the State
was seeking the death penalty. (EH 4 615). O those cases, this
is the only case in which the death penalty was actually
i nposed. (EH 4 616). He has attended several conferences on
def ending capital cases including the |Ilife over death
conference. (EH 4 616).

Both parties submtted witten post-evidentiary heari ng nenos.
(Vol. 4 677-708; 709-741). The trial court then denied the
notion for post-conviction relief, on Septenber 3, 2002, stating
that “the amended notion to vacate judgnents of conviction and

sentence is without grounds for relief and there would be no



benefit froma further recitation of the facts of argument by

this Court.” (Vol. 4 753).°1

! The new rule of crininal procedure governing collateral

relief after death sentence has been inposed and affirmed on

direct appeal, rule 3.851(f)(5)(d), Fla. RCrimP., provides in
pertinent part:

W thin 30 days of receipt of the transcript, the court
shal | render its order, ruling on each claim
considered at the evidentiary hearing and all other
claims raised in the notion, making detailed findings
of fact and conclusions of law with respect to each
claim and attaching or referencing such portions of
the record as are necessary to allow for nmeaningful
appel l ate revi ew.

The new rul e applies only to postconviction notions filed on or
after COctober 1, 2001. Postconviction notions pending on that
date are governed by the old rule. See Rule 3.851(a), Fla.
R CrimP. Dillbeck’s notion was filed in April of 1997. The
old rule applies to his notion and the old rule did not require
detail ed findings of fact or conclusions of law. Fla. R App. P
3.850(d)(providing “if an evidentiary hearing is required, the
court shall grant a pronpt hearing thereon and shall
determ ne the i ssues, and make findings of fact and concl usi ons
of law with respect thereto.").






SUMVARY OF ARGUMENT

| SSUE |
Dill beck asserts his counsel was ineffective per se when he

conceded Dil | beck’s guilt to felony nurder in the guilt phase in

violation of Nixon Il, Nixon |11l and Harvey.? The State
respectfully disagrees. Dillbeck personally ratified this
strategy when he testified in the guilt phase. Di |l beck

admtted to the underlying facts amounting to felony nmurder
during his own testinony. A defendant may not raise a Nixon
claim when he testifies at trial to the sane underlying facts
t hat counsel has conceded. Moreover, during jury selection, the
def endant was infornmed that his personal agreement to the
concession was required. The trial court gave the defendant the
opportunity to object if he disagreed with trial counsel’s
concession of guilt and Dillbeck declined to respond. A
def endant who is informed prior to trial that he nust personally
agree to the concession of guilt and does not object has
knowi ngly waived his right to adversarial testing. Tri al
counsel conceded felony mnurder but not preneditated nmurder

Trial counsel subjected the State’'s case to neaningful
adversarial testing by disputing prenmeditation. Thus, the tri al
court properly denied this claim of ineffectiveness per se

foll owing an evidentiary heari ng.

2 Nixon v. Singletary, 758 So.2d 618 (Fla. 2000); Nixon v.
State, 28 Fla.L.Wekly S597 (Fla. July 10, 2003) and Harvey v.
State, 28 Fla.L. Wekly S513 (Fla. July 3, 2003).

-7-



| SSUE | |
Dill beck asserts his counsel was ineffective for conceding to
t he HAC aggravator. Dillbeck claims that when his trial counsel

descri bed the nurder as “brutal” this was concedi ng the hei nous,

atrocious and cruel aggravator. The State respectfully
di sagrees. Describing the nurder as “brutal” is not conceding
t he heinous, atrocious and cruel aggravator. Trial counsel

ar gued agai nst the HAC aggravator in his closing argunment during
penalty phase. Furthernmore, Nixon IIl does not apply to
concessi ons of aggravators. Trial counsel nust concede that
death is the appropriate penalty, not nmerely concede an
aggravator, to raise a Nixon issue. Strickland, not Cronic,
governs concessi ons of aggravators. Describing a brutal murder
as brutal is not deficient performance. Counsel is nmaintaining
credibility with the jury by being honest with them about the
nature of the crime. Furthernore, there is no prejudice. The
jury would have found this nurder to be HAC wi t hout counsel’s
concession that the nurder was brutal. Additionally, the jury
woul d have recommended death regardl ess of the HAC aggravat or
based on the four renmaining aggravators which included a prior
conviction for the murder of a policeman. Thus, there is no
prej udi ce. So, the trial court properly denied this claim

foll owing an evidentiary heari ng.

| SSUE |11
Dill beck contends that trial counsel was ineffective for

failing to strike numerous jurors for cause. The State



respectfully disagrees. Two of the conplained ofs jurors were
alternates only who did not participate in the jury' s verdict.
Cbvi ously, Dillbeck cannot show prejudice based on alternate
jurors that never served. The remai ning seven actual conpl ai ned
of jurors were not subject to cause challenge because, while
nost of them were exposed to pre-trial publicity, each assured
the trial court that they could decide the case based solely on
t he evidence. None of the actual jurors knew of the prior
capital felony conviction. Trial counsel was not ineffective
for failing to challenge jurors who were not actually biased.
Thus, the trial court properly denied this claimfollow ng an

evidentiary hearing.

| SSUE |V

Dill beck asserts that his trial counsel was ineffective for
failing to nmove for change of venue. The State respectfully
di sagrees. There is no deficient performance. Trial counse
made a reasonable tactical decision not to file a notion for
change of venue. As trial counsel testified at the evidentiary
heari ng, Tall ahassee is a good place for the defense. Moreover,
as trial counsel recognized, if granted a change of venue, the
trial would likely to be noved to a location with nore
conservative jurors which would be nore likely to recomend
death. Nor is there any prejudice. Any notion for change of
venue woul d have been denied. Mdtions for change of venue are
only granted where there are significant difficulties

encountered in attenpting to seat a jury. There were no



significant difficulties in seating a jury in this case.
Therefore, the trial court properly denied the claim of

i neffectiveness followi ng an evidentiary heari ng.

| SSUE V

Dill beck asserts his trial counsel was ineffective for
di scussing during the penalty phase his crimnal history which
i ncluded crinmes for which no conviction was ever obtained. The
State respectfully disagrees. There is no deficient
performance. Collateral counsel fails to acknow edge that, if
trial counsel wanted to introduce nental health mtigation, he
had to acknow edge the prior bad acts. As trial counsel
testified, presenting the nental mtigation opened the door to

the prior bad act of the Indiana stabbing. Moreover, if trial

counsel want to present nodel inmate mtigation, he had to
acknow edge the incidents in prison. Trial counsel’s only
alternative was to present no mtigating evidence at all. There

was no “clean” mtigation evidence available to trial counsel.
Furthernmore, trial <counsel’s anticipatory rebuttal 1is not
deficient performance. The State introduced this evidence to
rebut trial counsel’s nmental mtigation and to rebut the nodel
prisoner mtigation. Once the door is open to evidence, it is
perfectly reasonable and a common trial practice for defense
counsel to introduce the evidence hinself. Nor is there any
prejudice. If no mtigation was presented the jury would have

been faced with a defendant who they had convicted of stabbing

-10 -



a woman to death who al so had a prior conviction for the nurder
of a | aw enforcenment officer. |If trial counsel had presented no
m tigating evidence, the jury still would have voted for death.
| ndeed, the jury probably would have voted for death nore
quickly if no mtigation evidence was presented. Nor can there
be any prejudice fromtrial counsel referring to the evidence
prior to the State introducing it. It was solely a matter of
timng. Either way the jury was going to hear this rebuttal
evi dence. Therefore, the trial court properly denied this claim

of ineffectiveness follow ng an evidentiary hearing.

-11 -



ARGUMENT
| SSUE |
DD THE TRIAL COURT PROPERLY DENY THE
| NEFFECTI VENESS PER SE CLAIM FOR CONCEDI NG TO
FELONY MURDER IN THE GUI LT PHASE? (Rest at ed)
Dill beck asserts his counsel was ineffective per se when he

conceded Dill beck’s guilt to felony murder in the guilt phase in

violation of Nixon 11, Nixon IIl and Harvey.? The State
respectfully disagrees. Dillbeck personally ratified this
strategy when he testified in the guilt phase. Di |l beck

admtted to the underlying facts amounting to felony nurder
during his own testinony. A defendant may not raise a Nixon
claimwhen he testifies at trial to the sane underlying facts
t hat counsel has conceded. Moreover, during jury selection, the
def endant was inforned that his personal agreenment to the
concession was required. The trial court gave the defendant the
opportunity to object if he disagreed with trial counsel’s
concession of guilt and Dillbeck declined to respond. A
def endant who is informed prior to trial that he nust personally
agree to the concession of gqguilt and does not object has
knowi ngly waived his right to adversarial testing. Tri al
counsel conceded felony nurder but not prenmeditated nurder

Trial counsel subjected the State’'s case to neaningful
adversarial testing by disputing prenmeditation. Thus, the tri al
court properly denied this claim of ineffectiveness per se

foll owing an evidentiary heari ng.

3 Nixon v. Singletary, 758 So.2d 618 (Fla. 2000); Nixon v.
State, 28 Fla.L.Wekly S597 (Fla. July 10, 2003) and Harvey v.
State, 28 Fla.L. Wekly S513 (Fla. July 3, 2003).

-12 -



Trial

During voir dire, trial counsel repeatedly admtted that
Dill beck had conmtted this “crinme”. (T. Il 209; VII 978; 1IX
1446) “. In response to trial counsel’s adm ssion during jury
sel ection, the prosecutor, referring to the Nixon case,’ asked
the judge to establish Dillbeck’s personal agreement to
conceding guilt on the record. (T. 111 325-326). The prosecutor
noted that while this was obviously a strategic decision, it was
one that required the “concurrence and agreenent of his client.”
(T. 'l 325-326). Trial counsel, Randy Murrell, objected to any
i nquiry regardi ng di scussions between himand Dill beck. (T. 11

327). Trial counsel was offended at the suggestion that he was

del i berately being ineffective. (T. 11l 327). Trial counse
stated: “[c]ertainly, we have had discussions about our
strategy”. (T. 111 327). Trial counsel stated that N xon does

not stand for the proposition that the Court should inquire of

the defendant. (T. 11l 327).° The prosecutor clarified that he

4 Trial counsel said: “lI nust tell you that if you sit on
this jury, you will find that Donald Dillbeck did commt this
crime. You wll find that it was a particularly brutal crine.
The woman was st abbed repeatedly.” (T. Il 209). This is not a
concession to first degree nmurder; rather, it is a concession
that Dillbeck had commtted a “crine”. Counsel conceded

identity; he not did not concede the degree of nurder.

> This was a reference to Ni xon |I. Ni xon v. State, 572
So. 2d 1336 (Fla. 1990)

® VWhile Nixon | may not have, Nixon Il stands for exacting
t hat proposition. The Nixon Il Court stated:

We hold that if a trial judge ever suspects that a
simlar strategy is being attenpted by counsel for the
def ense, the judge should stop the proceedings and

-13-



was not asking for the defense’ s trial strategy, but for an on-
the-record personal consent to the strategy from Di |l beck. (T.
11 328). The trial court noted that M. Mirrell had already
i ndi cated that he had discussed the matter thoroughly with M.
Di |l beck but expressed concern based on the Ni xon case. (T. Il

328). The trial court requested trial counsel’s assurance that
he had di scussed the matter with M. Dillbeck and trial counse
assured the trial court that he had. (T. 111 329). The
prosecut or quoted from an order fromthe Florida Suprene Court
in Nixon relinquishing jurisdiction to the trial court to
conduct an evidentiary hearing to determ ne whether Ni xon was
i nformed of and knowi ngly and voluntarily consented to the tri al
strategy of conceding guilt. (T. 111 329). The trial court
found that trial counsel had discussed the strategy with M.
Dill beck based on M. Murrell’s assurances. (T. IlIl 330). The
trial court noted that Dillbeck was present throughout jury
selection and that if he disagreed with the strategy he
certainly could have made that known to the judge. (T. 11l 330-
331). The trial court expressed his opinion based on his
experiences with trial counsel, that it was “inconcei vabl e” t hat
M. Mirrell could be accused of being ineffective counsel and

noted trial counsel’s grasp of the problens involved in the case

guestion the defendant on the record as to whether or
not he or she consents to counsel's strategy. This
wi || ensure that the defendant has in fact
intelligently and voluntarily consented to counsel's
strategy of conceding guilt.

Ni xon, 758 So. 2d at 625 (citations omtted). Ni xon Il had not
been decided at the time of this trial in February of 1991.

-14 -



and that trial counsel’s preparation “has been totally w thout
fault”. (T. 111 331). The trial court declined to obtain a
personal, on-the-record waiver fromDillbeck (T. Ill 331-332).
The trial court explicitly gave M. Dillbeck an opportunity to
be heard on it if he chose to do so. (T. 11l 332). The trial
court noted Dill beck’s | ack of response to the given opportunity
and the smle on his face. (T. 11l 332). M. Mirrell argued
t hat any on-the-record wai ver was “potentially very damagi ng” to
the attorney/client relationship and again objected to any
colloquy. (T. 11l 332). The trial court explained that based
problens in Nixon, “we sinply don’t want to travel that road
again if we don't have to”. (T. Ill 333). The trial court noted
that it was satisfied that this was a “knowing procedure”
between trial counsel and the defendant. Trial counsel asked
for a couple of mnutes to discuss what had just occurred with
his client. (T. 11l 333).

During opening statenent, trial counsel said that the case
i nvol ved two issues: (1) whether Dillbeck will be permtted to
live in prison or whether he will die in the electric chair, and
(2) whether this crime was commtted froma preneditated design.
(T. XI 1939-1640). Trial counsel stated that he would be
calling his client, Donald Dillbeck, to testify. (T. Xl 1640).
Trial counsel stated that Dillbeck would tell the jury that he
was an inmate who was on the run. (T. Xl 1641). Dill beck would
testify that he bought a knife because he m ght need it to get
soneone to give hima ride. (T. XI 1641). He did not intent to

stab anyone only coerce them into giving hima ride. (T. Xl
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1641-1642). Dillbeck did not know how to drive a car. (T. Xl
1642). He saw the victim parked outside Gayfers and he intended
to force her to give hima ride. (T. Xl 1642). She refused to
give hima ride. (T. Xl 1643). Dillbeck “lost it” and in a
“panic” and “rage”, he stabbed the victim (T. Xl 1643). Trial
counsel stated that Dill beck did not planto kill her and he did
not intend to. Trial counsel noted that “it wasn’t anything he
t hought about” and “it wasn’t anything he reflected upon”. “In

short, it wasn't preneditated” (T. Xl 1643). This was not “sone

sort of cal cul ated planned killing.”(T. XI 1644). Trial counsel
told the jury that this wasn’'t sonme kind of planned killing” and
“you will see that the crine sinply was not commtted from a

prenmeditated design.” (T. Xl 1646).

After defense counsel’s opening statenent, the prosecutor
again raised the Ni xon issue. (T. Xl 1647). The prosecutor
poi nted out that trial counsel’s opening was the “same thing M.
Corin did”.’

(T. XI 1647). The prosecutor expressed his concern that this is
sonething that people who don’'t wunderstand M. Mirrell’s
strategy

| ater on when this case is being eval uated on appeal are going
to ask questions about. The prosecutor thought that we can
answer those here and now and not have the problem they're
having in Nixon. (T. Xl 1647). The prosecutor noted that the
Court had already inquired and that M. Mirrell was angry, but

he wanted everyone to understand that this is a strategy

” M. Corin was defense counsel in Nixon

-16 -



decision nmade by M. Mrrell and it was made with the
concurrence of his client. (T. Xl 1647). The prosecutor asked
the trial court to again inquire. Trial counsel responded that
it was a confidential mtter but he stated that he had
“discussed all this with nmy client”. (T. Xl 1648). He stated
that he had a good relationship with Dillbeck. (T. Xl 1648).
Trial counsel objected to any personal inquiry of Dillbeck. (T.
Xl 1648). Trial counsel felt that any inquiry of Dillbeck would
go into confidential matters. (T. Xl 1648-1649). Trial counsel
stated that he had “no trouble representing to the Court” that
he had discussed the matter with M. Dillbeck. (T. Xl 1648).
The prosecutor noted his concern that the strategy was
tantamount to a guilty plea but with the difference that counsel
was not conceding to preneditated murder. (T. Xl 1649). The
trial court thought that he had gone as far into this as he
could go. (T. Xl 1649). The trial court did not wish to
interfere with the relationship that M. Miurrell had with M.
Dill beck. (T. XI 1649).2% The trial court noted that this was part
of the systemwe have to deal with due to the confidentiality of
clients and | awers. (T. Xl 1651). The trial court also noted
that M. Murrell was one of the nost effective attorneys and it
was “inconceivable” to the trial court that he was doing this
for any purpose other than to protect the rights of his client.
(T. XI 1651). The trial court found that personal inquiry of

t he defendant over defense counsel’s objections was inproper

8 A page, (T. Xl 1650), is mssing fromthe State’s copy of
the trial transcript; however, it is clear that the discussion
regardi ng the Nixon issue continued on this page as well.
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(T. Xl 1651). The trial <court concluded Dillbeck fully
under st ood t he proceedi ngs and woul d have objected if he did not
concur with it. (T. Xl 1652).

Dillbeck testified during the guilt phase admtting the
underlying facts of the crime. (T. XIIl 1972-2006). He adm tted
that he escaped from Quincy Vocational Center and wal ked to
Tal | ahassee. (T. X1l 1974-1975). He bought a knife. (T. X1l
1978-1979). He admtted that he bought to knife to force
soneone to drive himOrange City. (T. X1l 1975, 1978-1979). He
expl ai ned that he could not just steal a car because he could
not drive. (T. X1l 1979). He went to the Tallahassee Mall
where he spotted a lady in a car that he thought would be a
“good ride”. (T. XIIl 1980-1981). He went over to the car and
told the lady “you’re going to give ne aride”. (T. XIIl 1981).
She refused and started honking the horn. (T. XIII 1981). He
reached in and hit her, then he opened the door and shoved her
in the car. She grabbed his hair and was screani ng. He went
“of f” when the victim bit him (T. X1l 1981). He started
stabbing her. (T. XIIl 1981). He adnmtted stabbing her “about
five or six tinmes”. (T. XIIl 1981). It dawned on himthat she
was dead when it becane peaceful in the car. (T. XIIl 1981-
1982). He attenpted to drive off in the car but could not
drive. (T. XIIl 1983). He junped out of the car and took off
running with people chasing him (T. XIIl 1983). On cross-
exam nation, Dillbeck testified that he bought the knife from
Publ i x because it was cheap, he could put it in his pocket and

conceal it. (T. XII1 1989-1990). The reason he bought the knife
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was to force soneone into driving himby threatening themw th
the knife. (T. X1l 1991). Dillbeck acknow edged, under oath,
stabbing the victimrepeatedly in the abdomen and the throat.
(T. XIIl 1992). Dillbeck testified that the victim]looked |ike
sonebody easy to get a ride fromand that he did not think that
she would put up a fight. (T. X1 2001-2002). Def endant
t hought he only stabbed her 5 tines. (T. X1l 1999, 2002,2004).°

In his initial first closing of guilt phase, trial counse
argued agai nst preneditation. (T. XIII 2039-2051). Trial counsel
asserted that there was no reflection as required for
premeditation. Trial counsel explained that Dill beck had “I ost
it” and was in a rage or panic. (T. X1l 2044, 2045). Tri al
counsel asserted “this wasn't some kind of calculated plan”
rather it was sonmething that got out of hand. (T. X111 2049-
2050) . Trial counsel argued: “lI urge you to bring back a
verdict of not guilty at least as to the preneditated murder.”
(T. XII'l 2050). Trial counsel closed with the observation that
“the State has not proven that it was a prenmeditated killing.”
(T. XII'l 2051). The prosecutor argued in closing of guilt phase
that the defense admtted that Dillbeck was guilty of felony
mur der but not preneditated nmurder but that he had to prove each
el ement of each crine beyond a reasonabl e doubt “no matter what
the defense might say.” (T. XIIl 2052-2053). The prosecutor

noted that he was clearly guilty of felony nurder and the only

® The expert nedical testinmony from Dr. Whods was there
were 25 separate stab wounds.
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thing that is really left is premeditated nmurder. (T. XIIl 2054-
2055). The prosecutor then argued for a finding of preneditated
murder. (T. XIIl 2055-2070). The prosecutor, referring to the
speci al verdict form asked the jury to not follow the defense’s
“easy choice” of just finding felony nmurder; rather, they should
find both premeditated and felony murder. (T. X1l 2071). I n
his final closing of guilt phase, trial counsel argued agai nst
a finding of prenmeditation. (T. XIIl 2071-2083). Trial counsel
argued that Dillbeck killed in a rage and in "“an absolute
panic.” (T. XIIl1 2076, 2078). Dillbeck did not deliberate or
reflect. (T. XIIl 2079, 2082-2083). Trial counsel opined that
the evidence was that this was not a planned or calcul ated
killing. (T. XII'l 2081). According to trial counsel, because
there was no reflection, there was no preneditation. (T. XlI

2083).

Evi denti ary hearing testinony

Dillbeck testified at the evidentiary hearing that trial
counsel did not tell himthat he was going to concede his guilt.
(EH 4 560, 561). Trial counsel did not tell him that he was
going to admt his guilt during jury selection or in opening or
inclosing. (EH 4 561). Dillbeck testified that he never agreed
to the strategy. (EH 4 561, 562). Dillbeck testified that he
never agreed to conceding to felony nurder. (EH 4 562).
Dillbeck testified that trial counsel never discussed trial
strategy or defenses with him (EH 4 572, 575). Di |l beck

testified that he never asked trial counsel about trial strategy
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or defenses. (EH 4 572). Dillbeck testified that he never made
an suggestions about possible defenses to trial counsel. (EH 4
580). Dill beck acknowl edged that he had tw ce previously been
involved with the crimnal justice system including a prior
first degree nurder case. (EH 4 572). Dill beck testified that he
did not recall the discussion about conceding guilt during jury
selection. (EH 4 576, 586,588). Dill beck testified that he
never knew that he could object to the concession. (EH 4 588).
The prosecutor had Dill beck read the trial transcript where the
di scussion occurred. (EH 4 589-590). Dillbeck admtted that a
fair characterization of the record was that he was given the
opportunity to make an objection or to rai se any concerns and he
did not do so. (EH 4 590). Dillbeck noted that he testified at
trial that he killed the victimduring the course of a robbery.
(EH 4 591). He agreed that his trial testinmony was a concessi on
that he was guilty of felony nmurder. (EH 4 591).

Trial counsel, Randy Mirrell, now the federal public
defender, testified that he di scussed the facts of the case with
Dillbeck. (EH 4 617). There was no dispute about the fact
Dillbeck killed the victim (EH 4 617,618). Dillbeck killed her
during the course of a kidnapping or robbery, so it “was felony
mur der, sure” (EH 4 618). It was clear to trial counsel that
Di |l beck would be convicted of first degree nmurder, but he was
hoping it would be felony nurder, not preneditated nurder. (EH
4 619). Wiile he wanted to seek a second degree nurder verdi ct,
there was “just no getting around felony nurder.” (EH 4 620).

He was aware that felony nmurder was still first degree nurder
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but “felony murder is a |less egregious crinme than preneditated
murder” which would help in the penalty phase. (EH 4 620). He
hoped he could get a jury to recommend life. (EH 4 619). |If the
murder is not preneditated, you don’'t have the intent to kill
which is a circunstance that the jury could consider in their
recommendation. (EH 4 62). While he could not renenber the
exact conversation, he was sure that they discussed the
strategy. (EH 4 619). There was “no doubt” in counsel’s mnd
that they tal ked about the concession, particularly in |ight of
Ni xon |I. (EH 4 625). Trial counsel was sure that Dillbeck
consented to the strategy of conceding to felony nurder. (EH 4
625). Trial counsel testified Dillbeck was bright and that they
had a good rapport. (EH 4 617). Trial counsel testified that
the strategy of conceding is not “revolutionary”, he “did not
invent it” and it “has been around for a long time” (EH 4 621).
Concedi ng i nproves your chances of success, because if you argue
t hings that are inplausible or not very believable to the jury,
you weaken your ability to convince them of what is really
inportant. (EH 4 621-622). If you are trying to convince
sonebody, you don’'t argue things that are patently false or
wrong. (EH 4 622). Trial counsel testified that he did not want
the trial court to inquire into his concession of felony nurder
because when the trial court intervenes it suggests that the
| awyer is doing sonething wong. (EH 4 623). He does not think
t hat decisions of strategy are an area where the trial court
shoul d get involved. (EH 4 623). Wiile trial counsel could not

specifically remenber, he was sure that he did not advise
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Dillbeck not to respond if Dill beck objected. (EH 4 623-624).
He did not tell Dillbeck not to answer the trial court’s
guestion or how to answer the question. (EH 4 624). Tri al
counsel testified that at the second incident he assured the
trial court that the concession was sonet hing they tal ked about.
(EH 4 624). The strategy was to save Dillbeck’s life. (EH 4
625) .

Merits

In Nixon v. Singletary, 758 So.2d 618 (Fla. 2000)(Ni xon I1),
this Court remanded for an evidentiary hearing. Ni xon clained
that his counsel was per se ineffective for conceding his guilt
to first degree murder in closing of the guilt phase. Duri ng
closing, Nixon’ s trial counsel said:

| think that what you will decide is that the State of

Fl orida, M. Hankinson and M. Guarisco, through them has

proved its case against Joe Elton Nixon. | think you wll

find that the State has proved beyond a reasonabl e doubt

each and every el enent of the crinmes charged, first-degree

prenedi tated nmurder, kidnapping, robbery, and arson.
Ni xon, 758 So.2d at 620. The Nixon Il Court concluded that
Cronic, ' not Strickland,* applied because a concession to the
charged crinme fails to subject the prosecution’s case to
meani ngf ul adversarial testing. N xon, 758 So.2d at 621-623.
The Nixon Il Court reasoned that counsel’s concession to the
charged crine operated as the “functional equivalent of a guilty

pl ea.” Ni xon, 758 So.2d at 624. The Ni xon Il Court observed

19 United States v. Cronic, 466 U. S. 648, 80 L. Ed. 2d 657,
104 S. Ct. 2039 (1984).

1 sStrickland v. Washington, 466 U. S. 668, 80 L. Ed. 2d 674,
104 S. Ct. 2052 (1984).
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that the dispositive question was whether Ni xon had given his
consent to the trial strategy of conceding guilt. N xon, 758
So.2d at 624. The Nixon Il Court concluded that “Ni xon’s claim
must prevail at the evidentiary hearing below if the testinony
establishes that there was not an affirmative, explicit
acceptance by N xon of counsel’s strategy” and “[s]ilent
acqui escence is not enough.” Nixon, 758 So. 2d at 624. The
Ni xon Il Court stated:

We hold that if a trial judge ever suspects that a sim | ar

strategy is being attenpted by counsel for the defense,

the judge should stop the proceedings and question the
def endant on the record as to whether or not he or she
consents to counsel’s strategy. This will ensure that the
defendant has in fact intelligently and voluntarily
consented to counsel’s strategy of conceding guilt.
Ni xon, 758 So. 2d at 625 (citations omtted). The trial court
had originally denied the claimw thout an evidentiary heari ng.
This Court reversed the sunmmary denial and ordered an
evidentiary hearing be held. Nixon, 758 So. 2d at 625.%?

In Nixon v. State, 28 Fla. L. Wekly S 597 (Fla. July 10,
2003) (Nixon I11), this court reversed the trial court’s deni al
of post-conviction relief and remanded for a new trial. At the
evidentiary hearing held to follow the mandate of Nixon I,
Ni xon”s trial counsel testified that N xon did nothing when

asked his opinion regarding this trial strategy. Ni xon provided

nei ther verbal nor nonverbal indication that he did or did not

2. The claimoriginated in the direct appeal. This Court

attenpted to develop the record by relinquishing jurisdiction
during the direct appeal. However, when that could not be done
due to attorney/client privilege, this Court declined to rule on
the claimin the direct appeal wi thout prejudice to raise the
claimcollaterally where the privilege woul d be wai ved.
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wi sh to pursue counsel’s strategy of conceding guilt. Ni xon did
not testify at the evidentiary hearing. The trial court found,
based on the history of interaction between Ni xon and his tri al
counsel where counsel would inform N xon of something and Ni xon
would remain silent, that N xon had approved of counsel’s
strategy. However, the Nixon Il Court disagreed with the tri al
court’s conclusion, reasoning that the evidentiary hearing
testimony, at nost, denopnstrated silent acqui escence by Ni xon to
his counsel’s strategy. The Nixon IIl Court found there was no
conpet ent, subst anti al evi dence establishing that Ni xon

affirmatively and explicitly agreed to counsel’s strategy.

DEFENDANT’ S RATI FI CATI ON

Dillbeck’s guilt phase testinmony is an “affirmative, explicit
acceptance” of counsel’s strategy to concede guilt. Di | | beck
personal |y and explicitly adopted the strategy when he testified
admtting the crine. If counsel’s conceding guilt is the
functional equivalent of aguilty plea, then it was Dill beck who
pled guilty to the jury during his testinony. There was no
“silent acquiescence”; rather, the defendant was anythi ng but
sil ent. He testified at the guilt phase admtting to felony
mur der . H's testinony was a personal waiver of the right to
adversarial testing.

In People v. Abt, 646 N.E.2d 1341 (Ill. App. 1995), an
I1linois appellate court rejected an ineffectiveness for
conceding guilt claimwhhere the defendant testified at trial.

Abt was charged and convicted of possession of cocaine with
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intent to deliver and possession of cannabis. Def ense counse
conceded that the defendant possessed controll ed substances for
personal consunmption due to an addiction to cocaine. Abt
testified in his own defense. Abt admtted he was snoking
cocaine and to using cannabis and barbiturates. Abt expl ained
t hat he had been a cocaine addict for about 10 years and that
the narcotics confiscated from the hone were solely for his
personal consunption. Abt asserted on appeal that trial counsel
did not subject the State’'s case to neaningful adversari al
testing when counsel conceded that the defendant possessed
controlled substances for his own personal consunption and
counsel was ineffective because his addiction to cocaine is not
a |l egal defense to the crinmes charged. While normally conceding
guilt is per se ineffectiveness under Illinois |aw, ' the Court
rejected this ineffectiveness claim “because trial counsel had

to proceed in |ight of the defendant’s statenents at trial.” See

also United States v. Sinobne, 931 F.2d 1186, 1196 (7" Cir.

13 People v. Hattery, 488 N E.2d 513 (Ill. 1985)(finding
i neffectiveness based on Cronic in a capital case where an
attorney conceded guilt to the charged crime in opening because
the concession was “totally at odds with defendant's earlier
plea of not guilty” relying on Francis v. Spraggins 720 F.2d
1190 (11th Cir. 1983) and Wley v. Sowders, 647 F.2d 642 (6" Cir.
1981)); but see People v. Johnson, 538 N E 2d 1118 (II1I.
1989) (narrowi ng Hattery to where counsel conceded to nurder but
not felony nurder because if we were to accept an automatic
ineffectiveness rule, there would be the danger that an
unscrupul ous defense attorney, especially in a death penalty
case, would deliberately concede his client’s guilt in order to
| ay the groundwork for a later reversal and it is even possible
that client and counsel would conspire to this end); People v.
Reed, 698 N. E. 2d 620 (II1l. App. 1998)(finding no i neffectiveness
where concession was to a | esser offense).
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1990) (rejecting an ineffectiveness claimfor conceding guilt to
sone of the charged crimes but not other counts where the
def endant admtted his gquilt in simlar nmanner to the
concessions at trial inaletter to the judge because “[i]nstead

of ‘pleading his client guilty, as the defendant mmintains,
“this defendant’s trial I|awer was following his client’s
wi shes”); People v. Johnson, 538 N.E. 2d 1118 (Ill. 1989)(stati ng
that a reversal is necessary only where counsel’s concession is
contradicted by the defendant’s actions); Cf. Francis V.
Spraggins, 720 F.2d 1190, 1194 (11t Cir. 1983)(findi ng
i neffectiveness where counsel conceded defendant’s guilt to the
jury but the defendant took the stand denying any know edge of
the crimes and observing that where a capital defendant, by his
testimony as well as his plea, seeks a verdict of not guilty,
counsel may not concede).

It is clear from the record that trial counsel and the
def endant shared the strategy of conceding guilt to felony
mur der . In his opening, trial counsel informed the jury that
the defendant was going to testify and admt to the nurder
Then, the defendant did indeed testify to the underlying facts
ampunting to felony nurder. This was a coordi nated defense
strategy which clearly required, not nerely the defendant’s
personal agreement to the concession, but the defendant’s active
participation. Dillbeck’s own testinony is an “affirmative,

explicit acceptance” of counsel’ s strategy.

W LLFUL MUTENESS
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Dill beck asserts that the trial court was required to obtain

an on-the-record waiver. There was no such requirenent at the

time of this trial. Dillbeck was tried in February of 1991,
ni ne years before Nixon Il was issued in 2000. Wile this Court
has not addressed the retroactivity of Nixon Il, in the related

area of a Koon inquiry*, when the defendant wai ves presentation
of mtigating evidence, this Court applied the rule requiring an
on-the-record wai ver prospectively only. Anderson v. State, 822
So. 2d 1261, 1268 (Fla. 2002)(noting the opinion in Koon applied
prospectively only citing Allen v. State, 662 So. 2d 323, 329
(Fla. 1995)). Nixon Il, |likew se, is not retroactive; Nixon |
is prospective only. At the time of this trial, no on-the-
record wai ver was required.®

Even if an on-the-record waiver colloquy is required, the
trial court conplied with that requirenent to the extent

possi bl e. When given the opportunity to object, the defendant

just smled at the judge. A trial court cannot force a
def endant to respond. This is not silent acquiesce; this is
wi || ful nuteness. Just as the law will not tolerate willfu

bl i ndness, it should not tolerate willful nuteness. A defendant
who is explicitly informed that he has the right to object to

counsel’s concession and refuses to do so, has know ngly and

4 Koon v. Dugger, 619 So. 2d 246, 250 (Fla. 1993).

15 The State acknow edges that Nixon II, Nixon Ill and
Harvey were collateral cases. Wiile the requirenment that the
wai ver of adversarial testing be knowing, intelligent and

voluntary applies to collateral cases, the part of Nixon 1]
requiring an on-the-record waiver is prospective only.
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voluntarily waived his right to adversarial testing. I f a
def endant wants to plea but refuses to answer questions during
a plea colloquy, the trial court can sinply stop the plea
proceedi ngs and set the case for trial. This is because the
def endant has only a constitutional right to a trial, not a
constitutional right to plea. Parker v. State, 790 So. 2d 1033
(Flla. 2001) (explaining that there is no constitutional right to
pl ea bargain citing Weatherford v. Bursey, 429 U.S. 545, 51 L.
Ed. 2d 30, 97 S. Ct. 837 (1977)). |If a defendant wants a bench
trial but refuses to waive the right to a jury trial, the trial
court can sinply stop the bench trial or the penalty phase being
conducted without a jury and convene a jury. This is because
t he defendant has only a constitutional right to a jury, not a
constitutional right to a bench trial. Singer v. United States,
380 U. S. 24, 34, 85 S.Ct. 783, 789, 13 L.Ed.2d 630
(1965) (holding there is no constitutional right to a bench
trial). In both situations there is only a single
constitutional right involved. 1In those situations, the trial
court has an option and does not violate any constitutional
right by refusing to proceed w thout a waiver.

However, where two nmutual |y exclusive rights are invol ved, the
trial court has no option. For exanple, the right to testify
and the right to remain silent are nmutually exclusive rights. A

def endant has both the right to testify and the right not to.®

1 Rock v. Arkansas, 483 U.S. 44, 49, 107 S. Ct. 2704, 2708,
97 L. Ed. 2d 37 (1987)(stating that “a defendant in a crim nal
case has the right to take the witness stand and to testify in
his or her own defense"); Jones v. Barnes, 463 U S. 745, 751
103 S. Ct. 3308, 77 L. Ed. 2d 987 (1983)(stating, in dicta, that

-29-



This Court encourages trial courts to get on-the-record waivers
of the right to testify; however, if a defendant refuses to
answer the trial court’s waiver colloquy, the trial court cannot
then force the defendant to testify. Here, as in the waiver of
the right to testify, tw nutually exclusive rights are
i nvol ved. The defendant has both the right to adversari al
testing and the right to present a defense of his choice. Were
two mutually exclusive rights are involved, requiring an on the
record wai ver is inpossible. A defendant can prevent the State
fromtrying himmerely by refusing to state which right he wants
to exercise and which one he wants to waive. All the trial
court nmust do in such a situation is inform the defendant of
both rights. The defendant’s conduct then determ nes which of
the two rights he has waived.

There is no default position for the trial court in this
situation. A trial court has no option but to proceed with the
trial when the defendant declines to respond to questions
regardi ng the concession. The only other option is for the
trial court to order the attorney not to concede; however, a
trial court my not order an attorney to adopt a certain
def ense. Such an order would interfere with the right of

counsel and violate the defendant’s Sixth Amendnent right to

the defendant has the ultimate authority to make certain
fundament al decisions regarding the case such as whether to
testify in his or her own behalf"); United States v. Teague, 953
F.2d 1525 (11th Cir. 1992) (hol ding a defendant’s right to testify
is personal to the defendant and as such cannot be effectively
wai ved by counsel); Malloy v. Hogan, 378 U.S. 1, 12 L. Ed. 2d
653, 84 S. Ct. 1489 (1964)(incorporating the Fifth Amendnment
ri ght against self-incrimnation against the States).
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present a defense of his choice. Courts have no such power.
Whi l e the defendant cannot then claimineffectiveness in post-
conviction, he certainly can, and no doubt will, claimthat such
an order was a violation of his constitutional right to present
a defense on direct appeal. Nixon, 758 So.2d at 625 (observing
that if contesting guilt works to the defendant’s detrinent, the
def endant hinself nust bear the responsibility for that
deci si on).

Normally courts do not presune a waiver of a right from a
silent record.’ However, here, the trial record is not silent
in the traditional meaning of that word. Traditionally, a
silent record neans there is no reference at all to the matter
in the record. When there is no reference to the matter in the
record, there is no way to know if the defendant was aware of
his rights. A defendant who | acks know edge of his rights woul d
remai n silent and not assert his rights out of ignorance. Here,
the record establishes that the defendant was aware of his right
to adversarial testing. The trial court, trial counsel and the
prosecutor all discussed the requirenment that the defendant
consent to any concession of guilt at length in front of the
defendant. The record is not silent. The matter was di scussed
at | ength. It is only the defendant that was silent, not the
record. In this unique situation, this Court should presune a

wai ver fromthe defendant’s sil ence.

7 Boykin v. Alabama, 395 U.S. 238, 243, 23 L. Ed. 2d 274,
89 S. C. 1709 (1969) (observing: “[w] e cannot presunme a waiver
of . . . inmportant federal rights froma silent record.").

-31-



Moreover, trial counsel repeatedly assured the trial court,
during jury selection and again after opening statenments that,
he and Di | | beck had di scussed the concession. At two different
points in the trial, trial counsel assured the trial court that
he had obtained his client’s consent. Trial counsel was aware
of Ni xon. | ndeed, the prosecutor read this Court’s order in
Ni xon to the defendant, trial counsel and the trial court during
jury selection. The order stated that the concession had been
knowi ngly, intelligently and voluntarily made. Furthernore, as
trial counsel testified at the evidentiary hearing, he was sure
he and Dill beck had discussed the concession. (EH 619, 625).
There was “no doubt” in counsel’s mnd that they tal ked about
t he concession, “particularly in light of Nixon I.” (EH 625).
Trial counsel testified that they had a good rapport. There is
conpetent, substantial evidence establishing that Dillbeck
agreed to counsel’s strategy. Trial counsel’s assurances at
trial establish that Dill beck consented to the strategy. Trial
counsel s testinony at the evidentiary hearing al so establishes

that Dillbeck consented to the strategy.®®

8 Opposi ng counsel argues that Dillbeck has three reasons
for not responding to the trial court when the judge gave
Dill beck the chance to object and Dill beck did not respond. |IB
at 16. No, Dillbeck has no reason. Dill beck repeatedly
testified at the evidentiary hearing that he did not recall the
incident during jury selection when the trial court gave himthe
opportunity to object, and even after being shown the
transcript, he could not recall the incident. He bel atedly
expressed the idea that his attorney was in control but he did
not explain why he thought that when the trial court had just
told himthat the decision was his. Basically, Dillbeck had no
real explanation for why he refused to respond to the trial
court.
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PARTI AL CONCESSI ON
While trial counsel conceded to felony nurder, he vigorously
argued against premeditated nmurder. The jury found both
premeditated and felony nurder by special verdict. (T. XX
3088).% The concession and the verdict did not match. The
jury’s verdict went beyond the concession. The jury found

prenmeditated nurder and trial counsel did not concede to that.

Conceding to one form of first degree murder is simlar to

conceding to a | esser degree crime or to one count of a nulti-

0

count indictment.? Just as conceding to second degree nurder is

19 Before trial, trial counsel filed a notion for a speci al
verdict. At the hearing on the notion, the prosecutor did not
object to a special verdict. (T. XVil 2800)

20 Atwater v. State, 788 So.2d 223 (Fla. 2001) (finding that
counsel’s concession to second degree nurder in a first degree
murder trial does not require the defendant’s consent because
t here was adversarial testing); Brown v. State, 755 So. 2d 616,
629-630 (Fla. 2000) (holding that concession of guilt of |esser
offense did not require defendant’s consent and finding no
ineffectiveness using Strickland and citing MNeal V.
Wai nwright, 722 F.2d 674 (11t Cir. 1984)); United States V.
Hol man, 314 F.3d 837 840 (7" Cir. 2002) (observing that concedi ng
guilt to one count of a nulti-count indictnment to bolster the
case for innocence on the remaining counts is a valid trial
strategy which, by itself, does not rise to the |level of
deficient performance); United States v. Sinone, 931 F.2d 1186,
1195 (7th Cir. 1991) (expl aining that when the adm ssions concern
only sonme of the charges to be proven, counsel’s concessions
have been treated as tactical retreats and deenmed to be
effective assistance); United States v. Gones, 177 F.3d 76 (1%
Cir. 1999)(finding it a “patently a reasonable strategy” to
concede to one count of five counts but not reaching the issue
of whether the defendant’s consent is necessary); Richardson v.
United States, 698 A 2d 442 (D.C. App. 1997)(finding the tactic
of conceding to sone of the |less serious charges in a nulti-
count case to be reasonable).
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not error, neither is conceding to felony nmurder when the jury
convicts of prenmeditated nurder. Conceding to second degree
mur der when the charge is first degree and the jury convicts of
first degree nmurder is not the functional equivalent of a guilty
plea. O nore precisely, the jury has rejected the “involuntary
pl ea” of second degree nurder. The jury’ s verdict of first
degree nurder in that situation is the result of adversari al
testing at trial, not the guilty plea to second degree nurder,
whet her voluntary or not.? Likew se, when there is a special
verdict which finds beyond the concession, the verdict of
prenmeditated nurder was the result of adversarial testing, not

the “involuntary guilty plea” to felony nurder.

Moreover, it is not ineffectiveness per se because trial
counsel has not conpletely conceded to the charged crine. | t
cannot be said that counsel “entirely failed to subject the

State’s case to neani ngful adversarial testing” when counsel
vigorously disputed preneditated mnurder. Counsel at | east
partially subjected the State’'s case to neani ngful adversari al
testing by disputing preneditated nurder. Because it was only

a partial concession, such a claimis outside the Cronic realm

2L Even if the jury convicts the defendant of second degree
mur der when counsel concedes to second degree in a first degree
murder case, the jury's verdict is not the result of trial
counsel’s concession. In such a case, the prosecutor is going
to di spute the concession either directly or by inplication when
he argues for a first degree nurder conviction. Normally, in a
true plea, the State is silent and does not dispute the degree
of the crinme. In this situation, the prosecutor is taking an
adversarial position to the concession and the jury had to
decide facts that were disputed by the parties which is the
hal | mark of adversarial testing. Such a verdict is not the
result of a guilty plea, it is aresult a true trial
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in the Strickland realm Dillbeck has to prove prejudice in
this situation and cannot because the jury convicted him of
prenmedi tated nmurder. The jury would have convicted hi mof first
degree nurder regardless of counsel’s concessi on.

Dillbeck’s reliance on Harvey v. State, 28 Fla.L. Wekly S513
(Fla. July 3, 2003), is msplaced. In Harvey, this Court found
that while counsel argued for second degree nmurder, his
concession to the underlying facts anobunted to a concession of
prenmeditated nmurder. In opening, defense counsel adm tted that
Harvey was qguilty of “rmurder” and acknow edged that Harvey and
his coperpetrator discussed killing the victins. The Harvey
Court found that by admtting this discussion about the nurder,
trial counsel, in effect, conceded preneditation and therefore,
conceded first degree nurder. The Harvey Court concl uded that
this concession was the functional equivalent of a guilty plea
which requires the “affirmative, explicit” consent of the
def endant . Relying on Nixon |1,% the Harvey Court concl uded
def ense counsel was ineffective. The evidentiary hearing
testimony established, at best, that Harvey' s counsel had
obtained his consent to concede but only to second degree
murder, not first degree. Furthernore, the Harvey Court al so
found that an adm ssion that the nurder occurred during the

robbery was a concession to felony nurder as well.

22 The Harvey Court states that “[w]je are aware that Ni xon
did not involve a confession.” This is not accurate. Ni xon did
i nvol ve a confession. Nixon confessed in detail on tape to the
| ocal Sheriff.
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Harvey i s easily distinguishable. Unlike Harvey, Dill beck was
informed that his waiver of adversarial testing had to be
knowi ng, intelligent and voluntary prior to trial. Unli ke
Harvey, Dill beck was given a specific opportunity to object to
hi s counsel’s concession prior totrial. Unlike the trial court
in Harvey, the trial court here inquired as to Dillbeck’s
position prior to trial. Unli ke Harvey, Dillbeck testified
during the guilt phase admtting the underlying facts and fel ony
murder in his own testinony. Harvey is inapposite.

Mor eover, Harvey ignores the difference between the concepts
of weight and sufficiency. When an attorney acknow edges the
facts of the crinme but argues for a conviction for a |esser
crime, he is NOT conceding to the greater crine. Rather, he is
acknow edgi ng the sufficiency of evidence of the greater crine,
not its weight. Counsel is telling the jury that, while they
could vote for the greater crine, they should not vote for the
greater crime based on the weight of the evidence. The fact
that evidence is legally sufficient does not conpel a particular
result. He is arguing the weight of the evidence supports the
| esser crine. This is not the functional equivalent of a guilty
plea to the greater crine; rather, it 1is the functional
equi val ent of not nmaking a notion for judgnment of acquittal to
the greater crime. Just as an attorney may decline to nake a
moti on for judgnent of acquittal, an attorney can admt the
underlying facts but argue, given those facts, that the greater

wei ght of the evidence supports a verdict for the | esser crine.
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This is not conceding to the greater crine. This Court should
recede from Harvey.

It is clear, both fromDillbeck’s own trial testinony and the
colloquy the trial court had with trial counsel during jury
sel ection, that he knowingly, intelligently, and voluntarily
consented to counsel’s strategy of conceding guilt. The trial
court properly denied this claim of ineffectiveness per se

foll owing an evidentiary heari ng.
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| SSUE 1|
DID THE TRI AL COURT PROPERLY DENY THE CLAI M OF
| NEFFECTI VENESS FOR CONCEDI NG THE HAC AGGRAVATOR
BY ADM TTI NG THE MURDER WAS BRUTAL? ( Rest at ed)
Dill beck asserts his counsel was ineffective for conceding to
t he HAC aggravator. Dillbeck clainms that when his trial counsel

descri bed the nmurder as “brutal” this was concedi ng the hei nous,

atrocious and cruel aggravator. The State respectfully
di sagrees. Describing the nurder as “brutal” is not conceding
t he heinous, atrocious and cruel aggravator. Trial counsel

argued agai nst the HAC aggravator in his closing argunment during
penalty phase. Furthernore, N xon IIll does not apply to
concessi ons of aggravators. Trial counsel nust concede that
death is the appropriate penalty, not merely concede an
aggravator, to raise a Nixon issue. Strickland, not Cronic,
governs concessi ons of aggravators. Describing a brutal murder
as brutal is not deficient performance. Counsel is nmaintaining
credibility with the jury by being honest with them about the
nature of the crinme. Furthernore, there is no prejudice. The
jury would have found this nurder to be HAC wi t hout counsel’s
concession that the nurder was brutal. Additionally, the jury
woul d have recommended death regardl ess of the HAC aggravat or
based on the four remai ning aggravators which included a prior
conviction for the nmurder of a policeman. Thus, there is no
prej udi ce. So, the trial court properly denied this claim

foll owing an evidentiary heari ng.

Tri al
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During jury selection, trial counsel repeatedly referred to

the crime as “brutal” and “terrible” to prospective jurors.

Trial counsel told one prospective juror: “You will find that it
was a particularly brutal crinme. The woman was stabbed
repeatedly.” (T. Il 209). During opening statements of gquilt
phase, trial counsel, said that he was sure the State will do a

very good job of convincing you that this was a “terrible,
brutal crime.” (T. Xl 1640). After describing what Dill beck’s
testimony would be, trial counsel told the jury you will get to
see very graphically what he did and it is a terrible, bruta

thing. (T. Xl 1643). Trial counsel noted that “The State, |’ m

sure, will show you in graphic detail the brutality of this
crime, You will see sone terrible photographs. You wll hear
sone terrible details, but I think you'll soon see that the very

brutality of this crime shows you what sort of state he was in.
This wasn’t sonme kind of calcul ated, planned act. It is the
ki nd of brutality you will see in a frenzy, soneone that’'s in a
rage, someone who has sinply lost control.” (T. Xl 1645). Trial
counsel told the jury, “yes it was a terrible, brutal crime”.
(T. XI 1646).

In hisinitial closing of guilt phase, trial counsel admtted
this was “a terrible, terrible crine” and there are “not enough
words to express the horrible nature of what he did”. (T. Xl
2046) . Trial counsel, in support of his argunent that the
def endant was telling the truth in his trial testinony, com ng
“back to the brutality, the intensity of the assault” noted t hat

“they have sonme terrible pictures here in evidence”, but the
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very intensity of the attack shows it was the kind of attack
that would occur if the fellow was in a “frenzy, a rage” (T.
XII'l 2050). Trial counsel observed: he’s committed sone terrible
crimes here but clearly the State has not proven that it was a
premeditated killing.” (T. X1l 2051). 1In his final closing of
guilt phase, trial counsel admtted that Dillbeck commtted a
terrible crime and there was bl ood all over the place. (T. X1l
2079).

During penalty phase, the prosecutor, in his opening, urged
the jury to find the HAC aggravator based on the pain involved
and the length of time it took to die. (T XIV 2169). Tria
counsel, in his opening in penalty phase, said: “ny client is
wort hy of nercy” and “you should let himlive”. (T. XIV 2171).
Trial counsel told the jury that he was going to review
Dillbeck’s |ife with them and they would hear a | ot of details
and “a lot of it is going to be bad” (T. XV 2171). Tria
counsel acknow edged that “mnmy client has done sone terrible,
terrible things during the course of his life.” (T. XIV 2171).
Trial counsel noted that the Indiana crine was “chillingly
simlar” to this murder. (T. XV 2171). Trial counse
acknow edged by the age of fifteen Dill beck had “caused a great
deal of pain and damage.” (T. XV 2174). Trial counsel
explained that Dillbeck suffers from Fetal Alcohol Syndrone
which resulted in brain damage. (T. XIV 2176-2179). Trial
counsel also discussed child abuse during Dillbeck’s chil dhood
and his father abandoning him (T. XIV 2182-2183. Trial counsel

referred to Dill beck using drugs including the fact that Dill eck
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was t aki ng speed when he stabbed the fellowin Indiana. (T. XIV
2184). Trial counsel ended his opening with “you will see that
he is deserving of mercy” and “he should be permtted to live”
(T. XIV 2186). In his closing at penalty phase, trial counse

stated that life is the only fair resolution. (T. XViI 2711).
Trial counsel repeatedly asked for nercy. (T. XVII 2714-2715).
Trial counsel, as part of his discussion against finding the HAC
aggravator, told the jury that he had said all along that it was
a brutal killing. (T. Xvil 2717, 2718). Trial counsel argued
that Dillbeck did not “decide this wuld be a good way to
torture sonmebody.” (T. XVII 2717-2718). Trial counsel also
argued agai nst the HAC aggravator by pointing out, based on the
pat hol ogi st’s testinmony, the victimhad mercifully died quickly.
(T. XVIl 2718). He asked the jury to focus on the definition of
HAC which required “sone special intent to inflict a
particularly tortuous sort of death”. (T. XVII 2718). Tri al
counsel stated that the mtigating evidence showed the reasons
that Dillbeck caused this pain and wasted his life. (T. XVl

2720). He argued that the mtigation made these “sensel ess
crimes” nmake sense and “the reason he has done these terrible
things i s because he is damaged and he’s nmentally ill.” (T. XVII
2734). Trial counsel ended penalty phase with the statenent
that he has commtted sone terrible crines but heis entitled to
mercy and then urged the jury to vote for life and et himlive.

(T. XVI1 2741).

Evi denti ary heari ng
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Dillbeck testified at the evidentiary hearing that trial
counsel did not tell himthat he was going to concede that the
crime was a particularly brutal crinme or concede the HAC
aggravator. (EH 4 562). Dillbeck admtted that the victimwas
st abbed numerous times, there was a prolonged struggle and it
took the victima while to die. (EH 4 592).

Trial counsel, Randy Murrell, testified that while he adm tted
the killing was brutal, he did not concede the HAC aggravat or.
(EH 4 628). He argued that the nurder was NOT heinous,
atrocious and cruel. (EH 4 628). Wile he thought that the jury
woul d find the HAC aggravator, he argued that the State had not
proven it. (EH 4 628). He knew that the State woul d be seeking
t he HAC aggravator. (EH 4 628). He gave the prospective jurors
a series of hypotheticals during jury selection because he

t hought that sonme jurors would, given the circunstances of the

crinme, could never vote for life, which he wished to know and
excuse those jurors (EH 4 629). He also wanted the jurors to
understand even a “terrible”, “horrible” nmurder could still

result inalife sentence. (EH 4 629). Trial counsel described
the crinme as brutal during voir dire because he thought it was
best to confront difficult issues as soon as possible. (EH 4

627) .

Merits
First, trial counsel describing the nurder as “brutal” is not
conceding to the heinous, atrocious and cruel aggravator. They

are not equival ent. Trial counsel argued against the HAC
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aggravator in his closing argunent during penalty phase. Trial
counsel did not concede to the HAC aggravator.

Ni xon 111 does not apply to concessi ons of aggravators. Even
if trial counsel had conceded to this aggravator, which he did
not, conceding to an aggravator i s not the sane as agreei ng that
the death penalty is the appropriate sentence. I f counsel
adm ts the aggravator exists, he is not conceding death is the
appropriate penalty. Ni xon Il would only apply if trial
counsel conceded that death was the appropriate sentence in the
penalty phase. Trial counsel did not concede that death was the
appropriate penalty. Trial counsel repeatedly argued for life.

A def endant may only rai se a typical Strickl and
i neffectiveness claimwhen trial counsel merely concedes to an
aggravator rather than conceding to the death penalty. Under
Strickland, Dillbeck nmust show both deficient performnce and
prej udi ce.

It is not deficient performance for trial counsel to describe
a particularly brutal nmurder as particularly brutal. As this
Court has noted, it is common for defense counsel to make sone
hal fway concessions to the truth to give the appearance of
reasonabl eness and candor to gain credibility with the jury.
Atwater v. State, 788 So. 2d 223,230 (Fla. 2001)(quoting MNeal
v. State, 409 So. 2d 528, 529 (Fla. 5th DCA 1982). Commmon
practices are by definition not deficient performance. Deficient
performance means no reasonable attorney would engage in the

conduct. \When a practice is comopn anong the defense bar, that

-43-



means that nunerous attorneys are engaging in the practice. A
conmon practice is not deficient performance.

In Atwater v. State, 788 So. 2d 223 (Fla. 2001), the Florida
Suprenme Court held that counsel was not ineffective for concedi ng
to second-degree nurder in closing. During closing argunents,
Atwater’s trial counsel argued in favor of second-degree nurder
di spl ayed gruesone crine scene photographs, argued the crime was
one of malice, and rejected any consideration of manslaughter
because the facts supported a nore serious offense. At wat er
contended that defense counsel’s actions were nore |ike those of
a prosecutor than a defense attorney. The Florida Suprene Court
expl ai ned that sometines concessions of guilt is a good tria
strategy designed to gain credibility with the jury. When
def ense counsel is faced with overwhelnm ng evidence, it is
commonly considered a good trial strategy for a defense counse
to make some hal fway concessions to give the appearance of
reasonabl eness and candor and to thereby gain credibility. The
At wat er Court held that defense counsel properly made a strategic
deci sion to argue that the facts showed second-degree nurder, not
first-degree nurder. In light of the overwhel m ng evidence
agai nst Atwater, defense counsel properly attenpted to maintain
credibility with the jury by being candid. Therefore, the trial
court properly denied Atwater’s claimthat defense counsel was
i neffective for making certain concessions wthout Atwater’s
consent.

In Brown v. State, 846 So. 2d 1114, 1125 (Fla 2003), this

Court rejected an ineffective assistance of counsel claim based
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on argunments defense counsel made during opening and cl osing.
Brown alleged that his trial counsel was ineffective due to
remarks he made in his opening statenent. I n opening, his
counsel said:

M. MGuire and M. Brown, they don't go play golf

together. They don't do things like that. They do things

i ke consunme a | ot of alcohol. They do crack cocai ne. They

hang out on t he Boardwal k area, unenployed. It's not a good

life and it's not a--it's not sonething any of us would do,

but it's just a--that's the way it was.
The trial court found that counsel made a tactical decision to
make the statenments that he did, for the purpose of trying to
di lute sone of the damaging testinony the jury would hear | ater.
The trial court observed that defense counsel was expl aining the
real world the defendant I|ived in. The trial court also
concl uded that prejudice had not been established. The Florida
Supreme Court found no error in the trial court's concl usions.
Brown al so all eged that trial counsel was i neffective as a result
of stating that the victim was "gurgling” on his own bl ood.
Counsel’s coment is consistent with his explanation at the
evidentiary hearing that he was trying to point out the
overdramati zati on of the prosecutor’s argunent. The trial court
found that counsel’s statenent did not prejudice Brown. The
Fl ori da Suprenme Court agreed, reasoning that “we will not second-
guess counsel's strategic decisions on collateral attack and
trial counsel's coment, when wei ghed agai nst the two-part test
in Strickland, does not satisfy either prong. Though the word
"gurgling"” may have shock value, it does not rise to the |eve

required by Strickland, particularly where, as here, trial

counsel chose to use the word as a nmethod of rebutting and
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mnimzing the State’'s argunment.” Brown also asserted that
counsel was ineffective for admtting that Brown had "turned bad"
in his closing argunent in the penalty phase. At the evidentiary
heari ng, counsel testified that his purpose in making such a
statement was to be honest with the jury about what type of
person they were dealing with. The trial judge found that this
statenment was a reasonable trial tactic on counsel’s part, that
he was just being honest with the jury, and that it was not
i neffective or deficient. The Florida Supreme Court agreed.
They noted that the coment was made during the penalty phase, a
point at which Brown had already been found gquilty of
first-degree murder. At that point, counsel sought to | essen
negative juror sentinment against Brown, and appealing to the
jurors by pointing out Brown's real l|ife shortcom ngs was a
tactic geared toward Brown’s benefit. The Brown Court noted that
any claimthat this particular statenent |led the jurors to vote
to recommend the death penalty is wholly speculative.
Accordingly, the Brown Court rejected this ineffectiveness claim
Just as trial counsel could describe the crinme as one of
“mal ice” in Atwater wi thout being ineffective, trial counsel may
descri be the murder as “brutal” wi thout being ineffective. Here,
as in Atwater, defense counsel properly attenpted to maintain
credibility with the jury by being candid. Just as trial counsel
may admt that the defendant had “turned bad” in his closing
argument in Brown, trial counsel may admt a nurder is bruta
wi t hout being ineffective. Here, as in Brown, counsel was trying

to dilute some of the damaging testinony the jury would hear
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| ater. The jury was going to conclude the nurder was bruta

based on the evidence that they would hear during the State’s
case and trial counsel is not ineffective for realizing this and
facing, in his words, the “difficult” issues as quickly as
possi ble. Furthernore, as counsel testified, he used the term
during jury selection to explain to the prospective jurors that
even brutal, terrible murders do not automatically warrant the
deat h penalty.

Mor eover, there was no prejudice as required by Strickl and.
The outcome would have been the sane regardless of trial
counsel s description of the nurder as brutal and terrible. The
jury would have found the HAC aggravator whether trial counse
descri bed the nurder as brutal or not. Just as this Court found
t he evidence sufficient to support HACin the direct appeal, the
jury would have found the evidence sufficient to find this
st abbing nmurder to be HAC. Dill beck, 643 So.2d at n.3 (rejecting
wi t hout coment a claimthat the trial court erred in findingthe
HAC aggravator). Mor eover, regardless of the HAC aggravator
Dilleck would have still been sentenced to death. There were
four remai ni ng aggravators regardl ess of the HAC aggravator: (1)
sentence of inprisonment; (2) previously been convicted of
anot her capital felony; (3) the murder was committed during the
course of a robbery and burglary; (4) the nurder was commtted to
avoid arrest or effect escape. Dill beck had previously been
convicted for the murder of a policeman. The jury would have
recommended death and the judge woul d have sentenced Dill beck to

deat h based on the four remaini ng aggravators. Thus, there is no
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prejudice fromtrial counsel’s acknow edgi ng that the murder was

brut al .
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| SSUE |11
DID THE TRI AL COURT PROPERLY DENY THE CLAIM OF
I NEFFECTI VENESS FOR FAI LI NG TO CONDUCT A PROPER
VO R DI RE? (Rest at ed)

Di || beck contends that trial counsel was ineffective for
failing to strike numerous jurors for cause. The State
respectful ly disagrees. Two of the conplained of jurors were
alternates only who did not participate in the jury's verdict.
Obvi ously, Dillbeck cannot show prejudice based on alternate
jurors that never served. The remaining seven actual conpl ai ned
of jurors were not subject to cause chall enge because, while
nost of them were exposed to pre-trial publicity, each assured
the trial court that they could decide the case based solely on
t he evidence. None of the actual jurors knew of the prior
capital felony conviction. Trial counsel was not ineffective for
failing to challenge jurors who were not actually biased. Thus,

the trial court properly denied this claim following an

evidentiary hearing.

Trial

The entire first week of trial was devoted al nost exclusively
to jury selection. (Feb 18-Feb 22, 2001). Over 85 prospective
jurors were subjected to individual voir dire outside the
presence of other prospective jurors. (T. | 25,0 29; T. I-1X).
At the conclusion of individual voir dire, potential jurors were
placed in the jury box in small groups and subjected to group
voir dire (T. IX 1376). Prior to individual voir dire, all

prospective jurors were instructed not to discuss anything about
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t he case to anyone, including other prospective jurors. (T. I

26) .

A.  Juror Melinda Witley

During questioning by the prosecutor, Ms. \Witley expressed
concern about the negligence of prison officials in allow ng
Dillbeck to wal k away from a prison work program Contrary to
Dill beck’s assertions, there is nothing in the record to support
a conclusion that “Ms. Whitley had already made up her m nd that
[Dill beck] should be at the very | east behind bars for eternity.”
IB at 24. Despite her concerns about prison officials
responsible for Dillbeck’s security, M. Witley told trial
counsel she did not believe she had fornmed any opinions about
what happened in this case. She also stated she believed she
coul d lay any opinions aside as to whether prison officials were
negligent in letting Dillbeck out of custody and deci de whet her
he was guilty of the crinme charged based on what she hears in the
courtroom (T. 11 200). Additionally, while Ms. VWitley was
present at Gayfer’s about an hour and a half prior to the nurder,
she knew little about the nmurder. She renenbered it involved a
woman in a car and that her children were in the store when it
happened. (T. Il 198). She also told the prosecutor she had read
sone later articles concerning why Dillbeck was out of prison
Ms. VWhitley stated she did not know why Dillbeck had been
i ncarcerated. (T. Il 198-199). She did not believe she had cone
to any opinion as to whether Dillbeck was guilty of the crine

charged. (T. 11 205). Al t hough she believed in the death
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penalty, she thought she would be less likely to vote for the
death penalty than the average Floridian. (T. |1 208). Tria
counsel told Ms. Whitley the crime was a particularly brutal one
during which a woman was stabbed repeatedly. Ms. VWhitley
testified that, even knowing this, she would vote for a life
sentence if she found the law required a vote for life. (T. |

209). Even though she was present at the nurder scene shortly
before the crinme with her children and was afraid when she heard
it occurred, she did not think it would be harder for her to vote
for alife sentence as a result (T. Il 210). As he did with each
juror, trial counsel posed several hypothetical “nurders” to Ms.
VWi t | ey. Trial counsel’s hypothetical nurders involved a (1)
rape/ murder; (2) a nurder in which nultiple victins were
murdered; (3) a case in which a person was on trial for a second
murder; (4) a nurder involving a person who had been in prison
for one murder, escaped and comm tted another nurder; and (5) a
mur der where a policeman was killed.® Counsel asked Ms. Witley
whet her, given each of these particul ar aggravated nurders, she
would still be able to vote for life if she found there were
sufficient mtigating factors to support a vote for life. I n

response to the rape/ murder hypothetical, M. Witley said she

2 Trial counsel explained that though these hypothetica
situations “may or may not apply to this case” he was posing
themto “sort of probe your feelings about the death penalty.”
(T. Il 210). At times during the voir dire exam nation of
various jurors, trial counsel seened to pose the hypothetica
regardi ng the nmurder of a policenman as a stand al one nurder. At
other times, he seened to include the policeman as one of the
victinms in the scenario involving an initial nurder, an escape
fromprison, and a subsequent nurder
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could still vote for a |life sentence if there were sufficient

mtigating factors to support a vote for life. (T. Il 210-211).
VWhen trial counsel posed a question about mul tiple
cont enpor aneous killings, Ms. Whitley initially expressed sone

doubt about her ability to vote for life stating “that woul d be

extrenmely hard.” (T. Il 211). She stated, that in such a case,
she believed she could still vote for life if mtigating
circunst ances were sufficient. (T. Il 211). MWhen trial counse

asked whet her she could still vote for life if the defendant had

killed somebody before and then killed the present victimafter
escaping fromjail, Ms. Whitley said she could. (T. Il 211-212).
Ms. Whitley told trial counsel that if the person killed was a
police officer, that while it would be harder, she could stil
vote for life if the mtigating circunstances were sufficient.
(T. 11 212).

B. Juror Cynthia Krell

During individual voir dire, Ms. Krell told trial counsel that
she read an article in the paper about an incident involving a
man who stabbed a woman in the Tall ahassee Mall Gayfers parking
| ot and tried to steal her car. She told trial counsel she could
not renenber reading any followup articles or hearing anything
nore about it on television or on the radio. (T. Il 394). She
al so renenbered reading the person who allegedly conmtted the
crime had escaped fromprison. (T. I'I'l 395). M. Krell did not
know why t he man had been in prison. She also felt she could put
asi de anything she heard about the case out of her m nd and make

her deci sion based only on what she heard in the courtroom (T.
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[11 395). When questioned by trial counsel about whether ©Ms.
Krell had made any decision as to whether Dill beck was guilty of
the crinme charged, she reported she had not heard enough about
it. (T. 11l 402). She told trial counsel that while she was not

fam liar with the death penalty, she thought she woul d be “nmaybe

alittleless” likely to vote for a death sentence than would the
average person. (T. IIl1 405). Wen trial counsel then pointed
out that the crime was a brutal killing where a wonan was st abbed

repeatedly, Ms. Krell told counsel that she could not vote for
|life because the crinme was “very disturbing.” (T. Il 406).
| mredi ately thereafter, during the coll oquy between trial counsel
and Ms. Krell, trial counsel asked her again whether she could
vote for life if the law seened to call for such a vote. Though
initially she told counsel that “it would depend on the
ci rcunmstances”, she stated she could vote for life if that is
what the | aw would require (T. Il 406-407). Wen counsel posed
hi s hypot heti cal aggravated murders to Ms. Krell, she stated she
could still vote for life if the mtigating circunstances
out wei ghed t he aggravating factors or t he mtigating
circunstances seened to require a vote for life (Vol. 111 408).2

C. Juror Jason Zi ppay

During individual voir dire, M. Zippay told the prosecutor

that he had read about the crime in the newspaper and that

24 Ms. Krell’s responses to trial counsel’s rape/ nurder
and second nmurder hypotheticals were apparently not audible.
Trial counsel noted that Ms. Krell’s response to the latter
gquestion was apparently yes, that she could still vote for life
if the mtigating circunstances outweighed the aggravating
circunstances. (T. I1I11. 408).
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“assum ng everything | read in the newspaper was true, | am sure
he is guilty.” (T. VI 799). He told the prosecutor he had not
formed any opinion about what the appropriate penalty would be
and would keep an open mnd until he heard all the evidence
concerning the aggravating and mitigating circunmstances (T. VI
800, 803). M. Zippay had read the killer had been in prison and
had escaped froma work program but coul d not renmenber why he was
in prison (T. VI 801). He told the prosecutor he felt he could
put whatever he had heard about this case out of his m nd and
make a deci sion solely on what he heard in the courtroom (T. VI
799). When questioned by trial counsel, M. Zippay told trial
counsel he did not think anything he read in the paper would
interfere with his ability to reach a decision based solely on
t he evidence presented in court. (T. VI 807). He said that while
he believed that soneone who killed soneone should not live in
society, whether a |ife or death sentence is appropriate “would
depend on the particular case” (T. VI 808). He said that he
woul d be about as likely to recommend a death sentence as the
average person. He told trial counsel that even if the crine was
a particularly brutal nurder, he could still vote for life if he
found the mtigating circunstances outwei ghed the aggravating
circunmstances. (T. VI 810). When trial counsel posed his
hypot hetical nurders for M. Zippay s consideration, M. Zippay
st at ed unequi vocal ly, in each case, he could vote for life if the
mtigating circumstances warranted a |life recommendation. (T. VI
811-812).
D. Juror John Marshal
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Contrary to Dill beck’s allegations, M. Marshall knew nothing
about why Dillbeck was incarcerated before he escaped and
mur dered Faye Vann. Nor did M. Marshall ever express any
aninosity toward Dill beck. M. Mrshall recalled hearing about
a case in which an inmte, on sone sort of work release, had
escaped and commtted a nurder. He did not know what the i nmate
had been in prison for and that he had not formed any opinion
about the instant case. (T. VIl 970). M. Marshall told the
prosecutor he could put anything he had previously heard about
the case out of his mnd and decide the case solely on what he
heard in the courtroom (T. VII 970). He also said he could go
into the penalty phase of the trial wthout any preconceived
notion as to what an appropriate sentence would be and that he
would listen to all the aggravating and mtigating circunstances
before making up his mnd. (T. VII 973). When questioned by
trial counsel, M. Marshall told counsel he was sonewhere in the
m ddl e regardi ng his views on the death penalty and did not feel
particul arly opposed or strongly in favor of the death penalty.
M. Marshall agreed with trial counsel’s suggestion he was a
person who took the average view. (T. VII 975). When asked
whet her he was nore |ikely or less likely than the average person
to vote for the death penalty, he said woul d have to wait and see
what the situation presents. (T. VII 977). VWhen trial counse
posed his hypothetical nurders to M. Marshall, he reassured
counsel that in each instance he could still vote for life if he
found that mtigating factors outwei ghed evi dence i n aggravati on.

(T. VIl. 978-979).
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E. Alternate juror Mchelle Hol comb

Dillbeck alleges trial counsel should have chall enged Ms.
Hol conb for cause because she stated she did not know anything
about the case. Though working at Gayfers on the day of the
murder, Ms. Holconb stated she did not know anything about the
case. \While Dillbeck essentially accuses Ms. Hol comb of |ying
under oath, Ms. Hol conb expl ai ned that she was on her | unch break
and not in the store at the tinme of the nurder, does not read the
newspapers, and does not wusually watch TV. She told trial
counsel the only thing she heard was a |lady was killed in the
parking | ot. She stated she did not hear anything about Dill beck
at all. (T. VIl 1114). She stated she had formed no opinion
about this case because “1 don’t know enough about it at all. |
don’t know anyt hing, pretty nuch.” She also stated she had m xed
feelings about the death penalty. (T. VII 1115). Ms. Hol conmb
told the prosecutor that if the death penalty coul d be avoi ded at
all it should be. She said that if a prisoner could be
rehabilitated, such a result woul d be nuch better than the death
penalty. (T. VII 1116). M. Holconb also told the prosecutor it
woul d be very hard for her to sentence soneone to death. She
t hought she could, however, if the law required it. (T. VI
1116). Though she was sonmewhat reticent to express a viewin the
hypot hetical, M. Holconb told trial counsel she was probably
less likely to vote for the death penalty than the average
person. (T. VII 1127). When asked her views when neasured

against a 1-10 scale®®, she told trial counsel she would be

2> One being strongly in favor, ten being strongly agai nst.
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sonewhere in the mddle or | eaning away fromit. She foll owed up
with a comment that she would prefer not to have it, though it is
necessary sonetimes. (T. VII 1124). She also thought that if a
person could be |ocked up for the rest of their life upon
conviction for first degree nmurder, that would | essen the need
for the death penalty. (T. VI, 1124). She assured tri al
counsel that even in the face of a “particularly brutal nurder”
where a “wonman was st abbed repeatedly”, she could vote for alife
sentence if she felt the mtigating circunstances outwei ghed the
aggravating circunstances. Like the other jurors at issue here,
Ms. Hol conb agreed she could vote for life even if considering
one of the hypothetical nurders posed by trial counsel. (T. VII
1127-1129). 1In any event, Ms. Hol conb did not participate in the

del i berati ons.

F. Alternate Juror Ruth Tadl ock

During individual voir dire, M. Tadlock told counsel she
knew about the case from newspaper articles she read at the tine
it happened. She related details including the place of the
crinme, the name?® and approxi mate age of the victim and the tine
of the year. She read that M. Dillbeck was on a work rel ease
programin Quincy at the tine of the nurder and had escaped from
the detail. (T. VII 1059). She also thought she had read that

Di |l beck had nurdered soneone el se. Initially, Ms. Tadl ock

26 Ms. Tadlock thought the victim s name was Faye Lanb.
The victim s nane was Faye Lanb Vann.
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stated that based on what she read, it sounded pretty concl usive
that Dill beck was guilty. (T. VIl 1060). She told the prosecutor
t hat she had formed no opinion on what would be an appropriate
sentence. She stated she could not be sure she could put out of
her m nd the things she had heard and start afresh with just the
evi dence she heard in the courtroom (T. VII. 1060). She told
t he prosecutor she had scruples against inposition of the death
penalty and did not feel she could make a judgnent of whether
this person deserves to die and this one doesn’t. (T. VII 1062).
Nonet hel ess she testified that despite her personal feelings
concerning the death penalty, she would be willing to vote for
the death penalty if she believed the aggravating factors
out wei ghed the mtigating factors in the case. (T. VII 1062-
1063) .

Ms. Tadlock told trial counsel that she could not be
absol utely sure she could set asi de what she had previously heard
about this case and decide the case solely on what she hears in
the courtroom (T. VII 1067-1068). She did say, however, that
she had reached no conclusions about whether this was a
premedi tated nmurder or a felony nurder. She told trial counse
that she had also reached no opinion as to what the penalty
should be in the case. (T. VII. 1068). Ms. Tadlock told trial
counsel that in spite of the fact this case involved a brutal
crime where a woman was repeatedly stabbed, she could vote for a
life sentence if she believed the mtigating factors outwei ghed
t he aggravating factors. (T. VII 1069). M. Tadlock also told

trial counsel she could still vote for life even if the case
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i nvol ved a rape/ murder or a second nurder comm tted by an escaped
murderer (Vol VII. 1070).

G Juror Robert Ussery

M. Ussery told the prosecutor, during individual voir dire,
he had read sonet hi ng about the case in the nedia. He related he
recalled that an i nmate wal ked off a rel ease programin Quincy,
a couple of days later a |ady was stabbed at the Tall ahassee
Mall, and the inmate was arrested. He told the prosecutor he did
not recall why the inmate was incarcerated and he believed he
could set aside anything he heard before and decide the case
solely on the what he heard in the courtroom(T. VI 861-862). He
al so rel ated he thought he would be able to go into the penalty
phase of the trial w thout any preconceived notion of what the
penalty should be. When trial counsel inquired, M. Ussery
replied unequivocally that he had not formed an opinion about a
sentence in this case. He also related he had no strong feelings
about the death penalty one way or the other. He noted that he
t hought it was justified and should be carried out in the right
circunmstances. (T. VI 868). M. Ussery told trial counsel he
t hought that if an sentence could result in soneone being | ocked
away for life, it would probably |essen the need for the death
penalty. (T. VI 869). Wiile stating he m ght be nore likely to
vote for the death penalty than the average person, he really
didn’t know. (T. VI. 871). He also related that even in the face
of a particularly brutal nurder involving the repeated stabbing
death of a woman, he believed he could vote for life if he felt

the mtigating factors outwei ghed the aggravating factors. He
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al so noted he would follow the judge's instructions. (T. WV
872). For each of the hypothetical nurders, M. Ussery told
trial counsel he could vote for alife sentence if the mtigating
ci rcunmst ances outwei ghed the aggravating circunstances. (T. VI.
872-873).

H.  Juror Cynthia Ann Porter

Ms. Porter told the prosecutor she had heard of the case only
fromfriends who tal ked about the case. She related she heard a
| ady had been killed at the Tall ahassee Mall by a guy who escaped
fromprison. She told the prosecutor that she did not know why
“the guy” was in prison. Ms. Porter also told the court she
woul d be able to put asi de anythi ng she had heard before and base
her deci sion solely on the facts she hears fromthe w tness stand
(T. V742). She also said she would have an open m nd going into
any penalty phase of the trial and woul d not nake any deci sion as
to what the penalty should be until she heard all the aggravati ng
and mtigating circunstances (T. V 745). When trial counsel
questioned Ms. Porter, she told himthat she would be about as
likely to vote for the death penalty as the average person and
agreed that even in the worst cases, a life sentence could be an
appropriate penalty. When trial counsel posed the sane
hypot hetical “nurders” he posed to the other jurors, Ms. Porter
unequi vocally stated she could vote for life if the mtigating
ci rcunmst ances outwei ghed the aggravating factors (T. V 753-754).

I. Juror Larry Davis

M. Davis renenbered only that a wonman was killed in the

parking |lot by sone man that was on work release. (T. 11l 429).

-60 -



He stated he did not know why the man was in prison. Wen asked
whet her he had formed an opini on about whether or not Dill beck
was guilty, M. Davis stated “Well, | don’t know, | don’t even
know the guy.” (T. 11l 430). He said he believed he could set
aside facts he got fromthe paper and deci de the case solely on
what he heard fromthe witness stand. He also prom sed to keep
an open mnd in the penalty phase of the trial. (T. Il 433).
VWhen trial counsel outlined the sane hypot hetical nmurder cases he
posed to other jurors, M. Davis unequivocally said he could vote
for life in each case if the mtigating circunmstances outwei ghed
t he aggravating factors. M. Davis did not think Dillbeck was
guilty based on what he heard prior to trial. M. Davis knew

very little about the details of the crine.

Evi denti ary heari ng

Trial counsel, M. Miurrell, testified that he approached jury
sel ection with a genuine concern that “a | ot of people would be
i ncli ned maybe automatically for death given the circunstances of
the case” (EH 4 629). M. Miurrell testified that “it was pretty
clear to nme that M. Dill beck was going to get convicted of first
degree nurder.” He went on to testify he hoped that “nmaybe we

coul d get felony nurder as opposed to preneditated nurder...[and]

convince a jury to recommend a |life sentence.” (EH 4 619). M.
Murrell testified he approached jury selection with any eye
toward getting rid of those you think will be unfavorable and to

end up with a jury you have a chance with (EH 4 635). Although

he talks to his client about potential jurors, he believes the
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final decision is up to him As trial counsel explained, jury
selection is a give and take. *“Your best hope is just to get rid
of those you think that will be unfavorable, and to typically end
up with something you hope is at least neutral or that you have
got a chance with.” (EH 4 635).

Dillbeck testified at the hearing that the “couple [of]
peopl e” he had a question about were excused. (EH 4 594). \When
asked whether he had questions about any other juror, M.

Dillbeck testified he did not believe he did. (EH 4 595).

Merits

To show that a failure to exercise a challenge for cause was
deficient performance under the Strickland standard, Dill beck
must show that trial counsel had a reasonable basis to assert the
cause chal l enge. Reaves v. State, 826 So.2d 932, 939 (Fla. 2002).
To show prejudice, it is not enough to show that a chall enge for
cause woul d have been granted as to a particular juror. Rather,
Di |l beck nmust show that trial counsel's failure to exercise a
chal l enge for cause resulted in a biased juror serving on the
jury. Goeders v. Hundley, 59 F.3d 73, 75 (8'" Cir. 1995)(finding
no ineffectiveness for failing to strike a juror who had been
related by marriage to the victimbut who said that he could be
fair and expl ai ni ng that a defendant must show that the juror was
actually biased to show prejudice for failure to strike a juror,
citing Smith v. Phillips, 455 U S. 209, 215, 102 S. Ct. 940, 71
L. Ed. 2d 78 (1981)); Jenkins v. State, 824 So.2d 977, 982 (Fl a.

4th DCA 2002)(rejecting an ineffectiveness claimfor failing to
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chal |l enge a juror who was initially unconfortable with reasonabl e
doubt but who stated that he could be fair and inpartial and
expl ai ning that only where a juror’s bias is patent fromthe face
of the record is there prejudice). A juror’s doubt as to her own
inmpartiality in voir dire is not equivalent to actual bias. The
United States Suprene Court has upheld the inpaneling of jurors
who doubted, or disclaimd outright, their inpartiality in voir
dire. In Patton v. Yount, 467 U S. 1025, 1032, 104 S. Ct. 2885,
81 L. Ed. 2d 847 (1984), the Court found no manifest error in
seating jurors, who were exposed to pretrial publicity and had,
at one time, fornmed opinions as to guilt. The Court noted that
the potential jurors, who retained fixed opinions as to guilt,
were disqualified. The actual jurors who served, while initially
maki ng ambi guous, and at times contradictory statenents,
regarding guilt, testified that they could set their opinion
aside and decide the case based on the evidence. The Patton
Court explained that the nere fact that the majority of venirenen

remenbered the case, without nore, was “essentially irrelevant”.

Whi l e some of the actual jurors here had been exposed to pre-
trial publicity, each of themtestified that they could | ay aside
anything they heard outside of court and decide the case based
solely upon the evidence they heard in court. Each of the
conpl ai ned about jurors was conpetent to sit as a juror in this
case. Because each of the jurors was conpetent, trial counse
had no reasonabl e basis to challenge them There is no deficient

performance for not challenging jurors when there is no | egal
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basis for doing so. Nor is there any prejudice. Each juror was
questioned carefully to discover any potential bias and none was
found. Dillbeck has made no showi ng that any of the jurors who
deliberated in this case was actually biased.

Additionally, trial counsel's testinony at the evidentiary
heari ng establishes that counsel's strategy throughout the entire
trial was to avoid a sentence to death. |In Harvey v. Dugger, 656
So.2d 1253, 1256 (Fla. 1995), this court recognized that
attenmpting to seat jurors likely to recommend a |life sentence can
constitute a reasonable trial strategy. Harvey argued his
counsel was ineffective during voir dire for failing to
chal l enge a juror who stated she could not be inpartial because
she had read i n t he newspaper and heard on tel evision that Harvey
had confessed to the crime. Harvey's trial counsel, who was an
experienced capital trial lawer, testified at the evidentiary
heari ng, based on the strong evidence of guilt including Harvey’s
confession, that there was no chance of obtaining an acquittal
Because the juror at issue, when questioned about her beliefs,
had gi ven an answer indicative of her disapproval of the death
penalty, Harvey's counsel decided to accept her as a juror and
concentrate on the penalty phase of the trial. This Court
refused to find counsel ineffective for attenpting to seat jurors
nore likely to recommend |ife over death.

As in Harvey, the trial record, as well as trial counsel's
testinony at the evidentiary hearing, establishes that trial
counsel’s strategy was to seat jurors nore likely to recommend a

life sentence. As in Harvey, trial counsel, here, was an
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experienced capital litigator. As in Harvey, Dillbeck has made
no showi ng that seating a jury nore likely to recomend | eni ency
was not a reasonable trial strategy. M. Witley and Ms. Krell
for instance both stated they were probably less likely than the
aver age person to vote for a death sentence. Both Ms. Hol conb and
Ms. Tadl ock had scrupl es agai nst i nposition of the death penalty.
M. Marshall and M. Zippay, though nore m ddl e of the road t han
jurors Whitley and Krell, had no difficulty in consideringalife
sentence even in the face of trial counsel’s aggravated nurder
hypot heti cal s. Li kewi se, jurors Ussery, Porter, and Davis
expressed no reservations about recommending a |life sentence if
the mtigating circunmstances warranted such a recommendati on.
Thus, the trial court properly denied this <claim of

i neffectiveness follow ng an evidentiary heari ng.
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| SSUE |V
DID THE TRI AL COURT PROPERLY DENY THE CLAIM OF
I NEFFECTI VENESS FOR FAI LI NG TO FI LE A MOTI ON FOR
CHANGE OF VENUE? (Rest at ed)

Di || beck asserts that his trial counsel was ineffective for
failing to nove for change of venue. The State respectfully
di sagr ees. There is no deficient performance. Trial counsel
made a reasonable tactical decision not to file a motion for
change of venue. As trial counsel testified at the evidentiary
heari ng, Tall ahassee is a good place for the defense. Moreover,
as trial counsel recognized, if granted a change of venue, the
trial would likely to be nmved to a location with nore
conservative jurors which would be nore likely to recommend
deat h. Nor is there any prejudice. Any notion for change of

venue woul d have been denied. Mdtions for change of venue are

only granted where there are significant difficulties encountered

in attenpting to seat a jury. There were no significant
difficulties in seating a jury in this case. Therefore, the
trial court properly denied the <claim of ineffectiveness

foll owing an evidentiary hearing.

Trial

The trial judge agreed to trial counsel's request for
i ndi vidualized voir dire to prevent nenbers of the venire from
tainting others with any prior know edge of the case (T. XX
3319). He also agreed to grant any of trial counsel’s chall enges
agai nst jurors who knew about Dill beck’s prior nmurder conviction

(EH. 4 638)
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On January 16, 2001, a little over a nonth before jury sel ection
began, the trial court held a hearing to review with counsel a
proposed jury questionnaire. (T. XVII1). The court agreed to
provi de counsel an opportunity to review and provide input to his
cover letter that would acconpany the questionnaire. The trial
judge informed counsel he intended to include a request in the
|l etter that potential jurors avoid reading or listening to
anything about the case or the trial. (T. XVII 4). He al so
i nformed counsel he woul d consi der sequestering the jury during
the trial to shield themfromnmedia reports during the course of
the trial (T. XX 3322).

Ms. Tadlock, the alternate testified that she "believed
Di |l beck had nurdered sonmeone else at one time" (T. VII 1059).
Foreperson, Elizabeth Hill, testified she read that Di |l beck had
commtted prior crimes, was on work release, and escaped. She
told the prosecutor she did not knowthe nature of the crine that
caused Dil |l beck to be incarcerated (T. | 169). Likew se, jurors
Brandew e, Davis, Krell, Marshall, Porter, Ussery, Witley, and
Zi ppay did not know why Dill beck had been in prison prior to his
escape (T. Il 199; 111 341, 395, 430, 448; 1V 536; V 742; VI 801,
861; VII 970, 1042). Ms. Canady knew not hi ng about the crinme at
all except that a woman was stabbed in her car in Gayfers’
parking lot (T. VII 1042). Ms. Rigdon reported that she knew
not hi ng about the case at all except the nanme of the defendant.
She told the prosecutor during voir dire that, at the tinme of the

i nci dent, she was going through a custody battle and was "not

concerned with the newspaper.™ (T. 111 448). She reported she
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did not watch TV or read the newspaper (T. 111 448). M. Ayers
heard that a bl ack man committed the crime and stated during voir
dire that she had heard nothing about the crinme from the
newspapers or TV. Her only source of know edge was froma friend

who worked at the mall. (T. VI 536).

Evi denti ary heari ng

Trial counsel, PD Randy Murrell, testified that he did not
nove for a change of venue. (EH 4 656). He thought about filing
a notion but decided against it. (EH 4 656). He did not nove for
change of venue after jury selection. (EH 4 662). Trial counse
testified that the newspapers reports that he saw were accurate
and did not distort the facts. (EH 4 639). He was not concerned
about prospective jurors who knew the facts of the crinme because
that was “all going to conme out” during the trial. (EH 4 639).
He was concerned because the crime occurred at a popul ar shoppi ng
area where anybody who lives in Tall ahassee has been, which could
cause the jurors to identify with the victim but at the same

time, Tallahassee is a “good place to try a case fromthe defense
standpoint”. (EH 4 641). Trial counsel was al so concerned about
the place that the case would be transferred to because any ot her
pl ace, other than Gadsden County, in the panhandl e you are going
to have a “much nore conservative jury, a jury nmuch nore likely
to vote for death”. (EH 4 641). Trial counsel testified that

“the odds are you are not going to wind up in a place that is

better than Tall ahassee” (EH 4 641-642). Trial counsel again
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expl ai ned that he was not concerned about the facts of the case

because “all the facts that were in the paper were facts that
were going to cone out during the trial and noted that this was
not a case where the confessi on had been suppressed but published
in the newspapers. (EH 4 642). He was concerned about jurors
knowi ng about the prior nurder conviction prior to the guilt
phase. (EH 4 642). Trial counsel testified that he did not think
he had | egal | y adequate grounds to request a change of venue. (EH
4 642). He was aware that if he had a lot of trouble selecting
a jury, he could then request a change of venue after
unsuccessfully attenmpting to enpanel a jury. (EH 4 642). He did
not think the |aw supported a change of venue notion and that
there was no nmerit to one, so he did not raise it. (EH 4 643).
He was concerned about the murder occurring at Gayfers, a commpn
shoppi ng spot, but he felt he could deal with that. (EH 4 643).
Dillbeck testified that he made only one suggestion to trial
counsel and that was asking about a change of venue. (EH 4 580).
Dillbeck testified that he wanted a change of venue due to the
publicity (EH 4 582). The publicity portrayed himas a serial
killer. (EH 4 595). They discussed the pros and cons of a change
of venue. (EH 4 581). Dillbeck testified that trial counse
preferred to keep the trial in Tallahassee. (EH 4 581). Trial
counsel told Dillbeck that Tall ahassee was a “better place” for
|l enient jurors. (EH 4 581). Trial counsel told Dillbeck that
they were nore likely to get a nore liberal jury pool in Leon
County. (EH 4 582). Dillbeck testified that they tal ked about

ot her places where the case could be tried if they filed for a
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change of venue and it was granted including Jacksonville. (EH 4

581) .

Forfeiture

There is no record support for the claim that there was
extensive and inflamatory pre-trial publicity. 1B at 31.
Di | | beck, although granted an evidentiary hearing on this claim
did not introduce any newspaper articles reporting the prior
murder. Coll ateral counsel did not attach the newspaper articles
that referred to Dill beck’s prior convictionto his initial post-
conviction nmotion nor his anended notion. Nor did he introduce
any such articles at the evidentiary hearing. VWhile appellate
counsel notes the test for determ ng whether a change of venue
shoul d be granted based on pretrial publicity exam nes a nunber
of circunstances, he did not supply the trial court with any of
this information. State v. Knight, 28 Fla. L. Wekly S647 (Fl a.
August 21, 2003)(explaining that those circunstances include
whet her the publicity was made up of factual or inflanmatory
stories or favored the prosecution’s side of the story). Neither
the trial court nor this Court has sufficient information to
address this claim This issue is forfeited because Dilleck did
not sufficiently factually develop this claimat the evidentiary
heari ng. Meeks v. Moore, 216 F.3d 951, 964 (11th Cir. 2000),
cert. denied, 531 U S. 1159, 121 S. Ct. 1114, 148 L. Ed. 2d 983
(2001) (finding no evidentiary support for ineffectiveness for

failing to file a change of venue cl ai mwhere coll ateral counsel
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i ntroduced four newspaper articles which were neager and

mundane) .

Merits

There is no deficient performance. The decision of whether to
seek a change of venue is usually considered a matter of trial
strategy by counsel, and therefore not generally an issue to be
second-guessed on collateral review Chandler v. State, 848 So.
2d 1031, 1037 (Fla. 2003)(citing Rolling v. State, 825 So.2d 293,
298 (Fla. 2002)); Buford v. State, 492 So. 2d 355, 359 (Fla.
1986) (concluding that trial counsel's failure to nove for a
change of venue was a tactical decision not subject to coll ateral
attack).

It is not deficient performance to balance the possibility
that local jurors will be famliar with the case with the
advantage of a liberal jury pool and decide to stay put. Rolling
v. State, 695 So.2d 278, 285 (Fla. 1997) (rejecting an
i neffectiveness claim for failing to nmove for change of venue
where trial counsel testified at the evidentiary hearing that he
made an informed tactical decision to initially attenpt to have
the case tried in Alachua County, notw thstanding the pretrial
publicity surrounding the case, based on the view that Al achua
County's venire are "nore open-m nded, nore understandi ng, and
nore willing to consider |ife recommendati ons as opposed to death
sentences” than other areas); Weks v. Jones, 26 F.3d 1030, 1046
n.13 (11t" Cir. 1994)(rejecting an ineffectiveness claim for

failing to nmove for change of venue, despite the considerable
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pretrial publicity, because counsel thought that he still had the
best chance for acquittal in that county based on his testinony
that the county has a “history of bending over backwards for
def endants” and “it's good to practice in if you' re a defense
| awyer”). It is perfectly reasonable for trial counsel to choose
to remain in an area known for its liberal outlook rather than
risk a change of venue that is likely to result in the tria
being held in an area with a nore conservative jury that is nore
likely to recommend deat h. As trial counsel testified, if he
made a notion for change of venue that was granted, the odds were
that he would end up in a worse |ocation. This was a perfectly
reasonable trial strategy and therefore, is immune from
col l ateral attack.

Nor is there any prejudice. To prove prejudice, Dillbeck nust

prove, at |least, that the notion would have been granted.? As

27 Chandler v. State, 848 So. 2d 1031, 1034-1037 (Fla.
2003) (rejecting an ineffectiveness claimfor failing to file a
second notion for change of venue and observing that decision
regarding whether to seek a change of venue 1is wusually
considered a matter of trial strategy and t he def endant did show
that there was any difficulty encountered in selecting his
jury); Meeks v. Moore, 216 F.3d 951, 961-964 (11th Cir. 2000),
cert. denied, - US -,121 S. C. 1114, 148 L. Ed. 2d 983
(2001)(rejecting an ineffectiveness claimfor failing to nove
for change of venue where sone of jurors were exposed to
pretrial publicity which was essentially factual and noting that
to establish ineffectiveness, petitioner nust show, at a
m nimum that the trial court would have or should have granted
a change of venue notion which, in turn, requires himto show
actual or presunmed prejudice on the part of jurors); Tafoya v.
Tansy, 9 Fed. Appx. 862, 871-872 (10" Cir. 2001)(rejecting a
claimof ineffectiveness for failing to nove for change of venue
where the allegations were of presunmed prejudice based on
pretrial newspaper articles, because the allegations do not
approach the high standard necessary to warrant a change in
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trial counsel recognized, there was no l|legal basis to file a
noti on for change of venue. |If trial counsel had filed a notion
for change of venue, the trial court merely woul d have denied it.
If the jurors can assure the court during voir dire that they can
be inpartial despite their extrinsic know edge about the case,
they are qualified to sit on the jury and a change of venue is
not necessary. Rolling v. State, 695 So.2d 278, 285 (Fla. 1997).
In this case, each of the twelve jurors expressed their belief
that they could do so. The jurors who knew anything about the
case agreed they could put what they heard outside the courtroom
out of their m nd and base their decision solely on the evidence
presented at trial and the law as it was given to them (T. |

200; 111 341, 395, 430,448; 1V 536; V 742; VI 800, 862; VII 970,
1042). While Dillbeck asserts a majority of the seated jurors
knew t hat he had previously been convicted of nurder, the true
fact is that none of the jurors who deliberated upon Dill beck’s
fate did. Furthernore, a notion to change venue is not ripe for
resolution until an attenpt is made to select a jury. Henyard v.
State, 689 So.2d 239 (Fla. 1996). Dillbeck’s jury was sel ected

with relative ease. Any notion for change of venue woul d have

venue because sinply showi ng that all the potential jurors knew
about the case and that there was extensive pretrial publicity
does not suffice to denonstrate that an irrepressibly hostile
attitude pervaded the community); Provenzano v. Dugger, 561 So.
2d 541, 545 (Fla. 1990)(concluding that counsel was not
ineffective for failing to renew the notion for change of venue
because it was a tactical decision and because "it is nost
unli kely that a change of venue woul d have been granted because
there were no undue difficulties in selecting an inpartial

jury”).
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been, and should have been, denied and therefore, Dillbeck had
not established prejudice.

Dill beck’s reliance on Provenzano v. Singletary, 3 F.Supp.2d
1353, 1362 (MD Fla. 1997), aff’d, Provenzano v. Singletary, 148
F.3d 1327 (11t" Cir. 1998), is m splaced. The district court
deni ed habeas relief and the Eleventh Circuit affirned. The
i ssue in Provenzano, according to the Eleventh Circuit, was not
t hat counsel’s decision not to seek a change of venue was not a
reasonable trial tactic, which was acknow edged to be reasonabl e,
but the failure to provide petitioner with an evidentiary hearing
on the matter. Provenzano, 148 F.3d at 1329-1332. Dill beck had
an evidentiary hearing on this issue at which he failed to
establish that trial counsel’s decision was not reasonable.
Furthermore, the Eleventh Circuit rejected the claim in
substantial part, because the decision was nmade by experienced
crimnal defense counsel who had been lead counsel in nine
capital cases. Provenzano, 148 F. 3d at 1332. Here, trial counsel
had been |ead counsel in 19 first degree nurder cases nost of
whi ch were capital cases. Trial counsel had practiced for years
inthe Tall ahassee area and was fam liar with Tall ahassee juri es.

Dillbeck’s reliance on MIller v. State, 750 So. 2d 137, 138
(Fla. 2d DCA 2000), and Romano v. State, 562 So.2d 406 (Fla. 4th
DCA 1990), is equally m splaced. Both cases nerely reverse the
trial court’s summary denial of a notion for postconviction
relief and remand for an evidentiary hearing. Dillbeck has had

an evidentiary hearing on this issue. Thus, trial counsel was
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not ineffective and the trial court properly denied this claim

foll owing an evidentiary hearing.
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| SSUE V

DID THE TRI AL COURT PROPERLY DENY THE CLAIM OF

| NEFFECTI VENESS FOR I NTRODUCI NG M TI GATI NG

EVI DENCE WHI CH OPENED THE DOOR TO PRI OR BAD ACTS?

(Rest at ed)

Di || beck asserts his trial counsel was ineffective for

di scussing during the penalty phase his crimnal history which
i ncluded crinmes for which no conviction was ever obtained. The
State respectfully disagrees. There is no deficient perfornmance.
Col | ateral counsel fails to acknow edge that, if trial counse
wanted to introduce nmental health mtigation, he had to
acknow edge the prior bad acts. As trial counsel testified,
presenting the nental mtigation opened the door to the prior bad
act of the Indiana stabbing. Mreover, if trial counsel want to
present nmodel inmate mtigation, he had to acknow edge the
i ncidents in prison. Trial counsel’s only alternative was to
present no mitigating evidence at all. There was no “clean”
mtigation evidence available to trial counsel. Furt her nore,
trial counsel’s anticipatory rebuttal is not defi ci ent
performance. The State introduced this evidence to rebut trial
counsel’s nental mtigation and to rebut the nodel prisoner
mtigation. Once the door is open to evidence, it is perfectly
reasonable and a conmmon trial practice for defense counsel to
i ntroduce the evidence hinmself. Nor is there any prejudice. |If
no mtigation was presented the jury woul d have been faced with
a defendant who they had convicted of stabbing a wonman to death
who also had a prior conviction for the nurder of a |aw

enf orcement officer. If trial counsel had presented no

mtigating evidence, the jury still would have voted for death.

-76-



| ndeed, the jury probably woul d have voted for death nore quickly
if no mtigation evidence was presented. Nor can there be any
prejudice fromtrial counsel referring to the evidence prior to
the State introducing it. It was solely a matter of tim ng.
Either way the jury was going to hear this rebuttal evidence.
Therefore, the trial court properly denied this claim of

i neffectiveness follow ng an evidentiary heari ng.

Penal ty Phase?®®

Duri ng openi ng statenent of penalty phase, the prosecutor told
the jury that Dill beck had previously pled to first degree nurder
whi |l e di scussing under sentence of inprisonnent and the prior
capital felony aggravators. (T. XV 2168). During opening
statenment of penalty phase, trial counsel referred to the
stabbing in Indiana. (T. XIV 2171-2172). He expl ai ned that
Di |l beck was running fromauthorities due to the stabbi ng when he
shot the deputy. (T. XIV 2172-2173). Trial counsel noted that
Dilleck would testify that the nurder of the deputy, like the
murder in Tall ahassee, happened spontaneously. Trial counsel
argued that Dillbeck was a good inmate while acknow edgi ng an
escape attenpt and an inmate stabbing which he suggested was
sel f-defense during his incarceration. (T. XV 2174). Tria
counsel suggested the reason for these sensel ess acts was Fetal

Al cohol Syndrone.

22 This is not a conplete description of all wtnesses and
testinmony presented at penalty phase. Only the evidence
relevant to this issue is covered.
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The State introduced the testinony of the prosecutor who
prosecuted the first degree nurder case where Dill beck had shot
the deputy sheriff in 1979. (T. XIV 2186-2206). The State
i ntroduced a certified copy of the judgnent and sentence. (T. XIV
2188) . The State also introduced a transcript of the plea
colloquy. (T. XIV 2190-2191). Dill beck murdered Deputy Sheriff
Lynn Hal |l by shooting himtw ce, once in the face and once in the
back, with the deputy’s gun. (T. XIV 2195). The State rested.
(T. 2244)

Dillbeck testified three times during penalty phase. (T. XV
2272-2306; 2333-2334). Dillbeck testified that he stabbed a nman
in the chest in Indiana. Dillbeck broke into a car to steal a
CB. Dillbeck testified he stabbed the owner of the car. (T. XV
2275). Dill beck expl ained he stabbed the car owner to get away
after the owner threatened him (T. XV 2275). He knew that the
police were |looking for him (T. XV 2276). He ran away to Ft.
Myers Florida by stealing a car. Dillbeck testified that he
killed the deputy after the deputy placed himunder arrest for
possessi on of a hash pipe and marijuana. Dillbeck told the jury
that when the deputy started searching him against his car,
Dillbeck hit him"in his nuts and took off running”. When the
deputy pursued him and tackled him Dillbeck took the deputy’s
gun and shot the deputy twice. (T. XV 2278). Dillbeck testified
to being raped while in Sunpter Correctional Institution. (T. XV
2280). Dillbeck also testified that he was given psychol ogi cal
testing by DOC but no nedication. (T. XVI 2506-2507). He was

gi ven drug counsel i ng.
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Dr. Berland, a board certified forensic pathol ogist, testified
for the defense. (T. XV 2336). He adm nistered the MWI and WAI S
| Q tests. (T. XV 2345). Dillbeck’s 1Q was 98 to 100 which is
average. (T. XV 2406). He took a social history from Dill beck.
(T. XV 2378-2379). He testified that Dillbeck had a mild
psychotic disturbance. (T. XV 2388). He testified that Dill beck
murdered the victimwhile “overwhel med with panic” and that the
stabbing was “nearly a reflex kind of reaction.” (T. XV 2390).
Dr. Berland testified that Dillbeck’s “explosive kind of
response” was a result of Dillbeck’s nmental illness. (T. XV
2393) . The prosecutor, during cross-exam nation, raised the
| ndi ana stabbing. (T. XV 2399). The expert admtted that if
Dillbeck had to open the knife before stabbing the 1ndiana
victim it suggested Dill beck thought about it. (T. XV 2400).
Dr. Berland testified that neither statutory mental mtigator
applied but that Dillbeck was, definitely and significantly,
i npai red. (T. XV 2407-2408, 2411-2412).

A classification officer at Quincy Vocational testified for
the defense. (T. XV 2418). He testified that Dill beck had two,
possi bly three, disciplinary reports, which was “very good” and
remar kable. (T. XV 2419-2420). On cross, the officer testified
that Dillbeck had a felony conviction for an attenpted escape
while in prison. (T. XV 2420-2421). A sergeant at Quincy
Vocational also testified for the defense. (T. XV 2423). He
testified the Dill beck was a good i nnate; he never had a probl em
with himand that Dill beck woul d do what ever he was asked to do.

(T. XV 2424) .
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Trial counsel presented Dr. Wods, a neuro-psychol ogi st, who
was a professor at Bowran Gray School of Medicine. (T. XV 2429).
He was an expert in developnental disorders. (T. XV 2432-2433).
He examned Dillbeck and concluded that he suffers from a
di sorder that resenbl es schizophrenia referred to as schi zotypal
personal ity disorder. (T. XV 2433-2434). He admi nistered half a
dozen tests to Dillbeck who scored very poorly. (T. XV
2436, 2439, 2444). Dillbeck’ s test results were consistent with a
person who suffers from Fetal Alcohol Syndrone but this was not
his area of expertise. (T. XV 2446). He does not process
effectively interpersonal or social information. (T. XV 2452).
Dillbeck is vulnerable to true psychotic episodes. (T. XV 2453).
He can conpletely blow up and becone “totally crazy”. (T. XV
2453). The two disorders interact making the di sorder worse. (T.
XV 2453). Dr. Wods referred to a psychol ogi cal assessnent from
DOC which said “pretty much the sane thing” and which defense
counsel introduced. (T. XV 2454). Dr. Wod di scussed the instant
murder with Dill beck and Dill beck’s description of the nurder,
whil e “al nost unspeakably cold”, was predictable with a person
with this type of disorder. (T. XV 2455-2456). Dr. Wbods
testified that Dillbeck was under the influence of an extrene
ment al di sturbance. (T. XV 2463-2464). Dr. Wods also testified
that Dillbeck’s capacity to conform his conduct to the
requi rements of the | aw was substantially inpaired. (T. XV 2464).
Dr. Wbod anal ogized Dill beck’s condition to a car whose brakes
don’t work. (T. XV 2465). The prosecutor cross-exam ned the

expert about the Indiana stabbing as well. (T. XV 2469-2471).
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Di | | beck had descri bed the I ndi ana stabbing to the expert. (T. XV
2469). Dillbeck lost control and was determ ned to get out of
the situation at any cost. (T. XV 2470).

Trial counsel also presented the testinmony of Dr. Thomas, a
geneticist, via videotape, who testified regardi ng Fetal Al cohol
Syndrone. (T. XV 2492-2493).

Trial counsel presented the testinony of Lt. Black of the Leon
County Jail who testified that there were no formal conplaints
agai nst Dillbeck while he was incarcerated there. (T. XVI 2500).
There woul d have been such reports if Dillbeck caused discipline
problenms. (T. XVI 2501). Trial counsel introduced Dillbeck’s
final report fromSunpter Correctional Institution. (T. XVI 2503-
2504). Trial counsel also introduced Dillbeck’ s progress reports
from DOC from 1979 through 1989. (T. XVI 2504). Trial counse
al so introduced a disciplinary report dated August 19, 1984. (T.
XVI 2504).

Trial counsel presented that testinony of M. Zerniak who was
a security admnistrator with DOC. (T. XVI 2511). He generates
reports on assaults on officers by inmates and assaults on
inmates by other inmates. (T. XVl 2513). Trial counsel
i ntroduced a report from 1980-1981 whi ch showed t hat Sunpter had
t he second hi ghest assault rate of prisons in Florida. (T. XVi
2513- 2514, 2519). From 1979 t hrough 1983, Sunpter had t he hi ghest
i nmat e upon inmate assault rates in the state. (T. XVl 2518).

Trial counsel presented that testinony of M. Welch who was an
Adm nistrator with DOC. (T. XVI 2520). He generated progress
reports on inmates. (T. XVI 2520). The report on Dill beck from
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Decenber 1979 stated that Dill beck was “a good i nfluence on ot her
inmates.” (T. XVI 2521). It noted that Dillbeck had a clean
disciplinary record. (T. XVl 2521). He explained the nunerous
m nor infractions that would led to a disciplinary report. (T.
XVI 2522-2523). One of the progress reports noted the Dill beck
was a good wor ker and “di spl ayed very good behavior” and a “very
good attitude” (T. XVI 2524). Anot her progress report noted
Dillbeck’s good attitude toward his counselor and that he got
along well with other inmates. (T. XVI 2525). Another noted t hat
he was “exceptionally well-behaved” with respect for authority.
(T. XVI 2526). Anot her report stated that Dillbeck was an
out standi ng orderly. (T. XVI 2528). There was a adnmi nistrative
confinenment due to an escape attenpt in 1982. (T. XVI 2530-2531).
Dillbeck was also rated outstanding in his work at the [|aw
library. (T. XVI 2532,2533). There was a disciplinary report for
a violation of 1.1 on August 19, 1984. (T. XVI 2533). There was
a second disciplinary report for a violation of 9.8 on March 18,
1985. (T. XVI 2535). The second DR was for intoxication. (T. XV
2535). One report noted his one year consecutive sentence for an
attempted escape conviction. (T. XVl 2536-2537). Dillbeck’s
housekeeping work was also rated outstanding. (T. XVI
2537, 2538, 2539). The defense rested. (T. XVI 2561).

In rebuttal, the State was going to introduce a videotape
deposition of the victimof the Indiana stabbing. (T. XVI 2509).
Trial counsel objected admtting that “l suppose that sone of it
m ght be adm ssible” but argued that the nature of the victins

injuries were not relevant or adm ssible. (T. XVl 2509). Trial
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counsel pointed out that the Indiana stabbi ng was not an proper
aggravator and its only relevance was to Dill beck’s behavi or
during the nmurder of the deputy. The trial court overruled the
obj ection. The prosecutor noted that defense counsel had
presented nental health experts to testify as to Dillbeck’s
I mpul si veness and | ack of control. The prosecutor noted that the
experts introduced the Indiana incident and he just wanted to
present it fully so the jury could evaluate the experts’
testinmony. (T. XVI 2510). The prosecutor explained that he was
introducing it in rebuttal to “all those hours of psychiatric and
psychol ogi cal testinony we heard yesterday” (T. XVI 2510). The
trial court noted that the stabbing was also relevant to the
credibility of Dillbeck’ s testinony. (T. XVI 2510). The tri al
court ruled the video was in rebuttal to the defense case. (T.
XVl 2511). The trial court ruled the videotape testimony of the
victimof the Indiana stabbing was adm ssible. (T. XVI 2511).
Before the State played the videotape testinony of the victim
of the Indiana stabbing in its rebuttal case, trial counse
renewed his objection. (T. XVI 2566). Trial counsel admtted
that the video was relevant to why Dill beck shot the deputy and
that it rebutted the defense’s position that the deputy’ s mnurder
was a panic action. (T. XVI 2566). Trial counsel noted the
State’s position was that Dill beck shot the deputy because he was
trying to escape fromthe incarceration that would result from
t he I ndiana stabbing if the deputy succeeding in arresting him
not as a result of panic. (T. XVI 2566). The prosecutor

expl ained that the defense’s nental health experts had based
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t heir opinions on the defendant’s versi on of the stabbing and the
jury was entitled to hear the victims version as well as the
def endant’ s version. (T. XVI 2568). The prosecutor noted that he
was going to argue to the jury that the experts’ diagnosis were
based on incorrect facts regarding the I ndiana stabbing provi ded
by Dilleck and therefore, the “diagnosis can't be correct” (T.
XVI 2520). The prosecutor also noted that Dill beck’s testinmony
was that he stabbed the victimin the stomach and but, in fact,
Di || beck stabbed the victimin the heart and therefore, it went
to Dillbeck’s credibility. (T. XVI 2568). The trial court ruled
that the fact of the stabbing was adm ssible but that the
recuperation period was not. (T. XVI 2568-2569).

The videotape of the testinony of the victim of the Indiana
st abbi ng was played for the jury. (T. XVl 2572). Trial counsel
was present at the earlier videotaping. (T. XVI 2572). The
victimtestified that the stabbing occurred in March of 1979. (T.
XVl 2574).% That night at approximately 9:00 pm the victim M.
Reeder, was at home with his wife and friends. (T. XVI 2574). He
went out to get sone groceries out of his 1978 Chevy Bl azer, and
when he opened the truck’s door, he noticed Dillbeck was in his
truck. (T. XVI 2574). His truck was parked in the driveway in
front of the garage door. (T. XVI 2576). He grabbed Dill beck
who was “just a young boy”, by the arm and was going to take
Dillbeck into his house to give “hima good talking to”. (T. XV

2576). He saw Dill beck’s right arm com ng across into his body

22 According to the police report, the stabbing occurred on
March 30, 1979.
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and | ooked down and there was bl ood gushi ng out of his chest. (T.
XVI 2580). The victimdid not actually see Dillbeck’ s knife. (T.
XVI 2581). The left ventricle of the victim s heart was i njured.
(T. XVI 2581).

Next, in its rebuttal case, the State called Dr. Harry
McCl aren, a forensic psychologist. (T. XVI 2582). Dr. MCl aren
testified about the “suitcase full of docunents” he reviewed
regarding Dillbeck including the videotape of the Indiana
stabbing. (T. XVl 2588, 2590). Dr. McClaren testified that he
interviewed Dill beck for approximately 8 hours. (T. XVI 2591).
Dr. McClaren adm nistered several tests including the WAIS 1Q
test, the MWI and the Bender-Gestalt test. (T. XVl 2591).
Dill beck had an average 1Q (T. XVl 2591-2592). Dr. MCl aren
testified that he found no evidence of schizophrenia or related
syndronmes. (T. XVI 2593). Dr. MClaren diagnosed Dill beck with
anti-social personality disorder. (T. XVI 2594). Dr. MCl aren
expl ai ned anti-social personality disorder. (T. XVI 2594-1598).
Dr. MClaren testified Dillbeck “absolutely” did not have
schi zoid personality disorder. (T. XVI 2599). Dr. McClaren
testified Dillbeck did not suffer fromlack of inpulse control
based on his lack of difficulties in controlling his behavior
while incarcerated. (T. XVI 2600-2601). Dr. MClaren testified,
based on his review of Dillbeck’s prison records, that if
Di |l beck suffered fromi npul se control there woul d have been many
nore disciplinary reports than the two reports there actually
were. (T. XVI 2601-2602). Dr. MClaren testified that Dill beck

was engaged in purposeful goal oriented behavior during the
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murder of the instant victim including buying a knife and
selecting a victim (T. XVI 2615-2618). Dr. MClaren testified
that Dill beck was able to appreciate the crimnality of his
conduct and was able to conform his conduct to the requirenents
of the law. (T. XVI 2619). On cross, Dr. McClaren admtted that
his test result on the schizophrenia scale was even higher than
Dr. Berland's result. (T. XVI 2624-2625). Dr. McClaren also
admtted that Dill beck has a degree of brain disfunction. (T. XVi
2626). Dr. McClaren also admtted that there was a suggesti on of
organisity in the digit synmbol test. (T. XVI 2627). The State
rested. (T. XVI 2638).

The trial court instructed the jury that although you have
heard evi dence of other crimes commtted by the def endant you nay

not consi der these as aggravating circunstances. (T. XVII 2744).

Evi denti ary heari ng

Dillbeck testified at the evidentiary hearing that he did not
consent to trial counsel admtting evidence relating to other
crimes. (EH 4 564). Dillbeck admtted that none of the evidence
relating to his past crinmes was i naccurate. (EH 4 598). Dill beck
testified that he thought that it was unreasonable for trial
counsel to introduce his past crimnal conduct first in an
attenmpt at a preenptive strike because that was the State’s job.
(EH 4 598). Dillbeck opined that the State would not have been
able to introduce sonme of the evidence because it was not
adm ssi ble. He acknow edged that his prior arrest record was a

matter of public record. Dillbeck described his prior crimnal
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arrests that did not result in convictions (EH 606-609). He
noted that trial counsel discussed these arrests in the penalty
phase. (EH 606-609).

Trial counsel, Public Defender Randy Murrell, testified that
he thought that the crime in Indiana was adm ssi bl e because it
was the notive for the nmurder of the deputy sheriff which he was
going to put in issue. Dillbeck was fleeing fromthe stabbing in
| ndi ana when he shot the deputy. (EH 4 644). The State had
al ready videotaped the stabbing victim prior to the trial to
admt during the penalty phase. (EH 4 644). He thought it was
“better for us to own up to it” and address it than to have it
cone in as a revelation introduced by the State. (EH 4 644-645).
He thought this evidence was adm ssi bl e because he was going to
open the door to it by going into the question of why he shot the
deputy, which would neke the evidence that he was fleeing to
Florida from an Indiana crime adm ssible. (EH 4 648). Tri al
counsel was attenpting to present as mtigating evidence that
Di |l beck had a good prison record and had behaved in prison and
that he was not threat to others so long as he was in prison
whi ch he knew the State would attenmpt to rebut. (EH 4 645). He
expl ai ned that by the defense presenting evidence that he was a
good inmate, it opened the door to the State presenting prior
incidents in prison. (EH 4 848). The State already had
Dillbeck’s prison records. (EH 4 645). What had happened in
prison was “not a secret” (EH 4 645). He wanted to address those
things before the State reveal ed them to undercut his argunent

that Dill beck was a good prisoner.(EH 4 645-646). Trial counsel
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did not think that he would have admtted this information if he
did not think that it was adm ssible by the State. (EH 4 647).
He expl ained that by introducing mtigating evidence, he had to

accept some “not so favorable” rebuttal evidence by the State.
(EH 4 648). Trial counsel thought that because his mtigating
was going to open the door to this rebuttal evidence by the
State, it was better to reveal the damaging rebuttal evidence

hi msel f than to have the State do it. (EH 4 648).

Merits

Contrary to collateral counsel’s assertion that trial counsel
gave no strategic reasons for admtting this evidence, tria
counsel gave two reasons at the evidentiary hearing. First, he
knew t hat presenting nental mtigati on woul d open the door to the
stabbing in I ndiana and presenting the nodel prisoner mtigation
woul d open the door to the escape attenpt and the stabbing in
prison. Secondly, as trial counsel testified, he introduced this
evidence in anticipatory rebuttal.

There is no deficient performance. If trial counsel wanted to
i ntroduce nental health mtigation, he had to acknow edge the
prior bad acts. As trial counsel testified, presenting the
mental mtigation opened the door to the prior bad act of the

stabbing in |ndiana.* Moreover, if trial counsel wanted to

3 Trial counsel is correct that his presenting nental
mtigation to explain the reason for the shooting of the deputy
opened the door to the prior crine even though no conviction was
obtained. Hildwin v. State, 531 So. 2d 124, 128 (Fla.
1988) (finding the adm ssion of a sexual battery for which no
convicti on was obtained to be proper where the evidence was not
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present nodel inmate mtigation, he had to acknow edge t he escape
attempt and the disciplinary reports. The escape attenpt and
other incidents in prison were adm ssible to rebut the Skipper

evi dence,

regardl ess of whether any conviction was obtained,
because they occurred while Dillbeck was in prison.® Trial

counsel’s only alternative was to present no mtigating evidence

used to establish an aggravator but rather to rebut mtigation);
Walton v. State, 547 So. 2d 622, 625 (Fla. 1989) (expl aining
that, while lack of renorse may not be introduced by the State
because it ampbunts to non-statutory aggravator, |ack of renorse
may be presented by the State to rebut mtigating evidence of
renorse and finding no error where defense counsel opened the
door to the renorse evidence); Walton v. State, 547 So. 2d 622,
625 (Fla. 1989)(finding evidence of drug activity to be
adm ssi ble even though there was no conviction obtained as
rebuttal to defense mitigation of no significant history of
prior crimnal activity citing Washington v. State, 362 So. 2d
658 (Fla. 1978)); Booker v. State, 397 So. 2d 910 (Fla.
1981) (observi ng that when t he defendant elects to testify during
penalty phase, it is appropriate for the prosecutor to
cross-exam ne him concerning previous crimnal activity); Cf
Robi nson v. State, 707 So. 2d 688, 696-697 & n.11 (Fla.
1998) (rejecting an ineffectiveness claim for not presenting
mtigating evidence based on the observation that presenting the
m tigating evidence would have opened the door to the State
presenting an arned robbery and rape for which no conviction was
obt ai ned) .

31 Ski pper v. South Carolina, 476 U.S. 1, 106 S. Ct. 1669,
90 L. Ed. 2d 1 (1986).

32 valle v. State, 581 So. 2d 40, 46 (Fla. 1991)(noting that
where t he def ense presented evi dence that the defendant woul d be
a good prisoner, “it is clear that the State could introduce
rebuttal evidence of specific prior acts of prison m sconduct
and violence” and holding it was proper for the State to
cross-exam ne w tnesses, who testified regarding his prison
behavi or, about specific incidents in prison for which he had
not been convicted); Valle v. State, 705 So. 2d 1331, 1334 (Fl a.
1997) (observing that the defense’'s introduction of Skipper
evi dence opened the door for the State to present evidence of an
escape attenpt during his incarceration).
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at all. There was no “clean” mtigation evidence available to
trial counsel. The best trial counsel could do was to mtigate
the State’s rebuttal evidence which he did.

Trial counsel, quite understandably, wanted to explain this
murder and the prior capital felony aggravator in an attenpt to
mtigate this murder and dilute the aggravator by presenting
expert nmental health testinony that Dill beck was damaged goods
from birth due to Fetal Alcohol Syndrone. Trial counsel
presented expert nental health testinmony to establish that
Di |l beck kills out of inpul siveness due to his brain damage whi ch
was a result of Fetal Al cohol Syndrone. Trial counsel used this
theory to explain not only the i nstant nurder but the shooting of
t he deputy which was introduced by the State as an aggravator.
Once trial counsel presented this theory, the State was entitled
to rebut this theory with its theory that Dillbeck kills in an
effort to escape and its own expert who di agnosed Dill beck with
anti-social personality disorder. The State’'s theory was that,
just as the instant nmurder resulted from Dillbeck’s desire to
escape from prison, the nurder of the deputy resulted from
Di |l beck’s desire to escape prosecution for the | ndi ana st abbi ng.
The State’s view was that Dill beck’s nmotive for both nmurders was
his freedom not any nental illness. Moreover, the experts based
their opinions on records which included the Indiana stabbing.
Counsel is not ineffective for presenting testinony that opens
t he door to rebuttal evidence, if experienced counsel nmakes that
tactical decision after considering all of the evidence agai nst

his client and after considering all the other alternatives.
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Shere v. State, 742 So. 2d 215, 220-221 (Fla. 1999)(rejecting an
i neffectiveness claimfor presenting evidence which experienced
counsel recognized as a doubl e-edged sword because the only
alternative to mounting some kind of defense was to rest and the
evidence as it stood portrayed the defendant as a cold and
ruthless killer).

Furthernore, trial counsel’s anticipatory rebuttal is not
defi cient performance. First, trial counsel did not introduce
the Indiana stabbing, the escape conviction or the prison
stabbing; the prosecutor did. While trial counsel referred to
these matters in opening of penalty phase, the prosecutor
actually introduced this evidence in rebuttal. The State
introduced this evidence to rebut trial counsel’s nental
mtigation and to rebut the nodel prisoner mtigation. Once the
door is open to the evidence, it is perfectly reasonable, and a

quite common trial strategy, for defense counsel to refer to the

evidence hinmself first. Anticipatory rebuttal is a conmmon
defense tactic. Indeed, it is so comopn that the practice has a
name. Common practices cannot, by definition, be deficient

performance. Cf. State v. Early, 853 P.2d 964, 969 (Wash App. Ct.
1993) (noting that use of investigators to interview w tnesses
and victins is common practice and does not suggest counsel’s
performance fell bel ow an obj ective standard of reasonabl eness).

Nor is there any prejudice. If no mtigation was presented
the jury would have been faced with a defendant who they had
convicted of stabbing a woman to death who also had a prior

conviction for the nmurder of a | aw enforcenent officer. |If trial
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counsel had presented no mtigating evidence, the jury stil
woul d have voted for death. |Indeed, the jury probably woul d have
voted for death nore quickly if no mtigation evidence was
present ed. The jury did not use the crimes for which no
convi cti on was obtai ned as aggravation. They were specifically
i nstructed not to so do. Valle v. State, 581 So. 2d 40, 46 (Fl a.
1991)(rejecting a claimthat the possibility of parole was used
as a aggravator because the State was not trying to establish the
possi bility of parole as an aggravating factor, but was rebutting
the defense’s assertion of a mtigating factor and the judge
instructed the jury that it should not consider eligibility for
parol e when recommendi ng a sentence).

Furthernore, there is no prejudice fromtrial counsel beating
the State to the punch by referring to the rebuttal evidence
first. Either way, the jury was going to hear this evidence
There can be no prejudice from defense counsel referring to
evidence first that the State definitely was going to introduce
| ater. Trial counsel knew that the State was planning on
i ntroducing the victim of the Indiana stabbing via videotape
because he attended the videotaping. Thus, the trial court

properly denied this claimfollow ng an evidentiary hearing.
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CONCLUSI ON

The State respectfully requests that this Honorable Court

affirmthe trial court’s denial of post-conviction relief.
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