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BALYEAT EAGER & STEELE, LLP
920 NW BOND STREET, SUITE 209
BEND, OR 97701

(541) 322-0404

(541) 322-0505 Facsimile

Of Attorneys for Defendant

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

BLUE SKY AVGROUP, LLC, 3:09-CV-628-AC
Plaintiff, DEFENDANT'S OPPOSITION TO
PLAINTIFF'S EMERGENCY MOTION

V. FOR APPOINTMENT OF RECEIVER

EPIC AIR, LLC, a Delaware Limited
Liability Company,

Defendant.

L Introduction.

Defendant Epic AIR, LLC, ("Epic"), by and through its undersigned attorney,
hereby opposes plaintiff Blue Sky Avgroup, LLC's ("Blue Sky") Emergency Motion for
Appointment of Receiver. Epic denies the operative allegations in Blue Sky's motion
and further opposes Blue Sky's motion on the grounds set forth herein.

Blue Sky is not entitled to the extraordinary and harsh remedy of receivership,
and its motion must therefore be denied for the following reasons: (1) Blue Sky has no
valid claim against Epic, which has completed its performance pursuant to the Blue
Sky-Epic contract for delivery of an airframe; (2) Blue Sky has no substantive right to
any property in Epic's possession; (3) Property in Epic's possession is not in imminent

danger of being lost or diminished in value; (4) The harm to Epic and its customers if a
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receiver is appointed would be catastrophic, while the denial of a receivership does not
substantially affect Blue Sky's rights vis a vis Epic; (5) Blue Sky has failed to provide
notice to the owners of property over which it seeks a receivership; and (6) Blue Sky
failed to confer with regard to its motion prior to filing it.

Epic's opposition is supported by the pleadings on file with the Court, the
Declaration of Rick Schrameck, and the following memorandum of law.

Epic further requests an expedited hearing on Blue Sky's motion, because the
pendency of that motion has created substantial disruption in Epic's business affairs.

Il. Brief Statement of Facts.

Blue Sky bases its claims and its motion upon its contract with Epic. A full copy
of the Epic-Blue Sky contract, with exhibits, is attached as Exhibit A to the Declaration
of Rick Schrameck’. The contract requires Epic to deliver an "Epic airframe kit" to Blue
Sky. The contents of the "Epic airframe kit" are described in Exhibit B to the contract.
Those contents do not include an engine.

The aircraft kit was delivered by Epic as required under the contract on or before
June 2, 2008. (Declaration of Rick Schrameck, [ 3). By doing so, Epic completed
performance under its contract with Blue Sky. And while the airframe kit continues to
be housed in the facility used by Epic, Epic, having made delivery, is no longer in
possession of the kit. (Scharmeck Dec., 9] 3).

Epic's President and Chief Executive Officer, has over 40 years of business

experience and extensive experience in the aircraft industry. (Schrameck Dec., § 1).

' Blue Sky represents in its complaint that it attached a copy of its contract with Epic as an exhibit
to that complaint. However, the exhibit to the complaint includes documents not part of that contract. The
next page after "Page 6 of 7" is "Page 7 of 8." Pages "7 of 8" and "8 of 8" included in Blue Sky's exhibit
appear to refer to a "Completion Assistance Agreement,” and not to the Airframe Purchase Agreement at
issue in Blue Sky's complaint.
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Epic does not own the facility out of which it operates. (Schrameck Dec., §4). That
facility houses airplanes and equipment owned by people and entities other than Epic.
(Schrameck Dec., 1 4).

The facility out of which Epic operates is secured to ensure the preservation of
all property inside the facility. (Schrameck Dec., § 5). Although it, along with the rest of
the aviation industry, has been hurt by the current economic downturn, Epic is solvent
(Schrameck Dec., § 7). Epic is actively pursuing promising opportunities for additional
revenue and has every intention of continuing as an active business. (Schrameck Dec.,
116). Insum, Epic is doing everything reasonable and required of it to safeguard
property belonging to it and others housed within its facility.

Blue Sky did not attempt to confer with Epic until after Blue Sky filed its motion.
(Shrameck Aff, §] 8). Blue Sky's motion has harmed Epic as it seeks to improve its cash
flow and find new customers. (Schrameck Dec., 1] 9).

lll. Appointment of Receiver for Epic is inappropriate.

A Applicable L.aw.

As a preliminary matter, Blue Sky is in error when it states that the appointment
of a receiver is determined by Oregon law. In the Ninth Circuit, federal law governs the
issue of whether to appoint a receiver in a diversity action. Canada Life Assurance Co.
v. LaPeter, 563 F.3d 837, 843 (9th Cir. 2009).

Under federal law, appointing “a receiver is an extraordinary equitable remedy,’
which should be applied with caution." /d. at 844 quoting Aviation Supply Corp. v.
R.S.B.I. Aerospace, Inc., 999 F.2d 314, 316 (8th Cir. 1993). "[T]he power to appoint a
receiver is a drastic, harsh and dangerous one and should be exercised with care and
caution." Connolfly v. Gishwiller, 162 F.2d 428, 435 (7th Cir. 1947).

Federal courts consider a variety of factors in making the determination,

including: whether the party seeking the appointment has a valid claim; whether the

Page 3 - DEFENDANT'S OPPOSITION TO PLAINTIFF'S EMERGENCY /\/59\'\

MOTION FOR APPOINTMENT OF RECEIVER ALYEAT EAGER & steg,

atfarnegs at law | Lee

D20 NW BOND STREETYT, SUITE 208
BEMD, OREGON 97270

e I2YE-0404 L. wrs AT -OSQ5 Fea



property is in imminent danger of being lost, concealed, injured, diminished in value, or
squandered; and whether the harm to the party seeking the receivership by denial of
the appointment would outweigh injury to the party opposing appointment. /d.

Courts "should not use the extraordinary remedies of a temporary injunction and
the appointment of a receiver merely to allay litigants' fears in a case where the facts
are so sharply disputed and where plaintiff's assertions in his complaint seem to be
contradicted by exhibits attached to the opposing affidavits." Margolis v. Franks, 138 F.
Supp. 9, 10-11 (S.D.NY. 19586).

The allegations in Blue Sky's complaint and in its motion are sharply disputed as
set forth herein. Blue Sky has not and cannot meet its high burden to achieve
appointment of a receiver.

B. Blue Sky Does Not Have a Valid Claim Justifying Appointment of
Receiver.

Blue Sky has no substantive claim to any property in Epic's possession, and Blue
Sky's contract-based claim against Epic is invalid in any event.

Because the remedy of receivership interferes with the property rights of the
party opposing receivership, the party seeking receivership must show "the existence of
some legally recognized right held by the creditor in the debtor's property amounting to
more than a mere claim against the debtor." Mintzer v. Arthur L. Wright & Co., Inc., 263
F.2d 823, 825 (3rd Cir. 1959).

[A]n unsecured simple contract creditor has, in the absence of statute, no
substantive right, legal or equitable, in or to the property of his debtor.
This is true, whatever the nature of the property, and although the debtor
is & corporation and insolvent. The only substantive right of a simple
contract creditor is to have his debt paid in due course . . . he has no right
whatsoever in equity until he has exhausted his legal remedy . . . A
receivership is not final relief. The appointment determines no
substantive right, nor is it a step in the determination of a right.

Fusey & Jones v. Hanssen, 261 U.S. 491, 497, 43 S.Ct. 454, 455 (1923).
/11
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Blue Sky is but a plaintiff with contract-based claims, and sharply disputed and
suspect claims at that. Epic has completed its contract in full. Blue Sky's claims and
motion center largely around perceived delays in delivery of an engine the delivery of
which was not required in Blue Sky's contract with Epic.

Even if Blue Sky's claims were valid, they are merely contract-based claims. The
contract does not give Blue Sky a security interest in any of Epic's property. it certainly
does not give Blue Sky a claim to the entire contents of Epic's facility, which include
property of other customers and other entities.

Therefore, Blue Sky has no substantive right to any property in Epic's
possession. Blue Sky has stated a contract-based claim, and that claim, for the
reasons set forth herein, is both invalid, and even if valid, legally insufficient to justify
appointment of a receiver.

A hearing on an emergency motion is not the time for the Court to determine,
ultimately, whether Blue Sky or Epic prevails in this lawsuit. However, there is no
guestion that Blue Sky has failed to meet its burden of proof for appointment of a
receivership.

C. Epic's Facility and its Contents Are not in Imminent Danger of Being
Lost, Concealed, Injured, Diminished in Vaiue, or Squandered.

Blue Sky seeks the extraordinary remedy of receivership over the entirety of
Epic's facility and its contents. Blue Sky's stated reasons for seeking receivership - lack
of information with regard to parts; a perceived drop-off in orders for new airplanes; and
recent layoffs - hardly can support the requested receivership. Macon Lumber Co. v.
Bishop, 229 F.2d 305, 307 (6th Cir. 1956) ("Dissatisfaction with existing management
and the fact that the business is a losing venture are not sufficient to warrant a
receivership”).

Iy
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Indeed, Blue Sky points to no specific reasons, other than perceived delay, that it
believes Epic's property may be in danger. However, the alleged delays do not relate to
deliveries required by the Epic-Blue Sky contract. Even so, the alleged delays alone
would be insufficient to demonstrate that any property in Epic's possession is in
imminent danger of being lost or diminished in value.

Epic is a solvent, ongoing business doing everything reasonable to protect its
assets. A receivership under these circumstances is clearly inappropriate.

D. The Harm to Epic and its Customers if Receivership is Granted
would Far Outweigh any Harm to Blue Sky if Receivership is Denied.

The standard required for appointment of a receiver over an operating business
is especially high, and for good reason. Macon, 229 F.2d at 307 ("the appointment of a
receiver for a solvent going business corporation is a drastic measure which will be
taken by a court of equity . . . only where there is imminent danger of loss to the
stockholders and there is no adequate remedy at law").

Seizure of Epic's facility and its contents by a receiver would be catastrophic for
Epic, its customers, and its employees. Moreover, that seizure would destroy Epic's
ongoing efforts to generate more business. A receiver would not be better able to
manage a complex airplane firm than its current, highly experienced management
team. Blue Sky's motion has already damaged Epic's business. Epic's cash flow and
solvency, supposed concerns of Blue Sky, would be further dramatically and negatively
impacted by receivership.

Alternatively, if the Court denies Blue Sky's motion, Blue Sky will enjoy precisely
the same rights it currently has with regard to its contract claims. As described in some
detail above, the property in Epic's facility is not in imminent danger of loss.

The harm to Epic under receivership far outweighs any harm to Blue Sky without

receivership.
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V. Notice Has Not Been Provided to All Property Owners.

The only persons bound by a receivership are parties who receive actual notice
of the application for receivership. FRCP 65(d)(2). As noted previously, Blue Sky
seeks receivership over Epic's facility and its contents. Epic does not own that facility.
That facility contains equipment, airplanes and other property owned by entities other
than Epic, including by customers. Neither the owner of the facility nor the owners of
the contents of the facility have been named as defendants or provided notice of Blue
Sky's motion.

Granting a receivership over the property of non-parties without notice would
constitute a severe violation of those non-parties' rights. Bilue Sky's motion must be
denied because it seeks receivership over property owned by persons and entities who
are not parties to this lawsuit and have not received notice of Blue Sky's motion.

V. Blue Sky failed to confer properly with Epic.

The first paragraph of every motion must certify either that the parties made a
good faith effort through personal or telephone conference s to resolve the dispute or
that the opposing party willfully refused to confer on the motion. LR 7.1(1). The Court
may deny any motion that fails to meet this certification requirement. LR 7.1(2).

Blue Sky did not include the required certification in its motion. Moreover, the
motion came shortly after Blue Sky and Epic reached an agreement whereby Epic
agreed to accept service in exchange for a 60-day response deadline to Blue Sky's
complaint. There were no material changes of pertinent facts between the filing of the
complaint on June 5 and the filing of the "Emergency Motion" on June 29. Instead,
Blue Sky's filing of its "Emergency Motion" and its failure to confer as required appears
to have been an effort to interfere with Epic's business operations and to generate ill will
toward Epic amongst its other customers.

On those grounds, Blue Sky's motion should be denied.
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VI. Conclusion.

Blue Sky has failed to meet the high burden to obtain the extraordinary and
harsh remedy of a receivership. Blue Sky does not have a valid or sufficient claim to
justify receivership. It seeks a receivership over property to which it has no substantive
right. It failed to provide notice to affected parties, and failed to confer with Epic as
required by this Court.

Blue Sky's motion must be denied.

DATED: July 2, 2009.

920 NW Bond Street, #209
Bend, OR 97701

Of Attorneys for Defendant
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IRFRAME PURCHASE AG ENT

This Purchase Agreement (“Purchase Agreement”) is made and entered into as of this 70

day of 4@' 208¥

liabiity company ("EA"), and Zesrs

Purcheser Confoz! Information:

by and between EPIC AIR, LLC, a Delawars limited
GO LLL. (“Purchaser”).

If Purchaser & an entity, .
skate the omganlzation:

UL L L rokeprona work # LS o/ B8 rarres

sdaress SOU A _0cean BVP X oun ovome L7 207 ¢S50

Oty, Sete FCEAN /o106 & F L~

rxt 527 £17 78 2b

Zlp code 3? (1‘-? f

E-Mail f‘/dé@ fecer ‘éf//a, Lok

The contract consists of this Purchose Agroamant, Exhibiit A [Purchase Price and Payment Schedule] and

Exhibit B {Epic Aidrome K.
RECITALS

A EA will perform lis duties and pbligations
hereunder directly or througgh contractars, parers or
affliatez ("EA Afftliate"y.

B. Purchager deairaa lo pinthaza an ERIC aitframs
kil a2 dafined oh Exhibit B [“EPIC Alrframe K"}
from £A and EA desires to sell an EPIC Alframe Kit
fo Purchgser for a purchase price as defined in
Exhibit A ("Purchaze Prica™} which is exclusive of
all salos, exclse, transfor and similar taxes as well a3
aff othar duties, imposis, chatgss and Jees
{colloctively,  mposts™} for whose  payment
Purchazer fo ragponsible.

G, £A Is the designer and manufecturer of the
unessambled Eple Alframe Kit. This aircrfl kil is
intended for use in the amateur calegory of the FAA
‘FAR" regulations. The Purchaser desires to bulld
an Epie airerafl fram a kit purckasad from EA and
understands and ggrees with the following teoms
and condittons i conglderation of ihe pumhese of
the kit

D. Purchaser wilf complate sonstruction of the EPIC
sirgra®t (EPIC”) Wa a Completion Assistance
Agreement (‘Completion Agresment’) between
Purchaser and Ajrcraft Compielion Services, LLC

Custormot Initials %

Confifealial: BFIC ATR, L1C
Page 3 ol

["ACS".

E. In the event thal EA and Purchaser proviously
enterad info @ Deposit Agreemsnt regarding an EPIC
Airframe KIt (*Daposit Agreament), the amolmnt of the
Deposit (=5 defired in the Depost Agreamanty shalf be
retained by EA and credifed mpainst the Purchase
Frice.

NOW, THEREFGRE, in
consideration of the mutual covenants
and promises confained hergin, the
parties hereto agree as follows:

Saectlon 1, pURCHASE.OF EPIC AIRFRAME

Purchager shall purchase and EA shall sell Purchaser
an BPIC Alframe Kt pursuant o the ferms of this
Airframe Purchase Agreomant.

Sechion 2. FURGHASE PRIGE AN TERMS,

Tho entire Purchase Price shelt be paid by Purchaser in
bectrdanze with the paymarnt schadule coverad by
Exhibit A The full amount of Purchaser's Depost, if
any, shall ba cradited syeingt the Purchese Price as
provided for in Exhibi A and the unpaid balance shat
b pald by Purchaser in accordance wih the payment

torms in Exhibi A
AR Tnit“%

Copyright €2 2005 AR LLC. Al rights resorved.
Rovieed GA/0400

Fxhibit A

Page..of 1.
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Section &, MposTs

Purchases i responslible for the payment of all
Imgosts Imposed with respact tn Purchesers EPIC
Alrframe (Gt Purchaser shall pay all such Imposts or
rolmburza EA for the payment thereof promptly after
Purchaser's recaipt of EA's wiittee atstement with
reapec) therato,

Soction 4. AIRFRAME DE! [VERY PRIGRITY.

EA shall make commerdially reasonable efforts fo
deliver EPIC Alrframe Kita in the same order that the
purchase sgreements am numbered =0 thal, for
oxample, the EPIC Alrframe 1f coverad by puichase
agreement #1 would be delivared first. The parties,
however, acknowladpe that Infervening events.
conditions and clrcumstances may prevent BA from
strictly adherng to (s delivery sequence, and thus
thara is no guaranty thel the BRIC Aifrme KGts will
be delivered in the seme order that the purchase
areements are numbared,

Section 5, DELIVERY.

(o) Agoedance: Title gnd Risk.  Within fitteen (15)
buglness days, a business day being & day ottt
than a Saturday, Sunday or fateral benking holiday
(“Business Day") after Purchasers receip! of EA'S
wrilten statamant {which mray be In the form of an
emall or » tax) that Purchasers EPIC Aidmme Kt s
complete and ready for shipmen!, Purchager shail
either accept Purchesers EPIC Alfmme Kt or
provide = wiitlen punch #st 1o BA defmiting #ame
described on Exhidit 8 tha! nesd B be dded,
completed or corrected, In the evant EA raceives
from Purchaser a punch list before the end of such
periad, EA shall uliize reasonable commercial offorts
to ramedy the tems =et forlh (n the Grst punch fist.
EA, shall then provide writtan natics 1o Purchaser
stating that the first punch list fems have been
temedied and Purchaser chall have ten {10}
Business Days to either acpept Purchaser's ERIC
Alrframe Kit or to deliver a second punch list
tegarding Hems identifed in the first punch fis! fhat
have not been remediad. This process shall ba
rapested untl Purchager sscepts its EPIC Alframe
KL At any lime, Purchasar may tamminate any of
thesa pesiods by delivery to £A of Purchaser's wiitten
aceapiance of s EPIC Alframe K (which may be in
the form of an emall or a fd). In =ddition, in the evenl
thn! iha appropriate punch list Iz not racalved before
the and of any of the above-dentified periods,
Purchager shall be desmed © have accepled jtg
EPIC Aisframe K& @5 of the end of the period in
question. Within ten (10} Business Days sfer
Purchaser's acteptance of fis EPIC Afama Kit
Purchaser shall designate a camier to which EA
should deliver Purchasers EFIC Aldreme K, which
designation shall be made in writing delivered 1o EA

Confidentiad: EFIC AR, LIC
Frpe 2 of T
Copytight 2008 ATR LLL. All righin reserved.

Customet Iriiialy

(5§1) ~47-1551 .3

(which mey be In the form of e emall or a fax). ¥
Purchaser falls to designate 2 camisr, EA may salsct s
varier of Its diseration. Al deliveres sre FOB Bard,
Dregor, Titla to ha EPIC Alframa Kit and ek of loss
or damage shal pass from EA lo Purchaser upon
defivery of Purchassrs EPIC Aiframe Kit to the
designaied cardar,

{b) Shinping Casts. Al shipping and transpont expenses
and duties shall be bome by Purchaser, ACS wil
provida shipping assisfance to the Purchaser under the
Complation Agreemant .

{e) Paglking. EA shall preserve, package and handie
Purchaser's EPIC Airframe it 50 as fo materially
protect it from foss or damage. EA shall be responsible
for any kss or damage ariging from the 502 negligence
of EA which ocours whlle EA s attempting to properly
preserve, package of handle Purchasar's EPIC
Airframe Kit

(d) Paghing List. EA shall provide with respest ko
Purchager's EPIC Alframa Kit & packing ikl
Idantifying ail parts and compenents inciuded thersin.

Section 8. fSKS REGARDING THE EPIC.

Injury or death can occur s the result of the exisienss
ar ocaurrence of mochanical and stretturdl filures,
achverse weather conditions, human error and other
factore during tho cpemban of an aikrsl, The EPIC (2
intended {o qualify as an “amateur-buit® {‘Amatenr-
Built") aircraft as such term is defined in FAR. No
EPIC has ever been submited for 8 type certficata, Iis
design does nol mest the requirerments of Part 23 of
FAR or any olher reguiatory desin stemdard. The
Amateur-Bult category Is an anamaly in the highly
regulated world of genergl avistion: ne govemmental
standard axists for the design, devalopment and tesling
of these agireraft,

The category was intreduced decades ago under the
sondiflons and purpnse of individual sducefion and
recreation. White the EPIC davaloper chose cerfain
design criteria and tesis 10 satisfy itsalf that the praduct
was suited for the Intended purposa, development and
tast budgets for designers and manufacurers of
experimental Amateur-Buffl aircraft are subsfantially
different than these of designers and menufscturers of
cartified aircrafl. Since the Purchaser is required io
apply for and ohiain the Experimental Cortificate (with
the assistance of AGS under the Complation
Agitement), the Purcheser will have ths duly and
obiigation 10 maxe he sppropriste application for the
Purchaser's EPIC, EA has followed design oriteria and
perfonmed fests o satisfy itaelf that the EPIC wii be
approprisle far He infended use as dafinet! by EA,
Likewise: EA has followsd <asign criteria  and

AR lnitian/g-. g g

Revird G4/04MB

Fxhibit /iL '
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performed tests fo sefiely jiself fhat the completed
EPIC should be approsriste for its operation as en
AmateurBuit  sircraf, Modificalinng  and/or
substutions of any aRuiprent andior pars intluded
In the EPIC or equipment and parts not protured or
Installed pursuant lo the Completion Agreement may
result  in  diminished or  Prpalred  structurs),
aefochymemic,  contol  endler  performence
characteristics which may create increazed sk of
revere porsanal injury, dealh or propary damage.

Section 7. ARSUNPTION OF FISK: RELEASE AND
INREMNITY

Purchasar  acknowledges  that  Purchaser
understends the risks invalverd in the ownership and
oparation of an Amateur-Buill ZirereR ke the EPIC,
including the risks identified above, EXCEPT FOR
BREACH OF WARRANTY CLAIMZ ARISING
UNDER SECTION 10, PURCHASER, TO THE
CREATEST EXTENT ALLOWED 8Y APPLICARLE
LAW, HEREHY WAIVES AND RELEASES EA, EA
AFFILIATES AND EA OFFIGERS, MEMEBERS AND
EMPLOYEES FROM EVERY KIND AND TYPE OF
CLAIM, DAMAGE AND INJURY RESULTING
FROM OR ARISING DUT OF THE DESIGN,
CONSTRUCTION, MAINTENANCGE OR
QPERATION OF PURCHASER'S ERIC AIRFRAME
HIT AND/OR THE EPIC, TO THE GREATEST
EXTENT ALLOWED BY APPLICABLE LAW,
PURCHASER SHALL INDEMNIFY, DEFEND AND
HOLD EA, EA AFFILIATES AND EACH EA
OFFICER, MEMBER AN EMPLOGYEE HARMLESS
AGAINST EVERY KIND AND TYPE OF CLAIM,
DAMAGE AND INJURY AGAINST EA RESULTING
FROM OR ARISING QUT OF THE DEZIGN,
CONSTRUCTION, OPERATION OR
WAINTENANCE OF PURCHASER'S EPIC
AIRFRAME KT, PURCHASER'S EPIC OR
PURCHASER'S OWNERSHIP THEREDF,
INCLUDING CLAIMS BASED ON  THE
NEGLIGENCE OF EA, EA AFFILIATES AND =A
OFFICERS, MEMBERS AND EMPLOYEES. The
sasumption of risk, mleass and indemnity contained
in this Seclion 7 am material facters in detarmining
the Purchage Price for Pymchasers EPIC Aiframe
Kit i thesa legal proteclions for BA  wers
sulrstantislly reduced, the Purchese Price Inevitghly
woul? be substantially Increasad

Section 8. CONEIRENTIAL INFORMATION.

(@) Confifential ntormation. Ae Usad i this Secflon
8, the farm “Canfidentlal Inforrsation” shall mean:

M =i information of EA 1 be cansidered confidential,
and marked of distfoued (jn writing or verbally) as

Crufidental EMIC ATR, LLC
Pge3 of 7

Custemer Jnikals

(5611 "37-1551 p.4

“‘confidential” privr to distlosure to Purchaser or within a
reasonable time thersafter; and (i) all iafomation or
data conositing or related 1o the EFIC Aifframe Kit, the
EMC or EA's other products (including the dlscovery,
inveniian,  research, improvement,  developmens,
manufacture, or e therof] of EA's business
operaions (including sales costs, proffs, pricing
methads, documentsiien, procedures, organizations,
ermployee liss, and processes),

{b) Exchusions. Notwithstarnding any provision to the
contrary, the praviskns of this Section & shall nat apply
to =mny information thal i) s rghtfully known to
Purehaser priar to dislosure; (i} fs rightfully sbiained
by Purchaser from a third paity without zny obligation of
canfidartialiy; (ill) ls made avaitable by EA to the public
without restdctions; (V) i mdependently developed by
Purchraer withoul reference lo any Confidental
Informatien af 24, or {v) is discinaed by Purchaser with
{he prior wnittan approval of EA

(¢} Mondisgiosure. Without EA's express witten
consenl, Purcheser shall not diacloes lo any person or
entily (other than Purchasers agents ar employees who
have 3 need to know end am under =imliar
confidantiality oblgatone), or uliize in any way that Is
hammul fo EA's businase, any Confidential Information,
whether written, oral, or visual which Purchasar may
obleln from BA, or otherwise discover in the
performence of his Purchase Agreement. Withaut
limitirrg the generalty of the sbave, Purcheser shall
maintain all stich Confidentiat Information m confidence
using o lees thatr a reszonable degree of care.
Purchaser shall laka raasonable staps {o ansure thal no
unauthorized person or aeniily heg  access 1
Corfidertisl Imformation, snd that =) suthotzed
persons having saccess o Confidantial Information
refroin from any unauthorizad disclosum.

Saction 9. QOVERNVENTAL COMPLANGE

EA shall fumish to Purchaser any information
possessed by EA and raquirad 1o comply with fhe
tedquiretnants of any govammendal agengy Including,
without limitation, obtaining an Experdmental Certificate
fram the FAR.

Section 10. SXSREEE LIMTERAARRANTY

EA waranls Ihat the EPIC Airframe Ki shall (a)
malerigly conform o gil portions of the speciications
that relate lo the EPIC Aiframe Kt deswribed on
Exhibit B, (b) ba fma from gefects in materal and
workmanship, and (2) be free and clear of all ifens and
oher  encumbrances. EA MAKES ND OTHER
REPRESENTATIONS OR WARRANTIES
REGARDING PURCHASER'S EPIC AIRFRAME KIT,
WHETHER EXPRESS, IMPLIED, STATUTORY OR
OTHERWISE, AND WHETHER CONTAINED IN ANY
PROVISION OF THIS PURCHASE AGREEMENT OR
ARISING FROM COMMUNICATION OF ANY KIND

ATR Initin I%

Copyrighs € 3006 ATR LLC, AL rights roverved,
Ravinud (40458
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WITH PURCHASER, AND EA SPECIICALLY
DISCLAIMS  ANY IMPLIED WARRANTY OR
CONDITION OF MERCHANTABILITY OR FITNESS
FOR A PARTICULAR PURPUSE. NO EMPLOYEE
OR AGENT OF EA 1S AUTHORIZED TO ALTER OR
EXPAND THE LIMITED REFRESENTATIONS AND
WARRANTIES MADE BY EA IN THIS SECTION 10.
N THE EVENT OF A BREACH OF A
REPRESENYATION CR WARRANTY PROVIDED
IN THIS SECTION 10, PURCHASER'S SOLE AND
EXCLUSIVE REMEDY WILL BE REPAR OR
REPLACEMENT ©OF THE DEFECTIVE OR
NONCONFORMING ITEM OR REMOVAL [OR
BONDING OVER] OQF ANY LEN OR
ENCUMBRANCE. IN NO EVENT WIiLL EA BE
LIABLE FOR ANY INDIRECT, CONSEQUENTIAL
OR OTHER DAMAGES RESULTING FROM A
BREACH OF THIS SECTION 16

Saction 11. LELEGATIMN AND ARBNABLITY.

EA shell have the power and authonty, in fs
uifellerad discretion, 1o ossign any or all of its rights
hereunder to an EA Affliate or EA Affiifates and o
dalagete any ar sbf of Its dulles and obiigations
heteunder o an A Aflllzle or EA Affliates. in the
event that BA delegetes any of He dutles or
obligations to an EA Affifete that exprezely assurmes
parformancea of such culles or obligations, B4 shalt
no longer in sny way e responslble for, or shie
ragarding, such assumed dulles or obligations,
meluding, withowt limilation, their performance,
Subsequent 10 such a delegation, Pyrchaser shall
Inok onfy 1o such assuming EA Afliiste and such EA
Affiliste shafl be fhe sola parly reeponaible for, or
llable reparding, suth assumed duties or obligations,
including, without timitation, their performance, In the
avant of Bny guch delegaiion of dulles harevnder o
an EA Affillate, such EA AMffiliate will akko ba entitied
ta assert tha rights and benafiis aconuing {o A under
Ihis PurGhese Agreement.

Tnig Pyrchass Agresmant, including EPIC Airframs
Kit delivery rghts asceruing thereunder, are not
assigmable or transfersble by Purchaser without the
prior written conserl of EA

Section 12, OTHER PROVEIONT
{a) Purchaser's legal Counmel EBA strongly

recommands that Purchmser have this Purchase
Agraement reviewed by legal courmal before
Purchpser executas i, particularly given the faet that
this Purchuse Agresment limils andior elimingtes
variove important rights thal Purghaser might
otherwise enjoy vis-3.vls EA and the EA Affiliates,

(b} Indapendent Conttactors. The relationship of the
paftlas undar this Pumhase Agreement is that of

Confidentint; BPTC AR, LLC
Paged of 7

Customies Inilials

(561)

indapendent commctors and nelther pary ls an
amployes, sgent, parer or joint vanturer of the other,

(e} Govareing Law. This Purchase Adgreement shaf be
govermned by and eonstrved under the laws of the State
of Oregon, The paties nonsent do the exclusive
jutisdiction of the state and Federsl courts in Deschutes
Counly, Oregon. Eilher pary, acting in good faith, may
at its respactive sofe discretion request amitration as a
metad of dispute resciution rather than Iigatian. i
otther parly requests arbliration, then upon mutual
agreement of the parties {and such agreetnent to
atbitrata wii nol ba unreasomably withheld by elther
party) the following will apply: ) American Arbilration
Association will conduct said arbitration; B tho
substantiva law of the State of Oragon will apply; <) the
procedutai rules of the American Abilralion Assnciation
will apply. o} thens will be a penel of three (3)
arbitrators, one {1} sach chosen exclusively by each
party and one (1} chosen by both parfiss by mmrtual
ggresment, i ha parfies cennat agree fo the thid
arbitrator, the American Arbitvatian Acaocighion will
appoint one; ©) af hearnge and findings will pe kept
confganttal and will not be publie racend; and ) cholge
of vanue for the sclual beatings will be Bend, Orsgon.

() Afoneys” Feas: Conts and Exoangen. In any sction
of proceeding batweer the parties hersto (including any
arbifralion), the pravaling pory will ba ehiitied to
moover ite raasonabia attomeye’ feez and ofher
rapmonable cosis and expensaes incurred, in addilion to
any other rallef 1o which it may be entifed.

(&) Seversbifty. ond. Walver, If any provision of this
Purchase Agmemant it held fo be invslld or
uncniorceatte by & court of competent ferdsdiction, than
the ramaining provisions will neverthatess mrmain in fUll
force and effect if the fundementl purpose of the
tantract is not materially impacted, and the parties wil
negoliate n good fah & substiile valid and
anforceable provision which most nearly effects the
parfies’ Intent in entering into this Purchase Agreameni.
Neither pary's Fafure to exerclse any of i3 rights
heraunder shell constitute or be deemad a waiver or
forfefiume of any stch rights.

(H Late Paymuanta. Al customer payments are dus
when Involeed, Twmnty days afer the inveice date, all
involcez are past dus and subject to an cighteon
parcont annual aimple interes{ charge. Additionally, if
auslormer peyments go past due sidty (50) days, EA at
He option can stop progress, withhald materials and
patts; and ellocate company resources to other
custamer projecs.  For every addiional waek past
twenty {20) days, EA at #= opbion can ploce alrcraft
behind one (1) afrerafl in the prodoction line.

{9) Buy-Beck If custorner falls to make pavments

ayond sixly (80} doys past the Invoice due date, £4 at
s aption can buy back Ihe aircraft at 50% of the

payment history.
ATR iniliah.E é 5

Copyright & 2005 AR LLC. All tights reperved,
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orly be modified by wiltety ermendment sigred by an
(h) Entimy_Agmemenl. This document and Ils authorized representativa of each party.
attachmenis represant the antire agraement datwaen
the parties as to the mattery zel forth herein ard {} Souplemarts, This Purchase Agisement may be

supersede afl prior discussions, ropmsentitions or signad i counterpars. A fax transmission of a
g::;r:ancﬁngzubdwem ﬂ"e"“g‘ ng’“ﬁ”' for prior l‘f eignature pags will be conaidered an ofiginal signature
POrEnecus agrasments apediically page. At ihe request of 2 party, 2 pery will confirm a

referenced herein. The captions and headings used N N .
i this Purchase Agraemsnt are for convenience it fax-transmitted signature paga by delivaring an original

reference only ar not to bo comatrued in any way a5 signature page ta the requesting pan
terms or be used lo intarpret the provisions of thia
Purchase Agreement, This Purshase Agreement may

N WITNESS WHEREQR, the patiles ferelo have emered into this Purchass Agreement as of the day and year first
writlen, By signing balew Purchaser acknowledges fhat it has read, undenstood ard egrees 10 comply with fhe
statements, epacificationy, waivers, fems and condiians of this Purchass Agraemment for the Eplc Aiframe Kit. This
Furchese Agreement will bacoma binding on the parties only upan sccapance by EA as evidenced by signatyre of
an guthoszed raprasaniative bekw,

UDER Epic AIR, LG

. ? ﬂ/ @ Deloware Limited Liakility Company
Date_ 50 ggpﬂ{ /2005
Nerme: ﬁ&K gCh @l

Consant of Spouse, if applicable:
Title: CEO

Dete ot _Q'mp'/ OS{

Confidential: BFIC ATR, LLO
Cugamer [nfifals Page §of 7 ATR Initia

Capyright £ 3066 AR LY. All rights reaceved,
Rovised D4/04/)8
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Exhilyit A ta Afrframe Purchase Agreement

PURCHASE PRICE AND PAYMENT SCHEDULE

Purchase Price: Epic LT Baslc Afrframe: $800,000.00

Payment Schedule:

A. 1" Invaice of $250,000 (minus any previous payments including Deposits) of the
Purchase Price ninety (90) days prior to airframe production as netified by EPIC for kit
manufacturing process.

2™ Invoice of $137,500 sixty (60) days ptior te airframe production.

2 Invoice of $137,500 thirty (30) days prior to airframe production.

4™ Invaice of $137,500 at the beginning of airframe praduction,

57 involce of $127,500 one month after airframe production begins and prior to
delivery of the EPIC Airframe Kit to customer bufid center or carrier on behalf of the

Purchaser.

mene

invoices will see additional amounts as options are selected. The attached cash flow
model indicates haw options will be fncluded in the manthly irvoices.

Payments for addifonal aiframe and avienics options as required by 8A may bs involced at any time upon
salection and appravel.  Paymenta sre due promplly upon mecelpt of each Invoice Date per section 12,

subsection {f) and (g) of thiz agreement,

All taxes, dutles, fees and Impast will be due upon invaice by EA.
CPt adiustments may be amartized over all invoices mentioned abova,

Please make payments payable to: Epfc Alr, LLC
22590 Netson Road

Bend, QR 97701-9701

Cenfidemiinl: EPIC AR, LLC
Luslower Mnitialy Puge B of 7 ASR Ind

Capytipht ©2006 AR 1LLC, All righia reserved
Revised ba/oa/8
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Exhibit B to Alrframe Purchase Agreement

Epic Afrframe Kitz

1. Fuselage skins, Right and Left joined together with all integral reguired

firewall and formers.
Z. All fuselage bulkheads doors, hatches webs and close outs required for

fuselage structure and function.

i Horizontal stabilizer skins, Upper and Lower. All necessary spars, ribs and
hardware required for functionatity.

4, Wing skins Top and Bottomn, Also included are all spars, webs, fuel bays, fiaps
and ajlerons. Standard wing tips include.

5. Engine cowl and {ntet scoop

6. Assembly materials: drawings, tech support, carbon fabric, epoxy, peel ply
and all hardware required to complete the basic airframe

Note: EA may change, add or delete any parts or companents from this list as specifications or
requiremonts change,

Confidentink EPIC ATR, LLC
Custornes fmitials Tagc T ol 7 AR Ind

Copyright © 2006 AIR LLC, Alf rights seserved.
H Rewiped f4/dms

Voo Snis L
Rah: 5 100 SN
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JEFFREY T. EAGER, OSB #045405
leff@balyeatlaw.com

BALYEAT EAGER & STEELE, LLP
920 NW BOND STREET, SUITE 209
BEND, OR 97701

(541) 322-0404

(541) 322-0505 FAX

Of Attorneys for Defendant

UNITED STATES DISTRICT COURT
DISTRICT OF OREGON

BLUE SKY AVGROUP, LLC, 3:09-CV-628-AC
Plaintiff, DECLARATION OF RICK SCHRAMECK

IN SUPPORT OF DEFENDANT'S

V. OPPOSITION TO PLAINTIFF'S
EMERGENCY MOTION FOR

EPIC AIR, LLC, a Delaware Limited APPOINTMENT OF RECEIVER

Liability Company,

Defendant.

I, RICK SCHRAMECK, declare as follows:

1. I am the Chief Executive Officer of Epic AIR, LLC ("Epic"). | founded Epic
in 2003 and have been the CEO since that time. | have more than 40 years of business
experience. Epic manufactures composite aircraft at its facility located in Bend,
Oregon. | make this declaration based on personal knowledge and could and would
testify accordingly if called upon to do so.

2. Attached hereto as Exhibit A is a true and accurate copy of the contract
entered into between Epic and Blue Sky Avgroup, LLC (“Blue Sky") for the delivery of
an airframe and payment for same.

Iy

Page 1 -DECLARATION OF RICK SCHRAMECK IN SUPPORT OF DEFENDANT'S @
OPPOSITION TO MOTION FOR APPOINTMENT OF RECEIVER

BALYEAT EAGER & STEELE

allerneys al law § LLp

220 HNW BOND STREET, SUITE 269
BEND. OREGON 27701
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3. Pursuant to its contract with Blue Sky, Epic made delivery of the airframe on
or before June 2, 2008. Having made delivery of the airframe to Blue Sky, Epic is no
longer in possession of the airframe, although the airframe continues to be housed in
the facility used by Epic.

4. Epic leases the facility out of which it operates in Bend, Oregon. That facility
contains equipment, airframes, and other property owned by other entities and persons.

5. The facility out of which Epic operates is a state-of-the-art aircraft
manufacturing facility which is fully secured at all times to protect the property contained
within.

6. Epic’s business has been hurt by the current economic downturn. However, |
and my management and marketing teams are constantly seeking new customers and
revenue sources. |ater this month, Epic will take part in the Airventure show in
Oshkosh, Wisconsin, which is the major showcase for airplane products in the U.S. In
the past, Epic’s participation in Airventure has been a substantial source of new
customers and revenues. In addition to participating in Airventure, Epic continues to
pursue vigorously other promising opportunities for new customers. | and my
management team have every intention of continuing to operate Epic as a successful
business.

7. Epic is solvent. It had a positive ending balance in 2008. While it does suffer
from cash flow problems currently, Epic has adequate assets to meet its debts. Epic is
striving to resolve its cashflow issues.

8. Epic received no notice of Blue Sky’s motion for appointment of receivership
from Blue Sky. | heard about the motion from other customers after the motion was
filed on June 29.

9. Blue Sky's motion has created a major roadblock to Epic’s efforts to recruit

new customers and improve its cashflow situation. A number of current customers

Page 2 -DECLARATION OF RICK SCHRAMECK IN SUPPORT OF DEFENDANT’S //S/;\\*
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have refrained from paying sums owed because of their fear that a receiver will be

appointed to take over Epic.

10. Receivership for Epic would be catastrophic for Epic and for its customers. It
would impede our ongoing efforts to recruit new customers and improve cashflow.
While the challenges are substantial, | am convinced that Epic can improve its cashflow
and continue to help its customers build great airplanes.

Executed this 2nd day of July, 2009, at Bend, Oregon.

RICK SCH?K’MECK, Declarant

[
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CERTIFICATE OF SERVICE
| certify that on July 2, 2009, | served, by notice of electronic filing using the

CM/ECF system, a full and correct copy of the foregoing DEFENDANT’S OPPOSITION
TO PLAINTIFF’'S EMERGENCY MOTION FOR APPOINTMENT OF RECEIVER:
DECLARATION OF RICK SCHRAMECK to the interested parties of record, addressed
as follows:

Norman Malinski, Esq.

2875 Northeast 191 Street

Suite 508

Aventura, FL 33180

Michael F. Van Hoomissen

1619 SW 1% Ave. Ste. 319

Portland, OR 97201

Of Attorney for Plaintiff

Dated: July 2, 2009

JEFF@ZWT. EAGER. OSB #045405

Of Wﬁk Defendant

aAl--YEAT EAGER & STEELE

attdrneys at faw | cor
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