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EXECUTIVE SUMMARY

- In recent months, there has been a continuing eubiiique of the impact of libel
law. This has been pursued through newspaper cgmgpaParliamentary activity,
and — notably — the publication of an importantoréfy Index on Censorship and
English PEN.

— We recognise the potential for misuse of libel Is@vas to preclude investigative
journalism, to stifle scientific debate, to undemmihe work of NGOs, or to invite the
strategic legal tourist from abroad. We agree ithest timely for a general review of
the operation and impact of the law to be undertakgh the object of identifying
necessary reform.

— We are concerned, however, that the critique ofithed regime is too broad and the
reforms proposed too sweeping and indiscriminak® public commentary on libel
law has been remarkably one-sided, and in someectspdangerously over-
simplified. We are nervous that the important s@atiéunctions performed by libel
law have been underplayed. Libel reform should bkecent, not piecemeal and
un(der)-principled.

— We are surprised that the reality of most libelicat — the fact that they involve
instances of damaging inaccuracy perpetrated byimatibnal media corporation
defendants and challenged by relatively impecun@aisnants — has somehow been
lost in the narrative on the need for reform.

— We divide this rejoinder into sections. First, wightight criticisms of libel law that
we feel are based on error or misunderstandingsd ingclude points regarding the
need for revision of the existing rules on jurisidio; the improvement of the public
interest defence; the broadening of the defencdawf comment, and for the

exemption of internet hosts and online interactivat from liability.



Secondly, we respond to criticisms of libel lawttine consider misjudged. These
include points regarding the reallocation of thedem of proof as to truth/falsity, and
the proposal to cap libel damages.

Thirdly, we highlight those aspects of the critmishat are potentially of substance,
and which are deserving of more full attention. Sehénclude points regarding the
introduction of a single publication rule for ordirpublication; the introduction of a
specialised libel tribunal or other cost-savingga®s change; the denial of standing to
corporate entities; relieving the costs burden, sricbducing legislation to permit
defendants to counter-sue abusive libel claimants.

Ultimately, we hope to identify those areas of litaev and procedure that might be
the focus of constructive revision, and by doingdsmiss as superfluous or worse
other mooted reforms. That said, we do not oursehexessarily advocate change in

any of these respects.
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Something Rotten in the State of English Libel Law? A Regoinder to the

Clamour for Reform of Defamation

1. In recent months, there has been a continuing pudbtius on the law of libel. A
number of national newspapers have been pursuimgpagns seeking reform
publishing regular news items and comment artittesy freedom-of-speech NGOs —
English PEN and Index on Censorship — have conduteinquiry and published an
important reporf; two Parliamentary debates have considered theetfiam eminent
lawyer-peer is promising a libel reform bill, andet House of Commons Select
Committee on Culture, Media and Sport has been rtaddeg an extended study

receiving evidence from a broad array of highlyexjgommentators.

2. In principle, we strongly welcome all of these igiives. We too are concerned at the
potential for misuse of libel law so as to precludeestigative journalism, to stifle
scientific and medical debate, to undermine theoitgmt work of human rights
organisations and other NGOs, or to invite thetsgia legal tourist from abroad. To
the extent that the law allows powerful individuals corporate entities to ‘chill’
important, warranted comment concerning themsebes; activities, their products
or their ideas, it is socially dysfunctiofialWe agree that it is timely for a general
review of the operation and impact of the law toumelertaken with the object of
identifying necessary reform. We welcome the Gowemt announcement that some

form of review will be undertaken in this new year.

! These includ@he Sunday Timemnd theGuardian A number of US papers have been similarly adtive
criticising UK law.

2 (2009)Free Speech is Not For Sakvailable at: [WWW]http://www.libelreform.org/our-report
(accessed January 2010) (the Index / PEN report).

% 485 HCDeb cols 69-93WH, 17 December 2008; 497 HOEmds 272-295WH, 21 October 2009. Short
debates also ensued following the putting of mémiat questions in the House of Lords by Lord Pekni
(715 HLDeb cols 673-675, 1 December 2009), antiéenHouse of Commons by Evan Harris MP (503
HCDeb cols 832-833, 14 January 2010).

* This was the fundamental concern of the IndexM P&port. It emphasised that “English libel law
imposes unnecessary and disproportionate restrictia free speech, sending a chilling effect thiaihg
publishing and journalism sectors in the UK” andtttihe law... does not reflect the interests of alera
democratic society”.




3. That all said, we consider that the critique of libel regime is too one-sided and the
reforms proposed ill thought-out, too sweeping ardiscriminate. We are sceptical
as to whether the substantive law of libel conteisiat all directly to the existence of
the perceived problems. Where once the law couldgbdly lambasted as comprising
“a surfeit of technicality, complexity and the ali® the range of legislative and
jurisprudential changes given effect over the tast decades leaves any such critique
dated and largely inappropriate. Similarly, while appreciate the rhetorical strength
of the observation that some other jurisdictionyehdeen moved to introduce
legislation to block the enforcement of Britishdiudgments, we do not consider it
somehow ‘shaming’ that this should be the caseohtrast, we do consider that the
sheer cost of fighting libel actions — especialljthwthe opportunities for legal

pressure and gamesmanship that this allows - carréa problem.

4. In this context, we have become concerned thaptiidic commentary on libel law
has been remarkably one-sided and in some resgaatgerously over-simplified. A
number ofcauses célébrelsave been exploited — on occasion with little @ndor
the underpinning facts — in order to secure sugatfpolitical impact. In our view,
while the general call for reform has seemed clanmasy specific proposals are often
based either on a dearth of evidence or on misgtatetings of the existing law. In
consequence, we are nervous that the importangtabdiinctions performed by libel
law have been underplayed, and that ill-thoughtrre may serve to unbalance the
public sphere to the detriment of all in the moddemocratic state. Libel reform

should be coherent, not piecemeal and un(der)-ptect

5. We do not blame either Index on Censorship or EhgHEN for this state of affairs;
theraison d’étreof such organisations is to promote the intereftsriters and other
contributors to public debate. It is natural foclswgroups to emphasise expression
interests and to seek a libel law that is leasstraming of speech. We are critical,
however, of the performance of the print media. IOthee past year and more,

® Gibbons (1996) Defamation Reconside®@dford Journal of Legal Studie$6(4), 587-615, 587.



newspapers have presented a singularly one-sidespbgmtive. By casting their
commentary as campaigns, they have sought to valitteir marginalisation of
voices dissonant to the editorial line on the inagige of reform. We would hope that
the words of the great C.P. Scott resonate: “theevof opponents no less than that of
friends has a right to be heard... it is well to tank; it is even better to be fait'we
suspect that they will not. These newspapers halvidysaggrandised their own vested
interests as a reflection of the public good, aasehchosen not to seek to fulfil
objectively any conception of their self-assumde es the ‘fourth estate’. The fact is
that most complaints concerning damaging mediacumacy and falsehood involve
relatively impecunious claimants who face an unevegal battle against
multinational media corporation defendants. Goliathseems, is dreaming he is
David.

6. Ultimately, we are interested to promote freedonspéech, but not freedom of all
speech. The law and other forms of regulation egitimately, and indeed must, be
used to prevent the media from causing damage buiraportion to the good
achieved by openness. In the immediate contextnthdia should not be free to
publish false and damaging allegations without feay of being put to redress. Any
attempt to garner the public benefit that mightabhieved by releasing investigative
journalists from the strictures of libel law riskbsolving less reputable scribes of
liability for naked intrusions and falsehoods. hetlaw can draw — or redirect - the

scorpion’s sting, then perhaps we’ll all make itass the river.

7. In this paper, we seek to provide an accurate aadaeed view of the existing state of
the law of defamation. We do not claim that the lawperfect. We respond to the
litany of criticisms made of the law of libel ineghhope of orienting any reform
project towards aspects of the libel regime thay meductively be addressed. We
are loathe to leave any such agenda-setting funetxalusively in the hands of those

who stand to gain directly by the emasculationhef law. We are concerned that the

®(1921) A Hundred Years. Available at: [WWW]
http://www.guardian.co.uk/commentisfree/2002/noviA@ccessed January 2010).




wholesale adoption of the existing range of profsosauld result in the death of

libel, a scenario that we fear would truly unleadieral beast.

8. We divide this rejoinder into sections. First, wighhight criticisms of libel law that
we feel are based on error or misunderstandingorisity, we respond to criticisms of
libel law that we consider misjudged. Thirdly, waglilight those aspects of the
criticism that are potentially of substance, andiciwhare deserving of more full
attention. We hope to identify those areas of llael and procedure that might be the
focus of constructive revision, and by doing sariss as superfluous or worse other
mooted reforms. We preface these paragraphs witle short, general observations.

General Observations

9. Before addressing directly particular elements lé tritique of libel law and
proposals for reform, we make a number of relatedegal comments about extant
state of the law in this area. First, the critiguidibel underplays the real importance
of countervailing interests served through the giesind operation of the regime.
These include personal interests in reputation jmgacy, but also wider public
interests in the vindication of such personal sghtd in the receipt of accurate
information from the media. There can only veryehaibe any public interest in the
receipt of false information. Secondly, if one exa®s the development of the
substantive law of defamation over the last fiftgears, it is striking that every major
change has been in favour of greater media freeddmase reforms have made it
more difficult, less profitable, and hence lessisable for claimants to sue. Finally,
the essential coherence of English law with inteomal standards is reflected in the
jurisprudence of international rights organisatioriBhe analytical benchmark
provided by the United States is questionable; jilmaégdiction adopts an unusual and
absolutist approach to the preservation of freedbspeech.



Importance of reputation

10.Given the purposes of the organisations involvethencampaign for libel reform, it
is unsurprising that the interest in freedom of regpion receives the greatest
emphasis. The general failure of newspapers andlIndex / PEN report to
acknowledge competing social values - save occalyoto state that reputation is
not expressly enumerated as a right under the Earo@onvention on Human Rights
— is, however, self-serving and myopic. On one h@ndnores the developing body
of jurisprudence in both the Strasbourg and domestiurts to the effect that
reputation is a protected interest under ArticE@HR. On the other hand, and more
importantly, it fails properly to value the impantze of reputation. The Index / PEN
report does allow that “the state is responsiblefiimding an appropriate balance
between free speech and the protection of reputatitn our view the proponents of

the libel reform campaign do not themselves enteeny such balancing exercise.

11.Harm to reputation can be debilitating and pergetgaShould such harm be caused
by the circulation of falsehoods, society has aterést in facilitating redress.
Reputation, as Lord Nicholls explainedReynolds v Times Newspapetses matter,

and not merely for its service to the individuahcerned:

Reputation is an integral and important part of thignity of the individual. It also forms the basis
of many decisions in a democratic society which faredamental to its well-being: whom to
employ or work for, whom to promote, whom to darmss with or to vote for. Once besmirched
by an unfounded allegation in a national newspagemeputation can be damaged for ever,
especially if there is no opportunity to vindicatee's reputation. When this happens, society as
well as the individual is the loser. For it shouldt be supposed that protection of reputation is a
matter of importance only to the affected individaad his family. Protection of reputation is
conducive to the public good. It is in the publiterest that the reputation of public figures shbul

not be debased falsely. In the political field oirder to make an informed, choice, the electorate

needs to be able to identify the good as well abid

"Index / PEN report, above n 2, 5.
8 [2001] AC 127, 201.



In light of this, it is important to acknowledgeaththe creation of a ‘chilling effect’
on freedom of expression is precisely the purpo$elibel law. It prevents
unwarranted injury to reputation by means of incaug speech.

12.Any well-structured law of defamation must accotort the competing interests at
stake. English law is not perfect, but the facthiat the existing law offers a much
more satisfactory balance between these competiggests than does the vision
proposed by the proponents of sweeping reform. @hiding effect of libel is
undesirable only to the extent that it causes &meé important information to be
withheld from the public sphere. Change the lavalbyneans, but do not do so on the
basis of only a partial understanding of the emgstiaw or with an unhealthy bias
towards freedom of expression.

Pro-media revision of English libel law

13.The most obvious changes have come in relatiohaactrtailment of damages and
the development oReynoldspublic interest’ privilege. Whereas twenty yeagoa
libel claims were seen by some claimants as at@adtaxed riches, this is no longer
the case. The Court of Appeal now exercises coraitke control over the level of
damages, with the effective maximum now just over £200k. fdover, the award of
even half that amount is a rare occurence. Givanhrtiost libel damages are modest
and the claimant only recovers a proportion ofdaists, even successful libel litigants
are often left out of pocket. The developmentRaflynoldsprivilege and the related
‘reportage’ defence have widened substantially ribeem for error afforded to the
media when reporting on matters of public inter€stvided that the journalist has
acted responsibly and that the matter considered miblic interest, the defence is
available.

® Under section 8 of the Courts and Legal Servicetsl890, the Court of Appeal enjoys the power tyva
an award of damages made by a jury where thisdmdd excessive or inadequate.

10



14.There have been a number of further ‘pro-mediabmmet. The defence of ‘fair
comment’ has been revitalised and is more accomtmgdaf free speech than
previously'® Certain legal entities have been found to lack ahpacity to bring a
claim for defamatiori} and others treated as effectively libel-préoThe enactment
of the ‘offer of amends’ procedure enables a mddfandant that ‘has got something
wrong’ to apologise, and for so doing to get a tat&al reduction on the damages
that it would otherwise have to p&y.The ‘summary disposal’ procedure under
section 8 of the Defamation Act 1996 allows a coumt practice usually on
application by the defendant, to weed out weakscata relatively early stage. These
and other changes warrant the conclusion that dke tlventy years have seen a
radical shift in the balance of power in defamattaims. The importance of freedom
of speech is now more fully reflected in the lavarthwas formerly the case. One

consequence has been that it is now more difftolbiring a successful libel claim.
Coherence of English libel law with internationakms

15.The Index / PEN report offers a compelling and pdweendition of the value of
freedom of speecH. It locates the principle as a cornerstone of deamg an
expectation that must be vouchsafed in practitieeifstate and the otherwise powerful
are to be properly held to account. That journalggtould have a central role to play
in this exercise is obvious. We agree with the rdissein the report that “so long as
[the media] exercise that role responsibly, thelipuinterest is served better by a
liberal regulatory regime that allows occasionabtakes, than by a stricter regime
that curtails media freedom®.

10 See, for example, the casesBo&inson v Bowej2001] EWCA Civ 791 Hamilton v Clifford[2004]
EWCA Civ 1407;Lowe v Associated Newspap§806] EWHC 320 (QB).

1 See, for examplderbyshire CC v Times Newspapgt993] AC 534 (local and central government
bodies);Goldsmith v Bhoyrul1998] QB 459 (political parties).

2 For example, internet search engines when puhlishéarch results - sitetropolitan International
Schools Ltdr Design Technica Corp, Google UK Ltd and Google[2209] EWHC 1765.

13 See sections 2-4, Defamation Act 1996.

4 Index / PEN report, above n 2, 4-6.

5ibid, 4.

11



16.We part company with the report, however, insofaritaasserts that freedom of
expression is not properly valued by the English ¢d defamation. As noted above,
changes in the law over the last twenty years lsayaficantly re-balanced libel law
in favour of media freedom. English law has notrbrind significantly deficient in
terms of its compliance with international standacd human rights protection in
cases brought before the European Court of Humghtfilndeed, when compared
with the laws of other jurisdictions which haveifiatl the European Convention (and
more generally), English law can be seen to ofiigmiicantly greater protection for

freedom of expression than most.

17.There are observable differences when comparintath@f England and Wales with
that of the United States. Exceptionalism in thespect, however, is generally
recognised as being American in flavour. Bound Hy Eirst Amendment of the US
Constitution, American courts have adopted what lmanmeasonably described as a
fundamentalist approach to the value of freedomxgiression. In this ‘sanctification’
of freedom of speech, the United States utilisesirsously weighted balance in the
determination of competition between expression aiter social values. There is
therefore a heavy burden placed on those who afgueeform by reference to
American law to prove that, of all the jurisdict®im the world, the United States has

things right in this regard.

Criticism of the Libel Regime: Errorsand Misunderstandings

18.In our view, a number of criticisms made of the Esiglibel regime are based upon
errors or misunderstandings of the existing legasitmn. These include points
regarding the need for revision of the existingesubn jurisdiction, for improvement
of the public interest defence, for broadeninghef defence of fair comment, and for

the exemption of internet hosts and online intévaathat from liability.

12



Revising the rules on jurisdiction

19.Perhaps the most often voiced critique of the Ehgtiefamation regime is that due to
the laxity of its jurisdictional rules it encouragthe phenomenon of so-called ‘libel-
tourism’. This was characterised by Lord PannickHiouse of Lords debate as the
bringing of proceedings “by people who have no @mtion to this country against
publishers who are based abroad, such proceedaigg bbunded on the incidental
publication in this country of a few copies of awspaper, book or magazine
published abroad® The authors of the Index / PEN report also suppbae the
jurisdictional rules “[expose] the English legaksm to abuse by claimants with no
reputation to defend in this countrd?.The fact that other jurisdictionsviz some
states and possibly the federal Congress of the UBdve been moved to introduce
legislation to block the enforcement of Britishdijudgments is also often cited as

confirmation of a supposed expansionist asininitimglish law'®

20.We appreciate the rhetorical strength of the olzem that some foreign claimants

choose to sue in London and not in their homedistons!® The implication that the

16715 HLDeb col 673, 1 December 2009.

" Index / PEN report, above n 2, 6.

18 Macdonald (2009) Libel and the cult of the fortéddGuardian 10 November; Kampfner (2009) The
laws that stain Britain’s good naniehe Times10 November; Leader (2009) Rotten laws that gteafree
speech. The Sunday Times, 15 November; Leader [ZGQ#ist trap: the exploitation of British libedw
by overseas litigants is a threat to free spe€bh.Times26 November.

¥ The case most often relied upon by those who &ep&rtray England as a haven for libel touristthist
of Bin Mahfouz v Ehrenfelf2005] EWHC 1156 (QB). The case is frequently pnéseé in the media as a
classic example of a mendacious libel tourist wibhconnection to the UK abusing the lax Engliskesudf
jurisdiction to bring a case against an impecuniaus plucky academic. The truth, however, is rather
different.

Dr Ehrenfeld is an academic who wrote a book, (2Gamding Evil: How Terrorism is Financg@onus
Books), in which she identified Bin Mahfouz as apipal sponsor of Al Qaeda and Osama bin Laden. He
sued and initially Ehrenfeld appeared ready to estrthe matter in court. Indeed, in the prefadeetobook
she wrote that “despite the enormous cost invol/édye taken it upon myself to challenge Bin Matx#o
and provide the UK court with evidence that hedict supported Al Qaeda”(32). Not only did she sthat
she intended to prove her allegations true, bnbdtme did she challenge the court’s assumption of
jurisdiction despite being advised throughout bgerk English solicitors. She did not respond twiserof
the proceedings at all, and consequently defadgment was obtained.

Bin Mahfouz then applied for summary judgment idesrto obtain a correction and an injunction
preventing further publication. Mr Justice Eadyrdeal the relief sought. He could have done so siropl
the basis that the defendant did not appear. ldstgdhe urging of the claimant, he gave careful
consideration to the evidence as to the truth Isitfeof what had been written, and in additiorat@arding
damages issued - most unusually - a declaratiféasify. In doing so, he noted (at [71]) that simEziding

13



regime in this country is draconian is obvious. @malysis, however, we are not
persuaded that the British rules on jurisdictioa #re said to permit libel-tourism are

in themselves at all problematic.

21.Contrary to the rules sometimes posited, the Britisurts in fact require the claimant
to demonstrate, first, that he or gh@espossess a reputation in this jurisdiction, and
secondly that defamatory publication has occurmee.hAny damages recovered will
relate only to the harm caused to the reputatidd imethis jurisdiction. The courts
have a discretion to strike out a claim as an almisgrocess where no ‘real and
substantial tort’ has been committed. This is netarpuffery; the discretion has been

exercised in a number of recent caes.

22.Admittedly, under these rules jurisdiction is assdmmore readily than would be
deemed appropriate by some. In terms of damagepiatation, however, what often
matters is not the extent of publication, but ratlibois reading material at a given
time. As noted by Mr Justice Eadylardasv New York Times'whether there has
been a real and substantial tort... cannot deperdlj$aipon a numbers gamé®.
The Index / Pen report proposes that libel casesldhbe heard in this jurisdiction

only if it can be shown that at least 10% of th&ltowumber of copies of the

not to enter an appearance, the defendant had spaettime and effort attacking the unfairnessrajlish
libel laws. Rather pointedly, he stated that “thiegose of this exercise is fairly obvious, namelygive the
impression that any judgment of the English caudfilittle significance and does nothing to ed&ibthat
the allegations are false. That is why it is soantgnt, as the claimants appreciate, to go thrcugh
allegations as have been made against them ireteop behalf of these defendants in order to
demonstrate their lack of merit. That is why thidgment has gone to such length. It is not a pdecepal
process and the declaration of falsity which | psgpto grant shortly is not an empty gesture”.

One cannot help but conclude that a key reasonBhingnfeld did not enter an appearance in court was
because she had been advised that she was likielygmn the justification issue. Her claim of paye
does not seem compelling in light of the fact #ta¢ subsequently pursued lengthy proceedings adgims
Mahfouz in New York, where lawyers’ fees are novkmn for being markedly lower than in London.

20| onzim plcv Spragug2009] EWHC 2838 (QB)Atlantis World Groups Gruppo Editoriale L'Espresso
SPAJ2008] EWHC 1323 (QB);Jameelv Dow Jones & C¢2005] EWCA Civ 75. We also note that our
courts are bound to apply the decision of the EemopCourt of Justice iBhevillv Presse Allianc§1995]

2 AC 218. This has the consequence that any cibzéme European Union can sue for libel in any
jurisdiction where his or her reputation has beamaged or where a wrong has been committed. This ma
allow claims that some would regard as libel taaribut any change in English law necessarily mast b
consistent with European law.

2 Mardasv New York Times Compaf008] EWHC 3135 (QB), para 15.

14



publication distributed have been circulated férEhey also propose that statements
made on foreign internet sites should be actionablg when they are advertised or
promoted here by the publisher. To our minds, sutds would be entirely arbitrary
and unprincipled. They would result in obvious stjoes, and would envision the

legitimisation of the wanton traducing of individuaputations.

23.At its most basic level, therefore, we are comfagavith the phenomenon of libel
tourism. It reflects a divergence of view as to phierities to be afforded to freedom
of expression on one hand, and competing intersth as those in privacy and
reputation on the other. Americans are free to sbdibee speech absolutism; we
remain content to be more balanced in our estimatiothe relative importance of

competing interests.

24.A more powerful complaint open to overseas defetsdaoncerns not the fact of
embroilment in British legal proceedings, but tlwals of legal costs that they face
when this occurs. We would be particularly concdrabout this issue where threats
to sue are made by powerful overseas interestb@bdsis of legal argument that is
tenuous at best with the aim of precluding critic@mment here or in other
jurisdictions regarding their activities. The lawoslld not support the efforts of
cheats, bullies or tyrants. A resolution of thisus does not, however, require
amendment of rules on jurisdiction. These distissties are discussed elsewhere in

this papef®
Introduction of an improved public interest defence
25.Proponents of libel reform sometimes call for th&aduction of a public interest

defence for journalists. To suggest that thereasrabust public interest defence,
however, is simply wrong. The House of Lords hasvjgled — inReynoldsv Times

22 ndex / PEN report, above n 2, 9 (recommendatjon 4
% See paras 66-77 below.

15



Newspaper$® as bolstered byjameelv Wall Street Journal Europe— a defence of
privilege where the subject matter of the publmatis of public interest and those
involved in the publication have acted responsiblydetermining the accuracy of
their stories. Thus, even where statements mad&eigally incorrect and seriously
defamatory liability can be avoided. To give anrapée, the publication of a story by
a newspaper citing documents that implicate a ritviP in war crimes would be
protected by privilege even if the documents welleefprovided that the newspaper
had taken reasonable care to establish the authgrai the documentsr simply

reported the fact of the discovery in a neutral baldnced wa$’

26.In its discussion of this theme, the Index / PEpNore calls for the ‘strengthening’ of
the existing public interest defenteFirst, it is suggested that the defence should be
based upon a journalist’s belief in the truth andlfg importance of his or her story.
Secondly, it is recommended that when applyingRegnoldsdefence courts should
take into account the capacity of the defendarfoliow all the steps required. We
have serious reservations as to the first of tiseggestions, and a short comment to

make in respect of second.

27.The first Index / PEN suggestion would see the ipublterest defence rest on two
elements: the journalist’s view on the public ietr and his or her belief in the truth
of the story. In the first respect, we do not sestrang rationale for moving away
from the current position. Relying solely on thelgment of the journalist or editor
may leave the test subject to the inclinations amigrests of the particular
publication. That said, while the current law para for the court to determine the

issue, the legal tests are generous on this Pbirnd senior judges have

2412001] 2 AC 127.

25 [2006] UKHL 44.

% The facts are similar to those ®&llowayv Telegraph Groufj2006] EWCA Civ 17. In that case, the
defence failed on the facts because the defentkiled to prove they had acted responsibly.

2" Index / PEN report, above n 2, 9 (recommendatjon 6

% |n Reynoldsthe Court of Appealper Lord Bingham) had defined the ‘public interest’ wig to include
“matters relating to the public life of the commiyreand those who take part in it, including... adtes
such as the conduct of government and political Bfections and public administration, ...[and] more
widely... the governance of public bodies, institatS@and companies”.

16



acknowledged the importance of the professiongesgnce of journalistic and
editorial staff?® As Lord Nicholls put it inReynolds “the court should be slow to
conclude that a publication was not in the pubiiteiest and, therefore, the public had
no right to know... [and] any lingering doubts shoudd resolved in favour of
publication”. We doubt whether the proposed changald result in many different

outcomes in practice.

28.In the second respect, a journalist’'s honest béhahe truth of what he or she is
publishing must be a necessary condition of anylipifiterest defence, but it surely
cannot be a sufficient one. Basing the defence Ignerethe journalist’'s honest belief
as to truth would be a recipe for sloppy journalismwhich there would be no
incentive for initial, seemingly persuasive sourcesl indications to be further
checked. The existing defence requires the jowshtihave validated his or her faith
in the story by engaging in reasonable journaligtiactice. This seems the more
appropriate standard when what is contemplatedesskoneration from liability for
misinforming the public and damaging without jusation another person’s

reputation.

29.As to the second proposal made in the Index / Repert - that the law should take
into account the capacity of the defendant to fwllall the steps required for a
Reynoldsdefence, so as to recognise for example that defés writing about
totalitarian regimes may not be able to corrobotagsr reports safely - the short
answer is that this is already the caseldmeel their Lordships made clear that “the
standard of conduct required of [the media] musapygied in a practical and flexible
manner... [ijt must have regard to practical reait® This may include taking

account of the particular difficulty in certain iegs of getting to the trut.

29 See, for examplelameel v Wall Street Journal Eurof2906] UKHL 44, paras 51 (per Lord Hoffman)
and 108 fper Lord Hope).

30 Jameel v Wall Street Journal Eurof#906] UKHL 44, para 56.

31 S0, for example, il Misnadv Azzaman Ltd2003] EWHC 1783, Mr Justice Gray commented: “the
criteria set out in the speech of Lord Nicholl$eynoldgequire substantial adaptation to take account of
such considerations as the conditions which oliteatar; the difficulties which confront a jourisl
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Introduction of a broader defence of fair comment

30.Proponents of libel reform sometimes suggest timtefence of fair comment should

be expanded. The authors of the Index / PEN repaygest that the defence should
be broadened and relaxed. We suggest that thismesunderstand the existing law.
To rely on the defence of fair comment, the defehdaust establish that the
defamatory statement involves a comment (and rfac, that it is based on true
facts, and that is concerns a matter of publicrésie Upon doing so, he or she is
entitled to rely on the defence assuming the alesesfcmalice. Fair comment,
unsurprisingly, does not protect false imputatiohgact. These can be defended only
as being true or protected by privilege. Fair comims intended, quite properly, to
protect those who express their opinion on eveatgn if those opinions are
irrational, extreme and prejudiced. Newspaper caoista who dip their pens in gall
to excoriate public figures deemed to have comudhiteme moral failure are
protected by the defence. The fact that they espitemmselves intemperately will not
usually preclude the defence. It must be right, ésw, that they should not be free to
concoct facts upon which their comment is then thase

31.1t is suggested that in applying the defence, sdigtiould be looking at the context in

which a piece is published in order to determinetivér it is intended or likely to be
read as a statement of fact, or one of comm@&nBuch a suggestion is puzzling as
this is exactly what the courts do. Judges havdemated in recent cases to be overly
analytical in determining the nature of given steets®® Indeed the test applied —
how would the statement be interpreted by a reddemaader — actively discourages
over-analysis. Moreover, the requirement that therment be ‘fair’ is very easily
met. Fairness in this context does not require dh@asonable man would regard the

comment as fair. Instead, the statement need oalprie that any man however

seeking in that country to investigate or verifstary or check its accuracy; the constraints tochvithose
opposing the regime in Qatar are subject and thg&rkinhibitions upon disclosure of informatiofateng
to the identity and reliability of sources for theblished arts” (para 44).

32 1ndex / PEN report, above n 2, 9-10 (recommendafjo

3 One possible exception in this regard is the readimg in the case dBritish Chiropractic Association
Singh QBD, unreported, 7 May 2009. At the time of wiij an appeal from this decision is pending
before the Court of Appeal.
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prejudiced and obstinate could honestly make. Tiominds, the existing defence

adequately reflects the interest in freedom of spee

Exempting internet hosts and service providers,iatgdactive chat

32.The suggestion that the law of defamation has esganded in an appropriate way to
the arrival of the internet is simply wrof§The courts, Parliament and Government
have responded in ways that hold an appropriatanbal between encouraging
freedom of expression and maintaining an appraprigspect for reputation.
Specifically, the Index / PEN report appears togasg — on both following points the
report is unclear — either that (i) internet hadteuld be liable for defamatory content
only in the same way as might offline distributared that (ii) defamatory interactive
chat should be treated as slander and not libehairboth (a) internet hosts and (b)

interactive chat should be entirely free from ligpifor defamation.

33.1f the intention of the authors was to proposefthiener rules, we agree, and so does
the current law. First, section 1 of the Defamatidet 1996 and the Electronic
Commerce (EC Directive) Regulations give wide imityfrom liability to internet
service providers who merely act as conduits obrimftion provided by others.
Where such providers act as hosts of third partyernis (and therefore have real
control over the content), they are immune frorniligy if they have no knowledge of
the defamatory material. Should they be informedhef defamatory content, they
remain immune from suit if they act expeditioustyremove the materiabecondly,
operators of internet search engines, such as oAtihvista or AskJeeves, are not
treated as ‘publishers’. Therefore, they cannohd&le liable where in response to an
internet search the search engine provides a dngbpeformation that is defamatory
of a claimantThirdly, although the issue has not been determiimadly, a court has
already indicated that online interactive chat $thdoe treated as a slander and

therefore only actionable on proof of special dagag

34 Index / PEN report, above n 2, 10 (recommendajon
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34.1f the intention of the authors was to suggestl#tger two propositions (that both
internet hosts and interactive chat should be dgtifree from liability for
defamation), then we demur. We can see no reasqmrimtiple to differentiate
between defamatory statements by reference to [dtfonqn across which they are
communicated. We recognise, of course, that incgme of the legal position
problems of extra-territoriality may in practicei$trate any attempt to pursue a legal

claim.

Criticism of the Libel Regime: Migudgments

35.In our view, a number of criticisms made of the Esiglibel regime are based upon
misjudgments. These include points regarding ta#agation of the burden of proof

as to truth/falsity, and the proposal to cap lieinages.

Reallocating the burden of proof — removing thespreption of falsity

36.In much of the critique of libel law, the issuethé burden of proof is pressed to the
fore. It is asserted that it is inappropriate toe falsity of the impugned statement to
be presumed, and for the defendant to be requir@astify the statement if he or she
is to avoid liability® This is said to be an inversion of the normal rtilat an
individual will be innocent until proven guilty. Vén this appealing rhetoric is
analysed, however, it swiftly collapses into a dgie@sof perspective. A presumption
of truth can equally be cast as an assumption ttieafperson concerning whom a
statement is made is guilty as charged in the Iyainedia, and that they deserve the
lowered reputation. We query whether freedom ofresgion really demands that the
media defendant be entitled to a presumption thggraon deserves a bad reputation

unless the contrary is established.

% See, for example, Index / PEN report, above n(@e@mmendation 1); Leader (2009) A wretched law
that threatens our free speethe Sunday Time20 December.
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37.In our view, the presumption that an impugned statd is false is the preferable
starting point. Placing the burden of proving tmetht of an imputation on the
defendant forces a publisher, when considering lgredr not to publish, to focus
particular attention on whether the statement canjustified. If a potentially
damaging statement cannot be justified, then itobms difficult to identify the
compelling public interest in permitting it to beade. If a potentially damaging
statement can be justified in part only or if prolafacts warrant only a call for
further investigation, then any statement made Ishwot jump to wider conclusions.
Without such a legal responsibility, speech woultdme cheap and the proper
restraints placed on the media, or indeed any pergloen making serious allegations
would be undesirably loosened. Proponents of doezdlon of the burden of proof
assert that the claimant will always be better gdato demonstrate falsity than the
defendant the converse. This is palpably not trager it will depend entirely on the

nature of the imputation made.

38.In addition, the defence of truth should not besidered in isolation. A defendant
who cannot prove the truth of what has been pukdish nevertheless entitled to rely
on the defence dReynoldsprivilege, provided that the statement made corscarn
matter of public interest and that he or she has thee standards of responsible
journalism. Similarly, considerable leeway is alemito the media where opinions on
matters of public interest are published. All tisatequired is that the comment is one

that a reasonable person could honestly hold.

39.Moreover, it is instructive that not only Englisaw that continues to regard the
presumption of falsity as necessary feature ofléve of defamation. Canada and
South Africa, for example, both continue to plalse burden of proof of truth on the
defendant. Australia, which has recently conduet@dajor review and modernisation
of its law of defamation, has also retained thespngption of falsity. The European
Court of Human Rights has stated on several oceasiat to place on a defendant in
libel proceedings the onus of proving to the catdndard the truth of defamatory

statements is not in principle incompatible withtiéle 10 ECHR. Even in the United
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States, the jurisdiction that has gone further thap other country in the world in
privileging freedom of expression over the prot@ctof reputation, the majority of
states still retain the presumption of falsity wearprivate claimant sues on a matter

of private concern.

Remedies: capping libel damages

40.Damages in the English law of defamation are gdilyeswarded only to compensate
the victim for the injury suffered as a consequeat¢he untrue statement. Unlike
torts where a wrong causes loss of earnings or gedhgroperty, however, the
guantification of damages in libel and slander sasdy no means straightforward. It
is not obvious how one should evaluate the damageeputation caused by a
seriously untrue and defamatory statement, or titeand distress caused, or the sum

necessary to vindicate a claimant’s reputation.

41.0n these difficult questions, different views maggitimately be held and it is
reasonable here to talk only in terms of generahmpaters. At the upper limit, we
would agree with the Index / PEN report that anrawd damages ought not to be a
road to untaxed riches. As noted above, the Courppeal has in recent years
sought to dampen the escalation of awards madeutysjso that the effective
maximum is now around £200k. In fact, an analysitie awards made between June
1997 and January 2009 indicates that the mean awmasdust short of £48k, while
the median award was £28kThe mean award since January 2004 was under £38k,

and the median award just over £50k.

42.At the same time, awards should be adequate t@ $lkeevneed for compensation for
harms caused. Various proponents of libel reforrel@oposed that a cap be placed
on the quantum of damages available in libel asti¢ior instance, Denis MacShane

% There were 74 decided cases during this periochioh, following any appeals, claimants were
successful. Awards made to more than one clainmaatgiven case were treated separately for theopagp
of the analysis, with the result that the citedifigs are based upon a sample of 91 individual awvard

3" This smaller sample comprised 44 decided case§2imtividual awards.
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MP has suggested a limit of £18kThe Index / PEN report also suggests a cap of
£10k, but with room for additional sums where spkedamage can be proven and

provision for an apology remedy.

43.To our minds, this level of damages cap is senptlalved. First, there is precious
little evidence that any claimants regard theiicaxst as being “more about making
money than saving a reputatioil”in most cases, as any responsible lawyer will
inform his or her client, a claimant who wins a tested trial would be fortunate to be
in surplus after a detailed assessment of cossn Buccessful claimants are usually
left with some measure of cost burden. Moreovematge awards have decreased
substantially over the last decade, and have beggen at the level of general
damages in personal injury cadéghe courts have emphasised repeatedly the need
to avoid excessive awards, and it is only in thesns@rious of cases that six figure

awards are made.

44.We are not averse to a cap on damages in prindigigher are we committed to the
existing effective cap of circa £200k. We note, kwer, that the only other major
common law jurisdiction that limits non-economicniEges - Australia - has set its
cap at $250k (approximately £120k). We also notet tralongside his
recommendations on limiting costs in civil actiohsrd Justice Jackson has recently
recommended that the standard quantum of damagéscteased by 10%. We
doubt the wisdom of any suggestion that £10k coalsonably serve as adequate
compensation for two social workers wrongly accusédahild abuse, driven from
their homes, and subjected to a hostile campasgimtafor several years in the local

and national pres¥, or for the parents of the abducted child Madeldif@Cann,

%8 485 HCDeb cols 74WH, 17 December 2008.

% Index / PEN report, above n 2, 8 (recommendatjon 2

0 The average award has decreased from around ##ddeén June 1997 and December 2003, to under
£38k between January 2004 and January 2009.

1 Jackson (2010Review of Civil Litigation Costd.ondon: MoJ, available at: [WWW]
http://www.judiciary.gov.uk/about_judiciary/costwiew/reports.htn{accessed January 2010).

2 0n these facts, the awardliilie and Reed v Newcastle City Cour{€i002] EWHC 1600 was £200,000
each.
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repeatedly accused by sections of the national anedcomplicity in that abduction

and possibly in murder.

45.Restricting the compensation available in libeliaat to too low a level may also
have pathological consequences. We would be coededtrat a cap of £10k would
leave the repercussions of even the most seridued &lmost negligible for an
international media company. If, in the absence both effective alternative
regulatory mechanisms and adequate alternative diameptions, one of the
functions of the law of libel is to discourage spensible journalism, damages need
to be set at a level that encourages the takinduef care. The envisaged cap is
woefully inadequate to perform this function andynagell lead to the excesses of the

early 1990s that characterised some sections dritish press.

46.By way of footnote, we note that the authors of ltindex / PEN report also suggest
that the primary remedy in libel actions shouldtbe correction and/or apolody.
Insofar as the purpose of libel remedies is toroffiedication, this is an appealing and
possibly a sustainable point. We note, howevet, ¢barections or apologies made
would necessarily have to be allowed equivalenbsye as the original defamation
and that satisfactory performance of this remedyld/gequire to be overseen by
some regulatory mechanism. Moreover, the purpofdibel remedies as currently

understood extend beyond vindication alone.
Points of Substance for Further Consideration

47.0f the various criticisms of existing libel law apdoposals for reform, we consider
that only a limited number involve points of sulb&t In our view, however, these
points are deserving at least of further considanaih an appropriate policy forum.
We are encouraged that the Government has estdblish working group to
contemplate libel reform, and urge that the follogviissues form part of their
considerations. That said, we do not ourselvesssaciy advocate change in any of

*3Index / PEN report, above n 2, 8 (recommendatjon 2
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these respects: the introduction of a single pabba rule for online publication; the
introduction of a specialised libel tribunal or ethcost-saving process change; the
denial of standing to corporate entities; relievihg costs burden, and introducing

legislation to permit defendants to counter-suesafeuibel claimants.

Single publication rule for online publication

48.Under English libel law, ‘publication’ occurs onabaoccasion that a statement is
accessed as opposed to the occasion on whichk iinisay terms — published. This is
the Duke of Brunswick multiple publication rule. In the context of theaintaining of
online digital archives by traditional media comiesn this rule results in a
heightened legal risk that is arguably undesirgblen the social benefit delivered by
such archives. In the wake of theutchanskylitigation and the subsequent action
brought by Times Newspapers before the Strasbawurg,€ there have been calls for
the introduction of a single publication rule fanline publication. The Government

conducted a consultation on this theme in late 2009

49.In a response to the Government consultation, wecladed that the case for
abolition of the multiple publication rule was noade out. We do not agree that the
current rule “defies common sense”. Instead, weclcmled that an almost equally
simple and efficacious alternative solution was ilabée and suggested the
introduction of a new defence of ‘non-culpable fgpmation’ alongside retention of
the multiple publication rule. Subject to certaonditions, this defence would extend
not only to online archive publishers but also po#dly to other authors whose work

is replicated by others across the inteffiet.

50.We considered that a single publication rule (ew&h an extended limitation period)

would not always allow for an appropriate balancébé struck between Article 10

4 Respectivelyl.outchansky Times Newspapers L[g001] EWCA Civ 1805, andimes Newspapers Ltd
(Nos 1 and 2) v. United Kingdofnos. 3002/03 and 23676/03).

“> The response can be read in full here: [WWh#i://Isemediapal.blogspot.com/2009/12/single-
publication-rule-or-defence-of.htnfhccessed January 2010).
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rights to communicative freedom and competing Hdiot privacy and reputation. A
single publication rule would automatically absobath the author and the host of an
impugned archive statement of any responsibilityife making after the requisite
limitation period following first publication. We idl not consider that this is
appropriate. Not every author of a defamatory state — or every archivist of online
content - is deserving of exoneration from lialilitn the online environment, the
availability of past statements can continue to Heerendously damaginj. At
whatever remove it is made from the first uploadighe impugned statement, each

reading has the potential to harm the reputatich@person defamed.

51.Like the authors of the Index / PEN report, we waied the Government’s
consultation initiative and await the outcome o€ thxercise with interest. We

recommend that the Government working party on liérm attend to this issue.

Introduction of a specialised libel tribunal or etltost-saving process change

52.Proponents of libel reform sometimes suggest tbatesalternative forum for the
resolution of libel disputes should be introduc&d.the extent that it may result in
lowered process costs, greater access to justiceldionants, and a retained balance
between interests in freedom of expression andtaspuo / privacy in terms of
outcomes and remedies, this is an interesting tldaamay well be worthy of more

full examination.

53.To the extent that the purpose of such a move wbeltb lower costs, we note that
the introduction of a media self- or co-regulat@ystem that was able to secure
fairness between parties and adequate remediesbmayually effective for most
cases. We note that the existing regulatory regonbroadcast advertising comprises
an effective arrangement of the latter type betw&oom and the Advertising

“% For instance, we are aware of a case in whichiessef false and malicious allegations were mata o
dedicated offshore website by a disaffected forassociate regarding the various members of a family
These allegations included false imputations ofipaékilia. The ramifications for one family membér o
the repeated accessing of this content over amgeld period by means of search engine was that he
became effectively unemployable.
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Standards Authority. We recognise the shortcomivag &ny such regime would not

be open to non-media libel defendants.

54.Similarly, the rationalisation of the existing llqggrocess may prove as fruitful as the
introduction of a specialised tribunal. Such ragisation might involve procedural
and/or substantive legal change aimed at reduastscWe note for example — and
admittedly on the basis of anecdotal evidence tithenost cases theéetermination
of the meaningf putatively defamatory statements is an exertis¢ consumes a
very large proportion of lawyers’ preparatory amdirt time. In terms of procedure,
for example, if meaning was determined by the judglky then time-consuming and
wasteful duplication of argument before the juryldobe avoided. We note the point
mooted by Lord Justice Jackson on the possibledutmoval of the jury from libel

trials altogethef!

55.Revision of the substantive law may have similéatfon the time and cost spent on
determination of meaning. For example, it mightseewbly be determined that the
purpose of damages would henceforth be to compemsdy for (a) the claimant’s
upset and harm to self-esteem caused by the pencepat others would consider
them less highly as a result of the defamation, @)dany proven special damage.
Were this the case, the question of meaning woalbime straightforward: on one
hand, it would be simply the meaning inferred by thaimant, while on the other it
would be theactual meaning inferred by those whose responses oceakitre
effective financial loss. The question for the ¢onould shift to being only that of
whether the meaning inferred by the claimant waseasonable one or rather a
strained product of an overly sensitive mffidthe upshot would be a foreshortened,

and hence a less costly libel process.

" Jackson, above n 41, ch. 32.
“8 We note also that such an approach would amouthetending of the presumption of damage as
recommended by the Index / PEN report.

27



56.We do not wish ourselves to sponsor any of thegfmirgy suggestions, but do
recommend that the Government working party onl lieform attend to these

possibilities.

57.In this regard, by way of aside for the sake ofuagcy, we also highlight that the
claim made in the Index / PEN report that therecameently few viable alternatives
to a full trial is misleading® At present, a number of such alternatives to larial do
exist. We identify these below. Moreover, it shodldo be emphasised that the
number of cases that do reach a full trial is tiBgch year, slightly in excess of 200
cases are initiated before the High Cd&lrtOthers will of course have been
threatened, but will have come to nothing or beettlexl without the need to
commence a claim. Of those that are initiated, iligt majority will be settled or
disposed of by means other than full trial. Accogdto Mr Justice Eady, there have
been only four full trials in each of the last twears>" It seems fanciful given these

facts to suggest that alternatives to full trialrohd exist.

58.Beyond setling a claim informally, there are thiey routes to early resolution of
libel actions. First, the court is required to hat the overriding objective of the Civil
Procedure Rules by active case management aneh¢hisies encouraging the parties
to use an Alternative Dispute Resolution procedweh as mediation or arbitration if
that is appropriate. Moreover parties are given dpportunity when filling in the
allocation questionnaire to request a stay of tleeqedings for one month to try to
settle the claim by ADR or other means. A failusetdke the use of ADR seriously,
particularly if the court has suggested this, kelly to have serious cost consequences

for a party that has refused to take part.

59.Secondly, either party may apply to have the casmidsed under the summary
disposal procedure established by the Defamation1866. The Act requires that

“9Index / PEN report, above n 2, 9 (recommendatjon 5

*0 According to a study conducted by Reynolds Pd@temmberlain he precise figures for 2008 were 213,
and for 2009, 259.

®1 (2009) Libel judge raises 10 issues for refornmiersonsiderMedia Lawyey 3 December.
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every defamation action must come before a judgmatarly stage so that it can be
decided whether the case is suitable for summaodal even where the parties have
not asked for such an assessment. Where the sundispnsal procedure is used, the

maximum sum recoverable by way of damages is £00,00

60.Thirdly, a defendant who realises that he has defathe claimant and wishes to
dispose of the claim as quickly as possible cantliséoffer of amends’ procedure
contained in sections 2-4 of the Defamation Act6l99nder this procedure, the
defendant must make a suitable offer of amendsuadértake to pay the claimant’s
costs and a sum by way of damages. A failure temtca suitable offer gives the
defendant a defence in any subsequent proceedigse the parties cannot agree an
appropriate sum by way of damages, this will beedixby the court applying the
ordinary principles of assessment save that a digcsually around 40-50%) will

be applied to reflect the fact that the defendaotagised in a timely fashion.
Denying corporations the right to sue

61.The question as to whether corporate entities shbalallowed standing to sue for
libel is an interesting issue, and one which istaely worthy of further
consideration. The authors of the Index / PEN repoaggest that corporations should
be free to sue for malicious falsehood otflyn contrast to defamation, this tort
requires the claimant to prove malice, falsehoadl special damage, although there is
no need to show that the statement was defamatosypport of this proposition they
draw an analogy between such entities and publdieso(which are not currently
allowed standing to sue), and cite the examplewdtralia that has recently restricted
standing to private groupings that employ no mbeant10 people. We would add that
larger corporations may often have other meanslablai — for example, through
advertising or by utilising sophisticated publidateons machinery to access the

public sphere through the media and other routesceunteract inaccurate claims.

*2Index / PEN report, above n 2, 10 (recommendaki®n
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62.Nevertheless, we also note that Australia is tHg orajor jurisdiction that has seen
fit to prevent claims by trading companies. Thedpaan Court of Human Rights has
held that allowing a large multinational company sioe in defamation does not
constitute a breach of Article 26 Even the United States continues to allow claims
to be brought by corporate entities, and in marsgsa corporation would be treated
as a private figure free from tidew York Times v Sullivarequirement to prove

actual malice against a media defendant.

63.Moreover, there is arguably very good reason tdicoa to allow corporations to sue.
The good name of a company, perhaps even mordtiaaof an individual, is a thing
of value. A damaging libel may make a company &ssctive for investors to invest
in, employees to work for, and customers to de#h.wAs investor and philanthropist
Warren Buffett famously noted, “it takes 20 yeaosbuild a reputation and five
minutes to ruin it”. There is nothing repugnant the notion that this value is
something that the law should protect.

64.1t may be that a middle route would be to requiogporations to prove special
damage — that is, that they have suffered actublkely financial loss — as a result of
the defamatory commerit.We note, however, that this may pose a ‘catch-A2’.
damaging publication about a company will be lggely to result in provable
financial loss in cases where the issue of proogsdis prompt and their pursuit
diligent. The company would therefore have an itigento allow the damage to
accrue before acting, or by proceeding quickly woektinguish the basis of their
claim. Again, we recommend that the Government wgrkparty on libel reform
attend to this issue.

%3 Steel and Morrisy United Kingdon(2005) 41 EHRR 403.

% Precisely this issue provided the second strarmdgfment inJameel v Wall Street Journal Europe
[2006] UKHL 44. There, their Lordships narrowlyeejed the argument that proof of special damage
should be required of corporations.
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Relieving the costs burden

65.Perhaps the single most significant complaint reigar the current libel regime in
England and Wales is the cost of embroilment irceedings. Costs of proceedings
here are said to be four times as high as the madt expensive European state
(Ireland), and 140 times the average cost in dfheopean jurisdictiond. Estimates
vary, but it is not uncommon for it to be suggedtest contested actions will likely
result in costs bills that run into the millions pbunds. As a matter of logic, the
upshot is likely to be that there will be financiatentives to settle cases irrespective
of the merits of the claim. For even well-heelededdants, the potential cost of

defending a libel action may sometimes be prohbiti

66.The main factors that are said to contribute to ¢bet of proceedings are the
protracted nature of libel proceedings, and thd ligse costs charged by specialist
libel lawyers. In addition, where utilised, condital fee agreements (CFAS) permit
the charging of an uplift on costs (the ‘success)fef up to 100% (although in
practice this uplift would rarely exceed a figurehalf that). Moreover, ‘after-the-
event’ (ATE) insurance premiums that protect thersiof CFAs against the risk of

incurring the costs burden associated with loshrggdase can also be charged to the
losing party.

67.The explanation as to why libel actions are solgastcontested. We note that only a
tiny proportion of cases commenced ever go to thakeby incurring the highest
levels of costs. The vast majority settle in thdyestages, with only very moderate
costs being incurred. The attitude manifested lgy defendant when faced with a
claim is often the most important determinant & éventual cost of the proceedings.
In the scenario where the defendant accepts thasebleen a mistake, an early

apology and offer of appropriate compensation wdlally result in costs that are

* PCMLP (2008)Comparative Study of Costs of Defamation Proceedimjoss EuropeAvailable at:
[WWW] http://pcmlp.socleg.ox.ac.uk/ (accessed Jap@@10). It should be noted that in many European
jurisdictions the burden of prosecuting libel astidalls upon the state and not private litiganith the
unsurprising upshot that private costs are nedgssanificantly lower than in England and Wales.
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moderate and proportionate. Should cases be foughether unreasonably or
because the defendant wishes to stand behind thiegtion, then costs can mount
substantially. Importantly, the UK costs regimesesi significant disincentives against
claimants pursuing unreasonable damages claims.raVaereasonable offer of
compensation (a Part 36 offer) made to a claimantefused and the court later
determines that continuation of the case was uonsdte, there will be a heavy
penalty by way of an award of costs. Overall, gosition does mean that it will often
be the hard cases — those in which both partiesveefully in the persuasiveness of

their legal cases - that result in the highestscost

68.The proponents of libel reform often call for thests issue to be addressed. For
example, in the Index / PEN report it is suggedtet success fees should not be
chargeable, base costs should be capped, and A€&miyms should not be
recoverabl@® We fully understand and share the desire to redueecosts of libel
actions. We would be concerned, however, that eflems of this nature would so
disincentivise claimant lawyers as to result inwhtndrawal of offers to act on CFAs
with attendant repercussions for access to justicenost claimants. We would be
concerned that the Government’'s recent proposaliniit ‘success fees’ to a
maximum 10% uplift on costs may have this efféany reform must be designed to
accommodate the need to facilitate all prospectia#mants in gaining access to
justice, and hence to incentivise lawyers to takeheir cases. We are loathe to see
libel become once again exclusively a rich man& la

69.The Government has recently initiated a mandatasivie month costs budgeting
pilot for defamation case&,and moreover the Jackson report on civil litigattmsts
— with its sophisticated array of proposals desigtteremedy the costs burden - has
just been published. We do not intend in this paper to comment in deini that

report, but note that his reflection of the issaseems markedly more balanced than

% Index / PEN report, above n 2, 10 (recommendajon

" Ministry of Justice (2010Fontrolling costs in defamation proceedin@P1/2010. London: MoJ.
%8 Ministry of Justice (2009Fontrolling costs in defamation proceedings: resgmio consultation
CP4/09. London: MoJ.

%9 Jackson, above n 41, ch. 32.
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those that are sometimes aired in newspaper artahel elsewhere. We hope and
expect that these reviews will culminate in refortimest will serve to reduce the costs
of libel proceedings while promoting access to ipgstfor all parties. We do not

expect, however, that this can be achieved in suglay as to affect by orders of
magnitude the costs of the process in the absensente more fundamental reform
of the law and procedures by which reputations lmkanced against freedom of

expression.

Legislation to permit defendants to countersue igbuiel claimants

70.A primary complaint raised by the proponents o€libeform is that the law can be
used to coerce journalists and others to preshem tagainst bringing to public
attention important information regarding the atis of the powerful. This is
precisely the claim made by Index on CensorshipEmglish PEN regarding recent
actions involving, for example, human rights NG@smbers of the scientific and
medical communities and others. Without intending prejudice to live cases, we
acknowledge that such behaviour does from timéme bccur although we consider

it by no means typical of libel claimants generally

71.As evident from the above discussion, in our viees substantive law of libel can no
longer be said to facilitate such improper desighie. recognise, however, that for
some defendants the sheer cost of embroilmentb&l [proceedings can have that
effect. Rather than tinker with the law of libel avoid this possibility (or perhaps,
guite aside from any libel reform deemed necessamg)would prefer that thought be

given to tackling such abuse of the legal procassty.
72.The abusive use of the legal process to deter i@pbpublic interest comment has

long been recognised in other jurisdictions. Indeedtudying the phenomenon two

American professors have adopted the inelegantntbotmative terminology of the
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SLAPP, or ‘strategic lawsuit against public papation’®® US judges have been
watchful for instances of such abuse, recognishmg it can be a most effective
weapon. As one American judge has explained, “stioat gun to the head, a greater

61

threat to [freedom of expression] can scarcely rhagined”” A similar deterrent

jurisprudence has developed under the CanadianeCiudrRights.

73.British judges also arguably enjoy the right toesssthe motivations underlying
actions taken by litigants and to strike out SLAPPRis power is to be found in
paragraph 2(b) of Rule 3.4 of the Civil ProcedurdeR, which envisages the striking
out of a statement of case where it amounts toatarse of the court’s proces¥’A
Practice Direction explains that this criteriors&isfied where a statement of claim is
“vexatious, scurrilous or obviously ill-founded”,ub there is no more precise
definition. Lord Bingham has suggested that an emcurs where a plaintiff has
been “using that process for a purpose, or in a siggificantly different from its
ordinary and proper us&®The action becomes “merely a stalking horse toceothe
defendant in some way entirely outside the ambtheflegal claim upon which the
court is asked to adjudicat& Thus, even a claim with an apparent foundatiothén
law of tort may be struck out should a judge deanhsction appropriate. The power
has been exercised where a claimant has brougheguiongs with no intention of
bringing them to a conclusidi.It might also be utilised in the face of SLAPPs.

74.Providing defendants with the means to ‘win theeGasowever, is not the crux of the
issue. The unusual feature of SLAPPs is that thiégris most often felt prior to the
substantive question reaching court. Many potedg&ndants will seek to escape the

courtroom, and will do so by capitulating to theetht. They will self-censor their

€0 canan and Pring (1988) Studying Strategic LawsAiiainst Public Participation: Mixing Quantitative
and Qualitative Approachelsaw and Society Revie®2(2), 385-395; (1988) Strategic Lawsuits Against
Public ParticipationSocial Problems35(5), 506-519; (1996 LAPPs: Getting Sued For Speaking Out
Philadelphia: Temple Univ. Press. Academic covedgbe phenomenon in the UK is spartan, although
see Donson (200@egal Intimidation London: Free Association Books.

®1 perJudge J. Nicholas Colabel@prdonv Marrone(1992) 590 N.Y.S.2d 649, 656 (Sup. Ct.).

%251 1998/3132, as amended.

83 Attorney GeneraV Barker, The Times7 March 2000, para 19.

8 per Mr Justice Isaacd/arawav Howard Smith Co(1911) 13 CLR 35, 91.

% Grovit v Doctor[1997] 1 WLR 640.
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future contribution to the public sphere. Many rilants will forego the action as
hearing dates approach. The courts have recogthis¢dhe fact of being sued at all
can be a serious interference with the freedomxpfession. What becomes vital is
the existence of some disincentive to the intimadategal suit being brought in the
first place.

75.0ne practical ramification of any signal by the dothat it will be watchful for
deleterious actions would be to cow prospective BRAlaintiffs from that course of
action. A more proactive option, however, would foe defendants to be allowed
some means to counter-sue the claimant both tovee@msts expended and to obtain
damages on account of the breach of expressiorisrigfhe prospect that the
defendant might ‘SLAPP-back’ would immediately seerospective plaintiff pause

to reconsider the advisability of bringing an intilatory action.

76.1t may be possible for the courts to develop thiestof ‘malicious civil proceedings’,
and ‘abuse of process’ so as to provide defendaitbs a cause of action in these
circumstances, but legislative intervention woukd freferable. By deciding not to
transpose Article 13 ECHR into domestic law, Parkat has resiled from providing
a general cause of action available in the caskbredch of Convention rights. In
contrast, a large number of US States have intediaati-SLAPP legislation. Indeed,
the more aggressive forms of the libel tourismdkgion mooted currently in the US
— those that would allow recovery of costs and t&udamage claims — stand as
exemplars in this specific context. Clearly, suelidlation would raise Article 6
ECHR access to justice issues, which would nedaetbalanced against the Article
10 considerations. It may be, however, that leiatato provide for such counter-
suits may be considered desirable and necessahg ilbel context. Certainly, it has

recently been lamented that such deterrent meaatge®ot available to the victims of
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‘spurious’ libel actions brought in the British ¢ta®® Again, we recommend that the

Government working party on libel reform attendHis option.

% Sullivan (2010)Libel Tourism: Silencing the Press Through Tranmwe! Legal Threat§Center for
International Media Assistance), 18. Available[#fWW] http://cima.ned.org/wp-
content/uploads/2010/01/CIMA-Libel_Tourism-Repodf. paccessed January 2010).
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