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fiLm \N ClERWS OFFleE
u.s.f).C. I1CMl

IN THE UNiTED STATES DISTRICT COURT SEP ~~ 7 Z002
FOR THE NORTHERN DISTRICT OF GEORGIA" lerk

ROME DIV1SION I..Ul"H~'lHOMAS, C
Oy: II. Deputy Clerk

JN r~ E: TH.J-STATE ; lJ
CREMATORY LITIGATION MDT... DOCKET NO. 1467

CAROL A. BECHTEL,
PAOLA YOCKBL. NAOMI WEBB. and
THOI'vIAS G. CONYERS.
on bcllalfofthcmsclves and others similarly:
siluatcd,

PlainH[ts,

v,

.TR(~STATE CltEMATORY, INC.,
T, RAY BRENT MARSH,
CLARA C. MAHSH,
RlIAf\.HJS L. MARSH,
'l'OMM Y RAY "MARSH
BOB 110S'J'ER d/b/a FOSTER &
SON FUNERAL HOME
BURT FUNERAL HOMES, INC"

. CAGLE FUNErV\L HOME, INC.
CUMBERLAND II'UNERAL SERVICES,
INCORPORATED.
ClJMHElU.AND FUNBRAL HOME,
CUMBERLAND FUNERAL HOME ~

TRt\CY Crry
COVENANT FUNERALBERVrCE,
BRWIN PETrJT I:UNHRAL HOME,lNC., :
EWTON FUNERAL HOME, INC.,
FAMJLY MORTUARY, INC.
FOSTER & LAY Fl1NHRAL HOME,
VRANKL1N~STRICKLANDFUNERAL
)(OM E, INC.,
GCLMOl{E FUNERAL nOME, LLCI

1,19019.1

Civil Action No.
4:02-CV·041-HLM
JURY DEMAND
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I TAR I)W IC;K & SONS CUNE1tA1.,
HOM E, INC .,
I IC)L1 :i I; OF OVF,~ EtS '1 'RCFT
MORTUARY, INC .,
J . AVERY BRYAN FUNERAL
HOME, INC.,
1t'sSSi JONES FUNERAL FION,[f7,, ANC; .,
JULIAN IT11P 1 .E5 MEMORIAL CI APL[,
INC., dlU/a JULIAN PEMPLES
FUNERAL MOM C-:
l:1:li13YnC,JNE-RA .(;, I-lC)MM, INC .,
Kl ::lt)3Y FUNERAL HOME, LLC.,
I' .nYNE? FUNERAL 11OM13 . INC.,
LOVE I' UNPIRAi., HOME, INC.,
PATFON'S FUNERAL HOME,
E'Cl?PI;TS FUNERAL HOME , INC,
d/b/a PLH.1'I,ES FUNERAL HOME,
1'iNK,A1ZD & MEE, FUNERAL SERVICE'

PRIME. SUCCESSION, INC.,
PRIME StJCCIs`SSIC}N HOLDINGS, INC .
PRIMP SUCCESSIONSCJCCESSION Ql.-TENNESSEE,
I NC.,
BUCkNER-Ri.JSII ENTERPRISES, INC .,
PUTNAM FUNERAL HOME, INC . ('rim), :
]Z .t7. MC)OItI; IiC1NEttAL TIOMi,, INC.,
R. DUDLEY Y BARTON & SON
FI7N1]tAl :l-l.{)NIL, INC .,
RYAN FUNERAL, 1iUMls, INC .,

SCI ALABAMA FUNF.'RAL SERVICES
INC., iIdlbla KERBY FUNERAL HOME,
SCI OF'ORGIA FUNERAL SERVICES
1N(:., ctV1 J .D . HILL FUNERAL HOME,
SCI 61."'ORGIA FUNERAL SERVICES
INC., d/l.,/a JI:NNINGS FUN[`RAL HOME, :
SCI GEOItCifA FUNERAL SERVICES
INC., dlb1a JENNINGS HERITAGE
CHAPEL FUNERAL HOME
SCI GL`-0RGTA FUNERAL SERVICES
INC., cUbla PARNICK J);NNINGS

Case 4:07-cv-00143-HLM     Document 1-2      Filed 07/19/2007     Page 2 of 55
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HARDWICK & SONS FUNERAL
HOME, ]NC.,
IlOUSnOF OVERSTRE'ET
MORTUARY, INC.,
J. AVERY ORYAN FlJNBRAL
I):OME, INC.,
JESSE JONES FUNERAL HOME, INC"
JULrAN PEEl'l.ES MEMORIAL CIIAPEL :
lNC., d/b/a JULIAN PEEPLES
FUNERAL HOME
KERBY FlJNERAL I-lOME, INC.,
KERB Y FUNERAL HOME, LtC.,
LAYNE FUNERAL nOME. INC.,
LOVE FUNERAL HOME, INC.)
PATTON'S FUNERAL HOMH,
PEEPLES FUNERA L HOME, INC,
d/b/a PEEPLES FUNERAL HOME,
PINKARD & MEE FUNERAL SERVICE
lNC., >

PRJME SUCCESSION, INC.,
PRIME SUCCESSION HOLDINGS~ INC.
PR,IMl ~ SUCCESSION OF TENNESSEE,
INC.,
BUCKNER~RUSII ENTERPRISES, INC..
PUTNAM FUNERAL HOME, JNC. ('niH),:
R.D. MOORH FUNERAL HOME, INC.,
R. bUULE Y BARTON & SON

. FlJNERAL HOME, INC.,
RYAN FUNERAL HOME, INC.,
SCI .1\ LABAMA FUNERAL SERVICES
)NC., ii'dlbla KERBY FUNERAL HOME,
SCl GEORGIA FUNERAL SERVICES
INC., dl1)/a J.D. lULL FUNERAL HOME,
ser GEORGIAPUNERAL SERVICES
INC.) d/b/a JENNINGS l~UNERAL IfOME, ~

SCI GEORGIA FUNERAL SERVICES
INC., d/b/a JENNINGS HERITAGE
CHAPEL FUNERAL HOME
SCI GEORGIA FUNERAL SERVICES
JNC., d/b/a PARNICK JENNINGS

WlOI '.1.1
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PUNERA[. 110Mr,
SCI OEORGIA FUNERAL SERVICES
INC ., fldlbla MW1N 1'[.T#'IT
l' UNEIlZAL I IUMP
SCI (MORGIA FUNERAL SERVICES
INC., f/cl/bla J . AVERY BRYAN OF
C'1 i fc:,'KAN AUGA,
SCI (1I-;f)RfaIA FUNFMA.[.. SERVICE, S
INC., ffctlblaKENEN1isRT3R0'I'I)r.RS
P'UNf?RAf, HOME,
SCI GEORGIA FUNERAL SP.RVICE.S
INC., f/d/b/a WALLIS Sl'r,- WART
VUNERAL HOME,
SCI ll ;NNFSSEBFUNERAL SERVICES
INC. dAi/a CHATTANOOGA FUNERAL

SCI't'1'sNNf?.SSI TIE FUNERAL SERVICES
INC. d/b/a CHATTANOOGA FUNERAL

S(.'1 TrNN[sSSEI3 f 1UN.I?RA1'A SERVICES
INC. Ma/aCIiA.TTA1VnOGA. I 7 LTN EIRAI.
HOME -VALLEY Vi F,W CHAPEL,
SC's '1' E~'NN] SS EE FUNERAL S13RVICES
INC. iUbla CIIA'rrANOOGA FUNERAL

S(-',t TENNESSEE FUNERAL SERVICTS
INC., cl/b/a FIKE FUNERAL HOME,
SCITI.-MESSEE FUNERAL SERVICE'S
INC.) f'/d/1Va HOOPER FUNERAL
1 lt7M i S, 11vC .,
WAI,LIS s'rEWART FUNERAL HOME
SEQ0ATCH11.7 VALLEY MEMORIAL
FUN1s[Z/1L IxUME & GARDENS, INC.,
TAYLOR FUNERAL110ME OF
cHAT tANOoGA, INC.,
THOMAS AND SON FUNERAL
C44MT3, INC.,
TURNI-It FUNERAL HOME, INC .,
WALLIS-WILBANKS FUNERAL
I IOM i,, .LLC,
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FUNnRAL HOME,
SCI GEORGIA FUNERAL SERVICES
INC.) t7d!b/a ERWIN PETTIT
FUNERAL 110MB
SCI GEORGIA FUNERAL SERViCES
INC., fld/b/a J. AVURY BRYAN OF
C1 IrCKAMAUGA,
SCI CinORGIA rUNrJ~AL SERVICES
INC., f/dlb/a KENEMER BROTJJERS
FUNERA L HOME,
SCI GEORGIA FUNERAL SBRVICES
INC., fld/b/a WALLIS STEWART
FUNERAL HOME,
SCI TJ~NNESSEE .FUNERAL SERVICES
lNC. d/h/a CHATTANOOGA FUNERAL
HOME-EAST CHAI)EL,
SCI TENNESSEE FUNERAL SERVICES
INC. dlbla CHATTANOOGA FUNERAL
IlOME-NORTH eHAPEL.
SCI TENNESSEE FUNERAL SERVICES
INC. d/b/a CHATTANOOGA FUNERAL
nOME-VALLEY VIEW CHAPEL,
SCI TENNESSEE FUNERAL SERVICES
INC. (Vb/a CHATTANOOGA FUNERAL
HOMH·WEST CHAPEL,
SCl TENNESSEE fUNERAL SERVICES
INC" d/b/a FIKE FUNERAL HOME,
SCI TENNESSEE FUNERAL SERVICES
INC., f/d/b/a HOOPBR FUNERAL
HOM BS, JNC.,
WALLIS STEWART FUNERAL HOME
SEQUATCH1E VALLEY MEMORIAL
FUNElV\L HOME & OARDENS,lNC..
TAYLOR FUNERAL HOME OF
CJ fATTANOOGA, INC.,
TJ lOMAS AND SON FUNERAL
HOME, JNC. t

TURNER FUNERAL nOME, INC.,
WALLIS-WILBANKS FUNERAL
HOME, LLC.

14~(ll!1J
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WANN FUNERAL IIOME, JNC"
WILLIS FUNERAL I-lOME, INC.,
WILSON FUNERAL HOME
LAFAYETTE CHAPEL LLC~

WILSON FUNERAL HOME
J. AVI.m.Y BRYAN CHAPEL LLC,
WJLSON FUNERAL 110MB WALLIS
STEWART ClJAPEL, LtC, and
W.L. WII"SON & SON'S FUNERAL
HOME, INC.,

Defendants.

l\1ASTER COM.PLAINT

.Ii',' HST AM]~NDleD CLASS ACTION COM I)LAINT

The above named plaintiffs, on behalfofthcll1sclvcs nod all

otJlcrs similarly situated, the members ofthe plaintiffclass described and

defined herein, aHcge as follows:

INTRODUCTION

I. This is a class action complaint that arises ti'ol1l the

1llacabr(~ mishandlil1g~ abuse and desecmtion of the bodies of the dccc(lsed

loved ones ofhllndrcds ofcitizens ofTcnnessce, Georgiu, Alabama and

olller states. 'Die remains of the decedents came to this disrespectful and

undignified end because the defendants funeral homes to whom the

dcccdcnts 1 fiunily members entrusted with the duty ofpropcriy and

respectfully JHUldiing their loved ones' remains chose to hire, and failed to

14901')1
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reir]<11t1S,

3 . This defendants in this action include the unficensed

State performed these cremations were carried out ill accordance wiLli

s

~cSE aE~ sot 'ON xVJ MEE hi3NSV hfOSN [ 8g Gad bM a AHI zoae-€o-.coo
SS/20 `d

aa1011ilor or supervise, Defendant 'I`ri-Stale Crematory, liic, (llcrciaa<<fler "'t,ri-

St1ie"), an unlicensed crcmatQr in Noble, Georgia . Upon jnr()rm,,.jtjojj

belief; Tri-Star hid been (lie subject o f complai nts and investigations

regarding its cremation practices since at least the carry 1990s .

2 . Rather- than appropriately discharging the solemn d utics

entrusted to the tuncrat homes by the grieving Families, Defendant Tri-,Statc

(;fc t ri~i tai•y s trewed the remains of countless decedcnts ill wooded. areas, in

rudimentary mass graves and in a nearby lake in viola(ion of all applicable

hms and in violation of basic human decency. Viarthcrnlut•o,, for years ' l 'r z-

St<ttc Crematory has failed to follow basic industry practices and actej in

to t 'l l i,1 is rcVrd of human decency and the rights mid feeling of ale c#eccclejit's

famil lL•5 by improperly CfCtfii3 itilg bodies, cvniiuiziglitzg the remains of tile

bodies in its custody, and fraudulently returning to families lion-hunlan

triMeriItls such as concrete dust that were represented as being human

crematory, 'S'ri-State, and the funeral companies, iricludi.iig the pare nt and

affiliate ciitilic;s of these funcral companies, that contracted wily and

delivered bodies to Tri-State for c;rcrnation, then failed to cns ure that Tr •i-

1 a qo 1 +i.t
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monitor or supervise. Defendant Tri~State Crematory, Inc, (hcrcinaficr "Td·

Stale'). all unlicensed crcntator in Noble, Georgia, Upon information «nc!

bcJjct~ Tri-Statc had been the subject of c011lplaints and investigations

regarding its cremation practices since at least the early 19908.

2. Rather than appropliately dischal-ging the solt:mn duties

cnlw!)tcd to the funeral homes by the grieving faUlilics~ Defendant Tri-State

Cwmatory strewed the remains ofcountless deeeocnls in wooded arcas, in

l1IdiOlcntary lUass graves and in a nearby lake in violation of aJl applicable

laws arId ill violation ofbasic human decency. Furthermore. for years 'l'ri

Slate Crematory l1as failed to follow basic induslry practices and actr.d in

total disregard ofhumnll decency and lhe rights and feeJing OfU1C decedent's

fmnilics by improperly cremating bodies. commingling the remains of the

bodies in its custody, and tl'audulently rctuming to families nOH-human

materials sueh as concrete dust that were rcprcsentca as being human

rcmams,

3. This defendants in this action include the unlicensed

crematory, Tri-Statc, and the funeral companies. including the parent and

artiliatc cnlilics of these funeral companies, that contracted with and

dc.livcrcd bodies to Tri-Stale for cremation, then failed to ensure that Tri

Siale performed these cremations were caITied out ill acconlancc with

SS/BO 'd ~LS£ ~£c 90L 'ON X~j
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J1LI13'1111 dignity, and a[ 1 applicable laws and regulations . The su it seeks

equitable relief and damages on behalf of the families of ull dcccduuls whose

romains were consigned to Tri-Slue and alleges breach Of COD(met, breach

ol't}tc covenant of good faith and fair dcaiing, breach of -fiduciary duty,

f'raudulc,yt concealment, n ebfigent nuisreprc:scntation, ncgligcrrcc, inteiXtion<i l

i-nis1unid ling of it CVTl35C, negligent 17715 l 11ndl1[l g of a corpse, iattc1itinrjal

infliction of emotional distress, negligent infliction of emotional distress and

1 t 11j usi t;na'ic:lu ilcr) t .

PARTIES

4. Plaintiff Carol A Bechlcl is a citizen and rcsident of

Idaho, She is the daughter and the next of kin of Robert Gladst.me

Swo.Fforcl mid Will ic Florence Swofford .

5. Plaintiff Paula Yockel is 1,1 citizen and resident of

Pittsburgh, Ile17. 135y lVe3111 .1, Slic is the daughter, and the next of kits, o f t;ilbc rt

Schuchnian .

G. Plaintiff Naomi Webb is a citizen .aid rCSidC11 1 of

13raoksville, Florida . She is the mother, and next of kin, of Samantha Webb

Swiniic:y .

7. Plaintiff 'f'h.amas G. Conyers, is ,I citizen and resident of

Cincialla i i, C}IliQ, lie i s the son mid next of kin o#"ThomaS .I , Conycrs,

s1490191
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hum,," dignity, and all applicable laws and regulations. The suit secks

cqui table relief and damages on behalfof the HuniJics of all decedenls whose

reHlains were consigned to Tri-Stale and alleges breach ofcontract, breach

of the cov~uantof good faith nnd fair dcaling f breach of ndUc1ary duty,

fraudulent concealment l negligent misrepresentation, r1Cl~ligcncc, inlentional

mishandling ofa corpse, negligent mishandling ofa corpse, inlcntional

infllction of emotional distress, negligent infiiclioll ofemotional distress and

unjusl ellrichment.

PARTIES

4. Plainli ff Carol A. Bechtel is a citizen and resident of

Idaho, She is the daughter and the next orkin of Robert Gladstone

Swofford and Willie Florence Swofford.

5. Plaintiff Paula Yockel is a citizen and residellt uf

Pittshurgh, Pennsylvania, She is the daughter, and the next ofkin, ofGilbcl"l

Schuchman.

G. PlainliffNaomi Webb is a citizen ,Uid resident of

Brooksville, Flodda. She is the mother, and next of kin, of Samantha Webb

Swinney.

7. Plaintiff Thomas G. Conyers, is ncitizen and resident of

Cindllnati~Ohio, lIe is the son ~Uld next orkin ofThomas J. Conyers.

14'.1019,j
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8. At all material times, die plaintiffs and the class men2hcrs

tile plaintiffs seek to represent were and are Im`soris who pi-esently possess

or who may subscqucntly acquire [tic right to the immediate vmtodynod

passrs.mii of the remains of their respective decedents ; who were and are

entrusled with the tight to and responsibility of disposition of those remains

and/or who were and are the persons who entered into written cotitrijets with

one or morc of the defendants for disposition set-vices, paid f-or such services

and/or represent the estate of their decedents who entered into such wil(tell

contracts and paid for such services .

9. Defendant Tri-Slate Crematory, inc. ~" i't.i-St~zEc") is

Georgia corporation with its principal place of business in Noble, Georgia .

ci-State may be served by service on . its attorney of record, McCrackcn K .

Poston, Jr., 62 Nonce Lane, PO 'Box 1130, Kinggolc3 , GA 30736. '3 'ri -Stat e:

Crematory, Inc., was apparently administratively dissolved by (he Georgia

Secretary of State in 1995 for failure to isle al~propri~ttc,,,icl4-t1iltislr,-ttive

rcturns .

10. Defendant T. Ray Brent Marsh is a natural person who is

a resident of Walker County, Cycorgia . He can be served by service on Iiis

attorney of record, McCracken K. Poston, Jr., 62 Nance Lane, 1-1013ux 1130,

MIN t~~, i ~

Case 4:07-cv-00143-HLM     Document 1-2      Filed 07/19/2007     Page 7 of 55

"

8. At an tnaterial times, the plaintiffs and the class members

lhe plaintiffs seck (0 represent were and arc persons who presently possess

or who may subsequently acquire lh~ right to the immediate custody and

POSSCSi>iOll of the remains of their respective decedellts; who were ~lI1d arc

entrusled with the right to and responsibility ofdisposition o1'tl1o$o remains

antI/or who were and arc the persons who entered into WJ'ith~ll contracts with

one or lnarc of the dc1cndants for disposition services, paid for sHeh services

and/or represent the estate of their decedents who entered into such Wf;Ucn

contmets and paid for such services.

9. Defendant Tri-Slate Crematory, Inc. ('Tl'i-Stalc'l) is a

Georgia corporation with its principal place of business in Noble, Georgia.

'I'd-State may be served by selvice on its attorney ofl'ecord j McCracken K.

Poston, Jr., 62 Nance Lane, PO Box 1130, Ringgold, GA 30736. Tri-Stat~~

Crematory, Inc., was apparently administralively dissolved by lhe Gcorgj<t

SccmUlry of State in 1995 fbr fhilure to tHe approprintc ndminisLrative

rcLurns.

10. Defendant T. Ray Brent Marsh is a lIatural person who is

a resident of Walker County, Georgia. He can be served by service on his

attorney of record, McCracken K. Poston, Jr., 62 Nance Lane j 1'0 Box 1130.

7

, I

I
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Itinggatcl, GA 30"136. T. Ray Brent Marsh is the operator and secretary of

7'ri-State C~rcinalory, Inc;,

11 . Defendant Clam C . Marsh is a natural person who is a

residwit of Walker County, Georgia . She can be servcd at Route 4, Box

11701, I ..aFayctle, Walker County, Gcorgia 30728 . Clam Marsh is tile c1lief

12. Defendant Rltan.ics L . Marsh is a natural person who is a

resident of Walker County, Gcorgia. She urn be served at Route 4, Box

I 170A , f,aF<iyeft, Walkcr Coun ty, Georgia 30728. Rbarries Marsh is tile

chief executive officer of Tri-Staid Crematory , Inc .

13 . llcfindan~ Tommy Ray Marsh is a natural person who Is

resident of Walker Co1.1t1ty, Georgia. He can be served at Route 4, Box

117UA , LaVayctte, Walker County, Gcorgia 3D72$, Tonuny Ray Marsh Is

the rcgistcrc;d agent and former owner and operator of `I'ri-Mate Crcinatoty,

Inc. The defendants listed in paragraphs 8 through 12 of tile complain arc

collectively referred to as the "Tri-State Defendants ."

14. At all material times, Defendant'1'ri,Stakc was hired,

ctagagCC1, and retained by the other defendants to effectuate, as their agciit,

ostensible: agcnt, servant, employee, representative, jo int vc;nt .urcr, and

msocia t c, the process of crct naling the remains that are the subject taiattrr of

Case 4:07-cv-00143-HLM     Document 1-2      Filed 07/19/2007     Page 8 of 55

Hinggotcl) GA 30736. T. Ray BrcntMal'sh is the operator :md secretary or

Tri-St(llc Crematory, Inc.

11. Defendant Clara C. Mnrsh is a natural person who is a

rcsidt:nl of Walker CouutYl Georgia. She can be served at Route 4, Box

1J70A, LaFayelte) Walker County) Georgia 30728. Clara Marsh is the chief

Cimmcial officer of Tri-Statc Crematory, Inc.

12. Defendant Rhames 1. Marsh is a natural person who is n

I'Csid('~llt of Walker County, Georgia, She can be served at Route 4, Box

1170A, LnFaycltc, Walker County, Georgia 30128. Rhames Marsh is the

chid executive ofliet~r of Tri-State Crematory, Inc.

13. Defcndal1~ Tommy Ray Marsh is tt nalural persoll who is

a resident of Walker County, Georgia. He c·nn be served at Route 4, Box

11701\, LaFayette, Walker County, Georgia 30728. Tommy Ray Marsh is

the registcred agent and former owner and operator of Tri-Statc Crematory,

Inc. The defendants listed in paragraphs 8 through 12 of the complain ale

collcc1ivl~ly referred to as the UTri-State Defendants."

14. At all material Urnes, Defendant 'I'ri-State was hired,

engaged, and retained by the other defendants to effectuate, as their agent,

ostensible agent. servant, employee, rcpresentative~ joint venturer, and

associate, the process ofcrcmating the remains {hut are the subject matter of

14'>019.1
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Suite 2500, Atlanta, GA 30303 .

9
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this ac[i ojl . At all material times, befc j z€imik '1 'r i-St:ate was acting withill the

com-sc and scope of that authority and with tlie knowledge, autliorirMian,

miscnt , permission or ratification of each of tho other defendants . The

funeral lttymc defendants owed a Contractual duty to each plaintiff to clisutt

that the remains of their loved one were cremated and that lire cremation was

handled in accordance with all legal obligations . The fimct-at homes

breached that duty and thus are vicariously liab le for the actions of rrktate,

regardless of whether Tn-state was an agent of defendants or an independent

contractor .

IS. Delendant Rob Foster d/b/a Foster & Son Funeral Honic

is .t 'f'ciincssce sole proprietorship with its principal place of business in

Tracy City, Tennessee . Bob roster d/b!a Foster & Son Funeral I-lome may

be served by service on its attorney off record: Christopher E. 1'cima, Esq .

1'c iin :l &. Mendicino, PC, 1902 QOld Covington .XIwy, Conyers, GA 30012-

3920 .

16 . Defendant Burt Funeral Homes, Inc . is lan Alabama

C'atpor,tiion with its principal place of business icy Ft . Payne, Alabama, Burt

3'trner;:tl Iiontc, Inc, may be served by service on its attorney of x-crorci :

R.agc ,rS u rn i•all, Hall, Booth, Smith & Slover, PC, 230 Peachtree St . NW,

i 49c,ta E

Case 4:07-cv-00143-HLM     Document 1-2      Filed 07/19/2007     Page 9 of 55

t"his action. At all material times, Defendant 'I'd-State was act.ing within the

course nnd scope of that authority and v.rith IIle knowledge, authorization,

consent, permIssion or rati fication of each of th~ other defendants. The

funeral home defendants owed a cOlltractual duty to each plaiulHrto ensure

lhat the remains of their loved one were cremated and that the cremalion was

handled in accordance with a111egal obligation!'. The funeral homes

breached that duty and thus are vicariously liable for the actions of Td-slale,

rcgnrdlcss of whether Tri-stale was an agent of defendants or all independent

cOlllraotm·.

15, De1tmdaut Bob Fost(~r d/b/a Foster & Son Funeral Horne

is a TCllJlCSSCC sole proprietorship with its principal place ofbusincss in

Tmcy City, Tennessee. Bob Foster d/b/a Foster & Son Funeral Home may

be served by service on its attorney of record: Chdstoph~r E. Penna l Esq.

])clllla & Mendicino, PC, 1902 Olll Covington IIwy, Conyers; GA 30012

3920.

1G. Defendant Burt Funeral Homes, Inc. is an AJabama

CorpontOon with ilS principal place of business in.Pt. Payne, Alabama, Burl

Funeraillomc~ Inc. may be served by service on its attorney of record:

Roger Sumrall, HaJJ, Booth, Smith & Slover, PC, 230 Peachtrc(~ St. NW,

Suite 2500, Atlanta, GA 30303.

9
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place ollmishiess in Cbattanooga,'1'emiessec . Covenant Funeral Service
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17 . Defendant Cagle Funcra l Home, Inc. is -;i (.icarg ia

C'orporcillk)i1 with its principal place of b USIlae5S ill .I aspU, C;corbia . Cagle

Funeral 1-Ionic, Inc . rway be served b y serv ice on its registercd agc ; nt : ltohort

Caglc:, 364 List Church St ., Jasper, GA 30143 .

18. Defendant Cllmlle l"l :and Funeral Services, incurporalcd is

,t Tcnne5scc Corporation with-its principal place of business in Monteagle,

'kime5scc. Cumberland Funeral Services, 1ncorporsitcc] may be served Oy

service oil ils registered agct i t : William C. Killian, Courthouse Square,

Jasper, TN 37347 .

19, Defendant Cumberland Funeral Home is 11'emiessee

C.'.Q111l)illly with its principal place of business in Montcagle, Tennessee,

(;tmslm• I aud Funeral Home may be served at 210 Fai rmont, P.O. Box 247,

Mon#c:igl e, TN 37356 .

20. Defendant Cumberland Funeral Home - Tracy City i s a

Tcrillcsscc Company with its principal place of business m1'racy City,

'Ccmaetisce. Cluiibcrland Funeral Rome --''racy City may be served at 210

l ,'airmojil, 1-1 .0 . Box 247, Monteagle,TN 37356.

21., Defcndant Covenant Funeral Set-vice has its principal

Case 4:07-cv-00143-HLM     Document 1-2      Filed 07/19/2007     Page 10 of 55

t 7. Defendant Cagle Funeral Homc1 Inc. is a Georgia

Corporalion with its principal place of business in JaspCl\ GCOJ·ghl. Cagle

Funcrul Home, Inc. l'nay be served by service on its rcgiSl(:rcd agent: Roberl

Cagle, 364 East Church St., Jasper. CiA 30143.

18. Defendant Cumberland Funeral Services, incorporated is

a Tennessee Corporation with its principal place of business 1n Monteagle,

Tennessee. Cumberland Funend Services, Incorporated may be served by

service Oil ils registered agent: William C. Killian, Courthouse Square,

Jasper, TN 37347.

19. Defendant Cumberland Funeral Home is ;;\ TClllJcssce

C()ml;~UlY with its principal place of business in Monteagle, TeI1IlCSSel~.

Cumherland FUllcrallIome maybe served at 210 Fa'irmoIlt, P.O. Box 247.

Monteagle, TN 37356.

20. Defendant Cumberland Funeral Home - Tracy City is a

Tennessee Company with its principal place of business in Tracy City)

Tennessee. Cumberland Funeral [lome - Tracy City may be served at 210

Fairmonl, P.O. Box 247, Monteagle, TN 37356.

21, Defendant Covenant Funeral Service has its principal

phtcC of business in Chattanooga. Tennessee. Covenant Funeral Service

1~'JOI9.1
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459, Tracy ty, TN 37387 .
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may be ye;tvcd by service on: Walter L . Crox or f3arUara Crox at 2114

Chaptt»n Road, Chattanooga, IN 37421,

22 . Defendant Erwin-Pctitt Funea-al Homc, Inc . is a Georgia

C",orpol .itio}1 with its principal place of business in Sttmmervillc;, Georgia .

Defendant f?rwin- 1'etitt Funeral Home, Inc . may be served by service oil its

attorney of record: E;clward [ f . Lindsey, Jr., Goodman, McCittficy, Aust &

I ,ir idsey, 2i0D `i'ower 1'lacc, 3340 Peaclxta.ec Ftd, NE, A tlajita, GA 30325 .

23 . Defendant Ewion Funeral Home, Inc . is a Tennessee

Car l,)Ul'ilI101 1 with its principal place of business in DU111UP,71'emiessee .

Ewtan Funci-al 1Jomc, inc . may he served y service oil itsattonicy of

record: ,Miclutcl G . I:.uhawialc, Slang, tlIctclter, Carrigcr, Walkcr•, llaclge &

Smith, One Union Square, Suite 400, Chalumooga, '1'N 37402 .

24 . Defendant F-miily Mortuary, Inc. is a Tcmie5sec

t'UJ'ptrralivil With its principal place O r UU51f1C55 in Chattanooga, Temmssee.

Z7,--Xl »ily Mortuary, Inc, may be served by service oil its registered agent :

Phillip C . 1 awmicc, 633 Chestnut St ., Suite 760, Chattanooga, IN 37450.

25 . 1)efcndant Foster & Lay Funcral I dome i s a Tennessee

Company with its principal place of business in Tracy Cily,'Fenimsee.

Foster & Lay Funeral tone may be served at 1] G St. C lair St. P,0 . Box

141)019,1

Case 4:07-cv-00143-HLM     Document 1-2      Filed 07/19/2007     Page 11 of 55

may be served by service on: Walter L. Crox or Barbara Crox at 2114

Chapman Road, Chattanooga, TN 37421,

22. Defendant Erwin-Petitt Funeral Home, Inc. is a Georgia

Corporation with its principal place ofbusiness in SUlnmcrvillc, Georgia.

Defendant Erwin-Petitt Funeral Home, Inc. may be served by service on its

altorncy of record: Edward rI. Lindsey, Jr., Goodman, McGufiby, Aust &

Lindsey, 2100 Tower Place, 3340 Peachtrce Rd, NE, Atlanta, GA 30325.

23. Defendant Ewton Funeral Home, Inc. is u Tennessee

Corporation with its principal place of business in Dunlap, Tennessee.

Ewton Funeral lIome, Inc. may be served by service on its .attorney of

record: Michael G. Luhowial<, Strang, Fletcher, Carriger, Walker, Hodge &

Smilh. One Union Sqnare,Suite 400, Chattanooga. TN 37402.

24. Defendant f'mllily Mortl1ary~ Inc. is a Tcnncss(~c

Corporat ion with its principal place of business in Chattanooga, Tennessee.

Family Mortuary, Inc. may be served by service on its registered agent:

]lhillip C. Lawrence, 633 Chestnut Slo, Suite 760, Chattanooga, TN 37450.

25. Defendant Foster & Lay Funcral Ilome is a Tennessee

Company with its principal place of business in Tracy Cily~ TenJlessee.

Foster & Lay FUllcralllome may be served at 116 St. Clair St. P,O. Box

459, Tral;Y City. TN 37387.

11
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26. Defendant Frwj.klin--Stricls.lant1 Funeral T. Ifl t YlC, Inc . is -,I

'1" ~mrie;.sc;e C:olporaiiou with a business located in ChatEalioogil . !4tz-tuiklin-

atricklauc! Funeral Hoine, TiiC . May be served by service on its attorney of

rccoril: David C. Iligney, Grant, Koixvalinka & Harrison, goo ltcpul7tic

Centre, 633 Chestnut St ., Chattanooga, IN 37450.

27. 1)eicncianl Uiltnore Funeral Dome, LLC is rt'lcoil,~.ssec

Lioiite(l Liability Company with its principal place of business in

Manchester, 'teruicssce . Gilmore Funeral Hrniie, L. L.C. may be served by

service on its attorney of rccord: Michael G. I uhowiak, Strang, Fletcher,

Carriger, Walker, fledge & Smith, One Union Square, Suite 400

(.taltiaitoop,'1N 37402 .

28. Defendant Hardwick & Sons Funeral Home, tic. is a

' 1'ciiuck,,tiuc; Corporation with its principa l place o l'bushiess in Ch4rtr7iiou8n,

7'c:nne4scc . HaxClwick & Sons I4 U11C'. 1'al I-1OI11L" , Iifc, nuay be served by service

on its registered cIgCC3 t: Gertrude C. Trarnmell, 765 ML King Blvd .,

Cb.aIk-wooga,TN 37403 .

29 . The House of Overstreet Morluuy, Inc . is a Georgia

Corj)oi°atian wilts its principal place of business in Dalton, Georgia. 't'he

House of Uverslrcct Mortuary, Iric . niay be served by service on its

ia%01 s2
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26. Defendant Franklil1~Strickl::lI1d FUllcralllomc, Inc. is a

Tennessee Corporation with a business located in ChatlUllooga. Frallklin

Stridcl:llJ(.l funeral Home, Inc. may be sClvcd by service on its attorney of

record: David C. Bigney, Grant, KOl1valinka & Harrisoll. PC, 900 Republic

Centre, ()33 Chestnut St., Chattanooga, TN 37450.

27. Detendant Gilmore Funeral Home, LLC is a TClllll,~SSec

LiJHilcd [jnbility Company with its principal place of business in

Manchester, Tennessee. Gilmore Funeral Home~ L.L.C. may be served by

s(,'.rvic~ on ils attorney ofrecord: Michael G. Luhowiak, Strang, Fletcher,

C~ll'rigcr, Walker, Hodge & Smith, One Union Square, Suite 400

Chattanooga, TN 37402.

28. Defendant Hardwick & Sons Funeml Home, Inc. js a

TC11lwSSCC CorpofCltion with its principal place ofbusineSH in Chattanoogn,

·1\~111lCSSCC. Hardwick & Sons Funeral Home, Inc. may he served hy service

on its registered agent: Gertrude C. Trammell, 765 ML King Blvd.,

ChaHanuoga, TN 37403.

29. TIle Bouse of Overstreet Mortuary, Inc. is a Georgia

Corporation wilh its principal place ofbusiness in Dalton, Georgia. The

House of Overstreet Mortuary, Inc. may be served by service on ils

12
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30. Defendant J . Avery Bryan F«acra l I lnmc, hic. is ~i

33 . Defendant Kerby Funeral Home, hic . is au Alabama

13
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rcg islurecl agent : Waymoir5i ms, 434 Flat Shoals Ave. S. 1' .., Atlanta, GA

'rG1tE1C 5 .,-,CL' Corporation with its prhici ;oa f place of busitims in (:'ha[t:mmoga,

Tca~ncssuc . J, Avery Bryan i~uncraf 1 Ionic, Inc. may beserved by service on

its altarivy of record : Charles B. Zirlcie, Jr. Lirkle and Iloffmcan, Five

Concourse T'kwy, Suite 2899, Atlanta, GA 30328 .

31 . Jesse Jones Funeral Uomc, In c , is a Georgia t:'o jj)oz- zliOj i

with its principal place f business i l Tut]Yl@ l. 11111, Georgia. Jesse Jones

I 'illlCi' 1I I JOIl1C , Iric. may be served by service on its attorney of rccord :

Roger Stmnral t, ~Ia1 1 , Booth, Smith & Slaver, PC, 230 T'taachtree St . NW,

Suite 2500, Atlanta, GA 30303 .

32 . Defendant Julian Pecples Memorial Ch-apel In c ., dlbla

Julian PccpleS Funeral Home is a Georgia Coiporation with its principal

place of business in Da1toxi, Georgia . Julian PcePlcs Memorial Chapel hic .,

c1/l)17 Julian Peeples Funcral Home may be served by service on its attorney

l' rccorrl : Roger Sunu-a]I, Hall, 13oodi, Smith & Slover, PC, 2301'e achtrec

fit . NW, Suite 500, Atlanta, GA 30303 .

119019l
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registered agent: Waymon Sims, 434 Flat Shoals Ave. S.E., Atlanta, GA

30316.

30. Defendant J, Avery Blyan Funcralllomc, Inc. is a

'1\~l1ncsscc Corporation with its principal place ofbllSil1es~ in ChaWlIIooga,

Tennessee. J. Avery Bryan FUllcrall lome, lllc. may be SC1VClJ by service on

its altorn<.~y of record: Charles B. Zirkle, Jr. Zirkle and lloffmml, Five

Concourse Pkwy, Suite 2899, Atlanta, GA 30328.

31. Jesse Jones [i'uncrall-Iomc, lnc. is a Georgia COI1JOration

with its principal place of business ;n TunnellIill, Georgia, Jesse Jones

Funeral IJome, Inc. may he served by service on its attorney of record:

Roger })lImrnll, HaU, Booth, Smith & Slover, PC, 230 Peachtree St. NW,

Suite 2500, Atlanta, GA 30303.

32. Defendant Julian Peeples MC1l1orhll Chapel Inc., d/b/a

Julian Peeples PUl1cralllomc is a Georgia Corporation with its principal

place of business in Dalton, Georgia. JuHan Peeples Memorial Chapel Jnc..

d/b/a JuHanl'ecplcs Funeral Home may be sClvcd by service on its allorney

ofrcconl: Roger SUl1uall, Hall, Booth, Smith & Slover, PC, 230 Peachtree

Sf. NW~ Suite 2500, Atlanta, GA 30303.

33. Defendant Kerby Funeral HOlnc, Inc. is an Alabama

, ~'J0191
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Union Plaza, 999 Peachlrcc St . N E7, Atlanta, GA 30309 .
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Corporation with its principal place of business in Henagar, Alabama .

Kerby Funeral I Ionic, Inc, may be served by service on its attorney f

record : David C. Ki ng, Swift, CUm-ic:, M.cCihce, & fliers, LLP, 1355

l'cachii-cc St ., Sprite 300, Atlanta, GA 30309 .

34 . Defendant Kerby Funera l 11atiic ),.. I ,C i san A11ha nia

Unl i lec l Liability Corporation with its principal place of bitsiness in

Albci- lviltc, Alabama. K.eiby Uuncfat Home LLC, may be served service on

its attorney of record : David C. King, Swift, C,urric, McCikiCc, & I-Iiers, LLP,

1355 Peachtree St., Suite 300, t1tlmita, GA 30309.

35 . Defendant Layne Funeral Home, Inc. is aTCm1C5Sif;

Corporation with its principal place of business in Palmer, Tennessee,

I.aayrlv 1`1 i 11 cr• al Home, inc. may be served by service on its attorney ot'

record : John 1 ., Choate, Cozen O'Connor, Surf trust Plaza, Suite 2200, 303

f'eachtrm St . N1 ;, Atlanta, GA 30308 .

36 . Defendant Love Funeral Home, Inc . is a Georgia

Corporation with its principal p lace of business in Dalton, O'corgia, Love

Funci-a! Home, laic. may be served by service on its attorney of rccord : Paul

L. Weisbecker, Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC, 2700 [-'irst

ia txMv.1
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Corporation with its principal place ofhl1sincss in Henagar. Alabama.

Kerby FUllcral 'lome, luc. may he served by service Oll its alloOley of

record: David C. King, Swift, Cun-ie, McGhee, & Hiers, LLP, 1355

Peachlree St. J Suite 300, Atlanta, GA 30309.

34. Defendant Kerby Funeral Home LLC is un Alabmna

Limited Liabilily Corporation with Hs principal place ofbusiness in

Albertville, Alabama. Kerby Funcral Home LLC, may be served scrvice on

its attol11ey of record: David C. King, Swifl, Currie, McGhee, & Hiers, Lj,P,

1355 Peachtree St., Suite 300, Atlanta, GA 30309.

35. Defendant Layne Funeral Home, Inc. is a Tenncssee

Corporation with its principal place of business in Palmer, Tennessee.

L,nync Fmlcral Homc, Inc. may be served by service on its attorney of

record: John L. Choate, Cozen O'Connor, SUllTrust Planl, Suite 2200, 303

Peachtree St. NE, Atlanta, GA 30308.

36. Defendant Love Funeral Home, Inc. is a Georgia

Corporation with its principal place ofbusiness in Dalton, Georgia, Love

FWlcrol Home, Inc. maybc served by service on its attorney ofrecord: Paul

L. Weisbecker, Weinberg, Wheeler, Hudgins, Gunll & Dial, LLC, 2700 First

Union Plaza, 999 Peachtree St. NE, Atlanta, GA 30309.

I ~VOIQ.1
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corporation w ith its principal place of business at 3940 Olympic Blvd . , Suite

500 l:rlan8er, Kentucky 41018. Defendant Prime Succession, 1 i 1c , owns,

operates and controls, directly or through subsidiary corporations,

llcl:citd a tits Prime Succession Holdings, inc, Defendant Prime Succession of

is
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37. Defendant Piton's Funeral I-10111C is a Tennessee

business w i t h i ts principal place of business in Cleveland, Teollessee .

Patton's Funeral Home may be served at 265 Fai r St. SE, PO Box 55 1 3,

Cleveland, IN 37311 .

38 . Defendant Pceples Funeral Home, Inc., dfhla Z'ccptes

Ftinera1 i fanic is a Georgia Corporation that has its principal phice of

bu si ness iii C :lialswaclh, Georgia. Defendant I'LC;ples I+uer7.l Home, Inc .,

cf/lV.l trmples Funeral Home may be served by service on its attorney of'

rccord : 'IZogcr Sunnratl, Hall, Nooth, Smith & Slaver, IT, 230 Peachtree St.

NW, Suite 2500, Atlanta, GA 30303 .

39, Defendant Pinlcatci & Men; Funeral service, ltic, is a

Tennessee C',Urpov,ition with its principal place of business in Chattanooga,

'I'cnticsscu . Vinlcard & Mee Funeral Service, Inc . may be served by scrvicc

011 ils altfleucy of record : James Wilson, 737 Market St ., Suite 311

Chattanooga, 'l 'N 37402 .

40. Defendant Prime Succession, Inc, is a Delaware

Case 4:07-cv-00143-HLM     Document 1-2      Filed 07/19/2007     Page 15 of 55

J 7, Defendant PliHon's Funeral I-lome is a Tennessee

husirwss with ils pril1dpat place ofhusiness illGleveland, Tennessee.

Patton'~ Funeral Home may be served at 265 Fair St. SE, PO Box 5513,

Cleveland, TN 37311.

38. Delbndant Peeples Funeral Home, Inc" d/h/a Peeples

Funeral Home is a Georgia Corporation that has its principal place of

business in Chatswor1h, Georgia. Defendant Peeples Funeral .Home l Inc.,

cUb/a P(~eplcs fUllcrllJ Home may be served by service on its aHorney of

record: Roger Sumrall l HaU, Booth, Smith & Slover, PC, 230 Pe:tc.hlrcc Sl.

NW, SuiLe 2500, Atlanta, GA 30303.

39. Defendant Pinkard & Mec Funeral Service, hIe. is a

Tennessee Corporation with its principal pJace of business jn Challanooga.

TCllllessee. Pink~rd & Mee Funeral Service, Inc. may he served by service

on ils aHomcy of record: James Wilson, 737 MarI<ct St., Suite 311

Chattanooga, TN 37402.

40. Defendant Prime Succession, Inc. is a Delaware

corporation with its principal place of business at 3940 Olympic Blvd., Suitc

500 Erlanger, Kentucky 41018. Defendant Prime Succession, Inc. owns,

operates Hlltl controls, directly or through subsidiary corporations~

DcJcndalils Prime Succession Holdings, Inc, Defendant Prime Succession uf

IS
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'1'e: izncssce, Inc . and Buclcncr-Rush ruitcrpa•i ses, hic. It may be served by

service on its attorney or record : Bruce A. Taylor, ,l r . , Drew 1kic1 ~

1 171rnl1al ;), L.L 11 , 880 West Peachtree St . , I'Q Box 7600, Athulta , GA 30357-

0600.

41 . Defendant Prime Succcssion Holdings, Inc. isa Delaware

C173Pf1fa .tlOlt with its Principal phace ofbusiness at 3940 Olympic Blvd ., Suite

500, Erhisiger, Kentucky 41018, It may be served by service oil its attorney

or record: Bruce A. Taylor, Jr . , Drew Eckt & Farnham, LLP, 880 West

Pcacl3tree, St . , l''0 Rox 7600, ,Atlanta, GA 30357-0600 .

42, Defendant Prime Succcssi oij of'l~GI711C5SL'Cj i1C , is Li

Delaware corporation with its principal place of business located at 3940

Olympic Blvd . ; Suite 500, Erlatiger,1Centuclcy 41018 . 1t may be served by

service on its attorney or record : Bruce A . Taylor, Jr ., Drew Fkk1 &

(farnliam, LIT, 880 West I'eachi,ree St., I'f) Box 7600, Adanla, GA 30357-

0600.

43 . Defendant Buclnicr-Rush Lutei•pc•ises, ItYC: . is a'lcns i c;ssce

C0tno ra l i oii with a place of business in Cleveland, "1'enticsscc; . Bu ckrtcr-

[tt i sli I?ntcrprisc:y, Inc, may be served by servi ce on its attorlicY of record :

Bruce A . '["aylor, dr., Drew rck. f & Farnham, LIT, 880 West Peachtree St.,

110 Box 7600, Atlanta, GA 30357-0600 .

14900.1 t6
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Tennessee, Inc. 311d Buc1mcr-Itush Enterprises, Inc. It may be served by

service on its aUol'I1cy or record: Bruce A. Taylor, Jr., Drew Eckl &

Farnham, LLP, 880 West Peachtree St., PO Box 7600, Atlanta, GA 3035'1

0600.

41. Defendant Prime Succession Holdings. Inc. is a Delaware

corvoration with its principal plaecofbusincss at 3940 Olympic Blvd., Suite

500, ErI~.ngcr, Kentucky 410] 8. It may be served by service on its attorney

or record: Bruce A. "faytor, Jr., Drew Eckt & Farnham, LLP, 880 West

. Pcachtre(~ St., PO Box 7600, Atlanla, GA 30357-0600.

42. Defendant Prime SUCCCSS]()11 ofTeuncsscc, hie. is a

Dclawaw corporation with ils principal placl~ ofbusiness located at 3940

Olympic Btvd.; Suite 500, Erlanger, Kentucky 41018. It may be served by

service on ils nltorney or record: Bruce A. Taylor, Jr., Drew Eckl &

Parnham. LLl', 880 West Peachtree St., PO Box 7600, Atlanta, GA 30357~

0600.

43. Defendant Buckner-Rush Bnterpdses. Tnc. is a Tennessee

(~{)rporalioJl wilh a place ofbusiness in Cleveland, Tennessee. Buckncr

({1-lsh Enterprises, Inc. may be served by service on its attomey or record:

Bruce A. Taylor, Jr.. Drew Eckl & Farnham, Ll,P, 880 West Peachtree St,

PO Box 7600, Atlanta, GA 30357-0600.

W)UI9.1
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44 . Defendant i'rinic Succession , liic, wholly-owns, con tro l s,

served lay service o r1 its attorney of record : David Noblit, Z .e1 t11C1', Wiltiaiiis,

17
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operates and uses its subsidiaries, Defendants Prime .Succession I l () l (fi 11gS,

1«c:, tiricl Prime Succession of'S'eimesscc, Inc . as alter-egos and tnc:rc

insirtiilient,alities (collectively, hereinafter, the "Prime Succe,"ioll

llefcnciant4"). The Prime Sticc:cssion Defendants wholly own, control and

are the ;i1E .cr-Cgos of Defendant l3uckner-Rush Eutcrp r ises, Ins,, which 11my

use its a mere instrumentality mid alter-ego, Through this coiporatc

an-a si~;cii~e i~l, the Prime Succession lle4~endar~ i5 have used Buckner-Rush

F-l1lcrpi°isCs, Inc . as a s}iat», to defeat justice, to perpotratc fraud and/or to

evade s late, contractual and/or tort responsibility, including but not fim it ccl

to, using l3uciaier-Rush Enterprises to contract with an unlicensed crematory

in Georgia to avoid the requirements of Tennessee law that such services be

performed only by licensed persons . Piercing (h(: coiporate veils to hold

the-se parent and affiliate corporations liable for Ow acts -mid omissions of

their illslrEIMc:ki#.alities is necessary to <<ccomplisli justice .

45 . Defendant Putnam Funeral Home, bi .c . ("[`lie) is a

J.'ennes <,i:C COipUL'i1 tipJ1 doing business. as PUl.p1t17-RCE:CI Etineral. Home and

X'iatntam .-S t ar tdefes•-Reed Funeral Home with business locations in Pikeville,

Dunlap and Whitwell Tennessee . Putnam Funeral Home, Tue . ('rltc) may be

Case 4:07-cv-00143-HLM     Document 1-2      Filed 07/19/2007     Page 17 of 55

44. Defendant Prime Succession, Inc. wholly-owns, controls,

0Ixrales and uses its subsidiaries, Defendants Prime Succession Holdings,

Inc. and Prime Succession of Tennessee, Inc. as alter-egos and mere

instrumentalities (coHec1ivcJy, hereinafter, the "Prime Succession

Defendants"). The Prime Succession Dcfcndal1ts wholly own, control tmd

arc the aller-egos ofDefendnnt Buckner·Rush Enterprises, Inc... which they

usc as n mere inslrumcntality and alter-ego, Through this corporatc

anangc.l1lcnl, the Prime Succession Defendants have used Buckner-Rush

Hnterpritlcs, Inc. as a sham, to defeat juslicc; to perpetrate fraud and/or to

evade slate, contractual and/or tOl't responsibjJjty~ including but not Ihnited

to, using Buc1mer-Rush Enterprises to contract wilh an unlicensl~d ercl1l<ltory

in Georgia to avoid lhC'- requirements ofTennessee law that such services be

performed only by licensed persons. Piercing the corporate vcils to hold

these pnrcnt and affiliate corporations liable tbr the acts Hnd omissions of

their il1!:itJlnncntalilitls is necessary to accomplish j\lstiec.

45. Defenuant Putnam Funcrall-Iomc, lnc. (The) is a

Tennessee CoqJoration doing business as Putnam-Reed Funeral I-lome and

PUhHIlll-·Stundcfcr·Reed FUlleral Home with business locations in Pikeville,

Dunlap ;;t1ld Whitwell Tennessee. Putnam Funeral Home, Tnc. (The) may be

served by service on its attorney of record: David Noblit, Leitl1cr, Williams,

14')O\'1I
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i)ovlcy & Napolitan PLLC, Third Floor, 801 Broad SF,, Chattanooga, TN

3 7442 .

46 . Dc rencimit It . I). Moore Funeral Home, Inc. isa Georgia

Corporation with i ts pr incipal place of business in 'I 'rtintUii, Georr i7 . 1t , I7 .

Maori! Funeral Home, Icic . inay be served by service on its attorney of

record : Edward H. Lindsey, Jr., Croociiiiati, Mc:Ciufrey, Aust & Lindsey, 21 UO

Tower ace, 3340 Peachtree Rd, NE, Atlanta, GA 30325 .

47. racfendant R . Dudley Barton & Son I' [iliCi ';'1.1 I-jOll3L, Inc .

i s a Georgia Corporation with its p rincipal place of business in Adairsville,

Georgia . R. Dudley i'3arton & Son Funeral Home, bic . may be served by

service un its registered agent : Ovelle P. Barton, 115 South Main St. Box

ZGS, Adai csv illc, GA 30103.

48 . Defendant Ryan Funeral Home, Ine, was a Georgia

C'arprn;ilion with its principal place of business inTrentoll, Georgia . Ryan

l'un cral [iome, .[ric;. may be served by service on its attorney of record :

Edward Lindscy, 2 1 OU ' I'vwer Place, 3340 Peachtree Rd, NE, Atlanta, GA

30325 .

49. Defendant SCE Alabama Funeral Services, Inc, is a

Alabama Corporation with its prfiicipal place of htisiness iii Birntiuglia11),

Alabama. Defendant SCI Alabama Funeral Services, fi7c, owncd, operated

Case 4:07-cv-00143-HLM     Document 1-2      Filed 07/19/2007     Page 18 of 55

Dooley & Nnpolitan PLLC, Third Floor, 801 Broad St., Chattnnooga~ TN

37402.

46. Defendant R.D. Moore Funeral Home, Inc. is a Georgia

Corporation with its principal place of business in Trentoll, Georgia. R.D.

Moon;~ Funeral Home, Inc. may be served by service on its aU-orney of

record: Edward H. Lindsey, Jr., Goodman, McGuffey, Alisl & LlJlds(.~y, 2100

Tower Place, 3340 Peachtree Rd, NE, Atlanta, GA 30325.

47. Defendant R. Dudley Barton & Son FWICI'f11 Home, Inc.

is a Georgia Corporation with its principal placc of business in Adairsville,

Georgitl.R. Dudley Barton & Son Funeraillome, Inc. 1I1ay be served by

service on its registered agent: Ovellc P. Barton, 115 South Main St. Box

265, Adairsville, GA 30 103.

4H. Defendant Ryan Flinerul Home, Inc. was a Gl~orgia

Corporalion with its principal place of business in Trcnton, Georgia. Rynn

Funeral llome, .fnc. may be served by service on its attomcy of record:

Edward Lindsey, 2100 Tower Place, 3340 Peachtree Rd, NE, i\tlnJlta) GA

30325.

49. Derendnnt SCI Alabama Funeral Services} Inc. is a

Alauama Corporation with Hs principal place ofbusiness in Binnillgham,

Alab~1ma. Defendant SCI Alabama Funeral Services, Inc. owned) operated

I<l?1J1'1.I
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Box 5513 Rome, GA 30162,

14,
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mid caMx0llccl, ciircctly or through subsidiary coif}nrations, Defendant Kerby

Funeral [ fome. SCI A l abama Funeral Services, taac. may be served girough

its atlonicy of record_ J . Anderson Uavis, Briizson, Askew, Berry, Scigler,

Richardson & Davis, LL!', Oinberg House, 615 West First St ., PO Box 5513

liomc, CsA 30162 .

50. Defendant SCI Georgia Funeral Services, Iuc., is a

Delaware corporation with its principal place of business at 4SS01'eaclttrev

Itand, NE., Atlanta, Georgia, 30319. llcfendmyt S(:1 Georgia Funeral

Services, Inc, d/b/ a J .t). Hill Funeral Home, Defendant SCI Georgia uunera l

Set-vices, Inc . d![,/a Jennings Funeral Home, Defendant S(A Georgia Funeral

I Ionic d/b/a Jennings Heritage Chapel VuFiera1 Home, Defen(Jant SCI

Georgia Funeral Services, Inc . d/b/a Parnick Jennings Funeral Home,

Defendant SC E Georgia huicial Home fhiCbla Lrwin-Pc[ii l Funeral Home,

I)u#'cndmat SGT Georgia Funeral Services, Inc., f/d lbla J . Avery Bryan of

(:'hiclcamaLiga, Derendant SCI Georgia Funeral Services, hic ., f/d/bls i

Kenemer Brothers Funeral I dome, and Defer(huit SO Georgia Funeral

Servicc;5, hic . C/clfb/a Walls Stewart Funeral Home may be served by

serving il .s attorney ofrecord-, J . Anderson Davis, l3rhi svn, Askew, Berry,

Scigtcc, ltichstrdson & Davis, LLP, 4mbcrg House, 615 West First St ., 1 'f7

1

k

5
i

1 n 14 i 9. i
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and controlleu. directly or through suhsidicuy cOll'orations, Defendant Kerby

Funeral (lome. SCI Alabama Funeral Services, Inc. m~ty be servud through

ils nllorncy of record: J. Anderson Davis t Brinson, As1<cw, Berry, Seigler,

Richanlsoll & Davis, LLP, Omberg House, 615 West First St" PO Box 5513

Rome, GA 30162.

50. Defendant SCI Georgia Funeral Services, Inc" is a

Delaware corporation with its principal plnce ofbusiness nt 4550 Peachtree

Rond, NE, Atfanta, Georgia, 30319. Dcfendallt SCI Georgia FUlleral

Services, Inc, d/b/a J,D. Hill Funeral Home, Defendant SCI Georgia Funeral

Services, Inc. d/b/a Jennings Funeral Homc t Defendant SCI Georgia Funeral

Jlome d/b/a Jennings Heritage Chapel Funeral Home, Defendant SCI

Georgia Funeral Services, Inc. d/b/a Parnick Jennings Funeral Home.

Defendant SCI Georgia F\U1cl'al Home rId/bin Erwin-Pelitt Funeral I'lome,

D\Jlbndallt SCI Georgia Funeral Services, Inc" tid/b/a J. Avery Bryull of

Chickamauga, Derendant SCI Georgia Funeral Services, Inc., fldlb/a

J(cncmer Brothers Funcraillomc, and Defendant SCI Georgia Funeral

Services, Inc. f/dib/a Wallis Stewart Puneral nome may he served by

serving i1s attorney ofrcconJ: J. Anderson Davis, Brillsoll, Askew, Berry,

Seigler, Richardson & Davis, LLP, Omberg House, 615 West First St., PO

Box 55 t 3 Rome) GA 30162.
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Incorporated is a Tc:micssc:c Corporation with its priiicipal place of business
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51 . Defendant SCI Tm iticssec Funeral aSfi33'ir{C-cs, [nc;. dlblI

C,~aal4a{~c~~;a ~~unci•al I jotm-East Chapel, SCI 'i'emcssec Funeral Sevvice.,q,

Inc. Mjh Oiuttanovgn Fimeral Home-North t ;hapcl, SCIT,03111c9see Funeral

Scrvfocs, litc . -d/b/a f`Ij;ttiajmoga Funeral 14omc-Valley View Chipej,

Defendant SCI Tennessee Funeral SeNICCS, hi t; . d/b/a C1ta l tmooga Funcfa l

I lonyr-West Chapel, SCI Tctincsse;c; Funeral Services, hic . cllb1a tike

Mineral f Iomc, and SCI Tcmicssee Funeral Services, Iric. f/d/b/a t-tuopcr

Funeral I lames, Inc is a Tennessee Corporation with its priticipal place of

1ti« ai ncss at 59 N. JCfficrs(yn, Cookeville, TN 38501 . SCI Tennessee Funeral

St.rviccs, inc . may be served through its attorney of rccorcj : J . Anderson

Uavis, E3rinson, Askew, 13crry, Seigler, Richardson & Davis, T Ll', Umbcrg

Xl ousc, 015 West First St ., 110 Box 5513 Rome, GA 30102.

52. Defcndanr Scgcuatchic Valley Memorial Funeral I-Ionic &

G-ardcnts, Inc . is a Tennessee Corpommion with its prilic;ipal place of Utcsiaacss

in Kimball, " I'cmicssee , SCqu ; itchi$ Valley ML133Ui 'iiil Funeral Home &

U'ardcns) hic . may be sierved by smice onus attorney of rc;cord: i7clwcird 1-1 .

Lindsey, Jr., Goodman, McGuffey, AllSt & LII7d SL`y , 21U0 'l'ower Place,

3 :i40 Petcbtrcc Rd, Nr, Atlanta, GA 30325 .

53 . I.McTYdmit'i 'aylor Funeral Home of Cbattanooga,

1A~Xt 1 9.f
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51. Defendant SCI Tennessee Funeral Scrvic-cs, {ne. dlb/n

CJmUauooga ~~unc·ralll()mc-East Chapel, SCI TC11nCSseC Fuuenlf Services,

Inc. d/b/a Chattanooga flmeral Home-North Chapel, SCI Tellllessee FUlleral

Services, Inc. {lMa Chattl.l1lOoga Funeral HOl11c-VaHey View Chapel,

J)cf~ndant scr T\1unessee Funcral Services, Inc. d/b/a Chattunooga Puncr<J1

l1omc-West Chapel, sec Tennessee Funeral Services, Inc. <:Vb/a Fike

Jilmcml flome, and SCI 'l'elUlcssec Funeral Services, Inc. t7d/b/a Hoopcr

FUlleral Jtomes, Inc is a Tennessee Corporation with its principal place or

bll~jncss at S9 N. Jdlcrsnn, Cookeville, TN 38501, SCt Tennessee Funeral

S(.~rviceli1 Inc. may be s("a"vcd through its attorney of record: J. Anderson

Davis, Brinson, Askew, Berry, Seigle.f, Richardson & Davis, LLP, amberg

I1ouse) 615 West First St., PO Box 5513 Home, CiA 30162.

52. Defendant Sequatchie Vallcy Memorial Funeral Home &

G,mk.~ls, inc. is a Tennessee Corporation with it.s prhlcipal place ofbusincss

in Kimball, Tennessee. Scq\.lat-ehie VaHey Memorial Funeral Home &

(1ilrdcusJ J.nc. may be St..··fved by service units atlorney of rccord: Edw~~rd H.

Lindsey, Jr., Goodman,McGu[fey, Aust & Undscy, 21 00 'l'ow{~r Place,

3340 Peachtree Rd, NE, Atlanta, GA 30325.

53. Dcfundant TaylorPuneral Horne ofChattnnooga,

Incorporated is a Tennessee Corporation with its principal place of business

20
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Corp-oralim with its iallmooga, Tennessee .
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i n -C lailtanooga,'.Cemicssce . Taylor Funeral Home of Chattanooga,

I 11cfl# 'p.()T:iLCd may bC served by service on its attorney of t'GC[)i"d : Edward 1 I .

Lint.iscy, Jr., Gooch-nan, Mctauf'fey, Mist & i,irtdscy, 2 1 t?flTowcr I'lacc,

3340 Pcachtrrc Rd, NE, AtIalita, GA 30325 .

54. Defendant Thomas and Son Funeral I-loryye, inc . is

Georgia Coq)uiation with its principal place of business in Calhoun,

Georgia. Thomas and ion Funeral Home, inc . may be served by service ()ji

its i'Csf 414tC:d agent: Bruce CU . Thomas, 535 Red Bud Rd., Calhotm, GA

30701 .
55 . Defendant ' 1 ucim• Funeral Home, fm. is aTcutiessce,

Corporation will-k its principal place of business ill

Turner l'-wicral Flomc, [tic . may be served b )1 ;;u3'V1CC oil its 3' (;k;is tered agent:

kirlv% M. 't'urner, 11-01 Dodds eve., t;hatta rloogn, '1".N . 374-04 .

SG. DCkridant Wallis-Wilbanks Funel.d Htymc, LLC is a

Georgia Limited Liability Company with its principal place of business in

La .l'ayc,t lc, Georgia. Walks-WilUanks Funeral Home, LLC may be served by

service on its r<;giStereCl agcuk : Cl' Go9mration System, 1201 Peaclatre:c

Strut; NE, Atlanta, GA 30361 .

57. Defendant Wann Funeral Home, iiic , is aTen cacssec

fA 9otv i
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jl1'(~hathUlooga. Tennessee. Taylor Funeral Ilome ofChattanooga)

Incofpomtcd may be served by service on its attorney ufrccord: Edward H.

Lindsey, 1r., Good1l1an~ McGuffey~ Anst & Lindsey, 2100 Tower Place,

3340 Peachtree Rd, NE, Atlanta, GA 30325.

54. Defendant 1110mas and Son Funeral Home, [nco IS n

Georgia Corporation with its principa.l place of business in Calhoull)

Georgia. Thomas and Son Funerall·Iornc, Inc. may be served by service on

its registered agent: Bruce G. Thomas, 535 Red Bud Rd., Calhoun, GA

30701.

55. Defendant TlJrner Funeral Home, fnc. is a Tennessee

Corporation with its principal place of busincssin Chattanooga, Tennessee.

TlIrn(~r FUlleral Home, Inc. may be served by ~")crvicc 011 ils registered agent:

JHfl1:\~ M. Turtler, 1HH Dodds Ave" Chattanooga, TN. 37404.

56. Defendant Wallis-Wilbanks funeral Home, LLC is a

Georgia Limited LiabiliLy Company with its principal place of business in

LnfayeUe) Georgia. Wal1is-WilLmnks Funeral Home, LLC may be served hy

service on its registered agent CT Corporation Systelll, 120 I PcadJtrcc

Street, NE. Atlanta, GA 30361.

57. Oc1endal1t Wann Funeral Home, Inc, is a Tennessee

.' CoqlOfilhOU .wJ!h its prlncip.al~cc4-oosine-ss-in·GhaHanooga,Tennessee.

WJQI91
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37402-1835 .

5 8 . Defendant WiUis runeral I3ouic, inz . is I tknr&j

GA 30339.

5 9. Defeudatil Wilson Funeral Home Lafaycftc t.`b<np cl , LL C

LLC is a Georgia Limited Liability Company with its principal place of

22

ANdHa MIAsU xosN[dg wa 90 : 5O f1HI ZOOZ--€0-.L3QbLS£ VU 90L 'Ofd KVj95lEe 'd

Waari Funeral ETomc, Inc . may be served by service ors its attorney of

record . Boyd M . PatwiSon, Jr., 735 Broad S#_, Suite 1200, C;laal!anovg7, '1'N

f.oc- ratron with its pfitie~3ai place of businesi in Dallons Georgia . Willis

1 '- iJflcral I Io 31C, Inc. may be served by service on its attorney of rCCUTCI : H;i rf -Y

W . .Fiusler, CHM & Bassler, LLP, 100 Galleria l,'k Nvy, Suite X510, Atlatita,

is it Gcorgia Limited Liability Company with its principal place OI'busincss

iii Lailycttc;, Ceorga ". z. Wilson Funeral #-#ome La#'hyotc {:hapc], LLC may Uc

served by set-vice on its registeredagcnt ; Leroy Wilson, 555 W. Cloud

Springs [Zoacl, Vort 0*thhotpe, tip 30742 .

G-0, Defend-wit Wilson Funeral Rome J. Avery Bfy~a11 {-h1pel,

LLC is a Georgia .t'aimiwd Liability Company with its principal jAacc of

bm5ilics4 in G'1uth.tunauga, Georgia . Wilson Futicral I lome J . Awry Bryan

-C;hiZ})-e1,1,1aC may be served by service on-its registered agent : Leroy

Wilson, 555 W. Cloud :iprings Rd., Fort Oglcdiorpe, GA 30742 .

Cil . Defendant Wilson Funeral Home Walls Stcwzxt C:lml)el,

rahu 1 v. t
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Warm Funeral Home, Inc. may be served by service on its attorney of

rccord~ Boyd M. Patterson, Jr., 735 Broad St., Suite 1200, Chattanooga, TN

37402-1835.

58. Defendml! Willis funeral Home, Inc. 1S a Georgia

Corpomtroll with ftscpr'irlC~Jal place of business ill Dallon, Georgia. Wmi~

Fu Ileta} Ilome, Inc. may be served by service on its attorney ofrecord: HmTy

W. Bassle!', Cl'im & Dassler, LLP, 100 G~dleda !lkwy, Suite 1510, Atlanta,

GA 30339.

59. Defendant Wilson Funeral Home Lafayct1c Chnpcl, Ll.-e

i~ a Georgia Limited Liability Company wilh its principal p)ucc ofbusiness

in Lafayette, Gcorgin. WilSGl-l f!lU:cral Home Lafayette Chapel, LtC m..-ay be

served by service on ilS rcgisteredagcnt: Leroy WilsOIl, 555 W. Cloud

Springs Road, Fort Gglethorpe,GA 30742.

{)-O, D~lendant Wilson Funend Home J. Avery Bryan {~llapel,

LLC is a Georgia .Limited Liability Company with -its ))fincipal plnccof

bu.r.;illcSS in Chickmnauga,Gcorgia, Wiloou}iutlcl'alllome J. Avery Bryan

,ChnpcJ, LLC umy be served hy scrviccon~tsregistered agent: Leroy

WHoon, 555 W.Cloud Springs Rd., Forl Oglethorpe) GA 30742.

61. Defendant Wilson Funeral Home Wallis Stewart Chnpcl,

LLC is a Georgia Limited LiabiliLy Company with its principal place or
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business in R, D8leflioipe, Georgia . Wilson Punrral Home Wallis Stewart

( hapc;l , LL C may -be served by service oil its registered agent: Leroy W .

Wilson, 555 West Cloud Springs Road, Ft. Oglethorpe, GA 30742 .

62 . Defendant W .L. Wilson & Sons, hic . is '.I Georgia

Ojrporatt,mi with its pricicipaEplacc ofbusincss in Fort Oglethorpe, Georgia.

W.[.. Wilson & Sons, ]cic. may be served by set-vice 01'1. 115 attorney of

record: 'S tcplzen L . C':oitcr, Swift, Curric, Mcf3lice & Hiers, LGl', 1355

Peaehtrec St. NE , Suite 300, Atlanta, GA 30309,

4-URN-DICTION AND VENUE

63 . 'Mis Court has jurisdiction over this action purSUMA to 28

U .S ,-C. § 1332 because there is complete diversity of citizenship between thu

named 3>haintift`s and defendants ; because the amount in Conti-oversy exceeds

$75,000.00, exclusive of interest mad costs as to cach of the named plaintiffs

and each and every member of the proposed class v+rbo has suffered injuries

and il -,miages as a result of dcfendmits' conduct ; and because the Class has

coninion and undivided interest in obtaining punitive damages and equitable

rclicf, that far exceed the jurisdictional minimum in value .

64. Venue is properly laid in this district pursuant to 28

k49019. 1
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"

business in Ft. Oglethorpe, Georgia. Wilson Puncral Home Wallis Stewarl

Chapl~l. LL{~ may be served by service on its registered flg(~nt: Leroy W.

Wilson, 555 Wcst Cloud Springs Road, FL Oglethorpe, GA 30742.

62. Defendant W.L. WilSOIl & SOilS, Inc. is a Georgia

C6rporatiQu with its principal-place ofbusiness in Fort Oglethorpe; Georgia.

W.L. Wilson & Sons, Inc. may be served by service on its aHorney of

record: Stephen L. Cotter, Swift, Curric, McGhee & lUers, LLP, ]355

Peachtree S1. NE, Suite 300, Allanta, GA 30309,

JUIUSDIC'J'l"ON ANn Vl!~NUE

63. This Court has jurisdiction over this action pursuant to 28

U.S.C. § 1332 because lherc is complete diversity of citizenship between the

Ilmned plainlifts and defendants; because the amount in conlmversy exceeds

$'15,000.00, exclusive ()fintcrcst and costs as to eaeh of the named plftintifls

and CUdl and every member oCthe proposed class who has suffixed injuries

and damages as a result ofdefendants' conduct~ llnd because the Class has a

c()nUll(H\ and undivided interest in obtaining punitive damages and equitable

rc1icf, that far exceed the jurisdictional minimum in value.

64. Venue is properly laid in this district pursuant to 2M

U.S.C. § 1391(a) because defendant Tri-Statc resides in this district of

1~'J019.1
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CLASS AC:UQN ALI,IPGAj.j4NS

65 . Ilie plaintiff class consists of (tic sorviving spouses,

('rciitatci~-Y Property. Ms. 13cchtet, Ms. Yockel, and Ms . Webb will se-vet is

24
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Georgia an([ because efG11d&1]IS all reside in Georgia, as they all condLiCt

business in Cficvrsi3, within the moaning of 28 U .S .C. § 1 3 91 (a),as defined III

1391 (c ), and because substantial part of the events giv i ng rise to this

clzin« occurted in this district of Georgia .

relatives and/or de sign ate d representatives ofdeet;cletits whose rernains were

entrusted to the defendants arid delivered toTri-Slatc, during the

Period commencing at a date certain, presently unknown to tile phaiittif4-s and

continuing through Februmy 15, 2002,

66. This action is brought pursuant to the applicable

provisions of Rule 23 of die Federal Rules of Civil Procedure on behalf ot'a

class defined as :

All those who presently possess or who may subsequently acquire the
rio, it to control the disposition of the remains of any decedcum
delivered for cremation to Defendant Tri-State Crcnna(aa-Y, Inc, ; alt
persons who were parties o my contra-ct with any of thc defendants
regarding funcral urangcments for a decedent who was cfctivc:rcd for
cremation to I)C["endnat Tri-St ii tc CTC11laIUI'y, Inc . ; and the estates of"
the decedents and the representatives thereoll,

and a subclass defined s those families whose deccdcnts' uncrematecl ot

whcrwise desecrated remains have been recovered from the Tri-State

143U 0- f
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Georgia and because defendants all reside ill Georgia~ as they all conduct

busi ness in Georgia. within the meaning of 28 U.S .C. § 1391 (a) m; dcnned ill

§ 1391 (c), and because a substantial part. of the ~vents givil1g rise to this

claim occ\ln"cd in this district ofGeorgia.

CLASS ACTION ALLEGAT.lONS

65. "Il1C plainliiI class consists of the sllrviving spouses,

relatives und/or dcsignat(,"(] representatives ofdcccdent$ whose remains were

lllltrustcd to the defendants and delivered to 'l'ri-State, during the Class

Period commencing at a date certain, presently unknown 10 the plnintiff"s and

continuing through February 15, 2002.

66. Tlus action is brought pursuant to the applicable

provisil)I1S of Rule 23 of the federal RI:,les of Civil Proccdme on behalrof a

cInss defined <1S:

AU those who presently possess or who may subsequently acquire the
right to control the disposition of the remains of any decedents
delivered for cremation to Defendant Tti~Statc Crematory, Inc.; aU
persons who were parties to ~Ulycontratl with any oflhc defendanls
regarding funeral arrangements for a decedent who was delivered for
cremation to Defendant Tri-Statc CrcmatQl)'~ Inc.; and the estates of
the decedents and the representatives thcreoi;

il]H.1 n subclass defined as those families whose decedents· 1I1lcremnteu or

otherwise desecrated remains have been recovered fi:om the Tri-Slatc

Crematory property. Ms. Bechtel, Ms. Yackel, and Ms. Webb will serve as

J49UI'U
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equitable Claims,
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named plaintiffs for members of thc proposed class, and Mr . C011YCL'S Will

serve as a named plaintiff for members of the proposed subclass .

67 . Excluded from the class are the (kfenda tits, including any

PtirClit, siibsicliary, affiliate or controlled person of these ClillllCS and 1I1C i C

ufficcrs, direc tors, agents, employees and members of their immediate

families ; and the judicial officers to whom this case is assigned, their staff,

and the members of [heir immediate fiamilics .

68 . The -class atid subclass am so numerous that individual

joinder l?I'ta il its members is impracticable.

69. The identities o :r the class and, subclass tx1emUt;rs for

purposes of class notice may be readily obtained From the dcfcndaiats' and

public records .

70. In this action; common issues of law and Fac t relating to

the conduct, duty and resulting liability of the defendants predomirkate over

any issues affecting only individual class mernbers .

71 . The claitus of the named plaintiffs are typical of the

chaints of the class in that they and their fanilics have been subjected to the

sat-ne unlawful behavior of the defendants, giving rise to common legal and

1
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I. ~.

mlmcd plaintiffs for mcmbers of the proposed class, and Mr. Conyers will

serve as a named plaintiff for members oCthe proposed subclass.

67. Excluded [rom the class are the dcfcndantst including (lJly

parent, subsidiary, affihate or controlled person ofthcs-e entities and their

offiec.rs, direC10r~j agents, employees and members of their immediate

families; and the judicial officers to whom this case is assigned, their staff,

and the members of lheir immediate families.

68. The-class andsubc1ass are so numerous tbal individual

joinder orall its members is impracticable.

69. The identities ofthe class and. subclass members fbI'

purposes of cJass notice may be readily obtained fhull the defcndants' and

public records.

70. In this action; conUllon issuesoflaw anuf..,ct relating to

the conduct, duty andresulling liabmty of the defendants prcdomimllc over

HllY issues affecting only individual class members.

71. The claims ofthe named plaintiffs are typical ofthe

clailHs of the class in that they and their nUllitieS have been subjected to the

same unlawful behavior of the defe-ndantst giving risc to commonlcgul and

equitahle claims,

25
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~Zu~~;~ cri'Civit P~vccc~u~~c .

73 . Glass ccrtiiic~ii~~~ is ~{~~»•v~ri~it~: ~t~rs~~.~i~t icy ltxilc

111G111~C1'S .

2h1 9~~} 1 9 .1

95/L~ 'd bL"~~ b£~ 90L 'OK Hd .~ A~~3fi f13~S~d hIOS~fI~~ Wd 60E50 €1H~ . Z00~-EQ-1~0

72. 'I1~~s CpurE nay ~l~ :cl, ~r~ its ci i s~~•etioa~, to ~~a~ .i r~[a i~a ~lie;sc

c3.ai~~is ~~s .~ CI3SS aCti flll t11'id c~' RUIC 23C~J~(1), (2) .~nc3lor {3) ai'1S~~e 1?cdc;~•~1

23(!~}(I) of tl~c rcdcral T~uies of C~~i! ~'~ ;ocedure U~:c~~tsc tl~ic ~>rc~5~~;utiQ~i crf'

sc;p~artZi~ ;tci~o~~s lay they ii~t~~~~c~t~a l ntct~tt~ci~s of I~~e c~as~ v~+c~t~lc{ ~t~~,~tG n i~sk

c~~ i~~~o~~sistciit or v<~ryi~~ ~+sijl~~~~~liwxs lhak v~rv~ki es~~lilisl~ itacor~i~~~4ibic

s~t~~~t~:u'cls i)f LU~lclu~t fair the tlc~'ct~da~~ts ~~3cUox b~;~use atijuc~.ic~~tio~t~

rc~~~~c~tii~g individual rx emUers of il~.e Mass would, . cIS .'~ i)1'~iC ~, t Ccl, ~ I17~LlC ~', be

c~is~~asiliv~ c>t tlac .i :~tcres~s of tie ~ihcr n~e~r~~icrs o~~ would ris]t suUstaritial4y

i~n~rii~~i~~~ oE• iinped~n~ ~~i~i~• ahi~ity to prvtcct their inlcrests .

74. Class ceriitic~i~c~~~i ~s also ap~r~~a~ia~c ~~ursiia~zt to I~uI~ ;

23(~)~~) o~'thc E~cdcrat~iticles of Civ~11'rnc~clu~-c because 11~c; cle~cnclaiY(s

.~~;tcc~ Q~~ ~rcxi~~c~.4 ~encrally a~p~ic~lile tv 4he ( ;fast, ~naku~Z, 7~3~~r'o~~~~i~i~

cc~c~i4at~lc, ia~jt~i~cttvc stnci/or c~cclaratvry relief.

75 . C;l~ss cert i f~calio~~ is ~lso ~ ~ppraprxatc p~~ ,SE.t~xt to lt~zlc

23(b)(~) o~ ' t}ie I~~deXai ~t.t,tkes o~'C iv il I'roc~durc bcc~.use cai~imc~i~ issues ril '

~rlW ~ll~C ~ I 1C~ ~}T~:(~E1T111i}i3L~ ~V~X ISS liCS 11 EVO~ Vf1l~T ()11~1~ 1A(~ kV l [~lt i~~ C',I~~ys
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72. This Court may elect, in its discretioJl t to maintilill these

dnims as a classactiou under Rule 23(b)(1), (2) and/or (3) of the Fcdt:ral

Rules of Civil Proc<:;durc.

73. Classccrlificationis appropriate purslKllll to Rule

23(b)( I) of the fcdcralRules ofCiviJ Procedure because the prosecution or

SCIl..'U-nlC actions by thc:individual members of the class would -crente alisk

of inconsistent or varying adjudications that would establish incompatible

stnndanls ofconduct fUr the defendants ancVor because adjudic.1tions

respecting individunllllcmbers oftlIe class would, as a practical maltl.;r, be

dispositive of the interests of the other members or would risk substantially

impairing or impeding lheil" ability to protcctthcir interests.

74. Class certification is also nppropriate pursuunt to Rule

23(0)(2) of the Federal: Rules ofCivilProcetlurc because 1he defendants

acted on grounds gcncl'ally applicable to the Class, making nppropl'iale

equitahle, injunctive and/or declaratory relief.

75. Class certification isalso·approprialcpurSuffilt to Rule

23(b)(3) of the Federal Rules of Civil Procedure because common issues of

law and Fact predorninale over issues involving only individual Class

members.

149\)19.1
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would -consolidate these matters and create fewer management diffxculkies

27140019 .1
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7(t. There is a continuity of interest in obtaining appropriate

equitable relief for the subject commingled and desecratcd remains mid III

obtaining adequate compensation for the damagcs, injuries, Lyrict'fancl

anguish that the defendants' actions, have inflicted on (lie class .

77. The named plaiixtiRs are members of the class and

subclass described herein and their Claims are typical of the class .

78 . The named plaintiffs will fairly and adequatcly represent

and protect the interests of the IZ1CiXil]C rs of the class and subclass and neitlicr

has any interests that arc adverse to the interests of the class .

79. The named plaintiffs have retained counsel competent

and cxpcricnceci in complex tort, Consumer and class action litigation,

including cases involving the desecration, co}nmitigliuig, mishandling and

abuse of'remains .

80. A class action approach is supcrior to other available

methods for the fair and efficient adjudication of this dispute because

common questions of law and fact predominate over aa,ty questions that imay

Affect only individual members of the class tuid there would be significant

economics to the courts and the parties 1fl I4lig.11-i 17g U1C CflMtZ1Ca{1 1S5L1CS Oil :1

clms wide basis rather than in repetitive individual trials- A class approach
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76. There is a continuity of interest in outnining appJ'opriatc

C(luhHblc relief for the subject commingled and dcsccmtcd remains and in

obtaining adcquntc compensation for the damages, injuries, grief and

anguish tlHlt the defendants' actions have inflicted on the class.

77. The namcd plaintiffs arc members oftbc class and

subclass described herein and their claims are typkal {If the class.

78. The named plaintiffs will fitirly and adequately rcpwscIl1

and protect the interests of the members of the class and subclass and neither

has any interests that arc adverse to the inleresl's of the class.

79. The named plaintiffs have retained counsel competent

and experienced in complex. tort, consumer and class action litiuution,

including (',ases involving the desecration. commingling, mishandling and

abuse ofrcrnail1s.

80. A dflSS action approach is superior lo other available

methods [or the fair and efticient ndjudication of this dispute bCCHUSC

common questiolls onaw and fact predominate ovcrany questions that may

affect only individual members of the class tUlllthe,rc would be significant

economics tu the courts and the parties in litigating the comlllonissucs on a

C1a~S wide basis rather than in repetitive individual trials. A class ~l[Jpl'Oach

would-eollsolidatc these matters and create fewer management dinicultks

9S/9G 'd
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keeping, with public sensibilities and in accordance with the law .

zst 49U t9 . 1
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because it would provide the beticfits of unitary adjudication, judicial

ecom.»ily, economics of scale and comprcbcnsivt supci-vision by a single

Court .

'1 . Class certification is also appropriatc because this Court

Can clesi{;i3aic Particular claims or issues for class wide ircalmGnl pursuant t (.)

Rule 23(c)(4)(a) and may designate one or more subclasses pursmant to Rule

23{c}(4)(b) of the Fcticra l Rules of Civil Procedure,

~f C'„x'UAIa 1h .L.LEC '1 '1'. NS A 1'LICA#3LE T[3 ALL CLAIMS

82. The plaintiffs, on behalf of themselves and the class, M-

allcxge .md incorporate licrcin, as if set forth in full, each and eve-iy allegation

cvi3tilllli:d in the ])! 'CCECIfn6 paragraphs and furtlicr allege-

83 . C;onumneicag aun time certain, presently unknown to the

named p laii3 lii'fs -mid tbe class members, and continuing through Februm-y

15 , 2002 ((hereinafter, ".Cuss Period") the defendants other thanTri-S'tatc

Crematory, Itic ., contrtactcci to provide !'iuieral-related services, for the

benefit of the plaiiytiffis. and the class members and to accux ;aPlish the

c, c•emakioil of the plaintiffs' decedents remains with dignity and j-cspcct iii
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because it would provide the benefits ofunHnry adjudication, judicial

eCQllomy, economics ofscal-c andc{)mprchensive supervision by a single

court.

g I. Ch\ss cCltification is also appnJpriatc because this Court

can dcsig,11atc particular claims or issues for class wide treatmcnL pUrS1JtUltto

Rule 23(c)(4)(a) and may designate one or more subclasses pursuttlll to Rule

23(c}(4)(b) of the Federal Rules ofCivill'roccdurc,

!~~C'l'UAI.;AI4iI~GATlQNSArlll,ICAnLl~TO ~I,L CLMM.-li

82. The plaintiffs, on behalf of themselves anti the class, rc·

allege ~·t nd incorporate herein, as ifset forth in full, each and every allegation

l,;ontniucd in the preceding paragraphs and further allege:

83. Commencing at fa time certain. presently unknown to the

named plaintiffs and the dass members, and continuing through February

J5.2002 (hereinafter, "Class Period") the defendants other than Tri-Slalc

Crclllal,ory, Inc., contracted to provide funeral~rclntcd services) for the

benefit of the plaintiffs and the class members and to accomplish the

eremaUon onhe plaitltiffs' decedents mmnins with dignity and respect in

k-ccping with public sensibilities and in accordance with the law.

9S/6( '<I
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ci cc:cd r.nts .

86 . T1VOtfgtiout tile Class Period, cornmcxac:ing upcyii a dale

to hunxmn sensibilities and/or cxpressly prohibited by law .

29
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84 . These c3efetudmtts then contracted with Defendant 'l'ri_

Sta tc C:`rc«na#vry, Inc . to carry out this cremation process !or the p l.a intiC[s'

and the class members' beneFit .

85 . Contrary to their contractual, flduciwy and non-delegable

chtt ies, (lie t[eCendanis conimonly and systematically failed, tb i•o ii ghotEt ffic

Class Period, to accomplish the creniatim and disposition process with tile

dignity and respect expected of them by public sensibilities acid required ol'

them by law. Rather than discharging their duties to tile plairi t i ffS and the

class members by fully and faithfully carrying out their obligations, and

without describing their actual practiccs or obtahiing express written

pc:rt»issian therefore, the defendants knC :w}ogly, recklessly andlor

negligently permitted and Faci# .itateti the clisrespc,ctfisl, iniproper and illegal

niishrtncling, desecration, abuse and comniingXing of the remains of the

13rescit€ly Unknown to the pl7intifis and tile class snc ;mbcrs, and coutxnuing

through February 15, 2002, Dt;fendant'i'ri-State Creniatory, Tile ., through (lie

'j'ri-State dei'endants, systctnaticzally and commonly mishandled, desecrated,

abused amid co)wn3nglct1 the remains of the decedents in a manner offeusive

l4 '1i1 1 9. 1
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84. These defendants then contracted wHh Defenuant Tri

State CrcmutOly, Inc. to carry out this cremation process for the plaintifls'

and 1he class members' benefit.

85. Contrary 10 their contrul..:tual, t1ducinry and nOll-delegable

duties, the defendants comll1only and systematically failed, fhroughout the

Class Period, to accomplish the cremation and disposition process with tbe

dignity and respect expected of them by [mbUe sensibilities tUld required or

111011\ by Jaw. Rather than discharging their duties to the plaintiff.." and the

class members by fully and faithfully carrying out their obligutions, and

withont dCsclibing their uetual practices or obtaining express written

permission therefore, the defendants knowingly> recklessly and/or

negligently permiued and fil.dUlated the disrespcctful, improper and illegal

mishandling, desecration, abuse and commingling ofthc remains of the

dcccckmts.

86. Throughout the Class Period, commencil1g upoi! a date

prcsciltly unknown to the plaintiffs and tlle class members, and continuing

through llcbrllury 15,2002, Defendant 'I'd-State Crematory, Tnc" through the

Td-State defendants, systematically and commonly mishandled, dcgccratcd,

abused and commingled the remains of the decedents in a manner oJTellsivc

to human sensibilities and/or expressly prohibited by law.

14'Jlll~.1
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1

W.L. Wilson & Sons by Paula Yockel, his daughter, and dici-caftor delivered

30
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87. The failure of each arid every defendant futteral home to

discharge its duty of special care to ensure that the reniains entrusted to their

,care were handled respectfully and in accordance with the wishes orthe

families of (lie deceased contributed to and caused harm to t is pl ili 'Ia L' irf5 mid

tile, class as a whale, Had -,my one of the dclcraclant funeral homes Inspecte(j,

supervised or monitored Tri-Sla#e`s cremation pracliecs, as this spceial (1111y

McIuirc*,s, Ti•i-St~tlc's practices would have been discovered atid stopped

before widespread injury took place. Because each and every defcndam

funeral home !'ailed to meet its dtt(y, Trl -State was able to COXILI I1LtC ,

mWiscovc:rcd , its practice of tzzis jaandl i tig , comminglitig and desematilig tile

remains ot'ttae lovcd ones of family after family . 'l'luaugh dic defc:ndmiIs'

knowing, reckless, or ncgtigc :nt failure to discover and disclose the (I-LIC

n1lut-c of tic facilities, cguipincrit, practices, and procedures utilized tit Tri-

State about (lie true iiatirrc of the practices t Tri-City, each defendant

cfutribitlcd tomid caused lzarm to every member of the class by enabling

,11)(I iacilil.ltiug the mishandling, commingling ancJ desecration of the

decoduitts' remains .

88. '!'ho rcinains of the decedent, Gilbert Scluechuiiail, who

died December 29, 1992, were entrusted at or about that time to Dc ;tendwit

1 490 11) . 1
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87. The failure of each and every defendant funeral h0111e tt)

dis(:hal'gc its duty of special care to ensure that the remains entrusted to their

C;lfC were handled tespectfully and in accordance with the wishes of tile

HUllifies of the deceased cotllributcd to and caused harm to the plaintiffs and

the class as a whole. Had anyone of the defendant funeral homes inspected,

,'mpcrviscd or monitored Tri-State's eremalion pracliccs, as this special dUly

rcquires, Tri-Statc's practices would have been discovered .111(1 stopped

before widespread injury took plnce. Because cnch and every defendant

funeral home failed to meet its dtlly, Tri-Statc was able to continue,

undiscovered, its practice ofmishandllng, commingling <IUd deSl~crating the

remains of the loved ones of family atlcr f:ullily. Tluough the dcfcndnnls l

knowing, rcc·kless~ or negligent failure to discover and disclose the true

nature of the Hlcilitics, equipment, practices, and procedures utilized at Tri

Stale about the true nature of the practices at Tri-City, each defendanl

conlrilJlllcd 10 and caused hann to every member of the clHSS by enabling

and facilitating the mishandling, cOf\1mingling and desecration of the

dc~~cdcl1 ts' remains.

88. The remains of the decedent, Gilbert Schuchman, who

died D{,~ccmbcr 29, 1992, were entrusted at or nuoulthat lime to Defendant

W.l <. Wilson & Sons by Paula Yockel, his daughter, and lhcl'caft~~r delivered

I ~'11J1 '1.1

9SIl£ 'd

30

AHH38 M3~Sij NOSNIHH Wd O{:50 nHl GOQG-EO-100



Defendant Tri-State .

90 . 'X 'hc; remains of the decedent Willie Florence Swofford,

Vi an .kli n -Stt•icklasld Funcrat Ifwne by 'I'iinmas G . Conyers, his soil, and

31
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for cremation by Defendant W.L. Wilson & Sons to its agent, 1)cficixdanf ' 1 'r i-

S1 'a tc .

89. The remains of tile decedent Robert (1 l ,adstg ric Swoii orc ! ,

who died on or about April, 1993, were entrusted at or about diat time to

Defendant W.L. Wilson & Sons by Carol 13cclitel, his daughter, and

thcrcafter delivered by W .L. Wilson & Sons for cremation to its agent,

a

who thud on or about April, 1995, were entrusted at car about that time to

1?c# 'cndai tt W .i,. Wilson Sons t y Carol 13cchtei, his daughtcr, and

flic-ma!'tot` delivered for cremation by Defendant W.la . Wilson & Suns to it .s

agent, 1)C lctldan l Tti-Stale .

91 . The remains of the decedent smiantt» Webb swin«cy,

who died on August 31 , 2000, wwere entrusted a t car lbotit that tinic (o

)eTentlant Micktacr-ltusli enterprises, by Naomi Webb, her mother, and

thereafter delivered for cremation by 'Defendant 13ucluicr-Rush Enterprises

to its agent, Defendant 'E'ri-Sta le .

92 . The remains of the decedent Thomas J . Caayers, who

died on August 24, 2001, were entrusted at or about that time to Defendant

144010.1
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for c..~rcmation by Defendant W.L. Wilson & Sons to its agent, Defendant 'J'ri~

S1alc.

89. The remains oCthe decedent Robert Gladstone Swofford,

who died on or about April, 1993, were entrusted at or about thai timc to

Defendant W.L. Wilson & Sons by Carol Bcchte1,his daughter, and

thercaner delivered by W.L. Wilson & Sons 1'01' crenwtioll to its agent,

Defendant Tri-State.

90. The remains of the decedent WiHic Florence Swofford,

who died on or about April t 1995, were entrusted at or about that time to

Ddcndallt W.L. Wilson & Sons by Carol Bechtel, his daughter, and

thereafter delivered for crcmationby Defendant W.L. Wilson & Sons to its

agent, Defendant Tri-State.

91. The remains of the decedent Samantha Webb Swinlley,

who died on August 31,2000, were cntmslcd at or about that time lo

I)c{cm)a1l1 Buckner-Rush Enterpriscs 1 by Naomi Webb, her mother, and

1hcr~ancr ddivered for cremation by Defendant Budmcr-Rush Enterprises

to its agent, Defendant Tri-State.

92. The remains of the decedent Thomas J, Conyers, wllo

died on August 24, 2001, were entrusted at or about that time to Defendant

Fnmklin-Strickland Funeral Home by Thomas G. Conyers, his sou, ami
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c ; i-csmatc ry .
i

93 . The named plaintiffs are now informed and believe, arid

111 C;[13 l )C l ;ti' decedents .

94 . Perh aps more horrifying to the plaintiffi and tile class

o Fiheir loved ones were subj ected.

37
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tliereaflct• delivered for cremation by Defendant 17raAlia-Strickland Funeral

Home to its agent, Defendant '1`ri-Statc . The il i 1GrCl3'11 LE;d remains ofThomas

J . 4,anyers, were discovered on the property surrounding Tri-Slate

i

thereon al [cgc, that their parents and decedents were subjected to the

arrlaw[iai and improper practices of Tri-State . Their family mcnibets'

remains were not cremated with diLmity and respect ol- in accordance with

their wishes or the law. Instead, their remains were subjected by dic

cicl'eii(I 'slll t5 to commingling, mishandling, abuse and other Improper

Practices and Xfrcrcesscs and, as a proximate result, were clcseci•atcci,

I T3 1 sl)aitdICCI and/or CQ#'1'i 1t1 J.i1glCCI , together with the remains orcla ."s

l11Ci21UC l'$ is the knowtcdge that, because the defendants exercised compictc

control over the reinains of the decedents and due to the defendants'

improper aiid unlawful desecration of the icniaizxs, including 1he efforts to

conceal the bad acts, many families whose loved o res were delivered to 'l 'ri-

State by (lie other defendants will never know to what treatment the remaijis

1 a9 n 10 . t
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thCr<.~HnCl" delivered for cremation by Dcfcndnnl Franklin-Strickland FUlleral

Home to its agent, Defendant Tri-State. The uncremalcd remains of Thonms

J. Cony...~r:). were discovered on the properly surrounding Tri-Swtc

Cr<~IJ1<ltOJ'Y .

93. The named plaintiff..11 are now informed and believe, and

thereon allege. that their parents and decedents were subjected to the

unlawlhl and improper practices of Tri-State. Their family Illcmhcrs'

remains were not cremated with dignity and respect or in accordance Wilh

thdr wishes or thc law. Instead, their remains wet'C subjected by th<;:

defendants to commingling. rnishandHng, abw:ic and other improper

pructiccs and pl'Oees8<'~s and, as a proximate result. were desecrated,

mishandled and/or commingled, together with the rcmains of cla~8

IllGl11bcn;~ decedents.

94. Perhaps more honifying to the plaintifls and the class

members is the knowledge that. because the defendants exercised complete

control over the remajns of the decedents and duc to the defendants'

improplT and unlawful desecration of the remains. including the errorls to

conceal the bad acts, tnany families whose loved ones were delivered to Tri-

State by the other defendants will never know to what treatment the remains

ofthdr loved ones were subjected.

l4'10 11).1
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95 . Moreover, as a proximate result of { ,a } the reprcscii[ati () a i. s

decc:clej ifs entered into written or oral contracts with the <lefcndzms to obtain

3

ANHS M3NSd KOSN I H8 Wd 11 :90 M ZOOZ-EO- .t00bLSE OR 90L 'ON HVJ85/K 'd

ofciCi1 ;iiilauit .ti that the decedents' remains would be and had bccai crcinatc:c3

in [lie authorized and rc:questcd manner, with diguity ,in(] respect ; (b) the

c;e{CRd i113{.$ ' possession and control of the T'Clllc11i1S of the Il CCCdCntS' rernaiirs,

and l'.U111pIL'LC control over the manner of treatment of these; t•uti'zain: :; ; and (c)

the cvncc;almont by the defendants of tile znisircatment, unishariclli»g,

dGSCGC :•ll. lo 11 and abuse of the rclnaitas, the plaintiffs and class members did

not discover that their decedents' remains were subjected to the dci'en(hants'

misconduct until within one year preceding laic iilirlg o€tPxis evizi1a11iiilt .

90. Specifically, this discovery of tile cl4#cAict :Ints'

misconduct occurred in or about (lie middle of February, 20 0?, when (lie

named pAiintiffti first learned rom public media i-eports that the remains of

decedents delivered to ' I'ri,StatC had bGt'll i11 1lSI ; ilndl CCI , comuiinglrd, abusccl

and dCSecralcd.

IFIRS ' CAUSE OF ACTION"TSUN
rQ 4j ITI\HLE (INJUNCTIVE AND/OR DECLARATORY) RELIEF

97 . The pl aintiffs, on behalf of lI1C'1115e1Y(:S and the CI7S5, rc-

aIlcgc and incorporate herein, as if set forth in full, cach and every allegation

contained iii the preceding paragraphs and further altcge :

98 . 'l'hc plaintiff and the class tlzciiibers irud/tar their

149Ui7, 1
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95. Moreover, as a proximate resuH of (a) the representations

of dcH:ndal\l~ that the decedents' remains would be and had bccncrcmalcd

inlhc aulhorized and requested manner, with dignity and respect; (b) the

defcndfllllS' possession and control of the remains ofthc decedents' remaills t

<1lld complele control over the manner of treatment of lh(~sc remains; and (c)

the COl1cc~llmcntby the defentlants of the mistreatment, mishandling,

(k'.sccratioll and abuse of the remains, the p]ainlifts:mcl class members did

not dis(:ovcr that their decedents' remains were subjecled to the defcmlnnts'

misconduct until wilhin one year preceding the iiHngof this COl1lphfint.

96, Specifically, this discovery ofthedcicndants'

miscomlucl occurred in or about the middle of Febtuary~2002, when the

namcd plaintiffs firslleamcd [1'0111 public media reports that the remains of

decedellts delivered to Trl~Statc had been mishnndlcd, cOJmninghxl, abused

and dcsccrnlcd.

F1RST CAUSROF ACTION
EQUITA81J~ (INJUNCTIVE AND/ORJ>ECLARATORY) RE1.U~Ji'

97. 111C pl3illtiffs~ on behalf of themselves and the c1nss~ rc-

allege and incorporate herein, os if set forth in full, each and every allegation

conlaim:d ill the preceding paragraphs and furthernHcge:

9S. The plaintiff and the class members and/or their

dcccdcJlts entered into written or oral contracls with the defendants to obtain

14901?J
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mishandling, abuse and conimingling of the decedents' rcmtin5 .
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and cnsurc thc cremation of the plaintiffs' deccdents iii an individual,

dignified, respectful and lawful manner . The n-rintiecl plaintiRs and (he class

i7icmtx:rs and/or their dec;cclelics were induced to enter into such contracts icy

(lie (1cli;nciaWs ` CCp I 'GSi;n lill1pnSi which emphasized and assured (lie, dignificd

'c1 icl re, peclti.il manner in which the decedents' remains would be liandled

and cremated and oini tied any information regarding the actual practices tai `

'S'ri-Stacc; or the def'c;ndvit's failure to inspoct, supervise or monitor 1'ri-5tatc .

The plaintiffs and the class members were the natural -, .ind intended

bc"c1Iciarics Of those written mid oral contracts,

99. The plaintiffi., and the class niembars and/or their

decedcas performed all promises, covenants and conditions required on

their pat l to bc: performed pursuant to tits cremation contracts and have folly

pa id the ~agrved-upmn price for (lie dcfenc3<ints' scc•viccs .

100 . During the Class Period, the cleCcndaulc ; breached fliese

c ;onb-ac: ls by failing to accomplish the cremation of the renyaijis of tile,

elcccdeat :; in an individual, dignified, respectful and/or lawful triantier .

101 . Iyislead, the dcfcndanLq employed, authorized

allowed (lie employment of processes and practices resulting in (lie

,~

MIX)i 9A

Case 4:07-cv-00143-HLM     Document 1-2      Filed 07/19/2007     Page 34 of 55

and clIsurc H1C cremation or the plaintiffs' decedents in an individual,

dignified. respectful and lawful manner. The named plnintirr.'i and (he cla~s

lllcmh<.:rs Bl1dlol' their decedents were induced to entct' into such coutracts by

the dcJclldauts' rcprcsentatioas, which emphasized and assured (he dignifil:d

and rc~pccU1.11 manner in which the decedents' remains would be Imndlt~d

and cremated und omitted any information regarding the acltl~\l practices of

Tri-St<ltc or the de[clldanCs n\ilurc to inspect, supClvise or monitor 'I'd-State.

The plnintiff.~ and the class members were the natural aud intended

bCllcHciarics of those written and oral COntracts,

99. The phtintifls and the cJnss members and/of their

decedents pcrformct.l all promises, covenants and conditions required on

their pm l to be perrormed pursuant to the cremation conlracts and h{lvC fully

paid the agr~ed-llpon price for the defendants) services.

100. During the Class Period, the dcfcndnllu; breached these

cuntrn(~Ls by failing to accomplish the cremation of the remains of the

decedents ill an individual j dignified. respectful and/or lawful tnmll1cr.

]01. Instead, the defendants employed) authoriz.ed andlor

allowed the employment of processes and practices resulting in lhe

mishandling, abusca1u{ commingling oflhe decedents' remains,

W;Xll'U
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102, The rernains of the decedents were improperly and

unlawfully handled while in the defendants' exclusive possession and

cuntroi, without the authorixation, knowledge, permission, consent or

ratification of the p l ainti ff's or the class nieraUers_ The remains were abuse(l,

desecrated, commingled with each other and with iion-hunimi residue and

disposed of as no more han garbap, such that the integrity of the reniallis

was violated arid the remains were not returned to the plaintiffs and cla"

disposition. The decedents' fCEltai l.'iS were not afforded lI.1d jYfd Li,11 , respectful

and tEttnificd disposition and were, instead, mishandled, abused and

clc.sect-atccl ,

103 . The iaanicd plaintiffs and the c lass members arc chaqcd

by law, by their own perceived moral obligations and ethical duties and by

natural 5Gi1 t1l11C 17tS to accomplish (lie d ESpdSl110]I of their decedents' rcinains

as requested b y the decedents, as set forth in the CCC1T1at to 11, contracts with thc

clefeadanls, arid in keeping with public 5CI1slI]l li tleS and the law .

104. No adequate remedy ~it law exists to address tbc,, abuse of'

the d CGGdeC11S' remains and, due to dic defendants' UkiolIs, there ay be tYU

way to undo the injustices that have been done . Worse, many amily

members who entrusted their departed loved ones to the defendants inany

never b[; able to learn the true fate o f their remains .

MM h i 35
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102. The rcrnams of the decedents were improperly Hnu

untawHllly handled while in the defendants' exclusive possession Hnd

control, without lhe authorization, knowledge, permission, consellt or

rntHication of the plaintiff.'] or the class members. The remains were abused,

desecrated, commingled with each other and with non-human residue ami

disposed of as no more than garbage, such that the integrity of the remains

was violaled and the remains were not returned to the plainliffs ~nd class tot

disposilion. 111c decedents' remains were not ntlbrded individual, respectful

am} dignified disposition and werel instead, mishandled, abused and

desecrated,

103. The namcd plaintiffs and the class members arc charged

by law, hy their own perceived mora! obligations and ethical duties and by

natural sentiments to accomplish the disposition of their decedents) rernains

as rC(lUcstcd by the decedents, as set forth inthe crcmaliQll conU't;lcls wilh the

defendants) and in kecpillg with public sensibilities and the law,

104. No adequate remedy at law exists to adtlrcss the ,lbusc of

the decedents' remains and, due to the defendants' actiollsr thcrc may be no

way lo nndo the injustices that have been done. Worse, many family

ll1clllbcr~ who entrusted their departed loved ones to the defendants many

IH,wcr be able to learn the true [ale ofthcir remains.

3S
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105. AccordiEigly, the plaintiffs, ors behalf' of themsclvcs and

the class, request the following equitable relief-

(a) A judicial dctermination and declaration of the riglits of

11ic plaintiffs and tile class and die responsibilities of flit : defc;ru.fiazllti with

respect to the remains that are the subject of this action ;

(b) Thai the defendants be enjoined to return to thu plaintiffs

and class members any and all remains of decedents still in the Defcnclaot

Tri-State's liossession, custody or control so that respectful and dignified

disI)osition of the remains may be accomplished ;

(c) That the dfffendmits disctosc to the plaintiffis and tile

cl,asti, insofar as is possible, tile whereabouts of the dcscci-;itcd and

c:oMmungled remains and residue contaiiiing corximinglct .1 z-cruains of

dcecclc,nis delivered to 'l'ri-State during die Class Period so that the plaintifis,

and (lie class may carry out the dignified and CCSpCC1fid disposition of Saille,

(d) That the property upon which the remaim were

discovered and iti which flzcy were interred, desecrated and CUIIl i111 1 1 gICd t1C

tacld ill trust for the benefit of the class pending the Ultifflate disposition by

the (",Hurt;

(c) That the defendants be enjoined to cease and desist all

wishatdlitig, abuse and desecration of human remaius ; and

1 4 1,ui 9 .1 16
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105. Accordingly, the plaintiffs, on behalf or themselves and

the cla~s, request the following equilable relief:

(a) A judicial determination and declaration of the rights of

lhl} pfaintifrs and the class and the responsibilities of the defendants with

respect to the remains that are the subjcctof(his actiotl;

(b) Thal the defendants be enjoined to return to the plainli ffs

and Cf;'ISS members any and all remains of decedents still in the Defendant

"I'd-State's possession, custody or control so that respcctfi.ll and dignified

disposiLion of the remains may be aCC01'nplisbcd~

(e) That the defendants disclose to the phlintiffs and the

class, insofar as is po~siblc~ the whereabouts of the desecrated and

commingled remains and residue containing commingled remains of

(kccdenls delivered to Tri.;.Statc during the Class Period so that the plainti fts

anti thl~ class may carry out the dignified and respcctfhl disposition of same;

(d) That the properLy upon which the remains were

discovered and in which they were inlcncd, desecrated and couuningled he

held in trust for the benefit of the. class pending the ultimate disposition by

(he Comt;

(c) That the defendants be enjoined to cease and desist all

mishandlillg, abuse and desecration of human rcmainsj and

14')01'.>.1
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(#) 'i' Iiat the c1cfendants be determined raid declared it) be

(imuulcially responsible for the costs and expenses of accoMplishiaig any and

all ciipp3ifited and respectful disposition of the cle :udenls' rcumim as may l)c

possib l e. .

S ECOND f. ;'A,USie, (3[<' AC;'I"SUN
BREACH ACH 01? CONTRACT

106, I`lic plaintiffs, nnbel-ka1!'af thCmselvcs cil ld II.1t Gi :i sti, E-c-

aIluge and itic,orporate herein, as if set forth in full, Mach and every allcgalioii

containcd in (lie prcccding paragraphs and furthera0egc :

107 . The muncd plain lift's and the class members and/or their

decedents entered into written or oral contracts with the defendants to cxbt , ri ii

mid ensure the cremation of (lie decccicnls in an individual, (lignifled,

Tc;5pcctfizl mid lawful ruanncr . The expcctations of the named plaintiffs and

the class members, as reasonable persons, were that these c ;oitilracts,

expressly or by reasonable iznplic-giaiY, assured the legal, dibuitice! and

respectful disposition of their decedents' remains . I'liese contracts

uniforrnly omitted material information regarding Tri-State's actual

practices, '1't•i-State's unlicensed status, and the defendants' failure tu

inspect, monitor or supervise 7 'ri-State. The named plaintiffs and the class

members were the natural and intended bCIICftC1 ar)CS of those writteii and

oral conlracts .

141)019.1 37
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·.
(t) That the dcferldanls be determined rmd declared to be

CiwlIlcially responsible for the Costs and expenses of accomplishing any und

all digni lkd and respectful <.Jisposition of the decedents' rCnlnins as may be

possible.

SECO,.N.U {~AUSl~ OF ACTIOl"!
BREACH OF CONTRACT

106. The plaintiffs, on behalfof themselves and the c1nss, rc-

allege and incorporate herein, as ifset forth in fult, each and every allegatioll

c(mtnincd in lhe preceding paragraphs and further allege:

f07. The nmncd plainlifts and the class members and/or thdr

decedents cntt~red into written or oral contracts with the dcfcudants to obt:tin

undCllsuTe the c,rcmation of the decedents in ;.m individual, dignilicd,

rcspcctfil1 ;.md lawful manner. The expectations of the named plaiJlliffs alld

the cla:ss members, as reasonable persons, were that these contracts,

expressly or by reasonable implicatioll, assured the legal, dignit1cd and

respectful disposition of their decedents' remains. Thcs~ contracts

uniformly omillcd material information regarding Tri-Stntc's aclunl

practices, Tri~Sla(c's unlicensed status, and the defendants' failure tu

inspect, monitor or supervise Tri-Statc. The named plaintins and the class

members were the natural and intended beneficiaries of those written and

oral contracts.
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1 08. 'Me: named plaintiffs and the class members and/or t l z eil-

deccdcnts Im-ibrined all promises, covenants and conditions required on

their part to be pi;r1'vrmed pit1SUatit to lie Cremation Contracts and have fully

paid the ag reed-upon price For the defcodants' Services .

109. 'l'1ic dcfendants bruclicct their exxrress written and oral

coiltacls, iiutylicd contracts with and promises to the plaintiffs, the cinss and

their decedents by improperly handling or causing (he improper handling of

the deCE:dm l5 ' i"Gitl 2f ltlS as described hercin, and b y faili ng to disclose the

Iruc nature of "Tri-Statc's pracliccs and pxoccciures .

1 l0. The class membcrs were tile natural and inle ;nicci

bem:ficiaries or tile cUntr,-.-jcts wifli the defendants regarding runcral services

to be provided for the decedents .

111 . As ii praxirrzale restElt of lltc dci'ei i,datics y breac: 4 4rs oC

csan4rac4, the plaintiffs and the class atacUut their decedents have incurred

dz-im,igcs in the amounts they prt;viott4ly paid the defendmis for cremation

set-vices improperly per!'ornted, and, as a further result Of fl IC c9cfcuclants'

breaches of contract, the plaintiffs and the class have incurred and will incur

additional monetary losses in attempting to recover, identify and respectfully
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108. '111C named pl~tintiffs 3ud the ch\ss members and/or their

decedents performed all promises, covenants and conditions required on

their parl to be performed pursuant to the cremation contracts and have fully

paid the agreed-upon price f~)f the defendants' services.

109. 'J11C defendants breached their express written ,md oral

contacls, implied contracts with and promises to tho plaintiUs, the c1nss and

their decedents by improperly handling or causing the improper handling or

the decedents' remains as described herein, and by failing to disclose the

trw.:: ll~turC of Tri·Statc's practices and procedures.

I LO. The class members were the natural and inlcndcd

bCI\t:{it;iarics or lite contracts with the defendants regarding funeral services

to be provided tbr the decedents.

111. As a proximale result of the defendants) breaches or

conlnlct, the phliutiffs and the class and/or their decedenls have incurred

d<lmages in the amounts they prcviou~ly paid the defcnd<lll\S for cremalion

scrviecs improperly pct'fonncd, and~ as a further result oftlle defendants'

breaches of contract, the plaintiffs and the class have incurred and will inCtlT

additionnlmonctary losses in attempting to recover, idcnli(y and rcspcctthlly

dispose of the decedents· remains.

1<19019.1
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111 IRD CAUSE OF A(
BREACH OF COVENANT Or GOOD FAITH AND FAIR DEALING

112. The plaintiffs, nn behalf of tl3cn l,5ctv es ,11 ld the c1Rss, rc-

aIicec and incorporate ticrcin, as if set forth ill full, each and every illej ;atioii

com-affloci 0i the preceding paragraphs and further allugc :

113 . At all ma leaial times, the defendants, other tti-au'a 'r i -S t y+ . l.c,

held themselves out to be reputable, experienced, caring and tnistworthy

entities engaged ill the business of dignified aud rcspec :tiiil disposition and

crcctiati kill of lwman remains .

114. The defendants, other than ' 1'ri -5latc s rrspt'esc:iitcd tot lie

public at large and, in particular, to file plaintiffs and class members that

they would properly, c:arciully, professionally, decently mid respoctrully

pe i•I'orrn or -accomplish the crcma lion of the decedents' F'Cma 111 5 ill a l iklmncr

conl.onning, with the law, Wt01 human dignity and. Will the wishes of the

0ai.nti ffs and the cl ass and of (lie cicccdents as spccified in their agreements .

115 . In conducting the activities and making Ilie

mpresemations described herein, the defendants breached the covenants of

good fzilh and fiair dealing, implicit in their contracts and imposed iipon

them by law, by failing to abide by their agreements and protilises to

cl,cmatc, respectfiilly arlrl with dignity, the remains of the decedenbs, by

IA7UI4. 1
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TIIIRD CAUSl~ OJ~ ACTIO~

UIUtAC.Il OF COVI~NANTOFGOOI) Il'A1TH ANI) FAIR UEALING

112. The plaintiOs, on behalfof themselves and the class, rc-

allcp,c {Jnd incorporate herein, as if set iorlll in full, caeh and every alkgation

(~ol\taiJll,:~d in the preceding paragraphs and further allege:

113. At aU mafelial times, the defendants, otl1er thaH Tl'i~Sht.t.c,

held themselves out to be reputable, expericnced, caring and tntslworthy

cntilicll cngag~d in the busincss ofdignitied and rcspectfill disposition and

cr~mation ofhuman remains.

114. The defendants, other than Tri-Statc J rcpresl,.mtcd to the

public nt Inrge amJ, in parlicular, to the pla.intiffs and class members thal

lhcyWQuld properly. carefully, professionally, decelltly and respectfully

pCl'lorm or accomplish the cremation ofthe decedents' remains in a manner

conlonnillg with the law, wilh human dignity and with the wishes of the

plai.ntift:o; and the class and of the decedents as specified in their agreemellls,

115. In conducting thc activities and making lhe

rcprcsenW.lions described hcrein~ the defenda.nts breached the l~OVCIlants of

good tailh and i'b.ir dealing, implicit in their contracts and imposed upon

them by law, hy fililing to abide by their agreements and promises to

ctcmatc, respectfully and with dignity, the remains of the deccdcnt$~ by

Huusing the lrust that the plaintiff.'i and the class placed in them, by

14'J0191

95/01' 'd ~L5£ VtG gaL 'ON X~3

)')

AHM38 M3~S~ NOSNfM8 Wd ZI:90 nHl 2002-£0-100



similar indcccracics uport human remains .
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llllp l'c)pt;dy handling the dCCCdCk1 t 5' rcinains, -mtl by falsely stating that the

dcccduts' remains had been properly treatcd mid/or W concealing the true

11lC;t l MfS Mid resul ts.ot'. the handling of the remains .

11fi, As a direct and proximate result of the defmidants'

brc.,ic lics of the covenants of good faith and fair deal ing , €hk'e r )Ia iw 1 fR and

the class have incurred damages in the arriomits previously paid to the

defendants and have incurred atiJ Will incur additional monetaty losses and

have suffered and will continue to stiffer physical injury, shoc k , outrage,

extreme a»xicty, worry, mortification, embarrassment, humiliation, distress,

grief and sorrow upon the discovery of the defendants' rnishandl-hig, abuse

and desecration o f the decedents' rcmai ii s .

117 . In pLrfoi•uiing their acts, omissions, false represcuftmions

and GOI7GCR l l t2e[1l5 herein a l l (;gCd r tile dL ft'.11d 51[1lS acted 111LC'ili l1V .tl'el l I}l ,

knowhigly, with oppression, fraud and malice and/or in recklessand

conscious disregard o f the rights of the plain tifi's and the class, 'mc

plaintiffs and the class are, therefore, entitled to punitive and e.xemnplary

cl .'1mZg(;5 fiCU 17 1 the IICfCI Idat1lS in such amount as shall be 1tCCi'.5S3TS/ a t'1(I

appropriate to punish the. defendants and to deter them and anyone, else frorn

ever committing, enabling, aiding and abetting, or recklessly allowing

i

14901 9 .1
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, .'

improperly handling the decedents' rcmain~, and hy falsely staling that the

decedents' remains had been properly treated and/or in concealing the tme

melilods aud results of the handling of the remains.

116. As a direct and proximate l't~su1t. ofthc defendants'

breaches of the covenants of good failh and fnir dealing, the plniuljf(") and

the elm..:s have incurred damages in the amollnts preViously pajd to the

ddcnd;mts and have im.~urrcd ano will incur additional mOllc~,ary lossl~s and

have suffered and will continue to suffer physical injllt'Y, shock, outrage,

extreme anxiety, worry, mortification, embarrassment, humiliation, distress,

grief and sorrow upon the discovery of the defendants' rnishandhng, abuse

and desecration 0 rthe decedents' remains.

117. In performing their acts. omissions, false representations

and concealments herein alleged, the defendrulls acted intentionally,

knowillgly, with oppression, rnmd and malice and/or in rcddess and

conscious disregard of the rights of thc plaintifts and the class. The

phlintiffs and the class are, therefore, entitled to pUllitive and exemplary

damages from the defendants in such amount as shaH be necessary and

appropriate 10 punish the defendants and to ueter them and anyone else from

ever cOllunitting, enabling, aiding and abetting, or recklessly allowing

similar indecencies upon human remains.

1'1'.l(JIYI
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rcmai u; , as described herein, by negl igently or recklessly entrusting Tfi-S Late

41
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FjU( RTJJ CAUSE OF ACTION
BREACH OF FIDUCIARY DUTY/SPIVICIAL DUTY

1 8 . '1'hc pllintiffs, on behali'at thcrnsetvrs .riic1 tlac; cliss, rc:-

alfczgeand incorporate herein, ass if set forth in toll, each ind every allcgatIc,i1

containcd in the preceding paragraphs i-md further allcge :

119. By offering fikneral-relatcd services that the plaintiffis ;md

the class reasonably expected would be performcd or accomplished in 11

dignified and respectful manner, the clc:fcndants knowingly and iiitc:ntianally

entered into a special relationship of trust and cota fi cti;n cc with ( lic plaintiff's,

the class and their dccedenls-, In entering into agreements to efTectuatcand

complete the disposition of remains, the defendants undertook to

respectfully, t'cspoaxsibly and lawfully discharge these clulits iueluditrZy

specifically the duty to perform disposition services in a dignified and

rc:s})LCt[u[ rnanticr, within the bounds of industry practice, and in accordance

with all applicable law and regulations .

1 20. The defendants were, therefore, charged with a fiduciary

or special duty to the p ia in tifiis, the class and their dCCCdCIILS to ftilly a ll(I

faithfully pi;rl'ottu the disposition duties .

121 . 13y mishandling, abusing and desecrating the decedents'

141019 1
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'~'O(J~TH CAUS.~ Olr A,CTIO.1i
nUEACH OF li'IDUCJA\t.y f)UTY/SI:·r~CJAL·J)(JTY

I 18, The plaintiffs, on behalf of themselves awl the c1t.lss J u>

allege and incorporate herein. as if set forth in fuU I each and every ailcgatioH

contained in the pret~eding paragraphs and further allege:

119. By offering funeral-related services that the pJalntif1s and

the class reasonably expected would be performed or accomplished in a

dignified nnd l'cspccUhl manner, the defendants knowingly and intentionally

entered into n special relationship oftrust and coniidence with the plaintiffs,

the class and their decedents, In entering into ngrcemCllls to crtecluate and

complete the disposition ofremains, the defendants undertook to

respectflilly, l'cspOJlsihly and lawfully discharge these dUlies including

specifically the dUly to pcdbnn disposiLion services in a dignified and

rcspcct{ttl manner, within the bounds of industry practice, and in ,iccordancc

wi til all applicable law and regulations.

120. The defendants were, therefore, charged with t\ fiduciary

or special duty to the plaintiHs, the class and their decedent'i to fully and

faithfully perform the disposition duties.

121, By mishandling, abusing and desecrating the decedents I

rcmain8 as described herein, by negligently or recklessly entrusting 'I'd-Slate

4\

,'.
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State, and thereby allowi ng ' 1'ri-State's fraudulent practices to continve,

42
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wills lliec bodies or pitiitiEiff"s' laved uncs, and by failing to properly Im-form

Or :.iCC0iJ,7 k7hSh those services that tile d f:fe lida[liS had expressly or impliedly

ai;~•ce~l to perform, the defendants, and each of them, breached the fiducial-y

duties owed by them to the plaintitrs, the c l ass and the cicccclents .

122 . As a direct and proximate result of the derendants'

breaches of their fiduciary d 11tkCS, the plaintiffs and (lie glass have Wen

damaged and injured as set forth abovc .

123 . Further, the failure of each and every defendant ftmeral

home to faithfully perform the disposition E[utics, including the failure it)

unsure that its agcitt, 'I"ri-Statc Crematoy-iurti, properly arsed respectfully

handled the dcccclc11ts' remains, contributed to and caused injury LO }Ai,lfif'f's

and the class as a whole because but for the failure of each fimc:ral borne

properly to discharge its duty, Ui-Siate's horrific practices would have bucti

discovered and stopped Wore widespread injury took place.

124 . Finally, the fitne i•al home defendaws weve recklessly or

negligently complicit ire, arlci vicariously liable for, the finiudulont

cc»IcQillmc;nt by the Tr i State de'fen tiants of the ndulter.a lect nattwe of tile

cremated remains returned by the Tt-i-SiatG dcfetidanls to the families by

flailing to supervise, monitor, and inspect tile premises and practices of Tri

1490 19 . !
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" ,

with the bodies of plaillti fts , loved oncs~ amI by failing to properly perform

or accomplish those services that the defendants had expressly or implictlly

agreed to perform, the defendants, and each of them, hreached the tiduciary

dUlies o\V~d by them to the plainLitrs~ the class and the decedents.

122. As a direct and proximate result of the dcn;~ndants\

breaclles ofthcir fiduciary duties, the plaintitls and the class have been

damaged and injured as set forth above.

l23. Further, the failure of each and every de fcndant funeral

home to faithfully perform the disposition duties, including the failure to

ensme that it~ agent, Tri-Statc Crematorium, properly and respectfully

handled the dcccdcnts\ remains, conuibutcd lo and caused injury to p[ainli1'fs

and the class ns 3 whole because but for the fllilure ofcadi fUrlewJ horne

properly to discharge its duty, Tri-State's horrific practices would have bl:cn

discovered and stopped before widespread injury took place.

124. Finally, the fhneral home defendanls were recklessly or

negligently complicit in, and vicariously liable for, the fraudulent

concealment by the Tri State defendants aflile l1dlllteratl..~d nature of the

cremated rel1\ain~ returned by the Tri~Statc dercndanls to the families by

Gtilil1g tt) supervise, monitor, und inspect the premises and practices or Tri

Stalc\ Hnd thereby ul10wing Tri-Statc's fraudulent practices to continue,

14'1ll! [I.l
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clc;i'cn&nts, as describc ;ci ill this Complaint, operated as a Fraud upoil tile

plain tiff's and the class in that the actual conduct of these dt' .Ce«danls was

[ln l fOl`i!! ly and actively concealed from 1hL'e plain ( l(.CS and tile e1jiss

throughout (lie class period .

4 3
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125 . The ticfcudants' conduct ire breach of their fiduciary

ob1igraiians, was intentional, knowing, done with oppression, fraud and

malice and/or done iii reckless and conscious disregard of the right's oftfic

pl i9illl(tl$ and ( l Ic class . The plaintiffs a t 1 c1 tile Class .' 1['G } 1I3GrCfUI'(', , entitled (a

pLmi i.lvc and excinplary damages from tile d vfetl(ja E l ts ill such ailloil a it as

shall bQ necessary and appropriate to punish the <le{cncja«iS and to (}[;ICY

[hem and tiyoiic else from ever committing, ciyal)linF, aiding and bc :liiiig,

or recklessly allowing similar indecencies upon human t411m1IiS .

)+'ItAill)tll,EN'I'CONDUC'I'AS,fo,rRi-SI'A'I'P, DEFENDANTS

126. The plaintiffs, on behalf of ffictnselvcs and the class, re-

allege and incorporate lierei«, as if set forth in full, each and every allegatioil

contained in the preceding paragraphs and further allege against the TI-1-

State d C fCfIdui1 tS :

127 . Tile conduct of the Tri-State operations by tile Tri-State

k 494!1 N . I
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125. The dcfendants' conduct in breach oflhcir fiduciary

obligations, was intcntional, knowing, done with oppressioll, fraud ~uul

malice and/or dune jn reckless and consciolls disregard of the rights of the

plailltitls and the class. The plaintiffs amlthe class mc, thcn;fore, entitled lo

punitive awl exemplary damages from the defendants iu touch anll)tllll a~

shall be necessary and appropriate to punish the defcndants and to deter

them and anyonc else from ever committing, enabling, "liding and abetting,

or recklessly allowing similar indecencies upon human remains.

FIII'TH CAUSIC OF ACT.ION
JrRAUOlJLENT CONDUCT AS TO TRI-STATE »E"(I'EN))AN'rS

126. The plaintiffs, on behalf of themselves and the class, rc-

nllc~c nmJ iucoqlorntc herein, us ifsel forth in rull, each and every allcgutioll

contained in the preceding paragraphs and further allege against the Tri-

State defendants:

l27. The conduct of the Tri-Slate operations by the Trj·Stalc

lkfcndnnls, as described in this Complaint, operated as a fraud tlpOn the

plainliff's and lhe cluss in that the actual conduct of1hesc dcrl.:udants was

uniformly and actively concealed fronl the plainlifCs and the clHSS

throughollt lhe class period.

149019.1
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way that it was difficult or impossible for the plaintiff's tocliscovca' (lie

44
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128. Plaintiffs' reliance on all defendants' proper conduct of

cvc:x-y stage of the disposition process was justified and reasonable in that tile

funeral home de#4iticl nntS, with whom the phaintiffs dealt, and to W11011) they

entrusted their loved ones' remains fbr disposition, held tfacrnselvc,s out to iic

rclm4aUlc, experienced and trustworthy entities ill tile busilless of Funeral

en4rnux4ion and related services .

129 . Ibe plaintiffs and the class first became aware aiid could

first reasonably have become aware of the concealed misconduct of the "I'd-

State tlufcnclants ill or about mid .-Febtuary, 2002,

130, A; a proxunatc resiilt of tlic 'S'ri-Stakc cicfe.F-iciancs'

Cra IIdLkIL',nl conduct, fraud and deceit, the plainliffis and tile class have

sLt fferect cl a .i.uagcs and injuries ctcscribcd herein .

131 . The Tri-S(ate (1cfcndants' Fraud alid deceit, consisting of

1) their concealment of their unlicensed 51a Lu5, 2) their Fraudulent conduct ilk

conYtni tig litig , desecrating, illid adulterating LfiG bu l]l iiil remaitis entrusted to

them and the a•c5u1[itib crc;matcdd remains, r1I1d 3 ) their uniform concealinclit

ajad nondisclosure of this misconduct, and their implicit representation,

through the return of separa tcly packaged cx'ciauited remains, that crematiolls

bad been 4frupcr1y accomplished, GQl1CC itI113g from the iflail 1Llf't`s in such

L

t 4 'a(IS 9 . 1
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128, Plaintiffs' reliance on all defendants' proper conduct of

every stage of the disposition process was justified and tcnsOlmblc in that lhe

rUI1~ral home dctcmJants. with whom the plaintiffs dealt, and lo whom they

entrusted their loved ones' remains fbr disp()~ition, held themselves oul to he

rcpulablc, experienced and trustworthy entities in the husiness of ftmcml

crumatioll and related services.

129. The plaintiffs and the clru>s first became awnre and clluld

iirsl reasonably have become aware ofthe concealed misconduct ofthe Tri-

Slate <.lclcnoants ill or about mid-February, 2002,

130, I\s a proximat-e result of the Tri-Statc defendants'

(laltduh.illll~onducl, fraud and deceit, the plaintilT.sand the class have

suffered dCl.l.U:lgCS and injuries described herein.

131. '111c Td-Stale defendants' fraud and deceit, consisting of

l) their concc<ltmcnt of their unlicensed status, 2) their friluuulctit conduct ill

curnmiugl ing, desecrating, and adulterating the hunuUl rt~mains entrusted to

thcm and the rcsuHillg cremated remains, and 3) their llllifQnn concealment

and nondisclosure of this misconduct, and their implicit rcpl'(~scl1tatiol1,

lhrough the return ofseparately packaged cremated remains, that crematioll.'S

had been properly accomphshed, cOllccalil1g from the plaintitls ill such a

way that it wa& difficult or impossible for theplaintiOs tudiscovcr the

",
I
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pcrlormance of sticft services, the individual, proper and rcspect .ftil
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intrinsically commingled and adulterated nature of the, cremated remains,

was it}tcntional, lmowing, done with oppression, fhaud alici 1111lice and done

in reckless mid conscious disregard of the ribl) ts of tl ic pJa inlif'['S and IIie

Class . The plaintiff's and the class arc, tliereiarc, c«ftitle:d to punitive and

exemplary damages from said dcfctidants in such ;»uou0l as shall be

necessary mid appropriate to punish tlic defendants and to deter themaaacl

anyone else from ever con1milting similar ltadeCcoC1C5 upon humall remains .

SIXJrJ] . CAUSE, OF ACTION
NEGLIGENCE

132. The. plaintiffs, on behalfof themselves and the class, re-

al1cgo ali it incorporate hc: t•ci», as if set forth in Full, t!acli and every allegatfoll

cunl ,'Li F 3t~ cl in the preceding paragraphs and further allege :

133. At all nizaferial times, the defendants owed a duty to the

pIaintEfis and the Class to act vtrilh khe ordinary care of a reasonable person

witli respect to all aspects of the services promised including, but not limited

to, all pliasc„5 of tile cremation process, including but not limited to li lt:

hiring, retention, training and supervision of all agents, cinployecs and

rcprescnWi{ives of the deCendants, in connection with such services and

lramactionS, (lie management and aciminislratioii of tlic ; services and

lrattsrtclion, (lie association with other persons atid entities to accomplish (lie

149019 . i
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ill1rinslcnUy commingled and adulterated nature of tim cremated remains,

VI.l!; intentional; knowing, done with oppression, fhlUd .Uld malice rmd done

in rcckles!: and conscious disregard ofthe tights of the plaintiffs and 1h~

ch~ss. The plaintif[~ and the class arc, therefore. entitled to pL.ll)itive and

CX\?lllpJary damages from said defendants in such :nnolllll as shall be

necessary and appropriate to punish the defcndautSitlld to tleter nll~m and

~ll1YOtlC else from ever committing similar indeceflcics upon human remains.

SIXTH CAUSI~OF ACTJO~
NEGIJIGJ£NCE

J32. The pJaintiffs, on behalfofthcmseJvcs and the class, I'C~

alfcgc ;md incorporate herein l as ifsct forLh ill full, each :md every iLllcgatiOIl

cOllt~incd in the preceding paragraph!) and further allege:

133. At all material times; the dcfendUlltsowcd a dUly to the

plaintifls and the cla~s to act wilhthc ordinary care ofa reasonable person

with rcspect to ,\11 aspects of the services promised including, but not limit0d

to, all phases of the cremation process, including but not limited to the

hiring, relention, training and supervision of all agen ts, employees and

representatives of the defendants, in connection with such services and

tnmsactions, the management and adminiSlrution of the services and

transaction, the Hssocialion with other persons and clllitics to accomplish the

perJonnance of such services, the individual, proper and respectful

l490[l).1
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niishandled the d CCCdelilS' y'{; lIliilll5, and/or caused, contributed to, or aided
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pct•fiormaltce of ttll steps of the cremation process, :ill{ tile artCl'. 1 ' ta li t ;Y1L' il t that

all such scrv ices wcrc being fully and properly trndet-tciken and ix,-formed.

134. '17ce defi ;udartts negligently and circlessly failed to

discharge flicsc duties .

135 . As a l)rt)xii-ii~t4c c,,nise of'tlzedeiericlaiits' negligence, the

pl 1, i 41 ti 1 "['S anti thee c l ass members have been damages and injured as descdbcd

herein .

SEVENTH cArrsr OF AC7111UN
WILLFUL 1NTEMPZ+:RENCE WIT14 REMAINS'

AND INTENTIONAL MISHANDLING OF A CORPSE

i 36. 'me plairzti ffs, o» behalf of themselves and the class, re-

allege and incorporate fierchi, as if set forth in full, each and every allegal ion

cunltlined in the preceding piragraphs and `litt'tlici• allege :

137. The Plaiutiffi anti the class, as the ciec:edmtS' ncxk of lciii,

had or have a personal c}uasi-propcrty right to ensure the proper haudling

and burial of the deecdents' remains .

138 . The plaintiffs and die class expressed their w iShGS to the

dc ;ii.ndams regarding the mamncr in which the remains were to be handled .

139. '1lie c lcfcitdartts had the opportunity to comply with the

p[,tintifls' anti the class member's expressed WiSliCS .

140 . The ofcnd.an[s, however, willfully a ud deliberately
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" .

pcrfbnuancc of ull steps of the cremation process, and the ascertainment lhal

an such services were being fully and properly undertaken and performed,

134. "]11e defendanlS negligently and carelessly failed to

discharge these duties.

135. As a proxi male cause of the defendants' negligence I the

plaintifls anet the class Jnembcrs have been damages and injured as described

herein.

SEVENTII CAU~(i;OF J\rTION
WILLIi'lIL INl'l~RIi'ERENClj: WITH IU~MAINS

ANn INTKNTIONI\.L MISHANDJJNGOli' A f:OUl-SE

l36. The plaintiffs t on behalfofthcrnsclves and the class, rc-

allege and incorporate herein t as if set forth ill full, each lmd every allegation

conl<\hlcd in the preceding paragraphs and further allege:

137. The phtintifts and the class) as the decedents' next orkin,

hnd or have a personal quasi-property right to ensure the proper lmndling

and buri"ll of the decedents' remains.

138. The plainliffs and tile class expressed 1l1cir wishes to the

defendanlS regarding the rn<Umcr in which the remains were to be handled.

139. 'fhe defendants had the opportunity to comply wiLh lhc

plaintifft" and the class member's expressed wishes.

l40. The defendants, however, willfully and dcHbcratdy

mishandled the decedents' l"cmains, and/or caused) contribuled to, or aided

g91L~ 'd ~L9£ ~£~ 90L 'ON X~j AH~38 M3~S~ NOSNI~8 Wd vi :90 nHl ZODZ-EO-100



damages from the defendants in such arnount as shall be necessary and
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and abetted the S'ri-State defendants' Il ]ISbatiCi lii'1g by knowingly faifing to

assure tbat'rri-States operations were conducted pa•ope:rly , i'eS4)GGtfUI l )J, aml

iii accordance with ail applicable law and regulations, and thereby iwerrcred

with tl1q. l ' lght5 and responsibilities O('tlae plaintiffs and the class to ci'ti:ct the

proper disposition of the remains with Utmost dignity, it) accordance with tile

Inm and their wislics, requests and beliefs .

141 , ' l ' hedcfcndati ts' i zii shancil ing of thc ret - r iai i i s ~ay id tlici i-

imcrfeccncc with the rights of the plaintiffs and the class precluded the

Plaintiffs, an cd tile class from exercising their rights and pcrrorming I.iic i r

respun5ibifitics of appropriately disposing of the remains or their decedcm. ,

142. As a diri;cl, knvwiiJoresceaEyle and proximate result of

the itttcntiunal mishandling of the remains by the defendants, the p17inti1't's

ail([ flic cl ass have SuCfcrcd and continue to suffer injury and damages .

143. In mishandling or causing or contributing to the

mishandling o/'thc remains of the decedents, the defendan(sacted

inteniiomally, knowingly, with oppression, fraud and malice and in reckless

and conscious disregard of tile rights of the plaintiffs and the class . The

plai ti# i fl:ti anti the class arc, therefore, entitled tO tAM it ive and cxearil)1a ry

-~
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and abetted the Tri-Stale defendants' mishandling by knowingly failing to

(lssurc that 'fri-State's operations were cOl1ductcdproperty, respectfully, ami

in accordance with all applicable lnw and regulations, and therehy in1crfcrcd

with lhl,~ rights and responsibilities of the plaintiffs and tbe class to dfed tile

proper disposition of the remains with utmost dignity, ill accordance with the

Inw amllhcir wishes, requests and beliets.

141. The defendants' mishandling of the remains and their

interference with the rights oCthe plaintiffs and the class precluded the

plointi fls and the class from exercising their rights and perCorming t.heir

rc!;ponsibitities of appropriately disposing of the remains oCtheir deccdcnl~.

142. As a direcl, known, foreseeahle and proximafe r(~sult of

the inlcIILionallllishandling of the remains by the defendants) the plnjnlil1's

and the class have suffered and continue to suITer it~ury and damngcs.

143. In mishandling or causing or contributing to tJ Ie

mishtlnc.lliug orthc rern<tins of the decedents, the defendants acted

intentioually) knowingly, Witll oppression, fraud and malice and in reckless

and conscious disregard of the dghts of the plailltiffs and lhe cJl1ss. The

plaintifTs and the class nrc, therefore, entitled to punitive and exemplary

damages n·OUl the defendants in such amount as shall be necessary aud

14'Jltl'U
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appropriate to punish [ Itc defendants and to deter them and anyone CI SC fCUEiI

cvcr committing sbui lar indecencies upon hummi remains .

RIGHT 11 CAUSE OF ACTLQN
NEGLIGENT INTERFERENCE' WITH 1111,'MAINS

AND MISHANDLING OF A CORPSE

144. The plaintiffs, on behalf oftlic mscivcs and f l ie c l ass, re-

allege : ts ld t t1CO i'pVratc hcre iiy, aS if sot 1 gt' t X3 in full , each and every allegation

contained in the prc ;t;Cding paragraphs and ffirther allege :

145 . The plaintiffs and the c; lass,,ns the decedcitts' next of kill,

had or l ,avc :t personal (]tlai!-property v I$ht to ensure tile proper I3ilT3d 1111y

and burial of tile decedents' remains .

146. 11-tc plaintiffs and die c lass expressed 11 icir wishes to the

clc#crulants regarding (lie manner in which the rein' ai»s were to bc handled .

147 . 't'hc defendants had the opportunity to comply with the

(31 .lLIlll ffS' and the class IYIC 1tlbef'S expressed wislies .

148 . The defendants negligently, reckless ly aild carelessly

mishandled the dcccclciats' retnains and inlerFO-cd with the vit~,hts and

i'esji4fls tlaililiCS 4f the plaintiffs and the class. to dispose or the rclymills III

ways uuatithori,,,,ect by the plaintiffs arid the class and their decedems, ways

that were contrary to the law and contrary to their wishes, requests and

149019.
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nppropl'intc to punish the defendants and to deter them and anyone else from

ever committing similar indecencies upon humrUl remains.

RIGHTII CAl'SI~ OJ? ACTf!JN
NI~GLIGENT INTJ1RFERI~NCI£ WITH IU~MAINS

ANI> MISHANDLING OIl' A COIU·SIt

144. The plaintiffs, on beh~llf of themselves <lnd the class, 1'C-

allege and incorporate herein, as ifsct iOl'th in fun t each and every nlkg,ltioll

contnincd in the preceding paragraphs and thrther allege:

J45. The plaintiflS and the class t as the decedents' next of kin,

had or have a t)ersonal quasi-properly right to ensure the proper handling

and burial OrUle decedents' remains.

146. 'lllC plainLiffsand the class expressed their wi~hcs to the

defendants rc.u;arding the manner in which the remains were tv be handled.

l47. The defendants had the opporlunity to comply with the

plaintiffs' and the c1assll1cmber's expressed wishes.

148. The defendants negligcllt1Yt recklessly and cArelessly

mishandled the decedents' remains and interfered with the rights and

rC~Jlon8ihililies of the plaintiffs and the class to dispose of the remains in

ways uuauthorit.ed by the plaintiff.'i and the elass and their decedents, ways

that were contrary to the law and contrary to thelt' wishes, requests and

beliefs.

1~'I\lI\l.1
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conduct, the plaintiffs and the class suffered se00tts mental injiErics and
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1 49. The dcfcndanl;s' conduct was accomplished through a

common course and practice of finpraper handling of rcinains, resulting

froni the defendants' own negligence and negligent entnistnient of (lie

decedents' remains to persons who lacked the qualifications, training,

sensitivity, e X.pcC iCr1ce a nd integrity required to handle the rernalus properly

and by the clefcaidants' negligent failure to control, suPcrvisc : aj)d Investigate

the actions of such persons "flid entities,

154. As a direct and proximate result or the de1"eticlauts'

negligent interference with [lie d CCCEt[.ilES ' s-cumins, the p la in tiff's have

suffered and continue to 5l lf{C C dainages and injuries .

NtNJI-1 CAUSE, OF A c:xXON
IN'!'UNT1(INAC, INFLICTION OF EMOTIONAL DISTRUNS

151 . The plaintiffs, on bclLAlfoftlicrnselvcs and (lie class, rs;-

alicgv and incorporate herein, 7s if set forth in full, each and every allegail(M-)

contained in the proceeding paragraphs and further allege :

152 . '1.'l ic: tiefei i.(Iaiits' Ct2ttdIICt (lil'ecte;d tOWiii'cj lllc ])1 ,i i 11t t1f ~2t ici

class »yembus, as described hcrein, Was intentional, knowing, and/or

rcckl4ss . It is so outrageous that it i s not tolerated by civilized society,

153 . As a direct and proximate result of the defendawits'

149019 .1
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149. The defendants' conduct was accomplished through a

cOllllUon C()\jrsc and practice of improper handling ofremains, rcsulling

from the defendants' own negligence and negligent enlnlstmetll oflhc

dccc<j(mts' remains to persons who Jacked the qualificiitions, training,

sensitivity, experience and integrity required to handk the remains properly

,JIld by the Jefclldants' negligent failure to control, supervise and investigate

the actions of such persons and cl1lities,

J50. As a dircct and proximate result orthc defendants'

negligent interference with the decedents' remains, the plaintiffs have

suffered and continue to suffer damages and injuries.

NINTH CAusn, Ol? ACTJ.ON
IN·n~NTl(}NALINI.'LlCTION 011 EMOTIONAL J)JSTRI~SS

151. The plaintiffs, on behalfof themselves and (he c1nss, re·

allege aud incorporate herein,as if set forth in Ihll, ench nnd every allcgalion

eon(aincd in the proceeding pamgraphs and further ;,l1lege:

152. The dcfendants i conduct directed toward the pJaintitT (lnd

class members) as descrihed herein, was intentional, knowing, and/or

nx,klcs::;, It is so outntgcous that it is not tolerated by civilized society.

153. As n direct and proximate result of the defendants'

conduct, the plaintifls and lhe class surrered sel'ions mcnt.it injuries and

'11

149019,1
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transactions, the matn gCn1CY}.C and administration ofthe services and
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emotional distress that no reasonable pci-son could be expected to ejidure or

adequntely cope with .

154 . In their conduct, the defendan(s acted Intentionally,

knowingly, wild oppression, fraud and malice ;end in reckless w111d CU11SL'EOm

disregard p fi lic rights oCt tic plaintiffs and the c lass, The ply:intii'Is and the

class are, thet'efurc:, critillecl to punitive avid cxcmptaay dan)-ages from (he

cl eCcrida r i l :s in such amOtatii t as shall be necessary aud appropriate to punisli

(lie dclendanks and to clctcr them and anyone else firom ever committing

Sink ila r• indewicies upon human remains .

IUNTENTH CAUSE OF ACTION
NEGIAGIRWIANFIACTION OF EMOTIONAL DISTRESS

155 . The plaintiffs, on behalf of themselves avid the class, rc -

and iilcorporatc liereixt, as if set forth in full, each and eveiy allegational iegc; '

contained in the preceding paragraphs and furtherallege. :

156. At all material times, the defendants owed a duty to the

plaintiffs and the class to act with the ordinary care of a reasonabJe person

with rc;,spcc:t to all aspects of the services promised ilicluciing, but not lisnitetd

to, all phases of the cremation process, including but not limited to the

h i ring , 1 'fiLCEl tI01l , training and supervision oi ' ail agwits, employees and

representatives of the defendants, in connection with such services and

E •N Oi 9 . !
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~motioJlal distres.s that no reasonable person could be expected to endure or

~dcqunlcly cope with.

154. In their conduct, the defendants acted intentionally,

knowin81y, witll oppression, fnmo cUld malice and in reckless and COI1F;~iOllS

disregard of the rights of the plaintirr.l) and the class, The plaintiffs and the

class nrc, therefore, entitled to punitive and exemplary damages fiom th(.~

defendants ill such all1Ol.l11t as shan be necessary and appropriate to punjsh

the dclclldants and to dcter them and anyone else flom ever committing

similar indecencies upon human remains.

TENTH CAUSE O}~ "'~;TIO~

NEGLIGENT JNFLICTION Of? EMOTIONAL IllSTJU~SS

155. The plaintiffs, on behalfofthemsclvcs and the class, rc-

allege (lnd illcorporntc herein, as if set forth in full, each and eVCIY allegation

t~olltttined in the preceding pilragraphs and further alleg~~:

156. At all mutcl'ial times, the defendants owed a duty to the

plaintiffs and the class to act with the ordinary care of a reasonable person

with wspcet to all aspects ofthe services promised illc1uding, but not limited

to, all phases ()fthe cremation process, including but not limited to the

hiring, retention, training and supervision of all agents, employees and

representatives oCthe defendants, in connection with stich services find

transact ions, the management and administration of the services amI

!'l'/Ol ').1
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a coaylctcly inappropriate, uwautharized, unlawful and egregious maimer .

Sl

b1.5E bEZ 90L 'ON XVJ An:3a miXS~ NaSNI n wd 5i :s0 nH.L Z00e-EO-n0991Zq 'd

transaction, the association with oil-iet- persons and cnfitics to accomplish tile

pcrtbi'o 11 i111Ce of Such set-vices, the individual, proper and rcspectilul

pL]-fAt ' IUi.IIIGC () f all steps of the cremation process, and (lie asccrta innicn l that

all such services were being fully a nd properly undertaken and p l'. rfonniccl ,

1 .57 . The (liicndanls neg1igciiil y aiid c .-irciessly faile( l la

disebarge those duties .

158 . As a proximate cause of the defendants' negligence, the

I) 1a 11I11 MI5 and the class l]1C(33bC1'S have suffered serious and severe runtal

injuries anti emotional distress that no reasonable person, could be cxl)cctcd

to cndtire or adequately cope with .

ELEVENTH CAUSE 4l<' ACTION
UNJUST ENRiC: I MIaN'l'

159 , The plaintiffs, on behalf of (heitise lves and the class, re-

allege and incorporate herein, as if set forth in full, each zind every allegation

cvntaitieil in (lie preceding paragraphs and II.k XI,i1CC :iII£gC :

1 60 . The defendants have been and will continue to be

unjustly enriched at [lie expense of the plaintiffs and the jucinbers, of tile

class by 11cceEatirag payments from the plainti(Ts and the class f'ol-,tic1viccs

which they not only failed to render ris promised but which were provided ill

l4'N17 . 1
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·"
transaelioll, the association with other persons and entities to accomplish the

pcrf\)l'lnilllCC of such services, the individual, proper and l'cSpcetfll1

pcr{()nnancc of all steps of the crcnmlion process, and the ascerlai1l111cnLthaL

all SUf,;h sCl'vicc~ were being fully and properly undertaken and performed,

157. The ddbndanLs negligently and carelessly fai ted Lo

difieharge these dUlies.

l58. As a proximate cause of lhe defendants' negligence, the

phl11lli CIs and the class members have suffered serious and severe mental

il~uries and emotional distress thaL no reasonable person could be expected

tll endure or adequately cope with.

ELJ4~VJCNTH CAUSli~ OJ~' AC'1]!lli
UNJUST ENRICIIM.I~N'J'

159, The plaintiffs, on behalf of themselves and the class, rc-

allege find incorporate herein. as ifsct fortll in full, e3ch and every allegation

contained in the preceding paragraphs and fllrlhcr allege:

J60. The defend~Ultshave been and will continue to be

l1njuslly enriched at lhe expense of the plaintiffs and the members of the

class by accl~ptingpayments ti'OIlllhe plaintHTs Hnd the class for services

which they not only failed to render as promised but which werc provided in

a completely inapprolJriatc, unauthOlizcd, unlawful and egregiolls manner.

14'1\)11).1
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161. Il would be inequitable to pertuit the defendants to retain

the benefits they have wrongfully gained through these actions, wllich llH:y

accordingly hold in constructive trust fOf, and must be ordered to restore to.

the pin inti rcs and the class.

Wherefore, the plaintiffs request the following rclic{~ 011 behalf

of them:::;dves and the class:

(a) Certification of this action as a class action, appointment

orlhe plnlntifts as class representatives ~Uld undersigned counsel as class

counsel. and designation of any appropriate subclasses, fol' any or all claims

and issues, under the applicable class action provisions;

(h)Such coordination and cooperation as may be appropriat~~

between this Court and other courts that may exercise jurisdiction over the

subject m.Hler of this litigation;

(c) An award orequitahle, injunctive and declaratory relief

described herein, including judicial supervision of the Tri-Slatc properly and

a judicial dctcnninallon of the rights and responsibil itics of the p:utics

regarding the remains that arc the subject to this action;

,,.
I

"I

",.,
,1
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(j} Any other and further relief to which they may be

entitled at law or in equity .

S ]
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(d)Au award of eotYipciisatvey damages in an amount

deemed appropriate by the trier of fact, jointly vi17d severally against ttlc

deri: 171ht t I t5 ;

(c) An award ofpunitive damages, jointly and severally

a~cl f il S~ ~I1C t~CfClT~t~ilt]lS ;

(o I'IiC CSravl1SIm]CIII: of 1 constructive trust upoli the

( le#'c;ndauts' property, revenues and/or profi ts for the benefit of [lie class ant :l

clisgurgctxtClll and restitution of the Pas( Tf:YC17UCS su)c3lor pj-()I-Its to the class ;

(g)An award of prejudgment and post-judgment ititemA ;

(h)11j1 award 0ftosts, including WE not limited to

discretionary costs, attorneys' fiCeS and expenses incurred in pursuing tbis

Case ;

(i) Any other and ftEiillcr equitable relief this Court deems

just and 1aro ;m•, and

141(?i9 . 1
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(d)An award ofcompensatory damages in au amount

deemed appropriate by the trier of fact, jointly tmd severally against tbe

ucfcmJants;

(e) An award of punitive dmnage$~ jointly and scvcraUy

UgUlllst lhc defendants;

(f) 'nlC establishmcnt ora constructive t11lst upon the

llcfcndanls' propcrty~ revenues and/or profits for the benefit of the class and

disgorgcmcnl and restitution of the past revenues and/or profits 10 the cJas~;

(g) An award 0 f prejudgment and post-judgment interest;

{h)An award ofcosts, including but not limited to

discrc!io!lary costs, attorneys' tees and expenses incurred in pursuiug this:

case;

(i) Any other and further equitabJe reticfthis Court deems

just and propel'; and

(j) Any other and fmlher relicf to which they may be

entitled at law or in equity.

J~I)(H9.1
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Telephone: (404) 881-8900
Fat~sinlite: (404) 881 ~3007

BAURETT LAW OFFICE
DOll Barrelt
P.O. Box 987
Lexinglon, MS 39095
Telephone: (662) 834-2376
Facsimile: (662) 834-2628

Charles Barrett
Marshall I!. Smith, Jr.
3319 West End Ave., 6th Floor
Nashville, TN 37203
Telephone: (615) 386-8391
Facsimile: (615) 386-8392
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LIEFF, CABRASER, HElMANN &
BERNSTEIN, LLP
Elizabeth J. Cahruscr
275 BaUery Street 30111 Floor
San Fmncisco t CA 94111·)339
Telephone: (415) 956-1000
facsimile: (415) 956-1008

Knthryn E. Barnett
Alistair E. Newbern
3319 West End Avenue, Suite 600
NashvilJe, Tennessee 37203
Telephone: (615) 313-9000
Facsimile: (615) 313-9965

Wendy R. Fleishman
780 Third AVCUUt\ 48th Floor
New York~ NY 10017-2024
telephone: (212) 3S5-9500
Facsimile: (212) 355-9592
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'I'clrplioiic: (423) 265-2214
li.icsivnilc : (423) Z6G-1 842

Robert Darrocli
Mabry & McClclland, LLk'
2200 Century Pkwy ., NE
10'x' floor
Atlanta, GA 30345
"f'Glcplzone ; (404) 248-2866
f'acsimilc: (4U4)325-4590
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Sins, Graddick & Uocisoi3, IT
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Mobile, AI.. 36602
Telephone:(251) C90-930
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SHUMAKER, WITT, GArn-IER
&, WHITAKER
Williarn G. Colvin
Christy Sell
Suite 500, First Tennessee Bldg.
70 I Markel St.
ChaHanooga,lN 37402
Telephone: (423) 265-22J4
Facsimile: (423) 266-1842

Robert Darroch
Malwy &. McClelland, LLP
2200 Century Pkwy., NE
10111 floor
Atlanta, GA 30345
Telephone; (404) 248-2866
[~acslmilc: (404)325-0596
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Todd Stroluucycr
Charles Graddick
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205 St Emanuel Street
Mobile, AL. 36602
Telephone: (251) 690·9300
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