FILED N CLERKS QFFICE

0.5.0.C. fome

IN THE UNITED b"i'A 'fES DISTRICT COURT ggp 2 7 2002
I’OR THE NORTHERN DISTRICT OF GEORGIA THOMAS, Clerk

ROME DIVISION LUTHE
By: d/ Deputy Clerk
IN RLI: TRI-STATE :
CREMATORY LITIGATION : MDL DOCKIET NO, 1467

CAROL A.BECHTEL,

PAULA YOCKIIL, NAOMI WEBB, and
THOMAS G, CONYERS,
oint behalf of themsclves and others smnhrly
situated, :

Plaintiffs,

Vv, : Civil Action No.
: 4:02-CV-041-H1.M
JURY DIEMAND

CTRE-STATE CREMATORY, INC,,

T RAY BRENT MARSI,

CLARA C. MARSH,

RIIAMES L. MARSH,

TOMMY RAY MARSH

BOB FOSTER d/b/fa FOSTER &

SON FUNERAL HOME

BURT FUNERAL HOMIS, INC,,
"CAGLYE FUNERAL ITOME, INC.

CUMBERLAND FUNERAL SERVICES,

INCORPORATED,

CUMBERLAND FUNERAL HOME,

CUMBERLAND FUNLRAL HOME -

TRACY CITY

COVENANT FUNERAL SERVICE,

ERWIN PETTIT FUNERAL HOME, INC.,

EWTON I'UNERAL HOME, INC,, :

FAMILY MORTUARY, INC. ;

VOSTER & LAY FUNLERAL HOME,
FRANKLIN-STRICKLAND FUNERAL

HHOML, INC,,

GILMORL FUNERAL ITOME, LLC,
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-

HARDWICK & SONS FUNERAL

HOML, INC.,

HOUSE OF OVERSTREET

MORTUARY, INC.,

J. AVERY BRYAN FUNERAL

HOMI, INC,,

JESSE JONES FUNERAL HOME, INC,,

JULIAN PEEPLES MEMORIAL CHAPLL :

INC., d/b/a JULIAN PLEPLES '
FUNERAL HOME

KERBY FUNERAL HOME, INC,,

KERBY FUNERAL HOMEL, LLC,,

[AYNE FUNERAL HOMLIE. INC,,

LOVL FUNERAL HOME, INC,,

PATTON'S FUNERAL IIOME,

PEEPLLS FUNERAL HOME, INC.,

d/b/a PEEPLES FUNERAL HOME,

PINKARD & MEE FUNERAL SERVICE

INC,, ,

PRIME SUCCIISSION, INC,, :

PRIMLE SUCCLESSION OLDINGS, INC.

PRIMIL SUCCESSION O TENNESSEE,

INC,, :

BUCKNER-RUSH ENTERPRISES, INC,, :

PUTNAM FUNERAL HOME, INC. (THE), :

R.D. MOORE FUNERAL HOMIZ, INC,

R. DUDLEY BARTON & SON
LFUNEBRAL TTOME, INC.,

RYAN FUNERAL HOML, INC,,

SCIALABAMA FUNERAL SERVICIES

INC., {7d/b/a KERBY FUNERAIL HOME,

SCI GEORGIA FUNERAL SERVICES

INC., d/b/a J.D. HILY, FUNERAL HHOME,

SCUGEORGIA TUNERAL SERVICES X

INC., d//a JENNINGS FUNERAL HOME, :

SCI GEORGIA TUNERAL SERVICES

INC., d/b/a JENNINGS HERITAGE

CHAPLL FUNIIRAL HOME

SCI GEORGIA FUNERAL SERVICES

INC., d/b/a PARNICK JENNINGS

149019.1 2
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FUNIIRAL HOME,

SCl GEORGIA FUNERAL SERVICES
INC., t/d/b/a ERWIN PETTIT

FUNERAL HOMRE

SCI GEORGIA FUNERAL SERVICES
INC., [/d/b/a J. AVIRY BRYAN OF
CHICKAMAUGA,

SCI GIIORGIA FUNERAL SERVICES
INC., f//b/a KENEMER BROTIERS
FUNERA{. HOME,

$CI GRORGIA FUNERAL SERVICES
INC., fd/b/fa WALLIS STEWART
UNERATL HOME, :
SCI TINNESSEE FUNERAL SERVICES
INC. d/b/a CHATTANOOGA FUNERAL
LIOMU-EAST CHAPLL, .
SCI'FENNESSEE FUNERAL SERVICES
INC. d/b/a CHATTANOOGA FUNERAL -
I{OME-NORTH CHAPEL, :
SCI TENNESSEE FUNEGRAL SERVICES
INC. d/b/a CHATTANQOGA FUNJRAL
IIOME-VAI.LEY VIEW CHAPEL, :
SC1 TENNESSEE FUNERAL SERVICES
INC. (/b/a CUATTANOOGA FUNERAL
HOMI-WEST CHAPEL, :
SCUITGNNESSEE FUNERAL SERVICES
INC., d/b/a FIKE FUNERAL HOME, :
SCI TINNESSEE FUNERAL SERVICES
INC., f/d/b/a HOOI'ZR FUNERAL

LIOMS3S, INC.,

WALLIS STEWART FUNERAL HOME
SEQUATCHIL VALLEY MEMORIAL
FUNERAL IIOME & GARDENS, INC.,
TAYLOR FUNERAL HOME OF
CHATVANOOGA, INC.,

TITOMAS AND SON FUNERAL

HOME, INC.,

TURNER FUNERAL LJOME, INC.,
WALLIS-WILBANKS FUNGRAL

HOME, LLC,

14u019.1 3
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WANN FUNERAL HOML, INC,,
WILLLS FUNERAL HOME, INC.,
WILSON FUNERAL IHOME
LAFVAYETTE CHAPEL LLC,
WILSON FUNERAL HOME

J. AVERY BRYAN CHAPEL LLLC,
WILSON FUNERAL 1TOME WALLIS
STEWART CHAPEL, L1.C, and

W.L. WILSON & SONS FUNERAL
HIOMEL, INC,,

Defendants.

MASTER COMPLAINT

FIRST AMENDED CLASS ACTION COMPLAINT

The above named plaintiffs, on behalf of themselves and all
others similarly situated, the members of the plaintif{ class described and
defined herein, allege as follows:

INTRODUCTION

I.  'This is a class action complaint that atises from the
macabre mishandling, abusc and desectation of the bodies of the deceused
loved ones of hundreds of citizens of Tennessce, Georgia, Alabama aod
other stales, The remains of the decedents came to this disrespectful and
undignified cnd because the defendants {uneral homes to whom the
decedents’ family members entrusted with the duty of properly and

respectfully handling heir loved ones’ remains chose (0 hire, and failed to
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monilor or supervise, Defendant Tri-Stale Crematory, Ine, (hetemafter “Tri-
State”), an unlicensed cremator in Noble, Georgia. Upon informatien and
helief, Tri-State had becn (he subject of complaints and investigations
regarding its cremation praclices since at least the carly 1990s.

2. Rather than approprately discharging the solemn dutics
cntrasted to the funeral hoines by the grcving fawilics, Defendant Tri-State
Crematory strewed the remains of countless decedents in wooded areas, in
rudimentary mass graves and in a nearby lake in violation of alt applicable
laws and in violation of basic human decency.  [Purthermore, for years ‘I'ri-
State Crematory has failed to follow basic industcy practices and acted in
tota! disregaid of human decency aud the rights and fecling of tie decedent’s
farilics by improperly cremating bodies, commingling the remains of the
bodics in its custody, and fraudulently rctuming to families non-hunan
materials such as concrete dust that were represented as being lman
ICains,

3. This defendants in this action include the unlicensed
crematory, Tri-State, and the funcral cotmpanies, including the parent and
affiliate entitics of thesc funcral companies, that contracted with and
delivered bodics to Tri-State for cremation, then failed to ensure that Tri-

State porformed tlicse cremations were carried out in accordance with
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{

human dignily, and ali applicable laws and regulatious. The suit sceks
equitable relicf and damages on behalf of the familics of all decedents whose
remaing were consigned to Tri-State and alleges breach of conlract, breach
of the covenant of good faith and fair dealing, breach of (iduciary duty,
fraudulent concealment, negligent nusreprescotation, negligence, intentional
mishandling of a corpse, negligent mishandliug of a corpse, intentional
inliction of emotional distress, negligent infliction of emotional distress and
unjust enrichment.

PARTIES

4. Plaintiff Carol A. Beclitel is a citizen and resident of
Idaho, She is the daughter and the next of kin of Robert Gladstone
Swofford and Willic Florence Swofford.

5.  Plaintiff Paula Yockel is a citizen and resident of
Pittsburgh, Pennsylvania, She is the daughter, and the next of kin, of Gilbert
Schuchman.

6.  Plaintiff Naomi Webb is a citizen and resident of
Brooksville, IFlorida. She is the mother, and next of kin, of Samantha Webb
Swinney.

7. Plaintiff Thomas G. Conyers, is a citizen and resident of

Cincinnati, Ohio, llc is the son and next of kin of Thomas J. Conycrs.

1490194 6
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8. Atall material times, the plainti{fs and the class members
the plainliffs scek to represent were and ate persons who presently possess
ot who may subsequently acquire the right to the immediate custody and
possession of the remains of their respective decedents; who were and are
entrusled with the right to and responsibility of disposition of those remains
and/or who werc and are the persons who entered into written contracts with
one or 1nore of the defendants for disposition services, paid for such scivices
and/or represent the estate of their decedents who entercd into such written
contracts and paid for such scrvices.

9.  Defendant Tri-State Crematory, Inc. (“Tri-State™) 1s a
Gcorgin corporation with its principal place of business in Noble, Georgia.
Tri-State may be served by scrvice on its attorney of record, McCracken K.
Poston, Jr., 62 Nance Lane, PO Box 1130, Ringgold, GA 30736. ‘I'i-State
Cremalory, Inc., was apparently administratively dissolved by the Georgia
Scerelacy of State in 1995 for failure to file appropriate administrative
relumns.

10.  Defendant T. Ray Brent Marsh is a natural person who is
aresident of Walker County, Georgia. He can be served by service on his

attorniey of record, McCracken K. Poston, Jr., 62 Nance Lane, PO Box 1130,

LA 7
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Ringgokl, GA 30736. T. Ray Brent Marsh is thic operator and secretary of
Tri-State Crematory, Inc,
11, Defendunt Clara C. Marsh is a natural person who is a
resident of Walker County, Georgia. She can be served al Route 4, Box
1170A, L.alayette, Walker County, Georgia 30728, Clara Marsh 1s the chief
financial officer of I'ri-State Cremaltory, Inc.

12.  Defendant Rhames L. Marsh is a natural person whois a
resident of Walker County, Georgia. She can be served at Route 4, Box
1170A, LaFayelte, Walker County, Georgia 30728. Rbames Marsh is the
chicf exceutive officer of ‘fri-State Crematory, Inc.

13, Defendant Tommy Ray Marsh is a natural person who is
a resident of Walker County, Georgia. He can be served at Route 4, 130X
1170A, Laliayelte, Walker County, Georgia 30728, Tommy Ray Marsh is
the registered agent and former owner and operator of Tri-State Crematory,
Inc. Yhe defendants listed in paragrapls 8 through |2 of the complain aic
collectively referred to as the “Tri-State Defendants.”

14. At all material times, Defendant Tri-State was hired,
cngaged, and retained by the other defendants to effectuate, as their agent,
ostensible agent, servant, employee, representalive, joint venturer, and

associate, the process of cremalting the remains that are (the subject matter off
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this action. At all material times, Defendant Tri-State was acting within the
coursc and scope of that authority and with the knowledge, authorization,
conscni, permission or ratification ol each of the other defendants. The
funcral hoine defendants owed a contractual duty to each plaintift to ensurc
that the remains of their loved one were cremated and that the eremation was
handled in accordance with all legal obligations. The funeral honics
breached that duty and thus are vicariously liable for the aclions of Tri-state,
repardiess of whether Tri-state was an agent of defendants or an independent
contractor.

15.  Defendant Bob Foster d/b/a Foster & Son Funeral Home
is a Teunessce sole proprietorship with its principal place of business in
’l‘mcf City, Tennessec. Bob Foster d/b/a Foster & Son [uneral Home may
be scrved by service on its atlorney of record: Christopher E. Penna, Esq.
Penna & Mendicino, PC, 1902 Qld Covington 11wy, Conyers, GA 30012-
3920.

16.  Defendant Burt Funeral Homes, Inc. is an Alabama
Corporalion with itg principal place of business in Ft. Paync, Alabama. Bust
Funeral Home, Inc. may be scrved by service on its aliorney of record:
Roger Sunuall, Hall, Booth, Smith & Slover, PC, 230 Peachtree St. NW,

Suite 2500, Atlanta, GA 30303,

149Ut9. ¢ 9
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17. Defendant Cagle Funcral Home, Inc. 1s a Georgia
Corporation with its principal place of business in Jasper, Georpia. Cagle
Fuaeral Home, Inc. may be served by service on its registered agent: Robest

Cagle, 364 Last Church St., Jasper, GA 30143.

18. Defendant Cumberland Funeral Services, Incorporated is
a Tenncssce Corporation with its principal place of business in Monteagle,
'Tennessee. Curmberland Funeral Services, Incorporated may be served by
service on its registered agent: William C. Killian, Courthousce Square,

Jasper, TN 37347.

19.  Defendant Cumbertand Funcral Home 1s a ‘Tennessce
Company with ils principal place of business in Montcagle, Tennessee,
Cumberlind Funcral lome may be served at 210 Fairmont, P.0. Box 247,

Montcagle, TN 37356.

20. Defendant Cumberland Funeral Home - Tracy City is a
‘Tennessee Company with its principal place of business in I'racy City,
Tennessce. Cwnberland IFuncral [{ome - Tracy City may be served at 210
IFairmont, P.O. Box 247, Monteagle, TN 37356.

21, Defendant Covenant Funeral Service has its principal

place of business in Chattanooga, Tennessec. Covenant Funeral Service

14n0L9.1 10
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utay be served by service on: Walter I.. Crox or Barbara Crox at 2114
Chaptan Road, Chattanooga, TN 37421,

22.  Defendant Erwin-Pctitt Funeral Homge, Inc. is a Georgia
Corpotation with its principal place of business in Summerville, Georgia.
Defendant Erwin-Petitt Funeral Home, Inc. may be served by service on its
altorney of record: Edward 1. Lindsey, Jr., Goodinan, MeGuifey, Aust &
Lindscy, 2100 Tower Place, 3340 Peachtice Rd, NE, Atlanta, GA 30325.

23.  Decfendant Ewion Funeral Home, Inc. is a Tenucssee
Corporation with its principal place of business in Dunlap, Tennessee.
Ewton I'uneral Home, Inc. may be served by service on its alorney of
rccm_'d: Michael G. Luhowiak, Strang, Flctcher, Carriger, Walker, 1lodge &
Smilh', Onc Union Square, Suite 400, Chattancoga, TN 37402.

24, Defendant Family Mortuary, Inc. is a ‘Tennessce
Corporation with its principal place of business in Chattanooga, Tennessce.
Family Mortuary, Inc, may be served by scrvice on its registered agent:
Phillip C. Lawrence, 633 Chestnut St., Suite 760, Chattangoga, TN 37450,

25. Defendant Foster & Lay Funcral Ilome is a Temnessee
Company with its principal place of business in Tracy City, Tennessce.
Foster & Lay FFuncral [lome may be served at 116 St. Clair St. P.O. Box

459, Tracy City, TN 37387.
1499191 11
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26. Defendant Franklin-Strickland Funeral Home, Inc. is a
Tennessee Corporation with a business located in Chattanooga. Franklin-
Strickland Funeral Hoine, Inc. may be scrved by service on ifs attorney of
record: David C. Lligney, Grant, Konvalinka & Harrison, ’C, 900 Republic
Centre, 633 Chestout St., Chattanooga, TN 37450.

27.  Detendant Gilimore Funeral Home, LILC is a Teancssee
Limited Liability Company with its principal place of business in
Manchester, Termessee. Gilimore Funcral 1tome, 1..L.C. may be scrved by
service on il§ attorney ot record; Michael G. Luhowiak, Stvang, Fletcher,
Carriger, Walker, Iodge & Smith, One Union Square, Suitc 400

Chattanooga, TN 37402,

28.  Defendant Hardwick & Sons Funeral Home, Inc. is a
Tennessee Corporation with its principal place ol business in Chattanooga,
Temnessee, Hardwick & Sons Funeral Home, Inc, may be scrved by service
on #s registered agent: Gertrude C. Trammell, 765 ML King Bivd.,
Chattanvoga, TN 37403,

29.  The llouse of Overstreet Mortuary, Tne. is a Georgia
Corporation wilh its principal place of business in Dalton, Georgia. The

House of Overstreet Mortuary, Inc. may be served by service on its

1450191 12
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registered agent: Waymon Sims, 434 Flat Shoals Ave. S.E., Atlanta, GA
30316.

30. Defendant J. Avery Bryan IFuncral 1lomne, Inc. isa
Tennessce Corporation with its principal place of business in Chattanooga,
Tennessee. J. Avery Bryan ffunerat [{ome, Ine. may be served by service on
its atlorngy of record: Charles B. Zirkie, Jr. Zirkle and Holfinan, Five
Concourse Pkwy, Suite 2899, Atlanta, GA 30328.

31.  Jessc Jones Funcral Home, Inc. is a Georgia Comporation
with its principal place of business in Tunnel 11ill, Georgia, lesse Jones
Jruncral Hlowge, Inc. may be served by scrvice on its attorney of record:
Roger Swnrall, I-Iali, Booth, Smith & Slover, PC, 230 PPeachtree St. NW,
Suitc 2500, Allanta, GA 30303,

32.  Defendant Julian Pecples Memorial Chapel Inc., d/b/a
Julian Peeples Funeral Home is a Georgia Corporation with its principal
place of husiness in Dalton, Georgia. Julian Peeples Memorial Chapel Inc.,
d/b/a Julian Peeples Funcral Home may be scrved by service on its allorney
of record: Roger Sumurall, Hall, Booth, Smith & Slover, PC, 230 Peachtree

St. NW, Suite 2500, Atlanta, GA 30303.

33.  Deflendant Kerby Funeral Home, Inc. is an Alabaina

114019.1 13
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Corporation with its principal place of business in Henagar, Alabama.
Kerby Funeral 1Tome, Inc. may be served by service ou its attomcy of
record: Navid C. King, SwifY, Currie, McGhee, & Hiers, LLP, 1355
Peachivec St., Suite 300, Atlanta, GA 30309.

34, Defendant Kerby Funeral Home LLC is an Afabama
Limited Liability Corporation with its principal place of busincss in
Atbertville, Alabama, Kerby Funcral Iome LLC, may be served scrvice on
its attorney of record: David C. King, Swifl, Curric, McGhee, & Hiers, L1.P,
1355 Peachirec St., Suite 300, Attanta, GA 30309,

35.  Defendamt Laync Funeral Home, Inc. 1s a 'T'enncssee
Corporation with its principal place of business in Palmer, Tennessee,
Layn-c Funcral Ilome, Inc. may be served by service on its attorney of
record: John 1., Choate, Cozen O'Counor, SunTrust Plaza, Suite 2200, 303
Peachitree St. NJ, Atlanta, GA 30308.

36.  Defendant Love Funeral Home, Inc. is a Georgia
Corporation with its principal place of business in Dalton, Georgia, Love
I'ugeral Home, lnc. may be served by service on its attorney of record: Paul
1., Weisbecker, Weinberg, Wheeler, Hudgins, Gunn & Digl, LLLC, 2700 First

Union Plaza, 999 Peachivee St, NI, Atlanta, GA 30309.

130198 {4
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95/a1

37.  Dcfendant Patton’s Funcral Home is a Tennessce
business witl its principal placc of business in Cleveland, Tennessce.
Patton’s lfuncral I{fome may be served at 265 Fair St SE, PO Box 5513,
Cleveland, TN 37311,

38.  Defendant Peeples Funeral Home, Inc., d/ba Peeples
Funeral Horue is a Georgia Corporation that has its principal place of
business in Chatsworth, Georgia. Defendant PPeeples Funeral Home, Inc.,
d/b/a Pecples Funeral JTome may be scived by service on its attorney of
record: Roger Sunrall, Mall, Booth, Smith & Slover, PC, 230 Peachtrec St.
NW, Suite 2500, Atlanta, GA 30303.

39, Defendant Pinkard & Mee Funeral Service, luc. is a
Tennessee Corporation with its principal place of business in Chattanooga,
Tenuessce. Pinkard & Mee Funeral Service, Inc. may be served by service
on ils attorney of record: James Witson, 737 Market St., Suite 311
Chattanvoga, TN 37402,

40. Deflendant Prime Succession, Inc. is a Delaware
corporation with its principal place of busincss at 3940 Olympic Blvd., Suitc
500 Erlanger, Kenlucky 41018. Defendant Prime Succession, Inc. owns,
operates and conirols, directly or through subsidiary corporalions,

Defendants Prirne Succession JIoldings, Inc, Defendant Prime Succession of
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‘I'ennessee, Inc. and Buckner-Rush Cnterprises, Ine. It may be served by
scrvice ou its attorney or record: Bruce A. Taylor, Jr., Drew Eckl &
Farnham, LLP, 880 West Peachiree St., PO Box 7600, Atlanta, GA 30357-
0600.

41. Defendant Prinic Succession Holdings, Inc. is a Delawarc
corporation with its principal place of business at 3940 Otympic Bivd., Suite
500, lrlanger, Kentucky 41018, It may be served by service on its atiorney
or record: Bruce A, Taylor, Jr., Drew Eckt & Famham, LLP, 830 West

" Peachiree St., PO Box 7600, Atlanta, GA 30357-0600.
42. Defendant Prime Succession of Tennessee, Inc, is 4
‘Delaware corporation with its principal place of business located at 3940
Olympic Bhvd.; Suitc 500, Erlanger, Kentucky 41018, It may be served by
service on ils attorney or record: Bruce A. Taylor, Jr., Diew Iickl &
Farnham, LLP, 880 West Peachiree St., PO Box 7600, Atanta, GA 30357-
0600.

43.  Defendant Buclmer-Rush Enterprises, Inc. is a ‘Tennessee
Corporation with a place of business in Cleveland, Tennessce, Buckner-
Rush Bnterprises, Inc, may be served by service on its attorney or record:
Bruce A. Taylor, Jr., Drew Eckl & Farnham, LLP, 880 West Peachtree St.,

PO Box 7600, Atlanta, GA 30357-0600.
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44, Defendant Prime Succession, Ine. wholly-owns, controls,
operates and uses its subsidiaries, Defendants Prime Succession Holdings,
Tue. and Prime Succession of {'enncssec, Inc, as alter-cgos and mere
instrumentalities {collectively, hereinafler, the “Prime Succession
Defendants™). The Prime Succession Defendants whotly own, control and
are the alter-cgos of Defendant Buckner-Rush Euterpriscs, Inc., which they
se as o mere instrumentality and alter-cgo. Through this corporate
arrangenzent, the Prime Succession Defendants have used Buckner-Rush
Eoterprises, Inc. as a sham, to defeat justice, to perpeﬁ-atc fraud and/or o
cvatle slate, contractual and/or tort responsibility, including but not limited
to, using Buckner-Rush Lnterprises to contract with an unlicensed crematory
i Gc;}rgia to avoid the requirements of Tennessce law that such services be
performed only by licensed persons. Picrcing the corporate veils (o hold
these parent and affiliate corporations liable for tic acts und omissions of
their instrumentalities is necessary o accomplish justice.

45.  Defendant Putnam Funeral Home, Juc. (The) is a
Tennessce Corporation doing business as Putnam-Reed Funeral Home and
Putnam-Standefer-Reed Funeral Iome with business locations in Pikeville,
Dunlap and Whitwell Tenncssee, Putnam Funeral Home, Ine. (The) may be

served by setviee on its attorney of record: David Noblit, Leitner, Williams,

1490121 17
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Dovley & Napolitan PLLC, Third Floor, 801 Broad 8t,, Chattanooga, TN
37402.

46. Defendant R.D. Moorc Funeral Homw, Inc. is a Georgia
Corporation witls its principal place of business in Trenton, Georgia. R.D.
Moote Nuneral Home, Inc. may be served by scrviee on its attorney of
record: idward H. Lindsey, Jr., Goodman, McGuffey, Aust & Lindsey, 2100

Tower Place, 3340 Pcachiree Rd, NE, Atlanta, GA 30325.

47. Dciendant R. Dudley Barton & Son Funeral Home, Inc.
15 a Georgia Corporation with its principal place of business in Adairsville,
Georgia. R Dudley Barton & Son Funeral Home, Inc. may be served by
service on its registered agent: Ovelle P. Barton, 115 South Main St. Box
205, Adairsville, GA 30103,

48. Defendant Ryan Funeral Home, Inc, was a Georgia
Corporation with its principal place of business in Trenton, Georgia, Ryau
Puncrat Home, Inc. may be scrved by service on its attorney of record:
tidward Lindscy, 2100 Tower Place, 3340 Peachtree Rd, NE, Atlania, GA
30325.

49.  Defendant SCI Alabama [funcral Services, Inc. isa
Alabama Corporation with its principal place of business in Birmingham,

Alabama. Defendant SCI Alabama Funeral Services, Ine, owned, operated
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and controlled, dircctly or through subsidiary corporations, Defendant Keiby
Ifunecal [Tome. SCI Alabama Funeral Services, Ine. may be served through
its altorney of record: ). Anderson Davis, Brinson, Askew, Berry, Scigler,
Richardson & Davis, LLP, Omberg IHouse, 615 West First St., 'O Box 5513
Rame, GA 30162,

50. Dcfendant SCI Georgia Funcral Seyvices, Inc., is a
Delaware corporation with its prineipal place of business at 4550 Peachtree
Road, NE, Atlanta, Georgia, 30319. Defendant SCi Georgia Funeral
Services, Inc, d/b/a J.1D. Hill Funcral Home, Defendant SCI Georpia Funeral
Scrvices, Inc. d/b/a Jermings Funeral Home, Defendant SCI Georgia Funeral
!tomp d/b/a Jeanings Heritage Chapel Funeral Home, Defendant SCI
Gcoré,ia I'uneral Services, Inc. d/b/a Parnick Jeanings Funcral Home,
Defendant SCE Georgia Funcral ] ‘lomé f/d/b/a Brwin-Petitt funeral Home,
Defendant SCI Georgia Funcral Services, Ing,, f/d/b/a J. Avery Bryan of
Chickamauga, Defendant SCI Georgia Funeral Services, Inc., f/d/b/a
Kenemer Brothers Funcral Ilome, and Defendant SCI Georgia Funeral
Services, lue. Dd/b/a Wallis Stewart Funeral [Home may be scrved by
serving ils attorney of record: J. Anderson Davis, Brinson, Askew, Berry,
Seigler, Richardson & Davis, LLP, Omberg THousc, 615 West First St., PO

3ox 5513 Rome, GA 30162,
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51.  Defendant SCI Tennessec Funegal Services, [nc. d/b/a
Chattanooga Funcral Home-East Chapel, SCI Tennessec Funeral Services,
Ine. d/a Chattanooga Faneral Home-North Chapel, SCI Tenuessee Funeral
Services, Inc. d//a Chattanooga Funeral Home-Valley View Chapel,
Defendant SCI Tennessee Funeral Services, Ine. d/b/a Chattanooga Funcral
Home-West Chapel, SCI Tennessee Funeral Services, nc. d/b/a Fike
I'yncral Home, and 8CI Tenncssee Funeral Scrvices, Ine. ffd/b/a Hooper
Funeral 11omes, Inc is a Tennessee Corporation with its principal place of
busincss at 59 N. Jefferson, Cookeville, TN 38501, SCI Tennessce uneral
Scrvices, Inc. may be served through its attorney of record: J. Anderson
1Javis, Brinson, Askew, Berry, Seigler, Richardson & Davis, LLI’, Omberg
[Touse, GIS West First St., PO Box 5513 Romie, GA 30102,

52. Defendant Sequaichic Valley Memorial Funeral Home &
Gardens, inc. is 2 Tennessce Corporation with its priucipal place of busincss
in Kimball, Tenncssee, Sequaichie Valley Memorial Funeral Honie &
Gardens, Inc. may be served by scrvice on its attorney of record: 1idward H.
Lindscy, Jr., Goodman, McGuffey, Aust & Lindscy, 2100 Tower Place,
3340 Peachiree Rd, NI, Atlanta, GA 30325.

53. - Defendant Taylor Funeral Home of Chattanooga,

Incorporated is a ‘V'enncssec Corporation with its principal place of business
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“inChattanooga, Tenncssee. Taylor Funcral llome of Chattanooga,
Incorporated may be scrved by service on its attorney of record: Bdward H.
Lindsey, Jr., Goodman, McGuifey, Aust & Lindscy, 2100 Tower Place,
3340 Pcachtree Rd, NE, Atlanta, GA 30325,

54. Defendant Thomas and Son Funeral Home, Inc. is a
Georgia Corporation with its principal place of business in Cathoun,
Georgin, Thomas and Son Funeral Home, Inc. may be served by service on
its registered agent: Bruce G. Thomas, 535 Red Bud Rd., Calhown, GA
30701,

55. Defendant 'l'urner Funeral Home, Inc. 1s a Teunessce
Curp.oralion with its principal place of business in Chattanooga, Tennessce.
'l‘umér Funeral Home, Inc. may be served by scrvice on ils registered agent:
James M. Turser, 1101 Dodds Ave., Chattanooga, TN. 37404,

56. Defondant Wallis-Wilbanks Funeral Home, L1.C is a
Georgia Limited Liability Company with its principal place of business in
[atayete, Georgia. Wallis-Wilbanks Funeral Home, LLC may be served by
service on its registered agent: C'T° Corporation Systemr, 1201 Peachirec
Street, NI, Atlanta, GA 30361,

57. Defendant Wann Funcral Home, Inc. is a 'l'ennessec

“Corporation with its principal place-of business in-Chatlanooga, Tennessce.
14991 2
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Wann Funeral Home, Inc. may be served by service on its attorney of
reeord: Boyd M. Patterson, Jr., 735 Broad $t., Suite 1200, Chaltanooga, 'I'N
37402-1835.

58, Defendant Willis Funeral Hoie, Ing. is a Georgia
Corporation with its principal place of business in Dalion, Georgia, Willis
Funeral 1lome, Inc. may be served by service on its attorney of record: Harry
W, Bassler, Crim & Bassler, LLP, 100 Galleria PKkwy, Suitc 1510, Atlauta,
GA 30339,

39, Defendant Wilson Funeral Home Lafayetic Chapel, L1.C
is a Georgia Limited Liability Company wilh its principal place ol business
in Lafayctte, Georgin. Wilson Funcral Home Lafayette Chapel, LLC may be
-scrvcﬁ by service on ils registered agent: Leroy Wilsoa, 555 W. Cloud

7 Springs Road, ort Oglethorpe, GA 30742.

60, Delendant Wilson Funeral Home J, Avery Bryan Chapel,
LLC is a Georgia Limited Liability Company with its principal place of
business in Chickammauga, Georgia. Wilson Futieral Home J. Avery Bryan
Chapel, 1.1.C may be served by service on its repistercd agent: Leroy
Wilson, 555 W. Cloud Springs Rd., Fort Oglethorpe, GA 30742,

61.  Dcfendant Wilson Funeral Home Wallis Stowart Chapel,

L1.C is a Georgia Limited Liability Company with its principal place of
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business in It, Oglethorpe, Georgia. Wilson Funeral Home Wallis Stewart
Chapel, LLC may be served by service on its registered agent: Leroy W.

Wilson, 355 West Cloud Springs Road, IFi. Oglethorpe, GA 30742.

62. Defendant W.L. Wilson & Sons, Ine. is a Georgia
Corporation with its principal place of business in Fort Oglethoipe, Georgia.
W.1.. Wilson & Sous, Inc. may be served by service on its altorney of
record: Stephen L. Cotter, Swift, Curric, McGhee & Hiers, LLP, 1355

Peachtree St. NE, Suite 300, Atlanta, GA 30309,

JURISDICTION AND VENUE

63. 'This Court has jurisdiction over this action pursuant to 28
U.S.C. § 1332 because there is complete diversity of citizenship between the
named plaintiffs and defendants; because the amount in controversy exceeds
$75,000.00, exclusive of intcrest and costs as (o cach of the naimed plaintiffs
and cacl and every member of the proposcd class who has suflered tojurics
and damages as a result of defendants’ conduct; and because the Class has a
common awd undivided intcrest in obtaining punitive damages and cquitable
relief, that far exceed the jurisdictional minimuim in value,

64. Venue is properly laid in this district pursuant to 28

1U.S.C. § 1391(a) because defendant Tri-State resides in this district of
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Georgia and because defendants all reside in Georgia, as they all conduct
business in Georpia, within the moaning of 28 U.S.C. § 1391(x) as dcefined in
§ 1391 (c), andt because a substantial pant of (he events giving rise to this
claim occurred in this district of Georgia.

CLASS ACTION ALLEGATIONS

65. The plaintifY class consists of the surviving spouscs,
relatives and/or designated representatives of decedents whose remains were
catrusted to the defendants and delivered to 'tvi-State, during the Class
Period commencing at a date certain, presently unlorown (o the plaintifts and
continuing through February 15, 2002,
66. This action is brought pursuant to the applicable
provisions of Rule 23 of the Federal Rules of Civil Procedure on Lehalf of a
class efined as:
All those who presently possess or who may subscequently acquire the
right o control the disposition of the reinains of any decedents
delivered tor cremation to Defendant Tri-State Crematory, Inc.; all
persons who were partics to aty contract with any of the defendants
regarding {uncral arrangements for a decedent who was detivered for
cremation to Delendant Tri-State Crematory, luc.; and the estates of
the decedents and the representatives thereof}

and a subclass defincd as those familics whosc decedents’ uncremated or

otherwise desecraled remains have been recovered fiom the Tri-State

Crematory property. Ms. Bechtel, Ms, Yockel, and Ms. Webb will serve as
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named plaintif{s for members of the proposed class, and Mr. Conycrs will
serve as a named plaintiff for members of the proposed subclass.

67. LBxcluded from the class are the defoudants, including any
parent, subsidiary, affiliate or controlled person of these entitics and their
officers, directors, agents, ciployces and members of their immediate
familics; and the judicial officers to whom this casc is assigned, their staff,
and the members of their immediate familics.

68. The-class and subclass ar¢ so numerous that individuat
joiuder of all its members is impracticable.

69. The identities of the class and subclass membors for
purposes of class notice may be rcadily obtaiied from the defendanis’ and
publié records.

70,  In this action; common issucs of law and fact velating to
the conduct, duty and resulling tability of the defendants predominate over
any issucs affecting only individual class members.

73, Theclaims of the named plaintiffs are typical of the
claims of the class in that they and their families have been subjected to the
same wntawful behavior of the defendants, giving rise to common legal and

equilable claims,
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72.  This Court may cleet, in ils discretion, to maintain these
clauns as a class action under Rule 23(b)(1), (2) and/or (3) of the Fedoeral
Rules of Civil Procedure.

73.  Class ceriification is appropriate pursuant to Rule
23(b)(1) of the Federal Rules of Civil Procedure beeause the prosecution of
separaie actions by the'individual members of the class would create a risk
of inconsistent or varying adjudications that would establish incompatible
standards of conduct for the defendants and/or because adjudications
respecting individual members of the class would, as a practical matter, be
dispositive of the interests of the other members or would risk substantialty
impairing or knpeding their ability to protect their interests.

74.  Class certiftcation is also appropriate pursiant to Rule
23(L)(2) of the Federal Rules of Civil Procedurc because the defendants
acled on grounds generally applicable to the Class, making appropriate
equitable; injunctive and/or dcé-laralory relief.

75.  Class certification is also-appropriate pursuant to Rule
23(b)(3) of the Federal Rules of Civil Procedure because common issues of
law and fact predominate over issues involving only individual Class

members.
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76. There is a continuily of interest in obtaining appropriate
equitable eelief for the subject commingled and desecraicd remains and in
obaining adequate compensation for the damages, injurics, griet and
anguish that the defendants™ actions have inflicted on the class.

77.  The named plaintiffs are members of the class and
subclass described hervein and their ¢laims arc typical of the class.

78.  The named plaintiffs will fairly and adequately represent
and profect the interests of the members of the class and subclass and neither
has any intcrests that arc adverse to the interests of the class.

79.  The named plaintifis have retained couwnscl competent
and gxpericnced in complex tort, consumer and class action litigation,
including cascs involving the desecration, commingling, mishandling and
abuse of remains.

80. A class action approach 1s supcrior 10 other available
methods for the {air and efficient adjudication of this dispute because
conumon questions of law and fact predominate over any questions that may
affect only individual members of the class and there would be significant
cconories to the courts and the parties in litigating the comimon issucs on a
clags wide basis rather than in repelitive individual trials. A class approach

would consolidale these matters and create fewer management diflicultics
1490151 21
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because it would provide the benefits of unitary adjudication, judicial
cconoiny, economics of scalc and comprehensive supervision by a single
couit.

81. Class ceqtification is also appropriatc because this Court
can designate particular claims or issucs for class wide treatiment pursuant to
Rule 23(c)(4)(a) and may designate one or more subelasses pursuant o Rule

23(cY(4)(b) of the Federal Rules of Civil Procedurc,

FACTUAL ALLEGATIONS APPLICABLE TO ALL CLAIMS

82.  The plaintiffs, on behalf of themselves and the class, re-
allege and incorporate herein, as if set forth in full, each and every allegation
uoul#iucd in the preceding paragraphs and further aliege:

83. Commcencing at a time certain, presently unknown (o the
named plaintiffs and the class members, and contipuing through February
15, 2002 (hereinafter, “Class Period”) the defendants other than Tri-State
Cremalory, Inc., contracted to provide funeral-rclated services, {or the
benefit of the plaintiffs and the class members and to accomplish (he
cremation of the plaintiffs’ decedents remains with dignity and respect in

keeping with public sensibilities and in accordance witly the law.
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84. 'These defendants then contracted with Defendant Tri-
State Crematory, Inc. to carry out this cremation process for the plaintif(s’
and the class mmembers’ benefit.

85. Contrary to their contractual, fiduciary and non-delegable
duties, the defendants commonly and systematically failed, Uwoughout the
Class Period, to accomplish the cremation and disposition process with the
dignity and respect expected of them by public sensibilitics and required of’
them by law. Rather than discharging their dutics to the plaintiffs and the
clags members by fully and faithfully carrying out their obligations, and
without describing their actual practices or obtaining express written
pcrm‘ission thercfore, the defendants knowingly, recklessly and/or
negligently permitted and facilitated the disrespectful, improper and illegal
mushandling, desecration, abuse and commingling of the remains of the
decedents.

86. Throughout the Class Ieriod, commencing upon a date
presently unknown to the plaintiffs and the class members, and continuing
through licbruary 15, 2002, Defendant Tri-State Crematory, Inc,, through the
Tri-State defendants, systematically and commonly mishandled, desecrated,
abused and commingled the remains of the decedents in a manner offensive

to human sensibilities and/or cxpressly prohibited by law.
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87. The faiture of cach and every defendant funeral homc to
discharge its duty of special care to ensure that the remains entrusted to their
care were handled respectfully and in accordance with the wishes ol the
familics of the deceased contributed to and caused hatni to the plaintiffs and
the class as a whole, Had any one of the defendant funeral homes inspected,
supervised or monitored Tri-State's cremation praclices, as this speeial duty
requires, Tri-State’s praclices would have been discovered and stopped
before widespread injury took place. Becausc each and every defendant
funcral home failed to meet its duly, Tri-Statc was ablc to continue,
undiscovered, its practice of mishandling, commingling and descerating {he
remains of the loved ones of family after fanuly. "llwough the defendants'
k.ncMing, rcckless, or negligent failure to discaver and disclosc the true
nature of the factlities, cquipment, practices, and procedures utilized at Tri-
State aboul the true nature of the practices at Tri-City, each defendant
coutributed (o and caused ham to every member of the class by enabling
and facilitating the mishandling, cornmingling and desecration of the
decodents’ remains.

88.  The remains of the decedent, Gilbert Schuchman, who
died December 29, 1992, were entrusted at or about that titue to Defendant

W.1.. Wilson & Sons by Paula Yockel, his daughter, and thereafter delivered
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for cremiation by Defendant WL, Wilson & Sons to its agent, Defendant '|'ri-
Sate.

89. The remains of the decedent Robert Gladstone Swofford,
who dicd on or about April, 1993, were enteusted at or about that time (o
Defendant W.L. Wilson & Sous by Carol Bechtel, his daughiter, and
thercafler delivered by W.L. Wilson & Sons for cremation to its agent,
Defendant 'Tri-State.

90. I'he remains of the decedent Willic Florence Swofford,
who dicd on or about April, 1995, were cntrusted at or about that time 1o
Defendant W.L. Wilson & Sons by Carol Bechtel, his daughter, and
thercaflor delivered for cremation by Defendunt W.1L, Wilson & Sons to its
agent, Defendant “Iri-State.

91. ‘'The remains of the decedent Samantha Webb Swinney,
who dicd on August 31, 2000, were entrusted at or about that time (o
efendant Buckner-Rush Enterprises, by Naomi Webb, lier mother, and
thereafler delivered for creimation by Defendant Buckner-Rush Enterprises
to its agent, Defendant ‘Tri-State,

92. ‘The remains of the decedent Thomas J. Conyers, who
dicd on August 24, 2001, were entrusted al or about that tune to Defendant

Franklin-Strickland Funeral Home by Thomas G. Conyers, his son, and
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thercatter delivered for cremation by Defendant Franklin-Strickiand Funeral
Home to its agent, Defendant T'r-State. The uncremated remains ol ‘Thomus
J. Conyurs, were discovered on the property surrounding Tri-State
Crematory.

93.  'The named plaintiffs are now informed and believe, and
thereon allege, that their parents and decedents were subjected to the
untawlul and improper practices of Tii-State. Their family members’
remains were not cremated with dignity and respect or i accordance with
their wishes or the law. Instead, their remains were subjected by the
defendants to commingling, mishandling, abuse and other improper
practices and processes and, as a proximate result, were desecrated,
mishandled and/or conuningled, togcther with the remains of class
members® decedents.

94.  Perhaps morc horrifying to the plaintiffs and the class
members is the knowledge that, becausc the defendants exercised complcte
control over the remains of the decedents and due {o (he defendants’
improper and unlawful desecration of the remaius, including the eflorts to
conceal (he bad acts, many families whose loved ones were delivered to 'Iri-
State by the other defendants will never know to what treatment the remains

of their loved ones were subjected.
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95. Morcover, as a proximate result of (a) the represeutations
of defendands that the decedents’ remains would be and had been creinated
in the authorized and requested manner, with dignity and respect; (b) the
defendants’ possession and control of the remains of the decedents’ remaiuns,
and complele control over the manner of treatment of these remains; and (c)
the concealment by the defendants of the mistreatment, mishandling,
desceration and abuse of the reinains, the plaintiffs and class memibers did
not discover that their decedents’ remaing were subjected to the defendants’
misconduct untit within one year preceding the {iling of this complaint.

96.  Specifically, this discovery of the defendants’
misconduct oceurred in or about the middic of February, 2002, when the
named plaintiffs first learncd from public media reports that the remains of
decedents delivered to Tri-State had been mishandled, commingled, abuscd
and desecrated.

FIRST CAUSKE OF ACTION
EQUITABLE (INJUNCTIVE AND/OR DECLARATORY) RELVAEY

97.  The plamtiffs, on behalf of themselves and the class, re-
allege and incerporate herein, as if set forth in {ull, cach and every allegation
contained m the preceding paragraphs and further allege:

98, The plajntiff and the class members aud/or their

decedents entered into written or oral contracts with the defendants to obtain
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and cnsure the cremation of the plaintiffs’ decedents in an individual,
dignified, respectful and lawiul manner. The named plaintiffs and the class
members and/or their decedents were mduced to entet into such contracts by
the defendants’ representations, which emphasized and assured the dignificd
and respectful manner in which the decedents’ remains would be handled
and cremated and omitted any information regarding the actual praciices of
Tri-State or the defendant’s failure (o inspect, supervise or monitor Tri-State.
The plantiffs and the class members werc the natural and intended
beneticiaries ol those written and oral confracts.

99. The plaintiffs and the class members and/or their
decedents performed all promises, covenants and condilions required on
thewr 'p:ul 1o be performed pursuant to the cremation contracts and have fully
paid the agreed-upon price for (he defendants’ servicos.

100. During the Class Period, the delendants breached these
contracls by failing to accomplish the cremation of the remains of the
decedents in an individual, dignified, respectful and/or lawful manoer.

101, Instead, the defendants employed, authorized and/or
allowed the cmployment of processes and praclices resulling in the

mishandling, abuse and commingling of (he decedents’ remains.
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102. Thc remains of the decedents were lmproperly and
udawfidly handled while in the defendants’ exclusive possession and
control, without the authorization, knowledge, permission, conscnt or
ratification of the plaintiffs or the class members. The remains were abused,
desecrated, comuningled with each other and with non-human residue and
disposed of as no more than garbage, such that the integrity of the remaing
wag violated and the remains were not returned to the plainliffs and class for
disposition. The decedents’ remains were not afiorded individual, respeetful
and chignified disposition and were, instecad, mishandled, abused and
desecrated,

103. The nawed plaintiffs and the class members arc charged
by l;w), hy their own perceived moral obligations and cthical duties and by
natural sentiments to accomplish the disposition of their decedents’ remains
as requested by the decedents, as set forth in the cremalion contracts with the
defendants, and in keeping with public sensibilities and the law.

104. No adequate remedy at law exists to address the abusc of
the decedents’ remains and, due to the defendants’ actions, there may be 1o
way {0 undo the injustices that have been donc. Worse, many family
moembers who entrusted their departed loved ones Lo the defendants many

never be able to learn the true [ate of thelr remains.
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105. Accordingly, the plaintiffs, on behalf of themsclves and
the class, request the following cquitable relief:

(2) A judicial determination and declaration of the rights of
the plaintiffs and the class and the responsibilities of the defendants wilh
respect (0 the remaing that are the subject of this action;

(b)  Thal the defendants be enjoined to retum to the plaintiffs
and class members any and all remains of decedents still in the Defendant
Tri-State’s possession, custody or control so that respectid and dignified
disposilion of the remains may be accomplished,;

(c)  ‘That the defendants disclosc to the plaintilfs and the
clagg, msofar as is possible, the whercabouts of the desecrated and
cotmﬁingled remains and residuc contaiving commingled rcmains of
decedents delivercd to 'I'ri-State during the Class Period so that the plaintiffs
and the class may carry oul the dignified and respectful digposition of saie;

(@) That the properly upon which the remains were
discovered and in which they were interred, desecrated and commingled be
hetd in trust for the benefit of the class pending the ultimate disposition by
the Couty

{e) That the defendants be enjoined to ceasc and desist all

wishandling, abuse and desecration of hivoan remaings; and
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(f)  That the defendants be determined and declared o be
(inunciatly responsible for the costs and expenses of accomplishing uny und
alt dignificd and respectful disposition of the decedents’ reains as may be
possible.

SKECOND CAUSE OF ACTION
BREACH OF CONTRACT

106. The plaintiffs, on behalf of themselves and (he class, re-
allege and incogporate herein, as il st forth in full, cach and cvery allegation
contained in the preceding pavagraphs and {urther allege:

107. 'The named plaintiffs and the class members and/or their
decedents ¢ntered into written or oral contracts with the defendants (o obliin
and ‘ensure the cremation of the decedents in an individual, dignilied,
respectful and lawful manner. The expectations of the named plaintiffs and
the class members, as reasonable persons, were that thesc conlracts,
cxpressly or by reasonable implication, assured the legal, dignificd and
respectful  dispostion of their decedents’ remains.  These contracts
uniformly omilled material information regarding Tri-State’s  actual
practices, Tri-State’s unlicensed status, and the defendants’ failure to
inspect, monitor or supervise Tri-State. The named plaintiffs and the class
members were the natueal and intended beneliciavies of those writtenn and

oral contracts.

14350191 n
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108. The named plaintiffs and the class members and/or their
decedents performed all promises, covenants and conditions required on
their parl to be perfonmed pursuant to the cremation contracts and have fufly
paid the agreed-upon price for the defendants’ services.

109. The defendants breached their express written and oral
contaels, ilplicd contracts with and promises to the plaimtiffs, the class and
their decedents by improperly handling or causing the improper handling of
the decedents’ reinaing as described hercin, and by failing to disclose the
truc nature of Tri-State’s practices and procedures.

110. 'The class members were the natural and inlendcd
beneficiuries of the contracts with the delendants regarding funcral services
to be Ipmvidcd for the decedents,

111.  Asaproximale result of the defendants” breaches ol
contract, the plaintiffs and the class and/or their decedents bave incureed
dannges in the amounts they previously paid the defendants for cremation
scrvices improperly performed, and, as a further result of the defendants’
breaches of contract, the plaintiffs and the class have incurred and will incur
additional monctary losses in attempling to recover, identify and respecttully

dispose of the decedents’ remmains,

145019.1 k]

95/6¢ 'd bLGE bES 901 'ON Xud A MAISY NOSNIHE Wd 21:S0 NHL 200¢-£0-130



Case 4:07-cv-00143-HLM  Document 1-2  Filed 07/19/2007 Page 39 of 55

THIRD CAUSE OF ACTION
BREACIH OF COVENANT OF GOOD FAITH AND FAIR DEALING

112, The plaintifis, on behall of themselves and the class, re-
allepc and tncorporate herein, as if sct forth in full, each and every allegation
contained in the preceding paragraphs and further allege:

113. At all matenal times, the defendauts, other than Tri-Stalc,
held themselves out to be reputable, experienced, caring and trustworthy
enfifies enpaged in the busincss of dignified and respectful disposition and
cremation of human remains,

114. The detendants, other than Tri-State, represented to the
public at large and, in particular, to the plaintifis and class members that
(hey would properly, carcfully, professionally, decently and respect{ully
perform or accomplish the cremalion of the decedents’ remains in a manncr
confomung with the law, with human dignity and with the wishes of the
plaintiffs and the class and cﬂ’ the deeedents as specified in their agreements.

115, Inconducting the activities and making (he
representalions described herein, the defendants breached the covenants of
good [aith and fair dealing, implicit in their contracts and imposed upon
them by law, by failing to abide by their agreements and promises 1o
cternate, respectfully and with dignity, the remains of the decedents, by

abusing the trust that the plaintiffs and the class placed in them, by
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impropeddy handling the decedents’ remains, and by falscly stating that the
decedents’ remains had been properly treated and/or in concealing the true
methods and results of the handling of the remains.

116, Asadivect and proximate result of the defendants’
breaches of the covenants of good faith and fair dealing, the plaintiffs and
the class have incurred damages in the amounts previously paid to the
defendants and have incurred and will incur additional monetary losses and
have sulTered and will continue to suffer physical njury, shock, outrage,
extreme anxicty, worry, mortification, embarrassment, humiliation, distress,
priel and sorrow upon the discovery of the defendants’ mishandling, abuse
and desceration of the decedents’ remains.

[17. Inperforming their acts, omissions, Talsc represcutations
and ¢oncecalments herein alleged, the defendants acted intentionally,
knowingly, with oppression, fraud and malice and/or in reckless and
conscious disregard of the rights of the plaintiffs and the class, The
plaintifts and the class are, therefore, entitled to punitive and exemplary
damages from the defendants in such amount as shall be necessary and
appropriale 1o punish the defendants and to deter them and anyonc else from
cver covumitling, cnabling, aiding and abetting, or recklessly allowing

similar indecencics upon human remains.
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FOURTH CAUSE OF ACTION
BREACH OF FIDUCIARY DUTY/SPECIAL DUTY

118, The plaintiffs, on behalf of themselves wud the class, (-
allege aud incorporate herein, as if set forth in full, cach and every allcgation
contained in the preceding paragraphs and further allege:

119. DBy offering funeral-related services that the plaintiffs and
the class reasonably expected would be performed or accomplished in a
digniicd and respectful manner, the defendants knowingly and intentionally
entered into a special relatienship of trust and confidence with the plaintiffs,
the clasﬁ and their decedents, In entering into agreements to effectuate and
complete the disposition of remains, the defendants undertook to
respect{ully, responsibly and lawfully discharge these dulies including,
specifically the duty to perform disposilion services in a dignificd and
respect [ul manaier, within the bounds of industry practice, and in accordance
with all applicable law and regulations.

120. The defendants were, thercfore, charged with a fiduciary
or special duty 1o the plaintitts, the class and their decedents to fully and
faithfully perform the disposifion duties.

121. By mishandling, abusing and desecrating the decedents’

remaing as described herein, by negligently or recklessly entrusting Tri-State
AL a1
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witl the bodies of plaintiffs’ loved ones, and by failing to properly perform
or accomplish those services that the defendants had expressly or impliediy
apreed 1o performy, the defendants, and each of them, breached the tiduciary
duties owed by them to the plaintitTs, the class and the decedents.

122.  As adircct and proximate result of the delendants’
breaches of their fiduciary dutics, the plaintifts and the ¢lass have been
dammaged and injured as set forth above.

123. Further, the failure of cach and every defendant funeral
home to faithfully perform the disposition dutics, including the failure to
ensure that its agent, Tri-State Crematorium, properly and respectfully
handled the decedents’ remains, contributed to and caused injury Lo plaintif’s
and the class as a whole because but for the failure of cach funeral home
properly to discharge its duty, Tri-State’s horrific practices woukd have been
discovered and stopped before widespread injury fook place.

124. Tinally, the funeral home defendants were recklessly or
nepligently complicit in, and vicadously liable for, the fiaudulent
concealment by the Tri State defendants of (the adulterated nature of the
cremated remains returned by the Tri-State defendants to the families by
failing to supervisc, monitor, and inspect the premises and practices of Tri

State, and thereby allowing “I'ri-State’s fraudulent praclices to continue,
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125. The defendants’ conduct in breach of their fiduciary
obligations, was intentional, knowing, done with oppression, fraud and
malice and/or doue in reckless and conscious disregard of the rights of the
plaintifls and the class. ‘The plaintiffs and the class arc, thercfore, entitled o
punitive and exemplary damages {rom the defendants in such amount as
shall Lre necessary and appropriate to punish the defendants and to deter
theny and anyounc else {rom cver comumilting, enabling, aiding and abetting,
or recklessly allowing similar indecencies upon human remains,

FIFTH CAUSE OF ACTION
FRAUDULENT CONDUCT AS TO TRI-STATE DEFENDANTS

126. ‘The plaintifis, on behalf of themselves and the class, re-
allcgé aud incorporate herein, as if set forth in [ull, cach and cvery allegation
contained in the preceding paragraphs and further allcge agaiust the 'I'ri-
State defendunts:

[27. The conduct of the Tri-State operations by the Tri-State
defendants, as described in this Complaint, operated as a fraud upon the
plaintiffs and the class in that the actual conduct of these defendants was
uniforinly and actively concealed from the plaintifls and the class

throughout the class period.
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128. Plaintiffs’ reliance on all defendants’ proper conduct of
cvery stage of the disposition process was justificd and reasonable in that the
funeral home defendants, with whom the plaintiffs dealt, and to whom they
entrusted their loved ones’ remains for disposition, held themselves out to be
reputable, experienced and trustworthy entitics in the business of fimeral
cremation and related services.

129. The plaintiffs and the class first became aware and could
first reasonably have becoime aware of the concealed misconduct of the f'ri-
Statc defendants in or about mid-Febwary, 2002,

130. As a proximate result of the Tri-Statc defendants’
fraudulent conduet, fraud and deceit, the plaintiffs and the class have
suffered damages and injuries described herein.

131. ‘Ihc Tri-State defendants’ fraud and deceit, consisting of’
1} thetr concealment of their unlicensed states, 2) their fraudulent conduct in
commingling, desecraling, and adulterating the human remains entinsted to
them and the resulting cremated remains, and 3) their uniform concealment
and nondisclosure of this misconduct, and their implicit representation,
(lirough the return of separatcly packaged cremated remains, that cremations
had been properly accomplished, conccaling (rom the plaintiffs in such a

way that it was difficult or tipossible for the plaintiffs to.discover the
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intrinsically commingled and adulterated nature of the cremated remains,
was intentional, knowing, done with oppression, fraud and malice and done
in reckless and conscious disregard of the rights of the plainliffs and the
class. ‘The plaintiffs and the class ate, therefore, culiled to punitive and
exemplary damages from said defendants in such amount as shall be
necessary and appropriate to punish the defendants and to deter them and
anyoue ¢lse from cver comimitting similar indecencies upon human remains.

SIXTI1 CAUSE OF ACTION
NEGLIGENCE

132, The plaintiffs, on behalf of themselves and thc class, re-
allege and incorporalte hercin, as if sct forth in full, each and cvery allegation
contained in the preceding paragraphs and further allege:

133. Atall material times, (hic defendants owed a duly to the
plaintiffs and the class to act with the ordinary care of a reasonable person
with respect to all aspects of the services promised including, but not Himited
to, all phascs of the creration process, including but not limited 1o the
hiring, retention, training and supervision of all agents, crployces and
representatives of the defendants, in connection with such services and
transactions, the management and adminisiration of the scrvices and
trunsaction, the association with other persons and entitics to accomplish the

performance of such services, the individual, proper and respectful
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pecfonnance of all steps of the cremation process, and the ascertaimnent that
all such services were being fully and properly undertaken and performed.

134, The defendants neghigently and carclessly fuiled (o
discharge these dulies.

135. As a proximale cause of the defendants’ negligence, the
plaintif (s and the class members have been damages and mjured as described
licreuwn.

SEVENTII CAUSE OF ACTION

WILLFUL INTERFERENCE WITH REMAINS
AND INTENTIONAL MISHANDLING OF A CORPSE

136. The plaintiffs, on behalf of themsclves and the class, re-
allege and incorporate herein, as if set forth in full, cach und every allegation
conlaied in the preceding paragraphs and {urther allege:

137. The plaintiffs and the class, as the decedents’ next of kin,
had or have a personal quasi-property right to ensure the proper handling
and burial of the deccdents’ remains.

138. The plaintiffs and the class expressed their wishes to the
defendaals regarding the wmanner in which the remains were (o be handled.

139. 'The defendants had the oppottunity to comply with the
plaintiffs’ and the class member’s expressed wishces.

140. ‘I'he defendants, however, willfully and deliberately

mishandled the deccdents® remains, and/or caused, contributed to, or aided
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———nd 8

and abetted the Tri-State defendants’ mishandling by knowingly failing to
assure (hat ‘Tri-State’s operations were conducted properly, respecttully, and
in accordance with all applicable law and regulations, and thereby interfered
with the vights and responsibilitics of the plaintiffs and the class to effect the
proper disposition of the remains with utmost dignity, in accordance with the
law and their wishes, requests and beliefs.

141, 'The defendants’” mishandling of the remains and their
interference with the rights of the plaintiffs and the class precluded the
plaintiffs and the class from exevcising their rights and performing their
responsibilities of appropriately disposing of the remains of their decedents,

142. As adirect, known, forcsceable and proximale result of
the intentional mishandling of the remains by the defendants, the plainoffs
and the class have suffercd and continue to suffer injury and damages.

143. In mishandling or causing or contributing to the
mishandling of the remains of the decedents, the defendants acted
intentionally, knowingly, with oppression, fraud and malice and in reckless
and conscious disrcgard of the rights of the plaintifis und the class. The
plaintifls and the class are, therefore, entitled to punitive and cxemplary

damages from the defendants in such amount as shall be necessary and
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appropriate o punish the defendants and to detet them and anyone else from
cver commilling siuilar indecencies upon human remains.
EIGH T CAUSE OF ACTION

NEGLIGENT INTERFERENCE WITH REMAINS
AND MISHANDLING OF A CORPSE

144. ‘fhe plaintiffs, on behalf of themiselves and the class, re-
allege and incorporate herein, as if set forth in full, cach and cvery allegation
conlained in thie preceding paragraphs and further allege:

145, 'The plaintifls and the class, as the decedents® next of kin,
had or have a personal quasi-properly right (o ensure the proper handling
and burial of the decedents’ remains.

146. The plainliffs and the class expressed their wishes to the
defendams regarding (the manncr in which the remains were (o be handled.

147. 'The defendants had the opportunity (o comply witl: the
plamtifs’ and the class member’s expressed wishes.

148. 'Uhe defendants negligentty, recklessly and carelessly
wishandled the decedents’ remains and interfered with the vights and
respousibililies of the plaintiffs and the class Lo disposc ol the romains in
ways unauthorized by the plaintiffs and the class and their decedents, ways
that were contrary to the law and condrary to their wishes, requests and

belicefs,
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149. The defondants’ conduet was accomplished through a
connuon coursc and practice of improper handling of remains, resulting
from the defendants’ own negligence and negligent entrustment of the
decedents’ remains to persons who lacked the qualifications, troining,
sensitivily, experience and integrity required to handle the remains properly
and by the defendants’ negligent failure to control, supervise and investigate
the actions of such persons and cnlities.
150. As a dircet and proxiimate result ol the defendanty’
negligent interference with- the decedents” remains, the plaintiffs have
suffered and continue to suffer damages and injuries,

NINTH CAUSE OF ACTION
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

151. The plaintifis, on behalf of themselves and the class, re-
allege and incorporate herein, as if set forth in full, cach and every allegation
confained in the proceeding paragraphs and further allege:

152, The defendauits’ conduct directed toward the plaintifl and
class members, as described herein, was infontional, knowing, and/or
reckless. It is so oulrageous that it is not tolerated by civilized socicly.

153. Asadirect and proximate result of the defendants’

conduct, the plaintifts and the class suffered serious mental injurics and
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¢hiotional distress thiat no rcasonable person could be expected o endure or
adequately cope with.

154, In their conduct, the defendants acted intentionally,
knowingly, with oppression, fraud and malice and in reckless and conscious
disregard of the rights of the plaintiffs and the class. The plaintiffs and the
class ave, therefore, entilled to punitive and cxemplary damages fiom the
defendants in such amount as shall be necessary and appropriate to punish
the defendants and to deter them and anyone elsc from ever comimifting
similar indecencies upon human remaius.

TENTH CAUSE OF ACTION
NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

155. The plaintiffs, on behalf of themselves and the class, rc-
allegre and incorporate herein, as if set forth in full, each and every allegation
contained m the preceding paragraphs and lurther allege:

156. At all material timcs, the defendants owed a duty to the
plaintiffs and the class to act with the ordinary care of a reasonable person
with regpect to all aspects of the services promised including, but not limited
to, all phascs of the cremation process, including but not Jinited o the
hiring, vetention, training and supervision of all agents, employces and
representatives of the defendants, in connection with such scrvices and

transactions, the management and administration of the scrvices and
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transaction, the association with other persons and cntitics 1o accomplish the
perforinance of such scrvices, the individual, proper and respectiul
performance of all steps of the cremation process, and the ascertainment that
all such services were being fully and properly undertaken and performed,

157. The defcndants negligently and carelessly failed (o
discharye these dutics.

158. As aproximate cansc of (he defendants’ negligence, the
plaintifls and the class members have suffered serious and scvere mental
injuries and cmotional distrcss thal no rcasonable person could be expecied
to endure or adequately cope with.

ELEVENTH CAUSE OF ACTION
UNJUST ENRICHMENT

159, ‘the plaintiffs, on behalf of themselves and the class, re-
allege and incorporate herein, as if set forth in full, each and every allegation
contained in the preceding paragraphs and further allege:

160. The defendants have been and will continuce to be
unjustly enriched at the expense of the plainiffs and the mcinbers of the
class by accepting payments from the plaintiffs and the class for services
which they not only failed to render as promised byt which werc provided in

a completely inappropriate, unauthorized, unlawful and egregious mauncr.
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161. 1t would be inequitable to permit the defendants o retain
the benefits they have wrongfully gained through these actions, which they
accordingly hold in constructive trust for, and must be ordered Lo restore (o,
the plaintiffs and the class.

PRAYER FOR RELIEF

Whercfore, the plaintiffs request the following relicf, on behall
of themselves and the class:

(a) Certification of this action as u class action, appointment
of the plaintitfs as class representatives and undersigned counscl as class
counscl, and designation of any appropriate subclasses, for any or ail claims
and issues, under the applicable class action pravisions;

(b) Such coordination and cooperation as may be appropriate
between this Court and other courts that may exercise jurisdiction over the
subject matter of this litigation,

(c) An award of equitable, injunctive and declaratory relict
described herein, including judicial supervision of the Tri-State property and
a judicial determination of the rights and responsibilitics of the paclics

regarding the rematns that are the subject o this action;
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() An award of compensatory damages in an amoui
deerncd appropriate by the trier of fact, jointly and severally against the
Jelendants;

(e) An award of punitive damages, jointly and scveratly
against the defendants;

(1) The cstablishment of a construclive trust upon the
defendants’ property, revenues and/or profits for the benefit of the class and
disgorgement and restitution of the past revenues and/or profits to the clags;

(g) An award of prejudgment 5.nd post-judgment interest;

(W An award of costs, including but not limited to
discrctionary costs, attorneys’ fees aud cxpenses incurred in pursuing this
casc;

(i) Any other and further equitable reliet this Court decmns
just and proper; and

() Any other and further relicf to which they may be

cntitled at law or in cquily.

JELHIRR 53

8s/bs d bLSE bEC 90L 'ON XY AMAG MANSY NOSNI¥E Hd 91:50 NHL 200¢-€0-100



4 Case 4:07-cv-00143-HLM  Document 1-2

-t{ully submitted by,

McCAMY, PHILLIPS) TUGGLE
& FORDHAM, LLP

Robert 11, Smalley, 111

GA. Bar # 653405

1O, Box 1105

Dalton, Georgia

Telephone: (706) 278-4499
Facsimile: (706) 278-5002

Plaintiffs’ Liaison Counsel

DOFFERMYRE, SHIELDS,
CANFIELD, KNOWLIES &
DLEVING

Ralph { Knowics, Jr.

Kenneth Canfield

David Hapy

Suite 1600, 1355 Peachitree Street
Atlanla, GA 30309

Telephoae: (404) 881-8900
Facsimite: (404) 881-3007

BARRETT LAW OFFICE
Don Barrett

.0, Box 987

Lexinglon, MS 39095
Telephone: (662) 834-2376
I'acsimile: (662) 834-2623

Charles Barreit

Marshalt {1, Smith, Jr,

3319 West ind Ave., 6th I'loor
Nashville, TN 37203
Telephone: (615) 386-8391
Facsimile: (615) 386-8392
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LIEFF, CABRASER, [TEIMANN &
BERNSTEIN, LLP

Elizabeth J. Cabrascr

275 Battery Street 30™ Floor

San Francisco, CA 94111-3339
‘Telephone: (415) 956-1000
Facsitmile: (415) 956-1008

Plaintiffs’ Lead Counsel

Kathryn k. Barnett

Aligtair E. Newbem

3319 West End Avenue, Suitc 600
Nashville, Tennessee 37203
Telephone: (615) 313-9000
Facsimile: (615) 313-9965

Wendy R, Fleisliman

780 Third Avenue, 48th Flgor
New York, NY 10017-2024
Telephone: (212) 355-9500
Facsimile: (212) 355-9592
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SHUMAKLER, WITT, GAITHER
& WHITAKER

William G. Colvin

Cluisty Sell

Suaite 500), tfirst Teanessce Bldg.
701 Mackel 5t

Chattavooga, TN 37402
Telephone; (423) 265-2214
Facsimile: (423) 266-1842

Robert Daroch Todd Strolumnceyer

Mabry & McClelland, LLP Charles Graddick

2200 Century Pkwy., NE Sims, Graddick & Dodson, I'C
10™ floor 205 St. Bmanuel Street
Atlanta, GA 30345 Mobile, AL. 36602
‘Felephone; (404) 248-2866 ‘Telephone: (251) 690-9300

[Facsimile: (404)325-0596
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