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0. Preface 
Preface 

This study guide is written for students taking the Jersey Law Course in 
2010-2011. It covers the civil procedure aspects of the Civil Procedure 
and Criminal Procedure module. 

 

Official syllabus for the civil procedure part of the examination 

The syllabus for the Civil Procedure and Criminal Procedure module 
and an official bibliography is issued by the Bailiff and published on 
www.jerseylaw.je. The civil aspects are as follows: 

 

1. The Royal Court 

Divisions and jurisdiction; 

The Royal Court Rules (excluding Parts 9, 12-14, 18 and 19) 

Powers and duties of the Bailiff, Jurats, Judicial Greffier and other 
Court Officers 

Transfer of actions between the Royal Court and the Petty Debts Court 

 

2. Parties to Actions 

Locus standi 

Representative proceedings 

Litigants who are not ‘sui juris’ 

Third parties and parties cited 

 

3. Proceedings 

Commencement of proceedings 

Service of process within and outside the jurisdiction  

Pleadings including amendment, striking out, consolidation of actions 

Stay of proceedings 

Security for costs 

Hearsay evidence notice provisions 

Discovery 

Interrogatories; admissions; caveats; payments into court; interim 
payments 

Summary judgment 

Injunctions 

Clameur de Haro 

Actions petitoires et possessoires 
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Prescription and Limitation Periods 

 

4. Appeals 

From the Judicial Greffier  

From the Petty Debts Court  

From the Royal Court  

Doléance  

 

Bibliography 

Texts 

Le Gros, Traité du Droit Coutumier de l’Ile de Jersey  

De la Clameur de Haro 

Laws 

Civil Evidence (Jersey) Law 2003 (Arts 2-5) 

Court of Appeal (Jersey) Law 1961 

Law Reform (Miscellaneous Provisions) (Jersey) Law 1960 (Art 2) 

Petty Debts Court (Miscellaneous Provisions) Law 2000 

Royal Court (Jersey) Law 1948 (Parts 2 and 3, Art 20) 

Royal Court (Appeals from Petty Debts Court) Rules 2004 (Rules 1-4) 

Royal Court Rules 2004, as amended (excluding parts 9, 12-14, 18 and 
19) 

Service of Process and Taking of Evidence (Jersey) Law 1960 (Art 2) 

Service of Process (Jersey) Rules 1994 (Rules 3-10, 16) 

Practice Directions 

CA05/01 – Court of Appeal (Limited to Time limits and Leave) 

RCO5/03 – Service Out of Jurisdiction 

RCO5/10 – Fixing of dates 

RCO5/23 – Abridgement of time 

 

Official note added on 29 January 2007:  

A query has been received as to whether, given the removal of the 
reference in the previous syllabus to ‘provisional orders’, candidates 
can still be examined on Ordres Provisoires.  

Candidates may still be examined on Ordres Provisoires, it is only 
provisional orders made under Part 9 of the Royal Court Rules 2004 
that is no longer examinable. 
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1. The Royal Court 
 

Introduction 

1.1. The Royal Court is Jersey’s principal, superior court of record. 
It has original and unlimited jurisdiction and is a creature of 
the customary law (it is equivalent to the High Court in 
England and Wales and most Commonwealth jurisdictions, and 
the Court of Session in Scotland). 

1.2. The constitution and procedure of the Court in civil matters is 
regulated by the Royal Court (Jersey) Law 1948 and the Royal 
Court Rules 2004 (‘RCR’). 

1.3. The principal personnel of the Royal Court are: 

a) The Bailiff, who is civic head of the Bailiwick and 
presiding judge of the Court:  his functions as judge may 
also be discharged by the Deputy Bailiff, Lieutenant 
Bailiff or Commissioners of the Court. 

b) The Jurats, who are lay members of the Court who sit 
on the bench and decide questions of fact. 

c) The Greffier, who is clerk to the Court and who has 
jurisdiction in respect of most interlocutory matters in 
the Court. 

d) The Viscount, who is the executive officer of the Court 
who serves process and enforces judgments (amongst 
other functions). 

1.4. The Court usually sits as the Inferior Number, which is 
composed of a judge and two jurats, but may sit as a judge 
alone where the question for decision is exclusively or 
predominantly one of law. 

1.5. The Court may also sit as the Superior Number, which is 
composed of a judge and five jurats. However, the Court very 
rarely sits as the Superior Number in civil matters, but does for 
certain types of appeal (Doléance). The Superior Number sits 
more frequently in criminal matters to pass sentence and to 
hear appeals from decisions of the Inferior Number (as to 
which see 1.64 to 1.67). 

1.6. The Royal Court has four divisions: the Héritage, Probate, 
Family and Samedi Divisions—dealing with land, succession, 
family and matrimonial disputes, and all other matters 
respectively.  

1.7. RCR 3/1 sets out the jurisdiction of each of the divisions of the 
Royal Court. 

The Héritage division 

1.8. The Héritage division has jurisdiction to determine specified 
land cases. RCR3/1(1) provides that it has jurisdiction in 
respect of the following proceedings in relation to land: 
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a) ownership: proceedings relating to the ownership of 
immovables; 

b) division subject to Article 28 of  the Loi (1851) sur les 
testaments d’immeubles, proceedings relating to the 
division of immovables. Article 28 provides actions 
concerning either the validity of wills containing 
legacies of immovables or division of immovables on a 
succession shall be commenced in the Samedi division: 

‘Les actions touchant la validité des Testaments 
contenant des legs d’immeubles seront instituées à la 
Cour du Samedi, et aussi les actions en partage des 
immeubles d’une succession, lorsque ces immeubles 
auront été légués en tout ou en partie par Testament.’ 

c) annulment: proceedings relating to the annulment of 
hereditary contracts; 

d) boundaries: proceedings relating to the fixing of 
boundaries; and 

e)  Rentes: proceedings relating to the assignment of 
rentes. 

The Family division 

1.9. Unsurprisingly, the Family division1 has jurisdiction in family 
matters: RCR 3/1(2) provides that the Family division has 
jurisdiction in respect of:  

a) The termination of marriage, being the matters 
referred to in Art 3 of the Matrimonial Causes (Jersey) 
Law 1949. By that article (and subject to the domiciliary 
requirements of the parties) these are divorce, suits for 
judicial separation, suits for nullity of marriage, 
applications by one spouse for a decree of presumption 
of death of the other  spouse and consequent dissolution 
of the marriage, ‘and all other matrimonial causes, suits 
and matters triable under this Law or otherwise in 
Jersey’.  

b) Related financial orders:  Such other matrimonial 
causes, suits and matters under the 1949 Law include 
provision for the maintenance of children (art 25), and 
other financial and property adjustments consequent 
upon the termination of marriage (arts 27 to 30) and 
related interim orders (art. 31).  

c) Validity: proceedings seeking a declaration as to the 
validity of a marriage. 

d) Maintenance and habitation orders from the Petty 
Debts Court: RCR 3/1(2)(c) provides the Family division 
with jurisdiction to hear applications referred to the 
Court under Article 3, and appeals to the Court under 

                                             
1 The 1949 Law refers to the ‘Matrimonial Causes Division’. This was originally created 
by Art 3 of  that law, and was renamed the ‘Family Division’ by Art 14 of the Royal 
Court (Jersey) Law 1948 as amended by the Royal Court (Amendment No.8) (Jersey) 
Law 1996. 
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Article 9, of the Separation and Maintenance Orders 
(Jersey) Law 1953. This Law gives the Petty Debt Court 
jurisdiction to hear applications for maintenance or 
termination of cohabitation by spouses (art 2). 
However, Art 3 allows the Petty Debt Court to decline 
to proceed with the application on the grounds that it is 
better dealt with by the Royal Court; and Art 9 provides 
for an appeal to lie to the Royal Court where the Petty 
Debt Court either makes or refuses to make an order. 

e) Applications under various laws, in relation to: 

i. Adoption: the Adoption (Jersey) Law 1961; Art 10 
orders for the adoption of a child; orders declaring a 
child free or otherwise for adoption (arts 12 and 
12B), interim orders for a probationary period of 
parental responsibility (art 17), and the 
determination of adoptions (art 39B).  By Art 1(1), 
the Inferior Number has jurisdiction under the 
Adoption Law. 

ii. Marriage of a minor and its regulation by the 
Marriage and Civil Status (Jersey) Law 2001. Article 
6 provides that minors may marry with the consent 
of persons listed within schedule 2 of the Law. 
Should they refuse, the minor may apply to the 
Inferior Number of the Royal Court for consent in 
place of that person. 

iii. Legitimacy and applications for declarations in 
respect of legitimacy or illegitimacy pursuant to the 
Legitimacy (Jersey) Law 1973 Art 6 provides that a 
person domiciled in Jersey or claiming movable or 
immovable estate in Jersey may apply by petition to 
the Court for a declaration that he or she is 
legitimate or hat his or her or an ancestor’s 
marriage was valid.  Art 6 also provides for 
applications for declarations of the legitimation of 
an ancestor. Art 7 provides for applications by 
petition to the Court for declarations of illegitimacy 
of children presumed legitimate by that Law. 

iv. Maintenance: applications or proceedings pursuant 
to the Maintenance Orders (Facilities for 
Enforcement) (Jersey) Law 2000. 

v.  Child protection: proceedings for an injunction for 
the protection of a child or proceedings in respect of 
a child pursuant to the Children (Jersey) Law 2002 
or an application in proceedings (other than criminal 
or quasi-criminal proceedings) under any enactment 
for the time being in force relating to care and 
protection of children or otherwise proceedings for 
custody and protection or repatriation of minors 
pursuant to the inter jurisdictional powers of the 
Court in cases of child abduction. 
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The Probate division 

1.10. By Article 2 of the Probate (Jersey) Law 1998 (to which RCR 
3/1(3) refers), the Probate Division has jurisdiction in respect 
of: 

a) The grant or revocation of probate and administration 
of movable estates; and  

b) all questions relating to a testamentary cause or 
matter. 

1.11. This provision is a restatement of the division’s jurisdiction 
prior to the passing of the Law: Art 2 of the Law expresses that 
the Royal Court continues to have the jurisdiction it had 
immediately before the Law came into force. Similarly, Art 
2(4) provides that where the law makes no provision, the 
procedure and practice of the Royal Court shall be exercised in 
the same manner as it had been prior to the coming into force 
of the law, be exercised in the manner provided by and under 
this Law or, where no provision is made, in the manner which 
has previously been customary. 

The Samedi division  

1.12. The Samedi division is the general division of the Court, dealing 
with matters not falling within the jurisdiction of the other 
three divisions. RCR3/1(4) provides that ‘the jurisdiction of the 
Samedi division is the determination of all matters not within 
the jurisdiction of the Héritage division, the Family division or 
the Probate division.’ 

1.13. Such matters obviously include those which are expressly made 
the preserve of the Samedi division, such as actions regarding 
the validity of legacies of land or the division of the land of a 
deceased, as provided by Art 28 of the Loi (1851) sur les 
testaments d’immeubles.  

Transfer between divisions 

1.14. By RCR 3/2 A cause or matter may, at any stage of the 
proceedings therein, be transferred from one division of the 
Court to another by order of the Court made in the division in 
which the cause or matter is proceeding.  

1.15. In practice, however, the division of the Royal Court into 
jurisdictions makes little practical difference save in respect of 
the Family division which is regulated by its own rules of 
procedure.2 

Royal Court: jurisdiction 

1.16. The Royal Court has original and unlimited jurisdiction. It is a 
creature of customary law, by which it was the only Court3 for 

                                             
2 For example, Matrimonial Causes Rules 2005. 
3 Although formerly different formations of the Royal Court were referred to as 
distinct Courts:  for instance, the Samedi division was known as the Samedi Court (or 
Cour du Samedi). 
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the Island, and so it is the ‘natural’ Court arising by reason of 
the customary law to administer that law.  It follows that its 
jurisdiction is unlimited, to the extent that it has the 
theoretical ability to receive, consider and decide any 
justiciable matter. 

1.17. However, this otherwise unlimited power does have some 
curbs, and statute may provide for some matters to be decided 
elsewhere. Further, other matters which the Court may have 
jurisdiction to decide may be better decided elsewhere, in 
particular where the size of the dispute makes the cost and 
procedure of the Royal Court unnecessarily cumbersome and 
expensive. Equally, such matters may tie up the time of the 
Royal Court unnecessarily, which has a limited personnel and 
resources best applied to the resolution of more substantial 
disputes. 

The Petty Debts Court: jurisdiction 

1.18. It was for these latter reasons that the Règlement (1853) 
établissant une Cour pour le récouvrement dettes n’éxcedant 
pas dix livres sterling established the Petty Debts Court (or 
Cour pour le récouvrement des menues dettes). This has 
jurisdiction in respect small claims for petty debts; by a 
mixture of statutory provisions and consequent practice, it also 
particular jurisdiction and specialisation as the Court dealing 
with landlord and tenant matters.4  When exercising its 
jurisdiction in relation to any proceedings, the Petty Debts 
Court shall have the same powers to grant relief as the Royal 
Court would have had if those proceedings had been brought in 
the Royal Court.5 

1.19. Pursuant to Petty Debts Court (Miscellaneous Provisions) Law 
2000, the Petty Debts Court has jurisdiction for: 

a) all civil disputes the value of which does not exceed 
£10,0006. 

b) any proceedings for the cancellation (or résolution) of a 
contract of lease (or location) of an immovable or any 
interest in an immovable if the rent payable in respect 
of the immovable assessed annually at the time of the 
institution of the proceedings does not exceed £15,000, 
unless the contract in question is a contrat passé devant 
Justice (ie. a contract passed before the Royal Court).7  
Provided the annual rent reserved under the contract is 
£15,000 or less, the Petty Debts Court has unlimited 
jurisdiciton in respect of any claim for arrears of rent.8 

                                             
4 Forster (trading as Airport Business Centre) v Harbours & Airport Committee 1989 
JLR N5b. 
5 Art 1(5) Petty Debts Court (Miscellaneous Provisions) Law 2000. 
6 Art 1(1) Petty Debts Court (Miscellaneous Provisions) Law 2000 
7 Art 1(2) Petty Debts Court (Miscellaneous Provisions) Law 2000 
8 Art 1(3) Petty Debts Court (Miscellaneous Provisions) Law 2000 
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1.20. The Petty Debts Court also has exclusive jurisdiction in the 
eviction of tenants.9 

Transfer of actions between Royal Court and Petty Debts Court 

1.21. Both the Royal Court and Petty Debts Court have the express 
jurisdiciton to transfer a matter to the other court where it is 
appropriate to do so. This jurisdiction is expressly conferred on 
each Court by Art 2 Petty Debts Court (Miscellaneous 
Provisions) Law 2000, which provides that: 

a) the Petty Debts Court may transfer the whole or part of 
any proceedings before to the Royal Court. It may do so 
at any stage of the proceedings, of its own motion or on 
the application of any party to those proceedings. The 
Petty Debts Court may order such a transfer where it 
considers that: 

i) an important or complex question of law or a 
complex question of fact is likely to arise;  

ii) the claim exceeds, or the damages claimed are 
likely to exceed, the jurisdiction of the Court; or 

iii) it is otherwise in the public interest to do so. 

b) the Royal Court may transfer the whole or part of any 
proceedings before it to the Petty Debts Court. It may 
do so at any stage of the proceedings, of its own motion 
or on the application of any party to those proceedings. 
The Royal Court may order such a transfer where it 
considers that the action is or is likely to be within the 
jurisdiction of the Petty Debts Court. 

The Inherent jurisdiction of the Royal Court 

1.22. The Royal Court has ‘inherent jurisdiction’, which means its 
powers are not limited to those which are conferred on it 
expressly by the express provisions of the RCR, Royal Court 
(Jersey) Law 1948 any other statute.  

1.23. The Court draws on its inherent jurisdiction to enable it 
effectively within the jurisdiction it has to enforce rules of 
practice, suppress abuse of process and regulate its procedure 
generally, although in the case of the Royal Court it is better 
considered as an aspect of its substantive jurisdiction rather 
than being limited only to procedural matters. The inherent 
jurisdiction can exist alongside the provision of an enactment, 
and it provides the Court with the ability to act where there is 
no specific provision.  So, because the Court cannot be 
stumped merely because of the lack of express provision, the 
inherent jurisdiction of the Royal Court is sometimes expressed 
in the maxim ‘la Cour est toute puissante’ (the Court is all 
powerful) or ‘the Court is master of its own procedure’.10 

                                             
9 Art 1 Loi (1946) concernant l’expulsion des locataires réfractaires 
10 Bastion Offshore Trust Co Ltd v F & E 1994 JLR 370; Croxford v Le Claire 1994 JLR 
304. 
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1.24. However, the inherent jurisdiction cannot override a specific 
statutory provision, and moreover in practice the exercise of 
the inherent jurisdiction is limited in scope.  It is in practice a 
residual source of powers to be used when just , equitable but 
importantly only when it is necessary  to do so to ensure that 
the matter is decided by due process of law, to  prevent 
vexation or oppression, to ensure justice is done between the 
parties and to secure a fair trial. 

The nature of inherent jurisdiction 

1.25. The Court of Appeal considered the nature and extent of the 
inherent jurisdiction of the Royal Court in Bastion Offshore 
Trust Co Ltd v F & E 1994 JLR 370. This concerned proceedings 
in the Royal Court on appeal from an administrative decision to 
refuse a business licence.  The appeal was brought under 
specific provisions then in force (namely Part 11 of the RCR 
1982) which required the parties to file and serve written 
cases.  The business sought further and better particulars11 of 
the States’ committee’s written case, and the question arising 
was whether the Royal Court had jurisdiction so to order. The 
primary question was the interrelation of Part 11 with the 
wider rules which elsewhere contained provisions regarding the 
supply of further and better particulars: it was held that the 
general rules providing for further and better particulars 
applied to written cases required under Part 11. However, the 
Court of Appeal further held that the Royal Court had inherent 
jurisdiction to order a party to provide further information of 
its case. It explained inherent jurisdiction as: 

‘...the reserve fund of powers, a residual source of powers, 
which the court may draw upon as necessary whenever it is just 
or equitable to do so, in particular to ensure the just 
observance of the due process of law, to prevent improper 
vexation or oppression, to do justice between the parties and 
to secure a fair trial between them.’12 

1.26. The Court of Appeal continued that: 

‘One feature of the inherent jurisdiction is that it can exist 
alongside an identical or similar rule of court. The court does 
not lose its power because a rule is made (although there may 
be many cases where the Court will have no need to look 
outside the text of the rule).’ 

1.27. The Court then went on to emphasise that a rule providing a 
particular power need not displace but may co-exist with 
inherent power in respect of the same subject matter, and 
then returned to Sir Jack Jacob: 

‘The inherent jurisdiction of the court is a most valuable 
adjunct to the powers conferred by the rules’. 

                                             
11 See below 4.49 to 4.58 
12 Citing/approving 37 Halsbury’s Laws of England, 4th edn, para 14, at 23:  itself 
citing Sir Jack Jacob, ‘The Inherent Jurisdiction of the Court’ (1970) 23 Current Legal 
Problems 23, which the Court noted had been approved judicially in Canada and New 
Zealand. 
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1.28. Consequently, in Bastion, the Court of Appeal felt able to order 
the provision of further particulars in the exercise of the 
inherent jurisdiction, because it was necessary in the 
attainment of justice that each party knew of the case the 
other made against it in advance of the trial. 

1.29. Shortly after Bastion, the Court of Appeal considered its own 
inherent jurisdiction in C Le Masurier Ltd v Alker 1992 JLR. 
The Court of Appeal is creature of statute, established by the 
Court of Appeal (Jersey) Law 1961.  It held that it had inherent 
jurisdiction, but only within the sphere of the jurisdiction 
granted to it. Blom-Cooper JA applied the speech of Lord 
Morris of Borth-y-Gest in Connelly v DPP [1964] AC 1254 at 
1301, describing it as the locus classicus at 130-31: 

‘There can be no doubt that a court which is endowed with a 
particular jurisdiction has powers which are necessary to 
enable it to act effectively within such jurisdiction. I would 
regard them as powers which are inherent in its jurisdiction. A 
court must enjoy such powers in order to enforce its rules of 
practice and suppress any abuses of its process and to defeat 
any attempted thwarting of its process.’ 

1.30. The Court of Appeal emphasised that the inherent jurisdiction 
is of limited function:  being to allow a court within its 
jurisdiction to regulate its own practice and procedure. Hence, 
in that case, the Court of Appeal did not have inherent 
jurisdiction to rehear an appeal. 

1.31. From these two cases, it appears that the inherent jurisdiction 
is that reserve fund of powers which allow the court, where 
necessary, just and equitable to make an order within its 
jurisdiction in regulation of that jurisdiction. This was 
subjected to further scrutiny by the Court of Appeal in Mayo 
Associates SA v Cantrade Private Bank Switzerland 1998 JLR 
173, in which it held that the decisive consideration is the 
necessity of the power or order sought. In other words, is it 
necessary that there be such a power contended for is 
necessary.  

1.32. In Mayo, an investment company sued the bank which placed 
investments on its behalf, alleging a fraud by third parties for 
which the bank was responsible. The bank applied to the Royal 
Court for an order appointing the Viscount to put an offer of 
settlement to the investors. The question for the Court of 
Appeal was whether it was within the Royal Court’s inherent 
jurisdiction to make such an order: the answer was ‘an 
emphatic no’, because such a power was not necessary to the 
Royal Court’s function of resolving the dispute between the 
investment company and the bank.  

1.33. The Court of Appeal again referred to Sir Jack Jacob’s article 
(at 27):  

‘[T]he essential character of a superior court of law necessarily 
involves that it should be invested with a power to maintain its 
authority and to prevent its process being obstructed and 
abused. Such a power is intrinsic in a superior court; it is its 
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very life-blood, its very essence, its immanent attribute. 
Without such a power, the court would have form but would 
lack substance. The jurisdiction which is inherent in a superior 
court of law is that which enables it to fulfil itself as a court of 
law. The juridical basis of this jurisdiction is therefore the 
authority of the judiciary to uphold, to protect and fulfil the 
judicial function of administering justice according to law in a 
regular, orderly and effective manner.’ 

1.34. Consequently:  

The vital clue to the nature of the inherent jurisdiction in its 
procedural setting, and revealed in the two passages quoted, is 
necessity. The Court has a particular procedural power because 
it has to have it to be a court in any meaningful sense. On this 
basis [various powers] may be recognised as derived from a 
single pool, not of powers, but of power drawn upon as 
necessity dictates. 

... 

It will be observed that this approach is antithetical to a 
definition of inherent jurisdiction based simply on fairness or 
justice or by reference to what is perceived in a particular 
situation to be just.  If inherent jurisdiction exists to enable a 
court to order that thing to be done, fairness and justice will 
obviously be major factors to be taken into account when the 
court is deciding whether or not to exercise its discretion so to 
order; but the conclusion that it would be fair or just to order 
that thing to be done does not determine whether there is 
inherent jurisdiction to order it. 

1.35. Then Lord Diplock again: 

‘The only kind of rights with which courts of justice are 
concerned is legal rights; and a court of civil jurisdiction is 
concerned with legal rights only when the aid of the court is 
invoked by one party claiming a right against another party, to 
protect or enforce the right or to provide a remedy against that 
other party for infringement of it, or is invoked by either party 
to settle a dispute between them as to the existence or nature 
of the right claimed. 

Thus, necessity is to be judged in the light of the objectives the 
parties have sought to achieve through invocation of the 
court’s function. By definition, therefore, the court  has no 
wider role in, for example, taking cognizance of issues not 
raised by the parties and seeking to resolve them or (save in 
particular circumstances not alleged to exist in the present 
case) in identifying persons whose interests may be affected by 
the litigation and taking or facilitating measures protective of 
their interests.’ 

1.36. The concept of necessity predicates a situation where the 
Court has power to do something but can only achieve it by 
doing something else: an inherent power can be invoked to 
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enable the court to act effectively.13 The rationale for the 
existence of the power is the Court’s invocation of an implied 
power to do something which is ancillary to that which the 
Court has an explicit power to do.14  So, it can exist in respect 
of a situation in respect of which a statute is silent, or even 
supplement a permissive statute which allows the Court to do 
something without directing it to do so.15  However, the 
inherent jurisdiction cannot extend to permitting the Court to 
act contrary to a mandatory direction in a statute.16  

1.37. The inherent jurisdiction should not be considered as simply a 
procedural concept, but rather it derives from the substantive 
jurisdiction of the Court. In Mayo, the Court of Appeal 
observed that: 

‘Sir Jack Jacob thought that inherent jurisdiction was part of 
procedural and not substantive law (op. cit., at 24). We do not 
believe that this limitation is tenable: see the judgment of this 
court in Planning & Environment Cttee v Lesquende Ltd  (15), 
Professor Dockray’s article (op. cit., at 121) and the remarks of 
Megaw, L.J. concerning the word ‘procedure’ in Moore v 
Assignment Courier (12) ([1977] 1 W.L.R. at 645). However, we 
regard debate as to whether a particular power forms part of 
the court’s general or inherent jurisdiction as for the most part 
sterile and we do not intend to address it in this case.’ 

1.38. This is because the inherent jurisdiction of the court is just 
that:  it is inherent in the nature of a Court of justice to which 
is given the power and duty to resolve cases justly that it has 
the power to do what is necessary to achieve justice. This must 
necessarily extend to the making of orders to ensure that 
justice, rather than injustice, is done. Hence, the very 
foundation of the court (or at least the Royal Court whose 
existence is a matter of customary law and with original and 
unlimited jurisdiction) is its ability to make orders which are 
necessary to achieve justice.    

1.39. There was some mild questioning of the Court of Appeal’s 
requirement for necessity by the Royal Court in Eves v 
Hambros Bank (Jersey) Ltd 2000 JLR 22. However, this 
questioning was (1) mild, because  (a) the Court accepted it 
was bound and (b) intimated, rather than expressed, and 
certainly not developed or explained and (2) obiter, because it 
accepted that the order sought was necessary in any event. 
The case is more notable as the Royal Court also followed and 
applied  Mayo and held that the inherent jurisdiction is not 
circumscribed by precedent (as distinct from principle which 
may be gleaned from precedent):  in other words, a 
demonstrable, prior exercise of a power is not a pre-requisite 
to the court nowadays enjoying that power in its inherent 
jurisdiction. 

                                             
13 Jones v AG 2000 JLR 103. 
14 Ibid 
15 Ibid 
16 Ibid 
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Examples of exercise of the inherent jurisdiction 

1.40. The inherent jurisdiction of the Royal Court has been used to 
ensure the following: 

a) Regulation of pleadings and access to the Court: 

i) The Court can strike out an action which is frivolous 
or vexatious, where is clear that the case cannot 
succeed (rather than simply that the case is 
doubtful).17 

ii) The Court can also make an order preventing named 
plaintiffs from bringing fresh proceedings in the 
Royal Court without first obtaining the leave of the 
Court to do so. For example, the Court made such 
an order where the plaintiff’s litigation against the 
defendants had been so long running as to become 
vexatious.18 

iii) Rules of Court provide that an action adjourned sine 
die in which no steps are taken for five years is 
deemed withdrawn: (RCR 6/25(1); Croxford v Le 
Claire 1994 JLR Notes-5b). Acting in its inherent 
jurisdiction, the Court can reinstate such an action 
(but it will require exceptional circumstances to do 
so).19 

iv) The court has inherent jurisdiction to order the 
provision of further particulars or information, in 
addition to the provisions of the rules to that effect, 
in order that the parties know in advance the case 
they are to meet.20 This includes ordering the 
provision of further and better particulars to a non-
party where it is necessary to do justice.21 

b) Regulation of interlocutory matters and getting the 
action ready for trial: so, the court can order the 
separation of different causes of action if hearing them 
together would cause delay or embarrass trial or is 
otherwise inconvenient.22 

c) Supervising officers of the court: the inherent 
jurisdiction to supervise process extends to supervising 
officers of the court (who can be seen as auxiliaries of 
that process). So, the court has a discretionary 
jurisdiction to act as it thinks best in the interests of 
justice in the action in question, by reference to the 
specific facts of each case, and also with regard to the 
principle that justice need not only be done, but must 

                                             
17 Mauger v Batty 1995 JLR N8. See below at 9.23 to 9.90as to striking out. 
18 Eves v Hambros Bank (Jersey) Ltd 2000 JLR, 221 (although the Court subsequently 
declined to to make an order on the facts of that case:   cf Eves v Hambros Bank 
(Jersey) Ltd  2001 JLR  499 
19 Croxford v Le Claire 1994 JLR 304. 
20 Bastion Offshore Trust Co Ltd v F & E 1994 JLR 370. 
21 Anagram v Mayo 1994 JLR 181. 
22 Vaucluse Court Ltd v Takilla Ltd (1991) JLR N5b. 
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also be seen to be done. This includes a discretionary 
jurisdiction to prevent an Advocate from acting if he is 
unable to fulfil his overriding duty of independence 
from external interests and motives, whether financial, 
professional or personal.23 

Takilla Ltd v Olsen, Backhurst & Dorey 2004 JLR 219 was 
a professional negligence case brought against a firm of 
Advocates, following the striking out of an action in 
which they were acting on behalf of the plaintiffs. In 
the professional negligence action, the plaintiffs 
objected that counsel (who was employed by the 
partners of the defendant firm) could not act 
objectively, because he would be calling those partners 
as witnesses. The Royal Court accepted that it had 
discretion in its inherent jurisdiction to make the order 
sought, although it declined to exercise it on that case. 

d) Orders in the Court supervision of insolvency: 

i) The inherent jurisdiction of the Royal Court enables 
it to assist in foreign insolvencies. This applies even 
where the foreign jurisdiction in which the 
insolvency occurs is not prescribed in paragraph 6 of 
the Bankruptcy (Désastre) (Jersey) Order 200624. So, 
where a company insolvent in an overseas 
jurisdiction requested access to a Jersey bank 
account, if the Royal Court were satisfied as to the 
appointment of the foreign insolvency officer, it 
could recognise the appointment of that officer.25 

ii) The court may issue a letter of request to the 
English court requesting a Jersey company to be 
placed in administration in England, if it is in best 
interests of company’s creditors. For instance, it 
was appropriate to do so where the company was 
more likely to be sold as a going concern under 
English administration than Jersey désastre.26   

e) Orders supervising trusts:  The Royal Court has power 
to police the duties of any person who stands in a 
fiduciary position to a trust.  

i) So, the Royal Court may order the disclosure of trust 
information to beneficiary.27 

ii) The Royal Court may remove a trust protector from 
his position (for due cause), despite the absence of 

                                             
23 Takilla Ltd v Olsen, Backhurst & Dorey 2004 JLR 219. 
24 Art 49 Bankruptcy (Désastre)(Jersey) Law 1990 provides the Royal Court with a  
discretion to assist foreign courts of prescribed jurisdicions in respect of insolvencies: 
the jurisdictions are prescribed by para 6 of the 1990 Order as Australia, Finland, 
Guernsey, the Isle of Man and the United Kingdom. 
25 In re F. & O. Finance A.G. 2000 JLR N5. 
26 In re O.T. Computers 2002 JLR N10; In re Governor and Company of the Bank of 
Ireland [2009] JRC 126  
27 Re Broere Trusts 2004 JLR N2 
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any express power to do so or under the Trusts 
(Jersey) Law 1984.28 

f) The welfare of children:  The Royal Court has an 
unlimited inherent power to make orders for protection 
and welfare of children. This extends to granting any 
person access to a child, whether or not that person is a 
blood relative.29 

Powers and duties of the Bailiff, Jurats, Judicial Greffier and other 
Court Officers 

The Bailiff 

1.41. The Bailiff is the Judge of the Royal Court and presides over 
that Court (in addition to presiding over the States). There are 
others who sit as judges of the Court, such as the Deputy 
Bailiff and Commissioners, but these derive their authority 
from that of the Bailiff to sit in Court.  

1.42. Traditionally, however, the function of the Bailiff was not to sit 
as a judge as such. By customary law, it was the Jurats (as to 
which see below) who exercised the power of the Court over 
whose process and deliberations the Bailiff merely presided. 
Prior to 1948, therefore it was true to say of the Bailiff that 
‘…il n’a pas voix deliberative; il ne juge pas; il préside 
seulement.’ (ie. that he had no deciding voice or vote, he did 
not judge, but only presided).30 

1.43. This has now changed. Nowadays, the Jurats remain the judges 
of fact (except only in criminal jury trials) and the Bailiff is the 
judge of law. This position is now governed by the Royal Court 
(Jersey) Law 1948, art.15 of which provides: 

‘15 Powers of Bailiff and Jurats 

(1) In all causes and matters, civil, criminal and mixed, the 
Bailiff shall be the sole judge of law and shall award the 
costs, if any. 

(1A) For the purposes of this Law, a question of procedure is 
one of law. 

… 

(4) In all causes and matters, civil, criminal or mixed, the 
Bailiff shall have a casting vote whenever the Jurats: 

(a) being 2 in number,  are divided in opinion as to the 
facts or damages to be awarded or as to the 
sentence fine or other sanction to be imposed; or 

(b) being more than 2 in number, are so divided in 
opinion with respect to any one or more of the 
matters specified in sub-paragraph (a) that the 

                                             
28 In re Freiburg Trust 2004 JLR N13 
29 G.S. v D.S. 2004 JLR N49 
30 Coursin De l’organisation de l’Ile de Jersey au point de vue législatif, adminstratif 
et judiciare:  Thèse pour doctorat préséntée  et soutenue le 8 juillet 1912 par Marc 
Coursin à la Université de Rennes 
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giving of a casting vote is necessary for the finding 
of a majority opinion’. 

1.44. So, the Bailiff is the sole judge of law and procedure, and may 
be a judge of fact (within the meaning of Art 15(4)(a) of the 
Royal Court (Jersey) Law 1948 in so far as he has a casting vote 
should the Jurats be unable to agree as to their decision. 

1.45. Some issues for decision by the Court do not raise a question of 
fact at all. For instance, the construction of a document or 
written instrument does not usually require the Court to find 
any fact but only consider the meaning of the document 
presented. In such situations, the Jurats have no function and 
they need not sit. In order to meet such situations, and those 
which are very similar in which only limited questions of fact 
arise and there is not great contest between differing versions 
of events, Art 17 Royal Court (Jersey) Law 1948 provides that: 

‘17 Bailiff as sole judge 

(1) Any cause or matter in which only issues of law arise 
may be determined by the Bailiff sitting alone. 

(2) Any civil cause or matter – 

(a) in which issues of law and fact arise; and 

(b) in which- 

(i) the parties to the proceedings have 
applied to the Judicial Greffier for 
certification that the cause or matter is 
suitable for trial by the Bailiff alone; 
and 

(ii) the Judicial Greffier has granted such 
certification, 

may, if the Bailiff thinks fit, be determined by the 
Bailiff sitting alone. 

(3) The Judicial Greffier shall not grant a certificate under 
paragraph (2)(b) unless the Judicial Greffier is of the 
opinion that the issues raised are predominantly issues 
of law. ‘ 

1.46. RCR 3/6 further provides that: 

‘3/6  Jurisdiction of the Bailiff 

In any cause or matter wherein, pursuant to Art 15(1) of the 
Royal Court (Jersey) Law 1948, the Bailiff is sole judge of Law 
the Inferior Number is properly constituted of it consists of the 
Bailiff alone, and the Bailiff alone shall award costs’. 

Deputy Bailiff 

1.47. The Deputy Bailiff is appointed by Her Majesty.31 On the 
authority of the Bailiff, he may discharge any function of the 
Bailiff and when doing so has the same rights, privileges, 

                                             
31 Art 2(1) Departments of the Judiciary and the Legislature (Jersey) Law 1965. 
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duties and obligations as does the Bailiff.32  This extends to 
presiding over the States, but in practice the Deputy Bailiff 
tends to concentrate on the judicial side of the Bailiff’s role 
and is effectively a full time judge.  

Lieutenant Bailiff 

1.48. As a matter of customary law, the Bailiff was able to appoint a 
Lieutenant Bailiff to discharge his functions and frequently did 
so appoint one or two of the Jurats.33  This power is expressly 
unaffected by Departments of the Judiciary and the Legislature 
(Jersey) Law 1965.34 Despite the modern appointment of a 
Deputy Bailiff, Lieutenant Bailiffs are still appointed:  
currently, there are two. 

Commissioners 

1.49. The Commissioners are temporary judges appointed to 
discharge the judicial function of the Bailiff:  ie to preside over 
the Royal Court.35   They sit as would the Bailiff in court and 
references in the Royal Court to the Bailiff can be understood 
as a reference also to a Commissioner.36   

1.50. Provision for the appointment of Commissioners is made by Art 
10 of the Royal Court (Jersey) Law 1948. This provides that the 
Bailiff may from time to time appoint Commissioners to 
preside over the Royal Court for the purposes of such civil, 
criminal or mixed matters as the Bailiff thinks fit.37  The 
appointment may be made for either the hearing of a 
particular cause or matter, or for the duration of a specified 
term.38  However, the Bailiff may terminate a Commissioner’s 
appointment on the ground of incapacity or misbehaviour.39 

1.51. Qualification for appointment as Commissioner is limited to 
those who hold or have held judicial office in the 
Commonwealth, or who have been at least 10 years in legal 
practice as Advocate or Ecrivain in Jersey, at the bar of 
England and Wales, Scotland, Northern Island, Guernsey or the 
Isle of Man.40 

1.52. When they preside over the Royal Court, the Commissioners act 
as would the Bailiff. Art 12 of the Royal Court (Jersey) Law 
1948 provides: 

‘(1) Where a Commissioner presides over the Royal Court the 
powers of the Bailiff specified in Article 15 shall be 
exercised by that Commissioner. 

                                             
32 Art 9(1)(2) Departments of the Judiciary and the Legislature (Jersey) Law 1965. 
33 Jersey Judicial and Legal Services Review Committee: Second Interim Report RC 24 
23rd October 1990 para 6.5. 
34 Art 1(3) Departments of the Judiciary and the Legislature (Jersey) Law 1965.  
35 Art 10(1) Royal Court (Jersey) Law 1948. 
36 Art 12 Royal Court (Jersey) Law 1948. 
37 Art 10(1)(3) Royal Court (Jersey) Law 1948. 
38 Art 10(3) Royal Court (Jersey) Law 1948. 
39 Art 10(7) Royal Court (Jersey) Law 1948. 
40 Art 10(2) Royal Court (Jersey) Law 1948. 
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(2) A Commissioner appointed by the Bailiff for a specified 
term may exercise, whether for the purposes of this Law 
or for any other purposes, such other judicial functions 
of the Bailiff as the Bailiff may from time to time 
authorise or require.’ 

The Jurats (Jurés-Justiciers) 

1.53. The Jurats (or Jurés-Justiciers) are a distinctive feature of the 
Jersey legal system. They are lay magistrates, appointed by an 
electoral college. They sit with the Bailiff (or judge), and are 
the tribunal of fact (except where either the Bailiff or judge 
sits alone (pursuant to Art 17 Royal Court (Jersey) Law 1948, 
see above at 1.45) or there is a jury in an Assize trial (as to 
which see the Criminal Procedure volume).41  As noted by the 
ECtHR in Snooks v United Kingdom 2002 JLR 475 at 484 para 
19:   

‘Jurats do not necessarily have a legal qualification but are 
usually individuals with a known history of sound judgment and 
integrity, which has been consistently demonstrated throughout 
a lengthy professional, business or civic life.’ 

1.54. Eligibility for appointment as a Jurat is limited to those who: 

a) have attained 40 years of age (and who are less than 72 
years old) 

b) are British subjects and who either were born in Jersey 
or have  resided in Jersey for the five years preceding 
the day of their appointment.42    

1.55. Article 3 of the Royal Court (Jersey) Law 1948 contains a list of 
disqualifications from the office of Jurat:  in essence, these 
are that that the person is a paid officer of the Crown, States, 
States administration or parochial authority; has a curator, 
attorney or is insolvent; within seven years prior to the 
appointment has been convicted within the Commonwealth of 
any offence and ordered to be imprisoned for 3 months or 
more without the option of a fine, or is a licence-holder or 
brewer.  

1.56. By Art 9(1) of the Royal Court (Jersey) Law 1948, a Jurat ceases 
to hold office on attaining 72 years of age, although the Bailiff 
may appoint a former Jurat who is less than 75 years old to act 
as Jurat for any period or in any cause or matter (Royal Court 
(Jersey) Law 1948 Art 9(2)). 

1.57. A Jurat who has failed, without good reason, to discharge the 
office of Jurat or whom the Court considers permanently 
physically or mentally incapable of carrying out the duties of 
Jurat may be called upon by the Royal Court to resign his 
office. If he does not, the Superior Number of the Court may 
petition Her Majesty who may remove the Jurat by Order-in-
Council. 

                                             
41 Art 15(2) Royal Court (Jersey) Law 1948;   Art Loi (1864) réglant la procedure 
criminelle. 
42 Art 2 Royal Court (Jersey) Law 1948. 
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1.58. Pursuant to Art 4 Royal Court (Jersey) Law 1948,43 the Jurats 
are appointed by an Electoral College, which meets and (if 
necessary) votes whenever there is a vacancy for the office of 
Jurat. Voting members of the Electoral College are the Jurats, 
Connétables, elected members of the States, Advocates who 
have renewed their oath within the 13 months preceding the 
meeting of the Electoral College, and Écrivains of the Royal 
Court legally entitled to practice. The Bailiff presides over the 
Electoral College, and does not vote except where there has 
been an inconclusive vote. The Lieutenant-Governor, the Dean, 
Attorney-General and the Solicitor-General are members of the 
Electoral College, but they are not allowed to propose or 
second candidates nor to vote. 

1.59. The Viscount and Greffier are not members of the Electoral 
College; but they are responsible for maintaining a register of 
its members, to be exhibited in the vestibule of the Royal 
Court house.  

1.60. The method of appointment by the Electoral College and its 
membership, and the terms of office of the Jurats together 
with their oath to decide matters ‘selon le pureté de [sa] 
conscience’ have been held sufficient guarantee of their 
independence and of a fair trial in accordance with Art 6 of the 
European Convention on Human Rights.44 

1.61. The function of the Jurats is to decide matters of fact, 
including assessing damages (and also the level of sentence to 
impose in a criminal trial). The principal provision in respect of 
their function is Art 15(2) Royal Court (Jersey) Law 1948: 

‘(2) In all causes and matters, civil, criminal and mixed, 
other than criminal causes tried before the Assizes, in 
which the jury shall find the verdict, the Jurats shall be 
the sole judges of fact and shall assess the damages, if 
any. 

In all criminal and mixed causes, the Jurats shall 
determine the sentence, fine or other sanction to be 
pronounced or imposed.’ 

1.62. At the conclusion of a hearing, the practice is for the Bailiff (or 
judge) to retire with the Jurats to deliberate. Previously, there 
has been some suggestion that the Bailiff should not retire with 
the Jurats, but leave them to consider their verdict alone as 
they are the sole judges of fact. However, the Royal Court has 
rejected this as the Bailiff has the casting vote on issues of 
fact where the Jurats are divided.45 

                                             
43 Amendments to which are pending pursuant to the Royal Court (Amendment No 12) 
(Jersey) Law 200-  which has been adopted by the States but which awaits sanction by 
Order-in-Council and registration by the Royal Court. 
44 In re Sinel 2000 JLR 18 (CA) ; Snooks v United Kingdom 2002 JLR 475 (ECHR). 
45 AG v Young 1998 JLR 111 –noted, without comment but apparently with approval by 
the European Court of Human Rights in Snooks v UK 2002 JLR 475 at 486 para. 28. 
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1.63. In Criminal proceedings, it the Bailiff should deliver his 
summing-up to the Jurats in open court before retiring with 
them.46 

The Inferior Number 

1.64. The Inferior Number is constituted by the Bailiff (ie. the Bailiff, 
or person sitting in his stead as Deputy, Lieutenant or a 
Commissioner) and two Jurats.47  The Bailiff is the sole judge 
of law, and in cases involving only issues of law he, sitting 
alone, can constitute the Inferior Number.48 

1.65. The Inferior Number is the normal tribunal for the trial of civil 
cases. The Jurats are the Judges of fact,49 the Bailiff having a 
casting vote when they are equally divided.50 The Jurats also 
assess damages. The jurisdiction of the Inferior Number in civil 
cases is unlimited, but it can remit a civil case to the Superior 
Number for any reason it thinks it proper to do so, in which 
case the Superior Number exercises original jurisdiction.51  In 
practice, however, this power is rarely exercised, save in the 
case where the Court is exercising its disciplinary jurisdiction 
over an advocate52. 

The Superior Number— the Corps de Cour 

1.66. The Superior Number describes a plenary sitting of the Royal 
Court, and in older texts is sometimes referred to as the ‘Full 
Court’ or the ‘Corps de Cour’. Art 16(1) of the Royal Court 
(Jersey) Law 1948 provides that the Superior Number is duly 
constituted for all purposes, civil or criminal if it consists of 
the Bailiff and not less than five Jurats.  

1.67. In civil (as opposed to criminal) matters, the Superior Number 
nowadays has very little function sitting as a tribunal and its 
main input is as the rule making body with responsibility for 
the RCR. However, the Superior Number retains some residual 
importance as an appellate tribunal, as it is to the Superior 
Number that a petition of doléance is brought. A doléance is a 
customary law form of appeal which lies when no other appeal 
route is open, and so even this is limited as there are defined 
routes of appeal from Greffier to Inferior Number (under the 
RCR) and Inferior Number to Court of Appeal (under Court of 
Appeal (Jersey) law 1961). Both these routes of appeal and 
doléance are described in more detail below at Chapters 26 
and 27 respectively. 

                                             
46 Snooks v United Kingdom 2002 JLR 475  (ECtHR). 
47 Art 15(2) Royal Court (Jersey) Law 1948. 
48 Arts 15(1), 17 Royal Court (Jersey) Law 1948  and RCR 3/6 
49 Art 15(2) Royal Court (Jersey) Law 1948 
50  Art 15(4)  Royal Court (Jersey) Law 1948 
51 Art 18 Royal Court (Jersey) Law 1948. 
52 Re Sinel 1999 JLR 135 
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The Greffier 

1.68. The Judicial Greffier (in this text, the Greffier) and his 
department (the Greffe) is the clerk to the court, providing 
secretarial support. The Greffier also provides certain 
subordinate, interlocutory judicial functions.  

1.69. Nowadays, there are two Greffiers in Jersey:  the Judicial 
Greffier serves the courts and is considered here and the 
States Greffier (who serves the States). Prior to 1931 there was 
a single Greffier:  this office was separated into two to meet a 
growing volume of work by the Lois (1931) Constituent Le 
Departement du Greffe Judiciaire and Constituent le 
Departement du Greffe des States. Both these laws have been 
repealed by the Departments of the Judiciary and Legislature 
(Jersey) Law 1965, which, as amended, currently regulates the 
office of both Greffiers. 

1.70. The Greffier is appointed by the Bailiff; the Greffier in turn 
appoints a Deputy Judicial Greffier with the consent of the 
Bailiff.53  The Greffier may also appoint Greffiers Substitute.54    
The Deputy Greffier, Greffiers Substitute and any sworn 
member of the Judicial Greffe may (on the authority of the 
Greffier) discharge the functions of the Greffier.55 

1.71. The principal and customary function of the Greffe is the 
provision of clerical services to the courts:  this is now 
enshrined in Art 11 Departments of the Judiciary and 
Legislature (Jersey) Law 1965 which provides that the Greffier 
(including his Deputy and Substitutes) shall attend at all 
sittings of the courts and judicial tribunals to record the acts 
and decisions of those courts and tribunals, to take down 
where necessary the depositions of witnesses and generally to 
carry out all the duties of clerk and record them in the 
appropriate register.  

1.72. In recording the acts (or orders) of the Court, the Greffier is 
also responsible for drawing those acts. In other words, after 
every decision of the court the Greffier will draft the order 
and send it to the parties. 

1.73. The Greffier also has judicial duties, with power to hear a 
number of interlocutory summonses in civil litigation, which 
may cover any preliminary question arising in a case before 
trial (see the next paragraph below for more detail of this of 
this). He decides when the pleadings in a proper case are 
complete so that it is ready for trial, makes service orders 
outside the jurisdiction, and is responsible for taxation of costs 
in both civil and criminal matters.  The Greffier also conducts 
dégrèvements and acts as Greffier Arbitre in matters relating 
to account, division of estates of deceased persons and the 
tracing of heirs.  The Greffier also has responsibility for certain 

                                             
53 Art 2(2) Departments of the Judiciary and Legislature (Jersey) Law 1965 
54 Art 6 Departments of the Judiciary and Legislature (Jersey) Law 1965 
55 Art 9(6) Departments of the Judiciary and Legislature (Jersey) Law 1965 
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non-contentious business of the Royal Court, including 
registration of doctors and other professions56.  

1.74. The Greffier’s jurisdiction is derived from a combination of the 
Rules of Court, established practice, and decided case law.57   
Under the RCR, jurisdiction in respect of proceedings within 
the Royal Court is conferred on the Greffier by RCR 1/1(1) 
which defines ‘Court’ to include the Greffier save in respect of 
the specific provisions of the RCR identified in RCR Sch 1. The 
essential point is that, as a subordinate officer of the Royal 
Court, the Greffier has certain interlocutory58 functions which 
the court has delegated to him, but this does not extend to the 
final disposal of the proceeding which remains the function of 
the Court (and thus the Inferior Number). 

1.75. So, the starting point for determining the Greffier’s jurisdiction 
is that, outside the RCR and at customary law, he is not the 
‘Court’ and does not have jurisdiction to act judicially. 
However, the RCR then make further provision for the 
management of matters within the Court:  the Greffier can 
carry out the functions of the Court provided by the RCR , 
except those which are expressly excluded, just as much could 
the Inferior Number or Superior Number. Outside the 
permitted functions of the RCR, however, the Greffier has no 
judicial function and so, for example, he cannot conduct a trial 
which as a matter of customary law and Art 15 of the Royal 
Court (Jersey) Law 1948 can only be conducted by the Bailiff 
and Jurats sitting as the Superior or Inferior Number.  Further, 
nor can he exercise powers of the court which are expressly 
vested within a specific formation of the Court which cannot 
be interpreted as extending to him. For example, power to 
remove trustee is expressly vested in the Inferior Number by 
arts 1, 19(4)(a) 51(2)(a) Trusts (Jersey) Law 1984:  the Judicial 
Greffier cannot therefore make such an order on an 
application for summary judgment, even if he is satisfied that 
the Inferior Number would clearly make such an order.59 

1.76. The  provisions of the RCR in which the reference to the ‘Court’ 
does not extend to the Greffier are as follows:60 

RCR in which ‘Court’ does not refer to the Greffier 

 

RCR 6/3 The Court may direct that the Greffier assess 
damages:   the Greffier cannot refer the 
assessment of damages to himself, however.  

 

RCR 6/7 Applications to the Court by parties disputing 
the jurisdiction of the Court in respect of the 

                                             
56 RCR 17/3 
57 Cooper v Lieutenant Governor 2001 JLR 2005 
58 ‘Interlocutory’ matters are those occurring between the start of a proceeding and 
the trial at which it is resolved 
59 Butler v Axco Trustees Ltd 1997 JLR N16. 
60 RCR 1/1(1) Sch 1. 
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proceeding before it cannot be made to the 
Greffier. 

 

RCR 6/9(1) Pronouncement of final judgment on a 
counterclaim by the Court cannot be 
pronounced by the Greffier. 

 

RCR 6/24 The Greffier may refer a question arising in a 
proceeding to the Court before the proceeding 
is set down for trial:  he cannot refer such a 
question to himself, however.  

 

RCR 6/30 The Court may give directions for future 
conduct of the proceedings after it has given 
judgment on a preliminary issue:  the Greffier 
cannot give judgment on a preliminary issue 
nor therefore give directions after doing so. 

 

RCR 7/8 and 
7/9 

A party may apply to the Court for it to 
determine a question of law or construction at 
any time:  the Greffier cannot so determine a 
question of law or construction. 

 

RCR Part 8 A party may apply to the Court for it to decide 
whether the defendant should make an interim 
payment on account of damages:  the Greffier 
cannot decide whether there should be an 
interim payment. 

 

RCR 9/2, 
9/3, 94(8) 

The Court may award provisional damages to 
be paid where a personal injuries plaintiff 
might suffer a subsequent deterioration in his 
condition:  the Greffier cannot award 
provisional damages but can give directions for 
the future conduct of a subsequent application 
for damages should the condition deteriorate. 

 

RCR 10/1, 
10/2 

At trial, a party may open his case to the 
Court:  the Greffier cannot conduct a trial and 
so no party can open his case to him in this 
way. 

 

RCR 10/4 The Court has discretion in assessing fines to be 
paid in connection with the Clameur de Haro:  
the Greffier does not. 
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RCR 11/1, 
11/4 

The Court may make certain orders in respect 
of the execution (ie the enforcement) of 
judgments:  the Greffier cannot. 

 

RCR 15/1, 
15/2(1) 

 

Where an enactment provides a right of appeal 
from an administrative decision to the Court, 
the appeal cannot be brought to the Greffier. 

 

RCR Part 16 Where there is no right of appeal from an 
administrative body, judicial review can be 
brought to the Court:  it cannot be brought to 
the Greffier. 

 

RCR 18/5 Where applications are made for a caveat 
(which voids sales of land subsequent to its 
imposition), the Greffier has duties in respect 
of recording the caveat but does not hear any 
application to impose or lift a caveat which can 
only be done by the Court. 

 

RCR 18/6 The Court may grant injunctions forbidding the 
disposal or hypothecation of immovable 
property: the Greffier cannot although he must 
record it. 

 

RCR 20/1 This Rule provides for interlocutory 
applications to be made by summons. It refers 
both to summonses to be heard by the Greffier 
and summonses to be heard by the Court: those 
to be heard by the Court cannot be heard by 
the Greffier as a result of this provision. 

 

RCR 20/2 A party may appeal from a decision of the 
Greffier to the Court:  the Greffier cannot hear 
an appeal from himself.  

 

1.77. The theme which emerges from these exceptions is that the 
Greffier cannot carry out the functions of the Royal Court in 
making final orders usually made following a trial. However, 
the Court can transfer certain such matters to the Greffier, 
such as an assessment of damages once a liability to pay them 
has been found. Further, the Greffier can make orders which 
are considered interlocutory, but which can have a final 
effect:  for instance, the Greffier can order summary judgment 
or a striking out of a pleading (as to which see Chapter 9). 

1.78. The jurisdiction of the Greffier is not limited only to making 
orders for which express provision is made by the RCR. It 
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extends to exercising the inherent jurisdiction of the Court, at 
least to the extent that the particular exercise of the inherent 
jurisdiction is not outside the overall scope of his delegation.61  
So, in Finance and Economics Committee v Bastion Offshore 
Trust Company Ltd 1994 JLR 370 (see above) it was the 
Greffier who was able to exercise the inherent jurisdiction of 
the Court to order the Finance and Economics Committee to 
furnish further and better particulars.  

1.79. On the other hand, it does not follow that all powers of the 
Court are exerciseable by the Greffier where the rules are 
silent either way.  The Greffier has held that he is unable to 
give a declaratory judgment:  in part, this is because a 
declaratory judgment may purport to settle rights not only 
between the parties to the action but also as against third 
parties and should only be given after close examination of the 
facts.62  In further part, this is because no jurisdiction has been 
exercised previously and so should only be conferred on the 
Greffier by rules of Court.63 

The Viscount 

1.80. The Viscount is:64 

‘[T]he executive officer of the Courts of Jersey (the Court of 
Appeal, the Royal Court, the Petty Debts Court and the Police 
Court) and of the States. The office is of very ancient origin. … 
His most important functions are to administer désastre and 
bankruptcy proceedings, to collect fines, to execute civil 
judgments, to sit as Coroner and to serve Court documents.’ 

1.81. The Viscount is appointed by the Bailiff, and the Deputy 
Viscount is appointed by the Viscount with the consent of the 
Bailiff.65  As can the Greffier, the Viscount may, with the 
consent of the Bailiff, designate one or more sworn officers of 
their respective departments to discharge the functions of 
Viscount and these designated officers are called Viscount 
Subsitute.66 

1.82. The Viscount provides the following functions:  

a) Court Enforcement Functions:  including service of 
legal process to commence proceedings, execution and 
enforcement of civil judgments, collection and 
enforcement of fines, receipt and payment of bail 
moneys, arrest and presentation for non-appearance in 
court, collection and payment of costs and 
compensation, carrying out eviction.  

                                             
61 Finance and Economics Committee v Bastion Offshore Trust Company Ltd 1994 JLR 
370. 
62 Showlag v Mansour and First Union Corp. SA 1991 JLR N3c. 
63 Showlag v Mansour and First Union Corp. SA 1991 JLR N3c. 
64 Jersey Judicial and Legal Services Review Committee:  Final Report  presented to 
the States on 12 March 1991  160:  RC  12 
65 Art 2(4) Departments of the Judiciary and the Legislature (Jersey) Law 1965 
66 Arts 6, 9(5A)(5B) Departments of the Judiciary and the Legislature (Jersey) Law 1965 
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b) Assize Jury functions:  At the Assizes (jury trials in the 
Royal Court, as to which see the Criminal volume), the 
Viscount is responsible for the jury. He is responsible for 
preparing the Tableau Général (jury list), and maintain 
and operate the computerised jury selection system in 
advance of the Assize, granting exemptions from jury 
service, granting financial assistance to jury members 
suffering financial hardship as a result of assize jury 
service and acting as surveillant (or custodian) of the 
jury. 

c) Coroner's Functions:  the Viscount acts as Coroner in 
Jersey, conducting inquests and all matters ancillary 
matters relating to a sudden or unexpected death. 

d) Insolvency functions:  the Viscount acts as ‘official 
receiver’ in Jersey, administering en désastre 
proceedings (ie. insolvency proceedings). In England, 
the Chancery Division has said of the Viscount’s role in 
insolvencies: 

‘The existence of an effective system of insolvency law 
efficiently administered is important to the 
maintenance of Jersey’s high reputation for commercial 
integrity. …When tracing and recovering assets outside 
Jersey the Viscount has to deal with lawyers in other 
countries and not infrequently to initiate proceedings in 
other countries’ courts.’67 

e) Other functions:  the Viscount has miscellaneous other 
functions, including acting as ‘Autorisé’ (Returning 
Officer) at public elections, administering oaths, 
administering the estates of deceased persons, conduct 
Vues de Vicomte, acting as curator for impecunious 
interdicts and tuteur of last resort, taking evidence in 
chambers for Jersey and foreign courts and authorities, 
acting as usher for children giving video-linked 
evidence, amongst other functions. 

 

                                             
67 In re a debtor ex p Viscount of the Royal Court of Jersey [1981] Ch 384. 
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2. Parties to civil actions 
Plaintiff, defendant, third parties 

2.1. The usual parties to civil proceedings are : 

a) the plaintiff, who brings proceedings against: 

b) the defendant, against whom proceedings are brought 
by the plaintiff. 

2.2. Other parties in civil proceedings are: 

a) third parties, who are convened by the defendant where 
he has a claim against the third party arising from or in 
respect of the claim brought against him by the 
plaintiff. 

b) parties cited (or parties à la cause) who are parties 
cited as defendants in injunctions against whom there is 
no cause of action or complaint but who the plaintiff 
wishes to be aware of and bound by the injunction. 

c) representors, who are parties who bring a matter before 
the Court by representation. 

2.3. To be a party in civil proceedings, a person must have capacity: 
meaning that they are of age and sound mind. Where a party is 
incapable because he is: 

a) A minor: his affairs may be: 

i. his affairs may be managed by a tutelle composed of a 
tuteur answering to seven electeurs: 

ii. he may be a party to litigation by the appointment of a 
guardian ad litem. 

b) Mentally incapable, or profligate by reason of an 
addiction, the court may on the application of the 
Attorney-General appoint a curator to manage the 
affairs of that party. 

Parties to a civil proceeding 

2.4. The principal parties in any civil proceeding are: 

a) the plaintiff who is the party who brings the proceedings 
in order to sue; 

b)  the defendant, who is the party sued and who defends 
the proceedings; and 

c) A representor who invokes the jurisdiction of the Court 
by bringing a ‘representation’ (as to which see below at 
3.32 to 3.38). A representation is akin to a petition in 
other jurisdictions, and may or may not pray for relief 
against a defendant as such. They are frequently 
brought ex parte in order to bring the state of affairs 
before the Court and seek directions as to how to 
proceed next. 
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2.5. A defendant can, however, himself be in the position of 
plaintiff if he brings a counterclaim (as to which see below at 
4. 16 to 4.21). A counterclaim is a claim which is brought by a 
defendant in response to the plaintiff’s claim, and as a result it 
is not subject to the same procedural requirements for starting 
proceedings because it is a claim which is brought within 
proceedings which are already in existence:  namely those 
started by the plaintiff. 

2.6. A defendant can also stand in the position of plaintiff if he 
convenes a third party by bringing a claim against a party who 
is not a plaintiff suing him:  see next paragraph below. 

Third Parties  

2.7. When the claim is brought against him, the defendant may 
consider that someone other than either the plaintiff or 
himself is implicated in the subject matter of the action, but 
which person is not yet before the Court as either a plaintiff or 
defendant. If the defendant wishes to defend the claim, it will 
necessarily be the subject of investigation and decision by the 
Court, and so it would plainly be convenient to investigate and 
decide the extent to which that other party is implicated at 
the same time. By doing so, a multiplicity of actions in respect 
of that same subject matter may be avoided, as may the 
possibility of different results in different proceedings amongst 
similar parties.68  For these reasons, RCR 6/10 makes provision 
for the defendant to ask Court to convene such other party as 
a third party. 

2.8. The RCR 6/10(1) provides that the Court may make an order 
convening a third party where the defendant in an action 
which has been placed on the pending list in his answer: 

a) claims a contribution or indemnity against the third 
party (a contribution or indemnity is a claim that the 
third party is responsible in whole or part for the 
damage complained of by the plaintiff and should 
therefore indemnify the defendant in proportion to that 
responsibility). 

b) connection to sub-claims a remedy or relief against the 
third party who is not already a party to the action 
relating to or connected with the original subject-
matter of the action  and substantially the same as 
some relief or remedy claimed by the plaintiff. 

c) requires that any question or issue relating to or 
connected with the original subject matter of the action 
should be determined, not only as between the plaintiff 
and the defendant, but also as between either or both 
of the and a person not already a party to the action, 

When it makes such an order, the Court must give such 
directions as it considers appropriate for service of the 
proceedings on the third party and for the filing of appropriate 

                                             
68 Foley and Foley (née McLaughan) v Hamon and four others 1985-6 JLR N3b 
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pleadings.69  The effect of the Court’s order is that, from the 
time of being served, the third party is a party to the action as 
if that party had been made a defendant in an original action 
either by the defendant on whose application that party was 
convened or by the plaintiff.70 By corollary, it follows that as 
between the third party and the defendant, the defendant is in 
the position of plaintiff71 (and so the third party can apply for 
security for costs against the defendant (as to which see 
Chapter 13 below), or such other orders as are available to a 
defendant against a plaintiff). Further, the third party may in 
turn apply to the Court as if he were a defendant for an order 
convening a further party not currently before the Court (who 
will be the fourth party), as may that fourth party against a 
fifth party and so on.72  

2.9. When a defendant has convened a third party, the Court may at 
or after the trial of the action, or, if the action is decided 
otherwise than by trial, on an application by summons give 
such judgment as the nature of the case may require for the 
defendant against the third party or for the third party against 
the defendant. Where in any action judgment is given against a 
defendant and judgment is given for the defendant against the 
third party, the judgment shall not be put into execution 
against the third party without the leave of the court until the 
judgment against the defendant is has been satisfied, 

Parties cited /parties à la cause 

2.10. A party cited or partie à la cause is the term used to describe 
certain ‘neutral’ defendants who are cited as defendants in 
order that they are bound by the terms of an order or the 
outcome of litigation, but against whom the plaintiff has no 
direct cause of action or complaint.  

2.11. Parties are cited most usually banks, where the plaintiff seeks 
or obtains a Mareva injunction. A Mareva injunction ‘freezes’ 
the assets of the defendant by prohibiting him from dissipating 
them or removing them from the jurisdiction. As the assets are 
usually held by a bank, and there is a risk that the defendant 
may try to remove his assets notwithstanding the injunction, it 
is prudent and usual to cite the bank so that it is a party to and 
bound by the injunction to prevent it from giving effect to any 
instructions from the defendant to deal with those assets. 

2.12. The bank usually sits back without becoming involved in the 
dispute between the plaintiff and the defendant, in respect of 
which it is generally neutral.  As a party cited, it therefore sits 
back and awaits the court’s final decision on that dispute. It is 
usually entitled to its costs. 

2.13. Mareva injunctions and parties cited are considered in more 
detail at Chapter 19 below.  

                                             
69 RCR 6/10(2). 
70 RCR 6/10(3).   
71 Whiteside v Kerrell 1990 JLR N11 October 24th, 1990. 
72 RCR 6/10(9).  



42 Civil Procedure Study Guide 2010 - 2011 

Misjoinder of parties 

2.14. RCR 6/36 provides for the removal of a party as such or the 
addition of a further party:  

‘6/36  Misjoinder and nonjoinder of parties 

At any stage of the proceedings in any cause or matter the 
Court may on such terms as it thinks just and either of its own 
motion or on application – 

(a) order any person who has been improperly or 
unnecessarily made a party or who has for any reason 
ceased to be a proper or necessary party, to cease to be 
a party;  

(b) order any of the following persons to be added as a 
party, namely- 

(i) any person who ought to have been joined as a 
party or whose presence before the Court is 
necessary to ensure that all matter sin dispute in 
the cause or matter be me effectually and 
completely determined and adjudicated upon, or 

(ii) any person between whom and any party to the 
cause or matter there may exist a question or 
issue arising out of or relating to or connected 
with any relief of remedy claimed in the cause or 
matter which in the opinion of the Court it would 
be just and convenient to determine as between 
that person and that party as well as between 
the parties to the cause or matter, 

but no person may be added as a plaintiff without that person’s 
consent signified in writing or in such other manner as the 
Court may direct.’  

Representative actions 

2.15. A representative action is an action pursued between a limited 
number of parties, which is nominated as representative of 
wider proceedings between a much larger number of parties, 
in order efficiently to determine issues common to both the 
representative action and those wider proceedings. It is not to 
be confused with a representation, which is a form of 
originating process to which the concept of representative 
actions are unrelated. 

2.16. The need for such actions arises where there are a large 
number of parties or potential parties as either plaintiff or 
defendant. Large numbers of parties litigating the same issues 
can swamp the Court and cause delays and other problems of 
case management in their proceedings and others’.  There is 
also the potential for a large number of trials based on similar 
evidence about the same event to result in different outcomes. 
Further it may also be oppressive in costs for one party to face 
an action by or against a large number of different parties.  
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2.17. It is to avoid problems such as these that RCR 4/3 makes 
provision for representative actions  RCR 4/3 provides for the 
selection of one or more proceedings to be selected a 
representative which will continue and bind the other parties 
in respect of whom the action is ordered to be representative. 
However, the result of that representative action cannot be 
enforced against the parties so represented in it without the 
leave of the Court, and when such leave is sought it remains 
open to those other, represented parties to argue that their 
case should be distinguished from the representative action. 

2.18. The régime provided in RCR 4/3 provides for one or more 
parties to represent the position of a larger number of known 
and ascertained parties, of which there happen to be many. It 
expressly does not provide for the representation of the 
interests of unidentified or unascertainable parties in respect 
of whom special provision is made elsewhere in the RCR at RCR 
4/4 (as to which  see below at 2.20 to 2.24. 

2.19. RCR 4/3 provides: 

‘RCR 4/3 Representative proceedings 

(1)  When numerous persons have the same interest in any 
proceedings, not being such proceedings as are 
mentioned in Rule 4/4, the proceedings may be 
commenced and, unless the Court otherwise orders, 
continued by or against any one or more of them as 
representing all or as representing all but one or more 
of them. 

(2) At any stage of proceedings under this Rule the Court 
may, on the application of the plaintiff and on such 
terms, if any, as it thinks fit, appoint any one or more 
of the defendants, or one or more of the persons who 
have the same interest in the proceedings as the 
defendants, to represent all, or all except one or more, 
of those persons in the proceedings; and where , in the 
exercise of the power conferred by this paragraph, the 
Court appoints a person not named as a defendant, it 
shall make an order adding that person as a defendant. 

(3) A judgment or order given in proceedings under this 
Rule shall be binding on all persons as representing 
whom the plaintiffs sue or, as the case may be, the 
defendants are sued, but shall not be enforced against 
any person not a party to the proceedings except with 
the leave of the Court. 

(4) An application for the grant of leave under paragraph 
(3) must be made by summons which must be served 
personally on the person against whom it sought to 
enforce the judgment or order. 

(5) Notwithstanding that a judgment or order to which any 
such application relates is binding on the person against 
whom the application is made, that person may dispute 
liability to have the judgment or order enforced against 
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him or her on the ground that, by reason of facts and 
matters peculiar to the case, that person is entitled to 
be exempted from such liability. 

(6) The Court hearing an application for leave under 
paragraph (3) of this Rule may order the question 
whether the judgment or order is enforceable against 
the person against whom the application is made to be 
tried and determined in any manner in which any issue 
or question in any proceedings may be tried and 
determined.’ 

Parties who cannot be ascertained 

2.20. RCR 4/4 makes provision for the Court to appoint a person to 
represent the interests of parties who cannot be ascertained, 
located or readily brought before the Court and whose 
interests might be affected by certain proceedings.  

2.21. The proceedings in which the Court may make such an order 
are proceedings in respect of: 

a) succession and probate:  proceedings in respect of the 
estate of a deceased person;73 

b) trusts:  property subject to a trust or;74 

c) construction: the construction of a written instrument 
(such as a contract or deed of trust), including an 
enactment;75  

2.22. In such proceedings, the Court may make an order where a 
person, a class of person or a member of such a class (including 
a person as yet not born) cannot be ascertained or cannot 
readily be ascertained.76 The Court may further make an order 
where, even though a person (including a class of person or a 
member of a particular class) can be ascertained and found, it 
is nonetheless expedient that such a person be represented in 
order to save expense, given all the circumstances including 
the amount and the difficulty of the point in issue.77 

2.23. When it makes such an order, the Court may appoint one or 
more persons to represent before the Court the interests of 
the person whose interests might be affected.78 Any order 
made by the Court in proceedings where such a representative 
has been appointed will bind any party whose interests he 
represents.79 They will also be bound by any compromise 
agreed by such an appointed representative.80 

2.24. RCR 4/4(4)(a) makes further provision regarding the affect of a 
compromise on the interest of parties not before the Court in 

                                             
73 RCR 4/4(1)(a). 
74 RCR 4/4(1)(b). 
75 RCR 4/4(1)(c).  
76 RCR 4/4(2)(a)(b).  
77 RCR 4/4(2)(c). 
78 RCR 4/4(1).  
79 RCR 4/4(3).  
80 RCR 4/4(4)(b). 
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succession, trusts or construction matters as described at 
paragraph 2.23 above. In such proceedings, where a 
compromise is either agreed by or sanctioned by the Court on 
behalf of parties who are before the Court, that compromise 
shall bind parties who are not before the Court whose interests 
are the same as those agreeing or sanctioned parties who 
are.81 

Absent deceased 

2.25. Where it appears that any deceased person was interested in a 
matter in question in a proceeding but that deceased person 
has neither executor nor administrator the Court may, on the 
application of any party to the proceedings, either: 

a) proceed in the absence of any person representing the 
interest of estate of the deceased; or 

b) appoint a person to represent the interests of the 
estate in which case any order or judgment in those 
proceedings will bind the estate as if the executor or 
administrator were  a party to the proceedings. 

Absent parties 

2.26. As a matter of customary law, a party absent from the Island 
may be sued in his own name if his absence has been for less 
than one year and a day.82   

2.27. As a matter of practicality, to bring an action against an absent 
party the plaintiff will still need to effect proper service of 
court process (as to which see 3.39 to 3.100 below) on the 
absent party.  

Address for service within the jurisdiction 

2.28. RCR 4/1(1) provides that a person not ordinarily resident in 
Jersey may institute proceedings without having to be 
represented in the Island by an attorney.  Every plaintiff must 
give an address for service in Jersey (pursuant to RCR 4/1(2)). 
Should he not do so, but he has at any time been legally 
represented in relation to the proceedings, the address for 
service is deemed to be the address of the last advocate or 
solicitor who represented that plaintiff.  

2.29. If the plaintiff does not give an address for service within 
Jersey, or if at any time the Court is satisfied that a plaintiff 
will not receive notice of documents sent to the address given 
or deemed given by him pursuant RCR(1)(2) it may, on the 
application of any party strike out the plaintiff’s claim. 

2.30. Similar provision is made in respect of other parties. RCR 6/6(1) 
requires a defendant who wishes to defend an action which has 
come before the Court also to give an address for service 
within Jersey in order for him to proceed with defending the 

                                             
81 RCR 4/4(4)(a).  
82 Le Gros p84. 
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action. Again, should he fail to do so in circumstances where 
he has been legally represented in relation to the proceedings, 
his address for service is deemed to be the address of his last 
advocate or solicitor (by RCR 6/6(2)). Finally, again, should it 
appear at any time that the defendant will not receive any 
document left at his address for service or that he has no 
address for service, the Court may, on application of any 
party, strike out the defendant’s answer (RCR 6/6(5)).  These 
provisions apply equally to third parties by RCR 6/10(3), and 
subsequent parties convened by the third party by RCR 
6/10(3)(9) (as to which see above at 2.7 to 2.9). 

Service out of the Jurisdiction 

2.31. Where a party is outside the jurisdiction, it is necessary to 
obtain the leave of the Court to serve origination process on 
him. This is because to exert jurisdiction over a person 
currently within another jurisdiction is considered an 
‘exorbitant’ usurpation of the jurisdiction in which that person 
is currently found and to which he is currently subject. 

2.32. For this reason, at customary law the Court had no jurisdiction 
over a party or potential party who was beyond the Island. 
However, provision is now made by which the Court can accept 
jurisdiction over absent parties by permitting service on those 
parties notwithstanding their absence:  this provision is made 
by Art 2 Service of Process and Taking of Evidence (Jersey) Law 
1960 and the Service of Process Rules 1994:  these are 
considered in more detail at 3.65 to 3.84 below. 

Administratelle 

2.33. An administratelle is a customary law institution by which the 
affairs of an absent party can be managed by an administrator 
or administrateur. Nowadays, administratelle is superseded for 
most practical purposes by the provisions of the Service of 
Process Rules 1994 as to service out of the jurisdiction which is 
the more usual method of bringing an action against a 
defendant who is absent from the Island but whose 
whereabouts are known. However, the administratelle is 
potentially a useful device should the exact whereabouts of an 
absent party not be known. It also provides a measure of 
protection to a plaintiff beyond that which an injunction (such 
as a Mareva) provides, as an administrator manages the affairs 
of the absent party and therefore actively maintains them, 
where as a Mareva injunction can prohibit the dissipation of 
assets or their removal from the jurisdiction.  

2.34. In order to form an administratelle of an absent party’s affairs, 
an application is made to the Royal Court pursuant to RCR 4/7. 
This provides: 

‘4/7 Appointment of administrators 

The Court, if satisfied that it is expedient to do so, may at any 
time of its own motion or upon an application ex parte – 
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(a) appoint and administrator of the property of a person 
absent from Jersey; or 

(b) in any proceedings appoint an administrator of the 
property of any party or of any person convened as a 
party to the proceedings.’ 

2.35. Usually, the Viscount will be appointed as administrator.  

2.36. Formerly, the customary law required the appointment of 
seven electeurs, relatives of the absent, who chose the 
administrator and to whom the administrator was answerable 
for the management of the absentee’s affairs.83  Nowadays, 
this requirement is dispensed with as RCR 4/7 makes no 
reference to the appointment of electeurs (unlike previous 
versions of the Royal Court Rules). In any event, where the 
Viscount is appointed as administrator, there is no need to 
appoint electeurs as he was an officer of the Court, to which 
he was answerable.84 

2.37. Once appointed, the administrator is responsible for the 
managing the affairs of the absent party on his behalf.85  His 
primary responsibility is to maintain the assets of the absent 
party. However, he has the right to dispose of the absent 
party’s assets for value (but not at an undervalue or gratis) 
where there is good reason to do so,86 and, may be bound to 
dispose of the absent party’s assets where they are making a 
loss.87   The administrator stands in the position of fiduciary to 
the absent party, and therefore cannot himself buy the assets 
of the absent party.88  

2.38. There is nothing to prevent an administratelle being formed in 
respect of the assets of a company, provided it is absent from 
the Island. A company is just as much a person in the eyes of 
the law as is an individual.89 

2.39. However, a company is not present in the Island merely 
because it is registered in Jersey. The test for whether a 
company is absent is whether the principal management of the 
company takes place in Jersey.90   In Rumasa v W & H 
Trademarks 1985-6 JLR 308, the affairs of the company were 
managed by two directors who were resident overseas. The 
company was therefore absent de l’Ile, and an administrator 
could be appointed.  

                                             
83 Le Gros p89. 
84 Rumasa v W & H Trademarks 1985-6 JLR 308 
85 Le Gros p89 
86 Le Gros p89-90:  Le Gros writes that the administrator has this right subject to the 
opinion and advice of the électeurs; where there are no électeurs appointed, and/or 
the administrator is the Viscount, this must be read as subject to the overall 
supervision of the Court 
87 Le Gros p90 
88 Le Gros p91 
89 Art 9 Interpretation (Jersey) Law 1954 insert; Rumasa v W & H Trademarks 1985-6 
JLR 308 
90 Rumasa v W & H Trademarks 1985-6 JLR 308 
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2.40. According to Le Gros,91 as a matter of customary law, the 
administratelle ceased on the return of the absent party to 
Jersey even where he subsequently returned overseas without 
having appointed any person to represent him in his absence. 
There is obvious potential for confusion arising from this being 
the case. In order to avoid difficulties arising from such 
circumstances, it is submitted that the applicant for an 
administratelle should make clear in the Court’s order that the 
administratelle continues until further order of the Court, with 
liberty to apply being granted to the absent party. 

Prolonged absence and the presumption of death 

2.41. At customary law, a person is (rebuttably) presumed dead 
where he has been absent and not heard of or from for a 
period of seven years or more.92   

2.42. The Family Division and the Probate Division have express 
powers to declare the death of an absent party, pursuant to: 

a) Art 19 Matrimonial Causes (Jersey) Law 1949 under 
which a person resident in Jersey may apply to the 
Family Division for a declaration that his or her spouse is 
rebuttably presumed dead, on the basis of which the 
marriage is dissolved.  

b) Art 7(4)(5) Probate (Jersey) Law 1998 under which the 
Inferior Number may make a declaration that a person 
died on or after a given date where it is satisfied that 
such death can be presumed beyond all reasonable 
doubt to have occurred on or after that date, and such a 
declaration may itself be relied on in subsequent 
proceedings as evidence and a rebuttable presumption 
of that death.  

2.43. Before declaring the absentee dead on the basis of the 
presumption, the Court will consider relevant circumstances 
such as the age of the absentee when last heard of or from, 
the length of his absence and the nature of any efforts which 
have been made to trace him.93 

2.44. Should the absentee return following the application of the 
presumption, he is entitled to the return of his property from 
any person into whose hands it has been conveyed (ie. the 
heirs of the absentee on his presumed death or any third 
party), although that person is entitled to return the income or 
fruits of real property realised during the absence.94 

                                             
91 Le Gros p84. 
92 Le Gros p85. 
93 Le Gros p87. 
94 Ibid. 
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Incapacity: minors 

2.45. A minor or mineur is a person who has not obtained the age of 
majority:  nowadays, for civil purposes the age of majority is 
18, pursuant to Art 1 Age of Majority (Jersey) Law 1999.95 

2.46. A minor is not civilly liable for his acts.96  They may not be held 
liable in contract  

2.47. Unless a minor is subject to a tutelle, prescription does not run 
against him.97 

Guardian ad litem 

2.48. Jurisdiction to appoint a guardian ad litem to represent a minor 
in litigation, other than matrimonial litigation, is provided by 
RCR 4/2: 

‘RCR 4/2 

(1) A minor may commence, prosecute, defend, intervene 
in, or make any application in, proceeding before the 
Court by a guardian ad litem appointed for the purpose. 

(2) An application for the appointment of a guardian ad 
litem may be made ex parte to the Court, and if made 
by a minor it shall be made by the minor’s next friend. 

(3) This Rule shall not apply to matters referred to in 
Article 3 of the Matrimonal Causes (Jersey) Law 1949.’ 

Tutelle 

2.49. Under a tutelle, the Court approves the appointment of seven 
electeurs and their choice of tuteur to manage the affairs of a 
minor (the pupil) on his behalf. The tutelle originated as a 
customary law institution, and is nowadays regulated by both 
customary law and the Loi (1862) sur les Tuteurs. 

Institution of the tutelle 

2.50. A tutelle is required where a minor acquires property by will, 
gift or otherwise.98  A tutelle may also be formed on the 
application of the minor’s relatives (or parents) or an 
interested party. A creditor of the minor is sufficiently 
interested to apply for the formation of a tutelle.99 

2.51. The tutelle is composed of a tuteur and seven electeurs, 
appointed by and answerable to the Court. The electeurs 
should themselves be relatives of the minor, four from the 

                                             
95 At customary law, the age of majority 20 years: Le Gros p175 and was accelerated 
for a male marrying during his minority, which is no longer the case pursuant to Art 4 
Age of Majority (Jersey) Law 1999:  cf also Loi (1825) étendant les droits de la femme 
mariée pursuant to which a married female minor remains a minor notwithstanding 
her marriage. Note, however that the will of a married minor is valid pursuant to Art 
17 Wills and Succession (Jersey) Law 1993. 
96 Le Geyt p21 
97 Le Gros p185. 
98 Le Gros p176. 
99 Letto v Stone (1890) 



50 Civil Procedure Study Guide 2010 - 2011 

paternal line and three from the maternal.100  If there are not 
enough relatives alive, neighbours and friends may be 
appointed electeurs instead.101  Relatives of sufficiently close 
relation can be ordered to act as electeur; a non-relative 
cannot be ordered to act as electeur. The tutelle must be 
reformed where the number of electeurs falls below four.102   

2.52. The electeurs choose a person to be appointed tuteur who may 
or may not be one of the electeurs. The tuteur must be 
resident in Jersey.103  Once appointed, should he wish to leave 
Jersey temporarily, he may, with the consent of the electeur 
name an advocate or ecrivain as his attorney or some other 
person as procureur de la tutelle to act as tuteur in his 
absence.104  After acting as tuteur for a period of one year and 
a day, the tuteur may apply to be replaced and for the tutelle 
to be reformed.105 

2.53. Where the tuteur is one of the electeurs, the tutelle is 
approved and the electeurs sworn in at the passation du 
contrat at the Friday hearing of the Court. Where the tuteur is 
not one of the electeurs, the proposed electeurs and tuteurs 
must be actioned by order of justice to appear before the 
Samedi division to be sworn. In practice, this means that they 
will also appear before the Court on a Friday afternoon but 
dealt with at a different stage of the proceedings (see Chapter 
3). 

Operation of the tutelle 

2.54. During the existence of the tutelle, the tuteur is responsible for 
the property and person of the pupil.106  The tuteur must 
discharge his duties as tuteur with the care of a ‘bon père de 
famille’ taking and acting on the advice of the electeurs.107  
The electeurs, however, are also the guarantors of the tuteur. 
Where the tuteur falls below the standard required and loss 
caused to the assets of the pupil, on attaining his majority the 
pupil will have recourse against the tuteur in the first place, 
but also against the electeurs.108   

2.55. Within three weeks of his appointment, the tuteur must make 
an inventory of all movable property and a statement of all 
immovable property owned by the pupil which must be dated 
and signed by the tuteur and all electeurs.109  One of the 
electeurs is responsible for keeping a separate copy of the 
inventory and statement, and where the tuteur is a relative of 
the pupil that electeur must be a relative of the other line of 

                                             
100 Le Gros p176. 
101 Ibid. 
102 Re Sohier (1899) 
103 Le Gros p176. 
104 Le Gros p176,  Re Fletcher 1909. 
105 Re Sohier 1899. 
106 Code  of 1771. 
107 Code of 1771. 
108 Le Gros p179 cit Code of 1771. 
109 Art 3 Loi (1862) sur les Tuteurs. 



Civil Procedure Study Guide 2010 - 2011 51 

the pupil’s family.110   The tuteur and electeurs must also pass 
annual accounts of the tutelle, which must also be dated and 
signed by them, and a copy provided to each electeur.111  
Failure to take such an inventory, make such a statement or 
pass such accounts renders the tuteur and electeurs liable to a 
fine (of between £10 and £100), liability in damages for any 
loss to the pupil and dismissal.112 

2.56. The principal object of the tutelle is to promote the wellbeing 
of the pupil and preserve his assets. The tuteur may not 
dispose of any of the pupil’s immovable property without 
obtaining the permission of the Court,113 and the property 
should only be disposed of where such disposal is necessary 
such as for the payment of his necessary expenses and debts or 
the debts of any estate inherited by the pupil, to provide for 
his maintenance or education, or to obtain for the pupil a job 
or other advantage.114  Moreover, it is a requirement of 
customary law that two electeurs be present at the time of the 
transaction to confirm that it has the approval of the tutelle as 
a whole. 115 

2.57. Nor must the tuteur apply a greater sum for the upkeep of the 
minor than is realised from the annual income of the pupil’s 
property (in other words, he may only apply income on the 
property to his upkeep and may not apply the capital).116  
Where he does so, he will be liable for to make good the 
excess spent over the income realised, unless either (a) the 
utility of the expenditure is evidence or (b) he applied the 
funds out of urgent necessity.117 

2.58. However, the tuteur may apply money held under the tutelle to 
the acquisition of real property with the consent of the 
electeurs.118 

Cessation of the tutelle 

2.59. The existence of the tutelle ceases on the pupil attaining 
majority, either on his 18th birthday119 or on the death of the 
pupil. 

                                             
110 Ibid. 
111 Art 4 Loi (1862) sur les Tuteurs. 
112 Art 5 Loi (1862) sur les Tuteurs. 
113 Le Gros p182; art1 Loi (1959) touchant le vente des immeubles de mineurs. 
114 Le Gros p184. 
115 Cf Practice Direction RC 06/01 para 5.3 and note 7. The electuers are not party to 
the oath at the passation du contrat but appear to demonstrate the electeurs’ 
knowledge and approval of the transaction.  However, the Loi (1959) touchant la 
vente des imeubles de mineurs lays down a separate procedure in respect of the sale 
of immovable property, other than rentes or conventional hypotecs, to render it proof 
against being set aside when the minor comes of age. This requires an application to 
the Court and the report of two Jurats, one of whom will be party to the oath of any 
subsequent contract.  
116 Haubins v Baudinel 1753. 
117 Code  of 1771. 
118 Commissioners Report 1861 
119 Art 3 Age of Majority (Jersey) Law 1999 
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2.60. The tutelle also ceases where the tuteur is replaced or where 
the number of electeurs falls below four, in which case (unless 
the tutelle is at an end by reason of the enâgement or death of 
the pupil) a new tutelle must be formed.  

2.61. Where the tutelle comes to an end by the attainment of 
majority or death of the pupil or replacement of the tuteur, 
accounts of the tutelle must be passed within three months of 
the cessation of the tutelle.120  The money and assets of the 
tutelle are then immediately passed to the person entitled 
(the former pupil or those entitled to his estate following his 
death), although the former pupil may challenge the accounts 
within six months after having attained majority.121     

Mental incapacity:  appointment of curator 

2.62. Where a party is incapable of managing his affairs by reason of 
some mental incapacity, the Attorney-General may apply to 
the Court for the appointment of a curator to manage those 
affairs for that party pursuant to the Mental Health (Jersey) 
Law 1969. 

2.63. Previously, the customary law had developed  the  curatelle by 
which a curator or curateur and committee of six electors 
(electeurs) was appointed to manage the affairs of a person, 
(the interdict or l’interdit) who was incapable of doing so 
himself.  According to Le Gros: 

‘La curatelle a but pour la protection des personnes d’ans qui 
perdent usage de la raison ou qui, en plein état de raison 
s’adonnent à la boisson et dissipent leur bien’122   

[The purpose of the curatelle is to protect persons of age who 
lose their reason or who, while retaining their full faculty of 
reason, have turned to drink and dissipate their wealth]. 

2.64. Nowadays, the customary law rules no longer apply123 and 
instead the Mental Health (Jersey) Law 1969 provides a 
procedure for the appointment of a curator who is subject to 
the oversight of the Court. 

Jurisdiction to appoint a curator 

2.65. Art 43(1) of the Mental Health (Jersey) Law 1969 provides that 
a curator may be appointed to manage and administer the 
property and affairs of a person according to the grounds 
which existed at customary  law for doing so, namely: 

a) Mental incapacity or loss of reason; 

b) Alcoholism (extended nowadays to a drug addiction) by 
reason of which the person dissipating his assets.  

Where mental incapacity is the reason for the appointment of a 
curator, that is of itself sufficient to justify the appointment of 

                                             
120 Art 6 Loi (1862) sur les Tuteurs. 
121 Art 7 Loi (1862) sur les Tuteurs. 
122 Le Gros, p186 
123 Art 43(2) Mental Health (Jersey) Law 1969 
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the curator. Where alcoholism or addiction is the ground, 
prodigality must also be demonstrated. 

2.66. There is no express requirement in the 1969 Law that the 
curator be resident in Jersey.  The Court does therefore have 
jurisdiction to appoint an overseas resident as curator, but it 
will only do so in exceptional circumstances.124  In Re the 
Curatorship of B 2007 JLR N2, the Royal Court held that the 
imposition of curatorship is a drastic step which removes from 
the interdict control of his own assets which becomes more 
drastic still if the Court gave control to an individual resident 
overseas over whom it therefore had no control.  On the other 
hand, the Court recognised that a close and loving relative 
overseas but with sufficient competence and skill may well 
manage affairs for the interdict better and more closely than a 
professional agent within the jurisdiction.  In such cases, the 
advantages fall to be balanced against the risk of the curator 
being beyond the Court’s control and the Court may consider 
the imposition of conditions to the appointment, such as 
keeping assets within Jersey or in Jersey bank accounts.125    

Method of application 

2.67. The Attorney-General must apply to the Court for the 
appointment of a curator where he has:126 

a) received a report from the Minster for Health and Social 
Services that a person compulsorily committed or 
voluntarily admitted to a hospital or mental nursing 
home pursuant to Part 2 or Art 4 of the Mental Health 
(Jersey) Law 1969 respectively; or  

b) reason to believe that any person is incapable of 
managing or administering his property or affairs.  

2.68. Where the Attorney-General makes an application on the basis 
of a report that the potential inderdict has been admitted to 
care, the Court may accept that report as sufficient evidence 
and order the appointment of a curator.127   Alternatively, the 
Court will fix a hearing to which both it and the Attorney-
General may summon such persons as appear appropriate to 
assist the Court at the hearing128 and make an order to appoint 
a curator.129 However, such an order is not lightly to be made. 
The appointment of a curator is a gross infringement of an 
individual’s rights to manage his own property and affairs, and 
is only justified when necessary to protect the interdict 
because he is incapable of doing so as it would otherwise 

                                             
124 Re the Curatorship of B 2007 JLR N2: compare Re Ste Croix (1886) at Le Gros p191 
in which the Royal Court suspended the appointment of a curator in respect of an 
interdict who who was outside the island on the ground that the customary law did not 
permit a curatelle to be instituted in respect of a person overseas.  
125 Re the Curatorship of B 2007 JLR N2 
126 Art 43(5) Mental Health (Jersey) Law 1969. 
127 Art 43(6) Art 43(5) Mental Health (Jersey) Law 1969. 
128 Art 43(6). 
129 Art 43(7) Art 43(5) Mental Health (Jersey) Law 1969. 
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breach art. 8 of the European Convention on Human Rights 
(and hence the Human Rights (Jersey) Law 2003).130 

2.69. All acts of Court recording the appointment, resignation or 
discharge of a curator or the reinstatement of an interdict 
must be enrolled in the Register of Procurations.131 

Powers of curator 

2.70. Where a curator is appointed, he has the power to do all such 
things necessary or expedient in relation to the property and 
affairs of the interdict to maintain or benefit the interdict, his 
family or anyone else for whom he might be expected to 
provide and otherwise for the management and administration 
of his affairs.132   Expressly, and inter alia, these powers 
extend to the conduct of legal proceedings in the name or on 
behalf of the interdict, subject to the further approval of the 
Court. 133 

2.71. The curator must deliver to the Greffier an inventory of all 
movable and immovable property of the interdict within 90 
days of taking his oath as curator, and must thereafter provide 
to the Greffier annual accounts.134 

Removal of the curator 

2.72. It is as invasive to continue the appointment of a curator when 
an interdict can manage his own affairs as it to impose in the 
first place, and is thus equally likely to breach Art 8 of the 
European Convention on Human Rights (and hence the Human 
Rights (Jersey) Law 2003).135 

2.73. There are two mechanisms provided by the Mental Health 
(Jersey) Law 1969 for the cessation of the curator’s 
appointment: 

a) Application of the Attorney-General: where an 
interdict who voluntarily admitted himself to hospital or 
a mental nursing home discharges himself136 or 
committed to hospital or a mental nursing home ceases 
to be liable to be detained there137 the Minister must 
report that fact to the Attorney-General . The Attorney-
General must then submit the report to the Court on 
which, unless the Court orders otherwise, the interdict 

                                             
130 Re SMF 2003 JLR N17. 
131 R 14(2)(3) Mental Health (Jersey) Rules 1971. R 14(3) further requires that a 
marginal note be made against the entry in respect of the curator’s original 
appointment:  in practice, this has been superseded by the introduction of the 
electronic PRIDE registration system. 
132 Art 43(5)(15)(16)(17) Mental Health (Jersey) Law 1969  
133 Art 43(5)(17)(c) Mental Health (Jersey) Law 1969 
134 Art 43(20) Mental Health (Jersey) Law 1969. 
135 Re SMF 2003 JLR N17. 
136 Art 43(9)(a) Mental Health (Jersey) Law 1969. 
137 Art 43(9)(b) Mental Health (Jersey) Law 1969. 
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is deemed reinstated and the curator ceases to hold 
office.138 

b) Application of the interdict: an interdict may also 
apply to the Court to be reinstated:  the Court must 
grant the application if it is satisfied that the grounds 
on which the curator was appointed no longer exist.139  
If the Court does so, the curator ceases to hold office.  

2.74. Further, as the Court has the power to order the removal of an 
interdict’s power to manage his own affairs, it also has an 
inherent jurisdiction to reverse that order when he is capable 
of doing so.140 

2.75. Within 30 days of his ceasing to be curator, the curator must 
deliver to the Greffier final accounts verified by affidavit.141 

 

 

                                             
138 Art 43(9) Mental Health (Jersey) Law 1969. 
139 Art 43(10) Mental Health (Jersey) Law 1969. 
140 Re SMF 2003 JLR N17. 
141 Art 43(20) Mental Health (Jersey) Law 1969. 
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3. Commencing civil proceedings 
Introduction 

3.1. To commence civil proceedings in Jersey, a plaintiff must 
prepare originating process: that is, a summons, order of 
justice or a representation. 

3.2. If the plaintiff commences by summons or order of justice: 

a) he must arrange for it to be served on the defendant 
and convene a first hearing by tabling it: that is, 
officially notifying the court to list the proceeding for 
initial hearing; 

b) this process culminates in a first hearing before the 
Friday court; 

c) if the defendant attends that hearing and indicates an 
intention to defend, the proceeding is then placed on 
the pending list and further pleadings, in which the 
parties set out their cases against each other, are filed 
as appropriate. 

3.3. If the plaintiff commences by representation, he must present 
it to the court for a first hearing at which the Court will make 
orders or give directions for future conduct of the proceeding 
as appear appropriate. 

Originating process 

3.4. There are two types of proceeding in the Royal Court, and 
three types of originating process to commence them.  The 
first category of proceedings is the action and is commenced 
by either a summons for simple matters or an order of justice 
for more complex matters. The second category of proceedings 
and method of originating them is the representation.  

3.5. This is provided by RCR 6/2, which provides: 

‘6/2      Forms of proceeding 

(1) Unless otherwise directed by the Court and save as 
provided by any enactment or by these Rules, proceedings 
in the Court must be instituted – 

(a) by an action – 

(i) by summons, or 

(ii)  by an order of justice; or 

(b) by a representation.’ 

3.6. Confusingly, the word 'summons' can sometimes be used to 
refer both summonses and orders of justice as originating 
process, as the method of commencement adopted by these 
documents is to summon the defendant to appear before the 
Court. 
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3.7. RCR Part 6 does not apply to matters referred to in Art 3 of the 
Matrimonial Causes Law 1949, or criminal or quasi-criminal 
proceedings. 

Summons 

What it is 

3.8. A summons is a document in prescribed form which summons to 
the defendant to attend the Royal Court at the time and date 
stated to defend the action.  The form is prescribed by RCR 
5/14 and sch 2. In brief, it: 

a) is addressed to the defendant; 

b) requires him to appear at Court at the specified time 
and date and warns that failure to do so may result in 
judgment being given in his absence; 

c) contains a copy of the billet:  in this context, this means 
brief details of the claim (see below);   

d) is dated and signed by the plaintiff’s Advocate or 
Ecrivain. 

3.9. The billet contained in a simple summons is a very brief 
summary of the nature of the action being brought by the 
plaintiff against the defendant. For instance, where the 
plaintiff begins an action by summons for the recovery of a 
simple, liquidated debt on the basis of an account rendered 
the billet in the summons would typically be indorsed in the 
following way: ‘actioning the defendant in respect of an 
account rended; item, interest pursuant to contract; item, 
costs’  

When to use a summons 

3.10. The summons is a simple, brief document and suitable only for 
simple actions. By RCR 6/2(2) (and subject to RCR 3/4, 10/6 
and 10/7 (as to which see below at 3.121 to 130), a summons 
must be used to institute the following proceedings: 

a) Division: proceedings brought with regard to the 
division of immovable or movable estate on an 
intestacy.  

b) Annulment: proceedings seeking the annulment of 
hereditary contracts or wills. 

c) Rentiers:  proceedings relating to the assignment of 
rentes. 

d) Boundaries: proceedings relating to the fixing of 
boundaries. As noted above (at 1.18), the proceedings 
brought in respect of annulment, rentes and boundaries 
described in sub-paragraphs (b) to (d) above are brought 
in the Héritage division.  However, RCR 3/4, to which 
RCR 6/2 is expressly subject, provides that where 
damages are sought in the Héritage division, the action 
must be commenced by order of justice. 
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e) For a debt or liquidated demand.  However, this does 
not mean that actions for a specified sum of damages 
(which are sometimes termed liquidated damages) fall 
within the rule. In Mocha Investments Ltd v Crills 1990 
JLR N10a the plaintiffs claimed damages for breach of 
trust. The Court of Appeal held that the action had been 
improperly instituted by summons and upheld the 
striking out of the action (use of the incorrect process is 
considered further below at 3.121 to 3.130). 

f) For dower. 

g) For the acknowledgement of debts. 

h) For the confirmation of arrests. 

i) before the Viscount or the Greffier Arbitre.  

How to commence by summons 

3.11. To commence proceedings by summons, the plaintiff must draft 
the summons and serve it. There are two principal 
requirements for a summons, that it give sufficient notice of 
the nature of the claim alleged and that it also gives sufficient 
time for the defendant to prepare for the hearing to which he 
is summoned.142 

3.12. In practice, the notice of the nature claim given in the billet is 
quite brief, as seen above. Indeed, if the nature of the claim is 
such that it cannot be contained within a brief indorsement on 
a summons then it is most likely unsuitable for commencement 
by summons and should be pleaded in an order of justice (as to 
which see below).  

3.13. The timing which must elapse between service of the summons 
and the hearing to which it summons the defendant is 
prescribed by RCR 5/15: the summons must be served at least 
four clear days before the hearing.  

3.14. Unlike an order of justice, a simple summons may be served by 
post (as to which see below at 3.49). 

Order of Justice 

What it is 

3.15. When a plaintiff commences an action by order of justice, he 
summons the defendant to court to answer the case pleaded 
against him in the order of justice.   A distinctive feature of an 
order of justice is that it is not only originating process, but 
can include injunctions against the defendant also.  So, an 
order of justice can be either a pleading alone, and/or an 
order of the court also containing a pleading. 

3.16. Traditionally, the order of justice was just that: an order 
emanating from the court. Le Gros described it as:143 

                                             
142 Jackson v Jackson 1965 JJ 579. 
143 Le Gros p145. 
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‘…un acte octroyé par le Chef Magistrat au justiciable qui a 
subi le tort relaté dans l’ordre, qui lui permet de faire convenir 
en Cour l’auteur du tort aux fins de voir prononcer par Justice 
sur le litige: toutes exceptions et moyens de défense étant 
réservés’  

[…an order of court granted by the Bailiff to the party who 
suffered the wrong described in the order of justice, which 
permits him to convene before the Court the author of that 
wrong in order to witness the pronouncement of the Court on 
the litigation, all procedural and substantive points in his 
defence being reserved to him]  

3.17. However, this description must now be read in the light of RCR 
20/5 which provides: 

‘20/5  Signing order of justice 

(1) An order of justice must be signed by the Bailiff or by an 
advocate or solicitor unless an interim injunction, arrêt 
entre mains or other judicial act is sought therein, in 
which case it shall be signed by the Bailiff. 

(2) Any solicitor who applies to the Bailiff for an order of 
justice containing an interlocutory injunction must give 
a written undertaking to the Bailiff that he or she has 
instructed an advocate in relation to the proceedings.’  

3.18. So, nowadays, there are two modes of commencing an action 
by order of justice, depending whether an injunction is sought.   
The first mode is simply for the plaintiff’s advocate or écrivain 
to draft the order of justice, sign it, and arrange for it to be 
served on the defendant by the Viscount (see below at 3.64).  
Alternatively, the advocate or écrivain can lodge the order of 
justice with the Bailiff for signing. This method must be used 
where the plaintiff seeks an injunction in the order of justice.  

3.19. After the plaintiff has issued the order of justice, he provides it 
to the Viscount who serves a copy on the defendant with a 
summons (in the form set out in RCR schedule 2) which 
requires the defendant to appear in Court at the time and date 
specified to witness the confirmation of the order of justice.  

Pleading in an order of justice 

3.20. The order of justice contains a pleading which sets out the case 
which the plaintiff is bringing against the defendant. The 
pleading in the order of justice follows the usual rules of 
pleading:  these are set out in more detail below at 4.31 to 
4.49. 

Injunction in an order of justice 

3.21. The plaintiff sends the order of justice with appropriate stamps 
to the Bailiff’s Judicial Secretary for the Bailiff to sign. An 
affidavit in support of the injunction is filed. Ideally, the Bailiff 
should be given 24 hours’ notice to consider the documents. In 
urgent cases, they may be supplied in the morning for decision 
by the afternoon. The Bailiff may require the advocate to 
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attend to answer questions in respect of the order of justice 
and injunction sought. 

3.22. The injunction binds the defendant from the time of service. 
Once the order of justice has been served and the action 
tabled (as to which see below at 3.101 to 3.118), any 
injunction in the order of justice continues in force as an order 
of the court.144   However, an injunction in an order of justice 
has a self standing existence only for so long as the process for 
bringing the matter before the court has not yet started.  

3.23. It is the usual practice for the plaintiff to ask the court to 
continue the injunctions when the action is first called and 
from this point the injunction is an order of the court, 
supervised by the court in the ordinary way.  The Royal Court 
has noted that:145 

‘In essence, the Order of Justice is the starting mechanism for 
proceedings. The Bailiff has the power to grant an ex parte 
injunction. However, once the Order of Justice is served, the 
matter then falls within the jurisdiction of the court and 
becomes part of the court process governed by its Rules.The 
continuation of the injunction is then a question for the court, 
i.e. the Inferior Number. The Order of Justice is subsumed into 
the procedure of the court and has, in effect, become simply a 
pleading of the plaintiff’s case.’ 

3.24. In practice, an application to set aside injunction is not dealt 
with at the return date when the case is first called and the 
Court will fix a special sitting. Further, a defendant can apply 
before the return date to set aside injunctions by making an 
application by summons with time abridged.  In either case, a 
defendant wishing to set aside injunctions contained in an 
order of justice must file affidavit evidence in support of his 
position.146    

Duration of an order of justice 

3.25. An order of justice remains in force for one year from the date 
of issue (ie. the date it is signed). If it was issued by the 
Bailiff, it may be renewed annually by the Bailiff.147 

3.26. This provision deals with the validity of an order of justice 
between issue and prior to service and tabling of the action (as 
to which, see below at 3.101 to 3.118]).   It means that, 
following issue, the plaintiff has one year in which he must 
serve the order of justice. If he has not done so, he will have 
to obtain renewal of the order of justice from the Bailiff 
(where issued by him), or issue a fresh order of justice.  

3.27. Following service of an order of justice, RCR 20/6 no longer 
applies. In Virani v Virani 2000 JLR 203 (RC) the plaintiff issued 

                                             
144 Barker v Barker 1998 JLR N5. 
145 Virani v Virani 2000 JLR 203. 
146 Shelton v Viscount of the Royal Court (1982) 269 Ex 265; applied in James Capel 
(C.I.) Ltd v Koppel 1989 JLR 51. 
147 RCR 20/6; Barker v Barker 1998 JLR N5c. 
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an order of justice and served it. However, he neglected to 
table the action with the result that his action was not listed 
for an initial hearing before the Samedi Division and was 
treated as discontinued (as to tabling, see below at 3.101 to 
3.118).  The Court held that the plaintiff could not rely on RCR 
20/6 to keep his order of justice in force and simply re-serve 
the same order. Instead, he had to issue a fresh order of 
justice and start again.  

When to use an order of justice 

3.28. Most proceedings are commenced by order of justice as it is 
most suitable for all but the simplest cases in which the 
plaintiff has a substantive dispute against a defendant.  

3.29. So for instance, an order of justice is suitable for an action to 
set aside a trust, which must be brought by order of justice 
and not by representation.148 

3.30. The rules require that certain actions must be brought by order 
of justice: 

a) Proceedings in the Héritage division in which damages 
are sought;149 

b) Applications for injunctions in the Family division.150 

3.31. However, see below at 3.121 to 3.130 as to commencing an 
action by the wrong process. 

Representation 

What it is and when to use it 

3.32. The third method of commencing proceedings provided by RCR 
6/3 is the representation. It is an originating process which 
sets out grounds on which the court is invited to give relief for 
which the representor prays. A representation is similar to an 
order of justice in that it contains a narrative. However, 
whereas an order of justice and the allegations it pleads (and 
to the extent of the brief description in the billet, a summons) 
are addressed to the defendant, the representation is better 
seen as addressed to the court itself. Rather than asserting a 
cause of action against the defendant (as should a summons or 
order of justice),  a representation is a means of bringing to 
the attention of the court a situation which exists and on the 
basis of which the representor asks for the court’s intervention 
or order.  

3.33. For this reason, a representation is particularly suitable for 
applications for court orders which only affect the plaintiff, or 
where the identity of those who should be parties to the 
proceeding are not yet known. In practice, they are frequently 

                                             
148 In re Bhander 1997 JLR N16 (although proceedings to set aside a trust commenced 
by representation might be allowed to continue if matters are set out with sufficient 
clarity  Perczinzki v Perczinski 2005 JLR N23. 
149 RCR 3/4(1)(2). 
150 RCR 3/4(3). 
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used as a means of bringing a matter to the attention of the 
Court and seeking its early direction as to the manner in which 
to proceed in respect of that matter, including where the 
identity of the proper defendant is known. For example, a 
representation is often presented when the defendant is 
overseas, in order to obtain directions from the Court and 
avoid the requirements otherwise provided by the Service of 
Process Rules which provide for leave to serve overseas (and as 
to which see below at 3.65 to 3.84). 

3.34. Representations are normally presented on an ex parte basis to 
the Friday Court.151  If the Court considers it appropriate that a 
person be notified of the application the Court will order that 
person to be convened to appear before the Court for a fixed 
time and date and be served with a copy of the representation 
and any supporting affidavit and documents.   

3.35. So, for example, a representation is suitable for bringing an 
application for the restoration of a company following its 
dissolution. In Re Independent Maritime Services Ltd 1996 JLR 
294 (CA), such an application was made by Petrotrade, a 
creditor of the dissolved company, pursuant to Art 213 of the 
Companies (Jersey) Law 1991. This provides (inter alia) that on 
application made by any person appearing interested the court 
may declare the dissolution of a company void and gives the 
court a discretion to make consequential orders as seem just.  
The Court of Appeal observed that: 

‘No procedure has been provided for in the Royal Court Rules or 
anywhere else under which such an application as is provided 
for under art. 213 is to be made. In those circumstances the 
most appropriate instrument according to Jersey practice is the 
representation…’ 

3.36. The Court said of the representation that: 

‘It is not an Order of Justice making allegations against the 
appellants or anyone else by way of raising or alleging a cause 
of action against them.  It is not the equivalent of an Order of 
Justice in Jersey or a writ and statement of claim in England. 
Thus it is in my judgment no criticism of the representation to 
argue, as do the appellants, that the representor ‘fails to 
allege facts which if true would (a) entitle the representor to 
proprietary or pecuniary relief; or (b) constitute a cause of 
action reasonable or otherwise.’ Likewise, the contention that 
the trust company was improperly convened in that no relief 
was sought against it and no cause of action alleged against it 
is, in my view, misconceived.  

The purpose of the representation is not to allege a cause or 
causes of action; it is simply to lay an arguable basis for the 
making of the orders sought. It follows that whereas a 
representation may be open to attack in appropriate 

                                             
151 RCR 3/7 (breaches of injunction) is an exception to the general rule that all 
Representations are presented to the Friday Court. The wording of RCR 3/7(1) also 
uses the expression ‘convene’. 
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circumstances as scandalous or an abuse of the process of the 
court, it can never be open to attack on the ground that it does 
not disclose a reasonable cause of action.    All that the 
representation needs to show is (a) that Petrotrade arguably 
has a sufficient interest for the purpose of art. 213 of the 1991 
Law, which in this case needs to be an interest in recovering 
moneys which arguably belong to Petrotrade and which the 
company arguably has received, in whole or in part, or in 
respect of which the company arguably owes a debt to 
Petrotrade; and (b) that accordingly the company arguably 
should not have been dissolved and should be restored to 
personality so that the position as between Petrotrade and the 
company, i.e. the questions whether (i) the company has 
received money which it holds in trust for Petrotrade; or (ii) 
Petrotrade is a creditor of the company, can be resolved.’ 

3.37. Similarly, in Pacific Investments Ltd v Christiansen & ors  1995 
JLR 250 the Royal Court observed that a representation was 
more appropriate for an application seeking discretionary 
relief from the court on the ground of unfair prejudice 
pursuant to arts 141 and 143 of the Companies (Jersey) Law 
1991, saying: 

‘We wish to add that we are not of course making any finding 
as to whether the action has been properly pleaded to bring it 
within the ambit of art. 143 as we are dealing solely with an 
application to adjourn, so that the remarks which follow are 
strictly obiter. Mr White submitted that the two types of action 
spring from different bases. One is a personal application and 
one by a shareholder on behalf of the company. Article 141 to 
our mind clearly envisages an application to the court and not a 
proceeding commenced by an order of justice and we were 
surprised to hear on the pleadings as they stand that this relief 
was being sought.’ 

How to commence proceedings by representation 

3.38. Proceedings by representation can be commenced by 
depositing the representation with the Bailiff and Greffier 24 
hours before the hearing at which the representor first wishes 
to bring the matters described in it to the attention of the 
court. As this will be normal Friday sitting of the Samedi 
Division, in practice this means filing the representation with 
the Court by noon on Thursday.  At this hearing, the Court will 
make orders or give directions for the disposal or future 
conduct of the proceeding as appear appropriate. The relevant 
rules are RCR 6/34 and 6/37, which provide: 

 ‘6/34 Ex parte representations 

Except by leave of the Court, no ex parte representation may 
be presented to the Court unless a copy thereof has been 
delivered to the Bailiff and the Greffier at least 24 hours before 
presentation. 

… 
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6/37 Procedure etc. in proceedings commenced by 
representation 

(1) In proceedings commenced by representation, the 
procedure to be followed shall be such as the Court 
may, in its discretion, determine in the particular case. 

(2)  In the exercise of its discretion under paragraph (1), the 
Court may at any stage direct that any provision of 
these rules  governing procedure and pleadings in an 
action shall apply mutatis mutandis to the proceedings.’ 

Service of documents 

3.39. Service is the provision of a document (or a copy of it) to the 
party being served.  In Jersey, the rules as to service are 
particularly important since the service of a summons is pre-
requisite to effectively invoking the jurisdiction of the Court to 
hear an action (ie a proceeding commenced by either summons 
or order of justice). 

3.40. Technically, an action is commenced by service of the summons 
or summons and order of justice at which point the defendant 
is convened as a party who must attend the hearing to which 
he is summoned. In consequence, service of a proceeding stops 
the prescription period running, but only temporarily 
(prescription is the running of a period of time which gives the 
defendant an absolute defence to the plaintiff’s proceedings: 
see further at Chapter 25).152 The running of prescription is 
only suspended temporarily because the second stage in 
invoking the Court’s jurisdiction is ‘tabling’ the action, as to 
which see below.153 

3.41. Service can be divided into four categories: 

a) Service in the jurisdiction: this is the simple situation 
of one Jersey resident serving a document on another.  
The rules provide for two types, ordinary service and 
personal service.  

b) Service out of the jurisdiction:  This refers to the 
service of Jersey process or documents on a party not 
present in Jersey. 

c) Service of foreign process within Jersey:  in other 
words, the service on a party present in Jersey of 
proceedings or documents required or ancillary to court 
proceedings taking place outside the jurisdiction. 

d) Substituted service:  where is personal service is 
required by the rules but impracticable to effect, the 
Court may on application order a substituted form of 
service to bring the document to the attention of the 
party to be served.  

                                             
152 RCR 6/4(1).  
153 RCR 6/4, 6/5. 
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3.42. Rules as to service are made by Part 5 of the RCR. This part 
makes provision for all documents, that is both originating 
process and other documents (such as pleadings) which need to 
be served in the litigation.  

3.43. Who should serve?  As we have seen, the Royal Court has staff 
in the Viscount and his Department, one of whose 
responsibilities is the service of court process and documents. 
However, he is not exclusively responsible for service of all 
documents, and sometimes it will be the party himself 
(including by his legal representatives) who is responsible for 
effecting service.  

3.44. A summons must be served four clear days before the return 
date to which the defendant is summoned. Historically, the 
RCR required a summons for appearance before the Héritage 
division to be served at least ten clear days before the day on 
which the defendant was required to appear before Court 
compared to four clear days in other divisions of the Court. 
RCR 5/15 has now standardised the position and provides that 
a summons for appearance before any division of the court 
must be served at least four clear days before the day on 
which the defendant is required to attend court.  

3.45. In order to work out whether a summons has been served in 
sufficient time one needs to ascertain the date on which the 
summons is served or is deemed to have been served on the 
defendant under the RCR and how the number of ‘clear days’ 
is calculated under RCR1/3 (reckoning periods of time).   A 
summons is served on the date when it is: 

a) handed to the defendant, where personal service is 
effected by the Viscount on an individual.154 

b) left at or delivered to the registered office of a body 
corporate, where personal service is effected by the 
Viscount on a body corporate.155 

c) left at the proper address of the person to be served, 
where ordinary service is effected.156 A summons which 
is sent to a Jersey postal address is deemed (unless the 
contrary is proved) to be served on the second day after 
the day on which it was posted, days on which there is 
no collection or delivery of letters excepted. There is no 
collection or delivery of letters on Sunday or a bank 
holiday. 

d) a FAX transmitted on a business day before 5 pm by one 
party’s lawyer to the other party’s lawyer who agrees to 
accept such service is deemed to be served the same 
day unless the contrary is shown and, in any other case 
on the business day next following.157 

                                             
154 RCR 5/7. 
155 RCR5/8. 
156 RCR 5/6(1)(a).   
157 RCR 5/6(4). 
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3.46. At least four clear days must intervene between to date when 
the summons is served (or deemed to have been served) on the 
defendant and the date on which the defendant is required to 
appear before Court.158 None of those days can be a public 
holiday or a bank holiday as defined in the Public Holidays and 
Bank Holiday (Jersey) Law 1951.159 

Service within the jurisdiction 

3.47. RCR Part 5 provides two modes of service within the 
jurisdiction:  ordinary service (serving at an address) and 
personal service (serving it on a person).  The provisions of 
Part 5 are not limited to service of originating process alone, 
but apply to all documents to be served under the RCR (such as 
interlocutory summonses (as to which see below at Chapter 8).  

3.48. The scheme of Part 5 is that ordinary service is acceptable for 
all documents unless otherwise provided in the rules or any 
other enactment, but it makes express provision for personal 
service of certain originating process (including orders of 
justice and summonses to appear before the Héritage division - 
see below at 3.62 to 3.64). Where the RCR require personal 
service, it must be effected by the Viscount.160 

Ordinary service 

3.49. Ordinary service is provision of the document to the recipient 
by posting or faxing it to him, or leaving it at his proper 
address (as defined by the rules). It is the method of service 
generally permitted for all documents unless otherwise 
provided in the rules or any other enactment.161 In practice, 
since the rules expressly provide that personal service must be 
used for orders of justice and summonses to the Héritage 
division, this means that ordinary service is effectively limited 
to the commencement of actions by simple summons, and the 
service interlocutory summonses and in which case service will 
mostly be effected between solicitors and advocates on the 
record.  

3.50. However, where ordinary service is permitted, it is not the 
exclusive means of serving a document. RCR 5/2(2) also makes 
clear that where ordinary service of a document is permitted, 
it is also permissible to serve that document by personal 
service. 

What it is:  methods of effecting ordinary service 

3.51. By RCR 5/6, the methods by which ordinary service can be 
effected are:  

a) leaving the document at the proper address of the 
person to be served; 

                                             
158 RCR 1/3(4).   
159 RCR1/3(6). 
160 RCR 5/5. 
161 RCR5/2(1).  
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b) posting the document to the proper address of the 
person to be served. RCR 5/6(3) provides that (without 
prejudice to Article 7 of the Interpretation (Jersey) Law 
1954), a document sent by post to an address in Jersey 
shall, unless the contrary is proved, be deemed to have 
been served on the second day after the day on which it 
was posted, days on which there is no collection or 
delivery of letters excepted.162  

c) faxing the document to the recipient’s advocate or 
solicitor, where both parties act by advocates or 
solicitors and the recipient’s advocate or solicitor 
indicates in writing that he will accept service by fax 
(this is expanded below at 3.58);  

d) such other manner as the Court may direct.   

The proper address for ordinary service  

3.52. The proper address of the party to be served is the address he 
has given for service, and if he has given no such address, his 
last known address or lawyer’s address  as provided by RCR 
5/6(2).  The proper address will usually be the address of the 
lawyer acting for the party in relation to the proceedings, and 
the parties are required to give an address for service within 
Jersey on pain of striking out. 

3.53. In the case of a plaintiff, the requirement to give an address 
for service is expressly made by the RCR.  RCR 4/1 provides: 

‘(2) Every plaintiff must give an address for service in 
Jersey. If a plaintiff does not do so, but has, at any 
time, been legally represented in relation to the 
proceedings, the address for service shall be deemed to 
be the address of the last advocate or solicitor who 
represented that plaintiff. 

(3)  If at any time the Court is satisfied that a plaintiff will 
not receive notice of documents sent to or left at the 
address given or deemed to be given pursuant to 
paragraph (2) or that a plaintiff has left no address for 
service in Jersey, the Court may, on application by any 
party to the proceedings, strike out the plaintiff’s 
claim.’ 

3.54. RCR 6/6(1) provides that any defendant wishing to defend 
proceedings must provide an address for service within Jersey 
do not make a similar requirement of a defendant: if he fails 
to do so he will not be permitted to defend the action163 and, 
should the Court be satisfied that the defendant will not 
personally receive notice of documents sent to or left at that 
address, his answer may also be struck out pursuant to RCR 
6/6(5). In practice, the defendant’s advocate will insert a 
section at the foot of the defendant’s answer a section headed 
‘Defendant’s Address for Service’ followed by the lawyer’s 

                                             
162 There is no postal delivery on Sundays and Bank Holidays. 
163 RCR 6/6(1). 
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address. This practice is accepted by the court and the 
profession. 

3.55. In Cridland v De Clerq 1992 JLR 34, the Court of Appeal has 
also held that service is effective on a lawyer who is on the 
record for a party, even where that party has terminated his 
instructions to that lawyer. By RCR 20/4, an advocate or 
écrivain is only removed from the record when a new lawyer 
files and serves on all parties a notice of acting.  

3.56. Where no proper address for service has been given, RCR 5/6(2) 
provides:164  

‘(2)  For the purposes of this rule and of Article 7 of the 
Interpretation (Jersey) Law 1954, in its application to 
this rule, the proper address of any person shall be the 
address for service of that person, but if at the time 
when service is effected that person has no address for 
service, the proper address for those purposes shall be - 

(a) in any case, the business address of the advocate or 
solicitor (if any) who has undertaken in writing to 
accept service on behalf of that person in 
proceedings in connection with which service of the 
document in question is to be effected; 

(b) in the case of an individual, that person’s usual or 
last known address; 

(c) in the case of individuals suing or being sued in the 
name of a firm, the principal; or last known place of 
business of the firm in Jersey; or 

(d) in the case of a body corporate, the registered or 
principal office of the body.’ 

3.57. Further provision for service on bodies corporate is made by Art 
72 of the Companies (Jersey) Law 1991. This provides that a 
document may be served on a company by: 

a) sending or leaving it at the registered office of the 
corporation; 

b) where the address of the registered office has recently 
been changed, at the previous address for 14 days 
following that change; 

c) if there is no registered office, by posting it to: 

i. any person registered as a  director or secretary of a 
public company;  

ii. in any other case, to a person shown as a member in 
the annual return;  

                                             
164 Art 7 Interpretation (Jersey) Law 1954 provides that service of a document pursuant 
to an enactment is deemed to be effected by properly addressing, prepaying and 
posting a letter containing the document, and, unless the contrary is proved, such 
service to have been effected at the time at which the letter would be delivered in 
the ordinary course of post. 
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iii. if there is no annual return, to any subscriber to the 
Memorandum. 

These provisions are permissive, not mandatory.165 

Ordinary service by fax 

3.58. RCR 5/6(4) provides a self-contained code which permits 
ordinary service of documents by fax between solicitors and 
advocates. It provides: 

a) Availability: ordinary service may be effected by fax 
where: 

i. both (a) the party serving  and (b) the party served 
act by an advocate or solicitor; 

ii. the party served’s advocate or solicitor has 
indicated in writing to the party serving’s advocate 
or solicitor his willingness to accept service by fax at 
a specified number.  By RCR 5/6(4)(c), the 
inscription by an advocate or his solicitor of a fax 
number in his notepaper is sufficient written 
indication of willingness to accept service by fax  

b) Method: ordinary service by fax is effected by 
transmission of the document to the business address of 
the party served’s advocate or solicitor at the number 
he has specified, and by sending a copy to that advocate 
or solicitor.  By RCR 5/6(4)(d), unless such a copy is sent 
in this way, the document shall be deemed not to have 
been served. 

Personal Service 

3.59. Personal service is the attendance in person on the party to be 
served to leave with him the document to be served.  The 
rules specify that personal service of certain originating 
process and summonses is required, and when it is required, it 
must be effected by the Viscount. However, it is also 
permissible for a party to effect personal service even when it 
is not required, in which case it may be effected by the party 
serving himself. 

What it is: methods of effecting personal service 

3.60. According to RCR 5/7, personal service of a document is 
effected by leaving it with that person:  

‘Personal service of a document is effected by leaving it with 
the person to be served or, in the case of an order of justice, 
by leaving a copy thereof with the person to be served and, if 
so requested by the person to be served at the time when it is 
left, showing him or her the original’.  

                                             
165 Barra Hotel v AG 2000 JLR 370. 
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3.61. RCR 5/8 and 5/9 make express provision to apply this rule to 
bodies corporate on the States, Ministers or States 
administrations:   

a) In the case of bodies corporate, RCR 5/8 provides that 
personal service is effected by: 

i. leaving it with any Director, Manager, Secretary or 
other similar officer of that body corporate in 
accordance with RCR 5/7; or  

ii. leaving it at or delivering it to the registered office 
of the body.  

b) In the case of the States, a Minister or an administration 
of the States, RCR 5/9 provides that personal service 
may be effected where provision is not otherwise made 
by any other enactment by serving it on the Greffier of 
the States in accordance with RCR 5/7.  

Personal service: when required 

3.62. RCR 5/4 requires personal service of the following summonses: 

a) to witness the confirmation of an order of justice; 

b) for the payment of the amount of a judgment on pain of 
imprisonment (à peine de prison); 

c) to appear before the Héritage division; 

d) to reply to an action in criminal or quasi-criminal 
proceedings brought by the Attorney-General 

3.63. RCR 4/3(4) requires personal service of an application for leave 
to enforce a judgment or order against parties represented in 
representative proceedings.  

Who effects service? 

3.64. We have seen that the Royal Court’s officers include the 
Viscount, whose role includes the service of court documents.  
Under RCR 5/5, service must be effected through the 
intermediary of the Viscount’s Department: 

a) where personal service is required (that is, in the 
situations provided for in RCR 5/4, as to which see 
above:  notably, this includes a summons for the 
confirmation of an order of justice.166 

b) in an action resulting from the raising of the Clameur de 
Haro; 

c) in the case of a summons: 

i. to witness the confirmation of an arrest (that is, an 
arrest of goods pursuant to an ordre provisoire, as to 
which see Chapter 21  below).  

                                             
166 RCR 5/4(a). 
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ii. to appear in court in pursuance of an order of 
justice regarding the appointment of an 
administrator or guardian; 

iii. to reply to an appeal the determination of which, or 
to a reference the determination of which, is within 
the competence of the Court. 

Otherwise, service can be effected by the party (or his legal 
representatives). 

Service out of the jurisdiction 

3.65. Given Jersey’s importance as an international financial centre, 
overseas interests are frequently potentially involved in 
questions brought before the courts. The question then arises 
whether and how Jersey Royal Court process can be served on 
parties overseas. 

3.66. The starting point is that the Royal Court has territorial 
jurisdiction over those found within Jersey, and no more. To go 
beyond this and assert jurisdiction over those who are not 
within Jersey but within the territorial jurisdiction of other 
legal systems is therefore considered a serious and exorbitant 
step, inimical to international comity, and not lightly to be 
taken.167  The availability of such a step is regulated by 
statute, specifically, by the Service of Process and Taking of 
Evidence (Jersey) Law 1960, and the Service of Process Rules 
1994 (‘SPR’) made pursuant to that Law. (Note that the SPR do 
not apply to matrimonial matters. 168) 

3.67. The scheme of SPR is to prohibit the service of a summons 
outside Jersey without the leave of the Court (within the SPR, 
meaning any division of the Royal Court, the Bailiff or the 
Judicial Greffier).169   The SPR then list the situations in which 
the court may grant leave,170 where it appears to the court 
proper to do so.171  SPR 7 and 9 therefore provide for threshold 
criteria and an overriding discretion, in order to satisfy which 
and obtain leave under the SPR, the plaintiff must demonstrate 
to the court the following: 

a) a good, arguable case: there is a good, arguable basis 
on which service out should be allowed on one or more 
of the grounds listed in SPR 7;  

b) a serious issue: that the claim involves a serious issue 
to be tried; and 

c) forum conveniens: that Jersey is clearly the most 
appropriate jurisdiction in which to litigate the matters 
in the proceedings he wishes to serve.  

                                             
167 Virani v Virani 2000 JLR 203;  James Capel (C.I.) Ltd v Coppell 1989 51 cit Lord 
Goff in Spiliada Maritime Corp v Cansulex Ltd ‘The Spiliada’ [1986] 3 All ER at 853. 
168 SPR 4. 
169 SPR 1,5. 
170 SPR 7. 
171 SPR 9. 
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Applying for leave to serve out 

3.68. By SPR 1 and 5, only the Greffier, Bailiff or a division of the 
Royal Court can grant leave to serve out.  In practice, the 
application is made ex parte to the Greffier, who will normally 
consider the application and make the order on the papers. 
Where the Order of Justice contains interim injunctions an 
application for leave to serve out is made to the Bailiff at the 
same time as the application for the Bailiff to sign the order of 
justice. In these situations the order of justice will often 
contain a prayer that leave be granted to serve the defendant 
outside the jurisdiction. In either case, it is therefore 
extremely important to make sure that the paperwork 
provided to the Court is full and complete. 

3.69. SPR 9 provides: 

‘Every application for leave to serve such summons on a 
defendant out of the jurisdiction shall be supported by affidavit 
or other evidence, stating that in the belief of the deponent 
the plaintiff has a good cause of action, and showing in what 
place or country such defendant is or probably may be found, 
and the grounds upon which such application is made; and no 
such leave shall be granted unless it shall be made sufficiently 
to appear to the Court that the case is a proper one for service 
out of the jurisdiction under this part.’ 

3.70. By Practice Direction PD05/03 the Greffier has published 
requirements for the affidavit in support of the application to 
serve out.  This Practice Direction requires the following:  

a) order of justice: the affidavit should exhibit a copy of 
the order of justice instituting the action together with 
any relevant documentation; 

b) SPR 7 grounds: the affidavit should identify the 
paragraph or paragraphs of SPR 7 relied upon as giving 
the court jurisdiction to serve out the paragraph must 
be specified: it is not sufficient simply to set out the 
factual basis of the claim and leave the court to try to 
ascertain which paragraphs might be relied upon.172 

c) belief good arguable case:  the deponent should state 
his belief that there is a good cause of action, 
sufficiently fully to show that the plaintiff has a good 
arguable case for the relief claimed. 

d) proper to serve out: the affidavit should summarise the 
consideration relied upon as showing that the case is a 
proper one in which to subject a party outside the 
jurisdiction to proceedings within it; 

e) full and frank disclosure: the affidavit should draw 
attention to any features which might reasonably be 
thought to weigh against the making of the order 
sought; 

                                             
172 Virani v Virani 2000 JLR 203. 
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f) defendant’s whereabouts: the affidavit should show in 
which place or country the defendant is or probably may 
be found; 

g) return date: in the affidavit, the date the plaintiff 
invites the court to specify as the date upon which the 
defendant is to appear before the court.  

3.71. Further, although not a requirement, the Royal Court has 
indicated its preference that the affidavit be sworn by the 
plaintiff’s advocate or solicitor.173 

Deciding the application 

3.72. It is for the discretion of the court whether to grant leave, 
although the discretion is to be exercised restrictively and the 
court ought to be exceedingly careful before it allows service 
out, resolving any doubts in favour of the foreigner.174 

Good arguable case for jurisdiction under SPR 7 

3.73. The grounds on which the court may grant leave for service out 
are listed in SPR 7. The SPR 7 grounds are set out disjunctively, 
and the plaintiff must demonstrate clearly that one or more of 
them apply to his claim.175 SPR 8 also makes provision in 
respect of contracts containing choice of Jersey law or 
jurisdiction clauses.  In summary, the effect of SPR 7 and  SPR 
8 (to both of which you should refer for their full provisions) 
allow the court to give leave  on the grounds of:  

a) Domicile: the plaintiff seeks relief against a defendant 
domiciled within the jurisdiction (SPR 7(a)).  

b) Enjoining acts within: the plaintiff seeks an injunction 
ordering the overseas defendant to do or refrain from 
any act within the jurisdiction (whether or not damages 
are sought in respect of it).176 

c) Completing existing proceedings: ie. the claim is 
brought against a person duly served, whether within or 
out of the jurisdiction, and a person out of the 
jurisdiction is a necessary or proper party thereto.177 

d) Contracts connected to Jersey: the claim is to enforce, 
rescind or dissolve a contract, or to recover damages or 
other relief in respect a contract: 

i. made within the jurisdiction, or made through an 
agent trading or residing within the jurisdiction on 
behalf of a principal trading or residing out of the 
jurisdiction.178 

                                             
173 James Capel (CI) Ltd v Coppel and Fenchurch Trust Ltd 1989 JLR 51. 
174 James Capel (C.I.) Ltd v Coppel 1989 JLR 51. 
175 James Capel (C.I.) Ltd v Coppel 1989 JLR 51. 
176 SPR7(b). 
177 SPR 7 (c). 
178 SPR 7(d(i)(ii). 
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ii. governed by Jersey law, on its terms or by 
implication.179 

iii. subject expressly to the jurisdiction of the Royal 
Court.180 SPR 8 also provides that notwithstanding 
anything in SPR 7,  the parties to any contract may 
agree that: 

1) the Royal Court of Jersey has jurisdiction in 
respect of any action in respect of the contract; 
and alternatively 

2) service of any summons in any such action may 
be effected at any place (whether within or 
without the jurisdiction), on any party or person, 
or in any manner specified or indicated in such 
contract; 

in which case service in accordance with such terms of 
the contract shall be deemed good service wherever the 
parties are resident. However, where the contract 
contains such a jurisdiction clause but does not indicate 
a method of service, service out of the jurisdiction of 
such summons may be ordered.181  

iv. breached within the jurisdiction, whether the 
contract was made within or without the 
jurisdiction, irrespective whether performance 
within the jurisdiction was rendered impossible by 
reason of a prior breach of contract outside the 
jurisdiction.182 

e) Tortious acts within: the claim is founded on a tort and 
the damage was sustained, or resulted from an act, 
committed within the jurisdiction.183 

f) Property within the jurisdiction:  claims in respect of:  

i. land: where: 

1) the whole subject matter of the claim is land 
situate within the jurisdiction (with or without 
rents or profits);184 or 

2) the claim is brought to construe, rectify, set 
aside or enforce an act, deed, will, contract, 
obligation or liability affecting land within the 
jurisdiction.185 

ii. Securities and proprietary interests:  where the 
plaintiff brings his claim: 

1) for a debt secured on immovable property; or 

                                             
179 SPR 7(d)(iii). 
180 SPR 7(d)(iv).  
181 SPR 8. 
182 SPR 7(e). 
183 SPR 7(f). 
184 SPR 7(g). 
185 SPR 7(h). 
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2) to assert , declare or determine proprietary or 
possessory rights , or rights of security, in or over 
movable property, or to obtain authority to 
dispose of movable property; 

where that property is situate within the jurisdiction.186 

g) Trusts: the claim is brought within the terms of Art 5 of 
the Trusts (Jersey) Law 1984; 

h) Probate and administration: claims for: 

i. administration of the movable estate of a person 
who died domiciled within the jurisdiction or for any 
relief which might be obtained in any such action;187  

ii. the claim is brought in a probate action. 

i) Enforcement: the claim is brought to enforce any 
judgment or arbitral award. 

j) Statutory claims:  brought under: 

i. Companies (Jersey) Law 1991, where the person to 
be served is a necessary or proper party thereto;188 

ii. Nuclear Installations (Jersey) Law 1988;189 

iii. Drug Trafficking  Offences (Jersey) Law 1988;190 or 

iv. Carriage by Air Act 1961 of the United Kingdom, as 
extended to Jersey by Order in Council. 

k) Restitution for acts within: the claim is brought for 
money had and received or for an account or other 
relief against the defendant as resulting trustee, and 
the defendants alleged liability arose out of acts 
committed, whether by the defendant or otherwise, 
within the jurisdiction; 

l) Maintenance/support: claims against the natural father 
of an illegitimate child resident in the jurisdiction for 
maintenance or support of that resident child.191 

3.74. The court must decide on the application itself whether the 
case falls within the SPR. It can grant leave on terms or as to 
part only of the case, but it must decide whether to grant 
service out on the hearing of the application itself and cannot 
allow service out de bene esse, to be resolved at trial.192   

Serious issue to be tried 

3.75. In order to satisfy the court that it is ‘proper’ as required by 
SPR 9 to allow service out, the plaintiff must demonstrate that 

                                             
186 SPR 7(i). 
187 SPR 7(k). 
188 SPR 7(s). 
189 SPR 7(n). 
190 SPR 7(o). 
191 SPR 7(r). 
192 James Capel (C.I.) Ltd v Coppel 1989 JLR 51. 



76 Civil Procedure Study Guide 2010 - 2011 

there is a serious question to be tried in his action.193  It is not 
necessary for the plaintiff to prove his case, but something 
more than a prima facie case is required.  

3.76. The practice is to look at the plaintiff’s case, and not try 
disputes of fact on the affidavit— on questions of law, 
however, the court may go fully into the issues and will refuse 
leave if it concludes that the plaintiff’s case is bound to fail. 
Even if such a view is not reached, if the plaintiff’s case is 
weak, this may be a relevant consideration on the exercise of 
the court’s discretion.194 

Forum conveniens 

3.77. The plaintiff must demonstrate clearly that Jersey is forum 
conveniens for the litigation of the dispute. This is not a 
question of mere convenience, but of the suitability or 
appropriateness of Jersey as opposed to the other potential 
jurisdiction or jurisdictions.   

3.78. In order to assess that appropriateness, the court must take 
into account the nature of the dispute, the legal and practical 
issues involved from the perspective of each party to the 
action195 and assess what factors exist which indicate that it is 
Jersey or an alternative jurisdiction with which the action has 
its most real and substantial connection.196    In so doing, it 
should consider such questions as local knowledge, location 
and availability of witnesses and their evidence, expense,197 
which court can give the most effective relief198  or whether 
one party will suffer unfair disadvantage in a particular 
jurisdiction.199  

3.79. The classic statement on forum conveniens is that of Lord Goff 
in Spiliada Maritime Corp v Cansulex Ltd ‘The Spiliada’ [1987] 
AC 460 , to which both the Royal Court and Court of Appeal 
have made frequent reference, and which can be taken as a 
statement of the law of Jersey.200 

Effecting service out 

3.80. If the Court grants leave to serve out of the jurisdiction, its 
order will state the return date and may specify the means by 
which service is to be effected.  Usually, the plaintiff will 
make his own arrangements for service, but he can (and in 

                                             
193 This is the same test as applies to applications for interlocutory injunctions, as first 
laid down in American Cyanamid v Ethicon and as adopted in Jersey in Alpha Print Ltd 
v Alphagraphics Printshop of the Future (United Kingdom) Ltd 1989 JLR 152. 
194 James Capel (C.I.) Ltd v Coppel 1989 JLR 51. 
195 Gheewala v Compendium Trust Ltd 1999 JLR 154. 
196 Ibid. 
197 Wright v Rockway 1994 JLR 321 at 329 (CA); Koonmen v Bender 2002 JLR 407 (IN) at 
417 cit Lord Goff The Spiliada at 480 cit Lord Wilberforce Amin Rashid Shipping Corp v 
Kuwait Ins Co [1984] AC at 72. 
198 James Capel (C.I.) Ltd v Coppel 1989 JLR 51 
199 James Capel (C.I.) Ltd v Coppel 1989 JLR 51.  
200 For example James Capel (ibid), Wright v Rockway 1994 JLR 321, Koonmen v 
Bender 2002 JLR 407 a. 
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some circumstances must) arrange for service via the foreign 
state’s authorities by letter of request.  

3.81. SPR 10 requires the Court to specify in the order the date upon 
which the defendant served out is to appear (in which case a 
summons in Form 2A is appropriate pursuant to SPR 6), or 
alternatively the time in which a person convened as a third 
party to existing proceedings is required to file an answer (in 
which case the summons should be in Form 2B pursuant to SPR 
6).   In either case, the time specified by the court take into 
account the place or country in which the defendant is to be 
served, including whether airmail is available between Jersey 
and that country. The plaintiff should have specified the time 
for doing so in his affidavit when making the application201 (as 
to which see above). 

3.82. SPR 10 also provides that the Court may require personal 
service of the summons when it makes an order allowing 
service out; SPR 6 provides that plaintiff may serve the 
defendant himself or via his agent provided, unless service via 
the foreign state authorities is required by international 
convention.  

3.83. SPR 11 to 15 contain procedures for arranging service by letters 
of request via the Bailiff, Her Majesty’s Secretary of State for 
the Home Office in the UK, and the local authorities in the 
foreign jurisdiction in which service is to be effected.  By SPR 
6, 11, 13 and 15, these procedures are optional and the 
plaintiff may make his own arrangements for service, unless 
there is a convention in place between Jersey and the foreign 
jurisdiction providing that service via the authorities is 
mandatory.  

3.84. As the procedures in SPR 11to 15 are cumbersome, unless 
bound by convention and SPR 13, it will usually be preferable 
for the plaintiff to make his own arrangements for service via a 
local lawyer or process server.  This is permitted by SPR 6, 
which provides that, in such cases, the affidavit of service to 
be sworn should be in Form 3 contained in the schedule to the 
SPR. 

Objecting to service out 

3.85. Where a party served objects to the jurisdiction of the Royal 
Court by reason of some defect in service on him, the order 
granting leave to serve on him or irregularity in the 
proceedings, RCR 6/7 provides a procedure under which he 
canraise that objection.  RCR 6/7 is considered in more detail 
at [[paras 7.14-16]] 

Substituted service 

3.86. For various reasons, it may prove impracticable for a personal 
service to be effected on the party to be served. Where this is 
the case, the party seeking to serve can apply to the Court for 

                                             
201 Practice Direction RC 05/03. 



78 Civil Procedure Study Guide 2010 - 2011 

an order for substituted service. When the Court makes an 
order for substituted service, the Court will specify the steps 
which may be taken instead of those ordinarily required by the 
rules to serve the documents on the party concerned.  For 
instance, where there is difficulty in tracing a party’s precise 
location but there is evidence to suggest that he is within 
Jersey, the Court may permit service by the placing of a notice 
in the Jersey Evening Post. 

3.87. Provision is made for substituted service by RCR 5/10, which 
provides: 

‘5/10 Substituted service 

(1)    If a document is required to be served personally but, 
on an ex parte application – 

(a)     it appears to the Court that it is impracticable to 
effect personal service; or 

(b)     for any other reason the Court considers it 
appropriate to order substituted service, 

the Court may grant leave to effect substituted service 
of the document. 

(2) An application for an order for substituted service must 
be supported by an affidavit stating the facts on which 
the application is founded. 

(3) An order pursuant to paragraph (1) that requires the 
person to be served to appear before the Court shall 
specify the date on which appearance is required. 

(4) Substituted service of a document is taking such steps 
the Court directs to bring the document to the notice of 
the person served.’ 

Approach of the Court 

3.88. Previously, on application to make substituted service, the 
courts may consider only those matters which make it 
impracticable for any reason to serve the documents 
personally.202   For example, these include whether that 
person’s address is known, whether they can be served at his 
premises and whether they are likely to come to his notice.203   
However, substituted service cannot be ordered only to defeat 
the imminent prescription of the claim.204  

3.89. However, the current provision of RCR 5/10 has very recently 
been amended by Royal Court (Amendment No. 8) Rules 2009 
which has added the ability for to order substituted service for 
any other reason in RCR 5/10(1)(b). Hence, it is wider than was 
previously the case and the Court is not as restricted to 
considering only the practicability of effecting service before 
ordering substituted service. 

                                             
202 Harman v Higgins and Medeva Pharma Ltd 1999 JLR N5a. 
203 Ibid. 
204 Ibid. 
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Actions for possession of land where no-one in possession to serve 
personally 

3.90. Special provision is also made in respect of proceedings to 
recover land, where a potential party cannot be identified to 
be served. RCR 5/12 provides:  

‘5/12 Service of process for recovery of and where no-one 
appears to be in possession 

(1) When proceedings are instituted to recover land, the 
Court may, if satisfied on an ex parte application that 
no person appears to be in possession of the land and 
that service cannot or could not otherwise be effected 
on any defendant- 

(a) authorise service on that defendant to be 
effected by affixing a copy of the process to a 
conspicuous part of the land; or 

(b) order that service already effected by affixing 
the process to some conspicuous part of the land 
be treated as good service on that defendant. 

(2)  In paragraph (1), ‘land’ includes any building or 
structure on the land. 

Failure properly to serve 

3.91. Strictly, a defendant is not made a party until he has been 
served properly in accordance with the rules.205  However, 
where there has been a failure to serve the defendant properly 
but he is aware of the proceedings the Court may consider he 
is sufficiently made a party for the Court to exercise 
jurisdiction over him.206  Moreover, it would be tactically a 
potentially dangerous move on the part of a defendant to 
ignore proceedings of which he has become aware on the basis 
only that he does not consider himself properly to have been 
served. He risks having judgment entered against him in 
circumstances where his knowledge of the proceedings might 
count against him on the hearing of any application by him to 
have any such judgment set aside (although the risk of this 
should be minimised by the provisions of RCR 5/16 and 
5/17).207 These provide respectively (and inter alia) that the 
Court may declare a summons invalid  if it has not been served 
in an unauthorised manner,  and that the Court shall not give 
judgment by default unless satisfied that the summons was 
served validly and in time. 

3.92. RCR 5/16 and 5/17 provide: 

‘5/16      Grounds for declaring summons invalid 

The Court may declare a summons invalid – 

(a) if it has not been served in an authorized manner; or 
                                             
205 Davies & Christin v Riley 1975 JJ 443; Anagram v Mayo 1994 JLR 181. 
206 Anagram v Mayo 1994 JLR 181. 
207 Compare for example, United Capital Corporation Ltd v Bender 2006 JLR 1. 
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(b)     if the terms of the billet and the summons differ to the 
material prejudice of the party served. 

5/17      Judgment by default 

The Court shall not give judgment by default in any action 
unless satisfied that – 

(a) the summons was validly served in due time; and 

(b)      the billet was tabled in due time.’ 

3.93. These provisions must be read together with RCR 10/6208 which 
provides that non-compliance with the RCR does not render a 
proceeding void unless the Court so directs but allows the 
Court to set aside in whole or part a proceeding as irregular or 
deal with it as it sees fit (see further below at the end of this 
chapter). 

3.94. There is authority that the formalities of service must strictly 
be complied with. In Davies & Christin v Riley 1975 JJ 443 the 
beneficiary under will brought an action against the defendant 
for removing articles from the house of the deceased. There 
was an appointment in the Royal Court to fix a date for the 
hearing, at which the defendant was not present, and in 
respect of which the Royal Court Rules then in force required 
the plaintiff to inform any party not present of the outcome. 
The plaintiff did not so inform the defendants, although the 
Greffier tried by informing advocates who had given 
undertaking to accept service. The Court of Appeal accepted 
that it was possible that the defendant was notified of the 
hearing, but not certain and, as the rules of service had not 
been complied with it must set aside the order made.  

3.95. On the other hand, in the Court was prepared to overlook a 
defect in service in United Capital Corporation Ltd v Bender 
2006 JLR 1 because the defendant had been notified in 
adequate time of the content of the order of justice 
defectively served on him. The case concerned an action 
relating to funds which were said to be held on trust by the 
defendant following alleged breaches by him of an agreement 
to establish a hedge fund. Leave was given to serve an order of 
justice containing a Mareva injunction on the defendant at his 
home in Costa Rica.  The plaintiff effected service by leaving 
the order of justice with an armed guard who prevented his 
service agent from approaching the defendant’s actual house. 
On the defendant’s application to set aside service, the Court 
accepted that its order for service out of the jurisdiction was 
not clear but that properly interpreted, it did not require 
personal service and permitted ordinary service.  However, 
this had not been effected because the order of justice had 
not been left at the defendant’s residence as required by the 
order.   The Court therefore held that the order of justice had 
not been properly served on the first defendant in accordance 
with the order. However, the defendant has received full 
notice of the nature and content of the claims against him 

                                             
208 United Capital Corporation Ltd v Bender 2006 JLR 1. 
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from his Jersey advocates and had been able to prepare 
detailed arguments.   As there would therefore be no prejudice 
to him, the purported service would not be set aside and he 
would instead be treated as having been validly served.  
Although the plaintiff had failed to comply with the Royal 
Court Rules, the court had discretion under RCR 10/6 to treat 
the proceedings as void; to find an irregularity and set them 
aside, either wholly or in part; or, despite an irregularity, to 
amend or otherwise deal with them in such manner as it 
thought fit. Proceedings would not generally be defeated by 
technicalities and the court would instead consider the 
substance and justice of the individual case. 

3.96. By contrast, in Virani v Virani 2000 JLR 203 the Court dismissed 
an action which was improperly served, even though it came to 
the attention of the defendant. The difference appears to have 
been that the action was effectively served out of the 
jurisdiction without leave. The action concerned the 
distribution of partnership assets following the deaths of two 
of the partners (who were brothers of the third partner, the 
plaintiff).  Originally, the plaintiff’s nephew brought 
proceedings in England and subsequently in Jersey by order of 
justice containing interlocutory injunctions. The nephew 
sought leave to serve out of the jurisdiction on one of the 
defendants who was in England. However, that defendant’s 
advocate being present in Court when the application was 
before the Court it ordered that service be effected on him.  It 
was then determined in the English proceedings that the 
plaintiff rather than his nephew was the proper plaintiff, and 
so he also brought the second, present Jersey proceedings.  
When the plaintiff commenced the second Jersey action, he 
served on the defendant’s Jersey advocate. The Court held 
that service had not been properly effected. Despite their 
similarity, the two actions were different actions and had to 
be treated separately. In the second action. There had been no 
application for service out of the jurisdiction and still less an 
order. Further, there was no reference in the affidavit 
accompanying the second order of justice as to which of 
paragraphs of SPR7 was relied upon as conferring power to 
serve out of the jurisdiction.  The exercise of the court’s 
jurisdiction to convene a non-resident person to its process 
could not to be implied from the order for substituted service, 
as exercising jurisdiction over non-residents was not done 
lightly. There being no order for leave to serve outside the 
jurisdiction, any purported service on the defendants’ 
solicitors pursuant to the order for substituted service was 
invalid. 

3.97. In Anagram v Mayo 1994 JLR 181, the plaintiffs issued an Order 
of Justice containing an injunction against the defendants, who 
were overseas. The Order of Justice contained a provision that 
the injunction would be effective on the defendants 
immediately it was served on their Jersey advocate.  The 
Order of Justice was so served, the plaintiffs tabled the action 
against the defendants but when the matter came before the 
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Royal Court the court held that the Order of Justice had not 
been served on the defendants properly, and that an 
application for service out was necessary. Notwithstanding 
their not having been served, the defendants requested further 
and better particulars of the Order of Justice.  

3.98. The Royal Court held that: 

‘Clearly the defendants are named in the Order of Justice but, 
in the normal course of events, one would not consider a party 
so named as having become a party until they had been served 
with the proceedings. However, in this particular case, 
although the court has ruled that they have not been properly 
served, it is clear that they have been affected by the service 
of the Order of Justice upon Messrs. Philip Sinel & Co., 
inasmuch as that has brought into effect interim injunctions 
which are binding on the defendants.’ 

3.99. The Royal Court was therefore satisfied that although not a 
party, the defendants were sufficiently a party that they could 
request further and better particulars of the Order of Justice. 

3.100. Even if not, the Royal Court was satisfied that it could order 
further and better particulars of the Order of Justice in favour 
of the defendants as non-parties in order to do justice in the 
case.  

3.101. Although the rule was that ordinarily the court would not order 
further and better particulars before the service of the answer 
unless it was necessary to plead or there was some other 
special reason, the court was satisfied that such considerations 
would inform the exercise of the inherent jurisdiction to order 
further particulars. Here the defendants were seeking those 
particulars in order to assist their attempt to lift the 
injunction.  The court was prepared to accept that the lifting 
of the injunction was sufficient special reason, but refused to 
grant the particulars requested on the facts, finding that they 
were not necessary to lift the injunction.  

Tabling 

3.102. Following service of his summons on the defendant, the 
plaintiff must table his action. This is the act of notifying the 
court that the action is proceeding and should be listed for a 
hearing. If the action is not tabled, it is not listed and thus not 
called for hearing, with the result that it is deemed 
discontinued.  There are two exceptions to this:  first, the 
court has a discretion to dispense with the need to table, and 
second, the rule requiring tabling does not apply to so-called 
‘causes de brièveté’ (which are considered below at 3.119 to 
3.120). 

3.103. Tabling is the first time that the court becomes involved. 
Unlike in other legal systems, where the proceedings are 
accorded a number and given an administrative identity within 
the court registry from the moment originating process is filed 
or issued, in Jersey the Court has no involvement beyond the 
Bailiff potentially signing an order of justice and the Viscount’s 
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serving it. The Jersey procedure is that the plaintiff 
commences his action by summoning the defendant to court. It 
is only following service that the defendant has been 
summoned, and then the plaintiff must notify the court of that 
summoning the defendant in order for the matter to be listed 
and heard. Otherwise, although the defendant may attend 
court in accordance with the summons, the matter may not be 
called. 

RCR 6/5 requirement to table 

3.104. Tabling is required by RCR 6/5 which provides: 

‘6/5 Placing of actions on Table for first hearing 

(1) Where an action is to be brought before the court for 
the first time, the billet shall be deposited with the 
Judicial Greffier no later than midday on the day 
preceding the sitting of the court. The Judicial Greffier 
shall put such actions on a list known as the Table and 
display it in a public place in the vicinity of the Court no 
later than 9 a.m. on the day of the sitting. 

(2) This Rule shall not apply to causes de brièveté or if the 
Court considers that, in the interests of justice, 
compliance therewith should not be required.’ 

Method of tabling: depositing billet with Greffier 

3.105. To table his action in compliance with RCR 6/5(1), the plaintiff 
must deposit the billet, with the Greffier. In the case of an 
action commenced by simple summons, the billet is contained 
within the summons itself (see the section titled ‘Summons:  
what it is’ at 3.9 above’). In the case of an order of justice, 
the billet is a document separate to both the summons and the 
order of justice. However, it is in similar form to that 
contained in a simple summons, being a short document 
setting out the names of the parties and then a brief text along 
the lines : 

‘Actioning the defendant to witness confirmation of the Order 
of Justice served on him by the Officer of the Court [pursuant 
to the terms of an Act of Court dated (where leave to serve out 
and/or substituted service has been ordered)] setting forth: - 

The plaintiff’s address for service is set out at the foot of the 
billet. 

3.106. If there are multiple defendants some of whom have been 
served and others who have not the initials NYS will appear 
against those defendants or parties cited who have not been 
served to appear before that Friday Court, with the 
indorsement on the billet being worded to the effect that 
‘actioning the first, third, fifth and tenth defendants to 
witness etc’. 

3.107. Where the action is a simple action commenced by summons, 
the billet alone (which is contained within the summons) is 
filed. Where the action is commenced by order of justice, the 
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plaintiff deposits the billet, record of service and order of 
justice with the Greffier.  In order to table the action on time, 
it must be tabled by midday on the day before the first 
hearing. In practice, as the first hearing is usually at the Friday 
hearing of the Samedi division, this means noon on Thursday. 

3.108. Failure to table results in the action being treated as 
discontinued, as the plaintiff has summoned the defendant to 
court to defend the action but failed to call the action for 
hearing on the appointed day. This was explained as follows by 
the Royal Court in Racz v Perrier Labesse 1979 JJ 158, a 
professional negligence claim in which the plaintiff served his 
order of justice but forgot to table the action: 

‘We consider that where a defendant is summoned to appear 
before Court at a certain time on a certain day, and the action 
is not called because the plaintiff has failed to deposit the 
‘billet’ with the Greffier as required by [RCR 6/5(1)], then the 
action is deemed to be ‘discontinued’ for the purpose of rule 
[6/4]. It is not for the defendant to conjecture whether the 
absence of the action from the ‘Table’ is due to an accidental 
omission or a deliberate action on the part of the plaintiff. He 
has been summoned to appear, but the action is not listed on 
the ‘Table’ and the case against him is not called. So far as he 
is concerned the action against him has been discontinued.’. 
[at 159] 

3.109. As failure to table an action amounts to a discontinuance, it 
follows that the plaintiff must start and serve a fresh action. 
This was not considered in Racz, in which the plaintiff reserved 
his order of justice, but did so out of time and the action was 
prescribed by the time of re-serving. The court considered only 
the prescription of the action and did not consider whether re-
serving a discontinued order of justice was valid.  
Subsequently, it has made plain that it is not in Virani v Virani 
2000 JLR 203. In Virani, the plaintiff served an order of justice 
containing an injunction but failed to table the action. 
Consequently, he purported to reserve the same order of 
justice and table the action following re-service. The Royal 
Court rejected this approach. Following Racz, it held that a 
failure to table amounts to a discontinuance and so once 
served, an order of justice loses its validity if it is not tabled. 
The court held: 

‘If the matter is not tabled, the action as a whole is 
discontinued and the Order of Justice has no continuing 
existence. It has become subsumed in the process of the court 
which has been discontinued. The plaintiff must obtain a new 
Order of Justice … if he wishes to maintain his claim against 
the defendant…’. 

Consequences of failure to table 

3.110. Where an action is not tabled, it is deemed discontinued.209   
Unless the Court dispenses with the need for tabling or extends 
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the time for doing so, the plaintiff must start again if he 
wishes to pursue his claim in Court.210  To start again, he must 
draft, issue and serve a fresh order of justice and cannot rely 
on any of the process previously initiated prior to his failure to 
table.211 

3.111. The most important consequence of the discontinuance on 
failing to table is that the prescription period for the fresh 
proceeding is calculated by reference to the service of the 
second, fresh proceeding. Hence, where the first action is 
served at the very end of the prescription period, the second 
action may well be prescribed, notwithstanding that the first 
one was not. 

Examples of failure to table 

3.112. Failure to table led to the prescription of the second action in 
Racz v Perrier & Labesse 1979 JJ 151. The plaintiff sued the 
defendants alleging professional negligence. The defendants 
denied negligence but pleaded that the actions was prescribed 
in any event. The prescription period expired on 31 May 1978; 
the parties had been in discussions and at one point, the 
defendants had been prepared to agree not to plead 
prescription if negotiations carried on for a specified period. 
However, the negotiations failed and the plaintiff served an 
order of justice, within time on 30 May with a summons to 
appear in the Friday court on 9 June 1978. However, the 
plaintiff omitted to table her action.   The Court held that 
where a defendant is summoned to appear before Court at a 
certain time on a certain day, and the action is not called 
because the plaintiff has failed to deposit the billet with the 
Greffier as required by Rule 6/6(1) the action is deemed to be 
discontinued for the purpose of Rule 6/5. It is not for the 
defendant to conjecture whether the absence of the action 
from the Table is due to an accidental omission or a deliberate 
action on the part of the plaintiff. He has been summoned to 
appear, but the action is not listed on the Table and the case 
against him is not called. So far as he is concerned the action 
against him has been discontinued. Hence, that action ceased 
to be on foot and any fresh action brought by serving a further 
order of justice, which would necessarily take place after the 
expiry of the prescription period, would therefore be 
prescribed. 

3.113. In Virani v Virani 2000 JLR 203 brothers entered a partnership; 
two of the brothers died. Following their deaths there was a 
dispute as to the distribution of the partnership assets. The 
plaintiff’s nephew brought proceedings in England and 
subsequently in Jersey by order of justice containing 
interlocutory injunctions. It was then determined in the English 
proceedings that the plaintiff rather than his nephew was the 
proper plaintiff, and so he also brought the present Jersey 
proceedings.  However, the plaintiff failed to table his action 
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and so wrote that he intended to re-serve the order of justice. 
The Royal Court held that the order of justice could not be 
reserved and, following service the order of justice had no 
self-standing existence but engaged the process of the Court 
for bringing the matter before the Court. Hence, once served, 
if not tabled, an order of justice containing injunctions could 
not simply be reserved but the plaintiff must make a fresh 
application to the Bailiff for the issue of another order of 
justice containing injunctions. 

Discretion to dispense with tabling 

3.114. The court can dispense with tabling where it is in the interests 
of justice to do so, pursuant to RCR 6/5(2). Generally, this 
assumes importance where the action is commenced close to 
the end of a prescription period, as otherwise the plaintiff can 
simply serve fresh proceedings.  However, the limitation clock, 
which had stopped by service of the first, untabled 
proceedings starts again following the discontinuance by 
failure to table. This is made clear by RCR 6/4 , which provides 
(inter alia): 

‘(1) The prescription of a right of action is suspended by the 
service of proceedings for appearance before the Court, 
or where an order for substituted service is made under 
Rule 5/10, on the making of the order. 

(2) Suspension of prescription ceases when the proceedings 
re discontinued or the defendant is discharged from the 
proceedings’ 

(Prescription is considered in more detail below at Chapter 25) 

Making the application 

3.115. In theory, the appropriate method of making an application to 
dispense with tabling or to permit late tabling would be by 
interlocutory representation (as to which see Chapter 8). 
However, the reality is that the failure to table the action is 
usually noticed  when the case does not appear on the table 
published at around 4.00 p.m. on the Thursday afternoon 
before following morning’s Friday hearing.  

3.116. In practice, therefore, such applications are usually made 
orally at the return date on which the defendant is required to 
appear. The Court and the defendant are likely to be notified 
in advance (by letter, email or fax) of the application.  

Approach of the Court 

3.117. In exercising its discretion under RCR 6/5(2), the court is to 
carry out a balancing exercise of the interests of the parties.212 
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Examples of the exercise of the discretion 

3.118. In Morris, the court held that the balance just tipped in favour 
of the action continuing, even though it was now time-barred. 
The case arose in respect of a States’ employee at a mental 
institution having unlawful sexual intercourse with an inmate, 
for which he was convicted. A civil action was then brought 
against him, just within the prescription period. However, the 
plaintiff’s lawyers omitted to table the action; they 
accordingly applied for the court to dispense with the 
requirement. The plaintiff contended it was in the public 
interest to hear the matter in open court, and the defendant 
that it would be deprived of a valid defence of prescription. 
The court held that the balance ‘just tipped’ in favour of the 
plaintiff.  

3.119. Similarly, the court dispensed with tabling in Alberto v Skelly 
1995 UJ 219. Proceedings were served, but not tabled, and the 
matter was not called on Friday afternoon. The plaintiff 
alleged that there had been an agreement between the parties 
allowing late tabling. The court found that there had not been 
such an agreement. However, as the plaintiff had been genuine 
in its belief that there had been such an agreement, the court 
exercised its discretion in his favour. 

Causes de brièveté 

3.120. Causes de brièveté are proceedings in which the subject matter 
of the action requires that they be brought on quickly. 
Formerly, the qualification of a proceeding as a cause de 
brièveté was of some practical importance as the rules of 
procedure were more restrictive as respects the 
commencement of proceedings out of term and particular as to 
the time which must between service and the first hearing of 
the matter in the Friday court. Consequently, at customary 
law:213 

a) A cause de brièveté need not be tabled (this is still the 
position, now enshrined in RCR 6/5(2) as to which see 
above). 

b) A cause de brièveté was able to be commenced in 
vacation as well as term.  Nowadays, pursuant to RCR 
3/3 all proceedings may be commenced out of term but 
the proceedings will not be heard unless the Court is 
satisfied that there is urgent need or it otherwise so 
orders. So, unlike other actions, a cause de brièveté 
may be heard during the vacation.214 

c) A cause de brièveté could be commenced on only 4 
days’ notice between service of the summons and the 

                                             
213 Le Gros p164 
214 See RCR 2/2 which provides the Court shall not sit on Christmas Day, Maundy 
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return date (this is now the standard position in respect 
of all actions: see RCR 5/15). 

3.121. Nowadays, the principle practical benefit of having an action 
listed as a cause de brièveté is that the Court will expedite the 
hearing of the matter and maintain a swifter progress towards 
trial than ordinarily might be the case.  The plaintiff must 
persuade the Court that the matter is of sufficient character to 
warrant such expedition:  it is not enough for the plaintiff 
simply to indorse his originating process as cause de brièveté 
or include a request that the action be so treated in the prayer 
for relief at the foot of his order of justice.215  In order for a 
matter to be treated as a cause de brièveté, the Court must so 
order.216 The court is empowered to order that an action be 
listed as a cause de brièveté for expedited hearing if it is 
satisfied that (a) the defendant will have a reasonable time to 
prepare his defence; and (b) the matter is one of sufficient 
urgency to justify such an order.217 If, however, it transpires 
that the defendant has in fact had insufficient time thoroughly 
to prepare its case, the court should sympathetically consider 
requests for adjournments.218 

a) Recognised situations in which an action is properly a 
cause de brièveté include: 

b) Actions consequent upon the raising of the Clameur de 
Haro: as to which see Chapter 23 below. 

c) Actions posséssoires,219 as to which see Chapter 24 
below. 

d) An action involving an agreement which would avert a 
company’s financial difficulties by authorizing the 
immediate injection of money is a matter sufficiently 
urgent to justify treatment as a cause de brièveté.220 

Errors of procedure and pleading 

3.122. Pursuant to the RCR, a failure to commence an action with the 
correct process or otherwise to follow the correct procedure of 
the RCR generally is not necessarily fatal and it does not follow 
that the proceedings or step taken in them is nullified. Rather, 
the Court has a discretion as to how to treat the proceeding in 
light of the failure. 

3.123. The relevant RCR are RCR 10/6 and 10/7 which provide: 

‘10/6      Non-compliance with Rules of Court or rule of 
practice 

Subject to Rule 10/7, non-compliance with Rules of Court, or 
with any rule of practice for the time being in force, shall not 
render any proceeding void unless the Court so directs, but the 

                                             
215 Le Gros p165 
216 RCR 3/3. 
217 Warwick v Callaghan 1991 JLR N4a. 
218 Ibid. 
219 Vardon v Holland 1964 JJ 375. 
220 Warwick v Callaghan 1991 JLR N4a. 
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proceeding may be set aside either wholly or in part as 
irregular, or amended, or otherwise dealt with, in such manner 
and on such terms as the Court thinks fit. 

10/7      Non-compliance as to mode of beginning 
proceedings 

(1) No proceedings shall be void, or be rendered void or 
wholly set aside under Rule 10/6 or otherwise, by 
reason only of the fact that the proceedings were begun 
by a means other than that required in the case of the 
proceedings in question. 

(2)     If proceedings are begun as mentioned in paragraph (1) 
then, subject to that paragraph, the Court may make 
any order which it has power to make under Rule 10/6, 
and paragraph (1) shall not be taken as prejudicing the 
power of the Court to make any order it thinks fit with 
respect to the costs of those proceedings.’ 

3.124. RCR 10/6 gives the Court a general discretion in the approach it 
will take to non-compliance with the RCR, pursuant to which it 
may:221 

a) treat the proceedings as being void (that is, as a 
nullity);  

b) find an irregularity and set them aside, either wholly or 
in part; or 

c) despite the irregularity, it may amend or otherwise deal 
with the proceedings in such manner as it thinks fit.  

3.125. The Court has indicated that it considers there to be strong 
policy grounds for giving the rule a wide interpretation, 
holding that proceedings can no longer (if they ever where) 
routinely be allowed to be defeated by technicalities.222   
Nowadays, the Court will look at the substance and justice of 
the matter.223  

3.126. There is, however, longstanding authority in Jersey that 
procedural technicalities should not be allowed to defeat 
proceedings merely for their own sake rather than their effect 
on the substantive justice of the parties’ positions. Poingdestre 
wrote: 

‘Or, pour faire qu’une semonce soit legitime, il faut qu’elle ait 
2 qualitez; la premiere qu’elle soit conceüe en terms qui 
expriment l’intention de l’Acteur et la cause de son Action, 
alfin que le Deffenseur scache a qu’il a affiare, & que c’est 
qu’on luy demande; affin d’y pouvoir responder pertinnement, 
soit en affirmant ou en deniant. 

La second qu’elle donne au Deffenseur temps convenable pour 
examiner le droict de la Cause, pour adjourner ses Garands et 

                                             
221 United Capital Corporation Ltd v Bender 2006 JLR 1. 
222 Ibid. 
223 Ibid. 
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Parchonniers, s’il en aucun, et a preparer toutes ses defences 
an bon ordre et sans precipitation.  

… 

Mais le mal est que nos Juges permettent aux Avocats de 
badiner sur des orthographes de mots, et autres telles Inepties 
de pareille estoffe, pour prouver un Semonce Incivile, quoy 
qu’elle soit assez civile au regard de la substance, et des 
conditions requises Au lieu qu’il devrait reprimer toute caste 
chicannerie là, qui est honteuse; e t ne ser qu’a multiplier les 
frais du procez; et perdre le temps qui est precieux; et a 
donner du jeu aux Imposteurs et du Passetemps aux Fai-nenats:  
Je dis honteuse, voire mal sceante en toutes Courts; mais 
beaucoup plus une Cour souveraine qui ressortist 
immediatement a la personne de Sa Majesté ou on ne deveroit 
admettre rien de frivole, et qui n fust pour ester pesé a la 
Balance du Sanctuuare’ 

[Now, in order for a summons to be legitimate, it is required to 
have two qualities.  The first that is conceived in such terms as 
express the intention of the plaintiff and his cause of action, in 
order that the defendant knows whiat he must do and what is 
demanded of him, in order that he may answer pertinently, 
whether by making denials or admissions. 

The second is that it gives to United Capital Corporation Ltd v 
Bender 2006 JLR 1 the defendant proper time to consider the 
merits of the cause, convene his guarantors or co-owners, if he 
has any, and to prepare all his defences in good order without 
undue haste. 

… 

‘In addition to these matters we also add others that are of 
little weight and which are matters more of style than 
necessity; which we could omit, without any risk, if we were 
dealing with Judges who were less attached to the form, and 
more interested in the substance of the law. But the evil is that 
our judges allow the advocates to prate with regard to the 
spelling of words, and other ineptitudes of a similar nature, in 
order to establish that a summons is invalid, despite the fact 
that it is sufficiently valid in so far as its substance and 
essential requirements are concerned: instead of which they 
should check all this chicanery, which is shameful, and only 
serves to multiply costs and lawsuits; and to waste time, which 
is so precious, and to give licence to imposters and [provide] 
amusement for sluggards:  I say shameful, nay verily 
unbecoming in any Court; but much more so in a court of 
superior jurisdiction which derives its authority directly from 
Her Majesty’s person, where nothing should be permitted that 
is trivial and which is not of a nature to be weighed with 
care….’.]224 

                                             
224 The translation of this last paragraph in quotation marks was given by the Court of 
Appeal in Jackson v Hurst 1965 JJ 579:  see also Goodwin Estates (Jersey) Ltd v Le 
Gros 1978 JJ 115. 
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Examples of approach to irregularity 

3.127. In Mocha Investments Ltd v Crills 1990 JLR N10a, the appellants 
issued a summons against the defendants claiming a specific 
sum of money for breach of trust.  They were discharged from 
the action on the grounds that it was wrongly instituted by a 
summons and the summons did not comply with the statutory 
form prescribed for a summons by the Royal Court Rules, 1982. 
The Court held that proceedings could be commenced by a 
simple summons where the claim was for a debt or a liquidated 
demand, rather than for damages. Since a claim in respect of a 
breach of trust was a claim for damages and did not become a 
claim for a debt or a liquidated demand merely because a sum 
was specified, it followed that the appellants had wrongly 
instituted the proceedings by a summons.  Further, although 
the court was prevented by r.10/7 from rendering the 
proceedings void on that ground, RCR 10/6 gives the Court a 
discretion to strike out the proceedings if there is some other 
defect in process. Since the summons provided the defendants 
with insufficient detail concerning the allegations against them 
and did not comply with the form prescribed by Schedule 2 of 
the Rules. Hence, the action was properly struck out.  

3.128. In Vezier v Bellego 1994 JLR 75, following the death of the 
deceased in an accident, his widow and executrix began one 
action and his former wife, suing on behalf of a minor child of 
their marriage as guardian ad litem began a second, in respect 
of that accident. Art 3 Fatal Accidents (Jersey) Law 1962 
permitted only one action in respect of the death: the 
plaintiffs therefore applied for the first action to be amended 
to add the deceased’s child as a dependant of the deceased for 
the purpose of the claim, rendering her second action 
unnecessary.  However, by this time more than six months had 
elapsed since the death of the deceased death, and Art 3 of 
the 1962 Law also provided that if no action had been brought 
within this period by an executor, such action could be brought 
by any person for whose benefit it could be brought. 

3.129. The Court held that both actions were essentially part of the 
same proceedings arising from the same facts and the court 
would not in these circumstances allow the defendants to take 
advantage of a technical error to deprive either plaintiff of her 
right of action. It held that Art 3 of the 1962 Law was 
procedural rather than substantive and hence a ‘rule of 
practice’ within the meaning of RCR 10/6. It further relied on 
RCR 10/7 to hold that no proceedings could be void merely by 
virtue of having been instituted by the wrong means:  hence, 
neither action could be void per se merely because of the 
breach of Art 3. 

3.130. The Court also held that while the court could grant leave to 
amend defects in procedure notwithstanding that this would 
deprive the defendants of a limitation defence, it would not 
thereby allow a new claim to be brought in which would 
otherwise be prescribed, except if the amendment sought 
would merely alter the capacity in which a party sued, or if 
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any new cause of action brought in by the amendment arose 
out of the same facts or substantially the same facts as the 
claim already being brought, as in the present case. Hence, 
the Court would allow the child’s name be added to the first 
action. 

3.131. In Jackson v Hurst 1965 JJ 579, the plaintiff daughter of a 
deceased brought an action seeking to set aside the will of the 
deceased on the basis that it had been made within 40 days of 
the death.  She needed to bring her action within one year and 
a day.  She brought an action by order of justice (which at the 
time could be presented out of term) whereas a simple 
summons, which was required to commence the action, could 
not. The Court referred to Poingdestre and would have been 
prepared to allow the action to continue but it would have 
deprived the defendant of the right to plead prescription and 
so it did not do so.  
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4. Pleadings 
Introduction 

4.1. Pleadings are the documents by which the parties give notice 
to each other and the court of the nature of their case. 

4.2. In Jersey, the parties set out the case they wish to litigate in 
the following pleadings:  Order of Justice or particulars of 
claim, answer, reply and rejoinder.  

4.3. Jersey pleadings follow English pleading practice, and the 
pleadings should contain a summary of the party’s case in the 
briefest detail possible. The essential facts must be pleaded; 
law may be pleaded but need not be. 

4.4. Where the information given in a pleading, the other parties 
may request and the court may order further and better 
particulars of the pleading to provide the detail required. 

4.5. Once filed, a party may only amend his pleading with the leave 
of the court or consent of the other parties.  

The requirement to plead and timing for pleadings 

4.6. Pleadings are the documents in which the parties formally 
inform the other parties and the court of the nature of their 
case and so define the issues on which the decision of the 
court is sought.  As the party bringing the claim, it is for the 
plaintiff to set out the grounds on which he bases that claim. 
The defendant then sets out his grounds for opposing the claim 
by admitting, not admitting or denying the individual 
allegations made the plaintiff. The plaintiff then has a right of 
reply to the defendant’s pleading. The court should not give 
judgment on an unpleaded point, even one which arises on 
evidence emerging at trial, without giving the parties adequate 
opportunity to address that point.225 

4.7. RCR 6/6 sets out the principal requirements to plead a case.  In 
essence, Jersey follows practice in respect of pleadings, albeit 
with a few differences in nomenclature. The pleadings 
ordinarily filed and served by parties to litigation  in Jersey are 
as follows: 

a) Order of Justice or particulars of claim, being the first 
pleadings filed on behalf of the plaintiff setting out his 
claim;226 

b) The defendant’s answer to the plaintiff’s claim;227 

c) reply, to the answer, filed by the plaintiff;228 and  

d) rejoinder to the reply, filed by the defendant if he 
made a counterclaim.229 

                                             
225 Channel Islands Knitwear Company Ltd v Hodgkiss 2001 JLR 234. 
226 RCR 6/2(1)(ii), 6/6(3). 
227 RCR 6/6(4). 
228 RCR 6/6(8). 
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4.8. The primary requirement on the party is to file the pleading at 
court;230 once filed he must deliver the pleading to all other 
parties within 24 hours of filing it at court.231 

Plaintiff’s first pleading: Order of Justice or particulars of claim 

4.9. Where the plaintiff has commenced an action by Order of 
Justice, as we have seen above at 3.15, 3.20, he will have 
pleaded his case in the Order of Justice. There is therefore no 
need for him to plead further, but rather it will be for the 
defendant to plead his response to the plaintiff’s allegations 
made in the Order of Justice (see below at 4.14 to 4.24).  

4.10. However, where the plaintiff has commenced by simple 
summons, he has not pleaded his case in either substance or 
form as the substance of a summons is generally only a brief 
description of the nature of the claim he brings. Even where 
the plaintiff has particularised his claim in his summons, a 
simple summons is not a pleading within the meaning of RCR 
6/8(1): ‘the requirement to file particulars applies even if the 
action is commenced by simple summons containing the 
particulars of the claim, the rationale being that since a 
summons is not a ‘pleading’ within the meaning of r.6/8(1), it 
need not in fact contain such particulars’.232 

4.11. So, where the defendant opposes the claim in the summons and 
the court places the action on the pending list, the next step is 
for the plaintiff to plead his case in particulars of claim.  The 
action is therefore stayed until the plaintiff has filed 
particulars of his claim. 

4.12. RCR 6/6(3) provides that: 

‘If an action for a debt or a liquidated claim is placed on the 
pending list after it has been instituted by summons, the 
plaintiff must within 21 days of it being placed on the pending 
list file particulars of claim, and the action shall be stayed, as 
against the plaintiff, until such particulars are filed.’ 

4.13. Orders of Justice, particulars of claim (and thus by extension 
any pleading containing a claim) are sometimes generically 
referred to as ‘statements of claim’ for convenience.233  

Defendant’s first pleading: answer   

4.14. The defendant’s pleading in response to the plaintiff’s Order of 
Justice or particulars of claim is called his ‘answer’.   In his 
answer, the defendant will respond to the plaintiff’s claim by 
admitting, not admitting or denying the allegations averred by 
the plaintiff (see below further at 4.31 to 4.48).  The 
defendant may also wish to bring his own claim against the 

                                                                                                             
229 RCR 6/6(10). 
230 RCR 6/6(3)(4)(8)(10). 
231 RCR 6/6(11). 
232 Stephens (née Baureiss) v Stephens 1989 JLR N3c. 
233 For example, Melva House Ltd v Bowshott Ltd & Regal Constr (Jersey) Ltd 1991 JLR 
N4c. 
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plaintiff (a counterclaim), or involve a further, third party in 
the existing proceedings by bringing a claim against that party. 

4.15. By RCR 6/6(4), the defendant must file his answer within 21 
days of either the matter being placed on the pending list or 
delivery of the particulars of claim, as appropriate. If the 
defendant does not do so, the plaintiff may apply for judgment 
in default pursuant to RCR 6/6(6) (this is considered in more 
detail at Chapter 9 below). 

Defendant’s answer may contain a counterclaim 

4.16. In addition to responding to the allegations made by the 
plaintiff, the defendant in his answer may also bring a 
counterclaim. A counterclaim is a claim brought by a 
defendant against the plaintiff.   It is a separate and 
independent claim to the plaintiff’s, and need not arise out of 
the same subject matter. However, for convenience it can be 
pleaded by the defendant in the plaintiff’s proceedings which 
already require him to prepare for and attend court. 

4.17. Counterclaims are specifically provided for by RCR 6/9, which 
provides that: 

‘(1) Subject to paragraph (2), a defendant may set up by 
way of counterclaim against the claims of the plaintiff 
any right or claim whether such claim sounds in 
damages or not, and such counterclaim shall have the 
same effect as a cross action so as to enable court to 
pronounce a final judgment in the same action both on 
the original claim and on the counterclaim. 

(2) Where the defendant sets up a counterclaim, if the 
plaintiff contends that the claim raised by the 
counterclaim ought not to be disposed of by way of 
counterclaim but in an independent action, the Court 
may at any time order that such a counterclaim be 
excluded. 

(3) If in any case in which the defendant sets up a 
counterclaim the action of the  plaintiff is stayed, 
discontinued or dismissed, the counterclaim may 
nevertheless be proceeded with.’ 

4.18. By bringing a counterclaim, the defendant puts himself in the 
position of plaintiff in respect of that claim, and as RCR 6/9(3) 
makes clear, the counterclaim has an existence independent to 
the plaintiff’s action in which it is pleaded (albeit that it will 
generally proceed, be heard and given judgment a the same 
time as the plaintiff’s as envisaged by RCR 6/9(1)).   

4.19. Generally, it will be convenient for all matters and disputes to 
be before the court at the same time and so disposed of by 
way of claim and counterclaim within the same action. There 
is no requirement that the two claims arise out of the same 
subject matter: for instance, a counterclaim was permitted in 
Jersey Steel Co Ltd v Regal Construction Co Ltd 1971 JJ 1965 
even though it arose out of a different contract to that which 
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was the subject matter of the plaintiff’s original claim. If the 
original claim is not disputed the court may give judgment but 
order a stay of execution to protect the defendant pending 
trial of the disputed counterclaim. 

4.20. On the other hand, a claim and counterclaim were sufficiently 
different for the Royal Court to strike out the counterclaim in 
Victor Hugo Properties Ltd v Antler Property CI Ltd 1997 JLR 
N13. The defendant claimed that the plaintiff had promised to 
convey to it a piece of land at a certain price and imposed a 
caveat preventing the plaintiff from disposing of the land to 
anyone else. The plaintiff commenced proceedings by order of 
justice seeking the lifting of the caveat, to which the 
defendant counterclaimed for damages and interest. The Royal 
Court held that, while it might appear convenient to consider 
all the relevant issues at once, the differences between the 
action to lift the caveat and the action for breach of the 
underlying contract on which the caveat was based were very 
different and should therefore be dealt with separately. The 
differences were both procedural and substantive. 
Procedurally, the procedure for lifting a caveat was specific, 
antiquated and further should come to court at an early date 
without being delayed by the procedure for preparing the 
underlying claim for trial (the current procedure in respect of 
imposing and lifting caveats is considered below at Chapter 
22).  Substantively, the test for test for lifting the caveat was 
quite different from the tests which would be applied at a trial 
of the substantive issues to be addressed.  

4.21. Where the defendant admits the claim but has a counterclaim, 
the Court may refuse to give judgment on the plaintiff’s claim 
until the counterclaim has been dealt with. Indeed, provided 
the counterclaim is not frivolous or insubstantial, the general 
approach will be to refuse judgment on the defendant’s 
admissions to the plaintiff’s claim until the defendant’s 
counterclaim has been dealt with.234 

Defendant’s answer may convene third parties 

4.22. In addition to bringing a claim against the plaintiff, the 
defendant may wish to bring other, third parties in the 
proceedings (above at 2.7 to 2.9). For instance, such third 
parties may jointly liable with him to the plaintiff, or where 
they are separately liable to the defendant for an indemnity to 
him in respect of the loss claimed by the plaintiff.   The 
defendant convenes such third parties by his answer, which 
will become the pleading alleging the defendant’s case against 
that third party  (subject to the court giving directions in 
respect of service etc.), to which the third party must respond 
with his own answer. Third parties are in the position of 
defendants vis-à-vis the defendant and enjoy the same rights 
(and thus by inference, obligations) as defendants do against 
plaintiffs.235  By the express provision of RCR 6/10(9), this 

                                             
234 B.D. K. Design Associates Ltd v Quasar Leisure Ltd  1994 JLR 243. 
235 RCR 6/10(3); Jersey Cheshire Home Foundation v Rothwell 1990 JLR 110. 
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includes the third party in turn convening further parties in his 
answer.  

4.23. RCR 6/10 provides that: 

‘(1) If a defendant in an answer to an action which has been 
placed on the pending list- 

(a) claims against any person not already a party to the 
action any contribution or indemnity; 

(b) claims against such a  person any relief of remedy 
relating to or connected with the original subject-
matter of the action  and substantially the same as 
some relief or remedy claimed by the plaintiff; or 

(c) requires that any question or issue relating to or 
connected with the original subject matter of the 
action should be determined  not only as between 
the plaintiff and the defendant, but also as between 
either or both of the and a person not already a 
party to the action, 

the Court may, after hearing the parties, make an order 
that such a person be convened as a third party. 

… 

(3) A third party so convened shall from the time of service 
be a party to the action as if that party had been made 
a defendant in an original action either by the 
defendant on whose application that party was 
convened or by the plaintiff. 

… 

(8) In any action a defendant in his or her answer- 

(a) claims against a person who is already a party to the 
action any contribution or indemnity; or 

(b) claims against such a person any relief or remedy 
relating to or concerned with the original subject-
matter of the action and substantially the same as 
some relief or remedy claimed by the plaintiff; or 

(c) requires that any question or issue relating to or 
connected with the original subject-matter of the 
action should be determined not only as between 
the plaintiff and the defendant but also as between 
either or both of them and some other person who is 
already a party to the action, 

the Court may after hearing the arties make an order 
that such person be convened as a third party by the 
defendant and paragraph (2) shall apply. 

(9) If a defendant has convened a third party and the third 
party makes such a claim or requirement as is 
mentioned in paragraph (1) or (8), this Rule shall apply 
as if the third party were a defendant, and similarly 
where any further person, to whom by virtue of this 
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paragraph this Rule applies as if that person were a 
third party, makes such a claim or requirement.  

4.24. If the defendant is minded to convene a third party, he should 
do so at the time of pleading his answer. The later in the 
proceedings he chooses to convene a third party, the less likely 
is the Court to give him leave to amend his answer with the 
result that he may have to commence separate proceedings to 
pursue his remedy against the party he wishes to convene (see 
Blenheim Trust Company Ltd v Morgan 2003 JLR 598 and below 
at 4.59 to 4.80 regarding amendment). 

Plaintiff’s response to answer or counterclaim: reply 

4.25. A reply is a plaintiff’s pleading in response to an answer or 
counterclaim. It is neither necessary nor usual practice to file 
a reply simply to deny allegations raised in a defendant’s 
answer. A plaintiff ought only to file a reply if either: 

a) the defendant’s answer raises a new, positive case to 
which the plaintiff has a further, positive allegation to 
make (see RCR 6/8(5) and below at 4.45 to 4.48); or 

b) the defendant has brought a counterclaim in his answer, 
in which case the plaintiff will need to include in a reply 
his answer to that counterclaim. Strictly, the answer to 
the counterclaim is distinct from a reply, but it is usual 
to title the document in answer to the counterclaim as 
‘Reply and answer to counterclaim’. Otherwise, the 
defendant will be able to enter judgment in default 
against the plaintiff in respect of his counterclaim (see 
below at Chapter 9 regarding judgment by default). 

4.26. RCR 6/6(8) provides that the plaintiff may file a reply within 21 
days of delivery of the answer; RCR 6/6(9) provides that, 
unless the answer contains a counterclaim, no pleading 
subsequent to a reply may be filed without the leave of the 
court. 

Defendant’s response to reply:  rejoinder 

4.27. A rejoinder is the defendant’s equivalent to a reply, and may 
be filed only where there he has filed a counterclaim. It 
reflects the defendant’s status as the plaintiff in respect of the 
counterclaim, and gives him the right of reply enjoyed by a 
plaintiff in respect of a defence to that counterclaim. Where 
answer contains a counterclaim, the defendant may file a 
rejoinder within 21 days of receiving reply.236 

Failure to file a pleading in time 

4.28. Any party who fails to file a pleading responding to another 
parties’ claim against him risks having judgment in default 
entered against him. However, the party making the claim 
must apply for judgment in default; it does not follow 
automatically once the time limit expires without the 

                                             
236 RCR 6/6(10). 
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pleading’s being filed.  Moreover, judgment in default will not 
be ordered if the pleading is filed by the time the application 
for judgment in default is heard.   Finally, if a pleading is filed 
which is incomplete or inadequate (such as an answer 
containing a bare denial of a plaintiff’s claim without dealing 
with the substance of the allegations, as to which see below at 
4.45 to 4.46), that is sufficient to prevent judgment in default 
being entered against the party filing that inadequate 
pleading.237 However, the inadequate pleading may still be 
liable to be struck out pursuant to RCR 6/13.238 

Close of pleadings 

4.29. The filing of the final pleading or the expiry of the time limit 
for filing the final pleading is known familiarly as the ‘close of 
pleadings’.  The importance of the close of pleadings is that it 
obliges the plaintiff to take out a summons for directions, 
which convenes the parties at a hearing to put in place 
directions for the future conduct of the proceedings. 

4.30. The plaintiff is required to take out the summons for directions 
by RCR 6/26, which provides: 

‘With a view to providing an occasion for the consideration by 
the Court of the preparation for the trial of the action so that- 

(a) all matters which must or can be dealt with on 
interlocutory applications and have not already been 
dealt with may so far as possible be dealt with; and 

(b) such directions may be given as to the future course of 
the action as appear best adapted to secure the just, 
expeditious and economical disposal thereof; 

The plaintiff must, within one month after the time limited for 
filing pleadings has expired, issue a summons for directions to 
be heard at least 14 days, and no more than 42 days, 
thereafter in the form (or substantially in the form) prescribed 
in schedule 3.’ 

(The summons for directions is considered in more detail below 
at Chapter 6). 

Requirements and content of pleadings - form 

4.31. It is the responsibility of the advocate signing and filing 
pleadings to satisfy himself that the facts and matters relied 
upon set out the party’s case in a proper and satisfactory 
matter. Drafting of a pleading may be delegated to a member 
of the English bar (and indeed the drafting should be delegated 
to specialist counsel where the case is complex)239 but it 
remains for the advocate on the record to ensure that it is 
satisfactory before it is filed.240 

                                             
237 Bates v Bradley 1982 JJ 59 (CA). 
238 Jersey Cheshire Home Foundation v Rothwell 1990 JLR 110. 
239 1900 Trust Company Ltd v  Nűrnberg Company Ltd 2000 JLR 62. 
240 Papadimitriou v Quorum Management Ltd 2004 JLR N38. 
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4.32. The basic requirements as to the content  of pleadings are now 
enshrined in RCR 6/8: 

‘(1) Subject to the provisions of this Rule, every pleading 
must contain, and contain only, a statement in 
summary form of the material facts on which the 
party pleading relies for that party’s claim or 
defence, as the case may be, but not the evidence 
by which those facts are to be proved, and the 
statement must be as brief as the nature of the case 
admits. 

(2) Without prejudice to paragraph (1), the effect of 
any document or the purport of any conversation 
referred to in the pleading must, if material, be 
briefly stated, and the precise words of the 
document or conversation shall not be stated, 
except in so far those words are themselves 
material. 

(3) A party need not plead any fact if it is presumed by 
law to be true or the burden of disproving it lies on 
the other party, unless the other party specifically 
denied in their pleading. 

(4) A statement that a thing has been done or that an 
event has occurred, being a  thing or event the 
doing or occurrence of which, as the case may be, 
constitutes a condition precedent necessary for the 
case of a party is to be implied in that party’s 
pleadings. 

(5) A party must in any pleading subsequent to a 
statement of claim plead specifically any matter, for 
example, performance, release, any relevant statute 
of limitation, fraud, or any fact showing illegality- 

(a) which that party alleges makes any claim or 
defence of the opposite party not maintainable; 

(b) which, if not specifically pleaded might take the 
other party by surprise; or 

(c) which raises issues of fact not arising out of the 
preceding pleading. 

(6) A party may in pleadings raise any point of law.’ 

4.33. As RCR 6/8(1) makes clear, a pleading should contain the facts, 
but not the evidence required to prove those facts. This is 
because the fundamental purpose of a pleading is to put the 
other party on notice as to the facts on which the party 
pleading relies so that the other party is not taken by 
surprise,241 thereby to give the other party the opportunity to 
gather the evidence necessary to establish his contrary case 
Sayers v Briggs & Co (Jersey) Ltd 1963 JJ 249 (1963) 254 Ex. 

                                             
241 Re Esteem Settlement 2000 JLR 119; Jackson v Jackson (1965) JJ 463 Sayers v 
Briggs & Co (Jersey) Ltd 1963 JJ 249 (1963) 254 Ex. 190. 
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190). However, the pleading must nonetheless set out the 
essential, material facts with sufficient detail and precision to 
allow the other party to know with precision the case which is 
being pleaded against him with sufficient clarity that he will 
not be taken by surprise or be deprived of the opportunity to 
raise a case that might otherwise be open to him.242 

4.34. While it is essential to plead the facts, it is not normally 
necessary to plead a point of law although RCR 6/8(6) provides 
that a party may do so.  The overall approach was described in 
Macrae v Jersey Golf Hotels Limited JJ 2313.243  As a general 
rule, inferences of law should not be pleaded but only the 
facts from which such inferences are sought to be drawn, and 
it is not necessary to attach a specific legal label provided the 
pleading sufficiently discloses the nature of the party’s case.  
However, it may be desirable in certain cases for the plaintiff 
to make clear beyond doubt the legal grounds upon which he is 
proceeding. The essential test is whether the failure to do so 
may a cause misunderstanding by which the party pleaded 
against may be prejudiced. 

4.35. For example, in  Sayers v Briggs & Co (Jersey) Ltd  1963 JJ 249  
(1963) 254 Ex. 190 the plaintiffs owned a cosmetics shop called 
‘Elégance’ and sought an injunction to prevent the defendants 
opening a shop called ‘Maison Elégante’.  The only allegation 
pleaded by the plaintiffs was that ‘confusion may be caused by 
the choice of name of the defendant Company’.  The Court 
found that the essence of passing off was not confusion, but 
deception, whether innocent or not. The court considered 
whether the plaintiffs had sufficiently pleaded their case as 
one of deception as required, and found that they had (just) 
done so.   

4.36. In Thomas v Mark Amy Ltd & anor 1975 JJ 233  (1975) 262 Ex 
239 the plaintiff had fallen from a raised platform during 
construction works and brought a personal injuries claim, 
alleging in his Order of Justice that the defendant company 
was in breach of its statutory duty towards him as one of its 
employees. In its answer, the defendant denied that it was in 
breach of its statutory duty and asked that the Hurley Plant 
Limited, which erected the hoist, be convened as a third party, 
alleging that any defect in the platform was attributable to 
Hurley Plant Limited. The court observed that the defendant’s 
case in its answer was that Hurley Plant Limited was primarily 
liable to the plaintiff, but during the course of the hearing the 
defendant sought to argue that it could recover an indemnity 
from Hurley Plant Ltd under Art 3 Law Reform (Miscellaneous 
Provisions) Law 1960. The Court held that the defendant’s 
answer might have been drafted with more precision but it did 
not prejudice the third party as no further facts or evidence 
were required.  

                                             
242 Jackson v Jackson (1965) JJ 463 (Sayers v Briggs & Co (Jersey) Ltd  1963 JJ 249  
(1963) 254 Ex. 190;  Thomas v Mark Amy Ltd & anor 1975 JJ 233  (1975) 262 Ex 239 
243 See also  Re Esteem Settlement 2000 JLR 119 at 127 citing Supreme Court Practice 
1999 para. 18/19/10, Farah v British Airways (EWCA) Unrep. December 6th, 1999. 
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Can’t go beyond the pleading or prayer 

4.37. The pleading sets out a party’s case, and so the party is not 
permitted to go beyond his pleading when presenting his case 
or seeking relief from the Court.244 This is a rule of 
longstanding custom in Jersey and reaffirmed in modern cases.  
Le Gros writes: 

‘L’Ordre de Justice ne permet pas à la Court de suppléer aux 
fins de l’action. La Cour doit se prononcer uniquement et rien 
de plus sur ces fins.’245 

[An order of justice does not permit the Court to supplement 
the prayer in the action. The Court must limit itself to 
pronounce on the relief prayed for alone and nothing more than 
that relied prayed for.] 

4.38. Nor is it permissible to pray for ‘further and other relief’ as is 
the practice in the Chancery Division in England.246 

4.39. The rationale for the rule is that it is fundamental to the 
administration of justice that the parties know what is being 
alleged or what order is being sought against them. This is the 
very function of the pleadings, and cannot be supplanted by 
supplementary or ancillary documents such as skeleton 
arguments.247  The rule applies to interlocutory summonses in 
addition to orders of justice:  the court cannot go beyond or 
supplement a prayer in a summons.248  So, where a third party 
applied by summons to overrule a decision of the Judicial 
Greffier (as to allowing service out), the court refused his 
submission to set aside the summons actually served on the 
ground of a potential defect in that summons. 

4.40. In Caversham Trustees Ltd v Patel 2008 JLR N8, the representor 
issued a summons seeking security for costs. In its skeleton 
argument and at the hearing, however, the representor also 
applied for other orders (that respondent be struck out, be 
prevented from issuing further proceedings in respect of the 
trust without leave and pay the representor’s costs). These 
were not referred to in the summons, but the representor 
claimed that they came under the request for ‘further, 
ancillary or other relief’. The Court held that the skeleton 
argument was no substitute for the summons, even though the 
respondent had seen the skeleton argument which had been 
filed before the hearing. The respondent was entitled to rely 
on the relief sought in the summons (ie security for costs) as 
being the only matter before the court.  It was fundamental to 
the administration of justice that parties should be given 
proper notice of orders that were being sought against them, 
hence the requirement for a written summons or pleading. The 
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additional substantive orders sought by the representor could 
not therefore be included under the request in the summons 
for ‘further, ancillary or other relief’ and produced at or close 
to the hearing.  

4.41. In Ernest Farley and Sons Ltd v Takilla Ltd 1992 JLR 54, the 
plaintiff brought an action for breach of a restrictive covenant 
requiring development of land by building a block of flats to be 
in conformity with plans previously approved by the Island 
Development Committee. The action was dismissed by the 
Court of Appeal which held the restrictive covenant, which was 
sufficiently clear and had not been breached. The Court of 
Appeal emphasized the unambiguous nature of the plans and 
stated that neither misrepresentation nor mistake had been 
pleaded before it, despite there having been ample 
opportunity to have done so. Indeed, the court had been 
obliged to exclude evidence which could have supported such 
allegations in the absence of a pleading to that effect.  

Sequential nature of pleading 

4.42. The overall method of pleading is sequential:  the plaintiff 
makes the allegations on which his claim to relief is based, the 
defendant responds to each of those allegations, and the 
plaintiff has a right of reply where new material is raised by 
the defendant which requires further pleading.  This sequential 
nature is reflected in RCR 6/8(3) and (5). In particular, RCR 
6/8(5)(b)(c) reflect the sequential nature of pleadings as they 
require each and every pleading subsequent to a statement of 
claim specifically to respond to the prior pleading in respect of 
any matter which might take the opposite party by surprise or 
which does not arise out of the preceding pleading.  

4.43. A party need not (and properly, should not) anticipate the 
pleading due in response to his by pleading matters which will 
negate the arguments which may be raised against him. For 
instance, where a claim is prima facie prescribed, the plaintiff 
is not under a duty to plead in his statement of claim any 
matters which would prevent the prescription period from 
running. It is for the defendant to raise prescription in his 
answer, and for the plaintiff to raise any matters on which he 
relies to defeat prescription in a reply.249 

Statement of claim by plaintiff 

4.44. The plaintiff starts the pleading sequence by his Order of 
Justice or particulars of claim, in which he sets out a brief 
sequential narrative of the facts he relies upon to ground his 
claim in accordance with the principles described above at 
4.31 to 4.40. 

4.45. The claim is set out in two parts. The body of the pleading 
contains the allegations in numbered paragraphs, while the 
relief specifically sought is set out at the foot of the document 
in the prayer. This is linked to the preceding narrative by such 
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prefatory words as ‘and the plaintiff claims’ or ‘wherefore the 
plaintiff claims’ and then sets out the orders sought (such as 
‘damages’, or ‘an injunction that the defendant do not etc’).  
The result is that a statement of claim sets out the facts on 
which the claim for relief is based and then specifies the relief 
sought on the basis of those facts. Jersey practice follows 
English practice, and sets out all relief claimed in a single 
prayer at the foot of the document, although it may be 
necessary to distinguish which elements of the prayer relate to 
which causes of action (rather than the practice adopted 
elsewhere in the Commonwealth in which a separate prayer is 
set out in respect of each separate cause of action appearing 
in the body of the pleading).250 

Defendant’s answer to traverse plaintiff’s allegations 

4.46. The defendant by his answer must traverse each of the 
plaintiff’s allegations; ie. he must deal with each of them 
specifically in turn. It is not sufficient for the defendant simply 
to deny the statement of claim wholesale (except in respect of 
minor, immaterial averments) but he must make clear to the 
other parties specifically how much of the claim he admits and 
how much he denies. If a defendant fails to make clear 
precisely how much of the statement of claim he admits and 
how much he denies, his answer is embarrassing and may be 
struck out.251 

4.47. The defendant’s answer must make clear how much of the 
claim is admitted or denied by responding to it in one of the 
following ways.252 

a) Admitting the allegation. This means that the point 
alleged is no longer in issue.  The parties can rely on the 
admission and therefore need not, indeed they cannot, 
obtain and adduce evidence in Court to establish or 
contradict it.253 

b) Not admitting the allegation. Where the defendant does 
not admit or makes no admission in respect of an 
allegation made by the plaintiff the defendant is not 
contradicting the plaintiff or advancing a positive case 
of his own. He is instead requiring the plaintiff to make 
good his allegation. Accordingly, it remains for the 
plaintiff to establish the allegation pleaded by him, and 
the defendant will not (and therefore cannot) advance a 
contrary, different case in respect of that allegation.  
However, the plaintiff is notified that he must obtain 
and provide evidence to substantiate the point alleged.  

c) Denying the allegation. Where the defendant denies an 
allegation made by the plaintiff (or joins issue with it), 
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he is saying that it is incorrect and is setting up an 
alternative allegation which he, the defendant, must set 
out and subsequently make good. In other words, the 
denying defendant must set out the counter allegation 
he asserts is the case instead of the plaintiff’s original 
allegation. The defendant has the burden of proving 
that counter-allegation, in the same way that the 
plaintiff has the burden of proving his original 
allegation.   

Plaintiff’s reply to answer, defendant’s rejoinder to reply 

4.48. It is not always necessary to file a reply.  However, it is 
necessary for a plaintiff to file a reply where the defendant 
has filed a counterclaim, in order that he himself files an 
answer to that counterclaim, or where the answer raises new 
allegations to which he in turn wishes to mount a positive case 
which might take the defendant by surprise or raise new issues 
of fact, as provided by RCR 6/6(5).   

4.49. Following the sequential nature of pleadings as provided by 
RCR 6/(1), a reply to a defence may not contain any new cause 
of action and may not be used as an alternative to seeking to 
amend the Order of Justice. If any new or different pleading is 
made in the reply then the inconsistency should be struck out: 
the object is to avoid the injustice of taking a party by 
surprise.254 

Further and better particulars 

4.50. Where a pleading provides insufficient detail of the allegation 
being made, the usual course is for the opposing party to 
request further and better particulars of that allegation. If 
these are not provided, the court may order them to be 
provided.  The RCR make express provision for the provision of 
further and better particulars in this way. Further, in parallel 
to the RCR, the Royal Court also enjoys inherent jurisdiction to 
order the provision of further and better particulars of a 
party’s position in litigation. 

Jurisdiction under RCR to order further and better particulars 

4.51. RCR 6/15 provides: 

‘(1) In any proceedings, the Court may order a party to serve 
on any other party particulars of any claim, defence or 
other matter stated in a pleading, or a statement of the 
nature of the case on which the party relies, and the 
order may be made on such terms as the court thinks 
just. 

(2) Before applying for particulars by summons, a party may 
apply for them by letter. 
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(3) Particulars of claim shall not be ordered under 
paragraph (1) to be delivered before defence unless the 
Court is of opinion that they are necessary or desirable 
to enable the defendant to plead or ought for any other 
special reason to be so delivered. 

(4) All particulars, whether given in pursuance of an order 
or otherwise, must be filed within 24 hours of being 
furnished to the party requiring them.’ 

Inherent jurisdiction to order further and better particulars  

4.52. The inherent jurisdiction was confirmed by the Court of Appeal 
in Bastion Offshore Trust Co Ltd v F & E Committee 1994 JLR 
370 (see above at Chapter 1 regarding the inherent 
jurisdiction), in which an applicant for judicial review sought 
further particulars of the States Committee’s position in the 
litigation which was set out, as required by the Royal Court 
Rules, in a document which was not a pleading of which 
further particulars could be ordered under the Royal Court 
Rules. The principle on which the Court of Appeal confirmed 
the inherent jurisdiction so to order particulars was that it was 
necessary to do justice that each party is informed of the case 
against it in advance: 

‘One feature of just proceedings is that each side should know 
in advance the case that it will have to meet at the trial. 
Another feature of justice is that the court itself is properly 
informed as to the real issues. Much time can be wasted if the 
real case only begins to emerge for the first time at the trial.’ 

4.53. In Anagram (Bermuda) Ltd v Mayo Associates SA 1994 JLR 181, 
the Court referred to the 1992 rules’ equivalent of RCR 6/15 by 
analogy to inform the scope and exercise of its inherent 
jurisdiction to order further particulars.  

Which parties entitled to further and better particulars 

4.54. A party to whom further and better particulars may be 
provided extends to a person whom it is intended will be a 
party or who is named as a party, but who has not yet 
effectively been made a party, for instance by reason of some 
defect in service. This was the position in Anagram (see above 
at 4.52), in which the plaintiffs issued an Order of Justice 
containing an injunction against the defendants, who were 
overseas. The Order of Justice contained a provision that the 
injunction would be effective on the defendants immediately it 
was served on their Jersey advocate.  The Order of Justice was 
so served, but the Royal Court refused to table the action on 
the basis that the Order of Justice had not been served on the 
defendants properly, and that an application for service out 
was necessary.   Notwithstanding their not having been served, 
the defendants requested further and better particulars of the 
Order of Justice and the Royal Court held that they were 
entitled to such particulars, as a matter of interpretation of 
RCR 6/15, or alternatively in the exercise of the inherent 
jurisdiction. 
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Timing of particulars: duty and ability to plead 

4.55. RCR 6/15(3) restricts the availability of further and better 
particulars of a claim until after the filing of the answer to 
that claim, unless: 

a) such particulars are necessary to allow such an answer 
to be pleaded (eg. where the claim is so widely pleaded 
as to be embarrassing); or 

b) there is some other special reason for which such 
particulars ought to be delivered. In Anagram, the Royal 
Court was prepared to order the delivery before answer 
of such particulars as were necessary to allow a 
defendant to prepare an application to lift an injunction 
contained in the Order of Justice. However, it refused 
to grant the particulars requested on the facts, finding 
that they were not necessary to lift the injunction.  

4.56. The effect of this is to reinforce the party’s primary obligation 
to concentrate on pleading their own case rather than nit-pick 
at each other’s pleadings and engage in interlocutory games. If 
a party is able to plead to a claim, it may be thought that 
further particulars are unnecessary in any event.  

Purpose and scope of further and better particulars 

4.57. The purpose of further and better particulars is to provide 
further detail of the allegations made in the pleading.  Their 
purpose is therefore to narrow down the pleading and provide 
the clarity and detail missing from the original pleading, rather 
than provide an opportunity to enlarge or alter the allegations 
made which should be done by way of amendment of the 
pleading (see below at 4.59 to 4.80).255 

4.58. The scope of further and better particulars is therefore limited 
to the provision of missing or inadequate detail. A party is not 
entitled to request as particulars of his opponent’s case extra 
and additional information outside his pleaded case, but only 
further details in respect of the case as pleaded.256  Equally, 
should a party providing particulars purport to provide 
information going beyond and widening his existing pleaded, 
the court may ignore them treat them as not so widening its 
case.257   

4.59. As such, they are effectively part of the pleading in respect of 
which they are sought and therefore are subject to the same 
rules of pleading as set out in RCR 6/8(1); they are not a 
means of proving a case, obtaining evidence or a substitute for 
the identification and provision of relevant documents on 
discovery. However, if particulars sought fall within this proper 
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scope, they may be ordered to be provided even if so doing 
incidentally involves the provision of evidence.258 

Amendment of pleadings  

4.60. In Jersey, there is no automatic right for a party to amend its 
pleadings at any stage of the proceedings. A party wishing to 
amend its pleadings may only do so with either the leave of 
the court or the consent of all the other parties 

4.61. The relevant provision is RCR 6/12 which provides that: 

‘(1) The Court may at any stage of the proceedings allow 
a plaintiff to amend his or her claim, or any party to 
amend his or her pleading, on such terms as to costs 
or otherwise as may be just. 

(2) Any party may at any stage of the proceedings with 
the consent of the other parties.’ 

4.62. A party applying for leave to amend its pleading should produce 
to the court the proposed amendments in a properly 
formulated draft pleading for the consideration of the court.259 

General approach:  discretion to allow amendment  

4.63. Whether to grant an amendment is a matter of discretion for 
the judge, guided in the exercise of his discretion where 
justice lies between the parties.260    Many and diverse factors 
will bear upon the exercise of this discretion, which it is not 
possible to enumerate.261  However, while the following should 
not therefore be taken as a complete checklist, the Court of 
Appeal has also held that it for the applicant for an 
amendment to show: 

a) why the new matters had not been pleaded before; 

b) the strength of the new case; 

c) that an adjournment should be granted, if one was 
sought; 

d) that any adverse consequences of the amendment  (such 
as the necessity for an adjournment or any other 
additional preparations for trail now required of his 
opponent) can be remedied;  and 

e) that the balance of justice came down in his favour. 

4.64. The general approach of the court is to allow amendments, 
because it is desirable that the real controversy or 
controversies between the parties are put forward for decision 
by the court.262  By contrast, the court will not allow an 
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amendment if it would prevent the real issue from arising at 
trial (such as the removal of a positive defence so that the 
answer becomes a bare denial).263 

4.65. Accordingly, the court will generally be ready to allow small 
amendments which clarify the case without making wholesale 
changes to it.  For example:  

a) In Vezier v Bellego 1994 JLR 75, the executrix and a 
dependent child plaintiffs commenced separate actions 
in respect of a fatal accident. Art 3 of the Fatal 
Accidents (Jersey) Law 1962 permitted only one action 
in respect of a fatal accident, and further provided that 
where no action had been brought by the executor 
within six months of the death, anyone could bring an 
action. The court held that the amendment was simply 
a change in capacity in which the amending plaintiff 
was suing, and also that the claims arose out of 
substantially the same facts.  

b) In Golder v Viberts 1993 JLR 344 the court allowed an 
amendment which altered the capacity in which the 
defendant was said to be liable as a matter of law for 
the negligent actions of another, from co-liability as a 
partner of that other to vicarious liability as an 
employer of that other.  The plaintiff brought an action 
alleging professional negligence against an advocate 
whom he had instructed to draw a conveyance. The 
advocate had omitted to include restrictive covenants 
(against development) in that conveyance.  At the time 
of the instruction, that advocate had been an employee 
of the firm but by the time of the action he had been 
made a partner.  The plaintiff mistakenly sued the firm, 
naming the advocate as one of the partners, and 
alleging that his partners were co-liable with him as 
such. He then sought to amend to plead that the firm 
was vicariously liable for the advocate as its employee. 
The firm objected that it would be sued in a different 
capacity, but the Court held that a claim should not be 
defeated by reason only of joinder or non-joinder of 
parties and the amendment would cause no injustice to 
the defendant firm. All that was being altered was the 
legal capacity in which he was being sued; the central 
question of fact for the court remained the same:  had 
the advocate done anything wrong? 

c) In Duquemin v Reynolds 1987 JLR 259 the court allowed 
minor amendments at trial which resulted in an order of 
justice reflecting the evidence given to the court.   The 
case was a professional negligence claim against a 
surveyor who provided to a lender a survey report on a 
dwelling house. The report stated that the roof was in 
reasonably sound condition, in fact it required 
substantial repairs. The plaintiffs' order of justice 

                                             
263 Security Express Ltd v Everett 1989 JLR N4. 



110 Civil Procedure Study Guide 2010 - 2011 

alleged that the surveyor carried out the survey for 
their benefit and knew that they required the report for 
the purpose of deciding whether to buy the property. 
Following evidence at trial the court accepted that the 
survey had not been prepared for their benefit, but for 
the benefit of the States which was lending the money. 
The court allowed the order of justice to be amended 
by deleting the reference to the report being prepared 
for the plaintiff’s benefit and insertion of a pleading 
that the defendant ought to have known that the 
plaintiffs required the report to decide whether to 
purchase the property.  The court held that the 
amendment did not disadvantage the defendant, nor 
was he taken by surprise or deprived of a defence 
otherwise open to him.  

d) In Taylor v Kitchens 1985-6 JLR N4, the plaintiff’s order 
of justice brought proceedings against multiple 
defendants in the alternative. The plaintiff obtained 
judgment in default, following which he sought to 
amend his pleading to allege that the defendants were 
jointly and severally liable. The Royal Court allowed the 
amendment, on terms that the judgments against the 
second and third defendants not be enforced until they 
had had the opportunity to be heard. 

Amending to plead fraud 

4.66. There is older Royal Court authority to the effect that there is 
no rule of practice that amendments alleging fraud are treated 
differently to other amendments.264 However, there is more 
recent authority indicating that the Court will take a severer 
approach to amendments to plead fraud than other 
amendments. In Blenheim Ltd v Morgan 2003 JLR 598 the Court 
held that an amendment introducing an allegation of fraud for 
the first time will only be allowed in exceptional circumstances 
and at an early stage, the court requiring an explanation of 
why the allegation was not made from the outset.265   The 
Court further held that, in the exercise of its discretion, it 
should decide whether the interests of justice are best served 
by allowing the amendment and may consider the possibility of 
injustice to the defendant, whether the defendant can be 
compensated adequately in costs and whether the plaintiff is 
acting in good faith.266 

Futile amendments 

4.67. The Court will not allow a proposed amendment which is bound 
to fail – whether it will fail because it is inconsistent, 
immaterial, useless or one which the plaintiff has precluded 
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himself form making.267  An amendment will not be allowed if a 
subsequent application to strike out would succeed, or if the 
applicant is unable to suggest altering his amendment to cure 
any apparent defect.268  The making of any amendment which 
it subsequently transpires was useless will be punished by an 
award of costs.269    

Amendment and prescription 

4.68. The RCR make no express provision as to applications to amend 
a pleading following expiry of a relevant prescription period, 
consequently the fact that an amendment will raise a cause of 
action which would be prescribed if brought by fresh 
proceedings is a matter for the discretion of the Court.   The 
Court has shown itself ready to adopt and apply the principles 
on which the English RSC operated.270  These were that a 
plaintiff was not normally allowed to amend to plead a claim 
which would be prescribed where it was just to do so, and in 
particular where (1) the amendment corrected the name of a 
party, even where that correction had the effect of adding a 
new party, (2)  an amendment to alter the capacity in which a 
party sues, even where he acquired that capacity since the 
commencement of proceedings or (3) to add a new cause of 
action, provided that cause of action arises out of the same 
facts or substantially the same facts as a cause of action which 
the party applying to amend has already pleaded.271 

4.69. In Vezier v Bellego 1994 JLR 75, the executrix and a dependent 
child plaintiffs commenced separate actions in respect of a 
fatal accident. Art 3 of the Fatal Accidents (Jersey) Law 1962 
permitted only one action in respect of a fatal accident, and 
further provided that where no action had been brought by the 
executor within six months of the death, anyone could bring an 
action. The court held that the amendment was simply a 
change in capacity in which the amending plaintiff was suing, 
and also that the claims arose out of substantially the same 
facts.  

Amendment to add new parties 

4.70. Amendment to substitute a new defendant should only be 
allowed if the court is satisfied that there was a genuine 
mistake.272 

4.71. In John Glasson Plumbing and Heating Engineers Ltd v Select 
Hotels (Jersey) Ltd 1987-88 JLR 434 the Royal Court refused to 
allow a defendant to amend its case to become a plaintiff 
because of the late stage at which the amendment was sought 

                                             
267 Van Neste & Van Neste Financial Management (CI) Ltd v Saunders & International 
Fiscal  Services Ltd 1997 JLR N2. 
268 Cooper v Lieutenant Governor 2001 JLR 325. 
269 Van Neste & Van Neste Financial Management (CI) Ltd v Saunders & International 
Fiscal  Services Ltd 1997 JLR N2. 
270 Vezier v Bellego 1994 JLR 75. 
271  RSC Ord 20 r 5(2)-(5) 
272 John Glasson Plumbing and Heating Engineers Ltd v Select Hotels (Jersey) Ltd 
1987-88 JLR 434. 
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(after judgment had been given on a preliminary issue) 
because of the possible confusion which could result. The 
defendant should have sought to join the appropriate parties 
as third parties at an early pre-trial stage.  If it wished to bring 
an action, it would have to commence it separately although 
such an action might be tried at the same time as the main 
action if appropriate. Hence, a reason for the refusal appears 
to be the potential for disruption to the current, long running 
litigation. The action should therefore be separate, but 
brought back in if (1) the parties and witnesses were the same 
and/or (2) the defendant's action was ready in time to be 
brought back in without causing disruption. It was therefore 
prepared to allow the amendment, even though the 
prescription period had now elapsed. 

Any stage of proceedings: late applications to amend 

4.72. The Court may grant leave to amend a pleading at ‘any time’:  
this includes at the end of or following trial,273 after 
judgment274 and even on appeal.275   However, unsurprisingly, 
the later an application for leave to amend is made, the less 
likely it is to be granted.  From the cases, the following 
emerge as reasons which militate against a late amendment on 
the ground that it is unjust: 

a) The longer the pleadings have remained in their 
current, unamended form, the more likely it is that the 
parties have acquired a legitimate expectation that they 
will remain in that form. It is to be presumed that they 
have assessed and conducted the litigation and arranged 
their affairs accordingly.276   

b) The recognition that litigation is a strain on the parties, 
who therefore have an interest in its early resolution.277  
Whether the parties are business entities or individuals 
(when the Court is prepared to accept that the strain of 
the litigation is greater), and if individuals, their 
advanced age, are proper matters to be considered by 
the Court. The closer the parties appeared to be to 
resolving the case as pleaded, the more unjust it is to 
deprive them of that resolution and condemn them to 
yet further litigation.278 

4.73. However, if the determination of the real question in 
controversy between the parties requires that the amendment 
be made, then the interests of justice will lead to its being 
allowed.279 An important factor will be the reason for the delay 

                                             
273 Duquemin v Reynolds 1987 JLR 259. 
274 Taylor v Kitchin 1985-6 JLR N4a. 
275 Duquemin v Reynolds 1987 JLR 259. 
276 Rahman v Chase Bank 1994 JLR 186; Blenheim Trust Company Ltd v Morgan 2003 
JLR 598. 
277 Laurens v Jersey Mutual Insurance Society 1987-8 JLR N4b; Rahman v Chase Bank 
1994 JLR 186. 
278 Rahman v Chase Bank 1994 JLR 186. 
279 Laurens v Jersey Mutual Insurance Society 1987-8 JLR N4b.   
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in applying for the amendment: where the applicant had 
sufficient opportunity to amend previously, that will count 
against him.280 

Examples 

4.74. It can be seen from the two themes above that the mischief of 
late amendment is the inconvenience to other parties. This is 
demonstrated by the following three cases in which 
amendment was refused.  

4.75. Rahman v Chase Bank 1994 JLR 186 was an extreme case of 
delay. in which the Court of Appeal set out five factors of 
particular importance In long running litigation of over ten 
years’ duration regarding the validity of certain family trusts, 
the defendant contended that the trusts were inter vivos 
settlements and that they did not take effect under a will or 
other testamentary disposition.  During the litigation, the 
Royal Court gave judgment that the settlement was invalid. 
The defendant subsequently sought leave to amend its 
pleading to argue that if the settlement were found invalid 
(which it by then been) it took effect as a testamentary 
disposition. The Court of Appeal held that the amendment 
should not be allowed because:  

a) the other defendants had reached agreement as to their 
respective shares under the trusts on the basis of 
pleadings as they stood, and it was highly undesirable 
that the pleaded basis on which they reached that 
agreement should now be changed.  

b) the defendant had maintained its pleading that the trust 
was an inter vivos settlement for over ten years, hence, 
in addition to the agreements known, it must be 
presumed that the parties had been conducting their 
litigation on the basis of each other’s pleaded positions. 

c) the strain of litigation on the parties, in particular 
individuals, and the expectation of final resolution of 
matters one way or another. The effect of the 
amendment would be to revive the litigation in a new 
guise. 

d) the public interest in the efficient and final resolution 
of litigation. The court noted that no excuse had been 
offered for the late raising of the amended position. 

e) the effect of refusal of leave. In the present case, that 
would deprive the defendant of any share in the trust 
fund. Against that, the defendant was author of its own 
misfortune and had not just initially, but for years 
contended the contrary case to the amendment it now 
sought.  

                                             
280 For example, Blenheim Trust Company Ltd v Morgan 2003 JLR 598; Rahman v Chase 
Bank 1994 JLR 186. 
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4.76. In Brown v Barclays Bank 2002 JLR N1 the applicant brought 
proceedings for defamation, commencing his action a few days 
before the expiry of the limitation period. It proceeded slowly 
as he repeatedly amended his proceedings. He sought a further 
amendment immediately before trial. This included, for the 
first time, an allegation of ill-will against him on the part of 
the respondent. The Royal Court refused his application on the 
ground that the new allegation would unjustifiably enlarge the 
scope of the action, necessitating further discovery, further 
examination of witnesses and extension of the trial, which 
were disproportionate to the nature of the dispute.  

4.77. In Blenheim Trust Company Ltd v Morgan 2003 JLR 598, 
Blenheim brought a claim in contract, claiming an entitlement 
to share profits in a joint venture to build a power station in 
Kent.  On Blenheim's application, the trial of the action was 
split: a first hearing was to deal with whether Blenheim had 
any such entitlement, the second hearing to determine liability 
and quantum in respect of any such entitlement. Blenheim 
obtained judgment following the first hearing that it had such 
an entitlement. Following that judgment, it sought to re-
amend its Order of Justice to bring new causes of action 
alleging fraud and dishonesty. The Royal Court refused to allow 
an amendment because of: 

a) the late stage at which the application was made; 

b) the real unfairness to the defendants of facing serious 
new causes of action and allegations when their 
legitimate expectation was that any claim by Blenhiem  
to damages would fall within the four corners of the 
existing pleading, and they would no doubt have 
assessed the likely outcome of the trial against those 
existing allegations and ordered their affairs 
accordingly. 

c) the impact they would have on the scope, duration and 
costs of the next stage of litigation;  

d) The added strain on the defendants in question and the 
individuals principally concerned that would almost 
certainly follow from having to fight the damages claim 
on the wider front that Blenheim would now like to 
open. 

e) the fact that, although refusal would leave the 
applicant in a weaker position than it would otherwise 
have been in, it would not effectively preclude it from 
all possibility of reasonable redress for the wrongs 
sustained; If and to the extent that refusal of leave to 
introduce new causes of action at the stage at which 
amendment was sought constrained Blenheim to make 
its case within tighter limits than it would ideally like 
to, it had only itself to blame 

f) the strong possibility that if the second defendant had 
been faced with such allegations, it would have chosen 
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to have separate representation, rather than joint 
representation with the other defendants.  

4.78. The Royal Court also refused to allow an amendment altering 
the capacity of a defendant to that of plaintiff, seeking 
damages. The Royal Court refused because of the possible 
confusion which could result. The defendant should have 
sought to join the appropriate parties as third parties at an 
early pre-trial stage.  If it wished to bring an action, it would 
have to commence it separately although such an action might 
be tried at the same time as the main action if appropriate. 
Hence a reason for the refusal appears to be the potential for 
disruption to the current, long running litigation. The action 
should therefore be separate, but brought back in if (1) the 
parties and witnesses were the same and/or (2) the 
defendant's action was ready in time to be brought back in 
without causing disruption. 

4.79. Further, the Royal Court refused to allow Blenheim to amend to 
bring a claim against witness as a new defendant (alleging that 
he was the link in knowledge between the defendants and 
third parties. The court would not allow someone, whose sole 
role had previously been that of a witness for the plaintiff, to 
be added as a defendant in exceptional circumstances and not 
once the primary issue and extensive findings of fact had been 
the subject of judgment. The witness would be bound by 
proceedings to which he was not originally a party and the 
substantial re-trial of matters which had already been 
determined between the other parties to the action 

4.80. However, a late amendment was allowed in Muir v Ann Street 
Brewery Company Ltd 1994 JLR 254 the Court of Appeal 
allowed an amendment to add a claim to contractual interest 
during an appeal in respect of the Royal Court’s refusal to 
award statutory interest.  The plaintiffs were structural 
engineers whose standard terms of business provided a period 
for payment, following which period interest would accrue. 
The defendant did not pay within the period and the plaintiff 
commenced proceedings to recover the fee and interest ‘at 
such rate and for such period as the court may think just’. The 
defendants paid the fee, and the action continued to judgment 
and appeal on the jurisdiction of the court to award statutory 
interest when the principal sum claimed had been paid. The 
Court of Appeal held that the plaintiff was not entitled to 
statutory interest as there was no sum in respect of which 
judgment was given. However, before the Court of Appeal the 
plaintiff sought to amend to recover the contractual interest 
specified in its terms and conditions because the amendment 
allowed the raising of a contractual entitlement which the 
plaintiffs had always had.  The failure to plead was an 
oversight, and the defendant should not be allowed to take 
advantage of that mistake. It had already taken advantage of 
the plaintiff’s acceptance of payment without interest; but 
also the defendant had adopted an obstructive strategy to the 
litigation (such as obscuring the correct company with which 
the plaintiff had contracted) 
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Terms as to costs and otherwise on which amendment granted 

4.81. The Court may stipulate any terms on which it will allow the 
amendment. The Court will usually grant the other parties 
leave to make amendments to their pleadings which are 
consequential on that amendment. For instance, where an 
order of justice is amended, the defendant will be allowed to 
amend its answer to plead to the new case appearing in the 
amendment. However, such consequential amendments are 
limited to truly consequential amendments:  any amendments 
responding to parts of the amended pleading which have been 
unaffected by the amendment are not consequential and 
should be struck out.281  The party applying for the amendment 
will usually be ordered to pay the costs of the application and 
occasioned by the amendment). So, where a party obtains 
leave to amend late which occasions an adjournment, he will 
usually be liable for the costs thrown away by the 
adjournment, whether the amendment was sought at trial or 
very shortly before the trial.282 

 

                                             
281 West v Lazard Bros. & Co. (Jersey) Ltd  1993 JLR N6d. 
282 Jobas Ltd v Anglo Coins Ltd 1987-8 JLR 359. 
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5. Co-ordinating similar proceedings 
Introduction 

5.1. To save time and costs where there are several proceedings 
with common issues of fact and law, the  Court may: 

a) consolidate them: ie. fuse them into one single 
proceeding; 

b) try them together:  so that they remain separate 
proceeding but there is only one trial; 

c) try them so that one is heard immediately after the 
other. 

5.2. Different parties may be aggrieved or implicated by the same 
event, in respect of which they separately institute their own 
different proceedings. However, because of their common 
origin, such proceedings may raise the same issues, whether 
they are issues of fact and evidence, or issues of law. Even 
where separate proceedings are commenced which do not have 
a common origin, they may nonetheless raise similar questions. 
Where there are separate proceedings which have issues in 
common, it may well be convenient for all involved to deal 
with them as much as possible together.  

5.3. The advantages of dealing with such similar cases together are 
obvious. Firstly, there can be a saving of court time and cost 
overall if there is only one trial, with one set of interlocutory 
hearings in respect of it. Also, it makes sense that the court’s 
decision in respect of similar cases be coordinated, so that 
similar cases do not have dissimilar outcomes (although the 
risk of this in Jersey may be less than in other jurisdictions 
given the smaller number of court personnel who are likely to 
hear the case).  

5.4. The RCR provide three methods of coordinating similar 
proceedings where these factors arise. Consolidation is the 
fusion of several proceedings into one. So, where two different 
proceedings are started, it may be better as a single 
proceeding. This will generally be more appropriate where the 
same or similar parties appear on each side raising the same or 
similar issues. Essentially, to the extent that the proceedings 
are identical or almost identical, it may be correspondingly 
advantageous to reduce them to a single proceeding. 

5.5. Trying two or more proceedings together is a step short of 
consolidation. The proceedings retain their separate character, 
but are dealt with simultaneously.  This offers a measure of 
coordination, but may be more appropriate, for instance, 
where different parties appear on different sides of the 
different actions, but those different actions happen to raise 
similar issues.  

5.6. The third option is to try one proceeding immediately after the 
other. This may be appropriate where the outcome of one trial 
may affect the outcome of the other. The utility of this 
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decreases, however, if the court in the first trial reserves its 
judgment.  

Jurisdiction  

5.7. RCR 6/11 provides:   

‘6/11      Consolidation of causes or matters 

(1)  If, when 2 or more actions are pending, it appears to the 
Court that – 

(a)    some common question of law or fact arises in both 
or all of them; 

(b)     the rights to relief claimed therein are in respect 
of or arise out of the same transaction or series of 
transactions; or 

(c)   for some other reason it is desirable to make an 
order under this Rule, 

the Court may order that those actions be consolidated on 
such terms as it thinks just or may order that they be 
tried at the same time or one immediately after another 
or may order that any of them be stayed until the 
determination of any of them. 

(2)  Actions that have been consolidated may be de-
consolidated at any stage of the proceedings.’ 

Approach of the Court 

5.8. The Court’s jurisdiction under RCR 6/11 is discretion, the main 
purpose of which is to save costs and time to the court and to 
the parties.283   However, the Court should not order 
consolidation or trying together unless the actions share an 
important question of law or fact rendering it desirable that 
they should be disposed of simultaneously.284  Even where 
there is such a common issue or common issues, it may be 
proper to refuse such an order where the pleadings are so 
complex that consolidation would demand much time, or 
where the second action supersedes the first.285 

5.9. Where it is desirable that two or more actions be disposed of at 
the same time, it does not follow that they should be 
consolidated. It may be more appropriate to try the actions 
together rather than consolidate them if consolidation would 
be likely to cause embarrassment at trial, or where trial 
together would be the most efficient and convenient method 
for the parties and the court.286  Factors which might affect 
the choice between consolidation include the complexities of 
the pleadings, which might be such as to would render 
consolidation impracticable.287 
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287 Ibid. 
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6. Case management 
Introduction 

6.1. The plaintiff must issue a summons for directions within one 
month of the close of pleadings. 

6.2. At the hearing of the summons for directions, the Court will 
give directions to prepare the matter for trial.  

6.3. The directions will address the state of the pleadings, discovery 
and the exchange of witness statements.  

6.4. The directions may also address the making of admissions and 
alternative dispute resolution, in order to narrow or dispose of 
the matter before trial. 

6.5. If a plaintiff fails to issue a summons for directions, his claim 
might be struck out either on application or of the Court’s own 
motion. 

6.6. To avoid being struck out, the plaintiff will have to show that 
he has otherwise prosecuted the case with diligence, that his 
failure is excusable and/or it is otherwise just to allow the 
matter to continue to trial. 

6.7. A trial date is fixed by removing the proceeding from the 
pending list and placing it on the hearing list, following which 
any party may apply to the Bailiff in chambers for a trial date. 

6.8. In practice, the matter will be placed on the hearing list at the 
directions hearing, at which the Court will also direct a date by 
which an application for a trial date should be made. The RCR 
contain separate provisions for a party to apply for both these 
steps separately, however.  

Summons for directions 

6.9. Once the pleadings have been filed, the parties have pleaded 
their respective cases and identified the issues for 
determination in the proceeding.  There are a number of 
standard interlocutory steps that will invariably need to take 
place to prepare the matter.  Discovery and inspection of 
relevant documents is the most important, allowing as it does 
each party fully to investigate the facts relating to the case as 
appears from the relevant documents held by each party.  
There may also further interlocutory steps which are needed, 
such as amendment or further particulars the parties’ 
pleadings.  

6.10. In order to prepare the proceeding for trial to reach that 
determination, the Court will give directions for the steps to 
be taken to prepare the matter for trial.  In order to obtain 
such directions, it is incumbent on the plaintiff to issue a 
summons for directions to bring the parties before the court 
for a directions hearing at which the court and parties can 
address the directions to be made.  If the plaintiff fails to issue 
a summons for directions timeously, he is liable to have his 
action struck out or dismissed:  the other parties may apply to 
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strike out on this ground, or the court may do so of its own 
motion.  

Plaintiff’s obligation to issue summons for directions 

6.11. RCR 6/26 provides: 

‘6/26      Summons for directions 

(1)     With a view to providing an occasion for the 
consideration by the Court of the preparations for the 
trial of an action so that – 

(a)      all matters which must or can be dealt with on 
interlocutory applications and have not already 
been dealt with may so far as possible be dealt 
with; and 

(b)     such directions may be given as to the future 
course of the action as appear best adapted to 
secure the just, expeditious and economical 
disposal thereof, 

the plaintiff must, within one month after the time 
limited for filing pleadings has expired, issue a summons 
for directions to be heard at least 14 days, and no more 
than 42 days, thereafter in the form (or substantially in 
the form) prescribed in Schedule 3. 

(2)     If the plaintiff does not issue a summons for directions 
in accordance with paragraph (1), the defendant or any 
other party to the action may do so or apply for an 
order to dismiss the action. 

(3)     On an application by a party to dismiss the action under 
paragraph (2), the Court may either dismiss the action 
on such terms as may be just or deal with the 
application as if it were a summons for directions. 

… 

(13)   If 2 months have elapsed from the time limited for filing 
pleadings and no summons has been issued pursuant to 
any of the foregoing provisions of this Rule, the Court 
may of its own motion, after giving not less than 
28 days’ notice in writing to all parties to the action, 
order that the action be dismissed, and the Court may 
make such consequential order as to costs or otherwise 
as it thinks fit. 

(14)  A person who was a party to an action dismissed 
pursuant to paragraph (13) may apply to the Court for 
the action to be reinstated.  

(15)    An application under paragraph (14) must be made by 
summons which – 

(a)     states the grounds of the application; and 

(b)      is supported by an accompanying affidavit 
verifying the facts on which the application is 
based.  
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(16)   On an application under paragraph (14) the Court, if it 
reinstates the action, may do so on terms as to costs 
(including security for costs) and shall give such 
directions as it thinks fit as to the future course of the 
action.’  

Making an application 

6.12. The plaintiff must issue a summons for directions in the form 
provided by RCR 6/26(1) Sch 3. This contains a list of proposed 
directions, which effectively provides a checklist for preparing 
the matter for trial (and as to which see below). The summons 
for directions will usually be heard before the Master.  

6.13. Moreover, where the Court is faced with applications which it 
does not consider fruitful to the overall progress of the case, it 
may refuse to hear such applications and invite issue of a 
summons for directions for the trial of the action, pursuant to 
the court’s power under r.6/21 of the Royal Court Rules 
1992.288 

6.14. If the plaintiff fails to issue a summons for directions, any other 
party may apply by summons for the action to be dismissed or 
the Court may dismiss it of its own motion.289   By Practice 
Direction RC 05/31, the Court has indicated that it will review 
an action after it has been on the pending list for six months to 
assess whether satisfactory progress is being made. If not, the 
Court will consider its own case management powers, including 
striking out or dismissing the claim pursuant to RCR 6/26(13) 
and also RCR 6/25 (as to which see 4.38 to 4.42). 

6.15. Any application to reinstate the action following dismissal by 
the Court must be by summons and supported by an 
affidavit.290 

Approach of the Court 

6.16. Rule 6/26 is intended to ensure that civil litigation is conducted 
in a timely and cost-effective manner.291 In the older cases, 
the approach was that an action would not be dismissed for 
failure to issue a summons for directions provided no real risk 
of prejudice has been caused by that failure.292    In more 
recent cases, however, the Court has indicated a different 
attitude. In a number of decisions relating to interlocutory 
delay, it has been stressed that there has been a wholesale 
change of culture in Jersey since 2000 and the legal profession 
has an overriding objective to bring proceedings to trial 
promptly, in accordance with an agreed ordered timetable and 
at a level of cost commensurate with the sum in dispute.293   

                                             
288 Sinel v Goldstein 2003 JLR Note 20. 
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6.17. Consequently, earlier decisions in which long delays had been 
regarded as acceptable had to be viewed against the 
imperative to bring proceedings to trial within a reasonable 
time.294   As a result of this imperative, the obligation on the 
plaintiff to issue the summons for directions has become 
correspondingly more important, and if he has not already 
done so, where the plaintiff is conscious of time slipping away 
he should comply with apply for directions pursuant to RCR 
6/26(1) rather than allow further delay.295  Should he fail to do 
so, the Court’s approach to dismissing a claim on the basis of 
that failure is stricter than the court’s other powers to dismiss 
or strike out a claim for want of prosecution (such as RCR 6/25 
as to which see 7.38 to 7.42) because by failing to issue the 
summons the plaintiff has positively disobeyed RCR 6/26(1), 
rather than allowed the case to drift.296 

6.18. Where the plaintiff has failed to issue the summons for 
directions as required, the approach of the Court to dismissing 
his action under RCR 6/23(2) and  6/26(13) is to consider the 
following questions, bearing in mind that the rule was intended 
to ensure that civil litigation was conducted in a timely and 
cost-effective manner:297 

a) apart from the failure to issue a summons for directions, 
has the plaintiff (including his legal advisers) prosecuted 
his case with at least reasonable diligence?  In other 
words, is he innocent of any significant failure to 
conduct the case with expedition, having regard to the 
particular features of the case. If not, that will point 
strongly towards the dismissal of the action.  

b) if so, in all the circumstances is the plaintiff’s failure to 
apply for a summons for directions excusable (in the 
sense that it should be  forgiven)?  If not, this again will 
point towards dismissal.  

c) if the failure is excusable, does the balance of justice 
indicate that the action should be allowed to continue?  
If not, that will also point towards dismissal.298 

These questions and the decision whether or not to dismiss an 
action without considering the merits should be taken on the 
basis of all the circumstances.299 The three questions should not 
therefore be considered sequentially, with the court only 
considering the next question if the plaintiff succeeded on the 
previous one.300 
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Example 

6.19. In Lescroel v Le Vesconte 2007 JLR 273 the plaintiff has brought 
an action for damages for personal injuries suffered in a road 
traffic accident. The defendant admitted liability but quantum 
of damages remained outstanding because the plaintiff was 
still receiving ongoing medical treatment for her injuries. 
Accordingly, the parties jointly wrote to the Master informing 
him that, although the case had been placed on the pending 
list, they were collating medical and accident reports and did 
not wish to take any further steps until the reports were 
completed.  Approximately three years later the Master issued 
a circular giving notice that the Court intended to consider 
dismissing certain listed actions, which were over three years 
old and requiring any party objecting to issue a summons 
within 28 days and show cause why his action should not be 
struck out. The plaintiff’s case was on the list, but by her 
advocate’s administrative error, no summons was issued and 
the action was dismissed.     

6.20. The court reinstated the case because in the overall context of 
the case, the appellant and her lawyers were innocent of any 
significant failure to conduct the case with expedition as the 
delay was caused by the wait for the medical and accident 
reports to be completed.   Secondly, the plaintiff had not 
simply done nothing since being informed in 2003 of the need 
to issue a summons for directions, as she had kept the Master 
informed as to the progress of the case while waiting for the 
reports. In these exceptional circumstances, her failure to 
issue a summons was excusable, even though three years had 
passed since it should have been issued. The court also held 
that the continuation of the action was in the interests of 
justice, as the respondent had admitted liability.  Had the 
appellant’s advocates responded to the Master’s circular, it 
was inconceivable that the court would have dismissed the 
action. 

6.21. However, the Court did emphasise that it is the responsibility 
of advocates to maintain adequate systems and not only might 
such an administrative failure as happened in this case be 
insufficient to excuse delay in future, but it might expose the 
advocates to liability for professional negligence.  

Case management when summons for directions heard 

6.22. The form of summons for directions provided by RCR 6/26(1) 
Sch 3 contains a list of standard directions in which 
appropriate details (such as proposed dates) are to be 
included. It also contains space for the addition of particular 
directions in addition to the standard list provided. The effect 
of this is that by issuing the summons for directions the 
plaintiff is applying for orders making those directions to which 
the other parties are summoned to respond. If any party on 
whom the summons is served has any directions or 
interlocutory orders he wishes to be made must, insofar as it is 
practicable to do so, apply for those orders at the summons fir 
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directions.301   At least seven days before the hearing of the 
summons, he must serve on the other parties a notice 
specifying those orders and directions in so far as they differ 
from those asked for by the summons.302 In practice, advocates 
will frequently try to agree directions to progress the case to 
trial in a sensible fashion.  

6.23. The list of directions in the summons is effectively a checklist 
according to which the parties and the Court address the 
following:   

a) Hearing list:  the first direction to place the action on 
the hearing list (as to which see below at 6.28). 

b) Interlocutory steps: such as consolidation of the action 
with another (see Chapter 5) amendment of the 
pleadings, further and better particulars of the 
pleadings, discovery and inspection of documents and 
the inspection and preservation of exhibits or non-
documentary evidence. 

c) Alternative dispute resolution:  whether the action 
should be stayed for alternative dispute resolution 
(pursuant to RCR 6/28 as to which see 7.29 to 7.31:  it 
also requires the parties to attend the hearing prepared 
to advise the Court what steps have been taken to 
resolve the dispute b alternative means.  

d) Trial preparation: including the serving of witness 
statements, a pre-trial review hearing to check on 
progress, a time estimate for the trial and a date by 
which the parties must apply to the Bailiff’s secretary to 
fix a date for the trial. 

6.24. RCR 6/26 also expressly provides for other potential case 
management directions that the Court may consider making. 
These include directing the parties: 

a) admissions: to make all admissions and all agreements 
as to the conduct of the proceedings which ought 
reasonably to be made by them. The Court may record 
in its act any admissions or agreements so made, which 
are made. It may also record in its act any refusal to 
make an admission or agreement, with a view to costs 
orders at the trial).303 

b) produce information: to give any information or 
produce any document at the summons for directions.304  
If any such information or document is not given or 
produced, the Court may record that in its act, with a 
view to costs orders at trial,305 or order the striking out 
of all or part of any pleading of the non-producing party 

                                             
301 RCR 6/26(10). 
302 RCR 6/26(10). 
303 RCR 6/26(7). 
304 6/26(8). 
305 6/26(8)(a). 
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and consequent judgment.306  No party is required to 
produce any documents or information which is 
privileged, however.307 

6.25. Further, the Court (and parties) may consider other directions 
to provide for the pragmatic and expeditious progression of the 
case towards resolution. Although the precise directions would 
be a matter for the discretion of the Court, they should ensure 
that the issues could be resolved within a suitable time-frame 
and at a reasonable cost, and could include (a) reducing 
evidence to affidavit form with cross-examination only 
available with leave, and then time-restricted; (b) directing 
the written submissions; and (c) placing time limits on oral 
submissions.308 

Adjournment of the summons 

6.26. The court will try to deal with all other interlocutory matters 
which have not yet been dealt with but which can be dealt 
with at the hearing of the summons for direction.309  If the 
Court adjourns the directions hearing, any party wishing to 
apply at the resumed hearing for any order not contained in 
the summons for directions or original responses to it must give 
serve notice of the orders he seeks at least seven days before 
the resumed hearing of the summons.310 

Sanction for failure to comply 

6.27. If any party fails to comply with an order made under the 
provisions of this Rule, the Court may, on the application of 
any other party to the action, make such order as it thinks just 
including, in particular, an order that the action be dismissed 
or, as the case may be, that the answer or other pleading be 
struck out and judgment entered accordingly.311 

Setting down for trial 

6.28. As provided by the rules, any party to proceedings may apply to 
the Court to set the matter down for hearing by placing it on 
the hearing list and the Court will do so if the matter appears 
ready for trial.312  Once on the hearing list, any party may 
apply on four days’ notice to the Bailiff in chambers for a 
hearing date to be fixed for the trial of the action.313  

6.29. In practice, as noted above, the Court will place the matter on 
the hearing list at the directions hearing and consider directing 
a date by which an application must be made to the Bailiff for 
a hearing date for the action.314  The effect of this is to focus 

                                             
306 6/26(8)(b). 
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308 Sinel v Goldstein 2003 JLR N20. 
309 RCR 6/2(5)(6). 
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the minds of all on the trial and trial date from a stage very 
shortly after all pleadings have been filed and served. The 
directions timetable is then focused on its purpose of getting 
the matter ready for trial from the outset, rather than leaving 
interlocutory matters to drift as proceedings in themselves as 
was perhaps tending to happen previously.  

6.30. In Ybanez v BBVA Privanza Bank (Jersey)Ltd 2007 JLR N45, the 
Court indicated the overall length of time it expected cases to 
take to get ready for trial. Nowadays, actions commenced 
since 31 October 2003315 should be brought to a conclusion 
within 12 months and pre-existing actions should be progressed 
as quickly as reasonably practicable.316  On the basis that 
actions should generally be concluded within 12 months, it was 
expected that even a complex case should be concluded within 
24 months. A delay exceeding 24 months was likely to be 
inordinate. If a delay exceeded 36 months, it would only be in 
wholly exceptional cases involving highly complex issues of law 
or fact or other circumstances that the delay would not be 
regarded as inordinate.317  

Failure to complete hearing timeously 

6.31. If there is a failure to set down for trial a matter which has 
been placed on the hearing list, the Court has power to dismiss 
the action of its own motion pursuant to RCR 6/25(2). This 
provides that: 

‘(2) If at the expiration of 3 years from the date on which an 
action was set down on the hearing list, the trial of the 
action before the Royal Court has not been completed, 
the Court may, of its own motion, after giving not less 
than 28 days’ notice in writing to the parties to the 
action, order it to be dismissed.’ 

Given the modern approach of the Court to delay, a failure to 
complete a trial within three years of the action being placed 
on the hearing list would no doubt require an exceptionally 
good reason. 

                                             
315 When the Master issued a Circular Letter indicating an intention to strike out stale 
claims pursuant to the Court’s powers to do so under RCR 6/26(13):  see Lescroel v Le 
Vesconte 2007 JLR 273. 
316 Ybanez v BBVA Privanza Bank (Jersey) Ltd 2007 JLR N45. 
317 Ibid. 
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7. Methods of disposal without 
adjudicating merits 

Introduction 

7.1. A stay is a suspension of proceedings.  They remain in 
existence, but frozen with no steps to be taken in the 
proceedings for as long as the stay is in place. 

7.2. A common reason justifying a stay of proceedings is the 
existence of parallel proceedings. These may be before a 
Jersey court of civil or criminal jurisdiction, or a foreign 
jurisdiction which is a more appropriate forum for the matter. 

7.3. The Court may also allow a stay for the purposes of alternative 
dispute resolution, and must stay the proceedings where the 
substance of the proceeding is subject to an arbitration 
agreement. 

7.4. A plaintiff may discontinue his claim only with the consent of 
the other parties or the leave of the court. Where he has 
discontinued, the court may stay any subsequent action until 
he has paid the costs of his first action. 

7.5. The Court has powers to dismiss proceedings in which no steps 
are taken for long periods of time (this is in addition to the 
jurisdiction to strike out for want of prosecution on the 
application of a party, as to which see 9.80 to 9.92). 

Stays 

7.6. Strictly speaking, a stay is not a method of disposing of 
proceedings, but rather they stay on foot but in suspension. 
The means by which this is achieved is that during the currency 
of the stay, no party is expected to take any steps in the 
litigation and moreover, they are not entitled to costs for any 
step taken during the currency of the stay. It is in this respect 
that it differs from an adjournment, which is a postponement 
of a hearing until a later date which is usually granted in order 
for further steps to be taken prior to the resumption of the 
matter before the court.  

7.7. A stay may be suitable for all manner of reasons, but it is 
particularly appropriate where there are parallel proceedings 
or some other factor which means that it is inappropriate to 
proceed with the proceedings for the time being, but where it 
is also inappropriate to dispose finally of the proceedings. 

Parallel proceedings 

7.8. The problems of parallel sets of proceedings in respect of the 
same subject matter of litigation are self-evident:  the cost of 
appearing in and being represented in each jurisdiction, the 
inconvenience to parties and witnesses of attending two sets of 
proceedings to go over the same ground, and the risk of 
different courts reaching different answers to the same 
question.   It is therefore sensible to halt one action and 
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proceed with the other.  However, as there may nonetheless 
be valid grounds for bringing the proceedings in parallel, it 
would not be correct to dismiss or dispose of one completely. 
Hence, the on of the proceedings might be suspended until the 
position in respect of the other has been resolved:  in other 
words, it is stayed.  

Parallel proceedings overseas:  forum conveniens 

7.9. The question of parallel proceedings can be raised where there 
are parallel proceedings on foot in a foreign jurisdiction. This 
is particularly germane in Jersey given its role as an offshore, 
international finance centre with a concentration of foreign 
owned funds. An important question is therefore which 
jurisdiction is the more natural and appropriate forum (the 
forum conveniens) and which the less natural and more 
inappropriate (the forum non conveniens) for the resolution of 
that single dispute.  

7.10. While the Jersey courts cannot control the process of the court 
overseas, it may take its own view as to which court is the 
more appropriate and, if it considers that the overseas court is 
forum conveniens, it will order a stay of the Jersey 
proceedings before it to allow the parties to resolve their 
dispute in the foreign court.  

7.11. Where a party seeks to stay proceedings in Jersey on the 
ground that is forum non conveniens, the first question for the 
Court is whether the proceedings are genuinely parallel: in 
other words, do they involve the same parties and is 
substantially the same remedy or relief sought in each?318 

7.12. If so, the Court will address the issue which court is forum 
conveniens and which non conveniens by asking the following 
whether:319 

a) an alternative forum is clearly more appropriate; and 

b) if so, are there any circumstances which could prevent 
the plaintiff obtaining justice in that forum?   

The resolution of the issue according to these questions is 
ultimately highly fact dependent in the circumstances of each 
case.320 

7.13. Where an action is pending in a foreign court and parallel 
proceedings are instituted in Jersey, the burden of proving 
that the court should exercise its discretion to stay the Jersey 
proceedings in accordance with the first question lies on the 
party seeking the stay and is a heavy burden to discharge, 
especially where the plaintiff in the foreign proceedings is the 
defendant in Jersey.321 Once, however, the party seeking the 
stay has established that the foreign court is the more 

                                             
318 Channel Islands & International Law Trust Co. Ltd v Pike 1990 JLR N12c. 
319 Gheewala v Compendium Trust Company Ltd 2003 JLR 627 PC; Noel v Noel 1987-8 
JLR 502. 
320 Noel v Noel 1987-8 JLR 502. 
321 Channel Islands & International Law Trust Co. Ltd v Pike 1990 JLR N12c.  
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appropriate jurisdiction, the evidential burden shifts to the 
party opposing the stay to satisfy court that is should 
nonetheless assume that jurisdiction under the second 
question.322  The inquiry at this stage is addressed to whether 
declining jurisdiction would deny that party a practical or 
juridical advantage that would deny him justice,323 or 
otherwise be vexatious or oppressive.324   The court will take 
account not only of injustice to the defendant, if the plaintiff 
were allowed to pursue the foreign proceedings, but also of 
injustice to the plaintiff, if the grant of the stay would deprive 
the plaintiff unjustly of advantages in the foreign forum.325  

Method of objecting to Jersey proceedings 

7.14. Where a party has been served who objects to the jurisdiction 
of the Royal Court, RCR 6/7 makes provision for the procedure 
he should adopt.  It allows that party to make his objection 
known to the Court and seek its ruling on it, but expressly 
provides that by doing so he does not waive his objection to 
the jurisdiction.  In the ordinary case, the party will have been 
served with a summons and an order of justice, and he should 
attend on the return date to make his objection known.  
Alternatively, if no return date has been given, he must apply 
by summons. 

7.15. RCR 6/7 provides: 

“6/7      Dispute as to jurisdiction 

(1)   The appearance of a party to any proceedings before the 
Court shall not be treated as a waiver of any irregularity 
in the proceedings or service thereof or in any order 
giving leave to serve the proceedings out of the 
jurisdiction. 

 

(2)    The reference in paragraph (1) to the appearance of a 
party to any proceedings is a reference to any appearance 
made – 

 

(a)     whether or not the proceedings have been served; 
and 

 

(b)     irrespective of the purpose for which it is made. 

(3)     Any party (in this Rule referred to as ‘the applying party’) 
who wishes to dispute the jurisdiction of the Court in the 
proceedings by reason of any such irregularity as is 
mentioned in paragraph (1) or on any other ground must – 

                                             
322 Re Allied Irish (C.I.) Bank Ltd 1987-8 JLR 157. 
323 Ibid. 
324 Yachia v Levi 1999 JLR N6a. 
325 Yachia v Levi 1999 JLR N6a 
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(a)     if a return date for appearance before the Court 
has been fixed – 

(i)     ask the Court to order that the proceedings 
be placed on the pending list, and 

(ii)     not later than 28 days thereafter apply to 
the Bailiff in chambers for a day to be fixed 
for the hearing of one or more of the 
applications mentioned in paragraph (4); or 

(b)     if no return date for appearance before the Court 
has been fixed, apply to the Bailiff in chambers, 
not later than 7 days after the expiry of the time 
limited for the filing by that party of a pleading in 
the proceedings, for a day to be fixed for the 
hearing of one or more of the applications 
mentioned in paragraph (4). 

(4)     The applications referred to in paragraph (3) are 
applications by the applying party for an order – 

 

(a)     setting aside the proceedings or service of the 
proceedings on that party; 

 

(b)      declaring that the proceedings have not been duly 
served on that party; 

 

(c)     discharging any earlier order giving leave to serve 
the proceedings on that party out of the 
jurisdiction; 

 

(d)     for the protection or release of any of his property 
arrested or threatened with arrest in the 
proceedings; 

 

(e)     discharging any earlier order made to prevent any 
dealing with any of that party’s property; 

 

(f)      declaring that in the circumstances of the case the 
Court has no jurisdiction over that party in respect 
of the subject matter of the claim or the relief or 
remedy sought in the proceedings; 

 

(g)     for such other relief as may be appropriate. 

(5)    An application by the applying party must be made 
by summons which – 
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(a)     states grounds of the application; and 

 

(b)     is supported by an accompanying affidavit 
verifying the facts on which the application is 
based. 

 

(6)     Upon hearing the application the Court (if it does not 
thereupon dispose of the matter in dispute) may give such 
directions for its disposal as may be appropriate including 
directions for the trial thereof as a preliminary issue. 

(7)     Upon notice being given of an application under 
paragraph (3), time limits for the filing of pleadings 
(whether applicable by virtue of these Rules or by order 
of the Court) shall not apply, and shall not begin to run, 
until the application has been dismissed by the Court or 
abandoned, as the case may be. 

(8)     A party who fails to make an application in accordance 
with paragraph (3) within the time specified in sub-
paragraph (a) or sub-paragraph (b) thereof (whichever is 
applicable) shall be deemed to have submitted to the 
jurisdiction of the Court in the proceedings. 

(9)     A party who makes an application in accordance with 
paragraph (3) shall not be deemed to have submitted to 
the jurisdiction of the Court in the proceedings unless the 
Court shall otherwise order.” 

 

7.16. RCR 6/7 is not limited to forum non conveniens cases but 
extends to disputes as to jurisdiction.  This includes objections 
to the order granting leave to serve out, and extends to other, 
more substantive objections to jurisdiction.  Nor is it limited to 
applications by a defendant.   For example, in Open Joint 
Stock Company “Alfa-Bank’ v EN+ Group Ltd 2009 JLR N3 
where the plaintiff issued an order of justice in respect of a 
contract containing an arbitration agreement subject to 
Russian law, the Court held that RCR 6/7 was wide enough to 
encompass an application for a stay under Art 5 of the 
Arbitration Law (as to which see below at para. 7.34.   

Examples of forum conveniens cases 

7.17. In Gheewala v Compendium Trust Company Ltd 2003 JLR 627 
the plaintiff brought an action in Jersey seeking to establish his 
entitlement to a share of his family’s substantial assets 
following the death of his father who had died domiciled in 
Kenya. The basis of the plaintiff’s claim was that he was a 
member of a joint Hindu family as recognized in Hindu law.  
The first defendant was a Jersey company alleged to hold 
assets for the joint family, but all the other defendants were 
descendants of the deceased father who were domiciled in 
Kenya albeit half were resident there and half in England. 
Initially after the father’s death, some family members had 
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held a mediation in London to settle the matter, but the 
settlement reached was then purportedly repudiated following 
which proceedings were issued in London, Kenya and Jersey. 
The disputed assets were scattered throughout East Africa, 
Europe (including substantial assets in the Channel Islands) and 
North America with the relevant documents in the same 
country as the asset in question.  

7.18. The Privy Council held that Jersey was forum non conveniens 
and the action would be stayed.  The joinder of the first 
defendant, the only Jersey resident, savoured of a tactical 
move to imply a greater connection with Jersey than was 
actually the case. Indeed, the Jersey company was content to 
reste à la sagesse de la Cour as its fiduciary obligations under 
Jersey law could just as easily be determined after the 
substance of the dispute had been litigated in Kenya as if they 
were litigated in Jersey. The Privy Council rejected the 
suggestion that Jersey was effectively an extension of the 
English jurisdiction and so any recognition of English 
jurisdiction by participating in the mediation did not apply to 
Jersey which was a separate jurisdiction with a distinct legal 
system and mode of trial.  Moreover, the family was an 
international family with world-wide financial interests, able 
and accustomed to travel and in a position to travel to Kenya 
as easily as to Jersey. Finally, the case involved concepts of 
Hindu religious law with which the Kenyan courts were not 
unfamiliar. 

7.19. In Re Allied Irish (C.I.) Bank Ltd 1987-8 JLR 157 Mr Urqhart 
engaged a Mr Spiller to recover a sum of money owed to him in 
England.  Once he had recovered it, Mr Spiller held it in 
England for a time and then ordered the transfer of the funds 
to an account which his English bank had opened with Allied 
Irish in Jersey.  Almost at once, the Mr Spiller was adjudicated 
bankrupt in England and his English bank notified Allied Irish 
representor of this and advised it that no transactions should 
take place on the account. Mr Spiller subsequently 
acknowledged in writing that a specified part of the account 
was held for Mr Urqhart beneficially and also executed an 
assignment under seal assigning the benefit of the account to 
Mr Urqhart.  Allied Irish nonetheless refused Mr Urqhart access 
to the account, notified Mr Spiller’s trustee in bankruptcy of 
Mr Urqhart’s claim and made the present representation 
seeking the guidance of the court. The trustee in bankruptcy 
sought to stay the proceedings arguing that the Royal Court 
was a forum non conveniens since both Mr Spiller and Mr 
Urqhart were domiciled and resident in England, the 
bankruptcy was English, with English assets and debts, and the 
funds in question in the Jersey litigation emanated from 
England. 

7.20. The Royal Court accepted these arguments and held that had 
succeeded in establishing that England was a more appropriate 
forum because the proceedings had a real and substantial 
connection with that jurisdiction and the only direct nexus 
with Jersey was that the funds were currently deposited with 
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Allied Irish, a Jersey company. Nor had Mr Urqhart shown any 
personal or juridical advantage available to him in Jersey 
which would cause injustice if he were deprived of it. On the 
contrary, England was clearly also the more appropriate forum 
on grounds of convenience and expense: the English court 
could summon and examine the bankrupt, while the Royal 
Court could not; and while the Royal Court could determine 
the ownership of the moneys claimed by the third party, the 
extra expense of an English action would still be necessary to 
determine the ownership of the balance of the account 
maintained with Allied Irish. Finally, judicial comity suggested 
that a stay should be granted. Otherwise, the trustee in 
bankruptcy would be able, in the English proceedings, to ask 
for the stay of the Jersey proceedings in respect of the funds 
which were subject to Mr Urqhart’s claim to avoid the risk of 
conflicting decisions.  

7.21. By contrast, Jersey was forum conveniens notwithstanding an 
English bankruptcy in Stanway v Bush 1992 JLR 115 The 
plaintiff was appointed trustee in bankruptcy of the first 
defendant by an English court. He then sought declaratory 
judgments in Jersey asserting the right to have moneys held in 
the jurisdiction in the names of the defendants transferred to 
him. A party intervened, claiming ownership of the disputed 
moneys and his representation to this effect was consolidated 
with the original action. Since the defendants were resident in 
England, the plaintiff obtained leave to serve them out of the 
jurisdiction. However, the trustee in bankruptcy later changed 
his mind and decided to seek the declarations in England 
instead. He applied to stay the Jersey action pending the 
outcome of proceedings yet to be commenced in the English 
court which had made the initial bankruptcy order. He argued 
that Jersey was forum non conveniens because the bankruptcy 
was controlled by the English court   The Royal Court dismissed 
his application and held that he had not shown that England 
was forum conveniens. On the contrary, there were no parallel 
English proceedings in train, and although the initial 
bankruptcy order had been made by the English court, this was 
the only factor in favour of an English trial. The action in 
respect of the disputed moneys would involve Jersey and not 
English bankruptcy law and it was therefore England and not 
Jersey that was the forum non conveniens. 

Parellel domestic proceedings 

7.22. Parallel proceedings in different courts should be stayed where 
the same relief could be obtained in both courts.326  Further, it 
may also be appropriate to stay one set of proceedings in a 
Jersey court until the determination of other proceedings 
which might themselves be decisive or influential in the first 
proceeding.327  The main reported cases in respect of this 

                                             
326 Forster (trading as Airport Business Centre) v Harbours & Airport Committtee 1989 
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involve the respective jurisdictions of the Petty Debts Court 
and the Royal Court in respect of landlord and tenant matters. 
In particular, the Petty Debts Court has exclusive jurisdiction 
under the Loi (1946) concernant l’expulsion des locataires 
réfractaires, and the Royal Court has long recognised that 
many other landlord and tenant matters are best dealt with in 
the Petty Debts Court.328    

7.23. For example, in Forster (trading as Airport Business Centre) v 
Harbours & Airport Committtee 1989 JLR 5b the Committee 
gave Mr Foster notice to quit his rented business premises. He 
objected that the notice was bad but in proceedings in the 
Petty Debts Court, the Judge ruled against him. He appealed 
against this decision and brought separate proceedings in the 
Royal Court seeking a declaration that the lease was still valid, 
a mandatory injunction that he be allowed to continue to trade 
from the premises, damages, interest and costs. The 
defendants applied to strike out the action as an abuse of the 
process of the court. The Court held that the Petty Debts Court 
was the proper court to deal with matters affecting the 
construction of leases, the eviction of tenants, tenants’ rights 
by reason of the Loi (1946) autorisant l’expulsion de locataires 
réfractaires. The Royal Court had traditionally taken the view 
that it should not concern itself with matters affecting the 
eviction of tenants (unless it was under a contract lease) and 
had allowed them to be dealt with solely by the Petty Debts 
Court. So, even though the present proceedings in the Royal 
Court sought remedies which were not available in the Petty 
Debts Court there was a serious possibility that the issues 
would be duplicated in the two courts. The Petty Debts Court 
should therefore continue to be seised of the case and the 
proceedings in the Royal Court would be stayed until the terms 
of the lease had been properly determined by the Petty Debts 
Court. 

Le criminel tient le civil en état 

7.24. A particularly important application of the considerations 
arising in respect of parallel proceedings arises where the 
parallel proceedings are civil proceedings on the one hand and 
criminal proceedings on the other. For these reasons, the civil 
court will be prepared to order a stay of the proceedings 
before it.329  This is traditionally encapsulated in the maxim ‘le 
criminel tient le civil en état’. 

7.25. Like all maxims, ‘le criminel tient le civil en état’ is not 
sufficient in itself to describe its application in full, and the 
mere existence of parallel civil and criminal proceedings is not 
of itself sufficient for the civil proceedings to be stayed. It is 
the general rule that the criminal issue is determined before 
the civil but that this is subject to exceptions.330  The 
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exceptions are first, that if one of the actions depends upon 
the decision in the other then it is the latter which is taken 
first.331   Second, if one of the actions is more important, the 
more important is taken first.332   The rationale behind the rule 
is that civil proceedings are not to proceed, in whole or in 
part, if to do so might give rise to a real risk of prejudice to 
persons who are or who might be defendants in criminal 
proceedings.333 However, if there is no such risk, the parties to 
the civil proceedings are entitled to proceed with them.334 

7.26. Thus, the principle does not stop the prescription period 
running and justify, still less require, the plaintiff to refrain 
from issuing civil proceedings:  however, it may be grounds for 
a stay of such proceedings once they are on foot335 and 
depending on the stage they have reached.336 

7.27. The court therefore has a discretion to control the conduct of 
civil proceedings to ensure that there was no real danger of 
prejudice to the fair trial of existing or potential concurrent 
criminal proceedings.337  The burden is on the person seeking 
the stay on this ground to satisfy the court that is proper to do 
so.338 

7.28. The principal consideration for the court is whether similar 
questions of fact would have to be decided in both sets of 
proceedings. If so, it will generally be wrong to allow a 
decision to be made first in the civil action as this would 
create such a danger of prejudice to the decision of the 
subsequent decision of the criminal court339 (not least because 
of the different standards of proof which apply in civil and 
criminal proceedings). Nonetheless, it might be appropriate to 
allow the interlocutory stages of the civil action in which there 
are no factual issues decided to proceed so as to prepare the 
case and avoid undue delay.340   

7.29. Where a civil trial can be decided without impinging on a 
question of fact to be decided in the criminal proceedings, it 
will be allowed to go to trial.341 

7.30. So, for example, in Glazebrook v Housing Committee 2000 JLR 
301, Ms Glazebrook had applied for housing consent which was 
refused by the Committee. She appealed to the Royal Court, 
and from there to the Court of Appeal.  Before the Court of 
Appeal hearing, the Ms Glazebrook indicated that she would 
challenge the evidence given by two officers of the 
Committee. She also made a formal complaint that these 
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officers had committed perjury, resulting in a police 
investigation as to whether they had committed any criminal 
offence. On this basis, the Committee applied for a stay until 
any potential criminal proceedings had been finally 
determined. The Court of Appeal refused the application, 
because the chairman and other members of the Committee 
had no ‘right to silence’ in the civil action and no question of 
perjury had been raised in relation to them.   They were the 
persons best placed to give evidence on what considerations 
they took into account in deciding to refuse consent to the 
appellant and they could answer the new evidence on affidavit 
if they wished to do so, even if the two officers would not.  

7.31. In Hickman v Norton 1987-8 JLR 602 the parties had been 
married, divorced and subsequently remarried and divorced 
again. On the second divorce the Royal Court the wife alleged 
that her husband had perjured himself giving evidence as to his 
financial position and appealed, also complaining to the police 
that he had committed perjury (although the allegation of 
perjury was not made in the notice of appeal).  The wife failed 
to lodge documents with the Court of Appeal as required. She 
claimed that she was entitled to await the outcome of the 
police investigation of her husband’s perjury under the rule ‘le 
criminel tient le civil en état’.  She argued that this rule 
required the delay of the hearing of civil proceedings until the 
criminal proceedings had been heard.  The Court of Appeal 
disagreed and held that she was not relieved of her duty to 
lodge her appeal within time by the rule ‘le criminel tient le 
civil en état’ this applied only to the making of the decision 
civil proceedings, rather than merely the taking of procedural 
steps. 

Parallel ADR 

7.32. The Court may stay proceedings to allow alternative dispute 
resolution pursuant to RCR 6/28 in its inherent jurisdiction.342   

7.33. RCR 6/28 the Court may at any stage of proceedings of its own 
motion or on application of any party direct a stay for such 
period as the court thinks fit to enable the parties to try to 
settle the dispute by means of alternative dispute resolution 
(it may also do so within its inherent jurisdiction).343  For the 
purposes of the rule, ‘alternative dispute resolution’ means 
any method of resolving disputes other than through the 
normal court trial process:  for example, the RCR expressly 
refer to mediation and conciliation.344 It does not necessarily 
extend to all negotiations, however:  there must be a dispute 
which requires resolution.345  For example, in KHD Humboldt 
Wedag AG Koln v La Générale des Carrières et des Mines 2005 

                                             
342 KHD Humboldt Wedag AG Koln v La Générale des Carrières et des Mines 2005 JLR 
N15. 
343 KHD Humboldt Wedag AG Koln v La Générale des Carrières et des Mines 2005 JLR 
N15. 
344 RCR 6/28(1). 
345 KHD Humboldt Wedag AG Koln v La Générale des Carrières et des Mines 2005 JLR 
N15. 
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JLR N15 the defendant defaulted on agreed debt repayments 
in respect of which defaults the plaintiffs obtained judgments 
Belgium. The plaintiffs sought to enforce the judgments in 
Jersey, which the enforcement proceedings the defendant 
applied to stay until the conclusion of ongoing international 
negotiations to reschedule the debts. The Court held that a 
stay was inappropriate as the debts were acknowledged debts 
and the negotiations in respect of them commercial, rather 
than ‘alternative dispute resolution’. 

7.34. Where the subject matter of proceedings is the subject of an 
arbitration agreement between the parties to that proceeding, 
Art 5 Arbitration (Jersey) Law 1998 provides for a mandatory 
stay of proceedings.  Pursuant to Art 5, the Court must grant a 
stay on the application of any such party, provided it is made 
within three weeks of the action being placed on the pending 
list, and the Court is satisfied that the agreement is null, void, 
inoperative or the matter now in dispute is not properly 
referable to arbitration within the terms of the agreement 

Representative proceedings 

7.35. Where there are numerous similar cases lodged with the Court, 
it may stay them and allow one of them to proceed to be used 
as a test case which will effectively dispose of most of the 
issue of liability in all the cases. The jurisdiction to do so is 
both within the Court’s inherent jurisdiction346 and the RCR.347  
This is considered in more detail at 1.22 to 1.40. 

Discontinuance 

7.36. A plaintiff may discontinue his claim (subject to what is said 
below). When he does so, there is no decision on the claim 
either way and it simply stops proceeding. There is nothing to 
stop him bringing a similar claim again (unless it is prescribed 
or the specific circumstances of the repetition of proceedings 
amount to an abuse of process), although such a claim is likely 
to be stayed unless he has settled any outstanding costs 
liabilities from the first proceedings.  

7.37. The restriction on discontinuance is that the plaintiff needs the 
consent of all parties to the action or the leave of court before 
he can discontinue:  in practical terms this translates into him 
being able to discontinue on the basis he is liable for costs.  

7.38. The RCR make specific provision in respect of discontinuance 
and subsequent proceedings at RCR 6/31 which provides: 

‘6/31    Withdrawal and discontinuance 

(1)     Except with the consent of the other parties to the 
action, a party may not discontinue an action or 
counterclaim, or withdraw any particular claim made by 
that party therein, or withdraw his or her defence or 
any part of it, without the leave of the Court, and any 

                                             
346 Labia v Jefferson Seal Ltd 1997 JLR 3c. 
347 RCR 4/3. 
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such leave may be given on such terms as to costs, the 
bringing of a subsequent action or otherwise as the 
justice of the case may require. 

(2)     Subject to the terms imposed by the Court in granting 
such leave, the fact that a party has discontinued an 
action or counterclaim or withdrawn a particular claim 
made by that party therein shall not be a defence to a 
subsequent action for the same, or substantially the 
same, cause of action. 

(3)     When a party is liable to pay any costs under 
paragraph (1), then if, before payment of such costs, 
that party subsequently brings an action for the same, 
or substantially the same, cause of action, the Court 
may order the proceedings in that action to be stayed 
until those costs are paid.’ 

7.39. When considering making an order to stay a subsequent action 
pursuant to 6/(3), the Court must consider the danger that it 
might stifle the legitimate claims of the plaintiff. Equally, the 
conduct of the plaintiff in both the previous and the current 
proceedings can be considered in the balance.348   So, for 
instance, an impecunious  litigant in person whose action is 
discontinued for some technical defect which forces him to 
start again (such as a failure to table) might be excused paying 
the costs before allowing the second to proceed.  

7.40. For example, Eves v Hambros Bank (Jersey) Ltd  1998 JLR 350 
was one instalment in long running litigation brought by Mr 
Eves in respect of a mortgage loan made to a company owned 
by Mr Eves and which resulted in his home being repossessed. 
Mr Eves had mounted a spirited defence to the proceedings on 
the mortgage, twice going to the Privy Council. He also 
launched a battery of proceedings against the defendant. 
Following the striking out of one set of proceedings, Mr Eves 
recommenced proceedings pleading many of the points which 
had been struck out. The Court ordered that he should pay 
costs of the first action before the second could proceed.  

Dismissal 

7.41. Dismissal of a proceeding most commonly occurs following a 
decision on the merits of the action, or rather, a decision that 
it has no merit and is therefore dismissed rather than an order 
being made as requested. However, the court also has powers 
to dismiss proceedings other than on its merits where there 
have been no steps taken during it for a long period.  

7.42. The RCR make provision for this at RCR 6/25, which provides:  

‘6/25      Deemed withdrawal; dismissal 

(1)  When proceedings have been adjourned sine die, if at 
the expiration of 5 years from the date on which it was 

                                             
348 Eves v Hambros Bank (Jersey) Ltd 1998 JLR 350. 
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first so adjourned no further steps have been taken, the 
proceedings shall be deemed to have been withdrawn. 

(2)     If at the expiration of 3 years from the date on which an 
action was set down on the hearing list, the trial of the 
action before the Royal Court has not been completed, 
the Court may, of its own motion, after giving not less 
than 28 days’ notice in writing to all the parties to the 
action, order that it be dismissed. 

(3)      This Rule does not affect the power of the Court 
under any other provision of these Rules to dismiss any 
proceedings.’ 

7.43. For the purposes of RCR 6/25(1), where an action has been 
adjourned sine die, summonses taken out for the purpose of 
having the action dismissed for want of prosecution (which 
have not in fact been adjudicated) are not moves progressing 
the proceedings amounting to ‘steps’ in the action so as to 
prevent its being deemed to have been withdrawn after the 
expiration of five years from the date of the adjournment.349 

7.44. For the purposes of RCR 6/25(2), the factors for the court to 
consider are the same as it would consider on an application to 
strike out for want of prosecution (as to which see 9.80 to 
9.92350). In other words, it should ask: 

a) has there been an inordinate delay? 

b) is that delay inexcusable?   

c) is the delay such as gives rise to a substantial risk that it 
is not possible to have a fair trial of the issues in the 
action, or is it such as is likely to cause or to have 
caused serious prejudice to the defendant?  

7.45. Serious prejudice is caused by the impairment of witnesses’ 
recollections and by the loss of their evidence as a result of 
illness or death.351 Moreover, a defendant is prejudiced simply 
by having a legal action against him pending for a long time.352   
The length of time elapsed is of itself increasingly a factor on 
the basis of which the Court is likely to take severe action 
against a tardy plaintiff. In the context of striking out for want 
of prosecution, the Court has indicated that is considers that 
actions commenced nowadays should be brought to a 
conclusion within 12 months, and even a complicated case 
should be concluded within 24 months.353  Hence, it considers 
that a delay exceeding 24 months was likely to be inordinate, 
and  delay exceeding 36 months would only exceptionally (such 
as highly complicated cases of law or fact) be regarded as 
other than inordinate.354   The Court indicated that if a 
plaintiff were to find time slipping away he should comply with 

                                             
349 Croxford (née Fort) v Le Claire 1994 JLR n5b. 
350 McGorrin v Pascoe 2002 JLR N24. 
351 Ibid. 
352 Ibid. 
353 Ybanaz v BBVA Privanza Bank (Jersey) Ltd 2007 JLR Note 45. 
354 Ibid. 
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RCR 6/26(1) of the Royal Court Rules 2004 and make an 
application for directions (as to which see Chapter 6) or seek a 
stay.355  It follows from these comments that where the court 
does give notice of an intention to strike out pursuant to RCR 
6/23(2), it will only be in the most exceptional circumstances 
indeed that it will not do so. 

Settlement 

7.46. Not infrequently, the parties will reach agreement to settle the 
action. Where this occurs, the action itself needs to be 
disposed of. The most usual means of doing so are to: 

a) Apply for a consent order, which contains the terms of 
the settlement the parties have agreed. Where the 
parties apply for a consent order containing the terms 
of settlement, the Greffier will draw an Act of Court 
accordingly. 

b) Inform the Greffier that the parties have reached 
agreement (without informing him of the terms of that 
settlement) and that the action is discontinued by 
consent. In such cases, the Greffier will not draw an Act 
of Court recording the dismissal unless the parties 
specifically request him to do so.  

 

 

                                             
355 Ibid. 
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8. Interlocutory applications 
Introduction 

8.1. An interlocutory matter is any matter occurring between the 
inception of proceedings and their final disposal at trial. There 
are a number of interlocutory orders matters for which a party 
may apply.   

8.2. An application for an interlocutory order is made: 

a) Inter partes, with all affected parties present to make 
their respective representations to the Court as to the 
appropriateness of the order sought.  

b) Ex parte, in special circumstances justifying it, where 
only the applicant is heard. If an order is made on an ex 
parte application, the Court will usually require a 
subsequent inter partes hearing to  

8.3. Any particular application may have a particular procedure 
which is appropriate to it under the RCR, customary law or an 
enactment. Unless there is such a special procedure for a given 
application, the ordinary procedure under the RCR for an 
interlocutory application is: 

a) Inter partes, by summons; and 

b) Ex parte, by representation. 

(In this text, where there is a specific process to be followed to 
make a specific application, that process is dealt with together 
with the application in question) 

Inter partes interlocutory applications by summons 

8.4. The majority of interlocutory applications will be made inter 
partes in order to obtain an order under a jurisdiction 
specifically provided by the RCR. Such applications should be 
made by summons, pursuant to RCR 20/1. This provides: 

‘20/1      Applications for orders and hearing of summonses 

(1)  Every application for an order under these Rules must 
be made, and any leave or directions must be obtained, 
by summons. 

(2)     The day for the hearing of a summons which is to be 
heard before the Greffier shall be fixed by the Greffier 
in such manner as the Greffier shall direct, and the 
summons shall be countersigned by the Greffier. 

(3)  The day for the hearing of a summons to be heard 
before the Court shall be fixed by application made to 
the Bailiff in Chambers, and the summons shall be 
countersigned by the Bailiff or the Bailiff’s Secretary. 

(4)    Rule 6/29(2) shall apply to an application under 
paragraph (3) as it applies to an application under that 
Rule. 
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(5)   A summons may be heard on any day on which the Court 
may sit. 

(6)     If the summons is heard before the Greffier, the 
Greffier may make such order as he or she thinks fit, or 
may adjourn the summons or any question arising 
therefrom to the Court for its decision and, pending the 
final determination of the summons, may make an 
interim order upon such terms as he or she thinks just. 

(7)    If the summons is heard before the Court, the Court 
may make such order as it thinks fit.’ 

8.5. In order to make an interlocutory application by summons 
pursuant to RCR 20/1, the applicant drafts the summons and 
then arranges a listing appointment before the Greffier or 
Master’s Judicial secretary, giving the other parties to be 
summoned at least two clear days notice of that listing 
appointment.356    All the parties then attend that appointment 
and the Secretary fixes a date for the hearing of the 
summons.357    

8.6. Following the appointment, the applicant shall serve the 
summons upon all other parties to the summons in the usual 
way;358 ie. at the address the parties have given for service359 
or at their last known address if they have not given an address 
for service.360  Unless a specific rule provides otherwise in the 
application made by the summons, it must be served at least 
four clear days before the date fixed for the hearing of the 
summons.361 

8.7. A party may seek to abridge the notice period for fixing a 
listing appointment or serving a summons before the hearing. 
If so, he may apply in writing to the Bailiff (through his Judicial 
Secretary) or to the Master as appropriate giving the reasons 
his request,362 copying that application to the other parties by 
fax.363  The Bailiff or the Master may wish to satisfy himself 
that there are good reasons for the request before acceding to 
it, and may consider any objections put forward by the other 
parties. Those other parties must notify any such objections 
‘forthwith’ or else the Bailiff or Master will proceed to 
consider the application.364   

8.8. However, where a party does object he will normally be given 
an opportunity to attend before the Bailiff or the Master to 
make submissions unless the Bailiff or Master considers that 
such an opportunity is in the circumstances unnecessary.365  If 
the parties are to be heard, they must be ready to attend 

                                             
356 Practice Direction RC 05/10 para (a). 
357 Practice Direction RC 05/10  para (b). 
358 Practice Direction RC 05/10  para (c). 
359 RCR 4/1(4); 6/6(1). 
360 Practice Direction RC 05/10 (d). 
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when directed, however short the notice, and the Master or 
Bailiff will proceed at the time fixed whether or not any party 
is absent.366  

Ex parte interlocutory applications by representation 

8.9. A representation will be the appropriate form in which to make 
an ex parte application. In order to make an application ex 
parte by representation, the applicant representor must lodge 
the representation with the Bailiff and the Greffier at least 24 
hours before he orally presents his representation to the Court 
(ie. attends a hearing in respect of the representation and 
makes any initial submissions.367   Once a representation is 
presented, the Court has a discretion as to how the 
representation will proceed.368 

8.10. Ex parte applications should not be made unless there is some 
special reason which justifies such an application being 
necessary. Secrecy is the usual reason, especially where a 
sensitive order such as a Mareva injunction is sought (as to 
which see Chapter 19):  however, injunctions of this nature are 
better applied for by the issue of an order of justice signed by 
the Bailiff containing such an injunction (see further at 3.17 to 
3.24). 

Other interlocutory applications by representation 

8.11. Where an order is sought pursuant to the RCR, the summons 
procedure provided by RCR 20/1 should be followed. This does 
not apply in any case where the order sought is not provided 
by the RCR, in which case the applicant may therefore apply 
either by summons or by representation (provided the specific 
application in question does not have its own prescribed 
procedure).  

8.12. In practice, a large number of interlocutory applications are in 
fact made by representation.  
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9. Summary disposal 
Introduction  

9.1. Once initiated, there are a number of mechanisms or 
applications which can be made summarily to dispose of a 
proceeding against any of the parties. 

9.2. The plaintiff can obtain judgment should the defendant not 
appear or oppose judgment at the first Friday hearing of his 
proceeding, providing it has been properly served. 

9.3. Should a party fail to file an answer, the party proceeding 
against him may obtain judgment by default against him. 

9.4. The Court may strike out a pleading where it discloses no 
reasonable case, is scandalous, frivolous or vexatious or 
otherwise an abuse of the process of the Court pursuant to RCR 
6/13 and the inherent jurisdiction.  

9.5. The Court may enter summary judgment in an action on the 
pending list where there is no defence to the claim or there is 
no issue requiring resolution at trial pursuant to Part 7 of the 
RCR. 

9.6. The rules relating to striking out and summary judgment in 
particular follow those of the former English RSC and the 
practice and principles applied are those contained in editions 
of the White Book from before April 1999. 

Judgment by default 

9.7. Judgment by default may be entered in favour of a plaintiff 
where the defendant fails to file an answer to the plaintiff’s 
statement of claim.  Judgment by default does not follow 
automatically, but the plaintiff must make an application to 
the Court which may be defeated if the defendant files an 
answer, even if late.  If judgment by default is entered against 
the defendant, he may apply to set aside that judgment. 

Plaintiff may apply for judgment pursuant to RCR 6/6(6)  

9.8. The RCR provide for judgment by default at  RCR 6/6(6) as 
follows:  

‘(6) The plaintiff may, after giving notice to the Greffier and 
to the defendant by 5pm on the penultimate working 
say before the sitting of the Court, ask the Court to 
pronounce judgment against the defendant- 

(a) if the time limit for filing an answer has expired 
and no answer has been filed; 

(b) if an answer has been struck out for any reason 
without the defendant having been given leave 
to file another answer;  or 

(c) if such leave has been given and the time limit 
for filing another answer has expired , and no 
such answer has been filed. 
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(7) Any judgment given under paragraph (6) shall be 
deemed to be a judgment by default and the provisions 
of 11/2 shall apply.’ 

(By RCR 1/1(2), ‘plaintiff’ extends to mean a defendant who 
has brought a counterclaim:  note, however, a separate régime 
applies to a third party who fails to file an answer and as to 
which see below.) 

9.9. RCR 6/3 provides that where general damages are claimed 
against a defendant who makes default or fails to file an 
answer, the plaintiff may seek interlocutory judgment against 
that defendant for damages to be assessed plus interest and 
costs, while proceeding with the action as normal against any 
other defendants. 

9.10. Failure to file an answer to a claim does not give rise to an 
implied judgment: Jersey Cheshire Home Foundation v 
Rothwell 1990 JLR 110; Overland v Cridland 1990 JLR N5a.369 

9.11. The pre-requisites for an application for judgment by default to 
be entered are contained in RCR 6/6(6)(a) and have been 
reiterated by the Court of Appeal in Bates v Bradley 1982 JJ 
59. First, the time for filing an answer must have expired; and 
second, no answer must have been filed by the defendant.   
Accordingly, where the defendant has filed an answer the 
Court cannot grant summary judgment, even if the answer is in 
itself inadequate (such as amounting only to a generalised, 
bare denial).370  This applies even where the answer has not 
been filed following the expiry of the time limit provided for 
doing so: judgment in default will not be granted if an answer 
is filed at any time before the hearing.371   Where an 
inadequate answer has been filed, the plaintiff’s remedy is to 
strike it out (see below), or to request further and better 
particulars (see above at 4.49 to 4.58).372  Ernest Farley & Son 
v Takilla Ltd 1984 JJ 123 indicated that the Judicial Greffe 
should not reject a document for procedural irregularity but 
the document should be filed and then subsequently attacked 
by the other party.373 

Defendant may apply to set aside judgment by default 

9.12. A judgment by default is a fully operative, binding judgment of 
the court sufficient. However, there is a risk of injustice to the 
defendant as the plaintiff’s claim has not been adjudicated 
against him on the merits. Hence, the RCR 11/2 gives the 

                                             
369 Both cases dealing with the position of defaulting third parties under what is now 
RCR 6/10(4); (below at 9.20 to 9.22), but in giving judgment in Jersey Cheshire the 
Judicial Greffier observed that did not ‘… believe that any rule of court or principle 
of law in the Island of Jersey gives rise to a judgment without the decision of the 
court’. In order to obtain judgment by default, the plaintiff must apply to the Court as 
provided by RCR 6/6(6). 
370 Bates v Bradley 1982 JJ 59. 
371 Jersey Cheshire Home Foundation v Rothwell 1990 JLR 110; Eves v Viscount 1998 
UJ 28; Bates v Bradley 1982 JJ 59. 
372 Bates v Bradley 1982 JJ 59. 
373 Jersey Cheshire Home Foundation v Rothwell 1990 JLR 110. 
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Court discretion to set aside a judgment by default on the 
application of the defendant:  

‘11/2 Power to set aside judgments by default 

(1) Any judgment by default may be set aside by the Court 
on such terms as to costs or otherwise as it thinks fit. 

(2) An application under paragraph (1) must be made by 
summons supported by an affidavit stating the 
circumstances under which such a default has arisen. 

(3) ‘Judgment by default’ does not include any judgment to 
which the defendant has given notice in writing to the 
Court that the defendant submits.’ 

Making the application  

9.13. The application is made by summons and must be supported by 
affidavit, stating the ‘circumstances under which the default 
has arisen’. Such circumstances are not limited to the reason 
leading to the default in filing answer, but properly extend to 
the merits of the defence to the claim under which the 
judgment has been obtained.374  The affidavit should therefore 
set out clearly the defence the defendant asserts to the claim, 
although it may be sufficient to exhibit a draft answer to the 
statement of claim.375  By extension, it would appear that the 
defendant should set out in his affidavit in support any matter 
on which he relies, and in particular any matter addressing the 
questions the court will consider (as set out in the next 
paragraph below).  

What the Court will consider 

9.14. As RCR 11/2(1) provides that the Court may set aside judgment 
by default, it is clear that the Court has a discretion whether 
or not to do so. According to the cases, when exercising that 
discretion, the essential requirement is to do justice between 
both parties.376  In assessing where the justice lies, the Court 
should weigh all the relevant factors bearing in mind that the 
coercive power of the court as expressed in a judgment has 
been obtained only by a failure to follow a procedural rule, 
rather than by evaluation of the merits or consent of the 
parties.377  

9.15. More specifically, the Court will consider the following five 
factors when weighing where the justice of the application lies 
between the parties:378 

a) Whether the defendant has a reasonably arguable 
defence:379 Unless the defendant can show that it has a 

                                             
374 Strata v Flaherty 1994 JLR 69. 
375 Watson v Ronez Ltd 2004 JLR N35. 
376 Strata v Flaherty 1994 JLR 69. 
377 Ibid. 
378 Strata v Flaherty 1994 JLR 69;  Jersey Agencies Ltd (T/a Designers Choice) v 
Allenby 1999 JLR N3c; Randalls Properties Ltd v Rozes Bay Hotel Ltd  2005 JLR N33. 
379 Strata v Flaherty 1994 JLR 69; Berry Trade Ltd v Moussavi 2003 JLR N51. 
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defence that is reasonably arguable there may be no 
injustice whatsoever in allowing the judgment to stand 
against him  

b) The reason for the default:  was it the fault of the 
defendant himself or his advocates; was it inadvertent? 

c) Whether the defendant’s application to set aside the 
judgment by default was itself made promptly or 
delayed (and therefore, it would appear, the reason or 
fault for any such delay). 

d) Whether serious injustice would be done to the 
defendant if he were not allowed to defend the 
action. 

e) Whether the plaintiff would suffer serious injustice if 
the default judgment were set aside. In Strata, the 
Court of Appeal held that there would be no injustice to 
the plaintiff if the action went ahead to a trial. On one 
view, this will always be the case, as the plaintiff is 
always necessarily faced with the prospect of pursuing 
proceedings up to trial to establish his claim. 
Conceptually, therefore, he is less likely to be dealt an 
injustice by setting aside the judgment by default than 
is the defendant who is deprived of the opportunity to 
contest the claim. However, it will tend to be unjust to 
the plaintiff who has a good claim (hence consideration 
of the merits of the defendant’s claim) or the longer 
time which has elapsed since the judgment has been 
entered before the defendant applies to set aside (in 
respect of which the courts’ approach to late 
amendments and the prejudice inherent in delay and 
the presumption that the plaintiff will have arranged his 
affairs on the basis that the judgment is not contested). 

9.16. In the leading authority of Strata v Flaherty 1994 JLR 69), the 
plaintiff agreed to adjourn the first Friday hearing of his claim 
for four weeks for the defendant’s advocate to take 
instructions. The advocate forgot about the adjourned hearing, 
and the plaintiff obtained judgment at the resumed hearing 
four weeks later.  Court of Appeal set aside judgment by 
default because Strata had a reasonably arguable defence, the 
default arose through the fault of its lawyer rather than Strata 
itself, there was no delay by Strata in applying to set aside the 
judgment, and while serious injustice would be occasioned to 
Strata were it deprived of the opportunity to defend the claim 
there would be no serious injustice to the plaintiff if its claim 
proceeded to trial.  

9.17. In Randalls Properties Ltd v Rozels Bay Hotel Ltd 2005 JLR N33, 
the plaintiff let a pub to the defendants, who were the lessee 
company and its guarantors. It began proceedings for money 
due under the lease. The defendants were jointly represented 
at the first hearing. However, after that hearing, one of the 
defendants dismissed those advocates and sought separate 
representation.  The advocates understood that they had been 
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dismissed by all the defendants, while the co-guarantor 
thought that they were continuing to represent him.  
Consequently, only the first guarantor was represented at a 
subsequent hearing and judgment by default was entered 
against the second. Following Strata, the Royal Court set aside 
the judgment as it would have been unjust to preclude him 
raising the same defence as the first guarantor was running 
solely because of a misunderstanding resulting in his being 
unrepresented.380 

9.18. By contrast, the defendant was taken to be author of his own 
misfortune in Cutner v Green 1980 JJ 269. Mr Cutner was an 
English solicitor and trustee of a Jersey trust. An action was 
brought against him in Jersey for his misuse of some 430,000 of 
trust funds, with which proceedings he was regularly and 
effectively served. However, he declined to respond to them in 
the mistaken belief, on the advice of counsel, that a Jersey 
judgment could not be enforced against him in England. When 
the judgment came to be enforced against him, he then 
applied to set the Jersey judgment aside, admitting liability 
for 400,000 of the 430,000 claimed.   Unsurprisingly, the Court 
of Appeal found that there would be no injustice in allowing 
the judgment to stand against him and refused to set it aside.  

9.19. In Jersey Agencies Ltd (T/a Designers Choice) v Allenby 1999 
JLR N3c the defendants did not attend the trial of the action 
through an oversight by their advocates, which resulted in 
their having only two days’ notice. The Court refused an 
adjournment and entered judgment by default. On the 
defendant’s application to set the judgment aside, the Court 
reiterated the five considerations in Strata. In the present 
case, there were further to anomalies  in the judgment (the 
quantum was incorrect and an interest rate set too high, and 
so judgment could be set aside without hearing the merits of 
the case.  

Third parties in default 

9.20. The position between a defendant and a third party under RCR 
6/10(4) is slightly different. This is because the third party has 
been convened under RCR 6/10(1) on the basis (alleged by the 
defendant convening him) that the third defendant is liable on 
some basis connected with the subject matter to be tried 
between the plaintiff and the defendant. Until that subject 
matter is tried, it may be premature and prejudge the matter 
to enter judgment wholly in favour of the defendant on the 
third party claim. Hence, the third party is deemed to admit 
the defendant’s claim 

9.21. RCR 6/10 provides that:   

(4) If the time limited for filing an answer by the third 
party has expired and no answer has been filed- 

                                             
380 It can be seen here a genuine error led to a failure to a defend – the intention 
always was to. 
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(a) the third party shall be deemed to admit any 
claim stated in the defendant’s answer and shall 
be bound by any judgment (including any 
judgment by consent) or decision in the action 
insofar as it is relevant to any claim, question or 
issue stated in the defendant’s answer and the 
defendant may, on giving notice to the Greffier 
and to the third party by 5pm on the 
penultimate working day before the day of the 
sitting of the Court, ask the Court to pronounce 
judgment against the third party as to liability, 
but not as to amount; and 

(b) the defendant by whom the third party was 
convened may, if judgment by default is given 
against the defendant in the action, at any time 
after satisfaction of that judgment and, with the 
leave of the Court, before satisfaction thereof, 
obtain judgment against the third party in 
respect of any contribution or indemnity claimed 
in the defendant’s answer and, with the leave of 
the Court, in respect of any other relief or 
remedy claimed therein. 

(5) The court may at any time set aside or vary judgment 
given under paragraph (4) on such terms as it thinks 
just’ 

9.22. While RCR 6/10(4)(a) provides that the defendant’s third party 
claim is deemed admitted, this does not give rise to a deemed 
or implied judgment.381  There is no judgment until entered by 
the Court, for which the defendant must make an application 
pursuant to RCR6/10(4)(a). 

Striking out 

9.23. The Court has a number of powers available to it to strike out a 
pleading.  Principal amongst these are the specific provisions 
of RCR 6/13 and the inherent jurisdiction of the court which 
allow the Court to strike out pleadings where they constitute 
an abuse of process.  These abuses include the failure of a 
pleading to disclose a reasonable case, attempts to re-litigate 
matters already decided upon by a Court or delay in 
prosecuting the proceedings. RCR 6/26(8)(12)(13) also contain 
powers which allow the Court  to strike out or dismiss actions 
of its own motion where there has been a failure to comply 
with the rules or delay. 

                                             
381 Jersey Cheshire Home Foundation v Rothwell 1990 JLR 110; Overland v Cridland 
1990 JLR N5a. 
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Striking out under RCR 6/13 

9.24. RCR 6/13 provides: 

‘6/13      Striking out 

(1) The Court may at any stage of the proceedings order to 
be struck out or amended any claim or pleading, or 
anything in any claim or pleading, on the ground that – 

(a)  it discloses no reasonable cause of action or 
defence, as the case may be; 

(b)  it is scandalous, frivolous or vexatious; 

(c)  it may prejudice, embarrass or delay the fair trial 
of the action; or 

(d)  it is otherwise an abuse of the process of the 
Court, 

and may make such consequential order as the justice 
of the case may require. 

(2) No evidence shall be admissible on an application under 
paragraph (1)(a).’ 

Making the application 

9.25. The applicant should indicate clearly those parts of the 
pleading he wishes to strike out, rather than leaving it to the 
court to decide.382 

Evidence 

9.26. Affidavit evidence is inadmissible on an application to strike 
out under 6/13(1)(a),383 because the RCR 6/13(1)(a) tests 
whether the claim as pleaded is one which is valid in law on 
the assumption that the facts pleaded are true. However, 
affidavit evidence is admissible in support of an application to 
strike out a pleading on the other grounds as set out in RCR 
6/13(1)(b)(c) or in the inherent jurisdiction of the Court.384  
When admissible, such evidence should clearly demonstrate 
the ground on which the striking out is said to be justified. 

The Court’s approach to striking out generally  

9.27. The function of RCR 6/13 to give the Court jurisdiction to 
eliminate a pleaded case which is of such a nature that the 
Court’s process ought not to be detained further to engage the 
party against whom the case is pleaded.   The exercise of the 
jurisdiction is discretionary, not mandatory, to be exercised 
having regard to the quality and all the circumstances relating 

                                             
382 Lazard Brothers and Company (Jersey) Ltd v Bois & Bois, Perrier & Labesse 1987 
JLR 639. 
383 RCR 6/13(2); Lazard Brothers and Company (Jersey) Ltd  v Bois & Bois, Perrier & 
Labesse  1987 JLR 639; Stephens v Stephens 1989 JLR 284; Blenheim Trust Co. Ltd v 
Morgan, Abacus (Guernsey) Ltd 1999 JLR N4a;  Minories Finance Ltd v Arya Holdings 
Ltd 1994 JLR 149; Trant v AG 2007 JLR 231. 
384 Minories Finance Ltd v Arya Holdings Ltd 1994 JLR 149; Trant v AG 2007 JLR 231. 
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to the plea in question.385 The unifying theme of the 
jurisdiction appears to be that the situations enumerated in 
RCR 6/13 meet this description and each therefore constitutes 
an abuse of the Court’s process:  this follows from the use of 
‘otherwise’ in RCR 6/13(1)(d) which implies that the grounds 
for striking out in the preceding paragraphs of RCR 6/13(1)(a) 
to (c) equally constitute abuses of process, and that RCR6(1)(d) 
is to catch such abuses of process as do not fall within those 
preceding paragraphs of the rule.386 

9.28. Striking out ‘drives a party from the seat of justice’387 and so 
the party seeking to strike out a pleading has a heavy burden 
to discharge before the Court will be prepared to do so,388 and 
the burden is particularly heavy on a party seeking to strike 
out a pleading in its entirety.389  It is made plain in numerous 
authorities that a pleading will only be struck out in a plain 
and obvious case when it can clearly be seen that a claim or 
answer obviously and incontestably unsustainable on its face 
within the meaning of a ground listed in RCR 6/13(1)(a) to 
(d).390   As the jurisdiction is a summary one, limited to such 
plain and obvious cases, it is not proper on an application to 
strike out to conduct a minute and protracted examination of 
the facts of the matter and all documents relating to it in 
order to establish whether the party pleading really does have 
a reasonable cause of action or defence.391    

9.29. The Court will give reasonable latitude to a pleading before 
holding that it should be struck out,392 as pleadings need not be 
perfect. The Court of Appeal put it thus in  In re Esteem 
settlement 2000 UJ 150: 

‘..it has to be appreciated by all who are involved in civil 
proceedings in the Royal Court that their objective has to be to 
progress those proceedings to trial in accordance with an 
agreed or ordered timetable, at a reasonable level of cost, and 
within a reasonably short time. 

The function of pleadings is to set out the material facts on 
which the parties will rely at trial to establish their causes of 
action or defences, and which the parties will seek at trial to 
establish by relevant and admissible evidence. It is no part of 
the function of advocates to seek to persuade the Royal Court 
to strike out the whole or part of a pleading which contains 
plainly arguable causes of action, or to edit a pleading whether 
so as to improve it or to make it less effective. It is no part of 

                                             
385 Stephens v Stephens 1989 JLR 284. 
386 Bowen v Noel Investments Ltd 1990 JLR 18 (obiter). 
387 Lazard Brothers and Company (Jersey) Ltd v Bois & Bois, Perrier & Labesse 1987 
JLR 639. 
388 Minories Finance Ltd v Arya Holdings Ltd 1994 JLR 149. 
389 Stephens v Stephens 1989 JLR 284 Channel Islands and International Law Trust 
Company Ltd v Pike 1999 JLR 28. 
390 Cooper v Resch 1987-88 JLR 428; Lazard Brothers and Company (Jersey) Ltd v Bois 
& Bois, Perrier & Labesse 1987 JLR 639; Stephens v Stephens 1989 JLR 284; Channel 
Islands and International Law Trust Company Ltd v Pike 1999 JLR 28 RC. 
391 Cooper v Resch 1987-88 JLR 428. 
392 Channel Islands and International Law Trust Company Ltd v Pike 1999 JLR 28. 
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the function of the Royal Court to lend itself to any such 
endeavours on the part of advocates. Formal pleading is an art, 
not a science, and to seek to achieve some abstract level of 
perfection in pleadings is not consistent with the objective I 
have stated, or of value in terms of time, effort or expense.’   

When to make an application 

9.30. According to RCR 6/13(1), a pleading may be struck out ‘at any 
stage’ but the case law makes it clear that the earlier an 
application is made, the better.  The application to strike out 
should be made promptly, as a rule by the close of pleadings or 
as soon as practicable after the filing of the pleading to be 
attacked.393  If the applicant delays in making his application, 
the Court may decline to hear it or refuse the application.394  
The Court’s ability to decline to strike out a delayed 
application appears to rest on the power to strike out being 
discretionary rather than mandatory.395 

9.31. In Stephens v Stephens 1989 JLR 284 the plaintiff applied to 
strike out the defendant’s answer. This was filed on 21 April 
1989, the time for filing a reply was 12 May 1989, and the 
summons for striking out was filed on 26 May 1989. The Court 
was of the view that the summons had not been filed 
promptly, nor as soon as practicable after service of the 
defence. However, it proceeded to hear the application on its 
merits as no point was taken by the plaintiff in respect of 
delay. 

No reasonable cause of action or defence 

9.32. A pleading will be struck out as disclosing no reasonable cause 
of action or defence pursuant to RCR 6/13(1)(a) if and to the 
extent that the factual allegations made in the pleading would 
be insufficient to ground the court giving relief even if they are 
established. Obviously, if that is the case, there is no point in 
allowing the party to proceed and subject his opponent to the 
cost, delay and trouble of litigating against that pleading. 

9.33. It is not simply a weak cause of action:  it must be doomed to 
fail as RCR 6/13(1)(a) uses the term no ‘reasonable’ cause of 
action or defence. A reasonable cause of action or defence is 
one with some chance of success of success.396   The approach 
is to consider the effect of the factual allegations made in the 
pleading as if they were true:397  if so, would that be sufficient 
for the court to attach an appropriate legal label allowing it to 
grant the plaintiff relief (when considering a statement of 
claim) or deny the plaintiff relief (when considering an 
answer). It is for that reason that affidavit evidence is 

                                             
393 Stephens v Stephens 1989 JLR 284. 
394 Stephens v Stephens 1989 JLR 284. 
395 Stephens v Stephens 1989 JLR 284. 
396 Lazard Brothers and Company (Jersey) Ltd v Bois & Bois, Perrier & Labesse 1987 
JLR 639. 
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2007 JLR 231. 
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inadmissible on an application to strike out under 6/13(1)(a).398 
Provided that the pleading discloses some cause of action or 
question fit to be decided by a judge, jurats or jury, the mere 
fact that a case is weak is not a ground for striking it out.399 
Particular caution is required in a developing field of law.400   

9.34. However, it may not be enough to strike out a pleading or part 
of a pleading just because, on its face, that part of the 
pleading attacked does not of itself ground relief. In In re 
Esteem settlement 2000 UJ 150 the Court of Appeal observed 
that pleading is an art, not an exact science. Rather, the 
function of pleadings is to be borne in mind (giving adequate 
notice of the case to the other party) and the parties should 
not detain themselves in editing the pleadings until they are 
perfect.  So, in Esteem, the plaintiff alleged that it had been 
defrauded of funds which the settlor a trust had used to settle 
the trust. The plaintiff pleaded other instances of fraud in 
which it alleged that the settlor had settled the proceeds of 
fraud into other trusts, which were not in issue in the present 
proceedings. The Court of Appeal held that, despite 
deficiencies in the pleading, an attempt to strike out these 
allegations was misconceived. These other trusts were fairly 
and adequately pleaded, in order to give the defendant proper 
notice of facts on which it would rely at trial. If it had not, the 
defendant might be heard to complain that it was taken by 
surprise by such evidence, or that the evidence was 
inadmissible as being outside the pleading.  

9.35. The Royal Court granted an application by a defendant to strike 
out on the grounds in RCR 6/13(1)(a) in  Lazard Brothers and 
Company (Jersey) Ltd  v Bois & Bois, Perrier & Labesse  1987 
JLR 639. Lazard was a claim to funds payable on the sale of a 
property. The plaintiff bank held charges on properties being 
sold and so was made party to a contract of sale of land, under 
which the defendant advocates undertook to release funds to 
the plaintiff following the passing of the contract in return for 
which the plaintiff would release the charges. If the contract 
were not passed, £77,500 was to be paid as liquidated damages 
by the party at fault.  The property being sold was discovered 
to be 20% smaller than thought, but the parties proceeded with 
the contract under reservation of rights.  The defendants did 
not release the purchase price to the plaintiff and advised the 
purchaser to commenced proceedings against the vendor and 
obtain an injunction against them to prevent it releasing the 
funds.  The defendants brought proceedings claiming a 20% 
reduction in purchase price, in response to which the plaintiffs 
brought an action claiming that the defendants had undertaken 
to pay the £77,500. The defendants applied to strike out.   The 
Royal Court struck out those paragraphs of the order of justice 
which pleaded against the defendant. It did not specifically 

                                             
398 RCR 6/13(2); Lazard Brothers and Company (Jersey) Ltd  v Bois & Bois, Perrier & 
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plead that the defendants had given an undertaking to the 
plaintiff, and simply pleaded a breach of duty without 
specifying what was the duty said to be breached. However, it 
gave the plaintiffs the opportunity to file an amended pleading 
within 14 days. Lazard Brothers and Company (Jersey) Ltd  v 
Bois & Bois, Perrier & Labesse  1987 JLR 639 

9.36. Actions in respect of contracts may often lend themselves to 
striking out under RCR 6/13(1)(a). For instance, in Minories 
Finance Ltd v Arya Holdings Ltd 1994 JLR 149 Arya gave to 
Minories a guarantee (governed by English law) of certain 
English companies debts to Minories of Arya claimed that it was 
an implied term of the contract of guarantee that Minories 
would act reasonably, fairly and not oppressively in enforcing 
its rights under the guarantee. The Court found that there 
could be no basis for such an implied term under English law, 
whether by implication of law or as necessity to give business 
efficacy to the guarantee, and struck out the claim. 

9.37. However, even where a claim is based on a contract there can 
be ambiguities of interpretation which will be sufficient to 
defeat such an application. For example, in Stephens v 
Stephens 1989 JLR 284 the plaintiff commenced an action by 
simple summons for arrears payable under a maintenance 
agreement. The agreement provided for the defendant to pay 
maintenance to the plaintiff at 470 per month following her 
vacating the family home, the precise amount to be reviewed 
in the light of their financial circumstances. ‘From the 
vacation of [the matrimonial home] by both parties, [the 
defendant] will pay maintenance at the increased rate of 470 
per month. At the date of vacation that increased sum of 470 
will be reviewable (either up or down) depending on [the 
parties’] respective financial circumstances at the time’. The 
plaintiff vacated and the defendant paid for about a year and a 
half and then stopped. The plaintiff contended that this 
required a minimum sum to be paid but that this would be 
reviewed in the light of the financial circumstances. 
Alternatively, she contended that the agreement provided for 
the 470 to be paid unless reviewed at the time of vacation, 
which had not occurred and therefore there could be no 
further review.  The defendant argued that he could no longer 
afford 470 and so pursuant to the term regarding review, he 
had engaged in negotiations with the plaintiff in respect of the 
level of payment.  While the Court indicated its sympathies 
were with the plaintiff, it held that she had not discharged the 
heavy burden of proving that answer was obviously 
unsustainable:  for instance, her own alternative contentions 
showed that the agreement was far from clear and 
unambiguous. It accordingly declined to strike out the answer.  

9.38. A statement of claim which is prescribed cannot be struck out 
under RCR 6/13(1)(a) as the cause of action itself is not 
extinguished; rather, the remedy is barred by the prescription 
defence which is available to the defendant (and for him to 
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plead (see Chapter 25)); however, it can be struck out under 
RCR6/13(1)(b) or (d) (see below).401 

RCR 6/13(1)(b): scandalous, frivolous or vexatious 

Scandalous 

9.39. Allegations in a pleading are scandalous if they are irrelevant 
and degrading, or if they are relevant, to the extent that they 
are embellished with unnecessary details.402 The pleadings 
must focus on the probanda necessary to ground or deny the 
relief sought and no more. So, in an action for breach of 
contract, it would be scandalous to include a gratuitous 
reference to a conviction for an offence of dishonesty which 
had no connection with the contract in question. Conversely, 
however, where an allegation is material and also happens to 
be degrading, it is not scandalous. So, where the actions which 
constituted a breach of contract were also an offence, it would 
not be scandalous to plead them. 

9.40. Technically, merely irrelevant detail which is not scandalous 
should be capable of being struck out on the grounds that (by 
reason of its irrelevance) it would embarrass or delay the trial 
of the action (see below at 9.44 to 9.51), or disclose no 
reasonable cause of action (see above at 9.32 to 9.38). 
However, unless the allegation were scandalous or likely to 
cause delay, there would be little point in striking it out and 
indeed, may fall foul of the Court of Appeal’s strictures in Re 
Esteem Settlement 2000 UJ 150.403 

Frivolous or vexatious  

9.41. The ‘frivolous or vexatious’ ground for striking out under 
6/13(1)(b) is similar to the ‘reasonable cause of action or 
defence’ ground under 6/13(1)(a) in that it focuses on whether 
the pleading is hopeless:  however, the question is not whether 
the allegations describe a sustainable legal position (as under 
6/13(1)(a), see above at 9.32 to 9.38) but whether the claims 
made can be substantiated on proper grounds.  In Channel 
Islands and International Law Trust Company Ltd v Pike 1999 
JLR 28 the Royal Court held that ‘frivolous or vexatious’ meant 
that which is obviously frivolous or vexatious, or obviously 
unsustainable. For example, it would be frivolous or vexatious 
to plead an apparently legally valid cause of action against 
solicitors or professional advisers merely to obtain discovery or 
costs.  

9.42. In Channel Islands and International Law Trust Company Ltd v 
Pike 1999 JLR 28 the beneficiaries of a trust (the Halifax trust) 
brought an action against the former trustee for breach of 
trust; this was stayed pending the resolution of proceedings in 
the Stroud County Court in which the trust claimed money 
from the plaintiff. During the stay, the new trustee of the 
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Halifax Trust brought a second action by order of justice 
against the former trustee claiming that the former trustee 
had caused loss to the trust. Both actions relied on the same 
facts and the same series of transactions. However, here, the 
second action was not frivolous or vexatious because the 
second order of justice disclosed a reasonable cause of action 
and a good arguable case. 

9.43. A good example of a frivolous or vexatious claim is one which is 
prescribed. Prescription does not extinguish the cause of 
action but prevents the Court granting a remedy in respect of 
it. So, the pleaded cause of action is a reasonable one in that 
the plaintiff will set out all the factual ingredients of the 
claim, on which relief may be granted. However, the defence 
of prescription is absolute and means that the plaintiff is 
bound to fail in obtaining relief. So, to put the defendant to 
the trouble and expense of defending it any further would be 
frivolous and vexatious.404 

RCR 6/13(1)(c): prejudice, embarrassment or delay 

9.44. The grounds for striking out under RCR 6/13(1)(c) apply to 
pleadings which will complicate the action unduly, by raising 
matters or complicating sub-issues which will ensnare the 
progress of the action unnecessarily thereby adding expense 
trouble and delay 

9.45. A wide interpretation is given to ‘prejudice’, which comprises 
(but is not necessarily limited to) pleading secondary matters 
which, if pursued, would necessitate documents and witnesses 
which might cloud the main issue and take the Court’s 
attention away from what really is the main contention 
between the parties.405  ‘Delay’ is self-explanatory.406  A plea is 
‘embarrassing’ where it is ambiguous, or where it is immaterial 
to the claim and must otherwise be pleaded to. A claim is 
embarrassing where the defendant does not know exactly to 
what he must plead, and an answer is embarrassing if it does 
not make clear precisely how much of the claim is admitted or 
denied by admitting, denying or not admitting every allegation 
made in the claim.407 

9.46. As the Channel Islands case made clear, these grounds are 
necessarily limited to parts of a pleading. The Court cannot 
strike out a whole pleading as the whole pleading cannot delay 
trial of the action – the whole pleading is the action.408 

                                             
404 In re Woolley 1991 JLR N11c. 
405 Rahman v Chase Bank (CI) Trust Company Ltd 19983 JJ 1. 
406 Ibid. 
407 Melva House Ltd v Bowshot Ltd and Regal Constr. (Jersey) Ltd 1991 JLR N4c. 
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9.47. So, in Channel Islands and International Law Trust Company 
Ltd v Pike 1999 JLR 28, the  applicant who was defendant to a 
second action brought by the trustee of a trust, the first having 
been brought by the beneficiaries, could not strike out the 
second action brought in respect of the same facts and the 
same series of transactions. Rule 6/13(1(c) only applies to 
parts of a pleading:  it cannot apply to a whole pleading, 
because if the whole pleading were struck out, there would be 
no ‘action’ the fair trial of which could be prejudiced, 
embarrassed or delayed as referred to in the rule.  

9.48. Where the main point will require an appeal hearing of a 
certain length, it will not embarrass that action to include 
subsidiary issue which will not add to the length of that 
hearing proceedings: Careves Investments Ltd v Hotel Beau 
Rivage Company Limited 1985-6 JLR 30. As this case dealt with 
an appeal, it may well be very different where the subsidiary 
matter will not lead to a hearing of greater length but may add 
greatly or disproportionately to the preparation of evidence or 
discovery. 

9.49. Allegations in a pleading were struck out as being prejudicial, 
embarrassing and likely to cause delay in Rahman v Chase Bank 
(CI) Trust Company Ltd 19983 JJ 1. The proceedings were 
commenced by representation by a widow who sought to 
attack a Jersey trust settled by her late husband. She raised 
two points: that the settlement was invalid under Jersey law 
and that her husband was domiciled in Lebanon and the 
settlement was invalid as contrary to the Moslem law of the 
Hannaffi School of the Sunni sect.  The plaintiff was ordered to 
serve pleaded particulars of her claim. When served, these 
contained a further allegation, relying on numerous 
documents, that the husband had died domiciled in New York, 
under the law of which the plaintiff would be entitled to some 
money whether or not the Jersey settlement was valid.  

9.50. The Court rejected a submission that the New York allegation 
would embarrass a fair trial simply because it would require a 
large number of witnesses with a consequential increase in 
costs. That followed because it was a complicated case, and it 
was not something the court could take into account to justify 
striking out passages which it would otherwise be right to leave 
in. However, it would prejudice or delay the fair trial of the 
action because the New York domicile was subsidiary to the 
validity of the settlement, which was the main issue.  The 
questions for the Court were first, whether the settlement 
valid and then secondly, what claim does the plaintiff have to 
its funds. Accordingly, the Court struck out the New York 
allegation as being prejudicial, embarrassing and delaying to 
the main point in the litigation. 

9.51. An application under RCR 6/13(1)(c) to strike out a pleading on 
the ground that it might prejudice, embarrass or delay the fair 
trial of an action may only be brought by an existing party to 
that action:  a person who is not a party cannot apply to strike 
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out a pleading on the ground that her joinder to the 
proceeding would prejudice, embarrass or delay them.409 

RCR 6/13(1)(d): Abuse of process 

9.52. An abuse of process is an improper use of the Court’s process as 
a means of vexation or oppression.410   However, mala fides on 
the part of the party pleading are not necessary to ground an 
abuse of process within the meaning of RCR 6/13(1)(d) (as it is 
for the tort of abuse of process.411  RCR 6/13(1)(d) gives the 
Court a catch-all jurisdiction to eliminate a pleaded case which 
is of such a nature that the Court’s process ought not to be 
engaged further by the pleaded case as an abuse of process, of 
which the previous grounds in RCR 6/13(1)(a)-(c) are specified 
instances.412  It follows that the instances which will fall within 
this paragraph cannot be exhaustively categorised, but only 
examples given.  

9.53. The jurisdiction to strike out under RCR 613(1)(c) extends to 
striking out prescribed claims which would be an abuse if they 
were to proceed as they are bound to fail and therefore would 
waste time and money413 (prescribed proceedings are also 
frivolous and vexatious under RCR 6/13(1)(b)414 (see above at 
9.41 to 9.43). However, a prescribed case may still only be 
struck out in a clear case.415 

9.54. In Bowen v Noel Investments Ltd 1990 JLR 184 the Court 
indicated that obtaining an arrest on an improper basis would 
have been an abuse of process, given the seriousness of the 
procedure, as would be a multiplicity of proceedings in respect 
of the same matter. The plaintiff obtained an ordre provisoire 
on the basis of a stopped cheque (ordres provisoires are 
considered below in Chapter 21):  in brief, they permit the 
interim seizure of movable property in the case of liquidated 
or acknowledged debts). Pursuant to the ordre, the Viscount 
duly arrested shares and the action was placed on the pending 
list, but the plaintiff’s failed to file particulars of claim. The 
defendant nonetheless filed an answer contending to strike out 
the ordre provisoire.    

9.55. The Court rejected the application to strike out the ordre 
provisoire because Art 1 of the Loi (1893) concernant le 
paiement des lettres de change etc. permitted the holder of a 
cheque to obtain an arrêt by ordre provisoire; it could not 
reconcile the authorities, and therefore could not hold that 
the plaintiff’s case was obviously and almost incontestably 
bad. However, if the authority had been clearer, the Court 
would not have hesitated to strike out the action as an abuse 
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of process as the ordre provisoire is a powerful remedy to be 
guarded jealously by the Court.  

9.56. The defendant in Bowen also argued that the plaintiff having 
commenced a second action by order of justice in respect of 
the same subject matter as the ordre provisoire, the 
proceedings commenced by that ordre should not be allowed 
to continue. The Court felt that this had merit, but decided 
that it was unnecessary to strike out the ordre provisoire since 
that action was stayed automatically by reason of the 
plaintiff’s not having filed particulars of claim (pursuant to the 
equivalent of RCR 6/2(2)(h) and 6/6(3)). 

9.57. In Minories Finance Ltd v Arya Holdings Ltd 1994 JLR 149 the 
Court of Appeal accepted that a pleading could be struck out 
as an abuse where the allegations it pleaded as fact could not 
be established. However, in assessing such an application, the 
Court will not embark on an extensive analysis of detailed facts 
and long affidavits.   In Minories, the plaintiff alleged that the 
defendant obtained a désastre on the basis of an incorrect 
affidavit and also that it was not insolvent at the time. The 
Court accepted that the affidavit was subject to criticism and 
therefore declined to strike out the claim on this ground.  The 
Court also accepted the defendant’s argument that, as an 
English judgment had been entered against the plaintiff which 
it had not satisfied, there were good grounds for obtaining the 
désastre on the basis of the insolvency of the plaintiff. 
However, as the désastre was based on the defective affidavit, 
it was reasonably arguable that the Court would not have 
received the déclaration en désastre and so the Court refused 
to strike out on this ground. 

Abuse of process and matters already litigated: chose jugée 

9.58. A clear and specific example of abuse of process of the Court is 
to attempt to re-litigate matters on which it as already 
pronounced and which is therefore a ‘chose jugée’ (a thing 
judged, or res judicata). It is vexatious and oppressive to 
subject a party to the litigation process where that process has 
already been engaged and decided. So, the Court will not 
allow the same parties to open the same subject of litigation in 
respect of matters which were brought forward as part of 
earlier litigation; nor will it allow the parties to open litigation 
in respect of matter which might have been brought forward in 
the earlier litigation by parties exercising reasonable 
diligence.416  The prior proceedings need not have taken place 
in Jersey or under Jersey law for the doctrine of chose jugée 
to operate: it applies in respect of both prior Jersey or foreign 
proceedings.417  The doctrine of chose jugée also applies in 
respect of prior arbitration awards.418 
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9.59. The Court of Appeal identified three categories of chose jugée 
in Minories Finance v Arya Holdings Ltd 1994 JLR 149. The first 
two relate to matters which have been litigated in prior 
previous litigation in Jersey or abroad; the third describes 
those matters which might have been litigated in previous 
litigation in Jersey or abroad. To these can be added a fourth 
aspect, where the litigation has the object or effect of 
attacking a previous judgment on the merits.  Hence, the four 
categories of chose jugée are: 

a) Cause of action estoppel par chose jugée: this arises 
when a cause of action is identical to a cause of action 
which has been determined in earlier proceedings, 
whether in Jersey or elsewhere, between the same 
parties and in relation to the same subject matter.  

b) Issue estoppel par chose jugée: this arises where: 

i) an issue has been decided by a judgment in 
proceedings in Jersey or elsewhere; 

ii) by a court of competent jurisdiction, on the merits, 
finally and conclusively; and 

iii) the identical issue arises for determination in the 
subsequent, Jersey proceedings between the same 
parties. 

c) Henderson –type estoppel par chose jugée:  this arises 
where a party to subsequent proceedings in Jersey 
raises matters which could and should have been 
litigated in earlier proceedings in Jersey or elsewhere. 
Except in exceptional circumstances, it will be an abuse 
of process for that party to raise those matters and he 
will be estopped from doing so.419 This type of chose 
jugée gets its name from the English case of Henderson 
v Henderson (1843) 3 Hare 100. The Court of Appeal 
noted in Minories that Henderson estoppel par chose 
jugée is in a state of development and depends on a 
careful examination of all the material circumstances of 
a particular case, so as to avoid the danger of shutting 
out claim properly brought by a mistaken application of 
a principle intended only to prevent abuse of process.   

d) Collateral attack it is an abuse of process to bring 
litigation (other than an appeal) which challenges a 
previous adjudication of a Court as being wrongly 
decided.420 

9.60. For the doctrine to apply, there must only be an identity of 
subject matter in the two proceedings, but also that subject 
matter must have been adjudicated upon its merits by the 
court seised of that litigation.421   The doctrine does not apply 
where there has been a mere procedural defect and the Court 
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has never gone into the merits, even though the same parties 
were before it.422  That subject matter extends to issues or 
facts which are so clearly part of the subject matter of the 
litigation and so clearly could have been raised that it would 
be an abuse of the process of the court to allow a new 
proceedings to be started in respect of them.423  

9.61. There must be a sufficient degree of identity between the 
parties to make it just to hold that the decision to which one 
was party should be binding in proceedings to which the other 
is party.424    However, a failure by the plaintiff in the first 
action to join a party against whom he proceeds in the second 
is not an abuse:  even where the matters pleaded in the 
second action have been adjudicated upon on the first425 
(although this might amount to a collateral attack on the 
earlier judgment, which itself is capable of being an abuse).  

9.62. In Channel Islands and International Law Trust Company Ltd v 
Pike 1999 JLR 28 the beneficiaries of a trust (the Halifax trust) 
brought an action against the former trustee for breach of 
trust; this was stayed pending the resolution of proceedings in 
the Stroud County Court in which the trust claimed money 
from the plaintiff. During the stay, the new trustee of the 
Halifax Trust brought a second action by order of justice 
against the former trustee claiming that the former trustee 
had caused loss to the trust. Both actions relied on the same 
facts and the same series of transactions. The Royal Court held 
that there was a sufficient degree of identity between the 
parties to make it just to hold that the decision to which one 
was party should be binding in proceedings to which the other 
is party.  Moreover, the Court held that the case did not fall 
within the Henderson principle of chose jugée because the 
plaintiffs in the two actions were different parties (ie the 
beneficiary in the first and the trustee in the second) who 
were suing in respect of different rights of action.  Nor had 
either the original action or the English action been 
adjudicated upon. 

9.63. In Cooper v Resch 1987-88 JLR 428 the plaintiff brought an 
action for the return to him of shares by his former wife. Six 
years previously, at the conclusion of divorce proceedings in 
England, the defendant wife had undertaken to return various 
chattels, and consequently the High Court gave no judgment in 
respect of them. The Royal Court rejected the submission that 
the return of the shares was chose jugée on the grounds that it 
should have been dealt with in the English proceedings.  Here, 
that was not the case as the question of missing chattels had 
been brought forward but not as the subject matter of 
litigation; it was brought forward to the extent that the judge 
was going to be asked to make an order but was spared 
adjudicating in minute detail by reason of the undertaking 

                                             
422 Ibid. 
423 Ibid. 
424 Ibid. 
425 Ibid. 



162 Civil Procedure Study Guide 2010 - 2011 

given. (An alternative analysis not considered by the Court 
would be that the matter was brought forward in the litigation, 
and judgment was avoided by reason of the undertaking which 
was given. The plaintiff was now suing on and in respect of the 
undertaking, rather than a pre-existing cause of action which 
would have merged in the judgment or should have been put 
before the court.) 

9.64. Ernest Farley and Sons Ltd v Takilla Ltd 1992 JLR 54 concerned 
the sale of property and allegations by the purchaser that the 
vendor had breached a restrictive covenant in respect of the 
height of buildings on land he retained following the sale. The 
purchaser brought an action against the vendor alleging that he 
had built in breach of the height restriction. During the trial, 
evidence was given that there had been some 
misrepresentation of the plans by the vendor to the purchaser 
and the purchaser succeeded in the Royal Court. However, the 
vendor succeeded on appeal, the Court of Appeal holding that 
the covenant was clear and had not been breached.  Further, 
the Court of Appeal found that neither misrepresentation nor 
mistake had been pleaded before it and therefore had to 
exclude evidence which could have supported such allegations 
in the absence of a pleading to that effect.  

9.65. In consequence, the respondent brought a second action 
claiming misrepresentation and seeking rectification of the 
contract. The Court of Appeal held that the second action was 
an abuse of process and should be struck out on the Henderson 
basis as it relitigated points which could and should have been 
raised in the first. The fundamental issue in the two actions 
was the same:  viz., whether the appellant had contractually 
bound himself not to build above a certain height and whether 
he was in breach of that obligation.  The claim for 
rectification, although a new cause of action, was no more 
than a means of establishing that the appellant did indeed bind 
himself in that manner. 

9.66. Moreover, the failure by a party or its advisers to lay a proper 
framework in its pleadings for the reception of evidence is not 
a special circumstance. That is precisely the type of situation 
for which the Henderson principle exists. In contrast, an 
example of special circumstance would be the plaintiff’s being 
unaware of facts which would have enabled him to raise the 
relevant issue in the earlier litigation.  So, the Court found 
that there was no special circumstance because it was clear 
that the evidence relied on was available in the first action: 
the respondent's problem was not the availability of the 
evidence, but that the evidence was not covered by its 
pleadings.  

9.67. An interesting point arose in Showlag v Mansour 1994 JLR 113 
because there were two contradictory foreign judgments which 
the parties pleaded against each other as chose jugée.  Mr 
Mansour was the driver of Sheikh Abdul Showlag. The Sheikh 
had held large sums of money on deposit at the Banco Hispano 
Americano and Bank of Tokyo, which, following his death, 
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were found to have been paid to Mr Mansour who then 
deposited the money with Jersey and Egyptian Banks (amongst 
others).  Mr Mansour claimed that the Sheikh had given him the 
money as a gift. The Sheikh’s heirs began proceedings against 
Mr Mansour in England, where Mr Mansour was resident, 
alleging that he had received the money as constructive 
trustee. They also sought an interlocutory order in Egypt to 
freeze the funds on deposit there; under Egyptian law, these 
were by way of criminal proceedings to which the heirs were 
parties civiles.  The English proceedings came to trial first. Mr 
Mansour did not attend, and the heirs obtained judgment in 
their favour which rejected Mr Mansour’s contention that the 
money had been a gift.  Subsequently, Mr Mansour’s defence to 
the Egyptian criminal proceedings failed and he was found 
guilty of stealing the funds, although he succeeded in an 
appeal against that judgment. 

9.68. Meanwhile, the heirs had commenced proceedings in Jersey to 
recover the funds from Mr Mansour, whose answer pleaded 
that the sums had been by way of gift.  Following the English 
judgment, the heirs applied to strike out Mr Mansour’s answer 
as chose jugée; following the Egyptian appeal, Mr Mansour 
applied to strike out the plaintiff’ claim. The Privy Council 
held that the English judgment should enjoy priority, being the 
first pronounced.    The general principle is that where there 
are two foreign judgments, the Court should give effect to the 
earlier in time unless there are special circumstances which 
would make it unfair to do so (such as one party being 
estopped from relying on the earlier judgment).  

9.69. Minories Finance Ltd v Arya Holdings Ltd 1994 JLR 149. Arya 
was a Jersey company which owned a group of English 
companies called the Gomba group. The Gomba group 
borrowed money from Minories, which Arya guaranteed. The 
Gomba group also gave cross guarantees supported by fixed 
and floating charges. In order to resolve various differences 
had arisen between Minories and Arya, they entered a further 
agreement under which the Gomba group would pay £14.6 
million within a certain time, on receipt of which Minories 
would release the guarantees and securities. The payments 
were not made, and Minories appointed receivers of Gomba 
companies, and commenced proceedings disposing of assets in 
England of a value of about £14 million. Arya brought 
proceedings in England claiming that Minories had breached 
the agreement:  the upshot of this litigation was judgment in 
favour of Minories for £11.5 million (approx) and US$ 833,601 
from Arya, and other sums from the Gomba group (known as 
the ‘Judgment Sums’). In addition to the appointment of 
receivers in England, Minories made an ex parte application to 
the Royal Court in Jersey to receive a déclaration en désastre 
against Arya.  

9.70. Subsequently, Arya brought further proceedings in both England 
and Jersey:  
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a) In the English action, Arya brought proceedings in tort 
for conspiracy to injure it and wrongfully interfere with 
its business interests in that it sought to recover more 
than the judgment sums by commencing and 
maintaining the receiverships in England and désastre in 
Jersey from 21 January 1986 (hence, the focus of the 
actions was the maintenance of the receiverships and 
désastre after they had commenced). It also claimed, in 
respect of the receiverships, breach of trust and breach 
of duty of care as mortgagee.  

b) In the Jersey action, Ayra claimed for breach of the 
contract of guarantee, breach of a duty of care as a 
bank (under Jersey law), a claim for breach of a duty of 
care under both Jersey and English law to make proper 
disclosure on the désastre application, a claim for 
malicious prosecution of the application to receive the 
déclaration en désastre, and a claim for making an 
improper déclaration en désastre. The focus of the 
Jersey action was thus the commencement of the 
désastre. 

9.71. The Court of Appeal declined to strike out the Jersey action, 
holding that: 

a) Arya was not cause of action-estopped par chose jugée, 
because the subject matter of the causes of action was 
not identical.  

b) Arya was not issue-estopped. In the English action, the 
only issue on which the High Court and Court of Appeal 
had ruled to determine the proceedings was the single 
issue whether Minories was prevented from claiming to 
be entitled to recover any money in excess of the 
judgment sum.  The English Courts expressly did not 
decide any other issue apart from this (for instance, 
they did not decide on the propriety of Minories either 
commencing or maintaining the désastre). There was 
therefore no identity of issue between the English and 
Jersey proceedings. 

c) Arya was not Henderson-estopped. The Jersey action 
was brought first. The court accepted that it was 
arguable that the continuation of the first started action 
would not be an abuse of process within the scope of 
the Henderson principle and therefore declined to strike 
out the order of justice.  

9.72. In In Re Key Trust 2003 JLR 437, the plaintiffs had commenced 
proceedings in Egypt to challenge the validity of a Jersey trust 
on grounds of Egyptian law. The trustee then ceased making 
distributions and applied to the Royal Court for directions 
under art. 47 of the Trusts (Jersey) law 1984 as to whether this 
was an appropriate course of action. As a result of disclosure in 
that action, the plaintiffs then decided to bring proceedings in 
the Royal Court attacking the validity of the trust on grounds 
of Jersey law. They applied for release from the undertaking 
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not to use discovered documents for a collateral purpose (as to 
which see below at 14.63 to 14.70). The Court granted the 
application, and also accepted on balance that the new 
proceedings should be commenced by order of justice as a free 
standing action.  

9.73. Because of Henderson estoppel, the defendants argued that all 
bases on which the trust was attacked by the plaintiffs 
whether arising under Jersey or Egyptian law should be 
included in the Jersey proceedings, to avoid the Jersey 
litigation being resolved in favour of the trust but the plaintiffs 
then bringing fresh Jersey proceedings to enforce successful 
Egyptian litigation.  The plaintiffs undertook not to enforce in 
Jersey any judgment obtained in Egypt on the proceedings as 
currently drafted.  

9.74. The Court accepted that it would be unacceptable for the 
plaintiff to bring two sets of Jersey proceedings in this way; 
however it could not force a party to bring forward a particular 
cause of action; nor can it control any enforcement of the 
Egyptian judgment in Egypt by the plaintiffs, if successful. 
However, it warned that if the Jersey litigation failed and the 
plaintiffs brought subsequent Jersey proceedings to enforce 
part of the Egyptian proceedings not covered by the 
undertaking (such as a new point raised on amendment), they 
would have an uphill task to persuade the Court that such a 
course would not be an abuse of process.  

Collateral attack 

9.75. Where an unsuccessful party sues his legal adviser for the 
negligent manner in which his action was conducted, it will 
generally be struck out as an abuse of process if it seeks to or 
would have the effect of impugning the correctness of the 
original judgment. However, such a claim might be allowed 
where there is fresh evidence of sufficient credibility and 
probative value as would entirely change an aspect of the 
case.426 

9.76. In T.A. Picot (CI) Ltd v Crills 1995 JLR 33 the plaintiff was a 
windows company, registered as owner of the trade names 
‘Veka Windows’ and ‘Vekaplast Windows’ under the 
Registration of Business Names (Jersey) Law 1956. A German 
company, Vekaplast Heinrich Lauman GmbH, brought 
proceedings in which it claimed to own the tradenames and 
trademarks ‘Veka’ and ‘Vekaplast’. Those proceedings were 
settled by consent order in which the plaintiff acknowledged 
Vekaplast Heinrich Lauman GmbH as owner of the marks and 
submitted to an injunction restraining it from claiming to be 
sole owner of the marks, although the plaintiff was not 
required to remove ‘Vekaplast’ from its name. Subsequently, 
the plaintiff brought proceedings against its advocate claiming 
that he had been negligent in settling the claim on the terms 
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he did, essentially on the basis that the advocate had 
misunderstood the essential basis of its position.   

9.77. The majority of the Court of Appeal (Le Quesne and Frossard 
JJ.AA) held that it would be inappropriate to deviate from the 
law regarding an advocate’s negligence as it was then 
enunciated by the House of Lords in Rondel v Worsely [1969] 1 
AC 191 and Saif Ali v Sydney Mitchell &Co [1980] AC 198  These 
cases (since overruled in England) maintained the position of 
English law that an advocate was not liable in negligence for 
his work in court, which extended to some pre-trial work in 
preparation for his appearance. However, the Court was 
unanimous in noting that there were difficulties in drawing the 
line between work related to appearing in court in respect of 
which an advocate enjoyed immunity from suit and the 
ordinary management of litigation, away from his appearance 
in court, in respect of which the advocate was not immune. It 
therefore held that on that basis alone, it was not suitable to 
strike out the claim. (T.A. Picot (CI) Ltd v Crills 1995 JLR 33 
per Le Quesne JA (with whom Frossard JA agreed) at 42; Blom-
Cooper JA at 48). 

9.78. The majority further held that when an issue is decided by a 
subsisting judgment of a court, the law will not allow a 
collateral attack on the correctness of that judgment in a 
court of co-ordinate jurisdiction. However, this rule does not 
apply where the order is made by consent rather than being 
the decision of the court itself.  

Inherent jurisdiction 

9.79. As considered above at 1.2 to 1.40, the Royal Court has an 
inherent jurisdiction. In respect of striking out, the Royal Court 
held in Mauger v Batty [1995] JLR 8c that its inherent 
jurisdiction allows the Court to strike out all proceedings 
before it which are obviously frivolous, vexatious or an abuse 
of process, including claims which are clearly speculative or 
hopeless. The power to do so is discretionary and is not limited 
to cases which are clearly speculative or hopeless.  The Court 
may look at all the evidence, including affidavit and 
extraneous evidence, and may even consider an application 
under the inherent jurisdiction which is made out of time. The 
power must only be used if it is clear that the action cannot 
succeed, and must not be used to prevent a litigant pursuing 
his legitimate rights.  

Delay 

9.80. An important use of the inherent jurisdiction of the Royal Court 
to strike out is as a sanction against delay.  The Court has 
decided that it is within its inherent jurisdiction to strike out 
an order of justice for want of prosecution.427   When 
exercising this jurisdiction, the Jersey courts have adopted and 
applied the principles expounded in Birkett v James [1978] 
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A.C. 297 and related cases.  Over time, these principles have 
evolved into an increased willingness by the Jersey Courts to 
strike out proceedings for want of prosecution, to the point 
where the emphasis has shifted on to the delay itself as a 
ground for striking out, with less focus being placed on the 
nature and extent of prejudice to the applicant.428   As a result 
of this evolution, the older cases which require the applicant 
to demonstrate prejudice need to be approached with some 
care, although they are referred to here as they have not been 
expressly overruled or discarded.  

9.81. There are two distinct, but related, circumstances in which the 
Court can strike out for want of prosecution. First, that the 
party to be struck out is guilty of intentional and contumelious 
default; or second, that the plaintiff  is guilty of inordinate 
and inexcusable delay in the prosecution of his action since 
issuing proceedings by reason of which the applicant for 
striking out has suffered some prejudice.429 

9.82. Delay is ‘inordinate’ where it is materially longer than the time 
usually regarded by the profession and the courts as an 
acceptable period.430 The Royal Court indicated in Ybanez v 
BBVA Privanza Bank (Jersey) Ltd 2007 JLR N45 that actions 
should generally be concluded within 12 months and even a 
complex case should be concluded within 24 months. So, a 
delay exceeding 24 months was likely to be inordinate and only 
in the most exceptional cases involving highly complex issues 
of law or fact or other circumstances that could a delay of 36 
months be considered anything other than inordinate. Only 
time which has elapsed after the commencement of the 
proceedings is relevant to the delay to be assessed,431 as the 
plaintiff has the entire prescription period in which to bring 
proceedings.   But the later the plaintiff commences his action, 
the greater is his obligation to prosecute it diligently.432    
Moreover, the Court no longer takes its former approach of not 
striking out for delay where the prescription period has not 
expired. Nowadays, the expectation and approach of the Court 
is that the plaintiff must progress and pursue his claim with 
diligence and dispatch:  if he does not due so, he will be struck 
out irrespective of whether or not the prescription period has 
expired.433 

9.83. The current approach is much less forgiving than delay than 
was previously the case. Until recently, the orthodox position 
was that in order to justify striking out, the inordinate and 
inexcusable delay must either give rise to substantial risk that 
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there cannot be a fair trial of the action434  or have caused 
serious prejudice to the defendants, whether as between them 
and the plaintiff, between themselves, or between them and a 
third party.435 

9.84. Such prejudice to the defendant is a matter of fact and degree 
to be examined in all the circumstances436 and may take a 
variety of forms.437  The effect of the lapse of time on the 
memory of witnesses, or their disappearance or death are 
likely candidates, the importance of which depends on the 
circumstances, the issues or the other evidence which may be 
given.438  The effect on the defendant of having a claim 
hanging indefinitely over him may constitute prejudice, but 
the anxiety which inevitably accompanies litigation has been 
held to be insufficient by itself to justify dismissing an action 
except in exceptional circumstances.439     The orthodox 
position was that it would not normally be sufficient for a 
defendant merely to assert prejudice.440  However, where 
there was a long delay into the prescription period before the 
plaintiff commenced proceedings, the defendant will only have 
to show something more than a minimal additional 
prejudice.441  Further, the length of the delay itself might 
suffice to satisfy the Court that there can no longer be a fair 
trial of the action where the relevant issues would depend on 
witnesses’ recollection of events that happened a long time 
ago442 and it is not necessary to adduce specific evidence of 
impairment of memory443  (and compare the approach when 
presuming prejudice in cases of late amendment, see above at 
4.72 to 4.71.  Once the plaintiff is guilty of further delay 
causing more than minimal additional prejudice, the prejudice 
caused by the totality of the period of delay may be 
considered.444 

Examples of approach to striking out for delay 

9.85. One of the earlier cases in respect of this jurisdiction is Skinner 
v Myles 1990 JLR 88. The plaintiff received private medical 
treatment from the defendant from 1973, in respect of which 
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she brought an action in contract by order of justice issued in 
1981. Further and better particulars of the order of justice 
were requested in 1984, which were not provided until 1987 
when a trial date was set, which the defendant asked to be 
adjourned to amend its answer following receipt of the 
particulars. By 1989 the plaintiff became dissatisfied with her 
advocate, by which time the defendant applied to strike out. 
The application was granted. The delay was inordinate, as the 
plaintiff had commenced towards the end of the 10 year 
prescription period for claims in contract, hence she had an 
increased duty to prosecute her action with dispatch. 
However, six years after the expiry of the prescription period 
the defendant was still waiting for particulars of the type and 
amount of damages claimed.  The Royal Court struck out the 
claim, holding it was impossible to have a fair trial, as relevant 
medical staff necessary to give evidence had left the island 
and would be difficult to trace, and it would be very difficult 
for witnesses to recollect the events of 17 years previously 
with sufficient clarity to permit proper cross examination on 
which the Court could reach a reasoned decision. Moreover, 
the defendants had not contributed to the delay, because their 
request for an adjournment ad merely been to enable them to 
amend their answers, and their request for further and better 
particulars was no more than an indication that they were 
preparing to go to trial.   

9.86. In Beasant v Pavan 1997 JLR 270 the plaintiff was admitted to 
hospital with a broken leg. He suffered from chronic cellulitis 
which he claimed to have informed hospital staff and which 
would have been obvious in any event. He received treatment 
for his leg inappropriate to his condition with the result that it 
worsened, and so he brought proceedings against the hospital, 
close to the end of the prescription period. The defendant 
filed an answer. There was then a delay of five years in which 
no step was taken in the litigation (although there was inter 
partes correspondence). During which the defendant destroyed 
records, including records of which staff treated the plaintiff 
according to its routine document retention and destruction 
programme. The Greffier Substitute, hearing the application to 
strike out, found the delay inordinate and held that while a 
mere assertion of prejudice by a defendant would be 
insufficient, where the memories of witnesses would have 
deteriorated, notes destroyed in circumstances in which it was 
not unreasonable to do so, and it was no longer possible to 
identify those who could be potential witnesses.  

9.87. In Garfield-Bennett v Phillips 2002 UJ 214. The plaintiff was 
attorney-executor of an estate. He sought recovery of 
£465,000 which the deceased, who had suffered from motor-
neurone disease, had provided to the defendant, the plaintiff 
alleged by way of loan in consideration of the defendant 
marrying the deceased and providing him with the nursing care 
and companionship until his death. The defendant did not 
marry the deceased, who lived with his daughters, and claimed 
the money was a gift.   
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9.88. The plaintiff alleged the loan had been made on 17 May 1990. 
The order of justice was issued on 6 March 2000 (two months 
inside the ten year limitation period). After an agreed 
adjournment sine die, the matter was placed on the pending 
list in September. On 17th March, by agreement, the action was 
adjourned sine die. In September 2000 the matter was placed 
on the pending list and an answer was filed in October. The 
plaintiff did not issue a summons until March 2002.  

9.89. The Royal Court held the delay, of some 16½ months, to be 
inordinate, and on the facts, inexcusable. As the proceedings 
had been commenced late into the prescription period, the 
duty on the plaintiff to prosecute its claim with dispatch was 
heightened.  The plaintiff’s advocate sought to excuse the 
delay on the grounds of his being busy, which excuse the Court 
gave short shrift. It held that, where an advocate is too busy to 
prosecute a claim, he may do one of three things:  (1) 
relinquish other work so that he can deal with the case in 
question within the necessary timescale; (2) transfer the case 
in question to another advocate, in his firm or (3) at another 
firm. The Court accepted that the defendant was prejudiced 
by the death of Mr Evans. Further, it was prepared to infer 
that the lapse of an additional 16½ months on top of a lapse of 
almost 10 years from the events in question would be likely to 
lead to further impairment of the memories of witnesses.  

9.90. In Gamlestaden v Baltic Partners Ltd 2005 JLR 57 para.62 
(overturned on other grounds by the Privy Council in 
Gamlestaden Fastigheter AB v Baltic Partners Ltd 2007 JLR 
393) Baltic was a joint venture vehicle of which Gamlestaden 
was a shareholder. Gamlestaden brought a representation 
claiming relief for unfair prejudice under arts.141 and 143 of 
the Companies (Jersey) Law 1991 in 1998. There was a 
prolonged bout of amending and requesting further and better 
particulars of pleadings, beyond which the proceedings had not 
progressed by April 2003 when the respondent applied to strike 
out the representation. The Court of Appeal followed the 
criteria set out in Garfield-Bennett and assessed different 
periods within this 24 month period as constituting inordinate 
delay. However, it found no prejudice had been occasioned by 
that delay, even though a witness had died during that period 
in September 2000. While there had been six months of 
culpable delay prior to his death, the representation would not 
have been ready for trial by then anyway, and the Court 
further doubted that the proceedings would turn in great part 
on oral evidence.  

9.91. In England, prior to the introduction of the Civil Procedure 
Rules, the Birkett v James approach to delay had come to be 
criticised as being too restrictive.  Over time, the Jersey cases 
show an increasing willingness to strike out on this ground and 
an increasingly generous interpretation of what constitutes 
prejudice to the defendant. In Garfield-Bennett the Royal 
Court added as a postscript the view that the time may come 
to review the above principles, which had been subject to 
criticism in England. It referred to the Court of Appeal’s 
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observation in The Esteem Settlement 2000 JLR N41 that the 
objective of all involved in civil proceedings has to be to 
progress the proceedings to trial at a reasonable level of cost 
and within a reasonably short time.   The Court also referred 
to its own powers to dismiss actions which were not prosecuted 
with dispatch. These are considered below.    

9.92. In Ybanez v BBVA Privanza Bank (Jersey) Ltd 2007 JLR N45, the 
plaintiffs instituted an action against the defendant bank in 
2003 in which they alleged the bank to have committed serious 
frauds between 1998 and 2000. Although the case was not a 
complex commercial case, the pleadings had not been 
completed fours years later.  Oral evidence was to be crucial 
in the case but a number of the main witnesses were no longer 
employed by the defendant and others had left the Island. The 
Royal Court upheld the striking out of the action even though 
the some of the claims pleaded were not yet prescribed.  As 
the pleadings in the present case had not been completed in 
four years, the delay was inordinate and would have been so 
even if the case were a complex commercial dispute. The 
delay was both inexcusable and seriously prejudicial to the 
defendant and caused a substantial risk that it would not be 
possible to have a fair trial. The Royal Court also held that the 
expiry of the relevant prescription period was no longer a 
ground for not dismissing an action for want of prosecution. 

Summary judgment 

9.93. Summary judgment may be given in favour of a plaintiff 
(including a defendant bringing a counterclaim) where he can 
establish beyond reasonable doubt on affidavit evidence that 
the defendant does not have a reasonable defence to the 
claim. Hence, it would be futile to carry the proceedings 
forward through the expense of discovery, evidence and a full 
trial. Conversely, summary judgment is not a substitute for a 
full trial and hence the defendant does not have to defeat the 
plaintiff’s claim on an application for summary judgment. The 
application will fail and the matter proceed in the ordinary 
way where the defendant can demonstrate that there is a 
sufficiently reasonable defence or triable issue which requires 
a trial to determine. However, the Court can impose conditions 
when it allows the matter to proceed in this way where it 
considers that the defence is not wholly substantial or bona 
fide. 

9.94. The rules regarding summary judgment are self contained are 
set out in a Part 7 of the RCR. The main rules of this part are 
set out below, but you should refer to Part 7 in full.  

9.95. The jurisdiction to grant summary judgment is contained in RCR 
7/1 which provides: 

‘(1) Subject to paragraph (2), when an action has been 
placed on the pending list, the plaintiff may, on the 
ground that the defendant has no defence to his or her 
claim, or to a particular part of that claim, or has no 
defence to such a claim or part except as to the amount 
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of any damages claimed, apply to the Court for 
judgment against the defendant. 

(2)  This rule does not apply to an action which includes a 
claim by the plaintiff- 

(a) for libel, slander, malicious prosecution or false 
imprisonment; 

(b) based on an allegation of fraud; 

(c) which is disputed, that a party to the action is 
the father of a child. 

(3) An application under paragraph (1) must be made by 
summons and be supported by an affidavit verifying the 
facts on which the claim, or the part of the claim, to 
which the application relates is bases and stating that, 
in the deponent’s belief, there is no defence to that 
claim or part, as the case may be, or no defence except 
as to the amount of damages claimed. 

(4) Unless the Court otherwise directs, an affidavit for the 
purposes of this Rule may contain statements of 
information or belief with the sources and grounds 
thereof. 

(5) The summons and a copy of the affidavit must be served 
on the defendant not less than 10 clear days before the 
day on which the defendant is required to appear.’ 

9.96. RCR 7/4 provides that a defendant may also apply for summary 
judgment on a counterclaim he has brought, to which RCR 
7/1(2)-(4), 7/2 and 7/3 apply mutatis mutandis (RCR 7/2 and 
7/3 are considered in the next paragraphs below).  

9.97. The approach of the Court and orders it may make are provided 
principally by RCR 7/2 and 7/3. RCR 7/2 provides for entering 
judgment for the plaintiff: : 

‘7/2 Judgment for plaintiff 

(1) Unless on the hearing of an application under Rule 7/1 
either the Court dismisses the application or the 
defendant satisfies the Court with respect to the claim, 
or the part of the claim, to which the application 
relates that there is an issue or question in dispute 
which ought to be tried or that there ought for some 
other reason to be a trial of that claim or part, the 
Court may give such judgment for the plaintiff against 
the defendant on that claim or part as may be just 
having regard to the nature of the remedy or relief 
claimed. 

(2) The Court may by order, and subject to such conditions, 
if any as may be just, stay execution of any judgment 
given against a defendant under this Rule until after the 
trial of any counterclaim made or raised by the 
defendant in the action.’ 
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9.98. RCR 7/3(3) provides for allowing the defendant to proceed to 
defend:  

‘7/3 Leave to defend 

… 

(3) The Court may give a defendant against whom an 
application is made under this Rule leave to defend the 
action with respect to the claim or part of the claim to 
which the application relates either unconditionally or 
on such terms as it thinks fit.’ 

9.99. RCR 7/6 makes clear that the Court can give judgment or leave 
to defend in relation to the whole or only part of the claim and 
defence. This means that the Court can give judgment on part 
of the action even where the plaintiff’s application is made in 
respect of the whole of his claim.445 

9.100. In addition, RCR 7/5 provides that where leave to defend has 
been given (whether conditional or unconditional) the Court 
may give directions for the future conduct of the action. 

Making the application  

9.101. The application may be brought by a plaintiff or defendant 
bringing his counterclaim in respect of an action which is on 
the pending list.446  In practical terms, this means an 
application is most likely to be made after the defendant has 
filed a defence as he has indicated an intention to defend the 
claim at the first Friday hearing in order for the matter to be 
placed on the pending list. It also means that once the matter 
is on the hearing list for a trial of the claim it is too late to 
apply for summary judgment. 

9.102. The application is brought by summons447 which must be served 
on the defendant 10 clear days before the return date.  The 
application may relate to the whole claim or a part only of the 
claim, in which case the applicant must make clear to which 
parts of the claim his application relates.448 

9.103. The application must be supported by an affidavit. This must 
set out and verify the factual basis on which the application is 
made. Importantly, it must go beyond this and the applicant 
must specifically depose that he believes there is no defence 
to the claim in respect of which judgment is sought.449  

9.104. RCR 7/3(1) provides that the defendant ma show cause against 
an application under RCR 7/1 by affidavit or otherwise to the 
satisfaction of the Court. The defendant’s affidavit must 
‘condescend upon particulars’ that is, it should as far as 
possible deal specifically with the plaintiff’s claim and 
affidavit, stating clearly and concisely what the defence is, 

                                             
445 Hambros Bank (Jersey) Ltd v Jasper 1993 JLR N6a. 
446 RCR 7/1(1). 
447 RCR 7/1(3)(5). 
448 Hambros Bank (Jersey) Ltd v Jasper 1993 JLR N6a. 
449 RCR7/1(3). 
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and what facts are relied upon to support it.450  The real 
nature of the defence must be shown,451 disclosing sufficient 
facts and particulars to demonstrate that there is a triable 
issue.452  It is not sufficient simply to deny the claim generally, 
but the grounds of denial must be stated clearly.453  The 
defendant should also make clear whether the defence to 
which he deposes goes to all or only part (clarifying which 
part) of the claim.454  

9.105. Should the respondent defendant fail to appear at the hearing, 
the Court may enter summary judgment under RCR 7/1 (and/or 
RCR 7/4), but it will be considered a judgment by default 
capable of being set aside pursuant to  RCR 11/2.455 

Approach of the Court to summary judgment applications and orders 

9.106. The essence of an application for summary judgment is 
assessing whether the plaintiff’s claim is unanswerable on the 
one hand or on the other hand whether there is some issue or 
matter which either means that there is a defence or 
reasonable likelihood of a defence to the claim, or some 
further issue or matter which requires the proceedings to go to 
trial. As the application is decided on affidavit evidence, such 
a fact or matter is usually one of disputed fact which requires 
oral evidence and cross examination to determine. It is for this 
reason that matters such as defamation, fraud and paternity 
are expressly excluded from the summary judgment regime by 
RCR 7/1(2).456  Although RCR 7/12(a) provides that summary 
judgment may not be obtained on an allegation of fraud, the 
plaintiff may obtain summary judgment (where appropriate) 
where the allegation is of breach of fiduciary duty.  

9.107. As with striking out, summary judgment drives a party from the 
judgment seat without a full hearing. Hence, the power to give 
summary judgment is intended only to apply to cases in which 
there is no reasonable doubt that the plaintiff is entitled to 
judgment in which it would be inexpedient to allow a 
defendant to defend for the mere purposes of delay.457   A 
defendant should not be shut out from defending unless it is 
very clear indeed that he has no case, and the Court should not 
grant summary judgment where there is any serious conflict as 
to matters of fact or any real difficulty as to matters of law. 
However, no matter how difficult a point of law is, if, once 
understood, the Court is satisfied that it really is unarguable it 
will give final judgment.458 

                                             
450 Nabarro v Axco  1997 UJ 230A, Toothill v HSBC Bank plc 2008 JLR 77. 
451 Nabarro v Axco  1997 UJ 230A. 
452 Toothill v HSBC Bank plc 2008 JLR 77. 
453 Nabarro v Axco  1997 UJ 230A. 
454 Ibid. 
455 RCR 7/7 
456 ANZ Grindlays Bank plc v Fattah 1996 JLR N5a. 
457 Lyden v Medens 1992 JLR 135; Nabarro v Axco 1997 UJ 230A. 
458 Ibid. 
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9.108. As a general principle, where the defendant shows that he has 
a fair case for defence or reasonable grounds for setting up a 
defence, or even a fair probability that he has a bona fide 
defence, he ought to have leave to defend.459   The Court must 
allow the defendant to proceed to defend the claim at trial by 
giving leave to defend pursuant to RCR 7/3(3) unless it is clear 
that there is no real substantial question to be tried, that 
there is no dispute as to the facts or law which raises a 
reasonable doubt that the plaintiff is entitled to judgment, or 
there is clearly no defence in law and no possibility of a real 
defence on a question of fact.460   In order to defeat an 
application for summary judgment, the defendant need not 
show a complete defence to the plaintiff’s claim (or the part 
subject to the application) but only show that there is a triable 
issue, or that for some other reason there ought to be a 
trial.461 Leave to defend should be given where the defendant 
raises any substantial question of fact which ought to be tried, 
or there is a fair dispute as to the meaning of the document on 
which the claim is based, or there is uncertainty as to the 
amount actually due462 or where the alleged facts are of such a 
nature as to entitle the defendant to interrogate or cross 
examine the plaintiff or his witnesses.463 

9.109. Summary judgment is therefore appropriate for cases in which 
the defence clearly has no merit. It is inappropriate and leave 
to defend should be given where is a defence, which may be 
less than probable but should be more than ‘shadowy’.464  In 
between are the ‘shadowy’ defences where there is real doubt 
as to the defendant’s good faith, or where the defence is just 
sufficient to avoid judgment but has very little substance. It is 
in respect of cases such as those that the Court may order 
conditional leave to defend.465   The most usual condition is 
that the defendant pay a sum of money into Court equal to 
that claimed by the plaintiff, effectively as security for the 
plaintiff that the money will not be salted away during the 
time it takes the matter to come to trial.  Where both the 
claim and the defence have the appearance of being 
‘shadowy’, bearing the appearance of falsity, disreputable 
business dealings or questionable conduct, it is not for the 
Court to make tentative assessments of the respective chances 
of success or bona or mala fides of the parties, but the Court 
should give unconditional leave to defend.466 

Examples of the summary judgment jurisdiction  

9.110. Nabarro v Axco 1997 UJ 230A is an unreported case, but 
contains a useful enumeration of the main principles applied to 

                                             
459 Ibid. 
460 Nabarro v Axco 1997 UJ 230A. 
461 Ibid. 
462 Lyden v Medens 1992 JLR 135. 
463 Nabarro v Axco  1997 UJ 230A. 
464 Kemp (Penningtons) v Meditco Ltd 1995 JLR N5a; Nabarro v Axco 1997 UJ 230A. 
465 Kemp (Penningtons) v Meditco Ltd 1995 JLR N5a. 
466 Nabarro v Axco 1997 UJ 230A. 
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summary judgment applications and is a good example of 
issues requiring trial and making summary judgment 
inappropriate. The plaintiffs were the beneficiaries of the 
trust, which was settled by their father, who was expressly 
excluded as a beneficiary by the terms of the trust. They 
brought a claim alleging that the defendant trustee had 
nonetheless made payments to the father in breach of trust. 
They alleged that numerous payments had been made which 
were represented by a global figure of £119,051 which 
appeared as a loan to the father in the draft unaudited 
accounts of a company owned by the trust, reference to which 
was omitted the following year. The affidavits disclosed 
various correspondence suggesting that payments to the father 
be treated as a loan. There was further evidence that 
payments had been made in respect of holidays taken by the 
plaintiff and women who had been described at the time as 
nannies to the plaintiff children, but whom they alleged to be 
girlfriends of the settlor. The plaintiffs alleged a second 
breach of trust in respect of the proceeds of sale of a yacht 
they alleged to be a trust asset. 

9.111. The Greffier refused summary judgment and gave unconditional 
leave to defend. While the evidence disclosed many suspicious 
circumstances, he found the whole series of transactions in 
issue to be ‘shrouded in mystery’.  He accepted that it might 
be possible for him to analyse the figures put forward to 
deduce which had been spent on the plaintiffs and which had 
not, the claim was for an unparticularised and global sum of 
£119,051 and there simply was not the evidence before him as 
to who had been on which particular holidays, or for what 
portions of which holidays. Similarly, while it was common 
ground that the yacht was a trust asset (at least to half its 
value), the circumstances of its acquisition of the yacht and 
also its becoming a trust asset were too opaque for summary 
judgment to be entered. 

9.112. However, the Greffier did order the defendant to provide an 
account, exercising jurisdiction under 7/1 (presumably the 
Greffier intended to refer to RCR 7/5) and the inherent 
jurisdiction of the Court. He held that the defendant trustee 
must be under a duty to account to the plaintiff beneficiaries, 
and an account was necessary for the preparation of the case 
for trial so that the plaintiff knew precisely what funds had 
been applied for what purpose. 

9.113. In contrast, summary judgment was entered in Lyden v Medens 
1992 JLR 135. The plaintiff leased a Toyota Hilux pick up truck 
for 36 months, which he alleged was dangerously defective, in 
breach of the lease agreement. The defendant made no serious 
attempt to dispute that the truck was defective, but it relied 
on an exclusion clause within the lease agreement which 
provided that it had ‘… no particular knowledge of the lessees 
requirements nor any expertise in relation to the suitability of 
the goods for the purpose required…’. The Court was prepared 
to construe the clause on which basis it granted summary 
judgment for the plaintiff.  It found that the law of Jersey was 
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at least that the applicability of the exemption clause was a 
question of construction depending on the intention of the 
parties. The Greffier concluded that any Jersey Court would 
conclude the defects to be too serious to have been 
contemplated within the clause and entered judgment for the 
plaintiff. 
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10. Payments into court 
Introduction 

10.1. At any time, the defendant may pay into court money in 
satisfaction of the claim against him.  

10.2. The point of his doing so is to incentivise or pressure 
settlement of the action, by reason of the costs consequences 
of a payment in. 

10.3. The costs consequences of a payment into court by a defendant 
are that, if the defendant pays into court more than the 
plaintiff finally recovers in the litigation: 

a) The plaintiff will recover from the defendant his costs 
up to the date of the payment in; but 

b) The defendant will recover from the plaintiff his costs 
from the date of the payment in. 

Régime for payments in under the RCR 

10.4. The régime for payments into court is provided by RCR 6/33, 
which provides: 

‘6/33  Payments into Court 

(1)  In any proceedings before the Court any defendant may 
at any time pay into Court a sum of money in 
satisfaction of any cause of action in respect of which a 
claim is made.  

(2)     Such payment shall be made by lodging a sum of money 
with the Greffier who, unless otherwise directed, shall 
place the money on deposit with a bank that is a 
registered person within the meaning of the Banking 
Business (Jersey) Law 1991 or with a finance and 
investment subsidiary of such a bank. 

(3)     The Greffier shall within 7 days of receipt of payment 
give notice of the payment to all parties to the 
proceedings.  

(4)     Except with the consent of the other parties to the 
proceedings, no payment may be withdrawn without 
leave of the Greffier, such leave to be obtained by 
summons.  

(5)     Except when the tender of payment is pleaded by the 
party making payment, the fact that payment into Court 
has been made shall not be disclosed to the Court 
before whom the proceedings are tried until all 
questions of liability and of the amount of debt or 
damages have been decided.  

(6)     Subject to paragraph (7), the Court when awarding costs 
may take into consideration the fact that payment into 
Court has been made. 
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(7)     Nothing in this Rule derogates from the discretion of the 
Court to make such order as to costs as it deems just.’ 

Payment in 

10.5. Payment in under RCR 6/33 is a useful procedure which allows 
a defendant both to protect himself and apply pressure to the 
plaintiff to settle his action. Both protection and pressure 
derive from the costs consequences of the payment in.  

10.6. Ordinarily, where the plaintiff recovers something in the final 
judgment, even where his recovery is limited to a small 
percentage of his claim, he is considered to have won and 
therefore be entitled to his costs on the principle that costs 
follow the event. However, where the defendant makes a 
payment into court, the event is assessed by reference to the 
payment in. Where the defendant has made a payment into 
court which exceeds the amount of the plaintiff’s recovery, 
the plaintiff’s recovery is assessed as a loss against that 
payment in for as long as the payment was available to him.  
Had the plaintiff accepted the payment in, he would have 
recovered more money at less cost both to himself and the 
defendant.  Equally, however, the tendering of the payment in 
is a success for the plaintiff because it constitutes either a 
recovery or potential recovery of the sum paid (depending on 
whether it is accepted) at the time it is paid.  

10.7. Usually, therefore, where a plaintiff does not accept a payment 
into court but proceeds to judgment in which he is awarded 
less than the payment in:467 

a) the plaintiff will be awarded his costs up to the date of 
the payment in; and 

b) the defendant will be awarded his costs from the date 
of the payment in to trial. 

10.8. Under RCR 6/33, these costs consequences are not mandatory 
but rather the Court retains its discretion albeit that regard 
‘may’ be given to the fact of the payment in.468  However, in 
practice the Court will adopt the approach set out above as 
the presumed outcome of a payment in, the discretion being 
retained for situations where the conduct of the parties or 
other circumstances of the case do warrant a different 
order.469  The standard approach set out above is preferred as 
the normal rule so as to give effect to the purpose of the rule, 
namely to incentivise both the defendant and plaintiff to make 
and accept a payment in respectively.470  Consequently, the 
discretion should only be exercised to depart from that normal 
approach where there is good reason to do so.471 

                                             
467 Luce v Manning 2004 JLR 64. 
468 RCR 6/33(6)(7); Luce v Manning 2004 JLR 64. 
469 Luce v Manning 2004 JLR 64. 
470 Ibid. 
471 Ibid. 
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10.9. It follows from the normal costs order that a payment in will 
generally be more effective the earlier it is made in the 
litigation.  Moreover, tactically, the defendant should 
realistically assess the plaintiff’s likely recovery and pay in a 
sum in excess of this. On the assumption that the plaintiff, 
taking a realistic view, will assess his likely recovery at a level 
similar to that assessed by the defendant, it follows that a sum 
in excess of that will offer more incentive and exert more 
pressure to accept that sum.    

10.10. It is also part of the incentivising function that the payment in 
is not to be referred to until the costs stage.472 It is effectively 
part of without prejudice discussions which do not effect the 
merits, and the plaintiff in particular cannot refer to 
defendant’s payment in to suggest that it is in any way an 
admission. Equally, the defendant cannot refer to his payment 
in to cast the plaintiff in an unreasonable light. The operation 
of RCR 6/33 promotes and requires a cool-headed assessment 
of the true merits, likely outcome, and promote sensible 
action accordingly on the part of both parties.   

10.11. Reference may be made to a payment in, however, where the 
plaintiff is claiming a liquidated sum to which the defendant 
pleads a defence of tender: ie. that the defendant has already 
offered the plaintiff the sum claimed. In such circumstances, 
the defendant’s case is that he would have paid but for the 
plaintiff’s own action, but he is required to demonstrate the 
bona fides of his position by retendering that sum for the 
plaintiff’s collection. It is also the natural inference in any 
event that the plaintiff is bringing the litigation unreasonably 
where the money he claims is freely available to him. 

Payment out 

10.12. Once the money has been paid in, it can only be paid out by 
the consent of the parties or leave of the Court obtained from 
the Greffier.  Where the plaintiff wishes to withdraw the 
money in satisfaction of his claim this requires him to agree 
terms with the defendant as to the disposal of the action, 
including costs. This should generally be straightforward, as 
the defendant will wish the claim dismissed and the costs 
position should reflect that set out above.  Should there be 
difficulty in agreeing the terms, the parties can go before the 
Greffier on a summons to deal with the matter. 

10.13. The defendant may also change his mind regarding the payment 
in. For example, he may make a payment into court early in 
the litigation at the close of pleadings, which payment the 
plaintiff does not accept. Following discovery, the defendant 
may re-evaluate the risk to him and consider that his case is 
stronger than first he allowed for and that he has overpaid in 
whole or part. Should he wish to withdraw, unless the plaintiff 
consents, he will also have to make an application to the 
Greffier.  

                                             
472 RCR 6/33(5). 
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10.14. Where a defendant wishes to withdraw his payment in, the 
court has a complete discretion whether, and on what terms, 
to allow the repayment of moneys paid into court.473  It will 
normally do so if the character of the litigation has completely 
changed since the payment in.474 

Examples 

10.15. In Luce v Manning 2004 JLR 64,   the plaintiff claimed unpaid 
fees for a valuation he had provided to the defendant in 
respect of various immovable properties for the purpose of 
registering a will.   The parties did not discuss the fees prior to 
the valuation, and the plaintiff submitted a fee note for over 
£8,000 according to a scale of fees recommended by the Jersey 
Estate Agents Association. The defendant objected that the 
fee was excessive and suggested that they discuss a 
compromise. The plaintiff insisted on full payment and 
commenced proceedings to recover the full amount.  Three 
weeks before trial, the defendant paid £4,000 into court which 
the plaintiff accepted.  The Royal Court held that costs should 
follow the normal rule for payments in, namely the plaintiff 
was entitled to his costs until the date of the payment in and 
the defendant his costs thereafter (although on the facts of 
this case, it reduced the plaintiff’s costs by half to reflect his 
intransigence and refusal to discuss the matter). 

10.16. In Re Burke 1987-8 JLR N4a, the applicant alleged that the 
respondent company was in debt to him and sought to have the 
company declared en désastre. The company denied the 
alleged insolvency and paid US$150,000 into court in support of 
its assertion, on which the court stayed the application for the 
declaration of désastre indefinitely. The company also denied 
its indebtedness to the applicant and indicated that it had a 
counterclaim against him for a sum in excess of that paid into 
court. Subsequently, the company applied to withdraw the 
moneys paid in and the applicant issued an order of justice 
against the company claiming the debt he alleged.  The Court 
refused leave to allow the repayment of moneys paid into 
court since the character of the litigation had not completely 
changed.  If the money were returned to the company, the 
court would feel obliged to lift the indefinite stay of the 
application to declare a désastre and hear that application on 
its merits; whereas if the payment remained in court, it served 
the purpose of acting as security in respect of the applicant’s 
claim which was prima facie valid. The payment would 
therefore be retained and the action would then proceed on 
the basis of the applicant’s Order of Justice, with an answer 
and a counterclaim for damages by the company, rather than 
as an application for a declaration of désastre. 

 

 

                                             
473 Re Burke 1987-8 JLR N4a. 
474 Ibid. 
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11. Admissions 
Introduction 

11.1. A party may make formal admissions in respect of claim, and 
solely for the purpose of that claim, outside his pleading. 

11.2. A party may serve notice on any other party, requiring him to 
make formal admissions other than may already have been 
made in his pleading. 

11.3. Where any formal admissions are made, whether within or 
outside a pleadings, the Court may give the opposing party 
judgment on those admissions as appropriate.  

Formal admissions under the RCR 

11.4. The first point in which the issues in a proceeding are defined 
is in the pleadings. Separate to those, however, the parties 
may make admissions elsewhere. A party may have made an 
admission prior to the proceedings starting (to which his 
opponent may well wish to plead when settling his order of 
justice, particulars of claim or answer). Further, 
notwithstanding a denial or non-admission in the pleadings by a 
party, his opponent may wish to narrow the issues by 
pressuring that party to make more admissions. The RCR make 
provision for such further, formal admissions at RCR 6/19. 

11.5. RCR 6/19 provides:  

‘RCR 6/19 Admissions 

(1) A party to any proceedings may give notice, by a pleading 
or otherwise in writing, that a party admits the truth of the 
whole or any part of the case by any other party. 

(2) A party may, not later than 28 days after the proceedings 
are set down for trial or hearing, serve on any other party a 
notice requiring the other party to admit, for the purpose 
of the those proceedings only, the facts specified in the 
notice. 

(3) An admission made in compliance with paragraph (2) must 
not be used against the party by whom it was made in any 
proceedings other than the proceedings for the purpose of 
which it was made or in favour of any other person other 
than the person by whom the notice was given, and the 
Court may at any time allow a party to amend or withdraw 
an admission so made by that party on such terms as may 
be just. 

(4) When admissions of fact are made by a party to the 
proceedings either by that party’s pleadings or otherwise, 
any other party to the proceedings may apply to the court 
for such judgment or order as on those admissions that 
other party may be entitled to, without waiting for the 
determination of any other question between the parties, 
and the Court may give such judgment or make such order 
on the application as it thinks just.’ 
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Approach of the Court to admissions 

11.6. An admission within RCR 6/19 may be made at any time during 
the proceedings up to 28 days after the matter is set down (as 
to which see 6.28 to 6.30 above ), including before they are 
instituted.475  However, to suffice as an admission in respect of 
which judgment may be entered under RCR 6/19(4), it must 
have a sufficient degree of formality to make clear that it is an 
admission.476  Statements made in general correspondence 
between lawyers will not generally satisfy this requirement, as 
the writer may not be addressing his mind fully to the matter 
said to be admitted.477  However, general correspondence may 
be sufficient, and it will depend on the circumstances of the 
alleged admission, in particular the formality with which it is 
tendered as an admission.478 

11.7. An admission may be made by any party: RCR 6/19 is not 
limited to defendants admitting the claim brought against 
them and there is nothing to stop a defendant requesting or 
relying on an admission from a plaintiff.  

Approach of the Court to entering judgment on admissions 

11.8. The Court’s jurisdiction to grant judgment on the basis of 
admissions is discretionary.479  

11.9. In giving judgment on admissions under RCR 6/19, the court 
may not go beyond or supplement the prayer of the plaintiff’s 
pleading in order to grant more to the plaintiff than he 
originally sought.480  Further, the court can logically only enter 
judgment on so much of the prayer as is necessarily 
consequent on the admissions, and an admission of certain 
aspects of the claim may still leave other aspects to be argued 
over. For instance, where the defendant admits‘liability in 
negligence, for judgment to be entered against him he must 
also have admitted some damage also, otherwise the 
defendant may still argue points of causation.481   

11.10. Another consideration which may tell against judgment is 
whether the defendant has brought a counterclaim which 
amounts to a set off.482  The mere fact of a counterclaim will 
be insufficient of itself to prevent a judgment, but the Court 
will consider the nature of the counterclaim raised and may 
also consider whether it appears bona fide and substantial or a 
mere sham.483  Where there is a genuine and substantial set 
off, it is more likely that the Court will not enter judgment.  
Where the counterclaim is more questionable, or unrelated, 
the court may be more likely to enter judgment on the 

                                             
475 Bois Labesse v Pinson 1992 JLR 196. 
476 Ibid. 
477 Ibid. 
478 Ibid. 
479 BDK Design Associates Ltd v Quaser Leisure Ltd 1994 JLR 241. 
480 Cooley v Wood 1992 JLR n4a. 
481 Strecker v JEC 1994 JLR N4. 
482 BDK Design Associates Ltd v Quaser Leisure Ltd 1994 JLR 241. 
483 Ibid. 
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plaintiff’s claim and allow the counterclaim to proceed in 
effect as an independent proceeding.  The precise approach 
will depend on the circumstances of the case and the 
admission made.  

Examples 

11.11. In Bois Labesse v Pinson 1992 JLR 196, the plaintiff firm of 
advocates initially acted for the defendant in matrimonial 
proceedings, in respect of which she then changed advocates. 
The plaintiff write to the new advocate asking for payment of 
its fees, in reply to which the new advocate wrote 
‘undertaking’ to pay the fees on sale of the matrimonial 
property at the conclusion of the proceedings.  The plaintiff 
argued that the letter including the undertaking was an 
admission of liability for the fees on which it was entitled to 
judgment. The Court held that while ordinarily general 
statements in correspondence may well not constitute an 
admission for the purposes of the rule, an undertaking was 
altogether more serious and formal a matter and an admission 
could be made before the commencement of the proceedings 
in question.  

11.12. In BDK Design Associates Ltd  v Quaser Leisure Ltd 1994 JLR 
241, the plaintiff architects submitted an invoice for payment, 
and the defendant responded by expressing dissatisfaction with 
the work carried out. Correspondence ensued, during which 
the defendant confirmed by fax that it would pay the 
defendant’s charges. The plaintiff subsequently commenced 
proceedings to which the defendant made a counterclaim 
seeking damages considerably in excess of the fees claimed. 
The plaintiff sought judgment on the fax as an admission of 
liability.  The Court held that the defendant had admitted 
liability, but had not waived the right to bring a counterclaim. 
The counterclaim was not frivolous or insubstantial and the 
Court declined to enter judgment on liability for the fees.  
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12. Interrogatories 
Introduction 

12.1. An interrogatory is a question formally administered by one 
party to another during the interlocutory stages of proceedings 
which he requires to be answered on oath. 

12.2. The leave of the Court is required to administer such an 
interrogatory.  

What an interrogatory is 

12.3. An interrogatory is a formal written question submitted by one 
party to another as to the existence of some fact within the 
latter’s knowledge which is relevant to a fact in dispute, and 
which that latter party is required to ask on oath.  

12.4. Interrogatories must be relevant to matters in issue from the 
face of the pleadings. They must arise out of the pleadings, be 
relevant and not constitute a fishing exercise. They must be 
limited to the issues in the pleadings, and they cannot be used 
to elicit information for a future claim, or information about 
which the party administering the interrogatory currently 
knows nothing but which may enable him to make a novel case 
in the future.  

12.5. However, that does not mean that interrogatories are limited 
to requesting the confirmation or admission of a fact directly 
alleged on the face of a pleading.   They can extend to the 
existence of any fact the existence or non-existence of which 
is relevant to the existence or non-existence of which is 
directly in issue.  

12.6. So, for example, where the plaintiff alleges that an oral 
contract was made between him and the defendant during a 
meeting at a specified time and place, the defendant may 
interrogate the plaintiff as to his precise whereabouts on the 
date alleged.  Or, where the plaintiff alleges that the 
defendant authored a manuscript document, he may 
interrogate whether the defendant authored another 
manuscript document, in order to establish his handwriting. In 
other words, interrogatories may be administered in respect of 
any fact which will support the case of the party interrogating 
or harm the case of the party interrogated. 

12.7. However, interrogatories will not be allowed which question 
the credibility of witnesses. So, to take the example of the 
oral contract given above, where the plaintiff alleges the 
contract at a meeting and the defendant denies it, the 
mutually contradictory cases suggest that one of them is 
incorrect, and may be being dishonest. The defendant can 
interrogate the plaintiff as to his whereabouts on the day in 
question, but he cannot interrogate him as to an unconnected 
conviction for fraud which he hopes will show that the plaintiff 
is more likely to be dishonest.  
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12.8. Tactically, however, in such circumstances a function of an 
interrogatory will be to put the other party on oath, either to 
flush out the truth or have him risk perjuring himself. This may 
have significant impact on the credit of the party come cross-
examination at trial.  

12.9. Interrogatories may not be administered solely to establish the 
identity of witnesses which the opposing party intends to prove 
facts. However, it is only administering an interrogatory solely 
to identify a witness which is impermissible. Where it is 
legitimate to ascertain the identity of a person for the 
purposes of the case, and provision of the information might 
also incidentally identify a witness, the interrogatory may 
stand.  

12.10. Scandalous and oppressive interrogatories will not be allowed. 
An interrogatory is scandalous if it asks degrading or irrelevant 
questions (such as those which go only to credit). An 
interrogatory is oppressive if it places an undue burden on the 
party to whom the interrogatory is administered, or if it 
exceed the legitimate requirements of a particular occasion. 
This depends on a balance of the benefit of knowing he answer 
against the inconvenience placed on the party answering by 
having to obtain that information and supply it in response.    
It may be oppressive if it is not precisely formulated.   

Jurisdiction to order interrogatories 

12.11. Leave of the Court is required to administer an interrogatory, 
and the Court may only give that leave if it considers it 
necessary for disposing of the case or for saving costs.    

12.12. The relevant rule is RCR 6/16 which provides: 

‘6/16      Discovery by interrogatories 

 (1)     In any proceedings a party may with leave of the Court 
deliver interrogatories in writing for the examination of 
an opposite party. 

(2)     A copy of the interrogatories proposed to be delivered 
must be filed when the summons is issued and a further 
copy must be served with the summons. 

(3)     Interrogatories must, unless otherwise ordered, be 
answered by affidavit to be filed within 14 days.’ 

12.13. There are no reported cases as to when the Court will give 
leave to administer an interrogatory (probably because it is 
simpler to serve a notice to admit facts pursuant to RCR which 
does not require the leave of the court). However,  it may be 
thought that the Court will consider whether the interrogatory 
sought is necessary or at least useful to assist in avoiding  
surprise at trial, narrowing or identifying the issues,  enabling 
each side to establish what witnesses it will need to call (not 
the witnesses the other side proposes to call) and speeding 
matters of proof at trial.  

12.14. Although there is no restriction on the time at which a party 
may seek leave to administer an interrogatory, it will not 
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usually be appropriate to administer an interrogatory before 
the close of pleadings. Although there is no express restriction 
on doing so, it would generally be premature to do so because 
the pleadings will contain allegations of facts and admissions 
(or otherwise) in respect of those facts. As a result, an 
interrogatory might be unnecessary, given the allegations and 
admissions which are in fact made by the parties. Further, as 
with discovery of documents, an interrogatory must be 
relevant to an issue in the case, and the issues are defined by 
the allegations, admissions, non-admissions and denials made 
in the pleadings. Consequently, it will be difficult to determine 
whether an interrogatory is properly administered before all 
pleadings are filed and served and the issues properly defined. 
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13. Security for costs 
Introduction 

13.1. The Court may order a plaintiff to provide security for the costs 
to be incurred by the defendant in defending his claim. 

13.2. The Court has an absolute discretion whether or not to do so, 
but it generally: 

a) will be more inclined to order the plaintiff to provide 
security where he is resident overseas and it would be 
difficult to enforce a costs order against him; 

b) will not order the plaintiff to provide security where he 
is resident in Jersey. 

13.3. In deciding whether to order a plaintiff to provide security, and 
the amount of security he must provide, the Court must 
balance the risks of: 

a) stifling the plaintiff’s access to justice by ordering him 
to provide security beyond his means; against 

b) injustice to the defendant should he defeat the 
plaintiff’s claim but have no recourse against him for 
the costs he has incurred in doing so.  

Jurisdiction to order security for costs 

13.4. The jurisdiction to order security for cost is provided by RCR 
4/1(4), which simply provides that: 

‘Any plaintiff may be ordered to give security for costs’. 

13.5. The rule gives the Court a discretion whether to order security 
for costs to be given by any plaintiff. The rule is not limited to 
overseas or corporate plaintiffs, although whether the plaintiff 
is resident in Jersey or overseas may be a significant factor in 
the exercise of the Court’s discretion (as to which see below). 

13.6. The plaintiff from whom security can be ordered within the 
rule extends to a defendant who has convened a third party, in 
respect of which third party that defendant stands as 
plaintiff.484  Further, such a defendant may also apply for 
security for costs to be provided by the original plaintiff not 
only in respect of that plaintiff’s action against the defendant, 
but also that defendant’s third party proceedings.485     

13.7. However, where the defendant makes a counterclaim that will 
not of itself automatically put a defendant in the position of a 
plaintiff so as to be able to obtain security for costs but the 
court must consider whether in the circumstances of the 
particular case the counterclaim amounts in substance to a 
distinct cross-action or whether it merely operates as a 
defence.486 The fact that the sum claimed in a counterclaim is 

                                             
484 Whiteside v Kerrell 1990 JLR n11a. 
485 Memon v Bank of Scotland (Jersey) Ltd 1999 JLR N3a. 
486 Jubilee Scaffolding Co. Ltd v Mark Amy Ltd 1993 JLR N5a. 
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substantially larger than that in the original action is a relevant 
factor in favour of allowing an application for security for 
costs.487 

13.8. The costs in respect of which security can be ordered to be 
given are in respect only of Jersey proceedings. So where the 
same parties are involved in an action in another jurisdiction, 
any security for the costs of that action must be dealt with 
within the foreign court.488 

Method of application 

13.9. It should be remembered that the application is for security for 
costs, and so it should be supported by some evidence of the 
costs which the defendant is likely to incur. The application 
should be supported with an estimated bill containing 
sufficient detail to enable the court to assess whether the 
projections made therein are reasonable, having regard to the 
complexity of the case. So, for example, it should outline the 
number of hours (and applicable rates) expected to be spent in 
preparing specialist advice and reports and state with as much 
precision as possible the anticipated costs of obtaining them.489 

Approach of the Court 

13.10. The court has a very wide and absolute discretion whether to 
order a plaintiff to order security for costs.490 Needless to say, 
however, there are certain conventional principles according 
to which the Court tends to exercise that discretion.  The 
standard view is that security for costs is likely to be ordered 
in respect of an overseas plaintiff and not ordered in respect of 
a Jersey resident plaintiff. That said, it remains for the Court 
in its wide discretion to decide whether it should order 
security, in order to balance the risk of the defendant having 
no recourse for costs even should it succeed in the litigation 
against the risk of stifling the plaintiff’s access to the court by 
ordering a security he cannot afford.491 

Residence of the plaintiff 

13.11. The discretion is wide and extends to any plaintiff. Until 
recently, the established practice was ordinarily not to order 
security for costs to be given by a plaintiff who was resident 
within the jurisdiction unless it was in the interests of justice 
to do so492, and conversely ordinarily to order security where 

                                             
487 Ibid. 
488 Memon v Bank of Scotland (Jersey) Ltd 1999 JLR N3a. 
489 Rothmer v Hill Samuel (C.I.) Trust Co. Ltd 1991 JLR N3b. See also the approach of 
the Greffier in Mayo v Cantrade 1996 JLR 176. 
490 Smith v L’Eau des Isles (Jersey) Ltd 1999 JLR 319; Mayo v Cantrade 1996 JLR 176; 
Hobden v Le Riches Stores Ltd  1996 JLR N2a; Davest Investments Ltd v Bryant 1982 JJ 
214 Heseltine v Strachan 1989 JLR 1. 
491 Smith v L’Eau des Isles (Jersey) Ltd 1999 JLR 319; Mayo v Cantrade 1996 JLR 176; 
Hobden v Le Riches Stores Ltd  1996 JLR N2a; Condor (UK) Ltd (t/a Court Consultants) 
v Hotel de France (Jersey) Ltd 1993 JLR N4c. 
492 Davest Investments Ltd v Bryant 1982 JJ 214; Edwards v Tretol 1985-6 JLR 66;  
Heseltine v Strachan 1989 JLR 1; Le Pas Holdings Ltd v Receiver General  2002 JLR N27 
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the plaintiff was resident outside the jurisdiction. 493    The 
rationale for this was that the jurisdiction to order security 
was required where the defendant was exposed to costs the 
recovery of which, should he succeed in defending the action, 
would be impeded by the plaintiff’s residence and thus 
maintenance of his assets overseas beyond the reach of the 
Jersey courts.   However, in its recent decision of Leeds United 
Association Football Club Ltd v The Phone-In Trading Post Ltd 
t/a Admatch Ltd [2009] JCA 97, the Court of Appeal has held 
that to order security of costs simply on the ground that the 
plaintiff is overseas is discriminatory in breach of Art 14 of the 
European Convention of Human Rights. For a court to order 
security on this basis would therefore breach Art 7 Human 
Rights (Jersey) Law 2000.  Instead, following Leeds United, the 
Court must identify an objective justification for ordering 
security in the particular circumstances of the case before it, 
beyond the simple fact of the plaintiff’s residence overseas.  
Factors which would influence such a finding would be the 
relative ease with which an order for costs made in Jersey in 
favour of the defendant can be enforced in the jurisdiction in 
which the plaintiff or his assets reside. For example, as the 
majority of overseas plaintiffs will be resident in England 
where the enforcement of Jersey judgements (including costs 
orders) is a straightforward matter it is now more unlikely that 
security for costs can be ordered on the grounds of residence 
alone. However, in other jurisdictions, where it may be more 
difficult to enforce such judgments or orders, an order for 
security is more justifiable.494 

13.12. For the purposes of an application for security against an 
allegedly non-resident plaintiff, the onus is on the defendant 
to prove that the plaintiff is ‘ordinarily resident’ outside 
Jersey.495 This is a question of fact and of degree, depending 
not upon the duration of the plaintiff’s residence in any place, 
nor on where he considers his real home to be, but on the 
manner in which his life is ordered: his ordinary residence may 
be contrasted both with his occasional or temporary residence, 
e.g. a place he visits, and with his permanent residence, if 
any.496 He is ordinarily resident in any place if he lives there 
habitually and lawfully, from choice and for a settled purpose, 
even if that is a specific and limited purpose, e.g. education.497 
The court may consider whether the plaintiff has assets in 
Jersey, the likely purposes for which those assets are here and 
where he pays social security contributions and income tax. 

                                             
493 Mayo v Cantrade 1996 JLR 176; Burke v Sogex 1987-8 JLR 633. 
494 For instance, the Court of Appeal in Leeds United Association Football Club Ltd v 
The Phone-In Trading Post Ltd T/A Admatch [2009] JCA 97  highlighted the finding of 
the French Cour de Cassation in Pordea c Times Newspapers Cass Civ 16.3.99 that it 
was contrary to public policy to enforce in France an English order for costs in favour 
of a defendant on dismissal of the plaintiff’s action following his failure to provide 
security for costs as ordered 
495 Hobden v Le Riches Stores Ltd  1996 JLR N2a. 
496 Ibid. 
497 Ibid. 
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13.13. However, even where the plaintiff is established as being 
resident overseas, it remains for the Court to determine 
whether, in all the circumstances of the case, it would be just 
to make an order for security or whether the action would 
thereby effectively be stifled.498 

Balancing the risks of injustice  

13.14. The principal task for the court in deciding whether to order 
security for costs is to balancing the injustice of potentially 
stifling the plaintiff’s claim against that caused to the 
defendant if he is ultimately unable to recover his costs from 
the plaintiff. This is normally done by reference to the 
following criteria:499 

a) discretion:  the court has an absolute discretion. 

b) prospects: the prospects of success of the plaintiff’s 
claim 

c) amount: the amount of security required by the 
defendant. The court had a discretion to order security 
of any amount, and need not order substantial security; 

d) timing: The stage of the action at which the security is 
sought, and whether the defendant has been guilty of 
any unacceptable delay in making his application.  

e) balance:  the balance of risk to the plaintiff and 
defendant by ordering or not ordering security. 

13.15. The court must balance on the one hand the injustice to the 
plaintiff company if prevented from pursuing a genuine claim 
by an order for security, and, on the other hand, the injustice 
to the defendant if no security was ordered, the plaintiff’s 
claim failed and the defendant was unable to recover its costs. 
The court will seek not to allow the power to order security to 
be used oppressively by stifling a genuine claim by an indigent 
plaintiff against a more prosperous defendant, particularly 
when the circumstances underlying the claim or the failure to 
meet the claim may have been the cause or a material cause 
of the plaintiff company being indigent.500   Is for the plaintiff 
to satisfy the Court that an order for security would unfairly to 
stifle its genuine claim, and the court must be satisfied that, in 
all the circumstances, the claim would probably (and not just 
possibly) be stifled.501  That said, it is not the approach of the 
court to require a plaintiff to demonstrate that his proper 
claim will be unjustly stifled as a consequence of an order for 
security, to avoid the order for security being made.502  
Whether a claim will be ‘stifled’ or ‘deterred’ is a question of 
fact and degree in the circumstances of the case.503   

                                             
498 Ibid. 
499 Smith v L’Eau des Isles (Jersey) Ltd 1999 JLR 319; Mayo v Cantrade 1996 JLR 176. 
500 Smith v L’Eau des Isles (Jersey) Ltd 1999 JLR 319. 
501 Smith v L’Eau des Isles (Jersey) Ltd 1999 JLR 319; Mayo v Cantrade 1996 JLR 176. 
502 Les Pas Holdings Ltd v Receiver General 2002 JLR N27. 
503 Smith v L’Eau des Isles (Jersey) Ltd 1999 JLR 319. 
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13.16. The probability of the plaintiff’s success or failure (and 
therefore of the defendant’s looking to enforce a costs order 
against him) is a relevant factor to consider in respect of the 
overall discretion.  It will usually be inappropriate to consider 
the evidence in detail on an interlocutory application for 
security for costs. However, the court may consider it proper 
to do so where is appears likely that a high degree of 
probability of success or failure could be established.504    

13.17. If the plaintiff’s claim appears to be a sham, that will be factor 
which is highly likely to persuade the court to order that he 
give security for bringing it.  By contrast, where there are 
factors indicating substance to the claim they will tend against 
the making of an order:  the fact that a defendant has made a 
payment into court (see Chapter 10) is an indication to the 
Court that the defendant considers the case to have some 
substance, and it is therefore a factor against the making of an 
order for security.505 

Quantum of security 

13.18. Not only is whether to order security for the discretion of the 
court, but so also is the amount in which such security may be 
ordered.506   

13.19. The court should approach the level of security on a case-by-
case basis, balancing the parties’ interests, rather than be tied 
to a standard formula for fixing the security.507  The court 
should ensure that its proposed order is not oppressive in view 
of the size of the claim to which security is to apply.508  It may 
make an order that strikes a balance between the risks to each 
party, rather than being wholly referable to the defendant’s 
estimated costs.509 

13.20. The Court will normally order security in stages, usually up to 
and including discovery and inspection of documents.510    It 
will prefer to do this rather than make rely on overall 
estimates and require security for an arbitrary proportion of 
the costs so estimated.511 

13.21. The applicant for security should provide sufficient detail for 
the court to assess his costs for which he seeks security.  The 
court should disregard any head of costs which is likely to be 
disallowed on taxation,512 although it will not attempt a 

                                             
504 Mayo v Cantrade 1996 JLR 176. 
505 Edwards v Tretol 1985-6 JLR 66. 
506 Condor (UK) Ltd (t/a Court Consultants) v Hotel de France (Jersey) Ltd 1993 JLR 
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detailed taxation of the defendant’s costs. The court should 
consider only the defendant’s costs as such – ie. the costs of 
the defence - and not take into consideration the estimated 
costs of the defendant’s cross-claim which extends beyond the 
plaintiff’s claim.513  In Lindgren t/a Naval Production v Jetcat 
Ltd 1985-86 JLR 66 the Greffier held that the fees of English 
lawyers should be disregarded in assessing the costs for which 
security should be given. However, in Mayo v Cantrade 1996 
JLR 176, a complex financial case, the Greffier was prepared 
to include the costs of English counsel and solicitors in the 
costs for which security would be given.514 It seems the 
question will be whether the circumstances of the case justify 
particular expertise which is not readily available within 
Jersey. 

Subsequent applications – further security or discharge 

13.22. The court, having once made an order for the giving of 
security, may order additional security at a later stage.515  
Indeed, it will generally be preferable to make staged 
applications rather than a global application in respect of the 
defendant’s whole costs exposure early in the proceedings.516 

13.23. Equally, should circumstances change, the plaintiff may apply 
for an appropriate discharge or variation of the order.517   On 
such an application the court will consider all the 
circumstances, focusing on the nature of the change in 
circumstances and the nature of the previous order, in addition 
to other material considerations.518 

Examples 

13.24. In of Leeds United Association Football Club Ltd v The Phone-In 
Trading Post Ltd t/a Admatch Ltd 2009 JCA 97, the English 
plaintiff company sued the Jersey defendant to recover of a 
debt of £190,400 in respect of ticket sales. The defendant 
admitted the debt, but claimed that under its contract with 
the plaintiff, it was entitled to set off a loan of over £1.4 
million made to an associated company.  The Greffier and 
Royal Court had ordered the plaintiff to provide security on the 
basis that it was an overseas company. The Court of Appeal 
held that this was of itself insufficient and in breach of Art 14 
European Convention on Human Rights. In particular, the Court 
of Appeal noted the ease and trivial cost of enforcing a Jersey 
order for costs in England. It therefore discharged the order for 
security and ordered the security to be repaid to the plaintiff.  

                                             
513 Condor (UK) Ltd (t/a Court Consultants) v Hotel de France (Jersey) Ltd 1993 JLR 
N4c. 
514 Note, on appeal the Royal Court approved the Greffier’s statement of the law but 
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516 Ibid. 
517 Porteous v Danlerov Holdings Ltd 1993 JLR 30. 
518 Ibid. 



194 Civil Procedure Study Guide 2010 - 2011 

13.25. In Edwards v Tretol 1985-6 JLR 66, the defendant applied for 
security for costs against a Jersey resident, Jersey owned 
company on the basis is was ‘concerned’ that it might not be 
able to meet an order for costs in its favour. The plaintiff 
provided its accounts showing that it was a profitable 
company. The Greffier declined to make an order for costs, 
holding that exceptional reasons for making an order against a 
Jersey resident did not exist on the case before him. Further, 
the defendant having made a payment into court indicated 
that there was substance to the plaintiff’s claim.  

13.26. In Heseltine v Strachan 1989 JLR 1 the plaintiffs were resident 
in County Kerry, Ireland and then England, brought an action 
against the defendants for professional negligence. The 
defendants were accountants, whose advice regarding a 
settlement that they had given the plaintiffs alleged to have 
been negligent.   The defendants considered the plaintiff’s 
allegations to require detailed and vigorous defence, as they 
raised questions about Jersey financial services and trusts, and 
affected its reputation in the Jersey financial services market. 
They estimated their costs to be £78,000.   Against this, the 
plaintiffs were impecunious with only a pension income of £172 
every four weeks, and had left Ireland to live with their 
children because they were unable to support. Their Irish 
house was worth between £70,000 and £100,000 and 
mortgaged for the sum £22,899.30 plus accumulating interest, 
against which the plaintiffs were paying a nominal £20 towards 
repayment per month.  They had sold their jewellery and car 
and been unable to pay their own legal fees for two years.  

13.27. In these circumstances, the Royal Court upheld the Greffier’s 
order that the plaintiff pay security of £4,000 to preserve the 
balance of fairness between the parties. It would ensure that 
the impecunious first plaintiffs’ bona fide claim would not be 
stifled by an oppressive order and, equally, would respect the 
defendants’ entitlement to have sufficient funds within the 
jurisdiction.  

13.28. Porteous v Danlerov Holdings Ltd 1993 JLR 30 concerned a non-
resident plaintiff moving back into the jurisdiction. Early in the 
proceedings, the plaintiff was living in England and was 
ordered to pay security for costs.  Subsequently, he moved 
back to Jersey. The Court agreed to set aside the previous 
order because the plaintiff’s return from abroad appeared 
bona fide and permanent, rather than merely transitory. 
Although the question was the change in circumstances since 
the previous order, the court considered that a fresh 
application by the defendant for security would undoubtedly 
have been refused.  
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14. Discovery 
Introduction 

14.1. Discovery is the phase in litigation in which the parties must 
search for, identify and exchange relevant documents. 

14.2. Discovery is provided by listing relevant documents and 
verifying by affidavit that that list is complete. 

14.3. Parties to an action have the right to inspect a document listed 
in another party’s discovery list, unless the document in 
question is properly privileged. 

14.4. The discovery obligation is a wide one: a document is relevant 
for the purposes of providing discovery if it might lead another 
party on a train of inquiry which might result in identifying 
evidence which might help or harm a party’s pleaded case. 

14.5. General discovery will usually be ordered by the Court when 
hearing the summons for directions in any case in which it 
must decide issues of fact. 

14.6. Specific discovery may be applied for at any time, but it will 
generally only be appropriate to apply for specific discovery 
after a party has provided general discovery on the basis that 
it is incomplete. 

14.7. However, a party alleging that another party’s discovery 
affidavit of documents is incomplete has a heavy burden to 
discharge. 

The Court’s jurisdiction to order discovery  

14.8. In the Royal Court, discovery was not generally ordered until its 
introduction with the enactment of the Royal Court Rules.519  
In the current RCR, provision for general discovery is made by 
RCR 6/17. 

14.9. RCR 6/17 provides: 

‘6/17  Discovery and inspection of documents 

(1) The Court may order any party to any proceedings to 
furnish any other party with a list of the documents 
which are or have been in his or her possession, custody 
or power relating to any matter in question in the cause 
or matter and to verify such list by affidavit. 

(2) An order under paragraph (1) may be limited to such 
documents or classes of documents only, or to such only 
of the matters in question in the proceedings as may be 
specified in the order. 

(3) If it is desired to claim that any documents are 
privileged from production, the claim must be made in 
the list of documents with a sufficient statement of the 
grounds of the privilege. 

                                             
519 Shirley v Channel Islands Knitwear Company Ltd 1985-6 JLR 404. 
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(4) A party who has furnished any other party with a list of 
documents in compliance with paragraph (1) must allow 
the other party to inspect the documents referred to in 
the list (other than which the party furnishing the list 
objects to produce) and to take copies thereof and, 
accordingly, must give the other party notice in writing 
stating a time within 7 days after furnishing the list at 
which the said documents may be inspected at a place 
specified within the notice. 

(5) The Court may order any party to any proceedings in 
whose pleadings or affidavits reference is made to any 
document to produce that document for the inspection 
of any other party and to permit the other party to take 
copies thereof. 

(6) Before applying by summons, a party may apply by 
letter to any other party to furnish him or her with such 
a list and allow him or her to inspect and take copies of 
the documents referred to therein.’ 

The burden of the discovery obligation 

14.10. The obligation to give discovery is that of the party. However, 
his advocate has a significant and important obligation to 
ensure that his client complies with his discovery obligations.  
It is during discovery by his client that the advocate’s role as 
an officer of the court comes to the fore so that he is acting as 
an auxiliary of the court to ensure that all relevant 
documentation, whether helpful or harmful to his client’s 
case, is made available to the parties and thus the court to 
ensure the just determination of disputes of fact on all the 
available evidence. Hence, the advocate owes a duty to the 
court carefully to go through the documents disclosed by his 
client to make sure, so far as is possible, that no relevant 
document has been withheld from disclosure.520 

14.11. The reason for this is the central importance of each party 
making available all relevant documents to the Court, whether 
or not harmful to his case, as a result of which it is too 
important to be left to the parties alone. The width of the 
obligation is such that the lay client cannot be expected to 
realise its breadth. The advocate thus has a duty to take 
positive steps to ensure that his client (including all relevant 
personnel where his client is an organisation) understands the 
extent of the discovery obligation to preserve from destruction 
and to provide discovery of all relevant documents as 
required.521 

14.12. Moreover, an order to provide discovery should be complied 
with promptly.522 

                                             
520 Victor Hanby Associates Ltd v Oliver 1990 JLR 337; Taylor v Taylor 1990 JLR 124. 
521 Ibid. 
522 Taylor v Taylor 1990 JLR 124. 
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Method of obtaining discovery and when ordered 

14.13. In most proceedings, the Court will consider whether discovery 
is necessary or desirable at the hearing convened to consider 
the summons for directions.  The summons for directions 
contains provision for directions to be made for discovery and 
inspection at paragraphs (5) and (6). Paragraph (5) envisages a 
direction that the parties serve on each other lists of 
documents within a specified number of days and that those 
lists be verified by affidavits filed at Court. Paragraph (5) also 
canvasses the possibility that discovery may be limited to 
specified issues in the litigation. Paragraph (6) provides that 
the parties provide inspection within a specified number of 
days after the serving of lists and/or filing of affidavits.  

14.14. In proceedings for judicial review, it will seldom be appropriate 
to order general discovery.  

14.15. The discovery obligation is a continuing one.523  This means that 
even once a party has served his list and provided inspection, 
he must provide a fresh, supplementary affidavit and list 
should he find any further document relating to any matter in 
question in the proceeding (as to which see below at 4.25 to 
4.27). 

Method of providing discovery 

14.16. When the Court orders discovery pursuant to RCR 6/17(1) the 
parties should give that discovery by following the forms 
prescribed in Practice Direction PD RC 05/4. This Practice 
Direction contains a form of list and affidavit by which the list 
is verified.  

14.17. The Practice Direction requires the party to enumerate his 
documents in a ‘convenient order’ as shortly as possible by 
describing them or, in the case of bundles of documents of the 
same nature, each bundle, sufficiently to enable it to be 
identified. The list itself comprises a preamble, and the list 
itself divided into two schedules, and notice to inspect, as 
follows: 

a) Preamble: in which the party identifies the content of 
each part of the schedules and also contains a 
statement that the list is complete. The statement is 
that the party, his advocate, solicitor and any other 
person on his behalf, has now, or ever had, in his 
possession, custody or power any document of any 
description whatever relating to any matter in question 
in this action, other than the documents enumerated in 
Schedules 1 and 2 of the list.  

b) Schedule 1 Part 1: in which the party enumerates open 
documents which he has in his possession, custody or 
power and will produce for inspection.  Usually, this 
enumeration will be chronological and requires each 

                                             
523 Taylor v Taylor 1990 JLR 124. 
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document to be identified by type, parties and date (eg. 
Letter, plaintiff to defendant, 21 October 2007). The 
enumeration can be by category where they are of the 
same nature: however, the documents must still be 
enumerated within the category (the purpose of which 
is to provide a means of monitoring that inspection has 
been given (eg. Invoices from plaintiff to defendant 
between 1 January 2000 and 31 December 2007, 
numbered 1 to 94).  

c) Schedule 1 Part 2: in which the party enumerates the 
documents he has in his possession, custody or power 
but which he objects to producing, on the ground that 
they are privileged.524 The Practice Direction contains a 
reminder that a statement of the grounds on which 
privilege is claimed should be set out.  

d) Schedule 2:  in which the party enumerates documents 
a party has had, but no longer has, in his possession, 
custody or control. It is usual to make a catch-all 
reference to originals of correspondence which the 
party has posted, and ‘other documents lost in the 
ordinary course of business’. However, if the party is 
aware of any specific, relevant document which he has 
lost he should specifically identify it. 

e) Notice to inspect: the foot of the schedule contains a 
notice to inspect in which the party should insert the 
address (usually his advocate’s) and time at which the 
documents will be available for inspection in 
accordance with RCR 6/17(4) or direction given pursuant 
to  paragraph (6) of the summons for directions. 

14.18. The Practice Direction prescribes two forms of affidavit, one to 
be sworn where the party is an individual (Form A) and another 
where the party is a company or corporation (Form B).  The 
affidavits are identical in their material terms, by which the 
deponent verifies that the statements in the schedule as to the 
existence, loss or privilege of documents are true and 
complete. The difference between the two affidavits is that in 
Form B, it is not the corporate party who swears the affidavit 
and nor is the belief of the corporate party whose belief is 
deposed to. The affidavit is to be sworn by a director or 
secretary of the company who must depose to his own belief as 
to the truth and completeness of the list. 

14.19. Once a party swears his affidavit of documents, a rebuttable 
presumption arises that he has faithfully and full complied with 
his discovery obligations.525  On an application for specific 
discovery this presumption may only be rebutted by clear 

                                             
524 The ‘enumeration’ here can be much less detailed, as too much detail would risk 
giving away privileged information. Hence, bare descriptions of the nature of the 
documents in respect of which privilege is claimed will suffice (eg ‘Correspondence 
between the defendant and his solicitors for the purpose of obtaining legal advice’).  
525 Beghins Shoes v Advancement Ltd 1994 JLR N4b. 
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evidence that particular documents exist, which have not been 
discovered and which are relevant to matters in issue.526 

14.20. Formerly, by practice direction, a date for trial could not be 
set until affidavits verifying lists of documents had been 
filed.527  This has now been superseded by paragraph 11 of the 
summons for directions which provides ‘The parties shall apply 
to the Bailiff’s secretary within [ ] days of [ ] or within 
such time as the Greffier/Master may specify to fix a date for 
trial of the action.’ 

Extent of discovery obligation – documents to which it refers 

14.21. The parties must include in their discovery list every document 
in their possession, custody or control which relates to a 
matter in question in the proceedings,528 or such matters as the 
Court directs under RCR 6/17(2). 

‘Documents’ 

14.22. The ‘documents’ of which a party is required to give discovery 
pursuant to an order under RCR 6/17(1) is broadly construed, 
and means anything from which information is retrievable. So, 
it includes all hardcopy written material whether typed or 
handwritten, including letters, notes, memoranda, faxes, 
diaries, books, telephone or meeting notes etc. It also included 
photographs, microfilms, video and audio tape recordings, 
emails and computer databases or files. 

In a party’s ‘possession, custody or power’ 

14.23. Each party must give discovery of all documents which are or 
have been in his ‘possession, custody or power’. A party has a 
document in his: 

a) Possession where he physically holds the document. 

b) Custody where it is not the document of the party, but 
the party can get hold of it; for example, a bank which 
at which the documents of its customer are deposited 
for safekeeping. 

c) Power where it is the document he does not physically 
possess it at present, but can call for its return or 
production from the party that does currently have 
physical possession or custody of it:  for instance, the 
customer of the bank who has deposited his documents.  

14.24. It does not matter why a party has possession, custody or 
power of a document, but if he has a relevant document in his 
possession, custody or control he must give discovery of it 
irrespective of the capacity in which it is so in his possession, 
custody or power. In Re Bastiaan Broere Trust 2003 JLR N33 
the Royal Court held that a party could not limit the discovery 
of documents in his power, custody or possession to those he 

                                             
526 Ibid. 
527 Ibid. 
528 RCR 6/17(1)]. 
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held as a beneficiary of the one trust, but had to list all 
documents relevant to the matters in issue regardless of the 
capacity in which they were held. If he wished to contend that 
he should not discover any particular documents it was for him 
to issue a summons to have that matter determined, otherwise 
they remained discoverable. The Court further held that the 
party in question had a sufficient controlling interest in the 
family company to produce any relevant documents held by 
that company.  

‘Relating to any matter in question’ 

‘Relating to’ 

14.25. A document is relevant or relates to matters in question if it 
may lead a party to evidence which may help or hinder his 
case.529  The test is whether the document may lead, not must 
lead, the party to such evidence.530  Notably, a document is 
relevant and discoverable if it may lead to evidence which 
implies that the duty of discovery extends beyond documents 
which will be admissible in Court as evidence.   Discovery is a 
process in which the parties mutually facilitate inquiry by each 
other into the facts in dispute in the action in order to present 
evidence in respect of those disputed facts at the subsequent 
trial of the action.  This is reflected in the classical statement 
as to the extent of the discovery obligation by Brett LJ in the 
English case of Compagnie Financière du Pacifique v Peruvian 
Guano Company 1882 11 QBD 55: 

‘It seems to me that every document relates to matters in 
question in the action, which not only would be evidence upon 
any issue, but also which, it is reasonable to suppose, contains 
information which  may - not which must – either directly or 
indirectly enable the party requiring the affidavit either to 
advance his won case or to damage the case of his adversary. I 
have put in the words ‘either directly or indirectly’ because, as 
it seems to me, a document can properly be said to contain 
information which may enable the party requiring the affidavit 
either to advance his own case or to damage  the case of his 
adversary, if it is a document which may fairly lead him on a 
train of inquiry which may have either of these two 
consequences… in order to determine whether certain 
documents are within that description, it is necessary to 
consider what are the questions in the action:  the Court must 
look, not only at the statement of claim and the plaintiffs case, 
but also at the statement of defence and the defendant’s 
case.’ 

‘Matters in question’ 

14.26. As Brett LJ’s statement makes clear, ‘matters in question in 
the proceeding’ are identified by reference to the pleadings.531  

                                             
529 Victor Hanby Associates Ltd v Oliver 1990 JLR 337. 
530 Ibid. 
531 Ibid. 
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Those matters which are pleaded by any party but which are 
either not admitted or are denied are in question, and it is in 
respect of those matters that the parties must give discovery.  

14.27. For that reason, it will seldom if ever be appropriate for the 
court to order general discovery in an application for judicial 
review or an appeal from an administrative decision. This is 
because in such applications the parties’ cases do not generally 
make allegations of disputed fact on which the Court needs to 
make any findings. Rather, the facts will generally be 
uncontentious and it is the legal consequences of those facts in 
respect of which the parties have applied to the Court. 
Occasionally, there will be disputed facts or some discovery 
required, for instance in relation to the considerations taken 
into account by the decision-maker or the procedure followed 
to take the decision.  

Confidentiality 

14.28. A party cannot object to or avoid providing discovery of a 
document on the ground that it is confidential.   However, the 
Court has a general discretion to allow a confidential 
document to be withheld if the interests of confidentiality 
outweigh private interests of the party seeking inspection of 
that document.532   There is no rule by which confidentiality 
per se, not amounting to public interest immunity, precludes 
discovery of particular documents, e.g. disclosing private 
transactions involving third parties. It is for the court to 
consider in each case whether such discovery is necessary for 
disposing fairly of the cause or matter.533   Where only parts of 
a document are confidential and also irrelevant, those parts 
may sometimes be edited (or redacted) to obscure those 
portions. The other parties should be notified that this has 
been done, and may object.  

Privileged documents 

14.29. Privileged documents must be discovered, although they are 
exempted from production for inspection. When giving 
discovery of privileged documents in the list of documents, 
they will usually be given a generic description within schedule 
1 part 2 of the list to avoid the disclosure of any privileged 
information in respect of those documents.  However, the 
description must be sufficient to disclose the type of privilege 
claimed.  If a claim to privilege is properly stated in the list, 
the affidavit verifying that claim will be conclusive as to that 
claim. 

14.30. The Jersey concept of privilege follows English principles and 
recognises two types of legal professional privilege:  legal 
advice privilege and litigation privilege. The nature of these 
was summarised in Bene Ltd v VAR Hanson & Partners 1997 JLR 
N10a as follows.  

                                             
532 Dixon v Jefferson Seal 1996 JLR N2b. 
533 Deeney v Health and Social Services Committee 2003 JLR 138. 
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Legal advice privilege  

14.31. Legal advice privilege (sometimes also called ‘solicitor-client 
privilege’) protects communications passing between the client 
and his lawyer which: 

a) are confidential; 

b) passed directly between the client and his lawyer; and 

c) were created for the dominant purpose of obtaining or 
giving  advice on the client’s legal rights and 
obligations.534 

14.32. Legal advice privilege can apply even where the communication 
in question is effected via third parties, including interpreters, 
and whether the third parties are agents of the lawyer or of 
the client. The third party must be an agent not simply in the 
general sense but specifically for the purpose of 
communicating that advice.535 

14.33. A solicitors’ attendance note is not covered by legal advice 
privilege, whether or not the communication to which it 
relates was expressed to have been made ‘without prejudice’ 
(which does not in itself confer on a document legal 
professional privilege, although there may be other reasons 
why the document should not be admitted).536 

Litigation privilege 

14.34. Litigation privilege protects documents which: 

a) are confidential; 

b) pass between lawyer and client, the lawyer and third 
parties or the client and third parties: 

c) come into existence after litigation has commenced or 
become contemplated prospect; and 

d) for the dominant purpose of obtaining information to be 
submitted to lawyers for the purpose of giving or 
obtaining legal advice in relation to or seeking evidence 
or information for such litigation.537 

14.35. Litigation is contemplated when there is a reasonable prospect 
of it, not merely a vague anticipation, although it need not be 
the particular piece of litigation in which discovery is sought 
which is contemplated. If a third party produces a report for 
the purpose of the litigation, the privilege in it is not his to 
waive, but attaches to the client. However, this third party’s 
opinion is not privileged and he may be required to testify on it 
and on the basis on which that opinion is held.538 

                                             
534 Bene Ltd v VAR Hanson & Partners 1997 JLR N10a. 
535 Ibid. 
536 Ibid. 
537 Ibid. 
538 Ibid. 
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14.36. In Taylor v Taylor 1990 JLR 124 a surveyor’s report was found 
not to be litigation privileged. In previous divorce proceedings, 
the husband had been ordered to contribute to essential 
external maintenance of the former matrimonial home of 
Garenne, in St Peter.  The wife, who remained in occupation 
of the property, informed the husband that the roof required 
maintenance and he replied via his lawyers asking that his 
surveyor inspect the roof.  The husband failed to make any 
payment to the cost and the wife brought proceedings in which 
she sought inspection of the report. The Court of Appeal 
rejected the husband’s claim that the report was litigation 
privileged as, although the report was obtained to elucidate 
the husband’s responsibilities under the previous order which 
had a continuing effect in imposing on the appellant liability 
for future repairs, that order had finally determined the 
liability issue between the parties following their divorce and 
it followed that the proceedings from which it arose were no 
longer ‘existing’. Morever, there was no litigation in 
contemplation at the time the report was commissioned. A 
claim by the husband that his wife and his relationship had 
deteriorated to the extent that they were likely to continue to 
fight over any claim each made against the other was 
insufficient.  

Privilege enjoyed by more than one party  

14.37. Privilege in a document may be enjoyed by more than one 
party.  In UCC v Bender & Koonmen 2005 JLR 401, the Royal 
Court held that common interest privilege as described by Lord 
Denning MR in Buttes Gas & Oil Co. v Hammer (No. 3), [1981] 
QB 223 applied in Jersey. 

14.38. In UCC, Mr. Bender and Mr. Koonmen were together responsible 
for the management of investment funds known as the Amber 
Funds.  A Mr Silverman claimed an entitlement to profits made 
by them in management of those funds. Mr Koonmen’s New 
York lawyer corresponded with various third parties, which the 
Court found were created for the dominant purpose of 
contemplated litigation between Mr Koonmen and a Mr 
Silverman in respect of that entitlement. Mr Bender was not a 
party to that litigation, but the Royal Court applied the dicta 
of Lord Denning MR in Buttes Gas & Oil Co. v Hammer (No. 3), 
[1981] Q.B. 223 and found that Messrs Bender and Koonmen 
enjoyed common interest privilege in the letters, as Mr Bender 
was equally interested in the outcome of Mr Silverman’s 
litigation as Mr Koonmen.  

Description of the privilege in a list of documents 

14.39. RCR 6/17(3) and PD RC 05/4 require a party to make a 
‘sufficient statement’ as to grounds on which privilege is 
claimed in respect of each document contained in schedule 1 
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part 2 of the list of documents.  The claim must be verified by 
affidavit.539 

14.40. Whether the grounds for privilege are sufficiently stated 
depends on the facts and the nature of each document in 
question.540   The Court has a discretion to examine the 
documents where a claim for privilege is denied in order to 
evaluate the validity of the claim.541  However, where the 
Court finds that the claim to privilege is formally correct and 
sufficiently identifies the documents in respect of which it is 
made it will generally accept the affidavit as sufficiently 
justifying the claim without going further and inspecting the 
documents.542 

14.41. In respect of solicitor and client correspondence, the claim to 
privilege may be made in the most concise terms543 and 
indeed, generally will be made in precisely those terms, such 
as: 

‘Correspondence between [the party] and his legal advisers for 
the purpose of giving or obtaining legal advice.’ 

14.42. However, where the facts are more complicated or 
documentation is less evidently privileged the party making the 
claim to privilege must give sufficient detail persuade the 
court that the claim is properly made.544  This is the corollary 
to the Court’s not looking behind the affidavit verifying the list 
and therefore the claim to privilege:  for the affidavit to be 
upheld, it must be sufficient to substantiate the privilege 
asserted.545  If the party fails to substantiate his claim in this 
way, then he risks his claim to privilege failing,546 although in 
Shirley v Channel Islands Knitwear Company Ltd 1985-6 JLR 
404 the defendants were ordered to amend their list in order 
to make clearer their claim to privilege. 

14.43. In Taylor v Taylor 1990 JLR 124 a divorced wife claimed a 
contribution to roof repairs from her former husband pursuant 
to the terms of an order made in their divorce proceedings. 
She sought discovery and inspection of a surveyor’s report 
commissioned by the husband, which the husband claimed was 
privileged. The husband’s list of documents discovered the 
following documents as privileged: 

‘Confidential communications, letters, notes, statements and 
reports which have come into existence since the 
commencement of this action or in contemplation of it which 
have been prepared by or on behalf of the defendant and his 

                                             
539 UCC V Bender & Koonmen 2005 JLR 401. 
540 Taylor v Taylor 1990 JLR 124; Shirley v Channel Islands Knitwear Company Ltd 
1985-6 JLR 404. 
541 Shirley v Channel Islands Knitwear Company Ltd 1985-6 JLR 404;   UCC V Bender & 
Koonmen 2005 JLR 401. 
542 Shirley v Channel Islands Knitwear Company Ltd 1985-6 JLR 404. 
543 Taylor v Taylor 1990 JLR 124 per Kentridge JA. 
544 Taylor v Taylor 1990 JLR 124 per Kentridge JA; UCC V Bender & Koonmen 2005 JLR 
401. 
545 Taylor v Taylor 1990 JLR 124 per Kentridge JA 
546 Ibid. 
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lawyers or other advisers or between such persons and third 
parties in order to obtain or furnish information or advice to be 
used in evidence on behalf the defendant in this action or for 
purposes in connection therewith or preparatory thereto.’  

14.44. The Court of Appeal held that there was ‘manifestly’ no 
express reference to the surveyor’s report. Since the 
surveyor’s report was not obviously privileged and, moreover, 
was commissioned before the commencement of the litigation, 
the appellant was under a duty to establish the privilege to the 
satisfaction of the court. Since the husband had neither made 
any reference to the report in his list of documents nor filed an 
additional affidavit making an express claim for privilege, it 
followed that this duty had not been fulfilled and that the 
claim for privilege would prima facie fail. 

Cessation of privilege:  waiver 

14.45. A privileged document is privileged from the moment of its 
creation. Thence forward, the general rule is ‘once privileged, 
always privileged’ unless and until that privilege is waived by 
party entitled to the privilege.547  In short, a waiver will occur 
in circumstances in which a party may be taken intentionally 
to have released the document from being confidential and 
which are such that it would be unfair for him now to insist on 
that confidence.  

14.46. Waiver of privilege may be express or implied.548 So, express 
consent to inspection of privileged documents by, or deliberate 
supply of such documents to an opposing party amounts to 
waiver of privilege.549 On the other hand, the mere inclusion of 
a privileged document in a list of documents for inspection 
does not amount to waiver, since the list may generally be 
amended, but privilege has gone once inspection has 
occurred.550  Reading a privileged document in open Court will 
waive any privilege in that document.551 

14.47. From this, it follows that whether privilege has been waived 
depends on the intention of the party enjoying the privilege. 
This was confirmed in Jersey Financial Services Commission v 
A.P. Black (Jersey) Ltd 2003 JLR 609, which held the Court 
should not employ a mechanistic approach by which revealing 
privileged information automatically waived the privilege in 
that information. Rather, the Court should consider the 
intention of the privileged party as indicated by the 
circumstances said to amount to the waiver, gauged by 
considerations of fairness. In some cases, the serving or 
provision of documents including or referring to privileged 
material will be sufficiently indicative of a fixed intention to 
waive privilege in that material, but in others it will not.  

                                             
547 In re Continental Trust Company Ltd 1991 JLR 83. 
548 Bene Ltd v VAR Hanson & Partners 1997 JLR N10a.   
549 Ibid. 
550 Ibid. 
551 In re Continental Trust Company Ltd 1991 JLR 83. 
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14.48. In Jersey Financial Services Commission v A.P. Black (Jersey) 
Ltd 2003 JLR 609 the Commission brought an action alleging 
that the defendants were operating a collective investment 
fund as defined in Art 2 of the Collective Investment Funds 
(Jersey) Law 1988 without a permit as required by art. 4.  Prior 
to trial of a preliminary issue on limitation, the Commission 
filed and served a bundle of documents on which it intended to 
rely, including an expert’s report. The defendants objected to 
the relevance of the bundle and the Commission withdrew it. 
However, the report made reference to three legal opinions 
from members of the English bar, two of which were 
favourable to the defendant’s case. The defendants argued 
that privilege had been waived and sought copies of the 
opinions. The Court held that there had been no waiver of 
privilege by the defendants of the opinions because (a) there 
had been no final and irrevocable deployment of the draft 
expert report in evidence; and (b) although waiver of 
connected information could take place before material had 
been so deployed the draft report had been withdrawn from 
the materials to be used during trial of the preliminary issue 
(at the instigation of CATJ), no subsequent use had been made 
of it, and there was no intention to rely on it further. 

14.49. To constitute a waiver, there must also be a loss of confidence 
in the documents as confidence is the essence of privilege. 
Where the document or privileged material is provided to an 
opponent, then axiomatically, there will have been a sufficient 
loss of confidence in the documents sufficient to negate the 
privilege and whether it has done so will depend on an 
assessment of the circumstances in line with Jersey Financial 
Services Commission. However, the circumstances relied upon 
as constituting the waiver may be a release to a third party. In 
such circumstances, the question remains the same, has there 
been a sufficiently intentional release from confidence of the 
documents in question that it is unfair for the party now to 
insist on his privilege in the document?   

14.50. In UCC V Bender & Koonmen 2005 JLR 401 documents remained 
privileged despite their having been exhibited to an affidavit 
which was filed at Court. The Royal Court held that documents 
disclosed in previous proceedings will not lose their 
confidential nature (and therefore their privilege) if they have 
not come into the public domain. So, for example, if the 
previous proceedings were held in camera, any material used 
in those proceedings would not have come into the public 
domain, and following English authority, may even extend to a 
privileged document put to a witness but not read out in public 
or forming part of the court file. The affidavit in UCC was not 
in a publicly available court file, and therefore the confidence 
had not been lost and so the affidavit remained privileged. 

14.51. Privilege can be waived in respect of a specific person but not 
in respect of others. Thus, if A discloses a privileged document 
to B, he cannot of course maintain any claim for privilege 
against B, but he may still claim privilege against others, 
particularly if B has received the document subject to an 
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express or implied obligation of confidentiality.552   Where 
there is a maintenance of some confidentiality against third 
parties other than A and B, the privilege will remain against 
those third parties. A and B will however enjoy a common 
privilege. As a result, A will not be able to prevent B from 
seeing or inspecting the document, but he will be able to resist 
B’s using the document in evidence or for other purposes 
without his consent.  

14.52. Where there is waiver or privilege in part of a document or one 
of a series of documents, that may also (but will not 
necessarily) constitute a waiver of privilege in the remainder 
of that document or series.553 In line with Jersey Financial 
Services Committee the overriding consideration seems to be 
the fairness of a selective or partial waiver. In particular, 
whether the waiver in question is fair will be informed by 
whether the party enjoying privilege chooses to deploy a 
selection of material himself or whether he has been forced to 
supply the privileged information.554  

14.53. Pacific Investments Ltd v Christiansen 1996 JLR N7b held that 
where a document dealt with only a single subject and was 
privileged, it was not possible to waive privilege over part of 
the document by introducing it into the trial record and yet 
retain privilege over the remainder.555 

14.54. However, a party could cover up part of a discovered document 
on the ground of irrelevance, in the same way that it could 
withhold an entire document on that ground. The only proviso 
was that covering up parts of a document (indeed, even parts 
of a sentence within a document) should not destroy or alter 
the meaning of the disclosed parts and it was not necessary 
that the parts claimed to be irrelevant dealt with a completely 
different subject from the disclosed parts.556 

14.55. The test was whether it was reasonable to suppose that the 
missing passages contained material which could advance the 
defendants’ case and not merely whether they contained 
potentially relevant material.557 Furthermore, the party 
seeking access to any redacted material would face the 
difficulty of displacing the discovering party’s oath that the 
missing information was irrelevant, although it may be 
sufficient to displace that oath should the relevance of the 
missing passages appeared from the disclosed part of the 
documents themselves.558 The Royal Court has further warned 
against the dangers of ‘infinite regression’, where a request 
for disclosure of a privileged document leads to requests for 
further disclosures in order to understand the context of that 

                                             
552 Bene Ltd v VAR Hanson & Partners 1997 JLR N10a. 
553 Pacific Investments Ltd v Christiansen 1996 JLR N7b. 
554 UCC V Bender & Koonmen 2005 JLR 401. 
555 Pacific Investments Ltd v Christiansen 1996 JLR N7b; also In re Continental Trust 
Company Ltd 1991 JLR 83. 
556 Pacific Investments Ltd v Christiansen 1996  JLR N7b 
557 Ibid 
558 Ibid 
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document often of little real benefit and not insignificant costs 
and delay. Unless disclosure of the documents is necessary for 
disposing fairly of the issues the requests will be dismissed.559 

14.56. The Royal Court clarified the approach in UCC v Bender & 
Koonmen 2005 JLR 401 in which it held that the remainder of a 
privileged series of documents would not be disclosed. The 
privileged material in question comprised several letters 
exhibited to an affidavit which had been filed in separate, 
previous proceedings. The circumstances of that affidavit were 
such that privilege had not been lost in that correspondence. 
In the present proceedings, the Master had ordered that the 
affidavit be disclosed and it was argued that as a result of such 
disclosure, the entire set of privileged correspondence of 
which those letters were part should be disclosed. Birt, Deputy 
Bailiff held that this was not so.  He held that: 

a) The general rule is that where a party chooses to waive 
privilege in respect of part of a document by deploying 
it in the case, the opposite party and the court must 
have an opportunity of seeing the whole of the 
document in order to check that what has been released 
fairly represents the whole of the material relevant to 
the issue in question. Then, it is only fair that his 
opponent and the Court are able to check that the part 
provided and relied upon is representative and does not 
give an unfair or distorted impression by being taken out 
of context.  

b) However, that rule does not apply where there is a 
document of which only part is privileged and the 
remainder not.  Then, disclosure of the non-privileged 
part of the document cannot result in the loss of 
privilege in the privileged part (rather as irrelevant, 
confidential parts of a document may be redacted).560   

14.57. Further, where the circumstances are such that the waiver 
extends beyond a single document or portion of a document, 
tit may extend only to related, connected privileged material. 
So, a waiver in respect of litigation-advice privileged material 
may not extend to litigation privileged material.561 

Receipt of information in which privilege not waived 

14.58. From the above, it follows that a party may have in his 
possession privileged information belonging to another party, 
which privilege has not been waived. If so, it seems likely that 
the party entitled to the privilege can restrain the other from 
using those documents. 

14.59. In Matthews v Voisin & Co 2001 JLR 595 the plaintiff mistakenly 
disclosed to the first defendant (a firm of advocates acting for 
the third defendant in matrimonial proceedings) in a bundle of 

                                             
559 Jersey Financial Services Commission v A.P. Black (Jersey) Ltd 2003 JLR 609 
560 See also Pacific Investments Ltd v Christiansen 1996  JLR N7b 
561 Bene Ltd v VAR Hanson & Partners 1997 JLR N10a. 
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financial information an attendance note of a consultation with 
a leading silk. When he received the documents, the first 
defendant was leaving for a holiday to Mallorca and forwarded 
them to his client without reading them. Subsequently, the 
first defendant learnt that the documents were privileged and 
indicated to the plaintiff’s advocates that they intended to use 
the documents. The plaintiff then indicated that it objected to 
the documents being used and the first defendant froze all 
further action in respect of them.  

14.60. The Royal Court held that the first defendant had acted 
correctly in accordance with the Code of Conduct of the Law 
Society of Jersey and the guidelines of the Court of Appeal in 
In Re an Advocate 1978 JJ 193 which require a practitioner 
who receives a document which appears to be a document 
belonging to another party which appears to be privileged or 
otherwise a document which ought not to be in the possession 
of that practitioner or his client: 

a) to make appropriate inquiries of his client or instructing 
solicitors to ascertain the circumstances in which the 
documents were obtained; 

b) unless satisfied that the document has been properly 
obtained in the ordinary course of events, if he intends 
to use that document he must inform his opponent; and 

c) if his opponent objects to such use, not to take any 
further steps in respect of the document until the 
matter has been adjudicated upon by the Court.  

14.61. In Matthews, the documents had not been disclosed in such a 
manner as to raise the question of privilege being waived and 
the defendants had no automatic right to withhold and use the 
documents.  The Court ordered the return of the documents 
and restrained the defendants from using or communicating 
the information. However, as the third defendant had read the 
privileged documents herself and knew what they contained, 
nothing would be gained by preventing her advocates from 
continuing to act for her and the Court dismissed this part of 
the plaintiff’s application.  

14.62. By contrast, in Mayger v Mayger 1991 JLR N1b the plaintiff 
sought to admit into evidence at trial transcripts of telephone 
conversations between the defendant and her former 
advocate. The plaintiff had hired a private investigator who 
had recorded the telephone conversations from which 
recordings the transcripts had been produced. The Court held 
that privilege allows a party not to disclose professional 
confidences, the information in the present case was already 
in the hands of the plaintiff. Privileged document which came 
into the hands of the opposing party, by whatever means, are 
admissible and the transcripts would not be excluded. It could 
be added that the documents in question are the recordings 
and the transcripts, neither of which was produced for the 
dominant purpose of obtaining legal advice and so they would 
not themselves be privileged. However, (subject to the timing, 
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given the question arose at trial) it might be thought that the 
defendant could have obtained an injunction or relief for a 
breach of confidence as the information contained in those 
recordings and transcripts was privileged and confidential and 
would presumably not have been imparted were it known that 
the plaintiff’s investigators were eavesdropping. 

Use of documents discovered – implied undertaking 

14.63. As noted above (at 14.10 - 11), there is an onerous duty on a 
party to litigation (and his advocate) to ensure that all 
relevant documents are discovered, whether they are harmful 
to that party’s case or whether they contain information which 
that party would rather keep confidential to himself. As a 
corollary, however, the other parties to whom such discovery 
and inspection is given under the compulsion of the Court 
receive those documents on the implied undertaking that they 
will be used only for the purposes of the litigation in which 
they are disclosed.562  In Jersey, this implied undertaking 
remains in force after trial even in respect of documents which 
have been read out or referred to in Court.563 

14.64. Documents obtained on discovery in proceedings in the Royal 
Court may only be used for related but separate proceedings 
overseas if the Royal Court gives leave.564 An application for 
leave must be supported with affidavit evidence.565  The 
application should specify the documents or class of documents 
to be released, and the uses for which the documents are 
required.566  However, in where the class of documents is very 
wide and where it would be expensive and time consuming to 
do so, the Court may choose not to insist on this and make an 
order in wide terms.567  This was the case in Re Esteem 
Settlement 2002 JLR 213. This was a case in which the Court 
was overwhelmingly satisfied that the interests of justice 
justified the use of the documents, given the scale of fraud 
which had been perpetrated against the applicant and it may 
be inferred that such considerations influenced the sympathy 
of the Court in allowing a broad application, although it did 
not accede wholly to the applicant’s request and retained 
some concerns at the breadth of the application and it remains 
clear that the applicant should be as specific as possible as to 
the documents and the purpose for which he wishes to use 
them.  

14.65. The Court can give leave to use such documents even where 
the proposed use is in overseas criminal proceedings, provided 
the Court considers that there is no abuse of process and it is 
in the interests of justice and the same or similar causes of 

                                             
562 Mayo Associates S.A. v Anagram (Bermuda) Ltd 1998 JLR 4c; Re Esteem Settlement 
2002 JLR 213. 
563 Mayo v Anagram (Bermuda) Ltd 1998 JLR N4c. 
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566 Re Esteem Settlement 2002 JLR 213. 
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action must be contemplated.568   While the Court is prepared 
to grant such leave to use documents in overseas criminal 
proceedings, there are clear procedures provided for obtaining 
information from another jurisdiction for use in criminal 
proceedings and as a general principle, it is not right to use 
civil discovery as a back door method of obtaining information 
required in criminal proceedings. Where release from the 
undertaking is sought in order to use discovered documents in 
overseas criminal proceedings the Court will scrutinise the 
request carefully to ensure that the proper procedures for 
obtaining information in criminal cases and their safeguards 
are not being circumvented. 

14.66. When considering whether to grant leave to use discovered 
documents the issue for the Court to consider is whether the 
interests of justice for which the disclosure is sought outweigh 
the need to privacy and the confidence in the documents in 
question.569   

14.67. On the whole, the Royal Court has shown itself quite prepared 
to release a party from his undertaking and allow him to use 
documents obtained on discovery in Jersey in proceedings 
overseas to which they may be germane. 

14.68. In Re Esteem Settlement 2002 JLR 213 Grupo Torras applied to 
use documents obtained in Jersey in its protracted litigation to 
recover money fraudulently taken from it and salted into 
various offshore trusts internationally by Sheikh Fahad.  By this 
stage, Grupo Torras had obtained a judgment in England in 
respect Sheikh Fahad’s fraud but over US$700 million remained 
outstanding under that judgment.  Grupo Torras applied for 
permission to use documents, disclosed by the defendants and 
the trustee of Jersey trusts in proceedings in Jersey, in actions 
to enforce the English judgment against assets of the trusts set 
up by the first defendant in Jersey, the Bahamas, the Cayman 
Islands and Switzerland.  The documents had been provided by 
the trustee previously in the course of the Jersey, proceedings. 
They had not been provided by the trustee on discovery, but 
pursuant to an order of the Court of Appeal which required the 
trustee to produce all documents ‘of which the court should be 
informed’. The production of the documents was therefore 
held to be compulsory rather than voluntary and as such 
subject to the implied undertaking by Grupo Torras. However, 
the Royal Court granted leave to use the documents because 
Grupo Torras was simply attempting to enforce the judgment 
in its favour regarding the ‘enormous sum’ of US$700 million of 
which it had been defrauded, and which remained outstanding. 
As the money was in the trusts settled by the Sheikh in the 
Bahamas, Cayman Islands and Switzerland at least in part to 

                                             
568 Jyske Bank (Gibraltar) Ltd v Spjeldnaes, 1993 JLR 99; Grupo Torras S.A. v Royal 
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(Gibraltar) Ltd v Spjeldnaes, 1993 JLR 99. 
569 Grupo Torras S.A. v Royal Bank of Scotland International 2001 JLR N5. 
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obstruct Grupo Torras’ attempts to recover that money, it was 
strongly in the interests of justice to allow leave to use the 
documents in that recovery process. 

14.69. In Jyske Bank (Gibraltar) Lt v Spjeldnaes 1993 JLR 99, in an 
action against the defendants in the Royal Court, the plaintiff 
obtained an order requiring the party cited in the action to 
disclose certain information to the plaintiff for the purpose of 
civil proceedings in England. As a result, documents containing 
the relevant information were sent to the plaintiff’s English 
solicitors. The English Serious Fraud Office subsequently served 
the solicitors with notice under s.2 of the Criminal Justice Act 
1987 requiring them to produce documents including those 
obtained from the party cited.  The plaintiff then made the 
present application for leave to comply with that notice. The 
Court held that it would not prevent the plaintiff’s solicitors 
from disclosing the information since they could in any case be 
compelled to do so in England.  

14.70. Mayo Associates S.A. v Anagram (Bermuda) Ltd 1998 JLR 410 
concerned the almost the reverse situation, where defendants 
in criminal proceedings in Jersey received documents from 
Attorney-General which they subsequently discovered in civil 
proceedings against them. The criminal proceedings had been 
brought in respect of fraudulent currency trading.   
Subsequently, the victim of the fraudulent trading brought civil 
proceedings to recover the sums lost. It was common ground 
that material disclosed by the Attorney-General to the defence 
in criminal proceedings was subject to an implied undertaking 
by the criminal defendant not to use that material other than 
for the purposes of his defence to those criminal proceedings. 
However, the Court was able to discharge or vary that 
undertaking on application and did so. In deciding whether to 
do so, the court considered two conflicting principles: first, 
the need to protect the confidentiality of the makers of the 
various statements contained in the documents; and, secondly, 
the public interest in the due administration of justice, for 
which the court would require all the relevant documents 
before it. In the present case, it was relevant that the criminal 
and civil proceedings arose out of the same transactions; that 
the privacy of the persons who had made the statements had 
already been compromised; and that at least some of the 
defendants had already seen the material (and it would be 
impracticable to ensure that their knowledge of it did not 
affect their conduct of these proceedings). Whilst there was a 
small risk in a comprehensive release of the defendants from 
their undertaking, all the documents related to the 
transactions in question in the present action and in these 
circumstances, it was appropriate to allow full disclosure. The 
defendants would accordingly be released from their 
undertaking, but subject to the further undertaking that the 
documents would only be used for the purposes of the present 
proceedings. 
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Specific discovery 

14.71. An application for specific discovery may be used to challenge 
the sufficiency of a list of documents provided pursuant to 
normal discovery.  An application for specific discovery is not 
limited to deficiencies in a list and may be made at any stage 
of the action.570  However, unless there are grounds on which 
discovery is required at an early stage, an application prior to 
general discovery pursuant to RCR 6/17(1) is likely to be 
premature. It should also be unlikely as the summons for 
directions should be issued in early course and general 
discovery ordered accordingly.  

Method of application 

14.72. An application for specific discovery should be made by 
summons. It should be supported by an affidavit stating that 
the deponent believes, with the grounds for his belief, that the 
other party has, or has had, in his possession, custody of or 
power over the document, or class of document, specified in 
the application and that it is relevant.571 

Court’s approach to specific discovery applications 

14.73. Further discovery is only available in exceptional 
circumstances. The applicant must present a prima facie case 
that there are undisclosed documents in the other party’s 
possession which are relevant to the action between them, 
disclosure of which was necessary to dispose of the matter 
fairly.572 

14.74. Where the application has been made after the respondent has 
served a list of documents verified by affidavit, the applicant 
has a high hurdle to surmount.  As noted above (at 14.19 [), a 
party’s affidavit that he has provided full discovery is 
presumed conclusive and it requires clear evidence that 
particular documents exist, which have not been discovered 
and which are relevant to matters in issue to displace that 
presumption.573 

14.75. The test for relevance is the same as that applicable to general 
discovery, namely does the document contain information 
which may, not which must, either directly or indirectly enable 
the party requiring the discovery to advance his own case or to 
damage the case of his opponent, or which may fairly lead to a 
train of inquiry which may have either of these two 
consequences.574 
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14.76. The applicant must establish that the documents are relevant 
in this sense, not that they may be relevant.575  Moreover, as 
with general discovery, they must relate to ‘matters in 
question’ in the action, meaning a question or issue in dispute 
appearing from the pleadings and not simply background 
information about the thing in respect of which that dispute 
has arisen.576   However, specific discovery will not be ordered 
in respect of an irrelevant allegation in the pleadings which, 
even if substantiated, could not affect the result of the action 
nor in respect of an allegation not made in the pleadings or 
particulars.577  Nor will specific discovery be allowed to enable 
a party to fish for witnesses or for further information on 
which he can plead a new case.578 

14.77. In Mehra v Killachand 1987-8 JLR 421   Mr Kilachand had died 
domiciled in India, according to the laws of which his widow 
and three children inherited his estate. Prior to his death he 
had established a number of companies, including a Hong Kong 
company called Jonal Ltd of which Mr Mehra was a director. 
Also prior to his death, Mr Kilachand paid US$700,000 into a 
Jersey bank, which Mr Merha claimed as his own as a 
commission. Jonal brought proceedings in the English High 
Court in respect of a London house occupied by Mrs Kilachand. 
In those proceedings, Jonal gave discovery of documents 
relating to the various companies established by Mr Kilachand.   
Mr Mehra brought the Jersey proceedings against Mrs Kilachand 
in respect of the $700,000.  In these proceedings, Mrs 
Kilachand sought specific discovery of the documents 
discovered by Jonal in England.  It was common ground that Mr 
Merha had those documents in his possession, custody or 
control but their relevance was disputed. The Court rejected 
Mrs Kilachand’s submission that they were relevant as showing 
the background of the companies established by Mr Kilachand 
from which inferences could be drawn. The issue in the Jersey 
proceedings was whether Mr Merha had any interest in the 
Jersey moneys, and any inference that could be drawn from Mr 
Merha’s connection with Jonal was tenuous at best. 

14.78. Even if the case for existence, possession and relevance of 
further documents is made out, the Court still has to go on to 
consider whether such an order is necessary for disposing fairly 
of the cause or matter.579  It will not be so necessary for the 
fair disposal of the matter to order the respondent provide the 
specific discovery sought the where the probative value of the 
documents will be so slight as not to merit the trouble and 
expense of providing them.580 
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15. Third party and pre-action 
discovery 

Introduction 

15.1. It is a general rule that discovery may only obtained from a 
party to a substantive action in progress, and moreover that an 
action cannot be brought against a person solely to obtain 
discovery from them but only to proceed against them in 
respect of a reasonable cause of action. 

15.2. Exceptionally, however, the Court may make orders that non-
parties give discovery of documents where that discovery is 
necessary to the applicant’s case and the non-party has 
become, even innocently, involved in the wrongdoing in 
respect of which the applicant wished to brings his case.  

15.3. Such orders are called ‘Norwich Pharmacal’ or ‘Bankers Trust’ 
orders after the English cases in which they were first made. 

15.4. There is also a statutory jurisdiction to order: 

a)  pre-action disclosure between likely parties to an 
action in respect of personal injuries and death. 

b) inspection and copying of banker’s records for the 
purposes of evidence (although this is not strictly 
discovery). 

Norwich Pharmacal/Bankers Trust orders 

Jurisdiction 

15.5. The Royal Court has discretion in its inherent jurisdiction to 
make orders which require a person who is not party to an 
action to provide discovery to assist a plaintiff or potential 
plaintiff formulate his action. Such orders can be made when it 
is necessary to do justice, whether a third party to an action or 
potential action, or a person who is a potential party to an 
action but is not yet because none has been instituted. 

15.6. The general rule is that discovery is only available in the 
ordinary course of proceedings against persons properly joined 
as parties to an action and information cannot generally be 
obtained from strangers to the dispute except by calling them 
as a witness at the trial (this rule is known as the ‘witness 
rule’).  Further, an action cannot be brought for discovery 
alone.581  However, this general rule is not applied and the 
Court has a discretion to order discovery (disclosure) of from 
such a third party where two conditions are satisfied:582 
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a) The discovery is necessary to the applicant’s case:  in 
that without discovery no cause of action could be 
sustained against the wrongdoer; and 

b) There is respondent is involved (even innocently) in 
the wrongdoing:  in that the respondent from whom the 
discovery is sought had, albeit innocently, been involved 
in the acts of the wrongdoer.   

15.7. Jersey has followed English law in this area and has developed 
the legal principle which first arose in the Norwich Pharmacal 
case. Originally, in England, the Norwich Pharmacal 
jurisdiction was limited to two distinct situations. First, the 
identification of potential defendants (as in Norwich 
Pharmacal Co. v Customs & Excise Commrs. [1974] AC 133 
itself) and second, the tracing of lost funds, as in Bankers 
Trust Co v Shapira [1980] 1 WLR 1275. However, from its 
reception of the orders, Jersey adopted a wider view (as now 
has England)  extending Norwich Pharmacal relief to require 
the respondent to give discovery to provide any ‘missing piece 
of the jigsaw’ necessary to allow the plaintiff to formulate his 
claim.  

15.8. In Norwich Pharmacal Co. v Customs & Excise Commrs. [1974] 
AC 133 the plaintiff wished to bring proceedings for 
infringement of its patent and sought information identifying 
the importers of the infringing products from the United 
Kingdom Customs authorities. The House of Lords allowed an 
order requiring Customs to discover the information sought, 
holding that the witness rule did not apply where no action 
could be begun against the wrongdoer without the provision of 
information which was in the possession of a third party who 
had been, even innocently, involved in the facilitation of the 
wrongdoing in respect of which the plaintiff complained in his 
substantive action.  In such circumstances, the House of Lords 
held that the respondent was under a duty to assist the 
plaintiff by giving full information and identifying the 
wrongdoer. Discovery is available against (1) a wrongdoer, to 
identify another co-defendant and (2) a third party involved 
(even innocently) in the commission of the wrongdoing to 
identify the wrongdoer.  

15.9. In Bankers Trust Co v Shapira [1980] 1 WLR 1275, Bankers Trust 
sought discovery to assist in a tracing action.  Two individuals, 
Walter Shapira and Max Frei, presented cheques to the Bankers 
Trust Co bank in New York, apparently drawn on a Saudi 
Arabian bank. Bankers Trust cashed the cheques and credited 
Messrs Shapira and Frei’s London bank account. The Saudi bank 
alleged that the cheques were forged and the New York bank 
repaid it and commenced a tracing action against Messrs. 
Shapira and Frei in London. The English Court of Appeal 
followed Norwich Pharmacal and held that the London bank 
had become, innocently mixed up in the facilitation of Shapira 
and Frei’s wrongdoing and was therefore under a duty to assist 
Bankers Trust by providing full information. It was therefore 
required to give discovery of all correspondence, debit 
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vouchers, transfer applications and internal memoranda 
without which it would be impossible to trace the funds.  

15.10. Norwich Pharmacal and Bankers Trust have been followed in a 
number of Jersey decisions, in particular to order the provision 
of information to assist in tracing actions. So, in IBL Ltd v 
Planet Financial and Legal Services Ltd 1990 JLR 294, Grupo 
Torras SA v Royal Bank of Scotland plc 1994 JLR 41  and 
Macdoel Investments Ltd v Federal Republic of Brazil 2007 JLR 
2001 the Jersey Courts have granted Bankers Trust –type 
orders to assist plaintiffs to trace their funds.   However, the 
Jersey approach to the jurisdiction has been to regard Bankers 
Trust and Norwich Pharmacal to be based on the same 
underlying principle, namely to grant such discovery as is 
necessary to prevent a denial of justice to the applicant.583  In 
Macdoel Investments Ltd v Federal Republic of Brazil 2007 JLR 
2001 the Court of Appeal explained that: 

‘The particular information that was sought in Norwich 
Pharmacal was the identity of the wrongdoer and it is to be 
expected that the principle would be expressed by reference to 
the facts of the case under consideration. But, in our opinion, 
the scope of the principle is not extended if the purpose of the 
disclosure which is sought in any particular case is, for 
example, to determine the location of embezzled funds or the 
methodology of the fraud rather than the identity of the 
wrongdoer. In our judgment, where disclosure is sought from a 
defendant who is alleged to have become innocently mixed up 
in wrongdoing, the determinative question in any particular 
case is whether justice requires discovery to be ordered’. 

15.11. In Re Lucas 1981 JJ 83 the Royal Court applied Norwich 
Pharmacal and required a third party to give discovery to a 
defendant to assist the formulation of his defence to 
defamation proceedings.  Mr Lucas had been assistant rating 
officer for the parish of St. Brelade. He wrote a letter to the 
Constable of St Brelade on the basis of which Mrs Johnson, the 
rating officer for St Brelade, brought a defamation action 
against him and to which he pleaded justification. In order to 
prove the justification, he brought a representation seeking an 
order that the Constable discover ‘such documents as Mr. 
Lucas may need relating to rating matters for the years 1976 to 
1980 inclusive’ and that he be permitted to take copies. The 
Court accepted that if the order were not made, the applicant 
would be entitled to summon the third party to bring 
documents to trial and an adjournment would follow to enable 
inspection, but on the basis that such a delay was not in the 
interests of justice, it granted Mr Lucas’ representation.  

15.12. This case has been criticised for offending the witness rule.584  
To the extent that such a rule is accepted as orthodox in 
Jersey, there do seem grounds for criticism of the decision. 
The Court’s rationale for granting Norwich Pharmacal relief 

                                             
583 Macdoel Investments Ltd v Federal Republic of Brazil 2007 JLR 2001. 
584 Journeaux Discovery Against The Non-Party 2000 JLRev Vol 4 issue 2. 
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appears to have been that Mr Lucas was entitled to summon 
the Constable to give such evidence in any event, but should 
he do so, that would result in an adjournment at trial to 
consider the material he brought, which delay would be a 
denial of justice.  In part, difficulties arise from the report 
which is sparing of detail, because the Court did not have the 
benefit of an affidavit in support of the representation. As a 
result, the Court refers to the rating system being central to 
the justification without elaboration. The Court was also 
prepared, without elaboration, to accept that as the recipient 
of the allegedly defamatory letter the Constable was mixed up 
in Mr Lucas’ putative wrongdoing.  

15.13. There may be some indication of Mr Lucas’ need to examine 
the rating information from the subsequent report of the 
substantive action at Johnson v Lucas 1982 JJ 67. Mr Lucas’ 
letter accused Mrs Johnson of a determined agenda of 
deviating from the strict requirements of the Parish Rate Law 
when computing rates payable in respect of individual 
properties in St Brelade in order to increase the rates received 
by the parish. In order to plead the detail of this, it can be 
seen that Mr Lucas would need access to the detail of 
individual ratings computations even though (save for one high 
profile example) his answer, set out in part at Mr Lucas’ 
answer is set out at Johnson v Lucas 1982 JJ 83-5, did not list 
individual computations but described them overall. However, 
the report refers to Mr Lucas’ ‘answer’ rather than ‘amended 
answer’ and it is not clear from either report that Mr Lucas 
needed the ratings information in order to formulate his 
defence in the sense of formulating and pleading his answer. 

15.14. The alternative is that Mr Lucas needed the information to 
prepare his case for trial. In this respect, it is not clear that Mr 
Lucas had any real need that meant that the delay in 
summoning the Constable to give evidence would be more than 
inconvenient. This would not seem to be sufficient to 
overcome the witness rule. However, Jersey’s approach to the 
witness rule may be less severe than in England where it 
obtains as the result of longstanding authority which itself was 
developed by the Court of Chancery in an era when an oral 
trial was the primary means of fact-finding in the common law 
courts to whose process Chancery’s bill of discovery was 
auxiliary. Consequently,  there is nothing inherently 
problematic in the Royal Court determining that its inherent 
jurisdiction is competent to permit an order requiring a third 
party to provide information necessary for preparing for a trial 
where the alternative is the expense and delay of going into a 
trial in the knowledge that it will be adjourned part heard. In 
substance, it would be no different to summoning the rating 
officer to give evidence prior to the main trial of the 
substantive action.   However, it is fair to say that such an 
approach is wider than that usually understood (in England or 
Jersey) as being within the Norwich Pharmacal jurisdiction. 

15.15. In O’Brien v Jersey Evening Post Ltd  1985-86 JLR N3a the Court 
distinguished Lucas (and Norwich Pharmacal) and refused to 



Civil Procedure Study Guide 2010 - 2011 219 

grant an order. The applicant was contemplating proceedings 
against his former employer for wrongful dismissal. He sought 
an order against the Jersey Evening Post requiring it to identify 
the party responsible for the placing of a job advertisement in 
the ‘paper which it had published prior to his dismissal, and 
which he alleged to have been an advertisement for his job. 
The Court held that it would not exercise its power to order 
the disclosure of information by a non-party in relation to 
proceedings which had not yet been instituted, unless refusal 
to do so would amount to a denial of justice. That would only 
be the case if, without the information, either the applicant 
would be unable to identify the defendant and would therefore 
be precluded from bringing an action at all, or he would be 
unable to present a defence to the action to be brought 
against him. Since the applicant in the present case was 
already in a position to bring an action and was merely seeking 
evidence to support his allegations, in respect of which an 
order for disclosure against the defendants could be obtained 
once the proceedings had commenced, the order for disclosure 
would be refused  

15.16. The best interpretation seems to be that stated above, and 
that Norwich Pharmacal or Bankers Trust  orders may be made 
where they are necessary, in that without them the applicant 
would be denied or effectively denied the ability to formulate 
his case, thus frustrating the operation of justice.  However, as 
a matter of application of that rule, it will most often be the 
identity cases and the fraud cases in which the orders are 
necessary. In the identity cases, this is because unless the 
identity of the defendant is known, there will be no 
proceedings at all in which the plaintiff can seek a remedy for 
his wrong. It can be seen as a clear denial of justice for the 
plaintiff to be deprived his remedy when the respondent can 
assist him, especially in circumstances where but for the 
respondent’s (albeit innocent) involvement, there may have 
been no wrong done to the plaintiff at all.  As for the fraud 
cases, the nature of fraud is such that the fraudster will 
usually seek to escape with his ill gotten gains by moving them 
as far from their source as quickly as possible.585   Then, even 
where the plaintiff has enough information to bring 
proceedings, were he to wait until trial to be provided with 
evidence, his funds would in all likelihood be long gone and the 
trail he seeks to trace long cold. Hence, postponing the 
provision of the information would deny him justice.  

15.17. However, the overriding criterion is that such discovery is 
necessary for the plaintiff to formulate his claim. Where the 
plaintiff can formulate his claim he does not need to obtain 
pre-action discovery but can wait for discovery in the ordinary 
course of his action. Further, although an order might be 
drawn widely in appropriate circumstances, it is illegitimate 
for the jurisdiction to be used for a ‘fishing’ expedition in 
which the plaintiff wishes simply to browse the information 

                                             
585 Grupo Torras SA v Royal Bank of Scotland plc 1994 JLR 41. 
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held by the respondent in the hope of finding something 
interesting. Instead, the plaintiff must be able to articulate 
the nature of his claim and the type of information held by the 
respondent to demonstrate why such information is necessary 
prior to the initiation of proceedings in order that the plaintiff 
can initiate such proceedings.  

15.18. Finally, most applications are made by plaintiffs and the 
authorities refer to the respondent becoming involved in the 
defendant’s wrongdoing. In theory there is no good reason why 
a defendant cannot seek a Norwich Pharmacal order and the 
Royal Court has granted defendants Norwich Pharmacal 
relief.586  In practice, the scope is more limited for a defendant 
to need such an order as he should generally be aware of the 
reason why he is not liable and not need evidence of his own 
actions in order to formulate his defence. Moreover, the 
defendant has a more responsive rôle in litigation and, if he 
does not have information to hand he can not admit or deny an 
allegation made by the plaintiff leaving him to obtain the 
evidence to prove his assertions.  However, it is conceivable 
that there might be situations in which a defendant needs to 
obtain evidence from a third party in order to formulate his 
defence and in such situations there is no reason in principle 
why he should not also be able to apply for Norwich Pharmacal 
relief.  

Approach of the Court 

15.19. Norwich Pharmacal/Bankers Trust orders are not to be given 
lightly, but only where justice would be denied if the order 
were not made.587  The Court will be especially reluctant to 
make such an order if to do so would cut across confidential 
relationships, such as that of banker and client.588  That said, 
although the court will not lightly cut across a duty of 
confidentiality owed by the respondent, it is no answer to an 
application that the information sought is confidential, and the 
Court may order the discovery sought if it thinks that the 
interests of justice outweigh the confidentiality of that 
information.589 

15.20. The Court will only grant such an order if there is no other 
means of obtaining the information sought.590  However, there 
is authority that the availability of other means of obtaining 
the information is not an absolute bar, but a factor affecting 
the Court’s discretion.591  In Grupo Torras Sa v Royal Bank of 
Scotland plc 1994 JLR 41, the other avenue available was the 
institution of proceedings in an overseas jurisdiction in respect 
of a fraud, and the risk was that if the proceeds of that fraud 
were not traced with dispatch, there was a risk of the 

                                             
586 Re Lucas 1981 JJ 83. 
587 Grupo Torras SA v Royal Bank of Scotland plc 1994 JLR 41. 
588 Ibid. 
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also Deeney v Health and Social Services Committee 2003 JLR 138. 
590 Macdoel Investments Ltd v Federal Republic of Brazil 2007 JLR 201. 
591 Grupo Torras Sa v Royal Bank of Scotland plc 1994 JLR 41. 
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substantive proceedings becoming nugatory. It could be said 
that there was therefore no other effective means of obtaining 
the information in time. 

15.21. The applicant needs to establish a reasonable suspicion that 
the respondent was involved in the wrongdoing.592 

15.22. An applicant in whose favour a Norwich Pharmacal/Bankers 
Trust order is made obtains information under that order by 
way of discovery under compulsion. He is therefore subject to 
an implied undertaking not to use the information provided for 
any collateral or ulterior purpose without the consent of the 
party providing that information or the leave of the Court. 
Further, the Court may require an express undertaking from 
the applicant or impose a condition that he use the 
information provided only for the purpose for which is sought. 
Where the applicant applied for Bankers Trust order to assist 
her to trace funds in Akinsete v South Pacific Investments 
Limited (Barclays Bank, Party Cited) 1991 JLR 1 the Royal 
Court made the order conditional on the applicant using the 
information discovered only for the purpose of tracing those 
funds.  

Examples of Norwich Pharmacal/Bankers Trust relief 

15.23. In IBL Ltd v Planet Financial and Legal Services Ltd 1990 JLR 
294  the plaintiffs were an English computer company and its 
owner and the defendants a Jersey trust company and its 
chairman. The plaintiff alleged that third parties, who 
intervened in the proceedings, and who had previously been 
directors and shareholders in IBL Ltd had committed a number 
of frauds and misrepresentations.    The allegations were that 
the interveners had (1) misrepresented the profits of IBL prior 
to its sale to the second plaintiff; (2) transferred money due to 
IBL to a further company, Melverda Ltd, which was now 
dissolved but which the defendants had administered prior to 
its dissolution. The plaintiffs had commenced proceedings in 
England in respect of the misrepresentations. They also issued 
orders of justice containing orders requiring the defendants to 
deliver documents relating to those transactions, which the 
defendants applied to strike out.  The Royal Court upheld the 
orders because without discovery of the information sought, 
the plaintiffs would not be able to trace funds paid to 
Melverda Further, the Royal Court was prepared to order the 
discovery which might give rise to amended proceedings in 
Jersey or England for fraud by wrongdoers whose identity 
would be disclosed on discovery, and also the beneficial 
ownership of Malverda and tracing of the money paid to it.  

15.24. In Re Lucas 1981 JJ 83 the Royal Court applied Norwich 
Pharmacal and required a third party to give discovery to a 
defendant to assist the formulation of his defence to 
defamation proceedings.  Mr Lucas had been assistant rating 
officer for the parish of St. Brelade. He wrote a letter to the 
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Constable of St Brelade on the basis of which Mrs Johnson, the 
rating officer for St Brelade, brought a defamation against him 
and to which he pleaded justification. In order to prove the 
justification, he brought a representation seeking an order that 
the Constable discover ‘such documents as Mr. Lucas may need 
relating to rating matters for the years 1976 to 1980 inclusive’ 
and that he be permitted to take copies. The court accepted 
that if the order were not made, the applicant would be 
entitled to summon the third party to bring documents to trial 
and an adjournment would follow to enable inspection, but on 
the basis that such a delay was not in the interests of justice, 
it granted Mr Lucas’ representation.  

15.25. The Court in O’Brien v Jersey Evening Post Ltd  1985-86 JLR 
N3a distinguished Lucas (and Norwich Pharmacal) and refused 
to grant an order. The applicant was contemplating 
proceedings against his former employer for wrongful 
dismissal. He sought an order against the Jersey Evening Post 
requiring it to identify the party responsible for the placing of 
a job advertisement in the ‘paper which it had published prior 
to his dismissal, and which he alleged to have been an 
advertisement for his job. The Court held that it would not 
exercise its power to order the disclosure of information by a 
non-party in relation to proceedings which had not yet been 
instituted, unless refusal to do so would amount to a denial of 
justice. That would only be the case if, without the 
information, either the applicant would be unable to identify 
the defendant and would therefore be precluded from bringing 
an action at all, or he would be unable to present a defence to 
the action to be brought against him. Since the applicant in 
the present case was already in a position to bring an action 
and was merely seeking evidence to support his allegations, in 
respect of which an order for disclosure against the defendants 
could be obtained once the proceedings had commenced, the 
order for disclosure would be refused  

15.26. In Grupo Torras SA v Royal Bank of Scotland plc 1994 JLR 41 
the plaintiffs brought proceedings in the English High Court 
against Sheikh Fahad Mohammed al-Sabah who they alleged 
had conspired to defraud them of a large sum of money. They 
subsequently brought proceedings in Jersey against Jersey 
banks in order to trace the money, with which the plaintiffs 
alleged those banking companies had dealt, thereby becoming 
involved (albeit innocently) and thus facilitating their 
wrongdoing. The plaintiffs provided evidence of certain 
transactions said to demonstrate the truth of their allegations 
and claimed that the defendants were under a duty to provide 
full details of their dealings in the matter so that the plaintiffs 
had sufficient information to pursue their action in England. 
Their Order of Justice contained, inter alia, an order for 
discovery of such unspecified information as was necessary for 
that purpose. The Court was satisfied that it was arguable on 
the evidence that a serious fraud had been committed and it 
was necessary to trace the money in question to avoid the risk 
of the English proceedings becoming nugatory.  The Court also 
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held that this form of discovery was not a remedy of last resort 
to be ordered only if no other avenue were open to the 
plaintiffs, nor would it be refused merely because there were 
concurrent proceedings in another jurisdiction on the same 
broad issues. There is likely to be such overlap in multi-
jurisdictional tracing proceedings.  

15.27. The plaintiffs in Macdoel Investments Ltd v Federal Republic of 
Brazil 2007 JLR 201 were the Federal Republic of Brazil and 
the Municipality of São Paulo. They sought disclosure from 
Jersey banks of companies allegedly connected to Paulo Maluf, 
former mayor of São Paulo. Senhor Maluf was accused of 
corruption and embezzlement of funds in connection with two 
major public works contracts for the construction of the Ayrton 
Senna Tunnel and the Avenue Agua Espraiada in São Paulo. The 
plaintiffs alleged that some of the money had been paid into 
the companies’ bank accounts in Jersey and sought information 
about those accounts from the banks to enable them to 
discover the whereabouts of the funds and to consider whether 
they could bring proceedings against Senhor Malouf and others 
to recover them.   

15.28. The companies opposed the order and submitted that the court 
did not have power to make it as (a) Norwich Pharmacal orders 
could only be made to identify alleged wrongdoers and the 
plaintiffs already had this information; and (b) the equitable 
jurisdiction to protect and preserve trust assets did not apply 
as the plaintiffs had not established that proceeds of the 
frauds had in fact been paid into the accounts.  The Royal 
Court rejected the banks’ arguments and granted the orders, 
and the Court of Appeal upheld the Royal Court’s decision.  
There was a reasonable suspicion that the banks were 
innocently mixed up in Senhor Maluf’s alleged wrongdoing. On 
that basis, the banks had a duty to make disclosure in order to 
assist the respondents, and the Court has power to order 
Norwich Pharmacal/Bankers Trust discovery. The order was 
made as being necessary to enable the Municipality to locate 
and preserve traceable funds and to decide whether it has 
grounds to bring actions against the companies or others in 
Jersey or elsewhere to recover the funds, or their equivalent in 
damages. There was a real prospect that the information from 
the banks will assist in that process.  

Personal injury claims   

Law Reform (Disclosure and Conduct before Action) (Jersey) Law 1999 

15.29. Potential parties to claims for personal injuries may be able to 
obtain pre-action discovery pursuant to The Law Reform 
(Disclosure and Conduct before Action) (Jersey) Law 1999. This 
enables any party to potential proceedings in respect of 
personal injuries or death to apply for disclosure of documents 
by non-parties which would otherwise only be obtainable at 
trial. For example, such third parties might include a hospital 
or doctor who has medical records.  The purpose of the 1999 
Law is to assist parties to compromise their dispute at an early 
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stage by obtaining full information without the necessity of 
instituting proceedings and taking them to trial. 

Jurisdiction of the Court 

15.30. An application for pre-action disclosure in respect of a personal 
injury or death claim by any person likely to be a party to such 
a claim against any other person likely to be a party to such a 
claim.593 On such an application, the Court may order a 
respondent who appears to have or have had relevant 
documents in his possession, custody or power to disclose and 
produce such documents.594  The Court may order that any 
such documents produced be provided to the applicant or (on 
such conditions as the Court provides) to his legal, medical or 
other professional advisers.595  

15.31. The Court may not make an order if it would likely be injurious 
to the public interest.596   The respondent’s costs of and 
occasioned by the order (ie. of giving disclosure and producing 
the documents) should ordinarily be awarded to that person 
(ie. the applicant must ordinarily pay for the provision of the 
disclosure) although the Court can direct otherwise.597 

Making the application 

15.32. Pursuant to RCR 6/18(1)(2)(3), an application for an order 
under Art 2 Law Reform (Disclosure and Conduct before Action) 
(Jersey) Law 1999 must be brought by representation 
supported by an affidavit and served on the respondent. In his 
affidavit, the applicant must:598 

a) state the grounds on he alleges he and the respondent 
are likely to be parties to subsequent proceedings in 
which a claim for personal injuries is likely to be made; 
and  

b) specify or describe the documents in respect of which 
the order is sought and show (if possible by reference to 
a draft pleading) that the documents are relevant to 
likely issue in the potential personal injuries claim  

c) show that the person against whom the order is sought 
is likely to have or have had the documents sought in his 
possession, custody or power. 

15.33. If the Court makes a disclosure order, the Court may make the 
order conditional on the applicant’s giving security for the 
respondent’s costs.599 

                                             
593 Art 2(1) Law Reform (Disclosure and Conduct before Action) (Jersey) Law 1999. 
594 Ibid. 
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597 Ibid.  
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15.34. If made, the order will require the respondent to make an 
affidavit verifying whether he has or has had in his possession, 
custody or power such documents as are specified or described 
in the order.600  If he no longer has them, he will be required 
to state when he parted with them and what has become of 
them.601  The respondent will not be required to produce any 
documents which he would not have to provide in general 
discovery following the commencement of proceedings602 (so, 
for instance, the Law Reform (Disclosure and Conduct before 
Action) (Jersey) Law 1999 cannot be used to obtain access to 
privileged documents).  

Approach of the Court 

15.35. In Deeney v Health and Social Services Committee 2003 JLR 138 
a social worker wished to bring an action against the States for 
injuries sustained following her being assaulted by a child in 
her care.  It was relevant for her to know whether and to what 
extent the Committee knew the child had violent tendencies. 
The court considered that, when deciding whether to make a 
disclosure order pursuant to Art 2(1) Law Reform (Disclosure 
and Conduct before Action) (Jersey) Law 1999, the starting 
point was that all documents relevant to the contemplated 
litigation were subject to disclosure unless it was injurious to 
the public interest for them to be disclosed. The confidential 
nature of the documents was insufficient in itself to prevent 
disclosure per se, but the court was to balance the public 
interest in preserving confidentiality and respecting the child’s 
privacy against ensuring that justice would be done in the 
contemplated proceedings by ensuring that all relevant 
evidence would be available to the court. The court was 
entitled to view the documents to ensure it attributed the 
correct weight to them. 

15.36. In this case, the balance came down in favour of disclosing 
sufficient information to enable the representor to determine 
whether to bring a claim because, although the state of the 
Committee’s knowledge would not, of itself, establish liability, 
it was a significant issue in relation to the representor’s 
potential claim. The Court therefore ordered the Committee to 
disclose psychiatric and psychological reports and related, 
memos and notes, and the results of the criminal investigations 
in respect of the child which it had in its possession. . 
However, the Court held that it would be an unnecessary and 
unreasonable invasion of the child’s privacy to order disclosure 
of  the child’s general medical records and reports regarding 
incidents which took place after the assault had taken place;. 

Bankers Book Evidence (Jersey) Law 1986 

15.37. This law provides for parties to litigation to obtain copies of 
bank records. The Law provides that provided they are cross-
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checked against the originals, copies of the contents of 
banker’s records made in the ordinary course of business 
(whether written, magnetic or electronic) are evidence of the 
entries and transactions they contain.603   The Law further 
provides that bankers are not compellable to give evidence of 
the transactions contained within their records.604  However, 
Art 6(1) Bankers Book Evidence (Jersey) Law 1986 allows a 
party to litigation to apply to inspect and copy the entries in a 
banker’s books for the purpose of that litigation. 

Making the application     

15.38. An application to inspect and copy a banker’s books must be 
made by summons and supported by an affidavit, served on the 
bank and the other party to the litigation.605  The affidavit 
must show how the inspection is material.606  In order to do so, 
it should state the nature of the proceedings and the necessity 
for the inspection and for the copies and show that that the 
entries of which inspection is sought will be admissible in 
evidence at the trial of the action.607   The affidavit should also 
state the period over which it is proposed that the inspection 
should extend so that the order may, as far as possible, be 
limited to the entries which may be wanted at the hearing.608    
The affidavit must contain a declaration that a declaration 
that the application is made in good faith.609  

                                             
603 Arts 2, 3(1) 4 Bankers Book Evidence (Jersey) Law 1986. 
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16. Proceedings at and preparation 
for trial 

Introduction 

16.1. The ordinary process at trial is that: 

a) the plaintiff’s advocate opens the case, by making a 
speech introducing the case and indicating the nature of 
evidence which the plaintiff will adduce to prove that 
case.610 

b) the plaintiff’s advocate then calls witnesses, who are 
cross examined; 

c) once all the plaintiff’s witnesses have been called and 
cross-examined, the defendant’s advocate opens the 
defendant’s case by making a speech in the same way as 
did the plaintiff; 

d) the defendant’s advocate then calls witnesses, who are 
cross-examined; 

e) the defendant’s advocate then makes his closing 
speech, making submissions of law and fact on the 
evidence adduced and cross examination which has 
taken place; 

f) the plaintiff’s advocate then does likewise; and then 

g) the Court gives judgment, which in all but the most 
straightforward matters is likely to be reserved (ie. the 
judge and Jurats will adjourn to reflect on the case and 
the judge will give a reasoned judgment subsequently). 

16.2. Central to this process is direct oral evidence, subjected to 
cross examination. 

16.3. However, the Court may: 

a) allow affidavit evidence to be tendered; 

b) receive hearsay evidence. 

Witness evidence 

16.4. The ordinary rule is that, at trial, any fact required to be 
proved at the hearing of any proceedings by the evidence of 
witnesses shall be proved by the examination of the witnesses 
orally and in open court.611 In practice, nowadays the evidence 
in chief to be adduced by each party will be included in 
written witness statements which the parties serve on each 
other in advance.612   

16.5. The RCR expressly provide that Court shall have full 
discretionary power, at any time before the delivery of 
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judgment, to receive such further evidence as in the opinion of 
the Court the justice of the case may require, and may of its 
own motion direct that additional witnesses be heard.613 
Conversely, this precludes the court’s hearing any further 
evidence after judgment has been delivered.614 

16.6. Further, Court may limit the number of expert witnesses that 
may be called called.615  This is a matter which is likely to be 
addressed in advance at the directions hearing or at any pre-
trial review ordered following a directions hearing (see 
Chapter 6). 

16.7. Witnesses must be summoned through the intermediary of the 
Viscount’s Department at least 2 clear days before the day on 
which their appearance is required.616 

Non-witness evidence 

16.8. The Court may order that any particular facts to be specified 
may be proved by affidavit and that any affidavit be read at 
the hearing on such conditions as the Court thinks 
reasonable.617  However, the RCR provide that the Court 
cannot authorise evidence to be given by affidavit where any 
party reasonably desires the production of the would-be 
deponent for cross-examination and that person can be 
produced.618 

16.9. The key criterion for allowing such affidavit evidence is that, 
on the facts of the  particular case it appears that a witness is 
not reasonably required for cross-examination:   where no 
party does reasonably require cross-examination of a deponent 
so that the Court is not precluded from RCR 6/20(4) from 
admitting affidavit evidence.   Factors for the consideration of 
the Court in deciding whether to do so include whether, 
notwithstanding that no party wishes to cross-examine, the 
demeanour of the witness may nonetheless be relevant, and 
whether the cost of otherwise bringing the witness from 
outside Jersey would be beyond the means of the parties.619 

16.10. Where a party applies to cross-examine the deponent of an 
affidavit, the court would only refuse such an application only 
in exceptional circumstances.620   This includes an application 
to cross-examine a deponent on his affidavit adduced in ‘non-
contentious’ proceedings, such as an application for directions 
under Art 47 Trusts (Jersey) Law 1984 where the proceedings 
are in fact hostile.621 

16.11. The court may also order that evidence of any particular fact 
to be specified shall be given at the hearing by statement on 
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oath of information and belief or by production of documents 
or entries in books or by copies of documents or entries or 
otherwise as the Court may direct.622  

Depositions and commissions 

16.12. Where a potential witness may not be available to give 
evidence at trial, a party may apply to the Court for an order 
that the Greffier, Viscount or an advocate or solicitor to take 
in writing, on oath, the evidence of any witness who is in 
Jersey at the time of the application.623   A party may also 
apply for a commission or for letters of request to examine a 
person who is a party or witness in any suit and who is not in 
Jersey at the time of the application.624 

16.13. Subject to the overriding discretion of the Court to direct 
otherwise, such evidence taken by deposition, commission or 
letter or request is only admissible at the hearing if 625the 
deponent is dead, outside Jersey or unable from sickness or 
other infirmity to attend Court. 

Hearsay evidence 

16.14.  ‘Hearsay evidence’ is evidence in the form of any statement 
made otherwise than by a person while giving oral evidence in 
the proceedings which is tendered as evidence of the matters 
stated in that statement.626  So, for example, an issue in an 
action based on a road traffic accident might be whether the 
defendant driver had been paying due attention to the Road. If 
a witness gives evidence at trial that immediately after the 
accident he heard the defendant apologise and state that he 
had not been looking where he was going, that would be 
hearsay evidence in respect of whether that driver had been 
looking where he was going. The driver’s statement would not 
be a statement made while giving oral evidence. 

16.15. Hearsay evidence is generally considered to be less probative of 
facts than direct evidence. Direct evidence is a means of 
allowing the court to assess that evidence and forensically 
reconstruct events on the basis of eye witness accounts to the 
events in question. However, at best even direct evidence has 
a measure of inherent unreliability, as even the most honest 
and impartial witness may notice or emphasise some events 
more than others. There is a risk of this increasing the longer 
time elapses between those events and the giving of evidence 
as memories fade. These problems increase with hearsay 
evidence, as it is (at least) one step removed from direct 
evidence as it is in effect evidence of evidence. It assumes the 
truth of the statement of which evidence is given, and further 
may overlook the context in which the original statement is 
made. For instance, the driver’s apology may given in the heat 

                                             
622 RCR 6/20(1)(c). 
623 RCR  6/20(5)(a). 
624 RCR  6/20(5)(b). 
625 RCR 6/20(7). 
626 Art 1 Civil Evidence (Jersey) Law 2003 
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of the moment, out of politeness and as a  natural reaction to 
diffuse a shocking situation:  this is very different from being 
on oath in Court and asked directly what happened.  Equally, 
however, the driver’s statement might have been true and it 
does not necessarily follow that hearsay evidence is utterly 
unreliable. The difficulty with hearsay evidence is not that it is 
untrue, but that it assessing its reliability is doubly more 
difficult than is the case with direct evidence.  

16.16. A, if not the, central premise of investigating the dispute at 
trial is that live, oral evidence is tendered so that the Court 
may to observe the demeanour of the witness giving the 
evidence in order to assess its reliability. Most importantly, 
especially from the parties’ perspective, the evidence and the 
witness giving it can be tested by cross-examination.  So, not 
only is hearsay evidence inherently potentially more unreliable 
than direct evidence but the means of testing its reliability are 
diminished. So, where hearsay evidence is tendered it 
immediately raises the question why the maker of the original 
statement is not present at trial to give the evidence directly 
himself and be cross examined in respect of it.   

16.17. For these reasons, the Civil Evidence (Jersey) Law 2003 and 
RCR 6/21 to 6/23 provide a régime by which hearsay evidence 
is admissible in evidence627 provided notice is given according 
to their provisions. When hearsay evidence is given in 
evidence, the fact that it is hearsay and degree to which it is 
hearsay (ie. how many steps removed from being direct 
evidence the statement is) are matters to be borne in mind 
when assessing the weight to be given to that evidence.628  So, 
if the evidence of witness A is that ‘he said she said he didn’t 
do it’, that will generally be considered to have less weight 
than evidence from witness B that he ‘saw her do it’.   

16.18. Unless the parties agree otherwise,629 Art 4(1) Civil Evidence 
(Jersey) Law 2003 and RCR 6/21 require a party who proposes 
to adduce hearsay evidence to give notice of his intention to 
do so.   The notice must: 

a) state that it is a hearsay notice;  

b) identify the hearsay evidence to be adduced; 

c) identify the person who made the statement which is to 
be given in evidence; and 

d) state why that person will (or may) not be called to give 
oral evidence. 

A single hearsay notice may be given to deal with the hearsay 
evidence of more than one witness. 

16.19. The notice must be given within 28 days of the matter being set 
down (as to which see 6.28 to 6.30) if it is a matter which 

                                             
627 Art 3(1) Civil Evidence (Jersey) Law 2003. 
628 Art 6 Civil Evidence (Jersey) Law 2003. 
629 Art 4(3) Civil Evidence (Jersey) Law 2003. 
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requires to be set down, or otherwise not later than 14 days 
before the cause or matter first comes before the Court.630 

16.20. A party does not have to give a hearsay notice in respect of 
evidence authorised to be given by affidavit pursuant to RCR 
6/20.631  Nor does it apply to a statement made by a deceased 
where the statement is to be tendered in proceedings relating 
to his estate.632    

16.21. If a party fails to give notice of hearsay evidence as required by 
the Law and the RCR, he is not precluded from adducing that 
evidence but the Court may take the failure into account when 
exercising any power regarding the course of the proceedings 
and in respect of costs.633  The failure will may also be taken 
into account as a factor further adversely affecting the weight 
to be attached to the hearsay evidence.634 

16.22. Within 28 days of being served with the hearsay notice, any 
party may apply to the court for leave to call to call and cross-
examine the person who made the statement on its 
contents.635   If the Court allows another party to call and 
cross-examine the person who made the statement, it may 
give such directions as it thinks fit to secure the attendance of 
that person and as to the procedure to be followed.636 

16.23. Also within 28 days of service of the hearsay notice (or such 
other period as the Court orders), any party on whom it is 
served who intends to attack the credibility of the maker of 
the statement must give notice to the party adducing the 
hearsay evidence of his intention to do so.637   

 

 

                                             
630 RCR 6/21(2). 
631 RCR 6/21(3)(a). 
632 RCR 6/20(3)(b). 
633 Art 4(4)(a) Civil Evidence (Jersey) Law 2003. 
634 Arts 4(4) (b), 6 Civil Evidence (Jersey) Law 2003. 
635 Art 5 Civil Evidence (Jersey) Law 2003; RCR 6/22(1)(2). 
636 Art 5 Civil Evidence (Jersey) Law 2003; RCR 6/22(3). 
637 RCR 6/23. 
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17. Interim payments  
Introduction 

17.1. At any stage, the Court may order a defendant to make an 
interim payment on account of his established or likely liability 
which is as yet unquantified. 

17.2. The Court may order such payments to be made to the 
plaintiff, or into court.  

17.3. An interim payment is exactly that:  it is a payment on account 
of a liability in damages.  It follows that an interim payment 
will mostly be appropriate only after the defendant against 
whom damages are sought and who will be making the 
payment is established to be liable for damages638 however, 
the court does have jurisdiction to order such a payment even 
before such liability is established where it appears likely that 
it will.639  So, an interim payment will be most appropriate 
where liability is admitted but quantum is not and proceedings 
continue to establish the precise figure in damages to which 
the plaintiff is entitled and the defendant liable. 

17.4. The advantage of an interim payment to the plaintiff is 
obvious:  he can receive some of the damages, in 
circumstances where it is admitted that he is entitled to some 
damages, sooner rather than later, without having to wait for 
final judgment as to the exact quantum of all damages. An 
interim payment can be advantageous for the defendant also:  
by making a payment he will reduce the amount of damages 
outstanding and correspondingly reduce his exposure to paying 
the plaintiff interest. 

17.5. The RCR make provision for interim payments at Part 8.  

Jurisdiction to order an interim payment 

17.6. By RCR 8/2(1) and 8/3, the Court has a discretion to order a 
defendant to make an interim payment on account of any 
damages, debt or any other sum where: 

a) the defendant has admitted liability to the plaintiff;  

b) the plaintiff has obtained interlocutory judgment 
against the defendant for damages to be assessed; or 

c) the plaintiff would obtain judgment for substantial 
damages against the defendant if the action proceeded 
to trial. 

17.7. However, the Court may only make such an order in a personal 
injuries claim if the defendant is insured, a public authority or 
otherwise of sufficient means to be able to afford such an 
interim payment.640 

                                             
638 RCR 8/(1)(a)(b). 
639 RCR 8/2(1)(c). 
640 RCR8/2(2). 
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17.8. In its discretion, the court may order the defendant to pay a 
reasonable proportion of the damages that the plaintiff is 
likely to recover from the defendant. In assessing whether 
plaintiff is likely to recover, the court should take into account 
any relevant contributory negligence, set-off, cross-claim or 
counterclaim on which the defendant may be entitled to 
rely.641 

17.9. When a plaintiff makes an application for an interim payment, 
RCR 8/5 expressly provides that the Court may also give 
directions for the future conduct of the action, in particular to 
order an early trial of the action. 

17.10. RCR 8/9 makes clear that the defendant on a counterclaim may 
apply for an interim payment from a defendant.  

Making the application 

17.11. The plaintiff may apply for an interim payment at any time 
after an action has been placed on the pending list.642  The 
application must be made by summons and be accompanied by 
an affidavit exhibiting all appropriate documentation to verify 
the amount to which the application relates and the grounds 
on which the application is made643.  

17.12. The summons and a copy the affidavit must be served on the 
defendant at least ten clear days before the day on which the 
application will be heard.644  

17.13. The RCR expressly permit a plaintiff to make repeated 
applications for an interim payment even where a previous 
application has been refused provided he shows cause for the 
further application.645  

Making the payment 

17.14. An interim payment should be paid to the plaintiff, although 
the Court may order it to be paid into court and for the 
plaintiff to make separate applications for the release from 
court to him of some or all of that payment made. Again, 
whether to allow such payment out will be in the discretion of 
the court.646  Such an application for payment out may be 
made ex parte, although the court may then direct the 
plaintiff to summon the defendant to an inter partes 
hearing.647 

17.15. An interim payment may be ordered to be made in one sum or 
by such instalments.648  Where the payment is ordered in 
respect of the defendant’s use and occupation of land pending 

                                             
641 RCR8/2(1). 
642 RCR 8/1(2). 
643 RCR 8/1(3). 
644 RCR 8/1(4). 
645 RCR 8/1(5). 
646 RCR 8/4(1). 
647 RCR 8/4(2). 
648 RCR 8/4(3). 
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an action, the order may provide for periodical payments to be 
made during the pendency of the action.649 

Following an interim payment 

17.16. No party is allowed to refer to an interim payment in the 
pleadings, nor is any reference to be made to any interim 
payment (whether ordered or voluntary) at trial without the 
defendant’s consent.650 

17.17. If the defendant is making a payment into court pursuant to 
RCR 6/33 (as to which see 10.5 to 10.11) his notice of payment 
in must state that he has taken into account the interim 
payment. 

17.18. At any stage and upon the application of any party (including 
after judgment or discontinuance of the proceedings), the 
Court may make any order in respect of the interim payment 
including its repayment by the plaintiff, in whole or part, 
variation or discharge of the payment or an order for one 
defendant to make payment to another who has made an 
interim payment, where the letter has a right of contribution 
or indemnity against the former in connection with the 
plaintiff’s claim.651 

Approach of the Court 

17.19. There is extremely little reported case law on the making of 
interim payments. However, the little there is suggests that 
the plaintiff seeking an interim payment has a heavy burden, 
at least in respect of a personal injuries claim.652  Factors the 
court will consider when deciding whether to order such a 
payment, the court is entitled to consider an offer of 
settlement made by the defendant’s insurer in the course of 
pre-trial negotiations, if it implicitly contains an admission of 
liability.653 

                                             
649 RCR 8/4(4). 
650 RCR 8/6. 
651 RCR 8/8. 
652 W v A Ltd 1996 N20a. 
653 Ibid.  
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18. Injunctions 
Introduction 

18.1. An injunction is an order of the Court which requires a person 
to refrain from doing, or sometimes requires him to do an act 
specified act. Failure to comply with the terms of the 
injunction is punishable as a contempt of court.  

18.2. An injunction may be interim (or interlocutory) to protect the 
position or status quo between the parties pending resolution 
of their dispute at trial, or it may be a final order of the Court 
after a trial itself.  

18.3. An application for an injunction is usually made by issuing an 
order of justice containing an injunction signed by the Bailiff. 

18.4. An interim or interlocutory injunction may be obtained on an 
application inter partes (with all parties present) or, in 
exceptional circumstances, ex parte (by the applicant 
appearing alone). 

18.5. All applicants for an injunction have a duty of candour to bring 
to the attention of the Court all facts bearing on the decision 
to grant the injunction:  this is particularly high where the 
application is made ex parte. 

18.6. Failure to comply with the duty of candour may be sufficient of 
itself to discharge the injunction even where there are good 
grounds for that injunction. 

18.7. Specific types of injunction, such as the Mareva (which 
restrains the dissipation of assets to defeat a prospective 
judgment), the Anton Piller (which requires access to 
documentary evidence) and the Clameur de Haro (which is a 
summary injunction to prevent physical interference in respect 
of land) are specifically considered in chapters 19, 20 and 23 
respectively. 

The Court’s jurisdiction to grant an injunction 

Inherent jurisdiction 

18.8. The Court has inherent jurisdiction to grant an injunction in all 
cases where it appears just and convenient to do so, whether 
unconditionally or without conditions as it thinks just.654  
Modern cases are apt to describe this inherent jurisdiction as 
being at least as large as that of the High Court in England and 
adopt, apply and some cases adapt the principles for the grant 
of injunctions as developed by the English courts. However, as 
the Royal Court noted in Walters v Bingham 1985-6 JLR 439 it 
has had a long standing ability to grant arrêts or saisies 
conservatoires to prevent a defendant, and arrêts entre mains 
to prevent third parties, removing an asset subject to litigation 
from the jurisdiction pending trial of that action. 

                                             
654 Walters v Bingham 1985-6 JLR 439; Sayers v Briggs 1963 JJ 249. 
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18.9. The grant of an injunction is discretionary.655 By coutume, the 
inherent jurisdiction gives the Bailiff an absolute discretion 
when signing an order of justice whether or not to grant an 
immediate interim injunction.656  

18.10. An injunction is relief that the Court may grant to give redress 
for a wrong, and it is not a cause of action in itself.657    The 
applicant for an injunction must therefore demonstrate a 
substantive right for the protection of which he seeks the 
injunction. However, this should not be read too narrowly in 
respect of the Royal Court’s jurisdiction and the modern Jersey 
approach to injunctive relief.  Older authority suggests that 
the substantive right must be a right under Jersey law or 
within the jurisdiction of the Royal Court.658  However, this is 
no longer the case as more recent authority in the Court of 
Appeal and Royal Court takes the view, largely on grounds of 
policy, that the Royal Court has jurisdiction to grant an 
injunction where the substantive rights in question are the 
subject of litigation elsewhere and the only link to Jersey is 
the presence of assets on the island.659  

The former approach: substantive cause of action necessary? 

18.11. The former approach is typified by Abbot Industries Inc v 
Warner 1985-6 JLR 375 and East Engineering Ltd v Edwards 
1980 JJ 265. In Abbot the plaintiff intended to proceed against 
the defendant in the New York courts for breach of contract. It 
issued an order of justice containing Mareva-type injunctions 
restraining Warner and its banks from transferring funds within 
Jersey. The Royal Court discharged the injunctions holding that 
an injunction was not a cause of action in itself but rather a 
remedy to be granted in support of and ancillary to a 
substantive cause of action within the jurisdiction.  Middle 
East Engineering Ltd v Edwards 1980 JJ 265 concerned an 
injunction obtained by an absent plaintiff against an absent 
defendant. The plaintiff employed the defendant in Bahrain 
but they had fallen into dispute. The defendant had a Jersey 
bank account, against which the plaintiff distrained by orders 
contained in an order of justice. The Royal Court discharged 
the injunctions on the basis that there was no proprietary 
interest claimed by the plaintiff in the funds represented by 
the Jersey proceedings nor plaintiff claiming the funds as a 
saisie conservatoire pending an action in the Royal Court.   

18.12. By contrast, in Johnson v Matthey 1985 JLR 208 the Court held 
that there was no doubt that, where there are assets within 
Jersey, then the Royal Court is the proper forum to which to 
apply to obtain orders protecting those assets. The Court 
considered it ‘quite customary’ for the Royal Court to be 

                                             
655 Walters v Bingham  1985-6 JLR 439; T.A. Picot (C.I.) Ltd v Creative Window & 
Conservatory Co. Ltd 1997 JLR 12a. 
656 Walters v Bingham 1985-6 JLR 439. 
657 Abbot Industries Inc v Warner 1985-6 JLR 375. 
658 For example Abbot Industries Inc v Warner 1985-6 JLR 375. 
659 Solvalub Ltd v Match Investments 1996 JLR 361 
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called upon to impose an injunction so that judgment obtained 
in an English court should not be rendered nugatory by people 
being able to use Jersey to evade the results of that judgment.  
The Court did not cite authority for such custom, however. 

The modern approach:  Solvalub – no substantive cause of action 
necessary 

18.13. The Court of Appeal has now decisively indicated that the Royal 
Court can grant an interlocutory or final injunction to preserve 
the current position even where the parties are overseas and 
there is no substantive right in issue in Jersey.660 

18.14. The authority is Solvalub Ltd v Match Investments 1996 JLR 
361.  Solvalub was an English registered company which 
contracted to sell Match, an Irish company, gas oil FOB Port 
Kavkaz (in Russia). The contract was expressed to be subject 
to English law and gave the High Court in London exclusive 
jurisdiction. It also gave a Bank of Ireland (Jersey) Ltd bank 
account as Match’s bank account.  Solvalub made two 
deliveries of oil for which Match failed to pay and Solvalub 
commenced proceedings in England.  It also issued an order of 
justice claiming Mareva-type relief against Match’s Jersey bank 
account.  

18.15. Match disputed jurisdiction. The Court of Appeal drew a 
distinction between territorial jurisdiction (which relates to 
the ability of the Court to subject parties to its process where 
they are not within the Island) and power jurisdiction (which is 
the competence of the court to make orders in respect of any 
given subject matter).661    The Court of Appeal held that the 
Royal Court does have power jurisdiction to grant a Mareva 
injunction to freeze assets within the jurisdiction in aid of 
proceedings overseas where the only link to Jersey is the 
presence on the Island of assets owned by one of the parties to 
those proceedings. 

18.16. The Court of Appeal gave three reasons to justify such (power) 
jurisdiction. These were (1) the previous authority Johnson 
Matthey which was to be preferred over Abbott and Middle 
East because of (2) international comity, that is the duty of 
mutual respect that different courts owe each other’s process, 
enhanced in Jersey’s case by (3) maintaining Jersey’s position 
and reputation as an international financial centre. The Court 
opined that Jersey’s reputation as a safe haven for those 
wishing to avoid lawful liabilities was considered ‘exactly the 
reputation which any financial centre strives to avoid and 
Jersey has so far avoided with success’. 

18.17. The Court of Appeal’s decision is essentially one of policy. It 
has been subjected to criticism by Prof. Paul Matthews.662  

                                             
660 Solvalub Ltd v Match Investments 1996 JLR 361. 
661 in Jersey perhaps a more elegant distinction might be ‘juridiction’ and 
‘compétence’ respectively. 
662 Cf No Black Holes Please – We’re Jersey 1997 1 JL Rev 132; Solvalub and black 
holes- A Postscript 1998 2 JL Rev 72; Solvalub Strikes Again 1998 2 JL Rev. 
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However, the Royal Court has subsequently confirmed that it 
will follow the Solvalub decision.  In Krohn GmbH v Varna 
Shipyard 1997 JLR 194 the Royal Court referred to Solvalub’s 
reasoning that comity and Jersey’s reputation as a financial 
centre were sufficient reason to ground the Court’s willingness 
to grant Marevas to assist foreign parties in foreign litigation. It 
rejected Prof. Matthew’s criticisms of this approach. It 
preferred the view that justice should be done, for which 
purpose Marevas were valuable tools to prevent litigants 
avoiding justice. As these were available to Jersey residents, 
the Court thought it would be curious to deny those abroad the 
same tools where funds can be moved through the 
international banking system, and therefore to Jersey, in order 
to avoid justice.   

18.18. The Royal Court has further indicated that it considers Solvalub 
to be the final word on the matter (subject to further ruling by 
either the Court of Appeal or Privy Council) in State of Qatar v 
Al Thani 1999 JLR 181. The Royal Court reviewed the Jersey 
approach to authority and precedent of previous decisions and 
held that it is not bound its own previous decisions but should 
follow them unless convinced they are wrong.  It further held 
that it is generally bound by decisions of the Court of Appeal 
unless there has been a compelling change of circumstances 
since that Court's judgment. The Court did not consider Krohn 
to have been decided incorrectly (au contraire, it agreed with 
it) and therefore it should follow Krohn and Solvalub. 

A statutory jurisdiction to assist overseas insolvency proceedings 

18.19. The Court also has jurisdiction to grant injunctions pursuant to 
Art 49 Bankruptcy (Désastre) (Jersey) Law 1990.  This gives the 
Court a discretion to make orders ‘to the extent it thinks fit’ 
to assist the courts of countries or territories prescribed by 
where such a court issues a letter of request in relation to the 
insolvency of any person.  

Making an application for interlocutory injunctions 

18.20. The ordinary method of obtaining an interlocutory injunction is 
to issue an order of justice containing the injunction sought.  
This is done by lodging the draft order of justice at the Bailiff’s 
chambers for signature by him in accordance with RCR 20/5(1) 
(which requires an order of justice containing interim 
injunction, arrêt entre mains or other judicial act to be signed 
by the Bailiff).  

18.21. An application can be made to the Bailiff in this way by the 
party himself, his advocate or écrivain. However, where the 
application is made by an écrivain he must give a written 
undertaking to the Bailiff that he or she has instructed an 
advocate in relation to the proceedings.663 

18.22. The application should be supported by an affidavit. This is not 
a requirement of the law, but is desirable practice, in 

                                             
663 RCR20/5(2). 
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particular where the application is ex parte.664  The applicant’s 
affidavit should not merely confirm the truth of the contents 
of the order of justice but also:665 

a) make full and frank disclosure of all matters in the 
applicant’s knowledge which it is material for the judge 
to know, such as points taken against the applicant by 
the respondent; 

b) give particulars of the applicant’s substantive claim 
against the respondent stating the claim and amount 
thereof and the points made against it by the 
respondent; and   

c) the grounds for the injunction (in other words, the 
mischief at which the injunction is aimed).  

18.23. Every interim and interlocutory injunction should also contain 
an undertaking in damages from the applicant to the 
respondent.666  This is an undertaking by the applicant to pay 
damages to the respondent should the Court find in the 
respondent’s favour when the matter goes to trial.  In that 
case, the damages are payable to compensate the respondent  
for his not being able to enjoy his legal rights to the extent of 
the injunction which prevented him from enjoying them, when 
that injunction has ultimately been found to be unsupportable.  

Ex parte applications 

Grounds for proceeding ex parte 

18.24. To apply ex parte for an injunction is an extreme measure667 
which denies the respondent his basic right to be heard. 
Consequently, two conditions must be met in order to apply ex 
parte. First, there must be good grounds for proceeding ex 
parte:668  the usual grounds for proceeding ex parte are that 
notice of the injunction would precipitate the action the 
injunction is intended to restrain (such as the dissipation of 
assets or further acts of violence) or that there is a need for 
extreme speed. Second, the damage to the respondent must 
be compensatable in damages under a cross undertaking by the 
applicant, or the risk of uncompensatable damage must clearly 
outweigh the risk of injustice to the applicant should the order 
not be made.669   If these conditions are not met, there is a risk 
for the applicant that the injunction will subsequently be 
discharged.   

18.25. In Milner v Milner Laboratories Ltd 2000 JLR 266, Mrs Milner 
applied ex parte by representation for an interim injunction in 
relation to an unfair prejudice application she was going to 

                                             
664 Walters v Bingham 1985-6 JLR 439. 
665 Walters v Bingham 1985-6 JLR 439; Talika Investments Ltd v Olec Properties Ltd 
1990 JLR 200. 
666 Ibid. 
667 Milner v Milner Laboratories Ltd 2000 JLR 266. 
668 Ibid. 
669 Ibid. 
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bring under art. 141 of the Companies (Jersey) Law 1991. She 
alleged that a director of the company had secured personal 
loans with company assets and would seek an order that he buy 
out her minority share holding. She applied ex parte for 
injunctions that the company and directors not give loans, 
guarantees or securities or deal with company assets.  The 
Court accepted the respondents’ submission that the 
application should not have been made ex parte. There was no 
evidence of serious risk that the company’s assets would be 
dissipated if the defendants knew of the application. As a 
result, the Court discharged the injunction. 

The duty full and frank disclosure on ex parte applications 

18.26. As the respondent is not there to represent his own interests, 
the ex parte applicant for an injunction must give full and 
frank disclosure of all matters which tell against his case and 
application, in order that the Court has before it all facts and 
matters relevant to the exercise of its discretion.670  This duty 
applies to all ex parte applications for an injunction and is not 
limited to applications for Mareva-type relief.671   The duty is 
absolute:  an advocate has a clear obligation to the Court and 
his opposite number who is not present at the hearing of the 
application, and the Court expects full disclosure to be 
made.672  The duty encompasses both facts known to the 
applicant, and facts which would be known to the applicant if 
the proper inquires had been made.673 

18.27. The duty is incumbent on the applicant or his counsel and 
requires him specifically to bring to the attention of the Court 
any matter which is relevant to the exercise of the 
discretion.674  So, in Talika¸  it was separate and parallel 
proceedings were not adequately brought to the attention of 
the Court simply by reference to the existence of those 
proceedings in the applicant’s affidavit in support, but counsel 
should have made plain the import of those proceedings to the 
Court and the decision to grant an injunction: 

‘It is not for the Bailiff or the Deputy Bailiff to do research 
every time an order of justice is placed before him; it is 
incumbent upon counsel to provide the Bailiff or Deputy Bailiff 
with the fullest and frankest information without which he 
cannot exercise his judicial discretion.’675 

18.28. So, for instance, in Goldtron Ltd v Most Investment 2002 JLR 
424 the plaintiff had not complied with his duty to disclose the 
arguments of the defendant against the enforcement of an 

                                             
670 Talika Investments Ltd v Olec Properties Ltd 1990 JLR 200; Trasco  Intl. AG v R.M. 
Mktg Ltd 1985-6 JLR N15a; Johnson v Matthey 1985 JLR 208. 
671 In Talika Investments Ltd v Olec Properties Ltd 1990 JLR 200 the Court rejected the 
interpretation suggested in Walters v Bingham that the duty of full and frank 
disclosure referred to in Trasco Intl. AG v R.M. Mktg Ltd 1985-6 JLR N15a was limited 
to Mareva-type injunctions. 
672 Wood v Establishment Committee 1989 JLR 213. 
673 1900 Trustee Co Ltd v Nurnberg Co Ltd 1998 JLR N13a. 
674 Talika Investments Ltd v Olec Properties Ltd 1990 JLR 200. 
675 see also Goldtron Ltd v Most Investment 2002 JLR 424 
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arbitration award by filing a large bundle of documents 
containing the award in which the majority of the arbitrators 
enumerated and dismissed those arguments. 

18.29. Nor can failure to give full and frank disclosure be excused on 
the basis of lack of time to prepare for the application.676   

18.30. Further, the duty of full and frank disclosure continues even 
after an injunction has been obtained requiring any substantial 
and relevant change to be made known to the court.677    So, 
where an applicant obtained interlocutory Mareva-type relief 
but subsequently commenced proceedings in Scotland in 
respect of the substantive dispute, the failure to keep the 
Court apprised was a ground for discharging the injunction.678   
Where there has been a breach of this duty of candour, that 
will usually be sufficient in itself to justify the lifting of the 
injunction (as to which see further below at 18.46 to 18.52). 

Approach of the Court and principles regarding applications for 
injunctions 

18.31. There are no fixed rules as to when an injunction should be 
granted, and whether to grant an injunction is a matter of 
discretion and depends on all the facts of the case.679   The 
Court should rarely attempt to resolve complex and disputed 
issues of fact or law.680 

18.32. When considering whether to grant an interlocutory or interim 
injunction, the factors to be considered by the Court are those 
which were endorsed in England by the House of Lords in 
American Cyanamid Co v Ethicon Ltd [1975] AC 396.681  In 
Alpha Print Ltd v Alphagraphics Printshop of the Future 
(United Kingdom) Ltd 1989 JLR 152,  the Royal Court held that 
the American Cyanamid principles were part of and indeed to 
some extent had been foreshadowed by Jersey law. The 
principles are:  

a) Whether there is a serious issue to be tried?  If not, no 
injunction will be granted. 

b) Whether damages would be an adequate remedy? 
First, the Court considers whether damages would be an 
adequate remedy for the applicant if he established his 
claim: 

i) If so, no injunction will be granted.  

ii) If not, the Court will go on to consider whether 
damages would be an adequate remedy for the 
defendant if the plaintiff were to lose at trial, 

                                             
676 Wood v Establishment Committee 1989 JLR 213. 
677 Wilkins v Headrick 2000 JLR N53b. 
678 Ibid. 
679 T.A. Picot (C.I.) Ltd v Creative Window & Conservatory Co. Ltd 1997 JLR 12a. 
680 Ibid. 
681 Alpha Print Ltd v Alphagraphics Printshop of the Future (United Kingdom) Ltd 1989 
JLR 152; also T.A. Picot (C.I.) Ltd v Creative Window & Conservatory Co. Ltd 1997 JLR 
12a ; Milner v Milner Laboratories Ltd  2000 JLR 266. 
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meaning that the injunction has prevented the 
defendant from exercising his lawful rights. (the 
adequacy of damages includes whether the plaintiff 
is in a financial position to make good an award of 
damages to the defendant). If so, the injunction will 
be granted. 

c) Where does the balance of convenience fall?  If there 
is a serious question to be tried and neither the plaintiff 
or defendant can compensated adequately in damages, 
the Court assesses  the degree of uncompensatable 
hardship each party may suffer according to whether 
the injunction is granted or not.  In other words, what is 
the balance of potential injustice to each side should 
the injunction be granted or not?  If it falls more heavily 
on one party than the other, that will indicate whether 
the application should be decided in favour of that 
party.   If it is even, then it is prudent to preserve the 
status quo. However, it will also be proper (as a final 
resort) to consider the relative strengths of the parties’ 
cases. If one is disproportionately stronger than the 
other, this may swing the balance in that party's favour.    

18.33. Where mandatory interlocutory injunction is sought the 
strength of the case is an important consideration. The Royal 
Court will only grant mandatory interlocutory relief where the 
applicant demonstrates that he has a strong, clear case, and 
where there is a high likelihood that the injunction will be 
made final at trial.682 

Steps following grant of injunction 

18.34. Where the injunction has been obtained ex parte, it must be 
served on the defendant so that he is aware of the injunction. 
In practical terms this means serving the order of justice which 
has been signed by the Bailiff and tabling the action for a 
Friday hearing in accordance with RCR as described above at 
3.101 to 3.108.  If the action is not properly served or tabled, 
it will be discontinued and any injunctions contained in the 
will lapse.683   Provided the action is tabled, it will be called at 
the Friday hearing and proceed as a normal action subject to 
any applications by the respondent to lift the injunction (as to 
which see below at 18.46 to 18.52). 

18.35. The order of justice will itself contain the orders, arrest notice 
and signature of the Bailiff and is itself binding as an 
injunction. However, once the Court has subsequently 
confirmed the order the Greffe will prepare an act of court 
confirming the order made by the Court. 

18.36. The applicant's duty of candour to the court is not terminated 
simply because the injunction has been granted and served on 
the respondent but continues while the injunction is in 

                                             
682 Union of Communications Workers v Le Maistre 1992 JLR N8b. 
683 Virani v Virani 2003 JLR 203; see above at 3.109 to 3.112. 
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force.684    So, if there is a change of circumstances or new 
information comes to light, the applicant having obtained the 
injunction remains obliged to inform the Court of the new 
position should it be material to the continuation of the 
injunction in its present form. In Virani v Virani  2003 JLR 203 
the court held that when the plaintiff has obtained an 
injunction which he knows to be wider than necessary it is 
incumbent upon him to return to the Court to explain and seek 
the appropriate variation, rather than sit back and wait for the 
defendant to make proposals for a modification.  

Breach of injunction  

18.37. The whole point and force of an injunction is that it is an order 
of the court, breach of which is a contempt of court and 
punishable as such.  

18.38. By RCR 3/7, an application in respect of a breach may be made 
to the Bailiff in chambers: 

‘(1) An application for a party to be convened to answer for 
an alleged breach of an injunction may be heard by the 
Bailiff alone and may be made in chambers. 

(2) If any such application is heard in the absence of the 
Greffier- 

(a) the Bailiff shall make an order in writing and 
notify the Greffier thereof; 

(b) the applicant shall file a copy of the order with 
the Judicial Greffier within one hour of the 
making of the order by the Bailiff unless the 
order be made out of normal working hours in 
which case a copy of the order shall be filed 
before 9.30am on the next working day.’ 

18.39. In Mayo Associates SA v Anagram (Bermuda) Ltd 1995 JLR N15c 
the Royal Court indicated that failure to comply strictly with 
the terms of an injunction is a serious contempt of court to be 
treated accordingly. The respondent had failed to comply with 
the terms of a Mareva injunction which allowed it to make 
payments to third parties only after notifying the plaintiff's 
advocates. It was no excuse for a failure to do so for the 
defendant to say that he has not properly understood the 
terms of the injunction or that to comply with them would 
involve great personal and financial inconvenience, especially 
when he has already been reminded of the terms and has his 
own legal adviser. In the circumstances of that case, the Royal 
Court held that since the defendant had an annual income in 
excess of £100,000, a fine of £1,000 or ten days’ imprisonment 
in default was an appropriate penalty for his contempt. 

18.40. By contrast, in State of Qatar v Al Thani 1996JLR N13b the 
defendants transferred money out of the jurisdiction in breach 
of a Mareva injunction, of which the bank holding the funds 

                                             
684 Virani v Virani 2003 JLR 203; Wilkins v Headrick 2000 JLR N53b. 
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was apparently ignorant.   On discovering the breach, steps 
were taken to return the money to Jersey. The Court held that 
the return of the money, together with an apology and 
explanation of the error, was sufficient to purge the breach in 
the present circumstances.  However, it made clear that 
defendants were nevertheless under an obligation to comply 
strictly with any injunction in force and if they or any other 
party became aware that funds had been removed from the 
jurisdiction in breach of a Mareva injunction, they should 
immediately disclose the fact to the court. If they failed to do 
so, they risked judgment being entered against them. 

18.41. Where the Court grants an injunction restraining  the 
respondent from using violence or molesting another person, 
entering a specified area or premises, or from taking a minor 
out of Jersey the Court may attach a power of arrest to the 
injunction ;685 the form of the power of arrest is provided by 
Practice Direction.686  Where the Court does so, the Viscount or 
police may arrest the respondent without a warrant if they 
have reasonable cause to believe that the respondent has 
breached, is breaching or will breach the injunction.687  If the 
Court does not attach a power of arrest, the Bailiff may issue a 
warrant on information supplied on oath of a breach of the 
injunction.688  In either case, the respondent must be brought 
before the Court soon after the arrest and cannot be released 
from custody without a further order of the Court.689 

Applications to lift injunctions  

18.42. After he has been served with an injunction, the respondent 
may wish to apply to lift the injunction which has been ordered 
against him. The most basic ground on which the respondent 
will wish to apply to lift the injunction is that it has no 
foundation, either because he disputes the substantive claim in 
respect of which an interlocutory injunction has been granted, 
or the grounds on which the injunction itself was granted. 
Further, the respondent may on the grounds that the 
application was defective, for instance by reason of some 
failure by the applicant to make full disclosure in accordance 
with his duty of candour.  

Making the application 

18.43. Where the injunction was granted ex parte in an order of 
justice, the respondent can apply to discharge the application 
at the Friday hearing to which he is summoned when he is 
served with the order of justice. 

18.44. Alternatively, the application may be made to the Bailiff or the 
Greffier. RCR 6/35 provides: 

                                             
685 Arts 2 and 3(1)  Powers of Arrest (Injunctions) (Jersey) Law 1998 
686 RC 05/15. 
687 Art 3(3) Powers of Arrest (Injunctions) (Jersey) Law 1998. 
688 Art 3(4) Powers of Arrest (Injunctions) (Jersey) Law 1998. 
689 Art 3(8) Powers of Arrest (Injunctions) (Jersey) Law 1998. 



Civil Procedure Study Guide 2010 - 2011 245 

‘(1) Any injunction may be varied by the Bailiff or the 
Greffier in the terms agreed by the parties to the 
proceedings in which the injunction has been 
obtained. 

(2) If any variation is made in the absence of the 
Greffier, the Bailiff shall make his order and in 
writing and transmit it to the Greffier.’ 

By a previous letter of 25 March 2001, the Judicial Greffier has 
indicated that it considers ‘variation’ wide enough to include 
the lifting of injunctions.  

18.45. Whenever the application to lift the injunction is made, it must 
be supported by affidavit. In Shelton v Viscount (1982) 269 Ex 
265 (followed in Mubarak v Mubarik 1998 UJ 179) the Court 
held: 

‘ In the case of individual litigants, again, that entirely depends 
on what is alleged in the order of justice but when two 
defendants against whom an order of justice has been served 
come to this Court to lift the injunctions then it is essential – 
and I cannot stress this too strongly – that those applications be 
supported by sworn affidavits otherwise it is imposing on 
counsel a very difficult burden. He has to submit to the court 
what his instructions are as his client tells them to him but that 
client himself has not deposed to him. We think that it is an 
unsatisfactory state of affairs. Therefore as a Practice Direction 
the Court is going to rule that it will not consider in future 
applications to lift injunctions unless the applications are 
supported by affidavits’.  

Approach of the Court to applications to lift injunctions 

18.46. Just as the decision whether to grant an injunction is an 
exercise of discretion in the Court’s inherent jurisdiction, so 
also is the decision whether to lift an injunction.  Where the 
application to lift is based on the inappropriateness of the 
injunction, the relevant considerations for the Court will be 
the American Cyanamid/Alpha Print criteria. For instance, 
these were considered in Milner v Milner Laboratories Ltd 2000 
JLR 266 to decide whether to continue injunctions which 
restrained any further charging of company assets to secure 
borrowing by the directors. The Court held that the 
representor was adequately protected by concessions given by 
the director she had not shown that the director had 
insufficient assets to comply with any judgment.  

18.47. The Court may discharge the injunction even where there are 
good grounds for granting the injunction (notwithstanding the 
information which was not disclosed). The reason is to act as a 
deterrent to applicants from failing in their duty of candour 
and to emphasise the importance of that duty.690  

18.48. It is a ground for lifting the injunction that the applicant has 
breached his failure to disclose material matters in breach of 

                                             
690 Goldtron Ltd v Most Investments Ltd 2002 JLR 424. 
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his duty of candour, although the Court may re-grant a fresh 
injunction its place in an appropriate case. The more 
important the fact to the decision to grant the injunction, the 
more likely is the injunction to be discharged for breach of the 
duty of candour. However, the fact may be important in the 
sense that it might reasonably have affected the approach of 
the Court:  it need not demonstrably have been a factor (or 
potential factor) in the decision of the Court.  

18.49. Whether the fact disclosed was of sufficient materiality to 
justify or require immediate discharge of the order depends on 
the importance of the fact to the issues to be decided by the 
judge upon the application.691   Some authority suggests that 
the test is whether the injunction would have been granted 
had the fact been known. For example, in Johnson v Matthey 
1985 JLR 208 and Wood v Establishment Committee 1989 JLR 
213 and the Court held that to set aside the injunction the 
defendant must show there has been material non-disclosure 
and that the injunction would not have been granted if the full 
facts had been known at the time the order of justice was 
signed.  However, in Goldtron Ltd v Most Investments Ltd 2002 
JLR 424 the Court was of the view that it may discharge the 
injunction for non-disclosure even where, had there been 
disclosure of the fact, the Court would have granted the 
injunction, as a sanction against the applicant for his non-
disclosure.  In Goldtron, Birt, Deputy Bailiff elsewhere referred 
in his judgment to the fact he had granted the initial ex parte 
injunction, and as a result of the non-disclosure ‘he was 
deprived of the opportunity of considering important 
information which might well have affected [his] decision’. 

18.50. Overall, the Goldtron approach appears to be the better 
approach. The importance of the fact to the decision should be 
the overriding consideration, and the more important the more 
appropriate it will be to discharge the injunction. However, 
the Court should not tie itself to asking whether the fact would 
have formed part of its decision as the decision both whether 
to grant the injunction and whether to discharge it is 
discretionary. Secondly, the Court is reviewing the non-
disclosure after the fact and cannot know how material the 
fact would have been to its reasoning on the totality of the 
evidence before it. Finally, it is also more consistent with the 
policy rationale to encourage full disclosure by the applicant 
for an injunction, so that the Court has the fullest possible 
information before it when deciding whether to grant the 
injunction, as it is at that stage at which it is more appropriate 
for the Court to decide which information is relevant to the 
exercise of its discretion.  

18.51. The innocence of the applicant’s failure to disclose may be a 
relevant consideration whether to discharge the injunction he 

                                             
691 Numbers 12 and 13 Britannia Place Ltd v J and G (Property) Ltd 1989 JLR 34; 1900 
Trustee Co Ltd v Nurnberg Co Ltd 1998 JLR N13a. 
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obtained,692 but it is certainly not of itself decisive (eg in Wood 
v Establishment Committee 199 JLR 213) 

18.52. Even if the Court is minded to lift an injunction (for instance by 
reason of some material non-disclosure), the Court has a 
discretion whether to continue it or (what amounts to the 
same thing) immediately re-grant a fresh injunction on 
identical terms.693   In considering whether to do so, the Court 
may again consider the importance of the information not 
hitherto disclosed to the injunctions in question.694  It may also 
consider the whether the failure to disclose has been 
remedied: for instance, if the non-disclosure were made ex 
parte, full disclosure at the inter partes stage might remedy 
the default if, had the disclosure been made, it would 
nonetheless have been proper to grant the injunction.695   
However, the discretion to do that should be exercised 
sparingly, and it will generally be better to restore the 
defendant to the pre-injunction position rather than make him 
wait until after trial for damages for non-disclosure, which may 
well be inadequate.696   

Examples of the grant, discharge and re-grant of injunctions 

18.53. In Talika Investments Ltd v Olec Properties Ltd 1990 JLR 200 
the plaintiffs let premises to the defendants who also owned 
and occupied the neighbouring property.  Running between the 
properties was a lightwell which was not let to the defendants.  
The defendants wished to construct a first floor passageway 
above the lightwell to connect the two buildings.  The plaintiff 
issued an order of justice claiming trespass and containing an 
interim injunction restraining the defendants from carrying out 
work on the passageway.  The defendants apparently accepted 
they could not do such work, the plaintiff issued a second 
order of justice containing an injunction restraining the 
defendants from walking on the roof of the lightwell, and the 
defendants sought to lift this injunction. 

18.54. On the defendant's application to lift the injunction, the Royal 
Court held that the plaintiff had not made full and frank 
disclosure as it had failed to inform the Court that: 

a) the allegations in the first order of justice were not 
accepted; 

b) the defendants were claiming that the demise included 
the roof of the lightwell; 

c) the defendants had asked in correspondence for any 
application for a second injunction to be heard inter 
partes and not ex parte; and 

                                             
692 Numbers 12 and 13 Britannia Place Ltd v J and G (Property) Ltd 1989 JLR 34. 
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695 Ibid. 
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d) there was no undertaking as to damages in the 
injunction; 

so the Court lifted the injunctions. However, it granted fresh 
injunctions as the very issue in the main action was trespass 
and the Court considered the prejudice to the defendant was 
not such as should deprive the plaintiff of the right to leave 
things as they were until the trespass issue was decided.  

18.55. In Wilkins v Headrick 2000 JLR N53b the defendants applied to 
discharge Mareva injunctions obtained by the plaintiffs in an 
order of justice which in respect of £800,000 and certain real 
property in Scotland. The order of justice also required the 
defendants to answer interrogatories. Following the issue of 
the order of justice, the plaintiffs agreed not to enforce the 
interrogatories, did not require the defendants to file answers 
and did not inform the court that that they had subsequently 
commenced proceedings in Scotland. The Court held that the 
plaintiffs had effectively abandoned the orders obtained. 
Further, the duty of full and frank disclosure continued even 
after an injunction had been obtained requiring any substantial 
and relevant change to be made known to the court. This could 
include the Scotch proceedings and so the injunction was 
discharged.   However, the Court further observed that there 
were grave doubts whether the defendants were anything 
other than a pair of rogues and were minded to grant fresh 
injunctions on the same terms and invited further submissions 
following which the court stayed its order lifting the 
injunctions. Wilkins v Headrick 2000 JLR N53b 

18.56. In Wood v Establishment Committee 1989 JLR 213 the Court did 
not regrant an injunction which had been obtained following 
an innocent non-disclosure. The plaintiff was employed as a 
senior cashier in the States’ Housing Department. She was 
absent from work ill during which period the Department was 
moving offices. During the move, the Department discovered 
cheques in her desk, which she had cashed as part of staff 
cashing facilities but then removed from the bundle of cheques 
sent for banking. She was charged with offences of theft and 
false accounting in respect of this. The Department also wrote 
a letter informing her that it would convene a disciplinary 
hearing to determine whether she should be dismissed from its 
employment on the basis that she had at least borrowed funds 
from the Department without authorisation or failed to bank 
cheques payable to the Department. Learning of this 
disciplinary hearing at short notice and fearing it would 
prejudice the criminal investigation and proceedings, the 
plaintiff’s advocate obtained an injunction restraining the 
Department from holding the meeting. However, (it was 
accepted through oversight on account of the urgency of the 
application) he failed to disclose the existence or terms of this 
letter to the Court.  Although the Court accepted that the 
failure to disclose the letter had been innocent, there has 
been a material non-disclosure nonetheless. The Court made 
the point that constraints of time do not excuse a failure to 
disclose. An advocate has a clear obligation to the Court and 
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his opposite number not present at the hearing at which the 
injunction was being sought, and the Court expects full 
disclosure to be made and the Court discharged the 
injunctions. The Court also considered the underlying merits of 
the application to be on the defendant’s side and 
consequently, it discharged the injunctions. 
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19. Mareva injunctions 
Introduction 

19.1. A Mareva injunction is a specific type on injunction the purpose 
of which is to restrain a person from removing from the 
jurisdiction or disposing or dealing with his assets in order to 
defeat a claim by the plaintiff.  

19.2. The Jersey courts have adopted the English approach to Mareva 
injunctions and tends to look to and follow English authority in 
respect of Mareva-type relief, with some local adaptations 
such as being able to grant Marevas to assist overseas 
proceedings. 

19.3. To obtain Mareva relief, the applicant must show that he has a 
good, arguable case and that there is a real risk of dissipation 
of assets which would defeat a judgment awarded in his 
favour. 

19.4. The judgment which the applicant fears will be defeated need 
not be in Jersey proceedings and the Court will grant a Mareva 
injunction to restrain dissipation of assets from Jersey which 
would defeat a substantive judgment being sought overseas. 

Jurisdiction to grant Mareva-type relief 

19.5. Within its inherent jurisdiction to grant injunctive relief, the 
Royal Court may grant Mareva-type relied wherever it appears 
just and convenient to do so, where otherwise there is a real 
risk that the plaintiff will be deprived of the fruits of a 
judgment in his favour.697  The sole purpose of Mareva type 
relief is to prevent the plaintiff being cheated out of the 
proceeds of its substantive action by pre-empting any action by 
the defendant to remove his assets from the reach of the 
plaintiff and the Court, whether by removing them outside or 
dissipating them within the jurisdiction.698    It is not designed 
to secure priority for the plaintiff’s claim over the defendant’s 
other creditors, or to punish the defendant in advance of 
judgment on the plaintiff’s claim for his alleged misdeeds.699   
Nor is it designed to exert pressure on the defendant to 
settle.700   A Mareva sought for any of these purposes, rather 
than the protection of assets, is an abuse of process which is 
liable to be discharged. 

19.6. Such relief is termed Mareva-type relief after the English case 
of Mareva Compania Naviera SA v International Bulk Carriers 
SA [1975] 2 Ll R 509. Although the Royal Court has had a long-
standing jurisdiction to and practice of granting orders 
restraining the removal of assets subject to litigation from the 
Island (saisies or arrêts conservatoires) the modern concept of 

                                             
697 Johnson Matthey Bankers Ltd v Arya Holdings Ltd 1985 JLR 208. 
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Mareva-type relief follows (for the most part) the English 
practice developed since the original Mareva decision. 

19.7. As has been seen in Chapter 18, in Jersey the Court’s 
jurisdiction to grant Mareva-type relief is not limited to 
restraining the dissipation of assets to defeat judgment in 
Jersey proceedings. The Royal Court has jurisdiction to grant 
Mareva-type relief to restrain the dissipation of assets which 
would defeat a prospective judgment in foreign proceedings 
where the only link to Jersey is the presence of assets within 
the jurisdiction. Moreover, the Royal Court may grant Mareva-
type relief in support of overseas proceedings as a final order 
in Jersey proceedings where such a Mareva is the only relief 
sought in the Jersey proceedings.  

19.8. Furthermore, it is clear that the Court can grant Mareva-type 
relief in support of an arbitration or award, whether the 
arbitration is a domestic Jersey or overseas arbitration.701 

Making the application 

19.9. Applications for Mareva-injunctions are made by issuing an 
order of justice signed by the Bailiff. Almost inevitably, the 
application will be made ex parte because the plaintiff who 
fears that the defendant will take steps to put his assets 
beyond the judgment of the Court will also fear that he is 
more likely to do should he hear that the plaintiff plans to 
obtain an injunction to prevent him from doing so.  

19.10. The plaintiff should deliver all relevant papers to the Bailiff’s 
chambers as soon as possible.702  Frequently, the applicant for 
Mareva relief will also seek leave to serve the order of justice 
out of the jurisdiction and so he must ensure that he complies 
with the relevant requirements of the Service of Process Rules 
in respect of this application also.703   The Bailiff will consider 
the application as soon as possible, and the advocate making 
the application should be available to attend his chambers at 
short notice.704  

19.11. Practice Direction RC 05/24 provides a standard form of Mareva 
injunction. The injunction sought must contain the following: 

a) An undertaking in damages from the plaintiff. The 
Bailiff may require the defendant to provide security for 
that undertaking, such as by requiring payment of funds 
to his advocate on his advocate’s undertaking to hold 
those funds as an officer of the Court.705 

b) An undertaking to serve the order of justice containing 
the injunction and the supporting evidence upon the 
defendant and parties cited as quickly as practicable. 
The Court has indicated that it regards this undertaking 

                                             
701 Goldtron Ltd v Most Investments Ltd 2002 JLR 424. 
702 Practice Direction RC 05/24 para 3A(i). 
703 Practice Direction RC 05/24 para D. 
704 Practice Direction RC 05/24 para 3A(iii). 
705 Practice Direction RC 05/24 para 3(B). 
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as fundamental to the Mareva jurisdiction and will 
regard any breach with considerable disfavour.706 

c) An undertaking not to use any documents provided by 
discovery pursuant to the Mareva injunction (which the 
standard form contains). 

d) The maximum sum to be frozen by the injunction. 

e) An allowance for the defendant’s ordinary living or 
business expenses, unless the defendant is known to 
have other funds available.707  

f) An allowance for the defendant’s legal expenses. 

g) An allowance for the bank to exercise its right of set off 
in respect of facilities offered to the defendant prior to 
the grant and service of the order on the bank. 

h) The warning provided by PD RC 05/8, which requires 
orders of justice containing injunctions to contain an 
endorsement at their foot in terms that: 

‘YOU MUST OBEY THE ORDERS CONTAINED IN THIS 
ORDER OF JUSTICE. IF YOU DO NOT, YOU WILL BE 
GUILTY OF CONTEMPT OF COURT AND MAY BE SENT TO 
PRISON. YOU ARE ENTITLED TO APPLY TO THE COURT TO 
RECONSIDER THIS ORDER.’ 

i) The ‘Seatrain Provision’ which is an undertaking by the 
plaintiff to pay the costs of innocent third parties in 
complying with the terms of the injunction and to 
indemnify innocent third parties exposed to liability by 
reason of the injunction. This undertaking includes the 
payment of legal costs incurred by the bank as a party 
cited (as to which, see below at 19.13 to 19.17). 

Parties bound by Mareva-type relief 

The plaintiff and defendant 

19.12. The principal parties to an application for Mareva-type relief 
will be the plaintiff who issues the order of justice and the 
defendant against whom he seeks relief. However, for 
practical reasons it may also be prudent to name further 
parties in the injunction to prevent them dealing with the 
asset. 

Parties cited/parties à la cause 

19.13. A party cited or partie à la cause is a party named in a Mareva 
injunction other than the defendant whom it is also considered 
necessary to restrain to ensure the preservation of the asset 
pending the judgment pursued by the plaintiff.  

                                             
706 Practice Direction RC 05/24 para 3C. 
707 Presumably, the applicant should give evidence of either the existence of such 
funds or the ordinary expenses, where known, a sa measure of prudence at the very 
least. 
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19.14. Frequently, the asset in question will be under the control or 
potential control of a third party. For instance, the 
defendant’s money will in fact have been deposited with a 
bank and credited to the defendant’s account. Alternatively, 
and of importance to Jersey, the defendant’s asset may be an 
interest under a trust. Further, there may be a particular 
conduit through which it is anticipated that the defendant will 
try to remove his asset. Given it is anticipated that the 
defendant will attempt to remove his assets from the reach of 
the Court, it is not unreasonable to anticipate that he may do 
so notwithstanding that he has been served with an injunction 
restraining him from doing so. Hence, it is prudent and 
conventional to cite in the application for Mareva-type relief 
not only the defendant against whom judgment is a prospect, 
but also such third parties who may have dealings with the 
asset in question, whether or not their dealings with the asset 
are innocent or conspiratorial with the defendant. Such a party 
is referred to as a party cite’ or partie à la cause.  

19.15. Once served with the injunction, the party cited is bound by it 
and will be in contempt of court should it deal with the 
defendant’s assets contrary to the terms of the injunction. A 
bank’s contractual duty to its customer, the defendant, is 
overridden by the injunction. However, an injunction will not 
operate to deprive the bank of any pre-existing security or set 
off it enjoys in respect of the assets subject to the injunction 
and the bank may draw against the funds for certain 
guaranteed debts owed by the bank, such as guaranteed 
cheques, letters of credit or bills of exchange.708  Generally, 
the order of justice will also contain orders requiring discovery 
from the party cited (as it is the party dealing with the asset 
and thus will have relevant information as to its whereabouts 
and extent:  as to discovery ancillary to Mareva type relief, see 
further below at 19.23 to 19.31). Discovery by a party cited 
can also be requested and applied for subsequently should the 
need arise.  

19.16. However, the party cited will not generally play any active part 
in the substantive proceedings in which the injunction is 
granted. Following service of the injunction (which will usually 
be contained in an order of justice served with a summons to a 
Friday hearing) the party cited will usually appear on the 
return date. As it is not interested in the funds itself, it will 
usually be content to ‘rester à la sagesse de la Cour’ (ie. abide 
the decision of the Court) and take no further part in the 
proceedings, not objecting to the injunction and not filing 
pleadings etc. However, as an innocent party, the party cited 
will usually be awarded his costs of appearing and responding 
to the injunction and summons pursuant to the Seatrain 
undertaking given by the plaintiff. 

19.17. As a practical measure, it is usual to serve a party cited with 
the injunction before serving the defendant himself. The 

                                             
708 Iraqi Ministry of Defence v Arcepey Shipping Co SA (The Angel Bell) [1981] QB 65. 
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reason for doing so is to ensure that it is on notice injunction 
before the defendant, in case the defendant learns of the 
injunction and attempts to withdraw or transfer funds to 
defeat the Mareva before the bank has notice. 

Approach of the Court to Mareva-type relief 

19.18. The basic approach of the Court when faced with an 
application for Mareva-type relief is that set out in Johnson 
Matthey Bankers Ltd v Arya Holdings Ltd 1985 JLR 208.709  The 
applicant for Mareva type relief must: 

a) Show that he has a good, arguable case on the merits 
of the substantive action in support of which the Mareva 
is sought. The plaintiff need not show that he will 
succeed in all events, but a case which shows that there 
is a substantial question to be investigated.710  This is 
less strong a requirement where the application is made 
following the judgment or award the plaintiff seeks to 
protect (as to which see below at19.20 to 19.22). 

b) Make full and frank disclosure of all facts and matters 
which it is material for the judge to know. As noted 
above 18.26 to 18.30, this includes not only matters 
within his knowledge, but also which he could find out if 
he made proper inquiries.  

c) Provide particulars of his claim against the defendant 
including the grounds for that claim and the amount of 
that claim and fairly stating the points against that 
claim.  

d) State his grounds for believing that the defendant has 
assets within the jurisdiction. 

e) Explain why there is a risk of the dissipation of those 
assets. This must be more than simply that the 
defendant is outside the jurisdiction. 

f) Give an undertaking in damages. 

19.19. The central question is whether there are assets to satisfy a 
judgment of which there is a real risk of dissipation. 
Essentially, the test for the Court is whether, after the 
plaintiff has shown that he has at least a good arguable case, 
after considering the whole of the evidence as a result, on 
which he is likely to receive certain or reasonably 
ascertainable sum, and the refusal of a Mareva injunction 
would involve a real risk that a judgment or award in the 
plaintiff’s favour would remain unsatisfied because of the 
defendant’s removal of assets from the jurisdiction or 
dissipation of assets within the jurisdiction.711 

                                             
709 Also Numbers 12 and 13 Britannia Place Ltd v J and G (Property) Ltd 1989 JLR 34. 
710 Johnson Matthey Bankers Ltd v Arya Holdings Ltd 1985 JLR 208, cit. Cerqueira v 
Bilbao International Bank (Jersey) Ltd I 1981 JJ 141. 
711 Numbers 12 And 13 Britannia Place Ltd v J And G (Property) Ltd 1989 JLR 34. 
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19.20. Mareva-type relief can be granted at any stage of proceedings, 
including subsequently to the judgment in respect of which it 
is feared that the defendant will attempt to evade.712  Where a 
Mareva is sought after judgment, the plaintiff has already 
established his claim to be entitled to payment (as opposed to 
the pre-trial applicant who merely asserts his claim which is as 
yet untested by judicial process). Correspondingly, the 
threshold overall is less onerous for the post-judgment 
applicant.713  

19.21. In particular, following judgment it is more straightforward for 
the Court to grant relief without an examination of the 
substance of the applicant’s case and the Court’s focus will be 
on whether the defendant has assets within the jurisdiction 
and the risk of their dissipation. Further, where an application 
is made following judgment in which the defendant has the 
opportunity (such as an inter partes application) of providing 
evidence as to his assets or any security it can give for the 
satisfaction of the judgment, the Court can conclude that 
there is a risk of dissipation and make an order accordingly.714  

19.22. However, even post judgment applications are subject to the 
Johnson Matthey criteria and a failure to disclose arguments 
against the grant of the injunction can be sufficient grounds to 
discharge them. In Goldtron Ltd v Most Investments Ltd 2002 
JLR 424 the plaintiff applied ex parte and did not disclose that 
the arbitration award in respect of which post-award Mareva 
relief was sought was challenged and the appeal period had 
not yet expired. As a result, the injunction was subsequently 
discharged (although re-imposed). 

Discovery of documents to police Mareva-type relief  

19.23. Discovery is the process in which parties to litigation identify 
and provide to each other relevant documents. It is an ordinary 
process of litigation which takes place following the close of 
pleadings (and which is considered in Chapter 4).  When 
granting Mareva-type relief, the Court has inherent jurisdiction 
to order additional discovery ancillary to a Mareva injunction, 
to police its efficacy and observation by the defendant by 
providing appropriate documentary evidence of the identity, 
nature and location of the assets to the plaintiff.715      

19.24. Once a Mareva injunction has been granted, the Court in 
policing that injunction should not be loath to make an order 
for discovery of the assets subject to the injunction in some 
form appropriate to the case. It is not an inflexible rule. 
Discovery of assets should only be ordered in aid of enforcing 
the injunction and not for the extraneous commercial benefit 
of the applicant:  for instance, discovery of the full value of 

                                             
712 Goldtron Ltd v Most Investments Ltd 2002 JLR 424. 
713 Ibid. 
714 Goldtron Ltd v Most Investments Ltd 2002 JLR 424; Apricus Investments v CIS 
Emerging Growth Ltd 2003 JLR N40. 
715 Johnson Matthey v Arya 985 JLR 208. 
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the assets is unnecessary for the enforcement of the injunction 
in itself.716 

19.25. In A.C. Mauger & Son (Sunwin)Ltd v Victor Hugo Management 
Ltd 1989 JLR 29 the Royal Court set aside clauses of a Mareva 
injunction which required the defendant to give discovery of 
all its assets within the jurisdiction. The plaintiff argued that 
such discovery was necessary because the defendant sought 
leave to make certain payments and it should therefore satisfy 
the Court that it had no alternative funds. The Court held that 
the discovery was inappropriate because discovery as to assets 
was not necessary where the payments to be made by the 
defendant were bona fide, which was the case here. It added 
that any discovery granted under the Mareva jurisdiction 
should always be used cautiously, and only in respect of assets 
covered by the injunction.  

19.26. However, where an application is made for a post-judgment 
Mareva the applicant may seek discovery. This is not limited to 
discovery auxiliary to the Mareva order, but may be ordered to 
assist the judgment creditor securing payment717 (in which case 
it is auxiliary to the judgment or the enforcement of it).  

19.27. The purpose of such discovery is limited to the policing of the 
injunction and is not intended to circumvent or bring forward 
the ordinary discovery process.  In Milner v Milner Laboratories 
Ltd 2000 JLR 266 Mrs Milner brought a representation seeking 
unfair prejudice relief alleging that director of the company 
had misapplied company assets to his own use. She sought 
Mareva relief and ancillary discovery orders to identify what 
had become of the company’s money which had passed 
through the director’s hands. The Court held that such an 
order was unnecessary as that information would be provided 
during the ordinary discovery process. 

Extent of Mareva-type relief: living and ordinary business expenses 

19.28. As noted above, the purpose of Mareva-type relief is to prevent 
the defendant from dissipating his assets so as to defeat 
judgment but it is not to give the plaintiff security for his 
claim over and above the defendant’s other creditors. 
Consequently, consistently with this limited purpose, the 
defendant who is restrained by a Mareva is to be allowed 
sufficient use of his funds to pay his reasonable living or 
ordinary, bona fide business expenses,718 in addition to his 
legal fees, unless it is known that he has alternative funds on 
which to draw for the purpose.719 

19.29. When making an allowance for such expenses, the Court will 
not generally scrutinise individual items of expenditure but will 
simply set an upper limit for such expenditure below which 

                                             
716 A.C. Mauger & Son (Sunwin) td v Victor Hugo Management Ltd 1990 JLR N16d. 
717 Apricus Investments v CIS Emerging Growth Ltd 2003 JLR N40. 
718 AC Mauger & Son (Sunwin) Ltd v Victor Hugo Management Ltd 1989 JLR 295. 
719 12&13 Britannia Place v J&G Properties 1989 JLR 34. 
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such expenditure is permitted and beyond which use of funds is 
prevented by the injunction.720 

19.30. The position is slightly different where the plaintiff brings a 
proprietary rather than personal claim. In such circumstances, 
the plaintiff might say with more justice that he should obtain 
priority over the defendant’s other creditors because his claim 
is that he owns the money which is currently in the 
defendant’s hands. Of course, at an interlocutory stage, that 
claim remains a mere assertion and is therefore to be taken 
with care.   The Court set out the approach that should be 
taken when the plaintiff seeks a saisie conservatoire in respect 
of funds to which it asserts a proprietary claim in Armco Inc v 
Donohue 1998 JLR 12a as follows: 

a) Exceptional case with clear merit may disallow 
expenses  it is only in an exceptional case, in which the 
merits can be gone into for the purpose of satisfying a 
court that the proprietary claim is well founded at an 
interlocutory stage, should a defendant not be free to 
draw on the enjoined funds to finance his defence. 

b) Non-exceptional case a balancing exercise:  in non-
exceptional cases in which a proprietary claim is made, 
a careful judgment has to be made as to whether the 
injustice of permitting the use of the funds by the 
defendant is outweighed by the possible injustice to the 
defendant if he is denied the opportunity of advancing 
what may turn out to be a successful defence. 

c) Defendant to show no alternative funds: the burden is 
on the defendant to show that he has no alternative 
funds on which he could draw to pay his legal costs. 
Unless he does so, he should not be allowed to draw on 
a fund in dispute which may belong to a plaintiff for the 
purpose of paying his legal costs. 

d) The reality of the funding position: the court will look 
to the reality of what would occur if no order were 
made allowing the defendant to draw on the fund.  If 
the costs would in practice be paid by a third party, 
then the court will take this into account. 

e) Upper limit, not pre-judging reasonableness of fees:  
the court will not normally concern itself with the 
quantum of the individual items of costs, although it 
may well fix a limit to the overall amount to be allowed 
for this purpose pending further application to the 
court: it will not act as a form of provisional taxing body 
for the purposes of scrutinising the defendant’s legal 
fees. 

f) Safeguards and conditions: the court may impose 
safeguards to protect the plaintiff should it allow the 
defendant to draw on the fund for expenses. For 

                                             
720 Baptiste Building Supplies v Smith 1995 JLR N16a; Armco Inc v Donohue 1998 JLR 
12a. 
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example, it may require an undertaking by the 
defendant that he will make good  sums drawn from a 
fund subsequently established to belong to the plaintiff 
from funds to which the plaintiff has no proprietary 
claim.  

19.31. In Barclays Bank plc v Thorpe 1995 JLR 184 the plaintiff bank 
had lent money to the defendant, which loan it alleged had 
been procured by fraud as a result of which the defendant held 
the money on trust for the plaintiff. The defendant was the 
subject of criminal proceedings in England in respect of the 
alleged fraud. The Court accepted the bank’s position that it 
would be unjust to allow the defendant to draw on that 
money, to which the bank asserted ownership, to fund his 
defence to the proceedings, in circumstances where the Court 
accepted that the bank’s claim was likely to succeed. The 
Court also considered the Jersey legal aid system under which 
the defendant was unlikely to remain unrepresented if unable 
to draw on the funds in question. Consequently, the Court 
granted a saisie conservatoire in respect of those funds.  

Variation 

19.32. As with a non-Mareva injunction, the defendant may apply to 
vary or discharge a Mareva injunction and will have an even 
more compelling reason to do so where the Mareva injunction 
prevents him from accessing and using money on which he 
might rely.    

19.33. Reasons for applying to discharge or vary a Mareva injunction 
include a dispute that it has been appropriately granted on the 
merits of the application or on the basis of non-disclosure or 
some other defect in the application. Given the seriousness of 
Mareva relief, the Court will generally be even more astute to 
ensure that it has been properly informed of all matters 
material to the exercise of its jurisdiction. 

19.34. The particularly serious consequence of a Mareva injunction is 
the potentially catastrophic disruption to the defendant’s cash 
flow. As a result, the defendant may apply for and the Court 
allow a variation where the defendant needs access to the 
funds for his bona fide living, business or legal expenses. In 
essence, the Court will be prepared to grant the defendant 
access to his money for those purposes where allowing him 
such access would not conflict with the purpose of the Mareva 
being to prevent him removing his assets from the reach of the 
plaintiff and the Court.721   

19.35. The Royal Court described the approach it will take on the 
application of a defendant to vary a Mareva injunction in  
Baptiste Building Supplies v Smith  1995 JLR N16a: 

a) The burden is on the defendant to show that the 
proposed variation did not conflict with the purpose 

                                             
721 A.C. Mauger & Son (Sunwin) td v Victor Hugo Management Ltd 1989 JLR 29; 
Baptiste Building Supplies v Smith  1995 JLR N16a. 
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behind the Mareva injunction, and this would usually be 
done satisfactorily by swearing an affidavit as to the 
amounts of the proposed payments and the reasons for 
making them. 

b) If the plaintiff is already a judgment creditor he has a 
better case for resisting the proposed variation, in 
particular if it had other means of pursuing the debt 
such as execution or bankruptcy or winding-up 
proceedings. 

c) Finality of judgment: the court can permit variation 
pending the hearing of an application to set aside a 
default judgment even though variation would not have 
been allowed had the judgment been final, since it 
would often be premature to treat a default judgment 
as if it were final; the court would accordingly take into 
account the merits of an application to set aside the 
default judgment, although it was not obliged to 
consider them in detail.  

19.36. In Baptiste Building Supplies v Smith 1995 JLR N16a the 
plaintiff obtained summary judgment against the defendant in 
the United States and then brought proceedings to recover 
funds held by the defendant in Jersey. Its order of justice 
included a Mareva injunction, the intention behind which was 
apparently not merely to preserve the assets but to prevent 
the defendant from having sufficient funds available to contest 
the debt. The defendant sought to vary the injunction to allow 
her funds to pay the legal costs she would incur in defending 
the Jersey proceedings and in attempting to overturn the 
summary judgment in the United States. The sums involved in 
the Jersey proceedings and similar proceedings in England 
were barely enough to meet the outstanding judgment. The 
Court held that general rule was that Mareva injunctions 
should make allowance for living expenses and legal costs; it 
was normal to set an upper limit on such expenditure rather 
than to scrutinize individual items, such as legal fees, to 
determine whether cheaper advice might have been obtained 
elsewhere. In the present circumstances it was appropriate 
that the court exercise its discretion in favour of approving the 
release of funds to the defendant. 

19.37. In Perczynski v Perczinski 2001 JLR N26 the Court held that a 
Mareva is not intended to interfere with pre-existing 
contractual relationships or investment decisions and varied an 
injunction to allow the assets of a trust subject to the 
injunction to be used by a trustee to pay a debt in fulfilment 
of a contractual obligation entered into bona fide before the 
injunction was granted.  

Examples 

19.38. In Numbers 12 And 13 Britannia Place Ltd v J And G (Property) 
Ltd 1989 JLR 34 the plaintiffs entered an agreement to 
purchase certain properties from the first defendant, whose 
bank (the third defendant) was also a party to the contract and 
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held charges over the properties. Under the agreement the 
plaintiff’s advocates undertook to forward the purchase 
proceed to the third defendant within 10 days of the contract 
being passed, and the third defendant would release the 
charges. Prior to the contract being passed, the properties 
were discovered to be smaller than previously thought. The 
first defendant offered to release the plaintiff, who indicated 
that it would proceed without litigating the issue but then 
indicated that it would proceed under a reservation of rights. 
The contract was passed, the third defendant released the 
charges but the plaintiff’s advocates did not release the funds 
and the plaintiff obtained a Mareva injunction to restrain its 
advocated from releasing the funds. On the defendants’ 
application, the Court raised the injunction.  

19.39. It held that the plaintiff had breached the duty of candour by 
failing to disclose why it had chosen to pass the contract and 
then apply immediately for the injunction. This was sufficient 
per se to discharge the injunction. It also held that the 
plaintiff was attempting to obtain priority for itself when there 
was no real risk of dissipation of funds by the defendants in 
order to defeat the judgment, which is not the purpose of 
Mareva type relief. The plaintiff had also used the Mareva to 
trap the defendants:  it had induced the third defendant to 
give up its charges by giving an unconditional promise to pay 
the funds. Its letter reserving rights to litigate gave no fair 
warning of the intention to (effectively) withhold its funds. 
The plaintiff had set a trap for the defendants, as a result of 
which the injunction was lifted as an abuse of process.722  

19.40. In AC Mauger & Son (Sunwin) Ltd v Victor Hugo Management 
Ltd 1989 JLR 295 the defendant was a property developer 
which had engaged the plaintiff, a building company, to carry 
out construction work. The defendant owned the land 
developed but granted 999 year leases of it to its subsidiary 
companies. When the flats were sold to individual purchasers, 
shares in the subsidiaries were to be transferred to the 
purchaser. Unknown to the plaintiff, the defendant was debt-
funded and had charged the entire share capital in subsidiary 
companies to its bank as security to finance the developments.  
The plaintiff claimed that the defendant had failed to pay for 
its work in breach of contract and brought proceedings for an 
unliquidated sum, thought to be in the region of £1.3 million.   
The plaintiff believed that the defendant was controlled from 
overseas and obtained an ex parte Mareva injunction 
restraining it from transferring assets or making payments to 
third parties except pursuant to pre-existing legal obligations 
and also except insofar as its assets exceeded £1.82 million. 
The injunction also required the defendant to give discovery as 
to the nature, whereabouts and value of its assets within the 
jurisdiction.  

                                             
722 Numbers 12 And 13 Britannia Place Ltd v J And G (Property) Ltd 1989 JLR 34. 
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19.41. The Court varied the injunctions. It noted that the plaintiff had 
an unliquidated claim which, while substantial, was 
unquantified.  Therefore, it could hardly be said that the 
plaintiff had a greater right to the defendant’s assets than did 
its bank.  The debt to the bank was not one which the 
defendant chose to make but which it had to make to comply 
with its legal obligations. To prevent that payment would have 
catastrophic effects for the defendant, whereas under no 
circumstances could the plaintiff claim that it is being cheated 
by payment to the bank by the defendant. 

19.42. In Goldtron Ltd v Most Investments Ltd 2002 JLR 424 the 
plaintiff had agreed to sell shares to the defendant for a price 
in US dollars. The contract was subject to Russian Law and 
arbitration. The defendant did not pay the full contract price 
as the Russian government devalued the Rouble, on the 
strength of which the defendant contended there should be a 
price adjustment and referred the matter to arbitration in 
accordance with the contract. The arbitration panel comprised 
three arbitrators, the majority of which awarded in favour of 
the plaintiff. The third, however, dissented on the basis of 
serious procedural irregularities to which he referred in his 
award and on the basis of which the defendant appealed the 
award in the Russian courts.  However, the plaintiff applied ex 
parte for post-award Mareva relief. Its application contained 
the complete award in Russian which referred to a dissenting 
opinion, and a translation into English which referred only to a 
‘separate’ award. Inter alia, the Royal Court held that it was 
insufficient to discharge the duty of full and frank disclosure 
by providing the required information to the Court buried in 
the information supplied in support of the application. The 
picture presented by the Order of Justice and accompanying 
affidavit was of a routine arbitration award which would in due 
course be likely to be enforced under the 1998 Law. The time 
for appealing had not yet expired but there was nothing in the 
papers to suggest any particular grounds for appeal. This was a 
serious non-disclosure denying the Court the opportunity to 
consider potentially relevant matters, and the injunction was 
discharged. However, while the jurisdiction to reimpose an 
injunction following such a serious non-disclosure should be 
exercised sparingly, the Court did re-impose Mareva 
injunctions. The defendant had agreed to pay the contractual 
price and its application to the abitrators to vary that 
obligation had been rejected.  This was a post-award Mareva 
application in circumstances where there was a complete 
absence of evidence about the financial position of the 
defendant. On that basis, the Court considered there to be a 
risk of the defendant dissipating its assets sufficient to justifiy 
the re-imposition of Mareva injunctions, notwithstanding the 
non-disclosures. 
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20. Anton Piller Injunctions 
Introduction 

20.1. An Anton Piller order is a mandatory injunction which requires 
the defendant to give discovery by assisting the plaintiff to 
locate and remove relevant documents from the defendant’s 
possession. 

20.2. It is an extreme order, at the extremity of the Court’s 
jurisdiction, and will only be made in a most exceptional case 
of real fear that the defendant will destroy relevant evidence. 

20.3. Material acquired under the execution of an Anton Piller order 
may only be used for the purposes of the proceeding in which 
the order is made, unless consent is given by the relevant 
parties or the leave of the Court obtained. 

Jurisdiction to grant Anton Piller orders 

20.4. An ‘Anton Piller order’ is a mandatory injunction which 
requires the defendant (or intended defendant) to permit the 
plaintiff (or his representatives) to enter the defendant’s 
premises in order to inspect or take away material evidence 
(whether documents or property) that the defendant might 
otherwise remove or destroy in order to frustrate the 
plaintiff’s claim. An Anton Piller order can also require the 
defendant to answer certain questions, or require a person 
served (the defendant or a party cited (as to which see 2.10 to 
2.13 and 19.13 to 19.17) to confirm by affidavit, within 
specified time, that he had no other relevant material than 
that found, or to supply names and information.  

20.5. As with all injunctions, the Royal Court has discretion in its 
inherent jurisdiction to grant an Anton Piller.723   In the 
specific case of an Anton Piller order the inherent jurisdiction 
of the Court is exercised to prevent the defendant from 
frustrating the course of justice by destroying or removing 
from the jurisdiction evidence on which the action is based or 
may depend.   However, the jurisdiction will only be granted in 
exceptional cases as Anton Piller relief is an extreme step, 
which stands at the extremity of the Court’s jurisdiction and 
the plaintiff must demonstrate a very strong case to justify the 
making of such an order.724 

20.6. Similarly to Mareva injunctions, Anton Piller orders take their 
name from an English case which is regarded as the origin of 
such orders in their modern form:  Anton Piller v 
Manufacturing Processes [1976] Ch. 55. However, they can be 
considered as an exercise of the Royal Court’s long standing 
jurisdiction to grant a saisie conservatoire to preserve 
property, being documents or other articles for use in 
evidence, until the conclusion of the litigation to which it is 
germane. 

                                             
723 Channel Islands & International Law Trust v Scarborough 1989 JLR 354. 
724 Ibid. 
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Method of application 

20.7. The order can be made before process is served by Order of 
Justice by way of a mandatory injunction permitting the 
plaintiff to remove and ordering the defendant to preserve the 
relevant evidence. 

20.8. An Anton Piller order will usually contain: 

a) an order immediately to disclose names and addresses 
of third parties involved; 

b) directions to the defendant to permit the search of 
premises and the removal of particular items, and 

c) possibly, ‘gagging order’ which restrains the parties 
served with the injunction from warning third parties of 
the existence of the injunction. Gagging orders can be 
included in any type of injunction, but only in very 
exceptional circumstances supported by convincing 
affidavit evidence which specifically sets out the 
grounds on which such an order is said to be justified.725   

Approach of the Court 

20.9. The Court’s approach to granting an Anton Piller order is most 
restrictive. They are available only in the most exceptional 
circumstances.726    

20.10. In Channel Islands & International Law Trust v Scarborough 
1989 JLR 354 the Royal Court held that to be granted an Anton 
Piller injunction the plaintiff must establish: 

a) that circumstances are most or very exceptional; 

b) that he has a very strong prima facie case that: 

i) the defendant possess the relevant material 

ii) there was a real possibility that it would be 
destroyed or disposed of by the defendants to 
defeat the ends of justice before any application 
can be made inter partes in respect of such material 
(a mere suspicion, however strong, is not enough); 

iii) the potential damage caused to the plaintiff’s case 
by such destruction or disposal would be very 
serious; 

c) that there is no alternative means of P obtaining the 
information. In other words, if there was no reason to 
think that the defendant would not obey an injunction 
then there are no grounds for the application for Anton 
Piller relief which allows the plaintiff to attend the 
defendant’s premises and remove the information 
before the defendant can.  

                                             
725 Goldtron Ltd v Most Investments Ltd 2002 JLR 424. 
726 Channel Islands & International Law Trust v Scarborough 1989 JLR 354. 
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20.11. In Channel Islands v Scarborough, the plaintiff was trustee of a 
fund which obtained leave to bring proceedings funded by the 
fund against a Scarborough in respect of the sale of land. 
Pursuant to that leave, it issued an order of justice containing 
orders restraining such a sale. It then sought leave to issue a 
second order of justice containing Anton Piller orders at the 
cost of the fund. The Court declined its application, as it was 
not satisfied that there was a grave danger of the destruction 
of evidence. Moreover, it considered that the first order of 
justice could have contained an injunction to preserve the 
relevant evidence and, on the evidence before the Court, it 
was not prepared to accept that the relevant parties holding 
the documents, being professional men, would not have 
complied with such an injunction.  

Execution of an Anton Piller order 

20.12. An Anton Piller order is not a civil search warrant. Subject to 
its precise terms, it requires the defendant to allow the 
plaintiff entry to his premises to identify, inspect and remove 
for safekeeping relevant documents as defined by the order. 
Failure by the defendant to do so will be a breach of the order 
and punishable by as a contempt of Court.  It may also be 
taken as an implication of guilt in respect of the destruction or 
loss of evidence, or even the cause of action to which the 
evidence in question is relevant. However, that apart, the 
plaintiff has no right to force entry to the premises and if the 
defendant refuses or fails to comply, the plaintiff cannot 
enter, still less force entry, to the premises and access to the 
material sought under the order.  

20.13. When the plaintiff executes the order he must have court 
officer with him, i.e. from Viscount’s Department. The effect 
of the order must be explained in everyday language and the 
right to take legal advice.  

20.14. English guidelines suggest that service and execution should be 
supervised by an independent, experienced solicitor (who does 
not act for the plaintiff) familiar with such orders. However, 
such a requirement may otiose in Jersey as the execution of 
the order will be supervised and assisted by the Viscount. 

20.15. In the English case of Universal Thermosensors Ltd v Hibben 
[1992]  WLR 840 the Chancery Division laid down guidelines for 
the execution of Anton Pillers following service on a woman 
alone in a house with her children in bed at a time when she 
was unlikely to be able to contact a lawyer. These guidelines 
sought to protect interests of the defendant and of solicitors 
executing order and should be reflected in terms of order: 

a) As is usual order should contain term that, before 
complying with order, the defendant may take legal 
advice provided this is done forthwith. To this end, 
order should only be served on working days during 
office hours. 



Civil Procedure Study Guide 2010 - 2011 265 

b) If there is likelihood that there is a single woman on 
premises alone, lawyer serving must be or must be 
accompanied by a woman. 

c) A detailed list of the documents being removed should 
be prepared before they are taken form premises and 
the defendant given opportunity to check list at the 
time. 

d) The period for which the defendant is to be restrained 
from informing others of order (to prevent alerting 
other parties to action) must be reasonable (a week was 
considered too long). 

e) Unless there is good reason otherwise, order should not 
be executed as business premises save in presence of 
responsible officer or trader in question. 

f) There should be terms to avoid abuse (e.g. potential 
rifling through competitor’s papers by managing 
directors of the plaintiff). 

g) The order should be served and its execution supervised 
by solicitor other than one acting for plaintiff, who is an 
experiences solicitor familiar with operation and 
judicial decisions of Anton Piller orders. 

h) The supervising solicitor should prepare written report 
on what happened which should be served on the 
defendant presented to court by the plaintiff 
(preferably to judge that made order) at inter parties 
hearing. 

20.16. In its inherent jurisdiction, the Court may order the cross-
examination of a party regarding the contents of his affidavit if 
he has failed to make full and frank disclosure of his assets and 
liabilities as required by the terms of an order for discovery 
made ancillary Anton Piller order. However, the court should 
be slow to exercise such a draconian power.727 

Restriction on use of information obtained under Anton Piller  

20.17. The plaintiff cannot use the information obtained under an 
Anton Piller order except for the purpose of the proceedings in 
which the order was granted.    The Court may require the 
plaintiff to give express undertakings to this effect.728  
However, even were the plaintiff does not give an express 
undertaking, he is subject to an implied undertaking that the 
information obtained under an Anton Piller order will only be 
used in those proceedings for which they were sought unless 
the recipient obtains a variation to the order either with the 

                                             
727 Mayo Associates S.A v Anagram (Bermuda) Ltd 1994 JLR N10c. 
728 See Paramount Airways Ltd v Anser General Invs. S.A 1989 UJ 166d. 
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leave of the Court or the consent of the party from whom he 
has obtained that information.729 

20.18. Where consent is not obtained to use of the documents, the 
party wishing to use them outside the proceeding for which the 
documents were obtained must apply to Court for leave.  The 
Royal Court set out the principles applicable to such an 
application in Guinness Plc v Marketing & Acquisition 
Consultants 1987 JLR 104: 

a) The plaintiff  cannot use the information obtained for a 
collateral or improper purpose; 

b) An Anton Piller order may be used to obtain evidence to 
enable the plaintiff to pursue his claim against third 
parties. The Court must balance the protection of the 
individual’s right to privacy and confidential information 
against the need of justice in ascertaining the truth. 
There must be a common link between the two actions, 
or with a planned action. Confidentiality is in no way 
sufficient to prevent the court from assisting the courts 
in other jurisdictions:  ‘the truth must be discovered so 
that justice may be done’   

c) Before it will allow the information obtained under an 
Anton Piller to be used in other proceedings, the Court 
must be satisfied that there is a common link between 
the two actions; and 

d) It can be inferred that documents obtained for the 
purpose of tracing funds claimed by the plaintiff may be 
used for following and tracing the relevant documents 
and thus the funds, even in other jurisdictions, provided 
the plaintiff does not use the documents obtained in 
one jurisdiction as a means of discovering in other 
jurisdictions the facts upon which he would seek to 
found the second action.  

20.19. Where a party applies to use documents obtained under an 
Anton Piller order outside the proceedings in which they were 
obtained, his application should be supported by an affidavit 
justifying the grounds for his application.730  

20.20. In Guinness, Guinness had alleged that the defendant, 
Marketing & Acquisition Consultants, had improperly received 5 
million from Guinness during the course of Guinness’ take over 
of Distillers Company Ltd, which it said had been removed to 
Jersey and thence overseas. Guinness issued an order of justice 
seeking repayment of that sum and containing tracing orders.  
As a result of those orders, it obtained information which it 
wished to use in proceedings arising from the same transaction 
in the High Court in London, the United States and 
Switzerland.   The Royal Court assessed English authority from 

                                             
729 Guinness Plc. v Marketing & Acquisition Consultants 1987 JLR 104; Mayo Associates 
S.A v Anagram (Bermuda) Ltd  1998 JLR N4c; Enhörning v Nordic Link Limited & others 
1997 UJ 14. 
730 Bass G.H. & Co v Royal Bank of Scotland plc 1989 JLR N3a. 
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which it derived the principles set out at 20.18 above and 
granted leave to use the documents in the overseas 
proceedings. As there was a common element of tracing the 
same funds it would be appropriate to grant leave to use the 
documents:  ‘where the cause of action is the same in the case 
in which a tracing order has been obtained and the proposed 
case, the courts are more inclined to give consent’. The public 
interest in discovering the truth so that justice may be done in 
such a case outweighed the defendant’s private interest in 
maintaining the documents confidential. 
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21. Ordres provisoires 
Introduction 

21.1. An ordre provisoire is a provisional order of the court made to 
protect the position of the creditor, to whom the debtor owes 
a liquidated sum, pending obtaining satisfaction or a judgment 
in his favour in respect of that debt. 

21.2. Ordres provisoires may be applied for by ex parte application to 
the Court or by actioning the debtor by order of justice 
containing an order and signed by the Bailiff.  

21.3. An ordre provisoire may contain an order : 

a) distraining (or authorising seizure of) the debtor’s 
movable property (an arrêt) 

b) distraining on money belonging to the debtor, currently 
in the hands of a third party, which the third party may 
owe to the debtor (an arrêt entre mains); or 

c) arresting and imprisoning the debtor (a saisie). 

21.4. Whether obtained by ex parte application or order of justice, 
an ordre provisoire must return to court for an inter partes 
hearing before further action can be taken under it. 

21.5. In the case of an arrêt, further action is the sale of the goods in 
satisfaction of the debt. 

21.6. In the case of a saisie, further action is the continued detention 
of the debtor pending his repayment. 

21.7. In both cases, the ordre provisoire procedure is effectively a 
procedure of summary jurisdiction to cause the debt in 
question to be brought before the Court and the debtor show 
cause why he should not pay it (in which case the matter will 
generally proceed as an ordinary action to determine liability) 
or why the arrêt or saisie should not be confirmed. 

Arrêt provisoire – seizure of movables 

21.8. There may be clear cases where a debtor owes a creditor a 
fixed, liquidated sum which is undisputed, but where the 
debtor neglects or refuses to pay. Such a debtor may 
nonetheless have sufficient assets by which the debt may be 
satisfied, but which he refuses to apply in repayment. In such 
circumstances, the creditor may wish himself to force a 
liquidation of those assets in order to recover money in 
payment of his debt. Customary law primarily looked to 
property in land as the asset base against which action in 
respect of a debt could be taken. However, where the debtor 
did not have such a property interest, it developed orders 
allowing the seizure of movable property, or the arrest of the 
debtor himself. 

21.9. Movable property (un meuble or les meubles) is best defined as 
all property which is not immovable property (les immeubles or 
la propriété immeuble meaning real property, or land). 



Civil Procedure Study Guide 2010 - 2011 269 

Movable property is of two kinds, tangible and intangible. 
Tangible movables are physical objects, such as personal 
belongings, books, furniture, cars, ships and so on (also known 
as ‘chattels’). Intangible movables are rights pure and simple, 
such debts or other claim on a person obliged to perform some 
action, negotiable instruments, company shares, though some 
intangible movables (such as hypothèques judiciares) are rights 
in relation to a physical object. 

21.10. Distress (or sometimes, distraint) is a remedy entitling seizure 
(or arrêt) of a debtor’s tangible movable property. Subsequent 
to that arrest, that property may be held safe from disposal, 
pending   some future event such as the conclusion of 
liquidation in respect of a debt, or may be sold in order to 
satisfy such a debt if it is established.  

21.11. An ordre provisoire by way of arrêt (or arrêt provisoire) is an 
order of the court which allows distress to be levied by a 
plaintiff in respect of immovable property of a defendant who 
owes him a liquidated sum of money. An arrêt provisoire can 
be made to authorise the seizure of goods, belongings or, 
where a person is not fondée en héritage (i.e. is not the owner 
of land within Jersey) and is without sufficient assets in Jersey, 
is an interim arrest preventing a debtor from disposing of 
arrested goods or leaving the Island before judgment can be 
obtained against him.  It is distinct from a Mareva injunction in 
that a Mareva injunction freezes the assets of the defendant by 
ordering him and any parties cited not to enter any transaction 
with the assets captured by the terms of the Mareva 
injunction. An arrêt provisoire, in contrast, authorises the 
seizure of the goods by the Viscount pending the outcome of 
the trial. In an Ordre Provisoire no undertaking in damages is 
required. A further important practical difference is that the 
Mareva generally incorporates a discovery obligation binding on 
the defendant. 

21.12. There are three main categories of debt in respect of which an 
ordre provisoire by way of arrêt may  be made731 

a) actions for the payment of rent;   

b) actions on a written acknowledgement of a debt, or 
pièce signée;  

c) actions for a liquidated sum on an account rendered.  

21.13. However, as with a Mareva injunction the ordres provisoires are 
considered an unusual procedure, not to be invoked lightly.732 

21.14. An arrêt will not generally be made in respect of the tools of 
the trade or vocation. According to Le Geyt, an arrêt should 
not distrain on such equipment, at least where the debtor has 
other property or means available in respect of which the arrêt 
could be made on which, at least where other movable 

                                             
731 Bowen v Noel Investments Ltd 1990 JLR 184. 
732 T S Engineering Ltd v Bisson 1995 JLR 1; Bowen v Noel Investments Ltd 1990 JLR 
184. 
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property is available.733  Even to the extent that there is no 
such alternative property Le Geyt considered that the 
jurisdiction to order an arrêt should be exercised with 
‘prudence and charity’:  following this passage, the Royal 
Court in T S Engineering Ltd v Bisson 1995 JLR 1discharged the 
arrest of a fishing boat which was both the only means of the 
debtor’s livelihood and his only asset within the jurisdiction. It 
held that it is not appropriate to order distress on equipment 
that is the debtor’s only means of earning living if there are 
other ways to satisfy debt. 

Arrêts entre mains 

21.15. An arrêt entre mains is an arrêt which seizes intangible 
property in the ‘hands’ of a third party which he owes to the 
debtor. The procedure is the same as for an ordinary arrêt, 
except that the ordre provisoire is served on the third party. 

21.16. There are restrictions on using an arrêt entre mains to distrain 
on the wages of an individual. Art 49 of the Employment 
(Jersey) Law 2003 provides that distraint may not be made on 
wages by an ordre provisoire (unless authorised elsewhere by 
enactment), but only by a judgment of the court. By practice 
direction734 (as to which see below), judgments of the Royal 
Court automatically authorise distraint on wages of up to £80 
per week. 

Jurisdiction to grant an arrêt  

21.17. The Royal Court may make an ordre provisoire by way of arrêt  
in three situations: 

a) actions for the payment of rent;  

b) actions on a pièce signée; and  

c) actions for a liquidated sum on an account rendered.  

21.18. The availability of the ordre provisoire is mainly a matter of 
customary law, but with some statutory provision in respect of 
bills of exchange by the Loi (1813) Concernant le Paiement de 
Lettres de Change.735    

Pièces signées and bills of exchange 

21.19. A pièce signée (literally meaning signed document) is a 
document creating or acknowledging a debt which is signed by 
the debtor. It is generally treated as proof that the debt is due 
and that an ordre provisoire may be obtained. 

21.20. Prominent among pièces signées are negotiable instruments.  
Conventionally, there are three types of negotiable 
instrument:  

                                             
733 T S Engineering Ltd v Bisson 1995 JLR 1; Le Geyt, Manuscrits sur la Constitution, 
les Lois & les Usages de Jersey, Ch III at 9 (1846). 
734 Practice Directions RC 05/18 and RC 05/19. 
735 Bowen v Noel Investments Ltd 1990 JLR 184. 
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a) a lettre de change is a bill of exchange (including a 
cheque), a document by which a draft is drawn by one 
person on a second in favour of a third;  

b) a billet à ordre is a promissory note, a document which 
shows a promise by one person to pay another person or 
the bearer;  

c) a billet payable au porteur is a note bearing a promise 
to pay the bearer without identifying the creditor (such 
as a bank notes). 

21.21. It seems that the jurisdiction to order an arrêt provisoire on the 
basis of a pièce signée has two aspects: first, as a matter of 
customary law, a pièce signée is sufficient justification for an 
arrêt; second, there is express statutory jurisdiction to order 
an arrêt in respect of a negotiable instrument pursuant to arts 
1 and 3 Loi (1813) Concernant le Paiement de Lettres de 
Change.736    

21.22. Arts 1 and 3 Loi (1813) Concernant le Paiement de Lettres de 
Change, provide: 

‘1 

Toutes lettres de change dûment acceptées, et tous billets à 
ordre, seront payables le jour de leur échéance, y compris 3 
jours de grâce; et dans le cas de refus ou de défaut de 
payement de la part des débiteurs, il sera loisible aux 
personnes ayant droit de demander le payement de telles 
lettres de change ou billets à ordres de faire saisir, par le 
moyen d’un Officier de Justice, les biens ou la personne de tels 
débiteurs, quoiqu’ils soient fondés en héritage et de procéder 
vers eux sommairement tant en vacance qu’en terme.’ 

[All bills of exchange duly accepted, and all promissory notes, 
shall be payable the day of their presentation and three days’ 
grace; and in the case of refusal to pay or default in payment 
on the part of the payor it shall be lawful to any person having 
the right to request payment of such bill of exchange or 
promissory note to cause to be seized, by the offices of a Court 
officer, the goods or the person of such payors, whether they 
shall be fondé en heritage or not and to proceed against them 
summarily whether in vacation or in term] 

… 

2 

Tous billets payables au porteur seront payables à leur 
présentation, et, dans le cas de refus ou de défaut de 
payement, il sera procédé envers les signataires de la manière 
qu’il est prescrit par l’Article premier de ce Règlement. 

[All bearer notes shall be payable on presentation and, in the 
case of refusal to pay or default in payment, the signatory shall 
be proceeded against in the same manner provided in Art 1.] 

                                             
736 Bowen v Noel Investments Ltd 1990 JLR 184. 
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21.23. From the face of this article, arrêt (and indeed saisie) is 
authorised whenever there is either a refusal or default in 
payment on a negotiable instrument.  However, surprisingly, 
there is a slight confusion on the authorities regarding whether 
a countermanded cheque will support an arrêt. In Field 
Aircraft v Kenton 1987-8 JLR 78 a single judge of the Court of 
Appeal held that a countermanded cheque is not an admission 
of debt, but only of a disputed debt, by reason of the very fact 
that countermanding words are written across the top of the 
cheque.  However, subsequently to Field Aircraft, the Court of 
Appeal in Burke v Sogex 1992 JLR 202  has held in an action on 
dishonoured cheques, the court could not permit any defence 
to be raised unless, on an objective view of the pleadings, 
exceptional circumstances amounting to fraud, invalidity or 
failure of consideration had been disclosed. In other words, it 
endorsed as Jersey law the English position in respect of a 
cheque, namely that it is as good as cash and a dispute as to 
the amount or existence of the debt in settlement of which it 
was tendered is not a ground for refusing to pay the cheque.  

21.24. The question in Burke v Sogex was in respect of negotiable 
instruments generally and removed from the question of arrêts 
and saisies judicaires. However, in Bowen v Noel Investments 
Ltd 1990 JLR 184 on a striking out application in respect of an 
ordre provisoire the Judicial Greffier preferred the view that 
Art 1 of the 1813 Law authorised the holder of a cheque may to 
obtain an arrêt by means of an ordre provisoire for the 
payment of the cheque.737    He referred to Field Aircraft and 
Burke, and the confusion that existed on the state of these 
authorities. Of Field Aircraft, he noted that the judgment was 
only given in respect of an application for leave to appeal and, 
no reference being made by the judge or, apparently, the 
advocates to the 1813 Law it may well be per incuriam. On the 
facts before him, however, events had overtaken the need for 
the order sought as the action had been stayed by reason of 
the plaintiffs’ failure to file particulars of claim within 21 days 
of the action being placed on the pending list (see RCR 6/6(3) 
and above at 4.12) had not filed particulars of claim. He 
therefore did not rule either way on whether a countermanded 
cheque can support an ordre provisoire.  

21.25. The better view appears to be that a countermanded cheque 
will support an ordre provisoire pursuant to Art 1 of the 1813 
Law, albeit that but for that Law it would not be sufficient as a 
pièce signée as a matter of customary law.  It is clear from its 
face that Art 1 of the 1813 Law applies to countermanded 
cheques: the wording of the article itself refers expressly to 
‘refus… de payement’.   This is further supported by the 
second paragraph of the preamble to the 1813 Law which 
refers expressly to the mischief occasioned by the circulation 
of negotiable instruments within Jersey and accepted ‘without 
regard to the solvency of the signatory’.  As it is drafted, this 
paragraph appears to refer more strongly to the mischief 
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occasioned by billets payables au porteur than letters de 
change or billets à l’ordre, but the words are equally capable 
of application to the negotiable instruments expressly referred 
to in Art 1. Moreover, even if these words refer only to billets 
payables au porteur by Art 3 the signatory may be proceeded 
against in case of ‘refus ou defaut de payement’ as provided 
by Art 1. The verb ‘procéder’ in either article seems wide 
enough to encompass an application to the Royal Court for an 
ordre provisoire.  

21.26. At its highest, Field Aircraft can stand as authority for what it 
states:  a countermanded cheque cannot be a pièce signée 
acknowledging a debt. However, as Field Aircraft did not refer 
to (and nor does it appear the court was referred to) the 1813 
Law, it is not on its face authority that a countermanded 
cheque cannot ground an arrêt judiciare pursuant to that Law. 
To any extent that it does so, it is unlikely that it will be 
followed even by courts inferior to the Court of Appeal given 
that Jersey does not apply a strict doctrine of precedent (see 
eg.Qatar v Al-Thani 1999 JLR 181 at 18.18 above) and, as 
noted by the Greffier in Bowen, it would appear to per 
incuriam on this point in any event.  

Personnes fondées en héritage? 

21.27. As a matter of customary law, an arrêt provisoire could only be 
ordered against the movables of a debtor who was not fondé 
en héritage:  ie, a debtor who did not have a real property 
interest in Jersey. 

21.28. This was altered under the former provisions of the Royal Court 
Rules 1992, Rules 4/2 of which provided that distraint could be 
effected on the movables of persons who were fondées en 
heritage. However, this provision has not been replicated in 
the current RCR. The reason for the removal of this provision is 
not clear, and it is therefore correspondingly potentially 
unclear whether an arrêt can currently be ordered against the 
movables of a debtor who is fondé en heritage. Presumably, it 
cannot as the former customary law position applies once 
more.  

Judgment debts 

21.29. RCR 11/3 and Practice Direction RC 05/18 make provision for 
arrêt following judgment in the Royal Court. They provide that 
a judgment of the Royal Court automatically includes 

a) An arrêt judiciaire:  the power to distrain on the 
movables of the defendant against whom judgment is 
given unless the Court specifically directs otherwise, 
pursuant to RCR 11/3(1) and Practice Direction RC 
05/18 para 1. When drawing the act of court containing 
the judgment, the Greffe will include an order to this 
effect.738  Any movables distrained on must be applied 
towards the satisfaction of the judgment debt and 

                                             
738 Practice Direction RC 05/18 para 1. 
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costs, or sold (either at a public auction or at a 
valuation) and the proceeds of sale so applied without 
the plaintiff’s being required to obtain any further 
judgment (RCR 11/3(2)). 

b) An arrêt entre mains against wages:  if against an 
individual, a power of arrest on wages at the standard 
rate at the date of judgment and the Act of Court will 
reflect this.739  The standard rate is currently £80 per 
week.740  

If the judgment creditor wishes to obtain an arrest on wages in 
a larger sum he will have to apply specifically for the judgment 
to reflect this. 

Method of application for an arrêt provisoire 

21.30. An arrêt over movable property may be effected in three 
ways,741 namely by: 

a) Order of justice: incorporating on order for the arrêt 
into an order of justice signed by the Bailiff  

b) Ex parte application, for an ordre provisoire: If the 
ordre provisoire is granted it is then served on the 
creditor.742 

c) Judgment: as noted above, an application is not 
necessary as a judgment automatically authorises arrest 
of the defendant’s movables or wages. 

Evidence 

21.31. An affidavit is not required in support of an application for an 
ordre provisoire,743 but it seems that an advocate should use 
his discretion as to whether one is necessary:  it seems further 
that the duty of full and frank disclosure applies to the 
application for an ordre provisoire.744  

21.32. It further seems that an application for arrêt based on a pièce 
signée does not require an affidavit745 (the pièce signée itself 
constituting sufficient evidence and acknowledgement of the 
debt, the debt itself being the justification for the arrêt to be 
ordered).  

21.33. However, following the comments of the Royal Court in Bisson, 
except in the most very clear cut cases or cases where 
extreme speed is necessary, it will always be prudent to lodge 
an affidavit in support of the application for an arrêt. By doing 
so, the applicant can address all the circumstances in more full 
manner than is necessary or desirable to plead in an order of 
justice. Even where a pièce signée is relied on, an affidavit 

                                             
739 Practice Direction RC 05/18 para 2. 
740 Practice Direction RC 05/19. 
741 T S Engineering Ltd v Bisson 1995 JLR 1. 
742 Ibid.  
743 Ibid. 
744 T S Engineering Ltd v Bisson 1995 JLR 1. 
745 Field Aircraft v Kenton 1987-8 JLR 78. 
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allows a copy of the relevant pièce to be adduced and puts a 
history of the affair on record, and in particular what the 
applicant is relying in court, should the matter proceed further 
within the court system.746 

Confirmation and effect of arrêt 

21.34. Once the court has ordered an arrêt, the Viscount arrests the 
goods but no further action can take place and the Viscount 
may not sell the goods until the arrêt has been confirmed.747   

21.35. The arrêt authorises the creditor to cause the Viscount to 
distrain upon the assets of the debtor.748   In practice the 
Viscount’s officers do not actually take the goods from the 
debtor’s house, but make a list of goods that they would take.  

21.36. The distraint, once provisionally effected, must be confirmed 
by the Royal Court (or the Petty Debts Court).749   Where the 
arrêt has been obtained in an order of justice, the debtor is 
actioned and the action proceeds in the ordinary way. Where 
an application has been brought by ex parte application for an 
ordre provisoire, subject to any directions of the court, the 
creditor must summon the debtor to show cause why the arrest 
should not be confirmed. The action for confirmation is 
brought by simple action and the summons is served through 
the Viscount.  

21.37. If the defendant opposes the arrêt and can demonstrate good 
grounds for doing so, the court may lift the arrest or may 
direct to proceed contested and be placed on the pending list 
in the usual way. If the action proceeds in this way, the 
plaintiff will not be entitled to cause further action (such as 
sale) to be taken further to the arrest of the goods until that 
action has been resolved. In some situations, the arrest may be 
lifted but a fundamental dispute remains between the parties:  
for instance, there may be a fundamental dispute that the 
debt exists, or the chattel seized may be a tool of the trade 
exempt from arrest. Where this occurs, the court may require 
undertakings or impose conditions on the debtor, such as 
restricting his taking an asset out of the jurisdiction.750 

21.38. If the arrest is confirmed (acte arrêt confirmé) the Viscount 
returns and seizes the goods in question. Should the debtor 
have disposed of the good in the meantime, he is guilty of 
contempt of court. 

21.39. If the creditor wishes to lift the ordre provisoire before it is 
confirmed, he must notify the Viscount in writing that he 
wishes to lift the ordre provisoire (and may not simply reach a 
private agreement in respect of it with the debtor). The 

                                             
746 See Field Aircraft v Kenton 1987-8 JLR 78 where the judge noted the advocate’s 
memories of precisely what had happened were beginning to fade. 
747 T S Engineering Ltd v Bisson 1995 JLR 1. 
748 Ibid. 
749 Ibid. 
750 Ibid.  
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Viscount will then issue to both creditor and debtor that the 
ordre provisoire has been lifted.751  

Sale of goods arrested 

21.40. Once there is an acte arrêt confirmé, the Viscount may sell the 
goods to realise money in satisfaction of the debt. RCR 11/4 
regulates this and provides certain safeguards. 

21.41. The Viscount may not sell any movables distrained on without 
the leave of the Court unless the Viscount is satisfied that the 
defendant is aware of the making of the distraint (RCR 
11/4(1)).  

21.42. Nor may the Viscount sell any movables distrained on before 15 
days have elapsed form the acte arrêt confirmé.  Where the 
distraint is made in a judgment pursuant to RCR 11/3 ¸ the 
Viscount may not sell the property distrained on before the 
elapse of 15 days from the day on which the distrained was 
made, except at the request of the debtor or with the leave of 
the Court (RCR 11/4(2). Similarly, where the creditor applied 
for an ordre provisoire either ex parte or in an order of justice, 
the Viscount may not sell the movables distrained on (without 
the leave of the Court) before the expiration of 15 days from 
the acte arrêt confirmé. 

21.43. Prior to effecting sale of the movables arrested, the Viscount 
must publish notice in the Jersey Gazette. RCR 11/4(4) 
provides that such notice that movables distrained on are to be 
sold must be published in the Jersey Gazette at least 10 days 
before the date fixed for the sale, and 11/4(5) provides that a 
further notice indicating the place, date and other particulars 
of the sale, must be published in the Jersey Gazette at least 
two days before that date. Both notices must include the name 
and address of the defendant (RCR 11/4(6)).  

Duration of ordre provisoire and arrêt 

21.44. Pursuant to RCR 20/6(1) an ordre provisoire shall remain in 
force for one year from the date of issue. It seems that RCR 
20/6(1) refers to the ordre provisoire as issued prior to 
confirmation, rather than the process of arrest pursuant to an 
ordre provisoire as a whole. In other words, the year period 
provided by RCR 20/6(1) allows the creditor one year to cause 
the Viscount to distrain upon the debtor’s goods and to 
summon the defendant to proceedings to confirm the arrest. In 
this way, RCR 20/6(1) mirrors 20/6(2) which provides that an 
order of justice (in which, of course, an ordre provisoire may 
be included) is valid for one year prior to tabling (as to which 
see 3.25 to 3.27).  

Saisie provisoire: arrest of the person 

21.45. Saisie provisoire is the arrest of a person on the ground of his 
debt, and its confirmation gives the creditor the right to cause 

                                             
751 Practice Direction RC 07/04. 
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the debtor to be detained in prison until he satisfies the debt 
or gives security for it. As with an arrêt provisoire, it is a 
provisional step to assist in the ultimate enforcement of any 
judgment which might be pronounced in respect of the debt in 
future.  

21.46. Saisies provisoires originated at customary law, but the modern 
procedure for obtaining a saisie provisoire is set out in the Loi 
(1862) sur les saisies en vertu d’ordres provisoires. In over 
view, this the creditor applies to the Bailiff by ex parte 
application to the Bailiff with supporting evidence of the debt. 
If there is no pièce signée (a formal acknowledgement of the 
debt or any written evidence of the debt signed by the debtor) 
then the application must be accompanied by an affidavit 
showing why an Ordre Provisoire is required ex-parte as 
opposed to an being action being commenced by simple 
summons – this is usually easily demonstrated if there is a 
danger of dissipation. 

Jurisdiction to grant a saisie provisoire 

21.47. A saisie provisoire is available in respect of liquidated debts at 
customary law, and in respect of negotiable instruments 
pursuant to the Loi (1813) Concernant le Paiement de Lettres 
de Change.   The procedure for obtaining a saisie provisoire is, 
however, regulated by legislation. 

21.48. The principal provision regulating the availability of a saisie 
judiciare is Art 1 of the 1862 Law. This provides:  

‘1       

Un créancier ne pourra, en vertu d’un ordre provisoire, faire 
saisir par l’Officier de Justice la personne de son débiteur 
expatriable sur une demande non signée par le débiteur, sans 
avoir fait une déclaration, sous la foi du serment par devant un 
des Magistrats de la Cour Royale, que sa demande est bien 
fondée du meilleur de sa connaissance. 

Le compte ou détail de la demande devra être annexé à cette 
déclaration, qui sera signée par le déclarant, et par le 
Magistrat, lequel attestera par sa signature le compte ou la 
réclamation.’ 

[A creditor shall not be able, by provisional order, to cause to 
be arrested by the Viscount the person of an expatriable debtor 
without absence of a pièce signée, unless he shall have 
declared on oath before a Judge or Jurat of the Royal Court 
that his demand is well founded to the best of his knowledge. 

The account or détail de la demande shall be annexed to the 
declaration, which shall be signed by the declaring creditor and 
by the Judge or Jurat who must attest with his signature the 
account or claim.]   
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A person is ‘expatriable’ who has no interest in real property 
within the Island from which to satisfy the creditor.752 

21.49. Further jurisdiction is separately made by arts 1 and 3 Loi 
(1813) Concernant le Paiement de Lettres de Change in respect 
of negotiable instruments (see above at 21.20), which provides 
that on refusal to pay or in default of payment the creditor on 
the instrument may cause a court officer to arrest the goods or 
person of the debtor under that instrument.  

Method of application 

21.50. To apply for a saisie provisoire, the creditor may make an ex 
parte application, as for an arrêt provisoire (see above) or by 
filing an order of justice to be signed by the Bailiff.753  In 
either case, unless the application is founded on a pièce 
signée, it must be supported by an affidavit (or other sworn 
testimony) verifying his declaration.754   Given that the liberty 
of the debtor is at stake and that the grant of a saisie 
provisoire is discretionary it would be prudent practice to 
provide an affidavit verifying the debt even where the 
application is founded on a pièce signée as the Court may be 
unlikely to exercise its discretion where the creditor declines 
to go on oath.  Where the application is made in an order of 
justice to be signed by the Bailiff, he may not only require the 
creditor to confirm on oath that his allegations are well 
founded and must fix the surety to be provided.  

21.51. Where the creditor is a company, an officer or executive of the 
company may make the affidavit or sworn declaration:  
tuteurs, curators, administrateurs and attorneys may do so for 
their respective charges.755  If the creditor is out of the Island, 
the debtor may not be seized by ordre provisoire unless the 
creditor has sworn an affidavit before a person authorised to 
administer oaths and the creditor’s representative will be 
personally liable for any legal fees incurred.756 

21.52. There is an alternative procedure provided should the creditor 
have just reason to believe that the debtor will leave the 
Island and he does not have the time to make the required 
declaration before a Jurat, the Viscount may take the 
declaration on the creditor’s oath. The creditor and Viscount 
must sign the declaration and the Viscount shall give a copy to 
the debtor. The détail de la demande must follow within 24 
hours of arrest.757 

21.53. In his declaration, the applicant for a saisie provisoire must 
make full and frank disclosure of all material facts, and an 

                                             
752 Amy v Lumb 1971 JJ 1887; Dick v United Kingdom 1998 JLR 236. 
753 Art 7 1862 Law. 
754 Art 1 1862 Law. 
755 Art 5 1862 Law. 
756Ibid. 
757 Art 6 1862 Law 
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order obtained without full disclosure may be discharged on 
the application of the debtor (resulting in his release).758 

21.54. Following the issue of a saisie provisoire, the Viscount is 
authorised to arrest the debtor. When he does so, he must 
deliver to him a copy of the account or claim and, at the 
debtor’s request, a copy of the creditor’s affidavit.759  When 
the Viscount seizes a debtor, signatory or endorser of a 
negotiable instrument bearing the debtor’s signature, he must 
he must give the debtor copy, attested by the Viscount.760   

21.55. Once he has arrested and imprisoned the debtor, the Viscount 
must present him to the next Friday sitting of the Samedi 
Division.761 The 1862 Law provides that the debtor may obtain 
from the court a delay of four days to prepare his defence;762 
in practice, any adjournments are likely to be ordered as the 
exigencies of the case require, bearing in mind the debtor’s 
incarceration. 

21.56. Unless he can challenge the saisie, the debtor will usually 
remain incarcerated until he gives security in the amount fixed 
by the Court, pending resolution of any dispute in respect of 
the creditor’s claim. Any security given is paid to the Viscount, 
who must provide a written statement of the terms of that 
security surety, and that written statement signed by both the 
person arrested and the surety.763 

21.57. A debtor may not be kept in prison for longer than one year in 
respect of any debts.764  The year long period runs from the 
day he is first incarcerated (ie. the day on which he is arrested 
by the Viscount.765  A debtor released at the end of that year’s 
imprisonment cannot be imprisoned for any debt that was due 
on or before the day he was released but he remains liable in 
respect of such debt.766  However, the debtor may be 
imprisoned for contempt of court by disobedience to any other 
order of a court, provided that the order in question is not that 
he pay a debt.767 

Approach of the court to saisies judiciaires 

21.58. Overall, whether to ordre saisie provisoire is discretionary.  It is 
for the creditor to establish a prima facie case justifying the 
imprisonment of the debtor when he makes his application for 
a saisie according to the procedures described above. Provided 
he has done so, the burden then shifts to the debtor to 
establish why his imprisonment is inappropriate.768 

                                             
758 Royale Freight (C.I.) Ltd v Gladwin 1994 JLR N1b. 
759 Art 2 1862 Law. 
760 Art 4 182 Law. 
761 Art 10 1862 Law. 
762 Ibid.  
763 Art 11 1862 Law. 
764 Art 2 Loi (1886) Sur l’Imprisonnement pour dettes. 
765 Ibid. 
766 Art 4 Loi (1886) Sur l’Imprisonnement pour dettes. 
767 Art 3 Loi (1886) Sur l’Imprisonnement pour dettes. 
768 Benest v Le Maistre 1998 JLR 213. 
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21.59. Subject to being satisfied that the debt exists and is not 
disputed bone fide, the overall approach of the courts is to 
assess the debtor’s ability to pay and whether he is making 
bona fide attempts to settle the debt. If so, the court is 
unlikely to confirm the debtor’s continued incarceration.769  If 
the debt is payable in instalments, and the debtor is meeting 
those instalments, the saisie will be discharged although the 
creditor may apply for a fresh saisie should there be a further 
failure to pay in future.770  If, on the other hand, the debtor 
seems able to pay but is being evasive, it is more likely that 
the saisie will be confirmed and continued.771    

21.60. The court must, however, be conscious of the European 
Convention on Human Rights (‘Convention’), now part of 
domestic Jersey law pursuant to the Human Rights (Jersey) 
Law 2003. Saisie provisoire has previously been confirmed 
compatible with the Convention by the European Commission 
on Human Rights in the case of Dick v United Kingdom 1998 JLR 
236. In this, the Commission accepted that the saisie provisoire 
procedure is not determinative of rights and obligations but is 
merely an interlocutory procedure. Moreover, although the 
saisie provisoire procedure is commenced ex parte, it offers 
full procedural safeguards to the debtor because he is brought 
before the court for the inter partes hearing to decide whether 
to confirm the order and therefore it does not breach Art 6 of 
the Convention.772  In passing, the Commission observed that 
saisie provisoire is a ‘draconian interim measure’ but on the 
whole, the proceedings against Mr Dick had not been unfair. As 
Sir Philip Bailhache has noted of this latter observation, the 
Commission’s use of the term ‘draconian’ intimates that the 
Court should nonetheless approach the grant and confirmation 
of a saisie provisoire with care.773  The Commission has further 
held that saisie provisoire is compatible with Art 5 of the 
Convention,774 as it is in effect akin to bail which is 
permitted.775  

21.61. Previously, the Court has been willing to impose conditions on a 
debtor in order that he can avoid imprisonment under a saisie 
provided he keeps to those conditions. In the light of the 
Human Rights (Jersey) Law 2003,776 it is arguably more 
incumbent on the courts to allow a conditional release where 
possible instead of keeping the debtor in prison. Where 
conditions will be sufficient to deal with debtor’s failure to 

                                             
769 Ibid. 
770 Dick (née Naranjo) v Dick 2000 JLR N31a. 
771 Benest v Le Maistre 1998 JLR 213. 
772 Providing inter alia the right to a fair trial in determination of civil rights and 
obligations. 
773 Saisie as viewed from Strasbourg, 2 Jersey Law Review 44 (1998). 
774 Providing inter alia against arbitrary detention, for any person arrested promptly to 
be brought before a court, and for trial to follow within a reasonable time after arrest 
or else for the person arrested to be released pending trial. 
775 Dick v United Kingdom 1998 JLR N10a. 
776 Art 4(1) of which requires principal legislation to be read and given effect 
compatibly with convention rights; and Art 7(1)(2)(a) requiring the Court to act 
compatibly with convention rights. 
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answer the debt to date, it renders it questionable whether 
the continued detention of the debtor is necessary within the 
meaning of Art 5(1)(b) of the Convention, and hence it may be 
in breach of the Convention. Even the imposition of conditions 
may amount to a deprivation of liberty within the Convention 
(and specifically Art 5), which is to be assessed by the type, 
duration, effects and manner of implementation of the 
condition in question.777 

21.62. However, the incarcerated debtor may apply at any time to 
discharge a saisie judiciare on the ground that there has been 
a material change in circumstances.778 

Examples of saisies provisoires 

21.63. In Mr Dick’s case,779 he was arrested pursuant to a saisie 
provisoire obtained by his former wife in an order of justice 
signed by the Bailiff. She claimed maintenance payments 
which had been ordered on their divorce by the Californian 
courts.  Having provided a surety, Mr Dick was released from 
prison pending resolution of the proceedings on condition that 
he does not leave Jersey (within which he had free 
movement):  he was also able to apply for permission to leave 
the Island at any time. The European Commission held that this 
was compatible Art 5 of the Convention. 

21.64. In Benest v Le Maistre 1998 JLR 213, Messrs Le Maistre applied 
for an acte à peine de prison following failure by Mr Benest to 
keep up repayments of a loan she had made to him. Mr Benest 
provided evasive answers to directions from the Royal Court 
that he provide evidence of his means and committed him to 
prison. The Court of Appeal held that his appeal against this 
decision was without merit, but did afford him one last 
opportunity to provide the necessary financial information. If 
he failed to do so the acte a peine de prison would be 
confirmed and Mr Benest re-arrested. 

 

                                             
777 Dick v United Kingdom 1998 JLR N10a. 
778 Dick v United Kingdom 1998 JLR 236. 
779 Dick v United Kingdom 1998 JLR N10a. 
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22. Caveats 
Introduction 

22.1. A caveat is a restriction on the sale of immovable property, 
which when imposed renders the sale void as a matter of law. 

22.2. It is available to a creditor of the proprietor of the property, 
and is in effect a form of injunction to prevent the liquidation 
of the immovable property asset and dissipation of the 
proceeds of sale.  

22.3. It is available as an interim measure even where the debtor 
disputes the claim of his creditor, although the nature of the 
claim and debtor’s dispute of it are material factors which will 
affect the discretion of the court whether to allow the lodging 
of a caveat. 

22.4. Caveats are usually applied for ex parte, in which case the 
applicant has the usual duties of full and frank disclosure. 

22.5. Once a caveat is imposed, anyone affected by it may apply by 
summons for its discharge. 

Jurisdiction 

22.6. Caveats (or les oppositions) are interim remedies of 
longstanding origin at customary law, now regulated by RCR 
18/5. This provides: 

‘18/5      Lodging and effect of a caveat (opposition) 

(1) A caveat (opposition) against the alienation of a 
person’s immovable property may not be lodged 
without the leave of the Bailiff. 

(2)     An application for leave under paragraph (1) must 
be made in writing and be supported by an 
affidavit, and the application may be made ex 
parte. 

(3)     If the Bailiff grants the application, the Bailiff 
shall notify the applicant and the Greffier in 
writing that the caveat has been lodged.  

(3A) On receipt of that notification – 

(a)      the applicant shall give written notice of 
the lodging of the caveat to every person 
whose immovable property is affected by 
it; and 

(b)     the Greffier shall cause it to be placed, 
until the caveat has been lifted or is no 
longer in force, in a file forming part of the 
Public Registry.  

(4) A caveat renders void any contract of alienation of 
immovable property passed while it is in force by 
or in the name of the person against whom it has 
been lodged and, for this purpose, it does not 
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come into force until the date on which it is 
placed in the file referred to in paragraph (3A)(b). 

(5) Any person prejudiced by the continuation in force 
of a caveat may summons the caveator to appear 
before the Court to show cause why the caveat 
should not be lifted. 

(6) A summons under paragraph (5) must be in the 
form in Schedule 7 supported by an affidavit 
verifying the facts on which it is based and be 
tabled in accordance with Rule 6/5 but, when the 
case is called, the Court, notwithstanding 
Rule 6/6, shall not (unless cause to do so is shown 
by the defendant) place the action on the pending 
list, but may adjourn or otherwise hear or dispose 
of the summons as it thinks fit and, without 
prejudice to the generality of the foregoing, may 
order the payment of damages.’ 

Making the application 

22.7. There is no form specified other than ‘writing’ by the rules for 
making the application, which may be made by a simple letter 
but must be supported by an affidavit.780  

22.8. In practice the vast majority of applications for a caveat are 
made ex parte.781   The ex parte applicant for a caveat is 
subject to the usual obligations to make full and frank 
disclosure of all matters which may affect the discretion of the 
Bailiff when considering whether or not to grant leave to lodge 
the caveat.782 

22.9. If the Bailiff grants the application, the Bailiff shall notify the 
applicant and the Greffier in writing that the caveat has been 
lodged.783   Any person prejudiced by the caveat may summon 
the applicant to show cause against the lifting of the caveat.784  
Such an application must be in the form specified, which 
requires the person prejudiced to state the grounds on which 
they contend the caveat should be lifted.785 

Approach of the Court 

22.10. The point of a caveat is to prevent a sale of immovable 
property going through and the sale proceeds from leaving the 
jurisdiction.786   It was, in reality, a form of Mareva injunction 
over the applicant’s immovable property which ensures that 
any indebtedness of the respondent, including under a future 
judgment, will not be rendered nugatory by the prior sale of 

                                             
780 RCR18/5(2). 
781 Ibid. 
782 Mackinnon v Crill Canavan (No 2) 2006 JLR 510. 
783 RCR 18/5(4). 
784 RCR 18/5(6). 
785 RCR 18/5(6) Sch 7. 
786 Mackinnon v Crill Canavan (No 1) 2006 JLR 499; Mackinnon v Crill Canavan (No 2) 
2006 JLR 510. 
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the property and the removal of the proceeds from the 
jurisdiction.787  The duties on an applicant when applying for a 
caveat and on the court when it considers whether to grant 
leave are similar to those arising on an application for a 
Mareva injunction.788 

22.11. It is not necessary for the imposition of a caveat that the 
respondent disputes the caveator’s claim or debt.789   The 
Court must be satisfied that the applicant has a good, arguable 
claim against the respondent, and equally that the respondent 
disputes the claim is a relevant consideration for the Court.790   
Prior to applying for a caveat, the applicant should normally 
ascertain whether the claim is disputed, and should inform the 
court of this when discharging his duty of full and frank 
disclosure.791 

22.12. The applicant and the court have to be satisfied that a caveat 
is necessary and proportionate in the interests of justice.792   
However, (and despite any understanding to the contrary in 
some of the older cases) caveats are not limited only to 
exceptional circumstances.793  Nor is a caveat restricted to 
cases where the respondent is insolvent, although the solvency 
of the respondent will be a relevant consideration.794 If there is 
an alternative security available to the applicant (such as the 
respondent owning a number of other Jersey properties), that 
will weigh against a caveat being appropriate.795   So, 
depending on the urgency of each individual case, the 
applicant should usually explore alternative forms of security 
before applying for a caveat.796 Equally, however, the Court 
recognises that there may not be information available as to a 
debtor’s solvency and so a failure by an applicant to provide 
such information is not of itself fatal to the lodging of a 
caveat.797 

Example 

22.13. The MacKinnon case (Mackinnon v Crill Canavan (No 1) 2006 JLR 
499 and Mackinnon v Crill Canavan (No 2) 2006 JLR 510) 
concerned an attempt by Mr MacKinnon to lift a caveat 
obtained ex parte by Crill Canavan in respect of unpaid fees.   
The fees arose from trusts litigation in which Mr McKinnon had 
retained the firm.  Mr MacKinnon disputed the level of fees but 
paid nearly half, leaving approximately £350,000 outstanding. 
During correspondence between Crill Canavan’s advocate and 
Mr MacKinnon’s English solicitor, Crill Canavan made clear that 

                                             
787 Mackinnon v Crill Canavan (No 1) 2006 JLR 499; Mackinnon v Crill Canavan (No 2) 
2006 JLR 510. 
788 Mackinnon v Crill Canavan (No 1) 2006 JLR 499. 
789 Mackinnon v Crill Canavan (No 2) 2006 JLR 510 
790 Ibid.  
791 Ibid. 
792 Mackinnon v Crill Canavan (No 1) 2006 JLR 499. 
793 Ibid. 
794 Ibid. 
795 Ibid.  
796 Ibid.  
797 Ibid. 
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they regarded Mr MacKinnon’s half share of a property in 
Jersey as their only security for the fees outstanding and wrote 
to Mr McKinnon’s solicitor asking for an undertaking that on 
sale of the property the disputed sum would be retained in 
Jersey. Otherwise, they warned him, they would apply ex 
parte for a caveat unless he undertook to pay their fees from 
the proceeds of sale.  

22.14. No such undertaking having been received, Crill Canavan 
applied ex parte for a caveat which was granted. At the time, 
the rules were silent as to notifying the caveat to the 
respondent, but in practice the Bailiff’s chambers notified him 
of the caveat. However, they misaddressed the letter to Mr 
MacKinnon who therefore was unaware of the caveat. His 
property was then sold, the contract passed and purchase price 
received and paid into an account in England. The Registrar of 
Deeds then noticed the caveat and wrote to inform Mr 
McKinnon that the sale was void. Mr MacKinnon then applied to 
discharge the caveat in order to regularise the position. He 
also offered to lodge the disputed sum with his English solicitor 
in escrow with undertakings regarding its further payment out.  

22.15. The Royal Court dismissed Mr MacKinnon’s application and 
upheld the caveat. There was no reason why the application 
should not have been made ex parte and the circumstances 
were perfectly proper for the lodging of the caveat. The 
purpose of the caveat was to prevent flight overseas of the 
proceeds of sale:  this had happened, and indeed was the most 
Mr MacKinnon had offered to Crill Canavan subsequently to the 
imposition of the caveat.   
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23. La Clameur de Haro 
Introduction 

23.1. The Clameur de Haro is a procedure of longstanding Norman 
custom by which an immediate injunction can be raised by a 
person in possession of land to restrain a wrong in the course 
of commission which disturbs him in that possession. 

23.2. It is a powerful weapon: it immediately binds the wrongdoer as 
a court-sanctioned injunction when raised, even if wrongly. 
However, if wrongly raised, the person raising the Clameur will 
himself be liable to a fine plus costs. 

Method of raising the clameur 

23.3. In order to raise the Clameur De Haro, the party seeking to 
raise the clameur (the ‘criant’), must, in the presence of the 
defendant committing the wrong (as to which see below) and 
two witnesses:798 

a) Fall to his knees on the land in question; 

b) Remove his hat; 

c) Clasp his hands; 

d) Cry out: 

‘Haro!  Haro!  Haro!  A mon aide, mon prince, on me 
fait tort!’ 

23.4. The Clameur must be raised in the hearing of, and against, the 
perpetrator himself. The defendant must be person actually 
committing the wrong and not some other who happens to 
procure the commission of the act in question.799  However, 
once raised the clameur may extend to the subordinates or 
‘gens de son mainpast’ of the perpetrator, provided they are 
present and hear the clameur being raised.800  

When it may be raised 

23.5. In order to raise a Clameur de Haro the following conditions 
must be satisfied:  

a) the party seeking to raise it must have had possession of 
the property concerned for a year and a day;801 

b) there must have been an ‘appert péril’;802  

c) it may only be raised ‘pour conserver et non pour 
recouvrir’ (to maintain and not to recover) land;803 

                                             
798 Le Gros p31. 
799 AG v Williams 1968 JJ 991. 
800 AG v Williams 1968 JJ 991: which accepted the translation of ‘gens de son 
mainpast,’ as meaning servants and others under his protection. 
801 AG v Flint 2000 JLR N52c; Attorney General v De Carteret 1987-8 JLR 626. 
802 AG v Flint 2000 JLR N52c; AG v Williams 1968 JJ 991. 
803 AG v Flint 2000 JLR N52c ; AG v Williams 1968 JJ 991. 
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d) it may only be raised in respect of real property or 
héritage and not in relation to personal effects;804 and  

e) it may only be raised against the party carrying out the 
act and not against the person who instigated it.805  

Appert-péril – conserver, non recouvrir 

23.6. The Clameur de Haro can only be raised where a state of 
appert péril exists.806   An appert péril is a specific visible 
wrong in the course of commission which can be brought to a 
stop by raising the clameur, although the Royal Court has 
accepted that the proper test may not necessarily turn on 
whether the wrong in commission is visible to onlooker but 
might better be rendered as manifest to bystander.807 

23.7. Forcible ejection, cutting trees, trench across right of way, 
demolition and building in passage all apperts perils.808  By 
contrast, in AG v Williams 1968 JJ 991, the letting of premises 
was not considered an appert péril sufficient to justify the 
Clameur. Further, the appert péril in question must be a 
wrongful act. It is not open to a defendant to raise the 
Clameur de Haro against a Viscount’s officer who is simply 
putting into effect a court order.809 

23.8. It is because the wrong must be in the course of commission 
that the Clameur de Haro is an injunction to conserver et non 
recouvrir.  In other words, it can only be deployed to prevent 
further commission of the appert péril in question. 

What the Clameur is 

23.9. The Clameur de Haro is a summary procedure810 which, as soon 
as it is raised, operates as an immediate injunction811 gives the 
Royal Court cognisance of the matter. In consequence, any 
continuation of the act or subsequent interference with the 
land in question constitutes a contempt of court, even if the 
clameur is wrongly raised by the criant.812 

23.10. Not only is the defendant at risk of punishment for contempt, 
however. A wrongful raising of the Clameur will render the 
criant himself liable to a fine plus the costs of the proceedings 
subsequent to his raising the Clameur.813 

23.11. As a proceeding, the Clameur is an action posséssoire to 
protect the possession of immovable property.814  As such, it is 
validly raised on proof of the criant being in simple possession 

                                             
804 AG v Flint 2000 JLR N52c. 
805 AG v Flint 2000 JLR N52c; AG v Williams 1968 JJ 991. 
806 AG v Williams 1968 JJ 991. 
807 ‘Appert’ means visible, obvious or manifest: AG v Williams 1968 JJ 991. 
808 AG v Williams 1968 JJ 991. 
809 In re Sarre 2000 JLR N53a. 
810 Attorney General v De Carteret 1987-8 JLR 626. 
811 AG v Williams 1968 JJ 991. 
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50. 
813 Eg PG et Huelin v Le Bas 1939 240 Ex 440 (1931 - 40) TD 49. 
814 Attorney General v De Carteret 1987-8 JLR 626. 
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of the relevant land for the year and a day preceding his 
raising of the clameur.815    It is sufficient to allege title and 
prove possession:  the court does not require proof of title as 
such but the court could, in deciding whether possession were 
made out, have regard to title as well as acts of possession 
during the preceding year and day or earlier, as evidence for 
possession within the year and a day.816  

23.12. The Court may, but need not order a vue du vicomte to inspect 
the land in question:817  instead, the court may hear witness 
evidence in the usual way.818 

Making an application to Court 

23.13. Court proceedings following the raising of the Clameur de Haro 
a missed proceeding, being both civil and criminal in 
character.   Consequently, the Attorney-General must be 
involved in their institution. Previously, the Attorney-General 
brought the proceedings to which the criant was an adjunct (or 
the party adjoint). Currently, the provision is made by RCR 
10/4 which provides: 

‘10/4      Clameur de Haro 

(1) The fines imposed by the Court in matters of Clameur 
de Haro or of contempt thereof shall be in the 
discretion of the Court. 

(2) Actions resulting from the raising of the Clameur de 
Haro shall be instituted in conjunction with the Attorney 
General and shall be dealt with as causes de brièveté.’ 

 

                                             
815 Ibid. 
816 Ibid. 
817 Attorney General v De Carteret 1987-8 JLR 626;  Le Gros p30 
818 Attorney General v De Carteret 1987-8 JLR 626. 
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24. Actions possessoires and 
pétitoires 

Introduction 

24.1. An action possessoire is an action to be restored to possession 
of land, which requires the plaintiff only to demonstrate 
possession of that land for a year and a day. Questions of title 
may, but need not be raised in an action possessoire. 

24.2. An action pétitoire is an action to vindicate title to land, in 
which the plaintiff must demonstrate his title to that land 
against the defendant who challenges it by possession or 
otherwise. 

Background to actions possessoires and pétitoires 

24.3. ‘Title’ is the right of a person in or to property, ‘Possession’ is 
the occupation or enjoyment of the property.  So, title is the 
usual precursor to possession: ownership of land entitles the 
owner to possess or occupy it. However, since land is sessile 
and its owners mobile, at any given point a person other than 
the owner may be on the land, and such a person’s presence 
may be more than transitory. For instance, a squatter may 
occupy a house as his residence or may farm a field in the 
absence of its owner overseas. In such a case, the squatter is 
in possession albeit that title is held by the absent party. 

24.4. However, since title confers the right to occupy land, a reverse 
presumption of title may operate from possession of land. It is 
natural to assume that a person in occupation of the land has a 
right to be there, or at least a better right to be there than a 
stranger who chances upon him in such occupation. So, a 
person in occupation is sometimes said to have possessory 
title: it is assumed from his possession that he has title 
sufficient to justify such possession, and it may require a 
person who can demonstrate actual title to dispossess him of 
the land.  

24.5. Essentially, a man who has been digging and cultivating a field 
for some more than fleeting period appears at first blush to 
have more right to be on the land doing so than the man who 
turns up out of the blue and throws him off that land. The 
newcomer may in fact be the actual owner, but that requires 
an investigation into the antecedent transactions of both men 
in respect of the property. Absent such investigation, the 
possession of the former generates a presumption in his favour 
that he had a right to such possession. However, it is a 
presumption that can be rebutted where evidence of such 
transactions which establish the true property rights of the 
persons involved. 

24.6. Actions possessoires and actions pétitoires are proceedings 
based on exactly such an approach. The action possessoire is 
an action for possession only, premised on prior possession 
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only, whereas an action pétitoire is an action in respect of 
title.  According to Le Gros: 

‘L’action possessoire suppose qu’on est troublé dans la 
possession d’un immeuble, comme le voisin qui empiète sur la 
propriété ou qui déplace les bornes. L’action pétitoire  a pour 
but de faire reconnaître un droit de propriété sur un 
immeuble.’ 

[The action possessoire is based on being disturbed in one’s 
possession of an immovable, such as where a neighbour 
encroaches on one’s land or moves the boundaries. The aim of 
the action pétitoire is to obtain recognition of a property right 
to an immovable] 

24.7. The reason for the development of the distinction is hinted at 
in Le Gros:  it was cumbersome and troublesome to bring an 
action pétitoire, and the action possessoire developed to 
provide a quicker remedy. According to Le Gros,819 the action 
pétitoire was brought by summons to the Cour D’Héritage¸ and 
the action possessoire by order of justice to the Cour du 
Samedi. These Courts, now divisions, of the Royal Court had 
differing procedures:  the Cour D’Héritage, as a ‘Cour 
Ordinaire’ sat only at specified intervals during term time820 
whereas the Cour du Samedi was a ‘Cour Extraordinaire’ sitting 
every Saturday both in and out of term and thus ‘[dont] la 
rigidité des termes ne se paralyse pas’,821 the jurisdiction of 
which grew as it sat more frequently than other courts and was 
thus able to entertain actions more quickly. 

Modern significance of actions possessoires and pétitoires 

24.8. Much modern significance of the distinction between actions 
possessoires and pétitoires are matters of substantive law 
which fall outside the scope of this text.  However, there 
remain some important procedural consequences. The most 
important of these is the prescription period for each:  one 
year and a day in respect of an action possessoire, and 40 
years in respect of an action pétitoire. The differences in 
substance and in aim of the two actions mean that each will 
require different facts to be proven.  Finally, it follows from 
the nature of an action possessoire that it will not constitute 
chose jugée should a party subsequently bring an action 
pétitoire. 

Actions possessoires 

24.9. An action possessoire is the right of action available to a person 
who has been disturbed in his possession of land (including a 

                                             
819 Le Gros, p417. 
820 That is, for six months of the year: term ran from 12 April to 5 July,:  Le Masurier  
Le Droit de L’Isle de Jersey, La Loi, La Coutume et L’Idéologie dans l’Ile de Jersey 
(1856) Pedronc,  Paris. 
821 [Of which] the rigidity of the terms did not paralyse: Le Masurier  Le Droit de L’Isle 
de Jersey, La Loi, La Coutume et L’Idéologie dans l’Ile de Jersey (1856) Pedronc,  
Paris 
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right of way).822   It is   founded upon a claim of possessory 
title:  namely, that the plaintiff was in legal possession at the 
time of the alleged trespass and that such possession had not 
been displaced for any period exceeding a year and a day.823   
Where that can be established, the action possessoire is 
intended to give the person who can establish such possessory 
title a rapid provisional solution by allowing him to regain that 
possession for the time being. However, an action possessoire 
is provisional in character as it may be defeated by a 
demonstration of title better than possessory (ie. actual title) 
and therefore by an action pétitoire.824 

24.10. The plaintiff’s possession is thus a condition precedent to the 
action, a claim to possession, if not made expressly, is 
normally implied into the plaintiff’s pleadings.825  There is no 
reason, however, why even an admitted trespasser should not 
be entitled to adduce evidence that the person seeking to 
evict him is not entitled to possession, since proof of such an 
assertion would operate as a bar to his eviction by that 
person.826 

24.11. An action possessoire must be commenced within year and day 
of the accrual of cause of action (ie, the disturbance of the 
possessory title holder’s possession).827 

24.12. An action possessoire is brought by order of justice to the 
Samedi Division.828   The Clameur de Haro is a species of action 
possessoire, with its own procedures (as to which see Chapter 
23). 

Actions pétitoires 

24.13. An action pétitoire is the right of action available to a person 
who wishes to assert his title to the land. It is based on right of 
ownership and intended to give permanent solution to a 
proprietary dispute.829 

24.14. The prescription period is 40 years from accrual of cause of 
action.830  

24.15. Unless damages are claimed (and subject to the rescuing 
provisions of RCR 10/6 and 10/7), an action pétitoire should be 
brought by summons to the Héritage Division, pursuant to RCR 
3/1(1) and 6/2(2). Where damages are claimed, it will be 
begun by order of justice.831 

                                             
822 Verdon v Holland 1964 JJ 375. 
823 Luce v Brown 1991 JLR N11b; [Verdon v Holland 1964 JJ 375. 
824 Verdon v Holland 1964 JJ 375. 
825 Luce v Brown 1991 JLR N11b. 
826 Ibid. 
827 Verdon v Holland 1964 JJ 375. 
828 RCR 3/1: cf also Le Gros p 417. 
829 Verdon v Holland 1964 JJ 375. 
830 Ibid. 
831 RCR 3/4(1)(2). 
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Comparison of actions possessoires and pétitoires 

24.16. The principal differences between an action possessoire and an 
action pétitoire can be tabulated as follows:832 

Action possessoire 

 

Action pétitoire 

Raises a question of possession 

 

Raises a question of property 
(ie. title) 

Concludes with a provisional 
solution 

 

Concludes with a final, 
determinative solution 

[Formerly] quicker, 
procedurally (nowadays this is a 
question of slight degree save 
in the case of the Clameur de 
Haro but it remains a simpler 
action in terms of content) 

  

[Formerly] slower, procedurally 

Must be brought within the 
prescription period of one year 
and a day from disturbance 

Must be brought within a 
prescription period of 40 years 
from disturbance 

 

                                             
832 After Le Gros p 417 – 418. 
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25. Prescription 
Introduction 

25.1. Prescription is the effluxion of a period of time, the conclusion 
of which may be pleaded in answer to a claim. 

25.2. It is a procedural bar to the bringing of that claim, but 
existence of the underlying cause of action is unaffected. 

25.3. However, its effect can be to confer property rights:  if the 
owner of immovable property fails to bring an action pétitoire 
within the prescription period he loses the ability to assert his 
title in court. 

25.4. The central principle behind prescription is that a plaintiff 
cannot negligently sleep on his rights, but instead take 
reasonably prompt action to vindicate his rights in court. 

25.5. As a result, the prescription period may be suspended, where 
the plaintiff is impeded, or empêché, from bringing his action, 
such as where he is a minor or mentally incapable, or where it 
is practically impossible for him to bring legal action.  

25.6. There are different prescription periods for different causes of 
action:  recognised prescription periods are listed at the foot 
of the chapter. 

Prescription generally 

25.7. ‘Prescription’ is the effluxion of a time period as a result of 
which the plaintiff cannot proceed with his action or obtain 
relief, even if he were otherwise able to establish his claim as 
a matter of fact and law against the defendant. In Jersey, 
prescription is almost entirely a matter of customary law and 
precedent, and there are a number of different periods of 
prescription which apply to different causes of action. for 
example, actions pétitoires relating to title to land are 
prescribed after 40 years,833 whereas actions possessoires for 
the possession of land or actions to annul a will disposing of 
immovable property are prescribed after one year and a day.834 

25.8. Despite the array of periods and the uncertainties which 
abound there does appear to be a principle central to the 
existence and application of prescription in Jersey customary 
law. Its rationale is that while the defendant should not have 
disturbed the rights of the plaintiff, the law will not protect 
those who do not trouble to protect themselves and if a 
plaintiff is so negligent of his rights that he does not pursue 
them with sufficient despatch, the law will not protect him 
from himself.835   However, where the reason for the plaintiff’s 
failure to bring an action within the relevant period is beyond 
his control, it follows he cannot bring an action and therefore 

                                             
833 Vardon v  Holland  1964 JJ 375. 
834 Vardon v  Holland  1964 JJ 375; Art 15 Loi (1851) sur les testaments d’immeubles. 
835 Eg. Poingdestre Les Lois et Coutumes de l’Ile de Jersey (1928) p50-55; Eves v Le 
Main 1999 JLR 44   Boyd v Pickersgill & Le Cornu 1999 JLR 284. 
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the law is protecting him not from himself but from the risk of 
further or adventitious injustice.   

25.9. This is summarised in an excerpt from Pothier writing in 
respect of contractual obligations which has been referred to 
and acted on in a number of Jersey cases: 

‘Il resulte de ce qui vient d’etre dit, que le temps de la 
prescription ne peut commencer a courir que du jour que la 
créancier a pu intenter sa demande; car on ne peut pas dire, 
qu’il a tardé a lintenter, tant qu’il ne pouvait pas l’intenter; 
dela de cette maxime général sur cette matiere: contra non 
valentem agere, nulla currit prescriptio.’836 

[Therefore, the prescription period cannot begin to run until 
the date on which the plaintiff was able to bring his action, 
because one cannot say that he has delayed in bringing it in so 
far as he was unable to bring it, the general maxim on the 
subject against he who cannot act, prescription cannot run] 

25.10. Indeed, the array of different periods applied in different 
situations can be seen as an application of the rationale. For 
instance, an action pétitoire has a long period because of the 
sacrosanct nature of immovable property rights in customary 
law. However, an action possessoire for possession of the land 
has a period of one year and a day:  if a person has not visited 
his land, noticed he has been dispossessed and taken action in 
respect of it within that period, his possession is considered 
insufficiently important to him for further protection 
(especially in respect of agricultural land on a small island in 
respect which the law would expect to be cultivated and 
therefore visited at least once during a growing season).  

25.11. However, the fragmentary nature of the authorities means that 
in any given case, the applicable period must be taken from 
the authorities, either because case law has recognised an 
applicable period or a recognised period should apply by 
analogy. 

Procedural bar  

25.12. Prescription is a procedural bar. It does not extinguish the 
plaintiff’s cause of action as such, but it can be pleaded as an 
answer to a plaintiff’s claim.  

Effect on property rights 

25.13. However, where the action prescribed is an action to recover 
property, the effect of prescription has the effect of 
extinguishing a cause of action in that by debarring the 
plaintiff from asserting his property interest against the 
defendant, the defendant has effectively acquired that 
property interest himself. 

                                             
836 Pothier  Traité des obligations Chap VIII Section 11  645 ; Goodwin Estates (Jersey)  
Ltd v Le Gros 1978 JJ 115 ;  Public Services Committee v Maynard 1996  JLR 343. 
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Immovable property rights 

25.14. So, in the case of actions possessoires, the prescription period 
is one year and a day.837  In other words, a person interrupted 
in his possession of land must initiate court proceedings within 
one year and a day of that interruption. If he fails to do so, he 
cannot bring an action possessoire and the person who has 
been in possession for that year and a day cannot be turned 
out except by an action possessoire. It is for this reason that 
possession of the property in question is a prerequisite to the 
Clameur de Haro:  the person in possession for a year and a 
day has unimpeachable possessory title which is subject only to 
the actual title holder’s asserting his title, if necessary, by an 
action pétitoire. 

25.15. The prescription period for an action pétitoire is 40 years.838  
So, the title holder cannot bring an action against a person 
usurping his title to the land after 40 years have elapsed. 
Again, it follows that the person who has been in possession 
during those 40 years cannot be turned out. In this case, 
however, the actual title holder has lost his ability to assert 
that title, the effect being that the occupier’s possessory title 
has been made good. The effect of the elapse of the 40 year 
prescription period is to give him good title to the property. 

25.16. In the case of such title acquired by prescription, it still seems 
that the effect of prescription is procedural, only its effect is 
extinctive. The plaintiff can still plead his title, against which 
it is for the defendant to plead his occupation (there are 
requirements as to the nature of his occupation which he will 
also have to prove, such as his occupation being peaceable and 
uninterrupted:  these are not considered here).839   

Movable property rights 

25.17. The same considerations apply in respect of movable property. 
The prescription period for an action personelle mobilière, by 
which possession of a chattel is recovered, is 10 years.840  Once 
this period has elapsed, the original owner cannot pursue 
recovery of the chattel. The result is that the person in 
possession of the chattel has a perfect defence to any 
proceedings brought against him in which a person claims 
better title. The effect of this is that he can treat it safely as 
his own, and to this extent he has now acquired title to the 
property. 

Precription periods 

25.18. There are a variety of different prescription periods which have 
been recognised by courts and commentators and there is no 
inherent principle which allows the calculation of an 

                                             
837 Vardon v Holland 1964 JJ 375. 
838 Ibid. 
839 See further Le Gros De la possession quadragénaire ou prescriptive acquisitive 
pp230-233. 
840 Medonca v Le Boutillier 1997 JLR 142. 
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appropriate period in any give situation. In order to determine 
the prescription period, it is therefore necessary to isolate the 
cause of action in question and identify whether there is a 
prescription period recognised in respect of it.841  
Alternatively, by considering the nature of the cause of action 
in question, it might be possible to identify a recognised period 
in respect of shared principles or which applied by analogy to 
periods which have been recognised.842  Unless it is possible to 
identify a recognised period which has been held to apply or 
should apply by analogy, the courts will now apply a ‘standard’ 
period of ten years.843 

25.19. It will often be necessary not only to isolate the cause of action 
but consider what type of cause of action it is in order to 
establish whether it is already subject to an established 
period, or what such a period is. In turn, this may often involve 
considering the core principles behind some older causes of 
action in cases or the commentary where those principles may 
not be given express consideration but only a superficial 
reference. For instance, in Watson v Priddy 1977 JJ 145 the 
Court considered the nature of an action pension alimentaire 
by which a mother could claim maintenance for an illegitimate 
child.  The court concluded that this was not an action in tort 
as in all the reported cases the action depended on proof of 
paternity rather than proof of seduction as a wrong of which 
the mother was victim. On that basis, the tortious prescription 
period of 3 years did not apply but the conventional period of 
one year and a day from birth. 

25.20. Periods for specific causes of action are listed more fully in the 
table at the foot of this chapter.  

When prescription starts running – accrual of cause of action 

25.21. Prescription starts to run as soon as the cause of action is 
complete: it could not do so before hand, as there is no right 
of action to be barred. 

25.22.  ‘Cause of action’ is the term applied to the combination of 
ingredients which together justify the Court in granting the 
relief sought by the plaintiff. So, for example, the cause of 
action of negligence requires facts which support the existence 
of a duty of care, the breach of that duty of care and damage 
caused by that breach of duty.   It follows that the cause of 
action is complete (or accrues) when all the events have 
occurred which of themselves justify the relief the plaintiff 
seeks from the court. 

25.23. There has been some suggestion in the authorities that not only 
must the cause of action be complete in the sense described 

                                             
841 Re Esteem Settlement 2002 JLR 53 para 252, 257; Rockhampton Apartments Ltd v 
Gale 2007 JLR 332. 
842 Re Esteem Settlement 2002 JLR 53 para 252, 257; Rockhampton Apartments Ltd v 
Gale 2007 JLR 332. 
843 Re Esteem Settlement 2002 JLR 53; Rockhampton Apartments Ltd v Gale 2007 JLR 
332. 
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above, but also that the plaintiff must be aware of that fact 
before the cause of action has accrued triggering the running 
of prescription against him. However, the better view (which 
has received support in the Court of Appeal844 seems to be that 
knowledge of the existence of the cause of action is not a 
prerequisite to its accrual for the purposes of prescription. All 
the ingredients are present and the plaintiff could bring his 
action. What prevents him from doing so is not the inexistence 
of the cause of action in itself, but his ignorance of it. On this 
basis, the plaintiff’s lack of knowledge might therefore 
constitute ‘un empêchement de fait’ (or impediment of fact) 
which suspends the prescription period otherwise triggered by 
the accrual of the cause of action (see below at 25.35 to 
25.37).   

25.24. The suggestion that a cause of action accrues only once the 
plaintiff has become aware of it received its most authoritative 
support from the Court of Appeal in Public Services Committee 
v Maynard 1996 JLR 343.  In Maynard, Mr Maynard had been 
employed by the States during the 1970s. During that 
employment, he was exposed to asbestos fibres. In the early 
1990s he started to suffer wasting lung diseases of the type 
caused by asbestos fibres, and brought an action for personal 
injury against the States.  This raised the problem that the 
damage was done to Mr Maynard’s lungs in the 1970s, but he 
only became aware of it once it became symptomatic in the 
1990s.    

25.25. The question of prescription was dealt with as a preliminary 
issue, which went to the Court of Appeal. The Court dealt 
mainly with Mr Maynard’s ignorance of his condition being an 
empêchement de fait (as to which see below at 25.35).  It 
accordingly confined itself to holding that it to be reasonably 
arguable that the causes of action in the tort of negligence 
accrue only when the damage has become reasonably 
discoverable to the plaintiff.  

25.26. In Boyd Pickersgill & Le Cornu 1999 JLR 284, Ms Boyd brought 
an action for professional negligence against advocates who 
acted for her in a matrimonial dispute. She alleged that during 
the dispute, they had failed to advise her that she could apply 
for sale of the jointly owned home en licitation (a procedure 
by which a co-proprietor of real property can obtain, as of 
right, an order that property be sold at public auction. She 
only heard of the procedure some years later. Again, the 
matter was dealt with on a preliminary issue. This time, the 
Court of Appeal observed (albeit in passing) that ‘ignorance of 
a cause of action does not per se trigger a suspension of the 
limitation period, it may, in appropriate circumstances, 
constitute or create a relevant impediment’ (ie. an 
empêchement de fait) which would suspend prescription. 
Whether it was should be investigated on the evidence and the 
matter should go to trial.  

                                             
844 Boyd Pickersgill & Le Cornu 1999 JLR 284. 
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25.27. Similarly, by the time of Re Esteem Settlement 2002 JLR 53 the 
Royal Court recognised the existence of the Pauline action in 
Jersey law for the recovery of property transferred to defeat a 
creditor in that the transfer renders the debtor insolvent. It is 
in the nature of such a transfer that it will not be immediately 
evident to the creditor.  The cause of action is complete 
Although the parties contended for different limitation periods 
to apply in respect of this, by now all were able to agree that 
the cause of action was complete at the time the transfers 
took place, albeit that the prescription period was suspended 
by reason of the practical impossibility of the plaintiff being 
able to exercise its rights.  

25.28. In Esteem, the Court noted that a reason for preferring a 
shorter over a longer prescription period845 was that the 
prescription period is suspended when the plaintiff was under 
an empêchement.846  The Court of Appeal has also observed 
that the law of prescription exists inter alia to maintain an 
appropriate balance between disallowing stale claims and 
allowing litigants time to discover that circumstances justifying 
a claim have arisen, to investigate those circumstances and, 
thereafter, to present a claim which is sufficiently well 
investigated and researched that it can be prosecuted 
expeditiously.847  In other words, identifying and investigating 
the existence of a cause of action is to be carried out within 
the prescription period.  

25.29. While none of these latter dicta are determinative decisions of 
the Court, the sentiments they express give support to the 
orthodox view that the cause of action accrues when all its 
ingredients are present: ie. when all the facts giving rise to the 
plaintiff’s claim for the relief sought have occurred. To the 
extent that can work an injustice against a plaintiff who does 
not know or have the means of finding out that he has a cause 
of action (such as the asbestosis victim), the Jersey doctrine of 
empêchement is sufficient to protect his right of action in 
respect of it. 

Empêchement— suspension of the prescription period by 
impediment 

25.30. As noted above, the essential principle on which prescription is 
based is that the law will aid a plaintiff who is negligent of his 
own predicament and fails to get on with taking steps to 
remedy or protect his position. The corollary of this is that, 
where he is unable to bring an action by reason of a factor 
beyond his control, the prescription period should not run.  

25.31. This concept is expressed in the maxims ‘contra non valentam 
agere nulla currit prescriptio’, or as preferred in Jersey ‘à qui 
est empêché d’agir, la prescription ne court point’:  both 

                                             
845 For example, Le Geyt’s ten years over Terrien’s thirty. 
846 Re Esteem Settlement 2002 JLR 53 258 
847 Rockhampton Apartments Ltd v Gale 2007 JLR 332. 
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meaning that ‘against he who is impeded from acting, 
prescription does not run’. 

25.32. The Court of Appeal has underlined that the essence of both 
these maxims is contained in the word ‘empêché’ or 
‘impeded’.848  

25.33. There are two types of empêchement (or impediment):  
empêchement de droit (or impediment of law) and 
empêchement de fait (or impediment of fact). 

Empêchements de droit 

25.34. An empêchement de droit is a legal impediment to bringing an 
action. The following are recognised as such empêchements de 
droit during the currency of which prescription does not run 
against the party empêché:  

a) Minority: where the minor is not subject to a tutelle 
(and so in contrast, where he is subject to a tutelle, 
prescription does run against him).849 

b) Unsoundness of mind:  where a person is of unsound 
mind (insensé) and a curator has not been appointed to 
manage his affairs (and so in contrast, where he a 
curator has been appointed, prescription does run 
against him). 

Empêchements de fait 

25.35. An empêchment de fait is an impediment on the facts of the 
case by which the plaintiff is prevented from bringing his 
action. As long as that impediment is operative against him, 
prescription does not run against him.  

25.36. The principle underlying operation the doctrine of empêchment 
de fait is the practical impossibility of the plaintiff being able 
to exercise his rights.850      The question is whether it is 
practically impossible for the plaintiff to do so, rather than 
simply impossible for him to do so. It is therefore a question of 
whether it is in fact possible, rather than possible in theory 
and is therefore a factual question to be addressed in the 
circumstances of each case.851   

Ignorance of cause of action as empêchement de fait 

25.37. As noted above, ignorance of the circumstances giving right to 
a claim does not per se suspend prescription but depending on 
the circumstances may constitute an empêchement de fait.852  
However, ignorance is not of itself necessarily sufficient to 
constitute an empêchement which suspends the prescription 

                                             
848 Public Services Committee v Maynard 1996 JLR 343 referring to and applying the 
reasoning of the Privy Council in the Guernsey case of Vaudin v Hamon 1974 AC 569. 
849 Letto v Stone (1890) 48 H 473 (1889-93) TD 92. 
850 Public Services Committee v Maynard 1996 JLR 343. 
851 Boyd Pickersgill & Le Cornu 1999 JLR 284. 
852 Boyd Pickersgill & Le Cornu 1999 JLR 284; Public Services Committee v Maynard 
1996 JLR 343. 
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period.853  As with any other claimed empêchement, it is in 
each case a question of fact854  and will depend on such factors 
as of what the plaintiff was ignorant, why he was ignorant, the 
relationship of the unknown factor to his claim and its 
important as an ingredient and all the circumstances of the 
case.  The key test is whether that ignorance is reasonable in 
all the circumstances: the reasonableness of not knowing both 
the facts giving rise to the cause of action and that a cause of 
action arises on the basis of such facts.855  A person must be 
reasonably diligent in inquiring after his own situation, and so 
if he has remained in ignorance through his own negligence is 
not empêché.856 

Fraud 

25.38. It is inherent to fraud that the fraudster will conceal his fraud 
for as long as he can. Such concealment of the fraud is treated 
as a species of empêchement de fait. An action in respect of a 
fraud may therefore be prescribed by effluxion of the relevant 
time period from the time of its commission and the cause of 
action accrues.  However, that period will be suspended for so 
long as the victim is ignorant of the fraud perpetrated against 
him.857 

25.39. In essence, the position of the defrauded victim is no different 
from any other party who claims to have been ignorant of the 
existence of his right of action. He must still establish the fact 
of his ignorance and that he could not have discovered the 
fraud against him or his right of action in respect of it with 
reasonable diligence:858  the reason for it, being the fraud of 
the defendant, which prevented him from knowing of his 
rights. The only difference is that a fraud is more likely to be 
accepted as a reasonable excuse for not knowing of the right 
of action against the fraudster who has taken pains to maintain 
the ignorance of his victim. It remains, however, a question of 
fact in each case.  

Examples of empêchements de fait 

25.40. In Public Services Committee v Maynard 1996 JLR 343 the 
plaintiff had contracted asbestosis in the 1970s, which only 
became symptomatic in the 1990s. He brought an action in tort 
for personal injury. The defendant pleaded prescription 
pursuant to the Law Reform (Miscellaneous Provisions) (Jersey) 
Law 1960, the damage having been incurred more than three 
years before the plaintiff commenced his action.  On a 
preliminary issue, it was held possible that prescription was 

                                             
853 Public Services Committee v Maynard 1996 JLR 343. 
854 Boyd Pickersgill & Le Cornu 1999 JLR 284; Poingdestre Les Lois et Coutumes de l’Ile 
de Jersey(928) p50-52. 
855 Boyd Pickersgill & Le Cornu 1999 JLR 284. 
856 Poingdestre Les Lois et Coutumes de l’Ile de Jersey (1928) p50-55; Eves v Le Main 
1999 JLR 44   Boyd v Pickersgill & Le Cornu 1999 JLR 284. 
857 Eves v Le Main 1999 JLR 44; Terrien, 10 Commentaires du Droict Civil, at 321 (1578 
ed.), Poingdestre, Les Lois & Coustumes de l’Ile de Jersey, at 51–52 (1928). 
858 Eves v Le Main 1999 JLR 44; cf Boyd v Pickersgill & Le Cornu 1999 JLR 284. 
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suspended by the plaintiff being empêché de fait by not 
knowing of his condition. This would have to be examined at 
trial. The plaintiff would have to show that it would have been 
impossible for him to discover his illness any earlier than he 
did:  for instance, that he had suffered no obvious symptoms of 
asbestosis and had had no reason to seek medical examination. 

25.41. In Boyd v Pickersgill & Le Cornu 1999 JLR 284, the plaintiff had 
not been advised by her advocates of the availability of 
licitation during a long and bitter matrimonial property 
dispute. She only became aware of licitation, and therefore 
her advocate’s failure to advise her of it, some years later. 
The defendant advocates pleaded that her action was 
prescribed: their negligence was a breach of contract or 
tortious damage accruing at the time they failed to give the 
advice, during the course of the matrimonial dispute. The 
Court of Appeal held that whether Mrs Boyd was empêché was 
a question of fact to be assessed at trial.  It held that the 
question for the trial court was whether the ignorance of the 
advocate’s failure, and ignorance of whether that failure might 
ground legal action, was to be assessed by whether it was 
reasonable for her to be ignorant (and therefore whether she 
was truly empêché from bringing the action).  

Ending the prescription period 

Commencing proceedings 

25.42. The prescription period is rendered irrelevant when the 
plaintiff commences proceedings in respect of his cause of 
action within the period.   Although it is common to say that 
prescription has been halted or the clock stops running, it is 
more correct to say that the period is rendered irrelevant 
because whether an action is prescribed or not is determined 
by whether the plaintiff has commenced his action within the 
prescription period.  If he has done so, but were forced to start 
his claim again for any reason, the question remains the same 
in respect of that second action:   has it been commenced 
within the relevant prescription period?  The same period will 
apply, calculated from the same point of accrual of the cause 
of action and subject to any relevant periods of empêchement 
de droit or de fait. The prescription period is not stopped 
meanwhile, and the commencement of proceedings neither 
suspend the running of the prescription period or give rise to 
the commencement of a new period. 

25.43. RCR 6/4 provides: 

‘6/4      Prescription 

(1) The prescription of a right of action is suspended by the 
service of proceedings for appearance before the Court 
or, where an order for substituted service is made under 
Rule 5/10, on the making of the order. 
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(2) Suspension of prescription ceases when the proceedings 
are discontinued or the defendant is discharged from 
the proceedings. 

 

(3) Nothing in this Rule affects the rule of law expressed in 
the maxim à qui ne peut agir la prescription ne court 
point.’ 

25.44. As noted above at Chapter 3, an action is commenced in Jersey 
by the service of proceedings.  However, where the plaintiff 
fails to table his action it is discontinued.859  So, where this 
occurs the plaintiff will have to start fresh proceedings, serving 
a fresh order of justice, summons or representation as the case 
may be.860  Where he does so, the question is whether that 
second set of proceedings has been commenced within the 
relevant prescription period from the accrual of his cause of 
action. If not, then notwithstanding his previous 
commencement of proceedings, his second action is 
prescribed.861  

25.45. If proceedings are commenced outside the prescription period, 
it remains for the defendant to take the point in his pleadings 
that the claim is prescribed. If he chooses not to or fails to do 
so, the action proceeds to be decided on its merits according 
to the points as pleaded. If he does plead prescription and the 
plaintiff does not plead any empêchement  or other factual 
question relating to the prescription period, the defendant 
may apply to strike out the prescribed claim as being frivolous 
and vexatious (see 9.41 to 9.43 above). Where, however, the 
plaintiff pleads an empêchement de fait, his will require 
factual investigation and the matter will have to proceed to 
trial.862 

Agreement or estoppel 

25.46. A defendant can agree not to or be estopped from pleading 
prescription, preventing him from taking the point in the 
proceedings which would otherwise be prescribed. However, 
any such agreement not to plead prescription must be clear 
and unambiguous.863  The Royal Court has observed the 
important function of prescription in preventing stale claims 
being litigated requires that the court will not lightly infer an 
agreement to allow a plaintiff to proceed despite the expiry of 
the prescription period.864  Unless proceedings are instituted, 
the defendant has no means of forcing the pace of the 
plaintiff, and the prescription deadline is therefore an 
important safeguard against him discussing with the plaintiff 
under threat of proceedings which may only otherwise be 

                                             
859 Racz v Perrier Labesse 1979 JJ 158. 
860 Virani v Virani 2000 JLR 203. 
861 Racz v Perrier Labesse 1979 JJ 158. 
862 Boyd Pickersgill & Le Cornu 1999 JLR 284; Public Services Committee v Maynard 
1996 JLR 343. 
863 Gallaher v Dauny 2001 JLR 302. 
864 Ibid. 
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brought after the elapse of considerable time.865 Consequently, 
the Royal Court has held that a mere admission of liability will 
not be sufficient, of its own, to displace the running of 
prescription, and still less so when the parties are engaging 
only in settlement discussions ‘without prejudice’.866   

25.47. In Gallaher v Dauny 2001 JLR 302, the defendant crashed into 
the back of the plaintiff’s car. The plaintiff’s solicitors wrote 
to the defendant’s, who replied that ‘without prejudice’ it 
appeared that the defendant would be liable. Further to this, 
negotiations continued and payments were made.  The 
plaintiff’s symptoms worsened, and over three years after the 
collision had occurred, the plaintiff served an order of justice. 
The defendant claimed that this was prescribed, to which the 
plaintiff argued that the admission of liability stopped 
prescription running. The Royal Court held that a bare 
admission of liability by a defendant is insufficient to stop 
prescription running against the plaintiff, but a clear and 
unambiguous agreement is required.  

25.48. In Racz v Perrier & Labesse 1979 JLR 151, the plaintiff alleged 
professional negligence against the defendant, the prescription 
period for his claim expiring on 31 May 1978. The parties began 
negotiating by correspondence, during which in early 1978 
during which the defendant indicated that it would not plead 
any point of prescription prior to 30 September 1978. In the 
event, the negotiations broke down during May and the 
plaintiff served its order of justice. However, by omitting to 
table the action, it was discontinued by which time fresh 
proceedings would have been prescribed. The Court considered 
that the undertaking not to plead prescription was premised on 
negotiations proceeding beyond the end of May which did not 
occur. Moreover, as there was no contract but only an estoppel 
alleged, the defendant was entitled to withdraw his 
undertaking on reasonable notice. For instance, if the 
notification of withdrawal of the undertaking had been 
immediately before the 31 May, the defendant may have been 
estopped from pleading prescription to any proceedings 
commenced within a reasonable time after that date.  

 

Recognised prescription periods 

 

Period 

 

 

Application 

 

Authority 

40 Years 

 

Rentes if not claimed 

 

Holloway v Le Sueur (1833) 

                                             
865 Ibid. 
866 Ibid. 
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(prescription 

quadragénaire) 

Servitudes if not exercised  

 

 Code of 1771 

Action Pétitoires 

 

Vardon v Holland 1964 JJ 375 

30 Years Déception d'outre moitié du juste 
prix 

 

Godfray v Godfray ;  

Snell v Beadle 

Guarantees 

 

Art 44 1880 Prop. Fonc. Law 

25 Years 

 

Partage d’héritage 

 

Loi (1862) relative au partage 
d’héritage 

 

10 Years 

 

(prescription 
décennale) 

 

 

 

All personal actions and actions 
concerning movables save where 
some other period already applies or 
is clearly more applicable by analogy 
(Esteem) 

Re Esteem Settlement 2002 
JLR 53 258 

Contract 

 

 

In re Woolley 1991 JLR  

Voisinage  Rockhampton Apartments Ltd 
v Gale 2007 JLR 332 

Droit de suite  

 

Art 29 1880 Prop. Fonc. Law 

Arréages de douaire 

 

Coulomb v De Ste Croix (1875) 

Partage de meubles 

 

Romeril v Poingdestre 1753) 

Restitution de meubles 

 

Drummond – Hay v Godfray 
(1905) 

Judgments of Royal Court and Petty 
Debts Court  

 

Art 7 Law Reform 
(Miscellanous Provisions) 
(Jersey) Law 1967 

Actions personnelles mobilières 

 

Mendonca v Boutillier (1997)) 

3 Years Torts 

 

Art 2(1) Law Reform 
(Miscellaneous Provisions) 
(Jersey) Law 1967 

Art 5 Fatal Accidents (Jersey) 
Law 1962 
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Breach of trust   

Actions before la Cour d’Héritage 

 

Vivian v Vivian 1876 

Year and 1 day Action on agreement of sale 

 

Giot v Giot 1876) 

Rectification of contrat 

 

Rive v Bichard (1875) 

Action to annul a contract 

(other than déception d’outre 
moitié) 

 

Marett v Le Conu (1842) 

 

Action against former tuteur by 
former infant 

 

Le Geyt 

 

Action en suite par hypothèque 

From close of décret or 

dégrèvement 

 

 Art 104 Prop. Fonc. Law 

 

Action to annul will of realty 

 

A15 Loi (1851) sur les test. 
D’immeubles  

 Action to annul will of personalty 

 

Bertram v Bree 1894)From 
date of grant of probate 

Action en nullite to set aside inter 
vivos gift of movables into trust for 
breaching laws of succession 
(Robertson v Lazard Tee Co (1994)) 

By parity of reasoning with 
the rule that applies to 
actions to annul wills. 

Actions possessoires (nouvelle 
dessaine) 

 

Vardon v Holland 1964 JJ 375 

Doléance 

 

La Cloche v La Cloche (1867) 

Recordement d’un bénefice 
d’inventaire 

 

Hilgrove v Lemprière (1745) 

 

Action pension alimentaire 

 

Watson v Priddy  

Abolished in relation to 
children born after 5 Nov 1999 
by Affiliation Proceedings 
(Prescription) (Jersey) Law 
1999  



306 Civil Procedure Study Guide 2010 - 2011 

6 Months Opposition to passing a contrat 

 

RCR 15/5(2) 

Proceedings in tort maintainable 
against  

deceased’s estate 

 

Customary Law Amendment 
(Jersey) Law 1948 

40 Days Landlord’s droit de suite (his right to 
follow movables for rent into the 
hands of a third party) 

 

Le Gresley v Bourne (1886) 

No period To recover trust property from the 
trustee  

 

Art 53 Trusts (Jersey) Law 
1984  

 Statutory regulatory powers under 
public law (eg for compensation for 
investors under the CIF (J) Law 1998) 
where the statute is silent (an 
example of a cause of action sui 
generis):  

To recover trust property from the 
trustee under Art 53 of the TJL 

JFSC v Black 2002.  
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26. Civil appeals 
Introduction 

26.1. Appeal lies: 

a) from the Petty Debts Court to the Royal Court. 

b) from the Greffier to the Inferior Number.  

c) from the Inferior Number or Superior Number to the 
Court of Appeal. 

Appeals from Petty Debts Court to Royal Court  

26.2. An appeal lies from the Petty Debts Court to the Royal Court, 
provided the appellant obtains leave from either the Petty 
Debts Court or the Bailiff.867  The decision of the Royal Court 
on appeal from the Petty Debts Court is final, with no right of 
appeal. The decision of the Royal Court on appeal from the 
Petty Debts Court is final and conclusive, and shall not be 
subject to appeal to any other Court.868 

26.3. An application for leave from the Petty Debts Court may only 
be made at the end of the hearing at which the order appealed 
from is made, and any application for a stay of execution may 
only be made at the time of applying for leave to appeal.869   
Where the Petty Debts Court grants leave, it will be on 
condition that he serves a copy on the grant of leave on the 
respondent within seven days and notice in the prescribed 
form within 14 days requiring the respondent to attend an 
appointment before the Bailiff’s Secretary, failure to either of 
which will set aside the grant of leave.870   

26.4. An application to the Bailiff for leave to appeal must be made 
within seven days of the order of the Petty Debts Court 
appealed from.871  The application is made ex parte to the 
Bailiff in Chambers by notice of appeal in form set out in 
Schedule 1 attaching a copy of the relevant act of the Petty 
Debts Court.  Within one day of lodging the notice of appeal 
with the Bailiff, the appellant must also file a copy with the 
Greffier who will inform the Petty Debts Court judge in order 
to obtain from him the reasons for his order.872  The Greffier 
then provides these reasons and a copy of the act of the Petty 
Debts Court to the Bailiff.873  He will also provide the reasons 
to the appellant and the respondent.  The Bailiff may 
determine an application for leave ex parte and in 
chambers.874 

                                             
867 Art 3(1) Petty Debts Court (Miscellaneous Provisions) Law 2000;  r 2 Royal Court 
(Appeals from Petty Debts Court) Rules 2004. 
868 Art 3(3) Petty Debts Court (Miscellaneous Provisions) Law 2000. 
869 R 2(1)(2) Royal Court (Appeals from Petty Debts Court) Rules 2004. 
870 R  3(3) 5(1)(3) Royal Court (Appeals from Petty Debts Court) Rules 2004. 
871 R 4(1) Royal Court (Appeals from Petty Debts Court) Rules 2004. 
872 R 4(2)(3) Royal Court (Appeals from Petty Debts Court) Rules 2004. 
873 R 4(3) Royal Court (Appeals from Petty Debts Court) Rules 2004. 
874 R 4(6) Royal Court (Appeals from Petty Debts Court) Rules 2004. 
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26.5. However, if the appellant also seeks a stay of execution of the 
Petty Debts Court’s order, he must include any such 
application in his notice of appeal and provide an affidavit in 
support of his application.875  An application for a stay must be 
decided after hearing all affected parties.876 

26.6. Where the Bailiff grants leave, the appellant must within seven 
days of the grant serve a copy of the notice of appeal and 
grant of leave on the respondent by ordinary post his address 
for service.877  He must also file a copy of the notice of appeal, 
grant of leave, pleadings and other documents in relation to 
proceedings in court below.878 

26.7. Also within seven days of leave being granted, the appellant 
must ask the Greffier for a transcript of the Petty Debts Court 
hearing (and within 48 hours of doing so, inform the 
respondent that he has done so).879  Within 14 days of receiving 
the transcript, the appellant must serve on the respondent a 
notice (in the form prescribed by sch 3) to appear before 
Bailiff’s Secretary within within two working days from date on 
which the notice is served upon the respondent in order to fix 
a date for the hearing of the appeal. The date and time of this 
date-fix appointment must be convenient for the Bailiff’s 
Secretary.  

26.8. The appellant must file and serve a skeleton argument at least 
ten days before the date fixed for the hearing of the appeal, 
and the respondent must do so at least three days before the 
hearing.880   At the hearing of the appeal, the Royal Court may 
draw any inference of fact and may:881  

a) order a new hearing in the Petty Debts Court on such 
terms as it thinks just; 

b) order any judgment to be entered for any party;  

c) make a final or other order on such terms as thinks 
proper to ensure determination on merits of the real 
question in controversy between the parties. 

Appeals from Greffier to Royal Court 

26.9. An appeal from a decision of the Greffier is made to the 
Inferior Number by interlocutory summons and notice of 
appeal. 

                                             
875 R 4(5) Royal Court (Appeals from Petty Debts Court) Rules 2004. 
876 R 4(7) Royal Court (Appeals from Petty Debts Court) Rules 2004. 
877 R 5(2)(a) Royal Court (Appeals from Petty Debts Court) Rules 2004. 
878 R 5(2)(b) Royal Court (Appeals from Petty Debts Court) Rules 2004. 
879 R 6(1). 
880 R 7 Royal Court (Appeals from Petty Debts Court) Rules 2004. 
881 Art 3(2) Petty Debts Court (Miscellaneous Provisions) Law 2000. 
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Bringing the appeal 

26.10. By RCR 20/2(1)(2):  

‘RCR 20/2 

(1) A party to proceedings before the Greffier may appeal 
by summons to the Court from an order or decision 
made or given by the Greffier in those proceedings.  

(2) To the summons referred to in paragraph (1) there 
must be appended a notice of appeal setting out the 
grounds of appeal and the relief sought and these must 
be filed with the Greffier and served on every other 
party to the proceedings in respect of which the appeal 
is being made within 10 days of the making of the 
order or decision complained of.’ 

26.11. The date for the hearing of the appeal is to be fixed by 
application to the Bailiff in Chambers in the ordinary way for a 
summons under RCR 20/1((3)(5) (by RCR 20/2(3)) although in 
practice date-fixes are made to the Bailiff’s Secretary. The 
appellant must apply to fix a date to hear the appeal no later 
than 10 days after serving his notice served, otherwise his 
appeal will be deemed abandoned (by RCR 20/2(4)). 

Approach of the Royal Court to appeals from Greffier 

26.12. Unfortunately, the cases regarding the approach of the Inferior 
Number to an appeal from the decision of the Greffier are 
somewhat contradictory and there is no demonstrably clear 
approach. However, from the cases taken as a whole, and from 
RCR 20/2 as currently drafted, it appears that while the 
Inferior Number retains an unfettered discretion as to the 
manner in which it will conduct and approach the appeal, the 
hearing appellant has the burden of showing why the Greffier’s 
decision should not stand. 

26.13. The fundamental rationale which appears to govern an appeal 
from the Greffier to the Inferior Number is that when he 
exercises a judicial function, the Greffier is acting as a 
delegate of the Court to exercise its discretion.882 When, 
therefore, an appeal is made to the Inferior Number the 
appellant is invoking the same discretion of the Royal Court 
that was invoked before the Greffier, albeit now before a 
different formation of the Court. So, the discretion being the 
same, the powers of the Court are the same: they are 
unfettered (subject to the principles applicable to the 
application or discretion in question). However, since the 
Inferior Number is not examining the matter for the first time, 
it will naturally have regard to the factors which influenced 
the Greffier and the decision he made.  In particular, the 
courts are mindful that the Greffier’s specialist province is 
interlocutory procedure and they are therefore respectful of 
his expertise in respect of this. It can also be extrapolated 

                                             
882 See above at 1.68 to 1.79. 
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from this that the reason for the Court delegating its authority 
to the Greffier is that there is a specialised officer to deal with 
such interlocutory matters leaving the Inferior Number free to 
specialise in final hearings and such other matters as it does 
not delegate to the Greffier.  In other words, an appeal to the 
Inferior Number is in effect a derogation from the delegation.  

26.14. There is also a practical reason which may well tell on the 
approach of the Inferior Number. If a hearing is de novo as of 
right, there is a risk that each application will be heard twice 
in any event as the parties will simply exercise that right. In 
practice, there are two reasons why this will not happen in 
every case. First, in the case of many interlocutory matters 
(such as case management issues, but including more 
contentious interlocutory matters such a security for costs), 
the parties may have differing preferences as to how the 
matter is managed but without involving matters of either very 
great principle or significant practical disadvantage to the 
party whose preference does not prevail.  Second, the party 
losing before the Greffier will have to weigh the cost of an 
appeal, including a potential costs order against him should his 
arguments fail a second time, against the practical benefit to 
be obtained by bringing an appeal. Nevertheless, the Court will 
be astute not to encourage a culture or practice by which 
every interlocutory decision is subject to two hearings, but 
equally astute to retain a supervisory function for cases where 
important principle or important practical consequences are 
involved.  

26.15. This is itself implicit in the current RCR. RCR 20/2 provides that 
appeals from the Greffier are brought to the Inferior Number 
by summons, as did previous editions of the Royal Court 
Rules,883 but further requires that grounds of appeal be 
annexed to the summons,884 which previous versions of the 
Royal Court Rules did not.885  Hence, the position appears to be 
that the Royal Court, as the Superior Number promulgating the 
RCR, has subtly emphasised the delegation of certain decisions 
to the Greffier.  

Cases regarding an appeal from the Greffier to the Inferior Number 

26.16. In Hanby v Oliver 1990 JLR 337 the Court of Appeal  held that 
when hearing appeal from Judicial Greffier, Royal Court is 
entitled to approach matter de novo and to exercise discretion 
unfettered by previous exercise of discretion by Judicial 
Greffier, although Judicial Greffier’s view should be given due 
weight.  

26.17. In so holding, the Court of Appeal referred to the previous 
decision of Heseltine v Strachan 1989 JLR 1, which held that an 
appeal from the Greffier to the Inferior Number was by way of 
rehearing because the discretion exercised by the Greffier (in 

                                             
883 eg r 15/2(1) Royal Court Rules  1992. 
884 RCR 20/2(2). 
885 See Royal Court Rules 1992 as amended r 15(2). 



Civil Procedure Study Guide 2010 - 2011 311 

Heseltine, being the discretion to award security for costs) was 
vested in the Royal Court. There was therefore no reason why 
the Royal Court could not exercise its discretion in a way 
contrary to the decision of the Greffier. However, the Court 
observed that weight will obviously be given to the Greffier’s 
decision.  In short, the Royal Court could allow an appeal from 
an exercise of discretion by the Greffier simply because it 
would have reached a different decision:  B v R 2002 JLR N9. 

26.18. However, the Royal Court subsequently appeared to depart 
from this position, indicating that an appeal from the Greffier 
to the Inferior Number will be treated as a review.  In 
Richomme v Le Gros 1994 JLR N7 and Strecker v Simpkin 1996 
JLR N9 the Royal Court held that it will not treat an appeal 
from the decision of the Greffier as a retrial of the issues de 
novo unless it must do so to ensure that justice be done. In 
Richomme v Le Gros 1994 JLR N7 the Court observed that the 
Greffier should ensure proceedings are recorded so that a 
transcript is available:  the unavailability of a proper transcript 
of proceedings before the Greffier is one circumstance where, 
in the interests of justice, a rehearing would be justified.  

26.19. Then, in Richardson v Denman 1997 UJ 201 the Court held that 
is should not interfere with a final decision of the Greffier 
unless it is plainly wrong, holding that the Royal Court would 
interfere with the Greffier’s decision when necessary in order 
to do justice to both parties.   Richardson concerned an appeal 
from the Greffier regarding the division of matrimonial 
property. In such cases, there is seldom a ‘right’ answer but 
the Court must slice a Gordian knot in order achieve a fair 
result. These cases could therefore be a special category of 
case, on the ground that either the jurisdiction of the Greffier 
as Registrar of the Family division differs materially to that of 
the Greffier as Greffier in any other division, or that the 
subject matter warranted a different approach as is almost 
inevitable that differing formations of the Court will have a 
different view of the matter, none of which can generally be 
said to be right or wrong. 

26.20. However, the Court has subsequently disclaimed either of these 
grounds. In Murphy v Collins 2000 JLR 276 it held that an 
appeal from the Greffier to the Inferior Number is not akin to 
an appeal to the Court of Appeal (namely, that it is treated as 
an appeal from a discretion which will only be interfered with 
on the basis of a misdirection of law, taking account of 
irrelevant matters, the decision’s being plainly wrong, or there 
being some other reason for which the decision is unjust as to 
which see below at 26.95, 26.99). To the extent that 
Richomme and Richardson suggested this, they were based on 
the assumption that the Greffier had equivalent status to the 
Bailiff. This is not the case, and (by reference to the position 
of District and Circuit Judges in England) the discretion given 
to the Royal Court is only initially delegated to Greffier and 
therefore remains for the Inferior Number to exercise on 
appeal. Therefore, on appeal from the Judicial Greffier the 
Royal Court does have an unfettered discretion to hear that 
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appeal as it thought the circumstances and justice of the case 
required.  

26.21. The Court went on to hold that an appeal from the Greffier to 
the Inferior Number is not a rehearing de novo but the court is 
entitled to look at the matter afresh subject to certain clear 
principles, namely that: 

a) the judge should exercise his own discretion but might 
give such weight as he thought fit to the manner in 
which the discretion had been exercised below;  

b) no party had an unfettered right to begin entirely again 
de novo, but was subject to the discretion of the judge 
as to the admission of further evidence and the 
reopening of matters already determined below; and  

c) in exercising that discretion, the judge would consider 
whether such evidence was credible and relevant; and 
the matter would be sent back for determination in the 
light of the court’s ruling. 

26.22. However, the Court also declined to hold that Richomme and 
Richardson (and therefore, by inference, Strecher which 
followed Richomme) were wrong, but were merely looking at 
the same question from a different perspective. In effect, the 
Court was explaining these as specific examples of the Court 
exercising its unfettered discretion.  

26.23. Since those decisions, the Superior Number has made rules 
which include RCR 20/2 in its current form. This provides that 
appeals from the Greffier are brought to the Inferior Number 
by summons, as did previous editions of the Royal Court 
Rules,886 but further requires that grounds of appeal be 
annexed to the summons887 which previous versions of the 
Royal Court Rules did not.888   So, the rule now requires the 
appellant to state why he is appealing, indicating that the 
reasons given should state what is alleged to be wrong with the 
Greffier’s decision. However, the Superior Number stopped 
short of prescribing in the rules whether the appeal will take 
place as a hearing de novo, a rehearing, or a review:  contrast 
r 2(1) of the Court of Appeal (Civil) Rules 1964 which states 
that appeals to the Court of Appeal shall be by way of 
rehearing (as to which see below at 26.94 et seq).889 

26.24. For these reasons, it therefore appears that an appeal from the 
Greffier to the Inferior Number will effectively be by way of 
review, in as much as the appellant must state his grounds for 
appealing which he will then need to substantiate at the 
hearing. He will therefore have to advance positive reasons for 
not allowing the Greffier’s decision to stand, and the approach 

                                             
886 For example R 15/2(1) Royal Court Rules 1992. 
887 RCR 20/2(2). 
888 See Royal Court Rules 1992 as amended r 15(2).  
889 If reference were to be made to English practice, the approach taken in RCR 20/2 
contrasts with that in CPR 52.11(1) which expressly provides that all appeals shall be 
by way of review. 
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of the Court will be that it will need persuading away from the 
decision of the Greffier.  

Appeal of Greffier’s decision to Court of Appeal from Inferior Number 

26.25. Fortunately, the position regarding second appeals in respect of 
the Greffier’s decision, from the Royal Court to the Court of 
Appeal is much clearer. 

26.26. The Court of Appeal has jurisdiction to hear such appeals, 
provided leave is granted, pursuant to arts 12(1) and 13 of the 
Court of Appeal (Jersey) Law 1961 (as to which see below at 
26.34 to 26.36).890 

26.27. The approach of the Court of Appeal is to review the exercise 
of the Royal Court’s discretion, and it will not interfere unless 
satisfied that the Royal Court has exercised its discretion on 
wrong basis.891 

Royal Court to Court of Appeal 

The Court of Appeal 

26.28. The Court of Appeal is a statutory creation established by Art 1 
Court of Appeal (Jersey) Law 1961. Its judges are the Bailiff 
and Deputy Bailiff and such other judges as are appointed as 
Judges of the Court of Appeal by Her Majesty.892  To qualify for 
appointment as a judge of the Court of Appeal, the candidate 
must be hold or have held judicial office in the 
Commonwealth, have been at least ten years in practice at the 
bar of Jersey,  England and Wales, Scotland, Northern Ireland, 
Guernsey or the Isle of Man.893 Anyone appointed to be judge 
of the Court of Appeal may not practise at the bar in Jersey or 
be otherwise concerned, directly or indirectly, in any matter 
arising as counsel, solicitor, arbitrator or referee,894 and 
continues to hold his office during good behaviour.895  

26.29. The Court of Appeal does not sit permanently. It is convened as 
and when necessary by the Bailiff or Deputy Bailiff;896 
additional sittings to those planned may be arranged where 
there is an urgent appeal.897  When convened, the Court will 
usually sit in the Royal Court Chamber, States’ Chamber or 
Library of the States’ Building. The Court is duly constituted if 
consists of an uneven number of not less than three of 
judges898 (it usually sits as a court of three) and its decisions 
are by the majority view of the judges sitting on any given 
matter.899  However, certain powers of the court may be 

                                             
890 Hambros v Eves 1994 JLR 315. 
891 Hanby v Oliver 1990 JLR 337; see also Cutner v Green 1980 JJ 269 and Rahman v 
Chase 1984 JJ 127 and below at 26.95, 99 
892 Art 2 Court of Appeal (Jersey) Law 1961. 
893 Ibid.  
894 Art 4 Court of Appeal (Jersey) Law 1961. 
895 Art 3 Court of Appeal (Jersey) Law 1961. 
896 Art 9(1) Court of Appeal (Jersey) Law 1961. 
897 Holderness v Holderness 1985-6 JLR N7. 
898 Art 9 Court of Appeal (Jersey) Law 1961. 
899 Art 10 Court of Appeal (Jersey) Law 1961. 
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exercised by a single judge, in which case that Judge need not 
sit to decide the matter in Jersey.900     

26.30. Art 18(1) Court of Appeal (Jersey) Law 1961 provides that a 
single judge may decide any matter incidental to ‘any appeal 
pending before the Court’ which does not decide the appeal 
itself, and may make any interim order to prevent prejudice to 
the claims of any parties pending an appeal as he may think fit 
‘at any time’.901  An appeal is clearly pending when notice of 
appeal served.902 However, it ‘does not follow that an appeal is 
not pending before that has been done, although an appeal is 
not it considered pending merely because a party is 
considering appealing or has formed an intention to appeal.’903   
If a party has drawn up a notice of appeal, has placed before a 
judge of CA, says he is in difficulty over serving it and asks 
judge to make an order to facilitate service, in our judgment 
the appeal is pending within Art 18.904 Art 18(1) Court of 
Appeal (Jersey) Law 1961defines the powers of the single 
judge, it does not provide that a given application must be 
made at some stages to a single judge, but others to full 
court.905   Any order so made by a single judge may be 
discharged by the Court sitting with at least three judges.906    

26.31. No judge can sit on to hear an appeal (or any proceedings 
prelimnary or incidental to an appeal) from any judgment, 
order, sentence, or conviction pronounced by a court of which 
he was a member.907   

26.32. The Bailiff is President of the Court of Appeal.908  Where the 
Bailiff is unable or declines to preside at a sitting of the Court, 
the Deputy Bailiff presides and if the Deputy Bailiff is unable or 
declines to do so, the remaining members of the Court select 
member to preside over that sitting.909 

26.33. The Viscount and Judicial Greffier are officers of the Court of 
Appeal with duties corresponding to those they discharge in 
the Royal Court (as to which see Chapter 1 above).910 

Civil jurisdiction of the Court of Appeal 

26.34. Civil appeals to the Court of Appeal and matters ancillary to 
them are regulated by Part 2 of the Court of Appeal (Jersey) 
Law 1961. Within this Part of the Law, the civil jurisdiction of 
the Court of Appeal is provided by arts 12 and 13 Court of 
Appeal (Jersey) Law 1961: 

 

                                             
900 Art 11 Court of Appeal (Jersey) Law 1961. 
901 Art 18(1) Court of Appeal (Jersey) Law 1961. 
902 Cridland v De Clerq 1992 JLR 34. 
903 Ibid. 
904 Ibid. 
905 Ibid. 
906 Arts  9 18(2) Court of Appeal (Jersey) Law 1961. 
907 Art 9(1B) Court of Appeal (Jersey) Law 1961. 
908 Art 9(2) Court of Appeal (Jersey) Law 1961. 
909 Art 9(3) Court of Appeal (Jersey) Law 1961. 
910 Art 7 Court of Appeal (Jersey) Law 1961. 
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‘12 Jurisdiction 

(1) [Repealed]  

(2) Subject as otherwise provided in this Law and to rules of 
court, the Court of Appeal shall have jurisdiction to 
hear and determine appeals from any judgment or order 
of the the Royal Court when exercising  jurisdiction in 
any civil cause or matter.  

 (3) For all purposes of and incidental to the hearing and 
determination of any appeal, and the amendment, 
execution and enforcement of any judgment or order 
thereon, the Court of Appeal shall have all the power, 
authority and jurisdiction of the Royal Court, and shall 
have power, if it appears to the Court that a new trial 
or hearing ought to be had, to order that the verdict 
and judgment be set aside and a new trial be had. 

(4) The Court of Appeal shall exercise such additional 
appellate jurisdiction as may be conferred upon the 
Court by any enactment passed by the States and 
confirmed by Order of Her Majesty in Council. 

(5) This Part shall apply to cause mixtes as it applies to civil 
causes and matters. 

13 Limitation on Appeals 

No appeal shall lies under this part – 

(a) from any decision which, by virtue of any enactment, is 
final; 

(b) from a final order for the dissolution or nullity of 
marriage, by any party who, having had time and 
opportunity to appeal from the decree on which the 
final order was founded, has not appealed from that 
decree;[or] 

… 

in such other cases of the nature of final decisions as may be 
prescribed.’ 

26.35. Subject to the express restrictions in Art 13, Art 12 gives the 
Court a wide jurisdiction: essentially, all matters which are not 
wholly criminal are dealt with by the Royal Court may be 
appealed to the Court of Appeal unless they are restricted by 
some other enactment, and a right of appeal is presumed in 
the absence of statutory exclusion, even where there are 
alternative remedies to bringing an appeal.911  So, for example, 
appeals lie to the Court of Appeal from the Royal Court in 
respect of an exercise by the Royal Court of disciplinary 

                                             
911 In re Blue Horizon Holidays 1997 JLR 124. 
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jurisdiction over an advocate912 and a declaration en 
désastre.913 

Method of appealing 

26.36. By Art 13 Court of Appeal (Jersey) Law 1961, a party may 
appeal from the Royal Court to the Court of Appeal as of right 
in respect of most civil decisions.  Art 13 prescribes the 
situations in which leave is required, and if the matter is 
outside the scope of those so prescribed as requiring leave, the 
appeal may be brought as of right.  Art 13 provides: 

‘13 Limitation on Appeals 

(1) No appeal shall lies under this part – 

(a) from any decision which, by virtue of any 
enactment, is final; 

(b) from a final order for the dissolution or nullity of 
marriage, by any party who, having had time and 
opportunity to appeal from the decree on which 
the final order was founded, has not appealed 
from that decree; 

(c) without leave of court making the order, from 
any order – 

(i) made with the consent of the parties, or 

(ii) as to costs only which by law are left to 
its discretion; 

(d) [Repealed] 

(e) without leave of court whose decision is sought 
to be appealed from, or of Court of Appeal, from 
any interlocutory order or interlocutory 
judgment, except – 

(i) where the liberty of the subject or the 
custody of infants is concerned, 

(ii) in the case of a decree in a matrimonial 
cause or a judgment/order in admiralty 
action determining liability, 

in such other cases of the nature of final 
decisions as may be prescribed 

(2)     An application to the Court of Appeal for leave pursuant 
to paragraph (1)(e) shall be made to a single judge of 
that Court. 

                                             
912 Re. An Advocate 1978 JJ 193. 
913 In re Blue Horizon Holidays 1997 JLR 124. In Mayo Associates SA v Cantrade Private 
Bank Switzerland (CI) Ltd 1998 JLR 173 the Court of Appeal held that ‘cause or 
matter’  (in that case, in relation to r 12(1) Court of Appeal (Civil) Rules 1964) is very 
wide in its ambit and encompasses interlocutory applications. 
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(3)    Subject to paragraph (4), the single judge’s decision on 
the application shall be final. 

(4)     The single judge may at any stage refer the application 
to the full Court of Appeal for decision.’ 

Applications for leave to appeal 

26.37. So, leave is required to bring an appeal: 

a) from the Royal Court  to bring an appeal against: 

i) a consent order  

ii) an order for costs, where such costs are in the 
discretion of that Court as a matter of law:  this 
includes an appeal which was possible without leave 
settled save as to costs the appeal transformed into 
a costs appeal for which leave was required.914 

b) from either the Royal Court  or Court of Appeal in 
respect of any interlocutory order or judgment (except 
where it is an interlocutory order or judgment in 
respect of liberty of the subject, the custody of children 
or liability in a matrimonial cause or admiralty).  

It follows that in respect of other civil orders and judgments, 
appeal from the Royal Court to the Court of Appeal is 
effectively as of right.  In other words, if it is not a case in 
which leave is expressly required, it is not necessary to apply 
for leave to appeal. 

26.38. An order is a final order if it will dispose of the matter of which 
the Court is seised, which ever way the matter is decided by 
the making of that order.915  Conversely, an order is an 
interlocutory order where it will not dispose of the matter in 
full either way it is decided, even where it might dispose if the 
matter completely if it is decided one way, rather than the 
other. So, for example, a judgment given at the end of a trial 
is the classic example of a final order, as it is the very purpose 
of bringing proceedings. Following the trial, the Court having 
considered the evidence and law pronounces in such a 
judgment whether the claim has succeeded or not.  However, 
a case management direction, such as an order to serve expert 
evidence, is not dispositive of the case and is obviously an 
interlocutory order.  In between these two extremes are 
applications and orders where one party is trying to dispose of 
the proceedings or an issue within them for once and for all. 
For example, a summary judgment application is an attempt by 
the plaintiff to obtain a final judgment in his favour on his 
claim. However, the application will only dispose of the 
proceedings (or issue on which summary judgment is sought) 

                                             
914 Lapidus v Lapidus 1987-8  JLR N2. 
915 Planning and Environment Committee v Lesquende 2003 JLR 15 (JRC); approved by 
CA Planning and Environment Committee v Lesquende 2003 JLR 409; followed Jersey 
Post v Chartier 2007 JLR 187 (JCA). See also Briggs v Sayers 1963 1 JJ 311. 
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where it succeeds. If it does not, the action continues on to 
trial as normal. So, a summary judgment application cannot 
decide the proceedings completely which ever way it is 
decided, and it is therefore an interlocutory order. 

26.39. When applying this test, care needs to be taken to ascertain 
exactly what order is being appealed form and therefore to 
what does the test apply.  Applications to strike out potentially 
pose peculiar complications, although the usual position is 
clear and well established. The application to strike out itself 
is plainly an interlocutory order, as it does not dispose of the 
proceedings which ever way it is granted, and consequently 
applications to strike out have long been treated as 
interlocutory orders.916  However, where an application to 
strike out is granted and judgment entered as a consequential 
order, that judgment may or may not be a final judgment. It 
seems that where the order is consequential on the striking 
out, the striking out and judgment entered are parts of the 
composite exercise of jurisdiction contained in RCR 6/13(1), 
and therefore interlocutory as the application is dispositive 
only if acceded to. However, in certain situations, the striking 
out may be separated from the entering of judgment: eg Briggs 
v Sayers 1963 1 JJ 311 where the Inferior Number entered final 
judgment after declining to uphold a plea in bar. An applicant 
to strike out may wish to obtain a judgment on the merits, for 
example, for the purposes of enforcement of the judgment in a 
jurisdiction overseas. The consequential order may therefore 
be that the matter be formally heard and proven, the effect of 
the striking out being that the respondent is prevented from 
advancing a positive case by reason of no longer having a 
pleaded case before the Court. In such circumstances, the 
judgment appealed would be a final order. 

Method of applying for leave 

26.40. An application for leave should be made in the first instance to 
the Royal Court, ideally orally at the time the judgment or 
order appealed is made.917  If this is not possible, or is refused, 
the application is made by notice in the same form as a notice 
of appeal (as to which see below at 26.46 to 26.48).918  An 
applicant may be penalised in costs if he applies direct to the 
Court of Appeal and such a direct application is 
unwarranted.919 

26.41. As applications for leave are to be made to the ‘court whose 
decision is sought to be appealed from’, it is not clear whether 
the Court of Appeal (Jersey) Law 1961 requires the application 
to be made to the Royal Court as constituted which made the 
order appealed from (ie. the same judge and Jurats), or simply 

                                             
916 Cooper v Lieutenant Governor 2001 JLR 325. 
917 Para 4.1 (a) consolidated practice direction CA 05/01; Glazebrook v The Housing 
Committee of the States of Jersey 2002 JLR N44; Jersey Post v Chartier 2007 JLR 187. 
918 Consolidated Practice Direction CA 05/01. 
919 Consolidated Practice Direction CA 05/01; Glazebrook v The Housing Committee of 
the States of Jersey 2002 JLR N44. 
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the Royal Court generally. As a matter of practice, it appears 
the preferred approach is that the application be made to the 
same personnel as made the order.920    In any event, it will 
usually be more convenient, where possible, to seek leave to 
appeal at the time the order is made as then it is done and the 
first requirement of Art 13(d)(e) satisfied,  with all interested 
present: the judge, jurats (if sitting) and the parties present, 
and the consolidated practice direction directs that the 
application should be made at this time.921 

26.42. Should the applicant make an application for leave to the Court 
of Appeal, his application is made to a single judge.922  The 
decision of the single judge is final923, although he may refer 
the application to the full Court of Appeal for decision.924 
Where an application for leave is to be heard at a full sitting of 
the Court of Appeal, the parties should normally prepare for 
the hearing of the appeal itself if leave is granted. Obviously, 
this will save time and expense and although the court need 
not consider the merits of the appeal when considering 
whether to grant leave it may be appropriate to do so.925 

Approach of courts to applications for leave to Court of Appeal 

26.43. The Court will grant leave to appeal where:926  

a) there is a clear case of something having gone wrong in 
the decision appealed from;927 

b) the question to be raised on the appeal is one of general 
principle, decided for the first time; or 

c) the case involves a question of importance upon which 
further argument and a decision of the Court of Appeal 
would be to the public advantage. 

26.44. There is an aspect to which these questions are a focused 
application of the question whether the appeal has a realistic 
prospect of success, and the court may consider the approach 
of the Court of Appeal to the relevant issue:  for instance, 
where the proposed appeal would be an appeal from the 
exercise of a discretion, the court may consider the limited 
grounds on which the Court of Appeal would interfere with 
such an exercise.928  However, a consideration of the prospects 

                                             
920 Vekaplast v Picot (CI) Limited 1989 JLR 269; Glazebrook v The Housing Committee 
of the States of Jersey 2002 JLR N44. 
921 Para 4.1 (a) Consolidated Practice Direction CA 05/01. 
922 Art 13(2) Court of Appeal (Jersey) Law 1961 
923 Art 13(3) Court of Appeal (Jersey) Law 1961 
924 Art 13(4) Court of Appeal (Jersey) Law 1961 
925 Glazebrook v The Housing Committee of the States of Jersey 2002 JLR N44. 
926 Glazebrook v The Housing Committee of the States of Jersey 2002 JLR N43 ; 
Britannia Building Society v Milbourn 2007 JLR N11; Vekaplast v Picot (CI) Limited 
1989 JLR 269. 
927 Per Glazebrook v The Housing Committee of the States of Jersey (2002) JCA 217 
2002 JLR N44, this does not require the applicant to establish a prima facie case of 
something having gone wrong, as previously held in Vekaplast v Picot (CI) Limited 1989 
JLR 269. 
928 Brittannia Building Society v Milbourn 2007 JLR N11; Glazebrook v The Housing 
Committee of the States of Jersey 2002 JLR N44. 
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of success alone is not a valid substitute for addressing the 
three questions set out above.929   Where the merits are 
addressed, the appellant should be given the benefit of the 
doubt, but if the court is satisfied that there is no prospect of 
the appeal succeeding it has a duty to refuse leave. 

Failure to obtain leave to appeal   

26.45. Where an appellant should have, but failed to, obtain leave to 
appeal before bringing an appeal that appeal would not be a 
nullity but would proceed to a hearing pursuant to the 
machinery of the Court of Appeal (Jersey) Law 1961 and Court 
of Appeal (Civil) Rules 1964 (see below at 26.46 to 26.51) 
which would require the Greffier to set down the appeal for 
hearing.930  The failure to obtain leave would be a point to be 
considered at the hearing of the appeal.931 

26.46. The appellant would have to obtain formal leave to bring his 
appeal out of time, since by reason of Art 13 Court of Appeal 
(Jersey) Law 1961 where leave is required the Court does not 
have jurisdiction to hear the appeal unless such leave is 
obtained.  

Bringing the appeal 

Appellant’s notice of appeal 

26.47. An appeal is brought by serving a notice of appeal in the form 
prescribed by the Court of Appeal (Civil) Rules 1964.932  The 
appellant must arrange for the notice to be served by the 
Viscount within one month from the date on which the 
judgment or order appealed was pronounced933 or seven days 
after the grant of leave to appeal934 (as appropriate) on all 
parties who are directly affected by the appeal, but unless the 
Court directs otherwise, it is not necessary to serve the notice 
on any other party not directly affected.935  For example, 
where plaintiff successfully sues a defendant who 
unsuccessfully cited a third party, the defendant may wish to 
appeal the judgment as affects him and the third party while 
accepting the judgment as between him and the plaintiff. That 
being so, he need serve his notice of appeal on the third party 
only.    

26.48. The notice of appeal must identify the order appealed, the 
grounds of appeal and the precise order sought from the Court 
of Appeal.936  The appellant is bound by the grounds of appeal 
and order sought as specified by him in his notice of appeal. 

                                             
929 Brittannia Building Society v Milbourn 2007 JLR N11 not following Maçon v Quérée 
(née Colligny) 2001 JLR 187 and Tomes v Coke-Wallis Royal Ct., January 14th, 2002. 
930 Ernest Farley and Son Ltd v Takilla Ltd  1984 JJ 123. 
931 Ibid. 
932 R 2(1) Sch Court of Appeal (Civil) Rules 1964. 
933 R 2(1) 3, 17 Court of Appeal (Civil) Rules 1964. 
934 R 2(1) 16(3) 17 Court of Appeal (Civil) Rules 1964. 
935 Court of Appeal (Civil) Rules 1964. 
936 R 2(2) Sch Court of Appeal (Civil) Rules 1964. 
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He may not depart from them without the leave of the 
Court.937 

26.49. Within seven days of serving his notice of appeal the appellant 
must apply to have the appeal hearing set down.  Where the 
appellant has served the notice of appeal on more than one 
party this seven day period starts with the latest service on 
those parties.938 The appellant applies to set down the appeal 
for hearing by leaving the notice of appeal and a copy of the 
Viscount’s record of service with the Greffier.939  The Greffier 
must then cause the appeal to be set down in list of appeals940 
and the appellant must give notice of that setting down within 
two days of the Greffier’s doing so.941  

Respondent’s notice 

26.50. At this stage, a respondent to the appeal need take no steps if 
he supports the order appealed only on the grounds given by 
the Royal Court. However, if he wishes to advance any other 
grounds for supporting the order, or if he himself wishes to 
contend that the order appealed should be varied, he must file 
a respondent’s notice.942  The respondent’s notice must give 
notice of the other grounds on which he supports the order 
appealed, or specify the precise form of order he seeks and 
the grounds on which he seeks it.943  Just as the appellant is 
bound by his notice of appeal, so the respondent may not raise 
any grounds for either supporting or varying the order 
appealed (other than the grounds given by the Royal Court) or 
seek any order other than that specified in the respondent’s 
notice.944  

26.51. A respondent must serve his respondent’s notice within 14 days 
after being served with the notice of appeal, and must serve it 
on any party directly affected by his contentions.945  He must 
then file the notice with the Greffier within two days of so 
serving it.946 

26.52. One advantage to a respondent of the respondent’s notice 
procedure is that he can include matters in the notice for 
which, if he wished to raise in a notice of appeal, he would 
have to see leave, such as a costs order. In Careves 
Investments Ltd v Hotel Beau Rivage 1985-6 JLR 303 the 
respondent to a notice of appeal did just that, filing a 
respondent’s notice solely challenging original order as to 
costs. The Court of Appeal upheld the respondent’s notice as 
Art 13(c)(ii) Court of Appeal (Jersey) Law 1961 only operates to 
prevent a party commencing appeal in respect of costs alone 

                                             
937 R 2(3) Court of Appeal (Civil) Rules 1964. 
938 R 4(1) Court of Appeal (Civil) Rules 1964. 
939 R 4(2) Court of Appeal (Civil) Rules 1964. 
940 R 4(3) Court of Appeal (Civil) Rules 1964. 
941 R 4(4) Court of Appeal (Civil) Rules 1964. 
942 R 5(1)(2) Court of Appeal (Civil) Rules 1964. 
943 R5(1)(2) Court of Appeal (Civil) Rules 1964. 
944 R 5(3) Court of Appeal (Civil) Rules 1964. 
945 R 5(4) Court of Appeal (Civil) Rules 1964. 
946 R 5(5) Court of Appeal (Civil) Rules 1964. 



322 Civil Procedure Study Guide 2010 - 2011 

without leave: it does not extend to a respondent’s notice 
solely challenging an order for costs. 

Amendment of notice of appeal or respondent’s notice 

26.53. The appellant or respondent may amend their respective 
notices without leave of the court up to 14 days fixed for the 
hearing of the appeal. Each may do so by serving and filing a 
supplementary notice on the other parties to the appeal on 
whom his original notice was served.947  The rules require the 
notice to be served on the parties and then filed with the 
Greffier within two days after such service.948  

26.54. Where less than 14 days remain until the date fixed for the 
hearing of the appeal, the appellant or respondent may still 
amend his notice of appeal or respondent’s notice provided he 
obtains the leave of the Court: the rules provide that he may 
amend his notice with leave of the Court at any time.949  

Preparation for hearing and fixing date 

26.55. As soon as appeal set down the Greffier must obtain the official 
record of the proceedings appealed and forward a transcript of 
it to the appellant.950    Within one month of receiving the 
transcript, the appellant must lodge with the Greffier four 
copies of the following documents each in separate files in 
chronological order (and serve further copies on the 
respondent within two days of doing so):951 

a) all orders, acts, judgments, pleadings, the notice of 
appeal or application for leave to appeal, and other 
formal documents made or served to date in the 
proceedings (which should be kept up to date as the 
proceedings appealed or appeal itself progresses)  

b) the transcript of the hearing appealed; 

c) relevant exhibits; 

d) any affidavits or official records of evidence given on 
commission or before the Viscount); and 

e) contentions to be urged and authorities to be cited by 
the appellant in support of his appeal, which are 
referred by the Court of Appeal (Civil) Rules 1964 as the 
‘appellant’s case’. 

26.56. The appellant’s case should be concise and cross-referenced. 
The Court of Appeal has stated its requirements in this respect 
on a number of occasions by practice direction and during the 
course of its judgments.  

                                             
947 R 6(1)(b) Court of Appeal (Civil) Rules 1964. 
948 R 6(2) Court of Appeal (Civil) Rules 1964:  service is to be effected via the Viscount. 
949 R 6(1)(a) Court of Appeal (Civil) Rules 1964. 
950 R 7 Court of Appeal (Civil) Rules 1964. 
951 R 8(1) Court of Appeal (Civil) Rules 1964; para 4.2 Consolidated Practice Direction 
CA 05/01; Benest v Le Maistre 1998 JLR 213. 
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26.57. The contentions should be written as brief statements, in 
summary form, of the relevant points to be made at the 
hearing of the appeal, and should not in any way usurp any 
part of the function of oral argument in court. They are an 
aide-mémoire for convenience of reference and understanding 
before and during the hearing.952  They should contain a 
dramatis personæ listing and explaining the relevant persons 
involved and a chronology of relevant events, cross referenced 
to the relevant documents and, where possible, agreed with 
the respondent953 and cite the authorities in support of the 
points with proper references to names of cases, law reports 
and relevant passages in those law reports.954   The file of 
authorities should contain separate sections in the following 
order for Jersey authorities and statutes and then relevant 
authorities and statutes from other jurisdictions. Again, these 
should be in chronological order and it may be appropriate to 
group them by issue to which they relate. 

26.58. Quotations from evidence should not be needed in the 
contentions, and should they really need to be included they 
should be kept short in any case.955  Instead, the case on 
appeal should include references to the passages in the 
transcript and the page numbers of the documents relied upon 
in support of each paragraph of the case.956   Where such 
references cannot be given until the record for the use of the 
Court is finally prepared and paged, they should nonetheless 
be inserted at that stage to perfect the appellant’s case for 
use at the hearing.957 

26.59. If the appellant fails to do all this within one month as 
required, his appeal deemed to have been abandoned (subject 
to Rule 16 extension of time).958 

26.60. The Respondent must then, within one month after receiving 
the appellant’s case, R must lodge 4 copies of contentions to 
be urged and authorities cited (the ‘respondent’s case’) with 
the  Greffier and serve it on the appellant within a further two 
days of doing so.959  These time limits apply whether or not the 
respondent has himself served a respondent’s notice. If the 
respondent fails to file his case within the month as required, 
the Court of Appeal may refuse to hear from him when it hears 
the appeal.960   

                                             
952 Para 2.4 consolidated practice direction CA 05/01; Shales v Jersey Granite & 
Concrete Co Ltd 1967 JJ 755. 
953 Para 4.2(2)(b) Consolidated Practice Direction CA 05/01;  Benest v Le Maistre 1998 
JLR 213. 
954 Para 4.2(2)(c) Consolidated Practice Direction CA 05/01; Robertson v St Helier 
Welfare Board 1985-6 JLR N7. 
955 Shales v Jersey Granite & Concrete Co Ltd 1967 JJ 755. 
956 Para 4.2(2)(c); Hyams v English 1981 JJ 89. 
957 Hyams v English 1981 JJ 89. 
958 R 10 Court of Appeal (Civil) Rules 1964. 
959 R 8(3) (4) Court of Appeal (Civil) Rules 1964S. 
960 R 9(1) Court of Appeal (Civil) Rules 1964. 
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26.61. The same rules apply to the respondent’s case as are set out 
above in respect of the appellant’s case.961  The respondent 
should not add to the bundle of acts and evidence or 
authorities provided by the appellant unless a document or 
authority has not been included by him.962 In the case of 
procedural and evidential documents, the bundle should be 
treated as a common bundle and the parties agree the 
contents wherever possible.963 

26.62. The Greffier will automatically fix a hearing date when the one 
month period for the filing of the respondent’s case has 
expired (whether the respondent has filed his case or not).964  
That hearing date will be at least a further 14 days from then, 
unless all parties to the appeal agree otherwise965 (and such a 
sooner date is available). The Greffier’s obligation to do so is 
mandatory, and provided the appellant has lodged his bundle 
and case, the Greffier must fix a date even where there is 
some defect in procedure, such as a failure to have obtained 
leave to bring the appeal.966 When he has fixed a date, the 
Greffier will give notice to the appellant who must then give 
not less than 10 clear days’ notice to every other party on 
whom he served his notice of appeal.967 The appellant’s 
obligation to inform the other parties must me complied with 
strictly: a failure by him to do so, even where others (such as 
the Greffier) attempt to notify the other parties, may result in 
any order subsequently made being set aside.968  

Extensions of time 

26.63. By r 16(1) Court of Appeal (Civil) Rules 1964, the Court or a 
judge of the Court, can extend any time limit provided in the 
Court of Appeal (Civil) Rules 1964 relating to Appeal on such 
terms as the justice of case requires. The rule makes clear 
expressly that such an extension may be granted even after 
the expiry of the time period in question.   Further, by r 16(2) 
the court below may extend the period for serving a notice of 
appeal provided in r 3 Court of Appeal (Civil) Rules 1964. 

26.64. R 16 is a self-contained code for applications for extension of 
time, which permits applications for an extension of time to be 
made to either a single judge or the full Court.969  As r 16 is a 
self-contained code, where an application is made to the single 
judge it is made pursuant to r 16 alone and not pursuant to Art 
18 Court of Appeal (Jersey) Law 1961. This has two important 
results. First, an application can be made to the single judge 
for an extension of time even after a deadline has passed 

                                             
961 Para 4.4 Consolidated Practice Direction CA 05/01 
962 Para 4.4 Consolidated Practice Direction CA 05/01; Benest v Le Maistre 1998 JLR 
213. 
963 Para 4.2 Consolidated Practice Direction CA 05/01. 
964 R9(3) Court of Appeal (Civil) Rules 1964. 
965 R 9(2) Court of Appeal (Civil) Rules 1964. 
966 Ernest Farley and Son Ltd v Takilla Ltd  1984 JJ 123. 
967 R9(3)(4) Court of Appeal (Civil) Rules 1964. 
968 Davies & Christin v Riley 1975 JJ 443. 
969 Taylor v Taylor (Née Hayter) 1987-8 JLR 65. 
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which results in there being no appeal on foot (such as a 
failure to serve a notice of appeal or appellant’s case.970  This 
is possible under r 16, but not Art 18 as Art 18 is dependent on 
there being an appeal pending. Second, the full court does not 
have power to review a decision of the single judge to extend 
time, although where the single judge refuses an application to 
extend time the applicant may make a fresh application to the 
full court.971 

26.65. An application for an extension of time should be supported by 
affidavit evidence of the party itself (as opposed to his 
advocate or écrivain).972 

26.66. When exercising its discretion to allow the enlargement of time 
for appeal under the Court of Appeal (Civil) (Jersey) Rules 
1964, r.16, it was appropriate for the court to take into 
account:973 

a) the extent of the delay;  

b) any explanation for the delay; 

c)  the prospects of success of the appeal; and  

d) the risk of prejudice to other parties to the proceedings  

26.67. Where delay in complying with the conditions for appeal has 
been very short and there is an acceptable excuse for it, as a 
general rule the court will not deprive an appellant of his right 
of appeal and no question of the merits of the appeal 
therefore arises974  Good reasons for delay include a the need 
to take specialist counsel’s advice,975  or the need to appoint a 
new advocate for good reason, such as  following a breakdown 
in relationship between former advocate and client976 or 
following inadequacies on the part of the previous advocate.977  

26.68. Even where there is good reason for the delay, the court may 
still refuse to extend time if it would cause undue hardship to 
respondent.978  An increase in interest on award is not undue 
hardship as the defendant will have the use of money in 
meantime, in respect of which the award of interest is 
compensatory.979 

26.69. In Hickman v Hickman 1987-8 JLR 602 in divorce proceedings, 
the appellant had not been awarded any share of the 
matrimonial home on the ground of her conduct during the 
marriage. She wished to dispute the judgment of the Royal 
Court on the basis that the respondent had misrepresented his 

                                             
970 Ibid. 
971 Ibid. 
972 Para 4.7 Consolidated Practice Direction CA 05/01. 
973 Barker v Barclays Bank PLC 1989 JLR N2b;   Taunton v Planning and Environment 
Committee 2000 JLR N5b; B v N 2002 JLR N29. 
974 Snell v Beadle 1999 JLR N1c. 
975 AC Gallie v Davies 1985-6 JLR N2c. 
976 Ibid. 
977 Sloan v Sloan 1987-8 JLR 651. 
978 AC Gallie v Davies 1985-6 JLR N2c. 
979 Ibid. 
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financial position during the proceedings. She instructed her 
advocate to prepare a notice of appeal, and reported the 
respondent to the police in the belief that he had perjured 
himself when giving evidence to the Royal Court. Her advocate 
served and filed notice of appeal but then failed to file the 
bundle and appellant’s case within four months as required, as 
he awaited the outcome of the police investigation. The Court 
rejected her application that she was entitled to await the 
outcome of the police investigation before proceeding with her 
appeal on the basis that the maxim ‘le criminel tient le civil en 
état’ applied to a decision in criminal proceedings taking 
precedence over a decision in civil proceedings, and it was 
therefore not a valid reason for failing to file her appellant’s 
case. It would have been a simple matter to include in the 
appellant’s case a recital of the falsehoods alleged against the 
respondent (indeed, such a recital had been provided to the 
police when the appellant made her complaint).  Nor were the 
merits of the appeal good, in that even if established the 
perjury alleged did not go to the ground on which the 
appellant has been deprived a share in the property, namely 
her conduct during the marriage rather than the means of the 
husband, and there was little dispute as to the facts of her 
conduct.  

Position pending appeal 

Stay of execution 

26.70. It is axiomatic that where a party appeals a judgment or order 
he is bound by that order and objects to being bound by it. 
However, he remains bound by that order until it is set aside or 
varied by the court hearing his appeal (or any subsequent 
appeal). 

26.71. Simply bringing an appeal does not, of itself, act automatically 
as a stay of the order appealed. Nor is any act taken upon that 
judgment or order invalidated by an appeal.  If it is desired to 
postpone the effect of the order appealed, including to 
prevent any other party taking any step he would otherwise be 
entitled to take (such as enforcing a money judgment) a stay 
of execution must be sought specifically from either the lower 
court or the appeal court. 

26.72. It might be thought that, once an appeal is brought, it would 
nonetheless be sensible to stay the judgment or order which 
potentially will be overturned. However, to do so would 
deprive the victor in the lower court of the fruits of his 
victory. Even where the order appealed might be characterised 
as relatively neutral, such as an interlocutory order which 
amounts only to a case management decision, albeit one 
sufficiently important to warrant appeal, a stay would 
necessarily usurp the jurisdiction of the lower court to have 
made that order, and do so before the merits of the appeal 
have been fully argued, considered and decided by the appeal 
court.  



Civil Procedure Study Guide 2010 - 2011 327 

26.73. Hence, not only must a stay be obtained expressly from the 
lower or upper court, but also either court is unlikely to grant 
a stay except in special circumstances.  

26.74. The Royal Court having inherent jurisdiction to adjourn a 
hearing , so therefore does the Court of Appeal have 
jurisdiction to grant stays or adjournments by reason of arts 
12(1)(3), 15 and 18(1) Court of Appeal (Jersey) Law 1961.980 

Jurisdiction of Court of Appeal to grant stay 

26.75. The jurisdiction for the Royal Court or Court of Appeal to grant 
a stay of execution pending appeal form the Royal Court to the 
Court of Appeal is confirmed by r 15 Court of Appeal (Civil) 
Rules 1964.  This provides: 

‘15 Stay of Execution, etc. 

(1) Except so far as the court below or the Court may 
otherwise direct- 

(a) an appeal shall not operate as a stay of 
execution  or of proceedings under the decision 
of the court below; 

(b) no intermediate act or proceeding shall be 
invalidated by an appeal. 

(2) Where execution has been delayed by an appeal, 
interest for the period of delay at the rate of 4% per 
annum shall be allowed unless the Court otherwise 
orders.’ 

Method of application 

26.76. The jurisdiction to order a stay as stated by r 15 Court of 
Appeal (Civil) Rules 1964 is concurrent, in that it is 
simultaneously shared by the Royal Court and Court of 
Appeal.981   There is therefore nothing to prevent an 
application to the Court of Appeal directly, although by doing 
so the applicant deprives himself of a second opportunity to 
obtain a stay by making a second application to the Court of 
Appeal.982   

26.77. An application for a stay of execution should be accompanied 
by an affidavit, generally one sworn or affirmed by the party 
concerned (ie. rather than his legal representative), showing 
the circumstances relied on, whether that, unless the stay 
were granted, the appeal, if successful, would be nugatory, or 
other special circumstances.983 

Approach of the court 

26.78. Formerly, the approach of the court to an application for a stay 
of execution centred on whether, if a stay were not granted, 

                                             
980 Hickman v Hickman 1987-8 JLR 602. 
981 Sloan v Sloan 1987-88 JLR 651. 
982 Ibid.  
983 Ibid. 
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the appeal would be rendered nugatory: for example the 
payment of damages to an impecunious, overseas plaintiff 
might generate a risk that should the defendant succeed in his 
appeal, he would be unable to obtain repayment of the 
damages paid over.  The courts therefore addressed three 
criteria:  the risk of the appeal’s being rendered nugatory, the 
reasonableness or merits of the grounds for the applicant’s 
appeal, and the consequences to the parties of granting the 
stay or not.984 

26.79. However, the courts have moved away from this threefold test 
to a more open assessment of the balance of advantage.  The 
starting principle remains that there has to be a good reason 
for depriving a plaintiff of the benefits of a judgment, but the 
appellant defendant no longer has to demonstrate that refusal 
to grant a stay would result in a right of appeal being rendered 
nugatory. Instead, the court will consider the circumstances of 
the case and on what side the balance of advantage falls.985  
However, as a practical matter, whether the appeal will be 
rendered nugatory will remain an important factor in support 
of a stay, albeit that the courts are now more open to other 
circumstances as possibly also justifying a stay. 

Examples 

26.80. In Jakobsson v Offshore Nautical Sales Ltd 2003 JLR 71 the 
defendant company operated a yacht franchise. The plaintiff 
alleged that the managing director of the defendant, acting as 
its agent, entered into a contract with him to sell his yacht. 
The defendant claimed that the managing director had no 
authority to enter into contracts on its behalf in relation to the 
sale of the yacht, and that he had sold the yacht in his 
personal capacity. The Royal Court decided in favour of the 
plaintiff and ordered the defendant to pay damages of 
£125,500. The defendant appealed against the Royal Court’s 
decision and the plaintiff sought a stay of the appeal until the 
defendant paid or provided security for the judgment debt and 
his costs in the Royal Court. After the events forming the basis 
of the plaintiff’s claim, but prior to the commencement of 
proceedings, the defendant transferred its business to another 
company within the same group. It therefore had a substantial 
balance sheet deficit and, but for the financial support of its 
parent company, would have been insolvent. The defendant’s 
substantial legal costs and all other debts had been met by its 
parent company. A stay was granted because the appeal was 
arguable on both liability and quantum, but was made 
conditional on a substantial payment into court is made.  

26.81. In Veka A.G. v T.A. Picot (C.I.) Ltd 2000 JLR N6a the Court of 
Appeal granted the defendant leave to appeal against its 
decision to the Privy Council pursuant to Art 14 Court of Appeal 
(Jersey) Law 1961. The Court of Appeal made the leave 

                                             
984 Seale Street Developments Limited v M.A. Chapman & D.H Chapman 1992 JLR 242. 
985 Hotchkiss v Channel Island Knitwear Co. Ltd 2000 JLR N31b; para 4.8 Consolidated 
Practice Direction CA 05/01. 
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conditional on payment to the Greffier of security for costs 
within two months and transmitting the record within the same 
period to the Registrar of the Privy Council. It also granted a 
stay of certain steps previously ordered by the Royal Court and 
Court of Appeal. Neither condition was satisfied and the 
plaintiff applied for an order discontinuing the defendants’ 
leave to appeal and discharging the stays previously granted. 
The Court granted the application.  When the court granted 
leave subject to certain conditions and those conditions were 
not met, the effect was that the leave lapsed and the 
defendants no longer had leave to appeal. The stays had been 
granted to ensure the effect of the appeal would not be 
rendered nugatory and were conditional upon the appeal being 
pursued with all due diligence. As the appeal had not been 
pursued and as the defendants no longer had leave, the stays 
were discharged. 

Security for costs of appeal to the Court of Appeal 

26.82. The Court of Appeal is expressly given jurisdiction to order for 
security for costs, pursuant to 12(4) Court of Appeal (Civil) 
(Jersey) Rules 1964 which provides: 

‘The Court may in special circumstances order that security be 
given for costs of appeal as court thinks fit (exercise of 
discretion)’. 

Approach of the Court to security for costs of appeal to Court of 
Appeal 

26.83. R 12(4) Court of Appeal (Civil) Rules 1964 gives the Court 
discretion to order security for costs, but notably, the rule 
itself requires ‘special’ circumstances,986 which the Court of 
Appeal has held to mean circumstances special to the 
particular case in which the application is made.987  
Essentially, the task for the court facing an application for 
security for costs of an appeal is to look at the all the 
circumstances of the case and decide whether they are 
sufficiently special to justify an exercise of discretion to order 
the appellant to give security for costs.988  

26.84. Heavily influential (but not conclusive) factors for the Court are 
whether the appellant is resident within the jurisdiction, 
whether he has any assets within the jurisdiction (from which 
he will be able to satisfy any costs order, and if not, the ease 
with which the respondent can enforce a Jersey costs order 
against the appellant in the jurisdiction where he resides or 
where his assets are located.989   

26.85. However, as noted above, absence of the appellant or assets 
from the Island are not of themselves determinative of the 

                                             
986 Clore v Stype Trustees (Jersey) Ltd 1980 JJ 149. 
987 Ibid. 
988 Clore v Stype Trustees (Jersey) Ltd 1980 JJ 149; Birbeck v New Guarantee Trust 
Finance Ltd 1980 JJ 183. 
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Club Ltd v The Phone-In Trading Post Ltd T/A Admatch [2009] JCA 97. 
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application. Other factors the court may consider include the 
nature or complexity of the dispute, and whether it appears 
bona fide or more in the nature of a device or tactic or other 
abuse of process.990  However, the complexity of a case may 
cut both ways. On the one hand, a complicated dispute of fact 
and law is more likely to be bona fide on the part of an 
appellant than, for instance, an apparently straightforward 
case regarding the payment of a liquidated sum under a 
contract. On the other hand, complexity is likely to increase 
the costs exposure of the respondent to the appeal. On 
balance, the courts appear to treat complexity as a factor in 
the balance against ordering the appellant to provide 
security.991   The rationale appears to be that the appellant’s 
position is genuinely more likely to be uncertain and merit 
further consideration by the courts and it is therefore a less 
justifiable interference with his right to have his position 
determined by the court, and it is more desirable that the 
issues are resolved by an appellate court.992 

26.86. Where the appellant is overseas without assets in Jersey (and 
subject to such other circumstances as a re special to the 
particular case) the approach of the court to security for costs 
of the appeal is nonetheless stricter against the appellant than 
against a plaintiff at first instance.993  The reason is that the 
appellant is exposing the respondent to the risk of costs where 
there has already been a determination in favour of the 
respondent.994    The appellant will therefore be expected to 
demonstrate that:995 

a) he has no resources to furnish security, and is unable to 
raise the money elsewhere;  

b) his has a sufficiently good chance of success to justify 
exposing the respondent to the unjust risk of bearing his 
own costs, win or lose; and  

c) it is probable his claim would be stifled, if security 
granted. 

Examples 

26.87. In Clore v Stype Trustees (Jersey) Ltd 1980 JJ 149, the 
appellant appealed a decision of the Royal Court regarding the 
division of his father’s estate. The Royal Court declined to 
order security as there was a bona fide dispute of considerable 
factual and legal complexity, sufficiently complex in fact to 
have warranted the instruction of the Attorney-General made 
amicus curiæ. Moreover, the likelihood was that whatever the 

                                             
990 Clore v Stype Trustees (Jersey) Ltd 1980 JJ 149; Birbeck v New Guarantee Trust 
Finance Ltd 1980 JJ 183. 
991 Birbeck v New Guarantee Trust Finance Ltd 1980 JJ 183. 
992 Ibid. 
993 Executors of David Chernin v Foster, Royal Ct., November 26th, 1996; followed in 
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result the costs would be met from the estate. In the 
circumstances, the court did not order security for costs.  

26.88. In Birbeck v New Guarantee Trust Finance Ltd 1980 J.J. 183 the 
respondent relied upon the appellant’s absence from and lack 
of assets within the jurisdiction, which was refused given the 
complexity of the appeal which itself raised the issue of liberty 
of the subject.  The appellant lived and worked in Guernsey. 
The respondent had brought proceedings against him in which 
he obtained judgment. Following that judgment, the 
respondent had also then subjected the appellant’s immovable 
property to a dégrèvement under the Loi 1880 sur la Propriété 
Foncière. In accordance with the provisions of Article 94 of the 
1880 Law the respondent was called upon by the Greffier at 
the hearing provided for by the Article to accept the properties 
seriatim as ‘tenant après dégrèvement’. It refused to do so. 
The relevant part of Article 94 then came into force.  

26.89. Subsequently, the respondent sought to imprison the appellant 
relying on the unsatisfied judgment of 23rd January, 1978, and 
had him arrested during a visit back to Jersey. The appellant 
submitted, however, that on the correct interpretation of the 
Article, because the respondent had renounced its rights 
before the Greffier to take the properties as tenant, the 
judgment was of no effect and the respondent therefore could 
not rely on it.  

26.90. The court declined to order the appellant to furnish security for 
the costs of his appeal. The appeal involved important matters 
of law of some complexity. And moreover raised the question 
of the liberty of the subject. The appellant’s contention on 
appeal would be that the judgment was of no effect and that 
therefore the respondent was not entitled to imprison him by 
virtue of that judgment. The court held that these outweighed 
the appellant’s residence and the absence of assets in Jersey. 

26.91. In Gheewala v Compendium Trust Company Limited & Others 
1999 JLR 74, the appellant, resident in Kenya, had brought 
proceedings in Jersey regarding the division of family property 
following the death of his father who was domiciled in Kenya. 
His action was stayed permanently on the ground of forum non 
conveniens, and the appellant appealed.  

26.92. The court held that there were special circumstances which 
applied here because the appellant resident was resident 
outside Jersey and although there was no evidence that he had 
limited funds, he had no assets within the jurisdiction. Nor was 
there any thing to suggest that security for costs would stifle 
appeal. 

Approach of the Court of Appeal to appeals from Royal Court 

26.93. When considering a civil appeal, the Court of Appeal has the 
power to make such orders as would have been available to the 
Royal Court and the statutory position is that an appeal to the 
Court is a rehearing on the grounds specified in the notice of 
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appeal.996   However, it seems that overall approach of the 
Court of Appeal will depend on the nature of the appeal being 
brought, and in particular whether the order appealed from 
was discretionary in nature and possibly also whether it is a 
final or interlocutory order.   Where the appeal is against a 
final order, the appeal is a rehearing on the grounds of appeal 
raised, although the Court is willing only to disturb a finding of 
fact made on hearing oral evidence in exceptional 
circumstances.997  Where the appeal an appeal from the 
exercise of a final discretion (and possibly also if it as an 
appeal against an interlocutory order), the appeal is a limited 
review of the Royal Court’s discretion.998   

26.94. The relevant provisions are Art 12(1) Court of Appeal (Jersey) 
Law 1961, which gives the Court of Appeal the same 
jurisdiction and powers as the Royal Court and Art 15 of that 
law which provides that as regards practice and procedure the 
Court is to exercise its jurisdiction in accordance with that 
Law, rules of Court, or in such manner as it considers just and 
convenient where the Law and Rules are silent.  R 2 Court of 
Appeal (Civil) Rules 1964 then provides that: 

‘2 Notice of Appeal 

(1) An appeal to the court shall be by way of re-hearing 
and shall be brought by notice of appeal in the forms 
set out in the schedule hereto. 

(2) Notice of appeal may be given in respect of the whole 
or in respect of any specified part of the judgment or 
order of the court below, and every such notice shall 
specify the grounds of appeal and the precise form of 
the order which the appellant proposes to ask the 
Court to make. 

(3) Except with the leave of the Court, the appellant shall 
not be entitled  on the hearing of an appeal to rely on 
any grounds of appeal, or to apply  for any relief, not 
specified in the notice of appeal.’ 

26.95. Previously999, however, arts 12(1) and 15 of the 1961 Law 
provided that the Court of Appeal had the same powers as had 
the Superior Number on appeals from the Inferior Number and 
further that in respect of its practice and procedure it was to 
exercise its jurisdiction as provided by the Court of Appeal 
(Jersey) Law 1961, the Court of Appeal (Civil) Rules 1964 or 
otherwise as the Superior Number might have done.  In Cutner 
v Green 1980 JJ 269, the Court held that the effect of these 
references to the Superior Number meant that: 
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a) in the case of interlocutory judgments, the appellant 
had to satisfy the court that the order below was wrong, 
either because it was wrong in law or because there was 
a wrongful exercise of discretion. The Court also held 
that, if it were wrong in making a distinction between 
interlocutory and final orders, it would prefer to follow 
the English approach in relation to all appeals and the 
court would not interfere with the discretion exercised 
by the Royal Court except on grounds of law, unless it 
appears that on other ground injustice will result from 
the manner in which it has been exercised. 

b) in the case of final judgments., the Court of Appeal had 
jurisdiction to conduct a rehearing of the matter 
appealed.  

26.96. As now amended, arts 12 and 15 no longer refer to the Superior 
Number and hence the ratio of Cutner no longer applies.  As a 
result, the Court’s jurisdiction in respect of interlocutory 
appeals is to be exercised as a rehearing in accordance with 
Rule 2 of the Court of Appeal (Civil) Rules 1964.   However, the 
majority (if not all) interlocutory decisions contain an element 
of discretion and so in practice it is likely that the Court will 
continue to consider interlocutory appeals in much the same 
way.  Appeals from the exercise of a discretion are considered 
below in the following paragraphs. 

Appeals from discretion 

26.97. Where the appeal is from the exercise of a discretion, the 
Court of Appeal will only interfere with the order made in the 
exercise of that discretion where:1000 

a) the judge misdirected himself with regard to the 
principles in accordance with which his discretion should 
be exercised; 

b) the judge, in exercising his discretion, has taken into 
account matters of which he ought not to have taken 
account or not taken into account matters he should;  

c) the decision is plainly wrong, in the sense that no 
reasonable judge properly directed could reasonably 
have reached the same decision;  

d) there has been a change of circumstances since the 
lower court’s decision, which would have justified a 
different decision; or 

e) as it stands, the order made results in injustice on some 
other ground. 

Appeals against final orders 

26.98. The approach of the Superior Number to an appeal from a final 
order was to conduct a rehearing of the material before the 
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Inferior Number, including rehearing live witness evidence. 
This is now modified by the Court of Appeal (Civil) Rules 1964 
so that the Court of Appeal will limit itself to receiving a 
transcript of the evidence available before the Inferior 
Number. In practice, this has a limiting effect on the nature of 
the appeal as a rehearing as the Court of Appeal, not having 
the advantage of observing witnesses giving evidence and is 
therefore unwilling to disturb findings of fact which are reliant 
on such evidence. However, the Court of Appeal may be 
prepared to disturb a finding of fact where it does not depend 
on an assessment of oral evidence. It can also receive further 
evidence in special circumstances.  

Appeals against finding of fact 

26.99. By r 14 Court of Appeal (Civil) Rules 1964, where an appeal is 
brought on a question of fact, the Court of appeal   

‘14 Evidence on Appeal:  

Where any question of fact is involved in an appeal, the 
evidence taken in the court below bearing on the question 
shall, subject to any direction of the Court, be brought before 
the Court as follows- 

(a) in the case of evidence taken on affidavit, on 
commission or before the Viscount, by the production of 
copies of such affidavit or of the official record. Of such 
evidence given on commission before the Viscount; 

(b) in the case of evidence given orally, by a copy of the 
transcript of the official shorthand note or by such other 
means as the Court may direct.’ 

26.100. In other words witnesses are not heard again in person 
(although the Court does have power to receive such evidence: 
see below at 26.107 to 26.110). As a result, the Court of 
Appeal is extremely reluctant to overturn a finding of fact 
based on witness evidence and will only do so in an exceptional 
case.1001   When being asked to consider and overturn a finding 
of fact, the Court will consider whether the evidence on the 
point in question was given by live, viva-voce evidence and the 
fact at issue found as such by the judge evaluating such 
evidence and assessing the demeanour, credibility or other 
impression made on the judge by the witness giving that 
evidence.  If so (which is in large measure inevitable whenever 
a decision is based on live witness evidence) the Court of 
Appeal cannot ignore the judge’s impression of the evidence 
and try the case on paper.1002 

26.101. To reverse a decision formed on an estimate of a witness’ 
trustworthiness, the Court of Appeal must be convinced that it 
is wrong, mere doubt as to the court below’s finding is 

                                             
1001 Taylor v Fitzpatrick 1979 JJ 1. 
1002 Shales v Jersey Granite & Concrete Co Ltd 1967 JJ 755. 
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insufficient.1003  It may ask whether there is any glaring 
improbability about the story accepted sufficient in itself to 
form a governing fact which in relation to others has created a 
wrong impression or specific misunderstanding in respect of 
the evidence given.1004 

26.102. The approach may be different, however, where the fact in 
issue is not a primary finding of fact based assessing the 
demeanour or credibility of witnesses giving evidence in 
respect of that fact. Such cases may include conclusions of fact 
drawn from inference from other facts: in such cases, the 
Court is not being asked to form its own impression of the 
evidence and choose between potentially conflicting accounts, 
but infer the logical or probable, logical consequences of the 
existence of such facts as were found. The Court of Appeal is 
therefore more prepared to overrule the court below in 
respect of findings of fact based on inferences, or where there 
is glaring improbability about the story accepted which is 
sufficient in itself to be a ‘governing fact’ which has in turn 
created a misleading impression of subsidiary facts or a 
specific misunderstanding.1005  Similarly, the Court of Appeal 
may be prepared to interfere with a decision based not on 
assessing or accepting the evidence given, but in deciding 
whether by the evidence adduced the burden of proof has 
been discharged.1006 

26.103. The Court of Appeal’s approach to questions of fact is well 
demonstrated by Shales v Jersey Granite & Concrete Co Ltd 
1967 JJ 755. This was a person a personal injury action brought 
by an employee against an employer. The employee worked in 
a quarry. He operated a machine from an enclosed cab at a 
rock face, when a fall of rocks occurred causing him a head 
injury. The employee sued inter alia on the basis that it was 
unsafe for him to work at the face and second that he had not 
been provided with a helmet. His action failed and he 
appealed to the Court of Appeal arguing that the Royal Court 
was wrong on the evidence in two respects. First, he alleged 
that the Royal Court was wrong to find as a fact that he was 
required to work at an unsafe place at the face (the Royal 
Court had found on the evidence that he was required to work 
above the unsafe part of the face). Second, he argued that the 
evidence showed he had not been provided with a helmet on 
the day in question.  

26.104. The Court of Appeal held that the position of the dangerous 
rock was a question of fact formed by choosing between 
different accounts. Impression and assessment of the witnesses 
giving those accounts was therefore part of reaching that 
decision and would not be overturned by the Court of Appeal. 

                                             
1003 Shales v Jersey Granite & Concrete Co Ltd 1967 JJ 755; Hyams v English 1981 JJ 
89. 
1004 Shales v Jersey Granite & Concrete Co Ltd 1967 JJ 755. 
1005 Shales v Jersey Granite & Concrete Co Ltd 1967 JJ 755; Hyams v English 1981 JJ 
89. 
1006 Taylor v Fitzpatrick 1979 JJ 1. 
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As for the provision of the helmet, the Court of Appeal agreed 
with the Royal Court’s finding that no helmet has been 
provided.  However, it disagreed with the Royal Court’s finding 
that it was improbable that the employee would have worn a 
helmet in the cab of the machine he was operating even had 
he been provided with one. On the evidence given, this been a 
matter of inference on the evidence and therefore the Court of 
Appeal was prepared to overturn it.  

Further evidence in the Court of Appeal  

26.105. R 12(1) Court of Appeal (Civil) Rules 1964 provides that the 
Court of Appeal has a full discretionary power to receive 
further evidence on questions of fact, and may do so by 
receiving oral evidence in court, affidavits, depositions taken 
before the Viscount or on commission. However, r 12(1) further 
provides that, other than evidence as to matters arising since 
the trial or hearing, such further evidence may only be 
admitted on special grounds.1007  

26.106. Before further evidence will be admitted under r 12, the party 
seeking to adduce such evidence must establish that the 
evidence is:1008  

a) new: that the evidence could not have been obtained 
with reasonable diligence for use at the hearing 
appealed from;  

b) influential:  that the evidence is such that, if given to 
the appeal court, it would probably have an important 
influence on the result of the cause or matter before 
the Court (but it need not be decisive); and  

c) credible: the evidence must be apparently credible (but 
it need not be incontrovertible).  

26.107. Further, in order to be ‘evidence’, the material must be 
relevant,1009 ie. tending to be probative either way of a factual 
matter which the Court must resolve in order to reach it s 
decision on the matter of which it is seised to decide. 

26.108. In Mayo Associates SA v Cantrade Private Bank Switzerland (CI) 
Ltd 1998 JLR 173, an application to adduce further evidence 
was refused by the Court of Appeal. The appellant appealed a 
decision of the Bailiff not to recuse himself from hearing 
proceedings in respect of the finance system of Jersey. The 
appellant argued for such récusation on the basis of apparent 
bias, on the ground as civic head of the Island the Bailiff had 
an interest in maintaining the reputation of Jersey as a 

                                             
1007 R 12 Court of Appeal (Civil) Rules 1964 refers to special grounds being required for 
the admission of further evidence on appeal from judgment in any cause or matter:  in 
admitting evidence an appeal from judgment in any cause or matter: in Mayo 
Associates SA v Cantrade Private Bank Switzerland (CI) Ltd 1998 JLR 173 the Court of 
Appeal held that ‘cause or matter’ is very wide in its ambit and encompasses 
interlocutory applications. 
1008 Hacon v Godel  1989 JLR N4b;  Mayo Associates SA v Cantrade Private Bank 
Switzerland (CI) Ltd 1998 JLR 173. 
1009 Mayo Associates SA v Cantrade Private Bank Switzerland (CI) Ltd 1998 JLR 173. 
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financial centre. The appellant sought to adduce the contents 
of a speech given by the Bailiff subsequently to the hearing 
before him and prior to the appeal, media reports in Jersey 
and overseas in respect of that speech, a television 
documentary referred to in the speech, and media reports of 
proposals made by the United Kingdom Home Secretary in 
respect of controlling financial services in Jersey, Guernsey 
and the Isle of Man. The Court of Appeal rejected the 
application. It held that the test for admitting further evidence 
was the threefold test set out above, but held that the 
material sought to be introduced was not evidence, in that it 
was not relevant to the application under appeal. The speech 
was not relevant as it did not refer to any of the parties in the 
current action, and as the only reason for adducing the media 
reports was their relevance to the speech, it followed that 
they could not be relevant either.  

Orders the Court of Appeal may make on a successful appeal 

26.109. Where the appeal succeeds, the ordinary approach of the 
Court of Appeal is to grant the appeal by making an order 
quashing the order appealed and substituting for it that sought 
by the appellant in his notice of appeal or respondent in his 
respondent’s notice as appropriate. The Court of Appeal may 
wish to vary the precise terms of the order itself, either as a 
matter of form to clarify the drafting or as a more substantial 
matter where the opinion it has come to on the appeal means 
that the precise order sought does not fully reflect the 
circumstances as the Court of Appeal has decided them.  

26.110. Amongst the powers of the Court of Appeal on appeal is the 
power to order a retrial. By Art 13(1) Court of Appeal (Jersey) 
Law 1961, the Court will not order a retrial on the ground of a 
misdirection, or of the improper admission or rejection of 
evidence, that error has caused some substantial wrong or 
miscarriage of justice. 

26.111. A new trial may be ordered on any question without interfering 
with the finding or decision on any other question; and if it 
appears to the Court that any such wrong or miscarriage as is 
mentioned in paragraph (1) affects part only of the matter in 
controversy, or one or some only of the parties, the Court may 
order a new trial as to that part only, or as to that party or 
those parties only, and give final judgment as to the 
remainder. 

26.112. In Golder v Dodd 1982 JJ 24 the Court of Appeal refused to 
order a retrial where a defendant had given false testimony 
and was subsequently acquitted of perjury. The perjury related 
to the replacement of joists in an action for damage to a 
building following substandard building works. Court of Appeal 
did not consider that the case turned on the method by which 
the joists were replaced. A retrial will be ordered where a 
party deliberately gives evidence at trial which proves to be 
false on the essential points in issue. In such a case, the result 
of that false testimony is that the whole judgment fails, and 
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will therefore be set aside and re-trial ordered. If, however, it 
is simply the case that further evidence is now available which 
could have been used by the defeated party, the appellant 
must show that the fresh evidence is of such character that it 
would have formed a determining factor in the result.  

Re-opening an appeal by Court of Appeal 

26.113. Following the hearing of an appeal, the Court of Appeal does 
have the jurisdiction to reopen an appeal, in principle.1010  
However, unsurprisingly, the circumstances in which the Court 
of Appeal will do so must be exceptional, and the Court will 
only reopen an appeal in such exceptional circumstances 
where it is necessary in order to prevent an abuse of the 
process of the Court of Appeal.1011 

26.114. It will not be sufficient that there was a point available to a 
party which he failed to ventilate, even where that party may 
not have had the means of knowing about that point. However, 
it may be an abuse where the reason for his ignorance was the 
ploy of the other party to prevent him from discovering such 
information as would have assisted the party in making that 
point.  

26.115. In C Le Masurier v Alker 1992 JLR 123, landlords of hotel 
premises known as ‘L’Auberge du Nord’ gave the tenant of the 
property notice to quit. The tenant was able to challenge the 
validity of the notice in the Petty Debts Court pursuant to the 
Loi (1946) concernant l’expulsion des locataires réfractaires. 
The tenant failed to do so within the time limit provided, as 
their objection to the notice was based on equitable estoppel 
and the legal profession considered that the Petty Debts Court 
did not have equitable jurisdiction. Instead, the tenants 
applied to the Royal Court for an injunction against the 
landlords, which proceedings reached the Court of Appeal 
where the injunction was discharged on the basis that the 
Petty Debts Court had exclusive jurisdiction in respect of the 
notice to quit and this extended to hearing matters of 
equitable estoppel. The Court of Appeal further considered 
that the Petty Debts Court could waive the time limit and 
therefore the tenants should pursue their remedy before the 
Petty Debts Court. However, subsequent to the hearing of the 
appeal, a decision of the Superior Number1012 was released (the 
decision having in fact being reached prior to the appeal 
hearing) which held that the time limit could not be waived in 
the Magistrate’s discretion.  

26.116. The tenants sought to reopen the appeal, arguing that the 
unavailability of a remedy in the Petty Debts Court was an 
important factor in the Court of Appeal’s decision and the 
Court and parties had been in ignorance of the relevant law. 
However, the Court of Appeal declined to reopen the case as it 

                                             
1010 C Le Masurier v Alker 1992 JLR 123. 
1011 Ibid. 
1012 In re Harbours and Airports Committee 1991 JLR 316. 
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would only do so in exceptional circumstances to prevent the 
abuse of the process of the court and not merely to consider 
something fresh that might have been material. It was 
therefore irrelevant whether the court would have reached a 
different decision in the light of that of the Superior Number: 
the judgment had been fairly procured and would not be 
reopened. 

Appeals to the Privy Council 

26.117. By Art 14 of the Court of Appeal (Jersey) Law 1961, no civil 
appeal lies to the Privy Council from the Court of Appeal 
without leave, except where the value of the matter in dispute 
is £10,000 or more.  

26.118. Procedures for bringing an appeal to the Privy Council are set 
out in the Judicial Committee (Appellate Committee) Rules 
2009 and Judicial Committee (Appellate Committee) Rules 
2009 Sch 1. 
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27. Doléance 
Introduction 

27.1. Doléance is a customary law remedy, by which a disaffected 
litigant can review  the decision of  a court where: 

a) that court disobeyed the law by refusing to hear an 
appeal where a right of appeal exists; or 

b) where there is no right of appeal, but the judgment 
contains manifest judicial error. 

27.2. It is akin to an English judicial review, but has a separate 
history, and is significant in that the court hearing the 
doléance may substitute its own views for that of the court in 
respect of which the doléance is brought. 

Jurisdiction of doléance 

27.3. ‘Doléance’ literally means a complaint or grievance.  

27.4. Doléance is a well established customary law remedy which 
originated where the Royal Court declined to hear an appeal, 
which had all but fallen into disuse. It has been revived by 
decisions of the Superior Number which have held petitions of 
doléance.1013  However, the circumstances in which a doléance 
can be brought are limited, as in most circumstances a 
disaffected party to court process will have a right of appeal.  

27.5. According to Le Gros:1014      

 ‘[La doléance] suppose que le juge a désobéi à la loi lorsqu’il 
a refusé appel sur une contestation susceptible d’appel; ou 
lorsque le jugement qui  n’est pas sujet à appel constitue 
manifestement une erreur judiciaire. C’est le devoir du juge 
de veiller à la manutention des lois.’  

[Doléance] supposes that the judge has disobeyed the law in 
refusing to allow an appeal on an argument susceptible of 
appeal, or that a judgment not subject to appeal constitutes a 
manifest judicial error. It is the duty of the judge to protect 
the observance of the law.] 

27.6. Similarly, Poingdestre wrote:1015 

[Les doléances] ‘sont un recours du droict permis aux parties 
greuuées par les Juges, lorsqu’il n’y a aucune voye d’appel, 
ny  autre remede legitime.’  

[Doléances are a recourse of law available to parties aggrieved 
by a court where there is no appeal nor other remedy 
available] 

                                             
1013 Notably In Re Harbours and Airport Committee 1991 JLR 316. 
1014 Droit Coutumier de Jersey p155 (1943), followed Re Harbours and Airport 
Committee 1991 JLR 316. 
1015 Les Lois et Coutumes de Jersey, at 235–236 (1928), followed Re Harbours and 
Airport Committee 1991 JLR 316. 
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Method of application 

27.7. It seems that doléance should be brought by representation. It 
is made to the Superior Number1016 and must be brought within 
a year and a day of the decision in respect of which the 
doléance is brought.1017  

27.8. Traditionally, doléance was brought by ‘remonstrance’ or 
‘remontrance’, which is a form of procedure no longer 
available in the Royal Court (see RCR 6/2(1) and above at 3.5  
to 3.7)1018  

‘La doléance prend la forme de la Remontrance. Il incombe au 
doléant d’établir, prima facie, qu’il a de véritables griefs 
contre le Juge. Si le Corps de la Cour est d’opinion qu’il y a 
lieu de procéder plus outre, il ordonne que la Remontrance 
soit logée au Greffe et qu’il soit signifié à l’autre partie à la 
cause d’y répondre péremptoirement au jour qui lui sera 
assigné.’ 

[Doléance takes the form of a Remonstrance. It is incumbent 
upon the doléant to establish, prima facie, that there are 
proper complaints against the judge. If the Superior Number is 
of the opinion that the matter should proceed further, it 
orders that the Remonstrance be lodged with the Greffier and 
served on the other party to the cause requiring him to 
answer to it on the date he is summoned] 

27.9. According to Le Gros,1019 a remonstrance was: 

‘Une plainte addressée par un justiciable à ses juges contre 
l’auteur du tort, avec prière de lui accorder relief pour le tort 
eprouvé.’ 

[A complaint addressed by a party to the judges against the 
perpetrator of a tort, with a prayer to grant him relief for the 
tort suffered] 

And: 

‘Dans le cas de la remonstrance, la Cour a plein pouvoir non-
seulement de faire droit à la demande ou prière du 
Remontrant mais de lui accorder quelque autre relief ou 
compensation pour réparer pleinement le tort qui lui a été 
cause. Les termes suivants qui marquent la fin de la 
Remontrance ‘et que tel autre relief soit accordé à votre 
Remontrant que Justice dans sa sagesse trouvera le cas mérer’ 
appartient exclusivement à la Remontrance; et c’est à tort 
qu’ils sont quelquefois introduits dans l’ordre de justice’  

[In the case of a remonstrance, the Court has full power not 
only to grant the request or prayer of the remonstrant but to 
afford him any other relief or redress to remedy in full the 
wrong done to him. The following words, which conclude a 

                                             
1016 Le Gros; Airport. 
1017 Le Gros p156; La Cloche v La Cloche CR 21 June 1865. 
1018 Le Gros p 155; In Re Harbours and Airport Committee 1991 JLR 316. 
1019 Le Gros p145. 
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remonstrance ‘and such other relief be afforded to your 
remonstrant as the Court in its wisdom shall find the case 
merits’ belong exclusively to the remonstrance, and it is in 
error that they are sometimes introduced into an order of 
justice] 

27.10. This procedure is more close to the bringing of an ex parte 
representation than the service of an order of justice, and it 
therefore seems that a representation would be the 
appropriate procedure to bring a doléance. Of course, should 
an order of justice or representation incorrectly be used to 
bring a doléance, or even should the doléant purport to bring 
proceedings by remonstrance, the proceedings will not 
themselves be invalidated by reason of RCR 10/7. 

Approach of the court 

27.11. The doléance must establish that he has ‘de véritables griefs 
contre le juge’ (‘proper complaints against the judge’).1020 

27.12. In In re Barker 1985-6 JLR 284, the Court considered it difficult 
to conceive a modern court disobeying the law by refusing to 
hear an appeal where a right of appeal exists. The case law 
therefore concentrates on the second category of doléance, 
where there is no right of appeal but the judgment contains a 
manifest judicial error.  

27.13. A petition of doléance is a review, not an ordinary appeal, and 
a remedy of last resort.1021 The doléant must show that, unless 
the doléance is granted and a judicial decision overturned, a 
grave injustice will otherwise result from an excess of 
jurisdiction, breach of natural justice, error of law or some 
other manifest judicial error. He has a heavy burden to 
discharge to do so.1022 

27.14. The courts have agreed that there is some analogy between a 
doléance and an English judicial review.1023  However, the 
signal difference is that the Superior Number hearing a 
doléance does not quash and remit the decision, but instead 
decides the issues between the parties.1024   To a certain 
extent, it is more akin to an appeal against a discretion, and 
on a similar basis:  it lies where the judicial body with 
complete and final jurisdiction to determine a matter has done 
so in such a way that takes it outside the jurisdiction granted, 
rendering it legitimate for a different court (or differently 
composed court), finding that it has done so, to exercise that 
jurisdiction itself. 

27.15. Where the decision in respect of which doléance is brought is 
the exercise of a discretion, the burden will lie even more 

                                             
1020 Le Gros p155. 
1021 In re Barker 1985-6 JLR 284; AG v Michel 2006 JLR N15. 
1022 AG v Michel 2006 JLR N15. 
1023 In re Barker 1985-6 JLR 284; Re Harbours and Airport Committee 1991 JLR 316. 
1024  In re Harbours and Airport Committee 1991 JLR 316. 
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heavily on the doléant than it does in respect of a non-
discretionary judicial decision.1025 

Examples 

27.16. Doléance’s modern origin is the decision of the Court In the 
Matter of the Doléance of Barker, which revived doléance 
from virtual extinction. The case arose following an order for 
dégrèvement and réalisation in respect of Mr Barker’s 
immovable and movable property respectively, following which 
Mr Barker applied to the Royal Court for a remise de biens.    In 
a dégrèvement, the immovable property of the debtor is 
(eventually) vested in the creditor, who takes that immovable 
property in satisfaction of his and (in certain cases) other 
claims, the debtor not being entitled to any equity in the value 
of the immovable property which may remain after settlement 
of claim. In a remise de biens the immovable property of the 
debtor is sold under the authority of the court, the debtor 
being entitled to retain any equity in the value of that 
property after settlement of all claims.  Where the debtor 
applies for a remise des biens, pursuant to Loi (1839) sur les 
remises de biens two jurats are appointed to report on the 
debtor’s assets. The Loi (1839) sur les remises de biens then 
provides that the Court, after receiving the Jurats’ report and 
hearing from the creditor, shall either grant the remise or not 
(and therefore proceed with the dégrèvement). 

27.17. The Jurats reported favourably to Mr Barker. However, having 
received the report of the Jurats and heard from the creditor, 
the Inferior Number did not order a remise de biens but 
instead proceeded with the dégrèvement, albeit on conditions 
(which are not envisaged by the Loi (1839) sur les remises de 
biens). Mr Barker brought a doléance to the Superior Number 
which held that the original decision ordering a dégrèvement 
was to be annulled and ordering a remise de biens instead. The 
Inferior No. had exceeded its powers by creating a novel 
procedure i.e. directing that the dégrèvement should proceed 
but subject to voluntary and unenforceable undertakings of the 
creditor.  

27.18. In Re Harbours and Airport Committee 1991 JLR 316, the 
Harbours and Airport Committee leased business premises to 
Mr Foster, the doléant. He sought to challenge the notice to 
quit in the Petty Debts Court pursuant to Loi (1946) concernant 
l’expulsion des locataires réfractaires.  However, his summons 
was sent by post and served outside the time period provided 
by the 1946 Law. The Petty Debts Court held that it had no 
discretion to hear the respondent, but he appealed to the 
Royal Court which held that the procedural rules governing 
procedure in the Petty Debts Court had been severed from the 
1946 Law in 1967 and that although the court was a creature of 
statute, it was entitled to look beyond those rules and exercise 
inherent jurisdiction to extend the time limit in the 1946 Law.  
The Royal Court remitted the case to the Petty Debts Court, 

                                             
1025 AG v Michel 2006 JLR N15. 
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and the Committee brought a doléance in respect of the Royal 
Court’s decision. On hearing the doléance, the Superior 
Number held that the Inferior Number’s decision was 
‘manifestement une erreur judicaire’ as the Petty Debts Court 
had no inherent jurisdiction beyond that prescribed by the 
rules, being a creature of statute. Mr Foster’s summons was 
therefore a nullity, and even to remit the case to the Petty 
Debts Court would cause the Committee prejudice. The 
Superior Number therefore quashed the Inferior Number’s 
order.  

27.19. In AG v Michel 2006 JLR N15, the Superior Number held that 
the burden on a petitioner for doléance, already heavy, is 
particularly heavy if a petitioner seeks to challenge an 
interlocutory decision of a trial judge in the management of 
criminal proceedings when it will rarely be appropriate, if 
convicted an accused may appeal to the Court of Appeal and 
raise any criticisms of the trial judge’s interlocutory decisions. 
It cannot therefore be said that no other remedy is available.  
Furthermore, case management decisions will rarely be 
overturned, as they often depend on the trial judge’s detailed 
knowledge of the case, which the Superior Number does not 
possess.  
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28. Administrative appeals and 
judicial review 

Introduction 

28.1. RCR Parts 15 and 16 contain special provision for the 
commencement of certain proceedings in respect of 
administrative and public decisions. 

28.2. RCR Part 15 provides the procedure to be followed where an 
enactment confers a right of appeal to the Royal Court from an 
administrative decision. It provides for notice of appeal against 
the decision specifying grounds, the filing of affidavit evidence 
and written submissions in respect of the appeal. 

28.3. RCR Part 15 also contains a modified procedure in respect of 
planning appeals. 

28.4. RCR Part 16 provides the procedure to be followed on 
applications for judicial review in civil proceedings, including: 

a) applications for leave to apply for judicial review, which 
must be made promptly within three months and may 
be dealt with on the papers or at an inter partes 
hearing; 

b) the substantive application for review, which may only 
be brought on the grounds in respect of which leave is 
given, the filing of affidavit evidence, a directions 
hearing and the hearing of the review. 

28.5. RCR Part 16 also contains provision for the Royal Court to order 
an interim stay of the decision reviewed, whether at the leave 
hearing or subsequently. 

Administrative appeals 

28.6. RCR Part 15 provides the procedure which applies when appeals 
are brought from administrative decisions. Such appeals are 
possible where expressly allowed by an enactment. There are 
two procedures provided: the ordinary procedure contained in 
RCR 15/1 to 15/3 and 15/4  to 15/5, and a modified procedure 
available pursuant to RCR 15/3A to 15/3D for planning  
appeals. 

Non-planning appeals – the ordinary process 

28.7. An administrative appeal is brought by serving on the 
respondent decision-maker a notice of appeal in specified 
form.1026  The notice must specify the grounds on which the 
appeal is brought,1027 and the appellant will not be allowed to 
rely on any other ground than those specified without the 
leave of the Court.1028 

                                             
1026 RCR 15/2(1) Sch 4 or 4A. 
1027 RCR 15/2(1) Sch 4 or 4A. 
1028 RCR 15/2(2). 
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28.8. Within two days of serving the notice, the appellant must lodge 
with the Greffier a copy of the notice with the Viscount’s 
certificate of service of the notice on the respondent.1029  
Within five days of service, the appellant must apply to the 
Bailiff’s secretary for a date for the hearing of the appeal,1030 
failing which his appeal will be deemed withdrawn.1031    

28.9. The respondent must lodge and serve an affidavit and relevant 
exhibits setting out the decision appealed from and any other 
facts material to it within 28 days of being served with the 
notice of appeal.1032 After being served with this, the appellant 
has a further 21 days in which to lodge and serve any affidavit 
in response.1033  In turn, the respondent may lodge and serve a 
further affidavit in reply to the appellant’s second affidavit 
within 14 days of its being served.1034  

28.10. Both applicant and respondent must file and serve written 
statements of the submissions they will make at the hearing of 
the appeal at least 14 days before the date fixed for the 
hearing of the appeal.1035 

28.11. At any stage, the Court may allow amendment of the notice of 
appeal or the filing of supplementary affidavits.1036 

Planning appeals 

28.12. Once the respondent has lodged his first affidavit, the 
procedure above is modified in respect of planning appeals and 
RCR 15/3A to 15/3D apply. In briefest overview, this procedure 
allows: 

a) representation of the parties by persons who are not 
Advocates (in the case of an appellant, an écrivain, 
architect, surveyor or other person approved by the 
Court; and in the case of the respondent, a senior offcer 
of the Planning and Environment Department duly 
authorised by the respondent, a member of the Law 
Officer’s Department authorised by the Bailiff or the 
Judicial Greffier to represent the respondent by reason 
of his or her expertise in planning law and practice).  

b) A decision to be reached on the appeal on the papers, 
where the applicant indicates that he does not require 
an oral hearing. 

c) Joining as parties to the appeal a person to whom 
planning permission was granted, where the appeal has 
been brought under Art 114 of the Planning and Building 
(Jersey) Law 2002. 

                                             
1029 RCR 15/2(3)(a). 
1030 RCR 15/2(3)(b). 
1031 Ibid.  
1032 RCR 15/3(1). 
1033 RCR 15/2(2). 
1034 RCR 15/3(2). 
1035 RCR 15/3(4). 
1036 RCR 15/4. 
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Judicial Review 

28.13. RCR Part 16 makes provides the procedure by which 
applications for judicial review should be made to the Royal 
Court.  

28.14. Unless appeal is available against the decision of a public body, 
an application for any declaration, injunction or other order in 
a public law matter must be brought by an application for 
judicial review as provided by RCR Part 16.1037   The relevant 
applications in public law matters to which Part 16 applies if, 
in light of the nature of all the circumstances of the case 
including against whom the relief is sought and the subject 
matter, it:1038 

‘relates to the validity of a judgment, decision, order or other 
action of a public authority or body, or seeks relief to compel a 
public authority or body to perform a duty owed by it in public 
law or seeks to restrain it from acting in a way that would be 
invalid’ 

28.15. RCR 16/2(1) requires that the applicant for judicial review 
must first apply for leave from the Bailiff.1039  The application 
is made ex parte in specified form, which identifies the 
applicant, his interest in the proceedings, the decision in 
respect of which he applies for review, the relief sought, the 
grounds on which it is sought and whether if the applicant had 
any alternative remedies in respect of the decision.1040    

28.16. The application must be brought promptly and within three 
months of the decision complained of.1041  Even where the 
application is made within three months, the Bailiff may 
dismiss an application which he considers not to have been 
made with sufficient promptitude if the grant of leave would 
be likely to cause substantial hardship or prejudice to the 
rights of any person or be detrimental to good 
administration.1042   Conversely, however, the Bailiff may allow 
the making of an application after three months where there is 
a good reason for the application’s not having been made 
within time and it would not cause substantial hardship or 
prejudice to any person or detriment to good 
administration.1043  Where the Bailiff does allow an application 
to be made out of time, he may subsequently revisit this 
decision and refuse relief at the substantive review if satisfied 
that such hardship, prejudice or detriment would be 
caused.1044   The application for leave must state the reasons 
for any delay in its being made.1045 

                                             
1037 RCR 16/1(1). 
1038 RCR 16/1(2). 
1039 RCR 16/(21). 
1040 RCR 16/2(2) Sch 5. 
1041 RCR16/3(1). 
1042 RCR16/3(2). 
1043 RCR 16/3(3). 
1044 RCR 16/3(4). 
1045 RCR 16/2(2)(vi). 
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28.17. Unless a hearing is requested in the application for leave, the 
Bailiff may decide whether or not to grant leave on the papers 
or list it.1046  Alternatively, he may direct a hearing of the 
application to hear from the applicant and/or respondent, and 
direct that the respondent be notified of that hearing, as he 
thinks appropriate.1047 

28.18. The Bailiff may grant leave on all or any one of the grounds, or 
may allow addition or amendment of the grounds in the 
application.1048  It follows that the applicant may only proceed 
with the review on the grounds in respect of which leave is 
granted1049 (although these may be amended subsequently to 
the grant of leave at the substantive stage.1050   Leave may be 
granted conditionally, on terms as to costs or security from the 
applicant as the Bailiff thinks fit.1051  The Bailiff may also 
direct that the grant of leave operates as a stay of the 
proceedings in respect of which the application is made on 
such terms as to undertakings in damages or any other matter 
as the Bailiff thinks fit.1052  

28.19. The Bailiff may also make an interim order for a stay 
subsequently to granting leave.1053   An application for such an 
order must be made on at least two days’ notice to the party 
affected except in cases of extreme urgency, setting out the 
grounds on which the application is made and supported by an 
affidavit.1054  Where the case is urgent and advance notice 
dispensed with, the Bailiff may order a stay, on conditions or 
otherwise, and specify a return date for the hearing of the 
application inter partes.1055 

28.20. Where leave is granted, within 14 days the applicant must 
make an application for review by serving through the Viscount 
on all persons directly affected the specified form together 
with copies of the leave application, affidavit and order.1056   
Within two days of service, the applicant must lodge with the 
Greffier the documents served with the certificate of 
service.1057 

28.21. Unless the Bailiff has otherwise directed, at least 10 days must 
elapse between service and the first hearing in the substantive 
application for review.1058   Within 14 days of service, any 
person served who did not appear at the leave hearing may 
apply (by using the form specified supported by affidavit) for 

                                             
1046 RCR 16/2(3). 
1047 RCR 16/2(4)(5). 
1048 RCR 16/2(8)(10). 
1049 RCR16/2(9), 16/5(1). 
1050 RCR16/5. 
1051 RCR26/2(13). 
1052 RCR16/2(14). 
1053 RCR16/2(14). 
1054 RCR 16/2(15). 
1055 RCR 16/2(16). 
1056 RCR 16/4(1)(2) Sch 5. 
1057 RCR 16/4(4). 
1058 RCR 16/4(3). 
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the leave to be set aside on the ground that the applicant did 
not disclose a material fact at that stage.1059 

28.22. Proceeding to the substantive review, any person intending to 
rely on affidavit evidence must file such evidence within 56 
days of being served with the substantive application (or such 
other period as directed).1060   The review is decided on the 
basis of affidavit evidence only: viva voce evidence or cross-
examination which will not otherwise be permitted unless the 
Court considers that the application cannot be disposed of 
fairly without such evidence.1061 

28.23. Within 14 days from the date by which affidavits are due, the 
applicant must apply for hearing of a summons for directions, 
any interlocutory applications (including for live evidence) and 
the substantive review itself.1062  If the applicant fails to apply 
for such a summons, any respondent may apply on four day’s 
notice to the Greffier for the application to be dismissed for 
want of prosecution.1063   

28.24. At the hearing for review, any person who opposes the 
application and appears proper to be heard may be heard by 
the Court, notwithstanding that they were not served with 
notice of the application.1064   If the Court considers the 
decision reviewed should be quashed, it may remit the matter 
back to the original decision maker for reconsideration.   

28.25. If the relief sought in the application included a declaration, 
injunction or damages which the Court considers inappropriate 
to grant on a judicial review but which might be granted in an 
ordinary action commenced by order of justice, it may order 
the proceedings to continue as if they had been, giving 
directions as appropriate.1065 

                                             
1059 RCR 16/6 Sch 5. 
1060 RCR 16/5(4). 
1061 RCR 16/6(5). 
1062 RCR16/7(1). 
1063 RCR 16/8. 
1064 RCR 16/10(1). 
1065 RCR 16/10(4). 
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Appendix 1: Advocates and Solicitors 
Examinations: Past Papers 
IMPORTANT NOTES 

1.          Read the questions carefully. 

2.          Hand in all papers. 

3.          Write legibly – unreadable papers may result in lost marks. 

4.          Your written paper will have to be photocopied, so please – 

1.          write in black ink 

2.          write well within reasonable margins, i.e. leave at 
least 2.5cm of margin at top, bottom and sides of 
answer paper. 

5.          Write your assigned ‘Candidate’s Examination No.’ at the 
top left of each page and the page number in the top right 
of each page (remembering to keep within margins). 

6.          Number your answer on each page and start each new 
answer on a new page. 

7.          Write on one side of the paper only. 

8.          This paper is divided into 3 parts 

1.          Part A is compulsory and carries 20% of the marks 
and must be answered by all candidates; 

2.          Part B is the Civil Procedure paper. You must 
answer 2 questions which together carry 40% of 
the marks; 

3.          Part C is the Criminal Procedure paper. You must 
answer 2 questions which together carry 40% of 
the marks. 

9.          Questions (and parts of questions) carry the marks shown in 
brackets. 

10.        Support your answers wherever possible by reference to 
statutory judicial or other authority. Give reasons for your 
answers. 

11.        Time allowed: 3 HOURS. 



352 Civil Procedure Study Guide 2010 - 2011 

June 2010 

Part A 

1. Answer the following: 

 (i) Name three types of originating process.  (1) 

 (ii) What is the maximum sentence of imprisonment that:   

(a) the Inferior Number (1); and  
(b) The Superior Number (1)  

 may impose upon an adult in criminal proceedings?  

 (iii) How is personal service effected?  (2) 

 (iv) What is the jurisdiction of the Héritage Division?  (2)  

 (v) How many jury members need there be to deliver a verdict 
of guilty?  (1) 

 (vi) Can a minor institute civil proceedings in Jersey and if so 
how?  (2) 

 (vii) In accordance with Art. 14 of the Loi (1864) réglant la 
procedure criminelle what must take place “sous le plus 
bref délai”?  (1)    

 (viii) In accordance with Art. 72 of that same law what 
requirement is imposed concerning the “débats et … tous 
les jugements qui le concernent, et le Verdict de 
l’enquéte” (1) 

 (ix) What statutory exception is there to the requirement 
imposed by the said Art. 72?  (1) 

 (x) Identify 3 functions of the Jurats as provided in Article 15 
of the Royal Court (Jersey) Law 1948.  (2)   

 (xi) On what day does the Samedi Court sit?  (1) 

 (xii) Before whom or what court and when is it usual to 
commence proceedings by way of ex parte Representation?  
(1) 

 (xiii) Before whom and on what occasion is it usual to present a 
first application for “Bail”?  (1) 

 (xiv) By whom may an Order of Justice be signed?  (2)  

Part B – Civil Procedure  

2. (a) Describe the various cases in which it is necessary to obtain 
leave to appeal a decision of the Royal Court in a civil 
cause or matter.  In each case specify to whom or to which 
court (or courts) such application may be made.  (5) 

 (b) What are the principles that a court would apply in relation 
to such application.  (5) 

 (c) Describe the procedural steps taken after the service of a 
Notice of Appeal in a civil cause or matter until the giving 
of judgment.  (10)  
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3. (a) What is substituted service?  In what circumstances is it 
possible to obtain an order for substituted service in 
proceedings before the Royal Court?  (5)    

 (b) In what circumstances is it possible to obtain an order for 
service out of the jurisdiction of a summons to appear in 
the Royal Court?  (5) 

 (c) In what circumstances and how may an action be 
transferred from the Petty Debts Court to the Royal Court?  
(5)  

 (d) How do you obtain an Ordre Provisoire?  When can you 
arrest a person for a debt?  (5) 

4. (a) Describe the process of “tabling” an action in the Royal 
Court, giving details of time, the documents etc. required 
to be “tabled”.  What happens and what are the 
consequences if, in error, an action is not tabled?  Are 
there any circumstances when an action is not required to 
be “tabled”?  (5)  

 (b) Describe 5 sets of circumstances in which the Royal Court 
may stay an action pending before it.  (5) 

 (c) When can discovery be obtained before legal proceedings 
have commenced and what is the procedure for obtaining 
such discovery?  (4) 

 (d) In what circumstances can discovery be obtained against a 
person who is neither a plaintiff or a defendant to an 
action?  (6) 

5. Aubin Ltd has brought an action in the Royal Court against 
Bourdon Ltd for breach of contract.  It has filed an order of 
justice alleging that Aubin supplied potatoes to Bourdon for 
which Bourdon has failed to pay Aubin the invoiced sum of 
£100,000.  Both Aubin and Bourdon are Jersey companies, but 
Aubin in fact delivered the potatoes to Bourdon’s warehouse in 
Kent via its English subsidiary company, Canterbury Ltd.   

 You act for Bourdon.  Its managing director tells you that the 
potatoes were substandard and not fit for resale, for which they 
had been bought.  He has told Canterbury that Bourdon is not 
accepting the goods which await collection by Canterbury any 
time.  Bourdon’s staff, including warehousemen, salesmen and 
its customers are all located in the South East of England.  The 
action is first due before the Royal Court Friday next, service out 
having been granted by the Master.  Bourdon thinks Aubin is in 
financial difficulties.   

 (a) Bourdon does not want the action to be heard in Jersey.  
All its evidence relating to the potatoes is in England.  
Advise it as to the action it might take in relation to the 
proceedings generally and why, detailing all relevant 
procedural steps required to be taken to bring such an 
application including time limits.  What test would the 
Royal Court apply in considering such an application?  (10) 
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 (b) Bourdon asks you about obtaining an order for security 
costs against Aubin.  Advise Bourdon firstly as to the timing 
of such an application and secondly as to the principles 
that the Royal Court might apply in relation to such an 
application.  Might issues be different if your application in 
(a) is successful?  Set out how such an application would be 
made and to whom and at what stage or stages of the 
proceedings.  (6) 

 (c)  Bourdon tells you that it might be the case that some of 
the potatoes were in fact suitable but it cannot be 
bothered to sort through this as it would take too long and 
complicate matters.  It is prepared to pay £40,000 but 
wants to put pressure on Aubin to take the money and drop 
the proceedings.  Advise Bourdon how this might be 
achieved.  How would this advice affect (if at all) that 
given in (a) or (b) above?  (4) 

October 2009 

Part A 

1.          Answer all parts of the question and ensure that you number 
each one correctly. 

(1)         What is the function of the Jurats in civil 
proceedings? (2) 

(2)         Good Friday was 9 April 2009.  In relation to an 
order to provide disclosure “on the usual basis” 
within 7 days of Thursday 8 April 2009 when is the 
last moment such disclosure can be made and 
how? (2) 

(3)         Does the Royal Court have any discretion to save 
civil proceedings that have been commenced in a 
mode inconsistent with the Royal Court Rules or 
must they be struck out?  If so under what 
provisions and how? (2) 

(4)         What are Representative Proceedings?  Provide an 
example.  (2) 

(5)         What is the Clameur de Haro and when might it be 
used? (2) 

(6)         What is a “contravention” and before which 
persons might such proceedings be heard? (2) 

(7)         In what circumstances might the Bailiff act as a 
judge of fact or sentence in relation to criminal 
proceedings before the Royal Court? What 
convention, if any, applies to the manner in which 
he should carry out such functions? (3) 
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(8)         In what circumstances does the Royal Court sit in 
an appellate capacity in criminal proceedings? (2) 

(9)         In what circumstances, if any, might proceedings 
for a criminal offence become prescribed? (3) 

Part B - Civil Procedure 

2.            Adelaide (A) is one of 10 siblings who together comprise the 
entirety of the beneficial class of a discretionary settlement 
made under the laws of Jersey.  They are all sui juris and 
all live in Tasmania.  A has issued a Representation seeking: 
(a) removal of the other beneficiaries, and (b) transfer of 
all the property belonging to the trustees to her.  You are 
instructed by the other 9 beneficiaries who tell you that A 
is using these proceedings to put pressure upon them to 
transfer to her other family assets. 

(1)         You are asked to advise as to what steps they can 
take to “nip these proceedings in the bud”?  
Describe what applications might be made, how 
and before whom?  What evidence is admissible 
and what test(s) is/are applied in determining such 
application? (10) 

(2)         One of the beneficiaries, Bryan (B), tells you that 
all the property is in fact located in Tasmania and 
that he would like the action heard there.  Advise 
B as to what steps could be taken to have the 
action heard in Tasmania?  Before whom would 
such an application be heard in Jersey?  Advise in 
relation to timing as between your advice in 2(1) 
above and this application.  Why is timing 
important? (10) 

3.           Posh (P) has commenced proceedings by way of Order of 
Justice against your client, Dex (D), a self employed roofing 
contractor.  P claims that D is in breach of his contractual 
duties or is negligent in re-covering her gym roof and claims 
damages of £12,000.  The claim is as bald as described 
above.  The Order of Justice came before the Royal Court 
on Friday 4 September 2009.  Judgment in default was 
taken.  D has now come to see you and tells you that he 
doesn’t know what the problem with the roof is, this is the 
first he has heard of any problems.  He has been in Thailand 
since just before finishing the job and only returned to 
Jersey yesterday to find the Viscount’s officers standing at 
his front door this morning looking to sequestrate his 
furniture.  He told them that he knew nothing about any of 
this.  D is desperate and seeks your help as the Viscount’s 
officers will be returning tomorrow.  D wants to know if the 
judgment can be got rid of and states that he cannot 
possibly answer the claim without more detail but in any 
event says there is nothing wrong with the work.  All his 
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work is “top notch”.  However, he did use his mate, Terry 
(T), to finish the job.  D paid T prior to leaving Jersey.  
Advise D as to what steps can be taken to: 

(1)           deal with the judgment (6) 

(2)           seek details of the claim, assuming the 
application in (1) is successful (5) 

(3)           deal with Terry if there are problems with the 
roof (5) 

When might such applications be made, how and before 
whom? 

(4)           D is nervous about going to court and asks 
whether there are any alternatives to a court 
hearing, when and how such alternatives can be 
explored.  Explain the issues to D and how any 
relevant applications might be made.  (4) 

4.            Plenticash Limited (P) is a Jersey company administered by 
Diligent Trust Company Limited (D) a company operating 
from Jersey with big offices and over 100 staff.  In an effort 
to save fees P has recently asked D to transfer all books and 
registered office to the home of P’s shareholder Stavros 
(S).  S told D that he would be changing the bank account 
mandates as soon as he had the books and that D were to 
do nothing with the monies in P’s bank accounts.  D 
agreed.  S has just accessed P’s bank accounts online using 
his new broadband connection and was astonished to find 
that D had, 2 weeks after transferring all the books to him, 
transferred £50,000 from P’s account to D’s account.  S has 
come to you for advice.  S is concerned as to what D might 
do with the money. 

(1)         Advise S as to what he and/or P should do in 
relation to the monies including outlining the 
initiation of any proceedings, what form such 
proceedings might take and how they would be 
served providing all relevant time scales.  (10) 

(2)         S tells you that there is absolutely no reason for D 
to take any money.  Given your answer to 4(1) 
advise S as to what further steps he and/or P could 
take to obtain the return of the monies.  How 
would such application be made, when and before 
whom might it be heard?  What evidence would be 
required?  (10) 

5.           Up&Down Limited (U) are a company supplying and 
erecting scaffolding.  They have recently finished a job for 
Cotil View Limited (C) who have built a block of flats at 
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Plemont.  C’s managing director Ewan has come to see you 
because C have not paid to them £15,000 for the job and he 
presents to you a simple summons claiming the outstanding 
monies.  Ewan accepts that U quoted £15,000 to do the job 
which quote C accepted.  Ewan explains to you that when 
taking down the scaffold U apparently caused so much 
damage to the site and vehicles at the site that the loss is 
in excess of £15,000.  Ewan states that no one saw U drop 
any poles or clips but he overheard U’s foreman at the 
Royal Barge pub state that “they [U] would be lucky to get 
any money out of [C] given the damage caused by one of 
our idiot gang.”  Ewan is immigrating to New Zealand next 
month.  Ewan wants to know what steps C should now be 
taking. 

(1)         Advise C as to what steps it should now take, 
tracking through the likely steps to trial with 
references to timescales where appropriate.  (12) 

(2)         Does Ewan’s departure from the island cause any 
problems?  If so what and how can they be dealt 
with before he leaves the island?  Are there 
alternative ways of dealing with the issue?  What 
are they?  (8) 

April 2009 

Part A 

1.     Answer all questions and ensure that you number each one 
correctly. 

(a)    What is the maximum sentence of imprisonment that the 
Inferior Number of the Royal Court may impose on an adult? 
(1) 

(b)    What is the maximum sentence of imprisonment that the 
Magistrate’s Court may impose upon an adult? (1) 

(c)    When is personal service required in civil proceedings? (2) 

(d)    How is personal service effected? (2) 

(e)    Hedley Le Cocq, a farmer, is horrified to see his neighbour, 
Eugene La Clotte, digging up his, Hedley’s, crop of Jersey 
Royals. He asks La Clotte to desist, but the latter refuses, 
drunkenly claiming that the land on which he is digging is 
his. What ancient remedy is available to Hedley? (1) 
Describe briefly the procedure he must follow. (3) 

(f)    By whom may an Order of Justice be signed? (1) 

(g)    What is the jurisdiction of the Heritage Division? (2) 
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(h)    At what stage will an alibi notice be required? (1) 

(i)    What is the minimum number of jurors required to deliver a 
verdict? (1) 

(j)    How many jury members need there be to deliver a verdict 
of guilty? (1) 

(k)   Can a minor institute civil proceedings in Jersey and if so 
how? (2) 

(l)    What steps can a plaintiff take if a defendant fails to file an 
Answer to an action that is on the Pending List? (1)  When 
can he take such steps and what notice to the defendant is 
required? (1) 

Part B  -  Civil Procedure 

2.     Before whom and how are each of the following applications 
made  -  

(a) Extension or abridgment of time: (4) 

(b)    Service out of the jurisdiction: (4) 

(c)    Security for costs: (4) 

(d)    Pre-action disclosure and (4) 

(e)    Ex-parte representation? (4) 

3. (a) Elaine leaves the employ of Messrs Sardonicus and Slytherin 
on the basis of a promise of immediate partnership in Messrs 
Hooknose, Grabbitt and Skint.  After she has been in her new 
employment for several months, however, there is no sign of the 
promised partnership and after a furious row with the partners 
Elaine storms out.  She instructs you to sue for breach of 
contract.  Describe the procedure from the finalisation of your 
instructions until judgment.  Answer this question on the basis 
that the defendants will deploy every procedural device they 
possibly can. (17) 

(b) What powers does the Royal Court have to curtail the 
defendant's procedural shenanigans and/or to seek to avoid a 
long and costly judicial process? (3) 

4. (a) What factors or matters will the Court take into account in an 
application to strike out a claim for want of prosecution? (4) 

(b) On what grounds will the Royal Court order a claim or a 
pleading, or part thereof, to be struck out at the instance of one 
of the parties to the proceedings? (6) 
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(c) Does the Royal Court have any power to strike out 
proceedings of its own motion?  If so, what are those powers and 
on what basis are they exercised? (5) 

(d) Upon taking instructions from your defendant client you form 
the opinion that the matter should more properly have been 
brought by way of application for judicial review.  What steps 
should you take? (5) 

5. (a) To which body does an appeal lie against the judgment of the 
Greffier in a civil cause or matter?  Explain the steps that the 
appellant must take and the time limits applicable. (10) 

(b) In what circumstances does the appellate body referred to in 
5(a) admit new evidence that was not before the Greffier? (5) 

(c) Is any further appeal possible?  If so, to what body and in 
what circumstances? (5) 


