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BRIEF FOR DEFENDANTS-APPELLANTS

QUESTIONS PRESENTED

In this case two individual members of The First Church of Christ, Scientist, in Boston (“the

Church”), brought suit against the defendants, current or former Directors, Trustees, and/or officers of the

Church and its publishing arm, The Christian Science Publishing Society (the “Publishing Society”).

Plaintiffs asked the Superior Court to determine whether the Church’s Board of Directors properly

interpreted and applied the Church’s own By-law and trust provisions governing internal Church

administration, and whether the Directors properly expended funds on publishing and broadcasting activities

designed to carry out the Church’s mission.  On defendants’ motion for summary judgment, the Superior

Court decided that plaintiffs have standing to maintain this suit and that a civil court could adjudicate their

claims without violating the Massachusetts or United States constitutional provisions guaranteeing freedom

of religion.

The questions presented are as follows:

1. Did the Superior Court err as a matter of law in granting standing to plaintiffs, non-office

holding members of the Church with no right to vote or participate in the management of Church affairs, to

challenge the Board of Directors’ interpretation and application of Church By-law and trust provisions

governing internal Church administration and expenditure of Church funds?

2. Did the Superior Court violate Article XLVI of the Massachusetts Constitution and the First

Amendment by assuming jurisdiction over plaintiffs’ claims challenging the Board of Directors’

interpretation and application of Church By-law and trust provisions governing internal Church

administration and expenditure of Church funds?
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STATEMENT OF THE CASE

This case arises out of opposition to efforts by the Church and its Publishing Society to promote the

religion of Christian Science through expanding the reach of the Publishing Society’s core periodicals,

including The Christian Science Monitor, into television and radio broadcasting.  These publishing activities

were authorized by The Christian Science Board of Directors (the “Board of Directors” or “Board”) and were

funded through Church resources, over and above the income generated by the Publishing Society. The Church

won wide acclaim for the quality of its broadcast programming (App. A0618-A0625), but the cost and nature

of the operations made them controversial among some members.  Eventually, financial considerations led the

Church and Publishing Society to discontinue most of the new operations in 1992. At that time, in addition to

the regular and usual financial reports presented at annual meetings, the Church

prepared and disseminated a detailed report on all publishing and broadcasting expenditures over the eight-

year period ending in 1992.  The Church also made available additional information and audited financial

statements for fiscal years ending in 1992, 1993, and 1994.  App. A0460-A0616.

In December 1993, long after such publishing and broadcasting operations were discontinued and

the financial reports provided, two individual Church members, with no right to vote or participate in the

management of Church or Publishing Society activities, filed this suit in the Superior Court.  Plaintiffs’

Complaint demanded that the court reallocate decision-making authority within the Church, review the

Board’s judgment about how best to use the resources of the Church to promote its religious interests, and

conduct an “accounting.” Specifically, the Complaint challenged the Board’s interpretation and application

of a Church By-law prescribing the duty of the Committee on Finance to examine and endorse bills against

the Church, and asserted that the Committee should be given power to countermand expenditures authorized

by the Board of Directors and even to remove Directors from office. Complaint ¶¶  26-27, 96, 100 (App.

A0015, A0031-A0032). The Complaint further alleged that the Publishing Society’s expenditures on the
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Church’s expanded publishing and broadcasting constituted “investments” that were “speculative,” and gave

rise to “liabilities” that could not be satisfied from “current income,” within the meaning of the Deed of Trust

that established the Publishing Society.  Id. at ¶¶ 30, 102, 107, 108.  The Complaint sought declaratory and

injunctive relief to instruct the Church how to make financial decisions in the future, as well as an accounting

of all expenditures made by the Church between 1988 and the present time to support these publishing and

broadcasting operations.  Id. at 109-110, Prayers for Relief.

On September 14, 1994, the Superior Court, per Judge Flannery, dismissed Count II of the

Complaint and dismissed a corporate plaintiff, known as “Members for the Manual, Inc.,” for lack of

standing.  However, the court denied defendants’ motion to dismiss Counts I, III and IV on standing and

jurisdictional grounds.  In its ruling on the motion to dismiss, the court stated that “a determination of the

church’s structure and this court’s jurisdiction necessarily involves a consideration of the relevant church

documents. Such a determination is not appropriate on a motion to dismiss.” App. A0090.

After Judge Flannery’s ruling, defendants filed a motion for summary judgment supported by a

detailed affidavit of The Christian Science Board of Directors, which tendered the relevant church documents

— the Church Manual (App. A0357) and two Deeds of Trust dated 1892 and 1898 (App. A0431, A0436). 

On August 30, 1995, the Superior Court, per Judge Volterra, issued an Order denying summary judgment

(App. A0287-A0289), concluding that plaintiffs have standing, solely in their capacity as members of the

Church, to “seek judicial redress to insure that the defendant trustees comport themselves in accordance with

the dictates of the wills, trusts and manual of Mrs. Eddy,” and that the Court could “properly adjudicate”

plaintiffs’ claims without violating the First Amendment of the federal Constitution.

On November 9, 1995, the Appeals Court (per Justice Jacobs) granted defendants’ petition for

interlocutory appeal pursuant to M.G.L. c. 231, §§ 118, finding that “the dispute between the parties, as

established by the pleadings, may implicate issues of the internal organization of The First Church of Christ,
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Scientist, in Boston, and, therefore, may involve prohibited intrusion in liberties protected by the First

Amendment to the United States Constitution.” Justice Jacobs emphasized that the relief sought could well result

in “irremediable encroachment on those liberties.”  App. A0305-A0306.  On February 14, 1996, this Court

granted defendants’ application for direct review.

STATEMENT OF RELEVANT FACTS

There are no disputed facts that have any bearing on either standing or jurisdiction.  All parties agree

that this case is governed by the Church Manual and two Deeds of Trust, which are divinely inspired

documents written by Mary Baker Eddy, the founder of the Church.  Each Count of the Complaint involves

a dispute over the proper interpretation and application of these documents.  We begin with a summary of

them.

A. The Church Documents.  In the words of Church founder Mary Baker Eddy, the By-laws

set forth in the Church Manual (the Church’s constitution prescribing its internal organization and polity)

“were not arbitrary opinions nor dictatorial demands, such as one person might impose on another.  They

were impelled by a power not one’s own.” App. A0360. As explained by the Board of Directors, “[t]he

administration and application of each By-law is a deeply religious matter.  The meaning of each is

understood and appreciated through the application of prayer, an understanding of Christian Science, and

a comprehension of Mrs. Eddy’s spiritual and governmental design for her Church, together with an

appropriate recognition of secular standards and conventions.” Bd.  Aff. ¶ 42 (App. A0329).  After Mrs.

Eddy’s death in 1910, these By-laws became the permanent and unalterable rules of Church governance; they

may not be “amended or annulled.” App. A0411. All those who wish to become members of the Church

agree to “subscribe” to the By-laws and “enter into full fellowship” with them.  App. A0416.

These inspired By-laws constitute The Christian Science Board of Directors as the final religious,

administrative, and judicatory body within the Church.  App. A0329-A0335.  See Eustace v. Dickey, 240
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Mass. 55, 71 (1921) (“the entire management has passed into the hands of the directors, a self-perpetuating

body, all this at the suggestion and with the approval of Mrs. Eddy”); Jandron v. Zuendel, 139 F. Supp. 887,

888-889 (N.D. Ohio 1955) (the Board of Directors is “the highest authority and judicatory of the Christian

Science denomination”).  Article I, § 9 of the By-laws vests authority in the Board to ensure that Church

operations are conducted in compliance with the By-laws, and provides a procedure (which these plaintiffs did

not follow) for members to lodge complaints regarding perceived violations of By-law requirements.  App.

A0373. Mrs. Eddy specifically wrote that “all” inquiries from Church members which relate “in any manner”

to infractions of the By-laws are to be addressed to the Board of Directors.  App. A0332.

Article XXIV, § 4 of the Church Manual requires the Board annually to appoint a Committee on

Finance. App. A0337-A0340, A0397.  It is the duty of the Committee on Finance to examine “bills against

the Church.” Following the Committee’s endorsement, the bills are to be paid by the Church Treasurer.  The

Manual also authorizes the Committee on Finance to call on Board members to “comply with the By-laws of

the Church” (Art.  XXIV, § 6), but the ultimate authority to interpret and apply the By-laws, and to impose any

discipline, rests with the Board of Directors. Eustace, 240 Mass. at 84 (the Directors have power to resolve

“difference of opinion as to the interpretation of the Church Manual”); Dittemore v. Dickey, 249 Mass. 95, 109,

111 (1924) (regardless of the actions of the “committee on finance,” the “board of directors * * * constitute

the tribunal authorized under this particular ecclesiastical polity to dismiss a director.  No other can be

substituted for it”); Bd.  Aff. ¶¶ 50-59 (App. A0331-A0334).

Mrs. Eddy’s 1892 Deed of Trust originally established the Board of Directors and made the Board

self-perpetuating by giving it power to fill its own vacancies.  App. A0433.  Since the turn of the century and

“by universal practice and consent all the business of the church has been transacted by the Christian Science

Board of Directors.” Dittemore, 249 Mass. at 103-104.  The 1892 Trust Deed also conveyed land to the Board

to be used for public worship.  But it did not convey any interest in Church funds to Church members,
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individually or collectively.

In 1898 Mrs. Eddy established The Christian Science Publishing Society through execution of an

additional Deed of Trust conveying certain assets to its Board of Trustees.  App. A0439-A0444.  The

Publishing Society is the publishing arm of the Church and is charged with the duty to “promote and extend”

the religion of Christian Science.  Its Trustees have authority to manage the Society’s operations, subject to

the “comprehensive” and “final” authority of the Board of Directors. Eustace, 240 Mass. at 76; see id. at 82-

85.  As this Court observed in Eustace, the Church was “the beneficiary of all net profits arising from the

management of [the 1898] trust,” and “was the beneficiary of the trust.” Id. at 78. Individual Church

members did not receive any legal or beneficial ownership rights in Publishing Society funds under the 1898

Deed of Trust.

The 1898 Deed of Trust states that the Trustees of the Publishing Society may not invest the money

of the trust “for purpose of speculation” or incur “liabilities beyond their ability to liquidate promptly from

the current income of the business.” Because the Trust Deed requires the net profits of the Publishing Society

to be paid over to the Church every six months, it is the Church that provides funds to the Society for capital

and other needs.  For more than 20 years the Society’s publications, such as The Christian Science Monitor

(founded in 1908 by Mary Baker Eddy), have been maintained by relying on funds from the Church, which

in the case of the Monitor have totalled $5 to $20 million per year.  App. A0344.  The Trust Deed does not

limit the giving or acceptance of such support.

 Neither the Church Manual nor any other governing document of the Church grants voting rights

to individual members of the Church.  Members neither select Directors or officers, nor determine any issue

of Church policy.  Eustace, 240 Mass. at 70 (“Members of the Church” have “no voting power”).  Although

members may attend annual meetings of the Church, under the Manual “no other than its officers are

required to be present.” Art. XIII, § I (App. A0387).  The Manual does not provide for debate, discussion,
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or decision-making by individual members at Church meetings. Ibid.  Under Article I, § 9 of the Manual

(App.  A0373), members have the right to inform the Board of perceived failures by any officer or Director

to perform his or her duties.  But as we have noted, it is the Board that ultimately determines what course

of action, if any, will be taken.  Art. 1, §§ 5, 6 and 9; Art.  XI, § 5 (App. A0372-A0373, A0384-A0385).

B. Plaintiffs’ Allegations.  Each Count of the Complaint involves a dispute over the meaning

of the foregoing Church documents.  Count I of the Complaint concerns Article XXIV, § 4, of the By-laws,

referred to above, which provides that “[p]rior to paying bills against the Church, the Treasurer of this

Church shall submit them all to [the Finance Committee] for examination.  This committee shall decide

thereupon by a unanimous vote, and its endorsement of the bills shall render them payable.” App. A0397.

Under the Board of Directors’ long-standing interpretation and application of this Article, the Finance

Committee is required to examine bills against the Church prior to payment to ensure that they were properly

accounted for and authorized.  But the Article does not require or provide for the Committee to examine bills

against the Publishing Society (a trusteeship charged with conducting its own business under the 1898 Deed

of Trust), give the Committee authority to countermand the Board’s decisions regarding expenditureofChurch

funds, or empower the Committee to review and approve expenditures in advance.  Bd. Aff. ¶¶72-73,  75-76

 (App. A0338-A0339).

Plaintiffs’ view differs.  They contend that the Finance Committee should act as a policy-making

body with power to veto spending by the Board of Directors and even may dismiss members of the Board.

Complaint ¶¶ 26-27, 96, 100 (App. A0015, A0031-A0032).  Under this theory, the Finance Committee

(appointed by the Board) would have power to nullify the Directors’ commitment of funds to support the

Publishing Society’s expanded operations.  Count I thus raises fundamental issues of Church organization

and administration. The Board’s power to decide on Church expenditures is the power to set priorities for

accomplishing the mission of the Church.  Under plaintiffs’ interpretation, and contrary to the Church
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Manual, the Finance Committee would become a co-equal branch of Church government, with equal (indeed,

superior) power to control budgets, expenditures, priorities, and the composition of the Board.

Count III of the Complaint concerns the provision of the 1898 Deed of Trust which states that the

Trustees of the Publishing Society have no authority to “invest (the money of the trust) for purpose of

speculation,” or “incur liabilities beyond their ability to liquidate promptly from the current income of the

business.” App. A0441.  Plaintiffs contend that the Church’s expenditures on publishing and broadcasting

constituted “reckless[ ] invest[ments]” and that deficits incurred by the Publishing Society during those years

were “liabilities” that “could not be liquidated, promptly or otherwise, from the current income of the Church

or the Society itself.”  Pl. Mem. in Opp. 15 (App. A0170).  The Board of Directors has explained, however,

that the Publishing Society’s expenditures to broaden the reach of its periodicals “were made not for the

purpose of speculation, but were designed to and did in fact advance * * * the Church’s religious interests,”

and are not subject to secular standards applicable to commercial investments.  Bd.  Aff. ¶¶ 102-103 (App.

A0346-A0347).  Civil courts have no basis for second-guessing expenditures for religious purposes.1

Moreover, as the Board has interpreted and applied the Deed of Trust it restricts the power of the

Trustees of the Publishing Society to incur substantial debts (“liabilities”), but it does not prevent the

Trustees from relying on funds from the Church to defray Publishing Society expenses in excess of revenues.

Bd.  Aff. ¶¶ 9495 (App. A0344).  Under plaintiffs’ contrary interpretation, it might not be possible for the

Society to continue publishing The Christian Science Monitor, which for many years has been maintained

by relying on funds from the Church.  Bd.  Aff. ¶¶ 95-100 (App. A0344-A0346).  Like Count I, Count III

thus raises fundamental questions of Church organization and administration.

Count IV of the Complaint is ancillary to Counts I and III.  It asks for a judicial accounting of

                                       
1 Publication of The Christian Science Monitor has been recognized as a religious activity of the Church and the Publishing Society.
Feldstein v. Christian Science Monitor, 555 F. Supp. 974, 978-979 (D.  Mass. 1983); Assessors of Boston v. Lamson, 316 Mass.
166, 168-171 (1944). The publishing and broadcasting operations at issue here were an extension of the work and message of the
Church’s periodicals, including the Monitor .Bd. Aff. ¶¶ 104-113 (App. A0347-A0350).
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Church expenditures on publishing operations.  This accounting would go well beyond the provisions of

Article XXIV, § 3, of the By-laws, which requires the Board of Directors to report at the Church’s annual

meeting “the amount of funds which the Church has on hand, the amount of its indebtedness and of its

expenditures for the last year.” App. A0397.  Plaintiffs do not contend that any of the reports submitted

lacked any of the three items of information required by Article XXIV, § 3. Their complaint, rather, is that

“until recently the Treasurer has reported largely aggregate figures, without any meaningful breakdown.”

Pl.  Mem. in Opp. 15 (App. A0170). Plaintiffs do not assert that such an accounting is required by Article

XXIV, but only that it would serve the purpose of “good governance.” Id. at 16 (App. A0171).

For purposes of defeating the motion for summary judgment, plaintiffs characterized their dispute

with the Directors over the meaning of the Church governing documents as a question of “material fact.” Pl.

Mem. in Opp. 13 (App. A0168).  Defendants contend that for purposes of jurisdiction, the Court need not

resolve the disputed questions of interpretation (which are, in any event, not questions of “fact”).  The Court

need only determine whether this case belongs in court.  That, in turn, depends entirely on whether this is

a dispute over internal church governance, a point that is not in dispute, as plaintiffs themselves concede:

“[t]he issues raised in this case involve the proper governance of The First Church of Christ, Scientist.” Pl.

Mem. in Opp. 18 (App. A0173).

As to plaintiffs’ standing, it is undisputed that they, as individual members of the Church, do not

participate in Church or Publishing Society administration or management.  Thus, plaintiffs have no legally

cognizable interest in internal Church governance.  Further, neither the Church Manual nor any of Mrs.

Eddy’s Deeds of Trust confer any private interest in the funds of the Church on any members.

C. Plaintiffs’ Attempt tp Place Church Polity on Trial. While the affidavits submitted by

plaintiffs in the Superior Court failed to raise any relevant factual dispute that would preclude a grant of

summary judgment, they did reveal plaintiffs’ design to superimpose a new form of government on the
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Church and to draw the Superior Court deep into the thicket of Church polity.

Plaintiff Roy Varner filed an affidavit contesting the Board’s understanding of Church government.

Varner asserted that he is experienced through his business career in the “design of organizational

structures.” App. A0672.  He submitted eight diagrams setting forth his conception of the government of the

Church and the Christian Science religion, based on his personal interpretation of various Church documents.

App. A0676-AO707.  Varner’s diagrams contain detailed flow charts and complex descriptions of internal

Church polity, administration, and adjudication, portraying a system of government largely inconsistent with

the Church Manual and with the views of the Church’s governing body.  For example, Varner contended

that, contrary to the view of the Directors, “[t]here are several final judicatories in the Church” and that the

“Committee on Finance adjudicates financial management disputes.” App. A0675.

Ralph Copper, another individual church member, stated in his affidavit that the Church is

“democratic,” even though there is a “lack of voting rights by Mother Church members.” App. A0718.

Copper tendered a variety of articles and secondary materials that, he asserted, supported his interpretation of

Church polity.  In fact, the secondary materials appended to Copper’s affidavit corroborated the key points

made in the Directors’ affidavit.2

The affidavit of Stephen Gottschalk, another individual Church member, elaborated upon Copper’s

assertions with the statement that, “[i]n my judgment,” “Mrs. Eddy was conservative in fiscal matters,” and

therefore must have intended the Finance Committee to wield power to “disapprove church expenditures.”

                                       
2 E.g.,  “The Manual of The Mother Church constitutes The Christian Science Board of Directors the governing body of that church”
(App. A0744); “The government of The Mother Church is administered by The Christian Science Board of Directors, in obedience
to the By-laws set forth in the Church Manual.  On the other hand, the government of the branch churches, being in the hands of
their various memberships, is truly democratic” (App. A0749); “To The Christian Science Board of Directors Mrs. Eddy has
entrusted grave and permanent responsibilities. * * * It is required to direct the activities which she founded or authorized, and in
doing this it selects and assigns the workers who fill various offices in our movement.  To it falls the mandatory duty of applying
church discipline, independently of the branch churches” (App. A0755-A0756); “Mrs. Eddy placed the fundamental spiritual
responsibility and authority for the administration and proper application of the By-laws with the Christian Science Board of
Directors * * *. This is the most important of all the business of the Church” (App. A0764); “This fact in itself disposes of the
claims of latter-day dissidents that she intended [other Church officers] to be a counterbalance to the authority of the Board of
Directors.” App. A0812.
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App. A0873-A0876. 

Gottschalk buttressed his position with a personality analysis of Mrs. Eddy based on her “Puritan

background and religious convictions.” App. A0880.  Yet another affiant and individual Church member,

Thomas Johnsen, volunteered a similar appraisal of Mrs. Eddy’s “religious background” and personal

philosophy.  App. A0951.

Plaintiffs further revealed their intent to put Church polity on trial (and to convert the Superior Court

into an ecclesiastical auditor) by their far-reaching discovery demand.  App.  A0097-A0114.  That demand

sought an extensive production of internal Church documents covering a period of many years, voluminous

information on Church expenditures on publishing and broadcasting programs reaching across the globe, and

confidential archival materials and internal communications within the Church.  In view of the injurious

impact of such discovery on religious freedom, Justice Jacobs stayed all discovery pending appellate

resolution of this litigation.  App. A0306.

SUMMARY OF ARGUMENT

In this litigation plaintiffs allege no violation of civil law or public policy, nor of any rights personal

to themselves.  There is no allegation of fraud, defalcation, or corrupt self-dealing.3 Rather, they seek to

enlist the courts of this Commonwealth in their campaign to reallocate substantial authority within the

Church from the Board of Directors to the Committee on Finance and even to invest that Committee with

power to remove Directors from office.  Complaint ¶¶ 26-27, 96, 100 (App. A0015, A0031-A0032).

Moreover, they would debate in the courts whether the Publishing Society’s publishing and broadcasting

activities were unduly “speculative.” Id. at ¶¶ 30, 102, 107-108 (App. A0016, A0033-A0034).

                                       

3 In such a case, the Attorney General would have standing to bring suit , Krauthoff v. Attorney General, 240 Mass. 88, 92 (1921),
and the First Amendment would not bar civil court jurisdiction.  United States v. Ballard, 322 U.S. 78 (1944) (the First Amendment
does not bar prosecution of religious leaders for fraud).
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By granting plaintiffs standing to sue in this case, the Superior Court has radically altered the

standing requirement to permit any members of any charitable organization to sue over the administration

of the organization’s internal affairs, whether or not they are directly affected in any way.  This Court’s

decisions state a contrary rule: members have standing only to assert denial of rights personal to themselves

(such as their right to vote — a right not present here).  They have no standing to assert generalized claims

that the organization has been mismanaged or that officials have acted ultra vires. Dillaway v. Burton, 256

Mass. 568, 574 (1926); Lopez v. Medford Community Center, 384 Mass. 163, 168, 169-70 (1981).  Indeed,

in Krauthoff v. Attorney General, 240 Mass. 88, 92 (1921), a case involving this very Church, this Court has

held that members of the Church (as opposed to officers or trustees seeking declaratory judgments as to their

own responsibilities) have no standing to enforce “good governance” claims.

Moreover, to allow such a suit to proceed violates the principle clearly stated by this Court: “the

First Amendment prohibits civil courts from intervening in disputes concerning religious doctrine, discipline,

faith, or internal organization.” Fortin v. Roman Catholic Bishop, 416 Mass. 781, 785 (1994) (emphasis

added).  The Supreme Court of the United States has been no less emphatic: “religious organizations * * *

[have] power to decide for themselves, free from state interference, matters of church Government as well

as those of faith and doctrine.” Kedroff v. St. Nicholas Cathedral, 344 U.S. 94, 116 (1952) (emphasis

supplied).

As stated by the thirteen churches and religious liberty organizations that filed a brief amicus curiae

in the Appeals Court, “[t]he trial court’s assertion of jurisdiction to second-guess the decisions of church

governing bodies carries great and immediate danger for all churches, synagogues, mosques, and other

religious organizations in this Commonwealth.” Motion for Leave to File Brief Amicus Curiae in Appeals

Court at 2. This Court should reverse the Superior Court’s denial of summary judgment, reaffirming

traditional requirements of standing to sue and fundamental constitutional protections for the free exercise
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of religion.

ARGUMENT

I. PLAINTIFFS LACK STANDING TO LITIGATE ISSUES OF
INTERNAL CHURCH GOVERNANCE.                                     

There is no dispute regarding the facts relevant to plaintiffs’ standing to sue.  Plaintiffs are individual

members of the Church who have held no position of authority or employment within the Church or

Publishing Society; who have no right to vote on any issue of Church governance, financial management,

or publishing policy; who have no right to vote for the election or retention of any Church or Publishing

Society official; who have never been members of the Committee on Finance; who have no legal interest in

the funds of the Church or the Publishing Society; and who are not entitled to receive pensions under the

Church’s pension plan.  App. A0323-A0327, A0340, A0007.

In denying defendants’ motion to dismiss, Judge Flannery maintained that plaintiffs should

nonetheless be allowed to bring suit because “the interests of the individual plaintiffs in the enforcement of

the by-laws are distinct from the interests of the general public.” App. A0095.  In denying summary

judgment, Judge Volterra repeated that conclusion.  App. A0288. In addition, without citation to any will

or deed of trust, Judge Volterra stated that plaintiffs “stand as beneficiaries of the property of the Mother

Church as established by the wills and trusts of Mrs. Eddy as donor or settlor.” Ibid.  Finally, Judge Volterra

concluded that “the issues raised by these plaintiffs deal with the governance of the Mother Church.” On this

premise, he ruled that plaintiffs are “lawfully entitled to seek judicial redress.” Ibid.

These rulings represent a radical misconstruction of the law of standing to sue; and they conflict

directly with this Court’s precedents.  If the decision below is not reversed, the doors of the Superior Court

will be open wide to any member of any religious or charitable organization who wishes to debate issues of

“good governance,” without any showings, of concrete, individualized injury.  Given the serious

constitutional problems that such a ruling would unnecessarily generate, see pages 30-49, infra, this Court

should reaffirm traditional requirements of standing to sue and order dismissal of the Complaint with
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prejudice.

A This Court’s Decisions Foreclose Plaintiffs’ Standing To Sue.

Modern standing law, articulated by this Court and the Supreme Court of the United States, lays

down an exacting rule that forecloses generalized “good governance” claims.  A leading federal case is

Valley Forge College v. Americans United for Separation of Church & State, 454 U.S. 464, 471-486 (1982),

which this Court has followed under state law principles. E.g., Commonwealth v. Callahan, 401 Mass. 627, 638

n. 14 (1988).  Valley Forge denied taxpayers standing to challenge a transfer of government property

to a church-related institution in alleged violation of the First Amendment.  The Supreme Court stressed the

need for “actual injury,” which the plaintiff  “personally has suffered,” as opposed to a “generalized

grievance,” and also stressed the inadequacy of mere ideological or political interest (454 U.S. at 485-486;

emphasis supplied):

[Plaintiffs] fail to identify any personal injury suffered by them other than the psychological
consequence presumably produced by observation of conduct with which one disagrees. * * * *
It is evident that [plaintiffs] are firmly committed to the constitutional principle of separation of
church and State, but standing is not measured by the intensity of the litigant’s interest or the
fervor of his advocacy.

This Court likewise has insisted on proof of concrete individual harm, and has not allowed plaintiffs

to pursue abstract complaints over “good governance.” See, e.g., Schaeffer v. Cohen, Rosenthal, Price,

Mirkin, Jennings & Berg, 405 Mass. 506, 512-513 (1989) (holding that even shareholders with equitable

ownership interests have no standing to challenge “harm to the corporation”); Town of Burlington v. Town

of Bedford, 417 Mass. 161, 164-165 (1994) (holding that plaintiffs lacked standing to sue where their

“interest was too ‘remote, speculative, and undefined’”); Bonan v. City of Boston, 398 Mass. 315, 320-321

(1986) (holding that “[a] plaintiff must have standing, a definite interest in the matters in contention in the

sense that his rights will be significantly affected by a resolution of the contested point,” and must
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demonstrate “an actual controversy,” with “an immediate and significant effect” on his own legal rights).

These limitations apply with particular force when members of religious or charitable organizations

seek to litigate issues of “good governance.” In a long line of decisions — some involving the very Church

at issue in this litigation — this Court consistently has held that individual members lack standing to debate

such questions in the Superior Court.4

In Krauthoff v. Attorney General, 240 Mass. 88, 90-92 (1921), for example, this Court denied

standing to sue to “three persons who allege that they are members in good standing of The First Church of

Christ, Scientist, in Boston,” who purported to bring suit “on behalf of themselves and of all other members

of the church” in order “to preserve and uphold the Church Manual, the form of government of the Mother

Church as established by Mary Baker Eddy.” Id. at 90.  As in this case, their complaint sought “protective

orders in accordance with the Church Manual concerning the Christian Science Publishing Society,” and a

clarification of the “relations between this church, the directors and the trustees in the light of the Church

Manual.” Id. at 91-92.  In denying standing to litigate such good governance claims, the Krauthoff decision

emphasized that the trusts established by Mary Baker Eddy for the promotion of Christian Science are

“public charities.” Id. at 92.  “In these aspects the plaintiffs show no private interest, and the interests of the

public are represented by the Attorney General.” Ibid. (emphasis supplied).  This Court also placed emphasis

on the following prudential consideration: “This subject ordinarily is settled by ecclesiastical bodies.  Courts

are loath to undertake to determine such questions.  The standards by which to decide controversies of that

kind are not those commonly used by courts.”  Ibid.  Krauthoff is controlling in the case at bar, which also

                                       
4 Even prior to the development of modern principles of standing to sue, academic commentators urged threshold scrutiny of “the
presence or absence of an interest of substance,” that is, “whether the member in the particular instance has enough at stake” to
“warrant judicial action.”  Zechariah Chafee,  The Internal Affairs of Associations Not for Profit , 43 Harv.  L. Rev. 993, 1008
(1930).  In the particular context of  suits against religious bodies, Professor Chafee urged courts to refrain from “making law for
the church” (id. at 1024-1026) and to respect “the value of autonomy” (id. at
1027-1028): “This principle of freedom and growth is easily overlooked by judges.  They are apt to regard the
documents with which the association starts its existence with the same strictness as if they were private contracts or trusts.
Doctrines appropriate to such short-lived transactions are wholly unsuited to the enduring church or university.” “Even if the
interpretation of a trust is concerned” (id. at 1024), a church’s governing body should construe internal church polity because of
its capacity to understand “purpose” as well as “[p]hrases” (id. at 1028). 
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involves a suit by Church members who purport to enforce the Church Manual and other governing

documents of the Church.

In two other cases involving The First Church of Christ, Scientist, this Court reached the same

conclusion.  Thus, in Eustace v. Dickey, 240 Mass. 55, 87 (1921), this Court held, in a controversy over

internal Church management, that individual Church members, unlike Church officers, have no standing to

be “admitted as parties.”  Similarly, in Chase v. Dickey, 212 Mass. 555, 568 (1912), the Court ruled that,

where the Board of Directors and Mrs. Eddy’s heirs at law were parties to a dispute over property under her

will and trust, the trustee was the only remaining party with a legal interest: “[a]ll parties who can have any

interest in the trust are before the court” (emphasis supplied).  Individual members of the Church had no

legal interest in the subject matter.

This Court also denied standing to sue in the closely-analogous case of Dillaway v. Burton, 256

Mass. 568, 571-574 (1926).  In that case, the plaintiff brought suit as a “member” of the defendant

“charitable corporation,” asserting that the charity was being administered “in a manner contrary to the

terms” of the governing will and trust, and that the directors had engaged in “mismanagement,” self-dealing,

and improper investment of funds without “adequate and sufficient security.” Id. at 570-572.  In denying

standing to sue, the Court observed that it is the sole responsibility of the Attorney General, not

“individuals,” to assure sound management of charitable organizations.  In direct contradiction to the court

below, this Court held in Dillaway that unless a person has “direct interests and duties to perform in the

management of a charity,” or other “private interests” at stake, his mere status as a “member of the corporate

defendant” does not give him “standing to maintain the bill.” Id. at 573-575.5 Like Krauthoff, Dillaway cited

strong considerations of public policy in support of its announced limitations on standing to sue (id. at

575):

                                       

5 Dillaway distinguished Eustace v. Dickey — where Church officers had been allowed to bring suit — from cases in
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The power and duty delegated to the Attorney General to enforce the proper application of charitable
funds are a recognition by the Legislature not only of his fitness as a representative of the public in
cases of this kind, but of the necessity of protecting public charities from being called upon to
answer to proceedings instituted by individuals, with or without just cause, who have no private
interests distinct from those of the public.

This Court reiterated these fundamental limitations in Elias v. Steffo, 310 Mass. 280, 281-284

(1941),  where  plaintiffs brought  suit  as  members and beneficiaries of a charitable organization and claimed

that funds they had collected for charitable purposes had been misapplied.  Citing Dillaway, this Court ruled

in Elias that plaintiffs lacked standing to sue (id. at 284):

Assuming * * * that the funds in question constituted a charitable trust and that it was not being
properly administered, it is settled that neither the individual plaintiffs nor the plaintiff town of
Drenova [a beneficiary of the trust] has any standing to enforce the proper administration of the
funds.  It is the exclusive function of the Attorney General to enforce the due application of funds
given or appropriated to public charities within the commonwealth, and prevent breaches of trust
in the administration thereof.

Most recently, Lopez v. Medford Community Center, 384 Mass. 163, 164-170 (1981), reaffirmed

the foregoing limitations on standing to sue and drew a distinction of decisive importance in the present case.

The plaintiffs in Lopez sued in their capacity as “members” and beneficiaries of a “charitable corporation.”

They set forth two categories of claims.  First, they alleged that the defendant officers of the charitable

organization had deprived them of their personal right to “vote.” Second, they complained that the

defendants had “improperly borrowed money” and “mismanaged and neglected the affairs of the

corporation,” giving rise to “corporate mismanagement.” Lopez squarely held that plaintiffs had standing

only to challenge deprivations of their individual right to vote, which were personal claims “distinct from

those of the general public.” This Court stressed that it is “the exclusive function of the Attorney General

to correct abuses in the administration of a public charity,” and that, accordingly, “plaintiffs had no standing

to prosecute their claims of corporate mismanagement.” Id. at 166-170 (emphasis supplied).

                                       
which individual members attempt to invoke the judicial process. 256 Mass. at 573.
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These consistent prior rulings of this Court squarely apply to the present case.  Neither plaintiffs nor

the courts below have cited any precedent that supports the proposition that mere membership in an

organization is a sufficient basis for standing to challenge its internal administration.  Considerations of stare

decisis and sound public policy combine to require dismissal of a case such as this one.  Charitable

organizations should not be exposed to the extraordinary burdens of litigation at the instance of persons who

possess no private interest in the subject matter.  And the Massachusetts judiciary should not be burdened

with controversies over the meaning of internal organizational rules as if it were a moot court or public

debating society.  The governing bodies of charitable organizations are fully capable of interpreting their

own internal rules of polity and administration.  If anyone may bring suit in such cases to protect the interest

of the general public, it is the Attorney General.6

B. The Superior Court’s Rationale Conflicts With This Court’s Precedents.

The Superior Court offered three reasons for allowing plaintiffs to maintain suit: (1) that plaintiffs,

as members of the Church, are “distinct” from the rest of the public; (2) that plaintiffs are “beneficiaries”

of unspecified wills and trusts of Mrs. Eddy; and (3) that plaintiffs’ application for membership in the

Church created a contractual relationship entitling them to enforce the Church’s By-law and trust provisions.

But those theories all conflict fatally with the rulings of this Court previously summarized.  If such theories were

accepted, Krauthoff, Dillaway, Elias, and Lopez would all have to be overruled.

1. In the absence of individual injury, a mere difference in status between Church

members and the general public is insufficient to support standing. The Superior Court advanced an

obvious non sequitur when it reasoned that anyone with a status separate from that of the public has standing

to sue, even in the absence of concrete individual injury.  It is, of course, necessary for a plaintiff to allege

status distinct from that of the general public.  But while separate status is necessary, it is not sufficient to

predicate standing.  As  this Court phrased the applicable standard in Dillaway, 256 Mass. at 574, the would

                                       
6 The Massachusetts Attorney General has been apprised of these proceedings and has received copies of relevant pleadings and
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be plaintiff must assert “peculiar and immediate interests distinct from those of the public,” not just an

arguable difference in status.

The law of standing would be reduced to a dead letter if a plaintiff could bring suit simply by

labelling himself as “distinct” from the general public without showing concrete personal injury.  For

example, any member of an ethnic, racial, or religious minority (distinct from the general public) could bring

civil rights litigation to debate abstract issues of civil rights policy, without showing that he or she was the

victim of discrimination.  See Allen v. Wright, 468 U.S. 737 (1984).  Similarly, investors in securities or

purchasers of products (distinguishable from those who did not invest or purchase) could bring suit against

securities issuers and product manufacturers, without showing that they had been deceived or injured.

Plainly, it is not sufficient merely to characterize a plaintiff as being separate or distinct from the public

without showing concrete and individualized harm.

Beyond this, with respect to the use of Church funds, the plaintiffs in this case are not “distinct”

from the general public in any legal sense.  As the Board of Directors has explained, the Church’s

expenditure of funds and its internal financial administration are all designed to promote and extend

Christian Science for the benefit of mankind generally; the Church does not devote its resources to the

private benefit of individual members or officers.  App. A0348-A0354, A0618.  In particular, the Church’s

publishing programs (including publication of The Christian Science Monitor, radio, and television

broadcasting) have extended broadly to all people, not Church members alone.  See Chase, 212 Mass. at 561-

562 (Mrs. Eddy’s charitable intent reached “an area more extensive than could possibly be gathered in one

congregation. It includes the most catholic missionary effort, both as to territory, peoples and times”).

Whether the Church uses one rather than another form of internal financial management, or spends more or

less money for publications, has no effect whatsoever on the personal financial situation of plaintiffs.

                                       
 rulings. The Attorney General has not, however, filed a complaint or sought to intervene in this litigation.
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There is no need to elaborate on the theory of standing to sue in a case of this kind because this

Court already has rejected the Superior Court’s lax standing rationale.  In Krauthoff, the plaintiffs were

“distinct” from the public because they were members of this Church; likewise, in Dillaway, Elias, and

Lopez, plaintiffs were all “distinct” from the public because they were members of the charitable

organizations there at issue.  But in each case the plaintiffs lacked standing to sue because they established

no private interest in issues of internal governance and financial management.  Those holdings are

dispositive here.

2. Church members have no private property interest in Church funds.  The second

rationale relied on by the Superior Court was that plaintiffs, as individual Church members, are

general “beneficiaries” of the wills and trusts of Mary Baker Eddy, and therefore have a financial

stake that confers standing to sue.  The Superior Court cited no law, will, or trust deed in support of this

remarkable conclusion.

In fact, as explained by the Board of Directors (Bd.  Aff. ¶¶ 9, 64-67, 87-92; App.  A0320, A0335-

A0336, A0342-A0343), plaintiffs have no private interest in any of the funds subject to the trust deeds or

the will of the Church’s founder, Mary Baker Eddy.  These documents create charitable trusts established

by Mrs. Eddy to carry forward the religion she founded, through her Church and its Board of Directors and

specified trustees.  They do not confer any private interest on individual members.  See pp. 6-7, supra

(describing the relevant trust deeds).

Mrs. Eddy’s will left the bulk of her estate to the Church in trust, to be used for “the purpose of

more effectually promoting and extending the religion of Christian Science as taught by me.” App. A0449-

A0459; Bd.  Aff. ¶ 67 (App.  A0336).  Her will makes no mention of the members of the Church, much less

conveys to them a legal interest in her estate.  Ibid.  As this Court held in Chase, 212 Mass. at 568, the sole

object of the will was to extend the religion of Christian Science; individual members do not “have any

interest” in the estate.
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The 1892 Deed of Trust conveyed land to The Christian Science Board of Directors for the purpose

of erecting and maintaining a Church edifice for Christian Science worship.  App. A0432.  In Dittemore, 249

Mass. at 106, this Court confirmed that under the 1892 Deed the “intent of the grantor in the deed is plain

that she desired the grantees whom she named as directors of the church to hold this property as officers of

churches hold property.” Not a word in the 1892 Trust Deed suggests that individual Church members

obtained private legal rights in the funds of the Church.

Likewise, under the 1898 Deed of Trust, Mrs. Eddy made clear (and this Court has confirmed) that

the Church is the sole beneficiary of the trust.  App. A0342-A0343.  This Court has held that the Church

itself “was the beneficiary of all net profits arising from the management of that trust.” Eustace, 240 Mass.

at 73, 78. Church members obtained no rights whatsoever in the Publishing Society or its assets.  Only the

Attorney General and the Church, through its Board of Directors, can hold the Trustees accountable for

administration of funds under this Trust.  See Attorney General v. Clark, 167 Mass. 201 (1896).

All property of the Church is held either in the name of the Church or the Board of Directors or by

legal entities controlled by the Church or the Board.  Bd.  Aff. ¶¶ 64-66 (App. A0335-A0336).  The only

mention of any interest on the part of individual Church members appears in Art.  XXIV, § 2 of the By-laws,

which provides: “The Christian Science Board of Directors owns the church edifices, with the land whereon

they stand, legally; and the Church members own the aforesaid premises and buildings, beneficially.” App.

A0396.  Church members as a group thus have a beneficial interest in certain “edifices,” for the purpose of

public worship.  But no By-law, trust deed, or will provision confers my private interest in the funds of the

Church on individual Church members.7

                                       

7 Indeed, the Church’s status as a tax-exempt charitable organization under the Internal Revenue Code depends on the fact that “no
part” of its income “inures to the benefit of any private shareholder or individual.” 26 U.S.C. § 501(c)(3).
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Thus, this case presents no occasion for departure from the black-letter rule that individual members

do not possess enforceable legal interests in the administration of a charity, as held in Krauthoff, Elias,

Lopez, and Dillaway.  As stated by this Court in reference to attempted litigation by individual members of

this Church: “the plaintiffs show no private interest, and the interests of the public are represented by the

Attorney General.” Krauthoff, 240 Mass. at 92.  Accord IVA Scott & Fratcher, The Law of Trusts  § 391,

at 370-373 (4th ed. 1989) (absent a “special interest,” there is no standing to sue; otherwise “it would be

possible to subject the charity to harassing litigation”).

Once again, the Superior Court has adopted a rationale that clashes directly and irreconcilably with

past decisions of this Court.

3. Plaintiffs have asserted no contractual rights personal to themselves.  The Superior

Court also erroneously ruled that plaintiffs have standing to sue because, upon joining the Church, they

entered into a “contract” with the Church.  The Superior Court theorized that such a contractual relationship

entitles plaintiffs to sue to enforce By-law and trust provisions without any showing of individual harm or

interest.  This ruling, too, collides with settled Massachusetts law.  Every agreement to join an organization

constitutes a “contract” of a sort. Acceptance of the Superior Court’s rationale would thus defeat the purpose

of this Court’s consistent holdings — in Krauthoff, Dillaway, Elias, and Lopez — that members of a

charitable organization do not have standing to litigate supposed violations of the organization’s rules of

internal governance.

If the Superior Court’s permissive rationale were accepted, and individual Church members had

standing to debate the meaning of By-laws even in the absence of any personalized injury, the courts would

become arbiters of a multitude of internal political disputes within the churches of this Commonwealth.  The

By-laws of this Church contain a wide variety of internal rules, of many different kinds. E.g. Art.  I, § 6 (the

Committee on Publication may take certain actions only with “written consent” from the Board); Art. I,  §
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7 (the Board must assure that certain facilities are “conveniently and pleasantly located”); Art. II, § 4 the First

Reader “shall occupy” certain premises and the Board shall “keep the property in good repair”); Art.

III, § 1 (Readers “must devote a suitable portion of their time to preparation for the reading of the Sunday

lesson”) (App. A0372, A0374).  If individual members of this and every other Massachusetts congregation

were at liberty to bring suit in the Superior Court to enforce their private interpretation of such By-laws—

without any proof of individual injury or interest—the courts would be flooded with suits bearing no

resemblance to traditional cases or controversies.

Not surprisingly, this Court’s decisions make clear that the only features of a “contract” that

members have standing to litigate are those governing their own rights, duties, and responsibilities.  Indeed,

the very cases cited by the Superior Court establish that fundamental proposition.  Thus, in Kubilius v.

Hawes Unitarian Congregational Church, 322 Mass. 638, 642-644 (1948), Mitchell v. Albanian Orthodox

Diocese, 355 Mass. 278, 280-283 (1969), and Jessie v. Boynton, 372 Mass. 293, 303-305 (1977), this Court

held that individual church members could sue to protect their personal right to “vote,” a right that Church

members, including plaintiffs, do not possess.  These cases exemplify the kind of individual, concrete injury

required to predicate standing to sue.

In its subsequent decision in Lopez, 384 Mass. at 168-169, this Court made clear that only individual

interests—such as the right to vote—may support a claim for judicial relief. In Lopez the members of the

charitable organization who brought suit had standing to protect their personal right to vote, but lacked

standing to litigate issues of internal governance and management.  Application of that precedent to the case

at bar is straightforward.  Plaintiffs have alleged no deprivation of any personal right; their generalized

claims relate solely to internal governance and management.8

                                       
8 Neither plaintiffs nor the Superior Court have asserted that plaintiffs have standing on account of any personal
contributions they may have made to the Church.  Nor could they.  See Ames v. Attorney General, 332 Mass. 246, 249-
250 (1955) (contributors have no interest different from the general public); Dillaway, 256 Mass. at 573 (contributors
to charitable organizations have “no interest” in funds after they have been paid in); Fortin v. Roman Catholic Bishop,
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In a recent decision, Harvard Law School Coalition for Civil Rights v. Harvard College, 413 Mass.

66, 69-71 (1992), this Court reaffirmed that individuals do not have standing to enforce terms of a contract

that are not directly related to themselves or their own personal rights.  The plaintiffs were “tuition-paying

students” with a “contractual relationship with the law school.” They asserted that they were the “intended

beneficiaries” of employment contracts between the school and its faculty and that the school’s failure to

hire minority instructors “injures all students.” Id. at 70-71.  This Court nonetheless denied plaintiffs

standing to sue, pointing to the absence of any claim by plaintiffs that the school “discriminates against

them” and holding that mere “incidental beneficiaries” of a contract may not invoke the judicial process.

Ibid.  Those principles apply squarely here, and require dismissal of this Complaint.

The application form filled out by members upon joining the Church recites that they “subscribe to

the Tenets and the By-laws of the Church.” App.  A0416.  This obliges plaintiffs to abide by the system of

governance prescribed in the By-laws, but in no way confers a roving mandate to seek judicial enforcement

of their personal interpretations of various rules of internal governance.  On the contrary, this contract

expressly creates a “duty” on the part of the members to bring issues of compliance with the By-laws to the

attention of the Board for its resolution.  Art.  I, § 9; Art. XI, § 2 (App. A0373, A0384).  As Mrs. Eddy made

clear, “[a]ll questions as to our church By-laws being carried out strictly by the C.S. Board of Directors are

to be submitted to this Board.” Bd.  Aff. ¶ 54 (App. A0332).  Far from creating a contractual right to resolve

internal governance disputes in court, the actual contract entered into by these plaintiffs (like all other

Church members) precludes resort to civil courts and establishes an internal procedure for Church

governance.

                                       

416 Mass. 781, 788 (1994) (contributors are not “equitable owners” of Church property); see also Bertoniere v. Savoure, 113 So.
459, 462 (La. 1927) (“petitioners have no more right to control this fund than any other member of the congregation of the church
* * * or, as far as that is concerned, than any stranger or member of the general public, who may have * * * contributed in that way
to the fund for the new church”).
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II. JUDICIAL DETERMINATION OF PLAINTIFFS’ CLAIMS
WOULD VIOLATE THE FREEDOM OF RELIGION
GUARANTEES OF THE MASSACHUSETTS
AND UNITED STATES CONSTITUTIONS.                              

Even if plaintiffs had standing to sue, their claims would be barred by the religious freedom

guarantees of the Massachusetts and United States constitutions.  One of the most fundamental principles

of American constitutional law — first announced by the Supreme Court under authority of the general

common law and later enshrined in the First Amendment and the decisions of this Court under the

Massachusetts Constitution — is that churches have the right to establish, interpret, and enforce their own

governing structures, without interference from civil authorities.  Presbyterian Church v. Hull Memorial

Presbyterian Church, 393 U.S. 440, 448 (1969); Kedroff v. St. Nicholas Cathedral, 344 U.S. 94, 116 (1952).9

That “spirit of freedom for religious organizations” (Hull Church, 393 U.S. at 448) is endangered by this

lawsuit, which seeks nothing less than a declaration by the courts of the Commonwealth that the governing

body of The First Church of Christ, Scientist, has misconstrued the polity of the Church (as set forth in the

inspired writings of Mary Baker Eddy) and has mismanaged Church resources in a mistaken understanding

of the Church’s priorities and worldwide mission.  Plaintiffs ask this Court to determine the proper structure

and form of church governance, to enforce these conclusions by way of permanent injunction, and to assume

the role of church auditor.  This a civil court may not do.

It is not unusual for members of a church to have differing ideas about the nature of its polity or the

use of its resources, or to make complaints to Church leaders.  Defendants do not contend that church leaders

                                       

9 “[T]he autonomy of religious entities, both congregational and hierarchical, is not simply one of several doctrines supporting the
religion clauses of the Constitution. *** [S]uch autonomy lies at the very core of religion’s place in the Constitution’s scheme.”
Laurence Tribe, “Church and State in the Constitution,” in Government Intervention in Religious Affairs 31, 32-33 (D.  Kelley ed.
1982).  Thus, in “disputes over religious doctrine, administration, or organization a civil court can discharge its duty in only one way:
by accepting the decisions of the proper church authorities as it finds them, whatever might be the incidental effect on property
or other secular matters.” Laurence Tribe, American Constitutional Law 1241 (2d ed. 1988).
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should ignore such complaints.  App. A0327, A0332-A0334, A0352.  We do contend, however, that

decisions about church polity and the use of church resources made by the governing authority within a

church are not subject to review by the courts of the Commonwealth.  These are internal matters, of grave

religious import, in which civil authorities have neither competence nor legitimate interest. The courts of the

Commonwealth cannot be pressed into service as the highest judicatories of a church.  Assumption of

jurisdiction over plaintiffs’ claims would transgress the constitutional separation of church and state,

entangle the judiciary in religious affairs, and violate the right of the Church to govern itself.

As Justice Jacobs recognized in granting interlocutory appeal in this case, these fundamental

constitutional issues must be addressed at the threshold.  App. A0306.  Discovery and trial would inflict

“irremediable” injury on defendants’ First Amendment rights.  See NLRB v. Catholic Bishop, 440 U.S. 490,

502 (1979) (“[i]t is not only the conclusions that may be reached by [civil authorities] which may impinge

on rights guaranteed by the Religion Clauses, but also the very process of inquiry”); United Methodist

Church v. White, 571 A.2d 790 792 (D.C. 1990) (the First Amendment “grant[s] churches an immunity from

civil discovery and trial in order to avoid subjecting religious institutions to defending their religious beliefs

and practices in a court of law”).

In view of these considerations, this Court has stressed the appropriateness of summary judgment

procedures, ruling that “[t]he first question facing the judge below and facing this court today is whether this

dispute properly belongs in the civil courts of the Commonwealth.” Fortin v. Roman Catholic Bishop, 416

Mass. 781, 785 (1994).  As we demonstrate below, settled principles of constitutional law require that this

critical “first question” be resolved in the negative.  There are no relevant factual disputes; summary

judgment should be granted in favor of all defendants.

A.   Prior Decisions Of The Supreme Court Of The United States
And Of This Court Bar This Suit.

Historically, it had been common in some states, including Massachusetts, for courts to interpret

church by-laws, canons, and polity in order to resolve disputes regarding church organization.  During that
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period this Court decided three cases involving The First Church of Christ, Scientist, previously cited in this

brief. Dittemore v. Dickey, 249 Mass. 95 (1924); Eustace v. Dickey, 240 Mass. 55 (1921); Chase v. Dickey,

212 Mass. 555 (1912).  In each of those cases, without objection by either party, the Court rendered its own

interpretation of the governing documents to resolve disputes between Church officers over their respective

individual responsibilities.

Since the 1950s, however, the Supreme Court of the United States and this Court have held that

churches have the constitutional right to “decide for themselves, free from state interference, matters of

church Government as well as those of faith and doctrine.” Kedroff, 344 U.S. at 116 (emphasis supplied);

Hull Church, 393 U.S. at 448.  Indeed, even if a plaintiff tenders evidence that a church governing body has

acted “arbitrarily,” or “in clear and palpable excess of its own jurisdiction” in interpreting church documents,

it is unconstitutional for civil courts to assume jurisdiction.  Serbian Eastern Orthodox Diocese v.

Millivojevich, 426 U.S. 696, 713 (1976) (courts may not intervene absent “fraud or collusion”); Alberts v.

Devine, 395 Mass. 59, 72 (1985).  Accordingly, in Wheeler v. Roman Catholic Archdiocese, 378 Mass. 58,

63 (1979), this Court declined to follow several earlier Massachusetts cases in which courts took jurisdiction

over internal church disputes, on the ground that these opinions “were written before the teachings of more

recent relevant Supreme Court opinions.”10

                                       
10   Throughout this litigation, plaintiffs have relied almost exclusively on three early opinions involving this Church,
Chase,  Eustace, and Dittemore.  See, e.g., Pl.  Opp. to Pet. for Interloc. Relief at 6 (stating that if defendants’
constitutional arguments were correct, then this Court must have made “blunders of immense proportion” in the three
cited cases).  The answer to this argument is quite simple: Chase,  Eustace, and Dittemore were decided before the
principle that churches have the right to resolve questions of governance for themselves was declared to be a
requirement of constitutional law.  These cases therefore did not address themselves to the constitutional question that
defendants now raise.  It was hardly a “blunder of immense proportion” to fail to apply legal doctrine that was not
announced until many decades later.

Beyond that, plaintiffs’ reliance on Chase, E ustace, and Dittemore is selective and self-defeating.  Apart from
the fact that the courts in those cases reviewed Church governing documents, in every other respect the decisions
contradict plaintiffs’ argument.  Chase, Eustace, and Dittemore (together with their companion case, Krauthoff), show
plainly (1) that plaintiffs do not have standing to bring this lawsuit (see pages 19-20, above) and (2) that the Board of
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Indeed, this Court has held that “even apart from any constitutional sound policy dictates that the

denominations, and not the courts, considerations, * * * sound policy dictates that the denominations, and

not the courts, interpret their own body of church polity.” Wheeler, 378 Mass. at 64; Gorodetzer v. Kraft,

360 Mass. 743, 745 (1972).  See also Natal v. Christian & Missionary Alliance, 878 F.2d 1575, 1576 (1st

Cir. 1989).  As Justice Brennan put the point in his concurring opinion in Corporation of Presiding Bishop

v. Amos, 483 U.S. 327, 341-342 (1987), “religious organizations have an interest in autonomy in ordering

their internal affairs, so that they may be free to ‘select their own leaders, define their own doctrines, resolve

their own disputes, and run their own institutions’” (quoting Douglas Laycock, Towards a General Theory

of the Religion Clauses, 81 Colum.  L. Rev. 1373, 1389 (1981)).

Because of their importance to the resolution of the jurisdictional issues in this case, we briefly

summarize the leading opinions from the Supreme Court of the United States and from this Court that have

prescribed these cardinal principles of law.

The Supreme Court first addressed the limits of civil court jurisdiction over internal church disputes

in the seminal case of Watson v. Jones, 80 U.S. (13 Wall.) 679, 724-727 (1871).  Watson held that, in a

dispute between rival members of a congregation the decisions of the governing body of the church are final

and unreviewable by civil authorities, whether the church’s structure is characterized as “congregational”

(governed by the congregation) or “hierarchical” (subject to governance by another superior organization).

The frequently-quoted words used by the Supreme Court in reaching this conclusion apply directly to the

present case (id. at 728-729):

The right to organize voluntary religious associations to assist in the expression and dissemination of

                                       
Directors has “comprehensive” and “final” authority to transact “all” business of the Church and to resolve disputes over
the meaning of the Manual.  See Dittemore, 249 Mass. at 104, 109-111; Eustace, 240 Mass. at 70, 76, 79-80, 82-85.
Indeed, since the Court reached the same conclusion in these cases that it would have reached under modern
constitutional principles (namely, recognizing and enforcing the authority of the Board of Directors to control the affairs
of the Church), the failure to anticipate future constitutional doctrine could not abridge the Church’s right of autonomy.
Plaintiffs erroneously cite these cases in derogation of later constitutional developments, but at the same time ignore
or contradict the holding of these cases affirming the structure of the Church and the governing authority of the Board.
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any religious doctrine, and to create tribunals for the decision of controverted questions of faith within
the association, and for the ecclesiastical government of all the individual members, congregations,
and officers within the general association, is unquestioned.  All who unite themselves to such a body
do so with an implied consent to this government, and are bound to submit to it.  But it would be a
vain consent and would lead to the total subversion of such religious bodies, if any one aggrieved by
one of their decisions could appeal to the secular courts and have them reversed.  It is of the essence
of these religious unions, and of their right to establish tribunals for the decision of questions arising
among themselves, that those decisions should be binding in all cases of ecclesiastical cognizance,
subject only to such appeals as the organism itself provides for.

These jurisdictional limits apply with full force, the Court reiterated, not only when litigants tender a dispute

over faith or doctrine, but also when the “subject-matter of dispute” is “ecclesiastical government” or church

“organization.” All such subjects are “matter[s] over which the civil courts exercise no jurisdiction.” Id. at

733. In subsequent rulings, the Supreme Court has made clear that the jurisdictional limitations announced

in Watson apply to civil courts as a matter of federal constitutional law.  Kedroff, 344 U.S. at 116; Hull

Church, 393 U.S. at 445; Serbian, 426 U.S. at 710-711.

Serbian applied these jurisdictional limitations in a civil suit challenging the decision of a church’s

international governing body to remove the head of the national church and reorganize its North American

diocese.  The Illinois Supreme Court had invalidated these actions on the basis of its examination of church

polity and its conclusion that the decisions of the international body “were procedurally and substantively

defective under the internal regulations of the Mother Church and were therefore arbitrary and invalid.” 426

U.S. at 698. The Supreme Court held that the First Amendment bars judicial review of such claims.  The

Court stressed that the First Amendment forbids judicial inquiry “into religious law and polity” (id. at 709),

or “church polity and church administration” (id. at 710); thus, a court may not inquire whether the church’s

governing body has acted “arbitrarily” and in disregard of “its own laws and procedures” (id. at 713).  The

Supreme Court sharply criticized the state court for evaluating “conflicting testimony concerning internal

church procedures” and rejecting “the interpretations of relevant procedural provisions by the Mother

Church’s highest tribunals” (id. at 718) — the very kind of conflicting testimony regarding Church polity

proffered by plaintiffs in this case (see pp. 11-13, supra).  Once again, the Court’s words apply directly and
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forcefully to the First Amendment issue in this case (id. at 721-722; emphasis supplied):

[T]he Supreme Court of Illinois substituted its interpretation of the Diocesan and Mother Church
constitutions for that of the highest ecclesiastical tribunals in which church law vests authority to
make that interpretation.  This the First and Fourteenth Amendments forbid. * * * It suffices to note
that the [complaint] involves a matter of internal church government, an issue at the core of
ecclesiastical affairs.

The Supreme Court has recognized a narrowly-limited exception to the general ban on civil court

jurisdiction over intra-church controversies in cases presenting genuine property disputes between rival

factions of a church, each claiming “ownership” following a “schism” within the church.  In Jones v. Wolf,

443 U.S. 595, 602 (1979), the Court held that the practical need to “provid[e] a civil forum” for “peaceful

resolution of property disputes” permits courts to apply “neutral principles of law” to settle ownership rights.

In so doing, however, courts must always “defer to the resolution” of “the authoritative ecclesiastical body”

on ecclesiastical issues.  Id. at 604.  In particular, where “[i]ssues of church doctrine and polity pervade the

provisions” of church documents (id. at 609 n.7), a civil court may not “usurp the function” of the church

governing body.  Id. at 609 & n.8.

This Court has applied the First Amendment doctrines announced by the Supreme Court in several

modern cases.  All of these cases recognize the necessity for deferring to the governing body of a church on

issues of internal polity and financial management.  In Wheeler v. Roman Catholic Archdiocese, 378 Mass.

at 61-64, this Court held that individual church members, who had contributed funds for the purchase of

property for specified purposes, could not bring suit against church officials who applied the property to

other ends.  Even though the plaintiffs attempted to characterize their suit as a “property dispute” and sought

imposition of a “trust” under neutral legal principles, Wheeler held that “the Constitution of the United States

requires dismissal of the Complaint” and reiterated that churches may “establish their own rules and

regulations for internal discipline and government.” Id. at 59, 61.
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This Court also respected the decision of the church’s governing body in Antioch Temple, Inc. v.

Parekh, 383 Mass. 854, 858-868 (1981). In that case, two factions within the church asserted rival claims

to ownership and control over church property.  The Court recognized that the “First Amendment severely

circumscribes the role that civil courts may play in resolving church property disputes.” Id. at 859.  It also

recognized that, whether a church is characterized as “hierarchical” or “congregational,” “in either case the

courts, in effect, will honor the decision of the governing body chosen by the church members themselves

before the dispute arose.” Id. at 860.  In resolving the property dispute there at issue, the Court stressed that

its decision “does no more than honor the decisions of the governing body of a congregational church.”  Id.

at 865.

This Court subsequently applied the principle enunciated in Serbian to uphold internal administrative

decisions of The First Church of Christ, Scientist, in Madsen v. Erwin, 395 Mass. 715 (1985).  In that case

a former employee brought suit to challenge internal decisions of this Church that led to termination of her

employment; but “[i]n view of the preferred position which the freedom of religion holds in the pantheon

of constitutional rights,” the Court reversed the Superior Court’s assumption of jurisdiction, explaining that

“[e]ntanglement of the defendants in such litigation would involve the court in a review of an essentially

ecclesiastical procedure” (id. at 724).  Citing Serbian, it held, in reference to this very Church, that judges

must “accept the decisions” of the Church’s officers on questions of “internal organization” as well as

matters of discipline and faith.  Id. at 723.

In its most recent relevant ruling applying the freedom of religion guarantees, Fortin v. Roman

Catholic Bishop, 416 Mass. at 785-790, this Court again sustained the actions of a church’s governing body,

and it again rejected claims brought by individual church members. The individual church members alleged

that they had raised $600,000 for a particular religious purpose, but the Bishop of the church misapplied the

property, giving rise to claims that the Bishop had breached a “contract” with the members and that they
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were “equitable owners” of the property.  Applying the First Amendment, Fortin  squarely held that plaintiffs’

“contract claims” must be dismissed: they constituted “an impermissible intrusion into the Bishop’s

ecclesiastical authority” and his right to determine the “internal organization” of his church.  Id. at 785.  This

Court also ordered summary judgment on plaintiffs’ “ownership claims,” concluding that the church held

“record title” to all church property (as The First Church of Christ, Scientist, through its Directors and

Trustees, does here) and that — despite their pledges and contributions  — “the parishioners have no legal or

equitable interest in the disputed property.” Id. at 787-789.

Like this Court, courts in other states have followed the teaching of the Supreme Court and

summarily rejected internal church controversies transformed into lawsuits by litigious church members.

For example, in Rizzuto v. Rematt, 653 N.E.2d 34, 35-38 (Ill.  App. 1st Dist. 1995), the plaintiffs brought

suit against church leaders, claiming mismanagement of church assets, failure to report financial information,

and breach of fiduciary duty.  As  in this case they demanded an “injunction” and an “accounting.” The

analysis of the Illinois Appellate Court, in affirming dismissal of the complaint under the First Amendment,

is most instructive here (id. at 38):

It is eminently clear that the basis of this lawsuit is to have the courts examine the way the Church
is managing its financial affairs; to substitute the prudence of a court’s judgment for that of the
Trustee and Archbishop who is entrusted by Church doctrine to exercise such judgment; [and] to
impose court supervision over all financial matters of an entire religious faith * * *. These matters,
however, are beyond the realm of judicial jurisdiction.

The issues raised by plaintiffs are matters of ecclesiastical polity and as such must be addressed and
answered by the Church itself rather than by the courts.  The fact that property is incidentally
involved does not change the nature of the issues raised by the plaintiffs.  The mere assertion of a
property right is not sufficient to invest courts with jurisdiction over what is essentially a religious
dispute.

Similarly, in Basich v. Board of Pensions, 540 N.W.2d 82, 85-88 (Minn.  App. 1995), the Minnesota

Court of Appeals held that it could not evaluate the prudence of a church’s administration of its pension fund

where investment decisions were made, in part, on the basis of the moral and religious aims of the church.  That

would “entangle the court in reviewing church doctrine and policy” in violation of the First
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Amendment. Id., at 86.  The same must be said of plaintiffs’ attempt to obtain judicial review of the

publication and broadcasting expenditures of this Church under a “speculativeness” standard.

Three consistent themes run throughout these cases: First, churches have a constitutional right to

determine their own internal governance, administration, organization, and polity, free of state interference.

Second, courts must defer to the governing bodies of churches on issues of internal organization and polity,

regardless of the structure of a particular church.  And third, while courts have limited jurisdiction to settle

disputes between rival factions of a church concerning ownership of church property, it is not the lawful

function of the courts to supervise a church’s expenditure of its own funds.

These principles are dispositive here and require dismissal of plaintiffs’ Complaint. The freedom

of religion guarantees stand as a bar to the Superior Court’s adjudication of plaintiffs’ governance claims,

and also preclude judicial review of the Church’s expenditure of its own money for religious purposes.  As

the thirteen churches and religious liberty organizations which filed an amicus curiae brief in the Appeals

Court affirmed (at p. 9), “[c]hurches can have no prophetic voice if any controversial expenditure is subject

to judicial review.  The threat or reality of recurrent litigation by disgruntled members would be devastating

to religious liberty.” Church autonomy on issues of internal governance and financial policy lies at the heart

of  “the ability of religious organizations to define and carry out their religious missions.” Corporation of

Presiding Bishop v. Amos, 483 U.S. 327, 339 (1987).

B.   The Superior Court’s Rationale Conflicts With Settled Law.

Despite all of these precedents, the Superior Court assumed jurisdiction over this internal Church

controversy.  In doing so, it followed no other authority.  For, since the development of modern First

Amendment law, not a single decision from any American court has permitted individual church members

to obtain judicial review of decisions by the governing body of their church concerning issues of internal
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polity or use of church funds for religious purposes.  Given the overwhelming weight of authority on this

issue, the reasons stated by the Superior Court for plunging into the thicket of internal church affairs are

plainly untenable.

1. The Church is entitled to constitutional protection regardless of its structure.

Initially, the Superior Court speculated that The First Church of Christ, Scientist may be “congregational,”

rather than “hierarchical” in structure, thus permitting the court to assume jurisdiction.  App. A0288.11 This

is a clear error of law.  Constitutional principles of self-government apply to all churches, no matter what

their form of government may be.  This Court squarely held in Antioch Temple, 383 Mass. at 860 (emphasis

supplied), that “[although the role of civil courts may differ depending on whether a church is congregational

or hierarchical * * *, in either case the courts, in effect, will honor the decision of the governing body chosen

by the church members themselves before the dispute arose.” Indeed, it was in reference to this very Church

that this Court ruled that “[c]ivil courts are bound to accept the decisions of the highest judicatories of a

religious organization.”  Madsen, 395 Mass. at 723.

The distinction between “congregational” and “hierarchical” churches is, accordingly, irrelevant to

this case.  The distinction assumes importance in cases involving a split between a local church body and

the national (or international) church, both of which claim to be the final authority under the polity of the

church. See, e.g., Primate & Bishops’ Synod v. Russian Orthodox Church, 35 Mass.  App. Ct. 194 (1993),

aff’d, 418 Mass. 1001 (1994); see also Jones v. Wolf, 443 U.S. at 597-599.  In such a case, the courts must

determine whether the polity of the church is congregational or hierarchical in order to know which

                                       
11 The “congregational” or “hierarchical” character of the Church is the only purported question of “fact” that either plaintiffs or the
Superior Court identified as precluding a grant of summary judgment.  As explained in text, this is not a “material” question since
the First Amendment protects the right of all churches, congregational as well as hierarchical, to self-government. We nonetheless
point out that there is no basis whatsoever for plaintiffs’ assertion that The First Church of Christ, Scientist, is  “congregational.”
The congregation of the Church — its members — exercise no right to vote or to participate in the management of the Church.  A
self-perpetuating Board of Directors is entrusted with the entire management of the Church’s affairs.  See pp. 5-8, supra.  To be
sure, the local branch churches are governed on a congregational basis, but the By-laws make entirely clear that The Mother Church
— The First Church of Christ, Scientist, which is the sole entity involved in this case — has its own, unique, governing structure
(Church Manual, Art.  XXIII, § 3; Art.  XXXV, § 1), which bears no resemblance to the congregational form.  Bd.  Aff. ¶¶ 21-22,
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governing body is entitled to deference.  The dispute in this case, however, is not between local and national

governing bodies within a church organization, but rather between individual members of a church and their

church’s governing body — which alone speaks for the church on issues of internal governance and financial

policy.

Thus, contrary to the Superior Court, it does not matter whether the unique structure of the Church

can best be described as “congregational” or “hierarchical.” The governing bodies of all churches have the

“right of construing their own church laws.” Watson v. Jones, 80 U.S. (13 Wall.) at 733.

2. This case raises substantial ecclesiastical concerns.  The Superior Court also

suggested that it could take jurisdiction over Counts III and IV of the Complaint because they “can be

resolved without resort to ecclesiastical concerns.” App. A0289.  This, too, is a clear error of law.  The First

Amendment bar to civil court jurisdiction applies to all disputes over “matters of church government” —

not just “those of faith and doctrine.” Kedroff, 344 U.S. at 116; Hull Church, 393 U.S. at 448; accord Fortin,

416 Mass. at 785, 788.  Indeed, even when particular issues of church governance involve what appear to

be entirely secular principles, civil courts must allow churches to decide these questions for themselves.  See

Crowder v. Southern Baptist Convention, 637 F. Supp. 478 (N.D. Ga. 1986), aff’d, 828 F.2d 718 (11th Cir.

1987) (dismissing suit challenging alleged violation of Robert’s Rules of Order); Cutter v. Madison, No. 91-

1703, 1992 WL 52523 (D.D.C. Feb. 26, 1,992), aff’d, 38 F.3d 609 (D.C. Cir. 1994) (dismissing suit

challenging alleged noncompliance with church’s 2/3 voting requirement).

Beyond this, adjudication of plaintiffs’ claims would necessarily require the Superior Court to address

issues of “ecclesiastical concern.” The Superior Court would be forced to construe fundamentally religious

documents written by and divinely revealed to the Church’s founder, Mary Baker Eddy.  How could the court

decide between conflicting interpretations of the Church governing documents at issue here without

becoming embroiled in Christian Science theology, history, and tradition?  See pp. 8-14, supra.  How could

                                       
29 (App. A0323, A0325, A0394).
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it determine whether expenditures for Church communications were unduly “speculative” without second-

guessing the Board’s understanding of the Church’s mission, religious purpose, communications strategy,

and commitment to public service?

As the First Circuit has held, determination of which “costs” incurred by religious bodies “are

‘necessary’ and ‘reasonable’” is “intimately bound up in their mission * * * and thus is protected by the free

exercise clause.” Evaluation of expenditures would improperly plunge the court into the “value judgments”

and “priorities” of the religious institution.  Surinach v. Pesquera, 604 F.2d 73, 77-78 (1st Cir. 1979).  Some

people no doubt believed construction of the Cathedral at Chartres to be a waste of money that could have

been better spent elsewhere; and much of the far-flung missionary effort of the various churches of America

would  appear “speculative” to a secular eye.  But for the government to second-guess church expenditures

would give rise to the very kind of financial “entanglement” that the Supreme Court consistently has

condemned.  Lemon v. Kurtzman, 403 U.S. 602, 612-613, 620 (1971) (“state inspection” of church

“expenditures” and financial “records” violates the Religion Clauses).

3. The Supreme Court has rejected the essential formalities doctrine.  Citing Eustace and

Dittemore, the Superior Court also concluded that it is proper for the judiciary to insist on “compliance with

the essential formalities” of the Church Manual.  App. A0288.  This “essential formalities” doctrine,

however, has not survived the Supreme Court’s recent cases, in which all matters of internal church

organization — even claims of “arbitrary” departures from internal rules of procedure (Serbian, 426 U.S.

at 713) — are excluded from civil court oversight.

Furthermore, even if it were still part of the law, the “essential formalities” doctrine would have no

bearing on this case.  The Complaint does not allege any failure to comply with “essential formalities.”

Rather, plaintiffs’ claims challenge the very framework of Church government.  There is no allegation that
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the Committee on Finance failed to endorse all bills for payment by unanimous vote, as required by the

Manual (Article XXIV, § 4); plaintiffs’ argument is that the court should disregard these “formalities” and

greatly expand the authority actually conferred on the Committee.  Similarly, there is no dispute that the

Board provided annual financial reports that complied with all the “essential formalities” specified in Article

XXIV, § 3; plaintiffs’ complaint is that the scope of the reports should be expanded.  Finally, plaintiffs’

argument that the publishing expenditures were for “speculative purposes,” or that they produced liabilities

exceeding income, has nothing to do with “essential formalities,” but with significant issues of Church

priorities, mission, and communications strategy.  As the Christian Science Board of Directors has explained,

plaintiffs’ position would not only force fundamental changes in the governance of the Church and the

Publishing Society, but significantly alter their efforts to promote and extend Christian Science.  App.

A0346-A0350, A0353-A0354.

4. The neutral principles method does not apply here. The Superior Court also believed that

it could constitutionally apply the “‘neutral principles’ method” to resolve this dispute.  App. A0289.  This is

an error for two reasons. First, as the cases previously summarized demonstrate, the neutral principles

approach applies only when a court must resolve a dispute between two competing claimants to Church

property.  Fortin, 416 Mass. at 785-789 (applying “neutral principles” approach only to “ownership” claim

and not to “promise-based” claim); Hutchison v. Thomas, 789 F.2d 392, 396 (6th Cir. 1986) (“‘neutral

principles’ exception to the usual rule of deference applies only to cases involving disputes over church

property,” and “has never been extended to religious controversies in the area[] of church government”);

Burgess v. Rock Creek Baptist Church, 734 F. Supp. 30, 32 (D.D.C. 1990) (“As the Wolf Court’s language

quoted above demonstrates, this approach applies only to church property disputes”).  Here, plaintiffs do not

assert any competing claim to the Church’s funds.  Their only claims are that the government of the Church

does not conform to their interpretation of Church documents, and that Church officials expended Church
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funds in a way they disapprove.  The neutral principles doctrine does not apply to such claims.

Second, the neutral principles approach will work only when there are “objective, well-established

concepts of trust and property law” that could resolve the dispute. Fortin, 416 Mass. at 788 (citing Jones v.

Wolf, 443 U.S. at 604).  The Church Manual, and the 1892 and 1898 Deeds of Trust, which all parties agree

must govern this case, are divinely inspired and infused with religious concepts.  See Bd.  Aff.  ¶¶ 2, 35-38,

41-42, 82-86 (App. A0317, A0327-AO329, A0341-AO342) (describing religious content of each document).

As the Supreme Court pertinently stated in Watson v. Jones, 80 U.S. (13 Wall.) at 729, every church has a

“body of constitutional and ecclesiastical law of its own,” embodied not only in church documents but also

in “precedents,” “usage,” and “customs,” which would be difficult for “the ablest minds to become familiar

with.” Judicial review “would therefore be an appeal from the more learned tribunal in the law which should

decide the case, to one which is less so.” Ibid. “Such a course by the courts would in the end deprive the

denominations themselves of interpretations of their own body of church polity.” Moustakis v. Hellenic

Orthodox Society, 261 Mass. 462, 466 (1928).  Despite plaintiffs’ attempt to portray the Church Manual and

Mrs. Eddy’s Deeds of Trust as susceptible to a purely secular construction, this Court has long recognized

that these concerns apply to Christian Science governing documents as well.  Krauthoff, 240 Mass. at 92.

Moreover, plaintiffs do not rely on the plain language of the Church’s governing documents, but

ask the Court to decide among various interpretations of language they claim to be ambiguous.  Plaintiffs

admit that resolution of the disputes over the structure of the Church would involve “a searching analysis

of the intent of its founder Mary Baker Eddy.” App. A0164.  Indeed, their own affidavits are the best proof

that this controversy cannot be resolved without entering a doctrinal quagmire.  Unless the Court wishes to

join Messrs. Gottschalk and Johnsen in a psychological analysis of Mrs. Eddy and an exploration of the

implications of her “Puritan background and religious convictions” (see p. 13, supra), to hear more about

the expertise of plaintiff Varner in the “design of organizational structures” and his multiple diagrams and
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flow charts (p. 12, supra), or to wade through religious and metaphysical essays proffered by affiant Copper

(pp. 12-13, supra), this Court should decline the invitation to become involved.  It is obvious from plaintiffs’

own submissions — as well as the Board’s careful explanation of the relation between these issues and the

religious self-understanding of the Church — that plaintiffs’ claims cannot be resolved without intruding

deeply into issues of ecclesiastical concern.  See Jones v. Wolf, 443 U.S. at 609 & nn.7 & 8.

The First Amendment bar to civil court jurisdiction over internal church affairs extends broadly: to

issues of “internal organization” (Madsen, 395 Mass. at 723; Fortin, 416 Mass. at 785), “church polity”

(Wheeler, 378 Mass. at 64), “institutional governance” (Natal, 878 F.2d at 1576), “church policy”  (ibid.), and

“administration” (ibid.). There is no doubt that this case falls within the ban.  Plaintiffs themselves

characterize the “issues raised in this case” as involving the “proper governance of The First Church of

Christ, Scientist.” App. A0173.  The Superior Court similarly stated that “the issues raised by these plaintiffs

deal with the governance of the Mother Church.” App. A0288.  Whether the Committee on Finance has

power to countermand spending decisions of the Board of Directors or to remove members of the Board from

office are fundamental issues of church organization.  Whether expenditures intended to advance the mission

of the Church are “speculative,” and the extent to which Publishing Society activities should be self

supporting or supported by other Church funds, are obviously issues of church administration and policy. 

There is, accordingly, no lawful basis for a secular court to adjudicate plaintiffs’ claims.

*  *  *  *  *  *  *

As The Christian Science Board of Directors has explained in its affidavit, judicial intervention in

a case such as this one would result in the “secularization of all churches and their decision-making bodies

— a tragic precedent for our age, and ages to come.” Bd.  Aff. ¶ 125 (App. A0354).  Such a precedent would

have severe consequences.  Individual Church members “would be encouraged to avoid the exclusive dispute
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resolution procedures” provided under Church law; “execution of the decisions of the Board of Directors”

could be “held hostage pending judicial resolution”; officers of the Church would be “diverted from their

mission to serve and heal mankind, to the defense in civil courts of the decisions made to fulfill that

mission”; and policies of Church officials “would be guided increasingly by civil law norms, rather than by

Mrs. Eddy’s inspired directives,” thus “threatening the very roots of the singular Church which Mrs. Eddy

founded more than a century ago.” Bd. Aff. ¶ 123 (App. A0353-AO354).

These consequences, we submit, are precisely those that the freedom of religion guarantees of the

United States and Massachusetts constitutions were designed to avert.  This Court should so declare and

secure the religious liberty of all churches, synagogues, and mosques within the Commonwealth.
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CONCLUSION

The judgment of the Superior Court should be reversed and the case remanded with instructions

to enter summary judgment in favor of all defendants.
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ADDENDUM
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CONSTITUTIONAL PROVISIONS
GUARANTEEING RELIGIOUS FREEDOM

1. The First Amendment to the United States Constitution provides in pertinent part:

“Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof * * *.”

2. Article XLVI of the Articles of Amendment of the Massachusetts Constitution provides in

pertinent part:

“No law shall be passed prohibiting the free exercise of religion.”

3. Article II of the Massachusetts Declaration of Rights provides in pertinent part:

“It is the right * * * of all men in society, publicly, and at stated seasons to worship the
SUPREME BEING, the great Creator and Preserver of the universe.”


