THE WRIT OF HABEAS CORPUS IN GEORGIA

Note: This article, dated Jan. 1, 2007, was published in edited and abridged form in 12 Ga. B.J. 20 (Feb.
2007).

[1]t not only now is, but ever has been, since Georgia became a sovereign State, her will
and intention to preserve the writ [of habeas corpus] as beneficially and perfectly as it existed, or
was known to her while in a state of colonial dependence, or as it existed in the mother country
from which it is derived.

Lauded as “the Great Writ”? and “the Freedom Writ,” hailed as “the most celebrated writ
in our law,” and praised as “one of the precious heritages of Anglo-American civilization,” all
because it marvelously triggers a judicial proceeding in which courts may release individuals
from unlawful restraints on their liberty, there has never been a time when the writ of habeas
corpus has not existed in Georgia. It became part of the law of Georgia on Feb. 12, 1733, at the
exact moment Oglethorpe first set his feet on the soil of Georgia,® and there is indisputable
evidence that the writ was in actual use in the colony as early as 1743.” Whether pursuant to
constitutional provision, statute, or common law, the writ has been in effect in Georgia ever
since.?

History shows not only that the writ of habeas corpus has been continuously available in
Georgia, but also that Georgians have traditionally held the writ in the highest regard. The
Georgia Constitution of 1777° was the first state constitution to make habeas corpus a
constitutional right,'® and every one of Georgia’s subsequent constitutions has guaranteed the
writ.* At the 1787 Philadelphia Convention which framed the Federal Constitution, Georgia’s

delegation voted unanimously against ever permitting habeas corpus to be suspended,*? and
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during the Civil War opposition to the Confederate Congress’ habeas corpus suspension statutes
was strongest and most vociferous in Georgia, with both the Governor and the General Assembly
vehemently denouncing the suspension statutes,*® while the Georgia Supreme Court positively
refused to regard the writ as suspended.*

From colonial times until 1863, the writ of habeas corpus existed in Georgia by virtue of
the common law"™ and the English Habeas Corpus Act of 1679.° From 1777 to 1863, apart from
the statutes specifying which courts could issue writs of habeas corpus, the Georgia General
Assembly enacted only four statutes, each of them of relatively minor importance, regulating the
availability of state habeas relief.’” On Jan. 1, 1863, the Georgia Code of 1863, which included
23 sections on the writ of habeas corpus,*® went into effect. Since then common law habeas
corpus and the 1679 English habeas statute have been abrogated in Georgia, and replaced in their
entirety with a statutorily authorized writ of habeas corpus.*®

Currently, the bulk of Georgia’s codified habeas corpus statutes are located in Articles 1
and 2 of Chapter 14 (*Habeas Corpus™) of Title 9 (“Civil Practice”) of the Code of Georgia
Annotated.?® Article 1?* (“General Provisions”) is based on earlier codified habeas statutes dating
back to the Georgia Code of 1863, and focuses on habeas corpus proceedings where the custody
complained of is not pursuant to a criminal conviction. Article 2% (“Procedure for Persons Under
Sentence of State Court of Record”) governs postconviction habeas corpus proceedings, and
derives principally from six statutes enacted since 1967.2 Georgia postconviction habeas corpus
proceedings are further governed by various statutory provisions codified outside Article 2.
There are miscellaneous other habeas corpus statutory provisions codified outside Articles 1 and

2'25
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Application for the writ of habeas corpus in Georgia is made by a written petition, signed
under oath by the petitioner or some other person in his behalf.?® A habeas corpus petition in
behalf of an inmate of a state or local penal or correctional institution must be completed on the
model form promulgated by the Georgia Administrative Office of Courts.?” In the case of a
postconviction habeas corpus petition, all grounds for relief must be raised in the original or
amended petition.?® There is no statute of limitations on habeas petitions filed by death row
inmates, but, subject to certain exceptions, postconviction habeas petitions in noncapital felony
cases must be filed within 4 years of the date the conviction became final by the conclusion of
direct review or the expiration of the time for seeking direct review.?

A petition for a writ of habeas corpus may be filed either in the superior court or the
probate court, except that it must be filed in superior court in capital cases, in extradition cases,
and in postconviction cases.® If presented to a probate court, the petition must be filed in the
county where the detention exists.® If presented to superior court in a postconviction case, the
petition must, subject to a few limited exceptions, be filed in the county where the petitioner is
being detained;* if presented to superior court in any other case, it must be filed in the circuit
where the detention exists.** In postconviction cases, the habeas petition must be served upon the
person having custody of the convicted person.3* If the convicted person is in the custody of the
Department of Corrections, a copy of the petition must be served by mail upon the state attorney
general;* if the convicted person is not in the custody of the Department of Corrections, a copy of
the petition must be served by mail upon the district attorney of the county in which the petition is

filed.*
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There is a statutory form of writ of habeas corpus for use by the court when, after finding
a habeas petition to be legally sufficient, it issues the writ, which commands that the person
restrained of his liberty be produced in court and that the cause of his detention be adduced.*
Disobedience of the writ is punishable by attachment for contempt of court.*®

Once the habeas petition has been filed, the procedural requirements which the court and
the parties must follow will vary, depending on whether the petition challenges for first time state
court proceedings resulting in a death sentence,* seeks postconviction relief but does not involve
a first time challenge to proceedings resulting in a death sentence,” or does not seek
postconviction relief at all.** In postconviction habeas corpus proceedings, the court may receive
proof by depositions, oral testimony, sworn affidavits, or other evidence,** and, absent a showing
of cause and prejudice or of a miscarriage of justice, may deny relief on a claim that could have
been but was not raised in a procedurally correct manner at the original trial or on the direct
appeal.** Subject to certain exceptions, relief may also be denied if the habeas claim was
previously rejected either on the habeas petitioner’s direct appeal* or in a habeas proceeding
instituted by the same petitioner.*

A habeas corpus proceeding is a civil action,* and the burden of persuasion is on the
petitioner to prove his case by a preponderance of the evidence.”” Indigent habeas petitioners do
not have a right to appointed counsel, even if under a death sentence.”® All postconviction habeas
corpus trials shall be transcribed,*® and in all postconviction habeas cases the judge shall make
written findings of fact and conclusions of law.*® Although Georgia postconviction habeas relief

was once limited to cases where the conviction or sentence was void for lack of jurisdiction,™ it is
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now available if “in the proceedings which resulted in [the] conviction there was a substantial
denial of [petitioner’s] rights under the Constitution of the United States or of this state ...”*

If in a postconviction habeas proceeding the court rules in favor of the petitioner, it shall
enter an appropriate order with respect to the judgment or sentence and appropriate
supplementary orders as to rearraignment, retrial, custody, or discharge.*® In habeas proceedings
not involving a request for postconviction relief, the court shall, as the principles of law and
justice require, discharge, remand, or admit to bail the person restrained of his liberty, or shall
deliver that person to the custody of an individual entitled thereto.>*

The final judgment granting or denying habeas relief may be appealed of right to the
Georgia Supreme Court, except that in a postconviction case a denial of relief may not be
appealed unless the habeas petitioner first obtains from the Georgia Supreme Court a certificate of
probable cause to appeal.® The issuance of such a certificate is discretionary.®® The Georgia
Court of Appeals has no appellate jurisdiction whatsoever in habeas corpus cases. Until a 1916
state constitutional amendment,>” however, it exercised appellate jurisdiction over habeas corpus
decisions of courts inferior to the superior court.

Although historically habeas corpus has been an appropriate vehicle for resolving child
custody disputes in this state® and a current Georgia habeas corpus statutory provision® dating
back to a habeas section in the Georgia Code of 1863 authorizes the use of habeas corpus to
determine to whom the custody of a child shall be given, since 1978 Georgia statutory law®* has
prohibited a person from using habeas corpus to seek a change in the custody of a child who
previously has been placed in another person’s permanent custody by court order.®> Nowadays

Georgia habeas corpus proceedings commonly involve pretrial confinement on criminal charges,®®
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detention in a mental health facility,®* or extradition cases.®® The large majority of Georgia
habeas cases these days, however, are postconviction cases,®® some of which are human rights
landmarks.®’

Today, as in times past, the Great Writ of Habeas Corpus “continue[s] to play an

important role in preserving and protecting liberty in Georgia.”®
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