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Abstract

Various ethnic groups and peoples of the globe fight for their future and the
right of self-determination. Sometimes, after the factual withdrawal from the
ambit of the authority of a “mother state”, they manage to gain de facto
control over the contested territory, and in doing so, they assert the claim to
separate existence. Indeed, there are various conflicts on our planet inspired
by the idea of self-determination of peoples and it is extremely difficult to
pass a judgment on those claims because somebody has to decide whether
those aspirations are justified or not. The decision in question has to be
taken on the international plane, i.e. according to the norms and principles

of the international legal order.

But the present study is not aimed at evaluating the legitimacy of a claim to
self-determination in each and every single case. The subject matter of my
dissertation is a possible product of secessionist aspirations. My doctoral
thesis has an objective to clarify the status of a de facto state within the
realm of public international law on the basis of a legal appraisal of the

principle of effectiveness.

Although it has been asserted that international law can accommodate de
facto states by conceptual means as it is a flexible system adaptable to new
developments', de facto states are still a problem. The reason is that
generally, they exist somewhere on the edge of the international community,
they are not fully integrated into the international system. It has to be
stressed that this ambiguity concerning the status of the entities mentioned
above has also affected international legal literature in that it promoted

keeping these territorial units in the “shadow’”

. Nevertheless, as has already
been mentioned above, there is one concept that is informative with regard
to de facto states, this is the principle of effectiveness, the latter representing
the foundation of a de facto state’s existence. The fact that, in contrast to the

different nation states of our planet, there are neither central legislative

" See S. Pegg, International Society and the De Facto State, Aldershot / Brookfield, 1998,
p. 244
? “The combination of their small size, their limited numbers, their ambiguous status, and
their conventional goals (sovereignty as constitutional independence) have all kept de facto
states out of the international theoretical limelight.”, Ibid., p. 246 (italics in original)
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organs nor central law-enforcement authorities at the international level,
makes the informative principle of effectiveness an issue of overwhelming
importance if one tries to examine the status of the de facto state.
International legal order is a system created by states as they are legislators
and, at the same time, addressees of international legal rules, and the
principle of effectiveness, being a mediator between the established factual
situation, i.e. the de facto state, and public international law, stands out

against this background as an expression of the factual state of affairs.

Definition of the Subject Matter

The objective of this doctoral dissertation is to clarify the status of a de facto
state within the realm of public international law. In order to carry out this
task, it is important to fix the definition of the subject that has to be
examined throughout the study. It follows that I use the term “de facto
state” instead of “de facto regime”. It is momentous to explain the

delimitation of the subject in question towards this concept.

De facto regime

With regard to the notion of the “de facto regime” it has to be stressed that,
in my opinion, the word “regime” is too narrow to encompass all those
difficult constellations which are connected with de facto territorial
situations. The notion of “regime” denotes the subjective nature of the
situation involved. But, as the starting point of my study is the issue of
statehood, the subject of the paper has to be introduced and examined by
objective means, the concept, as such, must be one with objective
characteristics. For the purpose of public international law the word

“regime” has the following implications:

“1) The current government of a territory. 2) A set of rules which apply to a

particular place or activity [...]”>

*J.R. Fox (ed.), Dictionary of International and Comparative Law, Dobbs Ferry, N.Y.,
1992, p. 372



Black’s Law Dictionary refers to the notion of an “international regime” and
also clarifies the essence of a “legal regime”. Both manifestations have been
described as “a set of rules, policies, and norms of behaviour [...] that

facilitate substantive or procedural arrangements”” in respective fields.

It has to be noted that a de facto state is a “political animal”> and the word
“regime” has its definition within the realm of politics as such. It must be
stressed that it is again a respective form of government which occupies the
prominent place in the definition mentioned above, as reference has been

made to authoritarian or military regimes in this sense.’

The subject of examination in this study is more than a government of a
respective territory. A distinction has to be made between a de facto state
and a de facto government. This latter manifestation of a de facto situation
exists when there is a recognized state controlled by an unrecognized
government. In contrast to this state of affairs, the scope of examination of
the present project is focused on an unrecognized territorial unit, as such,
bearing in mind an issue of overwhelming importance, namely the question
of statehood within the realm of public international law. Thus, it is evident
that the notion of a “de facto regime” does not express the dimensions of the
situation which has to be regarded as the subject of examination of the

present study.

Why the term “de facto state”?

I have decided to use the term “de facto state” because it expresses the
objective character of territorial situations irrespective of the status of elites
governing the territorial unit in question. It is apparent that the term “de
facto state” describes the dimensions of the situation which has to be
examined in this study. The question of self-contained existence is of
particular relevance to my project: is there a real self-contained regime in

which a de facto territorial unit exists or is its standing governed by the

“B. A. Garner et al. (eds.), Black’s Law Dictionary, 7th ed., St. Paul, Minn., 1999, p. 1286
> S. Pegg, International Society and the De Facto State, Aldershot / Brookfield, 1998, p. 29
% See D. Nohlen et al. (Hrsg.), Lexikon der Politik, Bd. 7, Politische Begriffe, Miinchen,
1998, p. 548



international legal order? These are the issues which will be addressed in
my doctoral thesis and which confirm the relevance of the concept of “de

facto state” to the project.

Distinct concepts by different scholars

Pal Kolstg

It has to be stressed at this point that different terms have been suggested in
international legal and political literature describing the situation which is
the subject of examination of the present study. According to Kolste, there
is terminological confusion with regard to the notion of “quasi-states” as
this designation is frequently used in respect of manifestations representing
two opposite poles: the first one is a recognized state which has no effective
machinery to assert factual control over its whole territory, the second case
refers to the situation in which a region of a respective state has seceded
from that state and has gained effective territorial control over a portion of
the land claimed by its elites, but the lack of recognition is its essential
feature. The author asserts that “in order to clear up this confusion,
recognized but ineffectual states ought to be referred as ‘failed states’, while
the term ‘quasi-states’ ought to be reserved for unrecognized, de facto
states.”’ This conclusion is a convincing one and it entails a clear
differentiation between individual characteristics of the situations depicted

above.

It is of overwhelming importance to note that the concept of sovereignty is
crucial in the context of clarifying the status of the territorial entities
involved. Kolste asserts that modern states are in possession of double
sovereignty: internal (vis-a-vis their citizens) and external (vis-a-vis foreign
states) and it follows that failed states and quasi-states represent deviations
from this “normal” situation as the first category lacks internal sovereignty
despite its international recognition and in the second case “the state as such

is not accepted by the international community as legitimate.”® It has to be

" P. Kolste, The Sustainability and Future of Unrecognized Quasi-States, in: Journal of
Peace Research, Vol. 43, 2006, p. 723
¥ Ibid., p. 724



stressed that the decisive question in this instance is that of external
sovereignty because the denial of status is not based on the assessment of a
state’s internal capabilities, the reason is that the entity in question has
emerged on the basis of a secession from the ambit of the authority of a
“mother state” and the loss of territory, as such, is not accepted by the
latter.” Bearing in mind these considerations, it becomes evident that the

interplay of dimensions of the notion of sovereignty is a decisive matter.

Michael Rywkin

Rywkin refers to “quasi-states” and introduces their characteristic features:
detachment from a “parent state” as a result of an ethnic or religious conflict
or state disintegration, the wrong policy of a respective “mother state”
causing fear among the population of the territory in question, existence of
an outside protector supporting the claims of the quasi-state, lack of
substantial recognition of the quasi-state, the fact that despite their need for

external support, these territorial units function like real states.'

Charles King

King uses the term “unrecognized states” while referring to respective
territories located in Eurasia and describes these entities in the following
manner: “All have the basic structures of governance and the symbols of
sovereignty. All have military forces and poor but working economies. All

11

have held elections for political offices.”  This statement demonstrates

once again that the territorial units in question operate like genuine states.

Randall Baker

Baker mentions “states’ that exist de facto but not de jure.”'? At the same

time, the author describes these entities as “non-places” existing in an

“unacknowledged condition”".

? Ibid.
0M. Rywkin, The Phenomenon of Quasi-states, in: Diogenes, Vol. 53, 2006, p. 27
''C. King, Eurasia’s Nonstate States, in: East European Constitutional Review, Vol. 10,
2001, p. 99
12 R. Baker, Challenges to Traditional Concepts of Sovereignty, in: Public Administration
and Development, The International Journal of Management Research and Practice,
XOL 20, 2000, p. 7 (emphasis and italics in original)
Ibid.



Vladimir Kolossov / John O’Loughlin

The variety of approaches with regard to the terminology employed while
describing the subject in question also covers the notion of “pseudo-states”.
It is the manifestation depicted as an “institutionalized pseudo-state” which
causes academic interest because these entities represent territorial units that
have declared sovereignty, are in possession of all the necessary attributes
of a ‘normal’ state, control their respective territories, but are not recognised

as states (and have little chance of recognition). 14

Deon Geldenhuys

The term “isolated state” has been suggested by Geldenhuys in order to
define respective territorial situations.'® It has also been stressed by this
author that the designations “pariah” and “outcast” have been used on the
9516

international plane but he prefers to use the term “ostracised state” " in this

context.

Dov Lynch

Lynch describes de facto territorial units as “separatist states”'’. The author
asserts that post-Soviet entities of this kind derive support from two legal
sources which should guarantee their legitimacy. The first one is considered
to be an empirical definition of sovereignty based on the 1933 Montevideo
Convention and denoting the fulfillment of necessary conditions in order to
be regarded as a bearer of positive sovereignty. This means that the entity in
question satisfies the traditional or empirical criteria for statehood and
provides governmental services to its population. The second source of
legitimacy is based on the right of peoples to self-determination. Respective
elites claim that the right of all peoples to self-determination is applied to
the territory and population they represent.'® It has been stressed by the

author that the demand for statehood has its historical or moral backing and,

V. Kolossov / J. O’Loughlin, Pseudo-States as Harbingers of a New Geopolitics: The
Example of the Trans-Dniester Moldovan Republic (TMR), in: Geopolitics, Vol. 3, 1998,
p. 155

5 D. Geldenhuys, Isolated States: A Comparative Analysis, in: S. Smith et al. (eds.),
Cambridge Studies in International Relations: 15, Cambridge et al., 1990, p. 4

' Ibid., p. 16 (italics in original)

'"D. Lynch, Separatist states and post-Soviet conflicts, in: International Affairs, Vol. 78,
2002, p. 831

' Ibid., pp. 836-837



on the basis of this contributing factor, respective elites in de facto territorial
units assert their claim to absolute sovereignty, because any compromise
would be considered an expression of injustice bearing in mind the fact that
separatist leaders “insist on an inherent moral entitlement to self-

determination in the face of ‘alien’ and ‘imposed’ rule.”"

It has to be noted at this point that the term “self-declared state” has been
employed by the same author in another article with regard to the
Pridnestrovyan Moldovan Republic, the Republic of South Ossetia, the
Republic of Abkhazia and the Nagorno-Karabakh Republic.”* Sometimes
these entities are described as “breakaway regions” because the mode of
their emergence is, in most cases, the notion of secession from a “mother
state”. Lynch asserts that it is wrong to designate these areas as “breakaway
regions”. According to him, separatism has to be regarded in these
territories as a political project in furtherance of a people’s right to self-
determination: “The fundamental project in each region has been the
construction of the political institutions of independent statehood.”*' The
second argument is that statehood that has been declared, serves as an
impediment to progress which has to be achieved in respect of the conflict

settlement. >

The third reason is that separatist movements seeking the realization of the
right of peoples to self-determination aspire after statehood, as such,
because of the absolute nature of state sovereignty, other forms of existence
are not suitable for them.” It has been stressed by the author that the issue
of statehood is attractive to the elites because recognized sovereignty
denotes protection, and guarantees a place in the international society of
states, meaning the application of the principles of territorial integrity and
equal sovereignty and the norm concerning non-intervention: “The

separatist ‘state’ is not protected by the rules governing the legal state

' 1bid., p. 837 (emphasis in original)

%0 See D. Lynch, De facto ‘States’ around the Black Sea: The Importance of Fear, in:
Southeast European and Black Sea Studies, Vol. 7, 2007, p. 484

L Ibid., p. 486

2 |bid.

> Ibid.



regime, [...] This system pushes a separatist area towards the pursuit of full

. 24
state sovereignty.”

The issue of statehood and the notion of secession, their
relevance to the subject matter

It is evident from these considerations that striving for statehood is an
essential feature of de facto territorial units and this circumstance is of great
importance with regard to the present study as it represents the ‘“starting
point” for the examination of the status of those entities. This assertion has
been confirmed by Radoman. According to her, respective elites of South
Ossetia and Abkhazia emphasize that the institutions established in these
areas can function as “normal” political organs and as a result, the territorial
units in question can survive outside the ambit of the authority of a “mother
state”, i.e. Georgia: “In this way both the rebels and secessionists seek to
obtain the legitimacy of state creators.”” It is obvious that those elites try to
legitimize their claims by asserting that they do create states, as such. In
order to achieve this goal, it is necessary to find an appropriate form to
further those claims. But, first of all, it is momentous to “initiate a process”,
namely the process which would underscore the distinctiveness of the ethnic
group in question. The notion of a secessionist bid is exactly the issue that

encompasses the dynamics of this whole advance:

“Secessionist conflicts are defined here as violent confrontations between a
state and an armed grouping seeking to take control over territory within the

state with the aim of establishing an independent state.”

The question of secession is of great importance because it essentially
denotes the mode of the emergence of a de facto territorial unit and it will be
argued in the present paper that the status of that unit is strongly dependent

upon the circumstances in which such an emergence took place.

** Ibid., p. 487 (emphasis in original)

25 J. Radoman, Future Kosovo Status-Precedent or Universal Solution, in: Western Balkans
Security Observer-English Edition, Issue no. 3, 2006, p. 17

P, K. Baev, Russia’s Stance Against Secessions: From Chechnya to Kosovo, in:
International Peacekeeping, Vol. 6, 1999, p. 73



The concept of a “de facto state” and its dimensions

Definition of the term

It is essential at this stage to introduce the highly probable result of a
secessionist attempt mentioned above, i.e. the definition of the subject of my
dissertation together with its dimensions. These theoretical considerations
rest on Pegg’s definition of the de facto statehood and its characteristic
features. The explanation mentioned above is of such importance that it has

to be quoted at some length:

“A de facto state exists where there is an organized political leadership
which has risen to power through some degree of indigenous capability;
receives popular support; and has achieved sufficient capacity to provide
governmental services to a given population in a specific territorial area,
over which effective control is maintained for a significant period of time.
The de facto state views itself as capable of entering into relations with
other states and it seeks full constitutional independence and widespread
international recognition as a sovereign state. It is, however, unable to
achieve any degree of substantive recognition and therefore remains

illegitimate in the eyes of international society.”’

This is the definition of de facto statehood which must be regarded as a
starting point within the framework of the present thesis. It has to be
stressed that all these elements that supplement each other and represent in
conjunction the notion of the de facto state, can vary with regard to different
situations. For example, one entity can enjoy more popular support than

another or can exist for a longer period of time etc.

The main feature of the de facto state is that it enjoys effective control over
the territory in question but this control is not recognized by the
international community. This lack of substantive recognition is its
hallmark. The effectiveness of respective entities is informative with regard
to their status because it represents the “basis” of their existence. Thus, the

principle of effectiveness is the focus of my paper. Moreover, it is a central

7S, Pegg, International Society and the De Facto State, Aldershot / Brookfield, 1998, p. 26
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question, the subject of examination in connection with the status of the de

facto state.

Dimensions of de facto statehood

The following dimensions of de facto statehood have been mentioned by
Pegg in order to distinguish the de facto state from other territorial units: 1)
de facto states vs. a power vacuum or state-less situation; 2) de facto states
vs. riots, terrorists, sporadic violence and random banditry; 3) perseverance,
length of time; 4) there is a goal and the goal is sovereignty as constitutional
independence; 5) secession vs. emigration, the need for a territorial
justification; 6) de facto states vs. puppet states; 7) de facto states vs.
peaceful secession movements; 8) de facto states vs. other non-sovereign
entities with greater international legitimacy; 9) de facto states vs. the
premature recognition of colonial liberation movements; 10) democratic

accountability.28

The first criterion denotes that generally, a de facto state effectively controls
part of a “mother state” but it does not mean that each and every single
situation where this state cannot exercise power with regard to the part of its
own territory, leads to the creation of the de facto state. The second criterion
refers to the de facto state as a system having clear political goals, providing

governmental services and enjoying a high degree of popular support.

Of course, there are no mandatory requirements with regard to the period of
time needed for the existence of a de facto state. This period can differ in
various situations. But it is interesting that the de facto status of a territorial
entity existing for less than one month has been rejected by the author and
two years have been established “as the minimum time period necessary to

qualify as a de facto state.”*

Although a de facto state can be forced to accept another status, its goal is
primarily to achieve sovereignty as constitutional independence, so it does

not seek other arrangements within an existing state. The fifth criterion

% Ibid., p. 29
* Ibid., p. 32 (italics in original)
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expresses territorial concern of the de facto state’s claims as it “seeks to

secede from the existing state and to take its territory with it.”*°

In doing so,
it tries to establish a claim with regard to the territory in question, the claim
which could be justified. This justification is declared to be self-
determination of peoples, a concept favoured by leaders of the de facto
state. An important link is made between the self-determination of peoples
and the de facto state in this way: the link is the notion of secession with its
territorial dimension. With regard to criterion number six it can be asserted
that the development of a de facto state in the direction of puppet statehood
is not excluded but, generally speaking, these two entities are different. A

puppet state is controlled by a foreign power and enjoys less popular

support than a de facto one.

One important feature that differentiates peaceful secession movements
from de facto states is an agreement between a “mother state” and a
secessionist entity on the issue of secession, the agreement that is followed
by respective arrangements. According to criterion number eight, a
distinction can be made between the status of a de facto state and the status
of a protectorate or colony, or the territory which is associated with another
state by constitutional means, the status that was chosen by a respective
entity. As is evident from criterion number nine, it refers to the colonial
situation, namely to the colonial liberation movements. It is expressed in the
tenth criterion that the de facto state with a democratic system has a better
chance of success in the end. As the democratic form of governance is
generally favoured, there is a supposition that the international community
will be sympathetic towards such an entity. Of course, this does not mean

that a democratic system is a guarantee of future success.

Lack of “substantive recognition” — a hallmark of de facto
statehood

It must be noted that the comparison between empirical and juridical

dimensions of statehood is an integral part of Pegg’s definition cited above.

% Ibid., p. 35
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Moreover, it represents the core of a subject. Empirical statehood rests on
the principle of effectiveness, i.e. the traditional criteria for statehood
enshrined in the Montevideo Convention of 1933*'and the juridical criteria
are essentially based on the principle of legitimacy. These two aspects of the
question of statehood are of overwhelming importance with regard to my
project as the issue of statehood itself represents the starting point in respect
of the examination of the de facto state’s status. Lynch has acknowledged
the relationship of tension between these two elements inherent in the
definition quoted above and he notes the following: “In this light, the de
facto ‘state’ has no judicial right to claim a certain territory as this land
already is part of a recognised state. However, such an entity may make the

case for an empirically defined claim to statehood.”**

Thus, the subject of the present thesis is to clarify the status of the de facto
state on the basis of the principle of effectiveness. In order to perform this
task, it is inevitable to consider the issue of statehood, as such, i.e. to make a
careful assessment of the situation connected with the criteria for statehood.
The reason is that de facto states are territorial entities which carry out the
normal functions of a state, and which (generally) enjoy the support of
significant parts of their population, but they are not “de jure states”,

because they are not sanctioned by the international order.™

It follows that de facto states do have a problem of substantial character as
their existence is not “sanctioned” by the international system. But if these
territorial entities are not “sanctioned”, where do they function? Where is
the place of de facto states? An answer has been provided with regard to the
environment in which these territorial units operate. This situation
represents “a state of no peace and no war, where de facto states survive in a
functional state of legal limbo.”** Clarification of the status of the de facto

state requires an introduction of the position occupied by it. The objective of

3! The issue of traditional criteria for statehood will be addressed below and respective
developments with regard to this question will also be examined in the present study
32 D. Lynch, De facto “States’ around the Black Sea: The Importance of Fear, in: Southeast
European and Black Sea Studies, Vol. 7, 2007, p. 485 (italics and emphasis in original)
33 See J. McGarry, Foreword: De facto states and the international order, in: T. Bahcheli et
al. (eds.), De Facto States, The quest for sovereignty, London / New York, 2004, p. x
**W. Kemp, Selfish Determination: The Questionable Ownership of Autonomy
Movements, in: Ethnopolitics, Vol. 4, 2005, p. 86 (italics in original)
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the present study is to demonstrate this standing within the realm of public
international law despite the assertion that “de facto states operate outside

international law [...]"*°

. The problem of a de facto state’s “unsanctioned
existence” is expressed through the lack of “substantive recognition” of the
territorial entity in question. It is important at this stage to refer to the

essence of this kind of recognition:

“To attain substantive recognition, an entity would need success in at least a
majority of the following five areas. First, it would secure recognition from
some of the major powers of the day [...] Second, it would secure
recognition from the existing juridical state which it was seeking to leave, or
at least no objections from them to others recognizing it [...] Third, it would
secure recognition from neighbouring countries and countries with which it
shares borders. Fourth, it would secure recognition from a majority of
countries in the UN General Assembly. Fifth, it would be able to participate

in global and regional international organizations.”*°

These are the dimensions of the notion of substantive recognition against
which the status of de facto states has to be measured in the part dedicated

to the case studies.

Author’s terminological choice: the concept of the “de
facto state”

Bearing in mind the considerations mentioned above and the variety of
terms employed for the description of the territorial unit in question, it has
to be stressed that the definition used in this dissertation is the “de facto
state”. This definition underscores the relevance of the principle of
effectiveness to the subject in question. The territorial unit, the status of
which has to be examined in this study is an expression of the factual state
of affairs, it is a fact, as such. Moreover, it is an accomplished fact and the
“de facto” or factual character of the situation involved means that this

wording falls within the scope of the notion of effectiveness and its

* Ibid., p. 88 (italics in original)
%S, Pegg, International Society and the De Facto State, Aldershot / Brookfield, 1998, p. 38
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manifestations which will be examined in the present paper. According to
Palmer, “De facto is a term used to describe the objective existence of a
state of facts which otherwise lack legal force or effect.””” This is exactly
the notion that falls within the purview of my thesis as the subject of

examination.

As with regard to the word “state” it has to be noted that the entity in
question represents an aspirant for statehood and the issue of statehood has
to be considered as the starting point with regard to the status of this entity.
Hence, the term “state” has to be established as an appropriate designation

of the subject in question.

" D. G. Palmer Jr., Taiwan: De Jure or Not De Jure? That is the Question. An Analysis of
Taiwan’s Legal Status Within the International Community, in: John F. Kennedy
University Law Review, Vol. 7, 1996, footnote 12, p. 68 (italics in original)
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Outline of the Project and Methodical Approach to
the Subject Matter

The present study has an objective of theoretization of law-fact interaction
within the realm of public international law and, at the same time, it is
aimed at introducing the status of the de facto state with reference to the
attitude of the international community towards this kind of territorial entity.
I have divided my doctoral dissertation into two parts encompassing ten
chapters. The first part of my dissertation represents the theoretical
framework dedicated to three different approaches to the principle of
effectiveness: the manifestation known as “normative Kraft des
Faktischen”, the concept of “ex factis jus oritur” and the notion of “fait

accompli”.

The first chapter explores the notion known as “normative Kraft des
Faktischen”, being an expression of the very essence of alleged law-creating
force of effective situations. The second one refers to the concept described
as “ex factis jus oritur”, being an expression of the fulfillment of traditional
or empirical criteria for statehood based on the principle of effectiveness. It
has to be stressed that the issue of statehood will be regarded as a theoretical
“chapeau” and the guideline for the elaboration of the status of the de facto
state within the realm of public international law. In order to rebut the
argument denoting a self-evident normative force of effective situations in
the form of de facto states, the cases of Katanga, Biafra, Southern Rhodesia
and the South African homelands will be referred to in a separate section of

the second chapter.

The notion of “fait accompli” will be considered in the third chapter as the
final “level” of theoretization of the principle of effectiveness. This
manifestation represents the political component of public international law
implying the maintenance of an effective situation as a matter of political
interest pursued by certain members of the international community of
states. The problem of secessionist self-determination is an issue of
overwhelming importance in the context of emergence and existence of de
facto states. Secession will be considered in my dissertation as a means of

creation of the de facto state. So, together with the examination of
15



theoretical approaches to the concept of secession, the fourth chapter will
refer to the case of Chechnya, the latter being an example confirming the

difficulty connected with the realization of secessionist claims.

In the second part of the present thesis, I will explore the peculiarities of
five de facto states on the basis of the case studies: chapter 5 — the
“Republic of China on Taiwan”, chapter 6 — the “Turkish Republic of
Northern Cyprus”, chapter 7 — the “Republic of Kosovo”, chapter 8§ — the
“Republic of Abkhazia” and chapter 9 — the “Republic of South Ossetia”. 1
will approach each de facto state from a different viewpoint and there will
be no standard approach applicable to all of them. The point here is that
those distinctive features of the territorial units under consideration will be
regarded as particular manifestations of the principle of effectiveness. This
method implies the examination of the normative character of the principle
of effectiveness and is aimed at drawing a respective conclusion with regard

to the normative value of the principle in question.

There will be two common features inherent in the method employed for the
exploration of the status of respective de facto states. I will examine each
case, on the one hand, with reference to its political setting and, at the same
time, in the international legal context. Furthermore, I will apply the
“substantive recognition test” to each and every single case, in order to

clarify the status enjoyed by respective territorial entities.

Following the case studies, the notion of recognition will be addressed. The
concept in question is informative with regard to the very essence of de
facto statehood because the lack of substantive recognition is a hallmark
inherent in the definition of the de facto state and, accordingly, recognition
as a state has its direct impact on the status enjoyed by de facto territorial
entities. The section dedicated to the concept of recognition encompasses
the examination of theoretical considerations and dimensions of recognition

(and non-recognition) of statehood and the practice of recognition.

The present study includes preliminary remarks expressing important
“findings” of my dissertation at different stages of the exploration of the

subject matter. Those results will be summarized in the final section
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dedicated to the conclusions. The latter embodies the concluding assessment
of the principle of effectiveness in the context of de facto statehood and the
subsequent introduction of the status of the de facto state. But, before
addressing the questions mentioned above, it is important to begin the
exploration of the issue of law-fact interaction in international law and this

will be done in the introductory section submitted below.
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Introduction: General Problem of Law-Fact
Interaction within the Realm of Public International
Law

The essence of the “special relationship” of the principle of effectiveness
and public international law in the context of states’ emergence and
existence denotes the relationship of tension between two important
manifestations, namely the law-fact interaction. It is an alleged law-creating
influence of facts which is of decisive importance with regard to the de facto

state. This influence will be examined thoroughly in the present study.

The above mentioned law-creating influence of facts encompasses “many
faces” of the principle of effectiveness: normative Kraft des Faktischen, ex
factis jus oritur and fait accompli. These manifestations have been
examined by eminent legal writers and each “face” of the principle of
effectiveness deserves to be considered appropriately in the context of the
examination of a de facto state’s status under public international law. But
before addressing the issue of different embodiments of the principle of
effectiveness, it is important to refer to the reasons why the notion of
effectiveness has played such a prominent role within the realm of public
international law. Interestingly enough, this reference leads us to the very

nature of the latter, to the core of the international legal system.

Distinguishing features of public international law: why
do facts matter?

“We must not confuse the pathology of law with law itself.”*®

It is widely recognized that public international law is a Sui generis system
of rules and principles® and differs from the national legal order of a
particular state. One important feature of public international law which is

decisive in the context of the law-fact interaction seems to be its special

3 M. Akehurst, A Modern Introduction to International Law, 5th ed., London, 1984, p.7
3% See B. Broms, Subjects: Entitlement in the International Legal System, in: R. St. J.
Macdonald / D. M. Johnston (eds.), The Structure and Process of International Law: Essays
in Legal Philosophy Doctrine and Theory, Developments in International Law, The Hague,
1983, p. 384
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“vulnerability” to the existence of a particular de facto situation, i.e. the
factual situation determines an emergence of a legal right (or a title) after it
has been firmly established, after it has become effective. It has to be
mentioned that this characteristic of public international law rests on the
decentralized nature of the latter. The lack of a central enforcement organ
has been regarded as a source of alleged “weakness” of this legal system in
the sense that it cannot overcome the reality by effective means, it cannot

regulate facts without “paying tribute” to them:

“Das Volkerrecht muB3 [...] aus eigener Kraft und auf eigenartige Weise
alles das bewirken, was fiir staatliche Rechtsordnungen der Staat bewirkt.
Will man wissen, um was es sich hierbei handelt, so ergibt sich eine erste
Orientierung dadurch, dal man die Leistungen des Staates fiir die
staatsverbundenen Rechtsordnungen in Betracht zieht. Man wird finden, daf3
jeder dieser Leistungen jeweils eine spezifische Art von Selbsthilfe des
Volkerrechts entspricht. Alle diese Selbsthilfen wiederum werden einen Zug
aufweisen, der hier mit ,,Prinzip der Effektivitit“ bezeichnet und als die

besondere Wirklichkeitsnihe des Volkerrechts verstanden wird.”*

As it has been mentioned above, this “particular proximity to reality”*' finds
a certain degree of justification within the realm of public international law
because the latter lacks central enforcement organs, this system represents a
decentralized one, its nature can also be described as horizontal (contrary to

the vertical national order).**

The national legal system is highly developed. There is a constitution of a
respective state, there are other legal acts that deal with different forms of
jural relations within the internal order and there is an enforcement
machinery that backs this whole system. State authority rests on the
principle of the separation of powers and guarantees the functioning of

domestic institutions:

0y, Kriiger, Das Prinzip der Effektivitit, oder: Uber die besondere Wirklichkeitsnihe des
Volkerrechts, in: D. S. Constantopoulos et al. (Hrsg.), Grundprobleme des Internationalen
Rechts, FS fiir J. Spiropoulos, Bonn / Diisseldorf, 1957, p. 265
I See G. Kreijen, State Failure, Sovereignty and Effectiveness, Legal Lessons from the
Decolonization of Sub-Saharan Africa, Leiden, 2004, pp. 180-181
2 See E. Blenk-Knocke, Zu den soziologischen Bedingungen vélkerrechtlicher
Normenbefolgung, Die Kommunikation von Normen, Ebelsbach am Main, 1979, p. 64
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“By contrast, in the international community no State or group of States has
managed to hold the lasting power required to impose its will on the whole
world community. Power is fragmented and dispersed. [...] The relations
between the States comprising the international community remain largely
horizontal. No vertical structure has as yet crystallized, as is instead the rule

within the domestic systems of States.”*’

One can compare the “particular proximity to reality”” of public international
law mentioned above with the structural capabilities of a national legal order

and the result will be following:

“Das staatliche Gesetz kann die Entfernung von Norm und Wirklichkeit
sehr viel weiter bemessen als staatloses Gewohnheits- oder
Vereinbarungsrecht, und das heif3t wiederum, daB3 das staatliche Gesetz von
vornherein sehr viel strengere materielle Anforderungen an die Wirklichkeit
richten kann als ein ohne staatliche Hilfe existierendes Gewohnheits- oder

: 44
Vereinbarungsrecht.”

It is evident that the decisive criterion for Kriiger is that of “statelessness of

% as there is no central authority which could

the international legal order
effectively enforce respective decisions on the international plane. An
emergence of the notion of self-help within the realm of public international
law is connected with this statelessness (Unstaatlichkeit) of the international
legal order, it follows that public international law is regarded as a weak

system and its realization depends on the interests of respective powers.*®

Another author argues in the same sense that the effectiveness of public
international law strongly depends on its social foundation as it represents

the system without a central authority:

3 A. Cassese, International Law, Oxford, 2001, p. 5 (italics in original)
* H. Kriiger, Das Prinzip der Effektivitit, oder: Uber die besondere Wirklichkeitsnihe des
Volkerrechts, in: D. S. Constantopoulos et al. (Hrsg.), Grundprobleme des Internationalen
Rechts, FS fiir J. Spiropoulos, Bonn / Diisseldorf, 1957, p. 266
* See G. Kreijen, State Failure, Sovereignty and Effectiveness, Legal Lessons from the
Decolonization of Sub-Saharan Africa, Leiden, 2004, p. 179
% “Die Unstaatlichkeit des Volkerrechts gebietet vielmehr, seine Verwirklichung primér an
die Selbstwirksamkeit der Interessen zu kniipfen.”, H. Kriiger, Das Prinzip der Effektivitét,
oder: Uber die besondere Wirklichkeitsnihe des Vélkerrechts, in: D. S. Constantopoulos et
al. (Hrsg.), Grundprobleme des Internationalen Rechts, FS fiir J. Spiropoulos, Bonn /
Diisseldorf, 1957, p. 275
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“[...] eine Diskrepanz von Recht und generellen, sozialen Tatsachen ist in
keinem Rechte so selten wie im Volkerrecht, weil eben dieses Recht
mangels einer mit selbstdndiger Macht ausgestatteten Sozialorganisation
sich nie gegeniiber seiner sozialen Grundlage stark verselbstdndigen

kann 99547

Krieger asserts that a legal order with a central enforcement authority
guarantees a higher degree of independence of law and the latter can make
demands on the reality.* The situation with regard to public international

law seems to be quite different:

“Eine Rechtsordnung aber wie das Volkerrecht, das als Recht der
selbstherrlichen Gemeinschaften, der Staaten, iiber eine
koordinationsrechtliche Struktur verfiigt, weist eine geringere Diskrepanz
zwischen Rechtsnorm und Wirklichkeit auf. Die soziale Grundlage des
Rechts vermag den Gehalt der Norm zu bestimmen. Dieser Gegebenheit
ordnet die Lehre den Begriff Effektivitdt zu und behauptet damit den

Bestand eines dem Vélkerrecht besonderen Prinzips.”*

It is evident from these statements that facts, as such, are important to the
international legal order and that the alleged law-creating influence of facts
is decisive with regard to the present project. One important question has to
be answered in this context: is it really so hard for public international law
to cope with the existence of facts and different factual situations? If one
believes that facts have to be considered as a source of rights under public
international law on the basis of their mere existence, an answer will be in
the affirmative and it will denote the presence of a self-evident and
automatic law-creating influence of facts. It is quite true that facts play an
important role within a legal system as such and they are relevant to the
latter in general, as Anzilotti puts it: “Eine rechtserhebliche Tatsache ist

jeder Tatbestand, an den eine Rechtsordnung bestimmte Wirkungen, d.h.

*" M. Huber, Die soziologischen Grundlagen des Vélkerrechts, Internationalrechtliche
Abhandlungen (H. Kraus (Hrsg.)), zweite Abhandlung, Berlin-Grunewald, 1928, p. 10
* H. Krieger, Das Effektivititsprinzip im Volkerrecht, Schriften zum Volkerrecht, Bd. 137,
Berlin, 2000, p. 29
* Ibid.
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bestimmte Rechte und Pflichten der Rechtsgenossen kniipft.”*" This
statement can be considered as an “objection” to the automatic law-creating
influence of facts. It describes the situation in which rights and duties,
certain effects, are attached to facts by a legal order, i.e. the legal order is a
source of those rights and duties as such, and not the facts on the basis of
their mere existence. This assertion has been confirmed by the same

51
author.

The situation with regard to public international law seems to be the same as
this legal system functions on the basis of its own rules and principles. It
follows that facts, as such, have to be “legitimized” by international legal
norms before they can serve as a source of rights and duties under public
international law. It is a legal rule that ascribes normative force to certain
facts and if this legitimizing factor is absent, those facts cannot validate

respective state of affairs on the basis of their mere existence:

“Die Normen des Volkerrechts machen die Verwirklichung bestimmter
Rechtswirkungen von sehr verschiedenen Umstdnden abhéngig. Diese
Umstédnde sind die volkerrechtserheblichen Tatsachen, Tatsachen, mit denen
die Volkerrechtsnormen sich befassen, um an sie das Entstehen oder das
Erloschen bestimmter Rechte und Pflichten der Rechtssubjekte zu

kniipfen.”>>

Kelsen describes public international law as a primitive legal order as it
lacks organs which would create and apply respective norms of the system.
He considers public international law as still being at the stage of
decentralization.” An interesting statement has been made by this writer
with regard to the law-fact constellation: “Wirksamkeit ist eine Bedingung

der Geltung, aber ist nicht diese Geltung selbst.”>*

9D, Anzilotti, Lehrbuch des Volkerrechts, Bd. 1: Einfithrung-Allgemeine Lehren, Berlin /
Leipzig, 1929, p. 251
>! See lhid.
32 Ibid., p. 252
3 H. Kelsen, Reine Rechtslehre, Mit einem Anhang: Das Problem der Gerechtigkeit,
2. Aufl., Wien, 1960, Unverdnderter Nachdruck 1976, p. 323
** Ibid., p. 220
22



Criticism of an approach implying self-evident
prevalence of facts in the context of law-fact interaction

An assertion that facts prevail in the context of law-fact interaction within
the realm of the international legal order, as this latter is a weak system
which functions on the basis of sole self-help, seems to be rather an extreme
attitude concerning the emergence of legal rights and duties under public
international law. It is also important that even legal writers of the period in
which the notion of effectiveness was regarded as a dominant concept on
the international plane (scientific or political), maintain some criticism
concerning the foundation of the attitude mentioned above. Huber, for
example, asserts that it would be incorrect to regard public international law
solely as an expression of collective international interests.”> More
important is his statement with regard to the fact that public international
law tends to free itself from the social substratum: “Auch dem Volkerrecht
ist die Tendenz nach Selbstéindigkeit gegeniiber dem sozialen Substrat

immanent.”>¢

But in its “quest for independence” public international law has to remain
effective in dealing with different facts because their emergence affects
international legal order, as such, the system as a whole. This assertion is of
decisive importance because one has to be aware of the circumstance that
“[...] the preponderance of pathological effectiveness is not an inherent
weakness of law; it is a defect which may be remedied by a creative effort
of man.””’ Bearing in mind the considerations submitted so far, it becomes
evident that the principle of effectiveness is a controversial topic within the
realm of international legal theory: it has been regarded as a feature inherent
in public international law and, at the same time, as a “defect” of the latter.
The specific issue of “pathological” effectiveness has to be elucidated in this
paper. For the present author, the term “pathological effectiveness” denotes

an alleged self-evident or automatic law-creating influence of facts.

> M. Huber, Die soziologischen Grundlagen des Vélkerrechts, Internationalrechtliche
Abhandlungen (H. Kraus (Hrsg.)), zweite Abhandlung, Berlin-Grunewald, 1928, p. 11
56 11
Ibid.
STK. Marek, Identity and Continuity of States in Public International Law, Geneva, 1968,
p. 564
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As is evident from the assertions of some writers considered above, they
regard facts as a kind of “self-evident justification” for the application of
legal rules and especially, public international law as it has been considered
as a weak system in which the mere existence of a factual situation would
serve as a source for the emergence of legal rights. It is also clear that public
international law is different from a national legal order as it has no central
enforcement organ and that the monolithic structure of a domestic legal
order is absent within the realm of the international legal system. But does
this “weakness” mean that facts decide everything? Of course, an answer
has to be formulated in the negative, because public international law is
nevertheless the legal system, and it is the legal order which has to deal with
a variety of conflicting interests.”® The objective of this paper is to
demonstrate the extent to which those facts really serve as elements of a
normative system. At the same time, it is important to introduce the limits
set by the international legal order with regard to the law-creating influence

of factual situations.

What has been tackled at this stage is an introduction to the problem of facts
within the realm of the international legal system, with reference to the
decentralized or horizontal nature of the latter, i.e. “statelessness” of the
international legal order. A source of the problem has been displayed in the
context of special features of public international law. It has already been
stated that facts do not decide everything within the realm of public
international law and what they do decide, will be considered later together

with the question of that alleged law-creating influence of factual situations.

5% See M. Akehurst, A Modern Introduction to International Law, 5th ed., London, 1984,

pp. 1-11
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Part I

“Different Faces” of the Principle of Effectiveness

Chapter 1: The concept known as “normative Kraft des
Faktischen”

It is important at this stage to address the following manifestations of the
principle of effectiveness, i.e. its “many faces”: normative Kraft des
Faktischen, ex factis jus oritur and fait accompli. These notions are
interrelated and they express the very essence of the argument favouring the
law-creating influence of facts. It is worth noting that normative Kraft des
Faktischen has to be regarded as a more general notion in comparison with

others, as if it were their theoretical foundation.

1.1 Jellinek’s “normative Kraft des Faktischen” and its
relevance to the international legal system

Jellinek has been referred to as probably the first author to theorize the
principle of effectiveness, even though in his work the principle in question
was never addressed by name.” It is important to note that Jellinek regarded
psychological elements as a foundation of his approach concerning the
normative force of factual situations. He asserts that a human being
considers different manifestations during a lifetime not just as pure facts,
but also as some kind of criteria of assessment of deviation from the usual
behaviour. The following statement has been made by this eminent scholar

with regard to the basis of the normative Kraft des Faktischen:

“Das Tatsdchliche kann spidter rationalisiert werden, seine normative
Bedeutung liegt aber in der weiter nicht ableitbaren Eigenschaft unserer
Natur, kraft welcher das bereits Geiibte physiologisch und psychologisch

leichter reproduzierbar ist als das Neue.”®

%% See E. Milano, Unlawful Territorial Situations in International Law, Reconciling
Effectiveness, Legality and Legitimacy, Developments in International Law, Vol. 55,
Leiden / Boston, 2006, p. 25
80 G. Jellinek, Allgemeine Staatslehre, 3. Aufl., 6. Neudruck, Bad Homburg vor der Hohe /
Darmstadt, 1959, p. 338
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Jellinek proceeds to the psychological sources of law and introduces the
notion described as ““normative Kraft des Faktischen”. Interesting assertions
have been made by the writer with regard to the force of factual situations;
Jellinek asserts that normative Kraft des Faktischen is important not only in

the sense of the origin of legal norms, but also with regard to their existence:

“Weil das Faktische {iiberall die psychologische Tendenz hat, sich in
Geltendes umzusetzen, so erzeugt es im ganzen Umfange des
Rechtssystems die Voraussetzung, dafl der gegebene soziale Zustand der zu
Recht bestehende sei, so dal3 jeder, der eine Verdnderung in diesem Zustand

herbeifiihren will, sein besseres Recht zu beweisen hat.”®!

Jellinek refers to the protection of ownership as an example. In the context
of the existence of a de facto state it would mean the following: the de facto
territorial unit is a fact, if it has been firmly established after some period of
time, its factual existence becomes the basis of an assertion that this social
order has to be regarded as a legitimate one, and the alteration of the status
quo must be based on the right which would override that entitlement.
Jellinek tries to justify the theory of the normative force of factual situations
by reference to the transformation of the purely factual power of a state into
its legal authority. He stresses that this process is accomplished on the basis
of the view of a human being that respective factual situations are of a
normative nature, that this is the state of affairs that ought to be: “dal3 es so

. . . 62
sein solle, wie es ist.”

1.2 Assessment of the concept of “normative Kraft des
Faktischen”

It has to be noted that the theory of normative Kraft des Faktischen has
been criticized for two main reasons: the first one asserts that the
transformation of the notion of is (Sein) into the world of ought (Sollen) is
impossible as these manifestations represent two completely different

spheres.”® Another reason concerns an alleged immorality of the concept in

' Ibid., pp. 339-340
5 Ibid., p. 342
83 See W. Jellinek, Uber die normative Kraft des Faktischen, in: JZ, Jg. 6, 1951, p. 348
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question. This second consideration is based on the idea that if a purely
factual situation has to be regarded, at the same time, as a norm in respect
of the behaviour of a human being, it will be possible to demand obedience
to a tyrannical authority, because this latter represents a fact existence of

which is undeniable and this fact must be “respected”.®

It is only the first argument which is relevant to this scientific project as the
problem concerns an alleged possibility that a de facto situation can enter
the world of ought (Sollen) after leaving the world of is (Sein). It is crucial
to answer the question, whether this transformation is possible or not, and if
the answer is “yes”, an exact mode of the change under discussion has to be
introduced. Even at a theoretical level, the normative power of facts seems

to be a controversial issue. This assertion has been confirmed by Radbruch:

“»Normativitit des Faktischen« ist ein Paradoxon, aus einem Sein allein
kann nie ein Sollen entspringen, ein Faktum wie die Anschauung einer
bestimmten Zeitepoche kann nur normativ werden, wenn eine Norm ihm

diese Normativitit beigelegt hat.”®

It is evident from this statement that the validation of facts is a function of
law, and a fact alone, cannot validate itself. Furthermore, an assertion has
been made in respect of an inescapable consequence connected with the
scientific examination of the normative force of factual situations: “Jede
Analyse des Problems einer ,,Normativitit des Faktischen* hat — will sie zu
wissenschaftlich sinnvollen Aussagen fithren — von dieser logischen

. .. . . 66
Unableitbarkeit eines Sollenssatzes aus einer Seinsaussage auszugehen.”

Boldt stresses that it would be a mistake to regard Jellinek’s conception of
legality as a purely authoritarian one.®” According to him, Jellinek demands

that a legal norm, in order to acquire validity, should also possess a

5 See Ibid.
% G. Radbruch, Rechtsphilosophie, 4. Aufl., (E. Wolf (Hrsg.)), Stuttgart, 1950, p. 288
% K. Grimmer, Die Rechtsfiguren einer ,,Normativitit des Faktischen®, Untersuchungen
zum Verhéltnis von Norm und Faktum und zur Funktion der Rechtsgestaltungsorgane,
Schriften zur Rechtstheorie, Heft 24, Berlin, 1971, p. 41
7 H. Boldt, Staat, Recht und Politik bei Georg Jellinek, in: A. Anter (Hrsg.), Die normative
Kraft des Faktischen, Das Staatsverstdndnis Georg Jellineks, Staatsverstidndnisse, (R. Voigt
(Hrsg.)), Bd. 6, 1. Aufl., Baden-Baden, 2004, p. 24
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motivating force aiming at the will of an addressee of that norm.®® It follows
that law is based on a conviction of those addressees that the law is valid as
such, i.e. the law or respective legislative authority has to be recognized.
This recognition does not need to be acquired immediately, but can be

developed on the basis of habituation:

“Jellinek spricht in diesem Zusammenhang von der ,,normativen Kraft des
Faktischen® [...] Gemeint ist damit indessen nicht, da} bloe Faktizitit, daf3
reine Machtausiibung Recht hervorbringe oder schon Recht sei, sondern daf3
das sich wiederholend Faktische, die Gewohnung daran, als normal

Empfundenes zum Normativen werden kann.”®

This statement denotes that Jellinek did not regard normative Kraft des
Faktischen as an isolated concept that could serve as an autonomous source
of legal rights, i.e. the law-creating influence of facts on the basis of their
mere existence has been rejected. Thus, to assert that Jellinek based his
concept of law solely on the notion of power is to obscure the fact that this
writer deemed the concept of legitimacy as a necessary component or
criterion of the validity of law. This latter assertion with regard to the

requirement of legitimacy has been confirmed by Anter:

“Die Rechtsordnung ist fiir Jellinek also keineswegs einfach nur ein blofes
Abbild der ,,faktischen Machtverhéltnisse®. Dies ist nur die Héilfte der
Wabhrheit. Nicht weniger ausschlaggebend fiir den Bestand des Rechts ist
die Uberzeugung von seiner Rechtmifigkeit: Um Bestand zu haben, miisse

die Rechtsordnung als legitim empfunden werden.””

It is important to note that there is no self-evident normative force of factual
situations inherent in the theory of normative Kraft des Faktischen. Such a
transformation from a factual to a normative dimension requires a sudden
qualitative change. The word “qualitative” is of decisive importance in this
respect. As Kersten puts it: “Jellinek sieht sehr wohl, daB der Ubergang von

Fakten zu Normen kein psychologisch automatisiertes Folgenverhiltnis

5 1bid.

5 1bid.

" A. Anter, Modernitit und Ambivalenz in Georg Jellineks Staatsdenken, in: Ibid., p. 52
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darstellt, sondern einen Qualitdtssprung von der Faktizitit in die

Normativitit bedeutet.””!

The conclusion has to be drawn on the basis of those considerations
mentioned above that the possibility of self-evident, or automatic law-
creating influence of facts, has been rejected by Jellinek. The notion
described as normative Kraft des Faktischen does not regard facts as sources
of law on the basis of their mere existence. This assertion has been
confirmed by Kersten: “[...] Jellinek geht keinesfalls davon aus, dafl Fakten

»von sich aus« die Kraft haben, Normen zu schaffen.”’?

The result is that there is no need to overestimate the meaning of the
concept in question, but the fact remains that normative Kraft des
Faktischen has entered the world of science with a high degree of
compellingness as a controversial issue. The reason is the very essence of
the concept described as normative Kraft des Faktischen: “[...] Sie
bestimmt nicht den Rechts- und Unrechtsgehalt der Tat selbst, sondern die
weiteren Wirkungen.”” It is not the real content of normative Kraft des
Faktischen, as attached to it by Jellinek, which induced the controversy
mentioned above. Rather, it is the possible consequence of the normative
force of a factual situation that represents the issue which attracts the
interest of different scholars. This is precisely the issue of decisive
importance in the context of emergence and existence of the de facto state
as such. This is the point which denotes the relevance of normative Kraft
des Faktischen to the territorial units of this kind in general. This is the way
in which the concept in question acquires its particular significance within

the realm of public international law.

" J. Kersten, Georg Jellinek und die klassische Staatslehre, 1. Aufl., Tiibingen, 2000, p. 370
(italics in original)
" Ibid., p. 371 (italics and emphasis in original)
3 F. Miinch, Die normative Kraft des Faktischen, in: E. Kroker / T. Veiter (Hrsg.),
Rechtspositivismus, Menschenrechte und Souverénitétslehre in verschiedenen
Rechtskreisen, Forschungsgesellschaft fiir das Weltfliichtlingsproblem, Abhandlungen zu
Fliichtlingsfragen, Bd. IX, Wien, 1976, p. 53
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1.3 Conceptual accommodation of the notion of “normative
Kraft des Faktischen” within the realm of public international
law

To establish a link between the concept of normative Kraft des Faktischen
and public international law means to introduce that concept into the realm
of the latter. The introduction mentioned above requires precise
determination of the relevance of the notion in question to the international
legal system as such. The idea of normative Kraft des Faktischen is relevant
to public international law if it can produce legal effects on the international
plane. Again, the issue of consequences of an alleged normative force of
factual situations is decisive with respect to the importance of those

situations in the international legal order.

It is the issue of validation of facts which is of decisive importance with
regard to the notion of the de facto state. Menzel’s approach to that crucial
issue is meaningful in the sense that this writer examines the concept of
normative Kraft des Faktischen and its relevance to public international law
on the basis of different concrete examples and this attitude sheds some
light on the content of the normative Kraft des Faktischen within the realm

of the international legal order.

Menzel considers the example of unlawful use of force and emphasizes the
fact that international law guarantees that even the military forces of an
aggressor will enjoy a minimum of humanitarian protection, i.e.
international law guarantees respective status solely on the basis of the
factual situation which is connected with an armed conflict.”* It follows that
this mere fact is regarded as lawfully sufficient to attach to it certain legal

consequences:

“Man konnte hier von der assimilierenden Funktion des Faktischen

sprechen. [...] In zahlreichen Situationen verzichtet die zwischenstaatliche

E, Menzel, Die ,,normative Kraft des Faktischen® in volkerrechtlicher Betrachtung, in:
Universitas, Jg. 14, Bd. 1, Heft 1-6, 1959, p. 636
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Ordnung auf Recht/Unrecht-Wertungen und macht um der Rechtssicherheit

willen Zugestindnisse an die ., Wirklichkeit*.”"

Menzel also refers to the issue of unlawful territorial changes as an example
of the application of normative Kraft des Faktischen and considers the role
of recognition in this context, asserting that in some cases, the latter can
serve as an effective instrument of validation.”® It has been acknowledged
that the transformation of unlawful territorial changes into legitimate
situations does not occur in those instances, but the relinquishment of an
assertion of illegality is possible. This possibility is stronger if there is not
much prospect that the alteration of an established state of affairs will take

place within a reasonable period of time.”’

The notion of fait accompli has been introduced as a manifestation or an
expression of the factual situation mentioned above, as the author asserts
that the recognition of fait accompli, of an accomplished fact, creates the
danger that this act will be regarded as a validation of illegality, and specific
features of one particular situation are decisive in this context.”® It is evident
that the assimilative function of the concept described as normative Kraft
des Faktischen is informative and, at the same time, decisive with regard to
the notion of the de facto state. The function mentioned above leads us to
the problem of fait accompli. Jellinek considered the concept of fait
accompli in his theory regarding the normative force of factual situations,
but he examined the issue in question in the light of a state’s internal order,
although reference has also been made by this eminent scholar to public
international law as such.” Miinch expressed Jellinek’s attitude in a
following way: “Es sieht so aus, als verbreitere Jellinek mit der normativen

Kraft des Faktischen den Anwendungsbereich des Gedankens von der

7 Ibid. (emphasis in original)
78 Ibid., p. 637
77 See Ibid.
8 1bid.
" See G. Jellinek, Allgemeine Staatslehre, 3. Aufl., 6. Neudruck, Bad Homburg vor der
Hohe / Darmstadt, 1959, pp. 340-341
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Vollendeten Tatsache; sein Ausgangspunkt ist gleichfalls das Problem der

Staatenbildung.”*

It is important at this stage to note that the assimilative function of the
concept of normative Kraft des Faktischen leads us to the notion of fait
accompli. It follows that fait accompli serves as a link between the concept
of the normative Kraft des Faktischen and public international law.®' This is
precisely the significance of Jellinek’s theory of the normative force of
factual situations on the international plane. The notion of fait accompli
plays the role of a “mediator” between the concept described as normative

Kraft des Faktischen and public international law.

Preliminary remarks

The emergence of the theory described as normative Kraft des Faktischen is
connected with Jellinek’s attempt to clarify the issue of the internal legal
order of a state, the question of constitutional law in particular. Even at this
internal level, Jellinek did not consider the concept of normative Kraft des
Faktischen as an overriding notion: “Denn er selbst hat das Wort nur als
Hinweis gebraucht und kein Prinzip der Rechtsanwendung aus ihm
entwickelt, [...] Die normative Kraft des Faktischen ist kein allgemeiner

Rechtssatz [...].”"

Nevertheless, the concept caused a lot of controversy among scholars as it
represents a notion pregnant with the possibility of misleading explanations.

The significance of the concept of normative Kraft des Faktischen within

80 F. Miinch, Die normative Kraft des Faktischen, in: E. Kroker / T. Veiter (Hrsg.),
Rechtspositivismus, Menschenrechte und Souverénitétslehre in verschiedenen
Rechtskreisen, Forschungsgesellschaft fiir das Weltfliichtlingsproblem, Abhandlungen zu
Fliichtlingsfragen, Bd. IX, Wien, 1976, p. 49
81 «“In der Tat bot und bietet die Jellineksche These von der ,,normativen Kraft des
Faktischen® der Rechtspraxis eine hinreichende Erklarung um revolutionére
Rechtssetzungsakte als ,,faktisch legitimiert* und rechtlich verbindlich zu betrachten. Im
Volkerrecht entspricht dem die allgemein anerkannte Theorie der vollendeten Tatsachen,
welche nicht nur fiir das de facto-Regime bei einer Staatsumwélzung, sondern auch im
Besatzungsrecht nach der Haager Landkriegsordnung gilt.”, K. Grimmer, Die
Rechtsfiguren einer ,,Normativitit des Faktischen®, Untersuchungen zum Verhéltnis von
Norm und Faktum und zur Funktion der Rechtsgestaltungsorgane, Schriften zur
Rechtstheorie, Heft 24, Berlin, 1971, p. 14
82 F. Miinch, Brauch und Missbrauch der normativen Kraft des Faktischen, in: Jahrbuch der
Albertus-Universitit zu Konigsberg / Pr., Bd. XV, 1965, p. 44
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the realm of public international law rests on the notion of fait accompli, the
latter having the meaning of a firmly established factual situation and being
in a relationship of tension with requirements of legality. The concept of
normative Kraft des Faktischen acquires its importance, in this context, on
the basis of its assimilative function. The notion of fait accompli plays the
role of a “mediator” between the concept described as normative Kraft des
Faktischen and public international law. Again, it is not the content of the
normative Kraft des Faktischen which backed the concept in question to
receive the attention mentioned above, but the alleged consequences of the
normative force of factual situations, i.e. assimilation of law to facts, and
Verzijl’s precautionary statement remains of paramount importance in this

respect:

“I do not believe in the “normative Kraft des Faktischen” as a valid general
axiom of the international legal system, and I feel very strongly that it is
inadmissible to try to incorporate such an axiom — which is more often than
not a straightforward denial of the law — into the very texture of its legal

structure.”®

It is important to stress that the notion described as normative Kraft des
Faktischen does not entail self-evident normative force of an effective
situation. For the purposes of the present study this means that the de facto
state does not acquire the status of a “state”, as such, on the basis of its mere
effective existence. Accordingly, the de facto state does not enter the realm
of public international law solely on the ground of the theory considered in

this chapter.

81 HW. Verzijl, International Law in Historical Perspective, Vol. I, General Subjects,
Publications of the Institute for International Law of the University of Utrecht, (M. Bos
(ed.)), Series A, Modern International Law, No. 4, Leiden, 1968, p. 297 (emphasis in
original)
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Chapter 2: Ex factis jus oritur
2.1 Content of the notion and its dimensions

The second “face” of the principle of effectiveness which is important in the
context of the law-fact interaction is the notion of ex factis jus oritur. This
concept denotes the alleged law-creating influence of facts, i.e. a factual
situation is regarded as a source of law. Ex factis jus oritur becomes
relevant in the context of a firmly established factual situation on the basis
of which respective facts acquire normative force and serve as a sound

foundation of the “newly emerged” law.

Balekjian asserts that the source of the notion of ex factis jus oritur itself,
i.e. the question of why it is relevant to the international legal order in
general, has to be found in the sui generis nature of public international
law.® It has been stressed that public international law functions as a
regulatory mechanism in the international community of states, but it does
not govern the whole range of problems concerning respective
developments and manifestations within that community ab initio by
normative means.® This is precisely the reason why the notion of ex factis
jus oritur has “acquired distinction” on the international plane. The
significance of the concept in question is connected with the issue of alleged

law-creating influence of facts illegal in origin:

“Der damit verbundene Fragenkomplex [...] kreist um den Satz ex factis ius
oritur. Hier steht der Ausdruck ‘Faktum’ sowohl fiir volkerrechtsgemifle
Tatsachen als auch fiir solche, die unabhingig von der normativen Kraft der
Volkerrechtsordnung, oder trotz einer mdglichen Verletzung derselben
entstehen, sich dauerhaft erweisen und mit der Zeit zu einem Bestandteil der

Ordnung werden.”*

This definition of the notion of ex factis jus oritur is based on the assertion
that facts can serve as sources of law on the basis of their mere existence

and the issue of a self-evident normative force of facts is again under

% See W. H. Balekjian, Die Effektivitit und die Stellung nichtanerkannter Staaten im
Volkerrecht, Den Haag, 1970, p. 9
% See Ibid.
% Ibid., pp. 8-9 (italics and emphasis in original)
34



discussion. The definition mentioned above encompasses two dimensions of
ex factis jus oritur: the first one is positive and describes the situation in
which respective facts exist in accordance with the rules of public
international law, the second dimension is negative and refers to the factual

situation which is illegal in origin.

In the context of the emergence and existence of a de facto state the notion
of ex factis jus oritur means the following: the de facto state is a fact,
moreover, it is a firmly established fact and its goal is to gain a place in the
international community of states. The latter conclusion can be drawn on the
basis of an assertion that a de facto state’s aim is sovereignty as
constitutional independence. The de facto state tries to represent itself as a
state, it does not try to represent itself as a challenger to the states system.*’
The emergence of a de facto state is sometimes connected with grievous
wrongs and breaches of fundamental norms of public international law. The
definition of the notion of ex factis jus oritur mentioned above, denotes in
the meaning of its negative dimension an alleged possibility that, despite the

illegality of origin, the de facto situation which is firmly established can

become a normative one.

2.2 Theoretical considerations

As is evident from the considerations explored above, the law-fact
interaction is again an issue of decisive importance with regard to the
concept of ex factis jus oritur, as Kreijen puts it: ““[...] the principle ex factis
jus oritur is based on the simple notion that certain legal consequences

88 1t is the notion of factual situations illegal in

attach to particular facts.
origin, which causes special interest in the context of those “particular facts”
and this question has to be examined thoroughly in my project. It has to be
noted at this stage that the significance of the “anomaly”, which denotes the
alleged law-creating influence of facts illegal in origin, has been linked with

the concept of ex factis jus oritur. Marek refers to the “normal and healthy

%7 See S. Pegg, International Society and the De Facto State, Aldershot / Brookfield, 1998,
p. 231
¥ G. Kreijen, State Failure, Sovereignty and Effectiveness, Legal Lessons from the
Decolonization of Sub-Saharan Africa, Leiden, 2004, p. 175 (italics in original)
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9,89 and’

meaning of the requirement of effectiveness for a normative system
after that, proceeds to its “[...] pathological meaning: not in the sense of the
effectiveness of law, but of the effectiveness of law-creating illegal facts as
against the norm. This is precisely the current meaning of the principle ex

factis ius oritur.”*°

Chen examines the notion depicted as ex factis jus oritur in the light of the
recognition of new states and governments and the acts or situations illegal
in origin.”" This author asserts that, in the first instance, the principle ex
factis jus oritur has to be regarded as the only criterion of legality.”” Chen
proceeds to the issue of factual situations illegal in origin, representing the
manifestation of the “pathological meaning” of the principle of

effectiveness, i.e. ex factis jus oritur:

“In the case of illegal acts or situations, the principle only sets a lower limit,
leaving the injured State discretion to accord recognition, even when the
possession of the wrongdoer may still be precarious. The waiver of a right
or the changing of law through quasi-legislation is a free act. When done
prior to the legislation through other means, such as prescription, it confers

rights on the wrongdoer, and is therefore constitutive in effect.””

As is evident from Chen’s statements, ex factis jus oritur governs the
process of recognition of new states and governments and is applicable to
the state of affairs which is illegal in origin. It follows that a link has been
established between the concept in question and public international law on
the basis of these problematic issues. The introduction of the notion of
prescription is of great importance with regard to the problem of law-fact
interaction and is relevant to the present project. The concept of ex factis jus
oritur will be considered in the light of criteria for statehood and the issue of

acquisitive prescription (in the context of Abkhazia’s claim to statehood).

% See K. Marek, Identity and Continuity of States in Public International Law, Geneva,
1968, p. 564
% Ibid. (italics in original)
1 See T. - C. Chen, The International Law of Recognition, With Special Reference to
Practice in Great Britain and the United States, (L. C. Green (ed.)), London, 1951, p. 413
92 «[..] legal quality should not be denied to the actual possessor, as soon as his possession
is secured, but no sooner.”, Ibid., (italics in original)
% Ibid., (italics in original)

36



Lauterpacht explains the significance of the concept of ex factis jus oritur
on the basis of the nature of law, as such: “Law is a product of social reality.

»%% This eminent scholar refers to the

It cannot lag for long behind facts.
notions of consent and power, and asserts that the social realities of these
manifestations determine the sociological basis of a legal system, and the
validity of particular rules of that system largely depends on the realities
mentioned above.”” Lauterpacht clarifies the meaning of the concept of ex
factis jus oritur in the following way: “[...] while law, so long as it is valid,
is unaffected by a violation of its rules, its continuous breach, when allowed
to remain triumphant, ultimately affects the validity of the law.”® It is again
an alleged law-creating influence of facts illegal in origin, which is in
question, and which denotes the negative dimension of ex factis jus oritur.
Kelsen considers the issue of effectiveness and its relevance to public

international law and mentions the notion of ex injuria jus oritur in this

regard:

“The admission, then, that states may, and do, “recognize” that illegal acts
once effecting a firmly established situation give rise to new legal rights and
duties is the admission of ex injuria jus oritur in international law, and it is

the principle of effectiveness that is applied.””’

The problematic issue of factual situations illegal in origin rests on the idea
of ex injuria jus oritur and it can be asserted that the latter represents the
expression, or manifestation of the negative dimension of the concept
described as ex factis jus oritur. The reason why the notion of ex injuria jus
oritur is relevant to public international law has to be found again in the
nature of the international legal system and its distinguishing features.
Kelsen refers to the issue of the creation of new rights and obligations on
the basis of illegal acts. He concludes that the extent, to which the acts
mentioned above, are allowed to produce legal effects within the realm of a

particular legal order “[...] must largely depend upon the stage of

% H. Lauterpacht, Recognition in International Law, Cambridge, 1948, pp. 426-427
% See Ibid., p. 427
% Ibid.
T H. Kelsen, Principles of International Law, 2nd ed., Revised and Edited by R. W. Tucker,
New York et al., 1966, p. 425 (emphasis and italics in original)
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procedural development reached by this order.”®® If the respective legal
system is a highly developed one, the notion of effectiveness in the sense of
ex injuria jus oritur is of less importance.” The situation is different with
regard to a decentralized legal order which lacks effective collective

procedures and functions on the basis of self-help:

“Here there is a high degree of uncertainty that the law will be effectively
applied and enforced, particularly in the event of serious breaches. In this
situation, the principle of effectiveness, so far as this principle admits the

operation of ex injuria jus oritur, may have a very considerable scope.”'®

It follows that the decentralized nature of the international legal order has
been regarded as decisive in the context of a law-creating influence of facts.
The notion of ex injuria jus oritur, representing the negative dimension of
the concept of ex factis jus oritur, denotes the alleged law-creating
influence, or normative force of facts and factual situations illegal in origin.
In the context of the emergence and existence of a de facto state it means
that, it does not matter, whether the creation of this entity is connected with
the breach of an international legal rule or not. In any case, if a respective de
facto state exists in the form of a firmly established factual situation, and

»1% “according to the

demonstrates “a reasonable assurance of permanence
notions of ex factis jus oritur and ex injuria jus oritur, the territorial entity in
question becomes part of the international legal system, its mere existence
validates flaws connected with its emergence. The question, whether this

assertion is an expression of truth, has to be considered in the present study.

2.3 Ex factis jus oritur and the criteria for statehood

The issue of the criteria for statehood is of overwhelming importance in the
context of the emergence and existence of a de facto state. This significance

of the criteria mentioned above rests on the characteristic features of the

* Ibid.

% See Ibid., pp. 425-426

1% Ibid., p. 426 (italics in original)

"% See T. - C. Chen, The International Law of Recognition, With Special Reference to

Practice in Great Britain and the United States, (L. C. Green (ed.)), London, 1951, p. 413
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territorial unit in question. First of all, the de facto state strives for success

in trying to gain its place in the international community, as Pegg puts it:

“[...] the de facto state tries to follow the same basic logic as the sovereign
state. Entities like Somaliland and the TRNC do not seek to challenge or
overthrow the states system. Rather, they want to join that system and
become members of the club. [...] De facto state challengers seek to alter
the boundaries within such a system; they do not seek to alter the system

itself.”1%?

It follows that a de facto state tries to demonstrate the capacities of a
“normal” state which is accepted as a “member of the club”, i.e. is widely
recognized on the international plane. In doing so, the de facto state has to
display the fulfilment of the criteria for statchood. It is evident, that the de
facto state tries to enter the realm of the international legal order through the
notion of statehood, as its aim is to be treated like a state and to possess
sovereignty as constitutional independence. This is the reason, why the

criteria for statehood become relevant to the notion of the de facto state.

The issue of criteria for statechood is connected with respective
developments within the realm of public international law. The “traditional”
or “empirical” criteria for statehood, based on the principle of effectiveness,
are of particular importance with regard to the notion of ex factis jus oritur.
The content of the requirement of effectiveness in the context of statehood
can be expressed in the following way: on the basis of effectiveness, an
entity in question becomes the addressee of legal rights and obligations,
which are connected with statehood. This entity must demonstrate the
fulfilment of certain requirements to satisfy the traditional criteria for
statehood. The principle of effectiveness, as such, denotes the existence of
empirical statehood, the statehood in the empirical sense, and regards the

issue of statehood essentially as a matter of fact.

1923, Pegg, International Society and the De Facto State, Aldershot / Brookfield, 1998,
p- 231
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2.4 The traditional criteria for statehood

Jellinek’s ideas become important once again, this time in the context of the
issue of statehood. This eminent scholar has formulated the theory of the

essential elements of statehood:

“Danach ist ein politisch und rechtlich organisierter Gebiets- und
Personenverband dann ein Staat, wenn eine — nach auBlen nur an das
Volkerrecht gebundene, nach innen autonome — Gewalt gegeben ist, die
einem Volk und einem abgegrenzten Gebiet zugeordnet ist. Staatsgewalt,
Staatsvolk und Staatsgebiet stellen somit die drei unabdingbaren Elemente

des Staates dar.”'®

»194 and its central

This theory is known as the “Drei-Elementen-Lehre
argument is again the notion of effectiveness: if those elements are present,
or requirements are satisfied in a particular case, the respective entity has to
be regarded as a state. It has to be noted that this assertion has been
confirmed on the international plane. The “Convention on Rights and Duties
of States” (the so-called “Montevideo Convention™) has been concluded at

the Seventh International Conference of American States and Art. 1 of this

document reads as follows:

“The state as a person of international law should possess the following
qualifications: (a) a permanent population; (b) a defined territory; (c)

government; and (d) capacity to enter into relations with the other states.”'®

As 1s evident from these considerations, the traditional criteria for statehood
are based on the existence of a permanent population, a defined territory and
an effective government. Bearing in mind the fact that the Montevideo
Convention also refers to the “capacity to enter into relations with the other
states”, it has to be noted that the latter requirement is not of the same
importance with regard to the empirical foundation of statehood, as the first

three criteria. But it is relevant to the notion of the de facto state as such.

19 v/ Epping, Volkerrechtssubjekte, in: K. Ipsen (Hrsg.), Vélkerrecht, 5. Aufl., 2004,
pp- 59-60 (italics in original)
1% See 1bid., p. 59; See also S. Hobe / O. Kimminich, Einfithrung in das Vélkerrecht,
8. Aufl.,, 2004, p. 67
195 Article 1 of the Convention on Rights and Duties of States, Montevideo, 26 December
1933, reprinted in: AJIL, Vol. 28, 1934 (with Supplement), Official Documents, p. 75
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The significance of this requirement rests on the fact that de facto states
maintain relations with members of the international community. The notion
of intercourse is important in the context of de facto states, because even in
the absence of a clear juridical status, business is done with them. The
TRNC and Taiwan are good examples in this regard. Of course, not all de
facto territorial units are successful in this sense, but the maintenance of

such relations is an essential attribute of these entities.

It is important at this stage to note that the principle of effectiveness is
applicable to the “Montevideo criteria”’, moreover, the principle of
effectiveness represents the basis of the requirements mentioned above.
Krieger refers to the Montevideo Convention as the sole attempt aimed at

106 It has to be

introducing the normative definition of the concept of a state.
mentioned that the criteria enshrined in this document have attained
significance on the international plane. Moreover, these requirements

became identical to the notion of statehood.

2.4.1 Permanent population

This criterion requires the presence of a permanent population as a state
represents “an organization of individual human beings.”'"’ It has to be
noted that the application of this requirement does not depend on the notion
of ethnicity, as such, and is essentially connected with a sum of nationals,
the population possessing the citizenship of a respective state. The following
considerations are relevant with regard to the requirement of permanency:
“First, the population must have the intention to inhabit the territory on a

permanent basis. [...] Secondly, the territory claimed has to be habitable.”'"®

2.4.2 Defined territory

Statehood is also connected with the notion of territory as “States are

59109

territorially defined institutions of authority. It has to be noted that there

is no rule of public international law which would prescribe “the minimum

1% H. Krieger, Das Effektivititsprinzip im Volkerrecht, Schriften zum Vélkerrecht,
Bd. 137, Berlin, 2000, p. 82
197 See D. Raig, Statehood and the Law of Self-Determination, Developments in
International Law, Vol. 43, The Hague et al., 2002, p. 58
1% Ibid., pp. 58-59
1% 1bid., p. 59
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area of that territory.”''’ The same can be asserted with regard to the

contiguity of the territory of a respective state.'''

The notion of territory
acquires its significance in connection with the concept of state sovereignty,
because “State sovereignty has been traditionally defined in reference to the

principle of territoriality.”'"?

2.4.3 Government

This requirement refers to the notion of an effective government. The latter
stands as an authority within the boundaries of a respective state and, at the
same time, represents the state in its international relations. It can be
asserted that the notion of government encompasses internal and external
dimensions. Crawford considers the requirement in question “as the most
important single criterion of statehood, since all the others depend upon
it”'"® The effectiveness of a government encompasses the following
aspects: general control of the territory of a respective state to the exclusion
of other entities, this control including the establishment of respective
institutions, and a certain degree of maintenance of law and order.'™
Following conclusions have been drawn by Crawford with regard to the

legal effects of the requirement in question:

“Positively, the existence of a system of government in and of a specific
territory indicates a certain legal status, and is in general a precondition for
statehood. [...] Negatively, the lack of a coherent form of government in a
given territory militates against that territory being a State, in the absence of
other factors such as the grant of independence to that territory by a former

sovereign.”'"?

It has to be noted that in 1929 the Germano-Polish Mixed Arbitral Tribunal
(in the case of Deutsche Continental Gas-Gesellschaft v. Polish State)

acknowledged the significance of the requirements of statehood which later

110 5 Crawford, The Creation of States in International Law, 2nd ed., Oxford, 2006, p. 46
""!'See V. Epping / C. Gloria, Das Staatsgebiet, in: K. Ipsen (Hrsg.), Volkerrecht, 5. Aufl.,
2004, p. 280
"2 A van Staden / H. Vollaard, The Erosion of State Sovereignty: Towards a Post-
territorial World?, in: G. Kreijen et al. (eds.), State, Sovereignty, and International
Governance, Oxford UP, 2002, p. 166
'3 J. Crawford, The Creation of States in International Law, 2nd ed., Oxford, 2006, p. 56
114 See 1bid., p. 59
3 1bid., p. 60
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appeared in the text of the Montevideo Convention.''® It is evident that the
notion of effective government is a conditio sine qua non of statehood, of
course, together with the requirements of permanent population and defined
territory. It is important at this stage to clarify the content of the fourth
criterion enshrined in the Montevideo Convention, namely the capacity to

enter into relations with other entities.

2.4.4 Capacity to enter into relations with other states

Uibopuu partitions components of the criterion regarding the capacity of
states to enter into relations with other territorial entities. An important
implication is that a respective aspirant, which wishes to become a member
of the community of states, has to demonstrate that its internal legal order
comprehends the issues of international relevance: “Diesen Bestandteil der
Féhigkeit, internationale Beziechungen zu haben, konnte man

. 117
Materienkompetenz nennen.”

The possession of organs, which would be
authorized to represent, and to bind a respective territorial entity in its
international relations, is an additional requirement as it denotes that certain
persons are given legitimacy to represent the entity on the international
plane.'"® It has been asserted that this kind of authority is a component of
the guarantee, that a respective territorial unit has obliged itself in a binding
manner. Another constituent part of that guarantee is the effective control
exercised by the respective elite within the boundaries of a particular

territorial entity.'"

These are the components of the fourth criterion of
statehood as enshrined in the Montevideo Convention and these elements
are of subjective nature: ‘“Materienkompetenz, Vertretungsbefugnis,
Autoritdt und effektive Kontrolle sind gewissermallen die ,,subjektive® Seite

der Fihigkeit internationale Bezichungen zu unterhalten.”'*°

16 Deutsche Continental Gas-Gesellschaft v. Polish State, Germano-Polish Mixed Arbitral
Tribunal, 1929, in: H. Lauterpacht (ed.), Annual Digest of Public International Law Cases,
Being a Selection from the Decisions of International and National Courts and Tribunals
given during the Years 1929 and 1930, Department of International Studies of the London
School of Economics and Political Science (University of London), London, 1935, p. 13
""H. - J. Uibopuu, Gedanken zu einem vélkerrechtlichen Staatsbegriff, in: C. Schreuer
(Hrsg.), Autoritit und internationale Ordnung, Aufsidtze zum Volkerrecht, Berlin, 1979,
pp. 105-106
1% See 1bid., p. 106
"% See Ibid.
120 1bid.
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2.4.5 Fulfillment of the traditional criteria for statehood: an aspiration

of the de facto state

Indeed, a de facto state tries to demonstrate that it satisfies the requirements
enshrined in the Montevideo Convention, i.e. traditional or empirical criteria
for statehood. This situation denotes the subjective attitude of the territorial
unit mentioned above. The de facto state also tries to enter into relations
with members of the international community and this is again the
expression of its subjective will. One crucial question has to be answered in
my project: if the de facto state fulfils these requirements based on
effectiveness, does it automatically mean that it has to be regarded as an
established state, i.e. the state in a legal sense? One can assert that there is
no universal definition of statehood which would refer to the legal criteria
(as has been shown above, even the Montevideo Convention refers to the
requirements based on a factual situation) and statehood is an issue of fact,
not of the law. It is one of the objectives of this study, to examine whether

this assertion is an expression of truth or not.

It is important at this stage to refer to the conclusion drawn by Brownlie
with regard to the criteria of statehood enshrined in the text of the
Montevideo Convention: “This brief enumeration of criteria is often adopted
in substance by jurists, but it is no more than a basis for further
investigation.”'*! It has to be noted that this “further investigation” is
precisely the objective of the present study, and it encompasses the
examination of respective shifts and developments concerning the issue of
statehood within the realm of public international law. The “message” of my
project is that the criteria of statehood adopted in the Montevideo

”*“% and this situation

Convention have to be regarded “as a sort of minimum
denotes the necessity of subsequent examination of the question in the light

of respective developments within the realm of public international law.

121 1. Brownlie, Principles of Public International Law, 6th ed., Oxford UP, 2003, p. 70
122 See C. N. Okeke, Controversial subjects of contemporary international law, An
examination of the new entities of international law and their treaty-making capacity,
Rotterdam UP, 1974, p. 87
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2.5 The issue of independence and the criteria for statehood

The notion of independence plays an important role as it serves as a vehicle
in furtherance of the claim to statehood. The classical formula or definition
of the term “independence” has been given by Judge Anzilotti in the case
concerning “Customs Régime between Austria and Germany” (the so-called
“Austro-German Customs Union Case”). Anzilotti addressed the meaning of
the terms “independence” and “inalienable” in the light of Art. 88 of the
Treaty of Saint-Germain (1919), the issue in question was Austria’s status.
The following statement has been made by this eminent scholar with regard

to the concepts mentioned above:

“With regard to the former, I think the foregoing observations show that the
independence of Austria within the meaning of Article 88 is nothing else but
the existence of Austria, within the frontiers laid down by the Treaty of
Saint-Germain, as a separate State and not subject to the authority of any
other State or group of States. Independence as thus understood is really no
more than the normal condition of States according to international law; it
may also be described as sovereignty (suprema potestas), or external
sovereignty, by which is meant that the State has over it no other authority

than that of international law.”'%*

As is evident from this definition, a link has been established between
independence and sovereignty, moreover, these two notions have been
equated with each other. Following important elements of the concept of
independence have been emphasized: “existence as a separate state” which
is connected with the fulfillment of empirical criteria of statehood and “the
absence of subjection to the authority of another State or States.”'** This
latter requirement denotes that a respective territorial entity is subject to the
rule of public international law and there is no other authority over it. Marek
has summarized these requirements in the following way: “The two cannot

indeed be separated. For only a “separate” State can be directly

12 Customs Régime between Austria and Germany, Advisory Opinion [No. 20], 1931,
Individual Opinion by M. Anzilotti, in: M. O. Hudson (ed.), World Court Reports, A
Collection of the Judgments, Orders and Opinions of the Permanent Court of International
Justice, Vol. II, 1927-1932, Washington, 1935, p. 726 (italics in original)
124 gee J. Crawford, The Creation of States in International Law, 2nd ed., Oxford, 2006,
p. 66
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subordinated to international law and, conversely, only a State directly

subordinated to international law can be “separate”.”

The fact that independence represents an important component of statehood
has been confirmed on the international plane. The Aland Islands Case is
significant in the context of statehood and it is informative with regard to
the notion of the self-determination of peoples. The commissions were
entrusted by the Council of the League of Nations to deal with the issue of
the status of islands situated in the Baltic Sea. The International Committee
of Jurists examined the internal situation of Finland in the light of the
question of its statehood. It is worth noting that Finland itself was achieving
independence from Russia, it was in statu nascendi. The Committee of
Jurists referred to the revolutionary situation and stressed the lack of

essential components of statehood caused by anarchy.'?®

The following
conclusion has been drawn by the Committee with regard to the issue of

Finland’s statehood:

“It is, therefore, difficult to say at what exact date the Finnish Republic, in
the legal sense of the term, actually became a definitely constituted
sovereign State. This certainly did not take place until a stable political
organisation had been created, and until the public authorities had become
strong enough to assert themselves throughout the territories of the State

without the assistance of foreign troops.”'*’

This statement emphasizes the importance of the notion of independence
and links it with the legal content of the concept described as “a definitely
constituted sovereign State”. It has to be stressed that the notion of
independence of states has been regarded as “a fundamental principle of
international law.”'?® This view has been confirmed by eminent scholars in

the field of public international law. Crawford, for example, depicts the

125 K. Marek, Identity and Continuity of States in Public International Law, Geneva, 1968,
p- 166 (emphases in original)
126 See Report of the International Committee of Jurists entrusted by the Council of the
League of Nations with the task of giving an advisory opinion upon the legal aspects of the
Aaland Islands question, in: LNOJ, Special Supplement No. 3., 1920, p. 8
27 1bid., p. 9
128 Status of Eastern Carelia, Advisory Opinion, 1923, in: Publications of the Permanent
Court of International Justice, Ser. B. No. 5., Collection of Advisory Opinions, Leyden,
1923, p. 27

46



notion of independence as “the central criterion for statehood.”'” Marek
explains the significance of the concept of independence on the basis of a
reference to the nature of public international law: “Thus, the independence
of States forms the necessary prerequisite of international law, a condition
which the latter could not renounce, without at the same time renouncing its

own raison d’étre.” !

As is evident from these considerations, the requirement of independence is
regarded as an essential component of statehood. It has to be noted that the
requirement mentioned above is also significant in the context of the
emergence and existence of a de facto state, as the latter tries to demonstrate
that it is a state in the plain meaning of this word. It is important at this stage
to introduce a notion which is of overwhelming importance with regard to

the de facto state and its status, namely the notion of “actual independence”.

2.5.1 The requirement of actual independence

Lauterpacht links the concept of independence with the notion of
government and asserts the following: “The first condition of statehood is
that there must exist a government actually independent of that of any other
State, including the parent State.”"*' Indeed, the notion of independence of a
state encompasses two dimensions: the first one denotes formal
independence which “exists where the powers of government of a territory
(in internal and external affairs) are vested in the separate authorities of the
putative State.”'** This situation is not as problematic in the context of the
existence of the de facto state as is the issue of actual independence. Most of
the de facto states possess respective governmental authorities and organs
which do really function as governmental agencies of a state. The second
dimension of the concept in question refers to the actual independence and
“[...] may be defined as the minimum degree of real governmental power at

the disposal of the authorities of the putative State that is necessary for it to

129 3. Crawford, The Creation of States in International Law, 2nd ed., Oxford, 2006, p. 62
B0 K. Marek, Identity and Continuity of States in Public International Law, Geneva, 1968,
p- 163 (italics in original)
P H. Lauterpacht, Recognition in International Law, Cambridge, 1948, p. 26
132 gee J. Crawford, The Creation of States in International Law, 2nd ed., Oxford, 2006,
p. 67
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qualify as ‘independent’.”'** Crawford mentions three cases which must be
regarded as derogating from actual independence: substantial illegality of
origin, entities formed under belligerent occupation and substantial external

control of a state.'**

Substantial illegality of origin is connected with a violation of a
fundamental rule of public international law and is thus linked with the
negative dimension of the notion of ex factis jus oritur, as the latter
describes factual situations illegal in origin. It follows that the de facto state
is a fact and if its emergence is connected with the breach of a basic rule of
public international law, the issue of derogation from actual independence
comes into play in the context of the question of statehood. As respective
aspirant has to demonstrate the presence of both, formal and actual
dimensions of independence'®, an important question arises as to whether

that entity can be regarded as a state under public international law.

Substantial external control of a state is also important in the context of the
existence of a de facto territorial entity. Crawford explains the essence of
this situation in the following way: “An entity, even one possessing formal
marks of independence, which is subject to foreign domination and control
on a permanent or long-term basis is not ‘independent’ for the purposes of
statehood in international law.”"*® It is important at this stage to note that as
the substantial external control of a state denotes the derogation from actual
independence, the statehood of a respective territorial unit raises doubts,

because the requirement of independence has its normative content:

“The legal meaning of independence can, therefore, be defined as follows: a
State is independent when it derives its reason of validity directly from
international law, and not from the legal order of any other State, that is to
say, when it possesses a basic norm of its own which is neither derived

from, nor shared with, any other State.”!?’

13 See Ibid., p. 72 (emphasis in original)
34 1bid., pp. 74-76
133 See 1hid., p. 63
1% Ibid., p. 76 (emphasis in original)
BTR. Marek, Identity and Continuity of States in Public International Law, Geneva, 1968,
p. 168
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2.5.2 Significance of the notion of sovereignty

Thus, an independent state is directly subordinated to public international
law and obtains its validity directly from the latter. A modern state is
modern sovereign and independence is its conditio sine qua non as
sovereignty, as such, denotes independence. Judge Huber delivered the
definition which sums up the importance of the notions of independence and

sovereignty:

“Sovereignty in the relations between States signifies independence.
Independence in regard to a portion of the globe is the right to exercise

therein, to the exclusion of any other State, the functions of a State.”'®

It is true that most de facto states do exercise the functions of a state with
regard to respective territories. They act formally as sovereigns, but does it
mean that they are sovereigns within the realm of public international law?
The answer would be in the affirmative if it were to refer solely to the
traditional meaning of the notion of sovereignty which signified “the
collection of functions exercised by a state.”'* It has to be noted in this
context that the modern notion of sovereignty encompasses internal and
external dimensions. A sovereign state represents an authority “in regard to
a portion of the globe” and it is directly subordinated to public international

law:

“Souverénitit wird [...] als Volkerrechtsunmittelbarkeit verstanden, es gibt
keine Zwischeninstanz zwischen dem Voélkerrecht und dem Staat. Ein Teil
des Prinzips der Souverinitit ist die Verfassungsautonomie, die nur Staaten

zusteht.” %

It follows that this statement confirms the existence of two dimensions of
the notion of sovereignty, namely those of “Verfassungsautonomie” and
“Volkerrechtsunmittelbarkeit”. The notion of sovereignty has undergone

respective shifts as the developments on the international plane have deeply

138 Island of Palmas Case, 1928, in: RIAA, Vol. II, p. 838
391, Delupis, International Law and the Independent State, Epping, Essex, 1974, p. 3
140 A Singer, Nationalstaat und Souverinitit, Zum Wandel des europdischen
Staatensystems, Europdische Hochschulschriften, Reihe XXXI, Politikwissenschaft,
Bd. 232, Frankfurt am Main, 1993, p. 28
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affected its content and significance: from Bodin to the Peace of

Westphalia, from the Westphalian order to recent times.

Krasner stresses that the term “sovereignty” has obtained four different
meanings during the development of the concept: international legal
sovereignty, Westphalian sovereignty, domestic sovereignty and
interdependence sovereignty.'*! Domestic sovereignty concerns the state
authority, its organization within the boundaries of the state territory and the

level of effective control exercised by respective elites.'**

With regard to the
interdependence sovereignty Krasner notes that the latter refers to the
necessity of the control of transboundary movements and the effectiveness
of governmental authorities in this respect.'” The international legal
sovereignty and Westphalian sovereignty have also caused intense interest:
“international legal sovereignty, referring to the mutual recognition of states
or other entities; and Westphalian sovereignty, referring to the exclusion of

external actors from domestic authority configurations.”'**

It follows that internal and external dimensions of sovereignty have to be
regarded as its essential components and, although it has been asserted that

145 -, -
” it is also

the notion of sovereignty represents “a highly ambiguous term
true that there is clarity with regard to this concept in the context of
independence, i.e. sovereignty, as such, denotes independence. The de facto
state striving for statehood must demonstrate that it is sovereign, that it is
independent (both, formally and actually). Sovereignty is not a “myth”'*, it
is an instrument which can be applied if the issue of statehood is in question
and this notion can play an important role with regard to the status of the de
facto state. This is exactly the significance of the concept which denotes its
relevance to my project. Carty has summarized the meaning of sovereignty

within the realm of contemporary international law:

1'S. D. Krasner, Sovereignty, Organized Hypocrisy, Princeton, 1999, p. 3
12 See 1hid., p. 9
3 |bid.
% bid.
145 J. Hoffman, Is it Time to Detach Sovereignty from the State?, in: L. Brace / J. Hoffman
(eds.), Reclaiming Sovereignty, London, 1997, p. 9
' See R. Jennings, Sovereignty and International Law, in: G. Kreijen et al. (eds.), State,
Sovereignty, and International Governance, Oxford UP, 2002, p. 31
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“For the international lawyer, then, sovereignty equals independence and
consists of the bundle of competences which have not already been
transferred through the exercise of independent consent to an international
legal order. [...] For the lawyer, sovereignty has come to mean simply that
the entity to which the label is attributed has become a full subject of

. . 147
international law.”

Sovereignty, independence and the notion introduced by this statement,
namely the international legal personality, are interrelated manifestations:
sovereignty is independence, independence of a state rests on the notions of
“Verfassungsautonomie” and “Volkerrechtsunmittelbarkeit”. A modern
sovereign independent state should possess formal and actual independence,
“In other words, a State must be genuine and not a puppet.”'*® A modern
sovereign should be regarded as a full subject of public international law.
Bearing in mind these considerations, it has to be mentioned that the
objective of my project is to examine and clarify the overall effect of this
situation on the status of the de facto state, i.e. to introduce the status of an

entity which strives for statehood and asserts that it is a “normal” state.

It is again the alleged law-creating influence of facts that makes the issue in
question worthy of examination. Vorster makes an interesting statement

with regard to the status of “nasciturus states”:

“[...] these entities do not arise out of nothing: their origin and existence
must necessarily be founded on the basic requirements of statehood. They
should, therefore, be accorded international legal personality as soon as they
comply with the necessary requirements and possess a substantial measure

of self-government operating with centrifugal force.”'*

This is precisely the classical meaning of the law-creating influence of facts
in the context of the criteria for statehood, it is asserted once again that a

factual situation has to be regarded as a legal one: ex factis jus oritur.

147 A. Carty, Sovereignty in International Law: A Concept of Eternal Return, in: L. Brace /
J. Hoffman (eds.), Reclaiming Sovereignty, London, 1997, p. 101
148 K. Marek, Identity and Continuity of States in Public International Law, Geneva, 1968,
p. 169
"9 M. P. Vorster, The International Legal Personality of Nasciturus States, in: SAYIL,
Vol. 4, 1978, p. 9
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It has to be noted with regard to other alleged criteria of statehood that they
are not essentially based on the principle of effectiveness. Following notions
have been suggested in this context: self-determination of peoples,
democracy, minority rights, constitutional legitimacy."”® But the right of
peoples to self-determination plays an important role in respect of the legal
status of the de facto state within the realm of public international law, and
it will be considered in this study in the context of its external dimension,

namely the notion of secession.

It is important at this stage to refer to the situations in which the notion of
effectiveness was disregarded and respective territorial units were not able

to acquire the status of sovereign independent states.

2.6 Statehood denied

2.6.1 Katanga

In 1960, shortly after the attainment of independence by the Republic of
Congo, Katanga, Congo’s province, made a secessionist attempt."'
Hallmarks of this case are active opposition of the UN to secessionist
aspirations and foreign intervention on the side of the secessionist entity,
namely Belgian troops intervened and supported Katanga. It has to be noted
that the province in question was very rich in contrast to other parts of the
Congo, so Belgium had its own interests there and the secessionist bid was
supported by the Belgian mining company and troops.'> The role of the UN

was crucial with regard to the outcome of this conflict. In Resolution 169

(1961) of 24 November 1961, the Security Council:

“[...] completely rejecting the claim that Katanga is “a sovereign

independent nation”, [...]

150'5ee T. D. Grant, The Recognition of States, Law and Practice in Debate and Evolution,
Westport, 1999, pp. 84-106
ISIp, Englebert, State Legitimacy and Development in Africa, Boulder / London, 2000,
p. 109
132 M. Rafiqul Islam, Secessionist Self-Determination: Some Lessons from Katanga, Biafra
and Bangladesh, in: Journal of Peace Research, Vol. 22, 1985, p. 213
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8. Declares that all secessionist activities against the Republic of the Congo
are contrary to the Loi fondamentale and Security Council decisions and
specifically demands that such activities which are now taking place in

Katanga shall cease forthwith;”'>>

It has been stressed with regard to this resolution that it represented an
official refusal to grant the right of self-determination to respective
provincial authorities of Katanga.'>* It has also been mentioned that while
official recognition was denied to the newly emerged Katangese Republic
even by Belgium, the latter nevertheless “acknowledged” the independence
of the province in question.'>® It follows that opposition to Katanga’s claim
to independence was backed by the judgment that respective declaration did
not represent the true wishes of the majority of the Katangese, i.e. the claim
was not a genuine one.'*® As a consequence of this state of affairs, Katanga

abandoned its secessionist bid in 1963.

2.6.2 Biafra

Eastern region of Nigeria, with the population of 14 million, seceded from
the federation in 1967 and the creation of the independent republic of Biafra
was declared.”” It has been argued that the Ibo community could indeed
claim to be viable as a separate, progressive nation'”® but the Nigerian civil
war demonstrated that the vast majority of the members of the international

community did not support Biafra. As a consequence of this state of affairs,

133 UNSC Res. 169 (1961) of 24 November 1961, [S/5002], preambular para. and para. 8,
available on the official website of the UN, at:
http://www.un.org/documents/sc/res/1961/scres61.htm (italics in original), [accessed:
11.05.2008]

'3 See R. Lemarchand, The Limits of Self-Determination: The Case of the Katanga
Secession, in: The American Political Science Review, Vol. LVI, 1962, p. 404

3 1bid., p. 415

1% See M. Rafiqul Islam, Secessionist Self-Determination: Some Lessons from Katanga,
Biafra and Bangladesh, in: Journal of Peace Research, Vol. 22, 1985, p. 213

137 See S. Diamond, Who Killed Biafra?, in: Dialectical Anthropology, Vol. 31, 2007,

p- 350

' See T. M. Franck / N. S. Rodley, After Bangladesh: The Law of Humanitarian
Intervention by Military Force, in: AJIL, Vol. 67, 1973, p. 296
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Biafra was forced to abandon its secessionist attempt in 1970 as respective

leaders surrendered to the federal forces of Nigeria.'>

It has to be noted that Biafra was recognized as a state by five members of
the international community: Tanzania, Gabon, Ivory Coast, Zambia and
Haiti.'®® Tjalaye has summarized the following important considerations
regarding the issue of Biafra: a) despite the fact that five countries
recognized Biafra, none of them established formal diplomatic relations
with the newly emerged entity; b) those five grants of recognition which
were de jure in their very essence, were not preceded by de facto
recognition; ¢) no country, including the states which recognized Biafra,
formally granted the status of belligerency to either side in the Nigerian civil
war; d) apart from humanitarian considerations expressed in the grants of
recognition by the four African countries, no other reasons were given by
the recognizing states; e) the OAU reaffirmed the respect for the principle of
territorial integrity of member states and backed Nigeria; f) the position of
the UN during the conflict was that it regarded the issue as being within the
domestic jurisdiction of Nigeria and the organization did not, at any time,

consider the issue of the Nigerian civil war or the question of Biafra’s

statehood.'®!

Ijalaye has examined the case in question on the basis of the declaratory and
constitutive theories of recognition: with regard to the former it has been
argued that recognition of Biafra by the five countries mentioned above was
premature, because at the time of recognition the struggle was still going on
and it was not clear that the “mother state” had abandoned all efforts to
reassert its domination.'® In respect of the constitutive view it has been
stressed that, it is difficult to conclude that Biafra, as a consequence of the
recognition by only five small states, attained the status of an independent
nation.'® The assertion has been made by the author that, although Biafra

had a government, it was difficult to say that it had a permanent population

13 See D. A. Ijalaye, Was “Biafra” at any Time a State in International Law?, in: AJIL,
Vol. 65, 1971, p. 551
10 1bid., pp. 553-554
" Ibid., pp. 555-556
12 |bid., pp. 558-559
19 1bid., p. 559
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or a defined territory, because these were the matters which the civil war, as

such, had to decide. 164

It has to be stressed that in the case of Biafra the attempt at secession was
made in furtherance of a strong moral claim of the Ibo community to self-
determination, because the easterners were subjected to grievous wrongs at
the hands of the federal government.'® Furthermore, it has been emphasized
that the declaration of independence of Biafra was made by the recognized
government of what had been a political community of Nigeria for a long
period of time, from the government which had effectively governed the
territory in question since July 1966 and the declaration came at the behest
of the Consultative Assembly which virtually reflected the will of the

people. '

It is also true that the unilateral declaration of independence was
made after fruitless negotiations with Lagos.'®” Nevertheless, the claim of
the Ibo community did not gain recognition by the overwhelming majority
of the international society. An assessment of the respective claim is

expressed in a statement, according to which the present case:

“[...] serves as a tragic reminder that the concept of self-determination must
be understood, not as a principle for unilateral implementation, but as a
principle guiding the adjustment of competing claims for national

.. . . . 1
recognition in a system of international order.”'®®

2.6.3 Southern Rhodesia

It is important at this point to refer to the territory, formerly known as
Rhodesia, the history of which began with the founding of the British South
Africa Company by Cecil Rhodes in 1889.'® In 1923 Britain extended self-

rule to Southern Rhodesia as a self-governing colony within the British

1 1bid., p. 553
165 5ee C. R. Nixon, Self-Determination: The Nigeria/Biafra Case, in: World Politics,
Vol. 24,1972, p. 491
1 Ibid., p. 482
167 See S. Diamond, Who Killed Biafra?, in: Dialectical Anthropology, Vol. 31, 2007,
p- 350
1% C. R. Nixon, Self-Determination: The Nigeria/Biafra Case, in: World Politics, Vol. 24,
1972, p. 494
19 See R. M. Cummings, The Rhodesian Unilateral Declaration of Independence and the
Position of the International Community, in: New York University Journal of International
Law and Politics, Vol. 6, 1973, p. 59
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Commonwealth, but without granting total independence to the territory in
question: white settlers had complete control of the internal affairs of the
colony while Britain controlled external relations through a Governor
General appointed by the Crown and stationed in Salisbury, a major city of

Southern Rhodesia.'”

In 1953 Southern Rhodesia joined, together with Northern Rhodesia and
Nyasaland, a federation established by the UK but the entity was terminated
in 1963.""! By 1965 Nyasaland had become independent under the name of
Malawi and Northern Rhodesia was transformed into the independent
republic of Zambia in 1964.'” It is important to note that in granting
independence to Zambia and Malawi, Britain expressed its approval of the
constitutional guarantees providing for African majority rule as the UK was
committed to the policy, according to which, respective political entities
(after becoming independent) should be governed by the African
majority.'”” Moreover, this commitment of the UK has been correctly
described as “Britain’s historic task of delivering Rhodesia to internationally

recognised sovereign statehood under majority rule”'™.

Bearing in mind these considerations, it has to be asserted that the unilateral
declaration of independence (UDI) of Southern Rhodesia made by the white
regime of the Prime Minister lan Smith on 11 November 1965 factually on
behalf of the 6% white population'”, in furtherance of secession from the
UK, did not represent an expression of majority rule. Indeed, it has been
stressed by Doxey that by initiating the UDI, Ian Smith and his supporters
tried to avoid sharing power with their fellow Africans.'’® As a consequence

of this state of affairs, Britain opposed the declaration of independence by

170 1bid.
I M. S. McDougal / W. Michael Reisman, Rhodesia and the United Nations: The
Lawfulness of International Concern, in: AJIL, Vol. 62, 1968, p. 1
172 R. M. Cummings, The Rhodesian Unilateral Declaration of Independence and the
Position of the International Community, in: New York University Journal of International
Law and Politics, Vol. 6, 1973, p. 60
173 1bid., p. 61
174 Rt Hon Lord Soames, From Rhodesia to Zimbabwe, in: International Affairs, Vol. 56,
1980, p. 405
175 See M. S. McDougal / W. Michael Reisman, Rhodesia and the United Nations: The
Lawfulness of International Concern, in: AJIL, Vol. 62, 1968, pp. 2-3
17 M. Doxey, International Sanctions: A Framework for Analysis with Special Reference
to the UN and Southern Africa, in: International Organization, Vol. 26, 1972, p. 541
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the white Rhodesian minority, this act was considered illegal because it
contravened the principles of equal rights and self-determination of the
population of the territory in whole.'”” Moreover, the UDI represented the
official proclamation of rebellion against the British government.'” Further
development with regard to the status of the territory in question was the
referendum of 1969, in which the Rhodesian electorate decided to turn the

. . 179
“country” into a republic.

It has to be emphasized that the attitude of the UN towards the problem was
expressed in an assertion made in 1962 implying that the territory in
question was not self-governing, and ever since, the organization has
criticized the UK’s administration and preparation for independence of a
non-self-governing territory.'™ In 1965 the UN Security Council
determined that the situation resulting from the proclamation of
independence by “illegal authorities” in Southern Rhodesia was extremely

grave, and its continuance in time constituted a threat to international peace

181
and security.

In its Resolution 232 (1966) the principal organ of the world organization
called for mandatory sanctions against Southern Rhodesia and determined

once again, that the situation constituted a threat to international peace and

182

security. ~ It has to be noted at this point that the latter document was a

significant one, because it represented the first instance of mandatory

183

measures in the history of the UN. ™ It has to be stressed that sanctions had

their momentous political impact as they contributed to the majority rule by

" G. V. Stephenson, The Impact of International Economic Sanctions on the Internal
Viability of Rhodesia, in: The Geographical Review, Vol. 65, 1975, footnote 1, p. 377

178 S. Onslow, A Question of Timing: South Africa and Rhodesia’s Unilateral Declaration
of Independence, 1964-65, in: Cold War History, Vol. 5, 2005, p. 129

179 See W. P. Kirkman, The Rhodesian Referendum, the Significance of June 20, 1969, in:
International Affairs, Vol. 45, 1969, p. 648

1% See G. A. Mudge, Domestic Policies and UN Activities: The Cases of Rhodesia and the
Republic of South Africa, in: International Organization, Vol. XXI, 1967, p. 58

81 UNSC Res. 217 (1965) of 20 November 1965, para. 1, available on the official website
of the UN, at: http://www.un.org/documents/sc/res/1965/scres65.htm [accessed:
15.05.2008]

182 See J. L. Cefkin, The Rhodesian Question at the United Nations, in: International
Organization, Vol. XXII, 1968, pp. 661-662

'8 J. W. Halderman, Some Legal Aspects of Sanctions in the Rhodesian Case, in: ICLQ,
Vol. 17, 1968, p. 686
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encouraging African opponents of the white minority regime in Southern

Rhodesia.'® In 1970 the UN Security Council declared that it:
“Acting under Chapter VII of the Charter,

1. Condemns the illegal proclamation of republican status of the Territory

by the illegal régime in Southern Rhodesia;

2. Decides that Member States shall refrain from recognizing this illegal

régime or from rendering any assistance to it; [...]

9. Decides, in accordance with Article 41 of the Charter and in furthering

the objective of ending the rebellion, that Member States shall:

(a) Immediately sever all diplomatic, consular, trade, military and other
relations that they may have with the illegal régime in Southern Rhodesia,

and terminate any representation that they may maintain in the Territory;”'®

It has to be mentioned that, although in the wording of the Security Council,
reference is made to “régime”, as such, it is the status as a state, which was
denied, emphasis was made on the fact that there was no valid claim to
statehood. This state of affairs was the consequence of the denial of the right
to self-determination of the black population of the territory in question, as
the non-white majority was given limited representation and civil rights in

accordance with the constitution of respective political entity.'*

Thus, the condemnation of the UDI was reiterated in the UN Security
Council Resolution 288 (1970) and the latter referred to Article 25 of the
UN Charter as the basis of its compulsory nature.'® It is evident from
resolutions 277 (1970) and 288 (1970) that they are mandatory, they denote
the obligation of Member States of the UN not to recognize Southern

184 W. Minter / E. Schmidt, When Sanctions Worked: The Case of Rhodesia Reexamined,
in: African Affairs, Vol. 87, 1988, p. 231

18 UNSC Res. 277 (1970) of 18 March 1970, paras. 1, 2, 9 (a), available on the official
website of the UN, at: http://www.un.org/documents/sc/res/1970/scres70.htm (italics in
original), [accessed: 15.05.2008]

186 See C. G. Fenwick, When is there a Threat to the Peace? — Rhodesia, in: AJIL, Vol. 61,
1967, p. 753

'87 See UNSC Res. 288 (1970) of 17 November 1970, para. 4, available on the official
website of the UN, at: http://www.un.org/documents/sc/res/1970/scres70.htm [accessed:
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Rhodesia as a state, or its government as a legitimate representative of the
Rhodesian people. The binding character of these resolutions can be
deduced from the reference to the Chapter VII of the UN Charter in the first
document, and to the Article 25 of the UN Charter in the second one. The
legal basis of the denial of statehood to Southern Rhodesia can be described
in the following way: the UDI made by respective authorities, and
subsequent domestic legislation, violated the right to self-determination in
relation to the majority of the Rhodesian population, as well as British

. I
sovereignty. '

It has to be stressed that Southern Rhodesia met the requirements based on
the principle of effectiveness, i.e. the empirical criteria for statehood were
satisfied. This assertion was confirmed by Devine, as this author addressed
the issue of the attitude of the General Assembly of the UN to the entity in
question. Devine emphasizes that, in the view of the General Assembly, it
was theoretically possible that the UK might grant independence to
Rhodesia, and it was also probable that other states might recognize
Rhodesian independence. So, bearing in mind these considerations, it has to
be concluded that the entity in question was regarded as a state by the
General Assembly, otherwise there could be no contemplation of the

e 189
recognition.

It follows that the condemnatory votes in the General Assembly have to be
interpreted in a manner, that the overwhelming majority, which voted
against Southern Rhodesia’s independence, declared that respective
members of the international community rejected to recognize the entity in
question as a sovereign state, and subsequently denied the international
personality to Southern Rhodesia: “Since there has been a universal failure
to recognise, Rhodesia is devoid of international personality as an
independent state.”"” The author proceeds by applying the declaratory view
of recognition and empirical or traditional criteria for statehood to the

Rhodesian case, and arrives at the conclusion that Southern Rhodesia

1% See M. S. McDougal / W. Michael Reisman, Rhodesia and the United Nations: The
Lawfulness of International Concern, in: AJIL, Vol. 62, 1968, p. 12
" D. J. Devine, The Requirements of Statehood Re-examined, in: The Modern Law
Review, Vol. 34, 1971, p. 412
0 1bid., p. 413
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satisfied the requirements of permanent population, defined territory and

1 At the same time, it has been stressed that, on

independent government.
the ground of application of the constitutive theory of recognition to the
case in question, the overwhelming majority of states could simply deny
Southern Rhodesia an effective international personality by refusing to

recognize the entity as a state.'*?

The white population of Southern Rhodesia asserted the claim that, whether
a country is independent or not depends on whether the “mother state” can
enforce its position or not. So as the UK had renounced its responsibility
and refused to use force to regain the ruling position, independence was
accomplished by the effective governance of white settlers and their will to
be independent.'” The response of the international community was its
commitment to the legal argument that independent Southern Rhodesia did

. 194
not exist. ?

It has been emphasized that, if a country stands alone, factually
unrecognized, its de jure as well as de facto existence must be questioned,
despite the presence of the notion of effectiveness. The reason is that the
isolation and the total refusal by the members of the international
community, to admit an entity to the club of states, prevents the
unrecognized state from exercising a common attribute of independence, the

195

ability to enter into relations with other countries.”~ The following

conclusion has been drawn in respect of the Rhodesian case:

“[...] Rhodesia is opposed by the United Nations as a body and its
independence is unrecognized. [...] It may be destined to an existence in a
kind of limbo, not recognized, but functioning internally in a continually
embattled state, able to deal with other nations to some extent but always as

. 196
an outsider.”

P bid., pp. 415-416
2 1bid., p. 416
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In 1980 Southern Rhodesia became independent as Zimbabwe.'”” Majority

rule was finally realized on the basis of free elections.

2.6.4 South African homelands

Further important examples are the South African homeland territories, or
Bantustans'® which were granted independence by the government of
South Africa. It has to be noted that this process was an integral part of the
separate development policy maintained by respective government, aimed at
allocating to the constituent racial groups of the republic their own states, or
homelands, in which they could develop along their own lines.'"”® The
consequence of this policy practiced unilaterally by the whites was that the
white population of the republic remained coherent, whereas black citizens
were to be split into eight “nations”.**° In sum, this policy was the policy of
racial segregation, aimed at excluding the black population from the
republic and securing a position of supremacy by the white minority in the
country. The black population had to be resettled in homelands, which
should be economically dependent on South Africa, and the separation of
those territories from the “mother state” was accompanied by the loss of

South African citizenship by the black population.*”’

The policy mentioned above is known under the designation of “apartheid”
and the mode of granting independence to respective homelands can be
described in the following manner: the South African legislative organ
passed the statute providing for the independence of the territory in

question, and the legislative body of the territory involved enacted a

17 Information available on the official website of the CIA, at:

https://www.cia.gov/library/publications/the-world-factbook/geos/zi.html [accessed:

18.05.2008]

198 «A bantustan is an area designated by the South African government as the native

country of a given tribe of blacks, usually austere and far from employment. Through

forcible removal of blacks, the government is reducing their presence in white areas and

around urban centers;”, J. Hunter, Israel and the Bantustans, in: Journal of Palestine

Studies, A Quarterly on Palestinian Affairs and the Arab-Israeli Conflict, Vol. XV, 1986,

p.53
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constitution which became effective on the date of independence.”” It is
interesting to note that none of the independence-conferring enactments
provided expressly for denationalization on the ground of race, but by

implication they were designed to apply only to the black population.””

Transkei, which was declared independent in 1976, was not recognized by

any state other than South Africa.”*

Furthermore, the “independence” of the
territory in question caused harsh international reaction. In its Resolution

31/6 (A) the UN General Assembly:

“Taking note that the racist régime of South Africa declared the sham
“independence” of the Transkei on 26 October 1976, [...]

1. Strongly condemns the establishment of bantustans as designed to
consolidate the inhuman policies of apartheid, to destroy the territorial
integrity of the country, to perpetuate white minority domination and to

dispossess the African people of South Africa of their inalienable rights;”**

The UN Security Council has also referred to the question of Transkei’s
alleged independence, and in its resolution passed in 1976, the Security

Council:

“1. Endorses General Assembly resolution 31/6 A, which, inter alia, calls
upon all Governments to deny any form of recognition to the so-called
independent Transkei and to refrain from having any dealings with the so-

called independent Transkei or other bantustans;”*"°

The policy of non-recognition was also applied by the OAU in the
resolution adopted in 1976 in which the organization depicted the politics

maintained by Pretoria as “Bantustanization, the cornerstone of Apartheid

292 J. Dugard, South Africa’s “Independent” Homelands: An Exercise in Denationalization,
in: Denver Journal of International Law and Policy, Vol. 10, 1980, p. 19

293 |bid., p. 27
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in original), [accessed: 19.05.2008]
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designed to ensure the balkanization, [...] in South Africa to the benefit of

- 207
white supremacy”"".

According to Dugard, the refusal of states to recognize Transkei can be
interpreted in two ways: first of all, it can denote that Transkei did not meet
the criteria for statehood, although the author draws the conclusion that the
traditional requirements for statehood, enshrined in the Montevideo
Convention, were met in this particular case.”® On the other hand, non-
recognition has also been regarded as a sanction for violation of an
international legal norm, and the following conclusion has been drawn: as
Transkei was considered by the states as a product of apartheid, and the
independence of the entity in question as the consolidation of the policy of
separate development, members of the international community may have
applied the sanction of non-recognition based on the maxim ex injuria jus
non oritur in order to deny legal consequences to the situation, which they

regarded as one being contrary to international law.*"’

The legal assessment of the policy of apartheid was made by the ICJ in
1971, as the Court observed that the establishment and enforcement of
distinctions, exclusions, restrictions and limitations exclusively on the basis
of race, colour, descent or national or ethnic origin, representing the denial
of fundamental human rights, is a flagrant violation of the purposes and

principles of the UN Charter.*"

Witkin stresses that the circumstances surrounding the creation of the entity
in question denote two areas of possible illegality, and the reasons for the
justification for the duty of non-recognition: South Africa’s questionable

invocation of the right to self-determination and the connotation of

7 Organization of African Unity: Resolution on Non-Recognition of South African
Bantustans (adopted at the Twenty-Seventh Ordinary Session of the O.A.U. Council of
Ministers, held at Port Louis, Mauritius, June 24-July 3, 1976), reproduced in: ILM,
Vol. XV, 1976, p. 1221
2% J. Dugard, A International Law and Foreign Relations, Transkei Becomes Independent,
in: Annual Survey of South African Law, 1976, p. 33
299 |bid., p. 34
19 egal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory
Opinion, I.C.J. Reports 1971, p. 16 (para. 131, p. 57)
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apartheid in the creation of Transkei.?'' It has also been emphasized that the
initial organization of the black population of South Africa into bantustans
was imposed without the participation of the respective racial group.”'?
Furthermore, the UN has characterized the practices of apartheid as a threat
to international peace and security, and if the creation of the state of
Transkei is viewed as a consequence of the policy of apartheid, this can be
regarded as the basis under the Charter of the UN for denying the legality of
the independent existence of the entity in question.213 Moreover, the
proscription against apartheid can be regarded jus cogens norm, and as the
Status of Transkei Act and respective arrangements between South Africa
and the entity involved furthered the policy of apartheid, they contravene
the peremptory norm of international law and are void within the realm of
the latter. It follows that if other states were to recognize the “newly
emerged state”, their action would also contravene the jus cogens norm and

. . . 214
violate international law.

Thus, in the case of Transkei, the doctrine of collective non-recognition was
applied on the basis of the determination that secession by the entity in
question furthered South Africa’s racist policies and, as a consequence, the
right to self-determination could not be employed. So, states were duty
bound to deny recognition on grounds of obligations stemming from the UN
Charter and customary international law prohibiting apartheid (in addition to
obligations of individual state parties to certain human rights

instruments).?"

In sum, following homelands were granted independence: Transkei (1976),
Bophuthatswana (1977), Venda (1979) and Ciskei (1981).%'® In 1994 the

“independent” homelands were abolished and integrated into the South

2" M. F. Witkin, Transkei: An Analysis of the Practice of Recognition — Political or Legal?,
in: Harvard International Law Journal, Vol. 18, 1977, p. 617
212 pid., p. 621
213 |bid., p. 623
214 bid., p. 626
213 bid., p. 627
?16 See W. B. van Lengerich, Das Staatsbiirgerschaftsrecht Siidafrikas unter besonderer
Beriicksichtigung der ehemaligen Homelands, in: VRU, Jg. 34, 2001, p. 366
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African state.”’” The following conclusion has to be drawn with regard to

the legal assessment of the case of Bantustans:

“Der rechtliche Makel der von Siidafrika in die Unabhdngigkeit entlassenen
homelands wird gesehen in dem VerstoB gegen das Selbstbestimmungsrecht
der schwarzen Mehrheitsbevolkerung, das durch das Erfordernis der
Erhaltung der territorialen Integritdt des Landes qualifiziert wird, und in
dem Versto3 gegen das gleichfalls gewohnheitsrechtliche Verbot der

. . . . e 218
Apartheid als einer Form der rassischen Diskriminierung.”

These cases are important for the assessment of ex factis jus oritur / ex
injuria jus oritur in the context of de facto statehood and respective

evaluation will be made in the next section.

Preliminary remarks

It can be asserted that the fulfillment of traditional criteria for statehood
based on the principle of effectiveness does not inevitably mean that a
respective territorial entity should be considered as a “state” for the
purposes of contemporary public international law. Thus, the notion of ex
factis jus oritur does not guarantee acquisition of statehood within the realm
of the international legal order. The same assertion holds true in respect of
the notion of ex injuria jus oritur. The emergence of an effective territorial
entity illegal in origin does not lead to the attainment of the status of a
“state” if collective non-recognition is applied by the international

community: €X injuria jus non oritur.

Bearing in mind the features of the cases considered above, it has to be
stressed that there were instances in which the international community has
“overruled” the existence of effective situations on the basis of the
application of non-recognition. It is important to emphasize that if a
respective factual situation represents the violation of the right of peoples to

self-determination, this circumstance can be regarded as a legal basis for the

217 bid., p. 384
% E. Klein, Die Nichtanerkennungspolitik der Vereinten Nationen gegeniiber den in die
Unabhingigkeit entlassenen stidafrikanischen homelands, in: Za6RV, Bd. 39, 1979, p. 485
(italics in original)
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non-recognition of the entity in question. In the case of Biafra, where the
Ibo community suffered grievous wrongs at the hands of the federal
Nigerian government and had a solid claim to secession, the international
community did not recognize Biafra as a state and adhered to the principle
of territorial integrity. As with regard to Katanga, Southern Rhodesia and
the South African homelands it can be asserted that the international
community maintained a legal position, according to which, the denial of
the right to self-determination renders the fulfillment of traditional criteria
irrelevant, and effectiveness is overridden by the non-recognition of the

political entity with aspiration for statehood.

The fact that there were de facto situations, as such, is confirmed by de
Smith as this author, with reference to the case of Southern Rhodesia,
stresses that by 1966 the UK government was exercising legal authority
without effective power in relation to the territory in question, whereas the
Smith regime was wielding effective power without legal authority.*' It is
thus evident that de facto control was insufficient at the end of the day for
the acquisition of the status of a sovereign independent state. The de facto
existence could not be transformed into de jure status because of non-
recognition by the international community. The attitude of the international
community was based on the legal argument, and the right of peoples to

self-determination assumed the leading role in this environment.

2195 A. de Smith, Southern Rhodesia Act 1965, in: The Modern Law Review, Vol. 29,
1966, p. 304
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Chapter 3: Fait accompli as a final expression of the
alleged law-creating influence of facts

3.1 The content of the notion of fait accompli

The notion of fait accompli, or the accomplished fact, represents the
culmination of considerations regarding the alleged normative force of
factual situations. This manifestation denotes that facts can serve as sources
of law on the basis of their mere existence, and the law must be brought into
line with requirements of factual situations. According to the essence or the
content of the concept, even if respective factual situation violates law, the
latter has to be adapted to facts illegal in origin. It has to be noted that the
meaning of the notion of fait accompli is twofold: it expresses the
realization of the principle of effectiveness and, at the same time, it denotes
the limits of the principle. This second function of fait accompli represents

its negative dimension in respect of factual situations:

“Das fait accompli wird somit als ein dem Recht widersprechender
tatsdchlicher Zustand verstanden, der jedoch die Madoglichkeit der
“Versteinerung” in sich trigt, da die Gefahr besteht, dass ein Rechtssatz
oder ein Rechtsanspruch, der sich auf die Dauer nicht durchsetzen kann,
nicht mehr fiir rechtsverbindlich gehalten wird und statt dessen die durch
widerrechtliche Massnahmen herbeigefiihrten faktischen Situationen
entweder nach Ablauf einer gewissen Zeit oder auf Grund internationaler

Anerkennung als Quelle von Rechten betrachtet werden.”**”

As it is evident from this definition, fait accompli represents the situation
with illegal origin®' and this is precisely the issue of decisive importance
with regard to the limits of the application of effectiveness and its
consequences. The concept in question rests on the long-lasting illegality in
the form of a factual situation, and it is supposed that this illegality will, on
the basis of non-application of respective legal rules, override the latter. In

this way, after a period of time, or on the ground of international

220U. Ziehen, Vollendete Tatsachen bei Verletzungen der territorialen Unversehrtheit, Eine
volkerrechtliche Untersuchung, Beihefte zum Jahrbuch der Albertus-Universitét
Konigsberg / Pr., XX, Wiirzburg, 1962, pp. 1-2
21 See C. Bilfinger, Vollendete Tatsache und Vélkerrecht, Eine Studie, in: ZadRV, Bd. 15
(1953/54), p. 456
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recognition, facts enter the realm of public international law, despite their

initial illegality.

3.2 Dimensions of the concept of fait accompli

Another meaningful feature of the concept of fait accompli is its political
dimension. To say precisely, it is used in pursuance of political intensions,
the concept is instrumental to the promotion of respective goals of a
political nature. This means that political considerations are introduced into
the realm of public international law and the very nature of the latter seems
to be backing this introduction: “Der politische Charakter des Voélkerrechts
folgt aus der Tatsache, daf3 das dem Voélkerrecht zugeordnete Lebensgebiet

vorwiegend ein politisches ist.”**

It follows that the international legal
order is familiar with the notion of politics, and fait accompli strengthens
the role of the latter by establishing factual situations illegal in origin as the
sources of law. With regard to the emergence and existence of the de facto
state this overall situation means that, according to the implications of the
concept of fait accompli, this territorial unit representing an established fact,
enters the sphere of public international law even if its creation is connected

with breaches of the rules of the latter.

It has been asserted in this respect that fait accompli politics, maintained at
an international level, causes the alienation of interstate relations from the
legal sphere. The task of public international law has been acknowledged in
this respect: it should guarantee the return to the normal status.””> The
notion of fait accompli politics has been regarded as a danger to the
international legal order: “Die fait accompli-Politik bedroht Ordnung,
Sicherheit und Freiheit, sie erschiittert den Glauben an das Recht

iiberhaupt.”***

222 E Blenk-Knocke, Zu den soziologischen Bedingungen vélkerrechtlicher
Normenbefolgung, Die Kommunikation von Normen, Ebelsbach am Main, 1979, p. 67
2 5ee C. Bilfinger, Vollendete Tatsache und Vélkerrecht, Eine Studie, in: ZadRV, Bd. 15
(1953/54), p. 454
4 Ibid., p. 455 (italics in original)
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3.3 Law, power and the notion of fait accompli

It follows that the concept of fait accompli and the politics based on this
concept can endanger the very essence of law. This assertion is confirmed
by the fact that political considerations are sometimes maintained on the
basis of power, the latter also representing a guarantee of the enforcement of
legal rules. But the notion of power can have negative impact on the law,
especially, if the validation of situations illegal in origin is the issue in
question. This constellation is linked with the concept of effectiveness in the
form of fait accompli, and affects each and every single case in which facts
are considered to possess an alleged law-creating influence. With respect to
the relationship of the notion of effectiveness and the notion of power, it has
to be stressed that there seems to be no problem in considering them as
interrelated concepts: “Das Problem der Effektivitdt ist ein Problem der

Macht.”?%

It seems reasonable at this point to introduce some considerations
concerning the role of politics and the significance of power in public
international law. It has been asserted in this respect that the international
legal order fulfils a social function, in that it transforms the application of
power into a legal obligation, it converts the world of is into the world of

ought.?*°

This role of the international legal system expresses the political
dimension of public international law. The dimension mentioned above
denotes the existence of international legal rules which reflect “underlying
social forces, most notably the prevailing balance of power and

configuration of states’ interests.”*’

It is evident from this statement that the notion of power and respective
interests of particular states are central problems in the context of political
international law. The notion of politics endangers the international legal

system, if power becomes an overriding factor on the international plane in

25 F_ A. Frhr. von der Heydte, Ein Beitrag zum Problem der Macht im ,.klassischen und
im ,,neuen Volkerrecht, in: W. Schitzel / H. - J. Schlochauer (Hrsg.), Rechtsfragen der
internationalen Organisation, FS fiir H. Wehberg, Frankfurt am Main, 1956, p. 193
226 See M. Byers, Custom, Power and the Power of Rules, International Relations and
Customary International Law, Cambridge UP, 1999, p. 6
7 See C. Reus-Smit, Society, power, and ethics, in: C. Reus-Smit (ed.), The Politics of
International Law, Cambridge Studies in International Relations: 96, Cambridge UP, 2004,
p- 272
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the sense that legal considerations are ignored on the basis of power politics.
This situation can turn into an acute crisis of the international legal order, if
the validation of factual situations illegal in origin is the issue in question.
One important aspect of the problem is that law, as such, functions within

the realm of the political environment:

“Law exists, and legal institutions operate, only in particular political
contexts. Contexts vary through time and space, and are influenced by many
social, economic and cultural factors. We can and do legitimately separate

“law” from “politics” in particular contexts for particular purposes.”***

Bearing in mind the fact that “underlying political realities invariably shape

the law”?%’

, it has to be examined, whether the international legal system
can be “alienated” from the world of politics in certain situations. This
question is connected with the issue of the ability of public international law
to cope with the emergence and existence of factual situations which deviate

from the requirements of the international legal order.

At the initial stage of the examination there seems to be good reason to
assume a pessimistic attitude towards public international law, as the longest
influence of political philosophy on the latter and the political basis of the
international legal system has been acknowledged.”" Moreover, it has been
asserted that the process of law-making on the international plane is

231

essentially the political process.””" At the same time, the existence of a link

between politics and the notion of fait accompli is confirmed on the basis of

the fact that politics, as such, “has its roots in reality”***

and as the concept
of fait accompli is an expression of reality, these two notions are

interwoven.

* M. A. Kaplan / N. deB. Katzenbach, The Political Foundations of International Law,
New York / London, 1961, p. 3
229 3 Martin Rochester, Between Peril and Promise: The Politics of International Law,
Washington, D.C., 2006, p. 51
230 See D. M. Johnston, The Heritage of Political Thought In International Law, in: R. St. J.
Macdonald / D. M. Johnston (eds.), The Structure and Process of International Law: Essays
in Legal Philosophy Doctrine and Theory, Developments in International Law, The Hague,
1983, p. 179
1 See Ibid., p. 203
#2J. L. L. Aranguren, Openness to the World: An Approach to World Peace, in:
S. Hoffmann (ed.), Conditions of World Order, Boston, 1968, p. 193
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Thus, the alleged function of the international legal order as a system, which

7227 is crucial in the

“provides somewhat a political legislative technique
context of the validation of fait accompli in a particular case. Cassese makes

a statement of overwhelming importance in this regard:

“International law is a realistic legal system. It takes account of existing
power relationships and endeavours to translate them into legal rules. It is
largely based on the principle of effectiveness, that is to say, it provides that
only those claims and situations which are effective can produce legal

effects. A situation is effective if it is solidly implanted in real life.”***

It has been stressed by this eminent scholar that there is no place for legal
fictions on the international plane, and as a result of this situation, a decisive
significance is attached to the notion of effectiveness: “Force is the principal
source of legitimation in the international community. The formal
‘endorsement’ of power tends to legalize and crystallize it.”**> With regard
to the reason, why the concept of effectiveness has acquired such an
overriding role within the realm of the international legal system, Cassese
asserts that power is diffused, and there is no superior authority which
would legitimize new factual situations, nor have the states adopted the
principles which would serve this purpose: “as a consequence, legal rules
must of necessity rely upon force as the sole standard by which new facts
and events are to be legally appraised.””° But it has to be noted that,
according to this author, the situation described above with regard to the
overriding role of effectiveness and force (and respective considerations),
refer principally to the traditional setting of the international community.*’
Thus, it can be asserted that the notions of effectiveness, power and politics
try to integrate respective fait accompli in the form of a de facto state into
the realm of public international law. But there seems to be an

insurmountable difficulty in this regard:

23 G. L. Maris, International Law, An Introduction, Lanham et al., 1984, p. 368
24 A. Cassese, International Law in a Divided World, Oxford, 1986, p. 26
3 Ipid., p. 27 (emphasis in original)
236 [
Ibid.
37 bid.
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“To assimilate completely de facto regimes of control into a conception of
the international legal order, [...] would endanger a confusion of law and
power such that it would no longer be meaningful to distinguish the

standards of international law from the patterns of international politics.”**®

The possibility of such accommodation rests on the assumption that political
considerations can be transformed into the legal foundation of adapting law
to facts. It has to be mentioned at this stage that the “automatic
accommodation” of fait accompli to international law denotes the existence
of the interstate society “ultimately governed by the rule of force.”*’
Bearing in mind the considerations submitted above, it can be asserted that
the automatic insertion of politics into the realm of public international law,
signifying the accommodation of fait accompli to the latter, runs a danger of
adapting the law to facts and to the manifestation described as Realpolitik,

or power politics:

“Eine politische Gefdhrdung des Rechts liegt [...] erst vor, wenn das
Spannungsverhiltnis zwischen Recht und Politik zugunsten des Politischen

aufgelost und die rechtliche Bindung zugunsten einer freien Politik abgebaut

erd 99240

Thus, it follows that fait accompli represents a danger of a political
character and, at the same time, it is acknowledged that the notions of force
and fait accompli “play an extremely important and often preponderant réle
in international relations.”**' The politics of fait accompli is essentially the

politics of creating facts with the hope that the world will come to terms

¥ R. A. Falk, The Interplay of Westphalia and Charter Conceptions of International Legal
Order, in: R. A. Falk / C. E. Black (eds.), The Future of the International Legal Order,
Vol. I, Trends and Patterns, Princeton, 1969, p. 34 (italics in original)
9 See G. W. Keeton / G. Schwarzenberger, Making International Law Work, 2nd ed., in:
G. W. Keeton / G. Schwarzenberger (eds.), The Library of World Affairs, No. 1, London,
1946, p. 28
20w . Schaumann, Die politische Gefidhrdung des Volkerrechts in der Gegenwart, in:
H. Wehberg et al. (Hrsg.), FW, Blitter fiir internationale Verstindigung und
zwischenstaatliche Organisation, Bd. 53, 1955/56, p. 350
1 gee J. H. W. Verzijl, International Law in Historical Perspective, Part VI, Juridical Facts
as Sources of International Rights and Obligations, Publications of the Institute for
International Law of the University of Utrecht, Series A, Modern International Law,
No. 10, Leiden, 1973, p. 52
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with them, and the law will accept and recognize the factual political

242
power.

3.4 The politics of international law and the notion of fait
accompli

The notion of fait accompli illustrates the alleged law-creating influence of
factual situations, the normative force of facts, as such, and the question is,
whether public international law can overcome “biased effects” of this

concept. The following statement seems to be informative in this respect:

“[...] Das Volkerrecht wei3, da3 es der Macht seinen Tribut zahlen muf3,
und seine Sétze sind niichtern und realistisch. Das Volkerrecht beugt sich
der Macht der Tatsache — nicht in dem Sinn, daf3 es dem Faktischen schon
normative Kraft verleiht, wohl aber in dem Sinn, dal} es nicht selten eine
bestimmte Faktizitdt voraussetzt, um an sie rechtliche Wirkungen zu

kniipfen.”**

It must be noted at this stage that the concept of fait accompli encompasses
consequences of a negative dimension of ex factis jus oritur, it represents
the expression of the notion described as ex injuria jus oritur, and this
aspect of the concept is decisive in the context of clarifying the legal status
of de facto states, if the illegality of origin is the issue in question. The
notion of fait accompli validates the factual situation illegal in origin and
creates a “new legality”. In doing so, the concept in question transforms the
established state of things from a factual dimension into a legal one and

adapts the law to facts.

The reason why the notion of fait accompli became so important under the
international legal system has to be found again in the nature of public
international law, namely in its decentralized character, i.e. the absence of a
central legislative organ and the lack of a central law-enforcement authority.
Thus, the notion of fait accompli serves as a vehicle on the basis of which

an effective situation tends to enter the realm of international law. If the

22 5ee W. Schitzel, Die Annexion im Voélkerrecht, in: AVR, Bd. 2, 1950, pp. 10-11
23 F_A. Frhr. von der Heydte, Volkerrecht, Ein Lehrbuch, Bd. I, Kéln, 1958, p. 26
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illegality of that situation is the issue in question, fait accompli functions as
a factor of validation, and it is supposed that the factual state of affairs is
transformed into a legal one. These are the modes of functioning of the
notion of fait accompli within the realm of the international legal system,
and the question remains, whether public international law allows the fait
accompli in the form of a de facto state to accommodate itself to the

international legal order.

It has to be stressed that the most frequent manifestation of fait accompli, as
far as the latter represents the result of a violation of international law, is a
consequence of the disruption of the territorial integrity of a respective
state.”* A de facto state, as such, can be regarded as the expression of that
disruption from the point of view of the “mother state”. At the same time,
fait accompli represents the mediator between the notion of normative Kraft
des Faktischen and public international law. It is important at this point to
introduce the statement which explains the functioning of the fait accompli
in situations where the use of force is involved and links it with ex injuria

jus oritur and normative Kraft des Faktischen:

“Halt der durch die vollendete Tatsache geschaffene Zustand an, kniipfen
sich an ihn rechtliche Folgen, so entsteht ein rechtlicher Schwebezustand.
Dieser saniert nach Ablauf einer Ersitzungszeit, die etwa mit dreilig Jahren,
also einer Generation, anzusetzen ist, den Rechtsbruch und begriindet einen
neuen legalen Status. Nur in diesen rechtlichen Grenzen gibt es [...] Fille,
daf3 aus Unrecht infolge Heilung durch Zeitablauf Recht entsteht (ex iniuria
jus oritur), nur in diesem Ausmal} hat das Faktische — die vollendete
(rechtswidrige) Tatsache — normative Kraft. Keineswegs Idsen aber

rechtswidrige Tatsachen, [...] automatisch und sofort Rechtsfolgen aus.”**’

This statement confirms the fact that the notions: normative Kraft des
Faktischen, ex factis jus oritur and fait accompli are interrelated matters,

and they essentially denote the existence of the alleged law-creating

24 U. Ziehen, Vollendete Tatsachen bei Verletzungen der territorialen Unversehrtheit, Eine

volkerrechtliche Untersuchung, Beihefte zum Jahrbuch der Albertus-Universitét

Konigsberg / Pr., XX, Wiirzburg, 1962, p. 10

5 S Verosta, Die Politik der vollendeten Tatsachen und ihre rechtlichen Grenzen, in:

Wissenschaft und Weltbild, Zeitschrift fiir alle Gebiete der Forschung, Jg. 7, 1954, p. 341
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influence of facts. The decisive question is, whether facts can enter the
realm of law on the basis of their mere existence, i.e. whether a factual
situation can be transformed into a legal one, because it represents a firmly
established state of things. In the context of the emergence of a de facto
state it means following: can this kind of territorial unit acquire its own
place within the realm of public international law on the basis of the fact
that it truly exists? An affirmative answer to this question would denote the
presence of an automatic law-creating force of facts, it would mean that the
de facto state is a part of the international legal order, because it represents a
firmly established factual situation. If we answer the question mentioned
above in the negative, we must nevertheless clarify the role of facts. The

following state of affairs has to be borne in mind at this stage:

“[...] das Faktische ist noch nicht Norm, ihm wohnt zunichst nur
normbildende Kraft inne. Dal} die Kraft wirken, aus dem Faktischen die
Norm bilden, das tatsdchlich Gegebene in die Sphédre der rechtlichen
Ordnung heben kann, hat eines zur Voraussetzung: ndmlich die auf Grund
der Wahrnehmung des Geschehens erfolgende Anerkennung der
Betroffenen und ihre sich bildende Uberzeugung, daB das, was geschieht,

rechtens sei.”?*

Thus, it follows from this statement that the self-evident or automatic law-
creating influence of facts has to be rejected even in the form of fait
accompli. It has been asserted that facts cannot serve as the source of law on
the basis of their mere existence, something more is needed in order to
transform a factual situation into the legal one. This “something more” is
considered to be the recognition of a respective state of affairs as legal, the

conviction of men that the maintenance of a factual situation is a right thing.

6 OLG Frankfurt a. M., Strafsenat, Urteil v. 12. 8. 1947 — Ss 92/47, in: H. Kleine et al.
(Hrsg.), HESt, Sammlung von Entscheidungen der Oberlandesgerichte und der Obersten
Gerichte in Strafsachen, Bd. 1, Heidelberg, 1948-1950, p. 73
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Preliminary remarks

It can be asserted that the “faces” of the notion of effectiveness which were
considered above, serve as vehicles promoting the inclusion of the de facto
state in the realm of the international legal system. The situation concerning
the self-evident conversion of facts into law is based on the idea, that the
international legal order cannot ignore the existence of firmly established
factual situations. At the same time, in the context of factual situations
illegal in origin, the logic of the self-evident normative ascendancy of facts
denotes the presence of the force which is supposed to validate breaches of

international law. This is another function of the principle of effectiveness.

But, as it has been demonstrated in the theoretical part of the present study,
those three “faces” of the principle of effectiveness do not “guarantee” that
the de facto state enters the realm of contemporary international law (via
statehood) solely on the basis of its effective existence. Such self-evident
normative force of facts has to be rejected. Menzel’s statement must be
introduced at this stage, in order to confirm the existence of the danger
connected with the misinterpretation and misuse of the essence and

consequences of facts:

“Eine falsch verstandene ,Faktizitit“ konnte [...] zu jenen
MiBverstindnissen fiihren, die eine milbrauchliche Verwendung der Formel
von der ,normativen Kraft des Faktischen im staatlichen Recht zu

gewissen Zeiten bereits ausgeldst hat.”**’

One of the “faces” of the principle of effectiveness, namely the notion of
fait accompli is the issue of special importance as it represents the political
peril facing the international legal order. The problem is that the
maintenance of the politics of fait accompli is essentially the realization of
the discretion of states. It has to be borne in mind that “it is the subjects of
international law who are the sole law-creating agents.”**® States create the

norms of public international law and they also pursue their political

7 E. Menzel, Grundprobleme der Ermittlung, Anwendung und Geltung von Normen des

Volkerrechts, Vom gegenwirtigen Stand der Volkerrechtstheorie, in: JuS, Zeitschrift fiir

Studium und Ausbildung, Jg. 3, Heft 2, 1963, p. 50

¥ G. Schwarzenberger, The Inductive Approach to International Law, London, 1965, p. 19
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interests, and the materialization of this situation is sometimes expressed
through the emergence of a fait accompli in the form of a de facto state. It
follows that the actors which legislate on the international plane implement,
at the same time, the policy which endangers the very essence of

international law.

It has been suggested that the solution to the problem must inevitably be
based on the consideration of both, legal and political elements.”* The
problem connected with the notion of fait accompli denotes the existence of
a situation in which politics override the law. At the international level, this
state of things denotes the adaptation of public international law to factual
situations. It has to be stressed that the state of things described above
endangers the international legal order, as it introduces external factors into
the realm of this system: “Das normative Selbstverstindnis kann durch
soziale Tatsachen, die von auBen ins Rechtssystem eingreifen, dementiert

werden.”??

Thus, it is evident that in certain cases, facts can jeopardize the essence of
law and normative values connected with it. The question remains, whether
public international law is really so weak that it cannot cope with the
existence of firmly established factual situations, especially if they represent
consequences of violations of its norms. It is true, that a domestic legal
system can overcome effects of the existence of a situation which
contradicts the requirements of law. This is true because of the presence of a
respective enforcement authority, acting on the basis of compulsion, or
constraint, within the frontiers of one particular state: “Das VR, dem im
allgemeinen diese Moglichkeit fehlt, muf3 sich [...] auch in die schlechte
Wirklichkeit fiigen.”*' This pessimistic approach to the international legal

order denotes the preponderance of facts over the law.

With regard to the emergence and existence of a de facto state, the state of

things described above means the inclusion of this kind of territorial unit in

9 See E. Menzel, Grundprobleme der Ermittlung, Anwendung und Geltung von Normen
des Volkerrechts, Vom gegenwértigen Stand der Volkerrechtstheorie, in: JuS, Zeitschrift
fiir Studium und Ausbildung, Jg. 3, Heft 2, 1963, p. 51
%0 J. Habermas, Faktizitit und Geltung, Beitréige zur Diskurstheorie des Rechts und des
demokratischen Rechtsstaats, Frankfurt am Main, 1992, p. 52
»1 G. Dahm, Vélkerrecht, Bd. 1, Stuttgart, 1958, p. 19
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the realm of public international law. The inclusion mentioned above is
aimed at the alteration of boundaries of the established states system, as the
de facto state tries to obtain the status of a state and to acquire the
international legal personality. It has to be borne in mind that the notion of
secession frequently appears in the form of a mode of creation of the de
facto state, and the process of acquisition of the international legal

personality is essentially of a legal character:

“Eine Verdnderung des Status quo hinsichtlich der Anzahl der
Volkerrechtssubjekte tritt nur bei volkerrechtlichen Tatbestinden ein, die
Entstehung von Neustaaten (durch Sezession oder Dismembration) oder

Untergang alter Staaten [...] genannt werden.”>>

The problem is to clarify, whether public international law allows the de
facto state to enter its realm. It is important to note in respect of the latter
possibility, that the assertion has been made, according to which, the norms
of international law attach legal effects and consequences to factual
situations.”> This is the expression of the “functioning” of the principle of
effectiveness, it serves as a vehicle attributing legal effects to factual

situations.

The assertion concerning a self-evident normative force of facts denotes the
existence of a “weak” international legal system, but the de facto state must
represent itself an entity with legal dimensions, in order to become part of
the international legal system. Whether this status can be guaranteed solely
on the basis of the effectiveness of a particular territorial unit, remains the
issue to be clarified in this study. If effective control is not sufficient in this
respect, the factors must be introduced, the lack of which hinders the de
facto state in establishing itself as an international legal person. But before
addressing these issues, it is important to refer to the notion of secession

which represents the common “mode of emergence” of the de facto state.

2.9, Verosta, Rechtsgeschichte und Reine Rechtslehre: Zugleich ein Beitrag zum Problem
der Bezichung zwischen Faktizitdt und Normativitét, in: S. Engel / R. A. Métall (eds.),
Law, State, and International Legal Order, Essays in Honor of Hans Kelsen, Knoxville,
1964, p. 359
3 See J. L. Kunz, Statisches und dynamisches Vélkerrecht, in: A. Verdross et al. (Hrsg.),
Gesellschaft, Staat und Recht, Untersuchungen zur Reinen Rechtslehre, Frankfurt am Main,
1967, p. 230
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Chapter 4: Secession
4.1 Content of the notion of secession and its dimensions

Secession is that problematic manifestation which links the right of peoples
to self-determination with a de facto state. One can regard it as being
inherent in the notion of self-determination and others can assert that
secession is only an unintended by-product of this right. But most important

2

is that secession functions as a ‘“shadow” of self-determination in cases
where ethnic tension takes place and exacerbates interethnic tensions in
those situations. It is important at this point to introduce the definition of the

subject in question:

“By its very nature a secessionist endeavor involves an attempt by a
segment of a State’s population to withdraw both itself and the territory it
inhabits from the ambit of the governing State’s political authority. To put
the matter into the framework of a “rights” terminology, the secessionists
seek to assert their right to an independent, self-governing existence against

the State’s right to exercise political control over its citizens.”***

It is thus clear that secession denotes the termination of competence of
respective political and legal institutions over the territory involved and the
establishment of new bodies with the same capacities.> The primary aim of
the secessionist movements, namely the establishment of an independent
state as a result of the withdrawal mentioned above, has internal and
external dimensions. The former denotes that the political entity functions as
a “normal state” within its borders and exercises control over its population,
whereas according to the external dimension, a respective territorial unit
seeks international recognition: it wishes to be treated as a sovereign
independent state and to receive the rights and privileges enjoyed by
sovereign nations.”® It can be concluded that the scope of a secessionist bid
encompasses territory and its population. First of all, the issue of secession

is problematic because of its territorial concern. For the purposes of the

24 L. C. Buchheit, Secession: The Legitimacy of Self-Determination, Yale UP, 1978, p. 47
%3 See A. Pavkovié, Secession, Majority Rule and Equal Rights: A Few Questions, in:
Macquarie Law Journal, Vol. 3, 2003, p. 75
261, M. Frankel, International Law of Secession: New Rules for a New Era, in: Houston
Journal of International Law, Vol. 14, 1992, pp. 527-528
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present study secession has to be understood as a unilateral act aimed at

partial (or total) disruption of a respective “mother state”.

The problem is that secession offends territorial integrity of a respective
state. The principle of territorial integrity is considered to be of primary
importance in respect of achieving international security and preserving
stability in the world.”” So, the issue becomes more problematic when
bearing in mind the fact that the international community promotes two
principles that are difficult to reconcile with one another, namely the

28 1t is

territorial integrity of states and the self-determination of peoples.
also true that the principle of territorial integrity represents the basis of the
contemporary international system which is state oriented.”” The
interrelation between the notion of self-determination of peoples and the
principle of territorial integrity is expressed through the fact that, a claim
aimed at realizing external self-determination covers a claim to the territory,
and in doing so, this claim brings the concepts of secession and territorial

integrity to a state of interaction.**

Secession represents an expression of the external dimension of the right of
peoples to self-determination, and is activated if respective “self” is denied
the internal dimension of the right in question: the denial of internal self-
determination leads to the revival of the external right to self-
determination.”®' Secession has its own impact on the international political
and legal system. There is no compelling reason for arguing that this impact
will be positive in most situations. This fear was confirmed by the
Secretary-General of the UN during a press conference in which the stance
of the world organization on the issue of secession was expressed.
Respective passage reads as follows: “As an international organization, the

United Nations has never accepted and does not accept and I do not believe

Principle of Territorial Integrity?, in: IJBL, Vol. 2, 2005, p. 50
28 M. Griffiths, Self-Determination, International Society and World Order, in: Macquarie
Law Journal, Vol. 3, 2003, p. 48
9 See V. P. Nanda, Self-Determination Under International Law: Validity of Claims to
Secede, in: Case Western Reserve Journal of International Law, Vol. 13, 1981, p. 264
260y Gudelevi¢iiite, Does the Principle of Self-Determination Prevail Over the Principle of
Territorial Integrity?, in: IJBL, Vol. 2, 2005, p. 54
1 A J. Carroll / B. Rajagopal, The Case for the Independent Statehood of Somaliland, in:
The American University Journal of International Law and Policy, Vol. 8, 1993, p. 673

80



it will ever accept the principle of secession of a part of its Member

State.”??

The process of secession can be described as gradual or rapid. The former
entails specific arrangements between a seceding entity and the remainder
of a respective state during the transition period. It is of crucial importance
that an agreement is reached between the two entities in question and the
chance to reach this agreement is better, when the process has a gradual
character. Rapid secessions, on the contrary, increase the likelihood of war

due to frustrations caused by unsettled questions.**

Three constellations have to be examined which are relevant with regard to
the notion of secession. In the first one, a constitution of a state provides for
the right to secede. For example, the 1977 constitution of the Soviet Union
can be mentioned. If there is no such right in the constitution, it can be
derived from the consent of a central government. A typical case is the
secession of Eritrea from Ethiopia in 1993. The last and the most
problematic is the situation, where there is a claim to unilateral secession
and the central government resists that claim, there is no approval of it. This
latter constellation is critical because “It is only when there is disagreement
about whether the group should be allowed to secede that it matters whether
there is a right to secede.””** One possible result of this process is the
emergence of a de facto state, and this constellation has to be examined

thoroughly in the present thesis.

4.2 The just-cause theory of secession

The theory of secession is of great importance, as it can clarify the question,
which secessionist attempt has to be regarded as valid within the realm of

the self-determination of peoples. The national self-determination and

262 The Transcript of the Press Conference of the Secretary-General of the United Nations,
U Thant, held in Dakar, Senegal (4 January 1970), in: UN Monthly Chronicle, Vol. VII,
1970, p. 36
263 J. Duursma, Preventing and Solving Wars of Secession: Recent Unorthodox Views on
the Use of Force, in: G. Kreijen et al. (eds.), State, Sovereignty, and International
Governance, Oxford UP, 2002, p. 370
64 R. E. Ewin, Can There Be a Right to Secede?, in: Philosophy, Vol. 70, 1995, p. 349
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choice theories of secession are both unsustainable, because they
acknowledge an unconditional right of secession. The only “condition” is
the wish of a respective population, a matter which is of a purely subjective
nature. It is simply impossible to assert that such a difficult and dangerous
concept of secession can be based solely on the wish of the population, even
if this wish is expressed through the majority view. At the same time, those
theories do not provide for objective criteria to distinguish valid claims from
invalid ones. It is impossible to differentiate between just and unjust, valid
and invalid claims on the basis of the theories in question. Of course, it
cannot be asserted that every “minority nation” has the right to secede from
multiethnic states. If this proposition were guaranteed at the international
level, it would undermine the states system, it would lead to terrible results

in the end.?®

Thus, it is only the just-cause theory of secession which can be maintained
on the international plane. In contrast to the first two theoretical approaches
which are, by their very nature, utopian, the just-cause theory is realistic. It
does not provide for unconditional right of secession, it is not faced with all
those dangers which are inherent in two other assertions. It is exactly the
just-cause theory of secession which is crucial to my study. This theory
acknowledges only remedial, conditional or qualified right of secession, and
ascertains special criteria to determine which claim is valid and which is

not.

4.2.1 The criteria inherent in the just-cause theory of secession

It has to be stressed that unilateral secession presupposes the existence of an
eligible “self”, as the secessionist bid represents the realization of the right
of peoples to self-determination. Following criteria have been suggested in

order to justify the unilateral act of secession, assuming the existence of a

265 «“The existing regime has held its ground for a number of good reasons and most of all
because giving free reign to secession may lead to self-determination ad absurdum. Other
valid concerns include indefinite divisibility (internal as well as regional), otherwise known
as the domino effect; the issue of stranded majorities or trapped minorities; the non-
viability of the rump state; the danger of giving birth to non-viable entities which would be
a burden internationally; the damage done to the will of the majority; and the ability of a
minority to constantly blackmail the majority with secession.”, A. Heraclides, Ethnicity,
secessionist conflict and the international society: towards normative paradigm shift, in:
Nations and Nationalism, Vol. 3, 1997, p. 504 (italics in original)
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competent “self”: a) systematic and egregious injustices have been
committed by the “parent state” denoting that respective people are
misgoverned by the central government; b) the values protected by
secession are proportionate to the direct and foreseeable harms it causes; ¢)
the means of securing secession are moral.”®® The following quotation
expresses the very essence of the just cause for secession: “Secession is a
remedy, not a right: specifically, secession is a means to rectify past
injustices, to escape systematic and egregious discrimination, and to defend

. . 2
against aggression.”*®’

With respect to the requirement of proportionality, it has been emphasized
that the weighing of the benefits of seceding against foreseeable and direct
harms associated with secession leaves practically no space for
secessionists, who concentrate solely on their right to self-determination,
without taking into consideration moral responsibilities vis-a-vis their own
people and wider common values.”® With regard to the morality of
remedial secession, it has been argued that the initial presumption is to
respect the sovereignty and territorial integrity of existing states. Respective
peoples have the responsibility to make all reasonable efforts aimed at
realizing the right to self-determination short of secession, i.e. “less-than-
sovereign alternatives”*®’. Only after the exhaustion of those efforts, and the
demonstration of the will and capacity to establish a legitimate state, can
respective people be regarded as a “self” for the purposes of secession. But
even so, secession represents a remedy only if: a) there is a just cause on the
part of the people concerned: a historic territorial grievance, unjust
discrimination or self-defence; b) the benefits of secession outweigh the
foreseeable harm; c¢) primarily political dialogue and nonviolence, and only

as a last resort armed force, are used in pursuance of secession.?”’

According to Hannum, there are two instances in which secession should be

supported by the international community. The first one denotes the

66 - F. Lisée / L. Bissonnette, Quebec’s Urge: Autonomy or Independence?, in: The

Fletcher Forum of World Affairs, Vol. 16, 1992, p. 44
267 |
Ibid.
%% Ipid., p. 46
% Ipid., p. 47
270 1bjd.
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existence of massive and discriminatory human rights violations,
approaching the level of genocide. Thus, if there is no likelihood of a
change in the policy of central government, or if the majority of the
population supports respective policies, secession can be considered the
only effective remedy. Such exceptions are made in order to lessen human
suffering and they do not denote the acceptance of the “impossible equation

. 271
of one nation to one state.”

In the second case, a central government
arbitrarily rejects reasonable demands for local self-government or minority
rights. This kind of exception can take place only if minimal demands are

rejected.”’?

Heraclides enunciates four pivotal conditions (nos 1-4) and two
supplementary factors (nos 5-6) backing the realization of unilateral
remedial secession: 1) a considerable self-defined community having a solid
territorial base, representing the large majority in a respective region and
overwhelmingly supporting the breakaway; 2) systematic discrimination,
exploitation and injustice; 3) cultural domination over the community which
seeks separate existence; 4) rejection of peace talks by the “parent state”, no
accommodation on the basis of meaningful autonomous rule, repression or
manu militare; 5) conflict settlement and regional peace following the
separation; 6) respect for human rights of minorities living in the new

state.273

Rai¢ has summarized particular requirements for unilateral remedial
secession:

“Within the framework of the qualified secession doctrine, there is general
agreement on the constitutive parameters for a right of unilateral secession
which may be summarized as follows:

(a) there must be a people which, though forming a numerical minority in
relation to the rest of the population of the parent State, forms a majority

within an identifiable part of the territory of that State;

"' H. Hannum, The Specter of Secession, Responding to Claims for Ethnic Self-
Determination, in: Foreign Affairs, Vol. 77, 1998, p. 16
2 Ipid., pp. 16-17
13 A. Heraclides, Ethnicity, secessionist conflict and the international society: towards
normative paradigm shift, in: Nations and Nationalism, Vol. 3, 1997, p. 509
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(b) the people in question must have suffered grievous wrongs at the hand

of the parent State from which it wishes to secede [...], consisting of either
(i) a serious violation or denial of the right of internal self-determination
of the people concerned (through, for instance, a pattern of
discrimination), and/or
(i) serious and widespread violations of the fundamental human rights of
the members of that people; and

(c) there must be no (further) realistic and effective remedies for the

peaceful settlement of the conflict.”*”*

According to Nanda, even if we assume that the right to secession is
permissible and represents a legitimate manifestation within the realm of
public international law, the application and implementation of this right
would be connected with some intrinsic difficulties, as the establishment of
the minimum standards of legitimacy requires the identification of: a) the
group that is claiming the right of self-determination; b) the nature and the
scope of the claim; c) the underlying reasons for the claim; d) the degree of

the deprivation of basic human rights.*”

The Supreme Court of Canada addressed the issue of secession in the case
referred to as the Quebec Secession Reference. The court rejected the
validity of unilateral secession under domestic and international law, and
enunciated following principles in its ruling: the right of peoples to self-
determination represents an acknowledged principle of international law,
but this right is usually realized by means of internal self-determination
aimed at accommodating a respective community within the borders of an
existing state. An exception arises when colonial or oppressed peoples are
involved (this exception was not applicable to Quebec).>”® The role of the
international community has been regarded as the issue having decisive
importance with regard to the problem of legitimization of a secessionist

claim. It has been stressed that, although Quebec might secede unlawfully,

M D. Rai¢, Statehood and the Law of Self-Determination, Developments in International
Law, Vol. 43,The Hague et al., 2002, p. 332
215y, P. Nanda, Self-Determination Under International Law: Validity of Claims to Secede,
in: Case Western Reserve Journal of International Law, Vol. 13, 1981, p. 275
276 p_ Leslie, Canada: The Supreme Court Sets Rules for the Secession of Quebec, in:
Publius: The Journal of Federalism, Vol. 29, 1999, p. 146
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its independence might eventually be accorded legal status through foreign
recognition (including by Canada). Such action, taken in accordance with
the principle of effectiveness, represents the adaptation to “empirical fact”,

but does not confer legality retroactively.?”’

4.2.2 Content of the just-cause theory of secession

Thus, only conditional, qualified or remedial right of unilateral secession
can be maintained on the international plane. This remedial right to secede
unilaterally is directly linked with the self-determination of peoples. To say
precisely, the transition from an internal dimension of self-determination to
the external one denotes that there is the entitlement to unilateral secession,
when internal self-determination is beyond reach. Secession is in this case
the mode of implementation of external self-determination. It follows that
the holder of the right to secede must be a “people”, as it was in the case of
self-determination, because “What secedes is not simply a bunch of human
beings, a multitude, but a people. And, consequently, what needs a right to
secede is a people.”””® But the term “people” is modified in the sense of

unilateral remedial secession, it is different from that general notion.

Rai¢ describes the holder of the right of unilateral remedial secession as a
“minority-people”, as he refers to the criteria of unilateral secession, and
stresses that, since the notion of secession denotes the separation of a part of
the territory of a state, a “people” must constitute a numerical minority in
relation to the rest of the population of the state in question, but a numerical

27 Bartkus refers

majority within the borders of a certain coherent territory.
to a “distinct community” as a holder of the right to unilateral secession and
mentions objective characteristics (language, religion, ethnicity etc) as
features of a respective “self”.”* An important conclusion has to be made
with regard to the holder of the right of secession. Terminology can be

different, but the decisive criterion is that the group, which claims to secede,

77 |bid.
28 R. E. Ewin, Can There Be a Right to Secede?, in: Philosophy, Vol. 70, 1995, p. 351
(italics in original)
¥ D. Rai¢, Statehood and the Law of Self-Determination, Developments in International
Law, Vol. 43,The Hague et al., 2002, p. 366
20y 0. Bartkus, The Dynamic of Secession, Cambridge UP, 1999, p. 14
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must constitute the majority within a defined territory it inhabits, otherwise

the claim in question is invalid.

The next criterion for the legitimacy of secession refers to the violation of
the right of internal self-determination. The first question concerns the issue,
as when it can be asserted that there is such a violation in general. The
second one regards the amount of violation, which must be reached for the
transition of internal self-determination into the external dimension of this
right. Rai¢ has summarized following requirements (bearing in mind the
circumstances of the cases of Bangladesh and Croatia), establishing in

combination or otherwise the violation of internal self-determination:

“(a) governmental conduct constituting a formal denial of a people’s right to
internal self-determination (Bangladesh after the suspension of the first
session of the National Assembly and Croatia after the coup d’état), or

(b) a policy of indirect discrimination denoting a situation in which a people
is formally granted the right of internal self-determination, but is denied (the
exercise of) this right in practice [...], or

(c) a widespread and serious violation of fundamental human rights, most
notably the right to life (Bangladesh, Croatia) which would certainly include
the practice of genocide (arguably Bangladesh) and the practice of ‘ethnic

. . 281
cleansing’ (Croatia).””®

It has been stressed by another author that the test, to determine severe
deprivation of human rights for the purposes of secession, involves the
examination of the extent, to which a respective group is subjected to
subjugation, domination and exploitation, and the corresponding extent, to
which its individual members are deprived of participatory rights. It follows
that once this test is met, along with the requirement of legitimacy attached
to the claim of territorial separation on the basis of the evaluation in
respective contextual setting, the international community should recognize

.. . 282
the claim in question.*®

1 D, Raig, Statehood and the Law of Self-Determination, Developments in International
Law, Vol. 43,The Hague et al., 2002, p. 368 (emphasis in original)
22y P. Nanda, Self-Determination Under International Law: Validity of Claims to Secede,
in: Case Western Reserve Journal of International Law, Vol. 13, 1981, p. 278
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After this comprehensive description, the amount of violation has to be
examined. Reference has been made to the threat of a respective group’s
existence, and it has been stated that secession must be considered as a
remedy if, for example, it seems impossible to save the existence of a people
which is entitled to self-determination and which inhabits a defined
territory.”® Of course, there are no definite criteria in this regard. It cannot
be asserted that, in each and every single case, the level of suffering must be
equal to the results of the situation in Bangladesh. Rather, the amount of
suffering can be different in various constellations, but it does not mean that
every group is entitled to claim secession just as it likes, also when the
degree is lower. Each situation should be treated by the international
community as an individual case, and respective decisions should be made

in accordance with this attitude.

The next requirement with regard to the right of unilateral remedial
secession is the exhaustion of peaceful remedies, of all other solutions short
of secession. It has to be mentioned that juridical remedies, as well as
political arrangements, have to be exhausted to validate the claim to
unilateral remedial secession. This criterion also requires the exhaustion of
both, local and international peaceful solutions. Again, negotiations between

respective entities are of great importance in this regard.

The result of non-exhaustion of these solutions has to be examined. It
follows that in such case, respective claim to unilateral remedial secession is
regarded as invalid under international law, because it represents an abuse
of the right of self-determination. This requirement is obligatory and has
thus to be met, there is no discretion left for a secessionist entity.?** It has to
be asserted that if those reasonable arrangements, proposed by secessionists
for a peaceful solution, have been deliberately rejected by the respective
majority of a state, this situation is equal to the exhaustion of peaceful

solutions short of secession which were mentioned above.

2 D. Murswiek, The Issue of a Right of Secession-Reconsidered, in: C. Tomuschat (ed.),
Modern Law of Self-Determination, Dordrecht, 1993, p. 27
% See D. Rai€, Statehood and the Law of Self-Determination, Developments in
International Law, Vol. 43,The Hague et al., 2002, pp. 370-371
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4.3 Assessment of the concept of secession within the realm of
public international law

Secession does not represent a clear-cut manifestation within the realm of
public international law. It is true that this claim is mostly made in
furtherance of the right of peoples to self-determination, and respective
secessionist leaders assert that their claim is based on this right, as such, but
maybe some of them forget one “detail” which seems to be decisive: “It is
necessary to distinguish between secession in pursuance of, and in violation
of, self-determination.”®® If secession violates the right to self-
determination, the secessionist claim cannot be regarded as valid under

international law.

As with regard to the guiding principles in the context of the international
community’s response to secessionist claims, it has been emphasized that
the critical questions denote, whether the subgroup’s loss of identity is real,
and whether its demands are compatible with basic community policies.
Thus, the response to the claim made in furtherance of self-determination
implies the application of the test of reasonableness, under the consideration
of the total context of such a claim (potential effects of grant or denial of
self-determination on the communities involved, neighbouring regions and

the international community).”*

Despite the fact that the “general bias against secession has collapsed™®®’, it
has been emphasized that the recognition of self-determination as a
principle of customary international law has not been accompanied by the
recognition of a right of substate groups to secede, and the territorial
integrity of states generally prevails over the right of secessionist self-
determination.**® Further flaw connected with the notion of secession is that
the concept in question is imprecise, and there are neither objective

standards, nor viable machinery, in order to apply respective standards even

857, Crawford, The Creation of States in International Law, Oxford, 1979, p. 258
6 . Suzuki, Self-Determination and World Public Order: Community Response to
Territorial Separation, in: Virginia Journal of International Law, Vol. 16, 1976, p. 784
7 E. W. Borntrager, Borders, Ethnicity and National Self-determination, Ethnos; 52, Wien,
1999, p. 76
8 P J. Monahan, The Law and Politics of Quebec Secession, in: Osgoode Hall Law
Journal, Vol. 33, 1995, p. 20
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d.

if the consensus is reache Moreover, following shortcomings of the

notion of secession have been summarized by Horowitz:

1) There are always ethnic minorities in secessionist regions and secession
does not create homogeneous successor states championed by its
proponents. Nor does secession reduce conflict, violence or minority
oppression after the establishment of a successor state, and guarantees of

minority protection in such a state are likely to be illusory;

2) Secession is an ineffective solution to the problem because it only
proliferates the arenas in which the problematic issue of intergroup political

accommodation must be addressed;

3) Secession enables the former minority, which now represents the
majority, to cleanse the new state of its own minorities and impels the
former “parent state” to do the same with members of the secessionist
community who are left on the wrong side of a newly emerged international

boundary;

4) Secession or partition converts a domestic ethnic dispute into a more
problematic international one, and the prospect of international warfare

becomes a real danger;

5) The right to secession will undermine the attempts to achieve interethnic
accommodation within states. It is important that the main reason, why
states are reluctant to devolve power to territorially concentrated minorities
on the basis of regional autonomy, or federalism, is their fear that it will

encourage secessionist sentiments;

6) The secession of one region upsets ethnic balances and compels groups in
other regions to push for the reconsideration of the issue, whether to remain

in the existing arrangement, i.e. the “domino effect” takes place;

7) A right to secession effectively advantages militant members of

respective ethnic groups at the expense of conciliators;

9y, P. Nanda, Self-Determination Under International Law: Validity of Claims to Secede,
in: Case Western Reserve Journal of International Law, Vol. 13, 1981, p. 265
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8) The position of some proponents of the right to secession that this right is
justified only if other solutions are unalterably opposed, or minorities have
been victimized, does not work out moderately in practice because it is an

incentive to ethnic polarization;

9) Secession is, by its very nature, an anti-state movement and the
international law that forgets that states are its main subjects risks its own

survival. >’

Bearing in mind these considerations, it has to be stressed that secession is a
concept that should be approached with certain precaution. An important
issue with regard to secession is its international regulation, the attitude of
the international community towards a secessionist bid. State practice can be
regarded as a meaningful source, if one decides to draw conclusions in
different cases concerning the validity of the claim to secede. If we turn to
history, it becomes clear that territorial boundaries remained relatively
stable (with the exception of decolonization) for a half century, after the
Second World War till the end of the Cold War, but the nineties brought
such developments which have altered this state of affairs: the reunification
of Germany, the dissolution of the USSR, the SFRY and Czechoslovakia,
secession of Eritrea from Ethiopia, and of Somaliland from Somalia, and the

detachment of Kosovo from Serbia.?’"

It is important to note that the international practice concerning the claims to
secession is problematic in terms of providing a clear-cut answer with
regard to the status of the claim in question within the realm of public
international law. This assertion is confirmed by the developments which
took place in the former Soviet Union and Yugoslavia. For example, in the
case of the Baltic states, it has been emphasized that there was no
international recognition accorded to them until Russian President Boris
Yeltsin approved Latvian and Estonian independence in August 1991.%% It

follows that the international community did not recognize new states until

20 D, L. Horowitz, The Cracked Foundations of the Right to Secede, in: Journal of
Democracy, Vol. 14,2003, pp. 5-14
*!'Ipid., pp. 6-7
2 P. J. Monahan, The Law and Politics of Quebec Secession, in: Osgoode Hall Law
Journal, Vol. 33, 1995, p. 22
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they had already achieved “de facto sovereignty”, and this case cannot be
regarded as an argument supporting the recognition of the right to secession

within the realm of customary international law.>”

With respect to the
situation in the former Yugoslavia, it has been stressed that this was not a
case of secession, but of the dissolution of an existing state, so as that state
no longer possessed the legal personality, individual republics of the
federation could be recognized without addressing the issue of secession

and calling into question the principle of territorial integrity.**

4.4 The case of Chechnya: a challenge to international law

It has to be noted at this point that examples of successful secessionist
attempts do not provide a compelling argument in favour of secessionist
self-determination on the international plane, because these cases are
“accompanied” with examples of unsuccessful campaigns. It is thus
important at this stage to introduce the case of Chechnya as an example

confirming the complexity of the problem in question.

4.4.1 Historical context

On 1 November 1991, retired Soviet General Jokhar Dudayev, former
commander of an air force division in the Estonian city of Tartu, issued his
first decree in the capacity of the President of Chechnya, declaring his
homeland an independent state.””> Chechens have experienced an uneasy
relationship with Russia for a long period of time. The first encounter
between the regular Russian army and this mountain people is considered to
have been in 1722 and is connected with the expansion of the Russian

Empire under Peter the Great. >

During the subsequent advance of Russia
to the south in the years that followed, the Chechens and other peoples of
the North Caucasus responded with strong resistance. The most important

and prominent leaders of the resistance movement were Sheikh Mansur and

%3 |bid.
2 Ipid., pp. 22-23
%5 C. Gall / T. de Waal, Chechnya, Calamity in the Caucasus, New York / London, 1998,
p- 99
% Ibid., p. 37
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Imam Shamil. Despite this uncompromising struggle, Russian forces finally
defeated the Chechens and other mountain peoples in the Caucasus War
(1817-64).*7 Thus, as a consequence of an imperial conquest, Chechnya

was incorporated into the Russian Empire in 1864.%%

After the establishment of the Soviet rule in the Caucasus, the region of
Chechen-Ingushetia was granted the status of an “autonomous republic” on
5 December 1936.%%° After the insurrection of 1940, the Chechens were
deported en masse to Central Asia by Stalin (in 1944), as he claimed that all

Chechens were traitors and had supported the Nazis.**

The territory of the
Chechen-Ingush Autonomous Soviet Socialist Republic (ASSR) was
distributed to neighboring entities, the property was given to ethnic Russian
settlers (including Terek Cossacks, North Ossetians and ethnic groups
residing in Dagestan) relocated to the territory in question, but on the basis
of Khrushchev’s rehabilitation decree of 1957, the Chechen-Ingush ASSR
was eventually restored (although with different boundaries), and the

Chechens were allowed to return to their homeland.>*!

Gorbachev’s campaign of “glasnost” and “perestroika”, eventually leading
to the disintegration of the Soviet Union, served as a vehicle in furtherance
of the idea of the Chechen independence, as the state of affairs was
somehow similar to the developments of 1918 when the people of the North
Caucasus had first asserted independence. Thus, there was again confusion
in the central government exacerbated by the power struggle between the
USSR and the Russian Soviet Federative Socialist Republic (RSFSR, later

the Russian Federation), so the Chechens tried to take advantage and in

7 C. Brandt Ahrens, Chechnya and the Right of Self-Determination, in: Columbia Journal
of Transnational Law, Vol. 42, 2004, p. 595
2% T.N. Tappe, Chechnya and the State of Self-Determination in a Breakaway Region of
the Former Soviet Union: Evaluating the Legitimacy of Secessionist Claims, in: Columbia
Journal of Transnational Law, Vol. 34, 1995, p. 273
%9 C. Gall / T. de Waal, Chechnya, Calamity in the Caucasus, New York / London, 1998,
p- 55
3% C. Brandt Ahrens, Chechnya and the Right of Self-Determination, in: Columbia Journal
of Transnational Law, Vol. 42, 2004, p. 596
%! See W. Hayden, Seeds of Unrest: The Political Genesis of the Conflict in Chechnya
(1990-1994), in: The Fletcher Forum of World Affairs, Vol. 24, 2000, pp. 52-53
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November 1990 the Chechen National Congress declared the sovereignty of
the Chechen-Ingush Republic.*”

It has to be mentioned at this stage that, according to the intention of the
Congress, the entity would sign the union and federal treaties of the USSR
on equal footing with the union republics, and on 17 March 1991, the
majority of voters of the newly emerged political unit voted in favour of
preserving the USSR.*® It follows that the declaration made by the
Congress did not necessarily imply outright independence as a state. Indeed,
as it has been stressed, Yeltsin’s famous phrase (addressed to respective
subjects of the federation) -“take as much sovereignty as you can swallow”-
and subsequent development described as the “parade of sovereignties”,
demonstrated that after the declaration of Russian sovereignty in 1990, it
was fashionable to talk loosely about the notions of “sovereignty” and
“independence”.”** Thus, it has to be concluded that the proclamation of the
Congress mentioned above “was in this spirit, a declaration of intent to lay
claim to more economic and political power as the hold of Moscow over the

regions dwindled.”*

This state of affairs changed after Dudayev’s election and his declaration of
independent Chechnya. As the Soviet Union collapsed, and Russia was
accorded international recognition in December 1991, President Yeltsin
tried to preserve the federal structure of the state on the basis of the
arrangement, which would grant constituent republics the power over their
own foreign and economic affairs, with the exception of budgetary, defense
and currency issues, but Chechnya-Ingushetia and Tatarstan refused to sign
the Federation Treaty.”*® In 1992 Ingushetia broke off from Chechnya in

307

order to remain in the Russian Federation. The Russian Federation

supported the Chechen opposition to Dudayev by military means, and tried

392 C. Brandt Ahrens, Chechnya and the Right of Self-Determination, in: Columbia Journal
of Transnational Law, Vol. 42, 2004, p. 597
3% 1hid.
3% C. Gall / T. de Waal, Chechnya, Calamity in the Caucasus, New York / London, 1998,
p. 83
% Ibid.
3% 1. P. Bellocchi, Recent Developments: Self-Determination in the Case of Chechnya, in:
The Buffalo Journal of International Law, Vol. II, 1995, p. 186
7 Ibid., p. 187
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to get him overthrown, but all those efforts were unsuccessful and the
situation deteriorated to the extent that Russia invaded the republic in

December 1994,3%

It was not the “small victorious war” hoped for by the Russian Defense
Minister Grachev, moreover, the outcome of the war was disastrous for the
Russian Federation. Russia was defeated and, as a consequence of this war,
the peace treaty, the Khasavyurt agreement, was signed on 31 August 1996
by a new Chechen leader, Aslan Maskhadov and the Russian Security
Council Secretary, Lt. General Alexander Lebed.’®” This document
postponed the solution of the status of Chechnya for five years (until 31
December 2001), and the parties were obliged to avoid the use or threat of

force and respect the right to self-determination.’'°

In the “Treaty on Peace
and the Principles of Joint Relations between the Russian Federation and the
Chechen Republic Ichkeria” of May 12, 1997, parties agreed to refrain from
using force or the threat of force and to build their relations on the ground of

. . 311
international law.

It has to be noted at this point that the arrangement
described above was interpreted by the parties differently: Maskhadov
considered his republic as a sovereign independent state, as a subject of
international law, whereas the Kremlin regarded Chechnya as part of the
Russian Federation, albeit with a higher degree of independence than

Tatarstan.>'?

The fact is that the newly emerged Chechen Republic of Ichkeria, which
enjoyed de facto independence from Russia, was not accorded widespread
and substantive recognition by the members of the international community.
The attitude of western powers towards the problem of Chechnya during the
war was mostly guided by the assertion that what was happening there was

Russia’s “internal affair”:

87 G. Mathers, The Lessons of Chechnya: Russia’s Forgotten War?, in: Civil Wars,
Vol. 2, 1999, p. 100
39 1bid.
310 C. Gall / T. de Waal, Chechnya, Calamity in the Caucasus, New York / London, 1998,
p. 359
"' T. A. Frommeyer, Power Sharing Treaties in Russia’s Federal System, in: Loyola of Los
Angeles International and Comparative Law Journal, Vol. 21, 1999, p. 46
312 A, Frenkin, Lehren aus dem Tschetschenienkrieg, in: Européische Sicherheit, 46. Jg.,
1997, p. 40
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“[...] Western leaders wanted to give credit to the leader in Moscow for all
good things, while absolving him of responsibility for bad things by
claiming that his powers were limited. And then as now, most Western
leaders failed to see what the stakes were and how their approach, [...] was
contributing to the very things that the Western elites said they did not

want 59313

Indeed, it was clear that the priority of the West was to see Yeltsin re-
elected and they were prepared to overlook what was going on in

Chechnya.*"*

It has been stressed that “The issue was really one of freedom
and human rights of a long-oppressed people.”'> Thus, the right of peoples
to self-determination was applicable to the case of Chechnya, but the
response of the international community did not support the claim aimed at

realizing the external self-determination, i.e. secession.

At the same time, the problem had its internal dimension, the situation
inside Chechnya was chaotic, and it can be asserted that Chechens failed to
build a modern viable state. After the election of Aslan Maskhadov as the
President of the Chechen Republic of Ichkeria in 1997, government posts
were handed out to radical Islamists, including one of the most prominent
warlords Shamil Basaev, who became deputy Prime Minister. Later Basaev
resigned in order to lead the opposition together with a radical Islamist
known as Ibn-ul Khattab.’'® Shortly after Maskhadov’s election, the
warlords formed a council they called Majlis-ul Shura (People’s Council)
which was presided over by Basaev.’'’ It follows that parallel institutions
emerged within Chechnya itself, and warlords acquired their “spheres of

influence”.

A series of events altered the status quo drastically: in August 1999 Basaev

and Khattab led a group of mujahedeen into Dagestan, in support of an

33 P, A. Goble, Chechnya and Its Consequences: A Preliminary Report, in: Post-Soviet
Affairs, Vol. 11, 1995, p. 26
314 C. Gall / T. de Waal, Chechnya, Calamity in the Caucasus, New York / London, 1998,
p. 316
13 Ibid., p. 370
316 See M. Bowker, Russia and Chechnya: the issue of secession, in: Nations and
Nationalism, Vol. 10, 2004, pp. 469-470
31" N. Abdullaev, Chechnya Ten Years Later, in: Current History, A Journal of
Contemporary World Affairs, Vol. 103, 2004, p. 333
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Islamist uprising, and seized certain mountain districts. But the local
government, with the support of Russian troops, expelled the rebels, albeit
with significant losses. A month after that raid, the Chechens were blamed
by Moscow for explosions of apartment buildings in Russia, despite the fact
that no decisive evidence was found which would prove respective
assertions.’'® As a consequence of this state of things, “In the early days of

October 1999, Russian tanks rolled into Chechnya for the second time.”*"

Russia’s new leader, Vladimir Putin, declared victory in April 2000 but
rebels still fought a guerilla warfare and terrorist attacks were also carried
out. Moscow has responded with “zachistki”, which too often were
indiscriminate by their very essence, and many innocent Chechens were
affected by them and were taken to the “filtration centres”.’*® These
circumstances demonstrate that the second Chechen campaign was an
extremely brutal one. In March 2003 a referendum was conducted in
Chechnya which certified the status of Chechnya as part of the Russian
Federation, and later in October Akhmad Kadyrov was elected as president
of Chechnya.’*' Thus, the status of the Chechen Republic today is that of a

constituent entity of the Russian Federation.>**

4.4.2 Assessment of the Chechen secessionist claim

As it is evident from these considerations, the international community has
not recognized secessionist self-determination in the case of Chechnya. The
case in question has been examined by Bellocchi in connection with EC
guidelines for the diplomatic recognition of former Soviet republics. It has
been stressed in respect of the period preceding the first military campaign

that democratic elections were held in Chechnya, and the peaceful principles

318 M. Bowker, Russia and Chechnya: the issue of secession, in: Nations and Nationalism,
Vol. 10, 2004, p. 470
39 N. Abdullaev, Chechnya Ten Years Later, in: Current History, A Journal of
Contemporary World Affairs, Vol. 103, 2004, p. 333
320\, Bowker, Russia and Chechnya: the issue of secession, in: Nations and Nationalism,
Vol. 10, 2004, p. 471
32! C. Brandt Ahrens, Chechnya and the Right of Self-Determination, in: Columbia Journal
of Transnational Law, Vol. 42, 2004, p. 599
322 See Article 65 (1) of the Constitution of the Russian Federation, available on the official
web portal of the President of Russia, at:
http://www.kremlin.ru/eng/articles/ConstEng3.shtml [accessed: 20.07.2008]
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of the UN Charter were observed. On the other side, Russia violated those
principles by its aggression. As there was a requirement concerning the
respect for the rights of ethnic groups in those guidelines, it has been noted
that Chechnya allowed Ingushetia to secede peacefully, whereas Russia
reacted violently to Chechnya’s claim from the beginning, as it first tried to
send troops into the territory in question at the end of 1991. Furthermore,
the character of the war fought by Chechnya has been described as

defensive, Grozny was defended against an aggressor.

Regarding the requirement to settle questions of secession by agreement and
arbitration, it has been emphasized that Russia chose the use of armed force

323 Moreover, it has also been submitted that

instead of peaceful efforts.
Chechnya satisfied the traditional or empirical criteria for statehood: a) the
long history and distinct culture of the Chechens, along with the autonomy
they enjoyed, denote the distinctness of the people and respective right to
self-determination under the subjective test; b) the Chechen government of
Jokhar Dudayev has claimed the territory of the Chechen-Ingushetia minus
the territory that the Ingush people had ceded from it, it contained a
population of approximately 750, 000 people, mainly of Chechen decent.’**
Moreover, the Chechen claim to secession has been backed by a lack of
representativeness of the central government (in respect of the people in
question) and the notion of people’s choice: the Chechens have evidently
spoken on the issue of secession through the election of a secessionist
government under Dudayev, and through the wave of volunteers willing to

defend their homeland.*%

Indeed, the degree of the lack of representativeness has been emphasized by
Charney, as he refers to the parallels which bear the cases of Chechnya and
Kosovo. This author notes that, in both instances, ethnic minorities sought
autonomy or independence from relatively non-democratic and dictatorial

regimes.””® At the same time, the Chechen claim to secessionist self-

333 L. P. Bellocchi, Recent Developments: Self-Determination in the Case of Chechnya, in:
The Buffalo Journal of International Law, Vol. II, 1995, pp. 187-188
324 bid., p. 189
2 Ipid., p. 190
205 L Charney, Self-Determination: Chechnya, Kosovo, and East Timor, in: Vanderbilt
Journal of Transnational Law, Vol. 34, 2001, p. 456
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determination has been criticized by asserting that Chechnya’s path to
declaration of independence was a unilateral process devoid of efforts of
negotiated accommodation. It has been alleged that Chechnya managed to
secede, de facto, without a major use of force within the period of the
collapse of the USSR and the emergence of a relatively stable Russian
government two years later. But during the period of de facto independence,
the Chechens failed to build a viable state. At the same time, there was no
solid support accorded to the claim of Chechen self-determination, it
follows that the international community accepted the view that Chechnya

should remain a constituent part of Russia.*”’

It has been stressed by another author that Chechnya had no right in
domestic law to claim independence, as an autonomous republic, it had no
right to secede from the RSFSR or from its successor, the Russian
Federation. Furthermore, it has been noted that Chechnya rejected the
Federation Treaty and turned down participation in the referendum of
December 1993 (which created the Russian Federation), but the Russian
Constitutional Court in 1995 confirmed that Chechnya remained a

constituent part of the Russian Federation.**®

The problem of the democratic deficit in Chechnya has also been regarded
as an impediment to the realization of external self-determination: even if
we accept that the majority wanted independence of Chechnya, it was clear
that a substantial minority did not. So, there was the problem of “trapped
minorities” which fled the republic after Dudayev assumed power, while
Ingushetia seceded from Chechnya to rejoin the Russian Federation.’ At
the same time, it has been emphasized by the author that this did not mean,
that Yeltsin had no choice but to resort to force. Reference has been made to
the statement of the former Prime Minister, Sergei Stepashin, who later
acknowledged that the war was a mistake, and the former Nationalities

Minister, Galina Starovoitova, also stated in an interview that it would have

327 bid., pp. 462-463
328 M. Bowker, Russia and Chechnya: the issue of secession, in: Nations and Nationalism,
Vol. 10, 2004, pp. 472-473
2 |bid., p. 473
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been possible for Yeltsin to achieve a compromise if he had made more

effort to meet with Dudayev directly.**°

Doubts were raised, whether the decision to use force was in accordance
with the domestic legal order of the Russian Federation. In 1999 Yeltsin
faced impeachment charges on this issue and survived, despite the fact that
the majority in the State Duma voted in favour of impeachment, because the

constitution required an absolute two-thirds majority in such cases.™>"

Last but not least, it has been argued that independence would not
necessarily have saved Chechnya from Russian interference, this was
demonstrated by reference to Moscow’s military involvement in Georgia,
Moldova and Tajikistan. It has been stressed that, there is no reason to
submit the argument that independence would have brought peace and
stability to Chechnya: during the period of de facto independence, chaos
overwhelmed Chechnya and Moscow faced a security threat in Chechnya
before Yeltsin resorted to force. Furthermore, the governments of other
political entities in the region wanted Moscow to remain in the Caucasus,

because they feared that Chechnya’s instability could spread.’

With respect to the judgment of the Russian Constitutional Court, it has to
be stated that this judicial body applied the Friendly Relations Declaration
of 1970 (together with the constitutional law of the Russian Federation), in
order to prove the compatibility with the right of peoples to self-
determination of the constitutional goal of preserving the territorial integrity

of the Russian Federation.**’

But as it has been stressed, the Court
misinterpreted the very essence of the saving clause enshrined in that
document: the Court failed to mention the last part of the saving clause,
according to which, only the state having a “representative government”
(i.e. the government making no distinction as to race, creed or color) can

claim that its right to territorial integrity supersedes the claims made in

furtherance of the secessionist self-determination.

30 Ipid., pp. 473-474
31 Ibid., p. 474
32 bid., p. 475
33 P, Gaeta, The Armed Conflict in Chechnya before the Russian Constitutional Court, in:
EJIL, Vol. 7, 1996, p. 565
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Thus, the Court avoided the central question raised by the clause in
question: was the Russian government sufficiently representative and not
discrimina‘[ing?334 It has been stressed that the determination of the Court,
emphasizing the compatibility with general international law of the
constitutional principle of Russia’s territorial integrity, could not be made
on the basis of the Friendly Relations Declaration without some
examination of the representativeness of the Russian government under the

test envisaged by that document:

“In other words, it appears that the Court jumped to a conclusion and simply
took it for granted that, under the 1970 Declaration and its saving clause, the
Chechen Republic was not entitled to the right to secession on the grounds

of the principle of self-determination.”**

Following flaws of the Chechen claim to external self-determination have
been considered by another author: a) Chechnya has never attained the level
of independence enjoyed by the Baltic States before their forcible
incorporation into the Soviet Union. In 1918 the Chechens were merely a
constituent part of the North Caucasus state which, despite obtaining limited
international recognition, collapsed after short period of time; b) Russia
never consented to Chechen independence and the latter has not been
recognized by the international community; c¢) the Soviet authorities grossly
and systematically violated fundamental rights of the Chechen people when
they were forcibly deported. But it can hardly be concluded that their
treatment by the Soviets, from the time of rehabilitation to the declaration of
independence by Dudayev, should be characterized as such. According to
this reasoning, it has been concluded that a given people’s right to secession

disappears, once the central government has corrected its behavior.**

At the same time, it has been noted that although Chechnya should not have
declared outright independence in 1991, the Russian invasion of 1994 and

subsequent behavior within the territory in question arguably violated the

34 Ibid., p. 566
3 Ipid.
336 C. Brandt Ahrens, Chechnya and the Right of Self-Determination, in: Columbia Journal
of Transnational Law, Vol. 42, 2004, pp. 600-602
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right of the Chechens to internal self-determination.’ The assertion has
been made that, if Russia did not make a serious attempt to negotiate a
peaceful solution, the military intervention was clearly a violation of
Chechnya’s right to self-determination, but international law does not
support the view that violations of the right to self-determination cannot be

. 1338
remedied.

Tappe has suggested arguments backing the right of Chechnya to secession:
a) the Chechens are a distinct people, not an ad hoc group trying to gain
momentum and making off with an unfair share of the country’s wealth. The
distinctiveness of the Chechens from many other conquered territories is
expressed through the mere fact that the resistance to Russian rule continued
throughout the period of domination by the Soviet empire; b) Chechnya is
part of Russia only by the right of conquest. Despite the fact that yesterday’s
conquest cannot always be considered illegitimate today, it can be
considered suspect if the people have continuously rejected new rulers. The
Chechens have never accepted their forcible incorporation into Russia; c)
the Chechen claim contains historical factors, i.e. distinctiveness of the
people which maintained a strong sense of national identity, the claim to
respective territory, and the claim to independence confirmed by the

persistent rejection of their rulers.”

With regard to the behaviour of the secessionist elite it has been stressed
that contrary to certain reports, Dudayev was the spokesman of his people,
and not a dictator who would be overthrown at the first possible occasion.
Furthermore, although ethnic Russians made up over a fifth of Chechnya’s
population, it cannot be said that they had been subjected to mistreatment.>*
The question concerning the absence of Chechnya’s constitutional right to
secession has been answered in the following way: the union republics of

the USSR were in reality no more independent than the provinces within the

Russian Empire, so, prior to the events leading to the dissolution of the

37 Ibid., p. 605
3% Ibid., p. 606
339 T, N. Tappe, Chechnya and the State of Self-Determination in a Breakaway Region of
the Former Soviet Union: Evaluating the Legitimacy of Secessionist Claims, in: Columbia
Journal of Transnational Law, Vol. 34, 1995, pp. 279-281
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Soviet Union, there was no possibility even for Russia to realize its textual
right to secede. The USSR simply would not have allowed it. It follows that
there seems to be little difference between the textual right mentioned
above, with no practical application, and no right at all. It follows that this
state of affairs cannot serve as a basis for the assessment of legality or

. .. . . 341
illegitimacy of secessionist claims.

Thus, it has been stressed that, for the purpose of external self-
determination, the Chechen cause satisfied respective criteria which are
decisive in order to legitimately apply the notion of secession: “The case for
recognition based on a principled assessment of the Chechen situation
clearly reveals a “people” deserving international recognition of its legally

legitimate right to secede.”**

Despite this, the outcome of the Chechen case demonstrates that the
international community did not “legitimize” the claim of Chechnya aimed

at the realization of external self-determination, i.e. secession.

Preliminary remarks

The notion of secession cannot be regarded as an established right within
the realm of public international law. There is no right to secession
explicitly embodied and clearly defined in the treaty law, which could be
employed erga omnes. Even if we assume that certain instruments, such as
the Friendly Relations Declaration, express the opinio juris in regard to the
secessionist self-determination outside the colonial context and non-self-
governing territories (a highly questionable assertion in itself), the rule of
customary international law, concerning secession, cannot be regarded as
granted because of the lack of uniform practice, which is the second

inevitable component of this source of international law.

Thus, according to the established state of affairs, the erga omnes right of

peoples to self-determination does not imply that secession is also of erga

1 Ibid., p. 284
**2 Ibid., p. 295 (emphasis in original)
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omnes application. The point here is that “the act of secession itself is not
one that is recognized directly in modern international law.”** The
Supreme Court of Canada stressed that international law contains neither a
right of unilateral secession nor the explicit denial of such a right, although
this kind of denial has (to some extent) been considered implicit in
exceptional circumstances required for the application of secessionist self-

. 344
determination.

Secession, as a form of the realization of external self-determination, is a
remedy which is activated in certain situations. But the outcome of a
secessionist struggle has to be legitimized by the international community
on the basis of recognition, in order to lead to the creation of an independent
state, as a member of the club of sovereign nations. This was done in the
cases of Bangladesh and FEritrea, but was rejected in other instances, for
example, in Biafra or Chechnya, although there was apparent evidence that
respective communities suffered grievous wrongs at the hands of central

governments.

Each and every single situation represents a unique case, and the validity of
the claim to secede has to be assessed on the ground of the consideration of
circumstances surrounding the instance in question. But the problem is that
the international community is not always guided by legal principles. It is
not rare that political reflections play a decisive role with regard to the
attitude of the international community towards secessionist conflicts. This
is demonstrated by the notorious example of Chechnya: while considering
NATQO’s air campaign against Belgrade and its impact on the conflict in

Chechnya, Caplan draws following conclusion:

“The renewed Russian assault on Chechnya has perhaps been one of the

first instances of NATO’s wider impact [...] Russia, a nuclear power, has

3 J. Castellino / S. Allen, Title to Territory in International Law, A Temporal Analysis,
Aldershot / Burlington, 2003, p. 161
3 Reference Re Secession of Quebec, Canada, Supreme Court, 20 August 1998, in: Sir
E. Lauterpacht et al., (eds.), ILR, Vol. 115, 1999, p. 580
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been less worried in this case about NATO’s humanitarian instincts than it

has been interested in the Atlantic Alliance’s military tactics.”**

This quotation shows that some (powerful) states are not as “vulnerable”
vis-a-vis the international community as others, and the international
community approaches the states in question with a certain degree of

precaution. This situation has its impact on the status of secessionist claims.

4.5 Secession and the principle of effectiveness

The emergence of a secessionist entity, and its success on the way to the
realization of the objectives of its political elite, depends on the ability of
the secessionists to establish effective control over the claimed territory.
This requirement is again connected with the goals which are inherent in the
phenomenon of secession, namely internal and external objectives. The
entity in question must assert itself on the internal plane and at the same
time, if it succeeds, this will back its quest for the international recognition,
as it has been asserted: “recognition is based on what already is rather than

on what should be.”*®

Thus, we are led to the question, whether the
secessionist movement has been able to resist the imposition of force by the
“mother state” and to maintain effective control over the territory it

claims.*¥’

The question is thus linked with the issue of the fulfilment of the
traditional or empirical criteria for statehood. These requirements serve as
guidelines for evaluating the merits of a secessionist claim, because if
independence is to be a realistic option, a government exercising effective

control over a definable territory and respective population is a must.***

The notion of effectiveness bears overwhelming importance for a
secessionist entity. The “attractiveness” of this manifestation is based on the
consideration that an entity that manages to secede, and to maintain

effective control over the territory in question, can after a period of time

¥ R. Caplan, Humanitarian Intervention: Which Way Forward?, in: Ethics & International
Affairs, Vol. 14, 2000, p. 35
3% 1., M. Frankel, International Law of Secession: New Rules for a New Era, in: Houston
3Tgurnal of International Law, Vol. 14, 1992, p. 534 (italics in original)
Ibid.
¥ Ibid., p. 550
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acquire statehood, and even if the central government rejects the secession,
the entity in question can be accorded international recognition. But the
problem for this territorial unit is that it is not legally privileged in its
attempts, as it does not represent a subject of international law and the

central government will certainly maintain its claim to a respective territory:

“This entitlement would persist until the time when the entity had
demonstrated its effectiveness to the extent necessary for statehood.
However, in the absence of external recognition, it is difficult to identify

this point in time.”**

It is important to note that two concepts have been introduced in this regard:
an “effective entity” and a “self-determination entity”. It has been stressed
that the latter is internationally privileged long before it obtains effective
independence, whereas the entity which enjoys no such privilege and lacks
international legal protection of its position, has to face the threat or attempt
of forcible reincorporation and will only acquire the standing of a state “if it
wins decisively and with a prospect of permanence in its new status.”*>° On
the other hand, the notion of secession, as a mode of the realization of the
right to self-determination, is closely connected with the latter. In order to
make an assessment of the claim to separation, it is necessary to define
eligible “self” in each and every single case and to determine the proper
entitlement. Thus, the following conclusion seems to be applicable to the

claims of secession:

“The best hope for the future of self-determination is to ask what is being
determined as well as who determines it, and not to assume that nationalists

: 1
can provide the best answer.”>’

The problem is that there are still peoples “waiting” for the realization of
their right to self-determination. For example, it has been stressed with
regard to the case of Tibet that: a) historically it had the attributes of

statehood until it was forcibly incorporated into the PRC in 1951; b)

349 M. Weller, The Self-determination Trap, in: Ethnopolitics, Vol. 4, 2005, p. 9
350 11
Ibid.
31 M. Griffiths, Self-Determination, International Society and World Order, in: Macquarie
Law Journal, Vol. 3, 2003, p. 49 (italics in original)
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because of their distinctive culture, their history as an independent nation
and the involuntary loss of the sovereignty, Tibetans are entitled to self-
determination; c) credible evidence exists that Tibetans have been subjected
to serious human rights violations at the hands of the Chinese.>>* Despite
this, the 1989 Nobel Peace Prize awarded to the Dalai Lama has been
described as “the most significant measure of international support he has

. . 353
received since 1950.”

Bearing in mind these circumstances, it becomes
evident how complicated the right of peoples to self-determination really is.
This difficulty is confirmed by the next part of the present dissertation

dedicated to the case studies.

32 H. K. Josephs et al., Independence for Tibet: An International Law Analysis, in: China
Law Reporter, Vol. VIII, 1994, p. 22
3 Ibid., p. 40
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Part 11

Case Studies

The second part of the present dissertation is aimed at demonstrating the
attitude of the international community towards de facto states and to the
principle of effectiveness respectively, as de facto states have to be regarded
as different manifestations of the principle in question. It is the objective of
this second part to show all the peculiarities which these distinct territorial

units bear. In doing so, I would like to illustrate how different they are.

This part of the thesis encompasses five de facto states: the “Republic of
China on Taiwan”, the “Turkish Republic of Northern Cyprus”, the
“Republic of Kosovo”, the “Republic of Abkhazia” and the “Republic of
South Ossetia”. Each and every single case will be considered as a particular
manifestation of the principle of effectiveness on the basis of its distinctive
features. Thus, after the theoretical examination of the principle of
effectiveness in the first part, the practical treatment of de facto states by the

international community has to be explored at this stage.

108



Chapter 5: The “Republic of China on Taiwan”
5.1 Political context

5.1.1 Designation of the territorial entity

I would like to begin my case study with the de facto territorial entity
known as Taiwan, or “formerly known as Ilha Formosa (“beautiful
island™).”*** It is important to emphasize the terminological diversity that
has been employed for the designation of the territory in question.>>> The
present author will apply the terms “Taiwan”, the “Republic of China”
(ROC), or the “Republic of China on Taiwan” (ROCOT) throughout the
study. Even on the basis of this variety of terms, it becomes clear that the
status of Taiwan is a problematic issue. This problem has its own

characteristic features, which make the case in question a unique one.

5.1.2 History: 1895 - 1971

In 1895, as China was defeated by Japan in the Sino-Japanese War, Taiwan,
from 1886 a province of China, was ceded by the latter to Japan on the basis
of the Treaty of Peace signed by respective parties in Shimonoseki.**® Thus,
on the ground of the instrument of cession which brought about the shift in
sovereignty, Taiwan became part of the Japanese empire. Japan acquired the

status of a sovereign with regard to the territory in question.””’ During the

34 D. G. Palmer Jr., Taiwan: De Jure or Not De Jure? That is the Question. An Analysis of
Taiwan’s Legal Status Within the International Community, in: John F. Kennedy
University Law Review, Vol. 7, 1996, p. 71 (emphasis in original)
355 «[ ] the “Republic of China” (the official term in Taipei, used by some states that have
full diplomatic relations with the ROC), the “Republic of China on Taiwan” (or “ROCOT”,
in many ROC officials’ statements and draft resolutions for Taiwan’s “return” to the United
Nations), the “Republic of Taiwan” (in the most radical iteration of the platform of
Taiwan’s Democratic Progressive Party [DPP]), “China Taiwan” (the International Cotton
Advisory Committee and Interpol), “Chinese Taipei” (Asia-Pacific Economic Cooperation
[APEC] and the Olympics), “Customs Territory of Taiwan, Penghu, Kinmen, and Matsu”
(applications to the General Agreement on Tariffs and Trade, and the World Trade
Organization [GATT/WTOY]), “Taipei, China” (Asian Development Bank), “Taipei” (in
“Taipei Economic and Cultural Offices,” the surrogate embassy and quasi consulates in the
United States), and “China (Taiwan)” (U.S. official listing of agreements).”, J. deLisle, The
Chinese Puzzle of Taiwan’s Status, in: Orbis, A Journal of World Affairs, Vol. 44, 2000,
p. 37 (emphases in original)
3%6 See H. Chiu, The International Legal Status of Taiwan, in: J. - M. Henckaerts (ed.), The
International Status of Taiwan in the New World Order, Legal and Political Considerations,
London et al., 1996, p. 3
37 See J. F. Copper, Taiwan: Nation-State or Province?, Boulder et al., 1990, p. 95
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Second World War the Chinese government, i.e. the government of the
ROC, formally declared war against Japan and, at the same time,
“proclaimed to abrogate all treaties, conventions, agreements, and contracts
regarding relations between China and Japan, including the Treaty of
Shimonoseki.”*® In 1943 Generalissimo Chiang Kai-shek, President
Roosevelt and Prime Minister Churchill issued the Cairo Declaration,
according to which, Formosa (among other territories) should be restored to
the ROC and this stipulation was confirmed by the Potsdam Declaration of
1945.%%

According to the Instrument of Surrender which Japan signed in 1945,
General Order No. 1 was issued by the Office of the Supreme Commander
for the Allied Powers, ordaining the surrender of Japanese forces to
Generalissimo Chiang Kai-shek.’® In the same year, the government of the
ROC acquired control over Taiwan and announced that the latter had
obtained the status of a Chinese province.*®’ Thus, Taiwan became part of
the ROC ruled by the Chinese Nationalist Party, the Kuomintang (KMT),
but this state of affairs changed dramatically in 1949, when the government
of the ROC was defeated by the communists under the leadership of Mao
Zedong and was removed from power: “remnants of the government and

armies of the Republic of China (ROC) made their way to Taiwan.”**

In October 1949 Mao Zedong proclaimed the People’s Republic of China
(PRC) and, as a result of this state of things, “there were two Chinas.”*®
This problem of “two Chinas” is a characteristic feature of the case of

Taiwan, the problematic issue of the Chinese identity is a hallmark of the

38 3. Shen, Sovereignty, Statehood, Self-determination, and the Issue of Taiwan, in:

American University International Law Review, Vol. 15, 2000, p. 1108
%% P. Dai, Recognition of States and Governments under International Law with Special
Reference to Canadian Postwar Practice and the Legal Status of Taiwan (Formosa), in: The
Canadian Yearbook of International Law, Vol. III, 1965, pp. 302-303
30H. Chiu, The International Legal Status of Taiwan, in: J. - M. Henckaerts (ed.), The
International Status of Taiwan in the New World Order, Legal and Political Considerations,
London et al., 1996, p. 4
351 1bid.
362 R. H. Myers, Introduction: A Unique Relationship, in: R. H. Myers (ed.), A Unique
Relationship, The United States and the Republic of China Under the Taiwan Relations
Act, Stanford, 1989, p. 1
33 H. Kuijper, Is Taiwan a Part of China?, in: J. - M. Henckaerts (ed.), The International
Status of Taiwan in the New World Order, Legal and Political Considerations, London et
al., 1996, p. 13
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case in question. This conundrum had its immediate practical impact upon
the resolution concerning the question of Formosa. As the Treaty of Peace
was signed with Japan in 1951(The Treaty of San Francisco), it was done
without any Chinese participation, and the document entailed a clause, on
the basis of which, Japan renounced its rights, claims or titles with regard to
Formosa “without making any provision for the power or powers which
were to succeed Japan in the possession of and sovereignty over the ceded

. . 364
territories.”

The problem was that both, the Kuomintang and the Chinese
communists, claimed separately that they were sole representatives of the
Chinese people. For the Kuomintang, Mao’s supporters were “‘communist
bandits”365, and for the new masters of the Chinese mainland, every
adherent of the government which fled to Formosa was an enemy. Thus, at
the time of the conclusion of the Treaty of Peace in San Francisco, neither
representatives of the ROCOT, nor delegates of the PRC were invited to the

conference because of this “confusion” which prevailed among various

states concerning the issue of a legitimate representative of China.*®

It has to be noted that later, in 1952, Japan signed the bilateral peace treaty
with the ROCOT and this treaty contained the renunciation clause which
was similar to that of the Treaty of San Francisco. Moreover, on the basis of
the instrument signed in 1952, Japan had renounced its rights and titles
regarding Taiwan “in accordance with Article 2 of the San Francisco Peace
Trea‘[y.”367 At the same time, on the ground of this “new” document, all
treaties between China and Japan which were concluded before December

9, 1941, including the Treaty of Shimonoseki, became null and void.*®®

The question of Chinese identity hangs as the sword of Damocles over the

territory known as Taiwan. A tense relationship between the ROCOT and

%% P, Dai, Recognition of States and Governments under International Law with Special
Reference to Canadian Postwar Practice and the Legal Status of Taiwan (Formosa), in: The
Canadian Yearbook of International Law, Vol. III, 1965, p. 303
365 See K. Moller, A New Role for the ROC on Taiwan in the Post-Cold War Era, in:
Issues & Studies, A Journal of Chinese Studies and International Affairs, Vol. 31, 1995,
p. 68
366 See H. Chiu, The International Legal Status of Taiwan, in: J. - M. Henckaerts (ed.), The
International Status of Taiwan in the New World Order, Legal and Political Considerations,
London et al., 1996, pp. 4-5
7 Ibid., p. 5
38 1hid.
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the PRC concerning the issue of a legitimate representative of China lasted
for a long period of time. In 1954 the United States and the ROC signed a
mutual security treaty, on the basis of which the US acquired the right to
station forces in Taiwan.’® The first major setback for the ROCOT on the
international plane came in 1971, when the United Nations General

Assembly (UNGA) decided:

“[...] to restore all its rights to the People’s Republic of China and to
recognize the representatives of its Government as the only legitimate
representatives of China to the United Nations, and to expel forthwith the
representatives of Chiang Kai-shek from the place which they unlawfully

occupy at the United Nations and in all the organizations related to it.”*"’

Thus, the ROC, which was a founding member of the United Nations371,

was ousted from this organization.

5.1.3 The ROC’s “derecognition” and the Taiwan Relations Act

Expulsion from the UN was a bad sign for the ROC, because the US was
going to normalize relations with the PRC. As a result of this situation, the
US and the PRC issued the Joint Communiqué in 1972 (known as the
“Shanghai Communiqué”), in which the government of the PRC reaffirmed
its position that it was the sole legitimate government of China and Taiwan
was a province of China, and its liberation was China’s internal affair.”’* As
the culmination of this normalization of relations between the US and the
PRC, the Carter administration established diplomatic relations with the

PRC on January 1, 1979, and severed official ties with the ROCOT.*” 1t has

3% See R. Clough, The People’s Republic of China and the Taiwan Relations Act, in: R. H.
Myers (ed.), A Unique Relationship, The United States and the Republic of China Under
the Taiwan Relations Act, Stanford, 1989, p. 120

379 UNGA Res. 2758 (XXVI), Restoration of the lawful rights of the People’s Republic of
China in the United Nations (25. 10. 1971), available on the official website of the UN, at:
http://www.un.org/documents/ga/res/26/ares26.htm [accessed: 18.09.2008]

371 See Y. Shaw, Taiwan: A View from Taipei, in: Foreign Affairs, Vol. 63, 1985, p. 1050
372 Information regarding the Sino-US Joint Communiqué of 1972 available on the official
website of the Ministry of Foreign Affairs of the People’s Republic of China, at:
http://www.fmpre.gov.cn/eng/ziliao/3602/3604/t18006.htm [accessed: 18.09.2008]

37 See S. Lee, American Policy toward Taiwan: The Issue of the de facto and de jure Status
of Taiwan and Sovereignty, in: The Buffalo Journal of International Law, Vol. 2, 1995-96,
p- 323
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to be stressed that the document establishing formal diplomatic relations
between the US and the PRC recognized the government of the latter as the
sole legitimate government of China “but it did not confirm the PRC’s legal

claim to Taiwan.”>"*

Thus, it can be asserted that Taiwan suffered a diplomatic setback at a
critical stage of its development. But, at the same time, the US made a
decision to balance the situation regarding the ROCOT. This decision
denoted the enactment of an instrument with a compensatory character,
which would somehow reduce the negative effects of the calamity
experienced by Taiwan. This document is known as the “Taiwan Relations
Act” (TRA) and represents the law enacted by the Congress of the US, i.e. it

is not a treaty, as such, (the TRA came into force in 1979).37

It has to be mentioned that the enactment refers to the “people on

. 376
Taiwan”>’

and entails important provisions which stipulate that the
adoption of the statute in question was important for “the continuation of
commercial, cultural and other relations between the people of the United

States and the people on Taiwan.””’

The reason, why the authorities in the
US decided to pass such an act, leads us to the principle of effectiveness.
Despite the fact that the US switched recognition from Taipei to Beijing, it
was an established fact that “the authorities in Taipei were clearly the real or
de facto government on Taiwan.”>’® It follows that de facto control of the
ROC over Taiwan was an accomplished fact, a fait accompli which had to

be taken into consideration.

5.1.4 Content of the Taiwan Relations Act

The TRA provides for following important clauses among others: a) the fact

of derecognition of the ROC does not affect the application of the US laws

7 N. E. Bell, “Recognition” and the Taiwan Relations Act: An Analysis of U.S.-Taiwan
Relations within the Realm of “Low” Politics, in: China Information, Vol. X, 1995, p. 23
375 See Public Law 96-8, 96th Congress, Taiwan Relations Act [April 10, 1979], in: ILM,
Vol. XVIIL, 1979, p. 873
7 Ibid.
77 Ibid., Sec. 2. (a)-2
378 J. K. Javits, Congress and Foreign Relations: The Taiwan Relations Act, in: Foreign
Affairs, Vol. 60, 1981, p. 57
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with respect to Taiwan; b) whenever the laws of the US refer to foreign
states, such laws shall also apply to Taiwan; c) the capacity of Taiwan to sue
and to be sued in courts of the US according to the laws of the latter has
been confirmed, i.e. the absence of recognition has no negative impact in
this context; d) the continuation in force of all treaties and other agreements,
including multilateral conventions entered into by the US and the authorities
of the ROC and effective between them on December 31, 1978 (unless they

. . . 379
were terminated in accordance with law), has been approved.®’

Thus, it can be asserted that the TRA introduced a sui generis regime of
relations between the US and the ROC on Taiwan. It is also of
overwhelming importance that according to the TRA, the US gives
meaningful security guarantees to Taiwan as the document stipulates that it

is the policy of the US:

“(4) to consider any effort to determine the future of Taiwan by other than
peaceful means, including by boycotts or embargoes, a threat to the peace
and security of the Western Pacific area and of grave concern to the United

380
States;”

As it becomes evident from these considerations, the decision made by the
authorities of the US with regard to Taiwan was the issue bearing important
legal and political consequences. The relations between the US and the
ROCOT were considered to be “too complex not to have a legal basis™®,
but it has to be noted that the document in question has been criticized as

»382 Despite this

“an intensely political and ambiguous piece of legislation
criticism, the TRA has to be considered as an important development for the
ROCOT. On the basis of this enactment, the Taiwanese representatives

essentially enjoy the same privileges in the US as the diplomats from

7 Sec. 4. (a); (b)-1,7;(c) of the Public Law 96-8, 96th Congress, Taiwan Relations Act
[April 10, 1979], in: ILM, Vol. XVIIL, 1979, p. 874
#0Sec. 2. (b) — 4 of the Public Law 96-8, 96th Congress, Taiwan Relations Act [April 10,
19791, in: Ibid., p. 873
31 H. Feldman, A New Kind of Relationship: Ten Years of the Taiwan Relations Act, in:
R. H. Myers (ed.), A Unique Relationship, The United States and the Republic of China
Under the Taiwan Relations Act, Stanford, 1989, p. 31
2. M. Goldstein / R. Schriver, An Uncertain Relationship: The United States, Taiwan
and the Taiwan Relations Act, in: The China Quarterly, an international journal for the
study of China, number 165, 2001, p. 170
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recognized states (except for the use of diplomatic license plates and

passports).383

Furthermore, a private non-profit corporation has been
established on the ground of the TRA called the “American Institute in
Taiwan” (AIT). According to the document, this body is “incorporated

under the laws of the District of Columbia”*%*

and its counterpart is the
“Coordination Council for North American Affairs” (CCNAA).

It has to be stated that the AIT has a contract with the US State Department
and in absence of diplomatic recognition, relations between the US and
Taiwan are maintained through the bodies mentioned above. This state of
affairs is described as “privatization of diplomatic relations.”** Thus, it can
be asserted that the TRA has “lifted” the status of Taiwan after the US
derecognized the ROC. The impact of the TRA on the standing of the entity

in question has been summarized by Bell in a following manner:

“In spite of the “unrecognized” label, the TRA and supplemental
agreements have, to some extent, reestablished the United States’
recognition of Taiwan as a sovereign nation-state. The TRA establishes a
policy of functional equality, notwithstanding Taiwan’s formal difference

from recognized states [...]">*

Thus, the TRA can be considered as significant “compensation” for the

ROC’s derecognition by the US.

5.1.5 From “one China” policy to “total diplomacy”

After the diplomatic setback suffered by the ROCOT, Taiwan had to
reappraise its policy with regard to the PRC. It was the politics of “one
China” which had been practiced by the authorities on Formosa, denoting
that China, as such, is the ROC. This posture had its basis in the claim of the

ROC government that it was the sole legitimate ruler of China, it was the

3% See S. Pegg, International Society and the De Facto State, Aldershot / Brookfield, 1998,
p. 185
¥ Sec. 6. (a)-1 of the Public Law 96-8, 96th Congress, Taiwan Relations Act [April 10,
1979], in: ILM, Vol. XVIIIL, 1979, p. 875
35S, Pegg, International Society and the De Facto State, Aldershot / Brookfield, 1998,
p. 185
6 N. E. Bell, “Recognition” and the Taiwan Relations Act: An Analysis of U.S.-Taiwan
Relations within the Realm of “Low” Politics, in: China Information, Vol. X, 1995, p. 25
(emphasis and italics in original)
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philosophy and ideology based on Sun Yat-sen’s ideals and the struggle

. . . 387
against communist rivals.

Indeed, as the authorities of the ROCOT regarded themselves as the sole
legitimate representatives of the whole of China, their attitude towards the
members of the international community of states was somewhat cautious, if
the issue of Chinese identity was in question. Bearing in mind this
circumstance, Mdoller asserts that the Taiwanese authorities pursued the
policy which was similar to the Hallstein Doctrine, i.e. the governing elites
of the ROCOT made their external relations with different states dependent
upon the stance of those partners towards Beijing.**® This was also “a policy

of “three nos”- no contact, no negotiation, no compromise”>*’

with Beijing,
but it had to be modified since there were new realities and new challenges

for Taiwan.

It was the reality that after the “derecognition” of the ROC by the UN and
the US, it was the government in Beijing which assumed a leading role with
regard to the question of Chinese identity. Subsequently, according to Deng
Xiaoping’s unification formula of “one state, two systems” (1984), Taipei
was allowed “to maintain its social and economic system, its armed forces

and its unofficial ties with foreign countries.”**’

This statement expresses
the shift which took place in the context of the Chinese identity, now it was
the PRC which acquired dominance in respect of the issue in question, and

. ... . . .. 391
Taiwan became Beijing’s “next “territorial ambition.””

It has to be noted that Beijing’s overture was an additional factor, which
backed Taipei’s decision in the mid-1980s to change its diplomatic strategy
and to turn to “total diplomacy” or “pragmatic diplomacy” (sometimes this
policy is also described as “flexible diplomacy”). This was a new posture

adopted by respective authorities which, among other elements, included

387 See C. Chao, Taiwan’s Identity Crisis and Cross-Strait Exchanges, in: Issues & Studies,
A Journal of Chinese Studies and International Affairs, Vol. 30, 1994, p. 5
388 K Méller, A New Role for the ROC on Taiwan in the Post-Cold War Era, in: Ibid.,
Vol. 31, 1995, p. 70
3% C. Chao, Taiwan’s Identity Crisis and Cross-Strait Exchanges, in: Ibid., Vol. 30, 1994,
p. 6 (emphasis in original)
*% See G. Huan, Taiwan: A View from Beijing, in: Foreign Affairs, Vol. 63, 1985, p. 1065
' D. Duncanson, What Is Taiwan to China?, in: Asian Affairs, Vol. XVII (Old Series
Volume 73), 1986, p. 288 (emphasis in original)
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“the expansion of substantive relations with non-communist and anti-

. . 392
communist countries.”

The policy mentioned above was aimed at
strengthening the presence of Taiwan on the international plane, for
example, by the means of promoting the ROCOT’s membership in different
institutions. This attitude inevitably entailed important compromises on the
part of the Taiwanese authorities as, for instance, they accepted the

designation “Taipei, China” used by the International Olympic Committee

(IOC) and the Asian Development Bank (ADB).*”?

In 1987 ordinary residents of Taiwan were allowed to visit mainland China,
as the respective ban had been lifted by the authorities of the ROCOT.***
One of the most important events in the cross-Strait relationship came four
years later: “with the termination of the “Period of Mobilization for the
Suppression of Communist Rebellion” in 1991, Taiwan ended its official

“state of war” with the mainland.”*”*

5.1.6 Cross-strait relations and Beijing’s “Anti-Secession Law”

It has to be stressed that “unofficial” links have been developed between the
ROCOT and Beijing through private bodies such as the Straits Exchange
Foundation (SEF) on Taiwan and the Association for Relations Across the
Taiwan Straits (ARATS) on mainland China. It has been emphasized that,
although these institutions are officially private, they are not entirely civilian
organizations as, for example, the SEF is financed two-thirds by the

government and one-third by the private sector.’”®

One important aspect of
these relations is that the SEF and the ARATS have the competence to hold

negotiations on the establishment of direct links, i.e. they do have

2 B. S. J. Weng, Taiwan’s International Status Today, in: The China Quarterly, an
international journal for the study of China, No. 99, 1984, p. 465
33 gee S. Pegg, International Society and the De Facto State, Aldershot / Brookfield, 1998,
p. 184
% See C. Lo/ J. Lin, Between Sovereignty and Security: A Mixed Strategy Analysis of
Current Cross-Strait Interaction, in: Issues & Studies, A Journal of Chinese Studies and
International Affairs, Vol. 31, 1995, p. 66
3% Ibid., (emphasis in original)
3% L. Wu, Limitations and Prospects of Taiwan’s Informal Diplomacy, in: J. - M.
Henckaerts (ed.), The International Status of Taiwan in the New World Order, Legal and
Political Considerations, London et al., 1996, p. 49
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responsibilities reaching far beyond the sphere of arranging technical

397
matters.

In the same year that the SEF and the ARATS were set up, namely in 1991,
the ROCOT adopted the Guidelines for National Unification. Two main
principles were enshrined in the document: according to the first one, there
is one Chinese territory but two political entities do exist, and in accordance
with the second approach, the question of unification has to be decided in
the future, after the requirements of the process of unification, which

3% There have been different answers

encompasses three phases, are met.
from the side of the PRC, including “the Eight Points of President Jiang
Zemin” (1994)*%°, but the most important and impressive response to the
authorities of the ROCOT came in 2005 when the PRC’s legislature passed
the Anti-Secession Law “which codified Beijing’s threat to go to war if
Taiwan declared independence”*”. Thus, by adopting the Anti-Secession
Law, Beijing gave an unequivocal answer to the governing elites of the

ROCOT. This response is enshrined in Art. 8 of the enactment which reads

as follows:

“In the event that the “Taiwan independence” secessionist forces should act
under any name or by any means to cause the fact of Taiwan’s secession
from China, or that major incidents entailing Taiwan’s secession from China
should occur, or that possibilities for a peaceful reunification should be
completely exhausted, the state shall employ non-peaceful means and other
necessary measures to protect China’s sovereignty and territorial

integrity.”*"!

7 Ibid., p. 50
3% See J. - P. Cabestan, The Cross-Strait Relationship in the Post-Cold War Era: Neither
Reunification Nor “Win-Win” Game, in: Issues & Studies, A Journal of Chinese Studies
and International Affairs, Vol. 31, 1995, p. 31
39 See C. Tsai, The Development of Cross-Strait Policies in China and Taiwan, in: J. - M.
Henckaerts (ed.), The International Status of Taiwan in the New World Order, Legal and
Political Considerations, London et al., 1996, pp. 225-226
H0R.S. Ross, Taiwan’s Fading Independence Movement, in: Foreign Affairs, Vol. 85,
2006, p. 145
401 Article 8 of the Anti-Secession Law (Adopted at the Third Session of the 10™ National
People’s Congress on March 14, 2005), available on the official website of the National
People’s Congress of the People’s Republic of China, at:
http://www.npc.gov.cn/englishnpc/Law/2007-12/13/content 1384099.htm [accessed:
22.09.2008]
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It is important to note that the enactment was designed to reiterate the
principles of the Constitution of the PRC. The Anti-Secession Law confirms
and emphasizes Beijing’s following posture toward the question of Taiwan:
there is one China in the world and both, the mainland and Taiwan belong to
one China, furthermore, it is stated in the same provision that “Taiwan is

part of China.”*"

Bearing in mind the importance attached by the PRC to the issue of Taiwan,
it becomes clear that the law in question belongs to the high level within the
hierarchy of normative acts of the PRC. Indeed, according to Keyuan, the
rank of the Anti-Secession Law is equivalent to the category of the Basic

Laws of Hong Kong and Macao.**

Of course, Art. 8 of the Anti-Secession Law is a warning issued by the
authorities of the PRC to respective actors on the island, if they were to
declare statehood and try to transform “a de facto reality - Taiwan’s

. . 404
independence - into a legal one.”*

This new challenge to Beijing was a
product of a new reality within the realm of the cross-Strait relations, and as
during the rule of Chiang Kai-shek there was no “danger” that Taiwan

405, this situation was

would declare independence from the mainland China
changed later with the strengthening of the Democratic Progressive Party
(DPP). According to one author, Chen Shui-bian has waived the “privilege”
of declaring independence (demanded by the DPP) merely because he

believed that Taiwan was already sovereign.**

Thus, the Anti-Secession Law was a response to the aspirations of certain
actors on Taiwan’s political stage. The PRC expressed its will, not to
renounce the possibility of the use of force against the island, if non-
peaceful means are needed, in order to guard China’s sovereignty and

territorial integrity from the possible infringement.

402 gee Article 2 of the Anti-Secession Law, in: Ibid.
43 7 Keyuan, Governing the Taiwan Issue in Accordance with Law: An Essay on China’s
Anti-Secession Law, in: Chinese JIL, Vol. 4, 2005, p. 458
4047 J. Christensen, Chinese Realpolitik, in: Foreign Affairs, Vol. 75, 1996, p. 50
5 See A. J. Nathan, What’s Wrong with American Taiwan Policy, in: The Washington
Quarterly, Vol. 23, 2000, p. 94
% See M. O’Hanlon, Why China Cannot Conquer Taiwan, in: International Security,
Vol. 25,2000, p. 51
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5.2 International legal context

5.2.1 Taipei and Beijing: the normative shift from “one China” to the

“special state to state relationship”

Taiwan’s effectiveness, or to say precisely, the effectiveness of the Republic
of China on Taiwan (ROCQOT) involves different international legal aspects
and the existence of the entity in question has to be considered in relation to
these manifestations. It is important to note that the emergence of this
territorial unit is connected with the struggle between the Chinese
Nationalists and the People’s Liberation Army of the Chinese Communists,
i.e. the forces led by the Chinese Communist Party. It follows that the

ROCOT is a product of a civil war fought by respective parties.

At the same time, the revolutionary change of the Chinese government is the
issue related to the present problem. Bearing in mind the fact that, for a long
period of time, there were claims of both sides asserting that each one was a
legitimate representative of China, it has to be concluded that during this
period, as a consequence of “one China” policy, the ROCOT regarded itself
as an entity having the legal title to the whole Chinese territory (i.e.
including the mainland China governed by the communist government). The
same can be said with regard to the authorities in Beijing, as they asserted
their claim to the island. Thus, in that period of time, there was no question

of Taiwan’s separate existence, the problem was Chinese identity.

As the authorities of the ROCOT changed their diplomatic strategy due to
the setback suffered in the field of international relations, the issue of
Taiwan’s independence became a problem. This change represented a
normative shift in the situation, because respective political elites tried to
drift towards the status of a sovereign independent state. An attempt which
underscores the assertion stated above was the ROC’s unsuccessful UN

campaign of 1994/95, aimed at regaining its seat in the world
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organization.*”’ Furthermore, the Taiwanese President Lee Teng-hui made

the following statement in an interview given in 1999:

“Seit der Verfassungsidnderung von 1991 befinden sich die Beziehungen
iiber die Taiwan-Strafle auf einer zwischenstaatlichen Ebene, zumindest ist

es ein besonderes zwischenstaatliches Verhiltnis.”*%

Moreover, in the same interview the President referred to the issue of
sovereignty stressing that “die Republik China ist ein souverdner und

unabhingiger Staat™*"’

, emphasizing the result of political developments
which occurred within the realm of relations between Beijing and Taipei.
Thus, the alleged statehood of the political entity became a problem. The
fact is that so far, Taiwan has not declared statehood, as such, and its
national holiday is still the Republic Day, anniversary of the Chinese
Revolution, 10 October 1911.%!° By the declaration of statehood I mean the
assertion of the claim to independent existence in the form of a separate
state, and the announcement of the fact of establishment of a sovereign
state, i.e. independent from the Chinese mainland. Of course, the ROC has
been a sovereign independent state since 1912, and after the civil war and
the subsequent retreat of the Nationalist government from mainland China
to the island in 1949, the ROCOT maintained its claim of being the sole
legitimate representative of China. It follows that the ROCOT regarded

itself as a state in the plain meaning of this word.

In the 1970s Taiwan suffered a period of major diplomatic setbacks, and the
latter has modified its policy since then, made it more practical and
adaptable to its pragmatic interests. This period of time has to be regarded
as a watershed in respect of the Taiwanese claim to separate existence. After

the developments mentioned above, the authorities of the ROCOT drifted

47 See D. G. Palmer Jr., Taiwan: De Jure or Not De Jure? That is the Question. An
Analysis of Taiwan’s Legal Status Within the International Community, in: John F.
Kennedy University Law Review, Vol. 7, 1996, pp. 76-77

%8 Interview des Prisidenten der Republik China, Lee Teng-hui, mit der Deutschen Welle
am 9. Juli 1999, available on the website of the Journal Internationale Politik (IP), at:
http://www.internationalepolitik.de/archiv/jahrgang1999/september99/ [accessed:
24.09.2008]

99 1bid.

19 Information available on the official website of the CIA, at:
https://www.cia.gov/library/publications/the-world-factbook/geos/tw.html [accessed:
24.09.2008]
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towards the possible declaration of statehood on many occasions. The
culmination was the period of rule of the pro-independence movement

personified in Chen Shui-bian and the DPP.

Thus, Taiwan experienced the following transformation: after the claim to
represent the whole Chinese people, i.e. the single Chinese identity (“one
China” policy), the demand for separate existence from mainland China was
born. This development denoted the appearance of the problem of the
double Chinese identity, or to say precisely, the issue of one China and one
Taiwan as distinct sovereigns. The state of affairs described above was a
product of the ROCOT’s derecognition by the UN and the US and

subsequent developments in this respect.

5.2.2 Significance of the declaration of statehood

Despite this qualitative shift with regard to the character of the problem,
there was no formal declaration of statehood on the part of the authorities in
Taipei. As with regard to the interview of the President Lee Teng-hui it has
been stressed that his statement concerning the ‘“special state to state
relationship” across the Taiwan Strait cannot be regarded as a declaration of
statehood for following reasons: a) the declaration of statehood is a solemn
statement which, according to the modern custom, has to be made officially
in the governmental document and not in a casual manner in an interview;
b) the content of the statement made by Lee Teng-hui does not indicate that
it can be considered as a declaration of statehood; c) subsequent statements
by the President denote that he had no intention of declaring statehood.*!" Tt
follows that in making the statement concerning the notion of “special state
to state relations”, the Taiwanese President “was just seeking an equal

footing in negotiation with the PRC government.”*!?

The adoption by the PRC of the Anti-Secession Law in 2005 clearly

reduced the “risk” of declaring statehood by the Taiwanese political elite.

“1See Y. F. Chiang, State, Sovereignty, and Taiwan, in: Fordham International Law
Journal, Vol. 23,2000, p. 985
412 1bid.
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What legal impact does the non-declaration of statehood have on the status

of the ROCOT? The question has to be answered at this point.

According to Chiang, the practice of establishing a state by making a
respective declaration represented an international custom in the twentieth

43 Furthermore,

century and now it has acquired the character of a legal rule.
the declaration of statehood encompasses two important aspects: it denotes
the existence of the claim to statehood and, at the same time, it is an
announcement to the international society that the political entity in question

414

is a state (from the time of the respective declaration).” " Thus, the formal

assertion of the claim to statehood is an important manifestation:

“The declaration implies that it is the common will of the people to establish
a state. Unless otherwise indicated, the declaration takes effect instantly, so
that the political entity that has the other qualifications acquires statehood at
the time of the declaration. Because the declaration is, by definition, the

beginning of the state’s existence, it does not have retroactive effect.”*!

Thus, the ROCOT has not declared statehood, as such, i.e. independent

existence as a state, independent from the Chinese mainland.

5.2.3 Acceptance enjoyed by Taiwan on the international plane and

“legal metamorphosis” of the status of this territorial entity

Taiwan maintains extensive relations with different members of the
international community on the basis of a sophisticated system of contacts at
the official and semi-official levels. There are states which officially
recognize the ROCOT and the relations between them are conducted on the
basis of formal diplomatic channels. It has to be stressed that Taiwan has its
embassies in 23 countries and 92 representative and branch offices which
fulfil the functions of embassies in 59 countries.*'® At the same time, 48

states which do not maintain formal diplomatic ties with Taiwan, have

413 1bid., p. 972

414 1bid., p. 973

13 Ipid.

416 Information available on the official website of the Government Information Office,
Republic of China, at: http://www.gio.gov.tw/ct.asp?xItem=35621&ctNode=2588
(Published: 2008/1/14), [accessed: 27.09.2008]
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established their representative or visa-issuing offices.*!” Taiwan applied for
the new membership of the UN in 2007 but the application was rejected by

the Secretariat of the organization.*®

Bearing in mind these considerations, and the fact that despite its
derecognition by the US, Taiwan is actually treated by the latter as an
independent state on the basis of the TRA, it has to be asserted that if the
status of a territorial entity can be depicted as a Sui generis one, it is first of
all the ROCOT, to which this description is applicable. The entity in
question was a sovereign independent state which, after the Communist
revolution of 1949 and subsequent expulsion of its authorities to the island,
was transformed into a de facto local government (at least at the moment
when the members of the international community and the UN began to
recognize the PRC as the sole representative of the Chinese nation). This de
facto local government consolidated its power and, after nearly sixty years
of firmly established factual and independent existence, became a fully-
fledged de facto state. This political entity has not declared statehood, as
such, but it maintains diplomatic relations with certain states and with those
countries, which do not recognize it formally, the entity in question
conducts practically the same relations on the basis of semi-official
representative offices. Thus, Taiwan is treated as a state despite the fact that

it has not declared statehood.

5.2.4 Ex factis jus oritur: traditional criteria for statehood and Taiwan

The issue of the traditional criteria for statehood has to be analyzed in two
directions: according to the first one, which is the pro-PRC version, Taiwan
is a province of China, i.e. the constituent part of the PRC, because it does
not satisfy even the empirical criteria for statehood. The second argument is
a pro-ROCOT one, emphasizing Taiwan’s independent existence and its
readiness to achieve the ultimate goal of becoming a sovereign state. It is

important at this point to summarize respective arguments.

417 ;
See Ibid.

18 Information available on the official website of the Government Information Office,

Republic of China, at: http://www.gio.gov.tw/ct.asp?xItem=35619&ctNode=2588

[accessed: 27.09.2008]
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Let us begin with the pro-PRC reasoning. Shen asserts that 97 percent of the
Taiwanese people are ethnic Han Chinese and there is no difference in this
sense between them and the permanent population of any other province of
mainland China. Thus, as a consequence of this state of things, the
permanent population of Taiwan has to be regarded as a part of the
permanent population of the Chinese state, as such, regardless of its

- . 419
designation.

As with regard to the requirement of the defined territory,
this author stresses that to claim statehood, an entity in question must own
the territory which is free from claims by any other entity, but the territory
of Taiwan can be owned solely by the Chinese state, as such, and although
the authorities of the ROCOT exercise factual control over the territory in
question, they do not possess a legal title to that territory. Consequently,
they do not have the capacity to legally detach the territory controlled by
them from the mainland China, until the latter abandons its sovereignty over
the Taiwan Island.*® It follows that the ROCOT does not possess the

territory of its own and the sovereign authority over such a territory, and this

fact is a legal impediment on the way of acquisition of statehood.**'

With regard to the notion of government, the author emphasizes the fact that
this manifestation encompasses both, factual and legal dimensions, i.e.
effectiveness of the governing authority and the legal title, the government’s
exclusive sovereign right to control the territory in question.*** Bearing in
mind these considerations, Shen concludes that the authorities of the
ROCOT represent a special local government, because they do not meet the
cumulative requirements of effectiveness and the legal title (they satisfy
solely the criterion of effectiveness) in order to validly claim the status of

the government for the purposes of statehood. ***

The author proceeds further to the examination of the criterion concerning
the capacity to enter into relations with other states. After stating that the

notion of sovereignty is an inherent part of the criterion in question,

4193 Shen, Sovereignty, Statehood, Self-determination, and the Issue of Taiwan, in:
American University International Law Review, Vol. 15, 2000, p. 1127
29 |pid., p. 1129
2! See Ibid., p. 1130
2 |pid., p. 1132
3 Ibid., p. 1133
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denoting the legal competence of a respective entity to participate in
international relations, Shen arrives at the conclusion that it is solely the
government of the PRC, which is in possession of the sovereignty over
Taiwan (and, as a consequence of this state of affairs, the PRC has the
authority to enter into relations with other states on behalf of the entire

Chinese state, including Taiwan).***

Thus, Shen’s argumentation is quite interesting as this author concludes that
the ROCOT fails to satisfy even the “Montevideo criteria” of statehood. It
can be asserted at this point that the reasoning with regard to the
requirement of the permanent population is based on the ethnic affinity
between the people living on both sides of the Taiwan Strait. With respect to
the requirements concerning the defined territory and the government, the
absence of a territorial title has been considered as a decisive matter. The
lack of sovereignty has been regarded as an obstacle for the ROCOT on the
way of meeting the requirement concerning the capacity to enter into
relations with other states. The argument regarding the last criterion has
been based by Shen on the position of “China” (to say precisely, the PRC)
that Taiwan is an inalienable part of China, given that this attitude was
shared by the authorities of the ROCOT at least until the 1990s, and the fact
that the international community recognizes this in addition to the
circumstance that the government of the PRC is the sole legitimate

representative of the entire China.**

It is meaningful at this stage to refer to the pro-ROCOT version in the
context of the traditional criteria for statehood. According to Palmer, the
essence of the requirement of permanent population is the quality of
stability, and despite the fact that the majority of the population of the
territory in question is of Chinese descent, they consider themselves as
possessing “Taiwanese” nationality, and they do not regard themselves as

citizens of China separated from the motherland. Moreover, nationality, as

4 See Ibid., pp. 1134-1139
2 1bid., p. 1139
126



such, has no relevance to the notion of permanent population.*® After
reference to the fact that the population of Taiwan has been stable and
permanent since the establishment of the ROCOT in 1949, and bearing in
mind the circumstance that the population in question has been represented
solely by the government of the ROCOT which later initiated democratic
reforms, the author concludes that Taiwan meets the requirement of the

permanent population.*’

As with regard to the criterion of the defined territory, it has been stressed
that the territory of Taiwan has been under the exclusive control of the ROC
since 1945. So, it follows that respective authorities have established
effective control over a stable political community in that defined area
without interruption for a significant period of time, and the fact that the
PRC also claims the territory in question has no relevance to the issue of

. . 42
Taiwan’s effective control over the area.**

Concerning the requirement of an effective government, Palmer asserts that
since 1945 the ROC has exercised exclusive control over domestic and
international affairs. It has maintained its own legislative, executive and
judicial functions, has controlled its own military forces and, for a long
period of time, the ROC exercised full control over the territory and the
population in all spheres of the government to the exclusion of all other

political entities.**

With respect to the capacity to enter into relations with other states, it has
been stressed that although the ROCOT has been forced to conduct its
relations with foreign states on the basis of “unofficial” channels, it actually
maintained its foreign relations in an exclusive manner and, as a
consequence of this state of things, Taiwan satisfies the criterion in

430

question. Palmer draws the conclusion that Taiwan satisfies the

traditional criteria for statehood. Moreover, according to this author, in the

6D G. Palmer Jr., Taiwan: De Jure or Not De Jure? That is the Question. An Analysis of
Taiwan’s Legal Status Within the International Community, in: John F. Kennedy
University Law Review, Vol. 7, 1996, p. 85
7 bid., p. 86
2% See Ibid.
9 |bid., pp. 87-88
% Ipid., p. 90
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context of the traditional criteria for statehood, and under the declaratory
view of statehood which excludes the notion of international recognition as
a criterion of a state’s existence, “Taiwan has also established a strong case

of de jure statehood as a matter of law.”*!

These are different views concerning Taiwan’s status in the context of the
traditional or empirical criteria for statehood. The considerations mentioned
above demonstrate that the standing of the entity in question varies from the
status of a province within the Chinese state to independent existence and an

already established “strong case of de jure statehood”.

5.2.5 The de facto state option for the Republic of China on Taiwan

In an article published in 1992, Qin argued that Taiwan can only be
considered as a non-state territorial entity, because respective authorities in
Beijing and Taipei agree that Taiwan is a province of China, not a sovereign
state.*? This author stresses that Taiwan has independently conducted
foreign relations and despite the fact that it has used specific designations in
this context, Taiwan, as a non-state territorial entity, enjoys certain
international personality.*’ In respect of different agreements concluded
between the ROCOT and foreign states, it has been stressed that on the basis
of entering into those agreements with Taiwan, respective states “have
recognized de facto Taiwan’s international personality for certain specific

purposes other than political and diplomatic relations.”***

According to Yahuda, by the end of the 1980s Taiwan had all the
advantages of independence: it was a self-governing entity with its own
military forces and a de facto security alliance with the US, it maintained
diplomatic ties with certain countries and extensive economic relations with

the majority of states, the entity in question lacked only the formalities of an

1 |bid., (italics in original)
#2Y. Qin, GATT Membership for Taiwan: An Analysis in International Law, in: New
York University Journal of International Law and Politics, Vol. 24, 1992, p. 1082
“pid., p. 1085
“*pid.
128



internationally recognized sovereignty.*> Yahuda points out that the
problem of Taiwan is essentially connected with the PRC, because the
ROCOT’s international standing cannot be taken for granted as it is relative

to the status of the PRC.*®

These considerations denote that the designation “de facto state” is the most
appropriate one in the case of Taiwan. It follows that the ROCOT satisfies
the traditional criteria for statehood but it lacks substantive recognition as a
state. Despite the fact that 23 countries recognize it, and those which do not
recognize it officially, treat Taiwan as an independent state on the basis of a
sophisticated system designed for the maintenance of foreign relations, the
ROCOT lacks substantive recognition as a state. On the basis of the criteria
of substantive recognition enunciated by Pegg, it can be stressed that
Taiwan is not recognized as a state by any major power of the day.*’ It is
not recognized by the entity which can be regarded as a “mother state” in
this context, namely the PRC. Moreover, as was demonstrated on the basis
of the politics maintained by the PRC and the Anti-Secession Law adopted
by Beijing, the latter will certainly have objections, if other countries decide
to recognize the ROCOT as a state. Furthermore, it cannot be said that

Taiwan is recognized by neighboring countries.

Taiwan is not recognized as a state by the majority of members of the UN
General Assembly. As with regard to the fifth requirement concerning the
participation in global and regional international organizations, it can be
stressed that Taiwan enjoys membership in certain international

organizations™® but it failed to rejoin the UN. In sum, it can be asserted that

5 M. Yahuda, The International Standing of the Republic of China on Taiwan, in: The
China Quarterly, an international journal for the study of China, No. 148, 1996, p. 1319
0 1bid., p. 1339

7 Following political entities maintain diplomatic relations with Taiwan: Belize, Burkina
Faso, Dominican Republic, El Salvador, The Gambia, Guatemala, Haiti, Holy See,
Honduras, Kiribati, Saint Lucia, Marshall Islands, Nauru, Nicaragua, Palau, Panama,
Paraguay, Saint Kitts and Nevis, Saint Vincent and the Grenadines, Sdo Tomé and Principe,
Solomon Islands, Swaziland, Tuvalu. Information available on the official website of the
Government Information Office, Republic of China, at:
http://www.gio.gov.tw/ct.asp?xItem=35621&ctNode=2588 (Published: 2008/1/14),
[accessed: 02.10.2008]

% Among them are: ADB, APEC, IOC, WTO. See Information available on the official
website of the CIA, at:
https://www.cia.gov/library/publications/the-world-factbook/geos/tw.html [accessed:
03.10.2008]
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Taiwan does not meet the majority of the five requirements considered
above and, as a result of this state of things, it lacks substantive recognition.
It follows that the ROCOT satisfies the traditional criteria for statehood and

the lack of substantive recognition is its hallmark.

Further argument backing my assertion that Taiwan is the de facto state
concerns another aspect of the definition of de facto statehood introduced by
Pegg, namely the presence of organized political leadership receiving
popular support and providing governmental services to the population in a
respective territorial area. In an article published in 1979, Li discussed the
possible attitude of the US towards the ROCOT after severing diplomatic

relations with it:

“Although the ROC is no longer regarded by the United States as a de jure
government or state, it continues to control a population and territory while

carrying out the usual functions of a government.”**

This author made an interesting prognosis with regard to the status of

Taiwan stating the following:

“The use of the de facto entity approach by the United States would provide
the best means to assist Taiwan in making the transition from a state
representing all of China to an entity with some new and still undefined

440
status.”

This is exactly what happened to Taiwan. From the local de facto
government the ROCOT was transformed into an entity operating in a legal
limbo, to say precisely, Taiwan became a fully-fledged de facto state. Thus,
Taiwan represents the de facto state and this designation is applicable to the
subject of examination of my thesis. The following statement seems to be

correct as a conclusion with regard to Taiwan’s status: “Until Taiwan asserts

9V H. Li, The Law of Non-Recognition: The Case of Taiwan, in: Northwestern Journal
of International Law & Business, Vol. 1, 1979, pp. 135-136 (italics in original)
0 |bid., p. 145 (italics in original)
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its independence, it cannot be a state. In all other respects Taiwan is ready

for statehood.”**!

At the same time, Taiwan has not made a formal declaration of
independence. This circumstance has to be regarded as an impediment to the
progress regarding the acquisition of the status of a state, as such, because
“lawful proclamation of a state is conditio sine qua non for the de iure
emergence of a state.”**” This state of things is also problematic in respect
of the definition of de facto statehood applied in the present study. One
important feature of the de facto state is that it seeks full constitutional
independence and widespread international recognition as a sovereign
independent state. It is true that the authorities of the ROCOT strive for
recognition of the political entity in question, but they have not officially
declared full constitutional independence from the mainland China, despite
the fact that the governing elites of Taiwan consider this entity as already
being sovereign. But it is also a fact that effective control is maintained by
the ROCOT over the territory it claims to be its own, and this effectiveness
lasts for a significant period of time. Thus, it can be asserted that Taiwan is
the de facto state and this designation is an appropriate one, also for the

purposes of the present thesis.

1IN, L. Wallace-Bruce, Taiwan and Somalia: International Legal Curiosities, in: Queen’s
Law Journal, Vol. 22, 1997, p. 467
#“2R. Lefeber / D. Rai¢, Frontiers of International Law, Part One: The Chechen People, in:
LJIL, Vol. 9, 1996, p. 1 (italics in original)
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Chapter 6: The “Turkish Republic of Northern Cyprus”
6.1 Political context

6.1.1 History: 1878 — 1960

Cyprus, an island in the Mediterranean which was part of the Ottoman
Empire from 1571, was assigned by the imperial Sultan of Turkey in 1878
“to be temporarily occupied and administered by Britain.”** Thus, the
United Kingdom acquired de facto sovereignty over the island, whereas de
jure sovereignty was still that of Turkey.*** Cyprus was annexed by the
United Kingdom in 1914 when the Ottoman Empire entered the First World
War, and this annexation was “legalized” in 1923 under the Treaty of
Lausanne in which the British sovereignty over Cyprus carried the consent

of Turkey and Greece.**’

It has to be noted at this point that the ethnic composition of the island is its
important characteristic feature. The majority of the population is
represented by the Greek Cypriots which, after the establishment of Greece
as a nation state in 1831, pursued the policy of Enosis (unification of Cyprus
with Greece) which was part of the wider Panhellenic movement.**® As a
result of this situation, from the moment when Cyprus became the British

colony in 1925*7

, anti-colonial sentiments among the Greek Cypriots were
quite strong, because Britain was regarded as the main obstacle on the way
to the realization of Enosis. After an unsuccessful attempt in 1931 made in
furtherance of unification with Greece, the Greek Cypriots intensified the
struggle for Enosis since the end of the Second World War.**®* This time it
was the anti-colonial partisan organization EOKA (“Ellenikos Organismos

Kypriakon Agoniston — Hellenic Organization for the Struggle for

*3N. M. Ertekiin, The Cyprus Dispute and the Birth of the Turkish Republic of Northern
Cyprus, Nicosia North, 1984, p. 1
#*S. K. N. Blay, Self-Determination in Cyprus: The New Dimensions of an Old Conflict,
in: The Australian Year Book of International Law, Vol. 10, 1981-1983, p. 68
*5'N. M. Ertekiin, The Cyprus Dispute and the Birth of the Turkish Republic of Northern
Cyprus, Nicosia North, 1984, p. 1
4% See 0. P. Richmond, Decolonisation and Post-Independence Causes of Conflict: The
Case of Cyprus, in: Civil Wars, Vol. 5, 2002, pp. 172-173
#78. K. N. Blay, Self-Determination in Cyprus: The New Dimensions of an Old Conflict,
in: The Australian Year Book of International Law, Vol. 10, 1981-1983, p. 69
¥ See N. M. Ertekiin, The Cyprus Dispute and the Birth of the Turkish Republic of
Northern Cyprus, Nicosia North, 1984, p. 2

132



CypI'IlS”)449

which gained momentum and established itself as the fighter for
the cause of Enosis. The Turkish Cypriot response to the latter policy was
Taksim which meant “a division of the island between Greece and Turkey in

. . . 4
a dual exercise of self-determination.”*>’

In the 1950s Greece attempted to internationalize the claims of the Greek
Cypriot community through the appeals to the UN General Assembly.”' By
1955 Britain agreed to accept the realization of self-determination “by the
territory (rather than by its people) sometime in the future.”*** As it turned
out, this “future” was not too distant, and the necessity to so