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SCHUMER:  I have a brief opening statement.  I'm sure Senator 
Specter does.  And then we'll get right into the questions. 
 
First, I want to thank and commend Chairman Leahy for his 
continued leadership on the critically important issue of the 
politicization of the Justice Department.   This is our committee's 
fifth hearing in four months focusing on the mass firing of almost 10 
percent of our country's top federal prosecutors. 
 
At our last hearing, on April 19th, Attorney General Gonzales 
attempted to justify the dismissals, explain his role, and put the 
matter behind him.  He failed miserably in that attempt. 
 
Indeed, four weeks later, the dismissals remain unexplained, the 
attorney general's role is murkier than ever, and with each new 
revelation, retraction and resignation the issue remains planted on 
the front pages, hobbling the department's ability to get its 
important work done. 
 
Let me briefly review some of the developments since the attorney 
general's ill-fated appearance before this committee on April 19th. 
 
Since April 19th, the former deputy attorney general, who is here 
today, has contradicted other DOJ officials by testifying that most of 
the fired U.S. attorneys performed well.  We will be hearing more 
about that today. 
 
Since April 19th, former Missouri U.S. attorney Todd Graves has 
come forward to say that he was also asked to resign in 2006.  That 
brings the number of dismissals to at least nine and counting, not the 
eight that Mr. Gonzales testified to. 
 
We'll be hearing more about that situation when the committee 
considers authorizing Chairman Leahy to subpoena Mr. Graves and his 
replacement, Bradley Schlozman. 
 
Since April 19th, we've learned that a political corruption case 
involving Republicans in Arizona may have been slow-walked until after 
the 2006 election, as the Wall Street Journal has reported. 
 



U.S. Attorney Paul Charlton's unhappiness with the pace of 
approvals from Washington may have led to his ouster.  We'll be 
hearing more about that if and when the department responds to our 
request for information and documents. 
 
And since April 19th, we have learned that one of the attorney 
general's top advisers, Monica Goodling, may have been doing the 
unthinkable:  imposing a political and ideological litmus test in the 
hiring of career-level prosecutors and department lawyers. 
 
We'll be hearing more about that when Ms. Goodling soon testifies 
under a grant of immunity. 
 
And, of course, just yesterday, we learned of the latest and most 
high-ranking casualty of the current imbroglio.  Mr. Comey's successor 
to the number two position at the department, Paul McNulty, announced 
his resignation. 
 
The attorney general could almost wallpaper his office with the 
resignation letters of those who he was supposed to be supervising. 
 
SCHUMER:  The majority of people in his top circle are now no 
longer at the Justice Department. 
 
Kyle Sampson, who was responsible for putting together the final 
firing list, has resigned.  Monica Goodling, who helped with the list 
and served as the department's liaison to the White House, has 
resigned.  Mike Battle, who was ordered to fire seven U.S. attorneys 
last December 7th, has resigned.  And, of course, now the deputy 
attorney general himself has decided to resign. 
 
I heard today that Attorney General Gonzales was trying to assign 
blame to Paul McNulty for the firings of the U.S. attorneys, saying 
that he relied on McNulty's advice.  That's ironic, because Paul 
McNulty came clean with this committee and gave us some valuable 
information while the attorney general stonewalled. 
 
The attorney general is trying to make Mr. McNulty into the next 
Scooter Libby, but we all know the buck stops with the attorney 
general. 
 
Mr. Gonzales said at this hearing -- at that these -- Mr. 
Gonzales said in this hearing room that he accepts responsibility for 
the firings.  Well, he should live up to his words and not keep 
pointing the finger today at Mr. McNulty. 
 



There's been a -- there's long been reason to be concerned about 
Attorney General Gonzales given his close connection with the White 
House and his apparent misconception of this current role.  He seems 
to many in this country to embody a disrespect for the rule of law and 
intolerance of independence at the Justice Department. 
 
He's presided over a Justice Department where being a, quote, 
"loyal Bushie" seems to be more important than being a seasoned 
professional, where what the White House wants is more important than 
what the law requires or what prudence dictates. 
 
The current scandal merely crystallizes this problem, namely that 
loyalty to the White House trumps allegiance to the law, the truth and 
common sense. 
 
For example, Attorney General Gonzales' former chief of staff has 
testified that one of the principal reasons the A.G. was upset after 
listening to Mr. McNulty's testimony on February 6th was that Mr. 
McNulty had talked too much about the White House's role in appointing 
Karl Rove's deputy as U.S. attorney in Arkansas. 
 
SCHUMER:  Specifically, Mr. Sampson said Gonzales was upset that 
McNulty had, quote, "put so much emphasis on the White House's role in 
Griffin being promoted in favor of Cummins," unquote.  Gonzales was 
upset because Mr. McNulty, quote -- said, quote -- Gonzales was upset 
because Mr. McNulty, quote, "had really brought the White House's role 
in Griffin into the public sphere." 
 
So it appears that the attorney general was apparently not upset 
that Mr. McNulty had overstated the White House's role or misstated 
that role.  He was only upset that he had exposed it.  And now it 
appears that Mr. McNulty is gone because of it. 
 
We've only begun to understand the White House's role in the 
firings and the attorney general's role in accomplishing the White 
House's bidding.  So far, however, we know this at least. 
 
It was the White House that initially raised the prospect of 
firing all 93 U.S. attorneys. 
 
It was the White House that promoted the idea of removing Bud 
Cummins in favor of a former aide to Karl Rove. 
 
It was the White House that was upset at the department's belated 
rejection of a plan to bypass homestate senators in Arkansas to keep 
Tim Griffin installed indefinitely as U.S. attorney. 



 
It was the White House that had the best opportunity to correct 
the record of its own involvement in the firing at a March 5th meeting 
attended by Karl Rove before Mr. Moschella gave incomplete testimony 
to Congress. 
 
It was the White House that entertained complaints from 
Republican Party officials about David Iglesias which apparently led 
to his ouster. 
 
It was the White House that had brought overblown complaints 
about voter fraud prosecutions to the attention of the Justice 
Department. 
 
There'll be time for us to hear from those White House witnesses 
who can shed light on what transpired here, and I hope the day comes 
soon. 
 
Senator Specter? 
 
SPECTER:  Thank you, Mr. Chairman. 
 
I join in the welcome of you, Mr. Comey. 
 
SPECTER:  It is ironic in a sense that the former deputy attorney 
general should be with the Judiciary Committee today, on the same day 
that we learn of the resignation of the present deputy attorney 
general. 
 
Earlier today, I wrote to Deputy Attorney General Paul McNulty 
congratulating him on his service with the Department of Justice, and 
wishing him well in his new career. 
 
I did not say in the note to him what I'm about to say, but I 
think he found it difficult -- really, impossible -- to continue to 
serve in the Department of Justice as a professional, which Paul 
McNulty is, because it's embarrassing for a professional to work for 
the Department of Justice today. 
 
We had the attorney general before a hearing.  The testimony he 
gave was hard to understand, incredible in a sense -- to say that he 
was not involved in discussions and not involved in deliberations, 
when his three top deputies said he was and the documentary evidence 
supported that. 
 
It is the decision of Mr. Gonzales as to whether he stays or 



goes.  But it is hard to see how the Department of Justice can 
function and perform its important duties with Mr. Gonzales remaining 
where he is.  And beyond Mr. Gonzales's decision, it's a matter for 
the president as to whether the president will retain the attorney 
general or not. 
 
I think that the operation of the executive branch is a decision 
for the president.  I don't want him telling me how to vote in the 
Senate on separation of powers, and I'm not going to tell him or make 
a recommendation to him as to what he ought to do with Mr. Gonzales. 
 
SPECTER:  But I think the resignation of Mr. McNulty is another 
significant step and evidence that a department really cannot function 
with the continued leadership or lack of leadership of Attorney 
General Gonzales. 
 
As I view the situation, we really don't know yet what has 
happened, whether it is politicization or whether it is an ideological 
bent or what.  There is no doubt that the president has the authority 
to fire all the attorneys general -- pardon me -- in order to fire the 
attorney general; Freudian slips are sometimes more revealing than the 
planned statements. 
 
The president does have the authority to replace all of the 93 
U.S. attorneys, as President Clinton did when he took office. 
 
And prosecutions for voter fraud are very, very important.  When 
I was district attorney of Philadelphia, I prosecuted both Republicans 
and Democrats for voter fraud:  have a lot of it in Philadelphia. 
 
In 1972, the Democrats and Republicans made a deal in South 
Philadelphia, a spot where many deals are made, to give the 
Republicans the top of the ticket -- President Nixon running for 
reelection -- and the Democrats the rest of the ticket. 
 
A common pleas judge signed in at city hall at 6 a.m. that 
morning as evidenced by the registry roll, issued injunctions barring 
all of the McGovern poll watchers from the polling places.  He was 
prosecuted, as were many other top city officials. 
 
So, voter fraud prosecutions are very, very important. 
 
SPECTER:  But you can't bring a prosecution unless you have a 
case. 
 
And now we have to determine if there was chicanery, whether 



there were efforts at voter prosecutions -- vote fraud prosecutions 
for investigations when there was no basis for doing so. 
 
It may well be that when we get to the end of the rainbow we will 
find the explanation may be as simple as outright incompetence -- 
outright incompetence.  To consider firing Peter Fitzgerald, which is 
what Kyle Sampson testified to, is patently ridiculous. 
 
It is my hope that we will finish these investigations soon, 
because the continuing investigations are a harm to the -- we have to 
do our job.  But the sooner we finish, the sooner the Department of 
Justice can return to its work. 
 
If we had a new attorney general and concluded this 
investigation, made our findings public, it would be very important. 
Because those U.S. attorneys perform enormously important functions on 
fighting drugs and crime and terrorism and the administration of both 
civil and criminal justice in this country. 
 
And I'm glad to see you're here today, Mr. Comey, because I know 
you can shed some additional light on this important subject. 
 
Thank you, Mr. Chairman. 
 
SCHUMER:  Thank you, Senator Specter. 
 
It's now my privilege to introduce our witness today, James B. 
Comey. 
 
He is almost a man who needs no introduction.  He's well known to 
this committee, which has twice favorably considered his nomination 
for important offices:  first for the U.S. attorney in the Southern 
District of New York in 2002, then as deputy attorney general of the 
United States in 2003. 
 
SCHUMER:  Mr. Comey was educated at the College of William and 
Mary and the University of Chicago Law School.  After law school, he 
served as a law clerk for then-U.S. District Judge John M. Walker Jr. 
in Manhattan.  After that he spent most of the next 20 years as a 
dedicated public servant in the Justice Department. 
 
Besides serving ably as U.S. attorney and deputy attorney 
general, Mr. Comey earned a reputation as a hard-nosed prosecutor in a 
number of high-profile and important cases, including Khobar Towers 
terrorist bombing case arising out of the June 1996 attack on a U.S. 
military facility in Saudi Arabia in which 19 airmen were killed. 



 
Mr. Comey is currently the senior vice president and general 
counsel of the Lockheed Martin Corporation. 
 
Now, I know it is not easy for you, Mr. Comey, to be here and 
talk about some of the recent travails at the department which you 
hold so dear. 
 
I especially appreciate Mr. Comey's coming to testify here 
without the formality of a subpoena.  In order to secure Mr. Comey's 
presence, I would have moved for consideration of a subpoena by the 
committee, but I'm glad that wasn't necessary because of your 
cooperation. 
 
As far as I'm concerned, when the Justice Department lost Jim 
Comey, it lost a towering figure.  And I don't say that because he 
stands 6'8" tall. 
 
When Jim left the department, we lost a public servant of the 
first order, a man of unimpeachable integrity, honestly, character and 
independence. 
 
And now I'd like to administer the oath of office.  Would you 
please rise? 
 
I sorry.  I wish we were administering the oath of office. 
 
(LAUGHTER) 
 
The oath. 
 
Do you affirm that the testimony you are about to give before the 
committee will be the truth, the whole truth and nothing but the truth 
so help you, God? 
 
COMEY:  I do. 
 
SCHUMER:  Thank you. 
 
OK, we're going to get right into the questioning because Mr. 
Comey does not have an opening statement. 
 
SCHUMER:  As I said in my opening remarks, many have been 
concerned that Alberto Gonzales has made the Justice Department a mere 
extension of the White House where independence takes a back seat to 
service to the White House, where the rule of law takes a back seat to 



the political needs of the president's party. 
 
Before we get to the other issues, I want to go back to an 
incident from the time that Mr. Gonzales served as White House 
counsel. 
 
There have been media reports describing a dramatic visit by 
Alberto Gonzales and Chief of Staff Andrew Card to the hospital bed of 
John Ashcroft in March 2004, after you, as acting attorney general, 
decided not to authorize a classified program. 
 
First, can you confirm that a night-time hospital visit took 
place? 
 
COMEY:  Yes, I can. 
 
SCHUMER:  OK. 
 
Can you remember the date and the day? 
 
COMEY:  Yes, sir, very well.  It was Wednesday, March the 10th, 
2004. 
 
SCHUMER:  And how do you remember that date so well? 
 
COMEY:  This was a very memorable period in my life; probably the 
most difficult time in my entire professional life.  And that night 
was probably the most difficult night of my professional life.  So 
it's not something I'd forget. 
 
SCHUMER:  Were you present when Alberto Gonzales visited Attorney 
General Ashcroft's bedside? 
 
COMEY:  Yes. 
 
SCHUMER:  And am I correct that the conduct of Mr. Gonzales and 
Mr. Card on that evening troubled you greatly? 
 
COMEY:  Yes. 
 
SCHUMER:  OK. 
 
Let me go back and take it from the top. 
 
You rushed to the hospital that evening.  Why? 
 



COMEY:  I'm only hesitating because I need to explain why. 
 
SCHUMER:  Please.  I'll give you all the time you need, sir. 
 
COMEY:  I've actually thought quite a bit over the last three 
years about how I would answer that question if it was ever asked, 
because I assumed that at some point I would have to testify about it. 
 
The one thing I'm not going to do and be very, very careful about 
is,  because this involved a classified program, I'm not going to get 
anywhere near classified information.  I also am very leery of, and 
will not, reveal the content of advice I gave as a lawyer, the 
deliberations I engaged in.  I think it's very important for the 
Department of Justice that someone who held my position not do that. 
 
SCHUMER:  In terms of privilege. 
 
COMEY:  Yes, sir. 
 
SCHUMER:  Understood. 
 
COMEY:  Subject to that, I -- and I'm uncomfortable talking about 
this... 
 
SCHUMER:  I understand. 
 
COMEY:  ... but I'll answer the question. 
 
I -- to understand what happened that night, I, kind of, got to 
back up about a week. 
 
SCHUMER:  Please. 
 
COMEY:  In the early part of 2004, the Department of Justice was 
engaged -- the Office of Legal Counsel, under my supervision -- in a 
reevaluation both factually and legally of a particular classified 
program.  And it was a program that was renewed on a regular basis, 
and required signature by the attorney general certifying to its 
legality. 
 
And the -- and I remember the precise date.  The program had to 
be renewed by March the 11th, which was a Thursday, of 2004.  And we 
were engaged in a very intensive reevaluation of the matter. 
 
And a week before that March 11th deadline, I had a private 
meeting with the attorney general for an hour, just the two of us, and 



I laid out for him what we had learned and what our analysis was in 
this particular matter. 
 
And at the end of that hour-long private session, he and I agreed 
on a course of action.  And within hours he was stricken and taken 
very, very ill... 
 
SCHUMER:  (inaudible) You thought something was wrong with how it 
was being operated or administered or overseen. 
 
COMEY:  We had -- yes.  We had concerns as to our ability to 
certify its legality, which was our obligation for the program to be 
renewed. 
 
The attorney general was taken that very afternoon to George 
Washington Hospital, where he went into intensive care and remained 
there for over a week.  And I became the acting attorney general. 
 
And over the next week -- particularly the following week, on 
Tuesday -- we communicated to the relevant parties at the White House 
and elsewhere our decision that as acting attorney general I would not 
certify the program as to its legality and explained our reasoning in 
detail, which I will not go into here.  Nor am I confirming it's any 
particular program. 
 
That was Tuesday that we communicated that. 
 
COMEY:  The next day was Wednesday, March the 10th, the night of 
the hospital incident.  And I was headed home at about 8 o'clock that 
evening, my security detail was driving me.  And I remember exactly 
where I was -- on Constitution Avenue -- and got a call from Attorney 
General Ashcroft's chief of staff telling me that he had gotten a 
call... 
 
SCHUMER:  What's his name? 
 
COMEY:  David Ayers. 
 
That he had gotten a call from Mrs. Ashcroft from the hospital. 
She had banned all visitors and all phone calls.  So I hadn't seen him 
or talked to him because he was very ill. 
 
And Mrs. Ashcroft reported that a call had come through, and that 
as a result of that call Mr. Card and Mr. Gonzales were on their way 
to the hospital to see Mr. Ashcroft. 
 



SCHUMER:  Do you have any idea who that call was from? 
 
COMEY:  I have some recollection that the call was from the 
president himself, but I don't know that for sure.  It came from the 
White House.  And it came through and the call was taken in the 
hospital. 
 
So I hung up the phone, immediately called my chief of staff, 
told him to get as many of my people as possible to the hospital 
immediately.  I hung up, called Director Mueller and -- with whom I'd 
been discussing this particular matter and had been a great help to me 
over that week -- and told him what was happening.  He said, "I'll 
meet you at the hospital right now." 
 
Told my security detail that I needed to get to George Washington 
Hospital immediately.  They turned on the emergency equipment and 
drove very quickly to the hospital. 
 
I got out of the car and ran up -- literally ran up the stairs 
with my security detail. 
 
SCHUMER:  What was your concern?  You were in obviously a huge 
hurry. 
 
COMEY:  I was concerned that, given how ill I knew the attorney 
general was, that there might be an effort to ask him to overrule me 
when he was in no condition to do that. 
 
SCHUMER:  Right, OK. 
 
COMEY:  I was worried about him, frankly. 
 
And so I raced to the hospital room, entered.  And Mrs. Ashcroft 
was standing by the hospital bed, Mr. Ashcroft was lying down in the 
bed, the room was darkened.  And I immediately began speaking to him, 
trying to orient him as to time and place, and try to see if he could 
focus on what was happening, and it wasn't clear to me that he could. 
He seemed pretty bad off. 
 
SCHUMER:  At that point it was you, Mrs. Ashcroft and the 
attorney general and maybe medical personnel in the room.  No other 
Justice Department or government officials. 
 
COMEY:  Just the three of us at that point. 
 
I tried to see if I could help him get oriented.  As I said, it 



wasn't clear that I had succeeded. 
 
I went out in the hallway.  Spoke to Director Mueller by phone. 
He was on his way.  I handed the phone to the head of the security 
detail and Director Mueller instructed the FBI agents present not to 
allow me to be removed from the room under any circumstances.  And I 
went back in the room. 
 
I was shortly joined by the head of the Office of Legal Counsel 
assistant attorney general, Jack Goldsmith, and a senior staffer of 
mine who had worked on this matter, an associate deputy attorney 
general. 
 
So the three of us Justice Department people went in the room.  I 
sat down... 
 
SCHUMER:  Just give us the names of the two other people. 
 
COMEY:  Jack Goldsmith, who was the assistant attorney general, 
and Patrick Philbin, who was associate deputy attorney general. 
 
I sat down in an armchair by the head of the attorney general's 
bed.  The two other Justice Department people stood behind me.  And 
Mrs. Ashcroft stood by the bed holding her husband's arm.  And we 
waited. 
 
And it was only a matter of minutes that the door opened and in 
walked Mr. Gonzales, carrying an envelope, and Mr. Card.  They came 
over and stood by the bed.  They greeted the attorney general very 
briefly.  And then Mr. Gonzales began to discuss why they were there 
-- to seek his approval for a matter, and explained what the matter 
was -- which I will not do. 
 
And Attorney General Ashcroft then stunned me.  He lifted his 
head off the pillow and in very strong terms expressed his view of the 
matter, rich in both substance and fact, which stunned me -- drawn 
from the hour-long meeting we'd had a week earlier -- and in very 
strong terms expressed himself, and then laid his head back down on 
the pillow, seemed spent, and said to them, "But that doesn't matter, 
because I'm not the attorney general." 
 
SCHUMER:  But he expressed his reluctance or he would not sign 
the statement that they -- give the authorization that they had asked, 
is that right? 
 
COMEY:  Yes. 



 
And as he laid back down, he said, "But that doesn't matter, 
because I'm not the attorney general.  There is the attorney general," 
and he pointed to me, and I was just to his left. 
 
The two men did not acknowledge me.  They turned and walked from 
the room.  And within just a few moments after that, Director Mueller 
arrived.  I told him quickly what had happened.  He had a brief -- a 
memorable brief exchange with the attorney general and then we went 
outside in the hallway. 
 
SCHUMER:  OK. 
 
Now, just a few more points on that meeting. 
 
First, am I correct that it was Mr. Gonzales who did just about 
all of the talking, Mr. Card said very little? 
 
COMEY:  Yes, sir. 
 
SCHUMER:  OK. 
 
And they made it clear that there was in this envelope an 
authorization that they hoped Mr. Ashcroft -- Attorney General 
Ashcroft would sign. 
 
COMEY:  In substance.  I don't know exactly the words, but it was 
clear that's what the envelope was. 
 
SCHUMER:  And the attorney general was -- what was his condition? 
I mean, he had -- as I understand it, he had pancreatitis.  He was 
very, very ill; in critical condition, in fact. 
 
COMEY:  He was very ill.  I don't know how the doctors graded his 
condition.  This was -- this would have been his sixth day in 
intensive care.  And as I said, I was shocked when I walked in the 
room and very concerned as I tried to get him to focus. 
 
SCHUMER:  Right. 
 
OK.  Let's continue. 
 
What happened after Mr. Gonzales and Card left?  Did you have any 
contact with them in the next little while? 
 
COMEY:  While I was talking to Director Mueller, an agent came up 



to us and said that I had an urgent call in the command center, which 
was right next door.  They had Attorney General Ashcroft in a hallway 
by himself and there was an empty room next door that was the command 
center. 
 
And he said it was Mr. Card wanting to speak to me. 
 
COMEY:  I took the call.  And Mr. Card was very upset and 
demanded that I come to the White House immediately. 
 
I responded that, after the conduct I had just witnessed, I would 
not meet with him without a witness present. 
 
He replied, "What conduct?  We were just there to wish him well." 
 
And I said again, "After what I just witnessed, I will not meet 
with you without a witness.  And I intend that witness to be the 
solicitor general of the United States." 
 
SCHUMER:  That would be Mr. Olson. 
 
COMEY:  Yes, sir.  Ted Olson. 
 
"Until I can connect with Mr. Olson, I'm not going to meet with 
you." 
 
He asked whether I was refusing to come to the White House.  I 
said, "No, sir, I'm not.  I'll be there.  I need to go back to the 
Department of Justice first." 
 
And then I reached out through the command center for Mr. Olson, 
who was at a dinner party.  And Mr. Olson and the other leadership of 
the Department of Justice immediately went to the department, where we 
sat down together in a conference room and talked about what we were 
going to do. 
 
And about 11 o'clock that night -- this evening had started at 
about 8 o'clock, when I was on my way home.  At 11 o'clock that night, 
Mr. Olson and I went to the White House together. 
 
SCHUMER:  Just before you get there, you told Mr. Card that you 
were very troubled by the conduct from the White House room (ph), and 
that's why you wanted Mr. Olson to accompany you. 
 
Without giving any of the details -- which we totally respect in 
terms of substance -- just tell me why.  What did you tell him that so 



upset you?  Or if you didn't tell him just tell us. 
 
COMEY:  I was very upset.  I was angry.  I thought I just 
witnessed an effort to take advantage of a very sick man, who did not 
have the powers of the attorney general because they had been 
transferred to me. 
 
I thought he had conducted himself, and I said to the attorney 
general, in a way that demonstrated a strength I had never seen 
before.  But still I thought it was improper. 
 
And it was for that reason that I thought there ought to be 
somebody with me if I'm going to meet with Mr. Card. 
 
SCHUMER:  Can you tell us a little bit about the discussion at 
the Justice Department when all of you convened?  I guess it was that 
night. 
 
COMEY:  I don't think it's appropriate for me to go into the 
substance of it.  We discussed what to do.  I recall the associate 
attorney general being there, the solicitor general, the assistant 
attorney general in charge of the Office of Legal Counsel, senior 
staff from the attorney general, senior staff of mine.  And we just -- 
I don't want to reveal the substances of those... 
 
SCHUMER:  I don't want you to reveal the substance. 
 
They all thought what you did -- what you were doing was the 
right thing, I presume. 
 
COMEY:  I presume.  I didn't ask people.  But I felt like we were 
a team, we all understood what was going on, and we were trying to do 
what was best for the country and the Department of Justice.  But it 
was a very hard night. 
 
SCHUMER:  OK. 
 
And then did you meet with Mr. Card? 
 
COMEY:  I did.  I went with Mr. Olson driving -- my security 
detail drove us to the White House.  We went into the West Wing.  Mr. 
Card would not allow Mr. Olson to enter his office.  He asked Mr. 
Olson to please sit outside in his sitting area.  I relented and went 
in to meet with Mr. Card alone.  We met, had a discussion, which was 
much more -- much calmer than the discussion on the telephone. 
 



After -- I don't remember how long, 10 or 15 minutes -- Mr. 
Gonzales arrived and brought Mr. Olson into the room.  And the four of 
us had a discussion. 
 
SCHUMER:  OK. 
 
And was Mr. -- were you and Mr. Card still in a state of anger at 
one another at that meeting, or is it a little calmer, and why? 
 
COMEY:  Not that we showed. 
 
SCHUMER:  Right. 
 
COMEY:  It was much more civil than our phone conversation, much 
calmer. 
 
SCHUMER:  Why?  Why do you think? 
 
COMEY:  I don't know.  I mean, I had calmed down a little bit. 
I'd had a chance to talk to the people I respected.  Ted Olson I 
respect enormously. 
 
SCHUMER:  Right.  OK. 
 
Was there any discussion of resignations with Mr. Card? 
 
COMEY:  Mr. Card was concerned that he had heard reports that 
there were to be a large number of resignations at the Department of 
Justice. 
 
SCHUMER:  OK.  OK. 
 
And the conversations, the issue, whatever it was, was not 
resolved. 
 
COMEY:  Correct.  We communicated about it.  I communicated again 
the Department of Justice's view on the matter.  And that was it. 
 
SCHUMER:  Right. 
 
And you stated that the next day, Thursday, was the deadline for 
reauthorization of the program, is that right? 
 
COMEY:  Yes, sir. 
 
SCHUMER:  OK. 



 
Can you tell us what happened the next day? 
 
COMEY:  The program was reauthorized without us and without a 
signature from the Department of Justice attesting as to its legality. 
And I prepared a letter of resignation, intending to resign the next 
day, Friday, March the 12th. 
 
SCHUMER:  OK. 
 
And that was the day, as I understand it, of the Madrid train 
bombings. 
 
COMEY:  Thursday, March 11th, was the morning of the Madrid train 
bombings. 
 
SCHUMER:  And so, obviously, people were very concerned with all 
of that. 
 
COMEY:  Yes.  It was a very busy day in the counterterrorism 
aspect. 
 
SCHUMER:  Yet, even in light of that, you still felt so strongly 
that you drafted a letter of resignation. 
 
COMEY:  Yes. 
 
SCHUMER:  OK. 
 
And why did you decide to resign? 
 
COMEY:  I just believed... 
 
SCHUMER:  Or to offer your resignation, is a better way to put 
it? 
 
COMEY:  I believed that I couldn't -- I couldn't stay, if the 
administration was going to engage in conduct that the Department of 
Justice had said had no legal basis.  I just simply couldn't stay. 
 
SCHUMER:  Right.  OK. 
 
Now, let me just ask you this.  And this obviously is all 
troubling. 
 
As I understand it, you believed that others were also prepared 



to resign, not just you, is that correct? 
 
COMEY:  Yes. 
 
SCHUMER:  OK. 
 
Was one of those Director Mueller? 
 
COMEY:  I believe so.  You'd have to ask him, but I believe so. 
 
SCHUMER:  You had conversations with him about it. 
 
COMEY:  Yes. 
 
SCHUMER:  OK. 
 
How about the associate attorney general, Robert McCallum? 
 
COMEY:  I don't know.  We didn't discuss it. 
 
SCHUMER:  How about your chief of staff? 
 
COMEY:  Yes.  He was certainly going to go when I went. 
 
SCHUMER:  Right. 
 
How about Mr. Ashcroft's chief of staff? 
 
COMEY:  My understanding was that he would go as well. 
 
SCHUMER:  And how... 
 
COMEY:  I should say... 
 
SCHUMER:  Please. 
 
COMEY:  ... to make sure I'm accurate, I... 
 
SCHUMER:  This is your surmise, not... 
 
COMEY:  Yes. 
 
I ended up agreeing -- Mr. Ashcroft's chief of staff asked me 
something that meant a great deal to him, and that is that I not 
resign until Mr. Ashcroft was well enough to resign with me.  He was 
very concerned that Mr. Ashcroft was not well enough to understand 



fully what was going on.  And he begged me to wait until -- this was 
Thursday that I was making this decision -- to wait til Monday to give 
him the weekend to get oriented enough so that I wouldn't leave him 
behind, was his concern. 
 
SCHUMER:  And it was his view that Mr. Ashcroft was likely to 
resign as well? 
 
COMEY:  Yes. 
 
SCHUMER:  So what did you do when you heard that? 
 
COMEY:  I agreed to wait.  I said that what I would do is -- that 
Friday would be last day.  And Monday morning I would resign. 
 
SCHUMER:  OK. 
 
Anything else of significance relevant to this line of 
questioning occur on Thursday the 11th, that you can recall? 
 
COMEY:  No, not that I recall. 
 
SCHUMER:  Thank you. 
 
Now, let's go to the next day, which was March 12.  Can you tell 
us what happened then? 
 
COMEY:  I went to the Oval Office -- as I did every morning as 
acting attorney general -- with Director Mueller to brief the 
president and the vice president on what was going on on Justice 
Department's counterterrorism work. 
 
We had the briefing.  And as I was leaving, the president asked 
to speak to me, took me in his study and we had a one-on-one meeting 
for about 15 minutes -- again, which I will not go into the substance 
of.  It was a very full exchange.  And at the end of that meeting, at 
my urging, he met with Director Mueller, who was waiting for me 
downstairs. 
 
He met with Director Mueller again privately, just the two of 
them.  And then after those two sessions, we had his direction to do 
the right thing, to do what we... 
 
SCHUMER:  Had the president's direction to do the right thing? 
 
COMEY:  Right. 



 
We had the president's direction to do what we believed, what the 
Justice Department believed was necessary to put this matter on a 
footing where we could certify to its legality. 
 
And so we then set out to do that.  And we did that. 
 
SCHUMER:  OK. 
 
So let me just (inaudible) -- this is an amazing story, has an 
amazing pattern of fact that you recall. 
 
SPECTER:  Mr. Chairman, could you give us some idea when your 
first round will conclude? 
 
SCHUMER:  As soon as I ask a few questions here.  Fairly soon. 
 
(OFF-MIKE) 
 
SCHUMER:  Yes. 
 
And, Senator Specter, you will get the same amount of time. 
 
SCHUMER:  I thought with Mr. Comey's telling what happened... 
 
(CROSSTALK) 
 
SPECTER:  Just may the record show that you're now 16 minutes and 
35 seconds over the five minutes and... 
 
SCHUMER:  I think the record will show it. 
 
SPECTER:  Well, it does now. 
 
(LAUGHTER) 
 
SCHUMER:  OK, thank you. 
 
And I think most people would think that those 16:35 minutes were 
worth hearing. 
 
SPECTER:  Well, Mr. Chairman, we do have such a thing as a second 
round, and there are a lot of senators waiting... 
 
SCHUMER:  Yes, OK. 
 



Let me ask you these few questions... 
 
SPECTER:  ... including a Republican. 
 
SCHUMER:  I'm glad you're here, Senator Specter.  I know you're 
concerned with the issue. 
 
SPECTER:  Lonely, but here. 
 
(LAUGHTER) 
 
SCHUMER:  Let me ask you this:  So in sum, it was your belief 
that Mr. Gonzales and Mr. Card were trying to take advantage of an ill 
and maybe disoriented man to try and get him to do something that 
many, at least in the Justice Department, thought was against the law? 
Was that a correct summation? 
 
COMEY:  I was concerned that this was an effort to do an end-run 
around the acting attorney general and to get a very sick man to 
approve something that the Department of Justice had already concluded 
-- the department as a whole -- was unable to be certified as to its 
legality.  And that was my concern. 
 
SCHUMER:  OK. 
 
And you also believe -- and you had later conversations with 
Attorney General Ashcroft when he recuperated, and he backed your 
view? 
 
COMEY:  Yes, sir. 
 
SCHUMER:  Did you ever ask him explicitly if he would have 
resigned had it come to that? 
 
COMEY:  No. 
 
SCHUMER:  OK. 
 
But he backed your view over that what was being done, or what 
was attempting to being done, going around what you had recommended, 
was wrong, against the law? 
 
COMEY:  Yes. 
 
And I already knew his view from the hour we had spent together 
going over it in great detail a week before the hospital incident. 



 
SCHUMER:  Yes. 
 
And the FBI director, Mueller, backed your view over that of Mr. 
Gonzales as well -- is that right? -- in terms of whether the program 
could continue to be implemented the way Counsel Gonzales wanted it to 
be. 
 
COMEY:  The only reason I hesitate is it was never Director 
Mueller's job or position to be drawing a legal conclusion about the 
program; that he was very supportive to me personally.  He's one of 
the finest people I've ever met and was a great help to me when I felt 
a tremendous amount of pressure and felt a bit alone at the Department 
of Justice. 
 
But it was not his role to opine on the legality. 
 
SCHUMER:  How about Jack Goldsmith, the head of the Office of 
Legal Counsel?  Did he opine on the legality? 
 
COMEY:  Yes.  He had done a substantial amount of work on that 
issue.  And it was largely OLC, the Office of Legal Counsel's work, 
that I was relying upon in drawing my -- in making my decision. 
 
SCHUMER:  OK.  Just two other questions. 
 
Have you ever had the opportunity to recall these events on the 
record in any other forum? 
 
COMEY:  No. 
 
SCHUMER:  OK.  And... 
 
COMEY:  I should... 
 
SCHUMER:  Go ahead. 
 
COMEY:  I was interviewed by the FBI and discussed these events 
in connection with a leak investigation the FBI was conducting. 
 
SCHUMER:  And you gave them these details then. 
 
COMEY:  Yes. 
 
SCHUMER:  Thank you. 
 



COMEY:  But not -- by forum I've never testified about it. 
 
SCHUMER:  And after you stood your ground in March of 2004, did 
you suffer any recriminations or other problems at the department? 
 
COMEY:  I didn't.  Not that I'm aware of. 
 
SCHUMER:  OK. 
 
Well, let me just say this, and then I'll call on Senator Specter 
who can have as much time as he thinks is appropriate. 
 
The story is a shocking one.  It makes you almost gulp. 
 
And I just want to say, speaking for myself, I appreciate your 
integrity and fidelity to rule of law.  And I also appreciate Attorney 
General Ashcroft's fidelity to the rule of law as well, as well as the 
men and women who worked with you and stuck by you in this. 
 
When we have a situation where the laws of this country -- the 
rules of law of this country are not respected because somebody thinks 
there's a higher goal, we run askew of the very purpose of what 
democracy and rule of law are about. 
 
SCHUMER:  And this -- again, this story makes me gulp. 
 
Senator Specter? 
 
SPECTER:  May the record now show that we're 21 minutes and 22 
seconds beyond the five-minute allocation. 
 
And I raise it not to in any way suggest that the questioning 
hasn't been very important, but only to suggest that we have a 
practice for having a five-minute round.  And it is exceeded on some 
occasions.  I've only been here 27 years; I can't remember it being 
exceeded by about 23 minutes. 
 
And we do have second rounds.  And we do have eight -- seven 
Democrats here.  It is now 9:48 -- 10:48.  And at the start of this 
hearing I asked my colleagues among the Republicans to join me here. 
 
I repeat that request now, since it's televised -- internally, at 
least -- that my colleagues should know that there are seven Democrats 
here who will all have turns asking questions.  And it would be 
appropriate to have a little balance here, if some Republicans would 
show up to participate in this hearing.  It would be helpful if we had 



some balance, if some other Republicans would show up to participate 
in this hearing. 
 
Mr. Comey, I join Senator Schumer in commending you for what you 
did here.  The terrorist surveillance program has been the subject of 
quite a number of hearings in this committee:  strenuous efforts to 
bring the issue before the Foreign Intelligence Surveillance Court, 
efforts at changing legislation; some of it is now pending, co- 
sponsored by Senator Feinstein and myself.  The matter is wending its 
way through the federal courts, and it's the 6th Circuit now. 
 
So this is a very important, substantive matter. 
 
SPECTER:  And as the acting attorney general, you were doing 
exactly what you should do in standing up for your authority and to 
stand by your guns and to do what you thought was right. 
 
It has some characteristics of the Saturday Night Massacre, when 
the other officials stood up and they had to be fired in order to find 
someone who would -- deputy attorney general and others would not fire 
the special prosecutor.  So that was commendable. 
 
When you finally got to the place where the buck doesn't stop, 
when you got to the president -- as I understand your testimony -- the 
president told you to do what you thought was right.  Is that correct? 
 
COMEY:  Yes, sir. 
 
SPECTER:  So the president backed you up.  And it was necessary 
to make changes in the terrorist surveillance program to get the 
requisite certification by the acting attorney general -- that is you? 
 
COMEY:  And I may be being overly cautious, but I'm not 
comfortable confirming what program it was that this related to. 
 
And I should be clear.  The direction -- as I said, I met with 
the president first, the Director Mueller did. 
 
COMEY:  And it was Director Mueller who carried to me the 
president's direction to do what the Department of Justice thinks is 
right to get this where the department believes it ought to be.  And 
we acted on that direction. 
 
SPECTER:  Director Mueller told you to -- the president said to 
do what you thought was right? 
 



COMEY:  Correct. 
 
SPECTER:  Well, how about what the president himself told you? 
 
COMEY:  I don't want to get into what -- the reason I hesitate, 
Senator Specter, is the right thing was done here, in part -- in large 
part because the president let somebody like me and Bob Mueller meet 
with him alone. 
 
And if I talk about that meeting, I worry that the next president 
who encounters this is not going to let the next me get close to them 
to talk about something this important. 
 
So I'm -- I want to be very careful that I don't talk about what 
the president and I talked about. 
 
I met with the president.  We had a full and frank discussion, 
very informed.  He was very focused. 
 
Then Director Mueller met with the president alone.  I wasn't 
there. 
 
Director Mueller carried to me the president's direction that we 
do what the Department of Justice wanted done to put this on a sound 
legal footing. 
 
SPECTER:  So you met first with the president alone for 15 
minutes? 
 
COMEY:  Yes, sir. 
 
SPECTER:  And then Director Mueller met separately with the 
president for 15 minutes? 
 
COMEY:  I don't remember exactly how long it was.  It was about 
the same length as my meeting.  I went down and waited for him, as 
he... 
 
SPECTER:  And then Director Mueller, as you've testified, said to 
you, the president told Director Mueller to tell you to do what the 
Department of Justice thought was right? 
 
COMEY:  Correct. 
 
SPECTER:  Well -- but you won't say whether the president told 
you to do what the Department of Justice said was right? 



 
COMEY:  Yes, I... 
 
SPECTER:  You're not slicing hair.  There's no hair there. 
 
COMEY:  You're a good examiner. 
 
And that... 
 
SPECTER:  Well, thank you. 
 
COMEY:  Yes.  I -- the president and I -- I don't think the 
conversation was finished.  We discussed the matter in some detail. 
And then I urged him to talk to Bob Mueller about it. 
 
And I don't know the content of Director Mueller's communication 
with him, except that Director Mueller -- the president didn't give me 
that -- I can answer that question. 
 
The president didn't give me that direction at the end of our 15 
minutes. 
 
SPECTER:  He did not? 
 
COMEY:  He did not.  Instead, he said, "I'll talk to Director 
Mueller," as I had suggested. 
 
Director Mueller came and met with him, then Director Mueller 
came to me and said that, "The president told me that the Department 
of Justice should get this where it wants to be, to do what the 
department thinks is right." 
 
And I took that mandate and set about to do that, and 
accomplished that. 
 
SPECTER:  I thought you testified, in response to Senator 
Schumer's questions, that after meeting with the president for 15 
minutes, he told you to do what you thought was right. 
 
COMEY:  If I did, I misspoke, because that direction came from 
the president to Director Mueller to me. 
 
SPECTER:  Well, when you had the discussions with Chief of Staff 
Card, what did he say to you by way of trying to pressure you, if, in 
fact, he did try to pressure you, to give the requisite certification? 
 



COMEY:  Again, I'm reluctant to talk about the substance of those 
kind of deliberative discussions.  We discussed... 
 
SPECTER:  And I'm not asking about the substance, carefully not. 
I'm going to, but not yet. 
 
What did he say which constituted what you thought was pressure? 
 
COMEY:  I don't know that he tried to pressure me, other than to 
engage me on the merits and to make clear his strong disagreement with 
my conclusion. 
 
SPECTER:  So then Mr. Card ultimately left it up to you to decide 
whether to give the certification or not? 
 
COMEY:  I don't know that he left it up to me.  I had already 
made a decision and communicated it on that Tuesday, that I was not 
going to.  And it didn't change in the course of my discussions with 
Mr. Card. 
 
SPECTER:  Did not change? 
 
COMEY:  Did not change. 
 
SPECTER:  Well, he didn't threaten to fire you, did he?  I'm 
going to have to lead the witness now, Mr. Comey. 
 
COMEY:  Right. 
 
SPECTER:  I'm -- I haven't led you up until now.  And now I'm 
going to have to lead you. 
 
COMEY:  That's fine. 
 
SPECTER:  He didn't threaten to fire you? 
 
COMEY:  No, he didn't. 
 
And Mr. Card, as I said, was very civil to me in our face-to-face 
meeting.  The only time... 
 
SPECTER:  Well, you can suggest being fired and be civil about 
it. 
 
COMEY:  Right. 
 



Either civilly or uncivilly, he never suggested that to me. 
 
SPECTER:  Attorney General Gonzales could be fired in a civil 
way.  No incivility in suggesting you're going to be replaced as 
acting attorney general. 
 
Well, all right then.  That substance -- I don't want to question 
you as long as Senator Schumer did, notwithstanding my rights here. 
But the long and short of it was, he didn't threaten you. 
 
COMEY:  No, sir.  I didn't feel threatened.  Nor did he say 
anything that I thought could reasonably be read... 
 
SPECTER:  And when you talked to White House Counsel Gonzales, 
did he try to pressure you to reverse your judgment? 
 
COMEY:  No. 
 
He disagreed, again, on the merits of the decision.  And we had 
engaged on that, had full discussions about that. 
 
But he never tried to pressure me, other than to convince me that 
I was wrong. 
 
SPECTER:  Well, Mr. Comey, did you have discussions with anybody 
else in the administration who disagreed with your conclusions? 
 
COMEY:  Yes, sir. 
 
SPECTER:  Who else? 
 
COMEY:  Vice president. 
 
SPECTER:  Anybody else? 
 
COMEY:  Members of his staff. 
 
SPECTER:  Who on his staff? 
 
COMEY:  Mr. Addington disagreed with the conclusion.  And I'm 
sure there were others who disagreed, but... 
 
SPECTER:  Well, I don't want to know who disagreed.  I want to 
know who told you they disagreed. 
 
COMEY:  OK. 



 
SPECTER:  Addington? 
 
COMEY:  Mr. Addington.  The vice president told me that he 
disagreed.  I don't remember any other White House officials telling 
me they disagreed. 
 
SPECTER:  OK.  So you've got Card, Gonzales, Vice President 
Cheney and Addington who told you they disagreed with you. 
 
COMEY:  Yes, sir. 
 
SPECTER:  Did the vice president threaten you? 
 
COMEY:  No, sir. 
 
SPECTER:  Did Addington threaten you? 
 
COMEY:  No, sir. 
 
SPECTER:  So all these people told you they disagreed with you? 
 
Well, why in this context, when they say they disagreed with you 
and you're standing by your judgment, would you consider resigning? 
You were acting attorney general.  They could fire you if they wanted 
to.  The president could replace you.  But why consider resigning? 
 
You had faced up to Card and Gonzales and Vice President Cheney 
and Addington, had a difference of opinion.  You were the acting 
attorney general, and that was that.  Why consider resigning? 
 
COMEY:  Not because of the way I was treated but because I didn't 
believe that as the chief law enforcement officer in the country I 
could stay when they had gone ahead and done something that I had said 
I could find no legal basis for. 
 
SPECTER:  When they said you could find no legal basis for? 
 
COMEY:  I had reached a conclusion that I could not certify as... 
 
SPECTER:  Well, all right, so you could not certify it, so you 
did not certify it. 
 
But why resign?  You're standing up to those men.  You're not 
going to certify it.  You're the acting attorney general.  That's 
that. 



 
COMEY:  Well, a key fact is that they went ahead and did it 
without -- the program was reauthorized without my signature and 
without the Department of Justice.  And so I believed that I couldn't 
stay... 
 
SPECTER:  Was the program reauthorized without the requisite 
certification by the attorney general or acting attorney general? 
 
COMEY:  Yes. 
 
SPECTER:  So it went forward illegally. 
 
COMEY:  Well, that's a complicated question.  It went forward 
without certification from the Department of Justice as to its 
legality. 
 
SPECTER:  But the certification by the Department of Justice as 
to legality was indispensable as a matter of law for the program to go 
forward, correct? 
 
COMEY:  I believed so. 
 
SPECTER:  Then it was going forward illegally. 
 
COMEY:  Well, the only reason I hesitate is that I'm no 
presidential scholar. 
 
But if a determination was made by the head of the executive 
branch that some conduct was appropriate, that determination -- and 
lawful -- that determination was binding upon me, even though I was 
the acting attorney general, as I understand the law. 
 
And so, I either had to go along with that or leave.  And I 
believed that I couldn't stay -- and I think others felt this way as 
well -- that given that something was going forward that we had said 
we could not certify as to its legality. 
 
SPECTER:  Well, I can understand why you would feel compelled to 
resign in that context, once there had been made a decision by the 
executive branch, presumably by the president or by the president, 
because he was personally involved in the conversations, that you 
would resign because something was going forward which was illegal. 
 
The point that I'm trying to determine here is that it was going 
forward even though it was illegal. 



 
COMEY:  And I know I sound like I'm splitting hairs, but... 
 
SPECTER:  No, I don't think there's a hair there. 
 
COMEY:  Well, something was going forward without the Department 
of Justice's certification as to its legality.  It's a very 
complicated matter, and I'm not going to go into what the program was 
or what the dimensions of the program... 
 
SPECTER:  Well, you don't have to. 
 
If the certification by the Department of Justice as to legality 
is required as a matter of law, and that is not done, and the program 
goes forward, it's illegal.  How can you -- how can you contest that, 
Mr. Comey? 
 
COMEY:  The reason I hesitate is I don't know that the Department 
of Justice's certification was required by statute -- in fact, it was 
not, as far as I know -- or by regulation, but that it was the 
practice in this particular program, when it was renewed, that the 
attorney general sign off as to its legality. 
 
There was a signature line for that.  And that was the signature 
line on which was adopted for me, as the acting attorney general, and 
that I would not sign. 
 
So it wasn't going forward in violation of any -- so far as I 
know -- statutory requirement that I sign off.  But it was going 
forward even though I had communicated, "I cannot approve this as to 
its legality." 
 
And given that, I just -- I couldn't, in good conscience, stay. 
 
SPECTER:  Well, Mr. Comey, on a matter of this importance, didn't 
you feel it necessary to find out if there was a statute which 
required your certification or a regulation which required your 
certification or something more than just a custom? 
 
COMEY:  Yes, Senator.  And I... 
 
SPECTER:  Did you make that determination? 
 
COMEY:  Yes, and I may have understated my knowledge.  I'm quite 
certain that there wasn't a statute or regulation that required it, 
but that it was the way in which this matter had operated since the 



beginning. 
 
I don't -- I think the administration had sought the Department 
of Justice, the attorney general's certification as to form and 
legality, but that I didn't know, and still don't know, the source for 
that required in statute or regulation. 
 
SPECTER:  OK.  Then it wasn't illegal. 
 
COMEY:  That's why I hesitated when you used the word "illegal." 
 
SPECTER:  Well, well, OK. 
 
Now I want your legal judgment.  You are not testifying that it 
was illegal.  Now, as you've explained that there's no statute or 
regulation, but only a matter of custom, the conclusion is that even 
though it violated custom, it is not illegal. 
 
It's not illegal to violate custom, is it? 
 
COMEY:  Not so far as I'm aware. 
 
SPECTER:  OK.  So what the administration, executive branch of 
the president, did was not illegal. 
 
COMEY:  I'm not saying -- again, that's why I kept avoiding using 
that term.  I had not reached a conclusion that it was. 
 
The only conclusion I reached is that I could not, after a whole 
lot of hard work, find an adequate legal basis for the program. 
 
SPECTER:  OK. 
 
Well, now I understand why you didn't say it was illegal.  What I 
don't understand is why you now won't say it was legal. 
 
COMEY:  Well, I suppose there's an argument -- as I said, I'm not 
a presidential scholar -- that because the head of the executive 
branch determined that it was appropriate to do, that that meant for 
purposes of those in the executive branch it was legal. 
 
I disagreed with that conclusion.  Our legal analysis was that we 
couldn't find an adequate legal basis for aspects of this matter.  And 
for that reason, I couldn't certify it to its legality. 
 
SPECTER:  OK. 



 
I will not ask you -- I have a rule never to ask the same 
question more than four times... 
 
(LAUGHTER) 
 
... so I will not ask you again whether necessarily from your 
testimony the conclusion is that what the president did was legal -- 
not illegal. 
 
Let me move on.  I only have 35 minutes left. 
 
(LAUGHTER) 
 
How long did you continue to serve as deputy attorney general 
after this incident? 
 
COMEY:  Until August of 2005, so almost a year and a half, 16 
months. 
 
SPECTER:  And during the course of that continued service, you 
got along OK with the president and the vice president and Card and 
Addington and all the rest of those fellows in the White House? 
 
COMEY:  I think so.  I mean, we didn't have much contact with 
them other than professional matters.  But I think so. 
 
SPECTER:  But they weren't out to get you because you stood out 
to them? 
 
COMEY:  I hope not.  I don't have any reason to believe... 
 
SPECTER:  Well, never mind hoping.  They didn't do anything to be 
out to get you or to make your life uncomfortable, or make it 
difficult for you to perform your duties as deputy attorney general? 
 
COMEY:  No. 
 
SPECTER:  There was some speculation that -- well, I'll eliminate 
the word "speculation." 
 
Did you have any sense that you were not considered to be 
permanent attorney general on Mr. Ashcroft's departure because of your 
having stood up to the White House on this issue? 
 
COMEY:  No. 



 
And I don't have any reason to believe I was ever considered. 
But I certainly have no reason to believe that there was any 
connection between consideration of who would be the next attorney 
general and this matter. 
 
SPECTER:  Well, on this issue, Mr. Comey, I commend you again. 
You did exactly the right thing. 
 
SPECTER:  And I think the president did the right thing.  In 
effect, he overruled Card and he overruled Vice President Cheney and 
he overruled Addington and he overruled Gonzales.  And when it came to 
him -- came to the president's desk where the buck stops he said to 
Mueller to tell you, "Follow your conscience.  Do the right thing." 
And that was that. 
 
Mr. Comey, it's my hope that we will have a closed session with 
you to pursue the substance of this matter further.  Because your 
standing up to them is very important, but it's also very important 
what you found on the legal issue on this unnamed subject, which I 
infer was the terrorist surveillance program.  And you're not going to 
comment about it.  I think you could. 
 
I think you could even tell us what the legalisms were.  Doesn't 
involve a matter of your advice or what the president told you, et 
cetera. 
 
But I'm going to discuss it with Senator Leahy later and see 
about pursuing that question to try to find out about it. 
 
Now, Mr. Comey, on to the subject of the hearing.  You have been 
reported as commenting on a number of U.S. attorneys who were asked to 
resign.  You thought they were doing a good job.  One was U.S. 
Attorney David (sic) Bogden of Nevada. 
 
What judgment did you -- do you have as to his capabilities as 
U.S. attorney? 
 
COMEY:  Dan Bogden was an excellent U.S. attorney.  He was a 
career guy who had become U.S. attorney, and I thought very highly of 
him. 
 
SPECTER:  Do you have any insights as to why he was asked to 
resign? 
 
COMEY:  I don't.  I've read things in the paper, but I certainly 



have no personal knowledge of why he was asked to resign.  When I left 
in August of 2005, I couldn't have thought of a reason why he should 
be asked to resign. 
 
SPECTER:  And as to John McKay, do you have a judgment as to the 
quality, the competency of his performance? 
 
COMEY:  Yes.  Again, it was excellent in my experience.  I had 
worked with him, as with the others, as a peer when I was U.S. 
attorney in Manhattan and then as the deputy attorney general.  So I 
had a very positive sense of John McKay. 
 
SPECTER:  And as to Paul Charlton, Arizona U.S. attorney, what is 
your view as to his competence? 
 
COMEY:  The same.  I don't want to make it sound like I love 
everybody, but I did like him a great deal. 
 
(LAUGHTER) 
 
He was very strong. 
 
SPECTER:  Well, since you don't want to sound like you love 
everybody, anybody you didn't love who you thought should have been 
replaced? 
 
(LAUGHTER) 
 
LEAHY:  Outside of members of the committee. 
 
COMEY:  There was one U.S. attorney... 
 
(CROSSTALK) 
 
SPECTER:  I'd like to ask you about that now that Senator Leahy 
has opened the door.  Which members of the committee don't you love? 
 
(LAUGHTER) 
 
COMEY:  You're asking Senator Leahy, I hope. 
 
SPECTER:  Start with the chairman. 
 
(LAUGHTER) 
 
LEAHY:  Careful.  We may be bringing (ph) the clock back again. 



 
SPECTER:  What you think of Charlton? 
 
COMEY:  Very strong, very strong U.S. attorney. 
 
SPECTER:  And David Iglesias, U.S. attorney for New Mexico? 
 
COMEY:  Same thing.  I had dealt with him quite a bit, both as a 
peer and as his supervisor, and had a high opinion of him.  I thought 
he did a very good job. 
 
SPECTER:  What did you make of Kyle Sampson's testimony that he 
had recommended calling for the resignation of Peter Fitzgerald? 
 
COMEY:  Of Patrick Fitzgerald. 
 
SPECTER:  Patrick Fitzgerald.  Peter Fitzgerald was the senator. 
 
(UNKNOWN):  No relation. 
 
SPECTER:  No relation. 
 
COMEY:  I only know about that what I read in the newspaper.  I 
was surprised by it, would be a fair description. 
 
SPECTER:  And what did you think of the competency of Kyle 
Sampson? 
 
COMEY:  I thought Kyle was very smart.  My dealings with him had 
always been pleasant.  He seemed to work very, very hard. 
 
SPECTER:  What did you think of the competency or smarts of Kyle 
Sampson after you heard he wanted to ask for the resignation of 
Patrick Fitzgerald? 
 
COMEY:  Well, I don't think that was an exercise of good 
judgment, if it's something he really meant.  It... 
 
SPECTER:  Can you give us an illustration of an exercise in good 
judgment by Kyle Sampson? 
 
I withdraw that question. 
 
Can you give us an example of an exercise of good judgment by 
Alberto Gonzales? 
 



Let the record show a very long pause. 
 
COMEY:  It's hard -- I mean, I'm sure there are examples.  I'll 
think of some. 
 
I mean, it's hard when you look back.  We worked together for 
eight months. 
 
SPECTER:  That's a famous statement of President Eisenhower about 
Vice President Nixon:  "Say something good."  "Give me two weeks." 
 
COMEY:  Right. 
 
I -- in my experience with Attorney General Gonzales, he was 
smart and engaged.  And I had no reason to question his judgment 
during our time together at the Department of Justice. 
 
We had a good working relationship.  He seemed to get issues.  I 
would make a recommendation to him.  He would discuss it with me and 
make a decision. 
 
As I sit here today, I'll probably five minutes from now think of 
an example.  But I did not have reason to question his judgment as 
attorney general. 
 
SPECTER:  Are you sufficiently familiar with what happened in the 
issue of the U.S. attorneys resignations to give an evaluation of 
Attorney General Gonzales' statement that he was no involved in 
discussions or deliberations, in the context of being contradicted by 
three of his top deputies and the documentary evidence on the e-mails? 
 
COMEY:  I am probably more versed in this than the average 
person, because I've read what's in the newspaper and looked at some 
of the documents online. 
 
But I gather he's corrected that statement that he originally 
made about not being involved in deliberations or discussions. 
 
But I'm not -- I don't know the facts as well as members of this 
committee, and haven't studied it.  So I don't think I have a... 
 
SPECTER:  No, I don't think he has corrected that.  I think he 
continues to say that he was involved in a -- his words are "limited" 
-- quote, "limited," unquote. 
 
SPECTER:  That's what he has said. 



 
I think that -- and I've said this to Mr. Gonzales privately and 
publicly -- that if he would tell us what the reasons were for asking 
these U.S. attorneys to resign, that it would shed considerable light 
on what's going on here, on how the program got started, and what the 
aims of the program were, and what his involvement was. 
 
That can -- that can all be -- this proceeding is still in 
midstream.  He can recant all of what he's said and come forward. 
 
Well, Mr. Chairman, I'm going to yield the balance of my minutes. 
Thank you. 
 
SCHUMER:  Thank you, Mr. Chairman.  And you went about, I think, 
a minute more than I did. 
 
SPECTER:  Oh, no I didn't.  I'm at 21:35. 
 
SCHUMER:  OK.  I just... 
 
LEAHY:  So we can get on to others, I'm also -- as a member of 
this committee, let me just go back to the time.  I'm not going to use 
a great deal of time so that... 
 
SPECTER:  Senator Schumer and I didn't either, Senator Leahy. 
 
LEAHY:  ... so that -- God love you -- so that others here can. 
 
Just one question comes to mind. 
 
Senator Specter spoke to you about legal or illegal.  Did it 
comply with the FISA law? 
 
COMEY:  If I -- I've tried, Senator, not to confirm that I'm 
talking about any particular program.  I just don't feel comfortable 
in an open forum... 
 
LEAHY:  OK. 
 
Then on that -- with that answer, I think I agree with -- if I 
could have Senator Specter's attention just for a moment.  With that 
answer -- and I can understand.  I'm well aware of the program, well 
aware of what happened.  And I can understand your reluctance -- very 
appropriately, your reluctance to answer that specifically. 
 
We will have a closed-door hearing on this.  Senator Specter and 



I are about to have a briefing on aspects of this. 
 
LEAHY:  I am very, very troubled by what the Department of 
Justice is going today -- not on your watch, Mr. Comey, but they're 
doing today.  We have several members of the Intelligence Committee on 
this committee on both sides.  And they will also be looking at it. 
 
Mr. Comey, I have a lot of respect for you.  I have less and less 
respect for the way the Department of Justice is being handled today. 
This is a dysfunctional Department of Justice.  It is being run like a 
political arm of the White House.  That is highly inappropriate. 
 
I've been here for 32 years.  I've seen good attorneys general 
and poor attorneys general.  I have always thought that there would at 
least be the understanding that the professionals in the Department of 
Justice have to be allowed to do a professional job.  And when I see 
them being overridden time and time again. 
 
Now, I realize there are some things you cannot go into in this 
session.  But you know and I know that there is the overriding of the 
professional judgment of good men and women in that department to do 
things that are not proper.  And I think this is wrong. 
 
One of my first experiences in the Department of Justice was as a 
young law clerk working while a student at Georgetown here meeting 
with the then-attorney general.  The then-attorney general was a close 
to the president as anyone could.  He was his brother.  This was 
Attorney General Robert Kennedy. 
 
But I remember what he said to several of the students who were 
there, because he was hoping we were a cadre, because of our grades 
and whatnot, he wanted to recruit for the Department of Justice.  And 
he emphasized over and over again on significant matters -- civil 
rights, criminal, (inaudible) areas and whatnot -- that neither the 
White House nor his brother would be allowed to influence the 
professional judgment. 
 
That always stuck in my mind. 
 
LEAHY:  And I've seen that happen over and over again.  We saw it 
with Elliot Richardson and Archibald Cox.  We saw it with you. 
 
And I am very, very frustrated.  I won't go into further 
questions, because the questions I do want to ask you will be in 
closed session. 
 



But I hope -- I hope somebody will wake up at the White House at 
the terrible, terrible precedent they are starting and have started. 
And I hope whoever the next president is will make a solemn vow never, 
never, never to allow this politicization of the Department of 
Justice.  Because it hurts every one of us. 
 
It's not the secretary of justice.  It's not a member of the 
president's staff that should be running that.  It is the attorney 
general of the United States.  And this attorney general is doing an 
abysmal job. 
 
SCHUMER:  Thank you, Mr. Chairman. 
 
Senator Kohl? 
 
Senator Feinstein was next.  I apologize. 
 
FEINSTEIN:  Thank you very much, Mr. Chairman. 
 
And thank you very much, Mr. Comey. 
 
I read the transcript of your testimony before the House.  And 
it's clear that you're a very straight shooter and very well 
respected.  And I, for one, really appreciate your point of view. 
 
If I can, I'd like to go back to the event in the hospital room 
for just a minute.  You felt -- and you were presented with something 
that you had to sign to certify a certain program.  That program was 
initially done outside of the existing law, which is the Foreign 
Intelligence Surveillance Act, which provides -- which says it's the 
exclusive authority for all electronic surveillance. 
 
The president used his Article II powers.  He said he used the 
authorization to use military force as the definitive basis for his 
action, to essentially move outside the law. 
 
However, you were faced -- and the president said when this all 
came to light that he asked the program -- asked that the program be 
authorized every 45 days, or certified by the attorney general. 
 
What did you actually have to sign to certify it?  What were you 
confronted with? 
 
COMEY:  Senator, I want to be careful in this forum, again, that 
I'm not confirming the existence of any particular program or that 
this dispute... 



 
FEINSTEIN:  I'm not asking you to.  I'm asking you, what piece of 
paper did you have to sign? 
 
COMEY:  It was a signature line on a presidential order. 
 
FEINSTEIN:  OK.  All right. 
 
And you said that the program was later changed so that it could 
be signed.  But it went ahead at that time without your certification 
on it. 
 
COMEY:  Yes. 
 
FEINSTEIN:  And what was the elapsed period of time from that 
meeting, the denial of DOJ to certify the program and the time when it 
was essentially certified? 
 
COMEY:  It was reauthorized on Thursday, March the 11th, without 
the department's -- without my signature, without the department's 
approval. 
 
And it was the next day -- so less than 24 hours later -- that we 
received the direction from the president to make it right. 
 
And then we set about -- I don't remember exactly how long it was 
-- over the next few weeks making changes so that it accorded with our 
judgment about what could be certified as to legality. 
 
And so it was really only that period from Thursday, when it was 
reauthorized, until I got the direction from the president the next 
day that it operated outside the Department of Justice's approval. 
 
FEINSTEIN:  For approximately two weeks? 
 
COMEY:  I don't remember exactly.  It was two or three weeks I 
think that it took us to get the analysis done and make the changes 
that needed to be made. 
 
FEINSTEIN:  And then who signed for DOJ? 
 
COMEY:  It was either the attorney general, Ashcroft, or myself 
who signed.  I may have signed that first one after the hospital 
incident. 
 
FEINSTEIN:  OK. 



 
And you then became satisfied that the program conformed with 
what, essentially? 
 
COMEY:  That it was operated consistently with the Office of 
Legal Counsel's judgment about what was lawful.  So we were in a 
position -- given OLC's opinion, the attorney general and I were in a 
position to certify the program as to its legality. 
 
FEINSTEIN:  Mr. Chairman, it would be very interesting if we 
could obtain those legal opinions.  Because the program we're talking 
about was originally done outside of law.  The executive order of the 
president was really the prevailing authority. 
 
But even so, I'm a little puzzled because the program was 
changed.  And I'd be very interested in what the legal advise on that 
program was if that would be possible for us to request. 
 
SCHUMER:  I'm sure if the senator makes the request we can make 
it part of the record. 
 
FEINSTEIN:  Fine, I've made that request... 
 
(CROSSTALK) 
 
SCHUMER:  I think to the Office of Legal Counsel, which had 
already stated its opinion on this particular issue. 
 
(CROSSTALK) 
 
FEINSTEIN:  Thank you.  Thank you. 
 
If I can, I'd like to move on to the United States attorneys. 
 
To the  best of your knowledge, has there been any time in the 
history of our country when as many U.S. attorneys have been fired at 
one time? 
 
COMEY:  The only other incident I know of was during the change 
of administrations from Bush I to President Clinton's administration. 
 
FEINSTEIN:  Which is fairly typical... 
 
(CROSSTALK) 
 
COMEY:  Right, it was a change out... 



 
(CROSSTALK) 
 
FEINSTEIN:  With a change.  But I'm talking during the term of a 
president has there been any time when a number of U.S. attorneys had 
been selected and summarily fired without cause? 
 
COMEY:  I'm not aware of a similar-size removal of U.S. 
attorneys. 
 
FEINSTEIN:  Thank you very much. 
 
As you know, we've had the EARS reports.  Are you familiar with 
those reports? 
 
COMEY:  Yes. 
 
FEINSTEIN:  And they have described the performance of U.S. 
attorneys -- and I gather there's a panel of people that go in and put 
these reports together.  They have subsequently been -- we've been 
told that they're very, very perfunctory. 
 
Are they, in fact, a document that's utilized within DOJ? 
 
COMEY:  Oh, yes. 
 
(LAUGHTER) 
 
And they're not perfunctory.  They come -- big team of people. 
 
When I was U.S. attorney in New York, I think 30 or more people 
came from all over the country -- experienced people, civil lawyers 
and prosecutors -- and they basically live with you in your office for 
a couple of weeks and go stem to stern, inspect the whole place. 
There's an out-briefing. 
 
It's very much like an audit by a big accounting firm, except 
they audit not just your numbers, but your conduct of cases and your 
priorities.  So it's from top to bottom, and then they issue a 
detailed report. 
 
FEINSTEIN:  Well, let me ask you this question:  How then could 
they be fired for performance reasons if at least seven -- excuse me 
-- six out of the seven terminated on December 7th had excellent EARS 
reports? 
 



COMEY:  I don't know.  I was not aware at the time I left, in 
August of 2005, of performance-related issues with most of these U.S. 
attorneys. 
 
FEINSTEIN:  And you've said that.  You said that today.  You said 
that in your testimony before the House.  And I appreciate it. 
 
Can you ever remember any discussion where an individual U.S. 
attorney's loyalty or political instincts were questioned? 
 
COMEY:  I don't remember ever discussing or having it discussed 
in my presence the loyalty or political instincts of a U.S. attorney, 
no. 
 
FEINSTEIN:  Now, there was apparently a list put together. 
 
FEINSTEIN:  And Mr. Sampson had indicated that he was the 
aggregator of the list.  He put the list together. 
 
But everyone that we've asked in the higher levels of the 
department have said they did not put the names on the list.  Mr. 
Battle, Mr. Ellston, Mr. Sampson -- virtually everyone we have asked 
have denied placing a name on that list. 
 
If that is in fact the case, where would you surmise the list 
would come from? 
 
COMEY:  I wouldn't know.  It came from someplace, but I don't 
know from where. 
 
FEINSTEIN:  I'd like to just clear the air with one thing. 
 
You had two meetings with Carol Lam, I believe -- one about the 
Project Neighborhood program, the other about gun cases.  Were you 
satisfied with her responses to your questions? 
 
COMEY:  Yes. 
 
I think I had one meeting that was about Project Safe 
Neighborhoods, which was the name given to our gun program.  And I 
think it was on the telephone.  I spoke to -- I think by telephone -- 
to each of the 10 U.S. attorneys whose districts on a per capita basis 
were at the bottom end of our gun prosecutions. 
 
And I thought she understood.  And, again, I wasn't telling her 
to do cases for the sake of doing cases.  I was saying, "This is 



important.  I think this saves lives.  If there's a difference you can 
make that the local prosecutors are not making in your jurisdiction, 
look for an opportunity to make it." 
 
And she said she got it.  And that was the end of it. 
 
FEINSTEIN:  Were any of the other 10 people with whom you 
communicated fired? 
 
COMEY:  No, not to my knowledge. 
 
FEINSTEIN:  So if someone had an excellent performance report, 
it's very difficult for me to figure out a reason other than 
dissatisfaction with a case they were either going to file or not file 
if the severance is not performance-related. 
 
Would that be a fair assumption on my part? 
 
COMEY:  I suppose so.  Right.  If there's no reasons that are 
apparent -- performance-related reasons -- it's hard to understand 
why. 
 
FEINSTEIN:  Thank you very much, Mr. Comey.  Appreciate it. 
 
Thank you. 
 
SCHUMER:  Senator Kohl? 
 
KOHL:  Thank you, Mr. Chairman. 
 
Mr. Comey, you're a person of course who has been very close to 
law enforcement in our country for many years.  And obviously, you're 
here today as a person who was the second-ranking person in the 
department from 2003 to 2005. 
 
KOHL:  And no question about your concern for the fair 
administration of justice in our country.  And with the kind of 
experience you have, your opinions matter more than the opinions of 
most others.  And I'm sure you've thought about this; would you give 
us your opinion? 
 
Would our country be well-served if we could start fresh tomorrow 
with an attorney general who was not in any way as tainted as this 
present attorney general?  Would we be better off as a country? 
 
You must have an opinion.  Would you care to share that opinion 



with  us? 
 
COMEY:  I would very much like not to. 
 
(LAUGHTER) 
 
KOHL:  But would you, please? 
 
COMEY:  I would hope -- there are a lot of things I miss about 
government.  A lot of things I love about being a private citizen. 
 
I would hope you wouldn't care what my opinion is. 
 
I appreciate what you said, Senator.  I'm not here to dump on 
Attorney General Gonzales.  I... 
 
KOHL:  Well, this isn't a question of jumping on -- we're talking 
about our country and its future and the importance of law, the 
importance of the Department of Justice.  And you have been closer 
than most. 
 
And you are here to serve your country; that's why you're here 
today. 
 
And that's a very important question, obviously.  And your 
opinion matters much more than most, because of who you are and your 
experience. 
 
And I'm sure, or I presume, you do have an opinion.  Would you 
share that opinion with us today? 
 
COMEY:  I do have an opinion.  I would prefer not to share it. 
I'm just not sure that -- it makes me very uncomfortable to express my 
opinion about something, especially now that I'm outside of government 
and that I have not followed this as closely as many people have. 
 
I have formulated an opinion, but I would ask the senator's 
indulgence not to make me give it.  I just don't think that's my 
place. 
 
KOHL:  Well, I'm concluding -- and correct me if I'm incorrect -- 
I'm concluding that your unwillingness to express an opinion that you 
do say -- you say that you have -- is an indication that you believe 
we would be better served.  I think that's a clear inference from what 
you're saying. 
 



COMEY:  I appreciate that, Senator. 
 
COMEY:  If I could, I'd like not to offer that. 
 
KOHL:  To me, you have expressed that opinion.  I mean, without 
having expressed it, you expressed it. 
 
Mr. Comey, when you testified in the House a few weeks ago, you 
were asked about the U.S. attorney for the Eastern District of 
Wisconsin, Steve Biskupic.  At that time, you said that Mr. Biskupic 
was, quote, "an absolutely straight guy," unquote. 
 
When you were asked whether you knew that Mr. Biskupic was on a 
list for weak performers and potentially slated for dismissal, you 
said -- and I quote -- "No, and I think very highly of him." 
 
Having had time to reflect on your testimony, do you have 
anything to add to what you said at that time?  Do you know why he was 
put on a list of weak performers, and why he came off the list? 
 
Did it have anything to do with the prosecution of voter fraud 
cases that he was taken off the list, or the prosecution of Georgia 
Thompson, an employee of the Democratic governor's administration at 
that time? 
 
COMEY:  I don't know from firsthand knowledge that he was on a 
list.  I can't imagine why he would be put on a list (inaudible). 
 
I think very highly of him, as you quoted.  I think he is what 
you want in a U.S. attorney.  And I'm not saying that because he's 
tall and skinny... 
 
(LAUGHTER) 
 
... but he is a very solid person, who is as honest as the day is 
long, cares passionately about the independence of the Department of 
Justice.  I know this from talking to him. 
 
So I can't imagine -- I know he's gotten beat on because a case 
he prosecuted was reversed in the 7th Circuit Court of Appeals.  I 
tried to explain to somebody who asked me about that -- not in a 
hearing, but a private citizen. 
 
I said, "It happens.  And it's not an indictment of the good 
faith of the prosecutor, of the district judge who denied a motion for 
a directed verdict or the jury that convicted.  Sometimes appeals 



courts disagree about the inferences to be drawn from the evidence and 
reverse a conviction.  That doesn't tell you that the prosecutor is a 
bad guy.  In fact, I know this one, and this is a good guy." 
 
KOHL:  Mr. Comey, yesterday's Washington Post reported that White 
House and Republican Party concerns regarding voter fraud prosecutions 
were the cause of many of the U.S. attorney dismissals.  Can you 
confirm this? 
 
During the time you served as deputy attorney general were you 
aware of concerns from the White House that U.S. attorneys were not 
active enough in prosecuting voter fraud cases?  Did the White House 
exert any effort to encourage the Justice Department to remove U.S. 
attorneys whom it believed were not prosecuting voter fraud cases 
vigorously enough? 
 
COMEY:  I'm not aware of any issue that came to my attention 
regarding voter fraud when I was deputy attorney general, complaints 
or otherwise. 
 
KOHL:  While you served at the Justice Department, were you aware 
of any pressure from the White House to bring voter fraud cases? 
 
COMEY:  No, sir. 
 
KOHL:  Thank you so much. 
 
COMEY:  Thank you, Senator. 
 
KOHL:  Mr. Chairman, thank you. 
 
SCHUMER:  Senator Feingold? 
 
FEINGOLD:  Mr. Chairman, first, I want to praise you for your 
questioning.  It was very long.  I hope you don't make it a habit. 
 
But I'll tell you something:  I think it was some of the most 
important and valuable questioning that I've heard from a senator in 
the years that I've been here.  And I just want to thank you for your 
leadership on this. 
 
Mr. Comey, I want to commend you for your service, for your 
courage, for your testimony, some of the most dramatic testimony that 
I've heard in 25 years that I've been a legislator.  Your courage at 
the time and today in defense of the rule of law is truly admirable. 
 



Let me add, your account of Attorney General Ashcroft is the 
same. 
 
FEINGOLD:  This has been my experience with Mr. Ashcroft, despite 
our fundamental differences. 
 
And I have great disagreement with this administration.  But 
there's a difference in this administration between people like you 
and Attorney General Ashcroft, who do fundamentally respect the rule 
of law, and many others who have shown some of the most blatant 
disrespect for the rule of law I think in American history. 
 
So I think it's only fair that we make these distinctions.  And I 
know that's not your purpose in being here.  But I simply want it 
noted in the record that here's somebody that literally stood tall for 
the rule of law.  And I praise you for it. 
 
I want to highlight one point you alluded to in answer to a 
question from Senator Specter. 
 
This reauthorization process and the need for certification from 
the attorney general was only an internal control, not a statutory 
requirement.  I think that that testimony makes it all the more clear 
that this committee must pursue this issue, and must be supplied with 
the relevant documents. 
 
So, Mr. Comey, are you aware of any documents produced by the 
White House Counsel's Office with regard to this program? 
 
COMEY:  Not specifically.  Yes, not specifically.  I don't 
remember... 
 
FEINGOLD:  You don't recall reviewing any... 
 
COMEY:  I don't remember reviewing any from the White House 
Counsel's Office that related to this.  I mean, it's possible.  But I 
don't remember it. 
 
FEINGOLD:  What about documents from the Office of the Vice 
President?  Do you know if any such documents exist regarding this 
program? 
 
COMEY:  I don't, no. 
 
FEINGOLD:  Did Mr. Gonzales or Mr. Card indicate -- ever indicate 
that they were acting on the direction or the knowledge of the 



president when they came to see the attorney general in the hospital? 
 
COMEY:  Not that I recall.  I don't think so. 
 
FEINGOLD:  They never stated that, to your recollection. 
 
COMEY:  I don't think so. 
 
FEINGOLD:  Did something in particular occur that led to this 
issue coming to a head in March of 2004?  Why not at an earlier point, 
in connection to one of the earlier reauthorizations? 
 
COMEY:  It was simply the pace at which the work went on in the 
Office of Legal Counsel. 
 
We had a new assistant attorney general as of, I think, October 
of 2003.  And there were a number of issues that he was looking at. 
And this reevaluation, this particular program was among those issues. 
And the work got done in the beginning part of 2004.  And that's what 
brought it to a head with this particular... 
 
FEINGOLD:  So it was at this point that the office was able to 
get around to these concerns, these legal concerns and these internal 
concerns? 
 
COMEY:  I think that's right. 
 
Concerns had reached the ears of the new assistant attorney 
general.  And he undertook an examination -- with my approval and 
Attorney General Ashcroft's approval -- of this matter. 
 
FEINGOLD:  You made quite a moving farewell address to your 
colleagues in the department in August of 2005.  In it, you thanked 
some of your colleagues for being, quote, "people committed to getting 
it right and to doing the right thing, whatever the price," unquote, 
and stated that some of those people, quote, "did pay a price for 
their commitment to right," unquote. 
 
What were you referring to? 
 
COMEY:  I had in mind one particular senior staffer of mine who 
had been in the hospital room with me and had been blocked from 
promotion, I believed, as a result of this particular matter. 
 
FEINGOLD:  And so you were, in fact, referring to this incident 
in the hospital and somebody who was there and consequences that 



accrued to this person as a result of that? 
 
COMEY:  Yes. 
 
FEINGOLD:  Is that Mr. Goldsmith? 
 
COMEY:  No, it's Mr. Philbin. 
 
FEINGOLD:  Thank you, Mr. Chairman. 
 
SCHUMER:  Senator Specter wants to make a concluding statement 
or... 
 
SPECTER:  Well, I just wanted to confirm with you, Mr. Chairman, 
that we're not going to have a second round. 
 
SCHUMER:  We're not going to have -- I have one question, which 
I've showed you, and that's it. 
 
SPECTER:  There's a vote scheduled in five minutes, so I'm going 
to go to the floor at this point. 
 
And I conclude by thanking you for your service, Mr. Comey.  And 
I thank you for standing up.  That's in the finest tradition of the 
Department of Justice and I hope we can reinstate it.  Thank you. 
 
COMEY:  Thank you, Senator. 
 
SCHUMER:  Well said. 
 
Senator Whitehouse? 
 
WHITEHOUSE:  Thank the chairman. 
 
Mr. Comey, good morning.  It's still morning. 
 
I'd like to ask you -- you are obviously a person who cares very 
deeply about the Department of Justice and its institutions.  And I 
worry about some of the institutional legacy of what we've been 
through. 
 
In particular, I'd like to ask you for your thoughts on where the 
standards should be of what is proper versus what is improper in the 
context of bringing political influence or partisan influence into the 
Department of Justice.  And while you -- that's, sort of, the framing 
part of the question. 



 
More specifically, I've been very concerned at some of the 
statements that have come out of the Department of Justice that have 
been the department's efforts to define that level of impropriety. 
 
And I'll tell you, it began first with Kyle Sampson who told this 
committee that, "The limited category of improper reasons for these 
dismissals would include an effort to interfere with or influence the 
investigation or prosecution of a particular case for political or 
partisan advantage." 
 
And then, not too much later, Attorney General Gonzales came 
before us, and in nearly verbatim words, he said that, "It would be 
improper to ask for a resignation of any individual in order to 
interfere with or influence a particular prosecution for partisan 
political gain." 
 
And in the wake of the attorney general's testimony in the House, 
the Justice Department issued a statement saying that, "It is clear 
that the attorney general" -- again, defining the standard of what's 
improper -- "did not ask for the resignation of any individual in 
order to interfere with or influence a particular prosecution for 
partisan political gain." 
 
WHITEHOUSE:  Now, when I read those things I hearken back to the 
elements of obstruction of justice, which I recall as being three. 
One is the awareness of a particular case.  Two is the effort to 
influence or interfere with it.  And three is that that be done for a 
corrupt or improper motive, such as partisan political gain. 
 
Let me ask it to you two ways. 
 
The first way would be, if it became clear to you that somebody 
in the department had tried to interfere with or influence a 
particular prosecution for partisan political gain, would you consider 
that to be the basis for opening -- at least opening an obstruction of 
justice investigation? 
 
And if the facts were proven, would that not even be the basis 
for a conviction for criminal obstruction of justice? 
 
COMEY:  I think it potentially could be, yes -- certainly for 
looking at the matter. 
 
WHITEHOUSE:  Yes. 
 



And in that context, do you think that is where the bar should be 
set for what is improper versus not improper in terms of political 
influence coming into the Department of Justice?  Is that the right 
standard? 
 
COMEY:  No.  If the standard is whether we're running afoul of 
the obstruction of justice statute, I think it's set way too low. 
 
Senator, as you know... 
 
WHITEHOUSE:  What should be?  You've had the chance to think 
about this.  You care about this department deeply.  You've shown 
through what is probably a difficult experience for you that you're 
willing to think about these things without bias and really try to get 
to the right answer. 
 
How would you phrase where the standard for what is improper 
should be in terms of where and when the department should allow 
political influence to enter into its deliberations or its conduct? 
 
COMEY:  I think that you have to talk about it in two pieces. 
One is main Justice and the other is the U.S. attorneys. 
 
And although both of those parts of the institution are led by 
political appointees, I think they are -- have to be different in 
terms of what political means. 
 
I think it is the job of the Department of Justice to be 
responsive to the policy priorities of the president, who's elected 
and who has appointed the folks to run the department. 
 
COMEY:  But I think it is main Justice's job to see to it that 
U.S. attorneys can operate in an environment where there is a little 
or no politics -- big P or little p -- at all entering into their 
considerations. 
 
I think once they walk through the door and become the U.S. 
attorney, although they're politically appointed, they've got to call, 
as someone said, balls and strikes without regard to whether the 
person in the dock is a Democrat or a Republican or a Green or a who 
cares?  They have to make the judgment the judgment on the facts. 
 
I think the job of the department is, to the extent that there 
are complaints or their political issues, to receive those and figure 
out what to do about them without polluting the work of the U.S. 
attorney.  And that's why I think they're different. 



 
I think the hard thing to define in the abstract is certainly not 
obstruction of justice as the standard.  I think the department needs 
to make its decisions about what to do with political interests or 
information by looking at what is the mission of the Department of 
Justice. 
 
WHITEHOUSE:  And do you agree with me that this standard that 
they've been articulating about efforts to interfere with or influence 
a particular prosecution for partisan political gain effectively 
restate the standard for a criminal obstruction of justice? 
 
COMEY:  It sounds like it does.  And that's certainly something 
that should be avoided at all costs. 
 
But I think it sets the bar a little too low in terms of what the 
department's mission is in protecting the historical autonomy of the 
entire department, especially the U.S. attorneys. 
 
WHITEHOUSE:  Mr. Chairman, my time has expired. 
 
Thank you, Mr. Comey. 
 
SCHUMER:  Thank you, Senator Whitehouse. 
 
Mr. Comey, I just want to follow up on one final question.  I 
showed it to Senator Specter ahead of time because he had to leave. 
 
But he was asking about legality/illegality, within law/not (ph). 
The key point here is isn't it the Office of Legal Counsel that makes 
a determination about whether something is within the law or not 
within the Justice Department? 
 
COMEY:  Yes.  And its opinions are binding throughout the 
executive branch. 
 
SCHUMER:  And didn't that office make a decision and advise you 
that what was attempting to be done was not within the law? 
 
COMEY:  The conclusion was that they could not find an adequate 
legal basis for... 
 
SCHUMER:  OK.  Let's put it that way. 
 
COMEY:  Yes. 
 



SCHUMER:  So they could not find an adequate legal basis for 
doing it that way? 
 
COMEY:  Correct. 
 
SCHUMER:  And you felt that if they couldn't, you couldn't 
preside over the Department of Justice if you were going to be 
overruled by the White House to do it anyway. 
 
COMEY:  Yes. 
 
SCHUMER:  I think that's OK. 
 
Let me conclude, then, by just thanking you.  You are a profile 
in courage.  You are what our government is all about.  In this case, 
it has nothing to do with Democrat, Republican, liberal, conservative. 
It has to do with doing a job well and caring about the rule of law. 
 
And I would say what happened in that hospital room crystallized 
Mr. Gonzales' view about the rule of law:  that he holds it in minimum 
low regard. 
 
And it's hard for me to understand -- I'm going to say something 
that you won't say:  It's hard to understand after hearing this story 
how Attorney General Gonzales could remain as attorney general, how 
any president, Democrat, Republican, liberal, conservative, could 
allow him to continue. 
 
But I want to thank you for being here.  I know it wasn't easy. 
I know that if we didn't have the power of subpoena you wouldn't be 
here.  I know you have a conscience that obviously you've wrestled 
with in all this and it's very difficult to be here. 
 
But a profile in courage, by definition, is difficult.  And I 
think I speak on behalf of almost every American:  We thank you for 
being here and having the courage to speak the truth. 
 
(APPLAUSE) 
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