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Geoffrey S. Kercsmar (#20528)
Gregory B. Collins (#023158)
KERCSMAR& FELTUSPLLC

6263 N. Scottsdale Road, Suite 320
Scottsdale, AZ 85250

Tel: (480) 421-1001
gsk@kflawaz.com
gbc@kflawaz.com

Paul J. Orfanedes

(Motion for admissiorpro hac viceto be filed)
James F. Peterson

(Motion for admissiorpro hac viceto be filed)
Michael Bekesha

(Motion for admissiorpro hac viceto be filed)
JuDICIAL WATCH, INC.

425 Third Street, S.W., Suite 800
Washington, DC 20024

Tel: (202) 646-5172

Attorneys for Proposed Intervenor/Defendant Rug3edirce

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

The United States of America, ) Case No.: 2:1-cv-0141:-SRE
Plaintiff,

V. MEMORANDUM IN RESPONSE TO

PLAINTIFF'S MOTION FOR
PRELIMINARY INJUNCTION -
;i ATTACHED

)
g
) LODGED: AMENDED PROPOSED
)
)
)

The State of Arizona; and Janice K.
Brewer, Governor of the State of Arizon
in her Official Capacity,

N N

Defendants.
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Geoffrey S. Kercsmar (#20528)
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KERCSMAR& FELTUSPLLC

6263 N. Scottsdale Road, Suite 320
Scottsdale, AZ 85250

Tel: (480) 421-1001
gsk@kflawaz.com
gbc@kflawaz.com

Paul J. Orfanedes

(Motion for admissiorpro hac viceto be filed)
James F. Peterson

(Motion for admissiorpro hac viceto be filed)
Michael Bekesha

(Motion for admissiorpro hac viceto be filed)
JuDICIAL WATCH, INC.

425 Third Street, S.W., Suite 800
Washington, DC 20024

Tel: (202) 646-5172

Attorneys for Proposed Intervenor/Defendant Rug3edirce

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

The United States of America, ) Case No.: 2:1-cv-0141:-SRE
Plaintiff,

V. RESPONSE TO

PLAINTIFF'S MOTION FOR

)
|
) [PROPOSED] MEMORANDUM IN
|
) PRELIMINARY INJUNCTION

The State of Arizona; and Janice K.

Brewer, Governor of the State of Arizon;i,

in her Official Capacity, )
)
)

Defendants.

State Senator Russell Pearce, by counsel, resfhgstibbmits this Memorandum
in Response to Plaintiff’'s Motion for Preliminamyjlinction. As grounds therefor,

Senator Pearce states as follows:
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l. Introduction

The law of this Circuit is clear. In 1983, the UGurt of Appeals for the Ninth
Circuit held that nothing in federal law precludesity from enforcing the criminal
provisions of immigration lawGonzalez v. City of Peori&@22 F.2d 468, 476 (9th Cir.
1983). By enacting Senate Bill 1070, as amendedduse Bill 2162 (“SB 1070"), the
Arizona legislature simply codified already exigtienforcement provisions of federal
law that has been the law of the land in some dasesore than 50 years. By seekin
enjoin Sections 1-6 of SB 1070 from taking eff@lgintiff seeks to overturn 20 years
precedent. Plaintiff also asks that this CourbrgnCongress’ intentions that states af
localities play a vital role in immigration enforoent efforts. If such requests were n
bold enough, Plaintiff's effort comes as a factahbenge for which it must prove that
under no set of circumstances could SB 1070 betitainsnal. Finally, Plaintiff simply
ignores many provisions of Sections 1-6 withoutdssing whether those provisions
may be preserved even in the unlikely event that@lourt was to find that some portig
of the challenged sections were preempted. Phsnnotion is without merit and a
preliminary injunction is not warranted.
Il. Background

On April 23, 2010, Defendant Janice K. Brewer, Goee of the State of Arizon
signed Senate Bill 1070 into law. On April 30, BQGovernor Brewer signed House
Bill 2162, which amended various provisions of Seriill 1070. SB 1070 is schedulg

to take effect on July 29, 2010.
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Plaintiff, the United States of America, filed @®mplaint on July 6, 2010,
asserting that Sections 1-6 of SB 1070 violateSthpremacy Clause of the United Stg
Constitution, are preempted by federal law, antatgothe Commerce Clause of the
United States Constitution. Sections 1, 4, an8 $81070 remain the same. Section
3, and 5 were amended by HB 2162. SB 1070 Se2tismow HB 2162 Section 3, SH
1070 Section 3 is now HB 2162 Section 4, and SB)1®4ction 5 is now HB 2162
Section 5. To avoid confusion, this memorandunhnefer to all sections as found in
1070.

Also on July 6, 2010, Plaintiff filed a Motion f&reliminary Injunction (“Mot.”)

requesting that this Court preliminarily enjoin erdement of SB 1070 to preserve the

status quo until this matter can be adjudicatéds that motion to which Senator Pear
now responds. As demonstrated herein, Plaintiffrvait and cannot succeed on the
merits, and therefore, a preliminary injunctiomat warranted.

[ll.  Argument

A. Facial challenges are the most difficult challenge® mount.

Plaintiff does not address whether it is attemptmbring a facial or an “as
applied” challenge to SB 1070. Nonetheless, daigious that Plaintiff brings a facial
challenge, which is generally disfavored by thertohecause such challenges rest o
on speculation, run contrary to the fundamentalqgypal of judicial restraint, and
threaten to “short circuit” the democratic proceggashington State Grange v,

Washington State Republican Pabp2 U.S. 442, 449 (2008). Significantly, a facia

\tes

s 2,

SB

ce




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:10-cv-01413-SRB Document 61 Filed 07/20/10 Page 5 of 22

challenge has been described as “the most diffatidtienge to mount successfully.”
U.S. v. Salerno481 U.S. 739, 745 (1987).

The Supreme Court’s disfavor toward facial chaesand its rationale for the
heavy burden placed on persons advancing sucheogals is manifest. When a
legislative enactment is facially attacked, a c@aigt a disadvantage because it does
know how the law will be applied or construed byearfiorcing authority. The law mig
be applied or construed in such a way as to avoyccanstitutional issues. As the
Supreme Court has stated, “It is neither our olibganor within our traditional
institutional role to resolve questions of consitnality with respect to each potential
situation that might develop.Gonzalez v. Carhar650 U.S. 124, 168 (2007). Instea
playing a game of hypotheticals, as Plaintiff tdteio does in its memorandum, courts
prefer to wait until the law is construed “in thentext of actual disputes.Washington
State Grangeb52 U.S. at 450. A court “must be careful nogtobeyond the statute’s
facial requirements and speculate about ‘hypotakiir ‘imaginary’ cases.”Salerng

481 U.S. at 745. “Exercising judicial restraintaiiacial challenge frees the Court nof

only from unnecessary pronouncement on constitatimsues, but also from prematuye

interpretations of statutes in areas where thaistitutional application might be
cloudy.” Id.

Because of the strong disfavor toward facial @mles, courts “impose[] a ‘hea
burden’ on the plaintiffs.”ld. (“the fact that [a statute] might operate uncoasonally

under some conceivable set of circumstances i$ficiemt to render it wholly invalid.”)

not

i of

vy
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A court cannot find a statute to be facially undngsonal unless every reasonable
interpretation of the statute would be unconstinai. Id.; see also City Council v.
Taxpayers for Vincend66 U.S. 789, 796-97 (1984). Conversely, to aledefacial
challenge under the Supremacy Clause, a party‘imeeely to identify a possible
application” of the state law not in conflict witkderal law. Baltimore and Ohio
Railroad Co. v. Oberly837 F.2d 108, 116 (3d Cir. 198@juoting California Coastal

Comm’n v. Granite Rock Ca180 U.S. 572, 593 (1987)). In other words, unkk “as

applied” challenge, in which the plaintiff appligigecific facts to the challenged statute, a

facial challenge must show that “no set of circuanses exists under which the [statute]
would be valid.” Washington State Grang852 U.S. at 449. In other words, the law
must be unconstitutional under any set of facis ail of its applications.d.

By filing the Complaint and Motion for Preliminahgjunction prior to SB 1070’

U7J

effective date, Plaintiff asks this Court to do@sely what the Supreme Court has
warned against—to make a premature interpretatidnaa unnecessary pronouncement

on the constitutionality of SB 1070. Plaintiff hast and cannot prove that all

applications of SB 1070 would cause all provisiohSections 1-6 to be unconstitutional.

For this reason alone, a preliminary injunctionas warranted.

B. SB 1070 is not preempted by Federal Law.

%4

Plaintiff argues that SB 1070 is preempted becausan unlawful attempt to s¢
immigration policy at the state level and confliatsh federal law. While the framewdrk

for preemption analysis is not always prec{Smsby v. Nat'l Foreign Trade Coungil
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530 U.S. 363, 373 (2000), Plaintiff nonethelesks ftm establish preemption under any
plausible framework. On the contrary, SB 1070sfallthin the well-recognized
authority of the states, does not regulate immigmnatand is in no way an obstacle to {
enforcement of federal immigration law.
I SB 1070 falls within the well-recognized authaty of a state.
The law of this Circuit is clear. The Ninth Cirthias squarely held that nothin
in federal law precludes a city from enforcing theninal provisions of immigration la
Gonzalez722 F.2d at 476. Similarly, the Supreme Coustlmad that “the States do
have some authority to act with respect to illegens, at least where such action mif
federal objectives and furthers a legitimate sga@.” Plyler v. Doe 457 U.S. 202, 22!
(1982) ¢iting De Canaw. Bica, 424 U.S. 351 (1975)). SB 1070 simply codifiaeatly|
existing enforcement provisions of federal law. BB0 mirrors Congress’ objectives
and furthers the legitimate goals set forth by Cess.
. SB 1070 does not regulate immigration.
Although the federal government has the poweegilate immigration, the me
fact that “aliens are the subject of a state stadoes not render it a regulation of
immigration.” De Canas424 U.S. at 352-353. Regulation of immigratisfia

determination of who should or should not be adrdiihto the country, and the

conditions under which a legal entrant may remaid.”at 355;Toll v. Morenqg 458 U.S,.

1, 10 (1982) (“The authority to ‘control immigratiois the power to ‘admit or exclude

aliens.

). SB 1070 plainly does not impose nestrietions on the manner in which an

he
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alien enters the country. Nor does it create aw requirements for such individuals
remain in the country. It certainly does not impogw conditions under which a legg
entrant may remain in the country. SB 1070 singplgifies already existingnforcemef
provisions of federal law.

ii. SB 1070 is not an obstacle to the enforcemeatf federal
immigration law.

SB 1070 does not conflict with or stand “as antatde to the accomplishment &
execution of the full purposes and objectives ofi@ess.”U.S. v. Locke529 U.S. 89,
109 (2000). SB 1070, in fact, “mandates complianite the federal immigration laws
and therefore cannot “stand[] as an obstacle & flbocomplishment and execution of
congressional objectivesrh re Jose C 198 P.3d 1087, 1100 (2009). As shown bel
applying specific facts to SB 1070 demonstratesttiastatute does “not impair feder
regulatory interests” and therefore “concurrenbecément activity is authorized.”
Gonzales722 F.2d at 474.

\2 Applications of SB 1070 show that it is not fgempted by federal
law.

Plaintiff seeks to enjoin only Sections 1-6 of BB 0 from taking effect. Yet,
Plaintiff does not allege that in all circumstantdesse sections are preempted by fed
law. A few applications in which Sections 1-6 act preempted follow.

Plaintiff argues that Section 2 is preempted laiefal law because it mandates
that “state and local law enforcement officers efiate an immigration status

verification scheme.” Mot. at 25. On its facewawer, Section 2 does nothing more

ind

al

eral
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than codify that Arizona state and local law enéonent officers have “the same
discretion to decide whether to verify immigratstatus during the course of a lawful
stop as any other state or federal law enforcewi#icer.” Id. The requirement is far
from mandatory. An officer has substantial disoretn two instances.

First, an officer must only make a “reasonablemtit . . . to determine the
immigration status of a person during the coursa lafvful stop.” Such an attempt cg
be no more than asking the individual for his nadag¢e and place of birth, and
immigration status. Such questioning has alreaintheld to be constitutionabee
Muehler v. Menab44 U.S. 93 (2005). If the individual's responsénisufficient, the
officer may contact the Law Enforcement Supportt€e({LESC”). Declaration of
David C. Palmatier (“Palmatier Decl.”), attachedeashibit 3 to Mot., at 3. LESC ever
prioritizes requests for information “that are tisensitive, such as roadside traffic
stops.” Id. at 7. On its face, Section 2 simply codifies wWiRkEtintiff already
acknowledges is common practice.

Second, an officer must only make a reasonalaengttto determine immigratic
status if it is practicable. There are many ins¢gnn which an officer may find it
impracticable. The simplest instance is a tragfap on a busy street. If an officer
lawfully stops an individual for running a red ligh downtown Phoenix during rush
hour, the officer may issue the individual a caatand ask the individual for his namg
date and place of birth, and immigration statusweler, the officer may also simply

issue the individual a citation. Due to the higthuwne of traffic, the officer may

uld

n
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determine that it is not practicable to have twhigkes sitting in a lane or on the shou

of the road for any additional period of time, refiass of the length of time. An officer

may also find it impracticable to ask a witnessiotim about his immigration status.

Because of any number of scenarios in which Se&ismot mandatory and does nof

conflict with federal law, Section 2 must survivéaaial challenge of preemption.
Furthermore, federal law does not preempt Se@&javhich does nothing more

than codify into state law the authority of statel éocal law enforcement to enforce

der

Sections 1304(e) and 1306(a) of Title 8 of the emhiStates Code. As stated above, this

Circuit has already recognized that state and llaeakenforcement may enforce
provisions of federal criminal lawGonzalez 722 F.2d at 476. Plaintiff attempts to
present hypotethicals in which Section 3 confligith federal law because “aliens wh

are lawfully in the United States or seeking lavdtatus will not be provided

documentation that satisfies federal regulationsegang registration.” Mot. at 38. Yet,

such scenarios ignore the plain language of Se8tiarhich states that it “does not ap
to a person who maintains authorization from tltkefal government to remain in the
United States.” If a legal alien either forgets hegistration documentation at home,
not required to obtain registration documentat@mtherwise has authorization from
federal government to remain in the United Statesjndividual would not be in
violation of Section 3. Since Section 3 does mppiato individuals who maintain

authorization from the federal government, statélanal law enforcement only have

ply
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authority to enforce violations of Sections 1304, 1306(a). Therefore, Section 3
must survive a facial challenge of preemption.

Section 4 of SB 1070 makes only minor modificasiom Ariz. Rev. Stat. 8 13-
2319, which was first enacted in 2005. The amemds@lely codifies the general
practice that a law enforcement officer “may lawfdtop any person who is operating
motor vehicle if the officer has reasonable suspico believe that the person is in
violation of any traffic law.” SB 1070, 8§ 4(E).ldmtiff itself concedes that Section 4
only amends a preexisting statute. But Plaingiisfto account for last year’'s decisior
this Court that concluded that Section 13-231%rssttutional. We are America v.
Maricopa County Bd. of Supervisoi94 F. Supp. 2d 1104 (D. Ariz. 2009). In thateg
Senior Judge Broomfield held that Section 13-2348 not preempted by federal law
and that “there is ‘little question that a stats havital interest in the enforcement of it
criminal laws.” Id. at 1114 quoting We Are America v. Maricopa County Bd. of
Supervisors2007 U.S. Dist. LEXIS 70689, *9 (D. Ariz. Septl,2007)). Since Sectio
4 of SB 1070 has no effect on this Court’s veryergdolding, Plaintiff has not shown
how or why this minor amendment to Section 13-2848uld yield a different result.

Finally, Plaintiff argues that Section 6 “mandatepat state and local law
enforcement officers effectuate an immigrationusaterification scheme” (Mot. at 25

and is preempted because it will lead “to furtheralssment of lawfully present aliens

) a

by

Mot. at 32. Similar to Section 4, Section 6 ameawi€xisting Arizona statute. Section 6

simply authorizes an officer to arrest an individwahout a warrant if the officer has

- 10 -
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probable cause to believe that “[tlhe person tarhbested has committed any public
offense that makes the person removable from theetl&tates.” Exactly how this
provision mandates an immigration status verif@ascheme or will lead to harassmg
of legal aliens is unexplained. Since Plaintifihigs a facial challenge, it must show tf
in all of its applications, Section 6 would be prgeed by federal law. Yet, in at least
one obvious circumstance, Section 6 would not etn#lith federal law. If an officer
runs an individual’s name through the National Grimformation Center database, pi
of any information that the officer would receiverh the federal government indicate
whether the individual is an “immigration abscontlarperson who has been ordered
removed but has absconded. Palmatier Decl. fi 8ther words, a state or local law
enforcement officer does not need to “determinetivdrethe commitment of a crime .
would render the alien removable” or “engage incdajplicated analysis of
removability.” Mot. at 33. An administrative judgvould have already determined th
the alien had committed a removable offense andredithe alien’s removal.
Consequently, Section 6 also survives a faciallehgé of preemption.

C. Federal law recognizes the key role of states anddalities in
immigration enforcement.

! Pursuant to federal law, it is a federal crimiredbfy for an individual “against whor
a final order of removal is outstanding” to “willfu fail[] or refuse[] to depart.” 8
U.S.C. 8§ 1253(a). Therefore, even prior to thecenant of Section 6, an officer had t
authority to arrest an individual without a warrémt committing a felony. Ariz. Rev.
Stat. 813-3883(A)(1) See also GonzalgZ22 F.2d at 475 (“[F]ederal law does not
preclude local enforcement of the criminal prowisbof federal immigration law.).

- 11 -
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Congress has made plain its view of the vital tbé states and localities play
assisting federal officials with immigration enfernent efforts. While Plaintiff makes
passing reference to this cooperatisegMot. at 6-7), Congress has made clear that
views the assistance of states and localitiessen&al to successful enforcement of tf
nation’s immigration laws.

The most obvious examples of this cooperativdioziahip are set forth in two
federal statutes, 8 U.S.C. 88§ 1373 and 1644, botthich are unmistakable federal
mandates requiring cooperation through the fre@ 8ibinformation regarding a perso
immigration status. Section 1373(a) expresslyest#tat state and local government
entities “may not prohibit or in any way restriet'government official from “sending t
or receiving from [federal immigration authoritieeformation regarding the citizensh
or immigration status, lawful or unlawful, of amydividual.” 8 U.S.C. § 1373(a).

The legislative history of the statutes reflectdemr congressional view as to th
importance of cooperation through the exchangeforimation between states and
localities and federal immigration officials regergl a person’s immigration status.
Congress enacted 8 U.S.C. 8 1644 in August 199auda®of the Personal Responsibili
and Work Opportunity Reconciliation Act of 1996 n®©month later, Congress enactq
companion statute, 8 U.S.C. 8 1373, as part ofidgal Immigration Reform and
Immigrant Responsibility Act of 1996 (“lIRIRA”). fie Senate Report accompanying

bill that became IIRIRA explains that the provision

- 12 -
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Prohibits any restriction on the exchange of infation
between the Immigration and Naturalization Seraod any
Federal, State, or local agency regarding a pesson’
immigration status Effective immigration enforcement
requires a cooper ative effort between all levels of
government. The acquisition, maintenance, and exchange
of immigration-related information by State and local
agenciesis consistent with, and potentially of considerable
assistance to, the Federal regulation of immigration and the
achieving of the purposes and objectives of theilgration
and Nationality Act.

S. Rep. No. 104-249, 19-20 (1996) (emphasis added).

It is difficult to conceive of how Congress colidve expressed its goal of
cooperation between federal immigration officialsl state and local law enforcemen
authorities any more clearly than when it enadedé¢ statutes. As one commentato
observed:

The assistance of state and local law enforcengartiaes

can also mean the difference between success dune fia

enforcing the nation’s laws generally. The ne&®,000

police officers nationwide represent a massivedorc

multiplier. This assistance need only be occasjmassive,

voluntary, and pursued during the course of notenal

enforcement activity. The net that is cast dayydzal law

enforcement during routine encounters with membétke

public is so immense that it is inevitable illegéiens will be

identified.
Kris W. Kobach,The Quintessential Force Multiplier: The Inherénithority of Local
Police to Make Immigration Arrest69 Alb. L. Rev. 179, 181 (February 2006). Statg
and local law enforcement officers are “the eyes @ars of law enforcement across tf
United States.”ld. at 183. Federal immigration officers simply cahoaover the same

ground {d.), and Congress obviously recognized the substdmsrzefits to the

- 13 -
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enforcement of federal immigration that could resuam the free flow of information
between local, state, and federal law enforcemiiciads. Congress sought to promo
this voluntary sharing by enacting Sections 1378 E6v4.

Congress’ mandate of a cooperative role betwedgr&t and state and local law
enforcement is further demonstrated in other fddgadutes. Section 1324(c) provide
that:

No officer or person shall have authority to mahkg arrests

for a violation of any provision of this sectionoept officers

and employees of the Service designated by them&yo

General, either individually or as a member ofass| andll

other officers whose duty it is to enforce criminalaws.
8 U.S.C. 81324(c) (emphasis added). The U.S. Gdukppeals for the Ninth Circuit
has unequivocally held that the “all other offi¢gusovision allows for state law
enforcement to specifically enforce the crimina\psions of federal immigration law.
SeeGonzalez722 F.2d at 476. Other courts have similarlyeolsd how federal law
“evinces a clear invitation from Congress for state local agencies to participate in
process of enforcing federal immigration lawsJ.S. v. Santana-Garcj264 F.3d 118§
1193 (10th Cir. 2001)cfting U.S. v. Vasquez-Alvare76 F.3d 1294, 1300 (10th Cir.
1999)).

Notably, Plaintiff cites to 8 U.S.C. 8§ 1357g (B)-(commonly referred to as thg

“287(g) program”) (Mot. at 6), under which stateddacal officers, under agreements

between federal and state and local authoritieg, mearained to perform certain

- 14 -
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immigration-related enforcement functions. Pldfrgpecifically omits reference to
section 10 of the same statute, which provides that

Nothing in this subsection shall be construed tuie an
agreement under this subsection in order for afigesfor
employee of a State or political subdivision oftat& —
(A) to communicate with the Attorney General
regarding the immigration status of any individual,
including reporting knowledge that a particulaealis
not lawfully present in the United States; or
(B) otherwiseto cooperate with the Attorney General
in the identification, apprehension, detention, or
removal of aliens not lawfully present in the United
States.

8 U.S.C. 8§ 1357(g)(10) (emphasis added). Thisipimv again demonstrates the
cooperative relationship in immigration enforcemiatt Congress has mandated. Th
relationship, as recently described by the CalitoBupreme Court, is “a regime of
cooperative federalism, in which local, state, tetkral governments may work toget
to ensure the achievement of federal criminal intatign policy.” In re Jose G 45 Cal
4th 534, 554, 198 P.3d 1087, 1100 (2008¢e als® U.S.C. § 1252¢(b) (mandating tt

the Attorney General “shall” cooperate with theestato assure that information that

would assist state law enforcement officials iresting and detaining “an alien illegally

S

her

nat

present in the United States” under certain coolitis made available to such officials).

In view of this clear cooperative relationship, thé&. Department of Justice’s
Office of Legal Counsel has previously confirmed important role of states and
localities in immigration enforcemengeel.S. Department of Justice, Office of Legd

CounselNon-preemption of the authority of state and Idaal enforcement officials tq

- 15 -
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arrest aliens for immigration violation®lated April 3, 2002). This memorandum
recognizes that states have “inherent power” toaraakests for violations of federal 13
and that 8 U.S.C. § 1252c does not preempt Stétemy to arrest for certain federal
violations.

D. Provisions of SB 1070 can be severed.

If this Court were to find that any specific praeis of Sections 1-6 of SB 1070|i

unconstitutional on its face, this Court shouldoampnly that specific provision from tf
statute. In Arizona, the “law regarding severapils well-settled.” State Compensatig
Fund v. Symingtqr848 P.2d 273, 280 (Ariz. 1993). “An entire statoneed not be
declared unconstitutional if constitutional porsocan be separatedl. To determine
whether constitutional portions can be separat@u those deemed invalid, a court m
ascertain legislative intent. The determinatiobeanade is whether “it can be
determined from the language that the voters wbaite enacted the valid portions
absent the invalid portion.Ruiz v. Hul] 957 P.2d 984, 1002 (Ariz. 1998) (“A statute
provision is severable if the valid and invalid fpams are not so intimately connected

to raise the presumption that the legislature wowldhave enacted the one without th

other and if the invalid portion was not the induent for the passage of the entire act.

(quotingCampana v. Arizona State Land De@60 P.2d 1341, 1347 (Ariz. 1993)). I
this instance, not only does each provision staniisoown, the legislature clearly and
explicitly stated, “If a provision of this act dsiapplication to any person or

circumstance is held invalid, the invalidity doex affect other provisions or
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applications of the act . . . and to this end teigions of this act are severable.” SB

1070, 8 12. Since Plaintiff only challenges spe@fovisions of Sections 1-6 of SB

1070, the existence of long-standing Arizona preoednd the severability provision in

SB 1070 demonstrate that only those specific pravisdeemed unconstitutional shod
be enjoined.
IV.  Conclusion

For the forgoing reasons, Senator Pearce respgatigjuests that this Court de

Plaintiff's motion for a preliminary injunction iits entirety.

Dated: July 20, 2010 Respectfully Submitted,
KERCSMAR & FELTUS PLLC

By: /s/ Geoffrey S. Kercsmar
Geoffrey S. Kercsmar (#20528)
Gregory B. Collins (#023158)
6263 N. Scottsdale Road, Suite 320
Scottsdale, AZ 85250
Tel: (480) 421-1001

Paul J. Orfanedes

(Motion for admissiorpro hac viceto be filed)
James F. Peterson

(Motion for admissiorpro hac viceto be filed)
Michael Bekesha

(Motion for admissiorpro hac viceto be filed)
JUDICIAL WATCH, INC.

425 Third Street, S.W., Suite 800
Washington, DC 20024

Tel: (202) 646-5172
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Attorneys for Proposed Intervenor/Defendar
Russell Pearce

CERTIFICATE OF SERVICE

| hereby certify that on July 20, 2010, | electeaily transmitted the foregoing {
the Clerk’s Office using the CM/ECF System forrfgiand transmittal of a Notice of

Electronic Filing to the following:
Plaintiff United States of America
Represented by Joshua Wilkenfeld
joshua.i.wilkenfeld@usdoj.gov

Edwin S. Kneedler
Edwin.S.Kneedler@usdoj.qgov

Varu Chilakamarri
varudhini.chilakamarri@usdoj.gov

Defendant State of Arizona and Janice K.
Brewer, Governor of the State of Arizona
Represented by John J. Bouma
jbouma@swlaw.com

Joseph G. Adams
jgadams@swlaw.com

Joseph Andrew Kanefield
jkanefield@az.gov

Robert Arthur Henry
bhenry@swlaw.com

Amicus Center on the
Administration of Criminal Law
Represented by Anne Milgram
anne.milgram@nyu.edu

Anthony S. Barkow
anthony.barkow@nyu.edu
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Ellen London
elondon@fklaw.com

Jessica Alexandra Murzyn
jmurzyn@fklaw.com

Ricardo Solano, Jr.
rsolano@kflaw.com

Timothy J. Casey

SCHMITT, SCHNECK, SMYTH & HERROD, P.C.
Special Assistant Attorney General for Michigan
For Amici CuriaeMichigan, Florida, Alabama,
Nebraska, Northern Mariana Islands, Pennsylvania,
South Carolina, South Dakota, Texas and Virginia
timcasey@azbarristers.com

Carolyn B. Lamn{pro hac vice)
Stephen N. Zackpro hac vice)
Sara Elizabeth Dil{pro hac vice)
Andrew Silvermar(pro hac vice)
American Bar Association
clamm@whitecase.com
szack@bsfllp.com
sdill@pkjlaw.com

Joseph M. Livermore
University of Arizona
James E. Rogers

College of Law
silverman@law.arizona.edu

Barnaby W. Zall
American Unity Legal Defense Fund, Inc.
bzall@aol.com

Stephen G. Montoya
stephen@montoyalawgroup.com
april@montoyalawgroup.com

Donald M. Peters
Kristin Mackin
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Jeffrey T. Murray

Attorneys for Arizona Municipal
Risk Retention Pool
dpeters@lasotapeters.com
kmackin@Ilasotapeters.com
ftmurray@lawms.com

D. Q. Mariette Do-Nguyen
Kingdom of Heaven
D.Q_ Mariette@wdcic.org

In addition a COURTESY COPY was mailed this day to:
HONORABLE SUSAN R. BOLTON

United States District Court

Sandra Day O’Connor U.S. Courthouse, Suite 522

401 West Washington Street

SPC 50

Phoenix, Arizona 85003-2153

Notice will be sent by other means to those lisgteldw if they are affected by this filing:
B. Eric Restuccia

Office of the Attorney General
P.O. Box 30212

Lansing, MI 48909

James F. Peterson
Judicial Watch Inc.
425 39 St SW

Ste. 800

Washington, DC 20024

Mark Sands

Office of the Attorney General
P.O. Box 30212

Lansing, MI 48909

Paul J. Orfanedes
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Judicial Watch Inc.
425 39 St SW

Ste. 800

Washington, DC 20024

Ray Elbert Parker

P.O. Box 320636
Alexandria, VA 22320

By _ s/ Geoffrey S. Kercsmar

Filed 07/20/10 Page 22 of 22
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