test. He doesn’t pass or fail it: it is simply
dissolved.

That this white-deily romance should
come from the man who wrote The Water
Engine and House of Games and Edmond
and Glengarry Glen Ross, among others,
is a bit frightening. His last work was an

Tibun

L

HE FND oF World War II in

Europe awakened hopes as

great as the catastrophe that

had just occurred. Once evil

was defeated, il was believed, a
better world would come to pass, in which
everyone would have the same rights and
cnjoy the same freedoms, in which peace
and prosperity would be the common lot.
But disillusionment followed swiftly: not
only had the devastation of the war con-
demned most of Eorope to poverty, but
the prevailing political structures did not
have such happy outcomes. One of the
victorious countries, the Soviet Union, im-
posed on a large part of the continent a
repressive regime that hardly fell short of
the Nazi dictatorship. As for the Western
countries, they safeguarded the democra-
fic order, but egotism, greed, and even
cruelty continued to taini everyday exis-
lence within each one of them. The enor-
mous suffering of the war seemed to some
1o have served almost no purpose, and the
world appeared to carry on pretty much as
betore.

Profiting from the distance of half a
century since that sobering period, we
can say that in reality a change in public
life did come about. There did occar a
step (or several steps) in the direction of
greater justice; and this positive concha-
sion withstands the many gqualifications
and restrictions that must be heaped
upon it. The development in guestion
concerns primarily the European conti-
nent, but it may serve also as an incentive

1zZvETAN TopOROV is the author, most
recently, of Voices from the Gulog (Penn-
sylvania State University Press). This
spring, Princeton University Press will
publish Fragility of Goodness: Why
Bulgaria’s Jews Survived the Holocaust.

adaptation of Rattigan's The Winslow
Boy, an effective old-fashioned piece of
theater in which we had to admire his
skifl in controlling such old-time machin-
ery, so far from his time and tencr. But
he has created State and Muin from the
start and in a factitious manner, with
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none of the fierce, caustic merality un-
derlying so much of his work. One key-
note of his mind has been his interest in
deceit. his perceptions about the use of
flimflam in modern life and in modern
mouthings about life, State and Main is
itself a deceit. &

ogies, reparations, and the search frtice.,
In Search of Lost Crime

By TzveTan TODOROV

elsewhere. As we might have expected,
the change concerned words more than
deeds, official declarations more than
secret manipulations; but words, too,
have a transforming power. The excep-
tions are numerous, and sometimes
shocking; yet they are now perceived to
prove 2 rule that conforms to the idea of
justice.

One of the most visible forms of this
transformation is the public condemna-
tion of racism. This does not mean that
racist attitudes have disappeared; but even
the political movements of the exireme
right, heirs to the openly racist parties of
the interwar period, dare not proclaim
this ideal publicly, and even they maintain
at least an external adherence to the com-
mon credo of universal human rights. If
we recall for a moment the public debates
of one hundred years ago, we can measure
how far we have come: in those days, a
good number of the best minds of the time
displayed a perfecily serene racism. More-
over, a parallel transformation has taken
place in the role of women, who have
become for the first time in history politi-
cal subjects on an equal focting with men.
And there is more, Public gestures are
made today that are alse without histori-
cal precedent: governments voluntarily
acknowledge having acted badly in the
past, and try to repair the damages for
which they feel responsible.

These steps toward ar: ideal of justice
are accompanied by a transformation of
the narrative that we like to tell ourselves
about our past. Of course, every commu-
nity needs to present its past in the form
of a story filled with moral judgments in
which it plays a favorable role; but the
form of these stories can diverge. Until
the middie of the twentieth century, the
narrative favored by the Western public
attributed a heroic role to our own com-
munity: we were engaged in a great and
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worthy struggle, and we triumphed over
our adversary. Bui in recent decades there
has been a change of paradigm, and the
favorite story is now a melancholy tale in
which we play the role of victim. The
change is twofold: itis the vanquished, not
the victor—the weak, not the strong—who
are now valorized; and the one who has
suffered most has the greatest claim on
our sympathy.

Today the victory won has less prestige
than the suffering endured. An example
from recent French history can illustrate
this moral and cultural transvaluation. In
the aftermath of World War I, the great-
est respect was paid to political deportees,
to former resistance fighters: they had
acted against the evil, and so they de-
served our gratilude. The very existence of
“racial” deportees, of surviving Jews, was
often passed over in silence. Thirty years
later, the sitnation is reversed. The former
resistance fighters feel neglected, and
attention is paid to the victims of anti-
Semitic persecution, who were the objects
of the supreme crime, the crime against
humanity. They had committed no pun-
ishable acts. They were persecuted for
what they were, not for what they did, and
therefore the harm inflicted upon them
was even greater.

This profound change is perhaps ex-
plained by the progressive consolidation
of the democratic model. The heroic ideal,
after all, is an aristocratic one: everyone
knows that we are not all made of the stuff
of heroes, so we are satisfied to admire
them from afar, the way the British enjoy
the splendor of the royal family. The role
of victim, alas, is accessible to all, and we
have no difficulty projecting ourselves into
it. But the unsurpation of the narrative of
heroism by the narrative of viciimhood
testifies to a more positive development,
too: to the reinforcement of the idea of
justice among us. Whe would lay claim o
the status of the victim if he had no hope of
secing his suffering acknowledged, and of
obtaining reparation? This evolution in
the direction of a greater public decency is
a sign that the modern period has turned
its back on the Nietzschean precept: “The
weak and ill-constituted shall perish: first
principle of owr philanthropy. And we
shall help them to do so” We prefer in-
stead to help the weak to sarvive, and to
flourish; and we prefer to offer apologies
and restitutions.

H.

HIS SLOW TRANSFORMATION of

I pubilic life after World War II also
explains the appearance of a new
preoccupation: the repairing not only
of present injustices, but also of the injus-

tices of the past. This reparation has taken
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several forms, modified in turn by the his-
torical and political context of each coun-
try; and the books that I am discussing
here abtempt to evaluate most of these
attempts. It must be said at the outset,
before entering into detail, that the pic-
ture is far from rosy. The means that are
used to advance the cause of justice some-
times impede it, and the reparations cho-
sen sometimes create problems no less
serious than the problems that they were
designed to solve, Still, the very existence
of these attempts testifies to a timid pre-
gress in the idea of human rights—and in
this terrible field, a small improvement is
4 big improvement.

Reparation for past injustice has been
sought in three major ways. The first is in
the law, in the judicial sphere, and it tar-
gets former criminals, with punishment
meted out by a tribunal charged with
judging the past. The second is oriented
toward the public life of the community
and uses the instraments of politics or
culture to address the victims, providing
them with symbolic or material compen-
sation. The third is aimed at the commu-
nity as a whole, with the goal of restoring
the unity of a scarred society by establish-
ing the truth about its past. The most
notable ameng its means are commissions
of inquiry, such as the Truth and Reconcil-
iation Commission in South Africa; and its
field of application is communal mermory.
These different interventions in the name
of justice alsc scem to have their conii-
nents of predilection: continental Europe
prefers legal redress; the Anglo-Saxon
world, from North America to New Zea-
land, tends to opt for the compensation of
vietims; and Africa, Latin America, and
parts of Asia favor commissions of inqguiry.
But these divisions are not exclusive,

¥ IIF. SEKARCH FOR justice has
occurred both nationally and inter-
nationally. The end of World War
1I was followed by a number of trials,
maostly in the European countries, as well
as by punitive measures applied te vari-
ous groups in the population. This led to
“ethnic cleansings” of hitherto undocu-
mented proportions: sround fifteen mil-
lion Germans were expelled from Eastern
Europe, along with hundreds of thou-
sands of Poles from Ukraine, Hungarians
from Slovakia, Albanians from Greece,
and so on. These different measures to
repair a past injustice within each country
are investigated by a variety of scholars
in The Politics of Retribution in Europe:
World War IT and Its Aftermath.

There were many trials conducied dur-
ing the period of “purification,” and exam-
ining them today provokes mixed feelings.
The general problem is sharply summed
up by Tony Judt: “How do you purnish tens
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of thousands, perhaps millions of people
for activities that were approved, legalized
and even encouraged by those in power?”
The principle of justice is the application
of the law—no crime without law, ne pun-
ishment without law; but the law did not
prohibit these outrageous acts. Should the
political choices of the past be punished
because they are no longer in foree today?
Should all the members of the fascist party
in Italy be punished, when belonging to
the party was cbligatory for all civil ser-
vants?

Justice adapts itself to this challenge
somewhat imperfectly. It begins by trans-
gressing one of its major principles, by
applying laws retroactively, and it pro-
ceeds by frequently contravening another
of its sacred rules, that of individual re-
sponsibility. Political organizations and
social institutions are declared outside the
law; and so to have participated in them
becomes a crime, even withont one hav-
ing done anything personaily. But this
multiplication of the guilty is moderated
by a careful selection of those brought 1o
justice. The situation lends itself well 1o
the designation of expiatory criminals: the
Germans were to blame, say collaborators
in all the occupied countries; the Nazi
leaders were to blame, say ordinary Ger-
mans. Bad reputation often eounts more
than acts actually committed; punish-
ment is by example. One illustration of
the relativity of such justice is found in
the disparity of the sentences imposed for
the same crimes, depending on when they
were meted out: in 1945-19486, the death
sentence was standard; but two years
later, culprits got away with purely formal
condemnations.

These reparatory trials were certainly
imperfect—bnt they also scemed to be
necessary. They performed a function
other than the operation of justice, a func-
tion belter described by religious or med-
ical metaphors than by legal or judicial
terms: the purification and the samniti-
zation of the social body. The majority of
the population had participated in what
appears now to be a mistaske—more, 2
crime; and in order to free themselves of a
vague feeling of guilt and to be able to live
with a light heart, people necd to practice
a bloodletting, a purge, a ritual sacrifice,
after which they could declare that they
are clean and innscent. In the end, it was
better for the institutions of justice to take
on this work of expiation than to allow the
exorcism of guilt to degenerate into mass
viclence and lynchings—even if what took
place was not, strictly speaking, an opera-
tien of justice. And several years later the
respective governments short-circuited
justice in another way, by declaring that
the most argent priority was now social
peace and social order, and establishing



an amnesty or a statute of limitations, and
even freeing those who had earlier been
condemned, In each of these instances,
justice was instrumentalized, and made
subordinate to the immediate well-being
of the community.

HE.

ND WHAT oOF international jus-
A tice? Gary Jonathan Basss well-

researched book is a fine intro-
duction to this second judicial practice. Its
subject is the prosecution of war crimes.
Bass shows, for a start, that this form of
justice was not invented at Nuremberg, as
we generally believe. He traces the first
hints of the practice in the aftermath of
Napoleon’s defeat at Waterloo, and then
he analyzes some trials that ended badly:
at Constantinople in 1919, where the
Turks were held responsible for the Arme-
nian genocide (it was on this occasion that
the expression “crime against bumanity”
was coined); and at Leipzig in 1921, where
the Germans, beginning with Xaiser Wil-
helm 11, were held responsible for World
War I.

Finally Bass examines the more recent
and more familar case of Nuremberg,
and also of the international tribunal at
The Hague, where judgment is currently
being brought against the pelitical and
military leaders responsible for the break-
up of Yugoslavia and the horrors that
were perpeirated in its wake. Bass is an
ardent advocate of this type of trial,
though he exposes its many weaknesses.
His arguments are not entirely convine-
ing. He claims that this instrument of
justice, imperfect as it is, is preferable to
the vengeance of individuals, which is
true; but surely these two forms of inter-
vention do not exhanst the field of moral
and legal possibilities. He also argues that
only liberal regimes have practiced this
form of justice, and deduces the virtue of
this practice from that fact. But ais deduc-
tion assumes that everything that liberal
regimes do is good, which is an arguable
assumption. Surely we can enthusiasti-
cally support liberal governments but still
be eritical of some of their political choices.

The judicial condemnation of the Ger-
man political and military leaders at the
end of World War 1 is, in this respect,
rather disturbing. With the distance of
eighty years, it is not at all clear that the
German government and the German
army were more culpable than their
French counterparts; the only significant
ditference was that the French won the
war and the Germans lost it. But the
French, the British, and the Belgian gov-
ernments insisted on adding & legal de-
feat to a military defeat. In doing so, they
revealed that the great principles of jus-

tice could be merely a camouflage for a
politics of self-interest. Not completely
convinced that the effort was worth the
price, the Allies abandoned the prosecu-
tion several years later. The Leipzig trial
was a fiasco.

UT THE sTORY of this attempt
B offers a few useful lessons. Lloyd

George, the British prime minister,
claimed that “war itself is a crime against
humanity,” and at a meeting of the Imper-
ial War Cabinet the attorney general held
the Kaiser “personally responsible for the
death of millions of young men” They
demonstrated by these statements that
they subseribed to a naive and potentially
dangerous utopianism, which hoped to
cure humanity definitively of its ills, such
as the practice of war, and sought to im-
pute the responsibility for a world war to
the will of a single individual. The Italian
president Orlando boasted that the tri-
bunal’s approach “had nothing to do with
interests,” forgetting that not all interests
are material, and that if a country seeks to
appear as the incarnation of justice, that
too is a form of political gratification. The
French prime minister Clémenceau con-
gratulated himself on the moral revolu-
tion that the tribunal represented, which
did not prevent him from defending the
presence of judges drawn exclusively from
the victorious countries with the excuse
that “all justice is relative.” He added that
he was not interested in punishing the
Turks responsible for the death of Arme-
nians because the French had not been
their victims. And the American president
Wilson saw himself as 4 reincarnation of
Jesus equipped with the appropriate mili-
tary means: “I am proposing a practical
scheme to carry out His aims.”

The results were rather negative. The
Leipzig tribunal did not prevent future
crimes. Quite the contrary, it provided
nationalist Germans with a reason to fight
again, and it compromised the idea of an
impartial international organ of justice.
Compared to Leipzig, the Nuremberg tri-
als a quarter of a century later were a great
success. But this was becaunse circum-
stances had also changed. Unlike World
War I, which was the result of a rivalry of
great powers, World War II was actively
initiated by only one of the parties in-
volved, and so the guilt of Nazi Germany
was much more obvicus, much more
real. Images of the concentration camps
evoked unanimous moral condemnation.

Moreover, Germany was occupied and
its leaders were imprisoned. The ques-
tion that preceded Nuremberg was not:
Should the Nazi leaders be punished or
should they be freed? The question was,
Should they be executed without a trial or
should they be tried? Stalin leaned toward

the first solution, and offered his services
to eliminate 50,000 or 100,000: he had
the experience. The American secretary of
the treasury, Henry Morgenthau Jr., cru-
elly proposed to deport several million
Germans to ancther part of the globe; the
Turks did well with foreign populations,
he recalled. Churchill and Roosevelt even
entertained the possibility of castrating
the male population of Germany. Only the
stubborn legalism of Henry Stimpson, the
Secretary of War, enabled the outcome of
the Nuremberg tribunai, in which the
accused were provided with counsel, and
witnesses had to testify, and a defendant
might even be acquitied.

The most troubling aspect of the
Nuremberg trial is that the genocide of
Jews and other populations—what we call
crimes against humanity, and precisely
what seems te us to have been the wor-
thiest reason for establishing such an ex-
ceptional jurisdiction—played only a mar-
ginal role in the proceedings. The princi-
pal accusation against the Navi leaders
pointed in an entirely different direction:
that they were guilty of having conducted a
war of aggression. It is true, certainly, that
World War IT was urleashed by Germany's
aggressive politics; but it is no less true
that other great powers did not hesitate on
other occasions to conduct wars of aggres-
sion themselves. As for the Soviet Union,
in which millions were led to their death
by a regime no less repressive than Hit-
ler’s, it shared Germany's aggressive poli-
cies for a time, occupying the eastern part
of Poland while Hitler conguered the
western part. For this reason, as Judith
Shklar noted, it was “a project of doubt-
ful value” to condemin someone legally
tor having conducted an unjust war. The
presence of the Soviets at Nuremberg
posed a problem in itself. Stalin was no less
criminal than Hitler, the higgest difference
being that the one won and the other lost.

Nuremberg, in its turn, condemned
defendants who had not violated laws in
force, and punished some for collective
misdeeds. Still, the legal innovation of
this trial seems justified, and the general
effect of Nuremberg was positive. For
there is something truly new in totalitarian
crimes, in these state crimes thai the old
legal code had not cnvisaged; and the in-
troduction of the notion of crimes against
humanity into law was a way of remedy-
ing this lack. Today, we can no longer claim
not to know that certain acts are crimi-
nal, whatever the laws of the country in
which they were committed. The Nurem-
berg trial also contributed to the transfor-
mation of Germany intc a democratic
country, even if thirty years later a new
generation needed to question the conduct
of ordinary citizens in Hitler's Germany,
and not only the conduct of its leaders.
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EARLY FIFTY YEARS after Nur-
i \ | emberg, in February 1993, a new
war crimes tribunal was insti-
tuted at The Hague, to judge those re-
sponsible for war crimes in Yugoslavia.
Was the creation of this institution justi-
fied? The answer to this guestion is not
at all sclf-evident. As Bass rightly recalls,
this tribunal was not the result of a sim-
ple desire to see justice prevail. It resulted,
rather, from the refusal of the Western
powers to intervene in Bosnia militarily
or even politically. Public opinion was
aroused by the images of suffering regu-
larly broadcast on television; and in order
to ease the burden of conscience a little,
the tribunal was established. The absence
of political enthusiasm for the court hin-
dered its efforts: it lacked the material
means that it required, the Western gov-
ernments refused to lend their soldiers
for risky arrest operations, and reliable
testimony was difficult to obtain in an
ongoing conflict.

Nor did the tribunal’s action during the
Kosovo crisis garner unanimous support.
Charging Milosevic and other Yagoslav
leaders with crimes against civilians while
the province was being bombed was a
somewhat questionable enterprise. The
tribunal, financed and sustained by the
Western countries, accused the army of
the West’s enemy of war crimes. It cannot
be said, then, that the conditions of im-
partial justice were respected. In bringing
the charge, the prosecutor Louise Arbor
gained the attention of the media, but she
compromised the idea of justice by mak-
ing it an auxiliary instrument for the pur-
suit of political and military ends.

The international tribunal, like other
organizations of humanitarian aid, had
the cbligation not to allow itself to become
entangled with the machinery of maro.
Organizations such as Amnesty Interna-
tional and Human Rights Watch were
drawing attention to the violations of in-
ternational law committed by NaTo, but
their appeals to the Tribunal fell on deaf
ears. Acts that were described as “war
crimes” when they were committed by
Serbs were described as “collateral dam-
age” when they were committed by the
Western countries involved.

Current efferts to create an interna-
tional criminal court are equally dubious.
Richard Goldstone, the South African
judge who worked at The Hague, has writ-
ten a disappeinting book, in which he tells
us more about hotel rooms and restau-
rant menus than about his underlying phi-
losophy of international justice. Goldstone
says that “the unfortunate approach of the
United States administration at the Rome
conference” has been the major stumbling
block to this project. The United States
refuses to see one of its citizens charged by
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this Court without prior consent; in other
words, it refuses to see an international
institution take precedence over the deci-
sions of its national government. (Presi-
dent Clinton recently signed the treaty, but
nobody expects that it will be ratified by
the Senate.) So international justice will
not apply to the great powers, it will apply
only to relatively weak countries; who will
have to fear the reprisals of others. Once
again, theidea of justice is damaged.

The American objection aside, we may
still wonder if the project of 8 permanent
international court of justice deserves to
be defended. It is a noble and generous
idea, to be sure; but to be effective such
an institution of justice must have at its
disposal a police force, and such a force
would always be drawn frem particular
countries and therefore be subject to the
orders of particular governments, which
might demand that it be exempted from
its shared cbligations. (Barring, of course,
the establishment of a universal state, of
the sort dreamed of by totalitarian dicta-
tors in the first half of the century—an
equally unattractive solution.) Moreover,
this international court would be superior
to national sovereignties, and so would
replace the will of the people, who in a
democracy elect their leaders, with the
will of competent judges. After all, we can
never know the will of humanity as a
whole. Such a court, in other words, would
replace a democratic principle with an
aristocratic one. Would this be progress? I
doubt it. The example of Nuremberg, pos-
itive as it is, should remain the exception
that proves the rule,

V.

HE SECOND GREAT form of repair-

! ing past injustices is to concern

ourselves mainly with the victims
and no longer with the perpetrators. This
sort of action is the sabject of Elazar
Barkans book, which has the merit of
putting together recent cases of restitu-
tion, all of them very different, in order to
offer a broad vision of this approach.
These cases divide themselves into two
historical framneworks, one linked to the
consequences of World War II, the other
to decolonization.

The compensation offered to the vie-
tims is either symbolic or material. We
should not underestimate the power of
symbolism on the pretext that it does
nothing for your bank acccunt: this is, in
fact, what the victims need maost, spiritu-
ally and psychologically and socially; and
material compensation itself is worth
something not least because of the sym-
bolic recognition that it brings. The
victims want the evil and the injustice
inflicted upon them to be acknowledged,
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so that they can reconstruct their identi-
ties; they need public sympathy that vali-
dates their awful experience in some way,
and transforms the viclence that they
endured into an act that their society con-
demns. The gestures of acknowledgment
can come from their former executioners
or later representatives of the culpable
state: Willy Brandt kneeling before the
Warsaw ghetto monument in 1970, or
Jacques Chirac publicly admitting in 1995
the implication of the French state in the
roundup of Jews in the Vel d'Hiv in Paris
in 1942. In 1998, during a tour of Africa,
Bill Clinton admitted to the responsibility
of the United States for the practice of
slavery.

The first important case of material
compensation offered to former victims
was Germany’s decision to pay repara-
tions to Jewish families stripped of their
possessions during the war, and later to
the State of Israel—a decision that its
leaders, headed by Adenauer, made freely,
even if external pressures were not lack-
ing. They judged that this was the neces-
sary price that Germany had to pay to
rejoin the family of nations; and those
reparations have amounted to more than
$60 billion. Another acknowledgment of
historical misdeeds was made by the Con-
gress of the United States in 1988, when
it admitted that Americans of Japanese
origin had suffered unduly from their
internment in camps during World War
II; and $1.6 billion has already been
paid in damages to more than 80,000
individuals. American Indians hiving in
the United States and Canada have been
allowed to reclaim possession of lands
from which they had been expelled in the
nineteenth century, by force or by decep-
tive diplomacy. They have also acquired
certain prerogatives that are materially
advantageous but of 2 more doubtful
symbolic value, such as the right to have
casinos on their lands, a lucrative vice pro-
hibited to most of the American popula-
tion. Is this a sign that Native Americans,
assumed to be morally superior, are not at
risk of being corrupted? Cr does it express
the view that they are already depraved,
and so they have nothing to lose?

HI$ TYPE O¥ penance has a good

i chance of success today, at least in
countries such as the United States

and Canada, Australia and New Zea-
land. Needless to say, reparations are not
exactly antomatic: the victimized group
must be well organized, already wealthy
enough to pay good lawyers and effective
lobbyists, and its demands must not be so
excessive that they are impossible to sat-
isfy. The paying states or institutions also
find this sort of reparation to be in their
favor, buying them an acknowledgment of



their capacity to conduct thomselves
morally.

This evolution of public morality is new,
and it, too, represents a reinforcement of
the idea of justice. Yet if also raises prob-
lemns that are not easily solved. For a start,
there is the matter of what we mean by the
past. History is very long, and it is not
always clear how far back we can go to try
to repair the atrocities of yesteryear. In our
day, in several Hastern European coun-
tries, property lost under the Communist
regime is being restored to its original
owners. But which dispensation should
he reestablished? The Hungarian peas-
ants were deprived of their lands in 1950,
in the interests of collectivization; but
those lands had been given to them in
1945 by a government in which the Com-
munists already participated. If one of
the decisions was legitimate, why not the
other? And the regime previous to that
one was itself a dictatorship: should all its
actions be considered legitimate? It would
be best not to get lost in this retrospective
exercise, but neither can we ignore the
context in which the acts were cormmitted
that we would like to undo. That the
Soviet army rounded up the artistic trea-
sures it found in its path in Germany in
1545 secems inadmissible today; but if we
remember that the German army in Rus-
sia was not satisfied with stealing Russian
cultural monuments but insisted also on
destroying them, we can understand that
the Russians may have felt the need for
immediate compensation.

These questions may be posed stilt
more sharply with regard to the post-
colonial world, insofar as the acts that we
are trying to “endo” today are even more
distant in time. To hear the demands for-
mulated by groups speaking in the name
of former victims, one often has the feel-
ing of being forced into a time machine,
in an attempt to erase history as it really
unfolded, and to rewrite it in accord
with our current moral principles. These
attempts are all the more paradoxical in
that they are often presented as validated
before tribunals that are themselves prod-
ucts of this history, and often refer to a
past that is more mythic than true. Was
there an indigenous political space that
the arrival of Columbus in 1492 destroyed,
and should that space be restored today?
Before the arrival of the whites in the
Americas, were the Indians of America
living in splendor—which contemporary
society might be obliged to restore—or in
squalor? With the lapse of one or two cen-
turies, moreover, the identification of cur-
rent representatives of the victims and
the victimizers poses a problem. The prac-
tice of slavery was an evil, but why should
the descendants of Irish and Italians who
arrived in America at the beginning of

the twentieth century pay reparations
foday? And to whom should they pay
them? There was something futile and
false about Clinton’s gesture in Afvica: he
was asking to be pardoned for acts com-
mitted two centuries ago, for which he was
in no way responsible, even as he was
evading responsibility for his own mis-
deeds. Surely the principle of historical
justice collides at some point with the
principle of individual responsibility. To
make reparations for an injustice toward a
living person is a duty; but to do so toward
an abstract entity is an action much less
binding and much less clear.

We are familiar with the prickly ques-
tion of the Parthenon marbles, brought
to Great Britain by Lord Elgin at the be-
ginning of the nineteenth century, and
reclaimed today by the Greek government
50 that they might be reinstalled in their
original place. If such a principle of resti-
tution were adopted, and each country
were given back its original possessions,
the museums of the Western world would
be half-emptied. This would not be a
tragedy in itself, but it would mean vali-
dating one moment of the past as the
only authentic one, and casting the other
events of history aside with the judgment
that they should not have happened. The
demand for reparations is often as much
an abolition of history as it is a recogni-
tion of history. It is often as much an

expression of illusion as of knowledge.

Another guestion concerns how much
of an individual’s legitimate property de-
serves to be restored or protected. The
demand of Native Americans to retrieve
the lands that had been taken from them
by governmental agencies in the recent
past has a clear and precise meaning—but
this is not the case when the property in
question concerns their traditions, their
religion, or the bones of their distant
ancestors. A conflict has arisen in recent
years between the Indians of today, who
insist that they are the exclusive heirs of
their grandtathers’ wisdom, and the New
Agers who also want direct access to it.
Should we prohibit these neophytes from
using eagle feathers, from imitating reli-
gious rituals such as the sweat lodge and
popular decorations such as the dream
catcher? The theft of land and wealth may
be made good: but we may well wonder
whether spiritual works should not more
properly be the heritage of humanity,
rather than being held under the tribal
copyright of their creators’ disiant descen-
dants. Can we imagine a similar prohibi-
tion on the traditions of Buddhists, Mus-
lims, or Christians? We may be shocked to
learn that an Internet site offers to every-
body A Sweat Lodge Ceremony, but
should we prohibit it?

In all of these contlicts, the rights of the
individual clash with the rights of the
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group. In the somewhat distant past of
colonized peoples, individuals had no say
in the matter; they had to submit to the
decisions of the group. But is it legitimate
1o reestablish such a situation today? Does
a present-day descendant of the Sioux
have the right to accept compensation for
his stolen lands, and as a result renounce
the Sioux’s right to those lands? Does an
individual artist have the right to adapt a
traditional heritage to his purposes, or
must he devote himself to preserving the
tradition, under penalty of seeing himself
accused of cultural genocide? Sometimes
fidelity to history can also become a form
of oppression. These demands to main-
tain or reestablish the past do not seem to
take account of the fact that all living tra-
ditions change, and only dead cultures
remain intact. The recent promotion of
the rights of groups is nol necessarily
progress: an individual has the right to
practice the culture of his choice, to par-
ticipate in this group rather than that
one—but he also has the right to free him-
self from the pressure of any group.

INALLY, ONE HESITATES {0 en-

dorse a permanent identification

with victimhood. Our world, which
wallows in the sentimental and craves the
spectacular, grants a privileged place to
suffering. The protagonists in situations of
conflict know this very well, and try to gar-
ner general sympathy by parading their
wounds, sometimes going so far as to
attack their own camp so that the dam-
ages will tip the balance of sympathy in
their favor. But the suffering of a group
does not prove that its cause is just; and
compassion alone cannot take the place of
policy. Communal life must be based not
on the quantity of pain endured by this or
that group of people, but on the equality
of rights.

What is more, a persen who sees him-
self exclusively as a victim often remains
insensitive to his own responsibilities and
to the sufferings that he himself might
cause. He is happy to wait for justice to be
done. “Victimization ernpowers,” as Bar-
kan remarks; and there are many who
would profit from this power. This some-
times degenerates into a competition in
wretchedness. Thus some American Jews
deny that Japanese-Americans interned
during the war should use the expression
“concentration camps” and contest the
Armenian-Americans’ right to speak of
“genccide.”

To acknowledge one’s own mistakes or
weaknesses enables one to become in-
volved in a personal challenge and to
bring abeut a moral transformation; but
to claim the prerogatives of the victim
adds nothing to our moral value. It sim-
ply serves our self-interest. Paradoxically,
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the positive contribution of the victim to
the moral education of society consists in
offering the perpetrator the occasion to
make amends. From this point of view,
the effects of restitution are ambiguous:
“No restitution has lifted the burden of
victimization, instead it has routinized it,
Barkan concludes.

If we want to repair the injustices of the
past, it is preferabie to address the former
victims rather than the former perpetra-
tors. But this orientation itself musi be
qualified by certain warnings: that past
evil must be recognized, but it is better
not to identify most intensely and most
permanently with the role of victim; that
compensation is more appropriate for liv-
ing individuals than for communities or
institutions of the past; that we are better
at repairing material losses than at repair-
ing spiritual dispossessions.

V.

HIS BRINGS uUs ¢ the third

I method of reparation, which seeks

neither to punish the guilty nor io
compensate the victims, but instead to
permit an entire community t¢ become
reconciled with itself. This objective can
be pursued, of course, by punishments
and compensations, 1oo; but it has also
created certain activities and institutions
specifically designed for this end: the
commissions of inguiry charged with pro-
ducing an image of the past that is accept-
able to everyone. Priscilla Hayner’s book
presents a useful inventory of the work of
twenty-one such commissions from all
over the world; Robert Rotberg and Den-
nis Thompson’s volume is a collection of
essays devoted to the best known of these
bodies, ihe Truth and Reconciliation
Commission in South Africa.

In certain circumstances, punishing
the guilty and compensating the vie-
tims seems impracticable—particularly in
those highly charged situations in which
it can be verified, after a radical change in
political crientation, that a large part of
the population participated in what now
seems to be a crime, and an even larger
number suffered from its conseguences.
"This was the situation after the overthrow
of the military dictatorships in Latin
America, and of the regime of apartheid
in South Africa, and of the Communist
regimes of Eastern Europe. Sometimes
it is not casy to distinguish between vic-
tims and perpetrators. Under a totalitar-
ian regime, the majority of the population
is at once the accomplice and the victim of
the perpetrators. Since it is not possible
to compensate all the victims or to pun-
ish all the guilty, and since the idea of a
general amnesty, pure and simple, as if
nothing happened, is equally inadmissi-
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ble, the remaining solution, chosen by
several countries, is to establish a com-
mission of inquiry.

HE ONE IN South Africa identified

! its objectives as “Truth and Recon-

ciliation.” The commission can-
didly presented itself as an slternative to
justice. It was also said that it represented
a new form of justice, “restorative” justice
as opposed to “retributive” justice. Butitis
not clear that anything was reajly gained
by this terminological innovation. For the
business of commissions is very different
from the business of tribunals. Commis-
sions have a goal, which is social peace,
and reconciliation between different fac-
tions of the population; and they posit
that a particular method will lead to social
peace, namely the public establishment of
the truth. Lastly, such commissions are
prepared to pay the price that is required
to achieve this result: that persons who
have revealed their past misdeeds will be
offered amnesty and freedom from legal
charges against them. These commissions
seem to have joined the lessons of Christ-
ian confession and the psychoanalytic
cure: like the former, they link absolution
to confessicn, and like the latter, they pro-
pose that telling about the trauma allows
it to be discharged.

The result of the work accomplished by
the South African commission has been
virnlently criticized. As a middle road be-
tween judicial redress and amnesty, the
public inquiry has been attacked by those
who would have preferred one extreme or
the other: the former perpetrators prefer
pardon, and the families of the victims
often demand the condemnation of the
guilty. Moreover, doubts have been ex-
pressed about each of the premises under-
lying the action of the commission. Some
critics have wondered whether reconcilia-
tion is an appropriate goal for a democ-
racy. After all, democracies generally do
not impose a single thought or opinion on
their citizens; the tolerance of dissident
opinions is deemed to suffice. Surely rec-
onciliation must be left to the frec assess-
ment of each individual, and does not
depend on a collective decision. Moreover,
the critics add, reconciliation is difficult to
measure; and when it is measured, it
seems not 1o have been achieved. Accord-
ing to a poll in 1588, two-thirds of the
South African population judged thai the
work of the commission contributed to
the deterioration of racial relations in the
country, while only 17 percent believed
that it improved them.

And can it be said that the truth was
indeed established? Hardly. As critics of
the commission have remarked, it did not
have the means to verify the stories of
witnesses, and therefore 1 had to be satis-



fied essentially with the recording of their
accounts. Surely, the “truth” that courts of
justice produce is superior: police reports,
cross-cxaminations, and laborstory work
help to establish irrefulable facts. In addi-
tion, the very idea of a truth recorded once
and for all, even by a commission com-
posed of men of good will, has something
problematic about it, and this is so not
only for the army of “deconstructionists”
who do not believe that truth exists. The
facts can be established, but their mean-
ing will always remain open to debate.
Which elements of the context arc neces-
sary in order to understand these facts,
and how far back must we go o grasp the
actors’ intentions? Even historians, work-
ing in clearly superior conditions, have
difficulty arriving at a consensus on these
matters.

Moreover, who is to say that the com-
mission’s audacious assumption is irue,
that truth leads to reconciliation? Often
the opposite is the case: the examination
of old wounds reopens them, and fuels
hatred, and aggravates pain. A death that
had finally been accepted must be lived
through again. and the work of mourning
begun once more. Hayner reports the
dramatic case of a mother whe learned
from the commission’s inguiry that her
son had not been killed by the white
police, as she had thought, but by his
comrades in the African National Con-
gress; the shock was so great that she died
a few months later, After telling their sto-
ries, a great many of the witnesses suffered
severe psychological problems, and the
commuission had no way to help them.

that the commissions of inquiry that

have proliterated in recent years serve
neither justice nor truth nor reconcilia-
iion. And yet public opinion runs high in
their favor, and other countries imagine
creating such commissions. How can we
explain this? By the fact that the positive
effects of these bodies are not located
at quite the level that people imagine. It
is not true, for example, that the guilty
escape all punishment by confessing:
their admission that they participated
in reprehensible acts—murders, tortures,
rapes—brings down upon them the fear-
some power of social opprobrium, and
they will live in shame for a long time to
come. “Exposure is punishment,” as one
observer notes.

Nor is it the case that the families of the
dead, because they obtain neither finan-
cial compensation nor the punishment of
the guilty, gain nothing. In the course of
the commission’s sessions, they are led to
play an active role in revealing the truth,
and thereby they are provided with an
escape from the passivity of victimhood.

ET SEEMS FAIR to conclude, then,

For the relatives of the murdered, the
inquiry gives meaning to what happened,
and a tragic meaning is cerfainly better
than no meaning at all. They are inte-
grated, by this means, into the life of the
society. And the choice of public debate as
a means of confronting conflicts is itself a
social good: it teaches the citizens of a
country to seek the remedy for difficult sit-
uations in deliberation and negotiation
rather than in violence, or in the preemp-
tory division of the population into guilty
and innocent,

The work of the commissions also
reveals another need of human societies,
whick might have gone unnoticed with-
out them: as members of a community,
we ali wish 1o have at our disposal a cer-
tain image of cur collective identity, which
also includes a general consensus on the
meaning of our past. This consensus will
never be perfect: there will alwavs be
individuals in France who believe that the
German occupation of 1940 was a good
thing, and the resistance to il a bad thing;
but the great majority of the population
thinks otherwise, and this agreement is
indispensable to the moral health of the
society. The same is true for the condem-
nation of apartheid in South Africa, as

el us of assassinations and torture under
the military dictatorship in Argentina.
This collective memory, this common nar-
rative, does not need to be as precise as the
work of historians. It is concerned not
with knowledge but with recognition. The
important thing is that it is formulated
publicly, and reinforced by the sanction of
official political authorities, government
or parliament. We may believe that we are
hardened individualists and sophisticated
meaderns, but we have no less need ihan
our ancestors for a shared image of the
past, for a common morality.

| OR ALL THESE reasons, we might
conclude that for societies in tran-
) sition, when there is a question of
repairing the injustice of a previous politi-
cal regime and challenging the responsi-
bility of the state as a whale, commissions
of inquiry would be preferable to tribu-
nals, national or international. Indeed,
the tribunals have understeod that the
proliferation of commissions represents a
threat, and have opposed their creation
wherever possible, as in Yugoslavia in
1998. And there are not only material
reasons for this rivalry, though the rep-
resentatives of the itribunal feared that
the creation of a commnission, which is
so much less expensive, threatened their
own existence, {The Inlernational War
Crimes Tribunal costs around $100 mil-
lion per year; but a commission, according
to some estimates, would cost between
$15 million and $2¢ million, over the
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course of two or three years.)

The fact is that, unlike courts of justice,
commissions of inquiry lead to nuanced
judgments other than simple verdicts of
“guilty” or “innocent” that allow judges
and their supporters to regard themselves
as the very incarnation of the good. Those
responsible for viclence may be trans-
formed by the generous attitude of the
commission, while justice in a court of law
leaves open to them only bold-faced oppo-
sition and denial. In South Africa, Gen-
eral Magnus Malan denied everything
before the tribunal (and obtained his
acquittal); but later he came before the
Truth and Reconciliation Commission
and admitted his share of the responsibil-
ity. We cannot expect people to tell the
truth if they know that this act will lead
to their punishment. Commissions, better
than tribunals, conform to the spirit of
Nelson Mandela’s observation, made in
1497 and addressed not only to South
Africans: “All of us, as a nation that has
newly found itself, share in the shamme at
the capacity of human beings of any race
or language group to be irhumane to
other human beings”

HAT SHOULD WE think, then,
of contemporary attempts to
repair the injustices of the

past? In the first place, that they are legit-
imate. Once violence is introduced into
history, it continues to exercise its malev-
olent effects for decades, and even for
centuries. Hitler's misdeeds continue to
hurt people today, just as the cruelties of
the Boer War continued to influence those
of the apartheid regime; and the viclence
of the colonial war in Algeria in the 1950s
explains in part the recent massacres in
that country. The way to repair these situ-
ations is not to repress the past, to atiempt
to forget it: repression leads ouly to neu-
rosis, and causes frustrations, and pro-
vokes irrational vengeance, It is better to
engage in a public act of reparation.

Sach a choice, of course, is a risky
endeavor. To reestablish a connection
between morality and politics is to run
counter to the great movement of moder-
nity responsible for the establishment of
democracies. (The bloody Crusades of the
Middle Ages were conducted in the name
of the good.) We also run the danger of
practicing a policy in which only the jus-
tifications are moral, and not the actual
motivations: colonization in the nine-
teenth century also claimed to be justified
by the values of civilization and even by
the necessity to defend human rights. The
dream of a world in which all injustices
would be corrected resembles our ances-
tors’ notion of a life lived in submission
o Providence more than it resembles our
idea of a vniverse that is familiar with
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chaos and contingeney, in which the com-
plete control of events is impossible.

That is why reparative action is desir-
able, but not in all its forms. We must
always remember that mightloves to mas-
querade as right; and this does not make
ifs reign any more acceptable. What is
international justice worth if the perma-
nent member countries of the UN. Secu-
rity Council have the right to veto all its
decisions? Bow can a sc-called “right of
intervention” be legitimate when it is ap-
piied only to weak countries, which are not
counted among our friends? What is this
right which by definition exempts the
powerful members of the G-8? The Amer-
ican government has never wanted to re~
pent for repeated human rights violations
committed by its agenis in El Salvador
and Guatemala, in Tlaiti and Chile, or to
accept the overwhelming conclusions,
formulated by various commissions of in-
quiry established by the United Nations,
and therefore also by the United States.
It is not hard to understand why Vojislay
Kostunica mistrusts international com-
missions and tribunals. In the real world,
the choice is usnally not between a Real-

politik and a Moralpolitik, but between
two politics of foree, one candid, the other
hypocritical.

But this sober observation should not
condemn us to inaction. In the world of
politics, the principle of the excluded mid-
dle rarely applies. Much more effective
than these attempts to bring about a new
world order based on virtue and justice
are political acts within one country or
between two countries. Political action is
not necessarily a continuation of war by
other means; it can also intervene in the
symbolic realm in order to repair and thus
to improve the life of the community. The
community needs a common image of its
past that better conforms to justice, and
commissions of inquiry, and legitimate
political bodics, such as governments and
parliaments, are there to contribute to it.
Such actions are not always sensational.
They require patience and persistence,
and they do not allow us to see ourselves
as paragons of virtue. They may be the
only reliable means of establishing a little
more justice on this unjust earth.

—transiated from the French
by Carol Cosman
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Education felt required to write to the
press vilifying him. Perhaps less predict-
ably, so did the Tory house-philosopher
Roger Scruton.

The outline of Ayer’s life is easy encugh
10 tell. He was born in 1910, into a moder-
ately well-off, cosmopolitan family. His
father was of Swiss Calvinist descent, and
his mother, Reine Citroén, came from a
family of Dutch Jews. They were genteel
“irade,” though with real money in the
background. Freddie grew up an only
child, and there is the usual doubt about
whether he was fundamentally happy,
in a gilt Edwardian way, or fundamen-
tally unhappy in a lonely, private-school,
World-War-1 way. Whatever the truth,
there is no doubt at all that he was preco-
ciously and annoyingly clever. He gained
a scholarship to Eton, and after the usual
forced diet of Latin, Greek, and barbar-



