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Introduction 

In designing this book, the editors had as 
their goal publ ishing the definit ive document 
on public policy as it relates to exceptional chi l 
dren. It does not take a great scholar on this sub
ject to realize that the goal has not been 
achieved. Nor wi l l it ever be achieved, for sever
al important reasons. First, public policy affects 
every aspect of human endeavor relating to 
exceptional chi ldren. To conceptualize the 
totality of special education, or to chronicle its 
policy and decison making base is beyond any 
individual's or group's capacity. Second, there 
are over 16,000 school districts, 50 state govern
ments, one federal government, numerous o th 
er governing authorities and subunits of gov
ernment all creating and carrying out policies 
concerning or affecting exceptional chi ldren, 
wi thout necessarily any consistency. No one can 
identify all these policy making units, let alone 
what each is doing. Thi rd, policy is a living phe
nomena. Dur ing the per iod this book was being 
wr i t ten, most federal, state, and local policies 
affecting exceptional chi ldren changed to some 
degree. For example, S.6, The Education for Al l 
Handicapped Chi ldren Act, became Public Law 
94-142, substantially altering the federal role in 
educating handicapped chi ldren. The first fed
eral regulations on the gifted and talented were 
promulgated. Similar changes occurred at the 
state and local level. We have tr ied to report 
such changes, but tomorrow is still unknown. 
Finally, we ran out of t ime and pages. 

The book does, however, for the first t ime, 
provide a complete resource package for indi 
viduals who are concerned about publ ic pol i 
cies for exceptional chi ldren, and for those who 
want a better understanding of such policies 
and the know-how to effect necessary changes. 
It is also a resource for those who already are en
gaged in creating publ ic policy, in that it pro
vides guidelines for appropriate policies for ex
ceptional chi ldren. 

As a resource package, the book is divided 
into five sections, so that the reader can either 
read the entire book or only those sections of 
particular interest. Each section has an overview 
which provides a summary of the section and a 
guide for reading. The sections are then divided 
into chapters on the specific issues raised in 
each section. 

Section I examines the varying rights that ad
vocacy groups have won for exceptional chi l 
dren in the legislatures, courts, and administra
tive agencies of our land. The section explains 
right to education, due process, least restrictive 
alternative, nondiscriminatory testing, conf i 
dential i ty, and other rights concepts that have in 
the last five years impacted significantly on edu
cation of exceptional chi ldren. 

Section II explores what is happening in pub
lic policy at the federal, state, and local levels. 
Significant federal laws are either provided or 
digested. Trends in state law and other policies 
are reviewed, a model state law is provided, and 
the critical issue of f inancing special education 
is exhaustively examined. 

Section III discusses the varying avenues of 
change: statutory law, administrative policy, at
torney generals' opinions, and l i t igation. The 
section is a primer on understanding how each 
of the avenues functions and what an advocate 
must know about each to effect policy change 
for exceptional chi ldren. 

Section IV provides the understanding and 
techniques an advocate needs to effect change 
in any system. There are some who may f ind the 
realities presented here harsh, but the varied 
publ ic forums for change are not for the t imid . 
The authors therefore sought not to paint an im
age of an Elysium f ield. The section examines 
techniques of political action, the problem of 
priori ty setting, and the broad impact that t ime 
and circumstances have upon policy decisions. 
It also provides several case examples where 
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2 INTRODUCTION 

groups fought the battle and won . Hopeful ly 
the reader wil l share their adventures, tr ibula
tions, and joys. 

Section V tackles an issue of growing impor
tance, but one that has unti l now, received litt le 
attention—professional rights and responsibil i
ties. There is an ever emerging body of knowl 
edge about the rights of chi ldren, but there is a 
dearth of knowledge about the individual re
sponsibilities and liabilities of professionals in 
relation to the chi ldren they serve. The question 
of whether a professional is solely an employee 
of a system or whether he is also an advocate for 
children is examined through professional liter
ature and l i t igation. The positive and negative 
impact on exceptional chi ldren of collective 
bargaining is also explored. The section wil l not 
provide all the answers a professional may need, 
but it wi l l be of great assistance to the many pro
fessionals who f ind themselves in confl ict situa
tions. 

Authors make editors look good. The 20 au
thors of this book contr ibuted because of com

mitment, not remunerat ion. They responded to 
impossible deadlines and stood by us in the final 
throes of putt ing the book together. We appre
ciate their efforts and support. 

Unless one has gone through the agonies of 
publishing a book, it is diff icult to appreciate the 
many people who actually do the hard work to 
make the final product meaningful. We appre
ciate the fo l lowing staff at The Council for Ex
ceptional Chi ldren who worked , often on their 
own t ime, to make this book possible: Janet 
Luersen, Ellen Wells, Nancy Green, Gale Adams, 
Dee Barrie, Mary Wol fe, Laura Haffer, and Janet 
Goldstein. 

Finally, we dedicate this book to the 
hundreds of thousands of individuals who have 
devoted their energies over the years to 
improving public policies for exceptional chi l 
dren, and to those who wil l do so in the future. 
And most of all, to the mill ions of exceptional 
chi ldren, so that their tomorrows may be br ight
er than today. 

Frederick J. Weintraub 
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Overview 

• To the handicapped and to those who labor 
on their behalf, the first half of the current de
cade has come to be known as the era in which 
the battle cry for public policy advances 
changed from charitable solicitations to decla
rations of rights. The public arena in which this 
cry was raised was chiefly in the nation's courts 
but it likewise included extensive legislative ac
tivity, focusing on broad areas of American life 
heretofore inaccessible to handicapped 
citizens. 

While it is the purpose of this section to em
phasize the major educational "rights" won by 
exceptional children, it must be recognized that 

• education is but one area in which a civil rights 
revolution for the handicapped is taking place. 
Among the others are the right of institutional
ized handicapped persons to be free from unus
ual and cruel treatment; the right of institution
alized handicapped persons to be freed from 
employment without reimbursement and with
out rehabilitative purpose; the right to avoid in-
voluntary institutionalization on the part of per
sons who represent neither a danger to society 
nor to themselves; the right of the handicapped 
to exercise the power to vote; the right of the 
handicapped both to marry and to procreate; 
the right of the handicapped to travel on the na
tion's public conveyances; and the right of the 
handicapped to access to America's buildings 
by means of removal of environmental barriers. 

The chapters which constitute this section 
specifically examine the major rights that have 
been established in courts and legislatures re
garding the education of exceptional children. 
In addition to focusing on a distinct area, each 
chapter as well describes, to some extent, socie
ty's past failure to provide the handicapped with 
their rights; it then traces the movement until 
the present day, wherein implications for the 
education of exceptional children are explored. 

In the first of these chapters, Weintraub and 
Abeson outline the total relationship between 
public policy and society's treatment of the 
handicapped in terms of majority versus mi
nority control. In addition, the author relates 
these principles to the education of the handi
capped in light of today's litigative and legisla
tive mandates. 

Gilhool's chapter contains a complete de
scription of the landmark 1971 Pennsylvania As
sociation for Retarded Children v. Common-
wealth of Pennsylvania lawsuit wherein the 
right to an education for all school age mentally 
retarded citizens was first established. Attorney 
Gilhool appropriately points out that the basis 
of the argument presented to the Pennsylvania 
court was borrowed from another civil rights ef
fort related to the education of Black young
sters: the historic 1954 Brown v. Board of Educa
tion integration case. Their common logic has 
become, as he illustrates, an essential compo
nent of the doctrinal foundation upon which 
the entire right to education movement is 
based. 

The third chapter focuses on due process of 
law as it relates to identification, evaluation, and 
educational placement decisions for handi
capped children. This chapter by Abeson, Bol-
ick, and Hass, is the first chapter in A Primer on 
Due Process, a book which makes various re
commendations to public schools attempting to 
implement due process. Emphases in this chap
ter are given to both judicial and statutory man
dates for the implementation of due process 
procedures, to the relationship of the process to 
many traditional special education problems, 
and to the positive potential of the process for 
American education. Nazzaro's chapter care
fully considers various aspects of the legal and 
educational controversy surrounding the eval
uative procedures and instruments used as a 
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6 EDUCATIONAL RIGHTS/I 

basis for placement of chi ldren in special educa
t ion programs. The author then describes the 
elements of a wel l reasoned and ordered set of 
policies which successfully builds on directives 
established by the US Off ice of Education's Bu
reau of Education for the Handicapped. 

A chapter by Abeson examines federal law 
concerning the inappropriate use of informa
t ion and records collected and maintained by 
the publ ic schools; in recent years, such abuse 
has been the subject of legislation and l i t igation. 
The chapter also specifically examines the Buck
ley Amendment (1974) which provides parents 
of minor chi ldren and all students over 18 or at
tending post secondary schools wi th the right to 
see, correct, and control access to student 
records. 

Johnson's chapter in this section focuses on 
the combinat ion of all the educational and pro
cedural directives now in force in order to place 
handicapped chi ldren effectively and properly 
in appropriate programs. His presentation is 
based on the experiences of the Minneapol is 
publ ic schools as they adopted required new 
policies and procedures. 

The final chapter in this section contains 
excerpts f rom four right to education lawsuits 
now concluded. These materials are presented 
as a resource for persons specifically interested 
in the legal language of the court over the re
cent past, as the civil rights of handicapped chi l
dren have become recognized. The cases pres
ented include: 

Pennsylvania Association for Retarded Children 
v. Commonwealth of Pennsylvania, (334 F. Supp. 
1257 (E.D. Pa. 1971) and 343 F. Supp. 279 (E.D. Pa. 
1972)) 
Mills v. Board of Education of District of Colum
bia, (348 F. Supp. 866 (D.D.C. 1972)) 
Maryland Association for Retarded Children v. 
State of Maryland, (Equity No. 100-182-77676 
(Circuit Ct., Baltimore City, Md., filed May 3, 
1974)) 
North Dakota Association for Retarded Children 
v. Peterson, (Civil Action No. 1196 (D.N.D., filed 
Nov. 28,1972) 

(Readers should note that the Pennsylvania and 
Mil ls cases were undertaken in federal court 
whi le the others were brought at the state level.) 



FREDERICK J. WEINTRAUB 
ALAN ABESON 

New Education Policies 
for the Handicapped: 
The Quiet Revolution 

• A quiet revolution (D imond, 1973) has been 
fought wi th in American education dur ing the 
past few years. Its goal is the right to an educa
t ion for all American chi ldren, and particularly 
those usually known as " the handicapped," 
those who, because of mental, physical, emo
t ional, or learning problems, require special 
education services. Their number is estimated 
to be seven mi l l ion, one mi l l ion of whom 
receive no educational services at all (Wein-
traub, Abeson, & Braddock, 1971). Further, only 
40% of these chi ldren, all of whom wi l l be in 
need of special education services at some t ime 
dur ing their education careers, are receiving 
the services they need. 

Th i s r e v o l u t i o n t o e s t a b l i s h f o r t h e 
handicapped the same right to an education 
that already exists for the nonhandicapped has 
been occurring throughout the nat ion, in state 
and local school board rooms, state legislative 
chambers, and, perhaps most important ly, in 
the nation's courts. Whi le the most significant 
measure of the impact of this movement is the 
n u m b e r o f c h i l d r e n w h o w i l l no l onger be 
denied an education, it is clear that other basic 
publ ic policy matters wil l be reshaped. 

Public policy determines the degree to which 
minorit ies, in this case the handicapped, wi l l be 
treated inequitably by the control l ing majority. 
It is almost axiomatic that those wi th power to 
distribute resources and benefits wi l l not allo
cate those resources and benefits equitably to 
all who may have interests. Thus minorit ies and 

This chapter is reprinted with minor editorial 
changes from Phi De l ta Kappan , 7974, 55, 
526-529; 569. Copyright 1974 fay Phi Delta 
Kappa, Inc. Reprinted by permission. 

civil rights proponents seek f rom the control 
ling majority equal treatment for the minority. 

There is no doubt that the handicapped have 
been and cont inue to be treated as a powerless 
minori ty. 

With minor exceptions, mankind's attitudes 
toward its handicapped population can be char
acterized by overwhelming prejudice. [The han
dicapped are systematically isolated from] the 
mainstream of society. From ancient to modern 
times, the physically, mentally, or emotionally 
disabled have been alternatively viewed by the 
majority as dangers to be destroyed, as nuisances 
to be driven out, or as burdens to be con
fined . . . . [T]reatment resulting from a tradition 
of isolation has been invariably unequal and has 
operated to prejudice the interests of the handi
capped as a minority group, (Lori Case v. State of 
California, 1973, p. 1a). 

A l t h o u g h many p e o p l e st i l l be l i eve that 
America's public schools are the great equalizer 
for America's diversity, this has not been true 
for handicapped chi ldren; for the most part 
they have been b l o c k e d f r o m e n t e r i n g the 
schoo lhouse d o o r . The strategies used by 
school officials have included postponement, 
exclusion, suspension, and outr ight denial. 
Such incidents cont inue to occur, although 
most state constitutions require the state to pro
vide all chi ldren with an education. 

T h e l e g a l basis f o r t h e s e p r a c t i c e s i s 
frequently the state compulsory attendance 
laws, which for some handicapped children 
become compulsory nonattendance laws. Typi
cally, they provide for the exclusion of " ch i l 
dren wi th bodily or mental condit ions render
ing a t tendance i nadv i sab le , " as in Alaska 
(Alaska Statutes, 1971). In Nevada exclusion may 
occur when " the child's physical or mental con-
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d i t ion or att i tude is such as to prevent or render 
inadvisable his attendance at school or his appl i
ca t ion to s t u d y " (Nevada Revised Statutes, 
1963). 

EQUAL PROTECTION 

The legality of denying a publ ic education to 
handicapped chi ldren by exclusion, postpone
ment, or any other means is increasingly being 
challenged. The basis for this challenge comes 
f rom the equal protect ion clause of the 14th 
Amendment to the U.S. Const i tut ion, which 
guarantees to all the people equal protect ion of 
the laws. Basically, this means that what is done 
to some people must be done to all persons on 
equal terms. Thus a state may not set up separate 
systems and procedures for dealing wi th differ
ent groups of people unless a compel l ing cause 
for such differential treatment can be demon
strated. Dur ing the 1950's and the early 1960's, 
the use of the equal protect ion concept by the 
Warren Court as a rationale for achieving social 
justice resulted in the 14th Amendment being 
ingrained into the basic fabric of American 
justice. 

The application of the equal protect ion con
cept to the education of handicapped chi ldren 
wil l force publ ic education to reexamine the 
term equal educational opportunity. Initially, 
equal educational opportuni ty was a populist 
concept. Tom Watson translated it thus: "Close 
no entrance to the poorest, the weakest, the 
humblest. Say to ambit ion everywhere, the f ield 
is clear, the contest fair; come, and win your 
share if you can ! " (Woodard & Watson, 1963). 
Education became a race or a free-for-al l where 
everyone had equal access to its resources and 
equal opportuni ty to meet or fail its objectives. 

In the 1960's American education moved into 
the compensatory per iod. To paraphrase James 
Coleman (1968), we said to those in the race 
who could not run , "We ' l l give you crutches, 
we' l l give you remedial reading, we' l l help you 
run the race." Thus the concept was changed to 
require equal access to di f fer ing resources for 
equal objectives, wi th everybody still coming 
out the same in the end. 

Today t h e mean ing o f equa l educa t i ona l 
oppor tuni ty has changed once again. Now, 
principally because of federal court activities 
already concluded in Pennsylvania, the District 
of Columbia, and Louisiana, and pending in 
over 35 suits throughout the country, the new 
meaning is "equal access to dif fer ing resources 
for di f fer ing objectives" (Weintraub & Abeson, 
1972). 

THE PARC CASE 

The right to education movement, as this revo
lut ion to redefine equal educational oppor tun
ity is cal led, is less than three years of age. A 
beachhead was achieved in the summer and fall 
of 1971 when the state of Pennsylvania entered 
into a court approved consent agreement wi th 
the plaintiff, the Pennsylvania Association for 
Retarded Chi ldren (PARC) and 13 mentally 
re ta rded c h i l d r e n o f schoo l age w h o we re 
representing themselves and the class of all 
other retarded chi ldren of school age in the 
state. The suit had been brought in January 1971 
against the Commonweal th of Pennsylvania for 
the state's failure to provide access to a free 
publ ic education for all retarded chi ldren. The 
defendants included the state secretaries of 
education and publ ic welfare, the state board of 
e d u c a t i o n , and 13 named schoo l d is t r i c ts , 
representing the class of all of Pennsylvania's 
school districts (PARC v. Commonwealth, 1971). 

The suit, heard by a three judge panel in the 
Eastern Pennsylvania U.S. District Court , specifi
cally questioned publ ic policy as expressed in 
law, and policies and practices which excluded, 
postponed, or denied free access to publ ic edu
cation opportunit ies to school age mentally 
retarded chi ldren who could benefit f rom such 
education. 

Expert witnesses testif ied, focusing on the fo l 
lowing major points: 

1 . The p rov i s i on of systemat ic educa t i on 
programs to mentally retarded chi ldren wi l l 
produce learning. 

2. Education cannot be def ined solely as the 
provision of academic experiences to chi l
dren. Rather, education must be seen as a 
continuous process by which individuals 
learn to cope and funct ion wi th in their envi
r o n m e n t . Thus , fo r c h i l d r e n to learn to 
clothe and feed themselves is a legitimate 
outcome achievable through an educational 
program. 

3. The earlier these chi ldren are provided wi th 
educational experiences, the greater the 
amount of learning that can be predicted. 

The order provided that the state could not 
apply any law which would postpone, te rmi 
nate, or deny mentally retarded chi ldren access 
to a publicly supported education, including a 
publ ic school program, tu i t ion or tu i t ion main
t enance , and h o m e b o u n d i n s t r u c t i o n . By 
October 1971 the plaintiff chi ldren were to have 
been reevaluated and placed in programs, and 
by September 1972 al l re ta rded c h i l d r e n 
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between the ages of 6 and 21 were to be pro
vided a publicly supported education. 

Local districts providing preschool education 
to any chi ldren were required to provide the 
same fo r men ta l l y re ta rded c h i l d r e n . The 
decree also stated that it was highly desirable to 
educate these chi ldren in a program most l ike 
that provided to nonhandicapped chi ldren. 
Further requirements included the assignment 
of supervision of educational programs in state 
schools and institutions to the state department 
of educat ion, the automatic reva lua t ion of all 
chi ldren placed on homebound instruction 
every three months, and a schedule that wou ld 
lead to the placement of all retarded chi ldren in 
programs by September 1, 1972. Finally, two 
masters were appointed by the court to oversee 
the plans to meet the requirements of the order 
and agreement. 

MILLS V. BOARD OF EDUCATION 

Those w h o desc r i bed the o u t c o m e o f t he 
Pennsylvania Association for Retarded Children 
case as being "one of those th ings" or said " let 's 
wait and see what happens" were later that year 
provided wi th a more impressive federal rul ing. 
In Mills v. Board of Education (1972), the parents 
and guardians of seven District of Columbia 
chi ldren brought a class action suit against the 
D.C. Board of Education, the Department of 
Human Resources, and the mayor for failure to 
provide all chi ldren wi th a publicly supported 
education. 

The plaintiff chi ldren ranged in age f rom 7 to 
16 and were alleged by the publ ic schools to 
present the fo l lowing types of problems leading 
to the denial of their opportuni ty for an educa
t ion : slight brain damage, hyperactive behavior, 
epilepsy and mental retardation, and mental 
retardation wi th an orthopedic handicap. Three 
chi ldren resided in publ ic residential institu
tions wi th no education program. The others 
l i ved w i t h t he i r f am i l i es , and w h e n d e n i e d 
entrance to programs were placed on a wait ing 
list for tu i t ion grants to obtain a private educa
t ion program. However, in none of these cases 
were tu i t ion grants provided. 

The history of events involving the city and 
the attorneys for the plaintiffs immediately prior 
to the f i l ing of the suit demonstrated the Board 
of Education's legal and moral responsibility to 
educate all excluded chi ldren; although pro
vided wi th numerous opportunit ies to provide 
services to plaintiff chi ldren, the board failed to 
do so. 

On December 20, 1971, the court issued a 
stipulated agreement and order that provided 
for the fo l lowing: 

1. The named plaintiffs must be provided wi th a 
publicly supported education by January 3, 
1972. 

2. By the same date, the defendants had to pro
vide a list showing every chi ld of school age 
n o t r e c e i v i n g a p u b l i c l y s u p p o r t e d 
education. 

3. Also by January 3, the defendants were to 
initiate efforts to identify all other members 
of the class not previously known. 

4 . The p la in t i f f s and de fendan ts w e r e to 
consider the selection of a master to deal 
wi th special questions arising out of this 
order. 

The defendants failed to comply wi th the 
order, resulting in plaintiffs f i l ing, on January 21, 
1972, a mot ion for summary judgment and a 
proposed order and decree for implementat ion 
of the proposed judgment. 

On August 1,1972, U.S. District Judge Joseph 
Waddy issued such an order and decree prov id
ing: 

1. A declaration of the constitutional right of all 
ch i ldren, regardless of any exceptional con
di t ion or handicap, to a publicly supported 
education. 

2. A declaration that the defendant's rules, po l 
icies, and practices which excluded chi ldren 
wi thout a provision for adequate and imme
diate alternative educational services and the 
absence o f p r i o r hear ing and rev iew of 
placement procedures denied the plaintiffs 
and the class rights of due process and equal 
protect ion of the law. 

The defendants claimed in response that it 
wou ld be impossible for them to afford the 
relief sought unless the Congress appropriated 
more funds or funds were diverted f rom other 
educational services for which they had been 
appropriated. The court responded: 

The District of Columbia's interest in educating 
the excluded children clearly must outweigh its 
interest in preserving its financial resources. If 
sufficient funds are not available to finance all of 
the services and programs that are needed and 
desirable in the system, then the available funds 
must be expended equitably in such a manner 
that no child is entirely excluded from a publicly 
supported education consistent with his needs 
and ability to benefit therefrom. The inadequa
cies of the District of Columbia public school sys
tem, whether occasioned by insufficient funding 
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or administrative inefficiency, certainly cannot 
be permitted to bear more heavily on the "excep
tional" or handicapped child than on the normal 
child. 

RESHAPING PUBLIC 
POLICY 

The decisions in PARC and Mills, al though of 
landmark importance, represent only the t ip of 
the iceberg in the effort to assure through pub
lic policy the equal treatment of handicapped 
chi ldren by the majority interests of educat ion. 
In addit ion to the equal protect ion efforts of the 
courts, attorneys general in New Mexico (1971), 
Arkansas (1973), and elsewhere; legislatures in 
Tennessee (1972), Massachusetts (1972), Wis
consin (1973), and elsewhere; and at least one 
commissioner of educat ion, Ewald B. Nyquistof 
New York (Reid v. Board of Education of the 
City of New York, 1973), have ordered publ ic 
policy alteration regarding the publ ic education 
of handicapped chi ldren. 

A second important aspect of public policy is 
that it determines the degree to which those 
who are served wi l l be vulnerable to abuse f rom 
those w h o provide the services. Whenever an 
individual—any individual, handicapped or 
not—is dependent for his basic rights, for his 
very existence, upon those who serve h im, then 
he is no longer free, because his whole future is 
dependent upon maintaining the good graces 
of those who serve h im. As Burton Blatt (1973) 
has said, 

How can people be free when others have 
control over the destiny of their lives? . . .One of 
the objectives of this revolution must be to reach 
the day when handicapped individuals are free 
and have the ability to determine their own 
destinies. 

Recent litigative activities again have served 
to reshape this aspect of publ ic policy. Follow
ing the f i l ing of the PARC suit, one of the initial 
questions asked of local school administrators 
by the court concerned the manner in which 
they made decisions to exclude the plaintiff 
chi ldren f rom an education. The response was 
that such decisions were often made on the 
basis of hearsay informat ion compi led casually, 
often wi thout school officials ever seeing the 
chi ld. The court responded incredulously and 
quickly established the right of all chi ldren to 
the protection of procedural due process (in 
accordance with the 5th and 14th Amendments) 
whenever changes in their educational status 
were proposed. 

In the PARC consent order, the def ini t ion of 
"change in educational status" is "assignment 
or reassignment, based on the fact that the child 
is mentally retarded or thought to be mentally 
retarded, to one of the fo l lowing educational 
assignments: regular educat ion, special educa
t i on , or to no assignment, or f rom one type of 
special e d u c a t i o n to a n o t h e r . " The o rde r 
further lists 23 specific steps required to meet 
the due process requirements. 

Some of those requirements include: 

1 . P rov id ing w r i t t e n no t i ce to parents or 
guardians of the proposed action. 

2. Prov is ion in tha t no t i ce of t h e spec i f ic 
reasons for the proposed action and the legal 
au tho r i t y u p o n w h i c h such act ions can 
occur. 

3. Provision of information about alternative 
education opportunit ies. 

4. Provision of information about the parent's 
or guardian's right to contest the proposed 
action at a ful l hearing before the state secre
tary of education or his designate. 

5. Provision of informat ion about the purpose 
and procedures of the hearing, including 
parent's or guardian's right to counsel, cross 
examination, presentation of independent 
evidence, and a wr i t ten transcript of the 
hearing. 

6. Provision for the scheduling of the hearing. 
7 . I n d i c a t i o n t h a t t h e b u r d e n o f p r o o f 

regarding the placement recommendation 
lies wi th the school district. 

8. Right to obtain an independent evaluation of 
the chi ld , at publ ic expense if necessary. 

These procedures, or ones like them, are 
frequently associated wi th the right to educa
t ion revolut ion. For example, they have been 
spelled out by the courts in Mills (1972) and in 
Lebanks v. Spears (1973) in Louisiana; by the 
legislature in Massachusetts and Tennessee; 
and by the state department of education in 
Colorado (Rules for the Administration of the 
Handicapped Children's Act, 1973). In addi t ion, 
a bil l pending in the U.S. Congress (1973a) con
tains similar provisions. 

Some publ ic educators have responded to 
these clear mandates as a violation of their pro
fessional prerogative. Clearly, however, the 
new publ ic policy recognizes the inappropriate 
manner in which educators have often made 
relevant decisions. The new policy reflects the 
belief that the type of education to be provided 
to a ch i l d is just as s ign i f i can t a dec is ion as 
w h e t h e r a person is i n n o c e n t or gu i l t y of a 
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cr ime, because both decisions wi l l inf luence the 
individual's entire future. The decision to place 
or not place a chi ld in a program for the men
tally retarded is not only a decision about what 
happens to him today, but his whole fu ture ; and 
thus the chi ld and his family must have recourse 
to challenge the appropriateness of the school's 
recommendations. 

In all instances the courts have not only ruled 
that handicapped chi ldren are enti t led to a free 
publ ic education, but are also entit led to an 
education appropriate to their needs. It is possi
ble to see educational placement of chi ldren as 
a cont inuum. At one end are those placements 
that are totally normal—e.g., a regular class-
room. At the other end are those that are highly 
abnormal—e.g., an inst i tut ion. The courts are 
requir ing schools to fo l low policies of least re
strictive placements. This requires that the 
settings in which educational programs are pro
vided to handicapped chi ldren be as close to 
normal as possible. The order in Lebanks v. 
Spears (1973) specified that "al l evaluations and 
educational plans, hearings, and determina
tions of appropriate programs of education and 
training . . . shall be made in the context of a 
presumption that among alternative programs 
and plans, placement in a regular publ ic school 
class wi th the appropriate support services is 
preferable to placement in special public school 
classes" and so on. Always, the concern is to 
maintain the child in that setting which is most 
normal and in which he can learn most effec
tively. 

LABELING AND LITIGATION 

M u c h has been wr i t ten about the " labe l ing " 
di lemma in American education. Labels are 
often used to justify isolation and discrimi
nation against chi ldren. Appropriateness and its 
due process procedures wil l not el iminate la
bels, but they do require that when appl ied, la
bels must be accurate. Due process wi l l con
tr ibute substantially to prevent ion of incorrect 
labeling, which is often fo l lowed by inappro
priate educational placement. 

L a b e l i n g has a l so b e e n t h e s u b j e c t o f 
l i t igation. In Janaury 1970 a suit was f i led in the 
District Court of Northern California on behalf 
of nine Mexican American students, ages 8 to 13 
(Diana v. State Board of Education, 1970,1973). 
The chi ldren came f rom homes in which Span
ish was the major language spoken. Al l were in 
classes for the mentally retarded in Monterey 

County, California. Their IQs ranged f rom 30 to 
72, wi th a mean score of 63.5. When they were 
retested in Spanish, seven of the nine scored 
higher than the IQ cutoff for mental retarda
t ion , and the lowest score was three points 
below the cutoff l ine. The average gain was 15 
points. 

The plaintiffs charged that the testing proce
dures used for placement were prejudicial, 
because the tests placed heavy emphasis on ver
bal skills requir ing facility w i th the English lan
guage, the questions were culturally biased, and 
the tests were standardized on whi te , native 
born Americans. The plaintiffs further pointed 
out that in "Mon te rey County, Spanish sur-
named students constitute about 18.5% of the 
student populat ion, but nearly one-th i rd of the 
c h i l d r e n in educab ie men ta l l y re ta rded 
classes." 

Studies by the California State Department of 
Educat ion c o r r o b o r a t e d the i n e q u i t y . In 
1966-1967, of 85,000 chi ldren in classes for the 
educable mentally retarded in California, chi l
dren wi th Spanish surnames comprised 26% 
whi le they accounted for only 13% of the total 
school populat ion. 

The plaintiffs sought a class action on behalf 
of all bi l ingual Mexican American chi ldren then 
in classes for the educable mentally retarded 
and all such chi ldren in danger of inappropriate 
placement in such classes. On February 5,1970, 
a stipulated agreement order was signed by 
both parties. The order required that: 

1. Chi ldren are to be tested in their primary 
language. Interpreters may be used when a 
bil ingual examiner is not available. 

2. Mexican American and Chinese chi ldren in 
classes for the educable mentally retarded 
are to be retested and evaluated. 

3. Special efforts are to be extended to aid 
misp laced c h i l d r e n readjust to regular 
classrooms. 

4. The state wi l l undertake immediate efforts to 
develop and standardize an appropriate IQ 
test. 

Another important case in this area was Larry 
P. v. Riles (1972), f i led as a class action in late 1971 
on behalf of six Black, elementary school aged 
chi ldren attending class in the San Francisco 
Unif ied School District. It was alleged that they 
had been inappropriately classified as educable 
mentally retarded and placed and retained in 
classes for such chi ldren. The complaint argued 
that the chi ldren were not mentally retarded, 
but rather the victims of a testing procedure 
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which failed to recognize their unfamil iarity 
w i t h w h i t e m i d d l e class c u l t u r e . The tests 
ignored the learning experiences the chi ldren 
may have had in their homes, the complaint 
said. The defendants included state and local 
school officials and board members. 

It was alleged that misplacement in classes for 
the mentally retarded carried a stigma and "a 
life sentence of i l l i teracy." Statistical informa
t ion indicated that in the San Francisco Unif ied 
School District, as wel l as the state, a dispropor
tionate number of Black chi ldren were enrol led 
in programs for the retarded. It was further 
pointed out that even though code and regula
tory procedures regarding identi f icat ion, classi
f i c a t i o n , and p l acemen t o f t h e men ta l l y 
retarded were changed to be more effective, 
inadequacies in the processes still existed. 

On June 20,1972, the court enjoined the San 
Francisco Unif ied School District f rom placing 
Black students in classes for the educable men
tally retarded on the basis of IQ tests as currently 
administered, if the consequence of using such 
tests is racial imbalance in the composit ion of 
classes for the educable mentally retarded. 

RAMIFICATIONS 

The publ ic policy shift represented by judicial 
decrees and new legislation calling for the pro
vision of appropriate education in the least re
strictive alternative educational placement as 
determined through due process has set the 
stage for another aspect of the quiet revolu
t ion. That aspect is: Appropr iate education re
quires individual program planning for each 
chi ld. 

The individual plan wou ld be one joint ly 
determined and agreed to (in writ ing) by the 
chi ld , his parents, and the publ ic schools. The 
agreement w o u l d c i te t h e ob jec t i ves to be 
achieved wi th the chi ld , the resources (dollars, 
personnel, materials, space, time) to be allo
cated, a schedule for attainment of the objec
tives, and a plan for evaluating attainment. The 
agreement might also specify parental and chi ld 
obligations. Addit ional ly, the agreement might 
b ind third parties who contr ibute to the child's 
learning; for example, a local agency that p ro
vides physical therapy. If the objectives are met, 
then a new plan is created; if not, then the plan 
is renegotiated to employ new strategies. This 
should keep chi ldren f rom remaining in inap
propriate programs. 

Public policy largely determines how society 
wi l l perceive a class or group of individuals. 

Thus the nation's policies regarding handi
capped chi ldren by and large have cumulatively 
produced the negative image of these chi l 
dren. Society's negative view of the handi
capped is developed when such chi ldren are 
excluded f rom the schools of all other chi ldren, 
conf ined to distant out of sight human ware
houses, and refused access to airplanes, driver's 
licenses, and employment, strictly on the basis 
of their handicap. 

U.S. Senator Harrison A. Williams of New 
Jersey (U.S. Congress, 1973b) recently discussed 
his own feeling of discomfort when associating 
with handicapped people. When conduct ing 
hearings on the education of the handicapped, 
he realized that dur ing his education he did not 
attend school wi th handicapped chi ldren. Sena
tor Will iams wondered how, then, as adults we 
can behave positively toward the handicapped. 
How can persons be asked to employ the handi
capped and live wi th the handicapped when 
they grow up in an education system where they 
have no contact wi th handicapped people, 
where they are told the handicapped are differ-
ent and that they should be segregated? If we 
truly wish to be a society that respects di f feren
ces, then the place to start is in our schools. It is 
senseless to teach respect for individual differ
ences in an educational environment laced wi th 
policies to the contrary. 

Finally, publ ic policy influences how a class or 
group of individuals wi l l feel about themselves. 
Imagine the self perception of a child who is 
repeatedly to ld he is dif ferent, unusual, and 
doesn't belong, hence is prevented f rom l iving 
like his peers by formidable publ ic policies and 
procedures. Whi le the psychologists in Califor
nia who tested Spanish speaking chi ldren in 
English probably did not perceive themselves as 
part of a conspiracy against Mexican American 
chi ldren, their actions could have conveyed 
that image to the chi ldren, their families, and 
their communit ies. 

The chi ld who is suspended f rom school for 
what may be a good reason, but wi thout being 
provided due process, may learn that this is a 
society not of law but one of arbitrary and capri
cious tyrants. The chi ld in a wheelchair who 
must attend a special school for no other reason 
than the fact that a f l ight of stairs bars entry to 
the neighborhood school is learning that this is, 
in fact, a very hostile society. 

Yes, a quiet revolut ion is occurr ing. At the 
min imum, it wi l l make educational opportuni ty 
a reality for all handicapped chi ldren. At the 
maximum, it wi l l make our schools healthier 
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learning environments for all our children. Thus 
far the revolutionaries have been the courts, the 
legislators, the school boards. Now it is time for 
us educators to make it our revolution. 
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THOMASK.GILHOOL 

Education: 
An Inalienable Right 

• Litigation is busting out all over. In increasing 
numbers handicapped citizens—citizens who 
are different and citizens who are thought to be 
different—are turn ing to the courts to secure 
their rights, to secure to themselves that which 
is due them. 

CROWING LITIGATION 

In San Francisco an 18 year old high school grad
uate who is dyslexic and who after graduation is 
only able to read at the f i f th grade level has gone 
to court for damages against the school system 
for failure to teach. In San Francisco, a number 
of citizens, some of them handicapped and 
some of them family, friends, and associates of 
the handicapped, have gone to court to strike 
down a zoning ordinance which would exclude 
f rom certain neighborhoods small group resi
dences for handicapped citizens. In Washing
ton , D.C., handicapped citizens have gone to 
court to insure that the subway system that is 
being built there wi l l accommodate physically 
handicapped citizens. 

Right to Treatment 

A m o n g the cases n o w in l i t i ga t i on and in 
significant number decided, three lines may be 
discussed. The first line of cases has come to be 
called the right to treatment cases. These cases, 
in c o n t e m p o r a r y te rms , began in A labama 
when Judge Johnson of the nor thern district of 
Alabama in the case of Wyatt v. Stickney was 
called upon to look at certain state institutions 

This article is an adaptation of a speech given at 
the National Topical Conference on Career 
Education for Exceptional Children and Youth, 
February 11-14. 1973, New Orleans, Louisiana. 

fo r t he men ta l l y i l l and fo r the menta l l y 
retarded. 

Judge Johnson in that case ruled that citizens 
residing at state schools and hospitals indeed 
have certain rights. They have the right to a 
humane physical and psychological environ
ment. They have the right to treatment or, if you 
wi l l , habil i tat ion, or, if you wi l l , program. They 
have the right to an individual program fit ted to 
their capabilities, a program which is designed 
individually and reviewed often and a program 
which, of course, includes education. They have 
a panoply of other rights such as the right to pr i 
vacy, t he r igh t to use the t e l e p h o n e and to 
receive and send letters, and finally the right to 
receive their programs in the least restrictive 
setting, that is, in the communi ty or perhaps in 
the publ ic school rather than in a remote and 
isolated inst i tut ion. Right to treatment cases 
similar to this Alabama case are pending now in 
Massachusetts, New York, Nebraska, M inne
sota, and Wisconsin. 

Question of Standards 

The second line of cases began in California 
against the backdrop of the fo l lowing facts: 
Whi le 9% of the school populat ion in California 
is Black, 27% of the chi ldren enrol led in educa-
ble retarded classes are Black; whi le 13% of the 
school populat ion in California is Chicano, 26% 
of the educable class populat ion is Chicano; 
and whi le in New Mexico, for example, 7,000 of 
the school populat ion enrol led in special edu
cation are girls, 11,000 (4,000 more) are boys. 
Those figures, of course, do not merely charac
terize California or New Mexico. That discrimi
nation, that overbalance, can be found in each 
one of our states. In a line of cases that began 
with the case of Diana v. State Board of Educa
tion (1970) and was fo l lowed by the case of Larry 
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P. v. Riles, 343 F. Supp. (1972) and recently by the 
case of Ruiz v. State Board of Education (1971), 
the courts have addressed the question of the 
standards applied to assign children to special 
education. Those cases have resulted in such 
things as an injunction against group testing, the 
requirement that tests be standardized— 
indeed be developed and standardized for cul
tural and language subgroups in our society— 
and the requirement that no one be assigned to 
a special program without the consent of the 
parent. 

Right to Education 

This second line of cases bears directly upon the 
third, to which I especially want to attend. They 
are the cases that have come to be called the 
right to education cases, and they are con
cerned with the access to free public education 
for all exceptional children. They seek and have 
secured zero reject education. This third line of 
cases is concerned as well with the role of par
ents and children themselves in the design of 
their education. They are concerned with, as we 
have come to call it, securing the right to a due 
process hearing. 

The third line of cases began in Pennsylvania 
with the case of the Pennsylvania Association 
for Retarded Children v. the Commonwealth of 
Pennsylvania. It was a historical accident, of 
course, that in the beginning the class of chil
dren suing was the retarded. In subsequent 
cases, of which there are now a great number, 
the class of children suing to secure their rights 
include all exceptional children. The Pennsylva
nia case and the decision therein was followed 
shortly by a decision in the District of Columbia. 
That was followed by litigation against the New 
Orleans Parish School District and the State of 
Louisiana. In turn, that case has been followed 
by four or five cases in the state of North Caroli
na and by cases in Maryland, Kentucky, Rhode 
Island, Maine, Delaware, New York, Massa
chusetts, North Dakota, Colorado, Nevada, and 
Wisconsin. Within the next several weeks the 
states of Hawaii, Arizona, New Mexico, and 
California will be in court on the right to edu
cation. 

TURNING TO THE COURTS 

In a sense, resort to the courts by those in the 
movement of which we are members is new, 
but it should not be strange. There are, I sus

pect, too many who think that the resort to lit
igation is an act of hostility, just short of a decla
ration of war. That, of course, is not the case. 
The use of the courts to secure one's rights is not 
really different from the things we have been 
doing for many decades. It is not different from 
resorting to the legislature by lobbying or from 
resorting to the executive by way of negotia
tions with statewide or local school officials. To 
be sure, the language may be a bit different and 
that is what lawyers are for—to translate the 
claims of children, parents, and others into lan
guage that the courts can address. But then, the 
language with which one speaks to the legisla
ture is slightly different from the language with 
which one speaks to administrators. It is essen
tially the same, however; we are after our rights. 

The courts also have slightly different powers 
than do the legislature and the executive. For 
example, it is the art of accommodation that 
characterizes decisions in the legislature and in 
the executive. In the courts it is not a question of 
accommodation; it is the art of the necessary. If 
the Constitution requires it, if the statutes 
require it, it shall be done; there is no question 
of accommodating. Perhaps most significantly, 
it is important to understand what has now been 
made most clear by the United States Supreme 
Court, which in the case of Shapiro v. Thomp
son held unconstitutional the one year resi
dence requirement for public assistance. The 
point is that the absence of money is no defense 
for the failure to deliver rights as required by the 
Constitution and by the laws. The state cannot 
grant services to some and withhold them from 
others merely because it would cost more to 
give services to all. So, there are some special 
advantages in turning to the courts. 

Many persons concerned about the hostility 
of which I spoke have eschewed the courts for a 
good period of t ime. They have been con
cerned in the school context, for example, with 
the difficulties presented by suing those admin
istrators and teachers upon whom they depend 
for services, a fear appropriate to the situation. 
The experience in the Pennsylvania case and 
other cases indicates that that fear too is mis
placed. I need not remind you of what The 
Council for Exceptional Children proclaimed in 
a draft policy statement on the organization and 
administration of special education (CEC Poli
cies Commission, 1971). CEC—you—said that 
there is no dividing line which excludes some 
children and includes others in educational 
programs. Mentally retarded children of yes
teryear who were excluded because they were 
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"unteachable" are now recognized to be teach
able. The point is that lawyers and parents tu rn 
ing to the courts are doing nothing special or 
unusual. Essentially, what they have done is to 
adopt the agenda long since set by the best of 
the professionals and shared by the parents' 
movement, and they have taken that agenda to 
court. And so, the experience in the lit igation 
has been that those named as defendants, if 
they are good professionals, welcome lit igation 
as an opportuni ty to advance the agenda which 
they share. 

AN OLD TRADITION 

In going to the courts, exceptional citizens have 
joined an old tradit ion in the United States. That 
t radi t ion, the use of the courts to achieve social 
change, to achieve justice, dates back at least to 
1905 when W. E. B. Dubois and his associates 
f o u n d e d the Na t i ona l Assoc ia t ion f o r t he 
Advancement of Colored People (NAACP). 
From the very b e g i n n i n g they a r t i cu la ted 
among their strategies the use of the courts to 
achieve the rights that they were claiming. In 
pursuit of that strategy, for over 50 long years 
the NAACP t u r n e d again and again to t h e 
courts. That effort culminated in the decision of 
the US Supreme Court in 1954 in Brown v. Board 
of Education w h i c h he ld u n c o n s t i t u t i o n a l 
segregated schooling. 

You are familiar, of course, wi th the use of the 
courts in the late 1950's and in the early 1960's by 
the civil rights movement. In the early 1960's, as 
lawyers became available in some significant 
number to low income citizens, the poor, we l 
fare recipients, publ ic housing tenants, and low 
income consumers resorted to the courts. As 
the 1960's wore o n , the courts were used by the 
women's movement, a use not unl ike that by 
the labor m o v e m e n t some 30 years b e f o r e . 
More recently, the elderly have turned to the 
courts to assert their rights. 

That is the tradit ion into which 13 retarded 
chi ldren in January of 1971 stepped and placed 
all of us. It is a tradit ion that is bound not merely 
by historical accident but rather by a certain 
c o m m o n expe r i ence shared by each of t he 
groups. It is the experience of being on the 
wrong end of the judgment made so widely in 
our society that we are superior and they—the 
poor, the women, the aged, the handicapped— 
are inferior. 

That judgment has had, of course, enormous 
consequences. It means that they are not per
sons. It means that they need not be heard. It 

means that they need no t be l i s tened to . I t 
means that we need not act on what they say to 
us (which has, of course, characterized official 
behavior toward each of those groups for a con
siderable period of t ime). It means that attached 
to them is a certain stigma, and fo l lowing on the 
stigma is prejudice, discrimination, finally the 
tendency to separate them out—to insti tut ion
alize them. 

There are other consequences as wel l . When 
that judgment is being fed back to those of us 
who are on the wrong end of it, again and again 
and again by people and by institutions, we 
come to believe it; we come to believe, as the 
re ta rded and the i r fami l ies have come to 
believe, that indeed we are inferior. We tend 
then to feel ashamed, to feel guilty, and to be 
most t imid in the face of authority, to be t imid 
too often in asserting our rights. 

This t r a d i t i o n , w h i c h in some sense has 
characterized the experience of each of those 
groups in contemporary society, is a tradit ion 
which has a jurisprudence, a set of facts of which 
the courts have taken account. For example, in 
perhaps the clearest and most famous statement 
of the duty of the court to such citizens, Chief 
Justice Stone, in the famous footnote 4 of the US 
Supreme Court's decision in United States v. 
Carotene Products, 304 U.S. 144,152 (1938), set 
out the jur isprudence to which we are now 
addressing ourselves. Chief Justice Stone said 
that "pre jud ice against discrete and insular 
minorit ies may be a special condi t ion which 
tends seriously to curtail the political processes 
ordinari ly to be relied upon and which there
fo re may cal l fo r a c o r r e s p o n d i n g l y mo re 
searching judicial inqui ry ." 

USES OF LITIGATION 

Against that background, I want to ask you to 
walk with me through the Pennsylvania experi
ence, although we could , of course, be looking 
wi th equal care at any one of the cases which I 
have ment ioned. As we look at the Pennsylvania 
experience, let me ask you to bear in mind at 
least four uses to which lit igation may be put. 
First, citizens may use lit igation in order to 
secure certain substantive rights, in this case, 
zero reject education, access to free publ ic edu
cation by all. Second, l it igation may be used to 
create a new place, a new fo rum, where citizens 
may turn to enforce their rights and perhaps 
create new rights. In any case, they can make 
real in their particular experience the rights that 
have been declared otherwise. Thi rd, the courts 
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may be used to bring to the attention of the 
publ ic—the public-at-large, legislators, deci
sion makers, the ordinary cit izen—certain facts 
that have not had great visibility before. In the 
right to education cases, for example, the essen
tial fact that all chi ldren are capable of benefit
ing f rom an education would be brought out. 
Fourth, the courts may be used by a cit izen, as 
indeed may any other means of pet i t ioning the 
government for redress of grievances, to ex
press himself, to act out , to tell others who and 
what he is, or, in another sense, to redefine, 
change, or alter his not ion of himself. 

SECURING ACCESS TO EDUCATION 

In the Pennsylvania case, those four uses of 
litigation can be seen in the course of that lit iga
t ion. First, those 13 chi ldren, on January 7,1971, 
went to Federal district court wi th the Pennsyl
vania Association for Retarded Chi ldren, and 
they went on behalf of every excluded chi ld in 
the Commonweal th of Pennsylvania. They took 
with them to court the Commonweal th of Pen
nsylvania, the Secretary of Education, the Secre
tary of Public Welfare, 13 individual school 
districts, and all of the school districts of the 
Commonwealth of Pennsylvania. They went , in 
the first instance, to secure access to free publ ic 
schooling. Why did they go? Wel l , despite the 
declaration in Pennsylvania law that Pennsylva
nia shall provide a proper education for all of its 
exceptional chi ldren and despite the considera
ble efforts of those who manned that system 
(people like Bill Ohr tman and Joe Lantzer, who 
for many years labored wi th others to make that 
declaration real), what the law gave on the one 
hand, it took away on the other. And what it d id 
not take away in the words of the law, practice 
managed to take away. Whi le Pennsylvania stat
utes said the Commonweal th shall provide a 
proper education for all of its exceptional chi l 
dren, a few paragraphs later the law said that 
children who are uneducable and untrainable 
may be excluded f rom the public schools and 
that chi ldren who have not yet attained a mental 
age of 5 years may be postponed in admission to 
the public schools. Consider that a mental age 
of 5 can mean an IQ of 35. For a child wi th an IQ 
of 35 or below, admission to publ ic schools can 
be postponed. Postponed unti l when? A person 
with an IQ of 35 or below may never achieve a 
mental age of 5. Forever, therefore, can that 
person's schooling be postponed. Compulsory 
school age is f rom 8 unti l 16, so the law is saying, 
"Go away when you're 16 and stay away unti l 

you're 8. You say you're not toi let trained, go 
away. You say you can't move around, go away. 
You say you act out, go away. You say you have a 
red shirt o n , go away." From your own experi
ence you can mult iply the practices in your own 
mind—practices of great imagination which 
have led to the exc lus ion o f c h i l d r e n f r o m 
schools. 

We did not know when we began how many 
c h i l d r e n w e r e o u t o f s c h o o l i n t h e 
Commonweal th of Pennsylvania. I dare say, not 
one of you could tell me today how many chi l 
dren are out of school in your state, despite the 
fact that the Pennsylvania law and the law of 
each state, yours included, requires that the 
schools maintain a census of chi ldren in school 
and chi ldren out of school. But that law has not 
been respected. As it turned out, and as Mr. 
Lantzer can report to you , there were at least 
14,267 retarded chi ldren who had been denied 

That was the circumstance those 13 children 
faced when they turned to the courts to claim, 
first of all, access to education. What arguments 
did they make? Their claim rested on two rather 
straightforward arguments, the first legal and 
the second factual. First, the legal basis of their 
claim was the decision of the Supreme Court in 
Brown v. Board of Education in which the Court 
wrote unanimously as fol lows: 

Education is required in the performance of our 
most basic public responsibilities. It is the very 
foundation of good citizenship. It is a principal 
instrument for awakening the child to cultural 
values, in preparing him for later training. 

Note these words some years before Gunnar 
Nirje and others formulated the normalization 
theory: 

If education is a principal instrument in helping the 
child to adjust normally to his environment, it is 
doubtful that any child may reasonably be expected 
to succeed in life if he is denied the opportunity of 
an education. The opportunity of an education, 
where the state has undertaken to provide it to any, 
is a right which must be made available to all on 
equal terms. 

If it is doubt fu l that any chi ld may reasonably 
be expected to succeed in life when denied the 
opportuni ty of an education, is it now even 
more clear that an exceptional child wi thout an 
education may not be expected to succeed? For 
the ordinary chi ld may learn wil ly nil ly, wander
ing in the street, watching television, r iding the 
school bus, but the exceptional chi ld, by def in i 
t ion , if he or she is to learn, requires a formal, 
structured program of education. 
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The exceptional chi ld wi thout an education is 
not merely in jeopardy "o f success," as the 
Supreme Court put it, but of l iberty and life 
itself. You know very well that the rate of institu
tionalization among those chi ldren who have 
been deprived of publ ic education is considera
bly higher. And you know as well that the death 
rate at those institutions is higher among chi l 
dren who have not had the opportuni ty of an 
education which wou ld produce for them those 
self help skills that enable them, for example, to 
avoid scalding hot water. 

Benefiting Each Child 

The factual argument for right to education was 
equally straightforward. It rested on the now 
clear proposit ion that wi thout except ion, every 
chi ld, every exceptional ch i ld , every retarded 
chi ld, is capable of benefi t ing f rom an educa
t ion. There is no such th ing as an uneducable 
and untrainable chi ld. To put it another way, for 
example, for every 30 retarded chi ldren wi th a 
proper program of education and training, 29of 
them are capable of achieving self sufficiency, 
25 of them in the ordinary way in the market
place and 4 of them in a sheltered environ
ment. The remaining 1 of every 30 retarded chi l 
dren is capable, wi th a proper program of 
education and training, of achieving a signif i
cant degree of self care. 

This fact was presented to the Court in many 
and diverse ways—in the testimony of Ignacy 
Goldberg, Columbia Teachers Col lege; James 
Gallagher, recent Director of the Bureau of Edu
cation for the Handicapped; Donald Stedman 
of the University of North Carolina; and Burton 
Blatt o f Syracuse Un ive rs i t y . The m o m e n t 
before Jean Hebeler was to take the stand the 
Attorney General, in the face of that factual evi
dence, said, " W e surrender." The Court in its 
final op in ion on May 5, 1972, noted that the 
Commonweal th of Pennsylvania had indeed 
yielded to overwhelming evidence against their 
p o s i t i o n , and the C o u r t c o m p l i m e n t e d the 
Commonwealth on its wisdom. 

I might note for you in particular how some of 
that came to be. On August 10, some 10 days 
before the tr ial, we served on the Attorney Gen
eral, as is the custom in Federal l i t igation, the list 
of witnesses we intended to call. The Attorney 
General called together Mr . Ohr tman, Director 
of the Bureau of Special Education, and his dep
uty at that t ime, Mr . Lantzer, and their counter
parts in the Department of Public Welfare and 
said to them, " W h o are these people?" The 

answer was that they were the very best in the 
profession. The Attorney General asked, "What 
are they going to say?" Mr . Ohrtman and Mr . 
Lantzer and the others repl ied, "They are going 
to say that all chi ldren are capable of benefit ing 
f rom an educat ion." The Attorney General said, 
"What do we say?" Our friends said, " W e say 
they are r ight." 

The result of the arguments, both legal and 
factual, was a series of Court orders and injunc
tions requir ing that as soon as possible and in 
any event no later than September of 1972, all 
retarded chi ldren should be granted access to a 
program of free publ ic education and training 
appropriate to the capacities of each of them. 
The Court further ordered that access to school
ing was to be accorded to all of those children 
wi th in the context of a presumption that place
ment in a regular class is preferable to place
ment in a special class, and placement in a spe
cial class is preferable to placement in any other 
program, whether homebound, it inerant, or 
institutional. 

Finally, the Court said that the right of access 
to education was to be accorded to all retarded 
children between the ages of 4 and 21—the age 
of 4 because in Pennsylvania kindergarten was 
available to many ordinary chi ldren at that age 
and 21 because free publ ic schooling in Pen
nsylvania as in most states was available if the 
parent and the chi ld so chose unti l that age. 
Consider, those of you whose concern is voca
tional education, what that must mean for the 
schoo l i ng o f c h i l d r e n , pa r t i cu la r l y fo r t he 
schooling of those between the ages of 16 and 
21 who wi th appropriate vocational address can 
realize their capacity to be numbered among 
those 29 of the 30 who may be self sufficient in 
the ordinary marketplace and at the very least 
self sufficient in the sheltered workshop. 

CREATING A NEW FORUM: THE RIGHT TO BE 
HEARD 

Let me turn now to the second objective, the 
creation of a new place, a forum where citizens 
(parents, in particular, and children) may be 
heard about the nature and quality of that edu
cation. The fact of the matter is that if an excep
tional child is assigned to a program not appro
priate for h im, he might as well be excluded 
f rom schooling. An example of this situation can 
be found in an article by Mor t imer Garrison and 
Donald Hammil l (1971), both of the Temple 
University in Philadelphia. They reported that in 
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five county metropol i tan Philadelphia at least 
25% and as many as 68% of the chi ldren assigned 
to educable classes were misassigned; they had 
been misclassified. At least 25% and as many as 
68% of those chi ldren belonged not in the edu
cable class but in regular classes. That study is 
not unique. It reported facts that other studies 
across the country have conf i rmed, for instance 
Jane Mercer's study in Riverside County in 
California. 

For a long t ime it has been clear that when the 
government extends to a citizen a particular 
bene f i t , t he g o v e r n m e n t may no t take tha t 
benefit away from the citizen unti l and unless 
that citizen is first given notice and the oppor
tunity to be heard about the deprivat ion. That is 
clear f rom a long line of cases dealing wi th 
government employment, dealing wi th deter
mination and reduct ion of public assistance 
benefits, and dealing wi th eviction f rom publ ic 
housing. So, the claim was put to the Court that 
before you can deprive any exceptional chi ld of 
the benefits of education either by initially 
assigning him to a particular program or by 
maintaining him in a program which no longer 
fits, you must give to the parents and the child a 
notice—a statement of reasons for the assign
ment or for the cont inuing placement—and the 
opportuni ty to be heard. 

The second legal argument presented to the 
court to secure the right of parents and chi l 
dren to be heard about the appropriateness of 
their educational assignments was an argument 
that proceeds f rom the consideration of stigma. 
In the winter of 1971, the US Supreme Court 
decided an interesting case called Wisconsin v. 
Constantino, 400 U.S. 433 (1971). Wisconsin had 
a law which authorized the sheriffs and other 
local officials in towns across Wisconsin to note 
whenever they found a citizen to be drunk pub
licly too often and to post that person's name in 
the town square and outside each of the taverns 
in the town. Mrs. Constantino found her name 
posted. She did not like it and turned to the 
courts saying, "They can't do that, at least unless 
first they give me notice and an opportuni ty to 
be heard." The three judge court in Wisconsin 
and the Supreme Court agreed, and in its op in 
ion the Supreme Court said some things that are 
germane to us and were germane to the claim of 
those 13 chi ldren and their parents. The Court 
said: 

The only issue present here is whether the label 
or characterization given a person by 'posting,' 
though a mark of illness to some is to others 
such a stigma or badge of disgrace that proced

ural due process requires notice and the 
opportunity to be heard. We agree with the 
Court below that the private interest is such 
that those requirements must be met. Only 
when the whole proceedings leading to the 
pinning of an unsavory label on a person are 
aired can oppressive results be prevented. 

The result of this argument in the Pennsylva
nia case was an order of the Court requir ing that 
parents be given notice and the opportuni ty to 
be heard before their child's educational as
signment can be changed, whether f rom regu
lar class to special class or among special classes 
or f rom special education to homebound in 
struction or back across that ladder. Before any 
child's educational assignment can be changed 
and periodically after assignment, every 2 years 
automatically and every year if the parents so re
quest, the chi ld and the parent are entit led to 
notice and the opportuni ty to be heard. The no
tice is to set out in detail the reasons for the as
signment or the reasons for cont inuing an as
signment. The notice informs the parents of 
their right to be heard, informs them of the 
availability of the closest county chapter of the 
Pennsylvania Association for Retarded Chi ldren 
to assist them in the hearing, informs them of 
the availability of the mental retardation diag
nostic facilities of other departments of the gov-
ernment to assist the parent in the hearing and 
in independent prescript ion, and informs the 
parents of how to secure that hearing. 

The hearing is to be held in front of the 
Secretary of Education of the Commonweal th 
or his designee. The parent is enti t led to access 
to all of the child's school records prior to that 
hearing and is enti t led to an individual inde
pendent evaluation. The parent is entit led to be 
represented at that hearing by any person of his 
or her choosing, the chairman of the education 
committee of the local CEC chapter or the local 
ARC chapter or a neighbor or a minister or a 
professor or an attorney. At that hearing, the 
parent is enti t led to present whatever evidence 
the parent or the chi ld may wish to present wi th 
respect to the appropriateness of the educa
tional assignment. The parent is entit led to 
examine, to quest ion, and to cross examine any 
officials of the school district who may have in 
formation wi th respect to the assignment. The 
hearing examiner, the Secretary of Education, 
or his designee is directed to enter a decision, 
the sole criteria for which shall be: Is this the ap
propriate program of education and training for 
this chi ld, and if it is not, what is? 

Consider for a moment the implications of 
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the due process hearing. It is clear that the hear
ing may be used by the chi ldren and by the chi l 
dren's parents to secure their rights and to re
view the quality of the program presented to 
the chi ld. But consider also the use that the 
hearing forum may be to the teacher, the school 
psychologist, and the administrator. Before that 
fo rum was invented, the teacher and school 
psychologist had litt le recourse. For example, a 
school psychologist examines a chi ld and de
signs an educational program for that chi ld. He 
sends the program to the superintendent of 
schools and the superintendent of schools calls 
back and says, "That's a f ine program. Beauti
fully done. I wish we could make that program 
available to the chi ld, but we're not able to now, 
maybe in a couple of years." The only course of 
action available to that teacher or that psycholo
gist is to return to his or her desk and in frustra
t ion and anger slam shut the drawer of the desk. 
Now, of course, there are other options. The 
professional in the discharge of his professional 
duties to that child may turn himself to the hear
ing and encourage that the question of delivery 
of the proper program to that chi ld be raised at 
the highest levels of the educational system, 
that the question be addressed and be resolved. 

Your lot of course is not always a happy one. 
As I suggested, we have wi th some ease adopted 
the agenda that you , the professionals, have set 
and we have taken it to court. I realize that that 
in no sense begins to cure the sorts of difficulties 
under which you labor. 1 suggest, however, that 
the creation of the due process hearing offers 
you another forum in addit ion to the lobbying 
and negotiating that you do to reach your pro
fessional objectives. 

I might just parenthetically ment ion that 
there is a growing body of law that would begin 
to protect the professional space, space for pro
fessionals to discharge and to act upon their ob
ligations to their clients. I think of Bennie Parish, 
a publ ic assistance case worker in Oakland, Cal
i fornia, who some years ago was ordered to jo in 
the department at 4:00 on a Sunday morning in 
a house to house search of the homes of public 
assistance recipients to discover, as you can 
imagine, if there was someone under the bed or 
whatever. Bennie Parish said to the Oakland 
department, " N o , I won ' t go; my clients have 
the right of privacy and I won ' t invade that pr i 
vacy." The department said to h im, "You ' re 
f i red , " and the Civil Service Commission in Cali
fornia said, "That's r ight, you're f i red . " But then 
the California Supreme Court unanimously 
said, " N o , you're not f i red, nor can you bef i red 

because you have the right in the discharge of 
your professional obligations to assert the rights 
of your cl ients." 

Okania Chalk, a publ ic assistance case worker 
in York, Pennsylvania, went after work to a 
meeting of public assistance recipients and told 
them that there were things going on at the of
fice that did not accord wi th the regulations or 
wi th the recipients' rights. Therefore, Okania 
Chalk suggested that they organize and organ
ize some more. Then York said to Okania, 
"You ' re f i red , " and the Civil Service Commis
sion said, "Right, you're f i red , " but the Pennsyl
vania Supreme Court unanimously said, " N o , 
you're not f ired because you have the right in 
the discharge of your professional duties to re
spect, to protect, and to act on behalf of the 
rights of those who are your cl ients." These ex
amples demonstrate that the due process hear
ing, among other things, is a fo rum where you 
may act professionally. 

BRINGING UP NEW OR LITTLE KNOWN FACTS 

The third use of l it igation to which I alluded was 
the use of l it igation to get up front new facts or 
old facts that too many have not perceived. I 
need not belabor that use of l i t igation. As you 
can imagine, when citizens go to court on cases 
concerned wi th the publ ic interest, the media 
goes too. When Ignacy Goldberg and Jean He-
beler come to Philadelphia the media comes 
with them. And on the steps of the courthouse 
whi le they are wait ing to testify, they talk into 
the microphone and the camera, and on the 
tube that night people who have never heard it 
before hear, "A l l chi ldren are capable of bene
f i t ing f rom an educat ion." They hear, "There is 
no such thing as an uneducable or untrainable 
ch i ld , " and that new fact begins to work its way 
into the decisions of the citizens, the legisla
ture, and others. 

EXPRESSING ONESELF 

Let me turn then finally to the four th use of 
l i t igation, the use of l it igation to express oneself 
and perhaps to change one's not ion of oneself. 
Two stories may illustrate this use of l i t igation. 
On October 7, 1971, the Court ordered that 
each of the 13 plaintiffs in the Pennsylvania case 
should be placed wi th in one week in a program 
of education and training appropriate to them. 
One of the plaintiffs, a chi ld and her parents, 
were visited by a school official of one of the de
fendants and the school official said, " W e have 
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the order. Tell you what, we're going to do you a 
favor, we're going to give Kate another 
chance." The parents said, and you' l l excuse me 
for translating it, " N o , you're not. You're not 
going to do us a favor; you' re not going to give 
Kate another chance. You're going to give Kate 
that to which she is ent i t led." 

In the second case, again after that order to 
place the 13 chi ldren in the proper program 
wi th in one week, another school official de
fendant came to the house of another plaintiff 
and said, " W e have the order. We wi l l obey it, of 
course, if you want us to. We have a class for 
Felix. It is the same class that we had 2 years ago, 
and we wil l put him in it if you want us to. You 
remember, however, what happened a few 
years ago. Felix went into the class, but the class 
really wasn't the class for h im. In 2 weeks he 
began to act up. We had to call you and tell you 
to come and take Felix home. Wel l , if you want 
us to , we wil l obey the order and put him in that 
class, but we expect that in another 2 weeks we 
wil l have to call you again and say, 'Felix is act
ing up; come and get h im and take him home.' 
Of course, we wil l tell you about your rights to a 
hearing and all the rest. We wil l do it if you want 
us to , but what good parent wou ld put his chi ld 

through all of that?" The parents said many 
things to that school off icial, none of which I wi l l 
repeat, at least not in exact terms. But essentially 
what they said was, "Sir, you're talking the 
wrong language. It is no longer the case that the 
chi ld must f i t the class. It is now the case that the 
class must f i t the ch i ld . " 

And so it is. It is a new language that suggests a 
new conception of the handicapped cit izen, a 
new conception of that citizen's place in our so
ciety, a new conception of those obligations 
owed to him by those who act in place of the so
ciety, a conception that suggests that handi
capped citizens no longer have what they may 
have by the grace or by the good wi l l of any 
other person but that they have what they must 
have by right. It is now a question of justice. 
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Due Process of Law: 
Background and Intent 

a W i t h the c o n f l i c t b e t w e e n sa feguard ing 
interests and assuring individual rights as a 
backdrop, the rights of chi ldren in many areas 
of American life are being examined and clari
f ied, often through judicial intervent ion. 

Children's rights cannot be secured until some 
particular institution has recognized them and 
assumed responsibility for enforcing them. In the 
past, adult institutions have not performed this 
function partly . . . because it was thought chil
dren had few rights to secure. Unfortunately, the 
institutions designed specifically for children also 
have failed to accomplish this aim, largely 
because they were established to safeguard inter
ests, not enforce rights, on the assumption that 
the former could be done without the latter. 
(Rodham, 1973, p. 506) 

Nowhere is this examination more intense than 
in publ ic education. In this decade, questions of 
" r igh ts" for publ ic school students have been 
raised in relation to f reedom of expression, per
sonal rights such as hair length and dress regula
tions, marriage and pregnancy, police interven
t i o n , c o r p o r a l p u n i s h m e n t , d i s c i p l i ne , and 
confidential i ty of records. Whi le all of these 
have an impact on handicapped chi ldren, none 
is more pervasive than the right to due process 
which governs decisions regarding identif ica
t ion , evaluation, and educational placement. 

CHILDREN OUT OF SCHOOL 

In years past, prior to clarif ication of the due 
process obligations of publ ic schools, t hou 
sands of chi ldren were arbitrarily suspended, 

This chapter is reprinted with minor editorial 
changes from A Primer on Due Process by Alan 
Abeson, Nancy Bolick, and Jayne Hass, The 
Council for Exceptional Children, Reston, Vir
ginia, 1975. 

excluded, pushed out of school or prevented 
f rom enrol l ing. Based on its analysis of 1970 US 
Bureau of the Census data on nonenrol lment, 
the Children's Defense Fund (CDF) reported 
that "nearly two mi l l ion chi ldren 7 to 17 years of 
age were not enrol led in school " (CDF, 1974). 
CDF postulated that the two mil l ion nonen-
rol led f igure only "reflects the surface" of the 
total number. Whi le no specific data is presently 
avai lab le on the prec ise n u m b e r o f h a n d i 
capped chi ldren not receiving an educat ion, it is 
we l l k n o w n that many are e x c l u d e d f r o m 
s c h o o l . I n d i c a t i v e i s t h e f o l l o w i n g CDF 
observation. 

We found that if a child is white but not middle 
class, does not speak English, is poor, needs spe
cial help with seeing, hearing, walking, reading, 
learning, adjusting, growing up, is pregnant or 
married at age 15, is not smart enough or is too 
smart, then, in too many places school officials 
decide school is not the place for that child. In 
sum, out of school children share a common 
characteristic of differentness by virtue of race, 
income, physical, mental or emotional "handi
cap," and age. They are, for the most part, out of 
school not by choice but because they have been 
excluded. It is as if many school officials have 
decided that certain groups of children are 
beyond their responsibility and are expendable. 
Not only do they exclude these children, they fre
quently do so arbitrarily, discriminatorily, and 
with impunity. (CDF, 1974, pp. 3-4) 

EXCLUSION AND THE RIGHT 
TO AN EDUCATION 

M u c h lit igation recently has been concerned 
wi th handicapped chi ldren seeking affirmation 
of their right to an education and the protection 
of due process of law (Abeson & Bolick, 1974). 
This wave of l it igation is evidence of the way in 
which publ ic schools in the past often ignored 
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appropriate legal processes in denying these 
chi ldren their rights. The publ ic schools often 
based such action upon law which was inter
preted to give them the right to deny the oppor-
tunity of a publ ic education to some chi ldren, 
either on a short term or permanent basis. 

Today, it is a matter of public policy that the 
purported purpose of the publ ic school is to 
provide every child wi th the opportuni ty for a 
free, public, and appropriate education. This 
policy makes it clear that to solve the problems a 
child is having in school by excluding him is not 
to solve the problems of the chi ld , but of the 
school. It is unreasonable for the publ ic schools 
to expel a chi ld because of a behavioral prob
lem (more popularly known as a discipline 
problem), an inability to learn, or any handicap
ping condi t ion. The language of the courts is 
well known in the face of such abuses: 

There is no question that the plaintiff will suffer 
irreparable harm if her school career is perman
ently terminated and this may well result if her 
indefinite expulsion continues . . . .No authority 
is needed for the fundamental American princi
ple that a public school education through high 
school is a basic right of all citizens. (Cook v. 
Edwards, 1972) 

A sentence of banishment from the local educa
tional system is, insofar as the institution has 
power to act, the extreme penalty, the ultimate 
punishment . . . . Stripping a child of access to 
educational opportunity is a life sentence to 
second-rate citizenship (tee v. Macon County 
Board of Education, 1974) 

In these days it is doubtful that any child may rea
sonably be expected to succeed in life if he is 
denied the opportunity of an education. Such an 
opportunity, where the state has undertaken to 
provide it, is a right which must be made available 
to all on equal terms. (Brown v. Board of Educa
tion, 1954) 

The Court declares that it is the established policy 
of the State of Maryland to provide a free educa
tion to all persons between the ages of five and 
twenty years, and this includes children with 
handicaps, and particularly mentally retarded 
children, regardless of how severely and pro
foundly retarded they may be. {Maryland Associ
ation for Retarded Children v. State of Maryland, 
1974) 

Prior to 1971 and the clear directives provided 
by the courts (Pennsylvania Association for 
Retarded Children v. Commonwealth of Penn
sylvania, 1971; Mills v. Board of Education of the 
District of Columbia, 1972; the Maryland case 
cited above; and others), some school exclusion 
was based on existing law and was in many quar

ters considered legal and appropriate. Typical 
were state statutes containing provisions for 
excluding chi ldren with physical or mental con
dit ions or attitudes that prevented or rendered 
inadvisable their attendance at school or appl i 
cation to study. Often such provisions ex
cluded chi ldren who were b l ind, " d u m b , " or 
" feeb leminded" for whom no adequate in 
structional programs had been provided and 
chi ldren who lived more than a min imum dis
tance f rom a public school or on a route on 
which no transportation was provided by school 
authorities. 

The rationale that perhaps partially explains 
the existence of such statutes is represented by a 
1919 rul ing of the Wisconsin Supreme Court. 
That rul ing provided for the exclusion of a non-
physically-threatening cerebral palsied chi ld on 
the basis tha t his " c o n d i t i o n " p r o d u c e d a 
" d e p r e s s i n g and nauseat ing e f fec t on the 
teachers and school c h i l d r e n and tha t he 
required an undue port ion of the teacher's 
t i m e " (Beattie v. State Board of Education, 1919). 

Statutory provisions such as those indicated 
above sanctioned only the most obvious exclu
sion. Other more subtle devices have been and 
are today being used to accomplish similar 
objectives. An example is the use of tu i t ion 
grant programs in most states, which enable the 
state and/or local education agency to provide 
publ ic funds to parents for the purchase of pr i 
vate e d u c a t i o n p rograms (Trudeau & Nye , 
1973a). Most of ten, such payments may be pro
vided only when appropriate publ ic programs 
are not available. These policies have the poten
tial for wealth discrimination and exclusion 
because frequently a dollar ceil ing insufficient 
to cover the cost of private tu i t ion is placed on 
the amount of public funds that can be made 
available. If the family is unable to pay the dif
ference, the chi ld is subject to exclusion or 
inappropriate placement. 

The right to education principle makes clear 
that when a state undertakes to provide educa
t ion for any chi ld and does so through the use of 
publ ic or private programs as a matter of publ ic 
policy, then the state must assume ful l financial 
responsibility for all chi ldren. This position has 
been clearly articulated in the order in Mary
land Association for Retarded Children v. State 
of Maryland (1974). A series of decisions in New 
York Family Court also supported the right of 
every chi ld to a free publ ic appropriate educa
t ion. Notable is In Re Downey (1973), in which 
the c o u r t stated tha t " t o o rde r a parent to 
contr ibute to the education of his handicapped 
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child when free education is supplied to all 
other chi ldren wou ld be a denial of the consti
tutional right of equal protect ion, United States 
Const i tut ion, Amendment XIV; New York State 
Constitution Art icle XI, Section 1 . " Similarly in 
In Re K. (1973), the court he ld: 

It would be a denial of the right of equal 
protection and morally inequitable not to reim
burse the parents of a handicapped child for 
monies they have advanced in order that their 
child may attend a private school for the handi
capped when no public facilities were available 
while other children who are more fortunate can 
attend public school without paying tuition and 
without regard to the assets and income of their 
parents. 

Another practice used to exclude handi
capped chi ldren occurs as a funct ion of l imited 
program alternatives. For example, in some 
states chi ldren who need homebound or hospi
talized instruction do not receive these ser
vices because they are not provided for by law. 
In other states chi ldren are placed on home 
instruction but then are provided no services or 
insufficient services to meet the standard of an 
appropriate publ ic educat ion. Frequently, chi l 
dren who are being considered for special edu
cation are assigned to wait ing lists prior to an 
evaluation which is required by law before a 
special assignment can be made. Unfortunately, 
these chi ldren often wait at home rather than in 
school, and often for unnecessarily lengthy 
periods of t ime. 

LABELING AND MISLABELING— 
CLASSIFICATION AND MISCLASSIFICATION 

Regardless of the types of exclusion that have 
been used and regardless of where they have 
occurred, the common denominator is that 
such practices have usually occurred w i th l i tt le 
or no regard for due process of law. The same 
observation can be made wi th regard to the 
manner in which chi ldren are placed in educa
tional programs other than those provided for 
nonhandicapped chi ldren. Other practices 
associated wi th placement decisions include 
identif ication and evaluation that occur when 
school personnel suspect that a chi ld may be 
handicapped and in need of a special program. 
In ignoring due process, the schools have in 
many instances, wi th or w i thout appropriate 
support ing data, assigned labels to chi ldren, 
subjected chi ldren to individual psychological 

assessment, and altered their education status 
wi thout parental knowledge or permission. The 
fo l lowing, taken from a letter wr i t ten to one of 
the authors, aptly describes the prob lem: 

Harris, my only son, is ten and is somewhat small 
for his age but has always been very active, play
ing with friends in his neighborhood. Last spring 1 
got a note asking me to come to school. The pupil 
adjustment counselor told me that Harris and 
another boy, who had once been his friend, had 
been fighting and that Harris was not to return to 
school for a week. When he returned to school 
he was immediately sent home again for no spe
cific length of time, but with the message that he 
couldn't return again until he "learns to behave." 
When I again went to school to see his teacher, I 
learned that Harris had been placed in a class for 
retarded children since last year. I became very 
upset because I had never been told of this. I did 
get a note from someone last year saying that Har
ris was receiving some special help with his stu
dies, but it said nothing about a class for retarded 
children. 

It is well known that labeling in and of itself, 
even when done carefully and wi th good intent, 
may p r o d u c e negat ive ef fects on c h i l d r e n . 
There can be no justif ication for unnecessarily 
submitt ing chi ldren to such effects. Three of the 
major problems associated wi th labeling practi
ces are: 

1. Labeled chi ldren often become victimized 
by stigma associated wi th a label. This may be 
manifested by isolation f rom usual school 
opportunit ies and taunting and rejection by 
both chi ldren and school personnel. 

2. Assigning a label to a chi ld often suggests to 
those w o r k i n g w i t h h i m tha t t he ch i ld ' s 
behavior should conform to the stereotyped 
behavioral expectations associated wi th the 
label. This often contributes to a self ful f i l l ing 
prophecy in that the chi ld , once labeled, is 
expected to conform to the stereotyped 
behavior associated wi th the label and ul t i 
mately does so. When a chi ld is labeled and 
placement is made on the basis of that label, 
there is often no opportuni ty to escape f rom 
either the label or the placement. 

3. Chi ldren who are labeled and placed on the 
basis of that label may often not need special 
education programs. This is obviously true 
for chi ldren who are incorrectly labeled, but 
it also applies to chi ldren wi th certain handi
caps, often of a physical nature. Just because 
a chi ld is physically handicapped does not 
mean that a special education is required. 
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Decisions to label a ch i ld , even in his best 
interest, have grave consequences. Mercer 
(1975) q u o t e d A l f r e d Binet 's ear ly c o n c e r n 
about labeling practices and stigmatization 
resulting f rom such practices: " I t wi l l never be 
to one 's c red i t to have a t t e n d e d a special 
school. We should at the least spare f rom this 
mark those who do not deserve it. Mistakes are 
excusable, especially at the beginn ing." Mercer 
added that " w e are no longer at the 'beginning ' 
in psychological assessment. Mistakes' are no 
longer excusable. We believe that chi ldren have 
a right to be free of stigmatizing labels" (p. 140). 

Hobbs (1975) put the total issue into perspec
tive. "Categories and labels are powerful instru
ments for social regulation and contro l , and 
they are often employed for obscure, covert, or 
hurt ful purposes: to degrade people, to deny 
them access to opportuni ty, to exclude undesir
ables whose presence in some way offends, dis
turbs familiar custom, or demands extraordi
nary e f for t " (p. 11). 

Among the responses to the many challenges 
that have been directed at labeling and asso
ciated practices have been laws passed at both 
the state and federal levels establishing controls 
on such practices. In California, for example, 
state law specifies the type of evaluation to be 
used for chi ldren suspected of being mentally 
retarded. It also establishes specific standards 
which must be met prior to proclaiming a chi ld 
mentally retarded (California Education Code, 
Sec. 6902.085). To specifically guard against the 
now widely recognized problem of penalizing 
c h i l d r e n t h r o u g h the use o f psycho log ica l 
instruments totally inappropriate to their cul 
ture, the Federal Education Amendments of 
1974 (Public Law 93-380) require that state plans 
for the education of handicapped chi ldren wi l l 
"conta in procedures to insure the testing and 
evaluation materials and procedures uti l ized for 
the purposes of classification and placement of 
h a n d i c a p p e d c h i l d r e n w i l l be se lec ted and 
administered so as not to be racially or culturally 
discr iminatory" (Sec. 612, (13) (c)). 

As has been indicated, there is widespread 
crit icism, both formal and informal , as to the 
evils of labeling and the associated practices of 
misclassification and misplacement. Whi le it is 
true that labeling may produce negative effects, 
these effects can be el iminated or reduced by 
better professional practices. The intent of plac
ing a label on a child in the first place is to obtain 
special benefits for that ch i ld ; it is not to single 
the chi ld out for abuse, r idicule, or nonservice. 
Hobbs (1975) in the report of the massive Project 

on Class i f i ca t ion o f Except iona l C h i l d r e n , 
concluded: 

Classification of exceptional children is essential 
to get services for them, to plan and organize 
helping programs, and to determine the out
comes of the intervention efforts. We do not con
cur with sentiments widely expressed that classifi
cation of exceptional children should be done 
away with. Although we understand that some 
people advocate the elimination of classification 
in order to get rid of its harmful effects, their pro
posed solution oversimplifies the problem. Clas
sification and labeling are essential to human 
communication and problem solving; without 
categories and concept designators, all complex 
communicating and thinking stop. (p. 5) 

The di lemma is wel l summarized by Hobbs: 

Children who are categorized and labeled as 
different may be permanently stigmatized, 
rejected by adults and other chi ldren, and 
excluded from opportunities essential for their 
full and healthy development. Vet categorization 
is necessary to open doors to opportunity: To get 
help for a child, to write legislation, to approp
riate funds, to design service programs, to evalu
ate outcomes, to conduct research, even to com
municate about the problems of the exceptional 
child, (p. 3) 

If one accepts Hobbs' conclusion that label
ing and classification practices must cont inue, 
then equally important is acceptance of the crit
ical relationship of due process. Given the posi
tive and negative effects that can accrue to a 
labeled and classified individual, safeguards 
must be established to control these practices. 
Due process offers the potential for such a safe
guard. Adherence to due process wi l l reduce 
unnecessary labeling and classification and wil l 
contr ibute to delivery of the specialized ser
vices needed by chi ldren wi th special learning 
needs. Emphasizing the provision of due pro
cess to chi ldren suspected of being exceptional 
and in need of special education services is in 
part an attempt to bui ld an effective review and 
control mechanism to guard against improper 
labeling and classification practices. 

DUE PROCESS 

The PARC Consent Agreement 

Due process requirements of the publ ic schools 
were first, and perhaps most clearly, established 
in the Pennsylvania Association for Retarded 
Children (PARC) v. Commonwealth of Pennsyl-



26 EDUCATIONAL RIGHTS/I 

vania Consent Agreement. Prior to rul ing on the 
question of each mentally retarded child's right 
to an education, the court approved a stipula
t ion which provided that " n o chi ld who is men
ta l ly re ta rded o r t h o u g h t to be menta l l y 
retarded can be assigned initially or re-assigned 
to either a regular or special educational status, 
or excluded f rom a publ ic education wi thout a 
prior recorded hearing before a special hearing 
off icer" (PARC Consent Agreement, 1972). As 
part of that order a 23 step procedure was estab
lished guaranteeing due process, including a 
hearing, as indicated below: 

Whenever any mentally retarded or allegedly 
mentally retarded chi ld, aged five years, six 
months, through twenty-one years, is recom
mended for a change in educational status by a 
school district, intermediate unit or any school 
official, notice of the proposed action shall first 
be given to the parent or guardian of the child. 

Notice of the proposed action shall be given in 
writing by registered mail to the parent or guard
ian of the child (N.B. being changed to certified 
mail). 

The notice shall describe the proposed action 
in detail, including specification of the statute or 
regulation under which such action is proposed 
and a clear and full statement of the reasons 
therefore, including specification of any tests or 
reports upon which such action is proposed. 

The notice shall advise the parent or guardian 
of any alternative education opportunities, if any, 
available to his child other than that proposed. 

The notice shall inform the parent or guardian 
of his right to contest the proposed action at a full 
hearing before the Secretary of Education, or his 
designee, in a place and at a time convenient to 
the parent, before the proposed action may be 
taken. 

The notice shall inform the parent or guardian 
of his right to be represented at the hearing by 
legal counsel, of his right to counsel, of his right 
to examine before the hearing his child's school 
records including any tests or reports upon which 
the proposed action may be based, of his right to 
present evidence of his own, including expert 
medical, psychological, and educational testi
mony, and of his right to confront and to cross-
examine any school official, employee, or agent 
of a school district, intermediate unit or the 
department who may have evidence upon which 
the proposed action may be based. 

The notice shall inform the parent or guardian 
of the availability of various organizations, 
including the local chapter of the Pennsylvania 
Association for Retarded Children, to assist him 
in connection with the hearing and the school 
district or intermediate unit involved shall offer 
to provide full information about such organiza
tion to such parent or guardian upon request. 

The notice shall inform the parent or guardian 
that he is entitled under the Pennsylvania Mental 
Health and Mental Retardation Act to the ser
vices of a local center for an independent medi
cal, psychological, and educational evaluation of 
his child and shall specify the name, address, and 
telephone number of the MH-MR center in his 
catchment area. 

The notice shall specify the procedure for 
pursuing a hearing, which procedure shall be 
stated in a form to be agreed upon by counsel, 
which form shall distinctly state that the parent or 
guardian must fill in the form and mail the same 
to the school district or intermediate unit 
involved within 14 days of the date of notice. 

If the parent or guardian does not exercise his 
right to a hearing by mailing in the form request
ing a hearing within 14 days of receipt of the 
aforesaid notice, the school district or interme
diate unit involved shall send out a second notice 
in the manner prescribed above, which notice 
shall also distinctly advise the parent or guardian 
that he has a right to a hearing as prescribed 
above, that he had been notified once before 
about such right to a hearing and that his failure 
to respond to the second notice within 14 days of 
the date thereof will constitute his waiver to a 
right to a hearing. Such second notice shall also 
be accompanied with a form for requesting a 
hearing of the type specified above. 

The hearing shall be scheduled not sooner than 
20 days nor later than 45 days after receipt of the 
request for a hear ing f rom the parent or 
guardian. 

The hearing shall be held in the local district 
and at a place reasonably convenient to the par
ent or guardian of the child. At the option of the 
parent or guardian, the hearing may be held in 
the evening and such option shall be set forth in 
the form requesting the hearing aforesaid. 

The hearing officer shall be the Secretary of 
Education, or his designee, but shall not be an 
officer, employee or agent of any local district or 
intermediate unit in which the child resides. 

The hearing shall be an oral, personal hearing, 
and shall be public unless the parent or guardian 
specifies a closed hearing. 

The decision of the hearing officer shall be 
based solely upon the evidence presented at the 
hearing. 

The local school district or intermediate unit 
shall have the burden of proof. 

A stenographic or other transcribed record of 
the hearing shall be made and shall be available 
to the parent or guardian or his representative. 
Said record may be discarded after three years. 

The parent or guardian of the child may be 
represented at the hearing by any person of his 
choosing, including legal counsel. 

The parent or guardian or his counsel shall be 
given reasonable access prior to the hearing to all 
records of the school district or intermediate unit 
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concerning his chi ld, including any tests or 
reports upon which the proposed action may be 
based. 

The parent or guardian or his counsel shall 
have the right to compel the attendance of, to 
confront and to cross-examine any witness testi
fying for the school board or intermediate unit 
and any official, employee, or agent of the school 
district, intermediate unit, or the department 
who may have evidence upon which the pro
posed action may be based. 

The parent or guardian shall have the right to 
present evidence and testimony, including 
expert medical, psychological or educational 
testimony. 

No later than 30 days after the hearing, the 
hearing officer shall render a decision in writing 
which shall be accompanied by written findings 
of fact and conclusions of law and which shall be 
sent by registered mail to the parent or guardian 
and his counsel. 

Pending the hearing and receipt of notification 
of the decision by the parent or guardian, there 
shall be no change in the child's educational 
status. 

While the PARC order was limited to the 
mentally retarded, in the subsequent Mills 
(1972) decision the court ordered implementa
tion of due process procedures closely compar
able to the PARC requirements, but including 
all handicapped children. 

The Tennessee Law 

Shortly after the decisions in the early right to 
education cases were delivered, provisions for 
due process began to appear in both state and 
federal statutes. Among the first was Tennes
see's 1972 special education law (Tennessee 
Code Annotated, Chapter839,1972) which con
tained the following section: 

SECTION 8. A. 1. A chi ld, or his parent or 
guardian, may obtain review of an action or omis
sion by state or local authorities on the ground 
that the child has been or is about to be: 

a. denied entry or continuance in a program of 
special education appropriate to his condi
tion and needs. 

b. placed in a special education program 
which is inappropriate to his condition and 
needs. 

c. denied educational services because no 
suitable program of education or related 
services is maintained. 

d. provided with special education or other 
education which is insufficient in quantity to 
satisfy the requirements of law. 

e. provided with special education or other 
education to which he is entitled only by 

units of government or in situations which 
are not those having the primary responsi
bility for providing the services in question. 

f. assigned to a program of special education 
when he is not handicapped. 

2. The parent or guardian of a child placed or 
denied placement in a program of special educa
tion shall be notified promptly, by registered 
mail, return receipt requested of such placement, 
denial or impending placement or denial. Such 
notice shall contain a statement informing the 
parent or guardian that he is entitled to a review 
of the determination and of the procedure for 
obtaining such review. 

3. The notice shall contain the information that 
a hearing may be had, upon written request, no 
less than fifteen (15) days nor more than thirty 
(30) days from the date on which the notice was 
received. 

4. No change in the program assignment or 
status of a handicapped child shall be made 
within the period afforded the parent or guardian 
to request a hearing, which period shall not be 
less than fourteen (14) days, except that such 
change may be made with the written consent of 
the parent or guardian. If the health or safety of 
the child or of other persons would be endan
gered by delaying the change in assignment, the 
change may be sooner made, but without preju
dice to any rights that the child and his parent or 
guardian may have pursuant to this subsection or 
otherwise pursuant to law. 

5. The parent or guardian shall have access to 
any reports, records, clinical evaluations or other 
materials upon which the determination to be 
reviewed was wholly or partially based or which 
could reasonably have a bearing on the correct
ness of the determination. At any hearing held 
pursuant to this section, the child and his parent 
or guardian shall be entitled to examine and 
cross-examine witnesses, to introduce evidence, 
to appear in person, and to be represented by 
counsel. A full record of the hearing shall be 
made and kept, including a transcript thereof if 
requested by the parent or guardian. 

6. A parent or guardian, if he believes the 
diagnosis or evaluation of his child as shown in 
the records made available to him pursuant to 
subsection 5 of this subsection to be in error, may 
request an independent examination and evalua
tion of the child and shall have the right to secure 
the same and to have the report thereof pre
sented as evidence in the proceeding. If the par
ent or guardian is financially unable to afford an 
independent examination or evaluation, it shall 
be provided at state expense. 

7. The state board of education shall make and, 
from time to time, may amend or revise rules and 
regulations for the conduct of hearings autho
rized by this subsection and otherwise for the 
implementation of its purpose. Among other 
things, such rules and regulations shall require 
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that the hearing officer or board be a person or 
composed of persons other than those who par
ticipated in the action or who are responsible for 
the omission being complained of; fix the qualifi
cations of the hearing officer or officers; and pro
vide that the hearing officer or board shall have 
authority to affirm, reverse or modify the action 
previously taken and to order the taking of 
appropriate action. The rules and regulations 
shall govern proceedings pursuant to this subsec
tion whether held by the State Board of Educa
t ion, or by a County, City, or Special School 
District Board of Education. 

8. The determination of a hearing officer or 
board shall be subject to judicial review in the 
manner provided for judicial review of determi
nations of the state or local education agency, as 
the case may be. 

9. If a determination of a hearing officer or 
board is not fully complied with or implemented, 
the aggrieved party may enforce it by a proceed
ing in the chancery or circuit court. Any action 
pursuant to this subsection shall not be a bar to 
any administrative or judical proceeding by or at 
the instance of the State Department of Educa
tion to secure compliance or otherwise to secure 
proper administration of laws and regulations 
relating to the provision of regular or special 
education. 

10. The remedies provided by this subsection 
are in addition to any other remedies which a 
child, his parent or guardian may otherwise have 
pursuant to law. 

B. Nothing in this Act shall be construed to 
limit any right which any child or his parent or 
guardian may have to enforce the provision of 
any regular or special educational service, nor 
shall the time at which school districts are 
required to submit plans or proceed with imple
mentation of special education programs be 
taken as authorizing any delay in the provision of 
education or related services to which a child may 
otherwise be entitled. 

The Massachusetts Law 

In that same year the Massachusetts legislature 
also enacted a new special education statute 
(Massachusetts Law, Chapter 766, 1972), con
taining the following due process provisions: 

SECTION 3. In accordance with the regulations, 
guidelines and directives of the department 
issued jointly with the departments of mental 
health and public health and with assistance of 
the department, the school committee of every 
city, town or school district shall identify the 
school age children residing therein who have 
special needs, diagnose and evaluate the needs of 
such children, propose a special education pro
gram to meet those needs, provide or arrange for 
the provision of such special education program, 
maintain a record of such identification, diagno

sis, proposal and program actually provided and 
make such reports as the department may 
require. Until proven otherwise, every child shall 
be presumed to be appropriately assigned to a 
regular education program and presumed not to 
be a school age child with special needs or a 
school age child requiring special education. 

No school committee shall refuse a school age 
child with special needs admission to or con
tinued attendance in public school without the 
prior written approval of the department. No 
child who is so refused shall be denied an alterna
tive form of education approved by the depart
ment, as provided for in section ten, through a 
tutoring program at home, through enrollment 
in an institution operated by a state agency or 
through any other program which is approved for 
the child by the department. 

No child shall be placed in a special education 
program without prior consultation, evaluation, 
reevaluation, and consent as set forth and imple
mented by regulations promulgated by the 
department. 

Within five days after the referral of a child 
enrolled in a regular education program by a 
school off icial, parent or guardian, judicial 
officer, social worker, family physician, or person 
having custody of the child for purposes of deter
mining whether such child requires special edu
cation, the school committee shall notify the par
ents or guardians of such child in writing in the 
primary language of the home of such referral, 
the evaluation procedure to be followed, and the 
child's right to an independent evaluation at clin
ics or facilities approved by the department 
under regulations adopted jointly by the depart
ment and the departments of mental health and 
public health and the right to appeal from any 
evaluation, first to the department, and then to 
the courts. 

Within thirty days after said notification the 
school committee shall provide an evaluation as 
hereinafter defined. Said evaluation shall include 
an assessment of the child's current educational 
status by a representative of the local school 
department, an assessment by a classroom 
teacher who has dealt with the child in the class-
room, a complete medical assessment by a physi
cian, an assessment by a psychologist, an assess
ment by a nurse, social worker, or a guidance or 
adjustment counselor of the general home situa
tion and pertinent family history factors; and 
assessments by such specialists as may be 
required in accordance with the diagnosis 
including when necessary, but not limited to, an 
assessment by a neurologist, an audiologist, an 
ophthalmologist, a specialist competent in 
speech, language and perceptual factors and a 
psychiatrist. 

The department jointly with the departments 
of mental health and public health shall issue reg-
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ulations to specify qualifications for persons 
assessing said child. 

These departments through their joint 
regulations may define circumstances under 
which the requirement of any or all of these 
assessments may be waived so long as an evalua
t ion appropriate to the needs of the child is 
provided. 

Those persons assessing said child shall main
tain a complete and specific record of diagnostic 
procedures attempted and their results, the con
clusions reached, the suggested courses of spe
cial education and medical treatment best suited 
to the child's needs, and the specific benefits 
expected from such action. A suggested special 
education program may include family guidance 
or counseling services. When the suggested 
course of study is other than regular education 
those persons assessing said child shall present a 
method of monitoring the benefits of such spe
cial education and conditions that would indicate 
that the child should return to regular classes and 
a comparison of expected outcomes in regular 
class placement. 

If a child with special needs requires of a [sic] 
medical or psychological treatment as part of a 
special education program provided pursuant to 
this section, or if his parent or guardian requires 
social services related to the child's special needs, 
such treatment or services, or both, shall be made 
available in accordance with regulations promul
gated jointly by the departments of education, 
mental health, public health and public welfare 
in connection with the child's special education 
program. Reimbursement of the costs of such 
treatment or services or both shall be made 
according to the provisions of section thirteen. 

Upon completion of said evaluation the child 
may obtain an independent evaluation from 
child evaluation clinics or facilities approved by 
the department jointly with the departments of 
mental health and public health or, at private 
expense, from any specialists. 

The written record and clinical history from 
both the evaluation provided by the school com
mittee and any independent evaluation, shall be 
made available to the parents, guardians, or per
sons with custody of the child. Separate instruc
tions, limited to the information required for 
adequate care of the child, shall be distributed 
only to those persons directly concerned with the 
care of the child. Otherwise said records shall be 
confidential. 

The department may hold hearings regarding 
said evaluation, said hearings to be held in accor
dance with the provisions of chapter thirty A. The 
parents, guardians, or persons with custody may 
refuse the education program suggested by the 
initial evaluation and request said hearing by the 

department into the evaluation of the child and 
the appropriate education program. At the con

clusion of said hearing, with the advice and con
sultation of appropriate advisory councils estab
lished under section one P of chapter fifteen, the 
department may recommend alternative educa
tional placements to the parents, guardians or 
persons with custody, and said parents, guardians 
or persons with custody may either consent to or 
reject such proposals. If rejected, and the pro
gram desired by the parents, guardian or person 
with custody is a regular education program, the 
department and the local school committee shall 
provide the child with the educational program 
chosen by the parent, guardian or persons with 
custody except where such placement would 
seriously endanger the health or safety of the 
child or substantially disrupt the program for 
other students. In such circumstances the local 
school committee may proceed to the superior 
court with jurisdiction over the residence of the 
child to make such showing. Said court upon 
such showing shall be authorized to place the 
child in an appropriate education program. 

If the parents, guardians or persons with 
custody reject the educational placements 
recommended by the department and desire a 
program other than a regular education program, 
the matter shall be referred to the state advisory 
commission on special education to be heard at 
its next meeting. The commission shall make a 
determination within thirty days of said meeting 
regarding the placement of the child. If the par
ents, guardians, or person with custody reject this 
determination, they may proceed to the superior 
court with jurisdiction over the residence of the 
child and said court shall be authorized to order 
the placement of the child in an appropriate edu
cation program. 

Dur ing the course of the evaluat ions, 
assessments, or hearings provided for above, a 
child shall be placed in a regular education pro
gram unless such placement endangers the 
health or safety of the child or substantially dis
rupts such education program for other chil
dren. 

No parent or guardian of any child placed in a 
special education program shall be required to 
perform duties not required of a parent or guard
ian of a child in a regular school program. 

Within ten months after placement of any child 
in a special education program, and at least 
annually thereafter the child's educational pro
gress shall be evaluated as set forth above. If such 
evaluation suggests that the initial evaluation was 
in error or that a different program or medical 
treatment would not benefit the child more, 
appropriate reassignment or alteration in treat
ment shall be recommended to the parents, 
guardians or persons having custody of the child. 
If the evaluation of the special education pro
gram shows that said program does not benefit 
the child to the maximum extent feasible, then 
such child shall be reassigned. 
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Public Law 93-380 

By October 1, 1974, a survey of state policies 
regarding due process was completed by the 
State-Federal Informat ion Clearinghouse for 
Exceptional Chi ldren (SFICEC,1974).Thesurvey 
revealed that 12 states were required by statute 
to provide such procedures, 13 were similarly 
required by regulat ion, and the remainder had 
no policy mandate. This situation wi l l undoubt
edly change significantly, if not as a result of the 
continuance of the successful challenges that 
have already occurred, then in response to the 
new requirements of Public Law 93-380. 

Specifically, Public Law 93-380 requires that a 
state, in order to retain its eligibi l i ty to receive 
federal funds for the education of the handi
capped, must develop a plan, to be approved by 
the US Commissioner of Education, that w i l l : 

(13) provide procedures for insuring that 
handicapped children and their parents or 
guardians are guaranteed procedural safeguards 
in decisions regarding identification, evaluation 
and educational placement of handicapped chil
dren including, but not limited to (A) (i) prior 
notice to parents or guardians of the child when 
the local or State educational agency proposes to 
change the educational placement of the child, 
(ii) an opportunity for the parents or guardians to 
obtain an impartial due process hearing, examine 
all relevant records with respect to the classifica
tion or educational placement of the child, and 
obtain an independent educational evaluation of 
the child, (iii) procedures to protect the rights of 
the child when the parents or guardians are not 
known, unavailable, or the child is a ward of the 
State including the assignment of an individual 
(not to be an employee of the State or local edu
cational agency involved in the education or care 
of children) to act as a surrogate for the parents or 
guardians, and (iv) provision to insure that the 
decisions rendered in the impartial due process 
hearing required by this paragraph shall be bind
ing on all parties subject only to appropriate 
administrative or judicial appeal. (Public Law 
93-380, Title VIB, Sec. 612 (d) (13A)) 

It is expected that these plans wi l l be in force 
as of fiscal year 1976. 

PLACEMENT IN THE LEAST RESTRICTIVE 
ALTERNATIVE EDUCATIONAL SETTING 

Another key element of Public Law 93-380 that 
is closely related to due process is the require
ment that handicapped chi ldren be placed for 
educational purposes in the least restrictive 
alternative setting. Specifically, the law calls for 
the states to adopt: 

(B) procedures to insure that, to the maximum 
extent appropriate, handicapped chi ldren, 
including children in public or private institu
tions or other care facilities, are educated with 
children who are not handicapped, and that spe
cial classes, separate schooling, or other removal 
of handicapped children from the regular educa
tion environment occurs only when the nature or 
severity of the handicap is such that education in 
regular classes with the use of supplementary aids 
and services cannot be achieved satisfactorily. 
(Public Law 93-380, Title VIB, Sec. 612 (d) (13B)) 
Mainstreaming is the educational term often 

used to describe this programing principle. 
Using that te rm, another survey of state policies 
in this area was conducted by SFICEC in 1974 
which revealed that 6 states have laws mandat
ing placement according to this principle, 10 
provide the authority through regulations, and 
the remainder do not as yet have any formal 
policy governing this programing principle. 

The relationship between due process and 
placement in the least restrictive alternative 
educational setting is extremely close. Due pro
cess establishes the procedures that require the 
schools to consider all program alternatives and 
to select that setting which is least restrictive. 
The basis of this entire concept is the existence 
of a variety of options or program settings that 
can be used to provide education to handi
capped chi ldren depending on their individual 
n e e d s . T h e " c a s c a d e " o r " c o n t i n u u m " 
approach to programing assumes that educa
tional settings wi l l range f rom regular class-
rooms to residential facilities, wi th a min imum 
of eight interim alternatives. In the past, few 
options existed beyond the regular program, 
the special class or school, or non-publ ic-school 
programs such as institutions. In the absence of 
options, chi ldren who might be described as 
mildly handicapped were placed in special 
classes wi th litt le or no opportuni ty for partici
pation in the school's regular program. Further, 
in many school districts this decision, like many 
exclusion decisions, was often reached in an 
arbitrary and capricious manner, wi th litt le or 
no attention to parent involvement, data collec
t ion , consideration of alternatives, or periodic 
review. Gallagher (1972), for example, reported 
that " i n a number of large city school systems far 
less than ten percent of the chi ldren placed in 
special education classes are ever returned to 
regular educat ion" (p. 527). 

Clearly, the assignment of a label and/or 
placement in a special program are actions wi th 
potential ly grave consequences which may 
affect the entire life of a chi ld. Some legal theor-
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ists have indicated that a decision to place a 
handicapped chi ld in any setting other than that 
used for his nonhandicapped peers is inher
ently restrictive and consequently a deprivation 
of individual l iberty, a circumstance which 
demands due process of law. 

Implementat ion of due process in this regard 
means that school officials must be prepared to 
accept the burden of proof for their recommen
dation. Regarding the least restrictive alterna
tive pr inciple, the burden of proof must relate 
to the concept well expressed in the Massachu
setts statute that "un t i l proven otherwise, every 
child shall be presumed to be appropriately 
assigned to a regular education program and 
presumed not to be a school age chi ld w i th spe
cial needs or a school age chi ld requir ing special 
educat ion" (Massachusetts Law, Chapter 71B, 
1972). 

IMPLICATIONS FOR PUBLIC E D U C A T I O N 
AGENCIES 

There is no mystery to why parents, advocates, 
and others have resorted to demanding that 
publ ic school officials provide due process safe
guards to handicapped chi ldren and their fami
lies when making educational decisions. As has 
been indicated, the abuses are legion and the 
actions have often been characterized by arbi
trary and capricious behavior. In many instan
ces, parents have l i te ra l l y been d e n i e d the 
chance of effectively participating in decisions 
having significant implications for the total life 
of their chi ldren. In comment ing on the oppor
tunity for hearings and due process achieved by 
the PARC l i t igation, Thomas Gi lhool , attorney 
for the Pennsylvania Association for Retarded 
Chi ldren, said: 

A mechanism is created to assure that the educa
tional program fits the child. The mere fact of a 
hearing opportunity on change in assignment 
and every two years thereafter will of course keep 
all the field professionals on their toes. There is a 
new instrument for accountability—to the child, 
to the parent, to the Secretary of Education, and 
to the teacher as professional. (Lippman & Gold
berg, 1973, p. 58). 

It is important for publ ic educators to under
stand that implement ing due process may pro
duce many positive benefits. The availability of 
due process procedures, particularly hearings, 
provides the parent wi th the opportuni ty for 
holding the professional accountable, a desire 
o f many profess iona ls . In th is con tex t , t he 

procedures of due process that require parent-
school communicat ion create the opportuni ty 
for school personnel to be open and honest 
wi th the ult imate consumers of their services. 
These requirements wil l also enable educators 
to adopt an addit ional procedure that has long 
been a goa l—the p rov i s i on of i nd i v i dua l l y 
designed education programs. That objective, 
too, has been set for th in laws and other expres
sions of publ ic policy. An example is the Mills 
requirement that " the Board of Education has 
an obl igation to provide whatever specialized 
instruction that wi l l benefit the ch i ld . " Requir
ing that individual plans be developed wil l lead 
to further specific determinations as to needed 
resources including personnel, space, and do l 
lars required for educating each chi ld. Such 
data can be presented to appropriations bodies 
such as the local board of education or state 
legislature. 

I n addi t ion, individual plans provide the basis 
for intell igent assessment of a child's progress in 
relation to the objectives initially established. 
This concept of periodic review, also a require
ment of total due process protect ion, conforms 
wi th good educational programing as wel l . A 
1973 review of state laws and administrative 
procedures relating to the placement of excep
tional chi ldren (Trudeau & Nye, 1973b) revealed 
tremendous variability among the states in this 
regard. Analysis of the variance indicated that 
depending on the state, periodic reviews are 
required continuously, once a semester, rou
tinely wi th in 3 years of initial placement, or 
never. 

Adherence to the provisions of due process 
also permits the school to adopt a totally new 
publ ic relations approach to the education of 
handicapped chi ldren. Because the schools can 
no longer be secretive in the way they deal wi th 
these children and their parents, they have the 
opportuni ty to be totally honest in explaining to 
the communi ty what they can and cannot do 
and the reasons why. One of the criticisms that 
has been directed at the psychiatric communi 
ty by Chie f US D is t r i c t C o u r t Judge Dav id 
Bazelon regarding its role in courts of law has 
been its failure to be honest. Bazelon demands 
of individuals work ing wi th persons who have 
psychiatric problems: "Tell us you can't handle 
the caseload, or that you don' t know, or that the 
condit ions under which you work make decent 
evaluations impossible." Such admissions, he 
reasons, wi l l help "vent i la te" the problem, and 
perhaps, make the issue a ripe candidate for 
reform (Pekkanen, 1974, p. 27). 
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Due process also provides an oppor tun i ty for 
publ ic educators to effectively meet the educa
tional needs of chi ldren even when there is par
ental resistance. From t ime to t ime, all school 
agencies face situations in which chi ldren who 
are in desperate need of assistance are pre
v e n t e d f r o m rece i v i ng a id due to paren ta l 
wishes. Procedures can be established by which 
the process, including hearings, can operate to 
provide the schools wi th the opportuni ty to 
evaluate and, when necessary, to place the chi l 
dren in special programs. 

F ina l ly , educa to rs must be aware tha t 
adherence to due process procedures wi l l in no 
way reduce their professional responsibility or 
authority. I t can provide them wi th the leverage 
to do that which must be their goal—to act 
openly and in the best interests of the chi ldren 
they serve. 
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' JEAN NAZZARO 

Comprehensive Assessment for 
Educational Planning 

• I don ' t know that much about f ishing, espe
cially fishing wi th a net, but it seems to be an ap
propriate, if somewhat homely, analogy wi th 
the process of f inding chi ldren who need spe
cial educational services. 

In order to catch fish wi th a net it is necessary 
to use an appropriate mesh so that fish too small 
do not get caught. It is also necessary to have a 
net strong enough to withstand strain. 

When a group of fishermen set out to do their 
work, they must consider several things. First of 
all, there have to be enough people to man the 
net, for if one part of the edge is not held, some 
fish wi l l spill out. Then each person has to be 
able to handle his part of the job , for if one lets 
go, the fish wi l l escape. Once the fish are pulled 
in and a decision has been made as to what to do 
with the catch, the fishermen turn their atten
t ion to the maintenance of their net. They ex
amine each strand checking for weak spots 
which may need repair or replacement. 

If one constructs an analogy between fishing 
and the delivery of special education services, 
one can see that the net is like the policies which 
determine who wi l l be identi f ied for special 
help and how that determinat ion wi l l take 
place. The size of the mesh can be compared to 
the adequacy and comprehensiveness of the 
screening process which identifies chi ldren 
who can best be served through special educa
t ion programs. Since the screening process acts 
as a fi lter it is important that chi ldren referred 
for evaluation are not caught in an unnecessar
ily restrictive placement if their needs can be 
more appropriately met in a less restrictive set
t ing. The quality of the net is l ike the eligibil ity 
identif ication procedures, which depend on 
the integrity and commitment of the profes
sionals responsible for supplying direct ser
vices. Each fisherman, in this analogy, is repre
sented by a different group of individuals: 

parents, educators, psychologists, lawyers, and 
legislators. 

For years special educators and parents of ex
ceptional chi ldren have been struggling wi th 
the enormous task of obtaining publ ic educa
t ion services; meanwhile, many chi ldren have 
escaped notice whi le others have been caught 
in a system where they do not belong. Dur ing 
the late 1960's and early 1970's, parents of chi l 
dren f rom racial and cultural minori ty groups 
demanded appropriate screening and place
ment procedures for their chi ldren. These de
mands were taken to the courts (Larry P.v. Riles, 
1972; Diana v. State Board of Education, 1970, 
1973), thereby involving legal advocates. Deci
sions in these cases have strongly influenced 
current state and federal legislation regarding 
the education of exceptional chi ldren. 

These same groups were concerned that in 
appropriate screening and procedures were be
ing used in order to place youngsters in 
" tracks." It was argued that this k ind of pro
graming can permanently affect the student's 
options for career expectations. In the case of 
Hobson v. Hansen (1967) the issues involved the 
" t racking system" used in the Washington, D. C. 
publ ic schools. In his article, "The courts look at 
standardized test ing," Walden, 1975, summa
rizes the Hobson v. Hansen controversy. 

The school district argued that the system based 
on standardized tests administered to students, 
was designed to provide each youngster with ed
ucational opportunity suitable to his needs and 
abilities. This argument was rejected by the court, 
which looked carefully at the operational effects 
of the tracking system. The court found, for ex
ample, that there was a positive correlation be
tween tracks and socioeconomic status and race. 
Poor Blacks predominated in the lower tracks, 
while middle class white children were dispro
portionately represented in the higher tracks. 
The court concluded that this situation resulted 
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from tests that were culturally biased. The tests 
were not measuring children's ability but rather 
their racial and socioeconomic backgrounds. The 
court said, "Because these tests are standardized 
primarily on, and are relevant to, a white middle 
class group of students, they produce inaccurate 
and misleading test scores when given to lower 
class and Negro students. As a result, rather than 
being classified according to ability to learn, 
these students are in reality being classified ac
cording to their socio-economic status or—more 
precisely—according to environmental and psy
chological factors which have nothing to do with 
innate ability." 

Perhaps even more damning to the school dis
trict's case was the closed nature of the tracking 
system. The court found that children were 
placed in tracks as early as the fourth grade and 
were rarely able to move from a low track to a 
higher one. Since the curriculum in the lower 
tracks was designed for youngsters who generally 
did not aspire to a college degree, those assigned 
to lower tracks had virtually no chance to acquire 
the background necessary to enter college. The 
rigid operation of the system, together with the 
lack of equal educational opportunity implied in 
the differentiated curricula, caused the court to 
rule that the tracking system resulted in an infe
rior educational system for the poor and for 
Blacks. Such a system, said the court, is unconsti
tutional and must be abolished. 

One response to these lawsuits and the issues 
being litigated was the passage by the U.S. Con
gress in August, 1974, of P.L. 93-380, the Educa
t ion Amendments of 1974. Part of that act 
requires that states requesting federal money 
for the education of handicapped chi ldren sub
mit a plan to HEW's Off ice of Education, Bureau 
of Education for the Handicapped (BEH) which 
(a) makes a commitment to provide ful l educa
tional opportunit ies to all handicapped chi l 
dren, (b) provides due process guarantees, (c) 
insures that placements wi l l be made in the least 
restrictive alternative environment, and (d) 
insures the use of nondiscriminatory testing and 
evaluation procedures. Government agencies 
then, especially the Bureau of Education for the 
Handicapped and the Off ice of Civil Rights, may 
be compared to the fishermen in charge of 
maintenance, repair, and strengthening of the 
policy network. 

To help the states wri te or revise their state 
plans ment ioned earlier the Bureau of Educa
t ion for the Handicapped (BEH) drafted a set of 
suggested guidelines and principles which are 
frequently called advisories (BEH, 1974). This 
chapter wi l l review those guidelines as they 
refer to selection and placement of chi ldren, 

and discuss some of the implications for cont in
uous maintenance of a quality system of ser
vices. 

Before leaving the subject, one additional 
part of the fishing analogy needs elaboration. 
Fishing with a net is an unpredictable business; 
there is no tel l ing what wi l l be pul led up. Yet, it 
is fairly certain that a variety of sea life wi l l be 
col lected; the fisherman must decide how to 
sort out the catch quickly and appropriately. 

Screening children for special services also 
turns up individuals with a variety of problems. 
The system must be general enough to encom
pass all exceptionalities and flexible enough to 
provide an appropriate program and placement 
for each individual. Laws and guidelines pro
vide the basis for the operation of the system, 
but each school district wi l l face different com
binations of children and thus must devise dif
ferent service patterns. 

Section 613(a) P.L. 93-380 requires each state 
to guarantee the fo l lowing: 

Safeguards in decisions regarding identification, 
evaluation, and education placement of handi
capped children including but not limited to (c) 
procedures to insure that testing and evaluation 
materials and procedures utilized for the purpose 
of classification and placement of handicapped 
children will be selected and administered so as 
not to be socially or culturally discriminatory. 

Many times, the terms used to describe 
procedures for examining a child to determine 
his/her need for special services are varied and 
somewhat confusing. In this chapter the terms 
"assessment" and "eva luat ion" wi l l be used in 
terchangeably to mean a comprehensive exam
ination of several dimensions of a child's behav
ior and adjustment which may include but is not 
l imited to testing. "Test ing" refers specifically to 
the use of instruments, both group tests and i n 
dividual tests. "Screening," which usually pre
cedes assessment and evaluation, refers to activ
ities performed for the initial identif ication of 
chi ldren wi th suspected special needs. "Place
ment , " which follows assessment, means the 
assignment of a chi ld into a program. The pur
pose of the assessment is to determine the spe
cific program that is needed by the chi ld wi th 
the expectation that the assigned placement is 
the setting in which the needed program can be 
provided. Placement assignment of a chi ld to a 
special education program does not necessarily 
mean a physical move into another classroom; 
rather it is, or can be, placement in a variety of 
settings, or modif ied educational strategies. 
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PARENT INVOLVEMENT 

Part of the BEH advisories addressing nondis
criminatory testing and placements sets forth 
principles concerning parental involvement 
and approval. It is recommended that "wr i t ten 
parental permission should be obtained before 
any individual evaluation procedures are car
ried out on a ch i l d " and that "clear procedures 
regarding evaluation should be set out in each 
local education association (LEA) and made 
known to parents e.g. the kinds of tests, how 
long the evaluation of a chi ld usually takes, etc." 
(BEH/1974, p.26). 

For many years the schools assumed sole posi
t ion of authority in making decisions about test
ing and placing chi ldren; parents were not ac
corded much status in the decision making 
process. Typically, a teacher wou ld refer a child 
for testing and a school psychologist wou ld 
come and test. It was not unti l a placement deci
sion had been made that the parents wou ld be 
consulted. School administrators generally 
knew which parents should be consulted and 
which would be too int imidated to make de
mands or to voice complaints. It has only been 
recently that LEA's are being required to treat 
parents as equal and knowledgeable partners in 
the educational decision making process. A l 
though the BEH guidelines refer specifically to 
writ ten permission for individual evaluations, 
some attention should also be given to in form
ing parents when standardized group tests are 
to be given and how the results wi l l be used. 
Parents should be given the opt ion of refusing 
to permit the chi ld to be tested if they feel that 
the test wou ld inaccurately reflect the child's 
level of funct ioning. If a chi ld is not f luent in 
English, for example, his performance on an 
English language group test wou ld not reflect 
his knowledge accurately. Or , if a chi ld has a 
learning disability which involves visual percep
t ion problems his ability to handle pr inted 
material may be l imited. Testing chi ldren wi th 
instruments to which they cannot respond to 
for reasons other than their knowledge of the 
material is meaningless. 

For both group tests and individual assess
ments, school districts should consider prov id
ing the fo l lowing information to parents and 
children before a test is given: 

1. A description of the test wi th some sample 
items. 

2. A statement concerning the purpose of the 
test. 

3. An explanation of how the results wi l l be 
used. 

4. A statement as to whether or not the results 
wi l l become a part of the student's perma
nent record. 

5. A list of the rights of parents (Abeson, Bolick, 
& Hass, 1975) which includes the right (a) to 
review all records related to referrals for 
evaluation (individual assessment); (b) to 
review the procedures and instruments to be 
used in the evaluation; (c) to refuse to permit 
the evaluation (in which case the local edu
cation agency can request a hearing to try to 
overrule the parent; (d) to be ful ly informed 
of the results of the evaluation; and (e) to get 
outside evaluation for their chi ld f rom a pub
lic agency, at publ ic expense if necessary. 

Recognition of the necessity for increased 
parental involvement and increased sharing of 
information wi th parents was one theme of a 
November, 1975, meeting on standardized test
ing, attended by representatives f rom 35 educa
t ion organizations. Among the major items 
agreed to by all participants at the meeting 
(sponsored by the National Association of Ele
mentary School Principals and the North Da
kota study group on evaluation) were the fo l 
lowing: 

1. Parents and teachers need to be more ac
tively involved in the planning and processes 
of assessment. 

2. Any results of assessment reported must in 
clude explanatory material that details the 
limitations inherent in these measures. 

3. Standardized tests used in school should be 
made available to educators, parents and the 
publ ic to give these groups a better oppor
tunity to understand and review the tests in 
use. 

INITIATION OF EVALUATION REQUESTS 

In the past, only referrals originating wi th in the 
system, i.e., coming f rom a teacher or other pro
fessional, resulted in individual evaluations. Oc
casionally a referral wou ld be made upon the 
request of a parent, but it was not obligatory for 
the principal to do so. Gorham, Des Jardins, 
Page, Pettis, and Scheiber (1975) declared: 

Thus, the parent who seeks special services for a 
handicapped child may have to "take on" the 
public school hierarchy for the sake of his child. 
He faces several problems: the problem of prov
ing the need for a look and then a second look at 
a child's placement, (p.170) 
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A parent who feels that there is something wrong 
and that his child should have a diagnosis to pin
point the problem usually must wait a long time— 
sometimes a year or more.(p.177) 

Now the BEH advisories provide that "Parents 
should have the power to 'tr igger' the evalua
t ion procedure i.e., to request the LEA to con
duct an evaluation on their chi ld when they feel 
he/she is in need of a special education pro
gram." (BEH, 1974, p.26) Consequently, states 
are now being advised to expand their delivery 
systems to serve chi ldren who are referred by 
their parents. Once parents know they can ob
tain this service, there may be a surge of refer
rals resulting in increased staffloads and/or the 
purchase of outside evaluations. On the other 
hand, no one is more sensitive to a child's devel
opment than his parents, for they after all, are 
the ones who are ultimately responsible for 
moni tor ing their child's progress. They are the 
only people who , wi thout in terrupt ion, observe 
the developing chi ld. 

INVOLVEMENT IN PLACEMENT DECISIONS 

Besides the opt ion of granting or refusing per
mission prior to testing and an explanation of 
procedures, parents should be assured of a ful l 
report of results and given notice of any pro
posed change in placement. The BEH guidelines 
provide the fo l lowing suggestions: 

Parent should be given a full report of the results 
of the evaluation. Prior notice must be given to 
parents whenever decisions are to be made 
which will affect the educational status of their 
child—including decisions based on both the ini
tial evaluation and all subsequent reviews; and 
permission must be obtained from the parents 
before such decisions are implemented 
(BEH,1974,p.26) 

Suggested procedures on such a report are 
quite specific in A Primer on Due Process (Abe-
son, Bolick, & Hass, 1975). "W i t h i n 15 days after 
complet ion of the evaluation, the parent shall 
be given, in wr i t ing in the primary language of 
the home and in English, and orally in the pr i 
mary language of the home, the results of the 
evaluation, the educational implications, and a 
wri t ten individualized educational p lan. " Such 
a wri t ten report also allows the parents to keep 
records. In the past parents were usually not giv
en wr i t ten reports wi th the results of an eval
uation. One parent writes, "What happens to 
the reports? They are collected in manila folders 
that fo l low the child f rom clinic to clinic and 
school to school. This wou ld be f ine if one mas

ter folder containing copies of all the informa
t ion were in the hands of the parents."(Gor-
ham,1975). In today's mobi le society, it is good 
sense to allow parents to carry the child's rec
ords to new locations, for it sometimes takes 
weeks and even months for children's records 
to catch up to them. 

Where the BEH advisories stipulate " that 
prior notice must be given . . .," they refer to a 
wri t ten announcement to the parents that the 
evaluation placement committee is going to re
view the educational status of the child. The 
BEH guidelines define " n o t i c e " as "wr i t ten 
statements in English and in the primary lan
guage of the parents' home, and oral communi 
cations in the primary language of the home" 
(BEH,1974,p.7). It should be noted that this d i 
rective does not say anything about the parent 
being invited to the committee meeting. In re
viewing the situation in California, which was 
among the first states to use the placement team 
concept for educable mentally retarded (EMR) 
and educationally handicapped (EH) chi ldren, 
the fo l lowing condi t ion was reported (Kirp, Ku-
riloff, and Buss, 1975). 

Special educators, while expressing their willing
ness to meet with a parent or representative at the 
admissions committee meeting, fear that the 
presence of an outsider might force bargaining 
further underground. The committee's handling 
of children, one program supervisor remarked, is 
"just too impersonal for the average person to 
understand . . .It would appear cruel." The pres
ence of such an outsider might also pose a threat 
to the committee's usual style of operation and, 
more basically, to the credibility of its decisions. 
(p.374) 

Sometimes—to save time—permission for place
ment is obtained during the same visit as permis
sion for testing,even though the school does not 
know into what special program (if any) the stu
dent should be placed.(p.372) 

The permission-before-decision approach gives 
the committee a blank check to place a student 
wherever it wishes, and negates any significant 
parental role. (p.375) 

If parents are dissatisfied with the recommen
dations of the committee they are entit led to a 
due process hearing. Parents should be ap
prised of this recourse at the t ime they are not i 
f ied that a placement decision is scheduled. 

MUTIFACTORED ASSESSMENT 

Awareness of the need for comprehensive as
sessment was triggered by the court cases of the 
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early 1970's which dealt in part wi th the place
ment of minori ty chi ldren in EMR classes on the 
basis of single IQ scores. (Larry P. v. Riles, 1972; 
Diana v. State Board of Education, 1970). In 1971 
the California legislature pioneered changes in 
assessment practices when they amended the 
education code to provide a legal framework 
for pluralistic assessment: 

No minor may be placed in a special education 
program for the mentally retarded unless a com
plete psychological examination by a creden-
tialed school psychologist investigating such fac
tors as developmental history, cultural 
background, and school achievement substan
tiates the retarded intellectual development indi
cated by the individual test scores. This examina
t ion shall include estimates of adaptive 
behavior . . .Such adaptability testing shall in
clude but is not limited to a visit, with the consent 
of the parent or guardian, to the minor's home by 
the school psychologist or a person designated by 
the chief administrator of the district.(California 
Education Code; Sec.6102.08) 

Al though the initial reaction was in response 
to the use of tests judged to be inappropriate for 
certain minori ty group chi ldren, the need for 
comprehensive assessment has been general
ized to all chi ldren. 

The BEH guidelines request that assessment 
be viewed f rom two reference points, the 
school and the home. They stress the need for a 
multifactor and mult isource assessment. This 
means that many kinds of behavior should be 
examined using a variety of techniques such as 
observations, interviews, and classroom per
formance as well as more formal tests. Specifi
cally, the advisories provide that "an assessment 
should be made on the child's educational 
funct ioning in relation to the academic pro
gram of the school; and the results of this assess
ment should be expressed in terms of both the 
child's strengths and weaknesses. The assess
ment should be comprehensive, using a fu l l 
range of available instrumentation and observa
tions, including diagnostic tests and other ap
propriate formal and informal measurements" 
(BEH,1974,p.27). 

Concern about the use of standardized tests 
for assessing the general school populat ion was 
evidenced in 1972 when more than 8,000 dele
gates of the National Education Association 
(NEA) passed several resolutions calling for a to -
tal testing morator ium (Bosma, 1973). The key 
policy statement was submitted by the M ich i 
gan delegation: "The National Education Asso
ciation strongly encourages the el iminat ion of 

group standardized intell igence, apti tude, and 
achievement tests to assess student potential or 
achievement unti l complet ion of a critical ap
praisal, review, and revision of current testing 
programs." 

Following that convent ion, a task force on 
testing was formed and a final report was pre
sented to the 54th representative assembly of 
NEA in July 1975. Of note is the statement that 
" bo th the content and the use of the typical 
group intell igence test are biased against those 
who are economically disadvantaged and cul
turally and linguistically different. In fact, group 
intell igence tests are potentially harmful to all 
students," (NEA, 1975). "Whenever intell igence 
tests are adminstered, steps should be taken to 
assure that the IQ score, per se, wi l l not be used 
in making inferences about the child's level of 
intell igence or learning potential ; instead the 
ful l test ( including protocols, content, subtests, 
etc.) should be interpreted by the qualif ied 
examiner w h o adm in i s t e red the t e s t . " 
(BEH,1974,p.28). The BEH advisories direct that 
"any 'classification' of students for educational 
purposes should consist of a description of the 
types of educational programs and services 
needed by each child to learn to the fullest 
extent possible in the school setting, rather than 
categorizing the chi ld by some diagnostic label 
which is unrelated to educational programing" 
(BEH,1974,p.28). W h i l e n o r m re fe renced 
achievement tests are frequently used in the 
assessment process, their mode of construction 
may fail to reflect the academic program of the 
school. In constructing an instrument to mea
sure learning as an outcome of instruction, test 
items should be selected which most students 
fail before instruction but pass after instruction. 

It is Popham's op in ion (1975) that in norm ref
erenced achievement tests these very items are 
el iminated because they do not produce var
iance, and variance is an absolute requisite for 
comparing individuals. Items answered cor
rectly by 50% of the examinees maximize a test's 
response variance. But items which are an
swered correctly by a larger propor t ion of ex
aminees have to be modif ied or el iminated 
since they do not contr ibute sufficiently to the 
product ion of response variance. In general, 
the items on which most students per form well 
reflect the concepts which teachers believe to 
be important and on which they have spent the 
most t ime teaching. But, on oft revised achieve
ment tests, items measuring important concepts 
are systematically excised f rom the tests. What 
you have therefore, over t ime, is an achieve-
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ment test which functions exactly l ike an intel l i 
gence test because it has been the untaught in 
format ion that has been retained whi le the 
things actually taught in school have been el imi
nated. 

On the other hand, by using cr i ter ion refer
enced tests which measure the child's knowl 
edge against a set cr i ter ion, one gets a much 
clearer picture of what the chi ld knows and 
what he has yet to learn. Cri ter ion referenced 
assessment leads naturally to an educational 
plan that addresses the gaps in the child's 
knowledge base. Thus the results of the assess
ment can be expressed in terms of both the 
child's strengths and weaknesses. 

Measures of Psychomotor and Sensory 
Development 

A second aspect of school related assessment 
reflects psychomotor and sensory develop
ment. BEH's advisories specify that "an assess
ment also should be made of the child's psy
chomotor and sensory development, through 
the use of developmental scales (e.g., the 
Denver Developmental Scale, informal check
lists, etc.), and audiological ophthalmological or 
optometr ic examinations" (BEH,1974,p.28). 

The language of this advisory subtly focuses 
on possible problem areas rather than on 
strengths. Al though it is essential to discover a 
child's l imitations, it is also valuable to know a 
child's personal learning style.The emphasis in 
assessment should be on a child's strengths 
rather than on his weaknesses. Traditionally re
sponsibility for learning has been placed on the 
chi ld, but few choices or alternatives regarding 
ways to learn new things have been provided 
for h im. (Aiel lo, 1975) People learn through 
their visual, auditory, and tactile senses. Some 
learn better by listening whi le others prefer 
reading, and most people prefer to manipulate 
materials physically whi le they are learning 
about them. Informal diagnostic techniques can 
be used by the teacher to determine how a child 
learns best. Consideration of such a learning 
style in developing his individual educational 
plan should greatly strengthen the total pro
gram. 

Measures of Adaptive Behavior 

The final area of assessment is adaptive behavior 
as reflected in both school and communi ty set
tings. The advisories provide that 

An assessment also should be made of the child's 
adaptive behavior in the school setting based on 
observations and records, and, where appro
priate, the use of adaptive behavior scales. Infor
mation from the home should include (1) the 
child's adaptive behavior in the home, commu
nity and neighborhood, as perceived by his par
ents or guardians or principal caretakers, (2) the 
sociocultural background of the family, and (3) 
the child's health and developmental history. 
(BEH,1974,p.28) 

California studies to determine the racial and 
ethnic composit ion of classes for the mentally 
retarded, showed that previous assessments 
clearly lacked measures of adaptability. Mercer 
(1975) reported: 

Although official' definitions of mental retarda
tion require "that an individual manifest defi
ciencies in both adaptive behavior and intellectu
al funct ioning," . . .we found that most 
community agencies, especially the public 
schools, were relying mainly on measures of 
'intelligence' in 'diagnosing' mental retardation. 
Ninety-nine percent of the labeled retardates 
nominated by the public schools had been given 
an intelligence test, but only 13 percent had 
received a medical diagnosis. The only measure 
of 'adaptability' was implicit. If a child's behavior 
violated the norms of the teacher and he was 
referred for psychological evaluation, he was 
judged to be maladapted. . . .No community 
agency systematically assessed the child's ability 
to perform complex nonacademic tasks in his 
home, neighborhood, and community. Assess
ment procedures were unidimensional. They 
focused only on the narrow band of behavior 
sampled in the psychometric situation. . . .(p. 
143) 

Traditional assessment procedures evaluate 
whether the child is meeting the expectations of 
one social system—the school. If he is referred by 
his teacher for psychological assessment, we 
know that he has somehow been identified as a 
"problem" and is not meeting educational 
norms. Standardized achievement tests and intel
ligence tests are formal assessments of compe
tence in terms of the norms of the school. There is 
a high correlation among all these assessment 
procedures because they all represent the expec
tations of a single social system which is the cul
ture bearer of the dominant society. To secure a 
multidimensional view of the child, we need an 
assessment in terms of the norms of social systems 
other than those represented by the clinician, 
psychologist, teacher, and school. 

In assessing a child's adaptive behavior, we 
wish to secure information about his social role 
performance in the family, neighborhood, and 
community as perceived by significant others in 



COMPREHENSIVE ASSESSMENT 39 

those social systems . . . The construct of adap
tive behavior includes both the development of 
skill in interpersonal relations and the emerging 
ability to play ever more complex roles in an ex
panding range of social systems. The sociological 
concept of the social role is the unifying focus, (p. 
154) 

Culturally and Linguistically Appropriate 
Assessment 

Another aspect of assessment addresses adap
tive procedures for chi ldren with linguistic or 
cultural differences. This is probably the most 
critical area of nondiscriminatory testing as it is 
implicit ly stated in P.L. 93-380. The BEH guide
lines recommend: 

A procedure also should be included in terms of a 
move toward the development of diagnostic-
prescriptive techniques to be utilized when for 
reasons of language differences or deficiencies, 
non-adaptive behavior, or extreme cultural dif
ferences a child cannot be evaluated by the 
instrumentation of tests. Such procedures should 
insure that no assessment will be attempted when 
a child is unable to respond to the tasks or behav
ior required by a test because of linguistic or cul
tural differences unless culturally and linguisti
cally appropriate measures are administered by 
qualified persons. In those cases in which ap
propriate measures and/or qualified persons are 
not available, diagnostic-prescriptive educa
tional programs should be used until the child has 
acquired sufficient familiarity with the language 
and culture of the school for more formal assess
ment. These evaluation procedures should also 
assure that persons interpreting assessment infor
mation and making educational decisions are 
qualified to administer the various measures and 
qualified to take cultural differences into account 
in interpreting the meaning of multiple sets of 
data from both the home and the school. 
(BEH,1974,p. 29) 

The first step that should betaken in testing chi l 
dren who may have problems coping wi th as
sessment instruments is to sensitize the exam
iner and those who wi l l be using the test results 
to the potential biases inherent in the protocols. 
Examiners and teachers who have themselves 
taken sample tests developed to demonstrate 
biases have a much better idea of what the child 
faces.(Nazzaro, 1975) 

There has been some hope that culture free, 
or culture fair tests wou ld be the answer to as
sessment problems, but l itt le success is discerni
ble in developing such instruments. According 
to Henry C. Dyer of Educational Testing Servi

ces, "There are only two condit ions under 
which a test can be culture fair: (1) either the 
learning required to perform acceptably on the 
test is commonly and equally available to all 
people of all cultures, or (2) the stimulus mate
rial on the test is completely novel to all people 
of all cultures. Neither of these condit ions is ob
tainable." (Purvin, 1975) 

Podilla and Garza (1975) note that "efforts to 
develop culture-free tests were doomed to fai l
ure f rom the beginning. All human experience 
is modulated by human society, and no test can 
be experience free. The materials used in the 
test, the language of the test, the manner of get-
t ing the testee to respond, the criteria for 
choosing which responses to record, the cate
gories into which responses are classified, the 
test's validity criterion—all are culture bound . " 
Translated tests are also rife wi th problems be
cause of the number of dialects, the scarcity of 
normative data, and the lack of experienced ex
aminers. 

The most valuable phrase in the BEH directive 
regarding adaptive procedures for chi ldren 
wi th linguistic or cultural differences is " I n 
those cases in which appropriate measures 
and/or quali f ied persons are not available, 
diagnostic-prescriptive educational programs 
should be used . . ." Implementat ion of this 
directive wil l result in less use and dependence 
upon the IQ number and perhaps a diminishing 
of the self ful f i l l ing prophecy phenomenon, 
that a chi ld was expected to achieve only to the 
degree that was suggested by the IQ number. 

Reasonable Evaluation Procedures 
and Instruments 

Although no specific tests are recommended by 
the BEH guidelines, there is a statement con
cerning the selection of evaluation materials 
that meet the test of reasonableness. 

The various evaluation materials and procedures 
used for purposes of classification and placement 
of handicapped children should meet a test of 
reasonableness in the eyes of competent profes
sional persons and informed laymen; and such 
procedures should be administered by qualified 
persons under conditions which are conducive to 
the best performance of the child. (BEH,1974,p. 
26) 

Meet ing a test of reasonableness is open to 
broad interpretat ion, but surely one dimension 
of reasonableness would be to insure that the 
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assessment procedures used are appropriate for 
the individual chi ld. If a chi ld is unable to re
spond correctly to a test i tem because of cir
cumstances unrelated to the test, then the test is 
unreasonable or unfair. There are three types of 
problems a child may have: problems of recep
t ion or percept ion, problems of expression, and 
problems of conceptualization. 

Blind chi ldren, deaf chi ldren, some learning 
disabled chi ldren, and chi ldren who do not un 
derstand English wou ld be examples of young
sters wi th receptive or perceptive problems. 
Chi ldren who have physical l imitations such as 
cerebral palsy, those who have speech prob
lems and youngsters who speak a language o th 
er than English as a primary language, or who 
speak a dialect, have expressive problems. 
Finally, there are those chi ldren who cannot 
conceptualize or process the questions being 
asked because of some central nervous system 
dysfunction or because of a different conceptu
al, cultural, or racial frame of reference. (Nazza-
ro, 1975) 

Most psychologists who do assessment in the 
schools do not have a broad knowledge of alter
native instruments specifically designed for 
chi ldren with special needs. One can look at a 
"psychological" almost anywhere in the coun
try and f ind the results of a WISC or Binet, a 
Wide Range Achievement Test, a Bender Ge-
stalt, and perhaps some type of psycholinguistic 
test. The narrative wil l probably state that the re
sults of certain subtests or items are not valid be
cause of the child's specific handicap, but the 
scores are nonetheless recorded. In the case of 
group tests, chi ldren w i th hearing handicaps are 
unable to receive the instructions, chi ldren wi th 
visual perceptual handicaps are unable to read 
the test material, chi ldren with different con
ceptual frames of reference (which may include 
gifted children) do not always select the "bes t " 
mult iple choice answers. One way to meet the 
test of reasonableness, then, is to make sure that 
professional persons, informed laymen, and 
qualif ied examiners are thoroughly acquainted 
with potential mismatches between particular 
assessment instruments and an individual's l im
itations. 

Development of an Individual 
Educational Plan 

One of the most revealing exercises in which a 
school psychologist can engage is to present a 
teacher wi th a cumulative record and pre-1975 

psychological evaluation of a child and ask that 
teacher to develop educational plans f rom the 
information. Generally, it can't be done; per
haps, it can't be approached. The kind of infor
mation collected through testing has generally 
been of l itt le use in terms of helping a teacher 
plan a program. The BEH guidelines address this 
problem and focus on the intent of evaluation: 
"The intent or effect of the evaluation should be 
the development of an educational plan for the 
chi ld, based on a description of his/her 
strengths and weaknesses. Whenever possible, 
parents should participate in the development 
o f t he educa t i ona l p lan for the c h i l d " 
(BEH,1974,p. 27). 

This advisory is no longer simply a recom
mendat ion. The long debated Senate Bill 6, now 
P.L. 94-142 requires each local educational 
agency in the state to maintain an individualized 
wri t ten education program for each handi
capped ch i ld , review it at least annually, and re
vise its provisions when appropriate with the 
agreement of the parents or guardian of the 
handicapped chi ld. 

P.L. 94-142 defines " indiv idual ized education 
p rogram" as fol lows: 

A written statement for each handicapped child 
developed in any meeting by a representative of 
the local educational agency or an intermediate 
educational unit who shall be qualified to pro
vide, or supervise the provision of, specially de
signed instruction to meet the unique needs of 
handicapped children, the teacher, the parents 
or guardian of such child, and, whenever approp
riate, such child, which statement shall include 
(A) a statement of the present levels of educa
tional performance of such child, (B) a statement 
of annual goals, including short-term instruc
tional objectives, (C) a statement of the specific 
educational services to be provided to such child, 
and the extent to which such child will be able to 
participate in regular educational programs, (D) 
the projected date for initiation and anticipated 
duration of such services, and (E) appropriate ob
jective criteria and evaluation procedures and 
schedules for determining, on at least an annual 
basis, whether instructional objectives are being 
achieved. 

When an evaluation is undertaken wi th the 
intent ion of developing an educational plan, 
the approach to the total assessment process 
changes from one of identif ication to one of de
terminat ion of what the chi ld knows and does. 
This can provide a baseline f rom which to pro
ject what the child should be able to do and how 
long it wi l l take to learn how to do it. The CORE 
Evaluation Manual developed by the Depart-
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ment of Education in Massachusetts presents 
some useful guidelines. (Audette, 1974) No one 
should be asked to describe what the student 
does not do or cannot do ; such descriptions are 
of l imited usefulness. The entire emphasis of 
this process should be positive—what the stu
dent does. Such informat ion can be derived 
f rom information about performance observed 
under special condit ions and further tested by 
team members. Constraints imposed upon the 
student's performance should be derived f rom 
information provided by a physician. Based on 
this informat ion, objectives which are very spe
cific and readily observable can be prepared in 
detail for the student. 

The heart of the educational plan is the speci
fication of objectives which wil l result in the 
provision of a quality education for that student. 
Three criteria must be met in out l in ing these 
objectives: 

1. They must be developmental rational: that 
is, if the student is using two word sentences, 
the objective should indicate that the stu
dent wi l l be using three, four, and five word 
sentences. The long term goal wi l l be that the 
student wi l l use compound/complex sen
tences, but the most immediate objective 
should indicate gradual increments toward 
that ult imate goal. 

2. They must be sensitive to parental priorities. 
If the student is demonstrating acting out be
haviors, such as hitt ing people or destroying 
property, objectives should be set to e l imi
nate this behavior so that the student can 
funct ion in an increased number of envi
ronments, thereby increasing the student's 
options. 

3. Most important, all objectives must relate to 
the student's movement toward a less restric
tive setting. Therefore, if a student is in a sub
stantially separate program, objectives 
should be established so that, when met, the 
student is placed in more normal education 
programs for at least part of the day. 

There is no doubt that some kind of assessment 
is necessary and desirable in order to let the 
chi ld, the teacher, the parents, and others in
volved in the educational process know 
whether or not there has been a change in the 
desired direct ion as a result of instruction. The 
most promising kinds of assessment for this pur
pose may well be a combinat ion of cr i ter ion ref
erenced tests to f ind a beginning point, and 
then continuous measurement techniques to 
determine how learning is progressing. 

Al l evaluation procedures have potential b i 
ases and any "one shot" sample of behavior, 
whether it be a test, an observation, or any other 
technique, tells l itt le about a person's ability to 
learn. Only by sampling over t ime can one gain 
a fairly accurate picture of a child's potential. 
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ALAN ABESON 

Confidentiality and Record Keeping 

• Peg Gorham (Gorham et al., 1975) the parent 
of a handicapped chi ld, suggests to other par
ents that in dealing wi th the publ ic schools they 
should "ask for copies of your child's records." 
She adds, however, "You probably wi l l not get 
them. " This directive and predict ion describe 
well the situation that has existed for many years 
in American education for both parents of han
dicapped and nonhandicapped chi ldren. 

In recent years many problems in record 
keeping, record fabricating, and record sharing 
by the public schools have been described: 

• Information about chi ldren and their parents 
was often collected wi thout informed con
sent f rom the parents or even the opportuni ty 
for them to provide in formed consent. 

• Permission for collecting informat ion for 
specific purposes was often subsequently dis
regarded and the same information was used 
for different purposes. 

• As a matter of policy schools have fai led to 
inform parents as to the contents of a child's 
records and the purposes for which the re
cords were maintained and used. 

• Schools have refused to make available 
copies of a child's records or information 
about them when sought by parents, thus 
el iminating any possibility for an external re
view of the accuracy and appropriateness of 
the records. 

• Schools have not automatically destroyed 
unneeded records on a periodic basis dur ing 
a child's school career or at the conclusion of 
the educational program at that school. 

• There has been a lack of appropriate policies 
and procedures to control which school per
sonnel may have use of the school records 
and for what purposes. 

RECORD KEEPING ABUSE 
AND THE HANDICAPPED 

As indicated, these problems have occurred 
with regard to all chi ldren in school. However, 
the l ikel ihood of exceptional chi ldren and their 
families being subjected to these practices is 
even greater. There are many reasons for this 
greater vulnerabil i ty, including the fo l lowing: 

• The nature of being identif ied as exceptional 
and possibly or definitely in need of special 
education services requires the collection 
and maintenance of greater amounts of data 
than is needed for nonhandicapped chi l 
dren. 

• The genera l l y increased sensi t iv i ty of 
educators to the positive and negative impl i 
cations of labeling chi ldren as exceptional en
courages school systems to produce and col
lect documentat ion. 

• Obtaining services f rom mult ip le agencies, 
which is often required for the appropriate 
education of exceptional chi ldren, often 
leads to less than adequate control l ing and 
moni tor ing mechanisms wi th regard to the 
sharing of informat ion. 

• Parents of handicapped chi ldren in many 
cases are so desperate to obtain services for 
their chi ldren that, even when aware that er
roneous information is being recorded, they 
do not object for fear that the opportuni ty for 
those services wi l l be wi thdrawn. 

• Since many programs for the handicapped 
are isolated in special schools and other facil i
ties, records are often maintained wi th the 
program wi thout adequate col lection and use 
policies. 

RECORD KEEPING AND THE COMPUTER 

In addit ion to the abuses described above, the 
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increasing use of computers to record and gen
erate information poses another potential 
problem for the handicapped. In 1972 recogni
t ion of the potential dangers of advanced tech
nological systems in record keeping led the 
then Secretary of Health, Education, and Wel 
fare, Elliot Richardson, to establish the Secre
tary's Advisory Commit tee on Automated Per
sonal Data systems. 

The first committee role was to define 
personal data. It was considered to be 

all data that describe anything about an individ
ual, such as identifying characteristics, measure
ments, or test scores; that are evidence of things 
done by or to an individual, such as records of f i
nancial transactions, medical treatment, or other 
services; or that afford a clear basis for inferring 
personal characteristics or things done by or to an 
individual, such as the mere notation of an indi
vidual's presence in a place, attendance at a 
meeting, or admission to some type of service in
stitution. (Martin & Parsons, 1973) 

The most important work of this committee 
was its five principles governing data collection 
systems for personal data. These principles can 
effectively serve to guide school district practice 
regardless of whether or not such systems have 
been automated. The five principles established 
were: 

1. There must be no personal-data recordkeep
ing systems whose very existence is secret. 
2. There must be a way for an individual to find 
out what information about himself (or herself) is 
in a record and how it is used. 
3. There must be a way for an individual to 
prevent information about himself that was ob
tained for one purpose from being used or made 
available for other purposes without his consent. 
4. There must be a way for an individual to 
correct or amend a record of identifiable infor
mation about himself. 
5. Any organization creating, maintaining, using, 
or disseminating records of identifiable personal 
data must assure the reliability of the data for 
their intended uses and must take precautions to 
prevent their misuse. (Martin & Parsons, 1973) 

THE BUCKLEY AMENDMENT 

In 1974 the US Congress' response to the record 
keeping and problems of confidential ity de
scribed above became law in the form of The 
Family Educational Rights and Privacy Act (Title 
V, Sees. 513,514, P. L. 93-380), otherwise known 
as the Buckley Amendment . The purpose of this 
statute is to give to all parents of public school 

students under 18 the right to see, correct, and 
control access to student records. (Most of the 
discussion of the Buckley Amendment is taken 
or adapted f rom Your School Records, 1975.) 

Under the provisions of the Buckley Amend
ment, schools are required to notify all parents 
of their legal rights. This should include a de
scription of the procedures for obtaining access 
and for removing false or misleading material. 
Any school that receives federal education 
funds f rom the Off ice of Education (OE) must 
fo l low the procedures required by the federal 
law. Most public schools and universities re
ceive money through at least one OE program. 

The Buckley Amendment provides that all 
"records, files, documents and other materials 
which contain information directly relating to a 
student," and which are maintained by an edu
cational agency, such as an elementary school, 
an office of a school district, or a university must 
be available wi th in 45 days of a request. The only 
student records that are exempt f rom this provi
sion are: 

1. A teacher's or counselor's "personal notes" 
(notes that a school official makes for his or 
her own use and that are not intended to be 
shown to anyone else, except a substitute). 

2. Records of school security pol ice, if they are 
kept separate f rom the rest of the school's 
files, if the security agents do not have access 
to any other school files, and if they are used 
for law enforcement purposes only wi th in 
the local area. 

3. Personal records of school employees. The 
location of the record does not matter; disci
pline folders, health files, and grade reports 
and other records found in a cumulative 
folder are all covered. Schools are required 
to provide parents with a list of all the records 
maintained on students. 

Whi le the Buckley Amendment permits 
individuals over 18 years of age to see their own 
records, no matter how long ago graduated or 
how recently enrol led, there are some addi
tional records that can be wi thhe ld : 

1. Psychiatric or " t reatment" records (but 
parents or those over 18 can let a doctor of 
their own choice look at them). 

2. Confidential letters of recommendation 
placed in a college f i le, prior to January 1, 
1975, which have been used only for the pur
poses for which they were requested. 

3. Financial records of parents. 



CONFIDENTIALITY AND RECORD KEEPING 45 

Those over 18 who have applied to a school but 
have not been accepted, do not have a right, 
under the Buckley Amendment , to see records 
collected dur ing the application process. The 
act also specifies that schools may not destroy 
the records after they have been requested. 
Further, parents have the right to examine the 
records personally and school officials are in v i 
olat ion of the law if they agree only to read to 
the parents f rom the records. Parents also have a 
right to receive an explanation of any items in 
the record that they do not understand. Under 
the Buckley Amendment , parents may obtain 
copies of the records when the records are 
transferred to another school and when infor
mation is released to third parties. In addi t ion, if 
receiving copies is the only practical way par
ents can obtain access (for example, when the 
parents are in California and the records are in 
New York), the school is responsible for making 
copies. Local school regulations wi l l govern re
quests for copies in other situations and wi l l also 
establish the amount that can be charged for 
each copy. Parents also have the right to see the 
records for purposes of taking notes. 

If the parents feel that any information con
tained in the record is false or misleading, they 
can informally request of school officials that it 
be corrected or discarded. If the school officials 
refuse, the parents may request (in writ ing) a 
hearing. The hearing should be a meeting be
tween the parents and school officials, which is 
presided over by an impartial hearing officer. 
The purpose is to let each side present evidence 
about the school record in dispute and to let the 
hearing officer decide who is right. Each school 
must establish its own procedures for conduct
ing hearings. These rules wi l l determine who is 
permit ted to act as a hearing officer and how 
long it wi l l be unti l a decision is reached. The 
procedures must comply with federal regula
tions, which call for scheduling the hearing 
wi th in a "reasonable" period of t ime. Parents, 
as in placement hearings, have the right to bring 
counsel or other persons to help support their 
posit ion. If the decision reached is against the 
parents, they may insert into the record a wr i t 
ten statement of their objections to the mate
rial, indicating why they th ink it is false, mislead
ing or inappropriate. 

The act also specifically limits who may use a 
child's records wi thout parental consent: 

1. School officials in the same district w i th a 
" legi t imate educational interest." 

2. School officials in the school district where a 

child intends to transfer (but only after the 
parent has had opportuni ty to request a copy 
of the records and to challenge their 
contents). 

3. Various state and national education agen
cies, when enforcing federal laws. 

4. Anyone to whom the school must report 
information as required by state statute in 
force prior to November 19,1974. 

5. Accreditation and research organizations 
helping the school. 

6 Student financial aid officials. 
7. Those with court orders. 

Under federal law, police, probat ion officers, 
and employers cannot see or receive informa
t ion f rom student records wi thout obtaining 
parent consent. However, if before November 
19,1974, a state had in effect a statute requir ing 
schools to give these individuals such data, then 
schools in that state have the discretion to do so. 

Finally, the act requires that with each child's 
records the school must keep a list of everyone, 
except school employees, who requests and re
ceives information about the chi ld. The act also 
gives parents a right to see that list. 

A SPECIAL CONCERN 

The Buckley Amendment and the recommen
dations of the Secretary's Advisory Committee 
on Personal Data Systems are testimony to the 
fact that in the past record keeping and their use 
for all citizens, and especially those who are ex
ceptional, have been inadequate. In addit ion to 
the Buckley Amendment , the Congress in the 
same act also addressed records specifically re
lating to the handicapped when it required the 
states to adopt amendments to their state plans 
for fiscal year 1976 providing that "policies and 
procedures that are developed regarding the 
identif ication and location of all handicapped 
chi ldren wil l be established in accordance wi th 
detailed criteria prescribed by the Commis
sioner to protect the confidential i ty of such data 
and information by the state" (Sec. 613(b)). 

Those who implement these policy directives 
as they provide education for exceptional chi l 
dren must recognize first that 

where information privacy is concerned, the ex
ceptional child may dwell in a special limbo 
created by inferior status as a child; the additional 
stigma of disease, deviance, or extraordinary abil
ity; and the general obscurity of the laws and cus
toms governing the use of personal information 
in this society. (Lister, 1975, p.546) 
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Second, they must realize that 

when record information is incorrect or inap
propriate to the decision being made, or when it 
is shared with persons who may misinterpret its 
meaning, it may perpetuate a wrongful or mis
leading characterization of the individual's hab
its, abilities, or conduct. Asa result, we must con
tinually reconsider the policy questions of how 
wide and deep we wish our institutional memo
ries to be and how readily information from them 
should be shared. (Lister, 1975, p. 545) 
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RICHARD A. JOHNSON 

Renewal of School Placement 
Systems for the Handicapped 

D Stated qui te directly, educators by and large 
are operat ing anachronistic special education 
referral and placement systems and are con
doning, if not propagating, policies and practi
ces which are generally inimical to the needs 
and rights of students. The day to day business 
of matching a school's human and material re
sources to the unique needs of an individual 
handicapped student has, in the history of edu
cation for the handicapped, been characterized 
by the fo l lowing: 

• Referral of a student to special education for 
assistance based on a problem the teacher is 
having wi th the student rather than on spe
cific and clearly identi f ied student needs. 

• The not ion that a system supported by, in 
many cases, less than 5% of school district re
sources can effectively replicate a quality i n 
structional program and succeed where " r e g 
ular" educat ion, supported by 95% of the 
resources, has failed. 

• The assumption that special educators have in 
their operational system major theory, 
technology, materials, or instructional magic 
not available to teachers at large. 

• The misuse of one form of providing special 
instruction and services—the special class. 

• The wholesale placement of handicapped 
chi ldren in normal programs wi thout atten
t ion to adequate evaluation and procedural 
safeguards under the guise of least restrictive 
alternative programing. 

• The documented tendency for permanence 
and rigidity in placement process and 
outcome—the "doo r wi th the handle only on 
the outs ide" syndrome (Johnson, 1975). 

• A paternalistic, jargon saturated, and some
times overbearing way of dealing wi th par
ents of handicapped children and wi th stu
dents themselves. 

• A linear and centralized decision model for 
allocation of resources to meet individual stu
dent needs. 

• A data base for determining student needs 
and for allocating resources which misuses 
and overuses norm referenced, culturally 
based tests and sociodemographic data. 

• Lack of organizational checks and balances 
against the poorly considered and sometimes 
capricious student related placement deci
sions made by individual regular or special 
education school staff. 

• Tacit organizational and communi ty approval 
of wait ing lists for evaluation services and for 
placement openings. 

• Poorly def ined and conducted methods for 
intra- or interstaff communicat ion, resource 
sharing, assignment of responsibility, and for 
general case management and coordinat ion. 

• Excessive use of staff t ime and placement 
r e s o u r c e s o n d i a g n o s t i c s t u d y a n d o n 
selection-rejection decisions, with l i tt le t ime 
spent on individualized program planning. 

• Overdependence on use of pernicious labels 
and classification systems to justify provision 
of services. 

• Limited commitment of human and material 
resources to the assessment and placement 
funct ion and process. 

• Lack of formal policy to govern and guide the 
referral and placement process, along wi th 
poorly def ined processes and procedures. 

O b v i o u s l y no t every schoo l system 
operates a referral and placement system char
acterized by all of these ills, but these character
istics in major part still exemplify most special 
education school referral and placement sys
tems. These characteristics are clearly a part of 
our history and current practice. Many schools 
have not yet begun to heed the message that 
referral and placement systems described by 
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these characteristics must be renewed. Failure 
to do so places the school board and its practi
tioners not only out of step wi th their moral and 
ethical responsibility, but also with responsibili
ties defined in case law and, in many cases, in 
statutory law. 

THE SYSTEM IN OPERATION 

How do most placement systems operate? If 
one were to analyze several systems over the 
past few years, a general composite of the refer
ral and placement process would emerge. 

The Red Flag Component 

First, t he regu lar class teacher iden t i f i es a 
student wi th a problem and generally sends in a 
"referral f o r m " for testing. This is the regular 
class red flag component. Wi th in this compo
nent the regular class teacher's primary respon
sibility is to determine that a problem exists and 
to complete a referral fo rm requesting further 
testing. 

Typically, this fo rm only requires data availa
ble in the student's cumulative folder, some 
open ended comments, and a signature. Com
ments recorded on the referral fo rm are usually 
quite general (Alan can't learn, or Alan can't 
keep up wi th the class, or Alan doesn't seem to 
like school, or Alan is fail ing in all his work , etc.). 
The comments are based on the feelings of the 
teacher rather than on systematic observation 
and recorded data on specific performance 
tasks. 

By making this rather simple step, the teacher 
is generally divested of further major responsi
bil ity for ensuring improved programing for the 
student in question. By and large, the teacher 
conducts business as usual, and the student re
ceives few program modifications whi le eval
uation is pending. In a sense, the teacher shifts 
the burden of responsibility by making the re
ferral , and the student goes into an educational 
holding pattern pending "exper t " evaluation. 

Request for Testing Component 

The second step in the typical referral process is 
the transmittal of the teacher referral for testing 
f rom the school principal to the special educa
t ion department or to the school psychological 
services unit , depending on the organization of 
the particular school district. In most cases, l im
ited attempts are made by the school principal 

either to validate the referring teacher's notions 
about the student in question, or to attempt to 
provide modif ication and/or instructional im
provement wi th in the scope of the general edu
cation resources at the immediate command of 
the principal. 

Wi th in this type of referral system the 
principal, in many cases, is primarily a traffic 
manager for the f low of referrals f rom teachers 
to special education for securing psychological 
and/or other special education services. A l 
though one can think of many individual pr inci
pals who at this point in the referral system exer
cise major creativity in attempting to program 
or reprogram for the individual wi th in the limits 
of general education resources and staff, there 
are many who do not do so for whatever reason. 

Psychological Testing Component 

The third step in the typical referral process is 
the psychological evaluation. Historically, both 
by statutory requirements and by precedence, 
the individual psychological examination, ad
ministered by a certif ied school psychometrist 
or psychologist, has been the gatekeeping pro
cess for entry into most types of special educa
t ion. Some type of informed clinical authoriza
t ion f rom one generally external to the referring 
school and f rom someone considered as an ex
pert is usually required. 

This step in the typical referral process has 
been one of the major problems in delivering 
school services, however def ined, to handi
capped chi ldren. First, there are too few trained 
school psychologists available to conduct the 
number of individual psychological examina
tions required by the number of referrals made 
by teachers. Second, after what is typically a wait 
of many months and sometimes a year or more, 
the school psychologist wi l l complete the exam
ination and send a report of the findings back to 
the referring school. 

The psychological report, in its implication 
for day to day instruction and case management 
of the student in question, typically holds litt le 
more than the information already prepared 
and presented by the local school personnel. 
Rarely wi l l the school psychologist say there is 
not a problem if the school personnel say there 
is a problem. Also, this type of referral operation 
places some pressure on the school psycholo
gist to make a certif ication or at least a clinical 
judgment as to whether or not this chi ld is hand
icapped, to assign some type of category or 
label to that handicap, and to recommend a 
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placement. Deliberate and prospective instruc
tional strategies or classroom techniques are 
rarely suggested. 

The principal outcomes of the individual 
psychological examination report are the cert i
f ication that there is a problem wi th the learning 
and/or adjustment of the student in question, 
and the assignment of a particular categorical 
label or classification to this problem. 

This step in the process, culminated by the re
port of an individual psychological examina
t ion , is of l imited util ity in the process of 
improving instruction for individual handi
capped students, and it represents a major bot
tleneck in the delivery of services for students 
with learning and/or adjustment difficulties. It 
simply takes too long to obtain the psychologi
cal examination; few persons f rom the referring 
school make any program modifications or 
changes dur ing the wait ing per iod; and the in 
formation eventually gained is generally lacking 
in daily uti l i ty. Furthermore, this step heavily 
condit ions and limits options for next steps. 

Since the modal response f rom the school 
psychologist has been to agree that there is a 
problem, that the problem can be categorized 
and classified as some type of handicapping 
condi t ion, and that a special class for the educa-
ble mentally retarded (or some other service or 
category) is probably indicated, the only histori
cally appropriate response is to request a special 
education placement. After all, as many class-
room teachers have said, "Regular class 
teachers are not skilled to teach retarded (brain 
injured, learning disabled, etc.) ch i ld ren ! " 

From the t ime of certif ication by a competent 
expert that the child is handicapped and that 
special education placement is indicated, the 
expectations of the classroom teacher and pr in 
cipal that they can effectively design and carry 
out instruction for the student in question are 
seriously lowered. Their energies and efforts are 
generally focused on the next step: securing the 
recommended special education services f rom 
the district special education department. 

Referral for Direct Services Component 

The four th step in the process is the referral to 
the special education department for some type 
of program placement. The referring school 
wi l l , by various means, collect data and com
plete forms as required by the department, wi l l 
include the school psychologist's report, and 
wil l transmit the data on a standard referral fo rm 

to the special education department. Again, the 
type of information requested of the school 
leans heavily on social, demographic, and norm 
referenced data. 

Typically, as the discussion on step 6 wi l l 
indicate, all special education programs and 
services are operating at or over capacity, and 
the school's request is added to the wait ing list 
for similar services. Under this system, an 
aggressive and/or influential or persistent 
school principal or parent can, by applying 
pressure, cause a placement to be made or a ser
vice assigned. A school which waits patiently 
may wait, and wait, and wait. Once again the 
process of meeting a student's special educa
tional needs has developed rigor mortis. 

What else can be done? The teacher has 
identif ied a student in need of more than 
she/he can provide and has taken the appro
priate steps to refer the chi ld for a diagnostic 
study. The principal has aff irmed the teacher's 
judgment, has authorized the diagnostic study 
referral, and has sent it to the appropriate place. 
The psychologist has seen and tested the stu
dent and has wri t ten a report and transmitted it 
to the school principal. The principal has com
pleted another referral, this t ime for a specific 
special education placement or service, and the 
referral has been forwarded to the special edu
cation department. 

Validating the Referral Component 

The fifth step, that of determining the validity of 
the school's referral for special education ser
vice and assigning services or placement to the 
student, can also be a protracted one. 

If the school psychologist has tested the 
student and has recommended some type of 
special education placement or service, the stu
dent is almost certain to be declared eligible for 
service by the director of special education. 
Wi th this declaration of el igibi l i ty, in most 
school systems the student becomes in major 
part the responsibility of the special education 
department. If the department is unable to de
liver the expected service, they earn the respon
sibility for the student's cont inued failure. 

Al though the student generally remains in 
the regular classroom and his/her teacher has 
day to day responsibility, the burden of 
accountability rests wi th the special education 
department. They are the ones who are not de
l ivering the service, whi le all others—teacher, 
principal, psychologist—have done all that was 
expected of them. 
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The Waiting List Component 

The sixth and last step in the referral process, 
placing the request on a wait ing list, takes place 
only if there are no services or placement availa
ble. As previously noted, this is a highly proba
ble event, since the number of referrals for spe
cial education is usually at least twice as great as 
the available service openings. 

When the student is placed on a wait ing list, 
several things occur. By taking the only action 
available to them, the special education depart
ment has also, in part, shifted the accountability 
burden to someone else. If the student is on a 
wait ing list, and if the department has formally 
requested addit ional monies for additional pro
gram capacity, then the burden is in major part 
shifted to the superintendent. 

I f t he s u p e r i n t e n d e n t has reques ted 
additional services for special education f rom 
the board of education and the board has not 
approved the request, then the board becomes 
accountable. Whi le there is now some prece
dent for holding individual board members re
sponsible for their decisions, it is still di f f icult to 
hold a board of education accountable except 
at the polls. As a result, this type of referral sys
tem is generally wi thout accountabil ity. The fai l
ure to provide some type of needed special 
education services rests wi th no one individual, 
but is diffused throughout the organization. 

In this type of linear referral system, even 
though everyone does what is expected of 
them, students w i th major learning or adjust
ment problems or other handicaps may not re
ceive the necessary program modifications or 
special services. 

Obviously, there are many variations on this 
referral and placement system theme in school 
districts across the country. There are also many 
school districts which are making serious at
tempts to renew their referral and placement 
systems. However, the modal response is still to 
establish and maintain systems which (a) have 
linear decision making processes, (b) contr ib
ute to excessive labeling and classification of 
students, (c) reinforce the teacher in his/her 
expectation that she/he cannot teach the hand
icapped, (d) stimulate referrals to specialized 
settings and diminish the responsiveness and 
coping power of the regular system, (e) result 
in a static programing condi t ion for the student, 
(f) provide for l itt le parent input and involve
ment, (g) neglect to provide for periodic 
reevaluations, and (h) diffuse accountabil ity. 

THE POLICY RESPONSE 

What has been the policy response to the 
inadequacies and inequities of this type of stu
dent related decision system? Frankly, although 
there have been and are a few professional spe
cial educators speaking out on related issues, 
the courts were the major precipitators of the 
current policy response. The equal right of all 
handicapped persons to a free publ ic educa
t ion , the right of parents and students to pro
cedural safeguards guaranteed by the Consti tu
t ion , and the right of students to the least 
restrictive placement possible have all been af
f i rmed by many court decisions, including 
PARC v. Commonwealth of Pennsylvania (334 F. 
Supp. 1257 [E.D. Pa., 1971] and 343 F. Supp. 279 
[E.D. Pa., 1972], Consent Agreement) and Mills 
v. Board of Education of the District of Colum
bia (348 F. Supp. 866 [DDC, 1972]). In addi t ion, 
the right of students to nondiscriminatory test
ing processes and procedures was aff irmed in 
tarry P. v. Riles (343 F. Supp. 1306 [N.D. Cal., 
1972]) and Diana v. State Board of Education (37 
RFP [N.D. Cal., January 7,1970]). 

Following these and other court cases, federal 
and state governments have begun to act. 
Congress, in its amendments to P.L. 93-380, re
quired states desiring to make use of federal 
monies for education of the handicapped to 
provide due process for parents, to provide ful l 
service, to ensure culture fair testing, and to 
meet the requirements of the doctr ine of least 
restrictive alternative. US Off ice of Education 
guidelines detail implementat ion of these 
amendments. In addi t ion, the US Off ice of Civil 
Rights has recently issued a directive that 
schools shall provide for education in the least 
restrictive alternative and should drastically re
duce the use of special segregated classes. 

Several states have also recently modif ied 
their statutes related to special education and 
now require ful l service, due process, nondis
criminatory testing, and application of the doc
tr ine of least restrictive alternative. Among 
these are North Carolina, Massachusetts, and 
Wisconsin. 

There is, then, strong legit imation and incen
tive for schools to renew existing referral and 
placement systems. A strong superordinate po l 
icy posture clearly exists. It is no longer appro
priate or legal to deny or overlook the right of 
parents to be involved in the decision making 
process, to place students in highly restrictive 
environments wi thout prior documented ex
perience in less restrictive environments, to use 
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irrelevant and sometimes discriminatory data in 
making referral and placement decisions, or to 
deny services where they are clearly needed. 

RENEWAL AT THE LOCAL SCHOOL 
DISTRICT LEVEL 

Local school districts wi l l have to initiate 
immediate action targeted on renewing their 
referral and placement decision systems. The 

< type and extent of action or response each dis
trict wi l l need to make wil l obviously be deter
mined by several variables, including the type of 
system now in operation and the degree to 
which state statutes and regulations require 
anachronistic placement systems. However, 
some action wil l need to be taken by all school 
systems. 

What are some actions that need to be taken? 
Are there some general requirements or criteria 
that need to be addressed? Are there any exist
ing referral and placement systems which ad
dress these criteria? What actions by local 
school districts wi l l be necessary? 

Criteria for Renewal 

An assessment of the current system for referral 
and placement wi l l need to be made, including 
an analysis of the degree to which the system 
does or does not meet sound criteria for an ef
fective referral and placement decision system. 
Based on court action and professional op in ion , 
several criteria are suggested: 

• The parents and/or student must be involved 
in all aspects of the assessment and program 
planning decision process. 

» The responsibility of local school staff for 
serving most of the handicapped in the local 
school should be aff irmed 

• Compliance wi th the doctr ine of least 
restrictive alternative must be insured. 

• Decisions about placement and management 
of handicapped students should be made on 
a team basis rather than on an individual basis. 
These teams should always include as partici
pants the referring teacher(s) and the parent. 

• Periodic reevaluations should be an integral 
component of the system. 

• Performance based culture fair assessment 
systems must be used, and use of chemical 
labels or categorical classification systems 
should be avoided. 

• Accountabi l i ty for action and outcome at all. 
stages of the process must be clearly speci
f ied. 

• Response t ime between initial teacher refer
ral and complet ion of necessary assessments 
should be no more than two weeks. No more 
than two weeks should elapse between com
plet ion of the assessment and actual delivery 
of some type of service or implementat ion of 
an individualized program plan. In other 
words, students who have been identif ied as 
in need of modi f ied programs and/or extra 
services should be in a "ho ld ing pat tern" for 
no more than an absolute maximum of four 
weeks. 

• A def ined administrative approval process 
should be available for parents and for school 
staff. 

• Due process procedures must be afforded the 
parent or surrogate parent if informed paren
tal consent can not be obtained and the 
school intends to proceed with a special edu
cation placement. 

• The referral and placement system should be 
based on wri t ten policy, processes, and 
procedures, and these should be evaluated at 
least annually to assess cont inued relevance 
and util ity. 

Recommended Actions: Policy 

In assessing and using this list of important crite
ria, in adding others as appropriate, and in plan
ning specific actions, it might be useful for 
schools to categorize the necessary actions into 
clusters. For example, renewal of a special edu
cation referral and placement system wil l re
quire action in several areas:! policy, process/ 
procedure, and programming. 

Several suggested policy actions are pre
sented in Figure 1. This checklist can be used as 
an action needs assessment in the policy area. It 
lists policy actions considered by this author to 
be a min imum policy response. 

In reviewing special education referral and 
placement systems, it is not sufficient merely to 
discuss important policy issues. These issues 
must be affirmatively translated into policy 
statements, and they must be adopted by the lo
cal board of education. In this respect, every no 
or in process response on the policy action 
checklist should be fo l lowed by a t imel ine for 
implementat ion and a list of obstacles which 
may need to be prospectively addressed. 

One should not consider avoiding this policy 
action step on the grounds that sufficient policy 
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exists at the state and/or federal level. The ex
tensive changes required in local district opera
tions are best preceded by policy discussion and 
resolution at the local level, as there are many 
educators in every school district who are con
tent wi th the present system and who wi l l , in 
either overt br covert fashion, reject or under
mine the effort. This is not recorded as an indict
ment of educators, but simply as a fact. There 
wil l be individuals who resist the changes re
quired to implement a philosophically relevant 
and legally sound referral and placement deci
sion system. 

Supportive policy at the federal and state 
level is certainly helpful and wil l facilitate ap
proval of similar policies at the local level. How
ever, there can be no substitute for concerted 
policy action at the local level. 

Recommended Actions: Policy and Procedure 

Another step in the referral and placement sys
tem renewal process is the translation of policy 
into wr i t ten and legitimated process and proce
dure. Wri t ten processes and procedures create 
the specific operational format for guidance 
and governance of significant school persons 
and for the implementat ion of school policy. 
Figure 2 is a partial list of process and procedural 
actions required to implement the policy ac
tions out l ined in Figure 1. 

The process and procedural actions sug
gested in Figure 2 wi l l , if completed, provide 
daily guidelines for parent and/or student i n 
volvement in the entire decision and placement 
process, for application of constitutional safe
guards, for establishment and governance of in 
terdisciplinary decision teams, and for an ap
propriate individual program planning process. 
Obviously, not all of the procedural and process 
details necessary for designing and conduct ing 
a modern special education referral and place
ment system are included in Figure 2; however, 
it does out l ine most of the critically important 
process and procedure elements. 

Recommended Actions: Programing 

The degree to which the intent of policy is 
carried out is highly cont ingent on well def ined, 
inclusive, and legitimated processes and proce
dures. The degree to which both policy and 
process procedures are effective wil l depend in 
major part on the availability of f lexible, com
plete programing capability. Clearly, much can 

be accomplished by the impact of sound policy, 
process, and procedure on the degree to which 
existing general education resources are used 
effectively, but many students wil l require ex
panded special education support programs. 

This is not to say that one should avoid 
renewal of the policy, process, and procedural 
aspects of the referral and placement system 
unti l such t ime as extensive special education 
program alternatives are available. On the con
trary, sound policy, process, and procedure wi l l 
stimulate the development of program alterna
tives. However, actions which lead to expansion 
and alteration of programing capability can and 
should proceed concurrent with development 
of policy and procedure. Several such program
ing actions are suggested in Figure 3. 

A SUGGESTED MODEL 

A model referral and placement system which 
incorporates most of the previously specified 
criteria has been f ield tested and implemented 
in the Minneapol is publ ic schools. Whi le space 
limitations do not permit a detailed exploration 
of this model , an overview of the primary com
ponents of the model is presented. 

Local School Referral and Placement Process 

Figure 4 represents three independent but 
interrelated processes. The first component , the 
local school referral and placement process, is 
the cornerstone of a total system designed to 
decentralize the placement decision process, to 
involve the parents and/or student, to provide 
case management accountabil ity and appeal 
tracks for staff and parents, and to implement 

Figure 4 

Model Referral System Components 
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the doctr ine of least restrictive alternative. As 
Figure 4 depicts, a substantial number of special 
education referral and placement actions and 
decisions should be made at the local level. The 
principal and his/her staff are in a central posi
t ion in this referral system and are, in fact, re
quired to make use of all bui ld ing based regular 
and special education resources before re
ferr ing the student for a special class or other 
more restrictive placement. 

The principal ingredient in this process is the 
local school student support team. This team, 
composed of the principal or assistant principal, 
the regular class (referring) teacher, the special 
education resource teacher, the parent and/or 
student, the school social worker and school 
psychologist if available, and other ad hoc 
members as deemed appropriate, screens, re
views, and makes recommendations to the pr in
cipal on all bui ld ing referrals for specialized 
assistance. 

Specifically, this bui ld ing team and the pr inci
pal have the authority to place students wi th in 
any bui ld ing based special education resource 
room or mainstream program without author i 
zation f rom the special education central off ice, 
assuming that a team process is used, that state 
regulations are adhered to , and that established 
district policy is not violated. Under this type of 
system, the principal and his/her immediate 
staff determine priorities for use of bui lding 
based resources and are accountable for local 
school placement decisions. 

As an aid to local school personnel (although 
not always perceived as an aid), specialized data 
col lection forms and procedures, guidelines for 
student support team operat ion, and technical 
assistance systems have been developed and are 
in use in the Minneapol is public school system. 

Wi th in this type of system, teacher and 
principal energy is focused on individual pro
gram planning at the bui ld ing level rather than 
on attempts to get the student tested and/or 
placed in some program or service external to 
the referring school. In fact, no formal indiv id
ual psychological examination is necessary or 
required for most bui ld ing based, part t ime spe
cial education services or placements. Referrals 
for placements out of the local school or for 
special classes are not honored unti l sufficient 
documentat ion is available that the local school 
has used its best efforts and resources. This is de
termined at the next level in the referral system, 
the districtwide special education referral and 
placement coordinating process. 

Districtwide Special Education Referral and 
Placement Coordinating Process 

This level of the model referral and placement 
system (see Figure 4) is designed to assist the d i 
rector of special education, or other designated 
administrator, in his/her responsibility for gov
erning assignment of handicapped students to 
systemwide, more restrictive program place
ments. It wi l l also assist local schools in f inding 
appropriate specialized placements for stu
dents whose needs clearly exceed the program
ing ability of the local elementary or secondary 
school. 

This process is implemented by a standing 
committee composed of two , three or four spe
cial educators who perform this funct ion ful l 
t ime, plus ad hoc committee members. This 
commit tee, the districtwide special education 
referral and placement coordinat ing commit
tee, has the diff icult role of helping districts lo
cate placement opportunit ies in districtwide 
special education programs and of insuring that 
the local referring school has properly used and 
exhausted all its internal f lexibil i ty and resour
ces. In other words, the central coordinating 
committee's role is to determine if the intent of 
the doctr ine of least restrictive alternative has 
been met in each case and appropriately docu
mented, to determine if procedural safeguards 
have been adhered to , and if so, to assist in lo
cating a special program placement. 

M e m b e r s o f t he special d i s t r i c tw ide 
commit tee, the parent and/or student, repre
sentatives of the local school, and often other ad 
hoc members asked to attend by the parents or 
the school, meet in a team format to discuss the 
child's needs, to hear f rom all who wish to regis
ter their thoughts, and to develop an individual 
program plan. This team or committee meeting 
is not a due process hearing, but rather what 
might be called a common sense internal mech
anism for involving parents and for individual 
program planning at a districtwide rather than 
local school level. The coordinat ing commit tee 
is advisory to the director of special education 
and is the primary internal means of enforcing 
the right of individual students to the least re
strictive placement possible. Again, its funct ion 
is not only regulatory; it also has the responsibil
ity to act as the one point of referral for all stu
dents who clearly need more specialized assis
tance than the local school can provide. 

The centralized referral and coordinating 
process should be staffed to deal wi th a small 
number of the total district referral and place-
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ment transactions (see Figure 4) and should pro
cess referrals for students only after the local 
school referral and placement process has been 
conducted. When a referral is made, however, 
the appropriateness of the referral should be 
judged, and, if the referral is appropriate, the 
team meeting and individual program plan 
should be developed wi th in a maximum 10 day 
turnaround t ime. If this central process is not to 
become an individual program planning bott le
neck, maximum turnaround t ime must be 
specified. 

The central team and the total districtwide 
referral and placement coordinat ing process 
may not always be graciously accepted or posi
tively referenced by principals and other local 
school bui ld ing staff. This process must funct ion 
as a check and balance system. Where the local 
school has made l imited attempts to develop 
and implement a school based individual pro
gram plan, and has not made flexible use of lo
cal school resources to develop a less restrictive 
alternative, the central coordinat ing team has 
the responsibility to ask more of the local 
school. Thus, there are times when local schools 
wil l be sensitive to being to ld what to do and wi l l 
react quite negatively. 

In Minneapol is, for example, there have been 
several isolated individual and small group at
tempts by principals and others to overturn or 
di lute the central coordinat ing process for gov
erning access to more restrictive placements. By 
and large, however, most school principals and 
school support staff recognize that this central 
process both helps protect them f rom legal 
action and facilitates individual program plan
ning and parent involvement for students who 
require more restrictive program alternatives 
such as special schools or classes. 

There are circumstances where a central 
checks and balances process of this type is not 
effective. This occurs when there is (a) lack of 
effort at implement ing the local school port ion 
of the referral and placement process, (b) too 
large a district or intermediate unit for one cen
tral coordinating commit tee, (c) lack of f i rm ad
ministrative support, or (d) lack of program op
tions for more restrictive placements. 

A lack of local school effort wi l l be reflected 
in a referral f low too large for the central coor
dinating process to handle. The process wi l l be
come a bott leneck w i th wait ing lists for process
ing. This may happen early in the development 
of a model referral and placement system, but if 
it is al lowed to cont inue, it wi l l negate the pur
poses for which the system was established. 

Training and development of local school stu
dent support teams, expansion of local school 
based special education resources, orientation 
for principals and other support staff, and, 
frankly, a hard-nosed stand on inappropriate 
referrals wi l l all help maintain responsiveness at 
this level of the total referral and placement 
process. 

District size may also result in a referral f low 
too large to manage. The Minneapolis public 
school system, wi th over 50,000 students and 
some 100 elementary and secondary schools, 
manages wi th one central referral and place
ment coordinat ing committee. Larger districts 
may need additional central committees. How
ever, every effort should be made to minimize 
the number of central checks and balances 
committees, as a problem of intercommittee re
liability wi l l generally surface. In this case, a re
ferral for a more restrictive placement to com
mittee A might result in one outcome, whi le the 
same referral to committee B would produce 
another outcome. Where mult iple committees 
or teams have the responsibility for insuring that 
the doctr ine of least restrictive alternative is 
enforced, and for accessing the several program 
resources for students with more severe and/or 
complex needs, care must be taken to ensure 
consistency of operation and response. 

Lack of f i rm administrative support wi l l result 
in a paper process. The outcome of this wi l l be 
to maintain the status quo ; that is, the local 
school wi l l not develop its coping power to ac
commodate handicapped persons, and too 
many students wi l l be referred to and placed in 
special classes. If, for example, the central com
mittee recommends that the requested place
ment for a special school or class is clearly not 
the least restrictive alternative for meeting the 
student's needs, and the student is placed any
way because of political pressure f rom either 
school personnel or parents, then the intent of 
this process wil l have been obviated. 

Obviously, there is room for negotiation 
wi th in the process. There must be flexibil i ty, 
since both local school and central committee 
personnel are dealing in the realm of "best 
guesses." However, flagrant circumventing of 
the process or lack of support for its f indings wi l l 
destroy the process. 

Lack of program options wil l seriously restrict 
the ability of the central referral and placement 
coordinating committee to assist local schools 
access special classes, schools, or more restric
tive communi ty placements. Obviously, expan
sion of programs wi l l be of assistance. 
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This last reason for dysfunction in the central 
referral and placement coordinat ing process, as 
well as the need to resolve honest differences of 
op in ion , requires attention beyond the resour
ces and responsibility of the central coordinat
ing committee. This leads to the th i rd and final 
level of the model referral and placement pro
cess, the administrative appeal process. 

Administrative Appeal Process 

If the previously described processes are 
funct ioning as required, the total number of 
special education referrals and placements 
which in any one school district or cooperative 
need to be resolved by administrative appeal 
should be minimal. The local school referral and 
placement process and the centralized referral 
and placement coordinating process should 
handle as a matter of course the vast majority of 
referral and placement traffic. 

However, there wil l be cases which require 
resolution by administrative action at the level 
of the director of special education or his/her 
superordinate. In Minneapol is, administrative 
appeals have been used to resolve situations 
where there is no agreement, or where there 
are insufficient resources to implement an 
agreed on individual program plan. 

The former instance—no agreement—occurs 
when the school principal disagrees wi th the 
findings of the central coordinat ing commit tee, 
or when the parent or surrogate parent disa
grees wi th the individual program plan agreed 
to by the principal and the central committee. 
In these cases, either the principal or parent 
may appeal in wr i t ing to the director of special 
education. If the potential solution or the na
ture of the situation requires administrative ac
t ion by other administrators, the director wi l l i n 
volve them in the appeal. If, for example, the 
recommended plan of action is to transfer a stu
dent f rom one school to another, the case wi l l 
be brought to the attention of the principal of 
the potential receiving school and the area su
perintendent. The area superintendent or other 
central off ice administrator would have to re
solve disagreements voiced by either principal. 

As a case in point , one such instance occurred 
recently in the Minneapol is program. Principal 
A had requested removal of a student wi th re
ported psychosocial adjustment difficulties 
f rom the regular school to a special segregated 
school for such students. After a central coor
dinating committee decision to recommend an 
interschool transfer, the principal became quite 

agitated and appealed to the director both in 
person and in wr i t ing. The director, in review
ing the facts at hand, agreed that the student 
should remain in a less restrictive environment 
than that proposed by principal A and sup
ported the recommendation of the central co-
ordinat ing committee for an interschool 
transfer to a school wi th a different school c l i 
mate. Subsequently, principal B of the pro
posed receiving school agreed to take the stu
dent on a trial basis. 

Principal A, however, felt so strongly that this 
student did not belong in a regular school that 
he pressured principal B not to take the student. 
At that point , principal B hesitated to take the 
student in light of the adamant stand of one of 
his/her colleagues and demurred. 

The director of special education referred the 
matter to the area superintendent for action, 
and the area superintendent ordered the stu
dent to be placed in principal B's school. Inter
estingly, the "best guess" of the central coord i 
nating committee was in this case accurate, as 
the student made a very satisfactory adjustment 
in the new school. To this date, it is diff icult for 
principal A to be dispassionate about the "spe
cial education department 's" central coordi 
nating process and committee. 

Disagreements raised by parents also must be 
resolved by administrative appeal. Parent-
school disagreements do not and should not al
ways require the invoking of ful l due process 
procedures. Most differences or disagreements 
can, in our experience wi th this type of referral 
system, be resolved internally through open d i 
alogue at one level or another of the total refer
ral process. 

If not resolvable at the administrative appeal 
level, however, and if the school district intends 
to implement the proposed individual program 
plan in spite of the parents' objections, then for
mal due process procedures must be used. Ev
ery effort at the administrative level should be 
devoted to obtaining informed parental con
sent to a plan of action acceptable to both par
ent and school. Again, experience wi th this 
model system indicates that few formal adminis
trative appeals relate to parent disagreement. 
Most appeals are made because of differences 
of op in ion between the school and the central 
coordinat ing committee or because of a lack of 
available services. 

Lack of available services or placement 
openings necessary to carry out an agreed on 
individual program plan is also a reason for ad
ministrative appeal. In this instance, the chair-
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person/coordinator of the central commit tee 
files the appeal wi th the director. The role of the 
director in this case is to approve the program 
plan and to obtain the necessary resources. A d 
dit ional resources may be obtained either by 
reorganization/reallocation of resources wi th in 
the director's contro l , or by special request to 
superordinate authority. 

In the Minneapol is experience, there have 
been few cases where the necessary resources, 
or at least a close approximat ion, were not ob
tained. Usually, by the t ime a refferal gets to this 
level in the total referral and placement system, 
there is heavy documentat ion not only of stu
dent need but also of past program efforts. 
Resources are more readily available to meet 
the special needs of complex cases wi th in this 
type of referral operat ion than they are for the 
so-called wait ing list generated by typical refer
ral operations. A decision by administration not 
to grant the required resources is qui te visible 
wi th in this model system. 

THE DOCTRINE OF LEAST RESTRICTIVE 
ALTERNATIVE 

A brief word about this doctr ine is important if 
one is to understand one major legal basis for 
renewing special education referral and place
ment systems. Any referral and placement sys
tem designed and implemented must be in ac
cord with the requirements of this doctr ine. 

The doctr ine of least restrictive alternative, 
typically applied by the courts in non-
education-related civil cases, has recently been 
applied and upheld as a defense against arbi
trary and capricious placement and treatment 
practices. The doctr ine is particularly germane 
to the development of model referral systems 
and practices, since districts must establish 
procedures to ensure that when a student is 
placed or when a treatment is appl ied, that 
placement or treatment is the least restrictive 
necessary. 

Johnson (1975), in discussing the doctr ine as 
applied to education, stated: 

In essence, this doctrine provides that, when gov
ernment pursues a legitimate goal that may 
involve the restricting of fundamental liberty, it 
must do so using the least restrictive alternative 
available. Applied to education, courts have 
ruled in principle that special education systems 
or practices are inappropriate if they remove 
children from their expanded peer group with
out benefit of constitutional safeguards. Place
ment in special environments for educational 

purposes can, without appropriate safeguards, 
become a restriction of fundamental liberties. 

It is required, then, that substantive efforts be 
made by educators to maintain handicapped 
children with their peers in a regular education 
setting, and that the state (as represented by indi
vidual school districts) bear the burden of proof 
when making placements or when applying 
treatments which involve partial or complete 
removal of handicapped children from their nor
mal peers. 

This doctrine represents, for handicapped chil
dren, the right to be educated in the regular class, 
however defined, unless clear evidence is 
available that partial or complete removal is ne
cessary. Factors idiosyncratic to school districts 
(such as organizational arrangements, techno
logical differences in delivery systems, agency ju
risdictional problems, and/or lack of adequate 
local, state, or federal financial support) may not 
be considered as reasons for abrogating the right 
of an individual child to the least restrictive alter
native necessary to meet his/her unique educa
tional needs. 

The doctrine of least restrictive alternatives has 
been a primary reference in court decisions in
volving the right of handicapped children to both 
treatment and education. Among these cases are 
Mills v. Board of Education, PARC v. Common
wealth of Pennsylvania, Wyatt v. Stickney.... 

A more complete discussion of this doctr ine 
can be found in an article enti t led "The Doc
tr ine of the Least Restrictive Al ternat ive" by 
Robert Burgdorf, Jr. (1975). 

Clearly, this doctr ine must be compl ied wi th 
by school personnel in the referral and place
ment of handicapped youth. The model referral 
and placement process described in this chap
ter is designed to ensure that each student i n 
deed has the right to the least restrictive place
ment possible. Of utmost importance is that 
placements under this doctr ine be made wi th 
absolute consideration of each child's needs. It 
is as inappropriate to misplace a handicapped 
chi ld in need of a more restrictive program in 
one wi th less restrictiveness as it is to place a 
handicapped chi ld in need of a less restrictive 
program in one which imposes unnecessary 
restrictions. 

CONCLUDING REMARKS 

There is both professional and legal acclaim for 
the need to review public school special educa
t ion referral and placement practices. Current 
practices are generally not in accord wi th trends 
to avoid stigmatizing labels, to maintain handi
capped chi ldren in the regular classroom, to 
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avoid simple classification schemes based pr i 
marily on nonreferenced data, and to substan
tively involve parents and students in the deci
sion making process. Also, most existing referral 
and placement decision systems do not comply 
with the legal requirements of due process, 
nondiscriminatory testing, and the doctr ine of 
least restrictive alternative. 

Sufficient policy certainly exists at the federal 
level, in recent court decisions, and wi th in legis
lative enactments of many states. School 
districts, however, generally have not devel
oped an appropriate policy response, and need 
to do so if renewal of referral and placement 
systems and practices is to be effective. 

At the level of actual practice, a model special 
education referral and placement system has 
been developed and is in operation in the 
Minneapol is publ ic schools. This model system, 
which is composed of a local school based refer
ral process, a centralized coordinat ing funct ion 
for complex cases, and an administrative appeal 
process, is designed to ensure the right of each 
student to the least restrictive placement possi
ble. The decision making process is dedicated to 
that end. 

School systems must act to renew their special 
education placement systems. Sufficient need, 
legit imation, technology, and model practices 
now exist. Further delay wil l represent an abro
gation of professional and legal responsibility. 
More importantly, i t wi l l deny appropriate 
meaningful support to many students who are 
being served poorly or not at all, who are on 
wait ing lists, or who have indeed been or may 
be placed wi thout benefit of various legal 
safeguards. 
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Excerpts from Selected Right to 
Education Court Orders 

• The fo l lowing are excerpted f rom the final 
orders in four key right to education cases: 
Pennsylvania Association for Retarded Children 
v. Commonwealth of Pennsylvania, 1971; Mills 
v. the Board of Education of the District of Co
lumbia, 1972; Maryland Association for 
Retarded Children v. the State of Maryland, 
1974; and In the Interest of C. H., A Child, 1974. 

PENNSYLVANIA A S S O C I A T I O N FOR 
RETARDED C H I L D R E N , 

N A N C Y BETH B O W M A N , e t al . 

v. 

C O M M O N W E A L T H O F PENNSYLVANIA, 

D A V I D H . K U R T Z M A N , e t al . 

Civil Act ion No. 
71-42 

ORDER, I N J U N C T I O N A N D CONSENT 
AGREEMENT 

AND NOW, this 7th day of October, 1971, the 
parties having consented through their counsel 
to certain findings and conclusions and to the 
relief to be provided to the named plaintiffs and 
to the members of their class, the provisions of 
the Consent Agreement between the parties set 
out below are hereby approved and adopted 
and it is hereby so ORDERED. 

And for the reasons set out below it is 
ORDERED that defendants the Commonweal th 
of Pennsylvania, the Secretary of the Depart
ment of Education, the State Board of Educa
t ion , the Secretary of the Department of Public 
Welfare, the named defendant school districts 
and intermediate units and each of the School 
Districts and Intermediate Units in the C o m 
monwealth of Pennsylvania, their officers, em

ployees, agents and successors be and they 
hereby are enjoined as fol lows: 

(a) f rom applying Section 1304 of the Public 
School Code of 1949,24 Purd. Stat. Sec. 1304, so 
as to postpone or in anyway to deny to any men
tally retarded chi ld access to a free public pro
gram of education and training; 

(b) f rom applying Section 1326 or Section 
1330(2) of the School Code of 1949,24 Purd. Stat. 
Sees. 13-1326,13-1330(2) so as to postpone, to 
terminate or in anyway to deny to any mentally 
retarded chi ld access to a free public program of 
education and training; 

(c) f rom applying Section 1371(1) of the 
School Code of 1949, 24 Purd. Stat. Sec. 
13-1371(1) so as to deny to any mentally re
tarded child access to a free public program of 
education and training; 

(d) f rom applying Section 1376 of the School 
Code of 1949, 24 Purd. Stat. Sec. 13-1376, so as to 
deny tui t ion or tu i t ion and maintenance to any 
mentally retarded person except on the same 
terms as may be applied to other exceptional 
chi ldren, including brain damaged children 
generally; 

(e) f rom denying homebound instruction 
under Section 1372(3) of the School Code of 
1949, 24 Purd. Stat. Sec. 13-1372(3) to any men
tally retarded child merely because no physical 
disability accompanies the retardation or be
cause retardation is not a short-term disability; 

(f) f rom applying Section 1375 of the School 
Code of 1949,24 Purd. Stat. Sec. 13-1375, so as to 
deny to any mentally retarded child access to a 
free public program of education and training; 

(g) to immediately re-evaluate the named 
plaintiffs, and to accord to each of them, as soon 
as possible but in no event later than October 
13, 1971, access to a free publ ic program of edu
cation and training appropriate to his learning 
capacities; 

62 



COURT ORDERS 63 

(h) to provide, as soon as possible but in no 
event later than September 1,1972, to every re
tarded person between the ages of six and 
twenty-one years as of the date of this Order 
and thereafter, access to a free publ ic program 
of education and training appropriate to his 
learning capactities; 

(i) to provide, as soon as possible but in no 
event later than September 1, 1972, wherever 
defendants provide a pre-school program of 
education and training for chi ldren aged less 
than six years of age, access to a free publ ic pro
gram of education and training appropriate to 
his learning capacities to every mentally re
tarded chi ld of the same age. 

The above Orders are entered as interim 
Orders only and wi thout prejudice, pending 
notice, as described in Paragraph 3 below, to the 
class of plaintiffs and to the class of defendants 
determined in Paragraphs 1 and 2 below. 

Any member of the classes so not i f ied who 
may wish to be heard before permanent Orders 
are entered shall enter his appearance and fi le a 
wri t ten statement of objections with the Clerk 
of this Court on or before November 10,1971. 
Any objections so entered wi l l be heard by the 
Court at 10 o'clock on November 12,1971. 

S/ Judges Raymond J. Broderick 
Ar l in M. Adams 

Thomas A. Masterson 

CONSENT AGREEMENT 

The Complaint in this action having been f i led 
on January 7,1971, alleging the unconst i tut ion
ality of certain Pennsylvania statutes and practi
ces under the Equal Protection Clause of the 
Fourteenth Amendment and certain pendent 
claims; a three-judge court having been consti
tu ted, after mot ion, br ief ing and argument 
thereon, on May 26,1971; an Order and Stipula
t ion having been entered on June 18,1971, re
quir ing notice and due process hearing before 
the educational assignment of any retarded 
child may be changed; and evidence having 
been received at preliminary hearing on August 
12,1971; 

Now, therefore, this 7th of October 1971, the 
parties being desirous of effecting an amicable 
settlement of this action, the parties by their 
counsel agree, subject to the approval and 
Order of this Court , as fol lows: 

I. 

1. This action may and hereby shall be 
maintained by plaintiffs as a class action on be-

half of all mentally retarded persons, residents 
of the Commonwealth of Pennsylvania, who 
have been, are being, or may be denied access 
to a free publ ic program of education and train
ing whi le they are, or were, less than twenty-
one years of age. 

It is expressly understood, subject to the 
provisions of Paragraph 44 below, that the im
mediate relief hereinafter provided shall be 
provided to those persons less than twenty-one 
years of age as of the date of the Order of the 
Court herein. 

2. This action may and hereby shall be 
maintained against defendant school districts 
and intermediate units as a class action against 
all of the School districts and Intermediate Units 
of the Commonweal th of Pennsylvania. 

3. Pursuant to Rule 23, Fed. R. Civ. P., notice 
of the extent of the Consent Agreement and the 
proposed Order approving this Consent Agree
ment, in the form set out in Appendix A, shall be 
given as fol lows: 

(a) to the class of defendants, by the 
Secretary of Education, by mail ing immediately 
a copy of this proposed Order and Consent 
Agreement to the Superintendent and the D i 
rector of Special Education of each School 
District and Intermediate Unit in the Common
wealth of Pennsylvania; 

(b) to the class of plaintiffs, (i) by the 
Pennsylvania Association for Retarded Chi l 
dren, by immediately mail ing a copy of this pro
posed Order and Consent Agreement to each 
of its Chapters in f i f ty-four counties of Pennsyl
vania; (ii) by the Department of Justice, by 
causing an advertisement in the form set out in 
Appendix A, to be placed in one newspaper of 
general circulation in each County in the Com
monweal th; and (iii) by delivery of a jo int press 
release of the parties to the television and radio 
stations, newspapers, and wire service in the 
Commonweal th. 

I I . 

4. Expert testimony in this action indicates 
that all mentally retarded persons are capable of 
benefi t ing f rom a program of education and 
tra in ing; that the greatest number of retarded 
persons, given such education and training, are 
capable of achieving self-sufficiency, and the 
remaining few, wi th such education and train
ing, are capable of achieving some degree of 
self-care; that the earlier such education and 
training begins, the more thoroughly and the 
more efficiently a mentally retarded person wil l 
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benefit f rom it; and, whether begun early or 
not, that a mentally retarded person can benefit 
at any point in his life and development f rom a 
program of education and training. 

5. The Commonweal th of Pennsylvania has 
undertaken to provide a free publ ic education 
to all of its chi ldren between the ages of six and 
twenty-one years, and, even more specifically, 
has undertaken to provide education and train
ing for all of its exceptional chi ldren. 

6. Having undertaken to provide a free 
publ ic education to all of its chi ldren, including 
its exceptional chi ldren, the Commonwealth of 
Pennsylvania may not deny any mentally re
tarded child access to a free publ ic program of 
education and training. 

7. It is the Commonwealth's obl igation to 
place each mentally retarded chi ld in a free, 
publ ic program of education and training ap
propriate to the child's capacity, w i th in the con
text of a presumption that, among the alterna
tive programs of education and training 
required by statute to be available, placement in 
a regular public school class is preferable to 
placement in a special public school class and 
placement in a special public school class is 
preferable to placement in any other type of 
program of education and training. 

I I I . 

Section 1304 

. . . 10. The A t t o r n e y Genera l of t he 
Commonwealth of Pennsylvania (hereinafter 
" the Attorney General") agrees to issue an 
Op in ion declaring that Section 1304 means only 
that a school district may refuse to accept into or 
to retain in the lowest grade of the regular pr i 
mary school or the lowest regular primary class 
above the kindergarten level, any chi ld who has 
not attained a mental age of five years. 

11. The Attorney General of the Common
wealth of Pennsylvania shall issue an Op in ion 
thus construing Section 1304, and the State 
Board of Education (hereinafter " t he Board") 
shall issue regulations to implement said con
struction and to supersede Sections 5-200 of the 
Pupil Attendance Regulations, copies of which 
Opin ion and Regulations shall be f i led wi th the 
Court and delivered to counsel for plaintiffs on 
or before October 25, 1971, and they shall be 
issued and promulgated respectively on or be
fore October 27,1971. 

12. The aforementioned Opin ion and Regu
lations shall (a) provide for notice and an op

portunity for a hearing as set out in this Court's 
Order of June 18,1971, before a child's admis
sion as a beginner in the lowest grade of a regu
lar primary school, or the lowest regular primary 
class above kindergarten, may be postponed; 
(b) require the automatic re-evaluation every 
two years of any educational assignment other 
than to a regular class, and (c) provide for an 
annual re-evaluation at the request of the 
child's parent or guardian, and (d) provide 
upon each such re-evaluation for notice and an 
opportuni ty for a hearing as set out in this 
Court's Order of June 18,1971. 

13. The aforementioned Opin ion and Regu
lations shall also require the timely placement 
of any chi ld whose admission to regular primary 
school or to the lowest regular primary class 
above kindergarten is postponed, or w h o is not 
retained in such school or class, in a free public 
program of education and training pursuant to 
Sections 1371 through 1382 of the School Code 
of 1949, as amended 24 Purd. Stat. Sec. 13-1371 
through Sec. 13-1382. 

Section 1326 

. . . 16. The Attorney General agrees to issue an 
Op in ion declaring that Section 1326 means only 
that parents of a child have a compulsory duty 
whi le the chi ld is between eight and seventeen 
years of age to assure his attendance in a pro
gram of education and tra in ing; and Section 
1326 does not l imit the ages between which a 
chi ld must be granted access to a free, public 
program of education and training. Defendants 
are bound by Section 1301 of the School Code 
of 1949, 24 Purd. Stat. Sec. 13-1301, to provide 
free publ ic education to all chi ldren six to 
twenty-one years of age. In the event that a par
ent elects to exercise the right of a child six 
through eight years and/or seventeen through 
twenty-one years of age to a free publ ic educa
t ion , defendants may not deny such child access 
to a program of education and training. Further
more, if a parent does not discharge the duty of 
compulsory attendance with regard to any 
mentally retarded chi ld between eight and sev
enteen years of age, defendants must and shall 
take those steps necessary to compel the child's 
attendance pursuant to Section 1327 of the 
School Code of 1949, 24 Purd. Stat. Sec. 13-1327, 
and related provisions of the School Code, and 
to the relevant regulations with regard to com
pulsory attendance promulgated by the Board. 

17. The Attorney General shall issue an 
Op in ion thus construing Section 1326, and re-
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lated Sections, and the Board shall promulgate 
Regulations to implement said construct ion, 
copies of which Op in ion and Regulations shall 
be fi led with the Court and delivered to plain
tiffs' counsel on or before October 25,1971, and 
they shall be issued and promulgated respec
tively on or before October 27,1971. 

Section 1330(2) 

. . . 19. The Secretary of Education, the State 
Board of Education, the named School Districts 
and Intermediate Units, on their own behalf 
and on behalf of all School Districts and Inter
mediate Units, each of them, for themselves, 
their officers, employees, agents, and succes
sors agree that they shall cease and desist f rom 
applying Section 1330(2) so as to terminate or in 
any way to deny access to a free publ ic program 
of education and training to any mentally re
tarded chi ld. 

20. The Attorney General agrees to issue an 
Opin ion declaring that Section 1330(2) means 
only that a parent may be excused f rom liability 
under the compulsory attendance provisions of 
the School Code when , wi th the approval of the 
local school board and the Secretary of Educa
t ion and a f inding by an approved clinic or pub
lic school psychologist or psychological exami
ner, the parent elects to withdraw the child 
f rom attendance. Section 1330(2) may not be 
invoked by defendants, contrary to the parents' 
wishes, to terminate or in any way to deny 
access to a free public program of education 
and training to any mentally retarded chi ld. 
Furthermore, if a parent does not discharge the 
duty of compulsory attendance wi th regards to 
any mentally retarded chi ld between eight and 
seventeen years of age, defendants must and 
shall take those steps necessary to compel the 
child's attendance pursuant to Section 1327 and 
related provisions of the School Code and to the 
relevant regulations wi th regard to compulsory 
attendance promulgated by the Board. 

21. The Attorney General shall issue an 
Opin ion so construing Section 1330(2) and re
lated provisions and the Board shall promulgate 
Regulations to implement said construction and 
to supersede Section 5-400 of the Pupil A t tend
ance Regulations, a copy of which Op in ion and 
Regulations shall be f i led with the Court and 
delivered to counsel for plaintiff on or before 
October 25,1971, and they shall be issued and 
promulgated respectively on or before October 
27,1971. 

Pre-School Education 

22. Defendants, the Commonweal th of 
Pennsylvania, the Secretary of Education, the 
State Board of Education, the named School 
Districts and Intermediate Units, on their own 
behalf and on behalf of all School Districts and 
Intermediate Units in the Commonweal th of 
Pennsylvania, the Secretary of Public Welfare, 
each of them, for themselves, their officers, 
employees, agents and successors agree that 
they shall cease and desist f rom applying Sec
t ion 1371(1) of the School Code of 1949, as 
amended, 24 Purd. Stat. Sec. 13-1371(1) so as to 
deny access to a free publ ic program of educa
t ion and training to any mentally retarded chi ld, 
and they further agree that wherever the 
Department of Education through its instru
mentalities, the School Districts and Interme
diate Units, or the Department of Public We l 
fare through any of its instrumentalities 
provides a pre-school program of education 
and training to chi ldren below the age of six, 
they shall also provide a program of education 
and training appropriate to their learning 
capacities to all retarded chi ldren of the same 
age. 

24. The Attorney General agrees to issue an 
Op in ion declaring that the phrase "ch i ldren of 
school age" as used in Section 1371 means chi l 
dren aged six to twenty-one and also, whenever 
the Department of Education through any of its 
instrumentalities, the local School District, In 
termediate Unit, or the Department of Public 
Welfare, through any of its instrumentalities, 
provides a pre-school program of education or 
training for children below the age of six, 
whether kindergarten or however so called, 
means all mentally retarded chi ldren who have 
reached the age less than six at which pre
school programs are available to others. 

25. The Attorney General shall issue an 
Opin ion thus construing Section 1371 and the 
Board shall issue regulations to implement said 
construction, copies of which Op in ion and 
Regulations shall be f i led wi th the Court and 
delivered to counsel for plaintiffs on or before 
October 25,1971, and they shall be issued and 
promulgated respectively on or before October 
27, 1971. 

Tuition or Tuition and Maintenance 

26. The Secretary of Education, the State 
Board of Education, the named School Districts 
and Intermediate Units, on their own behalf 
and on behalf of all School Districts and Inter-
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mediate Units in the Commonweal th of Penn
sylvania, each of them, for themselves, their of
ficers, employees, agents and successors agree 
that they shall cease and desist f rom applying 
Section 1376 of the School Code of 1949, as 
amended, 24 Purd. Stat. Sec. 13-1376, so as to 
deny tu i t ion or tu i t ion and maintenance to any 
mentally retarded person. 

27. The Attorney General agrees to issue an 
Op in ion , and the Counci l of Basic Education of 
the State Board of Education agrees to p romul 
gate Regulations, construing the term "bra in 
damage" as used in Section 1376 and as defined 
in the Board's "Cr i ter ia for Approval . . . of 
Reimbursement" so as to include thereunder all 
mentally retarded persons, thereby making 
available to them tui t ion for day school and tu i 
t ion and maintenance for residential school up 
to the maximum sum available for day school or 
residential school, whichever provides the 
more appropriate program of education and 
training. Copies of the aforesaid Op in ion and 
Regulations shall be f i led with the Court and 
delivered to counsel for plaintiff on or before 
October 25,1971, and they shall be issued and 
promulgated respectively on or before October 
27,1971. 

28. Defendants may deny or withdraw pay
ments of tu i t ion or tu i t ion and maintenance 
whenever the school district or intermediate 
unit in which a mentally retarded chi ld resides 
provides a program of special education and 
training appropriate to the child's learning ca
pacities into which the chi ld may be placed. 

29. The decision of defendants to deny or 
withdraw payments of tu i t ion or tu i t ion and 
maintenance shall be deemed a change in edu
cational assignment as to which notice shall be 
given and an opportuni ty for a hearing afforded 
as set out in this Court's order of June 18,1971. 

Homebound Instruction 

. . . 31. The Secretary of Education, the State 
Board of Education, the named School Districts 
and Intermediate Units, on their own behalf 
and on behalf of all School Districts and Inter
mediate Units in the Commonweal th of Penn
sylvania, each of them, for themselves, their 
officials, employees, agents and successors 
agree that they shall cease and desist f rom deny
ing homebound instruction under Section 
1372(3) to mentally retarded chi ldren merely 
because no physical disability accompanies the 
retardation or because retardation is not a 
short-term disability. 

32. The Attorney General agrees to issue an 
Opin ion declaring that a mentally retarded 
chi ld, whether or not physically disabled, may 
receive homebound instruction and the State 
Board of Education and/or the Secretary of Edu
cation agrees to promulgate revised Regula
tions and forms in accord therewi th, supersed
ing the "Homebound Instruction Manua l " 
(1970) insofar as it concerns mentally retarded 
chi ldren. 

33. The aforesaid Opin ion and Regulations 
shall also provide: 

(a) that homebound instruction is the least 
preferable of the programs of education and 
training administered by the Department of Ed
ucation and a mentally retarded chi ld shall not 
be assigned to it unless it is the program most 
appropriate to the child's capacities; 

(b) that homebound instruction shall involve 
education and training for at least five hours a 
week; 

(c) that an assignment to homebound i n 
struction shall be re-evaluated not less than ev
ery three months, and notice of the evaluation 
and an opportuni ty for a hearing thereon shall 
be accorded to the parent or guardian, as set out 
in the Order of this Court dated June 18,1971. 

34. Copies of the aforementioned Opin ion 
and Regulations shall be f i led with the Court 
and delivered to counsel for plaintiffs on or be
fore October 25,1971, and they shall be issued 
and promulgated respectively on or before Oc
tober 27,1971. 

Section 1375 

. . . 36. Defendants the Commonweal th of 
Pennsylvania, the Secretary of Education, the 
State Board of Education, the named School 
Districts and Intermediate Units, on their own 
behalf and on behalf of all School Districts and 
Intermediate Units in the Commonweal th of 
Pennsylvania, and the Secretary of Public Wel 
fare, each of them, for themselves, their o f f i 
cers, employees, agents and successors agree 
that they shall cease and desist f rom applying 
Section 1375 so as to deny access to a free pub
lic program of education and training to any 
mentally retarded chi ld. 

37. The Attorney General agrees to issue an 
Op in ion declaring that since all chi ldren are 
capable of benefit ing f rom a program of educa
t ion and training, Section 1375 means that i n 
sofar as the Department of Public Welfare is 
charged to "arrange for the care, training and 
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supervision" of a chi ld certif ied to it, the De
partment of Public Welfare must provide a pro
gram of education and training appropriate to 
the capacities of that chi ld. 

38. The Attorney General agrees to issue an 
Opin ion declaring that Section 1375 means that 
when it is found, on the recommendations of a 
publ ic school psychologist and upon the ap
proval of the local board of school directors and 
the Secretary of Education, as reviewed in the 
due process hearing as set out in the Order of 
this Court dated June 18, 1971, that a mentally 
retarded child would benefit more f rom place
ment in a program of education and training ad
ministered by the Department of Public Welfare 
than he wou ld f rom any program of education 
and training administered by the Department of 
Education, he shall be certif ied to the Depart
ment of Public Welfare for placement in a pro
gram of education and training. 

39. To assure that any program of education 
and training administered by the Department of 
Public Welfare shall provide education and 
training appropriate to a child's capacities the 
plan referred to in Paragraph 49 below shall 
specify, inter alia, 

(a) the standards for hours of instruction, 
pupil-teacher ratios, curr icu lum, facilities, and 
teacher qualifications that shall be met in pro
grams administered by the Department of Pub
lic Welfare; 

(b) the standards which wil l qualify any men
tally retarded person who completes a program 
administered by the Department of Public We l 
fare for a High School Certificate or a Certificate 
of Attendance as contemplated in Sections 
8-132 and 8-133 of the Special Education 
Regulations; . .. 

(d) that the Department of Education shall 
exercise the power under Section 1926 of the 
School Code of 1949, as amended, 24 Purd. Stat. 
Sec. 19-1926 to supervise the programs of edu
cation and training in all institutions whol ly or 
partly supported by the Department of Public 
Welfare, and the procedures to be adopted 
therefor. 

40. The Attorney General agrees to issue an 
Op in ion so construing Section 1375 and the 
Board to promulgate Relugations implement
ing said construction, which Op in ion and Regu
lations shall also provide: 

(a) that the Secretary of Education shall be 
responsible for assuring that every mentally re
tarded chi ld is placed in a program of education 
and training appropriate to his learning capaci
ties, and to that end, by Rules of Procedure re

quir ing that reports of the annual census and 
evaluation, under Section 1371(2) of the School 
Code of 1949, as amended, 24 Purd. Stat. 
13-1371(2), be made to h im, he shall be in 
formed as to the identity, condi t ion, and educa
tional status of every mentally retarded child 
wi th in the various school districts. 

(b) that should it appear that the provisions 
of the School Code relating to the proper edu
cation and training of mentally retarded chi l
dren have not been compl ied wi th or the needs 
of the mentally retarded chi ld are not being 
adequately served in any program administered 
by the Department of Public Welfare, the De
partment of Education shall provide such edu
cation and training pursuant to Section 1372(5) 
of the School Code of 1949, as amended, 24 
Purd. Stat. Sec. 13-1372(5). 

(c) that the same right to notice and an op
portunity for a hearing as is set out in the Order 
of this Court of June 18,1971, shall be accorded 
on any change in educational assignment 
among the programs of education and training 
administered by the Department of Public 
Welfare. 

(d) that not less than every two years the as
signment of any mentally retarded child to a 
program of education and training adminis
tered by the Department of Public Welfare shall 
be re-evaluated by the Department of Educa
t ion and upon such re-evaluation, notice and an 
opportuni ty to be heard shall be accorded as set 
out in the Order of this Court , dated June 18, 
1971. 

40. Copies of the aforesaid Op in ion and Reg
ulations shall be fi led wi th the Court and deliv
ered to counsel for plaintiffs on or before Oc
tober 25, 1971, and they shall be issued and 
promulgated respectively on or before October 
27,1971. 

IV. 

41. Each of the named plaintiffs shall be im
mediately re-evaluated by defendants and, as 
soon as possible, but in no event later than Oc
tober 13,1971, shall be accorded access to a free 
publ ic program of education and training ap
propriate to his learning capacities. 

42. Every retarded person between the ages 
of six and twenty-one years as of the date of this 
Order and thereafter shall be provided access to 
a free public program of education and training 
appropriate to his capacities as soon as possible 
but in no event later than September 1,1972. 
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43. Wherever defendants provide a pre
school program of education and training for 
children less than six years of age, whether k in
dergarten or howsoever called, every mentally 
retarded child of the same age as of the date of 
this Order and hereafter shall be provided ac
cess to a free publ ic program of education and 
training appropriate to his capacities as soon as 
possible but in no event later than September 1, 
1972. 

44. The parties explicitly reserve their right to 
hearing and argument on the question of the 
obligation of defendants to accord compensa
tory educational opportuni ty to members of the 
plaintiff class of whatever age who were denied 
access to a free public program of education 
and training wi thout notice and wi thout a due 
process hearing whi le they were aged six years 
to twenty-one years, for a period equal to the 
period of such wrongfu l denial. 

45. To implement the aforement ioned relief 
and to assure that it is extended to all members 
of the class enti t led to it. Dr. Herbert Goldstein 
and Dennis E. Haggerty, Esquire are appointed 
Masters for the purpose of overseeing a process 
of identi f icat ion, evaluation, not i f icat ion, and 
compliance hereinafter described. 

46. Notice of this Order and the Order of 
June 18, 1971, in fo rm to be agreed upon by 
counsel for the parties, shall be given by de
fendants to the parents and guardian of every 
mentally retarded person, and of every person 
thought by defendants to be mentally retarded, 
of the ages specified in Paragraphs 42 and 43 
above, now resident in the Commonweal th of 
Pennsylvania, who whi le he was aged four years 
to twenty-one years was not accorded access to 
a free publ ic program of education and training, 
whether as a result of exclusion, postponement, 
excusal, or in any other fashion, formal or 
informal. 

47. Wi th in thirty days of the date of this 
Order, defendants shall formulate and shall 
submit to the Masters for their approval a satis
factory plan to identify, locate, evaluate and 
give notice to all the persons described in the 
foregoing paragraph, and to identify all persons 
described in Paragraph 44, which plan shall i n 
clude, but not be l imited to , a search of the rec
ords of the local school districts, of the inter
mediate units, of County M H / M R units, of the 
State Schools and Hospitals, including the wait
ing lists for admission thereto, and of interim 
care facilities, and, to the extent necessary, pub
lication in newspapers and the use of radio and 
television in a manner calculated to reach the 

persons described in the foregoing paragraph. 
A copy of the proposed plan shall be delivered 
to counsel for plaintiffs who shall be accorded a 
right to be heard thereon. 

48. Wi th in ninety days of the date of this 
Order, defendants shall identify and locate all 
persons described in paragraph 46 above, give 
them notice and provide for their evaluation, 
and shall report to the Masters the names, cir
cumstances, the educational histories and the 
educa t iona l d iagnosis of all persons so 
identi f ied. 

49. By February 1,1972, defendants shall for
mulate and submit to the Masters for their ap
proval a plan, to be effectuated by September 1, 
1972, to commence or recommence a free pub
lic program of education and training for all 
mentally retarded persons described in Para
graph 46 above and aged between four and 
twenty-one years as of the date of this Order, 
and for all mentally retarded persons of such 
ages hereafter. The plan shall specify the range 
of programs of education and training, their 
kind and number, necessary to provide an ap
propriate program of education and training to 
all mentally retarded chi ldren, where they shall 
be conducted, arrangements for their f inanc
ing, and, if addit ional teachers are found to be 
necessary, the plan shall specify recruitment, 
hir ing, and training arrangements. The plan 
shall specify such addit ional standards and 
procedures, including but not l imited to those 
specified in Paragraph 39 above, as may be con
sistent with this Order and necessary to its effec
tuat ion. A copy of the proposed plan wi l l be de
livered to counsel for plaintiffs who shall be ac
corded a right to be heard thereon. 

50. If by September 1,1972, any local school 
district or intermediate unit is not providing a 
free public education to all mentally retarded 
persons 4 to 21 years of age wi th in its responsi
bil i ty, the Secretary of Education, pursuant to 
Section 1372(5) of the Public School Code of 
1949,24 Purd. Stat. 1372(5) shall directly provide, 
maintain, administer, supervise, and operate 
programs for the education and training of 
these chi ldren. 

51. The Masters shall hear any members of 
the plaintiff class who may be aggrieved in the 
implementation of this Order. 

52. The Masters shall be compensated by 
defendants. 

53. This Court shall retain jurisdiction of the 
matter unti l it has heard the final report of the 
Masters on or before October 15,1972. 

54. As used herein before the phrase " m e n -
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tally retarded c h i l d " shall include, wi thout l im
itation, any chi ld who is mentally retarded 
within the def in i t ion of "menta l retardat ion" 
set out in Section 4102 of the Pennsylvania M e n 
tal Health and Mental Retardation Act of 1966, 
50 Purd. Stat. Sec. 4102, namely: "Men ta l Retar
dation means subaverage general intellectual 
funct ioning which originates dur ing the devel
opmental period and is associated wi th impair
ment of one or more of the fo l lowing: (1) matu
ration, (2) learning and (3) social adjustment." 

S/ J. Shane Creamer 
Attorney General 

Ed Weintraub 
Deputy Attorney General 
Attorneys for Defendants 

Thomas K. Gi lhool 
Attorney for Plaintiffs 

Acknowledged: 

Dr. David H. Kurtzman 
Secretary of Education 

Dr. Wil l iam F. Ohr tman 
Director, Bureau of 
Special Education 

Mrs. Helene Wohlgemuth 
Secretary of Public Welfare 

Edward R. Goldman 
Commissioner of Mental 
Retardation 

MILLS 

v. 

B O A R D O F E D U C A T I O N 

OF THE DISTRICT OF C O L U M B I A 

348 F. Supp. 866 
(D.D.C. 1972) 

PLAINTIFFS ARE ENTITLED TO RELIEF 

Plaintiffs' enti t lement to relief in this case is 
clear. The applicable statutes and regulations 
and the Constitut ion of the United States re
quire it. 

Statutes and Regulations 

Section 31-201 of the District of Columbia Code 
requires that: 

"Every parent, guardian, or other person residing 
in the District of Columbia who has custody or 
control of a child between the ages of seven and 
sixteen years shall cause said child to be regularly 
instructed in a public school or in a private or pa
rochial school or instructed privately during the 
period of each year in which the public schools of 
the District of Columbia are in session . . ." 

Under Section 31-203, a chi ld may be "excused" 
f rom attendance only when 

" . . . . upon examination ordered by . . . [the 
Board of Education of the District of Columbia], 
[the child] is found to be unable mentally or phys
ically to profit from attendance at school: Pro
vided, however, that if such examination shows 
that such child may benefit from specialized in
struction adapted to his needs, he shall attend 
upon such instruction." 

Failure of a parent to comply wi th Section 
31-201 constitutes a criminal offense. D. C. 
Code 31-207. The Court need not belabor the 
fact that requir ing parents to see that their chi l 
dren attend school under pain of criminal pen
alties presupposes that an educational oppor
tunity wi l l be made available to the chi ldren. 
The Board of Education is required to make 
such opportuni ty available. It has adopted rules 
and regulations consonant wi th the statutory d i 
rection . . . . 

Thus the Board of Education has an obligation 
to provide whatever specialized instruction that 
wi l l benefit the child. By fail ing to provide plain
tiffs and their class the publicly supported spe
cialized education to which they are ent i t led, 
the Board of Education violates the statutes and 
its own regulations. 

. . . The defendants' conduct here, denying 
plaintiffs and their class not just an equal pub
licly supported education but all publicly sup
ported education whi le providing such educa
t ion to other chi ldren, is violative of the Due 
Process Clause. 

Not only are plaintiffs and their class denied 
the publicly supported education to which they 
are ent i t led; many are suspended or expelled 
f rom regular schooling or specialized instruc
t ion or reassigned wi thout any prior hearing 
and are given no periodic review thereafter. 
Due process of law requires a hearing prior to 
exclusion, terminat ion or classification into a 
special program . . . . 
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The Defense 

The Answer of the defendants to the Complaint 
contains the fo l lowing: 

"These defendants say that it is impossible to 
afford plaintiffs the relief they request unless: 
(a) The Congress of the United States 
appropriates millions of dollars to improve spe
cial education services in the District of Colum
bia; or 
(b) These defendants divert millions of dollars 
from funds already specifically appropriated for 
other educational services in order to improve 
special educational services. These defendants 
suggest that to do so would violate an Act of 
Congress and would be inequitable to children 
outside the alleged plaintiff class." 

This Court is not persuaded by that content ion. 
The defendants are required by the Consti

tu t ion of the Uni ted States, the District of 
Columbia Code, and their own regulations to 
provide a publ icly-supported education for 
these "except iona l " chi ldren. Their failure to 
fulf i l l this clear duty to include and retain these 
chi ldren in the public school system, or other
wise provide them with publ icly-supported ed
ucation, and their failure to afford them due 
process hearing and periodical review, cannot 
be excused by the claim that there are insuffi
cient funds. 

. . . The District of Columbia's interest in 
educating the excluded chi ldren clearly must 
outweigh its interest in preserving its financial 
resources. If sufficient funds are not available to 
finance all of the services and programs that are 
needed and desirable in the system then the 
available funds must be expended equitably in 
such a manner that no chi ld is entirely excluded 
f rom a publicly supported education consistent 
with his needs and ability to benefit theref rom. 
The inadequacies of the District of Columbia 
Public School System, whether occasioned by 
insufficient funding or administrative ineff i
ciency, certainly cannot be permit ted to bear 
more heavily on the "except iona l " or handi
capped child than on the normal chi ld. 

IMPLEMENTATION OF JUDGMENT 

. . . The lack of c o m m u n i c a t i o n and 
cooperation between the Board of Education 
and the other defendants in this action shall not 
be permitted to deprive plaintiffs and their class 
of publicly supported education. Section 
31-104b of the District of Columbia Code dic
tates that the Board of Education and the District 

of Columbia Government must coordinate ed
ucational and municipal functions . . . . 

If the District of Columbia Government and 
the Board of Education cannot joint ly develop 
the procedures and programs necessary to im
plement this Court's order then it shall be the 
responsibility of the Board of Education to pre
sent the irresolvable issue to the Court for reso
lut ion in a timely manner so that plaintiffs and 
their class may be afforded their constitutional 
and statutory rights. If any dispute should arise 
between the defendants which requires for its 
resolution a degree of expertise in the f ield of 
education not possessed by the Court, the 
Court wil l appoint a special master pursuant to 
the provisions of Rule 53 of the Federal Rules of 
Civil Procedure to assist the Court in resolving 
the issue. 

. . . Despite the defendants' failure to abide 
by the provisions of the Court's previous orders 
in this case and despite the defendants' cont in
uing failure to provide an education for these 
chi ldren, the Court is reluctant to arrogate to it-
self the responsibility of administering this or 
any other aspect of the Public School System of 
the District of Columbia through the vehicle of 
a special master. Nevertheless, inaction or delay 
on the part of the defendants, or failure by the 
defendants to implement the judgment and de
cree herein wi th in the t ime specified therein 
wil l result in the immediate appointment of a 
special master to oversee and direct such imple
mentation under the direct ion of this Court. 
The Court wi l l include as a part of its judgment 
the proposed "Order and Decree" submitted 
by the Board of Education, as modif ied in minor 
part by the Court, and wi l l retain jurisdiction of 
the cause to assure prompt implementat ion of 
the judgment. Plaintiffs' mot ion to require cer
tain defendants to show cause why they should 
not be adjudged in contempt wil l be held in 
abeyance for 45 days. 

JUDGMENT AND DECREE 

. . . Judgment is entered in this action as 
fol lows: 

1. That no child eligible for a publicly sup
ported education in the District of Columbia 
publ ic schools shall be excluded from a regular 
publ ic school assignment by a Rule, policy, or 
practice of the Board of Education of the District 
of Columbia or its agents unless such chi ld is 
provided (a) adequate alternative educational 
services suited to the child's needs, which may 
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include special education or tu i t ion grants, and 
(b) a constitutionally adequate prior hearing 
and periodic review of the child's status, pro
gress, and the adequacy of any educational 
alternative. 

2. The defendants, their officers, agents, ser
vants, employees, and attorneys and all those in 
active concert or participation with them are 
hereby enjoined f rom maintaining, enforcing 
or otherwise cont inuing in effect any and all 
rules, policies and practices which exclude 
plaintiffs and the members of the class they re
present f rom a regular publ ic school assignment 
wi thout providing them at publ ic expense 
(a) adequate and immediate alternative educa
t ion or tu i t ion grants, consistent wi th their 
needs, and (b) a constitutionally adequateprior 
hearing and periodic review of their status, pro
gress and the adequacy of any educational alter
natives; and it is further ORDERED that: 

3. The District of Columbia shall provide to 
each child of school age a free and suitable 
publicly-supported education regardless of the 
degree of the child's mental, physical or emo
tional disability or impairment. Furthermore, 
defendants shall not exclude any chi ld resident 
in the District of Columbia f rom such publicly-
supported education on the basis of a claim of 
insufficient resources. 

4. Defendants shall not suspend a chi ld f rom 
the public schools for disciplinary reasons for 
any period in excess of two days wi thout af ford
ing him a hearing pursuant to the provisions of 
Paragraph 13.f., below, and wi thout providing 
for his education dur ing the per iod of any such 
suspension. 

5. Defendants shall provide each identif ied 
member of plaintiff class wi th a publicly-
supported education suited to his needs wi th in 
thirty (30) days of the entry of this order. Wi th 
regard to chi ldren who later come to the atten
t ion of any defendant, wi th in twenty (20) days 
after he becomes known, the evaluation (case 
study approach) called for in paragraph 9 below 
shall be completed and wi th in 30 days after 
complet ion of the evaluation, placement shall 
be made so as to provide the chi ld wi th a pub
licly supported education suited to his needs. 

In either case, if the education to be provided 
is not of a kind generally available dur ing the 
summer vacation, the thirty-day l imit may be 
extended for chi ldren evaluated dur ing 
summer months to allow their educational pro
grams to begin at the opening of school in 
September. 

6. Defendants shall cause announcements 

and notices to be placed in the Washington 
Post, Washington Star-Daily News, and the 
Afro-American, in all issues published for a 
three week period commencing wi th in five (5) 
days of the entry of this order, and thereafter at 
quarterly intervals, and shall cause spot an
nouncements to be made on television and ra
dio stations for twenty (20) consecutive days, 
commencing wi th in five (5) days of the entry of 
this order, and thereafter at quarterly intervals, 
advising residents of the District of Columbia 
that all chi ldren, regardless of any handicap or 
other disability, have a right to a publicly-
supported education suited to their needs, and 
informing the parents or guardians of such chi l 
dren of the procedures required to enroll their 
chi ldren in an appropriate educational pro
gram. Such announcements should include the 
listing of a special answering service telephone 
number to be established by defendants in 
order to (a) compi le the names, addresses, 
phone numbers of such children who are pres
ently not attending school and (b) provide 
further information to their parents or guard
ians as to the procedures required to enrol l 
their chi ldren in an appropriate educational 
program. 

7. Wi th in twenty-f ive (25) days of the entry 
of this order, defendants shall fi le with the Clerk 
of this Court , an up-to-date list showing, for ev
ery additional identi f ied chi ld, the name of the 
child's parent or guardian, the child's name, 
age, address and telephone number, the date of 
his suspension, expulsion, exclusion or denial of 
placement and, wi thout attr ibuting a particular 
characteristic to any specific chi ld, a breakdown 
of such list, showing the alleged causal charac
teristics for such non-attendance (e.g., educa-
ble mentally retarded, trainable mentally re
tarded, emotionally disturbed, specific learning 
disability, cr ippled/other health impaired, 
hearing impaired, visually impaired, mult iple 
handicapped) and the number of chi ldren pos
sessing each such alleged characteristic. 

8. Notice of this order shall be given by 
defendants to the parent or guardian of each 
chi ld resident in the District of Columbia who is 
now, or was dur ing the 1971-72 school year or 
the 1970-71 school year, excluded, suspended 
or expelled f rom publ icly-supported educa
tional programs or otherwise denied a ful l and 
suitable publicly-supported education for any 
period in excess of two days. Such notice shall 
include a statement that each such child has the 
right to receive a free educational assessment 
and to be placed in a publicly-supported educa-
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t ion suited to his needs. Such notice shall be 
sent by registered mail w i th in five (5) days of the 
entry of this order, or wi th in five (5) days after 
such chi ld first becomes known to any defen
dant. Provision of notif ication for non-reading 
parents or guardians wil l be made. 

9. a. Defendants shall uti l ize publ ic or 
private agencies to evaluate the educational 
needs of all identif ied "except iona l " chi ldren 
and, wi th in twenty (20) days of the entry of this 
order, shall fi le wi th the Clerk of this Court their 
proposal for each individual placement in a suit
able educational program, including the provi 
sion of compensatory educational services 
where required. 

b. Defendants, wi th in twenty (20) days of the 
entry of this order, shall, also submit such pro
posals to each parent or guardian of such chi ld , 
respectively, along wi th a noti f icat ion that if 
they object to such proposed placement wi th in 
a period of t ime to be f ixed by the parties or by 
the Court , they may have their object ion heard 
by a Hearing Off icer in accordance wi th proce
dures required in Paragraph 13 c, below. 

10. a. Wi th in forty-f ive (45) days of the entry 
of this order, defendants shall f i le wi th the Clerk 
of the Court , wi th copy to plaintiffs' counsel, a 
comprehensive plan which provides for the 
identi f ication, noti f icat ion, assessment, and 
placement of class members. Such plan shall 
state the nature and extent of efforts which de
fendants have undertaken or propose to under
take to 

(1) describe the curr icu lum, educational ob
jectives, teacher qualif ications, and ancil
lary services for the publ icly-supported 
educational programs to be provided to 
class members; and, 

(2) formulate general plans of compensatory 
education suitable to class members in 
order to overcome the present effects of 
prior educational deprivations; and 

(3) institute any addit ional steps and pro
posed modif ications designed to imple
ment the matters decreed in paragraphs 5 
through 7 hereof and other requirements 
of this judgement. 

11. The defendants shall make an interim 
report to this Court on their performance 
with in forty-f ive (45) days of the entry of this 
order. Such report shall show: 

(1) The adequacy of Defendants' imple
mentation of plans to identify, locate, 
evaluate and give notice to all members 
of the class. 

(2) The number of class members who have 

been placed, and the nature of their 
placements. 

(3) The number of contested hearings be
fore the Hearing Officers, if any, and the 
findings and determinations resulting 
therefrom. 

12. Wi th in forty-f ive (45) days of the entry of 
this order, defendants shall f i le with this Court a 
report showing the expunct ion f rom or correc
t ion of all official records of any plaintiff wi th re
gard to past expulsions, suspensions, or exclu
sions effected in violat ion of the procedural 
rights set for th in Paragraph 13 together wi th a 
plan for procedures pursuant to which parents, 
guardians, or their counsel may attach to such 
students' records any clarifying or explanatory 
information which the parent, guardian or 
counsel may deem appropriate. 

13. Hearing Procedures. 
a. Each member of the plaintiff class is to be 

provided wi th a publ icly-supported educa
tional program suited to his needs, wi th in the 
context of a presumption that among the alter
native programs of education, placement in a 
regular publ ic school class with appropriate an
cillary services is preferable to placement in a 
special school class. 

b. Before placing a member of the class in 
such a program, defendants shall notify his par
ent or guardian of the proposed educational 
placement, the reasons therefore, and the right 
to a hearing before a Hearing Officer if there is 
an object ion to the placement proposed. Any 
such hearing shall be held in accordance wi th 
the provisions of Paragraph 13.e., below. 

c. Hereinafter, chi ldren who are residents of 
the District of Columbia and are thought by any 
of the defendants, or by officials, parents or 
guardians, to be in need of a program of special 
education, shall neither be placed in, trans
ferred f rom or to , nor denied placement in such 
a program unless defendants shall have first not
if ied their parents or guardians of such pro
posed placement, transfer or denial, the reasons 
therefor, and of the right to a hearing before a 
Hearing Officer if there is an object ion to the 
placement, transfer or denial of placement. Any 
such hearings shall be held in accordance wi th 
the provisions of Paragraph 13.e., below. 

d. Defendants shall not, on grounds of 
discipline, cause the exclusion, suspension, ex
pulsion, postponement, inter-school transfer, 
or any other denial of access to regular instruc
t ion in the public schools to any chi ld for more 
than two days wi thout first noti fying the child's 
parent or guardian of such proposed action, the 
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reasons therefor, and of the hearing before a 
Hearing Officer in accordance wi th the provi 
sions of Paragraph 13.f., below. 

e . W h e n e v e r de fendan ts take ac t ion 
regarding a child's placement, denial of place
ment, or transfer, as described in Paragraphs 
13.b. or 13.c, above, the fo l lowing procedures 
shall be fo l lowed: 

(1) Notice required hereinbefore shall be 
given in wr i t ing by registered mail to the 
parent or guardian of the chi ld. 

(2) Such notice shall: 
(a) describe the proposed action in 

detail; 
(b) clearly state the specific and com

plete reasons for the proposed 
act ion, including the specification of 
any tests or reports upon which such 
action is proposed; 

(c) describe any alternative education
al opportunit ies available on a 
permanent or temporary basis; 

(d) inform the parent or guardian of the 
right to object to the proposed ac
t ion at a hearing before the Hearing 
Off icer; 

(e) inform the parent or guardian that 
the chi ld is eligible to receive, at no 
charge, the services of a federally or 
locally funded diagnostic center for 
an independent medical, psycholog
ical and educational evaluation and 
shall specify the name, address and 
telephone number of an appropriate 
local diagnostic center; 

(f) inform the parent or guardian of the 
right to be represented at the hear
ing by legal counsel; to examine the 
child's school records before the 
hearing, including any tests or re
ports upon which the proposed ac
t ion may be based, to present evi
dence, including expert medical, 
psychological and educational tes
t imony; and, to confront and cross-
examine any school off icial, em
ployee, or agent of the school district 
or publ ic department who may have 
evidence upon which the proposed 
action was based. 

(3) The hearing shall be at a t ime and place 
reasonably convenient to such parent or 
guardian. 

(4) The hearing shall be scheduled not 
sooner than twenty (20) days waivable by 
parent or ch i ld , nor later than forty-f ive 

(45) days after receipt of a request f rom 
the parent or guardian. 

(5) The hearing shall be a closed hearing 
unless the parent or guardian requests 
an open hearing. 

(6) The child shall have the right to a 
representative of his own choosing, in 
cluding legal counsel. If a chi ld is unable, 
through financial inabil i ty, to retain 
counsel, defendants shall advise child's 
parents or guardians of available vo lun
tary legal assistance including the Neigh
borhood Legal Services Organizat ion, 
the Legal Aid Society, the Young Lawyers 
Section of the D.C. Bar Association, or 
f rom some other organization. 

(7) The decision of the Hearing Officer shall 
be based solely upon the evidence pre
sented at the hearing. 

(8) Defendants shall bear the burden of 
proof as to all facts and as to the appro
priateness of any placement, denial of 
placement or transfer. 

(9) A tape recording or other record of the 
hearing shall be made and transcribed 
and, upon request, made available to the 
parent or guardian or his representative. 

(10) At a reasonable t ime pr ior to the hearing, 
the parent or guardian, or his counsel, 
shall be given access to all publ ic school 
system and other publ ic office records 
pertaining to the chi ld, including any 
tests or reports upon which the pro
posed action may be based. 

(11) The independent Hearing Off icer shall 
be an employee of the District of Co lum-
bia, but shall not be an officer, employee 
or agent of the Public School System. 

(12) The paren t or g u a r d i a n , or his 
representative, shall have the right to 
have the attendance of any off icial, em
ployee or agent of the publ ic school sys
tem or any publ ic employee who may 
have evidence upon which the proposed 
action may be based and to confront, 
and to cross-examine any witness testify
ing for the publ ic school system. 

(13) The paren t or g u a r d i a n , or his 
representative, shall have the right to 
present evidence and testimony, inc lud
ing expert medical, psychological or ed
ucational testimony. 

(14) Wi th in thirty (30) days after the hearing, 
the Hearing Off icer shall render a deci
sion in wr i t ing. Such decision shall 
include findings of fact and conclusions 
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of law and shall be f i led wi th the Board of 
Education and the Department of H u 
man Resources and sent by registered 
mail to the parent or guardian and his 
counsel. 

(15) Pending a determinat ion by the Hearing 
Off icer, defendants shall take no action 
described in Paragraphs 13.b. or 13.c, 
above, if the child's parent or guardian 
objects to such action. Such object ion 
must be in wr i t ing and postmarked 
wi th in five (5) days of the date of receipt 
of notif ication hereinabove described. 

f. Whenever defendants propose to take 
action described in Paragraph 13.d., above, the 
fol lowing procedures shall be fo l lowed. 

(1) Notice required hereinabove shall be 
given in wr i t ing and shall be delivered in 
person or by registered mail to both the 
child and his parent or guardian. 

(2) Such notice shall 
(a) describe the proposed disciplinary 

action in detai l , including the dura
t ion thereof; 

(b) state specific, clear and ful l reasons 
for the proposed act ion, including 
the specification of the alleged act 
upon which the disciplinary action is 
to be based and the reference to the 
regulation subsection under which 
such action is proposed; 

(c) describe alternative educational 
opportunit ies to be available to the 
chi ld dur ing the proposed suspen
sion per iod; 

(d) inform the chi ld and the parent or 
guardian of the t ime and place at 
which the hearing shall take place; 

(e) inform the parent or guardian that if 
the child is thought by the parent or 
guardian to require special educa
t ion services, that such chi ld is el igi
ble to receive, at no charge, the ser
vices of a publ ic or private agency for 
a diagnostic medical, psychological 
or educational evaluation; 

(f) inform the chi ld and his parent or 
guardian of the right to be repre
sented at the hearing by legal coun
sel; to examine the child's school 
records before the hearing, inc lud
ing any tests or reports upon which 
the proposed action may be based; 
to present evidence of his own ; and 
to confront and cross-examine any 
witnesses or any school officials, em

ployees or agents who may have evi
dence upon which the proposed 
action may be based. 

(3) The hearing shall be at a t ime and place 
reasonably convenient to such parent or 
guardian. 

(4) The hearing shall take place wi th in four 
(4) school days of the date upon which 
wri t ten notice is given, and may be post
poned at the request of the child's par
ent or guardian for no more than five (5) 
additional school days where necessary 
for preparation. 

(5) The hearing shall be a closed hearing 
unless the chi ld, his parent or guardian 
requests an open hearing. 

(6) The child is guaranteed the right to a 
representative of his own choosing, in 
cluding legal counsel. If a chi ld is unable, 
through financial inabil ity, to retain 
counsel, defendants shall advise child's 
parents or guardians of available vo lun
tary legal assistance including the Neigh
borhood Legal Services Organizat ion, 
the Legal Aid Society, the Young Lawyers 
Section of the D.C. Bar Association, or 
f rom some other organization. 

(7) The decision of the Hearing Officer shall 
be based solely upon the evidence pre
sented at the hearing. 

(8) Defendants shall bear the burden of 
proof as to all facts and as to the appro
priateness of any disposition and of the 
alternative educational opportuni ty to 
be provided dur ing any suspension. 

(9) A tape recording or other record of the 
hearing shall be made and transcribed 
and, upon request, made available to the 
parent or guardian or his representative. 

(10) At a reasonable t ime prior to the hearing, 
the parent or guardian, or the child's 
counsel or representative, shall be given 
access to all records of the publ ic school 
system and any other publ ic office per
taining to the chi ld, including any tests or 
reports upon which the proposed action 
may be based. 

(11) The independent Hearing Off icer shall 
be an employee of the District of Co lum
bia, but shall not be an officer, employee 
or agent of the Public School System. 

(12) The parent or guardian, or the child's 
counsel or representative, shall have the 
right to have the attendance of any pub
lic employee who may have evidence 
upon which the proposed action may be 
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based and to confront and to cross-
examine any witness testifying for the 
publ ic school system. 

(13) The parent or guardian, or the child's 
counsel or representative, shall have the 
right to present evidence and testimony. 

(14) Pending the hearing and receipt of 
notif ication of the decision, there shall 
be no change in the child's educational 
placement unless the principal (respon
sible to the Superintendent) shall war
rant that the cont inued presence of the 
child in his current program wou ld en
danger the physical wel l -being of h im
self or others. In such exceptional cases, 
the principal shall be responsible for i n 
suring that the chi ld receives some form 
of educational assistance and/or diag
nostic examination dur ing the interim 
period prior to the hearing. 

(15) No f ind ing that disciplinary action is 
warranted shall be made unless the 
Hearing Off icer first f inds, by clear and 
convincing evidence, that the chi ld com
mitted a prohibi ted act upon which the 
proposed disciplinary action is based. 
After this f inding has been made, the 
Hearing Off icer shall take such discipli
nary action as he shall deem appropriate. 
This action shall not be more severe than 
that recommended by the school official 
init iating the suspension proceedings. 

(16) No suspension shall cont inue for longer 
than ten (10) school days after the date of 
the hearing, or unti l the end of the 
school year, whichever comes first. In 
such cases, the principal (responsible to 
the Superintendent) shall be responsible 
for insuring that the chi ld receives some 
form of educational assistance and/or 
diagnostic examination dur ing the sus
pension per iod. 

(17) If the Hearing Off icer determines that 
disciplinary action is not warranted, all 
school records of the proposed discipli
nary act ion, including those relating to 
the incidents upon which such proposed 
ac t ion was p r e d i c a t e d , shall be 
destroyed. 

(18) If the Hearing Off icer determines that 
disciplinary action is warranted, he shall 
give wri t ten noti f icat ion of his findings 
and of the child's right to appeal his deci
sion to the Board of Education, to the 
chi ld, the parent or guardian, and the 
counsel or representative of the chi ld , 

w i t h i n t h r e e (3) days o f such 
determinat ion. 

(19) An appeal f rom the decision of the Hear
ing Off icer shall be heard by the Student 
Life and Communi ty Involvement Com
mittee of the Board of Education which 
shall provide the chi ld and his parent or 
guardian wi th the opportuni ty for an oral 
hearing, at which the chi ld may be rep
resented by legal counsel, to review the 
findings of the Hearing Officer. At the 
conclusion of such hearing, the Com
mittee shall determine the appropriate
ness of and may modify such decision. 
However, in no event may such Com
mittee impose added or more severe re
strictions on the chi ld. 

14. Whenever the foregoing provisions 
require notice to a parent or guardian, and the 
chi ld in question has no parent or duly ap
pointed guardian, notice is to be given to any 
adult wi th whom the child is actually l iving, as 
well as to the chi ld himself, and every effort wi l l 
be made to assure that no child's rights are de
nied for lack of a parent or duly appointed 
guardian. Again, provision for such notice to 
non-readers wi l l be made. 

15. Jurisdiction of this matter is retained to 
allow for implementat ion, modif icat ion and en
forcement of this Judgment and Decree as may 
be required. 

Joseph C. Waddy 
United States District Judge 

Date: August 1,1972 

M A R Y L A N D A S S O C I A T I O N FOR 
RETARDED C H I L D R E N , et al . 

v. 

STATE OF M A R Y L A N D 

IN THE CIRCUIT COURT 
FOR BALTIMORE COUNTY 

EQUITY NO. 100/182/77676 

AMENDED DECREE 

. . . This Court has taken extensive testimony, 
heard arguments by counsel, made findings of 
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fact attached hereto, and has f i led an EXPLANA
TORY M E M O R A N D U M OF DECISION at
tached hereto. Now, this 3rd day of May, 1974, 
the Court hereby ORDERS and DECREES: 

1. The Court declares that it is the established 
policy of the State of Maryland to provide a free 
education to all persons between the ages of 
five and twenty years, and this includes chi l 
dren with handicaps, and particularly mentally 
retarded chi ldren, regardless of how severely 
and profoundly retarded they may be. This pol 
icy is established by Sec. 73 and Sec. 99 and Sec. 
106D of Art icle 77 of the Annotated Code of 
Maryland, and by Art icle 59A. 

2. Sec. 73 and Sec. 99 of Art icle 77 obligates 
local boards of education to provide or arrange 
for appropriate educational facilities and ser
vices for each mentally retarded chi ld between 
the ages of f ive and twenty years who resides in 
the political sub-division of the local board. 

3. Under the provisions of Art icle 77 referred 
to above the local board of education must 
initially determine that the educational p ro - ' 
gram provided or arranged for a chi ld is, in fact, 
an educational program, and that it is in fact an 
appropriate program for the chi ld. When the 
child is placed in an educational program in a 
state institution it becomes the responsibility of 
the State to insure that the chi ld is provided an 
appropriate educational program dur ing the 
t ime the child is institutionalized. The right of 
the State to require the local sub-division to 
share the cost of such educational programs is 
not being adjudicated herein. 

4. The fo l lowing may constitute "appropr iate 
provis ion" for a child's education (for purposes 
of Section 92(a) of Article 77) and "appropr iate 
educational facilities and services" (for pur
poses of Section 99 of Art icle 77) but only if the 
placement meets requirements stated herein: 
placement in a nonpubl ic day facility, a publ ic 
or private residential facility, and home and 
hospital instruction. 

5. The obligations referred to above cannot 
be discharged by referral of a chi ld to another 
governmental authority or to a non-publ ic 
school or facility if no opening in programs pro
vided by such other agency or school or facility 
are available for the chi ld , and as a consequence 
the chi ld cannot be enrol led but instead must 
wait on a wait ing list for an opening. 

6. Provisions for a child's education in a 
facility not accredited by the Maryland State 
Department of Education may be appropriate if 
local educational authorities examine the pro
gram at the facility in sufficient detail to be able 

to determine that the program is in fact educa
tional and appropriate for the chi ld referred to 
the program. However, if the facility to which 
the chi ld is referred is in fact educational the fa
cility is subject to the accreditation require
ments of Secs. 12 and 28 of Article 77. Therefore 
the Court ORDERS that appropriate standards 
must be promulgated by the State Department 
of Education, acting alone or in conjunct ion 
with the Mental Retardation Administrat ion, for 
the accreditation of all educational facilities, in-
cluding day-care centers and residential treat
ment facilities, except those church related fa
cilities specifically exempted by Sec. 12 of 
Art icle 77. Al l educational programs conducted 
by, or subject to licensing by, the Mental Retar
dation Administrat ion shall be subject to the 
aforesaid standards. The standards must be pro
mulgated by September 1,1974 and compliance 
with the standards must be effected by Sep
tember 1,1975. 

7. Home and hospital instruction is not an ap
propriate long-term educational arrangement 
for any chi ld. As indicated by the bylaws of the 
State Board of Education, home and hospital in 
struction is an appropriate arrangement for the 
education of chi ldren who are unable, due to 
physical condit ions, to attend school regularly, 
in cases in which a medical specialist certifies 
that the child should not attend school because 
of his physical condi t ion. Mental retardation, 
however p ro found, is not a "phys ica l " condi 
t ion justifying referral to home and hospital in 
struction in lieu of instruction in school. 

8. Mental retardation, per se, should not be 
the sole reason for concluding that home and 
hospital instruction, or residential placement, 
or placement in a non residential facility, is 
"appropr ia te" for the education of a chi ld. The 
conclusion that such arrangements are appro
priate must be based upon all relevant 
considerations. 

9. Under Art icle VIII of the Maryland Consti
tu t ion , and under the provisions of Sections 40, 
73, 92(a) and 99 of Article 77, each chi ld in Mary
land is enti t led to education at no expense to 
the child or his parents or guardians. When the 
publ ic schools provide or arrange for the edu
cation of a chi ld outside the publ ic schools, the 
program must be made available free of charge 
to the child and his parents or guardians. The 
practice of sending chi ldren to non public 
schools wi thout ful l funding when the public 
schools are unable to provide the chi ld with a 
program is unlawful. When publ ic schools pro
vide or arrange for the education of a chi ld in a 
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state institution or elsewhere outside the public 
school system the educational program must be 
made available without charge to the child and 
his parents or guardians. The state has an obliga
tion under Article 59A and Article 23 of the Dec
laration of Rights to fund institutional educa
tional programs that insure appropriate 
education, so that there is no discrimination 
against children in the institutions. 

10. Since all appropriate educational 
facilities, including such nonpublic educational 
facilities as day care centers, will be approved by 
the State Department of Education pursuant to 
Paragraph 6 of this decree it will be the obliga
tion of the local boards of education to provide 
daily transportation for handicapped children 
to and from the appropriate facility that the 
boards of education have provided and ar
ranged for, such transportation being required 
by Sec. 99 of Article 77. This statute only con
templates daily transportation. However, if 
week-end transportation is furnished by a local 
board to children at the Maryland School for 
the Blind or Maryland School for the Deaf there 
can be no discrimination and comparable trans
portation must be furnished to those children at 
the Rosewood State Hospital, Great Oaks and 
any other facility of the Mental Retardation 
Administration . . . 

13. Officials of the State of Maryland have 
made to this Court a formal commitment of rec
ord to comply with the terms of this decree by 
the school year beginning in September 1975. 
Therefore, no specific relief with respect to 
funding is now ordered herein because of the 
Court's recognition of practical budgetary con
siderations. This Court retains jurisdiction over 
all parties to the end that any appropriate or 
necessary orders may be issued leading to the 
fulfillment of the obligations stated in this de
cree in the school year beginning in September 
1975. 

John E. Raine, Jr. 
Judge 

IN THE INTERESTS OF G. H., A CHILD 
Special Education Division of the 

Department of Public Instruction of the 
State of North Dakota, 

Petitioner and Appellee 

v. 

G. H., 
B. H., 
F. H., 

Williston School District No. 1, 
Jamestown Crippled Children's School 

Director of Institutions of the State 
of North Dakota, 

Stutsman County Welfare Board, and 
Jamestown School District No. 1, 

Respondents 
and 

Williams County Welfare Board and 
Public Welfare (Social Service) 

Board of the State of 
North Dakota, 

Respondent and Appellants 

IN THE SUPREME COURT 
STATE OF NORTH DAKOTA 

Filed by Clerk 
Supreme Court 
April 30,1974 

Civil No. 8930 

1. The right to a public school education is a 
right guaranteed by the North Dakota Constitu
tion. N.D. Constitution, Secs. 147,148, 11, and 
20. 

2. The right to a public school education is 
given to all children with physical or mental 
handicaps except those, if any there are, who 
can derive no benefit from education. 

3. The right to a public school education, if 
the State provides it for any children, entitles all 
children, including those with physical and 
mental handicaps (except those, if any, who can 
derive no benefit from education) to a similar 
opportunity on equal terms as is guaranteed by 
the Equal Protection Clause of the Fourteenth 
Amendment of the United States Constitution. 

4. The residence of a child determines the 
identity of the school district responsible for 
providing educational opportunity to the child. 

5. Assignment of a child requiring special 
education to a school outside the district of the 
child's residence does not change the residence 
of the child. 

6. The residence of a child who is made a 
ward of the State is separate from that of her 
parents. 

DISCUSSION 

. . . The first question to arise, incredibly 
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enough, is whether G. H. is enti t led to have her 
tu i t ion paid by anyone. A great many handi
capped chi ldren in this State have had no edu
cation at al l , wh ich might indicate that they are 
entit led to none. A further shadow on their 
claim to an education has been cast, according 
to some of the briefs before us, by the decision 
of the United States Supreme Court in San An
tonio Independent School District v. Rodri
guez, 411 U.S. 1, 93 S.Ct. 1278, 36 L.Ed.2d 16 
(1973), which held that education is not a right 
mandated by the United States Consti tut ion. 
We wil l return to the Rodriguez case later, but at 
this point we wi l l consider whether the right to 
an education is a constitutional right under the 
Constitut ion of this State. We held long ago that 
it is, and we now reiterate that holding. 

"The historic policy of this state, in common with 
the general policy of every other state in the Un
ion, is to maintain a free public school system for 
the benefit of all children within specified age 
limits. 
"This policy existed prior to statehood and is crys
tallized in sections 147 and 148 of the State Consti
tution, which read as follows: 
'A high degree of intelligence, patriotism, 
integrity and morality on the part of every voter in 
a government by the people being necessary in 
order to insure the continuance of that govern
ment and the prosperity and happiness of the 
people, the legislative assembly shall make provi
sion for the establishment and maintenance of a 
system of public schools which shall be open to 
all children of the state of North Dakota and free 
from sectarian control. This legislative require
ment shall be irrevocable without consent of the 
United States and the people of North Dakota.' 
[Sec. 147, Constitution of N.D.] 
'The legislative assembly shall provide, at its first 
session after the adoption of this constitution, for 
a uniform system for free public schools through
out the state, beginning with the primary and ex
tending through all grades up to and including 
the normal and collegiate course.' " [Sec. 148, 
Constitution of N.D.] Anderson v. Breithbarth, 62 
N.D. 709, 245 N.W. 483, 484 (1932). 

We are satisfied that all children in North 
Dakota have the right, under the State Consti tu
t ion , to a publ ic school education. Noth ing in 
Rodriguez, supra, holds to the contrary. The 
State of New Jersey has held, since Rodriguez, 
that education is a right under the Constitut ion 
of that State. Robinson v. Cahill, 62 N.J. 473, 303 
A.2d 273 (1973). 

Handicapped chi ldren are certainly entit led 
to no less than unhandicapped chi ldren under 
the explicit provisions of the Consti tut ion. 
Whether those who have been unconst i tut ion

ally deprived of education in the past have a 
constitutionally based claim for compensatory 
educational effort, we leave for future determi
nation. See In re H., 337 N.Y.S.2d 969, 40 A.D. 
860, 72 Misc.2d 59 (Family Court , Queens 
County, 1972). 

For the present, we say only that failure to 
provide educational opportuni ty for handi
capped children (except those, if any there are, 
who cannot benefit at all f rom it) is an unconsti
tut ional violation of the foregoing constitu
t ional provisions, as well as Section 11 of the 
North Dakota Consti tut ion and Section 20 of the 
North Dakota Const i tut ion, which provide that 
all laws of a general nature shall have a uni form 
operation and that no class of citizens shall be 
granted privileges or immunit ies which upon 
the same terms shall not be granted to all 
citizens. 

We f ind nothing in Rodriguez, supra, to per
suade us to a different view. On the contrary, 
education has long been the primary responsi
bility of the States, and it is only natural that their 
constitutions should provide for a right to an 
educat ion; whi le the Federal Const i tut ion, as 
Rodriguez points out , is silent on the subject of 
education. 

And even the Rodriguez op in ion indicates 
that Federal constitutional questions would 
arise if there were a total deprivat ion of educa
tional opportunit ies, as there would be here if 
none of the parties before us was paying for the 
education of G. H. 

Whi le the Supreme Court of the United 
States, using the " t rad i t iona l " equal-protect ion 
analysis, held that the Texas system of educa
tional f inancing, which relied largely upon 
property taxes, was constitut ional, we are conf i 
dent that the same Court wou ld have held that 
G. H.'s terr ible handicaps were just the sort of 
" immutab le characteristic determined solely by 
the accident of b i r t h " to which the " inherent ly 
suspect" classification wou ld be applied, and 
that depriving her of a meaningful educational 
opportuni ty wou ld be just the sort of denial of 
equal protection which has been held unconsti
tut ional in cases involving discrimination based 
on race and illegitimacy and sex . . . . 

In Brown v. Board of Education of Topeka, 374 
U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954), the Su
preme Court said, " I n these days, it is doubt fu l 
that any child may reasonably be expected to 
succeed in life if he is denied the opportuni ty of 
an education. Such an opportuni ty , where the 
state has undertaken to provide it, is a right 
which must be made available to all on equal 
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terms." When North Dakota undertakes to 
supply an education to all, and to require all to 
attend school, that right must be made available 
to all, including the handicapped, on equal 
terms. 

The plain language of our constitutional pro
visions requires this conclusion . . . . 

Even if we were disposed to avoid or evade 
our duty to construe the State Consti tut ion to 
require educational oppor tuni ty for the handi
capped (and we are not so disposed), the Fed
eral courts wou ld surely construe the Federal 

Constitution to require the same result, and 
properly so. See Reid v. Board of Education of 
City of New York, 453 F.2d 238 (2d Cir. 1971), and 
Federal cases supra. 

We hold that G. H. is entit led to an equal edu
cational opportuni ty under the Constitut ion of 
North Dakota, and that depriving her of that op
portunity wou ld be an unconstitutional denial 
of equal protect ion under the Federal and State 
Constitutions and of the Due Process and Privi
leges and Immunities Clauses of the North Da
kota Consti tut ion. 
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State and Federal 
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Children 
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Joseph Ballard 



Overview 

The country needs and, unless I mistake its 
temper, the country demands bold, persistent 
experimentation. It is common sense to take a 
method and try it: if it fails, admit it frankly and try 
another. But above all, try something. 

Franklin Delano Roosevelt 

D We wou ld make in this section, as it were, a 
"modest proposal" to achieve two objectives 
for the reader: 

1. Provide at least a general acquaintance wi th 
the broad directions and basic ingredients of 
public educational policy for exceptional 
chi ldren, state and federal, at this moment in 
history. One might call this section a report 
on the "state of the public ar t " for both 
handicapped and gifted chi ldren. 

2. Provide a ready resource of information for 
the reader that may be helpful at varying 
times and for varying reasons. 

In the spirit of this dual mission, the reader wi l l 
f ind Abeson and Ballard in "State and Federal 
Policy for Exceptional Ch i l d ren" offering an 
issue or iented roundup. Correspondingly, For-
sythe in "Progress for the Severely Handi
capped" targets very specifically on the long 
struggle to direct the public policy forum to the 
critical needs of the most vulnerable among us. 

Thoughtful commentary and valuable re
source material are combined for the reader by 

LaVor in "Federal Legislation for Exceptional 
Persons: A History" and by Marinel l i in "Financ
ing the Education of Exceptional Ch i ld ren" . 
A n d , in a similar vein, Ballard advises the reader 
in "Act ive Federal Education Laws for Excep
tional Persons" about the wealth of extant fed
eral education statutes which are intended to 
impact positively upon exceptional chi ldren. 

Finally, the reader is provided a set of actual 
legislative statutes designed to make available 
precise and accurate supportive information. 
(And, by the way, they aren't bad reading.) Two 
of these are " l i v i n g " laws of historic proport ions 
in their implications for exceptional chi ldren 
("Education for All Handicapped Chi ldren Act 
of 1975" and "Federal Legislation for the Educa
t ion of Gifted and Talented Chi ldren") . The 
other, "CEC Mode l Statutes," may be found 
useful by the reader for application in his or her 
own state level environment. 

In summary, then, if one might attempt an 
analogy wi th the theatre, we have tr ied to cap
ture in this section the public policy "stage" at 
this moment in the Republic's history—but we 
do not tell you whether anyone came to the 
play. In other words, only t ime, and how t ime is 
uti l ized by thousands of advocates and thou 
sands of special education professionals, wi l l tell 
us whether we have had the intended construc
tive impact on all exceptional chi ldren. 
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State and Federal Policy 
for Exceptional Children 

"(c)lt is the purpose of this Act to assure that all 
handicapped children have available to them, 
within the time periods specified in section 
612(2)(B), a free appropriate public education 
which emphasizes special education and related 
services designed to meet their unique needs, to 
assure that the rights of handicapped children 
and their parents or guardians are protected, to 
assist States and localities to provide for the edu
cation of all handicapped children, and to assess 
and assure the effectiveness of efforts to educate 
handicapped children." (Statement of Findings 
and Purpose, The Federal Education for All Hand
icapped Children Act, P.L 94-142) 

"It is the policy of this state to provide, as an inte
gral part of free public education, special educa
tion sufficient to meet the needs and maximize 
the capabilities of all children with exceptional 
educational needs. Furthermore, it is the policy 
of this state to ensure that each child who has ex
ceptional education needs is provided with the 
opportunity to receive a special education at 
public expense suited to his individual needs. To 
obtain this end, the legislature recognizes the ne
cessity for a flexible program of special education 
and for frequent re-evaluation of the needs, ca
pabilities and progress of a child with exceptional 
educational needs. (Sec. 7, Chap. 89, Wisconsin 
Statutes Annoted)." 

• This chapter is intended to provide a capsule 
review of the status of public policy with respect 
to the education of exceptional children, both 
at the federal and state levels. The reader will 
observe that, in the federal segments of this 
chapter, constant reference is made to the Edu
cation for All Handicapped Children Act, P.L. 
94-142 (signed November 28,1975). This land
mark legislation, aptly referred to as the "Bill of 
Rights for Handicapped Children," embodies 
the major features of the overall federal com
mitment to its handicapped children in both the 
fundamental areas of rights and revenue. P.L. 
94-142 sets in place the permanent federal fi-

nancial contribution and sets forth those educa
tional rights guarantees that must be adhered to 
by the states and their intermediate and local 
school districts. 

RIGHT TO AN EDUCATION 

States 

In 1972 Abeson reported that almost 70% of the 
states had adopted mandatory legislation 
requiring the education of all eligible handi
capped children as defined in each state's poli
cies. In 1975 a survey of state law indicated that 
all but two states had adopted some form of 
mandatory legislation (see Table 1). The survey 
further revealed that 37 of the 48 states with 
mandatory legislation adopted their current 
special education legislation since 1970. These 
developments make it clear that state legislators 
are now aware that no longer can the provision 
of appropriate education opportunities for 
handicapped children be considered optional. 
Of note is that this period of extensive expan
sion corresponds with the beginning of the 
right to education litigative movement. 

Federal 

The US Congress agrees with the direction 
being taken in the judicial system with respect 
to the constitutional right to an education, 
based primarily upon interpretation of the 14th 
Amendment. 

In P.L. 93-380 (signed, August 24, 1974), the 
Education Amendments of 1974, Title VIII, Sec
tion 801, one observes this blunt statement: 
" . . .the Congress . . . declares it to be the pol
icy of the United States of America that every 
citizen is entitled to an education to meet his or 
her full potential without financial barriers." 
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Table 1 

State Statutory Responsibilities for the Education of Handicapped Children (July 1, 1975) 

Date of Compliance Ages of Categories 
State Type of mandation passage date eligibility excluded 

Alabama Full planningand 1971 1977 6-21 Profoundly retarded 
programing 

Alaska Full program 1974 From age 3 
Arizona Selective planning 1973 9/76 5-21 Emotionally handicapped 

and programing 
Arkansas Full planningand 1973 9/79 6-21 

programing1 

California Selective • 6-182 "Educationally 
handicapped" 
(Emotionally disturbed, 
learning disabled) 

Colorado Full planningand 1973 7/75 5-21 
programing 

Connecticut Full planning and 1966 4 -21 a 

programing 
Delaware Full program "wher- 4-21 Severely mentally or 

ever possible" physically handicapped 
District of No statute, Court 1972 1972 From age 6 

Columbia order: Full program 
Florida Full program 1973 3-no max. 

(13yrs. guar.) 
Georgia Full planningand 1968 9/75 3-20 

programing 
Hawaii Full program 1949 5-20 
Idaho Full program 1972 Birth-21 
Illinois Full program 1965 7/69 3-21 
Indiana Full planningand 1969 1973 6-187 

programing 
Iowa Full program "i f rea- 1974 Birth-21 

sonably possible" 
— Kansas Full planning and 1974 1979 Developmen-

programing tally Disabled. 
Birth-21 

Kentucky Planning and pro- 1970 1974 Other than trainable 
graming mentally retarded 
(Petition for trainable 1962 6-21 
mentally retarded 
only) 

Louisiana Court order-Orleans 1972 1972 3-211 0 Other than mentally 
Parish only: Selective retarded 
for mentally retarded. 
Otherwise, mandatory 

Maine Full planning and 1973 1975 5-20 
programing 

(Continued on next page) 

This table was prepared by The Development and Evaluation of State and Local Special Education Administrative Policy 
Manuals Project of the State-Federal Information Clearinghouse for Exceptional Children of The Council for Exceptional 
Children, pursuant to a grant from the Bureau of Education for the Handicapped, US Office of Education, Department of 
Health, Education, and Welfare. The opinions expressed herein, however, do not necessarily reflect the position or policy 
of the US Office of Education, and no official endorsement should be inferred. 
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Table 1—continued 

Date of Compliance Ages of Categories 
State Type of mandation passage date eligibility excluded 

Maryland Full planningand 1973 197912 13 

programing 
Massachusetts Full planningand 1972 3-21 

programing 
— Michigan Full planningand 1971 9/73 Birth-25 

programing 
Minnesota Full program 7/72 4-21, except 

MR (5-21) and 
ED (6-21) 

Mississippi Permissive Birth-21 
Missouri Full planningand 1973 5-21 

programing 
Montana Full program 1974 7/79 6-21 
Nebraska Full planningand 1973 10/76 5-18 

programing 
Nevada Full program 1973 5-18 
New Hampshire Full program Birth-21 
New Jersey Full program 1954 " 5-20 
New Mexico Full planningand 1972 9/76 6 - 2 1 " 

programing 
New York Full program 1973 1973 5-21 Profoundly retarded 
North Carolina Full planning 1974 Birth-Adult

hood21 

North Dakota Full planning and 1973 7/80 5-213 

programing 
Ohio Permissive Birth-21 Other than crippled or 

EMR, deaf, blind, 
partial hearing or vision 

Selective planning 1972 1973 Trainable or profoundly 
mentally retarded 

Oklahoma Full program 1971 9/70 4-21 
Oregon Full program 1973 EMR: 6-21 

Others: Birth-21 
Pennsylvania Court order: Selective 1972 9/72 6-21 Other than mentally 

(mentally retarded retarded 
only) 
Full planningand 1956 1956 6-21 
programing 

Rhode Island Full program 1964 3-21 
South Carolina Full planningand 1972 1977 6-21 

programing 
South Dakota Full program 1972 Birth-21 
Tennessee Full planningand 1972 9 /74 2 4-21 

programing 
Texas Full program28 1969 9/76 3-21 
Utah Full program 1969 5-21 
Vermont Full program 1972 Birth-21 
Virginia Full planning 1972 2-21 
Washington Full program 1971 6-21 
West Virginia Full program 1974 1974 5-2332 

Wisconsin Full planningand 1973 8/74 3-21 
programing 

Wyoming Full program 1969 6-21 
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Table 1—continued 

NOTE: Definitions of the kinds of mandatory legislation used by states are as follows: 

• Full Program Mandate: Such laws require that programs must be provided where children meet 
the criteria defining the exceptionality. 

• Planning and Programing Mandate: This form includes required planning prior to required pro
graming. 

• Planning Mandate: This kind of law mandates only a requirement for planning. 
• Conditional Mandate: This kind of law requires that certain conditions must be met in or by the 

local education district before mandation takes effect (this usually means that a certain number 
of children with like handicaps must reside in a district before the district is obliged to provide 
for them). 

• Mandate by Petition: This kind of law places the burden of responsibility for program development 
on the community in terms of parents and interested agencies who may petition school districts 
to provide programs. 

• Selective Mandate: In this case, not all disabilities are treated equally. Education is provided 
(mandated) for some, but not all categories of disabilities. 

FOOTNOTES 

Current statute is conditional: 5 or more similarly handicapped children in district. However, a 1973 
Attorney General's opinion stated that the law mandating full planning and programming was effec
tive July, 1973. If the state activates a kindergarten program for 5-year-old children, ages of eli
gibility will be 5-21. 

2 Permissive for children 3-21, except MR: 5 yrs. 8 mos.-21. 
3 3-21 for hearing impaired. Lower figure applies to age of child as of Jan. 1 of the school year. 
41973 law did not include profoundly retarded; however, a 1974 amendment brought these chil

dren under the provisions of the mandatory law. Compliance date for full services to these children 
is mandated for 1977-78. 

"Earlier (1963) law was mandatory for all handicapped children except Trainable Mentally Retarded. 
5-21 for speech defective. 

7 Permissive 3-5 and 19-21. 
8Developmentally Disabled" means retardation, cerebral palsy or epilepsy. For other disabilities, 

the state board is to determine ages of eligibility as part of the state plan. Compliance date is 
7/1/74 for DD programs. 

" Permissive: 3-6. 
"Residents over age 21 who were not provided educational services as children must also be given 

education and training opportunities. 
" In cases of significant hardship the commissioner of education may waive enforcement until 1977. 
12 Court order sets deadline in Sept., 1975. 
13 Services must begin as soon as the child can benefit from them, whether or not he is of school age. 
"Date on which Trainable Mentally Retarded were included under the previously existing mandatory 

law. 
15 Statute now in effect is selective and conditional: at least 10 Educable Mentally Retarded, 7 Train

able Mentally Retarded, or 10 physically handicapped in school district. Full mandation becomes 
effective 7/1/79. 

"Acoustically handicapped: 10/1/74. 
Aurally handicapped and visually handicapped: birth-18. 
Date of original mandatory law, which has since been amended to include all children. 
Child must be 6 years old by Jan. 1 of school year. 

20 Implementation date to be specified in preliminary state plan to be submitted to 1975 General 
Assembly. 

21 Deaf: to age 18—or to age 21 " i f need exists." 
22 All children must be served as soon as they are identified as handicapped. 
23 Deaf children to be served at age four. 
242-21 for blind, partially blind, deaf, hard of hearing. 

"When programs are provided for pre-school age children they must also be provided for mentally 

handicapped children of the same age. (Continued on next page) 
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Table 1—continued 
2 For mentally retarded or multiply handicapped. Others, as defined in regulations. Compliance date 

established by regulations. 
27 4-21 for hearing handicapped. 

The Texas Educational Agency is operating under the assumption that the law is mandatory, and 
has requested an opinion from the state Attorney General on this question. Compliance date is as 
established by state policy if the law does not specify a compliance date. 
Within the limits of available funds and personnel. 

30 9/1/76 established by regulations. 
31 Permissive below 6 years. 

Permissive 3-4. 

Moreover, in that same legislation, the Con
gress ordered the state education agencies to 
develop and submit to the US Commissioner of 
Education long range, detailed blueprints of 
plans to achieve ful l educational opportuni ty 
for all handicapped chi ldren wi th in each of the 
states. Suffice it to say, as is clear in one of the 
epigrams at the opening of this chapter and in 
subsequent subsections of this chapter, the 
whole purpose and design of P.L. 94-142, the 
Education for Al l Handicapped Chi ldren Act, 
are aimed at terminat ing the unconstitut ional 
exclusion of handicapped chi ldren f rom the 
public education system. 

At this point in history, increasing sensitivity 
to the right to education issue is observable at 
the Presidential level as wel l . Witness these of f i 
cial remarks by President Gerald Ford, issued in 
late 1974 subsequent to his meeting wi th his 
Commit tee on Mental Retardation: 

Our school systems must be strengthened, so that 
they can provide the appropriate education 
which both the law and our conscience say may 
not be denied to retarded or otherwise handi
capped children. By appropriate education, I 
mean training in academic, vocational and social 
skills which will enable these children to live up 
to their highest potential. 

DUE PROCESS 

States 

Among the most significant new directions in 
state law is the requirement adopted in many 
states that due process of law must be provided 
to the parents and guardians of exceptional 
chi ldren regarding identi f icat ion, evaluation, 
and placement. A 1974 review of state law in this 
area, made prior to the passage of P.L. 93-380, 
the Education Amendments of 1974, indicated 
that 12 states had specific laws regarding due 
process and 13 others required the same 
through administrative policy (SFICEC, 1974). 

Whi le the procedural requirements that are 
in force in most of the states are essentially sim
ilar, some differences exist wi th regard to the 

qualif ications, selection, and power of the hear
ing officers or tribunals used. For example, in 
many states, hearing officers are selected at the 
state level, are employed for this purpose by the 
state, and are independent of the local educa
t ion agency, thus contr ibut ing to their ability to 
funct ion " impart ia l ly ." In other states, em
ployees or the board of the local system assumes 
this responsibility. Colorado statutes, for exam
ple, assign that task to the local board of educa
t ion and state further that " t h e final approval of 
the enrol lment of any eligible handicapped 
chi ld in a special educational program shall be 
made by the board of education of the school 
district of the child's residence" (Sec. 123-22-8, 
Colo, revised statutes). The impetus of P.L. 
93-380 and P.L. 94-142 plus that provided by the 
pending and completed lit igation wi l l produce 
due process statutes in all states wi th in a short 
t ime. 

Federal 

The maintenance of fundamental due process 
procedures was not only acknowledged re
cently by the federal government, but was also 
made a condi t ion upon the states for continued 
receipt of federal monies (Education of the 
Handicapped Act, Part B) for the education of 
handicapped chi ldren. 

In the successor act, P.L. 94-142, these due 
process safeguards and the required procedural 
ingredients are restated and are constructively 
refined toward the fo l lowing objectives: 

1. To strengthen the rights of all involved. 
2. To conform more precisely to court decrees. 
3. To clarify certain aspects of the earlier 

statutes. 
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4. To guarantee the rights of all parties w i th re
spect to potential court review. 

5. To insure maximum flexibil i ty in order to 
conform to the varying due process proce
dures among the states. 

Readers wil l observe that P.L. 94-142 is reprinted 
in toto elsewhere in this section and they are 
encouraged to read Section 615, "Procedural 
Safeguards," in its entirety. 

LEAST RESTRICTIVE ALTERNATIVE 

States 

Many recently passed state statutes that require 
due process also mandate the use of placement 
schemes that emphasize the least restrictive al
ternative. This policy is based on the assumption 
that there are various types of settings that differ 
in terms of programs offered and their distance 
f rom the regular education program. As the dis
tance f rom the regular education setting 
increases, the amount of the restrictiveness on 
the child's funct ioning, as well as the possibility 
of stigma, increases. The fo l lowing passage f rom 
the Tennessee law is representative of the ex
pression of this principle in other state statutes: 

" T o the maximum extent p rac t icab le , 
handicapped children shall be educated along 
with children who do not have handicaps and 
shall attend regular classes. Impediments to 
learning and to the normal functioning of handi
capped children in the regular school environ
ment shall be overcome by the provision of spe
cial aids and services rather than by separate 
schooling for the handicapped. Special classes, 
separate schooling or other removal of handi
capped children from the regular educational 
environment, shall occur only when, and to the 
extent that the nature or severity of the handicap 
is such that education in regular classes, even 
with the use of supplementary aids and services, 
cannot be accomplished satisfactorily. (Tenn. 
Code Ann. 49-2913(B) 

To be emphasized is that this directive is not l im
ited to mildly handicapped chi ldren but ap
plies to all handicapped chi ldren. The adopt ion 
of these provisions by individual states has also 
been heightened by federal legislation and the 
litigative movement. An indication of this ad
vance was reported by the National Education 
Association. In a press release dated October 10, 
1975, they announced that in a survey of 44 of 
their state affiliates, "22 or 50% reported there 
was a state law or regulation in effect that handi
capped chi ldren be placed in regular classes at 
least some of the t ime. " 

Federal 

Whi le clearly and forthr ight ly invoking the right 
of handicapped chi ldren to instruction in the 
"least restrictive" educational environment, the 
federal government at the same t ime is con
cerned that each child's individual educational 
needs wil l be fully met. 

P.L. 94-142 requires that all handicapped chi l 
dren " t o the maximum extent appropr iate" 
shall be educated "w i t h chi ldren who are not 
handicapped." In other words, all handicapped 
chi ldren shall be educated as closely as possible, 
depending on their individual needs and dis
abilities, to nonhandicapped chi ldren. P.L. 
94-142 acknowledges that "special classes, sep
arate schooling or other removal f rom the regu
lar educational environment wi l l be required to 
meet the appropriate instructional needs of 
many chi ldren when ' the nature or severity of 
the handicap is such that education in regular 
classes with the use of supplementary aids and 
services cannot be achieved satisfactorily.' The 
Congress clearly desires that the principle of in 
tegrat ion, not segregation, be the governing 
objective for all chi ldren. 

NONDISCRIMINATORY EVALUATION 

States 

Many of the problems surrounding racial and 
cultural minority chi ldren and special educa
t ion can to a large degree be resolved through 
implementat ion of due process. Yet there has 
been additional specific state legislation passed 
that also deals wi th these issues. In addit ion to 
requir ing due process, California law (Sec. 
6902.7, Cal. Educ. Code) now calls for verbal or 
nonverbal individual intell igence tests in the 
child's primary home language for chi ldren be
ing considered for placement in classes for the 
mentally retarded. Primary home language is 
def ined as the language in which the chi ld is 
most f luent and has his best speaking ability and 
capacity to understand. 

In addit ion to specifying the scores required 
for placement, assurances are included in the 
California law to force consideration of the 
score in relation to the child's "developmental 
history, cultural background and school 
achievement" (Sec. 6902.085). Further, the psy
chologist administering the instrument must be 
f luent in the child's home language (Sec. 
6902.085), and the assessment must include esti
mates of adaptive behavior (Sec. 6902.08). Fi-
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nally, the law requires all local education agen
cies to report annually to the state data 
regarding the ethnic breakdown of chi ldren in 
programs for the mentally retarded (Sec. 
6902.08). 

Whi le the specificity of the California statutes 
appears to be unmatched in other states, in 
creasingly, other state laws and corresponding 
regulations prohibi t placements in special edu
cation programs solely on the basis of an IQ 
score and the recommendations of single pro
fessionals. Georgia's new regulations (1975), for 
example, required that "each school system 
shall insure that whenever testing of a chi ld is 
required or permit ted by these regulations, the 
results of ability, aptitude or achievement tests 
shall not be used exclusively or principally as the 
basis for any f inding or conclus ion" (Ga. Dept. 
of Education, Regulations and Procedures, 
1975). Similar provisions are contained in the 
Massachusetts statutes (Mass. Dept. of Educa
t ion, Bartley-Daly Act 766 Mass Regulations, 
Sec. 322,1974, p. 5), but Massachusetts law also 
includes the requirement that department ap
proved tests must be "as free as possible f rom 
cultural or linguistic bias or whenever neces
sary, separately evaluated wi th reference to the 
linguistic and cultural group to which the child 
belongs" (Sec. 7, Chap. 718,1972). 

Federal 

The issue of racial and/or cultural discrimi
nation in the assignment of chi ldren to special 
instructional placements is a matter of the grav
est concern to the Congress. Hence, P.L. 93-380, 
the Education Amendments of 1974, clearly 
orders the states to establish "procedures to in 
sure that the testing and evaluation materials 
and procedures uti l ized for the purposes of 
classification and placement of handicapped 
chi ldren wi l l be selected and administered so as 
not to be racially or culturally discriminatory." 
The successor act, P.L. 94-142, strongly reiter
ates this charge to both the states and their local 
school districts. 

In August of 1975, a year after P.L. 93-380 
became law and roughly 3 months before the 
signing of P.L. 94-142, the Off ice of Civil Rights 
at the US Department of Health, Education, and 
Welfare, combin ing these provisions wi th the 
intent of Title VI of the Civil Rights Act, issued a 
fairly detailed directive to the nation's chief 
state school officers toward the further curbing 
of biased testing and evaluation procedures. 

CONFIDENTIALITY 

States 

Whi le directives regarding the storage, retrie
val, and use of student records is increasing at 
the federal level, to date few states have re
sponded wi th specific laws and regulations per
taining to the confidential i ty of student rec
ords. An examination of state regulations 
regarding student records indicates that the 
states of Arizona, Connecticut, Iowa, Kentucky, 
Massachusetts, and Virginia have specific regu
lations regarding confidential i ty for the handi
capped. Other states have general statements 
regarding access procedures to records. At the 
local education agency level, some schools have 
realized the need for appropriate procedures 
and policies and have compi led an extensive 
series of guidelines to be used by school per
sonnel. These guidelines include procedures 
regarding the collection of information for 
pupi l files, the rights of professionals to per
sonal files, the maintenance of pupi l records 
wi th periodic purging of irrelevant and/or old 
data, and the dissemination of information f rom 
pupi l files. However, it appears at this t ime that 
most local education agencies are relying heav
ily on the federal guidelines. 

Federal 

The question of abuses and potential abuses in 
school record keeping, obviously an especially 
sensitive and delicate issue for exceptional chi l 
dren and their parents, received considerable 
national visibility when in 1972 the then Secre
tary of Health, Education and Welfare, Elliot 
Richardson, established the Secretary's A d 
visory Committee on Automated Personal Data 
Systems. 

The labors of that commit tee have proven 
quite productive even at the local level and un
doubtedly provided a major impetus toward 
passage of The Family Educational Rights and 
Privacy Act (often referred to as the "Buckley 
Amendments" after the author, US Senator 
James Buckley of New York) as yet another sec
t ion of P.L. 93-380. This controversial measure 
sets forth both the access rights and privacy 
rights with respect to personal school records 
for chi ldren and their parents. 

Furthermore, in the same P.L. 93-380, wi th 
specific respect to handicapped chi ldren, the 
Congress sought an immediate assurance f rom 
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the states that "policies and procedures that are 
developed regarding the identification and lo
cation of all handicapped children will be estab
lished in accordance with detailed criteria pre
scribed by the Commissioner to protect the 
confidentiality of such data and information by 
the state." P.L. 94-142 reiterates this mandate to 
both the states and their local school districts. 
Readers are encouraged to see Abeson's chap
ter, entitled "Confidentiality and Record Keep
ing," which appears in the first section of this 
book. 

INDIVIDUALIZATION 

States 

State law and regulations like those at the fed
eral level are developing in order to insure that 
every child is the recipient of an individually de
signed educational plan and the services neces
sary to make that plan reality. The statutory lan
guage in many states abounds with the words 
"suitable," "appropriate," "specialized instruc
tion," "appropriate to the child's capacity," and 
"designed to develop the maximum potential 
of every handicapped person." It is clear that 
translating those phrases into programs means 
individualized education. 

Such requirements are in evidence in a few 
locations. Illinois' regulations require that as 
part of the placement activities, a multidiscipli-
nary conference will "develop an educational 
plan which indicates specific objectives to be at
tained by the child" (Art. X, 1973). Wisconsin 
statutes provide that when a multidisciplinary 
team recommends a child for special education, 
it shall recommend an educational program fit
ted to the individual child's needs (Sec. 115.80(3) 
WSA). In Massachusetts as well, there are de
tailed regulations requiring that each child with 
special needs will be provided with an extensive 
individual education plan (Mass. Dept. of Edu
cation, Bartley-Daly Act 766 Mass Regulations, 
Sec. 322,1974). 

That which is implicit in this type of approach 
and which will increasingly be required is that 
the individual program is based on stated long 
range, intermediate, and immediate goals for 
attainment, a detailing of the specific services to 
be provided to the child, the dates for initiation 
and duration of services, criteria for evaluation 
and a schedule for evaluation to determine pro
gram effectiveness in relation to the stated ob
jectives and provisions for altering and review
ing the plan and progress on the basis of a 
predetermined schedule. 

Federal 

From the standpoint of federal policy, special 
education may well be remembered as the stan
dard bearer in the promotion of increasingfed-
eral attention to the need for individualized ed
ucation programs for at least all "vulnerable" 
children, handicapped and nonhandicapped. 
For example, P.L. 93-380 amendments to Title I 
of the Elementary and Secondary Education Act 
(supplementary assistance to economically dis
advantaged children) carries a strong recom
mendation for individualized programs for all 
children served under that Title. 

More specifically, P.L. 94-142, the Education 
for All Handicapped Children Act, requires the 
development of an individualized written edu
cation program for each handicapped child 
served within a given state, to be designed ini
tially in consultation with parents or guardians, 
and to be reviewed and revised as necessary, 
but at least annually. This provision is yet 
another requirement which must be adhered to 
in order to receive monies under P.L. 94-142, a 
condition which must be met beginning in fiscal 
year 1978. 

A review of the legislative history indicates 
that at least the following premises governed 
the Congressional inc lus ion of this 
requirement: 
• Each child requires an educational blueprint 

custom tailored to achieve his/her maximum 
potential. 

• All principles in the child's educational envi
ronment, including the child, should have the 
opportunity for input in the development of 
an individualized program of instruction. 

• Individualization means specifics and 
timetables for those specifics, and the need 
for periodic review of those specifics—all of 
which produce greatly enhanced fiscal and 
educational accountability. 
Mandated individualized programs have 

taken hold in other segments of federal public 
policy. The Vocational Rehabilitation Act of 
1973 (P.L. 93-112) and the Developmentally Dis
abled Assistance and Bill of Rights Act of 1975 
(P.L. 94-103) both contain requirements for in
dividualized habilitation programs. 

GIFTED 

States 

A major change that has occurred in state law 
since 1970 is a reflection of the growing trend of 



STATE AND FEDERAL POLICY 91 

classifying gifted and talented chi ldren as ex
ceptional. By 1975, nearly 35 states included this 
group of chi ldren in their def in i t ion of excep
tional thus making them eligible for special ed
ucation. Al though IQ, usually 130 or above, is 
still the most common indicator of giftedness in 
a chi ld, many states are moving toward a less 
rigid approach, wi th the intent of including chi l 
dren wi th artistic, leadership, and other qual i 
ties into programs for the gif ted. Typical of the 
descriptions of gi f ted/talented chi ldren is the 
def ini t ion f rom the Idaho regulations: 

Gifted/talented refers to those children identi
fied by professionally qualified persons who, by 
virtue of outstanding abilities, are capable of high 
performance. This includes those students with 
demonstrated achievement and/or potential 
ability in one or more of the following areas, 
singly or in combination; general intellectual 
ability, specific academic aptitude, creative or 
productive thinking, leadership ability, and in the 
visual and performing arts. (Administrative Rules 
and Regulations, Sec. 1.19, Idaho State Depart
ment of Education, 1975). 

Federal 

The first major program of support to the states 
in meeting the special educational needs of 
gifted and talented chi ldren was authorized in 
P.L. 93-380 (Title IV, Section 404). In the context, 
readers are referred to another segment of this 
section, enti t led "Federal Legislation fo r the Ed
ucation of Gifted and Talented Chi ld ren. " 

FINANCE 

States 

In past years, although better statutes were 
being passed, adequate funds to achieve imple
mentation were not included. (Marinell i 's 
chapter on finance considers the problems and 
issues associated wi th funding programs for ex
ceptional children.) Many states have now 
made quantum leaps in making dollars available 
to educate handicapped chi ldren. An Education 
Commission of the States survey in 1974 of 
nearly half the states indicated that between the 
1971-72 and 1973-74 school years, increases in 
appropriations ranged f rom 15% (Maine) to 
377% (West Virginia). West Virginia's huge per
centage increase meant a $2.7 mi l l ion dollar ap
propriat ion for 1973-74, up f rom the $564,268 
available in 1971. In the same per iod, Arkansas 
went f rom $450,000 to $2 mi l l ion, a 344% 

increase. The average increase was in the area of 
60% (Education Commission of the States, 1974). 
Despite these increases, it should be remem
bered that the total addit ional dollars yet 
needed to achieve ful l service for all excep
tional chi ldren are estimated to be between $4 
and 5 bi l l ion. 

Federal 

If one combines the fiscal 1977 appropriat ion of 
$110 mil l ion for the basic state grant program 
(EHA, Part B) wi th the other US Off ice of Educa
t ion components for the education of excep
tional chi ldren, both handicapped and gif ted, 
the federal government is making a contr ibu
t ion somewhere on the lower end of $400 mi l 
l ion annually. When compared to the total state 
and local monetary contr ibut ion on a yearly ba
sis (estimated around $4 bi l l ion), and when 
compared to the estimated national need if all 
exceptional chi ldren are to be appropriately 
served, this is indeed a small sum. 

However, P.L. 94-142 wil l undoubtedly 
change the financial rules of the game. That leg
islation authorizes on a gradual basis a most 
substantial increase in the federal contr ibut ion 
which would peak (at least in theory) some
where around 25% of the total contr ibut ion 
f rom all levels of government. 

P.L. 94-142 establishes a formula in which the 
federal government makes a commitment to 
pay a gradually escalating percentage of the na
tional average expenditure per publ ic school 
chi ld times the number of handicapped chi l 
dren being served in the school districts of each 
state in the nation. That percentage wi l l escalate 
on a yearly basis unti l 1982 when it wi l l become a 
permanent 40% for that year and all subsequent 
years. The escalator formula is as fol lows: 

• Fiscal 1978—$387 mi l l ion (on a 5% factor). 
• Fiscal 1979—$775 mi l l ion (on a 10% factor). 
• Fiscal 1980—$1.2 bi l l ion (on a 20% factor). 
• Fiscal 1981—$2.32 bi l l ion (on a 30% factor). 
• Fiscal 1982—$3.16 bi l l ion (on a 40% factor). 

It should be carefully noted that such a 
formula carries an inflation factor; i.e., the ac
tual money f igure fluctuates wi th inflationary-
deflationary adjustments in the national aver
age per pupi l expenditure. 

Moreover, P.L. 94-142 contains a substantial 
pass-through to the local school districts. In the 
first year of the new formula, 50% of the monies 
going to each state would be allocated to the lo
cal education agencies. In the fo l lowing year, 
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fiscal 1979, the local education agency entit le
ment would be enlarged to 75% of the total allo
cation to a given state, wi th the state education 
agency retaining 25%. This 75-25 arrangement 
commencing in fiscal 1979 becomes the per
manent distr ibution arrangement. The current 
state control of all funds is retained for the re
mainder of fiscal 1976 and fiscal 1977. 

AGES AND CATEGORIES 

States 

As can quickly be seen f rom Table 1, state law 
has increasingly opened the schoolhouse doors 
to more and more handicapped chi ldren. This 
expansion has occurred regarding the ages 
handicapped chi ldren first become eligible for 
service and the ages they lose their eligibil i ty. 
Also expanded have been the categories of chi l 
dren who are eligible. In some states this has oc
curred through the continuous addit ion of 
categorical labels to the basic law, whi le in o th 
ers the def in i t ion of eligibil i ty has become gen
eral. For example, in Maryland handicapped 
chi ldren are defined as " those chi ldren wi th 
'mental , physical, or emotional handicaps' " 
(Art. 77, Sec. 92 ACM). It can be anticipated that 
all state policy wi th in the near future wi l l be 
amended to reflect the now well established 
principle that all exceptional chi ldren are en
ti t led to a free, appropriate publ ic education re
gardless of their handicap. 

Federal 

P.L. 94-142 stipulates that all handicapped chi l 
dren, aged 3 to 21 years, may enjoy the special 
education and related services provided 
through that measure. There is also provision 
for the use of federal monies for programs of 
early identif ication and screening. Readers are 
referred to Ballard's chapter entit led "Act ive 
Federal Legislation" appearing elsewhere in this 
section, which contains the federal def ini t ion of 
handicapped chi ldren. 

Moreover, P.L. 93-380, in conformance wi th 
the overall federal goal of ending exclusion, or
dered a priority in the use of federal funds for 
chi ldren "st i l l unserved." P.L. 94-142 maintains 
and broadens that priori ty in the fo l lowing 
manner: 

• First priori ty to chi ldren "unserved." 
• Second priori ty to chi ldren inadequately 

served when they are severely handicapped 
(within each disability). 

Finally P.L. 94-142 carries a special incentive 
grant aimed at encouraging the states to pro
vide special education and related services to its 
preschool handicapped chi ldren. Each handi
capped chi ld in the state aged 3 to 5 who is 
counted as served wi l l generate a special $300 
enti t lement. It should be noted that this incen
tive enti t lement goes to the state education 
agency and must be used by that agency to pro
vide preschool services. Addit ional ly, this ent i 
t lement is a separate " l i ne i t em" appropriat ion, 
i n d e p e n d e n t of t he larger P.L. 94-142 
enti t lement. 

COMPLIANCE 

States 

In recent years, provision in some states regard
ing the education of handicapped chi ldren 
have included language intended to achieve 
compliance wi th the requirements by the local 
education agency. One approach has been to 
specify in statute a date by which the mandated 
services must be provided (see Table 1). 

A l though specific dates do represent a force
ful statement of legislative intent and form a ba
sis for holding state executive agencies account
able, unfortunately, these statutes do not 
guaran tee immed ia te p r o g r a m de l i ve ry . 
Another approach to achieve compliance has 
been the inclusion in law of financial penalties 
directed at local school agencies that fail to im
plement the state's mandate. In Maine, law has 
been adopted providing that, if after the com
pliance date of July 1,1975, all el igible excep
tional chi ldren have not been provided wi th 
" the necessary educat ion" by the appropriate 
administrative unit , the state commissioner of 
education "may wi thho ld all or such port ion of 
the state a i d " as, in his judgment , is warranted 
(Ch. 404, Sec. 3125). Similar provisions have be
come law in Missouri (H.B. 474) and Tennessee 
(Ch. 839, Sec. 8c; Laws of 1972). In Colorado, af
ter determination is made by the department of 
education that a school district has not provided 
plans, programs, or services that reasonablysat-
isfy the criteria, rules, regulations, and stan
dards recommended by the state board of edu
cation, the state wi l l provide an analysis of the 
inadequac ies and r e c o m m e n d a t i o n s fo r 
improvement. Funding for these districts 
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will be provided or continued for a responsible 
period of time, as determined by the department 
of education . . .to allow the local district oppor
tunity to satisfy the recommended criteria, rules, 
regulations, and standards, or to establish a claim 
for variance based upon conditions indigenous 
to a local district. (H.B. 1164, Sec1,123-22-4,1973) 

Federal 

It has been generally agreed that the Congress 
should fix a chronological date, however in 
nately arbitrary, beyond which no state or local
ity may, wi thout penalty, fail to guarantee 
against outr ight exclusion f rom the publ ic edu
cational systems. Also, it is felt that the states 
ought to be given a reasonable, but not lengthy, 
t ime period in which to reach " fu l l service." 

P.L. 94-142 therefore requires that every state 
and its localities, if they are to cont inue to 
receive funds under this act, must be affording a 
free public education for all handicapped chi l 
dren aged 3 to 18 by the beginning of the school 
year (September 1) in 1978. It further orders the 
availability of such education to all chi ldren 
aged 3 to 21 by September 1, 1980. However, 
these mandates carry a big " i f " in the area of 
preschool, apparently in the age range of 3 to 5. 
Under P.L. 94-142, such mandate for chi ldren in 
that group wou ld apply only when such a 
requirement is not " inconsistent" w i th state law 
or practice, or any court decree. 

These date-certain assurances must be met as 
a matter of state eligibil i ty for funding under the 
act (Section 612). 

Moreover, if the US Commissioner of Educa
tion finds substantial noncompl iance wi th the 
various provisions of this act, wi th emphasis 
upon the rights guarantees for chi ldren and 
their parents, he shall terminate the funding to a 
given locality or state under this act, as wel l as 
the funding of those programs specifically de
signed for handicapped chi ldren under the f o l 
lowing titles: 

• Part A of Title I of the Elementary and 
Secondary Education Act. 

• Title III of the Elementary and Secondary 
Education Act (innovative programs) and its 
successor, Part C, Educational Innovation and 
Support, Section 431 of P.L. 93-380. 

• The Vocational Education Act. 

PLANNING 

State 

In a majority of the states, law and/or 

administrative regulations provide for the es
tablishment and maintenance of a variety of 
planning efforts at both the state and local lev
els. Most frequently, these activities are clarif i
cation of various state policies, program analy
sis, and recommendations for change. In some 
states, local districts must submit projected 
plans for providing special education to the 
state board of education each year; other states 
also require long range plans and progress re
ports. Most states also provide for some type of 
a state and/or local advisory board, though 
membership duties and powers vary greatly. 
The t rend, however, is toward the establish
ment of strong planning and advisory bodies 
that have responsibility for recommending im
provements in special education and then over-
seeing implementat ion of the changes. In Wis
consin, for example, the state superintendent 
must consult w i th the Counci l on Special Educa
t ion concerning all proposed policies and new 
special education programs, and the council 
may report the progress of special education 
program and planning biannually to the legisla
ture (Sec. 115.77(4) and 115.79, Wisconsin Stat
utes Annotated). 

Federal 

The states are ordered in P.L. 93-380, and again 
in its successor P.L. 94-142, to develop and sub
mit to the US Commissioner of Education a 
comprehensive, long range, detailed blueprint 
toward achieving the objective of ful l service for 
all handicapped chi ldren wi th in each state. 

In that context, P.L. 94-142 orders that each 
state shall have an advisory panel to be ap
pointed by the governor or any other official 
authorized under state law to make such ap
pointments. This panel must be composed of in 
dividuals involved in or concerned wi th the ed
ucation of handicapped chi ldren, including 
handicapped individuals, teachers, parents, or 
guardians of handicapped chi ldren, state and 
local education officials, and administrators of 
programs for handicapped chi ldren. 

The panel shall have the fo l lowing duties: 

• Advise the state education agency on unmet 
needs relative to the education of all handi
capped chi ldren wi th in the state. 

• Comment publicly on rules and regulations 
issued by the state and procedures proposed 
by the state for distr ibution of funds. 

• Assist the state in developing and report ing 
such data and evaluations as may assist the US 
Commissioner. 
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Also, in that context, P.L. 94-142 requires that 
the state educational agency be responsible for 
ensuring that all requirements of the act are car
ried out and that all education programs wi th in 
the state for all handicapped chi ldren, including 
all such programs administered by any other 
state or local agency, must meet state educa
tional agency standards and be under the gen
eral supervision of persons responsible for the 
education of handicapped chi ldren. This provi 
sion establishes a single l ine of authority wi th in 
one state agency for the education of all handi
capped chi ldren wi th in each state. 

The legislative history suggests that this 
provision is included in the act for at least the 
fo l lowing reasons: 

• To centralize accountabil i ty, both for the 
state itself and f rom the standpoint of the fed
eral government as a participant in the educa
tional mission. 

• To encourage the best use of education 
resources. 

• To guarantee complete and thought fu l im
plementat ion of the comprehensive state 
plan for the education of all handicapped 
chi ldren wi th in the state as already required 
in P.L. 93-380, the Education Amendments of 
1974, as well as the implementat ion of the 
further planning provisions of this act. 

• To ensure day by day coordinat ion of efforts 
among involved agencies. 

• To terminate the all too frequent practice of 
the bureaucratic " b u m p i n g " of chi ldren f rom 
agency to agency with the net result of no one 
taking substantive charge of the child's edu
cational well being. 

• To squarely direct publ ic responsibility where 
the child is totally excluded f rom an 
educational opportuni ty. 

• To guarantee that the state agency which 
typically houses the greatest educational ex
pertise has the responsibility for at least su
pervising the educational mission of all hand
icapped chi ldren. 

• To insure a responsible publ ic agency to 
which parents and guardians may turn when 
their chi ldren are not receiving the educa
tional services to which they are enti t led. 

PARENT SURROGATE 

State 

The concept of the parent surrogate, a person 
appointed to act in place of a parent in the edu

cation decision making process for the child 
whose own parents are unknown or unavaila
ble, or who is a ward of the state, is a precedent 
set in federal law, P.L. 93-380, Sec. 612 (13) (A) 
(iii). Whi le the states have not extensively 
moved to incorporate such provisions in stat
utes, some movement has begun. In a 1975 
amendment to North Carolina's special educa
t ion law, surrogates were added (Ch. 151 (H 363) 
and Ch. 563, (S67) 1975 Session Laws). The Con
necticut legislature, in House Bill 1461, has d i 
rected the state board of education to study 
ways of protecting the educational rights of 
such chi ldren including the use of parent surro
gates. The state board must submit a report to 
the General Assembly by February 1976, which 
is to include its recommendations for specific 
statutory changes necessary to implement its 
findings. 

Federal 

P.L. 94-142 requires that, when the parents or 
guardian of a child are not known or are un
available or when the chi ld is a legal ward of the 
state, the state education agency, local educa
t ion agency, or intermediate education agency 
(as appropriate) must assign an individual to act 
as a surrogate for the chi ld in all due process 
proceedings. Moreover, such assigned individ
ual may not be an employee of the state educa
t ional agency, local educational agency, or i n 
termediate educational unit involved in the 
education or care of the particular chi ld. 

PRIVATE SETTINGS 

State 

Many states (Trudeau, 1973) have had provisions 
permit t ing handicapped chi ldren to receive 
their education in private schools under the 
condi t ion that it could not be appropriately 
provided in a local or state publ ic program and 
that the public wou ld assume part or all of the 
costs. Such provisions are typically described as 
tu i t ion assistance programs. In many of these 
states, the amount of funds made available is i n 
sufficient to cover all costs resulting in an unfair 
burden for the paents of these chi ldren to as
sume. Whi le various lawsuits have overturned 
such provisions, there has not been a sufficient 
corresponding state legislative response. 
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Federal 

Children in private elementary and secondary 
schools may receive assistance for their special 
education under P.L. 94-142 if: 

• Such children are placed in or referred to 
such schools by the state or local education 
agency as a means of carrying out public 
policy. 

• The special education is at no cost to the 
parents. 

• The state education agency determines that 
participating schools meet the standards that 
apply to state and local education agencies. 

• The children served in such facilities are 
accorded all of the educational rights they 
would have if served directly by public 
agencies. 
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MARTIN L. LAVOR 

Federal Legislation for 
Exceptional Persons: 
A History 

• In 1974, the Congress passed and the Presi
dent signed into law 36 bills that directly or ind i 
rectly affect America's handicapped and gi f ted, 
both chi ldren and adults. It is clear that the fed
eral government has accepted at least partial re
sponsibility for this segment of the populat ion 
and expands its commitment each year. This has 
not always been the case. Federal involvement 
was slow in developing; in fact, the total com
mitment to provide services across the board for 
all handicapped persons has come about only 
within the last 20 years. Efforts on behalf of the 
handicapped (particularly in education) did not 
begin wi th the federal government, but rather 
with the states. 

STATE SCHOOLS AND INSTITUTIONS: 
THE BEGINNING 

The beginning of special education programs 
(according to Weintraub, 1971) can be traced to 
the development of state schools and insti tu
tions for the handicapped. Kentucky in 1823 es
tablished the first state school for the deaf. In 
1827 a school for the deaf was established in 
Oh io , and in 1832 the first state schools for the 
bl ind were established in Boston and New York 
City. The fo l lowing year a state school for the 
bl ind began operat ion in Philadelphia. In 1848 
the Massachusetts legislature appropriated 
$2,500 a year for a 3 year experimental program 
to train and teach 10 specially selected mentally 
retarded chi ldren. In 1851 the New York state 
legislature appropriated $6,000 for a similar 2 
year experimental program for the " feeb le-
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minded. " In 1852 Pennsylvania appropriated 
funds to a private school to educate the feeble-
minded. This appropriat ion, to what is now the 
Elwyn Institute in Philadelphia, represented the 
first use of public funds in a private facility for 
the education of the handicapped. 

In 1869 the city of Boston established the first 
public day school for the deaf. In 1874 New York 
City initiated special education classes. The first 
public school class for the mentally retarded 
was created in 1896 in Providence, Rhode Is
land; the first classes for the crippled and the 
bl ind were established at the turn of the century 
in Chicago. Sight saving classes for the partially 
sighted were begun in Roxbury, Massachusetts, 
and Cleveland, Oh io , in 1913. In 1917 New York 
City began an education program for chi ldren 
wi th cardiac and other health problems. 

By 1915 Minnesota had made provision for 
state aid in the amount of $100 for each child at
tending a special class and required that 
teachers of such classes hold special certificates. 
In 1919 Pennsylvania established the first provi 
sions enabling local school districts to work 
cooperatively wi th other school districts to pro
vide special education. In 1920 Massachusetts 
required local boards of education to deter
mine the number of handicapped chi ldren in 
their school districts and, in the case of the men
tally retarded, to provide special classes when 
there were 10 or more such chi ldren. The state 
provided financial assistance for these ventures. 
In 1923 Oregon enacted statutes that provided 
for classes for educationally exceptional chi l 
dren, intended for the gifted as wel l as for the 
handicapped chi ld. The next 25 years were char
acterized by slow but determined growth of 
special education programs. 

It was primarily through these state efforts 
that basic services for the handicapped began. 
The federal role as it pertained to the handi-

% 
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capped was l imited and intended to solve local
ized individual problems or meet the needs of 
specific disability groups such as the bl ind and 
the deaf. 

EARLY FEDERAL LAWS: 
1820's TO 1870's 

The first bill related to the handicapped to be
come national law (January 29,1827) had noth
ing to do wi th services for the handicapped, but 
provided authority to designate geographically 
a grant of land. The first part of the law per
tained to lands reserved for a "seminary of 
learning" in the District of East Florida, the sec
ond part to the location of the Deaf and Dumb 
Asylum of Kentucky. The part of this first federal 
law for the handicapped read as fol lows: 

That the incorporated Deaf and Dumb Asylum of 
Kentucky shall have the power, under the direc
tion of the Secretary of the Treasury, of locating 
so much of the township of land granted to the 
said institution as has been taken by the claims of 
those who are entitled to the right of pre-
emption in the territory of Florida, under the pro
visions of the act aforesaid; which shall be located 
in sections upon any unappropriated and unre
served lands in either of the territories of Florida 
or Arkansas; which said tracts, when so located, 
shall be disposed of by the corporation of said 
Deaf and Dumb Asylum, agreeably to the provi
sions of an act passed the fifth of April, one thou
sand eight hundred and twenty-six, entitled "An 
act for the benefit of the incorporated Deaf and 
Dumb Asylum of Kentucky." 

After this auspicious start, it was 20 years before 
the Congress again took action on legislation 
for the handicapped. A bil l enacted on February 
18, 1847, allowed 5 addit ional years for the " t rus
tees of the Centre College of Kentucky, who are 
also trustees of the Kentucky Asylum for teach
ing the deaf and dumb, to sell the lands hereto
fore granted said asylum." 

In 1855 the first substantive law for the 
handicapped established a 

Government Hospital for the Insane in the 
District of Columbia, and its objects shall be the 
most humane care and enlightened curative 
treatment of the insane of the Army and Navy of 
the United States and the District of Columbia. 

This facility came to be known as St. Elizabeth's 
Hospital. This was the first federally established 
facility for the " insane," but the facility was de
signed primarily for individuals w h o served in 
either the Army or the Navy. The law also p ro 
vided that residents of the District of Columbia 

as well as nonresidents under certain c i rcum
stances could be admit ted. The new hospital for 
the first t ime provided free services for indigent 
residents of the District of Columbia, private 
care for nonindigent patients who could pay for 
treatment, and treatment for individuals who 
became " insane" whi le in prison. In addi t ion, 
treatment was available to individuals who com
mitted criminal acts and were found to be 
insane. 

The initial federal effort in education for the 
handicapped became law February 16,1857, in 
" A n Act to Incorporate the Columbia Institu
t ion for the Instruction of the Deaf and Dumb, 
and the B l ind . " (In 1954 this institution officially 
became known as Gallaudet College.) This law 
was significant in that for the first t ime it autho
rized the federal government to grant tu i t ion 
payments to an institution that was established 
solely to provide education to the handicapped. 
The law authorized $150 per student per year to 
cover "maintenance and tu i t ion . " 

The law further required that the justices of 
the peace in the cities of Washington and 
Georgetown and the County of Washington 
survey all "Deaf and Dumb and Blind persons 
wi th in their respective wards and districts; who 
of them are of a teachable age, and also who of 
them are in indigent circumstances," and report 
their findings to the president of the inst i tut ion, 
who was to provide appropriate services. The 
law also permit ted the institution to receive 
deaf, dumb, and bl ind persons f rom any state or 
terr i tory of the Uni ted States of America and to 
negotiate terms for their admittance wi th their 
parents or guardians. 

May 29, 1858, saw the first federal funds 
appropriated for the handicapped through a 
law that provided $3,000 per year for 5 years to 
cover maintenance and tui t ion of pupils, plus 
salaries and incidental expenses, of the Co lum
bia Insti tut ion. The 1858 law provided for the 
first t ime that 

deaf and dumb and blind children of all persons 
in the military and naval service of the United 
States, while such persons are actually in such ser
vice, shall be entitled to instruction in said institu
tion, on the same terms as deaf and dumb and 
blind children belonging to the District of 
Columbia. 

In June 1858 an additional $1,000 was appro
priated for "extension of stables and erection of 
sheds in connection with the stock ya rd " on the 
institution's grounds. 

Possibly the most significant early law relating 
to the education of the handicapped was signed 
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by President Lincoln Apr i l 8, 1864. That act 
authorized: 

The board of directors of the Columbia Institu
tion for the instruction of the deaf, dumb, and the 
blind, are hereby, authorized and empowered to 
grant and confirm such degrees in the liberal arts 
and sciences to such pupils of the institution, or 
others, who, by their proficiency in learning or 
other meritorious distinction they shall think en
titled to them, as are usually granted and con
ferred in colleges; and to grant to such graduated 
diplomas or certificates, sealed and signed in 
such manner as said board of directors may deter
mine, to authenticate and perpetuate the me
mory of such graduation. 

In February 1865 an act changed the name to 
"The Columbia Institut ion for the Instruction of 
the Deaf and Dumb . " It also provided for b l ind 
persons formerly eligible to attend the Insti tu
t ion 

to be instructed in some institution for the educa
tion of the blind, in Maryland, or some other 
state, at a cost not greater for each pupil than is, or 
may be for the time being, paid by such state, and 
to cause the same to be paid out of the treasury of 
the United States. 

Another law passed in 1867 provided that 
"deaf mutes who were not residents of the 
District of Columbia wou ld be eligible for 
admission." 

On March 3, 1879, the Congress authorized 
$250,000 to establish a "perpetual fund for the 
purpose of aiding the education of the bl ind in 
the United States of America through the Amer
ican Printing House for the B l ind. " This became 
the first t ime the federal government autho
rized dollars to provide materials and other 
supplies to a specific disability group. The pur
pose of the fund was to allow the American 
Printing House to manufacture and furnish em
bossed books for the bl ind and other tangible 
apparatus to be used in their instruction. Fol
lowing the establishment of the American Print
ing House for the Bl ind, the only federal law for 
the handicapped passed in the next 39 years was 
an act to provide special mail ing privileges for 
the bl ind due to the recognit ion that postage 
costs for the weighty and bulky braille reading 
materials for b l ind persons were very high and 
presented a hardship for b l ind individuals. 

LEGISLATION SPURRED BY W W I AND WWI I 

June 27, 1918, ended the 4 decade dearth wi th 
the enactment of the first significant federal act 

for the handicapped in the 20th century, when 
the "Soldiers' Rehabilitation Ac t " was unani
mously passed by the Congress and signed by 
President Wilson. The Soldiers' Rehabilitation 
Act was designed to offer vocational rehabil ita
t ion services to veterans who became disabled 
as a result of Wor ld War I conflicts. It was signifi
cant that a similar program for disabled civilians 
was not included in that act because of the great 
concern that existed regarding the "pract ical
i ty" of including civilians in such a program, 
coupled wi th a widely held view that " rehabi l i 
tation of the disabled was not the responsibility 
of the federal government." 

In spite of this initial concern, 2 years later the 
Citizens Vocational Rehabilitation Act became 
law. That act, which became the first grant- in-
aid program for services, was l imited to counsel
ing, job training, job placement, supplying of 
artificial limbs and other prosthetic devices. 
Both the Soldiers and the Citizens Rehabilita
t ion Acts made money available for the first t ime 
to provide special training services for disabled 
individuals to prepare them to return to work. 

Al though there was some legislation for dis
abled veterans, virtually all other national laws 
for the handicapped for the period between the 
two wor ld wars were aimed at providing addi
tional services for the bl ind. Those laws gave ex
panded library services, special mail ing pr iv i
leges, an enti t lement to operate vending stands 
in federal buildings, prior i ty for government 
purchase of b l ind made products, special f inan
cial assistance under the Social Security Act, 
special income tax exemptions, and special 
privileges for bl ind individuals traveling on rail
roads and buses using interstate routes. 

As injuries to soldiers in Wor ld War I brought 
a response from Congress via establishment of 
vocational rehabil itation programs, Wor ld War 
II also provided the impetus for expanded op
portunit ies and services for the disabled. As a 
result of the United States involvement in the 
war, manpower shortages developed through
out the country. It was this shortage that 
enabled disabled persons to enter the job 
market and work alongside their nonhandi-
capped counterparts. 

In 1943 the original Citizens' Rehabilitation 
program was expanded to provide services not 
only for the physically handicapped but for the 
mentally il l and mentally retarded as wel l . The 
legislation was amended again in 1954 when the 
Congress added provisions that allowed re
search, demonstrat ion, and training programs 
to help upgrade the total scope of rehabil itation 
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activities. In 1965 the program was extended 
and expanded to include services to a larger 
number of disabled individuals. In addi t ion, the 
National Commission on Architectural Barriers 
was established to study the problems facing the 
physically disabled. In 1967 the rehabil i tation 
program was extended again in order to estab
lish a national center for deaf-bl ind youth and 
adults and also extended rehabil i tation ser
vices to handicapped migrant agricultural 
workers and their families. 

PUBLIC ASSISTANCE PROGRAMS 

In 1935 the Social Security Act became law, and 
although it was not originally designed for the 
disabled, i t opened the door for provision of in 
come and rehabil itation services for several 
categories of disabled individuals. The act, 
when first passed, established a trust fund to f i 
nance benefits for aged individuals who 
contr ibuted dur ing their work ing years. In sub
sequent years, the act was amended to include a 
disability insurance program for disabled 
workers who had contr ibuted dur ing their 
work ing years to that trust fund. Over the years, 
programs financed through general revenues 
were added to provide financial assistance and 
services to the needy b l ind, families wi th de
pendent chi ldren, the aged, and the perma
nently totally disabled. 

The disability insurance trust fund was 
obligated to an annual expenditure for voca
tional rehabil i tation services for its clients of 
1.5% of its trust fund expenditures to reimburse 
the vocational rehabil i tation program for ser
vices rendered to disability insurance benef i 
ciaries. 

In 1965 several major health programs for low 
income aged, bl ind and disabled individuals, 
and families wi th dependent chi ldren were 
consolidated into a new program called Medic
aid. At the same t ime, Medicare was created to 
provide medical services for the aged. In 1972 
the program was expanded to include disability 
insurance beneficiaries. 

In 1972 the various publ ic assistance programs 
(aid to the aged, b l ind, and disabled, and ser
vices to these groups) were consolidated into a 
new tit le to establish the supplementary secur
ity income (SSI) program. Later, services f rom 
several titles of the act were reworked and con
solidated in a new Title XX, a federal-state pro
gram of social services to the Aid for Dependent 
Chi ldren and SSI populations. The SSI program 

required (as the earlier disability insurance pro
gram did) that its under 65 bl ind and disabled 
recipients be supplied wi th vocational rehabil i
tation services. Again, the services were to be 
provided through the vocational rehabil i tation 
program and reimbursed by the SSI program. 

LEGISLATION STIMULI 

Legislation for the handicapped traditionally 
had its or igin because of a particular individual 
need and/or the pressures f rom a specific dis
ability group (such as the bl ind). General pro
grams for all handicapped persons seemed to 
" h a p p e n " because of circumstances; for 
instance, the vocational rehabil i tation services 
for soldiers and civilians evolved as a result of 
Wor ld War I. As a result of the lack of available 
manpower dur ing Wor ld War I I , job oppor tun i 
ties were made available to the handicapped. 
Once in competi t ive industry the handicapped 
proved that they were capable and responsible 
workers. 

Possibly the biggest assist that the handi
capped received in terms of publ ic acceptabil
ity, and stimulus for further legislation, was the 
fact that President Kennedy had a retarded sis
ter and Vice President Humphrey had a re
tarded grandchi ld. As a result of personal com
mitments on the part of both men, in 1961 the 
President appointed the "President's Panel on 
Mental Retardat ion" wi th a mandate to develop 
a national plan to combat mental retardation. 
Two years later legislation was passed that im
p l e m e n t e d s e v e r a l o f t h e p a n e l ' s 
recommendations. 

In the years that fo l lowed, legislation was 
passed providing funds for states to develop 
state and communi ty programs and to construct 
facilities to serve the mentally retarded. Fund
ing was also made available to establish com
munity mental health centers and research, to 
provide demonstration centers for the educa
t ion of the handicapped, and to train personnel 
to work wi th the handicapped. 

INCREASE OF FEDERAL INVOLVEMENT IN 
EDUCATION 

As noted previously, the federal government's 
involvement in general education did not start 
unti l the late 1950's, wi th legislation for the 
handicapped not emerging unti l the 1960's. 
One of the first federal laws covering education 
was the Cooperative Research Act (CRA), 
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enacted in 1954. It was designed to foster coop
erative research between the federal govern
ment and institutions of higher education. 

The general att i tude toward any federal 
involvement in education at that t ime could 
best be described as "negative to lukewarm." 
This att i tude was clearly brought out by the fact 
that although the act (CRA) was signed in 1954, 
no funds were provided by the Congress to im
plement it unti l 1957. Then of the $1 mi l l ion that 
were appropriated, $675,000 were directed to 
be spent on research relating to the education 
of the mentally retarded. This action by the 
Congress for the first t ime earmarked general 
funds specifically for services to the handi
capped and set a pattern for legislating and 
funding that wou ld be fo l lowed for the next 
decade. 

In 1958 the negative federal attitude toward 
aid to education was upset when the Russians 
launched Sputnik, the first space satellite. In an 
effort to guarantee that the United States' edu
cational system would not fall behind the So
viets', but wou ld even surpass it , the National 
Defense Education Act came into being. This act 
was designed to stimulate programs for scien
tists and mathematicians whose work was 
deemed vital to "nat ional defense." Al though 
never specified but certainly impl ied, this bill 
was the first recognit ion that some extra ser
vices should be provided for exceptional and 
gifted students. 

The year 1958 also saw the enactment of a law 
that authorized the making of captioned films 
for the deaf. (In later years this program was ex
panded to include all handicapped chi ldren re
quir ing special educational services.) It saw as 
well the establishment of a program to provide 
funds to train professional personnel who 
would in turn train teachers to work wi th the 
mentally retarded. 

In 1961 a law provided support for training 
classroom teachers of the deaf, and addit ional 
legislation in 1963 expanded the program to in
clude teachers of the hard of hearing, speech 
impaired, visually handicapped, emotionally 
disturbed, cr ippled, and other health impaired 
chi ldren. 

FEDERAL COMMITMENT THROUGH ESEA 

In 1963 Congress established a program to assist 
states in establishing vocational educational 
programs, but it was in 1965 that federal aid to 
education became f irmly established when the 

Elementary and Secondary Education Act (ESEA) 
became law. It represented the first true com
mitment by the federal government to improve 
elementary and secondary education through
out the nation. The funds authorized by the leg
islation were designed to assist local education 
agencies in providing programs to meet the 
special needs of "educational ly deprived chi l 
d ren . " 

In 1965 P.L. 89-313 also became law, amending 
Title I of ESEA to establish grants to state 
agencies responsible for providing free publ ic 
education for handicapped chi ldren. The new 
legislation was designed to assist chi ldren in 
state operated or supported schools serving 
handicapped chi ldren who were not eligible for 
funds under the original act. 

In 1966 ESEA was amended to provide 
assistance for the education of handicapped 
chi ldren. Title VI of the act provided funds to 
the states to expand, either directly or through 
local educational agencies, programs and pro j 
ects to meet the special educational and related 
needs of handicapped chi ldren. The amend
ment also established the National Advisory 
Commit tee on Handicapped Chi ldren to advise 
the Commissioner of Education. The years 1965 
and 1966 also saw legislation for the National 
Technical Institute for the Deaf to be located in 
Rochester, New York, and for the Mode l 
Secondary School for the Deaf on the Gallaudet 
College campus in Washington, D.C. The most 
significant occurrence for the handicapped at 
the t ime was the establishment by the Congress 
of the Bureau of Education for the Handicapped 
in the Off ice of Education to administer all Of
fice of Education programs designed for the 
handicapped. The Bureau was created in spite 
o f t h e v i g o r o u s o b j e c t i o n s o f t h e 
Administrat ion. 

In 1967 ESEA was amended again to include 
more programs for handicapped chi ldren. Re
gional resource centers providing testing to de
termine special educational needs of handi
capped chi ldren were established, along with 
service centers for the deaf-bl ind. Funds were 
authorized to accelerate the recruitment of ed
ucational personnel and to improve the dissem
ination of informat ion about special education 
programs. Recognition was given to the fact 
that, although funds provided for the establish
ment of programs under the ESEA were to in
clude handicapped chi ldren, such chi ldren 
were still being excluded. The 1967 amend
ments earmarked funds f rom Title III (Supple
mentary Educational Centers and Services) to 
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guarantee funds specifically for the handi
capped, and earmarked funds f rom Title V to 
help state educational agencies expand their 
programs for handicapped chi ldren. In 1968 the 
Congress mandated that at least 10% of each 
state's al lotment of funds authorized under the 
Vocational Education Act wou ld have to be 
used for vocational education programs for spe
cifically handicapped individuals. 

The Handicapped Children's Early Education 
Assistance Act also became law in 1968 and was 
designed to establish experimental preschool 
and early education programs for the handi
capped and could serve as models for state and 
local educational agencies. 

ESEA was amended again in 1969 for the 
Gifted and Talented Education Assistance Act. 
Al though no funds were earmarked, state de
partments of education were authorized to pro
vide technical assistance on programs for the 
gifted and talented and to provide fellowships 
for teachers of these chi ldren. Also included in 
that act was a provision covering chi ldren wi th 
specific learning disabilities. That program 
funded educational and research services for 
mill ions of formerly ineligible and unserved 
chi ldren. 

DRAMATIC FOCUS ON THE HANDICAPPED 
IN THE 1970's 

Dur ing the 1970's attention to the handicapped 
by the Congress escalated dramatically. For in 
stance, in 1972 the Congress extended the Voca
tional Rehabilitation Act, which was first 
enacted in 1940, incorporat ing many significant 
changes. The most significant was that for the 
first t ime state rehabil i tation agencies were d i 
rected to give priori ty when serving clients to 
"those individuals wi th the most severe hand
icaps." The legislation also required that clients 
have a greater role in determining their rehabil
itation programs and that the program be de
veloped joint ly by the counselor and the dis
abled client and include the terms, condit ions, 
rights, and remedies under which short and 
long range goals wou ld be attained. The act also 
prohibi ted discrimination in any program re
ceiving federal financial assistance to any handi
capped individual who may be otherwise qual i 
f ied. There were many other provisions, too 
many to possibly include in a short review. 

The provisions of the 1972 Vocational 
Rehabilitation Act that unanimously passed 
both houses of Congress opened a new era for 
the handicapped because it marked the first 

t ime in history that legislation for the handi
capped had been vetoed by the President. It 
had become almost rout ine for any legislation 
dealing with the handicapped to be unani
mously voted in the subcommittees, in ful l com
mittees, and on the f loor of each house of Con
gress. Al though the Congress passed the first 
rehabilitation bill unanimously, it was vetoed. 
What was even more astounding, the second 
version of the legislation, passed in 1973, was ve
toed again. That veto was sustained by the Sen
ate. Legislation agreeable to both branches was 
at last achieved in P.L. 93-112, which retained 
those innovative features just described. 

Also dur ing the early years of the 1970's, the 
education of both handicapped and gifted chi l 
dren received extensive Congressional atten
t ion , in no small measure because of the right to 
education lawsuits discussed elsewhere in this 
volume. 

In P.L. 93-380, the Education Amendments of 
1974, the Congress approved a massive increase 
in authorization levels for the basic state grant 
program (ESEA, Title Vl-B), enlarging the poten
tial purse f rom approximately $100 mi l l ion to 
$660 mi l l ion. These amendments also included 
vital guarantees of the educational rights of ex
ceptional chi ldren and their parents, such as an 
assurance of due process procedures and assur
ance of education in the least restrictive envi
ronment. Also of great significance in this legis
lation was the requirement that each state 
establish a goal of providing ful l educational op
portunities for all handicapped chi ldren wi th in 
each state, along wi th a comprehensive blue
print and detailed t imetable toward the 
achievement of that objective. That same publ ic 
law also provided the first whol ly independent 
program of grant support toward meeting the 
special educational needs of gifted and talented 
chi ldren (Title IV, Section 404). 

Barely one year later, on November 29,1975, 
the President signed into law a measure that su
perseded the provisions of P.L. 93-380, the Edu
cation of Al l Handicapped Chi ldren Act (P.L. 94-
142). Since that legislation of landmark 
dimensions is discussed elsewhere in this sec
t ion, it wi l l not be reviewed in this chapter. Suf
fice it to say that P.L. 94-142 committed the fed
eral government to a most substantial financial 
contr ibut ion toward the education of America's 
handicapped chi ldren, and it refined and 
strengthened those educational rights that had 
originally received attention in the pr ior P.L. 93-
380. Moreover, P.L. 94-142, which is a compre
hensive rewrite of the old Part B of the Educa-
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t ion of the Handicapped Act, is permanent 
legislation wi th no expiration date, in stark con
trast to normal Congressional procedure. 

As can be seen by the list (at the end of this 
chapter) of federal laws for the handicapped, 
the federal government has made and is cont in
uing to make a significant commitment to the 
handicapped in the areas of health, education, 

/ 

/ 

welfare, housing, transportation, volunteer 
programs, training, and nutr i t ion. 
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FEDERAL LAWS FOR THE HANDICAPPED 

Date of 
Title enactment P.L. No. 

An Act to provide for the location of the two townships 1/29/182? 19-8 
of land reserved for a seminary of learning in the terri- * 
tory of Florida, and to complete the location of the grant 
to the Deaf and Dumb Asylum of Kentucky 

An Act to extend the time for selling the lands granted 2/18/1847 29-11 
to the Kentucky Asylum for teaching the deaf and dumb 

An Act to establish in the District of Columbia a Gov- 3/3/1855 33-4 
eminent Hospital for the Insane 

An Act to establish the Columbian Institute for the deaf 2/16/1857 J4-5 
and dumb 

An Act to incorporate the Columbian Institution for the 2/16/1857 34-46 
Instruction the Deaf and Dumb and the Blind 

An Act to amend the "Act to incorporate the Columbian 5/29/1858 35-59 
Institution for the Instruction of the Deaf and the Dumb 
and the Blind" 

An Act making appropriations for sundry civil expenses 6/12/1858 35-154 
of the government (first appropriations bill) 

An Act to authorize the Columbia Institution for the Deaf _4/8/1864 38-52 
and Dumb and Blind to confer degrees 

An Act making appropriations for sundry civil expenses 7/2/1864 38-210 
of the government for the year ending June 30, 1865 
and for other purposes 

An Act to amend an Act entitled, "An Act to incorporate 2/23/1865 38-50 
the Columbia Institution for the Instruction of the Deaf 
and the Dumb and Blind" 

An Act making appropriations for sundry civil expenses 3/2/1867 39-167 
of the government for the year ending June 30, 1868, 
and for other purposes 

An Act to amend existing laws relating to Internal Rev- 3/2/1867 39-169 

enue and for other purposes 

An Act to promote the education of the blind 3/3/1879 45-186 

An Act regulating postage on letters written by the blind 7/7/1898 55-HR4304 

An Act to promote the circulation of reading matter 5/27/1904 58-171 
among the blind 
An Act to modify the requirements of the Act entitled 6/25/1906 59-288 
"An Act to promote the education of the blind," approved 
3/3/1879 

An Act making appropriations for the services of the 8/24/12 62-336 
Post Office Department for the fiscal year ending June 3, 
1913, and for other purposes 

Vocational Rehabilitation Act (for discharged military 6/27/18. 65-17-8 
personnel) 

An Act providing additional aid for the American Printing 8 /4 /19 66-24 
House for the Blind 
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Date of 
Title enactment P.L. No. 

An Act to provide for promotion of vocational rehabilita- 6 /2 /20 66-236 
tion of persons disabled in industry or otherwise and 
their return to civil employment 

An Act providing additional hospital facilities for pa- 3 /4 /21 66-384 
tients of the Bureau of War Risk Insurance and of the 
Federal Board for Vocational Education, Division of Re
habilitation, and for other purposes 

An Act to establish a Veterans' Bureau and to improve 8 /9 /21 67-47 
the facilities and services of such bureau and further 
to amend and modify the War Risk Insurance Act 

An Act amending Subdivision 5 of Section 302 of the 12/18/22 67-370 
War Risk Insurance Act 

An Act to authorize an appropriation to enable the Di- 6 /5 /24 68-197 
rector of the United States Veterans Bureau to provide 
additional hospital facilities 

An Act to amend sections 1, 3, and 6 of an act entitled, 6 /5 /24 68-200 
"An Act to provide for the promotion of vocational re
habilitation of persons disabled in industry or otherwise 
and their return to civil employment" 

An Act to incorporate the United States Blind Veterans 6 /7 /24 68-218 
of the World War 

World War Veterans' Act of 1924 6 /7 /24 68-242 

An Act to amend paragraph (1) of section 22 of the 2/26/27 69-655 
Interstate Commerce Act by providing for the carrying 
of a blind person, with a guide, for one fare 

An Act to amend the Act providing additional aid for the 2 /8 /27 69-584 
American Printing House for the Blind 

An Act to amend an Act entitled, "An Act to provide for 6 /9 /30 71-317 
the promotion of vocational rehabilitation of persons dis
abled in industry or otherwise and their return to civil 
employment" 

An Act to provide books for the adult blind 3 / 3 / 3 1 71-787 

To amend an Act entitled "An Act to provide for the 6 /30/32 72-222 
promotion of vocational rehabilitation of persons disabled 
in industry or otherwise and their return to civil em
ployment," approved June 2, 1920, as amended 

To amend section 1 of the Act entitled, "An Act to pro- 3 /4 /33 72-439 
vide books for the adult blind," approved 3 /3 /31 

To amend the Act entitled, "An Act to promote the circu- 5 /9 /34 73-214 
lation of reading matter among the blind," approved 
April 27, 1904, and Acts supplemental thereto 

To authorize an increase in the annual appropriation for 6/14/35 74-139, 
books for the adult blind 
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Date of 
Title enactment P.L. No. 

Social Security Act 8 /14/35 74-271 

To authorize the operation of stands in federal buildings 6/20/36 74-732 
by blind persons, to enlarge the economic opportunities 
of the blind, and for other purposes 

To provide special rates of postage on matter for the 4 /15 /37 75-37 
blind 

To authorize an increase in the annual appropriation for 4 /23 /37 75-47 
books for the adult blind 

To amend the Interstate Commerce Act (seeing eye dogs) 7 /5 /37 75-184 

To amend the Act approved August 4, 1919, as amended, 8 /23/37 75-339 
providing additional aid for the American Printing House 
for the Blind 

United States Housing Act of 1937 9 /1 /37 75-412 

To amend the Acts for promoting the circulation of read- 5/16/38 75-523 
ing matter among the blind 

To create a Committee on Purchases of Blind-made 6 /25/38 75-739. 
products and for other purposes—Wagner-O'Day Act of 
1938 

To amend the Act entitled, "An Act to provide books for 6 /7 /39 76-118 

the adult blind," approved 3 /3 /31 

Social Security Act Amendments of 1939 8/10/39 76-379 

To amend the Act entitled "An Act to provide books for 6 /6 /40 76-562 
the adult blind" approved 3 /3 /31 

To further amend the Acts for promoting the circulation 10/14/41 77-270 
of reading matter among the blind 

To permit seeing eye dogs to enter government buildings 12/10/41 77-330. 
when accompanied by their blind masters, and for other 
purposes 

To amend section 1 of the Act entitled, "An Act to pro- 10/1/42 77-726 
vide books for the adult bl ind," approved 3 / 3 / 3 1 , as 
amended 

To amend Title I of Public Law Number 2, 73rd Con- 3/24/43 78-16 
gress, March 30, 1933, and the Veterans Regulation to 
provide for rehabilitation of disabled veterans, and for 
other purposes 

Vocational Rehabilitation Act Amendments of 1943 7/6/43 78-113 

To provide revenue, and for other purposes or "The Rev- 2 /25/44 78-235 
enue Act of 1943" 
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Date of 
Title enactment P.L. No. 

To amend the Act entitled "An Act to provide books for 6 /13/44 78-338 

the adult bl ind" 

Servicemen's Readjustment Act 6 /22/44 78-346 

To amend the Act entitled, "An Act to provide books for 8 /8 /46 79-661 

the adult bl ind" 

Social Security Act Amendments of 1946 8/10/46 79-719 

Revenue Act of 1948 4 /2 /48 80-471 

To amend the Civil Service Act to remove certain dis- 6 /10/48 80-617 
crimination with respect to the appointment of persons 
having any physical handicap to positions in the classi
fied civil service 
To maintain status quo in respect of certain employment 6 /14/48 80-642 
taxes and social security benefits pending action by Con
gress on extended social security coverage 

Authorizing an appropriation for the work of the Presi- J/11/49 81-162 
dent's Committee on National Employ the Physically 
Handicapped Week 

To permit the sending of braille writers to or from the 9 /7 /49 81-290 
blind at the same rates as provided for their trans
portation for repair purposes 

Social Security Act Amendments of 1950 8/28/50 81-734 

To restore to seventy pounds and one hundred inches in 4 /9 /52 82-308 
girth and length combined the maximum weight and size 
limitations for appliances or parts thereof, for the blind 
sent through the mails 

To amend the Act approved 8 /4 /19 as amended, pro- 5/22/52 82-354 
viding additional aid for the American Printing House 
for the Blind 

To amend the Act entitled, "An Act to provide books for 7 /3 /52 82-446 
the adult bl ind" 

Social Security Act Amendments of 1952 7/18/52 82-590 

To change the Columbian Institution to Gal ludet Col- 6/18/54 83-42p 
lege, define its corporate powers, and provide for its or
ganization and administration and other purposes 

To authorize cooperative research in education 7/26/54 83-531 

Vocational Rehabilitation Amendments of 1954, 8 /3 /54 83-565 

Social Security Amendments of 1954 9 /1 /54 83-761 

To amend the Interstate Commerce Act in order to au- 7/27/56 84-825 
thorize common carriers and such attendants at the usual 
fare charged for one person 

Social Security Amendments of 1956 8 /1 /56 84-880 
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Date of 
Title enactment P.L. No. 

To amend the Act to promote the education of the blind, 8/2/56 84-922 
approved March 3, 1879, as amended, so as to authorize 
wider distribution of books and other special instruc
tional material for the blind, to increase the appropria
tions authorized for this purpose, and for other purposes 

To amend an Act entitled, "An Act to provide books for 9 /7 /57 85-308 
the adult bl ind" 

Social Security Amendments of 1958 8/28/58 85-840 

National Defense Education Act of 1958 9 /2 /58 85-864 

To provide in the Department of HEW a loan service of 9 /2 /58 85-905 
captioned films for the deaf 

To encourage expansion of teaching in the education of 9 /6 /58 85-926 
mentally retarded children through grants to institutions 
of higher learning and to state educational agencies 

Housing Act of 1959 9/23/59 86-372 

Social Security Amendments of 1960 9/13/60 86-778 

To make available to children who are handicapped by 9 /22 /61 87-276 
deafness the specially trained teachers of the deaf 
needed to develop their abilities and to make available 
to individuals suffering speech and hearing impairments 
the specially trained speech pathologists and audiolo-
gists needed to help them overcome their handicaps 

To amend the Act to promote the education of the blind, 9 /22 /61 87-294 
approved March 3, 1879, as amended, so as to authorize 
wider distribution of books and other special instruction 
materials for the blind, and to increase the appropriations 
authorized for this purpose, and to otherwise improve 
such Act 

Public Welfare Amendments of 1962 7/25/62 87-543 

To authorize the employment without compensation from 8/29/62 87-614 
the Government of readers for blind Government em
ployees, and for other purposes 

To provide for the production and distribution of educa- 9/28/62 87-715 
tional and training films for use by deaf persons, and for 
other purposes 

To establish in the Library of Congress a library of musi- 10/9/62 87-765 
cal scores and other instructional materials to further 
educational, vocational, and cultural opportunities in the 
field of music for blind persons 

To amend the Public Health Service Act to provide for 10/17/62 87-838 
the establishment of an Institute of Child Health & Hu
man Development 

Social Security Act Amendments of 1963 10/24/63 88-156 

Mental Retardation Facilities & Community Mental 10/31/63 88-164 
Health Centers Construction Act of 1963 
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Date of 
Title enactment P.L. No. 

To authorize the President to issue annually a proclama- 12/30/63 88-242 
tion designating the first week in March of each year as 
"Save Your Vision Week" 

Hospital & Medical Facilities Amendments of 1964 8/18/64 88-443 

To authorize the President to proclaim October 15 of 10/6/64 88-628 
each year as "White Cane Safety Day" 

Social Security Amendments of 1964 10/13/64 88-641 

Social Security Amendments of 1964 10/13/64 88-650 

Elementary & Secondary Education Act of 1965, as 4 /11/65 89-10 
amended 

National Technical Institute for the Deaf Act 6 /8 /65 89-36 

Social Security Amendments of 1965 7/30/65 89-97 

Mental Retardation Facilities & Community Mental Health 8/4/65, 89-105 
Centers Construction Act of 1965 

Community Health Service Extension Amendments of 8 /5 /65 89-109 
1965 

Heart Disease, Cancer and Stroke Amendments of 1965 10/6/65 89-239 

Captioned Films for the Deaf Act 10/19/65 89-258 

Federal Assistance to State Operated &, Supported 11/1/65. 89-313 
Schools for the Handicapped 

Vocational Rehabilitation Act Amendments of 1966 11/8/65 89-333, 

Library Services & Construction Act Amendments of 1966 7/19/66 89-511 

An Act to provide books for the adult blind 6/30/66 89-522 

Fair Labor Standards Amendments of 1966 9/23/66 89-601 

Military Medical Benefits Amendments of 1966 9/30/66 89-614 

Model Secondary School for the Deaf Act 10/15/66 89-694 

Comprehensive Health Planning & Public Health Services 11/3/66 89-749 
Amendments of 1966, "Partnership for Health" 

Elementary & Secondary Education Act Amendments of 11/3/66 89-750 
1966 

Higher Education Act Amendments of 1966 11 /3 /66 89-752 

Mental Health Amendments of 1967 6/24/67 90-31 

To amend Title V of the Higher Education Act and re- 6 /29/67 90-35 
designate it as the Educational Professions Development 

Act 

Vocational Rehabilitation Amendments of 1967 10/3/67 90-99 

To amend the Library Services & Construction Act 11/24/67 90-154 

Mental Retardation Amendmants of 1967 12/4/67 90-179 

Partnership for Health Amendments of 1967 12/5/67 90-174 
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Date of 
Title enactment P.L No. 

Postal Revenue & Federal Act of 1967 12/16/67 90-206 

Elementary & Secondary Education Amendments of 1967 1/2/68 90-247 

Social Security Amendments of 1967 1/2/68 90-248 

Vocational Rehabilitation Amendments of 1968 7/7/68. 90-391 

To increase size of the Board of Directors of Gallaudet 7/23/68 90-415 
College 

To establish a register of blind persons in the District of 8 /3 /68 90-458 
Columbia, to provide for the mandatory reporting of in
formation concerning such persons and for other pur
poses 

Elimination of Architectural Barriers to Physically Handi- 8 / 1 2 / 6 a 90-480 

capped 

Establishment of National Eye Institute 8 /16 /68 90-489 

Handicapped Children's Early Education Assistance Act 9 /30/68 90-538 

Health Services and Facilities Amendments of 1968 10/15/68 90-574 

Higher Education Amendments of 1968 10/16/68 90-575 

Vocational Education Amendments of 1968 10/16/68 90-576 

To authorize the President to issue a proclamation desig- 5 /28/69 91-17 
nating the first week in June of 1969 as "Helen Keller 
Memorial Week" 

To provide for a National Center on Educational Media 8 /20/69 91-61 

and materials for the Handicapped and for other purposes 

Older Americans Act Amendments of 1969 9/17/69 91-69 

Tax Reform Act of 1969 12/30/69 91-172 

To insure that certain federally constructed facilities be 3/5/70. • 91-205 
constructed so as to be accessible to the physically 
handicapped 

To extend the Migrant Health Act for three years, and 3 /12/70 91-209 
provide increased authorization therefor 

To provide grants for construction of community mental 3 /13/70 91-211 
health centers 

To extend programs of assistance for elementary and 4 /13 /70 91-230 

secondary education 

Postal Reorganization Act 8 /12/70 91-375 

To broaden National Employ the Physically Handicapped 10/8/70 91-442 
Week to apply to all handicapped workers 

To provide long term financing for expanded urban mass 10/15/70 91-453 
transportation programs 

To revise certain criteria for handling mentally retarded 10/22/70 91-490 
persons in the Forest Haven Institution in the District of 
Columbia 
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Date of 
Title enactment- P.L. No. 

Developmental Disabilities Services and Facilities Con- 10/30/70 91-517 
struction Amendments of 1970 

To improve family planning services and population re- 12/24/70 91-572 
search activities of the federal government 

To authorize Gallaudet College to maintain and operate 12/24/70 91-587 
the Kendall School as a demonstration elementary school 
for the deaf 

Occupational Safety and Health Act of 1970 12/29/70 91-596 

Housing and Urban Development Act of 1970 12/31/70 91-609 

To extend for one year the authorization for various pro- 12/31/70 91-610 
grams under the Vocational Rehabilitation Act 

To provide assistance in developing and administering 1/13/71 91-695 
lead-based paint elimination programs 

Wagner-O'Day Amendments 6 /23/71 92-28 

Military Medical Benefits Amendments 7 /29/71 92-58 

Revenue Act of 1971 12/10/71 92-178 

Intermediate Care Amendments of 1971 12/28/71 92-223 

Free or reduced-rate transportation for attendants for the 6/22/72 92-316 
blind 

Education Amendments of 1972 6/23/72 92-318 

Social Security Benefit Increase 7/1 /72 92-336 

Maternal and Child Health Amendments 7 /10/72 92-345 

Economic Opportunity Amendments of 1972 9/19/72 92-424 

Rights of the blind and other physically handicapped in 10/21/72 92-515 
the District of Columbia 

National Advisory Commission on Multiple Sclerosis Act 10/25/72 92-563 

Small Business Investment Act Amendments of 1972 10/27/72 92-595 

Social Security Amendments of 1972 10/30/72 92-603 

Older Americans Comprehensive Services Amendments of 5 /3 /73 93-29 
1973 

National Autistic Children's Week 6/15/73 93-42 

Health Programs Extension Act of 1973 6/18/73 93-45 

Maternal and Child Health Amendments 7 /1 /73 93-53 

Renegotiation Act Amendments 7 /9 /73 93-66 

Committee for Purchase of Products and Services of the 7/30/73 93-76 
Blind and Other Handicapped 

Federal Aid Highway Act of 1973 8/13/73 93-87 

Rehabilitation Amendments of 1973 9/26/73 93-112 
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Date of 
Title enactment- P.L. No. 

Domestic Volunteer Services Act of 1973 10/1/73 93-113 

Amtrak Improvement Act of 1973 11/3/73 93-146 

Lead-based Paint Poisoning Prevention Amendments 11/9/73 93-151 

Social Security Amendments of 1973 12/31/73 93-233 

Supplemental Security Income Benefits 3 /28/74 93-256 

General Education Amendments 4 /18 /74 93-269 

National School Lunch & Child Nutrition Act of 1974 6/30/74 93-326 

Extend Food Stamp Eligibility to SSI Recipients 7 /8 /74 93-335 

National Research Act 7/12/74 93-348 

Wagner-O'Day Act Amendments 7 /25/74 93-358 

Foreign Equipment Import Duty (Social Security rider) 8 /7 /74 93-368 

Education Amendments of 1974 8/21/74 93-380 

Housing and Community Development Act of 1974 8 /22/74 93-383 

Juvenile Delinquency & Prevention Act of 1974 9 /7 /74 93-415 

Import Duty on Horses (Social Security rider) 10/26/74 93-484 

National Mass Transportation Assistance Act of 1974 11/26/74 93-503 

Rehabilitation Act Amendments of 1974 12/7/74/ 93-516 

March of Dimes Month 12/30/74 93-561 

National Arthritis Act of 1974 1/4/75 93-640 

National Health Planning & Resources Development Act 1/4/75 93-641 
of 1974 

Federal-Aid Highway Amendments of 1974 1/4/75 93-643 

Community Services Act of 1974 1/4/75 93-644 

Social Services Amendments of 1974 1/4/75 93-647 

To extend SSI to continue food stamp eligibility for re- 6/28/75. 94-44 
cipients 

Education for All Handicapped Children Act 11/28/75 94-142. 



Education for All Handicapped 
Children Act of 1975 

The federal Education for All Handicapped 
Chi ldren Act (P.L. 94-142) is the result of nearly 4 
years of intensive legislative development, cul 
minating when President Gerald Ford affixed 
his signature to this historic legislation on No
vember 29, 1975. After extensive hearings con
ducted by both Chambers of the Congress, 
hearings held in Washington, D.C., and around 
the nat ion, the Senate version of P.L. 94-142 
(S. 6) was approved on June 18,1975, by a vote of 
83 to 10. Approximately one month later, on July 
29, the House of Representatives fo l lowed suit, 
approving its version by a vote of 375 to 44. 

Subsequently, the jo int House-Senate com
promise b i l l , usually referred to as the "confer 
ence agreement," was approved by even larger 
margins. The House aff irmed the conference 
agreement by a lopsided 404 to 7, 29 more votes 
of approval than the bil l enjoyed at first passage. 
The Senate fo l lowed wi th an equally over
whelming " a y e " of 87 to 7. 

The complete text of P.L. 94-142, the Educa
t ion for Al l Handicapped Children Act, fol lows. 

COMPLETE TEXT OF THE EDUCATION FOR 
ALL HANDICAPPED CHILDREN ACT 

That this Act may be cited as the "Education for 
All Handicapped Chi ldren Act of 1975". 

EXTENSION OF EXISTING LAW 

Sec. 2. (a) (1) (A) Section 611 (b) (2) of the Edu
cation of the Handicapped Act (20 U.S.C. 1411 
(b) (2)) (hereinafter in this Act referred to as the 
"Ac t " ) , as in effect dur ing the fiscal years 1976 
and 1977, is amended by striking out " t he Com-
monwealth of Puerto Rico,". 

(B) Section 611 (c) (1) of the Act (20 U.S.C. 1411 
(c) (1)), as in effect dur ing the fiscal years 1976 

and 1977, is amended by striking out " the Com
monwealth of Puerto Rico,". 

(2) Section 611 (c) (2) of the Act (20 U.S.C. 1411 
(c) (2)), as in effect dur ing the fiscal years 1976 
and 1977, is amended by striking out "year end
ing June 30,1975" and inserting in lieu thereof 
the fo l lowing: "years ending June 30,1975, and 
1976, and for the fiscal year ending September 
30, 1977", and by striking out "2 per cen tum" 
each place it appears therein and inserting in 
lieu thereof "1 per cen tum" . 

(3) Section 611 (d) of the Act (20 U.S.C. 1411 
(d)), as in effect during the fiscal years 1976 and 
1977, is amended by striking out "year ending 
June 30,1975" and inserting in lieu thereof the 
fo l lowing: "years ending June 30, 1975, and 
1976, and for the fiscal year ending September 
30,1977". 

(4) Section 612 (a) of the Act (20 U.S.C. 1412 
(a)), as in effect dur ing the fiscal years 1976 and 
1977, is amended— 

(A) by striking out "year ending June 30, 
1975" and inserting in lieu thereof "years 
ending June 30,1975, and 1976, for the period 
beginning July 1,1976, and ending September 
30, 1976, and for the fiscal year ending Sep
tember 30,1977"; and 

(B) by striking out "fiscal year 1974" and in 
serting in lieu thereof "preceding fiscal year". 
(b) (1) Section 614 (a) of the Education 

Amendments of 1974 (Public Law 93-380; 88 
Stat. 580) is amended by striking out "fiscal year 
1975," and inserting in lieu thereof the fo l low
ing: " t he fiscal years ending June 30,1975, and 
1976, for the period beginning July 1,1976, and 
ending September 30, 1976, and for the fiscal 
year ending September 30,1977,". 

(2) Section 614 (b) of the Education Amend
ments of 1974 (Public Law 93-380; 88 Stat. 580) is 
amended by striking out "fiscal year 1974" and 
inserting in l ieu thereof the fo l lowing: " t he fis-

113 



114 STATE AND FEDERAL POLICY/I I 

cal years ending June 30,1975, and 1976, for the 
per iod beginning July 1,1976, and ending Sep
tember 30, 1976, and for the fiscal year ending 
September 30,1977,". 

(3) Section 614 (c) of the Education Amend
ments of 1974 (Public Law 93-380; 88 Stat. 580) is 
amended by striking out "fiscal year 1974" and 
inserting in l ieu thereof the fo l lowing: " t h e fis
cal years ending June 30,1975, and 1976, for the 
period beginning July 1,1976, and ending Sep
tember 30,1976, and for the fiscal year ending 
September 30,1977,". 

(c) Section 612 (a) of the Act, as in effect dur
ing the fiscal years 1976 and 1977, and as 
amended by subsection (a) (4), is amended by 
inserting immediately before the per iod at the 
end thereof the fo l lowing: ", or $300,000, 
whichever is greater". 

(d) Section 612 of the Act (20 U.S.C. 1411), as in 
effect dur ing the fiscal years 1976 and 1977, is 
amended by adding at the end thereof the fo l 
lowing new subsection: 

"(d) The Commissioner shall, no later than 
one hundred twenty days after the date of the 
enactment of the Education for Al l Handi
capped Chi ldren Act of 1975, prescribe and 
publish in the Federal Register such rules as he 
considers necessary to carry out the provisions 
of this section and section 611." . 

(e) Notwithstanding the provisions of section 
611 of the Act as in effect dur ing the fiscal years 
1976 and 1977, there are authorized to be ap
propriated $100,000,000 for the fiscal year 1976, 
such sums as may be necessary for the period 
beginning July 1,1976, and ending September 
30, 1976, and $200,000,000 for the fiscal year 
1977, to carry out the provisions of part B of the 
Act, as in effect dur ing such fiscal years. 

STATEMENT OF FINDINGS 
AND PURPOSE 

Sec. 3. (a) Section 601 of the Act (20 U.S.C. 
1401) is amended by inserting " ( a ) " immediately 
before "This t i t l e " and by adding at the end 
thereof the fo l lowing new subsections: 

"(b) The Congress finds that— 
"(1) there are more than eight mi l l ion 

handicapped chi ldren in the United States to 
day; 

"(2) the special educational needs of such 
chi ldren are not being ful ly met; 

"(3) more than half of the handicapped 
chi ldren in the United States do not receive 
appropriate educational services which 
would enable them to have ful l equality of 
opportuni ty ; 

"(4) one mi l l ion of the handicapped chi l 
dren in the Uni ted States are excluded en
tirely f rom the publ ic school system and wi l l 
not go through the educational process wi th 
their peers; 

"(5) there are many handicapped chi ldren 
throughout the Uni ted States participating in 
regular school programs whose handicaps 
prevent them f rom having a successful educa
tional experience because their handicaps 
are undetected; 

"(6) because of the lack of adequate ser
vices wi th in the public school system, families 
are often forced to f ind services outside the 
public school system, often at great distance 
f rom their residence and at their own 
expense; 

"(7) developments in the training of 
teachers and in diagnostic and instructional 
procedures and methods have advanced to 
the point that, given appropriate funding, 
State and local educational agencies can and 
wil l provide effective special education and 
related services to meet the needs of handi
capped chi ldren; 

"(8) State and local educational agencies 
have a responsibility to provide education for 
all handicapped chi ldren, but present f inan
cial resources are inadequate to meet the spe
cial educational needs of handicapped chi l 
dren; and 

"(9) it is in the national interest that the 
Federal Government assist State and local ef
forts to provide programs to meet the educa
tional needs of handicapped chi ldren in 
order to assure equal protect ion of the law. 
"(c) It is the purpose of this Act to assure that 

all handicapped chi ldren have available to 
them, wi th in the t ime periods specified in sec
t ion 612 (2) (B), a free appropriate publ ic educa
t ion which emphasizes special education and 
related services designed to meet their unique 
needs, to assure that the rights of handicapped 
chi ldren and their parents or guardians are pro
tected, to assist States and localities to provide 
for the education of all handicapped chi ldren, 
and to assess and assure the effectiveness of ef
forts to educate handicapped chi ldren." . 

(b) The heading for section 601 of the Act (20 
U.S.C. 1401) is amended to read as fol lows: 

"SHORT TITLE: 
STATEMENT OF FINDINGS AND PURPOSE" 

DEFINITIONS 

Sec. 4. (a) Section 602 of the Act (20 U.S.C. 
1402) is amended— 
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(1) in paragraph (1) thereof, by striking out 
" c r i pp l ed " and inserting in lieu thereof "o r -
thopedically impai red" , and by inserting im
mediately after " impai red ch i ld ren" the fo l 
lowing: " , or chi ldren wi th specific learning 
disabilit ies,"; 

(2) in paragraph (5) thereof, by inserting im
mediately after " instructional materials," the 
fo l lowing: " telecommunicat ions, sensory, 
and other technological aids and devices,"; 

(3) in the last sentence of paragraph (15) 
thereof, by inserting immediately after " e n 
v i ronmenta l " the fo l lowing: " , cultural, or 
economic" ; and 

(4) by adding at the end thereof the fo l low-
ing new paragraphs: 
"(16) The term 'special educat ion' means spe

cially designed instruction, at no cost to parents 
or guardians, to meet the unique needs of a 
handicapped chi ld , including classroom in 
struction, instruction in physical educat ion, 
home instruction, and instruction in hospitals 
and institutions. 

"(17) The term 'related services' means 
transportation, and such developmental, cor
rective, and other supportive services ( includ
ing speech pathology and audiology, psycho
logical services, physical and occupational 
therapy, recreation, and medical and counsel
ing services, except that such medical services 
shall be for diagnostic and evaluation purposes 
only) as may be required to assist a handicapped 
chi ld to benefit f rom special education, and in 
cludes the early identif ication and assessment of 
handicapping condit ions in chi ldren. 

"(18) The term 'free appropriate public 
educat ion' means special education and related 
services which (A) have been provided at public 
expense, under publ ic supervision and direc
t ion , and wi thout charge, (B) meet the stan
dards of the State educational agency, (C) i n 
clude an appropriate preschool, elementary, or 
secondary school education in the State in
volved, and (D) are provided in conformity wi th 
the individual ized education program required 
under section 614 (a) (5). 

"(19) The term ' individual ized education 
program' means a wr i t ten statement for each 
handicapped chi ld developed in any meeting 
by a representative of the local educational 
agency or an intermediate educational unit who 
shall be quali f ied to provide, or supervise the 
provision of, specially designed instruction to 
meet the unique needs of handicapped chi l 
dren, the teacher, the parents or guardian of 
such chi ld, and, whenever appropriate, such 

chi ld , which statement shall include (A) a state
ment of the present levels of educational per
formance of such chi ld , (B) a statement of 
annual goals, including short-term instructional 
objectives, (C) a statement of the specific edu
cational services to be provided to such chi ld, 
and the extent to which such chi ld wi l l be able 
to participate in regular educational programs, 
(D) the projected date for init iat ion and antici
pated durat ion of such services, and appropr i 
ate objective criteria and evaluation procedures 
and schedules for determining, on at least an 
annual basis, whether instructional objectives 
are being achieved. 

"(20) The term 'excess costs' means those 
costs which are in excess of the average annual 
per student expenditure in a local educational 
agency dur ing the preceding school year for an 
elementary or secondary school student, as may 
be appropriate, and which shall be computed 
after deduct ing (A) amounts received under this 
part or under t i t le I or t i t le VII of the Elementary 
and Secondary Education Act of 1965, and (B) 
any State or local funds expended for programs 
which wou ld qualify for assistance under this 
part or under such titles. 

"(21) The term 'native language' has the 
meaning given that term by section 703 (a) (2) of 
the Bilingual Education Act (20 U.S.C. 880b—1 
(a) (2)). 

"(22) The term ' intermediate educational 
unit ' means any public authority, other than a 
local educational agency, which is under the 
general supervision of a State educational 
agency, which is established by State law for the 
purpose of providing free publ ic education on a 
regional basis, and which provides special edu
cation and related services to handicapped chi l 
dren wi th in that State.". 

(b) The heading for section 602 of the Act (20 
U.S.C. 1402) is amended to read as fol lows: 

"DEFINITIONS" 

ASSISTANCE FOR EDUCATION 
OF ALL HANDICAPPED CHILDREN 

Sec. 5. (a) Part B of the Act (20 U.S.C. 1411 et 
seq.) is amended to read as fol lows: 

"PART B.—ASSISTANCE FOR EDUCATION 
OF ALL HANDICAPPED CHILDREN 

"ENTITLEMENTS AND ALLOCATIONS 

"Sec. 677. (a) (1) Except as provided in paragraph 
(3) and in section 619, the maximum amount of 
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the grant to which a State is enti t led under this 
part for any fiscal year shall be equal t o— 

"(A) the number of handicapped chi ldren 
aged three to twenty -one, inclusive, in such 
State who are receiving special education and 
related services; 

mult ipl ied by— 
"(B) (i) 5 per centum, for the fiscal year 

ending September 30, 1978, of the average 
per pupi l expenditure in publ ic elementary 
and secondary schools in the United States; 

"(i i) 10 per centum, for the fiscal year 
ending September 30, 1979, of the average 
per pupi l expenditure in publ ic elementary 
and secondary schools in the United States; 

"( i i i) 20 per centum, for the fiscal year 
ending September 30, 1980, of the average 
per pupi l expenditure in publ ic elementary 
and secondary schools in the Uni ted States; 

"(iv) 30 per centum, for the fiscal year 
ending September 30, 1981, of the average 
per pupi l expenditure in publ ic elementary 
and secondary schools in the United States; 
and 

"(v) 40 per centum, for the fiscal year end
ing September 30, 1982, and for each fiscal 
year thereafter, of the average per pupil ex
penditure in publ ic elementary and secon
dary schools in the United States; 

except that no State shall receive an amount 
which is less than the amount which such State 
received under this part for the fiscal year end
ing September 30,1977. 

"(2) For the purpose of this subsection and 
subsection (b) through subsection (e), the term 
'State' does not include Guam, American Sa
moa, the Virgin Islands, and the Trust Territory 
of the Pacific Islands. 

"(3) The number of handicapped chi ldren 
receiving special education and related services 
in any fiscal year shall be equal to the average of 
the number of such chi ldren receiving special 
education and related services on October 1 
and February 1 of the fiscal year preceding the 
fiscal year for which the determinat ion is made. 

"(4) For purposes of paragraph (1) (B), the 
term 'average per pupi l expenditure' , in the 
United States, means the aggregate current ex
penditures, dur ing the second fiscal year 
preceding the fiscal year for which the compu
tation is made (or, if satisfactory data for such 
year are not available at the t ime of computa
t ion , then dur ing the most recent preceding fis
cal year for which satisfactory data are available) 
of all local educational agencies in the United 
States (which, for purposes of this subsection, 

means the fifty States and the District of Co lum
bia), as the case may be, plus any direct expendi
tures by the State for operation of such agencies 
(without regard to the source of funds f rom 
which either of such expenditures are made), 
divided by the aggregate number of children in 
average daily attendance to whom such agen
cies provided free public education dur ing such 
preceding year. 

"(5) (A) In determining the al lotment of each 
State under paragraph (I), the Commissioner 
may not count— 

"(i) handicapped chi ldren in such State 
under paragraph (1) (A) to the extent the 
number of chi ldren is greater than 12 per cen
tum of the number of all chi ldren aged five to 
seventeen, inclusive, in such State; 

"( i i) as part of such percentage, children 
wi th specific learning disabilities to the extent 
the number of such chi ldren is greater than 
one-sixth of such percentage; and 

"(i i i) handicapped chi ldren w h o are 
counted under section 121 of the Elementary 
and Secondary Education Act of 1965. 
"(B) For purposes of subparagraph (A), the 

number of chi ldren aged five to seventeen, in 
clusive, in any State shall be determined by the 
Commissioner on the basis of the most recent 
satisfactory data available to h im. 

"(b) (1) Of the funds received under 
subsection (a) by any State for the fiscal year 
ending September 30,1978— 

"(A) 50 per centum of such funds may be 
used by such State in accordance with the 
provisions of paragraph (2); and 

"(B) 50 per centum of such funds shall be 
distributed by such State pursuant to subsec
t ion (d) to local educational agencies and in
termediate educational units in such State, for 
use in accordance wi th the priorities estab
lished under section 612 (3). 
"(2) Of the funds which any State may use 

under paragraph (1) (A)— 
"(A) an amount which is equal to the 

greater of— 
"(i) 5 per centum of the total amount of 

funds received under this part by such 
State; or 

"( i i ) $200,000; 
may be used by such State for administrative 
costs related to carrying out sections 612 and 
613; and 

"(B) the remainder shall be used by such 
State to provide support services and direct 
services, in accordance wi th the priorities es
tablished under section 612 (3). 
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"(c) (1) Of the funds received under subsec
t ion (a) by any State for the fiscal year ending 
September 30, 1979, and for each fiscal year 
thereafter— 

"(A) 25 per centum of such funds may be 
used by such State in accordance wi th the 
provisions of paragraph (2); and 

"(B) except as provided in paragraph (3), 75 
per centum of such funds shall be distr ibuted 
by such State pursuant to subsection (d) to lo
cal educational agencies and intermediate 
educational units in such State, for use in ac
cordance wi th priorit ies established under 
section 612 (3). 
"(2) (A) Subject to the provisions of subpara

graph (B), of the funds which any State may use 
under paragraph (1) (A)— 

"(i) an amount which is equal to the greater 
of— 

"(I) 5 per centum of the total amount of 
funds received under this part by such 
State; or 

"(II) $200,000; 
may be used by such State for administrative 
costs related to carrying out the provisions of 
sections 612 and 613; and 

"(i i) the remainder shall be used by such 
State to provide support services and direct 
services, in accordance wi th the priorities es
tablished under section 612 (3). 
"(B) The amount expended by any State f rom 

the funds available to such State under para
graph (1) (A) in any fiscal year for the provision 
of support services or for the provision of direct 
services shall be matched on a program basis by 
such State, f rom funds other than Federal funds, 
for the provision of support services or for the 
provision of direct services for the fiscal year 
involved. 

"(3) The provisions of section 613 (a) (9) shall 
not apply wi th respect to amounts available for 
use by any State under paragraph (2). 

"(4) (A) No funds shall be distr ibuted by any 
State under this subsection in any fiscal year to 
any local educational agency or intermediate 
educational unit in such State if— 

"(i) such local educational agency or inter
mediate educational unit is ent i t led, under 
subsection (d), to less than $7,500 for such fis
cal year; or 

"( i i) such local educational agency or inter
mediate educational unit has not submitted 
an application for such funds which meets the 
requirements of section 614. 
"(B) Whenever the provisions of subpara

graph (A) apply, the State involved shall use 

such funds to assure the provision of a free ap
propriate education to handicapped chi ldren 
residing in the area served by such local educa
tional agency or such intermediate educational 
unit. The provisions of paragraph (2) (B) shall 
not apply to the use of such funds. 

"(d) From the total amount of funds available 
to local educational agencies and intermediate 
educational units in any State under subsection 
(b) (1) (B) or subsection (c) (1) (B), as the case 
may be, each local educational agency or inter
mediate educational unit shall be entit led to an 
amount which bears the same ratio to the total 
amount available under subsection (b) (1) (B) or 
subsection (c) (1) (B), as the case may be, as the 
number of handicapped chi ldren aged three to 
twenty-one, inclusive, receiving special educa
t ion and related services in such local educa
tional agency or intermediate educational unit 
bears to the aggregate number of handicapped 
chi ldren aged three to twenty-one, inclusive, 
receiving special education and related ser
vices in all local educational agencies and inter
mediate educational units which apply to the 
State educational agency involved for funds 
under this part. 

"(e) (1) The jurisdictions to which this 
subsection applies are Guam, American Samoa, 
the Virgin Islands, and the Trust Territory of the 
Pacific Islands. 

"(2) Each jurisdict ion to which this subsection 
applies shall be entit led to a grant for the pur
poses set for th in section 601 (c) in an amount 
equal to an amount determined by the Com
missioner in accordance with criteria based on 
respective needs, except that the aggregate of 
the amount to which such jurisdictions are so 
entit led for any fiscal year shall not exceed an 
amount equal to 1 per centum of the aggregate 
of the amounts available to all States under this 
part for that fiscal year. If the aggregate of the 
amounts, determined by the Commissioner 
pursuant to the preceding sentence, to be so 
needed for any fiscal year exceeds an amount 
equal to such 1 per centum l imitat ion, the ent i 
t lement of each such jurisdict ion shall be re
duced proport ionately unti l such aggregate 
does not exceed such 1 per centum l imitat ion. 

"(3) The amount expended for administration 
by each jurisdiction under this subsection shall 
not exceed 5 per centum of the amount allotted 
to such jurisdiction for any fiscal year, or 
$35,000, whichever is greater. 

"(f) (1) The Commissioner is authorized to 
make payments to the Secretary of the Interior 
according to the need for such assistance for the 
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education of handicapped chi ldren on reserva
tions serviced by elementary and secondary 
schools operated for Indian chi ldren by the De
partment of the Interior. The amount of such 
payment for any fiscal year shall not exceed 1 
per centum of the aggregate amounts available 
to all States under this part for that fiscal year. 

" (2) The Secretary of the I nterior may receive 
an al lotment under this subsection only after 
submitt ing to the Commissioner an application 
which meets the applicable requirements of 
section 614 (a) and which is approved by the 
Commissioner. The provisions of section 616 
shall apply to any such application. 

" (g) (1) If the sums appropriated for any fiscal 
year for making payments to States under this 
part are not sufficient to pay in ful l the total 
amounts which all States are entit led to receive 
under this part for such fiscal year, the maxi
mum amounts which all States are enti t led to re
ceive under this part for such fiscal year shall be 
ratably reduced. In case addit ional funds be
come available for making such payments for 
any fiscal year dur ing which the preceding sen
tence is applicable, such reduced amounts shalI 
be increased on the same basis as they were 
reduced. 

"(2) In the case of any fiscal year in which the 
maximum amounts for which States are eligible 
have been reduced under the first sentence of 
paragraph (1), and in which addit ional funds 
have not been made available to pay in ful l the 
total of such maximum amounts under the last 
sentence of such paragraph, the State educa
tional agency shall fix dates before which each 
local educational agency or intermediate edu
cational unit shall report to the State educa
tional agency on the amount of funds available 
to the local educational agency or intermediate 
educational unit, under the provisions of sub-
section (d), which it estimates that it wi l l expend 
in accordance w i th the provisions of this part. 
The amounts so available to any local educa
tional agency or intermediate educational unit , 
or any amount which would be available to any 
other local educational agency or intermediate 
educational unit if it were to submit a program 
meeting the requirements of this part, which 
the State educational agency determines wi l l 
not be used for the period of its availability, shall 
be available for allocation to those local educa
tional agencies or intermediate educational un
its, in the manner provided by this section, 
which the State educational agency determines 
wil l need and be able to use additional funds to 
carry out approved programs. 

"ELIGIBILITY 

"Sec. 672. In order to qualify for assistance 
under this part in any fiscal year, a State shall 
demonstrate to the Commissioner that the fo l 
lowing condit ions are met: 

"(1) The State has in effect a policy that assures 
all handicapped chi ldren the right to a free ap
propriate publ ic education. 

"(2) The State has developed a plan pursuant 
to section 613 (b) in effect prior to the date of 
the enactment of the Education for All Handi
capped Chi ldren Act of 1975 and submitted not 
later than August 21, 1975, which wil l be 
amended so as to comply with the provisions of 
this paragraph. Each such amended plan shall 
set forth in detail the policies and procedures 
which the State wi l l undertake or has under
taken in order to assure that— 

"(A) there is established (i) a goal of provid
ing ful l educational opportuni ty to all handi
capped chi ldren, (ii) a detailed t imetable for 
accomplishing such a goal, and (iii) a descrip
t ion of the kind and number of facilities, per
sonnel, and services necessary throughout 
the State to meet such a goal; 

"(B) a free appropriate publ ic education 
wil l be available for all handicapped children 
between the ages of three and eighteen 
with in the State not later than September 1, 
1978, and for all handicapped chi ldren be
tween the ages of three and twenty-one 
with in the State not later than September 1, 
1980, except that, wi th respect to handi
capped chi ldren aged three to five and aged 
eighteen to twenty-one, inclusive, the re
quirements of this clause shall not be applied 
in any State if the application of such require
ments would be inconsistent with State law or 
practice, or the order of any court , respecting 
public education wi th in such age groups in 
the State; 

"(C) all children residing in the State who 
are handicapped, regardless of the severity of 
their handicap, and who are in need of special 
education and related services are ident i f ied, 
located, and evaluated, and that a practical 
method is developed and implemented to 
determine which chi ldren are currently re
ceiving needed special education and related 
services and which chi ldren are not currently 
receiving needed special education and re
lated services; 

" ( D ) po l ic ies and p rocedu res are 
established in accordance with detailed crite
ria prescribed under section 617 (c); and 
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"(E) the amendment to the plan submitted 
by the State required by this section shall be 
available to parents, guardians, and other 
members of the general publ ic at least thirty 
days prior to the date of submission of the 
amendment to the Commissioner. 
"(3) The State has established priorities for 

providing a free appropriate publ ic education 
to all handicapped chi ldren, which priorit ies 
shall meet the timetables set for th in clause (B) 
of paragraph (2) of this section, first wi th respect 
to handicapped chi ldren who are not receiving 
an education, and second wi th respect to handi
capped chi ldren, wi th in each disability, wi th the 
most severe handicaps who are receiving an in 
adequate education, and has made adequate 
progress in meeting the timetables set for th in 
clause (B) of paragraph (2) of this section. 

"(4) Each local educational agency in the State 
wil l maintain records of the individualized 
education program for each handicapped chi ld, 
and such program shall be established, re
viewed, and revised as provided in section 614 
(a) (5). 

"(5) The State has established (A) procedural 
safeguards as required by section 615, (B) proce
dures to assure that, to the maximum extent ap
propriate, handicapped chi ldren, including 
chi ldren in publ ic or private institutions or 
other care facilities, are educated wi th chi ldren 
who are not handicapped, and that special 
classes, separate schooling, or other removal of 
handicapped chi ldren f rom the regular educa
tional environment occurs only when the na
ture or severity of the handicap is such that edu
cation in regular classes wi th the use of 
supplementary aids and services cannot be 
achieved satisfactorily, and (C) procedures to 
assure that testing and evaluation materials and 
procedures uti l ized for the purposes of evalua
t ion and placement of handicapped chi ldren 
wil l be selected and administered so as not to be 
racially or culturally discriminatory. Such mate
rials or procedures shall be provided and ad
ministered in the child's native language or 
mode of communicat ion, unless it clearly is not 
feasible to do so, and no single procedure shall 
be the sole cri terion for determining an appro
priate educational program for a chi ld. 

"(6) The State educational agency shall be 
responsible for assuring that the requirements 
of this part are carried out and that all educa
tional programs for handicapped chi ldren 
within the State, including all such programs ad
ministered by any other State or local agency, 
wil l be under the general supervision of the per

sons responsible for educational programs for 
handicapped chi ldren in the State educational 
agency and shall meet education standards of 
the State educational agency. 

"(7) The State shall assure that (A) in carrying 
out the requirements of this section procedures 
are established for consultation wi th individuals 
involved in or concerned wi th the education of 
handicapped chi ldren, including handicapped 
individuals and parents or guardians of handi
capped chi ldren, and (B) there are publ ic hear
ings, adequate notice of such hearings, and an 
opportuni ty for comment available to the gen
eral public prior to adopt ion of the policies, 
programs, and procedures required pursuant to 
the provisions of this section and section 613. 

"STATE PLANS 

"Sec. 673. (a) Any State meeting the eligibil ity 
requirements set for th in section 612 and desir
ing to participate in the program under this part 
shall submit to the Commissioner, through its 
State educational agency, a State plan at such 
t ime, in such manner, and containing or accom
panied by such informat ion, as he deems neces
sary. Each such plan shall— 

"(1) set for th policies and procedures 
designed to assure that funds paid to the State 
under this part wi l l be expended in accor
dance wi th the provisions of this part, wi th 
particular attention given to the provisions of 
sections 611 (b), 611 (c), 611 (d), 612 (2), and 
612(3); 

"(2) provide that programs and procedures 
wil l be established to assure that funds re
ceived by the State or any of its polit ical subdi
visions under any other Federal program, 
including section 121 of the Elementary and 
Secondary Education Act of 1965 (20 U.S.C. 
241c-2), section 305 (b) (8) of such Act (20 
U.S.C. 844a (b) (8)) or its successor authority, 
and section 122 (a) (4) (B) of the Vocational Ed
ucation Act of 1963 (20 U.S.C. 1262 (a) (4) (B)), 
under which there is specific authority for the 
provision of assistance for the education of 
handicapped chi ldren, wi l l be uti l ized by the 
State, or any of its polit ical subdivisions, only 
in a manner consistent wi th the goal of pro
viding a free appropriate publ ic education for 
all handicapped chi ldren, except that nothing 
in this clause shall be construed to l imit the 
specific requirements of the laws governing 
such Federal programs; 

"(3) set for th , consistent with the purposes 
of this Act, a description of programs and 
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procedures for (A) the development and im
plementat ion of a comprehensive system of 
personnel development which shall include 
the inservice training of general and special 
educational instructional and support per
sonnel, detailed procedures to assure that all 
personnel necessary to carry out the purposes 
of this Act are appropriately and adequately 
prepared and trained, and effective proce
dures for acquiring and disseminating to 
teachers and administrators of programs for 
handicapped chi ldren significant information 
derived f rom educational research, demon
stration, and similar projects, and (B) adopt
ing, where appropriate, promising educa
t ional practices and materials development 
through such projects; 

"(4) set for th policies and procedures to 
assure— 

"(A) that, to the extent consistent wi th 
the number and location of handicapped 
chi ldren in the State who are enrol led in 
private elementary and secondary schools, 
provision is made for the participation of 
such chi ldren in the program assisted or 
carried out under this part by providing for 
such chi ldren special education and related 
services; and 

"(B) that (i) handicapped chi ldren in pr i 
vate schools and facilities wi l l be provided 
special education and related services (in 
conformance wi th an individualized edu
cational program as required by this part) at 
no cost to their parents or guardian, if such 
chi ldren are placed in or referred to such 
schools or facilities by the State or appro
priate local educational agency as the 
means of carrying out the requirements of 
this part or any other applicable law requir
ing the provision of special education and 
related services to all handicapped chi l 
dren wi th in such State, and (ii) in all such i n 
stances the State educational agency shall 
determine whether such schools and faci l i 
ties meet standards that apply to State and 
local educational agencies and that chi l
dren so served have all the rights they 
would have if served by such agencies; 
"(5) set for th policies and procedures 

which assure that the State shall seek to re
cover any funds made available under this 
part for services to any chi ld who is deter
mined to be erroneously classified as eligible 
to be counted under section 611 (a) or section 
611 (d); 

"(6) provide satisfactory assurance that the 

control of funds provided under this part, and 
t i t le to property derived theref rom, shall be in 
a public agency for the uses and purposes 
provided in this part, and that a publ ic agency 
wil l administer such funds and property; 

"(7) provide for (A) making such reports in 
such form and containing such information as 
the Commissioner may require to carry out 
his functions under this part, and (B) keeping 
such records and affording such access 
thereto as the Commissioner may f ind neces
sary to assure the correctness and verification 
of such reports and proper disbursement of 
Federal funds under this part; 

"(8) provide procedures to assure that f inal 
action wi th respect to any application submit
ted by a local educational agency or an inter
mediate educational unit shall not be taken 
wi thout first affording the local educational 
agency or intermediate educational unit i n 
volved reasonable notice and opportuni ty for 
a hearing; 

(9) provide satisfactory assurance that 
Federal funds made available under this part 
(A) wi l l not be commingled with State funds, 
and (B) wi l l be so used as to supplement and 
increase the level of State and local funds ex
pended for the education of handicapped 
chi ldren and in no case to supplant such State 
and local funds, except that, where the State 
provides clear and convincing evidence that 
all handicapped chi ldren have available to 
them a free appropriate publ ic education, the 
Commissioner may waive in part the require
ment of this clause if he concurs wi th the evi
dence provided by the State; 

"(10) provide, consistent with procedures 
prescribed pursuant to section 617 (a) (2), sa
tisfactory assurance that such fiscal control 
and fund accounting procedures wil l be 
adopted as may be necessary to assure proper 
disbursement of, and accounting for, Federal 
funds paid under this part of the State, inc lud
ing any such funds paid by the State to local 
educational agencies and intermediate edu
cational units; 

"(11) provide for procedures for evaluation 
at least annually of the effectiveness of pro
grams in meeting the educational needs of 
handicapped chi ldren ( including evaluation 
of individualized education programs), in ac
cordance wi th such criteria that the Commis
sioner shall prescribe pursuant to section 617; 
and 

"(12) provide that the State has an advisory 
panel, appointed by the Governor or any 
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other official authorized under State law to 
make such appointments, composed of ind i 
viduals involved in or concerned wi th the ed
ucation of handicapped chi ldren, including 
handicapped individuals, teachers, parents or 
guardians of handicapped chi ldren, State and 
local education officials, and administrators 
of programs for handicapped chi ldren, which 
(A) advises the State educational agency of 
unmet needs wi th in the State in the educa
t ion of handicapped chi ldren, (B) comments 
publicly on any rules or regulations proposed 
for issuance by the State regarding the educa
t ion of handicapped chi ldren and the proce
dures for distr ibut ion of funds under this part, 
and (C) assists the State in developing and re
port ing such data and evaluations as may as
sist the Commissioner in the performance of 
his responsibilities under section 618. 
"(b) Whenever a State educational agency 

provides free appropriate public education for 
handicapped chi ldren, or provides direct ser
vices to such chi ldren, such State educational 
agency shall include, as part of the State plan re
quired by subsection (a) of this section, such ad
dit ional assurances not specified in such subsec
t ion (a) as are contained in section 614 (a), 
except that funds available for the provision of 
such education or services may be expended 
wi thout regard to the provisions relating to ex
cess costs in section 614 (a). 

"(c) The Commissioner shall approve any 
State plan and any modif icat ion thereof 
wh ich— 

"(1) is submitted by a State el igible in 
accordance wi th section 612; and 

"(2) meets the requirements of subsection 
(a) and subsection (b). 

The Commissioner shall disapprove any State 
plan which does not meet the requirements of 
the preceding sentence, but shall not finally dis
approve a State plan except after reasonable no
tice and opportuni ty for a hearing to the State. 

"APPLICATION 

"Sec. 614. (a) A local educational agency or an 
intermediate educational unit which desires to 
receive payments under section 611 (d) for any 
fiscal year shall submit an application to the ap
propriate State educational agency. Such appl i
cation shall— 

"(1) provide satisfactory assurance that 
payments under this part wi l l be used for ex
cess costs directly attributable to programs 
which— 

"(A) provide that all chi ldren residing 
wi th in the jurisdict ion of the local educa
tional agency or the intermediate educa
tional unit who are handicapped, regard
less of the severity of their handicap, and 
are in need of special education and related 
services wi l l be ident i f ied, located, and 
evaluated, and provide for the inclusion of 
a practical method of determin ing which 
chi ldren are currently receiving needed 
special education and related services and 
which chi ldren are not currently receiving 
such education and services; 

"(B) establish policies and procedures in 
accordance with detailed criteria pre
scribed under section 617 (c); 

"(C) establish a goal of provid ing ful l ed
ucational opportunit ies to all handicapped 
chi ldren, including— 

"(i) procedures for the implementa
t ion and use of the comprehensive sys
tem of personnel development estab
lished by the State educational agency 
under section 613 (a) (3); 

"( i i ) the provision of, and the estab
lishment of priorit ies for providing, a 
free appropriate publ ic education to all 
handicapped chi ldren, first wi th re
spect to handicapped chi ldren who are 
not receiving an educat ion, and second 
wi th respect to handicapped chi ldren, 
wi th in each disability, wi th the most se
vere handicaps who are receiving an in
adequate educat ion; 

" ( i i i ) t h e p a r t i c i p a t i o n a n d 
consultation of the parents or guardian 
of such chi ldren; and 

"(iv) to the maximum extent practica
ble and consistent wi th the provisions 
of section 612 (5) (B), the provision of 
special services to enable such chi l 
dren to participate in regular educa
t ional programs; 

"(D) establish a detailed t imetable for 
accomplishing the goal described in sub
clause (C); and 

"(E) provide a description of the kind and 
number of facilities, personnel, and ser
vices necessary to meet the goal described 
in subclause (C); 
"(2) provide satisfactory assurance that (A) 

the control of funds provided under this part, 
and t i t le to property derived f rom such funds, 
shall be in a public agency for the uses and 
purposes provided in this part, and that a 
public agency wil l administer such funds and 
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property, (B) Federal funds expended by local 
educational agencies and intermediate edu
cational units for programs under this part (i) 
shall be used to pay only the excess costs d i 
rectly attr ibutable to the education of handi
capped chi ldren, and (ii) shall be used to sup
plement and, to the extent practicable, 
increase the level of State and local funds ex
pended for the education of handicapped 
chi ldren, and in no case to supplant such State 
and local funds, and (C) State and local funds 
wil l be used in the jurisdict ion of the local ed
ucational agency or intermediate educational 
unit to provide services in program areas 
which, taken as a whole, are at least compara
ble to services being provided in areas of such 
jurisdict ion which are not receiving funds 
under this part; 

"(3) (A) provide for furnishing such 
information (which, in the case of reports re
lating to performance, is in accordance wi th 
specific performance criteria related to pro
gram objectives), as may be necessary to ena
ble the State educational agency to perform 
its duties under this part, including informa
t ion relating to the educational achievement 
of handicapped chi ldren participating in pro
grams carried out under this part; and 

"(B) provide for keeping such records, and 
provide for affording such access to such re
cords, as the State educational agency may 
f ind necessary to assure the correctness and 
verification of such informat ion furnished 
under subclause (A); 

"(4) provide for making the application and 
all pert inent documents related to such appl i 
cation available to parents, guardians, and 
other members of the general publ ic, and 
provide that all evaluations and reports re
quired under clause (3) shall be public 
informat ion; 

"(5) provide assurances that the local edu
cational agency or intermediate educational 
unit wi l l establish, or revise, whichever is ap
propriate, an individualized education pro
gram of each handicapped chi ld at the begin
ning of each school year and wi l l then review 
and, if appropriate revise, its provisions per i 
odically, but not less than annually; 

"(6) provide satisfactory assurance that 
policies and programs established and ad
ministered by the local educational agency or 
intermediate educational unit shall be con
sistent wi th the provisions of paragraph (1) 
through paragraph (7) of section 612 and sec
t ion 613 (a); and 

"(7) provide satisfactory assurance that the 
local educational agency or intermediate ed
ucational unit wi l l establish and maintain pro
cedural safeguards in accordance wi th the 
provisions of sections 612 (5) (B), 612 (5) (C) 
and 615. 
"(b) (1) A State educational agency shall ap

prove any application submitted by a local edu
cational agency or an intermediate educational 
unit under subsection (a) if the State educa
tional agency determines that such application 
meets the requirements of subsection (a), ex
cept that no such application may be approved 
unti l the State plan submitted by such State edu
cational agency under subsection (a) is ap
proved by the Commissioner under section 613 
(c). A State educational agency shall disapprove 
any application submitted by a local educa
tional agency or an intermediate educational 
unit under subsection (a) if the State educa
tional agency determines that such application 
does not meet the requirements of subsection 
(a). 

"(2) (A) Whenever a State educational 
agency, after reasonable notice and oppor tun
ity for a hearing, finds that a local educational 
agency or an intermediate educational unit, in 
the administration of an application approved 
by the State educational agency under para
graph (1), has failed to comply wi th any require
ments set for th in such appl icat ion, the State ed
ucational agency, after giving appropriate 
notice to the local educational agency or the in 
termediate educational unit , shall— 

"(i) make no further payments to such local 
educational agency or such intermediate ed
ucational unit under section 620 until the 
State educational agency is satisfied that there 
is no longer any failure to comply wi th the re
quirement involved; or 

"( i i) take such f inding into account in its re
view of any application made by such local 
educational agency or such intermediate ed
ucational unit under subsection (a). 

"(B) The provisions of the last sentence of 
section 616 (a) shall apply to any local educa
tional agency or any intermediate educa
tional unit receiving any notif ication f rom a 
State educa t i ona l agency under this 
paragraph. 
"(3) In carrying out its functions under para

graph (1), each State educational agency shall 
consider any decision made pursuant to a hear
ing held under section 615 which is adverse to 
the local educational agency or intermediate 
educational unit involved in such decision. 
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"(c) (1) A State educational agency may, for 
purposes of the consideration and approval of 
applications under this section, require local 
educational agencies to submit a consolidated 
application for payments if such State educa
tional agency determines that any individual ap
plication submitted by any such local educa
tional agency wil l be disapproved because such 
local educational agency is ineligible to receive 
payments because of the application of section 
611 (c) (4) (A) (i) or such local educational 
agency wou ld be unable to establish and main
tain programs of sufficient size and scope to ef
fectively meet the educational needs of handi
capped chi ldren. 

"(2) (A) In any case in which a consolidated 
application of local educational agencies is ap
proved by a State educational agency under pa
ragraph (1), the payments which such local edu
cational agency may receive shall be equal to 
the sum of payments to which each such local 
educational agency would be entit led under 
section 611 (d) if an individual application of any 
such local educational agency had been 
approved. 

"(B) The State educational agency shall pre
scribe rules and regulations with respect to con
solidated applications submitted under this 
subsection which are consistent with the provi 
sions of paragraph (1) through paragraph (7) of 
section 612 and section 613 (a) and which pro
vide participating local educational agencies 
with jo int responsibilities for implement ing 
programs receiving payments under this part. 

"(C) In any case in which an intermediate 
educational unit is required pursuant to State 
law to carry out the provisions of this part, the 
joint responsibilities given to local educational 
agencies under subparagraph (B) shall not apply 
to the administration and disbursement of any 
payments received by such intermediate educa
tional unit. Such responsibilities shall be carried 
out exclusively by such intermediate educa
tional unit. 

"(d) Whenever a State educational agency 
determines that a local educational agency— 

"(1) is unable or unwi l l ing to establish and 
maintain programs of free appropriate publ ic 
education which meet the requirements es
tablished in subsection (a); 

"(2) is unable or unwi l l ing to be consoli
dated wi th other local educational agencies 
in order to establish and maintain such pro
grams; or 

"(3) has one or more handicapped chi l 
dren who can best be served by a regional or 

State center designed to meet the needs of 
such chi ldren; 

the State educational agency shall use the 
payments which would have been available to 
such local educational agency to provide spe
cial education and related services directly to 
handicapped chi ldren residing in the area 
served by such local educational agency. The 
State educational agency may provide such ed
ucation and services in such manner, and at 
such locations ( including regional or State cen
ters), as it considers appropriate, except that the 
manner in which such education and services 
are provided shall be consistent wi th the re
quirements of this part. 

"(e) Whenever a State educational agency 
determines that a local educational agency is 
adequately providing a free appropriate public 
education to all handicapped chi ldren residing 
in the area served by such agency wi th State and 
local funds otherwise available to such agency, 
the State educational agency may reallocate 
funds (or such port ion of those funds as may not 
be required to provide such education and ser
vices) made available to such agency, pursuant 
to section 611 (d), to such other local educa
tional agencies wi th in the State as are not ade
quately providing special education and related 
services to all handicapped chi ldren residing in 
the areas served by such other local educational 
agencies. 

"(f) Notwithstanding the provisions of sub
section (a) (2) (B) (ii), any local educational 
agency which is required to carry out any pro
gram for the education of handicapped chi l 
dren pursuant to a State law shall be entit led to 
receive payments under section 611 (d) for use 
in carrying out such program, except that such 
payments may not be used to reduce the level of 
expenditures for such program made by such 
local educational agency f rom State or local 
funds below the level of such expenditures for 
the fiscal year pr ior to the fiscal year for which 
such local educational agency seeks such 
payments. 

"PROCEDURAL SAFEGUARDS 

"Sec. 615. (a) Any State educational agency, 
any local educational agency, and any interme
diate educational unit which receives assistance 
under this part shall establish and maintain 
procedures in accordance with subsection (b) 
through subsection (e) of this section to assure 
that handicapped children and their parents or 
guardians are guaranteed procedural safe-
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guards wi th respect to the provision of f ree ap
propriate public education by such agencies 
and units. 

"(b) (1) The procedures required by this 
section shall include, but shall not be l imited 
to— 

"(A) an opportuni ty for the parents or 
guardian of a handicapped chi ld to examine 
all relevant records wi th respect to the ident i 
f icat ion, evaluation, and educational place
ment of the chi ld , and the provision of a free 
appropriate publ ic education to such chi ld, 
and to obtain an independent educational 
evaluation of the chi ld ; 

"(B) procedures to protect the rights of the 
chi ld whenever the parents or guardian of the 
chi ld are not known, unavailable, or the child 
is a ward of the State, including the assign
ment of an individual (who shall not be an 
employee of the State educational agency, lo
cal educational agency, or intermediate edu
cational unit involved in the education or 
care of the child) to act as a surrogate for the 
parents or guardian; 

"(C) wr i t ten prior notice to the parents or 
guardian of the child whenever such agency 
or unit— 

"(i) proposes to initiate or change, or 
"( i i) refuses to initiate or change, 

the ident i f icat ion, evaluation, or educational 
placement of the child or the provision of a 
free appropriate publ ic education to the 
chi ld ; 

"(D) procedures designed to assure that the 
notice required by clause (C) fully inform the 
parents or guardian, in the parents' or guard
ian's native language, unless it clearly is not 
feasible to do so, of all procedures available 
pursuant to this section; and 

"(E) an opportuni ty to present complaints 
wi th respect to any matter relating to the 
identi f icat ion, evaluation, or educational 
placement of the chi ld , or the provision of a 
free appropriate publ ic education to such 
chi ld. 
"(2) Whenever a complaint has been received 

under paragraph (1) of this subsection, the par
ents or guardian shall have an opportuni ty for 
an impartial due process hearing which shall be 
conducted by the State educational agency or 
by the local educational agency or intermediate 
educational unit , as determined by State law or 
by the State educational agency. No hearing 
conducted pursuant to the requirements of this 
paragraph shall be conducted by an employee 

of such agency or unit involved in the education 
or care of the chi ld. 

"(c) If the hearing required in paragraph (2) of 
subsection (b) of this section is conducted by a 
local educational agency or an intermediate ed
ucational unit, any party aggrieved by the f ind
ings and decision rendered in such a hearing 
may appeal to the State educational agency 
which shall conduct an impartial review of such 
hearing. The officer conduct ing such review 
shall make an independent decision upon com
plet ion of such review. 

"(d) Any party to any hearing conducted 
pursuant to subsections (b) and (c) shall be ac
corded (1) the right to be accompanied and ad
vised by counsel and by individuals wi th special 
knowledge or training wi th respect to the prob
lems of handicapped chi ldren, (2) the right to 
present evidence and confront , cross-examine, 
and compel the attendance of witnesses, (3) the 
right to a wr i t ten or electronic verbatim record 
of such hearing, and (4) the right to wr i t ten f ind
ings of fact and decisions (which findings and 
decisions shall also be transmitted to the advi
sory panel established pursuant to section 613 
(a) (12)). 

"(e) (1) A decision made in a hearing con
ducted pursuant to paragraph (2) of subsection 
(b) shall be f inal, except that any party involved 
in such hearing may appeal such decision under 
the provisions of subsection (c) and paragraph 
(2) of this subsection. A decision made under 
subsection (c) shall be f inal, except that any 
party may bring an action under paragraph (2) 
of this subsection. 

"(2) Any party aggrieved by the findings and 
decision made under subsection (b) who does 
not have the right to an appeal under subsec
t ion (c),and any party aggrieved by the findings 
and decision under subsection (c) shall have the 
right to bring a civil action wi th respect to the 
complaint presented pursuant to this section, 
which action may be brought in any State court 
of competent jurisdiction or in a district court of 
the United States wi thout regard to the amount 
in controversy. In any action brought under this 
paragraph the court shall receive the records of 
the administrative proceedings, shall hear addi
tional evidence at the request of a party, and, 
basing its decision on the preponderance of the 
evidence, shall grant such relief as the court de
termines is appropriate. 

"(3) During the pendency of any proceedings 
conducted pursuant to this section, unless the 
State or local educational agency and the par
ents or guardian otherwise agree, the child shall 
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remain in the then current educational place
ment of such chi ld , or, if applying for initial ad
mission to a publ ic school, shall, wi th the con
sent of the parents or guardian, be placed in the 
public school program unti l all such proceed
ings have been completed. 

"(4) The district courts of the United States 
shall have jurisdiction of actions brought under 
this subsection wi thout regard to the amount in 
controversy 

"WITHHOLDING AND JUDICIAL REVIEW 

"Sec. 676. (a) Whenever the Commissioner, 
after reasonable notice and opportuni ty for 
hearing to the State educational agency in 
volved (and to any local educational agency or 
intermediate educational unit affected by any 
failure described in clause (2)), f inds— 

"(1) that there has been a failure to comply 
substantially wi th any provision of section 612 
or section 613, or 

"(2) that in the administration of the State 
plan there is a failure to comply wi th any pro
vision of this part or wi th any requirements set 
for th in the application of a local educational 
agency or intermediate educational unit ap
proved by the State educational agency pur
suant to the State plan, 

the Commissioner (A) shall, after noti fying the 
State educational agency, wi thhold any further 
payments to the State under this part, and (B) 
may, after noti fying the State educational 
agency, wi thhold further payments to the State 
under the Federal programs specified in section 
613 (a) (2) wi th in his jur isdict ion, to the extent 
that funds under such programs are available 
for the provision of assistance for the education 
of handicapped chi ldren. If the Commissioner 
withholds further payments under clause (A) or 
clause (B) he may determine that such w i th 
holding wil l be l imited to programs or projects 
under the State plan, or portions thereof, af
fected by the fai lure, or that the State educa
tional agency shall not make further payments 
under this part to specified local educational 
agencies or intermediate educational units af
fected by the failure. Unti l the Commissioner is 
satisfied that there is no longer any failure to 
comply with the provisions of this part, as speci
fied in clause (1) or clause (2), no further pay
ments shall be made to the State under this part 
or under the Federal programs specified in sec
t ion 613 (a) (2) wi th in his jurisdiction to the ex
tent that funds under such programs are availa
ble for the provision of assistance for the 

education of handicapped chi ldren, or pay
ments by the State educational agency under 
this part shall be l imited to local educational 
agencies and intermediate educational units 
whose actions did not cause or were not in 
volved in the failure, as the case may be. Any 
State educational agency, local educational 
agency, or intermediate educational unit in re
ceipt of a notice pursuant to the first sentence of 
this subsection shall, by means of a public no
tice, take such measures as may be necessary to 
bring the pendency of an action pursuant to this 
subsection to the attention of the publ ic wi th in 
the jurisdict ion of such agency or unit. 

"(b) (1) If any State is dissatisfied with the 
Commissioner's final action wi th respect to its 
State plan submitted under section 613, such 
State may, wi th in sixty days after notice of such 
action, f i le wi th the United States court of ap
peals for the circuit in which such State is lo
cated a peti t ion for review of that action. A copy 
of the pet i t ion shall be for thwi th transmitted by 
the clerk of the court to the Commissioner. The 
Commissioner hereupon shall fi le in the court 
the record of the proceedings on which he 
based his action, as provided in section 2112 of 
t i t le 28, United States Code. 

"(2) The findings of fact by the Commissioner, 
if supported by substantial evidence, shall be 
conclusive; but the court, for good cause 
shown, may remand the case to the Commis
sioner to take further evidence, and the Com
missioner may thereupon make new or mod i 
fied findings of fact and may modify his previous 
action, and shall f i le in the court the record of 
the further proceedings. Such new or modif ied 
findings of fact shall likewise be conclusive if 
supported by substantial evidence. 

"(3) Upon the f i l ing of such pet i t ion, the court 
shall have jurisdiction to affirm the action of the 
Commissioner or to set it aside, in whole or in 
part. The judgment of the court shall be subject 
to review by the Supreme Court of the United 
States upon certiorari or certif ication as pro
vided in section 1254 of t i t le 28, Uni ted States 
Code. 

"ADMINISTRATION 

"Sec. 677. (a) (1) In carrying out his duties 
under this part, the Commissioner shall— 

"(A) cooperate w i th , and furnish all 
technical assistance necessary, directly or by 
grant or contract, to the States in matters re
lating to the education of handicapped chi l -
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dren and the execution of the provisions of 
this part; 

"(B) provide such short-term training 
programs and institutes as are necessary; 

" ( C ) d isseminate i n f o r m a t i o n , and 
otherwise promote the education of all hand
icapped chi ldren wi th in the States; and 

"(D) assure that each State shall, wi th in one 
year after the date of the enactment of the Ed
ucation for Al l Handicapped Chi ldren Act of 
1975, provide certif ication of the actual 
number of handicapped chi ldren receiving 
special education and related services in such 
State. 
"(2) As soon as practicable after the date of 

the enactment of the Education for All Handi
capped Chi ldren Act of 1975, the Commissioner 
shall, by regulation, prescribe a uni form f inan
cial report to be uti l ized by State educational 
agencies in submitt ing State plans under this 
part in order to assure equity among the States. 

"(b) In carrying out the provisions of this part, 
the Commissioner (and the Secretary, in carry
ing out the provisions of subsection (c)) shall 
issue, not later than January 1,1977, amend, and 
revoke such rules and regulations as may be ne
cessary. No other less formal method of imple
menting such provisions is authorized. 

"(c) The Secretary shall take appropriate 
action, in accordance wi th the provisions of sec
t ion 438 of the General Education Provisions 
Act, to assure the protect ion of the conf ident ial
ity of any personally identif iable data, informa
t ion, and records collected or maintained by the 
Commissioner and by State and local educa
tional agencies pursuant to the provisions of this 
part. 

"(d) The Commissioner is authorized to hire 
qualif ied personnel necessary to conduct data 
collection and evaluation activities required by 
subsections (b), (c) and (d) of section 618 and to 
carry out his duties under subsection (a) (1) of 
this subsection wi thout regard to the provisions 
of tit le 5, United States Code, relating to ap
pointments in the competi t ive service and w i th 
out regard to chapter 51 and subchapter III of 
chapter 53 of such tit le relating to classification 
and general schedule pay rates except that no 
more than twenty such personnel shall be em
ployed at any t ime. 

"EVALUATION 

"Sec. 618. (a) The Commissioner shall 
measure and evaluate the impact of the pro
gram authorized under this part and the effec

tiveness of State efforts to assure the free ap
propriate publ ic education of all handicapped 
chi ldren. 

"(b) The Commissioner shall conduct, d i 
rectly or by grant or contract, such studies, in 
vestigations, and evaluations as are necessary to 
assure effective implementat ion of this part. In 
carrying out his responsibilities under this sec
t ion, the Commissioner shall— 

"(1) through the National Center for 
Education Statistics, provide to the appro
priate committees of each House of the 
Congress and to the general public at least an
nually, and shall update at least annually, pro
grammatic information concerning programs 
and projects assisted under this part and other 
Federal programs support ing the education 
of handicapped chi ldren, and such informa
t ion f rom State and local educational agen
cies and other appropriate sources necessary 
for the i m p l e m e n t a t i o n of th is part 
including— 

"(A) the number of handicapped chi l
dren in each State, wi th in each disability, 
who require special education and related 
services; 

"(B) the number of handicapped chi l
dren in each State, wi th in each disability, 
receiving a free appropriate public educa
t ion and the number of handicapped chi l 
dren who need and are not receiving a free 
appropriate public education in each such 
State; 
"(C) the number of handicapped children 

in each State, wi th in each disability, who are 
participating in regular educational pro
grams, consistent with the requirements of 
section 612 (5) (B) and section 614 (a) (1) (C) 
(iv), and the number of handicapped chi l
dren who have been placed in separate 
classes or separate school facilities, or who 
have been otherwise removed f rom the regu
lar education environment; 

"(D) the number of handicapped children 
who are enrol led in publ ic or private institu
tions in each State and who are receiving a 
free appropriate publ ic educat ion, and the 
number of handicapped chi ldren who are in 
such institutions and who are not receiving a 
free appropriate public educat ion; 

"(E) the amount of Federal, State, and local 
expenditures in each State specifically availa
ble for special education and related ser
vices; and 

"(F) the number of personnel, by disability 
category, employed in the education of 
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handicapped chi ldren, and the estimated 
number of addit ional personnel needed to 
adequately carry out the policy established by 
this Act; and 

"(2) provide for the evaluation of programs 
and pro jec ts assisted under th is part 
th rough— 

"(A) the development of effective 
methods and procedures for evaluation; 

"(B) the testing and validation of such 
evaluation methods and procedures; and 

"(C) conduct ing actual evaluation stud
ies designed to test the effectiveness of 
such programs and projects. 

" ( c ) I n d e v e l o p i n g a n d f u r n i s h i n g 
information under subclause (E) of clause (1) of 
subsection (b), the Commissioner may base 
such informat ion upon a sampling of data avail
able f rom State agencies, including the State ed
ucational agencies, and local educational 
agencies. 

" (d) (1) Not later than one hundred twenty 
days after the close of each fiscal year, the Com
missioner shall transmit to the appropriate com
mittees of each House of the Congress a report 
on the progress being made toward the provi 
sion of free appropriate publ ic education to all 
handicapped chi ldren, including a detailed de
scription of all evaluation activities conducted 
under subsection (b). 

"(2) The Commissioner shall include in each 
such report— 

"(A) an analysis and evaluation of the 
effectiveness of procedures undertaken by 
each State educational agency, local educa
tional agency, and intermediate educa
tional unit to assure that handicapped chi l 
dren receive special education and related 
services in the least restrictive environ
ment commensurate with their needs and 
to improve programs of instruction for 
handicapped chi ldren in day or residential 
facilities; 

"(B) any recommendations for change in 
the provisions of this part, or any other Fed
eral law providing support for the educa
t ion of handicapped chi ldren; and 

"(C) an evaluation of the effectiveness of 
the procedures undertaken by each such 
agency or unit to prevent erroneous classi
f ication of chi ldren as eligible to be 
counted under section 611, including ac
tions undertaken by the Commissioner to 
carry out provisions of this Act relating to 
such erroneous classification. 

In order to carry out such analyses and 

evaluations, the Commissioner shall conduct a 
statistically valid survey for assessing the effec
tiveness of individualized education programs. 

" (e) There are authorized to be appropriated 
for each fiscal year such sums as may be neces
sary to carry out the provisions of this section. 

"INCENTIVE GRANTS 

"Sec. 619. (a) The Commissioner shall make a 
grant to any State wh ich— 

"(1) has met the eligibil i ty requirements of 
section 612; 

"(2) lias a State plan approved under sec
t ion 613; and 

"(3) provides special education and related 
services to handicapped chi ldren aged three 
to five, inclusive, who are counted for the 
purposes of section 611 (a) (1) (A). 

The maximum amount of the grant for-each fis
cal year which a State may receive under this 
section shall be $300 for each such chi ld in that 
State. 

"(b) Each State wh ich— 
"(1) has met the eligibil i ty requirements of 

section 612, 
"(2) has a State plan approved under sec

t ion 613, and 
"(3) desires to receive a grant under this 

section, 
shall make an application to the Commissioner 
at such t ime, in such manner, and containing or 
accompanied by such informat ion, as the Com
missioner may reasonably require. 

"(c) The Commissioner shall pay to each State 
having an application approved under subsec
t ion (b) of this section the amount to which the 
State is entit led under this section, which 
amount shall be used for the purpose of prov id
ing the services specified in clause (3) of subsec
t ion (a) of this section. 

" (d) If the sums appropriated for any fiscal 
year for making payments to States under this 
section are not sufficient to pay in ful l the maxi
mum amounts which all States may receive 
under this part for such fiscal year, the maxi
mum amounts which all States may receive 
under this part for such fiscal year shall be rata
bly reduced. In case addit ional funds become 
available for making such payments for any fis
cal year dur ing which the preceding sentence is 
applicable, such reduced amounts shall be in 
creased on the same basis as they were reduced. 

"(e) In addit ion to the sums necessary to pay 
the entitlements under section 611, there are 
authorized to be appropriated for each fiscal 
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year such sums as may be necessary to carry out 
the provisions of this section. 

"PAYMENTS 

"Sec. 620. (a) The Commissioner shall make 
payments to each State in amounts which the 
State educational agency of such State is eligible 
to receive under this part. Any State educational 
agency receiving payments under this subsec
t ion shall distribute payments to the local edu
cational agencies and intermediate educational 
units of such State in amounts which such agen
cies and units are eligible to receive under this 
part after the State educational agency has ap
proved applications of such agencies or units 
for payments in accordance wi th section 614 (b). 

"(b) Payments under this part may be made in 
advance or by way of reimbursement and in 
such installments as the Commissioner may de
termine necessary.". 

(b) (1) The Commissioner of Education shall, 
no later than one year after the effective date of 
this subsection, prescribe— 

(A) regulations which establish specific 
criteria for determining whether a particular 
disorder or condi t ion may be considered a 
specific learning disability for purposes of des
ignating chi ldren wi th specific learning 
disabilities; 

(B) regulations which establish and de
scribe diagnostic procedures which shall be 
used in determining whether a particular 
chi ld has a disorder or condi t ion which places 
such chi ld in the category of chi ldren wi th 
specific learning disabilities; and 

(C) regulations which establish moni tor ing 
procedures which wil l be used to determine if 
State educational agencies, local educational 
agencies, and intermediate educational units 
are complying wi th the criteria established 
under clause (A) and clause (B). 
(2) The Commissioner shall submit any pro

posed regulation wri t ten under paragraph (1) to 
the Committee on Education and Labor of the 
House of Representatives and the Commit tee 
on Labor and Public Welfare of the Senate, for 
review and comment by each such commit tee, 
at least f ifteen days before such regulation is 
published in the Federal Register. 

(3) If the Commission determines, as a result 
of the promulgat ion of regulations under para
graph (1), that changes are necessary in the def i 
nit ion of the term "ch i ld ren wi th specific learn
ing disabil it ies", as such term is def ined by 
section 602 (15) of the Act, he shall submit rec

ommendations for legislation wi th respect to 
such changes to each House of the Congress. 

(4) For purposes of this subsection: 
(A) The term "ch i ldren wi th specific 

learning disabilit ies" means those children 
who have a disorder in one or more of the 
basic psychological processes involved in un
derstanding or in using language, spoken or 
wr i t ten, which disorder may manifest itself in 
imperfect ability to listen, th ink, speak, read, 
wri te, spell, or do mathematical calculations. 
Such disorders include such condit ions as 
perceptual handicaps, brain injury, minimal 
brain dysfunction, dyslexia, and develop
mental aphasia. Such term does not include 
chi ldren who have learning problems which 
are primarily the result of visual, hearing, or 
motor handicaps, of mental retardation, of 
emotional disturbance, or of environmental , 
cultural, or economic disadvantage. 

(B) The term "Commissioner" means the 
Commissioner of Education. 
(c) Effective on the date upon which final 

regulations prescribed by the Commissioner of 
Education under subsection (b) take effect, the 
a m e n d m e n t made by subsec t ion (a) is 
amended, in subparagraph (A) of section 611 (a) 
(5) (as such subparagraph would take effect on 
the effective date of subsection (a)), by adding 
" a n d " at the end of clause (i), by striking out 
clause (ii), and by redesignating clause (iii) as 
clause (ii). 

AMENDMENTS WITH RESPECT TO 
EMPLOYMENT OF HANDICAPPED 

INDIVIDUALS, REMOVAL OF 
ARCHITECTUAL BARRIERS, 

AND MEDIA CENTERS 

Sec. 6. (a) Part A of the Act is amended by in 
serting after section 605 thereof the fo l lowing 
new sections: 

"EMPLOYMENT OF HANDICAPPED INDIVIDUALS 

"Sec. 606. The Secretary shall assure that each 
recipient of assistance under this Act shall make 
positive efforts to employ and advance in em
ployment qualif ied handicapped individuals in 
programs assisted under this Act. 

"GRANTS FOR THE REMOVAL 
OF ARCHITECTURAL BARRIERS 

"Sec. 607. (a) Upon application by any State or 
local educational agency or intermediate 
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educational unit the Commissioner is autho
rized to make grants to pay part or all of the cost 
of altering existing buildings and equipment in 
the same manner and to the same extent as 
authorized by the Act approved August 12,1968 
(Public Law 90-480), relating to architectural 
barriers. 

"(b) For the purpose of carrying out the provi 
sions of this section, there are authorized to be 
appropriated such sums as may be necessary.". 

(b) Section 653 of the Act (20 U.S.C. 1453) is 
amended to read as fol lows: 

"CENTERS ON EDUCATIONAL MEDIA 
AND MATERIALS FOR THE HANDICAPPED 

"Sec. 653. (a) The Secretary is authorized to 
enter into agreements with institutions of 
higher educat ion, State and local educational 
agencies, or other appropriate nonprof i t agen
cies, for the establishment and operation of 
centers on educational media and materials for 
the handicapped, which together wi l l provide a 
comprehensive program of activities to facil i
tate the use of new educational technology in 
education programs for handicapped persons, 
including designing, developing, and adapting 
instructional materials, and such other activities 
consistent wi th the purposes of this part as the 
Secretary may prescribe in such agreements. 
Any such agreement shall— 

"(1) provide that Federal funds paid to a 
center wi l l be used solely for such purposes as 
are set for th in the agreement; and 

'.'(2) authorize the center involved, subject 
to prior approval by the Secretary, to contract 
with publ ic and private agencies and organi
zations for demonstration projects. 
"(b) In considering proposals to enter into 

agreements under this section, the Secretary 
shall give preference to institutions and 
agencies— 

" (1 ) w h i c h have d e m o n s t r a t e d the 
capabilities necessary for the development 
and evaluation of educational media for the 
handicapped; and 

"(2) which can serve the educational tech
nology needs of the Mode l High School for 
the Deaf (established under Public Law 
89-694). 
"(c) The Secretary shall make an annual re

port on activities carried out under this section 
which shall be transmitted to the Congress.". 

CONGRESSIONAL DISAPPROVAL 
OF REGULATIONS 

Sec. 7 (a) (1) Section 431 (d) (1) of the General 
Education Provisions Act (20 U.S.C. 1232 (d) (1)) 
is amended by inserting " f i n a l " immediately be
fore "s tandard" each place it appears therein. 

(2) The th i rd sentence of section 431 (d) (2) of 
such Act (20 U.S.C. 1232 (d) (2)) is amended by 
striking out "p roposed" and inserting in lieu 
thereof " f i na l " . 

(3) The four th and last sentences of section 
431 (d) (2) of such Act (20 U.S.C. 1232 (d) (2)) 
each are amended by inserting " f i n a l " imme
diately before "standard" . 

(b) Section 431 (d) (1) of the General Educa
t ion Provisions Act (20 U.S.C. 1232 (d) (1)) is 
amended by adding at the end thereof the fo l 
lowing new sentence: "Failure of the Congress 
to adopt such a concurrent resolution wi th re
spect to any such final standard, rule, regula
t ion , or requirement prescribed under any such 
Act, shall not represent, wi th respect to such f i 
nal standard, rule, regulat ion, or requirement, 
an approval or f inding of consistency wi th the 
Act f rom which it derives its authority for any 
purpose, nor shall such failure to adopt a con
current resolution be construed as evidence of 
an approval or f inding of consistency necessary 
to establish a prima facie case, or an inference or 
presumption, in any judicial proceeding." . 

EFFECTIVE DATES 

Sec. 8. (a) Notwithstanding any other 
provision of law, the amendments made by sec
tions 2(a), 2(b), and 2(c) shall take effect on July 
1,1975. 

(b) The amendments made by sections 2(d), 
2(e), 3, 6, and 7 shall take effect on the date of 
the enactment of this Act. 

(c) The amendments made by sections 4 and 
5(a) shall take effect on October 1,1977, except 
that the provisions of clauses (A), (C), (D), and 
(E) of paragraph (2) of section 612 of the Act as 
amended by this Act, section 617 (a) (1) (D) of 
the Act, as amended by this Act, section 617 (b) 
of the Act, as amended by this Act, and section 
618 (a) of the Act, as amended by this Act, shall 
take effect on the date of the enactment of this 
Act. 

(d) The provisions of section 5(b) shall take ef
fect on the date of the enactment of this Act. 
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Federal Legislation for the Education 
of Gifted and Talented Children 

• Since the 1950's when the US Congress 
opened the federal door to all areas of educa
t ion with the passage of the National Defense 
Education Act, it is ironic to note that the federal 
response to the special educational needs of 
America's gifted and talented chi ldren has been 
largely ignored. However, national policy mak
ers demonstrated their growing sensitivity to 
that neglect, w i th the passage of the omnibus 
Education Amendments of 1974 (P.L. 93-380). 
This comprehensive legislation contains the first 
substantive authority for support of the special 
education of the nation's gifted and talented 
chi ldren. 

With in the General Provisions section of the 
current federal education statutes, gifted and 
talented chi ldren are described " i n accordance 
with objective criteria prescribed by the Com
missioner, [as] chi ldren who have outstanding 
intellectual ability or creative talent, the devel
opment of which requires special activities or 
services not ordinari ly provided by local educa
tional agencies." What fol lows is the ful l text of 
the actual statutes (Title IV, Section 404) as they 
appear in P. L. 93-380. 

GIFTED AND TALENTED CHILDREN 

Sec. 404. (a) The Commissioner shall desig
nate an administrative unit wi th in the Off ice of 
Education to administer the programs and pro j 
ects authorized by this section and to coord i 
nate all programs for gifted and talented chi l 
dren and youth administered by the Off ice. 

(b) The Commissioner shall establish or 
designate a clearinghouse to obtain and dissem
inate to the publ ic information pertaining to the 
education of gifted and talented chi ldren and 
youth. The Commissioner is authorized to con
tract with public or private agencies or organi
zat ions to establ ish and ope ra te the 
clearinghouse. 

(c) (1) The Commissioner shall make grants to 
State educational agencies and local educa
tional agencies, in accordance with the provi
sions of this subsection, in order to assist them in 
the planning, development, operat ion, and im
provement of programs and projects designed 
to meet the special educational needs of gifted 
and talented chi ldren at the preschool and ele
mentary and secondary school levels. 

(2) (A) Any State educational agency or local 
educational agency desiring to receive a grant 
under this subsection shall submit an applica
t ion to the Commissioner at such t ime, in such 
manner, and containing such information as the 
Commissioner determines to be necessary to 
carry out his functions under this section. Such 
application shall— 

(i) provide satisfactory assurance that funds 
paid to the applicant wi l l be expended solely to 
plan, establish, and operate programs and pro j 
ects wh ich— 

(I) are designed to identify and to meet the 
special educational and related needs of gifted 
and talented chi ldren, and 

(II) are of sufficient size, scope, and quality as 
to hold reasonable promise of making substan
tial progress toward meeting those needs; 

(ii) set for th such policies and procedures as 
are necessary for acquiring and disseminating 
information derived f rom educational research, 
demonstration and pilot projects, new educa
tional practices and techniques, and the evalua
t ion of the effectiveness of the program or pro j 
ect in achieving its purpose; and 

(iii) provide satisfactory assurance that, to the 
extent consistent wi th the number of gifted and 
talented chi ldren in the area to be served by the 
applicant who are enrolled in nonpubl ic ele
mentary and secondary schools, provision wil l 
be made for the participation of such chi ldren. 

(B) The Commissioner shall not approve an 
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application under this subsection f rom a local 
educational agency unless such application has 
been submitted to the State educational agency 
of the State in which the applicant is located and 
such State agency has had an opportuni ty to 
make recommendations wi th respect to 
approval thereof. 

(3) Funds available under an application 
under this subsection may be used for the 
acquisition of instructional equipment to the 
extent such equipment is necessary to enhance 
the quality or the effectiveness of the program 
or project for which application is made. 

(4) A State educational agency receiving 
assistance may carry out its functions under an 
approved application under this subsection d i 
rectly or through local educational agencies. 

(d) The Commissioner is authorized to make 
grants to State educational agencies to assist 
them in establishing and maintaining, directly 
or through grants to institutions of higher edu
cat ion, a program for training personnel en
gaged or preparing to engage in educating 
gifted and talented chi ldren or supervisors of 
such personnel. 

(e) The Commissioner is authorized to make 
grants to institutions of higher education and 
other appropriate nonprof i t institutions or 
agencies to provide training to leadership per
sonnel for the education of gifted and talented 
children and youth. Such leadership personnel 
may include, but are not l imited to , teacher 
trainers, school administrators, supervisors, re
searchers, and State consultants. Grants under 
this subsection may be used for internships, 
with local, State, or Federal agencies or other 
publ ic or private agencies or institutions. 

(f) Notwithstanding the second sentence of 
section 405 (b) (1) of the General Education Pro
visions Act, the National Institute of Education 
shall, in accordance wi th the terms and condi
tions of section 405 of such Act, carry out a pro
gram of research and related activities relating 
to the education of gifted and talented chi l
dren. The Commissioner is authorized to 
transfer to the National Institute of Education 
such sums as may be necessary for the program 
required by this subsection. As used in the 
preceding sentence the term "research and re
lated activities" means research, research train
ing, surveys, or demonstrations in the f ield of . 
education of gifted and talented chi ldren and . 
youth, or the dissemination of information de
rived theref rom, or all of such activities, includ
ing (but wi thout l imitation) experimental and 
model schools. 

(g) In addit ion to the other authority of the 
Commissioner under this section, the Commis
sioner is authorized to make contracts wi th 
publ ic and private agencies and organizations 
for the establishment and operation of model 
projects for the identif ication and education of 
gifted and talented chi ldren, including such ac
tivities as career education, bil ingual education, 
and programs of education for handicapped 
chi ldren and for educationally disadvantaged 
chi ldren. Thetotal of the amounts expended for 
projects authorized under this subsection shall 
not exceed 15 per centum of the total of the 
amounts expended under this section for any 
fiscal year. 

(h) For the purpose of carrying out the 
provisions of this section, the Commissioner is 
authorized to expend not to exceed $12,250,000 
for each fiscal year ending prior to July 1,1978. 
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Active Federal Education Laws 
for Exceptional Persons 

• This chapter offers a brief characterization of 
those federal laws currently in force that have as 
their objective a clear educational target. These 
particular legislative measures are chosen wi th 
the understanding that numerous other federal 
laws, such as social services and manpower au
thorities, have a notable, though usually less d i 
rect, impact upon the total federal educational 
mission for exceptional chi ldren and youth, 
both handicapped and gifted. 

P.L. 94-142, the Education for Al l Handi
capped Chi ldren Act, containing the major fed
eral financial support mechanism to the states 
and their localities and embodying the essential 
educational rights guarantees, should be per
ceived as the core of the federal thrust toward 
which all other federal legislative components 
increasingly must gravitate. Since P.L. 94-142 is 
discussed elsewhere in this section and also 
since that legislation is pr inted in its entirety in 
this section, P.L. 94-142 is not included in the f o l -
lowing review. 

However, in order to understand the special 
relationship of P.L. 94-142 to the first compo
nents to be discussed here, one must observe 
that P.L. 94-142 is also Part B of the Education of 
the Handicapped Act. Hence the initial charac
terizations in this chapter are of the other seg
ments (Parts A through G) wi th in the same Edu
cation of the Handicapped Act. Parenthetically, 
all programs under the aegis of the Education of 
the Handicapped Act are administered by the 

Note: For their contr ibut ion to this chapter, the 
author wishes to acknowledge wi th gratitude 
Mr. Joseph Owens, Executive Director, Counci l 
of State Administrators of Vocational Rehabil i
tat ion; and Mr. Robert Gettings, Executive D i 
rector, National Association of Coordinators of 
State Programs for the Mental ly Retarded. 

Bureau of Education for the Handicapped 
wi th in the US Off ice of Education. 

•THE EDUCATION OF THE HANDICAPPED ACT 
(Originally authorized in P.L. 91-230) 

Part A—General Provisions 

Handicapped chi ldren are defined as 

mentally retarded, hard of hearing, deaf, speech 
impaired, visually handicapped, seriously emo
tionally disturbed, orthopedically impaired, or 
other health impaired, or children with specific 
learning disabilities, who by reason thereof re
quire special education and related services. (Sec. 
602) 

Children with specific learning disabilities are 
defined as 

those children who have a disorder in one or 
more of the basic psychological processes in
volved in understanding or in using language, 
spoken or written, which disorder may manifest 
itself in imperfect ability to listen, think, speak, 
read, write, spell, or do mathematical calcula
tions. Such disorders include such conditions as 
perceptual handicaps, brain injury, minimal brain 
dysfunction, dyslexia, and developmental apha
sia. Such term does not include children who 
have learning problems which are primarily the 
result of visual, hearing, or motor handicaps, of 
mental retardation, of emotional disturbance, or 
of environmental, cultural, or economic disad
vantage. (Sec 602) 

A bureau for the education and training of 
the handicapped is established in the US Off ice 
of Education, "wh ich shall be the principal 
agency in the Off ice of Education for adminis
tering and carrying out programs and projects 
related to the education and training of the 
handicapped" (Sec. 603). 

The Commissioner of Education is directed to 
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establish wi th in the US Off ice of Education a 
National Advisory Commit tee on Handicapped 
Children. The 15 member committee shall re
view the administration and operation of p ro
grams authorized by the Education of the Hand
icapped Act and other programs wi th in the 
Office of Education related to handicapped 
chi ldren. At least eight members of the commit
tee shall be involved in the education and train
ing of the handicapped. In addi t ion, the com
mi t tee makes r e c o m m e n d a t i o n s fo r t he 
improvement of programs for handicapped 
chi ldren. Each year the commit tee shall report 
its recommendations to the Commissioner. This 
report shall be routed to the Secretary of the 
Department of Health, Education, and Welfare, 
who wil l transmit the report, including his rec
ommendations, to the Congress (Sec. 604). 

Part B—The Education for All Handicapped 
Children Act (P.L. 94-142) 

See comments and discussions of this act else
where in this section, as well as a reprint of the 
entire act. 

Part C—Centers and Service to Meet 
Special Needs of the Handicapped 

The Commissioner of Education is authorized to 
make grants establishing regional resource cen
ters to develop and apply models of appraising 
the special education needs of handicapped 
chi ldren and to serve as a resource to schools, 
agencies, and institutions. Centers also develop 
educational programs to meet the special edu
cation needs of the handicapped. Consultative 
services may be provided and include, when ap
propriate, consultation with parents or teachers 
of handicapped chi ldren. Periodic reexamina
t ion and reevaluation of special education pro
grams and other technical services are also 
functions of the centers (Sec. 627). 

Provision is made for the establishment of 
model centers for deaf-bl ind chi ldren. These 
centers are designed to develop and provide as 
early as feasible in l ife, the specialized, compre
hensive, professional, and other services, meth
ods, and aids found to be the most effective wi th 
deaf-bl ind chi ldren to enable them to develop 
to their ful l potential for adjustment to the 
wor ld around them. These services may include 
(a) diagnostic and evaluative services; (b) pro
grams for adjustment, or ientat ion, and educa
tion including all necessary professional ser-

vices; and (c) consultative services for parents 
and teachers to enable them to understand and 
deal with the special problems of deaf-bl ind 
chi ldren. 

Transportation may be provided to nonresi
dent students and to parents needing access to 
the center. 

Public or nonprof i t agencies, organizations, 
and institutions may apply for contracts to es
tablish such centers (Sec. 622). 

The Commissioner of Education is authorized 
to establish experimental early chi ldhood edu
cation programs for the handicapped. Programs 
approved by the Commissioner must show 
promise of promot ing a comprehensive and 
strengthened approach to the special problems 
of these chi ldren. Programs are to be distrib
uted geographically and between urban and ru
ral areas. Programs offered under this section 
should be designed to facilitate intellectual, 
emotional, physical, mental, social, and lan
guage development, encourage parent partici
pation, and acquaint the communi ty with the 
problems and potentialities of young, handi
capped chi ldren. 

Provision must be made for coordinat ion of 
these programs wi th any similar activities in the 
schools of the communit ies served. The federal 
payment cannot exceed 90 percent of the cost 
of development, operat ion or evaluation of 
early chi ldhood programs (Sec. 623). 

The Commissioner of Education is authorized 
to provide, as part of any grant or contract 
under Part C or as a separate contract or grant to 
an agency, organization, or institut ion operat
ing a center or providing services which ful f i l l 
the purposes of Part C, all or part of the cost of 
such activities as: 

1. Research on meet ing thefu l l range of special 
education needs of handicapped chi ldren. 

2. Developing or demonstrating new or 
improved methods contr ibut ing to the edu
cational adjustment of such chi ldren. 

3. Training professional and allied personnel 
engaged in such programs. Payment of sti
pends for trainees as well as travel and ex
pense allowances for the trainee and his de
pendents are al lowed. 

4. Dissemination of materials and information 
about effective practices. 

The Commissioner is directed to conduct or 
contract for the conduct ing of evaluation of 
such program (Sec. 624). 

The Commissioner of Education is directed to 
conduct, either directly or by contract w i th in -
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dependent organizations, a thorough and con
t inuing evaluation of the effectiveness of each 
program assisted under Part C (Sec. 625). 

Part D—Training Personnel for the Education of 
the Handicapped 

A training program for personnel for education 
of the handicapped is authorized. The Commis
sioner of Education may make grants to institu
tions of higher education and other appropriate 
nonprof i t institutions to aid in the fo l lowing: 

1. Providing training of professional personnel 
to conduct training of teachers and other 
specialists in fields related to the education 
of the handicapped. 

2. Providing training for personnel presently 
engaged or preparing to engage in employ
ment as teachers of the handicapped, super
visors of such teachers, other personnel pro
v i d i n g services for the e d u c a t i o n o f 
handicapped chi ldren, or researchers in the 
fields related to such education. 

3. Establishing and maintaining scholarships 
with stipends and allowances determined by 
the Commissioner for training personnel in 
the categories listed above (Sec. 631). 

The Commissioner may make grants to state 
educational agencies to assist them in establish
ing and maintaining, directly or through grants 
to higher education institutions, programs for 
training teachers of the handicapped or super
visors of such teachers. These grants shall also 
be available to assist the institutions in meeting 
costs of training (Sec. 632). 

Grants may be made to publ ic or nonprof i t 
private agencies, organizations, or institutions 
for projects to encourage students and profes
sional personnel to work in the education of the 
handicapped by developing and distr ibuting in 
novative materials to assist in recruitment or by 
publicizing available financial aid. Grants may 
also be made to disseminate informat ion about 
available services for the handicapped and to 
provide referral services for parents, teachers, 
and other interested persons (Sec. 633). 

The Commissioner of Education is authorized 
to make grants to institutions of higher educa
t ion, to provide training for personnel in physi
cal education and recreation for the handi
capped. The Commissioner is also authorized to 
make grants related to research or teaching in 
fields related to the physical education and rec
reation of the handicapped (Sec. 634). 
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Yearly reports to the Commissioner are re
quired of all recipients of training grants (Sec. 
635). 

Part E—Research in the Education of the 
Handicapped 

Grants for research and demonstration pur
poses may be made to state or local education 
agencies, institutions of higher education, and 
other public or nonprof i t private education or 
research agencies or organizations (Sec. 641). 

These agencies are also eligible for grants and 
contracts for research and demonstration pro j 
ects in physical education and recreation for 
handicapped chi ldren (Sec. 642). 

Panels of experts appointed by the Commis
sioner are required to advise him before making 
any grant under Part E of Title VI (Sec. 643). 

Part F—Instructional Media for the 
Handicapped 

The purpose is to provide captioned films for 
the deaf in both cultural and educational areas 
and to facilitate the educational advancement 
of the handicapped through research, pro
duct ion, and distr ibution of educational media. 
The training of persons in the use of educational 
media for the instruction of the handicapped is 
also authorized (Sec. 651). 

The Commissioner is directed to establish a 
loan service of captioned films and educational 
media for the handicapped. Distr ibution of cap
t ioned films and other media and equipment 
may be done through state schools for the 
handicapped and other such agencies, which 
are determined to be appropriate local or re
gional distr ibution centers (Sec. 652). 

The Secretary of Health, Education, and Wel 
fare is authorized to enter into agreement wi th 
an institution of higher education for the estab
lishment and maintenance of a National Center 
on Educational Media and Materials for the 
Handicapped. The Center wil l provide a com
prehensive program to facilitate the use of new 
educational technology including the design, 
development, and adaptation of instructional 
materials. The contract with the institution shall 
authorize the center, subject to the approval of 
the secretary, to contract wi th publ ic and pr i 
vate agencies and organizations for demonstra
t ion projects and provide for an annual report 
of the activities of the Center to the US Con
gress. 
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The secretary, in considering applications, 
shall give preference to institutions that demon
strate the necessary capabilities for the develop
ment and evaluation of educational media for 
the handicapped and meet the educational 
technology needs of the Mode l Secondary 
School for the Deaf established under P.L. 89-
694 (Sec. 653). 

Part G—Special Program for Children with 
Specific Learning Disabilities 

A program is authorized support ing research 
training and model centers to meet the needs of 
chi ldren wi th specific learning disabilities as de
f ined in Part A, Section 602. 

The Commissioner may make grants to or 
contracts with institutions of higher educat ion, 
state and local education agencies, and other 
nonprof i t agencies and organizations to carry 
out the fo l lowing program: 

1. Research and related activities, surveys, and 
demonstrations. 

2. Professional training for teachers of chi l 
dren with learning disabilities and supervi
sors and teachers of such personnel. 

3. Establishment and operation of model cen
ters to provide educational evaluation to 
identify chi ldren with learning disabilities. 

4. Development and conduct ing of model pro
grams and assistance to education agencies, 
organizations, and institutions in making 
model programs available. 

Special consideration wil l be given to applica
tions proposing innovative and creative ap
proaches to meeting the educational needs of 
learning disabled chi ldren and those that em
phasize prevention and early identi f ication. The 
grants and contracts for the training of person
nel should be distributed equitably on a geo
graphic basis, and there should be, if possible, at 
least one model center in each state (Sec. 667). 

THE REHABILITATION ACT OF 1973 
(P.L. 93-112) 

This Act supersedes all of the Vocational Reha
bil itation Act amendments dating back to P.L. 
66-236. The Act establishes the statutory basis 
for the Rehabilitation Services Administrat ion, 
and authorizes programs to : 

1. Develop and implement comprehensive 
and cont inuing state plans for meeting the 

current and future needs for providing 
vocational rehabil itation services to handi
capped individuals and to provide such ser
vices for the benefit of such individuals, 
serving first those wi th the most severe 
handicaps, so that they may prepare for and 
engage in gainful employment. 

2. Evaluate the rehabil itation potential of 
handicapped individuals. 

3. Conduct a study to develop methods of 
providing rehabil itation services to meet 
the current and future needs of handi
capped individuals for whom a vocational 
goal is not possible or feasible so that they 
may improve their ability to live wi th 
greater independence and self-sufficiency. 

4. Assist in the construction and improvement 
of rehabilitation facilities. 

5. Develop new and innovative methods of 
applying the most advanced medical tech
nology, scientific achievement, and psy
chological and social knowledge to solve 
rehabilitation problems and develop new 
and innovative methods of providing reha
bil i tation services to handicapped indiv idu
als through research, special projects, and 
demonstrations. 

6. Initiate and expand services to groups of 
handicapped individuals ( including those 
who are homebound or institutionalized) 
who have been underserved in the past. 

7. Conduct various studies and experiments 
to focus on long neglected problem areas. 

8. Promote and expand employment oppor
tunities in the public and private sectors for 
handicapped individuals and to place such 
individuals in employment. 

9. Establish client assistance pi lot projects. 
10. Provide assistance for the purpose of in

creasing the number of rehabilitation per
sonnel and increasing their skills through 
training. 

11. Evaluate existing approaches to architectu
ral and transportation barriers confront ing 
handicapped individuals, develop new 
such approaches, enforce statutory and 
regulatory standards and requirements re
garding barrier-free construction of public 
facilities and study and develop solutions to 
existing architectural and transportation 
barriers impeding handicapped indiv idu
als. 

In provision of vocational rehabil itation ser
vices under Title I, an individualized wri t ten re
habilitation program is required in the case of 
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each handicapped individual, to be developed 
joint ly by the rehabil itation counselor and the 
handicapped individual, or his parent or guard
ian if appropriate. Such a wri t ten program shall 
set forth the terms and condit ions as well as the 
rights and remedies under which goods and ser
vices wil l be provided to the individual (Sec. 
102). 

• Such writ ten rehabil itation program shall be 
reviewed on an annual basis, at which t ime 
the individual wi l l be given the opportuni ty to 
review and joint ly redevelop the terms of the 
program. 

• If evaluation of rehabil itation potential deter
mines that the individual is not capable of 
achieving a vocational goal, such decision 
shall be reviewed annually. 

"

Severe handicap is def ined as 
the disability which requires multiple services 
over an extended period of time and results from 
amputation, blindness, cancer, cerebral palsy, 
cystic fibrosis, deafness, heart disease, hemiple
gia, mental retardation, mental illness, multiple 
sclerosis, muscular dystrophy, neurological dis
orders (including stroke and epilepsy), paraple
gia, quadriplegia and other spinal cord condi
tions, renal failure, respiratory or pulmonary 
dysfunction, and any other disability specified by 
the Secretary in regulations he shall prescribe. 

(Sec. 7) 

Provides in Part D of Title I for a study of needs 
for services by individuals for whom a voca
tional goal is not feasible, but who can, through 
provision of services, be assisted in living more 
normally in family and community. 

Title II of the Act gives identity and emphasis 
to the research, demonstrat ion, and training ac
tivities which were first authorized under the 
VR Act in 1954. 

The Secretary, through the Commissioner, 
and in cooperation wi th other programs in the 
Department of Health, Education and Welfare 
(HEW), is authorized to make grants to and 
make contracts with states and publ ic or 
nonprof i t agencies and organizations, inc lud
ing institutions of higher educat ion, to pay part 
of the costs of projects for the purpose of plan
ning and conduct ing research, demonstrations, 
and related activities which bear directly on the 
development of methods, procedures, and de
vices to assist in the provision of vocational and 
comprehensive rehabil i tation services to handi
capped individuals, especially those wi th the 
most severe handicaps, under this Act. 

The Rehabilitation Act of 1973 provides sev-
eral other changes f rom the earlier Act: 

• A new federal mortgage insurance program 
to assist in the construction of rehabilitation 
facilities wi th a l imitation of $200 mi l l ion on 
the value of insured mortgages. 

• Establishment of an architectural and trans
portat ion barriers compliance board to en
force existing federal statutory requirements 
concerning access to public buildings and 
transportation for the handicapped. 

• Requirement that state rehabil i tation agen
cies seek funds f rom other existing federal as
sistance programs before any rehabilitation 
funds may be used for higher education pur
poses. 

• Requirement that an annual report on the 
program be submitted to the President and 
the Congress. The report should specifically 
distinguish among rehabilitation case clo
sures attributable to physical restoration, 
placement in competit ive employment, ex
tended or terminal employment in a shel
tered workshop or rehabilitation facility, em
ployment as a homemaker or unpaid family 
worker, and provision of other services. 

• Requirement that the Secretary of HEW es
tablish wi th in his office a clearinghouse on in 
format ion concerning programs for handi
capped individuals. This office shall also be 
responsible for submitt ing a long range pro
ject ion for the provision of comprehensive 
services to handicapped individuals and shall 
assist in meeting the goals and priorities set in 
the projected plan. 

• Establishment of a federal interagency com
mittee on handicapped employees to facil i
tate employment and advancement in federal 
government jobs for handicapped indiv idu
als. 

• Prohibit ion of discrimination in any program 
or activity receiving federal financial assist
ance solely by reason of handicap. 

• Establishment of demonstration projects for 
cl ient assistance to provide counselors to i n 
form and advise clients of available benefits 
under the Act. 

THE ECONOMIC OPPORTUNITY ACT 
AMENDMENTS OF 1972 (P.L. 92-424) 

The Secretary of HEW is ordered to establish 
policies and procedures designed to assure that 
not less than 10% of the total number of enrol l 
ment opportunit ies in the nation in the Head-
start program shall be available for handicapped 
chi ldren and that services shall be provided to 
meet their special needs. Effective July 1,1975, a 
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10% mandate must be in effect in each of the 
states. 

The def ini t ion of handicapped chi ldren 
under this new preschool mandate is the same 
as that def in i t ion appearing in Section 602 of the 
Elementary and Secondary Education Act of 
1965, as amended: "mental ly retarded, hard of 
hearing, deaf, speech impaired, visually handi
capped, seriously emotionally disturbed, 
cr ippled, or other health impaired chi ldren who 
by reason thereof require special education and 
related services." 

The Secretary is further ordered to imple
ment his responsibilities under this mandate in 
such manner as not to exclude from any Head-
start project any chi ld who was participating in 
the program dur ing the fiscal year ending June 
30,1972. 

Wi th in 6 months after the date of enactment 
of this Act, and at least annually thereafter, the 
Secretary is ordered to report to the Congress 
on the status of handicapped chi ldren in the 
Headstart programs, including the number of 
chi ldren being served, their handicapped con
dit ions, and the services being provided such 
chi ldren. 

TITLE I, ELEMENTARY AND SECONDARY 
EDUCATION ACT OF 1965 (P.L. 89-10) 

In recognit ion of the special educational needs 
of children of low income families and the im
pact that concentrations of low income families 
have on the ability of local educational agencies 
to support educational programs, the Title pro
vides financial assistance to local educational 
agencies for the education of chi ldren of low in 
come families. The improvement of educational 
programs in low income areas by various means, 
including preschool programs, is declared as 
policy (Sec. 101). 

Grants to expand and improve educational 
programs for chi ldren in institutions for the de
l inquent or neglected are made to state agen
cies and local educational agencies operating or 
support ing such institutions. Eligible institu
tions submit proposals in cooperation with state 
and local agencies such as health, welfare, edu
cation, or corrections agencies to the state edu
cational agencies. The allocations for this pro
gram are formula based (Sec. 103). 

P.L. 89-313 amended this Title to provide 
grants to state agencies directly responsible for 
providing free public education for handi
capped chi ldren. Students in state operated and 
supported institutions for the handicapped 

qualify for aid under the provisions set for th in 
this Tit le: 

In the case of a State agency which is directly re
sponsible for providing free public education for 
handicapped children (including mentally re
tarded, hard of hearing, deaf, speech impaired, 
visually handicapped, seriously emotionally dis
turbed, crippled, or other health impaired chil
dren who by reason thereof require special edu
cation), the maximum basic grant which that 
agency shall be eligible to receive under this part 
for any fiscal year shall be an amount equal to the 
Federal percentage of the average per pupil ex
penditure in that State or, if greater, in the United 
States multiplied by the number of such children 
in average daily attendance, as determined by the 
Commissioner, at schools for handicapped chil
dren operated or supported by that State agency, 
in the most recent fiscal year for which satisfac
tory data are available. Such State agency shall use 
payments under this part only for programs and 
projects (including the acquisition of equipment 
and where necessary the construction of school 
facilities) which are designed to meet the special 
educational needs of such children. (Sec. 103) 

Payment to the states for handicapped chi l 
dren in state supported schools and institutions 
shall be the maximum grant as determined by 
the formula regardless of sums appropriated 
(Sec. 108). 

P.L. 93-380, the Education Amendments of 
1974, further amends this Title in the fo l lowing 
way (Sec. 121): 

(c) A State agency shall use the payments made 
under this section only for programs and projects 
(including the acquisition of equipment and, 
when necessary, the construction of school facili
ties) which are designed to meet the special edu
cational needs of such children, and the State 
agency shall provide assurances to the Commis
sioner that each such child in average daily at
tendance counted under subsection (b) will be 
provided with such a program, commensurate 
with his special needs, during any fiscal year for 
which such payments are made. 
(d) In the case where such a child leaves an edu
cational program for handicapped children oper
ated or supported by the state agency in order to 
participate in such a program operated or sup
ported by a local educational agency, such child 
shall be counted under subsection (b) if: (1) he 
continues to receive an appropriately designed 
educational program; and (2) the State agency 
transfers to the local educational agency in whose 
program such child participates an amount equal 
to the sums received by such State agency under 
this section which are attributable to such child, 
to be used for the purposes set forth in subsection 
(c). 
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TITLE I I I , ELEMENTARY AND SECONDARY 
EDUCATION ACT OF 1965 (P.L 89-10) 
(As amended by P.L. 93-380) 

The Commissioner of Education is directed to 

carry out a program for making grants for supple
mentary educational centers and assist in the pro
vision of vitally needed educational services not 
available in sufficient quantity or quality, and to 
stimulate and assist in the development and es
tablishment of exemplary elementary and secon
dary school educational programs to serve as 
models for regular school programs. (Sec, 301) 
Funds appropriated pursuant to Section 301 

may be used for the fo l lowing purposes: 

1. Planning that leads to the development of 
programs or projects designed to provide 
supplementary educational activities and 
services including pilot projects designed to 
test the effectiveness of plans. 

2. The establishment or expansion of exem
plary and innovative educational programs 
including special programs for handicapped 
chi ldren. 

3. The establishment, maintenance, operat ion, 
and expansion of programs, including the 
lease or construction of necessary facilities 
and acquisition of equipment designed to 
enrich the programs of local elementary and 
secondary schools. 

Supplementary educational services and ac
tivities are defined in the law to specifically in 
clude the fo l lowing: 

(A) Comprehensive guidance and counseling, 
remedial instruction, and school health, physical 
education, recreation, psychological, social 
work, and other services designed to enable and 
encourage persons to enter, remain in, or reenter 
educational programs, including the provision of 
special educational programs and study areas 
during periods when schools are not regularly in 
session. 
(B) Comprehensive academic services and, 
where appropriate, vocational guidance and 
counseling for continuing adult education. 
(C) Specialized instruction and equipment for 
students interested in studying advanced scien
tific subjects, foreign languages, and other aca
demic subjects which are not taught in the local 
schools or which can be provided more effec
tively on a centralized basis, or for persons who 
are handicapped or of preschool age. 
(D) Making available modern educational 
equipment and specially qualified personnel, in
cluding artists and musicians, on a temporary ba
sis for the benefit of children in public and other 
nonprofit schools, organizations, and institu
tions. 

(E) Developing, producing, and transmitting ra
dio and television programs for classroom and 
other educational use. 
(F) In the case of any local educational agency 
which is making a reasonable tax effort but which 
is nevertheless unable to meet critical educa
tional needs (including preschool education), 
because some or all of its schools are seriously 
overcrowded, obsolete, or unsafe, initiating and 
carrying out programs or projects designed to 
meet those needs, particularly those which will 
result in more effective use of existing facilities. 
(G) Providing special educational and related 
services for persons who are in or from rural areas 
or who are or have been otherwise isolated from 
normal educational opportunities, including 
where appropriate, the provision of mobile edu
cational services and equipment, special home 
study courses, radio, television, and related forms 
of instruction, bilingual education methods, and 
visiting teacher's programs. 

(H) Encouraging community involvement in ed
ucational programs. 
(I) Other specially designed educational pro
grams or projects which meet the purposes of this 
Title. (Sec. 303) 

The states are required to establish an advi
sory council which shall include persons repre
sentative of "areas of professional competence 
dealing wi th chi ldren needing special educa
t i on , " set dates by which local education agen
cies must submit applications, and submit a state 
plan to the Commissioner of Education (Sec. 
305). 

Not less than 15 per centum of the amount which 
such state receives to carry out the plan in such 
fiscal year shall be used for special programs or 
projects for the education of handicapped chil
dren. (Sec. 305) 

The President is directed to appoint a Na
tional Advisory Counci l on Supplementary 
Centers and Services to review the administra
t ion of, general regulations for, and operation 
of this Title, and to evaluate programs carried 
out under this Title. Composit ion of the council 
shall include "at least one person who has pro
fessional competence in the education of hand
icapped ch i ld ren" (Sec. 309). 

P.L. 93-380, Part C—Educational Innovation 
and Support, Section 431, permits the states, 
with certain restrictions, to consolidate Title III 
( innovation port ion only) with Title V of ESEA 
(strengthening state departments of education) 
and Title VIII of ESEA (dropout prevention and 
school health and nutr i t ion programs). 

The states must expend monies under this 
consolidation (with a state plan approved by the 
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Commissioner) for the fo l lowing broad pur
poses: 

1. For supplementary educational centers and 
services to stimulate and assist in the provi
sion of vitally needed educational services 
(including preschool educat ion, special edu
cation, compensatory educat ion, vocational 
education, education of gifted and talented 
chi ldren, and dual enrol lment programs) not 
available in sufficient quantity or quality, and 
to stimulate and assist in the development 
and establishment of exemplary elementary 
and secondary school programs (including 
the remodel ing, lease, or construction of ne
cessary facilities) to serve as models for regu
lar school programs. 

2. For the support of demonstrat ion projects by 
local educational agencies or private educa
tional organizations designed to improve 
nutr i t ion and health services in publ ic and 
private elementary and secondary schools 
serving areas wi th high concentrations of 
children f rom low-income families. Such 
projects may include payment of the cost of 
(a) coordinating nutr i t ion and health service 
resources in the areas to be served by a pro
ject, (b) providing supplemental health, 
mental health, nutr i t ional and food services 
to chi ldren f rom low-income families when 
the resources for such services available to 
the applicant f rom other sources are inade
quate to meet the needs of such chi ldren, 
(c) nutr i t ion and health programs designed 
to train professional and other school per
sonnel to provide nutr i t ion and health ser
vices in a manner which meets the needs of 
chi ldren f rom low-income families for such 
services, and (d) the evaluation of projects 
assisted wi th respect to their effectiveness in 
improving school nutr i t ion and health ser
vices for such chi ldren. 

3. For strengthening the leadership resources 
of state and local educational agencies and 
for assisting those agencies in the establish
ment and improvement of programs to iden-
tify and meet educational needs of states and 
of local school districts. 

4. For making arrangements wi th the local edu
cational agencies for the carrying out by such 
agencies in schools which (a) are located in 
urban or rural areas, (b) have a high per
centage of chi ldren f rom low- income fami
lies, and (c) have a high percentage of such 
chi ldren who do not complete their secon
dary school education, of demonstration 

projects involving the use of innovative 
methods, systems, materials, or programs, 
which show promise of reducing the num
ber of such chi ldren who do not complete 
their secondary school education. 

The 15 percentum set aside in Title III is ex
tended to the entire consol idat ion: 

that not less than 15 percentum of the amount re
ceived pursuant to section 401(b) (the consolida
tion) in any fiscal year . . .shall be used for special 
programs or projects for the education of chil
dren with specific learning disabilities and handi
capped children . . . . (Sec. 403(a)(8)(B) 

VOCATIONAL EDUCATION AMENDMENTS 
OF 1968 (P.L 90-576) 

Title I—Vocational Education 

The Vocational Education Act provides that 10% 
of funds for vocational education must be spent 
for the handicapped (Sec. 122). This program is 
designed to provide an effective vocational ed
ucation program for the handicapped and to 
develop new programs relating to the voca
tional education needs of the handicapped. A 
National Advisory Counci l on Vocational Edu
cation is created and must have one member of 
the council "experienced in the education and 
training of handicapped persons." State advi
sory councils on vocational education are also 
required to have a member "having special 
knowledge, experience, or qualifications with 
respect to the special educational needs of 
physically or mentally handicapped persons." 
Members are to be appointed by the elected 
state boards of education or by the governor 
(Sec. 704). 

The vocational education program operates 
through an approved state plan with 50% 
matching state funds (Sec. 103). 

Vocational education is def ined in thefo l low-
ing manner: 

The term "vocational educat ion" means 
vocational or technical training or retraining 
which is given in schools or classes (including 
field or laboratory work and remedial or related 
academic and technical instruction incident 
thereto) under public supervision and control or 
under contract with a State board or local educa
tional agency and is conducted as part of a pro
gram designed to prepare individuals for gainful 
employment as semiskilled or skilled workers or 
technicians or subprofessionals in recognized oc
cupations and in new and emerging occupations 
or to prepare individuals for enrollment in ad-
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vanced technical education programs, but ex
cluding any program to prepare individuals for 
employment in occupations which the Commis
sioner determines, and specifies by regulation, to 
be generally considered professional or which 
requires a baccalaureate or higher degree; and 
such term includes vocational guidance and 
counseling (individually or through group 
instruction) in connection with such training or 
for the purpose of facilitating occupational 
choices; instruction related to the occupation or 
occupations for which the students are in training 
or instruction necessary for students to benefit 
from such training; job placement; the training 
of persons engaged as, or preparing to become, 
teachers in a vocational education program or 
preparing such teachers to meet special educa
tion needs of handicapped students; teachers, 
supervisors, or directors of such teachers while in 
such a training program; travel of students and 
vocational education personnel while engaged in 
a training program; and the acquisition, mainte
nance, and repair of instructional supplies, teach
ing aids, and equipment, but such term does not 
include the construction, acquisition, or initial 
equipment of buildings or the acquisition or 
rental of land (Sec. 708). 

EDUCATION OF THE GIFTED AND TALENTED 
(P.L. 93-380, Title IV, Section 404) 

The Act provides for the establishment of (a) an 
administrative unit in the Off ice of Education to 
coordinate the programs and activities for 
gifted and talented chi ldren provided for in the 
Act and (b) a national clearinghouse to collect 
and disseminate information relative to the ed
ucation of gifted and talented chi ldren. In addi
t ion, the Commissioner is authorized to transfer 
funds to the National Institute of Education to 
conduct research relating to the education of 
gifted and talented chi ldren. 

The Act provides for grants to state and local 
educational agencies for the development, op
eration, and improvement of programs and 
projects designed to meet the special educa
tional needs of gifted and talented chi ldren at 
the preschool, elementary, and secondary lev
els. Funds may be used for the acquisition of in 
structional equipment, for training programs, 
and for model programs and projects. Funding 
of $12,250,000 is authorized for these programs, 
for each year through fiscal 1978. (See ful l stat
ute and federal def ini t ion of gifted and talented 
chi ldren elsewhere in this section.) 

HIGHER EDUCATION AMENDMENTS OF 1972 
(P.L. 92-328) 

The Commissioner of Education may make 

grants and contracts with institutions of higher 
education, including institutions wi th voca
tional and career educational programs, or a 
combinat ion of such institutions, public and 
private organizations and agencies including 
professional and scholarly associations and, in 
the exceptional cases, secondary schools and 
secondary vocational schools, to plan, develop 
and carry out services to assist youths f rom low-
income families with academic potential but 
who may lack adequate secondary school prep
aration or who may be physically handicapped 
to enter, cont inue, or resume postsecondary 
education. These programs include "Talent 
Search" to : 

1. Identify qualif ied persons of financial or cul
tural need who have exceptional potential 
for secondary training and encourage them 
to complete secondary school and under
take such postsecondary training. 

2. Publicize existing student financial aid. 
3. Encourage secondary or postsecondary 

dropouts of demonstrative aptitude to re-
enter educational programs. 

Also included is "Upward Bound" designed 
to generate skills and motivation necessary for 
postsecondary educational success. Participants 
in Upward Bound participate on a substantially 
ful l t ime basis dur ing all or part of the program. 

"Special Services for Disadvantaged Stu
dents" provides remedial and other special ser
vices for students with academic potential en
rolled in or accepted for enrol lment at the 
institution which is the beneficiary of the grant 
or contract and who because of a deprived edu
cational, cultural, or economic background, or 
a physical handicap need these services to en
able them to begin, cont inue, or resume post-
secondary education. 

Up to 75% of the costs of establishing and 
maintaining Educational Oppor tuni ty Centers 
are provided to serve areas with major concen
trations of low-income populations by provid
ing in cooperation with the other applicable 
programs and services: 

1. Information regarding financial and aca
demic assistance. 

2 . A s s i s t a n c e to p e r s o n s a p p l y i n g to 
postsecondary institutions, including pre
paring necessary applications. 

3. Counseling and tutorial services and any 
other necessary services to persons at
tending such institutions. 

These centers wil l also serve as recruit ing and 
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counseling pools to coordinate resources and 
staff efforts of higher education and other post-
secondary institutions in admit t ing education
ally disadvantaged persons. 

Persons participating on a substantially fu l l -
t ime basis in any of the above programs may re
ceive a stipend of up to $30 monthly (Sec. 417B). 

Loans are provided to college and university 
students. Full forgiveness is authorized on loans 
made to students who later teach handicapped 
children " i n a public or other nonprof i t ele
mentary or secondary school system." The rate 
of forgiveness is 15% for the first or second year 
of such service, 20% for the third or four th year, 
and 30% for the f i f th year (Sec. 465). 

Title V—Education Professions Development 

The Act establishes a National Advisory Counci l 
(Sec. 502) and empowers the Commissioner of 
Education to make grants to or contract wi th 
state or local organizations to attract qualif ied 
persons into the f ield of education (Sec. 504). 

Fellowships leading to advanced degrees are 
authorized for teachers and related education 
personnel including persons in "ch i ld develop
ment and special education for handicapped 
ch i ld ren" (Sec. 521). 

The Commissioner is authorized to make 
grants to institutions of higher educat ion, state 
educational agencies, and local educational 
agencies to conduct programs or projects in 
cluding the fo l lowing activities: 

1. Programs or projects to train or retrain 
teachers, or supervisors or trainers of 
teachers, in any subject generally taught in 
the schools. 

2. Programs or projects to train or retrain 
other educational personnel in such fields 
as guidance and counseling ( including oc
cupational counseling), school social work , 
child psychology, remedial speech and 
reading, child development, . and educa
t ional media ( including educational or in
structional television or radio). 

3. Programs or projects to train teacher aides 
and other nonprofessional educational 
personnel. 

4. Programs or projects to provide training 
and preparation for persons participating in 
educational programs for chi ldren of pre
school age. 

5. Programs or projects to prepare teachers 
and other educational personnel to meet 
the special needs of the socially, culturally, 

and economically disadvantaged. 
6. Programs or projects to prepare teachers 

and other educational personnel to meet 
the special needs of exceptionally gifted 
students. 

7. Programs or projects to train or retrain per
sons engaging in programs of special edu
cation for the handicapped. 

8. Programs or projects to train or retrain per
sons engaging in special educational pro
grams for chi ldren of l imited English speak
ing ability. 

9. Programs or projects to provide inservice 
and other training and preparation for 
school administrators. 

10. Programs or projects to prepare artists, 
craftsmen, scientists, artisans, or persons 
f rom other professions or vocations, or 
homemakers to teach or otherwise assist in 
programs or projects of education on a long 
term, short term, or part t ime basis (Sec. 
531). 

Authorized grants or contracts may be used 
to pay the cost of short or long term institutes 
and other preservice and inservice training pro
grams designed to improve the qualifications of 
persons entering or re-entering elementary and 
secondary education or postsecondary voca
tional education (Sec. 537). 

Any state desiring to receive grants is re
quired to submit a state plan through its educa
tional agency (Sec. 520). 

SCHOOL ASSISTANCE IN FEDERALLY 
AFFECTED AREAS (SAFA OR 
"IMPACT AID") 
P.L. 81-874 (As amended by P.L. 93-380) 

This is a longstanding federal education compo
nent, first authorized by the 81st Congress. 
SAFA provides aid for the maintenance and op
eration of any of the nation's school districts 
which have received the impact of the presence 
of federal installations. The original purpose 
was to reduce the inequities to local school 
districts brought about by the presence of fed
eral lands which are tax exempt coupled wi th 
that district's responsibility of providing an edu
cation to the dependents of federal employees, 
whether the dependents themselves live on 
federal property or whether their parents are 
simply in the federal employ, civilian and mi l 
itary. 
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In what is undoubtedly the closest approxi
mation to general aid to education on the part 
of the federal government, payments are based 
on local education costs coupled wi th the 
number of federal dependents residing in a 
given local school district. Payments are made 
directly to the local school districts and may be 
expended for a relatively wide range of educa
tional purposes. 

P.L. 93-380 provides (Sec. 305(d)(C) that, for 
the purpose of comput ing the amount to which 
a local educational system is enti t led for any fis
cal year under the impact aid program, the 
Commissioner shall count as one-and-one-half 
any chi ld who is handicapped if that chi ld is the 
dependent of a member of the US Armed Servi
ces. Such child shall be counted only when the 
recipient local educational agency is in fact pro
viding a program designed to meet the special 
educational and related needs of such chi ld. 
Handicapped chi ldren are defined in the same 
manner as defined by Section 602(1) of P.L. 91-
230, and children wi th specific learning disabili
ties are also eligible as def ined by Section 
602(15) of the same P.L. 92-230. 

P.L. 93-380 more specifically provides that 
programs provided by local education agencies 
for eligible chi ldren must be of sufficient size, 
scope, and quality as to give reasonable promise 
of substantial progress toward meeting the spe
cial educational needs of such chi ldren. The de
terminat ion of size, scope, and quality is based 
upon the individual state's standards for cert i f i 
cation of such programs, and each state must in 
fact certify the particular programs. 

DEVELOPMENTAL DISABILITIES SERVICES 
AND FACILITIES CONSTRUCTION 
AMENDMENTS OF 1970 
(P.L. 91-5J7) 

The Act amends the Mental Retardation Facil
ities and Community Mental Health Centers 
Construction Act of 1963 (P.L. 88-164) to assist 
the states in developing a plan for the provision 
of comprehensive services to persons affected 
by mental retardation and other developmental 
disabilities originating in ch i ldhood, to assist the 
states in the provision of such services in 
accordance with such plan, and to assist in the 
construction of facilities to provide the services 
necessary to carry out such plans. 

Title I, Services and Facilities for the Mentally 
Retarded and Persons with other Developmen
tal Disabilities: Defines such disabilities as those 

attributable to mental retardation, cerebral 
palsy, epilepsy, or another neurological handi
capping condi t ion of an individual to which the 
fo l lowing criteria apply: (1) the disability or igi
nates before such individual attains age 18; 
(2) the disability can be expected to continue 
indefinitely, and (3) the disability constitutes a 
substantial handicap to the individual. 

The term "services" means specialized servi
ces or special adaptions of generic services d i 
rected toward the alleviation of a developmen
tal d isab i l i t y and inc ludes "d i agnos i s , 
evaluation, treatment, personal care, day care, 
domicil iary care, special l iving arrangements, 
training educat ion, sheltered employment, rec
reation, counseling of the individual wi th such a 
disability, and wi th his family protective and 
other socio-legal services, information and re
ferral services, fo l low-along services and trans
portat ion services." (Sec. 140) 

The fo l lowing grants are authorized: 
"(1) Grants to assist the states in developing 

and implement ing a comprehensive and con
t inuing plan for meeting the current and future 
needs for services to persons wi th developmen
tal disabilities. 

"(2) Grants to assist public or non-prof i t 
private agencies in the construction of facilities 
for the provision of services to persons wi th de
velopmental disabilities including facilities for 
any purpose stated in this section. 

"(3) Grants for provision of service to persons 
with developmental disabilities including costs 
of operat ion, staffing and maintenance of facili
ties for persons wi th developmental disabilities. 

"(4) Grants for state or local planning, 
administration, or technical assistance relating 
to services and facilities for persons wi th devel
opmental disabilities. 

"(5) Grants for training of specialized 
personnel needed for the provision of services 
for persons wi th developmental disabilities, or 
research related thereto. 

"(6) Grants for developing or demonstrating 
new or improved techniques for the provision 
of services for persons wi th developmental dis
abil it ies." (Sec. 130) 

A national advisory council is created to ad
vise the Secretary of Health, Education, and 
Welfare and to evaluate the effectiveness of 
programs. Membership of the council wi l l con
sist of 20 leaders in the fields of service to the 
mentally retarded and other developmentally 
disabled persons. (Sec. 733) 

The formula grant program of the Act oper
ates through two main mechanisms at the state 
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level: (1) The State Planning and Advisory 
Counci l , and (2) designated state agencies. 

Membership on the state advisory councils is 
to include representatives of each of the pr inc i 
pal state agencies, local agencies, and nongov
ernmental organizations and groups concerned 
wi th services for the developmental ly disabled. 

At least nine specific programs must be taken 
into account: vocational rehabil i tat ion, publ ic 
assistance, social services, cr ippled children's 
services, education for the handicapped, medi 
cal assistance, maternal and chi ld health, com
prehensive health planning, and mental health. 
Provision in the state plan must include special 
financial and technical assistance for areas of ur
ban and rural facility for persons wi th develop
mental disabilities. (Sec. 134) 

Title I I , Amendments to Part B of the Mental 
Retardation Facilities Construction Acts: A pro
gram is provided for federal support of inter
disciplinary training in institutions of higher 
learning as well as for the construction of facil i
ties to house these programs. Grants may be 
made to assist university affiliated facilities in 
the construction of special facilities capable of 
demonstrating exemplary care treatment, edu
cation, and rehabil i tation of the developmen
tally disabled. These grants may cover the costs 
of administering and operating demonstration 
facilities and interdisciplinary training programs 
for personnel w i th developmental disabilities. 
(Sec. 122) Priority consideration wil l be given to 
projects involving junior colleges in training 
programs. (Sec. 203) 

Project grants to the states are authorized to 
assist in the construction of publ ic or non-prof i t 
facilities to provide a wide array of services to 
the developmentally disabled. (Sec. 201) 

THE DEVELOPMENTALLY DISABLED 
ASSISTANCE AND BILL OF RIGHTS ACT 
OF 1974 (P.L. 94-103) 

This act made a number of significant amend
ments to the basic Act just discussed. 

• The def ini t ion of the term developmental 
disability was broadened to include autism 
and dyslexia; however, only dyslectic chi l 
dren and adults who also suffer f rom mental 
retardation, cerebral palsy, or autism are to be 
eligible for services. 

• The authority for formula grants to the states 
was extended for three additional years. 

• The authority for demonstration and training 

grants to university affiliated facilities was 
cont inued for 3 years (authorization levels: 
$15 mi l l ion in fiscal year 1976, $18 mi l l ion in 
fiscal 1977, and $25 mi l l ion in fiscal 1978). A 
port ion of increased grant funds (above $5 
mil l ion) must be set aside for feasibility stud
ies and operating support of satellite centers 
in states w i t h o u t un ive rs i t y a f f i l i a ted 
programs. 

• A newfund ing authority was added to assist in 
renovating and modernizing university affi l
iated facilities. There was $3 mi l l ion autho
rized for each of 3 fiscal years for the program. 

• A new special project authority was included 
in the legislation. 

• Numerous changes were made in state plan 
requirements including: (a) reduction in the 
maximum percentage of a state's al lotment 
which may be obligated for construction pur
poses (from 50% to 10%); (b) a requirement 
that the state plan incorporate a deinsti tu
tionalization and institutional reform plan 
(not less than 10% of the state's al lotment 
must be obligated for this purpose in fiscal 
1976 and 30% in succeeding fiscal years); 
(c) provision for the state planning council to 
review and comment on all state plans affect
ing the developmentally disabled, to the max
imum extent feasible; and (d) provision for 
protecting the interests of employees in any 
deinstitutionalization plans. 

• A requirement that all Developmental Dis
abilities grantees take affirmative action to 
employ and advance qualif ied handicapped 
individuals. 

• A directive to the Secretary of HEW to de
velop a comprehensive performance based 
system for the evaluation of services provided 
to developmental disabled persons wi th in 2 
years after the enactment of the legislation. 
States must implement the system within two 
years after its promulgat ion by the Secretary. 

Title II 

In addit ion to changes in the existing Develop
mental Disabilities program, this legislation 
added a new Title II designed to protect the 
rights of developmentally disabled individuals. 
Highlights of this new Title include: 

• A Congressional f inding that "persons with 
the developmental disabilities have a right to 
appropriate treatment, services, and habilita-
t ion for such disabilities." 

• Incorporat ion of a list of min imum standards 



ACTIVE FEDERAL LAWS 145 

for the operation of residential facilities for 
the developmentally disabled including 
(a) provision of a well balanced diet, (b) pro
vision of sufficient medical and dental treat
ment, (c) prohibit ions against the use of 
chemical and physical restraints, (d) provi
sion for reasonable visiting hours, and 
(e) compliance wi th adequate f ire and safety 
standards. The legislation also calls for " c o m 
prehensive" residential programs to meet 
standards equivalent to the federal interme
diate care standards applicable to mental re
tardation facilities, to the extent that such 
standards are appropriate considering the 
size and service delivery arrangements of the 
facility. Other residential facilities are ex
pected to meet the needs of its residents and 
provide humane and sanitary care in an envi
ronment which safeguards the residents' 
rights. Nonresidential programs are to be ap
propriate to the needs of its clients. 

• A requirement that all Developmental Dis
abilities funded programs must have indiv id
ualized habil i tation plans on every client 
served in the program. These plans must be 
reviewed and updated annually and must 
meet the min imum specifications included in 
the legislation. 

• A provision requir ing all states to develop a 
system for protecting and advocating the 
rights of developmentally disabled persons 
by October 1, 1977. Any state which fails to 
have such a system in operation by that date 
wil l be ineligible to receive its Developmental 
Disabilities allotment. There is $3 mil l ion 
authorized in each of the next 3 fiscal years to 
assist states in developing such protective ser
vice and advocacy systems. 

• A provision directing the Secretary to review 
and evaluate standards and quality assurance 
mechanisms under existing federal programs 
affecting the developmentally disabled and 
make recommendations for rationalizing and 
improving such requirements. His recom
mendations, which must be based on per
formance criteria for measuring and evaluat
ing the developmental progress of disabled 
persons, must be submitted to Congress 
wi th in 18 months after enactment of the legis
lation. 

Title III 

Finally, a new Title III of the bil l directs the Sec
retary to forward to Congress, wi th in 6 months 
after enactment of the legislation (and annually 

thereafter), his recommendations on condi
tions which should be included in the term 
developmental disabilities. He also must com
mission an independent contractual study of 
the appropriateness of the current def in i t ion, 
recommendations for revisions in the def in i 
t ion , and the adequacy of services to excluded 
disabled groups. The final report of this study 
must be submitted to Congress wi th in 18 
months of the date of enactment of the first 
appropriations bill including funds for the 
study. 

ADULT EDUCATION (P.L. 91-230, TITLE III) 
(As Amended by P.L. 93-380, Title V I , Part A, 
Section 603) 

The Adult Education Act of 1966 was created to 
establish and expand programs of adult public 
education aimed at encouraging adults to com
plete their education through the secondary 
level. The Act is more specifically aimed at help
ing adults prepare for more profitable employ
ment and for more responsible citizenship. Due 
to constrained appropriations since the passage 
of the Act, funds have been focused on provid
ing adult basic education programs for those 
who have not achieved the level of an eighth 
grade education. Grants are made to the states 
on the basis of an approved state plan. 

P.I 93-380 (Title VI Part A. Sec. 603 amended 
the Adult Education Act in such manner as to 
provide that not more than 2.0% of the funds 
under the Act can be applied to educational 
programs for institutionalized persons. The leg-
islative history accompanying this amendment 
defines " inst i tut ional ized adults" as " those . 
adults incarcerated in Federal. State and local 
penal institutions and those adults residing in 
Federal, State and local institutions for the menu 
tally and physically handicapped" 

AN ACT TO PROMOTE THE EDUCATION 
OF THE BLIND (1879). 

The Act creates the American Printing House 
for the Blind, a nonprof i t institute located in 
Lexington, Kentucky, which supplies educa
tional materials and tangible apparatus to bl ind 
and mult iply-handicapped chi ldren and adults. 

The Act establishes a perpetual fund , the in 
terest of which the Secretary of HEW is autho
rized to pay to the trustees of the Printing House 
on a semi-annual basis (Sec. 2). The appropria
t ion shall be expended by the trustees each year 
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" i n manufacturing and furnishing books and 
other materials specially adapted for the 
instruction of the b l ind . " These materials "shall 
each year be distr ibuted among all the public 
institutions in the states, territories, and posses
sions of the United States, the Commonweal th 
of Puerto Rico and the District of Columbia, in 
which bl ind pupils are educated" (Sec. 3). 

The superintendent of each publ ic institution 
for the education of the bl ind (or his designee) 
and the chief state school officer shall serve as 
ex-officio members of the board of trustees of 
the American Printing House for the Blind (Sec. 
3). The trustees are required to make an annual 
report to the Secretary of the Treasury (Sec. 4). 

CALLAUDET COLLEGE (P.L. 83-420) 

The Act changes the name of the Columbia 
Institution for the Instruction of the Deaf and 
Dumb and Blind, Incorporated, to Gallaudet 
College, located in Washington, D.C. It is a pr i 
vate, nonprof i t educational institut ion prov id
ing an undergraduate and graduate program for 
the deaf, a preparatory school for deaf students, 
a graduate school program in the f ield of deaf
ness and adult education for deaf persons (Sec. 
2). It operates the Kendall School for Deaf 
Chi ldren, a preschool program for very young 
deaf chi ldren, and programs in research on 
deafness. 

The Act defines the corporate powers of Gal
laudet College and provides for its organization 
and administration (Sec. 6). Gallaudet College 
"shall be under the direct ion and control of a 
board of Directors, composed of thirteen 
members" (Sec. 5). 

The Act authorizes the appropriat ion of such 
sums 

as the Congress may determine necessary for the 
administration, operation, maintenance, and im
provement of Gallaudet College, including sums 
necessary for student aid and research, for the ac
quisition of property, both real and personal, and 
for the construction of buildings, and other facili
ties for the use of said corporation. (Sec. 8) 

MODEL SECONDARY SCHOOL FOR THE 
DEAF ACT (P.L. 89-694) 

The Secretary of HEW is authorized to enter into 
an agreement wi th Gallaudet College to estab
lish the Mode l Secondary School for the Deaf, 
serving primarily the residents of the District of 
Columbia and nearby states. The high school 
wi l l provide a model for the development of 
similar programs across the country in formulat
ing new educational methods, technology, and 
curriculums. 

The HEW agreement wi th Gallaudet shall 
(a) provide for uti l ization of the National Advi 
sory Committee on Education of the Deaf to ad-
vise Gallaudet on the establishment and opera
t i o n o f t h e m o d e l secondary schoo l , 
(b) provide an annual report to the HEW Secre
tary, and (c) provide excellence in architectural 
design in construction of any facilities along 
wi th innovative auditory and visual devices (Sec. 

4). 
Such sums necessary for the establishment 

and operat ion, including construction and 
equipment, of a model secondary school "are 
authorized to be appropriated for each fiscal 
year" (Sec. 2). 

NATIONAL TECHNICAL INSTITUTE FOR THE 
DEAF ACT OF 1965 (P.L. 89-36) 

The Act authorizes the construction and opera
t ion of a residential facility for post secondary 
technical training and education for persons 
who are deaf in order to prepare them for suc
cessful employment (Sec. 2). Preference wil l be 
given to the institute being located in a large 
metropoli tan area having a wide variety of rep
resentative industries available for training 
experience (Sec. 5). The institute wil l be affi l
iated with a major university for the administra
t ion of its program (Sec. 4). The governing body 
of the institut ion is required to make an annual 
report to the Secretary (Sec. 5). (The National 
Technical Institute for the Deaf is located at 
Rochester Institute of Technology in Rochester, 
New York.) 



PATRIA G. FORSYTHE 

Progress for the Severely 
Handicapped 

D The ancient Greeks defined an idiot as a per
son who lived apart from his fellow man. 

People are learning that persons who are 
severely handicapped, as well as those with 
other developmental disabilities, are entitled to 
be treated as individual human beings with 
basic rights. They are not for "warehousing." 
When walls are erected around them, their 
problems are not solved, but become more se
vere. 

They are people. Although "severely handi
capped" might be defined in technical terms in 
several ways (none of them precise), it is a rela
tive term. Given the chance, retarded persons 
develop physically, socially, and intellectually 
like everyone else; not given the chance, they 
deteriorate. 

Much has happened in developmental dis
abilities during the past 15 years. Organization
ally, one might say, the country is ready to do 
some accelerated work on behalf of severely 
handicapped persons, and certainly, the knowl
edge for this work is not lacking. 

It was 36 years ago—in 1939—when a man 
named Harold M. Skeels walked into the annual 
meeting of the American Association on Mental 
Deficiency in Chicago carrying a paper that re-
por ted the effects of env i ronmen ta l 
stimulation—or lack of it—on the mental devel
opment of children. He believed that cultural 
deprivation was a cause of mental retardation; it 
was, for that time, a radical idea. Three years 
later, he issued a follow-up report, and in 1966 
Skeels reported on the same group over a span 
of 30 years. 

He studied the mental development of 25 
children. All were infants or of preschool age; 
all were wards of a state institution for depen
dent children; 20 were illegitimate. Most of 
their parents had been school dropouts and 
were generally on the lower end of the eco

nomic scale. 
From this homogeneous background, two 

contrasting patterns emerged. Thirteen chil
dren who had shown marked retardation in in
fancy were judged to be of normal intelligence 
by middle childhood. "As adults," said Skeels, 
"these 13 individuals have continued to show at 
least average or better than average achieve
ment as indicated by education, occupation, in
come, family adjustment, intelligence of their 
children, and contributions to the communi
ty." The developmental trend had been re
versed by planned intervention, which includ
ed placing them in homes which provided love 
and normal life experiences. 

What of the others? Twelve children who had 
been within the normal range in infancy 
showed such decline in rate of mental growth 
that by middle childhood, they were judged to 
be mentally retarded. This group had remained 
in the nonstimulating, emotionally barren en
vironment of the original institution through 
childhood. 

These 12 children had been selected because 
at the ages of 12 to 20 months, they had initially 
been of normal intelligence. By the age of six 
years there was an average loss of 26 points in IQ 
as compared with initial tests. A followup study 
showed that in spite of a small rise in IQ (asso
ciated with entrance to school), the children 
were still mentally handicapped. Nine of the 12 
were remanded to institutions for the mentally 
retarded. One died in adolescence; one has 
become self sufficient at a middle class level; 
the rest are either in institutions or minimally 
employed. 

Skeels felt that most of the children in both 
groups, had they been placed in suitable adop
tive homes or the equivalent in early infancy, 
could have achieved within the normal range of 
development. This becomes even more signifi-
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cant when it is realized that the large majority of 
persons called retarded are only mildly 
retarded. 

DYNAMICS OF INSTITUTIONALIZATION 

The Wi l lowbrook (NY) case is still in the fore
ground of many people's consciousness, al
though the indignities suffered by retarded 
youngsters there have occurred elsewhere. But 
this sad story should be remembered the way 
"we remember Pearl Harbor," because there 
are just as many lives involved. One of the 
strong impacts of Wi l lowbrook has been the ad
dit ional recognit ion f rom the courts that lack of 
meaningful help can be as damaging as overt 
cruelty in turn ing chi ldren into vegetables. 

When Judge Judd of the District Court 
approved a consent decree in Apr i l 1975 secur
ing the constitutional rights of the Wi l lowbrook 
residents to protect ion f rom harm, he added a 
memo of his own. He said, "The consent judg
ment reflects the fact that protect ion f rom harm 
requires relief more extensive than this court 
originally contemplated, because harm can re
sult not only f rom neglect but f rom condit ions 
which cause regression or which prevent devel
opment of an individual's capabilit ies." 

He accepted the argument of plaintiffs that in 
an institution for the mentally retarded, it is im
possible for the condi t ion of a resident to re
main static. If his funct ioning is not improving, it 
wi l l deteriorate. Thus, to keep the residents 
f rom being harmed, it may well be necessary to 
provide the full range of affirmative relief, 
which has been ordered in some court cases 
under a theory of right to treatment. 

To insure safe custody, the theory of right to 
protection f rom harm has developed as set for th 
in 1973, based on the 8th Amendment to the 
Consti tut ion: prohib i t ion against cruel and un
usual punishment. To insure habi l i tat ion, the 
theory of right to treatment has developed, 
based on the 14th Amendment of the Const i tu
t ion and related to the clauses on equal protec
t ion and due process. So much for legal prece
dent; it helps turn good intentions into deeds. 

There has been strong new interest in the to 
tal quality of life rather than in merely the length 
of life, strong new interest in the positive ele
ments of good health rather than in merely the 
absence of disease and inf irmity. Such interests 
are reflected in the work now going on 
throughout the country to make it possible for 
severely handicapped individuals to lead fuller 
lives. 

More emphasis is placed on proper diet, es
pecially dur ing the younger years, as well as on 
the need for vaccination against rubella and 
other diseases. The school system is making ed
ucation available to everyone, including se
verely handicapped chi ldren. This includes aca
demic, vocational, and social skills which enable 
them to live up to their greatest potential. 
Recreation (a word whose origin is re-creation) 
is no longer busy work f i l l ing empty hours but 
an end in itself which provides not only therapy 
but many kinds of satisfaction. The physical en
vironment finally has been recognized as 
important, and a handicapped person's rela
t ionship to his environment now is a major con
cern of architects, urban planners, behavioral 
scientists, and social workers. 

PROBLEMS OF DEINSTITUTIONALIZATION 

On the one hand, there are efforts to enrich the 
lives of persons who must remain in institutions, 
and on the other hand to make it possible for 
many persons in institutions to someday return 
to relatives and friends in a home environment. 
Deinstitutionalization has become a major ob
jective of government. By 1980, a reduction of 
one th i rd of the mentally retarded persons now 
living in institutions is to be effected. This takes 
planning, of course, and the normalization cor
ollary is to have adequate supportive services in 
the community. 

The new Developmental Disabilities Off ice 
(DDO), which recently became a separate 
agency in HEW's Off ice of Human Develop
ment, is coordinating this planning effort wi th 
the state DD councils. The state councils are the 
target groups, because they are both the 
planners and advocates for this group of 
disabilities. 

D D O grants money to states provided there 
are state plans to make use of existing resources 
i n h e l p i n g peop le w i t h d e v e l o p m e n t a l 
disabilit ies—education, rehabil i tat ion, medical, 
welfare, and the l ike; in these instances where 
resources are not available, federal funds can be 
used to f i l l gaps. 

The Developmental Disabilities Act specifies, 
"The state plan wil l describe how federal funds 
allotted to the state wi l l be used to complement 
and augment rather than duplicate or replace 
services and facilities for the developmentally 
disabled which are eligible for federal assistance 
under other state programs." Emphasis on using 
what is already on hand has its organizational 
problems, such as "co-mingl ing of funds," but it 
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does reduce cost greatly, and serves more 
people. 

At the state level there are three problems in 
planning for the use of existing resources: lack 
of information and a system for storing it ; lack of 
staff and the analytic ability to assess the data: 
interorganizational problem. At the local level, 
problems of manpower can be turned to good 
advantage. Involving people can widen the base 
of support in the communi ty and make it easier 
to solve the complicated problems of the se
verely handicapped. 

The right of everyone to be well nur tured, 
well brought up, and well educated has been af

f i rmed since the first Whi te House Conference 
on Children and Youth. Though society increas
ingly tries to ensure this r ight, for many years 
there wil l remain people to whom this has been 
denied and for whom society must provide both 
intervention and restitution. 
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JOSEPH J. MARINELLI 

Financing the Education 
of Exceptional Children 

• Public policy, f rom all levels of government, 
is mandating the provision of appropriate pro
grams for all exceptional chi ldren. The scope of 
these policy mandates is extensively discussed 
throughout this book. However, reality dictates 
that in order for the needs of exceptional chi l 
dren to be met, attention must be directed to 
issues surrounding the provision of required 
financial support. 

It is the purpose of this chapter to provide an 
overview of knowledge and issues in special 
education finance. The chapter is divided into 
five parts. The first part examines the environ
mental factors affecting the f inancing of special 
education. Special attention is given to the 
dynamic interplay between general and special 
education finance. The second part explores 
the costs of providing programs and services for 
exceptional chi ldren, including types of costs 
and methodologies for cost analysis. 

The third part examines the patterns by which 
funds are distributed by federal and state levels 
of government to agencies providing services, 
and the effect such patterns have on program
ing for chi ldren. The four th part examines the 
role that each level of government plays in pro
viding the necessary resources for special 
education. 

Finally, sufficient economic resources must 
be allocated to educational delivery systems for 
the purchase of adequate and appropriate 
human and material resources. These resources 
must be combined in an efficacious manner to 
ensure that the needs of exceptional chi ldren 
are met and their rights guaranteed. The last 
part introduces a program-planning-budget ing 
format to maximize resources. It brings togeth
er the substantive aspects of special education 
finance examined in earlier parts of this chapter 
and channels them into a process for f inancing 
special education. 

I: ENVIRONMENTAL FACTORS AFFECTING 
THE FINANCING OF SPECIAL EDUCATION 

Special education does not operate in a vacu
um, but rather wi th in the complex formal insti
tut ion of education. Consequently, it is as 
affected by the environment external to educa
t ion as are other components of schooling. 
Those external factors may be categorized as 
demographic, social, legal, economic, and po
litical. Each factor interacts with and affects the 
others and initiates cause-effect relationships 
wi th in the educational system. These factors 
may be international, national, state, or local in 
scope. Nonetheless, knowledge of, beliefs 
about, attitudes toward, expectations of, and 
commitments to an educational system are, in 
part, a funct ion of these external factors. 
Together these factors control the amount of 
and manner in which resources are made availa
ble to an educational system and the manner in 
which they may be spent. 

The nature of the f inancing of special educa
t ion is itself a funct ion of those external factors 
in concert wi th factors internal to the educa
tional system. Together they control the student 
populat ion and needs of special education, the 
amount of funds made available to special edu
cation, and the manner in which those funds are 
allocated and expended. 

Musmanno (1975) recognized the complex 
nature of school f inance: 

While examining external aspects of financing 
education, it becomes apparent that the subject 
cannot be uprooted from its political and socio
logical bases. There is simply no area that can be 
designated as pure school finance, (p. 99) 

Philosophies espoused in the external envi
ronment do not necessarily exist in harmony. 
For example, a social objective inherent in our 
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democratic ideal is that of "equal iz ing educa
tional oppor tun i ty . " This objective is generally 
viewed as in confl ict wi th the economic phi lo
sophy of capitalism. The confl ict requires a po
litical or judicial resolution. A question fre
quently asked is. Should an exceptional child or 
any chi ld for that matter, because he or she 
resides in a " p o o r " school district which cannot 
generate sufficient revenues f rom its low tax 
base, suffer f rom an inferior education? A pure 
capitalist wou ld answer by saying that "a man is 
entit led to the fruits of his labor, a corporat ion 
to its profits, a school district to revenue pro
duced f rom its tax base" (Musmanno, 1975, p. 
97). Thus, in the pure capitalist view, wealth 
should not be redistr ibuted. This is but one 
example of the relationships which exist 
between demographic, social, legal, economic, 
and political factors and their consequences for 
education. 

DEMOGRAPHIC AND SOCIAL FACTORS 

Demographic and social factors have an impact 
on both the nature and number of students 
enrolled in the public schools. In addi t ion, the 
general public or subpublics hold attitudes 
toward various identif iable subgroups of chi l 
dren enrol led in schools. Educational objectives 
are established for those chi ldren wi th those 
attitudes in mind. The nature and number of 
children impact upon educational needs, which 
in turn affect educational costs of programs and 
services designed to satisfy those needs. Demo
graphic and social factors include the distr ibu
t ion and characteristics of the populat ion, soci
oeconomic composit ion, and social attitudes 
and objectives. 

Distribution of the Population, 
District Size, and Economies of Scale 

The rural to urban shift has had a profound 
effect on the capability of school governing 
units in both rural and urban areas to finance 
special education programs. The average cost 
for the education of an exceptional child 
declines as the size of an education organiza
t ion, as measured by student enrol lment, 
increases. At some point, however, the average 
cost begins to rise again due to what is believed 
to be the diff iculty in operating large organiza
tions efficiently. This is true of all economic 
activity and the U shaped phenomenon is 
known as economies of scale. 

In school districts with a small enrol lment, 
although the percentage of exceptional chi l
dren may be the same as in large districts, the 
number of handicapped chi ldren wil l be less. In 
order to serve the needs of all exceptional chi l 
dren, a teacher skilled in each area of excep
tionality must be available. In districts where the 
number of students in a particular category of 
exceptionality is less than the maximum 
number of students that could appropriately be 
served by one teacher, the cost per pupil is very 
high. A small district may have identif ied only 
two students as trainable mentally retarded, 
whereas a larger district may have identif ied ten 
chi ldren. Both districts wil l require the services 
of one teacher, for a teacher is not divisible into 
smaller units. As populations in rural areas have 
decl ined, some of these difficulties have 
become substantial. 

The increase in the student populat ion of 
urban areas has increased faster than urban cen
ters could accommodate new students, many of 
whom were exceptional and disadvantaged. It is 
also argued that many parents moved to urban 
areas so that their offspring could receive costly 
special educational and supplementary pro
grams and services unavailable in sparsely pop
ulated areas. 

Since many services for exceptional children 
are not available in rural areas, particularly for 
chi ldren possessing low incidence exceptionali
ties, major business, industries, and the military 
may transfer personnel to areas where appro
priate services are available. The result is a 
skewed populat ion of exceptional pupils (Cray, 
1973). Consequently, per capita costs have also 
risen in urban and suburban school districts. 

Education is a labor intensive industry, as 
evidenced by the fact that 80 to 85% of all funds 
for education are used to purchase the services 
of personnel. Traditional systems of state educa
tional f inancing have either not recognized, or 
not recognized adequately, the higher educa
tional cost per exceptional pupi l and thus have 
not made sufficient funds available. Couple the 
above with the low priority which had, unti l 
recently, been placed on serving the education
al needs of the exceptional chi ld, and it is no 
wonder that the exceptional child has been 
inappropriately served or excluded from an 
education altogether. 

In order to adequately serve the needs of chi l
dren, school districts have entered into 
cooperative arrangements, intermediate school 
governing units have been organized to pro
vide services to children in several districts, and 
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state governments have reduced the number of 
districts in a state through consolidation. 

Other Characteristics of the Population 

Various populat ion characteristics affect 
educational f inance. In addit ion to rural to 
urban mobil i ty already discussed, decl ining 
birth rates and socioeconomic composit ion 
have significant effects. 

Declining birth rates and underdeveloped 
markets. In recent years the birth rate has been 
declining so that, at present, the low point of the 
age distr ibution is in the elementary school 
years. A 1972 US Bureau of Census project ion 
(American Association of School Administra
tors, 1974) estimated that elementary school 
enrol lment wil l continue to decline through 
1985. The decline wi l l not severely affect secon
dary schools unti l the early 1980's, and the 
decline wil l cont inue throughout the decade. 
These projections, however, are based on cur
rent nationwide retention ratios of the number 
of children moving through the grades in pre
vious years. Changes in local or national social, 
cultural, economic, or demographic condit ions 
would alter these projections. 

In some communit ies the decline in birth rate 
has and wil l cont inue to necessitate the closing 
of schools where the operation of such schools 
is inefficient due to low enrol lment. In other 
communit ies the in-migrat ion of students wi l l 
be sufficient to maintain current levels of 
enrol lment or wi l l cont inue to cause increased 
enrollments. 

Some educators have hailed decl ining school 
enrol lment as an opportuni ty to capitalize on 
underdeveloped student markets. At current 
levels of educational fund ing, assuming 
budgets are at least increased to compensatefor 
rises in the cost of l iving, monies and the school 
resources they purchase would be available to 
deve lop the p r o d u c t i v i t y o f p rev ious ly 
unserved or inappropriately served identif iable 
student groups. Exceptional chi ldren are a 
prime example of an underdeveloped market in 
education. Through the use of economic tools 
of analysis, it can be shown that the benefits to 
society of reducing the dependence of handi
capped chi ldren on others and making them 
wage earners and taxpayers outweigh the costs 
to accomplish this over the l i fet ime of these cit i
zens, depending on the nature and extent of the 
handicap. 

Socioeconomic composition, educational 

needs of exceptional children, and educational 
costs. Changes in the type and quantity of 
resources needed to operate educational pro
grams and services can be l inked to changes in 
the socioeconomic composit ion of the Amer i 
can populat ion such as the fo l lowing (Johns & 
Alexander, 1971): 

1. The increasing number of families depen
dent on public assistance. 

2. The large groups of youth of all ages who, for 
a variety of reasons, have serious emotional 
and learning difficulties. 

3. The substantial proport ion of the normal 
work ing populat ion in the 25-64 age group 
that undergoes occupational readjustment 
resulting primarily f rom technological 
changes. 

4. The increasing proport ion of the populat ion 
over age 65. 

In this case factor 2 above is important. 
Approximately 10% to 15% of chi ldren have a 
wide range of emotional and learning di f f icul
ties stemming f rom handicapping condit ions 
(US Congress, 1973). These chi ldren require 
costly remedial or supplementary services. 

Midd le and upper income groups are pro
ducing fewer offspring, but large families are 
still found among low income groups. Since 
there is a relationship between poverty and 
prevalence of handicapped offspring, it can be 
expected that the percentage of handicapped 
chi ldren in the school populat ion wil l rise. It has 
been shown that adequate nutr i t ion and medi
cal care at a child's critical developmental 
stages, beginning at the prenatal stage, are 
important for normal development of the ner
vous system and cognitive abilities. Yet a scarcity 
of proper food and medical care exists among 
the poor. Thus it is not unexpected to f ind 
higher incidences of handicapped youth in 
rural and inner city areas. 

A landmark study by Rossmiller, Hale, and 
Frohreich (1970) produced the cost index 
shown in Table 1 after comparing exemplary 
special education program costs wi th regular 
education program costs. The results of the 
study are generally consistent with subsequent 
studies. 

There are an estimated 8 mil l ion handicapped 
chi ldren in the United States, one mil l ion of 
whom receive no educational services at all. Of 
those being served only 40% are presently 
receiving the services they need (US Congress, 
1973). The information shown in Table 2 exem
plifies the needs of handicapped chi ldren. 
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Table 1 

Cost Index by Exceptionality 

Category of exceptionality Cost index 

Gifted 
Educable mentally retarded 
Trainable mentally retarded 
Auditorily handicapped 
Visually handicapped 
Speech handicapped 
Physically handicapped 
Neurological and special learning 

disorders 
Emotionally disturbed 
Multiply handicapped 

1.14 
1.87 
2.10 
2.99 
2.97 
1.18 
3.64 

2.16 
2.83 
2.73 

Note. From Educational Programs for Exceptional Children: 
Resource Configuration and Costs (National Educational 
Finance Project Study No. 2) by R, A. Rossmiller, J. A. 
Hale, and L. E. Frohreich, Madison: Department of Educa
tional Administration, The University of Wisconsin, 1970. 

Table 2 

Percentage of Handicapped Children 
Receiving Services 

Percent 
of total 

Type of handicap served 

Trainable mentally retarded 4.9 
Educable mentally retarded 24.7 
Hard of hearing 1.8 
Deaf 0.9 
Speech impaired 45.4 
Visually impaired 0.9 
Emotionally disturbed 6.5 
Crippled 4.2 
Learning disabled 7.5 
Other health impaired 3.1 

Note. From Services lor Handicapped Youth. A Program 
Overview by J. S. Kakalik, G. D. Brewer, L. A. Dougherty, 
and P. D Fleischauer, Santa Monica, CA: Rand, 1973. 

It has been estimated that the cost of serving 
all exceptional chi ldren in high quality pro
grams by 1980 wil l rise to approximately $6 b i l 
lion to $10.6 bi l l ion annually depending on 
one's project ion of the number of exceptional 
children and on the inf lat ion rate (Rossmiller et 
al., 1970). 

Social Attitudes and Objectives 

Social attitudes and objectives may be viewed 
locally and wi th in a national context. Education 
is viewed as a mechanism to inculcate social atti
tudes and educational objectives which arise 
f rom those attitudes. Due to geographical, soci
oeconomic, and other differences, communi 
ties exercise different educational preferences. 
The degree to which educational programs and 
services vary rests upon those local preferences 
which may or may not be in harmony wi th state 
and national preferences. The preference wil l in 
part depend on whether there is a product ion 
or consumer emphasis; that is, whether eco
nomic investment in education is based on eco
nomic returns or on the noneconomic qualities 
of life (Johns et al., 1971). 

Economic investment in the handicapped. Most 
handicapped chi ldren can be relied on to be 
productive members of society. Typically cost-
benefit analysis is the economic technique 
employed to examine the productivity of an 
activity in order to choose among alternative 
ways of allocating resources. Decisions rest on 
whether total net dollar benefits are greater 
than the dollar value of total investment dis
counted to present value, or whether the 
benefit-cost ratio (B/C) is equal to or greater 
than 1. More simply, for each dollar invested at 
least one dollar is returned to the economy. In 
the case of investment in the education of peo
ple, benefit is measured as l i fet ime earnings, 
which enter the economic cycle of the personal 
expenditures of those educated (partly in taxes) 
and their personal income. 

Conley (1973) has examined benefit-cost rati
os of educational programs for the mentally 
retarded and observed the fo l lowing: 

1. The l i fet ime earnings of retarded workers are 
high. A mildly retarded male who entered 
the work force at age 18 in 1970 could expect 
l ifetime earnings of over $600,000. This esti
mate assumed a 2.5% growth rate of produc
tivity and is expressed in terms of 1970 prices. 
The present value of these earnings when 
discounted at 7% was $131,000. Among 
women and the moderately retarded these 
values were, of course, considerably lower. 

2. Each dollar expended on the vocational 
rehabilitation of 18 year old mildly retarded 
adult males generates an estimated increase 
in future earnings of $14 in present value 
terms. The ratios decl ined among older 
retardates, women, and the more severely 
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retarded, but in all cases were equal to or 
greater than the critical value of 1, and in 
most cases, far above this value. 

3. The l ifetime educational costs of the mildly 
retarded were far below their estimated l i fe
t ime productivi ty, stated in present value 
terms, even if they attended special educa
t ion classes for the entire t ime they were in 
school. These comparisons were much less 
favorable for the moderately retarded, 
although it is probable that the data underes
timated their earning potential . 

4. The custodial costs (those exclusive of 
normal consumption and developmental 
expenditures) of l i fet ime institutionalization 
of the retarded are almost $400,000 (1970 do l 
lars). Prevention of institutionalization may 
be a significant part of the benefits of extend
ing additional communi ty services to the 
retarded. 

5. A substantial share of the benefits of devel
opmental expenditures on the retarded are 
received by taxpayers, in the form of 
reduced provision of publ ic maintenance 
and increased tax payments, probably about 
one-half of their earnings. 

6. The benefits of prevention are large. For 
each case of severe retardation among males 
that is averted, the undiscounted total gain to 
society is almost $900,000 (1970 dollars). For 
an 18 year old adult in 1970, this wou ld have a 
present value of over $200,000. 

7. Prevention is important. If all groups in 
society have the same percentage of persons 
wi th IQ's below 50 as upper and middle class 
white chi ldren, the prevalence of this level of 
retardation would decrease by almost 80%. 
In 1970 this wou ld have meant an increase of 
about $800 mi l l ion in the resources available 
to improve living standards. 

Social reform movement and exceptional chil
dren. The rhetoric of quality education and 
equality of educational opportuni ty has existed 
as long as anyone can remember. Recently it has 
been reaffirmed by a number of bodies, inc lud
ing the President's Commission on School 
Finance (1972): 

The only reasonable and defensible public policy 
for communities, states, and the nation is to 
ensure to all children equal access to education 
that is good enough to meet their individual 
needs and the collective demands of a growing 
economy in a democratic society, (pp. 14,15) 

The commission went on to clarify what it 
meant by equality of educational opportuni ty. 

One should have " the equality of opportuni ty 
to perform to the limits of one's potential and to 
make a maximum contr ibut ion to the common 
g o o d " (p. 15). Chi ldren come f rom various 
backgrounds which can either aid their self 
development or handicap them. The treatment 
of chi ldren wi th equal and similar education 
maintains or accentuates advantages and 
handicaps. 

Educational practices must serve to bui ld on a 
student's resources so that he may capitalize on 
his advantages, and it must provide special 
assistance to those who have handicaps which 
can be eliminated or which need to be coped 
wi th. Those wi th special needs wil l require more 
resources. 

In order to accomplish equality of education
al oppor tuni ty and provide quality educat ion, 
reforms in educational finance are needed: 

1. Revenue should be collected wi th in the 
framework of an equitable tax structure and 
scarce resources should be distr ibuted in 
new ways so that educational opportuni ty is 
not a funct ion of the taxable wealth of the 
school district wherein the student resides. 

2. State formulas for distr ibuting school funds 
should recognize the differences in the edu
cational needs of chi ldren, variations in pro
gram costs, and school district organization 
(economies of scale). 

3. Sources of human and material waste and 
inefficiency should be examined so as to 
devise means to increase educational pro
ductivity. (In the economic sense, expendi
tures on education are an investment which 
requires the greatest possible returns.) 

LEGAL FACTORS 

The Rights of the Handicapped 

As early as 1954, the Supreme Court , in Brown v. 
Board of Education of Topeka, said: 

In these days, it is doubtful that any child may rea
sonably be expected to succeed in life if he is 
denied the opportunity of an education. Such an 
opportunity, where the state has undertaken to 
provide it, is a right which must be made available 
to all on equal terms. 

Despite this ru l ing, large numbers of handi
capped chi ldren are still excluded f rom a public 
education, either through state law (de jure) or 
by practice (de facto). 

Judicial rulings in recent years have made it 
clear that handicapped chi ldren of school age, 
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regardless of the degree of mental, physical, or 
emotional disability, have a right to equal access 
to publ ic education. The 14th Amendment to 
the US Consti tut ion guarantees to all people 
due process of law and equal protect ion of the 
laws. In Pennsylvania Association for Retarded 
Children (PARC) v. Commonwealth of Pennsyl
vania (1971), in Mills v. Board of Education of the 
District of Columbia (1972), and in other cases, 
these rights have been applied to prevent the 
denial of publ ic education opportunit ies to 
school age handicapped chi ldren who could 
benefit f rom such education. 

Free Public Education for the Handicapped 

Judicial rulings have ensured each handicapped 
chi ld an equal educational opportuni ty by the 
provision of an appropriate education in a pub
lic or private institut ion to meet his or her 
potential at full public expense notwithstanding 
the wealth of parents or guardians. Federal leg
islation has echoed this right. Included in P.L 
93-380, the Education Amendments of 1974, is a 
section entit led "Nat ional Policy wi th Respect 
to Equal Educational Oppor tun i ty , " which 
states: 

Recognizing that the nation's economic, politi
cal, and social security require a well educated 
citizenry, the Congress (a) reaffirms as a matter 
of high priority, the nation's goal of equal educa
tional opportunity, and (b) declares it to be the 
policy of the United States of America that every 
citizen is entitled to an education to meet his or 
her full potential without financial barriers. (Sec. 
801, 88 Stat. 597 [1974], 20 U.S.C. 1221-1) 

In the Mills (1972) case, the court dismissed 
the defendants' argument that there were insuf
ficient funds to pay for the education of the 
plaintiffs by stating: 

If sufficient funds are not available to finance all 
of the services and programs that are needed and 
desirable in the system, then the available funds 
must be expended equitably in such a manner 
that no child is entirely excluded from a publicly 
supported education . . . . 

The inadequacies of the District of Columbia 
Public School System, whether occasioned by 
insufficient funding or administrative inefficien
cy, certainly cannot be permitted to bear more 
heavily on the "exceptional" or handicapped 
child than on the normal child. 

In the PARC (1971), Mills (1972), and Lebanks 
v. Spears (1973) cases, the courts ordered " f r e e " 
and " p u b l i c " education and training to assure 

that parents of handicapped chi ldren may not 
be required to contr ibute to the costs of the 
education of their chi ldren. State courts have 
also ruled uniformly that special education pro
grams must receive ful l publ ic support and that 
parents cannot be required to pay for portions 
of the costs of such programs. A New York court 
ru led: 

It would be a denial of the right of equal protec
tion and morally inequitable not to reimburse the 
parents of a handicapped child for monies they 
have advanced in order that their child may at
tend a private school for the handicapped when 
no public facilities were available while other 
children who are more fortunate can attend pub
lic school without paying tuition and without 
regard to the assets and income of their parents. 
(In Re K, 1973) 

Furthermore, it is the child who is given the right 
to an education, not the parent, and his right 
should not be abridged or limited by the willing
ness of a parent to become financially liable for 
the education. To limit the right to an education 
in this manner would discourage many parents 
from seeking the appropriate facilities for their 
child. 

While at first blush this may seem like a sub
stantial outlay of funds for one child, when com
pared with the dollar cost of maintaining a child 
in an institution all his life or on public assistance 
the cost is minimal; not to speak of the incalcula
ble cost to society of losing a potentially prod
uctive adult. (In Re Downey, 1973) 

Since most state constitutional provisions use 
words such as free or without charge in describ
ing how the public education system shall be 
instituted, most ceiling l imitations (i.e., maxi
mum tu i t ion reimbursement grants) placed on 
the state's financial liability for a child's educa
t ion are susceptible to challenge under those 
state constitutional provisions in addit ion to 
their inadequacies under the federal Consti tu
t ion. 

Such Pennsylvania provisions are being 
challenged in federal court in Halderman v. Pit-
tinger: 

The complaint charges that Pennsylvania's stat
utes and regulations violate the equal protection 
clause of the 14th Amendment because the arbi
trary and capricious maximum tuition reimburse
ment grant discriminates against children certi
fied to attend private schools when all other 
children have the opportunity for a free public 
education. In addition to this wealth discrimi
nation, a further allegation is that the statutes and 
regulations violate the due process clause of the 
14th Amendment because children whose par-
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ents are unable to supplement the tuition grant 
are deprived of any meaningful opportunity for 
appropriate education. Finally, the plaintiffs 
allege that the statutes and regulations violate the 
Rehabilitation Act of 1973 (87 Stats. 355), which 
forbids discrimination against any handicapped 
person in financial assistance. Such a violation is 
inconsistent with the Supremacy Clause, Article 
VI, of the United States Constitution. 

The plaintiffs are asking that the court (a) de
clare that the statutes in question violate the 
equal protection and due process clauses of the 
14th Amendment; (b) enjoin the defendants 
from enforcing the statutes; and (c) order that 
full reimbursement be made for all plaintiffs 
insofar as they have been denied or withheld 
such reimbursement. 

The case is pending. (Abeson & Bolick, 1974, 
p. 30) 

Equalization of Educational Opportunity 
and Finance Standards 

Several standards for accomplishing equaliza
t ion of educational opportuni ty have been con
sidered by the courts (McDermot t & Klein, 
1974). Each judicial standard differentially 
affects the amount and nature of financial al lo
cation formulas and local funds available to pro
vide special education programs and services. 

Equal dollars per child. No court has adopted 
this standard as legally required. In addi t ion, it 
does not recognize variations in needs and costs 
and, in fact, may stifle local init iative and lead to 
a regression toward mediocrity. 

Dollars adjusted according to pupil needs. 
The "needs on ly " standard was also rejected by 
one court , but it stressed the need for a f lexible 
standard of proport ional equality. 

Lack of judicially manageable standards. This 
implies that courts have neither money nor 
power to allocate publ ic monies to fit the differ
ent needs of students throughout a state. A stan
dard, however, must permit expenditure varia
t ion. 

Maximum variable ratio. This permits expen
diture variation wi th in a specified range with 
some financial f lexibil i ty in responding to local 
problems. It allows for local initiative. 

Negative standards. In this case a def in i t ion of 
what educational opportuni ty is not is specif ied, 
such as " the quality of publ ic education may not 
be a funct ion of wealth other than the wealth of 
the state as a who le . " This does not mean that 
fluctuations may not occur for reasons other 
than wealth. 

Inputs. This standard specifies that equality 
must exist in the level of educational resources. 
They may vary in price, however, between 
school districts. 

Outputs. The effects of dif ferent educational 
investments would be gauged in terms of pupi l 
performance (output) on standardized achieve
ment tests. Research results, however, have not 
been able to link disparities in expenditures 
with unequal educational opportunit ies. 

Minimum adequacy. This standard was the 
one used by the majority of Supreme Court jus
tices in 5an Antonio Independent School 
District v. Rodriquez, 411 U.S. 1 (1973). So long 
as the state provides every child wi th a minimal
ly adequate education (min imum foundat ion 
program), differences in school district spend
ing beyond the specified min imum are not 
legally significant f rom the standpoint of the 
federal Consti tut ion. 

Finance Standards and the Handicapped 

Are the rights of handicapped chi ldren threat
ened by the Rodriquez decision? The case 
challenged the Texas school f inancing scheme 
in which the state guarantees a min imum foun
dation of support to each district, but great dis
parity exists in per pupi l expenditure between 
school districts. This decision d id not frustrate 
the due process rights of the handicapped reaf
f i rmed in previous federal decisions wi th 
respect to laws or practices of exclusion (Roos, 
1974). The court d id not hold that education was 
a fundamental interest, however, for purposes 
of equal protect ion guaranteed by the Consti tu
t ion , which would have required a stronger 
equality standard than the one adopted by the 
court. The concept of local control was used as 
an argument to defend fiscal inequality 
between districts. Local control was accepted by 
the court as a rational state purpose. 

What is a constitutionally adequate program? 
M in imum foundat ion programs have not pro
vided sufficient funds to adequately educate 
exceptional chi ldren. It is, on the average, twice 
as costly to educate an exceptional chi ld as it is 
to educate a chi ld in regular education. Low tax 
base school districts, located in states where real 
equalization among districts does not occur, 
wi l l f ind it increasingly dif f icult to provide ade
quate special education programs and services 
for their increasing populat ion of handicapped 
students who can no longer be excluded f rom 
an appropriate publ ic education. 
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The application of the equal protect ion con
cept to the education of exceptional chi ldren 
has forced a reexamination of the term equal 
educational opportunity. In the 1960's equal 
educational opportuni ty meant "equal access 
to dif fering resources for equal objectives." In 
order to provide the most appropriate educa
t ion for the exceptional ch i ld , i t should mean 
"equal access to dif fering resources for differ
ing objectives" (Weintraub & Abeson, 1973). In 
other words, the goals established for each child 
are different based on each child's needs and 
potential. 

The achievement of di f fer ing objectives for 
each child requires varying the amount and mix 
of resources directed to each chi ld. In this 
regard three of the judicial standards for equali
zation ment ioned previously are critically 
important: (a) dollars adjusted according to 
pupil needs, (b) lack of judicially manageable 
standards, and (c) negative standards. Stand
ards (a) and (b) recognize the different educa
tional needs of chi ldren requir ing different 
resources w i th , consequently, differential costs. 
Standard (c) is more basic for it suggests that a 
school district's wealth may prohibi t the more 
costly programs of special education at "qua l i 
t y " levels. Wi thout addit ional state assistance to 
balance disparities in wealth between districts, 
poor school districts wi l l be prohib i ted f rom 
providing adequate special education programs 
or wi l l operate special education programs 
which are significantly inferior to those pro
vided in wealthier communit ies. Funds used for 
education must be distr ibuted equitably, 
whereby each chi ld receives an education 
suited to his needs. In any event, in situations 
where sufficient funds are not available to ful ly 
fund all programs and services, funds wi l l have 
to be distributed so as to reach at least min imum 
standards of achievement for every ch i ld , 
including the exceptional chi ld. 

Overhauls in state school f inance programs 
have occurred in a number of states as a conse
quence of state court decisions which have 
ruled those programs unconstitutional or state 
legislative initiative in advance of potential 
court action. The Education Commission of the 
States has established an Education Finance 
Center to analyze current state approaches to 
school finance and the effects of alternatives. 

The Legislator's Education Act ion Project was 
initiated by the National Conference of State 
Legislatures. It wi l l study the impact of recent 
f inance reforms on the quality of special educa
t ion programs and services. 

ECONOMIC FACTORS 

Crowing Interest in Economic Aspects of 
Education in General and Special Education 
in Particular 

Three reasons have been cited (O'Donoghue, 
1971) for the growing interest in the economic 
aspects of education dur ing the past decade: 
(a) the increase in the volume of activity which 
makes education one of the largest industries 
and one of the chief employers of highly skilled 
personnel, (b) the recognit ion that education 
may have a significant inf luence on the employ
ment and income opportunit ies open to people 
and may affect the distr ibut ion of income, and 
(c) the postwar emphasis on economic growth 
and development, wi th education playing an 
important role as the provider of skil led person
nel for the economy. 

Data provided by the National Education 
Association (NEA Research, 1970b) reveal that a 
significant por t ion of the economic resources of 
the United States are allocated to education. In 
1969-1970, educational institutions at all levels 
as major users of economic resources spent 
$66.8 bi l l ion and employed six mi l l ion persons. 
Public elementary and secondary schools alone 
expended $39.5 bi l l ion and employed over 
three mi l l ion persons. In 1974-1975, $107.2 b i l 
l ion was spent at all levels, including $61.1 bi l 
l ion at the publ ic elementary and secondary lev
els (NEA Research, 1975). 

In 1974 public elementary and secondary 
schools employed approximately 3 mil l ion 
instructional personnel alone (National Center 
for Educational Statistics, 1975). It is l itt le w o n 
der that in recent years education has attracted 
the attention of a number of economists. Data 
for seven selected states, comparing the 
amount of state appropriations for basic and 
special educational programs at the public ele
mentary and secondary school levels over a four 
year period (1968-1969 to 1971-1972), indicated 
that special education appropriations increased 
at a much greater rate than appropriations for 
basic educational programs—a range of per
centage increase of 3.5 to 112.0 for basic educa
tional programs and 31.2 to 167.2 for special 
educational programs. The special education 
dollar expenditures, however, still d id not equal 
the percentage of chi ldren identi f ied as handi
capped by the states, even though special edu
cation programs are more costly than general 
educational programs (Jones & Wilkerson, 
undated). 
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Numerous research studies (e.g., Levin et. al., 
1971) have l inked school achievement and post-
school success. An abundance of evidence sup
ports the view that education affects income, 
occupational choice, and economic mobil i ty. 

Let us assume that a child receives special educa
tion services at an excess cost [those costs above 
what is spent in the regular education setting] of 
$800 a year for 12 years. He then enters the labor 
force and works until he is 55. What increase in 
monthly income will equal the cost of special 
education if both costs and income are discount
ed at 8%? The answer is that the handicapped 
child must earn some $108 a month more after 
receiving special education services to justify the 
program in these simplistic terms. It is not difficult 
to conceive of the 12 years of special education 
raising the earnings of the handicapped by this 
small amount—about 63 cents an hour. Thus, it 
appears that extra expenditures on the order of 
$800 per year can be justified on purely economic 
benefits terms (however, data are not available to 
prove this conclusively). (Kakalik, Brewer, 
Dougharty, Fleischauer, Genensky & Waller, 
1974, p. 214) 

Education as a form of human capital is based 
on the notions that skills and knowledge pos
sessed by people are, in fact, resources, and that 
human resources represent an important part of 
the capital available to society. The economic 
aspects of education for handicapped chi ldren 
and youth have generated national and interna
tional interest. Questions being asked by 
groups such as the United Nations Education, 
Scientific, and Cultural Organization include: 

1. To what extent can a handicapped person 
become independent by means of appro
priate assistance, treatment, and education? 

2. What is the cost of l i fet ime care for a handi
capped person who has not received school
ing and training for independence? 

3. What is the social and financial indepen
dence of educated and/or trained handi
capped people in the labor market? 

4. What are the average costs of caring for 
handicapped individuals who are partially or 
totally independent? 

5. What are the savings to the communi ty , 
expenses avoided, taxes gained by educating 
and/or training the handicapped? 

6. How much t ime does it take for the commu
nity to regain by taxes or other means the 
extra funds spent on the education of the 

b l ind, deaf, physically, or mentally handi
capped student? 

7. What is the relationship between the com
munity output for the education of the hand
icapped and the subsequent benefit f rom 
their taxes and so forth? 

Education and the Growing Emphasis on 
Efficiency and Productivity 

Commensurate wi th the steady increase in the 
percentage of public funds allocated to general 
and special education has been the growing 
concern over the efficiency wi th which allocat
ed resources are used. After a per iod of com
parative neglect, the general question of eff i
ciency in public expenditure is one which 
recently has received considerable attention 
f rom economists. Wi th the predicted leveling 
off of educational funds, there is great concern 
over getting the most out of available resources. 
Educators also are adjusting their th ink ing in 
terms of what they are do ing and how they are 
doing it. The goal is to maximize the returns 
f rom a given amount of resources devoted to 
education or its components, or to produce at 
the lowest possible cost that level of educational 
output which is chosen as desirable. A parallel 
concern is the development of methods and 
subsequent research efforts to compare the rel
ative productivity of resources devoted to the 
attainment of different types of educational 
objectives. 

One immediate problem which has been 
encountered is " t he inability of school people 
to identify, categorize, or agree upon demon
strable programs, accomplishments, or, at least, 
indicators of accomplishments. . . .which . . . 
fosters the impression that they are confused 
and uncertain about the real purposes of educa
t i o n " (Crismar, 1974, p. 14). 

There are some educators and economists 
who would assert that education is strongly anti-
inflationary because it contributes to produc
tivity through the development of human skills; 
that is, schooling produces the human resource 
which itself is a means of product ion (Jacobson, 
1974). Some of the unexplained annual eco
nomic growth of Western countries after Wor ld 
War II could not be attr ibuted to land (natural 
resources), labor (human services), or capital 
(produced means of product ion) alone. Some 
economists contended that education was 
responsible for the unexplained growth. The 
skills and knowledge possessed by people are 
resources. Others argue, however, that despite 
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efforts to account for this unexplained growth, 
the proport ion of unexplained growth remains 
high (Bowman, 1970). 

Nonetheless, educators must look for better 
ways to use the human and material resources 
made available to them in order to provide for 
effective and efficient programs and services. 

Providing an education for exceptional chi l 
dren is justif ied f rom an economic standpoint. 
Schools have access to an underdeveloped 
resource—the exceptional chi ld. Heretofore, 
they have not taken advantage of a potentially 
productive market. An earlier discussion of the 
benefit-cost analysis of educational programs 
for the mentally retarded lent support to the 
not ion that economic investment in the excep
tional chi ld pays dividends. Life-time benefits 
which are accrued to the economy by educating 
an exceptional child by and large wil l outweigh 
in varying degrees the cost of the education. 
The provision of improved programs and ser
vices for all handicapped youth capable of 
reducing their dependency on others and 
increasing their contr ibut ion to society is justi f i
able. 

Traditional social attitudes viewing the excep
tional chi ld as a deviate have fostered the prac
tice of exclusion or isolation f rom the main-
stream of the formal educational process. 
Emerging publ ic policy, as exemplif ied in recent 
federal legislation, dictates that education pro
vided the handicapped must be appropriate in 
the least restrictive alternative educational 
placement (US Congress, 1974). Consequently, 
exceptional chi ldren are being mainstreamed 
into the fabric of student l ife. In order to pro
vide appropriate educat ion, a cont inuum of 
special education organizational and instruc
tional strategies is offered in the educational 
setting to fit the educational needs of each child 
and the publ ic policy objective of student inte
gration, insofar as the handicap wil l allow. Flexi
ble programing presents an opportuni ty for 
practitioners and evaluators of special educa
t ion to examine various human and material 
resource configurations of the several delivery 
systems (e.g., regular classroom wi th consulta
t ion and regular classroom wi th resource room) 
in order to f ind the most product ive and eff i 
cient ways to accomplish educational objectives 
established for chi ldren classified along various 
categories of exceptionality and degrees of sev
erity. The evaluative technique of cost-
effectiveness analysis holds some promise. Ini t i -
atives in this area could serve as a catalyst for the 
entire educational communi ty. 

Education and General Conditions in the 
Economy 

The economy is ailing and the prognosis for the 
public schools is not good. How grim the pros
pects are and how the education community 
might respond are timely questions. (Ecker-Racz, 
1975, p. 19) 

The quotat ion is f rom a presentation made by 
economist and author L.L. Ecker-Racz at the 
1975 Annual National School Finance Confer
ence. The prognosis is not good due to this 
country's increasing dependence on other 
countries for raw material and energy for pro
duct ion and the vulnerabil i ty of prices to for
eign inf luence. Thus, a slow rate of economic 
growth is predicted. Economic growth or pro
ductivity is measured in output per man hours 
or gross national product. Technology and 
automation have assisted industry and agricul
ture in achieving rapid economic growth or 
productivi ty. The role of industry relative to the 
provision of human services has decl ined, and 
service industries (e.g., education) which are 
consumption or iented, have not been able to 
demonstrate their economic productivity. 

Impact of the energy crisis. Anderson (1975) 
examined the impact of the energy crisis on the 
nation's publ ic schools. He reported that the 
"nat ion's bad habits and the energy crisis have 
had serious consequences for the nation's edu
cational system" (p. 79). He revealed that, of all 
the space heating and cool ing energy con
sumed in the United States, 1 1 % may be attr ib
uted to the American school. The transporting 
of chi ldren to and f rom school each day con
sumes 500 mi l l ion gallons of gasoline annually, 
whi le driver training programs use 18 mil l ion 
gallons. Investigations revealed that school of f i 
cials were unprepared to handle energy prob
lems resulting in shortages and larger increases 
in costs. The impact is felt not only directly in the 
purchase of gasoline, but also indirectly in all 
school purchases that are produced by forms of 
energy. The effect may be a threat to the quality 
of educational programs unless there are 
increased allocations to education so that it wi l l 
be able to maintain resource levels dur ing infla
tionary periods. 

Inflation, The prospects for education in this 
inflationary spiral are not encouraging. Since 
education exhausts more state dollars than any 
other component of the budget, there wi l l be 
critical attacks on the amount and nature of 
educational spending. A report of a survey con
ducted by the Education Commission of the 
States (ECS) reported that " inf lat ion already has 
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taken a substantial bite out of numerous educa
tion programs, more than anticipated, and that 
the situation probably wil l get worse before it 
gets bet ter" (Jacobson, 1974, p. 9). 

Whi le the rate of inf lat ion dur ing the 
1973-1974 school year was estimated at 12%, the 
education agencies of 23 states reported a gain 
of less than 8% in total expenditures, irrespec
tive of revenue source for publ ic education in 
1974-1975. Any increase in expenditure has 
been eaten up by double digit inf lat ion. Nota
ble cutbacks in 34 states were in (a) the pur
chase of instructional materials, (b) new con
s t r u c t i o n , m a i n t e n a n c e , a n d r e p a i r s , 
(c) innovative and experimental programs, 
(d) extracurricular activities and athletics, 
(e) hir ing of personnel, and (f) transportation. 

Common steps to curtail costs have included 
strict l imitations on travel, centralized purchas
ing of supplies, streamlined bus scheduling, car 
pool ing, publications reductions, close evalua
t ion of new hir ing, and management workshops 
for administrators. The cries f rom advocates 
using the courts as an avenue of change have 
made education for the handicapped by and 
large immune f rom such cuts in 75% of the states 
reported (Jacobson, 1974). 

It is predicted that, in real terms, allocations to 
education wil l level off. This is in contrast to the 
past 15 years dur ing which education was 
viewed as a rapidly growing publ ic sector 
endeavor. A l though the increasing size of 
school enrollments has been a cause of the 
increase, the actual increase in expenditures has 
been 237% due to new and expanded programs, 
capital facilities, compensation to school per
sonnel, and a reduced pupil-teacher ratio (Cris-
man, 1974). 

At present there is a great dependence on the 
local real property tax to provide much of the 
revenue to run the schools. The tax cannot be 
depended on for increased revenues, however, 
due to publ ic resistance and its relative inf lexi
bility to price changes in the economy. It is also 
viewed as regressive and inequitable by its 
harshest critics. 

Other conditions. There are other economic 
conditions which are creating problems for 
education. Through the development of strong 
unions, teachers have demanded sizeable 
increases in salaries. It is noted that in almost all 
of the report ing states in the ECS study, salary 
and salary increases were consuming sizeable 
portions of annual budgets. As ment ioned earli
er, salaries for personnel traditionally have con
sumed 80 to 85% of the budgets in this labor 

intensive industry. Of course, commensurate 
with the rate of inflation has been a steady rise in 
the price per unit of other purchased resources. 

There appears to be some publ ic disenchant
ment with schools for it does not seem that 
increased spending has produced a quality edu
cation for their chi ldren (Ecker-Racz, 1975). To 
some, the steady decline in school enrollments 
might signal the need for reduced expenditures 
at a comparable rate. To date this decline has 
been less than 2%. Due to inflation and the phe
nomenon of economies of scale explained ear
lier, a comparable reduct ion is certainly not 
advised. 

In addi t ion, the citizenry is disturbed over the 
occurrence of teacher strikes and the increasing 
propor t ion of professional staff members who 
do not work directly wi th chi ldren. For exam
ple, there is an imperative to hire directors and 
supervisors of special education to coordinate 
the development of new programs and pro
grams of increasing size to serve new or inap
propriately served exceptional chi ldren. 

Federal Assistance to the States 

In light of the scarcity of economic resources, a 
national posture of fiscal austerity prevails. This 
has emerged at a t ime when federal and state 
courts have demanded the provision of pro
grams and services for exceptional chi ldren and 
the equalizing of educational opportuni ty for 
all chi ldren residing in a state. The wide dispari
ties which exist in the amount of dollars 
expended for each chi ld are to be reduced or 
el iminated. 

Whi le the total amount of federal assistance 
for education has steadily increased since 1970, 
the percentage of federal financial aid to educa
t ion , compared to state and local contr ibut ions, 
has been decreasing. The downward t rend in 
education's port ion of federal aid actually 
began in 1968. In that year federal aid dropped 
f rom a high of 16% to 15%. It has been decl ining 
ever since. In 1973 federal aid to education 
represented 10.1% of the total education dollar. 
The recent decrease has come at a t ime when 
the federal government greatly increased aid to 
states and local communit ies f rom 1972 to 1973 
to reflect its policy shift f rom categorical grants 
to federal revenue sharing (US Department of 
Health, Education, and Welfare, 1974). 

It must be noted, however, that the federal 
"a id to the states" category for the education of 
handicapped chi ldren (ESEA, Title Vl-B) 
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doubled between fiscal 1974 and 1975, f rom 
$47.5 mil l ion to $99.6 mi l l ion. In terms of the 
actual fiscal needs of states and local districts to 
meet the new mandates, however, this repre
sents but a minute fract ion of the total w i th 
which to implement and expand new state and 
local programs. 

Despite the cont inuing growth of federal 
funds for education of the handicapped, there 
wi l l probably not be appropriated in the next 
several years all the funds that are necessary to 
bail out the states as they attempt to meet man
dates for educating all handicapped chi ldren. 
The fiscal requirements of the states, nonethe
less, are not going to disappear. As a conse
quence of the present condi t ion of the econo
my and the probabil i ty that addit ional funds 
may not be appropriated to the total educat ion
al budget for some t ime, numerous battles may 
be waged wi th in the federal, state, and local 
educational communit ies for available funds. 

Under these condit ions, any increase in legis
lative appropriations or administrative alloca
tions to fund mandated programs for the handi
capped may cause a reduct ion in appropriations 
or allocations to other educational programs. 
One battle already has been waged in Congress 
when an unsuccessful attempt was made by sev
eral House members at the close of the 93rd 
Congress to reduce funds f rom federal " impact 
aid to the states" in order to increase the appro
priations to the disadvantaged and handi
capped (Ballard, 1974). 

State Assistance to Local Educational Agencies 

The social objective of equality of educational 
opportunity and legal factors of due process 
and equal protection of the laws have forced 
states to reexamine the economic aid provided 
to local educational agencies. Those areas sub
ject to scrutiny have been local fiscal ability and 
effort, and educational needs and cost. 

Local fiscal ability and effort. Earlier in this 
chapter, the concepts of fiscal ability and effort 
were introduced as strong determinants of a 
student's access to financial resources and 
equality of educational opportuni ty . Currently 
there is wide variation in ability and effort 
expended by local education agencies wi th in 
the United States. Unti l recently few controls 
were placed on the level of financial resources 
accessible to students to provide real equity. Fis
cal ability or capacity may be defined as the 
measure of fiscal bases which a taxing jurisdic

t ion is taxing or could tax to raise revenue for 
publ ic purposes. Tax effort relates to the degree 
to which the jurisdict ion is wi l l ing to use that 
capacity to raise revenue. Tax sources include 
the property, sales, personal income, corporate 
income, excise, and estate and inheritance 
taxes. 

The local property tax has been the major 
source of funds for local government operation 
including education. Property, income, and 
retail are unevenly distributed wi th in a state. 
This creates inequities in the capability of 
districts to f inance education. It forces low tax 
base districts (as measured by assessed valuation 
of property per pupil) to set a higher tax rate 
than high tax base districts in order to compen
sate for the tax base inequity (tax levied is equal 
to the tax base times the tax rate). In most cases, 
however, a district's per pupi l expenditure may 
only approach the state average. This inequity 
also exists between states and, in the case of one 
study, a relationship was found between the 
extent of services provided for exceptional chi l 
dren and the fiscal capacity of states (Thomas, 
1973b). 

Since education is unquestionably a funct ion 
reserved to the states, school districts—their 
boundaries and size—exist at the discretion of 
the state legislature. The state has the ability and 
responsibility to significantly reduce or e l imi
nate inequities. The consolidation or el imina
t ion of districts of inefficient size is one method. 
In fact, the number of school districts decreased 
f rom 95,000 to 18,000 nationwide between 1948 
and 1970 (Hooker & Muel ler , 1970; NEA 
Research, 1970a). Generally speaking, reorgani
zation of districts has not been sufficient. Subse
quent to court and legislative action, new for
mulas have been devised which allow the state 
to distr ibute funds on a proport ional rather than 
equal basis to compensate for the inequity. 

There are other legitimate reasons for distri
but ing funds in a proport ional manner to local 
districts. Population density factors, as related to 
economies of scale, have been recognized as 
one legitimate factor in the proport ional distri
but ion of state funds. A weight ing factor per 
pupi l is used to compensate for the higher edu
cational costs per pupi l experienced in rural 
areas. 

It is incorrect to assume that the educational 
needs of students enrol led in regular education, 
early chi ldhood education, programs for the 
disadvantaged, exceptional chi ld education, 
adult educat ion, and vocational education can 
be met by the allocation of equal dollars per 
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chi ld or that the distr ibut ion of students need
ing these programs is uni form between the 
jurisdictions of local educational agencies. The 
distr ibution and characteristics of the popula
t ion are not un i form due to populat ion mobil i ty 
and socioeconomic condit ions. Unti l recently, 
state distr ibution formulas have not recognized 
these differences and the burden has been on 
local agencies to pay excess costs. If the district 
was not wi l l ing or able to bear the burden, then 
it suffered the consequences of inappropriately 
serving its clients. 

POLITICAL FACTORS 

Berke (1973) and his associates at the Syracuse 
University Research Corporat ion examined the 
politics of school f inance reforms in Maine, 
Florida, Kansas, Utah, Minnesota, and Califor
nia. They found that certain factors could be 
associated wi th the passage of f inance legisla
t ion : (a) history of reform effort, (b) factors 
external to ordinary state educational decision 
making, (c) polit ical leadership, (d) a package 
of legislation consisting of a set of trade offs, and 
(e) fiscal surplus and general revenue sharing 
funds. 

In each case, there was a history of effort to 
reform educational f inance, such as a guberna
torial study committee in Florida or a legislative 
study committee in Kansas. A later legislative 
study committee in Florida consisted of power
ful legislators and a support staff of profession
als wi th expertise. Over several years publ ic and 
legislative opin ion was developed. In some 
cases, previous laws served as forerunners by 
altering the existent statutes, thereby setting the 
stage for major reform. In Utah the reform legis
lation was a consolidation of those forerunner 
provisions. 

Factors external to educational pol icymaking 
have facilitated change. In the 1971 Serrano v. 
Priest case, the California Supreme Court 
decreed a constitutional pr inciple: that the 
quality of publ ic education may not be "a func
t ion of the wealth of . . . [a pupil 's] parents and 
neighbors." The fact that there were major 
reforms in the publ ic school aid programs of 
eleven states dur ing the 1972-1973 legislative 
year suggests that l it igation had a substantial 
impact on the enactment of each (Grubb, 1974). 
There have also been a number of individual 
state cases which preceded or paralleled legisla
t ion. 

The National Educational Finance Project, the 
President's Commission on School Finance, the 

National Lawyer's Commit tee for Civil Rights 
under Law, the National Conference of State 
Legislatures (NCSL), and the Education Com
mission of the States have all contr ibuted 
knowledge of the status of school finance and 
suggested ideas for improvements. There also 
have been special studies in a number of states. 
The Legislators Education Act ion Project of 
NCSL was commissioned by the Maryland legis
lature to examine the state's special education 
aid payments to its county school districts and 
the quality of programs and services being pro
vided to exceptional chi ldren in those jurisdic
tions. 

An important factor has been the polit ical 
leadership f rom wi th in the state legislatures. 
Informed staff members of legislative education 
committees and legislators who became knowl 
edgeable of the various issues in educational 
f inance, and may have staked their reputations 
on the issues, were chiefly responsible for the 
changes. In some reform states, legislative lead
ers had previously served as chairpersons of 
education committees. In some cases, gover
nors had exerted a leadership funct ion. Gener
ally, state education agencies did not provide 
leadership, but they provided support in some 
cases to legislators and executive leaders. 

Finance legislation was "a package of mea
sures or the set of compromises which [was] de
veloped to bring together a winn ing coa l i t ion" 
(Berke, 1973). Berke concluded that finance 
reform bills alone would seldom involve 
enough interests to pass them. In Kansas, for 
example, after the revenues to each district 
were estimated f rom the proposed general for
mula, seven other bills were added to the 
reform bil l to compensate those legislators 
whose districts stood to lose by the formula. The 
governor added support after the legislators 
agreed to his corporate disallowance tax mea
sure. In Utah and Florida the tradeoffs were 
wi th in the bi l l itself, involving urban and nonur-
ban interests. 

Little tax legislation was required to fund the 
reforms, because every state picked up added 
first year costs f rom its available fiscal surplus or 
general revenue sharing money. 

In light of the f indings, Berke suggested a stra
tegy for change. The strategy is basically to 
develop a winn ing coalit ion behind a meaning
ful proposal. The coali t ion can be all inclusive, 
in which every major interest in the state is 
involved, or a min imum winning coalit ion can 
be established, i.e., a coalit ion which provides 
the lowest majority needed for passage. Asso-
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ciated with the coalit ion is its l ink to a special 
legislative study commit tee, commission, or 
research activity involving legislative leaders. 
Eight tactics were proposed which operate 
wi th in the broad strategy: 

1. Communicat ion of basic notions of school 
f inance to laymen. 

2. Work ing relationship between educational 
leaders and interest groups and legislators 
and their staffs. 

3. Coalitions between various educational 
interests and noneducational interest groups 
to widen the base of interest and support. 

4. A package of measures needed to pass legis
lation after considering the impact of the 
major piece of legislation on various inter
ests. 

5. A compromise on nonessentials or minor 
provisions. 

6. Provision for strategic increments on critical 
matters to be bui l t into the legislation to 
facilitate the improvement of legislation in 
future stages. 

7. Willingness to operate in the absence of per
fect data and bui ld in a data base system. 

8. Specifying what is meant by local control and 
status of prerogatives available under the 
new legislation. 

An analogy may be made between the f i nd 
ings of Berke wi th respect to major educational 
finance reforms in several states and a major 
reform movement in federal financial assistance 
for the education of handicapped chi ldren. The 
federal reform was conceived in 1972 when it 
was first introduced to the Congress. The f inan
cial needs for the education of exceptional chi l 
dren had been documented, for example, by 
the 1970 National Educational Finance Project's 
special study on the high costs of programs for 
exceptional chi ldren. The bill failed to become 
law at that t ime, but it served to create an aware
ness on the part of lawmakers and staff 
members of the Senate's Labor and Public Wel 
fare Commit tee and the House's Education and 
Labor Commit tee. In 1973 the Rand Corpora
t ion completed a report for the US Department 
of Health, Education, and Welfare on educa
tional and other services for handicapped youth 
which was widely circulated. 

The Counci l for Exceptional Chi ldren (CEC), 
which had been participating in the bill f rom its 
incept ion, teamed up wi th other organizations 
such as the National Association for Retarded 
Citizens. Close links were established between 
representatives of these national organizations 

and Congress. An amendment to Part B of the 
Education of the Handicapped Act, increasing 
aid to the states, was passed as an intermediate 
measure as part of the omnibus Education 
Amendments of 1974 (P.L. 93-380). These 
national organizations remained at the service 
of key members of both educational authoriz
ing and appropriat ing panels in Congress to 
provide updated information on status and 
needs. CEC had instituted a nat ionwide Political 
Action Network, in part to assist in promot ing 
the legislation. Other organizations similarly 
used their memberships. Recent favorable fed
eral and state court rulings on the issue of the 
handicapped child's right to a free publicly sup
ported education added fuel to the requests for 
federal financial support. 

As the movement gained momentum, the 
base of support was broadened to include the 
general education community. Organizations 
such as the Counci l for Chief State School Off ic
ers, the National Education Association, the 
National Association of School Boards, and the 
Committee for the Full Funding of Education 
(an organization of many varied educational 
interests seeking greater appropriations for 
education) have lent their support. Since these 
general education organizations also have a 
vested interest in certain aspects of the pending 
legislation dealing wi th funding formula, levels 
of funding, oversight activities, compliance 
mechanisms, and the f low of funds through 
state and local educational agencies to the child 
(known as a pass through), compromises were 
evidenced as the legislation moved through 
subcommittees, ful l committees, full chambers, 
and the conference commit tee on the issue. 

Many representatives and senators staked 
their reputation on the issue. The bi l l , common
ly known as S. 6, became P.L. 94-142 in 
November 1975. It provides a potential of over 
$1 bi l l ion of federal aid for education of the 
handicapped by 1981. For further details, see 
the discussion of P.L. 94-142 in this section. 

I I . THE COSTS OF SPECIAL EDUCATION 

The costs of special education cover a broad 
area in the literature. In order to discuss costs 
one must first grasp the concept of cost. Special 
education costs may be structured in several 
ways, according to the purpose for which one 
determines costs. In addi t ion, a taxonomy of 
special education costs permits a better visuali
zation and understanding of levels of cost speci-



ficity. Several different approaches have been 
taken to determine costs. 

CONCEPT OF COST 

Recent interpretations of educational costs 
(e.g., Thomas, 1971; Haller, 1974) depart f rom 
the tradit ional view of costs as only "program 
expenditures." These recent interpretations 
stem f rom the basic economic question of how 
to allocate resources in scarce supply. By con
suming resources in one manner, those same 
resources are not available for consumption in 
alternative ways. In short, costs may be viewed 
as benefits given up rather than benefits 
received, by choosing to use them in one 
manner rather than another. Benefits foregone 
(lost) are called opportuni ty costs. Some cost 
considerations may not entirely be monetari ly 
estimatable. 

THE STRUCTURE OF SPECIAL EDUCATION 
COSTS 

The structure of a cost model for special educa
t ion should depend on the analytical purposes 
for which the model wi l l be used. Its structure 
should reflect the complexity of what the model 
represents, the precision with which resource 
consumption is or can be known, and the deci
sion maker's requirements for informational 
accuracy on questions of cost. 

A Structure Sensitive to Cost Variations 
between Severity and Type of Exceptionality 

McClure (1975) provided a cost structure for 
special educat ion, the elements of which are 
sensitive to and reflect sources of variation in 
costs between the severity and type of excep
tional condi t ion (see Figure 1). 

Expenditures on the severely handicapped 
are higher than outlays to serve students wi th 
milder handicaps. Cost categories sensitive to 
special education resource use wi l l reflect the 
differential costs by category associated wi th 
the severity of handicapping condit ions. The 
cost for instructional supervision wi l l be reflect
ed in staff-student ratios and differential costs. 
The degree of support staff intervent ion wi l l 
also be demonstrated. Other unusually high 
costs are associated wi th publ ic service catego
ries to provide transportation, food , health, and 
facilities, particularly since some exceptional 
chi ldren require the use of special or residential 
facilities. 

Note. From "Alternative Methods of Financing Spe
cial Education" by W.P. McClure, journal of Educa
tional Finance, 1975,1, 42. 

Total cost variations and variations by cost 
category may also be observed by program 
category (e.g., educable mentally retarded, vis
ually handicapped, special learning disorders). 
It has been observed, for example, that pro
grams for the gifted and for the speech handi
capped are much less expensive than programs 
for the physically and auditori ly handicapped 
chi ld. The reasons for such variation can be 
obtained through cost analysis. 

A Structure Sensitive to Cost Variations 
Between Special and Regular Education 

When an assessment of program cost configura
tions between regular, special, and other edu
cational programs is necessary, then a cost 
structure wi th elements common to all pro
grams is required for comparabil i ty. Such is the 
case with the cost element structure provided in 
Figure 2. Such a structure, however, obviously is 
not as descriptive of the resource configuration 
of special services offered by special education. 
By using the format in Figure 2, comparisons can 
be made between the needs of chi ldren, types 
of programs designed to meet those needs, and 
the required level of program funding. 
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Figure 2 

Components of Special and Regular Education Costs 

Management 
Administration 
Clerical and 

secretarial 
Instruction 

Teachers 
Teacher aides 

Instructional 
Support 

Supplies and 
equipment 

Guidance and 
counseling 

Other 
Institutional 
Operations 

Operating and 
maintenance 

Fringe benefits 
Other 

Services 
Health 
Food 

Transportation 
Cost per pupil 
in ADM 

TOTAL 
Current 

operation 
Transportation 

Cost per pupil 
transported 

Capital outlay/ 
ADM 

Debt service/ 
ADM 

Teacher-pupil 
ratio 

Square feet of 
classroom space 
per pupil 

Regular 
program 

cost 

(1) 

Regular 
program 
cost per 
pupil 

(2) 

Special 
program 
cost by 
category 
of excep
tionality 

(3) 

Special 
program 
cost per 
pupil by 
category 
of excep
tionality b 

(4) 

Cost differ
ential per 
pupil or 
excess 
cost 

(5) 

Cost index 
of special 
to regular 
program 

(6) 

Note From Educational Programs for Exceptional Children- Resource Configurations and Costs [National Educational Finance 
Pro|ect Study No. 2), by R. A. Rossmiller, J A. Hale, and L. Frohreich, Madison: Department of Educational Administra
t ion, University of Wisconsin, 1970, p. 256 
a Costs of regular education divided by FTE (full time equivalency) of pupils in regular education. (FTE = 10 r Students 
assigned to program ful l time.) 

Costs of special education divided by FTE of pupils in special education. 
Column 4 minus column 2 
Column 4 divided by column 2. 
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A TAXONOMY OF SPECIAL EDUCATION 
COSTS 

Perhaps the best way to visualize and under
stand the costs of special education is to con
ceptualize a taxonomy of special education 
costs in the form of a pyramid as in Figure 3. 

Figure 3 
A Taxonomy of Special Education Costs 

The costs of individual "bu i ld ing b lock" 
resources when mixed together comprise var
ious funct ional or organizational unit costs 
wi th in identif iable programs. Total program 
costs for each category of exceptionality are 
made up of functions or organizational units. 
Total program costs can be viewed f rom the 
perspective of a "severity of cond i t i on " classifi
cation wi th in categories of exceptionality or by 
the various delivery systems that may be 
employed to deliver categorical programs. 

Costs of "Building Block" Resources 

The most f inite cost categories are by the specif
ic human and material resources consumed in 
program and service delivery. Haller (1974) 
categorized these as the "bu i ld ing blocks" of 
costs. They are t ime, space, equipment , and 
supplies. 

Time refers to that period dur ing which 
human resources are being expended on par

ticular special education activities. Human 
resources include the t ime of staff, students, 
and volunteers. Time may be converted to do l 
lars in the case of personnel salaries. However, 
salaries are not inclusive of all variations in com
mitted personnel t ime required by the nature of 
various delivery systems. Al l t ime, whether 
monetary or nonmonetary, is a legitimate cost. 
In addi t ion, personnel t ime commit ted to one 
activity is always at the expense of t ime commit
ted to another activity (foregone opportuni ty 
costs). Students' t ime may be translated into 
costs for students who could be expected to be 
employed if they were not in school. Otherwise, 
t ime consumed dur ing and beyond regular 
school hours may be measured in student 
instructional hours obligated by a program. As 
wi th staff t ime, whi le a student is engaged in one 
activity, he cannot participate or is l imited in his 
participation in other activities. That is a legit i
mate cost and is referred to as foregone learn
ing. 

Space refers to the amount of use of resource 
rooms, offices, clinics, and other facilities con
sumed by a program. It may be measured in per 
student hour cost. Components of facility cost 
include interest on debentures (unpaid debt), 
imputed (foregone) interest on equity, depreci
ation (annual decrease in value), maintenance, 
and overhead (light, power, and heat) (Thomas, 
1971). 

Equipment costs should be prorated to pro
grams over the item's expected life span. Com
ponents include imputed interest, mainte
nance, and depreciation (Thomas, 1971). 

The cost of supplies can be found by adding 
together the annual cost of each different unit 
of purchase. The annual cost per unit is estimat
ed by mult ip ly ing the number of units by the 
price per unit and div iding the product by the 
item's estimated life span in years. The average 
cost per pupi l served by the special education 
program may be determined by dividing the 
total cost for supplies by the number of pupils. 

Costs of Functional or Organizational Units 

Traditionally, resource expenditure categories 
in school district budgets are by l ine-i tem func
t ion or organizational unit such as instruction, 
pupi l personnel services, transportation, and 
food services. A cost structure may be made 
more detailed by listing objects wi th in each 
funct ional or organizational category. Objects 
include purchased services, supplies and capital 
outlay, and other expenses. An object may or 
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may not be specific enough to be considered a 
resource. 

These funct ional or organizational units may 
not be listed under identif iable programs, but 
rather may include costs across all programs. In 
order to analyze program costs, a procedure 
known as a crosswalk is performed to separate 
out funct ional or organizational costs by excep
tional program category. 

Rossmiller and his associates (1970) compared 
special education expenditures by functional 
categories, as shown in Figure 2. Salaries for 
teachers and teacher aides, which compose the 
funct ion of instruct ion, were the largest single 
expenditure. Transportation costs for the physi
cally handicapped were very high. Or thoped i -
cally impaired chi ldren require specially 
equipped buses. Where transportation costs 
were minimal, the transportation of handi
capped pupils was a parental responsibility. 
Instructional support was an expensive compo
nent since guidance, counseling, and rehabi l i 
tation personnel, psychologists, therapists, doc
tors, and nurses were widely used. 

Expenditures for operation and maintenance 
were directly related to class size. Since special 
education classes used regular classrooms, and 
teacher-pupil ratios were lower than for regular 
education, a larger square footage per child 
existed which increased operations and mainte
nance costs per exceptional chi ld. 

In a related study, Bentley (1970) found that 
expenditures on administrat ion, fr inge benefits, 
instructional supplies and equipment , opera
t ion and maintenance, supportive services, 
teachers, teacher aides, and transportation all 
contr ibuted significantly to cost differentials in 
functional categories between special and reg
ular education. Only expenditures for clerical 

and secretarial and food services did not seem 
to make a difference. There were great varian
ces between school districts in the degree to 
which categories contr ibuted to the dif feren
t ial, however. 

Clemmons (1974), in a study of six Minnesota 
school districts, obtained similar results to Ross-
miller and Bentley. He also found that noncert i -
f ied staff salary benefits and salaries of other 
noncert i f ied personnel did not contr ibute to 
the cost differential. 

Costs of Categorical Exceptional Programs 

A preponderance of research into the costs of 
special education has focused on examining 
expenditures by categorical program. In 1970, 
Rossmiller, Hale, and Frohreich conducted a 
National Educational Finance Project (NEFP) 
special study. The study sought to determine 
cost differentials associated with educational 
programs for the various categories of excep
tional chi ldren relative to the costs of the regu
lar school program provided for normal chi l 
dren. The determinat ion of relative costs and 
cost indices was based on the current practice of 
states and their local districts regarded by 
authorities in special education as leading in the 
provision of educational programs for excep
tional chi ldren. 

Wi th every exceptionality, the median per 
pupil costs exceeded those for regular educa
t ion. Thus the education of exceptional chil
dren involves excess costs in varying degrees. At 
the t ime of the study, the median per pupil 
expenditure across all districts was $655. The 
total per pupi l costs and excess costs for various 
exceptionalities are shown in Table 3. 

Table 3 
Per Pupil and Excess Costs by Exceptionality 

Category of exceptionality 
Annual per pupil 

expenditure 

Excess cost 
(cost differ

ential) 

Gifted $ 809 
Educable mentally retarded 1,316 
Trainable mentally retarded 1,627 
Auditorily handicapped 2,103 
Visually handicapped 2,197 
Physically handicapped 2,113 
Speech handicapped 799 
Special learning disorders and neurological handicaps 1,757 
Emotionally disturbed 1,683 
Multiply handicapped 1,941 

5 154 
661 
972 

1,448 
1,542 
1,458 

144 
1,102 
1,028 
1,286 
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A cost index is the ratio of average per pupil 
expenditure for chi ldren in a category of excep
tionality to the average per pupi l expenditure 
for chi ldren in a basic regular elementary pro
gram. Cost data were gathered wi th in each 
district by specific educational programs for a 
given category of exceptionality and by pro
grams for normal chi ldren. In order to provide 
comparable data, a un i form program cost and 
element format was developed which required 
the reconstruction of district cost data. It was 
suggested that the median cost index be used as 
the soundest basis for fiscal planning and fore
casting, for it tends to reflect what might be 
termed average practice in that set of districts. 
The median cost index ranged f rom 1.14for pro
grams for the intellectually gifted to 3.64 for 
programs for the physically handicapped. A t t h e 
t ime of the NEFP study, most districts were oper
ating self contained programs. 

Other studies have been conducted, most of 
which have used the NEFP methodology, and 
tend to support its relative cost findings (see 
Table 4). 

The Costs of Delivery Systems 

The placement of exceptional chi ldren into the 
least restrictive environment requires the avail-
ability of a cont inuum of services. The educa
tional placements of these chi ldren is a func
t ion of the type and severity of handicapping 
condi t ion as conceptualized in the framework 
by Reynolds shown in Figure 4. 

Wi th the trend now toward the mainstream-
ing of handicapped chi ldren, it wou ld be ad
vantageous to determine the differential cost of 
various delivery systems used wi th in an ident i 
f ied category of exceptionality as shown in Fig
ure 4. The resultant cost determinations wou ld 

a Rossmiller, R A , Hale, A , & Frohreich, L. E. Educational Programs for Exceptional Children- Resource Configurations and 
Costs (National Educational Finance Pro|ect Study No. 2). Madison University of Wisconsin, 1970 

Jones, P R , & Wilkerson, W. R. Special Education Program Cost Analysis Bloomington- Department of School Adminis
trat ion, Indiana University, 1972 

Sorenson, F W. A Cost Analysis of Selected Public School Special Education Systems in Illinois Springfield, IL : Office of 
the Superintendent of Public Instruction, 1973. 
d Snell, D. E. Special Education Program Cost Analysis for Three Selected School Corporations in Indiana. Unpublished 
doctoral dissertation, Indiana University, 1973 

Clemmons, A L. An Assessment of Cost Variations in Selected Exemplary Special Education Programs in Six Selected 
Minnesota School Districts. Unpublished doctoral dissertation,University of New Mexico, 1974 

School Finance-Special Projects Section, Office of the Commissioner of Education, Texas Education Agency. Educational 
Program Cost Differentials in Texas [Prepared for the Governors Office of Educational Research and Planning). Austin- Texas 
Education Agency, 1975. 
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Figure 4 
A Framework for Considering 

Some Issues in Special Education 

Note. From "A Framework for Considering Some 
Issues in Special Education" by M.C. Reynolds, Excep
tional Children, 1962, 28, 367-370. Copyright 1962 by 
The Council for Exceptional Children. 

have implications for more effective financial 
planning and distr ibut ion of funds. 

Clemmons (1974) calculated median per pu
pil costs and cost indices according to different 
delivery systems wi th in categories of excep
tionality in six Minnesota school districts. M e 
dian delivery system indices across all excep
tionalities were: (a) regular classroom wi th spe
cial consultant, 1.86; (b) regular classroom wi th 
it inerant teacher, 1.50; (c) regular classroom 
with resource room, 2.00; (d) part t ime special 
education classroom, 1.66; (e) self contained 
classroom, 1.67; and (f) homebound or hospital
ized instruction, 1.34. 

Costs by Severity of Exceptional Condition 

McClure, Burnham, and Henderson (1975) ana
lyzed operating instructional expenditures in 23 
cooperating school districts. They found that 
wide variations in cost differentials existed w i th 
in districts for the same categorical program for 
exceptional chi ldren. They concluded tha t " t he 

wide variations in cost differentials reflect the 
variations in severity of handicap among pupils 
of every category except the most extreme 
cases" (p. 15). Expenditures on the severely 
handicapped are higher than outlays to serve 
students wi th milder handicaps, because they 
require greater supervision. This is reflected in 
the lower staff-student ratio and higher costs. 
They also require greater intervention of sup
port staff. Other unusually high costs are asso
ciated wi th publ ic service categories to provide 
transportat ion, food , health, and facilities, since 
the severely handicapped require the use of 
special or residential facilities to a greater extent 
than chi ldren wi th mild exceptionalities who 
wi l l be appropriately using services available to 
nonhandicapped pupils almost entirely. 

METHODOLOGY FOR DETERMINING COSTS 

Studies of the costs of special educat ion, for the 
purpose of forecasting f inancing need, have 
relied on a determination of excess cost esti
mates and cost indices based on the best known 
practice of exemplary programs. A recent 
approach suggests that financial need should be 
projected on the basis of educational need. 
One organization has proposed the use of a cost 
accounting model to compare special and regu
lar education costs and planned and actual 
expenses. 

Excess Costs and Cost Indices Based on Current 
Best Practice 

Since 1970, when the National Educational 
Finance Project special study on the costs of 
programs for exceptional chi ldren was pub
lished (Rossmiller et al., 1970), several studies 
have, for the most part, replicated its proce
dures (Jones & Wilkerson, 1972; Snell, 1973; 
Texas Education Agency, 1975; Sorenson, 1973; 
Clemmons, 1974). 

In these studies exemplary districts were 
chosen, by reputation nat ionwide or statewide 
or f rom demographic strata wi th in a state, as 
representing the current best practice. In most 
cases the costs of special education are con
tained in traditional l ine-item expenditure cate
gories of school district budgets. Consequently, 
the costs of special education must be isolated 
and transferred to a uni form program cost and 
element format. Some costs, unl ike most 
instructional costs, cannot be directly charged 
to special education—costs such as transporta-
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t ion , capital outlay, and debt service. These 
costs are usually apport ioned to special educa
t ion on a per pupi l basis. 

In these studies special education costs have 
been compared to regular education costs per 
full t ime equivalent student. Cost indices were 
then calculated dividing the per pupi l costs for a 
category of exceptionality by the per pupil costs 
for a basic regular elementary education pro
gram. The excess cost of exceptional chi ld pro
grams is the cost differential between special 
and regular education programs. 

Studies of this nature have laid the ground-
work for more definit ive studies. The limitations 
that are inherent in them should be recognized 
(Rossmiller & Moran , 1973). The costs of special 
education programs represented the "cu r ren t " 
best practice at one point in t ime and not neces
sarily desirable practice or the practice of 
districts selected on some predetermined crite
ria of quality. Actual costs are a funct ion of level 
of funding rather than need. Most programs 
were not distinguished by the delivery system or 
systems employed wi th in categories of excep
tionality which appear to cause great variation 
in costs. 

Most studies encountered noncomparable 
and unavailable data. Precision is lost when cost 
data must be (a) reconstructed to fit into a uni
form program cost and element structure, (b) 
allocated or prorated to any number of pro
grams, (c) guessed at, or (d) estimated by more 
than one person or one team of people work ing 
together. Descriptions of programs and criteria 
for eligibility vary among school governmental 
units. In mainstreamed programs there is the 
problem of parceling out the t ime and resour
ces devoted to special educational services. 
Whi le statewide generated cost indices may be 
important predictors of costs for statewide plan
ning purposes, they represent averages and do 
not reflect local condit ions which should be 
considered when allocating funds to local dis
tricts wi th in a state. A cost index may mask inef
ficient programs. Costs wil l differ between dis
tricts for identical programs due to differences 
in pupil-teacher ratios, the number of students 
needed to operate at maximum efficiency, and 
the cost per unit of purchased professional per
sonnel and other resources. 

A question arises as to the exactness of the 
required cost determinations. If all handi
capped chi ldren are to be educated in their 
least restrictive environment, then in order to 
determine costs accurately in the professional 
accounting sense, it wou ld require observing 

and recording the resource consumption of 
each individual exceptional chi ld. Adding to the 
problem of accounting is the trend away f rom 
the conventional classroom toward individual
ized student programs containing any number 
of student grouping patterns and differentiated 
staffs, that is, a f lexible delivery system. This 
implies resource consumption that is different 
for each student. Under such condit ions, 
obtaining approximate local costs may be suffi
cient for state planning and fiscal distr ibution 
purposes. 

Several points should be kept in mind when 
investigating differential costs. It may be wise to 
select school districts or programs on the basis 
of a predetermined standard of operation to 
avoid the inclusion of inefficient regular and 
exceptional programs. Programs that are start
ing up should be distinguished f rom those that 
are ongoing, since the costs of implementat ion 
can greatly increase annual costs. In order to 
ensure that cost data are collected uniformly 
and comparably, a single individual or team of 
individuals should make value judgments when 
transforming the district's tradit ional l ine-item 
budget or program budget format to the com
mon program budget. The manner in which 
indirect costs are charged against regular and 
special programs can have a significant effect on 
the amount of excess cost and, subsequently, 
the size of the cost indices. The costs of pre
school programs for handicapped children 
should be estimated, since many states have 
directed local districts to operate such pro
grams. 

An Excess Cost Approach Based on Need 

The Counci l for Exceptional Chi ldren convened 
the Air l ie House Conference in 1973 in response 
to the growing interest in the use of the excess 
cost approach to reimbursing school districts 
and the growing awareness that no really pre
cise concept exists of what constitutes excess 
cost. A step by step method was developed 
(Taylor, 1973) for determining excess school lev
el costs by delivery systems with in categories of 
exceptionality: 

1. A program delivery system model is ident i 
f ied as a basis for special education pro
graming. 

2. A set of incidence figures is adopted. 
3. Using school census data and incidence 

figures, the number of exceptional chi l 
dren is determined by category of excep
tionality. 
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The percentage of chi ldren wi th each type 
of exceptionality who should be served by 
each delivery system is estimated. 
By applying the percentages obtained in 
step 4, the actual number of chi ldren to be 
served by each delivery system is deter
mined. 
Appropr iate pupil-teacher ratios for each 
delivery system wi th in each category are 
established. 
Criteria for determining costs are estab
lished for each delivery system and each 
category of exceptionality. 
a. For programs which offer special edu

cation services as supplements to regu
lar education, such as regular class
room wi th special consultation to the 
teacher, regular classroom wi th it iner
ant teacher, and regular classroom 
wi th resource room, the addit ional 
(incremental) costs of supplementary 
services—primarily the costs of per
sonnel, travel, educational supplies, 
and materials—are established. 

b. For programs which offer special edu
cation services as substitutes for regu
lar education in the regular school 
bui ld ing, such as part t ime or ful l t ime 
special educat ion, the total cost of 
serving handicapped chi ldren which 
may be expected to differ f rom the 
costs of educating regular chi ldren is 
established. 

c. For programs which offer special edu
cation services as substitutes for regu
lar education outside the regular 
school bu i ld ing, such as special day 
school, homebound instruction, resi
dential school, or hospital, the total 
costs of serving handicapped chi ldren 
are established. 

It must be remembered that costs 
established in (a) and (b) are partial 
costs. They do not include any prora
tions or allocations of joint costs, that 
is, those shared joint ly between special 
and regular education such as opera
t ion and maintenance of buildings, 
principal's salary, and so for th . 

In order to estimate systemwide 
costs of the total special education pro
gram, there must be added both 
administrative and program cost items 
such as the salary of the district director 
and supervisors of special educat ion, 
c u r r i c u l u m research , sys temwide 

instructional services, and so for th . 
8. Regular education costs are compared to 

the costs of special education programs by 
the fo l lowing process: 

a. Obtain a school district's present oper
ating budget. 

b. Determine present 7a, 7b, and 7c costs 
included in (a) and also systemwide 
special education costs included in (a). 

c. Subtract (b) f rom (a) to give "base reg
ular costs." 

d. Calculate the replacement costs for (b) 
programs as fol lows: 

(1) Divide the base regular costs by the 
number of chi ldren enrol led in reg
ular education plus the number of 
exceptional chi ldren enrol led in 
regular classrooms (equals per pup
il cost of regular education). 

(2) Mul t ip ly (1) above by the number of 
chi ldren enrol led in part t ime or ful l 
t ime special classes. This gives the 
"replacement cost" for these chi l 
dren, that is, the cost of educating 
them if they were not special. 

e. Add the replacement costs for pupils in 
part or ful l t ime programs to the base 
regular costs (c) to give the adjusted 
base regular costs, that is, the costs of 
providing service to all chi ldren if they 
did not require any special education 
services. 

f. Adjust the adjusted base regular costs 
due to differences between the school 
district's actual enrol lment pattern and 
the estimates of what the enrol lment 
pattern should be f rom earlier steps. 

g. Add to (f): 

(1) The fu l l costs of educating chi ldren 
outside of the regular school set
ting. 

(2) The supplementary costs of chi l
dren receiving special assistance in 
the regular classroom. 

(3) The difference between part t ime 
or full t ime special education costs 
and replacement costs mult ipl ied 
by those who should be in part t ime 
or full t ime special education pro
grams. 

(4) Estimates of systemwide special 
education costs required by the 
pattern of special education ser
vices. 
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A Special Education Cost Accounting Model 

Ernst and Ernst (1974) proposed a cost account
ing technique which purported to be applicable 
to both regular and special education across all 
jurisdictions. The technique would allow for the 
analysis of variations in expenditures as a result 
of the differences in the units of education 
planned to have been delivered as compared to 
the units actually del ivered, and/or as a result of 
the difference in the price estimated to be paid 
for a unit as compared to the actual price paid. 

The Ernst and Ernst Student Educational Unit 
(EESEU) is the unit of service measure. It defines 
each unique educational activity, such as 
classroom instruction in mathematics, in terms 
of units of service. Each 10 minute period is a 
unit of service. 

EESEU's are grouped into three activity cate
gories: instructional, hold ing (supervision of 
the child exclusive of instruction), and service 
(delivery of a service to the child). The total rate 
for each EESEU is composed of four compo
nents of 10 minutes of costs ident i f ied as pr i 
mary, secondary, tertiary, and quarternary, de
veloped for the purpose of associating specific 
kinds of costs necessary to deliver each EESEU. It 
is recognized that dif ferent kinds of costs are 
assigned or allocated on varying bases. 

The primary rate for each EESEU includes only 
the cost of the person most directly responsible 
for a given activity. The secondary rate includes 
the cost of personnel other than the primary 
person, books, equipment, and consumable 
supplies required in order to deliver a unit of 
service. These costs may be directly associated 
with an EESEU (i.e., assigned) or indirectly asso
ciated (allocated or prorated). Districtwide and 
school administrative costs related to the deliv
ery of a unit of service comprise tertiary rates. 
Included in this group are the allocation or pro
ration of salaries of administrative or contractu
al service personnel, travel, supplies, and fr inge 
benefits. The quarternary rate component 
represents certain items of occupancy cost allo
cated and related to each EESEU. Included in 
this component are distr ictwide and school 
operations and maintenance expenses, con
tractual services, supplies, heating and util it ies, 
depreciat ion, and so for th. An individual card is 
used to record the costs of each EESEU. 

A number of subsidiary records are needed in 
order to develop the information required for 
tracing the variance f rom planned costs. Varian
ces can be traced to changes in student enrol l 
ment, resource mix consumpt ion, and price 

changes occurr ing dur ing actual curricular 
operat ion. 

The Ernst and Ernst model was not designed 
to take cognizance of costs as they reflect future 
needs. As such the system is more a manage
ment control tool than a planning aid. The cost 
of cost accounting both in t ime and money 
would be high, which raises a question as to the 
model's cost-effectiveness. The model does not 
recognize that if exceptional students are to be 
educated in their least restrictive alternative, 
then they wil l be receiving instruction in the 
regular classroom setting. Costs are not 
accounted for in this model by recording the 
activities of exceptional chi ldren in order to 
parcel out resources that these students con
sume. Rather, the costs are accounted for in 10 
minute blocks of t ime wi thout regard to the stu
dents receiving educational services. Thus, the 
model does not distinguish special f rom regular 
education costs. 

As ment ioned previously, the problem of 
accounting is increased by the trend away f rom 
the conventional classroom to individualizing 
student programs, varying student patterns dai
ly, team teaching, and differentiated staffing. In 
these situations, an accounting of pupi l at
tendance and capacity, class t ime, teacher t ime, 
and use of resources would be not only expen
sive but next to impossible. If not conducted 
properly it would defeat the purposes of 
accounting, and it may not be any more accu
rate than present methods for approximating 
differential program costs. In this model some 
costs are assigned, whi le others are allocated or 
prorated to an EESEU which requires an educat
ed guess anyway. 

I I I . GOVERNMENTAL FUNDING PATTERNS 
FOR SPECIAL EDUCATION 

Federal, state, and local agencies have legal pro
visions or procedures to finance local educa
t ional programs and services. In recent years, 
the impact of reimbursement patterns has gen
erated a great deal of attent ion. At issue is the 
impact of such reimbursement patterns on pro
grams and services for handicapped chi ldren. 
Do such patterns promote or support appro
priate or inappropriate programs and services 
for handicapped children? On the basis that 
each handicapped chi ld should be educated in 
his or her least restrictive environment, the 
manner in which funds are allocated should not 
dictate the provision of services and should not 
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reward inappropriate services. Some evidence, 
however, has been found which indicates that 
inappropriate programs and services have been 
fostered. 

In this section, federal and state funding pat
terns wil l be described and cr i t iqued as they 
relate to appropriate programing for except ion
al chi ldren. 

FEDERAL FUNDING PATTERNS 

Federal aid provides programs for the direct 
education of handicapped students, instruc
tional support, and research, (Kakalik et al., 
1973). Methods of fund ing for these purposes 
may be classified as (a) ful l support, (b) partial 
assistance grants, (c) grants based upon formula, 
or (d) setaside. 

Full Support 

The federal government sponsors four schools 
for the deaf in order to provide a diversified 
educational program of high quality. Econo
mies of scale prevent this at most state levels. 
Parts C and D of the Education of the Handi
capped Act (EHA) are aimed at a specific disabil-
ity or age group and provide regional model 
centers for deaf-bl ind chi ldren. An early educa
t ion demonstration program for handicapped 
chi ldren is sponsored completely by the federal 
government. It also pays 90% of other experi
mental preschool programs. 

Part G of the act supports model centers for 
chi ldren with specific learning disabilities, to 
include research and personnel training. 
Regional resource centers, which concentrate 
on curr iculum development and to some extent 
on research and training personnel, aid the 
teacher in the classroom and are ful ly funded 
under EHA-C. EHA-F provides for centers to 
serve as clearinghouses of media and media 
related research. The American Printing House 
for the Blind manufactures books and other 
materials, and the Library of Congress operates 
a free loan service to other libraries of books 
and magazines in braille and on records. Pro
grams that are completely funded are justif ied 
on the basis of economies of scale and the 
" internal izat ion of externalit ies." (Internaliza
t ion of externalities implies that strong argu
ments can be made for large federal expendi
tures rather than state or local spending on 
locally based projects where the entire nation 
or segments of the entire nation receive a 
benefit.) 

Partial Assistance Grants 

The Higher Education Amendments of 1968 
(P.L. 90-575) provide grants to assist colleges and 
universities to develop programs for the disad
vantaged in order to compensate for the under
investment in this populat ion group. Included 
in the def ini t ion of disadvantaged are students 
wi th physical handicaps. Part D of EHA makes 
available fellowship grants to students to pursue 
careers in special education and to colleges for 
program development. These grants recognize 
the national benefits derived f rom personnel 
training due to teacher mobil i ty. 

Formula Grants 

Part B of the Education of the Handicapped Act 
(Title Vl-B of ESEA) provides grants to the states 
based on the number of chi ldren in a state 
between the ages of 3 and 21 to support the 
ini t iat ion, expansion, or improvement of pro
grams f rom preschool through high school. P.L. 
89-313 amended Title I of the Elementary and 
Secondary Education Act. It provides grants to 
the states to support handicapped chi ldren in 
state operated or supported schools. The alloca
t ion is equal to 40% of average per pupil expen
diture in a state or the nat ion, whichever is 
more, mult ipl ied by the number of eligible 
handicapped children in average daily at
tendance in those schools. Whi le EHA Part B is 
intended to stimulate programs and services 
through demonstrat ion, the purpose of P.L. 89-
313 is to redistribute resources and provide 
basic support to assist in the provision of ade
quate services. 

Setaside 

Title III of the Elementary and Secondary Educa
t ion Act provides funds for the development 
and establishment of exemplary and innovative 
educational programs. The language of the leg
islation stipulates that 15% of a state's al lotment 
must be spent on the education of the handi
capped. Handicapped chi ldren must comprise 
10% of the enrol lment in the Headstart pro
gram. This does not mean, however, that 10% of 
the funds must be spent on the handicapped. 
The Vocational Educational Act of 1963 was 
amended in 1968 to provide that 10% of the 
funds allotted to each state must be spent on the 
handicapped in vocational educational pro
grams. 
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STATE FUNDING PATTERNS 

Attent ion has been directed in recent years to 
the various distr ibution patterns of state funds. 
At issue is the extent to which these programs 
support the needs of exceptional chi ldren. This 
is appropriately preceded here by a discussion 
of the relationship between general and special 
education f inance, the objectives of state 
finance reforms, and criteria and development 
of special education funding. 

Relationship Between General and 
Special Education Finance 

Henderson (1973) offered a goal for special edu
cation finance which clearly emphasized the 
independence between general and special 
education f inance: 

If each state is to reach the point where every 
school age child is receiving the best possible 
education in accordance with his needs, we will 
need to develop a program of financing special 
education programs to be developed throughout 
the state, regardless of variances in population 
density, prevalence of handicapping conditions, 
wealth of district, etc. Such special education 
financing must be carefully related to the general 
state school financing plan so as to prevent 
underpayment or overpayment of cost differen
tials of the special education programs. 

Methods of funding should complement 
educational program policy decisions and, 
therefore, should be made subsequent to those 
policy decisions. When funding patterns are 
established in advance of policy decisions, there 
are usually adverse effects on service alterna
tives, resource configurations, placement, and 
administrative organizat ion; for example, the 
existence of only segregated special education 
classes. Economic incentives inf luence local 
decisions. Comprehensive planning which con
siders policy, goals, programing, costs, fund 
needs, and allocation formulas in that order are 
encouraged (Bernstein, Hartman, Kirst, & Mar
shall, 1974). 

Objectives of State Finance Reform 

As has been repeatedly ment ioned, special edu
cation wi l l be significantly affected by state 
finance reforms. Hickrod, Yang, Hubbard, and 
Chandhari (1975) selected four criteria for eval
uating Illinois f inance reforms. The criteria, 
which are operat ional, measurable, and re-
searchable, are (a) permissible variance, (b) fis

cal neutrality, (c) reward for effort, and (d) aid 
to urban areas. 

Permissible variance is based on the wi l l ing
ness of courts and legislatures to allow a certain 
amount of inequality in either the inputs or out
puts of the educational process. This variance 
can be viewed in two ways. A coefficient of vari
ation statistic may be employed which specifies 
a range of allowable inequality wi th in an entire 
distr ibution of hypothetical per pupi l expendi
tures. Those who argue that this promotes a 
regression to mediocrity might be amenable to 
the second approach—essentially a " level ing 
u p " not ion which focuses on the distr ibution 
below the median expenditure or arbitrary 
value. This allows " l igh thouse" districts to 
expend higher amounts of money per chi ld to 
promote higher levels of educational services 
and innovations which eventually tr ickle down 
to other districts. The first approach is egalitar
ian whi le the second is more l ibertarian. 

Recent lit igation over the inequality in educa
tional opportuni ty created by state school 
f inance programs (discussed in an earlier sec
tion) has generated the cr i ter ion of fiscal neu
trality. It wou ld appear that permissible variance 
could be viewed as a component of fiscal neu
trality, since the intent of equality of education
al opportuni ty has not necessarily been to e l imi
nate a range of financial f lexibil i ty between 
districts, but rather to reduce the variability 
created by the wealth of individual districts. 
Variations due to local willingness to tax and to 
differences in the educational needs and cost of 
l iving between school districts are not prevent
ed by the cr i ter ion. Two measures of fiscal neu
trality have been posed: (a) The actual level of 
educational support must not correlate wi th 
wealth (ex post notion), and (b) the ability of a 
district to support schools should not depend 
on wealth; that is, a unit of effort must produce 
the same support everywhere (ex ante notion). 

The th i rd cr i ter ion, reward for effort or equal 
expenditure for equal effort, implies a permissi
ble variance through local willingness to tax. 
However, tax rate is not synonymous wi th tax 
burden. Some educational agencies are able to 
shift the burden to local consumer sales and 
taxes on manufacturing enterprises. Therefore, 
condit ions under which tax effort is exerted 
become the focal point of this cr i ter ion. 

As recognized by Hickrod and his associates, 
the cri terion of special aid to urban areas is a 
debatable one. It rests on the argument that 
urban areas need more financial assistance than 
do suburban or rural areas. One national study 
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(Rossmiller, 1971) supported the need for care
ful examination of revenues for education in 
urban areas: 

With regard to sources or revenue, the favored 
status of the suburban and small town categories 
with regard to revenue from state sources was 
evident in the analyses of the combined revenues 
of units of local government and was striking in 
the analyses of the revenue sources of school dis
tricts. This situation is undoubtedly the result of 
many factors—the reliance on property value as 
an index of fiscal capacity in existing state support 
programs, the relatively high ratio of school age 
children to total population in the suburbs, the 
lack of industrial and mercantile property in the 
tax base of suburbs and small towns, and the 
alleged dominance of state legislatures by rural 
legislators, and more recently by a coalition of 
rural and suburban legislators, to name only a 
few. (p. 398) 

In order to accomplish these objectives of 
reform, state legislatures have enacted statutes 
aimed at equalizing educational oppor tuni ty , 
tax burdens, or both. As out l ined by Musmanno 
and Stauffer (1974), four responses have been: 

1. To equalize the financial resources of local 
districts to support specified levels of per 
pupil spending. 

2. To shift school costs away f rom the property 
tax base to general state funds. 

3. To change the techniques used for distr ibu
t ing state funds. 

4. To reform or reduce the property tax. 

Criteria for Special Education Funding 

The total educational f inance system must be 
compatible wi th the f inancing of special educa
t ion, for the interdependence between the two 
has been emphasized repeatedly. In order for a 
total finance system to be equitable, it must pro
vide the financial resources to meet the needs 
of all chi ldren throughout the state consistent 
with the educational policies of that state. 

A financial delivery system for special 
education should also be comprehensive, f lexi
ble, accountable, and cost-effective, but it 
should avoid needless complexity (Bernstein et 
al., 1974). A delivery system is comprehensive if 
it accommodates the needs of the ful l range of 
type and severity of exceptionality. It is f lexible 
if it can adapt to changes in the price which must 
be paid per unit of purchased resources over 
time and between place. A finance system 
should promote accountabil ity in that program 
expenses should be traceable to the number of 

handicapped chi ldren served, the manner of 
funding, and the way resources are consumed 
by different program alternatives (delivery sys
tems). A finance system should allow for f lexi
bil ity in the way resources are mixed to provide 
delivery programs and services so that the 
optimal combinat ion of resources may be con
sumed under particular and varied condit ions. 
Whi le a finance program must accommodate 
individual differences, it should avoid needless 
complexity so as to be manageable. 

Thomas (1973a) asked some penetrating 
questions which have challenged present pat
terns of special education funding and clearly 
imply addit ional criteria wi th which to judge 
methods of fund ing: 

1. Special education should be visible in the 
budget decision process at state and local 
levels so that the realities of f inancing pro
grams and services for exceptional chi ldren 
are maximal in the political process. 

2. School districts should have a recourse when 
the state is del inquent in its payment of al lo
cations; adjustments should be made for 
meeting current expenses which may 
include the greater startup costs of new pro
grams. 

3. A financing system should support the use of 
regionalization, such as intermediate units 
and joint agreements to promote the devel
opment of programs in locales wi th a low 
incidence of exceptionalities. 

4. The use of ancillary professional, noncert i -
fied personnel such as aides, and supervisors 
and administrators to assist faculty at all 
points along a cont inuum of services pro
vided for exceptional chi ldren should be 
supported. 

5. Funds should f low not only to the public 
school system, but also to other agencies 
providing appropriate educational services 
to exceptional chi ldren, where such ser
vices are planned and coordinated wi th 
those of the public school. 

6. If in the future categorical funding to specific 
educational programs is replaced by general 
revenue sharing or block grants, assurances, 
through some audit ing process, should exist 
that those funds wil l reach exceptional chi l 
dren. 

7. A finance plan should allow for f lexibil i ty in 
the allocation of resources to exceptional 
children to facilitate individualized learning. 

8. A support system should include sufficient 
funds for research and development activi
ties, personnel training, demonstration 
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activities, evaluation analysis, needs assess
ment, capital outlay for expansion, transpor
tat ion, coordinat ion between agencies, and 
child identif ication and diagnosis activities. 

The Development of Special Education Funding 

The fo l lowing is an abstract f rom "Al ternat ive 
Methods of Financing Special Education," by 
Wil l iam P. McClure (1975). 

Prior to 1950, severely handicapped indiv idu
als were isolated f rom others in residential insti
tutions. Early isolated publ ic school programs 
for exceptional chi ldren were for chi ldren who 
possessed serious emot ional , physical, or men
tal condit ions. The programs were f inanced by 
categorical state aid to pay for extra costs 
incurred primarily due to small class size. 
Teachers of handicapped chi ldren often were 
offered bonuses as an incentive. 

Sources of funding consisted of regular state 
funds for each chi ld ( including exceptional chi l 
dren), a flat dollar amount of state aid to pay for 
a port ion of the salary of the special education 
teacher or a set percentage of the salary, and the 
remainder f rom local tax levies. In some cases 
dollar amounts to districts were varied by type 
of special education programs provided or were 
fixed above that received for regular programs. 
This took the place of salary supplements. Later, 
states began to subsidize partial special educa
t ion costs of instructional materials, transporta
t ion, social workers, psychologists, diagnosti
cians, therapists, supervisors, and administra
tors. The level of funding or distr ibut ion process 
was not validated by special education cost 
analysis to determine adequacy or equity of 
funding. 

Methods of Funding 

Several methods of funding have been used by 
states to assist local educational agencies in 
financing programs and services for exceptional 
chi ldren: (a) unit basis, (b) weighted formula, 
(c) percentage reimbursement, (d) reimburse
ment for personnel, (e) straight sum reim
bursement, and (f) excess cost formula (Tho
mas 1973a). 

Unit basis. Some states reimburse a f ixed sum on 
a unit basis whereby the unit is def ined as a set 
number of chi ldren assigned to a special class. 
Districts wi l l certify the number of students 
enrol led in special classes. A unit of funds may 

also be allocated for administration on the basis 
of one unit for a set number of classroom units. 
Units may also be apport ioned for ancillary ser
vices. 

If appropriated funds fall short of amounts 
required for ful l fund ing, that which is appro
priated should be prorated. Otherwise, units for 
exceptional chi ldren, which have often been 
the last to be approved, may be wi thout f und 
ing. In l ight of recent constitutional guaran
tees, however, the " n o f u n d i n g " issue should 
be of minimal concern now. 

The growth of units for particular special pro
grams have been l imited in the past to a certain 
percentage annually, which inhibits the devel
opment of new exceptional chi ld programs. 
This has promoted the development of special 
classes and has made resource room programs 
or special assistance in the regular classroom 
extremely diff icult to reimburse. Other prob
lems have been encountered in using the unit 
system (Thomas, 1973a): 

1. Maximization of class size to decrease per 
pupi l cost. 

2. Inability of small school districts to generate 
enough special education classroom units to 
qualify for units for classroom ancillary ser
vices and administration. 

3. Nonreimbursement of higher costs dur ing 
the first year of a program. 

4. Lack of funding in most states for costs 
incurred in mainstreaming. 

5. Inappropriate placement of chi ldren in a 
program with a lower per pupi l expenditure 
when units are allocated for di f fer ing class 
size on the basis of a child's disability. 

6. Same reimbursement for all programs 
regardless of cost and/or quality. 

Some of these problems may be overcome by 
the establishment of statutory limits on class size 
or by a guarantee to each district of at least one 
classroom unit for each category of exception
ality or of a unit to be shared wi th another dis
trict. Districts may also share ancillary service, 
administrative, and supervisory units. The dollar 
amount allocated wi th new units could be 
greater for the first year only. 

Weighted formula. A state may elect to fund 
special education programs by using a system of 
weights, wi th the per pupi l expenditure of the 
least expensive school program (regular ele
mentary programs) serving as a base of 1. The 
regular per pupil expenditure mult ipl ied by the 
weight for each category of program (e.g., 2.10) 
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equals the amounts of funds received per chi ld. 
This method conceptually allows for the ful l 
cost of special education programs in the gener
al state aid formula. 

A problem arises wi th the use of a weighted 
system when average state costs serve as the 
basis for the development of cost indices, rather 
than an individual cost index for each district. In 
some districts the allocation wi l l be too large 
and in others it wi l l not offset expenditures. 
There is also great variability in each child's 
needs wi th in each category of exceptionality, 
generally associated wi th the severity of condi 
t ion. 

Florida has instituted a system of weights in its 
educational finance plan for 15 programs for 
exceptional students wi th cost factors ranging 
f rom 2.3 to 15.0 and the full t ime equivalent 
(FTE) as the basic revenue allocation unit. 
A l though the plan is a significant improvement 
over its predecessor, there have been some 
adverse effects in the assignment of students 
and teachers, identif ication and classification of 
students, init iat ion and delet ion of special pro
grams, and provisions of programs in sparsely 
populated regions (Foshee, Garvue, & New
comer, 1974). 

A tendency existed to assign students to ful l 
t ime, self contained classrooms and away f rom 
resource rooms. Since an exceptional student 
who is reported in the self contained special 
classroom for a fu l l five hours each day counts 
for a higher weight ing, there was an increase in 
special education class size in all districts. It was 
argued, for example, that small numbers of 
speech impaired students were unable to gen
erate enough funds to support a therapist. O t h 
ers argued, however, that better diagnostic and 

'evaluation services were now available and 
more students could be identi f ied. 

A trend toward hir ing the least expensive 
teacher seemed to be surfacing. Since supervi
sory personnel positions do not generate FTE 
units, there was concern by supervisors over 
their job security. 

Because exceptional students generate more 
funds than basic classroom students, a majority 
of diagnostic personnel reported receiving 
pressure f rom principals to identify as many stu
dents as possible. School psychologists have not 
had t ime to reevaluate students placed in spe
cial programs. The deadline for the initial FTE 
count was too early in the school year for the 
homebound program, and students were 
placed on special education membership roles 
after only preliminary screening. There was an 

increased incentive to assign border l ine stu
dents to the highest weighted category. 

Severely handicapped students (deaf, severe
ly emotionally disturbed, orthopedical ly 
impaired, mult iply handicapped) w h o require 
small caseload support services and teacher 
aides were not generating enough funds to sup
port their program. Consequently, there has 
been a decrease in the number of special pro
grams and a corresponding increase in class 
size, resulting in inappropriate placements. 
Adequate funds were not provided for new 
program start up costs to purchase equipment 
and materials. Since only direct pupi l contact 
t ime generates FTE's, the reduct ion in pupil 
contact t ime caused by travel and materials 
preparation prohibi ted the generation of suffi
cient funds to support homebound instruction, 
it inerant programs for the visually handi
capped, and speech therapy. 

In small districts low incidence exceptionali
ties did not generate sufficient funds to support 
a class. 

Several suggestions may avoid these adverse 
effects. 

1. Criteria and procedures for identi f icat ion, 
placement, and careful moni tor ing should 
insure appropriate student placement. 

2. State regulations should establish reasona
ble maximum class sizes for each area of 
exceptionality. 

3. Differentiated staffing patterns should be 
tested to ensure that highly trained teachers 
and supervisors do not fall vict im to state 
funding systems which do not consider the 
training and experience of teachers in the 
distr ibution formula. 

4. Practical report ing dates of special educa
t ion membership for funding purposes 
should allow sufficient t ime for the proper 
referral, identi f ication, evaluation, and 
assignment of students. 

5. The cumulative count ing over a period of 
t ime of students receiving homebound 
instruction might generate sufficient fund
ing. 

6. If an educational plan were drawn up for 
each exceptional ch i ld , this could serve as a 
basis for moni tor ing to ensure that the stu
dent is receiving appropriate services in the 
most appropriate setting. 

7. Due to the diff iculty in accounting for do l 
lars generated on a school by school basis, 
greater flexibil ity may be provided by track
ing dollars on a districtwide basis. 
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8. Cost indices for low incidence exceptional
ities must be high enough to generate suffi
cient funds to operate a program wi th in a 
single district or encourage multidistrict 
programs to enable the most efficient use of 
resources (economies of scale). 

9. Implementat ion funds should be provided 
to aid in the development of new district 
programs. 

10. Teacher travel t ime, parent and teacher 
contact hours, and instructional materials 
preparation should be included in the com
putation of FTE's, or the weightings for the 
homebound and it inerant visually handi
capped categories should be increased. 

11. Addit ional funding for support services to 
ensure proper diagnosis and assessment, 
casework, audiological services, develop
ment of specialized instructional materials, 
and consultative services should be con
sidered. 

Percentage reimbursement. A state may elect to 
allocate funds to districts using the percentage 
reimbursement pattern. If it does, it wi l l reim
burse a set percentage of all costs incurred in 
providing special education programs. Assum
ing that all costs may be accounted for, it over
comes some of the programing problems 
encountered in the previous methods. Howev
er, several drawbacks have been noted. 

Since per pupi l program costs vary, it wi l l be 
less expensive to educate a chi ld in one categor
ical program by using one delivery system than 
it wi l l be using another. Thus, if the percentage 
that is reimbursed is low, a school district may 
still f ind its outlay in certain programs excessive. 
This will lead to inappropriate placements. 
From a state level v iewpoint , wi thout a per pupi l 
expenditure cap, it wou ld appear that the total 
allocated state dollars could be unl imi ted. How
ever, the level of state appropriations necessari
ly sets a l imit, and those funds are prorated on 
the basis of the percentage reimbursement for
mula. 

Reimbursement for personnel. In this proce
dure, a set amount of money may be allocated 
to offset the costs of special education teachers, 
administrators and supervisors, pupi l personnel 
workers, and other professional and noncert i -
f ied support staff. A reimbursement program 
for personnel alone does not recognize all 
direct and indirect costs in special educat ion, 
although it is conceded that personnel costs 
represent the single most critical factor in 

f inancing. The out look for mainstreaming using 
this method of f inancing cannot be optimistic, 
since mainstreaming requires the presence of 
the exceptional child in the regular education 
program to the extent appropriate and those 
costs are not paid by the state when a chi ld is 
counted either as an exceptional or normal 
chi ld. Wi thout class size l imitations, local edu
cational agencies may be encouraged to max
imize class size to decrease per pupi l expendi
tures. 

Straight sum reimbursement. This form of reim
bursement is simply a set amount of money, 
which may vary according to the exceptional 
condi t ion, allocated per exceptional child 
served in each district. It has an advantage for 
local education agencies over the unit pattern 
since no set min imum number of served chi l 
dren is required before state monies are dis
t r ibuted. Straight sum reimbursements often 
have litt le relationship to realistic program 
costs. As wi th other patterns, there is a tenden
cy to label chi ldren for fiscal advantage and 
maximize the size of classes. 

Excess cost pattern. The excess cost pattern of 
funding special education exists in several states 
and is being considered by a number of others. 
Excess cost may be defined as the amount by 
which the per pupil expenditure for exception
al chi ldren exceeds the per pupi l expenditure 
for all other chi ldren. 

The total amount to be reimbursed would be 
that difference mult ip l ied by the number of 
exceptional chi ldren. Depending on the level of 
fund ing, excess cost may be completely reim
bursed, reimbursed up to a dollar amount ceil
ing, or reimbursed on a percentage or prorated 
basis. When the state is wi l l ing to appropriate 
sufficient funds to cover all excess costs, 

theoretically the district is encouraged to make 
the best placement for the child because doing so 
causes no extra financial burden. Prohibitive 
costs do not become a major factor in deterring a 
child from receiving the full range of services. 
When the payment, however, is a percentage of 
excess costs, the school districts encounter the 
same problem as that discussed under the per
centage approach. (Thomas, 1973a, p. 477) 

Diff iculty is encountered in determining just 
what is excess cost and ensuring comparabil ity 
between districts. Standardization between dis
tricts requires a common program cost and ele
ment format and accounting procedures neces-
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sary to calculate excess cost. Of special concern 
must be the problem of separating out the cost 
of educating exceptional chi ldren provided in 
mainstreamed settings, where exceptional chi l 
dren spend part or ful l t ime in regular classes 
wi th supplementary services provided in those 
settings. Also of concern is the allocation or pro
ration of indirect costs. 

If state regulations contain imprecise def in i 
tions of exceptional condit ions, there wil l be 
great variability between districts in the manner 
of determining a child's eligibil i ty for special 
education services. This wi l l lead to the improp
er labeling of chi ldren and a financial advantage 
or disadvantage for some districts. 

The reimbursement of excess cost has been 
viewed as a method whereby the state fully 
funds extra instructional costs of special educa
t ion programs where the pupi l , teacher, or size 
of the instructional group are units for deter
mining excess cost. Excess cost could be funded 
by basing it on (a) state guidelines to determine 
actual allowances, (b) average excess costs of 
the preceding year in a sample of exemplary dis
tricts, or (c) state guaranteed (foundation) level 
of support for the current year. 

Special reimbursements for noninstructional 
services and capital outlay. Noninstructional 
costs include transportat ion, food service, and 
other outlays for subsistence. Transportation 
costs are a funct ion of the spread of pupi l resi
dence, number of special tr ips, the number of 
children transported, and the special assistance 
required of children who are transported. Some 
states fail to provide for transportation. This has 
resulted in contracting wi th taxi and bus com
panies, resulting in insufficient service and the 
inability to obtain specially modif ied equip
ment and facilitate the transportation of smaller 
groups of chi ldren. It wou ld seem that, if trans
portation reimbursements are l imited to cost 
incurred between home and school, important 
program activities involving travel to other loca
tions, such as a work-study program, diagnostic 
services, and physical and other forms of ther
apy, wi l l be denied. Residential school costs and 
welfare payments also vary as to exceptional 
condi t ion. 

Three methods have been used for funding 
noninstructional costs: 

Full state funding based on budget approval— 
this method will require guidelines for defining 
and evaluating needs; state funding of full cost 
allowances based on guidelines, with the local 

district having authority for minimal contingen
cies, which no set of guidelines or formulas can 
possibly estimate; state and local sharing based 
on a percentage of a fixed total, or some other ar
rangements. (McClure, 1975, pp. 47-49). 

Capital publ ic facilities for exceptional chi l 
dren take on several forms. They may be sepa
rate residential facilities operated at the state or 
regional level for the severely handicapped, 
separate day centers which may be attached to 
regular schools for some integrated student 
activities, or integrated new or modif ied 
(through renovation and additions) facilities 
wi th in a regular school which have been 
designed to contain no architectural barriers by 
including ramps, elevators, special classrooms, 
rooms equipped for physical therapy, resource 
rooms, and equipment to accommodate the 
special needs of the handicapped. 

Three alternative methods are ment ioned to 
fund capital facilities. The state can assume the 
ful l cost for separate new facilities or renova
tions or additions to old buildings, or the state 
and local jurisdictions can share in the cost of 
arranging for integrated facilities using some 
equalization formula. The federal government 
has shared in the funding of some special edu
cational facilities for severely handicapped pu
pils (McClure, 1975). Special funds for facilities 
wi thout constraints have at times resulted in 
segregated facilities for handicapped chi ldren, 
thus reducing the prospects for their eventual 
integration into regular programs. Church 
basements or similar type facilities have been 
leased when facility support has been l imited to 
rent. 

Private school funding. States have made legal 
provision to support handicapped chi ldren in 
private schools when appropriate educational 
services are not available in publ ic schools. 
Where the state has assumed the ful l tu i t ion 
grant wi thout requir ing the participation of the 
local education agency, districts are relieved of 
an educational burden and, at the same t ime, 
are able to economize since they do not need to 
contr ibute to the child's education that sum 
which they would provide for a normal chi ld. 
Therefore, there is no incentive to begin pro
grams. This has resulted in more and more chi l 
dren attending private schools—contrary to the 
concept of education in the least restrictive 
alternative educational placement and the 
deinstitutionalization movement—and spiral-
ing state costs. 

States need to audit the budgets of private day 
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and residential institutions to ensure that they 
are truly charging the state an honest price for a 
child's education and training. From an eco
nomic standpoint, states may want to reexamine 
the validity of cont inuing to send chi ldren to 
private institutions against the feasibility of 
developing and maintaining statewide, region
al, and/or district operated programs. 

Reimbursement for regional planning and pro
graming. Regional or intermediate school dis
tricts exist in a number of states. They embrace 
the boundaries of several school districts and 
may serve to plan and coordinate and/or oper
ate and provide educational programs and ser
vices. In some cases, as in Il l inois, they exist sole
ly to provide educational programs and services 
for exceptional chi ldren. This arrangement is 
particularly helpful when a district is not large 
enough to provide a needed service effectively 
or efficiently on its own , because it lacks the 
necessary resources or because there are only a 
few students in need of a particular service (low 
incidence of exceptionality). Regional pro
grams and services have operated for the traina
ble mentally retarded, emotionally disturbed, 
physically handicapped, preschool exceptional 
ch i ld , gi f ted, homebound, and single or mul t i 
ply handicapped chi ld. Psychological or 
psychiatric services have been made available, 
as well as coordinat ion of publ ic and private 
health, welfare, and social agencies. 

Wisconsin's 19 cooperative education service 
agencies (CESA's) are funded directly by state 
monies and by contr ibut ions f rom participating 
districts. The state provides the funds for gener
al administrative operations. School districts 
participate voluntari ly in programs they need 
and pay for services they use on a per capita 
basis. The state has since provided funds for a 
special education administrator to those CESA's 
desiring one. Initially it was a federally funded 
posit ion, but the department of publ ic instruc
t ion now picks up 70% of the salary. The remain
ing 30% is shared by the local education agen
cies. Special education services are subcon
tracted as the districts need such services. 

Full state funding. A state may completely 
assume all instructional costs of special educa
t ion. This is known as full state funding. In this 
method, local expenditures would be subject to 
state approval, based on guidelines which could 
range f rom rigidity wi th respect to local internal 
allocations to ful l discretion for local alloca

tions. This method breaks f rom tradit ion since 
the state and local agencies have shared tax rev
enues to provide education. It also violates a 
sense of local control of schools as perceived by 
the American public. 

Categorical versus noncategorical funding. 
Categorical funding may be defined as an 
approach which earmarks specific allocations to 
programs for exceptional chi ldren. Noncate
gorical funding does not earmark funds to 
exceptional chi ldren, but those funds are 
included in general education funding. 

There is great variability in the definit ions of 
exceptional condit ions and leeway in interpre
tations of the definit ions through eligibil ity 
criteria for placement. Some chi ldren may even 
be mislabeled and placed in an inappropriate 
educational setting in order for a district to gain 
a fiscal advantage when more funds are 
received f rom the state for exceptional chi l
dren than for regular chi ldren. Chi ldren may 
also be mislabeled to gain a fiscal advantage 
when certain categories of exceptionality are 
funded at a higher level than others. 

Categorical funding has promoted the isola
t ion of exceptional chi ldren when regular ser
vices to those children are not supported by 
funds for regular education, or when chi ldren 
in full t ime special class placements receive 
greater funding than those chi ldren who spend 
only part t ime in those classes. A system could 
still be categorical if it provided funds for special 
educational services, rather than funds to indi 
viduals in need of special education. 

In noncategorical funding arrangements, 
when funds for exceptional chi ldren are 
included in general funding for use by special 
education, the local educational agency is in a 
position to direct some of those funds to other 
educational programs unless a strict accounting 
of the use of those funds for special education is 
required. 

A Reimbursement Pattern to Support the Needs 
of Children 

Basic to the purpose of any educational funding 
system should be its concern for providing eco
nomic resources to back up the assessed indi 
vidual needs of each chi ld. Once that need is 
established, funds should be granted to support 
a delivery system that wil l meet a child's needs. 

The pattern of categorical funding for the 
support of programs to a target populat ion of 
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chi ldren, such as the handicapped, tends to 
maintain an exclusive system when only handi
capped chi ldren are eligible to receive special 
education services. A l though special education 
services exist for categories of handicapped 
chi ldren, there is every reason to believe that, 
f rom t ime to t ime, normal chi ldren might ben
efit f rom special educational services f rom 
which they are presently excluded. The con
verse is already becoming a reality as more and 
more handicapped chi ldren are using the ser
vices provided in regular programing. The nor
mal chi ld should be able to use appropriate ser
vices offered by special education. 

Ultimately, a cont inuum of special education 
services should be available for all chi ldren for 
as short or long a t ime as necessary when those 
services are deemed appropriate. However, 
unti l such t ime as the vulnerabil i ty of handi
capped chi ldren in education is no longer an 
issue, funds should f low to handicapped chi l 
dren rather than directly to programs and ser
vices, so that appropriate special educational 
services may be purchased (Mar inel l i , 1975). 

IV. THE THREE LEVELS OF GOVERNMENT 
AND FUNDING FOR SPECIAL EDUCATION 

Educational operations are established for the 
federal, state, and local governments wi th in a 
framework of constitutional provision and stat
utory enactments, thereby operating wi th in a 
well def ined legal structure. Al though educa
t ion is legally the responsibility and fundamen
tal concern of the individual states, state action 
must be exercised in a manner consistent w i th 
requirements of the US Consti tut ion. 

FEDERAL GOVERNMENT 

The powers of the federal government extend 
to those areas which are delegated and enumer
ated in the US Const i tut ion. The 10th Amend
ment to the Constitut ion provides that " the 
powers not delegated to the United States by 
the Consti tut ion, nor prohibi ted by it to the 
state, are reserved to the states respectively, or 
to the people. " 

The role of the federal government in the 
f ield of educat ion, however, has been a source 
of controversy, for the general welfare clause 
has been interpreted broadly to permit its par
ticipation in the f ield of education. However, 
education is not one of the powers explicitly 
delegated to the federal government. 

Categorical versus Block Grants 

Despite efforts to pass general purpose grant 
funding to states in order to supplement state 
and local school tax revenues and to minimize 
federal direct ion and control of the educational 
process, narrowly def ined categorical grant 
programs have mushroomed. Since categorical 
programs have been justif ied as contr ibut ing to 
important national goals and assisting in the 
financing of selected high cost programs on a 
cont inuing basis, they wi l l remain on the scene 
for some t ime. Education finance specialists 
have recommended the consolidation of con
t inuing categorical aids into a few major blocks: 
(a) vocational education, (b) education of chi l 
dren f rom low income families, (c) compensa
t ion to schools for federal tax exempt property, 
(d) education of handicapped chi ldren, (e) 
school food service, and (f) educational 
research and development (Johns & Lindman, 
1972). US Education Commissioner Bell has also 
singled out the education of handicapped chi l 
dren as a federal educational pr ior i ty (Bell, 
1974). Federal grants for vocational education, 
compensatory education, special education, 
and research and development have not been 
sufficient to produce needed improvements in 
elementary and secondary educat ion, so that 
federal action has been needed to increase gen
eral purpose income available for schools in 
addit ion to block grants for several purposes: 
(a) to equalize educational oppor tuni ty among 
the states, (b) to transfer the administration and 
control of federal aid f rom Washington to the 
states, (c) to relieve the state and local tax 
burdens of all states, (d) to stimulate or at least 
preserve state and local effort to f inance educa
t ion , and (e) to develop a plan which is pol i t i 
cally acceptable in all or most states (Johns & 
Lindman, 1972). 

Catalytic Nature of Programs 

The federal role has been primarily catalytic in 
nature. It has encouraged innovation and stim
ulated programs and services (see Table 5). 

The redistribution of resources f rom one 
populat ion group to another, for example, f rom 
wealthy states to poorer states (or individuals), 
has increased the equity of service delivery and 
increased the total productivi ty of society. State 
and local program development as an invest
ment in the education of the handicapped has 
been stimulated in order to overcome expen-
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Table 5 

Summary of Fiscal Year 1972 Federal Special 
Education Expenditures, by Function 

Percent of 
Function expenditures 

Redistribution of resources 9.0 
Stimulation 44.2 
Provision of services 

Economies of scale 11.1 
Internalized externalities 17.8 

Basic service support 17.9 

Note. From Services for Handicapped Youth: A Program 
Overview (HEW Grant No HEW-SO-72-101), by J. S. 
Kakalik et. a l . , Santa Monica, CA: Rand, 1973. 

sive start up costs. It has been used for demon
stration projects, matching grants, and dissemi
nation of information. 

Some services have been more justifiable at 
the federal level because of economies of scale 
in the product ion of quality education for the 
handicapped, especially for low incidence pop
ulation groups. Significant externalities may 
best be internalized at the federal level, such as 
research on educational techniques or the 
prevention of various types of handicaps, 
because they have national benefits. One state's 
investment in this endeavor may be inadequate, 
or the benefits of the investment may not f low 
to other states. When the federal government 
undertakes basic financial responsibility of spe
cial education services, it is offered because 
there exists a major unmet need and states are 
budgetarily constrained f rom meeting the 
need, or because minorit ies can exert greater 
pressure at the federal level where they can 
become powerful lobbies (Kakalik et al., 1973). 

Federal Expenditures 

According to the best estimates available, $315 
mi l l ion were spent for educating the handi
capped in fiscal year 1972, wi th 78.1% allocated 
to the direct support of the education of handi
capped chi ldren, 18.4% to the support of 
instruction through teacher training and media 
services, and 3.5% to research. 

The federal government contributes 12% of 
the cost of special education, approximately 7% 
of which pays for the total national expendi

tures for elementary and secondary education. 
The conclusion is that the percentage of ex
penditures borne by the federal government in 
support of the education of the handicapped is 
small in comparison to the size of both the total 
federal, state, and local special and regular pro
gram expenditures (Kakalik et al., 1973). Table 6 
summarizes expenditures by federal funct ion. 
Table 7 illustrates that, by and large, federal 
expenditures are not allocated on the basis of 
disability. 

Whereas previous "a id to the states" appro
priations were $47.5 mi l l ion in 1974 (P.L 93-192) 
and $99.6 mi l l ion in 1975 (P.L. 93-554), P.L. 94-142 
passed by the 94th Congress wou ld increase the 
"a id to the states" enti t lement to between $2 
bi l l ion and $3 bi l l ion for educating handi
capped chi ldren, the emphasis being on the 
development of programs for previously 
unserved handicapped chi ldren (P.L. 94-142, 
1975). US Senators Harrison Will iams and 
Robert Stafford have referred to this law as a 
"second generat ion" of federal support for 
handicapped chi ldren (US Congress, 1973). 

Compliance and National Goals 

Federal funds that are allocated to the states wi l l 
cont inue to have strings attached to them. An 
examination of the language in Title Vl-B of the 
Education Amendments of 1974 wil l attest to 
that. A l though education is a funct ion constitu
tionally reserved to the states, it is clear f rom the 
language in Title Vl-B and its support ing regula
tions that the provision of an appropriate edu
cation for all handicapped chi ldren is now a 
national goal. It is required (P.L. 94-142, 1975) 
that states provide some assurances, through 
their local educational agencies, in order to 
receive these funds. These assurances include: 

1. A guarantee of free appropriate education, 
whether publ ic or private, for all handi
capped chi ldren. 

2. A priority to use the funds for providing edu
cation to those presently unserved and those 
with the most severe handicaps. 

3. An individual wri t ten and annually reviewed 
educational plan for each handicapped 
chi ld. 

4. The use of due process procedures in deci
sions affecting the identi f icat ion, evaluation, 
and educational placement of the chi ld in 
the least restrictive environment—a place-
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Table 6 

Fiscal Year 1972 Federal Funds for Education 
of the Handicapped 

(In Millions of Dollars) 

ment which must not be culturally or racially 
restrictive. 

5. Nondiscriminatory testing in placement. 

6. Procedures for the development of a com
prehensive system of personnel develop
ment and inservice training. 

A mechanism for moni tor ing the compliance 
of those states that elect to receive funds is 
imminent. Legislative oversight in the use of its 
funds is becoming a more critical activity of the 
Congress. 

The federal concern over the proper use of its 
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Table 7 

Federal Expenditures on Education of the 
Handicapped 

Type of handicap Expenditures 

Blind (American Printing House $ 1,580,000 
for the Blind) 

Deaf (federal schools for the deaf) 14,531,000 
Deaf-blind (model centers for 7,500,000 

the deaf-blind) 
Learning disabled 2,250,000 
Noncategorical for type of 289,005,000 

disability 

Note. From Services for Handicapped Youth- A Program 
Overview (HEW Grant No. HEW-SO-72-1011, by J. S 
Kakolik et al , Santo Monica, CA: Rand, 1973 

funds is not wi thout some justif ication. The fed
eral impact on behalf of handicapped chi ldren 
as a result of the 1968 amendments to the Voca
tional Education Act exemplifies the reason for 
this concern. The 1968 amendments provided 
that 10% of funds going to each state under the 
basic matching grant program (Part B of the 
amendments) were to be used for programs 
" fo r handicapped persons, who because of 
their handicapping condi t ion cannot succeed 
in the regular education programs wi thout spe
cial educational assistance or who require a 
modif ied educational p rogram" (P.L. 90-576). 

In 17 states, there were virtually no di f feren
ces between total expenditures for the handi
capped and expenditures under the 10% seta-
side program. In all but a few states, the 
differences were not significant (USHEW Off ice 
of Planning, Budgeting, & Evaluation, 1974). A 
report of November 1973, prepared for the 
National Advisory Counci l on Vocational Edu
cation, stated flatly that only 2.49% of total fed
eral, state, and local vocational education funds 
were spent dur ing the 1971-1972 school year on 
handicapped persons, despite the fact that such 
chi ldren and youth are generally estimated to 
comprise 10% of the publ ic school age popula
t ion (Lee & Sartin, 1973). A recent General 
Account ing Off ice report submitted to the 
Congress (Comptrol ler General, 1974) found 
that the states failed to provide matching funds 
in any significant way as substantiated by the fo l -
lowing f indings: 

1. An overall average of 1 1 % was spent for the 
handicapped. 

2. No state over a four year period has sup
ported efforts for the disadvantaged and 
handicapped to the same extent as its overall 
Part B program. 

3. Whi le the nat ionwide average ratio of state 
and local funding for all Part B programs in 
fiscal year 1973 was $5.93 to $1.00, the ratio for 
programs serving the handicapped was only 
$1.10 to $1.00. 

4. In fiscal year 1973,19 states spent fewer state 
and local dollars for every federal dollar for 
the handicapped than they had in fiscal year 
1970. 

5. Some states, over a three year per iod, have 
spent no state or local funds for the handi
capped whi le cont inuing to receive federal 
assistance for such programs. 

6. In other states, state and local funding has 
been wi thdrawn as federal funding has 
increased. 

US Off ice of Education statistics show that the 
propor t ion of the handicapped enrol led 
decl ined relative to total enrol lments f rom fiscal 
year 1971 to fiscal year 1973. Dur ing the same 
per iod, the federal por t ion of expenditures for 
the handicapped increased relative to total 
expenditure growth. From fiscal year 1972tofis-
cal year 1973 enrol lment of the handicapped 
decl ined in 15 states, despite increased expen
ditures (Comptrol ler General, 1974). 

The legislative history attendant to P.L. 90-576, 
the Vocational Education Amendment of 1968, 
gave forceful emphasis to two factors: (a) that 
there be a broad range of vocational oppor tun i 
ties for the handicapped, and (b) that vocational 
education facilities be so modi f ied as to enable 
handicapped persons to receive vocational 
education along with their nonhandicapped 
peers. 

The C o u n c i l f o r Except iona l C h i l d r e n 
reviewed vocational education programs for 
the handicapped and found the vast majority to 
be self contained and to offer l imited vocational 
options (Weintraub, undated). 

Congressional concern over the apparent 
resistance by states to achieving certain national 
goals is evident when one examines the conclu
sions that are drawn f rom this informat ion: 

1. The apparent failure of many of the states to 
"match u p " wi th their own resources in any 
significant manner. 

2. The correspondingly low percentage of total 
vocational education monies assigned to the 
handicapped. 
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3. The obvious absence of a catalytic impact in 
the 10% setaside for the handicapped. 

4. Sliding enrol lments concomitant w i th esca
lating federal expenditures. 

5. Failure to integrate, whenever possible, 
handicapped and nonhandicapped voca
tional education programs. 

6. The absence in too many instances of a ful l 
range of vocational education opportunit ies. 

7. The absence of coordinated, comprehensive 
planning toward the best use of resources for 
all. 

STATE AND LOCAL GOVERNMENTS 

State and local governments have traditionally 
played a partnership role in f inancing educa
tional programs. Education is a state funct ion 
and local school districts are agents of the state 
charged with carrying out educational responsi
bilities. The role that each district plays in 
financing education varies f rom state to state. 

State and Local Expenditures 

The task of accurately determining state and 
local outlays of funds for the education of 
exceptional chi ldren is a diff icult one. Compar
able and reliable data which cut across states 
and local districts are simply not available. As 
more and more chi ldren are mainstreamed,the 
tasks of separating out the costs incurred by 
exceptional chi ldren who spend part or ful l 
t ime in the regular classroom and of estimating 
costs "become more diff icult. Definit ions of 
handicapping condit ions for program eligibil i ty 
and of direct and indirect costs are subject to 
different interpretations. Methods of allocating 
or prorating costs vary between and among 
local and state educational agencies. 

Be that as it may, the Rand Corporat ion 
reported that approximately $2.4 bi l l ion was 
expended nat ionwide on the education of 
handicapped chi ldren dur ing the 1972-1973 
school year. The informat ion was based on an 
annual report submitted to the Bureau of Edu
cation for the Handicapped by the 50 states. Of 
that amount, $1.1 bi l l ion or 46% was expended 
on programs for the mentally retarded. This 
amount provided services for only 59% of the 
handicapped. 

The estimated average expenditure per hand
icapped chi ld dur ing that year was $776. It must 
be added, however, that local and state varia
tions were wide. Another measure of effort is 

the amount spent on the education of handi
capped chi ldren in comparison to the total 
n u m b e r o f c h i l d r e n (hand i capped and 
nonhandicapped) in a school system. This f igure 
adjusts for handicapped students who are 
enrol led in publ ic schools, but are not being 
served. On this basis, only $44 is spent on the 
handicapped in average daily attendance as 
compared to $858 for the average expenditure 
in elementary and secondary education 
(Kakal iketa l . , 1973). 

Using data derived f rom state education 
agency estimates of the handicapped popula
t ion for school year 1971-1972, f rom estimates of 
p r o j e c t e d e n r o l l m e n t s fo r schoo l year 
1972-1973, and f rom Rand data on per pupil 
cost, an annual expenditure of an additional $3 
bi l l ion would be needed to educate all handi
capped chi ldren in the United States. It must be 
remembered that the above data is oblivious to 
program quality and appropriateness. 

The Rand Corporat ion proposed that several 
determinants are at work in affecting the per 
pupil spending on education. Researchers col
lected data at the state level. A mult iple linear 
regression model was employed to statistically 
examine predictor-level of spending relation
ships. Per capita income was by far the most sig
nificant predictor. The existence of legislation 
mandating special education services was statis
tically significant, but a weak predictor. The 
populat ion density, inferr ing economies of 
scale considerations, did not show up as signifi
cant. These data, however, should have been 
aggregated at the local level. Income was also 
highly correlated with the ratio of special edu
cation expenditures to total current expendi
tures on the total school program, suggesting 
that " no t only do high income states pay more 
for special education, but they also give it more 
emphasis relative to regular educat ion" 
(Kakalik et al., 1973, p. 123). 

The Role of State and Local Government 

While the role of the federal government may 
be to guarantee equal access to educational 
programs and fiscal resources and to provide 
supplementary funds to guarantee the provi
sion for programs in the national interest, edu
cation is the responsibility of the individual 
states. Thus a state must take it on itself to assure 
sufficient funds in each district to adequately 
operate educational programs in a way which 
equalizes the tax burden upon each district. The 
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state must provide fiscal incentives for the 
improvement of educational programs where 
needed. 

In this regard, the President's Commission on 
School Finance (Karsh, 1972) has made several 
recommendations: 

1. A gradual phasing out of local revenues to be 
supplanted by increased state revenue. 

2. State budgeting and allocation criteria which 
consider variations in program costs com
mensurate with educational needs. 

3. An allowance of local cont r ibut ion to sup
plement up to 10% of state allocations. 

4. A federal financial contr ibut ion to states to 
facilitate the replacement of local tax 
revenues in moving toward ful l state fund
ing. 

In light of the emerging roles and suggestions 
of the three levels of government, the commis
sion made the fo l lowing recommendat ion: 

The cost of educating an exceptional child, 
beyond that amount which is contributed from 
local revenue in the state-local partnership to 
educate a nonexceptional child, should be 
assumed by state government. Federal funds 
should supplement the state's financial effort to 
guarantee full and equal educational opportunity 
to all exceptional children. 

In addit ion to the issue of responsibility, Ross-
miller (1974) pointed out that a state, by its 
f inancing scheme, can either facilitate creative 
special education delivery systems or cont inue 
to promote ineffective and ou tmoded delivery 
systems or deny handicapped chi ldren access to 
such programs. Consistent wi th this concern 
The Counci l for Exceptional Chi ldren (Wein-
traub et al., 1971) has recommended that: 

Laws regulating state reimbursement for the edu
cation of handicapped children be broad enough 
to allow for flexible programing to meet the 
unique needs of each handicapped child, and 
that such funding be tied to a state approved plan 
for which the state and the district can be held 
accountable. Such a plan and subsequent reim
bursement should include provision for, but not 
limited to, instructional services, administration, 
transportation, facilities, and personnel for all 
handicapped children, whether they be located 
in public day schools, state schools or institutions, 
hospitals, homes, private schools, or any other 
facility, (p. 65) 

V. PROGRAMING, PLANNING, AND 
BUDGETING FOR SPECIAL EDUCATION 

Planning, programing, and budgeting (PPB) sys

tems have significant implications for the f inan
cial planning of special education at the local 
level. Among its many purposes, PPB provides a 
systematic procedure for (a) searching for alter
native means to achieve prior i t ized goals and 
objectives for exceptional chi ldren most effec
tively and efficiently, (b) estimating short and 
long range cost projections, and (c) measuring 
program performance to ensure a dollar's 
wor th of service for each dollar spent. 

PPB, a concept in systems analysis, is a method 
which allows for the distr ibut ion of special edu
cation funds among any number of its specific 
programs. Programs are activities which have 
unique objectives. If a local educational agency 
does not use the PPB system, a special education 
department may still elect to make internal 
resource allocation decisions using the PPB 
framework. The results may then be converted 
into the familiar l ine-i tem format to meet local 
educational agency requirements. 

Much of the fo l lowing informat ion has been 
developed f rom a case prepared by Graeme M. 
Taylor of Management Analysis Center, Inc.,on 
behalf of the Bureau of Training, US Civil Ser
vice Commission, and the Bureau of Education 
for the Handicapped, US Off ice of Education, 
Department of Health, Education, and Welfare. 

PLANNING 

In the planning phase of PPB, studies are con
ducted and reports are prepared on the impact 
that environmental factors wil l have on policy 
implications and f inancing of the education of 
exceptional chi ldren. This is fo l lowed by anal
yses of alternative goals and objectives for 
exceptional chi ldren. 

Studies are conducted of demographic, 
social, legal, economic, and polit ical factors. 
Demographic and social factors should include 
the distr ibution of the populat ion as it alters the 
district's student enrol lment and economies of 
scale. Characteristics of the populat ion to be 
examined are trends in bir th rate, the status of 
exceptional chi ldren in the area as a productive 
market, socioeconomic composi t ion, and the 
differential needs of all exceptional children 
and requisite differential educational costs. 

Social attitudes and objectives are a funct ion 
of the social system's concept of deviance and 
social reforms, manifested in economic invest
ment in the handicapped. Litigation has been a 
critical avenue for change. Issues such as the 
right of the handicapped to an education and 
the question of who wil l pay for their education 
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in an appropriate setting have direct relation to 
the nature and level of fund ing. The concept 
equalization of educational opportunity, as 
interpreted by the courts and state legislatures 
in the form of educational f inance standards, 
also impacts upon financial planning. 

Obviously economic factors play a major role 
in financial projections. Some of the economic 
considerations in the planning phase of PPB 
include the level of interest in the economic 
aspects of education in general and special edu
cation in particular, the public's desire for eff i 
ciency and productivi ty in school operations, 
the effect on education of general condit ions in 
the economy, and the federal, state, and local 
partnership in sharing the expenses of educat
ing exceptional chi ldren. The nature and level 
of governmental funding for special education 
wil l depend on the relationship between gen
eral and special education f inance, the objec
tives of recent state finance reforms, criteria 
used for special education fund ing, and meth
ods of funding. 

The polit ical process allocates scarce resour
ces. Demographic, social, legal, and economic 
factors are screened through the polit ical pro
cess. This information is used by lawmakers to 
legit imize their actions. Thus the nature and 
strength of interest groups who provide infor
mation and polit ical support or opposi t ion, and 
the disposition of lawmakers, are significant 
polit ical factors. 

From the studies, reports, and analyses, pro
jections can be made of government revenues 
and budgets as fiscal constraints on agency 
plans. A mul t ip le year plan is then developed 
for achieving goals or objectives. 

PROGRAMING 

The programing aspect of PPB involves several 
steps. The first step is the development of a pro
gram structure for analytical purposes. The 
structure organizes programs together wi th 
similar objectives. Major policy issues are then 
ident i f ied. Subsequent to issue development is 
program evaluation which provides cost, out
put, and social impact data. 

The cost structure should depend on the ana
lytical purposes for which such a model wi l l be 
used; that is, sensitive to cost variations 
between delivery system and severity and type 
of exceptionality, or sensitive to cost variations 
between special and regular education. The 
costs of each exceptional program—its func
tions (activities), organizational units, or ind i 

vidual resources—can be analyzed. The magni
tude of costs can be l inked to the severity of 
exceptional condi t ion or to different delivery 
systems which are employed with in categories 
of exceptionality. 

Any one of several techniques can be 
employed for determining special education 
costs. An excess cost approach may be 
employed which is based on (a) the current best 
practice of programs wi th in the jurisdict ion of a 
local educational agency, (b) a step by step doc
umentat ion of need for each potentially 
employable type of delivery system, or (c) an 
accounting model . 

The last aspect of programing is the bringing 
together of all data relative to the major policy 
issue in a summary of the analysis and recom
mendations for broad program decisions. 

BUDGETING 

Budgeting involves the preparation and submis
sion of program budget requests of the depart
ment of special educat ion, along wi th program 
justif ication. The department's budget request 
is reviewed along wi th those of other organiza
tional units. A school district budget and its jus
tif ication is prepared and presented to the 
school board for its review, amendments, a n d / 
or approval. The approved budgets of all organ
izational units including special education are 
tracked by the actual performance in reaching 
planned objectives. 

DOCUMENTING PPB 

PPB requires documentat ion for strategic deci
sions recommended for the budget year. The 
document , known as a program memorandum, 
includes a statement of specified major pro
gram issues, a comparison of the cost and effec
tiveness of alternatives for resolving those issues 
in relation to objectives, and special education 
departmental recommendations on programs 
to be carried out and the reasons for those deci
sions. 

Special analytical studies are components of 
the entire process, and their results become 
part of the program memorandum to justify rec
ommendations. Some studies can be initiated 
and completed in one year, whi le others con
t inue over several budget years and provide 
improved data. 

Whi le program memorandums deal primarily 
with the resolution of specified program issues, 
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a program and financial plan is the basic plan
ning document for special education. It con
tains a summary of departmental programs 
extending over several years and a cont inuing 
record of program outputs, costs, and f inancing 
needs. In a sense, the program and financial 
plan serves as the vehicle for summarizing all 
program recommendations for budget reviews. 

Traditionally, budget figures are grouped by 
" l ine i tems" or "objects of expenditures," such 
as personnel services, travel, and supplies. 
When using a PPB system, however, a program 
s t ruc tu re g roups budge ta ry i n f o r m a t i o n 
according to objectives and goals. Activities are 
grouped which have common objectives or 
outputs. There are three levels of classifications 
and requisite criteria: program categories, pro
gram subcategories, and program elements. 

Program categories. The categories in a pro
gram structure should provide a suitable frame
work for considering and resolving major ques
tions of mission and scale of operations which 
are a proper subject for decision at higher levels 
of management wi th in a local educational 
agency; for example: Improvement of Curr icu
lum and Instruction in Local Schools. 

Program subcategories. Subcategories should 
provide a meaningful substantive breakdown of 
program categories and should group program 
elements producing outputs which have a high 
degree of similarity; for example: Improvement 
of Education for the Exceptional Chi ld (This pro
gram subcategory is assigned to the department 
of special education). 

Program elements. A program element covers 
special education departmental activities relat
ed directly to the product ion of discrete output 
or a group of related outputs which are depart
mental responsibility. Departmental activities 
which contr ibute directly to the output should 
be included in the program element, even 
though they may be f inanced f rom different 
appropriations or conducted wi th in other 
school district departments or by other school 
districts, government agencies, or private 
schools serving exceptional chi ldren. An exam
ple of a program element might be: Education 
of Emotionally Disturbed. 

A program element is t ied to an end product 
which is measurable. The output should not be 
an intermediate product that supports another 
element. It should be expected that by increas

ing the amount of resources (costs) of a program 
element, the level of output wi l l increase. 

Treatment of Support and Indirect Activities 

It is suggested that the costs of support and ind i 
rect activities not be arbitrarily allocated to a 
program structure simply to distr ibute all costs. 
The activities of supervisors of special education 
and other support personnel are allocated to 
several program elements on a justif iable basis 
unless 100% of their t ime is spent in one pro
gram element. If no justifiable basis exists or if 
the allocation does not contr ibute to more 
effective decision making in budget review, a 
separate element should reflect these activities. 

Adaptation of Program Structure to Decision 
Making Needs 

Where services are provided to a specific target 
group of exceptional students that is an impor
tant focus of decision making, it wi l l be wise to 
consider establishing a unique program 
element wi th in a subcategory and category pre
dominantly involved, unless significant distor
tions of other components of the program 
structure wi l l occur. If specific overhead, ad
ministrative, or support activities are significant 
in and of themselves, but when distr ibuted 
among program elements do not affect deci
sions wi th respect to those elements, then no 
allocation should occur. Small appropriations 
should be totally allocated to that element into 
which the costs predominantly occur to avoid 
the excessive fragmentation of appropriations 
and organizations, again unless decision mak
ing wou ld be altered due to that determinat ion. 

DESIGNING THE PROGRAM STRUCTURE 

The program structure integrates budgetary 
information by common objectives or outputs. 
Several steps are undertaken to design a pro
gram structure, and several alternative struc
tures are available as examples. 

Steps in Design 

Generally the school district has developed a 
statement of broad goals and objectives, which 
serves as the tit le of the program categories of 
the program structure, and has chosen the 
number of structural levels. The first task for 
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personnel of a special education department is 
to choose the number of subordinate levels. It is 
suggested that more than four levels may create 
more detail than is necessary for planning pur
poses. The statement of mission or iented objec
tives (rather than process objectives) required 
for program structure design should be con
vertible into objectives which are analytically 
based and measurable. 

After a structure of objectives and subobjec-
tives is established, activities which contr ibute 
to each subobjective are grouped. Each activity 
is usually a program element. The scope, cover
age, and content of each component is clarified 
by attaching labels and descriptive statements 
for each structural component. The steps do not 
necessarily have to be performed sequentially. 
For instance, tentative descriptive statements 
may assist in grouping activities (elements), or a 
schedule of activity statements may help to for
mulate precise statements of objectives. 

Since an objective may be subdivided along 
several structural dimensions, the dimension 
which is of primary concern in allocation of 
resource decisions should prevail. Subcategory 
classifications can be structured by distinguish
ing complementary f rom compet ing programs. 
Compet ing programs are alternative means of 
achieving an objective and compete for scarce 
resources, whereas complementary programs 
are closely related since an increase in the activ
ities of one leads to an increase in the activities 
of the other. 

Examples of Alternative Structures 

Several alternative dimensions exist for design
ing a special education program structure and 
collecting all costs: by exceptionality, by age 
group, by decentralized administrative areas of 
the school district, by fund source, by program 
funct ion, by broad objectives, or by delivery 
systems. 

Category of exceptionality 

1. Blind and visually handicapped 
2. Deaf and hard of hearing 
3. Speech impaired 
4. Orthopedical ly handicapped 
5. Emotionally disturbed 
6. Educable mentally retarded 
7. Trainable mentally retarded 
8. Special learning disabled 
9. Mul t ip ly handicapped 

10. Gifted 
11. Homebound and hospitalized 
12. Administrat ion of the department of special 

education (refers to general administrative 
costs which are best identi f ied wi th a cen
tral administrative unit for all the above 
areas) 

Age of children being served 

1. Preschool 
2. Elementary 
3. Secondary 
4. Vocational education and rehabil i tation 
5. Administration of the department of special 

education 

Decentralized administrative areas of the 
school districts 

1. Northeast area 
2. North central area 
3. Northwest area 
4. Southeast area 
5. South central area 
6. Southwest area 
7. Administrat ion of the department of special 

education at the district level 

Program functions 

1. Identi f icat ion, screening and diagnosis 
2. Educational planning and placement 
3. Individual instructional services 
4. Homebound instruction 
5. Tuit ion at private institutions 
6. Transportation 
7. Meals 
8. Teacher training and certif ication 
9. Medical services 

10. Research and evaluation 
11. Title VI projects of the Elementary and Sec

ondary Education Act 
12. Curr iculum development 
13. Parent education 
14. Public information services 
15. Physical education 
16. Administration of the department of special 

education 

Broad objectives for exceptional children 

1. Promote general learning (basic skills and 
attitudes) 

2. Promote social adjustment 
3. Promote specialized (career) skills 
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4. Promote understanding on the part of the 
community 

5. Remove barriers to the acceptance of the 
handicapped in the communi ty 

6. Administration of the department of special 
education 

Delivery systems for exceptional children 

1. Regular classroom 
2. Regular classroom wi th consultation 
3. Regular classroom wi th supplementary 

teaching or treatment 
4. Regular classroom plus resource room ser

vice 
5. Part t ime special class 
6. Full t ime special class 
7. Special day school 
8. Residential school 
9. Hospital school 

10. Hospitals and treatment centers 

If the special education program structure is 
designed as part of the entire local educational 
agency's structure, then it may take the form 
shown in the fo l lowing example, where only 
applicable program categories, program sub
categories, and program elements are repres
ented. 
I. Improvement of curr iculum and instruc

t ion in local schools 
A. Improvement of education for the 

exceptional chi ld 
1. Education of bl ind and visually 

handicapped 
2. Education of deaf and hard of hear

ing 
3. Education of speech impaired 
4. Education of orthopedical ly handi

capped 
5. Education of emotional ly disturbed 
6. Education of educable mentally 

retarded 
7. Education of trainable mentally 

retarded 
8. Education of special learning dis

abled 
9. Education of mult iply handicapped 

10. Education of the gifted 
11. Education of homebound and hos

pitalized 
12. Other aids for professional staff 
13. Administrat ion of special education 

Title VI aids to localities 
11. Improvement of educational resources for 

schools 

A. Improvement of teaching resources 
1. Inservice education in the educa

t ion of exceptional chi ldren 
B. General financial support 

1. Foster home chi ldren tui t ion 
II I . Improvement of instructionally related 

support ing services 
A. Transportation aids and services 
B. Medical services 

1. Consultation and other 
2. Aids to orthopedic schools 
3. Medical and rehabil i tation 
4. Handicapped administration 

COORDINATING INTERAGENCY AND 
INTRA-AGENCY PPB ACTIVITIES 

Since the special education department of a 
local educational agency is not the only agency 
or organization planning and providing educa
t ion and related services, it is imperative to co-
ordinate the district's PPB activities wi th those 
other groups. State schools for the bl ind and the 
deaf may be operated by an agency which gov
erns hospitals and institutions. Departments of 
mental health and vocational rehabil i tation per
form research and provide counseling and o th 
er out-patient services. Private and parochial 
schools operate special education programs. 
Private institutions exist for the mentally i l l . Vol 
untary statewide groups, such as the local chap
ter or state federation of The Counci l for Excep
tional Chi ldren, and local service clubs provide 
numerous services. Colleges and universities 
offer professional preparation programs in spe
cial educat ion. Other departments operated by 
the local educational agency offer programs 
and services to the exceptional chi ld, such as 
regular curr iculum and instruction, pupi l per
sonnel services, and vocational education. 

Coordinat ion can be encouraged by any one 
of a number of different mechanisms: 

1. A strong program concept of statewide sig
nificance which wil l serve as a focal point for 
coordinated effort. 

2. Legislation and school board policy. 
3. Functional reorganization. 
4. Creation of local and statewide advisory 

groups on services to exceptional chi ldren. 
5. Interdepartmental and interagency coord i 

nating committees. 
6. An ad hoc task force under chairmanship of a 

person wi th coordinating authority. 
7. Centers for coordinat ion in each depart

ment. 
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8. Preparation of local and statewide plans for 

exceptional chi ldren. 

9. Program coordinat ion in t h e school districts 

by operat ing personnel . 

C O N C L U S I O N 

As has b e e n m e n t i o n e d , t h e sub jec t o f spec ia l 

e d u c a t i o n f i n a n c e is a critical o n e in deal ing 

w i t h the p r o v i s i o n o f an appropr ia te educat ion 

for all except ional ch i ldren. In order for do l l a r s 

to reach an except ional ch i ld , they m u s t first be 

s u b j e c t e d t o i n t e r d e p e n d e n t e n v i r o n m e n t a l 

fac tors . A s tuden t ' s needs mus t be accu ra te l y 

r e f l e c t e d i n t h e d e t e r m i n a t i o n o f t h e costs o f 

p r o v i d i n g p r o g r a m s and serv ices. T h e manner 

i n w h i c h f u n d s are d i s t r i b u t e d , t h e l eve l o f f u n d 

i n g , and f ede ra l - s t a te - l oca l r e l a t i onsh ips w i l l 

s i gn i f i can t l y a f fec t t h e q u a l i t y o f e d u c a t i o n a l 

p r o g r a m s . T h e use o f systems t e c h n i q u e s s h o u l d 

assist i n t h e m o r e e f f e c t i v e and e f f i c i e n t c o n 

s u m p t i o n o f f i n a n c i a l resources . 
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CEC 
Model Statutes 

Every state has a comprehensive school law. 
It covers the organization and functions of the 
one or more state education agencies, qualif ica
tions for teachers and other school profession
als, state-local relations, local publ ic school sys
tems, the ro le of p r iva te schools , and 
compulsory school attendance. 

For normal chi ldren, the regular school law is 
a sufficient and generally all inclusive legal basis 
for the free public education they receive, or a 
prescription of the condit ions under which they 
may substitute private schooling. 

For the h a n d i c a p p e d , supp lemen ta ry 
provisions are necessary. Chi ldren who have 
many kinds of physical, mental, emot ional , or 
learning impairments frequently can funct ion 
in the regular publ ic school setting only if cer
tain aids and auxiliary services designed to 
ameliorate or overcome the impediments im
posed by their handicaps are supplied. In other 
instances, special environments are needed to 
enable the handicapped to secure the equiva
lent of what most chi ldren receive entirely f rom 
the regular programs or, where this is impract i
cable, to receive education suited to their con
ditions and needs. Laws in every state related to 
special education provide the basis on which 
the handicapped gain access to the free publ ic 
education which is the responsibility of the state 
to provide. 

T h e f o l l o w i n g pages c o n t a i n a 
comprehensive set of model statutory provi 
sions designed to provide a ful l legal basis for 
practicable and effective programs of education 
for handicapped chi ldren. The intent ion is that 
they should be considered by states wishing to 
revise or update their laws relating to the educa
tion of the handicapped. Since this group of 
children is part of the populat ion to which the 
comprehensive state school law applies and 
should cont inue to apply, the models are de

signed for incorporat ion into that law. 
States considering a major overhaul of their 

education statutes may wish to regard the mod
els taken in their entirety as a complete set of 
provisions relating to special education for the 
handicapped. Other states may wish to consider 
some of the individual provisions for addit ion to 
the existing statutes or as substitutions for par
ticular provisions needing improvement. 

The materials are presented in a number of 
distinct parts. The first of them is brief and ap
plies to all chi ldren. It is a compulsory school at
tendance law in two short sections. It is included 
because one of the most serious problems in at
tempt ing to secure education for the handi
capped is the tendency to excuse chi ldren wi th 
special problems f rom the requirements of reg
ular school attendance. Statutes which condone 
or provide for such a course signal a failure of 
the public educational system to reach large 
groups of chi ldren for which it is intended. In 
many cases, they also contravene statutory or 
constitutional provisions which purport to af
ford education for all. 

The other parts are arranged as a t i t le of a 
comprehensive state school law. This t it le re
lates to special education for the handicapped. 
It does not replace the regular school law but is 
a supplement to it. 

Brackets [ ] are used to set off alternative lan
guage or to indicate areas for insertion of ap
propriate existing state law or policy. 

MODEL COMPULSORY SCHOOL 
ATTENDANCE LAW 

Section 1. 

School Attendance and Instruction Required 

All children between the ages of [ ] and 
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[ ] shall attend the publ ic schools, or such 
other schools as may be approved by the [state 
education agency] for the purposes of sat
isfying compulsory school attendance require
ments, and shall receive instruction therein. 

Section 2. 

Programs of Instruction 

(a) No chi ld shall be exempt f rom the 
requirements of Section 1 hereof, nor shall the 
authorities legally charged with responsibility 
for the education of chi ldren be relieved f rom 
the obl igation to provide suitable instruction. 
The public school authorities shall provide such 
special programs of education, corrective and 
related services as may be appropriate to enable 
all chi ldren of the fo l lowing classes to meet the 
requirements of Section 1 of this Act: 

1. Chi ldren who are unable to benefit 
sufficiently f rom the regular programs of in 
struction by reason of their mental, physical, 
emotional or learning problems, or for any 
other reason. 

2. Chi ldren whose degree or kind of 
disability or illness precludes attendance in a 
regular school setting. 

(b) A chi ld shall be deemed to be of the type 
described in subsection (a) hereof only upon 
certif ication pursuant to rules and regulations 
of the [state education agency] that he is suffer
ing f rom physical or mental illness or disease of 
such severity as to make his presence in a school 
facility or his travel to and f rom such facility im
possible or dangerous to his health or the health 
of others. For such chi ldren, home, hospital, i n 
stitutional or other regularly scheduled and 
suitable instruction meeting standards of the 
[state education agency] shall be provided by 
the public schools. 

TITLE 
EDUCATION OF THE HANDICAPPED 

PART I. POLICY 

Section 100. 

Provision and Implementation 

It is the policy of this state to provide, and to 
require school districts to provide, as an integral 
part of free public education, special education 
sufficient to meet the needs and maximize the 
capabilities of handicapped chi ldren. The 
t imely implementat ion of this policy to the end 

that all handicapped chi ldren actually receive 
the special education necessary to their proper 
development is declared to be an integral part 
of the policy of this state. This section applies to 
all handicapped chi ldren regardless of the 
schools, institutions, or programs by which such 
chi ldren are served. 

Section 101. 

Services Mandatory 

The [state education agency] shall provide or 
cause to be provided by school districts all regu
lar and special education, corrective, and sup
port ing services required by handicapped chi l 
dren to the end that they shall receive the 
benefits of a free publ ic education appropriate 
to their needs. It shall be wi th in the jurisdiction 
of the [state education agency] to organize and 
to supervise schools and classes according to 
the regulations and standards established for 
the conduct of schools and classes of the public 
school system in the state in all institutions 
whol ly or partly supported by the state which 
are not supervised by publ ic school authorities. 
Schools and classes so established in whol ly 
state owned institutions shall be f inanced by the 
[state education agency]. 

Section 102. 

Preference for Regular Programs 

To the maximum extent practicable, handi
capped children shall be educated along wi th 
chi ldren who do not have handicaps and shall 
attend regular classes. Impediments to learning 
and to the normal funct ioning of handicapped 
chi ldren in the regular school environment 
shall be overcome by the provision of special 
aids and services rather than by separate school
ing for the handicapped. Special classes, sepa
rate schooling or other removal of handicapped 
chi ldren f rom the regular educational environ
ment, shall occur only when, and to the extent 
that the nature or severity of the handicap is 
such that education in regular classes, even wi th 
the use of supplementary aids and services, can
not be accomplished satisfactorily. 

Section 103. 

Facilities 

Physical aspects and specifications of schools, 
classrooms and other facilities for, or likely to be 
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used by handicapped chi ldren, shall be related 
to their special physical, educational and psy
chological needs. To this end, school districts, 
[Special Education Services Associations], agen
cies of the state and its subdivisions, and any pr i 
vate persons or entities constructing, renovat
ing or repairing facilities with or aided by publ ic 
funds, which facilities are expressly intended for 
or are likely to be used by handicapped chi l 
dren, shall plan, locate, design, construct, 
equip, and maintain them with due regard for 
the special capabilities, handicaps and require
ments of the handicapped chi ldren to be ac
commodated therein. 

Section 104. 

Responsibilities 

It is the responsibility of local governments 
and school districts to expend effort on behalf 
of the education of each handicapped child 
equal to the effort expended on account of the 
education of each chi ld who does not have a 
handicap. Any additional effort necessary to 
provide supplemental aids and services shall be 
the ult imate responsibility of the state but shall, 
to the maximum extent practicable, be adminis
tered through the local school districts. 

Section 105. 

Private Programs 

The responsibility of local governments, 
school districts, and the state, to provide a free 
publ ic education for handicapped chi ldren is 
not diminished by the availability of private 
schools and services. Whenever such schools 
and services are ut i l ized, it continues to be the 
public responsibility to assure an appropriate 
quantity and quality of instructional and related 
services, and the protect ion of all other rights, 
and to ascertain that all handicapped chi ldren 
receive the educational and related services and 
rights to which the laws of this state entit le 
them. 

PART I I . DEFINITIONS 

Section 200. 

Definitions 

As used in this Title: 
(a) "Handicapped ch i l d " means a natural 

person between birth and the age of twenty-
one, who because of mental, physical, emo
tional or learning problems requires special ed
ucation services. 

(b) "Special educat ion" means classroom, 
home, hospital, institutional or other instruc
t ion to meet the needs of handicapped chi l 
dren, transportation and corrective and sup
port ing services required to assist handicapped 
chi ldren in taking advantage of, or responding 
to , educational programs and opportunit ies. 

(c) "School distr ict" means either a school 
district or a polit ical subdivision operating a 
publ ic school or publ ic school system. 

(d) "Special education faci l i ty" means a 
school or any port ion thereof, remedial or sup
plemental facility or any other bui ld ing or struc
ture or part thereof intended for use in meeting 
the educational, corrective, and related needs 
of handicapped chi ldren. 

PART II I . STATE AND LOCAL RESPONSIBILITIES 

Section 300. 

Establishment of Division 

There is hereby established in the [State 
Education Agency] a Division for the Education 
of the Handicapped. The Division shall be 
headed by a Director who shall be quali f ied by 
educat ion, training, and experience to take re
sponsibility for, and give direct ion to , the pro
grams of the [State Education Agency] relating 
to the handicapped. 

Section 301. 

Advisory Council 

(a) There shall be an Advisory Counci l for the 
Education of the Handicapped which shall ad
vise and consult wi th the [head of the state edu
cation agency] and the Director of the Division 
for the Education of the Handicapped, and 
which shall engage in such other activities as are 
hereinafter set for th. The Advisory Counci l shall 
be composed of [9] members who are not off ic
ers or employees of State agencies and no more 
than [4] of whom may be officers or employees 
of local school districts. The [head of the state 
education agency] shall appoint the members 
of the Advisory Counci l for [3] year terms, ex
cept that of those first appointed, [3] shall be ap
pointed for terms of one year, [3] for terms of 
two years and [3] for terms of three years. Va-
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cancies shall be f i l led for the unexpired term in 
the same manner as original appointments. 

(b) The Advisory Counci l shall be composed 
of persons broadly representative of commu
nity organizations interested in the handi
capped, professions related to the educational 
needs of the handicapped, and the general 
public. 

(c) The Advisory Counci l annually shall elect 
its own chairman and vice chairman. The direc
tor of the Division for the Education of the 
Handicapped shall meet wi th and act as secre
tary to the Advisory Counci l and, wi th in availa
ble personnel and appropriations, shall furnish 
meeting facilities and staff services for the Advi 
sory Counci l . The [state education agency] shall 
regularly submit, as part of its budget requests, 
an item or items sufficient to cover expenses of 
the operation of the Advisory Counci l and of its 
members in connection with their attendance 
at meetings of the Advisory Counci l , and other 
Advisory Counci l activities. 

(d) The Counci l shall: 
1. Have an opportuni ty to comment on rules 

and regulations proposed for issuance pursuant 
to this Title. 

2. Consider any problems presented to it by 
the [head of the state education agency] or the 
Director of the Division for the Education of the 
Handicapped, and give advice thereon. 

3. Review the State Plan prepared pursuant 
to Section 400 of this Tit le pr ior to its submission 
to the governor and legislature and comment 
thereon to the [head of the state education 
agency] and the Director of the Division for the 
Education of the Handicapped. 

4. Make an annual report to the governor 
and legislature, and [the state board of educa
tion] which report shall be available to the gen
eral public and shall present its views of the pro
gress or lack thereof made in special education 
by the state, its agencies and institutions, and its 
school districts dur ing the preceding year. 

(e) Funds for the publication of the report 
referred to in subsection (d) of this Section shall 
be made available f rom the regular appropria
tions to the [state education agency]. 

Section 302. 

Special Education Services Association 

A school district may meet its obligations to 
provide educational, corrective, and support
ing services for handicapped chi ldren, as set 
for th in this Title, and in any other laws and reg

ulations of the [state education agency], by par
ticipating in a Special Education Services Associ
ation established and operated pursuant to this 
Title. 

A Special Education Services Association may 
be the means whereby participating school 
districts perform all of their special education 
functions or perform only specified special edu
cation functions. In the latter case, participating 
school districts shall cont inue to provide special 
education and related services not provided by 
such an Association on an individual district ba
sis or in some other manner pursuant to law. 

Section 303. 

Area and Manner of Establishment 

A Special Education Services Association shall 
provide services for all the area included with in 
the school districts participating in it. It maybe 
established by [resolution of each of the gov
erning boards of the school districts participat
ing in it] [by vote of the electors in each of the 
participating school districts in the same 
manner as a school bond referendum]. 

Section 304. 

Governing Board 

The Governing Board of a Special Education 
Services Association shall consist of representa
tives of the participating school districts. Unless 
otherwise provided in a writ ten agreement em
bodied in the resolutions or propositions by 
which the Special Education Services Associa
t ion is established, each participating school 
district shall have one representative. The 
representatives of each school district on the 
Governing Board shall be [elected by the 
governing board of the school district f rom its 
own members] [elected by the voters of the 
school district]. Each such representative shall 
have one vote on the Governing Board. 

Section 305. 

Powers of Governing Board 

The affairs of a Special Education Services 
Association shall be administered by its Govern-
ing Board, and the officers and employees 
thereof. A Special Education Services Associa
t ion shall have power to : 
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(a) Establish and operate programs and 
classes for the education of handicapped chi l 
dren. 

(b) Acquire, construct, maintain and operate 
facilities in which to provide educat ion, correc
tive services, and support ing services for handi
capped chi ldren. 

(c) Make arrangements wi th school districts 
participating in the Special Education Services 
Association for the provision of special educa
t ion , corrective, and support ing services, to the 
handicapped chi ldren of such school districts. 

(d) Employ special education teachers and 
personnel required to furnish corrective or sup
port ing services to handicapped chi ldren. 

(e) Acquire, hold and convey real and 
personal property. 

(f) Provide transportation for handicapped 
chi ldren in connect ion wi th any of its programs, 
classes or services. 

(g) Receive, administer and expend funds 
appropriated for its use. 

(h) Receive, administer and expend the 
proceeds of any issue of school bonds or other 
bonds intended whol ly or partly for its benefit. 

(i) Apply for, accept, and util ize grants, gifts, 
or other assistance, and, if not contrary to law, 
comply wi th the condit ions, if any, attached 
thereto. 

(j) Participate in, and make its employees 
eligible to participate in, any ret irement system, 
group insurance system, or other program of 
employee benefits, on the same terms as govern 
school districts and their employees. 

(k) Do such other things as are necessary and 
incidental to the execution of any of the forego
ing powers, and of any other powers conferred 
upon Special Education Services Associations 
elsewhere in this Title or in other laws of this 
state. 

Section 306. 

Special Education Centers 

(a) A Special Education Services Association 
may establish and operate one or more special 
education centers to provide diagnostic, thera
peutic, corrective, and other services, on a more 
comprehensive, expert, economic and efficient 
basis than can reasonably be provided by a sin
gle school district. Such services may be pro
vided in the regular schools by personnel and 
equipment of a center or, whenever it is imprac
tical or inefficient to provide them on the pre
mises of a regular school, the center may pro

vide services in its own facilities. To the 
maximum extent feasible, such centers shall be 
established at, in conjunct ion w i th , or in close 
proximity to one or more elementary and sec
ondary schools. 

(b) Centers established pursuant to this 
Section also may contain classrooms and other 
educational facilities and equipment to supple
ment instruction and other services furnished to 
handicapped chi ldren in the regular schools, 
and to provide separate instruction to chi ldren 
whose degree or kind of handicap makes it 
impracticable or inappropriate for them to par
ticipate in classes wi th normal chi ldren. 

(c) Centers established pursuant to this 
Section may include dormitory and related fa
cilities and services in order to permit handi
capped chi ldren who may not reasonably go to 
and f rom home daily to receive educational and 
related services. 

(d) No facilities may be acquired or con
structed pursuant to this Section unless applica
t ion therefor has been made by the Special Edu
cation Services Association to the Division of 
Education for the Handicapped and a permit for 
such facilities has been issued by the Division. 
The permit may contain such condit ions as the 
Division may deem appropriate to assure con
formity wi th the policy of this Title. No permit 
shall be issued unless the Division of Education 
for the Handicapped is satisfied that every effort 
has been and is being made to accommodate 
the educational or related services in regular 
school buildings or on regular school premises, 
and, that separate facilities are necessary. 

Section 307. 

Relation to School Districts 

(a) A Special Education Services Association 
shall provide educational, corrective, and sup
port ing services for all handicapped chi ldren 
who are residents thereof, except for special ed
ucation, corrective, and support ing services 
that are provided directly by the state, and any 
special educational, corrective, and supportive 
services as, pursuant to the agreement under 
which the Association functions, are expressly 
reserved for cont inued provision by the indiv id
ual school districts. To the maximum extent 
practicable, a Special Education Services Associ
ation shall make such provision in the regular 
schools of the school districts served by the Spe
cial Education Services Association or in its own 
facilities established and operated pursuant to 
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Section 305 of this Title. A Special Education Ser
vices Association shall make arrangements w i th , 
and payments to , private schools, institutions, 
and agencies, for services to handicapped chi l 
dren only if it is unable to provide satisfactory 
service wi th its own facilities and personnel, and 
the facilities and personnel of its member 
school districts. 

(b) A Special Education Services Association 
shall provide home or hospital instruction, cor
rective, and support ing services to handicapped 
chi ldren, but only in cases where the nature and 
severity of the handicap make the provision 
thereof in the regular schools, or in other facil i
ties of the Special Education Services Associa
t ion, the state, or in suitable private facilities, 
impracticable. 

(c) A school district may qualify, for the pur
poses of state aid, as a Special Education Services 
Association, if it provides a full complement of 
educational, corrective, and support ing ser
vices, exclusive of services provided directly by 
the state, for all handicapped chi ldren resident 
wi th in its boundaries. Upon application made 
pursuant to Section 308(c) of this Title the [state 
education agency] shall determine whether the 
applicant school district meets the require
ments of the subsection. 

Section 308. 

Application for Special Education Services 
Association Status 

(a) Any Special Education Services Associa
t ion which is in the process of format ion, and 
which proposes to qualify for state aid, shall 
submit the interschool district agreement pur
suant to which it proposes to funct ion to the 
[state education agency]. Such submission may 
be either prior or subsequent to adopt ion of the 
agreement and the resolution or proposit ion 
required by Section 302 of this Title but no Spe
cial Education Services Association shall receive 
state aid unless it has been approved therefor by 
the [state education agency]. 

(b) The [state education agency] shall ap
prove a Special Education Services Association 
for state aid if it determines that: 

1 . The Assoc ia t ion comp l ies w i t h all 
provisions of this Title, or if the Association is 
not yet in operat ion, that it wi l l have the resour
ces and authority to comply therewith. 

2. The geographic area served or to be served 
by the Special Education Services Association is 
not so located or of such a configurat ion as to 

exclude one or more other school districts f rom 
effective participation in a Special Education 
Services Association or f rom forming a viable 
Association of their own. 

(c) A school district may apply for and receive 
the status of a Special Education Services 
Association by submitt ing to the [state educa
t ion agency] an appropriate resolution of its 
governing board requesting such status. The 
provisions of Section 309 hereof shall not apply 
to an application submitted pursuant to this 
subsection, but the application shall not be ap
proved unless the [state education agency] finds 
that the school district complies with subsection 
(b) 1 of this Section, and that it maintains a ful l 
complement of special education facilities and 
programs. 

Section 309. 

Interschool District Agreement 

(a) Each Special Education Services Associa
t ion , other than one composed of a single 
school district, shall funct ion pursuant to and in 
accordance with an interschool district Agree
ment (hereinafter referred to as " t he Agree
ment") . The Agreement may be incorporated in 
the resolution or other action establishing the 
Special Education Services Association or may 
be a separate document. In any case, however, 
it shall be adopted either by affirmative vote of 
each of the governing boards of the school 
districts participating in the Special Education 
Services Association or by affirmative vote of 
the electors in each such school district. 

(b) An Agreement shall contain: 
1. A precise identif ication of the party 

school districts. 
2. An enumeration or other precise delinea

t ion of the services to be provided by the Special 
Education Services Association. 

3. Provisions relating to the internal 
management and control of the Special Educa
t ion Services Association. 

4. Provisions def ining the relationships be
tween the party school districts and the Special 
Education Services Association in regard to the 
responsibilities for regular education of handi
capped chi ldren and special educat ion, correc
tive, and supporting services for handicapped 
chi ldren. 

5 . P r o v i s i o n s f i x i n g t h e f i n a n c i a l 
responsibilities of each party school district to 
the Special Education Services Association or 
setting for th formulas, procedures and other 
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specific methods for the calculation thereof. 
6. A min imum durat ion for the Agreement. 
7. Provisions for amendment, renewal, 

w i t h d r a w a l f r o m o r t e r m i n a t i o n o f t he 
Agreement. 

8. Provisions for the disposition of Special 
Education Services Association property upon 
dissolution of the Association. 

9. Financial settlement, if any, wi th a 
wi thdrawing school district. 

10. Any other necessary or appropriate 
provisions. 

(c) Prior to becoming effective, an Agree
ment shall be submitted to the [state education 
agency] and the Attorney General, and it shall 
not go into effect unless approved thereby. Fail
ure to respond to a submission wi th in [90] days 
shall constitute approval thereof. 

(d) 1. The [state education agency] shall ap
prove a submitted Agreement, unless it finds 
that the provisions thereof do not accord wi th 
this Title and the policies set forth herein, or un
less it finds that the Agreement does not contain 
sufficient evidence that the Special Education 
Services Association wil l have the means of pro
viding the facilities, personnel and services ne
cessary to fulf i l l its obligations toward handi
capped chi ldren. 

2. The Attorney General shall approve a 
submitted Agreement, unless he finds it to be in 
improper fo rm, or unless he finds one or more 
of its provisions contrary to law. 

Section 310. 

Contracts Not Prohibited 

Nothing in this part shall be construed to pre
vent a school district f rom providing educa
t ional, corrective, or support ing services for 
handicapped chi ldren by contracting wi th 
another school district to provide such services 
for handicapped chi ldren f rom such other 
district. 

Section 311. 

Withdrawal and Dissolution 

(a) A school district which is included in a 
Special Education Service Association may w i th 
draw f rom participation in any part of the Asso
ciation only wi th the approval of the Director of 
the Division for the Education of the Handicap
ped after he has conferred wi th the district and 

is satisfied that such withdrawal is in the interest 
of the handicapped chi ldren in the Association 
and the school district affected. Such wi thdra
wal shall be effective only if the school board 
has the approval of the Director of the Division 
of the Education of the Handicapped to estab
lish a comparable part of a program. Such w i th 
drawal shall not be effective unti l the end of the 
next ful l school year. The wi thdrawing school 
district shall be liable for its proport ionate share 
of all operating costs unti l its withdrawal be
comes effective, shall cont inue to be liable for 
its share of debt incurred whi le it was a partici
pant and shall receive no share in the assets. 

(b) An Association established under this 
part may be dissolved by action of its governing 
board, but such dissolution shall not take place 
unti l the end of the school year in which the ac
t ion was taken. When an Association is dis
solved, assets and liabilities shall be distributed 
to all entities which participated in the 
Association. 

PART IV. PLANNING 

Section 400. 

State Plan 

(a) The [state education agency], acting 
through its Division for the Education of the 
Handicapped, shall make and keep current a 
plan for the implementat ion of the policy set 
for th in Part I of this Title. The plan shall include: 

1. A census of the handicapped chi ldren in 
the state showing the total number of such chi l 
dren and the geographic distr ibution of handi
capped chi ldren as a whole. 

2. Provision for diagnosis and screening of 
handicapped chi ldren. 

3. An inventory of the personnel and 
facilities available to provide instruction and 
other services for handicapped chi ldren. 

4. An analysis of the present distr ibution of 
responsibility for special education between 
the state and local school systems and general 
units of local government, together wi th re
commendations for any necessary or desirable 
changes in the distr ibution of responsibilities. 

5. I d e n t i f i c a t i o n of t he c r i te r ia fo r 
determining how handicapped chi ldren are to 
be educated. 

6. Standards for the education to be 
received by each of the several categories of 
handicapped children in regular schools or 
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school districts and in state institutions, inc lud
ing methods of assuring that education afforded 
the handicapped wi l l be as nearly equivalent as 
may be to that afforded regular chi ldren and 
also wi l l take account of their special needs. 

7. A program for the preparat ion, re
crui tment and inservice training of personnel in 
special education and allied fields, including 
participation, as appropriate, by institutions of 
higher learning, state and local agencies, and 
any other public and private entities having 
relevant expertise. 

8. A p r o g r a m for the d e v e l o p m e n t , 
acquisit ion, construction and maintenance of 
facilities, and new, enlarged, redesigned and re
placement facilities needed to implement the 
policy of this Title. 

9. A ful l description of the state plan for 
providing special education to all handicapped 
chi ldren in this state, including each of the mat
ters enumerated herein, and any other neces
sary or appropriate matters. 

10. Any addit ional matters which may be 
necessary or appropriate, including recommen
dations for amendment of laws, changes in ad
ministrative practices and patterns of organiza
t ion, and changes in levels and patterns of 
financial support. 

(b) The plan required by subsection (a) 
hereof shall be presented to the Governor and 
the Legislature and made available for public 
distr ibut ion no later than [ ]. Thereafter, 
amendments to or revisions of the plan shall be 
submitted to the Governor and Legislature and 
made available for publ ic distr ibution no less 
than [90] days prior to the convening of each 
regular session of the Legislature. Al l such sub
missions, except for the initial submission of the 
plan shall detail progress made in ful f i l l ing the 
plan and in implement ing the policy of this Act. 

Section 401. 

Local Planning and Responsibility 

(a) On or before [ ], each school district 
shall report to the [state education agency] the 
extent to which it is then providing the special 
education for handicapped chi ldren necessary 
to implement fully the policy of this tit le. There-
port shall also detail the means by which the 
school district or political subdivision proposes 
to secure full compliance with the policy of this 
Title, inc luding: 

1. A precise statement of the extent to which 
the necessary education and services wi l l be 

provided directly by the district pursuant to law 
requir ing such direct provision. 

2. A precise statement of the extent to which 
standards in force pursuant to Section 400(a)6 of 
this Title are being met. 

3. An identif ication and description of the 
means which the school district or polit ical sub
division wil l employ to provide, at levels meet
ing standards in force pursuant to Section 400(b) 
of this Tit le, all special education not to be pro
vided directly by the state. 

(b) After submission of the report required 
by subsection (a) hereof, the school district shall 
submit such supplemental and additional re
ports as the [state education agency] may re
qui re, in order to keep the plan current. By rule 
or regulation, the [state education agency] shall 
prescribe the due dates, fo rm and all other ne
cessary or appropriate matters relating to such 
reports. 

(c) For the purposes of this Section, handi
capped chi ldren being furnished special educa
t ion in state schools or other state facilities shall 
cont inue to be the planning responsibility of 
the school district in which they would be en
ti t led to attend school if it were not for the d i 
rect provision of special education to them by 
the state. A record of each such ch i ld , the nature 
and degree of his handicap and of the way in 
which his educational needs are being met shall 
be kept by the school district. 

Section 402. 

Interstate Cooperation 

Any state and local plans made pursuant to 
this Part shall take into account the advantages 
and disadvantages in providing special educa
t ion to particular kinds of handicapped chi l
dren through cooperative undertakings wi th 
other jurisdictions. 

(a) In addit ion to any arrangements that may 
be made pursuant to Sections 302-305 of this Ti
t le, the state or school district may enter into 
agreements with other school districts or states 
to provide such special educat ion: provided 
that a chi ld receiving special education outside 
the school district in which he would normally 
attend publ ic school shall cont inue to be the re
sponsibility of such school district and nothing 
herein shall be deemed to relieve the school 
district f rom compliance wi th the requirements 
of this Title. 

(b) Agreements made pursuant to this 
Section may include the furnishing of educa-
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tional and related services, payment of reasona
ble costs thereof, the making of capital contr i 
butions toward the construction or renovation 
of jo int or common facilities or facilities regu
larly made available by one party jurisdict ion to 
the handicapped children of another party jur
isdiction, and furnishing of or responsibility for 
transportation, lodging, food and related l iving 
costs. 

(c) Any child given educational or related 
services and any parent or guardian of such 
chi ld, pursuant to this Section and any agree
ment made pursuant hereto, shall cont inue to 
have all civil and other rights that he wou ld have 
if receiving like education or related services 
wi th in the subdivision or school district where 
he would normally attend publ ic school. No 
agreement made on the authority of this Sec
t ion shall be valid unless it contains a provision 
to such effect. 

PART V. IDENTIFICATION OF HANDICAPPED 
CHILDREN 

Section 500. 

Children Attending School 

Every school district shall test and examine, or 
cause to be tested and examined, each child at
tending the publ ic and private schools wi th in its 
boundaries in order to determine whether such 
chi ld is handicapped. The tests and examina
tions shall be administered on a regular basis in 
accordance wi th rules and regulations of the 
[State Education Agency]. As used in this Part, 
the term "schools" shall mean kindergartens 
and grades 1-12 and, if the school district pro
vides educational programs below kinder
garten level or above grade 12 to all chi ldren at
tending such programs. 

Section 501. 

Limitation 

The requirements of Section 500 shall not 
apply to chi ldren attending private schools, if 
the chi ldren are not residents of this state pro
vided that if the state or the school district had 
an agreement wi th another state or school dis
trict requir ing such tests and examinations, the 
school district shall administer them and report 
the results to the school district of the child's 
residence. 

Section 502. 

Records 

Every school district shall make and keep cur
rent a list of all handicapped chi ldren required 
to be tested and examined pursuant to Sections 
500 and 501 of this Title who are found to be 
handicapped and of all chi ldren who are resi
dents of the school district and are receiving 
home, hospital, institutional or other special ed
ucation services in other than regular programs. 

PART VI. PROVISION OF SPECIAL 
EDUCATION MATERIALS AND TRAINING 

Section 600. 

[Unit] Established 

There shall be in the Division for the 
Education of the Handicapped a "Special Edu
cation Materials and Training Uni t , " hereinafter 
called ["the Un i t " ] , for the purpose of assisting 
in the education of handicapped persons. 

Section 601. 

Functions 

In addit ion to any functions in which it may 
engage pursuant to other provisions of this Title 
or other laws, the [Unit] may: 

(a) Develop, test, demonstrate, maintain, 
purchase or otherwise acquire, store, produce if 
not reasonably obtainable f rom commercial 
sources, and make available equipment, mate
rials, and special supplies and devices part icu
larly useful in connect ion wi th the education of 
handicapped persons. 

(b) Study, d e v e l o p , and d isseminate 
information concerning techniques for teach
ing handicapped persons. 

(c) Co l l ec t , eva lua te , and d isseminate 
research data and other information related to 
special equipment , materials, supplies, devices, 
techniques and training. 

(d) Provide instruction in the operation or 
use of equipment, materials, supplies, and devi
ces of the type referred to in (a) of this section. 

(e) Provide in-service training for teachers of 
handicapped persons and other persons requir
ing special skills or understanding in connec
t ion with the education of handicapped per
sons. 
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(f) Accept, administer, and uti l ize federal aid 
and any other grants, gifts, or donations of 
funds, equipment, materials, supplies, facilities, 
and services in connect ion wi th any of its autho
rized functions, and comply wi th any require
ments or condit ions attached thereto: provided 
that the same are not inconsistent wi th law. 

Section 602. 

Availability of Programs 

(a) The [Unit ] shall furnish, lend, or otherwise 
make available its equipment , materials, sup
plies, and devices to publ ic school systems, pr i 
vate nonprof i t schools, special schools or insti
tutions for handicapped chi ldren, and public 
and private nonprof i t institutions of higher 
learning. 

(b) Public and private nonprof i t institutions 
and organizations operating programs of voca
tional rehabil i tation [recognized or approved] 
pursuant to [cite appropriate statute] also shall 
be eligible in the same manner as institutions 
qualifying under subsection (a) hereof. 

(c) Pre-school publ ic and private nonprof i t 
programs for the education of handicapped 
chi ldren also shall be eligible in the same 
manner as institutions qualifying under subsec
t ion (a) hereof, if approved by the [Uni t ] . 

(d) Handicapped persons may apply for and 
receive equipment, materials, supplies and de
vices on an individual basis if the [Unit ] has es
tablished loan or other services for making the 
same available to users not covered by subsec
tions (a)-(c) hereof and has provided appro
priate procedures therefor. 

(e) The [Unit] shall make equipment , mate
rials, supplies, or devices available pursuant to 
subsections (a)-(c) hereof only on wri t ten appl i 
cation made in such form and manner as it may 
prescribe. The application shall be approved, 
and the equipment, materials, supplies, or devi
ces furnished only if the [Unit ] is satisfied that 
the applicant has a need therefor and is capable 
of putt ing them to appropriate use. Appl ica
tions shall contain information concerning the 
number of handicapped chi ldren for whom the 
applicant is providing instruction or, in the case 
of a new institution or program, the number ex
pected to be so served; the type or types of 
handicap; and such other information as the 
[Unit] may require. 

Section 603. 

Regional Service 

(a) Except as may be provided pursuant to 
this section, the [Unit ] shall provide equipment, 
materials, supplies, devices and in-service train
ing only to schools and school systems, institu
tions, organizations, and persons in this state. 

(b) In view of the specialized character of the 
functions of the [Uni t ] , it is recognized that its 
support and uti l ization on a multistate or re
gional basis may promote efficiency and econ
omy, and may make it possible for more persons 
in need of special education to receive it. Ac
cordingly, it is the policy of this state to encour
age multistate and regional cooperat ion to that 
end. 

(c) The [State Department of Education] may 
enter into contracts with other states or their ap
propriate educational agencies for the furnish
ing of services, equipment, materials, supplies, 
or devices by the [Unit ] . Such contracts may 
provide for the carrying on of any one or more 
functions which the [Unit] is authorized to per
form in such manner as to serve schools and 
school systems, institutions, organizations, and 
persons in such other state or states: provided 
that unless the activities covered by the contract 
are f inanced entirely by the other state or states, 
including the maintenance of a separate staff or 
the pro rata contr ibut ion to the salaries and 
other compensation of staff partly employed for 
the benefit of one or more other states and this 
state, no school or school system, inst i tut ion, or
ganization, or person may be furnished wi th 
equipment , materials, supplies, devices, or 
training who would be ineligible to receive the 
same under the laws of this state. 

(d) Contracts made pursuant to this Section 
shall provide for: 

1. their durat ion; 
2. appropriate consideration and the pay

ment thereof; 
3. the nature and extent of the equipment, 

materials, supplies, devices, and training to be 
furnished and received; 

4. the performance of inspections and exam
inations and the making of reports; the evalua
t ion thereof; and the granting or denial of ben
efits on the basis thereof; 

5. any other necessary and appropriate mat
ters. 
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(e) Consideration provided by any contract 
made with the [State Department of Education] 
pursuant to this Section shall be at least suffi
cient to cover the cost of any equipment , mate
rials, supplies, or devices furnished, and an 
equitable share of the operat ing costs in con
nection with any in-service training given to 
persons f rom other states. It shall be a guiding 
principle for the making of contracts pursuant 
to this Section that if the use made or to be made 
of the [Unit] by another state is in excess of [10] 
per cent of the use made by this state and 
schools and school systems, institutions, organi
zations, or persons in this state, consideration 
required f rom such other state shall include an 
equitable contr ibut ion to overhead and capital 
costs, as well as to operat ing costs and costs of 
equipment, materials, supplies, and devices 
furnished. 

Section 604. 

Contracting Authority 

The [State Education Agency] is authorized to 
enter into contracts for the furnishing of equip
ment, materials, supplies, devices, and person
nel training that are peculiarly useful in the 
teaching of handicapped chi ldren. The [State 
Education Agency] may pay such consideration, 
out of funds available therefor, as may be ap
propriate and equitable in the circumstances. If 
another state, public agency, or private non-
profit agency establishes and maintains a 
substantial, specialized program for the devel
opment , product ion, procurement, and distri
but ion of special equipment , materials, sup
plies, and devices, or for the training of person
nel useful in the teaching of handicapped chi l 
dren, and if the contract or contracts entered 
into pursuant to this Section assure this state of 
substantial benefits therefrom on a cont inuing 
basis, consideration paid by the [State Education 
Agency] may be calculated to include overhead 
and capital costs as wel l as more immediate 
operational costs and the costs of any articles or 
services furnished or to be furnished. 

Section 605. 

Availability of Articles and Services 

Any articles or services secured by or through 
the [State Education Agency] pursuant to con
tracts made under the authority of this Title may 

be made available to any school systems, special 
schools, or other persons and entities enti t led to 
participate in or receive benefits f rom special 
services to the handicapped. The ult imate ap
por t ionment and bearing of costs as among the 
state, subdivisions thereof and other persons 
and entities shall be in accordance wi th law. 

Section 606. 

Inspections, Reports, and Records 

(a) The [Unit ] may inspect the facilities of any 
applicant for or recipient of its equipment, 
materials, supplies, and devices, and may exam
ine any pert inent records in order to determine 
facts relevant to the administration of this Title. 
For this purpose, the [Unit] and its duly autho
rized representatives shall have access to the 
premises and any pert inent records of the appl i
cant or recipient at all reasonable times. 

(b) The [Unit ] may require reasonable 
reports f rom any recipient institution or pro
gram detail ing the uses made of equipment, 
materials, supplies, and devices made available 
pursuant to this Title, and of the workabil i ty or 
beneficial effects obtained therefrom. 

(c) The [Head of the State Education Agency] 
may provide for the consolidation of inspec
tions, examinations of records, and making of 
reports pursuant to this Section wi th other i n 
spections, examinations, and reports made or 
required to be made by the [State Education 
Agency] or may permit them to be separate, as 
in his judgment is most appropriate to the 
proper administration of this Title and the pro
mot ion of general efficiency. 

Section 607. 

Relationship of the Unit to Other Entities 

(a) Unless the funct ion is performed for it by 
a Special Education Services Association each 
school district and state institution shall estab
lish and maintain a special education resources 
center which shall perform the functions of pro
curement, maintenance, servicing and distri
but ion of special education equipment , sup
plies and materials to the schools of the district 
and to any other persons or entities to which 
they are made available pursuant to law. Special 
education equipment , supplies, and materials 
made available to schools and other entities 
shall be provided, made available and invento-
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ried by such center. 
(b) To the extent of its capabilities, a special 

education resources center may establish and 
operate or cooperate wi th others in establishing 
and operating programs of in-service training 
similar to those authorized for the state unit by 
Part VIII of this Title. 

(c) Centers established as required by this 
Section shall cooperate wi th and may borrow or 
otherwise obtain f rom the state uni t , regional 
instructional materials centers, federal and 
other governmental agencies, and appropriate 
private agencies such equipment, supplies and 
materials as may be available therefrom and 
may be responsible for their proper distr ibu
t ion to and collection f rom schools and other 
entities ent i t led to receive and uti l ize them. 

(d) It is the purpose of this Section to 
promote the efficient and expert use of special 
education aids and to discourage their being 
posit ioned, kept or made available for use by 
persons and under condit ions not conducive to 
their proper employment. The Division for the 
Education of the Handicapped shall develop, 
revise and keep in force regulations and guide
lines for the operation of centers and for their 
relationships to schools or other proper recip
ient entities. The state Unit shall assist centers in 
their programs of training, equipment servic
ing, distr ibution and general administration. 

(e) The state Unit shall encourage the main
tenance of centers by Special Education Servi
ces Associations on behalf of their participating 
school districts, except in those instances where 
an individual school district has qual i f ied as a 
Special Education Services Association. 

PART VII . REMEDIES 

Section 700. 

Administrative and judicial Review 

(a) A chi ld, or his parent or guardian, may 
obtain review of an action or omission by state 
or local authorities on the ground that the chi ld 
has been or is about to be: 

1. denied entry or continuance in a program 
of special education appropriate to his condi 
t ion and needs. 

2. placed in a special education program 
which is inappropriate to his condi t ion and 
needs. 

3. denied educational services because no 
suitable program of education or related ser
vices is maintained. 

4. provided wi th special education or other 
education which is insufficient in quantity to 
satisfy the requirements of law. 

5. provided wi th special education or other 
education to which he is enti t led only by units 
of government or in situations which are not 
those having the primary responsibility for pro
viding the services in question. 

6. assigned to a program of special education 
when he is not handicapped. 

(b) The parent or guardian of a child placed 
or denied placement in a program of special ed
ucation shall be notif ied prompt ly , by regis
tered certif ied mail return receipt requested,of 
such placement, denial or impending place
ment or denial. Such notice shall contain a state
ment informing the parent or guardian that he is 
entit led to review of the determinat ion and of 
the procedure for obtaining such review. 

(c) The notice shall contain the information 
that a hearing may be had, upon wr i t ten re
quest, no less than [15] days nor more than [30] 
days f rom the date on which the notice was re
ceived. 

(d) No change in the program assignment or 
status of a handicapped chi ld shall be made 
wi th in the period afforded the parent or guard
ian to request a hearing, which period shall not 
be less than [14] days, except that such change 
may be made wi th the wri t ten consent of the 
parent or guardian. If the health or safety of the 
chi ld or of other persons wou ld be endangered 
by delaying the change in assignment, the 
change may be sooner made, but wi thout prej
udice to any rights that the chi ld and his parent 
or guardian may have pursuant to this Section or 
otherwise pursuant to law. 

(e) The parent or guardian shall have access 
to any reports, records, clinical evaluations or 
other materials upon which the determination 
to be reviewed was whol ly or partially based or 
which could reasonably have a bearing on the 
correctness of the determinat ion. At any hear
ing held pursuant to this Section, the child and 
his parent or guardian shall be enti t led to exam
ine and cross examine witnesses, to introduce 
evidence, to appear in person, and to be repre
sented by counsel. A full record of the hearing 
shall be made and kept, including a transcript 
thereof if requested by the parent or guardian. 

(f) A parent or guardian, if he believes the d i 
agnosis or evaluation of his chi ld as shown in the 
records made available to him pursuant to sub-
section (e) to be in error, may request an inde
pendent examination and evaluation of the 
chi ld and shall have the right to secure the same 
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and to have the report thereof presented as evi
dence in the proceeding. If the parent or guard
ian is financially unable to afford an indepen
dent examination or evaluation, it shall be 
provided at state expense. 

(g) The [state education agency] shall make 
and, f rom t ime to t ime, may amend or revise 
rules and regulations for the conduct of hear
ings authorized by this Section and otherwise 
for the implementat ion of its purpose. Among 
other things, such rules and regulations shall re
quire that the hearing officer or board be a per
son or composed of persons other than those 
who participated in the action or who are re
sponsible for the omission being complained 
of; fix the qualifications of the hearing officer or 
officers; and provide that the hearing officer or 
board shall have authority to aff i rm, reverse or 
modify the action previously taken and to order 
the taking of appropriate action. The rules and 
regulations shall govern proceedings pursuant 
to this Section, whether held by the [state edu
cation agency] or by a [local education agency]. 

(h) The determination of a hearing officer or 
board shall be subject to judicial review [in the 
manner provided by the state administrative 
procedure act] [ in the manner provided for j u 
dicial review of determinations] of the [state or 
local education agency] as the case may be. [If 
there is no applicable procedure, appropriate 
statutory provisions should be added here]. 

(i) If a determination or hearing officer or 
board is not fully compl ied with or imple
mented the aggrieved party may enforce it by a 
proceeding in the [ ] Court. Any action pur
suant to this subsection shall not be a bar to any 
administrative or judicial proceeding by or at 
the instance of the [state education agency] to 
secure compliance or otherwise to secure 
proper administration of laws and regulations 
relating to the provision of regular or special 
education. 

(j) The remedies provided by this Section are 
in addit ion to any other remedies which ach i ld , 
his parent or guardian may otherwise have pur
suant to law. 

Section 701. 

Enforcement Not Affected 

Nothing in this Title shall be construed to l imit 
any right which any chi ld or his parent or 
guardian may have to enforce the provision of 
any regular or special educational service; nor 

shall the t ime at which school districts are re
quired to submit plans or proceed wi th imple
mentation of special education programs be 
taken as authorizing any delay in the provision 
of education or related services to which a chi ld 
may otherwise be ent i t led. 

Section 702. 

Direct State Action 

(a) If, at any t ime after [ ,] a school 
district is found by the [state education agency] 
to have failed to provide necessary education to 
all handicapped chi ldren who by law are en
t i t led to receive the same f rom such school 
district, the [state education agency] may w i th 
hold all or such port ion of the state aid for the 
regular publicschools as, in its judgment , is war
ranted. The denial of state aid hereunder may 
cont inue unti l the failure to provide special ed
ucation required is remedied. Whether or not 
the [state education agency] elects to wi thho ld 
aid pursuant to the preceding sentence, it may 
provide the education directly. 

(b) No action pursuant to subsection (a) 
hereof shall be taken by the [state education 
agency], except after public hearing on due no
tice, and on a record that establishes the failure 
of the school district to provide special educa
t ion of adequate quantity and quality. 

(c) If the [state education agency] acts to pro
vide special education pursuant to this Section, 
such action may include: 

1. The hir ing, employment, and direct ion of 
special education teachers and any necessary 
support ing professional and other personnel. 

2. The incorporat ion of such personnel into 
the affected school system. 

3. The procur ing and employment of such 
supplies, equipment and facilities as may be rea
sonably necessary or appropriate. 

4. The furnishing of such administrative su
pervision and services as may be necessary to 
make the special education program effective. 

5. The direct provision in state institutions or 
facilities of the special education, except that no 
chi ld shall be removed from the school district 
in which he wou ld regularly be enti t led to re
ceive special educat ion, wi thout the consent of 
such child's parent or guardian. 

6. Any other incidental matters reasonably 
necessary to implement any one or more of the 
foregoing. 

(d) Any costs incurred by the [state education 
agency] in administering subsections (a)-(c) of 
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this Section shall be direct charges against the 
school district and shall be paid thereby. If a 
school district shall resist t imely payment, the 
[state education agency] may make payment 
and reimburse itself by appropriate judicial pro
ceedings against the school district. 

(e) Dur ing any t ime when the [state educa
t ion agency] is providing special education pur
suant to this Section, it shall be a purpose of the 
[state education agency] to assist the school dis
trict to assume or reassume its ful l responsibil i
ties for the provision of education for handi
capped chi ldren. However, no state aid 
pursuant to Part X of this Title shall be given to a 
school district dur ing or for any per iod when 
the provision of special education on its ac
count is being administered directly by the 
[state education agency] pursuant to this Sec
t ion. The [state education agency] shall return 
responsibility to the school district as soon as it 
finds that it is wi l l ing and able to fulf i l l its re
sponsibilities pursuant to law. 

PART VII I . TECHNICAL ASSISTANCE AND 
PERSONNEL TRAINING 

Section 800. 

Technical Assistance 

The [state education agency], upon the re
quest of any school district shall provide techni 
cal assistance in the formulat ion of any plan or 
subsequent report required pursuant to Section 
401 of this Title. However, any such assistance 
shall be only advisory and consultative in char
acter and shall not be designed to transfer either 
in whole or in part, the responsibility for or ac
tual development of the plan or report. 

Section 801. 

In-Service Training 

The in-service training programs of the 
Special Education Materials and Techniques 
Unit shall be available to any teacher of handi
capped persons in the regular employ of any 
school system, inst i tut ion, organization, or pro
gram which could be an eligible applicant for 
equipment, materials, supplies, or devices pur
suant to Section 602 of this Title. However, the 
locations, times, durat ion, and specific educa
tional or experience prerequisites for particular 
training programs or courses shall be deter
mined by the [Unit ] . 

Section 802. 

Training 

(a) The Division for the Education of the 
Handicapped may make traineeship or fel low
ship grants to persons who are interested in 
work ing in programs for the education of han
dicapped chi ldren, for either part-t ime or fu l l -
t ime study in programs designed to qualify 
them as special education personnel. Persons to 
qualify for a traineeship must have earned at 
least [sixty] semester hours of college credit and 
persons to qualify for a fel lowship must be grad
uates of a recognized college or university. Such 
traineeships and fellowships may be in amounts 
of not more than [$ ] per academic year for 
traineeships and not more than [$ ] per aca
demic year for fellowships with [$ ] per year 
per legal dependent except in addit ion, an ad
dit ional sum up to [$ ] annually for each 
grantee may be allowed to any approved insti
tut ion of higher learning in this state for the ac
tual cost to the inst i tut ion, as cert i f ied by the 
insti tut ion. Part-time students and summer ses
sion students may be awarded grants on a pro-
rata basis. 

(b) The Division for the Education of the 
Handicapped may contract with any approved 
institution of higher learning to offer courses 
required for the training of special education 
personnel at such times and locations as may 
best serve the needs of handicapped chi ldren in 
this state. 

(c) The Division for the Education of the 
Handicapped shall administer traineeship and 
fel lowship accounts and related records of each 
person who is attending an institut ion of higher 
learning under a traineeship or fel lowship 
awarded pursuant to this Section. 

(d) Following the complet ion of the program 
of study, the recipient of a traineeship or fe l low
ship is expected to accept employment wi th in 
one year in an approved program of education 
for handicapped chi ldren in this state on the ba
sis of one-half year of service for each academic 
year of training received through a grant made 
under this Section. A person who fails to comply 
with this provision may, at the discretion of the 
Division for the Education of the Handicapped 
be required to refund all or part of traineeship 
or fel lowship monies received. 



CEC MODEL STATUTES 209 

Section 803. 

Grants 

The Division may provide grants to publ ic and 
private agencies for such research, develop
ment, and model programs as are required to 
promote effective special educat ion. 

PART IX. FACILITIES 

Section 900. 

Regular School Facilities 

(a) Every school district of this state con
structing, renovating, remodel ing, expanding 
or modifying school buildings or other struc
tures intended as adjuncts thereto shall p lan, 
design, construct and equip all such buildings 
and structures in such manner and wi th such 
materials as wil l facilitate use by all handicapped 
chi ldren who may reasonably be expected to 
enter upon the premises and to make use of 
them for instructional, remedial or supplemen
tary services. This Section shall be interpreted 
and administered in the light of the policy of this 
state to educate and provide services for handi
capped chi ldren in or in close proximity to the 
regular schools to the maximum practicable ex
tent. 

(b) No school or school-related construc
t ion , renovation, remodel ing, expansion or 
modif ication shall be eligible for state aid pursu
ant to [cite appropriate statute] unless the [state 
education agency] finds that it is in conformity 
with subsection (a) hereof and [t it le of state law 
prohibi t ing architectural barriers for the 
handicapped]. 

Section 901. 

Plans and Specifications 

(a) Plans and specifications for every special 
education facility shall be prepared in two parts, 
as fol lows: 

1. A statement of the educational and related 
objectives and functions to be served and the 
uses to be made of the facility. 

2. Architectural plans and specifications. 
(b) Plans as required by subsection (a) hereof 

shall be submitted to the [state education 
agency] for approval thereby. Such approval 
shall be a prerequisite to the awarding of any 

construction contract in connection wi th the fa
cil ity, except for contracts for the development 
of the plans and specifications required to be 
submit ted: nor shall any construction com
mence or permit therefor be issued prior to ap
proval of the plans and specifications by the 
[state education agency]. 

(c) Approval shall be given only if the Div
ision of Education for the Handicapped deter
mines that the architectural plans and specif ica-
t i o n s p r o p e r l y i m p l e m e n t t h e s t a t e d 
educational and related objectives and func
tions, and if the [state school construction 
agency] determines that the architectural plans 
and specifications provide for design, materials 
and equipment appropriate to serve the stated 
objectives and functions. If the submission is of 
plans and specifications for a bui ld ing or other 
structure which does not include a special edu
cation facility, approval by the Division of Edu
cation for the Handicapped shall be l imited to a 
certif ication that the submitt ing authority has 
other facilities adequate to meet the needs of 
handicapped chi ldren. 

(d) No facility to which this Section applies 
shall be accepted by any agency of this state, or 
any school district, [Special Education Services 
Associations], or subdivision unless it conforms 
to the plans and specifications as approved, or 
as amended pursuant to subsection (e) hereof. 

(e) Subsequent to approval of plans and 
specifications pursuant to this Section, they may 
be amended on a showing that the stated edu
cational and related objectives and functions 
have been replaced by other suitable objectives 
and functions and that the architectural plans 
and specifications have been modif ied to con
form to the new objectives and functions, or 
that the proposed amendment of architectural 
plans and specifications wil l not impair the suit
ability of the facility for the previously stated ob
jectives and functions. Amendments shall be 
submitted and approved in the same manner as 
original submissions. 

(f) Any entity which may be eligible for state 
aid pursuant to [cite statute providing state aid 
to construction of special education facilities], 
may qualify therefor only on submission and ap
proval of plans and specifications in accordance 
wi th this Part. 

Section 902. 

Rules, Regulations and Manual 

(a) The [state education agency] shall issue, 
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and f rom t ime to t ime amend and revise, rules 
and regulations for the implementat ion of this 
Part. Such rules and regulations shall include 
procedures for submission and review of plans 
and specifications and may include require
ments for addit ional information to be fur
nished by school districts, Special Education 
Services Associations, or entities constructing or 
proposing to construct special education facil i
ties. 

(b) The [state education agency] shall de
velop and publish a manual containing educa
t ional, and architectural standards to be met by 
special education facilities. The manual shall be 
incorporated in the rules and regulations issued 
pursuant to this Part and no approval or accep
tance of a facility shall be lawful, except on com
pliance wi th the standards contained therein. 

(c) The manua l shall be d e v e l o p e d , 
amended, and revised wi th due regard for 
standards applicable to the construction of spe
cial education facilities issued by recognized 
professional organizations. 

(d) Public and private builders and operators 
of special education facilities may consult wi th 
the [state education agency] concerning any 
matter related to the administration of this Part 
or any special education facility proposed to be 
constructed or operated by them, but no such 
consultation and no representation made shall 
be construed as an approval of plans and speci
fications. Such approval may be given only pur
suant to Section 901 of this Act. 

PART X. FINANCE 

Section 1000. 

State Aid to be Provided 

The state shall provide financial aid in each 
school year to school districts and other [publ ic 
entities] [entities entit led by the laws of this state 
to receive school aid] for educational and re
lated services provided by them for handi
capped chi ldren. Such aid shall be determined 
and paid in accordance with this Part and rules 
and regulations of the [state education agency]. 

Section 1001. 

Elements to be Aided 

State financial aid pursuant to this Title may 
be claimed by and shall be paid to any public 

school district or other [publ ic entity] [entities 
entit led by the laws of this state to receive 
school aid] for each of the fo l lowing elements: 

(a) The education of handicapped children 
in the regular school programs of the district or 
entity. 

(b) The education of handicapped chi ldren 
in special classes, schools and programs de
signed to meet their special needs; and the fur
nishing of corrective or remedial services de
signed to ameliorate or el iminate physical, 
mental, emotional, or learning disabilities or 
handicaps. 

(c) The furnishing of transportation. 

Section 1002. 

Amounts of Aid 

(a) For purposes of enti t lement to state aid, 
handicapped chi ldren shall be counted in the 
same manner as other chi ldren. [Per pupil aid 
shall be determined on the same basis as for 
normal chi ldren pursuant to [cite appropriate 
section of state law].] [Units shall be allotted for 
handicapped chi ldren in accordance wi th [cite 
appropriate provision of M i n i m u m Foundation 
Program Laws], except that allowance of any 
lesser number of pupils to comprise a standard 
or min imum unit shall cont inue as provided in 
[cite appropriate section of state law].] 

(b) In addit ion to the state aid claimed and 
paid pursuant to subsection (a) hereof, any 
school district or Special Education Services As
sociation which has maintained an approved 
program of education for handicapped chi l
dren dur ing any school year shall be entit led to 
and receive reimbursement f rom the state for 
the excess cost of the individuals in said pro
gram above the cost of pupils in the regular cur
r iculum which shall be determined in the fo l 
lowing manner: 

1. Each district shall keep an accurate, de
tai led, and separate account of all monies paid 
out by it for the maintenance of each of the 
types of classes and schools for the instruction 
and care of pupils attending them and for the 
cost of their transportation, and shall annually 
report thereon, indicating the excess cost for 
elementary or high school pupils for the school 
year ending [ ] over the last ascertained 
average cost for the instruction of regular chi l 
dren in the elementary publ ic schools or public 
high schools as the case might be, of the school 
district for a like period of t ime of attendance. 
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2. Each S p e c i a l E d u c a t i o n Se rv i ces 
Association shall keep an accurate, detai led, 
and separate account of all monies paid out by it 
for the maintenance of each of the types of 
classes and schools for the instruction and care 
of pupils attending them and for the cost of 
their transportation, and shall annually report 
thereon, indicating the excess cost for e lemen
tary or high school pupils for the school year 
ending in [ ] over the last ascertained av
erage cost for the instruction of regular chi l
dren in the elementary publ ic schools or public 
high schools as the case might be, of the school 
districts served by the Special Education Servi
ces Association for a like period of attendance. 

(c) In addit ion to any state aid for the 
transportation of chi ldren to and f rom school 
and other transportation in connect ion wi th 
school-related activities, the [state education 
agency], upon a claim properly substantiated, 
shall pay 100 percent of the costs of special 
buses and other special equipment actually em
ployed in transporting handicapped chi ldren. 

Section 1003. 

Apportionment of Aid 

If any of the educational or other services 
aided pursuant to this Part are provided partly 
by one school district or other entit led entity 
and partly by another such district or entity, and 
if there is no valid contract or agreement by 
which one of the districts or entities is the 
proper claimant for all the aid in question, each 
such district and entity shall be enti t led toc la im 
and receive a proport ionate share of State aid in 
accordance wi th its actual assumption of costs. 
The [state education agency] shall provide for 
the calculation and apport ionment of state aid 
in cases covered by this subsection. 

Section 1004. 

Special Fund 

(a) There is hereby established a Special Edu
cation Fund in the state treasury. Each budget of 
the [state education agency] shall contain an ap
propriat ion item for the Fund. It is the legislative 
intent that the Fund shall be kept at a level that 

wi l l permit an annual rate of expenditure there
f rom of not less than [$ ]. 

(b) The [state education agency] shall make 
grants f rom the Fund to school districts, special 
education services associations, and other ap
propriate entities. The purposes of such grants 
shall be to make it possible for the recipients to : 

1. Secure technical assistance with planning, 
design, acquisit ion, and construction of facil i
ties or equipment for the education of handi
capped chi ldren. 

2. Supplement otherwise available but 
inadequate funds for planning, design, acquisi
t ion , or construction of facilities or equipment 
for the education of handicapped chi ldren. 

(c) In apply ingforgrantsunderth isSect ion,a 
school district, special education services asso
ciation, or other appropriate entities shall dem
onstrate that it proposes to use the aid for a pur
pose identi f ied in the state plan made pursuant 
to Section [ ] of this tit le as requir ing part icu
lar current attention or for a purpose selected 
by the division of education for the handi
capped as one currently to receive concen
trated efforts at improvement. 

(d) Grants pursuant to this Section shall be in 
addit ion to regular or special aid otherwise 
available f rom the state for educational pur
poses. 

Section 1005. 

Federal Aid 

The [state education agency] may apply for, 
administer, receive, and expend any federal aid 
for which this state may be eligible in the admin
istration of this Title. If such aid is available for a 
multistate or regional program in which this 
state participates pursuant to one or more con
tracts in force pursuant to this Title, the [state 
education agency] may apply for and devote all 
or a port ion of the federal aid to the multistate 
or regional program. 

This chapter is reprinted with minor editorial 
changes from State Law & Education of Handi
capped Chi ldren: Issues and Recommenda
tions by F. J. Weintraub, A.R. Abeson, and D.L. 
Braddock, The Council for Exceptional Chil
dren, Reston, Virginia, 1971. 



Section I I I : 

Avenues for Public 
Policy Change 

Section Editor 

Alan Abeson 



Overview 

• Prior to 1971, the most widely recognized 
route to achieve change in publ ic policy for the 
education of exceptional chi ldren was through 
the passage of law at the federal and state levels. 
The earliest references to publ ic policy in the 
official journal of The Counci l for Exceptional 
Chi ldren, Exceptional Children, appeared in 
the second and th i rd volumes in 1936 and 1937, 
and focused on federal law (Lenroot, 1936; 
Berry, 1937). The first major references to state 
law appeared in journal issues of 1941 and 1942. 
In an article describing the relationship be
tween special education and the theme of 
American Education week of 1941, Martens 
(1941) reported that "another evidence of spe
cial education's contr ibut ion to a strong Amer
ica lies in the increasing interest of state author i 
ties in sponsoring a legislative program in behalf 
of adequate educational provisions for the 
handicapped." In 1942, another article report
ed the convening on June 15 of that year of the 
governor's conference on exceptional chi l
dren in Chicago which had as one of its pur
poses the examination of "some legislative pro
posals that might help to solve the problems of 
the exceptional chi ldren of the state". 

Further examination of the contents of Excep
tional Children reveals that dur ing the interven
ing years increasing attention was devoted to 
the relationship between government and spe
cial education. A l though between 1936 and 
1942, the first six volumes of Exceptional Chil
dren contained four articles relating to publ ic 
policy, the six most recent volumes (1969 to 
1975) have contained 32 articles dealing wi th 
this subject. Of significance as well is the fact 
that the content of many of these recent articles 
reflects the field's growing awareness that the 
public policy impacting on the education of ex
ceptional chi ldren is not solely based in legisla
tive action. The publication of the Ross, 

DeYoung and Cohen article in 1971 regarding 
the involvement of the Nation's courts in pol i 
cymaking for the education of handicapped 
chi ldren, brought to the attention of the f ield 
the judicial route for achieving change. The 
place for l it igation in the armament of those 
seeking publ ic policy change for the handi
capped was well described by Pennsylvania As
sociation for Retarded Chi ldren (PARC) Attor
ney Gilhool who indicated that " l i t igat ion may 
be used to create a new place, a new fo rum, 
where citizens may turn to enforce their rights 
and perhaps create new r ights" (1973, p. 601). 

Despite the field's willingness to embrace the 
litigative approach (often to the inappropriate 
abandonment of legislative activities), l itt le at
tent ion was focused on the use of attorney gen
eral offices and the development, altering, and 
implementat ion of administrative policies. Lit
igation and legislation, attorney general op in 
ions, and administrative policies, (which are also 
often called rules, regulations, policies and 
guidelines) are the four major routes that exist 
for creation, modi f icat ion, interpretat ion and 
implementat ion of publ ic policy for the educa
t ion of exceptional chi ldren. 

Awareness of the positive changes that may 
be achieved through the effective use of all gov
ernmental routes to change has led The Coun
cil for Exceptional Chi ldren to broaden its guid
ing governmental relations policy statement. 
The new policy which formerly had focused on 
legislation now proposes the fo l lowing lan
guage: 

Public policy (legislation, litigation, appropria
tion, regulation and negotiated agreements) has 
been the means by which exceptional children 
and youth have been guaranteed the educational 
opportunities of our society. The Council is 
deeply committed to the effective implementa
tion of existing public policy in the interest of ex-
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ceptional children and youth. The Council seeks 
extension and creation of public policy in a 
manner which will encourage and augmentqual-
ity service programs at all government levels. To 
provide the scope and kind of services needed, 
the Council endorses public policies that 
strengthen and enhance this nation's instruc
tional programs for all children and youth. While 
such general provisions should benefit the ex
ceptional child, the Council believes that specific 
policy provisions are necessary to offer those 
children and youth with exceptional needs the 
opportunity to develop their fullest potentials. 

The purpose of this section is to examine the 
processes—the routes that must be traveled to 
achieve statutes, administrative policy, attorney 
general opinions, and l it igation that bui ld posi
tive publ ic policy for the education of excep
tional chi ldren. The first of these chapters by 
Nancy Bolick focuses on state statutory law and 
presents an out l ine of the steps that must be fo l 
lowed to achieve new law, the procedures to 
use to implement initiative and referendum, 
and finally, brief consideration of the substance 
of state special education law. 

Nancy Kaye presents in a fo l lowing chapter an 
overview of the highly complex process of 
creating administrative policy, also known as 
rules, regulations, and guidelines. In addit ion to 
specifically examining the process as it occurs in 
ten states, a brief summary of the content is also 
included. The chapter by Henry DeYoung is a 
comprehensive review of the role of the state 
attorney general in altering publ ic policy for the 
education of exceptional chi ldren. Again, the 
process is examined wi th regard to procedures 
and effect. Finally, the chapter by Alan Abeson 
is a review of the litigative avenue of change. Ex
plained are the basic considerations and factors 
that must be weighed prior to , and dur ing, l it
igation. The chapter is an intensive overview of 
this route, designed for the nonlawyer. In addi
t ion, although it is not the subject of this chap
ter, readers must be aware that, as wi th legisla
t ion, polit ical factors and pressures operate to 
influence both the manner in which the pro
cesses occur and the eventual outcomes that are 
achieved. 

GOVERNMENTAL DIVISION OF POWER 

Any discussion of routes to publ ic policy change 
must begin wi th a recognit ion of the tradit ional 
and necessary division of responsibility that ex
ists between the three branches of government 
at both the state and national levels. A l though 

every state constitut ion varies in length and in 
detail, each one, as well as the United States 
Const i tut ion, specifies governmental division of 
powers. 

The executive branch usually includes several 
elected officials (governor, treasurer, attorney 
general, l ieutenant governor) who are the exec
utives and who make up the administration. In 
addit ion, a maze of appointed officials staff sub
ordinate agencies fall ing under the governor's 
control . Because the governor cannot effec
tively coordinate all their activities, a large 
number of agencies lead their own lives beyond 
the pale of effective gubernatorial direct ion or 
control . They often develop close ties wi th spe
cial interest groups and often try to get what 
they need f rom the legislature wi thout much 
gubernatorial intervention. It is the administra
t ion that is responsible, frequently wi thout su
pervision f rom the legislative branch, for the 
development and implementat ion of rules and 
regulations. 

The United States judicial system consists of 
an extensive system of federal, state, and local 
courts which operate to adjudicate a wide vari
ety of conflicts. State courts generally handle 
complaints about the violat ion of criminal laws 
and private agreements. Often challenges 
brought to the court focus on the const i tut ion
ality of a statute or its interpretat ion by an exec
utive off icial, or are brought in response to 
complaints about the fairness of administrative 
procedures. 

"The f i rm base for polit ical authority in the 
American system is the wil l of the populace" 
(Encyclopedia Americana, 1957, p. 447). The 
people's wi l l is represented by members of the 
legislatures at the national and state levels and 
by other elected bodies at the local and/or re
gional governmental level. The clear and over
whelming responsibility of these bodies is to 
create statutory law, rules, ordinances, or pol i 
cies as a funct ion of the level of government in 
which they operate. 
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NANCY BOLICK 

State Statutory Law 

• The state legislature traditionally commands 
mixed attention in the United States. On the 
one hand, it is recognized as important because 
it is a check on the executive branch of govern
ment, and is assumed to integrate publ ic de
mands with local policy since its actions may d i 
rectly affect the lives of its citizens. On the other 
hand, consti tut ional, poli t ical, and financial l im
itations, short sessions, and (frequently) inex
perienced legislators render it less than ful ly ef
fective in the eyes of many observers. 

The constraints faced by most legislators are 
severe. In earlier days constitutions set few re
quirements, but recent attempts at reforming 
legislatures have resulted in the imposit ion of 
many constitutional limits on legislators' activ
ity. Legislators are prohibi ted f rom enacting 
specific types of legislation, usually under the 
constraint of state and federal constitutions, for 
example, infr inging on rights guaranteed to in
dividuals under the Bill of Rights, or, in some 
states, establishing lotteries. Detailed, t ime con
suming requirements have been imposed on 
procedure. For example, a consti tut ion may 
specify that the legislature must keep a journal , 
or must have three readings for each b i l l , on 
separate days. Voter participation through in i t i 
ative and referendum has been established. In 
addit ion to constitutional restraints, federal 
power over the states has also grown rapidly 
which in turn contributes to a reduction in state 
legislative authority. 

Another change which has l imited the au
thority of the legislature is the growth of the 
governor's role in dealing wi th it. In most states 
the governor has in fact become the "chief leg
islator." The governor has veto power in all 
states except North Carolina, and it is widely ac

cepted that the principal bills in most legisla
tures are administration bills. In an active lead
ership role, the governor establishes broad 
legislative goals, outl ines the administration's 
own program, denotes certain urgent prob
lems, keeps administration bills visible to the 
press, and pressures the legislature to act. 

The governor's role extends to finance as 
wel l ; in 45 states he has authority to write the 
budgetary l imitation on the legislature which 
tends to impair its autonomy and sometimes its 
integrity. Since programs cannot be carried out 
if they cannot be f inanced, the adopted budget 
determines what state government is all about. 

A major impediment to efficient funct ioning 
of legislatures is the sheer volume of bills that 
they must consider. The amount of legislation 
that actually faces lawmakers is staggering. In 
recent years, each principal session of the 50 
state legislatures introduced between 2,000 and 
3,000 bills and resolutions (Edgar, 1975); usually 
about one-th i rd are adopted. Many bills are m i 
nor amendatory measures incorporat ing tech
nical changes into existing law, but increased 
urbanization, industrialization, and govern
mental control over state activities have 
increased the number of laws apparently re
quired for society to cont inue funct ioning. US 
Off ice of Education Commissioner Sidney Mar-
land (1972) estimated that dur ing the 1971-72 
state legislative sessions in the area of special 
education alone, 899 bills were introduced and 
237 passed. Of the 237,86 were described as ma
jor bills. 

Many states are beginning to establish re
search services, which report on various issues 
that may or may not become the focus of legisla-
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t ion. Too many states, however, still have inade
quate research assistance, staff, or office space 
for their legislators. What frequently happens, 
then, is that legislatures are somewhat domi 
nated by outside forces because by themselves 
they cannot generate alternative sources of in 
format ion. Yet, legislative creativity does exist. 

THE STATE LEGISLATIVE PROCESS 

Despite l imitations, lawmaking is still the most 
important activity of the state legislature. A bil l 
is introduced to the legislature by a legislator, 
who has received the bil l f rom the governor, ad
ministrative agencies, polit ical parties, special 
interests, individual citizens, or has generated it 
on his own. (In order to be passed, bills must 
progress through both houses of the legislature, 
which operate in all states except Nebraska. In 
all states, the upper house is known as the Sen
ate and the lower as the House of Representa
tives or Assembly.) 

The route that the bil l travels varies f rom state 
to state but in most situations, the fo l lowing 
steps occur: 

1. Introduct ion and first reading. 
2. Referred to Commit tee. The clerk or pre

siding officer designates the commit tee to 
which each bil l is to be referred. In states 
where it is not unconsti tut ional, a commit
tee reference is sometimes waived to expe
dite the progress of a b i l l , especially toward 
the close of a session. 

3. Committee Reference. Despite the theo
retical l imitation of its advisory power the 
committee is the principal instrument of 
the legislature for adequate consideration 
of measures, and its recommendations 
carry great weight. 

4. Hearings. Formal hearings are held to give 
committee members the opportuni ty to 
obtain information and views pertaining to 
the bi l l . 

5. Amendments. These may or may not be 
added to the bi l l . 

6. Committee recommendations and report. 
A committee may report the bil l to the re
spective house or the bil l may die in com
mittee. 

7. Second reading. 
8. After a bil l has been reported out by the 

committee, it is placed on the calendar of 
business for the scheduling of debate and a 
vote. 

9. Debate and vote occur which create an en
vironment in which the entire chamber 

may consider the bi l l . As a result the bill may 
be ki l led, contested, amended, or passed. 

10. If a bill has made its way through both 
houses yet differences exist between the 
houses, conference committees made up of 
members of the original committees f rom 
each chamber convene to resolve differ
ences. 

11. A compromise bil l emerges f rom the con
ference committee and is again the subject 
of votes by the ful l legislature. 

12. After passage, the bill goes to the governor 
for signature or for veto. 

13. If signed, the bill becomes law. If vetoed, 
the bill is returned to the legislature, where 
the veto can be overr idden by a required 
number of votes. 

The steps listed above are those basic steps 
which apply generally to any bil l considered by 
any legislature. In actuality, the procedure is 
much more complex; a great deal of maneuver
ing occurs at all steps in the passage of a bill into 
law. 

Interest Groups 

As ment ioned earlier, the governor, and to a 
lesser degree the state's administrative agen
cies, promote the major bills considered by the 
legislature. But the individual wi th a need or a 
demand has some recourse other than trying to 
influence the administration. He can ally h im
self wi th a special interest group which may 
lobby on behalf of a desired bi l l , or he can at
tempt effectively to use initiative and referen
dum. 

Lobbyists for special interests, movements, or 
pressure groups have no official standing re
garding the introduct ion of bills, but the legit i
mate exercise of their profession is well recog
nized. Interest groups are regarded as the 
principal alternative to political parties, or as the 
major supplement to their activity. They serve 
an important funct ion: that of providing " f r e e " 
information to legislators who are often ignor
ant of the many complex issues under consider
ation wi th in a particular bi l l . Narrowly def ined, 
the lobbyist is an agent who communicates the 
position of a group on a given issue to someone 
whom he believes wil l have some control over 
the outcome. 

Many states and Congress require that all lob
byists and legislative counsel be registered; 
often the registration is the responsibility of the 
state secretary of state. Definit ions of a lobbyist 
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vary; in Texas, for example, anyone who merely 
testifies before a legislative commit tee is subject 
to registration (Hoffer, 1975). Individual states 
often have addit ional specific requirements that 
are applicable to lobbying groups and activities. 
A survey of state lobbying laws (Hoffer, 1975) 
shows the fo l lowing variety of requirements: 

Although it is difficult to make comparisons, 
there are a few requirements that are common to 
many state lobbying laws. Based on current laws, 
the following numbered points apply to the states 
listed below: 

1. Lobbyist must register. 
2. Lobbyist's employer must register. 
3. Registration required to lobby before state 

agencies (in addition to lobbying before the leg
islature). 

4. Lobbyist must file financial reports. 
5. Lobbyist's employer must file financial re

ports. 
Alabama—1,2,4,5 Montana—1,2 
Alaska—1,2,5 Nebraska—1,4,5 
Arizona—1,3,4,5 Nevada—1 
Arkansas—1 New Hampshire—1,4 
California—1,2,3,4,5 New Jersey—1 
Colorado—1,3,4,5 New Mexico—1 
Connecticut—1,5 New York—1,5 
Delaware—1 North Carolina—1,2,4 
Florida—1,4 North Dakota—1,2 
Georgia—1 Ohio—2,4,5 
Idaho—1,4 Oklahoma—1 
Illinois—1,4 Oregon—1,4 
Indiana—2,5 Pennsylvania—1 
Iowa—1,4 Rhode Island—1,2,4 
Kansas—1,3,4 South Carolina—1,4 
Kentucky—1,2,4,5 South Dakota—1,2,4,5 
Louisiana—1 Tennessee—1 
Maine—1,2,5 Texas—1,2,3,4,5 
Maryland—1,4,5 Vermont—1,2 
Massachusetts—1,3,4,5 Virginia—1,4 
Michigan—1 Washington—1,2,3,4,5 
Minnesota—1,3,4 West Virginia—1,4 
Mississippi—1,2,4,5 Wisconsin—1,2,4,5 
Missouri—1,4 Wyoming—1 

Al though there are many factors which deter
mine which piece of legislation is successful, 
there is no question that interest groups pro
duce effects, both positive and negative. Suc
cessful interest groups can be described as well 
organized and capable of del ivering t imely, 
useful information through a variety of means 
and mechanisms both prior to and dur ing the 
t ime that a bil l is receiving active consideration 
as well as for the duration of a legislator's public 
life. Skillful interest groups communicate wi th 
policymakers in a variety of ways including go
ing through official channels of the legislature 
such as hearings; work ing with staff and the leg

islator; and personally interacting as the result 
of off icial, personal, and social contacts. 

Legislative Tools 

Individuals who operate successfully wi th in the 
legislative process attend to the great number of 
details accompanying the consideration, pas
sage, and implementat ion of publ ic policy. 
Likewise, they are actively aware of official legis
lative personnel, services, and tools. Cogniz
ance of these offices and functions can lead to 
the acquisition of much useful informat ion. For 
example, legislative tools available in Oh io 
(Pierce, no date) are listed below. 

House and Senate calendars. A list of bills sched
uled for floor action on a particular day, available 
from House and Senate bill rooms while supply 
lasts. The House calendar includes the hearing 
schedule. 

Journal. Summary of floor action (including vot
ing records) of the House and Senate the pre
vious day. Available from House and Senate bill 
rooms. 

Bulletin. Contains a list of all bills which have 
been introduced, and all action which has been 
taken on each one; issued periodically during the 
session; not available to the general public, al
though information about the current status of 
any bill may be obtained from the Clerk's offices. 

Copies of the House and Senate rules and the ros
ter of members. May be obtained from the re
spective Clerk's offices. 

Acts. May be obtained from the office of the Sec
retary of State, by number. 

Executive Secretary of the House. Distributes 
equipment and materials; supervises legislative 
employees; provides reproducing services. 

Legislative Clerk of the House. Keeps a daily jour
nal of proceedings of the House; maintains an in
dex record of all bills and resolutions introduced; 
prints and enrolls bills and resolutions. 

Clerk of the Senate. The responsibilities of Legis
lative Clerk and Executive Secretary are com
bined in the office of the Clerk of the Senate. 

Legislative Reference Bureau. Drafts bills and res
olutions; provides informational services and le
gal counseling. 

Legislative Service Commission. Codifies the law; 
checks all bills during several stages of the legisla
tive process for code numbering and form; pre
pares analyses of bills; provides research and le
gal counseling for legislators; performs long 
range research between sessions. 
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Bills, Resolutions, and Joint Resolutions. Availa
ble from House and Senate bill rooms by number. 

Committee Hearing schedules. Posted on black
boards in the back of the Senate chamber and in 
the hall next to the House bill room. The time, 
place, and numbers of bills to be heard are listed 
for the following week. Hearings are scheduled 
in the mornings, after sessions, and in the even
ings during the legislative week. 

Initiative and Referendum 

About one-th i rd of the states have provisions 
for initiative and referendum. Initiative is the 
right which allows individual citizens jo int ly to 
propose bills to the legislature or to the people 
directly at an election. The referendum is the 
power of the people to veto legislation. Follow
ing are the steps to be taken in init iating legisla
t ion: 

1. Preliminary f i l ing. A pet i t ion is drawn up by 
an interested person or group. Its form and 
the number of signatures required are usu
ally specified by law. The number of required 
signatures varies f rom 3% to 15% of the elec

tors of the state. Suitable forms are some
times furnished by the secretary of state. 

2. Filing wi th the secretary of state. 
3. Submission to the legislature. In some states 

a proposed law must be submit ted; in others, 
the legislature is bypassed and the measure 
prepared for the next election. 

4. Publication of the proposal. The secretary of 
state publishes proposals in designated 
newspapers and provides for their pr int ing 
and distr ibut ion. 

5. Election. 
6. Veto reconsideration referendum. 

The initiative is not a widely used procedure, in 
part because it is a cumbersome, diff icult, t ime 
consuming process which demands persis
tence. The job of acquiring a sufficient number 
of signatures, for example, can be exhausting. 
Moreover, f rom a philosophical v iewpoint, 
many feel its use is inconsistent with representa
tive government. On the other hand, part icu
larly if other means have proved unsuccessful, 
the initiative is a way of making demands or in 
terests known. 

Table 1 lists the states which have procedures 
for initiative and referendum. 

Table 1 

Statewide Initiative Provisions 

State 

Arizona 

Arkansas 

California 

Colorado 

Signatures 
required: 

Bills 

10% 

8% 

8%" 

8% 

Const. 
Amends 

15% 

10% 

8% 

8% 

Filing provisions 
with secretary of 

state of final 
signatures 

4 mos. before 
election. 

4 mos. before 
election. 

90 days before 
election or 10 
days before reg
ular session. 

4 mos. before 
election. 

Submission 
to legislature 

No 

No 

Optional 

No 

Effective 
date 

Upon proclamation 
by the governor. 

30 days after elec
tion upon proc
lamation by the 
governor. 

5 days after decla
ration by secre
tary of state. 

Upon proclamation 

Prelimi
nary 
filing 

before 
soliciting 

signatures 

No 

No 

No 

No 
by the governor but 

Idaho 10% 10% 4 mos. before elec
tion. 

No 

not later than 30 
days after vote 
canvassed. 

Upon proclamation 
by the governor. 

Yes 

' Only 5% required if submitted to the legislature. 

(Continued on next page) 



STATE STATUTORY LAW 221 

Table 1—continued 

State 

Maine 

Massachusetts 

Michigan 

Missouri 

Montana 

Nebraska 

Nevada 

North 
Dakota 

Ohio 

Oklahoma 

Signatures 
required: 

Bills 

10% 

3% 

8% 

5% 

8% 

7% 

10% 

10,000 

3% 

8% 

Const. 
Amends 

Not 
per

mitted 

3% 

10% 

8% 

8% 

10% 

10% 

Filing provisions 
with secretary of 

state of final 
signatures 

Within 45 days after 
the legislature 
convenes. 

Before the first 
Wednesday in 
December. 

10 days before 
commencement 
of legislative 
session. 

4 mos. before 
election. 

4 mos. before 
election. 

4 mos. before 
election. 

30 days before reg
ular session of 
the legislature. 

10,000 90 days before 

10% 

15% 

election. 
10 days before com

mencement of 
legislative ses
sion. 

Time for filing pe
tit ion must be 
within 9 months 
of opening for 
signatures. 

Submission 
to legislature 

May adopt. If re
jected may be 
submitted to 
vote. 

Required. If re
jected, 5000 ad
ditional signa
tures required for 
submission to 
election. 

Required for laws. 
If rejected or not 
acted on, submit
ted to next elec
tion. Const. 
Amdts. not sub
mitted. 

No 

Required. Legisla
ture must act 
within 40 days. 
Becomes law if 
adopted subject 
to referendum. 
Submitted to 
election if re
jected. 

No 

Required. If passed, 
is subject to ref
erendum. If not 
passed, submit
ted to election 
upon submission 
of an additional 
3% of signatures. 

No 

Effective 
date 

30 days after gover
nor's proclama
tion. 

30 days after elec
tion. 

Laws, 10 days after 
declaration of 
vote. Const. 
Amdt. 45 days 
after election. 

Upon proclamation 
by the governor. 

Upon proclamation 
by the governor. 

Upon proclamation 
by the governor 
within 10 days 
after official can
vass of votes. 

Takes effect upon 
final declaration 
of the vote. 

30th day after 
election. 

Upon certification 
by Board of Can
vass as of date 
voted. 

Upon proclamation 
of governor. 

Prelimi
nary 
filing 

before 
soliciting 
signatures 

No 

Yes 

No 

No 

No 

No 

No 

No 

No 

Yes 

(Continued on next page) 



222 AVENUES FOR CHANGE/IN 

Table 1—continued 

State 

Oregon 

South 
Dakota 

Utah 

Washington 

Signatures 
required: 

Bills 

8% 

5% 

5% 

10% 

10% 

Const. 
Amends 

10% 

5% 

5% 

10% 

10% 
(not more than 

50,000) 

Filing provisions 
with secretary of 

state of final 
signatures 

4 mos. before 
election. 

No special time re
quired. 

10 days before 
commencement 
of legislative 
session. 

4 mos. before 
election. 

4 mos. before elec-
tion or not less 
than 10 days 
before regular 
session of the 
legislature. 

Submission 
to legislature 

No 

Yes. Legislature 
shall enact and 
submit all such 
measures to next 
general election. 

Yes. If legislature 
fails to act, must 
be submitted to 
election if addi
tional 5% of 
voters added to 
signatures. 

No 

Optional. If filed 
10 days before 
regular session, 
measure takes 
precedence and, 
if enacted, be
comes law sub
ject to referen
dum or may be 
referred by leg
islature to elec
tion. If rejected, 
or not acted 
upon, submitted 
to next election. 

Prelimi
nary 
filing 

before 
Effective soliciting 

date signatures 

Upon proclamation 
of governor. 

Upon the day of 
completion of the 
canvass of votes 
by the State Can
vassing Board. 

5 days after date of 
governor's procla
mation. 

5 days after date of 
governor's procla
mation. 

30 days after 
election. 

No 

No 

Yes 

Yes 

No 

STATE STATUTES AND THE EDUCATION 
OF EXCEPTIONAL CHILDREN 

The education of exceptional chi ldren has been 
the subject of extensive state law. In recent 
years, such law has become comprehensive in 
def ining eligible chi ldren and the services to be 
provided. Whi le for most chi ldren the delivery 
of educational services is a local responsibility, it 
is the state that is ultimately and constitutionally 
responsible. As such, state law is the major po l 
icy avenue that defines these individual and 
joint responsibilities. 

The comprehensiveness of state law for the 
education of exceptional chi ldren can be exam
ined by considering the fo l lowing eleven ele

ments. These elements are the same as those 
used in the Digest of State and Federal Laws for 
the Education of the Handicapped (Bolick, 
1974). 

1. Right to an education: State constitutional 
provisions relating to the establishment of 
educational programs in general; compul
sory attendance laws and their disclaimers 
regarding some handicapped chi ldren; 
policy or intent statements of statutes; ind i 
cation of responsibilities, mandatory or 
permissive. 

2. Population: Age and other criteria that de
termine which chi ldren are legally consid
ered exceptional. 
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3. Identification, assessment and placement: 
Provisions for the location of exceptional 
chi ldren through census, screening, and 
referral; policies concerning assessment 
and placement including personnel to be 
involved, types of data to be used in making 
a placement, sequence and substance of 
procedures to be used. 

4. Administrative responsibility: Mechanisms 
for administering special education and the 
responsibilities of state and local education 
agencies for development of policies. 

5. Planning: Provisions for the establishment 
and maintenance of planning efforts at the 
state and/or regional and/or local levels. 

6. Finance: Special provisions for the calcula
t ion , distr ibut ion, and expenditure of state 
provided funds. 

7. Administrative structure and organization: 
Organizational patterns which may be used 
to deliver special education services ( in
cluding regional or multidistrict ap
proaches) such as tu i t ion contracting, edu
cation service centers, intermediate units; 
cooperatives; and special districts. 

8. Services: Policies def in ing special educa
t ion services; descriptions of various pro
gram options, class size, caseloads; provi
sions for transportation and research. 

9. Private placement: Def ini t ion of excep
t ional chi ldren eligible for private place
ment; procedures for approving private 
placements; rates of financial assistance, l i 
censing procedures, and methods of mon i 
tor ing placements. 

10. Personnel: Certif ication requirements and 
financial assistance for personnel training. 

11. Facilities: Provision for the construction 
and f inancing of special education facilities. 

LAW AND FUTURE POLICY 

Although the most visible policy advances of 
the 1970's have come about through judicial de
cisions, there has also been extensive rewrit ing 
of state special education statutes. As those who 
are experienced in trying to achieve shifts in 
publ ic policy indicate, one avenue should never 
be selected wi thout regard for the other 
avenues. This is particularly true in terms of l i t
igation and legislation. In most respects courts 
are l imited in their ability to allocate resources, 
for this is a responsibility which traditionally falls 
upon legislators. It is for at least this reason that 
progress in policy wil l cont inue to occur in state 
legislation. Moreover, advocates for policy 
change must remain aware that many needs of 
exceptional chi ldren do not typify the issues 
which qualify for judicial intervent ion; the 
route to fo l low wil l be in the nation's legisla
tures. 
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Administrative Policy 

• Decisions produced by administrative agen
cies in the form of policies, rules and regula
tions, or guidelines significantly affect the per
sonal life of every citizen. This is surely the case 
with the decisions made by state boards of edu
cation and superintendents, or commissioners 
of public education, for part of the impact of 
state administrative agencies is derived from 
their discretionary power in promulgating 
rules. The key word is "discretionary," in the le
gal sense, it refers to an "area within which 
agencies may choose freely between alternative 
courses of action basing decisions on ad hoc 
considerations" (Cooper, 1970). 

Applying this definition to the state board of 
education one can easily project a variety of 
ways in which this agency may have an impact 
on the citizens of the state. When an agency is 
granted the power to adopt substantive rules, 
the agency, in effect, assumes to some degree 
the role of a legislature, because substantive 
rules, for the most part, have the force of law 
which compel or prohibit action on the part of 
those subject to the agency's jurisdiction. The 
legal phrase Corpus Juris Secundum connotes 
the significance of rules and regulations. It 
states that "a valid rule or regulation promul
gated by a public administrative agency is bind
ing on the agency as well as on all those to 
whom its terms apply . . .moreover, an adminis
trative rule or regulation is addressed to, and 
sets a standard of conduct for all to whom its 
terms apply" (Ludes, p. 410). 

Since administrative policy has such critical 
impact, it seems imperative that professionals 
and consumers of services be informed about 
the procedures which develop agency policies 
and its associated power. Because each state has 
unique procedures for developing the agency 
rules, the process is neither easily understanda
ble nor easily explainable. 

Traveling through the process of state admin
istrative policymaking is a journey accompanied 
by confusion and often some despair. The con
fusion stems from the wide variability among 
states and the fact that even an individual state 
code is not the last word on procedures 
required to promulgate policies; many agencies 
within the state can develop additional proce
dures to meet their own needs. The despair can 
arise as a natural result of an individual's or 
group's desire to effect change through state 
administrative law, only to find that the proced
ural alternatives available to the agency may be 
used to subvert change efforts. This discussion 
of procedures is applicable to the creation of 
new rules and amending existing rules. Change 
can be made in the delivery system through the 
vehicle of state administrative law, but it is 
essential to know the specific procedures 
required. 

A basic inadequacy in many states is the lack 
of information provided to the public concern
ing the specific policies in force and the proce
dures used to establish them. Georgia's code, 
(which may be unique in this respect) requires 
agencies to describe their organization to the 
public, stating their general aims, methods of 
operation and means by which the public can 
get information or submit requests. Even with 
this type of provision, however, a word of cau
tion is necessary, since a tendency can exist to 
provide content so minimal and/or inconse
quential that in effect, it is no better than no in
formation. Such inadequacy is serious because 
the subjects of an agency's jurisdiction are un
able to ascertain the rules to which their con
duct must conform. 

Although no uniform state process exists, cer
tain key aspects of the promulgation process are 
included in all states to varying degrees. To illus
trate the variance which states exhibit in the 
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process of developing their rules and regula
t ions, a review fol lows based on a 1974 examina
t ion of ten states demonstrating wide variance: 
Alaska, Connec t i cu t , Florida, Georgia, Idaho, 
Il l inois, Massachusetts, Michigan, New Mexico, 
and Oh io . 

Certain parameters are included in all admin
istrative policies studied; Cooper (1970) lists a 
number of areas, including def in i t ion of 
agency, def in i t ion of rule, availability of rules, 
procedures and rule making, f i l ing, and pub l i 
cation which originate in individual state law 
and which produce considerable state by state 
variance. 

DEFINITION OF TERMS 

The def in i t ion of the term agency is of key im
portance because the content of the def in i t ion 
significantly controls the implementat ion of 
other sections of the code. For example, if the 
def in i t ion of agency is too narrow, the state 
board of education could be excluded f rom be
ing an agency and thus might be subject to dif
ferent policy making procedures. Alaska, Flor
ida, and Illinois have adopted broad and 
comprehensive definit ions of agency. Alaska 
law states that an "agency means and includes 
all departments, offices, agencies, and other or
ganizational units of the executive branch, ex
cept as may be expressly excluded by this Ac t " 
(Alaska Statutes, Sec.44.62.640 (a)(4). This def in i 
t ion contrasts wi th O h i o which states an 
"agency means an official board or commission 
having authority to promulgate rules" (Ohio 
Revised Codes Annotated, Sec.119.03). Another 
contrast is found in New Mexico which defines 
agency as "any state board, department or of
fice authorized by law to make rules" (New 
Mexico Statutes Annotated, 71-6-23). New Mex
ico also lists particular agencies to which its State 
Administrative Procedures Act applies. Some 
states such as Georgia, Massachusetts, and 
Michigan specifically exclude particular agen
cies. 

The force and effect of a policy, its power, can 
be directly related to the def in i t ion of a rule. An 
appropriate def in i t ion wi l l also help to e l imi
nate an agency's proclivity to issue "bul le t ins," 
"announcements," and "gu ides" which really 
funct ion as rules but which have not been sub
jected to the procedures required for rule 
adopt ion. Definit ions of rule found in the stat
utes vary widely. In the states studied, none 
appeared to be so narrow as to deprive citizens 

totally of their rights nor so broad as to require 
total adherence to any and every procedure for 
adoption of policy, internal or external. 

Some examples indicate the variation. Idaho 
and Georgia define a rule as "each agency's reg
ulat ion, standard or statement of general ap
plicabil ity that implements, interprets or pre
scribes law or policy or describes the organiza
t ion, procedure or practice requirements of any 
agency" (Idaho Revised Code Annotated). 
Oh io defines a rule as "any operat ion, adopted, 
promulgated and enforced by any agency 
under the authority of the laws governing such 
agency" (Ohio Revised Codes Annotated). 

RULE MAKING PROCEDURES 

The variance between states appears to be 
greatest in the process of rule making. Such var
iance is most obvious in the administrative 
procedures acts of the states, but is undoubt
edly compounded when an agency such as a 
state board of education alters the state process 
to meet its own needs. Complications arise f rom 
the facts that there are different basic purposes 
for rule making and that some rules serve more 
than one purpose. Al though categories of rules 
are not precise or clearcut, Cooper (1970) pre
sents three general categories of rules: 

1. Procedural rules describe the methods an 
agency wi l l use to carry out its functions. 

2. Interpretive rules interpret and apply provi
sions of the statute under which an agency 
operates. 

3. Legislative rules represent an opin ion 
(beyond the agency's) as to what the statute 
requires, and/or is the result of the legisla
ture specifically delegating its power to the 
agency. 

There are five distinct elements to rule mak
ing: notice, hearing, emergency rules, pet i t ion 
for adopt ion, and sanctions. 

Notice. There is considerable variation among 
states in the design and substance of providing 
notice. Notif ication t ime of proposed rule mak
ing is 10 days in Michigan, 15 in Virginia, 20 in 
Georgia, 21 in Massachusetts, and 30 in Alaska, 
New Mexico, and Oh io . Alaska, Mich igan,Con
necticut, and Massachusetts agencies must pub
lish the specifics of their rule making proce
dures. Oh io alone requires f i l ing notice with the 
secretary of state. In order to have meaningful 
dialogue at subsequent hearings, all interested 
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parties should receive notice concerning the 
nature and specifics of the agency proposal be
fore the hearing and possible adopt ion of the 
policies. Michigan provides for a "statement of 
terms or substance of the proposed rule or a 
description of the subjects and issues invo lved" 
(Michigan Public Acts of 1969, No.306). Alaska 
publishes an informative summary whi le Con
necticut, Georgia, Massachusetts, Oh io , and 
New Mexico provide only l imited direction in 
this area. 

Required notif ication of t ime, date, and 
place, and the method of presenting viewpoints 
was found in all states studied. Most states dis
tinguish between wr i t ten and oral presentations 
and include guidelines to govern the selection 
of each. Some states like Idaho send notices of 
hearings to "a l l w h o requested advance notice 
of proceedings in w r i t i ng " (Idaho Revised Code 
Annotated), in addit ion to publ icat ion in news
papers and other publ ic displays. It is important 
to note that in certain states the responsibility to 
be informed rests wi th the individual or organi
zat ion; they must initiate the request for notice. 

Hearings. Whi le the separation of notices for 
hearings and the hearings themselves may be 
ephemeral, a few salient points are important. 
The major reason for conduct ing hearings is to 
test the degree of public acceptance or rejec
t ion of a proposed rule. Most states, therefore, 
offer citizens some opportuni ty to participate in 
hearings. Oh io , however, goes further and 
offers what appears to be a strong method by 
which the publ ic can meaningfully participate 
in the rule making proceedings. States such as 
Georgia guarantee agency consideration of tes
t imony whi le more general requirements are 
found in Alaska and Connecticut. 

Emergency rules. If there is a demonstratable 
need for a rule and the prescribed procedures 
effectively interfere wi th that need, emergency 
rules may be necessary. However, the criteria 
for "emergency" must be neither so broad as to 
allow invoking emergencies when none exist, 
nor so narrow as to preclude needed action. 
Alaska, Florida, Georgia, and Massachusetts 
have adopted procedures which require the 
presence of two condit ions pr ior to adoption of 
emergency rules; the preservation of health, 
safety, or welfare and the existence of an immi
nent or immediate threat. The length of t ime an 
emergency rule may remain in effect varies 
greatly. Michigan's l imit is six months; Alaska's, 
Florida's and Massachusetts', three months; 
Ohio's two months. 

Petition for adoption of rules. Adopt ion , 
amendment, or recession of a rule in five of the 
states studied may be requested by any indiv id
ual. Whi le this opt ion is valuable, it must also be 
remembered that if a statute so specifies the de
velopment of a rule, any of these actions may be 
an alternative way to effect a policy change. 

Sanction. If a rule is adopted wi thout com
pliance with the rule making procedures, it wi l l 
be declared invalid in states such as Alaska, 
Michigan, Florida, and Oh io . 

FILING AND PUBLICATION OF RULES 

Each state studied required that proposed rules 
be fi led with an official of the state. Michigan, 
Alaska, Ill inois, Oh io , Georgia, Massachusetts, 
Connecticut and Florida require f i l ing wi th the 
Secretary of State; New Mexico requires f i l ing 
wi th the State Records Administrator; Idaho 
files the rules in its central off ice. Michigan and 
Connecticut require publ ication of a rule as a 
condi t ion for its promulgat ion. Florida and 
Alaska require 30 days between publication and 
effective date whi le Michigan requires 15, 
Georgia requires 20, and Ill inois and Oh io , 10. 
Massachusetts administrative policies become 
effective upon f i l ing. 

The need to be aware of all wri t ten statements 
of policy or interpretations adopted or used by 
an agency in discharging its funct ion is critical to 
the education of an informed citizenry. If se
crecy is the posit ion of an agency, distrust and 
inefficiency are natural results. To this end, 
Georgia, Connecticut, and Alaska have require
ments concerning availability of rules. 

EXAMPLES OF DEVELOPING 
ADMINISTRATIVE POLICY 

The process and content of state administrative 
policy are as varied as the states are numerous. 
The fo l lowing section attempts to illustrate such 
diversity by describing the complete process for 
developing special education rules and regula
tions in four states. It must be noted that a recur
ring problem in attempting to describe varied 
levels of procedural complexity is a lack of pub
lished, organized informat ion; data for this sec
t ion , in fact, was largely obtained through tele
phone contacts. 

Michigan 

1. A citizen may demand or a statute may re
quire the development of rules. If a statute 
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does not specifically require the develop
ment of rules, the state board of education 
may still do so. Changes in rules may be in 
itiated by a properly credentialed cit izen. 

2. The state department of education devel
ops the rules. 

3. The rules are submitted to the state board of 
education for their approval of publ ic hear
ings. 

4. Notice of public hearings are distr ibuted. 
5. Hearings are conducted. 
6. As a result of the hearings, the state depart

ment of education does or does not alter 
the proposed rules. 

7. The state department of education returns 
the proposed rules to the state department 
of education for approval to permit the sub
mission of the rules to the legislative ser
vices bureau, the attorney general's off ice, 
and the joint legislative committee on 
administrative rules. 

8. Rules are submitted to the legislative ser
vice bureau for the purpose of checking 
fo rm, classification, and number ing. 

9. Rules are submitted to attorney general's 
office for the purpose of verifying their le
gality. 

10. Rules are submitted to the joint legislative 
committee on administrative rules for the 
purpose of verifying legislative intent. 

11. The state board of education formally 
adopts rules in the form approved by the 
legislative service bureau, the attorney gen
eral's off ice, and the jo int legislative com
mittee on administrative rules. 

12. The rules are sent to the governor wi th the 
certificates f rom the three other agencies at 
least 10 days before f i l ing with the secretary 
of state. 

13. The rules are f i led with the secretary of 
state. 

14. The rules become official 15 days after f i l ing 
wi th the secretary of state. 

Connecticut 

1. The department of education develops the 
rules (often in consultation wi th concerned 
groups). 

2. The rules are sent to the state board of edu
cation to be placed in the Connecticut Law 
Journal. If the rule is short, the entire state
ment is pr inted; if the rule is lengthy, a sum
mary is printed. 

3. A 20 day wait ing period is required after pub
lication so that the state board of education 

or a concerned person or group can peti t ion 
for a hearing, although the state board of ed
ucation is not required to hold hearings. 

4. Hearings may or may not be held. 
5. The state board of education approves the 

rules. 
6. Rules are sent to the legislative commit tee to 

assess consistency wi th the law and for their 
subsequent approval. 

7. Rules are submitted to the attorney general's 
office for legal review and approval. A 30 day 
wait ing period is required. 

8. Rules are submitted to the secretary of state 
to publish in the Connect/cut Law Journal. 
Usually wi th in 36 hours, the secretary of state 
acknowledges the receipt of the rules at 
which t ime they become official. 

9. If the legislative committee or the attorney 
general's office denies approval, the state 
board of education is required to rework the 
rules and resubmit them. 

Idaho 

1. The department of education usually devel
ops the rules with input f rom concerned 
groups. 

2. Rules are sent to the deputy superintendent 
for review and recommendations. 

3. Rules are submitted to the superintendent of 
public instruction for recommendat ion. 

4. Rules are sent to the state board of educa
t ion. If rati f ied, the rules are official; if not 
ratif ied, they are returned to the department 
for rewrit ing. 

5. The department of education disseminates 
the rules when they become official. 

6. The rules are f i led with the state board of ed
ucation. The attorney general's office is not 
required to be involved in the development 
of rules and regulations. 

(Such noninvolvement is one reason why the 
procedure is described as rather general and in
formal.) 

Georgia 

1. The department of education develops the 
rules. 

2. Rules are sent to the state board of education 
for approval. 

3. If the state board of education approves 
rules, they become official. 

4. The department of education disseminates 
and files the rules. 

5. If necessary, the attorney general may be 
contacted for informal approval. 
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THE CONTENT OF SPECIAL EDUCATION 
STATE ADMINISTRATIVE POLICY 

The content of administrative policy appears to 
offer as much variety as does the process itself. 
Like its parent legislation the content varies 
f rom state to state as a funct ion of the specificity 
of the statute, of the power of the state educa
t ion agency, and of the overall policy objectives 
of individual state administrators. State regula
tions tend to act as baselines for the local educa
t ion agencies who must fit their policies into the 
state directives. The states can also use such reg
ulations to measure local education agency 
compliance wi th state directives. In tu rn , the 
legislature can use the regulations to evaluate 
the administration's performance as rep
resented by the Department of Education in 
implementing legislative intent. 

Following is a summary of the contents of 
rules and regulations organized according to 
Bolick (1975). 

Right to an Education 

The right to an education tradit ionally is stated 
in the constitution of the state. Since the right to 
an education is specifically under the jurisdic
t ion of statutes, ( including compulsory at
tendance laws) administrative policy is gener
ally lacking in this area. Two major components 
of the compulsory attendance law are age of re

quired attendance and exemption to the law. 
This is the only category where such a condit ion 
exists. 

Population 

Population includes the def in i t ion of a handi
cap and the min imum and maximum age re
quired of chi ldren eligible for special education 
services. Some states specify populat ion by law, 
others use a combinat ion of administrative rules 
and laws. The usual format is that the law speci
fies the major categories (learning disabled, 
emotionally disturbed, mentally retarded, and 
the like), and the rules specifically define each 
category. Very frequently, law also defines age 
of eligibility. 

Identification, Assessment, Placement 

Within this category there are differences in ap
proach and substance. In some states, such as 
South Dakota, the rules and regulations set pay
ment fees for services. Screening for a variety of 
purposes (as opposed to census) appears in the 
law or in the rules, depending upon the state. 
For example, Massachusetts by law screens for 
defects in sight and hearing, whi le Oh io by rules 
screens for sight and hearing. Identif ication as
sessment and placement considerations are 
specified either in the law or in the rules. Table 1 
summarizes the wide variations apparent in the 
state policies studies. 

Table 1 

Variations by State in Use of Laws and Rules in Selected Processes 
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Administrative Responsibility 

This area is primarily def ined by law, although 
Florida and Illinois specify responsibilities in 
their rules. Florida includes delineation of the 
assistance offered to local school districts by the 
state special education staff in its administrative 
policies. Illinois policy states characteristics of 
local school boards and their responsibilities, 
and ult imate responsibility for quality of local 
programs wi th in local school districts can be 
found in the state's rules and regulations. 

Planning 

This category refers to the methods by which a 
state plans for its handicapped chi ldren, inc lud
ing the establishment of cooperative services 
between two or more districts. In some states 
the rules call for the development of specific 
plans with specific indication of the information 
required. Georgia and other states establish a 
" local professional advisory commi t tee" in their 
rules. 

Finance 

Most states provide for financial reimburse
ment in law. There are exceptions, however: 
provisions exist in Massachusetts rules for t u i 
t ion , differential travel, and costs of instructors 
of brail le; Georgia rules relate state subsidies to 
specific programs. Some state policies declare 
that state f inancing wil l be disapproved if pu
pils are not approved according to the existing 
standards of eligibil ity. 

Administrative Structure and Organization 

In many states, administrative structure and or
ganization are defined by administrative rules. 
A common approach, however, is typif ied by 
Michigan where the law and the rules provide 
this def in i t ion. Of ten , the combinat ion of law 
and rules requires that administrative structure 
be combined wi th planning efforts. 

Services 

A majority of states clarify services in their rules. 
Transportation, class size, age range, summer 
programs, evaluations, and curr iculum are 
among the services frequently ment ioned. 

Private Services 

Rules frequently ment ion private services. Six of 
the states studied (Connecticut, Georgia, Idaho, 

Il l inois, Massachusetts, Ohio) specify whether 
chi ldren may be placed in or out of state. Idaho 
and Illinois rules allow for contracting wi th pr i 
vate facilities. State administrative policies in 
Georgia, Idaho, Il l inois, and Massachusetts de
termine who is eligible to be served in private 
facilities. Eligible costs are specified in New Jer
sey rules. Curr iculum requirements for private 
facilities are stated in the rules in Massachusetts. 

Personnel 

Most states provide for the certif ication of per
sonnel in their rules. 

Facilities 

Facility requirements such as plant planning, 
room size, equipment and location of rooms are 
not often ment ioned either in law or in adminis
trative policy. In the states where this is dis
cussed, material is found in both the law and in 
the rules and regulations. 

THE IMPACT OF ADMINISTRATIVE POLICY 

Despite the fact that there is a paucity of infor
mation available about the content and process 
of administrative policy making, such directives 
are potentially potent in expanding the policy-
base for the education of exceptional chi ldren. 
In those states where major policy is incorpo
rated into statutes, the degree of impact may be 
reduced, but in states which have legislative 
rules, the impact can be qui te substantial. The 
rules and regulations are a process which have 
the potential for producing positive change. 
Yet, this potential can be realized only if citizens 
understand developmental process and assume 
active roles in these forms of governmental de
cision making. 
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Opinions of the Attorney Generals 

• An often over looked avenue that can be 
used to establish state wide governmental po l 
icy changes resides in the office of the state at
torney general. The attorney general is the chief 
legal officer of the state and serves as the legal 
advisor for both state officials and state agen
cies. It is the responsibility of the attorney gen
eral to represent state agencies when they are 
involved in legal actions. Of ten the attorney 
general is called upon to interpret law and also 
review state administrative policies. 

Increasingly, state attorney generals are 
becoming involved in policy decisions that af
fect the education of exceptional chi ldren. Such 
an opin ion in New Mexico in 1971 had signif i
cant impact on the state's policy wi th regard to 
its responsibility for educating exceptional chi l 
dren. The New Mexico Attorney General ruled 
in response to a question f rom a legislator that 
the state's permissive special education law was 
contrary to provisions in the state's constitution 
that free education must be made available to 
all chi ldren (Op. Attorney General, Dec. 22, 
1971). 

BACKGROUND 

The off ice of state attorney general has its o r i 
gins in the common laws of England. The king 
had attorneys which were appointed by h im to 
prosecute criminal cases as early as the 13th cen
tury (Harding, 1966). These attorneys were 
somewhat synonymous with the present day at
torney generals. 

Most states, when they developed their 
consti tut ion or became part of the un ion , estab
lished or cont inued the office of attorney gen
eral. However, 8 of 50 states went for a per iod of 
t ime wi thout a state attorney general. Vermont, 
having joined the union in 1791, went the long

est. It had no attorney general unt i l 1904. Al l 
states, however, since 1911 have had attorney 
generals (Morse, 1937). 

The attorney general is an integral part of 
most state governments. His duties, powers, and 
daily functions, however, differ f rom state to 
state. Depending on the authority given to the 
attorney general by the state constitution a n d / 
or statutes, in addit ion to the interrelationship 
wi th the branches of state government, some 
attorney generals have extremely powerful 
positions. 

Some of the duties of the attorney general are 
listed in the constitutions of California, Dela
ware, I l l inois, Indiana, Iowa, Kansas, Louisiana, 
Maryland, Massachusetts, Minnesota, Nevada, 
New Mexico, New York, Oklahoma, Puerto 
Rico, Texas, Vermont, and the Virgin Islands. 
The specific duties are prescribed by law in Ala
bama, Arkansas, Colorado, Georgia, Nebraska, 
North Dakota, Rhode Island, South Dakota, 
West Virginia, and Wisconsin. In Kentucky, 
Montana, North Carolina, South Carolina, 
Utah, and Washington, some of the duties are 
listed in the consti tut ion, and ment ion is made 
in the constitution that other duties are to be 
prescribed by law (Office of Attorney General, 
1971). 

The topics which are discussed in an attorney 
general's opin ion also vary f rom state to state. 
Generally, they deal wi th questions of the law, 
and the responsibility of state officials in carry
ing out the law. If the issue in the question to be 
answered is before the courts, the attorney gen
eral wi l l frequently not give an op in ion. A l 
though it is not always true, it is a general rule 
fo l lowed in all states. 

Unlike the US Attorney General, who is 
entirely a part of the executive branch of gov
ernment, a state attorney general may have as 
strong a relationship with the legislative and 
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judicial branches of state government as wi th 
the executive branch. In surveys done by the 
Committee on the Off ice of Attorney General 
(COAG), it was found that a majority of attorney 
generals believe they area part of the executive 
branch of government (Office of Attorney Gen
eral, 1971). However, by issuing opinions 
regarding the state's laws and practices, the 
attorney general is an integral part of the jud i 
ciary of each state. The relationship to the legis
lature comes f rom the fact that in most states, 
the attorney general must give advice to legisla

tors upon request. 
The attorney general is elected by the people 

in 42 states. In Alaska, Hawaii, New Hampshire, 
New Jersey, Pennsylvania, and Wyoming the at
torney general is appointed by the governor. 
This means of selection is also used in Guam, 
Puerto Rico, Samoa, and the Virgin Islands. In 
Maine, the attorney general is appointed by the 
legislature, and in Tennessee by the state su
preme court (Office of At torney General 1971). 
Qualif ications for the office of attorney general 
are found in Table 1. 

Table 1 
Qualifications for Attorney General 

State 

Alabama 
Alaska 
Arizona 
Arkansas 
California 

Colorado 
Connecticut 

Delaware 
Florida 

Georgia 

Guam 
Hawaii 
Idaho 
Illinois 
Indiana 

Iowa 
Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 
Michigan 
Minnesota 
Mississippi 

Missouri 
Montana 
Nebraska 

Age 

25 
None 

25 
21 

None 

25 
None 

None 
30 

25 

None 
None 

30 
None 

21 

None 

30 

None 

None 

None 
21 
21 
26 

None 
30 

None 

Residence and citizenship 

US citizen (5 years in state) 
US citizen 
10 years US (5 in state) 
1 year in state 
US and state citizen 

US citizen (2 years in state) 
Elector 

US citizen elector 
US citizen elector 

US citizen elector 

No requirements 
Elector (1 year in state) 
US citizen (2 years in state) 
US citizen 
Elector 

Elector 

US citizen (2 years in state) 

US citizen (10 years in state) 

None 
Elector (6 months in state) 
US citizen for 3 months 
US citizen elector 

US citizen (1 year in state) 
US citizen (2 years in state) 
No requirements 

Admission to bar 

No 
No 
Yes 
No 

Yes-
5 years 

(statutory) 

Yes 
Yes-

10 years 
Yes 

Yes-
5 years 

Yes 

No 
Not required 

Yes 
Yes 
Yes 

No 
Yes 

(case law) 
Yes-
8 years 
Yes-

5 years 
Yes 

Yes-
10 years 

Yes 
Yes 

Not statutory 
Yes-

5 years 

Not required 
Yes 
No 

(Continued on next page) 
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Table 1—continued 

State 

Nevada 
New Hampshire 

New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 

Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Puerto Rico 

Rhode Island 
Samoa 
South Carolina 
South Dakota 

Tennessee 

Texas 
Utah 
Vermont 
Virgin Islands 
Virginia 

Washington 
West Virginia 
Wisconsin 
Wyoming 
United States 

Age 

25 
None 

30 
30 
21 
25 

21 
31 

None 
None 

21 

21 
None 
None 

25 

None 

None 
25 
21 

None 
21 

21 
25 

None 
21 

None 

Residence and citizenship 

US citizen (2 years in state) 
No requirements 

US citizen (5 years in state) 
Elector 
Elector 

US citizen elector 
US citizen (10 years elector) 

(No requirement for office) 
US citizen elector 

US citizen elector 
US citizen 
US citizen elector 
1 year in state 

None 

US citizen elector 
US citizen elector 
US citizen 
US citizen elector 

Elector (1 year in state) 
US citizen (5 years in state) 
US citizen elector 
US citizen elector 
Required by general law 

Admission to bar 

No 
Yes 

No 
Yes 

Not required 
No 
No 

(but implied) 

Yes 
No 
Yes 
No 
Yes 

Yes 
No 

Not statutory 
Yes 

(case law) 
Yes 

(implied only) 

No 
Yes 
No 
Yes 
No 

Yes 
No 
Yes 
Yes 
No 

Despite the fact that the attorney general is 
the chief legal off icer of the state and is in t i 
mately involved wi th state agencies, some agen
cies in some states employ their own counsel. 
The Departments of Education in Florida, Ken
tucky, Mary land, New York, New Mexico, 
Puerto Rico, Texas, Vermont and Wisconsin 
have at least one attorney employed as their 
counsel (Office of Attorney General, 1971). The 
relationship these attorneys have wi th the off ice 
of state attorney general varies f rom state to 
state. In some states, they are employed by the 
attorney general's off ice, and are able to issue 
official opinions. Some agencies use their coun
sel only for informal advice and refer important 
questions to the office of the attorney general. 
Other agencies employ counsel wh ich have no 
relationship at all to the office of the attorney 
general. In a survey done by COAG, most state 

attorney generals said that all legal counsel em
ployed by state agencies should be under the 
control of the office of attorney general. 

As has already been stated, 34 states out l ine in 
their constitut ion and statutes some of the spe
cific duties of their state's attorney general. 
Understandably, then, the attorney general has 
constitutional or statutory powers to perform 
certain duties. He also has common law powers. 
Common law powers, however, are much more 
diff icult to determine and vary f rom state to 
state. These powers, generally speaking, are 
those powers which court decisions have attr ib
uted to state attorney generals through com
mon law. They wou ld , of course, vary f rom state 
to state, depending on each state's court 
decisions. 

In the study done by the National Association 
of Attorney Generals, the most frequently cited 



OPINIONS OF ATTORNEY GENERALS 233 

listing of the attorney general's common law 
powers is found in People v. Miner, a case de
cided more than a century ago. The court found 
that: 

The attorney general had the power, and it 
was his duty: 

1. To prosecute all actions, necessary for the 
protect ion and defense (sic) of the property 
and revenues of the crown. 

2. By informat ion, to br ing certain classes of 
persons accused of crimes and misdemean
ors to tr ial. 

3. By scire facias, to revoke and annul grants 
made by the crown improper ly, or when for
feited by the grantee thereof. 

4. By informat ion, to recover money or other 
chattels, or damages for wrongs commit ted 
on the land, or other possessions of the 
crown. 

5. By wri t of quo warranto, to determine the 
right of h im who claims or usurps any off ice, 
franchise, or l iberty, and to vacate the char
ter, or annul the existence of a corporat ion, 
for violations of its charter, or for omi t t ing to 
exercise its corporate powers. 

6. By wr i t of mandamus, to compel the 
admission of an officer duly chosen to his of

f ice, and to compel his restoration when i l le
gally ousted. 

7. By information to chancery, to enforce 
trusts, and to prevent publ ic nuisances, and 
the abuse of trust powers. 

8. By proceedings in rem, to recover property 
to which the crown may be ent i t led, by for
feiture for treason, and property, for which 
there is no other legal owner, such as wrecks, 
treasure trove, &c. (3 Black, Com., 256-7,260 
to 266 id. , 427 and 428; 4 id. , 308, 312.) 

9. And in certain cases, by informat ion in 
chancery, for the protect ion of the rights of 
lunatics, and others, who are under the pro
tect ion of the crown. (Mit ford's P., 24-30, 
Adam's Equity, 301-2). (Office of Attorney 
General, 1971, p. 33) 

Some states have restricted the attorney gen
eral's common law powers; Louisiana is a state 
which does not even recognize common law. At 
the other extreme, Ill inois is a state where the 
courts have determined that not only does the 
attorney general have common law powers, but 
that power cannot be l imited. Table 2 describes 
the common law powers of each state's attorney 
general. 

Table 2 

Common Law Powers of the Attorney General 

State 
Has such Not No such 
powers decided powers Comments 

Alabama 
Alaska 
Arizona 
Arkansas 
California 

Colorado 
Connecticut 
Delaware 
Florida 
Georgia 

Guam 
Hawaii 
Idaho 
Illinois 
Indiana 

Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 

X 
X 

X 
X 

X 
X 
X 
X 

X 
X 
X 

X 
X 
X 

X 

X 

X 

Where not limited by statute or constitution 
Where not limited by statute or constitution 
Case law denies powers 
Where not limited by statute 
Most powers now defined by statute 

Limited case law 
Where not limited by statute, const, or court 
Case law does not specify powers 
Where not limited by statute 
Insufficient case law 

No statutes or case law 
Statutes give attorney general common law power 
Has power to institute certain actions 
Has extensive powers, through case law 
Courts limit attorney general to statutory power 

1970 case affirmed power 
Case law 
Where not limited or modified by statute 
Common law not recognized in state 
By statute and case law 

(Continued on next page) 
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Table 2—continued 

State 
Has such Not No such 
powers decided powers Comments 

Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 

Missouri 
Montana 
Nebraska 
Nevada 
New Hampshire 

New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 

Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Puerto Rico 

Rhode Island 
Samoa 
South Carolina 
South Dakota 
Tennessee 

Texas 
Utah 
Vermont 
Virgin Islands 
Virignia 

Washington 
West Virginia 
Wisconsin 
Wyoming 
United States 

X 
X 
X 

X 
X 
X 

X 

X 

X 

X 

X 

X 

X 

X 
X 
X 
X 

X 
X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Not developed by legislature or courts 
Wide range of powers through case law 
Wide range of powers through case law 
By case law, not statute 
Not fully established by statute or case law 

By case law, not statute 
By case law 
Where not limited by statute 
By case law, has all common law power 
By case law 

Reaffirmed by statute and constitution 
Courts deny attorney general common law power 
Case law in conflict 
Implied from statute and case law 
Insufficient case law 

No case law, but state code 
By case law 
Case law divided, but powers essentially statutory 
Extensive case law 
No case law 

By case law 
No case law 
Certain powers exercised 
Courts l imit attorney general to statutory power 
No statutes or case law 

No statutory basis; case law divided 
1969 case affirmed power 
By statue 
In the absence of laws to the contrary 
Has powers, by virtue of constitutional status 

Where not limited by statue 
Case law 
Dicta only in recent cases 
Insufficient case law 

ATTORNEY GENERAL OPINIONS: FORMAL 
AND INFORMAL 

Generally, there are two principal types of 
attorney general opinions: formal or official 
opinions, which are wri t ten and almost always 
published and deal wi th important state wide 
interests; and informal or unofficial opinions, 
which are also wr i t ten, but not always published 
and are not thought to be of statewide interest. 

Practices regarding opinions of the attorney 
general vary f rom state to state. Some states 
consider all opinions formal or official op in 
ions; in other states, few opinions are consid
ered formal. The attorney general is the one 
who usually determines whether an opinion is 
formal or informal. In all states, the attorney 
general issues advisory opinions. Some of these 
may be in the form of a te lephone call, letter, or 
memorandum. In other states, as previously in -
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dicated the only fo rm used is a formal wr i t ten 
opin ion. In some states, even a letter or phone 
call is considered an official op in ion. The 
number of opinions given also varies a great 
deal f rom state to state. 

ISSUANCE OF OPINIONS 

The statutes of some states def ine the categories 
of people to whom an attorney general may 
issue an op in ion. Some state constitutions also 
delineate the persons who may receive an op in 
ion. Al though the categories of persons vary 
f rom state to state, all attorney generals issue 
opinions to their governor and to heads of state 
agencies. A majority of states allow attorney 
general opinions to be issued to legislators, lo
cal prosecutors, and other local officials. On ly in 
a few states are opinions issued to private ind i 
viduals. The statutes of each state usually make it 
mandatory that certain state officials receive an 
opin ion if they request one (Office of Attorney 
General, 1971). The right to ask for an op in ion 
and the possibility of receiving one are two very 
different matters. In most cases the attorney 
general makes the decision whether or not to 
issue an op in ion. A specific rule to fo l low is dis
cussed later. 

REQUESTING AN OPINION 

A specific route to fo l low for an individual or 
group wishing to get a formal opin ion f rom 
their state attorney general may be acquired by 
calling the state attorney general's off ice. This 
method wou ld seem to be the easiest and most 
practical. 

A pilot test of this procedure was undertaken 
by this author. In 1974, several state attorney 
general offices were contacted. They readily 
gave information as to the various routes one 
could take to get a formal op in ion . In addi t ion, 
the l ikel ihood of getting an op in ion when using 
the various routes was provided. For example, 
in one state, more than a thousand requests 
were made by private individuals for a formal 
op in ion, w i th only a few being wr i t ten because 
of t ime and other factors. However, when an in
dividual or group, through their legislator, had 
an op in ion requested, it was sure to be wr i t ten. 

THE EFFECT OF AN OPINION 

What effect an attorney general's opin ion has 

on the recipient is very diff icult to explain for 
most states. Minnesota is the only one where 
the law says that an attorney general's op in ion , 
if issued to the Commissioner of Education, is 
b inding unless overruled by the courts. Since at
torney general opinions interpret the law, three 
s t a t e s — A l a b a m a , M i s s i s s i p p i , a n d 
Pennsylvania—provide immuni ty for those who 
fo l low the op in ion . This wou ld be a motivating 
factor (to fo l low the opin ion) , as one could not 
be held liable for fo l lowing the attorney gener
al's advice in solving a particular question of 
law. 

In most states, however, the op in ion of the at
torney general is'only advisory and not b inding 
on the recipient. However, some states view an 
attorney general's op in ion as binding or fo l low 
it as a matter of custom. A survey done by the 
Commit tee on the Off ice of Attorney General 
found that in most states, the courts wou ld con
sider the op in ion persuasive. Most wou ld be
lieve that an op in ion would " immun ize the re
cipient on questions of good faith, negligence, 
or interest" (Office of Attorney General, 1971, 
p. 268). For example if a local school district 
received an attorney general's op in ion stating 
that the law is interpreted to mean that handi
capped students do not have to be provided 
with a full day of school, very likely the school 
could not be sued for damages if it fo l lowed that 
opin ion and it was found unlawful by a court. As 
might be expected, The National Association of 
Attorney Generals believes that formal opinions 
of an attorney general should be binding on the 
person or agency requesting the op in ion , 
unless overruled by a court (Office of Attorney 
General, 1971). 

A l though some attorney generals are ap
pointed by the governor, most are elected, and 
most are considered part of the present state ad
ministration. As one of his primary duties, the 
attorney general interprets the laws for state of
ficials. In this respect, the interpretation of law 
by the attorney general probably becomes the 
policy of the state. By not fo l lowing an attorney 
general's op in ion , a state official or department 
is invit ing court action. If the attorney general, 
for example, interprets the laws of the state to 
mean that all handicapped chi ldren are entit led 
to transportation services to and f rom school, 
no matter how long or short the distance, and 
no provisions are then made by the State De
partment of Special Education to insure this, 
very likely the Department, as well as local o f f i 
cials, could be sued. The State Department of 
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Education would be in a very vulnerable posi
t ion since in most cases, the attorney general 
wou ld be the children's lawyer in the suit. 

DISTRIBUTION OF OPINIONS 

As has already been stated, most opinions are 
wri t ten and published by the office of the attor
ney general. Many of these are sent to law l i 
braries around the country. In an informal sur
vey of state directors of special educat ion, (Final 
Report, 1975), 38 said that they felt sure that all 
opinions regarding special education wou ld be 
distr ibuted to local agencies who were affected. 
Four of the directors, however, quali f ied their 
statements, saying that they would only send an 
op in ion if it was to their advantage, or if it was 
important enough. It should be noted that, of 
those 38 directors who said that they felt an at
torney general's op in ion would be distr ibuted, 
28 said that their off ice would do the distr ibu
t ing. Seven said that the superintendent or com
missioner of education would do the distr ibu
t ing, one said that the department of education 
would be responsible for this. One said that 
they were publ ished; two said that their off ice 
and the commissioner of education would dis
tr ibute the opinions; and only three said that 
the state attorney or attorney general or a state 
official wou ld do the distr ibuting. One did men
t ion that several sources would probably do the 
distr ibut ing, including their own office. It 
would seem that any attorney general's op in ion 
wi th state wide implications, such as one deal
ing with the right to education for handi
capped chi ldren, wou ld probably be distrib
uted by the state agency charged wi th the 
implementat ion of the op in ion. 

CONTENT OF OPINIONS 

In 1974, an attempt was made to collect all past 
attorney general opinions regarding the educa
t ion of handicapped chi ldren. A letter was sent 
to each state attorney general asking for all 
opinions regarding the education of the handi
capped. Each attorney general's office sent 
those opinions which, in their estimation, af
fected the education of handicapped chi ldren 
in their state. These opinions were summa
rized, and then categorized, using the Digest of 
State and Federal Laws: Education of Excep
tional Children (Bolick, 1974). 

It is unfortunately beyond the scope of this 
chapter to include all the individual summa

ries. In addi t ion, there were several l imitations 
encountered dur ing the collection and sum
marization process that must be ment ioned. 
First, not all opinions affecting the education of 
the handicapped in each state may have been 
collected. The attorney general in each state, or 
one of his assistants, determined which op in 
ions in their estimation affected the education 
of handicapped chi ldren and which wou ld be 
sent in. It is probable that people unfamiliar 
wi th exceptional chi ldren or the education of 
exceptional chi ldren did the search. It is also 
possible that some opinions may have been 
over looked. The task of f inding specific op in 
ions is a diff icult process in many states—even 
for one who is familiar wi th the subject, as not all 
states publish and index their attorney general's 
opinions. This is particularly t rue for the earliest 
opinions. 

Second, the fact that there are official and un 
official opinions creates a problem, since in 
some states, only official opinions are pr inted 
whi le in others both official and unofficial op in 
ions are pr inted. Further, in some cases there 
was no indication as to whether an opin ion was 
or was not official. The importance of an official 
versus an unofficial opin ion varies as indicated 
f rom state to state. Table 3 is a numerical tabula
t ion of the number of attorney general opinions 
in each state. The number of opinions in each 
category is also given. The data presented 
should not be used for a state by state compar i 
son because some opinions were placed some
what arbitrarily in categories to coincide wi th 
the Digest of State and Federal Laws. However, 
the data do provide the reader wi th a general 
idea of the issues which are most frequently 
asked each state attorney general. The central 
theme is what k ind, to whom and how much 
service must be provided—the right to educa
t ion , the populat ion to be served, administra
tive responsibilities. These seem to be the issues 
most frequently brought to the attention of the 
attorney general. Apparently, few problems 
have arisen in the past regarding identi f icat ion, 
planning, administrative structure, personnel, 
or facilities. Of interest as well is that an analysis 
of the number of opinions received, which 
spans the years 1897 to 1973, reveals a significant 
increase in opinions in more recent years. 
Al though this could be explained by the fact 
that the response of the attorney general was 
more focused on recent years, it could also be 
attr ibuted to the great changes that have 
occurred in the totality of publ ic policy for the 
education of exceptional chi ldren. 
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THE ATTORNEY GENERAL OPINIONS AS A 
ROUTE TO CHANGE 

The means of becoming attorney general, the 
powers inherent in the off ice, and the force of 
actions taken by the attorney general, differ 
f rom state to state. It is his responsibility to pro
tect the publ ic interest of the citizens of each 
state. It is interesting to note that in the 9th 
power given to the attorney general i n People v. 
Miner, direct reference is made to the handi
capped, even though the language is somewhat 
archaic. A l though this route to special educa
t ion policy change has not been frequently trav
eled to date, it does possess potential, and must 
be considered by change agents concerned 
with the education of exceptional chi ldren. 
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ALAN ABESON 

Litigation 

• Dur ing the past few years, the nation's courts 
have been f looded wi th lawsuits relating to 
government's responsibilities to handicapped 
chi ldren and adults. These suits have focused on 
the right of handicapped chi ldren to obtain an 
appropriate publicly supported education, the 
right to treatment including education for insti
tutionalized handicapped chi ldren and adults, 
and the use of improper classification and 
placement practices to restrict children's 
opportunit ies to obtain an appropriate educa
t ion. This effort has occurred because of the 
recognit ion that l it igation is another govern
mental avenue that can be used to achieve posi
tive policy changes for handicapped chi ldren. 
Much of this section dealing wi th lit igation was 
originally published by the State/Federal Infor
mation Clearinghouse for Exceptional Chi ldren 
of the Counci l for Exceptional Chi ldren under 
the tit le Legal Change for the Handicapped 
through Litigation. The document was refined 
and updated for this volume. 

Decisions to pursue policy changes through 
use of the courts must be made in light of two 
basic points. First, changes sought through lit
igation may be very similar to directions the 
party named as "de fendant " has tr ied to 
achieve. The "defendant 's" ability to achieve 
those objectives may have been frustrated 
because of barriers such as inadequate agency 
commitment or financial support. In this sense, 
litigation (or the threat of litigation) may be 
used as a lever to bring about the action desired 
by both the potential defendant and the plain
tiff. Thus, l it igation (or the threat of litigation) 
may be used by potential defendants to mot i 
vate their respective agencies and policy makers 
to initiate the desired change. The second major 
point is that l it igation is not necessarily a per
sonal attack upon parties named as defendants. 
Frequently, complaining parties are aware that 

the party named as defendant has tr ied to pro
duce desired change. It is also known in some of 
the cases that named defendants have spent 
days preparing defenses for the suit, and nights 
assisting the plaintiffs to prepare their argu
ments. It is in the best interests of the handi
capped to prevent lit igation or the threat of lit
igation f rom becoming personal, because 
regardless of the decision, it is likely that the 
named defendants wil l retain a major role in 
implement ing the desired change. 

THE APPROPRIATENESS OF LITIGATION 

Litigation, only one avenue that can be used to 
obtain positive public policy change, becomes 
appropriate when the "consti tut ional or statu
tory r ights" of exceptional chi ldren are 
abridged and when administrative remedies for 
redress have proven either ineffective or ineffi
cient in protecting those rights. 

First, because lit igation is both costly and 
lengthy, it is usually in the best interest of all par
ties to first attempt other avenues for producing 
change such as enacting legislation, changing 
administrative practices, and/or exhausting all 
administrative remedies. Frequently a court wi l l 
require that all administrative avenues be thor
oughly investigated before legal intervention 
can begin. Second, even when a suit is brought, 
it is not uncommon that many of the important 
issues are resolved outside of court through 
negotiation between the administrative agency 
and the complaining party. Of ten, to achieve a 
solution prior to l i t igation, attorneys wil l enter 
into negotiations wi th the responsible adminis
trative agency to use its authority to remedy the 
existing situation. If the negotiations are unsuc
cessful, then a lawsuit to compel enforcement 
could fol low. 

If it is believed that a handicapped child's or 
adult's rights are being violated, and everything 

240 
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possible has been tr ied to remedy this, it may 
then be appropriate to consider l i t igation. Lit
igation can be used in a variety of situations 
including the fo l lowing: 
• Many chi ldern identi f ied generally or specifi
cally as handicapped, including the mentally 
retarded, emotionally disturbed, physically 
handicapped, learning disabled, mult iply hand
icapped, visually handicapped, speech and 
hearing handicapped, or any other disability 
category are in many jurisdictions unlawfully 
prevented f rom receiving an appropriate public 
education. 
• Many chi ldren, often f rom low socioeconom
ic circumstances or minori ty cultures, are, in 
violation of the due process provisions of the 
United States Constitution and assorted federal 
and state laws, classified as handicapped for the 
purpose of assigning them inappropriately to 
special education programs. 

• Many handicapped chi ldren are recom
mended by public education agencies for 
placement in private school programs wi th all or 
a port ion of the tu i t ion remaining the responsi
bil ity of the family, in violation of the require
ment that all chi ldren must be provided wi th a 
free, publicly supported education. 

An example of successful l it igation to pro
duce change concerning the rights of handi
capped chi ldren is Mills v. Board of Education of 
District of Columbia, 348 F. Supp. 866 
(D.D.C.1972). This was a class action suit that was 
f i led in 1971 in the District of Columbia to com
pel the school board to provide appropriate 
education for retarded, physically handi
capped, emotionally disturbed, hyperactive, 
and all other handicapped chi ldren. The plain
tiffs charged that the city provided insufficient 
funds for chi ldren needing special education. A 
relatively small number of exceptional chi l
dren were provided wi th tu i t ion grants enabling 
them to obtain private instruction, others were 
placed in publ ic school classes and hundreds of 
chi ldren were forced to remain at home receiv
ing no formal education. The suit sought to 
establish the constitutional right of all chi ldren 
to an education commensurate with their ability 
to learn. It was charged that although these chi l 
dren could profit f rom an educat ion, either in 
regular classrooms with supportive services or 
in special classes adapted to their needs, they 
were denied admission to the publ ic schools or 
excluded after admission, wi th no provision for 
alternative educational opportunit ies or per i 
odic review. Second, these chi ldren were 
excluded, suspended, reassigned, expel led, and 

transferred f rom regular public school classes 
wi thout affording them procedural safeguards 
and due process of law. 

In August, 1972, Federal Judge Joseph Waddy 
declared that exceptional chi ldren have a 
constitutional right to a public education, and 
ordered the District of Columbia to offer all 
chi ldren in the plaintiff class appropriate educa
t ion placement wi th in 30 days of the decision. 
The judge also directed the District school sys
tem to create due process procedures under 
which no pupil could be suspended f rom 
school for disciplinary reasons for more than 
two days, or be placed in, denied, or transferred 
to and f rom special education class wi thout a 
publ ic hearing. This rul ing had national impact 
as the first court decision explicitly stating that 
all handicapped chi ldren have a constitutional 
right to a publ ic education. 

The lack of funding is frequently cited by 
public officials as the primary reason for the 
absence of adequate education programs for 
exceptional chi ldren. In their Mills defense, the 
District School System and the school board 
stated that it was impossible to provide special 
education for the handicapped unless Congress 
appropriated mill ions of dollars for the pur
pose. The judge responded by saying, "The 
inadequacies of the District of Columbia public 
school system, whether occasioned by insuffi
cient funding or administrative inefficiency, 
certainly cannot be permitted to bear more 
heavily on the exceptional or handicapped 
chi ld than on the normal ch i ld . " 

Of course, not all l it igation attempts are suc
cessful. Even wi th the most conscientious of 
attorneys, and what seems the most " n o b l e " of 
causes, cases are lost. Aside f rom legal consider
ations, factors such as the judge's familiarity and 
disposition toward an issue, the degree of pub
lic support for the issue, and the social and pol i t
ical t iming for br inging the suit may all have 
bearing on the outcome of the case. In short, lit
igation can be a most useful vehicle for br inging 
about change, but there are no guarantees that, 
at the end of the road, the desired destination 
wil l have been achieved. Even when a case is 
won , it may only signal the beginning of much 
more work to translate the victory decree into 
improved programs. In other circumstances, 
the negative formal outcome of a law suit may 
produce a positive result. Al though a judge may 
rule against the plaintiff on the legal issues, the 
lawsuit may be the catalyst for the init iation of 
f rui t ful negotiations and may have served to 
crystalize the issues in a way that attracts the 
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interest of the public and more important, pub
lic policy and law makers. 

AFTER APPROPRIATENESS HAS 
BEEN ESTABLISHED 

Preliminary Considerations for 
Selection of Parties 

There are many important decisions which must 
be made by potential parties to a lawsuit. These 
decisions range f rom meeting basic prerequi
sites for actually entering court to selecting 
strategy. Among the basic prerequisites is that 
the parties seeking to br ing a lawsuit must have 
been injured or wronged. This means the plain
tiffs must have an issue or cause of action based 
on a violation of some legally protected interest. 
In order to have "s tand ing" to sue, the plaintiffs 
themselves must be ones who have actually 
been injured or have direct relationships to per
sons being injured. Under some condit ions, 
being a taxpayer is sufficient to establish stand
ing for the purpose of a lawsuit. In Rainey v. 
Watkins, Civil Act ion No. 77620-2, Chancery 
Court of Shelby County, Tenn., Apri l 5, 1973, 
two of the plaintiffs in the right to education 
case are described as taxpayers who must bear 
the tax burden resulting f rom welfare assistance 
to and institutional care of all handicapped per
sons who do not receive an education. 

The plaintiffs must initially determine what 
type of relief or remedy they want the court to 
grant. A decision wi l l also affect who wil l be 
named by the plaintiffs as the defendants in the 
lawsuit. Depending on the type of injury which 
the plaintiffs have suffered and the number of 
people who have suffered the injury, a decision 
must also be made whether to bring an indiv id
ual action or a class action lawsuit. Extensive 
consideration must be made by the plaintiffs in 
selecting an attorney. The defendants, if gov
ernment, wi l l be represented by attorneys 
employed by the state or respective local agen
cies. Another key step for both sides is the col
lection of all the facts relevant to the case and 
for the plaintiffs alone to establish the facts of 
the alleged violat ion. 

Causes of Action/Legally Protected Rights 

A lawsuit is made up of one or more issues or 
causes of action. For example, in Mills v. District 
of Columbia, one cause of action was the denial 
of an appropriate publicly supported education 

to schoolage handicapped chi ldren. A cause of 
action can be acted upon by the courts because 
it involves a legally protected right. Citizens and 
residents of the United States are guaranteed 
certain rights under the US Consti tut ion, state 
constitutions, federal and state statutes, and 
state common law. In seeking to vindicate the 
rights of the emotionally disturbed, mentally 
retarded, or other handicapped persons, cer
tain provisions of the US Constitut ion and many 
state constitutions are relied upon , such as, the 
right to equal protection of the law. The legally 
protected right is essential to the court's juris
d ic t ion, for wi thout an established cause of 
action, courts lack jur isdict ion, i.e., they are 
totally wi thout power to act at all. 

The 14th Amendment to the US Constitution 
declares: "no r shall any state . . . deny to any 
person wi th in its jurisdict ion the equal protec
t ion of the laws." This has been interpreted to 
mean that it is unlawful to discriminate against a 
class of persons for an arbitrary or unjustifiable 
reason. This is a particularly important right for 
exceptional chi ldren seeking appropriate edu
cation opportunit ies. In Brown v. Board of Edu
cation, 347 U.S. 483 74 S. Ct. 686, 98L. Ed. 873 
(1954), the famous desegregation case, the court 
said: 

In these days, it is doubtful that any child may rea
sonably be expected to succeed in life if he is 
denied the opportunity of an education. Such an 
opportunity, where the state has undertaken to 
provide it, is a right which must be made available 
to all on equal terms. 

In the Mills case described earlier, this reason
ing was applied directly to "exceptional chi l
d ren . " 

The right to due process of law as provided by 
the 14th Amendment of the US Constitution 
states that " n o state may deprive any person of 
life, l iberty, or property, wi thout due process of 
law." This right encompasses both substantive 
and procedural due process, although the cases 
regarding the handicapped have involved pr i 
marily the latter area. From a procedural view
point, due process refers to the right to have 
laws applied wi th adequate safeguards so that a 
person wil l not be subject to arbitrary and 
unreasonable actions. In PARC v. Common-
wealth of Pennsylvania, C.A. No. 71-41 (3|udge, 
E.D. Pa.), a case similar to Mills regarding the 
right to an education for the mentally retarded, 
the courts ordered extensive due process 
procedures providing in part that before a child 
can be expelled, transferred, or excluded from a 
publ ic education program, he or his parents or 
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guardian has a right to a fair hearing, a right to 
receive notice about the hearing, and a right to 
have counsel present at the hearing. 

Related to the right to education and due 
process is the right to appropriate classification, 
i.e., the right to be protected f rom inappro
priate labels such as "mental ly retarded," 
"emot ional ly disturbed," "behavior p rob lem, " 
or any other term denot ing education differ
ence calling for "specia l " treatment. Evidence is 
increasingly being collected indicating that a 
number of chi ldren placed in special education 
classes, or suspended, expelled or transferred 
f rom public school classes, are f rom minori ty 
and nonEnglish speaking cultural backgrounds. 
Critics charge that many of these chi ldren have 
been classified on the basis of culturally biased 
tests that do not accurately indicate their learn
ing ability. 

For example, in Diana v. State Board of Educa
tion, C-70 37RFR, in California, nine Mexican 
American public school students f rom age 8 
through 13, alleged that they had been inap
propriately placed in classes for the mentally 
retarded on the basis of biased standardized 
intell igence tests. The plaintiffs came f rom 
home environments in which Spanish was the 
only or predominant language spoken. When 
the case was decided in 1970, the defendant 
school districts agreed to several procedures to 
ensure better placement, including testing in 
children's primary language, the use of nonver
bal tests, and the collection and use of extensive 
supporting data. This issue is also continually 
being raised for judicial resolve. 

Decisions by the US Supreme Court have 
established that all constitutional rights are 
present rights—rights which exist now and 
which must be promptly vindicated unless there 
is an overwhelmingly compel l ing reason to jus
tify delay. For example, in Mills, the court 
required program delivery for the affected chi l 
dren wi th in 30 days. 

Basic Legal Approaches for a Lawsuit 

If a person's constitutional rights are violated by 
anyone acting under color of state law (under 
the authority of the state), he may bring a case. 
Al though there is no statute creating the per
mission of a cause of action against federal of f i 
cials charged wi th denying a person his consti
tutional rights, it is well established that federal 
courts wil l grant relief for such abuses. Thus, 
officials of government may be sued for not per
forming statutory obligations. 

In addit ion to gaining recognit ion of specific 
rights for exceptional chi ldren and handi
capped adults, a party might br ing a common 
law tort action. The common law refers to the 
body of law which has been built through case 
by case decisions. A tort is a civil wrong for 
which a private citizen may recover money 
damages. Acts constituting tort under the com
mon law are generally of two types—intentional 
and negligent. Examples of the former are 
assault and battery. The defendant wi l l be liable 
if he intended to do the act that harmed the 
plaintiff. Negligent torts, however, result f rom 
the breach of one individual's duty of ordinary 
care to another and do not require intent. The 
defendant wi l l be liable if he owes the plaintiffs 
a duty, and if his breach of the duty was the 
proximate cause of plaintiff's injury. 

The Plaintiffs 

All plaintiffs must have standing and capacity to 
sue. Standing, as has already been pointed out, 
means that the plaintiff himself must be the one 
who suffered or is in immediate danger of suf
fering injury, or that he has a substantial inter
est. Parents or guardians have standing to sue in 
the names of their chi ldren or wards. For exam
ple, a California right to education suit, Case v. 
California, Civil No. 101679, Super. Ct. Riverside 
County, CA, f i led January 7,1972; 4 Civil 13127, 
Ct. of Appeals, Fourth District, CA., f i led July 16, 
1974, was brought on behalf of Lori Case, a 
schoolage chi ld, by her guardian ad l i tem, " fo r 
the l i t igat ion" Estelle Case, her mother. A 
problem arises when an individual seeks to sue 
because someone else's rights have been violat
ed. In many states a person cannot assert that 
the rights of another have been violated or that 
a statute is unconstitutional if the statute is not 
unconstitutional as applied to the person actu
ally bringing the suit. An individual may be out
raged at condit ions at a training school for the 
mentally retarded, for example, but if he is not 
the one suffering f rom the condit ions there, he 
cannot bring suit in his name. Instead, he must 
seek to have the suit brought in the names of the 
injured chi ldren because it is their rights which 
are violated by the inadequate care and facil i
ties. This rule is based upon a policy of economy 
and judicial resources as well as on the fact that a 
person directly injured wil l be most likely to 
prosecute his case with energy and dil igence. In 
some instances, however, an organization can 
sue on behalf of its members. This is being done 
by several state associations involved wi th hand-
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icapped chi ldren, such as federations of The 
Counci l for Exceptional Chi ldren, affiliates of 
the National Association for Retarded Citizens, 
and the Association for Chi ldren wi th Learning 
Disabilities. 

A plaintiff must also have the capacity to sue 
or be sued. Capacity is determined according 
to the laws of the area where a person resides. 
Infants (minors) or incompetents must have a 
representative to sue on their behalf. The court 
is authorized to appoint such a representative (a 
next fr iend or guardian ad litem) if no suitable 
family members or friends are available to pro
tect the interests in the l it igation. For example, 
Mills was brought on behalf of Peter Mil ls and 
six other named chi ldren of schoolage by their 
next friends. The next friends included the chi l 
dren's parents or guardians, and in their 
absence, the District of Columbia Welfare 
Rights Organizat ion, US Representative Ronald 
Dellums, a member of the House Commit tee on 
the District of Columbia, Reverend Fred Taylor, 
and the Director of FLOC (For Love of Chi ldren, 
Inc.), an organization seeking to alleviate the 
plight of homeless and dependant chi ldren in 
the District of Columbia. 

Other Forms of Participation in a Suit 

The courts wi l l often allow a party to present 
support ing arguments for one side (either 
plaintiff's or defendant's) of the case. This usual
ly requires the role of amicus curiae or " f r iend 
of the cour t . " Normally, this involves submitt ing 
a brief containing wri t ten arguments, but, 
under extraordinary circumstances, the right to 
participate in the case orally can be granted. 
This means that " f r iends" of both sides can be 
presented and are subject to cross examination 
by the opposite side. Many of the right to edu
cation and right to treatment cases that have 
occurred involved the presentation of testi
mony by "am ic i . " Persons not named as plain
tiffs can, however, provide significant assistance 
in the lit igation by helping to perform the 
required extensive research and fact gathering 
as well as to provide or raise any necessary 
funds. 

Types of Relief Courts Will Grant 

Suits designed to produce social change usually 
seek the types of rel ief that are described below. 
Readers should keep in mind that the focus of 
this discussion is civil l it igation where private 
individuals are seeking redress of personal 
grievances; criminal litigation is where the state 
or the federal government seeks to prosecute 

commission of acts which have been defined as 
"c r im ina l " by statute. 

Declaratory relief is where plaintiffs ask the 
court to declare or state clearly to defendants 
that plaintiffs have certain rights. A request for 
this k ind is usually coupled wi th a request for 
injunctive relief whereby the plaintiffs ask the 
court either to order defendants to alter their 
actions or to restrain them f rom taking some 
specified action. For example, in Harrison v. 
Michigan, E.D.Michigan, 50 Div. C.A. No. 38357, 
brought on behalf of all chi ldren in Michigan 
being denied a publicly supported education 
because they were labelled retarded, emot ion
ally disturbed, or otherwise handicapped, the 
plaintiffs asked the court to declare that the 
defendants' acts and practices denied the plain
tiffs' Due Process of Law and Equal Protection 
under the 14th Amendment of the US Consti tu
t ion and to enjoin the defendants f rom exclud
ing plaintiffs and the class they represented 
f rom a regular publ ic school placement wi thout 
providing (a) adequate and immediate alterna
tives, including but not l imited to , special edu
cation, and (b) a constitutionally adequate prior 
hearing and periodic review of their status, pro
gress and the adequacy of any educational alter
native. 

Injunctive relief includes temporary restrain
ing orders and preliminary and permanent 
injunctions which are court orders requir ing or 
forb idding certain actions. Temporary restrain
ing orders and preliminary and final injunctions 
differ in that they are issued for varying lengths 
of times, at various stages of the lit igation pro
cess, and on the basis of varying degrees of 
proof. 

The Time Required to Litigate 

The length of t ime depends on the type of case 
being brought, on the schedule and work habits 
of the court, and on whether any appeals wil l be 
involved. Attorneys involved wi th the Mills case 
engaged in 8 months of prel iminary work prior 
to f i l ing of the suit and 11 months of effort f rom 
the t ime of f i l ing to decision. The case is active 
to this t ime as a result of cont inued plaintiff 
efforts to gain implementat ion through the use 
of the courts. There is no specific answer to this 
question. 

KINDS OF SUITS 

An injunct ion is primarily to enjoin (forbid) cer
tain actions. Relief is characterized as either 
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legal or equitable. Any relief that can be com
pensated with money damages is termed legal. 
Where money damages would be an inade
quate solut ion, equitable relief must be sought. 
Generally, an action for in junct ion wi l l not lie 
unless it is in prohibi tory fo rm, that is, com
mands a person to refrain f rom doing an act, or 
prevents a threatened but not yet existing 
injury. Mandatory injunctions do exist, howev
er. One is mandamus, to compel a publ ic official 
to perform his legally def ined responsibilities. 
The other is used to compel restoration of con
dit ions existing before an aggressor has acted, 
e.g., a wri t of habeas corpus. 

In Wyatt v. Aderholt 334 F. Supp. 1341, M.D. 
Ala. (1971) 32 FF. Supp., an Alabama right to 
treatment case, the court issued a temporary 
restraining order before the case was finally 
decided requir ing Alabama state officials to 
immediately hire 300 employees to care for the 
institutionalized residents because the court 
was convinced that the patients' lives were 
endangered by the existing substandard condi 
tions at the inst i tut ion. 

Injunctive relief might also include appoint
ment of a master who is given authority to take 
over the challenged institution or system and 
supervise implementat ion of the court's deci
sion. Two masters were appointed by the court 
in PARC to oversee the implementat ion of the 
consent agreement established in this case. The 
appoint ing of a master to take over the adminis
tration of an institution is unusual. 

Stays are orders delaying enforcement of 
judicial orders unti l some further step can be 
taken, such as appealing the decision to the next 
highest judicial level. In Wyatt, after the plain
tiffs won in the district court , the defendants 
attempted to obtain on order staying enforce
ment of the district court's decision, wh ich if 
implemented wou ld have required massive 
changes in the state's institutions, unti l the 5th 
Circuit Court of Appeals had reviewed the case. 

Another kind of suit more infrequently used 
seeks a writ of mandamus requir ing publ ic of f i 
cials to perform their legal responsibilities. 
Writs of mandamus have been sought in some 
states where local districts ignored statutory 
requirements to develop plans for the educa
t ion of handicapped chi ldren. Plaintiffs may also 
seek a wri t of habeas corpus, which is used to 
obtain release f rom unlawful conf inement. The 
institutionalized peti t ioner in Rouse v. Camer
on sought such a writ . Habeas corpus can also 
be used to protest condit ions of confin ement as 
well as to challenge the conf inement itself. 

Money damages may also be sought. For 
example, in Lebanks v. Spears, Civil Act ion No. 
71-2897 E.D. La. Apr i l 24, 1973, a class action 
brought on behalf of eight Black chi ldren and 
all others similarly situated in the Parish of 
Orleans, Louisiana, who were allegedly labelled 
"mental ly re tarded" without valid reason or 
ascertainable standards and then denied a pub
lic education, each plaintiff sought $20,000 for 
the damage suffered. That claim was ultimately 
dropped by the plaintiffs in the course of devel
oping the agreement. 

The various kinds of damages include nomi 
nal damages awarded to a plaintiff as a token of 
the injury, compensatory damages, awarded to 
repay the plaintiff for the injury actually 
incurred such as medical expenses and/or pain 
and suffering, and punit ive damages awarded 
when the injury is commit ted maliciously or in 
wanton disregard of the plaintiff's interests. 

In requests for relief, court costs and attor
neys' fees may also be sought. Whi le court costs 
are usually granted to the prevailing or winning 
side as a matter of course, attorneys' fees in the 
past have rarely been recoverable and usually 
occurred only where a statute provided for their 
recovery or where the court exercised its discre
t ion to transfer the fees. Recently, however, 
there has been a trend on the part of courts to 
award attorneys' fees to lawyers representing 
poor clients on the theory that encouraging 
such private law enforcement of constitutional 
rights is for the good of all society and that such 
lawyers are actually acting as "pr ivate attorney 
generals." Attorneys' fees were awarded by the 
district court in Wyatt. 

Whom to Sue 

There may only be one defendant involved in a 
case or there may be several people responsible 
for alleged legal injuries. In suing a state or local 
government, as in Mills, the plaintiffs name spe
cific persons wi th administrative responsibili
ties, and include all the necessary parties having 
the authority to make desired changes. For 
example, the defendants in Mills included the 
Board of Education of the District of Columbia 
and its members, the Superintendent of Schools 
for the District and subordinate school officials, 
the Director of Human Resources in the District 
of Columbia, certain subordinate officials, and 
the Mayor of the District of Columbia. 

The doctr ine of sovereign immunity is often 
raised by state or local government units to 
argue that suit cannot be brought against them. 
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This immunity, however, is often waived by stat
utes so that suits are possible. However, even if 
sovereign immunity is not waived, it usually 
does not affect the right to sue individual of f i 
cials rather than the state itself, on the theory 
that officials do not have the authority to act or 
are acting beyond their authority. Most state 
and federal officials have immuni ty f rom tort 
actions for money damages, for negligent or 
wrongful acts, for omissions commit ted wi th in 
the scope of their employment, or for failure to 
use due care in enforcing a statute, although 
such immunity does not extend to actions seek
ing injunctive relief. Injunctive relief, however, 
can be obtained if the issue involves violation of 
a constitutional right. 

Private Action 

A private action is a legal action on behalf of one 
or more individuals or on behalf of an organiza
t ion. Therefore, whatever the outcome of the 
case, it wi l l directly affect only the individuals 
specifically named as plaintiffs in the case, 
although the indirect effects can be wide
spread. 

Class Action 

In a class action a named plaintiff(s) brings an 
action both for himself and on behalf of all per
sons similarly situated. In Mills, the suit was 
undertaken not just on behalf of Peter Mills and 
other named plaintiffs but significantly also on 
behalf of a class of plaintiffs—all "except iona l " 
chi ldren who resided in the District of Co lum
bia. In the Wyatt case, the named plaintiff rep
resented all residents of the state of Alabama 
involuntari ly conf ined to the state's hospitals. 

Plaint i f fs must satisfy many comp lex 
procedural requirements in order to maintain a 
class action in most jurisdictions. The federal 
courts are considered to have one of the most 
lenient sets of standards for class actions whi le 
in contrast, many states have more restrictive 
rules control l ing such actions. 

In a federal suit pursuant to Federal Rule of 
Civil Procedure No. 23, one or more members 
of a class may sue as representatives of all the 
other members of the class if: 

1. The class is so large that it wou ld be impracti
cal to make all members plaintiffs. 

2. There are questions of law or fact common to 
the members of the entire class. 

3. The claims of the representatives are typical 

of the claims of the entire class. 
4. The representative parties wil l fairly and ade

quately protect the interests of the entire 
class. 

These are not the only qualifications but are the 
basic prerequisites for a federal class action. This 
is a complicated area in which legal counsel is 
essential. 

One factor that frequently underlies deci
sions to br ing class action lawsuits is that such 
suits can contr ibute significantly to achieving 
policy changes for large numbers of people. 

If the named plaintiff in a class action is 
dropped f rom the case, for example, the whole 
action does not necessarily become " m o o t " or 
academic and therefore unsuitable for a hear
ing before the court. In a private action, if Peter 
Mil ls had been admitted to publ ic school 
classes dur ing the lit igation procedure, the case 
wou ld have become moot because he would no 
longer have been denied an education and thus 
would no longer have a cause of action against 
the District of Columbia. In a class action, if 
Peter had been placed in a school, the case 
could have continued since there were other 
chi ldren who would be directly affected by the 
outcome of the case. 

Second, if a temporary restraining order is 
issued prior to a ful l hearing the order applies to 
the class rather than just to the named plaintiff. 
In private action, the temporary restraining 
order would only apply to the individual plain
tiff. 

Th i rd , any final relief granted by the court is 
for all members of the class, and is not l imited to 
the named plaintiff. Again, using Mills as an 
example, a public school education is required 
not only for Peter, but for all chi ldren in the class 
of exceptional chi ldren excluded f rom school in 
the District of Columbia. 

Fourth, any member of the class can initiate 
contempt proceedings if the order of the court 
is not implemented wi th respect to h im individ
ually. Consequently, if an order is not imple
mented in respect to any member of the class— 
any handicapped child—a representative of the 
chi ld can return to court to have the relief 
enforced, and possibly, to have authorities 
f ined or jailed for fail ing to obey the court 
order. 

A l though class actions are often desirable, it 
must not be forgotten that the risks are also 
higher in such actions. If a class action suit is lost, 
it wi l l be more diff icult for others in the class to 
bring another suit on the same issues involving 
the same circumstances. Also, if the named 
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plaintiffs are not fully representative, have not 
suffered all of the injuries of other members of 
the class, all relevant causes of action may not be 
brought out in court, and thus, the relief 
granted may not be sufficient to provide all 
members of the class wi th adequate remedies. 

Resolution Prior to Trial 

It is important to understand that at any point in 
the process a plaintiff or defendant can reach a 
settlement in which either side may concede all 
of the points raised in the case or reach a com
promise as to any or all of the issues. Negotia
tions may be held dur ing the course of the lit
igation leading to resolving of certain issues or 
facts and thus removing them f rom considera
t ion by the court. If an out of court settlement is 
achieved, the opposing party may agree to stop 
the action at issue. In a class act ion, however, 
the court must approve any settlement. 

If settlement is made, the court's enforce
ment powers wi l l not be behind the agreement, 
unless a judicially approved consent agreement 
is obtained which means court ratification or 
approval of settlement. In Pennsylvania Associ
ation of Retarded Children v. Pennsylvania, 334 
F. Supp. 1257 E.D.Pa. 1971 and 343 F. Supp. 279 
E.D. Pa. 1972, a federal district court ordered 
that all men ta l l y re ta rded c h i l d r e n in 
Pennsylvania be given access to a free publ ic 
program of education appropriate to their 
learning capabilities, pursuant to a consent 
agreement between the parties. Obta in ing a 
consent agreement probably saved lengthy lit
igation, obviated the possibility of an unfavora
ble decision for the plaintiffs, and enhanced the 
prospect of the desired action to occur. 

The willingness of parties to settle wi l l depend 
on the objectives sought by the lawsuit. If the 
lawsuit is a test case to try to establish a certain 
r ight, as well as vindicate the rights of the plain
tiffs, one purpose of the l it igation may be to 
have the court recognize the right, and art icu
late its reasons, so that the decision wil l have 
value as a precedent. If these objectives are 
sought, settlement may not be possible. 

In some situations the threat of a lawsuit alone 
can accomplish all that is desired by a suit. 
Approximately two thirds of all l i t igation is 
settled out of court. Settlement is less expensive 
and t ime consuming than l it igation and may 
lead to a more satisfactory conclusion than 
would result f rom a court decision. Ou t of court 
negotiated settlements may be sought at any 
stage in l i t igation proceedings, even when the 
case has reached the appellate level. 

Selection of an Attorney 

There are many considerations which should be 
weighed in the selection of an attorney. Perhaps 
the most significant is that he has a positive rep
utation as being competent. Equally important 
is that his past includes trial experience that 
reflects commitment to the position taken by 
the parties he represents. This does not require 
commitment to the issues in question, but com
mitment to do the best possible for his clients. 
The attorney selected must also be one in whom 
the client has confidence. Regardless of the 
position taken or the issue in question the attor
ney and client wi l l spend much t ime together 
which can be enhanced if the relationship is 
built on confidence. Because lit igation on 
behalf of handicapped persons is a fairly new 
area of the law, the attorney must be wi l l ing to 
draw on already established programs for infor
mation and technical assistance. A listing of 10 
of these groups fol lows: 

I.The Counci l for Exceptional Chi ldren, 1920 
Assoc ia t ion D r i ve , Res ton , Va. 22091, 
(703)620-3660. 

2. National Center for Law and the Handi
capped, 1235 No. Eddy Street, South Bend, 
Indiana 46617, (219)288-4751. 

3.Mental Health Law Project, 1751 N Street, 
NW, Washington DC 20036, (202)872-0670. 

4.American Association on Mental Deficiency, 
5201 Connecticut Avenue, NW, Washington 
DC 20015, (202)244-8143. 

5. National Association for Retarded Citizens, 
2709 Avenue E East, Ar l ington, Texas 76010, 
(817)261-4961 

6. National Legal Aid and Defenders Associa
t ion , 1601 Connecticut Avenue, NW, Wash
ington DC 20009, (202)462-1608. 

7.American Civil Liberties Un ion, 84 Fifth 
Avenue, New York, New York 10011, 
(212)725-1222. 

8.Harvard University Center for Law and Edu
cation, 38 Kirkland Street, Cambridge, Mass
achusetts 02138, (617)495-4666. 

9.United Cerebral Palsy Associations, Inc., 66 
East 34th Street, New York, New York 10016, 
(212)889-6655. 

10. National Center for Law and the Deaf, Gall-
audet College, 7th and Florida Avenues, NE, 
Washington DC 20002 (202)447-0445. 

SELECTING THE APPROPRIATE COURT 

Initially in the lit igation process, the plaintiffs' 
attorney must select the appropriate court to 
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hear the case. There are two court systems in the 
United States, the federal courts and the various 
state courts. 

While in some areas of law, courts in both the 
state and federal systems may have the authority 
under the United States or state constitutions to 
hear a case, state courts generally become 
involved with issues of state law or practices, 
and federal courts hear cases involving parties 
who live in two or more states; and also cases 
where a question involving the US Constitution 
or other federal law is raised. 

The Federal Court System 

The federal court system consists primarily of 93 
Federal District Courts, 11 US Circuit Courts of 
Appeal and the Supreme Court of the United 
States. (See Figure 1.) 

The 93 Federal District Courts are the trial lev
el courts in the federal system where suits are 
actually heard. Each state has at least one district 
court. The number of judges in each court var
ies, depending on the size of the district and the 
number of cases it hears, but most district courts 
have two or more judges. The southern district 
of New York, which covers an area of especially 
high intensity, has 24 judges. Usually a single 
judge will try a case and hand down a decision. 
However, in some cases a three judge court is 
required, consisting of district court judges and 
appeals court judges. For example, a three 
judge court might be necessary when plaintiffs 
seek to enjoin (stop) a state from taking some 
action which allegedly violates their interests. It 
is used primarily to seek an injunction on the 
basis of unconstitutionality of state laws. 

There are other federal courts, not relevant to 
this publication, such as the tax court, the mil
itary court of appeals, and the court of claims. 

US SUPREME COURT 

US Court of Appeal 
for the 11 Circuit 

Federal District Courts 

State Supreme Court 

State Appeals Courts 

State Trial Courts 

FIGURE 1. Structure of the Court Systems. 

The US courts of appeal review decisions of 
the federal district courts. There are eleven 

courts of appeal, one for the District of Colum
bia and one for each of the ten other circuits in 
the United States. Each circuit includes from 3 to 
10 states and the territories. Each appeals court 
has from 3 to 15 judges. Three judges are usually 
assigned to each case. 

The courts of appeal have jurisdiction to 
review decisions of the district courts, as well as 
to review orders of many administrative agen
cies and, in some cases, to issue original deci
sions. The appeals process is explained later. 

The Supreme Court is the highest court in the 
country and consists of a chief justice and eight 
associate justices. The justices are appointed by 
the President with the approval of the Senate, as 
are all federal judges. The court has the power 
to review all matters of law relating to the US 
Consititution and is the final appellate power on 
all other matters of law. 

The State Court System 

Each state court system is established under the 
constitution and statutes of individual states. 
Consequently, each state system may have a dif
ferent number of courts and each court may 
have different kinds or limitations of power 
upon the cases it can hear. Most states, howev
er, have the same general court structures, even 
though the courts may have different names. 

Initially, there are usually several trial level 
courts which may be referred to as superior 
courts or courts of general jurisdiction. Each has 
certain areas of responsibility designated by 
state law in which it has the authority to hear 
cases and render decisions. 

The larger states have two levels of appeals 
courts, usually referred to as the state court of 
appeals and the state supreme court. Many 
smaller states have only one appeals level court, 
usually called the Supreme Court. State courts 
as well as federal courts can construe and apply 
federal constitutional rights. 

The tori Case action, involving the alleged 
denial of education to a multiply handicapped 
child, was brought in the Superior Court of Riv
erside County, California. (Because the case 
involves federal constitutional rights questions, 
it could also have been brought in a federal dis
trict court.) This case was appealed by the plain
tiffs to the California 4th District Court of 
Appeals and subsequent to that decision, a peti
tion was filed for a hearing in the California 
Supreme Court. 

Which Court System? 

The US Constitution and statutes delegate judi-
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cial authority between the federal and state 
governments. In some instances they have con
current power and plaintiffs have a choice of 
instituting a particular case in either a federal or 
state court. The court(s) must also have the sub
ject matter jurisdiction or the authority to hear 
the case. Whether a court can decide a part icu
lar kind of case depends on its constitutional or 
statutory grant of power. 

In order to use federal courts, there must be a 
statutory basis establishing jurisdict ion. The 
plaintiffs' cause of action must involve a federal 
question, a question arising under the US 
Constitut ion or federal laws or involve diversity, 
which means involving parties who are citizens 
of different states. Generally, to attempt to keep 
the federal courts f rom becoming clogged, only 
cases where the cost to the loser in the contro
versy wil l be $10,000 or more wi l l be consid
ered. However, for violations of constitutional 
rights, the rights can usually be valued at the 
amount necessary for jurisdictional purposes. If 
these requirements cannot be met, the case 
must be brought in state court. If a case is 
brought in a state court and the defendants 
would rather defend in a federal court (and it is 
a case where the federal court has jurisdiction) 
they can ask to have the case removed to a fed
eral court. The decision as to the appropriate 
court to hear a particular case must be made by 
the attorneys. 

If the educative effect of the l i t igation is 
important, the plaintiffs may wish to select a 
court wi th the greater promise of visibility. 
Selection of the location should also consider if 
there are any local feelings that wou ld more 
likely work to the advantage or disadvantage of 
one side or the other. Another factor to be con
sidered is the previous decisions of the respec
tive judges in both the federal and the state 
courts at both the trial and appeal levels. Practi
ces of the respective courts on f reedom of dis
covery and the awarding of attorneys' fees may 
be another indicator to be considered. The 
length of t ime required to try cases or come to 
trial in the alternative courts may be another 
factor to consider. 

The Abstention Doctrine 

Federal court judges may at their discretion 
decline to hear certain cases because they 
believe the cases involve questions for which 
state courts should be responsible. The usual 
reason for a judge to refuse to hear a case is 
because he believes the case involves questions 
of state law or state policies and that it is more 

proper for the state judges to make the first 
decision. For example, a federal judge might 
decl ine to hear a case where, although a plain
tiff contends a state action is in confl ict w i th a 
constitutional r ight, the judge feels that the 
issue can and should be decided on the basis of 
state law. 

A federal judge might refuse to hear a case 
because he believes that al lowing the case to be 
brought in federal court wou ld involve needless 
confl ict w i th a state's administration of its own 
affairs. A th i rd instance where a federal judge 
might refuse to hear the case is where a private 
citizen is seeking answers to diff icult questions 
of state law. Finally a federal judge might 
decline to hear a case, very simply, because it 
would serve the convenience of the court to 
have the case decided elsewhere in state court. 
For example, in Reid v. Board of Education of 
the City of New York, 453 F. 2d 238 (2d Cir. 1971), 
a class action brought on behalf of New York 
City parents who alleged that their brain injured 
chi ldren were not receiving special education 
in the publ ic school system, the plaintiffs sought 
a declaratory judgment and preliminary and 
permanent injunctions to prevent a deprivation 
under color of state law of their rights protected 
by the 14th Amendment. In June, 1971, the 
Judge for the US District Court for the Southern 
District of New York granted the defendants' 
mot ion to dismiss. The court applied the absten
t ion doctr ine, reasoning that since there was no 
charge of deliberate discrimination, and since 
the city was as concerned as the defendants 
about the situation, this was a case where the 
state court could provide an adequate remedy 
and where resort to the federal courts was 
unnecessary. 

PREPARATION FOR TRIAL 

Assuming that the suit being brought is a civil 

suit in a federal court (state procedures are gen-

Preliminary Settlement? 

Considerations Negotiation? 

Cause of action? 
Legally protected interests of rights? 
What kind of relief? 
Appropr iate defendants? 
Private or a class action? 
Select attorney? . 
Build fact record? 

Figure 2. Steps of Litigation. 
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erally similar), there are several preparatory 
steps explained earlier and indicated in Figure2 
involving the fo l lowing procedures and docu
mentation which must be considered prior to 
the formal init iation of the suit. 

Complaint and Pleadings 

A complaint is a document in which potential 
plaintiffs inform the court and the defendants 
that they have a lawsuit for which they are seek
ing the court's intervention. The pleadings set 
for th their issue or causes of action and the 
relief being requested. A suit may be brought 
under several different and even confl ict ing 
theories, hoping to f ind one or more which the 
court wil l recognize and upon which it wi l l 
grant relief. The term pleading is also used more 
generally to encompass all of the preliminary 
steps of complaint-answer-replies that are used 
to narrow a case down to the basic issues of law 
and fact. 

Answer and Defenses 

An answer is the defendant's response to the 
complaint. The defendant wil l raise defenses 
stating why the complaint is wi thout merit or 
why he is not guilty of or responsible for the 
charges claimed. Procedural defenses include 
basic inadequacies in fo l lowing the rules of the 
court including lack of subject matter jurisdic
t ion of the person, improper venue, insufficien
cy of process, insufficiency of services of pro
cess, failure to state a claim upon which relief 
can be granted, failure to jo in a necessary party 
(someone who is also responsible for the 
alleged violation). Defendants can attempt to 
have a case " th rown out of cour t " (dismissed) 
for any of these reasons. 

Aff irmative defenses are also reasons why the 
defendant should not be held responsible and 
may include such defenses as privi lege, con
sent, sovereign immunity, self defense of o th 
ers, assumption of risk, contr ibutory negli
gence, duress, and illegality. 

Replies, Amendments, and Motions 

These are further steps that can be taken in 
refining the pleadings and responding to allega
tions or defenses raised by both sides. 

It is probably sufficient here to understand 
that parties are not restricted to their first plead
ings and may make changes up unti l the t ime 
the trial begins, and even, after the trial begins, 
depending on how the case develops, how the 

defendants respond, and what the plaintiffs are 
seeking f rom the court. 

Discovery 

Discovery is the process by which parties learn 
about the other side's case including available 
evidence and the identity of witnesses that are 
going to be called. In a civil case, parties can 
"discover" the majority of informat ion relevant 
to the subject matter of their case (discovery is 
more l imited in a criminal case and l imited by 
rules of criminal procedure), except for privi
leged material, such as that relating to a doctor-
patient relationship. The purpose of discovery 
in civil actions is to remove the element of sur
prise and allow both sides to adequately pre
pare themselves for tr ial. 

There are several different devices which can 
be used as part of discovery: 

1. Deposition—This is a means of obtaining 
information f rom anyone who might have 
knowledge relevant to the preparation of the 
case. A deposit ion consists of asking a poten
tial witness to answer oral or wr i t ten ques
tions under oath in the presence of a court 
reporter. Attorneys for both sides can be 
present and can cross examine the witness or 
raise objections to the questions or testi
mony. 

2. Interrogatory—This is a means of obtaining 
wri t ten answers to questions f rom any of the 
parties (any plaintiffs or defendants). The 
questions are sent to the party to be an
swered under oath and returned wi th in a 
specified t ime. The attorney can assist the 
party wi th answers, but because no repre
sentatives of the opposing side are present 
there can be no cross examination. 

3. Production of documents or material 
objects—Either party may request and obtain 
documents and physical objects relevant to 
the case which are wi th in the control of the 
other side. For example, if one side wants to 
obtain a copy of a psychological evaluation 
completed on a chi ld and used to deny 
admittance to a program, he can request the 
opposite side to produce the document. In 
addi t ion, The Freedom of Information Act 
requires federal officials to make available, 
wi th certain narrow exceptions, publ ic docu
ments and reports upon request by citizens. 

4. Physical and mental examinations—With a 
showing of good cause, a person under cus-
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tody or under the legal control of the court 
may be requested to undergo physical and 
mental examinations. The examining profes
sional may then testify about the results. The 
examinations must be related to the matter 
in controversy. For example, a defendant 
might be seeking to prove that a chi ld cannot 
benefit f rom an education and as a part of the 
proof wi l l want to have an assessment of the 
child's intellectual ability. 

5. Request for admissions—This is a request 
that opposing parties admit the t ruth of cer
tain statements or opinions of fact or of the 
application of law to the facts so that t ime wi l l 
not have to be spent at the trial proving these 
particular facts. For example, the defendants 
in the Wyatt case stipulated to a number of 
objective facts concerning the status of Ala
bama's mental institutions. 

There are many considerations in determin
ing which discovery devices to use. For exam
ple, depositions are more expensive than inter
rogatories because the party requesting them 
has to pay for the t ime of all the attorneys, the 
witness, and the court reporter, but they may be 
of more value because there is opportuni ty to 
freely question witnesses which is not possible 
wi th interrogatories. 

Expert Witnesses 

An expert witness is a person wi th recognized 
competence in the area in which he is testifying. 
At tr ial, the expert wi l l be asked to state his 
background before providing substantive tes
t imony. The judge and opposing attorney wi l l 
question him as to his competence and the lat
ter may try to discredit his testimony, either 
directly or indirectly. Both sides may call expert 
witnesses. When expert witnesses are brought 
together in a case, they may have a wide range 
of background, both in the nature of their for
mal training, and in their type of applied exper
ience. For example, in the Mills case, the experts 
inc luded: 

• A person wi th a doctorate in the f ield of spe
cial education, who had authored numerous 
professional publications pertaining to the 
education of exceptional chi ldren, was a con
sultant to such organizations as the Presi
dent's Committee on Mental Retardation and 
the 1965 White House Conference on Educa
t ion , and had worked for 20 years in the train
ing of teachers and professional leaders in the 
f ield of special education. 

• An economist wi th a doctorate in polit ical 
economy who was the author of several pro
fessional publications and a book on the cost 
benefit analysis of investments in human 
beings, particularly wi th regard to the men
tally retarded. 

• A person wi th a doctorate in mathematical 
chemistry who , whi le not involved in direct 
services to the retarded had devoted more 
than 20 years to civic action related to their 
cause, was a member of national and state 
commissions and councils whose purpose 
was to revise and implement legislation con
cerning the education and other human 
rights of retarded chi ldren and adults, and 
who was an author of numerous professional 
publications including articles on mental 
retardation. 

Other Roles Experts May Serve 

Experts are vital at two stages of l i t igation. Wi th 
regard to actions involving the handicapped, 
educators, psychologists, psychiatrists, social 
workers, vocational rehabil itation specialists, 
and others representative of allied fields may 
initially be needed to review programs and tour 
facilities which are the subject of the suit. Dur
ing these reviews the experts should interview 
staff and observe condit ions f rom the perspec
tive of their particular specialties and then must 
be prepared to present their observations and 
conclusions to plaintiffs, and defendants, their 
lawyers, and ultimately to the court. For exam
ple, expert testimony in the Wyatt case was a 
necessary prelude to the court's f inding that 
condit ions at Alabama's institutions were inade
quate by any known scientific and medical min
imum standards. 

Once the court has found that plaintiff's 
rights are being violated, experts again have a 
vital role to play in informing the court of gener
ally accepted program or treatment standards. 
In PARC, for example, a number of experts pro
vided a new def ini t ion of education for the 
court stressing that all persons can learn and 
that learning involves not just academics but the 
acquisition of skills that enable individuals to 
better cope wi th their environment regardless 
of their environment. This concept was 
regarded as a key element in the success of the 
l i t igation. Implementat ion of the concept 
means that for severely mentally retarded chi l
dren, education might also mean the acquisi
t ion of basic self help skills including feeding 
and toi let ing. In the Wyatt case, plaintiffs, 
defendants, and amici agreed to a large number 
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of specific standards for adequate treatment, 
and experts offered testimony explaining to the 
court why certain specific standards were 
necessary to insure adequate treatment. Based 
upon the experts' endorsement, the court 
ordered the recommended standards to be 
implemented as constitutionally required min-
imums. 

THE TRIAL 

Parties have a right to a trial by jury except when 
they are seeking injunctive relief. Even wi th the 
right to a jury, their attorney must demand a jury 
trial or the judge wi l l automatically decide the 
case. A jury can only determine questions of 
fact, such as w h o is tel l ing the t ru th , wh i le the 
judge always determines questions of law such 
as, what must be proved to indicate that some
one's right to an education has been violated. If 
there is no jury, the judge determines questions 
of both law and fact. 

Steps of the Trial 

Usually, the plaintiff's attorney wi l l present his 
evidence first. The defendant's attorney can 
cross examine the plaintiff 's witness. Either side 
may object to any evidence or testimony if they 
do not believe it should be admitted. The judge 
wil l rule on whether the evidence in question is 
admissible based upon such factors as its rele
vance, trustworthiness, prejudice and prior 
appellate decisions on the issue. 

When the plaintiff's attorney has presented 
all of his evidence, he wi l l rest his case. At that 
t ime, the defendant's attorney may make a 
motion for a directed verdict or a motion for 
summary judgment which means that he is ask
ing the court to decide that as a matter of law the 
plaintiff has failed to prove the facts necessary to 
establish the case, or that based upon the facts 
established by the plaintiffs, the defendants 
must win as a matter of law. The court can then 
grant the mot ion ending the trial or cont inue 
with the defendant's attorney presenting his 
evidence fo l lowed by the plaintiff's attorney's 
cross examination and the raising of appro
priate objections. When the defense rests, 
either side may move for a directed verdict. If 
the judge denies the mot ion , he may then 
weigh the evidence of each side and imme
diately decide the case and make a decision or 
he may delay his decision unti l after he has had 
t ime to study the issues involved. He may ask 
each side for trial briefs stating each side's posi
t ion on disputed points of law which are areas 

where courts have disagreed or have not actu
ally decided on a particular point under these 
circumstances. 

Usually, attorneys for each side wi l l present 
oral arguments emphasizing why the case 
should be decided in their favor and explaining 
what relief they are seeking. 

The Verdict 

After the verdict is reached, the "w inne r " wi l l 
make a mot ion for a judgment on the verdict 
and the " loser" wi l l make a mot ion for a judg
ment notwithstanding the verdict such as asking 
the court to decide for the losing side even 
though they lost the jury verdict. The judge wi l l 
issue a judgment which sets out the relief to be 
granted to the w inn ing side. For the loser, there 
are still other steps, f i l ing a motion for a new 
trial, and if this is refused, a motion for appeal. 

Appeal 

The losing side can appeal if they believe the 
decision was decided incorrectly as a matter of 
law or that the judge made procedural errors 
during the tr ial, such as improperly admitt ing or 
excluding evidence. The losing party must have 
raised objections to such errors at the t ime they 
occurred or an appeal wi l l not be permit ted. 

An appeal is not another trial since there wi l l 
not be another chance to call additional wi t 
nesses or to present additional evidence unless 
some new material and relevant evidence 
which could not have been uncovered earlier 
has come to light since the conclusion of the 
trial. Pursuit to an appeals court asks the court to 
review the record of the trial court proceedings, 
which consists of all the wri t ten materials f rom 
the trial. In addi t ion, both sides wil l submit a 
brief which sets out the errors allegedly made 
by the trial judge with appropriate support ing 
legal arguments and cases. Counsel for each 
side will usually also present oral arguments 
before the judges, summarizing their cases as 
well as answering questions. 

The appeals court judges seek to determine 
whether the trial judge properly stated and ap
plied the law in his rulings and/or charge to the 
jury. They may also review fact determinations 
by the jury. If the appeals judges f ind an error, 
they wil l reverse the trial judge and either grant 
some or all of the relief being sought, or remand 
(send back) the case to the trial court for a retrial 
on some or all of the issues. A judgment wi l l not 
be set aside unless the error affected substantial 
or material rights of the parties. If the appeals 
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judges support the rul ing of the trial court, they 
wi l l aff irm the trial court 's decision. 

The loser of the first appeal may be able to 
appeal again to the next highest court. In states 
where there are two appeals levels, the highest 
court may have great discretion in deciding 
which cases it wi l l review and may not have to 
review every case, except those involving 
constitutional questions. After the highest state 
court, or the appropriate US court of appeals if it 
is a federal case, it may be possible to obtain 
review by the US Supreme Court ; but again, the 
Supreme Court need only accept a l imited 
number of cases by appeal. Most of the cases 
which it hears occur through the granting of a 
writ of certiorari which is a request that the 
court use its discretionary powers to hear the 
case. It may also hear a case by certi f ication if a 
court of appeals requests instructions on a ques
t ion of law. Even though a party believes he has 
a case that was decided incorrectly, the 
Supreme Court is not required to review it and 
wil l usually only choose to hear those cases 
involving issues they deem important. Four of 

the nine Justices must decide to hear a cert (writ 
of certiorari) case before it is brought before the 
entire court. The entire process is reviewed in 
Figure 3. 

Significance of Decisions 

A precedent is a rule to guide or support other 
judges in deciding future cases seeking similar 
or analogous decisions. For example, in the 
Mills case, the judge based his decision that 
handicapped chi ldren have a constitutional 
right to publ ic education on due process and 
equal protect ion of the laws. In support of his 
decision, the judge cited several famous educa
tional decisions as precedents, including Brown 
v. Board of Education, the 1954 Supreme Court 
decision out lawing segregated schools and the 
Hobson v. Hansen, 269 F.Supp. 401 (D.C.D.C. 
1967), decision by Judge J.Skelly Wright outlaw
ing the so-called "track system" in the District of 
Columbia. 

As a precedent, a decision wil l have most 
value in the jurisdiction where it is handed 
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down. For example, courts in Alabama are more 
likely to fo l low prior Alabama decisions than 
prior New York decisions on the same issue. 
Courts in one area of the country are more l ike
ly to fo l low decisions by other courts in their 
region so some decisions have a regional 
impact. 

Decisions in certain state courts, certain fed
eral district courts, or certain appeals courts are 
considered more influential than others and 
may be considered more heavily by some 
judges because of the recognized competence 
or reputation of the judges who made the deci
sions. 

A decision f rom a circuit court of appeals is of 
even greater value than one f rom a district 
court. A decision by the US Supreme Court 
establishes the greatest possible precedent 
because the decisions of the Supreme Court are 
binding across the country and usually all state 
courts when hearing cases involving federal law 
conform their decisions to Supreme Court ru l 
ings. 

A word of caution should be interjected, 
however, because in interpreting and applying 
Supreme Court decisions to different facts, low
er courts may still resolve similar cases different
ly, unti l other Supreme Court rulings occur that 
clarify or strengthen the posit ion. This points 
out that there is really little absolute or "apo l i t i 
cal" law that remains immutable as t ime passes, 
as publ ic policies change and interests of society 
shift. 

The importance of a decision depends on the 
court that issued it, whether the decision is pub
lished and available, whether it is being 
appealed, and the quality of the reasoning 
behind the decision. A decision can be more or 
less persuasive depending on the level of the 
court and its jurisdiction. A decision f rom a state 
trial court or a federal district court has less 
weight or inf luence than a decision f rom a state 
or federal appeals court or a state supreme 
court. A decision may also have spillover 
value and contr ibute to change. For example, if 
the Wyatt case had been a private action, the 
decision would have in theory only directly 
affected Ricky Wyatt and the defendants would 
have been legally bound to change their actions 
in relation only to h im. By this decision, howev
er, the defendants might have been inf luenced 
to change their actions towards all of the resi
dents of the institution. If the Wyatt case had 
been a class action which only jo ined the resi
dents at one hospital in Alabama, the defend
ants would only have been legally bound to 

change their actions and improve condit ions at 
that single facility. However, the defendants 
and other persons with state wide responsibili
ties who became aware of the court's decision 
might on the basis of the rul ing improve the 
situation in all the state institutions, knowing 
that other residents could br ing similar suits 
which would again involve the defendants in 
costly and lengthy lit igation leading to the same 
conclusion. 

Litigation Expenses 

There are three main costs: attorneys' fees, l it
igation expenses, and court costs. 

Different attorneys charge different fees, 
depending upon the nature of the case, the 
t ime expended in the preparation and trial of 
the case, the attorneys' amount of experience 
and reputat ion, and the ability of a client to pay. 
(A manual explaining attorneys' fees is available 
f rom Mary Frances Deifner, Director, Attor
neys' Fees Project, PO 419, Charleston, South 
Carolina 29402.) Attorneys' fees may also vary 
considerably f rom one geographic region to 
another, so it is not possible to cite exact dollar 
figures. Generally, however, attorneys' fees are 
expensive. Average hourly costs generally 
range f rom $20 to $100, and $50 an hour is not 
uncommon. If plaintiffs win the case, there is a 
chance that they wil l be awarded court costs, 
but it is more diff icult to recover attorneys' fees, 
except where a statute provides for their recov
ery or where the court uses its discretion to 
award the fees. 

Recovering attorneys' fees is an area of 
expanding law, however, particularly in cases 
which are won by public interest groups and 
which demonstrate benefits that extend to 
members of society beyond the plaintiffs. For 
example, in the Wyatt case, the court found that 
by successfully prosecuting the suit, plaintiffs 
benefit ted not only the present residents of the 
two state hospitals and school for the mentally 
retarded, but all others who might in the future 
be conf ined to those institutions. As the court 
stated, "veritably, it is no overstatement to 
assert that all of Alabama's citizens have profit
ed and wil l cont inue to prof i t f rom this litiga
t ion. So prevalent are mental disorders in our 
society that no family is immune f rom their peri
lous incursion. Consequently, the availability of 
institutions capable of dealing successfully with 
such disorders is essential, and, of course, in the 
best interest of all Alabamians." The court 
ordered that the defendant Alabama Mental 
Health Board pay the expenses and plaintiff's 
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attorneys' fees. 
In attempting to determine what was a 

reasonable fee under the circumstances, the 
court referred to the Criminal Justice Act which 
provides compensation to attorneys appointed 
to represent indigent defendants. The Act's 
legislative history makes it clear that although 
the amount provided, $20 per out of court hour 
and $30 per in court hour, is below normal levels 
of compensation in legal practice, it neverthe
less is considered a reasonable basis upon which 
lawyers can carry out their professional respon
sibility wi thout either-personal prof i teering or 
undue financial sacrifice. The court applied the 
$20 and $30 fee schedule in Wyatt, and reasoned 
that the attorneys embarked upon the case wi th 
knowledge that their named clients were 
unable to pay them and were motivated not by 
desire for prof i t , but publ ic spirit and a sense of 
duty. A total of $36,754 was awarded by the 
court to cover attorneys' fees and expenses. 

It may also be possible to involve a publ ic 
interest law or the publ ic defender service or 
attorneys f rom a local legal aid office. Profit 
making public interest firms usually charge very 
low fees. In addit ion many regular law firms also 
devote a port ion of their t ime to pro bono (free) 
work, work in the public interest wi thout com
pensation. 

Al though most attorneys' fees are computed 
on an hourly basis as indicated above, some 
attorneys wil l charge a flat fee, a lump sum for 
conduct ing that suit through one or more lev
els. Those bringing a tort action can frequently 
acquire an attorney who wi l l handle the suit on 
a contingency fee basis. If the case is won the 
attorney wi l l receive as his fee a percentage of 
the amount awarded by the court. It may be one 
third or one half of the award. If the case is lost, 
he wil l receive nothing. Understandably, attor
neys wil l probably not become involved on a 
contingency basis wi th cases which they feel are 
hopeless. 

In addit ion to attorneys' fees, l it igation 
expenses include payment for such items as 
necessary discovery devices—e.g., the costs of 
taking depositions and giving physical examin
ations, travel expenses for lawyers and expert 
witnesses, f i l ing fees, and duplicating expenses. 

Court Costs 

Court costs are fees and charges required by 
laws of the various jurisdictions for the t ime of 
the courts and some of the officers of the court. 
Court costs are normally awarded as a matter of 

course to the prevailing (winning) party and 
paid by the losers. 

Litigation should not be pursued on the 
assumption that there wil l be no financial 
responsibility in br inging the suit. Neither, how
ever, should the possibility of l it igation be 
rejected because it appears financially out of 
the question. If an individual or organization 
becomes a party in a suit involving exceptional 
chi ldren or handicapped adults, the resource 
groups listed earlier could be of assistance. 

AFTER LITIGATION 

Declaration by a court that handicapped per
sons have a right to education, treatment, or 
proper classification merely signals that the 
hard work of implementat ion still lies ahead. It 
may also conclude only the first round of lit iga
t ion since if required implementat ion does not 
occur, the parties could once again be in court. 

Factors Complicating 
Implementation 

Complicat ing the implementat ion of a court 
order is the basic fact that in the types of lit iga
t ion discussed here, victories for handicapped 
persons, particularly if class actions, often 
require action on the part of the publ ic agencies 
and employees who have been publicly defeat
ed. Even when it is stressed that l it igation is not 
necessarily a personal attack, some lawyers say 
that there is no such th ing as a fr iendly lawsuit. 

Establishment by the court of the fact that cer
tain individual rights are protected by the 
Constitut ion or that specific actions must be 
undertaken to observe those rights does not in 
any way guarantee that the needed corrective 
action wi l l occur. To bring about action 
requires, at a m in imum, changes in established 
human behavior patterns at possibly a number 
of governmental levels and agencies. The con
sent agreement achieved in PARC involved the 
education agencies at the state, intermediate, 
and local levels as well as the state agency 
administering state institutions and other non 
school programs for the mentally retarded. 
Thus, to implement the order, behavior had to 
be changed in state and local policy making 
bodies such as boards of educat ion; administra
tors, including school and institution superin
tendents as well as individual bui ld ing pr inci
pals; and finally the whole range of staff f rom 
dieticians to teachers, to therapists, custodians 
and bus drivers. 
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It is likely that implementat ion of victorious 
class actions of the nature described here wi l l 
require addit ional resources. In Wyatt, the 
court required the immediate hir ing of 300 ward 
attendants to insure the physical well being of 
institutionalized persons. Data collected in one 
intermediate district in Pennsylvania since the 
implementat ion of the PARC decree as related 
by Richard Sherr in a presentation at Dover, 
Delaware, March 23,1973, indicated that costs 
for the total program of special education have 
increased 40%. 

Another problem concerning implementa
t ion is that after the conclusion of the l i t igation, 
very few of the people and often only those in 
the highest levels of responsibility become 
familiar w i th the decision and its meaning. The 
majority of persons involved in implementat ion 
learn about the decision by rumor or are pro
vided wi th "p ieces" of the order that are partic
ularly relevant to their job responsibilities. 
Equally significant is that in some situations 
where government is required to alter its practi
ces, officials at the highest levels never publicly 
announce or at least acknowledge past injusti
ces or approval of the decision or, at best, the 
commitment of his off ice and administration to 
implementat ion. The latter step was taken by 
Governor Shapp of Pennsylvania which put the 
entire state on notice that implementat ion of 
the PARC consent agreement was to occur. 

Requirements for Achieving Implementation 

Often two extremes of response occur in the 
aftermath of a decision by the victorious side. 
One response is based on the misperception 
that total victory has been achieved, the job is 
concluded and that the t ime has come for glor
ious rejoicing. The other extreme reflects a 
more cautious view and focuses on vindictively 
moni tor ing every movement of the defeated 
side for the purpose of report ing to the court, 
the publ ic, and the victorious constituency. 
Al though moni tor ing is clearly required, it must 
not be done wi th malice, nor must the victor
ious stand aside harping and offer no assistance 
to those now involved in making changes. 
Clearly, positive change requires the wedding 
of both sides in the l i t igation. 

The discussion of the problems above points 
the way for the identif ication of solutions. First 
and foremost, however, is that to achieve effec
tive implementat ion, the publ ic, and particular
ly that por t ion of the publ ic that makes or has 
impact on the making of policy decisions, must 
be educated as to the issues leading to the lit iga

t ion, the results, and the requirements to bring 
about change. If, for example, handicapped 
chi ldren, who previously were excluded f rom 
school, are to profit f rom their newly won right 
to enroll in a school where there may be non-
handicapped chi ldren, the quality of that ex
perience for that chi ld may well depend on the 
information related to and the attitudes of the 
parents of the nonhandicapped chi ldren. 

Public education must involve the use of mass 
media, prominent ly displayed posters and any 
other communicat ion devices that wi l l effec
tively deliver the message. In Mills, the court 
required the insertion of quarterly advertise
ments in Washington's three major daily news
papers announcing that all District of Columbia 
chi ldren have a r ight to a free publicly support
ed education. 

Change f rom past behavior to new behavior 
requires the infusion of new ideas and of course 
extensive work. Many of the new ideas can 
result f rom a merging of resources of the pre
vious adversaries. Persons outside government 
can effectively work in an advisory role in com
mittees with agency representatives. Of ten the 
n o n g o v e r n m e n t a l resource peop le are 
involved wi th private agencies such as parent 
groups including the Association for Chi ldren 
with Learning Disabilities, and the National 
Association for Retarded Citizens and profes
sional groups such as The Counci l for Excep
tional Chi ldren, that can be of great assistance in 
disseminating information as well as other tasks. 

Involvement by the winner of the suit w i th 
the loser also builds the base for effective mon i 
tor ing of the steps being taken for implementa
t ion. In addit ion, moni tor ing in this fashion wi l l 
make clear to those outside the points of 
responsibility the needs that exist wi th in to faci l
itate the implementat ion process and wil l allow 
for the development of exterior strategies and 
activities to meet those needs. 

It must be recognized that the implementa
t ion process wi l l not always occur in smooth 
fashion and that old issues and differences of 
opin ion wil l occur. This is the reality. The 
resolve of these disputes should, if possible, 
occur wi thout the intervention of the court. 
This funct ion can be effectively discharged by 
masters, if appointed by the court. In many jud i 
cial orders, requirements for report ing to the 
court on progress made may serve as a means of 
resolving these issues. 

The point cannot be made strongly enough 
that a judicial decision may not be wor th the 
paper on which it is wr i t ten, if it is not imple-



LITIGATION 257 

mented. The delays in integrating schools for 
some 20 years after the Brown v. Board of Educa
tion decision in 1954, serves as an example of the 
difficulties in implement ing a court's decree 
even when it is issued by the highest court in the 
land. 

The Relationship Between 
Litigation and Other 
Avenues for Legal Change 

Ultimately, the remedy of injustice to the handi
capped wil l occur because increased public 
awareness and concern wil l lead to different 
attitudes accompanied by alterations in fiscal 
priorit ies required to establish needed pro
grams and services. To this end, l i t igation, 
because of its appeal to the media, has and can 
create an atmosphere calling for reform. 

The right to education movement for handi
capped chi ldren that has been occurr ing for the 
past few years has produced a climate in which 
high level government officials have publicly 
commit ted their resources to remedy the injus
tice. Governor Christopher Bond, on a January 
21, 1973 edit ion of television's Issues and 
Answers, indicated, when asked about Missou
ri's priorit ies, that the first is state support for 
special education. Specifically, he said "Many of 
our special chi ldren in Missouri don' t have 
access to special education services, and I think 
this is morally wrong, and I th ink maybe the 
chi ldren may even have a constitutional right to 
this education, so we want to put many more 
dollars into that . " Edwin Mar t in , Associate 
Commissioner of Education for the Handi
capped in the US Off ice of Education, wrote in 
1972 that " i n developing the rationale for feder
al support of education of handicapped chi l 
dren, we have increasingly emphasized the 
intrinsic right of each chi ld to an appropriate 
educat ion." 

Another benefit realized f rom the right to 
education movement has been in the area of 
state and federal legislation. On the federal lev
el , a number of bills have been introduced dur
ing recent sessions of the Congress. The passage 
in 1974 of P.L. 93-380, the Education Amend

ments of 1974, put into law many of the same 
" r igh ts" guarantees that were initially achieved 
in the l i t igation. Now the passage of S.6, P.L. 94-
142, established the potential for the states to 
receive greatly expanded financial assistance to 
improve and expand their education programs 
for handicapped chi ldren. 

In addi t ion, since the beginning of the lit iga
t ion effort, a vast number of bills have been 
introduced and passed in the states. Many of 
these have also focused on achieving the right 
to education mandate for all handicapped chi l
dren. In fact, all but two states now have manda
tory laws regarding the education of handi
capped chi ldren. Totally new and comprehen
sive legislation providing for the education of 
the handicapped was passed dur ing that t ime in 
Massachusetts and Tennessee that has as basic 
policy that all chi ldren were ent i t led to a free 
publ ic education. 

Other effects have been seen in recent attor
ney generals' rulings. For example, in Delaware, 
the attorney general issued an opin ion on 
March 26, 1973, that declares, on the basis of 
PARC and Mills, that statutory limitations on the 
growth of some special education programs are 
unconsti tut ional. 

Because the right to treatment movement has 
not progressed at the same rate, less official evi
dence is available of change. Yet, it is known 
that administrative practices have changed and 
that because of the visibility given this issue, fis
cal alterations can be expected to some degree 
in the future that wi l l further improve practices. 

Finally, it must be emphasized again that l it
igation by itself is not a solution to a problem. It 
can, however, clarify the problem and establish 
mult iple bases for instituting change. Al l 
avenues of the law, legislation, regulations, 
attorney general opinions, and l it igation can 
and must be brought to bear on altering the 
present status of the handicapped in the United 
States. The guiding principle must be that in the 
perspective of a society characterized by a good 
deal of commot ion over numerous causes, only 
a few "successes" ever really stand out ; these 
are situations in which the plaintiffs and their 
supporters have never stopped asking, " N o w 
have we won?" 
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Overview 

• The majority of individuals in our society and 
perhaps all societies are apoli t ical; that is, they 
do not participate in polit ical activities. Dahl 
(1963) gives three reasons for such behavior: 

1. " A n individual is unlikely to get involved in 
politics if he places a low valuation on the re
wards to be gained f rom polit ical involve
ment relative to the rewards expected f rom 
other kinds of human activity." 

2. " A n individual is unlikely to get involved in 
politics if he thinks that the probabil i ty of his 
inf luencing the outcome of events or chang
ing the balance of rewards by means of his 
polit ical involvement is low. " 

3. " A n individual is unl ikely to get involved in 
politics if he believes that the outcome wi l l 
be relatively satisfactory to h im wi thout his 
involvement." 

The purposes of this section are first to dem
onstrate to individuals concerned about excep
tional chi ldren that politics affects in one way or 
another almost everything that happens to ex
ceptional chi ldren, that individually or together 
people can affect polit ical events, and that un 
less more people become involved it may be 
doubt fu l that the goals of educating all excep
tional chi ldren wi l l be achieved. The second 
purpose is to provide those already active or be
coming active in the polit ical process a basic un
derstanding of the processes, procedures, 
plans, and games necessary to effect change. 

To some, the realities portrayed by the 
authors of this section may make efforts to ef
fect change look overwhelming, frustrating, 
t ime consuming, and perhaps futi le. They may 
be, but at the same t ime, the authors all share 

opt imism that individuals and groups can effect 
change and that such activities are among the 
most rewarding of human endeavors. The case 
study chapters by Harmon ("Kentucky Right to 
Education Litigation") and Riley ("Ins and Outs 
of Legislative Reform: Vermont's S.98") have all 
the thrills of a good mystery. The reader wi l l 
share the agonies of the underdogs as they chal
lenge the system and share their joy in victory. 

Weintraub ("Politics—The Name of the 
Game") and Jones ("The Professional Educator 
and the Political Process") discuss in personal 
terms the polit ical processes of effecting 
change. The reader wi l l note that the processes 
discussed are basically the same as those we all 
use in our personal lives but that the techniques 
and arenas are different. 

The chapters by LaVor ("You Want to Change 
the System—But Where Do You Begin" and 
"T ime and Circumstances") provide the reader 
with the cold realities required to understand 
any governmental system you may need to 
tackle. Finally, in "Mar t i n Hatches An Egg," 
La Vor satirically ties it all together. 

It is hoped that the reader, after complet ing 
this section, wi l l conclude that successful 
change agents are those who know how to un
derstand problems better, attack them incre
mentally, work in varied arenas, know the value 
of t imely compromise, and understand the 
players as well as the system. Such change 
agents wil l truly be able to make an impact. 
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MARTIN L. LA VOR 

You Want to Change the System— 
But Where Do You Begin? 

D The next t ime you think the federal, state, or 
local governments or your local school should 
start a new program in an area of special con
cern to you, take some t ime to investigate what 
is already authorized, funded, and operat ing. 
Programs and legislative authorities already 
exist in almost every conceivable area, but all 
too often the general public is unaware of them. 
There are so many programs available to meet 
the varied needs of special interests that they 
frequently overlap or duplicate each other. 

Let us assume for a moment that you have 
thoroughly investigated the matter, and you are 
determined to try to start a new program or 
change an existing one. To begin, choices and 
decisions wil l have to be made. To approach 
decision making for desired change, the 
manner in which funds are commit ted to a par
ticular service or area of interest must be con
sidered. Regardless of how much money is 
available or the approach taken to satisfy a par
ticular program strategy, there are those who 
wil l question whether the funds are adequate. 
At the same t ime, others wil l charge that the 
federal, state, or local government or local 
school is already spending too much money and 
really has no business in this area in the first 
place. Your attitudes and the responses to them 
reflect personal values, judgments, back
grounds, and political and philosophical 
outlooks. 

Ultimately, however, any decision boils down 
to how one makes choices, which involves 
many considerations. Decisions in the federal, 
state, or local bureaucracy, or any other place 
for that matter, are not made in a vacuum and 
must be considered in the context of what 
exists, what is available, and what the limitations 
are as well as other constraints placed upon the 
decision makers. 

AN EXERCISE IN DECISION MAKING 

It is easy to criticize the President, members of 
the Congress, a governor, a mayor, a superin
tendent of schools, or other officials about spe
cific program choices or budgetary decisions. 
But assume for a moment that you were in the 
position of making recommendations to these 
decision makers. Assume that the President 
asked you to be his "number one advisor for 
ch i ld ren" in the federal government. The Presi
dent directs you to develop a program to serve 
"as many children as possible." He does not 
ment ion day care, chi ld development, pre
school, age limitations, exceptional persons, or 
funding l imitations; he wi l l allow you to do any
th ing you want to do as long as you reach the 
objective. He asks for your best advice and judg
ment. What wou ld you recommend to the Pres
ident of the United States? 

(NOTE: This identical exercise can be used in 
virtually any context and/or subject area and 
can be altered to the federal, state, or local level. 
It need only be adjusted for scope, content, and 
limitations.) 

Take a few minutes and jot down the major 
ideas that you have. Take another minute and 
list the five most important items which you 
would recommend. In addi t ion, make an esti
mate as to how much you think your proposals 
wi l l cost. 

Dur ing the last few minutes the adrenalin 
probably f lowed as grand ideas raced through 
your mind. Of course, this exercise is unrealis
tic, being nothing more than a f l ing in 
fantasyland—it is highly unlikely that any Presi
dent would ever make such a request. In all 
probabil i ty, even if a President were disposed to 
make a large commitment of funds to services 
for chi ldren, he might say, "Because there is a 

261 



262 THE POLITICAL PROCESS/IV 

$68 bi l l ion deficit this year, I must place some 
budgetary constraints on you . " And he might 
advise you that "you have a total of $1 bi l l ion in 
new (heretofore uncommitted) funds to ful f i l l 
your assignment." 

At this point you should wri te your goals wi th 
the new restrictions. 

If this situation were real, you would have l im
itations and restrictions before you had an 
opportuni ty to share your original ideas wi th 
the President, Every federal, state, and local 
agency, every program, every office or 
employee in each of those agencies has 
constraints; all are more severe and rigid than 
those you have just been given. 

Therefore, it is highly unlikely that you would 
have been given an assignment in which you 
had $1 bi l l ion in new money to work wi th. If it 
actually happened, it wou ld be rare indeed. In 
all probabil i ty, if this assignment were given, 
there wou ld be more restrictions, as the Presi
dent would probably add, " O h , by the way, we 
have several chi ld care service programs already 
in place such as Headstart, the Social Security 
Act Chi ld Care Provisions, the Elementary and 
Secondary Education Act, etc." (On July 15, 
1975, Caspar Weinberger, then Secretary of the 
Department of Health, Education, and Welfare 
(HEW), testified before the Education and Labor 
Commit tee of the US House of Representatives 
that " i n fiscal year 1974, more than $13.2 bi l l ion 
of the Department's 1974 budget was devoted 
to some 200 programs either directly or indi 
rectly impacting on the health, educat ion, or 
welfare of our chi ldren.") 

The President might ask how should we, 
rationalize those programs already in place? 
Should we abolish some or all of them, start a 
new one, or expand the existing programs? It is 
clear that a decision to do something that 
appears to be necessary for chi ldren cannot be 
made in isolation. All decisions must be made to 
accommodate a range of political, economic, 
and philosophical considerations. 

THE COMPLEXITY OF THE SYSTEM 

The fo l lowing is just one example of how 
complex this can be. A study by the US General 
Account ing Off ice (GAO) in January 1972, 
entit led An Evaluation of the Child Care Activi
ties in the District of Columbia, best illustrated 
how complex and complicated programs and 
delivery systems can be. The study made inter
esting reading, but most striking were the 

charts, which graphically presented the evolu
t ion of programs serving chi ldren and the con
fusing network of organizations and services 
established to carry them out. (It must be noted 
that, whi le the study was centered in the District 
of Columbia, the GAO indicated that similar 
charts could be drawn for every major city in the 
country.) 

As Figure 1 (taken f rom the GAO report) illus
trates, eleven federal programs fund chi ld care 
activities: A id for Families wi th Dependent 
Chi ldren (AFDC); Work Incentive (WIN); 
Headstart; Elementary and Secondary Educa
t ion Act—Titles I and II (ESEA-I, ESEA-II); Impact 
A id ; Concentrated Employment Program; 
Neighborhood Youth Corps; Public Service 
Careers; JOBS; and Mode l Cities. The eleven 
programs operate through three federal 
departments: Health, Education, and Welfare 
(HEW); Labor; and Housing and Urban Devel
opment (HUD). They operate through five fed
eral agencies: Social and Rehabilitation Service; 
Off ice of the Secretary of HEW; Off ice of Educa
t i on ; Manpower Administrat ion—Department 
of Labor; Mode l Cities Administrat ion. And 
they are administered by five local agencies: 
District of Columbia Department of Human 
Resources; District of Columbia Public Schools; 
United Planning Organizat ion; Contractors 
Providing Job Training; District of Columbia 
Mode l Cities Agency. These local agencies, in 
tu rn , subcontract to an unl imited number of 
local child care operators. 

The Tough Decisions 

Assuming that you have $1 bi l l ion in new funds 
to spend and you want to establish a new pro
gram, you must recognize that wi th $1 bi l l ion it 
is impossible to serve every chi ld in America. At 
this point you must make your first choice: 
Which children should be served? After that 
you must consider the kinds of services that you 
wil l provide to these chi ldren. Wil l the services 
emphasize quantity or quality, or wil l you try to 
combine both? In order to answer these ques
tions, you must first make other judgments and 
decisions. 

On the matter of quantity—assume that you 
want to reach as many chi ldren as possible wi th 
$1 bi l l ion. How can you best do it? First, you 
must choose which chi ldren to serve. It is not 
enough to just say you wil l serve as many as pos
sible; specific groups must be selected. Should 
you put your emphasis on serving all chi ldren, 
or wi l l you restrict the number who are eligible? 
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Should only poor chi ldren be served? Should 
services be provided for the "near-poor"? 
Should chi ldren of nonpoor parents be allowed 
to participate in these programs? If yes, under 
what conditions? Does every chi ld who comes 
f rom a family below the poverty level require 
chi ld care services? Should chi ldren wi th physi
cal or mental disabilities be served? 

Now the task is not as easy as it was when you 
were simply jot t ing down your ideas a few min
utes ago. You, as the President's advisor, must 
make value judgments and choices that are 
diff icult and unpleasant. The fact is that you can
not do everything that you would like to do or 
think is necessary. Also, after you make your 
choices, you must realize that many people wi l l 
not agree wi th them. Wil l they be polit ically 
acceptable? 

Up to this point you only considered the 
question of which and how many chi ldren you 
would serve, but what about quality? Assuming 
that no one intentionally establishes an inferior 
program, how wil l you determine what quality 
is? To start, you can begin by examining several 
issues. 

The Headstart program is the largest model 
available, wi th the greatest amount of funds. 
Should the Headstart program and all of its sup
plementary services, professional personnel, 
methods, and techniques be used as a yardstick 
to measure quality? Are all of those services and 
all of those people really necessary, and do they, 
in themselves, constitute or guarantee quality? 
If Headstart is of high quality, why not simply 
expand that program rather than start a new 
one? Are social workers, psychologists, nutr i 
tionists, and other specialists necessary to qual i
ty? Should educational enrichment be a manda
tory part of the program? Should new facilities 
be constructed, or should existing buildings be 
used? Should there be any restrictions placed 
on financing in this area? Are professionals nec
essary to operate these programs or can para-
professionals or nonprofessionals do the job as 
well? What is the ideal staff-child ratio? What is 
this based on? Should parents be involved in the 
programs? Should they serve as paid staff or as 
volunteers? How many meals or snacks should 
be served? How many hours a day should cen
ters be open? What type of program does a child 
really need in order to achieve a high level edu
cational experience? 

This type of questioning can be adapted to 
virtually any given area. For example, if a school 
system wished to establish or modify special 
education programs for the educable mentally 

retarded, many of these same questions could 
be asked. In addit ion, questions relating to spe
cific class size could be included, such as, What 
should the maximum class size be? In many 
states, 15 is the maximum class size, but why not 
10,12,18,or even 20?Couldoneteacherwi than 
aide handle and adequately teach 20 to 25 chi l 
dren? Should all handicapped chi ldren be sent 
to a single school, or should they be included in 
classrooms in regular schools? What wou ld the 
cost of transportation be in either case? What 
special services over and above those normally 
given in a special class should be provided? 

Expense of the Programs 

When you begin to answer these and many 
other questions and begin making all of these 
judgments, remember that every time you 
make a decision it may cost money! 

What do children really need in order to 
achieve a maximum educational experience? 
The answers to that do not exist at the present 
t ime. There are many ideas and suppositions. 
What is known is that quality programs, or what 
are considered to be quality programs by 
today's standards, are very expensive. 

For example, the Senate Committee on 
Finance conducted an extensive study of the 
entire issue of child care and in October 1974 
put out a document entit led Child Care—Data 
and Materials. The report contained thefo l low-
ing information regarding chi ld care costs: 

First, the ABT associates conducted a study 
under contract of the Off ice of Economic 
Opportuni ty . This study involved a description 
and analysis of 20 child care centers and systems 
that were considered by the study's authors to 
be "among the better centers and systems of 
their kind in the country." The report, "A Study 
in Chi ld Care 1970-71," indicates an annual cost 
of $2,349 per child for a center with an average 
daily attendance of 25 chi ldren; $2,223 for a 50 
chi ld center; and $2,189 for a 75 child center. It 
should be noted that these figures are on the 
basis of average daily attendance (the HEW f ig
ures presented above are not). The average cost 
per enrol lee would be somewhat less in the ABT 
study than the cost figures based on average 
daily attendance. 

Second, the Westinghouse Learning Corpo
ration, also under contract with the Off ice of 
Economic Oppor tun i ty , made a study in 1970 
aimed at describing what actually exists and is 
being used for full-day care. A survey was made 
of 289 centers, 577 parent users, and an area 
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probabil i ty sample of 134 day care homes and 
1,812 families which were potential users of 
child care. The survey showed a cost of $324 a 
year for what was def ined as custodial care, $540 
a year for educational, and $1,368 for develop
mental care. 

Third, in 1972 the Inner City Fund, under 
contract wi th the Off ice of Chi ld Development, 
prepared a study of costs of chi ld care designed 
to meet a new set of standards then being con
sidered to replace the 1968 Federal Interagency 
Day Care Requirements. These standards, 
which were never promulgated, varied f rom the 
earlier standards in the area of child-staff ratios, 
in general al lowing more chi ldren per staff 
member. Using this data, Vivian Lewis calculat
ed that " t he mean annual costs of center day 
care per child (in the 31 largest US cities) dictat
ed by the 1972 standards amount to a substantial 
$1,544 for chi ldren aged 3 to 41/2 years and 
$1,311 for chi ldren aged 41/2 to 6." The figures 
cited above do not reflect what parents them
selves are actually paying for care of their chi l 
dren, or what is being paid under existing feder
al programs. 

Fourth, the reported cost of care provided 
under federal programs appears to vary widely, 
both according to the program under which it is 
provided and according to the state in which it is 
delivered. The average annual cost per child of 
care provided under the AFDC social services 
program, including both federal and state costs, 
was $1,777 in 1974 on a nat ionwide basis. How
ever, according to estimates developed in a spe
cial HEW survey in 1973, the federal amounts 
ranged f rom about $240 per chi ld in Wyoming 
to slightly more than $3,000 in Pennsylvania. In 
these cases the quality and amount of care pro
vided must have been different. The costs of ful l 
year, ful l day Headstart programs also show 
great variations. In 1973 the national average 
federal per child cost was $1,041. Statistics f rom 
the Off ice of Chi ld Development show amounts 
of $69 in Vermont, $180 in Colorado, $381 in 
Utah—compared wi th $2,222 in New York, 
$2,104 in California, and $1,994 in the District of 
Columbia. 

Since quality programs are so expensive, one 
of the first questions that you must answer in 
setting up a program is whether you should use 
the $1 bi l l ion and serve 500,000 chi ldren (based 
on an average cost of $2,000), or provide fewer 
services, less personnel, lower fr inge benefits, 
and serve 300,000 more children? 

THIS EXERCISE TURNED 
INTO REALITY: H. R. 1 

Earlier there was a suggestion that this exercise 
was not realistic and that it was highly unlikely 
that it wou ld ever take place; but in early 1970, 
such an exercise actually did take place when 
the President was designing legislation to 
reform the welfare system. A bil l was intro
duced in the Congress, which became known as 
"H.R. 1 , " and was designed to take women off 
the welfare roles and put them to work. 

As a small part of that bi l l , chi ld care services 
for chi ldren of these women were provided in 
order to facilitate their going to work. At the 
t ime, many advocates of universal chi ld devel
opment services argued that the services pro
vided under H.R. 1 wou ld not be of sufficient 
scope or depth to really affect chi ldren and 
influence their development. Since the average 
cost per chi ld was projected to be only $800 per 
year, this charge and many others were raised, 
but the fact remained that the Administration 
had made a commitment to spend $535 mil l ion 
in new funds; this was almost as much as the 
$630 mil l ion federal expenditure for all child 
care programs dur ing fiscal year 1972. 

It must be recognized that there is a differ
ence between a commitment a President (or 
other executive) and his Administrat ion might 
make regarding their overall policy and goals 
and the judgments made by advocates of specif
ic program areas. A President (or other execu
tive) bases judgments on what he believes to be 
the best way to meet national, state, and local 
needs as wel l as on what is politically advanta
geous. Legislation and programs developed for 
a specific area do not amass by themselves, but 
are generally part of a desire to satisfy pressures 
as well as perceived needs. The Nixon Adminis
tration's overall goal was to reduce the welfare 
rolls, and in this perspective, if chi ldren bene
f i ted, it wou ld have been an added bonus. Wel 
fare reform was never intended to have serving 
chi ldren as a priority. 

Legislation designed specifically for chi l
dren, on the other hand (discussed in the chap
ter in this book ent i t led, "T iming and Circum
stances") was initiated by the Congress at the 
same time as H.R. 1 was being developed by the 
President. The framers of the proposed Com
prehensive Chi ld Development Act madejudg-
ments as to needs they saw in this area and pro
duced a bil l they felt was the best way to meet 
those needs. 
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IMPORTANCE OF UNDERSTANDING 
FISCAL RESTRAINTS 

Every year legislation is passed that is designed 
to meet specific needs, but when there are 
budget deficits, hard choices must be made as 
to how to allocate funds. These choices are 
always diff icult , and if money is not placed in the 
area you happen to consider important, the 
chances are you wi l l not be satisfied wi th them. 

So to put the matter in perspective, one can 
argue all day long as to whether decisions of a 
President, a governor, a mayor, a Congress, an 
Administrat ion, a legislature, a school board, or 
a department head are good or bad. It is easy to 
say that when the decisions are consistent wi th 
your goals and objectives they are right and that 
when they are different f rom your desires they 
are wrong. These descriptions are simplistic and 
neither is accurate. It does and wi l l cont inue, 
however, to make good (and often partisan) 
politics. 

Attempting to effect change is difficult, frus
trating, time consuming and rewarding. Sub
stantial change rarely occurs immediately. The 
most successful change agents are those who 
move incrementally taking small pieces each 
time. Activists who want "total change at once" 
are rarely successful. The patient, fully prepared 
individuals who know the value of timely com
promise and understand the players as well as 
the system are those who truly make an impact. 

Every day each of us sees problems and unmet 
needs we believe should receive some atten
t ion. This is true in our personal life as well as 
with federal, state, and local governments, 
school boards, or for the teacher in a classroom. 
There are areas that should receive more atten
t ion than dollars, but when considering pr ior i 
ties, it is essential to first understand that to 
make changes one must be thoroughly aware of 
what it is that one seeks to change. Before a mas
sive expenditure of dollars can be advocated, it 
is important to be knowledgeable about how 
existing dollars are spent, the possibilities for 
changing budget directions and the net effect 
of such changes. 

THE POLITICS OF THE BUDGET 

In attempting to affect change the route most 
often used is to secure more money. Money for 
programs comes f rom budgets, and regardless 
of whether the change sought is on the federal, 
state, or local level, the complexities of altering 

a budget are similar. To help gain an under
standing of the realities of the budget process, 
plus insights as to how and why they work as 
they do, the fo l lowing excerpts f rom The Poli
tics of the Budgetary Process (1964), wri t ten by 
Aaron Wildavsky, wi l l be helpfu l : 

Budgeting is incremental. The largest determin
ing factor of the size and content of this year's 
budget is last year's budget. Most of the budget is 
a product of previous decisions. As former 
Budget Director Stans put it, 'There is very little 
flexibility in the budget because of the tremen
dous number of commitments that are made 
years ahead.' The budget may be conceived of as 
an iceberg with by far the largest part below the 
surface, outside the control of anyone. Many 
items in the budget are standard and are simply 
reenacted every year unless there is a special rea
son to challenge them. Long-range commitments 
have been made and this year's share is scooped 
out of the total and included as part of the annual 
budget. There are mandatory programs such as 
price supports or veterans' pensions whose 
expenses must be met . . . . There are programs 
which appear to be satisfactory and which no one 
challenges any more. Powerful political support 
makes the inclusion of other activities inevitable. 

Budgeting is incremental, not comprehensive. 
The beginning of wisdom about an agency 
budget is that it is almost never actively reviewed 
as a whole every year in the sense of reconsider
ing the value of all existing programs as compared 
to all possible alternatives. Instead, it is based on 
last year's budget with special attention given to a 
narrow range of increases or decreases. 

. . . The political realities, budget officials say, 
restrict their attention to items they can do some
thing about—a few new programs and possible 
cuts in a few old ones. 

Time and again participants in the budgetary 
process speak of having arrived at an estimate of 
what was the 'fair share' of the total budget for an 
agency. 'None of this happened suddenly,' a man 
who helps make the budget informed me. 'We 
never go from $500 to $800 million or anything 
like that. This (the agency's) total is a product of 
many years of negotiations in order to work out a 
fair share of the budget for the agency. 

At this point it is necessary to distinguish 'fair 
share' from another concept, 'the base.' The base 
is the general expectation among the participants 
that programs will be carried on at close to the 
going level of expenditures but it does not neces
sarily include all activities. Having a project 
included in the agency's base thus means more 
than just getting it in the budget for a particular 
year. It means establishing the expectation that 
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the expenditure will continue, that it is accepted 
as part of what will be done, and, therefore, that it 
will not normally be subjected to intensive 
scrutiny. 

Budgets are made in fragments. Each subcom
mittee, and sometimes specialists within these 
bodies, operates as a largely autonomous unit 
concerned only with a limited area of the budget. 
Even the subcommittees do not attend to all the 
items in the budget but pay special attention to 
instances of increases or decreases over the pre
vious year. 

The appropriations committees do not try to 
solve every problem at once. On the contrary, 
they do not deal with many problems in a particu
lar year, and those they do encounter are dealt 
with mostly in different places and at different 
times. They allow many decisions made in pre
vious years to stand or to vary slightly without 
question. 

. . . It's not what's in your estimates but how 
good a politician you are that matters. 

Being a good politician requires essentially 
three things: cultivation of an active clientele, the 
development of confidence among other gov
ernmental officials, and skill in following strate
gies that exploit one's opportunities to the maxi
mum. Doing good work is viewed as part of being 
a good politician. 

For most agencies locating a clientele is no 
problem at all; the groups interested in their 
activities are all too present . . . . 

For an agency that has a large and strategically 
placed clientele, the most effective strategy is ser
vice to those who are in a position to help them. 

The sheer complexity of budgetary matters 
means that some people need to trust others 
because they can check up on them only a frac
tion of the time. It is impossible for any person to 
understand in detail the purposes for which $70 
billion are requested. 

Confidence is achieved by gearing one's 
behavior to fit in with the expectations of com
mittee people. Essentially, the desired qualities 
appear to be projections of the committee 
members' image of themselves. Bureaucrats are 
expected to be masters of detail, hard-working, 
concise, frank, self-effacing fellows who are 
devoted to their work, tight with the taxpayer's 
money, recognize a political necessity when they 
see one, and keep the Congressman informed. 

Everyone agrees that the most important 
requirement of confidence, at least in a negative 
sense, is to be aboveboard. As John Rooney (D-
N.Y.) once said, 'There's only two things that get 
me mad. One is hare-brained schemes; the other 

is when they don't play it straight.' A lie, an 
attempt to blatantly cover up some misdeed, a 
tricky move of any kind, can lead to an irrepara
ble loss of confidence . . . 'It doesn't pay to try to 
put something over on them (committee 
members) because if you get caught, you might as 
well pack your bags and leave Washington.' And 
the chances of getting caught are considerable 
because interested committeemen and their 
staffs have much experience and many sources of 
information. 

The positive side of the confidence relation
ship is to develop the opinion that the agency 
official is a man of high integrity who can be trust
ed. He must not only give but must also appear to 
give reliable information. He must keep confi
dences and not get a Congressman into trouble 
by what he says or does. He must be willing to 
take blame but never credit. Like a brand name, a 
budget official's reputation comes to be worth a 
good deal in negotiation. (This is called 'ivory 
soap value,' that is, 99 and 44/100% pure.) . . . . 

. . . One official reports that he visited every 
member of his subcommittee asking merely that 
they call on him if they wanted assistance. Later, 
as relationships developed, he was able to bring 
up budgetary matters. Appropriations hearings 
reveal numerous instances of personal visita
tion . . . . 

Avoid Surprise. One of the basic rules of thumb 
arising out of hard experience is to avoid being 
surprised. A diligent search of hearings, a review 
of the agency's programs, are all useful. But there 
is nothing like some inside information on what is 
likely to come up. 

(From Aaron Wildavsky, The Politics of the 
Budgetary Process , 2nd ed. Copyright © 1964, 
1974 by Little, Brown and Company (Inc.). 
Reprinted by permission.) 

OVERVIEW OF THE FEDERAL BUDGET 

The overall budget is generally the best starting 
point to gain an understanding of existing fund
ing patterns. Al though this overview wil l deal 
wi th federal spending, state or local budgets can 
be substituted if the target of change is at those 
levels. The U.S. Federal Budget for Fiscal Year 
1976 calls for an expenditure level of $349.4 bi l 
l ion, the largest in history. Table 1 illustrates the 
total federal dollar receipts and outlays by func
t ion for the last 10 fiscal years. 

Over the last 10 years the federal total budget 
has increased by 150%. Dur ing this period the 
budget for national defense has increased 
approximately 80%, whi le expenditures for 
Income Security have grown over 400%; expen-
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ditures for health have increased almost 1,100%; 
education, manpower, and social services 
expenditures have grown over 350%; and ser
vices to veterans, natural resources, environ
ment, and energy have t r ip led. Priorities and 
expenditures have been changing—not as fast 
as some would l ike, yet too fast for others. 

Up to 1973, virtually every attempt to change 
the federal budget was directed toward defense 
spending because it was the largest i tem and 
appeared to be the obvious target to attack and 
cut in order to get the dollars to shift to "o ther 
priori t ies." Attempts to cut or l imit defense 
spending have l imited success because defense 
is a national i tem. There is no comparable 
expenditure by states for it, and the federal 
government assumes total responsibility. Also, 
most Americans want a strong military. 

Table 3 

Trend of Total and Relatively Uncontrollable 
Federal Budget Outlays 
Fiscal Years 1967-1976 

(In Billions) 

Relatively 
uncontrollable 

Year 

1967 
1968 
1969 
1970 
1971 
1972 
1973 
1974 
1976* 

Total budget 
outlays 

$158.3 
178.8 
184.5 
196.6 
211.4 
231.9 
246.5 
268.4 
349.4 

Amount 

$ 93.7 
107.2 
116.4 
125.7 
140.4 
153.5 
173.0 
194.5 
260.7 

Percent 
of total 
outlays 

59.2 
59.9 
63.1 
64.0 
66.4 
66.2 
70.2 
72.5 
74.7 

» Estimated. 
Source: The Budget of the United States Government, 

Fiscal Year 1976. 

In studying the federal budget, it is essential 
to be aware that in spite of an expenditure level 
of $349.4 b i l l ion, most of it cannot be shifted 
because there are expenditures and outlays of 
dollars that are "relatively uncontrol lable." 
"Relatively uncontro l lable" means that there 
are expenditures for which funds are obligated 
over which budget planners have virtually no 
control . They include fixed costs, such as inter
est on the public debt ; special f inancing ar
rangements, such as provision of permanent 
appropriations; trust funds, for a variety of pro

grams; increases in the number of persons 
becoming eligible for federal benefit payments; 
automatic cost of living adjustments in social 
security and other ret irement benefits required 
by law; automatic price increase pass-throughs 
in such programs as Medicare and Medicaid; 
and provisions in formulas governing programs 
that require federal matching of state and local 
funds or that require payment when specified 
condit ions are met. 

To oversimplify "relatively uncontrol lable," 
consider that you have a take home pay of 
$349.40 a month. You pay $107 a month for rent, 
$125 per month on food and another $70 on 
installment payments. Before you can buy 
something new, you have already committed 
$302 over which you had "re lat ively" little con
t ro l . You must live, you must eat, and there are 
legal consequences if you do not make pay
ments on your debts. You have $47.40 left to pay 
for anything else you wish to purchase dur ing 
the month. The extent of uncontrol led outlays 
in the federal budget can be best illustrated by 
the data in Tables 2 and 3. 

CHANGING PRIORITIES 

As indicated in publ ic op in ion polls, these are 
the areas of most concern to the American peo
ple today: 
1. The economy (control l ing inf lat ion—high 

cost of living). 
2 . Jobs ( u n e m p l o y m e n t a n d 

underemployment). 
3. Gasoline and oil prices. 
4. Crime. 
5. Taxes. 
6. Health (soaring medical costs, cancer and 

heart research). 
7. The environment (clean air, water). 

In 1972, the President proposed and the 
Congress established a "revenue sharing" pro
gram through which $30.2 bi l l ion was given to 
cities and states over a 5 year per iod to spend as 
they deemed necessary. The payments aver
aged approximately $5 bi l l ion per year. 

Assume that today the President wanted to 
add another $5 bi l l ion to the federal budget. 
Given concerns expressed by most Americans, 
how would you suggest the President allocate 
the money? 

Before making your recommendations, 
consider the dimensions of the national prob
lems. Unemployment exists on all economic 
levels, not simply wi th minori ty groups, and in 
some areas of the country it is over 30%. Would 
your advice be to create jobs wi th the $5 billion? 



CHANGE THE SYSTEM 271 

Or would you clean up the air and water 
because if they are lost our wor ld wil l not be fit 
to live in? But the costs of health services are so 
high, wou ld you recommend that the money be 
spent to make Americans more healthy and at 
the same t ime reduce costs for health services? 
What wou ld you advise concerning poor peo
ple? Wou ld you recommend that the President 
provide everyone a min imum income of $3,500 
a year? Wou ld you f ight cr ime with the money 
or add the new money to the revenue sharing 
program? In view of the fact that inflation is so 
high and people are so heavily taxed, wou ld you 
suggest that instead of the federal government 
spending $5 bi l l ion more, the President should 
reduce spending by $5 bi l l ion and actually cut 
the budget? Why not just cut the budget and 
have a tax cut too? 

It must be noted that up to this point not one 
word has been mentioned about education, 
children, the elderly, the handicapped, or any 
other special interest groups. 

Looking at the problem in another way, 
assume that you wanted to divide $5 bi l l ion 
equally among the 50 states, $100 mi l l ion per 
state. Since many states are experiencing f inan
cial difficulties the $100 mi l l ion should prove to 
be quite a boon. But how would you divide the 
money wi th in each state? What about the major 
cities, how much of the $100 mil l ion should 
each get? New York could use the entire $100 
mi l l ion. In fact, the mayor of New York wou ld 
argue that he could use the entire $5 bi l l ion for 
that city alone. How much should go to county 
governments? At first glance, $5 bi l l ion is a stag
gering amount of money, but when consid
ered in a national context and divided in some 
rational manner among the states, cities, and 
counties, it is obvious that even this large 
amount is not enough to cure all of the needs 
which must be met. 

So how do you reorder priorities? How do 
you pay for the new initiatives and directions 
you want to set? Decisions are made every day 
that alter and affect the lives of all Americans. 
Dollars are spent that provide services, jobs, or 
products deemed essential, necessary, or bene
ficial for the majority of the people. In every 
program area there wil l never be enough do l 
lars to meet every need; consequently, when 
decisions are made, somebody is unhappy, 
someone suffers or even dies. 

There are approximately 100,000 Americans 
with some type of kidney disorder that requires 
assistance of one kind or another, and yet there 
are not enough renal dialysis machines to serve 

all of them. Al though there are dollars available 
to help individuals wi th kidney problems, there 
are not enough to serve all of them. As a result, 
many wil l d ie—not because budget developers 
or Congressmen or the American people do not 
care, but simply because the national priorities 
are not in this area. As a consequence of l imited 
dollars, the question is raised as to where and 
how available money should be allocated. 

In a 1972 Congressional hearing on the 
Vocational Rehabilitation Act, Congresswoman 
Patsy Mink (D-Hawaii) questioned Samuel 
Kountz (the surgeon who has performed more 
kidney transplants than anyone in the wor ld) . 
She asked, "Because your t ime is l imited and 
you cannot help every patient you see, how do 
you as a physician decide who wi l l be served 
and who wi l l be turned away?" Dr. Kountz re
plied that " those decisions were always diff icult 
at best to make" and he " d i d not have any magi
cal formulas." Mrs. M i n k then asked rhetorical
ly, "Based upon your answer, how do we as leg
islators write bills in which we wil l select who 
wil l live and those who wil l die?" 

Each cause is important and each l ife has 
value, but in terms of harsh realities, it must be 
recognized that the government cannot be all 
things to all people. Therefore, regardless of the 
special needs of any segment of the populat ion, 
the underlying question is whether the overall 
benefits to the general populat ion can be better 
served by helping a particular group or whether 
the money placed in some other area would be 
better spent. 

Department of Health, Education, and Welfare 

To see whether priorities can be changed or 
even whether it is even possible to serve all of 
the needs that exist wi th in the constituency 
groups that an agency serves, focus wil l be 
placed on the budget of one federal agency, the 
Department of Health, Education, and Welfare 
(HEW). (See Table 4 for a breakdown of HEW 
appropriations for fiscal year 1975.) 

It is obvious that there are substantial 
amounts of dollars allocated to many items that 
are national concerns. At first glance it wou ld 
appear that because it now has the largest 
budget of any agency of the federal govern
ment there should be enough money to do all 
of the things that need to be done and, if neces
sary, enough dollars to shift funds f rom one 
category to another. A closer look at the 
budget, however, does not substantiate this 
impression. 
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Table 4 

Selected Appropriations for the Department of Health, Education, and Welfare, Fiscal Year 1975 
(in Millions of Dollars) 

Programs Appropriations 

HEALTH PROGRAMS 

Food, Drug and Product Safety 196 
Health Services 1.214 
Preventive Health Services 150 
Biomedical Research 2,084 
Alcoholism, Drug Abuse and Mental Health 826 
Health Resources 547 
Medicare and Medicaid Benefits 20,274 
Comprehensive Health Services 263 
Health Maintenance Organizations 19 
Maternal and Child Health 295 
Family Planning 100 
Migrant Health 24 
Indian Health 287 
National Health Service Corps 12 
PHS Hospitals 93 
Emergency Medical Services 37 
National Cancer Institute 692 
National Heart and Lung Institute 324 
Other Research Institutes 898 
Research Resources 121 
National Library of Medicine 28 

EDUCATION 

Elementary and Secondary Education: 
Grants for Disadvantaged 1,876 
Support and Innovation 141 
Bilingual Education 85 
Right to Read 12 
Follow Through 53 
Education Broadcasting Facilities 12 
Impact Area Aid 656 
Emergency School Aid 102 

Education of the Handicapped: 
State Grants ' 100 
Project Grants 100 

Occupational, Vocational, and Adult: 
Basic Grants 518 
Innovative Programs 35 
Adult Education 68 
Educational Personnel Development 57 
Indian Education 42 

Student Assistance: 
Basic Opportunity Grants 660 
Supplemental Opportunity Grants 240 
Work-Study 300 
Guaranteed Loan Subsidies and Defaults 430 
Direct Loans 329 
Incentive Grants for State Scholarships 20 
Special Programs for the Disadvantaged 70 
Strengthening Developing Institutions 110 
Language Training and Area Studies 14 

(Continued on next page) 
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Table 4—Continued 

Programs Appropriations 

University Community Services, Land Grant Colleges, and Veterans 
Program 

Other Higher Education 
School Libraries and Instructional Resources 
Public Libraries 
National Institutes of Education 

SOCIAL AND REHABILITATION SERVICE 

Public Assistance: 
Maintenance Assistance 
Medical Assistance (Medicaid) 
Social Services 
State and Local Training 
Child Welfare 
Research and Training 
Work Incentives 

Assistance to Cuban Refugees 

Trust Funds: 
Old-Age, Survivors and Disability Insurance 
Medicare: Hospital and Supplementary Medical Insurance 

Federal Funds: 
Supplemental Security Income 
Disabled Coal Miners 
Payments to the Social Security Trust and Other Funds 

ASSISTANT SECRETARY FOR HUMAN DEVELOPMENT 

Children and Youth: 
Headstart 
Child Abuse, Runaway Youth & Research 

Rehabilitation Services 

Developmental Disabilities 

Programs for the Aging: 
Community Services 
Nutrition 
Research and Training 

Native American Programs 

50 
32 

133 
52 
70 

4,313 
6,294 
1,400 

37 
50 
18 

210 
78 

65,113 
16,768 

4,774 
876 

3,345 

414 
40 

759 
54 

105 
125 

16 
32 

As discussed earlier, the problem of " u n c o n -
trol lables" can be found in every agency of the 
federal government but not to the extent of 
HEW. Of the total HEW budget project ion for 
fiscal year 1976 of $118.4 b i l l ion, it is estimated 
that $112.6 bi l l ion or 95% is classified as " n o n -
control lable," w i th $6 bi l l ion considered as 
" f lex ib le . " The 95% provides payments mandat
ed by law. The balance of the budget is for activ
ities of the Department where funding levels 
are control led annually through appropria
t ions—the control lable programs. Table 5 gives 
a summary of the HEW budget in terms of its 
controllabil i ty. 

Education 

To this point attention has been focused on the 
total federal and total HEW budgets. The focus 
wil l now be narrowed to Off ice of Education 
(OE) expenditures, which are a part of the over
all HEW budget. Education today in terms of 
actual dollars spent must be considered a 
national priority. The local, state, and federal 
funds that have been and are being spent for 
both publ ic and private education ( including 
higher education) exceed any expenditures for 
any other single i tem, including defense. Table 
6 illustrates the growth and extent of expendi-
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Table 5 

Controllables and Noncontrollables of HEW 
Budget 

(In Billions) 

Category 

TOTAL HEW BUDGET 

NONCONTROLLABLES 
Trust Funds: 

Social Security Benefits 
Medicare 

Proposed legislation 
Federal Funds: 

Public Assistance 
Proposed legislation 

1975 
outlays 

$109.9 

63.5 
14.2 
- . 3 

13.6 
—3 

Supplemental Security Income 4.7 
"Black Lung" Benefits 
Interest payments, loan 

defaults and other 
Liquidation of prior-year 

obligations (controllable 
programs) 

Total, Non-Controllable 
% of Total 

CONTROLLABLES 
Health Agencies 
Education 
Human Development and 

Other 

Total, Controllable 
% of Total 

1.0 

.5 

7.1 

$104.0 
94% 

$ 2.3 
2.4 

1.5 

$ 6.2 
6% 

1976 
outlays 

$118.4 

73.3 
16.4 
-4 .6 

15.0 
-1 .6 

5.5 
1.0 

.5 

7.1 

$112.6 
95% 

$ 2.3 
2.1 

1.6 

$ 6.0 
5% 

tures for regular educational institutions f rom 
1963 to the present. 

The federal government does not now pay a 
major percentage of the total cost of educat ion, 
although its contr ibut ion is increasing rapidly. It 
is important to keep in mind that the first aid to 
education legislation was only passed in 1958, 
and in 1964 the authorization level for all Off ice 
of Education programs was less than $1 bi l l ion 
with less than $100,000 actually appropriated 
(see Table 7). Today the Off ice of Education is 
spending $6 bi l l ion a year in support ing various 
educational programs. 

The federal dollars coupled wi th local and 
state funds represent an enormous investment. 
But regardless of how much money is available, 
there does not seem to be enough to meet all 
the pressing needs. Problems of the day, such as 
increasing teachers' salaries, the need to reduce 
excessive property taxes, aid to parochial 

schools, busing, and the desire for quality edu
cation are all priorities that the education com
munity as well as government on all levels must 
consider and address. 

Today there are 125 programs in the Off ice of 
Education. Assume that the US Commissioner 
of Education were able to increase the Off ice of 
Education by $500 mi l l ion. Wi th 125 programs 
under his jur isdict ion, what arguments would 
you use to convince the Commissioner that 
your area is more important than the other 124 
and should receive additional funds? (This iden
tical exercise can also be adopted for use in any 
state department of education, any school sys
tem, or any classroom.) 

Education for the Handicapped 

In general, change agents do not concern 
themselves with the overall federal, departmen
tal, or even agency budgets but focus their at
tent ion and efforts on the budgets and activities 
that directly relate to their constituency. Pro
grams for the education of the handicapped 
with in the Off ice of Education are one of the 
principal focuses of this book. 

The federal government has had a long 
history of interest in the handicapped and, 
although there had been some legislation 
passed through the years for the bl ind and deaf, 
federal aid to education for all handicapped was 
really not " b o r n " until 1965 when the Congress 

Table 6 

Expenditures (Current Dollars) of Regular 
Educational Institutions by Instructional Level 

and Institutional Control 
(In Billions of Current Dollars) 

Fiscal years 

1963-64 
1964-65 
1965-66 
1966-67 
1967-68 
1968-69 
1969-70 
1970-71 
1971-72 
1972-73 
1973-74 
1974-75 

Total 

$ 35.6 
39.6 
44.9 
49.4 
56.9 
61.7 
69.9 
76.0 
83.0 
89.2 
96.0 

103.1 

Expenditures 

Public 

$27.8 
30.8 
35.1 
38.7 
45.3 
49.6 
56.6 
62.0 
68.0 
73.1 
78.8 
84.5 

Nonpublic 

$ 7.8 
8.8 
9.8 

10.7 
11.6 
12.1 
13.3 
14.0 
15.0 
16.1 
17.2 
18.6 
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Table 7 

Comparison of Legislative Authorizations 
with Appropriations in 

Office of Education Programs 
(In Thousands of Dollars) 

Year 

1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1969 
1970 
1971 
1972 
1973 
1974 

Authorization 

536,685 
583,957 
652,449 
948,017 

1,518,091 
3,598,969 
4,640,185 
6,450,967 
7,812,564 
10,230,419 
11,492,561 
12,192,389 

8,743,561 
13,929,824 

Appropriation 

528,738 
587,746 
652,494 
697,629 

1,383,610 
3,339,002 
3,919,659 

3,901,707 
3,617,085 
3,813,778 
3,807,524 
5,774,863 

5,919,489 
5,991,495 

passed the Elementary and Secondary Educa
t ion Act. It was through that act that the Bureau 
of Education for the Handicapped was estab
lished and the ful l federal commitment to this 
area was begun. If one considers that federal aid 
to general education started late and the dollars 
spent for general education have been few, 
then the aid to education of the handicapped 
has been even later and less. Since 1963, Off ice 

of Education dollars for education of the hand
icapped have gone f rom $2.5 mi l l ion to over 
$383 mi l l ion in 1975 wi th the significant 
increases coming in the last 4 years. Table 8 (on 
next page) provides a breakdown of authoriza
t ion and appropriat ion figures for the per iod 
f rom 1959 through 1976 for programs autho
rized under the Education for the Handi
capped Act (EHA) as well as funds set aside for 
the handicapped f rom the Elementary and 
Secondary Education Act, Title I and III, and the 
Occupational Vocational, and Adul t Education 
Act, Part B. 

APPROACHING CHANCE REALISTICALLY 

Throughout the chapter, the theme has been to 
help the reader to think about the realities and 
difficulties of securing funds and reordering 
priorities. It may have been discouraging to 
some, but it is the reality we all must confront 
daily. Awareness of what is possible plus an 
understanding of the problems should help to 
make whatever objectives each individual may 
have easier to achieve and rationalize. It is 
hoped that as a result of this presentation, peo
ple do not throw up their hands and quit by say
ing "what 's the use, the system is too big, com
pletely unworkable, or unmovable for me to 
effect change." Each individual must recognize 
his or her own assets and limitations and under
stand that what is possible might not be as 
extensive or complete as one might desire but 
that you can make a difference. 







FREDERICK J. WE1NTRAUB 

Politics— 
The Name of the Game 

If each of us were asked to define politics, 
many varying definitions would emerge. For 
many, politics is that process which takes place 
in dark, smoke filled rooms; to other it is the 
process of citizens voting for their representa
tives in government. It is the purpose of this 
paper, however, to examine political behavior 
in a manner which is more closely in line with 
what advocates for exceptional children face 
every day. 

DEFINITIONS 

So that we may all have a common vocabulary, it 
is important to begin by defining some basic 
terms and concepts. Resources are the funda
mental building materials for all human enter
prise. Every human enterprise requires the use 
of resources—resources in terms of time, 
money, manpower, and facilities. In our office 
there is a sign that says, "Sometimes I sits and 
thinks, and sometimes I just sits." But even 
when we "just sits," we are expending time, 
perhaps one of the most valuable resources 
available. It is important to realize that in all 
societies, and at all times, a scarcity of resources 
has existed. As individuals and as advocates, we 
do not have sufficient resources to do all the 
things we would like to do. 

Advocacy is the process of capturing scarce 
resources and directing their allocation to par
ticular purposes. A successful advocate is one 
who can obtain and distribute the greatest 
amount of resources. Advocates are constantly 
engaged in the process of collecting resources 
and allocating them for specific purposes, with 
the hope that they will produce greater resour
ces. They work to obtain capital, which they in 
turn use to obtain further benefits for their con
stituents. Power, therefore, is the use of resour
ces to obtain greater resources. 

Wealth is the amount of resources which are 
available for allocation. This is often a sensitive 
area, for we all think that we are reasonably 
altruistic, that we give and do not expect to 
rece ive . Yet in t he ma jo r i t y of cases, w h e n 
resources are allocated, they are allocated for 
the purpose of obtaining still greater resources. 
O f t e n the re tu rn is no t i m m e d i a t e , bu t t he 
expectation of future benefit is present. 

The tradit ion of communi ty barn raisings is an 
example of this practice. A farmer might give 
two or three days of his t ime, along with other 
community members, helping a neighbor bui ld 
a barn. By doing this, he can anticipate that, 
when needed, the same participants wi l l come 
and help him raise his barn, a task which would 
take months if done alone. Thus the expendi
ture of a resource, in this instance t ime and 
energy, produces wealth or the potential of 
achieving a greater future resource. 

This leads to a basic pr inciple: The greater the 
wealth, the greater the potential for power. In 
other words, the greater the amount of resour
ces an advocate has available for al location, the 
greater the ability to obtain still greater resour
ces in the future. In simple terms, the rich get 
richer, the poor get poorer. To remain in a 
power posit ion, the wise advocate never allo
cates all available resources. Some wealth is set 
aside for unforeseen contingencies. This con
cept leads to a def ini t ion of politics. 

Politics is the process of making decisions on 
matters which involve more than one legitimate 
alternative. Let me repeat: Politics is the process 
of making decisions on matters which involve 
more than one legitimate alternative. Most of 
the decisions people make in their daily lives 
are, in fact, polit ical rather than scientific. If one 
were to sit down and objectively analyze any 
given matter, numerous justifiable alternatives 
for action would probably emerge. 
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This m igh t no t be t r ue in the case of t he 
chemist who knows he must use specific ingre
dients to achieve a predetermined result, just as 
it would not apply to the baker who knows that 
the bread wi l l not rise unless a certain amount of 
yeast is added to the dough. And yet, how many 
of the decisions that we make daily are as objec
tive and clear-cut as these? Few, if any, indiv idu
als can say definit ively that one textbook is bet
ter than another, or that manpower can be 
allocated in only one way, or that the name of a 
high school should be one th ing rather than 
another. Al l of these are "po l i t i ca l " decisions. 
Congressman John Erlenborn of Ill inois aptly 
expressed the nature of politics when he noted, 
" W e often must choose, not between right and 
w r o n g , bu t b e t w e e n degrees o f r igh t and 
wrong . " 

Let us again consider some of the techniques 
noted earlier which are used in the political pro
cess. Advocates employ the concepts of advo
cacy for allocating scarce resources. They try to 
ob ta i n greater wea l th by using power . For 
example, my wife and I want to go out Saturday 
evening. There are a number of legitimate activ
ities in which we could participate. I generally 
prefer going to the movies, whi le she enjoys 
going to a restaurant. I must also consider, how
ever, the fact that I wou ld like to watch the foot
ball game on Sunday, whi le she would like me 
t o c u t t h e grass . P e r h a p s by u s i n g my 
resources—money and t i m e — o n Saturday 
night for the purpose of going to a restaurant 
(which would be a power play), I can obtain 
enough " w e a l t h " to enable me to watch the 
football game on Sunday. 

NEED FOR INFORMATION 

Most political decisions are made in ignorance; 
that is, most decisions are made wi thout the 
decision maker having sufficient information to 
make optimal decisions. For example, our gar
bage disposal recen t l y b r o k e and we w e r e 
forced to buy a new one. I could have referred 
to Consumer Reports or conducted a house to 
house survey on garbage disposals. Instead, 
because of l imited t ime and a l imited desire to 
explore the matter deeply, I te lephoned three 
places and obtained three price quotations of 
$75, $90, and $110. We purchased the $90 gar
bage disposal on the basic assumptions that the 
$90 one must be better than the $75 one and that 
the $110 one was too expensive. The amount of 
wisdom or scientific technique which went into 

this decision is questionable. The reality of the 
situation is that the decision was made in igno
rance, but for apparently practical reasons. 

Still another reason why decisions are often 
made in ignorance is that decision makers have 
too many decisions to make. And experience 
has shown that tomorrow wi l l probably require 
even more decisions than today. 

Looking at the political process in general, 
and bearing in mind the definit ions noted ear
lier, it seems evident that the most critical ele
ment in the polit ical process is information. The 
old adage is t rue: He who controls the informa
t ion controls the system. People are often nega
tive when examining the actions of policy mak
ing bodies. How could they be so naive as to 
pass a law like that? The question which should 
fo l low logically is: Were they to ld to do other
wise? When one considers the thousands of 
pieces of legislation examined by the average 
legislative body each year and the lack of avail
able informat ion, it becomes evident why most 
decisions are made in relative ignorance. Thus, 
if we are to influence the system, the best th ing 
we have to offer is information which wil l help 
bring about better decisions. 

THE C O M M U N I C A T I O N GORGE 

There is no c o m m u n i c a t i o n gap be tween 
advocates for exceptional chi ldren and public 
policy makers; it is a communicat ion gorge. 
Advocates have become so proficient in talking 
to themselves that in many instances publ ic pol 
icy makers do not understand who or what they 
are advocating. We must realize that most of the 
decisions which affect exceptional chi ldren are 
made by the butcher, the baker, and the can
dlestick maker, not by professionals. 

I once had the opportuni ty to share a long 
a i rp lane t r i p w i t h a congressman w h o had 
strongly opposed a piece of legislation for 
handicapped chi ldren. (By the way, never pass 
up the opportuni ty to talk to the opposit ion 
whi le on an airplane; there is nowhere to go at 
30,000 feet.) After considerable debate, I was 
still unable to understand his opposit ion. Final
ly, his eyes flashed. "Handicapped kids—you 
mean like the kid next door wi thout a leg?" At 
last we had a point to start meaningful discus
sion. All along he had not understood who I was 
talking about. 

Not too long ago, one state held legislative 
hearings on a bil l to initiate programs for chi l 
dren with learning disabilities. The first witness 
spoke about national trends in specific learning 
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disabilities. The second witness, f rom the local 
university, cited research on minimal cerebral 
dysfunction. The th i rd , a reading authority, de
scribed programs to combat strephosymbolia. 
By then the legislators were squirming in their 
seats. It was apparent that the bil l wou ld be 
referred for further study. Finally, a parent 
saved the day. "Let me tell you about my son," 
she said, " H e can't sit in his seat; he can't read; 
and he drives me up a wa l l . " The legislators 
understood the problem and the bil l passed. 

A n o t h e r e l e m e n t o f t he c o m m u n i c a t i o n 
gorge is the failure to view education, and par
ticularly special education, as part of a larger set 
o f p u b l i c concerns . Advocates t e n d to be 
befuddled by the fact that decisions by public 
policy makers on educational matters often 
reflect poor knowledge of education. Perhaps, 
these decisions were reached because they 
were based on matters of publ ic need that trans
cended the l imited sphere of education. 

The fo l lowing is an all too typical fictitious 
example. The departments of education and 
health in State X did extensive program plan
ning for the development of a new state school 
for the mentally retarded. One of their main 
program objectives in developing the school 
was to increase the interaction between the 
chi ld and his parents, even though the child 
would live in a residential facility. To accomplish 
this goal, it was imperative that the facility be 
located in an area wi th in close proximity to the 
parents. Since the majority of the chi ldren came 
f rom an urban center, it was recommended that 
the school be located in a nearby suburban 
community. 

T h e c h a i r p e r s o n o f t h e s ta te f i n a n c e 
c o m m i t t e e , w h i c h was to a p p r o p r i a t e t h e 
money, represented a rural district of the state. 
His district had been undergoing great eco
nomic decline in recent years due to a low level 
of industrial and professional growth and de
cl ining farm prices. Young persons f rom the 
community were leaving, and the communi ty 
was in serious financial and social straits. The 
legislator, who was a good representative of his 
constituents, decided that the new state school 
ought to be located in his district. The construc
t ion of the facility alone would help rejuvenate 
the bui lding trade, whi le br inging professionals 
into the communi ty wou ld help develop a new 
social and economic environment. The opera
t ion of the facility wou ld also provide jobs to the 
many unemployed in the community. 

At the same t ime, the representative f rom the 
suburban community was greatly concerned 

about the state school. The people he repres
ented believed that the bui ld ing of a new state 
school for the mentally retarded might lower 
their property values. For this reason, the state 
legislator opposed it. When all was said and 
done, there was a new state school, but it was 
located in the rural community. To this day, the 
officials of the state departments of education 
and hea l th are p e r p l e x e d abou t w h y the i r 
objectives were not realized. 

The point is that we exist in systems of hidden 
and confl ict ing goals. Advocates for exceptional 
chi ldren must learn to identify and work wi th in 
a broader range of societal objectives than 
simply those of reading, wr i t ing, and arithmetic. 
They must ask themselves: If we exist as part of 
the total political system of our community, 
then what are the demands that are placed on 
us? What are the hidden objectives? Unless 
advocates plan for these, their accountability 
efforts wi l l not be achieved. 

A COMMUNICATIONS MODEL 

The fo l lowing model of the political communi 
cations process may help conceptualize the 
information system. The elements of the model 
include: 

• Public policy makers, the congressmen, state 
legislators, local city councils, school boards, 
or any similar body charged with the respon
sibility of allocating resources—legal, f inan
c ia l , or o t h e r w i s e — w h i c h are used by 
government. 

• Agencies of government w h i c h use the 
resources of public policy makers and allo
cate them to various societal purposes. 

• The public, the constituents of the policy 
makers and the recipients of the benefits of 
the agencies. 

• The knowledge producers, the researchers 
and the idea creators who provide input to 
the policy makers. 

• Formal and informal interests which carry the 
majority of messages between the knowledge 
p r o d u c e r s a n d t h e p o l i c y m a k e r s and 
between the public and the policy makers. 

Basically, the system can be divided into two 
processes. The first concerns the needs of policy 
makers for knowledge to legitimize their deci
sions. The second concerns the policy makers' 
needs for information f rom the publ ic to legi
timize their practices. 

Let's use a hypothetical example. A growing 
number of parents in the state of X are con-
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cerned that their gifted and talented chi ldren 
are not receiving an appropriate education. 
They turn to local educators, university person
nel, and other knowledge producers for infor
mation about the needs of these chi ldren. The 
parents and educators decide that they want 
special e d u c a t i o n p rograms d e v e l o p e d for 
gifted and talented chi ldren, but they wi l l need 
specific authorizing state legislation and state 
financial assistance. Through individual efforts 
or through interest groups, they convey their 
desire to a few legislators who introduce a bi l l . 
State Senator Goodboy meets wi th a represen
tative of the state CEC and the state director of 
special education. He has worked wi th these 
people on other legislation and knows their 
information is reliable. Their evidence and sup
port legitimize the value of the legislation. 

Senator Goodboy feels he can sell the merits 
of the bil l to his colleagues, but he realizes that 
there are many good bills that do not pass, espe
cially if they require large sums of money for 
their implementat ion. Members of The Counci l 
for Exceptional Chi ldren know that they must 
now work on having the constituents of all state 
senators express publ ic support for the legisla
t ion. They must convince each state legislator 
that a vote for this measure wil l be perceived by 
his/her constituents as legitimate. This is the 
process of legit imization of practice. 

Everyone does his work, the bil l is passed, and 
the department of education is charged wi th its 
administration. Before the bill can be imple
mented, regulations wil l have to be developed. 
Often the forces that were mobil ized to pass the 
legislation go home feeling the job is com
pleted, only to f ind , months later, that a pro
gram has emerged bearing litt le resemblance to 
their intent. However, in State X the varying 
interest groups conveyed their views and mon i 
tored the activities of the state agency. Regula
tions were finally developed and the program 
was init iated. The knowledge producers, the 
public, and the interest groups then evaluated 
the program and conveyed to the policy makers 
their recommendations for the future, thus 
starting the process anew. 

UNDERSTANDING DECISION MAKERS AND 
THEIR NEEDS 

In order to deliver informat ion, the knowledge 
needs of policy makers must be understood. 
Let's use another hypothetical situation. 

The school board of School District X at their 
meeting next month wi l l consider how to allo

cate a surplus of $50,000 in the school budget. 
Three proposals have been made. 

1. The teachers of English have proposed that 
the ninth grade basic l iterature book, which 
was adopted in 1960, be replaced by a newer 
book reflecting current l iterature trends, and 
that a committee be financed to develop a 
course of study to accompany the book. 

2. The boosters club for the footbal l team, wi th 
support f rom the coaches, has proposed that 
new uniforms be purchased for the team. 
They argue that new flashy uniforms wi l l help 
promote the team image and stimulate com
munity interest and attendance at games, 
thus producing addit ional revenue for the 
school district. 

3. A group of parents of speech handicapped 
chi ldren, a speech and hearing professor 
f rom the nearby university, and the director 
of special education have proposed that two 
additional speech therapists be hired. This 
wi l l meet the demand for such services stim
u la ted by the h i r i ng of the d is t r ic t 's f i rst 
speech therap is t t w o years ago. The t w o 
additional therapists would be able to serve 
the population presently identi f ied. 

In order for the speech interest to gain a 
decision in their favor, they wil l have to learn a 
great deal about the decision makers. 

F i r s t , w h o w i l l m a k e o r i n f l u e n c e t h e 
decision? With in any decision making body, 
each member wi l l differ in his or her power to 
influence the decisions of that body. In many 
cases, this power is delegated to committees 
whose recommendations are generally accep
tab le to the body at large. I f the in terests ' 
resources are l imi ted, they wil l want to be sure 
to focus on those individuals who (a) can in f lu
ence others, and (b) have a reasonable potential 
for being converted to the cause, or at least neu
tralized. Do not waste t ime on lost causes, for 
example, the board member whose son is quar
terback on the football team. 

Second, the interests wil l want to assess the 
information needs of the decision makers to be 
inf luenced. Each member of the board has an 
existing predisposition to each of the proposed 
items to be considered. It is hard to imagine a 
board member who does not have some feeling 
regarding footbal l . Since they all attended 
school, they may have opinions about school 
literature programs. Chances are they have had 
litt le contact with the speech program, but they 
may have had personal contact with someone 
with a speech problem. 
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In assessing the information needs of the 
decision makers, the fo l lowing levels of infor
mation understanding should be considered. 

1. Basic understanding, i.e., the measure is 
intended to do the fo l lowing: " I t wi l l cause 
us to hire two new speech therapists and pro-
v i d e s u p p o r t i v e s e r v i c e s f o r a cos t o f 
$45,000." 

2. Impact understanding: "By adopting this 
measure, we wil l make it possible for 200 
c h i l d r e n in need of speech assistance to 
receive services which may have great bear
ing on their future personal and academic 
success." 

3. Power understanding: "By vot ing for this 
measure, which is supported by another 
member of t he b o a r d , I w i l l gain tha t 
member's support in naming the new high 
school after my father." 

4 . Status ma in tenance u n d e r s t a n d i n g : "A 
survey of my constituents indicates their 
overwhelming preference for new uniforms. 
I plan to run for reelection next year. I'm not 
sure I can go against their wishes." 

5. Personal understanding: " M y sister has a 
serious speech problem that was never cor
rected. It has had a damaging effect on her 
life. We can't let this happen to other kids." 

The t h i r d po i n t the interests w i l l wan t to 
remember in inf luencing decision makers is 
that information as a resource changes in value 
over t ime. Constant reassessment is necessary. 
Several years ago, school board members were 
sat isf ied w i t h data w h i c h d o c u m e n t e d the 
number of chi ldren to be served. Today they are 
requesting cost-benefit data. The speech inter
ests wi l l have to do new research to provide this 
type of data. Last year, the speech interest used 
M r s . M c K a y t o t a l k t o o n e o f t h e b o a r d 
members s ince they w e r e ne ighbo rs . M r s . 
McKay moved to the other side of town and can 
no longer be an effective communicat ion link. 
In addi t ion, there are numerous interests pro
v i d i n g i npu t i n t o the system, and wha t was 
agreed upon today may change by tomorrow. 

Politics is l ike a game of br idge: whi le you 
may want to draw t rump, you usually wi l l want 
to keep a t rump card or an ace secreted in case 
of emergencies. Several months ago, the English 
teachers called out Wil l iam Shakespeare, an 
influential member of the communi ty and self 
styled poet, to exert pressure on the Board in 
support of a rather insignificant issue. Whi le 
they won on that issue, and probably wou ld 

have anyway, they now need the " o l d ba rd " and 
he can't be used again. 

Finally, remember that one of the best for
ward actions is to reinforce the past appropr i
ate behaviors of policy makers. Good publicity 
is the key to their maintenance or advancement 
of posit ion. Two years ago, the footbal l boosters 
club held a big rally to dedicate the new footbal l 
stadium. The board members were given 
awards and had their picture taken cutt ing the 
opening day r ibbon. Good press is the least that 
can be done to repay those who help, but to do 
so, the advocate must actively assume the 
responsibility and become knowledgeable 
about press techniques. 

Now that we know about policy makers and 
their information needs, the big question is how 
advocates can be an effective polit ical force in 
delivering the needed message. 

EFFECTIVE POLITICAL STRATEGIES 

There are two types of polit ical communica
tions: (a) those which are used to legitimize 
knowledge, to convince policy makers of what 
is fact, and (b) those which are used to legitimize 
practice, to let policy makers know how their 
constituents expect them to behave. Both are 
imperative. 

Imagine a football game in action. You are the 
director of special education, the quarterback 
of the special education team. Your objective is 
to score a touchdown and bring about substan
tial improvement of policies for exceptional 
chi ldren. There are four basic offensive plays 
you can use. 

1. Up through the line. On this play, you run 
i n to the m i d d l e o f the de fense. In o the r 
words, you do what most administrators do. 
You fi l l out your budget request and give it to 
the assistant superintendent, who considers 
it in light of total educational needs. The 
assistant superintendent slightly reduces 
your request and passes it on to the superin
tendent who , after considering the total 
needs of the district, reduces your request 
further and passes it on to the board. You 
rarely lose yardage on this play and usually 
pick up a few small gains. 

2. Around the end. The president of the board 
is a fr iend of a fr iend and you happen to meet 
at a party. You explain your problems and 
send h i m a repo r t i nd i ca t i ng you r to ta l 
needs. This is a great play for extra yardage, 
but the defense, your boss, may catch you in 
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the act and throw you for a serious yardage 
loss. State and federal administrators have 
often heard the warning "Stay off the H i l l , " 
meaning do not talk to legislators. But ev
eryone does; just do not get caught. 

3. The pass or lateral. In this case, you give the 
ball, your proposal, to an interest group such 
as The Counci l for Exceptional Chi ldren and 
watch them run. They go to the board, which 
seeks your op in ion . You respond, "I don' t 
know where that came f rom, but it sounds 
good to me. " This play can be most effective, 
and the good administrator wi l l always make 
sure his team has a good end or halfback to 
be called on when necessary. The play can 
often score a touchdown, but it is dangerous. 
The ball can be intercepted if you don' t pass 
wel l , and once you have given up the ball, 
you can lose control of its final direct ion. 

4. The kick or punt. There are times when it is 
apparent that you simply cannot score under 
present circumstances. Politics is often a mat
ter of doing the right th ing at the right t ime. 
Sometimes you may want to kick the ball 
away or let an issue rest unti l you can develop 
the array of circumstances that wi l l permit 
your scoring a touchdown. 

The good advocate for the exceptional chi ld, 
like the good quarterback, must become a mas
ter in executing the various plays and a master 
strategist in using them in a manner that keeps 
the defense off guard. 

"WHY SHOULD I GET INVOLVED?" 

Many people ask, "Why should I get involved in 
the political game? Special education has made 
good progress to date and I am sure it wi l l con
t inue to do so." The rebuttal to this statement is 
worthy of a discourse too lengthy for this pres
entation. But one response may be sufficient for 
the present purpose and may double as the 
conclusion. 

It is true that we have made significant gains 
nationally in special education. Whi le many 
persons have worked hard to br ing this about, 
historically most of the success has resulted 
f rom the motherhood and apple pie image of 
exceptional chi ldren. It is hard to vote against 
the poster child image. But motherhood and 
apple pie wi l l only buy so much of the publ ic 
resources. When someone knocks at your door 
requesting a dollar, you do not ask many ques
tions. Imagine what your response wou ld be if 
the request was for $50 or $100. Special educa
t ion is now in that posit ion. 

Recent years have seen programs grow as a 
result of the civil rights movement. If our pro
grams are to cont inue to grow, the motherhood 
and apple pie image of special education must 
be combined wi th knowledge of what can be 
done to educate exceptional chi ldren, knowl 
edge of their rights, and the muscle necessary to 
inf luence the political system. As an advocate 
fo r t he needs o f excep t i ona l c h i l d r e n , this 
responsibility rests heavily wi th you. 
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The Professional Educator 
and the Political Process 

• During a recent national Democratic Party 
fund raising telethon, John Glenn, a former 
astronaut and current senator, said: "Every 
American is a politician whether you like it or 
not." Later in the same program the noted evan
gelist, Dr. Billy Graham, said: "The political pro
cess is the way we change things for the better." 

Statements such as these should not surprise 
those of us who aspired to rise above the politi
cal system by acquiring degrees from accredited 
colleges and universities. However, I have 
encountered many professional colleagues in 
local, state, and federal educational agencies 
and in institutions of higher education who feel 
they are apolitical in their actions. In fact, quite 
possibly those same institutions of higher learn
ing are remiss in not adequately preparing the 
preprofessional to function effectively in a po
litical system, be it the individual school build
ing, school district, board of education, state 
education agency, state legislature, federal 
agency, or the Congress. The political subunits 
of city and/or county government will also 
affect the educator, directly, as in a decision to 
locate a park or recreation facility adjacent to a 
school rather than at a distance, and indirectly, 
by competing for the same tax dollar. 

Senator Glenn was not above politics while in 
earth orbit; in fact, he was riding in the product 
of a major political victory for those with aero-
space interests. 

Dr. Graham is in an excellent position to 
know that even religion has its political nature. 
It is interesting to note that religious denomina
tions often have political subsystems far more 
structured and rigid than any governmentally 
related policy making group. 

Like it or not, we are politicians. Fortunately, 
the process for change in our democratic form 
of government is the political process. Other 
forms of government are political, but under 

many of them citizens have little or no impact. 
Dr. Graham indicated a qualitative 

"betterness" as he presented his views on 
change through the political process. The bet
terness must be defined in the eyes of the 
beholder. What may be better for you may not 
be better for me. 

Our task then is to attempt to change 
conditions so that each exceptional child has an 
education suited to his or her needs. One might 
ask where, by whom, and how? 

ISOLATE THE POWER 

Quite possibly the first step in change through 
politics is determining who holds the decision 
making authority. An incorrect assessment of 
power control may lead one on a merry chase 
through the game of politics. 

As an example, think of the local board of 
education. They are the employers and policy 
makers for the school district, but they may not 
necessarily be the power. The power may be the 
three bank presidents in the community who 
would never seek election to the school board, 
but who exercise tremendous influence on any 
major decision. The power may be the superin
tendent of schools if the board is one which 
rubber stamps all of his recommendations. It 
could be a service club, or the labor unions in 
town, or many other individuals or groups. 
However, it could actually be the board of edu
cation that holds the decision making 
capability. 

Often the decision making authority can best 
be isolated by the parody on the Golden Rule: 
He who has the gold can make the rules. Appro
priations, ways and means, and budget commit
tees often wield far more influence on their po
litical subdivisions than any other group. 

284 
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I have often asked a group: " H o w many of 
you have* wri t ten to or talked wi th your senators 
or representatives about a pending bi l l?" It is 
indeed rare if a show of hands indicates 40% or 
50%. A more important question follows the 
first: " H o w many of you took t ime to express 
thanks when your position was voted on favor
ably by the legislator you contacted?" Far fewer 
hands are noted. 

Some of us in the f ield claim to be behavior 
modifiers, which requires us, if I recall correctly, 
to praise or reward good behavior. It is appal
ling that those of us in publ ic education often 
do not know the overall vot ing record of our 
elected officials. Even worse, we often do not 
f ind out how our officials voted on matters of 
significant concern to us. Letter wr i t ing and per
sonal contacts are one process most of us have 
at our disposal but rarely use. 

BE INFORMED 

Professional organizations, such as The Counci l 
for Exceptional Chi ldren, have an obl igat ion to 
keep us in formed on pending national legisla
t ion and on critical measures in the various 
states. One way they do this is through a variety 
of publications, but many of us profess to be too 
busy to read the material. This lact of effort to 
become informed is inexcusable, not only 
because we didn' t take act ion, but, more impor
tantly, because a colleague or parent may ask 
about an issue regarding education of the gifted 
or handicapped and we, who are viewed as spe
cialists, don ' t know the answer. 

Read the newspapers and listen to newscasts 
to f ind out about issues before the many policy 
making bodies. It wou ld probably be embar
rassing to ask each of you reading this book if 
you had attended even one meeting of a public 
policy making body in the past year. I don ' t nec
essarily mean at the state level; I mean, for 
example, the board of educat ion, city counci l , 
park board, or other policy making body in your 
community. 

W H O SHOULD GET INVOLVED AND H O W 

The issue of who should get involved is easily 
resolved. All of us, beginning at the pre-
professional level and cont inuing throughout 
our professional lives, should get involved. 

Whi le our democracy can, and sometimes 
does, respond to a single indiv idual , it is always 
best to unite efforts to form a group wi th others 
sharing your concerns. Better yet, a coalit ion of 

groups wil l have more impact on the political 
subsystem. 

An individual or group must identify the sev
eral alternatives available to accomplish the 
desired purpose. Keep in mind that every action 
may have a direct and opposite reaction. 
Remember that winn ing the war is more impor
tant than winning a few minor battles. In fact, 
the perceived best alternative course of action 
may result in the loss of a minor battle in order 
to prove a point that ultimately allows winn ing 
the war. Too often, a victory in a minor battle is 
celebrated wi th such exuberance that atten
t ion is diverted f rom the real war yet to be won. 

An excellent example of w inn ing a battle and 
losing a war may be seen in several state legisla
tures where a mandatory special education act 
has been passed. Many individuals and groups 
who worked for the passage of such acts walked 
away saying, "Look what we did for exceptional 
chi ldren. The war is over." The legislature 
al lowed a minor battle victory in order to divert 
attention whi le the real war was lost when con
tradictory regulations were promulgated and 
anticipated funds were never appropriated. The 
law we worked so hard to get on the books is 
worthless wi thout the resources necessary for 
implementat ion. Count the states where this 
has been the pattern. They are numerous. 

If at all possible obtain agreement f rom all 
parties in the coalit ion to present a united front 
on all issues the coalit ion selects to pursue. Also 
agree that no one group wi l l give confl ict ing 
testimony, either as a coali t ion member or as an 
individual group. At times, unanimous support 
cannot be garnered. When that happens, work 
for the next best show of unity: No constituent 
group wil l oppose the coalit ion posit ion. If that 
is not possible, then agree on what and how you 
wil l disagree. 

Let's examine a few situations in which 
preprofessionals or students in training, 
teachers, administrators, college or university 
faculty, and agency personnel can get involved. 

PREPROFESSIONALS 

Preprofessionals or students in a preparation 
program can have tremendous impact on a po
litical system. They should also be aware that the 
nearest and most politically structured and 
operated organization at hand is the publ ic or 
private institution of higher education they at
tend. 

The campus activist movement of the late 
1960's and early 1970's has subsided, but it d id 
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demonstrate the attention that groups of stu
dents can bring to bear on the system. The 
major lesson to be learned f rom the campus 
uprisings is that students can become involved 
in polit ical causes and effect change. 

What can students do? The options are 
limitless, but let's examine a few hypothetical 
situations. 

Many students in teacher educat ion, inc lud
ing those preparing to work wi th exceptional 
chi ldren, feel that state certif ication require
ments are too course-bound, ant iquated, and in 
general somewhat useless in relation to teach
ing chi ldren. What can be done? Student 
groups should organize to gain numbers. The 
Student Counci l for Exceptional Chi ldren, the 
Student NEA, the math teachers c lub, and other 
student organizations should get together and 
organize around common concerns. Students 
in other colleges in your state should not be 
over looked. They may also be concerned. 
Remember, there is strength in numbers. 

After organizing, determine who makes the 
decisions about cert i f ication. Each state has 
some agency governing teacher certif ication. It 
is usually the state education agency, but it may 
be a separate governmental entity in charge of 
registering and licensing professional and 
trades personnel, or it may be a private associa
t ion. Wherever it is located, there is probably an 
advisory commit tee, elected or appointed com
missioner, or similar group which proposes 
changes and conducts hearings on the pro
posed changes. 

The state certif ication process may be 
extremely specific, such as requir ing a course in 
the history of the state where you are seeking 
cert i f ication, or it may be general, for example, 
merely requir ing a student to complete a min
imum of six hours in history. If your state cert i f i 
cation office is one which sets specific require
ments, that commission or agency advisory 
group is the point to approach and persuade on 
behalf of your posit ion. Friendly persuasion var
ies f rom provid ing the commission w i th a wel l 
wr i t ten, logical development of your posit ion, 
to a sledge hammer approach, in which large 
numbers of students attend commission meet
ings. The possibility of faculty support for your 
cause, either as a group or as individuals, should 
also be explored. 

If your state has general certif ication require
ments, the problem may be wi th in your own 
institution. If a specific pattern of courses has 
developed, then apply pressure at the level 
where the authority to change the pattern rests. 

This could be a faculty commit tee, the dean, 
chancellor, president, or trustees. Be sure to 
focus your efforts on the right group. Attempts 
to divert you may be made by the status quo 
maintainers in the college. When dealing wi th 
certif ication requirements, try to get some 
recent graduates who are now teaching to 
r e t u r n and give the i r o p i n i o n s on the 
requirements. 

Let's look at another possible situation. Your 
institution runs a master's and post master's pro
gram wi th a program assistance grant f rom the 
U.S. Off ice of Education's Bureau of Education 
for the Handicapped (BEH). The resources of 
the program (faculty, material, f ield experi
ence, etc.) are all focused on the graduate pro
grams, and undergraduates are receiving a 
somewhat less than desirable program. What do 
you do? Try to work it out on campus through 
the chairperson, dean, or other responsible 
administrator. When or if all else fails, send a 
pet i t ion or letter f rom your group to BEH, 
explaining the problem and questioning the at
tent ion given to graduate programs. Your insti
tution's proposal for training funds discussed 
the undergraduate program, even if no funds 
were requested for it. 

If your program is totally state funded, 
approach your state regents, trustees, higher 
education commission, or legislature wi th your 
complaint. 

A more recent example relates to my tenure 
as an officer in The Counci l for Exceptional 
Chi ldren (CEC). Student CEC (SCEC) proposed 
addit ional budgetary items for travel by the 
SCEC executive committee and board of gover
nors. The request was valid for the purposes de
scribed, but the same result might be achieved 
through sources other than the CEC budget. 

Information provided to SCEC officers 
included the fo l lowing points. It is an honor for 
the institution of higher education to have an 
SCEC officer f rom that program. If you have not 
already done so, tell your university or college 
dean, president, or trustees through the student 
paper, personal contacts wi th administrators, 
radio, television, and other media. The chapter 
should perform this publ ic relations pitch so 
that the individual officer does not have to 
praise himself. Capitalize on the situation; 
accentuate the positive. Let the institution take 
credit for the f ine program and the honor 
achieved by having an officer or governor in the 
program. This approach is known as "warming 
the water." 

Now it is t ime to " th row the goose into the 
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boi l ing pot . " The t ime comes for the SCEC offic
er to travel to the neighboring state to attend a 
leadership conference or other funct ion. The 
chairperson, dean, or other responsible person 
now must become accountable for the glory the 
institution has received. The trap is sprung wi th 
the request for ful l or partial support to attend 
the meeting. If you are careful and have done 
your homework, you may f ind that a university 
car is being sent to the meeting or that a faculty 
member is being reimbursed to drive to the 
meeting. 

This same approach may be used to gather 
support for attendance at the state federation 
convention by the entire chapter membership. I 
can hear it now: "But we have to be there to 
support Lee who is the state SCEC president." 
Or, "But we may never again have the oppor
tunity to hear Sam Kirk, and besides it's only 175 
miles to Metropol is . Reimbursing us for mileage 
at 13 cents a mile for 350 miles is a lot less expen
sive than trying to get Dr. Kirk to come to the 
campus as a speaker." 

TEACHERS 

Teachers are obviously more mil itant today than 
they were just five years ago. The number of 
strikes has increased each year as the teacher 
organizations—be they AFT or NEA affiliates— 
have achieved greater success in organizing and 
developing collective bargaining techniques at 
the local unit level. (Collective bargaining tech
niques are sometimes erroneously known as 
professional negotiations, a term selected as 
politically preferable.) 

The polit ical process is evident throughout , 
f rom the t ime of requesting an elect ion, to the 
selection of the exclusive bargaining agent, to 
the securing of a master contract, and then back 
through the whole process the fo l lowing year. 
The impact of this process on exceptional chi l 
dren can be positive or negative. For more 
information on the impact of collective bargain
ing on exceptional chi ldren see the chapter in 
this book by Sosnowsky and Coleman. 

Most teachers of exceptional chi ldren belong 
to groups whose primary purpose is to improve 
employment condit ions and benefits. Teachers 
of exceptional chi ldren also compose a large 
percentage of the 67,000 members of The Coun
cil for Exceptional Chi ldren, whose primary 
funct ion is to guard the rights and improve the 
education of exceptional chi ldren. CEC is in 
business for kids. I'm afraid we could count the 
number of such professional organizations on 
the fingers of one hand. 

CEC chapters can exhibit their concern for 
chi ldren through representative attendance at 
board of education meetings. Even if the dele
gation initially does nothing dramatic, school 
officials wi l l learn that you are representing the 
interests of exceptional chi ldren and are 
members of the local CEC chapter. This wi l l 
probably result in your being called on by the 
board f rom t ime to t ime, which is really what 
you were seeking. Being asked to speak through 
this process is far better than going to an occa
sional meeting and demanding the floor. 

Teachers can be m o r e e f fec t i ve than 
administrators in talking to polit ical power 
groups in the community such as the Rotary or 
other service clubs, the Chamber of Commerce, 
church groups, and the PTA. Notice the appar
ent oversight of the elected or appointed policy 
making bodies, but recall that they may not hold 
the true power. Teachers are also very effective 
in talking to these policy making bodies. Often 
the individual or group listening to the teacher 
identifies the teacher as the one school 
employee who really knows what is going on in 
the schools. The administrator or supervisor 
may say the same th ing as the teacher, but the 
group may feel the adminstrator's information 
is presented only to assist the administration. 

A f i lm or slide-tape presentation describing 
the special education program and services 
should be prepared in all communit ies. A media 
presentation of this type assures a common base 
of informat ion for all groups. The school 
employee, preferably a teacher, who meets 
wi th the group then serves as a resource person 
to answer questions. In addit ion to gaining sup
port for special education at the grass roots lev
e l , this type of activity can often lead to dona
tions of supplies, equipment , money, and 
volunteer support of the program, both in and 
out of the classroom. 

The final section of this chapter contains 
several suggestions on methods of personal and 
wri t ten contact wi th elected officials. To know 
whom to contact you should keep in touch wi th 
the CEC Political Act ion Network (PAN) coor
dinator for your state. PAN was init iated by CEC 
in 1972. Each state has a coordinator who has 
received training and information on how to be 
effective in the political process. Why not have 
the PAN coordinator for your state meet wi th 
your CEC chapter? 

Invite various community groups to visit your 
classroom for coffee and cookies after schoo l ; 
invite the superintendent and board of educa
t ion to visit your class. The range of possibilities 
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for involvement are endless. Why not start 
tomorrow? 

ADMINISTRATORS 

I am aware of two states whose boundaries are 
contiguous and both have formal organizations 
of administrators of special education. In one 
state, legislators are not really aware of who the 
group is or what it represents. In the other state 
the group's opin ion is actively sought by the 
education committees of the state legislature. In 
one state only three or four members of the 
administrators' organization are aware of legis
lative proposals and their status in the legislative 
process. In the other state weekly, and at times 
even daily, legislative bulletins are issued. In 
addit ion, an effective and active te lephone net
work is in readiness. 

You tell me which state has the greatest legis
lative success. 

The I l l i no is A d m i n i s t r a t o r s of Special 
Education (IASE) in a recent legislative session 
led a coalit ion for increased funding of special 
education. The bil l passed both houses, only to 
be vetoed by the governor. Many states wou ld 
view this as a defeat and take a "wai t unti l next 
year posture." Not so in Ill inois. IASE members 
contacted every member of the house and sen
ate to determine the probable success of an 
override attempt. The organization of this effort 
was so effective that the IASE leadership knew 
precisely when to ask the speaker of the house 
and the president of the senate to call for an 
override vote. The call for the vote was made 
only after IASE members knew they could deliv
er enough votes for a successful overr ide. 

The administrator is often the person w h o 
must prepare and present reports, requests, or 
testimony to official and quasi official policy 
making bodies. It is critical for the administrator 
to keep abreast of the latest informat ion on law 
and l i t igation. Again, The Counci l for Excep
tional Chi ldren can provide help and invaluable 
information. Various CEC products have sum
marized such areas as judicial decisions, class 
size, transportation, and finance. 

Whenever possible, the administrator should 
involve other staff members and parents in 
these presentations. The payoff may be greater 
when the impact of these other groups is felt 

Muster ing parents and other interested 
groups is an effective technique in some cri t i 
cal situations. This pressure group resource 
should be used sparingly, lest its impact be d i 
luted and its effectiveness lost. Some battles 

must be fought by the administrator or group of 
administrators alone. The successful administra
tor has a keen sense of knowing when to send 
his ready reserve into action. 

PROFESSORS 

All too often professors in institutions of higher 
education are the least involved and least 
organized. The potential membership in the 
American Association of University Professors 
and other professor unions is nowhere near 
realization. The number of professors of special 
education who belong to CEC is also extremely 
low. I have been asked many times why a well 
known professor is not involved with a part icu
lar CEC committee or program. The question is 
easy to answer when the individual in question 
is not a member of CEC. 

CEC has done a great deal for higher 
education by obtaining resources for the prepa
ration of special education personnel. Yet many 
institutions of higher learning have made a 
commitment to special education programs 
only whi le "so f t " money (federal grants) is avail
able. The lack of involvement of professors in 
the highly poli t ical, slow changing beast called a 
university is appalling. 

Many major universities claim large numbers 
of faculty in special education and large enrol l 
ments. On closer examination, however, it is 
often found that only three to five of the fifteen 
or twenty faculty positions are supported by 
university appropriations. The balance are sup
ported by federal or other soft funds. If the 
foundat ion of a bui ld ing, which should be all 
reinforced concrete blocks, is bui l t using blocks 
only every four or five spaces wi th sandstone in 
between, the bui ld ing wil l shake, tumble, or 
collapse at the slightest pressure. 

Certainly I do not advocate ignoring the var
ious sources of soft money, but the faculty 
which sits by and lets an entire program be built 
wi th soft money is an unwise group of intellec
tuals. The faculty, led by the chairperson, can 
work the soft money resources to their advan
tage by using outside funds to initiate new 
and/or costly programs which wil l be institu
tionalized in a few years. If the university does 
not pick up the funding of successful programs, 
the chairperson and faculty can refuse to wri te 
additional proposals unti l a f i rm financial com
mitment is made in wri t ing by a responsible uni
versity administrator. 

The introduct ion to this chapter noted that 
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many of us attempted to rise above the polit ical 
process by obtaining as many degrees as possi
ble. Based on the lack of involvement by profes
sors, it wou ld seem that those who have 
obtained terminal degrees believe this to be 
true. If professors cont inue to be uninvolved in 
the current age of accountabil i ty, decl ining 
enrol lments, and shrinking resources, many 
preparation programs for teachers of excep
tional chi ldren wi l l wither and die on the vine. A 
good departmental faculty must have a variety 
of specialists who become involved in both uni
versity and nonuniversity polit ical subsystems if 
that faculty is to survive the test. 

GOVERNMENT EMPLOYEES 

In the context of this chapter, it seems appro
priate to discuss agency personnel, those pro
fessionals employed by governmental policy 
making bodies. They are, in fact, employed by 
or as a result of the polit ical process. As in other 
organizations, there are good and bad person
nel in the agencies. Some states cont inue to 
elect the chief state school officer, whi le others 
are appointed. The professional staff may be 
patronage employees, or they may be appoint
ed on a nonpartisan basis or through compet i 
tive Civil Service evaluation. 

Often the professional in the f ield wi l l be 
disappointed by statements made by state and 
federal agency personnel dur ing a hearing. But 
as in most organizations, when a person accepts 
a posit ion, he is required to present the admin
istration's position when representing that 
organization. That is a fact of life for many 
government employees. 

A person in such a posit ion, who has an advi
sory responsibility to the policy making groups, 
may be invaluable in the polit ical process. Whi le 
the agency person who represents the adminis
tration's posit ion on a particular concept or 
issue may have to say, for example, " W e don' t 
need any more money for the education of 
exceptional ch i ld ren, " that same person may 
furnish CEC wi th the precise informat ion neces
sary to overcome such testimony. 

Learn to work effectively wi th government 
employees. It is diff icult to work against the sys
tem, so learn how to use the system for the ben
efit of exceptional chi ldren. 

It is diff icult to cover all the possibilities for 
involvement by professionals in the polit ical 
process. Volume upon volume has been wri t ten 
about the polit ical process. The keys to effec
tiveness are knowing what has worked in your 

community in the past, isolating the true power, 
organizing those who have common concerns, 
selecting the perceived best alternative course 
of action, and pursuing it. 

Don' t be afraid of getting involved. Try it! 
You'l l like it! 

CONTACTING ELECTED OFFICIALS 

ACCENTUATE THE POSITIVE 

All too often public policy makers—local, state, 
and federal—are not knowledgeable about the 
needs of exceptional chi ldren and the services 
that special education provides. Historically, 
special educators have emphasized the critical 
shortages in the f ie ld. This emphasis has been 
effective and should not be diminished; howev
er, much progress has been made in the f ield 
and it should be emphasized. 

The t ime has come to accentuate the positive, 
to let the publ ic and our elected representatives 
know of the good that is occurr ing for excep
tional children and the needs that are still 
unmet. You can help in this endeavor by st imu
lating some of the fo l lowing activities: 

• Invite your congressmen, state legislators, 
school board members, and other publ ic of f i 
cials to learn about special education. Some 
groups have sponsored a communi ty special 
education day dur ing which tours were con
ducted and a luncheon or dinner held. Con
sider a "meet your congressman" type of 
meeting. 

• Prepare an annual report for your legislators 
explaining the status of services to exception
al chi ldren in their district. Such reports 
should include statistics on the number of 
chi ldren receiving services and the number 
still needing assistance, descriptions of pro
grams being offered and communi ty involve
ment, and an indication of the impact that 
federal aid has had and could have on the 
programs. Public policy makers are always 
interested in receiving such reports and wil l 
often publish them in the official records. 

• Invite publ ic policy makers to speak or at
tend an organizational meeting or banquet. 

When you want to involve a public policy 
maker in your local activities, many points must 
be considered. 

His t ime is at a premium. Make your arrange
ments through his local or business office well 
in advance. In a letter of invitat ion, describe his 
expected participation (speech, question and 
answer, remarks after receipt of an award) in 
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your meeting and let him know specifically 
when he is to arrive and when he can leave. Ask 
him for alternate dates if he cannot attend on 
the date proposed. Follow through on a regular 
basis to conf i rm his attendance. Leave your 
schedule f lexible enough to accommodate 
minor changes. It may be necessary to furnish 
transportation to or f rom a nearby location for 
h im. 

Don' t allow him to be placed in an embarrass
ing situation. Work wi th his staff wel l enough in 
advance so that he is prepared for his audience. 
Select the audience wi th care to avoid unpre-
dicted occurrences. 

Be sure that any informat ion presented to the 
policy maker is accurate. If not , you may f ind it 
coming back to haunt you. 

Policy makers wi l l be more interested in par
ticipating in local improvement of special edu
cation if they can identify communi ty interest. 
Therefore, you wi l l want to involve as many of 
your group and as many communi ty groups as 
possible. 

If a question and answer session is planned, 
arrange for persons who are well in formed on 
current issues to draw up questions in advance 
of the meeting. Furnish the questions well in 
advance to h im. The tone of the questions and 
answers and of the general meeting should not 
reflect any bell igerence or antagonism. 

Draw up a t imetable for the meet ing or event 
and stick to it so that he is not detained 
unnecessarily. 

Legislators and other policy makers depend 
greatly on publici ty. The best payment you can 
make for their support is providing extensive 
press coverage. Assistance is usually available 
f rom their off ice. Al l local media should be 
advised of the date, t ime, place, and nature of 
the meet ing, and the fact that they are invited. A 
press table or reserved seating section close to 
the speaker's platform should be provided. If a 
meal is involved, the press, radio, and television 
should receive complimentary tickets. If agree
able to the policy maker, his prepared remarks 
may be distr ibuted when the meet ing begins. If 
he wishes a press conference, this should be 
arranged ahead of t ime in cooperat ion wi th his 
staff. 

A five minute introduct ion of the policy mak
er is suitable. Biographical informat ion is availa
ble f rom his office, but do not read it verbatim. 
Good introductions include at least his commit
tee assignments and any particularly outstand
ing legislative accomplishments. Introductions 
do not have to be " f lowery , " but they should be 
fr iendly and accurate. 

Consider use of a photographer or even a 
Polaroid amateur. The purpose is not to take 
photos of everyone in the audience, but to take 
some pictures showing the legislator with key 
officials, receiving an award, or interesting shots 
with chi ldren. 

Fol lowup must include a letter of thanks to 
your guest. Enclose any especially good 
photographs. 

H O W TO CONTACT A LEGISLATOR 

Representative government functions best 
when there is open and meaningful communi 
cation between elected officials and their con
stituents on pressing legislative issues. 

As a cit izen and as a professional w i th a 
command of at least one f ie ld—the education 
of exceptional chi ldren—you are in a position 
to furnish related information to your elected 
representatives at all levels of government. 

Principally, your contact may be through a 
telephone call, letter, telegram, or personal vis
it. In any case, you should not misuse or abuse 
your access to him or his staff. Albeit important, 
only part of his job is receiving and responding 
to hundreds, even thousands of letters, tele
grams, phone calls, and visits every day. At the 
same t ime, if your contact wi th your rep
resentative is t imely, responsible, and respect
fu l , the communicat ion wil l be of mutual ben
efit. He needs you, and you need h im. 

When You Telephone Your Legislator 

He usually has a very busy legislative schedule, 
and he may be out of the office when you tele
phone. State the reason for the call, and ask if 
you can talk to his administrative assistant or 
another staffer. If it is suggested that your call be 
returned later, give your telephone number 
and indicate the general t ime you wil l be at the 
number. Then be there. 

Your telephone conversation wi th the 
legislator or a member of his staff should fo l low 
the usual rules of courtesy. Be pleasant. Be brief. 
Tell why you are calling and be prepared to 
answer questions or provide related informa
t ion , as succinctly and clearly as possible. Do not 
threaten or int imidate. 

When You Write Your Legislator 

An individually composed letter is an excellent 
way to communicate wi th your elected repre
sentatives. The same letter sent individually by 
hundreds or thousands of people is not. The lat
ter are a nuisance and reflect poorly on the 
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prestige of the group and its individual 
members. 

Here are some suggested do's and don'ts to 
assure that your letter receives maximum 
attention. 

• If possible, send a typewri t ten letter on one 
side of a sheet of stationery. 

• Address the letter to Honorable John Doe, 
House of Representatives, Washington, D.C. 
20515, Dear Mr . Doe. For Senators, Honora
ble John Doe, US Senate, Washington, D.C. 
20510, Dear Senator Doe. 

• In one or two sentences in the first paragraph, 
identify the subject of your letter; state the 
name of the bil l together wi th its House or 
Senate bil l number. 

• The second paragraph should contain your 
reasons for wr i t ing about the b i l l ; your own 
personal or professional experience provides 
the best support ing evidence. Be reasonable. 
Do not ask for the impossible. Do not 
threaten. 

• The third paragraph should ask the legislator 
where he stands on the subject. Ask him to 
state his position in his reply. 

• The four th paragraph should express in one 
sentence your appreciation to the Congress
man for his attention to the letter and, if you 
l ike, for his cont inuing service to your district 
or state. 

• Unless you are using professional or personal 
letterhead stationery, be certain your ful l 
name and address appears after your 
signature. 

If he pleases you wi th his vote on an issue, 
write and tell him so. A large amount of the mail 
legis lators rece ive is f r o m disp leased 
constituents. 

The t iming of your letter is important. If possi
ble, wri te when a bil l is pending in committee. 
However, sometimes your legislator may 
reserve his judgment—and his vote—unti l the 
sentiment of his constituency has crystallized. 

When You Wire Your Legislator 

This is a good technique, if not overused, to 
suggest that your representative support or 
oppose a bi l l on a day legislative action is 
expected. 

Important points to remember: Boil down 
your message, maintaining meaning and clarity 
but el iminating unnecessary verbiage. The 
more you wri te, the more it costs. In most cases, 
a telegram should not extend beyond three 
typewrit ten lines plus your name and address. 

A t ip : Western Union has begun a special 
service for persons wishing to register their leg
islative stands wi th their elected representa
tives. Called POM (public op in ion message), 
the service allows you to send a message of f if
teen words and your name and address to the 
governor, a state legislator, or a representative 
or senator for 90$. 

When You Visit Your Congressman 

Make your appointment as far in advance as 
possible. State your reason for the appointment. 

Do not be there on t ime—be five or ten 
minutes early. Always. Be prepared to wait 
because there may have been unavoidable 
delays and changes in his schedule. 

Be informal, but not disrespectful. Do not 
threaten or int imidate. Tell h im exactly who you 
are, why you are there, and what you want him 
to do. Be prepared to answer questions or leave 
copies of key materials. Do not argue if he disa
grees. Unless he urges you to stay, do not 
remain more than 15 minutes. Thank him and 
then leave. 

A thank you note to h im should be wri t ten 
immediately fo l lowing your visit. 

You may be routed to a staff member at the 
t ime of your appointment. Usually this is not 
intended to slight you or the subject matter 
about which you are concerned. The last min
ute press of legislative business may force a 
complete rejuggling of the congressman's 
schedule, you included. There is a strong 
chance the staffer wi l l be familiar wi th your sub
ject matter. In any case, he wi l l undoubtedly ta lk 
wi th the legislator or send him a memo regard
ing your visit, so talk to a staff member as you 
would to the legislator himself. 

If you are traveling to Washington or to the 
state capitol on business or are there on a vaca
t ion , visit the office(s) of your representative(s). 
His staff can often arrange a special Senate and 
House permission for you to observe the f loor 
debate. In addi t ion, if sufficient notice is given 
to a legislator's office and if the tours are not 
already f i l led, they can arrange to include you 
on a special tour. When in Washington, stop by 
CEC headquarters, too, located in nearby Res-
ton , Virginia, at 1920 Association Drive. 

WHEN YOU TESTIFY 

Legis lat ive c o m m i t t e e hear ings p r o v i d e , 
through their witnesses, an excellent oppor tu 
nity to present the case for special education, to 
attract legislator and publ ic support, and to help 
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assure that the government—local, state, and 
federal—enacts the kind of laws which wi l l 
br ing progress for exceptional chi ldren. 

Because legislative testimony is so important, 
what fol lows is a brief in t roduct ion to its prepa
ration and presentation. 

Why a Hearing? 

A specific bil l is officially referred to a 
commit tee or subcommittee so that members 
of the commit tee can explore the various sides 
of a subject in order to recommend a specific 
legislative action on the bi l l . Since the total 
legislative body does not attend, the hearing is 
important since most legislators, all of whom 
may eventually vote on the b i l l , lean heavily on 
the proceedings and recommendations of the 
duly constituted committee convened to 
explore the matter in depth. 

Why Oral Testimony, If Possible? 

S p o k e n t e s t i m o n y , d e l i v e r e d by a 
knowledgeable, articulate person, gives life to a 
point of view. Whi le a letter or wr i t ten state
ment can be included in the pr inted record of 
the hearings, it lacks the sense of urgency, sig
nificance, and clarity of a face to face presenta
t ion. The witness may be accompanied by 
another knowledgeable person to help in an
swering questions. 

What Should You Know? 

You should specifically know what the commit
tee is considering—a few segments of an issue 
or the entire issue. You should know what " t he 
oppos i t ion" says and be able to answer ques
tions f rom a committee member who may hold 
an opposing view. You should know, even if the 
committee does not request lengthy and in 
depth material and answers, the reasons for 
your position on the matter ( including statistics, 
surveys, and authoritative reports). 

What Should You Write, and How? 

Preparation of testimony should not be done 
hastily or sloppily. It should be wri t ten only after 
all data is gathered and some conferences wi th 
key persons in the field are concluded. Drafts 
may be shared wi th several in the f ield. 

The first sentence of the testimony should 
begin with the name and job of the witness, as 
well as the group on whose behalf he is testify
ing, and should conclude wi th the bil l number 

and ti t le, the subject of the hearing. The second 
sentence shou ld i den t i f y any person 
accompanying the witness to help answer 
questions. 

The testimony should be accurate, well rea
soned, well organized, luc id, and stripped of 
any unnecessary verbiage. Quotations and sta
tistics may be included. The point is to present a 
strong case for the posit ion you take: for exam
ple, totally for or against, for wi th l imitations, 
the subject needs further review, need to raise 
or increase provisions in the bil l (more money, 
more books, more schools). In no event should 
testimony be antagonistic or bell igerent. 

The testimony should be typed double 
spaced. Subheads may be used if the material is 
lengthy. Care should be given to spell ing, gram
mar, and appearance of the testimony. Multiple 
copies wil l have to be forwarded to the commit
tee staff in advance, according to their sched
ule. 

Appearance before Committee 

A witness should never get "co ld feet" when 
the hearing day arrives. He has been summoned 
to testify because he has a recognized area of 
expertise and experience in the area, and he 
should do his sponsoring agency and the com
mittee credit by approaching it honestly, open
ly, and forthrightly. 

Often a witness is asked not to read his entire 
prepared statement but to summarize it, 
although the entire text wi l l appear in the print
ed record. He should be able in advance to do 
so, always stopping when committee members 
may interrupt wi th a question or point of infor
mation. The questions asked should be an
swered as they arise, unless the subject in 
question is explained later. In such a case, the 
witness may say so. 

When You Do Not Have the Answer 

Sometimes, dur ing the oral presentation or the 
question and answer session fo l lowing, the wi t 
ness is not immediately prepared to provide a 
ful l answer (or statistics, or results of a report, 
etc.) to a question. It is qui te appropriate for him 
to admit this, asking the committee's permission 
to provide the information for the record as 
soon as possible. 

Before You Conclude 

Thank the members of the committee for the 
opportuni ty to present your testimony. 



MARTIN L LA VOR 

Time and Circumstances 

• Today most Americans take for granted the 
idea that the federal government is a partner in 
f inancing education and that Congress each 
year wi l l pass some measures affecting educa
t ion. This has not always been the case. In 1836 
there was a move in the US Senate to dispense 
surplus money f rom the treasury among the 
states for the purpose of helping to bui ld 
schools but it d id not receive much support. 
More than 120 years later there was still not 
much Congressional support, let alone act ion, 
for federal aid to education. After Wor ld War I I , 
some movement began, but formidable opposi
t i on materialized and n o t h i n g resu l ted . 
Al though schools throughout the nation 
needed help, the t ime was not right for a federal 
government commitment in this area. The 
proper time and circumstances d id not exist; 
consequently, rout ine delays, parliamentary 
delays, and jurisdictional delays were common-
place. In fact, there was maneuvering and 
manipulating wi th the sole intent ion of ki l l ing 
any proposals that wou ld provide federal funds 
for education. 

One morning in 1957 Americans woke to 
learn that the Russians had f ired a satellite into 
orbit around the earth. There was shock, indig
nat ion, and quest ioning: How and why could 
this country's educational system and technol
ogy have fallen behind the Russians'? Al l of a 
sudden a national crisis existed, and the time 
was right for action. Wi th the goal of helping 
America catch up wi th and surpass the Russians, 
a crash program developed, quickly passed the 
Congress as the National Defense Education 
Act, and was signed by the President. 

Thus, federal aid to education was born, as a 
result of national pr ide and rivalry. The same 
needs and problems had been apparent for 
years to supporters of aid to education, yet it 
was an event outside of the educational wor ld 

which changed the circumstances which 
opened the door for federal aid to education 
legislation. 

Aside from brain power, time and circum
stances are the most important components in 
the development of legislation as well as in the 
effecting of change. Basic concepts regarding 
these components might be summarized as fo l 
lows: 

1. Circumstances happen in a variety of forms 
and have many meanings e.g., fate, publ ic 
sentiment, etc. 

2. Circumstances can often be control led or 
manipulated. 

3. You must create the atmosphere for the cr i 
sis or cause; you must keep issues alive. 
Dramatize factors and events. Dramatiza
t ion can produce a positive effect. Negative 
publicity can dul l or completely ru in a good 
cause. 

4. You must recognize that events such as 
your posit ion, b i l l , or cause are affected by 
factors other than those directly at issue. 

5. You must legitimize your cause; work wi th 
others. It is dif f icult to win alone. It is di f f i 
cult for an individual to spend every waking 
hour work ing on a single cause. 

6. People of stature who take positions can be 
very inf luential ; the families of both Pres
ident Kennedy and former Vice-President 
Humphrey have retarded members, and 
the public actions of these men helped 
open the door for all retarded individuals. 

7. To achieve success may take years. 
Be f lexible; those who cannot or wi l l not 
compromise rarely win . 
Don' t get locked into one posit ion. (A rigid 
position formed in 1970 might not fit into 
factors or circumstances at work in 1976.) 
Informat ion, as well as participants or key 
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individuals, change over time—as do cir
cumstances. 

8. You must thoroughly understand all sides 
of an issue. 
Recognize that for every idea there is at 
least one opposing idea, or another way of 
accomplishing the same thing. 
Understand the opposit ion and help to dif
fuse it; recognize that it is not always or 
necessarily wrong. 
Be prepared to deal w i th ideas not yet 
voiced. 
Be prepared for the known and the 
unknown. (It is not necessary to aim for the 
unknown, but an individual must be pre
pared to deal wi th it.) 

9. You must recognize the scale of your cause 
in terms of importance. How important is it 
to the majority of people throughout the 
nation? 
It may be more important than you think. 
It may generate no publ ic interest or sup
port. 

10. An act of strategy in one area may inf luence 
actions and decisions in another. It is advan
tageous to direct efforts toward many 
targets. 

11. Timing is critical. 
One must recognize when the t ime is right 
to take action. 
It is diff icult to inf luence a decision once it 
has been made. 
In policy making, there is a cont inuum of 
movement toward resolution. 
It is essential to know where the decision 
makers are at any given point . 

12. For the t ime to be right, the environment 
must also be right. Generally there are 
many factors, two of which are crit ical: 

Circumstances at play in the country. 
The atmosphere and t ime in which ind i 
viduals wi l l move and react. 

Both of these factors are in a state of con
stant change, but they generally can be 
inf luenced and/or contro l led. 

Some addit ional practical guidance attr ibut
ed to "The Philosophical Approach of 'Jefferson 
of O x f o r d ' " (the author is unknown) : 

First Law of Human Interaction: If anything can 
go wrong, it will. 

Corollary I: If anything just can't go wrong, it 
will anyway. 
Second Law of Human Interaction: When things 
are going well, something will go wrong. 

Corollary I: When things can't get any worse, 
they will. 

Corollary II: Anytime things appear to be going 
better, you have overlooked something. 
Third Law of Human Interaction: Purposes, as 
understood by the purposee, will be judged oth
erwise by others. 

Corollary I: If you explain something so clearly 
that nobody can misunderstand, somebody will. 

Corollary II: If you do something you are sure 
will meet with everybody's approval, somebody 
won't like it. 

Corollary III: Procedures devised to implement 
the purpose won't quite work. 

To illustrate why t ime and circumstances are 
the primary factors which affect the passage of 
social legislation, one can look at the experi
ence of congressional Republicans who in the 
early 1960's attempted to develop national early 
chi ldhood education legislation. Al though 
some Republicans in the House of Representa
tives constructed proposals and attempted to 
establish new legislative authorities in this area, 
the first years of the 1960's were not the t ime for 
new legislation for preschool chi ldren. It was 
not the t ime for Republicans to be promot ing 
new and innovative ideas wi th Democrats in the 
Whi te House and in control of the Congress. (It 
must also be noted that there were Democrats 
in the Congress at the same t ime who were 
interested and concerned about this subject 
and were developing similar legislation, but the 
t ime or circumstances were not right for them 
either!) 

The concept of chi ld development as it is 
known today was not ready for exposure dur ing 
the 1940's, 1950's, and 1960's. It might not have 
emerged at all had it not been for the assassina
t ion of John Kennedy, the election of Lyndon 
Johnson, and the subsequent wave of enthusi
asm to pass social legislation. Today, however, it 
is commonplace to discuss preschool, chi ld 
development, day care and home care legisla
t ion. The subject has been "d iscovered" and, in 
fact, many f ind it diff icult to understand why so 
" l i t t l e " has been done dur ing the last 20 or 30 
years, or why this nation has not met the child 
care needs and challenges. The facts are that 
there were men and women of vision in 
Congress in the 50's and early 60's who clearly 
saw these needs. Their concepts and proposals 
were not too dissimilar f rom those still being 
considered today; in fact, many of those early 
ideas were the basis of an Off ice of Economic 
Oppor tun i ty (OEO) program beginning in 1965 
known as Project Headstart. 
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FEDERAL INVOLVEMENT IN PROGRAMS FOR 
CHILDREN 

The first federal authorization of child care ser
vices was contained in the Social Security Act of 
1935, as part of a program designed to provide 
aid to families wi th dependent chi ldren. 
Al though some monies were made available for 
services to chi ldren, most of it was spent to pro
vide "babysit t ing services." 

In order to accommodate women who were 
needed to work in defense plants dur ing Wor ld 
War I I , the federal government spent approxi
mately $50,000,000 for day care centers under 
the Lanham Act. That Act provided funds to car
ry out " those functions of communi ty life which 
were necessary for national defense." It specif i
cally ment ioned such things as schools, garbage 
col lect ion, waterworks, and hospitals; it d id not, 
however, ment ion day care. 

It was not unti l 1964 that money for ch i ld-
related programs was made available through 
the Economic Oppor tun i ty Act (EOA). This Act 
constituted " the war on poverty" and, although 
there was no specific language in it call ing for 
the establishment of programs for chi ldren, 
Project Headstart d id emerge f rom that legisla
t ion. The EOA was loosely wr i t ten; it gave the 
director authority to do virtually anything that 
he felt wou ld "he lp to el iminate poverty." A 
program was initiated to experiment wi th early 
chi ldhood development concepts and delivery 
systems. Virtually overnight, the idea of a 
"headstart" for needy chi ldren captured the 
public's imagination and early ch i ldhood legis
lation was on its way. 

ln-1965 the Congress passed the landmark Ele
mentary and Secondary Education Act. Here 
again, there was no specific statutory language 
establishing preschool or child development 
programs, but the law did provide substantial 
funds and flexibil i ty in two titles of the Act to 
allow any type of program development which 
a local education agency felt met the needs of 
students and the intent of the legislation. 

Title I of the Act was designed to assist educa
tionally deprived chi ldren in areas w i th a con
centration of low income families, and Title III 
was to develop innovative and imaginative solu
tions to education problems. A l though Head-
start funds were l imi ted, public pressure for 
child care services was increasing and educators 
were beginning to recognize the value and 
need for early intervent ion. Many school sys
tems, therefore, began using ESEA funds for 
preschool programs. 

In 1966 the Demonstrat ion Cities and 
Metropol i tan Development Act was passed and 
a federal program called Mode l Cities, designed 
to restore and upgrade impoverished neighbor
hoods, was established. In 1967 Congress 
amended the Social Security Act by adding the 
Work Incentive Program (Title IV-A) which pro
vided funds for chi ld care services. Al though 
these two new authorities provided money for 
chi ld care services, they were not specifically 
intended or designed for that purpose. 

In 1966 the Congress actually wrote Project 
Headstart into the Economic Oppor tun i ty Act, 
not because of the desire to help chi ldren or 
expand the program, but because of the practi
cal necessity of gett ing the legislation through 
the Congress. For, f rom its incept ion, the OEO 
was under intense criticism and pressure; and 
therefore pragmatic supporters felt that with 
key programs such as Headstart, legal services, 
and comprehensive health services specifically 
wr i t ten into the law, it wou ld be harder for 
members of Congress to vote against it. They 
were right! 

The history of Headstart has been wel l docu
mented. It has its supporters and detractors, but 
regardless of whatever it was and is, Headstart 
opened the door and paved the way for chi ld 
development legislation. It should be noted, 
however, that to this date, there is no specific 
federal authority exclusively wr i t ten providing 
comprehensive child development services to 
all ch i ldren; in 1971, President Nixon vetoed the 
only bill on this subject ever to emerge f rom the 
Congress. 

TIMING AND CIRCUMSTANCES ILLUSTRATED 

Getting a bil l signed into law can be diff icult, 
and often requires years of continuous hard 
work by legislators and other supporters. An 
outstanding il lustration of the diff icult path that 
a new idea must travel, and the complex factors 
involved in the final outcome is the story of 
child development legislation. 

To understand the evolut ion of chi ld 
development legislation in the Congress, it is 
necessary to go back to 1967, and look at a bil l 
introduced by Patsy M ink (D-Hawaii). Prior to 
that t ime, the Congress had never held an of f i 
cial hearing solely on the matter of chi ld devel
opment services in day care or preschool set
tings, although Headstart was discussed each 
t ime the OEO bill was considered. In 1967 Mrs. 
M ink contended that chi ld day care programs 
(Headstart included) had limitations which 
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could be corrected wi th addit ional funds. She 
expressed the feel ing that it was necessary to 
provide supplementary educational services 
and equipment in addi t ion to the basic services 
which were already available. Her bill called for 
an expenditure of $300 mi l l ion. 

Al though the bil l was introduced in 1967, it 
was not unti l 1968 that Dominick Daniels (D-NJ), 
then chairman of the House Select Subcommit
tee on Education, scheduled hearings on chi ld 
care. These were primari ly exploratory hear
ings, for few members actually knew much 
about the subject. The subcommittee conduct
ed several days of hearings, but took no action 
on the M ink bi l l . The hearings indicated that 
although many of the concepts Mrs. M ink pro
posed were valid, they were not as important as 
other, more basic needs which the Subcommit
tee discovered were not being met. Toward the 
end of 1968, Mrs. M i n k began to change her 
opinions and, together wi th other Democratic 
and Republican members of the Education and 
Labor Commit tee, began to develop new pro
posals; these were the first steps in the develop
ment of a comprehensive chi ld care bi l l . The 
M ink bill opened the door, but just as wi th Fed
eral aid to education legislation, 1968 was not 
the right t ime for passage. 

Congressman John Brademas ( D - l n d . ) 
became the chairman of the Select Education 
Subcommittee in August 1969. Wi th a deep per
sonal interest in chi ld care programs, plus an 
instinctive feeling that 1970 would be the year 
legislation in this area could attract popular sup
port, he along wi th 50 others, introduced the 
Comprehensive Chi ld Development bil l (a 
bipartisan bil l). Simultaneously in the Senate, 
Walter Mondale (D-Minn.) introduced an 
amendment to the Economic Oppor tun i ty Act 
which he called "The Headstart and Chi ld 
Development Act . " At the same t ime, Republ i 
can house members, led by John Dellenback (R-
Ore.), developed their own child development 
proposal. At this t ime, and by coincidence (but 
totally independent of the Dellenback effort), 
the Nixon administration was developing pro
posals to reform the welfare system; their pro
posal also contained provisions for day care 
programs. The administration's welfare reform 
b i l l , as it was being constructed, was to go to the 
Ways and Means committee. Dellenback and 
other Republicans on the Education and Labor 
committee thought that both Republican 
efforts should be combined, arguing that their 
commit tee could better address the specific 
matter of chi ld care. They attempted to per

suade the administration to split the welfare 
reform legislation into two parts, w i th chi ld care 
proposals going to Education and Labor, but 
they were not successful. The Dellenback pro
posal was introduced separately f rom the 
Administration's and wi thout the Administra
tion's approval or support. 

Since the Brademas and Dellenback bills were 
comparable, after months of hearings, a 
compromise bill was agreed upon which incor
porated the best features of each. At the end of 
1970, just before the adjournment of the 91st 
Congress, the Brademas subcommittee report
ed the first comprehensive chi ld development 
bi l l . It contained requirements for comprehen
sive programs for all urban and rural areas 
throughout each state, direct ing funds through 
a single state agency (with an exempt ion for the 
nation's six largest cities), and called for state
wide service plans. The bi l l received unanimous 
support in the subcommittee, but at the last 
minute a coalit ion of civil rights groups and 
labor unions opposed it because of its funding 
mechanism. This opposit ion and the lateness of 
the session caused no further action to be taken 
dur ing the 91st Congress. 

In spite of the fact that the time appeared to 
be right for congressional action, the circum
stances had changed. By 1971, the concept of 
early chi ldhood development and early inter
vent ion wi th a full range of services had appar
ently become accepted and no longer had to be 
sold; yet even with this achievement, the bi l l 
faced a very diff icult future. Non child care 
issues such as service, delivery mechanism, 
locus of operating responsibility, and methods 
of distr ibuting program dollars emerged as new 
problems which had to be reconciled before 
any legislation could be passed. 

In following legislation, it is important to 
understand the evolutionary process and to rec
ognize that factors other than those to which a 
bill is specifically directed (in this instance chil
dren) are often equally important, if not more 
important, to the outcome and final passage. 

To illustrate, the original bil l reported by the 
select subcommittee required a comprehensive 
state plan, which was to be composed of project 
plans and proposals which were to be devel
oped by individual communit ies. For t h e sake of 
simplifying the funding process, all plans wi th in 
a state were to be put into a single package, 
reviewed by the federal government, and 
funded at one t ime. It was felt that cities wi th in a 
particular state, work ing wi th the state, wou ld 
be better able to develop their own priorit ies 
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and plans for meeting them if they were 
required to develop a single comprehensive 
approach. 

It was in this context that the committee con
sidered exempting major cities with a popula
t ion of one mi l l ion or more and al lowing those 
six cities to be considered as "m in i states" for 
the purposes of the Act, and to develop their 
own plans. It was argued that New York City, Los 
Angeles, Chicago, Detroi t , Philadelphia, and 
Houston were so large and had so many com
plex problems that simply to develop a compre
hensive program in those communit ies would 
be a monumental task, requir ing, perhaps, that 
a major por t ion of the funds available to their 
states be spent just to carry out the cities' plans 
and consequently depriving the remainder of 
the state of needed funds. By al lowing those cit
ies to be considered as "states" under the dis
t r ibut ion formula, they would still have 
received a large share of the total allocation 
because of their populat ions, but the remaining 
areas of those states wou ld have received a 
greater share of the total dollars than otherwise. 
Asa result, funds would have been more equita
bly divided throughout the state. 

The concept was sound, but when the bill was 
considered again by the subcommittee, some 
members asked, " W h y one million? Don' t cities 
wi th populations of 500,000 or more have the 
same problems?" Agreeing that they d id , the 
subcommittee lowered the f igure to include cit
ies wi th a populat ion of 500,000 or more, and 
raised the total number of eligible "m in i states" 
to 19. The bil l was unanimously reported by the 
select education subcommittee and contained 
this provision. (Because a bil l may not be carried 
over from one Congress to the next, a new bil l 
had to be introduced when the 92nd Congress 
convened. It was anticipated that the b i l l , pre
viously unanimously passed by the subcommit
tee, wou ld be reintroduced.) 

Dur ing the period between the end of the 
91st and the beginning of the 92nd Congress, 
another bill was developed wi th considerable 
input by the civil rights-labor un ion coal i t ion. It 
differed f rom the subcommittee version in that 
states did not play a role; the cities became the 
major focal point as the state plan requirements 
and mini state concepts were el iminated. The 
bil l totally disregarded the concerns which had 
originally been addressed—that the major cities 
have so many unique problems that they should 
be treated separately. The new bill had no 
populat ion l imitat ion, and al lowed every city, 
county, village, or town to be eligible for funds 

and to deal directly wi th the federal govern
ment. It was on the matter of eligibil i ty (Who 
wou ld be eligible to apply for funds? and Who 
would have primary responsibility for program 
operation ?) that the confusion and distort ion of 
the problems of chi ld care development legisla
t ion began; they cont inue to this day. 

The confusion focused on the matter of who 
would receive program funds. Many felt that, 
unless the populat ion l imitat ion was eliminated 
and every jurisdict ion made eligible, it wou ld be 
a bill exclusively for big cities and states. The 
subcommittee was faced with the di lemma of 
resolving the original concept of treating large 
cities as states wi th the concern that unless the 
populat ion f igure was completely el iminated, 
most cities wou ld be ineligible. Once again, the 
subcommittee worked out a compromise which 
set a populat ion level of 100,000. Originally 
there were to be six "m in i states"; under the 
new compromise there were to be 95. The term 
"m in i state" was never used after that decision 
was made! 

The populat ion level, however, was merely 
one of the problems. Controversy also emerged 
over the actual delivery system and the entity 
which wou ld be responsible for developing the 
plan, submitt ing an application, and becoming 
the "p r ime sponsor." The delivery system 
became so complicated that many congressmen 
who were early supporters of the chi ld develop
ment legislation eventually changed their posi
tions and opposed the b i l l , arguing that wi th the 
new mechanism it wou ld be diff icult for any 
geographical area, regardless of size, to comply 
with the requirements. Many representatives 
could not even understand what the bi l l actually 
d id or how the delivery system actually worked. 

In the process of compromise, even a simple 
concept can become confused and complicat
ed when the pressures, pushes and pulls are 
great enough, and when attempts are made to 
satisfy the many vested interests involved. 

Circumstances, timing, personal interpreta
tions, vested interests, understandings, and 
misunderstandings all play a role in the final 
outcome of any legislative proposal. 

As opposit ion to the child development bi l l 
cont inued to grow, many congressmen argued 
that the new legislation was not needed. Some 
supporters of the bill contended that if the 
controversy became great enough, Headstart 
and, possibly, the Off ice of Economic Oppor -
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tunity could be destroyed. The fo l lowing chain 
of events illustrates why the 1971 version of the 
bill generated so much opposi t ion. 

June 2 1 , 1971. The select e d u c a t i o n 
subcommittee, as it had seven months earlier, 
unanimously reported a chi ld development bi l l . 
A l though it passed the subcommittee unani
mously, it was another matter when it reached 
the ful l committee. There were a variety of forc
es at work, all wi th dif ferent purposes. Some 
members wanted the bi l l as reported by the 
subcommittee in June, others wanted the bil l as 
reported in 1970, and still others wanted no leg
islation at all. 

September 8, 1971. The ful l Education and 
Labor Commit tee reported its version of the 
Economic Oppor tun i ty Act wi thout chi ld devel
opment provisions. 

September 9, 1971. The Senate passed an 
extension of the Economic Oppor tun i ty Act 
which contained a new Title V. This was the 
Senate's version of the Chi ld Development Act. 

September 14, 1971. The ful l Education and 
Labor Commit tee began consideration of the 
subcommittee child development bill reported 
on June 21. 

September 23, 1971. The ful l Commit tee 
passed the chi ld development b i l l , but did not 
f i le the explanatory report which normally 
accompanies every bi l l reported f rom a 
committee. 

September 29, 1971. Floor debate began on 
the House version of the Economic Oppor tun i 
ty Act. Because it appeared that the House 
wouId have to go to conference wi th the Senate 
on the EOA wi thout a posit ion on the chi ld 
development por t ion , the options were to 
(a) accept the Senate's chi ld development bil l 
as incorporated in Title V; (b) reject it com
pletely and have no chi ld development legisla
t ion ; or (c) reduce the scope of the Senate's 
chi ld development language. Because these 
options were unacceptable to most House sup
porters of the legislation, Congressman Brade-
mas decided to offer the subcommittee bil l that 
had been reported by the ful l commit tee wi th 
the 100,000 populat ion f igure, as an amendment 
to the EOA bill on the House f loor. Those 
opposed to the bi l l , knowing Brademas' intent, 
prepared an amendment to his amendment 
which reduced the populat ion f igure to 10,000. 
That amendment was accepted by the House. 

Dur ing the f loor debate, one member 
attempting to put the matter in perspective, 
argued against lowering the populat ion f igure. 

If we drop below the figure of 100,000to 25,000, 
we would be talking about 449 cities. If we go to a 
10,000 population figure, it is possible that over 
2,000 cities or counties or combinations of units 
of local government might submit applications 
directly to the federal government. It is conceiv
able that the federal government could receive 
applications for 10,000 to 40,000 facilities which 
do not yet exist. Simply trying to process all of the 
applications from an administrative standpoint is 
unmanageable. But more [important] than 
bureaucratic considerations, it does not bring 
about what we were striving for in the original 
bill: that is, coordinated child care/development 
activities on the local, state and federal levels. In 
the long run, I believe, opening up the door to all 
of these applications will not be in the best inter
ests of the children we are intending to serve 
through this legislation, and the complications 
that will result from the confusion will actually 
hurt them. 

The problems encountered by the bil l can be 
attr ibuted to the set of circumstances which led 
to the necessity of adding it, as an amendment, 
to the Economic Oppor tun i ty Act. However, it 
was the action of the House that day, more than 
any other factor, which created the climate for 
doubt and controversy and sparked some of the 
most violent opposit ion that many Capitol Hil l 
observers had ever seen. The opposit ion 
occurred because there was no bill report to 
explain the Committee's intent; there were no 
copies of the 53 page amendment available on 
the House f loor for members to read; because 
of the lack of t ime, there was little preparation 
or background information given to members 
pr ior to actual f loor debate; there were many 
confl ict ing lobbying efforts aimed at members. 
In short, there was confusion in abundance. 

October—November, 1971. The House-
Senate conference held nine sessions. 

Dur ing this period there was a most remark
able occurrence when a coali t ion of organiza
tions and individuals came together to oppose 
enactment of the b i l l , but for totally different 
reasons. Some early Republican supporters of 
the bil l changed their posit ion and opposed it 
because of what they believed was an unwork
able delivery system. Others opposed it be
cause of the projected cost, which they esti
mated at $20 bi l l ion. A th i rd group consisted, 
generally, of conservatives f rom both polit ical 
parties who opposed the bil l on the grounds 
that it was a total invasion of family l ife, which 
they felt wou ld "destroy the American system of 
values by forcing chi ldren away f rom their 
mothers." Their position was greatly helped by 
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the confused f loor action and the unavailability 
of adequate explanations of the bi l l . 

Dur ing the two months the bil l was in 
conference, members of Congress were inun
dated by mail f rom home districts support ing or 
opposing the legislation, under great pressure 
f rom national organizations and by the threat of 
a Presidential veto. The situation was such that 
there were people wi th very rational reasons 
opposing the bill and urging defeat of the bil l 
which emerged f rom the conference on one 
side, and the labor unions, civil rights, and chi ld 
development coalit ion using equally rational 
and very persuasive, emotional arguments urg
ing its passage on the other side. It appeared 
that everybody was lobbying for something 
(which is normal in Washington), but nobody 
appeared able to give definit ive answers. Con
sequently, most congressmen were left frustrat
ed. The bi l l , which just a few months earlier had 
unanimously passed the Select Education Sub
committee, now evoked highly emotional 
responses f rom all segments of society. 

The situation was compounded by the press. 
The first and possibly the most damaging article 
entit led "Ch i ld Development Bill is a Monstros
i ty" appeared in the Washington Star October 
24,1971. In it, the noted columnist, James J. Ki l -
patrick, declared: 

No other word suffices. Many observers had 
expected, as a part of plans for welfare reform, to 
see some bill enacted that would provide modest 
federal subsidies for a few day care centers in 
major cities. These had been vaguely envisioned 
as places where welfare mothers could leave their 
children while they went off to work. Instead, the 
House has approved a breathtaking, fullblown 
plan for the comprehensive development of chil
dren to the age of fourteen. It is the boldest and 
most far reaching scheme ever advanced for the 
sovietization of American youth . . . . 

Doubtless the contrivers of this nightmare had 
good intentions. In the context of a sovietized 
society, in which children are regarded as wards 
of the state and raised in state controlled com
munes, the scheme would make beautiful sense. 
But it is monstrous to concoct any such plan for a 
society that still cherishes the values (however 
they may be abused) of home, family, church, 
and parental control. This bill contains the seeds 
of destruction of middle America; and if Richard 
Nixon signs it, he will have forfeited his last frail 
claim on middle America's support. 

December 2, 1971. The Senate adopted the 
conference report 63 to 17. 

December 7, 1971. The House adopted the 
conference report by a close vote of 210 to 186. 

The bil l had been changed so much that many 
longtime supporters of the chi ld development 
concept reversed their positions and voted 
against the bi l l . Congressman Quie (R-Minn.), a 
longt ime advocate of chi ld development edu
cat ion, summed up the situation when he said, 
"The bil l is so unworkable that I wou ld rather 
see no legislation passed at this t ime than to 
have this bil l become the law of the land." 

December 9, 1971. The President vetoed the 
bi l l . 

December 10,1971. The Senate sustained the 
veto 51 to 36. (Two-thirds are necessary to 
override.) 

The goal of helping children, of doing some
thing which would enhance their capacity for 
living, became as controversial and sensitive as 
any issue that has ever come before the Con
gress. It was timing and circumstances, rather 
than children (the subject of the bill) that 
guided the destiny of the legislation. 

Child development legislation was seriously 
set back, and it was thought by many that it 
wou ld take years before any new legislation 
would pass the Congress and be signed by a 
President. 

January, 1972. The process began again when 
longt ime supporters of chi ld care legislation, 
Senators Mondale (D-Minn.) and Javits (R-NY), 
introduced separate bills aimed at correcting 
some of the "a l leged" deficiencies of the bil l 
vetoed by the President. 

Apri l 13, 1972. The Senate Subcommittee on 
Manpower , Employment and Poverty reported 
a compromise Mondale (D-Minn.) , Nelson (D-
Wis.), Javits (R-New York), Taft (R-Ohio) child 
development bill separate f rom the OEO exten
sion. On June 20,1972, the Senate voted 73 to 12 
to pass an amended, compromise chi ld devel
opment bi l l . 

February 17, 1972. The House passed an 
extension of the Economic Oppor tun i ty Act, 
but did not consider a child development bi l l 
comparable to the Senate's. Instead, the House 
expanded the Headstart program by including 
the " fee schedule" (a minor provision) which 
was part of the bil l vetoed the previous year. The 
House also doubled the Headstart authoriza
t ion level for the next fiscal year and specified 
that 10 percent of the enrol lment opportunit ies 
in the nation wou ld have to go to handicapped 
chi ldren. All of these provisions became part of 
the final OEO bil l signed by President Nixon on 
September 19, 1972. Al though the Education 
and Labor committee passed a chi ld develop
ment bill again in February, they fai led, as in the 
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previous year, to f i le the required report. As a 
consequence, the House took no action on 
chi ld development legislation thereby ki l l ing 
the legislation for the 92nd Congress. 

To this point , chi ld development had become 
so complex and controversial that many felt that 
nothing else could happen that wou ld create 
any further problems. But as a result of the 
expanded Headstart legislation, a new factor in 
the c o m p r e h e n s i v e c h i l d d e v e l o p m e n t 
controversy was added. The Education and 
Labor committee's report accompanying the 
OEO bill contained minori ty views, and 
although those views were not critical of the 
concept of child development, they did raise 
questions about the desirability and justif ication 
for expanding the Headstart program. More 
important, this was a signal that any future con
sideration of legislation on this subject wou ld 
have to address a new factor: the role of the 
publ ic schools rather than communi ty based 
organizations as program operators and prime 
movers. 

SUBSEQUENT ACTION 

Although Congressman Brademas and Senator 
Mondale introduced identical bills entit led the 
Chi ld and Family Services Acts of 1974, it was 
almost two years before either House even con
sidered the legislation again. In August, 1974, 
the Select Education Subcommittee of the 
House and the Subcommittee on Chi ldren and 
Youth of the Senate held two days of jo int hear
ings and heard f rom seventeen witnesses, but 
neither body took any action dur ing the 93rd 
Congress. 

In November, 1974, Albert Shanker, president 
of the American Federation of Teachers (AFL-
CIO), launched a vigorous campaign to per
suade Congressman Brademas and Senator 
Mondale to revise their bills to allow public 
schools to assume primary responsibility for 
preschool programs. Al though Shanker cam
paigned hard dur ing November, December, 
and January (1975), no revisions were made. 

In the 94th Congress, Congressman Brademas 
and Senator Mondale introduced the child and 
Family Services Act of 1975. Ten more days of 
joint hearings were held between February and 
July 1975 with 79 witnesses appearing before the 
committees. 

The issues in 1975 were virtually the same as 
those of three years earlier: the delivery system 
(whether the schools or publ ic non-prof i t com

munity-based organizations wou ld run pro
grams); whether profit making operations 
would be eligible for funds; the formula (how 
the funds wou ld be distr ibuted to each state); 
the type of socio-economic mix that wou ld be 
required; the extent to which funds would be 
earmarked to serve the handicapped chi ldren; 
and (certainly the most important) where the 
funds wou ld be found to pay for the new 
program. 

The witnesses appearing before the subcom
mittees included experts f rom the f ie ld, pro
gram operators, and a new and qui te vocal 
force—the feminists. Since the original bill was 
first considered, economic condit ions had 
changed considerably and more women were 
work ing than every before. There appeared to 
be a greater need for new chi ld care legislation 
than ever before. 

Witness after witness cited the pressing need 
for services. Their principal argument appeared 
to be that the number of women who were 
work ing was greater than at any t ime in the his
tory of the country; in fact, the statistic most f re
quently cited was that, f rom 1948 to 1973 work
ing mothers increased their numbers f rom 18 to 
44 percent. In actual terms, it was estimated that 
26 mil l ion chi ldren had work ing mothers, and of 
this total , 6 mi l l ion were under 6 years o ld . 

Between 1969 and 1972, the number of 
households headed by women increased by 60 
percent. There was a 14 percent increase in the 
number of work ing women who had chi ldren 
under the age of six; 54 percent of all female 
workers had chi ldren between the ages of six 
and sixteen; two thirds of the women in the 
work force were single, separated, divorced, 
w idowed, or had husbands who earned less 
than $7,000 a year. Witnesses argued that the 
sheer economics of today's wor ld forced 
women to work ; by necessity, they needed to 
f ind a place for their chi ldren dur ing work ing 
hours. Witnesses stressed that even if they could 
afford to pay (and many could not), there simply 
were not enough facilities or services available. 
This meant that even when services were availa
ble, they were often so expensive that it did not 
pay for a woman to work because of the large 
cost involved in chi ld care services. One witness 
claimed, "There is greater compet i t ion today to 
get a child into a day care program than there is 
to get a student into Harvard or Yale." 

Dur ing the first six days of hearings, the con
sensus among the 65 witnesses was hostility and 
opposit ion to any role f o r funding e l ig ib i l i t y , 
or participation of proprietary operations in , 
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child care services under the act. (This was de
spite the fact that many for-prof i t operations 
were and still are eligible to receive fund ing, 
although indirectly, f rom many federal pro
grams, as subcontractors or through purchase 
of service agreements.) The chief opposit ion 
f rom both members and witnesses, however, 
was to giving primary responsibility for program 
operations to the publ ic schools. Such a posi
t ion stemmed partly f rom opposit ion to 
Shanker, but also f rom fear that tradit ional pro
gram operators wou ld lose control . It appeared 
that a confrontat ion between Shanker and the 
Congress over the school pr ime sponsorship 
issue was inevitable, and Shanker was sched
uled to testify in early June. 

For more than a year, Shanker had been sell
ing his case not only to Congress but to union 
leaders throughout the nation. Suddenly, on 
May 6, 1975, the circumstances surrounding 
pr ime sponsorship confl ict took an unexpected 
turn. On that day the Executive Counci l of the 
AFL-CIO issued a statement on early chi ldhood 
education and child care programs which rep
resented a turn of 180° f rom their previously 
stated posit ion. The statement read in part: 

Prime sponsors must be responsible elected 
officials. The AFL-CIO believes that there is great 
merit in giving the public school systems this 
prime sponsorship role. 

In most communities, the school system would 
be the appropriate prime sponsor of the child 
care and early childhood development program, 
with the responsibility for planning programs, 
distributing funds, and monitoring programs. 
Where the school system is unwilling or unable to 
undertake this responsibility in accordance with 
federal standards, some other appropriate public 
or nonprofit community organization should be 
eligible. 

The AFL-CIO cont inued its total opposit ion to 
participation by for-prof i t operators. 

On June 5, Shanker appeared before a jo in t 
committee session, and the hearing turned out 
to be quite restrained. It is safe to assume that 
had the hearing taken place one month earlier 
(May 5), the atmosphere wou ld have been total
ly different. The AFL-CIO statement went a long 
way toward modify ing attitudes of commit tee 
members regarding a role for the publ ic 
schools. 

Another factor appeared to modify congres
sional attitudes that day and dampen further 
enthusiasm for the legislation as much as the 
AFL-CIO statement on the schools had done. 
The day before the Shanker hearing, the House, 

wi th its overwhelming Democratic majority, 
failed to override President Ford's veto of the 
Emergency Employment Appropriat ions Act. If 
that bi l l , which would have provided approxi
mately $5.3 bi l l ion to create a mi l l ion jobs could 
not be overr idden, then the prognosis for new 
chi ld development legislation appeared bleak. 

In spite of the pressing need to do something 
in the chi ld care area about which he felt so 
strongly, Senator Mondale asked one question 
at the Senate hearing, which to ld the whole 
story: 

We have a problem. There is a projected 
budget deficit of $68 billion; the President has 
said that there will be no new programs started by 
the federal government this year; he says that he 
will veto any legislation which establishes new 
programs; there is also a question of where the 
money will come from to finance this program; 
there are, at the present time, many agencies 
already providing similar services to those we are 
considering in this bill; and there is a growing 
conflict as to who should be responsible for these 
programs authorized under this legislation—the 
schools, or community based organizations. In 
view of these factors, what would you advise the 
Congress to do? Should we (a) take no action on 
this legislation this year, (b) come up with a mod
ified bill which provides technical assistance and 
training and some start-up costs, or(c) try to pass 
the best bill possible? 

In 1975, it appeared that the opponents were 
better organized and working harder than the 
proponents, who were silent and appeared to 
have given up the fight. 

In spring 1975, a reawakening of the 1971 
opposit ion to the legislation began, soon 
becoming as vicious and intense as any that had 
come before the Congress in recent years. The 
opposit ion appeared to be based upon hearsay, 
rumor, and innuendo—but mainly, fear; it 
reflected the "b ig l i e " that cont inued to grow. I t 
seemed that those who were opposing the bil l 
had never seen it, let alone read it. Many of the 
same arguments—such as those charging com
munal style l iving, the breakdown of the tradi
t ional family, and the sovietization of American 
chi ldren, that were used in 1971 attacks—were 
resurrected, plus a few new ones. 

Organizations spontaneously appeared 
throughout the country to fight " the growing 
menace" of the Chi ld and Family Services Act of 
1975. Fliers were distr ibuted. Ads were placed in 
newspapers, both in daily and shopping center 
editions. Ministers attacked the bi l l f rom their 
pulpits; newspaper and television editorials 
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seemed to be cropping up everywhere. In Con
gressman Brademas' district, the pressure 
against the bill cont inued to grow. It was inter
esting to note that editorial writers simply took 
the information f rom the fliers, and d id not 
bother to validate it before wr i t ing editorials. 
One sequence of events showed that the War
saw Union Times ran an editorial deplor ing the 
bi l l . The fo l lowing week, the Goshen News, in 
its October 22,1975 edi t ion, picked up the edi
torial verbatim and pr inted it in their "Wha t 
Others Say" section. On October 25, 26, and 27, 
1975 WSBT-TV in South Bend, Indiana ran the 
fo l lowing editorial five times a day, and on 
WSBT radio October 27,1975: 

Little Herbie Jones is ten. He belongs to Local 
53 of the American Federation of Children's 
Union. He's about to file suit against his folks 
because they forgot to take him to the zoo last 
week. The folks are a little upset because they've 
already been hit by a restraining order that says 
Herbie can't be forced to attend Sunday school. 
In a companion ruling, a judge says the parents 
will be in contempt of court if they make Herbie 
take the garbage out one more time. 

Sounds stupid, doesn't it? But that's the 
language of a congressional measure now on 
Capitol Hill that is part of the overall Child and 
Family Services Act. The bill is being cosponsored 
by Minnesota Senator Walter Mondale and Indi
ana's Third District Congressman John Brademas. 

The overall intent of the bill is to provide pro
tection for young people within the framework 
of the family unit. But buried in the measure are 
proposals that we feel threaten the family struc
ture itself. 

For example, the measure reads, "All children 
have the right of protection from, and compensa
tion for, the consequences of any inadequacies in 
their homes and backgrounds." Or how about 
this? "Children have the right to protection from 
any excessive claims made on them by their par
ents or authority." 

Another gem in the bill says, "Children have 
the right to freedom from religious or political 
indoctrination." 

In a paragraph that reads like a labor union 
contract, the bill proposes that children shall 
have the right to make complaints about 
teachers, parents, and others without fear of 
retaliation. 

And in their final stroke, the bill's authors sug
gest that "The government shall exert control 
over the family because we have recognized that 
the child is not the care of the parents, but the 
care of the state." 

While we recognize that some legislation may 
be needed to insure that children receive every 
opportunity possible for a decent start in life, we 

urge Congressman Brademas to seek the elimina
tion of these incredibly naive parts of the bill. 

After all, we wouldn't want anybody to think 
the Congressman hadn't been raised properly. 

The South Bend Tribune, Sunday, November 2, 
1975, contained an article in which Congress
man Brademas refuted these allegations. The 
article read in part: 

Congressman John Brademas has been the 
victim of a political "dirty trick" which apparently 
resulted in erroneous statements in a WSBT tele
vision and radio editorial about a bill Brademas is 
sponsoring. 

The dirty trick involves distribution of an 
unsigned leaflet attacking the proposed Child 
and Family Services Act and containing false 
statements about the intent of the measure and 
"children's rights" which it allegedly would 
provide. 

While the bill is controversial, it contains none 
of the "children's rights" sections quoted in the 
leaflet, and cited in the broadcast editorial and in 
newspaper editorials printed in Warsaw and 
Goshen. 

Brademas said Saturday that the leaflets were 
being circulated in northern Indiana in "a delib
erate effort" to spread false information in tactics 
similar to those of Watergate fame. 

"Never in my 17 years as a representative in 
Congress have I seen a more systematic, willful 
attempt to smear both me and my work in the 
House of Representatives," Brademas said. 

Quotations in the leaflet about so-called "chil
dren's rights" to "make complaints about 
teachers, parents and others without fear of rep
risals" appear nowhere in the bill. 

On November 8, 9, and 10,1975 WSBT-TV and 
WSBT radio aired the fo l lowing retraction: 

TV 22 recently aired an editorial dealing with a 
bill before Congress known as the Child and Fam
ily Services Act whose prime sponsor in the 
House is Third District Congressman John 
Brademas. 

In opposing the bill, we cited several provisions 
which we were led to believe were contained in 
the House measure. Those statements dealt with 
allegations that the bill somehow would take par
ental control away from the family and give it to 
governmental agencies, and that children would 
have legal recourse against undue demands by 
parents or other authorities. 

In fact, those specific provisions are not 
contained in the bill. The measure does contain a 
statement that the family is the primary and most 
fundamental influence on children and that ser
vices offered under the bill are intended to 
strengthen the role of the family and are pro
vided on a voluntary basis to parents who request 
them. 
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The information which formed the basis for our 
original editorial came from material put togeth
er by vigorous opponents of the bill . . . a group 
that Congressman Brademas claims is out to 
smear him through a campaign of political dirty 
tricks. 

Our editorial certainly was not intended to play 
into the hands of any group. We would never do 
that. It was simply a case of not doing proper 
research. For that we apologize. 

Because credibility is our business, it is 
important for us to be right. When we're not, 
we'll let you know. 

In spite of the retraction in Congressman Bra
demas' district, the word apparently failed to 
spread across the country. By December 1975, 
members of Congress were still receiving as 
many as 300 letters per week in opposit ion to 
the Brademas-Mondale bills. 

As 1975 came to an end and the bicentennial 
celebration began, the supporters of the child 
development legislation appeared content to 
let the opposit ion to this bill control the c i rcum
stances and, possibly, its future course. 

The circumstances surrounding the evolut ion 
of this legislation are unfortunate. The work 
done by the Congress recognized that child 
development was and is an area of great nat ion
al importance and need. Many things need to 
be done, but it appears that the obstacles which 
wi l l have to be overcome are so extensive that it 
wil l be many years before the damage done 
dur ing the last years is healed. Even if legislation 
is passed, it is questionable as to just how mean
ingful it wi l l be. The more compromises made, 
the more disclaimers wr i t ten, and the more the 
concepts are watered down to satisfy all inter
ested parties, the more doubts wil l be raised as 
to how much the legislation is actually needed. 
The future of child development promises to be 
as stormy as its past. 

As this chapter was being completed, it was 
impossible to wr i te an ending because of the 
uncertainties as well as the times and c i rcum
stances that prevailed. There was no way of pre
dict ing whether any bil l wou ld be reported 
f rom the Congress dur ing 1976 or wi th in the 
next five years. It was ironic that those who 
worked most closely on the legislation were 
certain that the 94th Congress wou ld be more 
receptive to legislation for chi ldren than any of 
the preceding Congresses. It was felt that the 
lines were drawn between the executive and 

legislative branches and that only the size of the 
majority wi th enough votes to override a presi
dential veto was necessary. 

In 1974 the Congressional leadership decided 
to wait unt i l there was an overwhelming major i
ty sufficient to override. The 1974 elections pro
duced that majority. Circumstances in 1974 also 
el iminated the strongest opponent to the 
legislation—President Nixon. There is no way of 
anticipating what President Ford's att i tude wi l l 
be on the merits of the issue of chi ld care or 
chi ld development should a bil l ever emerge 
f rom the Congress. What is clear, however, is 
that in spite of the majority in both houses of 
Congress, the pr ime issue determining whether 
legislation wi l l be passed or vetoed in 1976 is—in 
view of the problems this nation is facing 
because of inflation as well as the large federal 
budget def ic i t—money. 

The circumstances keep changing and chang
ing and changing and . . . . 

FINAL PRAGMATIC THOUGHTS 

It is not enough simply to " b e concerned." You 
must personally be involved. 

You cannot be all things to all issues. You must 
concentrate on the item that you want to 
change. You cannot be against defense expen
ditures one day, for cleaning up the environ
ment the next, serving on a PTA committee the 
day after that, and expect to make a difference. 

Pick your targets, study them thoroughly and 
try to understand what is possible to achieve. Do 
not focus on symbolism. Be concerned wi th 
substance, not fo rm. You can't buy anything 
with a "mora l v ictory." 

Be prepared to spend one, two, three or more 
years on a single undertaking with the possibili
ty that you may not w in everything (or anything) 
that you seek. 

Commitment is a word which we hear 
everyday, but commitment is more than a phi lo
sophical dedication to an idea or concept; it 
means t ime, effort, skil l, daring, sensitivity, 
patience, and money to be successful. 

You may want to change some things which 
are simply too large to tackle at one t ime or too 
large for one person. Work wi th others and take 
a piece at a t ime. Ult imately, your determina
t ion , timing and circumstances wi l l be the 
deciding factors in your success. 



A. B. HARMON 

The Kentucky Right to 
Education Litigation 

• Examination of Kentucky Revised Statutes 
regarding the education of exceptional chi l 
dren reveals that many laws have been passed as 
the result of the efforts of groups interested in a 
variety of handicapping condit ions. This writer 
became directly involved in this process when 
he was appointed legislative chairman of the 
Kentucky Federation of The Counci l for Excep
tional Chi ldren in January 1970. 

In 1970, the governor of Kentucky proposed a 
budget for the 1970-72 b iennium that contained 
no provision for increasing programs for excep
tional chi ldren. To counter that proposal, the 
Kentucky Federation of The Counci l for Excep
tional Chi ldren mounted an extensive legisla
tive effort. The federation organized ad hoc 
advisory and action committees, wrote pro
posed legislation and found sponsors for it, 
appeared before Senate and House commit
tees, lobbied for passage of the b i l l , saw the bil l 
successfully pass the House and Senate—then 
saw their efforts die with the governor's veto. 
The veto, however, was the result of a variety of 
political factors, not solely a rejection of the 
needs of handicapped chi ldren. In fact, the 
funding required to give life to the bil l for the 
handicapped would have come f rom dollars 
unspent if another simultaneous bill had been 
passed that wou ld have delayed school 
entrance to regular first graders. 

Despite the failure of the bill to be enacted 
into law, the Federation learned many impor
tant polit ical lessons, especially through expe
riencing the difficulties of br inging pressure to 
bear on elected representatives f rom diverse 
sources. In particular, the necessity to build a 
b roader base for leg is lat ive suppo r t f r o m 
among all groups interested in exceptional chi l 
dren became apparent. 

ORGANIZATION OF A COALITION 

Prior to October 1973 litt le formalized effort 
had been made to combine the energy of var
ious interest groups into united legislative effort 
for exceptional chi ldren. In that month , the 
Kentucky Commission on Children and the 
Youth Advocacy Project for Exceptional Chi l 
dren arranged a delegate assembly and invited 
all groups interested in legislative reform and 
new legislation for exceptional chi ldren to 
attend. Dur ing the session, the 23 groups who 
attended reviewed existing legislation to deter
mine needed revisions and to establish the need 
for new legislation. From this assembly a united 
group, focusing on goals of new and revised 
legislation appeared to have been born. 

D u r i n g the t ime b e t w e e n the de lega te 
assembly and the beginning of the 1974 biennial 
session of the Kentucky Legislature (January 
1974) the delegates shared the outcomes of the 
assembly wi th their parent organizations and 
gathered or lost support for the remaining legis
lative tasks. As the 1974 session of the legislature 
convened, the interested groups visible in the 
marble halls of the capitol were the Kentucky 
Federa t ion o f The C o u n c i l fo r Except ional 
C h i l d r e n , t h e K e n t u c k y Assoc ia t ion fo r 
Retarded Citizens, the United Cerebral Palsy 
Association of Kentucky, the Kentucky Associa
t ion for Specific-Perceptual Motor Disability, 
and several interested parents. 

Consideration of the proposed goals of the 
groups and the scope of their required activities 
occurred wi th clear awareness of the events of 
the 1972 session of the Ken tucky Genera l 
Assembly. A look at this legislative session leads 
to the most important part of this chapter. 

T h e h i s t o r y o f t h e 1972 sess ion o f t h e 
Kentucky General Assembly may be summa
rized by saying that two confl ict ing legislative 
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actions were passed; one gave unl imited expan
sion to p rograms fo r excep t i ona l c h i l d r e n 
where needed and the other l imited the growth 
of programs for exceptional chi ldren to 150 
uni ts (classes) in 1972 t h r o u g h 1974. This 
confl ict ing legislation led to a debate among the 
Governor, Superintendent of Public Instruc
t ion, and the Commissioner of Finance. A sum
mary of significant events subsequent to the 
legislations' passage is as fo l low: 
1. In the 1972 session, the Kentucky General 

Assembly passed the self generating for
mula bil l Senate Bill 103, which applied to 
the provision of special education for all 
exceptional chi ldren. Articles appeared 
throughout the state apprising the publ ic of 
the passage of the legislation and com
m e n d i n g b o t h the leg is la tu re and the 
administration for their progressive action 
in recognizing and providing for the educa
tional needs of all chi ldren in Kentucky. 

2. In March 1972, at the spring meeting of the 
Kentucky Federation of The Counci l for 
Except ional C h i l d r e n , the state schoo l 
superintendent encouraged special educa
t ion administrators to employ certif ied and 
qualif ied teachers as needed, since funds 
would be found for their classes. 

3. On July 18,1972, all school superintendents 
were told that the state department of edu
cation had a plan to reallocate funds f rom 
other categories in the M i n i m u m Founda
t ion Program for the requested special edu
cation units and that a rul ing as to the legal
i ty of such an ac t ion a l ready had been 
requested f rom the attorney general. 

4. On July 24,1972, the attorney general ruled 
that funds could be reallocated by the state 
school superintendent with the approval of 
the commissioner of f inance. In rendering 
this decision he pointed out that the Consti
tut ion and statutes stressed the responsibil
ity of the General Assembly to provide an 
efficient system of publ ic schools th rough
out the Commonweal th and that language 
in the state budget specified that the total 
appropriat ion for the Foundation program 
shall be measured by estimates pursuant to 
the statutes. It was his op in ion , therefore, 
upon consideration of the mandate of the 
implementing statutes concerning public 
education and the new language of the 
Special Education Law (S.B. 103), that the 
General Assembly intended to depart f rom 
any l imitation otherwise wri t ten into the 
state budget as to exceptional chi ldren, 

subject, however, to the total Foundation 
P r o g r a m a l l o t m e n t . I n o t h e r w o r d s , 
through S.B. 103 the lawmakers were pass
ing landmark legislation which would give 
equal status to programs for exceptional 
chi ldren but l imited funding (authorizing a 
specific number of growth classes). 

5. On August 2, 1972, the commissioner of 
f inance ruled differently. He held that the 
attorney general's opin ion did not accu
rately re f lec t the i n ten t o f the Genera l 
Assembly and that the Appropriat ions Act, 
which provided for 150 new units only, took 
precedence over S.B. 103. Therefore funds 
for 150 units only wou ld be approved. 

6. On August 4,1972, all local superintendents 
we re sent a le t ter adv is ing t h e m of t he 
decision of the commissioner of finance 
and informing them that a formula wou ld 
be developed to allot the 150 units in a fair 
and equitable manner. By this date, how
ever, the majority of the school districts had 
already contracted for additional special 
education teachers. At this point , numer
ous special interest groups concerned wi th 
exceptional chi ldren, school administra
tors, teachers, and parents began to meet to 
consider what might be done to alter the 
commissioner's decision, and, if noth ing, to 
give consideration to the f i l ing of a federal 
law suit. 

7. On August 14, 1972, representatives f rom 
the Kentucky Federation of The Counci l for 
Except iona l C h i l d r e n , the C o u n c i l f o r 
Retarded Citizens, the United Cerebral 
Palsy Association of Kentucky, and inter
ested citizens sent a letter to the governor 
requesting a meeting to discuss the matter. 
(This group of loosely connected organiza
tions which at the t ime operated on an ad 
hoc basis ultimately became the nucleus of 
the A c t i o n C o m m i t t e e fo r Except ional 
Chi ldren. This was also the beginning of the 
group effort that pursued the litigation.) 

8. On August 18, 1972, the meeting was held 
wi thout the governor, who was i l l . In at
tendance at the meeting were the commis
sioner of f inance, the commissioner's legal 
adviser, the governor's assistant, the state 
school superintendent, and representatives 
of several concerned organizations. 

The results of this two hour meeting were 
negative. The commissioner remained in 
disagreement with the rul ing of the attor
ney general; no monies would be trans
ferred f rom other categories, and appro-
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priated funds would be distr ibuted on an 
equal basis to fund , at least partially, all new 
units for which contracts had been made. 
This meant that any new special education 
units wou ld be funded 40% by the state and 
60% by local districts, as opposed to 100% by 
the state, as wou ld have been the case if S.B. 
103 had been implemented as passed. The 
school districts were to ld , however, that if 
they had ESEA Title I monies, those funds 
could be used to make up their 60%, 
although by so do ing, they wou ld have to 
drop any projects for which that money was 
originally intended. 

M a n y p e o p l e ( i n c l u d i n g legis lators) 
interpreted accounts of the meeting to 
mean that the state was wi l l ing to pay 40% of 
t h e cos ts o f t h e n e w u n i t s . O n t h e 
contrary—these were not addit ional funds, 
but merely the amount previously set for th 
in the budget. Moreover , Title I funds were 
already being used at this t ime to provide 
programs for exceptional pupils, because of 
a l imitation of state funding and a shortage 
of classes throughout the Commonweal th . 
The shifting of Title I funds to cover the loss 
of state funds for exceptional pupils meant 
that remedial reading, remedial math, and 
other compensatory classes wou ld have to 
be reduced. (Since the supplanting concept 
was a new doctr ine locally and not ful ly 
implemented, the legality of this shift was 
never questioned. Under present Title I 
rules, however, such an action wou ld be 
illegal.) 

9. On August 18, 1972, immediately after the 
meeting, another letter was sent to the gov
ernor to request a personal meeting in the 
hope of obtaining a solution or his assist
ance, at least. It was felt that every effort 
should be made to work wi th the adminis
trat ion and the department of education to 
solve the problem before the possibility of 
federal legal action was further consid
ered. 

10. On September 11,1972, a meeting was held 
wi th the governor which produced no basic 
change in the s i t ua t i on . M o r e o v e r , t he 
group was unable to obtain any assurance 
that the situation would change in 1974 or 
that weighted units (another alternative for 
funding) wou ld be considered. It further 
learned that it wou ld be financially impossi
ble to implement the 1970 mandatory edu
cation bil l which prov ided: 

By July 1, 1974, all county and independent 

boards of education shall operate special educa
tion programs to the extent required by, and pur
suant to, a plan which has been approved by the 
State Board of Education after consideration of 
the recommendations from the State Task Force 
and the Human Resources Coordinating Com
mission and Council. If any county or indepen
dent board of education has failed to operate and 
implement special education programs in accor
dance with the aforesaid plans, the application of 
said county or independent board of education 
for minimum foundation payments may be con
sidered insufficient. (Sec. 157.224, KRS) 

Further, in response to a request f rom 
State Superintendent Wendel l Butler to 
clarify the intent of the act, the state attor
ney general wrote that since the act con
tained the word "shal l , " it was his op in ion 
that it was mandatory for " local boards of 
education to operate special education 
programs for exceptional chi ldren by July 1, 
1974." (February 11,1970) 

THE DECISION TO LITIGATE 

After encounter ing such "br ick walls," various 
groups and individuals met informally to con
t inue to consider the possibility of legal action. 
By this t ime, every effort had been made to ob
tain an equal educational opportuni ty for ex
ceptional chi ldren through legislative efforts, 
through negotiations related to those legislative 
efforts and through the cooperation of " m e n in 
power." Since all of these approaches had 
fai led, this informal coal i t ion agreed to organ
ize, employ legal counsel, seek financial sup
port and bring legal action against the Kentucky 
state board of education and the superintend
ent of publ ic instruction, an unprecedented ac
t ion in Kentucky, although one encouraged by 
similar action in other states. (It should be noted 
that this action marked the first formal partici
pation of a federation of The Counci l for Excep
tional Chi ldren in a legal action against a board 
of education.) 

The group considered incorporat ing for the 
purpose of f i l ing legal action against the state, 
but when legal counsel pointed out that all 
members were or could become members of an 
incorporated group, it was decided to organize 
for action as a representative committee. A 
chairman, a secretary, and a treasurer were 
elected at the initial meeting and policies, 
procedures and operational plans were soon es
tablished. Requirements for group membership 
in the committee included agreement to sup
port the legal action financially, to name and 
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maintain a delegate to the commit tee, and to 
identify a chi ld f rom the interest group whose 
parents would allow the chi ld to be a plaintiff in 
the suit. After the decision to formalize the 
group, there was immediate action to do so; 
shortly thereafter sufficient funds were raised to 
hire an attorney. The organizations that u l t i 
mately jo ined the Act ion Commit tee for Excep
t i ona l C h i l d r e n i n c l u d e d the Ken tucky 
Federation of The Counci l for Exceptional 
Chi ldren, the Kentucky Association for Re
tarded Chi ldren, the Owensboro Counci l for 
Retarded Chi ldren, the Counci l for Retarded 
Chi ldren of Jefferson County, the United Cere
bral Palsy Association of Kentucky, the Ken
tucky Parents of Chi ldren wi th Communicat ion 
Disorders, the Jefferson County Association for 
Chi ldren wi th Learning Disabilities, the Cere
bral Palsy School of Louisville, the Greater 
Louisville Counci l for the Hearing Impaired, 
and the Northern Kentucky Association for Re
tarded Chi ldren. 

On March 23, 1973, the Act ion Commit tee 
first reviewed a draft of the legal brief that was to 
be revised and finally f i led on September 12, 
1973, in the Uni ted States District Court , Eastern 
District of Kentucky at Frankfort. A l though re
search on the draft was done by the group's at
torney, advice was obtained f rom the University 
of Kentucky Law School (Robert A. Sedler); The 
National Center for Law and the Handicapped, 
Inc., South Bend, Indiana (Bob and Marcia 
Bergdorf); and The Counci l for Exceptional 
Chi ldren (Alan Abeson). 

THE LITIGATION 

The Kentucky Association for Retarded 
Children et at. v. Kentucky State Board of Educa
tion et al. (Civil Act ion No. 435 E.D., Ky., f i led 
September 12,1973) is the class action right to 
education suit that was finally f i led against the 
Kentucky board of educat ion, the state superin
tendent, and the Fayette County board of edu
cation and its superintendent. The suit was 
brought specifically on behalf of "except ional 
ch i ld ren" who met the statutory def in i t ion to be 
so categorized and who were 

(1) excluded from the public schools of the 
state of Kentucky; (2) excused from attendance 
at public schools of the state of Kentucky; 
(3) otherwise denied education or training suita
ble for their condition in the public schools of the 
state of Kentucky; (4) or otherwise denied edu
cation or training suitable for their condition by 
agencies or instrumentalities of the state of Ken
tucky, and consequently have been (a) denied a 

free publicly supported education suited to their 
needs . . . or (b) are enrolled in certain 'pro
grams' which do not provide education suited to 
the children's needs. 

Nine school age chi ldren involved singly or 
mult iply wi th mi ld , moderate or severe mental 
retardation; blindness; deafness; physical han
dicaps; speech defects; or immaturity coupled 
wi th a lack of communicat ive skills were the 
named plaintiffs. The Fayette County board of 
education was named in the suit as representa
tive of the approximately 190 county and inde
pendent school districts in Kentucky. 

In essence, the complaint argued that free 
publ ic educat ion, where the state has under
taken to provide it, is a right that must be made 
available to all on equal terms. It was alleged in 
the suit that deprivation of that right w i th regard 
to the plaintiff chi ldren was a violation of the 
equal protect ion clause of the 14th Amendment 
of the US Consti tut ion. Specific issue was taken 
w i t h Ken tucky statutes that r e q u i r e d local 
school boards to exempt f rom compulsory edu
cation chi ldren "whose physical or mental con
d i t i o n prevents or renders inadv isab le at
tendance at school or application to study" and 
any chi ld " w h o is deaf or bl ind to an extent that 
renders h im incapable of receiving instruction 
in the regular elementary or secondary schools, 
but whose mental condi t ion permits applica
t ion to study." In the case of deaf or b l ind chi l 
dren who are in the latter category, the state 
superintendent "may cause such chi ldren to be 
enrol led at the Kentucky School for the Blind or 
the Kentucky School for the Deaf." 

The c o m p l a i n t also charged that those 
ins t i t u t i ons were " e x t r e m e l y secret ive and 
refused to accommodate all the chi ldren who 
w ished to a t t end t h e m " resu l t ing in a to ta l 
denial of a publ ic education for some of those 
chi ldren. It was further charged that the statu
tory planning requirement: "by July 1,1974, all 
county and independent boards of education 
shall operate special educational programs to 
the extent required by, and pursuant to a plan 
which has been approved by the State Board of 
Education "actually gave the state board" com
plete discretion . . . to approve a plan which 
provided for no programs for any of the classes 
of chi ldren represented by the plaintiffs herein 
or which fails to provide for all the classes of 
chi ldren represented by the plaintif fs." 

The plaintiffs also charged that the exclusion 
of exceptional chi ldren f rom publ ic school was 
arbitrary, capricious, and irrational, and that it 
constituted invidious discrimination. Further it 
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was argued: 

There is no compelling state interest nor even 
any rational basis justifying the defendants' 
exclusion of the plaintiff children. In addition, 
any classification imposed upon the plaintiffs is 
suspect in that they have been saddled with such 
disabilities, subjected to such a history of pur
poseful unequal treatment or relegated to such a 
position of political powerlessness as to com
mand extraordinary protection from the majori-
tarian political process. 

Charges were also made that in the process of 
excluding chi ldren f rom publ ic school, little or 
no procedural due process was provided to the 
plaintiff chi ldren or to their families. 

Included in the claims for relief sought were 
the fo l lowing: 

1. The court wou ld issue declaratory judge
ments that once Kentucky had undertaken 
to provide public educat ion, it must be made 
available to all chi ldren "regardless of their 
physical, mental, or emotional cond i t i on " 
and that all school districts must provide pro
grams for these chi ldren. 

2. The court wou ld declare unconstitut ional 
that law which classified some chi ldren as in 
capable of benefi t ing f rom education. 

3. The court wou ld declare that provision of 
education to deaf or b l ind chi ldren in the 
state residential schools is not satisfactory. 

4. The court wou ld declare that no chi ld may be 
excluded f rom regular school programs on 
the basis of classification as " incapable of 
participating in the regular p rogram" w i th 
out providing to the chi ld and his parents ful l 
hearing and timely and adequate review of 
his status. 

5. The court wou ld issue a permanent injunc
t ion requir ing the state and its district to 
develop plans to serve all plaintiff chi ldren 
and their class by September 1974 as a condi
t i o n to rece ive m i n i m u m or o the r state 
funds, to identify all chi ldren, and to estab
lish a ful l hearing and timely review proce
dure for all chi ldren "considered by school 
officials to be incapable of participating in 
the regular program of instruct ion." 

6. The court would appoint a master. 

On October 24,1973, the state in its answer to 
the complaint offered nine defenses to plain
tiffs' charges and requested the court to dismiss 
the suit. Among the defenses presented by the 
state were: 

1. That the state was presently "endeavor ing to 
obtain additional and improved educational 
services for exceptional ch i ld ren. " 

2. That the state d id not have equal obl igation 
" t o provide a free public education to all 
ch i ld ren. " 

3. That " t h e 1974 Genera l Assembly w o u l d 
enact leg is la t ion and a p p r o p r i a t e funds 
which wil l have a direct bearing upon the 
claims asserted by plaintiffs in this act ion." 

4. That " the complaint fails to state a claim 
upon which relief can be granted." 

Once the suit was f i led, extensive activity 
began inside and outside the court. Wi th in the 
court , interrogatories (extensive lists of ques
tions about the issues being litigated) were f i led 
by both sides. Outside the court , the action 
committee was receiving advice to withdraw 
the class action port ion of the suit; to l imit the 
entire action to the state board of education and 
the state superintendent of public instruction, 
thus releasing the representative local Board of 
Education and the representative local school 
superintendent; or to settle via a consent agree
ment out of court rather than to bring the case 
to trial. 

THE CONSENT AGREEMENT 

The action committee considered two chief fac
tors that finally led to a decision to agree to an 
out of court settlement. First, it was obvious that 
the pending l it igation hung over the 1974 ses
s ion of the state leg is la ture l i ke Damoc les ' 
sword. The lawmakers, wi th the urging of the 
superintendent of publ ic instruction and the 
consent of the governor, passed open ended 
f u n d i n g for excep t i ona l pup i l s ' p rograms. 
Moreover , wi th the assistance of the action 
committee the legislature rewrote the exclusion 
law to require that every excluded pupi l must 
receive at least the services of a home instructor. 
Finally, they upgraded the certif ication require
ments of teachers of exceptional pupils. 

The second factor was the fact that the legal 
counsel for the defendants was a former gover
nor, the father of a handicapped chi ld , and a 
person who communicated openly wi th the 
legal counsel of the plaintiffs. The rapport that 
characterized the relationship between counsel 
communicated the willingness of the defendant 
(a) to agree that the handicapped were being 
d e n i e d a f ree p u b l i c s u p p o r t e d e d u c a t i o n , 
(b) to conduct an annual screening process to 
locate the handicapped, and (c) to enforce the 
provisions of the 5 year plan, including provi
sion of due process hearings. Thus, t ime, legisla
t ive a c t i o n , and the apparen t agreements 
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achieved wi th the plaintiffs led to the conclu
sion tha t an o u t o f c o u r t se t t l emen t w o u l d 
achieve our goals, cause less injury to the pride 
of the defendants, and be less costly. 

A l t h o u g h n o t a d e c i d i n g n o r e v e n an 
influential factor in the settlement, the fact that 
dur ing the life of the lit igation several of the 
persons involved were targets of direct or indi 
rect punit ive action must be ment ioned. For 
example, members of college faculties were 
reached through their presidents, deans, or 
department heads and advised to disassociate 
themselves wi th the l i t igat ion; a staff member of 
one of the participating agencies was f i red; the 
superintendent of a publ ic school employee 
active in the suit was called by a high state edu
ca t ion o f f i c ia l w i t h a request to l im i t t he 
employee's activities because he was trying to 
" r u n the state department of education and 
cause changes that couldn' t be f inanced." 

On N o v e m b e r 12, 1974, Federal D is t r i c t , 
Judge Mac Swinford entered a judgment in the 
case of Kentucky Association for Retarded 
Children eta/, v. Kentucky State Board of Educa
tion et al. The judgment approved a consent 
agreement f i led by all parties to the lawsuit 
which the judge noted "sets forth a compre
hensive p rogram" for implement ing educa
tional oppor tun i ty for exceptional chi ldren in 
Kentucky. The terms of the agreement required 
that the state board of education enforce all 
state laws and regulations, as well as the consent 
agreement itself throughout the state, wi th par
ticular attention towards the 5 year plans for 
special education submitted by local districts. 
The state board agreed to w i thho ld state educa
t ion funding f rom any district not making a 
good faith effort to provide for the needs of 
exceptional chi ldren pursuant to its particular 5 
year plan. 

In a d d i t i o n , t he b o a r d was r e q u i r e d to 
establish guidelines by which all local school 
districts wou ld identify exceptional chi ldren not 
presently enrol led in their district. Local districts 
were r e q u i r e d to n o t i f y the parents o f the 
child's right to an adequate education and to 
communicate such notif ication and identif ica
t ion to the state board. A modi f ied hearing 
procedure was provided under the agreement 
through which parents of an excluded chi ld or a 
child for whom no local program exists wi l l 
receive informat ion concerning all available 
programs for their chi ld, and concerning the 
local school district's responsibilities regarding 
the ch i l d ' s e d u c a t i o n . A m o d i f i e d r i gh t o f 
appeal is provided to such parents in the event 

their chi ld is not provided a local program, in 
order to coordinate various special education 
programs available for the child outside the 
state. 

RESULTS OF THE AGREEMENT 

After the consent agreement was approved, it 
appeared tha t , fo r t he f i rs t t i m e , t he state 
d e p a r t m e n t o f e d u c a t i o n began to take 
seriously the needs of exceptional pupils and 
the voices of their advocates. The state superin
tendent reminded all school attendance of f i 
cers and superintendents that truancy laws ap
pl ied to exceptional chi ldren as well as 
nonhandicapped chi ldren since it was implicit 
in the settlement that exceptional chi ldren are 
covered by compulsory attendance laws. He 
further to ld local superintendents that they 
must provide for all and that state funds would 
be available for the employment of qualif ied 
teachers in all areas of exceptionality. 

Members of the action commit tee feel that 
another major impact of the consent agreement 
was that it compelled the state board of educa
t ion to align its work wi th the results of this and 
other litigative efforts across the nation. Clearly, 
the f i l ing of the suit caused the state superin
t e n d e n t to rev iew o the r legal p roceed ings 
across the nation as they benefited exceptional 
pupils. 

Shortly after the initiation of the suit, the 
superintendent of public instruction and the 
state board of education elevatede the division of 
special education to the status of bureau of 
exceptional chi ldren (July 1,1974), providing a 
new bureau chief, addit ional staff, and new 
office quarters. In establishing the bureau for 
exceptional chi ldren, the superintendent went 
back to a law passed in 1970 which required that 
such an agency be established but failed to pro
vide funds for that purpose. It was interesting to 
note that whi le a former superintendent of pub
l ic i ns t ruc t i on and t w o p rev ious gove rno rs 
could f ind no funds to establish the bureau, 
somehow in January 1975 it was accomplished 
wi thout enabling legislation. 

One of the immediate effects of the consent 
agreement was its inclusion in new state regula
t ions, directives, and in the state plan required 
by the Bureau of Educat ion for the H a n d i 
capped of the US O f f i c e of Educat ion (P.L. 
93-380)for Kentucky's cont inued receipt of fed
eral funds for the education of handicapped 
chi ldren. Specifically, included in the state plan 
was the fo l lowing: 
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Because of this State's previously adopted 
commitment to provide full educational oppor
tunities to all handicapped children of compul
sory school age as exemplified in the Consent 
Agreement, approved by the Court in Civil 
Action No. 435, titled Kentucky Association for 
Retarded Children, eta/., v. Kentucky State Board 
of Education, et al the State Board's policies 
and procedures regarding expenditures of state 
and local funds for programs for exceptional chil
dren are directed at meeting this commitment. 
Policies and procedures regarding expenditures 
of federal funds under this Act are directed at 
meeting the commitment of providing full edu
cational opportunities to all handicapped chil
dren and youth. 

A d d i t i o n a l spec i f i c po l ic ies focus ing on 
nonexclusion, due process, least restrictive 
alternative placement pr inciple, and nondis
criminatory evaluation and placement are now 
included in state regulations. 

The A c t i o n C o m m i t t e e fo r Except iona l 
Chi ldren, via the law suit, accepts responsibility 
or credit for all of the above accomplishments. 
At first, the commit tee was disappointed at not 
being subpoenaed to testify as was originally 
planned, nor to see the defendants confronted 
in court and thus to gather publicity on behalf of 
exceptional chi ldren. Wisdom prevailed, how
ever, as victories were assessed dur ing the long 
period of the pending l it igation. Members of 
the committee found it necessary to explain 
many things to their respective organizations 
about the gains and losses of the lit igation and 
subsequent consent agreement. (The total cost 
of the legal act ion, including two lawyers' fees 
was $12,353.52.) 

The Act ion Commit tee for Exceptional Chi l 
dren has cont inued to meet and to assume the 
role of advocate. Since it holds ready a planned 
course of action (l it igation), it needs only a 
reluctant board or a denied chi ld to reenter the 
court and test the agreement. The Commit tee is 
also pursuing publ ic dissemination of the agree
ment through the press and through the pub l i 
cation of a pamphlet. 

IMPLICATIONS OF NEW POLICIES 

For children. For the first t ime, exceptional chi l 
dren in Kentucky are assured their right to an 
educa t i ona l o p p o r t u n i t y at state and local 
expense, a right which nonhandicapped chi l 
dren have long enjoyed. It means also that chi l 
dren are coming to school, staying in school, 
and are al lowed to feel "I am someone." 

For practitioners. T e a c h e r s , t h e r a p i s t s , 
clinicians, consultants, supervisors, and admin
istrators now have support, " c lou t , " d i rect ion, 
and an opportuni ty to educate. They can dem
onstrate that Kentucky's handicapped citizens 
can become productive citizens and can take 
their r ightful place in society. Educators now 
have the professional obligation to monitor the 
quality of educational offerings for exceptional 
pupils, to update the certif ication requirements 
of teachers, and to improve the undergraduate, 
graduate, and inservice training programs of 
teachers of exceptional pupils. 

For parents. Parents in both the populous and 
the r e m o t e areas of t he state n o w have an 
instrument, a method, a legal provision to use if 
and when education programs are denied their 
exceptional chi ld or when services offered do 
not meet the needs of their chi ld. 

For other groups. O t h e r g roups such as 
Councils for Retarded Citizens, United Cere
bral Palsy Associations, can now leave the direct 
provision of education for handicapped chi l 
dren to the public sector, and turn their atten
t ion to ful f i l l ing other advocacy responsibilities. 

Whi le the consent agreement requires only 
educational opportunit ies for exceptional pu
pils, these chi ldren are also in need of occupa
tional and physical therapy services, audiologi-
cal services, med ica l services, p ros the t i c 
services, special transportation services, special 
physical adaptations, as wel l as counseling and 
other ancillary services often not provided 
under education programs. These groups must 
c o n t i n u e to d e m a n d that such services be 
included as a part of educational programs for 
all exceptional chi ldren. 

A Personal Note 

In conclusion it can be said that the committee 
was initially delayed in the litigative process by 
not hav ing legal counse l fu l l y i n f o r m e d on 
exceptional children's programs and needs, and 
the required legal knowledge to bring a suc
cessful lawsuit. In other words, much t ime was 
spent (but not lost) in our "educat ing" our legal 
counsel, and in our counsel educating us about 
the legal process. However, as a result of our 
m u t u a l e f fo r ts , we are now more k n o w l 
edgeable; we now have a local lawyer trained so 
that reentry to the courts is already planned and 
easily accessible. If the task were to be done 
again, I wou ld press harder as a plaintiff, require 
more attention to the pursuit of the case by the 



KENTUCKY LITIGATION 311 

lawyer, rely more heavily upon the governmen
tal relations unit of The Council for Exceptional 
Children and upon the National Center for Law 
and the Handicapped. Nonetheless, what has 
been reported was a most rewarding human ex

perience: to have been a part of the greatest 
growth of programs for exceptional pupils in 
the Commonwealth and to see these excep
tional citizens be given an equal educational 
opportunity for the first time. 



DAVID P. RILEY 

The Ins and Outs of Legislative 
Reform: Vermont's S. 98 

• Legal reform, whether created by judicial or 
legislative action, usually encompasses a myriad 
of philosophical, political, and economic issues. 
The resulting policy develops out of a process 
involving the interaction of many individuals, 
groups, and circumstances, both inside and out
side the courtroom or the legislative chamber. 
To understand and conceptualize the nature of 
the legal reform process in an area as complex as 
education for the handicapped is a difficult task. 

On March 13,1972, Governor Deane C. Davis 
of Vermont signed into law a bill which set in 
motion a plan to guarantee an education to all 
handicapped children in the state. Adoption of 
the law was the culmination of more than two 
years of lobbying efforts by a statewide organi
zation of parents and professionals. A post hoc 
study of that reform movement was conducted 
in an effort to gain insight into how one group 
of citizens effectively worked through the legis
lative process. 

LEGISLATIVE HISTORY 

Vermont's legislative chronology of support for 
the education of handicapped children mirrors 
the history and trends affecting that group na
tionally. During the early 1800's the General As
sembly passed legislation providing for the edu
cation of the deaf, dumb, and blind. In 1872 an 
annual expenditure of up to $2,000 was autho
rized for the training and instruction of some of 
the state's handicapped at the Massachusetts 
School for the Idiotic and Feebleminded. The 
Brandon Training School was established in 
1912 by an Act to Provide for the Care, Training, 
and Education of Feebleminded Children. All 
these laws were implemented with a greater 
emphasis on institutionalization than on educa
tion. The first Vermont law enabling the depart

ment of education to provide special education 
facilities and instruction for handicapped chil
dren was passed in 1953. 

The greatest proliferation of publicly sup
ported special education programs following 
the passage of the 1953 act came in the field of 
mental retardation. Three years after the imple
mentation of the act's provisions, 12 special 
classes were opened for the mentally retarded 
with a total enrollment of 191 children. By 1960, 
the number of such classes had almost doubled 
and 310 children were being served. In reality, 
these classes were quasipublic. They were or
ganized and operated, consistent with the regu
lations and standards set by the department of 
education and the division of special education, 
by the Parents and Friends Organization, which 
was later to become the Association for Re
tarded Children. 

In the mid 1960's, the state legislature 
amended the original act of 1953 in two signifi
cant ways. Where the 1953 law had established it 
as the policy of the state "to provide equal edu
cational opportunities for all educable chil
dren in Vermont," a 1965 amendment deleted 
the qualifier educable. The beneficiaries of this 
change were those individuals classified as 
trainable mentally retarded. At the same time, 
the learning disabilities movement was matur
ing across the country and beginning to take 
hold in Vermont. The efforts of the state's newly 
formed Association for Learning Disabilities re
sulted in an additional amendment to the edu
cation of the handicapped law in 1967. The Act 
to Aid Children with Learning Disabilities pro
vided $93,000 to support the creation of local 
professional teams for the diagnosis and educa
tion of learning disabled children. 

With the growth of programs such as these 
and a reorganization of public school systems in 
1966, the role of the state's division of special 
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VERMONT'S S.98 313 

education expanded dramatically. Whi le the 
state greatly control led the pace of program de
velopment through its reimbursement practi
ces, local districts became more involved in the 
assessment and placement of chi ldren as wel l as 
in the supervision of their own special educa
t ion programs. The division of special education 
then shifted its operating role to one of consult
ancy and coordinat ion, and its t i t le was changed 
to reflect these new demands and foci . 

Renamed the Division of Special Educational 
and Pupil Personnel Services, the division was 
charged wi th ensuring " that a program of com
prehensive pupil services . . . . and a ful l range 
of instructional opportunit ies for chi ldren wi th 
handicapping conditions is implemented for 
pupils in Vermont schools" (State Board of Edu
cation, 1968, p. 11). The law under which pro
grams were being of fered, however, remained 
permissive, and state fiscal support, whi le grow
ing incrementally since 1953, was fail ing to keep 
pace with the demands being made both by the 
amendments to the law and by a growing public 
awareness. 

FIRST EFFORTS AT REFORM: H. 314 

On Apri l 1, 1969, State Representative John 
Alden of Woodstock introduced H. 314. This bi l l 
wou ld have substantially altered the 1953 statute 
and established, administratively and fiscally, a 
service delivery system modeled after that legis
lated in Illinois. The idea for the bill surfaced af
ter Alden (1974) had read a Congressional Rec
ord article which pointed out the education of 
the handicapped law in Ill inois as being the 
"best in the nation at the t ime . " 

Alden obtained a copy of the law and submit
ted it to the legislative counsel's office for 
appropriate draft ing. By the t ime the W o o d -
stock representative formally presented H. 314 
to the legislature on Apr i l 1 and had it referred 
to the House Education Commit tee for action, 
the legislative session had all but ended. Whi le 
bills submitted to the legislature have a two year 
life span, the Vermont legislature generally 
meets only f rom January to early Apr i l of each 
year. Thus, no legislative action was possible on 
the bil l unt i l the fo l lowing January. 

The introduct ion of H. 314 did not go unno
ticed wi th in the professional special education 
community of the state. For more than one year 
people such as Jean Garvin, state director of 
special educational and pupi l personnel ser
vices, Sister Janice Ryan of Trinity College, and 

Hugh McKenzie, head of the special education 
training program at the University of Vermont, 
had been informally discussing what statutory 
changes would be required if the state was to 
meet rising demands for services. 

In October 1969, Ryan, as president of the 
Vermont Counci l for Exceptional Chi ldren 
(CEC), convened a meeting at Trinity College in 
Burl ington to discuss the Alden bi l l . Invited to 
participate were the presidents of the various 
statewide organizations for the handicapped 
and others who were interested in the educa
t ion of handicapped chi ldren. The meeting was 
attended by 15 people representing the D i 
vision of Special Educational and Pupil Person
nel Services, the University of Vermont, the Ver
mont Association for Retarded Chi ldren (ARC), 
the Vermont Association for Chi ldren wi th 
Learning Disabilities (ACLD), and the Vermont 
Speech and Hearing Association (SHA). 

Garvin led the discussion, reviewing the var
ious sections of the proposed mandatory legis
lation and comparing it wi th Vermont's existing 
statute. The meeting closed wi th a suggestion 
that each organization "wo rk out a plan in their 
respective organizations on how best to analyze 
the b i l l , suggest changes, disseminate informa
t ion , and then meet again to coordinate efforts 
to lay the foundat ion for unif ied support of H. 
314 at the appropriate t i m e " (Ryan 1969). 

The fo l lowing month , Garvin (1969) prepared 
an in-depth analysis of the Alden b i l l , including 
its statutory and programmatic implications. 
Shared wi th members of the state board of edu
cation, school administrators, and prominent 
members of the statewide organizations for the 
handicapped, the memorandum included spe
cific suggestions by the state director on what 
future directions she wou ld encourage. 

The state board of education endorsed H. 314 
in February 1970 and stated that it supported 
"any study necessary to determine possible 
steps to be taken in planning for the ful l imple
mentation of such an act." 

H. 314 died in committee at the end of the leg
islative session. Representative Alden (1974) 
stated later that " there just didn' t seem to be a 
particular push behind the legislation at that 
t ime to try to bring i t ou t . " Ryan, having com
pleted her term as president of the Vermont 
federation of CEC, became chairperson of the 
organization's legislative committee. As such, 
she attempted to maintain whatever communi 
cation and cooperation had been established 
among the various organizations the previous 
October. 
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Work began immediately on redrafting H. 
314. Meet ing fo l lowed meeting dur ing the 
spring and summer of 1970. Al though all groups 
had been invited and encouraged to partici
pate, slowly the number of individuals involved 
diminished to the original three: Ryan, McKen-
zie, and Garvin. McKenzie (1974) recalled: 

We tried very hard to pull in other people, but it 
would always be the same people at the meetings 
doing the work. We agonized over this. We in
vited them to come half a hundred times. Then it 
reached the point where we did not want to in
vite them. We had a year of history behind us, and 
we were getting down to the crunch, we did not 
want to go back over the same old grind with 
them. 

It became apparent that the redraft ing of H. 
314 into an acceptable Vermont statute entailed 
the actual replacement of the bi l l . Whi le ves
tiges of the Illinois law were incorporated into 
the new legislation, for all intents and purposes 
H. 314 was dead. The preparation of the new 
special education bil l cont inued into the early 
weeks of 1971 wi th at least two drafts officially 
put together by the General Assembly's legisla
tive draftsmen. These were shared wi th and cr i
t iqued by the various statewide special educa
t ion interest groups, and a final draft was 
readied for int roduct ion in mid February 1971. 

The first session of the two year legislative ses
sion was fast approaching a close. By the t ime 
the draftsmen completed work on the final 
form of the b i l l , i t wou ld be mid March. The leg
islature wou ld recess for the year by the middle 
of Apr i l . If any action were to be taken on the 
bill dur ing that legislative term, the bi l l , once 
int roduced, wou ld have to get over some com
mittee hurdles in a short per iod of t ime. 

Having been elected state senator in the fall 
1970 contest, A lden, a Republican, approached 
three fel low senators to be cosponsors: Robert 
Boardman and Thomas Crowley, both Demo
crats f rom Chit tenden County, and Robert 
Simpson, a Republican f rom Orange County. 
Whi le none of these men was on the legislative 
committees the bil l wou ld face, Alden felt that 
bipartisan sponsorship wou ld provide the nec
essary initial attention. The b i l l , bearing the 
names of these four senators, was first read to 
the senate and referred to the Education Com
mittee on March 19,1971. The bill 's number was 
S. 98. 

S. 98: DEVELOPING M O M E N T U M 

The core ingredients of S. 98 and the ways in 

which it dif fered most dramatically f rom the 
1953 statute were six: 

1. Essential early education. S. 98 called for the 
development of preschool programs for 
handicapped chi ldren " f o r the early acquisi
t ion of fundamental skills." 

2. Mandation. Where the 1953 law "pe rm i t t ed " 
the commissioner of education to provide 
for special education, S. 98 mandated educa
tional services for all handicapped chi ldren 
by 1980. 

3. Due process. S. 98 created a procedure 
whereby parents of handicapped chi ldren, 
or the chi ldren themselves, might appeal to 
the state board and/or the courts in cases of 
alleged misclassification or lack of services. 

4. Percentage reimbursement to school 
districts. Local school districts wou ld be 
reimbursed 75% of salaries and wages for 
personnel engaged in the education of a 
handicapped chi ld. 

5. Local responsibility. S. 98 placed responsibil
ity for the education of handicapped chi l 
dren wi th the local school districts. 

6. Professional training programs. S. 98 pro
vided for state support of professional t rain
ing programs through traineeships and fe l 
lowships. 

Wi th the introduct ion of S. 98, Ryan and her 
colleagues initiated an effort to have a public 
hearing on the bil l before the conclusion of the 
legislative term. Friends, professional asso
ciates, and parent groups were encouraged to 
write, call and/or visit legislators requesting 
such a hearing. Letters f lowed into the Senate 
Education Commit tee, and a hearing was sched
uled for the last day of March. Chaired by Sena
tor Ellery Purdy of Rutland County, the six 
member committee heard f rom a room ful l of S. 
98 supporters for nearly two hours. Garvin 
opened by reviewing the bill 's provisions, how 
it differed f rom the 1953 law, and the rationale 
behind the suggested changes. Others added 
their reasons for urging prompt and positive ac
t ion by the committee. At the end of the session, 
it was evident what the t rouble spots were going 
to be wi th in the legislature: cost, mandation, 
and administrative/judicial due process. 

At least three areas for study and action came 
out of the hearing: 

1. An appropriat ion amount necessary to im
plement the provisions of S. 98 had to be 
considered and rationalized. 

2. The year of mandation had to be reviewed 
and possibly changed. 
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3. A grass roots effort had to be organized and 
funct ioning for the upcoming legislative ses
sion. 

This last point was highl ighted by Chairperson 
Purdy's remarks near the close of the meetings: 

You need a good pressure group, like this one 
right here. If you thrust in on the local level and 
bring your organization up there, especially in 
some of the more backward districts, I think it will 
have an effect. Again, you are starting at the top 
with people here, certainly within this commit
tee, who are 100% in sympathy with the need for 
the program. I hate to use that old cliche about 
the growing of the grass roots . . . but that is 
where so much has to start. (Vermont Senate Edu
cation Committee, 1971) 

Planning began immediately and, at a late May 
meeting, Ryan, Garvin, and McKenzie out l ined 
their activities for the summer months: 

• Hold meetings wi th sponsoring senators. 
• Prepare for a seminar in mid September to 

ensure geographic representation, organiza
t ion and church representation, media rep
resentation, and polit ical representation. 

• Maintain communicat ion wi th CEC members 
through the mails. 

• Organize tours for senators at special educa
t ion facilities in their home areas. 

• Contact national CEC about its participation 
in the September seminar. 

• Develop contacts wi th media for radio, televi
sion, and statewide newspaper coverage. 

• Document and analyze the current status of 
special education services. 

THE VERMONT COMMITTEE FOR 
THE HANDICAPPED 

As a result of widespread media announce
ments and individual contacts, more than 75 
teachers, parents, and students attended the 
September 18,1971, Political Act ion Day at Tr in
ity. Frederick Weintraub, director of national 
CEC's Governmental Relations Unit , opened 
the session wi th a hard-hit t ing talk on the rights 
of the handicapped to an education. Cit ing the 
PARC suit and the Alabama case of Wyatt v. 
Stickney, he warned that a reluctant legislature 
might f ind itself in a situation in which a court 
would appoint a moni tor to search the state 
budget and f ind the money for a handicapped 
children's program. 

The day's luncheon discussion centered on 
the problems of organization. Ryan (1974) re
called: 

The whole purpose of the day was to get people 
geared up for the thought of political action. As 
we were going to move into a legislative session, 
I, at least, did not have any clear notion of what 
that year was going to be like, other than the feel
ing that time was flying. We had a long talk with 
Fred Weintraub about how to take a weak state 
Association for Retarded Citizens, a struggling 
state Association for Learning Disabilities, and a 
CEC that was comme ci comme ca and present to 
the public the concept that it meant all of us. 
Really, a "coalition" was not the proper word for 
Vermont. 

Weintraub (1975), in analyzing the polit ical real
ities of Vermont, stated: 

Vermont is the kind of state where no single 
interest group can dominate there are simply 
not the numbers belonging to a single group or 
interest. The legislature is controlled by rural 
interests. The traditional basis for power— 
population—does not exist. It was obvious that 
the group had to broaden its base. Such groups as 
the League of Women Voters, the truckers' 
union, and the like had to become involved. They 
needed to tap every local community to get the 
votes, and there was no way they could do that 
through state organizations such as CEC, ARC, or 
ACLD. 

That afternoon, fo l lowing a presentation by 
Garvin on the facts of special education in Ver
mont and general discussion wi th the program 
participants, Ryan announced that a new organ
ization was about to be formed in an all out , 
grass roots effort to pass S. 98. The new group 
was to be called the Vermont Commit tee for the 
Handicapped (VCH). 

Motivated by interest in special education 
and political act ion, two persons work ing for 
the University's special education area, Marcia 
Grad and Phyllis Perelman, jo ined the small co-
ordinating group and assisted in the develop
ment of a county by county organization. Grad 
began contacting the media and organizations 
outside of special education to enlist support 
for S. 98. She also started planning for the 
county efforts. Lists of legislators, their ad
dresses, and telephone numbers were put to 
gether by county. Special education groups 
were reached and their mail ing lists copied. 

Perelman was designated as legislative chair
person for the university's special education 
area and, as such, she set out to organize the 37 
faculty, staff, and graduate students into a pol i t i 
cal force. Attempts were also made to have all 
college of education faculty and staff become 
aware of the content and implications of S. 98 
and involved in contacting members of the Edu
cation and Appropriat ions Committees, op in -
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ion leaders, and anyone else who might be of 
help in getting S. 98 successfully through the 
legislature. 

Grad (1975) reported later on the early efforts 
to organize the county groups: 

The concept of developing a structure for the 
VCH steering committee was rejected, and the 
decision was made to let it develop naturally to al
low a maximum amount of flexibility. September 
and October 1971 were spent organizing pilot 
county groups in Chittenden and Rutland Coun
ties and preparing for a November 4 legislative 
hearing. The tasks of the county groups were to 
begin collecting data about the need for im
proved special education in Vermont and to de
velop an organizational network for helping pass 
the bill into law during the upcoming legislative 
session. 

Many projects were considered by the two 
county groups, but most proved unfeasible. The 
most obvious failure was an attempt to organize a 
speakers' bureau, which was intended to reach a 
variety of organizations within each community 
with information on the bill. We discovered that 
it was more effective reaching interested individ
uals within the community than it was trying to 
persuade organizations to take action. Consider
ing the limited time available, we operated on a 
strictly mini-max principle. 

The pace of activity began to quicken. Bol
stered by the editorial support of two of the 
state's newspapers, the S. 98 movement gained 
visibility and the VCH steering group orches
trated a large outpour ing of supporters for the 
November 4 Senate Education Commit tee hear
ing. More than 250 people jammed the House 
chamber of the State House on that morning 
(there was not enough room on the Senate side 
of the capitol). 

Whi le many other presentations were made, 
the remarks of attorney Alan Sylvester of Bur
l ington were found by the media to have the 
most impact. In the early part of October, a US 
federal court had served witness to a consent 
agreement between parties in the PARC case. 
Sylvester, the parent of a handicapped young
ster, used the findings in p a r t to g i v e weight to 
his argument for passage of S. 98. In a summary 
of his remarks requested by the chairperson of 
the state board of educat ion, the Burl ington 
attorney (Sylvester, 1971) out l ined the conclu
sion of his presentation: 

The consequences of the court order in Pennsyl
vania were complete and total chaos, confusion, 
and exorbitant, unnecessary expense. Any op
portunity that the Commonwealth of Pennsylva
nia may have had for an orderly, logical, step by 

step process to provide an appropriate program 
of education and training for the mentally handi
capped was rendered hopeless by the order of 
the court. 

The court made it obviously clear that when a 
basic constitutional right such as an equal educa
tional opportunity is in issue, they will not be per
suaded by languished cries of "no funds." Nor 
would the court tolerate any requests for an ex
tended period of time in which to implement its 
order. 

It comes down to the issue of who will lead in 
the reform of the handicapped individual's basic 
constitutional right to a public program of educa
tion and training sufficient to meet his capabili
ties. Will it be the courts, as in the Common
wealth of Pennsylvania, or will it be with the 
department of education in collaboration with 
the executive department? It would appear the 
moral, legal, and ethical responsibility is, in the 
first instance, with the latter. 

When one considers the consequences of S. 98 
or similar legislation not being enacted, to wit, 
court action, it is obvious that all efforts must be 
made to insure the passage of this bill. If it is not 
passed, it is certain that the state of Vermont and 
the state board of education will be faced with a 
situation similar to the one now confronting the 
Commonwealth of Pennsylvania and its depart
ment of education. I would anticipate that it 
would occur within a year. 

There appear to be two basic questions which 
the state board.of education and the executive 
department must answer: 
1. Does the state want an orderly, logical, step by 

step implementation of the necessary consti
tutional reforms as they pertain to education 
of handicapped children? If the answer is yes, 
then S. 98 must be enacted. 

2. Do the state board of education and the exec
utive department want to lead in this reform or 
do they want it imposed on them? 

Wi th the legislative hearing completed, 
efforts to in form and elicit the support of the 
state board of education were intensified. As 
state special education director, Garvin was 
requested by the state board to provide data 
out l in ing the fiscal and programmatic implica
tions of S. 98. Garvin briefed the board early in 
November 1971. She estimated that the total 
sum required to implement the proposed law 
for the first year wou ld be $398,000. Six target 
areas were identif ied and detailed as to imple
mentation procedures, personnel needs, and 
costs. The general categories were as fol lows: 

• Expansion and improvement of speech and 
hearing services for the handicapped. 

• Expansion and improvement of the program 
for the seriously mentally handicapped. 



VERMONT'S S.98 317 

• Expansion and improvement of the educa
t ion of elementary chi ldren wi th learning and 
behavioral disorders and mild mental retar
dation. 

• Expansion and improvement of essential 
early education for handicapped chi ldren 
under legal school age. 

• Increased effectiveness of special and regular 
educational personnel in teaching handi
capped chi ldren. 

• Improved technical assistance capacity of 
special education services by the addit ion of 
two staff members to the state department of 
education. 

Based on Garvin's report, the board voted to 
lend their support to S. 98 and to request that 
the first year's ful l costs be allotted f rom the 
governor's $2.5 mi l l ion discretionary fund. (This 
special fund was established by Governor 
Deane C. Davis to support innovative state pro
grams.) One provision was added to the board's 
approval, however: S. 98 should be put into ef
fect over a 10 year per iod. 

GRASS ROOTS ORGANIZATION 

Identifying themselves wi th names such as Cal
edonian Coalit ion on Legislation for Handi
capped Chi ldren, Washington County Citizens 
for S. 98, and Bennington County Supporters of 
S. 98, county groups were operating by the be
ginning of the new year, not wi thout some les
sons learned however. Grad (1975) recalled: 

The plan was to organize supporters of the bill on 
a county basis (there are 14 counties in Vermont), 
and to hold four regional training sessions in De
cember and four followup sessions in January in 
an effort to maintain the level of interest and 
knowledge of volunteers. We hoped to raise the 
operant level of volunteers high enough so that 
they could sell the bill to their legislators and 
communities. The training sessions were pro
ductive, but it soon became apparent that the in
tricacies of the bill would not be understood by 
most of the volunteers. 

County groups were comprised primarily of 
parents and special educators. Each group was 
asked to find a county chairperson who would be 
responsible for keeping in touch with the steer
ing committee chairperson (Sister Janice Ryan), 
and providing her with up to date information on 
the activities of the group. After the first training 
session we found that our expectations were not 
in line with volunteers' abilities within the time 
framework. Our first approach was to provide the 
people who attended the meetings with volumi
nous file folders crammed with information on 

how to form a county group, how to form a 
speakers' bureau, how to function, how to give a 
speech, and so forth. All we managed to produce 
was mass confusion. 

During the following three sessions, we ap
proached the problem from the standpoint of 
objectives to be achieved. Each group was told its 
objective was passage of the bill through per
suading local legislators that the bill was abso
lutely essential to special education in their com
munity. The groups were told that S. 98 not only 
must be passed during this legislative session, but 
that it must also be fully funded for the coming 
year. It was clear that we had much to learn about 
effectively reaching people who were vitally in
terested in this legislation, much less those who 
had to be persuaded. Thus, we established per
sonal contact with local people during the 
months of December and January and helped 
each county group to begin functioning. 

The winter of 1971-1972 had the th i rd heaviest 
snowfall in nearly 40 years in many parts of the 
state. Travel to these regional leadership train
ing sessions was, at times, treacherous. Five peo
ple would usually make these nightt ime trips: 
Sister Janice Ryan, Dr. McKenzie, Mrs. Perel-
man, Mrs. Grad, and Miss Garvin. The well pub
licized gatherings wou ld be organized by the 
county chairperson and normally drew over 35 
people. The program would generally last two 
hours and wou ld include a review by Ryan of 
the organization's goals and the part county 
groups played in achieving those goals. Garvin 
wou ld then field questions about the bi l l and its 
implications. 

County chairpersons reported on organizing 
progress, area legislators for and against, and f u 
ture tactics. Lists of legislators and educators, re
ports on activities in other counties, notations 
on frequently asked questions, and estimations 
on upcoming legislative committee problems 
would be shared. Of ten , sympathetic local sen
ators or representatives would be invited to ap
pear as part of the program. Local groups con
ducted tours of special education facilities for 
legislators, potential public op in ion leaders in 
the area, and interested citizens. One member 
of the VCH steering committee would generally 
attend and speak on the need for S. 98 and the 
design for its implementat ion. 

Press coverage of such events would always 
be arranged and used as a way of attracting leg
islators and others interested in the issue. An in
formal newsletter began circulating in January 
1972, and separate monthly meetings were set 
for county chairpersons in order to maintain 
high interest and motivation. 
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GOVERNOR DAVIS: THE LOYAL OPPOSITION 

Deane C. Davis was the 77th chief executive of 
Vermont. A Republican and a former president 
of one of the state's largest insurance compan
ies, he interrupted his business career several 
times to hold various posts in state government, 
including a superior court judgeship. Elected 
governor in 1968, Davis took office on January 9, 
1969. 

Governor Davis (1972) mounted his own cam
paign against new expenditure programs wi th 
his state of the state address before the Joint As
sembly on January 5. In a speech concluding, 
" W e have asked too much of government and 
not enough of ourselves," the governor, whi le 
not specifically ment ioning S. 98, maintained 
that the increased costs for education placed 
two questions before state government: 

Can it be clearly demonstrated that these massive 
increases in educational expenditure are re
flected in a commensurate increase in the quality 
of education possessed by the graduates of our 
schools? At what point do the costs incurred in 
the pursuit of a desirable . . . even imperative 
. . .goal . . .the education of our young . . . be

come so heavy that the pursuit becomes damag
ing to the public interest? 

SENATE COMMITTEE ACTION 

The new legislative session opened in early Jan
uary 1972. Under standard procedures for a bi-
cameral legislature, all bills calling for the 
appropriat ion of revenues are init iated in the 
house. The governor's recommended budget 
for the coming fiscal year serves as the blueprint 
for the legislative commit tee charged wi th 
determining the state's expenditure areas. 

In Vermont, as in most state legislatures, the 
House Appropriat ions Commit tee annually de
velops, over a period of three or four months of 
concentrated effort, an Omnibus Appropr ia
tions Bill which authorizes all of the expendi
tures in state government. The process begins 
early in each session. Thus, whi le S. 98 was being 
deliberated in the Senate, the actual monies to 
implement its provisions were being deter
mined in the House and, more specifically at 
that point, in the House Appropriat ions Com
mittee. 

The VCH was told that the Senate Education 
Committee had planned to take up S. 98 as its 
first order of business but was awaiting the gov
ernor's suggestions concerning the issues of 
mandation, the appeal process, and funding. It 

was made clear at the meeting that the commit
tee would not move until the governor's com
ments on the bill had been received. Warning 
was also offered by Senator Boardman that the 
bi l l could well be amended in the Senate com
mittee, and that S. 98 should be brought to the 
Senate f loor for a vote as soon as possible be
cause the sponsors could not defend the bil l be
fore then (Vermont Senate Education Commit
tee, 1972a). 

The amending of S. 98 began the fo l lowing 
day. Governor Davis was reported to have rec
ommended to Senate Education Commit tee 
Chairperson Purdy that changes be made in the 
section which placed the responsibility for pro
viding educational services to handicapped stu
dents with the local districts. The second day of 
committee deliberations concluded wi th Sena
tor Purdy's announcement that the bill faced 
major changes. 

Governor Davis took his position on the bil l to 
a wider audience than the state legislature on 
January 16 when he appeared on a television 
issue program. Declaring that "almost nobody is 
happy wi th the system today," he said that S. 98 
was too general and too vague. He maintained 
that he objected to "mandatory language" be
ing attached to an "undef ined type of educa
t i o n . " He also held that towns were doing all 
they could and that the bill "wou ld open a 
whole Pandora's box of l i t igat ion" against them 
("Governor dislikes b i l l , " 1972). 

The committee gave Senator Newell of Cale
donia major responsibility for the redrafting of 
S. 98. When the senior legislator's amended ver
sion was presented to the committee on the 
25th of January, it was wi thout mandation, w i th 
out local responsibility for implementat ion, 
wi thout the 1983 goal, wi thout ment ion of the 
$400,000 deemed necessary to initiate the first 
year's programs, and wi thout provisions for ad
ministrative or judicial remedies. Those por
tions of the original S. 98 remaining were the 
early essential education section, support for 
training programs, and the formula for 75% 
reimbursement to localities for salaries of spe
cial education personnel. 

Garvin was invited to testify on the Newell 
draft the fo l lowing day. At the end of a two hour 
session, Garvin had persuaded the committee 
to replace some of the original S. 98 provisions. 
At her request, a copy of the Newell draft and an 
invitation to testify were extended to Sister Jan
ice Ryan and the VCH steering committee (Ver
mont Senate Education Commit tee, 1972b). 
Ryan, Sylvester, and McKenzie met with Garvin 
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the fo l lowing morning to go over the Newell re
write and hear her views on what changes 
would be made as a result of her conference 
with the committee. It was decided that VCH 
should not assume that changes promised to 
Garvin were, in fact, reality and should ap
proach the senate committee f i rmly commit ted 
to the provisions of the original bi l l . 

Ryan opened the hearing wi th a one para
graph statement: 

Senator Purdy and members of the Senate Educa
tion Committee: The Vermont Committee for 
the Handicapped has undertaken consideration 
of Governor Davis' two primary objections to S. 
98: the definitions of handicapped children and 
special education which he felt would create 
hardship and expense to towns and . . . "open a 
whole Pandora's box of litigation 

While we do not agree with the governor's po
sition, we are willing to accept the definitions of 
handicapped children and special education 
which are presently incorporated in Title 16, Sec
tion 2942, of the Vermont Statutes Annotated and 
which are supported by both the governor and 
the Senate Education Committee. It should be 
clearly understood that these definitions have 
been law since 1953 and have not led to hardship, 
expense, or a whole Pandora's box of litigation. 
With these primary objections removed, we feel 
confident that the original S. 98 will receive the 
support of the governor and the legislature and 
will be enacted into law in the shortest time possi
ble. Thank you. (Vermont Senate Education 
Committee, 1972c) 
Commit tee members were confused and an

gered by Ryan's brief statement. Expecting a 
more compromising posit ion, these initial feel
ings were fol lowed by often untempered ques
t ioning and discussion. The committee reiter
ated its concessions to Garvin: rights of parents 
and chi ldren to appeal to the state board of edu
cation; strengthening of the state board's re
sponsibility to monitor and promote special ed
ucation services; and the addit ion of a first year 
funding f igure of $288,000. Mandat ion was still 
not agreed to, but a clarifying statement, wr i t ten 
by Senator Purdy, was proposed which obl iged 
the commissioner to provide for special educa
t ion and early essential education "subject to 
the availability of sufficient funds and trained 
personnel." McKenzie responded for the VCH: 

Our position is that all of our children should 
have a basic education. I believe that with the 
money currently allocated to the state depart
ment of education we can achieve this; all chil
dren will learn basic arithmetic, reading, writing, 
spelling, and speaking skills. We would have to 
take away some of the things that are not basic 
education, Senator Purdy. We would have to give 

up, perhaps, some aeronautics courses that are 
taught in high school. Perhaps we would have to 
give up French 5. We would have to think hard to 
organize our priorities but, I believe, the position 
of the Vermont Committee for the Handicapped 
is that all children should have at least a basic edu
cation and, if we do that first, then, with our extra 
funds we will provide French 5. (Vermont Senate 
Education .Committee, 1972c) 

Purdy repl ied, "We l l , you are not giving 
equality of education to the average, normal 
chi ld, are you?" To which McKenzie answered, 
"Yes, they wil l learn to read and wr i te, too, sir." 

On February 8, 1972, the Senate Education 
Committee completed its deliberations on the 
bil l and approved the watered down version of 
S. 98. Senator Newell was designated as reporter 
for the committee. As such, he informed the 
Senate of the committee's action, and the bill 
was commit ted to the Senate Appropriations 
Commit tee for its scrutiny and opin ion. 

HOUSE APPROPRIATIONS AND FINAL 
SENATE ACTION 

The work of those charged with keeping the 
communicat ion network operating between 
VCH headquarters in Burl ington and the rest of 
the state dur ing these weeks was intense. Grad 
instituted a weekly phone call system at the be
ginning of February to keep county chairper
sons updated on the latest activities in Montpe-
lier. Memoranda, newsletters, press releases, 
and the development of materials, fact sheets 
and analyses for the county organizations were 
also employed. 

Concentrated effort by the VCH steering 
committee and the county groups centered on 
the Appropriat ions Committees. An uphil l bat
t le seemed to be promised by House Appropr i 
ations Committee Chairperson Marshall Witten 
who was reported as saying that he was not en
thused about commit t ing the state to such a 
long term program wi thout moni tor ing it for 
one year ("Thin special education measure," 
1972). Witten's remarks caused a wave of angry 
reaction f rom S. 98 supporters. As the headlines 
read "Handicapped Aid Bill Dead" (1972) and 
"Special Education Prospects D i m " (1972) the 
VCH tr ied to reassure backers that the bill was 
not dead. 

HOUSE ACTIONS: UNEXPECTED BREAK 
AND LAST HURDLES 

In its cont inuing examination of Governor Da

vis' proposed fiscal year 1973 budget , the House 



320 THE POLITICAL PROCESS/IV 

Appropriations Commit tee uncovered a dis
guised "slush f u n d " of more than $400,000 in 
the Human Services Agency. Under question
ing by the committee, the budget and manage
ment commissioner divulged that Governor 
Davis had hidden revenues for 90 new positions 
within state government under a section en
tit led "contractual services." 

Wit ten crit icized the governor's actions and 
was supported by members of his committee. 
"What else can we do?" he asked. "Very simple, 
take the $400,000 and use it for the handicapped 
children's b i l l , " repl ied Representative Douglas 
Tudhope, a Republican f rom South Burl ington 
(Doyle, 1972a). Tudhope had been work ing wi th 
Ryan and the VCH steering committee since the 
first part of the year. A teacher, the freshman 
legislator f rom South Burl ington served as clerk 
to the Appropriat ions Commit tee and was one 
of its most forceful advocates for S. 98. The fo l 
lowing week the House Appropriat ions Com
mittee approved the addit ional $288,000 esti
mated to be necessary for the first phase of the 
new special education initiatives. 

With the appropriat ion assured in the House 
bi l l , proponents of S. 98 cont inued their efforts 
to have the Senate Appropriat ions Commit tee 
reinsert aspects of the bil l which were not in 
cluded in the Senate Education Committee's 
rewrite. Of particular concern was the manda-
t ion. 

Senators Alden and Crowley appeared before 
the Senate money group to plead for the man
datory clause. " I f the federal government can 
mandate clean water by 1980, we ought to be 
able to mandate special education by 1983," 
Senator Alden maintained. Despite their 
appeals, the Senate committee decided to 
approve S. 98 as submitted by the Education 
Committee. The day after the Omnibus Appro
priations Bil l , including the $400,000 for S. 98, 
was passed by the House and sent to the Sen
ate, S. 98 came up for a vote on the Senate f loor. 

County chairpersons and VCH members 
were notif ied of the pending vote. They were 
requested to make further contact wi th senators 
to ensure their support of the bil l and of f loor 
amendments to mandate the educational rights 
of the handicapped by 1983 and to keep the 
$288,000 appropriat ion in the bi l l . Despite at
tempts by sponsoring senators to amend the bi l l 
on the f loor, a ful l day of del iberation resulted 
in a voice vote passage. S. 98 was ordered sent to 
the House for thwi th. 

Recalling the shift of focus f rom the Senate to 

the House, Grad (1975) stated: 

The committee felt threatened when S. 98 moved 
from the familiar 30 member Senate into the 
strange 150 member House. Attempts were made 
to cover as many of the House Education and 
House Appropriations Committee meetings as 
possible. The League of Women Voters observer 
corps was particularly helpful in this phase. They 
reported to us nearly every day on the results of 
committee meetings and, since they supported 
the bill under the i r human Resources Consensus 
they did a great deal of expert lobbying for us. It 
was the responsibility of the steering committee 
to keep the league observer up to date on the 
rationale for any stand of the Vermont Commit
tee for the Handicapped. 

Steering committee members were called 
upon several times to testify before House com
mittees on the details and ultimate implementa
tion plan for S. 98. It was particularly interesting to 
note that Jean Garvin was not perceived by legis
lators as a member of the Vermont Committee for 
the Handicapped and was consistently called on 
for her expert knowledge in the field. We found a 
friend in the clerk of the House Appropriations 
Committee, Doug Tudhope, who time and again 
offered his knowledge of the legislative process 
and reassurance that the bill would not encoun
ter any insurmountable difficulties. 
By the t ime S. 98 reached the House and was 

referred to the House Education Commit tee, 
more than a dozen statewide organizations had 
endorsed the bi l l . Among these were all of the 
state associations for the handicapped, the 
League of Women Voters, the Vermont Dioce
san Pastoral Counci l , the Vermont Superintend
ents' Association, the Vermont Jaycee Model 
Legislature, the Vermont Women's Political 
Caucus, the University of Vermont College of 
Education, the Vermont chapter of the National 
Association of Social Workers, the Governor's 
Committee on Children and Youth, and the 
Governor's Commit tee on the Status of 
Women. (Vermont Committee for the Handi
capped, undated). In addi t ion, many of the 
county groups had lists of local organizations 
and chapters which had endorsed the bi l l . 

The Vermont chapter of the American Civil 
Liberties Union (VACLU) announced its back
ing of S. 98 in January.The resolution, passed af
ter a presentation to the board of directors by 
Sylvester, read: "The Board of VACLU supports 
the principle that the state of Vermont must 
supply an equal educational opportuni ty to all 
chi ldren, including the handicapped." As S. 98 
was sent to the House, the VACLU board put 
weight behind its resolution wi th a letter to 
Representative Henry Carse, chairperson of the 
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House Education Commit tee. The final para
graph of the letter stated that if the legislature 
did not guarantee the rights of handicapped 
chi ldren to an equal educational opportuni ty , 
the VACLU would consider f i l ing suit to force 
the state to act. 

Several hearings and meetings preceded 
House committee action. Termed "a powerful 
bargaining tool to spring loose other bi l ls" by 
Chairperson Carse ("Carse says," 1972), S. 98 
cleared the Education Commit tee a week be
fore the legislative session was scheduled to 
close. The bill was sent on to Witten's House Ap
propriations Commit tee. 

Little word was heard of that committee's 
considerations on the bi l l . Tudhope had to ld 
the VCH group that it should not become overly 
involved in the process at this point as internal 
trading was going on (Vermont Commit tee for 
the Handicapped, 1972). The Burlington Free 
Press reported late in the week that the House 
Democrats, who numbered approximately one-
third of the House membership, had voted to 
request prompt approval by the Appropriat ions 
Committee. The Burl ington paper also reported 
on word of dealing between the House and 
Senate: 

Despite the Democrats' avowed distaste for bar
gaining with the special education bill, informed 
sources in the House, including the chairman of 
the Appropriations Committee, R. Marshall Wit-
ten, R-Bennington, have said this may be the pre
cise use to which the bill will be put. Witten has 
suggested that a tradeoff between the appropria
tions bill and the education bill would be a natu
ral development since both are major bills. While 
Witten is not enamored of the education bill now 
in his committee, he may be willing to make con
cessions to get his money bill through the Senate 
without major revisions. (Ward, 1972) 

On March 29th, a few days before the Easter 
weekend and the close of the legislative session, 
Mavis Doyle (1972b) of the Vermont Press Bu
reau reported that S. 98 was being held in the 
Appropriations Commit tee 

to force the Senate to pass a measure governing 
campaign expenses some lawmakers have strong 
reservations about. The ransom plan was said 
Tuesday night to have been engineered by the 
administration of Governor Deane C. Davis, who 
wants the campaign expense legislation passed 
before the legislature adjourns this week. The 
campaign spending bill has already passed the 
House, but it was completely rewritten, and there 
has been considerable grumbling that it's aimed 

at helping Governor Davis' top choice for the Re
publican gubernatorial nomination this year. 

Davis is said to favor Luther F. Hackett of South 
Burlington for the nomination, if the governor 
doesn't run again himself. Hackett, according to 
several state polls, is virtually unknown among 
the statewide electorate. The campaign spending 
bill, most believe, would make it easier for him to 
become known by extensive use of advertising. 
Thus Governor Davis is reportedly determined to 
get the bill passed and, with assistance from the 
House Appropriations Committee, is using the 
special education bill to guarantee it. Represen
tative Marshall Witten . . . has acknowledged 
that he will be an active campaigner for Hackett. 

The deadlock between the two bodies was re
ported to have been broken on the day of the 
Doyle article. Legislators were said to be talking 
of adjournment late the fo l lowing day or, at the 
latest, the day after. Good Friday. Whi le S. 98 
was said to have been passed by Witten's com
mittee, it had not been submitted to the Senate 
clerk as of late Wednesday. 

If the Appropriations Committee does not bring 
the bill into the clerk's office until Thursday, it 
won't appear on the calendar until Friday, and 
even then, it will take a rules suspension to get it 
up for action. ("Witten's committee," 1972). 

Should the House act favorably on S. 98, two 
additional roadblocks could potentially stop it 
f rom becoming law: (a) Any substantive 
amendments to the Senate passed version made 
in House committees or on the House f loor 
wou ld force a Commit tee of Conference to iron 
out the differences, and (b) Governor Davis 
held veto power over whatever was passed by 
the Assembly. 

S. 98 was placed on the House calendar for 
consideration on Holy Thursday. Members of 
the VCH sat in the gallery f rom early morning on 
wait ing for their measure to be taken up for de
bate. Not unti l 5:30 p.m. was S. 98 finally called 
by the House leadership. Representative Carse 
reported the bill and Representative Tudhope 
made support ing remarks. A third representa
tive asked for a dinner recess and the House was 
recessed for two hours. 

The House reconvened at exactly 7:30 p.m., 
before many legislators and S. 98 supporters re
turned f rom dinner. Wi thout discussion, it was 
passed immediately on a voice vote. About 30 
minutes later, Mr . Brooks, assistant secretary of 
the Senate, presented a message to the House 
f rom the Senate. Among those bills he reported 
the Senate had acted upon was H. 502, the cam-
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paign spending bil l (Journal of the House of the 
State of Vermont, 1972). 

The House amended bill reached the Senate 
on Good Friday morning. The rules of the Sen
ate were suspended, and the Senate quickly 
voted to accept the House amendments and or
dered the bill delivered to Governor Davis for 
his signature. Despite his original opposi t ion, 
the governor signed the bill that afternoon be
fore hastily gathered members of the Vermont 
Commit tee for the Handicapped, sponsoring 
senators, and education department officials. 

EPILOGUE 

Congratulations were generously spread 
throughout the state, to and f rom the VCH. The 
VCH steering committee began to concern it-
self wi th its future role. The members realized 
that a law was merely words and that only 
proper implementat ion could br ing about the 
better educational realities they had hoped S. 98 
would provide. 

Garvin, who had taken an Easter vacation 
feeling confident that the legislature wou ld not 
act on S. 98 unti l the fo l lowing week, returned 
to f ind the new law demanding stepped up 
planning for actual implementat ion. Wi th in a 
week she convened 21 representatives f rom 
publ ic and private organizations and f rom insti
tutions of learning to discuss and determine 
ways of identifying the estimated 10,000 handi
capped chi ldren in Vermont not being served 
(" Ident i f icat ion," 1972). 

At its June meeting, the state board adopted a 
formal resolution commit t ing the state to pro
viding a publ ic educational program for every 
handicapped chi ld by 1983. The board's manda-
t ion resolution was passed after a presentation 
by Garvin which out l ined her plans for expend
ing the additional monies provided for fiscal 
year 1973 and objectives for future programs 
("Education board approves," 1972). 

The Vermont Commit tee for the Handi
capped incorporated in June 1972. Since that 
t ime, its activity level has seesawed wi th the 
swearing in and the adjourning of the legisla
ture and the annual requirement to lobby for 
funds to implement the next step of the ten year 
plan. The county groups, too, only become truly 
operational when the steering committee re
minds them of a pending appropriations f ight. 
Then the letters once again f low and citizens 
f rom all over the state jo in the VCH in Mon tpe -
lier, col laring legislators in the halls of the State 
House. Though the budget battles have been no 

easier than that of the winter and spring of 1972, 
each year the legislature has been sufficiently 
convinced to appropriate the needed amounts. 

New members are invited to jo in the steering 
committee, but few have either the t ime, the 
travel ability, or the energy to remain long. 
Ryan, Garvin, McKenzie, and Perelman remain 
as leaders of the committee. Dissatisfaction wi th 
the annual "hat in hand" ritual has recently led 
to discussions of a court suit among some 
members of the steering commit tee, an ap
proach rejected in the beginning days of the S. 
98 venture in order to "see how it wou ld w o r k " 
(Perelman, 1974). 
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MARTIN L. LA VOR 

Martin Hatches an Egg: 
A Fairy Tale Describing the Way Laws 
Are Made 

(With appropriate apologies to Dr. Seuss) 

• Suppose that Congress, not the chicken, 
hatched the first egg. What would it look like— 
what would its size, shape, and color be? What 
would it contain, and how large would it be? 
What would you do with it? These are just a few 
of the questions that would have to be an
swered before the egg could be made into a 
law. Laws, like new ideas (and eggs), are not 
created overnight. They must be developed and 
nurtured; over along period of time they are sat 
upon, spat upon, raved about and complained 
about, proposed, modified, accepted, rejected, 
or discarded. 

New laws are often initiated by the President, 
and they can and do originate in the Congress as 
well. The original thought can emerge from 
anywhere, inside or out of the government. To 
start this fairy tale, let's assume that the idea of 
the egg was conceived by J. Malcolm Martin, a 
well known Vermont lawyer, philanthropist, 
golfer, and raconteur. Imagine that Mr. Martin 
discussed his concept at a local Rotary meeting 
which by chance was attended by several visit
ing politicians. One of them happened to have a 
friend at the White House whom he told about 
Martin's idea. The White House aide passed the 
information on to the President who liked it and 
gave his approval for its development. 

In order to develop the specifications for 
something as new and revolutionary as the egg, 
assume that the greatest minds in the country 
were assembled to serve on a Presidential Task 
Force on the—the—the—hey, wait a minute! 
Before we go any further, consider that we have 
been referring to Mr. Martin's idea as the egg 
and we do not even know yet what it is or what it 
will do. Besides, how do we know what the task 

force will call it? What would you call a federal 
agency with an acronym like EGG anyway? 

Because the egg did not exist and was only a 
figment of one man's imagination, the President 
was advised by the secretary of state that, be
cause the concept was not thoroughly formu
lated, "it would be best to keep all discussions 
top secret and only include those individuals 
who could be trusted." The President then di
rected that he wanted only the "most qualified 
and competent persons to serve." His advisors 
argued that task force members should not be 
chosen simply because they were capable; they 
contended that the President's primary concern 
should be to find individuals who could be 
trusted. With a project of this magnitude, they 
said, "we can't take the chance of anyone (par
ticularly the Congress or the press) finding out 
about it and doing something before we do. Af
ter all, this is our idea. In an election year it is im
portant to get as much mileage as possible out 
of a far reaching concept like this. We could sell 
it by saying that it will be the most sweeping 
piece of social legislation in two generations. 
Who knows? With an idea like this, we might be 
able to change the entire course of the nation or 
even the world. Yes, the world, Mr. President." 
The President thought to himself, "My idea 
(sigh) changing the course of history. I had bet
ter get that task force (very top secret) into 
action—history awaits me!" 

In order to move this fairy tale along, pretend 
that the great minds assembled, were able to 
develop the proposal, work out all details, and 
even unanimously agree on it. (This assumption, 
of course, guarantees that this story is pure 
fiction.) 

324 
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The President's Task Force recommended: 

1. That the President establish a permanent task 
force to cont inue study of the subject. 

2. That the President propose to the Congress 
legislation to allow the federal government 
to develop the egg. 

3. That the Administration's description of the 
egg should be: 

The egg shall be an oval or round body produced 
by a female and shall contain the germ of a new 
individual along with food for its development. It 
should be enclosed in a shell or membrane. It 
may be cooked and eaten. 

Once again, for the sake of good fairy tale-
manship, we must accept the premise that not 
only was the task force able to agree on all of the 
recommendations, but also that the President 
accepted them wi thout change and ordered a 
legislative proposal to be developed and sent to 
the Congress. Now the reader must understand 
that just because the President wants something 
does not mean he is going to get it. He must first 
cross many bridges, consult wi th the many ex
perts, politicians, and others who are responsi
ble for " runn ing the government . " The first 
problem to be solved, however, was which fed
eral department should have primary responsi
bility for "Project Egg," and which agency or 
agencies in that department wou ld have juris
dict ion over it? 

JURISDICTION 

To make this determinat ion, the fo l lowing logic 
might have been appl ied. Because the egg, as 
defined by the task force, wou ld be edible, it 
was food ; therefore, some felt it should be 
given to the Department of Agriculture. On the 
other hand, if the egg was food , and food is ne
cessary for good health, and the egg would 
make Americans healthier, then it fo l lowed that 
jurisdiction should be given to the Department 
of Health, Education and Welfare—possibly to 
the National Institute of Health—for develop
ment. To further strengthen HEW's claim, it was 
argued that a good nutr i t ion program is essen
tial for a sound educational experience; there
fore, the Off ice of Education should also have a 
role. It was also rationalized that, if the egg 
would aid health and educat ion, then it could 
also be used for poor people in welfare pro
grams so the Social and Rehabilitation Service 
could have a role too. 

Other federal agencies were not standing idly 
by, and they too began developing their reasons 

as to why they should have control over the egg. 
The Commerce Department claimed that the 
egg wou ld stimulate new domestic industries 
and business in general, and that the potential 
for foreign trade was unl imi ted. The Labor De
partment declared that because unemployment 
was over 9%, it should develop a program 
which, it was contended, wou ld employ at least 
4% of the total work force in "egg-related jobs," 
thereby el iminating the need for federal man
power programs. The Community Services A d 
ministration (formerly the Off ice of Economic 
Opportuni ty) , because it had not received a 
new program in five years, pleaded for any role 
and offered to handle egg research and devel
opment programs. 

But with all the possible uses for the egg being 
discussed, the issue of jurisdiction took on a 
new dimension. Because no activity in Washing
ton is really secret, and since several foreign 
powers were beginning to indicate interest in 
the egg, " fo r the good of the count ry" the CIA 
and Defense Department attempted to take 
over immediate control of the entire project. 
The President was forced to call his cabinet and 
advisors together for a top secret session. After 
all arguments were made, and political and per
sonal pressures felt , in particular f rom the newly 
created National Commit tee for Full Develop
ment of the Egg, the President assigned devel
opment of the project proposal to the Depart
ment of Health, Education, and Welfare. 

Having won control over the project, the 
secretary of HEW found himself confronted 
with a prob lem. Whi le HEW was attempting to 
get jur isdict ion, all of its agencies had worked 
together toward that common goal. But, once it 
was assigned to HEW, each agency wanted per
sonal control over it. Endless meetings were 
held, internal fr ict ion developed, and the secre
tary finally decided that because the project was 
so important he would retain jurisdict ion in his 
office and set up a special departmental task 
force to develop the legislative proposal and get 
it through the Congress. 

It would appear that the secretary made a 
wise decision; however, jurisdict ion in an 
agency does not necessarily relate to jurisdic
t ion of the various committees in the House or 
the Senate. Consequently, another major deci
sion had to be made—how to submit the pack
age to the Congress. No idea, however, be
comes the law of the land unless it is first 
approved by both houses of Congress and 
signed by the President. But before an idea can 
even be voted on by either body, and even 
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though the President and his departments feel 
that they have already thoroughly studied the 
idea, it must first be assigned to a committee in 
each chamber, restudied, reresearched, recon
sidered, and acted upon by those committees. 
Committees are independent and guard their 
jurisdictions closely. Depending upon which 
party is in power, they may work closely wi th the 
Administrat ion; however, when the President is 
f rom one polit ical party and the Congress is 
control led by the other, it is often a different 
matter. 

Taking note of commit tee considerations, 
political considerations. Whi te House consider
ations, and agency considerations, the secretary 
of HEW, along wi th his task force, began to 
make judgments and decisions. The first consid
eration was whether the egg proposal should be 
sent to the " H i l l " as a single package or should 
be split into several parts. A total package wouId 
be left solely to the workings and wi l l of the 
Congress; whereas, some suggested, several 
bills, wi th involvement by more than one com
mittee, might give a minori ty President a better 
chance of getting at least parts of a controversial 
proposal through. Endless task force meetings 
were held and arguments, maneuvers, and 
compromises carried out. The Off ice of Man 
agement and Budget, even wi th a $69 bi l l ion 
budget deficit in an election year, was able (mi 
raculously) to f ind $1 bi l l ion in new funds to ear
mark for the President's proposal. Finally, after 
eight months of effort, the final decision was 
made and the "Developmental Egg Administra
t ion Development Plan" was forwarded to the 
Congress as an omnibus proposal. 

EGG IN THE HOUSE 

As the agencies of the federal government have 
specific jurisdictional areas, so does the Con
gress. These jurisdictions are vested in commit
tees, their subcommittees, and their respective 
chairpersons. Their control is, w i th few excep
tions, complete. The assignment of subject area 
responsibilities is generally not particularly logi
cal by subject, and there are great variations 
f rom the House to the Senate. For example, 
school lunch legislation is handled by the Agr i 
culture Commit tee in the Senate, but by the Ed
ucation and Labor Commit tee in the House. 
Health legislation is handled by the Interstate 
and Foreign Commerce and the Ways and 
Means Committees in the House, and by the La
bor and Public Welfare and Finance Commit 
tees in the Senate. Al though a bill can be re

fe r red t o mo re than one c o m m i t t e e , 
committees are generally careful not to cross j u 
risdictional lines; however, they sometimes 
authorize a service which is also the specific re
sponsibility of another committee. 

Since there had never been anything like the 
egg proposed to Congress, there was no prece
dent for commit tee jurisdict ion over the legisla
t ion. The Speaker of the House therefore estab
lished a special committee to handle the 
Administration's "Developmental Egg Adminis
tration Development Plan." Wi th in a short t ime 
the proposal became known as the DEAD Plan. 
Because of the magnitude of the plan, the new 
chairperson decided that the ful l committee 
would sit as a subcommittee and consider it. 

The chairperson, however, was ful ly aware of 
the polit ical impact of the plan and decided to 
share the wealth and the responsibility wi th the 
majority members of the committee. He there
fore established 12 ad hoc subcommittees to 
serve as adjuncts to the ful l committee to assist 
in studying the DEAD Egg proposal. 

The subcommittees were: 

• The Special Subcommittee on Name 
• The Special Subcommittee on Color 
• The Special Subcommittee on Size 
• The Special Subcommittee on Shape 
• The Special Subcommittee on Development 
• The Special Subcommittee on Preparation 
• The Special Subcommittee on Food Value 
• The Special Subcommittee on Other than 

Food Value 
• The Special Subcommittee on Labor Impact 
• The Special Subcommittee on Migrant Im

pact 
• The Special Subcommittee on Women 
• The Special Subcommittee on the Poor 

Each subcommittee held hearings and many 
questions were raised; interest groups became 
vocal. First the environmentalists protested be
cause the egg was to be a l iving th ing and they 
felt the government had no business tampering 
with it. The chickens protested, and the ques
t ion of which came first was thoroughly ex
plored. The Easter Bunny and Santa Claus pro
tested, contending that nothing was sacred 
anymore. Farmers protested because they 
wanted a piece of the action and did not think 
HEW should have responsibility for something 
which appropriately fell under the Department 
of Agriculture. Feminists protested and de
clared that both men and women should be re
sponsible for the egg's product ion. 
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On the matter of color, varying racial interests 
responded strongly, calling for the egg to be 
either whi te, black, b rown, red, or yellow. A 
veterans' group argued that a truly American 
product could only be red, whi te , and blue. 
Those interested in foreign affairs contended 
that because the egg had the potential for 
peaceful use and could solve the hunger p rob
lems of the wor ld , more internationally accep
table colors should be used. 

BREAKTHROUGHS 

The first major breakthrough came over the 
name. Since nobody in either party on the com
mittee particularly l iked the name egg and since 
it was an Administrat ion proposal anyway, the 
committee felt compel led to exercise its pre
rogative and decided to change the name. Sug
gestions came in f rom all over the country. At 
one point over 15,000 names were being con
sidered. Finally the committee narrowed the list 
down to six names: 

1. Egg (proposed by the hardline Administra
t ion backers) 

2. Thing 
3. It 
4. Pineapple 
5. Love Bug 
6. Judy 

The committee members argued, debated, 
caucused, pondered, and f i l ibustered, but they 
remained deadlocked. The chairperson of the 
ful l committee, in an attempt to bring about a 
compromise, finally intervened. The members, 
having a high regard for their chairperson, de
cided to honor his 57 years of service in the 
House and unanimously voted for a name: 
Melvin Snerd. Thus the Administrat ion lost its 
first battle as the egg became known as the M e l 
vin Snerd or a " M e l . " 

Looking ahead to the Senate's consideration, 
the House, determined to avoid one confronta
t ion , decided to honor the chairperson of the 
Senate committee as wel l . His name was Sam 
Ferd. Thus the name Sam emerged. A final com
promise was reached between Mel and Sam and 
the egg officially became known as smel. 

Another agreement was reached on shape. 
Round, oval, square, tr iangle, rectangle, and ev
ery other geometric shape were discussed and 
considered. The American Institute of Arch i 
tects as wel l as all of the designers' groups in the 
country came forward wi th designs to package 
the smel. The Administrat ion fought hard, in

sisting on its round or oval shape. Since such a 
shape could not stand on its own , a compromise 
was reached. The basic smel would be oval, but 
each oval wou ld be encased in a square to facil i
tate packaging and shipping. 

Whi le the committee was able to reach 
agreement on name and shape, it experienced 
incredible difficulties in reaching any agree
ments on use. The original Administrat ion 
proposal called for an egg that could be cooked 
and eaten, but the question was raised by the 
committee as to which method should be used 
to prepare a smel. Should it be scrambled, 
boi led, f r ied, poached, or shirred? Should it be 
boiled in its square container, or should it be re
moved f rom the square and cooked as an oval? 

SIDE ISSUES 

As these questions were being asked, a side 
issue arose; how wou ld the material or the inner 
substance be inserted into the sme/'s container? 
Also, what wou ld the material be? The Adminis
trat ion supporters argued that it should be a 
f lu id substance wh i ch was t ransparen t and had a 
yellow center. The substance would be clear in 
color, but when heated would turn white and 
change f rom a jel ly-l ike substance into a more 
solid whi te material that could be cut easily wi th 
a fork. To most of the members of the commit
tee, the Administration's concept for the egg 
was so incomprehensible that they dismissed it 
out of hand. 

In addit ion to the committee's inability to 
reach agreement on how to prepare the sub-
stance (whatever it wou ld be), it was also unable 
to agree on how it should taste. Several 
members of the commit tee liked foods which 
were very expensive and hard to get; others 
simply l iked " d o w n h o m e " cooking, and still 
others argued for ethnic or soul tastes. Some 
members contended that the smel should be a 
substitute for existing foods, whi le others 
argued that as long as the federal government 
was spending all of this money, it should de
velop a new taste. Whi le all of the debate about 
taste and preparation was occurr ing, several 
new side issues emerged. Vegetarians f rom all 
over the country questioned whether the smel 
should be eaten at all, arguing that since it was 
not going to be grown in the ground it should 
not be classified as food. 

The President's original proposal said, "The 
egg shall be an oval or round body produced by 
a female and shall contain the germ of a new in 
dividual along wi th food for its development. It 
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should be enclosed in a shell or membrane. It 
may be cooked and eaten." This concept 
created a whole new series of problems because 
the way the committee was moving, the smel 
was to be a manufactured i tem. Those who were 
arguing the Administration's posit ion con
tended that the President's original concept for 
the egg d id not envision it as being manufac
tured, but as being produced by a bird. At this 
t ime the problem was that if the egg d id not ex
ist, then it fo l lowed that the bird did not exist 
either. In fact, nobody knew what a bird was, 
and the question that really stumped the com
mittee was, Which came first, the bird or the 
smel? A new subcommittee was established to 
explore the possibility of developing a bird that 
could produce a smel. 

At this point there was so much confusion 
that the committee put aside all other business 
and met ten hours a day, six days a week, in an 
effort to resolve the use and taste problems. As 
if there were not enough difficulties, still 
another new issue was raised by individuals who 
contended that the smel should not be eaten at 
all but could have vast military potential. This 
issue was raised by the Subcommittee on Size, 
which could not agree on how large the smel 
should be because someone suggested that the 
smel's container could be f i l led wi th a destruc
tive material and used as a bomb or bul let rather 
than as food. 

The p r o b l e m o r i g i n a t e d because the 
Administration's concept of a shell could not be 
understood. Most members argued that it d id 
not make sense to bui ld a container that could 
easily be cracked so that the ingredients wou ld 
just d rop out. They said that since they were go
ing to make a container, it should hold up wel l . 
Some thought it should be made of some mate
rial which had sufficient size and structure so 
that it could be used and adopted for warfare. 
This posit ion prompted a response f rom the an
tiwar faction who contended that we have had 
too much war and the Congress should not be 
developing any more new tools for warfare. 

Other suggestions finally emerged which 
gained considerable support. As long as the 
outer casing was going to be square (as agreed 
earlier), numbers might be placed on the sides. 
The smel could then be held in the hand and 
tossed on a table for amusement. Others 
claimed that a round shape wou ld enable a smel 
to be rolled on the ground for still another type 
of game. 

The committee deliberated all of these 
questions for 18 months, meeting in continuous 

daily sessions. Finally it reported a bil l which ac
commodated all of the various points of view. 
The bill al lowed total f lexibil i ty on the part of 
the federal government, manufacturers, state 
and local governments, prof i t and nonprof i t 
publ ic and private agencies and organizations, 
and individual users to cook, heat, manipulate, 
and use the smel in any way that fit the need of 
the particular individuals or organizations using 
it. 

The bil l went to the f loor of the House where 
all the issues that had been raised in the com
mittee were raised again. Dur ing the course of 
the debate, 435 amendments were offered and 
rejected. After three days of heated debate, the 
House passed the bil l by voice vote. 

Whi le the House was holding hearings and 
considering the legislation, the Senate was do
ing the same. I n fact, the Senate (because it con
siders itself the upper house) held one more day 
of hearings than the House, but discussed ex
actly the same issues and raised just as many 
questions as the other body. Unl ike the House, 
they could not reach any agreement as to what 
an egg or smel or any other item which might 
fall under this topic wou ld be. Because of the 
lateness of the session and the controversy in 
volved, the Senate felt that the better part of 
valor wou ld be to sidestep the entire issue and 
authorize a one year study on the subject. The 
bil l calling for the study passed the Senate 
unanimously. 

ACTION AND REACTION 

Because the House and Senate versions of the 
legislation were different, a conference was 
called in an effort to resolve the discrepancies. 
During the conference Representatives and 
Senators were exposed to every pressure group 
and lobby in the country, including the Admin 
istration, to keep those provisions which they 
advocated. The conference lasted 19 days and 
the conferees resolved the differences by re
taining all of the provisions f rom the House bill 
as well as the one year study called for by the 
Senate. The study would be conducted for one 
year to determine whether the development of 
a smel was possible. At the end of one year, 
whether or not the study was completed and 
the possibilities determined, all of the House's 
provisions for ful l implementat ion wou ld go 
into effect. 

The final bill was sent to the President, who 
went on national television f rom a farm in the 
Midwest to denounce it and the "irresponsible 
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Congress." As he vetoed the b i l l , he said, "Last 
year I asked the Congress for legislation to deal 
wi th a proposal wh ich I considered to be ra
tional beyond question. The Congress took my 
simple, straightforward, uncomplicated, and 
very specific proposal and turned it into a bi l l 
containing provisions I don ' t want. In spite of 
the fact that I was wi l l ing to commit $1 bi l l ion to 
my original proposal despite the budget deficit 

we face this year, I feel that when the Congress 
authorizes the same amount for ' their smel' I 
must say that it wou ld , in my judgment , exacer
bate both budgetary and economic pressures; 
therefore, 1 feel compel led to veto this legisla
t i o n . " Just as the President completed his 
remarks, the first bird to appear on earth f lew 
overhead and punctuated the President's signa
ture as only a bird can. 
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Professional Rights and 
Responsibilities 
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Frederick J. Weintraub 



Overview 

D Recently a teacher asked what she should do 
about a dilemma in which she found herself. In 
her class for severely handicapped children, 
there was a child who performed far ahead of 
the other children both educationally and so
cially. The teacher moved the child on a trial ba
sis to a class containing more mildly handi
capped children, where the teacher of the new 
class concurred the child seemed to belong. 
Both teachers presented their views to the su
pervisor who, along with her superiors, rejected 
any reconsideration of the child's placement. 
The teacher wanted to know if she could pre
sent this information to the child's parents, the 
school board, or a professional organization. 
She also wondered if she could refuse the child 
admittance to her class. 

Though the details of the situations differ, her 
dilemma is one that is shared by most other pro
fessionals with varying frequency throughout 
their careers. What do professionals do when 
they are required by the system that employs 
them to do something they believe to be 
improper for the individuals they serve? What 
are the professionals' liabilities if they fail to 
counteract something they feel to be improper? 
The answers to these questions are far from de
finitive. But it is apparent that the growing 
movement of children's rights will force further 
definition of the rights and responsibilities of 
professionals who work with children—and 
particularly exceptional children. 

The purpose of this section is to provide the 
reader with what is currently known about this 
issue. The authors wish that it were possible to 
provide professionals with universal guidelines 
that would stand administrative and legal chal
lenge. Such is not possible at the present time. 
However, the authors believe that professionals 
who are knowledgeable on the topics discussed 

in this section will be in a much better position 
to resolve the professional dilemmas in which 
they find themselves. 

Weintraub and McCaffrey in their chapter on 
"Professional Rights and Responsibilities" dis
cuss new and emerging rights and responsibili
ties of professionals serving exceptional chil
dren. They examine the role of the professional 
as a citizen, employee, and advocate. Although 
they discuss many relevant court cases, the 
reader will also find it valuable to read the chap
ter, "Excerpts from Cases Relevant to Profes
sional Rights and Responsibilities," by Gilhool. 
These court decisions will provide the reader 
with a more personal appreciation of the 
manner in which courts respond to the issues 
raised in this section. 

Turnbull, in "Accountability: An Overview of 
the Impact of Litigation on Professionals," ex
amines the demands that the rights movement 
for the exceptional child will place upon profes
sionals. Turnbull emphasizes that this move
ment will change the accountability of profes
sionals from the system to the child. 

Sosnowsky and Coleman, in "Special 
Education in the Collective Bargaining Pro
cess," examine the real and potential impact 
and the positive and negative influences nego
tiated master contracts have on the education of 
exceptional children. 

The authors of this section believe that 
professional associations have an important role 
to play in helping to define the rights and re
sponsibilities of professionals. While this has 
been done to some extent (see chapter entitled 
"AFT and NEA Policy Statements on Teacher 
Rights and Ethics"), not enough attention has 
been given to the critical relationship between 
the professional and the child. 

331 



FREDERICK J. WEINTRAUB 
MARY A. MCCAFFREY 

Professional Rights and 
Responsibilities 

The past half decade has produced dramatic 
changes in the legal and power relationship 
between exceptional chi ldren, their families, 
and the education system. Concepts such as 
"r ight to an educat ion," " due process," "least 
restrictive envi ronment," and numerous o th 
ers, whi le having foundat ion in the philosophy 
of special education, never substantially 
appeared in the lexicon of the profession nor 
were operationalized prior to 1970. Whi le 
intensive examination is being given to inte
grate these changes into the management 
behavior of education and other systems serv
ing exceptional chi ldren, not enough attention 
is being devoted to the implications of those 
relationship changes to the professionals who 
directly serve exceptional chi ldren. 

The most critical relationship in the education 
process is between the professional and the 
chi ld. The professional who serves an excep
tional chi ld may be employed by a bureaucracy 
and yet his or her relationship to the chi ld is the 
same as all other professionals. In this context, a 
professional is an individual wi th a unique 
expertise for serving the exceptional chi ld. The 
responsibilities of the professional imply 
responsibility to the client, in this case the 
exceptional chi ld. If we accept the premise that 
the greater an individual's dependence upon 
those who serve h im, the greater wi l l be that 
individual's potential for abuse f rom those who 
serve h im, then it is clear that exceptional chi l 
dren are, by def in i t ion, inherently highly 
vulnerable chi ldren. The professional who 
works with the vulnerable chi ld must be an 
advocate for the chi ld thus reducing the vulner
ability. Failing to assume responsibility, the pro
fessional can only play the role of participant in 
whatever injustice may befall the chi ld and 
assume any corresponding liability. This chapter 
wi l l set for th the idea that there is no passive role 
possible for the professional who serves excep

tional chi ldren. 
Professionals in education are not alone in 

having to adopt new role responsibilities in 
regard to those they serve. The growing consu
mer movement has placed numerous other 
professions in similar, if not more precarious, 
situations. The medical professional is reeling 
f rom an onslaught of malpractice suits and is 
having insurance policies cancelled or premi
ums sharply increased. Other examples may be 
drawn f rom the relationships between police, 
social workers, accountants, security brokers or 
lawyers and their respective clients. 

One example appears in the recent Supreme 
Court decision Donaldson v. O'Connor, which 
found a superintendent of a state residential 
institution liable for personal damages for fail
ing to provide a patient the treatment required. 
Another recent Supreme Courtdecis ion, Wood 
v. Strickland, held school board members 
personally liable for actions of the school system 
which violated the rights of students. Profes
sionals who serve chi ldren are f inding them
selves being sued or dismissed on such charges 
as malpractice, liability, and assault. The 
response of many professionals and their organ
izations has been to turn to insurance. Perhaps 
insurance is a necessary reality in these times. 
However, it is the content ion of the authors that 
the professional who understands his or her 
rights and responsibilities, the rights of those he 
or she serves, and is able to carry out such in a 
procedurally fair manner is behaving as an 
advocate and engaging in good professional 
practice and is thus free f rom legal sanction. 

It is the purpose of the authors to begin a 
discussion of the new and emerging rights and 
responsibilities of professionals serving excep
tional chi ldren. The discussion wil l review the 
role of the professional as a cit izen, employee, 
and advocate. Because of the l imited legal and 
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professional substantive knowledge available, 
more questions wil l probably be raised in the 
reader's mind than concrete answers given. For 
this reason the reader is urged to be cautious in 
applying the contents of this chapter directly to 
practicum situations, unti l more is known. But 
every movement must have its beginning and its 
pioneers. Therefore, it is our hope that this 
chapter wi l l provide aid and comfort to those 
professionals who are wi l l ing to "break t ra i l " for 
the many others who wil l fo l low. 

THE PROFESSIONAL AS A CITIZEN 

His to r i ca l l y , profess ionals e m p l o y e d by 
government, particularly those employed by 
the education system, have been viewed by the 
system and by themselves as not having the 
same c i t i zen r ights as n o n g o v e r n m e n t 
employees have. Thus, government employed 
professionals were often hesitant to speak or 
write freely on publ ic issues, become involved 
in polit ical activity, associate freely wi th persons 
of their own choosing, or practice their person
al life in a manner satisfactory to them. Profes
sionals today certainly wou ld not stand for 
school standards such as "no t being permit ted 
to smoke in publ ic," " no t being permit ted to 
participate in a political campaign," or "be ing 
instructed that their friends are not acceptable 
to school officials." However, there are other 
system practices and policies, explicit and 
implicit, that still restrict the basic rights of c i t i 
zenship of education professionals. 

A major reason for the historical t imidity of 
professionals in education was the assumption 
that public employment was a privilege and that 
one only served at the sole discretion of the 
employer. In Slochower v. Board of Education, 
350 U.S. 551,555 (1956) a teacher was dismissed 
because of having invoked the 5th Amendment 
(privilege against self incrimination) dur ing a 
hearing before a legislative committee. In 
reversing the action of the school district, the 
Supreme Court held that the constitutional 
right to government employment could be 
l imited only by "reasonable, lawful and nondis
criminatory terms laid down by the proper 
authorit ies." In a subsequent case, Epperson v. 
Arkansas, 393 U.S. 97,106 (1968), the Supreme 
Court stated: " I t is much too late to argue that 
the state may impose upon the teachers in its 
schools any condit ions that it chooses, however 
restrictive they may be of constitutional guaran
tees." 

Freedom of Speech 

It has been clearly established that publicly 
employed professionals have freedom of 
speech—the right to speak or wri te publicly on 
issues of interest to them. However, what if a 
professional speaks out publicly on matters 
concerning the schools in a manner that school 
officials believe is detrimental to interests of the 
school? Mart in Pickering, a teacher, sent a letter 
to the editor of a local newspaper, just before a 
bond issue referendum, critical of the manner 
in which the school board handled fiscal mat
ters. The school board dismissed Pickering, 
charging that some of his statements were false 
and that they were harmful to the operation of 
the school district. The board further con
tended that Pickering had "a duty of loyalty to 
support his supervisors in attaining the general
ly accepted goals of education and that, if he 
must speak out publicly, he should do so factu
ally and accurately, commensurate with his 
education and experience." The Supreme 
Court in Pickering v. Board of Education, 391 
U.S. 563 (1968), reversed the action of the school 
board. In doing so, the court stated on the mat
ter of loyalty: 

The question whether a school system requires 
additional funds is a matter of legitimate public 
concern on which the judgment of the school 
administration, including the School Board can
not in a society that leaves such questions to pop
ular vote be taken as conclusive. On such a ques
tion free and open debate is vital to informed 
decision making by the electorate. Teachers are 
as a class the members of a community most likely 
to have informed and definite opinions as to how 
funds allotted to the operation of the schools 
should be spent. Accordingly, it is essential that 
they be able to speak out freely on such questions 
without fear of retaliatory dismissal. (Van Alstyne, 
p. 849) 

However, the court d id not grant a blanket 
doctr ine of free speech. Van Alstyne (1970) 
points out that "dicta in Pickering qui te clearly 
indicate that a teacher may not publicly vent i
late whatever thoughts he harbors, however 
deeply felt his need to do so, with indifference 
to certain enforceable contraints specifically 
associated wi th his position as an employee" (p. 
850). 

Ocania Chalk, a case worker for York County 
Pennsylvania, after work went to a meeting of 
public assistance recipients and urged them to 
demand their rights f rom their case workers and 
to "agitate, agitate, agitate" against case 
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workers who violated their dignity or failed to 
inform them of their rights of appeal. Mr . Chalk 
was suspended for violating regulations which 
require employees to behave in a way which 
wil l always bring credit to the commonweal th 
and never to cause embarrassment to the 
department. The Supreme Court of Pennsylva
nia {In re Chalk #304 Pa. Sup. Ct., f i led January 7, 
1971) reversed the suspension, f inding that it 
violated Chalk's f reedom of speech and that the 
defendants had failed to show how their inter
est in l imit ingChalk's right to contr ibute to pub
lic debate was greater than their interest in l im
iting a similar contr ibut ion by any private 
citizen. As Gi lhool (1973) points out , Chalk was 
reinstated because he had the " r igh t in the dis
charge of . . . professional duties to respect, to 
protect, and to act on behalf of the rights of 
those who are your cl ients" (pp. 607-608). 

Van Alstyne (1970) notes four areas in which 
there might be justification for restraining free 
speech. 

1. If informat ion is used that was "acquired 
under specific condit ions of conf idential i ty." 
Wi thout an assumption that employees and 
employers wi th in a system can communicate 
with a degree of frankness—without threat 
that every communique wou ld become 
publ ic—it wou ld be dif f icult for any system 
to operate. 

2. If public redress is sought before seeking 
redress f rom grievances through institution-
ally established channels. 

3. If c r i t i c i sm is leve led against c losely 
associated colleagues that results in " in to ler 
able personal relations in the future. 
Teachers . . . cannot expect that the 1st 
Amendment wi l l secure their position 
against a loss of personal conf idence which 
may fol low f rom their publ ic venti lat ion of 
every difference of op in ion or policy j udg
ment between them and their immediate 
superiors." 

4. If statements are made knowingly false or 
wi th disregard for the t ru th , the competence 
of the professional might be called into 
question. 

Right to Action 

The 1st Amendment not only guarantees free
dom of speech but also the right to assembly 
and pet i t ion. Thus the courts have upheld, con
sistent with the cases noted above, the right of 
professionals to fo rm, jo in , lead, and take an 

active role in organizations and groups regard
less of the postures they espouse. As Rubin 
(1973) notes "mere membership in an organiza
t ion designated as 'subversive' cannot be 
grounds for discharge or discipline, nor can a 
teacher be required to abjure such membership 
in a loyalty oath . " 

However, the courts have not been clear on 
the right of publ ic employees to seek public 
office or participate visibly in polit ical cam
paigns. Decisions in this regard have been 
mixed, often sustaining the right to participate 
in political campaigns, but not uphold ing the 
right to retain jobs and salaries if elected to 
office. In many instances policies prohibi t ing 
political participation have been legislatively 
repealed and it is expected that as the number 
of public employees grow and the power of 
their vote is felt, there wil l be greater litigative 
and legislative action in this arena. 

Rubin (1973) points out that, 

School authorities in some areas still believe that 
the private lives of teachers are a proper concern 
of the school system. The courts, however, are 
making it increasingly clear that a teacher's pri
vate conduct, standing alone, cannot constitu
tionally be made the business of the state. 

The Courts have consistently held that the 
burden of proof must be on the employer to 
demonstrate that the professional's behavior or 
appearance has an effect on the performance of 
his or her duties. 

Substantive Due Process 

Professionals in the education of exceptional 
chi ldren have in the past several years become 
cognizant of the rights of exceptional chi ldren 
and their families to due process guarantees in 
decisions that substantially affect their lives. The 
5th and 14th Amendments which guarantee to 
exceptional chi ldren due process and equal 
protection provide those same guarantees to 
professionals in matters concerning their 
employment and the discharging of their 
duties. 

Basically, substantive due process means that 
individuals are protected f rom arbitrary, 
unreasonable, or capricious decisions that 
result in loss of l iberty or property. In other 
words, if one is going to be denied liberty or 
property then it must be for substantiated rea
sons. Procedural due process is the mechanism 
by which an individual is assured rights in being 
confronted wi th the charges and being able to 
have a fair hearing to challenge their authentici-
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ty and reasonableness. There are two Supreme 
Court decisions which together provide the 
framework for understanding the present legal 
status of procedural due process for publ ic 
employees: Board of Regents v. Roth, 408 U.S. 
564 (1972), and Perry v. Sindermann, 408 U.S. 593 
(1972). A tenured employee or an employee in a 
situation where tenure is assumed or a nonten-
ured employee dur ing a contract term who is 
dismissed is deprived of property rights and 
entit led to procedural due process protect ion. 
A nontenured employee whose contract is not 
renewed is enti t led to procedural due process if 
he or she had a reasonable understanding that 
the contract wou ld be renewed. Failure to re
new a contract or dismissal f rom a contract 
would be a deprivation of l iberty if the charges 
damaged the person's "standing associations in 
the commun i t y / ' (e.g., charges of incompe
tence, immorali ty, and dishonesty). In such 
instances procedural due process is guaran
teed. 

Van Alstyne (1970) offers the fo l lowing six 
guidelines for employee procedural due 
process: 

1. Terminal action may not be taken other than 
pursuant to regularly established rules or 
standards which have been made available to 
the employee and which are reasonably pre
cise and clear. 

2. Proceedings to terminate the employee must 
be preceded by specific notice of charges 
providing a statement of facts sufficient to 
warrant the action contemplated. Adequate 
t ime must be provided to enable the 
employee to prepare for the ensuing hear
ing, and a list of witnesses plus access to other 
evidence proposed for introduct ion at the 
hearing must be made available to him on 
request. 

3. The hearing must be held before an impartial 
trier of fact, the outcome of the hearing 
determined solely on the basis of material 
placed in evidence in the course of the hear
ing, and a record must be made of the 
proceedings. 

4. The employee may be represented by coun
sel present dur ing the proceedings; the 
employer must provide notice that counsel 
wi l l be furnished upon request in the event 
the employee is unable to retain counsel. 

5. The employee is enti t led to know the 
evidence offered against h im, to confront 
adverse witnesses, to conduct cross examina
t ion either personally or through counsel, to 
offer evidence and witnesses in his own 

behalf, and to testify in his own behalf or 
decline to do so wi th in the privilege against 
self incr iminat ion. 

6. The teacher may appeal an adverse decision 
by briefs and oral argument, based on the 
record, w i th the scope of review, de novo on 
alleged errors of law (that is, an incorrect 
interpretation of the allegedly infr inged 
rule) and l imited on findings of fact to deter
mine whether they are supported by sub
stantial evidence in the record considered as 
a whole. 

Thus, certain constitutional rights are due 
professionals as citizens. It should be noted, that 
although the cases cited have supported the 
teachers in question, the courts have often 
upheld the system. However, it is the authors' 
feeling that professionals should become more 
aware of their constitutional rights, especially 
the way in which these rights support those of 
the exceptional chi ld. 

PROFESSIONALS AS EMPLOYEES 

In addit ion to those rights specifically set forth 
in the Const i tut ion, other professional rights 
evo lve f r o m the con t rac tua l e m p l o y e r -
employee relationship. Al though the majority 
of the cases dealing wi th the rights of the profes
sional as an employee center around certifica
t ion , contracts, tort liability, and the security of 
employment, for the purposes of this paper dis
cussion wil l be l imited to tort liability and secur
ity of employment. The cases presented are 
offered as examples of tort action. However, it is 
hoped that these cases do not make profession
als so cautious that they limit their involvement 
wi th exceptional chi ldren. Rather, the cases 
should serve to illustrate other situations where 
professional rights and responsibilities come 
into play. 

Recent legislation, increasing l i t igation, and 
demands for accountabil ity have given rise to 
new professional concerns. Of ten, the changes 
demanded force the educator into a defensive 
or isolated position rather than permit the 
emergence of a role which supports the excep
tional child's right to an appropriate education. 
Since the Supreme Court decision Brown v. The 
Board of Education (1954), the att itude of the 
general publ ic and the courts toward public 
education has changed dramatically. As Shan
non (1973) points out, this change has been 
brought about by five basic factors (pp. 78-79). 

1. The importance of education, which is being 
increasingly recognized, i.e., it is imperative 
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that all have equal educational opportuni ty. 
2. Cognizance of the general publ ic over a 

wider range of subject matter, i.e. broad
ened civil rights laws which permit persons 
to seek relief against alleged discriminations 
or the l imit ing of the principle of in loco 
parentis by the courts in the past several 
years are but two examples. 

3. Mount ing proclivity to resort to the courts, 
i.e. people are becoming more litigious. 

4. Mo re efficient mass communications media 
which serve to increase the sophistication of 
people about the powers of the judiciary and 
stimulate new imaginative legal theories on 
which to base court challenges of publ ic 
school relationship. 

5. Inability of legislative bodies to provide 
adequate solutions to publ ic problems. 

Furthermore, 

The fundamental emphasis in filing civil suits 
against the public schools has switched from 
seeking relief or redress of an alleged wrong to 
establishing and creating new law. Hence, a sig
nificant number of lawsuits now filed in the Uni
ted States against the public schools are designed 
to put the judiciary in the position of creating 
new legal rights affecting public education, 
which state and local legislative bodies will have 
to honor. And with the new design have come 
new tactics which plaintiffs use in imposing their 
views on, or enforcing their rights against, public 
school boards. (Shannon, p. 80) 

Examples of the newer forms of l it igation may 
be found in cases which support the patients 
" r ight to t reatment" (Donaldson v. O'Connor), 
the students " r ight to proper placement" (Larry 
P. v. Riles, 1972) or " r ight to educat ion" (PARC 
v. Commonwealth of Pennsylvania, 1971). The 
creativity of l it igation is well noted in the pend
ing case of Peter Doe v. San Francisco Unified 
School District which asks the courts to hold 
schools responsible for the professional com
petency of their services. Doe has asked for 
monetary compensation for damages claiming 
that his low reading score is the direct result of 
negligence of school personnel. 

Some Implications 

What then are the implications for professionals 
as public school employees? A defensive 
att itude or claim of insufficient knowledge is no 
longer permissible as the courts become more 
explicit as to what school districts must provide. 
Furthermore, professionals are not immune to 

direct l iabil ity, (Donaldson v. O'Connor). As 
one special education administrator has stated, 

There are several options open . . .the major one 
involves the administrator's own willingness to 
assume risk. In all decision making, one must 
determine the gains to be made by a series of 
decisions and weigh those gains against econom
ic and political losses that may occur. To be a 
meaningful administrator means a nonpassive 
role. (Duncan, p. 1327) 

Professionals, therefore, have no choice but 
to become aware of the issues, know their rights 
and responsibilities, and operate accordingly. It 
is imperative, however, that both the positive 
and negat ive ef fects o f any ac t i on be 
anticipated. 

One of the major, and very real, concerns of 
professional educators, is that of tort liability. 
Usually the examples which first come to mind 
are those involving teacher negligence. Howev
er, current lit igation serves to illustrate that tort 
cases are much broader. An understanding of 
some of the legal terminology should clarify the 
grounds for tort action. 

A tort is a wrong committed against the person or 
property of another for which a court will award 
damages. A tort involves loss or damaged sus
tained by a person as the result of another per
son's failure to protect him against unreasonable 
risk. Torts arise from negligence, i.e., failure to 
exercise the degree of care for the safety of others 
that a reasonable and prudent person would have 
exercised under similar circumstances. Because 
children ordinarily lack the foresight of adults, 
one who cares for children is expected to exer
cise greater care for their safety than would be 
expected if he were caring for adults. (Peterson, 
Rossmiller, & Valtz, P. 326) 

Furthermore, 

A person who through his own negligence con
tributes to his own injury is guilty of contributing 
negligence and under the common law, is barred 
from recovering damages for his injury. A school 
age child cannot be charged with contributing 
negligence unless he is old enough to understand 
and appreciate the dangers involved in a given 
activity. (P.R.V., p. 326) 

Certain condit ions, however, have been 
established which must be proven before the 
defendant can be found liable for negligence. 

1. The defendant had a duty to protect the 
complainant against unreasonable risk of 
injury. 

2. The defendant breached the duty, i.e. failed 
to protect the complainant from injury. 
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3. The breach of duty by the defendant was the 
proximate cause of the complainant's injury, 
i.e., that a direct and unbroken chain of events 
existed between the breach of duty com
plained of and the injury to the complainant. 
(P.R.V., p. 290) 

In addit ion, 

A teacher is expected to foresee sources of 
potential danger to pupils and to take appropri
ate action to prevent pupils from being injured. 
Teachers may become liable for damages as a 
result of their improper or inadequate supervi
sion of pupils who are under their care . . . (and 
are) also liable for injuries sustained as a result of 
the teacher's failure to provide adequate instruc
tion or to warn pupils of the dangers in certain 
activities. (P.R.V. p. 327) 

It has been said that in regard to the treatment 
of injuries the teacher or principal stands in loco 
parentis to the pupil only in an emergency, and 
that an emergency exists when there is proof that 
the decision to secure medical aid cannot safely 
await the decision of the parent. They are only 
required to take that action which a reasonable 
and prudent layman untrained in the practice of 
medicine would have taken. (P.R.V., p. 321) 

However, 

A person who voluntarily exposes himself to 
known dangers assumes the risk of injury from 
these dangers and cannot recover damages for 
injuries caused by them. (P.R.V., p. 326) 

This is illustrated by most cases involving high 
risk sports. 

A high portion of tort cases involving school 
districts and/or school employees arise from 
accidents which occur in the course of transport
ing pupils to and from school. Unless it has been 
abrogated by statute or judicial ruling, the 
common-law rule of immunity from tort liability 
protects school districts from liability for such 
injuries. For example, the school bus operator, 
however, will be held liable if the driver's negli
gence results in injuries. (P.R.V., p. 327) 

Alleged libel has also given cause for tort action. 

Teachers and administrators are liable for 
defamatory material concerning either pupils or 
other school employees. (P.R.V., p. 327) 

Therefore, the fear of personal liability for 
actions undertaken as a part of one's employ
ment is justifiable as numerous cases have arisen 
due to the alleged negligence of the school dis
trict or its employees. However, the courts have 
found that educators are not liable for all injur
ies sustained by pupils but owe them only rea-

sonable care. The amount of care established 
increases wi th the immaturity of the chi ld. 

Some Cases 

Given the preceding, coupled wi th recent 
legislation requir ing each state to provide an 
appropriate education for all chi ldren in the 
least restrictive environment possible, consider 
the fo l lowing cases: 

• The state of New York was held to be 
negligent and liable for a child's injuries in a 
case involving a mongolo id chi ld with a men
tal age of 2 1 / 2 t e a r s who was in jured in a 
institution (Zajaczkowski v. new York State 
1947). The child was left in the toilet room 
unattended and was pushed against the metal 
of a steam radiator. She received a severe 
burn which became infected and resulted in a 
scar about five inches by about two to three 
inches. 

The court's decision to hold the state 
negligent and liable for the child's injuries 
was based on the fo l lowing reasons: 

1. The degree of care to be observed to protect 
patients from injury, self-inflicted or other
wise, should be measured by the patient's 
physical and mental ills and deficiencies. 

2. There were not enough attendants, with 
special training, to care for a large number of 
mentally deficient and irresponsible chil
dren. 

3. The practice of leaving the children unat
tended for even a short period of time was 
improper. 

4. There was no contributory negligence on the 
part of the child for the reason that she did not 
have sufficient understanding to appreciate 
her danger. (Whiteside, pp. 59-60). 

• Ferraro v. Board of Education of New York 
(1961) represents one of the most extensive 
cases involving liability for injury. 

A pupil who had been transferred to a particular 
school because of a record of misbehavior, 
assaulted another pupil. The responsible child 
was known to the principal through prior 
records. He had stated that she was seriously dis
turbed, and had asked the Bureau of Child Gui
dance to examine her concerning her emotional 
stability. A substitute teacher, who had not been 
informed of the behavior characteristics of the 
particular child, was in charge of the room on the 
day of the accident. The Supreme Court, Appel
late Division held that the principal was guilty of 
negligence in failing to alert the substitute 
teacher concerning the known misconduct of the 
student. The court questioned whether it was an 
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act of a reasonable and prudent person to merely 
transfer the child. It was within the superintend
ent's power to hold a hearing and compel the 
Bureau of Child Guidance to help him determine 
if some kind of treatment was needed, and, if 
necessary, to exclude the child as being danger
ous to other children. (Whiteside pp.62-63) 

• Another case is Rodriquez v. San Jose Unified 
School District, 1958: 

In San Jose, California a six year old child who had 
cerebral palsy, congenital heart disease, and seiz
ures that would affect vision and cause tremors to 
the hands was found unconscious under the ho
rizontal bar during noon recess bleeding from a 
head injury. He was taken to the hospital and died 
soon after. 

The District Court of Appeal held the 
school to be not negligent since (a) the 
mother had asked the teacher not to discuss 
the boy's condi t ion wi th others, (b) the 
school had provided adequate supervision, 
and (c) the boy himself was aware that he 
should not be on the bars and he had 
acknowledged such the morning of the acci
dent. The testimony that the child's mother 
had to ld the teacher that she need not tell 
others of his condi t ion since he knew how to 
take care of himself wou ld require the jury to 
consider the contr ibutory negligence of the 
parents. The court also found that " there was 
sufficient evidence to justify a f ind ing based 
on the reasonable inference that the chi ld 
was negligent in getting on the bars and 
assumed any risk attendant on do ing so" 
(Whiteside pp. 61-62). 

Importance of Awareness 

The authors emphasize the importance of being 
aware of what constitutes tort liability and that 
consideration be given to what standard of care 
is due exceptional chi ldren. The courts have 
indicated that the age and maturity level of a 
chi ld wi l l affect the degree to which a profes
sional is held liable for an injury sustained by a 
chi ld. For instance, wi l l professional risk 
increase when work ing with an exceptional 
chi ld placed into "mainstream" programs or 
when placing a severely handicapped chi ld , 
whose parents contest placement? Rather than 
avoid such situations, professionals should be 
aware of the ramifications of their contractual 
relationships and the degree to which these 
affect their responsibilities. 

That educators must become accountable for 
their professional behavior is continually being 

established by the courts. In the right to treat
ment and the right to education cases, the 
courts have tried to assure professional 
accountabil ity on a grander scale, attempting to 
make professionals in the institutions accounta
ble by making the institutions themselves 
accountable. Court orders directed at institu
tions and systems rarely carry personal liability 
(except sometimes for contempt of court for 
noncompliance) whi le orders directed at indi 
viduals themselves always do (by personal l iabi l
ity for damages) (Turnbul l , 1975). The court's 
decision in Donaldson v. O'Connor serves as an 
example of personal liability. The plaintiff-
appellee, Donaldson, was civilly commit ted to a 
Florida State Hospital, diagnosed as a "paranoid 
schizophrenic." He remained there for 14 1/2 
years, dur ing which t ime he received litt le or no 
psychiatric treatment. Donaldson f i led a dam
age action against hospital and state mental 
health officials, contending that he had a consti
tutional right either to be treated or released. A 
federal jury returned a verdict of $28,500 in 
compensatory damages and $10,000 in punit ive 
damages against two of the defendants-
appellants, one of whom was the attending phy
sician and the other of whom was the clinical 
director of the hospital. 

Two recent Supreme Court decisions, (Coss v. 
Lopez, 1975) and (Wood v. Strickland, 1975) 
have further specified the extent of professional 
responsibility. In Coss v. Lopez (95 S. Ct. 992) a 
class action suit was brought by a number of 
Columbus, Oh io public school students who 
had been suspended for up to 10 days wi thout a 
hearing. The Supreme Court held that students 
facing temporary suspension f rom school were 
entit led to protection under the due process 
clause, that such students should be given 
notice of the charges, and an opportuni ty to 
present his or her version to the authorities 
preferably prior to removal f rom school. How
ever, the court foresaw instances whereby prior 
notice and a hearing were not feasible and the 
removed student should be given necessary 
notice of hearing as soon as possible. 

In Wood v. Strickland, two 16 year old girls 
were expelled f rom an Arkansas public high 
school for spiking the punch at the meeting of 
an extracurricular organization attended by 
parents and students. They admitted their 
involvement, but asserted that they had been 
denied due process in their expulsion. The 
court held that, under certain circumstances, 
school board members can be sued for mone
tary damages if they violate a student's constitu-
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tional right in administering discipline. Cumula
tively these decisions hold that some form of 
procedural protect ion (a notice and a hearing) 
must, unless in extraordinary circumstances, 
precede a suspension irrespective of its length. 
(Roos, 1975). They further hold that school of f i 
cials might henceforth be liable for damages 
under the Civil Rights Act of 1871 if they fail to 
grant these protections. 

These decisions have made many administra
tors feel that their discretionary powers are 
being eroded. This, however, is not the case as, 

The majority opinions in both Coss and Wood 
exhibit an awareness of that delicate and cautious 
balancing which must take place as new roles and 
rights are called for. It is only by overextending 
these carefully limited decisions or by misreading 
their possible impact that they can be seen as a 
threat. (Anson, 1975, p. 17) 

As student rights are more specifically 
def ined, the role and responsibility of the edu
cator also becomes more specific. The impor
tance of having a clear understanding of the 
requirements which result cannot be overstat
ed. Furthermore, the authors feel that by under
standing judicial decisions as they relate to 
exceptional chi ldren, the professional wil l be 
better able to maintain a supportive, rather than 
an isolated, role. 

Besides personal liability for damages, fear of 
dismissal provides professional cause for con
cern. Insubordinat ion, incompetence, neglect 
of duty, inappropriate conduct, subversive 
activity, or decreased need for services consti
tute the majority of the reasons for dismissal. 
Professionals also are entit led to due process 
procedures when faced wi th action for dismis
sal. These procedures are usually included in 
state tenure statutes. 

With few exceptions, most tenure statutes 
require lengthy and detailed procedures before 
dismissal. Alabama's statutory provisions are typi
cal. Ala. Code tit 52, ss 351-61 (cum Supp 1971). A 
dismissed teacher must be notified of her dismis
sal, and is entitled to a statement of the reasons 
for the dismissal. If the dismissed teacher indi
cates her desire for a hearing, the school ad minis
tration is required to conduct one. The hearing 
may be public or private at the teacher's discre
tion; the teacher has the right to counsel, to pre
sent evidence and witnesses, to cross examine 
witnesses, and to subpoena witnesses. The hear
ing is held before the board of education, and a 
majority of the board must vote to dismiss the 
teacher for her removal to be effective. Provision 
is made for appeal to the state tenure commis

sion, which reviews the record made before the 
board of education. The decision of the state 
commission is final. (Kirp & Youdof, 1974, p. 251). 

Nontenured teachers have, however, suc
cessfully challenged dismissal on the grounds 
that they have been deprived of a statement on 
the reasons for dismissal and a hearing (Boardof 
Regent v. Roth 7972) as discussed earlier. 

There are, however, numerous situations in 
which the professional has either considered or 
undertaken action which could constitute 
grounds for dismissal, al though in certain situa
tions such action could be considered good 
professional practice. 

Furthermore, it has been established that 
employees do have the right to refuse to under
take an action they believe to be legally wrong 
{Parrish v. Civil Service Commission of the 
County of Alameda). Parrish, a social worker, 
refused to take part in county organized early 
morning raids on the homes of welfare recip
ients to determine their welfare eligibil ity and 
was dismissed for insubordination. The appel
lant had previously stated to his supervisors that 
he doubted the legality of the searches. The 
county claimed that it could discharge the 
appellant as he did not know the constitutional
ity of the searches at the t ime of his refusal. The 
court found the searches unconstitutional and 
thus the social worker possessed adequate 
grounds for decl ining to participate. 

PROFESSIONALS AS ADVOCATES 

It is the content ion of the authors that good 
professional practice is by def in i t ion harmon
ious with the needs of the chi ld involved. Pro
fessionals are employed by the education sys
tem to serve chi ldren, but also to carry out the 
requirements of the system that employs them. 
Thus whi le the chi ld is the professional's cl ient, 
the professional is at times caught between 
what he or she believes to be in the best inter
ests of the client and contradict ing require
ments of the system. 

In earlier times and even in some instances 
today professionals are employed directly by 
the client and served no other master. The client 
could decide w h o to employ, the conditions of 
the service, and when to terminate. Today, in 
education the system imposes itself on the child 
and controls most of the condit ions of the rela
tionship. The professional in education finds 
himself or herself in the middle between the 
system and the chi ld. He or she is forced into a 
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schizophrenic situation of serving the needs of 
the child and the needs of the system, which are 
all to often in contraposit ion. As Bersoff (1974), 
discussing this di lemma in regard to school psy
chologists, noted: 

The major similarity is that the school psycholo
gist is an employee of the institution which hires 
him/her and to which she/he thus has primary 
responsibility. Interesting questions arise as a 
result. What does the school psychologist do 
when what might benefit the child who has been 
referred is at variance with the stated goals of the 
school administration? What happens when a 
superintendent requests that certain decisions 
about class placement be tendered about a child 
because it is in the best interests of the school sys
tem that such changes be effected? These, and all 
other who is the client issues must apparently be 
resolved, under the present system, in favor of 
the psychologist's institutional employer. 

The cases of Parrish and Chalk discussed 
earlier are examples of where professionals 
exerted their right to behave as professionals 
and advocate for their clients even where such 
advocacy was perceived as contradictory to 
interests of the bureaucracy. The failure of 
many education professionals to fo l low this pat
tern contr ibuted to the massive students' rights 
movement which armed the students wi th the 
arsenal necessary to equalize their relationship 
with the system. It is not our purpose to discuss 
the merits of this approach. However, in many 
ways it has had an impact on exceptional and 
particularly severely handicapped chi ldren. Ear
lier we discussed the pr inciple that the greater 
an individual's dependence upon those who 
serve, the greater wi l l be that individual's 
vulnerabil ity to abuse. It is hard to conceive of a 
mult iply handicapped chi ld demanding to see 
his records, challenging his placement, or 
reporting violation of his liberties. Such chi l
dren become dependent upon parents or other 
third parties to represent them. However, these 
representatives have their own interests to serve 
and also are not usually present dur ing those sit
uations where abuses arise. Thus the vulnerable 
chi ld remains vulnerable unless professionals 
who serve the child assume their responsibility 
to be an advocate for the chi ld. 

Another alternative open to professionals to 
support their right to advocate for chi ldren is 
that of collective bargaining. Situations do arise 
whereby work issues interfere wi th providing 
an appropriate education to every chi ld. It has 
come to the authors' attention that, as the states 
begin to comply wi th the provisions of place

ment in the least restrictive alternative, teacher 
associations are proposing contract provisions 
which l imit the number of special education 
chi ldren in the regular classroom. Some associa
tions are even bargaining to " t rade of f " a fixed 
number of regular chi ldren for each exception
al chi ld. Negotiations offered by special educa
tors can benefit the exceptional chi ld. 

If, indeed, special education programs are a 
priority item for future negotiations, it behooves 
negotiators to make a more careful study of the 
concerns of the field. Special educators must, on 
the other hand, become aware of and offer gui
dance to their regular classroom colleagues at the 
bargaining table. (Sosnowsky, p. 613) 

School systems generally have a set of admin
istrative procedures that employees can use to 
challenge the appropriateness of requirements 
of the system. Professionals individually and 
through their representative organizations 
should determine whether such procedures are 
presently operative in their school system, 
whether they are sufficient for the situations 
raised in this chapter, and whether they are pro
cedurally fair. Furthermore, all professionals 
should become wel l schooled in how to util ize 
such procedures, and in most instances such 
procedures should be exhausted before a pro
fessional attempts other courses of action. 

Some Codes of Ethics 

Most professions have codes of ethics or other 
policies which articulate the normative behav
ior expected of members of the profession. 
Such codes are important because they estab
lish standards that courts and other review 
bodies can use to measure the appropriateness 
of a particular professional's behavior and the 
degree to which the system can constrain that 
individual's behavior. Most of the codes of 
ethics or statements of rights of education by 
professional organizations, whi le persuasive in 
regard to relationships between the profession
al and the education system, are substantially 
l imited in articulating the advocacy relationship 
between the professional and the chi ld. There
fore, the authors suggest for consideration the 
fo l lowing principles for discussion by individual 
professionals and organizations of professionals 
concerned about exceptional chi ldren and per
haps all chi ldren. As we did in the beginning of 
this chapter, we warn the reader to apply these 
principles cautiously in practicum situations. 
Al though each principle has some foundation 
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in law, the state of the art at this point is such as 
to not be able to guarantee the security of those 
who apply these principles in all situations. 
1. To report to the system the needs of the 

chi ld. 
2. To demand f rom the system the appro

priate resources to meet the needs of the 
chi ld. 

3. To challenge required participation in any 
activities that are inappropriate to the 
needs of the chi ld. 

4. To in form chi ldren and parents, guardians, 
and surrogates of their rights and any pro
posed or practiced violations of those 
rights. 

5. To cooperate ful ly in administrative or judicial 
cial proceedings regarding a chi ld. 

6. To refrain f rom participating in any 
activities that require skills that you do not 
possess. 

7. To seek appropriate administrative or jud i 
cial action against other professionals who 
violate the rights of chi ldren. 

8. To participate in polit ical activities that wi l l 
improve condit ions necessary to better 
meet the needs of the chi ld. 

9. To seek through contract negotiation 
appropriate condit ions to better meet the 
needs of the child and to engage in activi
ties to prevent such contracts f rom abridg
ing the rights of the chi ld. 

10. To express publicly views on matters 
affecting chi ldren. 

11. To honor requirements of confidential i ty 
regarding the child and his or her family. 

12. To work with other professionals to create 
an appropriate educational program for all 
exceptional chi ldren in the least restrictive 
environment. 

A willingness to assume risk should be con
sidered as part of the development of the role of 
the professional as an advocate for exceptional 
chi ldren. However, careful consideration must 
be given to all factors involved in any action, 
including the needs of the system. The recent 
gains made for exceptional chi ldren wil l be h in
dered if reasonable caution is not taken. Advo
cacy groups can begin with sound, justifiable 
theory, only to develop mil itant attitudes which 
result in their own isolation. Truly appropriate 
programs can only be established by the coop
erative efforts of the professionals involved. 

HYPOTHETICAL CASES 

Several hypothetical cases have been included 
to provide material for further discussion or 

application of the ideas previously presented. 
The first involves Mrs. Jones, a teacher of 

mentally retarded chi ldren. She advises Mr. and 
Mrs. Ramirez at a parent/teacher conference 
that they ought to demand a formal due process 
hearing f rom the school district before they 
allow their son to be placed in a class for the 
mentally retarded. The school principal repri
mands Jones for having so advised the Rami
rezes, despite the fact that the Ramirezes have 
agreed to the placement dur ing an informal 
parents/staff conference. These are the ques
tions: 

1. Was she wi th in her rights to have given such 
advice? 

2. Is there a difference if she only advised them 
on their rights to obtain a hearing or if she 
had advised them that they ought to demand 
a hearing because she believed the recom
mended placement to be inappropriate? 

3. Wou ld it have made a difference if Jones was 
the teacher of the chi ld or just a nondirectly 
involved employee of the school district? 

The second case involves Dr. Philips, a school 
psychologist, who also works for a private clinic. 
Many parents seeking reconsideration of place
ments proposed by the school district, bring 
their chi ldren to the clinic for independent 
evaluations. Frequently the evaluations done by 
Philips and his colleagues at the clinic are used 
in due process hearings to contradict recom
mendations and evaluations presented by the 
school system that employs Philips. These are 
the questions: 

1. Is Philips' extra curricular employment at the 
clinic appropriate? 

2. Should he restrain himself f rom being 
involved in cases that concern the school 
district that employs him? 

A third case involves Ms. Moyer who takes 
her class of handicapped chi ldren out to the 
playground. Johnnie falls f rom the top rung of 
the jungle gym and suffers a serious brain injury. 
The questions here are: 

1. To what degree is Moyer liable for the injur
ies suffered by Johnnie? 

2. Does the age and demonstrated capability of 
the chi ld affect the situation? For example, 
suppose Johnnie was a 9 year old mildy 
retarded child who had never demonstrated 
any lack of coordinat ion. Or suppose John
nie was a 9year old chi ld who had neurologi
cal impairments resulting in substantial 
motor and perceptual handicaps. 

3. Using the above t w o descriptions of Johnnie 
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could Moyer legitimately argue that she was 
not aware of the child's motor abilities? 
Would such lack of knowledge be consid
ered reasonable? 

4. Suppose the children Moyer taught had 
emotional disorders and Johnnie was pushed 
off the jungle gym by Mary who has a history 
of violent behavior. To what degree wou ld 
Moyer be liable? Suppose she were standing 
right by the jungle gym when it happened or 
that she was at the other end of the 
playground. 

A fourth case may be hypothesized. Several 
severely mentally retarded chi ldren come 
home f rom school and in their l imited ability to 
communicate, convey to their parents that their 
teacher has been hitt ing them. The parents 
examine their children and f ind some minor 
bruises. The parents bring charges against the 
teacher. The teacher, Mrs. Dunn, claims inno
cence. However, she is dismissed by the school 
district after an investigation by the board into 
the matter. Dunn brings the case to court claim
ing that nowhere dur ing the investigation were 
she and her attorney able to question the only 
witnesses who were the chi ldren and that the 
parents' testimony was purely hearsay. The 
school district argues that the chi ldren should 
not be made to testify and be cross examined 
because of their degree of retardation and that 
such an experience would seriously damage 
their educational growth. The questions here 
are: 

1. How do you think a judge wou ld rule on this 
matter? 

2. Can an individual lose his/her job in a situa
t ion like this? 

3. What are this teacher's rights under the 
equal protection clause? 

A fifth case might involve the Smithfield 
teachers association which has submitted a con
tract provision l imit ing the number of special 
education students who are mainstreamed into 
regular classes to two per class. Many of the 
teachers feel that this arrangement wi l l make it 
easier to program for the special students. A 
group of resource teachers feel that this is unfair 
and try to amend the proposal. They are voted 
down by the delegate assembly. The questions 
are: 

1. Are the special education chi ldren served by 
the Smithfield teachers being deprived of 
the best possible educational placement? 

2. Is this action legal? 
3. What other recourse would the resource 

teachers have? 
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THOMAS K. GILHOOL 

Excerpts from Cases Relevant 
to Professional Rights 
and Responsibilities 

• The fo l lowing case excerpts should be help
ful to the reader to gain further insight into the 
matters discussed earlier in this section. (Editors' 
note: Only the most pert inent footnotes have 
been included; footnotes have kept their or ig i 
nal numbers.) 

MARVIN L PICKERING, Appellant, 
v. 

BOARD OF EDUCATION OF TOWNSHIP 
HIGH SCHOOL 

DISTRICT 205, Will County, Illinois 
391 US 563, 20 L Ed 2d 811, 88 S Ct 1731 

[No. 510] 
Argued March 27,1968. Decided June 3,1968. 

SUMMARY 

A few days after a proposal to increase school 
taxes was defeated by local voters, a public 
school teacher wrote a letter to the editor of a 
local newspaper crit icizing the way in which the 
board of education and the superintendent of 
schools had handled past proposals to raise new 
revenue for the schools. After the letter was 
publ ished, the board of education determined 
that its publication was detr imental to the eff i
cient operation and administration of the 
schools of the district and that the interests of 
the school required the teacher's dismissal. The 
Circuit Court of Wi l l County, Il l inois, upheld 
the dismissal, and the Supreme Court of Il l inois, 
two justices dissenting, aff irmed the judgment 
of the Circuit Court and rejected the teacher's 
content ion that his remarks and comments in 
the letter were protected by the constitutional 
right of free speech. (36 III 2d 568, 225 NE2d 1.) 

On certiorari, the United States Supreme 
Court reversed. In an opin ion by Marshall, J., 
expressing the views of six members of the 

court, it was held that in the absence of proof of 
false statements knowingly or recklessly made 
by the teacher, his right to speak on issues of 
public importance could not furnish the basis 
for his dismissal, and that under the circumstan
ces of the instant case, his dismissal violated his 
constitutional right to free speech. 

Douglas and Black, JJ., concurred in the 
court's judgment on the grounds that the 
constitutional guaranty of free speech was even 
broader than the court acknowledged it to be. 

Whi te, J., concurr ing in part and dissenting in 
part, agreed that the teacher could not constitu
tionally be dismissed unless he had knowingly 
or recklessly made false statements, but wou ld 
prefer to have the case remanded to the state 
courts for further proceedings in light of the ap
plicable constitutional standard rather than to 
have the Supreme Court make the initial deter
mination of knowing or reckless falsehood f rom 
the cold record before it. 

OPINION OF THE COURT 

Mr. Justice Marshall delivered the opin ion of 
the Court. 

Appellant Marvin L. Pickering, a teacher in 
Township High School District 205, Wil l County, 
Il l inois, was dismissed f rom his position by the 
appellee Board of Education for sending a letter 
to a local newspaper in connection with a re
cently proposed tax increase that was critical of 
the way in which the Board and the district su
perintendent of schools had handled past pro
posals to raise new revenue for the schools. Ap -
p e l l a n t ' s d i s m i s s a l r e s u l t e d f r o m a 
determination by the Board, after a full hearing, 
that the publication of the letter was "de t r imen
tal to the efficient operation and administration 
of the schools of the distr ict" and hence, under 
the relevant Illinois statute, III Rev Stat, c 122, § 

344 
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10-22.4 (1963), that "interests of the school re
q u i r e [ d ] [his dismissal]." 

[1] Appellant's claim that his wr i t ing of the let
ter was protected by the First and Fourteenth 
Amendments was rejected. Appellant then 
sought review of the Board's action in the Cir
cuit Court of Wi l l County, which aff irmed his 
dismissal on the ground that the determinat ion 
that appellant's letter was detr imental to the 
interests of the school system was supported by 
substantial evidence and that the interests of the 
schools overrode appellant's First Amendment 
rights. On appeal, the Supreme Court of I l l inois, 
two Justices dissenting, aff irmed the judgment 
of the Circuit Court. 36 III 2d 568, 225 NE2d 1 
(1967). We noted probable jur isdict ion of appel
lant's claim that the Illinois statute permit t ing 
his dismissal on the facts of this case was uncon
stitutional as applied under the First and Four
teenth Amendments. 389 US 925,19 L Ed 2d 276, 
88 S Ct 291 (1967). For the reasons detailed 
below we agree that appellant's rights to free
dom of speech were violated and we reverse. 

I. 

In February of 1961 the appellee Board of Ed
ucation asked the voters of the school district to 
approve a bond issue to raise $4,875,000 to erect 
two new schools. The proposal was defeated. 
Then, in December of 1961, the Board submit
ted another bond proposal to the voters which 
called for the raising of $5,500,000 to bui ld two 
new schools. This second proposal passed and 
the schools were built wi th the money raised by 
the bond sales. In May of 1964 a proposed i n 
crease in the tax rate to be used for educational 
purposes was submitted to the voters by the 
Board and was defeated. Finally, on September 
19,1964, a second proposal to increase the tax 
rate was submitted by the Board and was l ike
wise defeated. It was in connect ion wi th this last 
proposal of the School Board that appellant 
wrote the letter to the editor (which we repro
duce in an Appendix to this opinion) that re
sulted in his dismissal. 

Prior to the vote on the second tax increase 
proposal a variety of articles attr ibuted to the 
District 205 Teachers' Organization appeared in 
the local paper. These articles urged passage of 
the tax increase and stated that failure to pass 
the increase wou ld result in a decline in the 
quality of education afforded chi ldren in the 
district's schools. A letter f rom the superinten
dent of schools making the same point was pub
lished in the paper two days before the election 
and submitted to the voters in mimeographed 

form the fo l lowing day. It was in response to the 
foregoing material, together wi th the failure of 
the tax increase to pass, that appellant submit
ted the letter in question to the editor of the lo
cal paper. 

The letter constituted, basically, an attack on 
the School Board's handling of the 1961 bond 
issue proposals and its subsequent allocation of 
financial resources between the schools' educa
tional and athletic programs. It also charged the 
superintendent of schools wi th attempting to 
prevent teachers in the district f rom opposing 
or crit icizing the proposed bond issue. 

The Board dismissed Pickering for wr i t ing and 
publishing the letter. Pursuant to Illinois law, 
the Board was then required to hold a hearing 
on the dismissal. At the hearing the Board 
charged that numerous statements in the letter 
were false and that the publication of the state
ments unjustifiably impugned the "motives, 
honesty, integrity, truthfulness, responsibility 
and competence" of both the Board and the 
school administration. The Board also charged 
that the false statements damaged the profes
sional reputations of its members and of the 
school administrators, wou ld be disruptive of 
faculty discipline, and would tend to foment 
"controversy, confl ict and dissension" among 
teachers, administrators, the Board of Educa
t ion , and the residents of the district. Testimony 
was introduced f rom a variety of witnesses on 
the truth or falsity of the particular statements in 
the letter wi th which the Board took issue. The 
Board found the statements to be false as 
charged. No evidence was introduced at any 
point in the proceedings as to the effect of the 
publication of the letter on the communi ty as a 
whole or on the administration of the school 
system in particular, and no specific findings 
along these lines were made. 

The Illinois courts reviewed the proceedings 
solely to determine whether the Board's f ind
ings were supported by substantial evidence 
and whether, on the facts as found , the Board 
could reasonably conclude that appellant's 
publ ication of the letter was "detr imental to the 
best interests of the schools." Pickering's claim 
that his letter was protected by the First Amend
ment was rejected on the ground that his accep
tance of a teaching position in the public 
schools obl iged him to refrain f rom making 
statements about the operation of the schools 
"wh ich in the absence of such position he 
would have an undoubted right to engage i n . " 
It is not altogether clear whether the Illinois Su
preme Court held that the First Amendment 
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had no applicability to appellant's dismissal for 
wr i t ing the letter in question or whether i t de
termined that the particular statements made in 
the letter were not enti t led to First Amendment 
protect ion. In any event, it clearly rejected Pick
ering's claim that, on the facts of this case, he 
could not constitutionally be dismissed f rom his 
teaching posit ion. 

I I . 

[2-4] To the extent that the Illinois Supreme 
Court's op in ion may be read to suggest that 
teachers may constitutionally be compel led to 
relinquish the First Amendment rights they 
would otherwise enjoy as citizens to comment 
on matters of publ ic interest in connect ion wi th 
the operation of the publ ic schools in which 
they work , it proceeds on a premise that has 
been unequivocally rejected in numerous prior 
decisions of this Court. E. g., Wieman v Upde-
graff, 344 US 183, 97 L Ed 216,73 S Ct 215 (1952); 
Shelton v Tucker, 364 US 479,5 L Ed 2d 231,81 S 
Ct 247 (1960); Keyishian v Board of Regents, 385 
US 589,17 L Ed 2d 629,87 S Ct 675 (1967). " [T ]he 
theory that publ ic employment which may be 
denied altogether may be subjected to any con
dit ions, regardless of how unreasonable, has 
been uniformly rejected." Keyishian v Board of 
Regents, supra, at 605-606,17 L Ed 2d at 642. At 
the same t ime it cannot be gainsaid that the 
State has interests as an employer in regulating 
the speech of its employees that differ signif i
cantly f rom those it possesses in connection 
wi th regulation of the speech of the citizenry in 
general. The problem in any case is to arrive at a 
balance between the interests of the teacher, as 
a cit izen, in comment ing upon matters of public 
concern and the interest of the State, as an 
employer, in promot ing the efficiency of the 
p u b l i c services i t pe r fo rms t h r o u g h its 
employees. 

I l l 

The Board contends that " the teacher by 
virtue of his public employment has a duty of 
loyalty to support his superiors in attaining the 
generally accepted goals of education and that, 
if he must speak out publ icly, he should do so 
factually and accurately, commensurate wi th his 
education and experience." Appellant, on the 
other hand, argues that the test applicable to 
defamatory statements directed against public 
officials by persons having no occupational re
lationship with them, namely, that statements to 
be legally actionable must be made "w i th 

knowledge that [they were] . . . false or wi th 
reckless disregard of whether [they were] . . . 
false or no t , " New York Times Co. v Sullivan, 376 
US 254, 280, 11 L Ed 2d 686, 706, 84 S Ct 710, 95 
ALR2d 1412 (1964), should also be applied to 
public statements made by teachers. Because of 
the enormous variety of fact situations in which 
critical statements by teachers and other public 
employees may be thought by their superiors, 
against whom the statements are directed, to 
furnish grounds for dismissal, we do not deem it 
either appropriate or feasible to attempt to lay 
down a general standard against wh ich all such 
statements may be judged. However, in the 
course of evaluating the confl ict ing claims of 
First Amendment protect ion and the need for 
orderly school administration in the context of 
this case, we shall indicate some of the general 
lines along which an analysis of the control l ing 
interests should run. 

[5] An examination of the statements in ap
pellant's letter objected to by the Board reveals 
that they, l ike the letter as a whole, consist es
sentially of criticism of the Board's allocation of 
school funds between educational and athletic 
programs, and of both the Board's and the su
perintendent's methods of informing, or pre
venting the informing of, the district's taxpayers 
of the real reasons why addit ional tax revenues 
were being sought for the schools. The state
ments are in no way directed towards any per
son with whom appellant wou ld normally be in 
contact in the course of his daily work as a 
teacher. Thus no question of maintaining either 
discipline by immediate superiors or harmony 
among coworkers is presented here. Appel 
lant's employment relationships with the Board 
and, to a somewhat lesser extent, wi th the su
perintendent are not the k ind of close work ing 
relationships for which it can persuasively be 
claimed that personal loyalty and confidence 
are necessary to their proper funct ioning. Ac
cordingly, to the extent that the Board's posi
t ion here can be taken to suggest that even 
comments on matters of publ ic concern that are 
substantially correct, such as statements (1)-(4) 
of appellant's letter, see Appendix, infra, may 
furnish grounds for dismissal if they are suffi
ciently critical in tone, we unequivocally reject 
it. 

We next consider the statements in appel
lant's letter which we agree to be false. The 
Board's original charges included allegations 
that the publication of the letter damaged the 
professional reputations of the Board and the 
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superintendent and would foment controversy 
and conflict among the Board, teachers, admin
istrators, and the residents of the district. How
ever, no evidence to support these allegations 
was introduced at the hearing. So far as the rec
ord reveals, Pickering's letter was greeted by ev
eryone but its main target, the Board, with mas
sive apathy and total disbelief. The Board must, 
therefore, have decided, perhaps by analogy 
with the law of libel, that the statements were 
per se harmful to the operation of the schools. 

[6] However, the only way in which the Board 
could conclude, absent any evidence of the ac
tual effect of the letter, that the statements con
tained therein were per se detrimental to the in
terest of the schools was to equate the Board 
members' own interests with that of the schools. 
Certainly an accusation that too much money is 
being spent on athletics by the administrators of 
the school system (which is precisely the import 
of that portion of appellant's letter containing 
the statements that we have found to be false, 
see Appendix, infra) cannot reasonably be re
garded as per se detrimental to the district's 
schools. Such an accusation reflects rather a dif
ference of opinion between Pickering and the 
Board as to the preferable manner of operating 
the school system, a difference of opinion that 
clearly concerns an issue of general public in
terest. 

In addition, the fact that particular illustra
tions of the Board's claimed undesirable em
phasis on athletic programs are false would not 
normally have any necessary impact on the ac
tual operation of the schools, beyond its ten
dency to anger the Board. For example, Picker
ing's letter was written after the defeat at the 
polls of the second proposed tax increase. It 
could, therefore, have had no effect on the abil
ity of the school district to raise necessary re
venue, since there was no showing that there 
was any proposal to increase taxes pending 
when the letter was written. 

[7] More importantly, the question whether a 
school system requires additional funds is a mat
ter of legitimate public concern on which the 
judgment of the school administration, includ
ing the School Board, cannot, in a society that 
leaves such questions to popular vote, be taken 
as conclusive. On such a question free and open 
debate is vital to informed decision-making by 
the electorate. Teachers are, as a class, the 
members of a community most likely to have in
formed and definite opinions as to how funds 

allotted to the operation of the schools should 
be spent. Accordingly, it is essential that they be 
able to speak out freely on such questions with
out fear of retaliatory dismissal. 

In addition, the amounts expended on athlet
ics which Pickering reported erroneously were 
matters of public record on which his position 
as a teacher in the district did not qualify him to 
speak with any greater authority than any other 
taxpayer. The Board could easily have rebutted 
appellant's errors by publishing the accurate 
figures itself, either via a letter to the same 
newspaper or otherwise. We are thus not pre
sented with a situation in which a teacher has 
carelessly made false statements about matters 
so closely related to the day-to-day operations 
of the schools that any harmful impact on the 
public would be difficult to counter because of 
the teacher's presumed greater access to the 
real facts. Accordingly, we have no occasion to 
consider at this time whether under such cir
cumstances a school board could reasonably re
quire that a teacher make substantial efforts to 
verify the accuracy of his charges before pub
lishing them.4 

[8, 9] What we do have before us is a case in 
which a teacher has made erroneous public 
statements upon issues then currently the sub
ject of public attention, which are critical of his 
ultimate employer but which are neither shown 
nor can be presumed to have in anyway either 
impeded the teacher's proper performance of 
his daily duties in the classroom or to have inter
fered with the regular operation of the schools 
generally. In these circumstances we conclude 
that the interest of the school administration in 
limiting teachers'opportunities to contribute to 
public debate is not significantly greater than its 
interest in limiting a similar contribution by any 
member of the general public. 

IV. 

[10] The public interest in having free and 
unhindered debate on matters of public 
importance—the core value of the Free Speech 
Clause of the First Amendment—is so great that 
it has been held that a State cannot authorize 
the recovery of damages by a public official for 

4There is likewise no occasion furnished by this case 
for consideration of the extent to which teachers can 
be required by narrowly drawn grievance procedures 
to submit complaints about the operation of the 
schools to their superiors for action thereon prior to 
bringing the complaints before the public. 
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defamatory statements directed at him except 
when such statements are shown to have been 
made either with knowledge of their falsity or 
with reckless disregard for their t ruth or falsity. 
New York Times Co. v Sullivan, 376 US 254,11 L 
Ed 2d 686, 84 S Ct 710, 95 ALR2d 1412 (1964); St. 
Amant v Thompson, 390 US 727, 20 L Ed 2d 262, 
88 S Ct 1323 (1968). Compare Linn v United Plant 
Guard Workers, 383 US 53,15 L Ed 2d 582,86 S Ct 
657 (1966). The same test has been applied to 
suits for invasion of privacy based on false state
ments where a "matter of publ ic interest" is 
involved. Time, Inc. v Hi l l , 385 US 374,17 L Ed 2d 
456, 87 S Ct 534 (1967). It is therefore perfectly 
clear that, were appellant a member of the gen
eral publ ic, the State's power to afford the 
appellee Board of Education or its members any 
legal right to sue him for wr i t ing the letter at 
issue here would be l imited by the requirement 
that the letter be judged by the standard laid 
down in New York Times. 

[11] This Court has also indicated, in more 
general terms, that statements by publ ic officials 
on matters of publ ic concern must be accorded 
First Amendment protect ion despite the fact 
that the statements are directed at their nominal 
superiors. Garrison v Louisiana, 379 US 64,13 L 
Ed 2d 125, 85 S Ct 209 (1964); Wood v Georgia, 
370 US 375, 8 L Ed 2d 569, 82 S Ct 1364 (1962). In 
Garrison, the New York Times test was specifi
cally applied to a case involving a criminal defa
mation convict ion stemming f rom statements 
made by a district attorney about the judges 
before whom he regularly appeared. 

[9] Whi le criminal sanctions and damage 
awards have a somewhat dif ferent impact on 
the exercise of the right to f reedom of speech 
f rom dismissal f rom employment, it is apparent 
that the threat of dismissal f rom publ ic employ
ment is nonetheless a potent means of inhibi t 
ing speech. We have already noted our disincli
nation to make an across-the-board equation of 
dismissal f rom publ ic employment for remarks 
critical of superiors wi th awarding damages in a 
libel suit by a public official for similar criticism. 
However, in a case such as the present one, in 
which the fact of employment is only tangen-
tially and insubstantially involved in the subject 
matter of the public communicat ion made by a 
teacher, we conclude that it is necessary to 
regard the teacher as the member of the general 
publ ic he seeks to be. 

[12] In sum, we hold that, in a case such as this, 
absent proof of false statements knowingly or 

recklessly made by h im, a teacher's exercise of 
his right to speak on issues of publ ic importance 
may not furnish the basis for his dismissal f rom 
public employment. Since no such showing has 
been made in this case regarding appellant's let
ter, see Appendix, infra, his dismissal for wr i t ing 
it cannot be upheld and the judgment of the I l l i 
nois Supreme Court must, accordingly, be re
versed and the case remanded for further pro
ceedings not inconsistent wi th this op in ion. 

It is so ordered. 

APPENDIX TO OPINION OF 
THE COURT 

A. Appellant's letter. 
LETTERS TO THE EDITOR 

****Graphic Newspapers, Inc. 
Thursday, September 24,1964, 

Page 4 

Dear Editor: 
I enjoyed reading the back issues of your 

paper which you loaned to me. Perhaps others 
would enjoy reading them in order to see just 
how far the two new high schools have deviated 
f rom the original promises by the Board of Edu
cation. First, let me state that I am referring to 
the February thru November, 1961 issues of 
your paper, so that it can be checked. 

One statement in your paper declared that 
swimming pools, athletic fields, and auditor i
ums had been left out of t h e program. they may 
have been left out but they got put back in very 
quickly because, Lockport West has both an 
audi tor ium and athletic f ield. In fact, Lockport 
West has a better athletic f ield than Lockport 
Central. It has a track that isn't qui te regulation 
distance even though the board spent a few 
thousand dollars on it. Whose fault is that? O h , I 
forget, it wasn't supposed to be there in the first 
place. It must have fallen out of the sky. Such re
sponsibility has been touched on in other letters 
but it seems one just can't help noticing it. I am 
not saying the school shouldn't have these facil-
ities, because I think they should, but promises 
are promises, or are they? 

Since there seems to be a problem gett ing all 
the facts to the voter on the twice defeated 
bond issue, many letters have been wr i t ten to 
this paper and probably more wil l fo l low, I feel I 
must say something about the letters and their 
writers. Many of these letters d id not give the 
whole story. Letters by your Board and Adminis
trat ion have stated that teachers' salaries total 
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$1,297,746 for one year. Now that must have 
been the total payroll, otherwise the teachers 
would be getting $10,000 a year. I teach at the 
high school and I know this just isn't the case. 
However, this shows their "stop at nothing" at
titude. To illustrate further, do you know that 
the superintendent told the teachers, and I 
quote, "Any teacher that opposes the referen
dum should be prepared for the consequen
ces." I think this gets at the reason we have 
problems passing bond issues. Threats take 
something away; these are insults to voters in a 
free society. We should try to sell a program on 
its merits, if it has any. 

Remember those letters entitled "District 205 
Teachers Speak," I think the voters should know 
that those letters have been written and agreed 
to by only five or six teachers, not 98% of the 
teachers in the high school. In fact, many 
teachers didn't even know who was writing 
them. Did you know that those letters had to 
have the approval of the superintendent before 
they could be put in the paper? That's the kind 
of totalitarianism teachers live in at the high 
school, and your children go to school in. 

In last week's paper, the letter written by a 
few uninformed teachers threatened to close 
the school cafeteria and fire its personnel. This is 
ridiculous and insults the intelligence of the 
voter because properly managed school cafete
rias do not cost the school district any money. If 
the cafeteria is losing money, then the board 
should not be packing free lunches for athletes 
on days of athletic contests. Whatever the case, 
the taxpayer's child should only have to pay 
about .30 for his lunch instead of .35 to pay for 
free lunches for the athletes. 

In a reply to this letter your Board of Adminis
tration will probably state that these lunches are 
paid for from receipts from the games. But 
$20,000 in receipts doesn't pay for the $200,000 a 
year they have been spending on varsity sports 
while neglecting the wants of teachers. 

You see we don't need an increase in the 
transportation tax unless the voters want to 
keep paying $50,000 or more a year to transport 
athletes home after practice and to away games, 
etc. Rest of the $200,000 is made up in coaches' 
salaries, athletic directors' salaries, baseball 
pitching machines, sodded football fields, and 
thousands of dollars for other sports equip
ment. 

These things are all right, provided we have 
enough money for them. To sod football fields 
on borrowed money and then not be able to 
pay teachers' salaries is getting the cart before 

the horse. 
If these things aren't enough for you, look at 

East High. No doors on many of the classrooms, 
a plant room without any sunlight, no water in a 
first aid treatment room, are just a few of many 
things. The taxpayers were really taken to the 
cleaners. A part of the sidewalk in front of the 
building has already collapsed. Maybe Mr. Hess 
would be interested to know that we need 
blinds on the windows in that building also. 

Once again, the board must have forgotten 
they were going to spend $3,200,000 on the 
West building and $2,300,000 on the East build
ing. 

As I see it, the bond issue is a fight between 
the Board of Education that is trying to push tax-
supported athletics down our throats with edu
cation, and a public that has mixed emotions 
about both of these items because they feel they 
are already paying enough taxes, and simply 
don't know whom to trust with any more tax 
money. 

I must sign this letter as a citizen, taxpayer and 
voter, not as a teacher, since that freedom has 
been taken from the teachers by the administra
tion. Do you really know what goes on behind 
those stone walls at the high school? 

Respectfully, 
Marvin L. Pickering 

425 P.2d 223 
Benny Max PARRISH, Plaintiff 

and Appellant, 
v. 

The CIVIL SERVICE COMMISSION OF the 
COUNTY OF ALAMEDA, etc., et al., 

Defendants and Respondents. 
S.F. 22429 

Supreme Court of California, 
In Bank. 

March 27,1967. 
57 Cal Rptr 623 

TOBRINER, Justice. 

In the present case an Alameda County social 
worker, discharged for "insubordination" for 
declining to participate in a mass morning raid 
upon the homes of the county's welfare recip
ients, seeks reinstatement with back pay on the 
ground that such participation would have 
involved him in multiple violations of rights 
secured by the federal and state Constitutions. 
He urges that his superiors could not properly 
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direct him to participate in an illegal activity and 
that he could not, therefore, be dismissed for 
decl ining to fo l low such directions. 

The county acknowledges that it has subse
quently abandoned the method of mass morn 
ing raids to determine welfare eligibil i ty and 
that such operations are now forb idden by the 
applicable state and federal regulations. Since 
these regulations were not in force at the t ime 
of the plaintiff 's dismissal, however, we must 
determine whether he could properly refuse to 
participate in the welfare raids on the ground 
that they infr inged rights of constitutional 
dimension. 

[1-3] For the reasons set for th in this op in ion 
we have decided that the county's fai lure to 
secure legally effective consent to search the 
homes of welfare recipients rendered the mass 
raids unconstitut ional. We have determined 
further that, even if effective consent had been 
obtained, the county could not constitutionally 
condi t ion the cont inued receipt of welfare ben
efits upon the giving of such consent. We have 
therefore held, for these two independently 
sufficient reasons, that the project in which the 
county directed the plaintiff to take part trans
gressed constitutional l imitations. In light of 
plaintiff's knowledge as to the scope and meth
ods of the projected operat ion, we have con
cluded that he possessed adequate grounds for 
decl ining to participate. 

On November 21,1962, the Board of Supervi
sors of Alameda County ordered the county 
welfare director to initiate a series of unan
nounced early-morning searches of the homes 
of the county's welfare recipients for the pur
pose of detecting the presence of "unautho
rized males." The searches were to be modeled 
on a Kern County project popularly known as 
"Operat ion Weekend. " 

Neither in planning nor in executing the 
searches did the county authorities attempt to 
secure appropriate search warrants. The social 
workers who conducted the searches were not 
required or permit ted to restrict them to the 
homes of persons whom they had probable 
cause to arrest, or even to the homes of those 
welfare recipients whose eligibi l i ty they had any 
reason to doubt. Indeed, as wi l l later appear, the 
majority of persons whose homes were 
searched were under no suspicion whatever 
and were in fact subjected to the raid for that 
very reason. 

The Alameda County searches, popularly and 
reportorially dubbed "Opera t ion Bedcheck," 
commenced on Sunday, January 13,1963, at 6:30 

a.m. A l though the county welfare department 
contained a 10 man fraud unit whose members 
ordinari ly investigated all cases of suspected 
fraud, that unit could not adequately staff an 
operat ion of the sweep contemplated by the 
supervisors. Accordingly, despite the fact that 
the county's social workers d id not ordinari ly 
conduct fraud investigations, their services 
were necessary for this undertaking. 

Since the social workers lacked experience 
wi th the techniques employed by the fraud 
investigators they received special instruction in 
the procedures to be fo l lowed. Their superiors 
instructed them to work in pairs wi th one 
member covering the back door of each dwel 
l ing whi le the recipient's own social worker 
presented himself at the front door and sought 
admittance. Once inside, he wou ld proceed to 
the rear door and admit his companion. Togeth
er the two would conduct a thorough search of 
the entire dwel l ing, giving particular attention 
to beds, closets, bathrooms and other possible 
places of concealment. 

Plaintiff was one of the social workers chosen 
to participate in the first wave of raids. Upon 
learning the nature of the proposed operat ion, 
he submitted a letter to his superior declaring 
that he could not participate because of his con
viction that such searches were illegal. After 
plaintiff had explained his position to the d i 
vision chief and the welfare director, he was dis
charged for insubordinat ion. 

[4] " Insubordinat ion can be rightfully predi
cated only upon a refusal to obey some order 
which a superior officer is enti t led to give and 
entit led to have obeyed. " (Garvin v. Chambers 
(1924) 195 Cal. 212, 224,232 P. 696,701; Sheehan 
v. Board of Police Commrs. (1925) 197 Cal. 70,78, 
239 P. 844; Forstner v. City and County of San 
Francisco (1966) 243 A.C.A. 787,794,52Cal.Rptr. 
621.) Plaintiff contends that his superiors were 
not enti t led to compel his participation in illegal 
searches and urges that such participation 
might have exposed him to severe penalties 
under federal law.4 

4 One who, clothed with the authority of a state 
agency, invades and searches a home without a war
rant and without probable cause to effect an arrest 
upon the premises may incur civil liability to t h e occu-
pant under section 1983 of title 42 of the United States 
Code. (See Monroe v. Pape (1961) 365 U.S. 167,81 S.Ct. 
473, 5 L.Ed.2d 492; Cohen v. Norris (9th Cir. 1962) 300 
F.2d 24, 31-32; Beauregard v. Wingard (S.D.Cal.1%4) 
230 F. Supp. 167,173-177.) Moreover, under section 
242 of title 18 of the United States Code, wilful partici-
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Accordingly we must determine, as the cen
tral issue in the present case, the constitut ionali
ty of the searches contemplated and undertak
en in the course of the operat ion. By their 
t iming and scope those searches pose constitu
t ional questions relating both to the Fourth 
Amendment 's stricture against unreasonable 
searches and to the penumbral right of privacy 
and repose recently vindicated by the United 
States Supreme Court in Griswold v. State of 
Connecticut (1965) 381 U.S. 479,85S.Ct. 1678,14 
L.Ed.2d 510 . . . . 

[5,6] . . .We conclude that the searches con
templated and undertaken in the course of the 
operation in the present case must be deemed 
unconstitutional unless the county can show 
compliance wi th the standards which govern 
searches for evidence of cr ime. The county con
cedes that it sought no warrants for these 
searches and that it lacked probable cause to 
arrest any person in any of the homes searched, 
but contends that the searches took place pur
suant to effective consent, freely and voluntari ly 
given. (People v. McLean (1961) 56 Cal.2d 660, 
664, 16 Cal.Rptr. 347, 365 P.2d 403; People v. 
Burke (1956) 47 Cal.2d 45, 49, 301 P.2d 241.) 

The alleged consent to search. 

Our first task is to analyze the county's argu
ment that the raids entailed no unlawful 
searches because the authorities instructed the 
searchers to refrain f rom forcing their way into 
any home. They were, instead, to report any 
refusal of entry to their superiors for such 
further action as might be deemed appropriate. 
The record indicates that, under the county's 
established practice, a reported refusal of entry 
could serve as a basis for terminat ing welfare 
benefits. The record also establishes that we l 
fare recipients must depend to a remarkably 
high degree upon the cont inued favor of their 
social workers, who are vested wi th wide discre
t ion to authorize or prohibi t specific expendi
tures.9 Accordingly, we must determine 
whether the threat of sanctions necessarily 

pation in a state-directed activity which infringes any 
right secured by the federal Constitution is a misde
meanor, punishable by a fine of not more than $1,000 
or imprisonment for not more than one year, or both. 
(See United States v. Price (1966) 383 U.S. 787,86 S.Ct. 
1152,16 L.Ed.2d 267; Screws v. United States (1945) 325 
U.S. 91, 65 S.Ct. 1031, 89 L.Ed. 1495; People v. Cahan 
(1955) 44 Cal.2d 434,436,282 P.2d 905,50 A.L.R.2d 513.) 
(But see Note, Federal Judicial Review of State Wel
fare Practices (1967) 67 Colum.L.Rev. 84, 96 fn. 76.) 

implicit in a request for entry under such cir
cumstances vitiated the apparent consent 
which the searchers sought to secure f rom the 
occupants. 

[7] Our case proceeds far beyond a mere re
quest for admission presented by authorities 
under color of off ice. Thus we need not deter
mine here whether a request for entry, voiced 
by one in a position of authority under c i rcum
stances which suggest that some official reprisal 
might attend a refusal, is itself sufficient to v i 
tiate an affirmative response by an individual 
who had not been apprised of his Fourth 
Amendment rights. The persons subjected to 
the instant operation confronted far more than 
the amorphous threat of official displeasure 
which necessarily attends any such request. The 
request for entry by persons whom the ben
eficiaries knew to possess virtually unl imited 
power over their very l ivel ihood posed a threat 
which was far more certain, immediate, and 
substantial.11 These circumstances null ify the le
gal effectiveness of the apparent consent se
cured by the Alameda County searchers. Both 
this court and the Supreme Court of the United 
States have recently emphasized the heavy 
burden which the government bears when it 
seeks to rely upon a supposed waiver of consti
tut ional rights. The county has not sustained 
that burden here. 

The consequences of failure to consent 
Even if we could conclude, however, that the 
consent secured by the Alameda County 
searchers constituted a knowing and fully vol-

9This discretion, limited by no standard and subject to 
no appeal, heightens the peril faced by any recipient 
bold enough to deny entry. Not surprisingly, none of 
the recipients were so daring here. (See Respondent's 
Reply Brief, p. 10.) In Shelton v. Tucker (1960) 364 U.S. 
479,81 S.Ct. 247,5 L.Ed.2d 231, the court struck down a 
statute requiring teachers to report their membership 
in any organization, noting that "[s]uch interference 
with personal freedom is conspicuously accented 
when the teacher serves at the absolute will of those 
to whom the disclosure must be made—those who 
any year can terminate the teacher's employment 
without bringing charges, without notice, without a 
hearing, without affording an opportunity to ex
plain." (364 U.S. at p. 486,81 S.Ct. at p. 251.) (Cf. Note, 
op. cit. supra, 67 Colum.L.Rev. 84, 93). 
11 In Lynumn v. State of Illinois (1963) 372 U.S. 528,534, 
83 S.Ct. 917, 920, 9 L.Ed.2d 922, the United States 
Supreme Court regarded a threat that "state financial 
aid for [the defendant's] children would be cut off" as 
an important element of coercion in determining the 
voluntariness of defendant's confession. 
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untary waiver of Fourth Amendment rights, that 
conclusion wou ld not establish the constitu
tionality of the operation involved in this case. 
That operation rested upon the assumption that 
a welfare agency may wi thho ld aid f rom recip
ients who do not wil l ingly submit to random, 
exploratory searches of their homes; f rom its i n 
cept ion, the operation contemplated the use of 
such searches to threaten the withdrawal of 
welfare benefits f rom anyone who insisted 
upon his rights of privacy and repose. In l ight of 
the resulting pressure upon welfare recipients 
to sacrifice constitutionally protected rights, the 
ult imate legality of the operat ion in which the 
plaintiff refused to participate must turn on 
whether the receipt of welfare benefits may be 
condit ioned upon a waiver of rights embodied 
in the Fourth Amendment . 

In Bagley v. Washington Township Hospital 
Dist. (1966) 65 A.C. 540,55 Cal.Rptr. 401,421 P.2d 
409, and Rosenfield v. Malco lm (1967) 65 A.C. 
601, 55 Cal.Rptr. 505, 421 P.2d 697, this court re
cently reviewed the so-called "doct r ine of 
unconstitut ional condi t ions," concluding that 
the power of government to decl ine to extend 
to its citizens the enjoyment of a particular set of 
benefits does not embrace the supposedly 
"lesser" power to condi t ion the receipt of those 
benefits upon any and all terms. 

[8] When , as in the present case, the condi 
tions annexed to the enjoyment of a publicly-
conferred benefit require a waiver of rights se-
c u r e d b y t h e C o n s t i t u t i o n , h o w e v e r 
wel l - in formed and voluntary that waiver, the 
governmental entity seeking to impose those 
condit ions must establish: (1) that the condi 
tions reasonably relate to the purposes sought 
by the legislation which confers the benefi t ; 
(2) that the value accruing to the publ ic f rom 
imposit ion of those condit ions manifestly out
weighs any resulting impairment of consti tu
t ional rights; and (3) that there are available no 
alternative means less subversive of consti tu
tional right, narrowly drawn so as to correlate 
more closely wi th the purposes contemplated 
by conferr ing the benefit. (Bagley v. Washing
ton Township Hospital Dist. supra, 65 A.C. 540, 
542, 546-548, 55 Cal.Rptr. 401, 421 P.2d 409; Ro
senfield v. Malco lm, supra, 65 A.C. 601, 604, 55 
Cal.Rptr. 505,421 P.2d 697; see Note, op. cit. su
pra, 67 Colum.L.Rev. 84,101 & fn . 104; cf. Sym
posium on the Griswold Case and the Right of 
Privacy, op. cit. supra, 64 Mich.L.Rev. 197, 251.) 

In any event the instant operation does not 
meet the last of the three requirements which it 

must satisfy: So striking is the disparity between 
the operation's declared purpose and the 
means employed, so broad its gratuitous reach, 
and so convincing the evidence that improper 
considerations dictated its ult imate scope, that 
no valid link remains between that operation 
and its proferred justif ication. 

We recall the crucial fact that the county au
thorities deliberately decl ined to restrict their 
searches to the houses of those recipients as to 
w h o m they entertained some reason, however 
remote, to suspect fraud. . . . 

Not only has the county failed to demonstrate 
that the scope of the raids was closely correlated 
to the achievement of some legitimate end, but 
alternate means for the detection of fraud less 
subversive of constitutional rights were availa
ble to the county. For example, the welfare d i 
rector testified that in investigating suspect 
cases his workers wou ld maintain an external 
watch " [u ]n t i l such t ime as there [was] sufficient 
indication to warrant the request to enter the 
home and look through i t . " No one has ex
plained why such safeguards, accorded in sus
pect cases, were denied the non-suspect per
sons subjected to the operat ion. The foregoing 
factors indicate so marked a lack of congruence 
between the scope of the operat ion and the le
gitimate goal of reducing welfare fraud as to 
deprive that procedure of any constitutional 
justif ication. . . . 

The grounds for plaintiff's refusal 
to participate in the search 

At oral argument before this court, county 
counsel did not seek to establish the constitu
tionality of the searches but urged that, what
ever the legal status of the operat ion, the county 
could still discharge plaintiff because, at the 
t ime he refused to participate in it, he had not 
yet learned of the unconstitutional nature of the 
contemplated searches. 

The record supports no such claim. On the 
contrary, the uncontradicted evidence estab
lishes that prior to plaintiff's refusal to partici
pate, he had been advised of the purpose, t i m 
ing, and scope of the searches, and of the fact 
that at least one-half of the homes to be 
searched wou ld be chosen at random f rom 
non-suspect cases. Moreover , in explaining to 
his superiors the reasons for his unwill ingness to 
participate, plaintiff repeatedly stated that he 
believed the county could not legally search the 
homes of those known to be under no suspi
c ion. 

The board of supervisors issued its directive 
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concerning the init iat ion of the operat ion on 
November 21, 1962. Thereafter, on January 3, 
1963, the plaintiff attended a br ief ing at which 
he and the other social workers were to ld about 
the objectives of the operat ion, its t iming and 
scope, and the strategy of operating in pairs. At 
this meeting the social workers were also in 
structed to prepare their lists of homes for the 
proposed search and to choose at least one-half 
of the cases f rom among persons whom they did 
not suspect. 

After attending this br ief ing, plaintiff dis
cussed his doubts wi th his immediate superior. 
The superior, appearing on behalf of the 
county, gave the fo l lowing account of the ensu
ing conversations: " W e discussed the whole 
issue in great detail for at least a week * * *. His 
final reply, after a week's preliminary discussion 
[was], 'This I cannot do. ' * * * He felt that he did 
not wish to go on these so-called random visits, 
as this wou ld appear that his clients wou ld be 
guilty of something that we have no proof of 
* * *. He d id not object to suspect cases, how
ever, his object ion was lying in the realm of the 
random cases as he felt this assumed a guilt on 
the part of the recipient that had not been 
proven * * *. I asked h im whether he felt that his 
handicap wou ld interfere wi th his making these 
calls [plaintiff is only partially sighted] or 
whether it was possibly one of transportation 
due to the hour involved; however, he felt that 
this was a matter of principle wi th him and 
stated, 'This, I cannot do. ' * * * We discussed it a 
whole week trying to come up wi th some 
answer * * * to evaluate all aspects and we were 
unable to come to an agreement, and [hence] 
the subsequent outr ight refusal." 

After these conversations proved fut i le, 
plaintiff submitted to the division chief a memo
randum cit ing his reasons for decl ining to par
ticipate in the searches. Foremost among the 
reasons listed was plaintiff 's convict ion that the 
searches indicated " the presumptive guilt of all 
recipients" and constituted "an invasion of the 
privacy of recipients." 

Since the record establishes that the informa
tion known to plaintiff at the t ime he made his 
decision gave him reasonable grounds to be
lieve that the operation would be unconst i tu
t ional, that he did so believe, and that the oper
ation, as ultimately conducted, was in fact 
unconsti tut ional, we need not consider how we 
would decide this case had any one of these ele
ments been missing. 

[9] We fully recognize the importance of fer
reting out fraud in the inexcusable garnering of 

welfare benefits not truly deserved. Such ef
forts, however, must be, and clearly can be, 
conducted wi th due regard for the consti tu
t ional rights of welfare recipients. The county 
welfare department itself has now abandoned 
the technique of investigation which it pursued 
here; we may thus rest assured that it wi l l de
velop other more carefully conceived proce
dures. It is surely not beyond the competence of 
the department to conduct appropriate investi
gations wi thout violence to human dignity and 
with in the confines of the Consti tut ion. 

The judgment is reversed and the cause is re
manded to the trial court w i th directions to en
ter judgment in accordance wi th this op in ion . 

TRAYNOR, C.J., and PETERS, MOSK, BURKE 
and PEEK, JJ. 

In re Appeal of Ocania CHALK. 

Supreme Court of Pennsylvania. 
Jan. 7,1971. 

Pa., 272 A. 2d 457 

OPINION OF THE COURT 

ROBERTS, Justice. 

This is an appeal f rom a decision of the State 
Civil Service Commission, suspending appel
lant, who is a publ ic assistance caseworker, for 
ten days wi thout pay. The Commission, by a 
two- to-one vote, found that certain remarks 
made by appellant at a publ ic meeting of a 
group called the "Publ ic Assistance Commit 
tee" violated two sections of the Department of 
Public Assistance Bulletin 659. These sections 
provide that employees of the Department 
should "conduct themselves in a manner that 
wi l l bring credit to the Commonweal th , " and 
should "never * * * engage in any activity which 
would cause embarrassment or merit unfavora
ble publicity to the Department or the Com
monweal th . " The remarks made by appellant, 
the Commission found, "were critical of per
sonnel and policies of the publ ic assistance ad
ministration of the York County Board." The 
dissenting Commissioner noted that "appel lant 
urged publ ic assistance recipients to get on 
caseworkers' backs and demand their rights; he 
stated some caseworkers failed to accord recip
ients dignity and in form them of their rights of 
appeal and * ** he exhorted recipients,quoting 
Frederick Douglass to 'agitate, agitate, agi
tate.' " 

Following the Commission's decision, appel-
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lant prosecuted this appeal. He urges that his 
speech was constitutionally protected by virtue 
of the First and Fourteenth Amendments to the 
Uni ted States Const i tut ion, and Art ic le I, Sec
t ion 7, of the Pennsylvania Const i tut ion, P.S., 
and hence that his suspension was improper. 
We agree. 

There can be no doubt of " [ t ]he general p ro
position that f reedom of expression upon pub
lic questions is secured by the First Amendment 
* * * . " New York Times Co. v. Sullivan, 376 U.S. 
254, 269,84 S.Ct. 710,720,11 L.Ed.2d 686(1964). It 
has long been recognized that " [ t ]he mainte
nance of the opportuni ty for free polit ical dis
cussion to the end that government may be re
sponsive to the wi l l of the people and that 
changes may be obtained by lawful means * * * 
is a fundamental principle of our constitutional 
system." Stromberg v. California, 283 U.S. 359, 
369, 51 S.Ct. 532, 536, 75 L.Ed. 1117 (1931). The 
importance of the First Amendment was per
haps most eloquently stated by Mr . Justice Bran-
deis: 

Those who won our independence believed that 
* * * the greatest menace to freedom is an inert 
people; that public discussion is a political duty; 
and that this should be a fundamental principal of 
the American government. * * [T]hey knew that 
order cannot be secured merely through fear of 
punishment for its infraction; that it is hazardous 
to discourage thought, hope and imagination; 
that fear breeds repression; that repression 
breeds hate; that hate menaces stable govern
ment; that the path of safety lies in the opportun
ity to discuss freely supposed grievances and pro
posed remedies; and that the fitting remedy for 
evil counsels is good ones. Believing in the power 
of reason as applied through public discussion, 
they eschewed silence coerced by law—the argu
ment of force in its worst form. Recognizing the 
occasional tyrannies of governing majorities, 
they amended the Constitution so that free 
speech and assembly should be guaranteed. 

Whitney v. California, 274 U.S. 357, 375-376, 47 
S.Ct. 641, 648, 71 L.Ed. 1095 (1927) (concurr ing 
opinion) ( footnote omit ted). 

In the face of this authority the Commission 
places a famous statement of Mr . Justice 
Holmes: "The pet i t ioner may have a const i tu
tional right to talk politics, but he has no consti
tut ional right to be a po l iceman." McAul i f fe v. 
Mayor of New Bedford, 155 Mass. 216, 220, 29 
N.E. 517, 517-518 (1892). This statement, urges 
theCommission in its brief, "represents the f un 
damental rule of constitutional law in this area." 
We cannot agree. 

As Mr . Justice Holmes himself once ob

served: " I t is one of the misfortunes of the law 
that ideas become encysted in phrases and 
thereafter for a long t ime cease to provoke 
further analysis." Hyde v. Uni ted States, 225 U.S. 
347, 391, 32 S.Ct. 793, 811, 56 L.Ed. 1114 (1912) 
(dissenting opinion). In line wi th this admoni
t ion , we must recognize that Mr . Justice 
Holmes' statement is f rom a past century, pre
dating the tremendous increase in government 
activity and employment. See Van Alstyne, The 
Demise of the Right-Privilege Distinction, 81 
Harv.L. Rev. 1439,1461-62 (1968). In accord wi th 
these changes, it is today a well established pr in
ciple that constitutional rights are no longer for
feited simply because one is a pol iceman, see 
Garrity v. New Jersey, 385 U.S. 493,87 S.Ct. 616, 
17 L.Ed.2d 562 (1967); Wood v. Georgia, 370U.S. 
375, 82 S.Ct. 1364,8 L.Ed.2d 569 (1962); Mul ler v. 
Conlisk, 429 F.2d 901 (7th Cir. 1970); or a lawyer, 
see Spevack v. Klein,385 U.S. 511,87S.Ct. 625,17 
L.Ed.2d 574 (1967); or a teacher, see Pickering v. 
Board of Education, 391 U.S. 563, 88 S.Ct. 1731, 
20 L.Ed.2d 811 (1968); Keyishian v. Board of Re
gents, 385 U.S. 589, 87 S.Ct. 675, 17 L.Ed.2d 629 
(1967); Slochower v. Board of Education, 350 
U.S. 551, 76 S.Ct. 637, 100 L.Ed. 692 (1956); or 
even a l i feguard, see Donovan v. Mobley, 291 
F.Supp. 930 (C.D.Cal.1968). 

These publ ic occupations "are not relegated 
to a watered-down version of constitutional 
r ights." Garrity v. New Jersey, 385 U.S. at 500, 87 
S.Ct. at 620. In reply to the premise underly ing 
Mr. Justice Holmes' statement, the United 
States Supreme Court has noted: " I t is too late 
in the day to doubt that the liberties of religion 
and expression may be infr inged by the denial 
of or placing of condit ions upon a benefit or 
pr iv i lege." Sherbert v. Verner, 374 U.S. 398,404, 
83 S.Ct. 1790, 1794, 10 L.Ed.2d 965 (1963). See 
generally Note, Another Look at Unconst i tu
t ional Condit ions, 117 U.Pa.L.Rev. 144 (1968). In
deed, as the United States Supreme Court has 
unequivocally stated, " ' the theory that publ ic 
employment which may be denied altogether 
may be subjected to any condit ions, regardless 
of how unreasonable, has been uniformly re
jected. ' " Keyishian v. Board of Regents, 385 
U.S. at 605-606, 87 S.Ct. at 685. 

It is of course true that the State does have a 
greater interest in the utterances of its em
ployees than it has in those of its citizenry in 
general. Recognizing this, the Uni ted States Su
preme Court has set out the standards which 
must now guide us in this sensitive area: "The 
problem in any case is to arrive at a balance be
tween the interests of the * * * [employee], as a 
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cit izen, in comment ing upon matters of public 
concern and the interest of the State, as an em
ployer, in promot ing the efficiency of the publ ic 
services it performs through its employees." 
Pickering v. Board of Education, 391 U.S. at 568, 
88 S.Ct. at 1734-1735. 

Applying this test to the instant case, we can
not say that the Commission has weighed the 
balance properly. Whi le the Commission found 
that " the remarks of appellant were detr imental 
to the publ ic assistance administration in York 
County, " the Commission has given us no indi 
cation of how this f inding was arrived at. Nor 
does our independent review of the record dis
close any. The appoint ing authority as the dis
senting Commissioner noted, d id not produce 
any evidence of the harmful effects of the 
speech, compare Pickering, 391 U.S. at 570, 88 
S.Ct. at 1736. Indeed, as the Commission stated, 
six witnesses testified that appellant's remarks 
"were beneficial to those present." Nor has the 
appoint ing authority shown, for example, that 
appellant's remarks were defamatory, see 
Meehan v. Macy, 129 U.S. App.D.C. 217, 392 
F.2d 822 (1968); cf. New York Times v. Sullivan, 
supra; or that his conduct in his job was so an
tagonistic as to amount to border l ine insubordi
nat ion, see Lefcourt v. Legal A id Society, 312 
F.Supp. 1105 (S.D.N-.Y.1970). 

In sum, the York County Board has not shown 
that its interest in l imit ing appellant's oppor tun
ity " t o contr ibute to publ ic debate" is "s igni f i 
cantly greater than its interest in l imit ing a sim
ilar contr ibut ion by any member of the general 
publ ic . " Pickering, 391 U.S. at 573, 88 S.Ct. at 
1737. Appellant's remarks were a criticism of 
how a governmental institution was funct ion
ing. Indeed, as a member of that inst i tut ion, he 
had a unique, and valuable, perspective f rom 
which to view it. Whether his statements were 
t rue, or false, need not concern us, for this is a 
question which could not meaningfully be an
swered by either the York County Board, or the 
Civil Service Commission. Appellant was ad
dressing himself to matters of publ ic policy, 
where " the best test of t ruth is the power of the 
thought to get itself accepted in the compet i 
t ion of the market." Abrams v. United States, 
250 U.S. 616, 630, 40 S.Ct 17, 22, 63 L.Ed. 1173 
(1919) (Holmes, J., dissenting). His statements 
may have been upsetting, but the Commission 
could not, wi thout more, suspend him f rom his 
job for uttering them. 

The order of the Civil Service Commission is 
reversed. 

Joseph L. DONAHUE, Plaintiff-
Appellee, 

v. 
Patrick STAUNTON, Individually And 

As Chicago Area Zone Director, et 
al., Defendants-Appellants. 

No. 71-1160 
United States Court of Appeals, 

Seventh Circuit. 
Argued Jan. 24,1972. 
Decided July 6,1972. 

Rehearing and Rehearing En Banc 
Denied Sept. 15,1972. 

Certiorari Denied Feb. 26,1973. 
See 93 S.Ct. 1419. 

471 F.2d 475 

Before SWYGERT, Chief Judge, HASTINGS, Se
nior Circuit Judge, and SPRECHER, Circuit 
Judge. 

HASTINGS, Senior Circuit Judge. 

Joseph L. Donahue brought this action against 
the defendants Patrick Staunton, individually 
and as Chicago Area Zone Director of the I l l i 
nois Department of Mental Health; H. C. Pie-
penbr ink, individually and as Manteno State 
Hospital Superintendent; and John F.Briggs,in-
dividually and as Director of the Illinois State 
Department of Mental Health, alleging that de
fendants had discharged plaintiff f rom his posi
t ion as Chaplain at the Manteno State Hospital 
in abrogation of his right to f reedom of speech 
guaranteed by the First and Fourteenth Amend
ments to the Federal Const i tut ion. He sought 
relief pursuant to Title 42, U.S.C.A. § 1983. Juris
dict ion was established pursuant to Title 28, 
U.S.C.A. § 1343. 

This case was tr ied to the court wi thout a jury. 
The court f i led its findings of fact and entered 
conclusions of law favorable to plaintiff and 
rendered judgment against the defendants in 
the amount of $2,000 as punit ive damages, with 
interest; out-of-pocket expenses in an amount 
to be later determined; attorney fees of $750; 
and costs. Affirmatively, defendants were or
dered to offer plaintiff ful l and uncondit ional 
reinstatement to his former position and, in the 
event he accepted such reinstatement, an in
junct ion would be issued restraining and en
jo in ing defendants, their agents and successors, 
f rom interfering w i th , coercing or discrimi
nating against plaintiff in the exercise of his pro
tected rights of free speech. Defendants have 
appealed. 
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Plaintiff Father Donahue, a Roman Catholic 
Priest, was appointed Catholic Chaplain at Man-
teno State Hospital on July 14,1964, and served 
in such capacity unti l his discharge on De
cember 4,1969. As Chaplain, plaintiff received a 
salary which he, under his vow of poverty, for
warded to the Order of St. Viator, w i thho ld ing 
sufficient funds to provide for his daily needs. In 
this capacity plaintiff was charged wi th serving 
the spiritual needs of the patients and em
ployees at Manteno, along wi th sundry other 
duties, including speaking at publ ic functions to 
explain the operations of the hospital. 

Along wi th all other employees of the hospi
tal, plaintiff was annually rated in the per form
ance of his duties. Unti l the final report, pre
pared after plaintiff's discharge, he was always 
rated either " g o o d " or "exce l lent " on seven 
separate categories of duties and responsibil i
ties. The annual review covering the period 
f rom July 14, 1968 to July 14,1969 (five months 
prior to his discharge), prepared by plaintiff 's 
immediate superior, contains the fo l lowing 
analysis of his performance: 

Father Donahue energetically and conscien
tiously discharges his duties as a spiritual advisor 
and counselor to the patients of Catholic faith at 
M. S. H. He has extremely favorable rapport with 
the patients to whom he provides the chaplaincy 
services, and at all times considers what is best for 
the patient. 

* * * * * * * 
Father Donahue constantly strives to bring about 
better conditions at M. S. H. and in doing so ap
prises the staff of changes that should be initiated 
in order to correct situations which are not ac
ceptable for the care and treatment of the men
tally ill. His ability to communicate with others 
concerning these problems and the presentation 
of his solutions leave little to misinterpretation. 
His strong initiative and precise communicating 
among employees and patients are attributes 
which make him an asset to M. S. H. 

Soon after plaintiff was assigned to Manteno, 
the hospital entered a period of transit ion. New 
policies were instituted so that the patients were 
no longer kept locked up and under strict se
curity, no longer were the sexes separated, and 
the hospital's employment practices were de
centralized. Plaintiff approved of these enl ight
ened and progressive policies in theory but be
came alarmed wi th the method of their 
implementat ion. It was the consensusthat such 
new programs wou ld require more supervision 
than formerly provided. He was gravely con
cerned that the supervision was inadequate. 

In 1966 plaintiff expressed his criticism and 
concern in a union newspaper column which 
he authored; in a publ ic speech to a convention 
of the Illinois State Federation of Labor; and in 
other avenues of publ ic expression.1 Following 
the Board's report, supra note 1, defendant Pie-
penbrink in 1967 appointed plaintiff to a com
mittee wi th the responsibility of developing a 
hospital policy relating to the problems of pro
miscuity. 

It appears f rom the record that there was a lull 
in the plaintiff's publ ic criticism of the hospital 
operations. Later, frustrated by what he felt was 
a lack of progress in resolving the problems of 
the hospital, plaintiff in the fall of 1969 began 
another campaign of publ ic criticism. His public 
statements included a speech by h im critical of 
the operations of the hospital, which was re
ported in a local newspaper on October 20, 
1969; on October 27,1969, the same newspaper 
pr inted a letter to the editor wri t ten by plaintiff 
in which he crit icized as impractical a particular 
program of the hospital; and on November 13, 
1969, the same newspaper published a paid ad
vertisement authored by plaintiff and one 
Thomas Nayder which set for th 12 specific inci-

1 0 n September 9,1966, the Governor of Illinois called 
for an investigation by the Board of Mental Health 
Commissioners into the public criticism of the Man
teno State Hospital. The main impetus for this investi
gation seems to have come from picketing by off-duty 
hospital employees who publicly expressed concern 
over the moral climate at the hospital. 

The Board issued a report to the Governor on Oc
tober 20, 1966, and found that sexual behavior of all 
types would undoubtedly be less if there was a more 
adequate staff to supervise the patients under the 
more permissive policies. However, the Board felt 
that sexual morality was not the basic issue but rather 
that Manteno was in transition and operating a gigan
tic institution on a skimpy budget which was designed 
before most of the new programs began. 

This report in many respects is consistent with the 
concern expressed by plaintiff in his public state
ments, although the report was critical of public criti
cism itself. In the newspaper report of plaintiff's pub
lic speech it was stated: 

The new programs introduced by the Illinois De
partment of Mental Health are fine but it's like buying 
an expensive car when you can only afford a wheel
barrow. The programs need workers and the patients 
need constant examination, weeks and weeks of in
tensive treatment and constant care. 

But he added, because there are insufficient em
ployees and because 'many employees are unquali
fied' to carry out such programs, the result has been 
unsupervised wards, inadequate care, and illicit sex
ual activity. 
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dents of negligence or improper activity at the 
hospital. 

The advertisement appears to be the most 
critical statement made by the plaintiff and one 
of the significant factors leading to his dis
charge. In relevant part, the advertisement 
charged that the Director of the Illinois Mental 
Health Department, the Superintendent of 
Manteno State Hospital and the directors of cer
tain programs at the hospital were all " l aymen , " 
and that there was neglect in the preparation 
and funerals of the dead, l i tt le or no effort on 
the part of authorities to prevent runaways and 
improper treatment and delay in treatment of 
patients. He questioned the legality of a self-
medication program and asserted that the hos
pital lacked certain facilities. He charged there 
was mixing of unt idy patients wi th tidy patients, 
that the hospital issued bir th control pills to 
highly promiscuous patients and other inci
dents of neglect. 

A l though the truth or falsity of these allega
tions was not proven at tr ial , we note that many 
of the accusations came f rom reports of the 
"Pharmacy & Therapeutics Commit tee Meet
ings" at Manteno State Hospital and other inter
office memoranda. Also, plaintiff testif ied, and 
we presume f rom the court's f indings that it was 
credited, that he checked every charge he made 
either by direct observation, conversation wi th 
"rel iable sources, doctors, nurses, security men 
and aides," or through a number of memoranda 
which came to his office. He also testified that 
he never knowingly published or stated any
thing that was false. 

Letters were also wri t ten by plaintiff to the 
Governor in which he stated his purpose was 
" to relate some of [the] happenings" at the hos
pital. Copies of such letters were sent to defend
ant Briggs. In addi t ion, plaintiff encouraged 
others to wri te to the Governor to protest what 
he believed to be the deplorable condit ions at 
Manteno. 

Defendants assert that the plaintiff's state
ments were made wi thout checking their val id
ity and contained falsehoods and half-truths 
which were detr imental to the operat ion of the 
hospital and the wel l -being of the patients. The 
terminat ion slip handed to plaintiff stated he 
was discharged for cause, to wi t : 

In the best interest of the patients and staff at 
Manteno Hospital, the Chicago Area Zone Direc
tor, Patrick Staunton, M. D., and Manteno State 
Hospital Superintendent H. C. Piepenbrink, have 
decided on this action. This priest has consis
tently, and without checking validity of criticism, 

made public charges against the treatment pro
grams of this facility which have little basis in fact 
and which are detrimental to the care and treat
ment of the patients and can no longer be toler
ated by the management of one of its employees. 

Hence the principal issue we face here is 
whether the discharge of plaintiff by the named 
defendants violated his First Amendment right 
to f reedom of speech. Ancil lary issues are: 
whether plaintiff was an employee of the Man 
teno State Hospital; whether the Illinois statu
tory scheme for the discharge of employees was 
improperly held unconsti tut ional; and whether 
the remedy afforded was proper. 

We wil l assume for the purposes of this op in 
ion that some of the allegations made by the 
plaintiff were false or misleading. However, 
upon our examination of the record, we f ind 
that at the t ime of their issuance they were rea
sonably believed to be true by the plaintiff and 
were not knowingly false and recklessly 
made. . . . 

[1] . . .It is conceded that plaintiff's position 
wi th the hospital was "exemp t " under the I l l i 
nois "Personnel Code , " supra, and that he 
could be discharged at his employer's discre
t ion wi thout a civil service hearing.3 . . . 

[2] . . .We finally come to the crucial issue, 
viz., whether the defendants by discharging 
plaintiff deprived him of his First and Four
teenth Amendments rights to f reedom of 
speech. 

The leading Supreme Court case involving 
constitutional rights of publ ic employees is 
Pickering v. Board of Education etc., 391 U.S. 
563, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968). Under 
the particular facts in that case, the Court , ap
plying the New York Times Co. v. Sullivan, 376 
U.S. 254,84 S.Ct. 710,11 L.Ed.2d 686 (1964), stan
dard for defamation against publ ic officials, 
held: " I n sum, we hold that, in a case such as 
this, absent proof of false statements knowingly 
or recklessly made by h im , a teacher's exercise 
of his right to speak on issues of publ ic impor
tance may not furnish the basis for his dismissal 
f rom publ ic employment . " 391 U.S., at 574, 88 
S.Ct., at 1738. 

[3] Pickering was a ref inement of the idea that 
publ ic employment may not be condi t ioned 

3The district court specifically stated: "I have no 
quarrel with your [defendants'] right to discharge 
noncivil service employees peremptorily providing 
that their federal civil rights and constitutional rights 
have not been violated. I have noquarrel with that be
ing the law." 
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upon the surrender of constitutional rights. As 
was stated by the Court in Keyishian v. Board of 
Regents, 385 U.S. 589, at 605-606, 87 S.Ct. 675, at 
685, 17 L.Ed.2d 629 (1967), " ' * * * the theory that 
public employment which may be denied alto
gether may be subjected to any condit ions, re
gardless of how unreasonable, has been un i 
formly rejected.' " Taking this lead, we 
announced in Mul ler v. Conlisk, 7 Cir., 429 F.2d 
901, at 904 (1970): " I t may no longer be seriously 
asserted that public employees, including po
l icemen, have no right to crit icize their em
ployer." 

The reason for the rule announced in Picker
ing was explained in Kiiskila v. Nichols, 7 Cir., 
433 F.2d 745, at 749 (1970). "A citizen's right to 
engage in protected expression or debate is 
substantially unaffected by the fact that he is 
also an employee of the government and, as a 
general rule, he cannot be deprived of his em
ployment merely because he exercises those 
rights. This is so because dismissal f rom govern
ment employment, l ike criminal sanctions or 
damages, may inhibit the propensity of a citizen 
to exercise his right to f reedom of speech and 
association." The court elaborated: "To protect 
society's interest in uninhibi ted and robust de
bate the first amendment demands that govern
ment be prohibi ted f rom inhibi t ing or suppress
ing speech by indirect ion through discharge of 
a government employee when the same objec
tive could not constitutionally be achieved by 
criminal sanctions or other direct means." Id. 

This is not to say that a publ ic employer or 
State may under no circumstances discharge an 
employee for his publ ic statements. Pickering 
provided, 391 U.S. at 569, 88 S.Ct. at 1735: "Be
cause of the enormous variety of fact situations 
in which critical statements by teachers and 
other publ ic employees may be thought by 
their superiors, against whom the statements 
are directed to furnish grounds for dismissal, we 
do not deem it either appropriate or feasible to 
attempt to lay down a general standard against 
which all such statements may be judged . " 
Rather the Court felt : "The problem in any case 
is to arrive at a balance between the interests of 
the teacher, as a cit izen, in comment ing upon 
matters of publ ic concern and the interest of the 
State, as an employer, in promot ing the eff i 
ciency of the publ ic services it performs 
through its employees." Id. at 568, 88 S.Ct. at 
1734. 

[4] Interests of the State wh ich , if strong 
enough, the Court in Pickering felt might lead 
to a dif ferent result in the future are: (1) main

taining discipline or harmony among co
workers; (2) need for confidential i ty; (3) em
ployee's position may be such that his false 
accusations may be hard to counter because of 
the employee's presumed greater access to the 
real facts; (4) statements which impede theem-
ployee's proper performance of his daily duties; 
(5) statements so wi thout foundat ion as to call 
into question his competency to perform the 
job ; and (6) a close and personal work ing rela
t ionship between the employee and supervisor 
which called for personal loyalty and conf i 
dence. 

[5] Defendants argue that plaintiff's accusa
tions were so extensive and so critical that they 
impeded the performance of his duties, namely, 
to address "professional and lay groups to pro
mote understanding of problems and obliga
tions concerning patients" and " interpret the 
institution's problems and policies to the pub
l ic." However, we do not f ind that this was such 
a critical responsibility of a Chaplain as to give 
the State a strong enough interest to interfere 
wi th the plaintiff's free speech rights. This is 
especially so since plaintiff was not even evalu
ated on this funct ion unti l May 13, 1969, and 
then he was rated " g o o d . " Further, defendants 
were not able to prove that the plaintiff's vocife-
rousness hindered him in the performance of 
his religious and spiritual duties toward the 
patients at Manteno. 

It could be argued that plaintiff 's exaggerated 
comments, because he is a priest, were given 
greater credence by the general publ ic than 
would those of a non-clerical employee. This 
may be true, but defendants have not shown 
that they were hindered in any way in respond
ing to the accusations of plaintiff; in fact, at sev
eral points they specifically chose not to re
spond . . . 

[6] In sum, we have considered the counter
vailing factors ment ioned in Pickering and f ind 
them inapplicable here. We conclude and hold 
in the case at bar that the interest of society in 
"un inh ib i ted and robust debate" on matters of 
public concern, such as mental health care, and 
plaintiff's individual interest in being free to 
speak out on matters of concern to h im, out
weigh those of the State as an employer. This is a 
proper guarantee of " the public's right to 
know. " It fol lows that the actions of defendants, 
as agents of the State, in dismissing plaintiff, vio
lated his First and Fourteenth Amendments 
rights to free speech . . . 

[7] . . . In this regard, defendants claim that 
since the court below did not specifically f ind 



EXCERPTS FROM CASES 359 

that they acted in bad fai th, they are enti t led to 
immunity f rom all damages. However, it is a ne
cessary implication of the court's decision and 
judgment against the defendants that they 
acted wi thout justif ication in the case at bar. " A t 
best, defendants' qualif ied immuni ty in this case 
means that they can prevail only if they show 
that plaintiffs were discharged on justifiable 
grounds. Thus, here a successful defense on the 
merits merges wi th a successful defense under 
the qualif ied immunity doct r ine. " McLaughlin 
at 290-291 . . . 

[9] Defendants question the award of punitive 
damages. Their concern is wi thout foundat ion. 
Since we have found that defendants acted in 
bad faith, the award of punit ive damages was 
wi th in the sound discretion of the trial court . . . 

[12, 13] . . . For the foregoing reasons, the 
judgment is aff irmed as modi f ied. 

Aff i rmed as modi f ied. 

James H. McCLELLAND, 
Appellant, 

v. 
C O M M O N W E A L T H o f P e n n s y l v a n i a , 

STATE 

CIVIL SERVICE C O M M I S S I O N , 
Appellee. 

Commonwealth Court of Pennsylvania. 
Argued June 4,1974. 

Decided July 17,1974. 
Pa., 322 A.2d 133 

OPINION 

BLATT, Judge. 

On Saturday, Apr i l 14,1973, Secretary of Public 
Welfare Helene Wohlgemuth inspected the 
Polk State School and Hospital (Polk), a Com
monwealth institution for the retarded which is 
administered by the Department of Publ icWel-
fare (DPW). Polk is a large inst i tut ion, approxi
mately 75 years o ld , wi th a rated capacity of 
1,800 patients and a staff of 1,850 employees. At 
the t ime in question, it had a resident popula
t ion of 2,800 of whom possibly two-thirds were 
severely or profoundly retarded, whi le the re
mainder were either border- l ine, mildly or 
moderately retarded. Dur ing the course of her 
inspection, the Secretary observed "cages" or 
"pens, " in one of which she saw a person con
f ined. It was subsequently determined that Polk 
had five such pens, two of which had tops and 
were approximately five feet square and about 
five feet high. The other three pens were larger 

in area and had no tops. All were allegedly used 
only for the immediate control of mental re
tardates wi th psychotic tendencies who became 
hyperactive and thus constituted a danger to 
themselves as well as to other patients and to at
tendants. Secretary Wohlgemuth orally d i 
rected Superintendent James H. McClel land to 
remove the pens, which he agreed to do at 
once, and they were removed. 

Asa result of this visit, Secretary Wohlgemuth 
decided to remove Dr. McClel land as superin
tendent, and by letter dated Apr i l 16,1973, she 
not i f ied him of his dismissal effective May 1, 
1973. The letter to Dr. McClel land set for th the 
fo l lowing charges as the basis for his removal: 

1. The cruel, degrading, and inhumane condi
tions which I personally observed during my 
visit on April 14,1973. This refers specifically to 
the locked 'cages' and pens in which you auth
orized the confinement of patients. 

2. Severe and chronic deficiencies with respect 
to the proper training and orientation of pro
fessional and nonprofessional staff in the 
appropriate care and treatment of mentally 
retarded residents. 

Dr. McClel land, who had been employed at 
Polk for approximately 32 years, appealed his 
dismissal to the State Civil Service Commission 
(Commission). After extensive hearings, the 
Commission, with one commissioner dissent
ing, upheld the removal, and Dr. McClel land 
has now appealed to this Court. . . . 

[3] . . . In our consideration of the two 
charges of which Dr. McClel land was given ade
quate notice, we must keep in mind that, pursu
ant to Section 807 of the Civil Service Act, Act of 
Aug. 5, 1971, P.L. 752, as amended, 71 P.S. § 
741.807, Dr. McClel land could be removed only 
for " just cause." We have stated previously that 
" the legislative intent relating to one's relation
ship wi th the classified service turns upon a 
merit concept. This means that any 'personnel 
act ion' carried out by the Commonweal th is to 
be scrutinized in the light of such merit criteria, 
as has the party failed to properly execute his 
duties, or has he done an act which hampers or 
frustrates the execution of same. The criteria 
must be job-related and in some rational and 
logical manner touch upon competency and 
abi l i ty". Corder v. Civil Service Commission, 2 
Pa.CmwIth. 462, 467, 279 A.2d 368, 371 (1971). 

[4] The first charge against Dr. McClel land in 
volves his use of pens to restrain certain resi
dents. Such use, we believe, wou ld constitute 
just cause for dismissal if it were carried out in 
violation of departmental regulations or stan-
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dards or was so contrary to accepted practices of 
the profession as to create the " c rue l , degrad
ing, and inhumane condi t ions" said to exist. A 
review of the record, however, reveals that few 
standards which wou ld be applicable to this sit
uation were at any t ime prescribed by the DPW. 
The only standards apparently prescribed were: 
(1) the standards set for th in Wyatt v. Stickney, 
344 F.Supp. 387 (M.D.Ala., 1972) and (2) the 
"Standards for Residential Facilities for the 
Mental ly Retarded", prepared by the Joint 
Commission on Accreditation of Hospitals 
(JCAH). In Appendix A to Wyatt, supra, it was 
provided that: 

Physical restraint shall be employed only when 
absolutely necessary to protect the resident from 
injury to himself or to prevent injury to others. 
Restraint shall not be employed as punishment 
for the convenience of staff, or as a substitute for 
a habilitation program. Restraint shall be applied 
only if alternative techniques have failed and only 
if such restraint imposes the least possible restric
tion consistent with its purpose. 344 F.Supp. at 
401. 

Similarly, Item 2.1.8.6 of the JCAH Standards 
provides: 

Except as provided in Item 2.1.8.9 [which per
tains to behavior modification programs], physi
cal restraint shall be employed only when abso
lutely necessary to protect the resident from 
injury to himself or to others, and restraint shall 
not be employed as punishment, for the conven
ience of staff, or as a substitute for program." 
(Emphasis in original.) 

Thereafter, Item 2.1.8.6.2 specifically provides: 

Totally enclosed cribs and barred enclosures shall 
be considered restraints. 

Clearly these standards do not prohibi t all use of 
restraints even though the pens here in ques
t ion wou ld meet the JCAH Standard def in i t ion 
of restraints. Only if such restraints are used 
contrary to the purposes permi t ted, therefore, 
would such use constitute a violation of these 
standards, yet there is no competent evidence 
on the record to show that the pens at Polk were 
so misused. 

The DPW has not cited any other specific 
standards which wou ld be applicable here and 
with which Dr. McClel land was specifically d i 
rected to comply. In fact, the Commissioner of 
Mental Health, who visited Polk in 1969 and 
1972, observed the pens, and never indicated 
that he disapproved of their use. Not only, 
therefore, d id Dr. McClel land have no reason to 
believe that he was acting contrary to the de

sires of the DPW, but the guidelines which he 
received as well as the failure of the Commis
sioner of Mental Health to crit icize his practice 
gave him every reason to believe that he was 
acting consistently wi tn the desires of the DPW. 
Moreover, when he was eventually directed by 
Secretary Wohlgemuth at the t ime of her visit to 
remove the pens, he compl ied wi thout hesita
t ion. 

[5] The DPW urges, however, that the use of 
these pens is so outmoded and so contrary to all 
accepted practices in the treatment of the men
tally retarded that the approval of their use even 
wi thout any directive or guidel ine prohibi t ing 
such use constitutes just cause for Dr. McCle l -
land's dismissal.' Only one expert witness for the 
DPW, Dr. Frank J. Menolascino, testified that he 
found the use of these pens to be inhumane. Al l 
other expert witnesses for the DPW stated only, 
at the most, that the use of such pens would be 
inappropriate, at least for their own institutions, 
none of which had the serious condit ions of 
overcrowding and understaffing which pre
vailed at Polk. The most which the evidence 
indicates is that there is a difference of profes
sional op in ion as to the propriety of using pens 
to control hyperactive residents and to protect 
them f rom harming themselves and others. 
There was, of course, no evidence that pens 
were used for punishment or for any other 
admittedly improper use. We cannot, there
fore, hold that the DPW has carried its burden of 
presenting sufficient evidence that the use of 
the pens either created "c rue l , degrading, and 
inhumane condi t ions" or could constitute just 
cause for Dr. McClelland's dismissal. 

[6] Nor do we believe that sufficient evidence 
has been offered to substantiate the second 
charge against Dr. McClel land, which concerns 
the proper training and orientat ion of Polk per
sonnel. Here the commission relied completely 
upon testimony offered by Secretary Wohlge
muth and Dr. Menolascino. Secretary Wohlge-
muth's testimony was to the effect that she had 
spoken to one male employee at Polk dur ing 
her visit, who told her that he had not yet re
ceived his training. Dr. Menolascino's testi
mony was critical of procedures and manage
ment methods allegedly in use at Polk and he 
suggested what he considered to be more 
appropriate alternatives. He also testif ied, how
ever, that he had never visited Polk personally, 
had never spoken to Dr. McClel land or to any 
member of the Polk staff and knew noth ing 
about Polk's training, educational, medical or 
rehabil itation programs. 
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As to whether or not pens of any kind should 
ever be used at Polk, or should ever have been 
used, we express no op in ion . Nor do we express 
any op in ion as to whether or not the training of 
personnel at Polk was adequate. We must 
conclude, however, that the evidence offered 
by the DPW before the Commission was insuffi
cient to prove that either of the charges made 
against Dr. McClel land constituted just cause 
for his dismissal. We must also conclude, there

fore, that the Commission abused its discretion 
in approving his dismissal. 

For the above reasons, therefore, we issue the 
fo l lowing: 

ORDER 

Now, July 17,1974, the appeal of Dr. James H. 
McClel land is sustained and he is ordered rein
stated as Superintendent of Polk State School 
and Hospital wi th back pay f rom May 1,1973. 



H. RUTHERFORD TURNBULL, III 

Accountability: An Overview of the 
Impact of Litigation on Professionals 

• It is now common to hear discussions about 
governmental accountabil ity, its theoretical 
basis, the rights of consumers and clients in 
enforcing it, the strategies for securing it, and 
the consequences of abiding by it. In part, these 
discussions have been provoked by and are a 
response to frontier opening judicial acknowl
edgments of rights to education and treatment. 
They also are a response to court decisions (a) 
holding professionals personally l iable in dam
ages for treating patients in mental health and 
mental retardation institutions in professionally 
unacceptable ways or for refusing to treat them 
at all and (b) establishing and enforcing the right 
to treatment and education. To the extent that 
l it igation has been the catalyst for imposing a 
principle of accountabil ity to consumers and 
the publ ic at large on professionals involved 
wi th the handicapped, it has been and wi l l con
t i n u e to be w e l c o m e , des i rab le , and even 
necessary. 

THE ISSUES 

To know what accountabil ity means is far f rom a 
diff icult task. To make a person accountable is 
to challenge or contest h im, or to hold him 
answerable; that which is accountable is capa
ble of being explained; he who is accountable is 
held answerable. 

To appreciate what accountability means, 
however, is a far more diff icult task. Accounta
bil ity raises a myriad of principal issues: Who 
holds w h o m respons ib le , fo r wha t a c t i o n , 
according to what standards, under what theo
ries of law, how, and for what reasons of policy. 
And there are a host of ancillary questions: 
What types of accountabil ity are now required 
and are likely to be required in the future? What 
types of accountability should the law require? 
How far does or should accountabil ity extend to 

a claimant of it? What interests in accountabil ity 
are asserted by various claimants? How are the 
claimants' sometimes confl ict ing claims to be 
balanced against each other? Finally, how is 
accountabil ity to be extended to various aspects 
of the cl ient-provider relationship? 

Viewed f rom the perspective of the law, none 
of these issues is free f rom immense complexity, 
although the answers to the principal issues 
seem simple. Who holds w h o m accountable? 
The client consumer holds the professional ser
vice provider accountable, responsible, and lia
ble. For what action? For the manner in which 
the professional deals w i th , or fails to deal w i th , 
the c l i en t . A c c o r d i n g to wha t standards? 
According to standards developed in law for 
protecting the rights of other disabled persons, 
such as prisoners and minors, and also accord
ing to standards developed by professionals 
work ing with the handicapped. Under what 
theories of law? Primarily under the constitu
t ional principles of due process and equal pro
t e c t i o n , as e m b o d i e d in the 5th and 14th 
Amendments, and under a new application of 
the doctr ine of cruel and unusual punishment 
under the 8th Amendment . How? By guaran
teeing due process, by order ing remedies of 
violations of legal rights, and by requir ing the 
professionals (and thus governments and the 
body politic) to treat disabled persons as equals 
and on equal terms. For what reason of policy? 
For the reason that, al though humans are divisi
b le i n t o g r o u p s , h u m a n and c o n s t i t u t i o n a l 
rights are not. 

UNDERLYING PRINCIPLES 

Behind these complex judicial responses lie two 
major themes: First, human and constitutional 
rights are not divisible and may not legally be 
parceled out according to the mental, emo-
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t ional , or physical attributes of a person; and, 
second, the unequal person is enti t led to equal 
treatment under the law. 

Also behind these complex judicial responses 
lies the engrained belief of society, enforced at 
law, that persons should be answerable to each 
other for what they do to each other. In the law 
of trusts, the "p rudent m a n " rule requires the 
caretaker of another's property to account to its 
owner for his actions. In the law of torts, the 
"reasonable man" rule requires that one person 
answer in damages to another for acting in an 
unreasonable way toward him and thereby 
injur ing him. In the law of crimes, the right of 
the publ ic to apply sanctions requires that per
sons who commit crimes against the publ ic be 
punished, rehabil i tated, and prevented f rom 
doing so again. 

A l though the concept of accountabil ity is not 
new to the law, its present application to the 
providers of service to the handicapped is of 
recent or ig in, thus prompt ing the quest ion, 
why? The reasons, of course, are manifold. Pro
fessionals recently have made such significant 
advances in understanding and treating dis
abled persons that they are thereby enabled 
and thus required to deal in new ways wi th 
respect to their clients. The publ ic is newly 
aware of the needs of t he d i sab led . Law 
reformers are engaged in the cont inuat ion of 
o ld civil rights battles on new battle grounds. 
Finally, this is an age of egalitarianism, an age 
that is capable of adopt ing as its tenets the ind i 
visibility of human and constitutional rights and 
the essential equality of all persons. 

THE RIGHT TO TREATMENT 

The court decisions establishing the right to 
t r e a t m e n t have t w o p r i nc i pa l goals: t he 
improvement of the condi t ion of the handi
capped person himself, and the improvement 
of the condit ions in which the person is treated 
or conf ined. The unstated predicate of these 
decisions is that an improvement in the person 
wil l result f rom an improvement in his environ
ment. The unstated implication is that neither 
type of improvement can occur unless profes
sionals can be held to account for at least the en
vironmental condit ions and their professional 
relationships to their clients. 

Three Legal Theories 

To hold the professionals accountable, the 
courts have resorted to three well known legal 

theories. The first is procedural due process, 
w h i c h guarantees a person the r igh t and a 
meaningful opportuni ty to protest and to be 
heard before government may take action with 
respect to h im. This is the rule that the govern
ment must proceed fairly before it acts (usually 
applied to commitment of the mentally ill or 
retarded). Second is substantive due process, 
which signifies that there are certain rights and 
privileges that a state may not arbitrarily take 
f rom a citizen (such as the deprivat ion of liberty 
through confinement) and that the state may 
not act unreasonably, arbitrarily, or capriciously 
in dealing wi th a cit izen. Third is equal protec
t ion , which guarantees to the handicapped per
son the same rights and benefits all other cit i
zens have wi th respect to their government 
( including all of the constitutional rights of pro
cedural and substantive due process) unless the 
wi thhold ing of the rights or benefits by the state 
is for a valid reason that justifies the state in sin
gling out the handicapped person for dif feren
tial treatment. 

These theories are applied solely by reason of 
the fact that the handicapped person is con
f ined by the state and is in its custody. It is the 
creative application of these theories that is the 
vehicle for insuring the state's and profession
als' accountabil ity. 

Procedural due process, for example, has 
been applied to prevent unjustif ied civil com
mitments to mental institutions (Baxtrom v. 
Herald, 1966; Specht v. Robinson, 1967; McNe;7 
v. Director, Patient Institution, 1972). It is also 
beginning to be applied to prevent unjustified 
transfers f rom one type of an institution to 
another (Kesselbrenner v. Anonymous, 1973). 
Both app l i ca t ions advance the p r i n c i p l e o f 
accountabil i ty—that professionals be required 
to justify the action they propose to take before 
being al lowed to take it. 

Substantive due process, for example, has 
been applied to civil conf inement, the nature 
and durat ion of which bears no reasonable rela
t ion to the purposes for which the person was 
conf ined (Jackson v. Indiana, 1972; Wyatt v. 
Stickney, 1971). If the purpose of confinement is 
habil itation or treatment, conf inement may not 
partake of merely custodial care or, worse, pun
ishment. Substantive due process thus advances 
accountabil ity by requir ing the state and its pro
fessionals to provide habil itation and treatment. 

F inal ly , equa l p r o t e c t i o n requ i res that a 
person's civil conf inement be justif ied by a 
rational reason or compel l ing state interest 
(since conf inement affects the fundamental 
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right of personal liberty). This requirement can 
be satisfied only if treatment and rehabil i tation 
are furnished, since the person is classified as 
needing conf inement on the basis of his need 
for treatment. In the absence of conf inement 
wi th treatment, there is no rationality or com
pell ing state interest in the classification or con
f inement, and the person's equal protect ion 
guarantee is violated (Baxstrom v. Herald, 1966). 
In the same manner as substantive due process, 
equa l p r o t e c t i o n advances a p r i n c i p l e of 
accountability. 

Other Judicial Responses 

The exact nature of the state's duty to treat those 
it has confined has not been agreed upon, and it 
is misleading to suggest that judicial responses 
to c la imed accoun tab i l i t y are u n a n i m o u s . 
Indeed, some courts have rejected the federal 
constitutional basis for the duty (Burham v. 
Georgia, 1972), whi le others have held that the 
state's duty is only to prevent deteriorat ion or 
harm (NYARC v. Rockefeller, 1973). Some, how
ever, have held that the state's duty is to habil i
tate (Wyatt v. Stickney, 1972; Welsch v. Likens, 
1974), and those courts have had no problem in 
devising the standards of that obl igat ion and the 
methods for overseeing its implementat ion. 

The Standards 

The new standards for insuring accountabil ity 
are those recently created by the mental health 
and mental retardation professionals them
selves. They are the standards of the Joint Coun
cil on Accreditation of Hospitals, American 
Association on Mental Deficiency, Accredita
t i o n Counc i l fo r Faci l i t ies fo r t he m e n t a l l y 
Retarded, and Department of Health, Educa
t ion, and Welfare (Rockefeller, 1973; Wyatt, 
1972; and Donaldson v. O'Connor, 1974). 

The courts have been reluctant to impose all 
of the professionally created standards at one 
t ime and have instead required compliance 
with min imum standards (Wyatt, 1972; Rocke
feller, 1973; Welsch, 1974; and Donaldson, 
1974), for the stated reason that the state had 
insufficient fiscal ability to implement all of the 
professional standards at one t ime (Rockefeller, 
1973; Wyatt, 1972). 

In what ways are min imum standards ap
plied? They are applied principally by require
ments that staff personnel be increased in quan
t i t y and upg raded in qua l i t y (Wyatt, 1972; 
Welsch, 1974), and by prohibi t ions or restric

tions on certain types of treatment (Welsch, 
1974; Rockefeller, 1973; Wyatt, 1972). Curiously, 
the Welsch court recently found that the 8th 
Amendment 's prohibi t ion of cruel and unusual 
punishment had been violated by forms of se
clusion, physical restraint, and chemotherapy, 
as practiced. Previous courts had found viola
tions of 5th and 14th Amendment due process 
or equal protection but not of the 8th Amend
ment. Standards have also been applied by the 
requirement (Wyatt, 1972; Welsch, 1974) that 
individualized treatment plans be developed 
for the residents of state institutions. These 
requirements have serious implications for ed
ucators of the handicapped, as discussed later. 

The courts may also have hesitated to require 
ful l and immediate compliance wi th the new 
standards for other reasons (e.g., a belief that 
such a requirement wou ld be mocked because 
of the obvious impossibility of compliance, a 
sense that their decisions wil l be acceptable 
only if they can be compl ied with). They may 
also have realized that a substantial restructur
ing of the institutional care system wou ld be 
required and that they are not in a good posi
t ion to monitor the details of the change or to 
oversee the implementat ion of massive court 
ordered change. Nevertheless, by requir ing 
min imum standards of treatment to be fur
nished, the courts have moved out boldly to 
assure accountability. Whether their actions wi l l 
prove to have unwanted or unexpected conse
quences is a different matter. 

In the right to treatment l i t igation, the courts 
are assuring accountability by applying pr inci
ples emanating f rom a consti tut ion that itself 
derives f rom the people as their statement of 
limitations on the power of government and of 
the duties of the government to them. Other 
g o v e r n m e n t a l responses to the needs fo r 
accountabil ity having been inadequate (i.e., 
legislative and executive avenues), the courts 
have been the only remaining governmental 
source for requir ing accountabil ity. Al though 
they have taken this role by default, in the end 
this may prove to be the most successful way to 
insure publ ic and professional accountabil ity. 
Surely the courts can do no worse than a self 
serving bureaucracy or an inattentive legisla
ture. 

THE RIGHT TO EDUCATION 

A nationwide attack is under way against publ ic 
school practices that deny equal educational 
opportunit ies to handicapped persons. 
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These practices include totally excluding 
handicapped persons from the public school 
(PARC v. Commonwealth, 1972; Mills v. D.C., 
1972; MARC v. Maryland, 1974), unjustifiably 
classifying persons as retarded (Larry P. v. Riles, 
1972; LeBanks v. Spears, 1973; Diana v. State 
Board of Education, 1973; Guadalupe Org. v. 
Tempe, 1972), funding special education as spe
cial services at lower levels than regular educa
tion services (Mills, 1972; MARC, 1974), estab
lishing separate criteria for admission of 
handicapped persons to the school systems 
(PARC, 1972; Mills, 1972), limiting the size of 
special education classes and the capacity of 
special educational programs (David P. v. State 
Dept. of Education, 1973), and failing to provide 
education to homebound or institutionalized 
persons (MARC, 1974). Collectively, these prac
tices demonstrate the lack of accountability by 
the state to the handicapped where account
ability means fulfilling a duty to educate both 
the handicapped and the normal pupil. 

Defined by the Courts 

The court-ordered remedies address each of 
the discriminatory practices, thus attempting to 
assure accountability. Statutes and practices 
that permit exclusion have been held unconsti
tutional (PARC, 1972; Mills, 1972; MARC, 1974). 
Zero reject policies have been established 
(PARC, 1972; Mills, 1972; MARC, 1974). The 
implementation of mandatory education for 
the handicapped legislation has been judicially 
supervised (Rainey v. Watkins, 1973; Panitch v. 
Wisconsin, 1972; contra, Harrison v. Michigan, 
1972). Compensatory educational opportunities 
for the handicapped have been ordered (Mills, 
1972; LeBanks, 1973). Alternatives to in class
room education have been decreed (MARC, 
1974). School budgets have been ordered to be 
increased or amended to provide for education 
for the handicapped (Mills, 1972; MARC, 1974). 
Classification criteria have been ordered to be 
revised (LeBanks, 1972). IQ tests have been tem
porarily suspended (Larry P. v. R;7es, 1972). 
Finally, procedural due process has been 
imposed on school exclusion and classification 
decisions (PARC, 1972; Mills, 1972). 

In the right to education litigation, then, 
accountability means adhering to compulsory 
school attendance laws, extinguishing exclu
sionary and unjustifiable classification practices, 
affirming the principle that all persons are capa
ble of learning and developing (PARC, 1972; 
Mills, 1972; MARC, 1974). It also means affirm

ing the opportunity of the handicapped to 
receive appropriate education (Lau v. Nichols, 
1974; Guadalupe v. Tempe, 1972; Serna v. Por-
tales, 1972), and affirming the responsibility of 
the state to deal fairly (through procedural due 
process) with the handicapped. Additionally, 
erasing and compensating for long standing 
deprivations and discrimination, providing a 
free education, furnishing an education to all 
handicapped persons, whether they are intheir 
communities or in state institutions (MARC, 
1974), and redefining the traditional 3 R's con
cept of education (MARC, 1974) all come under 
the definition of accountability. 

The Right to Access 

The increasing willingness of courts to permit 
consumers to have access to educational 
records concerning them also serves to advance 
the principle of accountability. Access is 
granted under the safeguards of procedural due 
process (PARC, 1972; M/7/s, 1972; LeBanks, 1973) 
as well as under federal statutes (P.L. 93-380, 
Sec. 513) and state statutes (e.g., General Assem
bly of North Carolina, Ch. 1293, 1973 S.L., 2nd 
Sess.) for reasons of accountability. 

It is appropriate for educators to collect 
information so that they can better know what a 
pupil's needs are and can make better judg
ments about what is in his best interest. How
ever, the pupil also has an interest in the infor
mation and is entitled to access to it to insure 
that it is correct and that decisions based on it 
are justified by it. Without access he is unable to 
hold the professional accountable, and profes
sional efforts at denying access may often be 
correctly seen as resistance to accountability. 

In light of such resistance it may be salutory to 
provide a statutory remedy that grants not 
merely the right of access, copying, clarifica
tion, and expunction but also grounds for the 
civil action of mandamus (court ordered access) 
and a misdemeanor level criminal sanction. By 
the same token, the disclosure of information, 
without the justification of necessity for treat
ment or placement decisions, for example, like
wise is hard to tolerate on grounds of accepta
ble professional conduct. A technique for 
assuring professionalism and accountability for 
unjustified disclosure has been a lawsuit for 
invasion of privacy, breach of contract, breach 
of fiduciary relationship, or defamation. How
ever, since damages are usually diff icult to 
prove in such cases and since the legal elements 
of any of these actions are sometimes hard to 
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satisfy, a misdemeanor level cr ime might be a 
more effective technique. 

The Rights of the Individual 

Accountabi l i ty as imposed by the courts in right 
to education lit igation minimally means requir
ing the state to do what it has undertaken to 
do—provide an appropriate education to all 
pupils, including the handicapped. It means 
more than this, however. The requirements that 
procedural due process must be satisfied before 
placement and classification decisions are made 
tend to focus attention on the individual stu
den t ' s needs, r ights and in terests . As t h e 
r e q u i r e m e n t tha t i n d i v i d u a l i z e d t r e a t m e n t 
plans be developed for the institutionalized 
person brings the person, not his environment, 
to stage center, so too the procedural due pro
cess guarantee forces educators to do what they 
have been reluctant or unable to do before—to 
individualize education. Moreover , the PARC 
and Mills requirements of appropriate educa
tional placement likewise carry the implication 
of individualized education. It hardly overstates 
the case to assert that right to education litiga
t ion wil l revolutionize the educational practice 
of treating students as members of a group or as 
components in an aggregated consumer group. 

The Coal 

There is a u n i f y i n g t h e m e to these j u d i c i a l 
efforts. The new theme is that education must 
be chi ld centered rather than system centered. 
To assert this is one th ing; to insure it is alto
gether another. School systems are intractable. 
There is no consensus on what is the proper or 
sound educational practice to be fo l lowed in 
the case of h a n d i c a p p e d persons, and the 
bureaucratic structure of the schools tends to 
t hwa r t t he c h i l d c e n t e r e d changes tha t t he 
courts require. Moreover , change by the jud i 
cial route is particularly incremental, usually 
taking up one case at a t ime and, even in the 
class action l i t igation, being wi thout power to 
insure the effective and meaningful implemen
tation of judicial decrees. What educators, legis
latures, and consumers have been unable to do 
over many years—insure equal educational 
opportuni ty to the disabled and individualize 
education—one cannot expect the courts to 
accomplish overnight. Accountabi l i ty in the 
sense of equal educational opportunit ies for all 
exceptional children is still a distant goal. 

PERSONAL LIABILITY 

In the r igh t to t r e a t m e n t and the r igh t to 
education l i t igation, courts have attempted to 
insure accountability by imposing rules of con
duct on whole institutions (for the mentally ill 
and the mentally retarded) and systems (of pub
lic education). Their efforts are directed at 
assuring accountabil ity on a grand scale; they 
attempt to make the professionals in the institu
tions or systems accountable by requir ing that 
the institutions and systems themselves become 
accountable. Yet there is a great difference 
between court orders directed at institutions 
and systems, on the one h a n d , and orders 
directed at individuals themselves, on the other. 
The former rarely carry personal liability (except 
sometimes for contempt of court for noncom
pliance or dismissal f rom employment for non
compliance or incompetence), whi le the latter 
always do (by personal liability for damages). 

Two Examples 

Two prominent illustrations serve to emphasize 
the accountabil ity mileage that can be gained 
through actions for personal liability. Doctors at 
a state institution for the mentally ill have been 
held personally liable to a patient for their bad 
faith refusal and inexcusable failure to provide 
h im w i t h even t h e most m i n i m a l and r u d i 
mentary psychiatric treatment {Donaldson v. 
O'Connor, 1974). In addi t ion, personal dam
ages have been sought against a doctor who 
performed and state officials who authorized an 
unnecessary or unjustif ied involuntary steriliza
t ion (Cox v. Stanton, 1974). Accountabil i ty can 
o f t e n be most exped i t i ous l y accomp l i shed 
through the pocketbook device of personal lia
bility. Indeed, personal liability may effect more 
system changes than all the min imum stan
dards' requirements of a host of cases. It has the 
power to personalize the obl igation of account
ability in a far more direct, understandable, and 
significant way than the more usual l it igation 
against institutions and systems. It carries power 
over money. 

Other Appropriate Applications 

To date, physicians have been the most likely 
persons against whom the principle of account
ability has been appl ied, through money dam
ages for bad faith, malpractice and deprivation 
of constitutional rights of l iberty and treatment 
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(Donaldson v. O'Connor, 1974). Yet there is no 
reason to think that the same principle should 
not be asserted against other professionals. 
Thus, bad faith action that fails to comply wi th 
generally recognized standards of acceptable 
professional conduct may become actionable in 
cases involving educators (e.g., for unjustif ied 
classification), nonmedical administrators of 
institutions (e.g., for illegal conf inement), and 
psychologists (e.g., for deprivat ion of certain 
basic needs, such as c loth ing, food , or bedding, 
as part of behavior shaping token economics). 

Surely the standards of c o m p e t e n c e and 
accountability that the law applies to the medi
cal profession wil l be appropriately applied to 
other professions as wel l , especially where the 
medical professionals frequently joint ly partici
pate with other professionals in making inter
disciplinary judgments concerning such impor
tant mat ters as c o n f i n e m e n t , t r e a t m e n t , 
habil i tat ion, and educational placement and 
classification. These professionals should be 
held accountable in personal liability for their 
bad faith failure to give advice or engage in con
duct that measures up to and is consistent wi th 
the generally recognized standards of accepta
ble conduct in their respective professions. 

It may be the task of the courts to set those 
standards in advancing the interests of account
ability. Surely consumers wil l not ignore the 
effect that such standard setting may have in 
i m p r o v i n g the qua l i t y o f the services they 
receive. 

To the end that the pr inciple of accountabil ity 
is made applicable to the many affected profes
sions, the state's shield of sovereign immunity 
and the provision of statutory exculpabil ity or 
immunity for professionals should be seriously 
reconsidered. If the shield protects the indiv id
ual whose bad faith actions fail to measure up to 
the standards of appropriate professional con
duct, it serves only the questionable state pur
pose of protecting those who should not be 
protected.That surely is not a legitimate use of 
the shield. Moreover, it thwarts the consumer 
interests of accountabil ity. The interests of 
immunity and exculpability on the one hand, 
and accountability on the other, can best be 
served by immunity or exculpabil ity f rom good 
faith actions only. 

CONCLUSION 

The courts predictably wi l l be asked to handle 
many m o r e cases d i r e c t e d at p ro fess iona l 

accountability and the subject matter of those 
cases wi l l become increasingly diverse and 
complex. For professionals who have acted as 
though they are above rules of accountabil ity, 
this prospect must be alarming and disarming. 
For those who have traditionally recognized 
that they are subject to the rules of accountabil
ity, the prospect may be managerially annoying, 
but not much worse. For all persons the pros
pect should be welcomed, for it ultimately wi l l 
result in improving the social condit ions of the 
h a n d i c a p p e d . I f t he i r social c o n d i t i o n s are 
improved, one may hope that their capacities 
likewise wi l l be improved. 
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WILLIAM P. SOSNOWSKY 
THOMAS W. COLEMAN 

Special Education In The 
Collective Bargaining Process 

Collective bargaining in Michigan, extant 
since 1965, has touched all phases of education 
in the publ ic schools. 

The constitutional rights of handicapped chil
dren to an education shall not be abridged by 
conditions of work issues. (Michigan Council for 
Exceptional Children, 1968, p. 3) 

To what extent special education has been con
sidered in the process is relatively unknown. 
The Na t iona l Educat ion Assoc ia t ion (1969) 
reported that "student discipl ine" articles were 
frequently found in negotiated master con
tracts. The report also disclosed that Michigan 
exceeded all other states in such contract provi 
sions. 

An analysis of 36 cont rac ts by t h e Wayne 
Coun t y School Business Of f i c ia ls (1967) 
reported that 24 contained items concerning 
"responsibil i ty for emotionally disturbed chi l 
d ren . " Steele (1969) in a suggested list of pr ior i 
ties for negotiations, included provision of spe
cial programs for pupils wi th special needs, 
which indicates the possibility of an increase in 
special education provisions in contracts. 

In reviewing occasional contracts we were 
impressed wi th the dearth of special education 
oriented contract items. Though in many cases 
items dealt indirectly wi th special educat ion, 
they possessed potentially serious implications 
for the f ield and certainly for chi ldren. On the 
basis of the l imited but very important l i terature 
and our casual contract reviews, we felt that a 
comprehensive analysis of what had transpired 
was vitally needed. 

This chapter is reprinted with minor editorial 
changes from Phi De l ta Kappan , 7977, 52, 
670-673. Copyright 1971 by Phi Delta Kappa, Inc. 
Reprinted by permission. 

PROCEDURE 

Superintendents of all 88 school districts in the 
Michigan tr i -county area (Macomb, Oakland, 
and Wayne Counties) were requested to submit 
the master contract currently in force in their 
districts. A total of 71 contracts (80.7%) were 
submitted for analysis. 

Each contract was examined for provisions 
directly or indirectly relating to special educa
t ion. Since no consistency in t i t l ing of pert inent 
articles was found , complete reading of each 
contract was required. 

GENERAL OBSERVATIONS 

Per t inen t i n f o r m a t i o n was f o u n d unde r 26 
different article titles. Most employed were 
such titles as teaching condit ions, student disci
pl ine, and student-teacher relationships. Some 
were more specific, ment ioning special educa
t ion or an area of exceptionality. Other data 
were found in standard contract articles such as 
class size, salary schedules, and board rights. 

Seventy-seven different items were isolated 
f rom the available 71 contracts. The frequency 
of items per contract ranged f rom none to 12 
with a mean of 3.12. When considered collec
tively the items revealed a spectrum of concern 
paralleling that of general concern but wi th the 
difference of having a marked potential effect 
upon chi ldren. 

Of all the items isolated, 22% specifically 
related to emotionally disturbed or behavior 
problem chi ldren. This was in contrast to 9.1% 
and 3.9% of the items relating respectively to the 
mentally and the physically-sensorially handi
capped. 

369 
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THE CONTRACT ITEMS 

In this section contract items are presented 
which pertained directly to matters of special 
education. Following these "d i r ec t " items are 
those which were considered " ind i rec t " in 
import to the f ie ld. The complete catalog of 
items is not presented. 

Direct Implications 

Acknowledgement of the existence of 
handicapped children. A c k n o w l e d g e m e n t 
items were of two types: those which simply 
acknowledged the existence of handicapped 
children and those which also suggested or pro
vided a course of action. Acknowledgement 
items were often predicated wi th a statement to 
the effect that handicapped students (especially 
the emotionally disturbed) were disruptive to 
the learning environment and potential ly bur
densome to the teacher. Samples of the two 
types of a c k n o w l e d g e m e n t i tems are t h e 
fo l lowing: 

The board recognizes that teachers may not fairly 
be expected to assume the ongoing responsibility 
for the role of warden or custodian for emotion
ally disturbed, physically or mentally handi
capped students or be charged with the responsi
bility for psychotherapy when the presence of 
such children in the classroom is unduly detri
mental to the education of other children. 

Emotionally disturbed pupils and those who 
present severe disciplinary problems impede the 
educational programs of the entire class. 

. . . exceptional children require special 
treatment and education by specifically certified 
teachers. Therefore, the board agrees to contin
ue to seek methods and personnel to expand or 
create appropriate programs to serve the needs 
of such children. 

The board shall establ ish classes for 
emotionally disturbed children which conform 
to state requirements . . . if qualified personnel 
are available. 

Identification of handicapped students. Few 
contracts (3%) included identif ication items, 
even t h o u g h the i r ex is tence was a c k n o w l 
edged. Two items were: 

. . . the state department of public instruction 
recommendations shall serve as a guide for the 
board in the identification of emotionally dis
turbed children. 

The board will accelerate testing procedures to 
identify special physical, mental, and emotional 
problems. 

Referral of students for special services. Items 
pertaining to referral ( found in 43.7% of the 
contracts) were varied in content and were thus 
divided into five subcategories. For each sub
category sample items are provided. 

Att i tude toward referral: 

Teachers are encouraged to refer children. 
When it appears that a . . . pupil requires the 

attention of counselors, social workers, law 
enforcement personnel, physicians, or other pro
fessional persons, teachers shall advise the 
principal. 

Teachers should feel free to confer with the 
principal about emotionally disturbed children 
without fear of recrimination or reflection on 
their teaching abilities. 

Prereferral: 

In cases of ext reme classroom d isc ip l ine 
problems, the teacher may request a conference 
with the principal and other affected teachers in 
an attempt to resolve the problems. 

Procedures: 

The referral must contain five consecutive 
anecdotal class observations of the child's behav-
ior; the principal transmits . . . in two days; 
examination is scheduled within 20 days; inter
pretation is made to the teacher within 10 days 
after examination. 

Postreferral: 

The pr inc ipa l shall take act ion deemed 
appropriate and necessary . . . . necessary and 
reasonable steps will be taken to provide assist
ance . . .to the extent . . . required by the person 
who made the evaluation to support the teacher 
with respect to such chi ld, or to relieve the 
teacher of responsibility for such child. 

Teachers may appeal cases in which they 
disagree w i th the recommendat ions by 
specialists. 

Postdiagnosis: 

Reduce class size when diagnosed pupils are 
placed in regular classes. 

Equitable and equal distribution of such class. 
The teacher has the right to request the transfer 

of "exceptional" children and, if denied, has the 
right to confer with appropriate personnel. 

Modification of the daily program of a child 
who is eligible for placement in a special program 
but not placed. 

Provide "special attention" or "supportive 
help" to classes containing diagnosed emotion
ally disturbed children. 

Pupils w h o , after consu l ta t ion w i t h 
appropriate, qualified personnel, are determined 
to be incapable of adjusting to the regular class
room will be removed. 
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Placement and discharge procedures. Only 
one contract bore an i tem regarding the place
ment and discharge of students to and f rom spe
cial education programs. 

Integration of special class students within the 
regular school program. I n t e g r a t i o n i tems 
appeared in 7% of the contracts. Two contracts 
agreed to cont inue integration. Two others 
agreed to "correlate efforts wi th regular class
room activities so as to meet the needs of special 
students." A single contract required specific 
amounts of t ime and also direct ion concerning 
the appropriateness of activities based upon age 
and capacity. Finally, one contract agreed to 
"prov ide a class day for special education stu
dents comparable in length to that of regular 
students." 

Special education teachers' rights. A total of 
7% of the contracts contained items relating to 
teachers' rights. Samples of such items are: 

Provisions for reduction in special education 
staff. 

Grievances involving special education are to 
be directed to the director of special educa
tion . . . depending upon their nature. 

Special education personnel are not to be used 
as substitute teachers. 

If a summer school program is offered, 
positions in special education still shall be open 
to personnel in that department. 

Leaves of absence to a t tend meet ings 
sponsored by the state department of education. 

Special education personnel development. 
Recognition that specialized training and cert i
f ication are required for teaching handicapped 
children was made in 10.9% of the contracts. 
Two made provisions for the development and 
training of special education staff: 

Reimbursement for courses taken by teachers 
which qualify them for special assignments for 
which state or federal reimbursement accrues to 
the school district. 

Involvement of special education personnel 
in curriculum development. Staff involvement 
in curr iculum development through participa
t ion on curr iculum or professional study com
mittees was provided in 54.6% of the contracts; 
however, only 5.6% specified either special 
education personnel memberships or consider
ation of special education matters. 

Special education salary differentials. Nearly 
two-thirds (60.5%) of the contracts granted 
salary d i f fe ren t ia l s to special e d u c a t i o n 
teachers. Differentials, where granted, were 
determined in one of six ways and ranged f rom 

$125 to $750. In a few instances, differentials 
increased wi th years of experience, wi th the 
level (elementary or secondary) taught, or wi th 
the type of handicap taught (teachers of the 
emotionally disturbed tended to gain higher 
differentials). 

Special education class size. Class size was 
stated in 34.3% of the contracts. Agreement to 
maintain class size in accordance wi th "state 
standards" was most typical. 

Procedures for the control of or reduct ion in 
class size were found in five contracts, one of 
which included recourse to the bargaining 
agency. 

Facilities for special education programs. 
Items requir ing adequate facilities for special 
education programs existed in three contracts. 

Scheduling. Scheduling provisions appeared 
in 28.2% of the contracts. Seven categories were 
isolated: t ime of arrival, length of year, length of 
day, preparation t ime, relief t ime, length of 
lunch per iod, and travel t ime. 

Summer school special education programs. 
Three contracts contained an item regarding 
summer programs. 

Supervisory and ancillary personnel. These 
personnel were provided for in two contracts. 
One required a sys temwide chairman, and the 
other agreed to hire an aide where special edu
cation pupils remained for lunch. 

Indirect Implications 

The succeeding port ion of this report considers 
contract items which may have indirect implica
tions for special education. 

Discipline and control of pupils. Statements 
referring to the discipline and control of pupils 
were found in 61.7% of the contracts. In 14% of 
the contracts, the fo l lowing stock statement was 
used as a preamble to the remainder of the 
article: 

The teacher's authority and effectiveness in the 
classroom are undermined when students dis
cover that there is insufficient administrative 
backing and support of the teacher. As a result, 
the entire school suffers deterioration in stan
dards, morale, and climate favorable forteaching 
and learning. 

T h r e e c o n t r a c t s c o n t a i n e d t h e a b o v e 
statement but used positive terms. Other sam
ples of discipline and control items were the 
fo l lowing: 

The board recognizes its responsibility to give all 
reasonable support and assistance to teachers 
with respect to the maintenance of pupil control. 
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If a principal is unwilling or unable to support 
teachers in maintaining school discipline the 
matter may be re fe r red to the gr ievance 
procedures. 

Punishment. Items referring to punishment 
of pupils were found in 39.4% of the contracts. 
Two contracts directed personnel to use pun
ishment "on ly as a last resort." Three agree
ments specified that punishment be adminis
tered by a teacher in the presence of another 
teacher. Another warned against the participa
t ion of students in administering punishment. 
One included the fo l lowing directive: 

A continuous record of student disciplinary cases 
and consequent actions will be kept for staff use 
as a basis for determining or recommending sus
pension or administration of penalties for 
misdemeanors. 

Suspension from school. School suspension 
items were contained in 19.7% of the contracts. 
Three cont racts spec i f i ed behav iors w h i c h 
would result in mandatory suspension. In two 
contracts provisions were listed for appealing 
cases in which the principal failed to suspend a 
chi ld when the teacher felt such action to be 
necessary. The source to which the appeal was 
to be made was the superintendent in one con
tract and the bargaining unit bui ld ing represen
tative in the other. 

Suspension from class. Over one-quarter of 
the contracts (28%) contained suspension f rom 
class items. Of this total, 16 employed the fo l 
lowing stock preamble: 

When the grossness of the of fense, the 
persistence of misbehavior, or the disruptive 
effect of the violation makes the continued pres
ence of the student in the classroom undesirable 
or intolerable and causes serious disruption . . .a 
teacher may suspend a pupil from class for one 
class period. 

In 12 contracts either or both of the fo l lowing 
statements were made: 

Encouragement, praise, and emphasis upon the 
child's desirable characteristics are recognized as 
being most successful methods of working with 
discipline cases. 

Discipline problems are less likely to occur in 
well taught classes and where a high level of stu
dent discipline is maintained. 

Suspension f rom class items also included 
how and when a report of particulars was to be 
submitted by the teacher, along wi th proce
dures or actions to be taken subsequent to the 
suspension and for readmittance to class. 

SUMMARY AND DISCUSSION 

The findings of this study indicate that whi le 
relatively little attention is given to special edu
cation in the collective bargaining process as 
seen in i n d i v i d u a l con t rac ts , the co l lec t i ve 
implication of 77 items poses major concern for 
the f ie ld. 

It is notable that the "hand icap" of major 
concern was that of emotional disturbance (dis
ruptive behavior). This parallels the f inding that 
over 60% of the contracts included discipline 
and control provisions, which were the most 
frequently appearing items. As they stand, con
tract provisions for handicapped chi ldren tend 
to be more concerned with the removal of such 
chi ldren than wi th the amelioration of their 
problems. Contract provisions are frequent and 
clear in expressing intolerance toward "p rob 
l e m " behavior. Furthermore, whi le several 
contracts provided for referral, removal, or 
punishment, only one made provision for reen
try into the regular class. 

In this day of concern for human rights, it 
seems imperative that negotiators heed the 
statement that "consti tut ional or other rights 
are not shed at the schoolhouse gate." The aver-
sively or iented items so frequently appearing in 
cont rac ts r e q u i r e o f special e d u c a t i o n the 
establishment of rights and appeal procedures 
for chi ldren in distress. 

Wi th special education now standing on the 
threshold of modifying its entire structure in 
view of self criticism of the wor th and efficacy of 
its tradit ional programing, the negotiations pro
cess may force upon it an obsolete approach 
that is untenable for itself and, more impor
tantly, for the chi ldren and youth under its 
aegis. 

We urge that negotiators give careful consid
eration to the implications of contract items 
such as the fo l lowing: 

Teachers may appeal cases in which they disagree 
with the recommendations by specialists. 

. . . teachers may not fairly be expected to 
assume the ongoing responsibility for the role of 
warden or custodian for emotionally disturbed or 
physically or mentally handicapped students. 

No guidance counselor or administrator shall 
adjust . . . a pupil-teacher problem without prior 
consultation with the teachers involved. 

Ch i ld ren d iagnosed or i den t i f i ed as 
"handicapped" are to be removed from the reg
ular classroom. 

The regular classroom teacher is granted the 
right to request the transfer of "exceptional" 
children. 
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Pupils w h o , after consu l ta t ion w i t h 
appropriate, qualified personnel, are determined 
to be incapable of adjusting to the regular class
room will be removed. 

These items are isolated instances. However, 
they exist in the contracts of 12 school districts, 
and i tems f o u n d in one con t rac t o f t e n are 
adopted in others. We further admit that the 
items were taken out of contexts in which posi
tive principles stating a respect for " t he dignity 
and worth of each ind iv idual " were found. But 
it wou ld seem, then, that each item should 
re f lec t t he s ta tement o f p r i nc ip les o f 
philosophy. 

In conclusion, it seems fair to state that, for 
the most part, collective bargaining has not 
enhanced t h e f i e l d o f specia l e d u c a t i o n , 
al though, on the contrary, it seems to have been 
somewhat beneficial to the special education 
teacher. As for special education programing, 
tradit ional and outdated concepts pervade 
contractual provisions and/or merely repeat 
existing state department guidelines. 

If, indeed, special education programs are a 

priori ty item for future negotiations, it be
hooves negotiators to make more careful 
study of the concerns of the f ie ld. Special edu
cators must, on the other hand, become aware 
of and offer guidance to their regular classroom 
colleagues at the bargaining table w h o have 
made and intend to make commitments that 
may result in an expansion of special education 
programs that current th ink ing deems undesir
able, inefficacious, and intolerable to the young 
"except iona l " humans in their charge. 
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AFT and NEA Policy Statements 
on Teacher Rights and Ethics 

D The fo l lowing statements represent the po l i 
cies of the American Federation of Teachers and 
the National Education Association. Thesestate-
ments have been previously published and dis
t r i b u t e d by these o rgan i za t i ons . They are 
r e p r i n t e d here w i t h on l y m i n o r ed i t o r i a l 
changes. 

AMERICAN FEDERATION OF 
TEACHERS BILL OF RIGHTS 

(By Carl J. Megel , Washington Representative, 
American Federation of Teachers, in collabora
t ion with John Ligtenberg, general counsel) 

The teacher is enti t led to a life of dignity equal 
to the high standard of service that is justly 
demanded of that profession. Therefore, we 
hold these truths to be self evident: 

I: Teachers have the right to th ink freely and to 
express themselves openly and wi thout fear. 
This includes the right to hold views contrary to 
the majority. 

I I : They shall be enti t led to the free exercise of 
their rel igion. No restraint shall be put upon 
them in the manner, t ime, or place of their 
worship. 

I l l : They shall have the right to take part in 
social, civi l , and polit ical affairs. They shall have 
the right, outside the classroom, to participate 
in political compaigns and to hold off ice. They 
may assemble peaceably and may peti t ion any 
government agency, including their employers, 
for a redress of grievances. They shall have the 
same freedom in all things as other citizens. 

IV: The right of teachers to live in places of their 
own choosing, to be free of restraints in their 
mode of l iving and the use of their leisure t ime 
shall not be abridged. 

V: Teaching is a profession, the right to practice 
which is not subject to the surrender of other 
human rights. No one shall be deprived of pro
fessional status, or the right to practice it, or the 
practice thereof in any particular posit ion, w i th 
out due process of law. 

VI : The right of teachers to be secure in their 
jobs, free f rom political inf luence or public 
clamor, shall be established by law. The right to 
teach after qualif ication in the manner pres
cribed by law, is a property right, based upon 
the inalienable rights to l i fe, l iberty, and the 
pursuit of happiness. 

V I I : I n a l l cases a f f e c t i n g t h e t e a c h e r ' s 
employment or professional status a ful l hearing 
by an impartial tr ibunal shall be afforded wi th 
the right to ful l judicial review. No teacher shall 
be deprived of employment or professional sta
tus but for specific causes established by law 
having a clear relation to the competence or 
qualif ication to teach, proved by the weight of 
the evidence. In all such cases the teacher shall 
enjoy the right to a speedy and public t r i a l , to be 
informed of the nature and cause of the accusa
t i on ; to be confronted wi th the accusing wi t 
nesses, to subpoena witnesses and papers, and 
to the assistance of counsel. No teacher shall be 
called upon to answer any charge affecting his 
employment or professional status but upon 
p r o b a b l e c a u s e , s u p p o r t e d b y o a t h o r 
aff irmation. 

VII I : It shall be the duty of the employer to 
provide culturally adequate salaries, security in 
illness and adequate retirement income. The 
teacher has the right to such a salary as w i l l : 
(a) afford a family standard of l iving compara
ble to that enjoyed by other professional people 
in the communi ty; (b) make possible freely 
chosen professional study; (c) afford the op -
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portuni ty for leisure and recreation common to 
our heritage. 

IX: Teachers shal l no t be r e q u i r e d unde r 
penalty of reduction of salary to pursue studies 
beyond those required to obtain professional 
status. After serving a reasonable probationary 
period a teacher shall be enti t led to permanent 
tenure terminable only for just cause. They shall 
be free as in other professions in the use of their 
own t ime. They shall not be required to per
form extracurricular work against their wi l l or 
wi thout added compensation. 

X: To equip people for modern life requires the 
most advanced educational methods. There
fore, the teacher is ent i t led to good classrooms, 
adequate teaching materials, teachable class 
size and administrative protect ion and assist
ance in maintaining discipline. 

X I : These rights are based upon the proposit ion 
that the culture of a people can rise only as its 
teachers improve. A teaching force accorded 
the highest possible professional dignity is the 
surest guarantee that blessings of l iberty wi l l be 
preserved. Therefore, the possession of these 
rights impose the challenge to be worthy of 
their enjoyment. 

XII: Since teachers must be free in order to 
teach f reedom, the right to be members of 
organizations of their own choosing must be 
guaranteed. In all matters pertaining to their 
salaries and work ing condit ions they shall be 
entit led to bargain collectively through repre
sentat ives o f the i r o w n c h o o s i n g . They are 
entit led to have the schools administered by 
superintendents, boards or committees which 
funct ion in a democratic manner. 

NEA BILL OF TEACHER RIGHTS 

Preamble 

W e , the teachers o f t he U n i t e d States o f 
America, aware that a free society is dependent 
upon the education afforded its citizens, affirm 
the right to freely pursue t ruth and knowledge. 

As an individual, the teacher is ent i t led to 
such fundamental rights as dignity, privacy, and 
respect. As a cit izen, the teacher is ent i t led to 
such basic constitutional rights as f reedom of 
rel igion, speech, assembly, association and po
litical action, and equal protect ion of the law. 

In order to develop and preserve respect for 
the wor th and dignity of man, to provide a cl i 

mate in w h i c h act ions d e v e l o p as a conse
quence of rational thought, and to insure intel
lectual f reedom, we further affirm that teachers 
must be free to contr ibute fully to an educa
tional environment which secures the freedom 
to teach and the f reedom to learn. 

Be l iev ing that cer ta in r ights of teachers 
derived f rom these fundamental freedoms must 
be universally recognized and respected, we 
proclaim this Bill of Teacher Rights. 

Article I: Rights as a Professional 

As a member of the teaching profession, the 
individual teacher has the right: 

Section 1. To be licensed under professional 
and ethical standards established, maintained, 
and enforced by the profession. 

Section 2. To maintain and improve professional 
competence. 

Section 3. To exercise professional judgment in 
presenting, interpret ing, and crit icizing infor
ma t i on and ideas, i n c l u d i n g con t rovers ia l 
issues. 

Section 4. To influence effectively the formula
t ion of policies and procedures which affect 
one's professional services, including curr icu
lum, teaching materials, methods of instruction, 
and school-community relations. 

Section 5. To exercise professional judgment in 
t he use of teach ing me thods and mater ia ls 
appropriate to the needs, interests, capacities, 
and the linguistic and cultural background of 
each student. 

Section 6. To safeguard information obtained in 
the course of professional service. 

Section 7. To work in an atmosphere conducive 
to learning, including the use of reasonable 
means to preserve the learning environment 
and to protect the health and safety of students, 
oneself, and others. 

Section 8. To express publicly views on matters 
affecting education. 

Sect/on 9. To attend and address a governing 
body and be a f f o r d e d access to its minutes 
when official action may affect one's profes
sional concerns. 

Article I I : Rights as an Employee 

As an employee, the individual teacher has the 
r ight: 
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Section 1. To seek and be fairly considered for 
any p o s i t i o n c o m m e n s u r a t e w i t h o n e ' s 
qualifications. 

Section 2. To retain employment fo l lowing 
entrance into the profession in the absence of a 
show ing of just cause fo r dismissal or n o n 
renewal through fair and impartial procedings. 

Section 3. To be fully in formed, in wr i t ing, of 
rules, regulations, terms, and condit ions affect
ing one's employment. 

Section 4, To have condit ions of employment in 
which health, security, and property are ade
quately protected. 

Section 5. To i n f l u e n c e e f f e c t i v e l y t h e 
development and application of evaluation 
procedures. 

Section 6. To have access to wr i t ten evaluations, 
to have documents placed in one's personnel 
file to rebut derogatory informat ion and to have 
removed false or unfair material through a 
clearly defined process. 

Section 7. To be free f rom arbitrary, capricious, 
or discriminatory actions affecting the terms 
and condit ions of employment. 

Sect/on 8. To be advised prompt ly in wr i t ing of 
the specific reasons for any actions which might 
affect one's employment. 

Section 9. To be afforded due process through 
the fair and impartial hearing of grievances, 
including binding arbitration as a means of 
resolving disputes. 

Section 10. To be free f rom interference to 
fo rm, jo in , or assist employee organizations, to 
negotiate collectively through representatives 
of one's own choosing, and to engage in other 
concerted activities for the purpose of profes
sional nego t ia t i ons or o t h e r m u t u a l aid or 
protect ion. 

Section 11. To wi thdraw services collectively 
when reasonable procedures to resolve impasse 
have been exhausted. 

Article I I I : Rights in an Organization 

As an i n d i v i d u a l m e m b e r of an e m p l o y e e 
organization, the teacher has the right: 

Section 1. To acquire membership in employee 
organizations based upon reasonable stan
dards equally applied. 

Sect/on 2. To have equa l o p p o r t u n i t y to 
participate freely in the affairs and governance 
of the organization. 

Section 3. To have f reedom of expression, both 
wi th in and outside the organization. 

Section 4. To vote for organization officers, 
either directly or through delegate bodies, in 
fair elections. 

Section 5. To stand for and hold office subject 
only to fair qualifications uni formly applied. 

Sect ion 6. To be fa i r ly rep resen ted by t h e 
organization in all matters. 

Section 7. To be provided periodic reports of 
t he affairs and c o n d u c t o f business of t he 
organization. 

Section 8. To be provided detailed and accurate 
financial records, audited and reported at least 
annually. 

Section 9. To be free f rom arbitrary disciplinary 
a c t i o n o r t h r e a t o f s u c h a c t i o n b y t h e 
organization. 

Section 10. To be afforded due process by the 
organization in a disciplinary action. 

CODE OF ETHICS OF THE 
EDUCATION PROFESSION 

(Adopted at the NEA Representative Assembly, 
July 1975) 

Preamble 

The educator, believing in the wor th and dig
n i ty o f each h u m a n b e i n g , recogn izes the 
supreme importance of the pursuit of t ru th , 
devotion to excellence, and the nurture of 
democratic principles. Essential to these goals is 
the protect ion of f reedom to learn and to teach 
and the guarantee of equal educational oppor
tunity for all. The educator accepts the responsi
bility to adhere to the highest ethical standards. 

The educator recognizes the magnitude of 
the responsibility inherent in the teaching pro
cess. The desire for the respect and confidence 
of one's colleagues, of students, of parents and 
of the members of the communi ty provides the 
incentive to attain and maintain the highest pos
sible degree of ethical conduct. The Code of 
Ethics of the Education Profession indicates the 
aspiration of all educators and provides stan
dards by which to judge conduct. 
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Principle I: Commitment to the student 

The educa to r str ives to he lp each s tuden t 
realize his or her potential as a worthy and 
e f fec t i ve m e m b e r o f soc ie ty . The educa to r 
t h e r e f o r e wo rks to s t imu la te the sp i r i t o f 
i n q u i r y , the acqu i s i t i on o f k n o w l e d g e and 
understanding, and the thought fu l formulat ion 
of worthy goals. 

In ful f i l lment of the obl igat ion to the student, 
the educator— 
1. Shall not unreasonably restrain the student 

f rom independent action in the pursuit of 
learning. 

2. Shall not unreasonably deny the student 
access to varying points of view. 

3. Shall not deliberately suppress or distort 
sub ject mat ter re levant to the s tudent ' s 
progress. 

4. Shall make reasonable effort to protect the 
student f rom condit ions harmful to learning 
or to health and safety. 

5. Shall not expose the student to unnecessary 
embarrassment or disparagement. 

6. Shall not on the basis of race, color, creed, 
sex, national or ig in, marital status, political or 
religious beliefs, or family, social or cultural 
background, unfairly (a) exclude any stu
dent f rom participation in any program; 
(b ) d e n y b e n e f i t s t o any s t u d e n t ; o r 
(c) grant any advantage to any student. 

7. Shall not use professional relationships wi th 
students for private advantage. 

8. Shall not disclose information about students 
o b t a i n e d in the course o f p ro fess iona l 
service, unless disclosure serves a compel
l ing professional purpose or is required by 
law. 

Principle I I : Commitment to the profession 

The education profession is vested by the public 
wi th a trust and responsibility requir ing the 
highest ideals of professional service. 

In the belief that the quality of the services of 
the education profession directly influences the 
nation and its citizens, the educator shall exert 
every effort to raise professional standards, to 
promote a climate that encourages the exercise 
of professional judgment , to achieve condit ions 
which attract persons worthy of the trust to 
careers in education, and to assist in preventing 
the practice of the profession by unquali f ied 
persons. 

In ful f i l lment of the obl igation to the profes
sion, the educator— 

1. Shall not in an application for a professional 
posit ion deliberately make a false statement 
or fail to disclose a material fact related to 
competency and qualifications. 

2. Shall not misrepresent his/her professional 
qualifications. 

3. Shall not assist entry into the profession of a 
person known to be unquali f ied in respect to 
charac ter , e d u c a t i o n , o r o the r re levant 
attr ibute. 

4. Shall not knowingly make a false statement 
concerning the qualifications of a candidate 
for a professional posit ion. 

5 . Sha l l n o t assist a n o n e d u c a t o r in t h e 
unauthorized practice of teaching. 

6 . Sha l l n o t d i s c l o s e i n f o r m a t i o n a b o u t 
colleagues obtained in the course of profes
sional service unless disclosure serves a com
pell ing professional purpose or is required 
by law. 

7. Shall not knowingly make false or malicious 
statements about a colleague. 

8. Shall not accept any gratuity, gift, or favor 
that might impair or appear to inf luence pro
fessional decisions or actions. 

Provisions for National Enforcement 

The fo l lowing is f rom the NEA consitut ion: 

ARTICLE VI I, Section 2, a. The Review Board shall 
have original jurisdiction in the following cases: 

1. Impeachment of an officer who is a member of 
the Executive Committee; 
2. Alleged violations of The Code of Ethics of the 
Education Profession. 

ARTICLE VII, Section 2, b. The Review Board shall 
have the following powers subject to the condi
tions as herein outlined: 

1. To impeach an officer. The officer shall have 
the right to appeal to the Board of Directors; 
2. To censure, suspend, or expel a member for 
violation of The Code of Ethics of the Education 
Profession . . . The member shall have the right 
to appeal to the Executive Committee on proced
ural grounds only. 
3. To vacate censure, lift suspension, or reinstate 
a member. 

ARTICLE VII, Section 4. The Review Board shall 
establish its rules of procedure with the approval 
of the Board of Directors. Due process must be 
guaranteed in all its proceedings. 
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Adherence to the Code 

The NEA constitution also states: 

ARTICLE II, Section 2, b. Members engaged in 
teaching or in other educational work shall 
adhere to The Code of Ethics of the Education 
Profession. 

ARTICLE IV, Section 6. Executive officers of the 
Association may be impeached for violation of 
The Code of Ethics of the Education 
Profession, . . . . 

ARTICLE VI, Section 4. Officers of the Association 
may be impeached for violation of The Code of 
Ethics of the Education Profession, . . . . 

ARTICLE VII, Section 5, a. Members of the Review 
Board may be impeached (by the Executive 
Committee) for violation of The Code of Ethics of 
the Education Profession, . . . . 

According to the NEA bylaws: 

8-7, d. The affiliate (local) shall adopt a policy that 
recognizes the preeminence of The Code of 
Ethics of the Education Profession. 
8-11, d. The affiliate (state) shall adopt a policy 
that recognizes the preeminence of The Code of 
Ethics of the Education Profession. 

MAXFIELD T. SHIELDS 


