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The Cooper Union for the Advancenent of Science and Art, by its counsel
Paul, Weiss, Rifkind, Wharton & Garrison LLP, respectfully alleges as follows:

Nature of the Action

l. This is an application for cy pres relief pursuant to the Provisions
of Section 8-1.1(c) of the New York Estates, Powers and Trusts Law (lhe “EPTLT) o
permit The Cooper Union for the Advancement o f'S(:icncq and Art (“The Cooper
Union™) to mortgage the Chrysler Building, which is owned by its endowment, as
securily for a $175 mitlion loan and (o use the proceeds of that loan in excess ol the
historic dollar value of the gift of the property lor The Cooper Union’s general charitable
PUIPOSCS.

2. The Board of Trustees of The Ceoper Union, in response 1o the
immediate need to modernize outdated facilities and [inancial pressures, botly of which
may challenge its accreditation, has approved a linancial plan to address these current
problems and to build a sustainable {future for The Cooper Union.

3. The Clrysler Building is The Cooper Union’s most valuable real

estate assel and necessarily a key part of the plan to preserve The Cooper Union’s future.
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building to = Cooper Union beginning in 2018, The propesed {inanciny,  d (he use of
the proceeds thercol for The Coopor Union’s charilable purposes, for which The Cooper
Union secks this Cour(’s approval, atlows the institution Lo continue its mission and
address its current challenges by realizing today some of the benelits of these fulure
IECTEAases i {NCome.
The Parfies

4. The Cooper Union is a not-for-profit corporation, incorporated by
an 1859 act of the New York tegislature, located at Cooper Square, New York, New York
10003-7120. [t1s an all honors college and one of America’s most selective tnslitutions
of higher education, perenmally ranked among the nation’s top three spectalized colleges.
The Cooper Union consists of three degree-granting schools: The lrwin S. Chanin School
of Architecture, The Albert Nerken School of Jingineering and The School of Art,

5. In accordance with EPTL § 8-1.1(f), the Atlorney General of the
State of New York s an interested party to {his proceeding.

Jurisdiction and Venue

0. This Courl has jurisdiction over this matler and venue ts proper in
this County pursuant to EPTL § 8-1.1(¢) as The Cooper Union has its offices and carvies
oul its charitable mission principally in this County and the applicable gift instrument is
not a will.

Backeround Facts

The Founding of The Cooper Union

7. The Cooper Union was {founded by the industrialist, inventor and
phitanthropist Peter Cooper in 1859 pursuant to an amended act of the New York Stale
fegislature “to enable Peler Cooper to found a Scienlific Institution m the City of New

York” (the “1859 Act™).



8. Peter Cooper was born in New York City on Februa,, 12,1791 o
a family of modest means and had only a fimited amount of formal cducation. e roscto

become one of the most successful industrialists in the City and wanted (o give talented

young people access o the type of education he had never been able to receive by

creating a school devoled to science and art.

9. The Cooper Union’s charter (the “Chartet™), the first version of
which appears in the 1859 Act, contains a list of five primary purposcs (or which it was
incorporated by the legislature. One of the primary purposcs expressly contained mn the
Charter is the creation of a premicre technological school:

4. Assoon as, in the opinion of the Board of Trustees, the
funds which shall [rom time (o time be at their disposal,
will warrant such an expenditure, such funds shall be
appropriated to the establishiment and mainfenance of a
thorough polytechnic school; the requirements (o achimission
to which shall be tefl to the discretion of the said Boacd of
Trustees, and shall be specifically determined by them from
time to time: and which school shall, as far as possible, and
as soon as possible, be made equal to the best technological
schools now established, or hercafler to be established.
{(Emphasis added.)

10. Peter Cooper donated the school’s first building, the Foundation
Building, located on the south side of Astor Place and stilt the heart of the campus today.
I1e viewed The Cooper Union as his legacy for future generations, stating in aspecch a
[ew months afler its opening:

This building has scarcely been absent from my thoughts a
single day, for ncarly thirty years. Ihave laboured for it by
night and by day with an intensity of desire that can never
be explained. Itis now my fervent hope that the youth ol
my native city and country will constantly throng these
halls, with cager efforts to gain that kind of useful
knowiedge which is needed to make them wise, good, and
uselul to themselves and Lo (heir country.



The Cooper Family and The Chrysler Building Land

11 In 1902, (he fee parcel upon which the Chrysler Building now sils
was conveyed to The Cooper Union by Edward Cooper and Abram S. Hewiit, as
Trustees, and by Peter Cooper’s chifdren, Edward Cooper and Sarah Ametia Hewitd,
individually, “lor the purpose of constititing an cndowment” for the school “for its uscs,
intents and purposes.”

12. Edward Cooper and Sarah Amelia Hewitt were the children o {
Peter Cooper, and Abram S. Hewilt was Sarah Ametia Hewitt’s husband. Edward
Cooper and Abram S. Hewill were also members of the first Board of Trustees of The
Cooper Union and each served as President of the Board. Fiach of these individuals was
devoted to the legacy of Peter Cooper and The Cooper Unioa.

13. In fact, the minutes of the meeting of the Board of Truslecs of
February 4, 1902 reflect that the children of Peter Cooper “have agreed to convey
absolutely in fee o the Cooper Union™ the property, now known as the Chrysler
Building. The minutes further reflect that the value of the property in 1902 was
$600,000.

14. o 1971, The Cooper Union was granted the authornity to mortgage
any of its property, other than the Foundation Building given to it by Peter Cooper in
1859, pursuant to a New York Supreme Court Order entered on August 6, 1971 granting
The Cooper Union’s cy pres application requesting such relief. Prior to 1971, The
Cooper Union’s Charter had not provided for the authority to mortgage 1ts property.

15. The Cooper Union estimates that the current fair marke vafue of
the Chrysler Building is in excess of $415 million and its value to The Cooper Union
based on projected cash flow (taking into account tax equivalency payments (o The
Cooper Union), as described below, is approximately $700 milion. This exponential rise
in value could not have been foreseen by the children of Peter Cooper at the time they
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made their g in 1902 and, given thetr devolion Lo the instlution thatrepn s their
father’s legacy, it is indisputable that they would desire the benefits of this incredibte
increasc in value to be available for the needs of The Cooper Union, were they living
today.

The Cooper Union Today and the Plan for Tomorrow

16. Today, The Cooper Union is widely recognized for its outstanding
academic programs in architecture, art and engineering, Students are admitied o The
Cooper Union on the basis ol merit alone: the coliege does nol provide any form o {
consideration for legacy, patronage, or athictic ability. FFaculty, students and alumni
continue o win a disproportionate share of the nation’s most prestigious felfowships,
academic and creative awards.

17. Despite its many academic strengths, The Cooper Union currently
faces the possibility that it will become unable to carry out its statutory mission in the
nébtoo—distan.[ future.

18. ‘Phe Cooper Union needs to upgrade outdated factlities in order (0
address coneerns aboul its continuing acereditation and for it to continue Lo atlract and
maintain the best and brightest facuity and student body. Al the same ime, it cwrrently
faces a grave {iscal crisis.

The Current Fiscal Crisis and Antiquated Jfactlitics

19. The Cooper Union has expericnced significant {inancial chaltenges
and operating deficits, which recently .lmvc become acute.

20, Unlike most other schools, however, The Cooper Union does not
receive any revenues in the form of tuition. All students admitted (o The Cooper Union’s
degree programs receive a full-tuition scholarship, which alfows tatented students of all

economic backerounds to atlend, in accordance with Peler Cooper’s vision.
k]



21. Althe same time, it is clear that modernization of fac” Vies is
essential to maintain The Cooper Union’s standing as onc of the nation’s premicre
undergraduate colleges, (o follow the mandate of the charter o be equal to the best
technological schools and address concerns about i(s aceredilation.

22, The Cooper Union has not erected an academic building in half a
century. The current building used by the Engineering School was constructed in the
£950s, has inadequate venlilation, lacks modern technological capabililies and several of
its advanced scicuce laboralories are obsolete. New laboratories are required to
accommodale the evolution of curricula necessitated by advances in science, engineering
and technology. Modern technological infrastructure is required in order to maintain
high speed computers, simulation capabilitics, networking, multimedia communications,
web-based interactions and advanced audiovisual capabilitics essential to the study of art,
archilecture and engineering today.

23, In fact, one of the school’s primary accreditation bodies, the
Middic States Commission on Higher Education, has repeatedly expressed its
dissatisfaction with the current state of the finances and facilitics of The Cooper Union.
Another accreditation body for the Schwol of Architecture, the National Architeelura
Accrediting Board, determined in 2004 that the school’s facilitics did not meet its
standards.

24, In order for The Cooper Union (o address these issues, ensarc ils
conlinued accreditation, matntain its academic standing, and recruit and retain the best
students and faculty, itis essential to renew and modernize the school’s (acilities.

The Cooper Union's Plan for the Future

25. Aflter careful deliberation, The Board of Trustees has committed (o
a plan designed to address the current chalienges and sceure the financial and academic

future of The Cooper Union.
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20, To address the necds of the institution or modern f Jies, the
Board of Trustees is resofved 1o proceed with the construction of a new academic
building as well as with the renovation of its Foundation Building, which is the building
consiructed by Peter Cooper and given o the institution when it was established. This
project is estimated to cost $130 to $155 million,

27. The new academic building, which will be located on the east side
of Third Avenue, between 6th and 7th Streets, will house the School of FEngincering and
also provide mstitutional space for the Humanilies and S'ocial Sciences, the School of
Architecture and the Schoot of Art. The design not only incorporates state of the arl
technological infrastructure necessary for the specialized programs of Engincering,
Architecture and Art that are The Cooper Union’s focus, it also is designed to address the
institution’s need for energy efficiency and for future flexibility, contaming
reconfigurable spaces that will be able (o evolve with the institution’s changing needs
over time.

28. To address he needs of the institution {or a sustainable financial
future, the Board of Trustees and (he President have developed and begun to mplement a
financial plan (the “Master Plan”) to complete the construction project, eluninate over
time the operating deficits and produce a more reliable and stable revenue streany.

29. The Master Plan is composed of several interconnected indtialives:
a commitment by the administration to reduce operating expenditures by 10% by 20115 a
$250 million capital campaign, which has alrcady raised $129 million; the expansion of
the effort to increase annual giving; the completion of the construction project; the
adoption of investment strategies designed to invest prudently fiquid assets (o maximize
retwmns while preserving principal; and, the development of underutilized real estate

assets and revenue growth {rom existing real estale assets.



Istale Asscls

Maximizing The Cooper Union’s |

30, Real eslale assets represent the Targest class of assets held by The
Cooper Union and therefore are an essential part of any fiscal strategy for its fulure.

3l The Cooper Union has identified three staller properties not
necessary to the institution that will be sold. The institution cxpects Lo receive
approximately $10 million from those sales during the current fiscal year.

32 The 1859 Act provided that property acquired by The Cooper
Union is exempt from taxation, provided that any revenues therefrom are used for the
institution’s charter purposes. (The 1859 Act was later amended by the fegisfature so that
only properties acquited by The Cooper Unton prior to July [, 1969 are so exempt.) On
properties specifically exempt as provided in the statute, such as the Chrysler Building,
The Cooper Union collects from its lessees payments equal to the (ax that would
otherwise be payable, called tax equivalency payments.

33. The property located at 26 Astor Place is an excapt property under
the statute that just a few years ago was a parkimg lot. I order 1o maximize the retwrn on
that site, The Cooper Union has entered into a 99-year lease under which the mstitution 1s
(0 recetve semi-annual (ax equivalency payvinents from the lessee. Due o a dispute with
the Cily of New York over whether the property qualifies for tax exemption under a 1969
amendmen( to the 1859 Act, The Cooper Union currently is nol receiving this revenue
stream. While the institution hopes to resolve (his matter so (hat it may rely on this
source of revenue, it is possible that litigation may need (o be commenced and that
therelore it may take some time (o resolve,

34, In addition, the completion of the new building on Third Avenue
will allow the site of the current engineering building to become available for

development. This also will allow The Cooper Union to enter into another long-terin



fease arrangement in connection with development on that propetty, whic.. should
provide a stable source of revenue.

’i“hc.Roie of the Chrysler Building in the Master Plan

35. The Chrysler Building is by far The Cooper Union's greatest assct
and therefore is necessarily an importang part of the institution’s financial future.

30. The first step taken by The Cooper Union in relation (o the
Chrysler Building in accordance with the Master Plan has been (o negotiate a more
favorable ground lease with the building’s current Llenant. The Cooper Union currently
receives approximately $7 million annually Llll(i.Cl’ the ground lease, which it recerves in
addition to the tax equivalency paymeuts described above. The new ground lease, which
we anticipate will be finafized and signed this fiscal year, will increase the lease
payments o $32.5 million in 2018, $4i million in 2028 and $55 million in 2031, thereby
providing The Cooper Union with a reliable increased revenue stream.

37. While the increase in the lease payments is good news for the
institution and is expected to maintain the institution in the future, it does not assist 1N
addressing (ully today’s financial challenges. Therefore, as part of the Master Plan, the
Board of Trustees also has determined (hat it would use its interest in the Chrysler
Building as security to obtain up to $175 million in (inancing, which will allow the
institution to continue with its mission by realizing the benefits of some ol this
anticipated [uture income stream immediately. A portion ol this financing will be used (o
meet future operating deficits until 2018, the year in which the increases in the ground
jease payments take eflfeet and $600,000 will be placed in an endowment fund account (o
ensure the preservation of the historic dollar value of the gift from Peter Coopet’s
children. In order to prevent The Cooper Union from carrying an additional annual

financial bugden hetween now and 2018, itis anticipated that the terms of the financing

)
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will be structured so that the institution will not have ta make principal 1)1&5,*11-10:115; Prior Lo
that year.

38.  The Cooper Union seeks this CourC’s permission to move forward
with this component of the Master Plan because it believes that the plan as 2 whole (s
prudent, reasonable, in the long-term best interest of the institution and should eliminate
operating deficits by 2013, The Cooper Union believes that niplementation of the
Master Plan is necessary in order o secure its financial future.

39, As stated above, '.I‘ilc Cooper Union estimates that the current fair
markel value of the Chrysler Building i1s in excess of $415 midlion. This figure does not
take into account the tax equivalency payments received by The Cooper Union, which,
upon mformation and belief, add at least another $280 million of value to The Cooper
Union. Even afier the financing is compiete, The Cooper Union’s remaining interest in
the Chrysler Building therefore will rc:mai,nl vastly in excess of its historic dotlar value.

40. The Board of Trustees of The Cooper Union is aware that, if could
sctl the Chrysler Building and thereby realize and appropriate the appreciation of (he
property i excess of its historic dotlar value (approximately $415 miadlion of
appreciation). To do so, however, would be imprudent because The Cooper Union would
not be able to realize the signilicant value of the (ax equivalency payments in any sale
because they are unique to e institution and not transferable. Furthermore, the Chrysler
Building property 1s a gift from the chifdren of Peler Cooper, one of the first significant
denations to the institution, and an unportant historical piece for the disciplines of art,
architecture and engmecering that are the heart of The Cooper Union.

41, Therctore, The Board of Trustees docs not believe that an oulright
sale of the Chrysler Building is the best long-term solution Lo its current fiscal difficutiics

and has chosen instead (o mortgage the property while maintaining substantial equity
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value and to use the financing proceeds for its charitable purposes, a course of action that
requires the approval of this Court, which The Cooaper Union respectiully sceks.

42. The deed by which the children of Peter Cooper conveyed the
property o The Cooper Union states that the property is conveyed to the school “for the
purpose of constituting an endowment’” {or the school “for ils uses, intents and
purposes[.|” This broad language clearly evidences the intent on the part of the donors,
consistent with their dedication 1o the school’s misston and their father’s legacy during
their lfetimes, (o provide the school with maximum flexibility in relation to this gi{L.

43, Furthermore, the August 6, 1971 Order of the New York Supreme
Court expanded The Cooper Union’s authorily over its property-—which was limited
pursuant to its ortgimal Charter-— and expressly provided that The Cooper Union may
“buy, sell, exchange, mortgage, fet and otherwise use and dispose ol its properly, or
borrow, as the {rustees shall deem advisable[.]” The Foundation Building, deeded to The
Cooper Union by Peter Cooper at the founding of the institution in {859, was the only
building owned by The Cooper Union exempled from the mortgage power granted (o lhe
Board of Trustees in 1971,

44, As stated above, The Cooper Union is gravely concerned that is
mission will be compromised 111t is unable to implement its Master Pizmj, which includes
using the Chrysler Building as security {or financing and using the financing proceeds for
its charitable purposes, and therefore secks this Court’s permission n ovder to move
forward. The restriction under New York law that does not allow ‘The Cooper Union Lo
use an asset that has increased to roughly 1,000 tmes its historie dollar value as securily
for financing that is desperately needed to secure the future of the institution is, i this
situation, impracticable or impossible and will frustrate the intent of the donors, the
children of Peter Cooper, (o provide for The Cooper Union o be a first-class institution in

all respects.



CLAIM FOR RELIEK

45, The Cooper Union repeats and realleges paragraphs U through 44
above as il fully sel forth berein.
40. Section 8-1.1(c) of the New York Estates, Powers and Trusts Law

court (hat circumstances have so changed since

states that “whenever it appears (o [the

the execution of an instrument making a disposition for retigious, charitable, cducational

or benevolent purposes as to render impracticable or impossible a literal compliance with
the terms of such disposition, the court may . . . make an order or decree directing that
such disposition be administered and applied in such manner as in the judgment of the
court will most effectively accomplish its pencral purposes, free from any spectlic
restriction, limitation or direction contained therein(.|”

47. Accordingly, The Cooper Union should be granted permission (o
use the Chrysler Building as security for loan of up to $175 million and The Cooper
Union should be granted cy pres relief releasing it from the restrictions imposed by law
due to the endowment language contained in the 1902 deed, which restrictions are
impracticable or impossible, (o such an extent as (o allow the proceeds from the linancing
(above (he property’s historic dollar value) to be used for the construction ol a new
academic building, renovations o its Foundation Building, to divest endowment funds
invested in the ground lease in the Chrysler Building, to defease a New York State bond
interest in the Chrysler Building in accordance with the leader’s requirements for the

[inancing, for working capital and for its general charitable purposes.
. ! o . e
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TEREFORE, the Petilioner respectlulty prays that this Court: R toe ./:15'&..:7?//
I{(-‘/‘zf/ A
(a) Permil the Petitioner (o use the Chrysler Building as security for up (o
FL75 million of financing;
(1) Allow the Petitioner to use the proceeds of such financing, in excess of
the historic dollar value of the property ol $600,000, for the construction and related costs

{2



of 4 new acw..cmic building, for renovations to its Foundation Building, © S5t
endowment {unds invested in the ground lease in the Chrysler Building, to defease @ New
York State bond intercst in the Chrysler Building, for general working capital and/or for
its other charitable purposes;

(¢y Dircct the Petitioner to place $600,000 fiom the proceeds of the
financing, representing the historic dollar value of the property, in an endowment fund
accounti; and,

(d) Grant such other and further relief as 1t deems proper.

Dated: New York, New York
September 6 2000
PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP

Alan S. flalperin
Maria ‘1T Vullo

1285 Avenue of the Americas

New Yorl, New York 10019-0004

(212) 373-3000

Attorneys for Petitioner The Cooper Union for the
Advancement of Science and Art



VEIRIFICATION
State of New York )

County of New York )

GREORGE CAMPBELL, JR ., being duly sworn, deposes and says:

[ am the President of The Cooper Union for the Advancement of Science
and Art, the Petitioner in this proceeding. 1 have read (he foregoing Petition and know its
contents o be true to my knowledge except as to the matters alleged on information and

beliel and as to those maiters I believe them (o be true.

Sworn to belore me
this (¢ day of September, 2006

fuanth. Ty /e

7 o
7 Notary Public

SLEmAR M. MeGilongs
Nastrry Pubtle, State of Moy Yok
Wo. 319854605
Cistfend tn Mo York County
Commivaton fxpiroy rercds 25, I‘k

et



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
________________________________________________________________________ X
: Index No. //Zf/?/ﬂ{
In the Matter of the Application of
. AFFIDAVIT OF
THE COOPER UNION : NO OBJECTION
FOR THE ADVANCEMENT OF SCIENCE ; ON BEHALF OF THE
AND ART ; ATTORNEY GENERAL
________________________________________________________________________ X

STATE OF NEW YORK )
; 85.
COUNTY OF NEW YORK )

Carl L. Distefano, being duly sworn, deposes and says:

1. T am an Assistant Attorney General in the Charities Bureau of Eliot Spitzer, the
Attorney General of the State of New York. The Attormey General represents the ultimate
beneficiaries of gifts for charitable purposes pursuant to Article 8 of the Estates, Powers and
Trusts Law, and is a necessary party to this proceeding, as provided in EPTL § 8-1.1().

2. 1 submit this affidavit in response to the verified petition (the “Petition™) of The
Cooper Union for the Advancement of Science and Art, a not-for-profit institution of higher
education located at Cooper Square, New York, New York (“Petitioner”), for ¢y pres reliel
pursuant to EPTL § 8-1.1(c) with respect to its real property located at 405 Lexington Avenue,
New York, New York (the “Property”), which Petitioner is required to hold as an endowmient
(see § 4 below). Petitjoner secks an order permitting it to use the Property as security for
financing in the amount of $175,000,000, and to use the proceeds of such financing (less
$600,000, the historic dollar value of the Property, which is to be segregated and held as an

endowment) in furtherance of Petitioner’s not-for-profit corporate purposes, as described in

[3VAFrTire o



detaj) in the Order to Show Cause. the Petition and supporting affidavits, and the proposed Order.

3. Petitioner was founded in 1859 by the industrialist Peter Cooper pursuant to an act of
the State Legislature, 1..1859 ¢.279, as amended. Petition § 7; Affidavit of Dr. George Campbell,
Jr., sworn 1o September 6, 2006, in support of Petition (“Campbell Aff.”) § 2, Ex. A. By a deed
of trust dated April 29, 1859 (the “Deed of Trust™}, Peter Cooper and his wife conveyed to
Petitioner the building known as the Foundation Building, and the land on which 1t stands, on
Cooper Square. Petition ¥ 11; Campbell Aff. § 4, Ex. B. The Deed of Trust was amended by an
order of this Court (Francis I. Bloustein, J.), entered August 6, 1971, pursuant to a ¢y pres
application by Petitioner. Petition 44 14, 43; Campbell Aff. § 5, Ex. D. Article Eleventh of the
Deed of Trust as so amended permits Petitioner to “buy, sell, exchange, mortgage, let and
otherwise use and dispose of its proj)emy,” except the property conveyed to Petitioner by Peter
Cooper. Campbell Aff, Exs. B, D.

4. The Property that is the subject of the Petition was given to Petitioner by the children
of Peter Cooper and their trustees by an indenture dated March 3, 1902 (the 1902 Indenture”),
which conveyed the Property to Petitioner “for the purpose of constituting an endowment . . . for
its uses, intents and purposes.” Petition 99 11-15; Campbelt Aff. 4 9, Ex. E. Given that the
Property was not conveyed to Petitioner by Peter Cooper, but rather by his children, it appears
that Petjtioner has the authority to mortgage the Property under the terms of the Deed of Trust as
amended by this Court’s ¢y pres order of August 6, 1971. The proceeds of such mortgage,
however, would constitule part of the endowment created by the 1902 Indenture, and thus would

not be wholly expendable by Petitioner on a current basis, N-PCL § 102(a)}(13), absent cy pres



relief pursuant to EPTL § 8-1.1(c). Petitioner believes, and the Attorney General agrees, that itis
prudent for Petitioner to seek court approval both for the mortgage of the Property and for
Petitioner’s proposed use of the mortgage proceeds. See Petitioner’s Memorandum of Law in
Support of Petition for Cy Pres Relief at 6 n.2.

5. The Attorney General’s Charities Bureau has carefully reviewed the Petition and all
supporting papers, and the proposed Order, which were submitted to the Charities Bureau m draft
form for review before being served on the Attorney General and filed with the Court. In
addition, the Charities Bureau has reviewed other documents and information furnished by
Petitioner, and has had extensive discussions with Petitioner’s counsel with regard to the matiers
set forth in the Petition. Based on such review, the Attorney General is satisfied that the
requirements of EPTL § 8-1.1(c) and the doctrine of ¢y pres are fulfilled. In particular, the
Attorney General is satisfied that (a) the gift of the Property to Petitioner was charitable 1n
nature; (b) the donors of the Property had a general, rather than a specific, charitable intent; and
(c) circumstances have so changed since the time of the gifi as to yender impracticable or
impossible a literal compliance with the 1902 Indenture insofar as it requires Petitioner to hold
the Property, and the proceeds of any morigage of the Property, as an endowment. See, e.g.,
Matter of Othmer (Long Island College Hospital), 12 Misc. 3d 919, 815 N.Y.5.2d 444 (Sur. Ct.
Kings County 2006Y; Mater of Polytechnic University, 12 Misc. 3d 414, 812 N.Y.5.2d 304 (Sur.
Ct. Kings County 2006).

6. More specifically, with respect 10 the impz'aclictabilily of literal comphance with the

endowment condition in the 1902 Indenture, the Charities Bureau is satisfied that, absent the ¢y



pres relief requeé%ed here, Petitioner will suffer hardship, and its ability to carry out its not-for-
profit corporate purposes will be impeded, in that, among other things, it 1s likely that

(a) Petitioner’s ability to maintain its accreditation will be seriously compromised; and

(b) Petitioner v;fiil be unable to replace its obsolescent Engineering Building and to renovate its
historic Foundation Building, improvements that are essential to enable Petitioner to comply with
the mandate in its charter that requires “the establishment and mainienance of a thorough
polytechnic school . . . which school shall, as far as possible, and as soon as possible, b.e made
equal 10 the best rechnological schools now established, or hereafier 10 be established.”
Campbell Aff., Ex. A (emphasis added).

7. Accordingly, the Attorney General has no objection to entry of the proposed Order

submitted by Petitioner. C/ W
C

ari L. D1stc

Sworn to before me this
7" day of September, 2006

Ay s
/ 1&3’4‘“ ’é ¢ _,;'j/é;(w--" "
Assistant Aflorney General
(Pursuant 10 Executive Law § 73)
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At the TAS Parl ‘f of the
Supreme Court of the State of
New York, held in and for

the County of New York, at
th(, ( omthousc, thereof, ZO

of SL;) cmbu, 2000
PRESENT:  KIBBE F. PAYNE
I.S.C.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

ORDER TO SHOW CAUSE

In the Matier of the Application of _
¢ Index No. //25/%9’

THE COOPER UNION
FOR THE ADVANCEMENT OF SCIENCE AND AR[

{Lf?'f?(i?/l fv i c/f’u,a Leliet
{utmuécmff fe (,a\ { 1(,(.) ;,{

Ny ELTL ‘. y

Upon the annexed Petition for Cy Pres Relief Pursuant to § 8-1.1(¢) of

New York Estates, Powers and Trusts Law (the “Petition™); the Affidavit of Dr. George

Campbell, Ir., sworn to on September 6, 2006, and (e exhibits annexed thereto; the

Affidavit of Robert B, Hawks, sworn to on Seplember 6, 2000 and the exhibits annexed
,

thereto; the Affidavit of Maria T. Vullo, sworn (o on September 5, 20006; and the

accompanying Memorandum of Law, and sufficient causc appearing therefore, it is

hereby

ORDERED that a hearing will be held before IAS Part L{, Room

l 3(«» \ of this Court to be held at 30( ‘endre Street, New York, New York, on




oy, g | g

”’\3\‘ )
hcand = (hat the Court may determine whether:

1. To allow the Petitioner, The Cooper Union for the Advancement of
Science and Art, (o use the property conveyed by deed dated March 3, 1902 as sccurity
for up to $175 million of financing;

2. Pursuant 1o § 8-1.1(¢} of New York Estates, Powers and Trusts
Law, to grant the Petitioner ¢y pres relief 1o such an extent as to allow the Petitioner to
use the proceeds of such financing, mn excess of the historic dollar value of the property
of $600,000, for the construction and related costs of a new academic bwiding, for
renovations to its Foundation Building, to divest funds invested in the ground lease in the
Chrysler Building, to defease the Dormitory Authority of the State of New York’s
inferest in the Chrysler Building in accordance with the lender’s requirements for the
financing, for gencral working capital andfor for its other charitable purposes;

3. To direct the Petitioner to place $600,000 from the proceeds of the
financing, representing the historic dollar value of the property, in an endowment fund
account; and,

4. To grant such other and further relicf as the Court deems just and
proper.

ORDERED, that service of a copy of this Order and the papers upon
which it is based, by personal service upon the Charitics Burcau of the Office of the New

deemed good and sufficient service.

el

E N PER:

4 {4}0/ (f | /

o



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

AFFIDAVIT OF SERVICE

In the Matter of the Application of
Index No. 112519/06

THE COOPER UNION :
FOR THE ADVANCEMENT OF SCIENCE AND ART :
PETITION FOR CY PRES RELIEF PURSUANT TO
§ 8-1.1(c) of NY. EP.T.L.

STATE OF NEW YORK. )
1 8s.:

COUNTY OF NEW YORK )
Jason Abreu, being duly sworn, deposes and says:

1. T'am not a party to this action, am over 18 years of age and am employed by Paul,

Weiss, Rifkind, Wharton & Garrison LLP, 1285 Avenue of the Americas, New York,

New York 10019,

2. On September 11, 2006, I personally served true copies of the ORDER TO SHOW
CAUSE; PETITION FOR CY PRES RELIEF PURSUANT TO SECTION 8-1.1 (c¢) OF
NEW YORK ESTATES, POWERS AND TRUSTS LAW; MEMORANDUM OF LAW
IN SUPPORT OF PETITION FOR CY PRES RELIEF PURSUANT TO SECTION 8-
1.1 (c) OF NEW YORK ESTATES, POWERS AND TRUSTS LAW; AFFIDAVITS OF
MARIA T. VULLO, DR. GEORGE CAMPBELL AND ROBERT E. HAWKS IN
SUPPORT OF PETITION FOR CY PRES RELIEF; and PROPOSED ORDER on the

following:

Charities Bureau of the
New York State Attorney General
120 Broadway
New York, New York 10271



Ed

3. I'made such service by personally delivering true copies of the aforementioned

documents to the office at the above stated address.

dw Ohccsd

Jasonm Abreu
Sworn to before me this
{3 day of September, 2006

Nothry Public

e
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of

THE COOPER UNION
FOR THE ADVANCEMENT OF
SCIENCE AND ART
PETITION FOR CY PRES RELIEF
PURSUANT TO
§8-1.1(c) OF N.Y. EP.T.L.

AFFIDAVIT OF SERVICE

Paul, Weiss, Rifkind, Wharton & Garrison LLP

Attorneys for Petitioner

ATTORNEYS AT Law
1285 AVENUE OF THE AMERICAS o NEW YORK, NY 1001 9-5064

{(212) 373-3000
All Communications should be referred to

Maria T. Vullo, Esq.
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FOR THE FOLLOWING REASON(S):

MOTION/CASE IS R\ESP_ECTFULLY REFERRED TO JUSTICE

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: KIBBIE F, PAYNE PART 4
Justice

In the Matter of the Applcation of

INDEX NO. 112519/06
THE COQPER UNION
FOR THE ADVANCEMENT OF SCIENCE AND ART,

MOTION DATE 8/13/06

Petitloner. MOTION SEQ. NO. 001

MOTION GAL, NO.

The following papers, numbered 1 to were rend on this motlon toffor
PAPERS NUMBERED

Notice of Motlon/ Order to Show Cause — Atfidavits — Exhibits ...

Answaring Affldavits — Exhlbits F_'

Replying Affidavits

Cross-Motion: [] Yes @/No | 0CT0 3

On March 3, 1902, Edward Coppar and Abram S. Hewltt, rs trustedd,, Wa per
and Sarab Amelia Howitt, Individually, conveyed the pramises known as 40 _
New York, New York, now the Chrysler buklding, to petitioner, a not-for-profit Inatltut on of ﬁérr ‘
education. The conveyance was Intended to be “an endowment to [petltioner] for Its usas, intents
and purposes...,” Patltioner now moves, by order to show cause, for an order permitting it to
devlate from a literal compliance with the terms of the dispaslition (see Estates, Powers snd Trusts
Law § 8-1.1 [c] [1]; sea also N-PCL § 102 [a] [13]). Speclfically, petitioner seeks to mortgage the property,
place $600,000 of the mortgage proceads in an endowment fund, representing the property’s historle
value, and uae the remaining proceeds to modernize its facilities and address threats to the instltution’s
accreditation. The Attorney Genaral of the State of New York, Charltles Bureau, which represents the
beneticlarles of the endowment (see EPTL § 8-1.1 [f]}, submits an Affldavit of No Objection. The Charlties
Bureau provides thereln that it is “satisfied that [petitioner’s application mests] the requiremeonts of EPTL
§ 8-1.1 (c) and the doctrine of cy pres.” The Office expressly has no ebjection to the entry of petitioner's
proposed arder, granting it use of the subject property as security for financing In the amount of
$175,000,000, and directing It to piace $600,000 from the procesds af such financing In the endowment
fund. Accordingly, the court will grant this petition as indleated In the memorandum attached.
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Check one: () FINAL DISPOSITION [ NON-FINAL DISPOSITION
Check If appropriate: [ DO NOT POST [ REFERENCE -
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At the IAS Part T of the
Supreme Court of the State of
New York, held in and for

the County of New Yor%
the Courthouse thereof, "2

Cergre Street, on the &ay
of mm, 2006

ORDER

Index No. /7 Zf/%‘;

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of

THE COOPER UNION .
FOR THE ADVANCEMENT OF SCIENCE AND ART :

The Cooper Union for the Advancement of Science and Art, having

i : . GCTU 3 2006
petitioned this Court for an Order for Cy Pres Relief pursuant to New York Estates,
NEW voR
At R
Powers and Trusts Law § 8-1.1(c), NTY .. ERK‘SKor::.w_ .

AND, an Order to Show Cause having been issued by this Court on

September {, 2006,

AND, the Attorney General of the State of New York having been duly
served with all the papers submitted herein,
AND, the Attorney General of State of New York having duly considered

the application and having submitted an affidavit confirming that it does not oppose the

relief requested,

AND, the Petition having come before this Court, and the Court having

considered the papers submitted therewith,
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AND, a hearing having been held on this matter on ,

2006, it is

ORDERED, pursuant to New York Estates, Powers and Trusts Law § 8-
1.1, that

1. The Petition is hereby granted in its entirety,

2. The Petitioner is permitted to use the property conveyed by deed

dated March 3, 1902 as security for up to $175 million of financing;

3. Pursuant to § 8-1.1(c) of the New York Estates, Powers and Trusts
Law, the restrictions imposed by law on the property due to its status as endowment
property are released to such an extent as {o allow the Petitioner to use the proceeds of
such financing in excess of the historic doliar value of the property of $600,000 for the
construction and related costs of a new academic building, for renovations to its
Foundation Building, to divest funds invested in the ground lease in the Chrysler
Building, to defease the Dormitory Authority of the State of New York's interest in the
Chrysler Bullding in accordance with the lender’s requirements for the {inancing, for
general working capital, and/or for its other charitable purposes; and,

4. The Petitioner is directed to place $600,000 from the proceeds of
the financing, representing the historic dollar value of the property, in an endowment

fund account,
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