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I N THE SUPREME COURT OF THE UNI TED STATES

KATHLEEN SEBELI US, SECRETARY OF
HEALTH AND HUMAN SERVI CES,
Petitioner :  No. 11-1231
V.
AUBURN REG ONAL MEDI CAL

CENTER, ET AL.

Washi ngton, D.C.

Tuesday, Decenber 4, 2012

The above-entitled matter canme on for oral
argument before the Suprene Court of\the United States
at 10:08 a. m
APPEARANCES:

EDW N S. KNEEDLER, ESQ., Deputy Solicitor Ceneral
Department of Justice, Washington, D.C.; on behalf of
Petitioner.

JOHN F. MANNI NG, ESQ., Canbridge, Massachusetts;
Court - Appoi nted am cus curi ae.

ROBERT L. ROTH, ESQ , Washington, D.C.; on behalf of

Respondent s.
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PROCEEDI NG

S

(10: 08 a.m)

CHI EF JUSTI CE ROBERTS: W'l
first this norning in Case 11-1231, Sebel
Regi onal Medi cal Center.

M. Kneedl er.

hear ar gument

ius v. Auburn

ORAL ARGUMENT OF EDW N S. KNEEDLER

ON BEHALF OF THE PETI TI ONER

MR. KNEEDLER: M. Chief Justice, and may it

pl ease the Court:

Under Part A of the Medicare

program the

Federal government pays out nore than $230 billion

annually to nore than 30,000 institutional providers,

I ncl uding nore than 6,000 hospitals. The total anmount

to which each of these providers is entitled is

determ ned by a fiscal intermediary on the basis of a

cost report.

The statute provides that a provider nmay

obtain a hearing before the Provider Rei nbursenent

Revi ew Board, only if he appeals the internmediary's

determnation with -- within 180 days.

For the al nost 40 years of the existence of

the Provider Reinbursenent Revi ew Board,

t he Secretary,

pursuant to her broad rul emaki ng authority, has

prohi bited the board from extendi ng that

3
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i nstead, required disn ssal of the appeal, except as
specifically provided in the Secretary's own
regul ati ons.

CHI EF JUSTI CE ROBERTS: M. Kneedl er,
there's a little bit of at least facial incongruity in
your position.

Congress sets in place the 180-day limt.
Then you say, oh, well, that, we can go beyond that.
The Secretary puts in the 3-year |limt, and you say
that's it -- you know, that's the dead drop-off. |
woul d have thought what Congress says is entitled to
greater weight than what the Secretary says.

MR. KNEEDLER: Well, the 180-day limtation
here is not alimtation applied to éuits filed in
court, in which the court is the relevant tribunal, and
the court has -- has itself construed the statute's
regul ating access to the courts or the appellate courts
as a matter -- a matter of internal judicial
adm ni stration.

Thi s deadli ne governs an appeal within the
Departnent of Health and Human Services, and that is
sonet hi ng that Congress has del egated the responsibility
to the Secretary to construe the relevant statutes and
to adopt the relevant regul ati ons pursuant to her broad

rul emaki ng authority.
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Soin-- in this setting, it is the board
that is the relevant tribunal, and the rules governing
the board's jurisdiction are established --

JUSTI CE SOTOVAYOR: Excuse ne.

MR. KNEEDLER: Excuse ne.

JUSTI CE SOTOVAYOR: You don't nention Union

Pacific in your brief. How can you be calling what

you're doing setting your jurisdictional limts? Didn't

we say, in Union Pacific, that agencies can't do that?
You can't define your own jurisdiction.

MR. KNEEDLER: Well, | --

JUSTI CE SOTOVMAYOR: Now, you may or may not
be able to establish claimprocessing rules. That, |
think, is atotally different questién. But why do you
continue to use it as jurisdictional |anguage?

MR. KNEEDLER: Well, | was responding to --
first of all, the -- the Secretary's regul ati ons have,
fromthe outset, referred to these limtations as
limtations on the board's jurisdiction. This is --
this is set forth in the -- in the regul ations
promul gated - -

JUSTI CE SOTOVAYOR: Well, in that respect,
think the amci is right. You can't -- if they're
jurisdictional, we've clearly said that equitable

tolling doesn't apply under any circunstances.

5
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MR. KNEEDLER: Right. And we -- and we
clearly believe that equitable tolling does not apply.
That woul d be fundanental ly inconsistent.

JUSTI CE SOTOVAYOR: So what is good cause,

i f not some form of equitable tolling?

MR. KNEEDLER: There is nothing inconpatible
bet ween a good cause -- a limted good cause extension
and a jurisdictional rule.

For exanmple, in -- in the several cases that
this Court has considered finding provisions to be
jurisdictional, the time for taking an appeal and the
time for petitioning for certiorari are both
jurisdictional, but both allow extensions for good
cause. In fact, this Court's decisién in Bow es
i nvol ved the extension for good cause.

So the question here for the Secretary --
and, again, this is just a narrow question of good
cause. It in no way suggests that equitable tolling
woul d be -- would be permtted.

The narrow question is whether the Secretary
perm ssibly construed the statute to allow a conparabl e
good cause exception, where -- where sonething akin to
an act of God would prevent the provider fromactually
appealing within the requisite period of time, just |ike

the district court can extend the appeal period.

6
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JUSTI CE GINSBURG: The -- the Court's
deci sion in Henderson agai nst Shinseki, that also
i nvol ved an intra-agency appeal, and yet, we said that

equitable tolling was perm ssible.

MR. KNEEDLER: Well, | nean, there are a
number of differences there. | think, technically, it
was not intra-agency. It was -- it was an appeal from

t he Board of Veterans Appeals to the Court of Veterans
Appeal s, which is a separate body. It is not sonething
under the jurisdiction of the VA

The VA was not given rul emaking authority
over that, unlike here, where the board is under the
Secretary's jurisdiction, and, in fact, she has adopted
regul ati ons that have been in place for 40 years, which
have expressly barred any extensions and treated that
limtation as jurisdictional.

Al so, very much unlike Henderson, this
statute is not one conparable to a statute regul ating
benefits for veterans, to which there has al ways been a
solicitude by Congress and the courts --

JUSTI CE KAGAN. But, M. Kneedler, do you
think you could do the sane thing in the veterans'
benefits context? Because in Henderson, of course, we
dropped a footnote saying that we weren't deci ding

whet her equitable tolling was available. Al we were

7
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saying was that this was a clains processing rule and
not a jurisdictional rule.

Coul d the Secretary of Veterans Affairs then
go on and say, okay, it's a clainms processing rule, but,
still, we get to decide how nmuch equitable tolling we
want, and we're going to adopt a regulation, much |ike
the one in this case, saying you can't cone in after 3
years? Could you do that in Henderson?

MR. KNEEDLER: Well, | think, in Henderson
t here woul d have been the problemthat the rule, as |
understand it, was a rule to -- for appealing to the
Court, which was outside the -- the Secretary's
rul emaki ng authority; whereas, here, this is a body
w thin HHS over which the Secretary Has rul emaki ng
authority.

But, yes, we -- we think that the Secretary
clearly had -- and she has very broad | egislative
rul emaki ng authority under this statute -- has the
authority to adopt strict limtations, as she has done
on that --

JUSTI CE GI NSBURG:. Could she -- could she
have adopted equitable tolling?

MR. KNEEDLER: | -- we don't think that she
could have. W think that, as we say in our brief,

quite aside fromthe Secretary's regulation, we believe

8
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the sort of open-ended equitable tolling that the court
of appeals has inmposed on this program for the first
time in 40 years is fundanentally inconsistent with a
need for repose, especially given the sophisticated
nature of these providers, as this Court noted in the
Your Home nursing hone case --

JUSTI CE KAGAN: | guess the question I was
trying to ask, M. Kneedler, was do you think it's a
general principle of admnistrative |aw that, when there
is a clainms processing rule that -- that relates only to
i nternal agency process, that the agency gets to decide
how much, if any, equitable tolling to all ow?

MR. KNEEDLER: Yes. W -- we certainly do
bel i eve that. \

For -- for -- in the first place, nost
agency time limts are established by the agency itself,
pursuant to regulation. So if there had been no
statutory 180-day limtation period here and the
Secretary had adopted a regul ation inposing that, then
whet her -- and the extent to which that provision would
be open to extensions for good cause, for sone degree of
equitable tolling, whatever the factors, would be up to
the Secretary in construing her own regulation --

JUSTICE ALITO Now, you refer to these --

to the providers as sophisticated, and that certainly is

9
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

true. But are they really in a position to doubl e-check
the cal cul ati on when -- if it were true -- and | know
you don't agree with this -- if it were true that

i nformati on needed to make the cal cul ati on was
intentionally w thheld, conceal ed?

MR. KNEEDLER: Well, as you say, we do
not -- we do not agree with that. And the findings by
the district court in this case, which was the sane
district judge who sat in the Baystate case, disagreed
with that -- with that concl usion.

JUSTICE ALITO  Well, | understand that.
But if that were the case, would their sophistication
allow themto double-check this? O is this just
sonet hing that is dependent on data fhat t hey cannot
access?

MR. KNEEDLER: Well, it -- it may be nore
difficult. This was a situation which required the
mat chi ng of data between CMS and the Social Security
adm ni strative -- massive data files of 11 mllion
Medicare clainms, | think 6 mllion SSI clains.

And when you have two agenci es nmatchi ng
sonmet hing, there will be errors. And the -- the
providers did not know --

JUSTI CE SOTOVAYOR: Assunme for the sake of

your answer that the error was intentional. Don't try

10
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to go to the facts, but assunme the error was
I ntentional. Now, answer Justice Alito's question.

MR. KNEEDLER: There -- it --

JUSTI CE SOTOVAYOR: There -- that m ght be a

contradiction in terns.

MR. KNEEDLER: There nay be -- there nmay be

situations in which the provider would not know that,
but the need -- but the need for finality under this
program we think, requires an across-the-board rule.
Ot herwi se, a provider could cone in -- as this Court
suggested in the Your Hone case, circumstances --
JUSTI CE SOTOVAYOR: If this is a claim
processing rule, under what theory could you shield

your sel f agai nst fraudul ent conduct -- fraudul ent

conceal nrent? Under what theory of |aw would an agency's

rule be fair and -- and non-arbitrary --

MR. KNEEDLER: Well --

JUSTI CE SOTOVAYOR: -- that shielded it from

f raudul ent acts.
MR. KNEEDLER: First of all, we do not

believe this is an ordinary clains processing rule.

believe that this is a jurisdictional limtation inposed

by the -- by Congress, interpreted by the Court to allow

this narrow exception. So we do not believe that --

JUSTI CE SOTOVAYOR: \Why do you keep fighting

11
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the -- the question?

MR. KNEEDLER: But with -- yes, we do

believe that the Secretary, in the interest of -- of
finality, can inpose that sort of limtation. There's a
presunption of regularity in the -- in the operation
of -- adm nistration of Federal progranms. There are

crimnal sanctions.

JUSTI CE SOTOVAYOR: You keep fighting the
hypot heticals. There is an intent to save noney and an
intent not to use the figures that are specified by
statute, and that is concealed. In that set of
circunstances, if this were a claimprocessing rule,
woul d you be authorized to treat -- not to -- not to
permt the action?

MR. KNEEDLER: Yes. We -- we believe the
Secretary would be -- would be required to, and we think
may well be conpelled to. But let ne point out, if
there was that sort of extraordinary circunstance, then
ei ther Congress or the Secretary could provide a speci al
remedy in that situation.

If there was an inspector general's report
t hat showed w despread fraud in sonmething, | think
Congress or the Secretary could be expected to respond
to that in an appropriate way. The question is whether

the hard and fast rules that have been adopted should

12
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be -- should be open to general equitable tolling
principles.

JUSTI CE SCALIA: M. Kneedler, you -- what |
find inconpatible in your argunent is you -- you assert
that this is a jurisdictional limtation.

MR. KNEEDLER: |nsofar as the board is
concerned. The board has said and the Secretary has
said that the board -- this is jurisdictional, and the
board has no equitable powers to --

JUSTI CE SCALI A: Can you think of any other
i nstance in which we have found sonething to be a
jurisdictional limtation and all owed the person or
agency, subject to that limtation, to extend it? | --
| had al ways t hought that once you séy it's
jurisdictional, it nmeans you have to abide by it.

MR. KNEEDLER: As | said, in -- in Bow es,
the Court was dealing with the jurisdictional tine limt
for an appeal, but there was a conparable -- there is a
conpar abl e statutory provision for the Court to extend
that period for good cause. It remains jurisdictional.
That was the point in Bowes. It was -- there was a

question of whether the --

JUSTI CE SCALI A: Well, if there is another
statutory provision, then that -- then that statutory
extension is part of the jurisdictional limtation.

13
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That's fine.

But when you just have a jurisdictional 180
days, w thout any statutory provision for extension, if
It's jurisdictional, | thought that's the end of the
game.

MR. KNEEDLER: Right. And -- and the -- the
question is -- sone tinme limtations have been
understood to contain explicit -- excuse nme, explicit or
i nplicit authorizations for the tribunal concerned. And
this --

JUSTI CE SCALI A:  Undoubtedly. But have any
jurisdictional tinme limtations?

JUSTI CE KAGAN: | nean, you don't need that
| abel , do you, M. Kneedler? You codld do just as well
with a clains processing |abel. Maybe you could do
better, as Justice Scalia is suggesting, with a clains
processing | abel, as long as, with that |abel, cones the
general rule that the agency gets to determ ne the
extent of discretion as to late filings.

MR. KNEEDLER: Right. This is a
mandatory -- this is a mandatory -- even if
nonjurisdictional, it is a mandatory limtation. And
the question is whether the statute contains an inplicit
aut hori zati on, whether the Secretary could perm ssibly

construe it to allow for this narrow good cause

14
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

exception conparable to the one for extending the

time --

JUSTI CE SCALI A: The problemw th taking
t hat approach, of course -- and | assunme why you assert
that it's jurisdictional, is that there is a |ong

hi story of both the board and the Secretary regarding
this as jurisdictional.
MR. KNEEDLER: Yes, that is --

JUSTI CE SCALI A: They have said it.

MR. KNEEDLER: -- that is -- that is
correct. But we -- but | think it's also inmportant to
recogni ze that the -- that this statute was enacted, the

regul ati ons were adopted before this Court’'s recent
jurisprudence identifying sone thingé as jurisdictional,
some things as claimprocessing, primarily focusing on
the judicial situation.

Here, we have a statute governing procedures
in an adm ni strative agency and regul ati ons adopted at a
time before that -- that bifurcated way of | ooking at
t hi ngs arose.

JUSTI CE BREYER: All right. But that --
that's why | wonder what the basic underlying principle
is. | mean, | would have thought -- but I'm not sure
what you think, that -- that the way to | ook at these

cases is, using ordinary principles of statutory

15
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i nterpretation, would a reasonable |egislator, having
enacted these words, intend to give the agency a degree
of leeway in interpreting the statute?

Now, if that's the basic question, it helps,
but isn't determ native whether you classify this as a
claims processing rule or a jurisdictional rule. Those
are conclusions. But, really, it's the question of
| eeway that the Congress intended to -- to delegate to
t he agency that is determ native.

If the answer to that question is yes, your
rul e stands, regardless of label, and if the answer to
the question is no, it fails regardl ess of | abel.

MR. KNEEDLER: That's --- that's correct.
And | want to nmake cl ear that under,\MMatever t he answer
to that precise question, the Respondents in this case
| ose because whether -- if it's an absolute rule to
whi ch there can be no exception or the Secretary's
regulation allowing a limted exception is valid, in no
case would the sort of open-ended tolling regine that
the court of appeals inposed be perm ssible.

If I my, I'd like to reserve the bal ance of
my tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Manni ng.

ORAL ARGUMENT OF JOHN F. MANNI NG,

16
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COURT- APPOI NTED AM CUS CURI AE

MR. MANNI NG M. Chief Justice, and may it
pl ease the Court:

Congress in two ways signaled its intention
to treat the tinme limtation prescribed by Subsection
(a)(3) as absolute; that is, as not subject to waiver
and not subject to equitable tolling.

First, Congress chose to |ocate that
provision in the very part of the statute that defines
the board's jurisdiction, that is to say, in the part
that determ nes the class --

JUSTI CE SOTOVAYOR: It didn't tal k about the
board. It tal ks about what a party can do, not what the
board can or cannot do. \

MR. MANNING You're entirely -- entirely
right, Justice Sotomayor. It tal ks about the -- the
right of the provider to get a hearing in the provision
of the statute that -- that determ nes the class of
cases that the provider nmay hear.

JUSTI CE SOTOVAYOR: That's not the
prototypical limtation that -- that Congress uses when
It intends a jurisdictional limt on a court.

MR. MANNING No, it's not, Your Honor. But
I n several cases, this Court has held that simlar

statutes that are franmed in terns of the party's right

17
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to invoke the power of the tribunal, that those are
jurisdictional statutes. The Court has never addressed
t he question whether they can be -- they nust be franed
in terms of the power of the board or in terns of the
right of the party to invoke the power of the board.

JUSTI CE SOTOVAYOR: We have tal ked about
what the -- the fact that there alnpst is a presunption
of a clainms processing rule, rather than jurisdictional,
unl ess Congress is clear about that.

What policy supports an argunent that we
should be reading limtations of this kind as
jurisdictional, particularly when, on the same day the
statute was passed, the agency, invoking its regulatory
powers, treated it |like a clain1procéssing? What ever
your coll eague argues, a good cause exception, the
3-year exception, everything else is -- is really
treating it like a claimprocessing rule, not as
jurisdictional

MR. MANNI NG  Justice Sotomayor, you're
entirely right, that the test that this Court has

prescribed in this area of law is focused on

congressional intent. |In Arbaugh, this Court said that
t he touchstone is congressional intent, that -- that the
design of this Court's rules is to put the ball in

Congress' court.

18
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This Court has put a thumb on the scale
agai nst jurisdiction because of the hard consequences
that follow from deem ng a procedure jurisdictional. In
this case, the agency's regulation, no matter how old it
is, is invalid because Congress signaled a clear
intention to treat this as jurisdictional in tw ways:
One, by putting it in the -- in the provision of the
statute that defines the board's jurisdiction. But,
secondly, Congress, in this statute, created two
di fferent kinds of deadlines, one for providers and one
for beneficiaries.

Both set al nost identical deadlines for
adm ni strative appeals. It's 6 nonths for
beneficiaries, 180 days for provideré. But there is a
fundamental difference in the way Congress treated these
two sets of deadlines, and the fundanental difference is
t hat Congress explicitly gave the Secretary authority --
di scretion, to extend the deadline for beneficiaries.
It gave no such discretion to extend the -- the deadline
for providers.

And the sane story plays out in the 60-day
limts that govern judicial review. Discretion --

JUSTI CE GINSBURG. This -- this agency not
nore than 3 years extension, that was adopted after

noti ce and coment, and Congress anended this statute

19
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several times thereafter, but it left this -- this
3-year outside limt intact. So if Congress really
wanted there to be no |l eeway at all, then it should have
done sonet hi ng about that regul ation.

MR. MANNI NG  Justice G nsburg, you're
entirely right. Congress has anended the statute, in
fact, eight tines since the Secretary pronul gated her
regul ation establishing a good cause requirenent. But
this Court has, in recent years, been nore careful about
finding acqui escence than it did at one tine.

In the Solid Waste Authority of Northern
Cook County, what this Court said is that before it wll
find that Congress has acqui esced, there nust be
evi dence that Congress was aware of fhe regul ation and a
clear signal that Congress neant to enbrace or put in
pl ace this regul ation.

And this is a sound policy because Congress
| eaves regul ations in place for all sorts of reasons
because sonebody is using a parlianentary tactic,
because Congress doesn't have one opinion or the other
about whether the -- the regulation is right, because
Congress didn't think of the problem

So, in recent years, this Court has insisted
upon a high degree of proof before it will find

acqui escence, and that degree is not present here.

20
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There is no evidence that Congress was aware of this
regul ation, nmuch less that it approved of it.

JUSTI CE BREYER: Well, but you have three --
the point that you make is right, that -- that you have
specific | anguage in the beneficiary part and not here;
but you have the other way, the point that Justice

G nsburg made, the fact that the | anguage here is --

is -- doesn't say file within 180 days. It says, you
may have a hearing if you file within 180 days. It
doesn't say what happens if you don't. It's open, the
| anguage.

And the -- the subject matter is not a

court. The subject matter is a rather technical agency
review board. And normally, | mould\think, you woul d

t hi nk, and nmenbers of Congress would think that the
agency knows best as to howto run its own operation

and -- and don't interfere too nuch in details, and this
is a sort of detail.

So those are the things against you, it
seens to me, though the thing you cite is certainly for
you.

MR. MANNING Quite -- quite right, Your
Honor. And -- and typically, an agency has discretion
to set its own procedures, as the governnent argues.

And -- and the governnent is quite right to cite Vernont

21
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Yankee. And | woul d add Chevron, that -- that the
governnment pronulgated its regulation in a
Chevron-eligible format. But Chevron only applies if
the statute is not clear, and here, we say that Congress
addressed the precise question in issue.

It's very difficult when one reads the
beneficiary provisions and provider provisions, which
are quite different. One provides discretion, and one
doesn't. And what Respondents woul d have --

JUSTI CE BREYER: One was passed |ong, |ong
ago and was part of the Social Security Act or
sonmet hing, the one you're tal king about, and was passed
many years before the second one was passed.

And when they're sitting\in Congr ess
writing -- you know, they don't know everything that was
passed in history.

MR. MANNI NG You're exactly right, Justice
Breyer. But Congress, in Section 2990 of the 1972 Act,
that enacted -- that created the PRRB, anended and
reenacted the provision fromthe 1965 | egislation that
prescri bed the -- the beneficiary review provisions. It
I ncor porated, by reference, provisions that gave the
Secretary express discretion to extend those deadl i nes.

And so, in the sane statute, what Congress

did was it set up two systens, one for beneficiaries and
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one for providers. One prescribed discretion, one
didn't.

What the Respondents are asking this Court
to do is to read these two sets of provisions, which are
worded very differently, to nean the sane thing, to nean
that the Secretary has discretion whether Congress gives
It or doesn't.

And | submit that that's a good reason to
treat this as a step one case. The Secretary does not
merit deference in this case because the statute is
clear. And to return to Justice Sotomayor's question
about the phrase -- and your question about the
phraseol ogy of Subsection (a), this Court held in Bow es
v. Russell that Section 2107 is juriédiction
notw thstanding that it --

JUSTI CE SOTOVAYOR: That was, in part, the
point | raised earlier, which is we |ook at what the
history is to help informour use of |abels. The
hi story here -- you can't ignore it -- is that, fromits
I nception, whether it's trying to disclaimit now or
not, the agency has not treated it as jurisdictional.

It's used the word --

MR. MANNI NG Well --

JUSTI CE SOTOVAYOR: -- but it's treated it

as a claimprocessing rule by creating these exceptions.
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MR. MANNI NG Well, you're right,

Justice Sotomayor. But nmy question -- the question that
that raises is this: Fromthe very beginning, this
agency has -- all three of the agencies -- the
Secretary, CMS, and the board -- have all described this
provi sion as jurisdictional and non-waivable. At the
same time, they have tried to create this exception

In the -- in the 2008 regul ati ons that
narrowed the good cause exception, the Secretary
acknow edged that there was a question about whether the
good cause exception was consistent with the
characterization of the time limtation as
jurisdictional, acknow edged that there was a split of
authority on that, and suggested thaf the courts would
have to resolve it. This is not --

JUSTI CE SOTOVAYOR: There is -- there is a
| ot of discussion and confusion between jurisdiction,
mandat ory cl ai m processi ng rul es, nonmandatory cl ai m
processing rules. | could go on and on about the
| abel s.

But let's go back to the point Justice Kagan
made earlier, which is, assumng we were to treat this
as a mandatory claimprocessing rule, where does that
get you?

Now, the agency says that nmeans no equitable
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tolling. Assuming I"'mwlling to accept that, is
equitable tolling the sane as fraudul ent conceal nent,
whi ch has been treated in the law, not as a -- as a
necessary part of equitable tolling, which has to do
with what the plaintiff could have done or not done, but
with what a defendant has done or not done?

MR. MANNI NG  Justice Sotomayor, this Court
has said that, if a tinme limtation is jurisdictional,
that limtation is absolute. That includes no equitable
tolling.

In Irwin, this Court included anong the
grounds for equitable tolling the intentional
conceal nent of information that was necessary to --

CHI EF JUSTI CE ROBERTS: ﬁhy don't you -- why
don't you take another mnute to finish your answer?

MR. MANNI NG  Certainly.

So if it's jurisdictional,

Justice Sotomayor, then even if the -- even if the CMS
Intentionally withheld this information, the time limt
woul d be absol ute and woul d not be extendabl e.

On the other hand, | believe that if the --
the statute is not jurisdictional, it's subject to
equitable tolling; under Irwin, the presunption of
equitable tolling applies. And, it's very difficult to

see how the Secretary is warranted in narrow ng
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equi table tolling beyond the traditional grounds on
whi ch equitable tolling would be avail abl e.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. MANNI NG  Thank you.

CHI EF JUSTI CE ROBERTS: M . Rot h.

ORAL ARGUMENT OF ROBERT L. ROTH

ON BEHALF OF THE RESPONDENTS

MR. ROTH: M. Chief Justice, and may it
pl ease the Court.

JUSTI CE SOTOVAYOR: Do you agree with that
| ast statenment?

MR. ROTH: Well, | --

JUSTI CE SOTOVAYOR: Do you think an agency
Is not permtted to have mandatory cfain1processing
rul es?

MR. ROTH: Excuse ne, Your Honor?

JUSTI CE SOTOVAYOR: Do you believe an agency
I s not capable of having mandatory clai m processing
rules, that it limts the application of equitable
principles?

MR. ROTH. The -- the agency could have
mandat ory cl ainms processing rules to the extent -- with

the | eeway that was provided by Congress.

Here, the | eeway ends when you have -- when
you have issues, |ike Your Honor was tal king about, with
26
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i ntenti onal conceal nent, when you have actions by the
Secretary, m sconduct by the Secretary, that caused the
statute of limtations tinme to be m ssed.

One woul d have to assume that the -- that
the Congress has -- has delegated to the fox to
determne who is in charge of the henhouse. So there is
a limtation, Your Honor, on how far the agency can go,
and it cannot go as far as to shield itself from
judicial review of its own m sconduct.

JUSTI CE SOTOVAYOR: Woul d our review be an
APA review, whether the -- the rule is arbitrary or
capricious?

MR. ROTH: Well, I think that -- that the
APA review would start under -- undef step one. And we
believe that the statute is clear on this point, that
under step one of Chevron, that this has not been
del egated to the agency to determ ne what the judicial
review shoul d be available in the context of agency
m sconduct, Your Honor.

And, in fact, Your Honor, there is -- 139500
provi des no support for the governnent's proposition
t hat Congress intends undetectabl e and undi scl osed
agency m sconduct to deprive hospitals of the paynents
Congress prom sed --

JUSTI CE SCALI A: O course, nobody -- nobody
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i ntends that when they -- when they adopt an absol ute
rule. | nmean, you -- you can create a horrible with
respect to any absolute jurisdictional rule. That's
easy to do. So the nere fact that -- that a horrible
coul d occur does -- does not at all persuade nme that --
that a rule is not absolute.

MR. ROTH: Well, the horrible that we're
t al ki ng about here, Your Honor, is agency m sconduct.
And it's been a | ongstanding principle of |aw that
def endants shoul d not benefit fromtheir own m sconduct.

JUSTI CE G NSBURG: And why -- why do you say
that? | mean, the record that we have says that the CMS
failed to use the best available data. It doesn't say
anyt hi ng about deli berate concealnenf.

MR. ROTH: Your Honor, the -- this case
arises on -- cones to this Court after a notion to
di sm ss was granted, and so that the -- that the -- the

Court would have to take as true the allegations in the

conpl ai nt.

And the allegations in our conplaint in
paragraph -- in paragraph 30 -- 38, Your Honor, raise
this question. And that can be found -- let's see -- do
you have -- in the Joint Appendix --

JUSTICE GINSBURG:. Well, in -- in any event,

t he Baystate case, which is what revealed all of this,
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in -- in that case, the district judge there didn't
say -- he said they didn't use the best avail abl e data.
He didn't find any deliberate conceal nent.

MR. ROTH: That's correct, Your Honor, and
because the -- that issue was not before the court and
it was not necessary for the court to nake that finding
for purposes of addressing that case.

I'"'m at the Joint Appendi x at 2829, which is
paragraph 38 of our conplaint. And paragraph 38 in our
conpl ai nt presented one aspect of this conceal nent,
whi ch was a m sl eadi ng aspect of the agency's actions
here, where the agency said that matching on the basis
of Social Security nunbers was the best way to deal with
this -- this matching of the data thét my col | eague from
t he governnment was -- was discussing.

And it ends up that the -- that it turns out
years later that, in fact, the Secretary didn't match on
t he basis of Social Security nunbers. And that nade an
enormous difference with respect to how that -- how the
di sproportionate share hospital benefit would be
cal cul at ed.

So -- so the reason the district court in
the Baystate case didn't have to make findi ngs about
fraud or simlar fault or delve that nuch into the

agency action was because that case canme to the court
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t hrough the traditional appeals process w thout

having -- and so a finding as to the actions of the
Secretary and -- and characterizing those actions, as
whet her they're m sconduct or not was, not necessary to
addressing the case as it was before the district court
in that -- at that tine.

The -- but -- but we are talking -- while we
are tal king about the disproportionate share hospital
paynment, Your Honor, let me sinply -- let nme sinply
mention that what we are tal king about here are safety
net hospitals. W are tal king about those hospitals
t hat provide services to -- to a high percentage of poor
peopl e, and -- and Congress had found that those
patients are nore expensive to treat:

JUSTI CE KAGAN: But, M. Roth, on -- on the
| egal question here, | think Justice Breyer is right,
that this all cones down to congressional intent, how we
read this statute. |If you -- one response to reading
the briefs in this case is that you and M. Manning
present opposite views of the statute, and -- and both
of you say the statute is clear as to your opposite
Vi ew.

I n other words, M. Manning says the statute
clearly prohibits equitable tolling, and you say the

statute clearly requires equitable tolling. And both of
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you have ki nd of decent argunents.

And one response to that m ght be to say,
M. Kneedler is right, that the statute is just
anmbi guous and that it can be read a bunch of different
ways, and both of you have presented good argunents, but
in the end, it really all goes to show that there is a

| ack of clarity here, and then it's up to the agency to

deci de.

MR. ROTH: Well, of course, Your Honor,
the -- the statute is clear and equitable tolling is
perm tted.

JUSTI CE SCALIA: O course -- of course, one
can al ways make an argunment on the other side, and the
mere fact that an argunent is nmade oﬁ t he ot her side
does not prove that it's not clear. That's what |awyers
do. They make argunents on the other side.

MR. ROTH: But here, Your Honor, the -- when
you | ook at the factors that underpin the governnent's
position here that sonehow the governnent can deci de

that it can preclude this Court fromrevi ewi ng agency

m sconduct -- you heard the governnent tal k about the
need for finality. Well, the need for finality is not
sonething that's articulated in the -- in the Medicare

Act except to the extent in a statute that's protective

of providers. There is not a --
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JUSTI CE BREYER: Are there exanples? |
mean, it seens to ne that, even if you lose this -- |
mean, | nentioned the three argunents agai nst you, the
other -- the anbiguity of the |anguage and so forth. So
if it ends up, even though it's not just a |awer's
argument, it isn't really that clear, and they do have
sonme aut hority, you then have the second string, which
is you say their rule is unreasonabl e because it has an
absolute 3-year cutoff, instead of a little flexibility
there for fraudul ent conceal nent.

So -- so do you have statutes, are there
statutes that say 3 -- or are there cases that say 3
years i s not enough, that -- that you have to have nore
than 3 years? | thought 3 years is é pretty long tine.
| mean, | guess they can't go back to fraudul ent
conceal nent pre-Civil War -- you know, | nean, there's
sonme period that nust be reasonable to cut everything
of f, and what is that period? What do the cases say?
If it isn't 3 years, what is it?

MR. ROTH. Well, Your Honor, the Secretary
has addressed this question in the context of -- of
fraud or simlar fault by providers, and they said there
should be no tinme limt at all.

JUSTI CE BREYER: That's their viewthere,

and their view here, which is a different kind of thing,
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is that 3 years is enough. The question is, is that
reasonabl e? And do you have any authority that says
it's unreasonabl e?

JUSTI CE SCALIA: | thought the 3 years
provi sion applied only to the Secretary, that she gives
herself 3 years to go back and sort things out, but only
gi ves you 180 days; is that right?

MR. ROTH. The Secretary -- well, depends
what sort -- if the "sort it out" nmeans recovering
overpaynments, the Secretary has an unlimted amunt of
time to recover overpaynents that are the fault or
simlar -- fraud or simlar fault on a provider.

If it is not fraud or simlar fault on a
provi der, the reason the Secretary cén't go back nore
than 3-plus years is because the statute permts it. 42
U.S. Code 1395gg, which is not cited in the governnent's
brief, that says that, at the end of the third year
after paynent, that the paynent becones final, as |ong
as the provider and the beneficiary was wi thout fault
with respect to the paynent.

So that 3-year limtation that the
governnment touts in 1885 was not a subject of an
adm nistrative determ nation that they made. That was
sinply they were -- they were following a statute. And

when you |l ook in the Medicare Act for evidence of a
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statute that -- that should limt -- inmpose finality in
sonme way, that statute is the only one, and it's
protective of providers.

And what the Secretary has done here is it
enacted -- it pronulgated a regul ation, and the
regul ation provides for an unlimted tine period to
recover in the face of --

JUSTI CE GI NSBURG: But Justice Scalia was
not correct in what he just said. The 3 years is for
the provider. The 3 -- under the Secretary's
regul ations, the provider gets an additional 3 years,
but no nore; isn't that right?

MR. ROTH. Well, the 3-year is both -- it --
It goes both ways, Your Honor, that . t hat, under the
reopeni ng rule, that providers have up to 3 years to
come in to ask for relief.

JUSTI CE GINSBURG: Yes. But it's not 180
days for them It's 180 days, plus an extension up to 3
years.

MR. ROTH: It's -- well, but after the --
after the 180-day period there is no right to judicial
review. Wth the reopening -- if there would be a
deni al of the reopening request, that denial of the
reopeni ng request, as this Court said in Your Hone,

woul d not be subject to judicial review
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So the extension of tinme there, Your Honor,
it would -- would be avail able, but would not have
recourse; and without recourse to judicial review, when
you have an issue here like Secretarial msconduct, that
means there will be no review at all, because --

JUSTI CE GI NSBURG. Are you challenging -- |
nmean, there is a rule that says that -- there is a
regulation that, for fraud, it's -- the tinme is
unlimted. But that -- that regul ation, the governnent
says, applies only to the provider, not to the -- the
gover nment .

Are you chal |l engi ng the agency's readi ng of
the word "party” in that regulation?

MR. ROTH. Well, we -- aéain, this cane to
the Court on a notion to dismss, but we think that
the -- the Secretary's interpretation of that ruling has
changed fromwhen it was -- when it was pronulgated in
1974, when during the rul emaki ng process, they
specifically changed that rule to get -- to elimnate
the reference only to a provider, and it's to any party.

And so that rule ought to be applied in a
way that provides equilibrium that it would apply both
agai nst Secretarial m sconduct --

JUSTICE GINSBURG:. Did you -- did you make

that argunent in this case? | wasn't aware that you had
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chal l enged the interpretation of -- of the fraud
regul ation.

MR. ROTH: We -- we speak at sone length in
the brief, under this -- under this rubric of the
one-way ratchet. This is the one-way ratchet that we
wer e tal king about, Your Honor, in that, with respect to
the reopening rule, the -- the Secretary has provided an
unlimted amount of time. So finality is not an issue
W th respect to correcting -- correcting these paynents
that arise fromthe fraud -- fraud or simlar fault of
t he provider.

CHI EF JUSTI CE ROBERTS: Counsel, 1'm about 5
m nutes behind. The gg provision that you said the
governnment didn't cite -- you nEntioﬁed a provision that
ended, anyway, with gg.

MR. ROTH: Yes, Your Honor.

CH EF JUSTI CE ROBERTS: Is that in your
brief?

MR. ROTH: No. No. That is --

CHI EF JUSTI CE ROBERTS: Is that in the
amci's brief?

MR. ROTH. It is not cited in any of the
briefs, Your Honor.

CHI EF JUSTI CE ROBERTS: |Is it anywhere that

| can find, other than -- | mean, is it in the appendi X
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to any brief?

MR. ROTH. No. Sorry, Your Honor. W do
not have -- this is not before the Court.

CHI EF JUSTICE ROBERTS: It's a little bit
much to chide the Solicitor General for not citing it
when nobody cited it.

MR. ROTH: That is true, Your Honor, and
that -- that is correct. But in citing 405.1885 and the
reason that we're bringing it up, Your Honor, for the
first time on rebuttal is that in the -- in the
governnment's reply brief, they went out of their way to
try to characterize the reasonabl eness of the Secretary,
you can trust the Secretary here because the Secretary
has said, |ook, after 3 years, we coﬁsider there to be
finality, and we don't go back after the -- after the --
after the providers -- you know, except for fraud or
simlar fault, as if this had been a gift, an
interpretation fromthe Secretary.

It wasn't, Your Honor. That's why we are
raising it here, Your Honor, because, under the 1395gg
provi sion, they can't go back, and that's why they have
their reopening regulation and that reopening regulation
is an order from Congress.

And what we have here, Your Honor, is that

you have this concept at |east arising from Congress;
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when you | ook at the 1395gg, you | ook at the appeals
statute in 139500, is that you have an expectation from
Congress that the providers within their 180 days w ||
be able to know exactly what happened and why they were
underpaid. And here, of course, that underpaynent was
conceal ed.

JUSTI CE SCALI A: |Is that reopening -- is
t hat reopening provision, the nysterious gg, is -- is
t hat subject to equitable tolling, too?

MR. ROTH: The -- well, the --

JUSTI CE SCALIA: And if not, why not?

MR. ROTH. Well, 1395gg sinply says that
a -- that a -- that a provider and a beneficiary wll
not be subject to overpaynent recovefies, if they were
wi t hout fault.

And what we -- and whether it would be
susceptible for equitable tolling is not before the
Court at this point, but that rule at least is applied
equal 'y on both sides.

In other words, if -- if the -- if a
provi der was underpai d because of its own fault, this
case isn't about any -- any relaxation of that rule.
Provi ders are on the hook for that.

On the other hand, where a provider is

under pai d because of the secretive conduct, the
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undi scl osed and undet ect abl e conduct of the Secretary,
that is the -- that's an area where we would find that

the very concept of equitable tolling is inherent in

139500.

Remenber, the trigger point in 139500 is
notice. That is -- and, again, that goes against this
concept that it is jurisdictional. |It's a clains

processing statute. And here, Your Honor, the notice
was defective. When they issued --

JUSTI CE KAGAN:. M. Roth, I'mnot certain
about the extent of your argunent, so let ne -- let ne
try sonet hi ng.

Now, are you saying that any time Congress
passes a statute saying -- you knomA\there is 30 days to
do this, there is 60 days to do this, in the agency
context now, as to adm nistrative process, that Congress
necessarily nmeans that equitable tolling applies and
that the agency cannot limt that equitable tolling?

MR. ROTH: Yes, Your Honor, that, if the

issue is the -- is the agency's own m sconduct, that
Congress would -- to -- to read that Congress intended
In a situation under the -- |like this under the Medicare

Act, where we're tal king about a procedural right to
that -- to enforce a substantive right.

I n other words, we have here providers who
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have provided services. And under their agreenment with
the Secretary, they provide services, and they get paid
for those services.

If there were an attenpt to limt that
payment, to cut off that paynent because of sone agency
m sconduct, because of the expiration of a -- of a
statute of limtations, we don't believe Congress ever
i ntended that its paynments would be cut off because of
agency m sconduct that caused a provider to mss -- to
m ss a deadline that caused the expiration of a statute
of limtations.

JUSTI CE KENNEDY: |'m not sure how we can
limt this to agency m sconduct. Suppose there is a
conputer glitch in a program conplefely good faith, and
the conmputer just spits out the -- the wong
i nformation, and nobody knows about it. That's not
m sconduct .

MR. ROTH: That's not m sconduct.

JUSTI CE KENNEDY: And -- but --

MR. ROTH: We woul d agree, Your Honor.

JUSTI CE KENNEDY: But you woul d say no

equitable tolling in that case?

MR. ROTH: Well, that's not -- that -- this
case -- that -- that is a mstake. That's an error.
JUSTI CE KENNEDY: | nean, that would be good
40
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cause. It seens to ne that woul d be good cause under
the -- under the Secretary's rules.

MR. ROTH. That has never been good cause
under Secretary's ruling, but -- potentially. But that
I's not what -- that would be the level -- that woul d not
be m sconduct. That would not trigger equitable
tolling, as opposed to the facts of this case.

JUSTI CE KENNEDY: Well, | don't know -- |
don't know why it wouldn't.

MR. ROTH: VWhat's that?

JUSTI CE KENNEDY: You nmean to say that if
t hat happened, under the Secretary's rule, the Secretary

woul d abuse its discretion in extending the time for 3

years?

MR. ROTH: For -- excuse ne? For
recovering -- for the --

JUSTI CE KENNEDY: Yes.

MR. ROTH:. -- for a provider to make an
appeal ?

JUSTI CE KENNEDY: Yes.

MR. ROTH. Well, they don't have to extend
the time, Your Honor. They can sinply provide by
adm ni strative paynent to -- to fix the problem They
don't have to circle it through -- through an appeal s

process, if the governnent found out. And, in fact,
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Your Honor, there is another regulation. It's

unfortunately --

JUSTI CE KENNEDY: Well, | just find it
hard -- hard to see why this is -- you're saying that
the equitable tolling rule -- the agency does have the

3-year rule.

MR. ROTH. Right.

JUSTI CE KENNEDY: It islimted to
m sconduct ?

MR. ROTH: Yes, Your Honor. But the facts
that you're tal king about --

JUSTI CE KENNEDY: So you're arguing for --
in a way, for a narrower rule than what the
gover nment - -

MR. ROTH. Well, Your Honor, let ne say that
the facts that you're tal king about are addressed
explicitly in 42 CFR 405.980. And what the governnment
has said in that regulation is that, when there has been
clerical error, clains can be reopened indefinitely.
That's another indefinite tinme period.

JUSTI CE GI NSBURG. Well, suppose it's just
what the Baystate court said it is. It isn't deliberate
conceal ment, but it is failure to use the best avail able
dat a.

And | think the argunent you just presented
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is equitable tolling is tied to m sconduct. So just
failure to use the best available data, not deliberate
conceal ment, wouldn't make it.

MR. ROTH: Well, in this case, Your Honor --
well, sinmply, if it was know ng use of bad data, in
ot her words, if the governnment, as in this case, was
aware that there was better data to be had, that woul d
rise to the level of the kind of conduct that could be
subject to equitable tolling; whereas, sinple m stakes
are already addressed with the Secretary's
regul ations --

JUSTI CE GI NSBURG. So what -- what
circunstances trigger equitable tolling, in your view?

MR. ROTH. Well, equitabfe tolling is
certainly triggered under the circunstances of this
case, Your Honor, because --

JUSTI CE Gl NSBURG: Yes, but suppose that the
fact-finding turns out that the -- that there is no
del i berate conceal nent, but there is nerely a failure to

use the best avail abl e dat a.

MR. ROTH: Well, if we don't -- if we don't
have that extra |l evel of -- of that -- of that |evel of
conceal nent, Your Honor, | don't think that we woul d

have the m sconduct that this Court has cited in the --

in the Bowen case, and before that, in -- in Ilrwin and
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footnote 4 in the -- in the G uss case that would rise
to the level of which -- at which equitable tolling
woul d apply.

JUSTI CE G NSBURG. So you woul d have to
prove that before we know whether there is equitable
tolling.

MR. ROTH: We -- we -- well, we've nmade that
al l egation in our conplaint, Your Honor. And we believe
that -- that assum ng those allegations to be true for
pur poses of this hearing, which --

JUSTI CE Gl NSBURG. Yes, but |I'm asking you,

I f you get past that hurdle, then we never -- we won't
know that there is equitable tolling until we have tried

out the question of the character of --

MR. ROTH: Absolutely, Your Honor. If we --
if we get past this -- this -- this -- and there would
be a remand, it would -- the burden then would be on the

hospitals at that tinme to, in fact, show that equitable
tolling could apply.

The issue in this Court is whether it should
forecl ose permanently the availability of equitable
tolling, even in the face of allegations of agency
m sconduct -- excuse nme --

JUSTI CE KAGAN: | guess |'m not sure |

understand this, M. Roth. Are you saying that, in all
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of our cases about the presunption in favor of equitable
tolling, when we talk about equitable tolling, we are
only tal king about m sconduct or fraud cases -- you
know, as opposed to the case where it's just a person
cannot possibly know the -- the information that woul d
back up a claimand that we regard that as a good
excuse?

MR. ROTH: No, Your Honor. \Whether it was
Henderson or -- or other cases, those cases recognize --
t hose cases have focused on what happened to the
claimant, and the claimnt m ssed a deadline. Holland,
it was a deadline that was m ssed. There wasn't
m sconduct on the other side.

JUSTI CE KAGAN: Ri ght.

MR. ROTH: And those were subject to
equitable tolling.

JUSTI CE KAGAN: Well, nost of your argunment
was built on the presunption in favor of equitable
tolling that we've recognized in those cases --

MR. ROTH: Correct.

JUSTI CE KAGAN: -- and whether it applied to
t he agency context. But now, you're saying that in the
agency context, it's -- it's a different kind of
equitable tolling that we are tal king about, a nore
limted kind?
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MR. ROTH:. Well, the -- what -- the
equitable tolling rule that the Court has found in those
ot her cases would certainly cone into play. This case
goes farther. This case even goes farther than Bowen v.
City of New York because it has affirmative m sconduct
by the Secretary.

JUSTI CE BREYER: So what about -- then let's
get back to the question |I really meant to ask before --
you know, assum ng they have sone authority here to
wite a rule, you want to say a 3-year absolute rule is
not reasonable in this situation. So what is?

MR. ROTH. Wwell --

JUSTI CE BREYER: | nean, you want to go back
to the Civil War? | nean, let's inadine you really have
t he strongest possible case. All the records burned up,
and it took 5 years for scientists to reproduce the
records by putting charred pieces of paper together.
Okay? So you couldn't possibly bring your claimunti
they finished. That's a pretty equitable claim 5
years okay? 10? MWhat is the -- 100? | mean, what?

MR. ROTH: Well, Your Honor, in this
I nstance, the -- the question of howto |limt a
circunmstance where a provider is not getting paid --
gotten paid the amount prom sed by Congress, one way

to -- tolimt that is by tine.
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But recall here, Your Honor, that the
Secretary could elimnate this issue entirely by sinply
bei ng nore transparent. This issue arises --

JUSTI CE BREYER: But what | hear you saying
s go back to the Revolutionary War. If it took 100
years to put the papers together, you're saying no tine
limt at all is -- is the only reasonabl e sol ution
because there are too many weird cases or unusual cases
or m sconduct cases. You've got to have sone exception
in there forever.

MR. ROTH. Well, if --

JUSTI CE BREYER: |Is that right? |If that is
your position, | just want to know.

MR. ROTH. That is -- thét is the position
because, in order to -- to prevail in equitable tolling,
we woul d have to show that the providers here were
diligent, and that's a self-limting factor.

JUSTI CE BREYER: Ckay. And by the way, do
we -- are you supposed to, in such circunstances, give
t he agency's own determ nation sonme wei ght?

MR. ROTH:. The agency's own determ nation?

JUSTI CE BREYER: Yes. They'll conme in and
say, | don't care what the cause is, there isn't cause
here because we weren't that awful. And now, does the
judge give them sonme wei ght?
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MR. ROTH: If the Secretary here decided to
attack head-on this concept of equitable tolling and

deal with this question of finality straight up and

say -- you know, here -- here is how we think that --
that finality should be -- should be handl ed, even in
the -- even in the context of secretarial m sconduct,

by, for exanple, saying within the 3-year period any
provi der who feels that we've m srepresented data, cone
I n, you can cone in and | ook at our data, but after 3
years, the time limt is over, | think that's a rule
that could exist, Your Honor.

CHI EF JUSTI CE ROBERTS: Well, subject to
arbitrary and capricious review under Chevron?

MR. ROTH. It -- subject; of course, to
arbitrary and capricious review on that. But the
poi nt --

JUSTI CE G NSBURG: \Why in your case, even
assum ng that there m ght be equitable tolling, here, is
it -- is it 10 years later? And there was this Baystate
case going on. You -- you didn't file imediately after
that litigation was instituted. You waited until those
plaintiffs won their case.

You waited till there was a decision of the
| ower court. So it seens to ne you -- you said there's

a requirenment of diligence. Wy -- why didn't you have
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to file when you were first on notice, which you would
have been fromthe conplaint filed in the Baystate case?

MR. ROTH. Well, the conplaint was fil ed,

Your Honor, in Baystate after we brought our
adm ni strative appeal. We brought our adm nistrative
appeal soon after the board -- the adm nistrative board

rendered its decision. That was the first public
pronouncenent that there were flaws with the data.

There were sone providers who had an inkling
that sonme days m ght have been m ssed here or there, but
there was no sense in the provider conmmunity that that
arose froma systematic effort by the governnment to
m scount and then fail to disclose that it, in fact,

m scounted and had m srepresented how it had counted the

days.

So, Your Honor, diligence, of course, wll
be an issue if we -- on remand if we get -- if we get
that opportunity. But this -- but the -- but the case

here arose after the board issued its decision in the
Baystate -- in the Baystate case.

And there was a -- and there was a
di scussi on earlier about whether the board has viewed

its own jurisdiction as limted in some way. And the --

the fact of the matter is that -- that the board here --
and | focus on the Bradford case in particular. 1In the
49
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Bradford case, the board itself nmade a determ nation
that equitable tolling should apply in another tine
limt within the -- within the Medicare Act.

That case then goes up to appeal in the
Western District of Pennsylvania, and the -- and the
court says, you know what, we think equitable tolling
shoul d apply, reversing the Secretary, who had reversed
the board's finding that equitable tolling should apply.
And in that case, the -- the Secretary didn't |eave it
t here.

They petitioned for -- for the court to
revisit its determ nation, which the court did and
affirmed its decision with respect to the application of

equitable tolling.

At that point, the Secretary abandoned -- it
didn't seek an appeal. It allowed the case to go back
to the board, and it -- and it -- and it allowed the

case to go forward, with that deadline having been
equitable tolled. So when the governnent portrays this
as sonmehow sonme kind of consistent view, it's not.

Thi s board has engaged in equitable
determ nati ons goi ng back for those 37 years that the
good cause regul ati on has been in place because it is
t hat good cause regulation that -- that forced the --

the board to have to deal with these equitable questions

50
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

about whether -- whether or not the -- whether or not

the -- the claimshould be considered tinely, even

t hough the deadline had to be -- had to be extended.
The -- the facts that we have here, Your

Honor, is that this is really an unprecedented case.
This is an unprecedented case in Medicare, that we have
t he agency that says it was doing one thing in a Federal
Regi ster docunent and actually did sonething different,
t hat then spent years trying to avoid, as was |laid out
in the Sout hwest Consulting am cus brief, avoid having
those facts come to -- cone to -- conme to the attention
of the providers.

There will not be floodgates that result
fromthis, either at the board or at\the Federal court
| evel , because there are -- there will always be, in
Medi care, a |lead case. This is what we saw in the Cape
Cod case. There, you had a case that resulted in what
| ooked to be billions of dollars of paynments to every
single hospital in the country as a result of one
district court decision and one court of appeals
deci si on.

So allowng equitable tolling to address the
m sconduct of the Secretary in this kind of case w |
not -- will not -- will not flood the judiciary or the

agency, and it will not -- it will not require an
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expendi ture of noney --

JUSTI CE G NSBURG: How many -- how many
cases are there like this pending, either at the agency
| evel or in court now?

MR. ROTH: Well, | think that, when the
governnment says there are 80 cases that are pending
I nvol ving 4,000 cost years and 450 hospitals, those
probably nostly, if not entirely, or for the nost part
relate to -- to this case. And depending on how this
case unfolds, those cases will all presumably fall into
line, just as in the Cape Cod case.

JUSTI CE SOTOVAYOR: Excuse nme. Is the
m scal cul ation still going on? | nean, this involved --

MR. ROTH. Well, there més a change --

JUSTI CE SOTOVAYOR: -- clainms 12 years ago.

MR. ROTH: Right.

JUSTI CE SOTOVAYOR: But did they continue
fromthat tinme forward to the present?

MR. ROTH. Well, there was a change in the
|l aw i n 2004 that now give providers access to the data,
so they can | ook at the underlying access to the data
I nstead of -- instead of the governnent presenting --
preventing them from being able to get access.

Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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M . Kneedl er, you have 4 m nutes remaining.
REBUTTAL ARGUMENT OF EDW N S. KNEEDLER
ON BEHALF OF THE PETI TI ONER

MR. KNEEDLER: Thank you, M. --

JUSTI CE SOTOVAYOR: M. Kneedl er, just for
point of clarification, the 3-year good cause extension
that's permtted under the governnent's regul ations,
woul d that include -- would good cause -- or could a
claimbe raised that fraud by the agency is the good
cause?

MR. KNEEDLER: | -- | think that's unclear
under the current regulation. The current regulation is
witten in terms of good cause for sonething that
prevents the actual filing of the apﬁeal, like a fire or
destruction of records or sonething.

JUSTI CE SOTOVAYOR: (Okay. So it's not as if
t he governnent is saying --

MR. KNEEDLER: No, no. But that hasn't been

tested as to whether it could. But that's not the only

avenue. In fact, the predom nant avenue for raising
clainms of -- of new and material evidence, which at
bottomthis is, evidence that -- that there was not the

best evidence used in this match, is the reopening
regulation, and that's the regulation that was addressed

by this Court in the Your Hone case. There, the Court
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made clear that it was a matter of grace, not statutory
conpul sion, that the Secretary allowed for any reopening
at all of past cost reports.

This sort of claimof new evidence, for
what ever reason it wasn't avail able, could be raised
under that. But this Court held in -- in Your Hone,
that a denial of a reopening was not even appeal able to
the board at all or subject to judicial review for
reasons of finality and certainty, that, at sonme point,
the cost years have to be cl osed.

And the Court specifically pointed out that
to allow adm nistrative and judicial review of a deni al
of reopening would circunvent the very 180-day
limtation that we have at issue heré.

What Respondents are trying to do is to cone
up with another way of circunventing that 180-day
limtation by superinposing, for the first time in 40
years, an open-ended equitable tolling regime in this
situation. The Respondents here are seeking to
recal cul ate paynment years back to 1987. The only reason

it goes back no further is that's when the DSH paynents

began.

DSH payments, by the way, go to 80 percent
of hospitals. [It's not sone |[imted category. And what
Is being clained here is -- is a msmtch of a
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| egi slative type. 1It's not some conceal ment from an
I ndi vi dual provider.

Wth respect to the allegations in the
conplaint, I"'mnot in a position to spend tine refuting
them here. W have a footnote in our reply brief that
refers to the government's summary judgnent notion in
whi ch the allegations of m sconduct are -- are
addr essed.

| would like to say that -- that whatever
| abel one attaches, jurisdiction, clainms processing,
mandating, it's absolutely clear that, fromthe outset
of this program the Secretary understood and
i mpl enmented the 180-day tinme limt as limting the
board's authority. It says an appeaf shall be dism ssed
if it's not filed within 180 days. No extension shal
be granted if requested after -- after 3 years.

That 3 years -- Respondent has conceded a
regul ation that provides for coming in within 3 years to
address matters of fraud or anything el se would be
valid. That's what this regulation does. And we think
there is no plausible argunent at this late date in the
Medi care programto suggest that a 3-year limtation
on -- on revisiting of closed cost reports is arbitrary
and capricious under -- under this Court's deci sions.

And if we're wong, as | said, about the
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validity of the Secretary's narrow good cause
regul ation, which sinply parallels what's in
jurisdictional provisions -- for exanple, notices of
appeal -- if the Secretary has no authority to do even
that, then the result is the same, there is no broad
equi table tolling.

Just one side coment on this Bradford
opi nion, that did not involve the 180-day limtation.
That involved a regulatory provision. The Secretary's
consi stent position has been, as we cite in the brief,
that the 180-day limtation is not subject to any
equi t abl e extensions at all because the board is not an
equi tabl e body. And the Medicare program |ike the tax
programin Brockanp, is not one in mﬁich equities are
taken into account. You need absolute rules.

Al |l egations of fraud or conceal nent are easy
to make, but they can -- they can |lead to w despread
del ayed litigation, as the Baystate litigation shows,
requiring calling of witnesses -- in this case, 20 years
ago -- what happened 15 or 20 years ago. You would have
a hospital -by-hospital determ nation of when did the
hospi tal know or have reason to know what happened.

And we think that that's -- could be chaotic
in a programlike this.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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M. Manning, you argued and briefed this
case as an am cus curiae at the invitation of the Court,
and you have ably discharged your responsibility, for
which the Court is grateful.

The case is submtted.

(Wher eupon, at 11:09 a.m, the case in the

above-entitled matter was submtted.)
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