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ITPUMEYAHUE,

Kacamoujeecsr pyCCKOro m3AaHmMI

[TepBoHayaabHBIN BapuaHT MCCACAOBaHMST «OOBIMHOE MEKAVHAPOAHOE Tyma-
aurapuoe mpaso» (Customary International Humanitarian Law, Cambridge
University Press, 2005) cocromT m3 AByx TomoB. Hacrosiiee msparme Ha pyc-
CKOM SI3BIKE SIBASIETCSI TIOAHBIM TEPEBOAOM TiepBoro Toma «Hopmer (Rules),
IIPEACTABASIIOIIETO BCe CPOPMYAMPOBAHHBIE B XOAC WMCCACAOBAHWSI HOPMBI
MESKAVHAPOAHOTO TYMAHUTAPHOIO IIPaBa ¢ OTHOCAIIUMMUCI K HUM KOMMEHTA-
prsamn. OAHAKO PYCCKMI IIEPEBOA HE IIOAHOCTBIO MACHTMYEH AHTAMACKOMY
TEKCTY MOAAMHHMKA, IIOCKOABKY OH COACPIKUT PSIA WMCIIPABACHWMIA W YTOYHE-
HUV, @ TAKSKE OYCHb HEOOABIIIOE KOAMIECTBO HAKTUICCKUX OOHOBACHMI, Kaca-
IOIJMXCSI, B YaCTHOCTH, PATUPUKAIUM AOTOBOPOB.

Bropoi tom «Ilpaxmuka» (Practice), obwguit 066EM KOTOPOTO ITPEBbILIA-
et 4000 cTpannL, pasAeASHHDIV Ha ABE KHIUIW M COACPSKAIMiL BCE CCHIAKM HA
PA3AMYHBIC BUABL IIPAKTUKH, BBLIBACHHBIC B XOAE MCCACAOBAHILS, IICPEBEACH HE
Gyaer. B macrosiigem Tome Bce mocrpanmynsie npumedanus (8 popme «r. I,
ra. X, § x> mam «tam ke, § X») OTHOCSATCSI KO BTOPOMY TOMY @HZAULICKOZO U3~
darnus. Takum oO6pazom, eCAM IUTATEAIO TIOTPEOYETCsT TEKCT MAU AOKYMEHT, Ha
KOTOPBIN ACAAETCS CCBIAKA, OH CMOYKET HaVTM TOYHbIE AAHHBIC B AHTAMVICKOM
nspaHun. Tem He MeHee, 3TO PYCCKOE M3AAHME IIPEACTABAICT CODOI camocTo-
SITEABHYIO PabOTy, B KOTOPOTI YIIOMMHAIOTCSI BCE MCTOYHMKY, HA KOTOPBIX OC-
HOBAHBI BBIBOABI MCCACAOBAHTAS.

B mpmmeyaHMAX CCBIAKM Ha LUTHUPYEMBIE AOKYMEHTBI MHOTAA AAQHBI B CO-
KpamjeHHoO! ¢opme. IloAHBIe Ha3BaHMS WCTOYHMKOB IJUTAT MOXKHO HAWTH B
CIIUCKE AOKYMEHTOB B KOHIJ€ KHWUIM.



BCTYIIMTEABHOE CAOBO
AOKTOPA SIKOBA KEAAEHBEPTEPA,

ITpesuaenra Meskaynapoprnoro Komurera Kpacuoro Kpecra

Hopmer mpaBa BOHBI 3apPOAMAMCH HA IIOA€ 0OSI, Tam, TA€ APYT IIPOTUB ApyTa
CPasKaAMCh BOOPY’KEHHBIE CMABI PasHbIX rocyaapers. Ao cepeamnmust XIX Bexka
3TM HOPMBI OTHOCHMAMCDH TIO CBOEWM CYyTH K OOBIMHOMY ITPaBy, MX IPU3HABAAW,
IIOTOMY YTO OHW CYIJECTBOBAAM C HE3AIIAMATHBIX BPEMEH, a TaKKe IIOTOMY,
9TO OHM OTBEYAAW YasSHWMIM LMBUAM30BAHHBIX HAPOAOB. BO Bcex KyAbTypax
6b1AT pa3paboOTaHbI HOPMBI, HAIIPABACHHBIC HA TO, YTOOBI OIPAHMUUTH HACH-
A€ 71 BO3AETICTBOBATH B 3TOM IIAAHE AAYKE HA TAKYIO Y3aKOHEHHYIO GpOpMy Ha-
CMAMSI, KaK BOMHA. DTO OOBSICHSAOCH TEM, UTO CTPEMACHUE OTPAHMIUTH HACH-
AME ACJKUT B OCHOBE LJMBUAM3ALINNA.

CAeAaB MEKAYHAPOAHOE IIPABO IIPEAMETOM COTAAIICHWS MEKAY MOHApPXa-
MU U TIOAOKMB B €TO OCHOBY ITPAKTUKY TOCYAAPCTB M WX COTAACHE ITPUMEHSITH
3TU HOPMBIL, [POLIMii 1 APyIMe OTLBI-OCHOBATEA MEYKAYHAPOAHOTO IyOAMIHO-
TO IIPaBa CO3AAAM YCAOBVASI AASI TOTO, 9TODBI 3TO IIPABO IIPUOOPEAO VHUBEPCAAD-
HBIVl XapaKTep, IIPUMEHIAOCh KaK B MUPHOE, TaK U BOGHHOE BPEMS U ITPEOAO-
ACAO PABAMUMSI, PABACASIOIME Pa3Hble KYABTYPHI M UmBuamsanun. OaHako
MOAAMHHBIM OCHOBATEAEM COBPEMEHHOTO MESKAYHAPOAHOTO TIYMaHWUTaPHOTO
mpasa craa mposuaery Aupn Aronan, sxmpimit B XIX Bexe. baaropaps A. Aro-
HAHY, IPU3BIBABIIEMY K ITPUHITUIO «HEPYIIMMOTO MESKAYHAPOAHOTO ITPUHIIN-
I1a, TAPAHTUPOBAHHOTO M CAaHKIJMOHMPOBAHHOTO KOHBEHIMEI» , AASI IIPEAOCTAB-
ACHMS 3AIQUTHl PAHEHBIM M BCEM, KTO IBITACTCS MM IIOMOYb, TYMaHWUTAPHOE
IPABO COBEPIIMAO PENIAIOIIMI LIAT IO IYTH CBOErO PasBuTus. MHummmpys
npursTie 8 1864 r. JKeHeBcKol KOHBEHIMM 00 YAYUIIEHMN YIaCT GOABHBIX
7 PAaHEHBIX BOMHOB BO BPEMsI CYXOIIYTHOW BOVMHBI, AIOHAH M APYyIME OCHOBA-
Tean MeskayHapopanoro Komnrera Kpacmoro Kpecra sasoskman dyHAameHT
AOTOBOPHOTO MEXKAYHAPOAHOTO I'YMAHWUTAPHOTO IIPaBa.

Oror porosop 6bia mepecmorper B 1906 r., a zarem B 1929 r. m 1949 1.
BbIam Taxkske IIPUHATHL HOBbIE KOHBEHLIMN, IIPEAOCTABASIIONINE 3AIUTY TOCIIN-
TAABHBIM CYAAQM, BOCHHOIIACHHBIM M TPAYKAAHCKUM AMIIAM. PesyapraTom ycm-
AWV, HAIIPABACHHBIX Ha Pa3BUTHE ITOTO IIpaBa, CTaAu dersipe JKeHenckme
KoHBeHUMM 1949 ., KOTOpBIE COCTABASIIOT OCHOBY AEVACTBYIOIIETO MESKAYHA-
POAHOTO TYMAHUTAPHOTO IIpaBa. |IpMHSITHME TOCYyAApPCTBAMM ITUX KOHBEHIIMI
IIPOACMOHCTPUPOBAAO, YTO M B MMUPHOE BPEMs MOSKHO IIPUHSATH HOPMBI, Ha-
IIPABACHHBIC HA TO, YTOOBI YMEHBIINUTD YSKACHBIC ITOCACACTBIASI BOVIH W 3aIlu-
TUTh MX SKEPTB.

[ocyaapcTBa IPUHSIAM TAKKe PSIA AOTOBOPOB, PETrYAMPYIOIJUX BEACHME BO-
eHnplx AemcrBuit: Caukr-IlerepOyprekyro Aexaapaygmio 1868 r., laarckme
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koupenmn 1899 r. u 1907 r., a racke JKenepckmii nporoxkoa 1925 r., 3a-
IIPEIJAOIINil UCIIOAB30BAHNUE XMMUIECKOTO M OAKTEPUOAOTMIECKOTO OPYIKMSL.

DT ABa HAIIPABACHWMSI B Pa3BUTUM TYMAaHUTAPHOTO IIpaBa CAMAUCH B
1977 r. ¢ npuusaTMeM ABYX AOIOAHMUTEABHBIX IIPOTOKOAOB K JKeHeBCKmMM
koHBeHIMsIM 1949 1., KOTOpBIE MOACPHU3UPOBAAY HOPMBI, PETYAMPYIOIME
BEACHME BOCHHBIX ACVCTBUI, W HOPMBI, IIPEAOCTABASIOIINUE 3AIUTY JKEPT-
Bam BOVIHEL.

B mocaepAHME TOABI 3TOT M TaK AAMHHBIM CITMCOK AOTOBOPOB ITOMOAHMACS
APYIMMI Ba>KHBIMI KOHBEHLIMSIMM, CPEAM KOTOPBIX cAeAyeT HasBaTh KoHBeH-
gnio 1980 r. o sampergeHmnn MM OrpaHUICHMUN TIPUMEHEHNMSI KOHKPETHBIX BU-
AOB OOBIYHOTO OPY)KMSI M IISTH ITPOTOKOAOB K Heit, OTTaBCKyIO KOHBEHIIMIO
1997 1. o zampergenun mpormnBorexorHsix muH, CraTyr MesKAyHapOAHOTO
yroaosHoro cyaa (1998 r.), Ilporokoa 1999 r. x Komsenymn 1954 r. o 3a-
IJUTe KYABTYPHBIX LEHHOCTE! B CAyYae BOOPY>KEHHOrO KoHpamkra 1 Paryan-
tatuBHBIN poToKoa 2000 ., Kacalolmiics y4acTus AeTell B BOOPYSKEHHBIX
KOHPAMKTAX.

DTN 3HAYUTEABHBIC YCIIEXM B KOAMPUKALMNY MEKAVHAPOAHOTO IYMAHUTAP-
HOTO IIpaBa He MOTYT, OAHAKO, 3ACTABUTH HAC I103a0BITh 0O OOBITHOM TyMaHM-
TAPHOM IIpaBe. DTOT Pa3ACA IIPaBa IO-IIPESKHEMY SIBASICTCS IPE3BBIYATIHO
Ba>KHBIM IIO TPEM IIPUYMHAM.

Bo-1tepBbIX, HECMOTPSI Ha TO, YTO CETOAHS YyYacTHUKamu JKEeHeBCKMUX
KOHBEHIJWI SIBASIOTCS BCE TOCYAAPCTBA, APYIME OCHOBHBIE AOTOBOPHI, B TOM
ancae, AOIMOAHUTEABHBIE ITPOTOKOABI, HE ITOAYIMAWM BCEOOIIEro IPM3HAHWIL
IToAO>KEeHMST 3TUX AOTOBOPOB IIPUMEHSIOTCSI TOABKO B OTHOIICHWMSIX MEKAY
TOCYAAPCTBAMM MAM HA TEPPUTOPUM TOCYAAPCTB, UX PATUPULIMPOBABLINK, B
TO Bpemsl KaK CODAIOACHWME OOBIMHOTO MESKAYHAPOAHOTO TYMAHUTAPHOTO
IIpaBa, Ha KOTOPOE MHOTAA CCBIAAIOTCS KaK Ha «obIjee» rymMaHMTapHOE ITpa-
BO, 005I3aTEABHO AASI BCEX TOCYAAPCTB, 4 B COOTBETCTBYIOIUX CAYIASIX — AASI
BCEX CTOPOH B KOH(AMKTE, IIPU ITOM HE TpebyeTcss opnImnasbHO 0POPMACH-
HOE MMM IIPUCOCAMHEHME K ITUM HOPMaM.

Bo-BTOPBIX, MEKAYHAPOAHOE I'YMAHUTAPHOE IIPABO, IMPUMEHSIEMOe K He-
MESKAYHAPOAHBIM BOOPY’KEHHBIM KOHQAMKTAM, HE ODECIIedMBaeT YAOBACTBO-
peHms Bcex MOTpeOHOCTE! B 3aIUTe, KOTOPBIC IMOPOIKAAIOTCA STUMWU KOH-
dankramn. Kak ormedaroch B XoAe AMIIAOMATUIECKMUX KOH(MEPEHLMi, Ha KO-
TOPBIX IPUHMUMAAUCH JKeHeBckme KOHBeHUMMU U AOIOAHUTEABHbIE IIPOTOKO-
ABl K HUM, CTaThsl 3, obmast aast JKeHEBCKMX KOHBEHIMM, U AOIOAHUTEAB-
HBIN IIPOTOKOA 1l IIPEACTABASIFOT COOOM AMIIID CAMBI IAEMEHTAPHBIN HabOp
mpasmA. Ha mpakTmke rocypapcTsa He OTPaHMYMBAIOTCA CODAIOACHMEM TeX
ITOAOSKEHMI, KOTOPBIE OHWM CAMM JKe IIPUHSIAM Ha AMIIAOMATMIECKMX KOH}e-
PEHLMSX, IMOCKOABKY OOABIIMHCTBO M3 HMX COTAACHO C TEM, Y4TO OCHOBHBIE
HOPMBI OOBIYHOTO IIPaBa, KACAIOLJUECA BEACHMS BOCHHBIX ACTACTBWIL, IIPUMe-
HSIIOTCST KO BCEM BOOPY)KEHHBIM KOHPAUKTAM — KaK MEKAYHAPOAHBIM, TaK
" BHYTPEHHUM.
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Haxkonerj, 0ObIYHOE MEKAYHAPOAHOE ITPABO MOSKET ITOMOYb ITPU TOAKOBA-
HUWM IIPaBa MEXKAYHAPOAHBIX AOTroBOpoB. CyIecTByeT BCeMM IIPU3HAHHBIN
IMPUHIUIL, B COOTBETCTBUM C KOTOPBIM AIOOOV AOTOBOP CACAYET TOAKOBATDH AO-
6POCOBECTHO, TPOABASS AOASKHOE VBaJKEHME K AIOOBIM COOTBETCTBYIOIJUM
HOPMaM MEKAVHAPOAHOTO IIpaBa.

BrinreckasaHHOE ITO3BOASIET ACTYE IIOHATH CYTh IMOPYYEHMs, AAHHOTO Mesk-
AyHapopaHoMy Kommurery Kpacnoro Kpecra XXVI MeskayHapopHOU KoHpe-
peryneri Kpacuoro Kpecra n Kpacnoro IToaymecsga (CKenesa, 1995 1.), Ha
koropoit MKKK 65140 mmpessoskeHO:

IIOATOTOBUTH IIPY COACTACTBUM CIELMAACTOB B ODAACTI MESKAYHAPOAHOIO TYMAaHUTAP-
HOTO TIPaBa, IPEACTABASIOIUX Pa3AMYHbIE Teorpaduyeckne PerMoHbl M PasHble ITPaBO-
BBI@ CHUCTEMBI, & TAK)Ke IIPU YIACTUM KOHCYABTAHTOB OT ITPABUTEABCTB M MEKAYHAPOA-
HBIX OPraHMU3ayuil AOKAaA 006 ODBIYHBIX HOPMAX MEKAYHAPOAHOTO I'YMAHUTAPHOTO IIpa-
Ba, IPUMEHUMBIX B BOOPY>KEHHBIX KOHPAMKTAX MEKAYHAPOAHOTO 71 HEMESKAYHAPOAHO-
O XapaKkTepa, a TAKXKe PACIIPOCTPAHUTD STOT AOKAAA CPEAV TOCYAAPCTB U KOMIICTEHT-
HBIX MEKAYHAPOAHBIX OPTaHM3aIuil.

MKKK mpussA 310 mopydeHue ¢ OAATOAAPHOCTBIO M BOAHEHMeM — OAaro-
AAQPHOCTBIO, TaK KaK BBICOKO LICHUT AOBEPME, OKA3bIBACMOE €My TeM CAMBIM
ME>KAYVHAPOAHBIM COOOIJECTBOM; BOAHEHMEM — TaK KaK IIOAHOCTBIO OCO3Ha-
BaA TPYAHOCTM, COIPSDKEHHBIE C MCCACAOBAHMUEM COBPEMEHHOTO COCTOSHMUS
OOBIYHOTO MESKAYVHAPOAHOTO IPaBa Ha OCHOBAHMM BCEX MMEIOIMXCSI MCTOY-
HMKOB.

ITposeperne storo mccaeposanmss MKKK mopyuama AByM COTpyAHMKam
CBOETO IOPUAMIECKOTO OTAeAd. [10A PYKOBOACTBOM KOMWMTETA, COCTOSIIIEIO M3
12 BceMMPHO M3BECTHBIX SKCIIEPTOB, OH IIPOBEA IIMPOKMUE KOHCYABTALIUM C
mpusaedervem bosee 100 BUAHBIX IIPEACTABMUTEACH PA3AMYHBIX OPIAHOB BAAC-
n. Paccmarpusas 3ty pabory, B HEPBYIO O4ePeAb, KaK MCCACAOBAHME, HOCS-
mee akapemnaecknii xapakrep, MKKK He HaBs3bIBaA CBOIO BOAIO HIM aBTOPam
VCCACAOBAHMSI, HY IKCIIEPTAM, C KOTOPHIMIU KOHCYABTUPOBAACS, CTPEMSICH I10-
AVIMUTh KAK MOJKHO OoOAee YETKYIO KapTMHY TOTO, UTO CETOAHS IIPEACTABASICT
€000t OBBIYHOE MESKAYHAPOAHOE TYMAHUTAPHOE IIPABO.

MKKK cynraer, 910 B MCCAGAOBAHMUM AAETCSI AOCTOBEPHASI OLJCHKA COBpe-
MEHHOTO COCTOSIHMSI ODBIIHOTO MEKAVHAPOAHOTO I'YMAHWUTAPHOTO mpasa. Ilo-
TOMY OH AOAYKHBIM OOPasom OYAET YIMUTBHIBATH PE3YABTATHI ITOM PabOTHI B
CBOEM €JKEAHEBHOM ACSTEABHOCTV, ITOHMMASI, OAHAKO, 9TO OOBIYHOE MESKAYHA-
POAHOE IIPaBO HAXOAMUTCS B IIOCTOSHHOM Pa3BUTUM. DTOT TPYA MOSKET TaKKe
CAY’KUTh OCHOBOV AASI OOCYIKACHMST BOIIPOCOB, KACAIOIJMUXCS UMITACMEHTALINH,
PA3BSICHEHMST ¥ PA3BUTIUS TYMAHUTAPHOTO IIPaBa.

Haxoneyy, MKKK ¢ yAOBA€TBOpEHMEM OTMEUAET, YTO ITO WUCCACAOBAHME
[IO3BOAMUT IIPMUBACYD BHUMAHME K TOMY, YTO TYMAaHUTAPHOE IIPABO HOCUT
VHMUBEPCAABHBI XapaKTep. B ero passurme BHECAM BKAAA IITPEACTABUTEAN
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BCEX KYABTYP W LUBMAM3ALNI, U CETOAHS 3TO IIPABO SIBASETCS 4acThIO obIye-
TO HACACAMS ICAOBEYECTBA.

MKKK xoTeA GBI BBIPA3WUTh CBOIO TAYOOKYIO IIPU3HATEABHOCTD IKCIICPTAM,
KOTOPHIE, HE CYUTAICH CO CBOMM BPEMEHEM, ACAVMAVCH C HUM CBOMM OOTraThIM
OITBITOM, 4 TAKJKE COTPYAHMKAM IOPUAMIECKOTO OTAEAA, M B YACTHOCTHM, ABTO-
Pam, KOTOPbIE, 3aBEPIIUB STOT YHUKAABHBIN TPYA, HE WUCITYTAAUCH CAOYKHOCTM
[IOCTABACHHOJ IIePeA HUMM 3aAa4N.

[TpeacTaBAsIsl 3TO MCCAGAOBAHME TOCYAAPCTBAM — YIACTHMKAM JKEHEeBCKMX
KOHBEHIIMV, HALIMOHAABHBIM ob1gecTBam KpacHoro Kpecra n Kpacuoro IToay-
Mecsa M APYIMM TYMAaHUTAPHBIM OPTaHM3ALMSIM, CYABSIM M VIEHBIM, a TaK-
SKe ApyrMMm 3amHTepecoBaHHbIM cTopoHam, MKKK mckpenHe mapeercs, aTo
3TOT TPYA IO3BOAWUT AVYIIE IIOHATH 3HAYCHWE W 3HAYMMOCTH MHOIMX HOPM
MESKAYHAPOAHOTO T'YMaHUTAPHOTrO IipaBa M obecrieuynt boaee 3PPEeKTUBHYIO
3aIUTY JKEPTB BOVIHBL



BCTYIIMTEABHOE CAOBO
ABAYABI I. KOPOMBI,
cyAbu MeskayHapoaHOro cyaa

K coskasenmro, co Bpemenn Bropoit MmupoBovl BOTIHBI BOOPY>KEHHBIX KOHPAMK-
TOB HE CTaAO MeHbIIe. Boaee TOro, MHOTOUMCACHHBIE MESKAYHAPOAHBIC T He-
MESKAVHAPOAHBIE KOHPAMUKTHL B PA3HBIX PETMOHAX ITAAHETHI BBISIBUAT HEBUAAH-
HBIE MACIITAObI HAITAACHMI Ha IPAYKAAHCKMX AMI] U BCE OOAee HACTOSTEABHYIO
HEOOXOAMMOCTD OOECIICUNTh PAHCHBIM, OOABHBIM, AMIIAM, AMIIEHHBIM CBOGO-
ABIL, "1 TPASKAQHCKOMY HACCACHWIO 3AIJUTY, IIPEAYCMOTPEHHYIO HOPMAMIM MEIK-
AYHAPOAHOTO TyMaHWUTAPHOTO IpaBa. OTHOCUTEABHO MPUIMH PACTYIETO UUC-
AQ HAPYIICHUI ITOAOSKEHWUI MEKAYVHAPOAHOTO IYMAHWUTAPHOTO IIPaBa BBICKA-
3BIBAIOTCS PA3AMYHBIE MHEHMsI. MOJKeT ObITh, 3TO HEe3HAHME AAHHBIX HOPM Te-
MM, KTO AOASKEH MX IPUMEHATH? VIAM HECOCTOSTEABHOCTh CAMMX HOPM, ITYCTh
AQJKE XOPOIIO WU3BECTHBIX?¢ A MOKET OBITh, ACAO B HEIPPEKTUBHBIX IIPABO-
NPUMEHMUTEABHBIX Mexanmsmax? VAW, HaKOHel, B MPOCTOM MTHOPUPOBAHWUM
HOpM TipaBa? AO HEKOTOPOV CTENEHWU BEPHBI BCE 3T BEPCUM, U AAST TIOBBIITIE-
HUSI AEVICTBEHHOCTM MEYKAYVHAPOAHOTO TYMAHWUTAPHOTO IIPABA 3aHITHCS IIPHU-
AETCST He KaKMM-HUOYAb OAHMM aCIIeKTOM ITPOOAEMBI, a Bcemn cpasdy. OueBma-
HO, IIEPBBIM IIIATOM K AOCTMSKEHMIO BCEODOIIEro COOAIOACHWMS HOPM TYMaHU-
TAPHOTO IPaBa AOAYKHO CTATh YETKOE OMPEACACHMSI UX TPEOOBAHMI, M TOABKO
IIOTOM MOSKHO OYAET B3SITBCS 32 BOIIPOC O TOM, KaK VAYULINUTH COCTOSIHUE ACA
B 3TOM 0bAacTH.

EcTh HECKOABKO NMPUUMH CYMTATH HACTOSIJEE UCCACAOBAHMUE, IIOCBSIIIEHHOE
OOBITHOMY MEKAVHAPOAHOMY TYMAHWUTAPHOMY IIPABY, BASKHBIM 11 CBOCBPEMEH-
HbIM. COOTBETCTBYIOIee AOTOBOPHOE IIPABO OXBATHIBAET MHOYKECTBO ACIIEeK-
TOB, HO AOTOBOPHOE IIPABO IIO CBOEV CYyTU HE CIIOCOOHO AATh MOAHYIO KapTu-
HY COCTOSIHMS IIpaBa. AOTOBOPBI CBSI3BIBAIOT TOCYAAPCTBA, KOTOPBIC SIBASIOTCS
WX YIACTHMKAMU, U ecan Obl He OBIAO OOBIYHOTO ITpaBa, CTPAHBI, KOTOPBIE K
HVUM HE IIPUCOCAMHMAMCH, OBIAL GBI BOABHBI ACAQTH, UTO MM 320AATOPACCYANUT-
cs1. Kpome atoro, 6yAydm IMMCAHBIMM, AOTOBOPHBIC HOPMBL YETKO OIIPEACACHDI
" AOAKHBI OOECITeUMBATH ITOAHVIO SICHOCTH OTHOCUTEABHO ITPEATIMCHIBAEMOTO
moseaeHMsI. OAHAKO BBUAY TOTO, YTO AOTOBOP 3aKAKOYAETCS, KOTAA CTOPOHDI
AOCTHUTAIOT COTAACHSI, ITPEAIIMCAHNUSI AOTOBOPHOV HOPMBI ITOA€3HBI POBHO Ha-
CTOABKO, HACKOABKO ITOAAMHHBIM SIBASIETCSI 9TO COTAacue. AOTOBOPHBIE HOPMBI
HE MOIYT OBITh PACIIABIBIATBIMM W AOIYCKATh PA3HOUTCHM. Hed€TrocTh
OBBITHOTO MESKAYVHAPOAHOTO IpaBa OOIJEM3BECTHA, HO OHO MOSKeT OBITh He
MEHEEe ITOAC3HBIM, YeM AOTOBOPHOE, M AQsKe ODAaAATH PSIAOM IIPEUMYIIECTB
nepep Hum. Hampumep, obryenpusHano, 4To 0ObIaHOE 0OIjee MEKAYHAPOA-
HOE TIPABO CBS3BIBAECT TOCYAAPCTBA, KOTOPbIE HE BBICKA3BIBAAM CUCTEMATMYEC-

XXi
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K/ ¥ OTKPBITO CBOE HECOTAACWME C TOWM WMAM MHOW HOPMOW, KOTAQ OHA OblAa B
nponecce GOPMUPOBAHMSL. 3AA0TOM COOAIOACHMSI AOTOBOPHOTO PEKMMA B TIEP-
BYIO OYCPEAD SIBASICTCSI HAAMUME MOAUTMIECKOV BOAT PEAAM30BATH LIEAM AOTO-
BOpa, M 3TO, IO KPalHEeN Mepe, CTOAb JKe, €CAM He boaee BasKHO, 4em Heob-
XOAVMMOCTD IIMCHMEHHO 3adUKCUPOBATH COOTBETCTBYIOIINE HOPMBL.

CAeAOBaTEABHO, HACTOALJECE MUCCACAOBAHWME, IIPU3BAHHOE MHBEHTAPUIUPO-
BaTh CYIJECTBYIOIIME OOBIMHBIC HOPMBI, KaCAIOIUECS AAHHOW TEMbI, MOKET
TOABKO COACTICTBOBATH OOACE MOAHOMY COOAIOACHMIO MESKAYHAPOAHOTO TyMa-
HMUTAPHOTO IIPaBa M YAVYIICHUIO 3AIJUTHI JKEPTB BOMHBL. SHAHMUE COOTBETCTBY-
FOIMUX TIOAOYKEHMI OOBITHOTO IIPABa TEMM, KOMY IO AOATY CAY>KOBI IIPUXOAMUT-
CS1 €TO IIPUMEHSITD, CACAMUTD 33 €T0 COOAIOACHMEM W PACIIPOCTPAHAITD MHPOP-
Manuio 0 HEM, TO €CTh BOCHHOCAYKAIJUMM, ITPEACTABUTEASIMU ITPABUTEABCT-
BCHHBIX BAACTEV, CYAOB M TPMOYHAAOB, IIPABUTEABCTBEHHBIX M HEIIPABUTEABCT-
BEHHBIX OPraHM3aluil, — YPE3BBIYAVIHO Ba>KHBIV IIEPBBIN LIAT B HAITPABACHUN
TIOBBIIICHNUS] ACTICTBEHHOCTU MESKAVHAPOAHOTO TyMaHMUTapHOTo mpasa. Hacro-
SIJee UCCAEAOBAHME — OECLIEHHBIN BKAAA B AOCTUYKEHME ITOV LIEAN.



BCTYIIMTEABHOE CAOBO
MBA CAHAO,

yaeHa MeskayHapoaHoro Kommrera

KpacHoro Kpecra, 6p1B1I€TO AMpEeRTOpa AemaprameHra
MESKAYHAPOAHOTO IIPaBa M IIOAUTUKH,

npenopasaress JKenesckoro n Opubyprckoro yHMBEpCHUTETOB

Pemrerne o0 ocyIjecTBACHMM MCCACAOBAHMS, HOCBSIJEHHOTO OOBIMHOMY MESK-
AVHAPOAHOMY TYMAHWUTAPHOMY IIPAaBY, 3aBUCEAO OT OTBETA Ha ABa BOIIPOCA —
HACKOABKO OHO OYAET ITOAE3HBIM M BO CKOABKO OHO ODOWMAETCS, TO €CTh BCE,
KaK BCETAQ, VIMPAAOCH B COOTHOIICHNUE MEIKAY 3aTPATAMM M PE3YABTATAMMU, O
KOTOPOM IIPUXOAUTCS AYMATh, AASKe TOTOBS T'YMAHWUTAPHBINA IIPOEKT.

KoneuHo, Kpurepuil COOTHOIIECHMS 3aTPAT M PE3YABTATOB MHOTAA IIAOXO
COTAACYeTCsI C TYMAHUTAPHOM AESITEABHOCTHIO, ITOCKOABKY OBIAO ObI IJMHUIHBIM
MEPUTD AGHbIaMI LJeHY SKM3HM U OAATOIOAYYMs AloAeil. Tem He meHee, Ha py-
KOBOACTBe Taxkoi opraumsaumnu, kKak MKKK, aesknt mMopasbHBIN AOAT 3260-
TUTBCI O MAKCUMAABHOM 3PPEKTUBHOCTH MCIIOAB3OBAHMS MMEIOIIMXCS AIOA-
CKUX U PUHAHCOBBIX pecypcoB (PaBHO Kak U 00 ux mpuymHOkeHun). M60
IIOKA ©CTb BOWMHBI, HUKOTAQ HE YAACTCS CACAATh AOCTATOYHO B ODAACTH IIPEAO-
CTaBACHW: IIOMOILW SKEPTBAM W UX 3aIJUTHI AWM BBIIIOAHUTB PabOTy AOCTATOY-
HO XOPOIIIO.

MKKK moayuma oT MesKAYHAPOAHOTO cOOOIecTBa HEIIPOCTOM MaHAAT Ha
«obecrreyeHMe CODAIOACHWS MEKAYHAPOAHOTO TYMAHUTAPHOTO IIPABa», CACA-
CTBMEM KOTOPOTO SIBASETCS HEODXOAMMOCTH HEYCHIITHOM OAMTeABHOCTHM. AAs
MKKK' bGecrpucTpacTHOCTD O3HAYaeT HE TOABKO IIPEAOTBPAIIECHME AUCKPU-
MUHAIWUWU MEKAY PA3AMYHBIMI SKEPTBAMU OAHOTO M TOTO K€ KOHQPAMUKTA, HO
M IIOCTOSIHHAS 3200Ta O CIIPABEAAMBOCTHM B OTHOIICHMNM BCEX JKEPTB BCEX KOH-
$AMKTOB, IPOUCXOAAIGUX HA HAILEW IIAaHeTe, 6e3 PernMOHAABHBIX M 3THMYEC-
KX IIPEAIIOYTEHMI 1 HE3aBUCUMO OT SMOLMI, IIOPOSKACHHBIX PEHOPTA KAMMU
Ha TeMsbl, myccupyemsie CMN.

Ora 3a00Ta O HEAONYIJEHUN AMCKPUMMHALMM 1 obecriedeHmn Oecrrpuc-
TPACTHOCTM B MWPOBOM MACIITabe AMKTYeT BBIOOP cdep ACSITEAPHOCTM
MKKK. Koraa mpuxoAnT Bpemst BEIOMPATh, IIPEAITOYTEHNUE, €CTECTBEHHO, OT-
AA€TCs HACYIJHBIM HY’KAAM JKE€PTB B ITPOAYKTAX IUTAHMUA U MEAUIMHCKOM
IIOMOILM, W HAa 3TO YXOAUT ABBMHAS AOASL OIOAYKeTa opranmsaumu. Ilodemy
SKE€ TOTAA ACHBIM OBIAM IIOTPAYeHDLI Ha CO3BIB BCTPEYM IKCIIEPTOB, a He Ha
3AKYIIKY MYKWU AASL HYSKAQIOLIUXCS

OAHAKO TaKas MPSMOAMHENHOCTD 3AeCh He BIIOAHe ymectHa. Kak mokasa-
Ad IIPAKTWKA, HET IIOAB3Bl B TOM, YTOOBI ITPOSIBAATD AMXOPAAOYHYIO AKTWUB-
HOCTB, KOTAQ HAYMHAIOTCSI BOCHHBIC ACVCTBNMSA. MHOIMe opraHmsaumm Ha CBO-

xxiii
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€M TOPBKOM OIIBITE YOGAMAMCH, YTO HEAB3SI ACMCTBOBATH 3PPEKTUBHO, HE Pa-
300paBIINCh ITPEABAPUTEABHO B CUTYaLWUM, HE MOHSIB MEHTAAUTET YIaCTBYIO-
IUX B KOHQAMKTE AIOAEV, OOILJECTBEHHYIO M KYABTYPHVIO CPEAY, K KOTOPOW
IIPUHAAACSKAT OYAVIgHMe moAydaTeAn momorgn. Aa, cHadasa HY’KHO ITOHATD, HO
BEAb KPOME 3TOTO HYKHO W OBITh IIOHSTBIM, IIPUIEM HE TOABKO KOombaTaHTa-
MM, KOTOPBIE AOAKHBI 3HATh M IIPU3HABATH dMOAGMBI KPAaCHOTO KpecTa W
KPACHOIO MOAYMECSIIA, PABHO KaK W CMMBOAM3UPYEMbIE MMM IIPUHLIMAIBL Ty-
MAHHOCTHM, OECIIPUCTPACTHOCTH ¥ HEUTPAAUTETA, HO M TEMHM, KOMY IIPEAHA3-
HAYAeTCS IIOMOLIb.

3a poarme ropabr paborsr MKKK ybeamnacs B TOM, 94TO 3aA0TOM AEVICTBEH-
HOM PabOTHI SIBASICTCS IIMPOKUIA CIIEKTP BUAOB ACSTEABHOCTH, KOTOPBIE OCY-
IJECTBASIIOTCSI HE M30AMPOBAHHO APYT OT APyTa, a BO B3aMMOCBA3M. VX B3am-
MOAOTIOAHSIIOIMI XapaKTeP IIPOsIBAsIETCSI BcE boaee peabedHO.

KasKkABITl BUA ACATEABHOCTW YBSI3aH C APYIVMH, 2 BMECTE OHWM BBICTpamUBa-
IOTCSI B CTPOVIHYIO KOHCTPYKUMIO. VHBIMIM CAOBAMM, T'YMAHWUTAPHAST ACSITECAB-
HOCTh HA MECTaX ITOPOYKAACT AUCKYCCUM, PE3YABTATOM KOTOPBIX CTAHOBSITCS
BCTPeYN DKCIIEPTOB PA3AMIHBIX IPOPUACH, IIPUBOASIIIMUE MHOTAA K BBIPAbOTKe
ITOAOYKEHNMT AOTOBOPOB MAW TIOSIBACHMIO HOBBIX MEYKAVHAPOAHBIX VIPESKACHMI
Trma Me>KAYHAPOAHOTO YTOAOBHOTO cyAa, d4ert Craryr Obia mpuusar B 1998 ro-
Ay. Caeayrorgas 3apaga — AOOMBATBCS BCEOOIIErO IIPU3HAHMS HOBBIX HOPM U
yOeAUTB TOCYAAPCTBA B AMIJE WX IIPABUTEABCTB, [IAPAAMEHTOB, BBICIIMUX PYKO-
BOAMUTEACH M T. A. B BaXKHOCTM UX cobaropeHms. Hakowery, mposoautcst pabo-
T4 C OTAGABHBIMIM TOCYAAPCTBAMM, YTOOBI CIIOCOOCTBOBATD MHKOPIIOPUPOBAHMIO
HOBBIX HOPM B WX BHYTPEHHEE 3aKOHOAATEABCTBO, OOECITeYMTH HaAAeIKaIjee
MHPOPMUPOBAHNE OOIECTBEHHOCTI O TYMAHUTAPHBIX IPUHIIMIIAX, KA4CCTBEH-
HOE IIPEITOAABAHME MESKAYHAPOAHOTO TYMAHWUTAPHOIO IIPABA B CPEAHMX 1 BBIC-
IIMX yIeOHBIX 3aBEACHMSAX M €O BKAIOYCHME B ITPOTPAMMBI BOGHHOTO 0byde-
unst. KoHedHast ke 1eAb BCell 9TOM paboThI COCTOUT B TOM, 4TOOBI IIPUHECTH
ITOAB3Y SKE€PTBAM BOVHBI 1 ODACTUMUTH 3aAady TEM, KTO CTAPACTCS MM ITOMOUb.

1 Bcé paBHO B ITOAHOW Mepe PEIINUTh BCE ITPODAEMBI HUKOTAA HE YAACTC.
Borina Bcerpa OyaeT ocTaBaThCs YKECTOKOM, 4 HOPMBI, IIPU3BAHHBIC CMSITIUTD
3Ty JKECTOKOCTh, HUKOTAA He OYAYT CODAIOAATBCS HA CTO IPOLCHTOB. ByAyT
BO3HMKATbh HOBBIE ITPOOAEGMBI, M OHWM HOTPeOYIOT HOBBIX $OpM PabOTHI M HO-
BBIX AMCKYCCUIL O TOM, HE YCTAPEAU AU ACTICTBYIOLJHME ITOAOXKEHMS, MAM 00 MX
IPUMEHEHMY K HOBBIM peasnsim. Takmm obpasom, «OoAbIIOe KOAECO» TIyma-
HUTAPHOTO IIPaBa 1 I'YMAHUTAPHON ACSITEABHOCTHM ITPOAOAYKUT CBOE BpaleHme
" ABVMDKEHME B HAITPABACHMUM IJEAW, KOTOPAs HMKOTAQ HE CMOSKET OBITh ITOA-
HOCTBIO AOCTMUTHYTA — MBI MMEEM B BUAY MCKOPEHEHME BCEX BOOPYSKEHHBIX
KOHPAUKTOB. Cpean OOAM M CMATEHMS, TOPOSKACHHBIX OECYMCACHHBIMM BOVI-
HaMM, MHOTAQ KaYKETCsI, 9TO LI@Ab 3T OTAAASICTCSI, HO MBI BCE PABHO AOASKHBI
VIIOPHO K HEW CTPEeMUTBCA.

Pabora ropucTa, KOTOPBIN CBOMMM PA3MBIIIACHUSIMM HAMEUAECT KOHTYPEI
OYAYIDEro MeKAYHAPOAHOTO TYMaHWUTAPHOTO IIPaBa, OTAMYHA OT TPYAA XUPYP-
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ra, ONEPUPYIONJEr0 PAHEHBIX, MAM CIICIMAANUCTA OOIJECTBEHHOTO ITMTAHMS, KO-
TOPOMY HY’KHO HAKOPMWUTD AIOAEW B Aarepe AAd Oe’KeHILeB, HO Ka’sKABIVL U3
HUX Ha CBOEM MECTE B CYIJHOCTMU PEIIaeT OAHY U Ty JKe 33Aady W BHOCUT CBOW
BKA2A B HEOOXOAVMMBIV IJMKA PA3BUTHS ITPaBA U TYMAHUTAPHOM ACATEABHOCTM.

Tem HE MeHee, OAHOTO ITPU3HAHWUS POAY IKCIIEPTOB-IIPABOBEAOB HE AOCTATOY-
HO AAS IPUHSITHUS PELICHUS O IPOBEACHMM WMCCACAOBAHWMS, IIOCBSIEHHOIO
OOBITHOMY MEKAYHAPOAHOMY IYMAHUTAPHOMY IIPaBy. B pamkax ommcaHHOTo
soite nponecca MKKK B mmocaepHME TOABI 3HAYUTEABHBIE PECYPCHI ITOCBSITUA
OLJeHKEe COCTOSIHMSI ITPaBa M PACIIPOCTPAHCHUIO 3HAHMI O HEM. BBuAY orpamm-
YeHHOCTW 3TWUX PECYyPCOB BHYTPU IIPABOBOM CEPBl IIPUXOAUTCS BHIOMPATH
MESKAY PAa3AMIHBIMM BO3MOSKHBIMI BapuaHTaMi. CACAYeT AU OTAATD IIPEAIIO-
9TeHMe BBIPAOOTKE HOBBIX ITPABOBBIX HOPM, PA3BUTMIO HALMOHAABHBIX 3aKO-
HOAAQTEABCTB, IIPOSICHEHMIO HEKOTOPBIX ACIIEKTOB IIPAKTUICCKON MMIIACMEHTA-
UM, KOHCYABTALIMSIM C SKCIIEPTAMU IO PSIAY CAOKHBIX M ACAMKATHBIX BOITPO-
COB, ITPMUBACICHMUIO BHUMAHMS OOIJECTBEHHOCTH K AAHHOM ITPOOACMATHUKE MAU
HAAACIKAILETl ITOATOTOBKE BOCHHOCAYKAIUX KAK CPEACTBY AOCTMIKEHMS boaee
BHICOKOTO ypoBHs cobatopennss MITI. Bce st HampaBaeHmss paboTsl MOTyT
paccMaTpMBaTBCST KaK AO OIIPEACASHHO CTEIICHN HEODXOAMMBIC, HO BEAb BO-
IIPOC B TOM, KaKOE M3 HMUX CYMUTATh IproputeTHbIM. CBOeoOpasue paccmaTpu-
BAEMOTO ITPOEKTA 3AKAIOYACTCSI B TOM, 9TO OH COBEPIICHHO HE AOIYCKACT KOM-
IIpommccoB 1 moaymep. Ero HyskHO aeaars anbO xoporro, obecedns AASL 3TO-
IO BCe HEOOXOAMMBIE PeCypPChl, AMOO Cpasy OTKA3ATHCS OT ITOW MACH, TIOCKOAB-
Ky €ro IOAE€3HOCTh OYAET ITOAHOCTBHIO 3aBUCETH OT €r0 KadecTBa.

Haxkouel, IIpoeKT MoAyIMA «3e€AECHBIN CBET», a IOPUAMIECKUIL OTACA — He-
OOXOAMMBIE CPEACTBA AASI HAAACSKAIEN PEeaAM3aluyu 3TOM TPYAHOM 3aAadn.
UpesmepHble KaImUTaAOBAOSKEeHMs He morpeboBasnck, moromy uro MKKK, x
CYACTBIO, MOYKET PACCIUTHIBATH HA OOABIIVIO KOMAHAY BEAVIIUX MMUPOBBIX KC-
IICPTOB, TOTOBBIX PabOTaTh «Ha OBIJECTBeHHBIX Hadasax». Huxaxkmx caop Gaa-
TOAQPHOCTM HE XBATUT, YTOOBI BBIPA3UTD MM HAIIY IPU3HATCABHOCTH 34 IIPO-
SIBACHHBIE MMM BEAMKOAVIIVIE M IIPEAAHHOCTD AeAy. W Bcé ske ompeaeaCHHbIe
3aTpaThl ObIAM HEM30ESKHBI — HA AAMMHUCTPATUBHYIO PabOTy, OpraHmM3anuio
BCTpeY, IIEPEBOA LICAOTO PSIAA TEKCTOB M PAbOTY ¢ MCTOYHMKAMM BO BCEX CTpa-
HAX MUPA, TA€ OCYIJECTBASICTCS ITPOEKT.

Yem OmpaBAaHBI TakMe PAcXOAbI? [Todemy MBI BAOYKMAM COAMAHBIE CPEA-
CTBa B IIPOSICHEHME BOIIPOCA O TOM, YTO MOYKHO CYMTATH OOBIYHBIM B 3TOI B
BBICOKO CTEIEeHM KOAMPUIIMPOBAHHONM OTPACAM IIPaBa, CBI3BIBAIOIEI CBOM-
MU AOTOBOPAaMM TIOAABASIFOIIEE GOABIIMHCTEO TOCYAAPCTB? [ IPUUMH AASL ITOTO
€CTh MHOTO, HO s IIPUBEAY AMIIB ABE, KOTOPBIE MHE KaSKYTCSI CAMBIMU CyIIje-
CTBEHHBIMM.

[TepBas cocToUT B TOM, 9TO, HECMOTPS HU HA YTO, B MEKAYHAPOAHOM IY-
MaHWUTAPHOM ITpaBe eCTh OOLIMPHBIC M MAAOUCCACAOBAHHBIE O0AACTH, KOTO-
Ppsle TpebOyroT boaee yrayOAEHHOrO M3ydeHms. Tak 0oOCTOMT ACAO, B YACTHOCTH,
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C HOpMamM, OTPaHUIMBAIOIUMH ITPUMEHEHME HEKOTOPBIX CPEACTB M METOAOB
BEACHMSI BOMHBL. DT1 HOPMBI, YCTAHOBACHHBIE AOITOAHUTEABHBIMI IIPOTOKOAA-
mn 1977 ropaa, cambIM HETIOCPEACTBEHHBIM 00PA30M KacalOTCsI BOCHHOCAY KA~
WX, IIOCKOABKY MMEHHO MM IIPUXOAUTCS 3TW HOPMBI IPUMEHATD. ToT daxr,
9TO HEKOTOPBIE M3 HUX CHOPMYAMPOBAHBI AOCTATOIHO PACIIABIBIATO, MOSKHO
OTHECTM Ha CYET TOTO, YTO B MOMEHT WX IPUHATHS OBIAO HEBO3MOXKHO AO-
OGuThcst 00IJero coraacust OTHOCUTEABHO OoAee 4ETKOM POPMYAUPOBKHM.

[Tpobaema eré GOAbIIIE YCAOSKHSETCS TEM, 9TO B HAIIM AHM aOCOAIOTHOE
OOABIIIMHCTBO BOOPY>KEHHBIX KOHPAMKTOB SBASIIOTCS BHYTPEHHWUMH, B TO Bpe-
M Kaxk OOABIIAST 9acTh HOPM (OPMAABHO IIPUMEHMMA AUIID K MESKAVHAPOA-
HBIM KOHQAMKTAM. AAS HEMOCBSIJEHHOTO TaKasl CUTYAUMUs ITPEACTABASCTCS
COBEPIIIEHHO abCypAHOT. B camom peAe, Kak MOSKHO PaToBaTh 3a ITPaBO ITPU-
MEHWTH IIPOTUB CBOETO COOCTBEHHOTO HAPOAA CPEACTBA BEACHMSI BOVIHBI, KO-
TOpbIe GBIAO 3AIIPELEHO MCIIOAB30BATH IPOTUB 3axBaTanka? W Beé sxe mmeH-
HO 3TO pa3amdne OBIAO IIPOBEACHO IO MCTOPUIECKMM IpuanHam. KoHedHO, B
ITOATOTABAMBAEMBIX CETOAHS AOTOBOPAX IIPEAITPUHUMAIOTCS HOIBITKM 3TO Pa3-
AMYME CMATYUTH, HO OHO TeM He MeHee cyigectsyer. MccaepoBaHme, 1OCBsI-
IJEHHOE OOBIYHOMY IIPABY, KaK Pa3 ITO3BOASICT OIIPEACAUTH, AO KaKOW CTele-
HM AQHHOE Pa3AMYMe Pa3MBIAOCH Ha IIPAKTUKE WU COTAACHO OPINio juris Tocy-
AApCTB.

Kpome sroro, nccaeposanne MKKK paér mpexpacHyio BO3MOYKHOCTb YBU-
ACTb ME>KAYHAPOAHOE TYMaHWUTAPHOE ITPABO B LJEAOM, BO BCEV €rO0 COBOKYITHO-
CTHM, 33AABIINUCH IIPU STOM BOIIPOCAMI O TOM, KAKMUM IJEASIM OHO CAYSKMAO
KaK OHO IIPUMEHSIAOCH, KAKWUE W3 er0 MHOTOYMCACHHBIX MOAOSKEHWMV ITOAHO-
CTBIO COXPAHMAW CBOIO AKTYaABHOCTh M HAa KaKME M3 HUX CETOAHS CACAYET
B3TASIHYTh [IO-HOBOMY M3-32 BO3HWKIIMX ITPOOAEM.

Hacrosigee nccaepoBaHME BO MHOTOM ITOMOJKET OTBETWUTH Ha 3TW BOIPO-
ChbI, IIOCKOABKY TAABHAsSI IIPOOAEMA COCTOMUT HE B TOM, 4TOOBI OIIPEACAUTD, Cy-
IJECTBYET MAW HE CYLJECTBYeT Ta MAW MHASI HOPMa, 4 B TOM, KaK €€ HaAO TOA-
koBaTh. OAHAKO cAeAaTh 3TO HempocTo. Kaxk ObI Tam HWM OBIAO, BEIBOABI MCCAC-
AOBAHMSI CTAHYT XOPOILUEH OCHOBOM AASI BBIABACHMS TexX obaacreit IpaBa, KO-
TOPBbIE HEOOXOAMMO ITPOSICHUTB W Pa3BUTh, 4 TAKXKE AASI AIOOOTO AMasora u
AIODBIX II€PEroBOPOB, KOTOPBIE MOIYT CIIOCOOCTBOBATH YIIPOYCHWMIO BHYTPECH-
HeVl HEeITPOTMBOPEIUBOCTH BOCHHBIX AOKTPUH W IPAKTUKY HALMOHAABHBIX U
MEJKAYHAPOAHBIX CYAOB — YKe CYIJECTBYIOIJUX M OYAyIgMX. DTO HEOOXOAM-
MO AAS YCIICIIHOTO (GYHKUMOHMPOBAHMUS MEKAYHAPOAHOTO TI'YMAHUTAPHOTO
mpasa.

Bropas mpuumHAa MMeeT OTHOLICHME HEe K IIOAYYCHHBIM PE3YABTATAM, a,
CKOpee, K CAMOMY ITPOLJECCY MCCACAOBAHMS. VI3ydaTs 110 Bcemy mMmpy, Kak pas-
AMYIHBIC HOPMBI ITPaBa CODAIOAAIOTCSI, TIEPEBOASITCS, IIPEIIOAAIOTCS M IIPUMe-
HSAIOTCA, 4 3aT€M CPaBHMUBATH AOOBITBIC AAHHBIC, YTOOBI BBIACHWUTH, TA€ AOCTHUI-
HYTBI JCIIEXM, a TA€ MMEIOTCS IIPOOEABl — Ppa3Be 3TO He AYYLIMK IIyTh obec-
meunth OoAee IMOAHOE CODAIOAGHME ITUX HOPM, CTUMYAMPOBATH MHTEpPEC K



Bemynumeavnoe cro6o Mba Cando xxvil

HUM, ITPOBEACHME MCCACAOBAHMIA M TEHEPUPOBAHWME HOBBIX MAECH, HO IIPESKAC
BCETO CIIOCOOCTBOBATH HAAASKUBAHMIO OOMEHOB MEKAY PA3AUIHBIMU MUPOBBI-
MU KYABTYPami? DTOT IpoeKkT npruobperaer ocoboe 3HaYeHME, KOTAA B MUPE
HAPaCTaeT HAITPSDKEHHOCTD, 4 9KCIIAYATAIUS PA3SAMYHOTO POAA PEAUTVMO3HBIX U
KYABTYPHBIX TpeHM Hoposkaaer Hacuane. K JKeHeBckmMM KOHBEHIMSIM IIPHU-
COCAMHMAOCH a6COAIOTHOE DOABIIMHCTBO TocyAapeTs. Hopmer meskayHapoaHo-
IO I'YMaHWUTAPHOIO IIPaBa IIPEACTABASIIOT COOOTL 4aCTh BCEMUPHOIO HACACAMS M
KOPEHSITCS B PA3AMYHBIX KYABTYPaxX. 1103TOMY MX MOSKHO PaccMaTpPWMBATh KAk
dakTop, JeMEHTUPYIOINMI OBIHOCTh 3THX KYABTYP. Ilo TOV SKe mpuunHe He-
OOXOAMMO HAIIOMHUTD AIOASIM OO0 X CYINECTBOBAHMM M YOSAMTD MX 3TM HOP-
MBI cobATOAaTh. MccaepOBaHME AAAO AASI DTOTO ITPEKPACHYIO BO3MOXKHOCTD.

['ASIAST HA TIAOA 3TOVI TUTAHMYECKOW PAOOTHI, MOKHO ITOAYMATh, YTO KPYT 3a-
MrHyACT. OpHAKO AeAO OOCTOMT Kak pa3 HaobOPOT, M MHE XOTEAOCh OBI B 3a-
KAIOUCHME TIOAYEPKHYTH, UTO IJEAb MCCACAOBAHMSI MOYKHO OYAET cumTaTh AO-
CTUTHYTOM, €CAM OHO OYAET BOCIIPMHMMATBCS HE KaK 3aBEePIICHWME IIpolecca,
a kak ero Hauaro. OHO IPM3BAHO IIOKA3aTbh, YTO OBIAO PEaAM30BAHO, A YTO OC-
TaCTCsI HESICHBIM T YTO €IJE IIPEACTOUT CACAATH.

ITpoBeA€HHOE MCCACAOBAHME — MOMEHTAABHBI CHUMOK PEaABHOCTHM, IIPU-
4éM abCOAIOTHO HE PETYLIMPOBAHHLIV, TO €CTh CBOOOAHBIVI OT IIOIBITOK Ha-
IIOAHWUTH IIPABO COACPIKAHMEM, KOTOPOE HAM XOTEAOCH OBI B HETO BAOSKUT.
Sl yOesKACH, 9TO MMEHHO 3TO IIPUAAET MCCACAOBAHMIO MESKAVHAPOAHOE M3Me-
perne. OAHAKO, XOTST OHO M SIBASIETCST MAKCUMAABHO TOYHBIM OTPAsKCHUEM Pe-
AABHOCTW, OHO BOBCE HE IIPETEHAYET HA TO, YTOOBI OBITH MCTMHOW B ITOCACA-
Hel MHCTaHgMW. Ero Heapss cumrtaTh HM BCEOOBEMAIOIIMM, ITOTOMY 9TO MaTe-
praA mpuIaock oTOMpare, Hi1 CBOOOAHBIM OT HeaocTaTKoB. B I'Tpoaeromenax
Kk kauram O npaBe Gotinor u mupa I'pounit, obpaIgasch K UUTATEAIO, IIMCAA:
«Bcex Tex, B 4bM PYKM MOMAAET MOV TPYA, SI IPOLIY M 3AKAMHAKO CYAUTH 000
MHE C TO K€ CBODOAOM, C KOTOPOM SI CYAMA O MHEHMSX M IUCAHMUSIX APYIUX
aBTOpPOB». MOJKHO AT AydIlIe OMPEACAUTD 3aAady, KOTOPYIO IOCTABUAW IIEPEA
coboii aBTOPBI HACTOSIIIETO MCCAEAOBAHMS¢ XOTEAOCh GBI HAAESITBCS, 9TO €0
GYAYT 9MTATh, OOCY>KAATH M KOMMEHTMPOBATH, UTO €IO PE3YABTATOM CTAHET
HOBBI/ B3TASIA Ha MEKAVHAPOAHOE IYMAHWUTAPHOE IIPABO M CPEACTBA obecrie-
auTh OOACE TTOAHOE €ro CODAIOACHME 7 €TO Pa3BUTME. DBITh MOMKET, OHO OKa-
SKETCS TIOAC3HBIM M 33 IIPEACAAMI «BOCHHOI» IIPOOAGMATMKM M IIOCAYSKUT
CTUMYAOM AASI PA3MBINIACHUI O IJEHHOCTM IPUHUUIIOB, ACKAIIMUX B OCHOBE
IIpaBa, 4TOOBI BBICTPOUTD 3AAHME BCEOOIJETO Mupa — IIYCTh 3TOT MMIIEPATUB
M Ka’KeTcs yronmmdeckmm — B TedeHme XXI Beka.

MccaepoBarme 06 OOBITHOM MESKAYHAPOAHOM TYMAHWUTAPHOM IIpaBe — HE
IIPOCTO MATEPMUAABHOE BOIIAOLCHME XOPOIIETO IIPOEKTA, ITO IIPESKAE BCETO 3a-
AeA Ha Oyayigee.



BAATOAAPHOCTD

Hacrosigee mccaepoBanme — IA0A KOAAGKTMBHOTO TBOpuecTBa. Ero ocye-
CTBACHME OBIAO OBl HEMBICAMMBIM 0€3 KPOIOTAMBOM PabOTHI M ITPEAAHHOCTHU
AEAY OYeHB LIMPOKOTO Kpyra any. IIpeacraBurean pasHbIx mpodecciuii u3 Beex
JTOAKOB MMpPa BHECAW B HETO CBOV BKAZA B BMAE MCCACAOBATEABCKON PabOTHI,
IIOATOTOBKM, BBIYUTHIBAHWS M PEAAKTUPOBAHMS TEKCTOB AMOO 3KCIIEPTHBIX 3a-
KAIOYEHMIL. MBI MCKpeHHe GAATOAAPHBL M BCEM 3a TO, 9TO OHM HE HMOYKAACAN
CBOETO BPEMEHM AASI 3TOV PabOTHI, 32 MOMOIIb U IMOAACPIKKY. MBI cTapasncs
VIIOMSIHYTh BCEX IIOMMEHHO, HO, KOHEYHO, MHOTME 13 TeX, KTO IIOMOIaA B OCY-
IJECTBACHMI 3TOTO IIPOEKTA, OCTAAUCH HEHA3BAHHBIMM. BeIpaskaem mm Haimy
IIPU3HATEABHOCT U 3aBEPSIEM B TOM, UTO AOIYIJEHHbIE IPOITYCKM — UMUCTAsI
CAYYaVIHOCTb.

HagnonaabpHble McCA€AOBATEABCKME TPYIIIIBI

AOKAAABI O TIPAKTUKE TOCYAAPCTB OBIAV ITOATOTOBACHBI CACAVIOIVMMI TPYIIIIAMM:

Ascrpaans: nmpodeccop Tumorn Mak-Kopmax, accucrentst — ['mpaeon Boac,
Maakom Aanrdopa, Koanu Duppro Xaruep, Bupaskmums Hprosaa m 1laxe-
sap Pymra

Anskup: mpodeccop Axmen Aapaba

Axnroaa: mpodpeccop Mopuc Kamro, accucrenrsr — Aasbepr Maep Anoybon
Momo n Aaape Haomnkosan

Aprentnna: mpodeccop Payap Ommano Bumyaca, accucrentst — CuabBuna
Canppa l'oncanec Hanmoanrano nw Mapra Mapua Ilacrop
Beaprnms: mpodeccop Ipmk Aasmp, accucrentst — Wzabeas Kyugnrep, Tap-

A0H Dreasc 1 Pobep Pemaxasp
Mor 6aaropapust beasrmrickomy Kpacnomy Kpecry 3a oxasannyio ¢u-
HAHCOBYIO ITOMOIIb
Bocunust u I'epyerosuna: nmoakosank Myro l'ea (Peaepaums Bocums u Tep-
yerosuua) u rnpodeccop Amasaa Muitosny, accucrent — Hepeabko Mu-
anesna (Pecrybanka Cepbexast)
borcBana: mpodeccop Oarmap Keni Annraxe
Bpasuawns: npodpeccop Arronny Ayrymry Kancaay Tpuupaase
BeankobOpurannst: npopeccop Pparcyasa XamIicoH, accucreHT — A-p AKeH-
un Kymep
MsI ¢ 6AaTOAAPHOCTBIO OTMEdaeM PUHAHCOBYIO IIOMOIb bprrarckoro Kpac-
noro Kpecra n Munmncrepersa mHocTpaHHbBIX Aea 1 10 Aeaam CoapysKecTsa
I'epmannsa: npodeccop Xoper Quirtep, accucrentst — A-p ['perop Llorren n
A-p Xarike Illmmxep

XXViii
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Eruner: mpodeccop Axmep AGy sap-Bada

3umbabze: mpopeccop Askoaa 3oya, accucreHT — A-p AaBmo Maaxyky

Uspanan: mpodeccop Mopam Aunmrreiin, accucrent — A-p Gams Aomb

Uaans: npodeccop Hpurenapa Aaa Mutpa, accucrentsr — aA-p Ymenr Bu-
pemn Kapam (mayummiii koopamzatop), A-p M.K. Hasas, o-p C.B. Mora
Pao, a-p B. Bwkaia Kymap, M.K. barasanspan, T.C. Marnaaa n Pexxa
Yarypeean

Unponesmst: mpopeccop [IT.X. Xaprnomarapam, accucrenrtsr — Qapmana
Aryc, Kymaproio byancanrtoso, Apanna Ilepmanacapu, Auppen Cysrmo-
ko n Apskn Bruboyo

HNopaanwnsa: mpodeccop Moxammep FOcedp OaBan, accucTeHTHI — IMOAIOA-
KOBHMK Myxannay Xwkasn n A-p 'asu ap-Pampan

Upax: npodeccop Moxammen, Abpasra ap-Aoypn, accucteHT — A-p AskaHaH
Cykxep

Upan: npodeccop Askaminmps Momras, accucrenr — QPapax Paxmann

Uctanmsa: A-p Xoce Aymc Poppurec-Buasacanre m Ilpmero, accucrentsr —
Manyaap Qepranpec Tomec, mpodeccop a-p Xyano Xopxe Ypbuma, Xyau
Manyaap I'apens Aabaxo, Xyan Kapaoc T'oncasec bappaa, Bucenre Orepo Co-
aaHa, A-p Torcaso Xap Koyceno, Aasup Cyapec Aeoc, o-p Opanumcko Aso-
co I'epec, Const Dpranaec Tpapa, mpodeccop A-p Manyaas [lepec T'oncaasec,
Depranpo [nabsreaan Meka, Xassep I'ncanpec [omec 1 Pepeprro Bopaac

Uraans: mpodpeccop l'abpmassa Benryprun, mpodeccop ITaoro Bersenyrn,
accucTeHTl — A-p Dupuko Kazaanamn n a-p Mapko ['paygnann

Kanapa: mpodeccop Karst Bycrann, accucrenr — Mapmus Moanna

Kwurai: npodeccop Trea Ban, accucrenr — mpodeccop IOn Usan

Koaym6wmst: Qabpuuno Aomec CakkoHwm, accucteHTsI — Payap DpHamaec,
Maraan Pamoc, Cons Toppec n Maypucno Periec

Kopest (Pecniy6amka): mpodeccop Us-Xo Com, accucrenTr — mpodeccop
Mnn-Xé An

Kyb6a: a-p Mapnsa ae aoc Auxesec ae Bapona Dpnampec

KyseiiT: mpodeccop Drica asp-OHesn

Awsan: mpodeccop Xaccan Kaccem JKynn, accncrentst — JKopsk Xaama Caap
n AbGpeappaxman Makknu

Manaiswus: npodeccop Hypxaampa Omutn Moxamep Xaama, accucreHT —
3aanna 6unTn AbAyA Xaamm

Hurepwsr: mpodeccop Ameun Vuerby, accucrentsr — aA-p B.O. Oxepe n
Myxammep T. Aapan

Hwaepaanapr: Anna Heéviren mop pykoBopcTBom A-pa JKepapa Tambs,
mpodeccop Opuy Kaacxosen, Xance Boasenc Xocanr, Karpun Kommenc,
A-p Anzber Amvinzap n Xanueke Ban Cambex

Mer 6aaropapum 32 GUHAHCOBYIO TOAACPIKKY MHuctnTyT Tobnaca Accepa

Hwuxaparya: npodeccop Anronny Ayrymrry Karcapo Tpmuaaan, accmucreHT —

Kpnctnua 3eaepon
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IMTaknucran: Axmap Buaaa Cydn

Ilepy: npodeccop Payap Ommano Bunyaca, accucrentst — Cuabsuna Cana-
pa loncasec Hamoanrano, Mapra Mapwus Ilactop n Ecermna JK. Kabecac
Annkama

Poccuiickaa @epepauns: npopeccop Mrops ITasaosna Bamigenxo, accmc-
TeHT — mpodeccop Acaan Abammaze

Pyanpaa: ITpodeccop Qeancure Kapomba, accucrenr — Crparon Heenrnromsa

CaasbBapop: nmpodeccop Auronny Ayryrry Kancapo Tpmuaasm, accucreHT —
Kpucrnua 3eaepon

Cupwst: npodeccop Myxammap, Asus Lllykpn, accucrenrsr — aA-p Amaa fzn-
Ak M Maan Maxacen

Coepanuénnsrre IlIrater Amepuxn: Byppyc M. Kapuaxen, accucreHTB —
Maiika X. Xopdman n mpodeccop Teopop Mepon

Vpyreait: mpodeccop Payap Omnano Bunyaca, accucrentsr — Cuansuna Can-
Apa T'oncasec Hammoanrano, Mapra Mapus Ilacrop

Ouannmmusr:  npodeccop Aasbepro T. Myitor, accucrenTsl  ASK02Ab
I'l. Pakepan n Buncent Ilemmro @. SImbao, maaammii

Opanygwust: npodpeccop IToas Taeprbe, accucrentsr — Daya Puiton, Kaep
Cepsyen, Kapun Moanrap-Bannease, Aasnp Oeppapunn, A-p Bearpuc Mo-
pep, Kapun Kpucrakuc, Mzabeas Kaner, Opancya Aappubeon, Couns Ia-
penpe n Mapnanna Capaxko

Xopsarws: mpodpeccop Marist Ceprmd, accucrents: — mpodeccop Keerms
Typxosuy, Aasopmu Aamac n Menaa Knnpep

Ynan: npodeccop Ipuan Caannac byproc, accucrent — Aanmesa Kpasen

APuonmst: mpodeccop Anppeac Diere, accucrenT — Asemy Bpyx

IOrocaaswua: nmpodeccop Muaan Ilaxosnd, accucrentsr — Aeqan Ilaxosny,
A-P Muoapar Crapuesny n A-p bocko fIkosaesny

I0>kHaa Adpwuxa: npodeccop Mavika Koyannr

SAnomwmst: mpodeccop Xncakaszy Pyasura, accucrentsr — mpodeccop Axmpa
Masma, IOxkuxo Taxkacnba n Xupomn Ecuno

MesrAyHapOAHBIE UCCACAOBATEABCKUE TPYIIITBI

MesKAYHAPOAHBIE MCCACAOBATEABCKME TPYITIIBI PAOOTAAM C MEKAYHAPOAHBIMU
MUCTOYHMKAMIY, COOMPas AAHHBIC IIO MPAKTUKE MEKAVHAPOAHBIX WMHCTAHLIMIL,
KOOPAMHMPOBAAM CBOIO ACSITEABHOCTD C M3BICKAHMSIMM HALMOHAABHBIX MCCAC-
AOBATEABCKMX TPYIII U TOTOBUAM IIEPBYIO YEPHOBYIO PEAAKIMIO HACTOSIIETO
Tpyaa. B mx cocras Bxopman Pumnap Aerane, Kamnasa Tuddap, 'yerad Anna,
['perop lorren, Xarike Crnkep n JKan-Oparcya Kernuep.

OTn mMccaeAOBaTEAM PabOTaAM TOA PYKOBOACTBOM AOKAIAUMKOB, KOTOPHIE
IIPEACTABASIAM TIPEABAPUTEABHYIO OLICHKY COCTOSIHMS OOBIMHOTO MEKAYHAPOA-
HOTO I'YMaHWUTaPHOTO ITpaBa Ha 3aCCAAHMIX PYKOBOASIEro KoMuTeTa, a 3aTem
B PaMKaX KOHCYABTALMI C 3KCIIEPTAMM, IPEACTABASIOIIUMI IIPABUTCABCTBA U
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aKapemmdeckue Kpyru. Aoraasumkamu O0b1am mpodeccopa JKopsk Abn-Caa0,
Vee Bpuur, Opux Aasmup, Xoper Oumep, Ppancyasa Xamrcon n Teopop
Mepos.

Mer ¢ rAyOOKOM IIPM3HATEABHOCTBIO OTMedaem BKAap Bpuranckoro Kpac-
Horo Kpecra n mBeAckoro MuHmcTepcTBa MHOCTPAHHBIX A€A B PMHAHCUPOBA-
Hye paborsl mpodeccopos Xemrrcon n bpuura, cooTBeTCTBEHHO.

PyxkoBoastiymnii komurer

Bcro mccaepoBaTeAbCKYIO PaboTy BosraaBasia PyroBopsmgnii kommrer. OH SKe
HAIIPaBASIA €€ CBOMMM peKOMeHpaamaAMn. B Hero Bxoaman mpodeccopa JKopsx
Abn-Caab, Casax sap-Amun Amep, VBe bpunr, Opux Aasup, Asxkon Agorap,
Qaropertnro  Qeanumano, Xoper Oummep, Opancyasa Xammcon, Teopop
Mepon, Askamimp Momras, Muaan [laxosny u Payap Dmnano Bunyaca.

SKCHCPTBI, IIPEACTABASIIOIINE IIPABUTEABCTBA M AKAACMUIECCKNUE KPYI'U

[TpOoKOMMEHTHPOBATD HEPBYIO OLEHKY COCTOSHMUS MEKAYHAPOAHOIO T'YMAHMU-
TAPHOTO IIPaBa, CACAAHHVIO MESKAVHAPOAHBIMU MCCACAOBATEABCKUMM TPYIIIIA-
MH, OBIAO IIPEAAOSKEHO CACAYIOIIMM aKcIiepram: Abpassa aa-Aoypn, IToa Bep-
man, Caam Yanpaxm, Maiika Kpoyamur, Daaps Kammuure, Anronmo ae
Mxkaca, VlopaM Anunrrens, JKan-Mumeas ®asp, Yuabsam Penpux, Aurep
Daex, Xyan Kapaoc Tomec Pamupec, Askamies A. Xamup, Aprypo Dpranaec-
Bacase, M6parmm WMapuc, Xacan Kacem Asxoyun, Kenner Kenr, ['nty Myn-
ran, Pertn Mroaaepcon, bapa Hesur, Moxamea Oasan, Payap K. I'Tanrasanras,
Creanoc Ileppaxnc, ITayay Cepsxny ITnnseripy, Apmaa ITpanaaep, ITemmapa-
Aky Cpunmsasza Pao, Kamnao Periec Poppurec, Mue E. Caran, lapoasy Can-
AoBaab, Combyr Carrmanbyr, Mapar A. Capcembaes, Myxammap Asnz Hlyk-
pn, IMapaayaran Cuxombunr, Asxedpdpn Askerimc Ckmanen, Tomryup CyHb,
baxtnap Tysmyxameaos n Kapoas Boasdxke.

UccaepoBareanckasa rpymma MKKK

K mpoekry Oplao mopxratodeHo Ooapmioe uncao corpyarnxkos MKKK. Omn
ITPOBOAVMAM MCCACAOBAHMSI, BBIBEPSIAM MHPOPMALMIO M 3aHUMAAUCH PEAAKTH-
posanuem, ocoberno Broporo Toma. DreeH Anrenmccenc n Tiopop Dpa pa-
6oraan B apxmBax MKKK. Kapoann Aasepman, Capa Aspuiio, JKuap Bene-
AMK, Askoanna Bypke-Maprunasonn, Amkesa Korponeo, Daya Ourion, Dmma-
Hyaaa-Kpeapa I'miiap, Hua I'mamop, Auryan Ipan, Basepn Vau, Aasua Kyri,
Kapun Hacend, Anna Héviren, Opean Aerpan, Opancya Moperion, Credan
Oskepa, I'maem Paspe, batmer Poaa, Morn Cmormmua, Haann Tsaitre, [toiren
Ban aen Oprser n bapbapa Ban aep bexen paboraan Hap OKOHY4ATEABHON pe-
Aakyueirt Broporo Toma Ha PasAMYHBIX CTAAMSX AAMTEABHOTO IIPOLECCa €ro
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HOATOTOBKM. MM momoraan Aaiiaa Baxaa-sas-Amx, Hamyasu @epn, Tpucran
Deppapo, Mapus-Esa Opupapnx, Opannucko-Xassep Aeon-Amac n Haraan
[Taseapman, a Takske muorouncaeHusie corpyAankn MKKK ma mecrax, xo-
TOPBIE IPEAOCTABASIAN AOIIOAHUTEABHYIO MHPOPMALIO O HALMOHAABHDIX 3aKO-
HOAATEABCTBAX U CyAeOHOM mpaxTuke. JKepemn Aab6 I'penve, Sdcmmn Xaa-
SKyAK, Xasex Mepan n Tobuac [ladduep B3sian Ha cebs KPOIOTAMBYIO pa-
Gory 1o mposepke cHOcok B [lepsom Tome. Beem mm orpomuoe cracu6o.

[TpoBectn panHOE MccaepoBaHME OBIAO OBI HEBO3MOSKHO Oe3 rmomoign Mo-
umkn Komerrn, Maraan Aesaon, @aopanc lacrap, bpuaskur I'pemo n JKana
IMeppeny n3 Llerrpa nupopmanmun n soxkymenrangnun MKKK, nepconasa bnb-
anorexn OOH B JKenese, ocoberHo Beprepa Cnmona, a TaksKe COTPYAHMKA
mrrab-ksapruper FOHECKO B IMapwke flna Xaaauxa.

Kpome atoro, msr Berpaskaem Oaaropapuocts [latpunmm Bapbent, Amann
Beraen, Bowncaase Bypcau, Pene bperon, Cesepun Mrosarep-Myan, Kpuernn
ITeanaton, JKanumn Pocwe, Dnoan Iltpay6d, Canapun Barmep n Hune 3rod-
peil 32 HEOLJCHUMYIO aAMUHUCTPATUBHYIO MOAACPIKKY ITPOEKTA.

Mo KpaiiHe IPM3HATEABHDI HAIIVUM ACTCTBYIOIUM ¥ OBIBIIIMM KOAACTAM M3
MKKK, koTopsie 1jeApo TpaTuAM CBOE Bpemsl Ha IIPOBEPKY YEPHOBBIX BAPUAH-
ToB [ TepBOoro Toma m caeAaAmM LJeABI PsiA LJEHHEMIIMX 3amedanuit. Ito — Payab
burreas, Cepsxk Byprkya, Aopan Koaaccne, M3abear Aayer, Mapn-2Kosze a’An-
puab, Prmmap Aerame, Ammapmn Aux, Kuyr Aépman, Mapus Tepeca Ayran,
Anexcanpap OQer, Immanyana-Keapa ['mitsip, Tomac I'papgmuxm, IToas Apan,
ITurep Xepbn, Pukxe Mcexon, beprpan Aespa, [llapaora Aunacein-Képrer, bap-
Gapa Askerrn, Mzabeasr Kymymrep, JKan-Ouamnnm Aasyaite, Karamn Aasaw,
Aomumuuk Aya, Aync Mapecka, Huase Measiiep, Aopa Oacon, Eaena Ileviny,
Kpuctnna I'leananpman, Tabop Pona, Aun Punnkep, Cuassust [lassep, Anna
Ceraa, Ouannm Creppu, Cuabsus Ban Aammeper n Amep Semmaan.

Mer ugysctByem cebs ouenp obssammbimm Kuyry Aépmany, Dmmanyase-
Ksape ['niiap, Aope Oacon, [abopy Pore n Eaene Ileiina 3a 1o, 4TO OHM BBHI-
YUTAAM W IIPOKOMMEHTMPOBAAM BCE YEPHOBBIC BAPMAHTHI M OKa3bIBaAM Oec-
LJEHHYVIO MOMOIb B XOA€ BCETO ITPOLJECCa ITOATOTOBKM M3AAHVAS.

Mpr nckpenHe GAATOAAPHDI 32 COBETHI M KOHCTPYKTUBHYIO KPUTUKY Mopn-
cy Menpeascony n Kapoato Boabpre, KOTOpble OTPEAAKTUPOBAA BBOAHYIO
9aCTh OLJEHKW COCTOSIHWSI ODBIMHOTO MEYKAYHAPOAHOTrO mpaBa, a Tarske Caan
Yaiiasky, Dasapay Kammunrey, Dpuxy Aasuay, Mopamy Aummreiiny, Yuabs-
my Qenpuxy, Aurepy QPaexy, Xyany Kapaocy Tomecy Pammpecy, Muxearo
Meriepy, Teopopy Mepony, Payato I'Tanrasanrany, I'Intepy Poys, Muaany 1lla-
xoBuuy, Mapaty Capcembaeny, Daen DnroH, Danszaber Ynamsxeper n Kapo-
A0 BoabdKe 3a MX 3aMeUaHMsT OTHOCUTEABHO PasHbIX peparyuii [lepsoro To-
Mma, paBHo kak u ny Xaapauxky (FOHECKO) 3a pepakTnpoBaHme 4epHOBOTO
BapMAaHTA TAABDI, IOCBALJEHHON KYABTYPHBIM LJCHHOCTSM.

Ocobyro mpusHaTeAbHOCTH MBI BeIpaskaem Kuyry Aépmany, Xopery Qurre-
py, Teopopy Mepony, Otaeay mo muram u soopyskernsm MKKK n B mepsyio
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odepeab IInrepy Xepbn, VYuanamy Qenpuxy n Anronno Kaccece 3a pepaxrn-
posanne vacreit [—VI coorsercreenno IlepsBoro m Broporo tomos.

Asropsr Bbicoko uensr Braap Opancya Bronsona, JKana-Ouanmma Aasy-
arte n Mea Canpao, KOTOpble Ha BCEM HPOTSKEHMM PAabOTHl HAA ITPOEKTOM
OKAa3BIBAATL €MY HMOAACPIKKY, IIOMOTAAVL COBETAMM M 3AMEUIAHUSIMIM.

Haxkoner, Hana uckpersss baaropapaocts Kprernne ['paiissys 3a orpom-
HyIO pabory 1o Beraurke Tekcros [lepsoro n Broporo romos, Ouanme Sur-
MEH, KOTOpasI TOTOBMAA TEKCT K cAade B HAOOP, mepcoHaay msparesscrsa Kem-
6puax FOumsepenmn Ipece u anaro Ouroae O’Casansan 3a 3a60Ty 0 HAIIMX
KHIUIAX, KOTAA OHM ObIAM B Tedarn, 1 DancoH [layaaa 3a obigee pyKOBOACTBO
ITPOU3BOACTBOM.

Ora paboTa HUKOTAA HE YBUAEAA OBI CBET, eCAY OBI HE TEPIICHUE, TTOAACPIK-
Ka 1 opobpenne Mant n Askoszeda.

JKenesa, Arryct 2004 r.

JKan-Mapn Xenkeprc
Aymza Aocsaapa-bex



BBEAEHWME

MesKAYHApOAHOE TYMaHMUTApHOE IPaBO OePET CBOE HAYAAO B IIPAKTMUKE, KOTO-
PYIO OOBIYHO IPUMEHSIAWU aPMUU IIO MepPe CBOETO Pa3BUTMUI HA BCEX KOHTM-
HEHTAX W Ha IPOTSDKEHWMM MHOTMX BEKOB. «3aKOHBI M OObIYam BOVHBD, KAK
TPAAMLMOHHO HAa3BIBAAACH 3TO OTPACAD MEKAYHAPOAHOTO IIPABa, IPUMEHSIATICH
HE BCEMM apMUAMN 1 He 0043aTEABHO IO OTHOIICHMIO K AIOOOMY IIPOTMBHM-
KY, AQ 1 CAMW ITpaBUAA He OBIAM OAMHAKOBBIMMU. OAHAKO XapaKTEPHBIM OBIAO
YCTAHOBACHME HEKOTOPBIX OTPAHMICHNI B IIOBEACHNUN IO OTHOLICHMUIO K KOM-
GaraHTAM W TPASKAAHCKMM AMIJAM, B IIEPBYIO OYEPEAb, WCXOASL M3 IIOHSITHS
coaparckont gectr. OOBIMHO ITPpaBmaa BKAIOYAAM 3AIIPET HA ACVICTBUS, KOTOPBIC
CYMUTAAMUCH HEOIIPABAAHHO SKECTOKMMM WAV ITOCTHIAHBIMMU, W Pa3pabaTbIBaAuUCh
OHM HE TOABKO CAMUMM apMUSIMK. BAMSHME Ha HUX OKA3bIBAAM M TPYABL Ay-
XOBHBIX AVACPOB.

Hanboaee 3HAYMTEABHOI BEXOV, €CAM TOBOPUTb O COCTABACHWMW II€PEYH:
ITOAOOHBIX OOBIYAEB B OAHOM AOKYMEHTE, OBIAM COCTABACHHBIE IIPOPEccopom
Opsncncom Anbepom Mucrpykumm noaessim sovickam CIIA, onybankosan-
uble Kak mpukaz Ne 100 I'lpesupenra Amnaxoasra B 1863 1. Bo Bpems [pask-
AaHckom BonHBI B Amepure. Kopexe Anbepa, kak ero ceiyac Ha3bIBAIOT, CUAD-
HO IOBAMSA HA IIPOLIECC AAABHEMIIIEN KOAMPUKALIMIMA 3aKOHOB M OOBIYaeB BOW-
HBI M IIPUHSTHUSI AHAAOTMYHBIX IIOAOSKEHUI APYIMMU TOCyAapcTBamu. B coso-
KYITHOCTM OHM COCTaBMUAM OCHOBY ITPOEKTA MEKAYHAPOAHOV KOHBEHLUM O 3a-
KOHaX ¥ OOBIYASIX BOVHBI, IIPEACTABACHHOIO BPIOCCeABCKONM KOH(EPEHIMMU B
1874 1. Xors ara KoudepeHums He mpmHsIsa 0053aTEABHOTO AOTOBOPA, OOAB-
I1as 9acTh ITOATOTOBACHHOTO €I0 MaTepuara Oblaa MCIIOAB30BAHA IIPW COCTAB-
aermn [aarckmx xouseHnuit 1899 n 1907 rr. n Aexaapaumit. DT AOTOBOPEI
HE IIpeAAaraAM KOAMPUKAUMUM BCEX ACIeKTOB OOBIYAsl, HO €ro HEITPeXOASIast
3HAYMMOCTD OblAd IIOATBEP’KACHA B TAK HA3bIBAeMOW Orosopxke Maprenca,
BIIEPBbIE BKAIOYEHHON B Ipeambyay Taarckoit korsengun (II) 1899 r., xoro-
pasi MPEAYCMATPUBACT, YTO:

«Brpeas A0 TOro BpemeHmM, KOrpa MPEACTABUTCS BO3SMOYKHOCTD M3AATh OOAee TOAHBIN
CBOA 3aKOHOB BOWMHBI, Bricokne Aorosapmsaiorguecss CTOPOHBI CUMTAIOT YMECTHBIM
3aCBUAETEABCTBOBATD, UTO B CAYYASX, HE IIPEAYCMOTPEHHBIX IIPUHSTHIMM MMH IIOCTA-
HOBACHMSAMM, HACEACHMUE U BOIOIOIIME OCTAIOTCS II0A OXPAHOIO M ACMCTBUEM HAdaA
MEKAYHAPOAHOTO ITPaBa, IOCKOABKY OHM BBITEKAIOT M3 YCTAHOBUBIIMXCI MEXKAY 00-
PA3OBAHHBIMM HapOAamu OOBIYAEB, M3 3AKOHOB YEAOBEYHOCTM M TpeboBaHMit obIge-
CTBEHHOTO CO3HAHMSI».

3HaueHne, KOTOPOe MPUAAETCSI OOBIYHOMY IIPABY HECMOTPSI HA €rO 9acTHd-
HYIO KOAMQMKALMIO, 4, MOKET ObITh, M OAaropapst evi, CTAHOBUTCSI Hamboaee
OUYEBMAHBIM M3 TOTO, KAK OHO IIPUMEHSIAOCH PA3AMUHBIMU CYAAMM, PACCMATPU-

XXiV
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BABIIVMMM ACAQ O BOCHHBIX ITPECTYIACHNMAX KakK mocae [lepsort, tak n Bropon
MMPOBEIX BOMH!.

ABVDOKYIEN CMAOV PasBUTHS MEYKAYHAPOAHOTO I'YMAHUTAPHOTO IIpaBa ObIA
Meskaynapopnsiin Komurer Kpacunoro Kpecra (MKKK), ocHoBanHBIM B
1863 r. OH ABMACS MHMIMATOPOM IIPOLIECCA, KOTOPHIA HMPUBEA K IIPUHSITHUIO
JKeHeBckmx KOHBeHUMI O 3amgure >keprB somubl 1864, 1906, 1929 u
1949 rr. OH crosia v ncrokos co3paumst [aarckon kousenymn (I11) 1899 r. u
T'aarckont korseHumn (X) 1907 1., KOTOpbIE YCTAHOBMUAM IIPUMEHUMOCTD Ha-
qan JKenesckmx xouseHnmii 1864 m 1906 rr. k BOViHE HA MOpE M SIBUAUCDH
IpeABeCTHUKAMM JKEHEBCKOV KOHBEHIMUM OO VAVUIIIEHMM YIaCTH PAHEHBIX,
GOABHBIX M AMIJ, MOTEPIICBIINX KOPAOACKPYIICHME, U3 COCTABA BOOPYKEHHBIX
cua Ha mope 1949 r. On >ke GbIA MHMIMATOPOM IIPUHSITMSI AOIIOAHEHMI K
JKeHeBCKMM KOHBEHUMSM, YTO IIPUBEAO K CO3AAHMIO ABYX AOIOAHMTEABHBIX
mporoxoAros 1977 r. MKKK He TOABKO MOOLJPSIA 3aKAIOYEHME ITUX AOTOBO-
POB, HO ¥ IIPUHMMAA YIaCTHE B IIEPETOBOPAX IO PazpaboTKe MHOIMX APYIUX
AOTOBOPOB, TAKMX KaK KOHBEHLMSI O KOHKPETHBIX BUAAX OOBIYHOIO OPYIKMS
1980 r., OrraBckas xomBenymsa 1997 r., sampelgarolgas IPOTUBOICXOTHbIE
muusl, n Cratyr Meskaynapoanoro yrososaoro cyaa 1998 r. Ilpmsmanne
sroit poan MKKK Hamiao orpaskeHue B TOM MaHAATE, KOTOPBIN OH IIOAYIMA
OT MESKAVHAPOAHOTO COOBIECTBa, TOPYIMUBIIIETO €My «CIIOCOOCTBOBATH TOYHO-
MY COBAIOACHHUIO ITOAOSKEHMI MEKAYHAPOAHOTO TYMAHUTAPHOIO IIPABa, IIPu-
MEHSIEMOTO BO BPEMS BOOPYIKEHHBIX KOHQAUKTOBR», U «PA3BACHITH ITOAOSKE-
HUST MEKAYHAPOAHOTO I'YMAHUTAPHOTO IIPABA, IIPUMEHSIEMOIO B IIEPUOA BO-
OPY’KEHHBIX KOHPAMKTOB, M PACIIPOCTPAHATD 3HAHMS O HEM, a TAKKE ITOATO-
TaBAMBATb €T0 Pa3BUTUE»2,

1 Cm. Knut Dérmann, Elements of War Crimes under the Rome Statute of the International
Criminal Court: Sources and Commentary, Cambridge University Press, 2003.

2 Ycras Meskaynapopanoro apvskernst Kpacroro Kpecra n Kpacnoro IMoaymecsa, mpus-
et XXV Meskaynapopnon koudepenyueit Kpacuoro Kpecra, JKenesa, 23—31 okrsabps
1986 r., cratem 5(2) () u (k) coorsercTBeHHO. YeTaB ObIA MIPUHST TOCYAAPCTBAMM —
yyacTHMKAMM JKEeHEeBCKMX KOHBEHUMI U uaeHaMM MeskayHapoaHOTo ABVsKeHMs KpacHoro
Kpecra n Kpacnoro Iloaymecsma. Dror manpar 6via Bpyuén MKKK crarséin 7 Verasa
Meskaynapopnoro Kpacuoro Kpecra, mpumsroro Ha XIII MeskayHapoAHOV KOHpEpeHLIMn
Kpacnoro Kpecra B Taare 23—27 oxrabps 1928 r. B coorsercTBum ¢ HMM «BCe JKaAOOBI
B OTHOLLCHWUM IIPEAIIOAATACMBIX HAPYIICHUI MEKAYHAPOAHBIX KOHBEHLMI U, B LJEAOM, BCE
BOITPOCHI, TPebYIOIgIe PACCACAOBAHMS CO CTOPOHBI HEITPAABHOTO OPraHa, OCTAIOTCS B PAM-
Kax roaHomounit Meskaynapoproro Kommrera Kpacnoro Kpecra». Briocaeactsum crarbst
6(4) n (7) Verasa Meskaynapoaroro Kpacuoro Kpecra, npussitoro Ha XVIII Mesxayna-
poanon xoudeperyun Kpacroro Kpecra, cocroseievics 8 Toporro ¢ 22 mroas 1mo 8 as-
rycra 1952 r., nocranosuaa, uro MKKK «BbImoAHsIeT 3apaun, BO3AOSKEHHbIE Ha Hero JKe-
HEBCKMUMM KOHBEHLMSIMHU, ACTICTBYET C LJEAbIO OOeCIIedeHMs] TOYHOIO IIPUMEHEHWs 3THUX
KOHBEHLMI 11 IIPUHUMAET K CBEACHMIO BCE JKAAOOBI, KACAIOIMUECS IIPEAIIOAATAEMbIX HapPy-
IICHWUI TYMAHUTAPHBIX KOHBEHLMI, 4 TAKKE «CIOCOOCTBYET HEIPEPHIBHOMY COBEPIICH-
CTBOBaHMIO JKEHeBCKMX KOHBEHUMI Y PACIIPOCTPAHEHMIO 3HAHUIA O HUX>.
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[Tpouno yske 6oaee 50 aer co ans npunstus B 1949 r. JKenescknx KoH-
seHguit n moutn 30 AeT cO BpemeHM IPUHATUS AOIIOAHUTEABHBIX IIPOTOKO-
A0B K HUM. K CO’KaA€HMIO, TU TOABI XaPaKTEPU30BAAUCH POCTOM UMUCAA BO-
OPY’KEHHBIX KOHPAVMKTOB, KOTOPBIE ITPOMUCXOAMAM HA BCEX KOHTMHeHTaX.  Bo
Bcex 3TMX KoHpAMKTaX JKeHeBCKmMe KOHBEHIIMM — M OCOOEHHO cTaThs 3, 00-
mas AAs 4eThIpex KoHBeHUMI M IIpUMeHsIemast BO BPemsl BOOPY>KEHHBIX KOH-
$AMKTOB HEMEKAVHAPOAHOTO XapaKTepa, — IIPEAOCTABASIAN IIPABOBYIO 3aIlM-
Ty JKePTBAM BOVHBI, a MUMEHHO, AMIJaM, KOTOPBIE HE ITPUHUMAAW MAW IIPEKpa-
TVUAWM IPUHUMATD YIACTHE B BOCHHBIX ACTACTBUAX (paHeHble, GOABHBIEC M AMIIA,
[IOTEPIIEBIINE KOPAOACKPYIICHME, AMULA, AMUIIEHHBIE CBOOOABI IO IIPUUMHAM,
CBSI3AHHBIM C KOHQPAUKTOM, " TPAKAAHCKME Ampa). Tem He MeHee, MMEAUCH
MHOTOYUCACHHBIE HAPYIICHMS STUX AOTOBOPOB 11 OCHOBOIIOAATAIOIJUX IYMAHM-
TAPHBIX IPUHILNUIIOB, YTO IIPUBOAMAO K CTPAAAHMSIM M TMOEAM AOAEH. DTOro
MO>KHO OBIAO OBI M30e3KaTh, ecAM OBl MESKAYHAPOAHOE I'YMaHWUTapHOE IIPAaBO
YBASKAAOCH AOASKHBIM OOPa3oMm.

[To obrgemy MHEHWMIO, HAPYIIEHNUS MEKAYHAPOAHOTO TYMAHUTAPHOTO ITpa-
Ba MMEIOT MECTO HE M3-3d TOTO, YTO HEAOCTATOYHO AACKBATHBI HOPMBI 9TOTO
IIpaBa, 4, CKOpee, M3-3a OTCYTCTBUS SKEAAHWsI Y TOTOBHOCTM COOAIOAATH MX, 13-
32 OTCYTCTBMS ITPABOIPUMEHUTEABHBIX CPEACTB B 3TOW 00AaCTM ™ HeOompeae-
ASHHOCTM B OTHOLICHMM MX IIPUMEHMUMOCTM B HEKOTOPBIX OOCTOSITEABCTBAX,
HO TaKOKe M M3-32 HE3HAHMS 3TUX HOPM MOAUTUICCKUMU AUACPAMM, KOMAH-
AMPaMM, KOMOATAHTAMMU U HACEACHWUEM B IJCAOM.

Ha MeskayHapoAHOT KOHGEPEHIMNM 110 3aIUTEe SKEPTB BOMHBI, IPOXOAMB-
et B JKenese ¢ 30 asrycra mo 1 cenrsabps 1993 r., obcyrkaaAmch, B 9acTHO-
CTW, METOABL M CPEACTBA OOPHOBI ¢ HAPYILICHMSAMMU MEKAYHAPOAHOIO TYMAHVI-
TAPHOTO IIpaBa, HO HE IIPEAAATAAOCH IIPUHSITH HOBBIE AOTOBOPHBIC HOPMBL
BmecTo 3TOro B 3aKAIOYMTEABHOM 3asIBACHWUM, IMPUHATOM Ha OCHOBE KOHCEH-
cyca, KonpepeHnms moATBepAMAa «HEOOXOAMMOCTD boAee IPPEKTUBHOTO BbI-
ITOAHEHMSI ITOAOYKEHUH MEKAYHAPOAHOTO TYMAaHWUTAPHOTO ITpaBa» M obpaTm-
AACh € IIPOCBOOT K LIBEMJAPCKOMY ITPABUTEABCTBY «CO3BATH MESKITPABUTEABCT-
BEHHYIO IPYIIIY 3KCIEPTOB C HEOTPAHMICHHBIM KOAMIECTBOM YACHOB AASL PAC-
CMOTPEHMsI ITPAKTUIECKUX MEP IO AOCTMKEHMIO IMOAHOTO YBASKEHMSI 3TOTO
IpaBa M COOAIOACHMS €rO IIOAOYKEHMI, a TAKJKE ITOATOTOBUTH AOKAZA AAS
IIPEACTABACHUSI TOCYAAPCTBAM W IHPeACTOsIert MesKAyHApOAHOV KOHQepeH-
ygmn Kpacnoro Kpecra n Kpacnoro IToaymecsia»3.

C a10it LeAplo MesKIIpaBuTeAbCTBEHHASI TPYIINIA 3KCIEPTOB IO 3aIUTe
>KepTB BOMHBL cobpasach B JKenese B stuBape 1995 . u mpuusaa psp pexo-
MEHAALMT, HAITPABACHHBIX Ha MOBBIIICHUE YBAYKEHUI K MESKAYHAPOAHOMY TY-
MaHWUTAPHOMY IIPABY, B YACTHOCTW, ITOCPEACTBOM IIPUHSITMSI IIPEBEHTUBHBIX

3 Mesxaynapoanas xoudepeHyms 1o samgure >KeprTs BoiiHbl, sKenesa, 30 aprycra —
1 centsabps 1993 ropa. 3akarounressHoe sasBacHue. Aok. OOH A/48/742, 8 aexabps
1993 r., Tlpusoskenne.
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MeP, KOTOPbhIE AOAKHBI OOecIIednTh 6oAee ITOAHYIO OCBEAOMAEHHOCTh O HOP-
Max 3Toro mpasa 1 bosee 3QPEKTUBHOE UX CODAIOACHME.

B Pexomenpanmm Il mesKmpaBuTeAbCTBEHHOV TPYIIIBI 3KCIEPTOB MesKAYHAPOAHOMY
Komwurery mpeasaraeTcs «IIOATOTOBUTH, IIPU COACVACTBUM CHELUAAUCTOB B obaacTu
MITI [MesKAYHAPOAHOTO I'YMAHUTAPHOTO IPABa] , IPEACTABASIIOIINUX PA3AMIHBIC TeOrpa-
druecKMe PEernMoHsl W pasHble ITPABOBBIE CUCTEMBI, a TAKJKe P yYaCTUMU KOHCYABTAH-
TOB OT IPABUTEABCTB W MEKAYHAPOAHBIX OPraHM3almii AOKAaA OO OOBIMHBIX HOpMAax
MITI, TpUMEHUMBIX B BOOPY’KEHHBIX KOHPAUKTAX MEYKAYHAPOAHOTO 1 HEMEKAYHAPOA-
HOTO XapaKkTepa, a TaKyKe PaCIPOCTPAHUTDH ITOT AOKAAA CPEAM TOCYAAPCTB W KOMIIE-
TEHTHBIX MEKAYHAPOAHBIX OpraHm3anmin*.

B aexabpe 1995 r. XXVI Mesxkaynapoanas xoudepenyms Kpactoro Kpecra
n Kpacroro IToaymecsana yreepanaa 3Ty PeKOMEHAALMIO M OPULMAABHO IIOPY-
apaa MKKK moArotoBnts A0kAaA 06 OOBIMHBIX HOPMAX MESKAYHAPOAHOTO IyMa-
HUTAPHOIO IIPaBa, MPUMEHIEMOTO BO BPeMs MEKAVHAPOAHDBIX M HEMESKAYHA-
POAHBIX BOOPY>KEHHBIX KOHGAMKTOBS. Hacrosmas pabora sABagercsa pesyabra-
TOM TACCACAOBAHWI, ITPOBEAEHHOTO BO MUCIIOAHEHWME AAHHOTO IOPYYEHMUSL.

Lleap mccaepoBanma

MeskAyHAPOAHOE TYMAHUTAPHOE AOTOBOPHOE ITPABO SIBASIETCS XOPOIIO Pa3BU-
TBIM CBOAOM HOPM 7 OXBATBIBACT CAMBIC PA3HBIC ACIIEKTHI BEACHWS BOCHHBIX
ACTICTBUA, IIPEAOCTABASLS 3AIUTY JKEPTBAM BOVIHBI 11 YCTAHABAMBASI OrpaHmde-
HIMS Ha METOABI M CPEACTBA BeaeHMs BOVHbL Jersipe JKeHeBckme KOHBEHLMM
1949 r. n AomoaHnTeAbHBIE IIPOTOKOABL K HMM 1977 T. obecrednBaroT HaAu-
dpie BCECTOPOHHETO PEKMMA 3AIGUTHL AMI], KOTOPBIE HE IIPUHMUMAIOT MAM IIpe-
KPaTMAM IIPUHUMATD y4acTHEe B BOOPY>KEHHOM KOHPAMKTE. Peraamenranms
METOAOB M CPEACTB BEACHMSI BOCHHBIX ACCTBUIL B AOTOBOPHOM IIPaBe BOCXO-
ant K Caxr-Tlerepbyprekon pAexaapaumm 1868 1., aarckmm KoHBeHLMSIM
1899 m 1907 rr. u >Kenesckomy nporokoay 1925 r. o sampemjennn mpume-
Hennst 1a3oB. CpeAnr ITOCAGAHMX AOKYMEHTOB, B KOTOPBIX PACCMATPUBAIOTCS
3Tn Bompocs!, KoHBeHIMs 0 6nosormaeckom opyskmn 1972 1., AomoaHnTteAs-
Hble TpoTokoAabl 1977 1., Kousergnsa 1980 r. 0 KOHKpPETHBIX BMAAX OOBIYHO-
ro opyxust n e€ 1sirh [Iporoxkoaos, Konsengnsa 1993 r. o xmmngeckom opy-

4 Berpeya MESKIIPaBUTEABCTBEHHON IPYIIIBI SKCIEPTOB IO 3alJUTE SKEPTB BOMHbL. JKeHesa,
23—27 susapst 1995 1. Pexomenpayms 1. Mexdynapodnvui sxyprar Kpacrozo Kpecma,
Ne 8, 1996 r., c. 84.

5 XXVI Meskayraposras xoudepernms Kpacrnoro Kpecra m Kpacuoro IToaymecsa, JKe-
HeBa, 3—7 aexabps 1995 1. Pesoatoymsa 1. MesxayHApOAHOE TYMaHUTapHOE MPABO: OT
mpaBa K AeMCTBMIO. OTYET O AEATEABHOCTM IO BBIIOAHEHMIO PerleHuit MeskAyHapoAHO
KOHPEPEHUMNM IO 3a1guTe >KEePTB BOWHDI, Mexdyrapodnwvii xyprar Kpacrnozo Kpecma,

Ne 8, 1996 r., c. 58.
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sk 1 OrraBekas KoHBeHUms 1997 1., sampelgaroras IIPOTHMBOIICXOTHBIE M-
HBL. 3alguTa KYABTYPHBIX LIEHHOCTE! B CAyYae BOOPY’KEHHOIO KOH(MAMKTA I10-
ApobHO peryanpyercs l'aarckoit kousenyment 1954 1. n eé ayms [Tporokoaa-
M. CratyT MesKAyHAPOAHOTO YTOAOBHOTO CyAQ, mpuHsaThid B 1998 r., coaep-
SKUT IEPEICHb BOCHHBIX ITPECTYIIACHNU, OATIAAAIOIIUX TI0A €TO IOPUCAMKIWMIO.

Cy1eCcTBYIOT, OAHAKO, ABA CEPHE3HBIX IIPEILITCTBIS AAST IIPUMEHEHMS STUX
AOTOBOPOB K COBPEMEHHBIM BOOPYKEHHBIM KOHPAMKTAM. BO-11€pBBIX, AOTOBO-
PBI IIPUMEHSIIOTCSI TOABKO B OTHOIICHUNM TOCYAAPCTB, KOTOPBIC MX PaTUPuIm-
poBaan. DTO O3HAYACT, YTO PA3HBIC AOTOBOPBI MESKAVHAPOAHOIO TyMaHWUTAP-
HOTO ITpaBa IPUMEHSIOTCS K PA3AMIHBIM BOOPYSKEHHBIM KOH(PAMKTAM B 3aBU-
CMMOCTH OT TOTO, KAKME M3 3TUX AOTOBOPOB PATUPULMPOBAAO TO MAM MHOE
BTSHYTOE B KOH(AUKT rocyAapcTBo. [ ecam modrm Bce rocypapersa patndu-
guposaan dersipe JKenesckne xouBeHIMM 1949 1., AOMOAHWUTEABHBIN ITPOTO-
koA | moka eré He SABASIETCS YHMBEPCAABHBIM AOKyMeHTOM. [Tockoapky ITpo-
TOKOA IIPUMEHSIETCS TOABKO B OTHOLICHMSIX MEKAY CTOPOHAMM B KOHQDAMKTE,
KOTOpBIe paTnduUmUpoBasn ero, 3PQPeKTUBHOCTh ITOTO COTAAILICHMS CETOAHS
OIPaHMYECHHA, IIOTOMY YTO HECKOABKO TOCYAAPCTB, KOTOPBIE CTAAM YYaCTHMKA-
MM MESKAVHAPOAHBIX BOOPY>KEHHBIX KOHQAUKTOB, HE SIBASIFOTCSI €TO CTOPOHA-
M. AHAAOTMYHBIM 00pa3om OOCTOST Aeaa 1 ¢ AOIOAHUTEABHBIM IIPOTOKOAOM
I, KOTOPBIN IPUMEHSETCS TOABKO K BOOPY>KEHHDBIM KOHPAMKTAM, IIPOMUCKOAS-
IJUM Ha TEPPUTOPUM TOCYAAPCTBA, KOTOpoe ero paruduumposaro. M xors
okoao 150 rocyaapers patuduumposasn 3tot [IpoTOKOA, HEKOTOpBIE CTPAHDL,
TA€ IIPOTEKAIOT BOOPY’KEHHbBIE KOH(PAMKTBI HEMEKAYHAPOAHOTO XapaKTepa,
3TOTO HE CACAAAU. B 3TMX HEMESKAYHAPOAHBIX BOOPY>KEHHBIX KOHPAMKTAX CTA-
Thsl 3, obmjast Al 4eThIpEX JKEeHEeBCKMX KOHBEHIIMI, YaCTO OCTAETCSI €AMHCT-
BEHHBIM ITPUMEHMUMBIM AOTOBOPHBIM ITOAOYKCHUEM.

Bo-Bropsix, HeCMOTpsI Ha 3TO GOraTCTBO HOPM AOTOBOPHOTO ITPaBa, Peraa-
MeHTanMs: OOABIION 9acTi COBPEMEHHBIX BOOPYSKEHHBIX KOH(DAMKTOB paspa-
GoraHa HEAOCTATOYHO IMOAPOOHO. OCHOBHOWM IIPUIMHONM TAKOTO IOAOYKCHWS
AeA SIBAJeTCS TOT (PaKT, 9TO DOABIIMHCTBO IIPOMUCXOASINMUX B HACTOALJEE Bpe-
MsI KOHQAMKTOB SIBASIFOTCSI HEMEYKAYHAPOAHBIMI U PETYAMPYIOTCS TOPA3A0
MEHBIIIM IUCAOM AOTOBOPHBIX HOPM, HESKEAM MEKAYVHAPOAHBIC BOOPYIKEH-
HBIe KOH(AUKTBI, XOTSI KOAMYECTBO IEpBbIX BcE Bozpacraer. Paxrmyeckn,
TOABKO HECKOABKO AOTOBOPOB IPUMEHSIIOTCS K BOOPY’KEHHBIM KOH(PAMKTAM
HEME>KAVHAPOAHOTO xapakrepa. D10 KOHBEHIMSI O KOHKPETHBIX BMAAX OOBIU-
HOTO Opyskms ¢ mompaskamu, Craryr MeskAyHApOAHOTO yroaoBHOTO cyaa, Ot-
TABCKAsl KOHBEHLMSI, 3aITPeIJaronjas IIPOTUBOIIEXOTHRIC MUHBI, KOHBeHIMs O
XMMUIECKOM OPY>KMI, ['aarcKas KOHBEHLMS O 3aIJUTe KYABTYPHBIX LJeHHOCTEM
n e€ Broporl mpoTOKOA, a TaKsKe, KaK yyKe TOBOPMAOCH, AOIOAHMTEABHBIN
mmporokoa Il m crates 3, obmas aas dersipéx JKeHeBckmx KoHBeHUMA. [ xo-
TS 0bIyas CTaThsl 3 MMEeT OrPOMHOE 3HAYCHME, OHA AAET TOABKO DACMEHTAP-
HbBIE MUHMMAABHBIE CTAHAAPTBI, He pas3pabaTbiBas MX MOAPOOHO. AoroaHm-
TEABHBIN ITpoTOKOA 11 XOpoIo AomoaHseT o0IyyIo cTaThIO 3, HO BCE JKE OH He
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COACPIKUT TaKMUX HMOAPOOHBIX HOPM, KOTOPBIC PETYAMPYIOT MESKAVHAPOAHBIC
BOOPY>KEHHBIE KOHQPAMKTEL 1 KOTOPBIE COACPIKATCSA B AOIIOAHUTEABHOM ITPO-
Toxoae 1.

B AomoanurteapHom mporoxoae Il Bcero amimp 15 ocHOBHBIX cTaTeil, a B
Aonoarnreabrom mporoxoae I ux 6oaee 80. Mosker ObiTh, 31 UUpPH U He
OYCHb Ba’KHBI, HO, TeM HE MEHee, OHW ITOKA3bIBAIOT, YTO B PETAAMEHTALIMN
MESKAVHAPOAHBIX Y HEMEKAVHAPOAHBIX BOOPY>KEHHBIX KOH(QAUKTOB CYLIECT-
BYeT 3HAUMTEABHAs PasHMIJA, W AAS IIOCAGAHUX B AOTOBOPHOM ITpaBe HEAOCTa-
TOYHO HOPM, OIPEACACHMI, AeTareit n Tpebosanwmit. TakoBa cuTyanms, XOTs
OOABIIMHCTBO COBPEMEHHBIX BOOPY’KEHHBIX KOH(PAMKTOB HOCHUT HEMESKAYHA-
POAHBIV XapakTep.

ToBop: 6oaee KOHKpeTHO, AOMOAHUTEABHDIV IPOTOKOA 1l coaepskuT TOAD-
KO CaMble DACMEHTAPHBIC IIPABMUAQ BEACHMsI BOCHHBIX AeicTBuil. Crares 13
mpeAycmaTpuBaeT: «I'paskpaHcKOe HaceAeHME KaK TAKOBOE, 4 TAKIKE OTACAD-
HBIe TPAKAAHCKME AMLJA HE AOASKHBI SABAATBCA OOBEKTOM HAIIAACHWUS .. €CAU
" AO TeX IOp, IIOKA OHWM He IPUHUMAIOT HEIIOCPEACTBEHHOTIO YJaCTHSA B BOCH-
HBIX ACVCTBUsIX>». OAHAKO B OTAMYME OT AOHMOAHUTEABHOrO Ipotokoaa 1 Ao-
HOAHWUTEABHBIN ITPOTOKOA II He coAep>KUT KOHKPETHBIX HOPM U OIIPEACACHWMIL,
KaCAIOIIMXCS IPUHUMUIIOB IIPOBEACHMS PABAUINSI Y COPA3MEPHOCT.

3APaBbIVl CMBICA ITOACKA3BIBACT, YTO TAKWE HOPMBL W OTPAHWUYCHWUS, KOTO-
pble OHM HAaAaraloT Ha METOABI BEACHWS BOVWHBI, AOASKHBI B PAaBHOWM CTEIIEHMU
IPUMEHATBCS KaK B MEKAVHAPOAHBIX, TAK U HEMEKAVHAPOAHDBIX BOOPYIKEH-
HbIX KOHQAMKTax. Tor dgaxr, uro B 2001 r. KoHBeHIMS O KOHKPETHBIX BUAAX
OBBIMHOTO OPYsKMsI OBIAA AOTIOAHEHA C TeM, YTOOBI €€ AEVCTBUE PaACIpOCTpa-
HSAOCh Ha HEMEKAYVHAPOAHBIE BOOPYKEHHbBIE KOHQAMKTLI, YKA3bIBACT HA BCE
GoAbIllee ITPU3HAHME TAKOWM TOUKM 3PEHMUST MESKAVHAPOAHBIM COODIIIECTBOM.

B AaHHOM WMCCACAOBAHMM IIPUBOASITCS CBUACTEABCTBA TOTO, UTO MHOTME
HOPMBI OOBIYHOTO MEKAVHAPOAHOTO IIPaBa IPUMEHSIOTCS KaK B MEKAYHAPOA-
HBIX, TaK Y B HEMEKAYHAPOAHBIX BOOPYKEHHBIX KOHPAMUKTAX, M ITOKA3aHO, AO
KaKOW CTeIIeHM TOCYAAPCTBA HA IIPAKTUKE MAYT AAABIIE IIPEAIIMCAHWUI CyIye-
CTBYIOIJErO AOTOBOPHOIO IIPaBa M PACIIUPSIOT HOPMBI, IPUMEHWUMEIC K He-
MESKAVHAPOAHBIM BOOPY’KEHHBIM KOHPAMKTAM. B qacTHOCTHM, IIpobeAsl B per-
AAMEHTALMM BEACHWMS BOCHHBIX ACWCTBMI B AomoanwuTtesbHOM mporoxoae I
OBIAM B 3HAUUTEABHOW CTEIIEHWM 3aIIOAHEHBI ITPAKTUKOV TOCYAAPCTB, YTO IIPU-
BEAO K CO3AAHMIO HOPM, CYIIECTBYIOLJMX IIAPAAACABHO C HOpMamu AOMOAHN-
TEABHOTO IIPOTOKOAQ [, HO IMpMMEHAEMBIX B KadecTBe ODBIYHOIO IIpaBa K He-
MESKAYHAPOAHBIM BOOPY’KEHHBIM KOHPAUKTAM.

[Toaromy 3HAaHME HOPM OOBIMHOTO MEKAVHAPOAHOIO IIPABa IIOAC3HO AAS
MHOTVX U3 TeX, 9bsl ACATEADHOCTH CBS3aHA C IIPUMEHEHMUEM MESKAVHAPOAHOTO
TYMaHUTAPHOTO IIPaBa, ¢ PACIPOCTPAHCHMEM 3HAHWUI O HEM, C IIPaBOIPUME-
HUTEABHON IIPAKTUKOW, T.€. AAS OPTaHOB TOCYAQPCTBEHHOW BAACTW, CMAOBBIX
BEAOMCTB, MEKAVHAPOAHBIX OPraHM3aIUi, COCTABHBIX dacTell MesKAyHapOA-
Horo ApmoxkeHnst Kpacnoro Kpecra n Kpacuoro IToaymecsana mn Hermpasurteas-
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CTBEHHBIX OpraHmsanmil. VccaepoBaHME MO OOBIIHOMY MESKAVHAPOAHOMY Ty-
MAaHUTAPHOMY IIPaBy MOXKET CIIOCOOCTBOBATD M YCTPAHEHMIO HESCHBIX MOMEH-
TOB ¥ TIOBOAOB AASI CIIOPOB, KOTOPBIE ITPUCYINM CAMOMY IIOHSTHUIO OOBIYHOTO
MESKAVHAPOAHOTO IPaBa.

3HaHMe HOPM OOBITHOIO MESKAYHAPOAHOTO IIPaBa MOSKET TAKXKe IOTpebo-
BATBCS B LJCAOM PSIAC CUTYaUMil, TA€ HEOOXOAMMO ITPUMEHEHWME 3TOTO ITpaBa.
D10 0COOEHHO Ba’KHO AAS PabOTBI CYAOB M MESKAVHAPOAHBIX OPraHM3aLIMIL.
AecTBUTEABHO, CYAAM YACTO IIPUXOAMUTCSI IPUMEHSITh OOBITHOE MESKAYHAPOA-
Hoe mpaBo. Tak, Hanpumep, MPOUCXOAUT B MeSKAYHAPOAHOM YTOAOBHOM TpPWM-
6yHase o OprBurert FOrocaasmn, KOTOPBIN B COOTBETCTBUM CO CTAThEM 3 CBO-
ero Ycrasa 0bAaAQeT IOPUCAMKILME! B OTHOIICHMNM HAPYIICHUI 3aKOHOB U
obbryaes BovHEL [Toaromy TpnbOyHAAY IPUXOAMAOCH OIIPEACAATD, OBIAM AW OII-
PeAeACHHBIE HapPYIIEHWUI MEKAYHAPOAHOTO I'YMAHWUTAPHOTO IIpaBa HAPYIIEHU-
SIMM B COOTBETCTBUM C OOBIIHBIM MEKAVHAPOAHBIM ITPABOM, B OTHOIIEHUN KO-
Topeix TpubyHasa obaapaer ropucamnxynein. Kpome toro, BO MHOIMX cTpaHax
OOBITHOE MESKAYHAPOAHOE IIPABO SIBASICTCSI MCTOYHMKOM HALMOHAABHOTO ITpa-
Bad M MOJKET IIPUMEHATHCS HAMOHAABHBIMU CYAaMM, KOTOPBIE HA €r0 OCHOBA-
HMU MOTYT BBIHOCUTD permneHnsd. OObIYHOEe MESKAYHAPOAHOE IIPABO BayKHO U
AASL PAbOTBI MESKAVHAPOAHBIX OPraHM3alMi, MOCKOABKY, KaK ITPABUAO, ITPEA-
cTaBaseT coboV IPaBo, 0bs3aTEABHOE AAST CODAFOACHTIST BCEMM TOCYAAPCTBAMU —
YACHAMMN.

0O6AacTh MCCACAOBAHAS

[Tepes mccaepOBATEASIMU HE CTOSIAA 33aAQ9a OIIPEACAUTH OOBIYHBIV XapaKTep
Ka’KAOPL AOTOBOPHO? HOPMBI MESKAYHAPOAHOTO TYMAHWUTAPHOTO IpaBa M IIO-
3TOMY OHM HE BCETAA IPUACPSKUBAAUCH CTPYKTYPHI CYIJECTBYIOIIMUX AOTOBO-
POB. 3apaua MCCACAOBAHMSI, CKOPEE, 3aKAIOYAAACh B TOM, UTOOBI IIPOAHAAM3M-
POBATH T€ WAV MHBIE BOIIPOCHI M YCTAHOBUTH, KAKME HOPMBI OOBIIHOTO MESK-
AYHAPOAHOTO IIPaBa MOYKHO BBIBECTM HA OCHOBE IPAKTMKM TOCYAAPCTB B OT-
HOLICHMM 3TWUX BOIPOCOB. [1OCKOABKY BBIOPAHHBIN ITOAXOA HE ITPEAITOAATAA
AHAAM3a KAYKAOTO AOTOBOPHOTO ITOAOYKEHMSI C IJEABIO YCTAHOBACHMSI, SIBASICTCSI
AV OHO OOBIMHBIM WMAM HET, HEAB3SI ACAATH BBIBOA, UTO KaKasl-TO AOTOBOPHAsI
HOpPMa HE SIBASICTCSI OOBIYHOVL TOABKO ITOTOMY, YTO OHA HE YIIOMMHACTCS KAk
TAKOBAsI B AAHHOM MCCACAOBAHMU. B CBS3M € 3TMM BaSKHO OTMETUTbH, UTO 3HA-
quTEeAbHOE OOABIIMHCTBO rToAoykeHnH JKenesckmx KoHBeHMi 1949 1., BRATO-
4ast ODILYYIO CTATBIO 3, CYUTAIOTCS OOBIYHBIM IIPABOM, M ITO JKE CIIPABEAAMBO
B orHomreHnn ['aarckoro moaoskerms 1907 1. (em. mHmske). Boaee Toro, mpm-
HMMAsT BO BHMMAaHME TOT (akT, 9ro JKeHEeBCKMe KOHBEHIMM OBIAM K HACTOSI-
jeMy Bpemenu patudunmpoBansl 192 rocypapcrsamn, OHU SBASTIOTCs 00s13a-
TEABHBIMM ITOYTH AAST BCEX TOCYAAPCTB B KaUeCTBE AOTOBOPHOTO ITPABA.

BpIAO pelreHO He MCCACAOBATH OOBIYHOE IIPABO, IIPUMEHSIEMOE K MOPCKOM
BOVIHE, ITOCKOABKY ITOAOSKEHWMSI 3TOM 00AACTM IIpaBa OBIAM HEAABHO CEPHEZHO



B6edenue xli

IIePECMOTPEHBL M TIOATBEPSKACHBI B PyroBoacTBe CaH-Pemo o MeKAYHAPOA-
HOMY IIPaBy, IIPUMEHUMOMY K BOOPY>KEHHBIM KOHPAMKTaM Ha mopeb. Obigne
HOPMBI, coAepsKaiguecst B PyKoBoACTBe, OBbIAM, TEM HE MEHee, COYTEHBI ITOAC3-
HBIMI AASL OLJCHKWM OOBIYHOWM IIPUPOABI IIPABUA, KOTOPBIE ITPUMEHSIIOTCSI KO
BCEM TMIIAM BOECHHBIX ACVICTBUIA.

Lleablit psia Tem He MOT OBITH PaspaboTaH AOCTATOYHO IIOAPOOGHO, ITOODI
WX MOJKHO OBIAO BKAIOYMUTH B AAHHOE WM3AAHME, HO, BO3MOSKHO, OHM OyAyT
BKAIOUEHBI ITPU AAABHEVIIIEN AOpaboTKe marepuasa nccaeposanms. K atum te-
MaMm OTHOCATCSI, B YaCTHOCTWM, OroBOpKa Maprenca, ompepeseHne Aniy 1 00b-
€KTOB, HAXOAAINMXCSA IOA 3aIUTON, U TPasKAAHCKas 0bOpOHA.

Tam, rAe 3TO YMECTHO, B MCCACAOBAHVE ObIAA BKAIOYEHA ITPAKTUKA, COOT-
BETCTBYIOLJA MEKAYHAPOAHOMY IIPaBy IIPaB YEAOBEKA. DTO OBIAO CACAAHO,
IIOTOMY 4TO MEKAYHAPOAHOE ITPAaBO IIPAaB YEAOBEKA ITPOAOAYKAET IPUMEHATD-
Cs1 BO BPeMsI BOOPYSKEHHBIX KOHPAMKTOB, KaK 3TO YETKO OIPEACASICTCS B Ca-
MMX AOTOBOPaxX IIO IIPaBamM YEAOBEKa, XOTS OT HEKOTOPBIX €rO IMOAOKEHMV
PV OIIPEACAEHHBIX YCAOBUAX AOIYCKAIOTCS OTCTYIIACHMS BO BPEMs UPE3BBI-
YaMHBIX cuTyaymit. ToT pakT, 9TO IPaBO IIPaB YCAOBEKA IIPOAOASKACT IIPUME-
HATBCS BO BPeMS BOOPYKEHHBIX KOH(PAMKTOB, OBIA HEOAHOKPATHO HMOATBEPIK-
AEH VIPESKACHHBIMIU B PAMKAX AOTOBOPOB OPTaHAMM, KOTOPbIE ITPOAHAAUIUPO-
BAAWM ACTACTBMS TOCYAAPCTB, B TOM 9MUCAC W BO BPeMs BOOPY’KEHHBIX KOHQAUK-
TOB, 1 MeSKAYHAPOAHBIM cyAom (cMm. BerTyraeHMe K raaBe 32). OaHaxko aAaH-
HOC WCCACAOBAHME HE CTABUT Iepep CODOM 3apaunm AATh OLEHKY OOBIYHOIO
IIpaBa IIPaB YeAOBEKA, OHO OBIAO BKAIOYEHO AASL TOTO, YTOOBI ITOATBEPAUTD, K-
permTh M PasbsACHUTD aHAAOTUYHBIE ITPUHIMIIBI MEYKAYHAPOAHOTO I'yMaHUTaP-
Horo mpasa. Kpome TOro, ocraBasich pasHbIMM OTPACAIMU MEKAYHAPOAHOTO
IIpaBa, IIPaBo IIPaB YEAOBEKA U MEKAYVHAPOAHOE I'YMaHUTAPHOE IIPABO CAMBIM
HEIIOCPEACTBEHHBIM OOPA30M OKAa3bIBAAW 1 OKA3BIBAIOT BAWMSIHUE APYT HA APY-
ra, ¥ IIPOUCXOAUT 3TO B CMAY TPEX OCHOBHBIX IIPMYMH. BO-IIepBbIX, OLleHKa CO-
OAIOACHMSI TIPAB YEAOBEKA MHOTAA TPeOYeT OIPEACAUTSD, YBAYKACTCS A MAW Ha-
PYLIAETCI MESKAVHAPOAHOE TyMaHWUTapHOe IpaBo. Hamprmmep, mepsl, mpuum-
Maempble BO Bpemsl YPEe3BbI4AVIHOIO IIOAOXKeHW, OYAYT HEe3aKOHHBIMU B COOT-
BETCTBMWM C ITPABOM IIPAB YCAOBEKA, €CAM, CPEAM ITPOYEro, OHM HAPYLIAIOT
MESKAVHAPOAHOE TYMaHUTAapHOE IIpaso’. V1 Hao0OpOT, MEKAYHAPOAHOE Iyma-
HUTAPHOE IIPABO COACPIKUT IMOHATUS, AAS TOAKOBAHMS KOTOPBIX HEODXOAMMO
0bPaTUTBCSL K IPaBy IIPAB YCAOBEKA, HAIIPUMED, TIOAOYKEHME O TOM, 4TO HU-
KTO HE MOJKET OBITh OCY>KACH MHA4e KaK IO PEIICHMIO, BLIHeCCHHOMY «HaA-

6 Pyxosopctso Can-Pemo.

7 Crartbs 4 Me>KAYHAPOAHOTO TMaKTa O IPayKAAHCKMX ¥ MOAMTMYECKUX MPaBax, cTaThs 15
EBporeiickoit KOHBEHIIMIM O IIPaBax 4eAOBeKa M CTaThst 27 AMEPUKAHCKOM KOHBEHLUN O
[PaBaX YEAOBEKA YTBEPSKAAIOT, 9TO MEPHI, IPUHUMAEMBIE TOCYAAPCTBAM B OTCTYIIACHWE
OT CBOMX OOSI3aTEABCTB, HE AOAYKHBI OBITH «HECOBMECTMMBIMM C MX APYIMMM O0sI3aTeAB-
CTBAMU IO MEKAYHAPOAHOMY IPaBy..»>. AQprKaHCKas XapTus IMpaB YeAOBEKA W HaPOAOB
HE AOITYCKAeT OTCTYIIACHUI.
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ASIKAIGUM O0Pa3OM YIPEIKACHHBIM CYAOM, ITPYM HAAMYUI CYACOHBIX TAPAHTM,
IIPU3HAHHBIX HEOOXOAMMBIMI»S. BO-BTOPBIX, ITOAOSKEHMSI, TOAOOHBIE TEM, KO-
TOPBIE COACPIKATCS B IIPABE IIPAB YCAOBEKA, MOSKHO OOHAPYSKUTh B MEIKAVHA-
POAHOM TYMaHUTAPHOM IIPABE, HAIIPUMED, CTaThs 75 AOMOAHUTEABHOTO IIPO-
toroaa | m craren 4 n 6 AomoaHnteapHOro mpororosa I, a moaoskenms, mo-
AOOHDIE TeM, KOTOPBIE COACPYKATCS B IYMAHUTAPHOM IIPaBE, MOSKHO HAWATH B
IIpaBe IIPaB YeAOBEKa, HAIIPUMED, IIOAOSKEHMS O ACTsIX-coaparax B KoHsBeHmMmM
o mpaBax pebénra u [Tporoxoase K Hel, KacaroIeMCsl YIACTUS ACTEV B BOOPY-
SKEHHBIX KOHPAMKTAX. B-Tperpnx, 9T0 0COOGEHHO BasKHO, CYIJECTBYEeT OOIIm]p-
Hasl HPAKTUKA TOCYAAPCTB U MEKAVHAPOAHBIX OPraHM3anuii, OOBICHSION]as
AEVICTBIMS TOCYAAPCTB BO BpPEMSI BOOPY>KEHHBIX KOHQPAMKTOB C TOUKM 3PEHMS
IIpaBa IIpaB 4eAOBEKa’.

OueHka OOBIYHOTO MESKAYHAPOAHOTO IIpaBa

Craryr MesKAYHApOAHOTO CyAa OIMCHIBACT OOBIYHOE MEKAVHAPOAHOE IIPABO
KaK BCEOOIYYIO IIPAKTUKY, IPU3HAHHYIO B KadecTse IpaBoBoit HOpmbIl0. Obmge-
IIPU3HAHHO, YTO AASI CYIJECTBOBAHMSI HOPMBI OOBIIHOTO MESKAYHAPOAHOTO IIpa-
Ba HEOOXOAMMBI ABd DAEMEHTA, & MMEHHO, IPAKTUKA TOCYAAPCTB (Usis) m Bepa
B TO, 9TO TAKasl IPAKTUKA HEOOXOAMMA, 3aIpEljeHa MAW PaspellieHa, B 3aBIUCH-
MOCTW OT IIPUPOABL HOPMBI, B COOTBETCTBUM ¢ 1ipaBom (opinio juris sive neces-
sitatis). Kax MeKAYHAPOAHDIV CyA IOCTAHOBUA B AeA€ O KOHTMHEHTAABHOM
meapde: «He Tpebyer pokazaTeAbcTB TOT (aKT, YTO HOPMBI MEKAYHAPOAHOTO
OOBIYHOTO ITpaBa CACAYET MCKATh, IIPEKAY BCETO, B CYIIECTBYIOLJEH IIPAKTUKE U
opinio juris rocyAapcts»1l. O TOYHOM 3HAYEHUM W COACPIKAHMM ITUX ABYX DAC-
MEHTOB VIEHBIC HAITUCAAW MHOTO. I OAXOA, IIPUHATHIVI B AAHHOM MCCACAOBAHUM
AASL OIIPEACACHVASI TOTO, CYLJECTBYET A HOPMA ODILJEero ODLIYHOIO ITpaBa, SIBAS-
©TCsT KAACCHMIECKUM U MBAOYKEH MESKAYHAPOAHBIM CYAOM B IJEAOM PSIAC ACA, B
YACTHOCTM B ACAAX O KOHTMHEHTAABHOM Ineabdpe CeBepHOro mopsll.

Ipaxmuxa 20cydapcmb

ITpn oleHKe IMPaKTUKW TOCYAAPCTB HEOOXOAMMO PacCMaTpPUBATH ABA OTACAD-
HBIX BOITPOCA: OITPEACACHWME TOW IPAKTUKM, KOTOPAS CIIOCOOCTBYET CO3AAHMIO
OOBIYHOTO MEKAVHAPOAHOIO IIpaBa, M OLEHKA TOTO, YCTAHABAMBACT AWM 3Ta
IPAKTUKA HOPMY OOBITHOTO MEKAYHAPOAHOTO IIpaBa.

8 O6was crarba 3(1)(d) JKenescxux xonsenymii 1949 r.

9 CMm., B 4aCTHOCTH, TAABY 32 06 OCHOBHBIX FAPAHTMUSIX.

10 Craryr Meskaynapoasoro cyaa, crarba 38(1) (b).

11 1CJ, Continental Shelf case (Libyan Arab Jamabiriya v. Malta), Judgement, 3 June 1985,
ICJ] Reports 1985, pp. 29—30, § 27.

12 1CJ, North Sea Continental Shelf cases, Judgement, 20 February 1969, IC] Reports 1969,
p. 3.
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Brr6op mpakTuKM rocyAapcTs

[TpaxkTnka, mEGOpPMALNMI O KOTOPOW COOMPAAACh AAS LIEACT AAHHOTO MCCACAO-
BaHWMSI M KOTOpast 0600IgaeTcss BO BTOPOM TOME, BbIOMPAAACh HA OCHOBAHMM
CAEAVIOIUX KPUTEPUEB:

(i) Kak ¢usmueckue, Tak u BepbaAbHBIE AKTHI TOCYAAPCTB COCTABASIIOT
MPAKTUKY, KOTOPAsI CIIOCOOCTBYET CO3AAHMIO ODBIYHOTO MEKAYHAPOAHOTO ITpa-
Ba. K dusmyeckmm akram OTHOCATCS, HAIIPUMEP, MOBEACHME Ha IoAe 60,
IIPUMEHEHME OITPEACAEHHBIX BUAOB OPY>KMsI M obpaljeHne ¢ Pa3AMIHBIMU Ka-
Teropusamu Anij. BepbasbHasl MpaKTHMKa BKAIOYAET BOCHHBIC YCTABBI M HACTAB-
ACHWS, HAMOHAADHOE 3aKOHOAATEABCTBO, HALIMOHAABHOE ITPELCACHTHOE IIpa-
BO, MHCTPYKUMUM BOOPYKEHHBIM CUAAM ¥ CHMAAM OE30IMACHOCTM, CBOAKWM KO-
MAHAOBAHWS BO BPeMsI BOVHBI, AUIIAOMATHUYCCKIE IIPOTECTHI, MHEHMI OPUIIM-
AABHBIX IOPUAMYECKMUX COBETHUKOB, KOMMEHTAPUM K ITPOEKTAM COTAAIICHWMIL,
IIPEAAATaeMbIe ITPABUTEABCTBAMM, ITPABUTEABCTBEHHbBIE PELIEHMs U ITOCTAHOB-
ACHWS, CYAOTOBOPEHME B MEKAVHAPOAHBIX CYAAX, 3agBACHUSI B MESKAYHAPOA-
HBIX OPraHM3aUMUIX W Ha MEKAVHAPOAHBIX KOHPEPEHUMAX M IO3ULINUS ITPaBU-
TEABCTBA B OTHOLIEHWUM PE3OAIOLMI MEKAYVHAPOAHBIX OPraHM3ALIMIA.

[Toaxoa, 3aKAIOYAIOIOUIACSA B PACCMOTPEHMM KaK PUSMYIECKMUX, TaK W Bep-
GaABHBIX AKTOB B Ka4eCTBE ITPAKTUKM, COOTBETCTBYET ITOAXOAY, IIPUHSITOMY Be-
AVIOVMIM OpPTaHAMM B ODAACTY MESKAVHAPOAHOTO IIpaBa M CAMUMM TOCYAAPCT-
Bami. Me>KAYHAPOAHBIN CyA paccmarpuBas OPuIIMAABHBIC 3asBACHMS B Kade-
CTBE IMPAKTUKWU TOCYAAPCTB B IJEAOM PSIAE ACA, B TOM UMCAE B AeAaX O PBIOO-
AroBeTBel3, B Aeae 0 Hukaparyal4 m peae o mpoekre [abunkoBo-Happsmaporr!s.

13 1CJ, Fisheries Jurisdiction case (United Kingdom v. Iceland), Joint separate opinion of
Judges Forster, Bengzon, Jiménez de Aréchaga, Singh and Ruda, 25 July 1974, IC]
Reports 1974, p. 47; Separate opinion of Judge Dillard, 25 July 1974, IC] Reports 1974,
pp- 56—358; Separate opinion of Judge De Castro, 25 July 1974, IC] Reports 1974,
pp- 81—88; Separate opinion of Judge Waldock, 25 July 1974, IC] Reports 1974,
pp- 119—120; Dissenting opinion of Judge Gros, 25 July 1974, ICJ Reports 1974, p. 135;
Dissenting opinion of Judge Petrén, 25 July 1974, ICJ] Reports 1974, p. 161. Cyapn cae-
AAAM BBIBOA O CYIJECTBOBAHMM OOBIMHBIX HOPM Ha OCHOBAHWM IIPETEH3MI HAa MOPCKMUE
TEPPUTOPUI, HE PACCMATPUBAs BOIIPOC O TOM, OBIATL AV OHM YAOBAETBOPEHBI B CyAeOHOM
HOPSIAKE; CM. TaKkKe MHEHUE TeX Ke CYAel B Aeae o poibororctse (Depeparmpnas Pec-
nybanka ['epmarns mpotms VMeaanamn), 25 uioas 1974 1., ICJ Reports 1974, p. 175.

14 1CJ, Case concerning Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States), Merits, Judgement, 27 June 1986, IC] Reports 1986,
p- 100, § 190. Cya cu€a, 9TO IPMHLMII 3aIpeTa HA HPUMEHEHME CHABL, KaK OH cOpMy-
anposad B cratbe 2(4) Verapa OOH, HaXOAUT AQABHENIIEE TTOATBEPIKACHME B KAYECTBE
OBGBIYHOTO TYMAHUTAPHOTO IIpaBa B TOM (AKTe, YTO MPEACTABUTEAU TOCYAAPCTB HEOAHO-
KPATHO CCHIAAAMCH Ha HETO B CBOMX 3asIBAEHWUSX HE TOABKO KaK Ha IIPUHLMUIT OGBIMHOTO
MESKAVHAPOAHOTO IIpaBa, HO KaK HAa OCHOBOITOAATAIOIJMIA MAW BaSKHEWIINMI IPUHIIMIA
ITOTO IpaBa.

15 ICJ, Case concerning the Gabcikovo-Nagymaros Project (Hungary v. Slovakia),
Judgement, 25 September 1997, ICJ] Reports 1997, pp. 39—46, §§ 49—58. Cya sasmua

06 OBBIYHOM XapaKTepe TOHSTUSI «COCTOSIHME HEOOXOAMMOCTI», KOTOPOE MOSKET yCTpa-
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Kommucenss MesKAYHAPOAHOTO ITpaBa TAK>Ke PacCMaTpUBasa BepOaAbHBIE aK-
TBI TOCYAAPCTB B KA4eCTBE CIIOCOOCTBYIOIMX GOPMUPOBAHMIO OOBIYHOIO MEIK-
AyHapoAHOTO IpaBa. Hampumep, oHa mocTymmaa Tak IPM COCTABACHMM ITPO-
eKTa craTeil 00 OTBETCTBEHHOCTM TOCYAAPCTB, TAC OHA PACCMATPUBAAA IIOHI-
THE «COCTOSIHME HEOOXOAMMOCTI» B KadyecTBe OOBIYHOrols,

MesKAYHAPOAHBIN YTOAOBHBINM TprOyHaA 1o 6piBInert FOrocaasun mocraHo-
BUA, 4TO, oueHMBasa GOpMUpOBaHME OOBIYHBIX HOPM MESKAYHAPOAHOTO TyMa-
HUTAPHOTO IIPaBa, «OIMPATHCS, ITPEJKAE BCETO, HAAO Ha TAKMe AEMEHTHI, KaK
OUIIMAABHBIC 3asBACHWUS TOCYAAPCTB, BOCHHBIC YCTABBI W HACTABACHWMS M Cy-
AebHbIe perreHms» 17,

Acconmanms Me>KAYHAPOAHOTO IIPaBa ITPUACPIKMBACTCS TOTO MHEHUS, UTO
«BepbaABHBIC AKTBHI, 4 HE TOABKO PUIMIECKNUE ACTACTBUI TOCYAAPCTB CUUTAIOT-
CSl IPAKTUKOWM TOCYAAPCTB», W YKa3bIBAET, YTO <«IIPAKTUKA MEKAYHAPOAHBIX
TPMOYHAAOB M300MAYeT IMpUMepamy BepOAABHBIX AKTOB, KOTOPBIE PaccmMaTpu-
BAIOTCS B KAa4ecTBe IIPUMMEPOB IPAaKTUKU. [ocyAapeTBa TaksKe PeryAspHO pac-
CMAaTPUBAIOT MOAOOHBIE aKTHI aHAAOTMIHBIM OOpasom» 18,

Ho ¢usnueckas mnan sepbasbHas MPaKTUKA, O KOTOPOM UAET Pedb, MOSKET
OBITh TOABKO OQuuuarvroll npaxmuxoil. Iloaromy ¢usmaeckne ACCTBUA CTO-
POH B BOOPY>KEHHOM KOH(PAMKTE CIIOCOOCTBYIOT GOPMUPOBAHMIO HOPM OOBIY-
HOTO IIPaBa, TOABKO €CAW IIPEACTABATIOT COOOM OPUUMAABPHYIO ITPAKTUKY.

OTKa3 OT OIPEACACHHOTO IOBEACHWS TAKKe ITPUHMMAETCS BO BHMMAHME,
KOTAQ 3TO yMecTHO. Takme caydan OyAyT paccMOTPEHBI HmKe boaee TOAPOOHO.

(i1) TTpaxkTmra MCIIOAHUTEABHBIX, 3AKOHOAATEABHBIX 1 CYACOHBIX OPraHOB
TOCYAAPCTBA MOJKET BHECTM CBOWM BKA3A B GOPMMPOBAHME OOBIMHOTO MEKAY-
HAPOAHOTO IIpaBa. [0CyAapCTBeHHAS BAACTD COCTOUT W3 MCIOAHWUTEABHOM, 3a-

HWUTh HENPABOMEPHOCTD AESIHMS, HECOOTBETCTBYIONIETO MEKAYHAPOAHOMY Tpasy. Cya
HPUIIEA K TAKOMY BBIBOAY, OIIMPAsCh HA MATEPUAABL, B TOM YMCAE, MHOTOUUCACHHBIE Od1-
LMaAbHbBIE 3asIBACHWUS, KOTOPBIE ucroabsosara KMIT mpu cocrapaeHmMm coOTBETCTBYIOEN
craten [TpoexTa craTert 00 OTBETCTBEHHOCTM TOCYAAPCTB.

16 ILC, Draft Articles on State Responsibility, Yearbook of the ILC, 1980, Vol. I, Part 2,
UN Doc. A/CN.4/SER.A/1980/Add.1 (Part 2), 1980, pp. 34— 52. KMIT ocHosbiBasa
CBOM BBIBOABI Ha 3aSBACHMUSIX HPEACTABUTEAET TPABUTEABCTB MAM IOPUCTOB. EIE OAMH
npumep MoskHO Haiitu B: Yearbook of the ILC, 1950, Vol. II, pp. 368—372. Komucenst
CCHIAAAACH HA CAEAVIOIJUE KATETOPUM CBUAETEABCTB TOTO, YTO Peub MUAET 06 OBBIIHOM
MESKAYHAPOAHOM TIPaBe: MEKAYHAPOAHBIE AOKYMEHTBI, PEIIEHNMs HAJMOHAABHBIX 1 MEYK~
AVHAPOAHBIX CYAOB ¥ HALMOHAABHOE 3aKOHOAATEABCTBO, @ TAKIKE AMITAOMATUYECKAsT KOP-
DECTIOHAEHIMSI, MHEHUSI IOPUAMIECKUX COBETHUKOB PA3AMYHBIX TOCYAAPCTB W TPAKTUKA
MEKAYHAPOAHBIX OPTaHM3ALIMNIA.

17 ICTY, Tadi¢ case, Case No. IT-94-AR72, Pemenne 1o XOAATalCTBy 3aIUTHl O IIPOME-
SKYTOUHOM aleAASIIUM TIO IOpUcAUKyMK, 2 okTsabps 1995 r., § 99.

18 ILA, Final Report of the Committee on the Formation of Customary (General)
International Law, Statement of Principles Applicable to the Formation of General
Customary International Law, Report of the Sixty-Ninth Conference, London, 2000,
Principle 4 and commentary (a) thereto, pp. 725—726 (hereinafter «ILA Report»).
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KOHOAAQTEABHOM 1 CYAeOHOM BeTBell BAACTM. AEMCTBWUI OPraHOB 3TMX BETBEH
BAACTM MOTYT IIPUBECTM K BO3HMKHOBEHMIO MESKAVHAPOAHON OTBETCTBEHHOC-
TM TOCYAAPCTBA, d MX IO3MUMS IOBAMATH HA €r0 MEKAYHAPOAHBIE OTHOIIIE-
Hnal®. B caygae KOHPAMKTA MESKAY MO3MULMSAMI PA3AUUHBIX TOCYAAPCTBEHHBIX
OPraHOB ITPAKTMKA CUUTACTCSA HEIIOCACAOBATEABHON 1 He BAMET Ha GOpPMUPO-
BaHMe OOBIYHOTO IIpaBa.

(ii1) Arobble AETCTBUSI HE CIIOCOOCTBYIOT GOPMUPOBAHUIO OOBIYHOTO MESK-
AVHAPOAHOTO IIpaBa, €CAM O HWUX He CTaHOBMUTCs M3BecTHOX. Koraa o Takmx Aevi-
CTBUAX HE OCBEAOMACHBI APYIMe TOCYAAPCTBA, ¥ HMX HET BO3MOSKHOCTHM Pearw-
POBaTh Ha HUX, AAXKe €CAM OBI OHM 3TOro 3aXoTeAn. AAS TOTO YTOOBI ITPUHWM-
MATBCSL B PAcueT, IPAKTHUKA AOAYKHA OBITh ITyOAMYHON MAM O HEVl AOAJKHO Ka-
KMM-TO 00pasom coolIgaTscs. DTo He ODI3aTeABHO 3HAYUT, YTO CACAYET BCEMY
MHPY coobrgaTh 06 3TOM IIPaKTUKE, HO O HEW, ITO KPalHel Mepe, HaAO ITPOUH-
dopMMPOBATH APYTOE TOCYAAPCTBO MAM COOTBETCTBYIOIYIO MEKAYHAPOAHYIO Op-
raamsagnio, Brarodass MKKK. TocyaaperBa MOryT OAAEP>KMBATH OTHOIICHUS C
MKKK B CBA3M € €TO MESKAVHAPOAHBIM MAHAATOM HA OKA3aHWE ITOMOILN B M-
IIACMEHTALUN MEKAYHAPOAHOTO TYMAHUTAPHOTO IIpaBa M TemM (PaKTOM, 4TO OH
MOJKET «IIPMHUMATD AIODBIE >KaAOOBI OTHOCUTEABHO ITPEATIOAATAEMBIX Hapylle-
HUI [ MEKAYHAPOAHOTO I'yMaHMUTAPHOrO Iipasa]»2l. TTosromy coobuyenms, me-
peaasaembie MKKK, xoTs1 OHM 9acTO MMEIOT KOHPUACHIMAABHBIN XapaKTep, He
SBASIFOTCS CYTYOO YaCTHBIM aKTOM W CYMTAIOTCS ITPAKTUKOM TOCYAAPCTB.

(iv) Xorst pelieHms: MEKAYHAPOAHBIX CYAOB SIBASIIOTCSI BCIIOMOTIATEABHBIM
VICTOYHMKOM MEJKAVHAPOAHOIO IIpaBa?2, OHM HE COCTABATIOT IIPAKTWUKW TOCY-
AApPCTB, TIOTOMY YTO, B OTAMYME OT HAMIOHAABHBIX CYAOB, MEKAVHAPOAHBIE CY-
ABL He SBASIOTCS TOCYAAPCTBEHHBIMM OpraHammu. Tem He MeHee, MX PpelIeHNI
ObIA BKAIOYEHEI, TAK KaK BBIBOA MEKAYHAPOAHOTO CYyAQ O TOM, YTO CYIJECTBY-
€T HOpMa OOBIYHOTO MEKAYHAPOAHOTO IIPABA, SIBASICTCSI YOCAUTEABHBIM CBUAC-
TEABCTBOM 3TOro. Kpome TOro, mOCKOABKY MX PeLIeHNMS MMEIOT 3HadeHWUe B Ka-
YeCTBE ITPEIJEACHTA, MESKAYHAPOAHBIE CYABI TAK>Ke BHOCAT CBOW BKAAA B dop-
MMPOBAHME HOPMBI OOBIMHOTO MESKAVHAPOAHOTO ITpaBa, OKAa3bIBasl BAVSIHME HA
HIOCACAVIOIJVIO ITPAKTUKY TOCYAAPCTB M MEKAYHAPOAHBIX opraHmsagmii. OaHa-
KO TO, C KAKMMM 32aABACHMAMN TOCYAAPCTBA BBICTYIIAIOT B MEKAYHAPOAHBIX CY-
AAX, SBHBIM OOpa3om ABASETCS GOPMOIL IIPAKTHUKI TOCYAAPCTB.

19 Boaee mOAPOGHYIO apryMEHTaLMIO M CCHIAKM Ha MESKAYHAPOAHYIO CYAEOHYIO IPAKTUKY B
cos3n ¢ atum Bompocom cm. B ILA Report, supra mpumeuanme 18, Principle 9,
pp- 728—729, referring to PCIJ, Nottebohm case (second phase) (Liechtenstein
v. Guatemala), Judgement, 6 April 1955, IC] Reports 1955, p. 22 and the Lotus case
(France v. Turkey ), Judgement, 7 September 1927, PCIJ Ser. A, No. 10, pp. 23, 26 and
28—29.

20 Cm., nanpumep, ILA Report, supra npumevanne 18, Principle 5, p. 726.

21 Yeras Meskaynapoanoro Apwkennst Kpacuoro Kpecra n Kpacuoro oaymecsua, cratbs
5(2) (B).

22 ICJ Statute, Article 38(1)(d).
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(v) MeskayHaposHble OpraHmMszanmyu 0DAAAAIOT MESKAYHAPOAHON ITPABO-
CyOBEKTHOCTBIO M MOIYT yIACTBOBATH B MEKAYHAPOAHBIX OTHOLICHWSIX B CBO-
€M CODCTBEHHOM KadecTBe, HEe3aBMUCHMMO OT TOCYAAPCTB, SIBASIIOIMXCS MX 9A€-
Hamu. B cBA3M ¢ 3TMM MX IPaKTMKa MOMKET CIIOCOOCTBOBATH GOPMUPOBAHUIO
OBBITHOTO MESKAYHAPOAHOTO IpaBa23. [ToaTomMy B AQHHOE MCCACAOBAHME BKAIO-
4€H B KAUeCTBE MMEIOLJEell OTHOIIEHME K AGAY IPaKTMKM, Harpumep, Broase-
teup ['enepaspnoro cexperaps OOH «Cobatopenne cmuaamm Opranmsanmmn
O06peanuEHEbIX Haymil HOpM MESKAYHAPOAHOTO TYMAHWUTAPHOTO IIPABa», B Ya-
CTHOCTWM, ITOTOMY YTO «MHCTPYKLUM, COAEPsKaIguecs B BroaseTeHe, oTpaskior
HanboAee CYIeCTBEHHbIE, OCHOBONAAATAIOIME IIPUHIUITEI 3aKOHOB M OOBIYa-
€B BOVIHBI», AQ’KE €CAM IPU3HAETCA, uTO «['eHepaAbHBI ceKperaph He CYMTAA
cebs1 cBsI3aHHBIM TTOAOKeHMs M KoHBeHmit 1 [ TpOTOKOAOB, MMEIOIUMI Xa-
paKTep OOBIYHOTO MEYKAYHAPOAHOTO ITPAaBa W SIBASIOIVUMMCS HAMMEHBIIUM
OOIJMM 3HAMEHATEACM, HAAATAIOIJUM BO BCEX OCTAABHBIX CAYYAsX OOsI3aTEAB-
CTBA HA BCE HALMOHAABHBIC KOHTMHICHTBI»24,

Kpome toro, opnnmassusie sassacans MKKK, B gactHOCTH, OOpaenns n
MEMOPaHAYMBI, KaCcaloOIJUEeCs] YBASKCHMUS MEKAYHAPOAHOIO T'YMaHUTAPHOTO
IpaBa, OBIAM BKAIOYCHBI B MCCACAOBAHNME B KAYECTBE MMEIOIJEll OTHOIICHME K
Hantemy sompocy mpaxTuku, moromy uro MKKK obaapaer meskpAyHaApOAHOM
IpaBoCcyOBeKTHOCTBIOR. TTpakTnka 3TOM OpranmMsaygmmu OCOOCHHO BasKHA, IIO-
CKOABKY OHA ITOAYIMAQ OPUIMAABHBIVI MAHAAT OT TOCYAAPCTB «CIIOCOOCTBOBATD
TOYHOMY CODAIOACHMIO IOAOSKEHMI MEKAYHAPOAHOTO TYMaHWUTAPHOTO IIPaBa,
IIPUMEHSIEMOTO BO BPeMSI BOOPY>KEHHBIX KOHPAUKTOB U ... IOATOTABAMBATH €O
pasButne»26. Ty Touxy 3penns, yro mpaxtnka MKKK poaskHA yamTBIBATHCS,
IPUHAA M MESKAYHAPOAHBIN YTOAOBHBIM TpubyHaA 1o OmiBinert FOrocaasmm,
KOTOPBIN CIEA MPAKTUKY ITOM OPraHM3aLMUNU BasKHBIM (PAKTOPOM B CTAHOBAE-
HUM OOBIYHBIX HOPM, IPUMEHSEMBIX BO BPEMs BOOPYSKEHHBIX KOH(AMKTOB
HEMEKAYHAPOAHOTO xapakrepa?’. Kpome toro, oduimasbHOe pearnpoBaHme
Ha 3asgsaeanst MKKK saBasercs: mpakTmkoi rocyAapcTs.

23 Cm., nanpumep, ICJ, Case concerning Reservations to the Convention on Genocide,
Advisory Opinion, 28 May 1951, IC] Reports 1951, p. 25. Cys npummsa BO BHUMaHME
npaktuky l'erepasproro cexperaps OOH B kadectse Aemosmrapns.

24 Daphna Shraga, «UN Peacekeeping Operations: Applicability of International
Humanitarian Law and Responsibility for Operations-Related Damage», American
Journal of International Law, Vol. 94, 2000, p. 408.

25 See, e.g., ICTY, The Prosecutor v. Blagoje Simi¢ et al., Case No. IT-95-9-PT, Perenne mo
XOAQTAMCTBY 06 YIOAOBHOM IIpECACAOBAaHMM B cooTBercTBUM ¢ Hopmon 73 Ha mpepmer
BBIHECEHMs ITOCTAHOBACHWMS OTHOCMTEABHO ITOKa3aHmii csmaeTeAs, 27 wmioas 1999 r.,
OIyOAMKOBAHO B KA4eCTBE OTKPHITOTO AOKyMeHTa [Tpuxaszom or 1 oxrsibps 1999 r., § 46
n mpumedanue 9.

26 Ycras Meskaynapoanoro asmxermns Kpacuoro Kpecra m Kpacuoro Iloaymecsna, cratest
5(2)(8) n (k).

27 1CTY, Tadi¢ case, supra mpumesarnue 17, § 109.
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(vi) ObGcyrraeHME M IIPUHATHUE PE3OAIOLMI MEKAYHAPOAHBIMI OPraHm3a-
LUSIMI MAM KOHPEPEHIMIMM BMECTE C Pa3bsICHEHUSIMU IO ITOBOAY TOAOCOBA-
HUSI SIBASIOTCSI aKTAMM COOTBETCTBYIOIUX rocyaapcers. OOIgerpusHaHHO, 9TO
pesoAoLMH, MPU HEMHOTOYMCACHHBIX WMCKAIOYEHWMAX, OOBIYHO HE SBASIOTCS
00s13aTeABHBIMI CaMi IO cebe, 1 ITO3TOMY LIEHHOCTh KasKAOM TAKOW PE30AIO-
LM 3aBUCUT OT €€ COACPSKAHMS, CTEIICHNM € IIPU3HAHNUSI 1 ITOCACAOBATCABHO-
CTWM IPAKTUKK TocyaapeTss. Yem Goree CeppE3HYIO IIOAACPIKKY IHOAYYaeT pe-
30AI0LMST, TeM OOABIIIE 3HAYCHMS €M IPUAAETCS. [103TOMy B AQHHOM TACCACAO-
BAHMM IIPUBOAMUTCS, TAM, TA€ ITO BASKHO, MHPOPMALASI OTHOCUTEABHO IIPUIMH
BO3AEPSKAHWUS TP TOAOCOBAHWMW VAWM TOAOCOBAHWMSA «IIPOTUB», TAaK KaK TaKOe
TOAOCOBaHME 9aCTO OOYCAOBACHO HECOTAACMEM C HEKOTOPBIMI YACTSIMM Pe30-
AIOLMM, A He OOS3aTEABHO C PE30AIOLMEN B IJeAOM. AHAAOTMYHBIM OOpaszom
OBIAV BKAIOYCHBI B COOTBETCTBYIOIJMX CAYYASIX M 3aIBACHMS, CACAAHHBIC TOCY-
AAPCTBAMI B XOA€ ACDATOB IIO COCTABACHMIO PE3OAIOLMM, TIOCKOABKY OHM SIB-
ASTIOTCST TIPAKTUKOM TOCYAAPCTB.

(vil) TTpaxkTika OIIO3UMOHHBIX BOOPYYKEHHBIX IPYIII, TAKasl, KaK KOAEK-
CBI IIOBEACHMS, ODS3aTEABCTBA, B3ATHIC IO CODAIOACHMIO OIIPEACACHHBIX HOPM
MEKAYHAPOAHOTO TYMAHUTAPHOTO IIPABA, U APYIME 3ASBACHWSI HE SIBASIFOTCST KaK
TAKOBbIE IIPAKTUKON TOCYAAPCTB. V1 XOTS Takasl MPAaKTMKA MOKET COACPKATh
CBUACTEABCTBA IIPU3HAHNMA HEKOTOPBIX HOPM B HEMEKAYHAPOAHBIX BOOPYSKEH-
HBIX KOHQAMUKTAX, €€ IOPUAMIECKOE 3HAYCHME OCTAETCS HESICHBIM, M ITOITOMY
OHA ObIAQ IIEPEYMCACHA B paspsese «Apyras ImpakTHKa» BO BTOPOM TOME.

OreHKa MPAKTUKU TOCYAAPCTE

[TpakTnka rocyAapcTB AOAKHA OBITH TIJATEABHO B3BEIIEHA AASI TOTO, YTOOBI
OIIPEACAUTD, SIBASIETCSI AM OHA AOCTATOYHO «IIAOTHOW», 4TOOBI CHOpMMPOBATH
HOPMY OOBIYHOTO MEKAYHAPOAHOTO mpaBa?. Aas (OPMMPOBAHMSI HOPMEI
OOBIYHOIO MESKAYVHAPOAHOIO IIpaBa IIPAKTUKA TOCYAAPCTB AOASKHA OBITH eAm-
HOOOPA3HOM, OOIIMPHON U PENpPe3eHTATUBHOM. I XOTSI AAS YAOBACTBOPEHWMS
3TUX KPUTEPUEB TpebyeTcs, eCTeCTBeHHO, YTOObI MPAKTUKA IIPUMEHSIAACH He-
KOTOpOE BpemsI, HUKAKOTO TOYHOTO IEPMOAa He YCTAHOBACHO. MeskAyHapOA-
HBIVl CYA 3BMA B AGAAX O KOHTMHEHTAABHOM Ieabde CeBepHOro mops:

«XOTSI KPaTKMiA HMEePUOA BPEMEeHNM He 0bs3aTeABHO CaM IO cebe SBASETCS MPeIrsTCTBU-
eM AAST QOPMMPOBAHMS HOBOW HOPMBI OOBIYHOTO MEKAVHAPOAHOTO ITpaBa Ha OCHOBE
TOTO, UTO WM3HAYAABHO OBIAO IIPOCTO IIPUBBIMHBIM IIPABUAOM, HEOOXOAMMBIM AOAYKHO
6bITh TpebOBaHWME, YTO B TEUEHME ITOrO IEPUOAA, KAKMM OBl OH HWU OBIA KPaTKUM,

28 BaskHOCTB ITUX YCAOBUVL OBIAQ ITOAUEPKHYTA MESKAVHAPOAHBIM CYAOM B ACA€ O SIACPHOM
opyskun, Koncyasrarnsroe saxarodenmne o saepaom opyskmn, §§ 70—73.

29 Dro peIpaskeHMe TPUHAAEKUT c3py Xomdpm Vospexy, «General Course on Public
International Law», Collected Courses of the Hague Academy of International Law, Vol.
106, 1962, p. 44.
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IIPAKTMKA TOCYAAPCTB, BKAIOYAS TEX, IbM MHTEPEChl OCOOCHHO 3aTPaImBaloTCsI, AOASKHA
OBITH HE TOABKO OOIUVMPHONM, HO M IPAKTUIECKWU €AMHOOOPA3HOW B TOM, 4TO KACAETCS
ITPUMEHSIEMOTO TTOAOSKEHMS, 1, GOoAee TOTO, OHA AOAYKHA OCYIJECTBASITBCS TAKMM OOpa-
30M, 4TOOBI CTAAO OYEBUAHBIM ODIee IIPU3HAHWME TOTO, YTO Pedb MAET O HOPME IIpaBa
AL IOPUAMIECKOM Obst3aTeabcTBe» 30,

(1) TlepBoe TpeboBaHme, IpeABIBASEMOE K IPAKTUKE TOCYAAPCTB AAS
TOrO, 4TOOBI OHA CPOPMMUPOBAAL HOPMY OOBITHOTO MEKAVHAPOAHOIO IIpaBa,
3aKAIOYAETCST B TOM, 9TOOBI OHa Oblaa npakmuecku edunoobpasmoii. Ilose-
AGHVE PA3AUIHBIX TOCYAAPCTB HE AOASKHO OBITh B 3HAYUTEABHOW CTEIICHWU
pasueim. B Aeae 00 ybesknige MesKAYHAPOAHOMY CYAY Oblaa IIpeAcTaBACHA
CUTyauus, B KOTOPOW IPAKTUKA HE OBIAA AOCTATOYHO EAMHOM AASl TOTO,
94TOOBI YCTAHOBUTH HOPMY OOBIYHOTO MEKAYHAPOAHOIO IIpaBa IIO OTHOLIIE-
HUIO K IIPEAOCTABACHMIO AMIIAOMATHYECKOro yoeskmiga. B csasm ¢ atum Cya
IIOCTAHOBMA, 4TO!

«@axrsl, ipeacraBaeHHbie CyAy, OOHAPYKUBAIOT TAKYIO HEOIIPEACAEHHOCTD U TIPOTUBO-
PEYMBOCTD, TAKYIO HEYCTOWMYMBOCTD M TAKMUE PACXOSKACHMS B OOAACTM OCYIJECTBACHWS
IIpaBa Ha AMIIAOMATHMYECKOE YOEKMIge M B OPUUMAABHBIX MHEHWMSX, BBIPAYKEHHBIX IO
PA3AMUHBIM IIOBOAAM, a B OBICTPOM IIPUHSTUM LJEAOTO PSIAA COTAAIIECHUIA O IIPEAOCTAB-
AeHMH YOesKuIga, KoTopsle ObiAn PaTUPUIIMPOBAHBI HEKOTOPBIMIU TOCYAAPCTBAMM M OT-
BEPIHYTHI APYIMMM, GBIAO CTOABKO HEIIOCACAOBATEABHOCTHM, M HA IPAKTUKY B Pa3Amd-
HBIX CAYYasX CTOAb CMABHO BAMSIAM COOOPAyKEHWMSI HMOAMTHUYECKON LEACCOOOPasHOCTH,
9TO HEBO3MOYKHO BBIAGAUTH BO BCEM 3TOM CKOAB-HMOYAD ITOCTOSIHHOW WMAWU €AMHON MO-
A€AM, TIPUHSTON B KA4ECTBE HOPMBI IpaBa»3l.

B Aeae o priboroBcTBe MESKAYHAPOAHBIN CYA PACCMATPUBAA CXOAHYIO CH-
Tyauio B OTHOIIEHUWM AVUCSTUMMABHOV 3aMBIKAIONJEN AMHWUWM AAS 3AAVBOB, B
KOTOPOM OH CYEA, 9TO, XOTSI TaKas AMHWUS ObIAQ IIPM3HAHA HEKOTOPBIMU TOCY-
AQpPCTBAMM KaK B MX HAJIOHAABHOM 3aKOHOAAQTEABCTBE, TaK M B MX AOTOBOPax
" KOHBEHUWSIX, M XOTSI OIPEACAEHHBIC apOUTPayKHbIE PEIICHMS TPUMEHSIAN €
B OTHOIIIEHUM 3TUX TOCYAAPCTB, APYTUE TOCYAAPCTBA IPUHSIAU APYTUE OPraHM-
geHns. CAeAOBATEABHO, AECATMMUABHOE IIPaBMAO HE IIPHOOpeAo aBTOpHUTeTa
001Ie7l HOPMBI MEKAVHAPOAHOTO IIpaBa’?.

Opanaxo, B To ke camoe Bpemsa Cyp Cd4€A, 9TO IPW ITPOBEACHUM OLICHKW
«CAMIIKOM DOABINIOE 3HAYEHME He AOASKHO ITPMAABATBHCS HECKOABKWMM, KaK pe-
AABHBIM, TaK M KAKYIUMCS, CAYYAsAM IIPOABACHUS HEOMPEACACHHOCTU WA
IIPOTUBOPEUMBOCTI» B IIPAKTUKE TOCYAAPCTBa’3. AOCTATOYHO TOTO, Y4TO IIpaK-

30 ICJ, North Sea Continental Shelf cases, supra npumeanue 12, p. 43, § 74.

31 1CJ, Asylum case (Colombia v. Peru), Judgement, 20 November 1950, ICJ Reports 1950,
p. 277.

32 1CJ, Fisheries case (United Kingdom v. Norway), Judgement, 18 December 1951, IC]
Reports 1951, p. 131.

33 Ibid. p. 138.
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TUKA AOCTATOYHO ITOAOOHAs. V1 OCHOBBIBASICH MMEHHO HA TAKOMU AOCTATOYHOW
MTOAOGHOCTH, MESKAYHAPOAHBIN CYA OIPEACAMA B ACAAX O KOHTMHEHTAABHOM
meabde, YTO MOHATUE MUCKAIOYUTEABHOV SKOHOMMYECKOW 30HBI CTAAO YACTHIO
00BIYHOTO mpaBa. Aayke XOTs Pa3AMYHBIE CAyYaW ITPOBO3TAAIICHMSI TAKOM 30-
HBI He OBIAM MACHTUYHBIMMU, OHU OBIAM AOCTATOYHO ITOAOOHBIMU AASI TOTO, 9TO-
651 Cya IPHUIIEA K TAKOMY BBIBOAY34.

CyaebHast mpakTkuMKa MesKAYHAPOAHOTO CYAA MTOKA3BIBACT, YTO MHAS IIPAK-
TMKA, KOTOPas, KaK IIPEACTABASICTCS HA IIEPBBI B3TASIA, TIOAPBIBACT €AMHOOD-
pasme COOTBETCTBYIOIJEN MPAKTUKM, He meraer (GOPMUPOBAHUIO HOPMBI
OBBITHOTO MESKAYVHAPOAHOTO IIPABa, €CAM 3TA MHASL IIPAKTUKA OCYKAAETCS APY-
TTAMM TOCYAAPCTBAMIM MATA OTPULJACTCS CAMUM IIPABUTEABCTBOM 7, TAKMM 00-
Pasom, He mpeAcTaBaserT cobom OQuULUArbHOU TIPAKTUKIU. Baaropapst Takomy
OCYSKACHMIO MAM OTPULAHWMIO M3HAYAABHOE IIPABUAO PAKTUICCKI MOATBEPIK-
AaeTcsl. MesKAYHAPAHDIV CYA CTOAKHYACS C TAKOVW CUTyaumein B aeae o Huka-
parya, KOrpa OH paccmarpmsas OOBIYHBIN XapaKTEDP IIPUHIMUIIOB HEIPUMEHE-
HUST CMABI ¥ HEBMEIIIATCABCTBA, W IIPUIIEA K BBIBOAY, UTO:

«HeAp3s1 05KMAATH, YTO B TPAKTHUKE TOCYAAPCTB IMPUMEHEHNUE 3TUX HOPM OBIAO MACAAB-
HBIM, B TOM CMBICA€, YTO TOCYAAPCTBA C AOCOAIOTHOVI ITOCACAOBATEABHOCTBIO BO3ACPIKM-
BAATCH OT IIPUMEHEHMST CUABL MAV OT BMEIIATEABCTBA BO BHYTPEHHME ACAA APYT APYIa.
Cya He cynTaeT, 9TO AASL TOTO, YTOOBI HOpMA CPOPMUPOBAAACH KAK OOBIYHAS, COOTBET-
CTBYIOIJasT ITPAKTMUKA AOASKHA aOCOAIOTHO TOYHO COOTBETCTBOBATH HOpMe. Cya cumTaer,
9TO, AASL TOTO YTOOBI CAEAATH BBIBOA O CYIJECTBOBAHWMM OOBIMHBIX HOPM, AOCTATOYHO,
9TOOBI AGVICTBUSL TOCYAAPCTB B LJEAOM COOTBETCTBOBAAM TAKWMM HOPMAM, M UTO CAYYaW,
KOTAQ MTOBEACHME TOCYAAPCTB HE COOTBETCTBYET TOV MAW MHOV HOPME, AOAYKHBI PaccMa-
TPMBATBCS KaK HAPYIICHME STOM HOPMBI, 4 He KaK YKasaHMe Ha TO, UTO IIPM3HAHA HO-
Bast HOpMa. EcAM TrocypapcTBO AeTicTByeT criocobom prima facie, HECOBMECTUMBIM C
IIPU3HAHHOV HOPMOTVi, HO OIPABABIBAET CBOE MOBEACHME, OOPAIJasICh K MCKAIOYCHVASIM
VAW OIIPABABIBAIOIIUM OOCTOSTEABCTBAM, JIIOMMHAEGMBIM B CAMOV HOPME, TOTAQ, Hesa-
BUCMMO OT TOTO, OIPABAAHO AV IIOBEACHME TOCYAAPCTBA HA STOM OCHOBAHMWM, 3HAUCHME
TAKOM MO3ULUM CKOPEE TTOATBEPSKAAET, HEKEAU ocaabasieT HOpmy»33.

DTOT BBIBOA OCOOEHHO 3HAUMM AASI LIEAOTO PSIAA HOPM MESKAYHAPOAHOTO
TYMaHWUTAPHOTO ITPABa, €CAU €CTh MHOTOYMCACHHDIE CBUACTEABCTBA BEPOAABHON
HMPAKTUKWU TOCYAAPCTB, TOATBEPSKAAIOIIHUE OIPEACACHHYIO HOPMY, M B TO JKe
BpemsI ITOBTOPSIIOIJUECS] CAyIaM HaPyIIeHWs 3TOoi HOpMbL. Ecam arto compo-
BOJKAAAOCH M3BUHEHMSIMI VAW OIIPABAAHWMSIMM CO CTOPOHBI AKTOPOB 1 (MAM)
OCY’KACHMEM CO CTOPOHBIE APYIMX TOCYAAPCTB, TAKME HAPYIICHMS IO IIPUPO-
A€ CBOEV He MOTYT CTaBUTb II0A BOIIPOC CYIJECTBOBAHME AAHHOM HOpPMBI. [o-

34 1CJ, Continental Shelf case (Tunisia v. Libyan Arab Jamabiriya ), Judgement, 24 February
1982, ICJ Reports 1982, p. 74, § 100 and Continental Shelf case, supra npumedanme 11,
p. 33, § 34.

35 1CJ, Case concerning Military and Paramilitary Activities in and against Nicaragua, supra
npumedarne 14, p. 98, § 186.
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CyAApPCTBa, SKEAAIOIJVUE M3MEHUTH CYIJECTBYIOIJYIO HOPMY OOBIYHOTO IIpaBa,
AOAYKHBI ACAATH ITO IIYTEM CBOEH OQUUUANDHOT TTPAKTUKI U 3ASBASITH O TOM,
4TO AEWCTBYIOT 120 11paly.

(i1) Bropoe TpeboBanme, KOTOPOoe HEOOXOAMMO YAOBAETBOPUTH AASL TOIO,
9TOOBI CPOPMUPOBAAACH HOPMA OOIEro OOBIYHOTO MEKAYHAPOAHOIO IIPABa,
3aKAIOYAETCSI B TOM, YTO COOTBETCTBYIOIJAsl IPAKTHMKA TOCYAAPCTB AOASKHA
ObITb Kak 06wupHol, max u penpesermamubrori. OHa, OAHAKO, HE AOASKHA
OBITh YHMBEPCAABHOV; AOCTATOYHO, YTOOBI OHa Oblaa «ob1mei»36. He Tpebyer-
€1 KAKOTO-AMOO TOYHOTO UMCAA VAW IIPOLEHTA TOCYAAPCTB. Bo-IepBhIX, HeBO3-
MOJKHO YCTAHOBUTH TOYHYIO JUPPY OTHOCHUTEABHO TPebYyeMOro yaacTis, IOTo-
MY 4TO 3TOT KPUTEPUI B KAKOM-TO CMBICAC CKOpPee KaueCTBEHHbIN, a He KO-
AMYECTBEHHBIN. APYIMMIU CAOBAMM, 3TO HE IIPOCTO BOIIPOC TOTO, CKOABKO IO-
CYAAPCTB MIPUACPIKUBAIOTCS AAHHOV ITPAKTUKM, HO TAKIKE W TOTO, KAKUE ITO
rocyaapersa’’. B coorBercTBuM ¢ GOPMYAMPOBKOI MeSKAYHAPOAHOTO CyAa B
AeAaX O KOHTMHEHTaAbHOM IneAbdPe CeBepHOTO MOps, IPaKTUKA AOAYKHA
«BKAIOYATD ITPAKTUKY TEX TOCYAAPCTB, YbW MHTEPECHl OCOOCHHO 3aTPOHYTH 38,

D10 coobpaskenne osHauaer ase semn: (1) ecam Bce rocyaapersa, «4bu
MHTEPECHl OCODEHHO 3aTPOHYTHD>, IIPEACTABACHBI, (PAKT AKTUBHOTO YIACTHAS
OOABIIIMHCTBA TOCYAAPCTB HE SIBASIETCS KPaliHE Ba’KHBIM, HO 3TM TOCYAAPCTBA
AOAYKHBI, IO KpaiiHell Mepe, He BO3paykarh IIPOTUB IIPAKTUKI TOCYAAPCTB, 4bi
MHTEpeCchl «0cObeHHO 3aTpoHyTH»; (2) eCAM TOCYAAPCTBA, YbM MHTEPECHI
«OCOOEHHO 3aTPOHYTHI> , He MPUHMUMAIOT IIPAKTUKY, OHA HE MOYKET CTATh HOP-
MOV1 OOBIYHOTO MEKAYHAPOAHOTO IIPABA, AAYKE XOTSI CAMHOAYIIMS 1 He Tpeby-
ercs3?. B 3aBUCHMOCTM OT OOGCTOSITEABCTB TOCYAAPCTBA, UbW MHTEPECH «OCO-
GeHHO 3aTPOHYTED, MOTYT OBITH PA3HBIMI. B OTHOIIEHMN BOIIPOCOB 3aKOHHO-
CTM IIPUMEHEHMST OCACTIASIIOIETO AA3€PHOTO OPY)KIAsI, HAIIPUMED, TOCYAAPCTBA,
4bM MHTEPEChl «OCODEHHO 3aTPOHYTHD, BKAIOYAIOT T€, O KOTOPHIX M3BECTHO,
4TO OHM Pa3pabaTeIBAIOT Takoe Opy)kue. B obaacTi okazaHMs IyMaHWUTAPHOV
ITOMOIM TOCYAAPCTBA, YbE HACCACHME HY’KAAETCSI B TAKOM ITOMOILM, MAM TOCY-
AAPCTBA, KOTOPBIE YaCTO IPEAOCTABATIOT TAKYIO ITOMOILb, AOAYKHBI CUMUTATHCS
TEMM, UbM WMHTPECHI «OCODEHHO 3aTPOHYTH». B OTHOLIEHWMM AIOOOV HOPMBI
MEIKAYHAPOAHOTO TYMAaHUTAPHOTO ITPaBa CTPAHBI, KOTOPHIE YIACTBOBAAM B BO-
OPY>KEHHOM KOHQPAUKTE, SABASIFOTCS TOCYAAPCTBAMM, YbW MHTEPECH «OCOOEHHO
3ATPOHYTHD>, €CAM MX ITPAKTUKA, ITPOAHAAM3UPOBAHHAS C LJEABIO OITPEACACHTAS
KaKOM-A1OO HOPMBI, MMeAA OTHOIICHNUE K ITOMY BOOPY>KEHHOMY KOHQAMUKTY.
Hecmorpst Ha TOT daxT, 9T0 B OMPEACACHHBIX O0AACTSIX MESKAYHAPOAHOTO Ty-
MaHWUTAPHOTO IIPABaA MMEIOTCSI TOCYAAPCTBA, UbW MHTEPECHl «OCOOEHHO 3aTpo-

36 ILA Report, supra npumevanme 18, Principle 14, p. 734.

57 ILA Report, supra mpumedanne 18, commentary (d) and (e) to Principle 14,
pp. 736—737.

38 1CJ, North Sea Continental Shelf cases, supra mpumeuanue 12, p. 43, § 74.

39 ILA Report, supra npumedanne 18, commentary (e) to Principle 14, p. 737.
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HYTBD>, COBEPIICHHO CIIPABEAAMBO 1 TO, YTO BCE TOCYAAPCTBA HA 3aKOHHBIX OC-
HOBAaHWSIX 3aMHTEPECOBAHBI B TOM, YTOOBI MOTPebOBATh YBASKECHMUS K MEKAY-
HAPOAHOMY TYMAHUTAPHOMY IIPAaBYy CO CTOPOHBI APYTMX TOCYAAPCTB, AAJKE ec-
AW OHW HE SIBASIFOTC CTOPOHOWM B KoHpamkre (cm. Kommenrtapuit k Hop-
me 144). B pesyabrare A0AKHA OBITH PACCMOTPEHA IPAKTUKA BCEX TOCYAAPCTB,
HE3aBUCUMO OT TOTO, SIBASIOTCS AWM OHW CTPAHAMM, UbW MHTEPECH «OCOOCHHO
3aTPOHYTHD B CTPOTOM CMBICAE ITOTO TEPMMHA.

AaHHOE MCCAGAOBAaHWE HMKAK HE OTBEYACT HA BOIIPOC, BOZMOSKHO AU C
[IPABOBOM TOYKWM 3PEHMsT OBITh «ITOCTOSIHHO BO3PAyKAIOIJEVl CTOPOHOW» B OT-
HOIICHMUM OOBIMHBIX HOPM MEKAVHAPOAHOTO I'YMAaHWUTAPHOTO IpaBa. Muorme
CITELMAATACTBI CIUTAIOT, YTO ITO HEBO3MOSKHO B CAyYae HOPM jus cogens, HO
€CTh W APYIME aBTOPUTETHI, KOTOPbIE BBIPASKAIOT COMHEHME IIO IIOBOAY IIPO-
AOASKAIOIJENCS] ACMCTBEHHOCTM W CIIPABEAAMBOCTM 23TOM AOKTPUHBIY. Ecam
IIPUHATS, 9TO, C IIPABOBOI TOYKW 3PEHMS, BO3MOYKHO OBITh IIOCTOSIHHO BO3pa-
SKAIOIell CTOPOHOM, COOTBETCTBYIOIee TOCYAAPCTBO AOASKHO BO3PAYKATH IIPO-
TUB HOSIBACHWUSI HOBOV HOPMBI B XOA€ €€ POPMMPOBAHMS W IIPOAOAYKATH BO3-
paskaTh IOCA€ ITOTO; HEBO3MOSKHO OBITH «BO3PAsKAIOLJETd CTOPOHOM BIIOCACA-
CTBUM».

(iii) Tperpe TpeboBaHME CBSI3AHO C TEM BPEMEHEM, KOTOPOe HeObXOAM-
MO AAT GOPMUPOBAHNUSA HOPMBI OOBIYHOTO MESKAYHAPOAHOTO IIpaBa 4epes yT-
BEPIKACHME MPAKTUICCKNU €AMHOOOPA3HOM, OOIIMPHON M Pelpe3eHTATUBHOM
mpakTuku. Kak 6b140 cKasaHO BbIIIE, HET KAKOIO-TO KOHKPETHOro Tpebosa-
HUSI OTHOCHMTEABHO 3TOIO IIE€PMUOAA, XOTS KAKOE-TO BPEMs, €CTECTBEHHO
IIPOTIAET, IPEKAE dem OYAeT HAKOIIACH AOCTATOYHDIV OIBIT M 3TOT KPUTe-
puit Gyaer yaosaeTBOpeH. Bompoc 3akArodaercs B TOM, 9TOOBI ITpakTMUKa ObI-
A2 AOCTATOYHO «IIAOTHOW» B ITAAHE €€ eAMHOO0OPa3usi, OOIIMPHOCTI U perrpe-
3€HTATUBHOCTHAL,

Opinio juris

Bropoe TpeboBaHme, HEOOXOAMMOE AASL TOTO, YTOOBI CYLJECTBOBAAA HOPMA
OOBIYHOTO MEKAYHAPOAHOTO IIPaBa, CBS3aHO C TEM, YTO IPAKTUKA AOAYKHA
ocyrgecTBAsITBCsL 120 1palBy. Korxpernast ¢opma OCYIJeCTBACHMS ITPAKTUKM
MAM BBIPASKEHWUS 3TOTO ITPABOBOTO YOESKACHMS MOSKET OBITh PA3AMIHON B 3a-
BUCHUMOCTI OT COAEPYKAHMs COOTBETCTBYIOIE!l HOPMBI — 3amper, obs3aH-
HOCTb MAW IIPOCTO ITPaBO BeCTH ce0sI OIPEACACHHBIM OOpa3oM.

[Tpaxrnka, ycTaHaBAMBAIOIJAsl CYIJECTBOBAHME 3aIIPETa, HAIPUME], 3arrpe-
IIeHMe 3asBASITH O TOM, 4TO HMKOMY He Gyper morgapasl (cm. Hopmy 46),

40 Bcecroponnee obcyskpeHne atoro pompoca cm. B Maurice H. Mendelson, «The
Formation of Customary International Law», Collected Courses of the Hague Academy
of International Law, Vol. 272, 1998, pp. 227—244.

41 TLA Report, supra mpumedanue 18, commentary (b) to Principle 12, p. 731.



lii BGedenue

BKAIOUAET HE TOABKO VTBEPIKACHWME, UTO TAaKOE ITOBEACHME 3aIIPeljeHo, U
OCY>KACHME ITPOSIBACHMUIL TAKOTO ITOBEACHMSI, BO3MOYKHO, BMECTE C OIIPABAAHM-
SIMM W TIPUIMHAMY, BBIABUTACMBIMI KPUTHMKYEMBIM TOCYAAPCTBOM, HO U pe-
AABHYIO IPAKTMUKY OTKa3a OT 3aIpPeIJEHHOro IoseAeHms. Ecam mpaxrmka B
3HAYUTEABHOV CTEIICHM 3aKAIOYACTCSI B OTKA3€ OT IIOBEACHWSI M MOAYAHWUM IIO
3TOMY ITOBOAY, AOAYKHO OBITH KaKOe-TO yKa3aHWMe Ha TO, YTO OTKA3 BBI3BAH 3a-
KOHHBIM OYKMAAHMEM TAKOBOTO CO CTOPOHBI MESKAYHAPOAHOTO cOOOIecTsa.

[TpakTnKy, ycTaHABAMBAIOILYIO OOSI3aHHOCTB, HAIIPUME]P, IIPABUAO O TOM,
91O 0 GOABHBIX M paHeHbIX caeayer mosaborurscst (ecm. Hopmy 110), moskHO
OBGHAPY)KNUTH, B OCHOBHOM, B ITOBEACHMM, COOTBETCTBYIOIIEM 3TOMY TpeboBa-
unio. Tor daxr, 4ro 3ro TpeboBaHMe mMpaBa, a He IPOCTO AIOOE3HOCTD UAU Y-
TUBOCTD, MOYKHO YCTAHOBUTH AMOO BBIPA’KEHMEM HEOOXOAMMOCTHM TaKOTO IT0-
BEACHMSI, AMOO KPUTMUKOW CO CTOPOHBI APYIMX TOCYAAPCTB 34 OTCYTCTBUE Ta-
KOTO TIOBEACHMS. MOXKeT CAYIMTBCS M TaK, YTO IOCAE KPUTUKWU CO CTOPOHBI
APYIMX TOCYAAPCTB KPUTUKYEMOE TOCYAAPCTBO OOBSICHUT IMOBEACHME, HAXOAS
OITPABABIBAIOIME OOCTOSITEABCTBA B CAMOV HOPME.

I'TpaxkTmka, ycTaHaBAMBAIOIAs CYIJECTBOBAHWME HOPMBI, KOTOPas pasperra-
€T OIIPEACAEHHOE IIOBEACHWME, HAIIPUMED, IIPABMAO, 3aKAIOYAIOIJEeCs B TOM,
4TO TOCYAAPCTBA MMEIOT ITPABO HAAGASTH CBOW CYABI IIOAHOMOYMSIMU B COOT-
BeTCTBUM C YHUBEPCAABHOM IOPUCAMKIIVEI B OTHOIICHWY BOCHHBIX IIPECTYIIAC-
mit (em. Hopmy 157), moker GbITh OOHapysKeHa B AECTBUAX, KOTOPHIE
IPU3HAIOT IPABO TOCYAAPCTBA ITOCTYIIATh TAKMM OOPAsOM IIpM OTCYTCTBUM
TpeboBanms TAKOTO 1oBeAeHMsT. OBGBIYHO 3TO BBIPASKACTCS B TOM, 9TO TOCYAAP-
CTBA MTPEAITPUHMUMAIOT TAKMUE ACVICTBUS, @ CO CTOPOHBI APYTMX TOCYAAPCTB HE
IIOCTYIIAT HUKAKMUX IIPOTECTOB.

Bo Bpemst paboThI Hap MCCACAOBAHMEM OKa3aAOCh OYE€Hb TPYAHO UYETKO Pas-
ACATDH SAEMEHTBHI ITPAKTUKIU U IIPABOBOM YOIKAEHHOCTH, ITO PAsACACHME, B OC-
HOBHOM, OCTAAOCh TEOPEeTHIeCKUM. Yalje OAHO M TO JKe ACVCTBME OTpaskaeT U
IIPAKTHUKY, " IIPABOBYIO YOSKACHHOCTD. Kak yrasaaa Accoumanmss MEesKAYHAPOA-
HOTO TIpaBa, MesKAYHAPOAHBIV CyA «PaKTHUICCKM HE 3asBUA OITPEACAEHHO, UTO
TOABKO IIOTOMY, 9TO CYIJECTBYIOT (SIKOOBI) ABA YETKO OTAMUAOIIMXCSI APYT OT
APYTa DAEMEHTA B OOBIYHOM IIPaBe, OAHO M TO JKE IOBEACHWME He MOXKeT ObITh
BBRIPAJKEHMEM 1X obonx. Ha camom aeae 9acTo TPYAHO MAM AdKe HEBO3MOSKHO
Pa3ACAUTD 3TU ABA dAEMEHTa»42. DTO OCOBEHHO OYEBUAHO B CAyYae BepOAABHBIX
ACVICTBM, TTOCKOABKY OHM CYMUTAIOTCS ITPAKTMUKOM TOCYAAPCTB M 9aCTO OTpayKa-
10T OAHOBPEMEHHO U IIPABOBYIO YOESKACHHOCTh COOTBETCTBYIOLETO TOCYAAPCTBA.

Ecam mpakTmka AOCTATOYHO «ITAOTHAs», B HEM OOBIYHO COACPIKUTCS Opinio
juris v, B pesyAbTaTe, KaK IIPaBUAO, HET HEOOXOAMMOCTU OTAGABHO ACMOHCT-

42 ILA Report, supra npumeuanue 18, § 10(c), p. 718. Vraybaéuublil aHasm3 Aaércs B:
Peter Haggenmacher, «La doctrine des deux éléments du droit coutumier dans la pra-
tique de la Cour internationale», Revue générale de droit international public, Vol. 90,
1986, p. 5.
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pupoBaTh cyigectBoBaHMe opinio juris. Opinio juris urpaer, OAHAKO, BASKHYIO
POAB B HEKOTOPBIX CUTYALMSIX, KOTAQ IIPAKTUKA HE SIBASIETCSI OAHO3HAYHOM, 1
HAAO PEILINUTh, MOSKHO A €€ PaccMaTPUBATh KAK CIIOCOOCTBYIONYIO GOPMIUPO-
BaHMIO 00bIyas. Tax 4acTo MPOMCXOAMT, KOIAA TOCYAAPCTBA HE IIPEATPUHMUMA-
IOT ACVICTBMIL MAM HE PEarnpyioT Ha 4TO-AnbO, HO He MOHSTHO, Imoyemy. B ka-
4ecTBe IIPUMepa TaKOM CHUTYALMKM MOSKHO IIPMBECTHM aHAAM3, ITPOBEACHHBIN
[TocTOSHHOT 1aAaTON MEKAYHAPAHOIO IIPABOCYAMS IO AeAy Aoroca, KOrAd
Opanygns ocapmsasa mpaso Typuymn BecTn cypebHOE PacCACAOBAHME CTOAK-
HOBEHMS B OTKPHITOM mope. DpaHUmMs YTBEPSKAAAQ, YTO OTCYTCTBUE CAyYACB
TAKOTO CYACOHOTO IIPECACAOBAHMS AOKA3BIBAAO 3AITPEIJEHME TAKOTO IIPECACAO-
BAHVSI B COOTBETCTBUM C OOBIYHBIM MESKAVHAPOAHBIM ITPABOM, 33 MCKAIOYCHM-
€M CO CTOPOHBI TOCyAapcTBa ¢aara CyAHa, Ha OOPTY KOTOPOTO MMEAO MECTO
mporusorpaBaoe Aestame. Oanaxo [laaara He coraacmaach ¢ 3TUM, IOTOMY
9TO HE OBIAO SICHO, BO3ACPIKMBAAUCH AM APYTHE TOCYAAPCTBA OT CYAOHOTO ITpe-
CACAOBAHMSI, IIOTOMY YTO OHM CYUTAAM, 9TO Y HUX HET HA ITO IIPABA, WA IIO
KaKOM-A1O0 APYTOW IIpMYMHE, HAITPUMEP, OTCYTCTBUS 3aMHTEPECOBAHHOCTM
1AM YOESKAGHHOCTM B TOM, UTO CYA TocyaapcTBa daara gaBasgeTcs bosee IOAXO-
ASIIVIM AAST 3TOTO MecTOM. [laaara mocraHoBmMAQ, YTO HET CBUAETEABCTB €OCO-
3HAHHOCTY TOTO, YTO CYIJECTBYeT OOsI3aHHOCTh BO3ACPSKATHCS OT ACVCTBU 43,

Emje opHa HeopHO3HauHAs CHUTyayus Oblaa IIpoaHaAM3MpoBaHa MeskayHa-
POAHBIM CYAOM B A€AAX O KOHTMHEHTAABHOM Iresbde CeBepHOro mopsi, B KO-
TopbIx Aarns n [oasaHams 3asqBASAM, YTO CYIJECTBYeT OOBIYHAS HOPMA, Tpe-
Oyromast ACAMMUTALINM KOHTMHEHTAABHOTO IIeAbpa Ha OCHOBE IIPUHIIMUIIA K-
BUAMCTAHTHOCTH, inter alid, TOTOMY UTO TaK AEAAA IJEABIN PSIA TOCYAAPCTB.
Cya mocunTas, 910 0O6GOCHOBAHME ACTICTBIMIL STUX TOCYAAPCTB OBIAO IMIIOTETH-
YECKMM 7 UTO HEAB3sI M3 ITOTO CACAATH BBIBOA, YTO TOCYAAPCTBA STM CUUTAAM,
GYATO IIPUMEHSIIOT HOPMY OOBIYHOTO MESKAVHAPOAHOTO mpaBatd. Apyrmumn cao-
BAMM, TOCYAAPCTBA, KOTOPBIE PA3rPAHUIMBAAN CBOM KOHTMHEHTAABHBIV IIEAB
O IIPUHIUITY KBUAUCTAHTHOCTH, ACTICTBOBAAW B COOTBETCTBUM C TUM IIPUH-
LMIIOM, HO HMYTO HE YKAa3bIBAET HA TO, YTO OHM CUMUTAAU CEOSI CBI3AHHBIMU
M. B OCHOBHOM, MMEHHO B TAKMX CAYYASIX, KOTAQ ITPAKTUKA OBIBACT ABYCMBIC-
ACHHOV, " MESKAVHAPOAHBIN CYA W €TO IIPEALICCTBEHHNK, [locTosiHHAs masa-
Ta MEKAVHAPOAHOTO IIPABOCYAMS, IIBITAAACH OIIPEACAUTD, MOTYT AW OHM YCTa-
HOBWUTB OTACABHOE CYIECTBOBAHME OPinio juris, Koropoe OBl YKa3bIBAAO HA TO,
9TO ABYCMBICACHHAS MPAKTHUKA (PAKTUIECKM IIPUHMUMACTCS BO BHUMAHWUE IIPHU
CTAHOBACHMM OOBIYHOTO MESKAYHAPOAHOTO ITpaBads.

B Tor obaacTv MESKAYHAPOAHOTO TYMAHMUTAPHOTO IIPaBa, TA€ MHOTHME HOP-
MBI TPeOYIOT OTKA3a OT OIIPEACASHHOTO IIOBEACHLS, CAYIaN OE3ACTACTBUS IIPEA-
CTaBASIOT cObOV OCOOYIO ITpobAemy IPM OLEHKe Opiiio juris, IOTOMY 4YTO He-

43 PClJ, Lotus case, supra npumedanme 19, p. 28.
44 1CJ, North Sea Continental Shelf cases, supra npumedanme 12, pp. 43—44, §§ 76—77.
45 ILA Report, supra npumedanue 18, Principle 17(iv) and commentary.
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006XOAMMO AOKA3aTh, YTO OTKA3 HE SIBASICTCSI CAYYAVHBIM, HO OCHOBAaH Ha 3a-
KOHHOM OkMpAaumn. Korpa o takom TpebGoBaHMM OTKA3a OT OIPEACAEHHOTO
ITOBEACHMSI TOBOPUTCS B 3aJBACHWUIX M AOKYMEHTAX, CYIJECTBOBAHWUE 10pudu-
yeck020 TpeboBaHMs OOBIMHO MOSKHO AOKazars. Kpome Toro, caydan nopobHOM
CACPSKAaHHOCTM B MOBEACHMN MOTYT MMETh MECTO W IIOCAE TOTO, KaK COOTBET-
CTBYIOLEE [TOBEACHME BBI3BAAO OIPEACAEHHBIN CIIOP, YTO TAKIKE AOKA3BIBAET,
9TO CAEP’KAHHOCTh He OBIAA CAYYAHOV, XOTSI He BCETAA IIPOCTO IIPUIATH K BbI-
BOAY, YTO OHA MMEAAd MECTO M3-32 OCO3HAHMSI IOPUAMYECKOTO OOSI3aTEABCTBA.
OcobBIM IIPUMEPOM HAAMYUMSL ITOVL IIPOOAEMBI MOYKET CAYSKMUTH OTKA3 OT OIl-
PCACAEHHOTO ITOBEACHMS BO BPEMS HEMESKAYVHAPOAHBIX BOOPYIKEHHBIX KOH-
$AMKTOB, KOTAa Y4ETKOE ITPABMUAO BOBACPIKMBATBCSI OT TAKOTO ITOBEACHWSI MO-
>keT OBITH OOHAPYSKEHO TOABKO B AOTOBOPHOM IIpaBe, IIPUMEHMMOM K MEK-
AVHAPOAHBIM BOOPY>KEHHBIM KOH(AMKTAM. Hamprmep, 3o caydait, Koraa Bos-
AEPSKMBAIOTCSL OT IIPUMEHEHMS OIIPEACACHHBIX BUAOB OPYKMUS B HEMESKAYHA-
POAHBIX BOOPY)KEHHBIX KOH(AMKTAX, €CAM 3aIPeT Ha IIPUMEHEHME TAKOTO
OPY>KMsI OBIA COTAACOBAH 3aAOATO AO BTOTO AOTOBOPOM, KOTAQ HOPMBI, Kacaio-
IIMECs] HEMESKAYVHAPOAHBIX BOOPYKEHHBIX KOHPAMKTOB, el He IIPUXOAMAU B
TOAOBY AWM He OBIAM IPUHATHI, Kak ceitgac. OTKa3 OT TAKOTO MCIIOAB30OBAHMAS
OPY3KMSI MAM OT 3aIIPELIEHHOIO MOBEACHMS BPSIA AU IIPUBEAET K KOMMEHTM-
POBaHMIO CO CTOPOHBI APYIMX TOCYAAPCTB, M 3TO KaK Pa3 TOT CAMBIN CAYYAl,
KACAIOIJUTACSI HEMEYKAYHAPOAHBIX BOOPYKEHHBIX KOHPAUKTOB, KOTOPbIE HEITO-
CPEACTBEHHBIM O0OPa3oM He KacaloTCsl APYIMX rocyaapers. [pouece mopaun
MCKA 7 BCTPEYHOIO MCKA HE IIPUBOAUT K OOABIIIOVN SICHOCTH, €CAM Pedb UAET O
HEMEIKAYHAPOAHBIX BOOPY’KEHHBIX KOHPAMKTAX, B OTAMIME OT TOTO, KaK ITO
ObIBaET BO BPEMS MEKAVHAPOAHBIX BOOPYYKEHHBIX KOH(PAMKTOB, IIOTOMY 4TO
B IIOCACAHEM CAYYAE ABA MAM BOAEE TOCYAAPCTBA OKA3BIBAIOTCS HEITOCPEACTBEH-
HBIM O0PAa3’OM 3aTPOHYTHIMI IIOBEACHMEM APYI ADYra, 2 B IIEPBOM CAydYae
OOBIYHO HAIPSIMYIO 3aATPOHYTHI MHTEPECHl TOABKO OAHOTO TOCYAAPCTBA.
[TpeacTaBasieTcs1, 4TO MESKAYHAPOAHBIE CYABI M TPUOYHAABI MHOTAQ ITPUXO-
AST K BBIBOAY, YTO HOPMa OOBIYHOTO MEKAYHAPOAHOIO IIPaBa CYIIECTBYET, €C-
AM 3Ta HOPMA SIBASICTCSI JKEAATEABHOW AASI HOAACPIKAHWASI MESKAYHAPOAHOTO
mupa 1 0e30MacHOCTH WMAM AASL 3AIGUTHI YCAOBEYECKOM AMIHOCTH, IIPU YCAO-
BUM, YTO HET CEPHE3HOTO IIPOTUBOIIOAOSKHOTO Opinio jurists. I'lpumepamn Ta-
KWX BBIBOAOB MOTYT ITOCAYKUTB IIOCTAHOBACHME MeSKAYHapoaHoro Hiopubepr-
ckoro TpmbyHasa o tom, uto [aarckme xousenuymm 1907 r. craam OOBIMHBIM
mpaBom4’, n mocraHosaeHne MeskayHaposHoro cyaa B aeae o Humkaparya o
TOM, YTO HOPMa O HEBMEINATEABCTBE BO BHYTPEHHME ¥ BHEIIHUE AeAd APYTO-

46 Anaaus 31oro PeHOMEHa B ACUCTBUSX MEKAYHAPOAHBIX CYAOB M. B pabore: Frederic L.
Kirgis, «Custom on a Sliding Scale», American Journal of International Law, Vol. 81,
1987, p. 146.

47 International Military Tribunal at Nuremberg, Case of the Major War Criminals,
Judgement, 1 October 1946, Official Documents, Vol. 1, pp. 253—254.
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IO TOCYAAPCTBA SIBASETCS YACTBIO ODBIMHOTO MEKAVHAPOAHOTO mpaBats. OpHa-
KO, €CAU OBIAO YETKOE CBUACTEABCTBO HAAMYMS ITPOTMUBOIIOAOXKHOTO OPIIio
JUris cO CTOPOHBI LIEAOTO PSIAA TOCYAAPCTB, BKAIOYASI TOCYAAPCTBA, YbW MHTEPe-
ChI OBIAM «OCOBO 3aTPOHYTHD, TO B COOTBETCTBUM C MEKAYHAPOAHBIM IIpele-
ACHTHBIM IIPABOM CUMUTAETCS, UTO CYIJECTBOBAHME HOPMBI OOBITHOTO MESKAY-
HAaPOAHOTO IpaBa He Ob1a0 pokazano. O6 sTom, Hampumep, ropopurcs B Kon-
CYABTATMBHOM 3aKAIOYCHUM MESKAVHAPOAHOTO CYAQ B ACAE O SIACPHOM OPY>KUNU
IO BOIIPOCY O 3aKOHHOCTM IIPUMEHEHMS SIACPHOTO OPYKMIY 1 B PEIICHUNU
E€AMHOAMYHOTO apbutpa B Aeae «Tekcako mporms AmBum» MO BOIPOCY BO3-
MOSKHOTO M3MEHEHMST 3aKOHA, KacCaroIJerocsl KOMIIEHCAIUM 3a 3KCIIPOIIPHUa-
1o,

DTOT aCHEeKT OLEHKM OOBIMHOTO ITpaBa OCOOCHHO BasKEH AASL MESKAYHAPOA-
HOTO TYMAHWUTAPHOTO IPaBa, VIUTHIBAS TOT (PAKT, YTO ITO IIPABO CTPEMUTCS
PeryAMpoBaTh IOBEACHME B IYMAHMUTAPHBIX LEASIX. B HEKOTOPBIX cAydasx IO-
Ka eIjé HEBO3MOSKHO OOHAPYKMUTh HOPMY OOBIYHOTO MESKAYHAPOAHOTO IIPAEBa,
AayKe XOTSI €CTh YETKasl IPAKTMKA OOABIIMHCTBA, CBUACTCABCTBYIOIASI B IIOAD-
3y HOPMBI, M TaKasi HOPMa OY€Hb SKEAATEAbHA.

BosdeiicmBue dozoBoprozo npaba

JAOroBophI TOKE OMOTaIOT OIPEACAUTD CYLJECTBOBAHME OOBIYHOIO MESKAYHA-
POAHOTO IIpaBa, IOTOMY YTO OHM COACVICTBYIOT OLJEHKE TOIO, KaK IOCYAAPCTBA
PACCMATPUBAIOT OIIPEACAEHHDBIE HOPMBI MESKAYHAPOAHOTO IipaBa. lloaromy
parnuduranms, TOAKOBAHWUE M MMIIACMEHTALMsT AOTOBOPA, BKAIOYAsT OrOBOPKM
M 3aSBACHMST O TOAKOBAHMM, CAEAAHHDIE MIOCAE PATUPUKALINIU, BKAIOYEHDL B MUC~
cacposanme. COBEPLIEHHO OYEBMUAHO, YTO B A€AAX O KOHTMHEHTAABHOM LIEAB-
¢e CesepHOro MOPst MESKAYHAPOAHBIN CYA HOCIMUTAA, YTO CTEIIEHb paTUPUKa-
LU AOTOBOPA AOAYKHA OBITh IPUHATA BO BHMMAHME IPU OLEHKE OOBIMHOTO

48 1CJ, Case concerning Military and Paramilitary Activities in and against Nicaragua, supra
npumedarne 14, pp. 106—110, §§ 202—209.

49 KomcyabraTusHOE 3aKAIO4EHME O sAePHOM opyskun, § 73. Dror Boios Cyaa Gbia caeran
B CBA3M C aHAAM3OM TOTO, CYIJECTBOBAAO AU AOCTATOYHO ITOCACAOBATEABHOE OPINIO juris.
B arom xonrexcre Cya perma, uro pesoatoynn lenepassront Accambaen OOH, B koto-
pBIX TOBOPMAOCH, 9TO HleMeHeHTAe SIACPHOTO OPY2KMSI HE3aAKOHHO, M KOTOPhIC 6])IAT/1 IIpu-
HSITH 3HAYUTEABHBIM OOABIIIMHCTBOM TOAOCOB TOCYAAPCTB, HE CO3AABAAM AOCTATOYHOIO
Opinio juris Aast TOro, 9Tobbl cHOPMMUPOBAAACH HOPMA OOBIYHOTO IIPaBa, MOTOMY 4TO ObI-
AO IIOAAHO MHOTO TOAOCOB «HpOTTAB» " BBIAO MHOTO BO3Aep)KﬂBH_IVlXC5L

Texaco Overseas Petroleum Company and California Asiatic Oil Company v. Libyan Arab
Republic, Arbitral Award, 19 January 1977, §§ 80—91, reprinted in Infernational Legal
Materials, Vol. 17, 1978, pp. 27—31. EAMHOAMYHBIL apOUTDP TIPUIIEA K BBIBOAY, 9TO CO
CTOPOHBI OAHOTL TPYIIIIBL 0CO0O 3aTPOHYTHIX TOCYAAPCTB HE OBIAO AOCTATOYHOV IIOAACPIK-
Kkn XapTum 3KOHOMMYECKMX IIpaB 1 obs3aHHOCTEN rocypapers u Aexaapanmmu ob yera-
HOBACHMM HOBOTO MEKAYHAPOAHOTO SKOHOMMUYECKOIO MOPSIAKA.

5C
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MESKAYHAPOAHOTO mpaBa. B atom cayuae Cya IMOCTAHOBMA, 9TO «UMUCAO PATH-
duraygmii n mpucoeAMHeHni K HacTosigemy spemern (39) xors m 3HauMTEAB-
HOE, BPSIA AM MOYKET CUUTATBCSI AOCTATOYHBIM», OCOOCHHO B KOHTEKCTE, KOT-
Ad TPaKTMKA 3a IIPEACAAMIM PEKMUMA AOTOBOpa Oblaa IIPOTMBOPEUMBOWSL.
M Haobopor, B aeae o Huraparya Cya Ooabliioe 3HadeHME IIPUAAA IIPU OLICH-
Ke ODOBIYHOTO CTATyca HOPMBI O HEBMEIIATCABCTBE TOMY (AKTy, 4TO YCTas
OOH 6b1a patnduumMpoBaH MOYTH BCEMU TOCYAAPCTBAMIU MIMPA W COOTBETCT-
Byrorgne pesoaroynn 'enepassHont Acembaen OOH moayuman mmporoe oao-
Gpenne, B yactaocTH, Pesoatonns 2625 (XXV), kacaromgascst Apy>KeCTBEHHbIX
OTHOILICHMUI MEXKAY TOCYAAPCTBAMM, KOTOpast Oblaa IpuHATa Oe3 roaocosa-
Hus52. [ToaosKeHMe TOrO MAM MHOTO AOTOBOPA MOSKET AQSKE OTPASKTh OOBIYHOE
IIPaBo, XOTS AOTOBOP €IJEé He BCTYIMA B CMAY, IIPU YCAOBUM, YTO MMEETCSA AO-
CTATOYHO AHAAOTMYHON IPAKTUKM, BKAIOUASI ITPAKTUKWU TOCYAAPCTB, 9bM MHTE-
Pecsl 0co0O 3aTPOHYTHI, MOITOMY MaAd BEPOATHOCTH TOTO, YTO COOTBETCTBYIO-
Iasi HOPMa BCTPETUTCSI CO 3HAYUTEABHBIM ITPOTUBOACTICTBHUEMSS.

Ha mpaxTnke cocTaBAeHME AOTOBOPHBIX HOPM CIIOCOOCTBYET HOKYCHMPOBA-
HUIO MHEHWS MUPOBOIO IOPUAMYECKOTO COODIIeCTBA W, HECOMHEHHO, BAMIET
Ha [OCACAYIOIee ITOBEACHME 1 IIPABOBYIO YOEIKACHHOCTD TOCYAAPCTB. DTa pe-
AABHOCTD ObIAQ ITpM3HAHA MEKAVHAPOAHBIM CYAOM B ACAC O KOHTWMHEHTAAB-
HOM IrIeAbde:

«He Tpebyer pokasaTeAbcTB TOT axT, 9TO HOPMBI MESKAYVHAPOAHOTO OOBIYHOIO IIpaBa
CACAVET WMCKATD, IIPEXKAE BCETO, B CYLJECTBYIOLJEN IIPAKTUKE W OPINio juris TOCYAApCTB,
AayKe €CAM MHOTOCTOPOHHME KOHBEHILIMIM UIPAIOT BAKHYIO POAb B PUKCUPOBAHMUM U OIT-
PEAEAEHMM HOPM, BBITEKAIOIIMX M3 OObI¥As, MAM B UX PA3BUTHI» 54,

Taxum obpasom, Cya IIpu3HAA, ITO AOTOBOPBI MOIYT KOAUPULIMPOBATD CY-
IJeCTBOBABIIICE PaHEe ODBIYHOE MEKAVHAPOAHOE IIPABO, HO MOTYT U 3aAO0XKUTD
OCHOBAHME AASI PA3BUTVSI HOBBIX OOBIYACB, OCHOBAHHBIX Ha HOPMAX, COACPIKa-
IgUXCs B 3TOUX AoroBopax. CyA Aaske 3asiBUA, YTO «BIIOAHE BO3MOSKHO, 4TO
OYEHB LIMPOKOE M PEHEPE3CHTATUBHOE YIACTHE B KOHBEHIIUM MOJKET OBITH AO-
CTATOYHBIM CAMO TIO cebe, ITPM YCAOBUM, UTO CPEAU €€ YIaCTHWUKOB €CTh Te Io-
CyAApCTBa, 4bM MHTEPECHl OBIAM OCODO 3aTPOHYTHD 55.

Acconmanms MesKAYHAPOAHOTO IpaBa 0600IgMAa 3TO IIPeleACHTHOe ITpa-
BO, 3asBMB, 4TO (MHOTOCTOPOHHMI1) AOTOBOP MOJKET, TaKMM O0OpasoMm, de-

51 IC], North Sea Continental Shelf cases, supra nmpumevanue 12, p. 42, § 73

52 1CJ, Case concerning Military and Paramilitary Activities in and against Nicaragua, supra
mpumedanve 14, pp. 99—100, § 188.

53 1CJ, Continental Shelf case, supra mpumesanme 11, p. 33, § 34. Koandecrso mperensuii
Ha WCKAIOYUTCAPHYIO SKOHOMMYCCKYIO 30HY AOCTUTAO 56, B UnCAC KOTOPI)IX 6BIAT/1
HPETEH3UM HECKOABKUX 0cOB0 3aTPOHYTHIX TOCYAAPCTB.

54 1CJ, Continental Shelf case, supra mpumevannell, pp. 29—30, § 27.

55 1CJ, North Sea Continental Shelf cases, supra npumesanme 12, p. 42, § 73.
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THIPHMSI PABAMIHBIMIU CIIOCOOAMM B3AMMOAETICTBOBATD ¢ OOBIYaeM: OH MOJKET
CBUAETEABCTBOBATH O CYIJECTBYIOIJeM OOBIdae; OH MOXKET CIIOCOOCTBOBATH
IIPUHSITUIO HOBOTO OOBIYAs 4epes IMPAKTUKY FOCYAAPCTB UAY TIOCAY’KUTD MOAEC-
ABIO AASL €TO IIPUHATHS; C €T0 IIOMOIJBIO MOYKET MMETh MECTO TAaK Ha3bIBac-
Mast «KPUCTAAAMBALNS 3aPOSKAAIOIETOCs] OOBIYAS; M OH MOJKET AayKe Cam I0
cebe AATh TOAYOK IOSIBACHWMIO HOBOTO OOBIYAs, €CAM COOTBETCTBYIOIJAs HOPMA
HOCUT PYHAAMEHTAABHBIN HOPMOOOPA3YIOINMI XapaKTep M IIMPOKO IIPUHSITA
TOCYAAPCTBAMM C TEM, ITOOBI CO3AATH HOBOE OOIIjee IPaBOBOE O0s3aTEABCTBO.
Heap3st yTBep>KAATD CYIJECTBOBAHME AIOOOTO BUAA TAKOTO B3aMMOACHCTBUS be3
PACCMOTPEHMST CBUACTEABCTB B KASKAOM KOHKPETHOM CAydaess.

AamHHOe 1CCACAOBAHNE TTPUACPSKMUBACTCSI OCTOPOKHOTO MTOAXOAA, 3aKAOYA-
IOIJETOCsl B TOM, YTO IIMPOKAST PATUPUKALMS SIBASICTCS TOABKO HEKOTOPBIM
yKazaTeAeM ¥ € CACAYET OLCHWUTH, IPUHMMAST BO BHUMAHMUE APYIUE DACMEH-
THI IPAKTUKM, B YACTHOCTHM, ITPAKTUKM TOCYAPCTB, HE SBASIOIJUXCS CTOPOHA-
MU AOTOBOPA, O KOTOPOM MAET peds. [locaepOBaTEABHASI IPAKTUKA TOCYAAPCTB,
HE SIBASIIOIIVUXCS YIaCTHUKAMM AOTOBOPA, CIUTAAACH BAYKHBIM ITO3UTMBHBIM
cBrAeTeAbCTBOM. OAHAKO, IIPOTUBOIIOAOSKHAS IIPAKTUKA ITUX TOCYAAPCTB CIM-
TAAACH CEPBE3HBIM HETATUBHBIM CBUACTEABCTBOM. CpaBHeHMe IPAKTUKM TOCY-
AAPCTB — YYACTHUKOB AOTOBOPA M TOCYAAPCTB, HE SIBASIFOIJVXCSI €TO CTOPOHA-
MM, TAK)Ke MMeeT GOABIIOEe 3HAYCHWE.

AamHoe mccaepAOBaHME HE OTPAHMUIMBACTCS, OAHAKO, IIPAKTUKON TOCYAAPCTS,
HE SIBASIIOIJUXCsI CTOPOHAMM COOTBETCTBYIOIUX AOTOBOPOB MEKAYHAPOAHOTO Iy-
MaHMUTApHOTO Ipasa. OrpaHMIMTh MCCACAOBAHME PACCMOTPEHMEM ITPAKTHUKM
BCETO AMIIb TPUALIATM C HEOOABIIIMM TOCYAAPCTB, KOTOPbIE HE PaTUUIIMpOBa-
AM, Harrpumep, AOIIOAHUTEABHBIE IIPOTOKOABL, He GYAET COOTBETCTBOBATH TPebO-
BAHMIO, B COOTBETCTBUM C KOTOPHIM OOBIYHOE MEKAYHAPOAHOE IIPABO AOAYKHO
OBITD OCHOBAHO Ha IIMPOKON W PEIPE3CHTATUBHONM IpuKTHKe. loaromy mpu
OIIPEACACHMI CYIJECTBOBAHMSI OOBIMHOIO IIPaBa IIPUHMMAACS BO BHUMAHWE TOT
dakr, uro Ha Bpems HarmcaHus PAbOThl AOIIOAHMUTEABHBIN IIPOTOKOA | ObIA pa-
muduymposan 162 rocyaapersamu, a Aonoannreaptsiii mpotokoa II — 157 ro-
cyaapcTBami. AHAAOTMYHBIM 0OpPa3oMm, TIPM OLIEHKe OOBIMHOTO IIpaBa IIPUHMMA-
€TCsI BO BHMMaHME M TOT $akT, 90 JKeHeBCKMe KOHBEHUMM OBIAM paTnuim-
posansr 192 rocyaapceTBamu, n 3TO HE MOBTOPSETCSI B KOMMEHTAPUSIX.

1 nHakoner], Hanbosee BasKHbIE CYACOHBIC PEIIEHMsI OTHOCUTEABHO OOBIU-
HOTO XapaKkTepa IIOAOYKEHWI TYMAHUTAPHOTO IIPABad HE IIOBTOPSIOTCS B KOM-
MEHTAPUSIX, TA€ IPUBOASITCSI HOPMBI, KOTOPBIE CYUTAIOTCS OOBIIHBIMM. DTO
KacaeTcsl, B YaCTHOCTM, BBIBOAQ MEKAYHapOAHOro Hiopubeprckoro BoeHHOTo
TpubyHasa o Tom, uro ['aarckoe moaoskenue 1907 r. « HECOMHEHHO ITPEACTAB-
ASIAO cODOTI IIAr BIIEPEA IO CPABHEHMIO C CYIJECTBYIOIGMM Ha MOMEHT €ro
IMPUHSITUS MEKAYHAPOAHBIM IIPABOM, ... HO K 1939 1. 3T HOPMBI, M3AOIKeH-
uele B KonBeHymn, GbIAM IPM3HAHBI BCCMM LMBUAM3OBAHHBIMI HAPOAAMU T

56 ILA Report, supra npumeuannel8, Principles 20—21, 24, 26 and 27, pp. 754—765.
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PaccMaTpUBAAUCH KaK PasbsCHSIONUE COACPKAHME 3aKOHOB M OOBI4aeB BOVA-
HBPS7. DTO CIPABEAAMBO M IO OTHOLICHHMIO K AeAy O Huxaparya, B xoropom
MesKAVHAPOAHBIN CYA ITOCTAHOBMA, 9TO 00Ijast cTarhs 3 JKeHEeBCKMX KOHBEH-
LMl OTPasKaeT «IACMEHTAPHbIE COOOPASKEHMS [YMAHHOCTMY, COCTABASI «MMU-
HMUMAABHBIV CTAHAAPT>, HMPUMEHSIEMbIII KO BCEM BOOPYIKEHHBIM KOHPAUK-
Tam38. OO 3TOM >Ke TOBOPUT M BBIBOA MESKAVHAPOAHOTO CyAQ B ACAC O SIACP-
HOM OPY>KMUM, CBUACTEABCTBYIOIINIA, YTO 3HAYUTEABHOE GOABIIMHCTBO MOAOMKE-
mnit JKenesckux xorsenymii 1949 r. mpepcTaBasior coboit OOBIIHOE MEKAY-
HapoaHOe IMpaso. BaskKHO TaxksKe MOAYEPKHYTH, XOTSI 3TO M HE ITOBTOPSIETCS
B KOMMEeHTapusx, 4ro B orHourenmnn Craryra MesKAYHApOAHOTO yrOAOBHOTO
CyAa «BCE COTAACHMAMCH O TOM, 4YTO OIpeAeAeHWs mpectymaeHnit B Craryre
MYC AOAKHBI ObIAM OTpaskaTh CYIECTBYIOILIee OOBIYHOE MESKAYHAPOAHOE
IIPaBO, 4 HE CO3AABATh HOBBIE HOPMBD» 60,

Opranmsaqu MUCCACAOBAHWI

AAsT TOTO 9TOGBI OITPEACAMTD, KAK HAMAYULIUM OOPA30M BBITOAHUTH AAHHOE
emy mopyuerne, MKKK mpoBea KOHCYABTAL[MM ¢ IPYIIIION YIEHBIX, SKCIICPTOB
B 00AACTM MESKAYHAPOAHOTO IYMAHWUTAPHOTO IIPaBa, KOTOPBIE CPOPMUPOBAATL
PyroBopsignit komureT mccaepoBarmst. Kommrer cocrosia m3 mpodeccopos
JKopska Abn-Caaba, Canaxa sap-Anna Amepa, Ose bpmura, Opuka Aasmaa,
Askona Ayrapaa, @aopentnro OPeamumano, Xopcra Puimepa, Ppancyasst
Xamrrcon, Teopopa Mepona, Askamimaa Momrasa, Muaana [laxosmya n Pa-
yast Omnano Buryacer. PykoBoasignit komuteT mpuHsaa [TaaH AeVICTBIUI B 1MIO-
e 1996 1., u B okrsa6pe 1996 r. Havasoch mccacpoBanme. B coorBeTBTBUM C©
ITaaHoM AEVICTBMIA MCCACAOBAHWME ITPOBOAMAOCH C WCIIOAB30BAHMEM KaK HAIIM-
OHAABHBIX, TaK U MEKAVHAPOAHBIX MCTOYHWUKOB, OTPASKAIOIUX IIPAKTUKY TO-
cyaapers. VsydeHne 3TMX MCTOYHUKOB OBIAO COCPEAOTOYEHO, KaK 3TO OBIAO
onpeaescHO [TAaHOM AEVICTBWTL, HA IIECTM OCHOBHBIX BOIIPOCAX MCCACAOBAHMS:

. [TprHLMIT TTPOBEACHNST PA3AMINS
. Anna M 0OBEKTHI, HAXOASIIIUECS TIOA 3aILUTON

57 International Military Tribunal at Nuremberg, Case of the Major War Criminals, supra
rpumedanue 47.

58 1CJ, Case concerning Military and Paramilitary Activities in and against Nicaragua, supra
npumedanve 14, p. 114, § 218.

59 KomncyabTaTuBHOE 3aKAIOYEHME O AepHOM opyskun, §§ 79 u 82.

60 Philippe Kirsch, «Foreword», in Knut Dérmann, Elements of War Crimes under the
Rome Statute of the International Criminal Court: Sources and Commentary, supra
npumedanve 1, p. xiil; cm. Taoke Report of the Preparatory Committee on the
Establishment of an International Criminal Court, Vol. I, Proceedings of the
Preparatory Committee during March—April and August 1996, UN General Assembly
Official Records, UN Doc. A/51/22, 13 September 1996, § 54.
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. KoHKpeTHBIE METOABI BEACHWMSI BOVIHBI

+ Opyxkue

+ OOpamenne ¢ TPasKAQHCKUMIM AMIAMI 7 AMLJAMWM, BBIIICAIIAMMA 3
crpost (hors de combat)

. mraemenTanms

CreneHp AOCTYIIHOCTM HAIJMOHAABHBIX M MESKAVHAPOAHBIX MCTOYHMUKOB BO
MHOTOM OOBSICHSIET IIPUHSTHIE METOA MCCACAOBAHMAS.

M3y%euue npaxkmuxu 1no HauUOHAAOHbIM UCITIOUHUKAM

[TOCKOABKY TIOAYIMTD AOCTYII K HALMOHAABHBIM MCTOYHMKOM ACTYE, HAXOASICH Ha
TEPPUTOPUM COOTBETCTBYIOIE} CTPAHBI, OBIAO PEIIEHO ITPUBACID K COTPYAHMIE-
CTBY MCCACAOBATEACH, PAOOTAIOIMX B PA3AMIHBIX TOCYAAPCTBAX. AAs 3TOTO OBIAO
orobpano 50 crpan (9 — B Adpuxe, 15 — B Asun, 11 — B Eppone, 11 —
B Amepuke 1 1 — B ABcTpasasmm) m B KaSKAOM M3 HUX ObIA OIIPEACASH MccAe-
AOBATeAb MAM TPYIIIA MCCACAOBATEACT, KOTOPBIM IIPEACTOSIAO COCTABUTD AOKAZA
o mpaxtmke rocyaapersa (em. TTpuaoskenne ). PykoBopsiiynii kommrer orbn-
Paa cTpaHbI, COOAIOAASI TIPUHLMIT TeorpaduyecKoi PeITpeseHTaTUBHOCTI U Yau-
THIBASI HEAABHMTL OITBIT PA3AMIHOTO THUIIA BOOPY’KEHHBIX KOH(PAMKTOB, B KOTOPBIX
IIPUMEHSIAMUCH CaMBIe Pa3HOOOPA3HBIC METOABI BEACHMSI BOCHHDIX ACTCTBMIL. B pe-
3yAbTaTe OBIA TIOAYYEH IJEABIN PSA AOKAGAOB O ITPAKTUKE TOCYAAPCTB. SHAUUTEAD-
HBI?L 00BEM MaTeprasa O IPAKTUKE APYIUX CTPaH OBIA ITOAYIEH OAaroAapst M3y-
YEHMIO MEKAYHAPOAHBIX 1CTOIHMKOB 1 apxuBoB MKKK (cm. Hiske).

CTOYHMKI AASL M3YIEHMST IMPAKTUKYU TOCYAAPCTB, OIPEACAEHHBIC HAIIMO-
HAABHBIMI MCCACAOBATEASIMM, BKAIOYAAM BOCHHBIC YCTABBI M HACTABACHWS, Ha-
IJMOHAABHOE 3aKOHOAATEABCTBO, HAIJMOHAABHOE IPEIJCACHTHOE ITPAaBO, MHCT-
PYKLIMM BOOPYKEHHBIM CMAAM U CHMAAM OE30MACHOCTH, CBOAKM KOMAHAOBAHMS
BO BpPEeMsI BOMHBDI, AUTTAOMATHUICCKME IIPOTECTHI, MHEHUSI OPUIJUAABHBIX IOPU-
AMYECKMUX COBETHMKOB, KOMMEHTAPUNM IIPABUTEABCTB O IIPOEKTAX AOTOBOPOB,
ITPABUTEABCTBEHHBIC PEIICHNMS M MOCTAHOBACHMSI, CYAOTOBOPEHME B MESKAYHA-
POAHBIX CYAAX, 3asIBACHUS B MEKAVHAPOAHBIX OPraHM3alMsAX M Ha MEKAYHA-
POAHBIX KOHPEPEHIMSIX M TO3ULMIO IIPABUTEABCTBA B OTHOIICHWUM PE30AIOLIMI
MEKAYHAPOAHDIX OPTaHMU3aIIMIL.

BoeHHbIE ycTaBBI M HAIJMOHAABHOE 3aKOHOAATEABCTBO CTPaH, HE ITPEACTAB-
ACHHBIX B AOKAAAAX IIO ITPAKTHKE TOCYAAPCTB, TAKKE OBIAM M3YIeHBI 1 cObpa-
Hbl. Haanane cetn aeaeragmii MKKK B pasamunsix crpanax mupa n obmmp-
HOe coOpaHMe HAUMOHAABHBIX 3aKOHOAATeABCTB B KOHCyApTaTMBHOM CcAysKOe
MKKK 110 MEKAYHAPOAHOMY IYMAHUTAPHOMY IIPABY CIIOCOOCTBOBAAM BBIITOA-
HEHMIO 3TOM PaboThl. LleAblo AOIIOAHMTEABHOTO MCCACAOBAHMS OBIAO Obecrre-
9UTH TPUCYTCTBUE, ITO BO3MOSKHOCTH, CAMBIX ITOCACAHMX AAHHBIX B MCCACAOBA-
HUM 7 YIET Bcex cobbITmit, mpomsomeAnmx K 31 aexabps 2002 r. B mexoro-
PBIX CAVYaSAX CTAAO BO3MOSKHBIM BKAIOUMTD U OOA€E IIOBAHIOIO ITPAKTUKY.
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MccredoBarue mexdynapodrnvix ucmouruxol npaba

ects rpyrm paboTasm ¢ MESKAYHAPOAHBIMIU MCTOYHUKAMM, BBISABASIS ITPAKTU-
Ky rocyaapcrs. Kaskpas TIpymma 3aHMMAAach OAHOW YAacTBIO WCCACAOBAHMASL
B rpymmsr BxoAMAT:

Yactp I. [TpuaUMIT mpoBeseHms pasanuns

Aoxraduux: JKopsx Abu-Caab

Wccaedobamenrv: XKan-Qpancya Keaurep

Yactp 1. Anza m 0O6BEKTBI, HAXOASIIIMECS TIOA 3aIJUTOM

Aoxraduux: Xopem Quuep

WccaedoBameaw: Tpezop Hlommen u Xatike Cnuxep

Yactp III. KonkpeTHbIE METOABI BEACHMSI BOCHHBIX ACMCTBUIA

Aoxraduux: Teodop Mepon

UccaedoBamenrv: Puwap Aezane

Yacts IV. Opysxne

Aoxraaduux: OBe bpunz

UccaedoBamenv: T'ycmap Aund

Yacrp V. Obpaigenne ¢ IpaXKAQHCKUMIU AULAMM Y AULAMM, BBIIICAIIAMM
us crpost (hors de combat)

Aoxraduux: Oparcyasa Xamncon

UccaedoBamern: Kamuara Kugpap

Yacts VI. Mimmaemenranms

Aoxraduux: Dpux Aabud

WceredoBamern: Puwap Aezarne

DT TPYIIIBL UCCACAOBAAM MTPAKTUKY B pamkax Opranmzanmnn O6beAnHEH-
HbIx Harpmi m ApyImx MesKAYHAPOAHBIX OPTaHM3aLMil, B 9aCTHOCTH, AdpuKaH-
ckoro coroza (OsBirent Opranmsagun adppuranckoro eanucrsa), Cosera Ep-
porst, Cosera corpyanmdectsa crpaH [lepemackoro saamsa, Espomnerickoro co-
1032, Aurn apabexkmnx rocypapers, OpraHmsanmm amepuUKAHCKUX TOCYAAPCTS,
Opranmsagmm mcaamckoit koupepeHyun n Opraamsanun 1mo 0e30macHOCTH U
corpyarndectsy B Espone. ITpaxktura rocysapcrs CHI, MeskmmapaameHTCKOTO
coro3a M ABMIKEHMSI HEIPUCOCAMHMBIINXCS TOCYAAPCTB TAKIKE ITOABEPrAACh
MUCCACAOBAHMIO. V3y4EHMIO ITPAKTMUKIU ITMUX OPTAaHMU3aLIMil CIIOCOOCTBOBAAM A€-
aeragnn MKKK, KoTopple MOAACPSKMBAIOT ¢ HUMMU OTHOIICHWSI.

[TpakTKa rocysapcTB Ha MEKAYHAPOAHOM YPOBHE OTPASKACTCSA B CAMBIX
PA3HBIX MCTOYHMKAX, BKAIOYASl PE30AIOLMM, IPUHSATHIE B pamkax Opranmsa-
ymn O6pepnnennsix Hagnii, B yactaoctn, CoBerom besonacnoctn, ['enepans-
Hom Accambaeeit m Kommecuernl mo mpaBam 4eAOBEKA, B XOAE CIICIMAABHBIX
paccaepoBaumit, mpoBoAnmsrx OOH, n paborer Kommecnn MeKAYHAPOAHOTO
IIPaBa; M3y4asoCh M TO, KAK TOCYAAPCTBA KOMMEHTMPOBaan 31y pabory. Mc-
caepOBasach pabora komureros [enepaspnont Accambaen OOH, aoxaapbr Te-
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HepaabHOro cexperaps OOH, Temarnyeckne mpoLJeAYPEI M IPOLICAYPHI, ITPU-
HATBIE AAsT KOHKpeTHbIX crpan Kommcenernt OOH 1o mpasam geaosexa, mmpo-
LeAypsl AoKAaaoB B Kommrere 1o mpasam uesoBexa, Komwmrere mpoTms mmsi-
oKk, Komnrere mo amxBmpaumm AuckpummHagmuu skeHIguH u Komwurere mo
mpaBam pebHKa, fravaux préparatoire AOTOBOPOB WM 3asIBACHWSI TOCYAAPCTB B
MESKAVHAPOAHBIX ¥ PEIMOHAABHBIX CYAAX.

MeskAyHAPOAHOE TIPELJeACHTHOE ITPABO TAKJKE M3YIaAOCh Ha ITPEAMET CBHU-
AETEABCTB O CYIIECTBOBAHUM HOPM OOBIYHOIO MESKAVHAPOAHOTO IIPaBa.

WccaedoBarnue apxubo6 MKKK

AA TOTO 9TOOBI AOIIOAHUTD PE3YABTATEL MCCACAOBAHMS HALJMOHAABHBIX 1 MEIK-
AyHAPOAHBIX ncTodHNKOB, MKKK 0o0parmacs K cBOMM COOCTBEHHBIM apXUBaMm,
B KOTOPBIX COOpaHbI cBeAeHMs TouTi O 40 HeAABHMX BOOPYSKEHHBIX KOHPAMUK-
tax, 20 M3 KOTOphIX umean mecto B Appuke, 8§ — B Asun, 8 — B Espome n
2 — na Amepuxanckom xouturenre (cm. Ilpmaoskenue II). B obwem, atn
KOHQAUKTB OTOMPAAMUCH TaKMM OOPasom, ITOOBI OXBATUTH W TE€ CTPAHBL
KOHQAMKTBI, O KOTOPBIX €IJE He IIAd Pedb B AOKAAAE O IIPAKTUKE TOCYAAPCTB.

B pesyabraTe TAKOTO «TPEXIITEKEPHOTO» TTOAXOAQ, KOTAA M3YYAAUCH HAIN-
OHAABHBIE " MEKAYHAPOAHBIE MCTOUYHMKHM, a TaksKe apxmusbl MKKK, Obiaa BbI-
SIBACHA ITPAKTMUKA TOCYAAPCTB BCex dacTeid cBera. OAHAKO, €CTECTBEHHO, MCCAC-
AOBaHME HE MOSKET IPETEHAOBATH HA TO, YTO OHO COBEPIICHHO MCYEPIIHIBAIO-
mee. VccaepoBaTeAn B XOA€ AAHHOWM PabOTHI COCPEAOTOUMAN BHMMAHUE, B OC-
HOBHOM, Ha ITPAKTHUKE TOCACAHMX 30 AeT, 4TOOBI PE3YABTATHL OBIAM TOATBEPIK-
ACHVMEM COBPEMEHHOTO OOBIYHOTO MESKAYHAPOAHOTO IIPaBa, HO Goaee PaHHSISI
IIPAKTMKA TAKKE OIVACBIBACTCS, €CAVM OHA MMEET OTHOILICHME K ACAY.

CBedenue Goeduno pezyrvmamol uccaedobarus

[Tocae 3aBepuIeHMST MCCACAOBAHMS BCsI cOOpaHHAsT MHPOPMALUsS O IPAKTUKE
rocyAapeTs Obiaa 000bIjeHa M OOBEAMHEHA B OTACABHBIX YACTSX, ITOCBSIIIEH-
HBIX Pa3sHBIM ODAACTSIM MCCACAOBAHMS. DTa pabora Oblaa IPOACAAHA IIECTHIO
MEKAYHAPOAHBIMIM MCCACAOBATEABCKMMI TPYIIIAMM. ['AaBBI, copeprraigue 3Ty
OOBEAMHEHHYIO MHPOPMALIMIO O MPAKTHUKE, OBIAM 3aTeM OTPeAAKTUPOBAHEL,
AOIIOAHEHBI, B TOM UMCAE T MOCACAHUMM AAHHBIMM, TPYIIIION UCCACAOBATEACH
MKKK n omybAMKOBaHBI BO BTOPOM TOMe IOA HaspaHuem «IIpaxkTuxa».
OmnybanKoBaHMe CTOAD OOBEMHBIX TAAB OOBACHACTCS ABOSKOWM IPUYIMHON. Bo-
MEePBEIX, ¥ TeX, KTO OyAeT obpaIarTscs K 3TOMY TPYAY, AOAYKHA OBITh BO3MOIK-
HOCTDH ITPOBEPUTH, HA KAKOVW IIPAKTUKE TOCYAAPCTB OCHOBAHA KayKAAS HOPMA
OBBITHOTO MEKAYHAPOAHOTO Irpasa. Kaskpast HOpma m3 IepBOrO Toma COIpPO-
BOSKAAETCSI CCBIAKOW Ha TAABY M PaspA€A BO BTOPOM TOME, TA€ AAETCs MHQOP-
MagMsa O IPAKTUKE, KOTOPas IOCAY>KMAA OCHOBAHMEM AAS CYIIECTBOBAHMS
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3TOV HOPMBI. BO-BTOPBIX, aBTOPHI CUMTAAM ITOAC3HBIM OITYOAMKOBAaHME BCETO
Toro OoraTroro marepmasa, KOTOPBII YAAAOCh coOparp. MHOImMe IpakTukm u
VIEHBIE CMOTYT TEIEePb BOCIIOAB30BATHCA MHPOpPMALMENl O IPaKTHUKE TOCy-
AapcTB B cBoeit pabore.

Koncyrvmayuu sxcnepmoB

B xope mepsoro payupaa xoHcyabranuit MKKK mpeasoskna KasKAOM MESKAYHA-
POAHOI MCCACAOBATEABCKON TIPYIIIE IPEACTABUTh B KPATKOM W3AOSKEHUN
ITPEABAPUTEABHYIO OLJEHKY OOBIYHOTO MESKAYHAPOAHOTO ITpaBa Ha OCHOBE BBI-
SBACHHOW IPAKTUKWU. PYKOBOASIUI KOMUTET ODCYAMA 3TV Pe3loMe Ha TPEx
serpeuax B JKenese (em. ITpuaoskenne I11). Ha ocnose pesyabraros mepsoro
PayHAQ KOHCYABTALUY OHM OBIAM AOIIOAHEHBI HOBBIMU AAHHBIMM, 2 B XOAE BTO-
POro payHAQ KOHCYABTALMIL OHM OBIAM IIPEACTABACHDI IPYIIIIE VICHBIX M IIpa-
BUTEABCTBEHHBIX IKCIIEPTOB M3 BCEX PEIMOHOB MMPA, KOTOPBIE OBIAW ITPUTAa-
mrensl MKKK B mx AndHOM KagecTBe AASL yIaCTMS B ABYX BCTpedax PykoBoas-
mero komurera (cm. [Mpmaoskerne 1I1). Bo Bpemst atux AByX coserjanmii B
JKeneBe 3KCIepTH IOMOTAM OLICHMTH BBIABACHHYIO IIPAKTMKY M YKa3aAM Ha
HEKOTOPBIE KOHKPETHBIC ITPUMEPBI U3 ITPAKTUKHM, KOTOPHIE OBIAY YITYIJEHDL.

Hanucarnue doxrada

Oyenka, paHHas PyKOBOASIIMM KOMMTETOM IIOCAE €€ PACCMOTPEHMS IPYIIION
IIPAaBUTEABCTBEHHDIX SKCIIEPTOB M YUEHBIX, IIOCAYKMAA OCHOBOV AAS HATIMCAHWASL
3AKAIOYUTEABHOTO AOKAAAA. ABTOPBI MICCACAOBAHMAS €IE Pa3 PACCMOTPEAN ITPaK-
TUKY, TIOATBEPAMAM CYIECTBOBAHME OOBIYAs, IepecMOTpesr GOPMYAUPOBKM
HOPSAOK HOPM, COCTAaBMAY KOMMEHTapuu. ITpOeKTsl TeKCTOB ObIAM ITPEeACTAB-
aenst FOpuangeckomy oraeay MKKK, corpyAHmMKm KOTOPOTO cAeAaAM OYECHB ITO-
Ae3HBIC 7 TAYOOKMe 3amedaHns. boaee TOro, KaskAas 4acTb OblAd AOIIOAHWUTEAB-
HO OTPEAAKTMPOBAHA: BCTYIIMTEABHASI 9ACTh OO OLJeHKe OOBIIHOTO MEKAYHAPOA-
Horo mpaBa — Mopucom Menpeasconom, gacts I — Kuyrom Agpmanom,
qactpb [I — Teopopom Meporom, gacts Il — Xopcrom Ouinepom, gacrs [V —
otaesom 110 Borrpocam mMuH 1 BoopyskeHnit MKKK oy pykosoacrsom I'urepa
Xepbn, gacts V. — Yuabsimom Perpuxom n gacts VI — Anrormo Kaccese. Ha
OcHOBe MX 3amedannit 1 3amedannit FOpuangeckoro oraera MKKK Obia mmopro-
TOBACH BTOPOVL IIPOEKT, KOTOPBIN OBIA ITPEACTABACH AAS IIMCBMEHHOIO OT3BIBA
PyKOBOASIIIIEMY KOMUTETY, IPYIIIE IIPABUTEABCTBCHHBIX dKCIEPTOB W YICHBIX U
Opuanaeckomy oraeay MKKK. B Texcr 6piam BHeceHbI HOBbIE AQHHBIC M ObIA
COCTABACH OKOHYATEABHBIN BAPMUAHT C YIETOM ITOAVICHHBIX 3AMCUAHMIA.

C MHMIMATMBOV IIPOBEACHMUS AAHHOIO WCCACAOBAHWMSA BBICTyIMAa Aymsa
AocBaaba-bek, 3aHmmasIas Toraa mocT 3amecTures: pykosoauteas Opuan-
geckoro oraesa MKKK n siBastrorasicst B HacTosiIjee Bpemsi €ro0 PYKOBOAUTE-
aem. JKan-Mapu XeHkeprc oTBeyaa 3a oblgee PYKOBOACTBO MCCACAOBAHMEM U
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cocrasua gactu I, II, III m V mepsoro toma. Aymsa AocBasbp-Bex Hammcasa
gacn [V u VI, a raoke raaser 14 n 32 nepsoro Toma. BerymmreapHsie gacTi
6p1A11 TIOATOTOBACHBI MMM Obommn. Ilpn cocraBaeHMM TeKCTa CephésHas mMo-
morgb Obiaa okazana Kapoamn Aasepman, Kayrom Aépmanom m Bamrmcrom
Poaem. ABTOpBI PaboThI BMECTE HECYT IOAHYIO OTBETCTBEHHOCTD 32 COAEPIKa-
HIE MCCACAOBAHWSL

ITpuaoskerne 1. MccaepoBaHnme Ha YPOBHE TOCYAAPCTB

Ha ocHoBe reorpadmyeckort penpe3eHTATUBHOCTH WM OIIBITA BOOPYIKEHHBIX
KOHQPAMUKTOB OBIAM OTOOPAHBI CACAYIOIUE TOCYAAPCTBA AASI YTAYOAEHHOTO M3Y-
YeHWS CMAAMW MECTHOTO SKCIIePTA HAJMOHAABHOM IIPAKTUKM B cPepe MESKAY-
HAPOAHOTO TYMAHUTAPHOIO IIPAaBa. JHAYMMAS MPAKTUKA APYIMUX TOCYAAPCTB
ObIra OIpeAeACHA U3 MEYKAYHAPOAHBIX MCTOYHMKOB 1 apxmsos MKKK.

Adpuxa
Ansknp, Anroaa, borcsana, Ernner, 3umbabse, Hurepns, Pyanpa, Ddnorms,

IOAP.

Asua

Mspanas, Mupnsa, Muasonesns, Mopaanns, Mpak, Mpan, Kuran, Koperickas
Pecrrybamka, Kyserir, Amsan, Manansnus, Ilakmcran, Cupns, Ouannrmist,
Snonms.

Ascrpasnsa
Apcrpaans.

EBpoma

Beabrns, bocams n 'epuerosuna, I'epmannst, Mcemanms, Mraans, Hupaepaan-
AbL, Poccmiickas ®epaepanms, Coeanuénnoe Kopoaescrso, Opanyms, Xopsa-
s, FOrocaasms.

Amepuxa
Aprentnna, bpasnans, Kanapa, Koaymbns, Kyba, Huxaparya, I'lepy, Caapsa-
Aop, Coeamnuénnsie lrarer Amepuxn, Ypyrsai, Ynan.

ITpuaoskenwne II. Msyyenne apxnsos MKKK
Kondankrsl, naygenne Koropsix mpomssoanasocs B apxmsax MKKK, Opian BbI-

OpaHBI AASl TOTO, YTODBI OXBATUTH T€ TOCYAAPCTBA W TEPPUTOPWUM, KOTOPBIE He
HAIlIAM OTPA’KEHMUS B AOKAAAE O IPAKTUKE TOCYAAPCTB.
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Adpuxa

Amnroaa, Bypyuan, Aemoxparnueckas Pecriybanka Konro, Asknbyri, 3ammapHas
Caxapa, Anbepns, Mosambuk, Hamnbns, Hurepusas — Kamepyn, Pyanaa, Ce-
neraa, Ceneran — Maspuranns, Comaan, Comasn — Duorms, Cyaas,
Creppa-Aeone, Vranpa, Yap, Yap — Awusns, Opurpes — Memen, D¢nornms
(1973—199%4).

Aszna

Adramncran, Kambopska, Memen, Memen — Dpurpes (taxoke cm. B Adpu-
ke), Mupamsa (Askammy m Kammmp), IManya-Hosas Isunes, Taaskuxucran,
[pn Aanxa.

Esponia

Apmenns — Asepbaiipkan  (Haropusmn Kapabax), I'pysms (AGxasms),
Kump, Poceniickas Qepepagmst (Yeurns), Typyns, 6smsrmas FOrocaasmst (koH-
danxr B FOrocaapun (1991—1992 rr.), xoudpankr B Bocann n I'epyerosnse
(1992—1996 r1r.), xoudanxr & Xopsarun (Kpaitna) (1992—1995 rr.)).

Amepuxa

I'BaTremana, Mekcuxka.

ITpnaoskenne III. KoncyapaTymm saxcnepros

1. Koncyasranun ¢ Pykosopsiunm komurerom (1998 r.)

[epBasa Gempena, 28 anpeas — 1 man 1998 z.: KoHRpeTHBIC METOABI Be-
AEHMS BOEHHBIX Aemctsuit; Opyskue.

Bmopas 6cmpeua, 16— 18 aBzycma 1998 2.: TlpuHymn mpoBeAcHMsT pasan-
unst; Amiza M OOBEKTBI, HAXOASIIMECS TI0A 3aIJUTOV.

Tpemvs 6cmpeuna, 14— 17 oxmabps 1998 2.: ObpaigeHne ¢ IpasKAAHCKUMN
AMLIAMM T AMLJaMU, BBIIICALIIMMI U3 CTPOsL; VIMIaemeHTaImsI.

PykoBoasiigmit komuteT coctosia n3 mpodeccopos JKoprra Abn-Caaba, Ca-
nraxa Dab-Amaa Amepa, Ose Bpuura, Dpuxa Aasmupa, Asxkona Ayrapaa, Pao-
pertnao Peanunano, Xopera Ouirepa, Ppancyassr Xamrcon, Teopopa Mepo-
Ha, Askammmaa Momraza, Muaana JKaxosnaa n Payas Ommano Buryacor.

2. KoHcyAbTaumm C IIPaBUTEABCTBEHHBIMHM IKCIIEPTAMU M VIEHBIMU
(1999 r.)
[epBasa Gcmpeua, 4—8 anbapa 1999 2.: KoHKpeTHbIE METOABI BEACHWS BO-
eHHbIX aemicTBuil; Opyskue; Anna 1 OOBEKTHI, HAXOASIUECS IIOA 3aIUTOMN.
Bmopas G6ecmpena, 1—5 masn 1999 2. TlpuHumn TpPOBEACHMS pa3AmMums;
Obpaigenne ¢ TPasKAAHCKUMU AULJAMM W AMIJAMM, BBIIICAIIMMI W3 CTPOS;
Mmnaemenranimst.
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CaeAyIoIme TPABUTEABCTBEHHDIE IKCIIEPTHL M YIEHBIE OBIAM TTPUTAAIICHBI
MKKK B MX AMYHOM KadecTBe AASL YIACTMSI B ITOM CEPUM KOHCYABTALIMIL:

Abpansa ap-Aypn (Mpax), IToa Bepman (Coepnnénnoe Kopoaescrso),
Caan Aoxantan (Typums ), Maiika Kayanar (FOskuas Adppuka), Dasapa Kam-
munre (Coepnuénnpie tater Amepuxn), Auronno ae Mraca (Mekenka),
Mopam Anucreiin (Mspanas), Kan-Mumeasr Qasp (Opamms), Yruabsam Pe-
upuk (Kanmapa), Anrep Qaex (T'epmamms), Xyan Kapaoc T'omec Pamupec
(Koaymbms), Askamimes A. Xamump (Ilakmcran), Aprypo Dpaanpec-Bacase
(Mexenka), Mbéparmm Mapuce (Ddumorms), Xacan Kaccem JKyum (Ausan),
Kenner Kur (Hosas 3esanams), Tury Myuran (Kenms), Peitn Mioarepcon
(Ocronns ), Bapa Huanr (Ceneras), Moxammep Oasan (Moppanms), Payas
C. I'lanrasanran (Ouannmmust), Creanoc Ileppaxkue (I'peyns), IMayao Cep-
xmo [Muuxeitpo (Bpasuans), Apnaa Ilpamasep (Benrpms), Ilemmapaasky
Ipuamnsaca Pao (Muams), Kammao Periec Poppurec (Koaymbus), Mrce
E. Carain (Hurepns), Xapoasps CanpoBaa (Koaymbmst), Combyn Canrnanbyr
(Tanaanp), Mapar A. Capcembaes (Kasaxcran), Myxammap Asus Hlyxkpu
(Cupus), Ilapaayaran Cuxombunr (Muponesus), Askedpn Asxeiime Crma-
aer (Ascrpaans), Fomynp Cyup (Kurait), Baxrusap Tysmyxamepos (Pocens)
n Kapoa Boaspre (IToabira).

3. IlucbmMeHHasT KOHCYABTAUS C IIPABUTEABCTBEHHBIMMU 3KCIIEPTAMU
n yaéapimn (2002—2004 rr.)

SI(CHGPTS.M, Hepe‘{TACAeHHI)IM BbIIIE, 6I)IAO HPGAAO)KCHO HpOKOMMeHTleO-
BaTh ABA ITPOEKTA, M HEKOTOPHIE M3 HUX AAAM ITUCHMEHHBIE 3aMEIaHMUSI, KOTO-
pI)Ie 6I)IAT/1 HpT/lH}ITI)I BO BHMMAaHME.



CITMCOK COKPAIIEHUI

CCW Convention on Conventional Weapons
(cm. KOHBEHIMIO O KOHKPETHBIX BUAAX OOBIMHOIO OPYIKWMs)
CEDAW Committee on the Elimination of Discrimination Against Women
(Komnrer 1o AMKBMAALIMM AMCKPUMMHALIMM SKEHIGUH )

CRC Committee on the Rights of the Child
(Komurer no mpasam pebeHKa)
CSCE Commission on Security and Cooperation in Europe
(Kommceens o GesomacHoCTH M cOTpyAHMIecTBY B EBporie)
EC European Community (Espormerickoe coobrgectso)

ECOSOC  Economic and Social Council
(DKOHOMMYECKMT U COLMAABHBII COBET)

ECOWAS  Economic Community of West African States
(OKoHOMMIECKOE COOBIIECTBO 3ATaAHOAPPUKAHCKUX TOCYAAPCTE )

EU European Union (Espomerickuii coro3)
ICJ International Court of Justice (MeskayHapoAHBI CyA)
ICRC Cm. MKKK
ICTR Cm. MYTP
ICTY Cm. MYTIO
[HL international humanitarian law
(MEKAYHAPOAHOE T'YMAaHUTAPHOE IIPABO)
ILA International Law Association
(Accoymaymsa MeKAYHAPOAHOTO IIpaBa)
ILC International Law Commission
(Komucenst MESKAYHAPOAHOTO TIpaBa)
LOAC law of armed conflict (mpaso BoopyKEéHHBIX KOHPAMKTOB)
OAS Organization of American States
(Opraamsanms: aMepUKaHCKMUX TOCYAAPCTB)
OAU Organization of African Unity (now African Union)

(Opranusanmst AQPUKAHCKOTO €AMHCTBA; ceiyac —
Adprranckuit coro3)
OECD Organisation for Economic Co-operation and Development
OIC Cm. OMK
ONUSAL  United Nations Observer Mission in El Salvador
(Mucens mabaropareaein OOH B CaabBapope,
mioab 1991 — ampean 1995 1r.)

OSCE OBCE
(Opranmsanuns no Ge30macHOCTI 1 COTpyAHMIECTBY B EBpore)
PCIJ Permanent Court of International Justice

(TToCTOSIHHBIN MESKAYHAPOAHBINL CYA )

Ixvi



SFRY

UK
UNCC

UNESCO
UNHCR

UNOMIL
UNOMSIL

UNTAET

MKKK
MyC
MYTP

MYTHO

OMK
IOHECKO

Cnucox coxpawerui Ixvii

Socialist Federal Republic of Yugoslavia
(Coymaancriaeckas Qepeparnsuas Pecrrybanka FOrocaasms)
United Kingdom (Beanxobpuranms)

United Nations Compensation Commission

(Komncensa OOH o xomneHcanmsam)

cm. FOHECKO

Office of the High Commissioner for Refugees
(Vupasaenme Bepxosaoro kommccapa no aeaam GeskeHyes)
United Nations Observer Mission in Liberia

(Mucens nabaropareaein OOH B Anbepun)

United Nations Mission of Observers in Sierra Leone
(Mucenst Habaropareaeit OOH B Creppa-Aeone)

United Nations Transitional Administration in East Timor
(Bpemennas apmmumcrpaums OOH B Bocrournom Tumope)

Meskayaapopusiin Komurer Kpacunoro Kpecra
MesKAYHAPOAHBIVI YTOAOBHBIN CYA

MeskAyHAPOAHDIV TPUOYHAA AASI CYAGOHOTO ITpeCcACAOBAHMS
AWII, OTBETCTBEHHBIX 32 ICHOLMA W APYITE CEPhE3HbIE
HAPYIICHNUST MEYKAYHAPOAHOTO TYMAHUTAPHOTO IIPABa,
COBEPIIEHHbBIE HA TeppUTOpUM PyaHABI, 1 rpaskpaH PyaHab,
OTBETCTBEHHBIX 33 T€HOLMA M APYIMe ITOAODHBIC HAPYLICHNS,
COBEPIIIEHHBIC HA TEPPUTOPUM COCEAHMX TOCYAAPCTB, B IIEPUOA
¢ 1 smsaps 1994 r. mo 31 aexabps 1994 r.
(MeskAyHAPOAHDIN YTOAOBHBIN TpubyHaA 1O PyaHae)
MeskAyHAPOAHDIV TPUOYHAA AASI CYAGOHOTO ITpEeCACAOBAHMS
AWI], OTBETCTBEHHBIX 3a CCPBE3HBIC HAPYIICHMS
MEKAYHAPOAHOTO TYMAaHUTAPHOTO ITPaBa, COBEPIIEHHBIC Ha
Teppuropun Opisinert FOrocaasun ¢ 1991 r.

(MeskAayHAPOAHBIT YTOAOBHBIA TprbyHaa 110 GpiBreit FOrocaasmn )
Opranmsagnsa Mceaamcekas KoHepeHyms

Opranmzagms O6bpeamnu€HHbIx Harmit mo sompocam
00pasoBaHMsI, HAYKU U KYABTYPBI



JACTD 1

TTPUHLIMIT ITPOBEAEHMA PA3AMYNA



I'AABA 1

PASAMYIME MEJKAY I'PASJKAAHCKMMM
ANMIJAMN 1 KOMBATAHTAMMA

Hopma 1. Croponsl, Haxopsnecst B KOHPAMUKTE, B A060€ Bpemst
AOASKHBI ITPOBOAUTH PA3AUUME MESKAY TPASKAAHCKUMU AMIJAMU

u KoMbaranTamu. HammapeHnsa moryr GbITh HAaIIpaBAEHBI AWMIID
mporus KombaraHTos. HarmapeHnss He MOryT GBITH HAIIPABACHBI
ITPOTHUB TPASKAAHCKUX AWIL.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 1, pazpea A.

Pesrome

[TpakTnka rocyAapcTB YCTAHABAMBACT 3Ty HOPMY B KA4eCTBE HOPMBI OOBIU-
HOTO MEJKAYHAPOAHOTO IIPaBa, IPUMEHSIEMON BO BPEMST KAK MEKAVHAPOA-
HBIX, TAK " HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOHPAMKTOB. Tpm Komrro-
HEHTA 3TOV HOPMBI CBSI3aHBI MEKAY COOOT, M IIPAKTMKA, KACAIOIAsICS KasK-
AOTO M3 HUX, MMOAKPEIASIET U ABA APYIUX. TepMUH «KOMbOATAHT» MCIIOAB3Y-
€TCsI B 3TOM HOpMe B 0o0IjeM 3HadeHMM, 0003HAYAsI AMI], KOTOPHIC HE MOAB-
3VIOTCSI TIPEAOCTABASIEMOV TPAXKAAHCKUM AMIJAM 3AIIUTONM, HO HE MOAPA3Y-
MeBasl IpaBa Ha CTaTyc KombaTaHTta uam BoeHHONAeHHOro (cMm. raasy 33).
DTy HOPMY CACAYET PACCMATPMBATD B COYCTAHMM C 3AIPELICHMEM HAIaAe-
HMI Ha AWI], IPU3HAHHBIX BBIIEAIMMU 13 cTpost (ecm. Hopmy 47), m ¢
HOPMOT1, COTAACHO KOTOPOWM TPAKAAHCKME AMIJA ITOAB3YIOTCSI 3aIJUTON OT
HAIIAACHM, 32 MCKAIOYCHMEM CAYYACB W HA TAKOWM MEPUOA, IOKA OHM IPU-
HIUMAIOT HEIIOCPEACTBEHHOE YIaCTUE B BOCHHBIX acvicTBusx (cm. Hopmy 6).
Pempeccaamn mpOTMB I'PasKAQHCKMUX AMUIL CO CTOPOHBI BOIOIOIIMUX OOCYKAQ-
I0TCs B raase 41.

Mexcdynapoduvie Boopyxénnvie kondruxmor

[TpuHUMIT TTPOBEACHMS PA3AMYMS MEKAY TPASKAAHCKUMM AULAMM M KOMba-
TaHTaMM BIIepBbIe Obla ycTaHOBACH B CaHKT-IleTepOyprekont Aekaapanmmu, Ko-
TOpasl MPEAYCMATPUBAET, YTO «CAMHCTBEHHAs 3aKOHHAS LJeAb, KOTOPYIO AOATK-
HBI MMETh TOCYAAPCTBA BO BPEMs BOVIHBI, COCTOUT B OCAAOACHMM BOCHHBIX CHA
Henpuareas»!. B l'aarckom IOAOKeHWMM He TOBOPHUTCS IIPSAMO, YTO MESKAY
TPAKAAHCKUMIU AMLJAMM 11 KOMOATAHTAMM AOAYKHO ITPOBOAMUTBCS Pa3Amdne, HO

1 Canxr-Tlerepbyprekas pexaapaymsi, mpeambyaa.



4 PASAMYME MEXAY IPASKAAHCKMMIN AMLJAMIM 11 KOMBATAHTAMM

€ro craThs 25, KOTOpasl 3alpeljaeT «aTakoBaTh MAM GOMBAPAMPOBATH KAKUM
ObI TO HM OBIAO CITOCOOOM HE3AINUIEHHBIC TOPOAA, CEACHMS, KMAUIGA MAU
CTpOCHMs», OCHOBaHA Ha 3ToM mpuHimie?. Celiyac IPUHLNUII ITPOBEACHMS
pasamuns koamnduumposan B crathax 48, 51(2) n 52(2) AomnoannreapHoro
IIPOTOKOA2 |, B OTHOIIEHMM KOTOPHIX HE OBIAO CACAQHO HMKAKMX OTOBOPOKS.
CoraacHO AOIOAHUTEAPHOMY IIPOTOKOAY 1, « HAITAACHMS» O3HAYAIOT «AKTBI Ha-
CUAMSI B OTHOIIEHUM ITPOTMUBHMKA HE3aBUCUMO OT TOTO, COBEPLIAIOTCS AW OHMU
TP HACTYIIACHWM MAW IIPU OOOPOHE»4.

Ha Awmmaomarnyeckon xoupepeHyun, TpuHsBLIIEN AOMOAHUTEABHBIE ITPO-
TOKOABI, Mekcnmka sasemaa, aro craren 51 u 52 AOHOAHUTEABHOTO TIPOTOKO-
Aa | CTOAD BaSKHBI, 9TO «OHM HE AOASKHBI OBITH ITPEAMETOM KaKMUX-AMOO Oro-
BOPOK, ITOCKOABKY, B IIPOTMBHOM CAYYae, OHMU OYAYT HECOBMECTMMBIMU C Ije-
Asmn 1 3apadamn Tporokoaa I m moaopsyT ero ocnosy»S. Ha towt sxe Awmr-
Aomarnueckoit kondepernmun Beankobpuranms sassuaa, uto cratbs 51(2)
MIOATBEPYKAAET CYIJECTBYIOIIYIO HOPMY OOBITHOTO MEYKAYHAPOAHOTO IIPaBas.

3amperjeHne HaIlaACHMI HA TPASKAAHCKMX AMI] TAKIKE IIPEAYCMOTPEHO B
I'Tporokoae II, ITporoxoae II ¢ mompaskamm n ITporoxoase III x Konsenymn
O KOHKPETHBIX BMAAX OOBIIHOTO OPY»kMsl M B OTTaBCKOM KOHBEHLMM, 3aIpe-
IJaroIeit IMPOTUBOIIEXOTHbBIE HaseMHble MUHE. Kpome Toro, coraacao Crary-
Ty MeKAYHAPOAHOTO YTOAOBHOTO CYAQ, «YMBILIACHHBIE HAIIAACHMS HA TPasK-
AAHCKOE HACEACHME KAK TAKOBOE WMAM OTACABHBIX IPASKAAHCKMUX AMI], HE IIPHU-
HUMAIOIUX HEIIOCPEACTBEHHOTO YJ4ACTMS B BOCHHBIX ACTACTBMSX», SIBASIFOTCS
BOCHHBIMM IIPECTYIACHUSIMU BO BPEMST MEKAVHAPOAHDBIX BOOPYKEHHBIX KOH-
dAMKTOBS.

MHorne BOeHHbIE YCTABBI M HACTABACHMSI TOCYAAPCTB, B TOM YMCAE TEX, KO-
TOPBIE HE SIBASIFOTCSI MAY HE SIBASIAMCH HA MOMEHT WX IIPUHSITHUS YIaCTHUKAMNI
AOIMOAHUTEAPHOTO IIPOTOKOAA I, MPEeAYCMATPMBAIOT, YTO AOASKHO ITPOBOAWUTH-
CSl PasAmMumMe MEKAY IPASKAAHCKUMM AUIIAMU M KOMOATAHTAMM, M UTO HAIIAAE-

2 Taarckoe IIOAO’KEHME, CTATbs 25.

5 AOTOAHMTEABHBI TPOTOKOA I, craThst 48 (mpmHATA HAa OCHOBE KOHCEHCYCA), CTaThs
51(1) (upmusara 77 rosocamu nporus 1 npu 16 Bospepskasmmxcst) u cratbs 52(2)
(mpmrsara 79 rorocamm Ipu 7 BOBACPSKABIIMXCS ).

4 AomoanmTeapHsIt TpoTOKOA I, cTaThs 49.

Mexkcenka, 3asBaeHne Ha AMIAOMATMYECKON KOHPEPEHUMM, IIPUHSABLIEH AOIOAHUTEAb-
Hble HPOTOKOABL (cm. Axtbl Aurnaomarmaeckoit kondeperymun, . VI, CDDH/SR .41,
26 mas 1977 r., c. 200).

6 Beamxobpuranus, 3aspreHMe Ha AUITAOMATMUECKON KOHQPEPEHUMM, IIPUHSBIIEN
AonoarnTesbHble  TPOTOKOABL  (cM. AKRTBHL  Aunsomarmdaeckoit Koudpepenymu, T. VI,
CDDH/SR.41, 26 masa 1977 1., c. 173).

7 Tlporokoa II x KoHBeHUMM O KOHKPETHBIX BMAAX OOBIMHOrO OpysKus, cratbst 3(2);
ITporoxoa II x KoHBeHMM O KOHKPETHBIX BUAAX OOBIYHOTO OPYIKMS C IOIMPABKAMM,
crarbss 3(7); TIlporoxoa III x KoHBeHyMM O KOHKPETHBIX BMAAX OOBIYHOTO OPYKMS,
crares 2(1); Orrasckas KOHBeHIM, IIpeambyaa.

8 Craryr MYC, crarpa 8(2) (b) (1).
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HUSI Ha TPASKAQHCKMX Any sanpergens’. [sesckoe Pykosopctso o MITI omn-
PEACASIET TPUMHUMUIT IIPOBCACHMST PA3AMINSI, IIPEAYCMOTPEHHbI B crarbe 48
AOIOAHMUTEAPHOTO ITPOTOKOAA |, KAK HOPMY OOBIHOTO MESKAYHAPOAHOTO ITpa-
Bal0. Kpome TOro, cyrjecTByer MHOYKECTBO IPUMEPOB BHYTPUTOCYAAPCTBEH-
HBIX 3aKOHOB, KOTOPBIC OOBSIBASIIOT IIPSIMBIC HAIIAACHWST HA TPASKAAHCKUX AL
YIOAOBHBIM IIPECTYIIACHUEM, B TOM YUCAE B 32AKOHOAQTEABCTBE TOCYAAPCTB, KO-
TOpBIE HE SIBASIOTCSI MAW HE SIBASIAMCH HA MOMEHT IPUHSTUSI 3TMUX 3aKOHOB
y49acTHUKaMM AOITOAHUTEABHOTO IIPOTOKOAA I11.

B aeae Kaccema B 1969 1. Boennniii cys M3spamas B Pamasraxe mpusnana
VMMYHUTET TPAYKAQHCKMX AU} OT IIPSIMBIX HAITAACHMI KaK OAHY M3 OCHOBO-
[TOAQTaIOIIMX HOPM MESKAVHAPOAHOTO IyMaHuTapHOro mpasall. Kpome roro,
CYIJECTBYET MHOTO OQUIMAABHBIX 3aIBACHWUI, KOTOPBIE ONMPAIOTCS HA 3TY
HOPMY, B TOM UMCAE CO CTOPOHBI TOCYAAPCTB, KOTOPHIE HE SIBASIFOTCS WMAM HE
SIBASIAMCH B MOMEHT IIOSIBACHMSI 3asBACHMsI YYaCTHUKAMM AOIIOAHUTEABHOTO
nporokoaa [13. Dra HOpMa TaKsKe MCIOAB30BAAACH YIACTHUKAMMU AOIMOAHW-
TEABHOTO ITPOTOKOAA | B OTHOIIEHMSIX C TOCYAAPCTBAMM, HE SIBASBIIMMMUCS €TO
y4acTHMKamm!4,

B cBOMX BBICTYIACHMSX TIepes MESKAYHAPOAHBIM CYAOM B ACAC O SIA€PHOM
OPY>KMI MHOTME TOCYAAPCTBA CCBIAAAMCH HA IIPUHLWUII IIPOBCACHWS Pa3Au-
ans1lS. B KOHCYABTATMBHOM 3aKAIOYCHUM 11O ACAY O sAepHOM opyskun Cyp 3a-
KAIOUVA, 9TO IIPUHIMIT IIPOBEACHWST PA3AMUMSI SIBASICTCSI OAHWMM M3 «TAABHBIX
IIPUHIIUIIOB> MESKAYVHAPOAHOTO I'YMAHUTAPHOIO IIPaBa 1 OAHUM 13 «He3blOAe-
MBIX IIPUHIUIIOB MESKAYHAPOAHOTO OOBIMHOTO ITpasa» 16,

9 Cm. soennsle ycrassl n Hactasaerus (r. 11, ra. 1, §§ 10—34 u 173—216), B yacTHOCTH,

yeraBol M HactaBaeHust BeankoGpuranum (ram ke, §§ 212—213), Mspanas (tam ke,

§§ 25 u 193—194), Unponesun (tam xe, § 192), Kennn (ram sxe, § 197), CIIA

(tam ke, §§ 33—34 n 214—215) u Opangun (tam ke, §§ 21 n 188).

Sweden, IHL Manual (tam ke, § 29).

11 Cm. saxonopareapuble aktol (tam ke, §§ 217—269), B yacTHOCTH, 3aKOHOAATEABCTBO
Azepbaiipkana (tam ke, §§ 221—222), Muponesun (tam sxe, § 243) n Wrasun
(Tam ke, § 245).

12 Israel, Military court at Ramallah, Kassem case (tam sxe, § 271).

13 Cm., Hanpumep, sasaenms Asepbaiiaskana (tam ke, § 273), Beankobpuranmun (Tam ke,
§ 321), Tepmanmm (tam ke, §§ 290—291 n 293), Mpaka (tam ke, § 298), Mpana
(ram ke, §§ 296—297), Knuras (tam ske, § 279), INMakncrana (tam ke, §§ 311—312),
CIIA (tam xe, §§ 51—53 u 322—329), Opangun (tam ke, §§ 41 n 285) n FOAP
(Tam ke, § 49).

14 Cm., narrpumep, sassaenns lepmanmn B ornomennn Typyun (tam ske, § 292) u Vpaka
(tam ke, § 298), Ampama (tam ske, § 304) n Ilakmcrama (Tam sxe, § 312) B
ornommenun WMspanast, u Mcenanun B otaomennn Mpana u Mpaka (tam ke, § 315).

15 Cm. sassaenms Beamkobpuranmn (tam sxe, §§ 50 n 321), Erunra (tam sxe, §§ 40 n
283), Mupamn (tam ke, § 42), Hupeparanpos (tam sxe, § 309), Hosoit 3esanann
(tam ke, § 45), CIIA (tam sxe, § 329), Coromonoseix Ocrposos (Tam ke, § 48),
MIseyun (ram ke, § 316), Dxsapopa (tam ke, § 39) n dnonun (ram ke, § 43).

16 KoHcyabTaTMBHOE 3aKAIO9EHME O SAepHOM opyskmn, §§ 78—79.

1C



0 PASAMYME MEXAY IPASKAAHCKMMIN AMLJAMIM 11 KOMBATAHTAMM

Koraa MKKK obpaTnacs x ctopoHam B KoHbAMKTe Ha bamskaem Bocroke
B okrssbpe 1973 1., T.e. A0 mpmHATUS AOIOAHMTEABHOTO NpOTOKOAa I, ¢
ITPOCBHOOI CODAIOAATD ITPOBEACHME PA3AUUMST MEKAY KOMOATaHTAMM M IpasK-
AAHCKMMU AMLamu, coorsercrByromue rocysapersa (Ermmer, Vspanas, Mpak
n Cupusi) COrAaCHMAUCH 3TO CAEAATH!7.

Hemexxdynapodnwvie Boopysxénmvie KoHpAUKIMDL

Crarps 13(2) Aomoannresstoro mporokoaa Il sampemjaer mpespargars rpask-
AQHCKOE HACEACHME KaK TAKOBOE, 4 TAK)KE OTACABHBIX TI'PA’KAAHCKMX AMI] B
0o0pexT HamapeHMAlS. 3amper Ha IpsAMBIC HAMAACHWUI HA TPASKAAHCKUX AMIJ
Taroke copepsrurca B [Tporoxoae II ¢ mompasramm k KoHBeHIIMM 0 KOHKpeT-
HBIX BUAax oObrgHOrO Opyskmsal?. O Takske mpeaycmarpusaercs B [Iporoxo-
ae III k KoHBeHIMM O KOHKPETHBIX BUAAX OOBIYHOTO OPYSKMSI, KOTOPBIN CTaA
MIPUMEHSITHCSI K HEMESKAYHAPOAHBIM BOOPY’KEHHBIM KOH(PAMKTAM B COOTBET-
CTBUM ¢ TOIpaBKOW K cTarbe 1 KOHBeHUMM, MIPUHATON HA OCHOBE KOHCEHCY-
ca B 2001 1.20 B OrraBckoil KOHBEHIMM, 3alIPELJAOIIEN TPOTUBOIICXOTHBIE
Ha3eMHBIC MUHBI, IIPEAYCMOTPEHO, 4TO KOHBEHLIMSI OIMPAETCs, CPEAN IIpode-
ro, Ha IIPUHLMUII, «COTAACHO KOTOPOMY HEODXOAMMO IIPOBOAWUTDH Pa3AMdME
MESKAY TPAsKAAHCKMMM AMLJAMIU 1 KombaTantamm» 21,

B coorsercTBun co CraTyrom MesKAYHAPOAHOTO YTOAOBHOTO CYAQ, «YMBI-
IIACHHOE HAHECCHUE YAAPOB IO IPASKAAHCKOMY HACEACHMIO KaK TAKOBOMY, a
TaK>Ke YMBIIIACHHOE HAITAACHME Ha OTACABHBIX IPAyKAAHCKMX AWML, HE IIPUHMU-
MAIOIJMX HEIIOCPEACTBEHHOIO YYaCTWUSl B BOCHHBIX ACVICTBUSIX>, SBASICTCS BO-
€HHBIM IIPECTYIIACHMEM BO BpPEMSI HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH-
dankTos22. Kpome TOro, aTa HOpma BKAIOYEHA B APYITE AOKYMEHTHI, TAKKEe
KACAIOIMECs] HEMEKAYVHAPOAHBIX BOOPYIKEHHBIX KOH(PAMKTOBZ.

—_

7 Cm. ICRC, The International Committee’s Action in the Middle East (. II, ra. 1,
§ 445).

18 Aomoarnreapnsii nporoxoa 11, crares 13(2) (upunsaTa Ha OCHOBE KOHCEHCyca).

19 TIporoxoa II ¢ mompaBkamm k KoHBEHUMM O KOHKPETHBIX BUAAX OOBIMHOTO OPY3KMS,

crates 3(7).

ITporoxoa III k KonBeHIjnm 0 KOHKPETHBIX BUAAX OOBIMHOrO Oopy»kus, crarbs 2(1).

21 OrraBckasl KOHBEHUMS, TTpeambyaa.

22 Craryr MYC, crarpa 8(2) (e)(i).

23 Cm., narpumep, Memorandum of Understanding on the Application of IHL between

Croatia and SFRY, para. 6 (r. I, ra. 1, §§ 6, 97 n 167); Agreement on the Application

of THL between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5

(tamxke, § 7, 98 u 168); Pyxosopctso Can-Pemo, mm. 39 wu 41; Broaserens

['enepanstoro cexperaps OOH or 6 asrycra 1999, pasaea 5.1; Kanpekas sexaapaygms o

IpaBax yeaoBeKa B ucaame, crarba 3(a); Hague Statement on Respect for Humanitarian

Principles (. II, ra. 1, § 166); UNTAET Regulation 2000/15, Section 6(1)(e) (i)

(tam ke, 172).

20
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BoeHHbIe ycTaBBI M HACTABACHMS, KOTOPBIE IIPUMEHUMBI MAM ITPUMEHSIATCH
BO BpemsI HEMEKAYHAPOAHBIX BOOPYKEHHBIX KOHPAMKTOB, IIPEAYCMATPUBAIOT,
9TO AOAYKHO ITPOBOAMUTBCS PA3AMIUE MEKAY KOMOATAHTAMM W IPASKAAHCKUMM
AMIJAMWY TaK, YTOOBI AMIIB IIEPBbIe BLIOMPAAMCH B KAYSCTBE LICAM HamaAeHMs.
Hamapenns Ha rpaskaaHCKMX AMII BO BPEMs AIOOOTO BOOPYSKEHHOTO KOHPAMK-
Ta SIBASIOTCSI ITPECTYIACHWUEM COTAACHO 3aKOHOAATEABCTBY MHOXKECTBA TOCY-
Aapere2s. CylgecTByeT TaksKe PsA OPUUMAABHBIX 32ABACHWMIM, KACAIOIUXCA He-
MEKAYHAPOAHBIX BOOPYIKEHHBIX KOH(PAMKTOB, KOTOPBIE CCHIAAIOTCS HA ITPUH-
IJVUIT TIPOBEACHMS PA3AMUMS W 3aAIIPEIJAIOT HANMAACHWUS Ha TPasKAAHCKUX AUIIZS,
Coobrennst TocyaapeTB MesKAYHAPOAHOMY CYAY IO YIIOMMHABIIEMYCST BBILLIE
AGAY O SIACPHOM OPY>KMUM OBIAM CHOPMYAUPOBAHBI B OOINMX TEPMMHAX, ITPU-
MEHMMBIX KO BCEM BOOPYSKEHHBIM KOHQAUKTAM.

O¢dnumasbHOM IPAKTHUKHM, ITPOTUBOPEUAIIeil AQHHOWM HOpMme, He OBIAO HATIACHO
HWU B OTHOILCHUW MESKAVHAPOAHDBIX, HM B OTHOIUCHMI HEMEKAYHAPOAHBIX BO-
OPY>KEHHBIX KOHPAUKTOB. DTa HOPMA MHOTAA OIMCBHIBACTCSI APYITMMIU CAOBAMM, B
YACTHOCTHM, KAK IIPUHIIMAIT PA3AUIMI MESKAY KOMOATaHTaMM 1 HeKOMOaTaHTaMu;
TEM CAMBIM TPasKAQHCKME AMIA, He IIPUHUMAIOIJVE HeIIOCPEACTBEHHOTO YIacTI
B BOCHHBIX ACVICTBMSIX, BKAIOYAIOTCS B KATETOPMUIO HEKOMOATAHTOB2.

24 CMm., Halpumep, BOEHHbIE ycTaBbl U HacTaBaeHMst Aprertunnt (tam ke, § 173), Bennna
(tam ke, § 177), Tepmarun (tam sxe, § 189), Kamepyna (ram ske, § 178), Kanapst
(tam ke, § 179), Koaymbun (ram ske, §§ 181—182), Hupepaanpos (ram xe, § 201),
Hogoit 3eaanamn (tam ke, § 203), Toro (tam ke, § 211), Guannmmn (tam ke, § 205)
n IOrocaasun (ram ke, § 216).

25 Cm., HanIpuMep, 3aKOHOAATEARCTBO ABctpasun (tam ke, § 220), Asepbaiipskana (Tam ke,
§§ 221—222), Apmennn (ram ke, § 218), Beaapycn (tam ke, § 223), Beabrun (tam xe,
§ 224), Bocamn u Tepuerosunnpt (tam ke, § 225), Beankobpuranum (tam ke, § 265),
Brernama (Tam sxe, § 266), Tepmanmn (ram ke, § 241), Ipysun (tamske, § 240),
Aemoxpatmueckon Pectrybanxm Konro (tam ske, § 231), Mpaanamn (tam ke, § 244),
Menammn (tam ke, § 259), Memena (tam ke, § 267), Kamappr (tamsxe, § 228),
Koaymbmn (tam ke, § 230), Konro (ram sxe, § 232), Antssr (tamke, § 248), Hurepa
(tam ke, § 254), Hupepaanpos (tam sxe, § 250), Hosoit 3eranpnn (tam sxe, § 252),
Hopsernun (tam sxe, § 255), Caoernmn (tam xe, § 257), Tapxuxucrana (Tam sKe,
§261), Xopsarun (ram sxe, § 234), Ieeyun (tam sxe, §260), Dcronmn (rtam sxe,
§239) u IOrocaasmn (tam sxe, § 268); cM. TaKkoKe 3aKOHOAATEABCTBO Berrpum (Tam ke,
§ 242), Vtaaun (tam ke, § 245), Caosakun (tam ke, § 256) n Yemckon Pecrrybankm
(Tam ske, § 237), npumeHEeHME KOTOPBIX HE MCKAIOYAETCS BO BPEMST HEMEKAYHAPOAHBIX
BOOPY>KEHHBIX KOHPAMKTOB, a TaKXKE IPOEKTHI 3aKOHOB ApreHtnHbl (tam ske, § 217),
Bypyaan (tam ke, § 226), Mopaarmun (tam ke, § 246), Hukaparya (tam ke, § 253),
CaapBapopa (Tam ke, § 238) n Tpuamnpapa n Tobaro (Tam ke, § 262).

26 Cm., wnanpumep, 3assaeHust Beabrmm (tam ke, § 274), Tepmanum (tam sKe,
§§ 294—295), Manaiisun (ram ke, § 306), Hupepaanaos (tam ke, § 308), Caosernn
(ram ke, § 314), Vramasr (tam ke, § 317), Onanmmma (tam ke, § 47) n Oparumn
(tam ke, §§ 286 n 288—289).

27 Cm., Hampumep, BOEHHBIE VCTaBbl M HacTaBaeHMst Bemrpum (tam ke, § 724),

Aommnnkanckoit Pecrrybankn (tam ske, §§ 185, 583 u 720), CLIA (ram ke, §§ 34 n
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I'Tpearosaraempie HapYIIEHMS 3TOM HOPMBI OOBIYHO OCYKAAIOTCS TOCYAAP-

CTBAMM BHE 3aBUCUMOCTM OT TOTO, BO BPEMSI KAKOTO KOH(PAMKTA — MESKAY-
HAPOAHOTO MAM HEMESKAVHAPOAHOTO — OHWM ITpon3somian8. [Top00HbIM sKke 00-
paszom Coser besomacnoctt OOH ocyrKAaA 1 OCYIKAACT HAIAACHMS HA TPasK-
AAQHCKMUX AMI} MAU IIPU3BIBAET HMOAOKUTH MM KOHEL] B MHOTOYMCACHHBIX KOH-
(AMKTAX, KAK MESKAVHAPOAHBIX, TaK M HEMEKAVHAPOAHDBIX, HAIPUMEDP, B
Asepbanpskane, Auroae, Adranncrane, bypyuam, Ipysun, Anbepun, Ausane,
Pyanae, Comaan, Ceeppa-Aecone, Taaskuxmucrane, 6psmeit Orocaasmum m Ha
TEPPUTOPUSIX, OKKYITMPOBAHHBIX M3panaem?’.

28

29

734), Xopsatun (Tam ke, § 718), Wlsegun (tam sxe, § 733) n Oxsapopa (Tam ke,
§§ 20 u 721); Israel, Military court at Ramallah, Kassem case (tam sxe, § 271);
sasBaenms Beabrmn (tam sxe, § 274), Erunra (tam ke, § 40), Muaaun (tam ke, § 42),
Upana (tam ke, § 296), Koaymbun (ram sxe, § 840), CILIA (ram ke, §§ 53, 328),
Conromonoserx OctpoBos (Tam ke, § 48), IOsxuom Kopen (ram sxe, § 302) n Snorun
(tam ke, § 43); Pesoaroyun Cosera Besomacnocrm OOH 771, 13 aprycra 1992 r.,
npeambyaa, u 794, 3 aexabpsa 1992 r., npeambyaa; UN Commission on Human Rights,
Res. 1992/S-1/1, 14 August 1992, preamble; Aoxaap ['emepassHoro cexperaps OOH o
3aIJUTE B OTHOIUCHMM TYMAHUTAPHOM MOMOIUM OEKEHIAM M APYTUM AULAM B XOAE
roudankros, Aox. OOH S$/1998/883, 22 cenrsbps 1998 r.; Report pursuant to para-
graph 5 of Security Council resolution 837 (1993) on the investigation into the 5 June
1993 attack on United Nations forces in Somalia conducted on behalf of the UN
Security Council, UN Doc. S/26351, 24 August 1993, Annex, § 9; Koncyasratusroe
3akArodeHme O siaepHOM Opyrun, §§ 78—79. Apyrne GopmyAmMpoBku cm., Hampumep, B
BoeHHBIX ycrasax Beasrmm (1. II, ra. 1, § 12) (pasamume MeEKAY <«IpaskKAQHCKUM
HACEACHWUEM U TEMM, KTO Y4aCTBYET B BOCHHBIX AeicTBusix» ) n Llseunn (tam ke, § 29)
(pasamume MEKAY «AMIJaMM, KOTOPBIE YVYACTBYIOT B BOEHHBIX ACCTBUSX M CTAHOBSITCS
TEM CaMbIM 3aKOHHBIM OOBEKTOM HAIAACHMSI, M AMLAMM U3 4YMUCAA TPASKAAHCKOTO
HacereHMs» ); saspaeHme Hopoit 3eaampamn  (tam ke, § 45) (pasamame mesray
«xoMmbaTaHTAaMM ¥ TeMM, KTO HE NPUHUMACT HEMOCPEACTBEHHOTO V4acTus B
BOOPY>KEHHOM KOHMAMKTE» ); Pesoarounn [enepassHoit Accambaen OOH 2444 (XXIID),
19 aexabps 1968 1., § 1(c) (pasamume MeXKAY «AMLAMM, YIACTBYIOIJUMMU B BOEHHBIX
AEVICTBUSX, M TPaKAAHCKUM HaceaeHmem» ) u 2675 (XXV), 9 aexabps 1970 r., § 2
(pasamume MEKAY <AMLAMM, AKTUBHO VYACTBYIOLJMMI B BOEHHDBIX ACUCTBUSIX, W
IPAYKAAHCKUM HACEACHMEMY ).

Cwm., Hatpumep, sasBaerns Ascrpaamn (1. II, ra. 1, § 272), Bocuun n Tepyerosmmst
(ramske, § 276), Tepmannn (tam ke, §§ 290 n 292—295), Upana (tam ke, § 297),
Ucnanmn (tam ke, § 315), Kasaxcrama (tam sxe, § 301), Kurag (tam sxe, § 279),
Aupana (tam ke, § 305), Hupepranpos (tam sxe, § 308), Ilaxmcrana (tam ske,
§§ 311—312), Caosenmn (tam ke, § 314), Vrauasr (tam sxe, § 317), Opanygun (tam ke,
§§ 284, 286 n 288—289), Xopsarun (tam sxe, § 281) n FOrocaasun (ram ke, § 331).
Cwm., nammpumep, Pesoatogmun Copera Besomacmoctm 564, 31 mas 1985 r., § 1, 771,
13 asrycra 1992 r., mpeambyaa, 794, 3 aexabps 1992 r., npeambyaa, 819, 16 anpeas
1993 r., npeambyaa, 853, 29 mroas 1993 r., § 2, 904, 18 mapra 1994 r., npeambysra n
§ 3, 912, 21 ampeas 1994 r., mpeambyaa n § 4, 913, 22 ampeas 1994 r., mpeambyaa,
918, 17 maa 1994 r., mpeambyaa, 925, 8 miona 1994 r., npeambyaa, 929, 22 wmrons
1994 r., mpeambyaa u § 9, 935, 1 moasn 1994 r., mpeambyaa, 950, 21 oxrabps 1994 r.,
§ 7, 978, 27 despass 1995 r., mpeambyaa n § 4, 993, 12 mas 1995 r., mpeambyaa, 998,
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Emge B 1938 r. Accambaes Anrn Hanwmit mocTanoBmaa, 4T0 «HamMepeHHA
60MbaAPAMPOBKA TPASKAAHCKOIO HaceaeHMs HezaKOHHa»30. XX MeskayHapoa-
Has xkoHdepenyus Kpacuoro Kpecra B 1965 r. TopskecTBeHHO 0OBsIBMAA, ITO
IIPABUTEABCTBA M APYIME BAACTHBIE CTPYKTYPbI, OTBETCTBEHHBIE 32 ACHCTBIS
BO BpEeMsI BCEX BOOPYSKEHHBIX KOH(PAMKTOB, AOASKHBI COOAIOAATDH 3aIlpeT Ha
HAIIAACHWMSI, HAIIPAaBACHHBIC IIPOTUB TIPakAaHCKoOro HaceaeHms’l. Ilosanee
pesoatognsa enepaasnoit Accambaen OOH 06 yBaskeHwwn IpaB 4eAOBeKa BO
BpeMSI BOOPY>KEHHBIX KOHPAUKTOB, puusTas B 1968 r., 00bs1BMAa IIPUHLIMIT
IIPOBEACHMST PA3AMYMSI HPUMEHUMBIM KO BCEM BOOPYYKEHHBIM KOH(AUK-
tam32, [laan aevicreuit Ha 2000—2003 rr., mpuasTeii XXVII Meskayrapoa-
How koupepeHynern Kpacuoro Kpecra n Kpacuoro Iloaymecsna 3 1999 .,
TpebyeT, 4TOOBI BCe CTOPOHBI B BOOPY>KEHHOM KOHQAMKTE «CODAIOAAAM ab-
COAIOTHOE 3aIlpeljeHne HAITAACHNI Ha TPASKAAHCKOE HACEACHME KaK TAKOBOE
VAV Ha TPASKAAHCKUX AMUL, HE HPUHMMAIOIINUX HEHNOCPEACTBEHHOIO YY4aCTIS
B BOCHHBIX ACCTBUSIX» 3. B pesoaroymn o sammre rpaskAAHCKMUX AMI BO Bpe-
MsI BOOPYsKEHHBIX KoHPAMKTOB, puusaToit B 2000 1., CoBer besomacrocTn
OOH BHOBB 3asBMA O CBOEM PELIUTEABHOM OCY’KACHWUM IIPEAHAMEPEHHBIX
ACTACTBUIL ITPOTUB TPAYKAAHCKMUX AUI] BO BCEX CUTYALMUSIX BOOPY’KEHHOTO KOH-
dankTadd,

Perernss MesKAYHAPOAHOTO Cypa B A€A€ O SIACPHOM Opy»kun, MeskayHa-
PpoAHOTrO yroaoBHOro TpubyHasa mo Osisimeit FOrocaasmm, ocobeHHO B aeaax
Tapnaa, Maprnaa n Kynperknaa, n MeskamepuKkaHCKOM KOMUCCHUN TI0 IIpa-
BAM 4YEAOBEKa B Aeae O cobbrtmsx B Aa-Tabrape (ApreHTnHa) TakoKke CBHAE-
TEABCTBYIOT O TOM, YTO OOSI3aTEABCTBO ITPOBOAUTDH PA3AMUUE MEKAY IPAsKAAH-
CKUMM AMLAMM 1 KOMOATAHTAMM SIBASIETCSI OOBIYHBIM KAK BO BPEMS MEKAY-
HAPOAHBIX, TAK M HEMEKAYHAPOAHBIX BOOPYSKEHHBIX KOHPAMKTOB3S.

16 wmions 1995 r., mpeambyaa, 1001, 30 miona 1995 r., npeambyaa, 1019, 9 nosbps
1995 r., nmpeambyaa u § 1, 1041, 29 aupapa 1996 r., § 4, 1049, 5 mapra 1996 r., § 2,
1072, 30 asrycra 1996 r., § 5, 1052, 18 ampeas 1996 r., mpeambyra n § 4, 1073,
28 cenrsibpst 1996 1., mpeambyna, 1076, 22 oxrsabps 1996 1., mpeambyaa, 1089,
13 aexabps 1996 r., § 4, 1161, 9 anpeas 1998 r., mpeambyaa, 1173, 12 nrons 1998 r.,
§ 5, 1180, 29 mronsa 1998 1., § 5, m 1181, 13 mroas 1998 1., § 1.

30 League of Nations, Assembly, Resolution adopted on 30 September 1938 (. II, ra. 1, § 378).

31 20th International Conference of the Red Cross, Res. XXVIII (tam ke, §§ 60 n 429).

32 Tenepassnas Accambaest OOH, Pesoaronms 2444 (XXIII), 19 aexabps 1968 ., §§ 1(b) n (c)
(mrpumsTa eanHoraacHo 111 roaocamn, TOAOCOBABIIVX TIPOTUB M BOSAECPYKABIIMXCS HE OBIAO).

33 27th International Conference of the Red Cross and Red Crescent, Plan of Action for the
years 2000—2003 (adopted by consensus) (r. II, ra. 1, § 433).

34 Coser Besomacnoctn OOH, Pesoatonyms 1296, 19 ampeas 2000 ., § 2.

35 KoncyabraTpHOe 3akAloueHMe O spepHoM opyxumu, §§ 78—79; ICTY, Tadié case,
Interlocutory Appeal (r. II, ra. 1, §§ 435, 625, 750 u 882), Marti¢ case, Review of the
Indictment (tam xe, §§ 437 u 552) and Kupreskié¢ case, Judgement (tam sxe, §§ 441 n
883); Inter-American Commission on Human Rights, Case 11.137 (Argentina) (ram ke,
§§ 64, 443 n 810).
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MKKK mpu3sBas CTOPOHBI KaK B MEYKAVHAPOAHBIX, TAK W B HEMESKAVHAPOA-
HBIX BOOPYYKEHHBIX KOHPAUKTAX COOAIOAATH IIPUHLNUII IIPOBCACHMST PA3AMINS
MEJKAY KOMOATAHTAMM T TPASKAAHCKUMI AMITAMM3S,

Hopma 2. AKTBI HACHMAMST MAM YTPO3BI HACMAMEM, MMEIOLIME OCHOBHOM
LIEABIO TEPPOPHU3UPOBATH IPASKAAHCKOE HACEACHWME, 3aITPEIeHBL.

Ipaxmuxa

Customary International Huwmanitarian Law, Cambridge University Press,
2005, tom II, raasa 1, paspea B.

Pestome

ITpakTnKa TOCyAapCTB YCTAHABAMBACT 3Ty HOPMY B KA4eCTBE HOPMBI OOBIYHO-
IO MEKAYHAPOAHOTO IIpaBa, IIPUMEHSAEMONM BO BpeMs KaK MESKAYHAPOAHBIX,
TaK M HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(AMKTOB.

Mexx0ynapodnvie Goopysxénnvie KoHPAUKMDL

Cratpst 51(2) AOHOAHUTEABHOTO MPOTOKOAA | 3ampergaer «aKThl HACHUAMS
WAV JTPO3BL HACUAMEM, MMEIOIINE OCHOBHOW LJCABIO TePPOPU3UPOBATD IPAK-
AAHCKOe HaceAeHme»37. B OTHOIIEHMNM 3TOTO IIOAOKEHMSA He OBIAO CACAAHO
HMKAKMUX OrOBOpoK. Ha Amnmaomarmaeckoil xoupepeHymn, npuHsasirein Ao-
MOAHUTEABHBIE ITPOTOKOABI, Mekcmka 3asBuaa, uro cratbs 51 Aomosnuresn-
HOTO IPOTOKOAQ | CTOAD BasKHA, 4TO HE AOAKHA «OBITH IPEAMETOM KaKMX-
AMbO OTOBOPOK, IIOCKOABKY, B IIPOTUBHOM CAyYae, OHA OYACT HECOBMECTUMA
¢ geaamn n 3apadamn [Iporoxkoaa I m mopopser ero ocrosy»38. Ha Tom ke
Anmaomarngeckoit koupepeHuMn BeamkobpmraHms 3asBMAa, 9TO CTATHS
51(2) HOATBEPSKAAET CYIJECTBYIOIIYIO HOPMY OOGBIYHOTO MEKAYHAPOAHOTO
npasa®’.

3armperjeHne akTOB HACMAMA M YIPO3 HACMAMEM, UMEIOIINUX LJEABIO TEPPO-
PU3MPOBATh IPAsKAAHCKOE HACeACHME, IMPEAYCMOTPEHO BO MHOIMX BOCHHBIX

36 Cm., marpumep, npaxtuxy MKKK (tam ke, §§ 67—75).

37 Aonoanureasuniii potokoa I, crates 51(2) (mpumara 77 roaocamm mporus 1 mpm
16 BosaepsraBLIxCs ).

38 Mexcura, 3asaeHne Ha AMIAOMATHYECKON KOH(EPEHUMM, TTPUHSBIIEN AOTIOAHUTEABHDIE
mpoTokoasl (cm. Arrtel Anrmaomarndeckont koHdepenyun, T. VI, CDDH/SR.41, 26 mas
1977 1., c. 200).

39 Beamxobpuranus, 3assaeHne Ha AMIAOMATMYECKON KOHPEPEHUUM, HTPUHSBLIEN
Aomnoannresstsie  poTOKOABI  (cM.  AkTHI  Ammaomarmdeckont KoHbepenumn, T. VI,

CDDH/SR.41, 26 mas 1977 1., c. 173).
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ycraBax m HactaBAeHwax40. HapyuieHns 3Tov HOPMBIL SIBASIIOTCS IIPECTYIIACHU-
€M B 3aKOHOAATEABCTBE MHOTMX cTpaHil. DTO 3aIIpeljeHne TaksKe MOAKPeIIAe-
HO OQUUMAABHBIMHU 3aIBACHUAMM4Z, DTO KacaeTcs M TOCYAAPCTB, KOTOPBIE He
SIBASIIOTCSL MAM HE SIBASIAACH HA MOMEHT ITOSIBACHWS 3aSBACHWS YIACTHUKAMMU
AonoannTteapHOTO IIpoTOKOAa [43. Dra HOpMa TaKIKe MCIIOAB30BAAACH YIACTHM-
Kamn AOIOAHWUTEABHOTO ITPOTOKOAA | B OTHOIIEHMSIX C TOCYAAPCTBAMM, HE SIB-
ASIBIIMXCSL €T0 YYACTHUKAMMA,

Koraa MKKK obparmacst k cropoHam B koHpAMKTe Ha bamskHem Bocroke
B okTs6pe 1973 r., T.e. A0 mpuHATMS AOMOAHUTEABHOTO IPOTOKOAA I, ¢
pocb0Oil He HAPYLIATH 3aIIPET HA «METOADI, MMEIOIIVE LEABIO TEPPOPU3UPO-
BaTh IPAyKAAHCKOE HaceAeHMe», coorsercrryromme rocysaperea (Ermmer, Ms-
panab, Mpak n Cupwms) orBeTMAM coraacmem4s.

MO3KHO yTBEpP>KAATB, UTO 3aIPEIJeHMe aKTOB HACUAMSI MAM YTPO3 HACUAMU-
€M, MMEIOIIMX IJCABIO TEPPOPUIUPOBAHME IPASKAAHCKOIO HACCACHMS, TAKIKE
HOAKPEIIASIETCsT OOAee LIMPOKMM 3aIIPETOM Ha «BCSKME MEPBI 3aITyTVBAHMS
VAW TEPPOpPa», M3AOKCHHBIM B crartbe 33 YerBépront JKeHEBCKOM KOHBEH-
gnne. AO IPUHATHS ITOTO ITOAOSKEHMS «CUCTEMATHUIECKIUIA TeppOp» OBIA BHe-
CEH B IIePeYeHb HAPYIICHMI 3aKOHOB 1 0bObryaen Bomubl B Aokaase Kommcenn
II0 OTBETCTBEHHOCTH, YIPESKACHHONM 1ocae Bropoit MmupoBoit BOVHBI4.

40 Cm., mampmmep, BoeHHBIe ycTaBbl M HactapaeHms Apcrpaamm (r. I, ta. 1, § 490),
Aprenmunst (tam ke, § 489), Beabrmn (tam sxe, §§ 491—492), Bennna (tam sxe, § 493),
Benrpun (tam sxe, § 501), Tepmamun (tam ke, § 500), Mcmamun (tam sxe, § 507),
Kamepyna (tam ske, § 494), Kamaapr (tam ke, § 495), Kemmun (tam sxe, § 502),
Koaymbun (tam ke, § 496), Hurepun (tam sxe, § 505), Hupepaanpos (tam ke, § 503),
Hozoit 3eaanann (tam sxe, § 504), Poceun (Pyxosoactro 1990 1., § 5(m)), CLIA (. 11,
. 1, §§ 511—512), Toro (tam ke, § 510), Opangmn (tam sxe, § 499), Xopsatun
(ram ke, § 497), Iseityapun (tam ke, § 509), Mlseyun (tam ke, § 508), Dxsapopa
(tam ke, § 498) m HOrocaasun (tam ke, § 513).

CM., Harrpumep, 3aKOHOAATeAbcTBO Apctpasnn (Tam ke, § 515), Apremtunpr (Tam ke,
§ 514), Bamraapemr (tam ke, § 516), Bocrmmm mu Tlepyerosmmst (tam sxe, § 517),
Uparaupaun (tam ke, § 524), Ucmanmmn (tam ke, § 530), Kuras (tam ke, § 518),
Koaymbun (tam ke, § 519), Kor-po'Meyapa (tam sxe, § 520), Autser (tam e, § 525),
Hupepaanpos (tam ke, § 526), Hopsernn (tam ke, § 527), Caosaxun (tam ke, § 528),
Caosenun (Tam ke, § 529), Xopsarun (tam sxe, § 521), Yemmckoin Pecrrybanku (Tam ke,
§ 522), O¢uormm (tam ke, § 523) n FOrocaasun (tam ke, § 531).

41

42 Cm., manpumep, 3aseaerms Mapanas (tam ke, § 534), Aupana (tam ke, § 535) u CLLIA
(tam ke, §§ 538—540).

43 Cm., Hanpumep, mpakTuky Mspamas (tam ke, § 534), Kenmn (tam sxe, § 502), CILLIA
(ram ke, §§ 511—512 n 538—>540) n Oparymn (tam ke, § 499).

44

Cm., Hartpumep, sasiBaenue Ampana B otHomeHun Mspamas (tam ske, § 535).

45 Cm. ICRC, The International Committee’s Action in the Middle East (Tam sxe, § 556).

46 Yerpépras JKenmesckas xoHBeHUMs, crathsa 33. CBI3b 9TOTO IOAOKEHWS C PaccMaTpu-
Baemoil HOpmoi obbscHsieTcss B KommeHnrapum K AONOAHUTEABHOMY ITPOTOKOAY II,
§ 4538.

47 Report of the Commission on Responsibility (cm. r. II, ra. 1, § 481).
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Hemexdyrapoonvie Boopyxénnvie koHpAuUKmbL

Crarps 13(2) AomoanureapHoro mporokoaa 1l samperjaer akTsl HACMAMS MAU
YIPO3BI HACMAMEM, MMEIOIJUE OCHOBHOW LEABIO TEPPOPU3UPOBATH IPASKAAH-
croe HaceaeHne#s, Kpome Toro, ata HOpMa BKAIOYEHA B APYIME AOKYMEHTBHI,
TaK’Ke KacaloIMecsd HEeMESKAYHAPOAHDBIX BOOPY>KEHHBIX KOHPAUKTOBY.

3ampelgenne aKTOB HACUAMSI 1 YTPO3 HACUAMEM, MMEIOIINX LJEABIO TEPpO-
PU3UPOBATD TPASKAAHCKOE HACEACHME, IIPEAYCMOTPEHO B BOCHHBIX YCTABAX M
HACTABACHMSIX, KOTOPBIC IIPUMEHUMBI MAM IIPUMEHSIAUCH BO BPEMS HEMEKAY-
HAPOAHBIX BOOPY’KEHHBIX KOHPAMKTOBY. Hapyienns aToit HOpMBI BO Bpems
AIODOTO BOOPY’KEHHOTO KOH(MAMKTA SIBASETCS IIPECTYIIACHUEM IO 3aKOHOAA-
TEABCTBY MHOTHMX rocyaapcTsdl. CylgecTByIOT TaksKe OpuUIMAABHBIC 3asBACHMS,
KacaloInecs: HeMESKAVHAPOAHBIX BOOPY’KEHHBIX KOH(AUKTOB, KOTOPHIE CChI-
AQIOTCS HA 3Ty HOPMYSZ,

MO>KHO yTBEPIKAATH, YTO 3AIPEIJeHMe aKTOB HACMAMSI MAM YTPO3 HACUAMEM,
MMEIOIVX ILJCABIO TEPPOPUUPOBAHUE TIPAYKAAHCKOTO HACCACHMS, TAKIKE ITOA-
Kperasiercst 6oaee MIMPOKMM 3aIIPETOM Ha «aKTBI TEPPOPUMA», COACPIKAIUM-
ca B cratbe 4(2)(d) Aonoarmreapnoro mporoxoaa 153, «AxTsr Teppopmsma»
OITPEACASIIOTCSI KaK BOCHHbIE IIPECTYIIACHMS B Y cTaBaX MesKAYHAPOAHOTO YTOAOB-
noro Tprbynasa 1o Pyanae n Crienmaasaoro cyaa o Ceeppa-Aeone. B czoeém
Aokaase o6 yapeskaermn CrenmassHoro cyaa mo Coeppa-Aeone ['eHepabHBIN

48 Aonoanmreasunit iporoxoa 11, crates 13(2) (mpumsTa Ha OCHOBE KOHCEHCYCA).

49 Cm., nanpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (t. 11, ta. 1, § 485); Agreement on the Application of IHL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (Tam ke,
§ 486).

50 Cm., Harrpumep, BOEHHbIE YCTaBbl M HacTaBAeHus: Ascrpasnn (tam ke, § 490), Aprenrumn
(tam ke, § 489), Bermnma (tam ke, § 493), Benrpum (tam ke, § 501), Tepmarmun
(ramske, § 500), Mcnanun (tam sxe, § 507), Kamepyna (tam ske, § 494), Kanaant
(ram ke, § 495), Kenmn (tam ke, § 502), Koaymbun (ram ke, § 496), Hupepaanposn
(tam ke, § 503), Hopoit 3eaampmn (tam sxe, § 504), Poccun (Pyxoropctso 1990 r.,
§5 (), Toro (r. 11, ra. 1, § 510), Xopsatun (tam sxe, § 497), Dxsapopa (Tam xe,
§ 498) n IOrocaasun (tam ke, § 513).

51 Cm., HaIIpuUmep, 3aKOHOAATeAbCTBO Bocuum m Tepyerosuust (tam ke, § 517), Mpaanann
(tam ke, § 524), Vemammn (tam ke, § 530), Koaymbum (tam sxe, § 519), Awnrest
(ramske, § 525), Hopsernn (tam sxe, § 527), Caosenun (tam sxe, § 529), Xopsarun
(tam ke, § 521), Dpuormn (tam ke, § 523) u FOrocaasun (tam sxe, § 531); em. Taxke
sakoHOAaTeAbcTBO CaoBaxkmm (Tam ke, § 528) m Yermckoit Pecriybankm (tam xe, § 522),
IIPUMEHEHUE KOTOPBIX HE WCKAIOYACTCS BO BPEMS HEMESKAYHAPOAHBIX BOOPY KEHHBIX
KOH(AMKTOB, a TaK>Ke HIPOEKTH 3aKOHOB Aprentnubl (Tam ke, § 514).

52 Cm., manpumep, sassaenmst Boresanbt (tam ke, § 533) u CHIA (tam ke, § 540).

53 Aomoanmreapnsrii iporokoa 11, crarbs 4(2) (d) (rmpumsra ma ocHose Koncencyca). Cpssb
JTOrO MOAOKEHWA C PacCMaTpMBAeMOW HOpPMONM obbiacHaerca B Kommenrapum
Aonoanureasnomy mporokoay 11, § 4538.

54 Yerap MYTP, cratps 4(d); Veras Crenmassnoro cyaa o Coeppa-Aeone, cratpsa 3(d).
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cexperaps OOH ormerna, uro Hapyirerns cratsi 4 AOMOAHUTEABHOTO IIPOTO-
koAa Il AABHO CYMTAIOTCSI HAPYIIEHMSIMIM OOBIMHOTO MESKAYHAPOAHOTO IIpaBa’s.

OdnynaapHOM MPaKTUKH, IPOTHUBOPEYAIIIel AAHHOI HOpPMe, He ObIA0 OOHApy-
SKEHO HM B OTHOIICHWM MEKAVHAPOAHBIX, HY B OTHOLICHMUM HEMEKAYHAPOA-
HBIX BOOPY>KEHHBIX KOHQAMKTOB. HapyieHnns aToit HOpmbl OOBIMHO OCYsKAA-
10Tca rocyaaperBamnt. T'enepaasnas Accambaes OOH n Kommcensa mo mpa-
Bam geroBexa OOH mprHsIAM HECKOABKO PE30AIOLNMI, OCY’KAAIOIIUX TEPPOPHU-
3MPOBAHME TPAKAAHCKOTO HACEACHWS BO BPeMsl KOHPAUKTOB B ObimIeit FOro-
caasund’. Kpome Toro, obBuHMTEABHBIE aKkThl 1O Aeay Ayknua, aeay Kapaa-
skmda - Maaamnaa m aeay Taamua, pacemarpumpaBmmmxcs B MeskayHaposHom
YrOAOBHOM TpubyHaae 1o Opisiert FOrocaasmn, Bkarodasn B cebst 0OBMHEHNMS
B TEPPOPM3UPOBAHMM TPA’KAAHCKOTO HACEACHWS B HapyIIeHMEe 3aKOHOB W
obbryaen BOVIHBI (B IIEPBBIX ABYX CAy4YasX 9TO OOBMHEHMe GBIAO 4aCTBIO OOBM-
HEHMSI B HE3aKOHHOM HamapeHmn )38, B pemrenmn mo peay laamga 3 2003 r.
CyaebHas kamepa Ipu3HaA2 OOBMHIEMOTO BUHOBHBIM B COBEPLICHMM «aKTOB
HACVAVSI, MMEBIIMX OCHOBHOV IJEABIO TEPPOPM3UPOBATH IPASKAAHCKOE HaceAe-
HME, KaK IPEAYCMOTPEHO B cratbe 51 AomoanuteapHoro mporoxoaa I, xax B
HAPYIICHUN 3aKOHOB MAM ODBIYaeB BOWHBI 1O craThe 3 Ycrasa TpubyHasa» .

MKKK HarmommuaeT CTOpoHam KaKk B MEYKAYHAPOAHBIX, TAK W B HEMEKAY-
HaPOAHBIX KOHQAMKTAX O 3aIpeTe Ha TePPOPMU3UPOBAHME IPAasKAAHCKOTO Ha-
ceaeHMAD.

[Tpumepovr

K mpumepam akToB HacMAMS, Ha HMPAKTMKE 3AMPEIIEHHBIX COTAACHO 3TOM
HOPMe, OTHOCSTCSI ACACTBUSA IO ODECIIEYCHMIO HACTYIIACHUS MAM OOeBbIe Ha-
CTYIIATEABHBIC ACCTBUS, MMEIOIINE ILJEABIO TEPPOPU3UPOBATH TPAXKAAHCKOE
HaceAeHMeS!, Hen3OMPATEABHBIC 11 4acTble OOCTPEeABIS2 11 peryaspable bombap-

55 Aoxnap Temepaspnoro cexperaps OOH 06 yupeskaernn CrenmassHoro cyaa mo Ceeppa-
Aeone, Aok. OOH S/2000/915, 4 oxrabps 2000 r., § 14.

56 Cm., namrpumep, sasmaeamst Mapanas (t. 1L, ra. 1, § 534), Aupana (tam sxe, § 535) n
CIHIA (ram ke, § 540).

57 Cm., narpumep, Pesontorum T'emepassnoit Accambaen OOH 49/196, 23 aexabps 1994 r.,
§ 7, n 53/164, 9 aexabpst 1998 r., npeambyaa; UN Commission on Human Rights, Res.
1 December 1992, § 7; 1993/7, 23 February 1993, § 12; 1994/72, 9 March 1994,
§ 7(b), and 1995/89, 8 March 1995, § 5.

58 ICTY, Pukié¢ case, Initial Indictment (tam sxe, § 551), Karadzi¢ and Mladi¢ case, First
Indictment (r. II, ta. 1, § 553) and Gali¢ case, Initial Indictment (Tam sxe, § 554).

59 ICTY, Prosecutor v. Stanislav Galié, Case No. IT-98-29-T, Judgement and Opinion,
5 December 2003, § 769.

60 Cm., nanpumep, npaxruxy MKKK (r. II, ra. 1, §§ 556—558 u 561).

61 Australia, Defence Force Manual (tam sxe, § 490).

62 Pesontoynst 53/164 Tenepansroit Accambaen OOH, 9 aexabps 1998, mpeambyaa.
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AVUPOBKM TOPOAOBS3, a TaK>Ke HAITAACHMS HA SKCHIOUH U ACTEV, M3HACUAOBA-
HUMST M IBITKWM JKEHIOWUH U AETEN, JKeCTOKoe obpaljeHme ¢ HUMUS4 1 macco-
Bble yOmricTBass. OOGBMHEHMS B TEPPOPUIUPOBAHMUN IPASKAAHCKOTO HACCACHMS
B VKa3aHHBIX BBIIIE AeAaX MeSKAYHAPOAHOTO YrOAOBHOTO TpmOyHAAa IO ObIB-
mert FOrocaaBmm KacaAmch HamepPEHHON ¥ HEM3OMPATEABHONM CTPEABOBI ITO
TPAYKAAHCKUM IJCASIMOS, HE3aKOHHOM CTPEABOBI 110 TPAKAAHCKUM COOpaHM-
SIMS7 11 AAMTEABHOTO OOCTPeAa M CHAMIIEPCKON CTPEABOBL B IPASKAAHCKUX Paii-
OHax%8., DTN IPUMEPHI IIOKA3BIBAIOT, YTO MHOIME ACVICTBIAS, HAPYIIAIOIJUE 3a-
IPET Ha aKThl HACUAMS ¥ YTPO3BI HACUAMUEM, MMEIOIJUE IJEABIO TEPPOPUSUPO-
BATh I'PASKAAHCKOE HACCACHME, TAKIKE IMOAIAAAIOT IIOA APYTME ITOAOKEHWS,
3ampenjanogue MMEHHO UX.

Hopma 3. Bce Amija, BXOASIIIME B AMYHBIN COCTAB BOOPYSKEHHBIX CUA
CTOPOHBI B KOHPAUKTE, SABASIOTCS KOMOATAHTAMM, 32 MCKAIOYEHUEM
MEAULIMHCKOTO ¥ AYXOBHOTO II€PCOHAAA.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
20095, tom II, raasa 1, pasaea C.

Pesrome

[TpakTrnKa rocyAapcTB yCTAHABAMBACT Ty HOPMY B KA4ECTBE HOPMBI OOBITHO-
IO MEKAYHAPOAHOTO IIPaBa, IPUMEHSIEMON BO BPEMST MEKAYHAPOAHBIX BOOPY-
SKEHHBIX KOHOAMKTOB. B measix cobaroaeHms: npmHgnna pasanans (cm. Hop-
My 1) 9AEHBI AMYHOTO COCTABA BOOPY’KEHHBIX CHUA TOCYAAPCTBA MOTYT CUUTATD-
¢Sl KOMOATaHTAMM KaK B MESKAVHAPOAHBIX, TAK Y B HEMEIKAVHAPOAHBIX BOOPY-
SKEHHBIX KOHAMKTax. C APYroil CTOPOHBI, CTATYC KOMOATaHTA CyIJecTByeT
TOABKO B MEKAYHAPOAHBIX BOOPYKEHHBIX KOHPAMKTAX (CM. BCTYIUTEABHOE
3ameuanne K raase 33).

63 UN Commission on Human Rights, Special Rapporteur on the Situation of Human
Rights in the Former Yugoslavia, Report, UN Doc. A/47/418-S/24516, 3 September
1992, §§ 17 and 20.

64 Bepxopusni kommnccap OOH mo mpasam genopeka. «CrcTemaTmyeckue M3HACUAOBAHMS,
CeKcyaAbHOe pabCTBO M CXOAHAsh ¢ pabCTBOM IIpakTMKa B IEPUOA  BOOPYKEHHDBIX
KOHQAMKTOB», OOHOBAGHHBIN AOKA3A K 3aKAIOUMTEABHOMY AoKaapay, Aok, OOH
E/CN.4/Sub.2/2000/21, 6 mions 2000 r., § 20.

65 OSCE, Kosovo/Kosova, as seen as told, An analysis of the human rights findings of the
OSCE Kosovo Verification Mission (tam sxe, § 549).

66 ICTY, Dukié case, Initial Indictment (tam ke, § 551).

67 ICTY, Karadzi¢ and Mladi¢ case, First Indictment (Tam sxe, § 553).

68 ICTY, Gali¢ case, Initial Indictment (Tam sxe, § 554).
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Mexcdynapodnvie Goopyxénrvie kondruxmor

Ora HOpMA BOCXOAUT K ['aarcKOMy IOAOSKEHMIO, COTAACHO KOTOPOMY «BOOPY-
SKEHHBIE CMABI BOIOIOIIMX CTOPOH MOTYT COCTOSITH M3 CPAsKAIOIUXCS 1 Hecpa-
skarorguxcs» 62, Cenuac oHa 3akpernaeHa B cratbe 43(2) AomosHnTeABHOTO
mrporoxoaa 70,

D10 ompepeseHME KOMOATAHTOB COACPKUTCSI BO MHOTMX BOCHHBIX YCTABAX
M HacTaBAeHMAX’!. OHO HMOAKPEIACHO OPUUMAABHBIMU 3aSIBACHUIMWU U OTpa-
SKEHHOV B OTYETAX IIPAKTUKOM’2, B TOM UNUCAE IIPAKTUKON TOCYAAPCTB, KOTO-
pBIe He SIBASIIOTCSI MAM HE SIBASIAMCH B COOTBETCTBYIOIMI MOMEHT yIaCTHMUKA-
Mn AOIOAHWUTEABHOTO IIPOTOKOAA 173,

OduumaspHOV TPAKTUKHM, TPOTUBOPEUAIE AAHHOV HOpPMe, OOHApy>KeHO
He OBIAO.

Hemexcdynapodnvie Boopyxénnvie kKoHDAUKMbL

B ofbrgert crarpe 3 JKeHeBckMX KOHBEHIMI 1 AOIIOAHUTEABHOM ITpOTOKOAE 11
TOBOPUTCS O «BOOPYKEHHDIX CMAAX»>, a B AOIIOAHMTEABHOM ITpoTOKOAe Il Tax-
SKe — 00 «aHTUITPABUTEABCTBEHHBIX BOOPY)KCHHBIX CMAAX W APYIMX OpraHu-
30BAHHBIX BOOPY>KEHHBIX TPYIIIax». ODTu IOHATWUS HE PacKphIBaoTCs Ooaee
MOAPOOHO B IIPAKTMKE, OTHOCAILENCA K HEMESKAVHAPOAHBIM BOOPYSKEHHBIM
KOHQAMKTAM. XOTSI AMIJd M3 COCTABA BOOPYKEHHBIX CHA TOCYAAPCTBA MOTYT
CUMTATBHCS KOMDOATAHTAMM B LEASX CODAIOACHWS IPUHLMUIA PA3AUINI
(ecm. Hopmy 1), mpakrika He IIPOSICHSIET CUTYAUMIO C AMIJAMM, IIPUHAAACIKA-
IJVMU K TPYIIIIAM BOOPY>KEHHOM ormosnynn. OAHAKO ITPaKTMKA MOKA3bIBAET,

69 Taarckoe ITOAOJKEHWE, CTATbs 3.

70 AomoaHMTEABHBI TIPOTOKOA 1, cTarps 43(2) (mpmHATA Ha OCHOBE KOHCEHCYCA).

71 Cm., Hampmmep, BOeHHBIE ycTaBhl W HacraBaeHms Apcrpaamm (1. I, ra. 1, § 575),
Aprentunnt (tam ke, § 574), Beabrun (rtam sxe, § 576), Bennna (tam sxe, § 577),
Beanxobpurammn (tam ke, § 603), Berrpun (tam ke, § 588), Tepmanmm (Tam sxe,
§ 587), Aommmmxanckon Pecriybanxm (tam ke, § 583), Mspamas (tam ke, § 590),
Unponesun  (tam ke, § 589), Mcmanun (tam ke, § 600), Mraaum (tam >Ke,
§§ 591—592), Kamepyna (tam ke, § 578), Kanaasr (tam xe, § 579), Kerun (tam ke,
§ 593), Koaymbun (ram ske, § 580), Maparackapa (tam sxe, § 595), Hupepaanaos
(tam ke, § 596), Hosoit 3enanpun (tam sxe, § 597), Poccun (Pyxosopcrso 1990 r.,
§§ 12—13), CIIA (r. II, ra. 1, §§ 604—606), Toro (ram sxe, § 602), Opanyun
(tam ke, §§ 585—1586), Xopsatun (tam ke, §§ 581—2582), Ilseynn (tam xe, § 601),
OxBapsopa (tam ke, § 584), FOAP (tam ke, § 599) u FOsxuoi Kopen (tam sxe, § 594).

72 Cm., Hanpumep, mpaktuky Aprertunsl (tam ke, § 611), Mupaun (tam sxe, § 612),
Mopaanun (tam ke, § 615), Mpaka (tam ke, § 613), Cupun (tam sxe, § 619) n
Snormn (tam ke, § 614).

73 Cm., Hampumep, MpakTUKy Beamkobpuramum (tam ke, § 603), Mapanas (tam sKke,
§ 590), Unpouesun (tam ke, § 589), Kenun (tam xe, § 593), Oparygun (tam ke,
§ 585) u CIIA (ram ke, §§ 604—606).
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4TO, KOTAQ AMIJA ITPUHMMAIOT HEITOCPEACTBEHHOE YYAaCTHE B BOCHHBIX ACTICTBU-
sIX, OHM He IOAB3YIOTCS 3aIUTON OT HANAACHW, IIPEAOCTABASIEMON TPasKAAH-
ckum antam (em. Hopmy 6).

Anyy, IpUHMMAIOIUX HEIIOCPEACTBEHHOE YYacTMe B BOCHHBIX ACVICTBUAX BO
BpeMsI HEMEKAVHAPOAHBIX BOOPY’KEHHBIX KOH(AMKTOB, MHOTAA HA3BIBAIOT
«xombaranTamm». Harmpumep, B pesoAtonnn o COOGAIOACHMY ITPAB YeAOBEKa B BO-
Opy’KEHHBIX KOHMAMKTAX, IpumsiToit B 1970 r., I'enepasstas Accambaess OOH
TOBOPUT O «KOMOATAHTAX BO BCEX BOOPYKEHHBIX KOH(AMKTax»74. [TospsHee Tep-
MUH «KOMbOaTaHT> OBIA MCTIOAB30BaH B Kanpckoit aekaapaymn n Kanpckom maa-
HE ACVACTBMIA B IIPUMEHEHMM K 000MM TrItam KOHPAUKTOB?S. OAHAKO 3TO CAOBO
MCIIOAB3YETCSI B CAMOM O0DIjem 3HadeHMn 1 0OO3HAYAeT AU, KOTOPhIE HE IOAB-
3YIOTCS IIPEAOCTABASIEMOV TPASKAAHCKMM AMIJAM 3aIJUTON OT HAITaACHWI, HO HE
IIPEAIOAATACT IIPaBa HA CTATYC KOMOATAHTA MAM BOCHHOIIACHHOTO, ITPUMEHM-
MBIVl B MEYKAYHAPOAHBIX BOOPY>KEHHBIX KOH(AMKTAX (cMm. raasy 33). 3axoH-
HOCTh HEIIOCPEACTBEHHOTO YYaACTMSI B BOCHHBIX ACTICTBUSIX BO BPEMS HEMESKAY-
HAPOAHOTO BOOPY>KEHHOTO KOH(MAMKTA PETYAUPYETCs BHYTPUIOCYAAPCTBEHHBIM
3aKOHOAATEABCTBOM. XOTSI TaKMX AMI] €IJé MOIYT Ha3bIBATH «CPAsKAIOIUMMUCI,
Ha PSIA SI3BIKOB 3TOT TEPMUH TAKIKE HEPEBOAUTCS KAK «KOMOATAHT> M MO3TOMY
TAK)KE HE MOYKET CUMTATHCSI TIOAHOCTBIO YAOBACTBOPUTEABHBIM.

B AOTrOBOPHBIX IIOAOSKEHMAX WCIIOAB3YIOTCA PA3AMYHBIC HAMMEHOBAHMS
«CPAKAIOIUXCS» B CAYIAe HEMEKAYHAPOAHOTO BOOPYSKEHHOTO KOH(AMKTA, B
TOM YMCAC: AMUIJA, KOTOPBIE HEITOCPEACTBEHHO IIPUHMUMAIOT YIACTUE B BOCHHBIX
ACTICTBUSIX7S; AMIJA 3 COCTABA AHTUIIPABUTEABCTBEHHBIX BOOPYKEHHBIX CHA
VAV APYTMX OPraHM30BAHHBIX BOOPY>KEHHBIX TPYIIT’7; AMIA, ITPUHUMAIOIIVE
HEITOCPEACTBEHHOE YYaCTHUE B BOCHHBIX ACHCTBUAXS; TPASKAQHCKUME AMIJA, KO-
TOPBIC IIPUHUMAIOT HEIIOCPEACTBEHHOE Y4acTMe B BOCHHBIX ACVACTBUSIX'Y;
IPASKAAHCKME AMIJA, MPUHUMAIONINE HEITOCPEACTBEHHOE yYacTHe B BOCHHBIX
AerictersixS0; 1 kombaranTsl Herpusireass!. Hescnocrn B 0603HadeHMm Aty m3
COCTaBa BOOPY>KEHHBIX OIIIO3UIJMOHHBIX TPYIII TaK)Ke PACCMATPUBAIOTCI B
KommeHTapusix k Hopmam 5 u 6.

74 Tenepasbnas Accambaest OOH, Pesoatoyms 2676 (XXV), 9 aexabps 1970, npeambyaa u § 5.

75 Cairo Declaration, Sections 68—69, and Cairo Plan of Action, Section 82, both adopt-
ed at the Africa-Europe Summit held under the Aegis of the Organization of African
Unity and the European Union, 3—4 April 2000. (Kampckas Aexaapagms, paspeAbt
68—69, n Kampckmit maaH AevcTBMii, paspes 82, mpuusaTsl Ha APpPOEBPOIEHCKOM
caMMmuTe, IPOXOAMBLIEM I0A 3rMA0M  Opranusaumm  adpUKAHCKOIO EAMHCTBA W
Esponeiickoro coroza 3—4 ampeas 2000 r.)

76 O6mwas cratbs 3 JKeHeBcKMX KOHBEHIMIA.

77 Aomoarmreapnbri nporoxoa I, crates 1(1) (upmmsara 58 roaocamm mpotus 5 mpu
29 BO3AEPIKABLIMXCS ).

78 Aomoarmteapnbni mpotokoa 11, crares 4(1) (mpmHATa Ha OCHOBE KOHCEHCyCA).

79 Aomoarmreapnsri mpotoroa 11, crares 13(3) (upmmsaTa Ha OCHOBE KOHCEHCyca).

80 Craryr MVYC, crarpa 8(2) (e) (i).

81 Craryr MVYC, crarpa 8(2) (e) (ix).
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ToaxoBarue

CoraacHO 3TOM HOpME, KOTAQ MEAMLIMHCKMUIA M AYXOBHBIN IIEPCOHAA BXOAUT B
COCTaB BOOPY>KEHHBIX CHMA, 3TM AMIJA, TEM He MEHee, CYUTAIOTCA HeKomMbaTaH-
tamn. Coraacuo Ilepsont JKeneBckoil KOHBEHUMM, BPEMEHHbBIE MEAMIIMHCKME
PabOTHMKM AOASKHBI ITOAB30BATECS YBASKCHUEM W 3aIUTON KaK HEKOMOATAHTHI
TOABKO AO TEX IIOp, IIOKa OHM BBITOAHSIOT MEAMUMHCKME OO0S3aHHOCTU
(em. xommenrapuit kK Hopme 25)82. Kak m B cAydae ¢ rpasKAAHCKMMM AMIJAMMU
(cm. Hopmy 6), ycaoBrem AAst yBasKeHMs HEKOMOATAHTOB SIBASIETCSI TO, 9TO
OHM BO3AEPSKMBAIOTCS OT HEIOCPEACTBEHHOTO YJACTWUS B BOCHHBIX ACHCTBUAX.

B Boennsbix ycrasax ['epmanmn m CIIIA ykaspiBaeTcs, 9To B cOCTaBe BOOPY-
SKEHHBIX CUA MOTYT OBITh M APYITEe HEKOMOATAHTHI IIOMMMO MEAULMHCKOTO U
AYXOBHOTO IIepcoHaAa. B BoerHoM ycraBe ['epmanmm OOBACHSIETCS, YTO «KOM-
baTaHTBl — 3TO AMIA, KOTOPBIC MOIYT IIPUHMMATH HEIIOCPEACTBEHHOE ydac-
THE B BOCHHBIX AEVACTBUAX, T.€. yYaCTBOBATH B IIPUMMEHEHWM OPYSKMUS MAM CHU-
CTEMBI BOOPY>KEHWMS, UIPAsl B STOM BASKHYIO POAR», 1 IIOITOMY IIPEAYCMATPHU-
BACTCSI, YTO «AMIJA, KOTOPBIE BXOASAT B COCTAB BOOPY>KEHHBIX CMA, HO HE yda-
CTBYIOT B BBIITOAHEHMM OOEBBIX 33AaHWMI, TaKMe KaK CYAbW, IPaBUTEALCTBEH-
Hble YMHOBHUKM 1 paboume, SBASIOTCS HexombaraHTamm»83, B Pykosopcrse
Anst BoeHHO-Mopekux cua CIIIA yrBepskAaeTcs, 4To «IIepCcoHAA OpPraHmM3alni
TPasKAAHCKOM OOOPOHBI M AMIA M3 COCTABA BOOPY’KEHHDIX CMA, KOTOPbIE IIPHU-
0bpeAn CTAaTyC COTPYAHMKOB OPraHM3aLMil IPAsKAAHCKOWM OOOPOHBI», SABASIOT-
Cs1 HeKOMDATaHTaMM, KaK M MEAMIMHCKMI 1 AYXOBHBIV IEPCOHAAS,

OAHAKO HEKOMDOATAHTOB M3 COCTABA BOOPY>KEHHBIX CMA HE CACAYET IIyTATh
C TPasKAAHCKUMU AULJAMW, COIIPOBOSKAAIOIIMMI BOOPY’KEHHBIE CUABI, KOTOPBI®
IO OIPEACACHMIO HE BXOASAT B COCTAB BOOPY>KEHHBIX CHASS,

XOT$ B HEKOTOPBIX CTPAHAX LJEABIe CAOW HACCACHMS B OIPEACAEHHOM BO3-
PACTHOM ITPOMEXKYTKE MOTYT OBITh ITPM3BAaHBI B BOOPY’KEHHBIC CHABI B CAydYae
BOOPY>KEHHOTO KOH(AMKTA, AMIIb T€ AMUIA, KOTOPBIE ACVCTBUTEABHO IIPU3Ba-
HBI, T.€. ACVICTBUTEABHO BKAIOYCHBI B COCTAB BOOPY>KEHHBIX CHMA, MOLYT CYM-
TaTbcs Kombarantamn. ToT ¢axT, 4To AMIIO MOYKET OBITH MOOWMAM3OBAHO, HE
A€AeT ero KOMDOATAHTOM, Ha KOTOPOTO MOKHO COBEPIINUTh HAITaACHMeSs.

82 Tlepsast JKenesckas KOHBEHLMS, cTaThs 25.

83 Germany, Military Manual (cm. . 11, ta. 1, § 587).

84 United States, Naval Handbook (tam sxe, § 605).

85 Cm. Tpernio JKenenckyto xonsennmio, crarpio 4(A) (4).

86 Takol BBIBOA OBIA CAEAAH TOCAE OBCYIKACHWMI, HPOUCXOAMBIIUX BO BPEMS BTOPOIL
KOHCYABTALIMU C VICHBIMU W IIPABUTCABCTBECHHBIMM IKCIIEPTAMI B PAMKaX AAHHOTO
nccacAoBanms B Mae 1999 1., 1 Ha OCHOBaHMM TOTO, YTO SKCIEPTHL OBIAM EAMHOAVIIHBL B
3TOM BOIIPOCE. OKCIEPTHl TAKIKE COYAWM, UTO MOKET BOBHMKHYTh HEOOXOAMMOCTD
00paTUThCsI K 3aKOHOAATEABCTBY TOCYAAPCTBA, YTOOBI ONPEACAUTH, KOTAA WMEHHO
PE3EPBUCTBI CTAHOBSITCS AULJAMY, BXOASIIMMI B COCTAB BOOPYSKEHHDIX CHA.
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Hopma 4. BoopyskéHHBIE CMABI CTOPOHBI, HAXOASIIJECST

B KOH(PAMKTE, COCTOAT M3 BCEX OPraHM3OBAHHBIX BOOPYSKEHHBIX CUA,
TPYIII ¥ IIOAPA3ACACHMI, HAXOASIIMUXCS I10A KOMAaHAOBAHWMEM AWIIA,
OTBETCTBEHHOTO II€PEA 3TOW CTOPOHOWM 32 IIOBEACHME CBOMX
IIOAYMHEHHBIX.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom 1II, raara 1, paspea D.

Pezrome

ITpaxkTmKa TOCyAQPCTB YCTAHABAMBACT 3Ty HOPMY B KadecTBE HOPMBI OOBIIHO-
TO MEKAYHAPOAHOTO ITPABa, MPUMEHAEMON BO BPEMS MEKAVHAPOAHBIX BOOPY-
SKEHHBIX KOHPAMKTOB. B IJeAsx COOAIOACHWS IMPUHIUIIA PASAUYMS OHA MOXKET
TAaK>KE IMPUMEHATHCS K BOOPY’KEHHBIM CMAAM TOCYAAPCTBA BO BPEMS HEMEK-
AYHAPOAHBIX BOOPYKEHHBIX KOHPAMUKTOBS,

MexxOynapodnvie Goopysxénmnvie KoHPAuKMbL

Ora HOpMma 3akpernaeHa B cratbe 43(1) AomoaHnrespHOro mpoTokoaa I88.

Bo MHOIMX BOCHHBIX YCTABAX W HACTABACHWIX YKA3BIBACTCS, YTO BOOPY-
SKEHHBIC CMABI CTOPOHBI B KOH(PAMKTE COCTOSIT M3 BCEX OPrAHM3OBAHHBIX BO-
OPY>KEHHBIX CMA, HAXOASAIMXCS II0A KOMAHAOBAHMEM AMIIA, OTBETCTBEHHOTO
IepeA 3TOM CTOPOHOM 3a ITOBEACHME CBOMUX IOAYMHEHHBIXS?. DTO OIPEACACHUE
ITOAKPETIASIETCSI OPUIMAABHBIMMU  3ASBACHUSIMM W OTPASKEHHOW B OTYETAX
IIPAKTUKOMY, B TOM YMCAE IIPAKTUKON TOCYAAPCTB, KOTOPbIE HE SBASIOTCS MAU
HE SIBASAMCH HA COOTBETCTBYIOIMII MOMEHT YIaCTHUKAMM AOITOAHUTEABHOTO
rporoxoaa 1.

87 Cm. Axrel Ammaomarnueckoit koudpepenyun, 1. X, CDDH/1/238/Rev.1, p. 93—94;
cm. Taroke Kommenrapuit k AoroaxnrteasHomy mporokoay 11, § 4462.

88 AonoaHmMTEAbHBIN IPOTOKOA 1, cTarbst 43 (1) (mpuHATAa Ha OCHOBE KOHCEHCYCA).

89 Cm., Hanpumep, BOeHHbIe ycTaBbl W HacTaBaenus Ascrpaamm (r. II, ra. 1, § 638),
Aprerrmnsr (tam ke, § 637), Beanxobpuranmn (ram ke, § 662), Berrpun (Tam ke,
§ 648), Tepmanun (tam ke, § 647), Vicnanun (tam ke, § 659), Mrtaaun (tam ke,
§ 651), Kanaapr (ram sxe, § 642), Kenun (ram sxe, § 652), Hurepun (ram ke,
§ 656), Hupeparaupor (tam ke, § 654), Hosoit 3eaanamn (tam ke, § 655), Poccun
(Pykosopctso 1990 r., §§ 12—13), Xopsarun (r. II, ra. 1, § 644) wu Ilseyun
(ram ke, § 660).

90 Cm., narpumep, npaktuky Beabrum (tam sxe, § 670), Tepmanun (ram ke, § 672),
Mpana (tam ke, § 673), Hupepraupos (tam sxe, § 676), Cupun (tam ke, § 677) n
Opanyun (tam ke, § 671).

91 Cm., Harrpumep, pakTuKy Beanxobpurarmn (tam ke, § 662), Kerun (tam ke, § 652),

Opanynn (tam ke, § 671) n CHIA (tam ke, § 665).
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ITo cytn, 3TO OmpepeseHME BOOPY>KEHHBIX CUA OXBATHIBACT BCEX AMIJ, KO-
TOPBIE CPASKAIOTCS OT MMEHM CTOPOHBI B KOH(PAUKTE M IOAYMHSIIOTCSI €€ KO-
MaHAOBaHMIO. B pesyapraTe KOMbAaTAHT — 3TO ATOOOE AMIJO, KOTOPOE, ITOA OT-
BETCTBEHHBIM KOMAHAOBAHMEM, YIACTBYET B COBCPIICHMUN BPasKACOHBIX ACTACT-
BUIL BO BPeMsI BOOPYKEHHOTO KOH(PAMKTA OT MMEHWM CTOPOHBI B KOH(AMKTE.
VcaoB1sI, KOTOPBIM AOASKHBI OTBEYATh BOOPYKEHHBIE CHUABI, OTHOCATCS M K
IPYIIIe KaK TAKOBOM. AMYHBIL COCTAB TAKMUX BOOPYKEHHBIX CMA MOSKET ITOA-
BEPIraThCsl HAAACHVSIM.

DTO onpepeeHMEe BOOPYSKEHHBIX CMA OIMMPAETCsl Ha Ooree paHHME OIpeAeAe-
HIs, copeprRaiguecs B [aarckom rnoaoskenmn n Tpersert JKeHeBCKOM KOHBEH-
UM, KOTOpas OBIAA ITPU3BAHA OITPEACAUTD, KTO ABASIETCS KOMOATAHTOM, MMe-
IOIJMM IIpaBo Ha craryc BoeHHoraennoro. Crares 1 [aarckoro moaosxkenms
IPEAYCMATPUBACT, YTO BOCHHBIC 3aKOHBI, ITPAaBa M OOSI3aHHOCTU ITPUMEHSIIOT-
Cs1 HE TOABKO K aPMMM, HO TAK)KE K OMOAYCHHUIO M AOOPOBOABYECKMM OTPSI-
AAM, €CAM OHWM YAOBACTBOPSIIOT YETBIPEM YCAOBVASIM:

1) MMeroT BO rAaBe AMIJO, OTBETCTBEHHOE 32 CBOMX TOAYMHEHHDIX;

2) UMEIOT OIPEACACHHDIN M SIBCTBEHHO BUAUMBIN M3AAAM OTAUIUTEABHBIN
3HAK;

3) OTKPBITO HOCAT OPYIKUE;

4) CODAIOAAIOT B CBOMUX AEMCTBUAX 3aKOHBI M OOBIYAM BOVIHBL.

Aasee B Hell OroBapmBaeTcs, 4TO B TeX CTPAHAX, TAC OIIOAYCHWME MAU AOBPO-
BOABYECKME OTPsIABI (TaK HA3BIBAEMbBIE HEPETYASIPHBIE BOOPYKEHHBIE CUABI)
COCTABASIFOT APMUIO MAM BXOAST B €€ COCTaB, OHMU OOBEAMHSIIOTCS ITOA Hanme-
HOBAHMEM «apMms»92. DTO OIPEACACHME TAKIKE MUCIOAB3yeTCs B cTaThe 4 Tpe-
Theil JKeHEeBCKOM KOHBEHIIMM, TA€ K HEMY AODABASIIOTCSI OPTaHM30BAHHbIE ABV-
sKeHms compormBacHMs3. Takmum obpasom, B ['aarckom moaoskermnn m Tpers-
eit JKeHeBCKOM KOHBEHIJMIM BCE AUIJA M3 COCTABA BOOPYKEHHBIX CUA CIUTAIOT-
cs1 KoMbaTaHTamn, a OT HAPOAHOTO OIOAYEHMS M AOOPOBOABYECKMX OTPSIAOB,
B TOM 9UWMCAE€ OPraHM3OBAHHBIX ABVSKEHWMIA COITPOTMBACHMS, TPEOYeTCs, ITOODI
OHWM YAOBAETBOPSIAM YETBIPEM YCAOBUSIM AASL TOTO, YTOOBI MX YIACTHMKMU MOT-
AVl CIUTATHCSI KOMOATAHTAMM, MMEIOIUMI IIPABO HA CTATYC BOCHHOIIACHHOTO.
B ocHOBe 3TMX OIPEACACHWMI ACSKUT MBICAB O TOM, 9TO PETYASIPHBIC BOOPY-
SKEHHBIE CMABI CAMU IO cebe YAOBACTBOPSIIOT STUM YETHIPEM YCAOBUSIM W, CAC-
AOBaTEABHO, MX HEODOS3aTEeABHO OTKPBITO YKA3BIBATH B CBSI3M C TUMM YCAOBU-
M. B ompepeseHMn, copepskamjemcs B AOITOAHUTEABHOM ITpOTOKOAE I, He
IIPOBOAMTCST PA3AUYMST MEKAY PETYASPHBIMU BOOPYSKEHHBIMIU CHUAAMU U APY-
TTAMM BOOPY’KEHHBIMM TPYIIIIAMU U IIOAPASACACHMSIMM, 4 BCE BOOPY>KEHHBIC

92 Taarckoe HOAOKEHME, CTaTbs 1.
93 Tperps JKenenckas xonsenyms, cratbs 4(A) (2).
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CMABI, TPYIIITBI U TOAPA3ACACHWM, HAXOASIIUECS MOA KOMAHAOBAHWUEM AMIJA, OT-
BETCTBEHHOTO IIEPEA 3TOM CTOPOHOV 34 ITOBEACHME CBOUX MOAYMHEHHBIX, OIIpe-
ACASIFOTCSI KaK BOOPY>KEHHBIC CHMABI 3TOM CTOPOHBL. Oba OIIpeACACHMST BBIPasKa-
JOT OAHY M Ty K€ MBICAB, 2 MUMEHHO, YTO BCE AMIJA, CPASKAIOIJUECS OT MMEHMU
CTOPOHBI B KOHPAUKTE — «IIPUHAAACTKAIGUE», cAoBamu cratsu 4 Tpernseit JKe-
HEBCKOV KOHBEHIUHM, CTOPOHE B KOH(QAMKTE, — SIBASIOTCS KOMOAaTaHTaMMU.
Yersrpe ycaoBms, copepskarmgmecsa B ['aarckom moaoskenmun n Tperpent JKenes-
CKOVl KOHBEHIJMW, COKPATUAUCH AO ABYX. OCHOBHAsI PasHMIA 3aKAIOYACTCS B
TOM, YTO 3 OIIPEACACHMI BOOPY’KEHHBIX CMA KAK TAKOBBIX OBIAO MCKAIOYCHO
TpeboBaHMe O BUAMMOM OTAMIMN. TpeboBaHMe BUAMMOTO OTAMUMSI COXPAHSIET
CBOE 3HAYCHME B CBA3M C ITPABOM KOMOATAHTA HA CTATYC BOCHHOIACHHOTO
(em. Hopmy 106). CaepoBareasto, B [Tporokoae | ato tpeboBanne mnckarode-
HO M3 OIIPEACACHUSI BOOPYKEHHBIX cuA (cTaThst 43) M IEpPEHECeHO B MOAOKe-
HIe, Kacaroljeecs craryca kombaranTta n BoeHHOmAeHHOTO (crarhs 44).

Kpome Toro, B crarse 43 AonoanmreapHOro mporoxosa | He yrmommHaer-
cs1 TpeboBaHMe COOAIOAATH 3AKOHBI M ODBIYAM BOVIHBI, HO COACPSKMUTCS Tpebo-
BAaHVE HAAMYMs BHYTPEHHEM AMCUMIIAMHAPHOWM CHUCTEMBI, KOTOpas obecriedn-
BaeT CODAIOACHNE HOPM MEKAYHAPOAHOTO TYMaHUTAPHOTO mpasd. OAHAKO 3TO
OTAMYME CYIJECTBEHHO HE M3MEHSET OITPEACACHME BOOPY’KEHHBIX CHUA AAS Ije-
A1 JCTAHOBACHMS TOTO, MUMEIOT AU 3T KOMOATAHTBHI IIPABO HA CTATYC BOCH-
HOIIACHHOTO. TpeboBaHme HaAMYMSI BHYTPEHHEN AWUCLMUIIAMHAPHOW CUCTEMBI
AOTIOAHSICT ~IIOAOKEHMS, Kacalolguecss OTBETCTBEHHOCTM KOMAaHAMUPOB
(em. Hopmer 152—153), m BoiTekaeT n3 06s13aTeAbCTBA OTAABATD PACTIOPSKE-
HUS, HE INIPOTUBOPEYAINUE MEKAYVHAPOAHOMY TYMAaHWUTAPHOMY IIPABY
(ecm. kommenTapuit Kk Hopme 139)9%4.

Crarsn 43 n 44 AONOAHUTEABHOTO IIPOTOKOAZ | IOATBEPSKAAIOT TO, UTO
yKke 6b1a0 mpepycMorpeHo crathéit 85 Tperneit JKeHesckoil KOHBEHUMM, a
MMEHHO, 4TO «BOCHHOIIACHHBIE, TOABEPTaIOIINECs [IPECACAOBAHNUIO B CUAY 3a-
KOHOAATEABCTBA AeprKaljeit B IAeHY AepsKaBbl 3a AEWUCTBMS, COBEPIIEHHBIC
VMU AO B3STWS B IIACH, TIOAB3YIOTCS ITOKPOBUTEABCTBOM Hactosigent Konsen-
UM AQJKE B CAYIAe MX OCYSKACHWMSD>, T.€. COXPAHSIIOT CBOW CTATYC. DT IIOAO-
SKEHWMSI «TAKMM 00Pa3oM, ITPEAOTBPAIYAIOT MOIBITKM AUIIUTH CTATYCA BOCHHO-
IIACHHOTO AMI] M3 COCTaBA HE3ABUCUMBIX MAW PETYATPHBIX BOOPYSKEHHBIX CHA
IIOA TEM ITPEAAOTOM, UTO CUABI, K KOTOPBHIM OHM IIPUHAAACIKAT, HE CODAIOAA-
JOT KaKoe-AMOO ITOAOSKEHME OOBIYHOTO MAMU AOTOBOPHOTO ITPaBa BOOPYKEHHBIX
KOHPAUKTOB (II0 TOAKOBAHMIO Aeprkargeil B raeHy Aepskamer)»95. Anis ToT
dakT, 9TO AMIO HE IPUHSIAO MEP K TOMY, YTOOBI OTAMYATBCSI OT IPAYKAAHCKOTO
Haceaernst (cm. Hopmy 106), 6s1a0 moimano kax mmmoH (em. Hopmy 107)

94 Cm. Yves Sandoz, Christophe Swinarski, Bruno Zimmerman (eds.), Commentary on the
Additional Protocols, ICRC, Geneva, 1987, § 1675.

95 Michael Bothe, Karl Josef Partsch, Waldemar A. Solf, New Rules for Victims of Armed
Conflicts, Martinus Nijhoff, The Hague, 1982, p. 239.
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man Haémunk (cm. Hopmy 108), sBasercst ocHOBaHMEM AASL yTpaThl cTaTyca
BOEHHOIIAEHHOTO.

Omnpeaeaenne, AaaHOE B cTathe 43 AomoannTteapHoro mporoxoaa I, cerigac
OOBIYHO HPUMEHSETCS K AIOOBIM THUITAM BOOPYYKEHHBIX IPYIII, MPUHAAAEIKA-
IWUX CTOPOHE B BOOPYKEHHOM KOH(AUKTE, YTOOBI PELINTD, SIBASIOTCS AU OHWU
BOOPY>KEHHBIMI craamit. CAGAOBATEABHO, GOABIIIE HET HEOOXOAMMOCTH IIPO-
BOAUTH Pa3AMUME MESKAY PETYASIPHBIMU M HEPETYASIPHBIMU BOOPYSKEHHBIMMU
cnaamn. Bce TPYIIIBI, YAOBAETBOPSIIOIINUE YCAOBUMSIM CTaThn 43 AomoAHMTEAD-
HOTO IIPOTOKOAA |, SIBASIFOTCSI BOOPY>KEHHBIMI CUAAMIA.

Bxarouenue 6 Goopyskénnvie curvt noAyboeHHvx opzanusayuil
uru Boopyxénnvix opearuzauui, obecnenubarouux oxpary npabonopadxa

Bbian OOHAPY>KEHBI KOHKPETHbBIE CAyYau BKAIOYCHWUS B BOOPYSKEHHBIC CHADI
ITOAYBOCHHBIX OPraHM3aLMiA MAM BOOPY)KEHHBIX OpraHmM3anuii, obecriednBaro-
IDUX OXPaHy IIPABOIOPSAKA, HAIPUMED, ITOAMIWHM, SKAHAAPMEPUU MAU KOH-
crebaein®s. ITpumepamm TaKMX MOAYBOCHHBIX OPraHM3aLMii, BKAIOYEHHBIX B BO-
OPY>KEHHBIE CHUABI TOCYAAPCTBA, MOTYT CAYSKMUTh OcOOBIE BCIIOMOTaTEABHbIE CH-
Abl, mpupaHHble OObeAMHEHHOMY adPUKAHCKOMY HAIMOHAABHOMY KOHIPECCY
ermmckoria Mysopesst B 3nmbabBe, KOTOpbIe OBIAM BKAIOYEHBI B HALJMOHAABHYIO
aAPMMIO IOCAE TOTO, KaK EIWUCKOI CTAA ITPEMBEP-MUHUCTPOM, U MHAUTCKME
IIOTPaHMYHBIC CUABI OesomacHocTH B Accame’’. ITpnumepamn BKAIOYEHWS B BO-
OPY>KEHHBIC CMABI BOOPY’KEHHBIX OPTaHM3aUmii, OOECIIeYMBAIOIMX OXPaHY
ITPABOIIOPSIAKA, CAY’KAT QUAMIIIIMHCKAS CAY>KOa KOHCTEOAeH M wmCIaHCKas
TpaKAAHCKAs IBapAms’S.

BrAloueHMe ITOAYBOCHHBIX OPraHM3alil MAW BOOPY>KEHHBIX OPraHM3alni,
obecIieynBarOIgUX OXPaHy IIPABOMOPIAKA, B BOOPY’KEHHBIC CHUABI OOBITHO OCY-
IJeCTBASIETCSI ¢ IIOMOIUBIO OPMUUMAAPHOTO aKTa, HAIIPUMEpP, HapAaMEeHTCKOIO
akta. Ilpm oTcyTcTBUM OPULMAABHONM IPOLEAYPHl BKAIOYCHMS CTATYC TAKUX
IpyII OYACT OIPEACAITHCSA HAa OCHOBAHMM (AKTOB M B CBETE KPUTEPUEB OII-
peAeaeHMsT BOOPYIKEHHBIX cMA. Korpa Takme IoApasA€ACHMS MPUHUMAIOT yda-
CTHE B BOCHHBIX ACHCTBUAX U YAOBACTBOPSIIOT KPUTEPUSIM OIMPEACACHWUS BO-
OPY>KEHHBIX CMA, MX AMYHBIM COCTaB cymuraerca Kombaranramu. Kpome roro,

96 Cm., napumep, mpaxtuxy Aprenrunst (. II, ra. 1, § 688), Beabrun (tam xe, § 685),
Tepmarmn (tam ke, § 690), Mcmanmn (tam sxe, §§ 693 n 696), Kanapapr (tam ke,
§ 689), Huaepaarpos (tam sxe, § 691), Hoson 3eranpmn (tam sxe, § 692), Ouannmmu
(tam ke, § 695) n Opangun (Tam ke, § 686), M OTPAKEHHYIO B OTYETAX MPAKTUKY
Nepnn (tam ke, § 698), 3umbabee (tam ke, § 697), Cupun (tam ke, § 700) n
[Osknoit Kopen (tam ke, § 699).

97 Drn mpumepsr npusoasITcs B BoeHHOM yerase Hosont 3eaaraun (New Zealand, Military
Manual) (tam sxe, § 692).

98 Philippines, Decree on the Constitution of the Integrated National Police (Tam ke,
§ 695); Spain, Military Criminal Code (tam ke, § 696).
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AonoAHNUTEeABHBIN ITPOTOKOA | Tpebyer, 4TobBI cTOPOHA B KOHPAMKTE YBEAOM-
ASIAA APYIME CTOPOHBI B KOHQPAMKTE O BKAIOYCHMM TAKMX OPIaHM3ALMI B CBOU
BOOPY KEHHBIe cUABI?. Beabrnst n OparHynst BbITycTHANM ObIIee YBEAOMACHNME HA
ITOT CYET BCEM TOCYAAPCTBAM-YIACTHUKAM IOCAE PATUPUKALUU AOITOAHUTEAD-
HOTO IIPOTOKOAA [100. Taro? MeTOA BBITOAHEHMS TPeOOBaHMS 00 YBEAOMACHMNU
651A B mpsamoit popme mpusHaH Aokaasumkom Pabouert rpymmsl Ha Anmaoma-
TUIECKON KOH(EpeHIMN, IPUHIBIIEi AOmoAHMTeAbBHbIe IIPOTOKOABILIOL. B cBe-
Te 00Iero 0bsI3aTeABCTBA IIPOBOAUTD PABAMIME MEKAY KOMOATAHTAMM U TPasK-
Aancknmn angamn (cm. Hopmy 1) Taxkoe yBepOMACHME BasKHO, MOCKOABKY
AMYHBIVL COCTAB BOOPYKEHHBIX CMA KaSKAOM CTOPOHBI AOASKEH 3HATh, KTO IIPU-
HAAACSKUT K AMYHOMY COCTABY BOOPY>KEHHBIX CHA, @ KTO SIBASIETCSI TPasKAQH-
CKUM AmIJoM. Tlyrammma Bechbma BEpOSITHA, OCOOCHHO ITOTOMY, YTO ITOAMIICH-
CKME M SKAHAAPMBI OOBIMHO HOCAT OPY’KMe M (POPMY, XOTs, B IIPUHIUIIE, MUX
dopma oTAMYACTCS OT TOM, KOTOPYIO HOCUT AMIHBIN COCTAB COOCTBEHHO BOOPY-
SKEHHBIX CMA. XOTSI YBEAOMACHME HE HAACASIECT COOTBETCTBYIOIIME ITOAPA3ACAC-
HUST KAKUM-AMOO CTATyCOM, OHO IIOMOTaeT U30eKaTh IyTAHWUIBI M, TAKUM 00-
Pa3soM, COACTACTBYET COOAIOACHMIO TIPVMHIUIIA ITPOBCACHMS Pa3AUIMI.

Hopma 5. TpaskpaHCKHME AMIJA — 3TO AMIA, HE BXOASIIIME B AMIHBIN
COCTaB BOOPYSKEHHBIX CHA. I'paskpaHCKOe HaceAeHMe COCTOUT U3 BCeX
AWI], ABASTIOIIUXCS IPASKAAHCKUMU AUIIAMMU.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 1, paspea E.

Pesrome

ITpakTrKa rocyAapcTB yCTaHABAMBACT 3Ty HOPMY B KadeCTBE HOPMBI OObIU-
HOTO MEKAYHAPOAHOTO IIPaBa, IPUMEHAEMON BO BPEMS MEXKAYVHAPOAHBIX
BOOPY>KEHHBIX KOHPAMKTOB. OHa TaK’Ke IMPUMEHSETCS BO BPEMS HEeMEXKAY-
HAaPOAHBIX BOOPY>KEHHBIX KOHPAMKTOB, HO IPAKTUKA HE AAET OAHO3HAYHOTO
OTBeTa Ha BOIIPOC, CYUTAIOTCA AWM AMIA M3 COCTaBA BOOPY>KEHHBIX OIIIIO3M-
IMOHHBIX TPYII AMYHBIM COCTABOM BOOPYIKEHHBIX CUA MAW TPASKAAHCKUMMU
AMIJAMUA.

99 AomoAHMUTEABHBIN TTPOTOKOA 1, cTatps 43(3) (upuHATAa Ha OCHOBE KOHCEHCyCa).

100 Belgium, Interpretative declarations made upon ratification of Additional Protocol I
(r. 11, ta. 1, § 685); France, Reservations and declarations made upon ratification of
Additional Protocol I (rtam xe, § 686).

101Yves Sandoz, Christophe Swinarski, Bruno Zimmerman (eds.), Comumentary on the
Additional Protocols, ICRC, Geneva, 1987, § 1682.
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Mexcdynapodnvie Goopyxénrvie kondruxmor

OrmpepeseHme TPAsKAQHCKUX AUMI} KaK AWIJ, HE BXOASAINUX B COCTAB BOOPYIKEH-
HBIX CMA, 3aKPenAeHO B crathe 50 AOmosHMTEABHOTO MpoTOoKOAa I, IO OTHO-
IIIEHMIO K KOTOPOV He OBIAO CACAQHO HMKAKMX OrOBOPOK!102, OHO Taxkske co-
ACPSKMUTCSI BO MHOIMX BOCHHBIX yCTaBaxX M HacTaBaeHWAXx!03. Ero moskHO Haii-
TH B OTPAKEHHONM B OTYETAX IPAKTUKE!04, B TOM 4mcAe IPAKTUKE TOCYAAPCTB,
KOTOPBIE HE SABASIIOTCS MAW HE SABASAMUCH HA COOTBETCTBYIOIMI MOMEHT yda-
CTHMKaMI AOIIOAHUTEABHOTO IIPOTOKOAA 105,

B cBoém perrernn mo Aeay baamkmaa 8 2000 1. MesKAYHAPOAHDIV YTOAOB-
HBIV TPpbYHaA 110 ObIBIIert FOrocaaBmm oImpeaeAmA rpaskKAQHCKUX AMI] KaK «AMIJ,
KOTOpBIE He BXOAAT MAM OoAee HE BXOAAT B COCTAB BOOPY>KEHHBIX Cma»106,

OdnynaspHOM IPAKTUKY, IPOTUBOPEYAIIE AAHHOW HOPME, He ObIa0 00-
HAPY>KeHO. B HEeKOTOPBIX cAy4Yasx Ha IPaKTHMKe OBIAO AOOABACHO YCAOBME, YTO
TPayKAAQHCKME AMIJa — 3TO AMIJa, KOTOPBIE HE IPUHMMAIOT y4acTHs B BOEH-
HBIX AEVCTBHUSX. ODTO AOIOAHUTEABHOE TpPeOOBaHME AMIID IOAKPEIASCT Ty
HOPMY, 4TO I'Pa’KAQHCKOE AMULO, IIPUHMMAIOIee HeIIOCPEACTBCHHOE Y4acTue B
BOCHHBIX ACVCTBUSX, YTPAYMBaeT IPABO Ha 3aiguty ot Hamaseruit (cm. Hop-
My 6). OAHAKO TaKOe IPAKAAHCKOE AMIJO TEM CAMBIM HE CTAHOBUTCS Komba-
TaHTOM, MMEIOIIVM IIPAaBO HA CTATYC BOCHHOIIACHHOTO, U IIPYU 3aXBaTe B IIACH
MO3KET OBITh CYAMMO IO HALJMOHAABHOMY 3aKOHOAATEABCTBY 32 CaMO ydacTue
B KOHQAMUKTE, IIpu rapaHTun crpaseasnsoro cyaa (cm. Hopmy 100).

Uckarouerue

JcKATOYEHMEM T3 3TOVM HOPMBI SBASIFOTCS CIIOHTAHHBIE MACCOBBIC BBICTYIIAC-
HIS, KOTAQ HAaCeACHME eIé He OKKYIIMPOBAHHONM CTPAHBI IIPW IPUOAVMSKEHUNU
HEITPUATEAST CTUXUIHO, MO COOCTBEHHOMY IMOUYMHY Oepércs 3a Opyskue AAS

102 AoroarmTeabnbit potokoa I, crates 50 (mpumHATa Ha OCHOBE KOHCEHCYCA).

103Cm., mampumep, BoeHHble ycTaBbl M Hacrasaenus Ascrpaamn (r. II, ra. 1, § 713),
Aprerruust (tam ke, § 712), Bernna (tam sxe, § 714), Beanxobpmranmn (tam ke,
§ 735), Benurpun (tam sxe, § 724), Aomunuxanckoit Pecrrybamxm (Ttam sxe, § 720),
Nuponesun (tam ke, § 725), Vecnanun (tam ke, § 732), Uraamn (tam ke, § 727),
Kamepyna (tam sxe, § 715), Kamappr (tam sxe, § 716), Kemmn (tam sxe, § 728),
Koaymbunm (tam ke, § 717), Maparackapa (tam ke, § 729), Huaepaanaos (tam ke,
§ 730), CHIA (ram sxe, §§ 736—737), Toro (ram sxe, § 734), Opanumn (tam ke,
§§ 722—723), Xopsarun (ram ke, §§ 718—719), [seyun (ram xe, § 733), Dxsapopa
(tam ke, § 721), IOrocaasun (tam ke, § 738) u IOAP (ram ke, § 731).

104 Cm., nampumep, OTPaKEHHYIO B OTYETaX NpakTuky Wapamas (tam ke, § 726),
Nopaarmn (tam ke, § 743), Pyarasr (tam sxe, § 746) mn Cupun (tam ske, § 747).
105Cm., mampumep, mpakTuxy Beamxobpurammm (tam ke, § 735), Wapamas (tam sxe,

§ 726), Unponesun (tam sxe, § 725), Kenun (ram sxe, § 728), CHIA (tam sxe,
§§ 736—737) u Opanyun (ram ke, § 722).
106 ICTY, Blaski¢ case, Judgement (Tam ke, § 751).
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OOpBOBI ¢ BTOPrarOIJUMMCS BOWCKAMM, HE yCIleB CHOPMUPOBATHCS B BOOPY-
SKEHHBIE CMABL Takme AmMpa CIUTAIOTCS KOMOATAHTAMM, €CAM OHM OTKPBITO
HOCSIT OPY)KME M COOAIOAAIOT 3aKOHBI M OOBbIYay BOVHBI (CM. KOMMEHTAPUIL K
Hopme 106). Dro AaBHSST HOpMa OOBIYHOIO MEKAYHAPOAHOIO I'YMAHUTAPHO-
ro mpasa, npusHanHas eimg€ B Koaexce Ambepa m bBprocceabckoil pexaapa-
ymnlo7. Ona Kopnuumposana B ['aarckom moaoskenmn n Tpersent JKenesckort
kouseHyMn!08, Xors B HacrosIgee Bpems € IPUMEHEHME OrpaHMYEHHO, 3TO
MCKAIOYEHME IO-TIPESKHEMY MOBTOPSIETCS BO MHOTMX BOCHHBIX YCTaBaxX M Ha-
CTaBAGHMSX, B TOM YMCAE ITPUHATHIX COBCEM HEAABHO!09,

Hemexdynapodnvie Boopysxénmnvie KoHPAUKIMDL

Omnpepererne — «a0b0e AMIJO, HE BXOASIEE B COCTAB BOOPYSKEHHBIX CHA,
CYUTACTCS FPAKAAHCKUM AMIJOM» 11 «TPaKAAHCKOE HACEACHWME COCTOMUT M3 BCEX
AMIJ, ABASIFOIJUXCS TPAsKAQHCKMMM AMIAMI», OBIAO BKAIOYEHO B IIpoeKT Ao-
MOAHUTEABHOTO IpoToKoAa [I110. Tlepsast acTp 3TOTO OIMpeAeAeHMs ObIAa MC-
IIPaBACHA Ha «TPA’KAAHCKOE AMIO — 3TO AI0OOE AMIJO, He BXOAMIee B COCTaB
BOOPY>KEHHBIX CMA AWM OPTAHM30BAHHOW BOOPY’KEHHOV IPYIIIB, M Obe dac-
i ObIAM IIPUHATHL Ha OocHOBe KoHceHcyca Komnrerom III Amumaomarmyueckon
xoHPpepeHyun!ll, OAHAKO B IOCA@AHMI MOMEHT OT 3TOIO OIIPEACACHMS OTKa-
3aAVCH B PaMKax Mep, HAIIPAaBACHHBIX Ha yIIpoljeHne Texcralll, B pesyaprarte
B AomoaHnTespHOM IIpoTOKOAC Il HET OImpeAeAeHMS TPasKAAHCKUX AUI] WMAMU
IPaSKAAHCKOTO HACEACHWMS, XOTs 3TW TEPMUMHBI M UCIIOAB3YIOTCS B HECKOABKMX
MOAOSKEHMAX! 13, MOSKHO yTBEpPsKAATh, YTO CAOBA «AHTUITPABUTCABCTBEHHBIC
BOOPY>KEHHBIC CUABI VAW APYIV€ OPIaHM3OBAHHBIC BOOPY’KEHHDIE IPYIIIEL ...
[I0A OTBETCTBEHHBIM KOMAaHAOBaHMEM» B craThe 1 AOIMOAHMTEABHOTO ITPOTO-
xoaa Il mpearoaararor mpusHAHME CYIJECTBEHHBIX KPUTEPUEB OIIPEACACHMS
BOOPY>KEHHBIX CUA B IPUMEHEHUNM K HEMEKAVHAPOAHBIM BOOPY>KEHHBIM KOH-
danxram (cm. Hopmy 4), 1 910 OTCIOAQ CACAYET, Y9TO IPAKAAHCKUE AMIIA —
3TO BCE AMIJA, HE BXOASIOWE B COCTAB TAKMX CMA mMAM Ipymmll4. Boaee mosaHme

107 Lieber Code, Articles 49 and 51; Brussels Declaration, Article 10.

108 Taarckoe moaoskenme, cratbs 2; Tperps JKenenckas xompenyms, cratbs 4(A) (6).

109 Cm., Hattpumep, BoeHHbIe yeraBbl u HacraBaeHms bernna (r. 11, ra. 1, § 714), Kamepyna
(tam ke, § 715), Kamaapr (tam ke, § 764), Kenun (tam ke, § 728), Maparackapa
(tam ke, § 729), Toro (tam ke, § 734) u FOAP (tam xe, § 731).

110 Tpoexr Aonoanmteaproro mporokoaa II, npeacrapaennsiit MKKK na Aunaomarmnueckoit
KoH(EPEHUM, TPUHSBLIENH AONOAHMTEAbHBIE TIPOTOKOABL, cTatbst 25 (em. AxTst
Ammmomarnaeckont koubeperynnu, 1. 1, €. III, c. 40).

H1Tpoekr Aonoarmteaptoro mporokoaa I, crates 25 B papuanre, npunstom Komurerom 111
(em. Axrpr Aummnomarmaeckoit koudepenyun, T. XV, CDDH/215/Rev.1, c. 303, § 121).

12Tam ske, c. 334.

13 Aonoarnreasnsi nporoxoa I, craten 13—15 u 17—18.

114 Michael Bothe, Karl Josef Partsch, Waldemar A. Solf (eds.), New Rules for Victims of
Armed Conflicts, Martinus Nijhoff, The Hague, 1982, p. 672.
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AOTOBOPBI, IIPUMEHMUMBIE K HEME’KAYHAPOAHBIM BOOPY>KEHHBIM KOHPAMUKTAM,
TAK’Ke MUCIIOAB30BAAY TEPMUHBI «IPASKAAHCKME AMLA» U «TPayKAAHCKOE Hace-
ACHUE», HE AABAsl UM OllpeaeAeHms!15,

XoTsl AMYHBIVL COCTAaB BOOPY’KEHHBIX CHUA TOCYAAPCTBA HE CUMUTACTCS
KombaTaHTaMM, IPAKTUKA He AAET ACHOTO OTBETa HA BOIIPOC, SABASIOTCA
AW AMIJA M3 COCTaBa BOOPYKEHHBIX OIIIO3UIJMOHHBIX TPYIII IPasKAAHCKMU-
MM AMIJaMU, HA KOTOPBIX pacipocTpaHsercs: Hopma 6 o6 yrpare mpasa Ha
3aIJUTY OT HANAACHM: B CAydae HEIIOCPEACTBEHHOTO Y4acTWs B BOEHHBIX
ACVICTBMAIX, MAM AMIIA M3 COCTABA TAKUX TPYIII MOIYT CTAHOBUTHCSI OOBEK-
TOM HAITAACHMS cami 1o cebe, BHe 3aBUCHMOCTH OT AevicTBus Hopmsr 6.
Xors BoeHHBIN ycraB KoaymOmm ompeaeAseT rpaskAaHCKUX AMII KAK «TEX,
KTO HE HIPUHMMAET HEMOCPEACTBEHHOTO YYACTMUS B BOCHHBIX ACTCTBUAX
(BHYTpEeHHEM KOHPAUKTE, MEKAVHAPOAHOM KOHPAMKTE)» 116, GOABIIMHCT-
BO YCTABOB M HACTABACHWUI AAIOT OIPEACACHUE I'PAMKAAHCKMUX AUII OT IIPO-
TUBHOTO, «CPaBHMBAI» MX C KOMOATaHTaMW W BOOPY>KEHHBIMU CUAAMU, U
YMaAdYMBAIOT O CTATyCe AMI] M3 COCTAaBAa BOOPYSKEHHBIX OIIIO3MIMOHHBIX

TPYIIL.

Hopma 6. I'paskpaHCKME AMIIa IIOAB3YVIOTCS 32IUUTOM OT HAIIAACHWM,
32 MCKAIOYEHUEM CAYYAEB, KOTAQ M IIOKA OHWM IPUHUMAIOT
HEIIOCPEACTBEHHOE YYACTHME B BOCHHBIX ACTACTBUSIX.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 1, paspea F.

Pesrome

[TpakTnka rocyAapcTB yCTAHABAMBACT 3TY HOPMY B KA4ECTBE HOPMBI OOBIYHO-
IO MEYKAYHAPOAHOTO IIPaBa, MPUMEHSEMON BO BPEMs KaK MESKAYHAPOAHBIX,
TaK Y HEMEKAVHAPOAHBIX BOOPY’KEHHBIX KOH(PAMKTOB. VACITOAB3OBaHME >KM-
BBIX IJUTOB sIBAsIeTCST Tpeamerom Hopmer 97.

Mexcdynapoduvie Boopyxénnvie kondruxmor

Hopma, coraacHO KOTOPOW IPaskKAaHCKUE AMIJA YTPAYMBAIOT 3aIUTY OT Harla-
AEHII, KOTAQ M ITOKA OHWM IPUHWUMAIOT HEITOCPEACTBEHHOE YJacTHe B BOCHHBIX

115Cm., marrpumep, Ilporoxoa I ¢ mompaskamm xk KoHBEHIMM O KOHKPETHBIX BUAAX
obbraroro opyskms, crarbst 3(7)— (11); Ilporokoa III x KonBeHumm o KOHKpeTHBIX
BUAAX OOBIMHOTO OpysKumsl, crarThst 2; OrraBckas kouseHyms, mpeambyaa; Craryr MYC,
cratest 8(2) (e) (1), (i) mn (viii).

116 Colombia, Iustructors’ Manual (cm. T. 11, ta. 1, § 717).
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AeTCTBUSIX, copepskutes B cratbe 51(3) AonoanureapHoro mporoxoaa I, mo
OTHOIIEHMIO K KOTOPOW He OBIAO CA@AAHO HMKaKux oroBopok!l?. Ha Awmmao-
MAaTMYECKONM KOH(epeHUMM, IpUHSBLIEH AOIOAHUTEABHBIE ITPOTOKOABI, Mek-
cMKa 3asBMAQ, 9TO cTaThsa 51 AonoaHmTEAbHOrO TIPOTOKOAA | CTOAD BasKHA, YTO
He AOAKHA «OBITh IIPEAMETOM KaKMX-AMOO OTOBOPOK, IOCKOABKY, B ITPOTWB-
HOM CAy4ae, OHa OYACT HECOBMECTMMA ¢ LeAsIMM U 3apadamn [Iporoxoaa I n
IIOAOPBET ero ocHOBY»!18. Ha ot ke Anmaomarndeckort konpepenymn Bean-
KOGpUTaHus 3a5181AQ, 9TO cTaThst 51(2) MOATBEPSKAAET CYIIECTBYIOIIYIO HOP-
My 0bbIIHOrO MeskayHapoaHoro mpasall®. IMocae parnduranmm Konsernmun o
KOHKPETHBIX BUAAX OOBIYHOTO OpY>Kns BeAnMkoOpmTaHMA 3asdBMAQ, YTO IPasK-
AQHCKME AMLA ITOAB3YVIOTCA 3aIgutorl KOHBEHUMM, «3a MCKAIOUCHWMEM CAYYAEB
M Ha TAKOWM IIEPMUOA, IIOKA OHWU IIPUHMUMAIOT HEIIOCPEACTBEHHOE y4acTHe B BO-
E€HHBIX ACUCTBUIX» 120,

Bo MHOITMX BOEGHHBIX yCTABaX M HACTABACHWSIX IIPEAYCMOTPEHO, YTO TPasK-
AQHCKVe AMIJa He IMOAB3YIOTCS 3aIWUTON OT HAIIAACHWV, KOTAA IPUHWUMAIOT He-
ITIOCPEACTBEHHOE V4YaCTMe B BOCHHBIX AEMCTBIMAX!2l. DTO OmpeAeAcHME II0A-
KperAseTcs: OPUIMAABHBIMIA 3aIBACHUAMM W OTPASKEHHON B OTYETAX IIPAKTHU-
KOM!22, B TOM 4MCA€ IIPAKTMKON TOCYAAPCTB, KOTOPBIE HE SABASIOTCS MAW HE
SIBASIAACH  Ha COOTBETCTBYIOIMIA MOMEHT YYaCTHMUKAMM A OIMOAHUTEABHOTO
mporokoaa [123. Korpa MKKK obpaTtnacs x cropoHam B KOHPAMKTE Ha BAnsK-

17 Aonoarnreasnsiit mpotoxoa 1, crarpa 51(3) (upumara 77 roaocamm mpotus 1 mpu
16 BosaeprKaBIINXCS).

118 Mekemka, 3aspacHne Ha AMIAOMATMIECKOV KOHPEPEHUMM, MPUHSBLIEH AOMOAHMTEAD-
Hble TPOTOKOABL (cm. AxTel Aunmaomarmueckoit xoudpeperymn, T. VI, CDDH/SR .41,
26 mast 1977 r., c. 200).

119 Beankobpuranus, 3assaeHne Ha AUaoMaTnieckoin KOHPEPEHyUM, TPUHSBIIENA AOmoa-
HUTEABHBIC IPOTOKOABL (cm. AKTH Awmmaomarmueckoit Koubeperumn, t. VI,
CDDH/SR.41, 26 mas 1977 r., ¢. 173).

120 United Kingdom, Declaration made upon ratification of the CCW (em. . II, ra. 1, § 757).

121 Cp., Hapmmep, BOEHHBIE yCTaBbl M HacTaBaeHus Ascrpaamm (tam ke, § 762), Bemmma
(Tam ke, § 763), Beankobpuranun (tam ke, § 786), Tepmarmn (tam sxe, § 770), Ao-
MmuHMKaHCKON Pecrrybankn (tam ke, § 767), Mupun (tam ke, § 771), Mupaonesun (tam
xe, § 772), Venanun (tam ke, § 782), Vtaaun (tam ke, § 773), Kamaapr (Tam ke,
§ 764), Kerun (tam sxe, § 774), Koaymbun (tam ke, § 765), Maparackapa (tam sxe,
§ 775), Hurepun (tam sxe, §§ 779—780), Hupepaanaos (tam sxe, §§ 776—777), Ho-
poii eaanamn (tam ske, § 778), CIIA (tam sxe, §§ 787—788), Toro (tam ke, § 784),
Qpanumn (tam ke, § 769), Xopsatun (tam ke, § 766), seunn (tam ke, § 783), Ok-
Bapopa (ram ke, § 768), FOrocaasun (tam ke, § 789) n IOAP (tam ke, § 781).

122 Cpm., marrpumep, npaxtuxy Beabrum (tam ke, § 792) n CIIA (tam ke, §§ 804—806),
a TaloKe OTPAKEHHYIO B OTYéTax mpaktuky Moppanmn (tam ke, § 796), Manaiizun
(tam ke, § 799), Unan (tam sxe, § 793) u CLIA (tam ke, § 807).

125Cm., nampumep, npaxtuxy Beamxobpuranum (tam ke, § 786), Muamn (tam ke,
§ 771), Nupouesun (tam ske, § 772), Kerun (ram sxe, § 774), Manaiisun (tam sxe,
§ 799), Hurepun (tam sxe, § 779), Opangun (tam xe, § 671) n CIHA (Tam sxe,
§§ 787—788 n 804—807).
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Hem Bocroke B okTabpe 1973 1., T.e. A0 mpmHATHSA AOIOAHUTEABHOTO IIPOTO-
Koaa I, ¢ mpocpboil He HAPYIIATh MMMYHUTET TPAKAQHCKMX AMI] OT HAIlaAe-
HUT, 32 MCKAIOYCHMEM CAYYAEB, KOTAQ M IIOKA OHM IIPUHMUMAIOT HEITOCPEACT-
BEHHOE YYACTME B BOCHHBIX ACACTBUSIX, COOTBETCTBYIOIME rocyaaperea (Erm-
ner, M3panap, Mpax n Cupus) cOraacmamuch ato cAeAaTb!24,

Hemexxdynapodnwvie Boopyskénmvie KoHpAUKMDL

Coraacuo crarpe 13(3) Aomoanureaproro mporoxoaa I, rpaskpanckme an-
IJa IIOAB3VIOTCS MMMYHUTETOM OT IPAMBIX HAIlaACHMM, «33 MCKAIOYEHUEM
CAYYaeB ¥ HAa TAKOW IIEPUOA, IIOKA OHM IIPUHMMAIOT HEIIOCPEACTBCHHOE yda-
CTUe B BOGHHBIX ACTCTBUAX»125. Kpome TOro, ara HOpma 3aKpemAeHa B APY-
TMX AOKYMEHTAaX, TaKKe KacalolMUXCSl HEeMEKAYHAPOAHBIX BOOPYSKEHHBIX
KOHPAMKTOB!26,

Hopma, coraacHO KOTOpO¥ TPasKAAHCKME AMIJA He IOAB3YIOTCS 3aIgUTOM OT
HAITAACHWM, KOTA IIPUHUMAIOT HETIOCPEACTBCHHOE YIACTIUE B BOCHHBIX ACTACT-
BUSX, BKAIOYCHA BO MHOTME BOCHHBIE YCTABBI M HACTABACHWMS, KOTOPbIE IIPU-
MEHVAMBI MAM ITPUMEHSIACH BO BPEMsI HEMEXKAYHAPOAHBIX BOOPYKEHHBIX KOH-
dankToBIZ7.

B Aeae 0 cobprtmsx B Aa-Tabrape (Aprentuna) MeskamepmkaHckas Ko-
MMCCHS TIO IIPaBamM YEAOBEKA IIOCTAHOBMAQ, UTO IPAXKAAHCKME ATALIA, ITPUHMU-
Malolue HEMOCPEACTBEHHOe y4acTHe B 0OfX, IO OAMHOYKE WMAM B COCTaBe
TPYIIIBI, TEM CAMBIM CTAHOBATCS 3aKOHHBIMM BOGHHBIMM LJEASIMM, HO AWIIb AO
TeX IIOP, IIOKA OHWM AKTWUBHO YYACTBYIOT B OOEBBIX ACTICTBIMAXKIZS,

[TocKOABKY AMII M3 cOCTaBa BOOPY>KEHHBIX OIIIO3ULMOHHBIX IPYIII MOXKHO
CYUTATD TPAKAAHCKMMI Angamn (cMm. kommentapuii Kk Hopme 5), ata nopma
IPUBOAUT K HEPABHOMY IOAOSKEHWMIO TAKMUX IPYIII M IIPABUTCABCTBEHHBIX BO-
OPY>KEHHBIX CHUA. [IprmeHeHMe 3TOM HOPMBI O3HAYaAO ObI, YTO HANTAACHME Ha
AMI] M3 COCTABA BOOPY>KEHHBIX OIITO3MULMOHHBIX IPYIII 3AKOHHO AMIIb B TO Bpe-
M, «IIOKa OHM aKTWMBHO VYACTBYIOT B OOEBBIX ACVICTBILAX», TOIAA KaK HaIlaAe-

124 Cm. ICRC, The International Committee’s Action in the Middle East (tam ke, § 813).

125 Aonoaunreannsrit mporokoa 11, crates 13(3) (mpunsaTa Ha OCHOBE KOHCEHCyca).

126 Cm., narpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (1. I, ta. 1, § 759); Agreement on the Application of IHL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam ke,
§ 760); Broaserens T'enepasproro Cexperaps OOH or 6 asrycra 1999, pasaea 5.2.

127 Cm., Hamtpumep, BoeHHbIE yeTaBbl 1 HactaBaeHmns Ascrpaann (1. I, ra. 1, § 762), Bernna
(tam ke, § 763), Tepmanmun (ram ke, § 770), Mcnarnmun (tam ke, § 782), Vraaun
(tam ke, § 773), Keann (tam ke, § 774), Koaymbun (tam ke, § 765), Maparackapa
(tam ke, § 775), Hurepun (rtam sxe, § 779), Hupepaanpos (tam sxe, § 776), Toro
(tam ke, § 784), Xopsatun (tam ke, § 766), Oxeasopa (tam ke, § 768), FOrocaasun
(tam ke, § 789) u IOAP (Tam ke, § 781).

128 Inter-American Commission on Human Rights, Case 11.137 (Argentina) (tam ke,

§ 810).
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HME Ha AMI] M3 COCTABA IIPABUTEABCTBCHHBIX BOOPY’KEHHBIX CMA 3AKOHHO B AO-
6oe Bpemst. Takoro HepaBeHcTBa He OBIAO OBI, ecAm OBI AMIJA M3 COCTABA BOOPY-
SKEHHBIX OIIO3UIMOHHDIX ITPYIII AUOO CUMTAATACH OBI, B CBSI3W C MX IIPUHAAACIK-
HOCTBIO K 3TMUM TIPYIIIAM, ITOCTOSIHHO ITPUHMMAIOIUMI HETIOCPEACTBEHHOE y4a-
CTHe B BOCHHBIX ACTACTBUAX, AMOO HE CIUTAAUCH OBl IPASKAAHCKUMI AUIJAMM.
O4eBMAHO, YTO 3AKOHHOCTD HAITAACHMS HA TPASKAAHCKOE AMIIO 3aBUCUT OT
TOTO, YTO MMEHHO SIBASICTCSI HEITOCPEACTBEHHBIM YIACTMEM B BOCHHDIX ACTACTBM-
X, W OT TOTO, KOTAQ HAYMHACTCS M 3aKAHIMBACTCS TAKOE HEIIOCPEACTBEHHOE
yaactre. Kak OObsICHSIEeTCST HMYKE, CMBICA BBIPASKEHWMST «HEITOCPEACTBEHHOE yda-
CTME B BOCHHBIX ACACTBISIX® AO CUX IIOP He ObIA IposicHeH. OAHAKO CACAYET OT-
METWUTb, 9TO KAKOW ObI CMBICA HM IIPUAABAAT ITUM CAOBAM, MMMYHUTET OT Ha-
MMAACHMSI HE O3HAYACT MMMYHMUTETA OT apecTa M CYACOHOTO MPEeCACAOBAHMAS.

Onpedeaerue

Tounoro ompepeseHMsT TEPMUHA «HEIIOCPEACTBCHHOE YJIaCTHUE B BOCHHBIX ACY-
CTBUSIX» He CyljecTByeT. MesKamepmKaHCKas KOMUCCHSI IO IIPaBaM YEAOBEKa
3a51BMAQ, YTO TEPMUH «HEIMOCPEACTBEHHOE YYACTME B BOCHHBIX ACTACTBUASIX>
OOBIYHO MOHMMACTCS KaK «ACVCTBUSA, KOTOPHIC ITO CBOCH IPUPOAE MAU LJCAU
HAITPABACHBI HA IIPUUMHEHMUE PEAABHOTO yiepba AMIHOMY COCTABY MAM MaTe-
PMAABHOV YacTH HempusaTeAs» 129, YTpaTa 3aiguTsl OT HAITAACHUI OYEBUAHA U
HEOCIIOPMMA, KaK ITOKA3bIBAIOT HECKOABKO BOCHHBIX YCTABOB M HACTABACHWMIL,
KOTAQ TPAYKAAHCKOE AMIJO MUCIIOAB3YET OPY’KME WMAM APYITE CPEACTBA AAS CO-
BEPIIEHNMSI AKTOB HACVAMS ITPOTUB AMYHOTO COCTABA MAM MATEPUAABHON YacTU
HEIIPUATEABCKMX CMA30. Ho BO MHOIMX cAyYasIX IpakTMKA MAAO IIOMOTAeT B
TOAKOBAHWUW TEPMMHA «HEITOCPEACTBEHHOE YJaCTMEe B BOCHHBIX ACTACTBUASIX,
HAITPUMED, YTBEPIKAASL, YTO HEIIOCPEACTBEHHOE YYACTUE AOASKHO OIJEHMBATHCS
B KOKAOM KOHKPETHOM CAYYae OTACABHO, MAW IIPOCTO IIOBTOPSIST obIjee Impa-
BUAO, 9TO HEIOCPEACTBEHHOE V4ACTHE B BOCHHBIX ACHCTBMUSIX ITPUBOAUT K YT-
pare IPasKAAHCKUMM AMLAMM IIpaBa HA 3a10uUTy OT HamapzeHuitl3l. BoeHnsre

129 Inter-American Commission on Human Rights, Third report on human rights in
Colombia (Tam xe, § 811).

130 Cm., Hanpumep, BoeHHbIE yeTasbl 1 HacTaBaeHMs Ascrpasnn (tam ke, § 820), Beabrun
(tam ke, § 821), Miapmn (tam ke, § 824), Hupepaanpos (tam ke, § 825), Canpsapopa
(ram ke, § 823), CILIA (tam ke, §§ 827 u 830), Oxsapopa (tam ke, § 822) n
[Orocaaun (Tam sxe, § 831).

131 Cm., nanpumep, JKenepckme KOHBEHUM, 061gast CTaThs 3; AOMOAHUTEABHBIN TTPOTOKOA I,
cratbt 51(3) (umpumara 77 rosocamm mporms 1 mpm 16 Bosaepskasummxcs);
Aonoarntessasin nporokoa I, crares 13(3) (upueATa Ha OCHOBE KOHCEHCYCA);
Memorandum of Understanding on the Application of IHL between Croatia and SFRY,
para. 6 (. I, ta. 1, § 759); Agreement on the Application of IHL between the Parties
to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam ke, § 760); Bioaserens
['enepansroro Cexperapst OOH or 6 asrycra 1999, pasaen 5.2. (r. II, ra. 1, § 761);
mpaxtuky Ascrpasnn (. II, ra. 1, § 762), Beasrun (tam sxe, § 792), Bernna (tam ke,
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yerappl 1 Hactapaenna CIHIA n DKrBapopa AQIOT HECKOABKO IIPUMEPOB AEMCT-
B, COCTABASIFOINVX HEIIOCPEACTBEHHOE YUIACTHE B BOCHHBIX ACTACTBMSX, TAKMX
KaK MCIIOAHEHWUE POAM OXPAHHWUKOB, PA3BEAUYMKOB MAM KAPAYABHBIX B MHTEpE-
cax BOOPYKEHHBIX cnal32, B Oruére o mpaxkTnke Quanmmms Taxske mpesycma-
TPUBAETCS, UTO TPASKAAHCKUE AUIJA, ACHUCTBYIOIJNE B KAUeCTBE IITITMOHOB, CBA3-
HBIX VAWM KapPAayABHBIX, YTPAUMBAIOT ITPABO HA 3aIJWUTY OT HAIAACHWMI!33,

B poxaaae o mpasax yerosexka B Koaymbun MeskamepuKaHCKasS KOMUCCHUSI
IO ITPaBaM YEAOBEKA ITOIBITAAACh ITPOBECTU PA3AUUME MEKAY «HEIMOCPEACT-
BEHHDBIM» ¥ «OIIOCPEAOBAHHBIM» YUACTMEM B BOEHHBIX AETCTBUSIX:

[paskpaHCKME AMLA, ACVICTBMS KOTOPBIX AMIIb IIOAACPSKMBAIOT BOCHHBIE YCUAMS He-
HPUATEAS] MAU KOTOPBIE TOABKO OIIOCPEAOBAHHO YYACTBYIOT B BOCHHBIX ACVCTBUSX, HE
MOTYT AMIIb HA 3TOM OCHOBAaHMWU CYUTATHCSI KOMOATAHTAMM. DTO IPOUCXOAMUT IIOTO-
MY, 4TO OIIOCPEAOBAHHOE YYaCTHUE, HAIIPUMED, IIPOAASKA TOBAPOB OAHOM MAM HECKOAb-
KM BOOPY>KEHHBIM CTOPOHAM, BBIPAYKCHME COYYBCTBUSI ACAY OAHOVL M3 CTOPOH WAW,
e1y€ OUCBMAHE, OE3ACTICTBIE TP HEOOXOAMMOCTH MIPEAOTBPATUTH BTOPIKEHUE OAHOM
M3 BOOPY’KEHHBIX CTOPOH, HE CBSI3AHO C aKTAMWU HACUAMS, KOTOPbHIE IPEAOCTABASIA
ObI HEIOCPEACTBEHHYIO YIPO3y MAW IPUIMHUAM ObI PearbHBIN yIgepd HempusTeAb-
cKoVl cTopoHel34,

MBICAD O PasAMYMU MEKAY HEIIOCPEACTBEHHBIM 7 OIIOCPEAOBAHHBIM ydac-
THEM B BOCHHBIX ACTICTBMSIX paHee passuBasach CIICIMAABHBIM IIPEACTABUTE-
aem Kommneenn mo mpasam geaosexa OOH B CaasBasopel?s. OpHAKO O4eBUA-
HO, 9TO MEKAYHAPOAHOE IIPABO HE 3alIPelaeT IOCYAAPCTBAM IIPUHMUMATH 3a-
KOHOAATEABHbIE aKTHI, KOTOPBIE OOBSBASIOT HAKA3YEMBIM ITPABOHAPYIICHVUEM
y4acTue, HEIIOCPEACTBEHHOE MAM OIIOCPEAOBAHHOE, AIOOOrO AMIJA B BOCHHBIX
AETACTBUSIX.

§ 763), Beauxobpurammmn (tam sxe, §§ 757 u 786), Tepmanmn (tam sxe, § 770),
Aomunmkanckon Pecrrybanxn (tam ke, § 767), Muamn (tam ke, § 771), Mupaonesun
(Tam ke, § 772), Vopaaumn (tam ke, § 796), Menanun (tam ke, § 782), Mraaun
(tam ke, § 773), Kanapaor (tam ke, § 764), Kenun (ram ke, § 774), Koaymbun (ram
ke, § 765), Maparackapa (tam ke, § 775), Manaitsun (tam ke, § 799), Hupepaanaon
(tam ke, § 776), Hopont 3eaanann (tam sxe, § 778), CILIA (rtam ke, §§ 787—788 n
804—3806), Toro (tam ke, § 784), Oparngun (tam sxe, § 769), Xopsatun (Tam ke,
§ 766), lseymnn (Tam ke, § 783), Dxsasopa (tam ke, § 768), IOrocaasun (Tam ske,
§ 789); Inter-American Commission on Human Rights, Case 11.137 (Argentina)
(tam ke, § 810).

132 Ecuador, Naval Manual (tam sxe, § 822); United States, Naval Handbook (ram sxe,
§ 829).

133 Report on the Practice of the Philippines (tam sxe, § 849).

134 Inter-American Commission on Human Rights, Third report on human rights in
Colombia (ram sxe, § 811).

135UN Commission on Human Rights, Special Representative on the Situation of Human
Rights in El Salvador, Final Report, UN Doc. E/CN.4/1985/18, 1 February 1985, § 140.
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Ot4€T 0 mpaxkTuKe PyaHABI IIPOBOAMUT PA3AMUUME MESKAY ACHCTBUSIMM, KO-
TOpBIE COCTABASIOT HEMOCPEACTBEHHOE Y4acTHe B MESKAVHAPOAHBIX M HEMEIK-
AYHAPOAHBIX BOOPY>KEHHBIX KOHPAMKTAX, M MCKAIOYAET MATEPUAABHO-TEXHM-
YeCKYIO MOAACPKKY BO BPEMS HEMESKAVHAPOAHBIX BOOPYSKEHHBIX KOHPAUKTOB
M3 9MCAA ACTACTBUI, COCTABASIIOIIUX HeIocpeAcTBeHHOe ydactie. Cyasl 1o OT-
BeTaM OPUIIEPOB PYAHAMICKON APMMIM Ha BOIIPOCHI AHKETHI, YIIOMUHAIOIEM-
Cs B OTYETE, HEBOOPY>KEHHBIE IPASKAAHCKUE AMIIA, CACAVIOIJUE 32 CBOMMM BO-
OPY’KEHHBIMM CHAAMU BO BPEMS MEKAYHAPOAHOTO BOOPY>KEHHOTO KOHPAMK-
Ta, YTOOBI CHAOKATD MX ITPOAOBOABCTBUEM, TPAHCIIOPTOM, OOCIIPUIIACAMI AT
IepeAaBaTh COOOIJEHWS, YTPaYmMBaIOT CTATyC TIPasKAaHCKUX anl. OAHAaKO B
CAy4a€ HEMEKAYHAPOAHOTO BOOPY>KEHHOTO KOHPAMKTA HEBOOPY’KEHHBIE
TPasKAAHCKME AMIA, COTPYAHMYAIONUE C OAHOV M3 CTOPOH B KOHQAMKTE, BCe-
TAQ OCTAIOTCS TPAKAAHCKUMI Anami. COrAaCHO OTYETY, 3TO PasAMdme OIpaB-
AAHO TeM, Y4TO BO BpeMs BHYTPEHHETO BOOPY’KEHHOIO KOHQPAMKTA IPASKAAH-
CKMe AMLa BBIHYSKACHBI COTPYAHMYATH C TOW CTOPOHOW, BO BAACTU KOTOPOW
OHM HAXOASITCS136,

Bp1a0 OBI, OAHAKO, CIIPABEAAMBO CACAATH BBIBOA, UTO, IIOMMUMO HECKOABKMX
IIPUBEACHHBIX BBIIIIE HEOCHOPWUMEIX IIPUMEPOB, B 4ACTHOCTM, MCIIOAB3OBAHMS
OPY>KMST UAU APYTUX CPEACTB AASI COBEPLICHWSI AKTOB HACUAWS ITPOTUB AMUIHO-
TO COCTABA MAM MATEPUAABHOWM 4aCTW HEIPUATEABCKMUX CMA, B IIPAKTHUKE TOCY-
AAPCTB HET YETKOTO M E€AMHOTO OIPEACACHWS HEIOCPEACTBEHHOTO y4acTus B
BOEHHBIX AEMCTBUAXI37,

HecKkoABKO BOEHHBIX YCTAaBOB ¥ HACTABACHMI IIPEAYCMATPUBAIOT, YTO
IPayKAAHCKME AMIJA, paboTaroigue Ha BOCHHBIX OOBEKTaX, HAIIPUMEp, Ha BO-
©HHOM 3aBOAE, He IIPMHMUMAIOT HEIIOCPEACTBEHHOIO YYaCTMS B BOCHHBIX ACH-
CTBMSIX, HO AOASKHBI VYMUTBIBATD OITACHOCTD, CBA3AHHYIO C HAIIAACHWEM Ha 3TOT
BOCHHBIV 00BeKT!38. PaneHns nan rmbeAb TAKMX IPAyKAAHCKUX AWML} CIUTAIOT-
cs ITOOOYHBIM YIZepOOM IIPM HAIAACHWM HA 3aKOHHYIO LIeAb, KOTOPBIM AOA-
SKEH OBITh CBEACH K MMHUMYMY IIyTEM IIPUHITHSI BCEX BO3MOJKHBIX Mep ITpe-
AOCTOPO>KHOCTM ITpM BBIOOPE CPEACTB M METOAOB, HAITPUMEP, IyTEM BBIOOpa
HOuM B KadecrBe Bpemenn Hamapserus (cm. Hopmy 17). Teopus o tom, uro
TaKVe AMIJA AOAPKHBI CIMTATHCS KBA3M-KOMOATAaHTAMM, KOTOPBIE MOIYT CTAHO-
BUTBCS OOBEKTOM HAIIAACHWS, He HAXOAUT ITOAACPSKKM B COBPEMEHHOV ITpaK-
TUKE TOCYAQPCTB.

136 Report on the Practice of Rwanda (tam sxe, § 850).

137 MKKK cTpeMmTest TIPOSICHUTD 3HAYEHUE MOHTUSI «HETOCPEACTBEHHOE YYACTHUE B BOSHHDIX
AEVICTBUSIX> € HOMOIUBIO CO3bIBA PSIAA COBELJAHMIA IKCIIEPTOB, KOTopble Hasaanch B 2003 .

138 Cm., Harrpumep, BoeHHble yerabl U HacTapaeHust Ascrpaamn (1. 11, ra. 1, § 635), Berrpun
(tam sxe, § 641), Fepmarmn (tam ke, § 640), Menarmmm (tam ke, §§ 645—646), Kanapst
(tam ke, § 636), Koaymbum (ram sxe, § 637), Maparackapa (tam ske, § 642),
Hupaepaaraos (tam sxe, § 643), Hosoit 3eaanamn (tam xe, § 644), CIIA (ram ke,
§ 648), Xopsarun (tam sxe, § 638), Lleerigapun (Tam ke, § 647) 1 Orsapopa (Tam ke,
§ 639).
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Commenus OMHOCUMEALHO cmamyca Auya

Borrpoc o ToM, Kak KaaccMPUUMPOBATH AUIJO B CAYYAE COMHEHMI, BEChMa CAO-
SKeH. B OTHOIIeHMM MEYKAYHAPOAHBIX BOOPYSKEHHBIX KOHPAMKTOB AOIOAHUTEAD-
HBIV1 TIPOTOKOA | CTPEMUTCS PEIUTD 3TOT BOITPOC, IIPEAYCMATPUBA, YTO «B CAY-
9ae COMHEHMS OTHOCUTEABHO TOTO, SIBASICTCSI AM KAKOE-AMOO AMIJO TPAasKAAHCKUM
AMIJOM, OHO CYMUTAETCSI IPASKAAHCKMUM Antiom» 139, Hexkoropsre rocyaapcTsa BRAIO-
9VAY 3Ty HOPMY B CBOM BOCHHBIE YCTaBBI 1 HacTaBAeHMs!0. Apyrue caerasn oro-
BOPKM B OTHOLIEHWM TOTO, KaK IIO-Pa3HOMY BOCHHbIE IIOHMMAIOT CTPOTOE TOA-
KOBaHME TAKOM HOPMBI. B yacTHOCTH, ITpn patndmraymm AOIIOAHUTEABHOTO IIPO-
toxoaa | BeankoOpurarms n QpaHyms 3asBMAK, 9TO B MX MOHMMAHWUM ITO IIPEA-
HOAOSKEHME He MMEET IPUOPUTeTa Iepes OOS3aHHOCTBIO KOMAHAMPOB obecrre-
anBaTh 6E30IACHOCTD ITOAYMHEHHBIX MM BOVICK MAM COXPAHSTH WX BOCHHYIO ITO-
3UIMIO B COOTBETCTBUM C APYITVMI TIOAOSKEHMAMNU AOIIOAHUTEABHOTO IIPOTOKOAQ
[141. B PyroBoacTBe Aast BoeHHO-MOpckmx cna CLIA mpepycmorpero:

Borpoc 0 HEOCPEACTBEHHOM Y4aCTUM B BOCHHBIX ACVICTBUAX AOAYKEH PEIIAThCS B KayK-
AOM KOHKPETHOM CAYYa€ OTAEABHO. B ITOAEBBIX YCAOBMAX KOMOATAHTBI AOAYKHBI AOOPO-
COBECTHO OIPEACAUTD, MOYKHO MAW HEAb3SI COBEPIINUTD ITPEAHAMEPEHHOE HAIAACHNUE HA
KOHKPETHOE TPayKAAHCKOE AMIO, HA OCHOBAHMM IIOBEACHM:, MECTOHAXOMKACHMS W
OAESKABL 9TOTO AMILIA, 4 TAKJKE APYION MMEIOLJENiCsl Ha 9TOT MOMEHT mupopmanmml42,

B cBere BBIIIECKA3aHHOTO CIIPABEAAMBO CAEAATh BBIBOA, UTO B CAyYae CO-
MHEHWS HeOOXOAMMO TIJATEABHO OLICHWUTD, C YYETOM YCAOBWMIL W OTPaHUICHW,
HAAATAeMBIX KOHKPETHOWM CUTyalWel, AOCTATOYHO AWM IIPWU3HAKOB, KOTOPBIE
MOIYT CTATh OCHOBAHMEM AA HamapeHwd. Heapssa aBTomarmdyeckyn HamaaaTth
Ha AIODOTO, KTO Ka>KeTCsl IOAO3PUTEABHBIM.

B cayyae HEeMESKAYHAPOAHBIX BOOPY’KEHHBIX KOHQPAMKTOB BOIIPOC COMHE-
HUJ IIOYTW He PACCMATPUBAACA B IIPAKTUKE TOCYAAPCTB, XOTA U OBIAO ObI sKe-
AATEABHO MMETD YETKYIO HOPMY Ha ITOT CYET, IIOCKOABKY OHA YCMAMAA ObI 3a-
IJUTY TPA’KAAHCKOTO HaceAeHMs OT HaraaeHuit. C 3TOV TOUKM 3peHwus, BO Bpe-
M HEeMESKAVHAPOAHBIX BOOPY>KEHHBIX KOH(PAMKTOB ObIA ObI OIIPaBAAH TaKOW
K€ B3BEIIEHHBIN ITOAXOA, KaK OIVCAHHBIV BBIIIE AAS MEKAYHAPOAHBIX BOOPY-
SKEHHBIX KOHPAMUKTOB.

139 Aomoarmreapnsit mporoxoa I, crates 50(1) (mpuHsTa Ha OCHOBE KOHCEHCYCA).

140 Cm., Harrpumep, BoeHHbIe yeTapsl 1 HactasaeHnst Ascrpaann (1. 11 1a. 1, § 894), Aprentuss
(tam xe, § 893), Berrpun (tam sxe, § 900), Mermanmn (tam ke, § 905), Kamepyra (tam
ke, § 895), Kanaapt (tam ke, § 896), Kemmn (tam sxe, § 901), Koaymbun (ram ke,
§ 897), Manarackapa (tam sxe, § 902), Hupaepaaraor (ram ske, § 903), Xopsatun (tam ske,
§ 898), lIseygmn (tam ke, § 906), FOrocaasun (tam ke, § 908) m FOAP (tam ke, § 904).

141 UK, Declarations and reservations made upon ratification of Additional Protocol I
(tam ke, § 889); France, Declarations and reservations made upon ratification of
Additional Protocol I (ram ke, § 888).

142 United States, Naval Handbook (tam ke, § 830).
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I'AABA 2

PASAMYMNE MEKAY T'PASKAAHCKMMMA
OBBEKTAMM 11 BOEHHBIMIM OBbEKTAMM

Hopma 7. Croponsl, HaxoAstgnecss B KOHPAUKTE, AOASKHBI B A¥00O€
BpeMs IIPOBOAMTH PA3AMUME MEKAY IPASKAAHCKUMU OOBEKTAMU

¥ BOEHHBIMM OOBeKkTamyn. HamapeHwsa Moryr ObITh HaIIpaBAEHBI
AMILIB IIPOTUB BOEHHBIX 00bekToB. HamapeHnss He MOryT OBITH
HaITpaBA€HBI IIPOTUB IPASKAAHCKUX OOBEKTOB.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 2, paspea A.

Pesrome

[TpakTiKa TOCYyAAPCTB YCTAHABAMBAET Ty HOPMY B KA4eCTBE HOPMBI OOBIIHO-
IO MEKAYHAPOAHOTO IIPaBa, IIPUMEHIEMON BO BPeMs KaK MEKAVHAPOAHBIX,
TaK 1 HEMEKAVHAPOAHBIX BOOPY>KEHHBIX KOHPAUKTOB. Tpr KOMIIOHEHTA 3TOV
HOPMBI CBSI3aHBI MEXKAY CO0OV, M IMPAKTMUKA, KACAIOLIASCS KASKAOTO M3 HUX,
MOAKPETIASIET 1 ABA APYIMX. Perpeccasmn IpOTUB IPAsKAAHCKUX OOBEKTOB CO
CTOPOHBI BOIOIOIGMX OOCYKAQIOTCS B raaBe 41.

Mexdynapodnvie Boopyxénnvie kondruxmor

Orta HOpMa Kopndmumposana B craThax 48 m 52(2) AomoaHMTEABHOTO TIPO-
TOKOAA I, B OTHOIIIEHMM KOTOPBIX HE OBIAO CAEAAHO HMKaKux orosopok!. Ha
AnmnaomaTnaeckoit KOHPepeHIUM, IPUHABIIEN AOMOAHUTEABHbIE IIPOTOKOABL,
Mexeura 3asBuaa, 9To cTtaths 52 AOMOAHUTEABHOTO MPOTOKOAA | CTOAD Bask-
Ha, 4TO OHA HE AOASKHA «OBITH ITPEAMETOM KAKMX-AMOO OTOBOPOK, IOCKOABKY,
B IIPOTMBHOM CAy4ae, OHA OYAET HeCOBMEeCTMMA C LeAsIMmM U 3apadamu [Tpo-
TOKOAA | 1 ITOAOPBET ero ocHOBY»2. 3alrpelrjeHne HallaACHWUI Ha TPASKAAHCKME
00BpexTsl TaksKe 3axkperneHo B ITporoxoae I ¢ mompaskamn n ITporoxoae 111
Kk KoHBeHIMM O KOHKPETHBIX BMAAX ObBIMHOTO opyskma’. Kpome Toro, coraac-

1 Aonoanureapnsiii mpotokoa I, cratbs 48 (mpumaATa Ha OCHOBE KOHCEHCYCA) W CTATbhs
52(2) (mpumsita 79 roaocamm pu 7 BO3AEPSKABIIUXCSA ).

2 Mekcuka, 3asBreHME Ha AMITAOMATMIECKOV KOH(EPEHLMM, TPUHSBIIEN AOTOAHUTEAD-
Hble TPOTOKOABL (cm. AxTer Aumaomarmieckoit xoudepergmn, T. VI, CDDH/SR .41,
26 mast 1977 r., c. 200).

3 TIlporokoa II ¢ monpaskamm k KoHBEHUMM O KOHKPETHBIX BUAAX OGBIYHOTO OPY KM,
crarest 3(7); Ilporokoa III k KoHBeHMmM 0 KOHKPETHBIX BMAAX OOBIYHOTO OPYSKMSL,
cratea 2(1).
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HO CraryTy MesKAYHAPOAHOTO YTOAOBHOTO CYAQ, «VMBIIIACHHBIC HAIAACHNMS HA
TPAKAAHCKME OOBEKTHI, T.e. OOBEKTHI, KOTOPBIC HE SIBASIIOTCS BOCHHBIMU Ije-
ASIMW»>, COCTABASIIOT BOCHHOE ITPECTYIIACHUE B MEKAYHAPOAHDBIX BOOPY>KEHHBIX
KOHpAMKTAXA,

O0s13aTEABCTBO ITPOBOAUTD PA3AMUUE MEKAY TPASKAAHCKUMM Y BOCHHBI-
MM OOBeKTamMM M 3aIlpeljeHne HallaA€HWI Ha TPasKAAHCKME OOBEKTHI CO-
AEP>KATCSI BO MHOIMX BOEHHBIX ycTaBax m HacrasaeHwsxd. [lIBesckoe Pyxo-
soactso 1o MITI ompepeasier IPMHUUIT IPOBEACHNMS PA3AMUNS, IIPEAYCMO-
TPeHHBIN B cTaThe 48 AOMOAHUTEABHOTO IIPOTOKOAA [, KAK HOPMY OOBIYHO-
IO MEKAYHAPOAHOTO IIpaBa‘. MHOIMe rocyAapeTBa IPUHSIAM 3aKOHOAATEAB-
HBIE aKTbI, OOBIBASIOIJUE IIPECTYIIACHMEM HAMAACHWUE Ha TPASKAAHCKUE
OOBEKTBI BO Bpems BOOPY>K€HHOro KoHdamkTa’. Kpome Toro, cyugecrsyer
MHOTO OQMUMAABHBIX 3asBACHUM, KOTOPbIE ONMMPAIOTCS HA 3Ty HOpmyS. Ta-
KOBa, B TOM YMCAE, U IPAKTUKA OCYAAPCTB, KOTOPHIE HE SIBASIFOTCS MAW HE
SIBASIAMCH Ha COOTBETCTBYIOIIWMI MOMEHT YYACTHUKAMU AOIIOAHUTEABHOTO
porokoaa [9.

4 Craryr MYC, crarpsa 8(2) (b) (ii).

5 Cm., HaIpuMep, BOGHHBIE YCTaBBl M HacTaBAeHust Ascrpasnn, Aprentums, Beabrnn, Be-
unHa, Benrpun, epmanmn, Uspanas, Menaann, Kamepyna, Kanaasr, Hurepun, Hupep-
aaupos, Hosoit 3eaanamn, CHIA, Toro, Ouannmmn, Opanymn, Xopsatun, [eerigapun n
Meegun (1. II, ta. 2, § 7), Muponesun (ram ke, § 8), Ilsegun (tam ke, § 9), As-
crpaann, Aprerrnust, beasrnn, Bernma, Beamkobpuranmn, lepmarun, Mcmanmn, Mra-
amn, Kamepyna, Kanappr, Kerann, Koaymbun, Amnsana, Maparackapa, Hurepun, Hupep-
aaspoB, Hopoit 3eranann, Coeanuénusix Iraros Amepukn, Toro, panumn, Xopsarmn,
OxBsapopa, FOrocaasun n FOAP (tam ke, § 115), Aprenussr (tam sxe, § 116) n CILLIA
(Tam ke, § 117).

6 Sweden, IHL Manual (tam sxe, § 9).

7 CMm., HanpumeP, 3aKOHOAATeAbcTBO ABcrpasnn (tam ke, § 119), Asepbaitaskana (Tam ke,
§ 120), Beamxobpuranmm (tam sxe, § 140), Berrpum (tam sxe, § 129), I'epmanun
(tamske, § 128), I'pysun (tam sxe, § 127), Mpaasamn (tam ske, § 130), Mcmanmun
(tam ke, § 138), Uraann (tam xe, § 131), Memena (tam ke, § 141), Kamapsr (tam xe,
§ 122), Konro (ram ske, § 123), Maan (ram ke, § 132), Huaepaanpos (ram ke, § 133),
Hogont 3eaanpmn (tam ke, § 134), Hopeernun (tam sxe, § 136), CaoBakun (Tam ke,
§137), Xopsarun (tam ke, § 124) u Ocrormn (tam ke, § 126); cm. TaksKe IPOEKTHI
3akoHOB Aprerrnssl (ram ke, § 118), Bypyran (tam ke, § 121), Hukaparya (tam ke,
§ 135), CaabBagopa (ram ke, § 125), Tpunmnpasa u Tobaro (tam sxe, § 139).

8 Cwm., Harrpumep, sasBaenms Beanxobpurammm (tam sxe, §§ 158—159), Ernnra (Tam ke,
§ 146), EC u rocyaapers-usenos, CCCP u CHIA (tam ske, § 147), Mpaxa (Tam ske,
§ 150), Upana (tam e, § 149), Mexcuxn (tam sxe, § 151), Mosambuka (Ttam ke,
§ 152), Obbepnuénnpix Apabekmux Dmupator (tam ke, § 157), Caoserun (Tam sKe,
§ 155), CIIA (rtam ke, §§ 160—163), Opanuun (tam ke, § 148), Xopsatun (tam ke,
§ 145) u Wseynn (tam ke, § 156).

9 Cwm., mpaxktuky, Beanxobpurammn (tam sxe, §§ 115 n 158—159), Erunra (tam sKke,
§ 146), Muponesun (tam ke, § 8), Mpaxa (tam sxe, § 150), Mpana (tam xe, § 149),
Kennn (ram sxe, § 115), CIHA (tam ke, §§ 7, 115, 117 u 160—163) n Opanyun
(tam ke, §§ 7, 115 u 148).
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B cBOMX BBICTYIACHMAX ITepep MeSKAVHAPOAHBIM CYAOM B ACA€ O SIACPHOM
OPY>KUM MHOIME TOCYAAPCTBA CCBIAAAMCh Ha IIPMHLWII IIPOBEACHWS PasAMdmsI
MEJKAY TPasKAQHCKMMM ¥ BOEHHBIMM ObbeKkTamulO. B KoHcyabTaTMBHOM 3a-
KAIOUCHMM IO ACAY O sIAepHOM Opyskmiu Cyp 3aKAIOUMA, 9TO IPUHLIMUIT IIPOBE-
ACHVASI PA3AVYUMST SIBASIETCSI OAHVM M3 «TAABHBIX IIPUHIJUIIOR» MEKAYHAPOAHO-
IO TYMAHWUTAPHOTO IIPABA M OAHWUM M3 «HE3bIOAEMBIX IIPMHLIMUIIOB MESKAYHA-
POAHOTO O6BIMHOTO ITpasax!l.

Korpa MKKK obpatnacs k cropoHam B koHpauxTe Ha bamskaem Bocroke
B okTsibpe 1973 1., T.e. A0 mpmHATHMA AONOAHUTEABHOTO IpoTOKOA I, €
IIPOCh0OOTL CODAIOAATD ITPOBEACHWME PA3BAMUUSI MEKAY I'PASKAAHCKUMU U BOCH-
HbIMI 0ObeKTamu, coorsercrsyiomue rocyaapersa (Ermner, Mapanas, Mpax n
Cupust) COTAACHMAUCH TO CACAATDH!Z,

HemexdyrapoOnvie Goopyxénrovie KoHDAUKMDL

Pasamume MESKAY TPASKAAHCKMUMI OOBEKTAMM 7 BOCHHBIMU OOBEKTAMU OBIAO
BKAIOYEHO B IIPOEKT AOIOAHUTEABHOrO IMpOTOKOAa II, HO OBIAO BBIIYVIgEHO B
ITOCACAHWMI MOMEHT B PaMKax Mep, HAIIPaBACHHBIX Ha YIIPOIJeHMe TeKcTald,
B pesyapraTe, B AOMOAHMTEABHOM IPOTOKOAE Il He COAEPSKMTCS HWM ITOT
IIPMHLMII, HY 3allpeljeHne HallaACHWI Ha IPasKAAHCKMe OOBEeKTHI, XOTs Cyle-
CTByeT MHEHMe, YyTo KoHyenyms obuyeit sammrsl B cratbe 13(1) Aomoanmn-
TeABHOTO IpoTOKOAa Il pocTaToyHO HmIMpOKa M BKAIOYaeT ero B cebsl4, Opna-
KO 3aIIpeljeHne HAlaACHNUI Ha TPAsKAAHCKME OOBEKTHI BKAIOYCHO B DoAee Imo-
3AHEE AOTOBOPHOE ITPABO, IIPUMEHMMOE BO BPEeMs HEMEKAYHAPOAHBIX BOOPY-
SKEHHBIX KOHQAMKTOB, a MMeHHO, B [Iporoxoa II ¢ mompaskamn k Konsen-
UM O KOHKPETHBIX BUAAX OOBIMHOTO OPYKuslS. DTO 3aImpeljeHne TakyKe co-
aeprkurcs B Iporokoae I k' KoHBeHIIMM O KOHKPETHBIX BMAAX OOBIYHOTO
OPY>KWUSl, KOTOPBIM CTAA IIPUMEHATBCSA K HEMEKAYHAPOAHBIM BOOPYSKEHHBIM
KOH(AMKTAM B COOTBETCTBUM C IIOIPABKOM K craThe 1 KoHBeHImMM, mpuHATOM
Ha ocHose KouceHcyca B 2001 r.16 Kpome rtoro, Bropon mporokoa x Konsen-
UM O 3aIJUTe KYABTYPHBIX IJ€HHOCTEM MCIIOAB3YeT IIPUHIIMIT ITPOBEACHNS Pas-

10 Cm. percTymIA€HMS Tepes MEKAYHADOAHBIM CYAOM B AEA€ O SAEPHOM OPY’KHUU
Beanxobpuranun (tam sxe, § 32), Erunra (tam ke, § 16), Mpana (tam sxe, § 23),
Iseyun (tam ke, § 156) n Sdnonun (tam xe, § 25).

11 KoHCyAbTATUMBHOE 3aKAIOYEHUE O sIA€pHOM opyskun, §§ 78—79.

12 Cm. ICRC, The International Committee’s Action in the Middle East (r. II, ra. 2, § 102).

13 TTpoexr Aonoanmteaproro mporokoaa II, npeacrapaennsiit MKKK na Aunaomarmnueckoit
KoHpEpeHYMM, IPUHSABLIEH AOIOAHMTEABHBIE IPOTOKOABL, cTaThst 24(1) (ram ke, § 2).

14 Michael Bothe, Karl Josef Partsch, Waldemar A. Solf (eds.), New Rules for Victims of
Armed Conflicts, Martinus Nijhoff, The Hague, 1982, p. 677.

15 TIporoxoa Il ¢ mompaskamn k KoHBEHIMM O KOHKPETHBIX BUAAX OBBIYHOTO OPYsKMS,
crates 3(7).

16 TIporoxoa III k KoHBeHUyMM 0 KOHKPeTHBIX Braax oObMHOrO opyskws, cratsa 2(1).
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AU ME@KAY TPASKAAHCKUMM M BOCHHBIMU OOBEKTAMM B KAYECTBE OCHOBBI
AASL 3aIQUTBI KYABTYPHBIX LJEHHOCTEW BO BpPEeMs HEMESKAVHAPOAHBIX BOOPY-
SKEHHBIX KOHQPAMKTOB!?.

CraTyT Me>KAYHapPOAHOTO YTOAOBHOTO CYAAQ IPSIMO HE HA3bIBACT HAIIaAC-
HUS HAa TPasKAAHCKME OOBEKTHI BOCHHBIM IIPECTYIACHWMEM BO BPems HeMEK-
AYHAPOAHBIX BOOPY>KEHHBIX KOHPAMKTOB. OAHAKO OH BKAIOYAET B YMCAO BOEH-
HBIX IIPECTYIIACHWUV YHUYTOSKEHWME MMYIJECTBA HEIIPUATEAS, 32 UCKAIOUCHUEM
CAYyYaEB, KOTAQ TaKOE YHMUTOKEHWME WMAM 3aXBAT «HACTOSTEABHO AMKTYIOTCS
obcrosTeapcTBAMM KOHPAUKTa» 18, CAeAOBATEABHO, HAINAACHWME HAa TPasKAAH-
CKMI1 OOBEKT SABAFETCS BOHHBIM ITpecTynaeHuem 1o CraryTy, Tak Kak TaKkoe
HAITaACHMEe He AMKTYETCSI HACTOSITEABHO OOCTOSITEABCTBAMM KOHMAMKTA. VHUI-
TOSKEHME MMYIIECTBA SIBAETCS IIpeameTom HOpmsl 50, 1 ycTaHaBAMBAIOLJas
HOpMy 50 IIPAKTUKA TAKIKE CAYIKUT AOKA3aTEABCTBOM CYIJECTBOBAHMS AAHHOMN
HOpMBI. Taxske cymgectBeHHO, 4To CTaTyT OIpeAeAsieT KaK BOGHHOE ITPeCTyII-
ACHVE HaHEeCeHMe YAAPOB BO BPeMs HEMEXKAYHAPOAHOIO BOOPY’KEHHOIO KOH-
$AMKTa 1O OOBEKTAM, MaTEpHUaAaM, TIOAPA3ACACHWSIM VAW TPAHCIIOPTHBIM
CPEACTBAM, 33ACVICTBOBAHHBIM B OKA3aHMWM TYMAHUTAPHOW IOMOIU VAU B
MWVCCHUU IO HMOAAEPSKAaHUIO MUPA, ITOKA TaKue OOBEKTHI «MMEIOT IIPaBO Ha 3a-
IDUTY, KOTOPOW IOAB3YIOTCS ... TPASKAAHCKME OOBEKTHI IO MESKAVHAPOAHOMY
IPaBy BOOPY>KEHHBIX KOHPAMKTOR» 19,

Kpome Toro, 3ampenjenne HallaA€HMI Ha IPayKAAHCKME OOBEKTHI BKAIOUE-
HO B APYIME AOKYMEHTHI, TAK)KE KaCAIOIJMUECs] HEeMEKAYHAPOAHBIX BOOPYIKEH-
HBIX KOHQPAUKTOBZ,

O06513aTEABCTBO ITPOBOAUTD PA3AMIMUE MEIKAY TPASKAAHCKUMM Y BOCHHDI-
MM OOBEKTAMU U 3aITpeIJeHNne HATAACHUI Ha IPasKAAHCKUE OOBEKTBI COACP-
SKaTCSl B BOGHHBIX YCTaBaX W HACTABACHWMAX, KOTOPBIE IIPUMEHUMBI UAU ITPU-
MEHSIATICH BO BPEMsI HEMEKAYHAPOAHBIX BOOPYKEHHBIX KOHPAUKTOB2!, MHO-
IMe TOCYAAPCTBA IIPUHIAN 3aKOHOAATEABHBIC aKTBbI, OODBABASIONINME IIPECTYII-
A€HUEM HaIlaACHMEe Ha TPa’KAAHCKME OOBEKTBI BO Bpemsl BOOPY>KEHHOTO

17 Bropon mporokoa x KoHBeHymMm 0 3a1gure KyABTYPHBIX LEHHOCTEN, cTaThs 6(a).

18 Craryr MYC, crarbs 8(2) (e) (xii).

19 Craryr MYC, cratpsa 8(2) (e) ( iii).

20 Cm., nanpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (1. II, ra. 2, §§ 3, 60 n 111); Agreement on the Application
of THL between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5
(ramxke, § 4, 61 u 112); Pyxosopctso Can-Pemo, mm. 39 wm 41; Broaserens
T'enepaabHoro cexperaps or 6 asrycra 1999, pasaea 5.1; Kanpekas aexaapaymst o mpasax
yeposeka B mcaame, cratbs 3(b); Hague Statement on Respect for Humanitarian
Principles (r. II, 1a. 2, § 110).

21 CMm., Hatpumep, BOEHHbBIE YCTaBbl M HacTaBaeHus1 Benuna, lepmanum, Hurepun, Toro,
Ouannmme n Xopsatmm (tam ke, § 7) wm Bemmnua, lepmanmm, Mraamn, Kemwnmn,
Koaymbmun, Amsana, Maparackapa, Toro, Xopsarmm, Oxsapopa, FOAP u FOrocaasun
(tam ke, § 115).
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KoHpAMKTa22, CyIgecTByeT TaK>Ke BHYTPUTOCYAAPCTBCHHOE IIPELJCACHTHOE
IIPaBO, OCHOBAaHHOE Ha 31O HOpme2d. Kpome Toro, cymjecTsyer psip opum-
AABHBIX 3ASBACHMI, KACAIOIUXCS HEMESKAYHAPOAHBIX BOOPYIKEHHBIX KOH-
(AMKTOB, KOTOPBIE CCHIAAIOTCS HA AQHHYIO HOpMyZ4. CooOIjeHms rocyAapeTs
MeSKAVHAPOAHOMY CYAY IO YIIOMMHABIIIEMYCSI BBILIIE ACAY O SIACPHOM OPYSKMUU
Ob1AM CPOPMYAMPOBAHBL B OOIMX TEPMMHAX, IIPUMEHUMBIX KO BCEM BOOPY-
SKEHHBIM KOHPAMKTAM.

OdnymasbHOM MPAKTUKK, ITPOTUBOPEYAIE AAHHOM HOpME, He OBIAO Hall-
ACHO HI B OTHOIICHUNM MEKAYHAPOAHBIX, HI B OTHOIICHWUN HEMESKAYHAPOA-
HBIX BOOPY>KEHHBIX KOHPAMKTOB. ['OcypapcTBa M MESKAYHAPOAHBIE OpraHM3a-
UMM OOBIYHO OCYSKAQAW M OCYIKAAIOT HAMTAACHWMS HAa TPAsKAAHCKME OOBEKTHI,
Harpumep, Bo Bpemst KoHQAUKTOB B bocumn n 'epyerosune, Amsane, Cyaa-
He u upaHo-upaxrckoi BonHbRS. Empé B 1938 r. Accambaes Amrn Hanwmii mo-
CTAHOBMAQ, YTO «OOBEKTHI, CTAHOBSIUECS] LJEASIMI BO3AYIIHOIO HAITAACHWUS,
AOASKHBI OBITh 3aKOHHBIMM BOCHHBIMU LJEASIMM U AOAKHBI OBITH OITO3HABAE-
MBIMmM» 26, B 1999 1. B pesoaronmm 0 3arguTe IPaskAAHCKUX AUI] BO BPEMSI

22 Cm., nHampumep, 3sakoHoAaTeAbcTBo Ascrpasmn (tam ke, § 119), Asepbaiipskana
(ramke, § 120), Beanxobpurammn (ram sxe, § 140), TFepmanun (tam sxe, § 128),
I'pysun (tam ke, § 127), Mcmarmn (tam ke, § 138), Kanappt (tam sxe, § 122), Konro
(ram ke, § 123), Hosont 3eaamamn (ram ke, § 134), Hopeermn (ram ske, § 136),
Xopsatun (tam ke, § 124) n Dcronmn (tam ke, § 126); cm. TakKe 3aKOHOAATEABCTEO
Berrpun (tam ke, § 129), Mraaun (ram sxe, § 131) n CaoBakun (tam xe, § 137),
IIPUMEHEHME KOTOPOIO HE WMCKAIOYAETCS BO BPEMsl HEMESKAYHAPOAHBIX BOOPY KEHHDBIX
KOHPAMKTOB, a TAaK’Ke IPOEKTH 3aKOHOB Aprentmusr (tam ke, § 118), Bypyman
(ramske, § 121), Hukaparya (ram sxe, § 135), Caabsapopa (ram sxe, § 125) n
Tpurnpapa n Tobaro (ram ke, § 139).

23 Cm., narrpumep, Colombia, Administrative Case No. 9276 (tam ke, § 142); Croatia,
RA. R. case (Tam ke, § 143).

24 Cm. sassaerns EC u rocysapers-uaenos EC (tam ke, § 147) n Mosambuxa (tam ke,
§ 152), Caosenun (ram sxe, § 155), CCCP (ram ke, § 147) u CIIA (ram ke,
§ 147).

25 Cm., nanpumep, sassaerns EC u rocypapers-usenos EC  (tam ke, § 147) nu
Beanxobpuranmu (tam ke, § 159), Ermnra (tam ke, § 146), Vpana (tam xe,
§ 149), Caoernn (tam ke, § 155), CCCP (ram ke, § 147), CHIA (tam ke, § 147)
n Xoppatum (tam ke, § 145); Coser Besomacnoctn OOH, Pesoaroymsa 1052,
18 arpeass 1996 1., mpeambyaa; Tenepasbnas Accambaes OOH, Pesoaronmn 50/193,
22 pexabps 1995 1., § 5, u 51/112, 12 aexabps 1996 r., § 8; UN Commission on
Human Rights, Res. 1993/7, 23 February 1993, § 10, 1994/75, 9 March 1994, § 1,
and 1995/89, 8 March 1995, § 5; Kowuraxrnas rpynma OWMK (Eruner, Wpaw,
[MTaxucran, Cayposckas Apasus, Ceneraa u Typyus), mucbmo Ipepceparearo Cosera
Besomacroctn OOH (Contact Group of the OIC (Egypt, Iran, Pakistan, Saudi Arabia,
Senegal and Turkey), Letter to the President of the UN Security Council)) (. II,
. 2, § 177).

26 League of Nations, Assembly, Resolution adopted on 30 September 1938 (Tam sxe,
§ 167).
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BOOPY’KEHHBIX KOHG(AMKTOB, mpuuaron B 1999 r., Coser besomacmoctn
OOH pemmreAbHO OCYAMA BCE «HAIAACHWUSI HA OOBEKTHI, OXPAHICMBIC MEK-
AYHapOAHBIM IIPaBOM» 27,

Permennst MeskAyHAPOAHOTO cyAa M MesKAYHAPOAHOIO YTOAOBHOIO TPWM-
bynana 1o 6srBureri FOrocaaBum Taxske CBMACTEABCTBYIOT O TOM, 4YTO 3aIIpe-
IJeHMe HAMAACHWUI Ha TPAa’KAAHCKME OOBEKTHI SIBASIETCS OOBIYHBIM KaK BO
BPEeMS MESKAVHAPOAHBIX, TAK U HEMEKAYHAPOAHBIX BOOPYSKEHHBIX KOH-
danKTOBS.

[Taan pevicteuit Ha 2000—2003 rr., npusstein XXVII MeskayrapoaHoim
roudepernguent Kpacrnoro Kpecra n Kpacnoro IToaymecsa B 1999 r., Tpeby-
€T, 9TOOBI BCE CTOPOHBI B BOOPY>KEHHOM KOHQPAMKTE COOAIOAAAT «ADOCOAIOTHOE
3aIIpeljeHne HAaACHMA ... Ha IpakpaHckue obbexkTsn2?. MKKK mpussiBaer
CTOPOHBI KaK B MEKAVHAPOAHBIX, TAK M B HEMEKAYHAPOAHBIX KOH(AMKTAX
IIPOBOAMUTD PAa3AMUME MEKAY TPAKAAHCKUMM ¥ BOCHHBIMM OOBEKTAMM M He
HAITAAATh HA TPASKAAHCKME OOBEeKTHI.

ToaxoBarue

HecKoABKO TOCYAAPCTB ITOAUCPKHYAW, YTO HOPMA, COACPSKAINAACA B CTATHE
52(2) AOHOAHMTEABHOTO IIPOTOKOAR | M IIPEAYCMATPUBAIOIAsT, YTO «HAIIAAE-
HUSI AOAKHBI CTPOTO OTPAaHMYMBATBCS BOCHHBIMM OOBEKTAMM», AMIIb 3aIrpe-
IJaeT IPSAMBIC HAMAACHMS HA IPASKAAHCKME OOBEKTBI M HE KacaeTcs BOIpoca
110OOYHOrO yIjepba, MPUIMHEHHOTO HAITAACHWMSIMM Ha BOCHHBIE OOBEKTHI!.
LleAb 3TMxX 3asqBACHMI 3aKAIOYAAACh B TOM, YTOOBI IIOAYEPKHYTD, YTO HAIIAAC-
HUe, 3aTPArMBAIOI]ee IPASKAAHCKME OOBEKTHI, HE SIBASICTCS HE3AKOHHBIM, €CAT
OHO HAIIPABACHO IIPOTUB BOCHHOTO OOBEKTa, M ITOOOYHBIN YIepd, HAHECEH-
HBIVl TPA’KAQHCKMUM OOBEKTaM, HE SIBASCTCS IPE3MEPHBIM. DTO COODpaskeHMe
6b1A0 yuITEHO TTPK GOPMYAMPOBAHMIM HACTOSIIEN HOPMBI, B KOTOPOM MMEHHO
MOBTOMY MCITOAB3YIOTCSI CAOBA «HANAACHW, Hanpabaenrvie mporus». To ske
COOOpaskeHMe OTHOCUTCSI, C COOTBETCTBYIOIIMMI M3MEHEHMSIMM, U K HOpme 1.

27 Pesoarogusa 1265 Cosera Besomacnoctn OOH, 17 centsbps 1999 r., § 2.

28 KoncyapratmBHOE 3akaloueHMe O saepHom opyxkun, § 78; ICTY, Kupreski¢ case,
Judgement (r. II, ra. 2, § 180) and Kordié and Cerkez case, Decision on the Joint
Defence Motion and Judgement (tam ke, § 182).

29 27th International Conference of the Red Cross and Red Crescent, Plan of Action for
the years 2000—2003 (adopted by consensus) (ram xe, § 178).

30 Cm., Harpumep, mpaktuky MKKK (Ttam ke, §§ 185—186 n 188—193).

51 CM. OrOBOPKM W 3asBACHMS, CA€AAHHBIE Tpu Ppatuduragum AOHMOAHUTEABHBIX
HPOTOKOAOB, 1 Apyrue 3assaeHus Ascrpaamn (ram ke, § 51), Beamxobpuranmmn
(ram ke, §§ 56 u 86), Uraamn (ram ke, § 54), Kanapwr (tam sxe, §§ 52 u 71),
Hupepaanpos (tam ke, § 80), Hosoit 3eranaun (ram sxe, § 55), CIIA (ram ke,
§92), Pepepatusnonn Pecriybamxnu  Tepmanmn (ram sxe, § 75) u Opanygun

(ram ke, § 53).
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Hopma 8. Uro kacaercss 06bEKTOB, TO BOGHHBIE OOBEKTHI
OrPaHMYMBAIOTCA TEMU OOBEKTAMMU, KOTOPBIE B CUAY CBOEIO
XapaKkTepa, PacIIOAOSKEHWS, HA3HAYEHWST MAY MCIIOAB30BAHWS
BHOCAT 3$PEKTUBHBII BKAAA B BOEHHBIE ACVICTBMSA M IOAHOE

VAWM YACTMYHOE pa3pylleHMe, 3aXBaT MAU HEUTPAAU3ZALUS KOTOPBIX
TP CYIJECTBYIOIIMUX B AAHHBINI MOMEHT OOCTOSITEABCTBAX AAET
SIBHOE€ BOGHHOE IIPEUMYILJECTBO.

Ipaxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 2, paspea B.

Pesrome

ITpakTKa TOCYAApCTB YCTAHABAMBACT 3Ty HOPMY B KA4eCTBE HOPMBI OOBIYHO-
IO MEKAYHAPOAHOTO IIpaBa, IIPUMEHSAEMONM BO BpemMs KaK MESKAYHAPOAHBIX,
TaK M HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(AMKTOB.

Mexx0ynapodnvie Goopysxénnvie KoHPAUKMDL

DTO ONpEAEACHME BOEHHBIX OOBEKTOB 3aKPENMAEHO B ctaThe S2(2) Aomoann-
TEABHOTO IIPOTOKOAA I, K KOTOpOWM He OBIAO CACAAHO HMKAKUX OTOBOPOK32.
Ha Aunaomarnueckoi KoHpepeHImM, IpUHSBLIEH AOIOAHUTEABHBIC ITPOTO-
KOABI, Mekenra 3assuaa, uro crarths 51 Aonoanureapsoro mporokoaa I croan
Ba>KHA, YTO OHA He AOAKHA «OBITh IIPEAMETOM KaKMX-AMOO OrOBOPOK, IIO-
CKOABKY, B IIPOTMBHOM CAydYae, OHa OYACT HECOBMECTMMA C LJEASIMM M 3aAada-
mu ITporoxoaa I n mopopser ero ocHoBy»33. DTO Ke OIPEACACHWUE UCIIOAB3O-
BaAOCh B ITOCACAVIOIMX Aorosopax: B IIporokoae II, ITporokoae II ¢ mompas-
kamn 1 Ilporoxoae III k KoHBeHIMM O KOHKPETHBIX BMAAX OOBIYHOIO OPY-
SKMs, a TakoKke BO Bropom mporokoae K ['aarckol KOHBEHIMM O 3aIJUTE KYAb-
TYPHBIX IJEHHOCTE34,

52 AomoaHmTEABHBIN TPOTOKOA I, craths 52(2) (mpmusara 79 roaocamm mipm 7 BO3AEp-
SKABIIMUXCS ) .

33 Mexkcuka, 3assaenne Ha AumaomaTnaeckoit KOHGEPEHIUM, TPUHABIIENH AOTOAHUTEAD-
Hble TpoToKoAbl (cm. AxTel Aunaomarnueckoit koudpeperumu, t. VI, CDDH/SR.41,
26 mas 1977 r., c. 200).

34 Tlporoxoa II x KoHBeHymMM 0 KOHKPETHBIX BuAaX OOBIMHOrO opykus, crarbs 2(4);
ITporoxoa Il ¢ mompaBkamn x KoHBeHUMM O KOHKPETHBIX BMAAX OOBIYHOTO OPYIKM,
cratbst 2(6); Ilporokoa III k KoHBeHUyMM O KOHKPETHBIX BMAAX OOBIIHOTO OPYIKM,
crarest 1(3); Bropoii mporokoa k ['aarckorl KOHBEHLMM O 3aIUTE KYABTYPHBIX LEHHO-
creft, crates 1(f).
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Bo MHOIMX BOEHHBIX yCTAaBAX M HACTABACHWSIX COACPIKMUTCS ITO OIIPeAeAe-
HUe BOCHHBIX 00beKTOB3S. OHO MOAKPEIIACHO OPUUIMAABHBIMI 3aSIBACHUSIMIS.
TakoBa, B TOM 4mcAe, M IIPAKTHUKA TOCYAAPCTB, KOTOPBIC HE SBASIFOTCSI MAM HE
SBASAYICH HA COOTBETCTBYIOIJMII MOMEHT YYaCTHMKAMU AOIOAHUTEABHOIO
rporoxoaa [37.

DTO OompeAeAeHNMe BOCHHBIX OOBEKTOB OBIAO cOYTEHO OObIaHBIM Kommre-
TOM, VIPEKACHHBIM AAs paccmorpernst bombapanposok HATO depeparms-
HOWM Pecrrybankn FOrocaasmm3s.

Hemexxdynapodnwvie Boopyskénmvie KoHPAUKMDbL

XoTa 3TO onpepeseHMEe BOCHHBIX OOBEKTOB He OBIAO BKAIOYEHO B AOIOAHM-
TEABHBIN ITPOTOKOA II, BITOCAGACTBUM OHO BOIIAO B AOTOBOPHOE IIPABO, ITPW-
MEHJEMOe BO BpeMs HEMEKAYHAPOAHBIX BOOPYSKEHHDBIX KOH(AMKTOB, a
umenHo B ITporokoa II ¢ mompaskamn x KoHBEeHIMM O KOHKPETHBIX BUAAX
0bBI9HOTO OPY>KMs U BO Bropoit mporokoa Kk [aarckovi KOHBEHIMM O 3aIgu-
Te KyABTYPHBIX LeHHOcTel3?. OHo Taroke copaepskurca B IIporoxoae III x
KoHBeHIMM O KOHKPETHBIX BUAAX OOBIYHOTO OPYIKMSI, KOTOPBIN CTAaA IIPUME-
HATBCA K HEMEKAVHAPOAHBIM BOOPYSKEHHBIM KOHPAMKTAM B COOTBETCTBUMU
¢ mompasKoil Kk crarbe 1 KoHBeHIMM, IPUHATON HAa OCHOBE KOHCEHCYCA B
2001 r.40

DTO OIpeAeACHMe BKAIOYCHO B BOCHHBIC YCTaBbI W HACTABACHUS, KOTOPLIE
IPUMEHUMBI MAW ITPUMEHSIAUCH BO BPEMs HEMEKAYVHAPOAHBIX BOOPY’KEHHBIX
KOHOAMKTOB!. OHO TaK’Ke COACPIKUTCSI B HEKOTOPBIX BHYTPUTOCYAAPCTBEH-

35 Cm., mampumep, BOEHHBIE YCTaBHl M HacTaBaeHms Anctpaamm, AprenTtunsi, Beavrnmm,
Bennna, Beankobpurannm, Benrpun, ['epmannn, Mcnanmn, Mraanun, Kamepyna, Kanaas,
Kennn, Koaymbun, Maparackapa, Hwupepaanpos, Hosort 3eaamamn, CIIA, Toro,
®panygmn, Xopsatun, Hlsegun n FOAP (r. II, ra. 2, § 328), Dxsapopa (tam ke, § 331),
Muponesun (tam ke, § 333), CLHA (tam ke, § 339) u FOrocaasun (Tam ke, § 340).

36 Cm., marrpumep, sassaenms Mspamas (tam ke, § 364), Moppannn (tam ke, § 351),
Upaxa (tam ke, § 348), Mpana (tam sxe, § 347), Cupun (tam ke, § 355), CLLIA
(ram ke, §§ 350, 360 u 364), Typymn (tam xe, § 364) n Opanygun (tam ke, § 364).

57 Cm., mpaxkTuky, Beankobpuranmn (tam sxe, § 328), Mspanas (tam ke, § 364), Mpaxa
(Tam ke, § 348), Mpana (tam ke, § 347), Kennn (tam ke, § 328), CIHA (tam xe,
§§ 328, 350, 360 u 364), Typumn (ram ke, § 364) u Opanyun (ram ke, § 364).

38 Committee Established to Review the NATO Bombing Campaign Against the Federal
Republic of Yugoslavia, Final Report (tam sxe, § 365).

39 Tlporokoa II ¢ mompaskamm kK KOHBEHIMM O KOHKPETHBIX BUAAX OOBIMHOTO OPYSKWMSI,
cratbss 2(6); Bropom mporokoa k [aarckoi KOHBEHUMM O 3aIUTe KYABTYPHBIX
yennocreit, cratbs 1(f).

40 TTporokoa III k KonBenymu o KOHKpPeTHBIX BUpAaX OOBIMHOTO Opy»kmst, craths 1(3).

41 Cm., Harrpumep, BOEHHbIE YCTaBbl UM HacTaBaeHMs1 Benuna, Tepmannn, VMtaann, Kanaabt,
Kenmn, Koaymbum, Maparackapa, Toro, Xopsatmm m IOAP (1. II, ra. 2, § 328),
Oxsapopa (tam ke, § 331) u FOrocaasun (Tam ke, § 340).
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HBIX 3aKOHOAATEABHBIX aKTax*2, Kpome Toro, sto ompepeseHMe MMmeeTCs B
OUIMAABHBIX 3aIBACHWSX, OTHOCSIOUXCS K HEMEKAVHAPOAHBIM BOOPYIKEH-
HBIM KOHQAMKTAM3,

[TpakTnkn, mporuBopedareit AAHHOM HOpMe, He ObIA0 OOHAPY>KEHO HU B OT-
HOIIICHUM MEKAYHAPOAHDIX, HY B OTHOIICHUNU HEMESKAYHAPOAHBIX BOOPYIKEH-
HBIX KOH(AMUKTOB B TOM CMBICA€, 9TO OPUIIMAABHO HE BBIABMIAAOCH HUKAKOTO
APYTOTO OITPEACACHMST BOCHHBIX 00BbeKTOB. B oruére 0 mpakrmke CILIA obbsc-
msercs, uto Coepnuénnsle LITaTer COrAACHBI ¢ TEM, YTO OLIPEACACHNME CTATHNU
52(2) AOHOAHMTEABHOTO TIPOTOKOAA | BXOAMT B OBBIMHOE IpaBo, 1 4T dOp-
MYAMPOBKA, MCIIOAB3OBAHHAS B PYKOBOACTBe Aasl BoeHHO-mOpckmx cma CILIA,
TO ecTh 3QPEKTUBHBIN BKAAA «B BO3MOSKHOCTW HEIIPUATEAS CPasKaThCs VAU
ITOAACPIKMBATH BOCHHBIE YCUAMS», OTPAKAT MX MHEHWME, YTO ITO IHUPOKOE
OITPEACACHME OXBATHIBACT YYACTKM 3€MAM, OOBEKTHI, IPUKPHIBAIOIIUE APYITE
BOCHHBIE OOBEKTHI, 1 IIOAACPIKMBAIOI]E BOCHHBIE YCHUAMST IIPOU3BOACTBEHHbIE
MOIIJHOCTM 4.

ToaxoGBarue

Hecroapko rocyaapers ykasaan, 9ro mpu BeIOOpe 1jeaeii OHM GYAYT YIUTHIBATH
BOCHHOE IIPEUMYIJECTBO, OJKMAACMOE OT HAITAACHWS B IJCAOM, 2 HE OT OTACAB-
HBIX ero yacteitS. Boernsre yeraBel n HacTaBaeHWI ABcTpasnn, CoeAMHEHHBIX
[IraroB Amepnkn 1 DKBasOpa IPEAIIOAATAIOT, YTO OSKMAAEMOE BOCHHOE IIpe-
MMYIJECTBO MOXKET BKAIOUATH B cebs1 M obecriedyeHne GOAbIIel Oe30macHOCTH
HAITAAAIOIMX MAM APYSKECTBEHHBIX MM CHA%.

Bo MHOIMX BOEHHBIX YCTaBaX M HACTABACHWUSX IIPEAYCMATPUBACTCS, UTO
IIPUCYTCTBUE TPASKAAHCKMUX AMUI] HA BOCHHBIX OOBEKTAX MAM PIAOM C HUMU He
IIPEAOCTABASIET TAKUM OOBEKTAM MMMYHUTET OT HAIaAeHMIY’. DTO OTHOCHUT-

42 Cm., Harmpumep, 3axoHoAaTeabcTBo Vcrmammm (tam ke, § 342) m Uraamn (Tam sKke,
§ 341).

43 Cm., Hapumep, sasaerns Koaymbun (tam ke, § 346) n Ouannmmu (tam ke, § 354).

44 Report on US Practice (tam ke, § 361) referring to United States, Naval Handbook
(ram ke, § 339).

45 Cm. saspaenns Apcrpasnn (tam ke, § 329), Fepmanun (tam ke, § 332), Mcnanun
(ram sxe, §§ 320 n 337), Uraaun (tam sxe, § 334), Kanaanr (Tam ske, § 320),
Hogoit 3esanpann (tam ke, § 336), CIIA (tam sxe, § 359) u Opangun (tam ke,
§ 320).

46 Cm. BoeHHble ycTaBbl n HacrapaeHus Apcrpasmn (Tam ke, § 329), CIIA (tam ke,
§ 339) n OxBapopa (Tam ke, § 331).

47 Cm. Boennble ycrapl m Hactaaenmst Ascrpaamn (tam ke, § 635), Benrpun (Tam sxe,
§ 641), Tepmarmn (tam ke, § 640), Mcmarun (tam sxe, §§ 645—646), Kanaapt (Tam ke,
§ 636), Koaymbum (tam ske, § 637), Maparackapa (tam ke, § 642), Hupepaanpaon
(Tam ke, § 643), Hosoii 3eaanamn (tam sxe, § 644), CILA (tam ke, § 648), Xopsatun
(tam sxe, § 638), Llserigapun (Tam ke, § 647) n Oxeasopa (tam ke, § 639).
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Csl, HAIPUMEP, K TPASKAAHCKUM AMIAM, PAa0OTAIOIJMM HA BOCHHOM 3aBOAC.
[TpakTnka MOKa3BIBAET, YTO TAKUE AMIJA ITOABEPTAIOTCSI PUCKY, CBSI3AHHOMY C
HAITAACHMEM Ha 3TOT BOEHHBIN OOBEKT, HO CaMM HE SBASIIOTCS KOMbaTaHTa-
MU. DTO MHEHME MOATBEPSKAACTCS OPUIIMAABHBIMM 3ASIBACHMUIMMU M OTPASKEH-
HOM B OT4€Tax mpakTmnroinS. [TopobHBIe HamaseHMs, TeM He MEHee, AOAYKHDI
HOAYMHATECSL puHLMIy copasmepaoctn (em. Hopmy 14) wu tpebosanmio
IPUHMUMATD MEPBI TIPEAOCTOPOKHOCTH Tipn Hamapenmn (cm. Hopmer 15—21).
C 3TMM BOIIPOCOM CBSI3AHO W 3aIPEIJEHMUE WCIIOAB3OBAHMS SKMBBIX IJUTOB

(em. Hopmy 97).

ITpumepuvr

B mpakTuke rocypapcTs ImpMmMepaMn BOCHHBIX OOBEKTOB YacTO CAYKAT Yd-
PEKACHWMS, 3AQHUS U MECTA, TAC HAXOAATCS HEIPUATEABCKUE KOMOATAHTHI,
nx 0oeBas TeXHUKA W BOOPY>KEHME, a TAK’KEe BOCHHBIE TPAHCIIOPTHEIE CPEA-
crBa M cpepctsa cBa3u?®. Yro KacaeTcss 0OBEKTOB ABOIHOTO MCIIOAB30OBAHMS,
TAKUX KaK I'PasKAAHCKUE TPAHCIIOPTHBIE CPEACTBA WMAM CPEACTBA CBA3M, KO-
TOPBIE MOTYT OBITH MCIIOAB30BAHBI B BOCHHBIX IJEASX, ITPAKTUKA OIPEACASI-
eT, YTO KAacCUPUKAIMUS ITUX OOBEKTOB 3aBUCUT, B KOHEYHOM CYETE, OT
HIPUMEHEHMS OIPEACACHNMS BOEHHBIX 00BeKTOB. ITpom3BoACTBEeHHbBIE OOB-
eKTBI, KOTOPbIE OKa3bIBAIOT 3PPEKTUBHYIO ITOAACPIKKY BOCHHBIM OIlEPaLin-
SM, TAKJKe IPUBOAATCA B KadecTBe IMPMUMePa BOCHHBIX OOBEKTOB IIPU YCAO-
BMM, YTO HAIIAACHME Ha HUX AAET SIBHOE BOEHHOe Ipemnmyigectsodl. Kpome
TOTO, BO MHOTMX BOCHHBIX yCTaBaX M HACTABACHWMSIX, a TAK)KEe OPUIMAABHBIX
3a4BACHMAX IIPEANIOAATACTCS, YTO YYACTOK 3EMAWU MOJKET SBAATBCSA BOCH-
HBIM OOBEKTOM, €CAU VAOBACTBOPSIET COACPSKAINUMCSI B OIIPEACACHUU
YCAOBMAMSZ,

48 Cm., Harpumep, sassaerns Beavrun (tam ke, § 651) n CHIA (tam ke, §§ 652—653).

49 Cm. mpaxtuky, Tam xe, §§ 417—492.

50 Cm. mpaxruky, Tam ke, §§ 493—560.

51 Cm. mpaxtuky, Tam ke, §§ 561—596.

52 Cm. BoeHHBIe ycTaBbl M HacraaeHWs1 Ascrpaamm (tam ke, § 601), Beabrmm (ram sxe,
§§ 602—604), Bernna (tam ke, § 605), Beanxkobpuranmun (tam sxe, § 618), Vcmanmun
(tam ke, § 615), Uraaun (tam ke, §§ 610—611), Maparackapa (tam sxe, § 612),
Hupeparanpor (ram sxe, § 613), Hoeoit 3eaampamn (tam ske, § 614), CIHA (tam ke,
§ 619), Toro (tam e, § 617), Oparynn (tam ke, § 609), eeunn (tam ke, § 616),
OkBapopa (tam ke, § 608) n sasacHmst Beasrmn (ram ke, § 622), Beanxobpuranmn
(tam ke, § 597, 599 u 626), Ucnanun (tam sxe, § 597), Mraamn (tam sxe, § 597),
Kanaapt (tam ke, §§ 597 u 623), Hupepaanpos (tam ke, §§ 597, 599 u 625), Hosoit
Beramamn (tam ke, § 597), INaxucrana (tam sxe, § 599), CLIA (tam ke, §§ 599 n
627—628), Oepeparmpron Pecrybamkm Tepmanmn (tam ke, §§ 597 n 624) n Opanygun
(Tam ke, § 598).
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Hopma 9. T'paskpaHCKMMHM OOBEKTAMU SIBASIFOTCSI BCE T€ OOBEKTHI,
KOTOPBIE HE SIBASIOTCSI BOGHHBIMU OOBEKTAMM.

Ipaxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 2, paspea C.

Pesrome

[TpakTnKa TOCYAAPCTB YCTAHABAMBAET 3TY HOPMY B KAYECTBE HOPMBI OOBIYHO-
IO MEKAVHAPOAHOTO IIPaBa, IIPUMEHSIEMON BO BPEMs KaK MESKAYHAPOAHBIX,
TAK Y HEMEKAYHAPOAHBIX BOOPY>KEHHBIX KOHPAMKTOB. OIpeseseHUe Ipask-
AQHCKMX OOBEKTOB CACAYET PACCMATPUBATD B COUCTAHMUN C OIPEACACHUEM BO-
CHHBIX OOBEKTOB: AMIIb Te OOBEKTHI, KOTOPBIE KAACCUPUIIMPYIOTCS KaK BOCH-
HbIe OOBEKTBI, MOTYT ITOABEPIAThCSI HAMAACHUSIIM; APYTHE OOBEKTHI MTOAB3YIOT-
Cs1 3aIJMTOV OT HAITAACHMS.

Mexxdyrnapoonvie Goopyxénmvie xondaruxmor

DTO ompeAeAeHMEe TPAKAAHCKUX 00beKTOB 3akpernaeHo B cratbe 52(1) Ao-
ITOAHUTEABHOTO ITPOTOKOAA |, B OTHOIIEHMNM KOTOPOM He OBIAO CACAAHO HMKa-
KMx oropopox33. Ha Awmmaomarmueckoit KoHpepeHUmW, IpUHABIIEH Aomoa-
HWUTEABHBIE IIPOTOKOABI, MeKcemka 3asBmaa, 9to craths 52 AONOAHWUTEABHOTO
IIPOTOKOAA | CTOAD BaskHA, YTO OHA HE AOAYKHA «OBITH IIPEAMETOM KAKMUX-AM-
60 OroBOPOK, IMOCKOABKY, B ITPOTMBHOM CAyYae, OHA OYACT HECOBMECTMMA C
geasimin u 3apadamn IIporokoaa I n mopopser ero ocHoy» 3. Dto sKke ompe-
A€AEHME WCIOAB30BAAOCH B IOCAeAyIommx porosopax: B ITporoxoae II, ITpo-
toroae II ¢ mompasrkamm 1 I'Tpororoae III x KomBeHIMM O KOHKpETHBIX BM-
Aax obsraroro opyxusds. I'lpn moammcanmm Cratyra MesKAYHAPOAHOTO yro-
AOBHOTO cyAa Ermrer sasBuma, 9To TEPMHUH «TpaskpaHCcKue obbexTs» B Crary-
T CAGAYET IIOHWMMATh B COOTBETCTBUM C OIIPEACACHMEM, CoAepsKaIgumcs B Ao-
HOAHMUTEABHOM ITpOTOKOAE [56.

53 AomoanmTeApnbrit mpotokoa 1, crares  52(1) (mpumsra 79 rosocamm mpu
7 BO3AEPIKABLIVXCS ).

54 Mexkcnxa, 3agpaeHne Ha AMITAOMATMYECKON KOHPEPEHIIMM, TIPUHSBIIEH AOTIOAHUTEABHDIE
mmporokoasl (cm. Artsl Aurmomarndeckont koHdeperymn, T. VI, CDDH/SR.41, 26 mas
1977 1., c. 200).

55 Tlpotoxoa Il x KoHBeHIMM O KOHKPETHBIX BMAAX OOBIMHOTO OpysKMs, cTathsa 2(5);
ITporokoa II ¢ mompaskamn k KOHBEHUMM O KOHKPETHBIX BUAAX OOBIHOTO OPYIKMSL,
cratest 2(7); Ilporoxoa III x KoHBeHUMM O KOHKPETHBIX BUAAX OBBIYHOIO OPY KM,
crares 1(4).

56 Egypt, Declarations made upon signature of the ICC Statute (1. II, ta. 2, § 663).
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DTO OmpeACACHME IPASKAAHCKUX OOBEKTOB COACPSKMUTCSI BO MHOIMX BOCH-
HBIX JCTaBaAX WM HACTABACHMIXS7, B TOM YMCAC IIPUHAAACIKAIINUX TOCYAAPCTBAM,
KOTOpBIE HE SIBASIOTCSI MAWM HE SIBASIAMCH HA MOMEHT WX IIPUHSTUS YIACTHMU-
Kamn AOTIOAHUTEABHOTO IIPOTOKOAA [58.

Hemexdynapoduvie Boopyxénrvie KoHDAUKMODL

XoTs 31O ompeaeAcHME He OBIAO BKAIOUYCHO B AOIOAHWUTEABHBIN ITpoTOKOA lI,
BIIOCACACTBMI OHO BOIIAO B AOTOBOPHOE IIPaBO, IPUMEHIEMOE B HEMESKAYHA-
POAHBIX BOOPY’KEHHBIX KOHPAMKTAX, a MMeHHO, B [Tporokoa II ¢ mompaska-
mn K KOHBeHIMM O KOHKPETHBIX BMAAX OOBIYHOTO OPYsKMaY. DTO ompepeAe-
HHUE TPAKAAHCKMUX O0BeKTOB Takske coaeprkurcs B [Iporoxoae Il x Konsen-
UWUM O KOHKPETHBIX BUAAX OOBIMHOTO OPYSKWMsI, KOTOPBIM CTAA IIPUMEHSTBCS K
HEMESKAVHAPOAHBIM BOOPYKEHHBIM KOHPAMKTAM B COOTBETCTBMUI C IOIPAB-
ko k crarbe 1 KomBeHnmm, mpumsTon Ha ocHOBe KoHceHncyca B 2001 r.60

DTO OompeseACHME TPAsKAAHCKUX OOBEKTOB TAK>KE 3aKPEIIACHO B BOCHHBIX
yCTaBaxX M HACTABACHWMAX, KOTOPbIE IIPUMEHVUMBI MAM IPUMEHIAUCH BO BPems
HEME>KAYHAPOAHBIX BOOPY’KEHHBIX KOHPAUKTOBO!,

[TpakTnku, mporuBopedarein AAHHOM HOpMe, He OBIA0 OOHAPYSKEHO HU B OT-
HOIIICHUM MEKAYHAPOAHBIX, HI B OTHOIICHUN HEMEKAYHAPOAHBIX BOOPYIKEH-
HBIX KOHQAVUKTOB B TOM CMBICAE, YTO OPULMAAPHO HE BBIABUTAAOCH HUKAKOIO
APYTOTO OITPEACACHMST TPASKAAHCKMX OOBEKTOB. B HEKOTOPBIX BOCHHBIX yCTa-
BaX M HACTABACHWSIX I'PASKAAHCKHME OOBEKTHI OIIPEACASIIOTCS KaK «O0BEKTHI, KO-
TOpBIE HE MCIOAB3YIOTCSI B BOCHHBIX LJEASIX»62. DTO OIpeAeACHME He IIPOTUBO-
PEUMUT AAHHOV HOPME, HO IHOAUEPKMBAET TOT QAKT, YTO IPASKAAHCKME OOBEK-

57 Cm., Hampumep, BOEGHHBIE VCTABBl M HACTaBACHMS ABCTpaamu, ApreHTHHDBI,
Beankobpuranmn, Mcemanmn, Kamepyna, Kanmapsr, Kemmmn, Koaymbmm, Maparackapa,
Huaepaanpos, CHIA u FOAP (tam ke, § 665), Beranna (tam sxe, § 666), Mrasun (tam
ke, § 670), CHIA (tam ke, § 673), Toro (tam ke, § 672), Opanygun (tam ke, § 669),
Xopsatun (ram ke, § 667), Hlseyun (ram sxe, § 671), Dxsapopa (tam ke, § 668) n
IOrocaasun (tam xe, § 674).

58 Cm., HammpuMmep, BOEHHBIE YCTAaBhl M HacTaBAeHMs1 Beamxobputammm (Tam ke, § 665),
Kenmn (ram ke, § 665), CIIA (tam ke, § 665) n Opanyun (tam ke, § 669).

59 Tlporoxoa II ¢ mompaskamm k KOHBEHIMM O KOHKPETHBIX BUAAX OOBIYHOTO OPYKMSI,

cratbst 2(7).

ITporoxkoa III x KonBeHUMNM 0 KOHKpETHBIX BMAAX OOGBIYHOTO Opyskwus, crarbs 1(4).

61 Cm., Harrpumep, BoeHHBIE ycTaBbl M HacTasaeHmst Kenmmn, Koaymbum, Maparackapa n
FOAP (r. II, ta. 2, § 665), Benuna (tam ke, § 666), Mrasun (tam ke, § 670), Toro
(Tam ke, § 672), Xopsatun (tam ke, § 667), DxBapopa (tam ke, § 668) n FOrocaasun
(Tam ke, § 674).

62 Cm., Hampumep, BOEHHbBIE YCTaBbl M HacTapAeHMs Bemmna (Tam ke, § 666), Mtaaun
(tam ke, § 670), Toro (Tam sxe, § 672), Opangun (tam sxe, § 669) n Xopearmn
(tam ke, § 667).

6C
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TBI YTPAIMBAIOT CBOE [IPABO HA 3AIUUTY OT HAIIAACHWUIL, €CAM OHM UCIIOAB3YIOT-
€ B BOEHHBIX LJEASX M B CBA3W C TAKUM WMCIIOAB3OBAHMEM CTAHOBSATCS BOEH-
oMK obbexTamm (ecm. Hopmy 10).

Ipumepor

B mpakTure TOCyAapCcTE TpaskaaHCKMmm obbekTamm prima facie caurarorcs
IPAKAAHCKHUE PaViOHBI, TOPOAA, ACPEBHM, JKUABIC PATIOHbI, SKUAUIIA, 3AAHMUI,
AOMAa ¥ IIKOABI®3, TPAYKAAHCKIE TPAHCIIOPTHBIE CPEACTBAS4, GOABHMIIBI, MEAM-
UUHCKME VIPESKACHWUS U MEAULUHCKUE OTACACHMSISS, MCTOPUICCKUE MAMSIT-
HUKW, MECTA OTIPABACHMS KYABTA M KYABTYPHBIC LJEHHOCTMSS, a TAaKSKe OKPY-
SKaroIjast cpeAas’, mpu yCAOBMM, UTO, B KOHEYHOM CUETE, OHWM HE CTAHOBSITCS
BoeHubIMM obbexTammn (cm. Hopmy 10). Hamapenms na Takme oGbEKTHI
OOBIYHO OCYKAQIOTCSIOS.

Hopma 10. I'paskpasckMe 0OBEKTHI IIOAB3YIOTCS 3aLIUTOM
OT HallaA€HMS, 32 MCKAIOYEHWMEM CAYYAEB M TOTO IIEPUOAA BpPEMEHMU,
KOTAQ OHWM CTAHOBSTCSI BOGHHBIMU OOBEKTAMM.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 2, paspea D.

Pesrome

ITpaxkTrKa TOCyAQpCTB YCTAHABAMBACT 3Ty HOPMY B KayecTBE HOPMBI OOBIYHO-
IO MEKAYHAPOAHOTO IIPaBd, IPUMEHSIEMONM BO BPeMs KaK MEKAYHAPOAHBIX,
TaK M HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(PAMKTOB.

Mexcdynapodnvie u nemexdyrapoduvie Boopyxénrovie KoHGAUKMDL

VrpaTy rpaskpaHCKMMM OOBEKTaMM ITpaBa Ha 3aIQUTY CACAYET PacCMaTpmUBaTh
BKYIIE C OCHOBOIIOAATAION]EVl HOPMOT, KOTOPask TOBOPUT O TOM, 4TO AMUIIb BO-

63 Cm. mpaxTuky, Tam ke, §§ 199—264.

64 Cm. mpaxruky, Tam ke, §§ 265—315.

65 Cm. mpaxtuky B 7. 11, ra. 7.

66 Cm. npaxtuky B T. 11, ra. 12.

67 Cm. npaxruky B T. 11, ra. 14.

68 Cm., nampumep, sassaenmst Beamxobpuranmn (. 1I, ra. 2, § 159), Erunra (tam ske,
§ 146), EC n rocypapcre—uaenos EC, CCCP n CIHA (ram sxe, § 147), Mosambuka
(tam ke, § 152), Obbeannénnsix Apabexux Dmuparos (tam sxe, § 157), Caopenun
(tam ke, § 155) n Xoppatun (tam ke, § 145).
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CHHBIE OOBEKTBI MOTYT ITOABEPIaThCsl HaIaACHMIO. OTCIOAA CACAYET, YTO IPAsK-
AAQHCKMV OOBEKT MOSKET IOABEPraThCsl HAIIAACHWIO, KOTAA OH YTPa4MBaeT CBOM
TPASKAAHCKUIL XapaKkTep U KAACCUPULMPYETCS] KaK BOCHHBII OOBEKT. DTOT AO-
BOA MOSKHO Taroke Hanti B Craryre MesKAYHApPOAHOTO YTOAOBHOTO CYAQ, KO-
TOPBINt OOBSIBASIET BOCHHBIM IIPECTYIIACHWUEM YMBIIIACHHBIC HAMAACHWUS Ha
IPaKAAHCKME OOBEKTHI IIPY YCAOBUM, YTO OHM «HE SIBASIFOTCSI BOCHHBIMM Ije-
ASIMI» 09,

Bo MHOIMX BOGHHBIX yCTaBaX M HACTABACHMAX COACPSKMUTCS IIOAOSKEHUE O
TOM, YTO TPASKAAHCKME OOBEKTHI YTPAYMBAIOT IIPABO HA 3aIJUTY OT HAIAaAe-
HNS, €CAM OHM CTAHOBATCSA BOCHHBIMM OOBEKTaMU, W TaKOe IOAOSKEHME CO-
XPaHsIeTCs, TTIOKa OHM TAaKOBBIMMU SIBASIIOTCA’0. B 3TOM cAydae o rpaskAaHCKMX
00BbeKTaX, TePAIOIMX IIPaBO HA 3aIUTY, 4ACTO TOBOPSIT, YTO OHU <VCIIOAD-
3YIOTCS B BOGHHBIX LJEASX» VAW <VCIIOAB3YVIOTCSA AASl OPTaHM3aLWUW BOEHHBIX
AericTBuit» 71, DTy BRIPasKeHMs He MPOTUBOPEYAT AAHHOM HOPME, U B AI0OOM
CAyYae OHWU WMCIIOAB3YIOTCS TOCYAAPCTBAMM, KOTOPBIC COTAACUAUCH C OIIPeAe-
ACHVMEM BOCHHBIX O0BEKTOB, copeprkamgmumcs B Hopme 8.

CommeHrus 0OMHOCUMEALHO Xapaxkmepa obvexma

Bompoc 0 Tom, Kak KaaccuuUMpoBaTh OOBEKT B CAyIAE€ COMHEHWV, BEChMa
CAOKEH. AOIOAHWUTEABHBIV IIPOTOKOA | popmyanpyer oTBeT Ha HETO, IPEAyC-
MATpPMBAs, 9YTO «B CAy4ae COMHEHMS B TOM, He WMCIIOAB3YETCH AU OOBEKT, KO-
TOPBIN OOBIYHO ITPEAHAZHAYCH AASI TPASKAAHCKUX LJEACH, HAIIPUMEP MEeCTO OT-
ITPABACHMST KYABTA, JKUAOW AOM MAW APYTME SKMABIE ITOCTPOVKM, MAM IITKOAR,
AAST 3QPEKTUBHOM ITOAACPIKKM BOCHHBIX ACVICTBUI, IIPEAIIOAATACTCS, Y4TO Ta-
KOW OOBEKT WMCIOAB3YeTCs B TPAsKAAHCKMX eAsax»’2, B orHomenmn aroro mo-
AOKEHMs He DBIAO CAGAAHO HWMKAaKMX oropopok. Ha camom peae, Ha Awnmno-

69 Craryr MYC, crares 8(2)(b)(ii); em. Ttawske crateio 8(2)(b)(ix) u (e)(iv)
(o HAAAEHMSX HA 3AaHMS, IIPEAHA3HAYEHHDBIE AASL LJEA€H peAnrun, obpasoBaHms,
MUCKYCCTBA, HAYKU MAM BAATOTBOPUTEABHOCTH, MCTOPUYECKUE TIAMSITHUKM, TOCIIUTAAM W
Mmecra cocpeporodenmst GoabHbIx 1 panenpix) n crathio 8(2) (b) (v) (o HamapeHmsx Ha
HE3aIUIEHHBIE TOPOAQ, ACPEBHN, SKUAUIA UAV 3AQHWS).

70 Cm., Hampumep, BOeHHble ycrTaBbl M HacraBaeHms Ascrpaamn (1. II, ra. 2, § 687),
Beasrun (Tam sxe, § 688), Mapanas (tam sxe, § 694), Ucnanmun (ram ke, § 703),
Uraamn (tam ke, § 695), Kamepyna (ram sxe, § 689), Kanaast (tam sxe, § 690),
Kenmn (ram sxe, § 696), Koaymbun (ram ke, § 691), Masarackapa (ram ke, § 697),
Hupepaanpos (tam ke, §§ 698—700), Hopoit 3eranamn (tam ke, § 701), Poccun
(Pyxosoactso 1990 1., pasaea 11, § 5(0)), CLIA (. II, ra. 2, §§ 704—705), Opanyun
(tam ke, § 693) u Xopsarun (tam xe, § 692).

71 Cm., Hanpumep, mpaktuky Ascrpasnn (tam ke, § 687), Kamapsr (tam ke, § 690),
Huaepaanpos (tam ske, § 700), Poccun (Pyxosopctso 1990 r., pasaea I1, § 5(0)) u
CLIA (. 11, ra. 2, §§ 705 u 710—711).

72 NomoAHUTEAbHBIM TpOTOKOA I, crares 52(3) (mpuusara 79 roaocamu, mpm
7 BO3ACPYKABILIUXCS).
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MATUYIECKON KOHQEPeHUMNM, IPUHBLIEH AOIOAHUTEABHDIC ITPOTOKOABI, Mek-
CMKa 3as1BMAQ, YTO CTaThsa 32 AONOAHMTEABHOTO IPOTOKOAA | €TOAD BasKHA, 4TO
OHA HE AOAYKHA «OBITH IIPEAMETOM KaKMX-AMOO OrOBOPOK, IIOCKOABKY, B ITPO-
TMBHOM CAYYae, OHA OYACT HECOBMECTMMA C LeAIMM U 3apadamu [Tporoxoaa |
" HOAOPBET ero OCHOBY»73. [TpMHIMIT IpesyMIIINM IPaskAAHCKOTO XapaKkTepa
00BeKTa B CAyYae COMHEHMI Takske copepskurcs B [Tporoxoae I ¢ mompaska-
mn K KOHBEHIMM O KOHKPETHBIX BUAAX OOBIMHOTO OPY>Kus’4.

[Tpe3ymrignst rpayKAaHCKOTO xapakrepa o0bexTa, mpeAycMmoTpeHHas B Ao-
MOAHWUTEABHOM IIPOTOKOAE I, TAKSKe COAEPSKMTCS BO MHOIMX BOCHHBIX YCTABAX
" HacTaBAeHMIX’S. XOTsI 3Ta HOPMA COACPIKUTCS B VIHCTPYKLMM AASL BOGHHO-
Bo3AyIHbIX cna CIIA76, B oruére, mpeAcTaBacHHOM Muumcrepcrsom obopo-
ubl CHIA Konrpecey B8 1992 1., yrasaHo, 9T0 T4 HOpMA HE SIBASICTCSI HOPMOTL
OOBIYHOTO IIPABA M ITPOTUBOPEINT TPAAMLIMOHHOMY ITPABY BOVIHBI, TOCKOABKY
OHA IEPEKAIABIBACT OPEMsI OIPEACACHMS TOYHOM LJEAM, C KOTOPOIL MUCIIOAB3Y-
eTcst 00beKT, ¢ OOOPOHSIOIUXCS HA HAMAAAIOIINX, T.€. CO CTOPOHBI, KOHTPO-
AMpyIOIJeit OOBEKT, HA CTOPOHY, AMIIEHHYIO BO3MOKHOCTHU €rO0 KOHTPOAMPO-
Bath. [Top00HAS cUTyaums He YIUTBIBACT PEAABHOE IOAOKCHUE ACA BO BpeMmsd
BOVIHBI, ITOCKOABKY OT HAITAAAIOIIMX TPebyercs TaKasl CTEIEeHb YBEePEHHOCTH,
KaKasl PEAKO CylecTByeT B 6oeBbix ycaoBmsax. OHa CIOCOOGCTBYET TOMY, YTO-
651 obopoHsIOIgMecs IpeHeOperan cBOMMM 00L3aTeABCTBAMM OTACAATDH IPasK-
AAHCKUX AMI] U TPASKAAHCKME OOBEKTHI OT BOCHHBIX 00bexTOB’’. CyAs 1O OT-
4Ty o mpakTuke Mspamas, V3panab ODpUACPIKMBACTCS MHEHWSI, Y4TO TAKAs
IIPE3YMIIINS IIPUMEHMMA TOABKO B TOM CAyYde, KOTAd KOMAHAMP B ITOACBBIX
VCAOBMSX IIOAATACT, YTO €CTh «3HAYUTEABHDBIC» COMHEHWMs, 2 He TOTAQ, KOTAQ
CYLJECTBYET AMIND MaAas BePOSATHOCTH OMIMOKM. COOTBETCTBEHHO, peLIeHME
HAITAAATh MAM HE HAIIAAATH IIPUHMUMACTCSI B MOACBBIX YCAOBMSIX KOMAHAMPOM,
KOTOPBINL AOASKEH OIIPEACAUTD, AOCTATOYHO AWM 3HAYUTEABHA BEPOSITHOCTDH
oumbKy, 4ToObl OHA CTAAA OCHOBAHWMEM AAS PELICHMS He HAIIAAATH’S.

73 Mexcenka, 3asBacHme Ha AMIAOMATMIECKON KOHPEPEHUMM, MPUHABIIEN AOIOAHUTEAD-
Hble TPOTOKOABL (cM. AxTol Aunaomarmdeckoit xoudeperymn, t. VI, CDDH/SR.41,
26 masg 1977 r., ¢. 200).

74 TIporokoa II ¢ nonmpaskamn k KoHBEHIMM O KOHKPETHBIX BUAAX OOBIMHOTO OPY»KMSI, CTa~
T 3(8)(a).

75 Cm., Harpumep, BoeHHble yeTapbl W Hacrasaenns Ascrpaamn (r. 11, ra. 2, § 726), Apren-
bt (Tam ke, § 725), Benuna (tam sxe, § 727), Benrpun (tam ke, § 734), Tepmanun
(ram sxe, § 733), Mspanas (tam ke, § 735), Venanun (tam ke, § 741), Kamepyna
(tamke, § 728), Kamappr (tam sxe, § 729), Kemmn (tam ke, § 736), Koaymbun
(tam ke, § 730), Maparackapa (tam sxe, § 737), Hupepaanaos (tam ke, § 738), Hoson
Senaupmn (tam ke, § 739), CILIA (ram ke, § 744), Toro (tam ke, § 743), Oparunn
(tam ke, § 732), Xopsatun (tam ke, § 731) n Ulsegun (tam ke, § 742).

76 United States, Air Force Pamphlet (tam sxe, § 744).

77 United States, Department of Defense, Final Report to Congress on the Conduct of the
Persian Gulf War (tam sxe, § 752).

78 Report on the Practice of Israel (tam ke, § 749).
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B cBere BBIIIECKA3AHHOIO CIIPABEAAMBO CAEAATH BBIBOA, YTO B CAyYaE CO-
MHEHMST HEOOXOAUMO TIJATEABHO OLEHUTD, C YIETOM YCAOBUIA M OTPAHUYEHNUTN,
HAAaraeMplX KOHKPETHOM CHUTyaUuel, AOCTATOYHO AWM IPU3HAKOB, KOTOPBIE
MOIYT CTaTh OCHOBAHMEM AASl HamaAeHMst. HeAb3sl aBToMATHMYECKM TIPEATIOAA-
rath, 4To AKOOOM OOGBEKT, KOTOPBINA Ka’KETCs MOAO3PUTEABHBIM, MOSKET CTATh
LJCABIO 3aKOHHOIO HAIAACHWMS. DTO TAKJKE COrAacyercs: ¢ TpeboBaHmMeM pu-
HUMATh BCE BO3MOSKHBIE MEPBI IIPEAOCTOPOYKHOCTI IIPU HAITAACHUU U, B Ya-
CTHOCTHM, C 00SI3aTEABCTBOM YOEAMUTHCS, YTO OOBEKTHI, KOTOPHIE AOAYKHBI TIOA-
BEPIHYTHCS HATTAACHWUIO, SIBASIFOTCSI BOGHHBIMU OOBEKTAMM, HA KOTOPBIE MOXK-
HO HAIIAAATb, a HE IPAsKAAHCKUMK obberTammn (em. Hopmy 16).
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I'AABA 3

HATTAAEHUA HEM3BMPATEABHOTI'O
XAPAKTEPA

Hopma 11. HamapeHust Hen30MpaTeAbBHOIO XapaKkTepa 3aIlpeIleHbl.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 3, paspea A.

Pesrome

ITpakTnKa TOCyAapCTB YCTAHABAMBACT 3Ty HOPMY B KA4eCTBE HOPMBI OOBIYHO-
IO MEKAYHAPOAHOTO IIpaBa, IIPUMEHAEMONM BO BpemMs KaK MESKAYHAPOAHBIX,
TaK Y HEMEKAYHAPOAHBIX BOOPYKEHHBIX KOHPAMKTOB.

MexxOynapodnvie Goopysxénnvie KoHPAuKMbL

3ampelgeHne HaAACHWUY HEM30UPATEABHOTO XapaKTepa 3aKPEIACHO B CTa-
the 51(4) Aomoanurespnoro nporokoaa I1. Ha Aunsomatnaeckonn koude-
peHUMM, mpuHsBIIeN AOIOAHMTEABHBIE ITPOTOKOABI, PpaHINMs roarocoBasa
npoTus cTaThi 51, TIOCKOABKY COYAA, UTO BCAEACTBUE CAOYKHOCTM ITYHKTA 4
OH MOJKET «CEPhE3HO IIPEILSITCTBOBATD ITPOBEACHMIO OOOPOHMUTEABHBIX BO-
CHHBIX OIePayuil MPOTUB 3aXBATIMKA U KOMIIPOMETUPOBATH OCYIJECTBAC-
HUE eCTECTBEHHOTO MPaBa Ha 3aKOHHYIO 3aIJUTY, MPU3HAHHOTO B cTathe 51
Verasa Opranmsagmmn O6peanuenusix Hagnin2, Opnako npm patndmra-
ynn AonoaHnutesbHOro nporokosa | OpaHums He cperasa OTOBOPKM B OT-
HOIIICHMUW 3aIIpeljeHns HaIaACHWI HemsbupareApHOro xapaxrepa. Ha
Aunnaomarnaeckoit KoHepeHMM, MPUHSBIIEH AOIMOAHMTEABHBIE IPOTO-
KOABI, Mekcmka 3aspuaa, uro cratbst 51 AONOAHMTEABHOTO TIPOTOKOAA I
CTOAB Ba’KHA, YTO OHA HE AOASKHA «OBITh MPEAMETOM KaKMX-AMOO OrOBO-
POK, ITOCKOABKY, B IIPOTUBHOM CAy4ae, OHa OYACT HECOBMECTMMA C LEASIMMU
n 3apadamn ITporoxkoaa I 1 mopopser ero ocHOBY»3. JampelgeHne Hamape-
HMI HEeM30MPATEABHOTO XapaKTepa Takyke copepskurcs B [lporoxoae II n

1 Aomoanmreassiii mpotokoa I, crarest 51(4) (mpumsta 77 roaocamm mportus 1 mpm
16 BO3AEPIKABIIMXCSL).

2 Opangns, 3assaeHne Ha AMITAOMATHYECKOV KOH(EPEHLMM, MTPUHSBLICH AOIOAHUTEAD-
Hble NPOTOKOABL (cMm. AkThl Aumaomarmueckoit xoudeperymn, t. VI, CDDH/SR.41,
26 mast 1977 1., c. 170, § 111, c. 172, § 118.).

5 Mekcnka, 3aspaeHne Ha AMIAOMATMIECKON KOHPEPEHUMM, MPUHABIIEN AOIOAHUTEAD-
Hble TPOTOKOABL (cm. AxTol Aumaomarmieckoit xoudeperymn, t. VI, CDDH/SR .41,
26 mas 1977 r., c. 200).
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ITporoxkoae Il ¢ mompaskamn x KoHBeHIMM O KOHKPETHBIX BUAAX OOBIYHO-
TO OPY>KM4.

Bo MHOIMX BOEHHBIX yCTaBax W HACTABACHMAX ITPEAYCMOTPEHO, YTO Halla-
ACHMS HEeM30MPATEABHOTO XapaKkTepa sarpelrjeHsr’. Muorme rocypapersa mpu-
HSIAV 3AKOHOAATEABHBIE AKTHI, OOBSIBASIIOIME ITPECTYIIACHUEM COBEPIICHNE Ta-
KVUX HAITaA€HMIS. DTO 3allpeljeHne IOAKPEIASICTCS OPULMAABHBIMU 3asIBAC-
HUSAMI W OTPAKEHHOM B OTYETAX IPaKTMKOW’. TakoBa, B TOM 4mcAe, U IIpaK-
THUKA TOCYAAPCTB, KOTOPBIE HE SBASIOTCSA WMAM HE SABASAMCH HAa COOTBETCTBYIO-
1MV MOMEHT YIaCTHMKAMM AOIIOAHUTEABHOTO IIPOTOKOAQ I8.

4 TIporokoa II x KoHBeHUMM O KOHKPETHBIX BMAAX OOBIMHOTO Opyskums, crarths 3(3);
ITporokoa 1I ¢ mompaBkamm kK KoOHBEHUMM O KOHKPETHBIX BUAAX OOBITHOTO OPYSKIASL,
cratbs 3(8).

5 Cm., Harpumep, BoeHHbIe yeTaBhl M HacTasaeHust Ascrpaann (. 11, ra. 3, §§ 12 n 14),
Aprerrunst (tam ke, §§ 12—13), Beasrnn (tam sxe, § 12), Bernna (tam sxe, § 12),
Beankobpuranmun (tam ke, § 12), Tepmannn (ram ke, § 18), Mapanas (ram xe, §§ 12
n 21), Mapamn (tam ke, § 19), Muporesun (tam ke, § 12), Menaaun (tam ke, § 12),
Wtaamn (tam ke, § 22), Kamepyna (tam ke, § 15), Kanaapr (tam sxe, §§ 12 n 16),
Kenmn (ram sxe, § 12), Hupepaanpon (tam sxe, §§ 12 u 23), Hopon 3eranpun
(ram ke, §§ 12 n 24), Pocenn (Pyrosopctso 1990 1., § 8(5x) ), Toro (r. II, ra. 3, § 12),
Pparumn (tam sxe, § 12), Isengapun (tam sxe, § 29), Ilsegun (Tam ke, § 12),
Oxsapopa (tam ke, § 17) n IOAP (tam ke, §§ 12 u 27).

6 Cm., Hampumep, 3aKOHOAATeAbCTBO ABcTpasmm (tam ke, § 34), Apmenmn (Tam ke,

§ 32), Berapycn (tam sxe, § 35), Beabrun (tam sxe, § 36), Bocumun u [epyerosumnt

(tam ke, § 37), Beanxobpurarmn (tam sxe, § 61), Ipysun (tam ke, § 46), 3umbabse

(tam ke, § 63), Muponesun (tam ke, § 47), Upaanaun (tam ke, § 48), Mcemarmun

(tam ke, § 58), Kanmappr (tam sxe, § 38), Kunpa (tam ke, § 43), Kuras (tam ke,

§ 39), Koaymbun (tam xe, § 40), Autesr (tam xe, § 51), Hurepa (tam sxe, § 55),

Huaepaanpos (tam ke, § 52), Hosoii 3eaanamn (tam ke, § 53), Hopsernn (tam sxe,

§ 56), Ocrporor Kyxa (tam ske, § 41), Caoserun (tam ke, § 57), Tapxuxucrana

(tamxe, § 60), Xopsatun (tam ke, § 42), Ilsegun (tam sxe, § 59), DcroHmn

(tam ke, § 45) n FOrocaasun (Tam ke, § 62); cM. TaKOKe IIPOEKTHI 3aKOHOB APreHTUHbI

(tam ke, § 32), Mopaaramn (tam ke, § 49), Aupana (tam ke, § 50), Hukaparya

(tam ke, § 54) u Canbsapopa (tam ke, § 44).

Cwm., Harrpumep, 3asisaennst Bocuun n Tepyerosunst (tam ke, § 66), Borcsansr (Tam ke,

§ 67), Qunasramn (ram ke, § 72), HabaropaTeabHOi IPYNIBI 110 OCYIJECTBACHUIO

COTAQIIEHMS O MpeKpaljeHmy orast B KoHpankre 1996 r. meskay Mspanaem m Amsanom,

cocrosigent n3 (Monitoring Group on the Implementation of the 1996 Israel-Lebanon

Ceasefire Understanding) Mspamnas, Awmsana, Cupun, CHIA u OPpangun (tam ke,

§75), Beanxobpurammmn (tam sxe, §§ 95—97), I'epmanun (tam xe, § 76), Mpaxa

(tam ke, §§ 80—81), Mpana (tam ske, § 79), Manansun (tam ke, § 83), IToabmm

(tam ke, § 89), Cupun (ram ke, § 94), Caosernn (Tam sxe, § 91), CILHA (ram xe,

§ 98), Ulsenun (Tam ke, § 93), FOAP (tam ke, § 92) n FOrocaasun (tam ke, § 100),

a TaKyKe OTPAKEHHYIO B OTYETaX mpakTuky Manansun (tam ke, § 84).

8 Cwm., Hapumep, mpakTuKy Beamkobpuranmm (tam ke, §§ 12 mn 95—97), Mspanas
(ramxe, §§ 12 n 21), Mupamn (tam ke, § 19), Muporesun (tam ke, § 12), Mpaxa
(ram ke, § 80), Mpana (ram sxe, § 79), Kenun (ram sxe, § 12), Kuras (ram ke,
§39), Manaiisun (ram sxe, §§ 83—84), CIHA (ram sxe, §§ 30 u 98), Opannun
(tam ke, § 74) n TOAP (tam ke, § 92).
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B cBOMX BBICTYIIACHWMAX Iepes MesKAYHAPOAHBIM CYAOM B AGAC O SIACPHOM
opysknn n aeae o siaepaom opyxun (WHO) Heckoabko rocyaapcrs cocaa-
AVCh HA 3aITpeljeHne HAIaACHMI HeM30MPATeABHOTO XapaKTepa IIpu OIIpeAe-
ACHUM, HAPYIIUT AV HAIIAACHUE C ITPUMEHEHWEM SACPHOTO OPYSKUSI MEKAY-
HAaPOAHOE TYMAHWUTAPHOE IIPaBOY.

Korpa MKKK obparnacst k cropoHam B KoHankTe Ha Barskuem Boctoxe B
oxrabpe 1973 1., T.e. A0 mpuHATIA AOIOAHUTEABHOTIO IIPOTOKOAA I, ¢ Impocsbort
CODAIOAATB 3aITpeIeHyie HAMAACH!I Hen3bMPaTeABHOTO XapaKkTepa, COOTBETCTBYIO-
myne rocyaapera (Ermmer, Mspanas, Mpax n Cupnst) coraacmanch ato caeaarsio,

Hemexdynapodnvie Boopyskénmnvie KoHPAUKMDL

3ampelgenne HAMaACHWUI HEeM3OUPATEABHOTO XapakTepa OBIAO BKAIOYEHO B
IpOeKT AOMOAHUTEABHOrO IPOTOKOAA I, HO OBIAO BBINYIJEHO B IIOCACAHMIA
MOMEHT B PaMKax Mep, HAIIPABACHHBIX Ha yIporgeHne Texcrall. B pesyasra-
te B AomoaHMTEABHOM IpoToKoAe Il He coaepskuTcs aTa HOpMma Kak TakoBasd,
XOTSI CYLJECTBYeT MHEHMEe, 9TO OHA COAepykuTcs B cratbe 13(2)12, aormaeckn
BBITEKASI 13 ITPEAYCMOTPEHHOTO B HEVl 3aIIPeIjeHMs] HAAACHWUI Ha IPasKAAH-
CKUX AMI. OTa HOPMa BKAIOYCHA U B DOAee ITO3AHEE AOTOBOPHOE IIPABO, ITPU-
MEHVMOE BO BPEMsI HEMEYKAYHAPOAHBIX BOOPY’KEHHBIX KOH(PAUKTOB, 4 MMEH-
Ho, B Iporoxoa II ¢ mompaskamm k KOHBeHIIMM O KOHKPETHBIX BUAAX OOBIU-
Horo opyskmald. Kpome Toro, aTo 3ampelgeHne BOLIAO M B APYIME AOKYMEH-
THI, TAKOKE KACAIOIJUECs HEMEKAYHAPOAHBIX BOOPY’KEHHBIX KOHPAUKTOBI4,
BoeHHBIE yCTaBbl M HACTABACHWS, KOTOPBIC IIPUMEHWUMBI MAV ITPUMEHSIACH
BO BPEeMsI HEMEKAYHAPOAHBIX BOOPY)KEHHBIX KOHQPAUKTOB, IIPEAYCMATPUBAIOT
3aIrperjeHne HarmaACHU HensbupaTeAbHOTo xapakrepal’. MHorune rocysaper-

9 Cm., Hatpumep, soictyriaenns Ascrpasmn (tam ke, § 65), Mupaun (tam ke, § 77),

Mexceuxn (tam ke, § 85), Hopoit 3eranpmn (tam ke, § 86) u CIIA (tam ke, § 99).

Cm. ICRC, The International Committee’s Action in the Middle East (tam ke, § 139).

11 Draft Additional Protocol II submitted by the ICRC to the Diplomatic Conference lead-
ing to the adoption of the Additional Protocols, Article 26(3) (tam ke, § 3).

12 Michael Bothe, Karl Josef Partsch, Waldemar A. Solf (eds.), New Rules for Victims of
Armed Conflicts, Martinus Nijhoff, The Hague, 1982, p. 677.

13 TTporoxoa II ¢ mompasramm kK KOHBEHIMM O KOHKPETHBIX BUAAX OOBIYHOTO OPYIKMSI,
cratbs 3(8).

14 Cm., nanpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (t. II, ra. 3, § 6); Agreement on the Application of IHL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam ke, § 7);
Pyxosopctso Can-Pemo, 1. 42; Comprehensive Agreement on Respect for Human
Rights and IHL in the Philippines, Part III, Article 2(4) (r. 11, ra. 3, § 10); Broaserens
T'enepaabHOTO Cexperaps ot 6 asrycra 1999 r., pasaea 5.5.

15 Cm., Harrpumep, BoenHble yerasbl M Hactapaenust Ascrpasmn (1. 11, ra. 3, §§ 12 u 14),
Bennna (tam ke, § 12), Fepmanun (tam ske, § 18), Muamn (tam ke, §§ 19—20),
Mraamn (ram sxe, § 22), Kermnn (tam sxe, § 12), Toro (ram ke, § 12), Dxsasopa
(tam ke, § 17) u TOAP (tam ke, §§ 12 u 27).

1C



Hopma 11 51

Ba ITPUHSAY 3aKOHOAATEABHBIE aKThI, OOBSBASIIOIE COBEPIICHNME TAKUX HaIla-
ACHUI1 IIPECTYIIACHMEM BO BPEMsI AIOOOTO BOOPYKEHHOTO KOHPAMKTALS. Psip
OPUIMAABHBIX 3asBACHMI, KACAIOIIUXCS HEMEKAVHAPOAHBIX BOOPYIKEHHBIX
KOH(AMKTOB, CCBHIAAIOTCSA HA AAHHYIO HOPMYL7. BBICTYIAGHMS TOCYAApPCTB Ite-
pPeA MeXAYHAPOAHBIM CYAOM IO YIIOMMHABIIEMYCSI BBIIIIE ACAY O SIA€PHOM
OpY>Knu OBIAM CPOPMYAUPOBAHBI B OOIIMUX TEPMMUHAX, ITPUMEHVUMBIX KO BCEM
BOOPY>KEHHBIM KOH(AMKTAM.

OduimasbHOM MPAKTUKM, IIPOTUBOPEYAIE AAHHOM HOPME, He OBIAO HAMACHO
HJ B OTHOLICHMUN MEKAYHAPOAHBIX, HI B OTHOIICHMUNM HEMEKAYHAPOAHBIX BO-
OPY>KEHHBIX KOHPAMKTOB. HapyIeHns 3Toit HOPMBI OOBIHO OCYKAAOTCS TO-
CYAQpPCTBaMM BHE 3aBUCUMOCTI OT TOTO, BO BPeMsI KaKOTO KOHPAMKTA — MEK-
AVHAPOAHOTO MAU HEMEKAYHAPOAHOTO — oHM mponsoran!s. OOH n aApyrue
MEJKAVHAPOAHBIC OPTaHM3ALMI TAKIKE OCY’KAAAM T OCY’KAAIOT HAPYIICHS
ITOM HOPMBI, HAIIPUMEpP, BO Bpems KOH(PAMKTOB B AdraHucrane, BocHun n
l'epyerosnue, Bypyran, Kocoso, Haroprom Kapabaxe, Cypane n Yeune!d.

16 Cm., Hanpumep, 3aKOHOAATEABCTBO Apmernn (Tam ke, § 33), Beaapyen (tam ke, § 35),
Beabrnn (tam ke, § 36), Bocrmn u lepuerosuust (tam ke, § 37), I'pysun (tam ke,
§ 46), Vicaamn (tam ke, § 58), Koaymbun (tam sxe, § 40), Antser (tam ke, § 51),
Hurepa (tam ke, § 55), Hopserun (tam sxe, § 56), Caosenun (tam sxe, § 57),
Tapsxuxncrana (tam sxe, § 60), Xopsatun (tam ke, § 42), seyun (tam ke, § 59),
Ocrornn (Tam ke, § 45) n FOrocaasun (tam ke, § 62); cM. TaKIKE MPOEKTHI 3aKOHOB
Aprenunnt (tam ke, § 32), Moppaamuu (tam ke, § 49), Hukaparya (tam sxe, § 54)
n CanpBapopa (ram xe, § 44).

17 Cm., nanpumep, sassaenus [epmanun (tam ke, § 76), Mupgun (tam ke, §§ 77—78),
Manaiisun (tam ke, §§ 83—84) n Caosenun (tam xe, § 91).

18 Cm., nanpumep, sasieaenms Bocamm u Tepyeropunst (tam ke, § 66), Borcrans (Tam ke,
§ 67), Beankobpurarun (tam ke, §§ 95—97), Vpaka (tam ke, §§ 80—81), Mpana
(Tam ke, § 79), Maaaisun (tam ke, § 83), CILIA (tam ke, § 98), Caosennn (Tam ke,
§ 91), FOAP (tam ke, § 92) n FOrocaasun (tam ke, § 100).

19 Cm., nampumep, Pesoarogno Cosera Besomacrocrn OOH 1199, 23 cenrsabps 1998 r.,
peambyaa, n 3assaenne ero lpeacepareast; Pesoatoymun [enepaasnoit Accambaen OOH
40/137, 13 aexabps 1985 1., § 4, 48/153, 20 aexabps 1993 1., § 6, 49/196, 23 aexabps
1994 1., § 7, 50/193, 22 aexabpsa 1995 1., § 5, 51/112, 12 aexabps 1996 r., npeambyaa
n § 8, 53/164, 9 aexabpsa 1998 r., § 8, 55/116, 4 aexabpst 2000 r., § 2(a)(iv); UN
Commission on Human Rights, Res. 1987/58, 11 March 1987, §§ 3—4, 1995/74,
8 March 1995, preamble, 1992/S-2/1, 1 December 1992, § 7, 1993/7, 23 February
1993, § 12, 1994/75, 9 March 1994, § 1, 1995/89, 8 March 1995, § 5, 1995/77,
8 March 19935, preamble and § 16, 1996/73, 23 April 1996, § 12, 1997/59, 15 April
1997, § 15, 1998/67, 21 April 1998, § 15, 1998/82, 24 April 1998, § 7, and 2000/58,
25 April 2000, preamble and § 2; Council of Europe, Committee of Ministers,
Declaration on Nagorno-Karabakh (r. II, ra. 3, § 125) and Declaration on Bosnia and
Herzegovina (tam sxe, § 126); Council of Europe, Parliamentary Assembly, Res. 1055
(tam ke, § 127); EC, Ministers of Foreign Affairs, Declaration on Yugoslavia (Tam ke,
§ 128); EC, Statement on the bombardment of Gorazde and Declaration on Yugoslavia
(tam ke, § 129); EU, Council of Ministers, Council Regulation EC No. 1901/98
(tam sxe, § 130); European Council, SN 100/00, Presidency Conclusions (tam ke, § 131).
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Perrennss MeskayHapOAHOTO yroAOBHOrO TpubyHasa mo 6Osisirert FOrocaa-
BUM TAKIKE CBUACTEABCTBYIOT O TOM, UTO 3alIpelljeHNne HAIAACHWUI Hensbupa-
TEABHOTO XapaKTepa sSBASIETCSI OOBIYHBIM KaK BO BPEMs MEKAYHAPOAHBIX, TaK
" HEMESKAYHAPOAHBIX BOOPYYKEHHBIX KOHPAMKTOBZ.

XXV Meskayaapoanas: xoudepenyns Kpacroro Kpecra 8 1986 r. Berpasn-
A TAYOOKOE CO’KAaACHWME B CBSI3W C «HANMAACHWMSIMM HEM30OMPATEABHOTO XapaK-
Tepa, KOTOPBIM MTOABEPTafOTCs TPASKAAHCKME AMIA ... B HAPYIICHNUE 3aKOHOB 1
obprqaes BovHpp 2!, MKKK HamommHaer cTOpoHam Kak B MESKAYHAPOAHBIX,
TaK ¥ B HEMEKAYHAPOAHBIX KOHPAMKTAX 00 MX ODI3aHHOCTM BO3ACPSKMBATH-
Cs1 OT HAITAACHWI HeM30MPATEABHOTO XxapaxkTepall,

Hopma 12. K HanapeHMsIM HeW30MpPaTEABHOIO XapaKTepa OTHOCSITCS:

a) HallaA€HWsI, KOTOpble He HAIIPABACHBI Ha KOHKPETHbIE
BOEHHBIX OOBEKTHI;

b) HamapeHWs, IPU KOTOPBIX IIPUMEHSIOTCSI METOABL AN
CPEACTBAa BEACHWMSI BOEHHBIX AEVICTBUI, KOTOPbIE HE MOIYT
6BITH HAIIPaBA€HBI HA KOHKPETHBIE BOCHHBIE OOBEKTHI;

C) HAIaAEHWUA, IIPU KOTOPBIX IPUMEHSIOTCI METOABI AU
CPEeACTBA BEACHWMS BOEHHBIX AEVCTBUIA, ITOCAEACTBUSA KOTOPBIX
HEe MOTIYT OBITh OrPaHUYEHBI, KaK 3TO Tpebyercsa B
COOTBETCTBUM C MEKAVHAPOAHBIM T'YMAHUTAPHBIM IIPABOM;

M KOTOpBIE, TAKMM OOPa30oM, B KASKAOM TAKOM CAYYde IIOPASKAIOT
BOEGHHBIE OOBEKTHI M IPASKAAHCKUX AUL MAU TPASKAAHCKUE OOBEKTHI
6e3 pasamuns.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 3, paspea B.

Pesrome

ITpaxkTiKa TOCyAQPCTB YCTAHABAMBACT 3Ty HOPMY B KadeCTBE HOPMBI OOBIIHO-
TO MEYKAYHAPOAHOTO IIPAaBa, IPUMEHSAEMONM BO BPeMs KAK MEKAYHAPOAHBIX,
TaK Y HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(AUKTOB.

20 ICTY, Tadi¢ case, Interlocutory Appeal (tam ke, § 134), and Kordi¢ and Cerkez case,
Decision on the Joint Defence Motion (tam ke, § 136) and Kupreski¢ case, Judgement
(tam ke, § 137).

21 25th International Conference of the Red Cross, Res. I (tam ke, § 133).

22 Cm., nanpumep, npaktuxy MKKK (ram ske, §§ 139—142, 144—154 u 156—157).



Hopma 12 53

Mexcdynapodnvie Goopyxénrvie kondruxmor

DTO onpeAeAcHME HAIAACHMI HEM30MPATEABHOTO XapaKTepa 3aKPEIACHO B
crarbe 51(4)(a) AomnoaumrespHoro mporokoaa [23. Ha Aumaomarmueckoit
KOH(pepeHUMH, PUHSBIIEHl AOMOAHUTEABHBIE ITPOTOKOABL, PpaHims roaoco-
BaAa MPOTMB CTaThy D1, TIOCKOABKY COYAQ, UTO BCAEACTBUE CAOSKHOCTM ITYHK-
Ta 4 OH MOSKET «CePBE3HO IIPEITITCTBOBATH IIPOBEACHUIO OOOPOHMUTEABHBIX BO-
€HHBIX OIepalMil IPOTUB 3aXBATYMKA M KOMIIPOMETUPOBATH OCYIJECTBACHUE
€CTECTBEHHOTO IIPpaBa Ha 3aKOHHYIO 3aIJUTy, IPU3HAHHOTO B crathe 51 Yera-
Ba Opraumsagmnn O6pepnuéansx Hagmim24, OpxHako npn patnduranmun Ao-
HOAHMUTEABHOTO IIpoToKoAa | OpaHiyms He cAerara OrOBOPKM B OTHOLICHMN 3a-
IIpeljeHns] HallaACHMI HemsbupareapHOro xapaxrepa. Ha Awumaomarmueckorn
KOoHbepeHUMUH, TPUHsBLIEH AOIOAHUTEABHbIE IIPOTOKOABI, MeKkcuka 3asBnaa,
9TO cTaTha 51 AOMOAHMTEABPHOTO IPOTOKOAA | CTOAD BaskHa, 4TO OHA HE AOAYK-
Ha «OBITh IIPEAMETOM KaKMX-AMOO OrOBOPOK, IIOCKOABKY, B ITPOTMBHOM CAY-
yae, oHa OYAET HECOBMECTMMA C IJeAsMM M 3apadamu IIporoxosa I m mopo-
pBer ero ocHoBy»25. B pokaape o pabore Kommrera III Ammaomarmueckorn
KoH(EepeHMN TOBOPUTCS, YTO BCE €rO YACHBI COTAACMAWCH C TEM, YTO HaAAe-
SKalljee  OIPEACACHWME HAITAACHUI HEeM3OUPATEABHOTO XapaKTepa AOAYKHO
BKAIOYATDH B CeOs1 TPU TUITA HAITAACHWI, 3aKPEIAEHHBIX B 3TOM HOpMe26. 3a mc-
KAIOYEHMEM MOAIYHKTA (C), 3TO OIPEACACHME HAIIAACHMI Hen3OUPaTEABHOIO
xapakTepa Tarske copepskmurca B [Tporokoae II m I'lporokoae II ¢ mompaska-
mn K KOHBEHIMNM O KOHKPETHBIX BUAAX OOBIMHOTO OPYKus2’.

MHO>KecTBO BOGHHBIX JCTABOB M HACTABACHWI COACPIKAT 3TO OIPEACACHME
HAITAaACHWMI HeM30MPAaTeABHOrO XapaKTepa IOAHOCTBIO MAWM 4acTMyHO2S. Ha

23 AonoanureabHbIit IpoTokoa 1, crates 51(4) (a) (upuusara 77 roaocamm nporus 1 npn
16 Bo3aepsKaBLIMXCS).

24 Qpanuns, 3assaeHne Ha AMIAOMATIIECKOI! KOHPEPEHLMM, IPUHABIIET AOIOAHUTEABHBIE
nporokoas! (cm. Axrer Anmaomatmueckont koudeperymn, T. VI, CDDH/SR.41, 26 mas
1977 r., c. 170, § 111, c. 172, § 118.).

25 Mexcuka, 3asmaeHne Ha AMITAOMATHIECKON KOHPEPEHUM, TPUHARITIEN AOTOAHUTEABHDIE
mporoxoasl (cm. Arrer Anrmaomarndeckoint kKoHdeperymn, T. VI, CDDH/SR.41, 26 mas
1977 r., c¢. 200).

26 Aokaap o pabore Komwmrera III AmumaomaTmueckoit KOH(EpPEeHUMW, NPUHSIBIIEN
Aomoanuresprsie  TpoTokoAbl  (em. Axtel  Aumaomarmdeckon koHdeperuymn, T. XV,
CDDH/215/Rev.1, Bropas ceccus, Aoxaap Komurera 111, c. 286, § 55).

27 TIporoxoa II x KoseHymm o KOHKpeTHBIX Bupax obbraHoro opyskums, cratbst 3(3)(a);
ITporoxoa Il ¢ mompaBxkamm Kk KoHBeHUMM O KOHKPETHBIX BUAAX OOBIYHOIO OPYKMI,
cratpa 3(8) (a).

28 CMm., Harrpumep, BOeHHbIe ycTasbl U Hactasaenus Ascrpaann (t. 11, ra. 3, §§ 170, 212 n
256), Beabrmn (tam ke, §§ 170, 212 u 256), Benmma (tam ske, § 171),
Beankobpuranmn (tam ke, § 178), Tepmarun (tam sxe, §§ 170, 212 u 256), Uspanas
(tam ke, §§ 173, 214 u 257), Ucnanmun (tam sxe, §§ 170, 212 u 256), Kanappr (tam
ke, §§ 170, 212 u 256), Kenun (ram sxe, § 174), Hurepun (tam sxe, § 175),
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HEM TaKoKe OCHOBAH PsiA OPUIMAABHBIX 3asBAeHMIIZ. TakoBa, B TOM umcae, U
IIPAKTUKA TOCYAAPCTB, KOTOPBIE HE SIBASIIOTCSI MAW HE SIBASIAMCH HA COOTBETCT-
BYIOIMI MOMEHT YYaCTHMKAMM AOIMOAHUTEABHOTO IrpoToKoaa [30.

Hemexdynaponvie Boopyxénnvie konpruxmor

B AonoarnrteapHom mporoxoae I He coAepsKMUTCS 3TO OIpeAeAeHIMe HATTAACHMI
HEeM3OMPATEABHOTO XaPAKTEPa, XOTS CYLJECTBYeT MHEHME, Y4TO €TO IIOAIYHKTHI
(a) n (b) copepsxarcsa B crarbe 13(2), AOTMYECKM BBITEKAS U3 ITPEAYCMOTPEH-
HOTO B HeVl 3aIIpeljeHns] HAAACHMI Ha TPAYKAAHCKUX AnIPl. 3a MCKAIOUeHMeM
MOATIYHKTA (C), 3TO OIPEACACHNME BOIIAO U B boAee TIO3AHEE AOTOBOPHOE ITpa-
BO, IIPUMEHMMOE B HEMESKAVHAPOAHBIX BOOPY’KEHHBIX KOHPAUKTAX, 4 MMEHHO,
B I'Iporokoa II ¢ mompaBkamm x KOHBEHIMM O KOHKPETHBIX BMAAX OOBIYHOTO
opyxms32, Kpome ToOro, 3to samperjeHne BKAIOYEHO W B APYIME AOKYMEHTBI,
TAKIKE KACAIOIMECS] HEMESKAVHAPOAHBIX BOOPYSKEHHBIX KOHPAMKTOB.

DTO OIpeAeACHNME HATIAACHWUI HEM30MPATEABHOIO XapaKTepa TaKKe 3a-
KPEIIACHO B BOEHHBIX YCTABAX M HACTABACHWMSX, KOTOPBIE IIPUMEHMMBI WA
IIPUMEHSIAUCH BO BPEMS HEMESKAVHAPOAHBIX BOOPY’KEHHBIX KOH(PAMKTOBHM.
OHO moAAEPSKMBACTCST OPUIIMAABHBIMM 3aSIBACHUSIMMSS,

Hupepaanaos (tam sxe, §§ 170, 212 n 256), Hopoit 3eaanpamn (tam e, §§ 170, 212 n
256), CHIA (tam ke, §§ 179—180, 215—217 u 258), Toro (ram ke, § 177), Ilsenun
(ram sxe, §§ 170, 212 n 256), Oxsagopa (tam sxe, §§ 172 u 213), FOrocaasun (tam ke,
§ 259) n FOAP (tam ke, § 176); cm. Taxyke IpoekTH 3akoHOB Huxaparya (tam ke,
§§ 182, 219 u 261) u Caassapopa (ram ke, §§ 181, 218 u 260).

29 Cm., mampmumep, sassaeHms Beamxobpurammn (tam ke, §§ 191 nu 232), Tepmanckoit
Aemoxpatnueckoit Pecrrybanxm (tam ke, § 223), Muamn (tam ke, §§ 185 u 224),
Nopparmn n CHIA (tam ke, §§ 186 u 227), Vpaka (tam ke, § 225), Urtasun (Tam
ke, § 226), Kamapapr (tam sxe, § 221), Koaymbun (ram ke, § 184), Mexkeuxn (Tam
ke, §§ 188 m 228—229), Haypy (ram ke, § 230), Pyaupsr (tam ke, § 190), CIIA
(tam ke, §§ 192—195 u 233—237), Oepepatupnoit Pecrrybanxm lepmanmn (Tam ke,
§ 222) w Wpu-Aasxu (tam ke, § 231).

30 Cm., mammpumep, mpaktuxy Muamn (tam sxe, §§ 185, 224 u 265) n CHIA (tam ke,
§§ 186, 227 u 267).

31 Michael Bothe, Karl Josef Partsch, Waldemar A. Solf (eds.), New Rules for Victims of
Armed Conflicts, Martinus Nijhoff, The Hague, 1982, p. 677.

32 TIporokoa II ¢ monpaskamm xk KoHBEHUMM O KOHKPETHBIX BUAAX OOBIMHOTO OPY3KMS,
crates 3(8) (a).

33 Cm., manpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (r. II, ra. 3, §§ 167, 209 u 253); Agreement on the
Application of IHL between the Parties to the Conflict in Bosnia and Herzegovina,
para. 2.5 (tam ke, §§ 168, 210 n 254); PykosoactBo Can-Pemo, 1. 42(b).

34 Cm., Harrpumep, BoeHHbIe yeTaBbl u HacTaaenust Apcrpaann (r. I, ta. 3, §§ 170, 212 n
256), Benuna (tam sxe, § 171), Tepmanun (tam sxe, §§ 170, 212 u 256), Kenun
(tramke, § 174), Hurepun (ram sxe, § 175), Toro (tam ke, § 177), Dxsasopa
(ram ke, §§ 172 u 213) u FOrocaasun (tam ke, § 259).

35 Cm., narrpumep, sassaerns Muaun (tam ke, §§ 185, 224 u 265), Moppanmnn (tam xe,
§§ 186, 227 w 267) u CIIA (ram e, §§ 186, 195, 227, 236 u 267); cm. Takke
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XXIV Meskayrapoanas xondpepenyns Kpacuoro Kpecra B 1981 r. mpussa-
AQ CTOPOHBI BOOPY>KEHHBIX KOHPAMKTOB BOOOIE «He MCIIOAB30BATH METOABL M
CPEACTBA BEACHMsI BOVHbI, KOTOPbIE HE MOIYT OBITh HAIIPABACHBI HA KOHKPET-
HBIE BOCHHbIE LJEAU M IIOCACACTBUSI KOTOPBIX HE MOIYT OBITH OrpaHmMdIeHbD 36,

Pemrenns MeskAyHAPOAHOTO cyaa M MesKAYHAPOAHOTO YTOAOBHOTO TpMOyHAAQ
no 6Geisrrent FOrocaaBmm Takske CBMACTEABCTBYIOT O TOM, YTO 3TO OIPEACAC-
HUE HAIAACHMI HEeM3OMPATEABHOTO XapaKTepa SBASETCSI OOBIMHBIM KaK B
MEJKAVHAPOAHBIX, TAK W B HEMEKAVHAPOAHBIX BOOPY’KEHHBIX KOH(AMKTAX.
B cBoém KoHCyABTATMBHOM 3aKAIOYEHMM O SACPHOM OPYKUM MeRAyHApPOA-
HBIVL CyA IIOCTAHOBWMA, YTO 3AIPEIJEHME TEX BUAOB OPYIKWS, TPV IMTPUMEHEHUNU
KOTOPBIX HEBO3MOSKHO ITPOBECTHM PA3AUUME MESKAY TPASKAAHCKMUMU 1 BOCHHBI-
MU LIASIMM, SIBASIETCS «HE3BIOAGMBIM» ITPUHIUIIOM OOBIYHOTO MEKAYHAPOA-
Horo mpasa. Cya OTMETHA, YTO, B COOTBETCTBUM C ITUM ITPUHUMUIIOM, TYMaHM-
TApHOE IIPABO C CAMOTO HAYaAd CBOETO CYIJECTBOBAHMS 3aIIPETMAO KOHKPET-
HBIC BUABI OPYKMSI «M3-32 UX HEMU3OMPATEABHOTO AEVACTBMSI B OTHOIICHUM
KOMOATAaHTOB M IPasKAAHCKUX Anip37. ITpu mepecmorpe OOBMHMTEABHOIO aK-
Ta 1o Aeay Maprmua B 1996 r. MeskAyHAPOAHBIV YTOAOBHEIN TPUOYHAA IO
6pipuret FOrocaaBmum paccmaTpmBas 3aKOHHOCTD MCITOAB3OBAHWSI KACCETHBIX
60M0 B COOTBETCTBMUM ¢ OOBIYHBIM MEKAVHAPOAHBIM IIPABOM, B TOM YHCAE CO-
OTHOCSI €r0 C 3aIPeljeHMeM HAMaACHWUI Hen3OMPaTeABHOTO XapaKTepa, IIpu
KOTOPBIX IPUMEHSIOTCSI CPEACTBA MAM METOABI BEACHWSI BOCHHBIX ACVICTBUVA,
KOTOpBIe He MOTYT OBITh HAIIPABACHBI HA KOHKPETHBIN BOCHHBIN OOBEKT3S.

OdnynaspHOM MPAKTUKY, IIPOTUBOPEUAICH AAHHOW HOpPME, OOHAPY’KEHO
He 6b1r0. Hnkaxoro Apyroro ompepeseHmMs HAITAaACHMI HEM30MPATEABHOTO Xa-
paxrepa odpuUMAABHO HE BBIABUTAAOCH, A 3ASIBACHMSI, CACAAHHBIC B OTHOIICHWM
HAITAACHMI HeM30MPATEABHOTO XapaKTepa B objem B cooTBeTCcTBMUM ¢ Hopmont
11, moryr GbITh B HEKOTOPBIX CAYYAsIX OCHOBAHBI HA TOM ITOHMMAHWUM HAIIAAC-
HUI HeM30MPATEABHOTO XapakTepa, Kotopoe coaepykurcst 8 Hopme 12, oco-
GEHHO ecAM Y4ecTh, 4TO APYTOTO OIPEACACHWS HE CYIJeCTBYeT.

ToaxoBanue

D10 orpeseseHMe HATIAACHWI HEM3OMPATEABHOTO XapaKTepa IIPEACTABASIET CO-
0oM1 ocyIjecTBACHNE IPUHUMUIIA TPOBEACHUS PASAUIMSI Y MEKAYHAPOAHOTO Iy-
MaHMUTApHOTO mpasa B yeaom. Hopma 12(a) — 3to npumeneHue samperge-
HMs HAIlaAeHMI Ha rpaskaaHckux any (ecm. Hopmy 1) m sampergenws nama-
AeHMI1 Ha rpaskpaHckue obbexTsl (cm. Hopmy 7), KoTopble IpUMMEHMMBI KaKk

mpoextsl 3akoHOB Hukaparya (ram ke, §§ 182, 219 u 261) u Caassapopa (Tam ke,
§§ 181, 218 u 260).
6 24th International Conference of the Red Cross, Res. XIII (tam ke, §§ 242 n 279).
37 KOHCYABTATMBHOE 3aKAIOYEHME O SIA€PHOM opyxun, §§ 78—79.
38 ICTY, Marti¢ case, Review of the Indictment (r. II, ra. 3, § 246).

[
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BO BPEMs MESKAVHAPOAHBIX, TAK Y HEMEKAYVHAPOAHBIX BOOPYIKEHHBIX KOH-
dankror. Hopma 12(b) Taxske oTpaskaer mpumeHEHME 3amPEIeHMsT Hamla-
ACHUI HA TPASKAAHCKMX AMI] MAM Ha rpaskpaHckue obbextsr (ecm. Hopmsr 1
n 7). Ilpumennmoe Bo Bpemst MEKAVHAPOAHBIX 1 HEMEKAYHAPOAHBIX KOH-
(AUKTOB 3aIIperjeHne TeX BMAOB OPY’KMsI, KOTOPbIE IIO CBOEW IPUpPoAe 00-
Aapaor Hemsbupareabsim perictsuem (em. Hopmy 71), ocroBano Ha orpe-
ACACHUM HATIAACHMI HEM3OMPATEABHOTO XapaKkTepa, copepskamemcs 8 Hop-
me 12(b). Haxoneny, Hopma 12(c) ocHOBaHAa Ha AOTMIHOM AOBOAE O TOM,
9TO CPEACTBA M METOABI BEACHMsSI BOWHBI, MOCACACTBUS KOTOPBIX HE MOIYT
OBITH OIpaHMYCHBI, KaK 3TO TPeOYeTCsl B COOTBETCTBUM C MEKAYHAPOAHBIM
I'YMAHUTAPHBIM IIPABOM, AOASKHBI ObITH 3ampergeHsl. OAHAKO IIPU ITOM AO-
BOAE BO3HMKAET BOIIPOC O TOM, KAKOBBI JK€ 3TN OrpaHmdeHms. [Ipakrmka B
5TOM OTHOLICHMM YKA3BIBACT HA TE BUABI OPYSKMSI, IIOCACACTBUSI IIPUMEHE-
HMSI KOTOPBIX HEBO3MOSKHO KOHTPOAMPOBATH BO BPEMEHN M IIPOCTPAHCTBE U
KOTOPBIE MOPA’KAOT BOEHHbIE OOBEKTHL U IPASKAAHCKUX AUL] MAW TPASKAAH-
ckue obOberTsl 6e3 pasamumsi. VHCTPYKLMST AASL BOCHHO-BO3AYIUHBIX CHUA
CILIA mpusopnt B mpumep 6uonornueckoe opysrme3?. Xors: Gmnoaormaeckoe
OPY’KME M MOKET OBITH HAIIPABACHO IIPOTHB BOCHHBIX OOBEKTOB, U3 CaMOil
IIPUPOABL ITOTO OPYIKMUSI CACAYET, YTO IIOCAE€ HAYaAd HIPUMEHEHMs €ro Io-
CAGACTBMSI BBIXOASIT M3-II0A KOHTPOASI IIPUMEHMBIIIET] €TI0 CTOPOHBI, COOTBET-
CTBEHHO, OHO MOJKET MOPA3UTh KAK KOMOATAHTOB, TAK U IPASKAQHCKUX AWIL
1, 6e3yCAOBHO, CO3AAET OIACHOCTh YPE3MEPHBIX MOTEPh CPEAU TPASKAAHCKO-
IO HACEACHMSL.

Hopma 13. 3anpeiyensr HatapeHUA yTEM 60MO6apPAMPOBOK AIOOBIMU
METOAAMU MAU CPEACTBAMM, IIPU KOTOPHIX B KAYECTBE €AMHOTO
BOEGHHOTO O0BEKTa PACCMATPUBACTCS PSIA SIBHO OTCTOSIIIUX APYT

OT ApYyra M Pa3AMYMMBIX BOCHHBIX OOBEKTOB, PACIIOAOSKEHHBIX

B TOPOAE, ACPEBHE MAU APYITOM PailOHe, TA€ COCPEAOTOYEHBI
IPasKAQHCKME AMLA AW TPASKAAHCKHUE OOBEKTHIL.

Ipaxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 3, paspea C.
Pezrome

ITpakTuKa TOCyAApCTB YCTAHABAMBAET 3Ty HOPMY B KA4eCTBE HOPMBI OOBIYHO-
IO MEXKAYHAPOAHOTO IIpaBa, IPUMEHAEMONM BO BPeMs KaK MESKAYHAPOAHBIX,
TaK Y HEMEKAYHAPOAHBIX BOOPYKEHHBIX KOHPAMKTOB.

39 United States, Air Force Pampblet (tam sxe, § 258).
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Mexcdynapodnvie Goopyxénrvie kondruxmor

CoraacHO AOIOAHUTEABHOMY ITPOTOKOAY [, HamapeHms myTém 6oMOapAMPOBOK
AIODBIMM METOAAMU AW CPEACTBAMM, IIPU KOTOPHIX B KAIECTBE EAMHOTO BO-
€HHOTO O0BEKTA PACCMATPUBACTCS PSIA SIBHO OTCTOSIINUX APYT OT Apyra u pas-
AMYIVMBIX BOCHHBIX OOBEKTOB, PACIIOAOSKEHHBIX B TOPOAE, ACPEBHE VA APYTOM
pavioHe, TAe COCPEAOTOUCHBI TPASKAAHCKIME AMIJA MAU TPASKAAHCKME OOBEKTHI, —
TaK HasbplBaeMoe «OOMOOMETaHwMe IO IMAOIJAAM», — SIBASIOTCS HAIAACHUSIMMU
HEM30MPATEABHOTO XapaKTepa W, B KayeCTBE TAKOBBIX, 3aIIPeIjeHbr0.

3anperjenne «0omMOOMeTaHMSI 1O MAOIJAAM» COAEPIKMUTCS BO MHOIMX BO-
CHHBIX yCTaBaX M HACTABACHMAX!, B TOM 4ncAe, IPUHAAACSKAIINUX TOCYAAPCT-
BaM, KOTOPBIEC HE SIBASIFOTCSI MAM HE SIBASIAUCH Ha MOMEHT MX IIPUHSTUS yIa-
CTHMKAMIU AOIIOAHUTEABHOTO IIPOTOKOAA 42,

Koraa MKKK obparmnacs k cropoHam B KoHPAMKTe Ha bamskHem Bocroke
B okTsi6pe 1973 1., T.e. A0 mpMHATHS AOIOAHUTEABHOTO IIPOTOKOAZ I, €
IIPOCKOOTL CODAIOAATD 3aITpereHne «6oMOOMEeTaHMS IO TIAOLAAM», COOTBETCT-
pyromgue rocypaapersa (Ermmer, Mapanas, Mpak n Cupns) coraacmanch 3to
cAeAaTh3,

Hemexxdynapodnwvie Boopyskénmvie KOHPAUKMbL

3arperjenne «60MOOMETaHMST TIO TIAOLJaAM» OBIAO BRAIOYEHO B IPOeKT Ao-
ITOAHUTEABHOTO IIPOTOKOAA II, HO OBIAO BBINVIJEHO B ITOCACAHWMIA MOMEHT B
paMKax mep, HAIPaBACHHBIX Ha yIIpoljeHne Tekcratd. B pesyasrare B Aoroa-
HUTEABHOM IIpOTOKOAEe I He copeprkuTes 3Ta HOpMa KaK TAKOBAsI, XOTSI M Cy-
IJECTBYET MHEHWME, YTO OHA COAEPKMTCs B crartbe 13(2), Aormyecku BbITEKAs
73 IIPEAYCMOTPEHHOTO B HETl 3aITPEIeHMsT HAITAACHMI Ha IPASKAAHCKUX AUIS.
DTO 3ampergeHne BKAIOYCHO U B boAee TTO3AHEe AOTOBOPHOE ITPABO, IIPUMEHM-

40 Aomoanureannprit mpotokoa I, crates 51(5)(a) (mpunsara 77 roaocamu mpotus 1 npu
16 Bo3AepIKABIIMXCS).

41 Cm., Hatipumep, Boenusle yerapsl u Hactapaermst Ascrpasmn (r. 11, ra. 3, §§ 290—291),
Beabrmn (Tam ke, § 292), Benmna (tam ke, § 293), Beamxobpurammm (Tam Ske,
§ 307), T'epmarun (tam xe, § 296), Mspanas (tam ke, § 297), Mcmanmn (tam ke,
§ 303), Nraann (Tam ke, § 298), Kanaasr (tam ke, § 294), Kennn (Tam ke, § 299),
Magparackapa (ram sxe, § 300), Hupepaanpos (ram sxe, § 301), Hosoit 3eransnn
(tam ke, § 302), CIHA (tam ke, § 308), Toro (tam xe, § 306), Xopsatun (Tam xe,
§ 295), Ipeitgapun (tam ke, § 305) n Lpegun (tam sxe, § 304).

42 Cm. BoenHble ycraspl u HacraBaeHmst Beamkobpuranmm (tam sxe, § 307), Mspanas
(tam ke, § 297), Kenun (tam ke, § 299) n CIHA (Tam ke, § 308).

43 Cm. ICRC, The International Committee’s Action in the Middle East (ram sxe, § 321).

44 Draft Additional Protocol II submitted by the ICRC to the Diplomatic Conference lead-
ing to the adoption of the Additional Protocols, Article 26(3) (a) (tam ke, § 284).

45 Michael Bothe, Karl Josef Partsch, Waldemar A. Solf (eds.), New Rules for Victims of
Armed Conflicts, Martinus Nijhoff, The Hague, 1982, p. 677.
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MO€ B HEMEKAYHAPOAHBIX BOOPYKEHHBIX KOHPAMKTAX, a MMEHHO B ITpoToxoa
II ¢ mompasramn xk KoHBEHIMWM O KOHKPETHBIX BUAAX OOBIYHOTO OPYKMS4C.
Kpome TOTO, OHO BOIIAO T B APYTHE AOKYMEHTHI, TAKIKE KACAIOMMUEC HEMEK-
AYHAPOAHBIX BOOPY’KEHHBIX KOHPAMKTOB,

BoenmpIe ycTaBpl M HACTABACHWAS, KOTOPBIE IIPUMEHMMBI UAVL ITPUMEHSATACH
BO BpeMsl HEMESKAYHAPOAHBIX BOOPY’KEHHBIX KOHQPAMKTOB, IPEAYCMATPUBAIOT
3anpenjenne «6oMboOMEeTaH s 1O TAOIIJaAM» 48,

BriBoa, 4TO 3TA HOpMA SABASETCS IPUHLMUIIOM OOBIYHOTO IPaBa B HEMEIK-
AVHAPOAHBIX BOODPY’KEHHBIX KOH(AMKTAX, ITOATBEPSKAAETCS W TEM apIyMeH-
TOM, 94TO TaK HA3BIBAEMOE OOMOOMETAHVIE IO IAOIJaAM CUMUTACTCS OAHMUM W3
TWUIIOB HAIIAACHWUI HeM30MUPaTeAbHOrO XapakTepa. IToCcKOAbKY HamapeHws He-
M30MPATEABHOTO XapaKTepa 3allpeIeHbl B HEMEKAYHAPOAHBIX BOOPYKEHHBIX
KOHQAMKTAX, 13 ITOTO AOAYKHO CACAOBATH, 4TO W OOMOOMeTaHMe IO MAOIJaAU
3aIPEIJEHO B HEMEKAYHAPOAHBIX BOOPY>KEHHBIX KOHPAUKTAX.

OdnynaspHOV MPAKTUKY, IPOTUBOPEUALIE AQHHOV HOpPMe, He OBIAO Havipe-
HO HIM B OTHOLICHMUIM MESKAVHAPOAHBIX, HU B OTHOLICHWUMU HEMESKAVHAPOAHBIX
BOOPY’KEHHBIX KOHPAUKTOB.

ToaxoBarue

Ha Aunsomarnaeckon KoHdepeHIMM, TPUHSBIIEN AOIOAHUTEABHBIE ITPOTO-
xoant, CILIA ykasaan, 4TO CAOBA «SIBHO OTCTOSIIMX APYT OT APYIa» B OLPEAE-
AeHMM OOMOOMETaHMS IO MAOIAAYM TPEOYIOT, YTOOBI PACCTOSHMUE MESKAY 00B-
exTamin OBIAO, «II0 KpaiiHell Mepe, AOCTATOYHO OOABLIUM, AASL TOTO, 4TOOBI
Ka>KABIFL 13 ITUX BOCHHBIX OOBEKTOB MOT IOABEPIaThCsl OTAEABHOMY Hallapae-
HUIO»40. DTy TOUKY 3PEHMS MTOAAEPSKAAU U HEKOTOPBIE APYIHE TocyaapcTsasd.

G

46 TIporoxoa Il ¢ mompapkamu k KoHBEHIMM O KOHKDETHBIX BUAAX OOBIMHOTO OPYKMS,
cratest 3(9).

47 Cm., manpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (r. II, ra. 3, § 288); Agreement on the Application of IHL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam ke,
§ 289).

48 Cm., HaITpUMe], BOEHHbBIE ycTaBbl M HacTaBaeHMs Apctpaann (tam ske, § 290), Benmna
(ram sxe, § 293), Tepmanun (ram ke, § 296), Uraaun (ram ke, § 298), Kenun
(tam ke, § 299), Maparackapa (tam ke, § 300), Toro (tam ke, § 306) n Xopsatun
(tam ke, § 295).

4 Coepmuénnpie Ilrare, 3assaenne Ha AMnaomartnueckoit KOHPEPEHLUM, MPUHSBLIEN
Aoroannreaptble  TPOTOKOABL (M. ATl Auraomarmdeckoit konpeperymn, 1. XIV,
CDDH/III/SR.31, 14 mapra 1975 r., c. 311, § 50).

50 Cm. sasmaeHmst Ha AMITAOMATHUECKOW KOH(EPEHIMM, TPUHSBIIEH AOMOAHUTEABHBIE

ITPOTOKOABI, cAerarHsle Ernmrom, Kanapon n O6beAnHEHHBIMI APabCKUMIU DMUPATAMUA

(Axtbr Anmaomartmaeckon kouadeperyun, T. XIV, CDDH/III/SR.31, 14 mapra 1975 r.,

c. 312—313, §§ 56, 58 u 61).
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IMPHMHLUIMIT COPASMEPHOCTHM
TP HATTAAEHMN

Hopma 14. 3anpeiseHs! HarmaA€HUsI, KOTOPbIE, KAK MOSKHO O>KMAATH,
IIONYTHO ITOBAEKYT 3a COOOV IOTEPW SKU3HWU CPEAM TPASKAAHCKOTO
HACEeACHWS, PAHEHWUS IPASKAAHCKUX AWMI] W yIIepO IrpaskKAaHCKHUM
O0BEKTAM MAM TO U APYTOe BMECTe, KOTOPhIE OBIAM OBI YpEe3MEepPHBI
II0 OTHOLIEHUIO K KOHKPETHOMY ¥ HEIIOCPEACTBEHHOMY BOCHHOMY
IIPEUMYIIECTBY, KOTOPOE IIPEAIIOAATAETC TAKMM O0Pa30oM IIOAYIUTH.

[paxmuxa

Customary International Huwmanitarian Law, Cambridge University Press,
2005, tom II, raasa 4.

Pesrome

[TpakTnka rocyAapcTB yCTAHABAMBACT 3TY HOPMY B KA4eCTBE HOPMBI OOBIYHO-
TO MEXKAYHAPOAHOTO IIpaBa, IPUMEHSIEMONM BO BpeMs KaK MESKAYHAPOAHBIX,
TaK Y HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(PAMKTOB.

Mexxdynapodnvie Goopyxénvie Konparuxmot

[Tpuragmun copasmeproctn 3akpernaét B cratbe 51(5) (b) AomoarmTtesproro
nporokoaa | u mosropsiercst B cratbe 571, Ha Aunaomarmieckoii koHdepeH-
UM, IPUHSBIIEH AOIOAHMUTEABHBIE TTPOTOKOABI, DpaHLMs TOAOCOBAAA TIPOTUB
cratbu 51, MOCKOABKY COYAQ, UTO BCAEACTBUE CAOSKHOCTU ITYHKTA 5 OH MOSKET
«CEPBE3HO IPEILITCTBOBATH IIPOBEACHMUIO OOOPOHMUTEABHBIX BOCHHBIX Ollepa-
Uil IIPOTUB 3aXBATIMKA M KOMITPOMETUPOBATH OCYIECTBACHME €CTECTBEHHO-
rO IpaBa Ha 3aKOHHYVIO 3amury»2. OaHako mpm parnudmraygmin AOMOAHUTCAb-
Horo rporoxkoaa | Opanims He caeadsa OrOBOPKM B OTHOLIICHWM 3TOTO IIOAO-
skeHns. Ha Amnaomarndaeckon koHdpepeHUMH, IpuHsBLIel AOIOAHUTEABHbIC
POTOKOABI, Mekenka sasBuaa, uro craths 51 AOHOAHMTEABHOTO ITPOTOKOAR |
CTOAB Ba’KHA, YTO OHA HE AOAYKHA «OBITh IIPEAMETOM KaKMX-AMOO OTOBOPOK,
IIOCKOABKY, B ITPOTMBHOM CAydae, OHA OYACT HECOBMECTMMA C LICASIMI T 3aAa9a-

1 Aomoannreapnsiit mpotokoa I, crates 51(5) (b) (mpumnsra 77 roaocamn nporus 1 mpu
16 Bospepskasmmxes ), crates 57(2) (a) (ii) (upunsrta 90 roaocamu npu 4 BospepsKkas-
IIUXCS ).

2 Qpanyns, 3assaeHne Ha AMIIAOMATMYECKON KOH(PEPEHUMM, PUHABLIEN AOTOAHUTEAD-
Hble IIPOTOKOABL (cm. AkTel Anmaomarmueckoit xordeperymu, t. VI, CDDH/SR.41,

26 mast 1977 1., c. 170, § 111, c. 172, § 118).

59
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mu ITporoxoaa I n mopopser ero ocuosy»3. Taxoke Ha AMIIAOMATHMIECKON KOH-
depeHyMM HECKOABKO TOCYAAPCTB BBIPA3UAM MHEHME, YTO IIPUHIUIT COPasMep-
HOCTWM YIPOXKACT 3aILWUTE IPASKAAHCKOTO HACCACHMS, OAHAKO HE ITPEAAOIKMAM
AABTEPHATMBHOTO PEIIeHNS ITPOOACMBI HAHECEHASI CAYIAMHOrO yIgepba Impu Ha-
MMAACHMSIX Ha 3aKOHHBIE 1JeAnt. Beankobpurarms saseumaa, aro crates 51(5) (b)
IIPEACTABASICT CODOVL «IIOAC3HYIO KOAUPUKALIMIO IOHATHMSI, KOTOPOE OBICTPO IIO-
AYYAET IIPU3HAHUE CO CTOPOHBI BCEX TOCYAAPCTB KaK BASKHBIV IIPUHIIUIT MEKAY-
HAPOAHOTO IIPaBa, KACAIOLJUICS BOOPY>KEHHBIX KOHPAUKTOB»S.

ITpuayMn copasmeproctn takske coaepskurcsa B ITporoxoae II m Ilporo-
koae 1l ¢ mompasramm K KOHBeHIMM O KOHKPETHBIX BMAAX OOBIYHOTO OPY-
skmnst. Kpome Toro, coraacHo Craryry MesKAYHAPOAHOTO YIOAOBHOIO CYAQ,
«YMBIIIIACHHOE COBEPIICHME HAITAACHWS, KOTAA M3BECTHO, YTO TAKOE HAIlaAe-
HUE SIBUTCSI IIPUIMHON CAYIAHONM ITMOEAM MAM YBEUbSI TPASKAAHCKUX AL VA
yigepba IPaskKAAHCKMM OOBEKTAM .. KOTOPBIM OYAET SBHO HECOM3MEPUM C
KOHKPETHBIM M HEIIOCPEACTBEHHO OKMAAEMBIM OOIUM BOCHHBIM IIPEBOCXOA-
CTBOMY, SIBASICTCSI BOCHHBIM IIPECTYIIACHWUEM BO BPEMS MEKAVHAPOAHBIX BO-
OPY’KEHHBIX KOHPAUKTOR.

Bo MHOIMX BOCHHBIX yCTABAX WM HACTABACHMSX YCTAHABAMBACTCS ITPUHIIAIL
copasmeprocTi mmpn HamapseHmsaxS. [lIseackoe Pyxkosopctso mo MITI, B wacr-

3 Mexcnka, 3assaenne Ha AMIAOMATHMYECKOM KOHPEPEHLMM, MPUHSBIIEH AOTOAHUTEAb-
Hble HPOTOKOABL (cm. Axtbl Aurnaomarmaeckoit kondeperyun, . VI, CDDH/SR .41,
26 mast 1977 1., c. 200).

4 Cm. sagaenns Ha AMIIAOMATHYECKOV KOH(EPEHIUM, TPUHSBIIEN AOTOAHUTEABHBIE TIPOTOKO-
Abl, cAceaaHHble Bemrpment (em. Axrel  Aunaomarmdeckont  koHpepeHumn, 1. XIV,
CDDH/1II/SR.8, 18 mapra 1974 r,, c. 68, § 80), I'epmarcroit Aemokparmaeckoit Pecrryban-
kot (em. Axrer Apumaomarmueckont koudepenumn, 1. VI, CDDH/SR41, 26 mas 1977 r.,
c. 159, § 47), Tloasweit (cm. Axrbr  Aumaomarmaeckont koHbeperymu, T. XIV,
CDDH/III/SR.8, 18 mapra 1974 r., c. 61, § 13), Pymbmment (em. AkTsl ApuraomaTideckoit
roudepenymu, 1. XIV, CDDH/III/SR.31, 14 mapra 1974 1., c. 309, § 42) u Cupneit (cm. Ax-
1 Aptraomariaeckoii koudeperymun, . XIV, CDDH/III/SR.6, 15 mapra 1974 1., c. 48, § 38).

5 Beanxobpuranms, 3asmacHue Ha AMITAOMATMYECKON KOH(EPEHIUM, TPUHsBITe Aomoa-
HureabHble TPOTOKOABL (AxTEl Anmomarndaeckoit Kondpepenygmn, . VI, CDDH/SR.41,
26 mas 1977 1., ¢. 173, § 120).

6 TlIporoxoa II x KoHBeHUMM O KOHKPETHBIX BrAaX oObHOTO Opy»kumd, cratbs 3(3); Iporo-
koA II ¢ mompaskamn kK KOHBEHIMM O KOHKPETHBIX BUAAX OOBIMHOIO OpysKus, crarbst 3(8).

7 Craryr MYC, crarps 8(2) (b) (iv), cm. taxcke UNTAET Regulation 2000/15, Section
6(1)(b)(Gv) (r. II, ra. 4, § 13).

8 Cm., Harpumep, BOEHHble yCTaBbl M HacraBaeHms Ascrpaamm (tam ske, § 14), Beasrun
(tamske, § 15), Benmna (tam sxe, § 16), Beamxobpurammm (tam ke, § 43), Berrpun
(tamxe, § 27), Tepmarmn (tam ke, §§ 25—26), Mspanas (tam ke, §§ 29—30), Mupone-
sun (tam ke, § 28), Menarmm (tam ske, § 39), Kamepyna (tam ske, § 17), Kanaasr (Tam ske,
§§ 18—19), Kemmn (tam sxe, § 31), Koaymbum (tam sxe, § 20), Maparackapa (Tam ke,
§ 32), Hurepun (tam ke, §§ 35—36), Hupepranpos (tam ke, § 33), Hopoit 3eranamun
(tamske, § 34), CIIA (tam ke, §§ 44—48), Toro (tam ke, § 42), Guanmmmu (tam xe,
§37), Opangmn (tam ke, §§ 23—24), Xopsatun (tam ke, § 21), seigapun (tam ke,
§41), Hlseunn (tam xe, § 40), Oxsaropa (tam ke, § 22) u FOAP (ram sxe, § 38).



Hopma 14 01

HOCTWM, OIIPEACASCT MIPUHLUII COPA3MEPHOCTM, IIPEAYCMOTPEHHDIN B CTATHE
51(5) AonoaHmTeAbHOTo MpoTOKOAa [, KaK HOPMY OBGBIYHOTO MEKAYHAPOA-
Horo mpasa’. MHOrMe rocyAapCeTBa IMIPUHSIAY 3aKOHOAATEABHBIC AKTHI, OOBSIB-
ATIOIJME MPECTYIACHWMEM COBEPIICHNME HAIIAACHWMI, HAPYIIAIOIIUX ITPUHIINUIT
copasmeprocTn!0. DTO 3aIrpergeHne MOAKPEIASeTCSI OPUIUAABHBIMI 3asIBAC-
Hnsamnll, TakoBa, B TOM 4ncae, M IPAKTHUKA TOCYAAPCTB, KOTOPHIE HE SIBAS-
IOTCST AW HE SIBASIAMCH Ha COOTBETCTBYIOLJUI MOMEHT ydacTHMKamu Aormoa-
HUTeABHOTO Ipotokoaa I12. Koraa MKKK obparmacs x ctopoHam B KOHPAMK-
te Ha bamskaem Bocroke B okrsibpe 1973 1., T.e. A0 mpuHITHS AOITOAHUTEAD-
HOTO ITPOTOKOAA I, ¢ ITpocsboTi COOAIOAATH ITPUHIIMUIT COPA3MEPHOCTH, COOT-
sercrByromgue rocyaapersa (Ermner, Mapanas, Mpaxk n Cupus) coraacmamch
3TO CAEAATH!3,

B cBomx BBICTyIACHMSX Iepes MesKAYHAPOAHBIM CYAOM B ACA€ O SIACPHOM
opyskun 1 aeae o siaepaom opyskmun (WHO) mHuorme rocyaapersa, B Tom 9mc-
A€ He SIBASIFOIJUECS WAV He SIBASIBIIVECS HA TOT MOMEHT yIacTHUKamm Aoroa-
HUTEABHOTO ITPOTOKOAA |, COCAAATICH HA IIPUHIMIT COPAZMEPHOCTH, OITPEACASIS,
HAPYIINUT AWM HAMAACHUE C IPUMEHEHUEM SIACPHOTO OPYSKMUI MEKAVHAPOAHOE
rymaaurapaoe mpasol4. B cBoém KoncyasratnBHOom 3axkatodenmn Cyp IOA-
TBEPAMA IIPUMEHVUMOCTD IIPUHIIMIIA COPA3ZMEPHOCTH, YKA3aB, YTO «3aIUTA OK-
pysKalomei CpeAbl — OAMH M3 DAEMEHTOB, VYUTBIBAEMBIX IIPU OLEHKE TOTO,

9 Sweden, IHL Manual (tam ke, § 40).

10" Cm., natpumep, saxonopareasctso Ascrpasnn (tam sxe, §§ 51—52), Apmennn (tam ke,
§ 50), Beaapyen (tam ke, § 53), Beabrun (Tam ke, § 54), Beanxobpuranmm (Tam ke,
§§ 78—79), Tepmanun (tam ke, § 65), Ipysun (tam xe, § 64), 3umbabpe (tam sxe,
§ 80), Vpaampmn (tam ke, § 66), Wermamum (tam sxe, § 75), Kamappr (Tam ke,
§§ 57—58), Kurpa (rtam ke, § 62), Koaymbun (tam ke, § 59), Konro (tam ke, § 60),
Maan (tam ske, § 68), Hurepa (ram sxe, § 73), Hupepaarnaos (tam ke, § 69), Hoson
Senanpmn (tam ke, §§ 70—71), Hopsernn (tam sxe, § 74), Ocrposos Kyxa (ram ske,
§61), Ilsegun (tam ke, § 76); cM. TaksKe IPOEKTHI 3aKOHOB ApreHTHHBI (Tam Ke,
§49), Bypyaan (tam ke, § 56), Aupana (tam ke, § 67), Hukaparya (tam ke, § 72),
CaapBapopa (tam ke, § 63) n Tpurmpaara n Tobaro (tam ke, § 77).

11 Cm., nanpumep, sassaerns Apcrpasmn (Tam ke, § 82), Beamxobpurammm (Tam ke,
§§ 114—117), Tepmarun (tam ke, § 92), 3umbabse (tam sxe, § 129), Moppaaun n
CLUA (tam ke, § 97), CLIA (tam ke, §§ 119—125) n orpaskéHHy®O B OTYETAX ITPaK-
muky CHIA (tam ke, § 127).

12 Cm., Hanmpumep, mpakTuKy Beanxobpurammm (tam sxe, § 114—117), Vspanaa (ram e,
§§ 29—30), Muporesun (tam ke, § 28), Mpaka (tam ke, § 96), Kenun (Tam ske,
§31), CIIA (tam ke, §§ 44—48, 97 n 119—125) u Ouanmmmn (tam ke, § 37), a
TaKKe OTPaKEHHYIO B oryérax mpakTuky CIIA (tam ke, § 127).

13 Cm. ICRC, Memorandum on the Applicability of International Humanitarian Law
(Tam ke, § 148).

14 Cm. saspaenms Beamxobpuranmn (tam ke, § 118), Erunra (tam ke, § 87), 3umbabre
(ram ke, § 129), Miaann (tam ke, § 94), Mpana (tam ke, § 95), Manaiizun (tam ke,
§ 100), Humaepaanpos (ram ske, § 101), Hosoit 3eaampamn (ram ske, § 102), CILIA
(ram ke, § 126), Conomonosbix Ocrpopos (tam >ke, § 109) n MIseunn (tam ke, § 111).
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COOTBETCTBYET AM KaKOe-AMOO ACMCTBME ITPUHIUIIAM HEOOXOAMMOCTI M COPa3-
MepHOCTMI» 15,

Hemexdynaponvie Boopyxénnvie konpruxmot

Xorst B AormoaHnTeABHOM ITpoTOKOAE 1] He COAEPIKUTCST TIPSIMOTO YITOMUHAHMS
O IIPUHUUIIE COPA3BMEPHOCTH IIPU HAIIAACHNUM, CYIJECTBYeT MHEHME, YTO OH SIB-
ASICTCSI HEOTBEMACMOV] 9aCTBIO IIPUHIMUIIA TYMAHHOCTH, ITPUMEHUMOCTh KOTO-
poro k ITporokoay mpsimo ykasaxa B ero mpeambyae, M 4TO, BCAGACTBIUE ITOTO,
IIPUHIUIT COPA3MEPHOCTM HE MOKET He ITPUHWMMATBCSI BO BHUMAHWE ITPU ITPU-
mereHnn [Tporokoaalé. DToT IPUHIMUIT BKAIOYEH U B OoAee MO3AHEE AOTOBOP-
HOE IIPABO, IIPUMEHVUMOE BO BPEMSI HEMESKAVHAPOAHBIX BOOPYYKEHHBIX KOH-
danxToB, a mmenHo, B ITporoxoa II ¢ mompaskamn k KonBeHymm o KoHKper-
HBIX BMAAX ODBIYHOrO opy>kual’. Kpome TOro, oH BOIIEA M B APYITE AOKYMEH-
THI, TAK)KE KACAIOIGUECs HEMEKAYHAPOAHBIX BOOPY)KEHHBIX KOH(PAMKTOB!S,
BoeHmnbIe yCTaBBI M HACTABACHW S, KOTOPBIE IIPUMEHUMBL MAY ITPUMECHIAUCD
BO BpeMsI HEMEKAYHAPOAHBIX BOOPY)KEHHBIX KOHQPAUKTOB, IIPEAYCMATPUBAIOT
IIPUHIUIT COPA3MEPHOCTH Ipy HamapeHmn!®. Muorme rocypaperBa IpUHIAM
3aKOHOAATEABHBIE aKTHI, OOBABASIONME HAPYIICHNUE IIPUHIUIIA COPA3ZMEPHOC-
T IIPECTYIIACHMEM BO BPeMsI AFODOTO BOOPYKEHHOrO KOHPAMKTA20. B aeae Bo-
eHHOM XxyHTBL B 1985 1. HaynoHAaAbHBIL ANEAASLMOHHBIN CYA ApPreHTVHBL
IIPMU3HAA IPUHLMI COPA3MEPHOCTH IIPY HAIAACHMW YACTBIO OOBIYHOIO MEIK-
AyHapopHoro mpasall. CyigecTByeT psiA OQUUMAABHBIX 3asSBACHUI, OTHOCSI-
IIMUXCST K BOOPY>KEHHBIM KOHPAMKTAM B LJEAOM AU K HEMEKAVHAPOAHBIM BO-

15 KomncyabTaTuBHOE 3aKAIO4EHME O AAepHOM opyskun, § 30 (cm. Tam ke, § 140).

16 Michael Bothe, Karl Josef Partsch, Waldemar A. Solf (eds.), New Rules for Victims of
Armed Conflicts, Martinus Nijhoff, The Hague, 1982, p. 678.

17 TlIporoxoa II ¢ mompaBkamm k KoHBEHUMM O KOHKPETHBIX BUAAX OOBIMHOTO OPY3KMS,
cratbs 3(8) (c).

18 Cm., nanpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (r. II, 1a. 4, § 8); Agreement on the Application of IHL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam ke, § 9);
Pyxosopcteo Can-Pemo, m. 46(d); Broaserens [ocysapcTBeHHOro cekperaps — oT
6 asrycra 1999 1., pasaea 5.5.

19 Cm., Harrpumep, BOEHHBIE ycTaBbl U HacTaBaeHMs Benmua (1. 11, ma. 4, § 16), Tepmanmn
(tam ke, §§ 25—26), Kanappt (tam sxe, § 19), Kenun (tam sxe, § 31), Koaymbun
(ramke, § 20), Maparackapa (tam ke, § 32), Hurepun (tam sxe, § 35), Toro
(ramke, § 42), Ouannmmu (ram ke, § 37), Xopsarun (tam sxe, § 21), Dxsasopa
(tam ke, § 22) m FOAP (ram xe, § 38).

20 Cm., nanpumep, 3akoHopaTeAbcTBo Apmennn (tam ke, § 50), Beaapyen (tam ke, § 53),
Beabrmn (tam sxe, § 54), Tepmammn (tam sxe, § 65), Mcmanmn (tam ke, § 75),
Koaymbun (tam sxe, § 59), Hurepa (tam sxe, § 73) n Ilsegun (tam ke, § 76);
CM. TaKOKe TPOEKTHI 3aKOHOB Aprentunst (tam ke, § 49), Bypyuan (tam sxe, § 56),
Huxkaparya (tam sxe, § 72) n CaasBapopa (Tam ke, § 63).

21 Argentina, National Appeals Court, Military Junta case (tam ke, § 81).
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OPY>KEHHBIM KOHPAMKTAM B YACTHOCTU, KOTOPBIE CCHIAAIOTCA HA Ty HOPMYZZ,
BrlcTymaeHnsa rocyaapcTs mepes MesKAYHAPOAHBIM CYAOM B YIIOMMHABIIICMCS
BBILIIE ACAC O SIACPHOM OPY>KMMU OBIAM CPOPMYAMPOBAHBI B OOIIMUX TEPMUHAX,
IMPUMEHUMBIX KO BCEM BOOPY’KEHHBIX KOHPAMKTAX.

Perterns MeskAyHAPOAHOTO yroAOBHOTO TpubyHasa o Osisrrent FOrocaa-
BUM U AOKA3A MeskamepnkaHCKOl KOMMCCHMM ITO ITPaBamM dYEAOBEKA TaKIKe
CBMACTEABCTBYIOT O TOM, YTO T4 HOPMA ABASCTCS OOBIYHOV B HEMEKAVHAPOA-
HBIX BOOPY’KEHHBIX KOHPAMKTAX23,

OdmumarpHOV IPAKTUKM, ITPOTUBOPEYAIIE AAHHOWM HOPME, He ObhIA0 OOHApY-
SKEHO HM B OTHOIIEHWUM MEKAYHAPOAHBIX, HU B OTHOLIEHUM HEMEKAYHAPOA-
HBIX BOOPY>KEHHBIX KOHQAMUKTOB. Ipearoraraemsle HAPYLICHMS 3TOM HOPMBDI
06bI9HO OcysrAroTCs TocyAapetBammzt, OOH n Apyrme MesKAyHApPOAHBIC Op-
FAHM3AUN TAKJKE OCY’KAAAU M OCY’KAAIOT HAPYIIEHWS TOM HOPMBI, HAITPU-
mep, Bo Bpems KoHpamKTOB B OpBmreirt fOrocaasmn, Kocoso, Yeune m Ha
Bansxknem Bocroke?s.

MKKK HamommHaeT CTOPOHAM B MESKAVHAPOAHBIX M HEMESKAYHAPOAHDIX
BOOPY>KEHHBIX KOHPAMKTAX O TOM, YTO OHM OOsI3aHBI COOAIOAATH IIPUHLUII CO-
PasMepHOCTH ITpM HAITaACHMIX26,

ToaxoBarue

HecKoABKO TOCYAApCTB YKa3aAM, YTO BBIPAyKEHME «BOEHHOE IIPEUMYIIECTBO»
O3HAYaeT IIPEUMYLJECTBO, O’KMAAEMOE OT BOEHHOTO HAIlAACHWUS B LJEAOM, a He
OT OTACABHBIX MAM KOHKPETHBIX YacTell 3TOro HamapeHusa?’. B coorseTcTByIO-
mem moasoskeHnn Craryra MesKAYHAPOAHOTO YIOAOBHOTO CyAQ TOBOPUTCSI O

22 Cm., Hapumep, sassaeHns Mopparmn (tam ke, § 97), Mcmamun (tam ke, § 110),
Hurepun (tam ke, § 103), Pyarast (tam ke, § 108) u CLIA (ram ke, § 97).

23 ICTY, Marti¢ case, Review of the Indictment (tam sxe, § 139) and Kupreskié¢ case,
Judgement (tam ke, § 140); Inter-American Commission on Human Rights, Third
Report on human rights in Colombia (tam ke, § 138).

24 Cm., Hatpumep, sasmaerms Mermarmm (tam ke, § 108) m Pyanabr (tam ke, § 106), a Taxke
OTPayKEHHYIO B OTYéTax mpakTUKy Kyserra (tam sxe, § 97) n Hurepun (tam ke, § 101).

25 Cm., nampumep, Pesoatonum Cosera Besomacmoctn OOH 1160, 31 mapra 1998 r.,
mpeambyaa, 1199, 23 cenrabps 1998 r., npeambyaa, n 1322, 7 oxrsabps 2000 r., § 2;
UN Commission on Human Rights, Res. 2000/58, 25 April 2000, preamble; EC,
Ministers of Foreign Affairs, Declaration on Yugoslavia (. II, ra. 4, § 137).

26 Cm., nanpumep, rnpaxtuxy MKKK (rtam ke, §§ 146 n 148—152).

27 Cm. npaxTuxy Ascrpasun (tam ke, §§ 161 u 167), Beabrun (tam ke, §§ 162, 168 n
177), Beanxobpuranmn (tam ke, §§ 162 n 182), Tepmanmn (tam ke, §§ 162, 170 n
179), Ucnarmun (ram sxe, §§ 162 n 173), Uraamn (ram sxe, §§ 162 n 180), Kanapst
(tam ke, §§ 162, 169 u 178), Hurepun (ram ke, § 172), Hupepaanpon (tam ke,
§§ 162 n 181), Hosoit 3esanpamn (tam ke, §§ 161 n 171), CIHA (tam ke, §§ 174 n
183) n ®paryun (tam ke, §§ 162 u 165).
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IMOeAM WMAM YBEUbE IPASKAAHCKMUX AMUIL MAW YIepbe IPasKAAHCKMUM OOBEKTAM,
«SIBHO HECOM3MEPUMBIX C KOHKPETHBIM M HENOCPEACTBEHHO OYKMAAEMBIM 00-
UM BOEHHBIM IIPEBOCXOACTBOM> (KypemB AobaBaeH)28. Ha Pumckornt konde-
pernun, npuanmasinein Craryr MYC, MKKK 3ass8ma, uro sobaBaeHme caosa
«obIgee» K OIPEACACHWIO ITPECTYIIACHNMST HEAB3SI TOAKOBATH B TOM CMBICAC, UTO
OHO MEHSCT AeicTByIoIgee mmpaso?. Apcrpaanms, Kanmapa m Hosas 3eaanams
3Q5IBMAM, 9TO TEPMMH «BOCHHOE IIPEUMYIJECTBO» OTHOCUTCS M K Oe3omacHoc-
T HaAmaAQrommx cmna30,

ITpn patnduranmun AomosHnrespHOro mporokoaa 1 Ascrpaams m Hosas
3eAaHAMS 3aSIBUAM, YTO B MX IOHMMAHUWU TEPMUH «KOHKPETHOE M HEIOCPEA-
CTBEHHOE BOCHHOE ITPEMMYIECTBO, KOTOPOE IIPEATIOAATACTCS IIOAYIMUTE> O3HA-
9aeT, YTO CTOPOHA ACVICTBUTEABHO OJKMAACT, YTO HAITAACHME BHECET 3HAYMMBIN
71 COPA3MEPUMBIVL BKAGA B AOCTMIKEHME II€AV COOTBETCTBYIOIJEr0 BOCHHOTO Ha-
mapaerns’l. CoraacHo KomMmeHTapHIo K AOIIOAHUTEABHBIM ITPOTOKOAAM, BbIPa-
SKEHME «KOHKPETHOE 1 HEITOCPEACTBEHHOE» BOCHHOE IIPEMMYILECTBO OBIAO MC-
ITOAB30BAHO, YTOOBI MIOKA34Th, YTO ITPEUMYIECTBO AOAYKHO OBITH «3HAYMTEAB-
HBIM 7 OTHOCUTEABHO CKOPBIM, M YTO CACAYET IIPEHeOPedh MPeUMYIIeCTBAMM,
KOTOPBIE ITOYTH HE OIJYTUMBI AU IIPOSIBSITCSI AMIITh B AOATOCPOYHOV ITePCIIeK-
TUBE» 32,

MHorne rocyaapcTBa yKasbIBaAW, YTO AMLA, OTBETCTBEHHBIC 3a IIAAHUPO-
BaHME M OCYIJECTBACHME HAITAACHWII, a TAKJKe IPUHSITHE PEIICHWUI O HUX,
00513aTeABHO AOASKHBI IIPUHMUMATH PEIICHMS HAa OCHOBAHUW OLCHKMU MHOP-
Maguu, IIOAYIEHHON M3 BCEX MCTOYHMUKOB, AOCTYIIHBIX MM B COOTBETCTBYIO-
mnii MoMmeHT33, DT 3asaBA€HUsT OOBIYHO OTHOCATCA K craTham 51—58 Ao-
IIOAHUTEABHOTO IIPOTOKOAA I, 4TO He MCKAIOUAeT MX IPUMEHEHMI K HOpME
OOBIYHOTO ITpaBa.

28 Craryr MYC, crarpa 8(2) (b) (iv).

29 ICRC, Paper submitted to the Working Group on Elements of Crimes of the
Preparatory Commission for the International Criminal Court (r. II, ra. 4, § 190).

30 Cm. mpaktuky Ascrpaaun (tam ke, §§ 161 u 167), Kanappr (tam sxe, § 169) u Ho-
Boit 3eaaHamn (Tam ke, § 161).

31 Australia, Declarations made upon ratification of Additional Protocol 1 (Tam ke,
§ 161); New Zealand, Declarations made upon ratification of Additional Protocol I
(Tam ke, § 161).

32 Yves Sandoz, Christophe Swinarski, Bruno Zimmerman (eds.), Commentary on the
Additional Protocols, ICRC, Geneva, 1987, § 2209.

33 Cm. mpaxtuxy Ascrpasmn (em. 1. 11, ra. 4, §§ 194 n 207), Ascrpun (tam sxe, § 195),
Ankmpa (tam ke, § 193), Beasrun (tam sxe, §§196, 208 n 214), Beanxobpuranmn
(tam ke, §§ 205 n 218), Tepmarmn (tam ke, §§ 199 u 216), Ernnra (tam sxe, § 198),
Upaaspamn (tam ske, § 200), Menanmn (tam ske, § 204), Mraann (ram ke, § 201),
Kanaapr (tam ke, §§ 197, 209 u 215), Hupepaanpon (tam ke, §§ 202 n 217), Hoso
3enanpamn (tam ke, § 203), CHIA (tam xe, §§ 211 un 219) u Dxsapopa (Tam ke,
§ 210).
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MEPBI TTPEAOCTOPOKHOCTH
TP HATTAAEHMN

Hopma 15. IIpn npoBeAeHUM BOEHHBIX OIE€paymnil AOASKHA
IOCTOSTHHO IIPOSIBAATHCA 3200Ta O TOM, YTOOBI IJAAUTH
IrPaskKAAHCKOE HACEAE€HUE, TPASKAAHCKUX AU M TPASKAAHCKUE
00BeKThI. AOASKHBI OBITH IIPUHATHI BCE BO3MOSKHBIE MEPHI
ITPEAOCTOPOSKHOCTH, YTOOBI M30€5KaTh CAYYAMHBIX IIOTEPh SKU3HU
CPeAU TPasKAAHCKOTO HACEAE€HWUS, PAHEHUS TPASKAAHCKUX AMUILY

¥ CAYYaViHOIO yijep6a IpasKAAHCKUM OOBEKTaM WMAWM, BO BCIKOM
CAyYae, CBECTU MX K MUHUMYMY.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 5, paspea A.

Pesrome

[TpakTuKka rocyAapcTB yCTAHABAMBACT 3Ty HOPMY B KadyecTBE HOPMBI
OOBIYHOTO MESKAVHAPOAHOTO IIPaBa, IIPUMEHSIEMON BO BPEMs KaK MEKAY-
HAPOAHBIX, TaK M HEMEKAYVHAPOAHBIX BOOPYKEHHBIX KOHPAMKTOB. ABa
KOMITOHEHTA 3TOV HOPMBI CBSI3AHBI MEKAY COOOM, M MPAKTUKA, Kacarolja-
sICs1 KaSKAOTO M3 HUX, MOAKPEIIASET W APYTOil. DTO OCHOBOIIOAATAO]AS
HOPMa, COACPSKAaHME KOTOPOW PACIIMPSIIOT KOHKPETHBIE O00s3aTeABCTBA,
coaepsraiguecs B Hopmax 16—21. TlpakTuka, HOAKpenAsIOIgas 5T KOH-
KPeTHBIE O0sI3aTEABCTBA, TAKIKE AOKA3BIBACT CYIJECTBOBAHWME ITOM HOPMHI,
M HaobOPOT.

Mexxdynapodnvie Goopyxénivie Konparuxmot

[TpuHUMIT IPUHATIS MEP ITPEAOCTOPOSKHOCTHM ITPU HAITAACHMSIX OBIA BIICPBBIC
sakpenaéH B crartbe 2(3) laarckon kousenymn (1X) 1907 r. Dra crares npe-
AYCMATPMBACT, 9TO, €CAM BOCHHASI HEOOXOAMMOCTH TpeOyeT HEeMEAACHHBIX
AETACTBWIA, HAIIPABACHHBIX HA MOPCKME MAW BOEHHbIE LIEAM, PACIIOAOYKEHHbIE B
HE3aIMUIJEHHOM TIOPTY MAM TOPOAE, 1 HE AOIYCKAET IIPEAOCTABACHMS HEIIpu-
SITEAFO OTCPOYKM, HAYAABHUK MOPCKOVL CMABI «00SI3aH IIPUHATH BCe HEOOXOAM-
MBIE MepBI, 4TOOBI TAKOW TOPOA WCIBITAA OT OGOMOGAPAMPOBKM BO3MOKHO
Membirre rorepy» . Ceriyac AAHHBIV IPUHIUI boAee YETKO CPOPMYAMPOBAH B

1 Taarckas xonusernmsa IX, 1907 r., crares 2(3).

05
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cratbe 57(1) AomoaHMTEABHOTO MPOTOKOAA I, B OTHOIIEHUM KOTOPOIL HE ObI-
AO CAGAAHO HMKAKMUX OTOBOPOKZ.

O6s13aTeABCTBO  TTOCTOSIHHO IPOSIBAATH 3a00Ty M (MAM) HIPUHUMATD MEPDI
IIPEAOCTOPOSKHOCTHM, YTOOBI M30€3KATD CAVYAVHBIX IIOTEPh CPEAU IPASKAAHCKOTO
HACEACHWST VAV CBECTU MX K MUHUMYMY, COACPIKIUTCSI BO MHOTWX BOCHHBIX YCTa-
Bax 1 HacTaBACHMIX?, OHO TaKyKe MOAACPSKMBACTCS OPULIMAABHBIMIA 3ASBACHAS-
MU ¥ OTPaSKEHHOM B OTYETAX IIpakTKOid. TakoBa, B TOM 4mcae, M IPAKTUKA TO-
CYAApPCTB, KOTOPBIE HE SIBASIFOTCST AW HE SIBASIATACH HA COOTBETCTBYIOIMI MOMEHT
yaacTHMKamn AonoarmreasHoro mporokoaa I5. Koraa MKKK obparmacs x cro-
ponam B xoupAmKTe Ha Baroxkaem Bocroxe B oxrsiope 1973 r., T.e. a0 mpumms-
TS AOTIOAHUTEABHOTO IIPOTOKOAA I, ¢ IIPOCHOOTL CODAIOAATH ODSI3ATEABCTBO ITPH-
HUMATh MEPBI IIPEAOCTOPOSKHOCTI IIPW HATAACHWSIX, COOTBETCTBYIOIME TOCYAAP-
crBa (Ermner, Mspamap, Mpaxk n Cupust) COraacHMAUCh 9TO CACAATES.

Hemexxdynapodnwvie Boopysxénmvie KoHpAUKMbL

TpeboBanne HnpMHMMATD MEPBHL IPEAOCTOPOSKHOCTI IIPM HAIAACHMSIX OBIAO
BKAIOUECHO B IIPOEKT AOIMOAHWUTEABHOTO IPOTOKOAA lI, HO OBIAO BBIIYIIEHO B
ITOCACAHWI MOMEHT B PAMKaX MEpP, HAIIPABACHHBIX Ha VIIPOIJEHWME TeKCTa’.

2 AonoanmreabHbiit Tpotokoa I, crates 57(1) (mpumara 90 roaocamu, nipu 4 Bospeprkas-
LIUXCST) .

3 Cm., Hatrpumep, BoeHHBIe yeTasbl U Hactapaermst Apcrpaamn (1. I, ta. 5, §§ 6 n 7), Beas-
un (ram ke, §§ 7 1 72), Bernna (tam sxe, §§ 8 u 73), Beankobpuranun (ram ke, § 91),
Benrpun (tam ke, §§ 15 u 80), Tepmammm (tam sxe, §§ 14 u 79), Mspanas (tam ke,
§16), Uerammn (tam ke, §§ 25 u 88), Mrtaammn (tam ke, §§ 17 n 81), Kamepyna
(tamxe, § 9), Kanaapr (tam ske, §§ 10 n 74), Kermn (tam ke, § 82), Maparackapa (tam
ke, §Y 18 m 83), Hurepun (tam ke, §§ 22—23 n 86), Hupepaanpos (ram ke, §§ 19—20
n 84), Hoport 3eranamn (tam ke, §§ 21 u 85), Pymbrrmm (tam ke, § 24), CLIA (tam ke,
§§ 28—29 n 92—94), Toro (ram sxe, §§ 27 n 90), Ouannrmn (tam ke, § 87), Opanyun
(tam >ke, §§ 13 n 78), Xopsatun (tam sxe, §§ 11 u 75—76), Lsetigapun (tam sxe, § 89),
Iseunn (ram sxe, § 26) n Dxeagopa (ram ke, §§ 12 u 77).

4 Cm., nanpumep, sasaenns Beanmxobpuranmn (ram sxe, §§ 41 n 108—111), Mspanas
(tam ke, § 101), Kocra-Puxnu (ram sxe, § 99), Aubepun (tam ke, § 36), Hupepaan-
AoB (tam ke, §§ 38 u 105), Caypopckoit Apapun (tam ke, § 106), CLIA (tam ke,
§§ 42 u 112—124) n FOAP (rtam ke, § 39), a Taxoke OTPasKEHHYIO B OTYETAX IIPAKTH-
Ky 3umbabse (tam ke, § 126), Mapanas (tam sxe, § 102), Muponesun (tam sxe, §§ 35
n 100), Mopaaumn (tam sxe, § 103), Manansun (tam sxe, §§ 37 n 104), Cupun
(tam ke, §§ 40 n 107) u CHIA (ram sxe, § 125).

5 Cm., Harrpumep, npaxtuxy Beankobpurammm (tam ske, §§ 41, 91 u 108—111), Uspan-
ast (tam ke, §§ 16 u 101—102), Muponesun (tam ke, §§ 35 n 100), Kenun (tam sxe,
§ 82), Manaitzun (ram sxe, §§ 37 n 104) , CIIA (ram ke, §§ 28—29, 42, 92—94 n
112—125), Ouannmmn (tam sxe, § 87) u FOAP (tam ke, § 39).

6 Cm. ICRC, The International Committee’s Action in the Middle East (tam ke, § 51).

7 Tlpoext Aomoanureastoro mporokoaa 11, mpeacrasaennsii MKKK na Anraomarnaeckoit
KOHPEPEHYMM, TPUHABLIEH AOTTOAHUTEABHBIE TIPOTOKOABL, cTaThst 24(2) (Tam ke, § 3).
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B pesyaprare AomoanmrteapHnii mpoTokoa Il He Tpebyer mpsamo mpuHATKA
raknx mep. Opnako crares 13(1) mpepycmarpmpaer, 4TO «TIPasKAAHCKOE
HACEACHME U OTACABHBIC TPASKAAHCKME AMIA ITOAB3YIOTCS OOIgei 3aijuTorn
OT OIIACHOCTEV, BO3HMKAIOIMX B CBI3W C BOCHHBIMM OHNepaumamm»8. DTo
TpeboBaHMe TPYAHO OBIAO ObI BBIIIOAHWUTH, HE NIPUHUMAS MEP IIPEAOCTO-
poskHOCTM IpN HamapeHUW. boaee mO3pHEE AOTOBOPHOE IIPaBO, MPUMEHM-
MOE B HEMESKAVHAPOAHBIX BOOPY>KEHHBIX KOH(PAMKTAX, a MMeHHO, [Iporo-
koA II ¢ mompaskamn kK KoHBeHIMM O KOHKPETHBIX BUAAX OOBIYHOTO OPY-
skus n Bropoin mporokoa Kk 'aarckoi KOHBEHIMM O 3alJUTE KYABTYPHBIX
LJEHHOCTEV, BKAIOUaeT B cebs TpeboBaHMe IPUHMMATD MEPHI IIPEAOCTOPOSK-
HoOCTH IIpn HamaaeHun®. Kpome Toro, 3TO TpeboBaHMe COACPIKUTCS U B APY-
IMX AOKYMEHTAaX, TAK)Ke KaCAIOIMXCS HEMEKAVHAPOAHBIX BOOPYSKEHHDIX
KOHQAMUKTOBIO,

O6s13aTeABCTBO TIOCTOSIHHO ITPOSIBAATH 3200TY M (MAM) IPUHMUMATD MEPHI
IIPEAOCTOPOSKHOCTHM, YTOOBI M30€KATh CAYYAMHBIX IOTEPh CPEAU IPasKAAHCKO-
TO HACEACHMS MAW CBECTHM WX K MUHUMYMY, COAEPKUTCSA B BOCHHBIX yCTaBax
M HACTABACHWSX, KOTOPbIE IIPUMEHMUMBL AW IPUMEHSIAUCH BO BPEeMsI HEMEK-
AVHAPOAHBIX BOOPY>KEHHBIX KOHGAMKTOB!!. CyigecTByeT Ppss oPMUMAABHBIX
3a5BACHMM, OTHOCSIIMUXCSI K BOOPY’KEHHBIM KOHQPAMKTAM B LJEAOM WMAM K He-
MESKAVHAPOAHBIM BOOPY>KEHHBIM KOH(PAMKTAM B 4ACTHOCTW, KOTOPBIE CCBIAA-
10TCs1 Ha 31O Tpebosanmel2.

B 1965 r. XX Mesxpaynapopnas xoudepenyms Kpacnoro Kpecra npunsaa
PE30AIONMIO, TIPU3BIBABIIYIO ITPABUTEABCTBA W APYIME BAACTM, OTBETCTBEH-
HBIC 32 ACVCTBMUSI BO BCEX BOOPYSKEHHDBIX KOHQPAMKTAX, IJAAUTD TPASKAAH-
CKOE HACEACHME, HACKOABKO 3TO BO3MOSKHO!3. ITosske 3TOT IpmsbiB mopsep-
skana T'enepaapHas Accambaes OOH B pesosroumn o6 yBasKeHWUM IIpaB de-

8 Aomoanuteapuniii porokoa 11, cratpa 13 (1) (mpumsara Ha ocHOBe KOHCEHCyca).

9 Tlporokoa II ¢ mompaskammu x KoHBEeHUMU O KOHKPETHBIX BUAAX OBBIMHOTO OPYSKMS,
crarest 3(10); Bropoi mporoxoa K Taarckoit KOHBEHUMM O 3aIJUTE KyABTYPHBIX
LIEHHOCTETM, CTaThs /.

10 Cm., narpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (r. II, ra. 5, §§ 4 u 67); Agreement on the Application of
IHL between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (Tam ke,
§§ 5 68); CSCE Code of Conduct, para. 36 (tam ke, § 69); Broaserens [enepaaproro
cexperaps ot 6 asrycta 1999 1., pasaea 5.3.

11 Cm., Hanmpumep, BOeHHBIE ycTaBbl M HacTaBaeHMs Bemmma (t. II, ta. 5, §§ 8 u 73),
Tepmarmn (tam ske, §§ 14 w 79), Uraamn (tam ke, §§ 17 mn 81), Maparackapa
(ramoxe, §§ 18 u 83), Hurepun (tam ke, §§ 22—23 u 86), Toro (ram sxe, §§ 27 n
90), Xopsatun (ram sxe, §§ 11 u 75) u Dxsapopa (tam ke, §§ 12 u 77).

12 Cm., Hampumep, sassaerns Bocamm nu Tepyeropmnsl, Pecrrybanxm Cepbexa (Tam ke,
§ 34), Beamxobpuranmm (tam ske, § 41), Koaymbum (tam ke, § 98), Anbepun
(tam ke, § 36), Manansun (tam ke, § 104) n CIIA (ram ke, § 42).

13 20th International Conference of the Red Cross, Res. XXVIII (tam ke, § 48).
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AOBEKA B BOOPY>KEHHOM KOHAMKTe, mpuuaToi B 1968 1.14 3arem, B mpn-
uaroir B 1970 r. pesoarounn o6 OCHOBHBIX IPUHIMIIAX 3AIJUTHI TPASKAAH-
CKOTO HACEACHWMS B IIEPMOA BOOPY)KEHHBIX KOHPAMKTOB, ['emepaspHas Ac-
cambaest morpeboBasa, 9TOOBI «IIPU BEACHWUM BOCHHBIX OIEPALUI AOASKHBI
IIPUAATATBCST BCE YCUAMSI K TOMY, YTOOBI OTPAAUTH IPASKAAHCKOE HACEACHME
OT PaspyIIUTEABHBIX ACVICTBUI BOVMHBI, U AOASKHBI IPUHMUMATHCS BCe Heob-
XOAVMMBIE MEPBI IIPEAOCTOPOSKHOCTH AASL TOTO, 4TOOBI M30erkaTh (pusndec-
KWUX CTPaAaHMM, TMOEAWM TPASKAAHCKOTO HACEACHMS MAW HAHOCUMOTO €My
yugepba» 15.

Penrenns: MesKAYHAPOAHOTO yroaOBHOTO TpubOyHasa 1o OsmBuient FOrocaa-
Bun B Aeae Kympemkmaa n MesKameprKaHCKOM KOMMUCCUN TIO TIPABAM dCAO-
BeKa B Aeae 0 cobbrtmsx B Aa-Tabaaae (ApreHTMHA) TaK>KE CBUAETEABCTBY-
IOT O TOM, YTO T4 HOPMA SIBASETCSI OOBIYHOM KaK B MESKAYVHAPOAHBIX, TAK U
B HEMEKAVHAPOAHBIX BOOPY’KEHHBIX KOHPAMKTax!®, B aeae Kympermxmua
Tpubynaa mpusnaa TpeboBaHMe IPUHUMATD MEPBI IIPEAOCTOPOYKHOCTH IIPH
HAITAACHMM HOPMOW OOBIYHOTO ITpaBa, MOCKOABKY OHO KOHKPETM3UPYET M
pacimpsier oOIguMe HOPMEI, CYIJECTBOBABIIME AO Herol7. AeicTBUTEABHO,
MOJKHO YTBEP>KAATb, YTO IIPUHIUII IIPOBEACHMST PA3AUINSI, KOTOPBIN SIBASICT-
Cs1 HOPMOV1 OOBIYHOTO ITPaBa B MEYKAYHAPOAHBIX M HEMEKAYHAPOAHBIX BOOPY-
SKEHHBIX KOHPAUKTAX, IO CAMOVL CBOEM CyTH TPebyeT COOAIOACHMS ITOM HOP-
mer. TpubyHaa Taroxke ommpascs Ha TOT GaKT, YTO ITY HOPMY HE OCIIApUBA-
AO HM OAHO rocyAapeTBols, ITpn mpoBeAeHMM HACTOSIETO MCCACAOBAHMS TaK-
>ke He OBIAO OOHApY’KeHO O(PMIMAABHON IIPAKTMUKM, IIPOTUBOpEYAIeil AAH-
HOJ HOpMe.

MKKK obpamjaercs K CTOPOHAM B MEKAVHAPOAHDIX M HEMESKAYHAPOAHDIX
BOOPY’KEHHBIX KOH(AMKTAX C IIPOCHOOI BBIMOAHATH TpebOBaHME IIPUHMUMATD
MEPBI TPEAOCTOPOSKHOCTU ITPU HamapeHmm!d,

Bosmosxrocmoy npunamus mep 1npedocmopoxHocm npu HanadeHuu

B cooTBeTcTBMM C TOAKOBAHMEM MHOIMX TOCYAAPCTB, OOSI3aTEABCTBO ITPVUHM-
MaTb BCE «BO3MOSKHBIE» MEPhl OIPaHMUMBACTCS IIPEAOCTOPOSKHOCTAMM, ITpaK-
TUYECKNM OCYIJECTBUMBIMIM WAV IMPAKTUIECKN BO3MOSKHBIMM C YYETOM BCEX CY-
IJECTBYIOIJUX B AAHHBII MOMEHT OOCTOSITEABCTB, BKAIOYASI TYMAHUTAPHBIC U

14 Pesontoyms 2444 (XXIII) T'emepansront Accambaen OOH, 19 pexabps 1968 r., § 1(c)
(mpuasTa epnnoraacHo, 111 roaocamn «3a»).

15 Pesontoyms 2675 (XXV) Tlenepasvnoit Accambaen OOH, 9 aexabps 1970 r., § 3
(mpuusara 109 roaocamn, mpu 8 BO3AEPIKABIIMXCS ).

16 ICTY, Kupreski¢ case, Judgement (r. II, ra. 5, §§ 49 u 132); Inter-American
Commission on Human Rights, Case 11.137 (Argentina) (tam ke, § 133).

17 ICTY, Kupreski¢ case, Judgement (ram ke, §§ 49 n 132).

18 ICTY, Kupreski¢ case, Judgement (tam ke, §§ 49 n 132).

19 Cm., manpumep, npaxtuxy MKKK (tam ke, §§ 51, 53—61 u 135—142).
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BoenHsle coobpaskerns20. ITporoxoast II n III n ITporoxoa II ¢ mompasramn
K KoHBeHUMM O KOHKPETHBIX BMAAX OOBIMHOTO OPYIKMSI AAIOT OIPEACACHME
BO3MOSKHBIX MEp HPEAOCTOPO’KHOCTH B TEX JKe€ cAoBaxZl,

[Tpn patnurangun AomoarureapHoro mporoxoaa I Ilsevigapms sassmaa,
9TO 00SI3aTEABCTBO IIPUHMMATH KOHKPETHBIE, YKA3aHHBIC B CTATBE MEPHI IIpe-
AOCTOPOSKHOCTH, HaAaraemsle ctarbéit 57(2) Ha «Tex, KTO IAAHMPYET Hara-
ACHVME MAM IIPUHUMACT PELICHNUE O €r0 OCYIIECTBACHUI , SIBASIETCST 00sI3aTeAB-
CTBOM AWMIIb AASI «KOMAHAVIOIOWUX OPHUIIEPOB Ha YPOBHE OaTAABOHA, IPYIIIIN-
POBKM MAM BhIIIIe»22, Panee Ha AMIAOMATHUIECKON KOHPEPEHIMY, ITPUHSBIICH
AOIOAHMTEABHBIE ITPOTOKOABI, 3TO TOCYAAPCTBO BBIPA3MAO 03200YEHHOCTD, ITO
peaaxymsa cratbu 57(2) ABYCMBICAGHHA W, COTAACHO €if, <«HA MAAQAIIVI
KOMAHAHBIV COCTaB MOSKET OBITh BO3AOYKEHA TSKEAAS OTBETCTBEHHOCTH, KOTOPAs
OOBIYHO BO3AATaeTCs HA CTAPINMX BOeHadaAbHMKOB»23. Ha o sxe Aurmaoma-
TUYECKOV KOHpepeHIMM ABCTpMs BBIPa3MAa 03a0OYEHHOCTh TEM JKE BOITPO-
COM, 3asBUB, 9TO «HEBO3MOXKHO TPeOOBATH OT MAJAIIMX UMHOB, 4TOOBI OHM
IMPUHUMAAN BCE MEPBI ITPEAOCTOPOSKHOCTHM, M, B YACTHOCTHM, YTOOBI OHM 3a00-
TUAUCH O CODAIOACHWMM IPUHIMIIA ITPOITOPIMOHAABHOCTH B XOAE OCYIJECTBAC-
Hus HanaaeHmus» 24, Ipu parnduragmm AoroanmnreapHoro mporoxoaa I Bean-
KOOPUTAHMS CAGAAAd CXOAHOE 3aMeJaHMe B OTHOLICHMM OOSI3aTEABCTBA OTME-
HUTD VAW IIPUOCTAHOBUTD HAIIAACHWME, €CAV CTAHOBUTCS OYCBUAHBIM, YTO OOD-
eKT He SIBASETCSI BOCHHBIM MAM 9TO TAKOE HAMAACHWME HAHECET YPe3MEPHBIN
yigepb rpaxkpaHckum obbexram (cm. Hopmy 19). Omna ykasasa ma 1o, uro
AAHHOE O0SI3aTEABCTBO IIPUMEHVMMO AMUIIb K «TE€M, KTO MMEET BAACTD M IIPaK-
TUYECKYIO BO3MOKHOCTh OTMEHWUTD MAM ITPUOCTAHOBUTH HANTAACHME» 25,

20 Cm. mpaktuky Ascrpasmn (tam ke, § 161), Ankupa (tam sxe, § 147), Aprentumst
(tam ke, § 160), Beabrun (ram ke, § 148), Beamkobpuranum (tam sxe, § 157),
Tepmanun (tam ke, §§ 151 u 169), Muamn (tam sxe, § 170), Uprangun (tam sxe,
§152), Ucnanun (ram ke, § 155), Mraamn (tam sxe, §§ 153 u 171), Kanapwn
(tam ke, §§ 149, 162 u 168), Hupepranpon (tam ke, §§ 154, 163 u 172), Hosoit
3enanpmn (tam sxe, § 164), CIIA (tam sxe, § 175), Typuun (ram sxe, § 174) n
Opanynn (tam ke, § 150).

21 TIporokoa II x KoHBeHUMM O KOHKPETHBIX BMAAX OBBIMHOIO Opyskus, cratbsa 3(4);
ITporokoa III x KoHBeHUMM O KOHKPETHBIX BMAAX OOBIYHOIO OPYSKWS, CTATHA 1(5);
ITporokoa Il ¢ mompaskamm k KoHBEHUMM O KOHKPETHBIX BMUAAX OOBIYHOIO OPYIKMI,
crates 3(10).

22 Switzerland, Declaration made upon signature and reservation made upon ratification
of Additional Protocol I (em. . I, ra. 5, § 156).

23 Ulpeitgapmsi, 3assaeHMe Ha  AumaomaTnyeckoil  KoHPEPEHIMW, HPUHSBLIEN
Aonoannreastsie  mporokoasl  (Axrsr  Amumaomarmueckont xoudepenymun, T. VI,
CDDH/SR.42, 27 masn 1977, c. 220, § 43).

24 Apcrpus, 3assaenue Ha Aunaomatnueckoil KonpepeHIMn, IpUHsBIIeit AOTIOAHUTEABHbIE
porokoabl (Axtel Ammaomarmgeckonn xoudeperymn, 1. VI, CDDH/SR.42, 27 mas
1977, c. 220, § 46).

25 United Kingdom, Reservations and declarations made upon ratification of Additional
Protocol I (em. T. II, ra. 5, § 158).
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Mnpopmayus, Heobx00umas OAL NPUHSIMUL PEULEHUS O MEPAX
11pedocmopoxHoCL Npu HanadeHuu

MHoOTrMe rocyAapeTBa BHIPAsKAIOT MHEHME, YTO BOCHHBIE KOMAHAMUPHL U APY-
I'Me AMLA, OTBETCTBEHHbIC 32 ITAAHMPOBAHME M OCYIJECTBACHME HAMAACHUIA,
a TaKk>Ke 3a IPUHATHUE PEIICHUI O HUX, 00s3aTEABHO AOASKHBI IIPUHMMATD
pelIeHnsT Ha OCHOBAaHMM OLEHKM MHOOPMAIIMM, ITOAYICHHOM M3 BCEX WMC-
TOYHWMKOB, AOCTYIIHBIX MM B COOTBETCTBYIOIIMI MOMEHTZ6. B TO ke Bpems
BO MHOIMX BOCHHBIX JCTABAX M HACTABACHMSIX IIOAYEPKMUBACTCS, YTO KOMAH-
AP AOAYKEH cOOpaTh KaK MOSKHO OOAee ITOAHBIC CBEACHMS, B TOM UMCAC
MHPOPMALIMIO O MECTaX COCPEAOTOYEHMSI TPASKAAHCKUX AMI], BAYKHBIX
IPAsKAAHCKUX O0BeKTaX, OOBEKTAX, MOAB3YIOIIUXCS OCODON 3aIJUTON, ecTe-
CTBEHHOW CpeA€ BOKPYI BOCHHBIX OOBEKTOB ™ WX TIPAsKAAHCKOM
OKPY>KeHUn27,

Hopma 16. Kaskpas cropoHa, Haxoasigasicsa B KOHPAUKTE,
AOASKHA CAEAATh BCE BO3MOSKHOE, YTOOBI YAOCTOBEPHUTHCS,
YTO OOBEKTHI HAMAAECHUS SIBASIFOTCS BOEHHBIMU OOBEKTAMM.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 5, paspea B.

Pesrome

ITpaxkTrKa TOCyAapCTB YCTAHABAMBACT 3Ty HOPMY B KayecTBE HOPMBI OOBIYHO-
IO MEKAYHAPOAHOTO IIpaBa, IMPUMEHAEMONM BO BpPeMs KaK MESKAYHAPOAHBIX,
TaK M HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(PAMKTOB.

Mexx0ynapodnvie Goopysxénnvie KoHPAUKMDL

O0s13aTEABCTBO ACAQTH BCE BO3MOIKHOE, ITOOBI YAOCTOBEPUTHCS, ITO OOBEKTHI
HAIlaA€HMsT SBASIIOTCSI BOEHHBIMMU OOBeKTAMM, 3aKperaeHo B cratbe 57 (2) (a)
AOIOAHUTEABHOTO TTPOTOKOAA |, B OTHOIIIEHMM KOTOPOV HE OBIAO CACAAHO HM-
KaKMX OTOBOPOK, KACAIOIJMUXCSI AAHHOM HOPMBIZS.

26 Cm. raasy 4, npumeuanue 33.

27 CM., HarTpumep, BOeHHbIe yeTaBbl u HacTapaeHust Apcrpaann (1. 11, ra. 5, § 185), Bennna
(tam ke, § 186), Mcmanmn (tam ke, § 195), Mraaun (ram ke, § 191), Maparackapa
(tam ke, § 192), Hurepun (tam sxe, § 194), Toro (ram sxe, § 197), Oparumn
(tam ke, § 190), Xopsatun (tam sxe, § 188) n Isegun (tam xe, § 196).

28 AomoanmTeabHbii mporokoa I, crares 57(2)(a) (upumara 90 roaocamu npu
4 BO3AEPIKABIIMXCS ).
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DTO 006513aTEABCTBO BKAIOYEHO BO MHOIVE BOGHHBIC YCTABBI M HACTaBAC-
Hs12?. OHO TIOAAEPSKMBACTCST OPUIIMAABHBIMI 3ASIBACHUSIMIU 1 OTPASKEHHON B
oruérax mpakTuxon’0. Takosa, B TOM dncae, M IMIPAKTUKA TOCYAAPCTB, KOTOPBIE
HE SIBASIOTCSI MAW HE SIBASAVACH Ha COOTBETCTBYIOIMI MOMEHT YJaCTHUKAMU
Aonoarmreasroro mporokoaa [31. Korpa MKKK obparmacs x cropoHam B
koHdAMKTe Ha Bamskaem Bocroxe B oxrsibpe 1973 r., T.e. A0 mpumsarmsa Ao-
HOAHMUTEABHOIO IIPOTOKOAA I, ¢ mmpocsboit cobAropaTs 00s3aTeABCTBO AeAaTh
BCE BOBMOXKHOE, YTOOBI YAOCTOBEPUTBCS, YTO OOBEKTHI HAMAACHMS SIBASIOTCS
BOCHHBIMM OOBeKTamnu, coorsercTByiomgue rocypapcrsa (Ermmer, Mspanas,
Mpax n Cupnst) COrAacmMAmMCh 3TO CACAATBH32,

Hemexdynapoduvie Boopyxénnvie KoHDAUKMODL

Xors B AonoarureapHom mpororoae Il He yrommHaercs mpsimo 06 3Toit HOp-
Me, OHA BKAIOUEHA B OoAee IIO3AHEe AOTOBOPHOE IIPaBoO, IIPUMEHMMOE BO Bpe-
M HEMEKAYHAPOAHBIX BOOPY’KEHHBIX KOH(PAMKTOB, a MMEHHO BO Bropoii
IIPOTOKOA K ['aarckovl KOHBEHIMM O 3aIguTe KYABTYPHBIX HeHHocTten33. Kpo-
Me TOTO, OHA COACPIKUTCS U B APYIUX AOKYMEHTAX, TaKKe KacaroIguXcs He-
MESKAVHAPOAHBIX BOOPY>KEHHBIX KOHPAUKTOB .

29 CMm., Hanpumep, BOeHHble ycTaBbl 1 Hacrasaenus Ascrpaamn (1. II, ra. 5, § 214),
Aprentunnt (tam ke, § 213), Beabrun (tam sxe, § 215), Bernna (ram sxe, § 216),
Beankobpurammn (ram sxe, § 237), Berrpun (ram sxe, § 224), T'epmanun (Tam ke,
§223), Mspanas (tam ke, § 225), Mcnanmun (tam sxe, § 233), Mraamn (tam xe,
§226), Kamepyna (ram ke, § 217), Kamapsr (tam sxe, § 218), Kenun (Tam ke,
§227), Maparackapa (tam ke, § 228), Hurepun (ram sxe, § 231), Hupepaanpos
(tam ke, § 229), Hosoit 3eranpamn (tam ke, § 230), CIHA (tam ke, §§ 238—240),
Toro (tam ske, § 236), Ouanmmmu (tam sxe, § 232), Opangun (ram ke, § 222),
Xopsatun (tam sxe, §§ 219—220), Uiseitgapun (tam ke, § 235), Lseunn (tam ke,
§ 234), Oxsapsopa (ram ke, § 221) n IOrocaasun (tam sxe, § 241).

30 Cm., nampumep, sassaenns Beauxobpuranmm (tam ke, § 254), Muponesun (tam ke,

§ 246), Mopaarmn (tam ke, § 250), Mpaka (tam ke, § 248), Hupepaanpaor (tam ke,

§ 252), a Taxke OTPaKEHHYIO B OTYETaXx MpakTuKy 3mumbabee (Tam ke, § 256),

Uspanas (tam sxe, § 249), Mpana (tam ke, § 247), Manaiisun (tam sxe, § 251),

Cupun (tam ke, § 253) n CLIA (tam xe, § 255).

CM., Hanpumep, mpakTuKy Beamxobpmrammm (tam sxe, §§ 237 u 254), WMspanas

(tamxe, § 225), Muponesun (tam ke, § 246), Mpaka (tam ke, § 248), Kenun

(tamxke, § 227) u CIIA (tam xe, §§ 238—240), a taxoke OTpaskKEHHYIO B OTYETAX

mpakTuky Mspanas (tam ske, § 249), Mpana (tam ske, § 247), Mananisun (ram ke,

§251) u CIIA (ram ke, § 255).

32 Cm. ICRC, The International Committee’s Action in the Middle East (tam ke, § 263).
33

31

Bropoii mpoTtoxoa k ['aarckoit KOHBEHIMM O 3aIUTE KYABTYPHBIX IJEHHOCTEM, CTaThd 7.
3¢ Cm., nanpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (t. II, ta. 5, § 210); Agreement on the Application of IHL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam sxe,
§ 211); Pykopoacteo Can-Pemo, m. 46(b).
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Hopma, B KOTOPO¥1 TOBOPUTCS O TOM, YTO CTOPOHBI OOsI3aHBI AeAATh BCE
BO3MOYKHOE, 4TOOBI YAOCTOBEPUTBCSI, YTO OOBEKTHI HAMAACHWS SIBASIOTCSI BO-
CHHBIMYM OOBEKTaMM, BOIIAA BO MHOTVE BOCHHBIC YCTABBI M HACTABACHMS, KO-
TOpBIE ITPUMEHMUMBL MAM IIPUMEHSIAUCH BO BPEeMSI HEMEKAYHAPOAHBIX BOOPY-
SKEHHBIX KOHPAUKTOBSS.

Pemrenne MesKaAyHAPOAHOTO YTOAOBHOTO TprbyHaAa 1o OpBmIeit FOrocaasun
B Aeae Kympemrknua Takske CBMACTEABCTBYET O TOM, YTO 3Ta HOPMA SIBASI-
eTcsl OOBIYHOW KaK B MEKAVHAPOAHBIX, TaK M B HEMESKAYHAPOAHBIX BOOPY-
SKEHHBIX KOHQAMKTAX. B cBoém pemenmun TpmbyHaa npmsHAA 3Ty HOPMY
IMPUHIUIIOM OBBIYHOTO ITPaBa, ITOCKOABKY OHA KOHKPETM3UPYET U PACIIU-
psieT obIgme HOPMBI, CYIJECTBOBABIIME AO HeE36. AeNCTBUTEABHO, MOXKHO
VTBEPIKAATD, YTO IIPUHIUII TPOBEACHWST PA3AMINSI, KOTOPBIi SIBASIETCSI HOP-
MOT1 OOBIYHOTO IpaBa B MEKAVHAPOAHBIX M HEMEKAYVHAPOAHBIX BOOPY>KEH-
HBIX KOHPAMKTAX, ITO CAMOIL CBOETL CyTH TpebyeT COOAIOACHNMST TOM HOPMBL
Tpnbynaa Taxoke onmpaascst Ha TOT GaKT, YTO ITY HOPMY HE OCITAPUBAAO HU
OAHO TocyAapcTBo3’. Ilpu ImpoBeA€HWMM HACTOSIErO WMCCACAOBAHMS TAKIKE
He ObIA0 OOHAPYIKEHO OPUUMAABHOM HMPAKTUKM, IIPOTUBOPEYAIEil AAHHOM
HOPME.

Hopma 17. Kaskpas cropoHa, HaxoAsjasicst B KOH(QAUKTE,

AOASKHA IIPUHMUMATH BCE€ BO3MOSKHBIE MEPHI IIPEAOCTOPOSKHOCTH
IIpU BBIOOpPE CPEACTB M METOAOB BEACHWMS BOVHBI, YTOOBI M36e5KaTh
CAYYaMHBIX IIOTEPh CPEAN TPASKAAHCKOTO HACEACHWMS, PAHEHMS
TPasKAAHCKMUX AUI] M CAYYAMHOTO ylfepba rpaskAaHCKUM OOBeKTam
VAW, BO BCSIKOM CAYyYae, CBECTH MX K MUHWUMYMY.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 35, paspea A.

Pesrome

ITpaxTiKa TOCyAQPCTB YCTAHABAMBACT 3Ty HOPMY B KadeCTBE HOPMBI OOBIIHO-
IO MEKAYHAPOAHOTO ITPaBa, IIPUMEHIEMO BO BPEMS MESKAYHAPOAHBIX W He-

35 Cm., Harrpumep, BOeHHbIe yeTaBbl M HacTasaermns Bernmua (1. 11, ra. 3, § 216), Tepmanun
(tam ke, § 223), Wraaun (ram sxe, § 226), Kerun (ram sxe, § 227), Maparackapa
(ram ke, § 228), Hurepun (ram ke, § 231), Xopsatun (tam sxe, §§ 219—220), Toro
(tam ke, § 236), Oumannmmu (tam ke, § 232), Dxsapjopa (tam ke, § 221) n
[Orocaasun (Tam ke, § 241).

36 ICTY, Kupreski¢ case, Judgement (tam ke, § 260).

37 ICTY, Kupreski¢ case, Judgement (tam ke, § 260).
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MESKAYHAPOAHBIX BOOPY’KEHHBIX KOHPAMKTOB. DTa HOPMA AOAYKHA IIPUME-
HATHCSI BHE 3aBUCUMOCTU OT OAHOBPEMEHHOTO C HE IIPUMEHEHMS ITPUHLNIIA
copasmeproctn (ecm. Hopmy 14).

Mexxdynapodnvie Goopyxénmvie Kon@paruxmot

O0s13aTEABCTBO MIPUHMMATD BCE BO3MOKHBIE MEPBI IIPEAOCTOPOSKHOCTM IIPU
BBIOOpPE CPEACTB 7 METOAOB BEACHMS BOWHBL 3aKPEIACHO B CTAThE
57(2)(a) (ii) AOMOAHMTEABHOTO TIPOTOKOAA |, B OTHOIIEHMM KOTOPOTL HE GbI-
AO CAEAAHO HMKAKMUX CYIJECTBEHHBIX OrOBOPOKS3S.

DTO 00513aTEABCTBO BOIIAO BO MHOIME BOCHHBIC YCTABBI M HACTABACHMS.
OHO TaKksKe MOAKPENACHO OPUIMAABHBIMIM 3asIBACHUSIMIM 71 OTPAsKEHHO B OT-
4€Tax MPAKTUKONA), B TOM 4YMCAE ITPAKTUKOV TOCYAAPCTB, HE SIBASIOIMUXCS UAU
HE SIBASIBIIIMXCSI HA COOTBETCTBYIONIMI MOMEHT YIACTHUKAMMU AOTIOAHUTEABHO-
ro mpororora [41. Koraa MKKK obparmacss K cTOpoHam B KOHPAMKTE Ha
Bamskaem Boctoke B okTsabpe 1973 1., T.e. A0 mpuHATHI AOIOAHMUTEABHOTO
mpoToKoAa 1, ¢ TPOchbOTt MIPUHMMATH BCE BO3MOKHBIE MEPHI IIPEAOCTOPOIK-
HOCTM IIPW BBIOOPE CPEACTB M METOAOB BEACHWMSI BOVIHBI, COOTBETCTBYIOIHE TO-
cyaapersa (Ermmer, Mapanas, Mpak n Cupust) coraacMamuch 3to cACAaTHAZ,

Hemexcdynapoduvie Boopyxénrvie KoHDAUKMODL

Xots B AonoaruTteabHOM IIpotoroae 11 He yrmomnuaercs mpsamo o6 obszaTeas-
CTBE IPUHUMATH BCE BO3MOMKHBIC MEPBI IIPEAOCTOPOSKHOCTHM IIPU BhIGOpE

38 Aomoanurespniii porokoa I, crates 57(2)(a)(ii) (mpumara 90 roaocamu 1mpm
4 BO3AEPIKABLUMXCS ).

39 Cm., manpumep, BoeHHble ycrTaBbl m Hacrasaenus Ascrpaamn (r. II, ra. 5, § 272),
Aprerrnusr (tam ke, § 271), bernna (ram sxe, § 273), Beanxobpmrarmn (ram ke,
§292), Beurpun (tam ke, § 281), Tepmanun (tam sxe, § 280), Mspanas (Tam sxe,
§282), Ucnarmn (tam ke, § 289), Mraamn (tam sxe, § 283), Kamepyna (Tam ke,
§ 274), Kamaapt (tam sxe, § 275), Kenmn (tam sxe, § 284), Maparackapa (Tam sxe,
§ 285), Hupepaanpors (tam sxe, § 286), Hosoir 3eranpun (tam sxe, § 287), CILIA
(ram ke, §§ 293—294), Toro (Tam ke, § 291), Ouannmmu (tam ske, § 288), Oparumn
(tam ke, § 279), Xopsatum (tam ke, §§ 276—277), Ilsegyun (tam xe, § 290),
OkBapsopa (ram ke, § 278) m FOrocaasun (tam ke, § 295).

40 Cm., mampumep, sassaenns Beamxobpuranum (tam ske, §§ 307—308), Vuponesun
(ram ke, § 299), Upaka (ram ke, § 301), Hupepranpos (ram ke, § 305), CIIA
(ram ke, §§ 309—311) u fdnorun (ram ke, § 303), a Taxoke orpaskéHHyIO B OTYETAX
npakTiky 3umbabse (tam ke, § 312), Mapanas (ram ke, § 302), Mpana (tam ke,
§ 300), Maaaizun (ram sxe, § 304) n Cupun (Tam ke, § 300).

41 Cm. npaxruxy Beanxobpuranmm (ram ke, §§ 292 u 307—308), Mspanas (ram ke,
§282), MNuponesun (ram ke, § 299), Mpaka (ram sxe, § 301), Kenun (ram ke,
§ 284), CHIA (ram ke, § 293—294 u 309—311), fnorun (Tam ke, § 303), a taxke
OTPayKEHHYIO B OTYETAX HPakTUKY Mapamas (ram sxe, § 302), Mpana (Tam ske, § 300)
n Manansun (Tam ke, § 304).

42 Cm. ICRC, The International Committee’s Action in the Middle East (tam sxe, § 263).
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CPEACTB M METOAOB BEACHWS BOVIHBI, OHO BKAIOUEHO B boAee ITO3AHEE AOTOBOP-
HOe IIPaBO, IPUMEHMMOE BO BPems HEeMEKAYHAPOAHBIX BOOPYSKEHHBIX KOH-
$AMKTOB, a MMEHHO, BO Bropoit mporoxkoa Kk l'aarckoi KOHBeHIMM O 3aigure
KYABTYPHBIX JeHHOCTe*3. Kpome TOro, OHO COAEPSKMUTCS U B APYTUX AOKYMEH-
TaX, TAKKe KACAIOIUXC HEMEKAYHAPOAHBIX BOOPY>KEHHBIX KOH(AMKTOB,

Ora HOpMa BOIIAA B BOGHHBIE YCTABBI W HACTABACHMS, KOTOPHIE IIPUME-
HUMBI WMAW IPUMEHSIAUCH BO Bpems HEMEKAYVHAPOAHBIX BOOPYSKEHHBIX
KOHQAUKTOBH.

Pemrenns: Me>KAYHAPOAHOTO YTOAOBHOTO TpmbyHaa 1o Obiireit FOrocaasun u
Esporrerickoro cyaa mo mpasam 4eAOBEKa TAKJKE CBUACTEABCTBYIOT O TOM, 4TO
3Ta HOPMa SIBASETCSI OOBIYHONM KaK B MEKAYVHAPOAHBIX, TAK U B HEMESKAYHA-
POAHBIX BOOPY>KEHHBIX KOHPAUKTAX*. B cBoém perrennn 1o peay Kymperrkm-
ya TpubyHaa mpusHaA 3Ty HOPMY IPUHLMIIOM OOBIYHOTO ITPaBa, IMOCKOABKY
OHA KOHKPETM3MUPYET W PpACLIUpsieT OOINmMe HOPMBI, CYIJECTBOBABIIME AO
Heed7. AeMCTBUTEABHO, MOSKHO YTBEPIKAATH, YTO IIPUHLMII IIPOBEACHMS PA3AU-
9ysl, KOTOPBIN SIBASIETCS HOPMOW OOBIYHOTO ITPaBa B MEKAYHAPOAHBIX W He-
MEYKAYHAPOAHBIX BOOPYSKEHHBIX KOH(QAMKTAX, IIO CAMOM CBOEW cyTu Tpebyer
CODOAIOACHMST 3TOM HOPMBI. TprbyHaa Taxoke ommpascst Ha TOT GaKT, 4TO ITY
HOPMY HE OCIapMBAAO HU OAHO Tocyaapctso®. Ilpum mposepeHmm Hacrosie-
I'O MCCACAOBAHMS TAKKE He OBIAO OOHAPYIKEHO OPULIMAABHON ITPAKTUKM, IIPO-
TMUBOpEYAIell AAHHOV HOPME.

[pumepovr

ITprmepamn IpUMEHEHMST AAHHOM HOPMBI MOTYT CAYSKUTB COOOPasKeHMsI, Kaca-
JOIJMeCs BBIOOpA BPEMEHW HAITAACHMS, IPEAOTBPAIEHNU OOEBBIX ACVICTBUI B
HACEAEHHBIX PaMOHAaX, BBIOOPA CPEACTB BEACHWMSI BOVIHBI, COPA3MEPHBIX LIEAM, MC-
IIOAB30BAHMS BBICOKOTOYHOTO OPY»Kis 1 Bbrbopa meaert. Kpome toro, Hopma 21
YCTAaHABAMBAET KOHKPETHOE TpeCOBaHMEe B OTHOLICHWM BHIOOpPA LjeACit.

43 Bropoit mporokoa k ['aarckoii KOHBEHIMMU O 3aIUTE KYABTYPHBIX LJEHHOCTEi, CTAaThs 7.

44 Cm., mapumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (r. II, ra. 5, § 268); Agreement on the Application of THL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam sKe,
§ 269); Pykosopctso Can-Pemo, m. 46(c).

45 Cwm., HaIIpUMep, BOEHHbIE ycTasbl M HacTaBaeHms Bermna (1. II, ta. 5, § 273), Tepmarun
(tam ke, § 280), Mraamn (ram ke, § 283), Kennn (ram ke, § 284), Maparackapa
(tam ke, § 285), Toro (tam ke, § 291), Xopeatun (tam ke, §§ 276—277), Ouannmma
(tam ke, § 288), Oxparopa (tam ke, § 278) n FOrocaasum (tam ke, § 295).

46 ICTY, Kupreskié¢ case, Judgement (tam >xe, § 260); European Court of Human Rights,
Ergi v. Turkey (tam sxe, § 319).

47 ICTY, Kupreski¢ case, Judgement (tam sxe, § 260).

48 ICTY, Kupreski¢ case, Judgement (tam sxe, § 260).
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Hopma 18. Kaskpas cropoHa, HaxoAsyasicsi B KOHPAUKTE,

AOASKHA AEAATHh BCE BO3MOSKHOE, YTOOBI PEIUUTh, MOSKHO AU
OJKMAATh, YTO HANAACHUE BHI30BET CAYYaMHbIE IIOTEPHU CPEAU
IPASKAAHCKOIO HACEACHWS, PAHEHWS IPASKAAHCKUX AUI] MAW HAHECET
CAYYaVHBIN yIIepb IPaskAAHCKUM OOBEKTaM, MAY TO U Apyroe
BMeCTE, KOTOPbIe OBIAM OBI YPE3MEPHBIMWU 110 OTHOIIEHWUIO

K KOHKPETHOMY ¥ IIPSIMOMY BOEHHOMY IPEUMYILECTBY, KOTOpOe
[IPEAIIOAATACTCS IIOAYYUTb.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, Tom II, raasa 5, pasaea D.

Pesrome

ITpakTnKa rocyAapcTB yCTAHABAMBACT 3TY HOPMY B Ka4eCTBE HOPMBI OOBIYHO-
TO MEKAYHAPOAHOTO ITPaBa, IPUMEHSAEMONM KaK BO BPEMS MEXKAYHAPOAHBIX,
TaK Y HEMEKAVHAPOAHBIX BOOPY’KEHHBIX KOH(PAUKTOB.

Mexcdynapoduvie Boopyxénnvie kondruxmor

O0:13aTeABCTBO CcACAATD BCE BO3MOSKHOE, YTOOBI OLICHUTD, MOYKHO AW OXKMAATH,
9TO HAIIAACHME HAHECET YPEe3MEPHBIN TTOOOYHBIN YIgepl, 3aKPEIACHO B CTAThE
57(2) (a) (i) AONOAHUTEABHOTO TIPOTOKOAA I, K KOTOPOW He BBIAO CAEAAHO
HUKAKNUX CYIIECTBEHHBIX OTOBOPOK4.

DTO 006513aTEABCTBO BOIIAO BO MHOIME BOCHHBIE YCTaBBI M HACTABACHMSV.
OHO TaKksKe IMOAKPEIIACHO OPUIMAABHBIMI 3AIBACHUIMM U OTPAKEHHON B OT-
9€Tax IIPAKTUKOIS!, B TOM UMCA€ IPAKTUKON TOCYAAPCTB, HE SIBASIFOIVAXCST A
He SIBASIBIIVXCSI HA COOTBETCTBYIOIMUII MOMEHT YIaCTHUKAMU AOITOAHUTEABHO-

49 Aomoanureasnprit porokoa I, crates 57(2)(a)(iii) (mpunsra 90 roaocamu mpu
4 BO3AEPIKABIIMXCS ).

50 Cm., Hanpumep, BoeHHBIe ycTasbl U HacTapaeHust Apctpaamn (1. 11, ra. 5, § 332),
Aprentmust (tam ke, § 331), Beaprmn (tam ke, § 333), Bennna (ram ke, § 334),
Tepmanun (tam ske, § 339), Mspanas (ram sxe, § 340), Mcmanun (ram ke,
§ 344), Kamepyna (tam ke, § 335), Kamapapr (tam ke, § 336), Hurepun (ram ke,
§ 343), Hupepaanpos (ram ke, § 341), Hosoit 3esanaun (tam ke, § 342), CILIA
(Tam ske, §§ 347—348), Toro (ram sxke, § 346), Ppangun (ram sxe, § 338),
isegun (tam ke, § 345), Oxsapopa (rtam ke, § 337) m FOrocaasum (Tam ke,
§ 349).

51 Cm., mampumep, sasmaeHMst Beamxobpurammm (tam sxe, § 357—358), Wmnpomesun
(tam ke, § 353), Upaxa (tam ke, § 354), Hupaepaanaor (tam ke, § 355) u CLIA, a
TAKKe OTPAKEHHYIO B OTIETAX NPaKTUKy 3umbabse (tam ke, § 360) n Cupun (ram ke,

§ 356).
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ro mporoxoaa I52. Koraa MKKK obparmacs K cTOpoHaM B KOHPAMKTE Ha
Bamskaem Bocroke B okrsiope 1973 r., T.e. A0 mpmHSITHUS AOIOAHUTEABHOTO
mpoTokoaa I, ¢ mpocsboit AeaaTs BCE€ BO3MOIKHOE, YTOOBI OLICHUTD, MOSKHO AU
OYKMAATD, YTO HAITAACHWME HAHECET YPEe3MEPHBIN TOOOYHBIN yIIjepb, COOTBETCT-
pytomgue rocypapersa (Eruner, Mspanab, Mpak m Cupus) coraacmancs ato
CAEAATDHI3,

Hemexdynapodnvie Boopyxénnovie konpruxmot

Xors B AonoarnTteabHOM IpoToroae I He yrmommuaercs mpsimo 06 obs3aTes-
CTBEe AEAATh BCE BO3MOXKHOE, YTOOBI OLICHUTH, MOSKHO AV OKMAATH, YTO HAIla-
ACHME HAHeCET YPEe3MEPHBIN ITOOOYHBIN YIepd, OHO BKAIOYEHO B OoAee TO3A-
Hee AOTOBOPHOE ITPaBoO, IPUMEHMMOE BO BPEeMs HEMEKAYHAPOAHBIX BOOPY-
SKEHHBIX KOH(QAMKTOB, a MMEHHO, Bo Bropoi mporoxoa k l'aarckoit KoHBeH-
UMK O 3aIgUTe KYABTYPHBIX LeHHOCTe . Kpome TOro, OHO COAEPIKMTCSI U B
APYIMX AOKYMEHTAX, TAK)KE KaCaOIIMUXCS HEMEKAVHAPOAHBIX BOOPY>KEHHBIX
KOHPAUKTOBS,

Hopma, coraacHo KOTOpPOV Ka’kAash CTOPOHA AOAYKHA AEAATh BCE BO3MOJK-
HOE, 4TOOBI OLICHUTD, MOSKHO AM OKMAATD, YTO HAMIAACHWME HAHECET ypeamep-
HBIM ITOOOYHBIV yIgepb, BOIIAZ B BOCHHBIE YCTABBl M HACTABACHMS, KOTOPBIE
IIPUMEHUMBI MAU IIPUMEHSIAUCH BO BPEMS HEMEKAYVHAPOAHBIX BOOPY’KEHHDBIX
KOH(AUKTOB.

Perrerne Me>KAYHAPOAHOTO YTOAOBHOTO TPubyHaAa 1o bwisieii FOrocaasun B
Aeae Kympenikmya Takske CBMAETEABCTBYET O TOM, YTO 3Ta HOPMA SIBASETCS
OBBIYHOM KaK B MEKAVHAPOAHBIX, TAK M B HEMEKAYHAPOAHBIX BOOPYKEHHBIX
koupankTax. B cBoém perennn TpubyHas mpmsHas 3Ty HOPMY IPUHLIMUIIOM
OOBIYHOTO ITPaBa, IIOCKOABKY OHA KOHKPETM3UPYeT M paciiupseT obigue HOp-
MBI, CYLJECTBOBABLIME A0 HeE. AEPICTBUTEABHO, MOKHO VTBEPIKAATDH, 9TO
mpuHygnn  copasmeprocT (cm. Hopmy 14), Kotopoiit sBasgercs HOPMOVi

52 Cm. npaxtuky Beankobpurammn (tam ke, §§ 357—358), Mspanas (tam xe, § 340),
Munponesun (tam ke, § 353), Mpaka (tam sxe, § 354) u CIHA (tam sxe, §§ 347—348
n 359).

53 Cm. ICRC, The International Committee’s Action in the Middle East (tam ke, § 365).

54 Bropoit mpoToxoa K ['aarckoil KOHBEHIMM O 3aIjuTe KYABTYPHBIX IJEHHOCTE?, CTaThs 7.

55 Cm., nanpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (r. II, ra. 5, § 328); Agreement on the Application of THL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam sKke,
§ 329); Pykosopctso Can-Pemo, . 46(d).

56 Cm., HapUMep, BOEHHbIE YCTaBbl U HacTapaenust Bernna (1. 11, ta. 5, § 334), Tepmanmn
(tam ke, § 339), Hurepun (tam sxe, § 343), Toro (ram ke, § 346), Dxsaropa
(ram ke, § 337) n FOrocaasun (ram ke, § 349).

5T ICTY, Kupreskié case, Judgement (tam ke, § 362).
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OOBIYHOTO IPaBd B MESKAVHAPOAHBIX M HEMESKAVHAPOAHBIX BOOPYSKEHHBIX
KOHQPAMUKTAX, ITO CAMOV CBOEM CYyTM TpebyeT COOAIOACHMS ITOM HOPMBIL. Tpn-
OyHaA Taroke OMMPpaAcs Ha TOT GaKT, 9TO 3Ty HOPMY HE OCIAPUBAAO HU OAHO
rocyAapcTso’s. Ilpu IpoBeACHMM HACTOSIETO MCCACAOBAHMS TAKOKEe HE OBIAO
OOHAPY’KEHO OPUIIMAABHON ITPAKTMKM, IIPOTUBOPEYAIell AAHHON HOPME.

Hopma 19. Kaskpaa cropoHa, Haxoasdigasicsa B KOHQAUKTE,

AOASKHA A€AATH BCE BO3MOSKHOE, YTOOBI OTMEHUTH

VAW IIPUOCTAHOBUTH HAITAACHME, €CAM CTAHOBUTCSI OYEBUAHBIM,

9TO OOBEKT HE SIBASIETCS BOEHHBIM MAWM YTO HAITAA€HWME, KAK MOSKHO
O3KMAQTh, BHI3OBET CAYYAMHBIE IIOTEPHU SKMU3HU CPEAU IPASKAAHCKOIO
HACEACHWMSI, PAHEHMUS IPASKAAHCKUX AWI], HAHECET CAYYarHbIA yugepb
IPaSKAAHCKHUM OOBEKTAM WMAM TO M APYroe BMecTe, KOTOpbIe ObIAM ObI
Ype3MEePHBIMHU 10 OTHOLICHUIO K KOHKPETHOMY ¥ IIPSIMOMY
BOCHHOMY IIPEUMYIJECTBY, KOTOPOE IIPEAIIOAATAeTCSA IIOAYYHUTH.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, Tom II, raasa 5, pasaen E.

Pesrome

ITpakTnKa rocyAapcTB yCTAHABAMBAET 3Ty HOPMY B Ka4eCTBE HOPMBI OOBIYHO-
TO MEKAYHAPOAHOTO ITPaBa, IPUMEHSAEMONM BO BPeMs KaK MEKAYHAPOAHBIX,
TaK Y HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(PAUKTOB.

Mexcoynapoduvie Boopyxénnvie kondruxmor

O06s13aTEABCTBO CACAATH BCE BO3MOSKHOE, YTOOBI OTMEHWUTDH MAWM IPUOCTAHO-
BUTD HAITaA€HWUE, €CAM CTAHOBUTCS OYEBUAHBIM, YTO OOBEKT He SBASETCH BO-
CHHBIM VAW YTO HANAACHMUE, KAK MOSKHO OJKMAATD, HAHECET YPE3MEPHBIN I10-
Gounsrit ygepb, saxpernaeHo B cratbe 37(2)(b) Aonoamurespnoro mporo-
KoAa I, B OTHOIIEHMM KOTOPOV He OBIAO CACAAHO HMKAKMUX CYIJECTBEHHBIX
orosopok. ITpu patuduxanun AomosruresbHoro mporoxoaa I Beankobpm-
TaHWUS 3254BWUAA, 9YTO 3TO 00A3aTEABCTBO IPUMEHWUMO AMIIb K «TEM, KTO UMe-
€T BAACTb M IIPAKTUYECKYIO BO3MOYKHOCTD OTMEHUTD MAW ITPUOCTAHOBUTD Ha-
mapeHme» 60,

58 ICTY, Kupreski¢ case, Judgement (Tam ke, § 362).

59 Aomoanmreapnsrit  mporokoa 1, crates 57(2)(b) (mpumsra 90 rosocamm mpu
4 BO3AEPIKABITIUXCS ).

60 United Kingdom, Reservations and declarations made upon ratification of Additional
Protocol I (tam ske, § 158).
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DTO 00513aTEABCTBO BOLIAO BO MHOIME BOCHHBIC YCTABBI M HACTABACHMSO!.
OHO TaK>Ke IOAKPEIIACHO OPUIMAABHBIMI 3ASBACHVSIMI 1 OTPASKEHHON B OT-
4éTax HMpakTUKoNSZ. TakoBa, B TOM 4mMcAe, M IPAKTUKA TOCYAAPCTB, HE SBAS-
JOIJUXCS VAW HE SIBASIBIIMXCSI HA COOTBETCTBYIOINWI MOMEHT YYaCTHUKAMU
Aomoannrteastoro mporoxoaa [63. Korpa MKKK obparmacs x croporam B
koHpAnKTe Ha Bamskaem Bocroke B oxrsibpe 1973 r., T.e. A0 mpuusarmsa Ao-
ITOAHUTEABHOTO IIPOTOKOAA I, ¢ mmpocsboit Aeaars BCE BO3MOIKHOE, 4TOOBI OT-
MEHWUTh MAW ITPUOCTAHOBUTH HAIMAACHWE, €CAM CTAHOBWUTCS OYCBUAHBIM, UTO
OOBEKT He sBASICTCS BOCHHBIM VAW YTO HAITAACHME, KAK MOSKHO OKWMAATD, Ha-
HecéT ype3mepHBbI obouHbI yigepb, coorsercTryomme rocyaapersa (Erm-
ner, Mapanap, Mpax n Cupnst) coraacmamuch sto cAeaarTss,

Hemexdynapodnvie Boopyxénnvie konpruxmor

Xors B AomoanmreapHom mporoxoae Il 3Ta HOpma He yIOMMHAETCS IIPSIMO,
OHa BKAIOYeHA B boAee IMO3AHEE AOTOBOPHOE ITPaBO, IPUMEHMMOE BO BPems
HEMEKAYHAPOAHBIX BOOPY>KEHHBIX KOH(AMKTOB, 4 MMEHHO, BO Bropoii mpo-
TOKOA K ['aarckovi KOHBEHLMM O 3aIuUTe KYABTYPHBIX LJeHHOCTeNSS. Kpome To-
TO, OHA COACPIKUTCS U B APYTMX AOKYMEHTAX, TAKKE KACAIOIJUXCS HEMEKAY-
HAPOAHBIX BOOPY’KEHHBIX KOH(PAUKTOBS.

61 Cm., Hatipumep, BOeHHbIE yeTaBbl U HacTasaeHust Apcrpaann (1. 11, ra. 5, § 374—3753),
Aprerrunnt (tam sxe, § 373), Beasrun (tam ke, § 376), Bernna (tam sxe, § 377), Be-
ankobpuranmun (tam ke, § 394), Benrpun (tam ke, § 384), Tepmanun (Tam ke,
§ 383), Ucmarnmn (tam xe, § 390), Urtaaun (tam sxe, § 385), Kamepyna (tam ke,
§ 378), Kamappr (tam sxe, § 379), Kermmn (tam sxe, § 386), Koaymbun (Tam sxe,
§ 380), Maparackapa (ram ke, § 387), Huaepaanpos (tam ke, § 388), Hosoii 3enan-
amn (tam ke, § 389), CLIA (tam sxe, § 395), Toro (tam ke, § 393), ®Opangun
(tam ke, § 382), Xopsatun (tam ke, § 381), Iseiigapun (tam ke, § 392), Ulsegun
(Tam ke, § 391).

62 Cm., Harrpumep, 3assaeHnst Beankobpuranun (tam ke, § 407), Muponesun (Tam ke,
§ 400), Mopaarmun (ram ke, § 403), Mpaka (tam sxe, § 401), Hupepaanpos (tam ke,
§ 405) n CIHA (tam ke, §§ 409—411), a Takke OTPaKEHHVIO B OTYETAX MPAKTUKY
3umbabee (ram ke, § 412), Mapanas (tam ke, § 402), Manaiisun (tam xe, § 404),
Cupun (ram ke, § 406) u CIIA (ram ke, § 408).

63 CMm. BOEHHBIE YCTAaBbl M HAcTaBaeHMs Beamxobpurammm (ram sxe, § 394), Kenun
(tam ke, § 386) n CIHA (tam sxe, § 395); saasaenms Beamkobpuranum (Tam ke,
§ 407), Muporesun (tam sxe, § 400), Mpaka (tam ke, § 401) n CILIA (ram ke,
§§ 409—411), a Take orpaskEéHHYIO B OT4ETAX HPaKTUKY M3apamas (ram ke, § 402),
Manaiizun (tam ske, § 404) u CIHA (Tam ke, § 408).

64 Cm. ICRC, The International Committee’s Action in the Middle East (tam sxe, § 417).

65 Bropoit mpoTokoa K [aarckoit KOHBEHUMM O 3aIUTe KYABTYPHDBIX IJEHHOCTEM, CTaThs 7.

66 Cm., Harmpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (r. II, ra. 5, § 370); Agreement on the Application of THL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam ke,
§ 371); Pyxopoacto Can-Pemo, m. 46(d).
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Hopma, coraacHo KOTOPO¥ KasKAasl CTOPOHA AOAYKHA AEAATh BCE BO3MOSK-
HOE, 9TOOBI OTMEHWUTH MAM IIPUOCTAHOBUTD HAIIAACHME, €CAMU CTAHOBUTCS Ode-
BUAHBIM, 9TO OOBEKT HE SIBASICTCS BOCHHBIM WMAM YTO HAITAACHME, KAK MOYKHO
O>KMAATh, HAHECET Ype3MEePHBIN IOOOUHBIN yIepO, BOLIAA B BOCHHBIC YCTABDI
7 HACTABACHMSI, KOTOPBIE IIPUMEHWUMBI MAW IIPUMEHSIAUCH BO BPEMSI HEMEK-
AYVHAPOAHBIX BOOPY’KEHHBIX KOHPAUKTOBO.

Pemrenne MeskAYHAPOAHOTO yroaoBHOTO TpmbyHasa 1o 6siBmrent FOrocaa-
BUM B AeAe Kympemrkmya TaksKe CBUAETEABCTBYET O TOM, YTO 3Ta HOpMa
SIBASIETCST OOBIYHOM KaK B MEYKAVHAPOAHBIX, TaK M B HEMEKAYHAPOAHBIX
BOOPY)KEHHBIX KOHPAMKTax. B cBOoémM permrenmun Tpubynas mpmsnas oty
HOPMY MPMHLUWUIIOM OOBIMHOTO IIpaBa, MOCKOABKY OHA KOHKPETM3UPYET U
pacummpser obigne HOPMBI, CYLJECTBOBABIIME AO HeES. AeVcTBUTEABHO,
MOJKHO yTBEPIKAATH, YTO MPUHLUI IpoBeAerns pasanuans (cm. Hopmsr 1
n 7) n upmnagnn copasmeproctn (cm. Hopmy 14), xoropsie oba siBasi-
IOTCSI HOPMamMy OOBITHOTO ITPaBa B MESKAVHAPOAHBIX M HEMESKAVHAPOAHBIX
BOOPY)KEHHBIX KOHPAMKTAX, IO CAMOIL CBOCW CYTU TPeOYIOT COOAIOACHM
aTOoM HOpMBI. HecobaropeHMe 3TOM HOPMBI ITOBAEKAO OBl 32 cObOM Hama-
A€HME, KOTOPOE HAPYIIUAO OBl IPUHLWUII IIPOBEACHMS PA3AUUMUS U IIPUH-
LUII COPa3MEPHOCTM W Ha 3TOM OCHOBAaHMUM OBIAO OBl He3aKOHHBIM. Tpu-
OyHaa Taxoke ommMpascsi Ha TOT (AaKT, YTO ITY HOPMY HE OCHAPUBAAO HU
OAHO rocypapcTso®. ITpu mpoBeAeHMM HACTOSIErO MCCACAOBAHMS TaKIKe
He 6BIA0 OOHAPYIKEHO OPULIMAABHON IIPAKTUKM, IIPOTUBOPEUAIeil AAHHON
HOPME.

Hopma 20. Kaskpas cropoHa, HaxoAsMIIaACA B KOHPAUKTE,

AOASKHA AeAaTh 3dPerTuBHOE 3a6AaTOBPEMEHHOE IIPEAYIIPESKACHNE
0 HAIIaAGHWAX, KOTOPhIE MOIYT 3aTPOHYTH I'PASKAAHCKOE HACEACHUE,
32 MCKAIOYEHUEM CAYYaEB, KOIAA OOCTOSITEABCTBA ITOTO

He IIO3BOASTIOT.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raaa 5, paspea F.

67 Cm., HapUMmep, BoeHHbIe ycTasbl U HactasaeHnst Apcrpasun (. 11, ta. 5, § 374), Bernnna
(tam ke, § 377), Tepmanun (tam sxe, § 383), Mraaun (tam sxe, § 385), Kenun
(tam ke, § 386), Koaymbun (ram ke, § 380), Maparackapa (tam ke, § 387), Toro
(ram ke, § 393) u Xopsarun (ram ke, § 381).

68 ICTY, Kupreski¢ case, Judgement (ram ke, § 416).

69 ICTY, Kupreski¢ case, Judgement (ram ke, § 416).
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Pestome

ITpaxkTmKa TocyAapCTB YCTAHABAMBACT 3Ty HOPMY B KayecTBE HOPMBI OOBIIHO-
IO MEKAYHAPOAHOTO IIPaBa, IPUMEHIEMON BO BPeMs MEKAVHAPOAHBIX W He-
MEKAVHAPOAHBIX BOOPY’KEHHBIX KOHPAUKTOB.

Mexx0ynapodnvie Goopysxénnvie KoHPAUKMDL

Ob6s3aTeapcTBO AeraTh 3PPEKTUBHOE 3a0AATOBPEMEHHOE IIPEAYIIPEKACHUE O
HAITAACHWSIX, KOTOPBIE MOTYT 3aTPOHYTh IPASKAAHCKOE HACEACHWE, SIBASCTCS
AABHET HOPMOV OOBIYHOTO MEIKAYHAPOAHOTO IIpaBa, npmsHaHHOM emjé B Ko-
Aexce Anbepa, Bprocceapckoit aeraapaygmm m OKCPOPACKOM PYKOBOACTBEO.
Briepsrie OHO OBIAO KOAUPUIMPOBAHO B I'aarCKOM ITOAOSKEHUM M MOBTOPHUAOCH
B cratbe 57(2) (c) AonOoAHMTEABHOTO IPOTOKOAZ I, B OTHOLIEHMWM KOTOPOW
He ObIAO CA@AAHO HMKAKMX CYIJECTBEHHBIX OTOBOPOK’!.

D10 0053aTEABCTBO BOLIAO BO MHOIME BOCHHDIC YCTABBI M HACTABACHMSA'Z.
OHO BKAIOYEHO B HEKOTOpBIE BHYTPUTOCYAAPCTBEHHBIC 3aKOHOAATEABHBIE aK-
ThI73. Obs13aTEABCTBO 320AaTOBPEMEHHO IPEAYITPEKAAT O HAIIAACHUSIX TAKKE
HMOAKPEIATeTCs OPUUUAABHBIMU 3aABACHUSAMU Y APYTOV IPAKTMUKONM, B TOM
9UCAC HECKOABKMMM COODIEHMSIMM O 320AaTOBPEMEHHOM IIPEAYIIPESKACHUMT4,
TaxoBa, B TOM YMcA€, M IPAKTUKA TOCYAAPCTB, KOTOPHIC HE SIBASIFOTCS MAM HE
SBASIAYICH HA COOTBETCTBYIOIJUI MOMEHT Y4aCTHUKAMMU AOIOAHUTEABHOTO IIPO-

70 Lieber Code, Article 19 (rtam sxe, § 424); Brussels Declaration, Article 16 (ram ske,
§ 425); Oxford Manual, Article 33 (tam sxe, § 426).

71 Taarckoe mnoaoskeHue, crarbst 26; AomoanmreapHsin mporoxkoa I, crares 57(2)(c)
(mrpunsira 90 roaocamu ripu 4 BO3AEPIKaBIIMXCS ).

72 CMm., Hampumep, BOEHHBIE ycTaBbl M HactapaeHms Apcrpaamn (r. II, ra. 5, § 431),
Aprerrunnr (tam ke, § 430), Beasrun (ram ke, § 432), Bernna (ram sxe, § 433),
Beamxobpuranmun (tam ke, §§ 453—454), Tepmanun (tam ke, § 439), Memanmun
(tamoxke, § 449), Uraamn (ram sxe, §§ 440—441), Kamepyra (ram sxe, § 434),
Kamapapr (tam ke, § 435), Kenun (tam sxe, § 442), Maparackapa (ram sxe, § 443),
Hurepun (tam ke, § 447), Hupepaanpos (tam sxe, §§ 444—445), Hopoit 3eranpun
(tam ke, § 446), CLIA (tam sxe, §§ 455—457), Toro (tam sxe, § 452), Opangun
(tam ke, § 438), Xopsarun (tam ke, § 436), Lseitgapun (tam ke, § 451), seyun
(tam >xe, § 450), Dxpapopa (tam ke, § 437), FOrocaasun (tam ke, § 458) n TOAP
(Tam ke, § 448).

73 Cm., Hampumep, 3aKOHOAATEABCTBO Mpaauamn (tam ke, § 460), Mraamm (tam ske,
§ 461—462) m Hopeermn (tam ke, § 463).

74 Cm., nampumep, sassaenus Hupepranpos (tam sxe, § 476) mn CIIA (tam sxke,
§§ 482—484), mnpaxkmuxy Ppangun (ram ke, § 467) wn Mspamas (ram ke,
§§ 471—472), a raoke OTPaKEHHYIO B OTYETAX NMPAKTUKY BeamkoOpuranmm (ram ke,
§479), 3umbabee (tam ke, § 486), Mspanas (tam sxe, §§ 473 u 489), Muponesun
(tam ke, § 468), NMopaarmn (tam sxe, § 474), Vpaka (tam sxe, § 470), Mpana
(tam ke, § 469), Cupun (tam ke, § 478) n CLUIA (tam ke, §§ 480—481 n 485).
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tokoaa 175. Korpa MKKK obparmacst k ctopoHam B KOHQAMKTE Ha DarskHem
Bocroxke B oxrsibpe 1973 r., T.e. A0 IpUHATHS AOIOAHUTEABHOTO ITPOTOKOAQ I,
¢ mMpocsboit Aeaarh 3PPEKTUBHOE 320AATOBPEMEHHOE IIPEAYIIPESKACHNME O HAlla-
ACHMAX, KOTOPBIE MOIYT 3aTPOHYTh IPAKAAHCKOE HACCACHME, COOTBETCTBYIOLIME
rocyaapersa (Ermuner, Mspamab, Mpak n Cupus) cOraacuAmuch 910 CAEAATHS.

Hemexxdynapodnwvie Boopysxénmvie KoHpAUKMDL

Xors B Aonoannreasrom rporoxoae 11 He yrmommHaercs mpsimo 06 obsizareas-
ctBe AeaaTh 3PPEeKTUBHOE 3a0AATOBPEMEHHOE ITPEAYITPEIKACHUE O HAMAACHM-
SIX, KOTOPBIC MOTYT 3aTPOHYTh I'PASKAAHCKOE HACEACHME, OHO BKAIOYEHO B 0O-
Aee TIO3AHEEe AOTOBOPHOE IIPABO, IIPUMEHSIEMOE BO BPEMsI HEMEKAYHAPOAHDIX
BOOPY’KEHHBIX KOHPAMKTOB, a MMeHHO, B [ Iporokoa II ¢ mompaskamn x Kon-
BEHLJMIM O KOHKPETHBIX BUAAX OOBIYHOTO OpysKua’’. XOTs 3Ta HOpMa OTHOCUT-
¢ K TpebOBAaHMIO IPEAYIIPEKAATh O HAMMAACHWSX, KOTOPhIE MOTYT 3aTPOHYTH
IPa’KAAHCKOE HACEACHME, TEM HE MEHee, BAKHO yKa3aTb, YTO KOHIEIUs ITpe-
AVIIPESKACHMUI TAK)KE PACIPOCTPAHSIETCSI HA HEMEKAYHAPOAHBIE BOOPYIKEH-
HbIe KOHPAMKTHI B CAydae 3aIJUTBI KYABTYPHBIX LJeHHOCTeNS. Kpome Toro, ara
HOPMa COAEPSKUTCS M B APYIMX AOKYMEHTAX, TAK’Ke KacaIOIJUXCS HEMEKAY-
HAPOAHBIX BOOPY)KEHHBIX KOH(PAUKTOB?Y.

BoeHHsIe ycTaBbl M HACTABACHMSI, KOTOPBIC ITPUMEHUMBI UAM ITPUMEHSIAUCH BO
BPEMs HEMEKAYHAPOAHBIX BOOPYIKEHHBIX KOH(MAVKTOB, ITPEAYCMATPUBAIOT 3TO
obs3aTeancTBO0. Kpome TOro, CyIecTByeT HECKOABKO COOOIJEHMI O IIPEAYIIPESKAC-
HUSIX, CAGAAHHBIX B CUTYALMSIX HEMEKAYHAPOAHOTO BOOPYYKEHHOTO KOHQPAMKTAS!.

75 Cwm., Harpumep, BOGHHbIE YCTABBI M HACTaBACHMs Beankobpuranmm (tam ke, §§ 453—454),
Kenmn (tam sxe, § 442), CIIA (tam ke, §§ 455—457) u Opangun (tam e, § 438);
sassaeHnst CLIA (tam ke, §§ 482—484); npakmuxy Mapamast (tam sxe, §§ 471—472) n
Oparyun (Tam ke, § 467), a Takke OTPKEHHYIO B OTYETAX HPAKTUKY Beankobpuranmm
(Tam sxe, § 479), Mspanas (tam ke, §§ 473 1 489), Muaonesun (tam ke, § 468), Mpaxa
(tam ke, § 470), Upana (tam sxe, § 469) n CLIA (tam ke, §§ 480—481 n 485).

76 Cm. ICRC, The International Committee’s Action in the Middle East (tam ke, § 495).

77 Tlporokoa II ¢ mompaskamn x KoHBEHUMM O KOHKPETHBIX BUAAX OOBIMHOTO OPYSKMS,
cratest 3(11).

78 Cm. Bropoit mporokoa K ['aarckoit KOHBEHUMM O 3aluTe KYABTYPHBIX JEHHOCTEN, CTaThi
6(d) n 13(2) (o).

79 Cm., nanpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (r. I, ra. 5, § 428); Agreement on the Application of THL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam ke, § 429).

80 Cm., Harmpumep, BOEHHbIE yCTaBbl U HacTasaeHus Bermua (tam ke, § 433), Tepmanun
(tam ke, § 439), Uraammn (tam ske, §§ 440—441), Kenmun (tam sxe, § 442),
Magparackapa (tam ke, § 443), Hurepun (tam sxe, § 447), Toro (tam sxe, § 452),
Xopsatun (tam ke, § 436), Dxsapopa (tam ske, § 437), FOrocaasun (tam ke, § 458)
n TOAP (ram ke, § 448).

81 Cm., HanpUMep, OTPKEHHYIO B OTYETaXx NMpakTUKy Kuras (tam sxe, § 465), Manarisun
(Tam ke, § 475), Poccun (tam ke, § 477) n emé apyx rocypapers (tam ske, §§ 487—488).
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Pemrenne MesKAYHAPOAHOTO YTOAOBHOTO TpubyHaAa 1o 6srsireit Orocaasmn
B aeae Kympemrknya Takske CBUACTEABCTBYET O TOM, YTO 3Ta HOPMA SABAS-
eTCs1 OOBIYHOM KaK B MEKAVHAPOAHBIX, TAK U B HEMEKAYHAPOAHBIX BOOPY-
SKEHHBIX KOHpAMKTaX. B cBoém pemrenmn TpubyHaa mpusHas 3Ty HOpMY
IIPUHUUIIOM OOBIYHOTO IIPaBa, ITOCKOABKY OHA4 KOHKPETM3WUPYET W PacIIi-
psieT obIyue HOPMBI, CYIJECTBOBABIIME AO HeES2, AeViCTBUTEABHO, MOJKHO
VTBEPIKAATD, 4TO IIPUHOUII IpoBeAeHMs pazanans (cm. Hopmer 1 n 7) n
npunymi copasmeprocrti (ecm. Hopmy 14), koropsie oba sBasioress HOP-
MaMM OOBIYHOTO IPaBa B MEKAVHAPOAHBIX U HEMEKAYVHAPOAHBIX BOOPY-
SKEHHBIX KOH(QAMKTAX, IO CAMOW CBOEM CyTHU TpeOyIoT cOOAIOACHMST 3TOM
HOpMBI. TpnbyHaA Takske ommpascst Ha TOT GaKT, YTO STy HOPMY He OcCIa-
PWMBaAO HU OAHO rocyaapctsos. Ilpm mpoBeAeHMM HACTOSIETO MCCACAOBA-
HIMSI TaKoKe He OBIAO OOHAPYSKEHO OPULMAABHON IIPAKTUKM, ITPOTUBOPEUa-
IJeil AAHHOV HOPMe, HO OBbIAM OOGHAPY>KEHBI COODIEHUsT O MPEAYIIPEsKAe-
HUAX, CACAAHHBIX BO BpeMs KaK MEKAVHAPOAHBIX, TaK M HEMEKAVHAPOA-
HBIX KOH(QAMUKTOBS4.

ToaxoBarue

Kak mokaspiBaeT AaHHAS HOPMA, B IIPAKTUKE TOCYAAPCTB CYUTACTCS, 9TO He
TpeOyeTcs1 AeAATH IIPEAYIIPESKACHNUE, KOTAQ 3TOTO HE IMO3BOASIOT OOCTOSTEAB-
CTBA, HAIIPUMEP, B TEX CAYYAIX, KOTAA DACMEHT HEOSKMAAHHOCTM HEOOXOAMM
AASL yCIIeXa OIlepaluM UAM AASL OE30IIACHOCTM HAITAAAIOIIUX VAWM APYIKECTBEH-
HBIX UM cuadS, HeobxoAMMass CKOPOCTh OTBETA SIBASETCS €IJE€ OAHMM COobpa-

82 ICTY, Kupreski¢ case, Judgement (tam ke, § 492).

83 ICTY, Kupreski¢ case, Judgement (tam ke, § 492).

84 Cm., HarIpuMep, MPAKTUKY U OTPAKEHHYIO B OTIETAX HPAKTUKY Beankobpuranmn (tam ske,
§ 479), Uspanas (ram sxe, § 471—473 1 489), Vpaxa (tam ke, § 470), Mpana (tam ke,
§ 469), Kuras (tam sxe, § 465), Manaitsun (tam ke, § 475), Poccun (tam ke, § 477),
CIIA (ram ke, § 480—481 n 485) n ewé AByx rocypapers (tam ke, § 487—488).

85 Cm., Harrpumep, Taarckoe moaoskenue, cratbst 26; AOTIOAHUTEABHBIN TPOTOKOA I, cTaTs
57(2)(c) (mpumara 90 ronocamm, mpu 4 Bospepskapmmxcs); Brussels Declaration,
Article 16 (ram sxe § 425); Oxford Manual, Article 33 (tam sxe, § 426);
Memorandum of Understanding on the Application of IHL between Croatia and
SFRY, para. 6 (r. I, ra. 5, § 428); Agreement on the Application of IHL between the
Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam ke, § 429);
npakTuky Ascrpasnn (tam ke, § 431), Beabrun (ram ke, § 432), Bernua (Tam ke,
§ 433), Beamxobpuramun (tam sxe, §§ 453—454), Tepmanun (tam ke, § 439),
Mcemaramnn (tam ke, § 449), Uraamn (tam ke, §§ 440—441), Kamepyna (tam ke,
§ 434), Kanapapr (tam sxe, § 435), Kenun (tam sxe, § 442), Maparackapa (tam xe,
§ 443), Hupepranpos (tam ke, §§ 444—445), Hopoit 3eaanamn (tam ke, § 446),
CLIA (ram ke, §§ 455—457 n 483—484), Toro (tam ke, § 452), Opanymn (tam ke,
§§ 438 n 467), Xopeatun (tam ke, § 436), Llseigapun (tam ke, § 451), DxBapopa
(tam ke, § 437), FOrocaasun (tam ke, § 458), FOAP (tam ke, § 448) m orpakénnyio
B oruérax mpakTuky Mapamas (tam ke, § 473).
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SKEHMEM, KOTOPOE CYMUTACTCS B IPAKTUKE CYIJECTBEHHBIM AASI OIPEACACHMS
BO3MOSKHOCTW IIPEAYIIPESKACHMASS.

Kpome Toro, ara HOpma IPEAYCMATPUBACT, YTO HEOOXOAMMO ITPEAYIIPEIK-
AATb AWIIb O HAMTAACHWAIX, KOTOPBIE MOIYT 3aTPOHYTh IPASKAAHCKOE HaCeAe-
uue. [Toaromy B BoeHHOM yeTase BeankoOpuTanmm IIpeArrosaraeTcst, 4ro mpe-
AVIPESKACHMUS He TpebyeTcs, eCcAM B ParioHe, KOTOPBIN AOAYKEH MOABEPTHYTh-
Cs1 HAIIAACHMIO, HE OCTAAOCH TPASKAAHCKUX Anns7. B PyKOBOACTBE AAS BOCHHO-
BosayiHbix cna CILA ykasaHo, 4To mpeaympeskaeHus He TpebyeTcs mpu ma-
AOVL BEPOATHOCTM TOTO, YTO HAMAACHME 3ATPOHET TPASKAAHCKUX AIISS.

Brian 0OHapy’KeHBl HEKOTOPBIE CAY4aM TOAKOBAHWMA B IIPAKTUKE Tpebo-
BaHM «3pdexTnBHOro» mpeaynpeskaenns. Coepnuénnsie lraTs, B yacTHO-
CTWM, 3a54BUAM, YTO IIPEAVIIPEIKACHME HE AOAKHO OBITh KOHKPETHBIM 1 MO-
SKeT HOCUTH OOINWMI XapakTep, 4TOOBI HE IMOABEPraTh OITACHOCTM HAIAAAIO-
IJVe CHMABI MAWM YCIICIIHOE BBITOAHEHME WX 3apaHmsa. OHM TaroKke 3asBUAH,
4TO TaKoe obIjee IPEeAYIIPESKACHUE MOSKET IIPEACTABAATH COOOM Bceobiymit
TPEBOXKHBIN PAAMOCHUIHAA, C TIOMOIJBIO KOTOPOTO I'PasKAAHCKOMY HACEACHWUIO
ePeAACTCI PEKOMEHAALMS He HMPUOAMSKATLCA K OIMPEACACHHBIM BOCHHBIM
obpexTams?.

[TpakTnKa rocyAapcTB ITOKA3BIBACT, YTO BCE OOSI3ATEABCTBA, KACAIOIJMUECS
IPUHLNUIIA IIPOBEACHWS PA3AMUMI W BEACHMS BOCHHBIX ACVICTBII, OCTAIOTCA B
CHA@, AAYKEe €CAU TPAKAAHCKME AMIJA OCTAIOTCS B 30HE BOCHHBIX OIIEpalWil II0-
CA€ TIPEAYIIPESKACHM. YTPO3BI, YTO BCE OCTABIIMECS IPAXKAAHCKME AMLJA OYAyT
CYMTATBCS 3aKOHHOWM LEABIO HAITAACHWS, IOABEPIAUCH OCY’KACHWMIO M OBIAT
oTo3BaHbIY,

Hopma 21. Korpaa Bo3MO>KeH BHIGOP MEKAY HECKOABKMMM BOSHHBIMW
00BEKTAMM AAST IOAYIEHMSI PABHOLJEHHOTO BOCHHOIO ITPEMMYIECTBa,
AOASKEH OBITH BBIOPaH TOT OOBEKT, HAITaACHWUE Ha KOTOPHI,

KaK MO>KHO OJKMAATH, CO3AACT HAMMEHBIIVIO OIIACHOCTH AASI SKU3HU
IPASKAAHCKHUX AU M AASI TPASKAAHCKUX OOBEKTOB.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 5, pasaea G.

86 CMm. OTpasKEHHYIO B OTYETAX MPAKTUKY Mapamas (tam ke, § 473).

87 United Kingdom, Military Manual (tam sxe, § 453).

88 United States, Air Force Pamphlet (tam sxe, § 456).

89 Cm. mpaxruxy CIHA (tam ke, §§ 456, 483 u 485), a Takke OTPasKEHHYIO B OTYETAX
npaktuky Mapanmas (tam sxe, § 473).

90 Cm. mpaktuky Mapamnas (tam ke, § 489) u Poccun (tam ke, § 477).



84 MEPBI ITPEAOCTOPOXKHOCTW TITPM HATTAAEHWMIN

Pestome

npaKTVlKa TOCYAAPCTB YCTAHABAMBACT 3Ty HOPMY B KAYCCTBE HOPMBI 0bBIYHO-
TO MEKAYHAPOAHOTO IIpaBa, HpTAMeHHeMOIjl Kaxk BO BpeMS MEKAYHAPOAHBIX,
TaK, BEPOSITHO, 1M BO BPEMI HEMEIKAYHAPOAHDBIX BOOpy}KéHHbIX KOHCl)AIAKTOB.

Mexx0ynapodnvie Goopysxénnvie KoHPAUKMDL

TpeboBanmne 0 TOM, 4TOOBI, KOIAZ BO3MOYKEH BBIOOD, BBIOMPAACS] TOT BOCHHBIM
O0BEKT, HAIIAACHNE HAa KOTOPBIN, KAK MOYKHO O3KMAATH, CO3AACT HAMMEHDIIIYIO
OITACHOCTD AASl SKM3HU TPASKAAHCKMX AUL U AAS TPasKAAHCKUX OOBEKTOB, 3a-
kpemnaeHo B cratbe 57(3) AomoaHuTeApHOro mpoToKoaa I, B OTHOIIEHMU KO-
TOPOL He OBIAO CACAAHO HMKAKMUX CYIJECTBEHHBIX OTOBOPOKIL.

DTO 003aTEABCTBO BOIIAO BO MHOTME BOEHHBIE YCTaBBl M HACTaBAE-
Hns®2. OHO TaksKe MOAKPEIACHO OQUIIMAABHBIMU 3ASBACHUSIMMU M OTpa-
SKEHHOV B OTY4ETAX IpaKTMKOM’3. Takopa, B TOM dmcae, M IPaKTMUKA TOCY-
AApCTB, He SBASIOINUXCS MAM HE SBASBIIMXCS Ha COOTBETCTBYIOIUIM MO-
MEHT yJacTHUKamn AomoaHnreasHoro mporokoaa [94. Korpaa MKKK obpa-
TUACSI K CTOPOHAM B KOHQAMKTe Ha Bamskaem Bocroke B oxrsibpe 1973 1.,
T.C. AO IPMUHITUSI AOIOAHMUTEABHOTO MPOTOKOAA I, ¢ mpocsbort AeaaTs Beé
BO3MO>KHOE, YTOOBI OTMEHUTH WMAW IIPUOCTAHOBUTD HAIIAACHWME, ©CAU CTa-
HOBWUTCS OYEBUAHBIM, 4TO OOBEKT He SABAAETCA BOCHHBIM WMAW 4TO HaIlape-
HME, KAK MOYKHO OJKMAAThH, HAHECET YPe3MEPHBIN IMOOOYHBIN yiepd, cooT-
sercryomue rocyaapersa (Ermmer, Mapanas, Mpaxk n Cupust) coraacm-
AVUCH ITO CAEAATHYS,

91 Aonoaxureasnsrit mporokoa I, crates 57(3) (mpumara 90 rosocamn mpu 4 BosaepsKas-
LIMXCs ) .

92 CMm., Harrpumep, BOeHHbIe yeTasbl M HacTasaeHns Ascrpaann (r. 11, ra. 5, § 506), Bennna
(tam ke, § 507), Berrpun (tam e, § 513), lepmanun (tam sxe, § 512), Menanun
(tam ke, § 520), Utanun (tam sxe, § 514), Kamaast (tam sxe, § 508), Kenun (tam
ke, § 515), Maparackapa (tam ke, § 516), Hurepun (tam sxe, § 519), Hupepaanpos
(tam ke, § 517), Hopoit 3eaampamn (tam ke, § 518), CIIA (tam ke, § 523), Toro
(tam ke, § 522), Opangun (tam sxe, § 511), Xopearun (tam ke, §§ 509—510),
Iseyun (tam sxe, § 521) u FOrocaasun (tam ke, § 524).

93 Cm., Hanipumep, npaktuxy Muponesun (tam ke, § 528), Moppanun (tam xe, § 531),
Huaepaanpos (tam ke, § 533) u CIHA (tam ske, § 535 u 536), a taxske OTpask€HHYIO
B oruérax mpaktuky 3umbabee (tam sxe, § 537), Mspanas (tam ke, § 530), Mpamna
(tam ke, § 529), Manaisun (tam ke, § 532) u Cupun (tam xe, § 534).

94 Cm., nanpumep, npaktuxy Muponesun (tam sxe, § 528), Kenun (tam ke, § 515),
CHIA (ram ke, §§ 523 n 535), Opanyun (ram ke, § 511), a Taxoke orpakénnyio B
oryérax mpakTuky Mspamaa (ram ke, § 530), Mpana (tam sxe, § 529) u Manaiisun
(ram ke, § 532).

95 Cm. ICRC, The International Committee’s Action in the Middle East (tam ke, § 541).
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Hemexdynapoduvie Boopyxénrvie KoHDAUKMODL

B Aomoanureaprom mporoxoae Il mpsmo He yommuaercst TpeboBaHME O TOM,
9TOOBI, KOTAQ BO3MOSKEH BBIOOP, BBIOMPAACSA TOT BOCHHLIN OOBEKT, HallaACHWME
Ha KOTOPBIM, KAK MOJKHO OJKMAATh, CO3AACT HAMMEHBIIYIO OITACHOCTD AASI
SKMU3HM TPASKAAHCKUX AUIL M AASL TPASKAAHCKMUX 00BEKTOB. OAHAKO OHO BKAIO-
4eHO B boAee II03AHEee AOTOBOPHOE ITPaBO, IPUMEHMMOE BO BPeMs HEMESKAY-
HAPOAHBIX BOOPY>KEHHBIX KOHPAMKTOB, a MMEHHO, BO Bropoi mporoxoa k la-
arcKo¥ KOHBEHUMW O 3alJUTe KYABTYPHBIX LeHHocTe’S. Kpome Toro, oHa co-
AEPSKUTCS U B APYTUX AOKYMEHTAX, TaK’Ke KacalOIUXCA HEMEKAYHAPOAHBIX
BOOPY>KEHHBIX KOHQPAUKTOBY.

BoeHHble yCTaBBl M HACTABACHWMS, KOTOPbIE IIPUMEHMMBI AW IPUMEHS-
AVICH BO BPEMSI HEMEIKAYHAPOAHBIX BOOPY>KEHHBIX KOH(QAMKTOB, ITPEAyCMa-
TpUBAIOT TpebOBaHME O TOM, YTODBI, KOIAQ BO3MOSKEH BBIOOP, BLIOMPAACH
TOT BOCGHHBIN OOBEKT, HANIAACHME HA KOTOPBIN, KAK MOJKHO OKMAATH, CO-
3A4CT HAMMEHBIIYIO OMACHOCTD AASL SKM3HW TPAKAAHCKUX AMUIL M AAS TPAK-
AAHCKUX O0OBEKTOBS,

Permenne MeskAyHAPOAHOTO YTOAOBHOTO TpubyHaAa 1o OwiBmieit FOrocaasum B
Aeae Kympemrkmdaa Takske CBUAETEABCTBYET O TOM, YTO 3TAa HOPMA SIBASETCS
OOBIYHOM KaK B MEYKAVHAPOAHBIX, TAK 1 B HEMEKAYHAPOAHBIX BOOPYKEHHBIX
KoHpAMUKTAX. B cBoém pemrennn TpmbyHaa mpmsHas 3Ty HOPMY IIPUHIIUIIOM
OBBIYHOTO ITpaBa, MOCKOABKY OHA KOHKPETM3MUPYET W paciimpsier obigne HOP-
MBI, CYIJECTBOBaBIIME AO HeE?. AENCTBUTEABHO, MOSKHO YTBEPIKAATH, UTO
npuayni copasmeproctn (em. Hopmy 14) n 06si3aTeabcTBO Aeaath BCE BO3-
MO>KHOE, 9TOOBI M306esKaTh CAYYAMHBIX ITOTEPh SKMU3HWU CPEAU TIPASKAAHCKOTO
HACCACHMS, PAHEHUN TPASKAAHCKUX AMI] M yIgepba IPaskAaHCKUM OOBeKTam
WA, BO BCSIKOM CAyYae, cBecTr ux K muamnmymy (em. Hopmy 15), xoropsie
SIBASIFOTCSI. HOPMamu OOBIYHOTO IIPaBa B MEKAVHAPOAHBIX M HEMEKAVHAPOA-
HBIX BOOPY)KEHHBIX KOHPAMKTAX, IIO0 CAMOVL CBOEI CYTHU TPeOYIOT COOAIOACHTS
3TOM HOpMBL. TprbyHaa Tarske ommpascst Ha TOT $aKT, 9TO 3Ty HOPMY He OC-
IapuMBaAO HU OAHO rocypapcto!®. I'Tpu mpoBeAeHMM HACTOAIIETO MCCACAOBA-

96 Bropoit mpoTokoa K ['aarckoi KOHBEHIMM O 3aIguUTe KYABTYPHBIX 1JeHHOCTEM, CTaThs 6.

97 Cm., Harrpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (t. II, ra. 5, § 504); Agreement on the Application of IHL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam sxke,
§ 505).

98 Cm., HaIIpPUMEP, BOCHHBIE YCTaBbl M HacTaBaeHMs Bemmna (tam ke, § 507), Tepmanmn
(tam ke, § 512), Uranmn (tam sxe, § 514), Kenun (ram sxe, § 515), Maparackapa
(tam ke, § 516), Hurepun (tam sxe, § 519), Toro (tam sxe, § 522), Xoppatun
(tam ke, §§ 509—510) u FOrocaasun (Ttam ke, § 524).

99 ICTY, Kupreski¢ case, Judgement (Tam ke, § 539).

100ICTY, Kupreski¢ case, Judgement (ram sxe, § 539).
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HUS TaKoKe He OBIA0 OOHAPY’KEHO OPUIMAABHOV ITPAKTUKM, IIPOTUBOPEYAIeit
AQHHOI HOpPMe.

CylgecTByeT AMIIb OAMH CAyYall, B KOTOPOM IIPAKTMKA ITPOTUBOPEUMAA
AanHOM HOpMme. B orBer Ha Memopanaym MKKK o mpumeHMMOCTI MEKAVHA-
POAHOTO ryMaHMTAPHOTO ITpaBa B 30He | lepcuackoro 3aamsa CLLIA orpuyaan,
YTO 3TA HOPMA SBASICTCSI MPUHIMUIIOM OOBIYHOTO ITpaBa, HO 3aTEM IEPECMOT-
peAn CBOE OTHOLICHME W IPU3HAAM, YTO 3TA HOpMA mmeeT cuaylol, B coorser-
CTBMUM CO CBOEV OOBIYHONM IPAKTUKONM, OIMMCAHHONM BbIIIel0Z,

DTy HOPMY CAEAYeT paccmarpmparh Kak yrouneHwne Hopmsr 17 o mepax
IIPEAOCTOPOSKHOCTHM IIPW BBIOOPE CPEACTB M METOAOB BeAeHMs1 BomHbL Hexo-
TOPBIE TOCYAAPCTBA YKA3BIBAIOT, YTO BBIOOP ILjeAeH CIIOCOOCTBYET COOAIOACHMIO
3TOro TpebOBaHMs, a 3TAa HOPMA ONWCHIBACT, KAK MMEHHO BBHIOODP IjeAeit Mo-
SKeT BBICTYIATH B KAYECTBE MEPBI IIPEAOCTOPOIKHOCTH.

ToaxoBarue

Coeannénnspre LITaTer MOAYEPKMUBAIOT, YTO OOSI3ATEABCTBO BBIOMPATH TOT O0B-
€KT, HAITAACHME HA KOTOPBIN, KaK MOSKHO OXKMAATh, CO3AACT HAMMEHBIIYIO
OIACHOCTD AASI SKU3HW TPAYKAQHCKUX AUI] U AASL TPASKAAHCKMX OOBEKTOB, HE
SIBASIETCST aOCOAOTHBIM, ITOCKOABKY OHO ITPUMEHMMO AMIIb TOTAQ, KOTAQ BO3-
MOYKEH BBIOOP», IIO3TOMY «HAIIAAAIOIINME AOAJKHBI COOAIOAATH €IO, €CAW 3TO
BO3MOSKHO C YIETOM BBIITOAHEHMS 3aAAHMSI W AOIYCTUMOTO PUCKA, MAW OHU
MOTYT CYECTD, YTO MPUHATH TAKOE PEIIeHMEe HEBO3MOKHO» 103,

101 Cm. mpaxruxy CIIA (tam ke, § 536).
102 Cm. mpaxruxy CIIA (tam ke, §§ 523 u 535).
103 Cm. mpaxtmky CLIA (tam ke, § 536).
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MEPBI ITPEAOCTOPOKHOCTM B OTHOIIIEHMIA
ITOCAEACTBUIM HATTAAEHUIM

Hopma 22. CropoHsl, HaxoASIIMEeCsI B KOHPAUKTE, AOASKHBI IIPUHITH
BCE€ BO3MOSKHBIE MEPbI IIPEAOCTOPOSKHOCTHU AAS 3ALIHUTHI
IPASKAAHCKOTO HACEACHWSI M IPASKAAHCKUX OOBEKTOB,

HaXOASIIUXCS II0A MX KOHTPOAEM, OT IIOCACACTBUI HAIIAACHWU.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raara 6, paspea A.

Peszrome

[TpaxkTnka rocyAapcrs ycTaHABAMBAET 3Ty HOPMY B KadeCTBE HOPMBI OObIU-
HOTO MEKAYHAPOAHOTO ITPaBa, IPUMEHIEMOV BO BPEMs KaK MEKAYHAPOA-
HBIX, TAK ¥ HEMESKAVHAPOAHBIX BOOPYKEHHBIX KOHPAMKTOB. DTO OCHOBOIIO-
AATaIoIjas HOPMA, COACPIKAHWME KOTOPOW PACIIMPSIIOT KOHKPETHBIE 00sI3a-
TeABCTBA, coaepskamgnecs B Hopmax 23—24. Tlpaxktuka, mopxpemasongas
3TV KOHKPETHBIE 00513aTEABCTBA, TAKJKE AOKA3BIBACT CYIECTBOBAHME ITON
HOPMBI, 1 HA0OOPOT.

Mexxdyrnapoonvie Goopyxénmvie xondruxmot

O06s13aHHOCTP KA’KAOM CTOPOHBI B KOHPAUKTE IPUHUMATD BCE BO3MOYKHBIE Me-
PBL IIPEAOCTOPOIKHOCTH AASI 3AIUTHI TPA’KAAHCKOTO HACEACHMS W TPAsKAAH-
CKMX OOBEKTOB, HAXOASIIMUXCS TIOA €€ KOHTPOAEM, OT ITOCACACTBIUI HATAACHM
3axpernaeHa B cratbe 58 (c) AomoAHMTEABHOTO IPOTOKOAA |, B OTHOIIIEHMN KO-
TOPOW He OBIAO CACAAHO HMKAKMX OTOBOPOK!.

O06s13aHHOCTH KASKAOV CTOPOHBI B KOH(PAMKTE IIPUHMUMATH BCE BO3MOKHBIC
MEPBI IIPEAOCTOPOYKHOCTI AASL 3AIIUTBI TPASKAAHCKOTO HACEACHMS M TPASKAAH-
CKMX OOBEKTOB, HAXOASIIUXCS TIOA €€ KOHTPOAEM, OT ITOCACACTBII HATTAACHM
IIOATBEP>KAAETCSI BO MHOTMX BOECHHBIX yCTaBax M HactaBaeHMsxZ. OHa Taroke

1 Aomoaunreabnsiit  nporokoa I, crares 58(c) (mpumara 80 roaocamm npm
8 BO3ACPIKABIIIMXC ).

2 Cm, HAIIpUMEp, BOCHHbIe ycTaBbl m HactaBaeHms Apremtmusr (1. II, ra. 6, § 9),
Tepmanun (tam ke, § 14), Mcenanum (tam ske, § 22), Mraaun (ram ke, § 15),
Kamepyna (ram ske, § 11), Kamaasr (tam sxe, § 12), Kenun (ram xe, § 16),
Magparackapa (ram ke, § 17), Hurepun (ram sxe, § 20), Hupepaanpor (tam sxe, § 18),
Hosott 3eaasamnn (tam ke, § 19), Poccun (Pyxosoactso 1990 1., § 14(a)), CHIA (r. 11,
ra. 6, § 25), Xopsatun (tam ke, § 13) n [segun (tam ke, § 23).
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TIOAACPIKMBACTCST O(l)VIIJYAaAbHLIMM SAJABACHUMAMN U OTPH)KéHHOTz B OTYETAX
HpaKTVIKOf/Jﬁ. TaKOBa, B TOM YMCA€, M ITPAKTUKA TOCYAAPCTB, KOTOPHIE HE B~
ASTKOTCA VAWM HE SABASIAMCH HA COOTBeTCTBy}OHJMﬂ MOMECHT yIaCTHMKaMN ,A,OHOA—
HWTCABHOTO ITPOTOKOAA I4.

HemexdyrapoOnvie Goopyxénrovie KoHDAUKMODL

O0s13aTEABCTBO MPUHMUMATD BCE BO3MOSKHBIC MEPBI IIPEAOCTOPOSKHOCTM AASL 3a-
IJUTHl TPASKAAHCKOTO HACEACHMSI M TPASKAAHCKUX OOBEKTOB OT ITOCACACTBU
HaIlaAeHMWil OBIAO BKAIOYEHO B IpoeKkT AormoaHmTeapHOro mporokoaa II, HO
OBIAO BBINTYIJEHO B ITOCACAHMI MOMEHT B PAMKaX MEpP, HAITPABACHHBIX HA YII-
pomenne texcras. B pesyaprare AomoaHuTespHBIN mpoTokoa Il He Tpebyer
IIPSIMO IIPUHATUS MEP IIPEAOCTOPOIKHOCTIU AASL 3AIUTHI OT IOCACACTBUIL Ha-
mapermit. OpHaxko crathst 13(1) mpeaycmaTpuBaeTr, 94TO «TIPasKAAHCKOE Hace-
ACHVE M OTACABHBIC IPASKAAHCKME AMIIA ITOAB3YIOTCSI OOIIerl 3aIUTOM OT Orac-
HOCTET, BO3HMKAIOIJMX B CBSI3W C BOCHHBIMIM OIlEpaymsimm»S. Dto Tpebosanme
TPYAHO OBIAO GBI BBIIIOAHWUTH, HE IPUHMUMAST MEP IIPEAOCTOPOSKHOCTIU AASL 3a-
IIWUTBL AIOACV OT ITOCACACTBUMI HamaaeHMi. Kpome Toro, Tpebosanme mpmHm-
MaTh MEPBI IIPEAOCTOPOIKHOCTI AASI 3AIJUTHL OT MOCACACTBMI HATIAACHMIL BO-
A0 B OoAee TIO3AHEE AOTOBOPHOE IIPABO, IIPUMEHUMOE B HEMEKAVHAPOAHDBIX
BOOPY’KEHHBIX KOHPAMKTAX, 2 MMEHHO BO Bropoii mpoTtokoa K ['aarckov KoH-
BEeHIIMMU O 3aIguTe KYABTYPHBIX JeHHocTen’. Kpome Toro, ara HOpma copep-
SKUTCSI M B APYIMX AOKYMEHTAX, TAKKE KaCAIOIIMUXCSI HEMESKAVHAPOAHBIX BO-
OPY’KEHHBIX KOHPAUKTOBS.

BoeHHbIe yeTaBhl M HACTABACHMSI, KOTOPHIE IIPUMEHMUMBI MA TIPUMECHSIAUCDH
BO BPEMST HEMEIKAVHAPOAHBIX BOOPYIKEHHBIX KOH(PAMKTOB, IIPEAYCMATPUBAIOT
TpeboBaHMe IPUHUMATH MEPBI IIPEAOCTOPOIKHOCTI AASI 3AIJUTHI HACCACHUST OT

5 Cwm., nanpumep, sassaenus lepmanun (tam ke, § 31), Mpaka (tam sxe, § 34) un
CIOA (ram ske, § 40), a Takoke OTPKEHHYXO B OTYETAX NPAKTUKY OUMbabse
(ramxe, § 41), VMpana (tam sxe, § 33), Manansun (ram sxe, § 36) u Cupun
(ram ke, § 39).

4 Cm., nanpumep, mpaxmuxy Mpaxa (tam sxe, § 34), Kemun (tam xe, § 16) n CIIA
(ramke, §§ 25 u 40), a Taxoke OTpasKEHHYIO B OTYETaX IpakTUKy Mpama (Tam ke,
§ 33) n Manarisun (tam ke, § 36).

5 Draft Additional Protocol II submitted by the ICRC to the International Conference
leading to the adoption of the Additional Protocols, Article 24(2) (ram sxe, § 3).

6 Aomoarmteapnsri mpotoxoa 11, crares 13(1) (mpmasaTa Ha OCHOBE KOHCEHCyCA).

7 Bropoil mpOTOKOA K [aarckoii KOHBEHLMM O 3aIguTe KYABTYPHBIX LEHHOCTEN,
craths 8.

8 Cwm., narpumep, Memorandum of Understanding on the Application of IHL between
Croatia and SFRY, para. 6 (r. II, ra. 6, § 5); Agreement on the Application of THL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam ke, § 6);
CSCE Code of Conduct, para. 36 (rtam ke, § 7); Broarerenn [enepasbHOro cexperapst
or 6 asrycra 1999 r., pasaea 5.4.
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IOCACACTBMI HamaaeHM®. OHO MOAKPEIIACHO M OTPAsKEHHOM B OTYETAX IIPAK-
TUKOMN10,

B 1965 r. XX Mesxkayrapopnas xoudepenums Kpacroro Kpecra mpumnsiaa pe-
30AIOLMIO, TIPU3BIBABIIYIO ITPABUTEABCTBA M APYTHE BAACTM, OTBETCTBEHHBIC 33
AEVICTBMA BO BCEX BOOPYIKEHHBIX KOHQPAMKTAX, IJAAUTD IPASKAAHCKOE HaceAe-
HIe, HACKOABKO 3TO Bo3MOsKHO!!. [Toske ator mpmssis mopseprrasa ['enepaas-
Hast Accambaest OOH B pesoaronmm 06 yBasKEHMM IIPAB YCAOBEKA B BOOPY KEH-
HOM KoH}AMKTe, IpnusaTon B 1968 1.12 3arem, B npuuaroit 8 1970 1. peso-
AFOIUM OO OCHOBHBIX IPUHIMIIAX 3AIJUTHI TPASKAAHCKOTO HACEACHWS B IIEPU-
0A BOOPY>KEHHBIX KOHPAMKTOB, ['eHepassHas Accambaes morpeboBasa, ITOODI
«IIPY BEACHMM BOCHHBIX OIEPALVil AOAKHBI IIPUAATATHCS BCE YCUAUSA K TOMY,
9TOOBI OTPAANUTD TPASKAAHCKOE HACCACHME OT PA3PYIIMTEABHBIX ACCTBIUIA BOVI-
HBI, " AOAKHBI ITPUHMUMATBCI BCE HEOOXOAMMBIE MEPBI IIPEAOCTOPOSKHOCTI
AASL TOTO, 4TOOBI 1306€sKaTh PUIUIECKMUX CTPAAAHNI, TMOEAN IPAsKAAHCKOTO Ha-
CEACHMS MAM HAHOCUMOTO eMy yigepbar13.

Perrerme Me>KAYHAPOAHOTO YTOAOBHOTO TprOyHaAa mmo OsiBuIeit FOrocaasmm
B Aene Kympernkmda Takske CBUACTEABCTBYET O TOM, 9TO TpebOBaHME ITPUHMUMATD
MEPBI ITPEAOCTOPOSKHOCTU AASI 3AIUTHI HACCACHWSI OT ITOCACACTBUI HAITAACHWMIA
SBASIETCS OOBIMHBIM KAaK B MEKAYVHAPOAHBIX, TAK M B HeMEKAYHAPOAHBIX BOOPY-
SKEHHBIX KOHPAMKTAX. B cBoéM perrennn TpnbyHaa mpusHas 3Ty HOPMY IIPUH-
IJUITOM OOBIYHOTO ITPaBa, IIOCKOABKY OHA KOHKPETU3UPYET M PaCIIMpseT obljue
HOPMBI, CYIECTBOBABIIME A0 HeEl4. AEVICTBUTEABHO, MOXKHO VTBEPYKAATb, 9TO
npuHyMIL iposeAeHnst pasanans (cm. Hopmer 1 m 7), KoTopsiit siBasieTcs: HOp-
MOV1 OOBIYHOTO ITPaBa B MESKAVHAPOAHBIX M HEMESKAVHAPOAHBIX BOOPY>KEHHDIX
KOHQPAMKTAX, ITO CAMOTL CBOE CyTH TpebyeT COGAIOACHMSI ITOV HOPMBI. Tpnby-
HAA TAKKe OIMUPAACS Ha TOT (aKT, YTO 3Ty HOPMY HE OCIAPUBAAO HM OAHO TO-
cyaapereols. Tlpu mpoBeAeHMM HACTOSIIETO MCCACAOBAHMS TAKIKE He OBLAO 00-
HAaPY>KeHO OPUIMAABHONM IPAKTUKK, ITPOTUBOPEYAIell AAHHON HOPME.

DTy MPaKTUKY CACAYET PACCMATPUBATH BKYIIE C OOIIMPHOVN ITPAKTUKON, OT-
HOCSIIEVICS K 3aITPELeHNUIO UCIIOAB30BaHMs SKuBbIX mutoB (cm. Hopmy 97).

9 CMm., Hapumep, BOoeHHbIE yeTapbl M HactaBaeHust lepmanunm (1. 11, ta. 6, § 14), MTasun
(tam ke, § 15), Keunn (ram sxe, § 16), Maparackapa (ram ke, § 17), Hurepun
(ram ke, § 20) n Xopsarun (ram ke, § 13).

10 Cm, Hanpumep, oTpaskéHHyIo B oTyéTax npaktnuky Aaskupa (ram ske, § 30) n Manaitzun
(Tam ke, § 36).

11 20th International Conference of the Red Cross, Res. XXVIII (tam ke, § 45).

12 Pesontoyms 2444 (XXIII) T'emepansroit Accambaen OOH, 19 sexabps 1968 r., § 1(c)
(mpunsTa epnnoraacuo, 111 rorocamn «3a»).

13 Pesontoyms 2675 (XXV) Tlenepanpnoit Accambaen OOH, 9 aexabps 1970 1., § 3
(mpursra 109 roaocamn mmpn 8 BO3ACPIKABLIMXCS ).

14 ICTY, Kupreski¢ case, Judgement (r. II, ra. 6, § 46).

15 ICTY, Kupreski¢ case, Judgement (tam sxe, § 46).
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VMblIIIAeHHOE HapylIeHue 00s3aTeABCTBO IPUHMUMATD BCE BO3MOYKHBIE MEPHI
IIPEAOCTOPOSKHOCTM AASI 3AIJUTHI OT MTOCACACTBUI HAITAACHWMI 9aCTO CBSI3AHO C
WUCIIOAB30BAHMEM SKMUBBIX IIUTOB. Kpome TOro, MesKAYHAPOAHOE IIPELJeACHTHOE
IIPaBO MTOATBEPIKAACT OOI3aTEABCTBO COTAACHO MEIKAVHAPOAHOMY IIPaBy IIpaB
YEeAOBeKa IPUHMUMATh OIPEACACHHBIE MEPBI AASl 3aIQUTBI SKU3HWU AIOAEH

(em. Hopmy 97).

Ipumepor mep npedocmoposxrnocmue Oas 3auumor om nocaredcmbuil Hanaderuil

KoHKpeTHBIe ITPUMEPBI TOTO, KaK BBIITOAHSICTCS 0bIjee 0bsI3aTeABCTBO IIPUHN-
MaTh MEPBI ITPEAOCTOPOKHOCTH AAS 3AIJUTBHI OT ITOCACACTBUIA HAITAACHWI, B
[IEPBYIO OYEPEAb, CBSI3AHBI C BBITOAHEHWMEM ABYX KOHKPETHBIX OOSI3aTEABCTB,
ykasaHHBIX HWKe B Hopmax 23 n 24.

Kpome TOro, mpaxTmka IMOKa3bIBAET, YTO MEPBI, KOTOPbIE MOYKHO IIPUHATD
AASL 3AIUTBI TPASKAAHCKOTO HACEACHMS M TPASKAAHCKMUX OOBEKTOB, HAXOAS-
IJUXCS TTOA KOHTPOAEGM CTOPOHBI B KOHQPAWMKTBI, BKAIOYAIOT B cebsI coopyske-
Hue yOeIKNI M OKOIIOB, PACIIPOCTPAHCHME MHGOPMALIUI U IIPEAYIIPEIKACHNUA,
IepemeljeHne TPAsKAAHCKOTO HaceAeHMs B Oe30ITacHBIe MECTa, PEryAMPOBKY
ABVSKEHMS TPAHCIIOPTA, OXPAaHY TPa’KAAHCKOW COOCTBEHHOCTM M MOOMAM3a-
LUIO OPTaHM3alnil TPASKAAHCKOM OOOPOHSL.

Bosmoxxnocmo npumnamus mep 0ra 3awgumot om nocaedcmbuit HanadeHuil

B cooTBercTBUM C TOAKOBAHMEM MHOIMX TOCYAAPCTB, OOSI3aTEABCTBO IIPU-
HUMATh MEPbI IIPEAOCTOPOSKHOCTU AASI 3AIJUTHI OT IOCACACTBMIL HAIlape-
HMI «B IPAKTUIECKM BO3MOSKHOW CTEIIEHM» OTPAHUIUBACTCI IIPUHATHUCM
IIPEAOCTOPOSKHOCTE, MIPAKTUICCKIM OCYIJECTBUMBIX MAM IPAKTUIECKU BO3-
MO>KHBIX C YIETOM BCEX CYIJECTBYIOINUX B AAHHBI MOMEHT OOCTOSITEABCTB,
BKAIOYAsI TYMaHUTAPHBIE M BOEGHHBIE coobpaskenmsls. Aoxkaapumk Pabouent
rpymmsl Ha AumaomaTndeckon KoHpepeHUmUM, HpuHsBIIEn AOIOAHUTEAb-
HBIE IIPOTOKOABI, COODIYMA, YTO IIOCA€ TOTO, KaK IIPOEKT OBIA MCIIPABACH
TakUM 00pa3om, 4ToObl ppasa «B MAKCMMAABHON MPAKTUIECKNU BO3MOSKHOM
CTEMEHM» CTaAd OTHOCUTBCS KO BCEM TTOAITYHKTAM CTaThU 38, coraamreHue
OTHOCUTEABHO POPMYAUPOBKM ITOM CTATBM OBIAO AOCTUIHYTO Bechma ObIc-
tpol7. [lo caoBam AOKAapAdMKA, B 3TOM WCIIPABACHUM OTPA3MUAOCH Oecro-

16 Cm. saspaermst Axskupa (tam ke, § 49), Beabrun (tam sxe, § 49), Beanxobpuranmuu
(ram ke, §§ 49 u 61), Tepmannn (tam ke, §§ 49 u 58), Mparanpaun (tam xe, § 49),
Ucmarnn (tam ke, § 49), Vtaann (tam xe, §§ 49 n 59), Kamepyna (tam ke, § 56),
Kanaapr (tam ke, §§ 49 u 57), Hupepaanpos (ram ske, §§ 49 u 60), CIIA (tam sxe,
§ 62) n Opanyun (ram ke, § 49).

17 Axter  Aunaomatmueckoit koupepengmm, 1. XV, CDDH/III/264/Rev.1, Aokaap
Komurery III o pabore Paboueii rpymmsl, mpeacTaBacHHONM Aoxaapumkom, 13 mapra

1975 1., c. 376.
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KOMCTBO MAABIX M IIEPEHACEACHHBIX CTPaH, KOTOPHIM OBIAO OBI TPYAHO OT-
ACAUTD TPA’KAAHCKUX AMUIl M TPA’KAAHCKME OOBEKTHI OT BOCHHBIX OOBEKTOB.
Aaske KPYIHBIM CTpaHAM BO MHOTUX CAVYasiX OBIAO OBI TPYAHO MAWM HEBO3-
MO>KHO OCYIJeCTBUTh Takoe pasaesenuels. Ilpm parnudurangmun Aomoann-
TeApHOTO mporokora | ABcrpmsa wm Ilsenapms sassmam, 9TO 3TO 00s13a-
TEABCTBO OYACT BBIITOAHATHCSA C YIETOM TpeOOBaHMI OOOPOHBI HALMOHAAD-
HOW TeppuTopmumnio.

[TpakTmka rocyAapcTB MOKA3BIBACT, YTO HAIAAAIOIIMM HE IIOMEIIAeT CO-
BEPIINTH HAIIAACHWUE Ha BOCHHbIE OOBEKTHI TOT (PAKT, 9YTO OOOPOHSIOLIMECs He
IPUHSIAM HEOOXOAMMBIX MEpP ITPEAOCTOPO’KHOCTH MAM HAMEPEHHO WMCIIOAB3Y-
IOT TPAa’KAAHCKUX AWI] AASI ITPUKPBITHSI BOCHHBIX orepanmii. OpHaKO Hamapa-
oIV IIPU AIOOBIX OOCTOATEABCTBAX OOS3aHDBI IPMHUMATH HEODXOAUMBIE Me-
pBr mpeaoctopoykHocTH TIpy HamapaeHnn (cm. Hopmy 15) m poaskabr cobaro-
Aatb mpuHyni copasmepHocTi (ecm. Hopmy 14), paske ecan obopomsromnme-
€51 HAPYLIAIOT MEKAYHAPOAHOE TYMAHWUTAPHOE IIPABO.

Mnpopmayus, Heobxodumas OAs NPUHAMUSL PEULEHUS O MEPAX
npedocmopoxxnocmu 0L 3awumvt om nocaedcmbuil nHanadenuil

MHorme rocypapeTBa yKasbIBAIOT, YTO BOCHHBIE KOMAHAUPDI AOAPKHBI ITPMHM-
MaTh PELIeHMs, KACAIOIJMUECs MEP IPEAOCTOPOSKHOCTM AAS 3aIQUTBL OT IIO-
CACACTBMIL HAIIAACHWMIL, HA OCHOBAHMM OLCHKM MHOOPMALUU M3 BCEX MCTOYU-
HMKOB, AOCTYIIHBIX MM B COOTBETCTBYIOIIMUI MOMEHTZ,

Hopma 23. Kaskpaa cTopoHa, HAXOAAIIAsICA B KOHPAUKTE,

B MaKCMMAaABHO ITPAKTUYECKN BO3MOSKHO CTEIICHM AOASKHA
#30eraTh pasmeleHNUsI BOCHHBIX OObEKTOB B I'YCTOHACEAEHHBIX
paiioHax uAWM BOAM3U OT HUX.

Ipaxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 6, pasaea B.

Pesrome

HpaKTT/IKa TOCYAAPCTB YCTAHABAMBACT 9Ty HOPMY B KAa4€CTBE HOPMBI 0obbIu-
HOTO MEJKAYHAPOAHOTO IIpaBa, HpMMeHﬂeMOTX BO BpeMs KaK MEJKAYHAPOA-

18 Tam sxe.

19 Austria, Reservations made upon ratification of Additional Protocol I (ram ke, § 50);
Switzerland, Reservations made upon ratification of Additional Protocol I (Tam ke, § 51).

20 Cm. raamy 4, mpumeuanue 33.
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HBIX, TaK Y HEMEKAYHAPOAHBIX BOOPYSKEHHBIX KOHPAMKTOB. DTa HOPMA SIB-
ASETCS  TPAKTUYECKUM BBIPASKEHUEM IMPUHLMIA IPOBEACHMUS PA3AUUMS
(em. Hopmer 1 m 7). Ona Takske cBsi3aHa C 3alPEIJEHUEM SKMBBIX IJUTOB
(em. Hopmy 97): HEOBGXOAMMO CAEAATH BCE BO3MOYKHOE, YTOOBI OTACAUTH BO-
eHHble OOBEKTBI OT IPASKAAHCKOTO HACEAEHWS, HO HM NPU KaKux obCTOsi-
TEABCTBAX IPAKAAHCKME AMIIA HE MOIYT OBITh MCIIOAB3OBAHBI AASL IIPUKPBI-
TUSI BOEHHBIX OOBEKTOB.

Mexcdyrapoonvie Goopyxénnvie kondruxmor

O0s13aTeABCTBO KasKAOW CTOPOHBI B KOHPAMKTE M30eraTh PasmernjeHus BOeH-
HBIX OOBEKTOB B IYCTOHACCACHHBIX PallOHAX MAM BOAM3M OT HMX 3aKPEIACHO B
cratbe 58(b) AomoaHnTesbHOro MpoToKoAa I, B oTHOIMIEHUM KOTOPOIL He BbI-
AO CACAAHO HMKAKWMX OTOBOPOK, KacarolWXCs AAHHOM HOpMEIZ!., OHO Tarske
copepskasock B CoraameHnn o MpeKparjeHmnin orus MeskAy Mspanaem m An-
BaHom B 1996 1.22

MHoOrme BOeHHBIE yCTaBbl M HACTABACHMS BKAIOYAIOT B cebst 910 0bs13aTeAn-
cTB023. OHO TaK>Ke MOAKPEIACHO OPUIMAABHBIMMU 3aSBACHUSIMU U OTPASKEH-
HOWM B OT4éTax mpakTmkoi24, Taxkosa, B TOM 4mcae, M IPAKTUKA TOCYAAPCTB,
He SIBASIOIMXCST MAY HE SIBASIBIIMXCSI HA COOTBETCTBYIOIIMI MOMEHT YIACTHM-
Kamit AOIIOAHMTEABHOTO IIPOTOKOAA [25.

21 Aomoammreapnsnit  mportokoa I, crares  58(b) (mpumara 80 roaocamm 1mmpm
8 BO3ACPIKABLIMXCS ).
22 TIsrael—Lebanon Ceasefire Understanding, Article 3 (r. I, ra. 6, § 71).
23 CM., Hampumep, BOEHHBIE yCTaBbl ¥ HacTaBaeHMs Apcrpasmn (tam ke, § 78),
Aprentunst (tam ke, § 77), Beruna (tam ke, § 79), Beanxobpuranun (tam ske,
§ 97), Beurpun (ram xe, § 84), Mspanaa (tam sxe, § 85), Mcrmanun (tam ke,
§ 93), Urtaamn (ram ke, § 86), Kamaapr (tam ke, § 80), Kenun (ram xe, § 87),
Maparackapa (tam ke, § 88), Hurepun (tam ke, § 91), Huaepaanpos (ram ke,
§ 89), HoBoit 3eaanpnn (tam ke, § 90), Poccun (Pyrosoacteo 1990 1., § 14(a)),
CIOA (r. II, ra. 6, § 98), Toro (Tam ke, § 96), Xopsatun (Tam ke, §§ 81—82),
HIsengapun (tam ke, § 95), HIsegun (tam ke, § 94) mn Dxsapopa (Tam ke,
§ 83).
Cm., Hampumep, sasBacHMs Beamkobpurammm (Tam ske, § 116), Mspamas (tam ke,
§§ 105 u 108), Mpaka (tam sxe, § 107), Ausana (ram sxe, §§ 105 u 113), Cupun
(tam ke, § 105), CLIA (tam ke, §§ 105 n 117—123) u Opangun (tam ke, § 103),
a TakyKe OTPaKEHHYIO B OTYETax mpakTuky Boresansr (tam ke, § 102), Erunra (Tam ke,
§ 104), 3umbabee (tam ke, § 125), Mapanaa (ram sxe, § 109), Mopaanmun (tam ke,
§ 110), Kyseitra (ram sxe, § 112), Manainsun (ram sxe, § 114), Cupun (ram sxe,
§ 115) u CIIA (ram ke, § 124).
Cwm., marrpumep, pakTuky Beankobpuranun (tam sxe, §§ 97 n 116), Mapanas (tam ke,
§§ 71, 85, 105 u 108), Mpaka (tam sxe, § 107), Kenun (tam ke, § 87), CIIA
(tam ke, § 98, 105 u 117—123) u Opanygun (tam ke, § 105), a Taxke oTpaskéHHYIO
B oryérax mpaktuxy Mspamas (ram sxe, § 109), Manaitzun (tam ke, § 114) u CIIA
(tam ke, § 124).

24

25
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Hemexdynapoduvie Boopyxénrvie KoHDAUKMODL

Xors B AomoaHnTeABHOM ITpoTOKOAE 1l ITpsiMo He yrommHaercs: TpeboBaHme
0 Mepax IIPEAOCTOPOSKHOCTM AASI 3AIUTHI OT IOCACACTBUI HAITAACHMI, CTa-
bt 13(1) mpeaycmarTpmBaer, 4TO «IPaskAaHCKOE HACEACHME M OTACAbHBIE
TPasKAAHCKME AMLA ITOAB3YIOTCS ODOILJeld 3aIgUTOW OT OIACHOCTEN, BO3HMKA-
IOIJUX B CBSI3W C BOGHHBIMM orrepaunsimm»26. Taxyro samury TpyAHO obec-
IICYNUTh, KOTAQ BOCHHBIC OOBEKTHI HAXOASTCI B TIYCTOHACCAECHHBIX ParlOHAX
nan B6AM3M or Hux. TpeboBaHMe IPUMHMMATD 3Ty MEPY IPEAOCTOPOIKHOCTM
AAST 3AIUTHI OT TTOCACACTBUI HAITAACHWMI TaKyKe BKAIOYEHO B OoAee mmo3pHee
AOTOBOPHOE IIPaBO, IPUMEHMUMOE B HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH-
dankrax, a mmenHo, Bo Bropoii mporokoa k ['aarckort xoHBeHUMM O 3a1gn-
Te KYABTYPHBIX LJeHHOCTel2?. Kpome TOro, aTa HOpMa COACPSKUTCS U B APY-
IMX AOKYMEHTAaX, TaK’Ke KacalOIMUXCS HEMESKAYHAPOAHBIX BOOPY>KEHHDIX
KOH(QAUKTOB2S,

Boennsle ycTaBbl M HACTABACHMS, KOTOPbIE IPUMEHUMBI MAWU IIPUME-
HSIAUCH BO BPEMSI HEMESKAVHAPOAHBIX BOOPYSKEHHBIX KOHPAUKTOB, IIPEAY-
CMaTpuUBaIOT OOSI3aHHOCTDh Ka’KAOWM CTOPOHBI B KOHQPAMUKTE m3beratp pas-
MEIJEHNMS BOCHHBIX OODBEKTOB B IYCTOHACEAEHHBIX PailOHAX WMAM BOAM3U
OT HMUX2?,

Perrenne Me>kAyHAPOAHOTO YrOAOBHOTO TprbOyHaAa mo ObiBiuert FOrocaasum B
Aeae Kympenikmaa Takske CBUACTEABCTBYET O TOM, 9TO OOSI3aHHOCTB KAXKAOM
CTOPOHBI B KOH(AMKTE M30€raTb pasMeIjeHns] BOCHHBIX OOBEKTOB B IYCTOHA-
CeACHHBIX PaiOHAX MAM BOAM3M OT HUX SIBASIETCSI ODBIYHOV KAK B MESKAYHA-
POAHBIX, TaK M B HEMEYKAVHAPOAHBIX BOOPY’KEHHBIX KOHPAMKTaX. B cBOEM pe-
meHn TpubyHaa IpusHAA 3Ty HOPMY IPMHUUIIOM OOBIMHOIO IIpaBa, IIO-
CKOABKY OHA4 KOHKPETM3UPYET M PacImpsier obIgue HOPMBI, CYIIECTBOBABIINE
A0 HeE30., AeTICTBUTEABHO, MOSKHO YTBEPSKAATH, UTO IIPUHLMII IIPOBEACHIASI
pasanans (ecm. Hopmst 1 1 7) n npuaygnn copasmeproctn (cm. Hopmy 14),
KOTOpBIe 00a SIBASIIOTCSI HOPMamu OOBIYHOTO ITpaBa B MEKAYHAPOAHBIX M He-

26 AomoarmTeapnsnt rpotokoa 11, crares 13(1) (mpumsaTa Ha OCHOBE KOHCEHCyCa).

27 Bropoit mpoTokoa K ['aarckoii KOHBEHIMM O 3aIguTe KYABTYPHBIX LJEHHOCTEN, CTaThs 3.

28 Cm., nampumep, Memorandum of Understanding on the Application of IHL
between Croatia and SFRY, para. 6 (r. II, ra. 6, § 74); Agreement on the
Application of IHL between the Parties to the Conflict in Bosnia and Herzegovina,
para. 2.5 (tam ke, § 75); Bioanerens ['enepaabtoro cexperaps or 6 asrycra 1999 r.,
pasaea 5.4.

29 Cm, Hampumep, BOEHHBIE ycTaBbl M HacTasaeHmst Bermua (t. II, ta. 6, § 79), Mraaun
(tam ke, § 86), Kermn (ram ske, § 87), Maparackapa (tam sxe, § 88), Hurepun
(tam ke, § 91), Toro (ram ke, § 96), Xopsarun (Tam sxe, §§ 81—82) n Oxsaropa
(tam ke, § 83).

30 ICTY, Kupreski¢ case, Judgement (ram ke, § 46).
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MESKAYHAPOAHBIX BOOPY’KEHHBIX KOH(PAMKTAX, IO CAMOV CBOEW CYTU TPEOYIOT
cODAIOACHMST 3TOM HOPMBL. TpnbyHaa Taroxke ommpancst Ha TOT GaKT, 4TO ITY
HOPMY He OCIIapMUBAAO HU OAHO rocyaapersodl. Ilpnm mposepermn Hacrose-
IO MCCACAOBAHMS TAKKE He OBIAO OOHAPY>KEHO OPULMAABHON IIPAKTUKM, IIPO-
THUBOpEYAI]ell AAHHOV HOpME.

B 1979 1. Bo Bpems koudanxra B Popesun/3umbabse MKKK obparnacs
k ITarprorngeckomy ¢GpoHTY ¢ IIPOCHOOI «UETKO OTACASITH TPAXKAAHCKME
CTPYKTYPBI, OCOOEHHO Aarepsi OesKEHILIEB, OT BOCHHBIX COOPYKEHMI 32,

Aast orrpeaeseHnsT OGBIYHOTO XapaKTepa ITOV HOPMBI TAKIKE CYILECTBEHHbI
HOPMBI, KOTOpbIe TPeOyIoT, 4TOOBI AMIIEHHBIE CBOOOABI AMIJA COACPIKAACH B
HOMEIJEHMX, YAAAGHHBIX OT 30HBI 6oeBbix Aevictsuit (cm. Hopmy 121), u
9TOOBL B CAyYae MEPEMEIJeHMSI HACCACHWS IIPUHUMAAUCH BCE BO3MOSKHBIE Me-
PBI K TOMY, 4TOOBI OOECIIednTh IPASKAAHCKOMY HACCACHUIO JAOBACTBOPUTEAB-
HBIE yCAOBMsL ¢ TOUKM 3perns besonacroctn (cm. Hopmy 131). O6e 3t HOP-
MBI SIBASIFOTCS IIPUHOUIIAMI OOBIMHOTO IIPaBa, IPUMEHMUMBIMI KAK BO BPEMSI
MEJKAYHAPOAHBIX, TAK M BO BPEMsI HEMEKAYHAPOAHBIX BOOPY’KEHHBIX KOH-
$AUKTOB.

ToaxoBarue

XOT$ B HEKOTOPBIX CAYYASX IIPAKTUKA TOBOPUT OO OOSI3aHHOCTM PACIIOAATATD
BOCHHBIE 0a3bl M COOPY’KEHMSI BHE I'YCTOHACEAEHHBIX PAlOHOB, IPAKTMUKA B
o0IjeM OrpaHMIMBAET 3TO OOSI3ATEABCTBO PAMKAMM TOTO, YTO IIPAKTHUICCKNU
BO3MOXKHO. KaK IIOKa3bIBAIOT HECKOABKO OTYETOB O IIPAKTUKE TOCYAAPCTB,
BEPOSITHA CUTYaUMsI, KOTAA AEMOTPAPUICCKUEC M3MEHEHWUS IIPUBOASIT K TOMY,
9TO BOGHHBIC 0A3bl PACITOAATAIOTCS B TOPOAAX MAM PSIAOM C HUMM, XOTS M3-
Ha4aAbHO 3TO ObIAO He Tak33, Korpa takme oOBEKTHI BKAIOYAIOT B cebst He-
ABVKMMOE MMYIJECTBO, BO3MOSKHOCTD IIEPEHECTU MX B APYIO€ MECTO MEHb-
IIe, 4eM B CAyYae ABMSKMMOIO mmyigectsa. Ha Ammaomarndeckoit xonde-
peHymn, npubssiein AomoaHnTeAbHble TpOTOKOABI, FOskHas Kopes sasnum-
Aa, 9TO 3Ta HOPMA «HE YCTAHABAMBACT OTPAHMUYCHUI B OTHOIICHWMN BOCHHBIX
O00BEKTOB TOCYAAPCTBA HA €ro coOCTBeHHOM Teppuropum»34. CoopyskeHms
ABOVIHOTO HA3HAYEHMSI, TAKMUE KAK SKEAC3HOAOPOSKHBIC CTAHIUW W a3POIOp-
TBI, MOTYT OBITh AQJKe HAMEPEHHO PACIOAOKEHBI B I'YCTOHACCASHHBIX Payio-
HaxX MAM BOAM3M OT HUX.

31 ICTY, Kupreski¢ case, Judgement (ram ke, § 46).

32 Cm. ICRC, Conflict in Southern Africa: ICRC appeal (tam ke, § 131).

33 Cm. Reports on the Practice of Iran (tam ke, § 106), Israel (tam ke, § 109), Kuweit
(ram ke, § 112) and Malaysia (tam ke, § 114).

34 HOskuasn Kopes, 3assaenne Ha Aumaomarudyeckoin KoHPEpeHUMUM, MPUHSBIIEN
AonoarnureasHsie  mpoTokoAsl (AKTEI Ammaomarmdeckoit Koubeperumn, T. VI,

CDDH/SR.42, 27 mas 1977 r., c. 241).
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Hopma 24. Kaskpass ctopoHa, HAXOASIIAsICSI B KOHPAUKTE, AOASKHA,
B MaKCHMMAaABHOW IIPAKTHIECKNU BO3MOSKHOM CTEIICHW, YAAAUTH
IPaSKAAHCKHUX AMI M OOBEKTHI, HAXOASAIIMECS I10A €€ KOHTPOAEM,
U3 PaiOHOB, PACIIOAOSKEHHBIX BOAM3M OT BOEHHBIX OOHEKTOB.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 6, paspea C.

Pesrome

ITpakTmKa rocyAapCcTB yCTAHABAMBACT 3TY HOPMY B KadecTBE HOPMBI OOBIYHO-
IO MEKAYHAPOAHOTO IIPaBa, IIPUMEHIEMON BO BPEeMST MEKAYHAPOAHBIX M TaK-
K€, B COOTBETCTBUM C HEKOTOPBIMHU YTBEP’KACHUSIMY, HEMESKAVHAPOAHBIX BO-
OPY>KEHHBIX KOHPAUKTOB. DTa HOPMA SIBASICTCS IPAKTUIECKUM BBIPASKEHMEM
npuHgMa npoBeaenns pasanans (em. Hopmor 1 m 7). Ona taxske csizana
C 3alIpeIjeHmeM MCIIOAB30BaTh >kmeble nTel (cMm. Hopmy 97): Heobxopmmo
cAeAaTb BCE BO3MOSKHOE, YTOOBI 3BAKYMPOBATH TIPASKAAHCKOE HACCACHME M3
PAVIOHOB, PACITOAOSKEHHBIX BOAM3M OT BOCHHBIX OOBEKTOB; HM IIPH KAKUX O0-
CTOSITEABCTBAX TPAYKAAHCKME AMLA HE MOIYT OBITH UCIIOAB3OBAHBL AASI IIPUKPBI-
TVST BOGHHBIX OOBEKTOB.

Mexxdynapodnvie Boopysxénmvie kongruxmot

O0s13aHHOCTD Ka>KAOV CTOPOHBI B KOHPAMUKTE, B MAKCUMAABHOM IIPAKTUICCKN
BO3MOJKHOV CTEIIeHM, YAAAWUTDH IPASKAAHCKMUX AWML W OOBEKTBHI, HaXOAAIIUECH
IOA €€ KOHTPOAEM, 13 PaViOHOB, PACIIOAOYKEHHBIX BOAM3W OT BOCHHBIX O0BEK-
TOB, 3aKkperaeHo B crathe 53 (b) AonoanmrespHoro mporokoaa I, B orHOIIE-
HUM KOTOPOW He OBIAO CAGAAHO HMKAKMX OTOBOPOK, KACAIOIIMUXCS AAHHOW
HOPMBI®,

MHorme BOeHHDIE YCTaBLI M HACTABACHWS BKAIOYAIOT B ce0s 3TO 00sA3aTeAD-
cTB036. OHO TaK>Ke HMOAKPEIIACHO OPUUMAABHBIMU 3aSBACHUIMMU M OTPAyKEH-

35 Aomnoanmrespusiii  mporoxkoa I, crares  58(a) (mpumsara 80 rosocamm upn
8 BO3AEPIKABLIMXCA ).

36 Cm., Hampumep, BOeHHbBIE ycTaBbl M HacrapaeHmst Apcrpaamm (r. II, ra. 6, § 139),
Aprermunst (tam ke, § 138), Benuna (tam ke, § 140), Beanxobpuranmum (tam ke,
§ 157), Uspanas (tam sxe, § 146), Uemanun (tam sxe, § 153), Mraaun (tam e,
§ 147), Kamepyna (ram sxe, § 141), Kanmapapr (ram ke, § 142), Kenun (ram ke,
§ 148), Maparackapa (tam sxe, § 149), Hurepun (tam sxe, § 152), Huaeparanpos
(tam ke, § 150), Hopoit 3eaanaun (tam ke, § 151), Toro (tam ke, § 156), CLLIA
(tam ske, §§ 158—159), Opanygun (tam ke, § 145), Xopsatun (tam xe, § 143),
lsentgapun (tam sxe, § 155), MIsegun (tam sxe, § 154) m DOxsapopa (Tam ke,
§ 144).
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HOW B OTYETAX IPaKTMKOM7. TaxkoBa, B TOM umcAe, M IPAKTUKA TOCYAAPCTB,
HE SBASIFOIJVUXCS MAW HE ABASBIINMXCS Ha COOTBETCTBYIOIJUI MOMEHT YYaCTHM-
Kamin AOIIOAHMUTEABHOTO IIPOTOKOAA [38.

Hemexdynapodnvie Boopyxénnvie konpruxmor

Xors B AomoannreasHoM 1potokoae I mpsimo He yrmommHaercs TpebosaHme
0 Mepax IIPEAOCTOPOSKHOCTI AASI 3AIUTHL OT ITOCACACTBII HAITAACHWMI, CTATDSI
13(1) mpeaycmaTpmBaer, 9TO «IPaXKAAHCKOE HACEACHUE M OTACABHBIC IPAK-
AAHCKME AMIA IOAB3YIOTCSI OOIelt 3aIUTOM OT OITACHOCTEM, BOSHMUKAIOIINX B
CBS3M ¢ BOCHHBIMM omepaynsamm»3?. Takyio 3aimgnTy TpyAHO obecriedmTs, KOT-
A TPKAAHCKME AU M OOBEKTHI HE YAAACHBI, ITO BO3MOSKHOCTH, 13 PAMIOHOB,
HAXOASIIMXCS BOAM3M OT BOCHHBIX OOBEKTOB. TpeboBaHMe IPUHMMATD 3Ty Me-
PV IPEAOCTOPOSKHOCTM AASL 3AIUTHI OT IIOCACACTBUIL HAIAACHWI TAKSKE BKAIO-
4eHO B boAee MO3AHEe AOTOBOPHOE ITPABO, IPUMEHMMOE B HEMEKAYHAPOAHDIX
BOOPY’KEHHBIX KOHPAMKTAX, 2 UMEHHO, BO Bropoi mpoTtokoa K ['aarckon KoH-
BEHIUM O 3aIgUTe KYABTYPHBIX LeHHocTen4). Kpome toro, ara HOpma copep-
SKUTCST M B APYTUX AOKYMEHTAX, TAK)KE KACAIOIJUXCS HEMEKAYHAPOAHBIX BO-
OPY’KEHHBIX KOHPAUKTOBH.,

BoeHHbIEe yCTABBI M HACTABACHMS, KOTOPBIC IPUMEHWUMBI MAM IIPUMEHSI-
AUCH BO BPEeMsI HEMEKAVHAPOAHBIX BOOPYIKEHHBIX KOH(AMKTOB, IIPEAYCMAT-
PUBAIOT ODOSA3aHHOCTD KaXKAOW CTOPOHBI B KOH(QAUKTE, B MAKCUMAABHON
IIPAKTUIECKN BO3MOYKHOW CTEIICHM, YAAAUTD TPASKAAHCKMUX AUI M OOBEKTHI,
HAXOASIIMECS IIOA €€ KOHTPOAEM, M3 PAOHOB, PACIOAOSKEHHBIX BOAM3WU OT
BOCHHBIX O0BEKTOB42,

37 Cm., nanpumep, sassaerns Vpaxa (tam ke, § 164) u CIHA (ram ke, §§ 169—172),
a TaKoKe OTPAKEHHYIO B oTdérax npakTuky Ermmra (tam sxe, § 163), 3umbabse (Tam ke,
§ 174), Moppanun (tam sxe, § 165), Kyseiita (tam ke, § 166), Cupun (tam ke,
§ 168) n CILIA (ram ke, § 173).

38 Cm., manpumep, npaxtuxy Beamxobpuranum (tam sxe, § 157), Mspamas (tam ke,
§ 146), Mpaka (tam ke, § 164), Kennn (tam e, § 148), CIIA (tam e, §§ 158—159
n 169—172) u Opanyun (tam ke, § 145), a Taroke OTPasKEHHYIO B OTIETAX TPAKTUKY
CHIA (ram ke, § 173).

39 Aonoanmreapuniit porokoa 11, cratpa 13 (1) (nupumsara Ha ocHoBe KOHCeHcyca).

40 Bropoii mporoxoa k laarckoil KOHBEHIMM O 3aIJUTe KYABTYPHBIX ILJEHHOCTEN,
crarps 8.

41 Cm., manpumep, Memorandum of Understanding on the Application of THL between
Croatia and SFRY, para. 6 (t. II, ta. 6, § 136); Agreement on the Application of IHL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.5 (tam ke,
§ 137).

42 Cm., Hampumep, BOeHHbIE ycTaBbl M HacTaBaeHMs Benmna (tam ke, § 140), Mraamn
(tam ke, § 147), Kermn (Tam sxe, § 148), Maparackapa (ram ke, § 149), Hurepun
(tam ke, § 152), Toro (ram ke, § 156), Xopeatun (tam sxe, § 143) u Dxsasopa
(Tam ke, § 144).
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Pererne MeskAyHAPOAHOTO YTOAOBHOTO TpubyHaAa 1o OwiBuieit FOrocaasum B
Aeae Kympeniknya Taxoke CBMAETEABCTBYET O TOM, 4TO OOS3aHHOCTBH Ka>KAOM
CTOPOHBI B KOHPAUKTE, B MAKCUMAABHOWM ITPAKTUIECKM BO3MOJKHOV CTEIIeHH,
VAQAUTD TPASKAAHCKUX AMI] M OOBEKTBI, HAXOAAIJUECS IMOA €€ KOHTPOAEM, M3
PAaiioHOB, PACIIOAOYKEHHBIX BOAM3M OT BOCHHBIX OOBEKTOB, SIBASIETCSI OOBIYHOM
KaK B MEKAYHAPOAHBIX, TAK U B HEMESKAYVHAPOAHBIX BOOPYKEHHBIX KOHPAUK-
Tax. B cBoém pertenmn TpnbyHaa Ipm3HAA 3Ty HOPMY HOPMOT OOBIMHOTO ITpa-
Ba, IIOCKOABKY OHAa KOHKPETM3MUPYeT M Paciumpser odlgue HOPMEI, CYIJecTBO-
BaBIIMe A0 Heé!S. AeViCTBUTEABHO, MOSKHO YTBEPIKAATH, YTO ITPUHIUIT IIPOBE-
Aeans pazananst (cm. Hopmsr 1 7), KOTOPBIN sIBAsIETCST HOPMOT OOBIHOTO
IpaBa B MEKAYHAPOAHBIX M HEMESKAYVHAPOAHBIX BOOPY’KEHHBIX KOHPAMKTAX,
IO CAMOVL CBOEW CYTM TpeOyeT COOAIOACHWMS 3TOM HOPMBL TpnbyHaa Taroke
ormmpaacsa Ha TOT $aKT, YTO ITY HOPMY HE OCIAPUBAAO HU OAHO TOCYAAPCT-
Bo#4. IIpn IpOBEACHMNM HACTOSIETO MCCACAOBAHMS TAKKe HE OBIAO OOHapy-
SKEHO OQUIMAABHONM IIPAKTUKU, IIPOTUBOPEYAlel AAHHOWU HOpPMe.

MKKK HamommHaeT CTOpOHAM B MESKAVHAPOAHBIX " HEMESKAVHAPOAHBIX
BOOPY>KEHHBIX KOHPAMKTAX 00 00513aTeABCTBE, B MAKCMMAABHOV ITPAKTUIECKIU
BO3MOSKHOV CTEIIeHM, YAAAWUTDH IPASKAAHCKUX AWML M OOBEKTBI, HaXOAAIIUECH
IIOA MX KOHTPOAEM, M3 PaliOHOB, PACIIOAOSKEHHBIX BOAM3M OT BOCHHBIX ODBEK-
TOBY,

ToaxoBanue

O6s13aTEABCTBO Ka>KAOV CTOPOHBI B KOHPAMKTE, B MAKCUMAABHOW ITPAKTHUIEC-
K/ BO3MOJKHOTL CTEIICHM, VAAAUTD TPASKAAHCKMUX AMUI] M OOBEKTBI, HAXOASIIN-
ecsl MOA €€ KOHTPOAEM, M3 PAiOHOB, PACIIOAOYKEHHBIX BOAM3M OT BOCHHBIX
OOBEKTOB, MMEET 0cObOe 3HAYCHWME B TEX CAYYAsAX, KOTAA BOCHHBIE OODBEKTDI
HEBO3MOJKHO OTACAUTH OT TYCTOHACEAEGHHBIX PAMOHOB, KaK ITPEAIVCHIBACT
Hopma 23.

DTa HOpMa TAK>Ke CBSI3aHA C 3aIIPEIIEeHMeM HACUABCTBEHHOIO IepemMelrje-
HUSI TPASKAQHCKOTO HACCACHMSI, 32 MCKAIOUCHMEM TEX CAYJIaeB, KOTAQ coobpa-
skeHms besoracuoct Tpebytor ero ssakyagun (cm. Hopmy 129), nmockoasky
oHa OOBSCHSIET, YTO 3BAKYALMUSI AOAYKHA OCYIJECTBASITBCS B MAKCUMAABHOM
MPAKTUIECKM BO3MOSKHOM CTEIICHMN.

Coraacao PyroBopcTBY Aast BoerHO-MOpekmx cua CLIA, «cropona B BO-
OPY’KEHHOM KOHQPAMUKTE OIIPEACACHHO O00s3aHA YAAAUTH TPAKAAHCKUX AWML,

43 ICTY, Kupreski¢ case, Judgement (tam sxe, § 176).

44 ICTY, Kupreski¢ case, Judgement (ram sxe, § 176).

45 Cm., marpumep, ICRC, Memorandum on Respect for International Humanitarian Law
in Angola (tam ke, § 180) m Memorandum on Compliance with International
Humanitarian Law by the Forces Participating in Operation Turquoise (tam >Ke,

§181).
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HAXOAAIIMXCS IOA €€ KOHTPOAEM, A TAK’KE PAHEHBIX, OOABHDIX, IIOTE€PIIEBIIMUX
KOpabAEKpYLIEHME ¥ BOCHHOIIACHHBIX M3 PAMlOHOB, HAXOASINUXCS BOAM3M OT
BEPOSITHBIX LI€ACH HEIPUITEABCKMX HalaaeHmi»46. PacrnpocTpaHeHme 3TOM
HOPMBI Ha PAaHEHBIX, OOABHBIX ¥ ITOTEPIIEBLINX KOPAOACKPYIICHNME COTAACYeT-
et ¢ Hopmamn 109—111, xacarommmmcest 3sakyaumum u 3alQUThl PAHEHBIX,
OOABHBIX M IIOTEPIEBINMX KOPAOACKPYIIEHME, a TAKOKE YXOAA 332 HUMH, U
Hopmoii 121, koropast Tpebyer, 4ToOb AMIIEHHBIE CBOOOABI AMIJA COAEPIKA-
AUCH B ITOMEIJEHMSX, VAAACHHBIX OT 30HBI OOCBBIX ACTACTBMIA.

46 United States, Naval Handbook (tam sxe, § 159).
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MEAMLIMHCKI TTIEPCOHAA,
CBAIIEHHOCAY>KUTEAU, MEAMIIMHCKME
1 PEAMTMO3HBIE OBBEKTHI

Hopma 25. MeAMUMHCKHIT TTEPCOHAA, TPEAHA3HAYEHHDI
VCKAFOYUTEABHO AASI BBIIIOAHEHWMS MEAVMIMHCKUX O0SI3aHHOCTEW!,
AOASKEH ITOAB30BATHCS YBASKEHUEM W 3aIUUTOM IIPU AFOOBIX
obOcroaTeabcTBax. IIpMHaAreskalIMe K HEMY AMIA YTPAYUBAIOT
IIpaBoO Ha 3aIJWUTY, €CAM COBEPIIAIOT, IIOMUMO CBOUX
I'YMaHUTAPHBIX O0S3aHHOCTEN, ACTACTBUS, HAIIPABACHHBIE
IIPOTUB HEIIPUATEAS.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 7, paspea A.

Pesrome

[TpakTnKa rocyAapcTB yCTAHABAMBACT 3TY HOPMY B Ka4eCTBE HOPMBI OOBIYHO-
TO MEKAYHAPOAHOTO ITPaBa, IPUMEHSIEMONM BO BPeMs KaK MEKAYHAPOAHBIX,
TaK Y HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(PAUKTOB.

Mexcdyrapodnvie Boopyxénrnvie kondruxmor

Dra HOpMa BIEpBble mosiBuAach B JKenesckoi koHseHumu 1864 r. u 6bi-
Aa mosropena B nocaepyomux JKenescknx kousergusax 1906 n 1929 rr.l
Cernyac oma 3akperaeHa B Ilepsoi, Bropon m Yersépron JKenesckmx
kousenyusax 1949 r.2 B cratee 15 AomoanmTespHoro nporoxoaa I e€ che-
pa AevicTBus Oblaa pacIIMpeHa: TEIeph 3Ta HOPMa IPU AOOBIX 0bCTOSI-
TEABCTBAX PACIPOCTPAHSETCS W HA TPASKAAHCKUI MEAMLMHCKNUIL IIEPCOHAA
B AOIOAHEHME K BOCHHOMY MEAMIMHCKOMY IEPCOHAAY3. DTO paciimpeHne
ACVICTBUSI HOPMBI IIOAVIMAO LIMPOKYIO IOAACPIKKY B IIPAKTUKE TOCY-
AapCTB, B KOTOPOW OOBIYHO MAET PEUb O MEAMLIMHCKOM IIEPCOHAAE U HE
IIPOBOAMUTCST PA3AMUMUE MESKAY BOCHHBIM W TIPASKAQHCKUM MEAMIMHCKUM

1 JKenenckas xousenums 1864 r., crarpba 2; 1906 Geneva Convention, Articles 9—10
(r. 11, ta. 7, §§ 2—3); 1929 Geneva Convention, Articles 9—10 (ram sxe,
§9 4-5).

2 Tlepsas JKenenckas xonseHyms, cratbu 24—26; Bropas JKenesckas KOHBEHUMS, CTaThsl
36; Yersépras JKenesckas koHBeHyms, crarbs 20.

3 Aonoanureaptsiit mpotokoa I, crares 15 (npmmsaTa Ha OCHOBE KOHCEHCYCA).
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nepcoHasom?. OHO TaK>Ke MOAACPSKMBACTCS IIPAKTIUKOM TOCYAAPCTB, KOTOPHIE
He ABASIOTCSA VAW He SABASAWUCH B COOTBETCTBYIOIIWI MOMEHT Y4aCTHMKAMU
AOIoAHUTEABHOTO ITpOTOKOAA I5.

Coraacao Craryry MesKAYHAPOAHOTO YTOAOBHOTO CYAQ, «YMBIIIIAGHHOE Ha-
HEeCEHMEe YAAPOB IIO ... IEPCOHAAY, UCIIOAB3YIOIJEMY B COOTBETCTBUM C MESKAY-
HaPOAHBIM ITPABOM OTAMYUTEABHBIC dMOAEMBI, ycTaHoBAeHHbIE JKeHeBcKnmmn
KOHBEHUMAMI» , SIBASCTCSA BOCHHBIM IIPECTYIIACHWUEM BO BPEeMS MEKAYVHAPOA-
HBIX BOOPY’KEHHBIX KOHPAMKTOBS. DTO BOCHHOE IIPECTYIIACHME MMEET OTHO-
IIEHNME K MEAMIMHCKOMY II€PCOHAAY, ITIOCKOABKY OH HAACACH ITPABOM MUCIIOAD-
30BaTh OTAMYMUTEABHBIE 3MOAeMBI JKEHEBCKMX KOHBEHIMUIA.

Bo MHOIMX BOCHHBIX yCTaBaX M HACTABACHMSIX YIIOMMHACTCS O0S3aTEABCT-
BO YBayKaTb M 3aIUIJATh MEAMUMHCKMIA mmepcoHas’. Hapyienne aToi HOpmbI

4 Cm., Hampumep, BOeHHbIe ycTaBbl M HactasaeHMst Bypruua-Qaco (r. II, . 7, § 27),
Beankobpuranmm (ram ke, § 72), Berrpun (ram sxe, § 44), Aommankanckon Pecrybankm
(tam ke, § 37), Kanmappr (tam sxe, § 31), Koaymbum (tam xe, §§ 32—33), Konro
(tam ke, § 34), Aupana (tam sxe, § 51), Maan (tam ke, § 53), Mapoxxo (Tam ke, § 54),
Hurepun (tam ke, §§ 59 n 61—62), Huaepranaos (tam ke, § 56), Hukaparya (tam ke,
§ 58), Poccun (Pykosoacrso 1990 r., § 5(Gk)), Pymbmmn (1. I, ta. 7, § 63), Canssasopa
(ram ke, § 39), Cenerasa (tam ke, § 65), CIHA (tam ke, § 76), ®panyun (tam ke,
§ 40), Xopearun (tam sxe, § 36), Hseituapun (tam ke, § 69), Dxsasopa (tam ke, § 38);
3aKkoHOAATeARCTBO  BocHmn n Tepuerosmust  (tam ke, § 81), Benecyaast (tam ke,
§§ 103—104), T'pysun (tam ke, § 89), Mcmarmm (tam ske, §§ 99—100), Koaymbun
(ram ke, §§ 82—83), Huxaparya (tam sxe, § 93), Toabum (ram sxe, § 96), Caabsapopa
(tam ke, § 85), Caosermn (tam sxe, § 98), Tapsxuxucrana (tam sxe, § 101), Yipanust
(ram ke, § 102), Xopsarun (tam ske, § 84), Dcrornn (ram ke, § 87), Dduormmn (tam e,
§ 88) u FOrocaasun (tam ke, § 105); cm. Taroke mpoexTsl 3aKoHOB ApreHTHHBI (Tam Ke,
§ 79), Huxaparya (tam ke, § 94), Caavapgopa (tam ke, § 86) u 3assacHms
Beanxobpuranmm (tam ke, § 126), Benecyaant (Tam ke, § 135), Mpaka (tam ke, § 116),
Kurast (tam ke, § 109), Kyseitra (tam ke, §§ 118—119), CILIA (tam ke, § 131).

5 Cm., Hammpumep, poenusie ycrashl n Hactapienms CLIA (tam ke, §§ 75 u 77) n
Qpanyun (tam xe, § 41).

6 Craryr MYC, crarpa 8(2) (b) (xxiv).

7 Cm., Harpumep, BOeHHbIE ycTaBbl 1 HactaBaenmst Ascrpaamn (r. I ta. 7, §§ 21—22),
Aprenmust (tam ske, §§ 19—20), Beabrun (tam sxe, §§ 23—24), Bennna (tam ke, § 25),
Bocrmn n Tepyeropnunr (tam ke, § 26), Bypxuna-Qaco (tam ske, § 27), Beankobpuranun
(tam ke, §§ 71—72), Bemrpum (ram sxe, § 44), Tepmammm (tam ke, § 43),
Aommamkanckont Pecrybanxn (tam sxe, § 37), Mspanas (ram sxe, § 47), VMuponesun
(tam ke, §§ 45—46), Ncnanmmn (tam sxe, § 67), Mraamn (tam ke, § 48), Kamepyna
(ramxe, §§ 28—29), Kanaasr (tam sxe, §§ 30—31), Kennn (tam sxe, § 49), Koaymbun
(tam >xe, §§ 32—33), Komro (tam xe, § 34), Ampana (tam ke, § 51), Maparackapa
(tam ke, § 52), Maan (tam sxe, § 53), Mapokko (tam ke, § 54), Hurepun (tam sxe,
§§ 59—62), Hupepaanaos (tam ke, §§ 55—56), Hukaparya (tam ke, § 58), Hopoit
Beaanpmn (tam ke, § 57), Poccun (Pykosoactso 1990 1., § 5Ck)), Pympmmim (. 11, ta. 7,
§ 63), Caabsapsopa (tam sxe, § 39), Cenerana (tam ke, § 65), CHIA (tam ke, §§ 73—77),
Toro (tam sxe, § 70), Opanygun (tam ke, §§ 40—42), Xopsatun (tam ke, §§ 35—36),
HlIsergapun (tam ke, § 69), Isegun (tam ke, § 68), Dxsapopa (tam ke, § 38),
FOrocaasun (tam ke, § 78), FOAP (tam ke, § 66) u FOsxnoit Kopen (ram sxe, § 50).
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SIBASIETCSI BOGHHBIM ITPECTYIIACHUEM B 3aKOHOAATEABCTBE MHOTMX TOCYAAPCTBS.
Kpome Toro, ara HOpma HMOAKPEIASIETCsT OPULMAABHBIMM 3ASIBACHUSIMIU 1 OT-
PAKEHHOM B OTYETAX IPAKTUKON’.

Hemexdynaponvie Boopyxénnvie KoHDAUKMObL

Dra HOpMa TToApasymeBaercs B obmgeii cratbe 3 JKeHeBCKMX KOHBEHUMU,
KoTopas Tpebyer, 4TOOBI paHEHBIX M OOABHBIX ITOADMPAAM M OKa3BIBAAU
MM IOMOIJb. 3aIUTa MEAUIMHCKOIO IIEPCOHAAA SABASCTCA 3AECH AOIOA-
HUTEABHOW (POPMOT 3AIIUTH PAHEHBIX M OOABHBIX, KOTOpas obecrednsa-
eT MM ITOAYYEHUE MEAMIMHCKOVN rmomormull. Hopma, kacaromgascs ysaske-
HUSI M 3aI0UTHl MEAMIJMHCKOTO IIEPCOHAAQ, IPSIMO IIpeaycmoTpeHa B Ao-
moaHnTeApHOM mpoTtoxoae Il Kpome toro, coraacno Craryry Meskay-
HaPOAHOTO JTOAOBHOTO CYAQ, «JMBIIIIACHHOE HAHECEHUE YAAPOB IIO .. IIep-
COHAAY, UCIIOAB3YIOIJEMY B COOTBETCTBUM C MESKAVHAPOAHBIM IIPABOM OT-
AMYUTEABHBIE 3MOAEMBI, TpepycmoTpeHHble JKeHEeBCKMMM KOHBEHIJMSI-
MW»>, SIBASETCS BOCHHBIM IIPECTYIIACHUEM BO BPEMs HEMEKAYHAPOAHBIX
BOOPY>KEHHBIX KOHPAUKTOB!Z. [TOMMMO 3TOrO, 3Ta HOPpMA COACPIKUTCS U
B APYIMX AOKYMEHTAaX, OTHOCSIOUXCS K HEMEKAVHAPOAHBIM BOOPYIKEH-
HBIM KOHQAMKTAMI3,

O06s13aTeABCTBO YBASKATD W 3aIJUINATh MEAULMHCKUI ITEPCOHAA BKAIO-
YEHO BO MHOTME BOCHHEIC YCTAaBBl UM HACTABACHMUS, KOTOPBIC IPUMEHUMBI
MAM IIPUMEHSIAUCH BO BPEMsI HEMEKAYHAPOAHBIX BOOPY>KEHHBIX KOHPAMUK-

8 CMm., Hampumep, 3aKOHOAAaTeAbCTBO DBamraapem (tam ke, § 80), Bocumm n
Tepyerosuust (tam ke, § 81), Benecyaanr (tam sxe, §§ 103—104), I'pysun (tam ke,
§ 89), Upnrasaun (tam ke, § 90), Mcmamun (tam ke, §§ 99—100), Mraaun
(ram ke, § 91), Koaymbun (ram sxe, §§ 82—83), Autsst (tam xe, § 92), Huxaparya
(ram ke, § 93), Hopserun (tam sxe, § 95), IToabum (tam sxe, § 96), Pymbinun
(ram ke, §97), Caappapopa (tam ke, § 85), Caosenmn (tam ke, § 98),
Tapxuxkucrana (tam ke, § 101), Vkpanusr (tam ke, § 102), Xopsatun (tam ke,
§ 84), Ocrormn (ram ke, § 87), Dpuonmn (ram ke, § 88) n IOrocaasun (Tam sxe,
§ 105); cm. Taoke mpoextsl 3axoHoB Apremrmunt (tam ke, § 79), Huxaparya
(tam ke, § 94) n CaasBapopa (tam ke, § 86).

9 CMm., Hanpumep, 3assaeHns Beamxobpuranun (tam sxe, § 126), Benecyaant (Tam ke,
§ 135), Tepmanmun (ram sxe, § 113), Kuraa (tam sxe, § 109), Kyseitta (tam xe,
§§ 118—119), CIUA (ram ke, §§ 129—133) n IOrocaasun (ram ke, §§ 136—137), a
TAKIKE COAEPIKAIIYIOCs B OTYETAX MPakTuky Pyamapt (tam ke, § 125).

10 JKenepcxne xomsenumm 1949 r., obmas crates 3. Takoe oObGbsACHEHME MTPUBOAUTCS,
HaIpUMep, B BOCHHBIX ycTaBax n HacrTaBaeHMsx beasrmm (1. II, ra. 7, § 24), Mspanas
(tam ke, § 47), Mcmarun (tam sxe, § 67), Koaymbun (rtam ske, § 32), CaavBapopa
(tam ke, § 39) u TOAP (tam ke, § 66).

11 Aonoannreaptsiii mporokoa 11, crates 9(1) (mpunsaTa Ha OCHOBE KOHCEHCyCa).

12 Craryr MYC, cratesa 8(2) (e) (ii).

13 Cm., marrpumep, Hague Statement on Respect for Humanitarian Principles (t. II, ra. 7,

§ 17).



104 MEAMLMHCKII TIEPCOHAA, CBSIIEHHOCAYSKUTEAU, OBBEKTBI

tos!4. Hapyiienue 3Toit HOPMBI BO Bpemsl AIOOOTO BOOPY’KEHHOTO KOHQPAMK-
Ta SBASIETCS IIPECTYIIACHWMEM II0 3aKOHOAATEABCTBY MHOMKECTBA TOCYAAPCTBLS.
OTa HOpMa TaKKe UCIOAB30BAAACH B OPUIMAABHBIX 3aBACHMAX, KACAIOIJMUXCS
HEMEKAYHAPOAHBIX BOOPY>KEHHBIX KOHPAMUKTOB!O,

OdnunaspHOM IPAKTUKN, IPOTUBOPEYALEI AQHHON HOPME, He OBIAO Havi-
ACHO HW B OTHOLICHUM MEKAYHAPOAHBIX, HU B OTHOIICHWUWM HEMESKAYHA-
POAHBIX BOOPY>KEHHBIX KOHPAUKTOB. [Tpeprioraraempie HamapeHMS HA Me-
AMLMHCKMIL IIEPCOHAA ODBIYHO OCY>KAAIOTCS rocypaperBamnl’. MeskayHa-
POAHBIE OPraHM3aLMUM TAKXKe OCYJKAAIOT W OCYJKAAAWM HAPYIIEHWUS 3TOMU
HOPMBI, HAIpumep, BO Bpems KOHPAMKTOB B bypyHam, Casssapope, Yeu-
ne 1 OsBurert FOrocaasmm!8., MKKK mpmssiBaeT cTOPOHBI B MESKAYHAPOA-
HBIX U HEMEKAYHAPOAHBIX BOOPYIKEHHBIX KOHPAMUKTAX COOAIOAATH 3Ty
HOpMY!?.

14 Cm., Hammpumep, BoeHHblE ycTaBbl W HacTaBaeHMst Apcrpaamn (Tam ke, §§ 21—22),
Aprerrunst (tam ke, § 20), Bernna (tam ske, § 25), Bocaun u lepyerosunst (tam ke,
§ 26), Beurpun (tam ke, § 44), Tepmanun (tam ke, § 43), Memanun (tam xe, § 67),
Mrasmn (tam xe, § 48), Kamepyna (ram ke, § 29), Kanapsr (tam sxe, §§ 30—31),
Kernn (tam sxe, § 49), Koaymbun (tam sxe, §§ 32—33), Aupana (tam sxe, § 51),
Magparackapa (tam ke, § 52), Hurepun (tam sxe, §§ 60—62), Hupaepranpos (tam sxe,
§ 55), Hopoit 3eaampun (tam ke, § 57), Poccun (Pykosopcteo 1990 r., § S(k)),
CaasBagopa (1. II, ra. 7, § 39), Toro (ram ke, § 70), Opanyun (tam sxe, § 42),
Xopsatun (tam ke, §§ 35—36), Dxsapopa (tam ke, § 38), FOAP (tam ke, § 66) n
IOsxmo011 Kopen (tam sxe, § 50).

15 Cm., Hampumep, 3aKOHOAATeAbcTBO bBamraasemr (tam ke, § 80), Bocumm n
Tepyerosuust  (tam ke, § 81), Bemecyaanr (tam sxe, §§ 103—104), I'pysun
(tam ke, § 89), Mpaaspamn (ram ke, § 90), Mcemannn (tam ke, §§ 99—100),
Koaymbun (ram sxe, §§ 82—83), Aurssr (ram sxe, § 92), Hopsermn (Tam sxe,
§ 95), Ioapumm (tam ke, § 96), Caspsapsopa (tam ke, § 85), Caosenun (Tam Ke,
§ 98), Tapxuxucrana (ram ke, § 101), Vkpaunst (tam ke, § 102), Xopsarun
(Tam 3xe, § 84), Dcrornn (ram ke, § 87), Oduonmn (ram ke, § 88) u KOrocaasun
(ram ke, § 105); cm. Taoke 3akoHOopaaTeAbcTBO WMTaamum (tam ke, § 91),
Huxaparya (tam ke, § 93) u Pymoiaun (tam ke, § 97), npumeHeHne KOTOPHIX He
MCKAIOYEHO BO BPEMSI HEMEKAYVHAPOAHOIO BOOPY)KEHHOIO KOHQPAMKTA, a TaKXKe
npoeKkTsl 3aKOHOB AprerTmusl (tam ke, § 79), Huxaparya (tam ke, § 94) n
CaapBapopa (Tam ke, § 86).

16 Cm., marrpumep, npaxTuxy Bemecyaast (tam ke, § 135), CLIA (tam sxe, § 132),
Oranmmma (tam ke, § 123) u Orocaasun (tam ke, §§ 136 u 137).

17 Cm., Hamipumep, saspaeHnst Bemecyanst (tam ke, § 135), CIHA (tam ske, § 132) u
[Orocaasun (Tam ke, § 137).

18 Cm, Harrpumep, Pesosronmn ['enepansron Accambaen OOH 39/119, 14 pexabpsa 1984 1.,
§ 9, 40/139, 13 apexabps 1985 1., § 3, u 41/157, 4 aexabpa 1986 r., § 4; UN
Commission on Human Rights, Res. 1987/51, 11 March 1987, § 5; OSCE, Chairman
in Office, Press Release 86/96 (r. I, ra. 7, § 149).

19 Cm., manpumep, mpaxmuky MKKK (ram sxe, §§ 156—158, 160—164 u 166—172).
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Onpedererue meduyurcrkozo nepcorara

TepMMH «MEAMIIMHCKMI TIEPCOHAA» O3HAYACT AMI], HA3HAYEHHBIX CTOPOHON B
KOH(PAUKTE MCKAIOIUTEABHO AASI PO3BICKA, TTOAOMPAHMS, TPaHCIIOPTUPOBKI,
VCTAHOBACHWSI AMATHO32 M ACUCHWMS, BKAIOYASI OKA3aHME IIEPBOIL IIOMOIIM, Pa-
HEHBIX, OOABHBIX M IOTEPIEBIINX KOPAOACKPYILIECHNUE, AAST TPOPUAAKTUKM 3a-
GoaeBaHMM, AN AAMMHUCTPATUBHO-XO3SMCTBEHHOTO ODCCIICICHMST MEAMUIIMH-
CKMX QOPMUPOBAHMUIL MAM AASL PAOOTBHI HA CAHUTAPHO-TPAHCIIOPTHBIX CPEACT-
BAX M MX aAMMHUCTPATUBHO-TEXHUIECKOTo obecriedeHns. Takme HazHAYCHMSI
MOTYT OBITh IIOCTOSIHHBIMU MAM BPEMEHHBIMHU. TePMMH «MEAMLIMHCKUI IIeP-
COHAA» BKAIOYAET:

(1)  MEAMUMHCKMII IEPCOHAA CTOPOHDI, HAXOASIJENCS B KOHPAUKTE, Kak
BOEHHBIM, TaK M IPa’KAAHCKMM, BKAIOYAsl IIEPCOHAA, YKasaHHbBIN B [lep-
BOVM 1 BTOpOW KOHBEHLWMSX, M MEPCOHAA, KOTOPBIN IIPUAAH OpraHM3a-
LMSAM TPAyKAAHCKOM OOOPOHSHI;

(i1)  MEAMUMHCKMI IepCOHAA HaUMOHaAbHBIX obgects Kpacnoro Kpecra
nan Kpacuoro Iloaymecsma m Apyrmx AOOGPOBOABHBIX OOIFECTB ITOMO-
1M, AOAKHBIM OOpasom MPM3HAHHBIX W YIOAHOMOYEHHBIX CTOPOHOT,
HaXOASIeNcsl B KOHPAUKTE; 310 oTHOCUTC M K repcorasy MKKK;

(ii1) MEAMUMHCKMIL IIEPCOHAA, IIPEAOCTABACHHDIV CTOPOHE, HAXOASLJEVCS B
KOHQAUKTE, B TYMAHUTAPHDBIX LEASX HENUTPAABHBIM TOCYAAPCTBOM WAU
APYITM TOCYAQPCTBOM, HE YYaCTBYIOIJMM B KOHPAMKTE; IIPU3HAHHBIM 1
VIIOAHOMOYEHHBIM OOIeCTBOM IIOMOIIM TAKOIO TOCYAAPCTBA; MAM Oec-
IIPUCTPACTHON MEKAYVHAPOAHON TYMAHWUTAPHOW OPraHM3aLVel.

DTO onpepeseHME 3aKPerAeHO B crarhe §(c¢) AOMOAHMTEABHOIO IIPOTOKO-
Aa 1 m mmporo mcroapsyercst B mpakTuke rocyaapersl. CyTh OmpeseAeHMs B
TOM, 4YTO MEAMIMHCKWUI IIEPCOHAA AOAKCH OBITh IIPEAHA3HAYCH UCKAIOUU-
TMEALHO AASL MEAMIIMHCKUX LJeAeil, ITOOBI MOAB30BATHCSI OCOOON 3a1uToN, Ha
KOTOPYIO OH mMmeeT mpaBo. Ecan HasHaueHMe AAST MEAMLMHCKMX LJEACT HOCHUT
IIOCTOSIHHBIN XapaKTep, VBasKCHME W 3aIQUTA AOAYKHBI IIPEAOCTABASITHCS BCe-
raa. Ecan peus mAET 0 BpemeHHOM Ha3HAYCHWMM, YBASKEHWME M 3aIUTA IIPEAO-
CTaBASIIOTCSI AMIIb HA BPEeMs TaKOro HasHadeHMs. CraTyc IOKPOBUTCABCTBYC-
MBIX AUII IIPEAOCTABASICTCSI AMIIb IIEPCOHAAY, HA3HAYCHHOMY AAS MEAVUIIMH-
CKMX LJeAell CTOPOHOWM B KOHpAMKTE. Apyrue Amia, BBIIOAHSIONINE MEAMULIMH-
ckre QYHKLMM, ITOAB3YIOTCS 3AIUUTON OT HAIIAACHMS KaK IPASKAAHCKME AMULA
AO TeX IOp, IMOKa OHM He IIPUHMUMAIOT HEIOCPEACTBEHHOIO YIACTMSI B BOCH-
HbIX AencrBusix (cm. Hopmy 6). Takme amya He SBASIIOTCS MEAMLMHCKUM
IIePCOHAAOM ¥, COOTBETCTBEHHO, HE MMEIOT IIPAaBa MCIIOAB30BATH OTAMYUTCAD-
Hble 2MbAeMbl. Bor kak ato obbiacuserca B «Koaexce nmoseaenmsy» Kanaabr:

20 AomoaHUTEAbHDIN TTPOTOKOA 1, cTaThsa 8(c) (mpuHATA HA OCHOBE KOHCEHCYCA).
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Taxue merpasureasctsernble opraamsayuy, kak CARE u Medicins Sans Frontieres
(«Bpaun Ge3 rpaHMI» ) MOIYT WCIIOAB3OBATH APYIME Y3HABACMBIC CHMBOABL CHMBOABI,
ncroasdyembie CARE, opranmsanmeit «Bpaun 6e3 rpaHuip» M APyIMmm HEIIPABUTEABCT-
BEHHBIMIM OPTaHWM3ALMUAMN, HE IOAB3YIOTCS MEKAVHAPOAHOM IOPUAMYECKON 3aIgUTON,
XOTSI CACAYET YBakaTh MX pabory Ha 0Aaro >KepTB BOOPY’KEHHBIX KOHPAMKTOB. Ecam
ITPU3HAHO, YTO HEIPABUTEABCTBEHHBIE OPraHM3aLMM OKA3bIBAIOT ITOMOIJH OOABHBIM
PAHEHBIM, OHM TAK’Ke AOASKHBI ITOAB30BATHCST yBaskKeHMem2l,

TepMuH «BOCHHBIN MEAMUMHCKUIA IIEPCOHAA» OTHOCUTCSI K MEAMULMHCKO-
MY IIEPCOHAAY, BXOASIIEMY B COCTAB BOOPYKEHHBIX CHA. TePMMH «TPasKAAH-
CKUI MEAMIMHCKUI IIEPCOHAA» OTHOCUTCS K MEAMIJMHCKOMY IIEPCOHAAY, HE
BXOAAIJEMY B COCTaB BOOPY>KEHHBIX CMA, HO HA3HAYCHHOMY CTOPOHOM B KOH-
$AMKTE MCKAIOUMTEABHO AASI BBIITOAHECHVASI MEAMIIMHCKUX 33Aad.

Taxoe ske obigee ompeAescHMe OBIAO CHAYaAa BKAIOYCHO HA OCHOBE KOH-
CeHCyca B IPOEKT AOMOAHMUTEABHOTO IIPOTOKOAA II, HO B IIOCACAHWMI MOMEHT
OBIAO BBIYEPKHYTO B PaMKax Mep, HAIIPABACHHBIX Ha VIIPOIJEHME TEKCTal2,
B pesyabrare B AonmoaHmnteapHOM mmporokoae Il He copeprrmTes ompeaeseHme
MEAMIJMHCKOTO TEPCOHAAQ, M TEPMUH «MEAMUUHCKMUI MEPCOHAA» IIPU WC-
IIOAB3OBAHMI BO BPEMS HEMEKAVHAPOAHBIX BOOPYSKEHHBIX KOHQPAMUKTOB
MOJKHO ITIOHVMMATD B CMBICAC OIIPEACACHWS, AAHHOTO B AOIOAHUTEABHOM IIPO-
TokoAe 123, 113 onpepeseHMsI, M3HAYAAPHO BKAIOYEHHOTO B IIPOEKT AOMOAHM-
TeAbHOro Impotokoaa I, m m3 obeyskaenmit Ha AnumaomaTndaeckoi KOHPepeH-
LMK, TPUHSBIIEH AOIIOAHUTEABHbBIE ITPOTOKOABL, MOYKHO CAEAATH BBIBOA, 9TO
TEPMUH «MEAULUHCKUI IIEPCOHAA» O3HAYACT AWML, HA3HAYCHHBIX CTOPOHOM B
KOHQPAMKTE MCKAIOYUTEABHO AASL PO3BICKA, MOADMPAHWMS, TPAHCIOPTUPOBKH,
VCTAHOBACHMST AMATHO32 W ACUCHWASI, BKAIOUASI OKA3aHWUE IIEPBOI ITOMOIIN, Pa-
HEHBIX, OOABHBIX M ITOTEPIEBIIMX KOPAOACKPYLICHME, AAS IPOPUAAKTUKNA 3a-
OoaeBaHMIt, AAT AAMMHUCTPATHUBHO-XO3SVCTBCHHOIO ODECIICYeHNMS MEANUH-
CKMX QOPMUPOBAHMI MAU AAST PAOOTHI Ha CAHUTAPHO-TPAHCIOPTHBIX CPEACT-
BAX W MUX AAMMHUCTPATUBHO-TEXHMUIECKOro obecredenns. Takme HasHaueHMS
MOTYT OBITH ITOCTOSIHHBIMIM MAM BPEMEHHBIMM. TEPMMUH «MEAMIIUHCKUIL II€pP-
COHAA» BKAIOYACT:

(1)  MEAMUMHCKMII IEPCOHAA CTOPOHDI, HAXOASIJENCS B KOHPAUKTE, KaK
BOEHHBINM, TAK U T'PA’KAAHCKMI, BKAIOUAS IIEPCOHAA, HA3HAYCHHBIN AAS
BBITIOAHEHMSI MEAMIIMHCKMX 33aAQ9 TPASKAAHCKOM OOOPOHBI;

21 Canada, Code of Conduct (. 11, ra. 7, § 31).

22 TIpoexr Aomoanureapnoro mporokoaa II, mpeacrasaenupiit MKKK na Aunaomatmue-
ckoit  KkoHdepeHuMn, uUpuHABLIEN AomosHUTEAbHBIE NPOTOKOABL, craths 11(f)
(tam ke, § 14).

23 Cm. sassaerne CIIA ma stor cuér (tam ke, § 15) n mpaxtuxy Ha Aumaomarmaeckoi
KondepeHyun, npuHsBIeil AonoanuteabHble TPoTokoasl (Tam ke, § 150); em. Taoxe
Kommenmapuii x Aonoanumervromy npomoxory I, §§ 4661—4665.
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(i1)  meamymuckmil nepconaa opraumsaumit Kpacaoro Kpecra nan Kpacho-
ro Iloaymecsna, IIPM3HAHHBIX ¥ YIIOAHOMOYECHHBIX CTOPOHOV, HAXOAS-
1Jevicsl B KOHPAUKTE;

(ill) MEAMIMHCKMI TEPCOHAA APYIMX OOIJECTB MOMOINM, MPU3HAHHBIX W
VIIOAHOMOYEHHBIX CTOPOHOM B KOH(PAMKTE 1 HAXOASIGUXCSI HA TEPPU-
TOPUM TOCYAAPCTBA, TA€ IIPOMUCXOAUT BOOPY>KEHHBIV KOHPAMKT.

Ob6cysraenms Ha AMITAOMATHMYECKON KOHPEPEHIMUM, IPUHSBIIEN AOIOAHM-
TeAbHbIE ITPOTOKOABI, ITOKA3bIBAIOT, YTO, B CBA3M C OCOOBIM XapaKTepOM He-
MESKAVHAPOAHBIX BOOPY’KEHHBIX KOHQAUKTOB, IIPUBEACHHOE BBIIIE OIIPEACAC-
HUE B ABYX MECTaX OTAMYAETCs OT TOrO, KOTOPOE OTHOCUTCA K MEXKAYHAPOA-
HBIM BOOPY>KEHHBIM KOH(AMKTAM. Bo-mepsblx, TepmmH «opranmsanun Kpac-
sHoro Kpecra man Kpacuoro IToaymecsija» ObIa TCIIOAB30BAH C TE€M, 4TOOBI
«OXBAaTUTb HE TOABKO IIOMOIIb, OKA3bIBACMYIO IIPABUTEABCTBOM, HO TAKIKE U
yKe cywgectsyromme rpymmnsl Kpacaoro Kpecra mam otaeaeHns, moaydaroue
IIOMOIJb OT CTOPOHBI, BBICTYIAIOIJEN ITPOTUB ITPABUTEABCTBA, U AQSKe BPeMeH-
HBIe OPTaHM3aLMUM, CYLJECTBYIOIME A BO Bpems KOHPAUKTa» 24, 3pech cae-
AVET OTMETUTBH, 4TO TepmuH «oprauusaymun Kpacuoro Kpecra (Kpacuoro ITo-
aymecsiga, Kpacaoro Assa n CoaHna)» Taroke mucroassyercs B cratse 18 Ao-
ITOAHUTEABHOTO ITpoToKoAa [[25. Bo-Broperx, PepakimonHsIi KOMUTET c4eA He-
OOXOAMMBIM YKa3aTh, 9TO OOIJECTBA MOMOIGHM, HE SIBASIOIIMUECST OPraHM3aIImsI-
mn Kpacnoro Kpecra, AOASKHBI pacrioAaraTbcsl Ha TEPPUTOPUNM TOCYAAPCTBA,
TA€ IIPOMCXOAWUT BOOPYSKEHHBIN KOHQPAMKT, «4TOOBI M30€5KaTh CUTYaLMUN, IIPU
KOTOPOVL YaCTHBIC OPTaHM3ALMI M3BHE HAYHYT ACTICTBOBATH, OOBSIBUB cebst 00-
IJeCTBAMM ITOMOIH, M 3aTeM MX IPU3HAIOT IOBCTAHIBI 26,

Y6a>/<enue K Meauqunc7<0My NepCcoHary u €20 3awuma

B mpaxTuke rocyAapcTB yTOYHSACTCS 3HAYCHME TEPMWMHA «YBasKEHWE M 3alIli-
ta». CoraacHo Boennomy ycrasy BeankoOpuranmum n boesomy ycrasy CLLA,
TEPMUH «yBa’KCHME W 3AIUTa» O3HAYACT, YTO MEAMLIMHCKNUI EPCOHAA «HEAB-
35 HAMEPEHHO ITOABEPraTh HAITAACHWMIO MAM AeAaTh OOBEKTOM obcTpesa, emy
He caepyeT Oe3 HeOOXOAMMOCTI MEIIATh BBIIOAHSTH CBOVICTBEHHBIE eMy QYHK-
gnm»27. B Boennom ycrase I'epmanmm m OCHOBHOM BOCHHOM PYKOBOACTBE

24 Axrer Ammaomatmueckont xoudepenymn, 1. XI, CDDH/II/SR.40, 20 mapra 1975 r.,
. 448—449, § 9; em. Taoke Kommernmapuit k Aonoanumervromy npomoxoary I, § 4666.

25 Aomoannteapsrit rporokoa 11, crates 18(1) (mpumsaTa Ha OCHOBE KOHCEHCYCA).

26 Axter  Aumaomarmueckoinn koudeperymm, T. XIII, CDDH/235/Rev.1, Aoxaaa
Komwmrera Il, 21 ampeass — 11 wmromsa 1976 1., c. 326; cm. taroke Kommewmapuit x
Aonoanumervrnomy npomoxory 1, § 4667.

27 United Kingdom, Miitary Manual (cm. 1. 11, ra. 7, § 71); United States, Field Manual
(Tam ke, § 73).
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[IBefiyapun coAP>KUTCA TaKkoe sKe obbscHeHme2S. B mcmanckom Pyrosopct-
Be II0 IIPaBy BOOPY’KEHHBIX KOHPAUKTOB YTBEPSKAACTC, YTO 3AIGUTA BKAKOYA-
eT B cebs1 00sI3aHHOCTD ITPU HEOOXOAMMOCTI OOOPOHSITD U TIOAACPSKUBATH Me-
AVMLMHCKWU IIE€PCOHAA, 4 TAKJKE OKA3bIBATH €My IOMOLJBY. B BOCHHBIX ycTa-
Bax M HacraBaeHMsix benmua, Maaarackapa, Hurepun, Toro n Xopsatun yr-
BEPIKAACTCS, YTO MEAMIMHCKUI IIE€PCOHAA HE MOSKeT OBITh OOBEKTOM Hara-
ACHWSI, " €My CACAYET IIO3BOASTH BBIIIOAHSITH €IO 3aAd9M, [TOKA ITO IIO3BOASI-
er 6oeBast 0b6cTaHOBKA. AOIMOAHUTEABHBIN IIPOTOKOA | TaKKe IIPEAyCMaTPH-
BAET, YTO «B CAyJae HEOOXOAMMOCTW B PaviOHE, TAE TPAsKAAHCKME MEAUIIVMH-
CKMe CAY>KOBI HaPYIIEHBI IO IIPUIMHE OOEBBIX ACTICTBUIL, IPASKAAHCKOMY Me-
AMIVIHCKOMY TI€PCOHAAY OKa3BIBACTCS BCAYECKASI BO3MOYKHAS ITOMOIH» 3. Ao-
ITOAHMUTEABHBIV ITPOTOKOA Il Impeaycmarpusaer, 9T0 MEAMLIMHCKOMY II€PCOHA-
Ay «OKa3bIBAETCSI BCSI BO3MOSKHASI ITOMOIIB AASI BBIITOAHEHMSI MM CBOMX O0sI-
3aHHOCTE» 32,

[TpuHOMII, COTAACHO KOTOPOMY MEAMIIMHCKMI IIEPCOHAA HE AOASKEH IIOA-
BEPraThCsl HAKA3AHMIO 32 OKA3aHWME MEAMIIMHCKOWM IOMOIH, SIBASCTCSI IIPEA-
merom Hopmsr 26.

Vmpama meduyurckum nepconarom npaba na sawgumy

B BOEHHBIX yCTaBax M HACTABACHMAX, 4 TAKXKE BO BHYTPUIOCYAAPCTBEHHOM 3a-
KOHOAAQTEABCTBE IOAYEPKMUBACTCA, YTO MEAMIMHCKWUIL IIEPCOHAA, COBEPIIAIO-
IUI BPasKACOHBIE ACTACTBUAS, YTPAUMBAET ITOAATAIOIIEeCs] eMy IIPaBO Ha OCO-
Oyro 3amguTy33. DTa OroBopka CBs3aHa C TPEOOBAHMEM O TOM, YTO TAKOW ITeP-
COHAA AOAYKEH OBITh IIPEAHA3HAYECH MCKAIOUMTEABHO AAS BBIITOAHEHWS MEAU-
LMHCKMX 3aAad, 9TOOBI MMETh IIPaBO Ha yBaskeHue n 3aigurty. Kpome Toro, B
COOTBETCTBUM C PESKMMOM 3aIUTHI, KOTOPas BBITEKACT U3 00s3aHHOCTH 3a00-
TUTBCSI O PAHEHBIX M GOABHBIX, 0CODAsI 3aIMUTA AOASKHA ITPEAOCTABASITBCSI M-
AMUIVIHCKOMY II€PCOHAAY MMEHHO IIOTOMY, YTO OH 3a0OTUTCS O PAaHEHBIX U
OOABHBIX. DTO OODBACHAETCSA B MCIAHCKOM PYKOBOACTBE IIO IIPaBy BOOPYIKEH-
HBIX KOH(QAMKTOB!

)
®

Germany, Military Manual (tam sxe, § 43); Switzerland, Basic Military Manual (tam ke,

§ 69).

29 Spain, LOAC Manual (tam xe, § 67).

30 Cm. Boenmble ycraspl m HacTaBaeHMs Benmna (tam ke, § 25), Maparackapa (tam ke,
§ 52), Hurepun (tam sxe, §§ 60 u 62), Toro (tam sxe, § 70) n Xopsatun (Tam ke,
§35).

51 AomoarmnTteapHbrit mpotokoa I, crates 15(2) (mpumsTa Ha OCHOBE KOHCEHCYCA).

32 Aomoarmnreasnnri nporoxoa 11, crates 9(1) (mpuHsTa Ha OCHOBE KOHCEHCYCA).

33 Cm., Harpumep, BoeHHBIe ycTasbl 1 HacraBaeHns Ascrpaamn (r. II, ra. 7, §§ 187—188),

Mspanasa (tam ke, § 47), Memanmn (tam ke, §§ 67 n 203), Hupepaanpor (tam ke,

§ 200) n CHIA (ram ke, §§ 208 u 210), a Takske 3aKOHOAATEABCTBO Vcmanmm

(tam ke, § 99), Mraann (tam ke, § 91) n Hukaparya (ram sxe, § 93).
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CaeAyeT MOAYEPKHYTH, UTO 3aIUTa MEAMIVMHCKOTO IIEPCOHAAA HE SIBASIETCS AMUIHOL
IPUBVMAETHET, 4 CKOPEe BBITEKAET M3 YBASKEHMS M 3AIJUTHI, TOAATAIOIUXCA PAHEHBIM
7 OOABHBIM, C KOTOPBIMU ITPY AIOOBIX OOCTOATEABCTBAX CACAYET OOPAIATHCS TYMAHHO.
... Anja M3 ancaa MEAMIJMHCKOTO MIePCOHAAA YTPAUMBAIOT CBOE IIPABO Ha OCOOYIO 3aIygm-
Ty, €CAV COBEPLIAIOT BpaskAeOHbIe AeiicTBMA. TaKkoe ITOBEACHME MOJKET AQSKE ITPEACTAB-
ATH CODOVI BEPOAOMCTBO, €CAV TPV STOM OHW MOAB3YIOTCSI CBOMM ITOAOSKEHMEM MEeAV-
LMHCKOTO II€PCOHAAA T OTAMIMUTEABHBIMI dMbAeMamMm34.

Torpa xak I'lepsas JKeHneBckasi KOHBEHIVS IIPEAYCMATPUBACT YTPATY MEAU-
LUHCKUMY GOPMUPOBAHVSIMI W CAHUTAPHO-TPAHCIIOPTHBIMIU CPEACTBAMM IIPa-
Ba HA 3aIUTY, €CAM OHM MCIIOAB3YIOTCS «IIOMUMO MX TYMAHUTAPHBIX O0SI3aHHO-
CTEV AASI COBEPIICHMST ACACTBUI, HAIIPABACHHBIX IIPOTUB Herpusteas> (B Gop-
MYAMPOBKE AOIOAHMTEABHOTO IIPOTOKOAA | — «HAHOCAINUX yigep0 IIPOTMBHM-
Ky» ), B AonoaHnTteapHOM IIpoToKoae I mpeaycMoTpeHa yrpara mpasa Ha 3a1gu-
Ty B TOM CAY4ae, €CAM OHW MCIIOAB3YIOTCS AASL COBEPILEHMS «BPAKACOHBIX Aevi-
CTBUM, BBIXOASAIJUX 3a PAMKM MX I'YMaHMTApHBIX PyHKUMi»35. CoraacHo Kom-
MEHTApUIO K AOIOAHUTEABHBIM ITPOTOKOAAM, BCE ST TEPMMUHBL UMEIOT OAMHA-
KOBOe 3HadeHMe36. XOTsI 3TM MOAOSKEHMSI IPSIMO OTHOCSITCS K MEAMIMHCKUM
$OPMIUPOBAHIASIM, COACPSKALIYIOCS B HUX HOPMY 00 yTpare IIpaBa Ha 3aIUTY IO
AHAAOIMI MOKHO IIPUMEHMUTD U K MEAULMHCKOMY II€PCOHAAY.

B obmjem, HENMOCPEACTBEHHOE YIaCTHUE B BOCHHBIX ACVCTBMIX, HapyIIArO-
Ijee IIPUHLMII CTPOTOM HEMTPAABHOCTH M BBIXOASIEC 32 PAMKM TYMAHUTAP-
HBIX OOSI3aHHOCTE?l MEAMLIMHCKOTO IIEPCOHAAA, CUMTACTCSI ACTICTBIEM, HAIIPAB-
ACHHBIM ITPOTUB HETPUATEAS. DTO O3HAYACT, YTO MEAMIMHCKME Opurapbr He
MMEIOT IIpaBa Ha 3AIUTY, €CAM OHWU BKAIOYEHBI B OOEBbIE IIOAPA3ACACHW, a
MX MEAMIVMHCKUI IEPCOHAA HOCUT OPY’KME M IMPUHUMAET HEIOCPEACTBEHHOE
y4acTue B BOCHHBIX ACMCTBIUSIX. OAHAKO camm IO cebe yXOA 3a PAHEHBIMHU U
OOADHBIMM HEIPUATEABCKMMI BOCHHOCAYSKAIMMW WMAW HOIIEHME BOCHHOM
$OPMBI M 3HAKOB PA3AMUMS HEIPUSTEAS] HE MOTYT CIUTATHCS BPAKACOHBIM
Aericteuem. Kak oOBACHSIETCS HMIKe, HAAMUME Y MEAMLIMHCKOTO II€PCOHAAA
ACTKOTO AMYHOTO OPYKMUS AAS CAMOOOOPOHBI WAV 3aIJUTHI NALUEHTOB M WC-
MIOAB30BAHME STOTO OPYIKWS C YKA3AHHON IJEABIO HE IIPUBOAUT K yTpare Irpa-
Ba Ha 3aIguTy. Kpome TOro, ecAM IPUMEHUTb IO AHAAOTMW CXOXKYIO HOPMY,
OTHOCSIIYIOCS] K MEAUIUMHCKUM (OPMUPOBAHMSIM, MOSKHO CKa3aTh, YTO BPAK-
ACOHBIMI ACTACTBMSIMIM HE CIUTAIOTCS OXPAaHA MEAUIIMHCKOTO IIEPCOHAAL BOCH-
HOCAYSKAIMMM MAM IIPUCYTCTBUE BOCHHOCAYSKAINMX, HAAMIME ¥ MEAULMHCKO-
IO TIEPCOHAAA CTPEAKOBOIO OPY>KMSI M GOCIIPUITACOB, U3BSTHIX § MALUEHTOB U
eI¢ He MePEAAHHBIX COOTBETCTBYIOIMM CAYKOaM.

34 Spain, LOAC Manual (tam sxe, § 67).

35 Ilepsas JKenesckast koHBeHUms, crarbs 21; AomoanmTeapHsIii mporokoa [, crares 13
(mpuHsTa Ha OCHOBE KOHCEeHCyca); AonoanuteapHsit mpotokoa I, crates 11 (mpumsra
HA OCHOBE KOHCEHCYCA).

36 Kommenmapuii x Aonoanumervromy npomoxory I, §§ 4720—4721.
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Haruuue y M@@M@MHCKOZO NEPCOHANA A€ZKO20 AUHHOZO OPY KU

ITpaxkTmKa rOCyAapCTB ITOKA3bIBACT, YTO MEAMIMHCKWUI IIEPCOHAA HE yTpadn-
BAET CBOETO CTATYCA ITOKPOBUTEABCTBYEMBIX AWIJ, €CAM OH BOOPYSKEH ACTKMM
AMIHBIM OPYIKUEM MUCKAIOYUTEABHO C LJEABIO 3AIUTUTH CBOUX MAIJUEHTOB U Ce-
05 OT aKTOB HACMAMS, HAIIPUMEP, OT MapoAepos. Ecan amma m3 umcaa mean-
LJMHCKOTO IIEPCOHAAA MCIIOAB3YIOT TAKOE OPY’KMe B OO0 IPOTMB CMA HEIpu-
SITEAS, ACHICTBYSI B COOTBETCTBUM C ITPABOM BOVIHBI, OCOOCHHO COITPOTMBASIACH
B3SITMIO B IIACH, OHWM TEPSIIOT CBOE IIPABO HA 3aIUTY.

DTO TOAKOBaHME OBIAO BIIEPBBIE 3aKperaeHO B JKeHEeBCKOWM KOHBEHLMM
1906 r. n mosropuaocs B Kenesckoit xouserymn 1929 1.37 Certyac oHO Ko-
anduymposaro B I'leppoit JKenesckon KoHBeHIMM M AOIOAHUTEABHOM ITPO-
Toroae 38, OHo TaksKe OBIAO BKAIOYEHO HA OCHOBE KOHCEHCYCa B IIPOEKT Ao-
IIOAHUTEABHOTO ITPOTOKOAA 1], HO B MOCAGAHIT MOMEHT OBIAO OIYIEHO B pam-
Kax Mep, HAIPABACHHBIX Ha YIIPOIJeHue TexkcTa’®. SICHO, 9TO Ha IpaKkTHUKE 3a-
IJUTa MEAMIMHCKOTO IIePCOHAAA OT HACWAMS B CUTYALMSIX HEMESKAYHAPOAHO-
IO BOOPYKEHHOTO KOH(PAMKTA TAK JK€ BAXKHA, KAK B CUTYALMIX MEYKAVHAPOA-
HOTO BOOPY’KEHHOro KoHPAMKTa. Kpome Toro, Ha Anraomarmyeckor KoHpe-
penumn, npumsasmiein Aomoanurteapasie mpoTokoasl, CCCP sasgsma, uto ara
HOpMa HEODXOAMMA AQSKE BO Bpemsl HEMESKAVHAPOAHBIX BOOPY’KEHHBIX KOH-
(AMKTOB, IOCKOABKY MHAYEe MEAMLIMHCKWUI IIEPCOHAA, PA3OPY>KUBIINI PAHEHO-
IO COAAATA, YTPATUT CBOE IIPABO HA 3AIUTY, €CAM He BBIOpOCcUT Opyskimedl.

MHorne BoeHHBIE YCTABBI M HACTABACHWSI IIPEAYCMATPUBAIOT, YTO HOIICHHUE
ACTKOTO AMYHOTO OPY>KMUSI HE AMIIACT MEAMIIMHCKUI MEPCOHAA CTATyCa ITIOKPO-
sureascTByemsix anp4l. Coraacno Boennomy ycraBy [epmanmn, K Takomy
«AMIHOMY OPY’KMIO» OTHOCSTCS IVCTOACTBI, aBTOMAThI M BUHTOBKM42, BoeH-

37 1906 Geneva Convention, Article 8(1) (t. II, ra. 7, § 180); 1929 Geneva Convention,
Article 8(1) (ram ke, § 181).

38 Tleppas JKenenckas xomsenums, cratbs 22(1); AonmoanmrespHsiii mpotoxoa I, crarbs
13(2) (a) (mpmHsATa HA OCHOBE KOHCEHCYCA).

39 TIpoext Aonoanuressnoro nporokoaa II, mpumsareii Komurerom I Aunaomarmaeckoit
KOHpEpeHyMM, IpUHIBLIEN AOIOAHMTEAbHBIC IIPOTOKOABL, ctatsi 17(2) n 3(a) (r. 1I,
. 7, § 184).

40 Cm. saspaerme CCCP mHa Ammaomatmaeckont koHbepeHymn (AKTHI AMIAOMATHIECKON
koupepenyun, t. VI, CDDH/SR.51, 3 utons 1977 1., c. 119, § 45).

41 Cm., Hanipumep, Boenusie yerapnl  Hactasaenns Ascrpasmn (. 11, ra. 7, §§ 187—188),
Aprertuast (tam ke, § 186), Beabrmn (ram ke, §§ 189—190), Bermua (ram ke,
§ 191), Beamkobpuranmm (ram sxe, §§ 206—207), Tepmanum (ram sxe, § 197),
Ucemanmn  (tam ke, § 203), Kamepyna (tam ke, § 192), Kamaasr (Tam ke,
§§ 193—194), Kenmn (tam sxe, § 198), Hurepun (ram ske, § 201), Huaepaanpsos
(ram ke, §§ 199—200), CIIA (tam ke, §§ 208—211), Toro (tam sxe, § 205),
Opanyun (tam ke, § 196), Hseitgapun (tam ke, § 204), Dxsasopa (tam ke, § 195),
FOrocaasun (ram sxe, § 212) u FOAP (Tam sxe, § 202).

42 Germany, Military Manual (tam sxe, § 197).
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HBIM ycTaB HuaepAaHAOB IPEAYCMATPUBAET TAKOE K& TOAKOBAHWME 3TOTO
TePMWMHA, YTOYHSA, YTO B HETO HE BKAIOYEHBI IYACMETBI WAW APYIME BU-
ABI OPY>KWSI, B IPUMEHEHUNM KOTOPBIX 3aACMCTBOBAHO OOAEe OAHOTO YeAO-
BEKa, OPY’KME, IPEAHA3HAYEHHOE AASl MCIIOAB3OBAHMS IIPOTUB OOBEKTOB,
HaIlpUMePp, PaKeTHDbIe IIYCKOBBIE YCTAaHOBKM W APYroe IPOTHBOTAHKOBOE
Opy’KMe, a TaK>ke OCKOAOYHBIC PYYHBIC IPAHATHI U TOMY mopaobnoet3. Ta-
KHMe TOAKOBaHMA 0asupyroTcs Ha OOCYKACHMAX, IPOUCXOAMBIINX BO Bpe-
M1 Aumaomarmdeckoiv KoHpepeHUMM, IpuUHABIIEN AOIMOAHMUTEABHBIC
ITPOTOKOABI%4,

Ha Aunaomarmyeckort KoHPepeHUmUn, IPUHABIIeN AOIOAHUTEABHbIE IIPO-
Tokoasl, CILIA coraacmamce, 4to HOIIEHME OPYKUSI TPAKAAHCKUM MEAULUH-
CKVMM IIE€PCOHAAOM HE CACAYET CUMUTATDH ACTACTBMEM, HAHOCAINWUM yIgepb Irpo-
TUBHMKY, «OAHAKO HA OKKYIWMPOBAHHOV TEPPUTOPUM W B TEX PaliOHAX, TAe
ITPOUCKOAAT DOEBBIE ACTICTBUAS, 32 CTOPOHOV, KOHTPOAUPYIOIEV] TIOAOYKEHME B
AQHHOM pallOHe, AOASKHO OBITh OCTAaBACHO IIPaBO Pa3opy>KaTb 3TOT
IIepcoHaA» 43,

Hopma 26. 3aupewaercst moaseprars KOro-am60 HaKka3aHWUIO
32 BBIIIOAHEHWME MEAMLIMHCKUX 00J3aHHOCTEeW, COBMECTMMBIX
C MEAMIJMHCKOV 3TUKO¥, M IPUHYKAATH AMI], BBIITOAHSIOIINUX
MeAMOMHCKME PYHKIHUHU, K COBEPIIEHUIO ACCTBUM,
IIPOTUBOPEYAITUX HOPMAM MEAMIIMHCKOWM ITUKWU.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 7, pasaea B.

Peszrome

[TpakTnKa rocyaapcTB yCTAHABAMBACT 3Ty HOPMY B KA4eCTBE HOPMBI OOBIYHO-
IO MEKAYHAPOAHOTO IIpaBa, IIPUMEHSIEMONM BO BpPeMs KaK MESKAYHAPOAHBIX,
TaK M HEMEKAYHAPOAHBIX BOOPY’KEHHBIX KOHQPAMKTOB.

43 Netherlands, Military Manual (tam >xe, § 199).

44 Cm. Yves Sandoz, Christophe Swinarski, Bruno Zimmermann (eds.), Commentary on
the Additional Protocols, ICRC, Geneva, 1987, § 563.

45 Cm. CIIA, 3aspaenne Ha AMraomaTinieckoil KoHPEpEHUMH, HPUHABLIEH AOTOAHUTEAB-
Hble TPOTOKOAB (ATl Anmaomatmueckonn xondpepenumn, 1. XI, CDDH/II/SR.14,

6 despans 1975 r., c. 128, § 66).
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Hopmwvr meduyurncroii amuxu

Dra HOpMa KopAnduumposana B crarbe 16 AomoarnreapHOro mporoxoaa I u B
craree 10 AoroarnreasHoro mporokoaa II, B oTHOIIEHMN KOTOPBIX He OBIAO
CAEAAHO HMKAKMUX OTOBOPOK40,

OTa HOpMa TaK>Ke BKAIOYCHA B BOCHHBIC YCTABBI W HACTABACHWSI, B TOM
4UCA€ M B T€, KOTOPBIE ITPUMEHUMBI VAW IIPUMEHSIAMUCH BO BPEeMS HEMEKAY-
HAPOAHBIX BOOPY>KEHHBIX KOHPAMKTOBY. OHA MOAKPEIAIeTCsT OPUIMAABHBIMNA
3251BACHMSIMMS,

Hapymenns aToil HOPMBI 11O CYTH ABASIIOTCSA HAPYIIEHUSMM IIpaBa paHe-
HBIX 1 OoapHbIX Ha 3ammry 1 yxop (ecm. Hopmsr 110—111), a taxske obs3a-
TEABCTBA IIPEAOCTABAATD YBaSKEHWE W 3aIUTY MEAMUMHCKOMY II€PCOHAAY
(em. Hopmy 25).

OdnynaspHOV MPaKTUKKM, ITPOTUBOPEYAIell AAHHOW HOpMe, He OBIAO 00-
HaPY’KE€HO HU B OTHOIIEHMUNM MEKAVHAPOAHBIX, HY B OTHOIICHMN HEMEXKAYHA-
POAHBIX BOOPY>KEHHBIX KOHPAMKTOB. CAydam ITPECACAOBAHMUSI MEAMLIMHCKOTO
IEPCOHAAA OCYIKAAIOTCS TOCYAAPCTBAMM KaK HAPYIIEHMS MEYKAYHAPOAHOTO Iy-
maHuTapHoro mpasa®). Oun Taxske ocysrparorcst Oprarmsagmeit ObbeAMHEH-
ueix Hangnin®0. Kpome toro, ato sampemjenne moarsepskaaer Coser Epporisr m
BcemmpHas mepAmMimHCKAsT accoymanmsdl,

IToMMMO AEVICTBMI, IIPOTMBOPEUAINVUX HOPMAM «MEAMIIMHCKOWM 3TUKMY,
crarest 16 AomoarnreasHoro mnporoxkoaa I m crares 10 AomoarureasHoro
mporokoaa Il sampergaror IpPMHY’KAATD AMI], BBITOAHSIOIJUX MEAMUIMHCKME
QYHKOMM, K COBEPIUCHMIO ACTACTBUIL B HAPYLICHUE <APYIUX MEAMIIMHCKUX
HOPM, CAV>KaIJUX MHTepecam PaHEeHBIX M OOABHBIX»SZ. B IpaKTmKe rocyAapcTB
He OBIAO HAVACHO PAa3bJCHEHWMI OTHOCWUTEABHO COACPSKAHMSI ITUX APYIUX
HOPM, MHBIX, HESKEAM HOPMBI MEAMUMHCKOM 3TuKHU. Korpa takas Qopmyan-
poBKa 6142 A0GaBAeHA Ha AMITAOMATMYECKON KOHGEPEHIIMN, IPUHSIBLICH AO-

46 AomoaHmTeAbHBIT TpOTOKOA I, cTaths 16 (mpuHATA Ha OCHOBE KOHCEHCyca);
Aonoarnreasnsii mporokoa 1, crares 10 (mpuusaTa Ha OCHOBe KOHCEHCYCA).

47 Cm., Hanmpumep, BOeHHbBIE ycTaBbl M HactapaeHmst Ascrpaamn (1. II, ra. 7, § 236),
Aprentunnr (tam ke, § 235), Venanmn (tam ke, § 241), Kanaaer (tam ke, § 237),
Hupepaanpaos (tam ke, § 238), Hosont 3esanpamn (tam ke, § 239), Cenerasa (tam ke,
§ 240) n Orocaasun (ram ske, § 242).

48 Cm., narrpumep, sassaerne Beamkobpuranmun (tam ske, § 247).

49 Cm., narpumep, sassaerane CILIA (tam ke, § 249).

50 Cm., mampumep, Pesostonmio 44/165 Tenmepassnoit Accambaen OOH, 15 asexabps
1989 1., npeambyaa n § 5; UN Commission on Human Rights, Res. 1990/77, 7 March
1990, § 10.

51 Council of Europe, Parliamentary Assembly, Res. 904 (r. II, ra. 7, § 253); World
Medical Association, Rules Governing the Care of the Sick and Wounded, Particularly
in Time of Conflict (tam sxe, § 257).

52 Aomoamuteapmbrit mporokoa I, crares 16 (npuHATA HAa OCHOBE KOHCEHCYCA);
Aomoannreasnsiit mporokoa II, crares 10 (mpmmsTa Ha OCHOBE KOHCEHCyCA).
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HOAHUTEABHbIE IIPOTOKOABL, «HE OBIAO CAEAAHO IOIBITKNU IIEPEUNUCAUTD 3T
PpasanuHble HOPMBD 33, [TpeACTaBASIETCS, YTO MO AYXY ITO MTOAOYKEHUE HAIIPAB-
ACHO Ha TO, YTOOBI 3aIPETUTH IIPUHYKACHUE MEAMLUMHCKOIO IEPCOHAAA K
ACTICTBUSIM, KOTOPBIE IIPOTMBOPEYAT MHTEPECam €ro IaygueHTos»34. B srtom
CMBICAE AQHHAS HOPMA BBITEKAET M3 OCHOBOIIOAATAIOLJEV TAPAHTUI HE IIOA-
BEpraTh HUKOIO YBEYbSIM, MEAMLIMHCKMUM MAVM HAYIHBIM IKCIEPUMEHTAM WA
AKOOBIM ADYIUM MEAUIIMHCKMM IIPOLIEAYPAM, KOTOPbIE He TPebyIoTCs IO co-
CTOSIHUIO 3AOPOBbsI AAHHOTO AMLA W HE COOTBETCTBYIOT OOLEIIPUHSTHIM Me-
AniHCKUM HOopMmam (em. Hopmy 92).

Bpauebnas maiina

Ha Annsomarnaeckont kKoH(pepeHUMM, IPUHABIIEN AOIOAHUTEABHBIE IIPOTO-
koabl, Aarmst, Kyba, Huaepaanasr, Hopsernst m Opanims BbicTyIMAM IpOTHME
BO3MOSKHOCTW TOTO, YTO IIO BHYTPUIOCYAAPCTBEHHOMY 3aKOHOAATEABCTBY Me-
AVMLMHCKMI IIEPCOHAA MOKET OBITh 00s3aH cOOOIIaTh OO OrHECTPEABHBIX pa-
HEHWAX BO Bpems BOOPY>KEHHOro KoH(AMKTaSS. OpHAKO B pesyapraTe HU Ao-
IIOAHMUTEABHBIN IPOTOKOA I, HM AomoanmreapHsrii mpoToxoa Il He sarperya-
10T 3TOro. Taxkmm obpasom, XOTS HMKTO HE MOXKET OBITh HAKA3AH 33 IIPEAO-
CTaBACHME ACYEHMS, OCTAETCS BO3MOXKHOCTD HAAATaTh CAaHKUWW Ha AWML, CKPBI-
BAIOIINMX MHPOPMALMIO B TEX CAYIASIX, KOTAA OHW OOSI3aHBI IO 3aKOHY PACKPHI-
BaTh TaKylo MHPopmanmio. XoTsa B HEKOTOPBIX TOCYAAPCTBAX IIPUHATA CUCTE-
Ma IIOAHOV KOHQUAECHUMAABHOCTM B OTHOIIEHWM MEAMIMHCKUX AAHHBIX, CO-
ACPSKAIIUXCS B MEAMIMHCKON KapTe, 4 TAK)Ke COOOIIEHNMI O KOHKPETHBIX BU-
AAX PaHEHMI, B MESKAVHAPOAHOM IIpaBe He CYIJEeCTBYeT HOPMBI, KOTOpas 3a-
mpeTnAa GBI TOCYAAPCTBAM ITPUHUMATD 3aKOHOAATEABHBIC AKTHI, O0SI3bIBAIOINE
IIPEAOCTABAITD MHGOPMALMIO, B TOM YMUCAC, HAIpumep, 00 MHOPEKLMOHHBIX
3aboaeBanmsx. HeckoApKO TOCyAapCTB MMEHHO TAaK M IOCTYIIMAMS.

53 Yves Sandoz, Christophe Swinarski, Bruno Zimmermann (eds.), Commentary on the
Additional Protocols, ICRC, Geneva, 1987, § 669. ITpumepom Takoii HOPMBI MOYKET TIO-
CAYKUTD 3alIpeleHue Bpadyam MPUHUMATD YIACTUE B IIPOBEACHUU MEAULUHCKUX TPOLe-
AYD, OCYIJECTBASIEMBIX HEPCOHAAOM, KOTODBIII OPUIMAABHO HE MMEET COOTBETCTBYIOIJEN
KBaAMPUKAYMM, HAIPUMEP, CTyAeHTamu-meankamn (cm. Kommenmapuit x Aonoamnu-
meavromy npomoxory I, § 4693).

54 Yves Sandoz, Christophe Swinarski, Bruno Zimmermann (eds.), Commentary on the
Additional Protocols, ICRC, Geneva, 1987, § 669.

55 Cm. mpaxruky Aarmn (Axrer Anraomarmaeckoit koudepenymn, t. XI, CDDH/I1/SR.39,
20 mapra 1975 r., c. 439, § 21; CDDH/II/SR.16, 10 ¢eppaas 1975 r., c. 152—153,
§ 63), Kybpr (ram >xe, CDDH/II/SR.16, 10 ¢espars 1975 r., c. 153, § 65), Huaep-
AanpoB (tam sxe, CDDH/II/SR.16, 10 ¢espaas 1975 r., c. 152, § 59), Hopserun
(tam ke, CDDH/II/SR.46, 4 ampeast 1975 r., c. 535, § 2) n Opangum (Tam ke,
CDDH/II/SR.16, 10 derpars 1975 ., c. 151, § 55).

56 Cm., narrpumep, Yugoslavia, YPA Military Manual (r. 11, ra. 7, § 266) u Philippines,
Executive Order 212 (Tam ke, § 276).
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Hopma 27. AyxoBHbII nepcoHaA, IPEAHA3HAYEHHBIN MCKAIOYUTEABHO
AASL BBITIOAHEHMSI AYXOBHBIX (PYHKIIMI, AOASKEH IIOAB30BATHCSI
YBaSKEHMEM W 3aIUUTOM IIPU AXOOBIX OOCTOSITEABCTBAX.
ITpuHapseskalgmne K HEMY AWMIJa YTPAYMBAIOT IIPABO HA 3AIUUTY,

€CAM COBEPILIAIOT, IIOMUMO CBOUX I'YMaHUTAPHBIX O0SI3aHHOCTEH,
AEVCTBMSI, HAIIPABA€HHBIE IIPOTUB HEIIPUSITEASL.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 7, paspea C.

Pesrome

ITpaxkTrKa TOCyAQPCTB YCTAHABAMBACT 3Ty HOPMY B KadeCTBE HOPMBI OOBIIHO-
TO MEXKAYHAPOAHOTO IIPAaBa, IPUMEHAEMONM BO BPEMs KAK MEKAYHAPOAHBIX,
TaK Y HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(AMKTOB.

Mexxdyrnapoonvie Goopyxénmvie kongaruxmor

O0s13aTeABCTBO YBASKATH M 3AIIUINATH AYXOBHBIN IIEPCOHAA BOCXOAUT K JKe-
HeBCcKOM KoHBeHUMM 1864 r.; 3aTem oHO 6b1a0 BociponsseacHo B JKenes-
cknx kouBeHimsx 1906 m 1929 rr.57 B macTosliymnii MOMEHT OHO 3aKper-
aero B Ilepsoit m Bropon JKenenckmx koupeHymsxs8. Cdepa aemcTsus
aToro obsizareapctsa Opiaa pacimpena B cratbe 15 AOTOAHUTEABHOTO TIPO-
ToKkoAa [: Temeps 3Ta HOpMa IPU AIOOBIX OBGCTOATEABCTBAX PACIIPOCTPAHSI-
eTCsI M Ha TPA’KAAHCKUIL AYXOBHBIN IIEPCOHAA B AOMOAHEHWME K BOCHHOMY
AVXOBHOMY IIEPCOHAAYY. DTO paclIMpeHue AEUCTBUSI HOPMBI ITOAYIMAO
IINPOKYIO IOAACPIKKY B IIPAKTUKE TOCYAAPCTB, B KOTOPOW OOBIYHO MAET
Pedb O AYXOBHOM IIEPCOHAAC M HE ITPOBOAMUTCS PASAUIMUE MESKAY BOCHHBIM
M IPA’KAAHCKMM AVXOBHBIM IePCOHAAOMS. OHO TakyKe MOAAEPIKMBAETCS
IIPAKTUKOM TOCYAAPCTB, KOTOPBIC HE SIBASIOTCSI MAW HE SIBASAMUCH HA MO-

57 JKemerckas xomBenumsa 1864 r., cratea 2; 1906 Geneva Convention, Article 9 (r. II,
ra. 7, § 288); 1929 Geneva Convention, Article 9 (tam sxe, § 289).

58 Tlepras JKenenckast kouseHms1, ctathst 24; Bropas JKeHepckas KoHBeHUMS, cTaThsa 36.

59 AomoanuTeApHbIN TPOTOKOA I, crarbs 15 (mpuHsTA HA OCHOBE KOHCEHCYCA).

60 Cm., Harrpumep, BoeHHbIE ycTaBbl 1 HacTapaeHns Apcrpasmn (T. 11, ra. 7, §§ 301—302),
Aprerrunnt (tam xe, § 300), Beabrun (ram sxe, § 303), Bernna (tam sxe, § 305),
Berrpun (ram sxe, § 314), Mcemarun (tam sxe, § 329), Mraamn (tam ke, § 318),
Kamepyna (tam ke, § 306), Kanaapr (tam sxe, § 307), Maaarackapa (ram sxe, § 321),
Hupepaanpos (tam ke, §§ 322—323), Casssapopa (tam ke, § 310), CIIA (ram ke,
§ 336), Toro (rtam ske, § 331), Opanuun (tam sxe, §§ 311—312), Xopsarun (Tam ke,
§ 308), LWeengapun (tam sxe, § 330) u FOAP (tam sxe, § 328); sakoHOAaTEABCTBO
I'pysun (tam ske, § 343), Wpaasamn (tam ske, § 344), Mcemasum (Tam ke,
§§ 351—352), Huxaparya (tam ke, § 346), Hopsernn (tam sxe, § 348), Iloabmm
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MEHT HAITUCAHWUSA AAHHOM paboThl yyacTHMKAMMU AOIOAHUTEABHOTO IIPOTO-
xoaa J6l.

Coraacro Craryry MesKAYHAPOAHOTO YTOAOBHOTO CYAQ, «YMBIIIACHHOE Ha-
HECeHME YAAPOB IIO ... IIEPCOHAAY, UCIIOAB3YIOLIEMY B COOTBETCTBUM C MEIKAY-
HAPOAHBIM ITPABOM OTAMYMTEABHBIE dMOAEMBI, ycTaHOBACHHbIE JKeHeBckmMmm
KOHBEHLVSIMI» , SIBASCTCSI BOCHHBIM ITPECTYIIACHMEM BO BPEMS MEKAYHAPOA-
HBIX BOOPY’KEHHBIX KOH(PAMKTOBSZ, DTO IIPECTYIACHWUE MMEET OTHOILICHWME K
AYXOBHOMY IIEPCOHAAY, IIOCKOABKY OH MMEET IIPaBO MCIOAB30BATH OTAUYUTEAD-
Hble 2MOAeMbl JKEHEBCKMX KOHBEHIIMNA.

MHorme BOeHHBIE YCTaBbI M HACTABACHMS TPeOYIOT yBaskaTh W 3aIUINATh
AVXOBHBIV IepcoHaA®3. HapyieHne 1ol HOPMBI SIBASIETCSI IIPECTYIIACHMEM B
3aKOHOAATEABCTBE MHOIMX rocypaperséd. Kpome Toro, ata HoOpma mOAKpernas-
eTCsl OPULIMAABHBIMM 3aSIBACHMSIMMOS,

Hemexxdynapodnwvie Boopyskénmvie KoHpAUKMbL

O06s13aTeABCTBO yBAXKATH M 3AIGUINATH AYXOBHBIN ITEPCOHAA 3aKPEIACHO B CTa-
The 9 AOIMOAHMTEABHOTO IpoTokoAa II, B OTHOIIEHMM KOTOPOH He OBIAO cae-

(tam ke, § 349), Caosernmnu (tam sxe, § 350), Tapxuxucrana (tam ske, § 353),
Xopsatun (tam ke, § 340), Deronun (tam ske, § 342) m FOrocaasun (ram sxe, § 354);
CM. TAKJKe IIPOEKTHI 3aKOHOB ApreHTnHbl (Tam ke, § 338), Huxaparya (tam ke, § 347)
n CaabBapopa (Tam ke, § 341), a rawke 3sassacamss CHIA (tam ke, § 361) n
[Orocaasun (tam ke, § 363).

61 Cm., Harrpumep, Boennble ycrasbl n Hactapaerns CLIA (tam ke, § 336) u Opanygun
(tam ke, § 311).

62 Craryr MYC, crarps 8(2) (b) (xxiv).

63 Cm., Harrpumep, BoeHHbIE ycTaBbl 1 HactasaeHust Apcrpaann (t. 11, ra. 7, §§ 301—302),
Aprenmunst (tam ke, § 300), Beasrun (tam ke, §§ 303—304), Bennna (tam ke,
§ 305), Beauxobpuranmu (tam sxe, §§ 332—333), Beurpum (ram sxe, § 314),
lepmarmn (tam ke, § 313), Uspamas (tam ske, § 317), Mupomesun (ram Ske,
§§ 315—316), Mcmanun (tam ske, § 329), Mraamn (tam ke, § 318), Kamepyna
(ram ke, § 306), Kanaapr (tam ke, § 307), Kenun (rtam ke, § 319), Maparackapa
(tam ke, § 321), Hurepun (ram sxe, §§ 326—327), Hupepaanpos (tam ke,
§§ 322—323), Huxaparya (tam sxe, § 325), CaavBapopa (ram sxe, § 310), CIIA
(ram ke, §§ 334—336), Toro (ram ke, § 331), Opanyun (ram ke, §§ 311—312),
Xopsatun (tam ke, § 308), Hsertuapun (tam ke, § 330), Dxsapopa (tam xe, § 309),
IOrocaasun (tam ke, § 337), FOAP (tam ske, § 328) n IOsxuoit Kopen (ram ske,
§ 320).

64 Cm., Harrpumep, 3aKOHOAATEABCTBO Barraasern (tam ske, § 339), Ipysun (tam ke, § 343),
Upnasgmn (tam ke, § 344), Vemarun (tam ke, §§ 351—352), Hukaparya (Tam ke,
§ 346), Hopsernn (tam sxe, § 348), Iloasum (tam ke, § 349), Caosermn (Tam ke,
§ 350), Tapsxmxmcrana (tam ke, § 353), Xopsatun (tam ke, § 340), Dcrormn (Tam ke,
§ 342) u FOrocaasun (tam sxe, § 354); cm. TaksKe IIPOEKTHI 3aKOHOB ApreHTHHBI (Tam Ke,
§ 338), Huxaparya (tam ke, § 347) n Caavapopa (tam ke, § 341).

65 Cm., marpumep, saseaeans CIIA (tam ke, § 361) u FOrocaasun (Tam sxe, § 363), a Taxske
OTPKEHHYIO B OTYETAX MPaKTUKY Mspamas (tam ke, § 358) m Pyampapr (tam ke, § 360).
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AQHO HMKAKMX OroBopok®. Kpome Toro, coraacuo Cratyry MeskayHApOAHOTO
YTOAOBHOTO CYAQ, «YMBIIIACHHOE HAHECEHNUE YAAPOB IIO ... IIEPCOHAAY, UCIIOAb-
3YIOIEMY B COOTBETCTBUM C MEKAYHAPOAHBIM ITPABOM OTAMIMUTEABHBIE dMOAe-
MBI, ITPEAYCMOTpEHHbIe JKEHeBCKMMM KOHBEHIMAMM», SIBASCTCS BOCHHBIM
IIPECTYIIACHUEM BO BPEMST HEMESKAVHAPOAHBIX BOOPYSKEHHBIX KOHPAMKTOBS.

3arguTa AYXOBHOTO II€PCOHAAA BKAIOYEHA B BOCHHBIC YCTABBI M HACTaBAC-
HMSI, KOTOPBIE IIPUMEHMUMBL MAW IIPUMEHSAUCH BO BPEeMsl HEMESKAYVHAPOAHBIX
BOOPY>KEHHBIX KOHPAMKTOBSS. HapyrreHne aToi HOPMBI BO Bpems AF0OOTO BO-
OPY>KEHHOTO KOHMAMKTA SBASICTCS ITIPECTYIIACHUEM I10 3aKOHOAATEABCTBY MHO-
skecTBa rocyAapeTs®®. CyIecTBYIOT U APYIME IIPUMEPBI IIPAKTUKY, TOATBEPIK-
AQIoIVe CYIJeCTBOBAHWUE ITOV HOPMBI MMEHHO BO BPEMSI HEMESKAYHAPOAHBIX
BOOPY’KEHHBIX KOHPAUKTOB7O.

MKKK' HecKoABKO pa3 IpM3bIBaA YBASKATh W 3aIMUINATH AYXOBHBIN IIEPCO-
Haa, Hapumep, B 1994 r. Bo Bpemst KoHpAMKTAa B AHroae’!,

OdnynaspHOV IPAKTUKHM, IIPOTUBOPEYALECl AAHHON HOPME, He ObIA0 ObHAPY-
SKEHO HM B OTHOIICHWU MEKAVHAPOAHBIX, HU B OTHOLIEHUW HEMEKAYHAPOA-
HBIX BOOPY>KEHHBIX KOH(AMKTOB.

Onpedeaerue 0yxoBrozo nepconara

TepMVlH «AYXOBHI)IIZ IIEPpCOHAA» O3HAYAECT IIEPCOHAA, KaK BOCHHI)ITZ, Tak "
TPQ}I{A&HCKVHZ, KOTOPI)IIZ 3aHAT MCKAIOYMTEABHO BBIIIOAHCHMEM CBOUX AYXOB-

Aormoannreapnsiit mporokoa I, crares 9 (rmpumsaTa Ha OCHOBE KOHCEHCYCA).

67 Craryr MYC, cratpa 8(2) (e) (ii).

68 Cm., Harrpumep, BoeHHble yerasbl U HactaaeHms Ascrpaann (1. 11, ta. 7, §§ 301—302),
Aprerrmusr (tam ke, § 300), Bermna (tam ke, § 305), Benurpun (tam sxe, § 314),
Tepmarmn (tam ke, § 313), Mrtanmn (tam sxe, § 318), Memanmn (tam ke, § 329),
Kamepyna (ram ske, § 306), Kamapsr (tam sxe, § 307), Kenmmn (ram sxe, § 319),
Maparackapa (tam ske, § 321), Hurepun (tam sxe, § 326), Hupepaanpos (tam sxe, § 322),
Hogo 3eaanpnn (tam ke, § 324), CansBasopa (tam ke, § 310), Toro (tam sxe, § 331),
Qpargun (tam ke, § 312), Xopeatun (tam sxe, § 308), Oxsasopa (ram ke, § 309),
[Orocaasmn (tam ke, § 337), FOAP (tam ke, § 328) m IOskuoit Kopen (tam sxe, § 320).
Cwm., Haripumep, 3aKOHOAATEABCTBO ['pysun (tam ke, § 343), Upnanann (tam ke, § 344),
Ucnanmn (tam ke, §§ 351—352), Hukaparya (tam sxe, § 346), Hopserun (tam ske,
§ 348), Toabum (tam ke, § 349), Caosernn (tam ke, § 350), Tapkuxucrana (tam ke,
§ 353), Xopsatun (tam sxe, § 340), Dcrommn (tam ke, § 342) u FOrocaasun (Tam ke,
§ 354); cm. Taoke 3akoHOAATEABCTBO MTasum (tam ske, § 345), nmpumeneHue KOTOporo He
VCKAIOYEHO BO BPEMsI HEMEKAYHAPOAHOIO BOOPYSKEHHOIO KOH(AMKTA, 1 HMPOEKTH 3aKOHOB
Aprermmast (tam ke, § 338), Huxaparya (tam sxe, § 347) u Casvapopa (tam ke, § 341).
Cm., mampumep, mpaxtuky [Orocaasmm (tam sxe, § 363) u orpaskénnyio B oruérax
npaxkTuky Pyasast (tam ke, § 360).

Cm. ICRC, Memorandum on Respect for International Humanitarian Law in Angola
(Tam ke, § 373).

69

70

71
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HBIX QYHKIMI M IIPUAAH ITOCTOSHHO MAW BPEMEHHO CTOPOHE B KOHPAMKTE, €€
MEAMUUHCKUM QOPMMPOBAHMUAM WMAM CAHUTAPHO-TPAHCIIOPTHBIM CPEACTBAM,
VAV OPTaHM3ALUN IPASKAAHCKOM OOOPOHBI. AaHHOE OITPeACACHNME OCHOBAHO Ha
cratbe 8(d) AonoarmrespHoro nporokosa 172, OHO HIMPOKO UCIIOAB3YETCS B
IIPAaKTUKE TOCYAApCTB’3. B orcyTcTBHME OmpepeAeHMS AYXOBHOIO IIEPCOHAAA B
AonoarnreapHom mporoxoae I MOSKHO MOHATH, YTO ITOT TEPMMUH IIPUMEHS-
€TCA B TOM JK€ CMBICAC M K HEMEKAVHAPOAHBIM BOOPYKEHHBIM KOHQAMUK-
Tam’4. HupepAaHABI 3a5BMAM, YTO «IYMAaHUTAPHBIE COBETHMKM» OTHOCATCH K
AYXOBHOMY IIepcoHaAy’s. Apyrme AMIa, BBIIOAHSIONIUE AYXOBHbIE QYHKIINUM,
TIOAB3YIOTCSl 3aIJUTOM KaK TPASKAAHCKME AMIA, €CAM HE IIPUHMMAIOT HeIo-
CPEACTBEHHOTO Y4acTWsl B BOEHHBIX AeMcTBMUAX. OAHAKO B KayecTBe IPasKAaH-
CKMX AMI] OHWM HE MOTYT ITOAB30BATBCS OTAMUUTEABHBIMI dIMOACMAMU.

VBarkenue x 0yxoBromy nepcoHary u ezo 3auuma

[TpakTnka rocyAapcTs B LIEAOM IOKA3BIBAET, YTO AYXOBHBIV IIEPCOHAA ITOAB3Y-
©TCSI TEMU K€ IPUBMUACTVAMM, YTO M IOCTOSHHBIN MEAUIMHCKUI TIEPCOHAATC,
CaeAOBaTEABHO, TOAKOBAHWME TEPMUHOB «YBASKEHME M 3AIJUTa» B OTHOILCHUNU
MEAMIIMHCKOTO TiepcoHasa (cm. kommeHtapmuii Kk Hopme 25) ormocmres
mutatis mutandis M K AYXOBHOMY IT€PCOHAAY.

Vmpama 0yxoBuvim nepcorarom npala na 3augumy

[To Tem 3Ke COOBPAsKEHMSIM TOAKOBAHUE UCKAIOUMTEABHOTO CAYYAs, B KOTOPOM
MEAMLMHCKIU [IEPCOHAA YTPAYMBAET [IPABO HA 3AIYUTY, €CAM IIPUHUMAET yda-
CTUE B ACVICTBUSX, HAIIPABACHHBIX IIPOTUB Hempusreas (MAM BpakAeOHBIX
aevictemsix) (cm. kommenTapuit K Hopme 25), otHocutes mutatis mutandis
M K AYXOBHOMY IepcoHaay. Kaxk u B caydae ¢ MEAMIIMHCKMUM IIEPCOHAAOM, 3a-

72 NomoaHMTEABHDIN TTPOTOKOA I, craTths 8(d).

73 Cm., nanpumep, npaxtuxy Ascrpasnn (tam ke, § 302), Mcnanun (tam ke, §§ 329 n
351), Uraaun (tam ke, § 318), Maparackapa (ram ke, § 321), Hukaparya (tam e,
§ 346), Toro (ram ke, § 331), Opanyun (ram xe, §§ 311—312), Xopsarun (ram xe,
§ 308) u IOAP (ram xe, § 328).

74 Cm. sagssaenne CIIA ma stor cuér (tam ke, § 296); cm. Tawoke Kommenmapuii x
Aonoanumervrnomy npomoxory Il, § 4662—4663 co ccharoil Ha OOCY>KACHMS Ha
Anmaomarnaeckont  koudeperumn  (Axror  Aurmaomarmueckoit  konpepenyun, 1. XI,
CDDH/I1/SR.31, 6 mapra 1975 1., c. 327—337).

75 Netherlands, Lower House of Parliament, Explanatory memorandum on the ratification
of the Additional Protocols (t. 11, ra. 7, § 294) and Miitary Manual (tam e, § 322).

76 Cm., nanpumep, mpaktuky Ascrpasnn (tam ke, § 302), Beabrnu (tam ke, § 303),
Beanxobpurammn (tam sxe, § 332), Berrpun (rtam sxe, § 314), Mspanas (ram ke,
§ 317), Vcmaamun (tam ke, § 329), Kenun (tam ke, § 319), Hupaepaanpor (tam ke,
§ 323), OxBapopa (tam ke, § 309), IOrocaasum (Tam ske, § 337), CILIA (Tam ke,
§ 361) n Orocaasun (ram ke, § 363).
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IJUTA IIPEAOCTABASICTCS. AULID AYXOBHOMY IIEPCOHAAY, BBIITOAHSIOIIEMY MCKAIO-
YUTEABHO AYXOBHBIE QYHKIIWMU.

Haxuuue y 0yxo6Hoz0 nepcoHara Aezk0z0 AUHHO20 OPYKUL

I'To Tem >ke cOOOpaskeHMSAM HMPUHIUII, COTAACHO KOTOPOMY MEAUITMHCKUI
[IEPCOHAA HE yTpaumMBaeT IIpaBa Ha 3aIguTy, OYAYIM BOOPYSKEHHBIM AET-
KUM AMYHBIM OPYKMUEM, M MOSKET MUCIIOAB30BATH ITO OPYIKMUE AAS CAMO-
OOOPOHBI MAW 3aIUTHI HAXOASIIWUXCS HA €ro IONEYCHWUNM PAHEHBIX, OOAb-
HBIX M HOTEpIeBLIMX Kopabaexpyimenue (cm. KommeHTapuit K Hopme
25), orHocuTes mutatis mutandis U K AYXOBHOMY IEPCOHAAY. DTO Ipsi-
mo mpusHaércs B Boernnom ycrase ['epmanmnm, xorst B HEM M orosapusa-
eTCs, YTO CBAIJEHHWUKM B HEMELKOW apmmum He HocaT opyskmsa’’. B Pyko-
BOACTBE IIO IIPaBY BOOPY>KEHHBIX KOHPAMKTOB BeAMKOOPUTAHUNM YCTAHOB-
ACHO, 9TO IIPUAAHHBIC BOOPYIKEHHBIM CHMAAM CBSIIJEHHMUKNM HE MOTYT OBITH
BOOPYsKeHbI’S, HuKkakmux APyIux moapoOHOCTEN B IpaKTHUKe OOHapy>KeHO
He OBIAO.

Hopma 28. Mepngmuackue GopmMupoBaHms, IpeAHA3HAICHHBIE
WCKAIOYUTEABHO AAS MEAMIIMHCKUX LJ€A€WH, AOASKHBI IIOAB30BATHCSI
YBaSKEHMEM W 3ALIUTOW IIPU AIOOBIX OOCTOSITEABCTBAX.

OHM yTpaumBarOT CBOE IIPABO HA 3ALWUTY, €CAM MUCIIOAB3YIOTCSA
IIOMMUMO UX TYMAHWUTAPHBIX PYHKIIUIA AAS COBEPIICHMS AEVUCTBHIA,
HAHOCAIUMUX yIgepb HeIpusITeAlo.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raara 7, paspea D.

Pesrome

ITpakTuKa TOCyAapCcTB YCTAHABAMBACT 3Ty HOPMY B KA4eCTBE HOPMBI OOBIYHO-
IO MEKAYHAPOAHOTO IIpaBa, IIPUMEHAEMONM BO BpPeMs KaK MESKAYHAPOAHBIX,
TaK ¥ HEMEKAYHAPOAHBIX BOOPYKEHHBIX KOHPAMKTOB.

Mexx0ynapodnvie Goopysxénmvie KoHpAuKmbL

DTa HOpMa BOCXOAMUT K 3aIJUTE TOCIMUTAACH M MECT, «TAe COOpaHbI OOAB-
HbIe M PaHEHBIe», 3aIIMCAHHON B ['aarckom moaoskeHmnn’®. OHa 3aKperseHa

77 Germany, Military Manual (tam sxe, § 313).
78 United Kingdom, LOAC Manual (tam sxe, § 333).
79 Taarckoe moaoskenme 1899 m 1907 rr., crarea 27.
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B Ilepsoit m Yersépron JKemesckmx xompeumaxsO. E€ cdepa aevicTama
6praa pacmmpeHa B AOIIOAHUTEABHOM IIPOTOKOAE [: Termeps ara HOpma mpn
AIODBIX OOCTOSITE@ABCTBAX PACIPOCTPAHSIIETCS M HA IPASKAAHCKUE MEAMUIIMH-
ckme pOPMMPOBAHMUSI B AOITOAHEHWME K BOCHHBIM MEAMIMHCKUM GOopMUPO-
BaHUAMS!. DTO pacimpeHue ACVCTBUS HOPMBI MOAYIMAO IIMPOKVIO IIOA-
AEPIKKY B IPAKTUKE TOCYAAPCTB, B KOTOPOV OOBIYHO MAET Pedb O MEAM-
UUHCKMX GOPMUPOBAHMUIX U HE IMPOBOAUTCSI PABAMINUE MESKAY BOCHHBIMM
1 rpaskAaHCKUMK  GopmupoBaHmsamus2, OHO TaksKe ITOAACPIKMBACTCS
IMPAKTUKON TOCYAAPCTB, KOTOPBIC HE SBASIOTCS MAW HE SIBASIAUCH HA MO-
MEHT HAIIMCAHWUSI AAHHOM PaboThl yIacTHUKAMMU AOIOAHUTEABHOTO IIPOTO-
KoAa 183,

Coraacao Craryry MesKAYHAPOAHOTO YTOAOBHOTO CYAA, YMBIIIACHHOE Ha-
HECEHME YAAPOB II0 «TOCIMUTAASIM M MECTAM COCPEAOTOYCHMsT GOABHBIX M pa-
HEHBIX, ITPU YCAOBMM, YTO OHWM HE SIBASIIOTCSI BOCHHBIMHU LEASIMI», U IO «Me-
AVMLVHCKUM VIPESKACHWUSM ..., MCIIOAB3YIOIJMM B COOTBETCTBUM C MESKAYHA-
POAHBIM IIPABOM OTAMUMUTEABHBIE 3MOAEMBI, yCTaHOBACHHBIC JKEeHEBCKMMM
KOHBEHIMSIMI» , SIBASCTCSI BOCHHBIM ITPECTYIIACHMEM BO BPEMS MEKAVHAPOA-
HBIX BOOPY’KEHHBIX KOH(PAUKTOBS,

80 Tleppas >Kenepckas xomperums, crathst 19; Yersépras Kenepckas konpeHums, cratbs 18.

81 AomoaHmTeapHBI TPOTOKOA 1, cTaths 12 (IpuHATa Ha OCHOBE KOHCEHCYCA).

82 Cm., Halpumep, BOeHHbIE yeTaBbl 1 HacTaBaeHms Beabrun (1. 11, ta. 7, § 396), Bypxuna-®aco
(tam ke, § 400), Bemrpum (tam sxe, § 416), Tepmanmm (tam ske, §§ 414—415),
Aommankanckoit Pecrrybanxm (tam ke, § 409), Mspanas (tam ke, § 417), Mraaun
(ramske, § 419), Kamepyna (tam sxe, § 401), Kamapsr (tam sxe, § 403), Koaymbun
(tam ke, §§ 404—405), Aupana (tam sxe, § 424), Hurepun (tam ke, § 434), Huaepaanaon
(tam ke, §§ 428—429), Poccun (Pyxosoactso 1990 r., § SGx) u § 14), Pymbimn (r. 11,
a. 7, § 435), Cenerasa (tam ke, §§ 437—438), CLLIA (tam ke, §§ 448—451) n Oxpasopa
(tam ke, § 410); sakonopareasctBo Apcrpasnn (Tam ske, § 456), Asepbaiipkana (tam ke,
§ 457), Beamxobpurammn (tam ke, § 498), Bemecyaant (tam ke, § 501), I'saremannt
(tam ke, § 475), lepmarmm (tam sxe, § 474), I'pysun (tam ke, § 473), AOMUMHMKAHCKOM
Pecrrybanxm (tam ske, § 468), Mpaxa (tam sxe, § 476), Menmannn (tam ske, § 493), Kanaapr
(ram ke, § 461), Koaymbun (rtam ke, § 464), Konro (tam ke, § 465), Kybsr (Tam e,
§467), Mekeuxn (ram sxe, § 480), Hupepaanpos (tam ke, §§ 481—482), Huxaparya
(ramske, § 484), Hopoit 3eraramn (tam sxe, § 483), Ilepy (tam sxe, § 487), IToasm
(ramske, § 489), INopryraamn (tam sxe, § 490), Pymsmmm (tam sxe, § 491), CaasBasopa
(tam ke, § 469), Tapxkukucrana (tam ke, § 495), Vipaunsr (tam sxe, § 497), Vpyrsas
(tam ke, § 500), Oranmmmn (tam ke, § 488), Ynan (tam ke, § 462), Deronmn (tam xe,
§ 471) n Oduormn (tam ke, § 472); cm. TaKoKe IIPOEKTHI 3aKOHOB ApreHTHHBI (Tam Ke,
§454), Bypyuan (tam ke, § 460), Hukaparya (tam ke, § 485), Casbsapopa (tam ke,
§470), Tpurmpasa n Tobaro (tam ke, § 496) u saspaerms Aprenrmnpr (Tam ke, § 505),
Benrpun (tam ke, § 515), Benecyaast (tam ke, § 530), Ermnra (tam ke, § 511), Vpaxa
(ram ske, § 517), Kanaapt (tam sxe, § 506), Kuras (tam sxe, §§ 507—508), CLLIA (tam >xe,
§ 529), Ounaspamm (tam sxe, § 512) n Oparygun (tam ke, § 513).

83 Cm., Harrpumep, npakTuky Beankobpuranmun (tam ke, §§ 445 n 524), Kernn (Tam ke,
§ 421), CLIA (rtam xe, § 527) u Opangun (tam ke, § 412).

84 Craryr MYC, crarpa 8(2) (b) (ix).
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Ora HOpMa COACPIKUTCA BO MHOIMX BOCHHBIX yCTaBax M HACTABACHMSIXSS,

B Pykosoactse o MITI IlIBeymn 3amgmnra MeAMIMHCKIMX GOPMIUPOBAHMI, YC-
TAHOBAEHHAsSI B cTaThe 12 AOIMOAHMTEABHOTO IIPOTOKOAA I, ompepeastercst kax
KOAMPUKALMA YK€ CYLJECTBOBABILIEV HOPMBI OOBIYHOTO MEKAYHAPOAHOTO
mmpasast. Hapyirenne aToil HOPMBI ABASIETCS IPECTYIACHWMEM IIO 3aKOHOAA-
TEABCTBY MHOIMX rocyAapcTs8?. CCBIAKM HA 3Ty HOPMY COACPSKATCS B OPuLIM-
AABHBIX 3aSIBACHMUAXSS,

85

86
87

88

CM., Hartpumep, BoeHHbIe yeTasbl 1 Hactasaenus Ascrpaann (r. 11, ra. 7, §§ 394—395),
Aprerrunsr  (tam ke, §§ 392—393), Beasrun (ram sxe, §§ 396—397), Bennna
(tam ke, § 398), Bocamn n Tepyerosuunr (tam xe, § 399), Bypxuna-®aco (Tam ke,
§400), Beanxobpuraumm (ram sxe, §§ 444—445), Beurpun (ram sxe, § 416),
lepmarun (tam ke, §§ 414—415), Aomunmkanckoit Pecrybankn (tam ke, § 409),
Mspanas (tam ke, §§ 417—418), Memanun (tam ke, § 440), Mraamn (Tam ke,
§§ 419—420), Kamepyna (tam ke, § 401), Kanmapasr (tam ske, §§ 402—403), Kenun
(tam ke, § 421), Koaymbun (Tam ke, §§ 404—405), Konro (tam ke, § 406), Ausana
(ram ke, §§ 423—424), Maparackapa (ram sxe, § 425), Maan (ram ke, § 426),
Mapokxko (ram sxe, § 427), Hurepun (ram sxe, § 432—434), Hupepaanaos (ram ke,
§§ 428—429), Huxaparya (tam >xe, § 431), Hopon 3eranpaun (tam sxe, § 430), Poccun
(Pykosopctso 1990 1., § 5(Gx) u § 14), Pymbmun (r. II, ra. 7, § 435), Cenerana
(tam ke, §§ 437—438), CHIA (tam ske, §§ 446—451), Toro (tam ske, § 443),
Oparynn (tam ke, §§ 411—413), Xopsarun (ram sxe, §§ 407—408), Iseitgapun
(tam ske, § 442), Ulseunn (Tam ke, § 441), Oxsasopa (tam ke, § 410), IOrocaasun
(tam xe, § 452), FOAP (ram ke, § 439) n IOsxmnoit Kopen (tam sxe, § 422).
Sweden, THL Manual (tam ke, § 441).

CM., Hanpumep, BOeHHbBIE ycTaBbl M HacTaaeHus Ascrpaamn (tam ke, §§ 455—456),
Asepbariykana (tam ke, § 457), Aprentnaer (tam ke, § 453), Banraasenr (Tam ke,
§ 458), Bocamn u Tepyerosunst (tam ke, § 459), Beankobpuranun (tam xe, § 498),
Benecyaast (tam sxe, § 501), ['satemansr (tam ke, § 475), lepmarmn (tam ke, § 474),
I'pysun (tam sxe, § 473), Aommamkanckon Pecrry6amxnu (tam ke, § 468), Mpaxa
(tam ke, § 476), Upnasamn (tam ke, § 477), Menanmun (tam ke, § 493), Mraaun
(ram ke, § 478), Kanapst (tam ke, § 461), Kuras (ram sxe, § 463), Koaymbun
(tam ke, § 464), Konro (Tam ke, § 465), Kybor (tam sxe, § 467), Aursot (tam ke,
§479), Mexeuxn (tam ke, § 480), Huaeparanaos (ram sxe, §§ 481—482), Huxaparya
(ram sxe, § 484), Hosoit 3eaanpnn (tam sxe, § 483), Hopeernn (tam ke, § 486), Ilepy
(Tam e, § 487), IMoasum (tam ke, § 489), ITopryraamn (tam ke, § 490), Pymbramnn
(ram ke, § 491), CaasBapopa (ram sxe, § 469), Croserun (ram sxe, § 492), CILIA
(tam ke, § 499), Tapxukucrana (ram ske, § 495), Vipanust (tam sxe, § 497),
Vpyreas (tam ke, § 500), Ouannmmn (tam ke, § 488), Xopsatun (tam e, § 466),
Ynan (ram ske, § 462), lsegun (tam sxe, § 494), Ocronmn (tam ke, § 471),
Dduormn (tam ke, § 472), FOrocaasun (tam ke, § 502); cM. TaKKe MTPOEKTHI 3aKOHOB
Aprenunst (tam ke, § 454), Bypynan (tam ke, § 460), Hukaparya (tam sxe, § 4853),
CaabBapopa (ram ke, § 470), Tpurnpapa n Tobaro (ram ke, § 496).

Cwm., Harrpumep, sassaeHmst Aprertnsst (tam ke, § 505), Berrpun (tam ke, § 515),
Benecyaant (tam ke, § 530), Erunra (tam ke, §§ 510—511), Mpaxa (ram ke, § 517),
Kanaapr (tam ke, § 506), Kuras (tam ke, §§ 507—508), Hopserun (ram sxe, § 521),
Pyanpapr (tam ke, § 522), Cayposexoit Apasum (tam ke, § 523), CIIA (tam ke,
§§ 525—529), Ounasapaun (tam sxe, § 512), Opanygun (tam sxe, § 513), a rtaxcke
OTPasKEHHYIO B OTYETAX IPakTuKy Mapamas (tam ke, § 518).
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Hemexcdynapouvie Boopyxénrvie KOHDAUKMODL

Ora HOpMa ToApasymeBaeTcs B obujeit cratbe 3 JKeHeBCKMX KOHBEHLMI, KOTO-
past Tpebyer, yTOOBI PaHEHBIX M OOABHBIX ITOAOMPAAM 1 OKA3BIBAAM MM ITOMOIIb,
IIOCKOABKY 3aIUTd MEAULMHCKUX (POPMUPOBAHMI SIBASICTCS AOIOAHMTEABHOM
dopmoit 3aIgUTEI, ITPEAOCTABASIEMOV C TEM, YTODBI ObECIIeYnTh MOAYICHUE Pa-
HEHBIMIM 1 GOABHBIMI MeAUIMHCKOM romorm®®. Hopma, kacarorrasicst Toro, 9ro
MEAMIJMHCKHE POPMUPOBAHMS BCETAA AOASKHBI ITOAB30BATHCS YBASKEHMUEM U 3a-
IJUTOM M HE AOAYKHBI CTAHOBUTBCSI OOBEKTOM HAIIAACHWIL, B IIPSIMONL pOpME CO-
Aepxurcst B AoroanntessHoM 1rpotokoae I19%0. Kpome Ttoro, coraacno Craryry
MesKAYHAPOAHOTO YTOAOBHOTO CYAQ, VMBIIIACHHOE HAHECCHME YAAPOB IO «IOC-
IUTAASIM U MECTAM COCPEAOTOUCHMST GOABHBIX 1 PAHEHbIX, ITPU JCAOBMUM, UTO
OHWM HE SIBASIIOTCS BOCHHBIMM LCASIMI», M 10 «MEAULMHCKUM VIPESKACHVASIM,
VICITOAB3VIOIIVM B COOTBETCTBUM C MEKAYHAPOAHBIM IIPABOM OTAWYMUTEABHbIC
5MOAEMBI, TIpeAycMOTpeHHbIe JKEHeBCKMMM KOHBEHLMSIMIY , SIBASICTCST BOCHHBIM
IIPECTYIIACHUEM BO BPEMSI HEMEKAYHAPOAHBIX BOOPY’KEHHBIX KOHPAMKTOR'!.
DTa HOpMA TaK)KE COACPKUTCI B APYIMX AOKYMEHTAX, OTHOCSINWUXCS M K He-
MESKAVHAPOAHBIM BOOPYKEHHBIM KOHPAUKTAMIZ,

3armuTa MEAMIMHCKMX GOPMUPOBAHMIA BKAIOYCHA B BOCHHBIC YCTABHI U Ha-
CTaBACHWSI, KOTOPBIC ITPUMEHMUMBI MAM IIPUMEHSIAUCH BO BPEMs HEMESKAYHA-
POAHBIX BOOPY’KEHHBIX KOHPAMKTOB’S. HapyieHne 3Toil HOpMBI BO Bpems
AFOOOTO BOOPY)KEHHOTO KOH(PAMKTA SIBASIETCS IIPECTYIIACHMEM IO 3AKOHOAA-
TEABCTBY MHO>XKECTBa rocyaapers’#. Kpome Toro, sta HOpma MOAKpPEIIACHA Psi-

89 Takoe OODBSCHEHUE BHIABUIAETCSI, HALIPUMED, B BOSHHDIX YCTAaBaX M HACTABACHUAX Beabrmn
(tam ke, § 397), Uspanas (ram ke, § 418), Koaymbun (ram sxe, § 404) n Huxaparya
(Tam ke, § 431).

90 Aomoanmteapuniii mporokoa 11, cratpa 11(1) (mpumusara Ha ocHoBe KOHCeHcyca).

91 Craryr MYC, crarpa 8(2) (e) (i) n (iv).

92 Cm., Hampumep, Agreement on the Application of IHL between the Parties to the
Conflict in Bosnia and Herzegovina (t. II, ra. 7, § 389).

93 Cm., Hampumep, BOGHHBIE YCTaBbl M HacTasaeHMst Apcrpaamn (tam ke, §§ 394—395),
Aprertunst (tam ke, § 393), Bernna (Tam ke, § 398), Bocuun u Iepuerosmust (Tam
ke, § 399), Berrpun (tam ke, § 416), Tepmarmm (tam ke, §§ 414—415), Mcnanun
(tam ke, § 440), Mraamn (Tam ke, §§ 419—420), Kanapsr (tam ke, §§ 402—403),
Kenmn (ram sxe, § 421), Koaymbum (ram sxe, §§ 404—405), Amsana (tam >Ke,
§§ 423—424), Maparackapa (tam ke, § 425), Hurepun (tam sxe, §§ 432—433),
Hupepaanpos (tam ske, § 428), Hopoit 3eaanpamn (tam ke, § 430), Poccun
(Pyxopoacteo 1990 1., § 5(k) n § 14), Cenerana (1. 11, ra. 7, § 438), Toro (Tam sxe,
§ 443), Xopsatun (tam ke, §§ 407—408), Dxsapopa (ram ke, § 410), FOrocaasun
(Tam ke, § 452), TOAP (tam sxe, § 439) u IOsxnoi Kopen (tam sxe, § 422).

94 Cm., Hampmumep, 3akoHOAATeAbcTBO Apcrpasmn (Tam ke, § 456), Asepbaipskana
(tam ke, § 457), Bocamn u Tepyerosuusr (tam ke, § 459), Beanxobpuranmum (Tam ke,
§ 498), Benecyaant (tam sxe, § 501), Fepmarun (tam ke, § 474), Ipysun (tam ke,
§473), Upnaspamn (tam ke, § 477), Venanun (tam ke, § 493), Kanaasr (tam ske,
§ 461), Koaymbun (Ttam xe, § 464), Konro (tam ke, § 465), Anteer (tam ke, § 479),
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AOM OQUIIMAABHBIX 3asBACHWUI, CACAAHHBIX B CHUTYALMSIX HEMEKAYHAPOAHOTO
BOOPYKEHHOTO KOHQAUKTAS.

OdnymaspHOM TPAKTUKM, TPOTUBOPEYAIEeil AAHHOV HOpMe, He ObIA0 ObHa-
PY’KEHO HUM B OTHOILICHUM MEKAYHAPOAHBIX, HM B OTHOIICHWUM HEMEKAYHA-
POAHBIX BOOPY’KEHHBIX KOHQAMKTOB. HamaseHns Ha meamnnmucKmue Gopmm-
POBaHMST OOBIMHO OCYIKAAIOTCS TocyaapcTBamn®s. OHM TAKIKE OCY’KAAAUCH U
OCYSKAQIOTCSI MEJKAYHAPOAHBIMIU OPTAHM3ALMSIMM, HAIIPUMED, BO BPEMST KOH-
dankroB B Adranmcrane, Bypyuan, Brername, Kammyuun, Kopee, Pyanae,
CaabBapope, Comaan m OpmBuiert FOrocaasmm, BO Bpemsi MpaHO-MPAKCKOM
BOVHEI 1 BOMHBI Ha bamskaem Bocroke?”. MKKK mpussIBaeT CTOPOHBI B MEJK-
AVHAPOAHBIX W HEMEKAVHAPOAHBIX BOOPY>KEHHBIX KOHQAMUKTAX CODAIOAATDH

3Ty HOpMY’S.

Onpedeaerue meduyumnckux Qopmupolbaruil

Tepmun «mepmnpnuckne GOPMMUPOBAHMA» O3HAYACT VUPEIKACHUI W APYIHE
dopmmpoBaHNs, KaK BOGHHBIE, TaK M TPASKAAHCKUE, CO3AQHHBIE AAST MEAMIIMH-
ckmx geaeid. OHM MOTYT OBITH CTALIMOHAPHBIMIU MAM MOABVUSKHBIMM, IIOCTOSH-
HBIMWM VAW BPEMEHHBIMU. TEepMMH OTHOCHTCA, HAIIPUMEP, K TOCIUTAAIM WU

Hupepaanpos (tam ske, § 482), Hwukaparya (tam ske, § 484), Hoson 3esanpnn
(ram ke, § 483), Hopeernn (tam ke, § 486), [Toasmun (ram sxe, § 489), INopryraamn
(tam ke, § 490), Caosenmn (tam sxe, § 492), Tapxuxucrana (tam ke, § 495),
Xopsatun (rtam ke, § 466), Ilsegun (Tam sxe, § 494), Dcrormn (tam ke, § 471),
D¢normmn  (ram ke, § 472) wn IFOrocaasum (tam ke, § 502); cm. Tacke
3aKOHOAATeABCTBO AprenTuunl (tam ke, § 453), I'satemannt (tam sxe, § 475), Mrasun
(Tam ke, § 478), Kybor (tam ke, § 467), Ilepy (tam ke, § 487), Pymbrann (tam ke,
§ 491) u Vpyreaa (tam ke, § 500), mpumeHeHMe KOTOPOTO HE MCKAIOYEHO BO BPEMS
HEMESKAYHAPOAHOTO  BOOPYKEHHOTO KOH(PAMKTA, W IPOEKTHl 3aKOHOB APreHTHHBI
(tam ke, § 454), Bypynan (tam ke, § 460), Hukaparya (tam sxe, § 485), Caapsapopa
(tam ke, § 470), Tpunnpapsa n Tobaro (tam xe, § 496).

95 Cm., Harrpumep, 3assaenust Aprentunst (tam ke, § 503), Benrpum (tam sxe, § 515),
Benecyaant (tam sxe, § 530), Kamaapt (tam ke, § 506), Pyanapt (tam sxe, § 522),
Ounasaann (tam ke, § 512) n Opangun (tam ke, § 513).

96 Cm., Harrpumep, 3assaeHnst Apremrunst (tam ke, § 505), Benrpun (tam ke, § 515),
Benecyaast (tam sxe, § 530), Erunrra (tam ke, § 510), Vipaka (tam ke, § 517), Mpana
(tam ke, § 516), Kanaapt (tam sxe, § 506), Kuras (tam sxe, §§ 507—508), Hopsernn
(tam ke, § 521), Pyanabr (tam sxe, § 522), Caypopckoit Apasun (tam xe, § 523),
CHIA (ram ke, § 525), Ounasaamn (tam ke, § 512) u Opangun (tam ke, § 513).

97 Cm. Pesoatoymmn Cosera Besomacmocrn OOH 467, 21 ampeas 1980 r., § 3, 771,
13 aprycra 1992 1., npeambyaa u §§ 2 u 3, u 794, 3 aexabps 1992, npeambyra u § 5;
Pesoaroumn T'erepaasuont Accambaen OOH 39/119, 14 aexabps 1984 r., § 9, 40/139,
13 pexabps 1985 r., § 3, u 41/157, 4 aexabpsa 1986 1., § 4; UN Commission on
Human Rights, Res. 1983/5, 15 February 1983, § 2, 1987/51, 11 March 1987, § 5,
1992/8-1/1, 14 August 1992, preamble.

98 Cm. mpaxtuxy MKKK (r. I, ra. 7, §§ 554—1556, 559—564 n 566—573).
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APYIMM IOAOGHBIM YUPESKACHMSM, LUEHTPAM IIEPEAUBAHNUS KPOBM, JEHTPAM U
MHCTUTYTaM IPOPUAAKTUICCKOT MEAMIIMHBI, CKAZAAM MEAUIJUHCKOTO MMYIIe-
CTBA U MEAMKO-PapMALIeBTUICCKMUM CKAAAAM TAKUX POPMMUPOBAHNUIA.

D10 omnpeaeacHme, ocHoanHoe Ha crarbe 19 [lepsoit JKeHeBckoil KOHBEH-
yun m crarbe 18 Yersépron JKeHeBcKOM KOHBEHIMM, 3AKPEIACHO B crathe S(e)
AomoarnTeasHoro mporokoaa [99. OHO HIMPOKO MCIIOAB3YETCS B IIPAKTHUKE TOCY-
AapcTsl®. B oTcyTCTBME OIPEACACHWST MEAMUMHCKUX dopmmpoBaHmii B Aormoa-
HUTEABHOM IPOTOKOAE 1] MOYKHO IOHSITB, 9TO 3TOT TEPMMUH IPUMEHSIETCSI B TOM
K€ CMBICAE M K HEMEKAVHAPOAHBIM BOOPY’KEHHBIM KOHPAMKTAMIOL,

XOTsI BO MHOTMX CAYYaSIX HA IIPAKTUKE He TPeOyeTcs MPsMO, 9TOOBI MEAN-
UUHCKUE GOPMUPOBAHMST OBIAY ITPU3HAHBI Y YIIOAHOMOYEHDBI CTOPOHOM B KOH-
pAMKTE, MHOTAA YIIOMUHAIOTCS TOAOYKEHNMST AOIIOAHUTEABHOTO IIPOTOKOAA [102
uAM Tpebyercs, 9TOOBI OHM ObIAM YIIOAHOMOYEHBI KaKMM-AMOO MHBIM OOpa-
30mM103, CACAOBATEABHO, CACAYET CYMUTATH, YTO HEYIIOAHOMOYECHHBIE MEAMLIMH-
ckme GOPMUPOBAHASI TIOAB3YIOTCSI 3AIUTON B COOTBETCTBUM C HOPMAMMU 3aILN-
THI TPASKAQHCKMUX OOBEKTOB (CM. TAQBY 2), HO HE MMEIOT IIPaBa UCIIOAB3OBATH
OTAMYUTEABHBIE IMOACMBL.

VIOAOBHBIE KOAEKCBHI 9aCTO TPeOYIOT, 4TOOBI MEAMIJUMHCKHUE YIPESKACHVL
Ob1AM HapAesKaIgUM OOpasomM OOO3HAYEHBI OTAMUUTEABHBIMMU 3MOAeMammlod,
OAHAKO, YIUTBIBASI IIPUHIINII, COTAACHO KOTOPOMY CPEACTBA ODO3HAYCHWMs Ca-
MH TIO cebe He IPUAAIOT OOBEKTY CTATYC ITOKPOBUTEABCTBYEMOTO, a AMIIb 00-
ACTYAIOT OITO3HABAHME, HTO MMEET 3HAYCHME AVIID C TOUKM 3PCHMUS YTOAOBHOW
OTBETCTBEHHOCTM B CAydae HAIAACHWMSI HA MEAMLMHCKOe (OpMMpoBaHme
(em. kommenTapuit Kk Hopme 30).

99 AoroaHuTeAbHDIN TPOTOKOA I, craths 8(e) (mpmHsATa Ha OCHOBE KOHCEHCYCA).

100 Cm., nanrpumep, npaxtuxy Ascrpasun (r. II, ra. 7, § 395), Mcnanun (tam ke, § 440),
Kanappr (tam ke, § 402), Kenun (tam ke, § 421), Hosoit 3esanamnn (Tam ske, § 430),
Pymoramn (tam ke, § 491), CIOA (tam ke, § 383) u FOAP (ram ke, § 439).

101Cm. saseaerne CIA Ha ator cuér (Tam ke, § 383); cm. tawke Kommenmapuii x
Aonoanumervromy npomoxoay I, § 4711—4712.

102Cratpss 12(2) AomoanureapnHoro mporoxkosa 1 tpebyer, uTo6b MeAMUMHCKME
dopmupoBanust GHIAM «IPU3HAHBI 1 YIIOAHOMOYEHB! KOMIIETEHTHBIMM BAACTSIMI OAHOM 113
CTOPOH, HAXOAAIUXCS B KOHQPAMKTE», WMAM 9TOOBI OHM OBIAM «YIIOAHOMOYEHBI B
cooTBeTcTBUIM» €O cTaTheit 9(2) AomoarnTespHOro mMporokoaa I man crarséin 27 Tlepson
JKeHeBcKoW KOHBEHLMM, T.€. VIOAHOMOYCHBI HEWUTPAABHBIM MAM APYIUM TOCYAQPCTBOM,
He SIBASIIOIJUMCST CTOPOHOT B KOH(AMKTE, OOIJECTBOM MOMOIGHU TAKOTO TOCYAAPCTBA MAM
GecITprUCTPaCcTHOM MEKAYHAPOAHON TYMAHUTAPHOV OpPraHM3aLuert.

103 Cm., manpumep, npaktuxy Mpaanamn (r. 11, ra. 7, § 477), Hurepun (tam xe, § 433),
Hopeermn (Tam sxe, § 486), CLIA (tam xe, § 527), Opangun (tam sxe, § 413) n
MIegmn (Tam ke, § 441).

104Cm., nampumep, 3akoHOpAATEABCTBO Asepbaiipsxkana (tam ke, § 457), Aprentumns
(tam ke, § 453), Tepmanun (tam ke, § 474), Aomunuxanckoii Pecrrybankn (tam ke,
§ 468), Koaymbun (ram sxe, § 464), Ilepy (tam sxe, § 487), Pymeiaun (ram ke,
§491) n UYnan (tam ke, § 462); cM. TakKe IPOEKTHI 3aKOHOB ApreHTHHBI (Tam JKe,
§ 454) u Huxaparya (tam xe, § 485).
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VBaxxenue x meduyunckum popmupobanuam u ux sauuma

B mpaxTmke rocyAapcTB MOYKHO HAMTHU CACAVIOIIME YTOYHEHWMS 3HAYCHUS TEp-
MVHOB «yBaskeHMe» 1 «3amgnurta». COrAacHO BOGHHBIM yCTaBaM W HACTABACHW-
am [epmannn, TEPMUHBI «YBaSKEHME» M «3aIJUTA» O3HAYAIOT, YTO MEAMIMH-
ckre GOPMMUPOBAHMS HE AOASKHBI ITOABEPraThCs HAITAACHMIO M 9TO MX paboTre
Heab3s mperritcrsosaTsl0S, B OcnoBHom Boennom yerase Llseriapmm copep-
SKUTCSL TAKOE K€ TOAKOBAHME M IIPEAYCMATPUBAETCS, YTO « [MEAMLIMHCKME
$OpMIUPOBAHNAS] He AOAYKHBI ITOABEPIATHCSI HAMAACHWMIO, MM HEAB3ST IIPUUIM-
HSITh KaKoW ObI TO Hu OBIAO Bpea, MX paboTe HEAB3sI MEIIATh, AAYKE €CAU B
AAHHDIVI MOMEHT B HWUX OTCYTCTBYIOT PaHeHble 1 boapHbIe» 106, B PykoBoacTse
AASI KOMAHAOBAaHMA BOEHHO-BO3AYIIHBIX cma CIIIA Taxoke yKasaHO, 94TO MEAU-
UUHCKME GOPMUPOBAHMS «HE AOAKHBI TIOABEPIAThCS IIPEAYMBIIIACHHOMY Ha-
MAACHMIO MAW OOCTpeAy, MM He cAeayeT Oe3 HeOOXOAMMOCTI MEIIATh B BBIITOA-
HEHUU UX MEAMUMHCKUX QYHKIMi» 107,

B BoennsIx ycraBax M HacraBaeHWsIX benmua, Hurepmn, Cenerasa n Toro
TOBOPUTCS, YTO MEAULMHCKIME GOPMUPOBAHM AOASKHBI OBITh HEIIPUKOCHOBEH-
HBI, BOOPY’KEHHBIM AMIJAM 3aIIPEIJEH BXOA B HUX, HO MX COACPIKMMOE U pe-
AABHOE WCIIOAB30BAHME MOTYT KOHTPOAMPOBATLCSA IIYTEM OCMOTPOBLOS,

[Tepsas n Yersépras Kenesckme KOHBeHUMM U AOIMOAHUTEABHBIN IIPOTO-
koA | Tpebyror, 4TO0BI, HACKOABKO 3TO BO3MOYKHO, MEAMLMHCKIME GOPMIUPOBA-
HMA PACIOAAraAVCh BAAAM OT BOEHHBIX OOBEeKTOBIYY., DTO TpeboBaHMe MOBTO-
PsIETCsl BO MHOIMX BOEHHBIX ycrasax W HacraBaeHmsix!10. Crares 12(4) Ao-
MOAHWUTEABHOIO IIPOTOKOAA | TaroKe MOpeAyCMATPMBACT, UYTO MEAMIIMHCKHUE
bOpMMPOBaHMA HM MPU KAaKUX OOCTOATEABCTBAX HE AOASKHBI MUCITOAB30BATBCS
AASL TIOIIBITKW IIPUKPBITH BOCHHBIE OOBEKTHI OT HamaseHuslll. Dt1o tpebosa-
Hue B mpsamont dopme mopsepskasn Hupepaauasr m Coeamnuénnsie 1llTaTs!
Amepurn B cBoent mpaktmkell2. Hekoropsie BOCHHBIE YCTABBI M HACTABACHMS
IIPEAYCMATPUBAIOT, UTO MEAMLMHCKUE (POPMMUPOBAHMSI HE MOTYT WCIIOAB3O-

105Cm. poenHsle ycTapbl 1 HactapaeHust Tepmanun (tam ke, §§ 414—415).

106 Switzerland, Basic Military Manual (tam sxe, § 442).

107 United States, Air Force Commander’s Handbook (tam sxe, § 448).

108 Cm. BoeHHBIE ycTaBbl M HacTaBaeHms Bemmna (Ttam ke, § 398), Hurepum (tam sxe,
§ 433), Cenerasa (ram ke, § 438) n Toro (ram ke, § 443).
109 [Teppas >Kenesckas xouseHyms, cratbs 19; Yersépras JKenepckas KOHBEHLMS, CTATbs
18; Aomoarmreapnsiit mporokoa I, crares 12(4) (mpmrsTa Ha OCHOBE KOHCEHCYCA).
H0Cpm., nampumep, BoeHHble ycTasbl W HactasaeHms Apremrmmnt (1. II, ta. 7, § 392),
Beanxobpurarmn (tam ke, § 444), Tepmanun (tam ke, §§ 414—415), Kanapn
(tam ke, § 403), Hurepun (tam ke, § 434), Hupepaanpos (tam ke, § 428), Poccun
(Pyxosoacteo 1990 1., § SGk) u § 14), CIUHA (r. II, ta. 7, §§ 446 n 451), Ulsetigapun
(tam ke, § 442), Dxpapopa (tam ke, § 410) n FOrocaasun (tam sxe, § 452).

11 AonoarnTeapnnrii mporoxoa I, crates 12(4) (mpumsTa Ha OCHOBE KOHCEHCYCA).

12 Netherlands, Miitary Manual (r. 11, ta. 7, § 428); United States, Department of
Defense, Statement (tam sxe, § 528).
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BATBCS AASl BOGHHBIX LJEAEM WMAM AAS COBEPIIEHMS AEMCTBUI, HAITPABACHHBIX
IpOTMB HempuaTeAd!!3. B Apyrux ycraBax M HACTaBACHMAX HEHapAe>Kaljee MC-
IIOAB30BAHME HAXOASAIJUXCS TIOA 3aIJUTOV 3AAHWMI B BOSHHBIX IJEASX CYMUTAET-
Cs1 BOEHHBIM ITPECTYIIACHMEM! 14,

Vmpama meduyurncxkumu Gopmupolbaruamu ux npaba Ha 3auumy

[TpakTnka rocyAapcTB YCTAHABAMBACT B OOBIYHOM MEKAVHAPOAHOM IIPABE MC-
KAIOUCHME, COTAACHO KOTOPOMY 3aIUTa MEAMLUMHCKUX GOPMUPOBAHMIL IIpe-
KpaIJaeTcs, €CAM OHM WCIIOAB3YIOTCA IOMMMO WX TYMAHWTAPHBIX (QYHKIMIA
AASI COBEPIIICHMS ACWCTBUV, HAHOCSAIJUX YIJepO HENpuATEAI0. DTO MUCKAIOYE-
Hiue BKAlodeHO B [lepsyio m Yersépryio JKeHepckme KOHBeHUMM M B 0ba Ao-
MTOAHUTEABHBIX ITPOTOKOAal!S, OHO COAEPIKMUTCA BO MHOIMX BOEHHBIX YCTaBaxX
¥ HACTABACHMAX, 4 TAK’Ke BOCHHBIX IpuKasax!l6, OHO TaksKe MOAKPEIIACHO
APYrom mpaxTukomn!l?,

Xors JKeHeBckme KOHBEHUMM M AOIOAHUTEABHBIE IIPOTOKOABI HE AQIOT
OIIPEACACHMSA «ACMCTBUI, HAHOCAINUX VIJepd HEIPUATEAIO», B HUX IIepednc-
ASI€TCS HECKOABKO BUAOB AEVCTBHMI, HE ABASIOIJWUXCS TAKOBBIMM, HAIIPUMED,
CUTYaLIMN, KOIAA IIEPCOHAA MEAMUIMHCKOIO GOPMMUPOBAHNMSI BOOPYIKEH, KOTAA
dopmmpoBaHUe OXpaHAeTCA, KOTAQ B GOPMMPOBAHMIU HAXOAUTCSA CTPEAKOBOE
Opy>kue m OOCTIPUIIACH, M3BSTHIC Y PAHEHBIX M OOABHBIX, M KOTAQ B GOPMU-
POBAaHMIM IIPUCYTCTBYIOT PAHEHbIC M OOABHBIC KOMOATAHTBI MAM TPAsKAAHCKUE
anyalls, CoraacHo Kommenrapnio k I'lepsoit JKenesckor KOHBEHLMH, ITpUME-

113Cm. Boennble ycrTaBsl M HacraBaeHmst lepmanun (tam ke, §§ 605—606), Kenun
(ram ke, § 607), Hupepaanpos (tam ke, § 609), CLIA (tam ke, § 622) n DxBasopa
(ram ke, § 603).

114Cpm., Hampumep, BOEHHBIE VCTAaBbl M HAcTaBAeHMS Beamkobpurammm (Tam ke,
§§ 615—616), Kanaapt (tam ke, § 601), Hurepun (tam sxe, § 611), Hosoit 3eaanamnn
(tam ske, § 610) n CHIA (tam ke, §§ 617—618 u 620).

15T Tepras JKenenckast xonpennmst, crathst 21; Yernépras KeHenckas KOHBEHIMs, CTaThs
19; AomnoaruressHsrit mporokoa I, crarest 13 (mpmHATa Ha OCHOBE KOHCEHCYCA);
Aomoarmteapnsiii mporokoa 11, crates 11(2) (mpumsTa Ha OCHOBE KOHCEHCyCA).

116 Cm., Harrpumep, BoeHHBIE yeTasbl U HactaBaeEms Ascrpasmn (1. I, ta. 7, §§ 596—597),
Aprentunnt  (tam ke, §§ 594—595), Bocumn u Tepyerosmuupt (tam ke, § 599),
Beanxobpurammn (tam ke, §§ 615—616), Tepmamun (tam ke, § 605), Wcenanmun
(ram ke, § 613), Kamepyna (ram sxe, § 600), Kanapsr (tam sxe, §§ 601—602), Kennun
(Tam ke, § 607), Hurepun (tam ke, § 611), Hupepaanpos (tam ke, § 608), Hoson
Senampamn (tam ske, § 610), CHIA (Tam sxe, §§ 617, 619 n 621—622), llseinmapun
(tam ke, § 614), DxBapopa (tam ke, § 603), FOrocaasun (tam ke, § 623) u FOAP
(Tam ke, § 612).

117Cm., nampumep, npaxtuxy FOrocaasmn (tam ske, § 631) u orpaskénnyio B OT4eTaxX
npaktuky Bocrnn n I'epryerosumnsl, Pecrrybankn Cepbeka (tam ke, § 629) u emyé opsoro
rocypaapersa (tam ke, § 632).

118 Teppas JKeneckas xonBenums, cratbst 22; Yersépras JKeHeBckas KOHBEHLWS, CTaThsl
19; AomoanmteasHsiit poTokoa I, crarps 13(2) (mpmHsaTa Ha OCHOBE KOHCEHCYCA).
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PamMM ACVICTBMI, HAIIPABACHHBIX ITPOTMUB HEIIPUSATEAS, MOTYT CAYSKUTD WUCIIOAB-
30BaHME MEAULVMHCKMUX POPMUPOBAHWUI AAT TOTO, YTOOBI YKPBIBATH 3AOPOBBIX
KOMOATAHTOB, XPAHUTD OPY>KMUE MAM OOCIIPUITACKHI, MX MCIOAB30BAHMUE B Kade-
CTBe BOCHHOTO HAOAIOAATEABHOTO ITYHKTA MAM IIPUKPBITUSI AAS BOCHHOV OIle-
paumnll’,

B mpakTmke rocyaapcTB TaksKe YTOUHSETCS, YTO HAIAACHMIO HA MEAU-
UMHCKOe QOPMMUPOBAHME, KOTOPOE MUCIIOAB3YETCSA AAS COBEPIICHMUS ACWCT-
BUM, HAHOCSIGUX yIepd HENPUSTEAIO, AOAYKHO IIPEAIIECTBOBATH ITPEAY-
IIPESKAEHUE C YCTAHOBAEHMEM B COOTBETCTBYIOIUX CAYYAsAX PA3YMHOTO CPO-
Ka, ¥ YTO HAITAACHWME MOKET OCYIJECTBASATBCS AMIID IIOCAE TOTO, KaK TaKoe
IIPEeAYIIPESKACHME He OBIAO MPMHATO BO BHMManwme!20. TpebosaHme o Taxoi
IIPOLEAYPE TAKIKE COACPIKUTCS B JKEHEBCKMX KOHBEHUMSIX M AOIMOAHUTEAD-
HBIX ITPOTOKOAax!21,

Hopma 29. CauurapHo-TpaHCIIOPTHBIE CPEACTBA, IPEAHA3HAYEHHbIE
MCKAFOYUTEABHO AASI CAHUTAPHBIX II€PEBO30K, AOASKHBI ITOAB30BATHCS
YBaSKEHMEM W 3aIIUTON IIPU AFOOBIX O6CTOATEABCTBAX.

OHW yTpPauMBaIOT CBOE IIPAaBO HA 3aIUNUTY, €CAM MCIIOAB3YIOTCS
IIOMMUMO UX TYMAHWUTAPHBIX PYHKIMUNA AAS COBEPILICHWMS AEVUCTBHIA,
HAHOCSIIUX yIgepb HenpusITeAro.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
20095, tom I, raasa 7, paspea E.

Pezrome

[TpakTnKa rocyaapcTB yCTAaHABAMBAET 3TY HOPMY B Ka4eCTBE HOPMBI OOBIYHO-
TO MEKAYHAPOAHOTO ITpaBa, IMPUMEHSIEMONM BO BPeMs KaK MEKAYHAPOAHBIX,
TaK M HEMEKAVHAPOAHBIX BOOPYIKEHHBIX KOH(AUKTOB.

19 Jean S. Pictet (ed.), Commentary on the First Geneva Convention, ICRC, Geneva, 1952,
pp. 200—201; cm. Takske BoeHHsle ycrassl M HacrasacHmst CHIA (r. II, ra. 7, § 619),
lIsevigapun (Tam sxe, § 614) n TOAP (ram sxe, § 612).

120 Cm. Agreement on the Application of IHL between the Parties to the Conflict in Bosnia
and Herzegovina (tam ke, § 592), a TaksKe BOEHHBIE YCTaBbI M HACTABACHMs ABCTpasnn
(tam ke, §§ 596—597), Aprentunnt (tam ke, § 595), Tepmanun (tam ke, § 605),
Mcemarmn (ram ke, § 613), Kamapsr (tam sxe, §§ 601—0602), Hurepmn (ram ske,
§ 611), Hupepaanpos (tam ke, § 608), Hosoit 3eranamn (tam ke, § 610), CILA
(tam ke, §§ 619 u 621—622), Ulserygapun (tam sxe, § 614), DxBapopa (Tam Ke,
§ 603) n FOrocaasun (ram sxe, § 623).

121TTeppas >Kenenckas xompenums, cratbst 21; Yerrépras JKenepckas KOHBEHLMsI, CTaThs
19; Aomoanuteasusii mpotokoa I, crares 13(1) (upumsaTa Ha OCHOBE KOHCEHCYCA);
Aonoarnreasnsiin mporokoa I, crares 11(2) (upussaTa Ha OCHOBE KOHCEHCYCA).
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Mexcdynapodnvie Goopyxénrvie kondruxmor

O6s13aTeABCTBO YBAKATD M 3aIQUIATh CAHUTAPHO-TPAHCIIOPTHBIE CPEACTBA 3a-
kpenaeno B Ilepsoit n Yersépron JKenescknx kouseHymsx!22. Ero chepa aen-
cTBUs ObIA pacuMpeHa B AOIMOAHUTEABHOM ITPOTOKOAE I: Tereps aTa HOpma
IpU ATOOBIX ODCTOATEABCTBAX PACITPOCTPAHACTCA M HA TPAXKAAHCKME CAHUTAP-
HO-TPAHCIIOPTHBIE CPEACTBA B AOIOAHEHME K BOEHHBIM!Z3, DTO pacummpeHue
ACTACTBUSI O0SI3aTEABCTBA MOAYIMAO INMUPOKYIO ITOAACPSKKY B ITPAKTHUKE TOCY-
AAPCTB, B KOTOPOV OOLIYHO WMAET pedb O CAHUTAPHO-TPAHCIIOPTHBIX CPEACTBAX
7 HEe IPOBOAMUTCS Pa3sAMUME MEKAY BOCHHBIMU W TPAKAAHCKMUMU TPAHCIOPT-
HBIMM CPEACTBAMM WMAM YKA3BIBAIOTCS 002 TUIA CPEACTB KaK IOAB3YIOIJUECS
sarguTor!24, OHO TaK’Ke IOAACPIKMBACTCS TOCYAAPCTBAMM, KOTOPBIC HE SBAS-
IOTCSI AWM HE SIBASIAMCH HA MOMEHT HAIIUCAHWUS AQHHOVM PabOTHI yIaCTHUKAMU
AormoannTteapHOro mmporoxoaa 125,

Coraacao Craryty Me>KAYHAPOAHOTO YTOAOBHOTO CYAQ, YMBIIIAGHHOE HaHe-
CEHME YAAPOB IO «MEAMIMHCKMUM YIPESKACHMUSAM M TPAHCIOPTHBIM CPEACTBAM,
VICIIOAB3YIOIJMM B COOTBETCTBUM C MESKAYVHAPOAHBIM ITPABOM OTAMYMUTEABHBIC M-
6aemsl, yeTaHOBACHHBIC JKEHEBCKMMI KOHBCHIMSIMIY , SIBASICTCSI BOCHHBIM ITpe-
CTYIIACHMEM BO BPEMS MEKAVHAPOAHDIX BOOPY’KEHHBIX KOHQAMKTOBIZS,

Ora HOpMa COAEPIKUTCS BO MHOTMX BOCHHBIX YCTaBaX W HACTAaBACHWAX!Z7.
B Pyxosopctse mo MITI IlIsenmn 3amgmura caHUTAPHO-TPAHCIIOPTHBIX CPEACTB,

122 TTepsas JKenenckast kouseHumst, cratbst 35; Yersépras JKenepckast KoHseHyms, cratbst 21.

123 Aonoanmreaptniii mpotokoa I, crates 21 (npmHsaTa Ha OCHOBE KOHCEHCYCA).

124 Cm., narrpumep, BoeHHble yerasbl u Hactasaenus Ascrpaann (r. 11, ra. 7, §§ 662—663),
Aprentunnt (tam ke, § 661), Beabrun (tam ke, §§ 664—665), Bennna (tam ke,
§ 666), Bypxuna-®aco (tam ke, § 667), Beankobpuranun (tam xe, §§ 705—706),
Benrpun (tam ke, § 684), Tepmanum (tam ke, §§ 682—683), Aommnnkanckoi
Pecrrybanxn (tam ke, § 677), Vicnanun (tam sxe, § 701), Utaaun (tam xe, § 685),
Kamepyna (ram ke, §§ 668—669), Kanaast (tam ke, §§ 670—671), Kennn (ram sxe,
§ 686), Koaymbun (tam ke, §§ 672—673), Konro (tam ke, § 674), Ausana (tam ke,
§ 687), Maan (Ttam ske, § 688), Mapokko (ram sxe, § 689), Hurepmun (Tam ke,
§§ 694—695), Hupepaanpos (tam ke, §§ 690—691), Hukaparya (tam ke, § 693),
Hogoit 3eaanpnn (tam ke, § 692), Pocecun (Pyxosoactso 1990 r., § S(k)), Pymbiamun
(1. 11, ra. 7, § 696), Ceneraaa (tam ke, §§ 698—699), CIIA (ram ke, §§ 708—710),
Toro (tam ke, § 704), Opanygun (ram sxe, §§ 679—681), Xopsatun (Tam ke,
§§ 675—676), seitgapun (tam sxe, § 703), [seunn (tam xe, § 702), Dxsasopa
(tam ke, § 678), FOrocaasun (tam ke, § 711) u FOAP (tam ke, § 700).

125Cm., narrpumep, mpakTuky Beankobpuranmn (tam ke, § 740).

126 Cratyr MYC, cratesa 8(2) (b) (xxiv).

127 Cm., Hartpumep, BoeHHble yeTasbl 1 Hactasaenmns Ascrpaaun (r. 11, ra. 7, §§ 662—663),
Aprertunnr (tam ke, § 661), Beabrun (tam xe, §§ 664—665), Bernnna (Tam ke,
§ 666), Bypxuna-®aco (tam xe, § 667), Beankobpuranun (ram xe, §§ 705—706),
Berrpun (ram ke, § 684), Tepmamun (ram ke, §§ 682—683), Aommumkanckoi
Pecriybanxm (tam ke, § 677), Wtaaun (tam ke, § 685), Mcenanun (tam ke, § 701),
Kamepyna (tam ke, §§ 668—669), Kanaasr (tam sxe, §§ 670—671), Kenun (tam ke,



128 MEAMLMHCKII TIEPCOHAA, CBSIIEHHOCAYSKUTEAU, OBBEKTBI

ycraHoBAeHHas B crtathe 21 AomoaHmTespHOro mporoxoaa I, ompeaeasercs
KaK KoAMMKanms y>Ke CYIJeCTBOBABIIEl HOPMBI OOBIYHOIO MEKAYHAPOAHOTO
rpasal28, Hapymienne 3Toil HOPMBI SBASIETCS IIPECTYIACHMUEM IO 3aKOHOAA-
TEABCTBY MHOIMX Tocyaapctsl2). Kpome Toro, ata HOpma IOAKperAeHa Odpu-
LMAAbBHBIMM 3asBACHVUSAMU ¥ OTPasKEHHOM B OTYETAX ITPAKTUKON!0,

Hemexxdynapodnwvie Boopysxénmvie KoHpAUKIMDL

Ora HOpMa HOApasymeBaeTcs B ob1gert craTbe 3 JKeHeBCKMX KOHBEHUWMI, KO-
TOpast TpebyeT, 9TOOBI PaHEHBIX ¥ OOABHBIX ITOAOMPAAM M OKA3BIBAAM MM IIO-
MOIIJb, MTOCKOABKY 3aIJUTA MEAULMHCKMX QOPMUPOBAHUIN ABASIETCS AOIOAHM-
TEABHOV POPMOT 3AIUTHI, IIPEAOCTABASIEMON C TEM, YTOOBI OOECIICUNUTD ITOAY-
YeHME PAHCHBIMM M OOABHBIMM MeAnumHCcKon momorgn!3l. Hopma, rkacarorya-
CSL TOTO, YTO MEAUIMHCKME (OPMUPOBAHWS BCETAA AOAYKHBI ITOAB30OBATHCS
YBaSKEHMEM W 3aIJUTOM M HE AOAPKHBI CTAHOBUTDLCA OOBEKTOM HAIAACHWI, B
npsMoit Gopme copepsRuUTCs B AoroaHUTEABHOM Ipotokoae 11132, Kpome To-
ro, coraacHO CraTyTy MesKAyHapOAHOTO YTOAOBHOTO CYAQ, VMBIIIACHHOE HaHe-
CEHME YAAPOB IO « MEAMIMHCKUM YUPEKACHUAM W TPAHCIOPTHBIM CPEACTBAM,
VCIIOAB3YIOIUM B COOTBETCTBUM C MESKAYHAPOAHBIM ITPABOM OTAMYMUTEABHBIC
3MOAEMEI, IIPeAYCMOTPeHHbIe JKEeHEeBCKUMM KOHBEHUWSAMI» , ABASETCSA BOCH-
HBIM ITPECTYIAEHMEM BO BPEMS HEMESKAYHAPOAHBIX BOOPYSKEHHBIX KOH(AMK-

§ 686), Koaymbun (Tam sxe, §§ 672—673), Korro (ram ke, § 674), Ausana (tam ke,
§ 687), Maan (tam ke, § 688), Mapokko (ram ke, § 689), Hurepun (Tam sxe,
§§ 694—695), Hupepranpos (tam sxe, §§ 690—691), Huxaparya (tam sxe, § 693),
Hopoit 3eaanamn (tam ke, § 692), Poccun (Pykosoacto 1990 1., § 5(k)), Pymbrann
(r. I, ta. 7, § 696), Cenerasa (tam ke, §§ 698—699), CIIA (Tam ke, §§ 707—710),
Toro (tam ske, § 704), Opamumn (ram sxe, §§ 679—681), Xopsarmm (Tam ke,
§§ 675—676), Wseitgapun (tam sxe, § 703), [seunn (tam sxe, § 702), Dxsapopa
(tam ke, § 678), IOrocaasun (tam ske, § 711) u IOAP (Tam ke, § 700).

128 Sweden, THL Manual (tam sxe, § 702).

129Cm., Hampmumep, 3aKOHOAATEABCTBO Bamraapem (tam sxe, § 713), Bemnecyaant
(Tam ke, § 729), lepmanun (ram ke, § 718), I'pysun (ram sxe, § 717), Vpaauaun
(tam ke, § 719), Ucnaaun (tam xe, §§ 726—727), Utaamn (tam sxe, § 720),
Koaymbun (ram ke, § 714), Awureor (tam ske, § 721), Hwuxaparya (tam xe,
§ 722), Hopsernn (ram ke, § 724), Pymoiaun (tam ke, § 725), Tapkmuxucrana
(ram ke, § 728) n Ocrommm (ram ke, § 716); cm. Takske NPOEKTHI 3aKOHOB
Aprentunst (tam ke, § 712), Huxaparya (tam ke, § 723) n CaapBapsopa (Tam ke,
§ 715).

130 Cm., marrpumep, mpaxtuxy Aprentuner (tam ke, § 731), Beamxobpurammm (tam ke,
§§ 739—740), Berrpun (tam ke, § 736), Tepmammn (tam sxe, § 735), Awmpana
(ramke, § 738), Opanyun (ram ke, § 734), Oksapopa (tam sxe, §§ 732—733) n
[Orocaaun (Tam sxe, § 742).

131 Takoe ObBsICHEHME BBHIABUTAETCS, HATPUMED, B BOSHHBIX YCTABAX W HACTABAEHUSIX BeAabruu
(tam ke, § 665), Koaymbun (tam sxe, § 672) u Hukaparya (tam xe, § 693).

132 Aonoarmreasnsni mporoxoa 11, crarea 11(1) (upmmsaTa Ha OCHOBE KOHCEHCyca).
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TOB!33, DTa HOpMA TAK>KE COACPIKUTCS B APYTUX AOKYMEHTAX, OTHOCSIIUXCS U
K HEMEKAYHAPOAHBIM BOOPYKEHHBIM KOH(pAUKTAM!34,

O6s13aTeABCTBO YBASKATh W 3aIQUINATh CAHUTAPHO-TPAHCIIOPTHBIE CPEACTBA
BKAIOYECHO B BOCHHDIE YCTaBbI M HACTABACHMS, KOTOPbIE IIPUMEHMMBI MAU IIPU-
MEHSIAUCH BO BPEeMsI HEMESKAVHAPOAHBIX BOOPY>KEHHbBIX KoHpanKTOB!3S. Hapy-
IIIEHME 3TOW HOPMBI BO BPeMS AIOOOIO BOOPY>KEHHOTO KOH(QAMUKTA SIBASIECTCS
IIPECTYIIACHNUEM IO 3aKOHOAATEABCTBY MHOIMX rocyaapcTsl3e. Kpome roro, sra
HOPMa ITOAKPEIIACHA PSIAOM OPUUMAABHBIX 3aSBACHWUI, OTHOCSIIUXCSI MMEHHO
K CUTYaIUsIM HEMEKAYHAPOAHOTO BOOPY’KEHHOTO KOHPAMKTA!3?,

OdnynaspHOM MPAKTUKH, ITPOTHUBOPEYALIE AAHHOM HOpPME, He ObIAO OOHAPY-
SKEHO HM B OTHOILICHWUM MEKAVHAPOAHDIX, HM B OTHOLICHUM HEMESKAVHAPOA-
HBIX BOOPY>KEHHBIX KOHPAMKTOB. Hamapenms: Ha caHWTApHO-TPAHCIIOPTHBIC
CPEACTBA ODBIYHO OCY>KAAIOTCSI TocyAapeTBamm!®s, OHM TakyKe OCY’KAAAUCDH
Opramnsagnein O6peAMHEHHBIX Hanmil M Apyrmmn Me>KAYHapOAHBIMM Opra-
HMU3AUUSIMM, HAIIPUMED, BO BPEMSI MPAHO-UPAKCKONM BOVIHBI M KOHPAUKTOB Ha
Bamskaem Bocroke, B Cyaane m Opsinent FOrocaasun!®. MKKK mpwussiBaer

133 Craryr MYC, cratpa 8(2) (e) (ii).

134Cm., mampumep, Agreement on the Application of IHL between the Parties to the
Conflict in Bosnia and Herzegovina (t. II, ra. 7, § 657).

135Cm., Harrpumep, BOEHHbIE yCTaBbl M HacTapAeHUsT Apctpaamn (tam ke, §§ 662—663),
Aprermuast (tam ke, § 661), Bernna (Tam sxe, § 666), Berrpun (tam ke, § 684),
Tepmarmn (tam ke, §§ 682—683), Mraaun (tam ke, § 685), Kamepyna (tam ke,
§ 669), Kanaanr (tam sxe, §§ 670—671), Kerann (tam ke, § 686), Koaymbun (tam ke,
§§ 672—673), Aupana (tam xe, § 687), Hurepun (tam sxe, § 695), Huaepaanaos
(tam ke, § 690), Hoson 3esanpamn (tam ke, § 692), Poccun (Pyxosoactso 1990 r.,
§ 5Ck)), Cenerana (t. II, ra. 7, § 699), Toro (tam sxe, § 704), Xopsatun (tam xe,
§§ 675—676), OxBapopa (Tam xe, § 678) u FOAP (tam ke, § 700).

136 Cm., Harpumep, 3akoHoAaTeAbcTBO Banraasem (tam ke, § 713), Benecyaabr (tam ke,
§ 729), Tepmanun (ram sxe, § 718), I'pysun (ram ke, § 717), Mpranaun (tam xe,
§ 719), Ucnanmn (tam sxe, §§ 726—727), Koaymbun (tam sxe, § 714), Awursst
(ramoxe, § 721), Hukaparya (tam sxe, § 722), Hopeernn (Tam sxe, § 724), Tapsxn-
kucrana (tam ske, § 728) m Dcronmn (tam ke, § 716); cMm. TaksKe 3aKOHOAATEABCTBO
Uranun (tam sxe, § 720) n Pymbiann (tam ke, § 725), npumeHeHne KOTOPOro He mc-
KAIOIAETCSI BO BPEMSI HEMEKAYHAPOAHOTO BOOPYYKEHHOTO KOH(AWMKTA, M ITPOEKTHI 3aKO-
HOB Aprertnnsl (tam ke, § 712), Huxaparya (tam ke, § 723) u Caassapopa (Tam ke,
§ 715).

137 Cm., Hanpumep, sassaenns Aprentunst (tam ske, § 731), Berrpun (tam ke, § 736) n
IOrocaasun (tam ke, § 742).

138 Cm., Harpumep, saseaerns Apremtunst (tam ke, § 731), Benrpun (tam ke, § 736),
Erunra (tam ke, § 732), Ausana (tam sxe, § 738) u IOrocaasun (Tam ke, § 742), a
TaK)Ke OTPAKEHHYIO B OTYéTax NpakTtnky Mpana (tam ske, § 737).

139 Cm. Pesoaroymio Cosera Besonacnoctn OOH 771, 13 asrycra 1992 r., npeambyaa u §§ 2
n 3; UN Commission on Human Rights, Res. 1992/S-1/1, 14 August 1992, preamble;
Komneenss OOH o mpasam gesosexa, CriejMasbHbIN AOKAAAYMK TIO0 TIOAOSKEHMIO B 06-
AACTM TIpaB 4eAOBeka Ha Teppuropun Gpismieit FOrocaasmm, Ilepuoamdeckmii AOKAaA,
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CTOPOHBI B MEKAVHAPOAHBIX " HEMEKAVHAPOAHBIX BOOPY>KEHHBIX KOHPAMK-
Tax COOAIOAATH 3Ty HOPMy!40,

Onpedererue canumapHo-mpancnopmuvix cpedcmb

Tepmun «caHUTAPHO-TPAHCIIOPTHBIE CPEACTBA» O3HAYACT AIODbIE CPEACTBA IIe-
PEeBO3KM, KaK BOEHHBIE, TAK M TPASKAAHCKME, IIOCTOSIHHBIE AW BPEMEHHBIE,
IIpeAHA3HAYCHHbIE MCKAIOUUTEABHO AASI CAHUTAPHOVN HEPEBO3KM M HAXOAALMU-
ecs MOA KOHTPOAEM KOMIIETEHTHOIO OPraHa BAACTW CTOPOHBI B KoHPAnKTe. K
HMUM OTHOCSTCS CPEACTBA CAHUTAPHOW IEPEBO3KM IIO CYIIE, BOAE W BO3AVXY,
TaKMe KaK CAHUTAPHbIE aBTOMOOMAM, TOCIIUTAABHBIE CYAQ W CAHUTAPHBIC ACTa-
TeAbHbIE ammapaTsIl4l. DTy TPaHCIIOPTHLBIE CPEACTBA, CYAQ W ACTATEABHBIC all-
MaPAThI AOAYKHBI OBITh IIPEAHA3HAYCHBI MCKAIOUUTCABHO AASI IICPEBO3KM PaHe-
HBIX, ODOADHBIX ¥ MOTEPIEBIINX KOPabACKPYIICHNUE, MEAMIUHCKOIO IEePCOHA-
A, AYXOBHOTO II€PCOHAAQ, MEAMIMHCKOTO ODOOPYAOBAHMS MAW MEAMUMHCKUX
3amacoB. 1o onpepeseHne ocHoBaHo Ha crarbe S(f)-(g) AomoaHnTeapHOrO
mporokoaa [142. OHO IIMPOKO WUCIOAB3YeTCs B IPaKTHMKe rocyAapersl4s. B or-
CYTCTBME OIPEACACHWMS CAaHWUTAPHO-TPAHCIOPTHBIX CPEACTB B AOIIOAHUTEAD-
HOM IIpOTOKOAE II MOKHO IOHATH, YTO 3TOT TEPMUH IPUMEHAETCS B TOM JKe
CMBICAEC U K HEMEKAYHAPOAHBIM BOOPYSKEHHBIM KOHQAMKTAMI44,

CaHumaprze AEMANeAbHvle annapanol

YTo KacaeTcs CAHUTAPHBIX ACTATEABHBIX AIllIAPATOB, B IPUHUUIIEC B IIPAKTUKE
TOCYAAPCTB IIPU3HAETCS, 9TO CAHMUTAPHBIC ACTATEABHBIC AIIMAPATHI AOASKHBI
IIOAB30BATHCS YBASKEHMEM W 3aIJUTOM IIPU BBIITOAHEHUM CBOUX I'YMAaHUTAPHBIX
$yukrymit. CoraacHo JKeHeBCKMM KOHBEHUMSIM, CAHUTAPHBIC ACTATCABHBIC All-
Iapartsl He MOTYT IIOABEPraThCsl HATAACHMIO, €CAM OYAYT A€TaTh Ha BBICOTE, BO
BpemMs M 110 MAPIIPYTaM, CICLMUAABHO IIPEAYCMOTPEHHBIM COTAAIICHUEM MEIK-
Ay cTopoHammn. [loaeTsl Haa TeppPUTOPMEN, KOHTPOAMPYEMON HEIIPUSITEACM,

Aox. OOH E/CN.4/1994/3, 3 maa 1993 r., §§ 21—22; Director of MINUGUA, First
report (t. II, ra. 7, § 746); Komucens OOH no npasam geaoseka, CriegmasbHbIn AO-
KAQAUMK II0 HMOAOXKEHHMIO B obOaactm mpas ueroBeka B Cypame, Aoxaap, Aox. OOH
E/CN.4/1996/62, 20 despanrs 1996 r., § 78.

140 Cm. mpaxtuxy MKKK (r. II, 1a. 7, §§ 752—755 u 757—759).

141 3ammra rocIMTaABHBIX CYAOB peryanpyercs Bropoit JKemepckoil KOHBeHUmel, CTaTbu
22—35, u AONOAHUTEABHBIM TTPOTOKOAOM I, cTarbu 22—23. O caHUTAPHBIX AETATEABHDIX
anmnaparax peds MOVACT B CAcAyrollem absaie.

142 Aonoanureaptsiit mporokoa I, crates 8(£)— (g).

143 Cm., nanpumep, npaktuky Ascrpasnn (r. I, ra. 7, § 663), Mcnanun (tam ke, § 701)
Kamepyra (Tam sxe, § 669), Hopoit 3enaramn (tam ske, § 692), Pymsiaun (tam ke,
§ 725) u FOAP (Tam sxe, § 700).

144Cm. saspaerme CIIA ma ator cuér (tam ke, § 654); cm. Taoke Kommenrapmit k
AonoarnreapHomy mporoxoay 11, § 4712.
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3aIIpEelJeHbl, 33 WMCKAIOYEHMEM CAYYaeB, KOTAA CYIJECTBYET WMHOE COrAalle-
Huel4S, DTo TakoKe 3aKPElACHO B HECKOABKMX BOCHHBIX YCTaBaX W HaCTaBAC-
Husix 146, CoraacHo AOIOAHUTEABHOMY IIPOTOKOAY I, HamaseHws Ha caHuTap-
HBIE ACTATEABHBIE AIIIIAPATHI, IIPU3HAHHbBIC TAKOBBIMM, 3AIIPEIJEHBI AQKE IIPU
OTCYTCTBMM OCOOOTO COTAAIIECHMSI, PEIYAMPYIOIIEro MoAeThI47. DTO 3arperye-
HHe TaioKe mpepaycmorpero B PykoBoactse Can-Pemol48, a takske BO MHOIMX
BOCHHBIX ycTaBax m HactaBAeHmax!'4, CIIA 3asgBmaM, 4TO IIOAACPIKMBAIOT
ITPMHINUII, COTAACHO KOTOPOMY «M3BECTHBIE CAHUTAPHBIE ACTATEABHBIE aIllapa-
TBI AOAKHBI ITOAB30BATHCS YBASKEHUEM T 3AIUTON TP BBHIITOAHEHUN CBOUX Ty-
MaHUTApHBIX YHKOMI 150, B HEKOTOPBIX BOGHHBIX YCTaBaX ¥ HACTABACHMAIX
«IIPEAYMBIIIAGHHOE HAITAACHWME» Ha CAHMUTAPHBIE ACTATEABHBIC aIlNapaThl
BKAIOYEHO B YMCAO BOEHHBIX ITPECTYIIACHWMI!SL,

VBaxcenue x canumapro-mpancnopmmoim cpedcmbam u ux 3auuma

[TpakTnKa rocyAapcTs, B IJEAOM, ITOKA3BIBACT, YTO CAHUTAPHO-TPAHCIIOPTHBIC
CPEACTBA ITIOAB3YIOTCSI TOM SK€ 3aIIUTON, 9TO ¥ IOABMIKHBIE MEAMIIMHCKME
dopmuposanmst. CAEAOBATEABHO, TOAKOBAHME TEPMMHOB «YBAJKCHMUEO» U «3a-
IJUTa» B OTHOLICHWUM MEAMLIMHCKUX $opmupoBanmii (CM. KOMMEHTAPUI K
Hopme 28) orHocutess mutatis mutandis m K caHMTapHO-TPAHCIIOPTHBIM
cpeactBam. Ha mpakTuke 3TO O3HAYaeT, 4TO CAHUTAPHO-TPAHCIIOPTHBIE CPEA-
CTBA HE AOASKHBI IIOABEPraThCs HAMAACHMIO, 3aIPEIIEHO IIPeIIATCTBOBATD WX
[IEPEABMIKEHMIO 0€3 AOCTATOYHBIX OCHOBAHMI. DTO TOAKOBAaHWME B IIPSIMON
dopme BKAIOYCHO B BOEGHHBIC YCTAaBBl M HacTaBaeHMs l'epmanmnm, Iserinapun

145 [Teppas Kenepckas komperums, crathst 36; Yernépras JKenepckas konBeHums, craths 22.

146 Cm., Harrpumep, BoenHsle ycrapbl M HactasaeHust Beasrun (1. 11, ta. 7, § 780), Beanko-
6purarun (ram ke, § 801), Muporesun (ram sxe, § 789), CIHA (Tam ke, § 803) n
Iserigapun (tam ke, § 800).

147 Aonoanmreapuniii mpotokoa I, crateu 25—27 (IpUHATH HA OCHOBE KOHCEHCYCA).

148 Pyropopcteo Can-Pemo, m. 53(a).

149 Cm., Harrpumep, BoeHHsble yeTapbl M HactasaeHmst Apcrpasnn (T. 11, ra. 7, § 779), Beas-
un (tam ke, § 780), Benrpun (tam ke, § 788), Mcemanmn (tam ke, § 798), Kanaanr
(ram ske, § 781), Hupepaanpos (tam ke, § 793), Hopoit 3eaanamn (tam ke, § 794),
CLIA (ram ke, §§ 804—805), [senyun (tam e, § 799), FOrocaasun (tam sxe, § 807)
1 IOAP (tam ke, § 797); cm. TakKe BOCHHBIE yCTaBbl U HacTaBaeHMS AupaHa (Tam ke,
§ 792), Poccun (Pyxosopcteo 1990 1., § 5(k)), n Xopsatum (r. II, ra. 7, § 783)
(onn TpebyIOT YBasKEHMs K CAHUTAPHBIM ACTATEABHBIM allliapaTam, OGO3HAYEHHBIM OTAM-
quTeAbHOM aMbaemont), Aommunkarckon Pecrrybankn (tam ke, § 784) (BoeHHOCAYKA-
Ij1e He AOAKHBI HAIlaAaTh HA CAHUTAPHbIE A€TaTeAbHble armaparsl) u Mraanun (tam ke,
§ 791) (canuTapHbBIE ACTATEABHBIE ANIAPATHI AOASKHBI ITOAB30BATHCS «YBAYKEHUEM M 3a-
LIUTOI ).

150 United States, Department of State, Remarks of the Deputy Legal Adviser (tam ke, § 819).

151 Cm., marrpumep, Boennsre yerapsl u Hactapaerns CIIA (tam ke, §§ 804 n 806) n Dxk-
papopa (tam ke, § 785).
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n FOAP!52. B BoeHHBIX ycTaBax M HacTaBaeHWIX benmua, Hurepun, Cenerasa
n Toro yKasplBaeTcst, 4T0 3aAa9M, COACPSKMMOE T PEAABHOE MCIIOAB30BAHME Ca-
HUTAPHO-TPAHCIIOPTHBIX CPEACTB MOTYT KOHTPOAMPOBATHCS IIYTEM OCMOTPalss.

Vmpama canumapno-mparcnopmmuvimu cpedcmbamu npaba Ha 3augumy

[TpakTnka rocyaapcTs, B IIEAOM, ITOKA3BIBACT, YTO CAHUTAPHO-TPAHCIIOPTHBIE
CPEACTBA IOAB3YIOTCSI TOM SKE 3alUTOWM, YTO W IMOABMUIKHBIE MEAMIIMHCKME
dopmmposanma. CAeAOBATEABHO, YCAOBWS YTPAThl IIpaBa Ha 3aIQWUTy, Kacaio-
IJMeCsT MEAMIUHCKMX POPMMPOBAHUIA, OTHOCATCST mutatis mutandis m K ca-
HUTAPHO-TPAHCIIOPTHBIM CPEACTBAM.

CoraacHO IpaKTHUKE TOCYAAPCTB, MEPEBO3Ka 3AOPOBBIX BOCHHOCAYSKAILUX,
OpPY>KMsI AU GOCITPUITACOB, cOOpP MAM IepeAada Pa3BEABIBATCABHDBIX AAHHBIX
SABASIFOTCS  TIPUMEPAMU  TAKOTO WCIOAB3OBAHWs CaHUTAPHO-TPAHCIIOPTHBIX
CPEACTB, KOTOPOE ITPUBOAUT K yTpare Mmn mmpasa Ha 3aigury!s4. CaepoBareas-
HO, CAaHUTAPHO-TPAHCIIOPTHBIE CPEACTBA HE AOAYKHBI HECTM Ha OOPTY HMKAKO-
ro 0bOPYAOBAHMS, IIPEAHAZHAYCHHOIO AAS COOpa MAM IEepeAadn pasBeAbIBa-
TeABHBIX AAHHBIX!SS. [Tpn parmpuraygmm AomosnmreasHoro mporoxosa | Be-
ankobpuranmsa n OpaHyms cAeAasn 3asBACHMS B OTHOLICHMUN CTaThn 28, mmpu-
3HAB IIPAKTUICCKYIO HEOOXOAMMOCTD MCIIOAB30BAHMS AASI CAHUTAPHBIX IBAKY-
auil ACTATEABHBIX AIIIaPAaTOB, He OOOPYAOBAHHBIX CIIEUUAABHO AASI DTOM Ije-
an. IToaromy mx TOAKOBaHME CTaThM 28 He MCKAIOYACT HAAMYMI Ha OOpTY am-
[aparypsl CBsI3W M IIMPPOBAABHBIX MATEPUAAOB MAM WX WCIOAB30BAHMS MC-
KAIOYUTEABHO AASI OOACTYEHWMsI a9POHABUTALUM, OMO3HABAHWMS M CBSI3U B ITOA-
AEP>KKY CaHUTAPHBIX I1epeBo3ok!Se. CraTpsa 28 AONOAHUTEABHOTO IIPOTOKOAA
[ yraspizaeT M ApyIme ACVICTBMS, 3aIIPELEHHbBIE AASL CAHUTAPHBIX ACTATEABHBIX

152Cm. BoenHble ycraBpl M HactasaeHms epmammn (tam sxe, § 683) («caepyer peeraa
obecrieuansars ux Gecrpersitersennyio paborys ), senygapun (tam ke, § 703) («omn
HE AOAKHBI IOABEPIaThCsl HANAACHMIO, HEAB3Sl IPUIMHATH MM KaKOM-AMGO BPEA WA
memats mx pabore») n HOAP (ram ske, § 700) («oHM He AOAKHBI IIOABEPraThCS
HAITAACHMIO, HEAB3SI IIPUIUHATH UM yIepb MAM HPEILITCTBOBATD UX MEPEABUSKEHUION ).

153 Cm. Boenmble ycTasbl 1 HacTasaeHMs Bemmma (tam sxe, § 666), Hurepun (tam xe,
§ 695), Cenerana (tam xe, § 699) u Toro (tam ke, § 704).

154 Cm. mpaxkTuKy yKasaHHYIO BHIIe B mpumedanuu 117; cMm. TaksKke mpakTury ApreHTMHEI
(tam ke, § 661), Urtanun (tam sxe, § 685), Kamappr (tam sxe, §§ 670—671),
Hwupepaarpon (tam ske, § 691), Opangun (tam sxe, § 680), Xopsatun (tam ke, § 675)
n TOAP (tam ke, § 700).

155 AomoanmTeabHbrii  mpotokoa 1, crates 28(2) (mpuMHATA HAa OCHOBE KOHCEHCYCa);
Pyxosoacteo Can-Pemo, 1. 178; BoeHHbie yeraBsl M HactasacHus Ascrpasmn (1. I, 1a. 7,
§779), l'epmarmn (tam ske, § 787), Ucmanmun (ram ske, § 798), Uraann (tam ke, § 790),
Kanaapt (tam sxe, § 781), Hupeparanpos (tam ke, § 793), Oparygun (tam ke, § 786),
Xopsarun (tam ke, § 782), Hlseynn (tam sxe, § 799) n FOrocaasun (tam ke, § 807).

156 France, Reservations and declarations made upon ratification of Additional Protocol I
(tam ke, § 774); United Kingdom, Reservations and declarations made upon ratifica-
tion of Additional Protocol I (tam ke, § 775).
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armapatop!’’, Kpome TOro, Aerkoe opysKue, MUCHOAB3YEMOE MEAMIIMHCKUM
IEPCOHAAOM AASl CAMOODOPOHBI MAM TOABKO YTO CHSITOE C PAHEHBIX M eIé He
ePeAAHHOE COOTBETCTBYIONIEl CAY>KOe, Takske He 3armpergeHo (CM. KOMMEH-
Tapuit K Hopme 25).

Hopma 30. 3anpeisensr HartaA€HMsI, HAIIPABACHHBIE IIPOTUB
MEAMIJMHCKOTO M AYXOBHOIO II€PCOHAAQ M OOBEKTOB, MCIIOAB3YIOLIMUX
B COOTBETCTBUM C MEKAYHAPOAHBIM ITPABOM OTAMYHUTEABHBIE
3MbOAeMbI, TpeAycMoTpeHHbIe JKeHEeBCKMMIM KOHBEHLIMSIMMA.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 7, paspea F.

Peszrome

[TpakTnKa rocyaapcTB yCTAHABAMBACT 3Ty HOPMY B Ka4eCTBE HOPMBI OOBIYHO-
TO MEKAYHAPOAHOTO ITpaBa, IPUMEHSIEMONM BO BpPeMs KaK MESKAYHAPOAHBIX,
TaK Y HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(AMKTOB.

Mexcdynapoduvie u nemexdyrnapoduvie 6oopyxénrvie KOHPAUKMDL

Coraacuo Craryry MesKAYHAPOAHOTO YTOAOBHOTO CYAQ, «YMBIIIACGHHOE Ha-
HECEHME YAAPOB IIO 3AAHMAM, MATEPUAAAM, MEAMLUHCKUM VIPEKACHUIM
7 TPAHCIIOPTHBIM CPEACTBAM, 4 TAKJKE MEPCOHAAY, MCIIOAB3YVIOIJUM B COOT-
BETCTBUM C MEKAYVHAPOAHBIM ITPABOM OTAMYUTEABHBIC dMOAEMBI, YCTAHOB-
AeHHbIe JKEHEBCKMMY KOHBEHIIVSIMIY , SIBASIETCSI BOCHHBIM IIPECTYIACHUEM
BO BPeMSI KaK MEKAVHAPOAHBIX, TaK M HEMEKAYHAPOAHBIX BOOPYIKEHHBIX
KOHQAUKTOBLSS,

3ampelgenne HAITAACHMI Ha AMI] M OOBEKTHI, KOTOPhIE MCIOAB3YIOT OTAM-
YUTEABHBIC SMOACMBI, COACP’KMUTCSI BO MHOIMX BOCHHBIX yCTaBaX W HACTaBAC-
x50, Harapgernst Ha Ami M OOBEKTHI, KOTOPBIE WMCIIOAB3YIOT OTAMUMTECAB-

157 NomoammTeApHBII TTPOTOKOA |, cTaThst 28 (TIpMHATA HAa OCHOBE KOHCEHCyca)

158 Craryr MYC, cratpsa 8(2) (b) (xxiv) n (e) (ii).

159 Cm., nanpumep, BoeHHbIe yeTal M Hactasaenms Ascrpaann (. 11, ra. 7, § 840), Bernna
(tam ke, § 841), Beanxobpuranmm (tam sxe, § 862), Berrpun (tam ke, § 849),
Tepmarnn (tam ke, § 848), Mnponesun (tam sxe, § 850), Mraaun (tam ke, § 851),
Kamepyna (ram ke, § 842), Kanapsr (ram sxe, §§ 843—844), Koaymbun (ram sxe,
§ 845), Kennn (ram ke, § 852), Aupana (tam ke, § 853), Maparackapa (Tam xe,
§ 854), Hurepun (tam sxe, § 855), Pymbmun (tam ke, § 858), Cenerana (tam sxe,
§ 859), CIIA (ram ke, § 863), Toro (tam e, § 861), Ouanunmmu (Tam xe,
§§ 856—857), Opanynn (tam xe, §§ 846—847) u lseitgapun (tam xe, § 860).
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Hble SGMOAEMBI, SIBASCTCS ITPECTYIIACHMUEM COTAACHO 3aKOHOAATEABCTBY MHOIMX
rocypapersléo. Kpome Toro, ata HOpMa IOAKpENAeHA OPULMAABHBIMU 3a5IBAC-
HUAMM M OTPA’KEHHOV B OTYETAX IPAKTMUKOMI6L,

MKKK MHOTrOKpaTHO IPWU3BIBAA CTOPOHBI B MESKAVHAPOAHBIX W HEMESKAY-
HAPOAHBIX BOOPY’KEHHBIX KOHPAMKTAX YBAaYKAThb AMI] M OOBEKTBI, KOTOPBIE WAC-
MOAB3YIOT OTAMYUTEABHBIC dMOACMBILE2,

OdnynasbHOV IPAKTUKM, IIPOTUBOPEYALEel AAHHOM HOPME, He ObIA0 ObHAPY-
SKEHO HWM B OTHOLICHWUM MEKAVHAPOAHDIX, HY B OTHOLICHMUM HEMESKAYHAPOA-
HBIX BOOPY>KEHHBIX KOHGAMKTOB. Harasernst Ha Anir n 06BeKTHI, KOTOPBIE MC-
MIOAB3YIOT OTAMYIMUTEABHbBIC SMOAEMBI, OOBIYHO OCY’KAAFOTCSL63,

ToaxoBarue

Kax moxaspIBaeT 3Ta HOpMA, OTAMIUTEABHBIC SIMOAEMBI TIOAB3YIOTCS YBaSKEHN-
€M IIPU YCAOBMM, 9TO OHM WMCIIOAB3VIOTCSI Hapaeskamgum obpasom (em. Hop-
my 59). TlpaxkTika TakyKe MOKa3bIBAET, 9TO OTCYTCTBUE OTAMIUTEABHOM 3MO-
AEMBI CaMo TIO cebe He OIPABABIBACT HAMIAACHME Ha MEAMLMHCKUI MAY AYXOB-
HBIl IIEPCOHAA M OOBEKTHI, KOTAA OHM IIPMU3HAHDI TAKOBBIMI. DTO IIPAKTHUICC-
KOe IPUMEHEHNME OBIJero IPMHINUITA, COTAACHO KOTOPOMY OTAMUMUTEABHbIE M-
OAeMBI ITpEeAHA3HAYCHBI AASL ODACTYCHMS OIO3HABAHWMS, HO camu Io cebe He
IIPUAAIOT OOBEKTY MAM AMUIY CTATYC ITOKPOBUTEABCTBYEMOIO. APYIMMM CAOBa-
MW, MEAMIMHCKWUI M AYXOBHBI IIEPCOHAA M OOBEKTHI IIOAB3YIOTCS 3allUTOM
bAaroaapst BRIIOAHAEMBIM MMM yHKIMAM. OOO3HAYCHNME ¢ ITOMOIJBIO IMOACM
SIBASIETCST AMIITb BUAMMBIM BBIPASKEHMEM 3TUX QYHKIMUIA, HO camo 1o cebe He
AQET 3aIUTHI.

B Daemenrax mpecrymaeHMit MeXXAYHAPOAHOTO YTOAOBHOTO CYAQ ITOAYEP-
KMBAETCSI, ITO BOCHHOE ITPECTYIIACHNUE, COCTOSIEE B YMBIIIACHHOM HAHECCHUNU
«YAAPOB IIO 3AAHWIM, MATEPUAAAM, MEAULMHCKUM VIPESKACHWMSIM M TPaHC-

160Cm., nampumep, 3aKOHOAATeAbCTBO Apcrpasmm (tam ke, § 864), Asepbaiipxana
(tam ke, § 865), Beaapycn (tam ke, § 866), Beanxobpurammum (tam ke, § 883),
Benecyaant (tam ke, § 886), Tepmannn (ram ke, § 874), Aanun (ram sxe, § 871),
Mcemaamn (tam ke, § 881), Kanaapr (tam ke, § 868), Koaymbun (tam ke, § 869),
Konro (rtam sxe, § 870), Hupepaanpos (tam ke, § 875), Hukaparya (ram xe, § 877),
Hogori 3eaanamnn (tam ke, § 876), Iepy (tam ke, § 879), Pymprann (tam ke, § 880),
Ulserigapun (tam ke, § 883), seunn (tam ke, § 882) m Dcronmn (tam xe, § 873);
CM. TaKoKe IPOEKTHI 3aKOHOB BypyHan (tam ske, § 867), Hukaparya (tam sxe, § 878),
Canpsapopa (tam ke, § 872), Tpunnpasa n Tobaro (tam ke, § 884).

161Cm., manmpumep, sasBaerns Bocamm n lepyerosmnsl, Pecrrybanxm Cepbexa (Tam ke,
§ 888), Kyseitra (tam sxe, § 890) u IOrocaasun (Tam ke, § 8§92).

162Cm. mpaktuky MKKK (tam ke, §§ 906, 908—910, 912—917, 919, 921—925 u
927—928).

163 Cm., Hamrpumep, mpaktuky fOrocaasmn (tam ke, § 891) u MKKK (tam sxe, §§ 905 n
926).
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IIOPTHBIM CPEACTBAM, 4 TAKJKE IIEPCOHAAY, UCIIOAB3VIOLIUM B COOTBETCTBUN C
MESKAVHAPOAHBIM IIPABOM OTAMUUTEABHBIE IMOAEMBI, ycTaHOBACHHBIC JKeHeB-
CKMMM KOHBEHLMSIMI», BRKAIOYAET B ce0s1 HAHECEHME YAAPOB IO AMLJAM M 00D~
€KTAM, WCITOAB3VIOIIUM OTAMYMUTEABHYIO dMOAEMY MAM MHOV METOA OIO3HA-
HUSI, HAIIPUMEP, OTAMIMUTEABHBIC CUTHAABI, YKA3bIBAIOIMI Ha 3aIUTy COTAAC-
HO JKeHeBCKMM KOHBEHIIMSIM!64,

164 Cm. Knut Dérmann, Elements of War Crimes under the Rome Statute of the International
Criminal Court, Sources and Commentary, Cambridge University Press, Cambridge,
2002, p. 350; em. Taroke craron 6—9 Iprnaoskenns [ k AomoannTeapHomy mpoToKoAy I,
KacaloIJUeCs] CBETOBbIX CUTHAAOB, PAAMOCUTHAAOB M IAEKTPOHHOIO ONO3HABAHMSL.
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I'AABA 8

ITEPCOHAA M OBBEKTHI OPTAHU3ALIUIA,
OKA3DBIBAIOIIMX I'YMAHUTAPHYIO ITOMOIIb

Hopma 31. Ilepconaa opranmsanuii, OKa3pIBAIOIIUX I'YMAHUTAPHYIO
IIOMOILb, AOASKEH IIOAB30BATHCSA YBASKEHMEM W 3aLIUTO.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
20095, tom II, raasa 8, pasaea A.

Pesrome

[TpaxkTnka rocyAapcTs yCTaHABAMBAET 3Ty HOPMY B KadeCTBE HOPMBI OOBIU-
HOTO MEXKAYHAPOAHOTO ITpaBa, IMPUMEHIEMOM BO BPEMsI KaK MESKAVHAPOA-
HBIX, TAK Y HEMEKAVHAPOAHBIX BOOPY>KEHHBIX KOH(PAMKTOB. YBaskeHME K
COTPYAHMKAM TYMAHUTAPHBIX OPraHWM3aLMIA M WUX 3aIJUTA BBITEKAIOT M3 3a-
IIPEIYeHMs] UCIIOAB30BAHN TOAOAA B KAYECTBE METOAA BEACHMS BOMHBL (CM.
Hopmy 53), a Taroke M3 IMOAOKEHWUS O TOM, YTO PaHEHbBIE M GOABHBIE AOAIK-
HBI TOAOMparscest u moaydars yxop (cm. Hopmer 109—110), — u o, n Apy-
roe IPUMEHMUMO BO BPeMsI KAK MESKAVHAPOAHBIX, TAK M HEMESKAVHAPOAHBIX
BOOPY>KEHHBIX KOHPAMUKTOB. DBe30IacHOCTh COTPYAHMKOB I'YMaHUTAPHBIX Op-
raHU3aguii — o0s3aTEeABHOE YCAOBUE AAS TOTO, YTOOBI TYMaHWTApHas I10-
MOIb OBIAZ AOCTABACHA HYIKAAIOIIEMYCS TPAYKAAHCKOMY HACEACHMUIO, KOTO-
POMY YIPOSKAET TOAOA.

MexxOynapodnvie Goopysxénnvie kKoHPAUKMDL

O06s13aTeABCTBO YBasykaTh M 3aIQUIGATH IEPCOHAA OPTaHM3ALNUI, OKA3BIBAIO-
IIMX TYMAaHUTAPHYIO IIOMOILb, 3aKperaeHo B crarbe 71(2) Aomoanmurean-
Horo nporokoaa I1. CoraacHo CratyTy Me>KAYHAPOAHOTO YTOAOBHOTO CYAQ,
VMBIIIIAGHHOE HAHECEHME YAAPOB ITO IIEPCOHAAY, 3aACHCTBOBAHHOMY B OKa-
3aHUM TYMaHWUTAPHOW IIOMOINU B cooTBeTcTBUM ¢ YcraBom Opranmsangmmn
O6bpepamnuénnpix Hanmii, sBasieTcsl BOEGHHBIM IIPECTYIIACHUEM BO BpeMms
MEJKAYHAPOAHBIX BOOPY’KEHHBIX KOHQPAMKTOB, ITOKA TAKOV IIE€PCOHAA MMEET
IIpaBO Ha 3aIUTY, KOTOPOW IIOAB3VIOTCA TPASKAAHCKME AMIA B COOTBETCT-
BUM C MEKAYHAPOAHBIM TYMaHUTAPHBIM IIpaBom2. CACAOBATEABHO, 3Ta HOP-
Ma He PacIpOCTPAHSIETCS Ha AMYHBIV COCTAB BOOPY’KEHHBIX CHUA, AOCTABASI-
010Ul TyMaHUTApHYIO romorgs. OAHAKO AOCTABASIIOIGMI I'YMAHWUTAPHYIO

1 Aonoanureapusiit mpotokoa I, crares 71(2) (mpubsTa Ha OCHOBE KOHCEHCYCA).

2 Craryr MYC, crarpa 8(2) (b) (iii).
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nomo1ys nepconar OOH moassyercs ocobort sarguroit coraacHo Konpen-
ymun o besomacuoctn nepconasa OOH3.

B HEKOTOPBIX BOCHHBIX yCTABAX M HACTABACHWSIX IIPEAYCMOTPEHO 00s3a-
TEABCTBO YBa’KaTh W 3aIJUINATh COTPYAHUKOB TYMAaHUTAPHBIX oprarusanmitt. B
Pyxkosoacrse o MITI Illseymn, B yactHocTn, cratss 71(2) AomoannreabHo-
ro mporoxoaa [ ompepeasercs Kak KOAMPUKALWMS Y>Ke CYIECTBOBABIIEN HOP-
MBI OOBIMHOTO MESKAYVHAPOAHOTO IpaBa’. HamaaeHne Ha mepcoHaa rymanmTap-
HBIX OPTaHM3ALMI SIBASICTCS IIPECTYIIACHUEM COTAACHO 3AKOHOAATEABCTBY MHO-
IMX TocyAapeTns. AaHHAS HOpMa TAK>Ke MOAKPEITASIeTCs OPUIIMAABHBIMU 3a5IB-
ACHWUSMM M OTPAKEHHOW B OTYETAX IPAKTUKON’, B TOM UHUCAEC W IIPAKTUKOWM
TOCYAQPCTB, HE SBASIOIIVUXCS YIaCTHUKAMM AOIIOAHUTEABHOTO ITPOTOKOAA I8.
DTa HOpMa TaK’Ke MUCITOAB30BAAACH YYACTHUKAMU AOTIOAHUTEABHOTO ITPOTOKO-
A2 ] B OTHOLIEHMSIX C TOCYAAPCTBAMM, HE SIBASIBIVIMMCST €TO YIACTHUKAMNAY.

O6s13aTeABCTBO YBASKATh W 3AIUIGATh ITEPCOHAA OPTaHM3ALWI, OKA3BIBAIO-
IIMX TYMAHWUTAPHYIO IIOMOILb, YIIOMUHACTCS B PE3OAIOLMSIX MESKAYHAPOAHBIX
OpraHM3aLuil, TOAABASIOIee OOABIIMHCTBO KOTOPBIX OTHOCHUTCS K HEMEKAY-
HAPOAHBIM BOOPYKEHHBIM KOHPAMKTAM (CM. HUIKE).

Hemexdynapoduvie Boopyxénrvie KoHDAUKMODL

Xorst cratest 18(2) Aonoanureasoro nporoxoaa II tpebyer, urobsr mposo-
AVAUCH OTIEpAlMM TIO OKA3AaHMUIO TIOMOIIM HYSKAQIOIJEMYCSI TPASKAAHCKOMY Ha-
ceaeHmio, B IIpoToxose HeT 0COBOTO MOAOKEHMS O 3AIYUTE IIEPCOHAA TyMa-

3 Konsenyus o 6esomacrnoctn nepconasa Opranmsagmnn O6beanuénnbx Haymii u cosasan-
HOTO C He¥l IepcoHaaa, crarbs 7(2).

4 Cwm., Hatlpumep, BoeHHsbIe yerasbl U HactasaeHust Ascrpaann (1. II 1a. 8, § 13), Apren-
nubl (Tam ke, § 12), Kanapsr (tam ke, § 14), Hupepranpor (tam xe, § 16), Opan-
yun (tam ke, § 15), seyun (tam ke, § 17) u FOrocaasun (tam ke, § 18).

5 Sweden, IHL Manual (tam sxe, § 17).

6 Cm., Hampumep, sakoHoaaTeAbcTBo Apcrpaamn (tam ke, § 147), Asepbaiipskana
(tam ke, § 148), Beamkobpuranmm (tam sxe, §§ 161—162), Tepmanun (Tam xe,
§ 154), Upraspun (tam ke, § 19), Kanapasr (tam ke, § 150), Konro (tam ke, § 151),
Hogoit 3eaanamn (tam sxe, §§ 156—157), Hopsernuu (ram sxe, § 20), ITopryraaun
(tam ke, § 159), Ouanmmmn (tam ke, §§ 21 u 158), Deronnn (tam ke, § 152), Ddpu-
ommn (ram ke, § 153), a raxke mpoexTs! 3akoHOB Bypymamn (Tam xe, § 149) u Tpu-
Hnpara n Tobaro (tam ke, § 160).

7 CMm., Hampumep, 3sassaenus Ascrpaamn  (tam ke, § 23), Tepmanum (tam ke,
§§ 25—26), Mpaxa (tam e, § 28), Crorernn (tam ke, § 35), Hleeiigapun (tam xe,
§ 37), FOAP (ram ske, § 36), a Take OTPAKEHHYIO B OTYéTax HPaKTHKY Mpaka
(tam ke, § 29), Hupepranaos (tam ke, § 32) u Pyaupst (tam ke, § 34).

8 Cm. mpaxruxy Asepbaiipsxkana (tam ske, § 148), Beankobpuranun (ram ke, § 38), Vs-
panas (tam ke, § 172), Muaann (tam ke, § 170), Mpaxa (tam ke, §§ 28—29), Ma-
Aatsun (tam ske, § 174) u Typumn (tam ke, § 177).

9 Cwm., Hanpumep, sasBaeHMs [epmanmu B oTHomenmun Asepbaiiaskana (tam ke, § 25) n
Cypana (tam ke, § 169).
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HUTapHBIX opranmusayuit. OAHAKO 3Ta HOpMa HEOOXOAMMA AASI yCIIeXa OIepa-
LM IO OKAa3aHMIO IOMOIGU rpaskpaHcKomy HaceaeHmio. Coraacao Crartyry
MeskayHApOAHOTO yroAoBHOTO cyaa 1 Ycrasy CregnaasHoro cypa 1o Ceeppa-
AeoHe, yMBIIIACHHOE HaHECEHME YAAPOB IO IIEPCOHAAY, 3aACTICTBOBAHHOMY B
OKa3aHMM TYMAHUTAPHOW IIOMOIOWU B COOTBETCTBUM C YcTasom OpraHmsanmmu
OO0pepnuEHHBIX Harmil, caMTaeTcss BOGHHBIM ITPECTYIIAGHMEM BO Bpems He-
MESKAVHAPOAHBIX BOOPY>KEHHBIX KOH(AMKTOB, IIOKA TAKON IIEPCOHAA WUMEET
ITPaBoO Ha 3aIJUTY, KOTOPOV IOAB3YIOTCS IPAsKAAHCKME AMIJA B COOTBETCTBUM C
ME>KAYHAPOAHBIM TyMaHWUTapHBIM IpaBoml). Kpome Toro, ata HOpma copep-
SKUTCS B HECKOABKMX APYIMX AOKYMEHTAX, TAK)Ke OTHOCAIOUXCA K HEMESKAY-
HaPOAHBIM BOOPY’KEHHBIM KOHPAMKTaM!L,

O0s13aTeABCTBO YBAYKATH M 3aIQUINATH TIEPCOHAA OPTaHM3AIMI, OKA3BIBAIO-
IJVX TYMaHWUTAPHYIO IIOMOIb, BKAIOYEHO B HEKOTOPLIe BOCHHbIE YCTaBhl M Ha-
CTaBAGHMSI, KOTOPbIE IPUMEHMUMBI AU TTPUMEHSIAUCH BO BPEMs HEMESKAYHA-
POAHBIX BOOPY’KEHHBIX KOHPAMKTOB!Z. OHO TaK>Ke COACPSKUTCA B OPULMAAD-
HBIX 3asABACHMUAX, KaCaIOIJWUXCS MMEHHO HEMEKAVHAPOAHBIX BOOPY>KEHHBIX
KOHPAUKTOBL.

Kpome Toro, OOH n Apyrie MeXAYHAPOAHbBIE OPraHM3aLMUWU IIPUHSIAM U
IPUHUMAIOT PE30AIONNHM, ommparorguecs: Ha aty HopMy. Coser besomacnoctn
OOH HeoAHOKPAaTHO IPU3BIBAA CTOPOHBI B HEMEYKAYVHAPOAHBIX BOOPYSKEHHBIX
koHpAMKTAX, HarTpumep, B Auroae, Adpranmcrane, bocunn n I'epuerosmue, by-
pyuAn, Kocoso, Anbepun, Pyanae n Comaan, yBaskath 1 3aIguIlaTh IEPCOHAA
T'YMaHWUTAPHBIX OpraHm3anmils.

10" Craryr MYC, crarps 8(2) (e) (iii); Veras Cregnaasnoro cyaa o Ceeppa-AeoHe, crarhs
4(b).

11 Cm. Agreement No. 2 on the Implementation of the Agreement of 22 May 1992
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2(d) (r. II, ra. 8,
§ 5); Agreement No. 3 on the ICRC Plan of Action between the Parties to the Conflict
in Bosnia and Herzegovina, para. I1(9) (tam ke, § 6); Bahir Dar Agreement, para. 2
(tam sxe, § 7); Agreement on Ground Rules for Operation Lifeline Sudan (ram ke,
§ 8); Bioaserens l'enepassroro cexperapss OOH or 6 asrycra 1999 r., pasaea 9.9;
Agreement on the Protection and Provision of Humanitarian Assistance in the Sudan,
para. 1 (. I, ra. 8, § 10); Cairo Declaration, para. 67 (tam ke, § 11).

12 Cm., Harrpumep, BoeHHbIE ycTasbl M HacTapaeHms Kanaapr (tam sxe, § 14) u IOrocaasun
(Tam ke, § 18).

13 Cm., Harrpumep, saseaeams Bypymam (tam ske, § 166), Beamxobpuranmum (tam sKe,
§ 178), Tepmanun (tam ke, § 26), Poccun (tam sxe, § 175), CIIA (tam sxe, § 180),
IOAP (Tam ke, § 36)

14 Cm., nanpumep, Pesoaronun Cosera Besonacnocrn OOH 733, 23 smsapsa 1992 1, § 8,
814, 26 mapra 1993 1., § 9, 746, 17 mapra 1992 ., § 8, 751, 24 anpeas 1992 1., § 14,
758, 8 mions 1992 r., § 7, 770, 13 asrycra 1992 1., § 6, 787, 16 mosabps 1992 1., § 18,
819, 16 arpeas 1993 r., mpeambyaa u § 10, 824, 6 mas 1993 1., § 4 (b), 851, 15 nroas
1993 1., § 20, 897, 4 deppans 1994 r., mpeambyaa, 923, 31 mas 1994 r., mpeambyaa,
954, 4 noabpa 1994 r., mpeambyaa, 918, 17 mas 1994 r, § 11, 925, 8 miona 1994 r.,
§ 11, 946, 30 cenrsbps 1994 r., mpeambyaa, 952, 27 oxrabpa 1994 r., § 7, 954,



Hopma 31 139

Aannas HOpma Oblaa IOATBEpP>KACHA Ha BeemmpHONM KoHepeHUmM I1o

mpaBam deaoBeka 1993 1. n ma XXVI n XXVII MeskayHapoarsix koHepeH-
yusax Kpacaoro Kpecra n Kpacuoro IToaymecsima coorsercreerno B 1995 n
1999 rr.15

OdnynaspHOM IPAKTUKH, IIPOTHUBOPEYALIE AAHHON HOPME, He ObIAO OOHAPY-
SKEHO HM B OTHOIICHWUM MEKAYVHAPOAHBIX, HI B OTHOILICHMN HEMESKAYHAPOA-
HBIX BOOPY>KEHHBIX KOHQAMKTOB. HapyieHns 1o HOpMbI OOBIMHO OCYsKAA-
JOTCSI TOCYAAPCTBAMM BHE 3aBUCUMOCTHM OT TOTO, HOCUT KOHPAMUKT MEKAYHA-
POAHBII MAM HEMEKAYHAPOAHBIN XapakTeplé. VIx Takske OCy>KAAIOT MESKAYHA-
poansre opranmsagunl’. Tlocae HamapeHMsT Ha aBTOMOOMAB C COTPYAHMKAMM
MKKK B Bypyuan B 1996 r. mpesupenT n npemsep-muumcTp Bypyaam 3assn-

15

17

4 mosbps 1994 1., § 7, 985, 13 anpeas 1995 1., § 6, 1001, 30 mromsa 1995 ., § 13, 1014,
15 cenrsabpsa 1995 r., § 13, 998, 16 mrona 1995 r., § 1, 1040, 29 susapa 1996 r.,
npeambyaa, 1041, 29 ausaps 1996 r., § 6, 1059, 31 masn 1996 r., § 7, 1071, 30 asrycra
1996 r., § 10, 1075, 11 oxrabpsa 1996 r., § 18, 1087, 11 aexabps 1996 r., § 16, 1088,
12 aexabps 1996 r., § 23, 1127, 28 asrycra 1997 r., § 14, 1173, 12 wions 1998 1., § 9,
1193, 28 asrycra 1998 r., § 7, 1195, 15 centsbps 1998 1., § 9, 1199, 23 cenrabps
1998 1., § 10, n 1203, 4 okrabpsa 1998 1., § §; cm. Tarcke 3assaerms ITpesceparens
Cogera Besonacaocrn OOH (. 11, ra. 8, §§ 67—70, 72—73, 75—76, 81, 87—88, 90—91
n 93).

Beemmprast kondpepeHyms 1o mpasam deaoseka, Bexa, 14—25 wmiona 1993 r., Benckas
Aexaapagmst n [Iporpamma aevictemii, Aok, OOH A/CONF.157/24, 12 mroas 1993 r.,
§ 1(29); XXVI Mesxkaynapoanas xondepenyms Kpacnoro Kpecra u  Kpacnoro
IMoaymecsia, JKenena, 3—7 aexabpst 1995 1., Pesoaroyns 4, § 2(d) B Mexdyrapodrnom
sxyprare Kpacnozo Kpecma, Ne 8, smpapv—denpass 1996 r., c. 64; 27th International
Conference of the Red Cross and Red Crescent, Plan of Action for the years
2000—2003 (adopted by consensus) (ram ke, § 123).

CMm., Hampumep, 3assacHMst lepmanmm (tam ske, § 169) w CIHA (tam ke,
§§ 179—180), a Taxske orpakeéHHYIO B oTyéTax mpakTuky Poccun (tam ke, § 175).
Cm., Hanipumep, Pesoaroymun Cosera Besomacnocru OOH 757, 30 maa 1992 r., § 10,
864, 15 centsibps 1993 1., § 13, 897, 4 deppans 1994 r., mpeambyna n § 8, 923, 31 mas
1994 1., mpeambyaa m § 5, 913, 22 ampeas 1994 1., npeambyaa, 946, 30 cenrsbps
1994 r., npeambyaa, 950, 21 oxrabps 1994 r., §§ 7 u 8, 954, 4 nosa6ps 1994 r., § 7,
1049, 5 mapra 1996 r., § 2, 1071, 30 aerycra 1996 r., § 8, 1083, 27 Hosbps 1996 r.,
§ 7, 1193, 28 aprycra 1998 1., § 6, u 1265, 17 centabpsa 1999 r., § 9; cm. Tacke
Basaeums ITpeacepareass Cosera Besomacmocrn OOH (r. II, ra. 8, §§ 199—218);
Pesoatoyun ['enepansront Accambaen OOH 49 /196, 23 aexabps 1994 1., § 15, 49/206,
23 aexabps 1994 1., § 3, 50/200, 22 aexabps 1995 1., § 4, 50/193, 22 pexabps 1995 r.,
§ 14, 53/87, 7 aexabps 1998 r., mpeambyaa, 54/192, 17 aexabpsa 1999 r., npeambyaa
n § 4, u 55/116, 4 aexabpsa 2000 r., npeambyaa n § 2(a)(vii); UN Commission on
Human Rights, Res. 1994/72, 9 March 1994, § 7(d), 1995/89, 8 March 1995, § 17,
1995/91, 8 March 1995, § 3, 1996/1, 27 March 1996, preamble, 1997/77, 18 April
1997, § 9, 1998/70, 21 April 1998, § 5(c) and (e); OAU, Council of Ministers,
Res. 1526 (LX) (r. 11, ra. 8, § 255), Res. 1649 (LXIV) (Tam xe, § 256) and Res. 1662
(LXIV) (ram ske, § 257); OSCE, Chairman-in-Office, Press Release No. 86/96
(Tam ke, § 258).
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AWM, 9TO TAYOOKO COKAACIOT OO 3TOM MHIMACHTE, U COODILMAM, 9TO YrKe II0-
TpebOBaAW ITPOBEACHNS HE3aBUCUMOTO PACCACAOBAHS, YTOOBI HAATH IIPECTYII-
HMKOBI8. CXOAHBIM OBIAO T HOBEACHME POCCUICKOIO ITPABUTEABCTBA, KOTAQ B
TOM >Ke TOAY B Yeune Obiam yoursr mecrepo corpyarnkos MKKK!. MKKK
HAIIOMMHAET CTOPOHAM B MEKAVHAPOAHBIX Y HEMEKAYHAPOAHBIX BOOPYSKEH-
HBIX KOHQPAMKTAX O TOM, UTO OHM AOAJKHBI COOAIOAATH 3Ty HOPMYy2O.

VBaxcenue x nepcornary opzanusayuil, 0xazviBarouux 2yMaHumapHyro
NOMOWD, U €20 3auuma

['paskpaHCKMII MEPCOHAA OPraHM3aLMM, OKA3BIBAIOIIMUX TYMAHUTAPHYIO IIO-
MOIIb, ITOAB3YETCS 3aIQUTOWM OT HAIAACHMI B COOTBETCTBUM C ITPMHIMUIIOM
mpoBepeHns pasamdans (ecm. Hopmy 1). TlpaxkTmka nokassizaer, 9To MOMUMO
3amIpeIjeHns HATAAEHWI Ha TAKOW ITEPCOHAA, COTAACHO TOM HOPME 3arperie-
HBI ITPECACAOBAHNME, 3AITYTUBAHME 11 ITPOU3BOABHOE 3aACPKAHME IIEPCOHAAA TY-
MaHWUTAPHBIX opranmsagniizl. B oObeAMHEHHOT IPaKTUKE TAKJKE eCTh IIpUMe-
PBL OCYIKAEHMST CACAVIOIUX AEMCTBUN, HAIPABACHHBIX ITPOTMB IIEPCOHAAA TY-
MaHUTAPHBIX OPTaHM3alnil: AypHOe obpargenue, Gpu3ndecKoe W ICUXOAOTHUYE-
CKOe HacMAMe, yOmVicTBO, M30MeHMe, TTOXUIEHME, B3SATHUE B 3AA0SKHUKH, ITpe-
CAGAOBAHME, HE3AKOHHBIE aPECT U COACPIKAHME ITOA CTPASKEZZ,

18 Cm. mpaxruxy Bypynan (tam sxe, § 166).

19 Cm. mpaxruxy Poccun (tam ke, § 175).

20 Cm. mpaxmuky MKKK (ram ke, §§ 125—128 n 130—132).

21 Cm. npaxTuxy lepmarmn (tam ke, § 169) n Ouannmmu (tam ke, § 158); Pesoarogun
Cosera Besomacnoctn OOH 897, 4 deppass 1994 r., mpeambysra n § 8, 923, 31 masa
1994 r., npeambyaa u § 5, 918, 17 mas 1994 r., § 11, 925, 8 mions 1994 r., § 11, 940,
31 mioast 1994 1., § 15, 946, 30 cenrabpsa 1994 r., npeambyaa, 950, 21 oxrsa6ps 1994 r.,
§§ 7 u 8, 954, 4 nosbps 1994 1., § 7, 1071, 30 asrycra 1996 r., § 8; cm. Taxske 3ass-
aerns Ipeacepareass Cosera Besomacroctn OOH (r. 11, ra. 8, §§ 199, 202, 204, 212,
216 n 219); Pesoatoymn Tenepaapnoit Accambaen OOH 51/30 B, 5 aexabps 1996 r.,
§ 4, 53/87, 7 aexabpst 1998 r., mpeambyaa, 54/192, 17 aexabps 1999 r., §§ 6 u 7, n
55/116, 4 aexabps 2000 r., npeambyaa n § 2(a) (vii); UN Commission on Human
Rights, Res. 1995/89, 8 March 1995, § 17, and 2001/18, 20 April 2001, § 2(a) (vii);
UN  Secretary-General, Twenty-first progress report on UNOMIL, UN Doc.
$/1997/90, 29 January 1997, § 30; Komnucens OOH o mpasam wenosexa, Criegnans-
HBIM AOKAAAYMK TIO TIOAOYKEHHUIO B 0baacT mpas yeaoseka B Cypane, Aokaaa, Aok. OOH
E/CN.4/1997/58, 3 ¢espars 1997, § 27.

22 Cm., nanpumep, npaxtuky Poceun (r. I1, ra. 8, § 175) u CIHA (Tam ke, §§ 179—180);
Pesoaroygun Cosera BesomacHoctt OOH 897, 4 depans 1994 1., mpeambyaa n § 8, 923,
31 mast 1994 r., npeambyaa u § 5, 918, 17 mas 1994 r., § 11, 925, 8 mionsa 1994 r., § 11,
940, 31 uroas 1994 1., 945, 29 centsbpsa 1994 1., § 11, 952, 27 oxrabps 1994 r., § 8,
950, 21 oxrsibpsa 1994 1., §§ 7 u 8, 954, 4 mosbpsa 1994 1., § 7, 1049, 5 mapra 1996 r.,
§ 2, 1193, 28 asrycra 1998 1., § 6, nu 1265, 17 centsbpst 1999 r., § 9; cm. Taroke 3ass-
aerms Tlpepcepareas Copera Besomacmoctn OOH (r. II, ra. 8, §§ 1999, 204—208,
210—213 wu 216); Pesoatoyun Tenmepanvhoit Accambaen OOH 52/167, 16 aexabps
1997 ., §§ 2 u 6, 53/87, 7 aexabps 1998 1., npeambyaa, 53/164, 9 aexabps 1998 r.,
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[Tommnmo 3TOrO, mMpaKTMKA TOCYAAPCTB 4acTO Tpebyer, 4TOOBI CTOPOHBI B
KOHpAMKTE ObecriednBasn OGe30MaCHOCTh YIOAHOMOYCHHOTO MMM IIEPCOHAAR,
OKAa3BIBAIOIETO TYMAHUTAPHYIO TIOMOIIb, YTO OTPASKEHO B PSIAC OPULIMAABHBIX
sagsaeHnii?®. Kpome toro, Coser besomacnocn OOH mpm3piBas cTOpOHBI B
koHQAMKTAX B AHroae, Adranncrane, bocann n epyerosnne, Bypyuan, Ko-
coBo, Anbepun, Pyanpae m Comaanm obecrieumBars 0e30macHOCTh IIEPCOHAAA,
OKas3bIBAIOIero rymanuTapHyio nomorst. B mpuuaron 3 2000 r. pesoatoymn
0 3aIgUTe TPAKAAHCKMUX AMI] B BOOPY>KEHHBIX KOHPAMKTax Coser beszomacHo-
crn OOH mpmsBaa Bce CTOPOHBI B BOOPY’KEHHBIX KOHQAMKTAX, B TOM UHUCAC
HETOCYAAPCTBEHHBIX CYOBEKTOB, «ObecednBars oxpaHy, 0e30macHOCTh 1 CBO-
6OAY TEPEABMIKEHMS» IIEPCOHAAA TYMAHWUTAPHBIX OPraHm3arnmi?s,

XoTs AOHOAHWUTEABHBIE ITPOTOKOABI IIPEAYCMATPUBAIOT, YTO 3aIUTA IIEP-
COHAAA TYMAHWUTAPHBIX OPraHMU3ALMIA OTHOCUTCS AMUIID K «YIIOAHOMOYCHHOMY»
IIEPCOHAAY KaK TAKOBOMY, B IIOAABASIIOIIEM OOABIIMHCTBE CAYIACB HA IIPAKTHU-
Ke 3TO YCAOBME HE IPUMEHSETCS. [IOHSITHMEe «IIOAHOMOYMID IIOApPA3yMeBaeT
paspelrieHue, MOAYIEHHOE OT COOTBETCTBYIOIJEW CTOPOHBI B KOH(AMKTE, Ha
PpaboTy B KOHTPOAMPYEMBIX €0 pailoHax26. B Takom paspelIeHMM He MOKET

§ 11, 54/192, 17 pexabps 1999 r., mpeambyra u § 4, u 55/116, 4 aexabps 2000 r., mpe-
ambyaa n § 2(a) (vii); UN Commission on Human Rights, Res. 1994/79, 9 March 1994,
§ 11, 1995/77, 8 March 1995, § 17, 1995/91, 8 March 1995, § 3, 1196/1, 27 March
1996, preamble, 1997/77, 18 April 1997, § 9, 1996/73, 23 April 1996, preamble,
1997/59, 15 April 1997, § 4; UN Secretary-General, Twenty-first progress report on
UNOMIL, UN Doc. §/1997/90, 29 January 1997, § 30; Komnccns OOH o mpasam ge-
aoBexa, CIIeUMaAbHBI AOKAAAYMK IO IIOAOKEHMIO B OOAACTI IIPaB YeAOBeKa B BypyHAM,
Bropoit aoxaas, Aoxk. OOH E/CN.4/1997/12, 10 despass 1997 r., § 97, u Cneynaan-
HBIVI AOKAGAUMK II0 MOAOSKEHMIO B obaacTi rpaB deaoBeka B Cypane, Aokaaas, Aox. OOH
E/CN.4/1997/58, 3 despara 1997, § 27; Council of Europe, Parliamentary Assembly,
Res. 921 (1. II, ra. 8, § 251); OAU, Council of Ministers, Res. 1526 (LX) (tam ske,
§ 255), Res. 1649 (LXIV) (tam ke, § 256) and Res. 1662 (LXIV) (tam ke, § 257);
OSCE, Chairman-in-Office, Press Release No. 86/96 (tam sxe, § 258).

23 Cm., nanpumep, sassaeamst Apcrpaann (tam ke, § 23), Tepmanun (tam ke, § 25),
Caosermn (tam ke, § 35) u FOAP (ram xe, § 36).

24 Pesonroyun Cosera Besomacnoctn OOH 733, 23 aupapa 1992 r., § 8, 814, 26 mapra
1993 r., § 9, 746, 17 mapra 1992 r., § 8, 751, 24 anpeast 1992 r., § 14, 758, 8 wmons
1992 1., § 7, 770, 13 asrycra 1992 1., § 6, 787, 16 mosbps 1992 r., § 18, 824, 6 maa
1993 1., § 4 (b), 851, 15 mioan 1993 r., § 20, 897, 4 despaas 1994 r., mpeambyaa, 923,
31 maa 1994 r., npeambyaa, 954, 4 nosbpsa 1994 r., § 7, 918, 17 maa 1994 r., § 11,
925, 8 wions 1994 1., § 11, 946, 30 centsabps 1994 r., mpeambyaa, 952, 27 oxrsabps
1994 r., § 7, 954, 4 nosbpsa 1994 r., § 7, 985, 13 anpeas 1995 r., § 6, 1001, 30 nio-
us 1995 v, § 13, 1014, 15 cenrabps 1995 r., § 13, 998, 16 mons 1995 r., § 1, 1040,
29 aupapst 1996 r., npeambyaa, 1041, 29 ausapa 1996 r., § 6, 1059, 31 maa 1996 r.,
§ 7, 1071, 30 asrycra 1996 r., § 10, 1075, 11 oxrsabps 1996 r., § 18, 1087, 11 aexab-
pa 1996 1., § 16, 1193, 28 asrycra 1998 1., § 7, 1195, 15 cenrsbps 1998 r., § 9, 1199,
23 centsbpa 1998 1., § 10, n 1203, 4 oxrabpsa 1998 r., § 8.

25 Pesoatoyus 1296 Cosera Besonacnoctn OOH, 19 ampeast 2000 r., § 12.

26 AomoanmTespHbI mpotokoa I, crates 71(1) (mpumATa Ha OCHOBE KOHCEHCYCA);
Aomoaruteastsiit mporokoa 11, crares 18(2) (mpmrsaTa Ha OCHOBE KOHCEHCyCA).
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OBITH OTKA3aHO ITO IIPOM3BOABHBIM IIPUYIMHAM, YTOOBI 3aKPHITH IIEPCOHAAY IY-
MAHWUTAPHBIX OPraHM3ALNIL AOCTYII B OIPEACACHHbIE PaitOHBl (CM. KOMMEHTA-

pwit k Hopme 55).

Hopma 32. O6beKTbI, MCIIOAB3YEeMBIE AAS OKAa3aHWS 'YMaHUTAPHOMU
ITOMOIY, AOASKHBI IIOAB3OBATBCS YBASKEHUEM W 3aILWUTOV.

Ipaxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 8, pasaea B.

Pesrome

[TpakTmKa roCyAapCTB YCTAHABAMBAET 3Ty HOPMY B KadecTBE HOPMBI OOBIU-
HOTO MESKAVHAPOAHOTO IIPaBa, IPUMEHSIEMOM BO BPEMSI KaK MESKAVHAPOA-
HBIX, TaK ¥ HEMESKAVHAPOAHBIX BOOPYIKEHHBIX KOHPAUKTOB. DTa HOPMA BBI-
TEKAET M3 3aIPEIJEHNUST UCIIOAB3OBAHMSI TOAOAA B KAYECTBE METOAA BEACHMS
porubel (cm. Hopmy 53), KOTOpoe MPUMEHSIETCS BO BPEMST KaK MEKAYHA-
POAHBIX, TaK " HEMEKAYVHAPOAHBIX BOOPY’KEHHBIX KOHPAMKTOB. besomac-
HOCTh OOBEKTOB, MCITOAB3YEMBIX AAS OKA3aHMSI TYMAHWUTAPHOM ITOMOINM, —
00s13aTeABHOE YCAOBME AAS TOTO, YTOOBI IyMaHMTAPHAS MOMOINb OBIAA AO-
CTABACHA HYIKAAIOIJEMYCST TPASKAAHCKOMY HACEACHMIO, KOTOPOMY YIPOIKaeT
rosoa. C ya€Tom 3TOTO, AQHHAS HOPMA TAKSKE BBITEKAET M3 3aIIPEIeHMs Ha-
MEPEHHOTO IIPEISITCTBOBAHMS OKA3aHUIO TYMAaHUTAPHOM Iomorgn (CM. KOM-
menrapuii k Hopme 55), mockoabky aoboe HarmapeHMe Ha OOBEKTHI, WC-
IIOAB3YEMBIE IIPM OKA3AHWUN TYMAHWUTAPHON MOMOIYM, MX YHUITOSKECHWUE AN
pasrpabaeHne O CyTH SIBASIIOTCS IPEISITCTBOBAHNUEM OKA3aHWUIO TYMAHUTAP-
HOW TTOMOIIIN.

Mexxdyrnapoonvie Goopyxénmvie xongaruxmor

Yersépras JKenenckas KoHBeHIMsT TpebyeT, 4TOOBI BCe TOCyAApCTBA TapaH-
THUPOBAAM OXPaHY IIOCBIAOK C TYMAaHWTAPHOW ITOMOIJBIO, ITPEAHA3HAUYCHHBIX
AAS HACeACHMS OKKYIMPOBAHHON Teppuropun?’. B Goaee obmyent dopmyan-
pOBKe 3Ta HOpMa ceiyac 3aKpelAeHa B AOIOAHWUTEABHOM IIPOTOKOAe ]28.
Coraacro Cratyry MesKAYHAPOAHOTO JTOAOBHOTO CYAQ, YMBILIIACHHOE HaHe-
CeHME YAAPOB IO OOBEKTAM, MATePUaAraM, MOAPASACACHMIM WMAW TPAHC-
IIOPTHBIM CPEACTBAM, 3aACVACTBOBAHHBIM B OKa3aHMUM I'yMaHUTAPHOW IOMO-
mn B coorBeTcTBUN ¢ Ycrasom Opranmsaumnn Obveannénnsx Hagmi, can-

27 Yerpépras JKenesckas KOHBEHLMS, cTaThs 59.
28 AonoaHMTEABHBIN TIPOTOKOA 1, cTarhst 70(4) (mpuHATA Ha OCHOBE KOHCEHCYCA).
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TAeTCS BOCHHBIM IIPECTYIIACHUEM B MESKAVHAPOAHDBIX BOOPYSKEHHBIX KOH-
danKTax, MOKA TaKue OOBEKTHI MMEIOT IIPABO Ha 3aIUUTY, KOTOPOW IIOAB3Y-
JOTCSl TPa’KAQHCKME OOBEKTBI IO MEKAYHAPOAHOMY ITPaBy BOOPYSKEHHBIX
KOHPAUKTOBZ.

3aiguTa OOBEKTOB, MCIIOAB3YEMBIX AASl OKA3aHWSA I'YMaHUTAPHOM ITOMO-
10U, BKAIOYCHA B 3aKOHOAATEABCTBO MHOTMX TOCYAAPCTB, COTAACHO KOTOPOMY
HaIlaACHMEe Ha HUX dABAfdeTCa mpecrymieHunem?0. Dra HOpmMa TaK’Ke IIOA-
TBEPIKAACTCSI OPUIIMAABHBIMIU 3aSIBACHUIMI M APYTOM HMPAKTUKOM3!, B TOM
9HCA€ MTPAKTUKOV TOCYAAPCTB, HE SIBASIONUXCS YIaCTHUKAMMU AOTTOAHUTEAD-
Horo mportokoaa [32. OHa TaxoKke WMCIIOAB30BAaAaCh Y4aCTHMKAMU AOIOAHW-
TEABHOTO ITPOTOKOAA | B OTHOIIEHMSIX C TOCYAAPCTBAMM, HE SIBASIBLIIMMWMCS
€ro y4aCTHUKaMM33.

AaHHag HOpMa TaK’Ke YIOMMUHAETCA B PE3OAIOLMAX MEKAYHAPOAHBIX Op-
TaHM3ALNT, [TOAABASIOIEE OOABIIMHCTBO KOTOPBIX OTHOCHUTCSI K HEMESKAYHA-
POAHBIX BOOPY>KEHHBIM KOHMAMKTAM (CM. HIKE).

Hemexdynapoduvie Boopyxénrvie KoHDAUKMODL

Xorst cratest 18(2) AomnoanmreasHoro mporoxkoaa II tpebyer, yrober mpo-
BOAMAMCH OIIEPalMi IO OKA3aHMIO IOMOIYM HYKAQIOIEMYCS IPasKAAHCKO-
My HaceaeHnio, B [TpoTokoae HeT 0coOOTO MOAOSKEHMS O 3aIguTe OOBEKTOB,
VCIIOAB3YEMBIX AASI OKa3aHWMsl TyMaHuTapHOM romorgn34. OpHAKO 3Ta HOP-
Ma HEOOXOAMMA AASI YCITEXa OIePalLIMil IO OKA3aHMIO IOMOIM IPasKAAHCKO-
my HaceaeHnio. CoraacHo Craryry MesKAYHAPOAHOTO YIOAOBHOTO CyAd M
Verasy CrnepgmaspHoro cyaa mo Ceeppa-AcoOHe, YMBIIIACHHOE HaHECEHME

29 Craryr MVC, crarpa 8(2) (b) (iii).

30 Cm., manpumep, 3axonopareabctso Ascrpaaun (r. II, ta. 8, §§ 294—295), Bocuun n
T'epyerosuusr (tam ke, § 296), Beanxobpuranmn (ram sxe, § 314), l'epmanun (Tam ke,
§ 305), Upnranpaun (tam sxe, § 306), Kamaapt (tam sxe, § 298), Kuras (tam xe,
§299), Koaymbun (Tam ke, § 300), Konro (ram sxe, § 301), Hupepaanpos (ram ske,
§§ 307—308), Hopoit 3eranpamm (tam sxe, § 309), Hopsermn (ram sxe, § 310),
ITopryraamn (Tam ke, § 311), Caosermn (tam ke, § 312), Xopsatun (tam ke, § 302),
D¢mormn (tam ke, § 304), FOrocaasun (tam sxe, § 315); cm. Taxske MPOEKTH 3aKOHOB
Bypyuan (ram ske, § 297), Canssapopa (ram ske, § 303), Tpunnaapa n Tobaro (ram ke,
§ 313).

31 Cm., manmpumep, Boennbiit ycrap Kemun (tam sxe, § 292), saspaenms Bocamn n
T'epuerosuusl, Pecrybankn Cepbeka (tam ke, § 317), T'epmanmn (tam ke, § 321) n
CIIA (ram ke, § 326), a Takske OTPasKEHHYIO B OTYETAX IIPAKTUKY Bpasuamnn (tam ke,
§ 318), Beauxobpuranmn (tam ke, § 325) u Hurepun (tam ke, § 324).

32 Cm., nanpumep, Boennniit yeras Kenun (tam sxe, § 292), sassaenne CILIA (Tam sxe,
§ 326), a Takke OTPAKEHHYIO B OTYETAX NPAKTUKY DBeankobpmrammm (Tam Ke,
§ 325).

335 Cm., Hattpumep, saspaerns [epmarun B orHomenun Cypana (tam ke, § 321).

3¢ Aomoarmreapnsrii nporoxoa 11, crares 18(2) (mpumsaTa Ha ocHOBE KOHCEHCyca).
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yAApOB IO OOBEKTAaM, MATEPUAAAM, TIOAPABACACHUIM MAM TPAHCIOPTHBIM
CPEACTBAM, 3aACTICTBOBAHHBIM B OKA3aHWMM TYMAHWUTAPHOV ITOMOIJU B COOT-
serctBun ¢ YcraBom Opranmsagmumn O6beamuénneix Hangmit, cumraercs Bo-
€HHBIM IIPECTYIIACHMEM BO BPEMS HEMEKAYVHAPOAHBIX BOOPY’KEHHBIX KOH-
$AMKTOB, IOKA TakMe OOBEKTH MMEIOT IIPABO HA 3AIUTY, KOTOPOI MOAB3Y-
IOTCST TPASKAQHCKIME AMIIA COTAACHO MEKAYVHAPOAHOMY IIPABY BOOPY>KEHHBIX
KOHPAMKTOB3S. Kpome TOro, 3Ta HOpMA COACPIKUTCS B HECKOABKMX APYIMX
AOKYMEHTAX, TAK)KE OTHOCSIGUXCSI K HEMEKAYHAPOAHBIM BOOPYSKEHHBIM
KOHpAMKTAM3S,

3argnTa OOBEKTOB, MCIIOAB3YEMBIX AASL OKA3AHWSI TYMAHUTAPHON IIOMOIH,
TAK>KE TOAKPEIIASCTCS OPUUMAABHBIMI 3aSBACHUSIMM, CACAAHHBIMM BO BPEMsI
HEMESKAVHAPOAHBIX BOOPYSKEHHBIX KOH(AMKTOB, M OTPa’KEHHOWM B OTYETAX
IIPaKTHUKOM.

Ora HOpMma BomIAa BO MHOIMe pesosrounn, mpuuarsie OOH n Apyrmmn
MeKAYHApOAHBIMI  oprarmsagnsamn. Coser Besomacmocrn OOH, nampumep,
JIIOMMHAA 3Ty HOPMY B CBSI31 ¢ KOHPAUKTaMI B AHroae, Anbepun n Pyanpae3s.

OdnunaspHOM MPAKTUKM, IPOTUBOPEUAISNl AAHHOM HOPME, He OBIA0 OOHapy-
JKEHO HU B OTHOLIEHUM MENKAYHAPOAHBIX, HU B OTHOLIEHMUM HEMEKAVHAPOA-
HBIX BOOPY>KEHHBIX KOH(PAMKTOB. [IpeAroaaraemere HapyIIeHWs 3TOVM HOPMBI
OBBITHO OCYIKAAIOTCSI TOCYAAPCTBAMIM BHE 3aBUCMMOCTM OT XapaKTepa BOOPY-
skéHHOro KoHPAUKTa?. Mx Takske ocyskparor OOH m aApyrue mesrkpyHapoA-
uele oprannzagmnnt’. MKKK HammommHaer cTOpoHaM B MESKAYHAPOAHBIX M He-
MEKAYHAPOAHBIX BOOPY’KEHHBIX KOHPAUKTAX O TOM, YTO OHM AOASKHBI COOAIO-
AATh 3Ty HOpMY?L,

35 Craryr MYC, crarpa 8(2) (e) (iii); Yeras Crenpnaasroro cyaa o Coheppa-Acone, Article
4(b).

36 Cm. Bahir Dar Agreement, para. 2 (r. II, ta. 8, § 288); Bioaserens I'emepaspmoro
cexperaps OOH or 6 asrycra 1999 r., pasaea 9.9; UNTAET Regulation 2000/15,
Section 6(1) (b) (iii) and (e) (i) (r. II, ra. 8, § 291).

37 Cm., nanpumep, sassaerns [epmanun (tam ke, § 321) u CIIA (ram ke, § 326), a
TaKyKe OTPa’KEHHYIO B OTYETAX MPAKTUKY Beankobpurammn (tam ke, § 325) u Hurepun
(tam ke, § 324).

38 Cm., marrpumep, Pesoatogmn Copera Besomacnoctn OOH 918, 17 mas 1994 r., § 11,
925, 8 wions 1994 r., § 11, 950, 21 okrabpa 1994 r., § 8, 1075, 11 oxrabps 1996 r.,
§ 18, n 1087, 11 pexabps 1996 r., § 16.

39 Cm., naupumep, sassaerns Fepmanun (1. 11, ra. 8, § 321) n CIHA (ram ke, § 326).

40 Cm., nanpumep, Pesoatoyun Cosera Besomacnocrn OOH 1059, 31 mas 1996 1., § 6,
1071, 30 asrycra 1996 r., § 8, 1083, 27 nosbps 1996 1., § 7, n 1265, 17 cenrabps
1999 1., § 2; em. Taoke 3assacams [Ipeacepareas Cosera Besomacmocrn OOH (1. II,
ra. 8, §§ 336—340); Pesoaroymun T'enepasbuoit Accambaen OOH 51/30 B, 5 aexabps
1996, § 4, n 54/192, 17 pexabps 1999 1., npeambysa n § 2; UN Commission on
Human Rights, Res. 1995/77.

41 Cm. mpaktuky MKKK (r. II, ra. 8, §§ 354 n 356—358).
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VBaxcenue x nepconary opeanuzayuil, okazvibarouux yMarumapHyo
HOMOWD, U UX 3Auuma

B mpunimire, 0ObeKTH, MCIIOAB3YEMBIC AAS OKA3AHWSI TYMAHUTAPHON TOMOIIH,
SIBASIFOTCSI TPAYKAQHCKUMM OOBEKTAMM M B KAYECTBE TAKOBBIX ITOAB3YIOTCS 3a-
muroit or HamapaeHns (cm. Hopmy 7). Ilpaktmka rocyAapcTs MOKasblBaer,
9TO TIOMMMO HAITAACHMI Ha OOBEKTHI, MCIIOAB3YEMBIC AAS OKA3AHWMS TYMAHM-
TAPHOM IIOMOIHM, TAKIKE 3AIPEIICHBl VHUITOSKEHNME, He3aKOHHOE IIPUCBOCHME
n pasrpabaeHne TakmMx OOBEKTOBY2. DTO MpaKTMIECKOE BBIPasKeHME OOIIMX
HOPM, OTHOCSIIMXCSI K YHUITOSKEHHMIO M 3axBary mmyrgectsa (cm. raasy 16).
B HEKOTOPBIX CAyYasX IPAKTMKA IIOKA3BIBACT, YTO KaXKAAS CTOPOHA B KOH-
dankTe AOAKHA ObecrredmBaTh OE30IMACHOCTH OOBEKTOB, MCIIOAB3YEMBIX AAS
oKaszaHus rymaHutapHoi nomowmn. B 1996 r., nanpumep, Coser Besomacho-
crn OOH mpm3Baa Bce cTOpOHBI B KOHQAUKTE B AHroae rapantmMposaTh beso-
[IACHOCTh 'YMAHWUTAPHBIX TPY30B HA BCE TEPPUTOPUM CTPAHBI4.

42 Cm., Hanipumep, nipaxtuxy Ascrpasann (tam ke, § 294), Hupepaanpos (tam ke, § 307)
n Odmormn (ram ke, § 304); cm. Taxske mpoektsl 3akoHoB CasbBapopa (Tam ke,
§ 303); Pesoaroyun Cosera Besomacunocrn OOH 950, 21 oxrabps 1994 r., § 8, 1059,
31 mas 1996 1., § 6, 1071, 30 asrycra 1996 1., § 8, n 1083, 27 nos6ps 1996 r., § 7;
BasBaeums Ilpeacepareass Cosera Besomacmocrn OOH (r. II, ma. 8, §§ 336—340);
Pesoatoyun Tenepanbnoit Accambaen OOH 51/30 B, 5 aexabpa 1996 r., § 4, 54/192,
17 aexabps 1999 r., mpeambyaa u § 2, u 55/116, 4 aexabps 2000 r., § 3(g).

43 Pesoaroymn Cosera Besomacnocru OOH 1075, 11 oxrsabps 1996 r., § 18, u 1087,
11 aexabps 1996 1., § 16.
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I'AABA 9

ITEPCOHAA M OBBEKTEI, 3AAEMMCTBOBAHHEBIE
B MMCCHN T10 ITOAAEPPKAHMUIO MUPA

Hopma 33. 3anpergeHo cosepuiath HammaA€HUsI Ha IIEPCOHAA

" OOBEKTHI, 3aAEVICTBOBAHHBIE B MUCCUN 10 IIOAAEPSKAHUIO MUpa
B coorBeTcTBUMU ¢ YcraBoM Opranmsagmun O6bpeamnénnpix Harmii,
[IOKa OHW MMEIOT IIPAaBO Ha 3alJUTY, KOTOPOI IIOAB3YIOTCS
IPasKAAHCKME AMLIA MAW TPASKAAHCKME OOBEKTHI B COOTBETCTBUM

C MESKAYVHAPOAHBIM I'YMaHHUTAPHBIM ITPABOM.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, Tom II, taasa 9.

Pesrome

[TpakTiKa TOCyAApCTB YCTAHABAMBACT 3Ty HOPMY B KA4eCTBE HOPMBI OOBIYHO-
IO MEKAYHAPOAHOTO IIpaBa, IIPUMEHAEMONM BO BpeMs KaK MESKAYHAPOAHBIX,
TaK M HEMEKAVHAPOAHBIX BOOPY’KEHHBIX KOH(AMKTOB.

MexxOynapodnvie u nemexOynapodnvie GoopyKéHHbIE KOHPAUKINDL

B mpakTuke rocyAapcTB AUMIJA M3 UMCAA CHA TI0 TIOAACPIKAHMIO MMUPA, KOTO-
Pble OOBIYHO COCTOAT M3 MPOPECCUOHAABHBIX COAAAT, PACCMATPUBAIOTCSI KaK
TPasKAQHCKME AMIJA, TOCKOABKY OHM HE ITPUHAAACSKAT K CTOPOHE B KOH(AUK-
Te ¥ CYUTAIOTCS MMEIOLMMI IIPABO HA TAKVIO K€ 3aIIUTY OT HAIAACHMUI,
4TO W TPAYKAAHCKUE AMIJA, AO TEX IOP, IIOKA OHM HE IPUHUMAIOT HEIIOCPEA-
CTBEHHOTO y4acTus B BOEHHBIX AeticTBusx (cm. Hopmor 1 n 6). B xauecrse
TPASKAAHCKMUX AMI] AMYHBIM COCTAB CHUA IIO IMOAACPIKAHMIO MUPA MMEeT IIpa-
BO Ha OCHOBOIIOAATAIOIINME TAPAHTWUM, YCTAHOBACHHBIE B raase 32. Ilo tomy
K€ HPUHOUITY, OOBEKTHI, MCIIOAB3yEMBIE B OINEPAUMSIX IIO ITOAACPIKAHMIO
MUPA, CIUTAIOTCI TPASKAAHCKUMU OOBEKTAMM, KOTOPBIE IIOAB3YVIOTCS 3allfu-
Toit or Hamaaeunit (cm. Hopmy 7).

CoraacHo Craryry Me>KAYHAPOAHOIO YTOAOBHOIO CYAQ, YMBILIACHHOE Ha-
HEeCeHMEe YAAPOB IIO IIEPCOHAAY M OOBEKTAM, 3aACTICTBOBAHHBIM B MUCCHUM IIO
ITOAAEPYKAHMIO Mupa B coorsercTBun ¢ Ycrasom Opranmsanmun OObeAnHEH-
HbIx Hainii, sSiBAseTCs BOGHHBIM IIPECTYIIACHUEM BO BPEMsI MESKAVHAPOAHBIX
" HEMESKAVHAPOAHBIX BOOPY>KEHHBIX KOH(AMKTOB, ITOKA TAKOM MEPCOHAA U
OOBEKTHI MMEIOT ITPABO HA 3AIJUTY, KOTOPOM IOAB3YIOTCS TPAKAAHCKUE AM-
1Ja MAM TPASKAAHCKME OOBEKTHI B COOTBETCTBUM C MEKAVHAPOAHBIM TYMAHM-
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TapHBIM IIpaBomM!. DTa HOpMaA TaksKke BKAIOYeHA B Ycras CremnasbHOIO Cy-
Aa o Creeppa-Aeone?.

DTa HOpMa TaK’Ke COACPSKMUTCS B HEKOTOPBIX BOCHHBIX JCTABAX M HACTAB-
aennsaxs. Hamapenme Ha mepcoHan m OOBEKTHI, 3aACHCTBOBAHHBIC B MICCUIA IIO
MOAACPKAHUIO MUPA, SIBASICTCSI IIPECTYIIACHUEM IO 3aKOHOAATEABCTBY MHOTMX
TOCYAAPCTBH,

OdnynaspHOM MPaKTUKY, IPOTUBOPEYAIeil AAHHOWM HOpPMe, ODHAPY’KEeHO
He 6p1a0. Hamapenns ma mepconas m OOBEKTHI, 3aACTICTBOBAHHBIC B MMCCHUSIX
[0 TIOAACPIKAHMIO MMPA, OOBIMHO OCY>KAAIOTCI TocyAapersammd. Mx Taroke
ocysrpator OOH n Apyrie MesKAYHAPOAHBIE OPraHM3ALMNUS, B HEKOTOPBIX CAY-

Craryr MYC, crarea 8(2) (b) (iii) n (e) (iii).

2 Yeras Creguanstoro cyaa no Coeppa-Aeone, cratps 4(b).

5 Cwm., Hampumep, BOEHHBIE ycTaBbl n HacTaBaeHws lepmanmm (1. II, ta. 9, § 11),

Mcenannn (tam ke, § 14), Kamepyna (ram ke, § 10) u Hosont 3esanaun (ram ke,

§ 12).

Cm., Hanpumep, 3akoHOAaTeAbcTBO Apcrpasnn (tam ke, § 15), Asepbaiiasxana (ram

ke, § 16), Beamxobpurammm (tam ke, §§ 27—28), Tepmanmn (tam ke, § 21),

I'pysun (ramke, § 20), Kanapsr (tam ske, § 18), Konro (ram ke, § 19), Maan

(ramke, §22), Hupepaanpos (ram ke, § 23), Hoson 3erampamn (rtam >xe,

§§ 24—25), a Taske cm. poexThl 3aKoHOB Bypynan (Tam ke, § 17) u Tpunupapsa n

Tobaro (tam ke, § 26).

5 Cm., manpumep, npaktuky Ascrpasmn (tam sxe, § 31), Beamxkobpurammn (tam e,
§§ 39—40), T'epmarmn (tam ke, § 34), Anbepun (tam ke, § 35), Poccun (tam ke,
§ 37), CIIA (ram ke, §§ 41—42), Vxpannsr (tam ke, § 38) u Ounasaann (tam ke,
§ 33).

6 Cwm., marmpumep, Pesostoyun Cosera Besomacmoctn OOH 757, 30 mas 1992 r.,
mpeambyaa, 788, 19 mosbps 1992 r., § 4, 794, 3 aexabpsa 1992 r., mpeambyaa, 802,
25 ssapsa 1993 r., § 2, 804, 29 susapsa 1993 r., § 12, 897, 4 despaas 1994 1., § 8,
923, 31 maa 1994 r., npeambyaa u § 5, 954, 4 nosbps 1994 r., npeambysra n § 7, 912,
21 ampeas 1994 1., § 5, 946, 30 cenrsabps 1994 r., mpeambyaa n § 4, 987, 19 ampeas
1995 r., npeambyaa n § 1, 994, 17 mas 1995 r., npeambyaa, 1004, 12 uioas 1995 r.,
npeambyaa, 1009, 10 asrycra 1995 r., npeambyra u § 6, 1041, 29 sausaps 1996 r.,
npeambyaa n § 4, 1059, 31 maa 1996 r., § 6, 1071, 30 asrycra 1996 r., § 8, 1083,
27 nosibps 1996 1., § 7, 1099, 14 mapra 1997 r., npeambysa n § 4, 1118, 30 nrons
1997 1., mpeambyaa, 1157, 20 mapra 1998 r., § 9, 1164, 29 aupeas 1998 r., § 4, 1173,
12 mions 1998 r., § 5, 1180, 29 wmiona 1998 r., § 5, 1187, 30 mioasn 1998 r., § 11;
Pesoaroumn T'enepansuoit Accambaen OOH 47/121, 18 aexabps 1992 r., mpeambyaa,
49/196, 23 aexabps 1994 1., § 15, n 50/193, 22 apexabps 1995 r., § 14; UN
Commission on Human Rights, Res. 1993/7, 23 February 1993, § 15, 1994/60,
4 March 1994, § 3, 1994/72, 9 March 1994, § 12, 1995/89, 8 March 1995, §17;
ECOWAS, First Summit Meeting of the Committee of Nine on the Liberian Crisis, Final
Communique (r. II, ra. 9, § 118); EU, Statement before the UN Security Council
(tamke, § 119); OIC, Conference of Ministers of Foreign Affairs, Res. 1/6-EX
(tam ke, § 120) and statement before the UN Security Council (tam ke, § 121); 88th
Inter-Parliamentary Conference, Resolution on support to the recent international ini-
tiatives to halt the violence and put an end to the violations of human rights in Bosnia
and Herzegovina (tam ke, § 122).
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YasIX HA3BIBASL TAKME HAITAACHWS NMPecTYIHBIMI. [TOMMMO HEIIOCPEACTBEHHBIX
namapernii, OOH ocyskpaaer n Apyrme AesHNMS, HAIIPABACHHBIE IIPOTUB IIEPCO-
HAAQ MUCCHUTL TIO MIOAACPSKAHWMIO MMUPA, HO HE SIBASIOIMECS] HAMAACHUIMM KaK
TaKOBBIMM, HAIIPUMEP, IPECACAOBAHME, OCKOPOACHNE, 3aIyTMBaHNE, HACUANE,
3aA€psKaHMe ¥ IAOXOe OOpalgeHme, M IIPU3BIBACT CTOPOHBI B KOH(AMKTAX
obecreunBaTh 6E30IIACHOCTD 1 CBOOOAY MEPEABVMIKEHMUS TAKOTO IIEPCOHAAAS.

B aeae Kapaasknaa n Maapnda, KoTopoe paccmarpmBaaock B MeskAyHapoa-
HOM JTOAOBHOM TpnbyHase 1o 6piBirent FOrocaasmm, OACYAMMBIE OOBMHSIAMUCDH
B YJACTMUM «B 3aXBATE B 3AAO0SKHUKM IPASKAAHCKUX AMIJ, TO €CTh AMI] M3 COCTA-
Ba muccnn OOH 1o moaaepsKaHnio mMupa»®.

Coepa npumenenus

AaHHas HOPMa OTHOCWTCS AMIID K CHAAM TIOAACPSKAHMSA MUPA, OYAb OHM Yd-
pesxaersr OOH man Kakom-AnbO PErMoHAABHOV OpPraHWU3alMei, A0 TeX IIOP,
IIOKa OHW WMMEIOT ITPaBO Ha 3aIJUTY, KOTOPOM IMOAB3YIOTCS TPASKAAHCKME AM-
pga. COOTBETCTBEHHO, OHA He PACIPOCTPAHAETCA HAa CMABI, YYaCTBYIOIUE B
orrepanmsIxX MO YCTAHOBACHUIO MUPA, AMMHBIV COCTAB KOTOPBIX CIUTACTCS KOM-
GaTaHTaMM, ODSI3aHHBIMU COOAIOAATH MEKAYHAPOAHOE TYMaHUTapHOE Ipasoll.

7 Cm., nanpumep, Pesoarounn Cosera Besonacnoctn OOH 587, 23 cenrabpsa 1986 1., §§ 1
n 2, 837, 6 uronsa 1993 r., mpeambyaa, 865, 22 centabpsa 1993 r., § 3, u 1099, 14 mapra
1997 r., mpeambyaa u § 4.

8 Cm., manpumep, Pesoarounn Cosera Besomacunoctn OOH 467, 24 ampeas 1980 r., § 2,
788, 19 nosbps 1992 r., § 4, 813, 26 mapra 1993 1., § 6, 804, 29 susaps 1993 r., § 12,
819, 16 ampeas 1993 r., mpeambysa n § 10, 868, 29 cenrabps 1993 r., § 3, 897,
4 despanst 1994 1., mpeambyaa, 923, 31 maa 1994 r., npeambyra n § 5, 954, 4 noabps
1994 1., mpeambyara n § 7, 913, 22 anpeas 1994 r., npeambyaa, 918, 17 mas 1994 r.,
§ 11, 925, 8 mrons 1994 1., § 11, 940, 31 mroast 1994 1., § 15, 946, 30 cenrsibps 1994 r.,
npeambyaa n § 4, 950, 21 oxrabps 1994 r., §§ 7 u 8, 987, 19 ampeas 1995 r.,
npeambyaa n § 1, 993, 12 mas 1995 r., § 8, 1036, 12 ausapa 1996 r., § 8, 994, 17 masn
1995 r., mpeambyaa, 998, 16 mrons 1995 r., § 1, 1004, 12 mioas 1995 r., mpeambyaa,
1009, 10 asrycra 1995 r., nmpeambyaa n § 6, 1031, 15 aexabpa 1995 r., § 37, 1099,
14 mapra 1997 r., npeambyaa u § 4, 1157, 20 mapra 1998 r., § 9, 1173, 12 wmrons
1998 ., § 5, 1180, 29 mrons 1998 1., § 5, 1206, 12 mosbpsa 1998 r., §§ 6 u 7, n 1313,
4 aprycra 2000 r., mpeambyra; UN Commission on Human Rights, Res. 1994/72,
9 March 1994, § 12, 1995/89, 8 March 1995, §17, 1995/91, 8 March 1995, § 3.

9 ICTY, Karadzi¢ and Mladié case, First Indictment (r. II, ra. 9, § 125).

10 Cm., Hanipumep, Broaserens [enepassroro cexperapst OOH or 6 asrycra 1999 r., n. 1.
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KYPHAANCTBI

Hopma 34. I'paskpaHCKHME SKYPHAAUCTHI, HAXOASIIUECS

B IPOPEeCcCMOHAABHBIX KOMAHAUPOBKAX B PailOHAX BOOPYKEHHOIO
KOH(PAMUKTA, AOASKHBI IIOAB30BATHCSI YBASKEHUEM W 3AIIUTOM

AO TE€X IIOp, IOKA OHWU He IIPUHUMAIOT HEIIOCPEACTBEHHOIO Y4aCTUs
B BOEHHBIX AEVUCTBUIX.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
20053, tom 11, taasa 10.

Pesrome

[TpakTmKka rocyAapCcTB yCTAHABAMBACT 3Ty HOPMY B KadeCTBE HOPMBI OOBIMHO-
TO MEXKAYHAPOAHOTO IIPABa, IPUMEHSIEMONM BO BPeMs KAK MEXKAYHAPOAHBIX,
TaK Y HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(AUKTOB.

Mexxdyrnapodnvie Boopyxénmvie xondaruxmot

3ammra IpaskKAAHCKMX SKYPHAAUCTOB IIPEAYCMOTpeHa B craTbe 79 AomosHn-
TEABHOTO ITPOTOKOAA I, B OTHOLIEHMW KOTOPOV He OBIAO CACAAHO HMKAKMX
OroBOpoK!.

Ora HOpMa 3aKpeIAeHa BO MHOTMX BOCHHBIX YCTaBaX ¥ HACTABACHVAXZ.
Ona TaxoKke IOAACPSKMBACTCS OPUIIMAABHBIMM 3aSBACHUSIMU W OTPAsKEHHOM B
OTYETaX MPAKTUKONM3, B TOM UMCAE IIPAKTUKOW TOCYAAPCTB, HE SBASIOIIMXCS
Y9aCTHUKAMM AOITOAHUTEABHOTO ITPOTOKOAA [4.

AornoaHnTeAbHBI TPOTOKOA I, crarbs 79 (mpuHsATa HA OCHOBE KOHCEHCYCA).

2 CMm., Hampumep, BOeHHble ycrasbl M HacrtaBaeHns Ascrpaamm (. II, ra. 10, § 5),
Aprenrunst (Tam 3ke, § 4), Bernna (tam ke, § 6), Fepmanun (tam ke, § 10), Mapanas
(ram ke, § 11), Vicnanun (ram ske, § 16), Kamepyna (ram ke, § 7), Kanaasr (tam ke,
§ 8), Maaarackapa (tam ke, § 12), Hurepun (tam sxe, § 15), Hupepaanaos (tam sxe,
§ 13), Hosoit 3eaanpnn (ram sxe, § 14), Toro (Ttam ke, § 17) n Oparumn (tam ke,
§9).

3 Cm. zasBaermns Bpasmann (tam ke, § 22), CLUIA (tam ke, §§ 28—29) u Pepepatusroii
Pecriybanxn Tepmanmnm (tam ke, § 23), a Takske OTPasKEHHYIO B OTYETAX IPAKTUKY
Nopaarmn (tam sxe, § 24), Hurepun (ram sxe, § 26), Pyamasr (tam ske, § 27) n
IOsku01 Kopen (tam ke, § 25).

4 Cm., mHanpumep, npaxtuky Mapanas (tam sxe, § 11) n CLIA (tam xe, §§ 28—29).
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HemexdyrapoOnvie Boopyxénmovie KoHpAUKMDL

Xots B AomoaHMTEABHOM IIPOTOKOAE I HeT 0cOobOro mMoAO>KeHMs O TpasKAaH-
CKMX JKYPHAAUCTAX, MX MMMVHUTET OT HANAACHMSI OCHOBAH HA 3aIIPeIeHmN
HAITAACHMI Ha TPASKAAHCKMUX AMI, €CAM W IMOKAa OHWM He IMPUHUMAIOT HEeITo-
CPEACTBEHHOTO y4acTiMsl B BOCHHBIX AericTBusix (cm. Hopmy 6). Dror BeiBop
IIPUMEHSIACSI Ha TIPAKTHUKE AQKE AO IPUHSITHU AOIOAHUTEABHBIX ITPOTOKO-
20B. bpasmansa B 1971 1. u lepmanns B 1973 1. 3asa8man Ha 3acepannn Tpe-
Thero komurera ['eHepasstoit Accambaen OOH, 94TO SKYpPHAAMUCTBI ITOAB3YIOT-
Cs1 3aIJUTOM B KAYECTBE TPAYKAAHCKMX AMIJ, B COOTBETCTBUM C ITPUHIMUIIOM
rposepenns pazanunst’. Komucens OOH mo yeranosaermnio mermast B Canb-
BaAOpe COYAd YOMUIICTBO UETBIPEX TOAAAHACKUX SKYPHAAUCTOB, COIIPOBOKAAB-
mnx yyactHUKOB OpoHTa HAMOHAABHOTO 0cBObOKAeHNMS nmenn PapabyHpo
Maptn, KoTopsle ImomaAu B 3acaAy HMATPyAs BOOPY’KEHHBIX cuA CaapBapopa,
HAPYIICHUEM MEKAYHAPOAHOTO I'YMAHUTAPHOIO IIPABA, «KOTOPOE IIPEAyCMa-
TPMUBAET, YTO I'PASKAAHCKME AMIA HE AOAKHBI CTAHOBUTHCS OOBEKTOM Hara-
Aeans»6. B 1996 r. Komnrer muancrpos Cosera Epporsr moarBepana sHaum-
MOCTB CTaThby 79 AOMOAHUTEABHOTO IIPOTOKOAA I, «KOTOPBIL OroBapmBaer,
4TO SKYPHAACTBI AOASKHBL CUUTATBC TPASKAAHCKUMM AMLJAMU W TIOAB30BATH-
Cs1 3aIQUTOM B KadecTBEe TAKOBBIX». KOMMTET MMHMUCTPOB YKa3aA, UTO «3TO
00513aT@ABCTBO IIPUMEHSICTCSI M B OTHOIICHMUM HEMESKAVHAPOAHDBIX BOOPY>KEH-
HBIX KOHQAMUKTOB».

O06s13aTeABCTBO YBasKATh M 3AIGUINATh TPASKAAHCKUX SKYPHAAUCTOB COACP-
SKUTCS M B APYIUX AOKYMEHTAX, TAKJKe OTHOCIINMUXCI K HEMESKAVHAPOAHBIM
BOOPY’KEHHBIM KOHPAMKTAMS. OHO BKAIOYCHO B BOCHHBIC YCTABBI M HACTABAC-
HUSI, KOTOPBIE IIPUMEHVUMBI MAM ITPUMEHSAUCH BO BPEMsI HEMESKAYHAPOAHBIX
BOOPY>KEHHBIX KOHPAMKTOB?. OHO TaK>Ke MOAKPEIIACHO OPUIMAABHBIMI 3a5B-
ACHVMSIMU ¥ OTPa’KEHHOM B OTYETAX MPAKTUKOM!O.

5 Cm. saseaenns Bpasuamn (tam sxe, § 22) u Oepeparusnoii Pecriybankn [epmanmm
(Tam ke, § 23).

6 UN Commission on the Truth for El Salvador, Report, UN Doc. S/25500, 1 April
1993, Annex, p. 75 (tam ke, § 41).

7 Council of Europe, Committee of Ministers, Rec. R (96) 4 (ram e, § 42).

8  Cm. Memorandum of Understanding on the Application of IHL between Croatia
and the SFRY, para. 4 (ram sxe, § 2); Agreement on the Application of IHL
between the Parties to the Conflict in Bosnia and Herzegovina, para. 2.3 (tam e,
§ 3).

9 CM., Hampumep, BOEHHbBIE YCTABbl M HacTaBaeHMst Benmna (tam sxe, § 6), Tepmanun
(tam ke, § 10), Maparackapa (tam sxe, § 12), Hurepun (tam sxe, § 15) n Toro
(tam ke, § 17).

10 Cm., manpumep, saspaerns Bpasuann (tam sxe, § 22), Hurepun (tam sxe, § 26), CLLIA
(ram ke, §§ 28—29), Qepeparusnon Pecrybanxn Tepmannn (tam ke, § 23), a Taxoke
OTPasKEHHYIO B OTYETAX IPAaKkTUKY Moppaarmun (Tam ke, § 24), Pyanasr (tam ke, § 27)
u [Osxuom Kopen (tam ske, § 25).
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OdnnmaspHOM MPAKTUKY, ITPOTUBOPEUAIel AAHHOW HOPMe, He ObA0 OOHapy-
SKEHO HI B OTHOIICHWUM MEKAYVHAPOAHBIX, HI B OTHOIICHUV HEMESKAYHAPOA-
HBIX BOOPY’KEHHBIX KOH(PAMKTOB. HamepeHHbIe HAITap€HMS Ha SKYPHAAUCTOB
06b19HO ocyrrAaroTcs, B yacTHOCT OOH 1 APyrMmm Me>KAYHAPOAHBIMM Opra-
HU3AUMSIMM, BHE 3aBUCUMOCTH OT TOTO, SIBASIETCSI KOH(PAUKT MESKAYHAPOAHBIM
MAM HEMEKAYHAPOAHBIM. MHOTOUMCACHHbBIE OCYKACHWS BBI3BIBAAY ITOAOOHBIC
COOBITMSI BO BPEeMsI HEMESKAYHAPOAHBIX BOOPY>KEHHBIX KOHPAUKTOB B Adranm-
crane, bypyuan, Kocoso, Comaan n Yeunell.

Vmpama npaBa na 3awumy

Kak m apyrme rpaskpaHCKME AMIJA, JKYPHAAUCTBI YTPAUMBAIOT CBOE IIPABO Ha
3aI0UTy OT HAITAACHMS, KOTAA OHWM IIPUHUMAIOT HEIOCPEACTBEHHOE YIaCTHUE
B BOEHHBIX AevcTBUIX (cm. Hopmy 6). DTor mpuHUMI TaksKe MPU3HAETCS
B cratbe 79(2) AomoaHureapHOro mpororoaa I, koropas obecneuansaer 3a-
IINUTY TPAsKAAHCKUM JKYPHAAUCTAM «IIPWU YCAOBMUM, YTO OHWM HE COBEPIIAIOT
HUKAKMUX ACTCTBUI, HECOBMECTUMBIX C MX CTATYCOM TPAKAAHCKUX AUIP 12,
DTO TaK)Ke O3HAYACT, YTO JKYPHAAWUCTHI, KaK M AIOOOE APyroe AMIO, BBE3-
JKafoljee B 9y3KYIO CTpaHy, 00s3aHBI COOAIOAATH BHYTPEHHME IIPABUAA ITOM
CTPaHBI, KaCAIOIUECs AOCTYIIA HA €€ TeppUTOpuio. JKypHAAUCTHI MOTYT I10-
TEPSITh IIPABO JKUTh M pabOTaTh B UYIKOW CTpAHE, €CAM BBEXaAW B HeE He-
3aKOHHO. APYIMmM CAOBAMM, 3aLJUTA, KOTOPOW IIOAB3YIOTCSI SKYPHAAUCTHI B
COOTBETCTBUNM C MEKAVHAPOAHBIM TYMAHWUTAPHBIM IIPABOM, HU B KOEW Me-
pe He M3MEHJeT IPaBMA, KACAIOIIMXCS AOCTYIIA HA TOCYAAPCTBEHHYIO Tep-
puTOpHIO.

Onpedearenue

[pasKAQHCKMX SKYPHAAUCTOB HE CACAYET IIYTATh C «BOCHHBIMIU KOPPECIIOHACH-
tamm». [TocaepAHME IIPEACTABASIOT COOOM SKYPHAAMUCTOB, COIPOBOSKAAIOIUX
BOOPY>KEHHBIE CMABI TOCYAAPCTBA, HO He BXOASINMX B UX cocTaB. CaeAOBATEAD-
HO, OHWM SIBASIFOTCSI TPASKAQHCKVMM AMIJAMI W HE MOTYT CTAHOBUTHCS OOBEK-
tom Hamapenns (em. Hopmy 1)13. Opnaxo, coraacuo cratse 4(A) (4) Tpers-

11 Cm., nanpumep, Pesonrounn lenepasvnoit Accambaen OOH 2673 (XXV), 9 aexabps
1970 1.; 2854 (XXVI), 20 aexabps 1971 r., § 1; 3058 (XXVIII), 2 nosbps 1973 r., § 1;
3500 (XXX), 15 aexabpsa 1975 r., § 1; 51/108, 12 aexabpa 1996 r., § 9, u 53/164,
9 aexabps 1998 r., § 19; UN Commission on Human Rights, Res. 1995/56, 3 March
1995, preamble, and 1996/1, 27 March 1996, § 11; European Parliament, Resolution
on the situation in Kosovo (r. II, ra. 10, § 45) and Resolution on violations of human
rights and humanitarian law in Chechnya (tam sxe, § 46).

12 Aonoanureaptsiit mportokoa I, cratbs 79(2) (mpuHsaTa Ha OCHOBE KOHCEHCYCA).

13 Cm., manpumep, Aomoanmrespupiit nporokoa I, crares 50(1) (mpumsara ma ocHoBe
KOHCEHCYCa).
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et JKeHeBCKOM KOHBEHUMM, IIPU 3aACPSKaHWUM BOCHHBIE KOPPECIIOHACHTHI
MMEIOT IIPABO Ha CTATYC BOCHHOIIACHHBIX!4,

V6axxenue u 3awuma xyprarucmol

ITommmo 3ampeleHns HAIAACHMI Ha SKYPHAAMCTOB, CYLJECTBYET TAKKe IIPaK-
THMKA, KOTOPAsl MOKA3BIBACT, YTO SKYPHAAMUCTHI, BBIIOAHSIOIME CBOM IIpodec-
CMOHAABHBIC OOSI3aHHOCTM B CBSI3W C BOOPY’KEHHBIM KOHQAMKTOM, AOASKHBI
[TOAB30BATHCS 3AIUTO.

B 1996 r. I'enepasbnas Accambaess OOH mpussasa Bce CTOPOHBI B KOH-
dankre B AdraHmcraHe IPMHATH MEPLI «AAS obecriedeHMs 0Oe30macHOCTI»
IIPEACTABUTEACTL CPEACTB MaccoBoi mHopmanmumls. Apyras mpakrmka oCysK-
AAeT KOHKPETHBIC MEPHI, HAIIPABACHHbBIC HA TO, YTOOBI SKYPHAAMUCTBI OTKA3a-
AVCD OT BBIIOAHEHWS CBOMUX IIPOpeccHOHaABHDIX obsa3anuocTen. B 1998 1., Ha-
pumep, l'enepaspnas Accambaess OOH mpusBasa Bce cTOPOHBI B KOHPAMKTE
B KOCOBO BO3ACPIKMBATBCS OT AIOOBIX IIPECACAOBAHMII M 3aITyTMBAHMS JKYPHA-
ancroBlé. B 1995 r. Komncensa no mpasam yesoseka OOH ocyamaa Hamase-
HUSI, PEITPECcCaArn M APYIMe aKThl HACMAMSI, HAIIPABACHHBIC ITPOTUB IIPEACTA-
BUTEACTL MEKAVHAPOAHBIX CPEACTB maccoBoit nadopmaygnn B Comaan, a Tak-
ke mx moxuigerns!?. Cpean APYIMX ACTACTBHMIL, KOTOPBIE ITOABEPIAUCH OCYIK-
ACHMIO, OBIA HACWMAME CO CTOPOHBI MOAMULUM, YTPO3BI CYACOHOTO ITPECACAOBA-
Hus U anddamanmu, a TakyKe PU3UIECKOTO HACUAMSILS; yrpo3bl obpaljeHus ¢
SKYPHAAUCTAMI KaK C BPArami, CAYYKAIIVUMIM MHOCTPAHHBIM ACPSKABAM, M AM-
IIEHME UX MOAHOTO M OECITPeIsITCTBeHHOTO AOCTYIIal?; TOKYIIeHNMsT Ha cBOOO-
AV TIEUATV U IPECTYIIACHMS IIPOTUB JKYPHAAUCTOB2); YOMIACTBO, PAaHEHNUE M I10-
XuIgeHne?!; HalaA€HMsI, YMBIIIACHHOE YOMUICTBO, HEOITPAaBAAHHOE AMIICHME

14 Tperps JKenenckast xousenyms, cratbst 4(A)(4) («Anya, caeayiomyue 3a BOOPYYKEHHDI-
MW CHMAAMM, HO HE BXOASIUE B UX COCTaB, KaK, HAIPUMED .. BOEHHbBIE KOPPECTIOHAECH-
TBI, TIPU YCAOBUM, YTO OHW TIOAYIMAM HA 3TO PaspelieHue OT TeX BOOPY’KEHHBIX CMA, KO-
TOPBIE OHU COTIPOBOSKAQIOT, AASL UETO 3TU MOCAEAHME AOASKHBI BBIAATD UM YAOCTOBEPEHME
AMMHOCTY TIPUAATAEeMOTO 0BPasija», MOMAB BO BAACTH HEITPUSITEAS, UMEIOT IPABO Ha CTa-
TYC BOCHHONACHHBIX ).

15 Pesontoymst 51/108 T'emepansroit Accambaen OOH, 12 pexabps 1996 ., § 9.

16 Pesontoymst 53/164 T'enepansroit Accambaen OOH, 9 aexabps 1998 r., § 19.

17 UN Commission on Human Rights, Res. 1995/56, 3 March 1995, preamble.

18 Council of Europe, Parliamentary Assembly, Rec. 1368 (1. II, ra. 10, § 43) and Written
Declaration No. 284 (ram sxe, § 44).

19 European Parliament, Resolution on the situation in Kosovo (rtam ke, § 45) and
Resolution on violations of human right and humanitarian law in Chechnya (tam sxe,
§ 46).

20 OAS General Assembly, Res. 1550 (XXVIII-O/98) (tam ke, § 47).

21 90th  Inter-Parliamentary Conference, Resolution on respect for international
humanitarian law and support for humanitarian action in armed conflicts (tam >xe,

§ 49).
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CBOOOABI M 3aITyIMBaHMe??; IIPECACAOBAHNE, BMEIIATCABCTBO B ACAQ, 3aACPIKA-
HIME " YMBIIIACHHOE YOMICTBO23.

CAeAYeT IMOAYEPKHYTH, UTO B KAYECTBE TIPASKAAHCKUX AMI] SKYPHAAUCTEI
MMEIOT IIPaBO HAa OCHOBOIIOAATAIOIJWE TaPaHTWUM, YCTAHOBAGHHBIC B raase 2.
Ecan mx, Hampumep, OOBMHST B INITMOHAKE, OHW HE AOASKHBI IIOABEPTATHCS
IIPOM3BOABHOMY AmiIeHMIo cBobopbl (cm. Hopmy 99) m mmeror mpaso Ha
cripaBepaanssiit cyp (em. Hopmy 100).

22 Commiittee to Protect Journalists, Attacks on the Press 2000 (tam e, § 59).
23 International Federation of Journalists, 22nd World Conference, Resolution on Angola

(tam ke, § 53).
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IAABA 11

30HbI, HAXOASIIIMECS ITOA 3AIIUTOM

Hopma 35. 3anpenjenbl HATTaA€HUST HA 30HBI, CO3AAHHBIE AASI TOTO,
4TOOBI OrPAAMTh PAHEHBIX, OOABHBIX M I'PASKAAHCKMUX AWML
OT BOEHHBIX AEVUCTBUNM.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 11, pasaen A.

Pesrome

ITpaxTrKa TOCyAQPCTB YCTAHABAMBACT 3Ty HOPMY B KadeCTBE HOPMBI OOBIIHO-
TO MEXKAYHAPOAHOTO IIPAaBa, IPUMEHSAEMONM BO BPeMs KAK MEKAYHAPOAHBIX,
TaK M HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(PAMKTOB.

Mexxdyrnapoonvie u nemexdyrnapoonvie Goopyxénmvie KonpAruxmot

ITepsas mn Yersépras JKeHeBcKme KOHBEHIMM IIPEAYCMATPUBAIOT BO3MOXK-
HOCTD CO3AQHMA CAaHUTAPHBIX M OE30ITaCHBIX 30H; ITPOEKT COTAAIIEHWUS O CO-
3AaHMM TaKMX 30H npuaaraercs K Konsenygmam!. Kpome toro, Yersépras JKe-
HEBCKas KOHBEHUWS IIPEAYCMATPUBACT BO3MOXKHOCTb CO3BAAHMS HEWUTPAAU3O-
BAHHBIX 30HZ. JOHBI ODOMX TMUIIOB IIPEAHA3HAYECHBI AASL TOTO, YTOOBI OIPAAUTDH
PpaHEeHBIX, OOABHBIX W TPAYKAAHCKMUX AMUI] OT BOCHHBIX ACTCTBUV, OAHAKO CAHMU-
TapHbIE 1 6E30IaCHbIC 30HBI AOAYKHBI HAXOAMUTBCS AAACKO OT MECTa ITPOBEAC-
HISI BOCHHBIX OIIEPALIMIA, TOTAQ KaK HENUTPAAU30BAHHbIEC 30HDBI CO3AAIOTCS B TEX
paVioHaX, TAe IIPOUCXOAALT BOCHHBIE AEVACTBUAL

CootrsercTBylomne MMoAOKeHMs JKEHEBCKMX KOHBEHLMI BOLIAM BO
MHOTIME BOCHHbIE YCTABBI U HACTABACHMS, B KOTOPBIX ITOAUYEPKMUBACTCS, YTO
3TU 30HBI AOADKHBI IIOAB30BaThCA yBaskeHmMem3. HamapeHme Ha Takme 30-

1 TIlepas >Kenesckas xouseHyms, cratbst 23; Yersépras >KeHeBckas KOHBEHLMs,
crarpa 14, 4. 1.

2 Yerpépras JKeHeBcKast KOHBEHUMsI, cTaThst 15.

3 Cm., nHampumep, BoenHble ycraspl m HacraBaeHms Apscrpaamn (. II, ra. 11, § 8),
Aprentunsr (tam ke, §§ 6—7), Beamxobpuranmm (tam ke, §§ 28—29), Benrpun
(tamske, § 15), Tepmanun (tam ke, § 14), Menmanmn (tam ke, § 24), Vitaann (tam ke,
§§ 16—17), Kamepyna (tam ke, § 9), Kanapsr (tam ske, § 10), Kernn (ram ske, § 18),
Magparackapa (ram sxe, § 19), Hurepun (ram xe, § 22), Hupepaanpos (tam sxe, § 20),
Hogoit 3eaaramn (tam ke, § 21), Cenerasa (tam ske, § 23), CIIA (tam ke, §§ 30—33),
Qpanumn (tam ske, §§ 12—13), Hlsenuapun (tam ke, §§ 26—27), Ilsegun (tam xe,
§ 25), Oxsasopa (tam sxe, § 11) n FOrocaasun (tam ke, § 34).
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HBl SIBASITCS IIPECTYIACHMEM B 3aKOHOAATEABCTBE HECKOABKMX TOCY-
AApCTB.

B mpunsroin 8 1970 r. pesoarongmnm 06 OCHOBHBIX IIPUHIMUITAX 3aIUTHI
TPasKAAHCKOTO HACeACHMS B BOOPYKEHHBIX KOH(AMKTAX [eHepaabHas
Accambaess OOH 3asBuaa, 4ro «mecta W PaiOHBI, OTBEACHHbBIE CAWH-
CTBEHHO AAS 3aIUTHI IPASKAAHCKOIO HACCACHM, TAKME KAK TOCIIUTAABHbBIC
30HBI MAM IOAOOHBIE MeCTa, HE AOAYKHBI OBITH OOBEKTOM BOCHHBIX OIle-
paumiys.

Coraarrenns o 30HaxX, TA€ HAXOAAT YKPBITHUE PaHEHbIe, OOABHBIC M IPask-
AQHCKME AUIIA, 3aKAIOYAATCH KAK BO BPEMSI MEKAVHAPOAHBIX, TAK U BO Bpe-
MSI HEMEIKAYVHAPOAHBIX BOOPY>KEHHBIX KOH(PAMKTOB, HAIIPUMED, BO Bpems
BOVHBI 32 HE3aBUCUMOCTh B Dbanraapemn, sonubl B FOskuon AraanTuxe u
koHpankToB B Kambopske, Amsane, Hukaparya, Yape, lpn-Aanxe, 6518-
mrert FOrocaasun m ma KnmpeS. BoABIIMHCTBO 3TUX 30H OBIAM CO3AAQHBI HA
OCHOBAHMM IIMCBMEHHOTO COTAAIIEHMS. TaKme COrAalleHme ONMPAAUCH HA
IMPUHLMUII, COTAACHO KOTOPOMY 30HBI, CO3AAHHBIE AASI TOTO, 9TOOBI OTPAAUTD
PAHEHBIX, OOABHBIX M I'PASKAAHCKMUX AMI], HE AOASKHBI ITOABEPraThCsl HALlAAL-
uuio. Heiirpaansosannas 3ona Ha mope (rak HasbiBaembiit «Cexrop Kpac-
Horo Kpecra») 6biaa coszpana Bo Bpemst Bonubl B FOskHOM Araantmke Ge3s
KaKOro-AnbO 0COOOro IMChbMEHHOTO COTAALICHWUA. 30HA, B KOTOPOV HAaxo-
ASTCSL AMIIb paHensie u Goapuble (cm. Hopmy 47), MEAMLIMHCKII U AYXOB-
Hbl1 epcoraa (ecm. Hopmsr 25 u 27), mepcoHas, OKasbIBaoOIguii TyMaHU-
tapuyio nomomb (cm. Hopmy 31), n rpaxpanckue anga (ecm. Hopmy 1),
HE MOJKeT OBITh OOBEKTOM HAIMAACHMUS, IIOCKOABKY K HEM IPUMEHSIOTCS
KOHKPETHBIC HOPMBI, 3aIgUINAIOIHUE ITU KATETOPUM AWUILl U IPUMEHICMBIC
KaK BO BPEMsI MEKAYVHAPOAHBIX, TAK M HEMEKAVHAPOAHBIX BOOPYKEHHBIX
KOHQAMKTOB.

4 Cm., Hapumep, 3axoHOAaTerbcTBO Memanum (tam ke, § 41), Mraamm (tam sxe,
§ 37), Koaymbun (tam xe, § 36), IMoapum (tam ke, § 40); cm. Taxoke mpOEKTHI
3akoHos Aprentunst (tam ke, § 35), Huxaparya (tam ke, § 39) u Canbsapopa
(Tam ke, § 38).

5 Pesoatoymsa 2675 (XXV) Tenepaspnoit Accambaen OOH, 9 aexabps 1970 r., § 6
(mpunsara 109 roaocamm «3a» mpm 8 BO3AEPSKABIINXCS ).

6 Cwm., manpumep, Memorandum of Understanding on the Application of IHL
between Croatia and the SFRY (r. II, ra. 11, § 4); Agreement between Croatia
and the SFRY on a Protected Zone around the Hospital of Osijek, Articles 1, 2(1)
and 4(1) (ram ke, § 5); npakTuxy, ornocsamyroocs K soie B FOsknoit ATaantmke
(tam ke, §45); npakruky Banraapgemr (ram ske, § 53), Kambopxn (ram xe,
§ 56), Kumpa (ram ke, § 55) n Lpu-Aauxu (tam sxe, § 57); cm. Takske Opancya
Brouson, Mexdyrapodnwvii komumem Kpacnozo xpecma u sawuma xepm@ Gotinvt,
MKKK, Mocksa, 2005, c. 868—870 (c mnpumepamu, OTHOCSIGUMUCS, CPEAU
pouero, K KoHdankram B banraapem, Kamboaske, Hukaparya, Yape, Ausane n Ha
Kumpe).
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Hopma 36. 3anpergensl HammapAeHMsI HA AEMUAUTAPU30OBAHHBIE 30HBI,
CO3AAHHBIE IO COTAAIIEHUIO MEKAY CTOPOHAMM B KOH(PAMKTE.

Ipaxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 11, pasaen B.

Pesrome

ITpakTuKa TOCyAApCTB YCTAHABAMBAET 3Ty HOPMY B KA4eCTBE HOPMBI OOBIYHO-
IO MEKAYHAPOAHOTO IIpaBa, ITPUMEHAEMONM BO BpPeMs KaK MESKAYHAPOAHBIX,
TaK Y HEMEKAYHAPOAHBIX BOOPYKEHHBIX KOHPAMKTOB.

MexxOynapodnvie u nemexOynapodnvie GoopyxéHHble KOHPAUKIDL

Harmapenne Ha AGMMAMTAPU3OBAHHYIO 30HY SIBASICTCS CEPBE3HBIM HAPYIICHM-
em AoroaHnTeABHOrO poTokoAa 17. OBBIMHO MOA AEMUAMTAPU3OBAHHONM 30-
HOM MOHVMMAETCsI 30HA, KOTOPAsl IIO COTAAIICHMIO MEKAY CTOPOHAMM B KOH-
danKTe He MOXKET OBITH OKKYITMPOBAHA VAWM WCIIOAB30BAHA B BOCHHBIX IJEASIX
HIM OAHOVL M3 CTOPOH B KOHpAMKTEe. Takas 30Ha MO’KeT ObITh CO3AAHA KaK B
MMPHOE BpeMsl, TaK 1 BO Bpemsl BoopyskéHHoro Koupamkra. Cratesa 60(3)
AOIOAHUTEABHOTO ITPOTOKOAA | HameyaeT YCAOBMSI COTAAIIEHWS O ACMUAMUTA-
PM30BaHHO 30HE, HO Ka’KAO€ KOHKPETHOE COTAAIICHNE MOSKET OBITh M3MeHe-
HO B COOTBETCTBUM C CUTyaLMell, Kak npu3Haércs B cratbe 608. 3ammra, mpe-
AOCTaBASIEMAsT ACMUAUTAPU3OBAHHON 30HE, IIPEKPAIJACTCsI, €CAY OAHA W3 CTO-
POH B KOHPAMKTE COBEPIINUT CYIJECTBEHHOE HAPYIICHMUE COTAAIICHMS O CO3AA-
HUM TaxkoW 30HB. ITpakTmKa IOKaskIBaeT, YTO MESKAVHAPOAHOE HAOAIOACHWME
CIMUTACTCST TIOAXOASIIUM CIIOCOOOM YOEAMTBCSI, 9TO YCAOBMSI COTAAIICHMST CO-
Garoparores!0. CoraalreHne MOKeT AOIYCTUTH IIPVUCYTCTBUE B 30HE CHUA ITOA-

7 Aomoanmteapnsiit ipotokoa I, cratea 85(3)(d) (nmpunsara na ocHoBe KOHCEHCyca).

8 AomoannTeAbHBIN TPOoTOKOA I, ctarths 60(3) (mpumsTa HA OCHOBE KOHCEHCYCA), TIpe-
AYCMATPUBAET, CPEAM IIPOYETO, YTO KIIPEAMETOM TAKOTO COTAALIEHMs OGBIYHO SBASIET-
cs A10bast 30Ha, KOTOPask OTBEYAET CAEAVIOIJUM YCAOBMSM: a) BCe KOMOATaHTHI, a TaK-
JKe MOOMABHBIE GOEBBIE CPEACTBA 1 MOGMABHOE BOCHHOE CHAPSIKEHUE AOASKHBI OBITH
9BaKyMPOBaHbL; b) CTayMOHapHbIE BOCHHBIE YCTAHOBKU U COOPYSKEHMS HE AOAYKHBI MC-
MIOAB30BATBCS BO BPAXKACOHBIX LEASX; C) HM BAACTH, HU HACEACHWUE HE AOAYKHBI COBEP-
IATh BPAKACOHDBIX AeMCTBMIL 1 d) BCSKAs ACSTEABHOCTD, CB3AHHAS C BOCHHBIMM yCHU-
AVMSIMU, AOAYKHA OBITh IMPEKpAIjeHa».

9 Aonoaumteapnsiit mpotokoa I, crares 60(7) (mpunATa Ha OCHOBE KOHCEHCYCA).

10 Cm., manpumep, Disengagement Agreement between Israel and Syria (r. II, ra. 11,
§ 64), Agreement on Demilitarisation of Srebrenica and Zepa, Article 3 (tam xe,
§ 67), sasBaenne Bocumn n Tepyerosumnsr (tam sxke, § 169) n orpakénnyio B oTuérax
mpaktuxy Ilakucrana (tam ke, § 175).



Hopma 36 157

AEPSKaHMSA MMUPA MAW TIEPCOHAAA TTOAUIMN C EAMHCTBEHHOM LIEABIO ITOAAEPIKa-
HIS IPABOIIOPSAKA, IIPW STOM 30HA HE TePSeT CBOETO ACMMAUTAPU30BAHHOIO
XapaxTepa.

MHorme BOGHHbIE YCTaBBI M HACTABACHWMS ITPEAYCMATPUBAIOT CO3AAHUE Ae-
MMUAUTAPWU30BAHHBIX 30H W 3aIpeljaroT HamapeHusd Ha Hux!l, Hamaperme nHa
AEMUAUTAPU3OBAHHBIE 30HBI SIBASETCA IIPECTYIIAGHMEM B 3aKOHOAATEALCTBE
MHOTHMX TOCYAQpCTBIZ,

AeMMAMTApV30BaHHbBIE 30HBI CO3AABAAMCH BO BPeMS KaK MEKAYHAPOAHDIX,
TaK ¥ HEMEKAVHAPOAHBIX BOOPY’KEHHBIX KOH(DAMKTOB, HAIIPUMEDP, BO BPEMS
KOHPAUKTOB MeKAY Muamen n Tlaknucranom, Cesepront n FOskuon Kopeert,
Wapanaem n Cupnent, Mapanmaem n Ernnrom, Mpakom n Kyseiitom, Bo Bpe-
M KoHQAMKTOB B Bocumn n I'epyerosune, Koaymbun n Huxaparyal®. Hapy-
IIEHMsI CTATYCA ACMUAMUTAPU3OBAHHON 30HBI OOBIYHO OCYIKAAIOTCSI!4,

11 Cm., Hanpumep, BOCHHBIE yCTaBbl M HacTasaeHMst Ascrpasmn (Ttam ke, § 109), Apren-
nabl (Tam ke, § 108), Bennna (Tam ke, § 110), Bernrpun (rtam ke, § 117), Fepma-
mun (tam ke, § 116), Vicmanmn (tam sxe, § 125), Uraaun (tam sxe, §§ 118—119),
Kamepyna (tam ke, § 111), Kanaapr (tam ke, § 112), Kenun (tam ke, § 120), Hu-
repun (tam ke, § 123), Hupepaanpor (tam ske, § 121), Hosoit 3eaanamn (tam ke,
§122), CIIA (ram ke, §§ 128—130), Toro (ram ke, § 127), Opanyun (tam xe,
§ 115), Xopsatun (tam ske, § 113), [serngapun (tam ke, § 126), Dxsapopa (Tam xe,
§ 114), FOAP (ram sxe, § 124) n FOrocaasun (ram sxe, § 131).

12 Cm., Hanipumep, 3axoHopareabctso Apcrpasnn (tam ke, §§ 134—135), Asepbaiipskana
(tam ke, § 136), Apmenun (ram ke, § 133), Beaapycu (ram sxe, § 137), Beasrun
(tam ke, § 138), Bocuun u Tepuerosuust (tam ke, § 139), Beankobpuranun (Tam xe,
§ 163), Berrpun (Ttam ke, § 149), Fepmanun (ram sxe, § 148), Ipysun (tam ke,
§ 147), 3umbabee (tam sxe, § 166), Mpranaun (tam ke, § 150), Mcenanum (rtam xe,
§ 161), Memena (ram sxe, § 164), Kamaabr (tam sxe, § 140), Kumpa (tam sxe, § 143),
Antepr (tam ke, § 153), Hurepa (tam sxe, § 157), Hupepaanaos (tam ke, § 154),
Hogoit 3eranpaun (tam sxe, § 155), Hopsermn (tam sxe, § 158), Ocrposos Kyka
(ram ke, § 141), CaoBakun (tam ke, § 159), Caosernn (tam ke, § 160), Tapsxmkn-
crana (ram ke, § 162), Xopsatun (ram sxe, § 142), Yemcxkoit Peciybanxn (tam ke,
§ 144), Dcronun (tam ke, § 146) n FOrocaasun (tam sxe, § 165); cm. Taxoke mpoex-
Tbl 3aKOHOB Aprentunsl (tam ke, § 132), Moppauun (ram sxe, § 151), Ausana
(tam ke, § 152), Huxaparya (tam ke, § 156) n Canvsapopa (tam ke, § 145).

13 Cm. The Karachi Agreement, para. D (ram ke, § 62); Panmunjom Armistice
Agreement, Article 1(6) and (10) (ram ke, § 63); Disengagement Agreement
between Israel and Syria (tam sxe, § 64); Peace Treaty between Israel and Egypt
(tam ke, § 66); Agreement on Demilitarisation of Srebrenica and Zepa (ram ke,
§ 67); npaktuxy Mpaka n Kyseira (tam sxe, § 90), Koaymbun (tam sxe, § 89) n Hu-
xaparya (tam ke, § 91).

14 Cm., nanpmumep, 3aseaerne Ilpeacepareas Cosera Besomacmocrn OOH, Aox. OOH
S/PRST/1997/23, 25 ampeas 1997 r.; UN Secretary-General, Report on UNIKOM,
UN Doc. S$/1997/255, 26 March 1997, § 4; Aoxaap Tenepassnoro cexperapst OOH o
mucenn Habaropareseit OOH na Tlpesaaxkckom moayocrpose, Aox. OOH S/1998/578,
26 wmronst 1998 r., § 5; mpaxruxy Bocumn u Tepuyerosmust (1. II, ta. 11, § 169) n Ce-
seproit Kopen (ram ke, § 173); orpakéunyro B oruérax mpaktuxy Mpama (ram ke,
§ 172) u IMaxkucrana (tam sxe, § 175).
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Hopma 37. Hamapennss Ha HEOOOPOHSIEMYIO MECTHOCTH 3aITpelieHbl.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 11, pasaen C.

Pesrome

ITpaxkTrKa TOCyAQpCTB YCTAHABAMBACT 3Ty HOPMY B KayeCTBE HOPMBI OOBIIHO-
IO MEKAYHAPOAHOTO IIPaBa, IIPUMEHSIEMONM BO BPeMs KaK MEKAYHAPOAHBIX,
TaK M HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(PAMKTOB.

Mexxdyrapoonvie Goopyxénnvie konparuxmor

[TonsTrne HEOOOPOHSIEMBIX MECTHOCTE!I OCHOBAHO HA TPAAMIIMOHHOM KOHIJeII-
UWM «OTKPBITOTO TOPOA@». 3aIpeIjeHne HAITaACHNUI Ha HEOOOPOHSIEMBIE Mec-
Ta OBIAO BKAIOWEHO B Bprocceanckyro pexaapanmio n OKcopacKoe PyKOBOA-
cteolS. OHO 6b1A0 KOAMPUIMPOBAHO B cTathe 25 [aarckoro MmoAosKeHWs, KO-
TOPas MPEAYCMATPUBAET, YTO «BOCITPEIJACTCS ATAKOBATh UAU OombapAMpoBaTh
Kakum OBI TO H1 OBIAO CITOCOOOM HE3AIIUIIEHHBIE TOPOAA, CEACHNS, SKMAMUILA
uAM ctpoeHMs» 16, B aoKAaape yupeskA€HHOM 1ocAae IlepBoit MmupoBoit BOVHBI
Kommcenn 1o OTBETCTBEHHOCTM <«HAMEPEHHOE OoMOapAMpoBaHMe Hesalju-
IJEHHBIX MECT» OIIPEACASICTCSI KaK HAPYLICHME 3aKOHOB M OOBIYACB BOVAHEL,
KOTOPOE AOASKHO BeCTM K YTOAOBHOMY IpecaepoBaruiol’. CoraacHo Aomoanmn-
TEABHOMY IIPOTOKOAY I, 3ampeleHO HOABeprath HeOOOpPOHSAEMBIC MECTHOCTH
HAITAACHUIO; TAKOE HAIIAACHME SIBASCTCSI CEPhE3HBIM HapyineHunem [ Iporoxo-
aal8, TTo Craryry MesKAYHAPOAHOTO YTOAOBHOTO CYAQ, «YMBIIIACHHOE HAIIaAe-
HHMe HAa HE3aIgUINEHHBIE 1 He SIBASIIOIMECS] BOCHHBIMM LJEASIMI TOPOAQ, ACPEB-
HW, SKUAWUIA MAU 3AAHMS» SIBASICTCS. BOCHHBIM IIPECTYIIACHUEM BO BPEMsI
MESKAVHAPOAHBIX BOOPYKEHHBIX KOHPAUKTOBL.

3anperjeHne HAITAACHUI Ha HEODOPOHSIEMBIE MECTHOCTM COACPSKUTCSI BO
MHOTMX BOEHHBIX ycTaBax u HacTasAeHusax20. B mepsckom PykoBopctse 1O

15 Brussels Declaration, Article 15 (tam sxe, § 233); Oxford Manual, Article 32(c)
(Tam ke, § 234).

16 Taarckoe moaoskerne 1907 1., crates 25; em. Taroke aarckoe moaoskerue 1899 r., crares 25.

17 Report of the Commission on Responsibility (t. II, ra. 11, § 235).

18 Aonoanureapnsiit mportokoa I, crates 59(1) wu crarsa 85(3) (d).

19 Craryr MYC, cratesa 8(2) (b) (v).

20 Cm., Hampumep, BOeHHbIE ycTasbl M HactaBaeEms Apcrpaamm (1. I, ta. 11, § 243),
Aprentunst (tam xe, §§ 241—242), Beasrun (tam ke, § 244), Bocaun u T'epyerosnmst
(Tam ke, § 245), Beanxobpuranmn (ram sxe, §§ 269—270), Benrpun (ram ke, § 253),
Tepmarun (tam ke, § 252), Mnporesun (tam ke, § 254), Menanun (tam e, § 266),

Uraamn (tam sxe, §§ 255—256), Kanappt (tam sxe, § 246), Kenun (tam sxe, § 257),
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MITI ocHOBHasI OTHOCSIZASICS K HEOOOPOHSEMBIM MECTHOCTSIM HOPMa CTaThu
59 AONOAHUTEABHOTO IMPOTOKOAA | OmpeaessieTcst Kak KOAMPMKAGUs yKe Cy-
IJeCTBOBABIIIE! HOPMBI OOBIYHOTO MEKAYHAPOAHOTO mmpasa2l. Hamapenne na
HEOOOPOHSEMBIE MECTHOCTW SIBASCTCSI IPECTYIACHMEM B 3aKOHOAATEABCTBE
MHOTIUX TOCYAAPCTB22, DTO 3aIpeljeHne TAKIKE MOAKPEIIACHO OPUIJMAABHBIMM
sasBACHMAMIZS. TakoBa, B TOM 4nCAe, M MPAKTUKA TOCYAAPCTB, HE SIBASIOIIMUX-
Cs1 WA He SIBASIBIIMXCS HA COOTBETCTBYIOINMII MOMEHT Y4acTHMKamu AOIoa-
HUTEABHOTO ITPOTOKOAA [24.

Hemexxdynapodnwvie Boopyskénmvie KoHpAUKMbL

3anpergenne HalaACHUI Ha HEOBGOPOHSEMbBIE MECTHOCTH BKAKOYEHO B CTa-
TpI0 3 YcraBa MesKAYHAPOAHOTO YrOAOBHOTO TprnbyHasa mo OsiBimert FOrocaa-
BUM, COTAACHO KOTOPOi TPrbyHAA MOAHOMOYEH OCYIJECTBAATH CyAeOHOe Ipe-
CACAOBaHME AWML, OTBETCTBEHHBIX 32 HAPYIUCHMS 3aAKOHOB MAM OOBIYAacB BOA-
HbI, B TOM YMCA€ «32 HAIIAACHWS Ha HEOOOPOHSIEMbIE TOPOAQ, CEACHWMS, JKUAN-

Hurepun (tam ke, § 263), Hupepaanpos (tam sxe, §§ 260—261), Hoson 3esanpnn
(tam ke, § 262), Poccun (Pyxosoactso 1990 r., § 5(o)), CIIA (r. II, ra. 11,
§§ 271—276), Opangun (tam xe, §§ 250—251), Xopsatun (tam ke, §§ 247—248),
HIeerigapun (tam ke, § 268), Lseunn (tam sxe, § 267), OxBapopa (tam ke, § 249),
FOrocaapun (tam sxe, § 277), FOAP (tam ke, § 265) n MOsxuoit Kopen (ram sxe,
§§ 258—259).

21 Sweden, IHL Manual (tam xe, § 267).

22 Cm., Hanpmumep, 3aKOHOAATEABCTBO ABctpasnn (Tam ske, §§ 280—282), Asepbaripskana
(ram ke, § 283), Apmenun (tam ke, § 279), Beaapyen (tam ske, § 284), Beabrmn
(tam ke, § 285), Bocamn n Tepyerosnusr (tam ke, § 286), Beanxkobpuranmm (Tam ke,
§§ 319—320), Beurpun (tam ke, § 300), Benecyaanr (tam sxe, § 322), Tepmanun
(tam ke, § 299), Tpysun (ram ke, § 298), 3umbabse (ram sxe, § 324), Mpaanaun
(ram ke, § 301), Mcmanun (tam ke, § 316), Kanaast (tam sxe, §§ 288—289), Kumpa
(tam ke, § 294), Kuras (tam ke, § 290), Konro (tam ke, § 291), Autesr (Tam xe,
§ 304), Maan (tam ke, § 305), Hurepa (tam sxe, § 311), Hupepaanaos (tam ke,
§§ 306—307), Hosoit 3eranpaun (ram ke, §§ 308—309), Hopsernn (ram ke, § 312),
Octposos Kyka (tam ke, § 292), IToabmm (tam ke, § 313), CaoBakun (Tam xe,
§ 314), Crosenun (Tam ke, § 315), CIHA (tam xe, § 321), Tapsxmukucrana (Tam ke,
§ 317), Xopsarun (Tam ke, § 293), Yemckon Pecrybanxu (tam sxe, § 295), Derornn
(tam ke, § 297), IOrocaasmm (tam ke, § 323); cM. TaksKe IPOEKTHl 3aKOHOB
Aprenrunst (tam ke, § 278), Bypyuan (ram ke, § 287), Mopaannn (tam ke, § 302),
Ausana (tam ke, § 303), Huxaparya (tam ke, § 310), Casssagopa (tam ke, § 296),
Tpurnaasa n Tobaro (ram ke, § 318).

23 Cm., nanpumep, sassaerns Erunra (tam ke, § 332), Mpaka (tam ke, § 337), Vipana
(tam ke, § 336), Kuras (tam ke, § 330) nu CHIA (tam xe, § 340).

24 Cm., HAIIPUMED, TIPAKTUKY U OTPAKEHHYIO B OTYETAX MPaKTUKY Asepbaiiykana (Tam ke,
§ 283), Beamkobpuranum (tam ke, §§ 269—270), Muponesun (tam ske, § 254),
Mpaxa (ram ke, § 337), Upana (ram ke, § 336), Kuras (tam sxe, §§ 290 n 330),
Hupepaanpor (tam ke, § 306), CIHA (tam sxe, §§ 271—276, 321 u 340) n Opanumn
(tam ke, § 250).
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IJa MAM CTPOCHWUS MAU MUX OOMOAPAMPOBKNM KaKum OBl TO HU OBIAO CIIOCO-
HGom»25,

DTa HOpMa TAKIKE COACPIKUTCS B BOCHHBIX YCTABAX M HACTABACHMSIX, KO-
TOpBIE ITPUMEHMUMBL MAM IIPUMEHSIAUCH BO BPEeMSI HEMEKAYHAPOAHBIX BOOPY-
SKEHHBIX KOHPAMKTOBZ. [T0 3aKOHOAATEABCTBY MHOIVX CTPAH, HAIIAACHME HA
HEODOPOHSIEMBIC MECTHOCTH SIBASICTCS IIPECTYIIACHUEM BO BPEMs AIOOOTO BO-
opy>kérHoro xoudamkra?’. B 1997 r. B peae Ilepuimmua n apyrux, mo xoro-
POMY HECKOABKO AL} OOBMHSIAMCH B OTAAHWM IIPUKasa 0 bombapamposke 3a-
Aapa, 3aAapcKuUil OKPYYKHOM cyA XOpBAaTMM NMPUMEHMA CTaThio 25 'aarckoro
MMOAOYKEHMST BMecTe ¢ obrgeit crathein 3 JKeHeBCKMX KOHBEHIMI M CTAThSIMM
13—14 AonoarnreapHoro mporoxoaa 1128,

Xorsa moHATHMEe HEOOOPOHAEMBIX MECTHOCTE! OBIAO CO3AAHO CIICLMAABHO
AASL MEYKAYHAPOAHBIX BOOPYKEHHBIX KOH(AMKTOB, OHO IPUMEHSIETCS M K He-
MESKAVHAPOAHBIM BOOPY>KEHHBIM KOH(QAMKTAM, TeMm Ooaee 4TO maes 3armpe-
TUTh HAIIAACHWMS Ha HEOOOPOHSEMBIE MECTHOCTM OCHOBaHA Ha boaee obiert
KOHLJEIIJMY BOCHHOV HEOOXOAMMOCTM: HET HY>KABI HAITAAATh HA TOPOA, ACPEB-
HIO, JKMAMIIE WAV 3AQHME, €CAM OHM OTKPBITHI W MOIYT OBITh 3aHATHL ITa
HOPMa SIBASIETCSI BBIPASKEHNMEM TOTO IIPUHIUIIA, 9TO HEIPUSITEAIO HE CACAYET
IPUIUHATD OOABIIETO yIjepba, 4em 3TO abCOAIOTHO HEODXOAMMO; ITO OTHO-
CUTCA M K HEMESKAYHAPOAHBIM BOOPY>KEHHBIM KoHPAUKTam (cm. Hopmy 50).
Kak ykazaHo B KeHMICKOM PyKOBOACTBE IO IIPaBY BOOPY’KEHHBIX KOH(AMK-
TOB, II0 HOpMam OOBIYHOIO IIPaBa «HEODOPOHSIEMBIE MECTHOCTM, KOTOPBIC
MOJKHO OKKYIIMPOBATB, HEAB3SI IIOABEPraTh GoMOAPAUPOBKE» 2.

OdnunaspHOM MPAKTUKM, IPOTUBOPEUAISI AAHHOM HOPME, He OhIA0 OOHApY-
SKEHO HU B OTHOLICHMM MEKAVHAPOAHBIX, HY B OTHOLICHMM HEMESKAYHAPOA-
HBIX BOOPY>KEHHBIX KOH(QAMKTOB.

25 Ycras MYTIO, crares 3.

26 Cm., HaIpUmep, BOEHHBIE YCTAaBbl M HacTaBaeHmst Bocamm m Tepuerosmust (Ttam ke,
§ 245), I'epmarun (tam ke, § 252), Utaaun (tam sxe, §§ 255—256), Kerun (tam ke,
§ 257), Xopsatun (tam sxe, §§ 247—248), Dxsapopa (tam sxe, § 249), HOrocaasun
(tam ke, § 277), TOAP (tam ke, § 265) n IOsxnoit Kopen (tam e, § 259).

27 CMm., HarIpUMep, 3aKOHOAATEABCTBO Asepbaiipkana (tam ke, § 283), Apmennn (tam ke,
§ 279), Beaapyen (tam xe, § 284), Beabrmn (tam sxe, § 285), Bocrun n ['epyerosu-
uol (tam ke, § 286), Benecyaast (tam ke, § 322), Tepmanun (ram ke, § 299), I'py-
sun (tam ke, § 298), VMemanun (tam ke, § 316), Auresr (tam ke, § 304), Hurepa
(tam ke, § 311), Ioabum (tam ke, § 313), Caosernu (tam sxe, § 315), Tapsxuxuc-
tana (tam ke, § 317), Xopsatum (tam ske, § 293), IOrocaasun (tam ke, § 323);
CM. TaKJKe 3aKOHOAATeAbcTBO Berrpmum (rtam ske, § 300), Caosakmn (Tam ke, § 314) n
Yemrckon Pecrrybamkn (Tam ke, § 295), mpumeHeHMe KOTOPOTO HE MCKAIOIAETCS BO BPe-
MsI HEMEKAYHAPOAHOTO BOOPYYKEHHOIO KOH(PAMKTA, M IPOEKTH 3aKOHOB APIEHTMHBI
(tam ke, § 278), Mopaarun (ram ke, § 302), Hukaparya (tam ke, § 310) n CaasBa-
aopa (Tam ke, § 296).

28 Croatia, District Court of Zadar, Perisi¢c and Others case (rtam e, § 325).

29 Kenya, LOAC Manual (tam e, § 209).
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Onpedearenue

B Boennom ycrase BeamkoOpmranmm AQ€TCsl MOAE3HOE ONMMCAHME OTKPBHITOTO
VAU HEODOPOHSIEMOTO TOPOAQ, KAK TOPOAA,

KOTOPBIVI HACTOABKO COBEPIIEHHO He 0GOPOHIETCS HM M3HYTPH, HIU CHAPYIKH, UTO He-
IIPUSITEAD MOXKET BOVTI B HETO W 3aBAaAeTb UM Oe3 60s n Ge3 moreps. OTcropa cae-
AYeT, UTO HWU OAMH TOPOA, HAXOASIJUVICS HEIIOCPEACTBEHHO 3a AMHMeN (POHTa, He
MOSKET OBITH OTKPBITBIM WA HEOGOPOHSIEMBIM, MOCKOABKY HAITAAQIOIVUM IIPUAETCS
pobuBaThcst K Hemy ¢ Ooem. Takmm obpasom, A060T ropoa, HAXOASIJUIACS 3a He-
IIPUATEABCKOM AMHMEN QPOHTA, SABASETCS OOOPOHSAEMBIM M MOXKET CTaTh OOBEKTOM
aprobcTpesa MAM KakoM-AnO60 MHOM OOMOAPAMPOBKM, IPU COOAIOACHUM YCAOBWMIA,
00s13aTeABHBIX AASI BCeX OOMOApAMPOBOK, a MMEHHO, UTO ... ITIOCACAHME AOAYKHBI OTpa-
HUYMBATBCST BOCHHBIMI OOBEKTaMM... VITaK, BOIIPOC O TOM, SIBASIETCSI AL TOPOA OTKPHI-
TBIM VAWM HET, HE PABHO3HAYCH BOIPOCY, IPUCYTCTBYIOT A B HEM BOCHHbBIE OOBEKTHI.
[opoA, HAXOAAIGMIACS Ha AMHMUM QPOHTA, HE MMEIOIINUIL CPEACTB OBOPOHBI 1 HE 060-
POHSIEMBIVL CHAPY’KW, B KOTOPBIVl HEIPISITEAb MOYKET BOWITM M KOTOPBIM OH MOKET
3aBAapaeTh B Afoboe Bpems 6es 605 m 6e3 moreps (Kakue OH MOJKET, HAIIPUMEp, I0-
HeCTH, Iepecekasi HeoObO3HAYCHHOE MIUHHOE TIOAE), SIBASIETCSI HEOOOPOHSIEMBIM, AaXKe
ecAM B HEM HAXOASTCSI BOCHHBIE 3aBOABL. C APYTOV CTOPOHEI, BCe ODOPOHSIEMBIE TO-
POAQ, PACIIOAO>KEHHBIE ¥ HE PACIIOAOSKEHHbIC Ha AMHWMMU QPOHTA, MOTYT ITOABEPraTh-
cs1 bombapanposke30,

Crarps 59(2) AonoarurespHoro mporoxkoaa | ompepeaser HeobOpOHsIe-
MYIO MECTHOCTD KaK «HACEACHHBIV ITYHKT, HAXOASIJUICS B 30HE COIPUKOCHO-
BEHWS BOOPY’KEHHBIX CHMA MAM BOAM3WM HEE, KOTOPBIN OTKPBIT AASI OKKYIIALIMU
ero IPOTUBHOM cTOpoHOM»31. ITo cyTi, 3TO OIpeAeAeHMe COBIIAAAET C OIIpe-
ACACHVEM OTKPBITOTO TOPOAA MAV HEOOOPOHSIEMOTO ParioHa B TPAAULJMOHHOM
OOBIYHOM MEIKAVHAPOAHOM IIPaBe.

Crarps 59(2) AonoaHMTEABHOTO IPOTOKOAA | PAa3bACHSET, KAK MECTHOCTD
MO3KET OBITh OOBSIBACHA HEOOOPOHSIEMON. DTa IMPOLEAYPA OTAMYACTCS OT ITPO-
LJEAYPBI CO3AAHMSI OCODBIX 30H IO COTAALICHMIO TEM, Y4TO OAHA M3 CTOPOH B
KOHQPAMKTE MOYKET B OAHOCTOPOHHEM TIOPSIAKE OOBSIBUTH MECTHOCTH HE0bOPO-
HSEMOTL IIPU YCAOBMHM, 9TO 1) Bce KOMOATAHTBI, 4 TaKsKe MOOMABHBIE OOeBbIe
CPEACTBA M MOOMABHOE BOCHHOE CHAPSKEHME 3BAKYUPOBAHBI; 2) CTAMOHAP-
HbIC BOCHHBIC YJCTAHOBKM MAW COOPY’KEHMSI HE WMCIIOAB3YIOTCS BO BPasKACOHBIX
geasix; 3) Hu BAACTHM, HM HACCACHME HE COBEPIIAIOT BPASKACOHBIX ACTICTBIV;
n 4) He IPEAIPUHMUMACTCS HUKAKMUX ACVICTBII B MOAAEPIKKY BOCHHBIX OITe-
paynii32. Apyras cTOpoHa AOAKHA ITOATBEPAMTD IOAYYEHWME TaKOTO OOBsIBAC-
HUSI M OTHOCWUTBCS K 3TOV MECTHOCTM KaK K HEOOOPOHSIEMOW MECTHOCTH, 34
MCKAIOYCHWMEM TeX CAYYaeB, KOTAA AAHHBIC YCAOBMUS He COOAIOAQIOTCS MAM IIe-

30 United Kingdom, Military Manual (tam xe, § 192).
31 AomoaHuTEABHBIN pOTOKOA I, cTaths 59(2) (mpumHATa Ha OCHOBE KOHCEHCYCA).
32 AomoanuteapHBIN mpoToKoA I, ctaths 59(2) (mpuHATa Ha OCHOBE KOHCEHCYCA).
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pecTaan cobAIOAATBCA. DTa MPOLeAYpa 3aKPEIACHA BO MHOIMX BOCHHBIX YC-
TaBaX M HACTABACHMAX>Y, B TOM 4MCA€ IIPUHAAACIKAIGUX TOCYAAPCTBAM, KOTO-
pble He ABASIOTCS MAM HE SBASAMCH HA MOMEHT WX CO3AAHMSA YYaCTHUKAMMU
AOMOAHUTEABHOTO ITpOTOKOAA [35.

Tem He menee, cratbsa 59(5) AomoanureapHoro mporokosa I mpeay-
CMATPUBAET, YTO CTOPOHBI B KOHPAMUKTE MOTYT OOBABASITH MECTHOCTHU He-
O00OPOHAEMBIMM, AaSKe ©CAM YKa3aHHBIC BBIIIE YCAOBMI HE COOAIOAQIOT-
cs1%6. OueBMAHO, 9TO 3aKAIOUCHME COTAAIICHUE AAET OOABLIVIO yBEpeH-
HOCTb ¥ IIO3BOASIET CTOPOHAM CTaBUTh T€ YCAOBMI, KOTOPBIE OHU COYTYT
HY>KHBIM. B KeHumckom PyKoBOACTBe 1O IpaBy BOOPY’KEHHBIX KOHPAMUK-
TOB IOSICHAETCA:

[HeobopoHsembie mecTHOCTH] MOIYT OBITH CO3AAQHBI NMYTEM OAHOCTOPOHHETO 3a-
SIBACHMSI U YBEAOMACHMS IIPOTUBHOM cTOpOoHBI. OAHAKO AAS OoabLIel bGesomacHOC-
TU ABE CTOPOHBI AOASKHEL AaTh oduimaspHoe coraacue (COrAacHO OOBIYHOMY IIpa-
By 1 [aarckomy moAosKeHMio, HeOOOPOHSIEMBIE MECTHOCTH, KOTOPBIE MOTYT OBITH
OKKYITMPOBAHBI, HEAB3SI ITOABEPraTh OOMOAPAMPOBKE Aa’Ke IPU OTCYTCTBUU yBe-
AomaeHns )37,

Hamaaenne Ha parioH MAM MECTHOCTB, €CAM B 3TOM HET BOCHHON HeobXO-
AVIMOCTH, CTAHET HAPYIICHUEM 3aIIPEIeHMS] VHUITOXKATh MMYIECTBO IIPOTMUB-
HOVL CTOPOHBI, €CAV ITOTO He TpebyeT HACTOSITEABHASI BOCHHASI HEOOXOAMMOCTD

(em. Hopmy 50).

33 AOToAHMTEABHBIN TIPOTOKOA I, cTaths 59(4) (mpuHATa Ha OCHOBE KOHCEHCYCA), B KOTO-
PO TOBOPUTCS, YTO KIIPOTUBHOV CTOPOHE AEAACTCS 3aSBACHUE, IIPEAYCMOTPEHHOE B
IYHKTE 2, B KOTOPOM AQETCSI BO3MOYKHO GOAEE TOUHOE OIPEACACHME U OIMUCAHUE IIPEAE-
A0B HeoGoporsemoit mectHocTi. CTOPOHA, HAXOAAIJAsICsS B KOHQAMKTE, K KOTOPOM 06-
PALJEHO TaKOE 3asBACHUE, IIOATBEPIKAACT €rO MOAYICHME M OTHOCHUTCS K 3TOM MECTHOC-
TI KaK K HEOBOPOHIEMOI MECTHOCTH, 32 UCKAIOYEHMEM CAYYAEB, KOTAQ YCAOBUS, IIPEAY-
CMOTpPEHHbIE IYHKTOM 2, pakTnieckn He COOAIOACHBI; B 9TOM CAydae OHA HEMEAACHHO
YBEAOMASIET 06 3TOM CTOPOHY, ACAAIOIYIO 3asiBACHME. AasKe B TOM CAYYaE, KOTAA YCAO-
BsI, U3AOSKEHHBIE B IIYHKTE 2, He COOAIOAEHBI, TAKAsl MECTHOCTD IIPOAOAYKAET ITOAB30BATH-
Cs1 3AIYUTONM, ITPEAYCMOTPEHHOM APYIMMI MOAOSKEHMAMM HacTosigero [ Tporokoaa n Apy-
IMIU HOPMAaMU MEKAYHAPOAHOTO IIPaBa, MPUMEHSIEMBIMIA B TIEPUOA BOOPYKEHHBIX KOH-
bAMKTOBY .

3¢ Cm., Harpumep, BoeHHBIe ycTasbl 1 HacTaBaeHMs Apcrpaamn (r. 11, ra. 11, § 205), Ap-
rentunsl (tam ke, § 204), Tepmanun (tam ke, § 208), Muponesun (tam ke, § 254),
Kanapsr (tam ke, § 206), Kernn (tam sxe, § 209), Hupepaanpos (tam xe, § 210),
Hogont 3eaanpnn (ram sxe, § 211), CIIA (tam ke, § 214), Opangun (tam ke, § 207),
Ulserigapun (tam ke, § 213), Ilsegun (tam ke, § 212) u FOrocaasun (tam ke,
§ 215).

35 C., Hanpumep, BOEHHbIE YCTaBbl U HacTasaeHMst Muponesun (tam sxe, § 254), Kenun
(ram ke, § 209) n CLHA (ram ske, § 214).

36 AomoaHnTeAbHBI IPOTOKOA 1, cTaths 59(5) (mpuHATa Ha OCHOBE KOHCEHCyca).

37 Kenya, LOAC Manual (r. 11, ra. 11, § 209).
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MecTHOCTS yTpaunBaeT ImpaBO Ha 3aIUUTY OT HAIIAACHWS, €CAU IIPeKpa-
IJaeT YAOBAETBOPSITH HEOOXOAMMBIM ycaoBusam. CoraacHo crartbe 59(3)
AOIOAHUTEABHOTO IIPOTOKOAA [, mpmcyTcTBME B 3TOM MECTHOCTM AWML,
ITOAB3VIOIIUXCS OCODOM 3alfUTOM, W IMOAMIENUCKMUX CUA, OCTABACHHBIX C
€AMHCTBEHHON LEABIO IOAACPIKAHWUSA 3aKOHHOCTH W HOPAIAKA, HE IIPOTUBO-
PEUYNT 3TUM YCAOBMAM3S,

38 AomoarmTeapnbit potokoa I, crates 59(3) (mpuHATa Ha OCHOBE KOHCEHCYCA).



IAABA 12

KYVABTYPHBIE HEHHOCTM

Hopma 38. Kaskpaasa cropoHa, HaxXOASIJasICA B KOHPAUKTE, AOASKHA
YBasKaTh KYABTYPHBIE LJEHHOCTH.

A. Bo BpemsI BOEHHBIX OII€palMii AOASKHA ITPOSIBASITHCS 0CO0as
3a60T1a, 4TOOBI M36€e5KaTh IPUYMHEHUS yiIepba 3AaHUAM,
IIPEeAHA3HAYEHHBIM AASI IJEACH PEAUINUHU, MCKYCCTBA, HAYKH,
06pa3oBaHMA MAM GAATOTBOPUTEABHOCTH, 4 TAKSKE
UCTOPUYECKMUM ITAMATHMUKAM, €CAM OHWU HE SIBASIFOTCS
BOEHHBIMU O0BEKTAMMU.

B. LleHHOCTH, KOTOpPBIE MMEIOT OOABIIOE 3HAYCHUE AAS
KYABTYPHOTO HACAEAUSI KaSKAOTO HAPOAA, HE AOASKHBI
CTaHOBWUTHCSI OOHEKTOM HAIIAACHMS 32 MCKAIOYEHUEM CAYYaeB,
KOTAA 3TOro TpebyeT HaCTOATEeAbHAs BOEHHAS HEOOXOAMMOCTD.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 12, pasaen A.

Pesrome

ITpaxTrKa TOCyAQPCTB YCTAHABAMBACT 3Ty HOPMY B KadeCTBE HOPMBI OOBIIHO-
TO MEXKAYHAPOAHOTO IIPAaBa, ITPUMEHSAEMONM BO BPeMs KAK MEKAYHAPOAHBIX,
TaK M HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(PAUKTOB.

Kyaomypnote yennocmu 6 yerom

[Toka KyABTYpHBIC LJEHHOCTM SIBASIFOTCSI TPSKAAHCKVMM, OHWM HE MOIYT CTaHO-
BuTbCsl 0ObekTOM Hamapaenmns (cm. Hopmy 7). OHu MoryT moaseprarhes Hama-
ACHUMIO AVIIb B TOM CAyYae, €CAM KBAAUPUUIMUPYIOTCS KaK BOCHHBIC OOBEKTHI
(em. Hopmy 10). TTostomy B Craryre Me>KAYHAPOAHOTO YTOAOBHOTO CYAQ TTOA-
4EPKMUBACTCSI, YTO YMBIIIACHHOE HAITAACHME HA 3AAHMS, IPEAHA3HAYCHHBIC AAS
LJeACT. PEAUIMI, ODPAa30BAHMS, UCKYCCTBA, HAYKM MAM OAATOTBOPUTEABHOCTH, MA
Ha WCTOPUUIECKME MAMSITHUKM SIBASETCS BOCHHBIM ITPECTYIIACHMEM BO BPEMsI
KaK MEKAYHAPOAHOTO, TaK M HEMEKAYHAPOAHOTO BOOPYKEHHOIO KOH(AMKTA,
«IIPU YCAOBMM, 9TO OHWM HE SIBASIFOTCSI BOCHHBIMM OOBEKTAMIM L.

1 Craryr MYC, cratpa 8(2)(b) (ix) n (e) (iv).
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O0s13aTeABCTBO POABASLTD OCOOYIO 3a00TY, YTOOBI M30EKATH IPUIMHEHASI
yigepba 3AAHMSIM, IPEAHAHAYCHHBIM AASI LIEACTI PEAUTUM, UCKYCCTBA, HAYKU,
0bpasoBaHMsT MAM OAATOTBOPUTEABHOCTHM, a TAK)KE MCTOPUICCKUM IAMSITHM-
KaM, €CAM OHWM He SIBASIFOTCS BOCHHBIMM OOBEKTAMM, 3aKPEIIACHO BO MHOIMX
BOCHHBIX yCTaBaxX M HacTaBAeHMsIXZ. OHO TAKOKe IOATBEPSKAACTCS B 3aKOHOAA-
TEABCTBE MHOTMX TOCYAAPCTB, COTAACHO KOTOPOMY HAaIlap€HMEe Ha TaKue 00b-
eKThI SIBASETCSI HAKas3yeMbIM IIpectyiaeHmnem®. Hamapenns na takne o6beKThI
OCYIKAAIOTCS M OCy>KAaAmUCh rocyaapersamu, OOH m Apyrmmn meskayHapoA-
HBIMM OPTaHWM3aUVSAMM, HAITPUMED, BO Bpems KOHOAMKTOB B Adranucrane m
Kopee, mesxay Mpanom n Mpaxkom, Ha bamskuaem Bocroxe m B 6piBIent FOro-
caaBumt.

2 Cwm., Hatlpumep, BOeHHbIe yeraBsl 1 HacrasaeHust Ascrpasnn (r. I ra. 12, §§ 41—42),
Aprenrunsr (tam ke, § 40), Beasrun (tam ke, §§ 43—44), Bypxuna-Qaco (tam ke,
§47), Beamxobpuranmn (tam ke, §§ 93—94), Tepmammn (tam ke, § 62),
Aommrnxanckoin Pecrrybanxm (tam ke, § 56), Mspanas (tam ke, § 67), Muponesun
(tam xe, § 65), Kamepyna (tam sxe, § 49), Konuro (tam ke, § 53), Maan (tam ke,
§ 74), Mapoxxko (rtam ske, § 75), Hurepun (tam xe, § 81), Hoson 3eaanpnn (tam xe,
§ 79), Poccun (Pyxopoacteo 1990 r., § 5(0) n (y)), Cemerana (r. II, ra. 12, § 85),
CHIA (ram sxe, §§ 95—102), Dxsapopa (tam ke, § 57), Opanyun (tam xe, § 58),
Ieenmn (ram ke, § 88) n FOskuon Kopen (ram ske, § 71).

3 Cwm., nampumep, 3saxoHoparesbcTBO Apcrpasmm (tam ke, § 109), Asepbaiipykana
(tam ke, § 110), Aprerrnust (tam sxe, § 105), Boarapun (tam sxe, § 114), Bocamun n
Tepuerosunsr (tam ke, § 113), Beamxobpuranmm (tam ke, § 167), Bemecyaant
(tam ke, § 170), T'epmannn (tam ke, § 132), Aommrnkanckon Pecrrybanxn (tam xe,
§ 128), Ucnanun (tam ke, § 160), Mraamn (tam ske, § 135), Kanapnr (tam sxe,
§ 117), Kuprusun (tam ke, § 138), Kuras (tam sxe, § 119), Koaymbun (ram ske,
§ 120), Konro (ram sxe, § 122), Maan (ram ke, § 142), Mexkcukn (Tam ke, § 143),
Hupepaanpon (tam ke, §§ 144—145), Hukaparya (tam sxe, § 148), Hopon 3eranpnn
(tam ke, § 147), IMaparsas (tam ke, § 152), ITepy (rtam sxe, § 153), IToabum
(tam ke, § 154), Poccun (Vrososusiit kopexe PO, 1996 r., cratea 243(1) u (2)),
Pympirmn (1. 11, ra. 12, § 155), Caosernn (tam ke, § 158), CHIA (rtam sxe, § 168),
Vpyreas (tam ske, § 169), Xopsatun (tam ke, § 124), Ynan (tam ske, § 118),
Acrornn (ram ke, § 130) n FOrocaasun (ram ske, § 171); cm. TaksKe IPOEKTHI 3aKOHOB
Bypyuan (tam ke, § 115) u Tpunmupapa u Tobaro (tam ke, § 165).

4 Cm., manpumep, ipaxtuxy lepmannn (tam ke, § 194), Mpana (tam sxe, § 202), Kabo-
Bepae (ram ke, § 181), Kuras (tam ke, § 183), O6pepAnuéHHbIX Apabekmnx DMuparos
(tam ke, § 219), INakucrana (tam sxe, § 215), Opargun (tam ke, § 192), Xopsatun
(tam ke, § 185) wm IOrocaasum (ram ske, §§ 237—239); Pesoaroymuio Cosera
Besomacnocrn OOH 1265, 17 cenrabpa 1999 r., § 2; Pesoatoymm [enepaabon
Accambaen OOH 47/147, 18 aexabps 1992 r., npeambyaa, 49/196, 23 aexabps 1994 r.,
npeambyaa, n 50/193, 22 aexabps 1995 r., npeambyaa; UN Commission on Human
Rights, Res. 1984/1, 20 February 1984, §§ 6—7; 1985/1, 19 February 1985, §§ 6—3§;
1986/1, 20 February 1986, §§ 6—38; 1987/2, 19 February 1987, §§ 6—8; 1988/1,
15 February 1988, §§ 3—10; 1989/2, 17 February 1989, § 4; 1986,/43, 12 March 1986,
§ 1; 1994/72, 9 March 1994, § 7(e), n 1998/70, 21 April 1998, §§ 2(g) and 5(h);
UNESCO, General Conference, Res. 4.8 (r. II, ra. 12, § 251); OIC, Contact Group on
Jammu and Kashmir (ram sxe, § 260) and Res. 1/5-EX (tam sxe, § 261); Islamic
Summit Conference, Ninth Session, res. 25/8-C (IS) (tam ke, § 266).
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XoTs mpu AI060OM HAITAACHWUNM HA BOCHHBIN OOBEKT AOASKHBI OBITH ITPUHS-
TBI BCE BO3MOJKHBIC MEPBI IIPEAOCTOPOSKHOCTH, ITOOBI 130esKaTh HAHECCHMS
CAyYaMHOrO yigepba IPaskAAHCKMM OOBEKTaM ¥, BO BCSIKOM CAydYae, CBECTHU
ero x muaumymy (cm. Hopmy 15), Tpebyercss ocobass ocTOposKHOCTb, 4TO-
651 M36esKaTh IPUIMHEHNS yIjepba HEKOTOPHIM M3 Hanbosee LJEHHBIX IPasK-
AAHCKMX OOBEKTOB. DTO TpeboBaHme mpusHaBasoch eigé B Kopexce Anbepa,
Bprocceapckon pekaapanmun 1 ORCPOPACKOM PYKOBOACTBE " OBIAO KOAUDU-
JMpoBaHO B ['aarckom moaoskeHmmnS. B poxkaaae yupeskaeHHo nocae Ilepsort
MUPOBOV BOMHBI KOMMCCUI 11O OTBETCTBEHHOCTM «ITPOM3BOABHOE YHUUTOKE-
HME 3AQHUM, IPEAHA3HAYCHHBIX AAST IIEACTL PEAUTUN, OAATOTBOPUTEABHOCTH U
00pasoBaHms, MCTOPUIECKUX 3AAHUI 1 IAMSITHUKOB» OIIPEACASICTCS KaK Ha-
PYLIEHME 3aKOHOB M OOBIYAEB BOWMHBI, KOTOPOE BACYET 32 CODOM YrOAOBHOE
IpecACAOBaHMES,

TpeboBanme mMposABASITE OCOOYIO 3200TY COACPIKMUTCS U B OPULIMAABHBIX 3a-
sasaeHmsx’. [laan aericrsuin za 2000—2003 rr., npuasrteir XXVII Meskayna-
poanort xoudepernyneit Kpacuoro Kpecra n Kpacnoro IToaymecsga 8 1999 r.,
[IPU3BIBAA BCE CTOPOHBI B BOOPYSKEHHOM KOH(PAMKTE HE TOABKO COOAIOAATDH
ITOAHOE 3aIIpeljeHNne HAIIAACHWMI Ha KYABTYPHBIC IJEHHOCTM M MECTa OTIIPAB-
ACHMSI KYABTA, HO W 3aIQUIJATh TAKMUE OOBEKTHIS.

Lernrnocmu, xomopvie umeiom 60rviuoe 3nauerue AL KyAbHYPHOZ0
Hacaedua xaxdozo Hapoda

l'aarckas KOHBEHLMS O 3aIWUTe KYABTYPHBIX LIEHHOCTEM AOAYKHA OBIAA YCHUAUTD
3aIJUTY LJEHHOCTEM, «KOTOPbIE MMEIOT OGOABIIOE 3HAYECHUE AASL KYABTYPHOTO
HACACAMS KASKAOTO HAPOAQ», COACMCTBYSI ODO3HAYCHNMIO TAKMUX LJCHHOCTEN CHU-
He-0eABIM IJUTOM?, 4 TAKIKE OTPAHMYMBAST 3AKOHHOCTh HAITAACHMI HA HUX UC-
KAFOUMUTEABHETIIUMI CUTYAUMUSIMIA, KOTAQ «HACTOSITEABHASI BOCHHAST HCOOXOAM-
MOCTB» TIO3BOASIET OTKA3aThCsl OT BBITOAHEHMsT 00s13aTeAbcTBIO.

B moment cospanms laarckas koHBeHums Opiaa moatmcana 114 rocyaap-
cTBaMi. 3aKalou€HHble B KOHBEHIMM OCHOBOIIOAATArOIfMe IIPUHLIMIIBL 3alIu-
TBI M COXPAHEHMs KYABTYPHBIX LJEHHOCTEN INMMPOKO IIPU3HAHBI KaK OTPasKe-
HHME OOBIHOTO MEKAYHAPOAHOTO ITPaBa, KaK YKa3blBaroT ['eHepasbHas KoH]pe-

5 Lieber Code, Article 35 (tam ke, § 25); Brussels Declaration, Article 17 (tam sxe,
§ 26); Oxford Manual, Article 34 (tam ke, § 27); aarckoe noaoskenme, cratbst 27.

6 Report of the Commission on Responsibility (. II, ra. 12, § 28).

7 Cm., Haripumep, sassaerns Ascrpun (tam ke, § 178), Beanxobpuranmn (tam ke, §§ 220
n 222—225), Erunita (tam ke, § 186), Mspanas (tam sxe, § 205), CLLIA (tam ke, § 226
n 231—233), Opangun (tam ke, § 189) n IOrocaasun (tam ke, § 236).

8 27th International Conference of the Red Cross and Red Crescent, Plan of Action for
the years 2000—2003 (adopted by consensus) (rtam xe, § 265).

9 Taarckas KOHBEHUMsI O 3aIJUTE KYABTYPHBIX LJEHHOCTei, cratbn 6 n 16.

10 Taarckas KOHBEHUMs O 3aIJUTe KYABTYPHBIX 1JeHHOCTEN, cTaThs 4(2).
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perunsa TOHECKO wn rocyaapcrsa, He sBasgomgnecs: ygactHuKamn Koxpen-
gun!l. ITpumennmocts ['aarckoil KOHBEHLIMM COTAACHO OOBIYHOMY MESKAYHA-
POAHOMY TPaBy K HEMEKAYHAPOAHBIM BOOPYSKEHHBIM KOHQPAMKTAM OblAd
mpusHaHa MesKAYHAPOAHBIM YTOAOBHBIM TpUOyHAAOM 110 ObiBiIeV FOrocaasmm
B Aeae Tapmua B 1995 r.12

MHorme BOCHHBIE YCTaBbl M HACTABACHWMS MIPEAYCMATPUBAIOT 00sI3aTEAD-
CTBO YBAYKATH W 3aIQUIATh LJEHHOCTW, MMEIOIIue OOABIIOE 3HAYCHME AAS
KYABTYPHOTO HACACAVSI KaYKAOTO Hapoaald. DTO OTHOCUTCS M K yCTaBam ™
HACTABACHMIM TOCYAAPCTB, KOTOPHIE HE SIBASIFOTCS MAW HE SBASAUCH HA CO-
OTBETCTBYIOIMI MOMEHT yyacTHUKamu ['aarckoit xouserumn!4. ITo sakoHo-
AATEABCTBY MHOTWMX TOCYAAPCTB HAIaACHME Ha LEHHOCTH, MMeEIoIgue GOAb-
IIoe 3HAYEHWME AASl KYABTYPHOTO HACAGAMS KaKAOTO HAPOAA, SBASETCS
mpecryrnaeHuem!s.

11 UNESCO, General Conference, Res. 3.5 (r. II, ra. 12, § 250); United States, Annotated
Supplement to the US Naval Handbook (ram ke, § 103).
12 ICTY, Tadi¢ case, Interlocutory Appeal (tam sxe, § 268).
13 Cm., Hampmumep, BOEHHBIE yCTaBbl W HacTaBaeHms Ascrpaamn (ram sxe, §§ 41—42),
Aprentunnt (tam ke, § 40), Benuna (tam sxe, § 45), Beurpun (tam ke, § 64),
Tepmanmn (tam ke, §§ 62—63), Mspanas (tam ke, § 67), Menarun (ram ke, § 87),
Uraamn (tam ke, §§ 68—69), Kanaapr (tam ke, §§ 50—51), Kennn (rtam e, § 70),
Koaymbum (tam ke, § 52), Maparackapa (tam sxe, § 73), Hupepaansos (rtam sxe,
§§ 76—77), Hopoit 3eranpun (tam ke, § 79), Poccun (Pyropoactro 1990 1., § 5(0)
n (y)), CIOA (r. II, ra. 12, § 103), Toro (ram sxe, § 92), Ouanmmmn (Tam xe,
§§ 82—83), Ppanyun (ram sxe, §§ 59—61), Xopsaruu (tam sxe, §§ 54—55),
eerigapun (tam ske, §§ 90—91), Ilsegun (ram ke, § 89), IOAP (ram ke, § 86),
IOsxuom Kopen (tam ke, § 72), a Taxoke OTPasKEHHVIO B OTYETAX MPaKTUKy Mspamas
(Tam ke, § 66).
CM., Hampumep, BOEHHbIE yCTaBbl 1 HacTaBaeHust DBenmna (tam ke, § 45),
Beanxobpurammn (Ttam ske, §§ 93—94), Kernn (ram sxe, § 70), Koaymbun (ram ke,
§ 52), Hogoit 3eaanamn (tam sxe, § 79), CLIA (tam sxe, § 103), Toro (tam ke, § 92),
Ouannmna (tam ke, §§ 82—83), Xopsatun (tam sxe, § 55) u IOsxmnoit Kopen (tam ke,
§ 72).
CMm., Hapumep, 3akoHOAaTeAbCTBO ABcrpasnn (Tam ske, § 108), Apmennun (ram ke,
§ 107), Beaapyen (tam ke, § 111), Beabrmn (tam ke, § 112), Bocamnn u Fepyerosmust
(tam ke, § 113), Beanmkobpuranmm (tam sxe, § 166), Benrpun (tam sxe, § 133),
I'pysun (ram ke, § 131), 3umbabpe (tam sxe, § 172), Vpranaun (ram sxe, § 134),
Ucnanun (tam ke, §§ 159—160), Kanappr (tam sxe, § 116), Kunpa (tam sxe, § 126),
Koaymbun (tam ke, § 121), Ky6er (tam sxe, § 125), Aatsun (tam e, § 139), Aurssr
(tam ke, § 141), Hurepa (tam sxe, § 150), Huaepaanpos (tam ke, § 145), Hosoit
3enanpmn (tam ke, § 146), Hopserun (ram sxe, § 151), Ocrposos Kyka (Tam sxe,
§ 123), IToapum (tam ke, § 154), Poccun (Vrorowmsni kopexe PO 1996 r., craTes
243 (1) n (2)), Pymoiamm (. I, ta. 12, § 155), Caoaxun (tam ke, § 157), Caoenun
(tam ke, § 158), Tapxmxucrana (tam sxe, § 164), Xopsatun (tam ke, § 124),
Yenrckoit Pecriybanxm (tam sxe, § 127), Hlseituapun (tam ke, § 162), Hlseyun
(tamxke, § 161) n IOrocaasum (ram ke, § 171); cm. TaksKe IPOEKTHI 3aKOHOB
Aprerrunst (tam ke, § 106), Mopaarmn (tam ke, § 137), Ausana (ram ske, § 140),
Huxaparya (tam sxe, § 149) u CaasBasopa (ram ke, § 129).

14

15
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Omxaz om Bomnornerusn 06sa3amervcmB 6 cayuae nHacmosmervHol Boenmoil
Heobx00umocmu

Broport mpoTtokoa K l'aarckoil KOHBEHUUWM O 3aIgUTe KYABTYPHBIX LJEHHOC-
TeTl, MPUHATHIN Ha OCHOBe KOHCeHcyca B 1999 1., pomoanma aarckyro KoH-
BeHIMIO O 3aIUTE KYABTYPHBIX LIEHHOCTEN C YIETOM PA3BUTIUI MESKAVHAPOA-
HOTO TYMaHWUTAPHOTO Ipasa rocae 1954 1. B cBssn ¢ 3TuM BasKHO OTMETUTD,
4TO BO BTOpOM mpOTOKOAE COXPAaHMAOCH IMOAOKEHME 0O oTKase oT obs3a-
TEABCTB B CAyYae HACTOATEABHOV BOCHHOV HEOOXOAMMOCTHM, KaK TOTO Tpebo-
BAAM MHOTVME TOCYAAPCTBA HA ITOATOTOBMTEABHBIX BCTPEYax, HO OblAa cAeAa-
Ha IIONBITKA IPOSACHUTDH ero cmbicA. B ITporokoae mpeaycmaTpmBaercs, 4To
HapyLIeHne O0013aTeAbCTBA BO3ACPSKMBATBCS OT COBEPIICHMS BPayKACOHOTO
aKTa IMPOTMUB KYABTYPHBIX IJEHHOCTEN CO CCHIAKOM Ha KPAMHIOI BOSHHYIO He-
O0OXOAMMOCTBD MOSKET AOIIYCKATBHCSI TOABKO TOTAQ, KOTAa: 1) 3T KYABTYPHBIE
IJeHHOCTM II0O CBOEMY HA3HAYEHMIO IIPeBpaljeHbl B BOEHHBIN OODLEKT; M
2) HeT HMKAKOW IPAKTUYECKNU BO3MOSKHON AABTEPHATMBBI AAS ITOAVICHMS
PABHOLICHHOTO BOCHHOTO IIPEMMYIJECTBA IOMUMO TOM, KOTOPYIO MOXKHO IIO-
AYYUTH B PE3YABTATE COBEPIIEHMS BPa’KACOHOTO akTa IPOTUB 3TOTO OOBEK-
talé. Aasee Bropor mporoxoa Tpebyer, 4TOOBI HaAMUME TAKOW HEOOXOAMMO-
CTW YCTAHaBAMBAAOCh HA OIPEACACHHOM YPOBHE KOMAaHAOBAHWS W YTOOBI B
CAyYae HAIaACHMS, KOTAA 3TO IIO3BOASIIOT OOCTOSATEABCTBA, HAIIPABASAOCH
ACVICTBEHHOE IIPeABAPUTEABHOE Ipeayrpeskaernel’. Bo Bpemsa obcyskaeHMI
Broporo mporoxkoaa Takoe TOAKOBaHME OTKAa3a OT BBIIIOAHEHWMS O0I3aTEABCTB
B CAy4ae HACTOSTEABHON BOCHHOW HEOOXOAMMOCTW HE BBI3BAAO HUKAKMX BO3-
paskeHmil.

AaHHYIO HOPMY HE CAGAYET IIyTaTh C 3arlpeIjeHuneM HAITaACHWMI Ha KyAb-
TypHBIE UEHHOCTH, coAepsKaignumest B cratbe 53 (1) AomoaHuTeABHOrO IIpoTO-
xora | m cratee 16 AomoarnTessHOTO IMporokoaa lI, Koropsie He mpeaycma-
TPUBAIOT HAPYIICHMUs O0sI3aTEABCTBA CO CCBIAKOV HAa HACTOSITEABHYIO BOCHHYIO
HeobxoAMMOCTB!8. Kak IHOAYEpPKMBAETCA B MHOTOYMCACHHBIX 3asABACHWUAX Ha
AunraomaTraeckon KoHPepeHInn, TPUHSBIIeN AOIIOAHUTEABHbIE ITPOTOKOADI,
ACVICTBME 3TMUX CTATEN AOAJKHO PACIIPOCTPAHATHCS AWIID HA OIPAHUYICHHOE
9MCAO OYCHDB BAaKHBIX KYABTYPHBIX LIEHHOCTEN, a MMEHHO TeX, KOTOPBIE SIBAS-
IOTCSI YaCTBIO KYABTYPHOTO AWM AYXOBHOTO HACACAMS «HAPOAOB» (T.e. 4eAOBe-
94eCTBa), TOTAQ Kak chepa AercTBust [aarckoil KOHBEHUUM IIUPE U PACIIPOCT-
paHseTcs Ha JEHHOCTH, ABASIOIJUECS YACTBIO KYABTYPHOTO HACACAMS «KaXKAO-

—_
o

Bropon mporoxkoa k l'aarckor KOHBeHIMM O 3aIgUTE KYABTYPHBIX IJCHHOCTEM, CTATBS

6(a).

7 Bropoit IpoTOKOA K ['aarckoil KOHBEHLMM O 3aIJUTe KYABTYPHBIX LJeHHOCTEH, cTaThst 6(c)
u (d).

18 Aomoarnteapnpri mporokoa I, cratest 53(1) (mpumATa Ha OCHOBE KOHCEHCyca);

Aonoaruteasusii poroxoa 1, crates 16 (mpmmsra 35 roaocamm mpotms 15 mpm

32 BO3AEPIKABILIXCSL).

—_
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ro Hapopa»!9. 1JeHHOCTH, O KOTOPBIX TOBOPUTCS B AOITOAHUTEABHBIX ITPOTO-
KOAAX, AOAPKHBI 00AQAATh TAKMM 3HAYEHWMEM, KOTOPOe IIPU3HAETCA BCeMM, Ad-
SKe ecAn OHM He obosHadeHsl. Ha Ammaomarnaeckort KoHpepeHIMM, TPUHSIB-
et AOIOAHWUTEABHbIE IIPOTOKOABI, HECKOABKO TOCYAAPCTB YKA3aAW, 4TO, He-
CMOTpsl Ha OTCYTCTBME BO3MOXKHOCTWM OTKAa3aThCsl OT BBIIIOAHEHM: 00s3a-
TEABCTB CO CCBIAKOM Ha HACTOSITEABHYIO BOCHHYIO HEOOXOAMMOCTD, TAKMUE BAK-
HeVIIIe KYABTYPHBIC LJEHHOCTM MOTYT CTaTh OOBEKTOM HAIIaACHMS, €CAM OHWU
HE3aKOHHO WCITOAB3VIOTCS AASI BOGHHBIX 1jeAeri20.

Hopma 39. 3anpenieHo ncnoa»30Bars JEHHOCTH, UMeEIOIHE GoAbLIOE
3HaYEHME AASI KYABTYPHOIO HACAEAMS KaSKAOTO HAPOAA, B LIEASIX,
KOTOPBIE€ MOTYT IIPUBECTH K Pa3PYLIEHUIO MAM HOBPEKACHUIO ITUX
LEHHOCTEW, 32 UCKAIOYEHUEM CAYYAEB, KOTAL 3TOIO HACTOSITEABHO
Tpebyer BOeHHasT HEOOXOAMMOCTD.

[paxmuxa

Customary International Huwmanitarian Law, Cambridge University Press,
2005, tom II, raasa 12, pasaea B.

Pesrome

[TpakTnKa rocyaapcTB yCTAHABAMBACT 3TY HOPMY B KA4eCTBE HOPMBI OOBIYHO-
TO MEKAYHAPOAHOTO IIpaBa, IPUMEHSIEMONM BO BpeMs KaK MESKAYHAPOAHDIX,
TaK M HEMEKAYHAPOAHBIX BOOPY’KEHHBIX KOHQPAMUKTOB.

Mexxdynapodnvie u nemexdyrnapodnvie Goopyxérivie KOHPAUKILL

OTa HOpMA COACPSKUTCS B crathe 4 ['aarcko?i KOHBEHIMM O 3aIMUTe KYABTYPHBIX
IJEHHOCTE! ¥ OTHOCHUTCS KaK K MEKAYHAPOAHBIM, TAK M K HEMEKAYHAPOAHBIM
koH(pAMKTaMZl,  3arAlO4€HHBIE B [aarckoil KOHBEHIMM OCHOBOIIOAATAIOIIVE
IPUHUUITBL 3AIJUTBI M COXPAHEHMsI KYABTYPHBIX IJEHHOCTE! IIMPOKO ITPU3HAHBI
KaK OTPa’KeHMe OOBIMHOIO MEKAVHAPOAHOIO IIPaBa, KAK YKasblBAioT ['eHepaab-

19 Cm., napumep, sasaernst Ascrpasnun (Axrsl Annaomarnueckoit koupepenymn, t. VI,
CDDH/SR.42, 27 mas 1977 1., c. 229), Beanxobpurarmun (ram ke, c. 246), Kanasst
(tam ke, c. 239—240), Hupepaanpos (tam ke, ¢. 216; r. VII, CDDH/SR.53, 6 nions
1977 r., c¢. 171—172, cm. taxke 1. VI, CDDH/SR.52, 6 wmiona 1977 r., c. 133,
§§ 11—13), CIIA (ram ke, 1. VI, CDDH/SR.42, 27 mas 1977 r., c. 247), OPT
(Ttam ke, c. 250).

20 Cm., Harrpumep, 3assaenus Beamkobpuranum (AKTel AumaomaTnueckoit KoHPepeHyun,
1. VI, CDDH/SR.42, 27 mas 1977 r., c. 246), Hupepaanpos (ram sxe, c. 216); CILIA
(tam ke, c. 247), OPT (tam sxe, c. 250).

21 Taarckast KOHBEHUMS O 3aIgUTe KYABTYPHBIX JEHHOCTEN, cratbsd 4 m crarps 19.
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nas xoudpeperuns IOHECKO n rocysapersa, He SBASIOIMECS YIACTHUKAMNA
Konsenynn?2. [Tpumennmocts KoHBEHIMM COrAACHO OOBIMHOMY MESKAYHAPOAHO-
MY IIPaBy K HEMEKAYHAPOAHBIM BOOPY’KEHHBIM KOH(QAMKTAM OBIAA ITPU3HAHA
MeskayHApOAHBIM yTOAOBHBIM TpubyHAsOM 110 ObIBieit FOrocaasum B Acae Ta-
Aamga B 1995 1.23 Kpome TOro, AAaHHAS HOPMA COAEPKUTCS M B APYIVAX AOKYMEH-
TaX, TAK’KE OTHOCAINMUXCSI K HEMEKAYHAPOAHBIM BOOPYKEHHBIM KOHQAMKTAMZA,

3ampeljeHne WUCIIOAB30BAHMA LEHHOCTEN, MMEIOIIMUX OOABLIOe 3HAYCHME
AASL KYABTYPHOTO HACACAMS Ka’KAOTO HAPOAA, B IJEASX, KOTOPBIE MOTYT ITPUBE-
CTVM K Pa3pYLICHUIO MAM IOBPEKACHMIO 3TMUX IJEHHOCTEVN, 32 MCKAIOYCHUEM
CAy4YaeB, KOTAQ 3TOTO HACTOATEABHO TpebyeT BOEHHas HEOOXOAMMOCTD, 3a-
KPEIAEHO BO MHOTMX BOEHHBIX YCTaBaX W HACTABACHMAXZS, DTO OTHOCHUTCA M
K YCTaBam ¥ HACTABACHMUAM TOCYAAPCTB, KOTOPBIC HE ABASIOTCS YYACTHMUKAMM
['aarckon KoHBeHLMM26. [ToMMMO 3TOrO, B HECKOABKMX BOCHHBIX yCTABAX M Ha-
CTABACHMSX YKA3aHO, YTO WMCIOAB3OBAHME 3AAHWMS, MMEIOIIETrO IIpaBa Ha 3alu-
Ty, B HEeHAAACSKAIOWUX LEASIX COCTABAJET BOGHHOE IpecTyraeHme?’. B mpakrm-
Ke TOCYAQPCTB TaK’Ke YIIOMMHAETCSI KOHKPETHOE 3allpeljeHine MCIOAb30BAHMS
KYABTYPHBIX IICHHOCTEW AASL IIPUKPBITUS BOCHHBIX OIEPALIMiiZs.

Omxaz om Buinoanenus obszamervcmB 6 cayuae Hacmosmervroil 6oennor
Heobxoumocmu

Bo Bropom mporokoae K ['aarckoil KOHBEHIMM O 3aIJUTe KYABTYPHBIX LJEHHOC-
Tel OblAd CAeAaHA IOIBITKA IIPOSICHUTH CMBICA OTKA3a OT BBIITOAHEHWMs 00s13a-
TEABCTB, OTHOCSIIMXCS K TACTIOAB3OBAHMIO KYABTYPHBIX LIEHHOCTEM, CO CCHIAKO
HA HACTOSITEABHYIO BOCHHYIO HEOOXOAMMOCTD. [ TpoToKkoA mpeaycmarpusaer, 9ro

22 Cm., manpumep, UNESCO General Conference, Res. 3.5 (r. II, ra. 12, § 347); United
States, Annotated Supplement to the US Naval Handbook (tam ke, § 329).

23 1CTY, Tadi¢ case, Interlocutory Appeal (tam ke, § 351).

24 Cm., mampumep, Broaserens l'emepassnoro cexperaps OOH or 6 asrycra 1999 r.,
pasaea 6.6.

25 Cm., Hampumep, BOeHHBIE ycTaBbl M HacTapaenmst Ascrpaamn (1. 11, ta. 12, § 302),
Aprerrunpr (tam ke, § 301), Tepmanun (tam sxe, §§ 306—307), Mspanas (tam sxe,
§ 308), Mcmaamm (tam sxe, § 319), Mraamn (tam sxe, §§ 309—310), Kanappr (Tam ke,
§§ 303—304), Kenmn (tam sxe, § 311), Hurepun (tam sxe, § 316), Hupepaanpos
(ramxe, §§ 312—313), Hosoit 3enaann (tam ke, § 314), Poccun (Pykosopcrso 1990 .,
§ 5(y)), CIIA (r. 11, ra. 12, §§ 324—329), Xopsatun (tam ke, § 3050, Llserigapun
(tamke, §§ 321—322), Hseynn (tam ke, § 320) u IOAP (rtam ske, § 318).

26 Cm., nampumep, BOeHHble ycTaBbl u HactaBaeHust Kemmm (tam ke, § 311), CIIA
(ram ke, §§ 324—329) u FOAP (ram ke, § 318).

27 CMm., HaIpuMmep, BOEHHbBIE YCTaBbl M HacTaBaeHMs1 Beamxobpuranmm (tam ke, § 323),
Kamappr (ram ke, § 303), Hurepun (ram sxe, § 315), Hosoit 3eranamn (Tam sxe,
§ 314) u CIIA (ram ke, §§ 324—325 u 327).

28 Cm., Hanpumep, BoeHHBI yeras Mapamas (tam ske, § 308); sassaerms CILLIA (Ttam ke,
§§ 345—346); OSCE, Europe Spillover Monitoring Mission to Skopje, Press Release
(ram ke, § 349).
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HapyIlIeHne 00s13aTeABCTBA HE MUCIIOAB30BATh KYABTYPHBIE JEHHOCTHU B IJEASIX, KO-
TOpPBIE MOIYT IIOCTABUTD WX IIOA YIPO3Y PA3PYIICHMS MAM yigepba, CO CCHIAKON
Ha KPaVHIOIO BOCHHYIO HEOOXOAMMOCTh MOSKET AOITYCKATBCSI TOABKO TOTAZ,
«KOTAQ HET BO3MOSKHOCTHM BBIOPATH MEKAY TAKMM VCITOAB3OBAHMEM U APYTVM
BO3MOSKHBIM METOAOM AASI TIOAYICHMSI PABHOLJCHHOTO BOEHHOTO IIPEMMYIEeCT-
B2, Aasee I'Tporokoa Tpebyer, 4TobBI HaAMUME TAKOM HEOOXOAMMOCTHM YCTa-
HABAMBAAOCH HA OIPEACACHHOM YpOBHE KomaHAoBaHWX. Bo Bpemst obcysrae-
H1s1 BToporo mporokosa Takoe TOAKOBAaHME He BBI3BAAO HMKAKMX BO3PAYKEHWA.

AAHHYIO HOPMY He CAGAYET ITyTaTh C 3aITpeljeHueM HaIlaACHMI Ha KYABTYP-
Hble JEHHOCTH, copeprrammmes B cratbe 53 (1) AomosrnreapHoro mporokoaa |
n crarse 16 AomnoaHuTeapHOTO rpoTokoaa II, Koropsie He peAycMaTpuBarOT Ha-
PyIIeHNMs 00s3aTeABCTBA CO CCHIAKOW HA HACTOATECABHYIO BOCHHYIO HEOOXOAM-
mocTh. Kak IOAYEpKMBAETC B MHOTOYMCACHHBIX 3asBACHMAX Ha AuMraomarmnde-
CKOV KOH(EPEeHIMM, ITPUHSABIICH AOITOAHUTEABHBIC ITPOTOKOABI, ACHCTBHE 3THX
cTaTeit AOASKHO PACIIPOCTPAHSITECS AMIID HA OIPAHUICHHOE YMCAO OYCHB BAaYKHBIX
KYABTYPHBIX [JEHHOCTEM, 4 MMEHHO TeX, KOTOPBIE SIBASIFOTCSI YACTBIO KYABTYPHO-
TO MAY AYXOBHOIO HACACAMS «HApOAOB» (T.e. 4eAOBedecTBa), TOrAd Kak cdepa
AevicTBust ['aarckoit KOHBEHIIMM IIMpe M PACIIPOCTPAHSICTCST HA LJEHHOCTH, SIBASI-
JOIVECST 9ACTBIO KYABTYPHOTO HACACAMS «KasKAOTO Hapoaa»3l. IlenHocTn, K Ko-
TOPBIM OTHOCATCS AOITOAHUTEABHBIC ITPOTOKOABI, AOASKHBI OOAAAATH TAKOW BasK-
HOCTBIO, KOTOPasI TIPU3HAETCST BCEMM, AQYKE €CAM OHM He ODO3HAYCHBI.

Hopma 40. Kaskpaa cropoHa, HaxoAA1gascsa B KOHPAUKTE, AOASKHA
3aIJMIJATh KYABTYPHBIE€ IJEHHOCTH.

A. 3amperyeHpI BCAKUIA 3aXBaT, VHUYTOSKEHUE MAY HAMEPEHHOE
IIOBPESKACHWME PEAUTMO3HBIX, 0AATOTBOPUTEABHBIX,
00pa30BaTEABHBIX, XYAOSKECTBEHHBIX Y HAYYHBIX VIPESKACHWA,
UCTOPUYECKUX ITAMATHWUKOB, IIPOU3BEACHMI MCKYCCTBA W
HAYYHBIX IIPOU3BEACHUIL.

B. 3amperyeHsr AroObIe aKThI KPasku, rpabeska MAM HE3aKOHHOTIO
IIPUCBOEHMUA B KaKOW ObI TO HM 6BIAO0 POpME KYABTYPHBIX
LEHHOCTEV, MMEIOIINUX OOABIIOE 3HAYECHME AAS KYABTYPHOTO
HACACAMS KaSKAOTO HapOAQ, a TAKSKe AIOObIE aKThI BAHAAAW3MA
B OTHOLIEHWUW 3TUX IIEHHOCTE.

29 Bropoit mpoToKoA K [aarckoii KOHBEHUMM O 3a1juTe KYABTYPHBIX yennocrert, cratbs 6(b).

30" Bropoii mpoTokoa k ['aarckoil KOHBEHIIUMM O 3alJuTe KYABTYPHBIX LIEHHOCTE, cTaThst 6(c).

31 Cm., mampumep, sassacans Ascrpasnn (AxTel Aurmaomarmaeckoit KoHdepeHumu, T. VI,
CDDH/SR.42, 27 mas 1977 r., c. 229), Beanxobpuranmn (tam ke, ¢. 246), Kanappt
(tam ke, c. 239—240), Hupepaaupor (tam ke, c. 216; r. VII, CDDH/SR.53, 6 wmons
1977 r., c. 171—172, em. tacke 1. VI, CDDH/SR.52, 6 uiona 1977 ., c. 135, §§ 11—13),
CIIA (tam ke, . VI, CDDH/SR.42, 27 mas 1977 r., c. 247), ®PT (tam sxe, c. 250).
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[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, tom II, raasa 12, pasaen C.

Pesrome

ITpaxkTrKa TOCyAQPCTB YCTAHABAMBACT 3Ty HOPMY B KayecTBE HOPMBI OOBIIHO-
IO MEKAYHAPOAHOIO IIPaBa, IPUMEHSIEMONM BO BPeMs KaK MESKAYHAPOAHBIX,
TaK M HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(AMKTOB.

SaxBam, ynuumoserue uru Hameperrnoe nobpexoeHue KyAvImypHoIX
yerHocmetl

['aarckoe mOAOYKEHWME 3aIPEIaeT «BCAKWIA MPEAHAMEPCHHBIN 3aXBaT, UCTPeO-
ACHME VAW IOBPESKACHUE» VIPESKACHWMI LJePKOBHBIX, OAATOTBOPUTEABHBIX W
06Pa30BaATEABHBIX, XYAOYKECTBEHHBIX M HAYIHBIX, MCTOPUICCKUX MAMSITHUKOB,
ITPOM3BEACHMI XYAOSKECTBEHHBIX ¥ HaydHbIx?2. B VcraBe MeskayHapoaHoro
YTOAOBHOTIO TprbyHaAa 1o 6pisireit FOrocaasmm HapylIeHMe 3TOTO TOAOSKEHUS
OBIAO BRAFOYCHO B UMCAO HAPYILICHMI 3aKOHOB M OOBIYaeB BOVIHDI, HA KOTOPHIE
pacrpocrpansercs opucaukuus Tpubynasa3s. Coraacro Crartyry MeskayHa-
POAHOTO YTOAOBHOTO CYAQ, Pa3PYIICHMUE 3AAHUN, IIPEAHAZHAYCHHBIX AAST LIeACT
peanrnn, oOpasoBaHMs, UCKYCCTBA, HAYKMU MAY OAATOTBOPUTEABHOCTH, a TAKIKE
MUCTOPUYIECKUX MAMITHUKOB, VHUITOSKEHNME VAWM 3aXBAT MMYIJECTBA, KOTOPBIC
HE AMKTYIOTCSI HACTOSITEABHO BOCHHOV HEOOXOAMMOCTBIO, SIBASIFOTCSI BOCHHBI-
MU TIPECTYIACHUAMM BO BPEMsI KaK MEKAVHAPOAHBIX, TAK M HEMESKAYVHAPOA-
HBIX BOOPY>KEHHBIX KOH(PAMKTOB.

DTO MOAOKEHME BKAIOYCHO BO MHOIVIE BOCHHBIC YCTABBI M HACTABACHSSS.
3axBaT, VHMYITOKCHME MAVM HAMEPEHHOE IOBPEKACHME KYABTYPHBIX IJEHHOC-
TeV SIBASIOTCSI IIPECTYIIACHMEM IO 3aKOHOAATEABCTBY MHOTMX TOCYAAPCTBS.
[Tocae Bropoit muposont sonust [TocrosiHusit soenusin Tpubynas Opanumm

32 Taarckoe moAoskeHMe, cTaThs 0.

33 Yerap MYTIO, cratbs 3(d).

34 Craryr MYC, crarsn 8(2) (b) (ix), 8(2) (b) (xiii), 8(2) (e) (iv), 8(2) (e) (xii).

35 Cm., Hampumep, BOeHHbBlE ycTaBbl M Hactasaenmst Apcrpaamn (r. I, . 12, § 372),
Aprerrnnpr (tam ke, § 371), Beankobpurammn (tam ke, § 386), Tepmannn (Tam ke,
§§ 375—376), Uraamn (ram sxe, § 378), Kanmappr (ram sxe, §§ 373—374), Hurepun
(ramske, §§ 382—383), Hupepnranaos (ram sxe, §§ 379—380), Hosoit 3eaaramn
(tamke, § 381), CIIA (ram ke, §§ 387—388) u [lseynn (Tam ke, § 384).

36 Cm., Hanpumep, 3aKOHOAATEABCTBO Boarapun (tam ke, § 389), Menmanun (tam ke, § 402),
Mrasmn (tam ke, § 393), Atokcembypra (tam ke, § 395), Hupaepaanaos (tam ke, § 396),
Huxkaparya (tam sxe, § 397), Ioabum (tam ke, § 399), Iopryraamn (tam ke, § 400),
Pympramn (tam ke, § 401), Ilserigapun (tam ke, § 403), Ocrormn (tam ke, § 392);
CM. TaK>Ke IIPOeKThI 3akoHOB Hukaparya (tam ske, § 398) n Caassapopa (tam ke, § 391).
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B Merye B pAeae Anmnrendesspepa (1947 r.) m Boennsit tpubynaa CIHIA B
Hropubepre B pAeae Qor Aceba (Cya Hap BICIIMM KOMaHAOBaHMEM, 1948 1.)
n B Acae Baiizakepa (1949 r.) npusHasM MOACYAMMBIX BUHOBHBIMM B 3aXBaTe
M YHUYTOXKCHMUM KYABTYPHBIX LJEHHOCTEN37.

Kpasxa, :pabéx, nesaxonrnoe npucboerue u axmor Gandarusma

Kpaska, rpabésk, He3aKOHHOe IIPUCBOCHME M AKTHI BAHAAAM3MA 3AIIPCICHDI B
crarbe 4 ['aarckorl KOHBEHIIMM O 3aIQUTe KYABTYPHBIX LIEHHOCTEM. DTO IIOAO-
SKEHME OTHOCUTCS KaK K MEKAVHAPOAHBIM, TAK M K HEMESKAVHAPOAHBIM KOH-
dankram3s. 3akAro4€HHbIe B [aarcKovl KOHBEHIIMM OCHOBOIIOAATAIOIINE IIPUH-
[JUIIBI 3QIUTHL M COXPAHEHMS] KYABTYPHBIX [JEHHOCTEN IIIMPOKO MIPU3HAHBI KaK
OTpaskeHMe OOBIIHOTO MESKAYHAPOAHOTO IIPaBa, KaK YKa3bIBAIOT [eHepaAbHAs
roudpeperyns FOHECKO n rocypaapersa, He sBasromgmecs yyacTHMKamm KoH-
sergun3?. ITpumennmocts KoHBeHIMM COrAacHO OOBIMHOMY MEIKAYHAPOAHO-
MY IIPaBy K HEMEKAYHAPOAHBIM BOOPYYKEHHBIM KOHPAMKTAM OblAa IPU3HAHA
MesRAYHAPOAHBIM YTOAOBHBIM TpubyHasom 1o ObiBinert FOrocaasum B seae
Taamua B8 1995 1.40 Kpome Toro, AaHHAsE HOPMA COAEPSKUTCS U B APYTUX AO-
KYMEHTAX, TAKJKE OTHOCSIGMXCS K HEMEKAYHAPOAHBIM BOOPYSKEHHBIM KOH-
danxramil.

O06s13aTeABCTBO YBAsKaTh KYABTYPHBIC LJEHHOCTW 3aKPEIIACHO BO MHOIMX
BOGHHBIX yCTABax M HacTaBAeHMsx42. HeyBaskeHme K KyAbTYPHBIM LJeHHO-
CTSIM  SIBASICTCSI IIPECTYIIACHMEM II0 3aKOHOAATEABCTBY MHOIMUX TOCY-

37 France, Permanent Military Tribunal at Metz, Lingenfelder case (tam sxe, § 405);
United States, Military Tribunal at Nuremberg, Von Leeb (The High Command Trial)
case (tam sxe, § 406) and Weizsaecker case (tam ke, § 407).

38 Taarckast KOHBEHIMsI O 3aIguUTe KYABTYPHBIX LJEHHOCTEN, cTaThs 4 m craThsa 19.

39 Cm., mapumep, UNESCO General Conference, Res. 3.5 (t. 11, ra. 12, § 419); United
States, Annotated Supplement to the US Naval Handbook (tam sxe, § 388).

40 ICTY, Tadi¢ case, Interlocutory Appeal (tam ke, § 428).

41 Cm., marpumep, Broanerens [enepansuoro cexperaps OOH or 6 asrycra 1999 r., pasaea
6.6.

42 Cm., narrpumep, BoeHHsle ycrasbl U Hactapaermst Ascrpaann (. 11, ra. 12, § 372), Ap-
rerTmHbl (Tam ke, § 371), Beanxobpurammm (tam ke, § 386), T'epmanun (tam ke,
§§ 375—376), Vspanas (tam ke, § 377), Vitaaun (tam ke, § 378), Kanapapr (tam ke,
§§ 373—374), Hurepun (ram ke, §§ 382—383), Hupepaanpos (tam xe,
§§ 379—380), Hosont 3erampamn (tam sxe, § 381), CILIA (ram sxe, §§ 387—388),
leerigapun (tam ke, § 385), Ileegun (tam sxe, § 384).

43 Cm., Hampumep, 3aKoHOAATEABCTBO Boarapmm (tam ske, § 389), Vicmammm (Tam ske,
§402), Mrasun (tam ke, § 393), Kurtas (tam ke, § 390), Autssr (tam ke, § 394),
Aroxcembypra (tam ke, § 395), Hupepaanaos (ram sxe, § 396), Hukaparya (tam ke,
§ 397), Ioabum (tam sxe, § 399), Iopryraamn (tam sxe, § 400), Pymoiaun (tam xe,
§ 401), Vkpannst (tam ke, § 404), Ulserigapun (tam ke, § 403) n Derornn (tam ke,
§ 392); cm. Takske mpoekTsl 3akoHOB Huxaparya (tam ke, § 398) wm Caassapopa

(tam ke, § 391).
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AapcTs#3. AaHHasS HOPMa TaK>Ke ITOATBEPIKAACTCS OPUIMAABHBIMU 3asIBAC-
HUSIMU, CACAAHHBIMI TOCYAAPCTBAMM, KOTOPHIE HE SIBASIOTCSI MAWM HE SIB-
ASIAMCH Ha COOTBETCTBYIOIMII MOMEHT YYacTHMKamMu [aarckom KOHBEH-
yund, 3ampergenue rpabeska B OTHOLICHMM KYABTYPHBIX LJEHHOCTEM CAY-
SKUT KOHKPETHBIM BhIpaskeHMem obigero sampergenns rpabeska (cm. Hop-
My 52).

OduiynarpHO IIPAKTUKN, ITPOTUBOPEYALell AAHHON HOpMe, ObHApYIKe-
HO He 06b1r0. [ocypapcTBa OBGBIYHO OCYIKAQIOT HAPYLICHMS ITOM HOPMBI4S.
OOH n aApyrie MesKAYHAPOAHBIC OPTaHM3ALMUU TAKIKE OCYSKAAIOT MOA0D-
uete Aestanst. B 1998 r., manpumep, Komneens OOH nmo mpasam geaosexa
BBIPA3MAQ TAYOOKYIO OOECIIOKOCHHOCTH B CBSI3U C COOOIJEHMIMM OO YHMI-
TO>KEHUNM M PasrpabAeHUNM KYABTYPHOTO W MCTOPUIECKOro Hacaeamsa Adra-
HUCTAHA, HE SIBASIONETOCS TOCYAAPCTBOM — VYaCTHUKOM [aarckoit KoH-
BEHIMM O 3aIJUTE KYABTYPHBIX IJEHHOCTEM, M IPWU3BaAa BCE CTOPOHBI B ad-
raHCKOM KOH(AMKTE 3aIgUINATh M OXPaHATh TaKoe Hacaeameds. B 2001 r.
LIMPOKO ocy>kpanoch, B yacTHOCcTH, JOHECKO, pemrenne pesxmma «Taan-
0aH» YHMYTOSKUTD ABEHAALATb APEBHMX CTATYH, IMpuHapAeskaBmmx Hamm-
OHAABHOMY My3elo AdraHmcrana, a BIIOCACACTBUM — CTATYU DYAABI B ITpo-
puHIIMM bammant’.

Hopma 41. Oxrynupyronjast AepskaBa AOASKHA ITPEAOTBPAILATH
HE3aKOHHBIV BHIBO3 KYABTYPHBIX IJEHHOCTEN C OKKYIIMPOBAHHOM
TEPPUTOPUM M AOASKHA BO3BPATUTHh HE3aKOHHO BHIBE3EHHBIE
KYABTYPHBIE IIEHHOCTH KOMIIETEHTHBIM BAACTSIM OKKYIMPOBAHHOWM
TEePpPUTOPUMA.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
20095, tom II, raasa 12, paspea D.

Pezrome

ITpakTuKa TOCyAapCTB YCTAHABAMBACT 3Ty HOPMY B Ka4eCTBE HOPMBI OOBIYHO-
TO MEKAYHAPOAHOTO ITPaBa, IPUMEHIEMOV BO BPEMS MEKAYHAPOAHBIX BOOPY-
SKEHHBIX KOHQAUKTOB.

44 Cm., manpumep, szassaenms Asepbaitpkana (tam ke, § 408), Kuras (tam ke,
§§ 410—411) u CIHA (ram ke, § 414).

45 Cm., manpumep, sassaerns Asepbaiiakana (tam ske, § 408), Mpana (tam ke, § 412),
Kuras (tam ke, §§ 410—411) u CILIA (tam ke, § 414).

46 UN Commission on Human Rights, Res. 1998/70, 21 April 1998, §§ 2(g) and 5(h).

47 Cm., nanpumep, UNESCO, Press Release No. 2001—27 (r. II, ra. 12, § 421) and Press
Release No. 2001—38 (Tam ke, § 422).
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Bvi6o3 kyrvmyprvix yernocmetl ¢ OKKynupoBannoil meppumopu

O6:13aTeABCTBO TIPEAOTBPAIJATh BBIBO3 KYABTYPHBIX IJEHHOCTEM C OKKYITMPO-
BAHHOV Teppuropmun 3akpernaeHo B rnyaxre 1 [lepsoro mporoxoaa x I'aarckomn
KOHBEHIUM O 3aIJUTE KYABTYPHBIX LIGHHOCTEHM, YIACTHUKAMI KOTOPOTO SIBASI-
10Tcsl 92 rocyAapCTBa, B TOM YUCAE TE, KOTOPHIE 0COOO ITOCTPAAAAU OT OKKY-
magun#s. DOra HOpma TaroKe coaepskurcs B KOHBEHUMM O HE3aKOHHOW TOP-
TOBA@ KYABTYPHBIMU IJEHHOCTSIMM, COTAACHO KOTOPOW TOCYAAPCTBA OOSI3YIOTCS
IIPOTUBOAETICTBOBATD HE3aKOHHBIM BBO3Y, BBIBO3Y M IlepeAade IpaBa coOCTBeH-
HOCTWM Ha KYABTYPHbIC LJEHHOCTM MMEIOIJUMMUCS B UX PACIIOPSDKEHUM CPEACT-
BAMM, MCKOPEHSISI ITPUYMHBI TIOAOOHOV IPAKTUKM, «IIpeKpamjas e OCyIjecTB-
ACHME 7 IIOMOTasl ITPOMU3BOAUTH Heobxoammoe BosmergeHne»4?. B crarse 11
Konpenymn ykasago: «CymTarorcs TakyKe HE3aKOHHBIMU IPUHYAUTEAbHBIE
BBIBO3 M IlepeAada Ipasa COOCTBEHHOCTM HA KYABTYPHbBIE LEHHOCTHU, SBASIO-
IIMECsT IIPSIMBIM MAY KOCBEHHBIM PE3YABTATOM OKKYIIALUM CTPAHBI MHOCTPAH-
HOM AepskaBoi» 0. Dra Konsenums 6siaa patnudnimposana 109 rocysapersa-
mn, 38 13 KOTOPBIX HE SBASIIOTCS yyacTHWUKamn [lepsoro mporokoaa x [aar-
CKOWl KOHBEHLMM O 3aIUTe KYABTYPHBIX LIEHHOCTeN. [TOCKOABKY yyacTHMKA-
MU IOCACAHETO sIBASIIOTC 92 rocypaperBa, B obrgent caoskHoctm 130 rocy-
AAPCTB IIPUCOCAMHUANUCH K AOTOBOPHOMY OOSI3aTEABCTBY CODAIOAATH 3Ty HOP-
my. Kpome Toro, crates 9(1) Broporo mporokosa x [aarckoil KoHBeHUMM
Tpebyer, 9robBl OKKYIMPYIOIAs ACPSKABA 3AIPEIaAd M IIPEAYIIPEIKAAAL CAIO-
601 HE3aKOHHBIN BBIBO3, MHOE M3BSITHE MAW IIEPEAAIy IpaBa COOCTBEHHOCTM
Ha KyABTYPHVIO LJGHHOCTBH», a cTarhsa 21 mpepmmichiBaeT, 4ToOBI rOCyAapcTBa
mpeceKraan oaobHsre HapyirernsS!. Brarodenne atnx HOpm Bo Bropoit mpo-
TOKOA HE BBI3BAAO HMKAKWMX PA3HOTAACUII BO BPEeMsl OOCY>KACHMS, KOTOpOe
IpUBeAO K ero mpuuaTnio. B Aonponckon pexkaapagun 1943 r. corosmsle mpa-
BUTEABCTBA IIPEAYIIPEAMAM, ITO OYAYT CIMTATH HE3aKOHHOM AIOOYIO IEpPEAATy
mpaB COOCTBEHHOCTH, B TOM YMCAC U HA KYABTYPHBIC LJ@HHOCTMSZ,

Apyras mpakTmka, HOAKPEIASIIONIAasl AAHHYIO HOPMY, BKAIOYaeT B cebst BO-
CHHBIC YCTABBI M HACTABACHWS, BHYTPUIOCYAAPCTBEHHOE 3aKOHOAATEABCTBO
obuMasbHbIE 3aSBACHMI3. XOTS 3Ta MPAKTUKA OTHOCUTCS K TOCYAAPCTBAM —
yaactaukam [lepsoro mporokoaa k ['aarckovl KOHBEHIMM O 3aIQUTE KyABTYP-

48 Tlepsbiit mpoTokoa K [aarckoit KOHBEHIMM O 3aIJuUTe KyABTYPHBIX LEHHOCTEN, 1. 1.

49 KoHBeHUMsS1 O HE3AKOHHOM TOPIOBAE KYABTYPHBIMM LJEHHOCTSIMM, CTaThs 2(2).

50 KoHBeHIMs1 O HE3aKOHHOW TOPTOBAE KYABTYPHBIMM IJEHHOCTSIMM, cTaThst 11.

51 Bropoit mporokoa K aarckoil KOHBEHIUM O 3aIuTe KYABTYPHBIX 1jeHHOCTel, ctaths 9 (1)
n crares 21.

52 London Declaration (r. II, ra. 12, § 437).

53 Cm., nanpumep, Germany, Military Manual (tam e, § 440); Luxemburg, Law on the
Repression of War Crimes (tam xe, § 441); Israel, Military Court of Hebron, judge-
ments under Jordanian law (Ttam ke, § 442); sagsaenms Mpaxa (tam ke, § 443) n
Kysetita (tam sxe, § 468); Islamic Summit Conference, Ninth Session, Res. 25/8-C
(IS) (ram sxe, § 446).
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HBIX LJEHHOCTEi, TeM HE MEHEEe, MOSKHO CACAATh BBIBOA, YTO 3alIPEIEHNUE BbI-
BO3a KYABTYPHBIX LJEHHOCTEV SIBASIETCSI HOPMOV OOBIYHOIO IIPABa, HMOCKOABKY,
B AOIIOAHEHHME K MOATBEPIKACHMIO AAHHOV HOPMBI B YKA3aHHOW BBIIIE ITPaK-
THUKE, 3TO O0SA3aTEABCTBO 10 CYTU COACPIKUTCS B OOSI3aTEABCTBE YBAXKATD KYAb-
TYPHbIE LJEHHOCTM ¥, OCOOEHHO, B 3aIIPEIJeHNUN 3aXBaTa KYABTYPHBIX [JeHHOC-
teit (cm. Hopmy 40). Ecam KyabTypHBIE LJEHHOCTM HEAb3sl 3aXBaThIBATh, MX
Tem GoAee HeAb3sT BBIBO3UTS.

OQnynasbHOV IIPAKTUKM, IIPOTHUBOPEYAIell AAHHO HOPME, OOHAPYKEHO
He ObIrO.

Bosbpawenue xyromyprvix uennocmetl, Gvibesernvix ¢ okKynupoGannot
meppumopu

[Tocae Bropoii MMpPOBOI BOVIHBI OBIAO 3AKAIOYEHO HECKOABKO AOTOBOPOB, OT-
HOCSIIIUXCST K BO3BPAIJEHMIO KYABTYPHBIX LIEHHOCTEV, BHIBE3CHHBIX BO BPEMSI
okkymaguu. CoraacHo 3axkarou€HHOMYy B 1947 1. MupHOMY AOTOBOPY MESKAY
COIO3HBIMI AeprkaBamn 1 Mrtaament, Mraans 6piaa 0bs13aHA BEPHYTH KYABTY]P-
uole gennoctn FOrocaasun 1 Dduonmms+. Coraacuo mpuusron 5 1952 r. Kon-
BEHUMM OO0 YPEryAMpOBAHMIM BOIIPOCOB, BO3HMKINMX B PE3YABTATE BOCHHDBIX
ACTICTBUMVL M OKKymanmu, ['epmaHms AOAXKHA OBIAQ YIPEAUTH BEAOMCTBO AASI
PO3BICKA, BO3BPAIYCHMS M PECTUTYLIMMA KYABTYPHBIX LIEHHOCTEV, BBIBE3CHHDIX C
OKKYIIMPOBAHHOV TEPPUTOPUM BO Bpemst Bropon muposoit BoiHbS. O0bs3a-
TEABCTBO BO3BPAIATH KYABTYPHBIC LJEHHOCTH, HE3AKOHHO BBIBE3CHHBIC C OKKY-
IIMPOBAHHON TePPUTOPUH, 3aKkperaeHO B [ lepBom mporokoae k l'aarckoit KoH-
BEHIUM O 3aIgUTE KYABTYPHBIX LIEHHOCTEH, KOTOPBIN parnduymposaan 92 ro-
cyaapcra’s.

ITyuxkr 3 Ilepsoro mporoxoaa K l'aarckoit KoHBeHUMM CHOPMYAUPOBAH B
Goaee OOIIMX CAOBAaX WM IIPUMEHSIETCSI KO BCeM yaacTHMKam IIporokoaa, a He
TOABKO K OKKyIMpyomein aepsrased’. OAHAKO He ObIA0 OOHAPY>KEHO IIPAKTM-
KM, KACAIOLJeViCsl 0DsI3aTeABCTBA TPEThUX CTOPOH BO3BPATUTh HE3AKOHHO BBI-
BE3CHHBIC KYABTYPHBIC IJCHHOCTM, HAXOASINUECS Ha ux teppuropun. Ilosro-

5% Treaty of Peace between the Allied and Associated Powers and Italy, Article 12
(tam ke, § 472) and Article 37 (tam sxe, § 450).

55 KonpeHymst o6 yperyAMpoBaHMM BOIPOCOB, BOSHUKIIMX B PE3YABTATE BOEHHBIX
ATICTBUI M OKKymayun, ta. 3, cratbst 1, m. 1 (United Nations Treaty Series, Vol. 219,
No. 4762).

56 TTepspiii TpoTOKOA K ['AarcKoil KOHBEHIIUM O 3aluTe KYABTYPHBIX 1JEHHOCTEN, II. 3.

57 Cm. TepBbiit TpoToKOA K [AarcKoil KOHBEHIIUM O 3aljuTe KYABTYPHBIX 1JéHHOCTEM, 1. 3,
TAE€ IPEAYCMOTPEHO, 4TO «KaskAas Bricoxas Aoropapusaromjascs Cropona obsasyercs 1o
IIPeKPAIJeHUN BOCHHBIX ACTICTBUI BEPHYTh KYABTYPHBIC LIEHHOCTHM, HAXOASAIJMECS Ha e
TEPPUTOPUY, KOMIIETEHTHBIM BAACTSM PaHee OKKYIVMPOBAHHOW TEPPUTOPUM, €CAU ITHU
LEHHOCTM OBIAM BBE3CHBI B HAPYIUCHME IIPUHINUIA, JCTAHOBACHHOTO B I 1. DTM LEHHO-
CTM HUKOTAA He OYAYT YACPSKMBATHCS B KA4ECTBE BOCHHBIX Periapanimii.

G
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My QOPMYAMPOBKA AQHHOM HOPMBI YK€, TaK YTO OHA IIPUMEHSIETCS, IO Kpai-
Hell mepe, K CAMOVL OKKYIIMPYIOLJeil AepsKaBe, KOTOPAs, He CYMEB BBIIIOAHUTD
00513aTEABCTBO ITPEAOTBPATUTD BBIBO3, AOAYKHA MCIIPABUTH ITOAOJKCHME, BO3-
spatus gexHHoct. CoraacHo nyHKTy 4 ITporoxoaa, BosmoskubIe A0OpocoBecT-
HBIE ACPIKATEAM LIEHHOCTEM AOAYKHBI ITOAYIUTh KOMIICHCALJMIOSS,

O0s13aTeABCTBO BO3BPAILATH BBIBE3CHHBIC KYABTYPHbBIE LIEHHOCTIM TAKSKE IIPW-
3HAETCSI BO MHOIMX OQUIMAABHBIX 3ASBACHMSIX, B TOM 9MCAC B 3asIBACHWIX [ep-
MaHWM B OTHOIIEHMM OKKYIIMPOBAHHBIX €10 BO Bpemsi BTOpOI MUpPOBOIA BOVIHBI
teppuropuii M Mpaka B cBs13n ¢ oxkymanment Kysenra’®. B c¢sssm ¢ BonHONM B
[Tepcnackom saamse Coser besomacroctrt OOH Heckoabko pas mpmssisaa Mpak
BepuyTs Kysenty Bcé 3axBagenHnoe mmyrgectBo®. B 2000 r. ['enepasbHbIi cex-
peraps OOH ormerna, 94T0O IOCA€ OKOHYAHMS BOMHEI B [ lepcnackom 3aamse ObI-
AO BO3BPAILEHO 3HAYUTEABHOE KOAMYECTBO MMYIECTBA, HO MHOTVE ITPEAMETHI
e1é AOASKHBI ObITh BO3BpareHbl. OH IOAYCPKHYA, UTO «IICPBOOYCPEAHOE BHMA-
MaHME CACAYET JACAUTD BO3BPAIIECHMIO [IPaKoM KyBeWITCKMX APXMUBOB .. M M-
3VHBIX IKCITOHATOB>6!, XOTSI 3Ta MPAKTUKA OTHOCUTCSI K TOCYAAPCTBAM — yda-
crankam IlepBoro mporoxkosa K I'aarckoil KOHBEHLMM O 3aIQUTe KYABTYPHBIX
LJEHHOCTE!, TeM He MEHEee, MOSKHO CACAATH BBIBOA, UTO ODSI3aTEABCTBO BO3BpA-
IJaTh HE3AKOHHO BBIBE3CHHBIC KYABTYPHBIC LICHHOCTM SIBASCTCSI HOPMOW OObIY-
HOTO IIpaBa, IOCKOABKY, B AOIOAHCHME K IIOATBEPIKACHWMIO AQHHOW HOPMBI B
YKA3aHHOVW BBILIE IIPAKTUKE, 3TO O0SI3ATEABCTBO IO CYTH COACPIKMUTCS B 00s13a-
TEABCTBE YBAYKATh KYABTYPHBIC LIEHHOCTM ¥, OCOOCHHO, B 3aIIPELJeHNMN 3aXBaTa 1
pasrpabaenns kyaprypasix genaocreir (cm. Hopmy 40). Ecan kyasryprsie nen-
HOCTM HEAB3sI 3aXBATHIBATH W IPabuTh, MX Tem OoAee HEAB3ST JACPIKMUBATD, €CAU
OHM OBIAV HE3aKOHHO BBIBE3CHBL. BosBpalljeHne He3aKOHHO BbIBE3CHHBIX LJEHHO-
CTeVl TaKoKe sABASETCsT Hapaeskamgert Gopmort perapagmn (em. Hopmy 150).

OdnynaspHOM MPAKTUKY, IPOTUBOPEUAIEt AAHHOW HOpME, OOHAPYsKEHO
He OBIAO.

Voepokarnue xyrvmyproix yenrocmetl 6 xatecm@e Goenrvix penapavuil

[Tyukr 3 Ilepsoro mporokoaa K ['aarckoil KOHBEHUMM O KYABTYPHBIX LIEHHO-
CTSIX IIPEAYCMATPUBACT, YTO ITW LIEHHOCTM HUKOTAA HE OYAYT YACPIKMBATBCS
B KadecTBe BOEHHBIX pemapaumit?. Opnako B 1997 1. poccmiickmii 3aKOH

58 Tlepebit TPOTOKOA K [aarckoil KOHBEHIMM O 3aIJUTe KYABTYPHBIX IJEHHOCTE, T1. 4.

59 Cm., nampumep, saspaermns lepmammm (1. 11, ra. 12, § 460) u Mpaka (tam sxe,
§§ 464—465).

60 Pezoaronun Copera Besomacnoctn OOH 686, 2 mapra 1991 r., § 2(d), 687, 3 ampeas
1991 1., § 15, u 1284, 17 aexabps 1999 r., nmpeambysa u § 14.

61 Bropoit aokaap [enepaspnoro cexkperaps OOH, mpeacTaBaeHHBII BO UcIOAHEHME 1. 14
pesoatoynn 1284 (1999) Cosera Besomacnoctn, Aox. OOH S/2000/575, 14 wions
2000 r., §§ 17(a) n 20.

62 TlepBbIfi MPOTOKOA K ['aarckoil KOHBEHIUM O 3aIJUTe KYABTYPHBIX IJ€HHOCTE, TI. 3.
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«O mepeMeIEHHBIX KYABTYPHBIX LIEHHOCTAX» OOBIBMUA KYABTYPHBIC LICHHOCTH,
sBesennsle B CCCP B ocyigecTBAeHME €TO ITpaBa HA KOMIICHCATOPHYIO PECTH-
TYUMIO B COOTBETCTBUM C ITPUKA3AMMU COBETCKMX OPraHOB BAACTH, peAepasb-
HoV cobersenHocThio Pocemiickoin Geaepanmms3. B 1999 1. Koncrmryimon-
ub1ii cyp Pocemiickoit Qepepanmm MOATBEPAMA KOHCTUTYLMOHHOCTD 3TOTO 3a-
KOHA B 4YaCTM, OTHOCALJENCS K «mpasam Poccmym Ha KYABTYpHBIC LIEHHOCTH,
BBe3eHHBIC B POCCMIO 13 OBIBIIMX HEIIPUIATEABCKMX TOCYAAPCTB B IIOPSIAKE
KomIteHcaTopHOM pectutyynm». ITo muennio Cyaa,

«BO3AOSKEHWE HA OBIBIINME HENPUATEABCKME TOCYAAPCTBA O0SA3aTEABCTB IO OOBIYHONM W
KOMITEHCATOPHO PECTUTYLMM KYABTYPHBIX IJeHHOCTE OOYCAOBACHO MOAYIMBIIAM ITPH-
3HAHME B MEYKAYHAPOAHOM ITpaBe eIjé A0 Hadara BTOpoi MUPOBOVL BOVIHBI IIPUHIIMIIOM
MEKAYHAPOAHO-IIPABOBOTL OTBETCTBEHHOCTH TOCYAAPCTBA-arPeccopa 3a PasBsI3bIBaHMe U
BCACHWME arpecCUBHOM BOVIHBD 04,

[epmaHNMsT HECKOABKO Pa3 BO3paykaAa IIPOTUB STOTO PEIICHMS M YKA3bIBA-
AQ, 9TO «KPaKW M YHUITOSKEHMUE KYABTYPHBIX LJCHHOCTEM HALUCTCKUM PESKM-
MOM, KaK ¥ M3bATHMe KyAbTYPHBIX LeHHocTel Coserckmm COI030M BO Bpems
" 1ocae Bropoit MupoBOVL BOVIHBI SIBASIFOTCS HAPYILIEHWUSIMI MEYKAYHAPOAHOTO
mpasa»65. OAHAKO CAGAYET IOAUEPKHYTD, YTO POCCHUICKMIA 3aKOH ITPUMEHSIET-
CS K ACSHMAM, KOTOPBIE MMEAM MECTO AO BCTYIIACHMS B cuAy [lepsoro mpo-
TOKOAA K ['aarckovl KOHBEHUMM O 3aIJUTe KYABTYPHBIX LJEHHOCTET.

63 Depepanpublit 3akoH «O KYABTYPHBIX JeHHOCTSIX, repemeryénnbix B Coros CCP B pesyab-
Tate BTopori MMPOBOTL BOTIHBI M HAXOAMIGUXCs Ha Teppuropun Poccurickon Deaeparmms,
1997 r., cratps 6.

64 Koncturyymonnsnit cys Pocemiickort Oepepaymn, Iocranosaenne or 20 mroas 1999 r.
N 12-i1 «TTo aeay o mposepke koHcTHTyIMOHHOCTH DepepasbHoro 3akoHa or 15 ampeas
1998 ropa «O xyaprypubx yernoctsx, nepememéansx B Coros CCP B pesyaprare Bro-
POVi MMPOBOIL BOVIHBI M HaXoAsIgmxcs Ha teppuropun Poccurickoit Qepeparimm».

65 Cm., mapumep, sassaernst lepmarmn (. I, ra. 12, §§ 461—462).
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YCTAHOBKM 1 COOPY KEHWA,
COAEPKAIIME OITACHBIE CHMADBI

Hopma 42. EcAv IpoM3BOAUTCA HAIIAACHUE HA YCTAHOBKWM

W COOPY>KEHWMSI, COACP>KAIINE ONACHBIE CUABI, 2 UMEHHO

HA ITAOTMHBI, AAMOBI ¥ ATOMHBIE DACKTPOCTAHLIMM, A TAKKE

Ha APYIM€ COOPYKEHWMs, HAXOAJIIMECS B HUX MAWM BOAM3WM OT HMUX,
CAGAYET IIPOSABAATH OCOOYIO 32060Ty, YTOOBI M36€sKaTh
BBICBOOOSKAEGHMS OITACHBIX CUA ¥ IIOCACAVIOIUX TSDKEABIX IIOTEPh
CPEeAU IPasKAAHCKOTO HACEACHW.

[paxmuxa

Customary International Humanitarian Law, Cambridge University Press,
2005, Tom II, taama 13.

Pesrome

ITpakTnKa rocyaapcTB yCTAHABAMBACT 3TY HOPMY B Ka4eCTBE HOPMBI OOBIYHO-
TO MEKAYHAPOAHOTO ITPaBa, IPUMEHIEMONM BO BPeMs KaK MEKAYHAPOAHBIX,
TaK Y HEMEKAVHAPOAHBIX BOOPYKEHHBIX KOH(AUKTOB.

Mexcoynapodnvie u nemexdyrnapoduvie Goopyxénrvie KOHDAUKMDL

Koraa ycTaHOBKM M COOPY>KEHMS, COACPSKAIUE OITACHBIC CUABI, SIBASEOTCS
TPAKAAHCKUMIM OOBEKTAMM, OHM HE MOTYT CTAHOBUTHCSI OOBEKTOM HAITAACHAS
(em. Hopmy 7). DT yCTAaHOBKM M COOPYSKEHMSI MOTYT IIOABEPIHYThCS HAIla-
ACHUIO AMIIIb B TOM CAyYae, €CAM OHM KBAAMPUUMPOBAHBI KAK BOCHHBIE O0B-
extpl (ecm. Hopmy 7). IlpakTuka nokaspiBaer, 4To TOCYAAPCTBA OCO3HAIOT BbI-
COKYIO OITACHOCTD TSDKEABIX CAYYAVIHBIX ITOTEPb, K KOTOPHIM MOTIYT IIPUBECTH
HAITAACHWSI HA TAKMUE YCTAHOBKM M COOPYSKEHMS, SIBASIIOIINECS] BOCHHBIMM 00B-
exTamn. [1oaTomMy OHM NPWUBHAIOT, YTO B CAyYae HAIIAACHUS CACAYET ITPOSIB-
AATH OCOOYIO OCTOPOSKHOCTD.

IMEHHO 3TO OCO3HAHME ACTAO B OCHOBY IIOAPOOHBIX HOPM, COACPIKAIIMX-
cs B cratbe 56 AonoanmTeAbHOTO TIpotokosa I u B cratbe 15 Aomoanmresn-
Horo mporoxoaa IIl. DT HOPMEI BOIIAM BO MHOIME BOCHHBIC YCTAaBLI W Ha-
craBaeHns2. HamapeHnst Ha yCTaHOBKM M COOPYSKEHMsI, KOTOPBIE ITPUBOAST K

1 AonoanuteapHBI TPOTOKOA I, cTarbst 56 (mpuHsATA Ha OCHOBE KOHCEHCyca); AOmoAHM-
TeabHbI TpoTokoa I, crates 15 (npumsaTa Ha OCHOBE KOHCEHCYCA).

2 CMm., HarIpumep, BOeHHble yerasbl W Hactasaenus Ascrpaann (r. II, ra. 13, § 12), Ap-
reamuasl (Tam ke, § 11), Beabrum (tam ke, § 14), Bernna (tam ke, § 15), Beanko-
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TSDKEABIM TIOTEPSIM, SIBASIOTCSI IIPECTYIACHUSMHU TIO 3aKOHOAATEABCTBY PSIAQ
rocyAapcTBd. BoeHHBIE yCTaBBI M HACTABACHMSI, 4 TAKIKE 3aKOHOAATEABCTBO He-
KOTOPBIX APYIMX TOCYAAPCTB 3aIIPEIJaloT HAIIAACHMUS HA YCTAHOBKWU WM COOPY-
SKEHMs KaK TaKoBbIe?,

[Tpn pamndmragmm AonosHUTEABHOTO IIpoTOKOoAa | Beanxobpuranms n
OpaHums 3asBUAM, YTO HE MOIYT IIPEAOCTABUTH «A0COAIOTHYIO» 3aIUTy CO-
ACPIKAIVM OIACHBIE CMUABI JCTAHOBKAM M COOPYSKEHMSIM, KOTOPBIE SIBASIIOTCS
BOEHHBIMI OOBekTamn. OAHAKO OHWM IPMU3HAIOT OCOOBIN PUCK, CBSI3AHHDIN C
ATOOBIM HAITAACHMEM HA YCTAHOBKW U COOPY>KEHMS, COACPSKAIME OITaCHBIE CH-
ABI, TIOCKOABKY TpPeOyIOT, COOTBETCTBEHHO, YTOOBI B MCKAIOYMTEABHOV CUTYa-
WM, KOTAA AOAYKHO OBITH COBEPIICHO HAIAACHME Ha TaKWe YCTAHOBKM W CO-
OPY>KeHMs, OBIAM IIPUHATHL BCE «AOASKHBIO» M «HEOOXOAMMBI®» MEPBI IIPEAO-
CTOPOYKHOCTHM, YTOOBI M306€KATh TSDKEABIX CAVIAMHBIX IOTEPh CPEAM TPasKAAH-
ckoro HaceaeHMs5. KoAymOmMiicKoe MpaBUTEABCTBO TaKIKEe YKA3aAO Ha HEOOXo-
AVMMOCTD CACPSKaHHOCTM M OCTOPOSKHOCTM B 3asBACHWMM, OTHOCUBIIIEMCS K Ha-
[TAACHMIO ITPABUTEABCTBEHHBIX BOVICK Ha AAMOY C LI@ABIO BBITECHUTH OTTYAA
TTapTU3aHe.

6purarmun (tam ke, § 41), Tepmanmn (tam sxe, § 24), Mcenanmn (tam xe, § 37), Ka-
mepyHa (Tam ke, § 16), Kanaasr (tam ke, § 17), Kennn (ram ke, § 29), Hupepaan-
aros (tam ke, §§ 32—33), Hosoit 3eranpamn (tam ke, § 34), Toro (tam ke, § 40),
Qpangun (tam ke, §§ 21—23), Ilsenuapun (tam ke, §§ 38—39), IOAP (ram ke,
§ 36) n IOrocaasun (Tam sxe, § 46).

3 Cm., Hapumep, 3aKOHOAATEABCTBO Asepbariykana (tam ke, § 51), Berrpun (Tam ke,
§ 65) («xoroppie mpUBOAAT K cepbésHomy yigepby» ), Vemanum (ram ke, § 77)
(«3HaunreapHble orepm» ), Antssl (Tam ke, § 69) («cosHaBas, 4TO HAIIAACHWE MOKET
IPUBECT K UPE3BBMANHO TSKEABIM IOCACACTBUsIM» ), Caosermn (tam ke, § 76)
(«HamapeHMe Ha KOTOPbIe OCOOEHHO OIACHO» ); CM. TAKJKE IIPOEKTHI 3aKOHOB APreHTHUHbI
(tam ke, § 47), VMopaarmn (tam sxe, § 67) («xpynHOMacirTabHbIe OTEPH SKM3HU
PAHEHUSI CPEAM TPAyKAAHCKOTO HACEACHWMsT M yIgepd TIPasKAAHCKOMY UMYIJECTBY ),
Huxkaparya (tam sxe, § 72) n Caassapopa (tam ke, § 61).

4 Cm., nanpumep, BoeHHble ycTaBbl M HacraBaeHust Wraamum (tam ke, §§ 27—28),
Maparackapa (ram ke, § 31), Opangmn (tam sxe, §§ 21—22), Xopsarun (tam ke,
§19), FOxnoi Kopen (tam sxe, § 30) u saxonopateabctBo Beabrum (tam ke, § 53),
Bocuun u Tepyerosunst (tam ke, § 54), Tepmanun (tam ke, § 64), Ipysun (tam sxe,
§ 63) («ecAm M3BECTHO, YTO ITO MPUBEAET K mOTepsim» ), Koaymbun (tam ke, § 56)
(«bes  ompaBabIBarOIgMX ~ OOCTOSITEABCTB B BUAE  HACTOSITEABHON — BOCHHOM
neobxopmumoctn» ), Caosakmn (tam ke, § 75) («HaMepeHHOe VHWMYTOXKEHME WAU
Hanecerne yigepba» ), Taasxmkucrana (tam ke, § 79), Xoppatum (tam sxe, § 58),
Yemmckont Pecriybankn (tam ke, § 60) («HaMepeHHOE YHMUYTOSKCHUE MAM HAHECCHME
yigepba» ), Dcrormn (ram ke, § 62), FOrocaasun (ram sxe, § 81).

5 France, Reservations and declarations made upon ratification of Additional Protocol I
(tam ke, § 4); United Kingdom, Reservations and declarations made upon ratification
of Additional Protocol I (tam ke, § 3).

6 Colombia, Comments of the Office of the Human Rights Adviser of the Presidency
(Tam ke, § 88).
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Mspanab n CHIA mopd€pKuBaioT, 4TO HEOOXOAMMA ITPOBEPKA C TOUYKU 3pe-
HUSI COPA3MEPHOCTH TP OLJEHKE 3aKOHHOCTM HAMTAACHWSI HA YCTAHOBKM M CO-
OPY’KEHMsI, COACPIKAIHUEe OIMACHBIC CUABI W SIBASIIOIIVECS BOCHHBIMM OOBEKTA-
M7, XOTSI OLJeHKa COTAACHO IPUHIUITY COPA3MEPHOCTHU AOAYKHA ITPOBOAUTHCS
B KaJKAOM CAydae OTACABHO, 5TO MHEHME TAKIKE OTpaskaeT Hebespasamdme ro-
CYAAPCTB K TSDKEABIM ITOTEPSIM CPEAM T'PASKAAHCKOTO HACCACHMS, K KOTOPBIM
IIPUBEAET BBICBOOOSKACHME ONACHBIX CMA M3 TAKMX YCTAHOBOK W COOPYSKEHMIL.
«CoBepIreHne HAMAACHMS HA YCTAHOBKM WAM COOPYSKEHMS, COAEPIKaIgue
OITACHBIC CHMABI, KOTAA M3BECTHO, YTO TaKOE HAIMAACHME SIBUTCS ITPUIMHON
9IPE3MEPHBIX [TOTEPh SKU3HW, PAHCHMI CPEAM TPAKAAHCKUX AMI] MAM IIPUUM-
HUT yIgepb IPaskAaHCKMM OOBEKTamM», COCTABASICT CephE3HOe HapyiieHne Ao-
MOAHUTEABHOTO TIPOTOKOAA I8, Takme HamapeHMs TaksKe SBASIOTCS ITPECTYIIAC-
HUSIMM TI0 3aKOHOAATEABCTBY MHOTMX TOCYAAPCTEY.

03a6049eHHOCTD TOCYAAPCTB BO3MOSKHOCTBIO BBICBOOOSKACHMS OIMACHBIX CHA
HMOAYEPKMBAETCST TeM (AKTOM, UTO B ITOCACAHME ACCSTUACTHS IIPU COBEpIIIE-
HUM HAITAACHMIl HA TAKMUE YCTAHOBKWM W COOPY’KEHMSI HAMTAAAIOIME YKA3BIBA-
AM, 9TO AGVICTBOBAAM CO BCEW BO3MOSKHOWM OCTOPOSKHOCTBIOWN. O6 aTom Ke
CBUACTEABCTBYIOT CAVYAM OCY’KACHMST TAKUX HAIIAACHUM, OTPULAHWSI BO3MOIK-
HOCTWM TaKMX HAMAACHWI M, B OOIJeM, CACPKAHHOE OTHOIICHME TOCYAAPCTB K
HAIIAACHMAM HA YCTAHOBKWM M COOPY>KEHMs, COACPIKAILVE ONACHBIE CHUABILL,

Taknm 06paszom, IIpeACTaBASIeTCsI, HATAACHWS MOTYT AOITYCKATBCSI B CUTY-
anmsx, KOTAA OHWM HEOOXOAMMBI AASI TTOAYICHMSI BASKHOTO BOCHHOTO ITPEUMY-
IJecTBa, KOTOPOe HE MOXKET OBITh ITOAYICHO KAKUM-AMOO APYTMM IIYTEM,
KOTAQ ITPUHSTEI BCe HEOOXOAMMBIC MEPBI ITPEAOCTOPOSKHOCTH. BaskKHOCTD Ta-
KOIO PELICHMSI, YIUTHIBASL BBICOKYIO OIACHOCTh TSKEABIX CAYYAMHBIX IIOTEPH,
AemoHcTpupyer mHerme BeankoOpurarmm mn CILA, gro pemierme o Hamase-

7 Report on the Practice of Israel (tam ke, § 98); United States, Air Force Pamphlet
(tam ke, § 42), Naval Handbook (tam ke, § 44), Annotated Supplement to the Naval
Handbook (tam ke, § 45) and Remarks of the Deputy Legal Adviser of the
Department of State (tam ke, § 108).

8 AomoaHuTeAbHBIN TTPOTOKOA 1, cTathsa 85(3) (c).

9 Cm., Hampumep, saxoHopateabctBo Apcrpaamm (r. I, ta. 13, §§ 49—50), Apmenmun
(ram ke, § 48), Beaapyen (tam sxe, § 52), Beabrum (tam sxe, § 53), Beanxobpuranmm
(tam ke, § 80), 3umbabee (Tam ke, § 82), Mprasaun (tam ke, § 66), Kanaasr (tam ke,
§ 55), Knumpa (tam ke, § 59), Hurepa (tam ke, § 73), Hupaepaanaos (tam xe, § 70),
Hogoit 3esaspann (tam ke, § 71), Hopsermn (tam ke, § 74), Ocrposos Kyka (Tam ke,
§ 57), Leegun (tam e, § 78); cm. TakyKe mpoeKThl 3akoHOB Ampana (Tam ke, § 68).

10 Cm., manpumep, United Kingdom, Statement by the Secretary of Defence before the
Defence Committee (with respect to the Gulf War) (tam sxe, § 105), n mpaxtuky
CIIIA, orHOCsIyIOCS K BOMHE BO BrerHame m msnoskennyio 5 W. Hays Parks, «Air War
and the Law of War» (tam sxe, § 107).

11 Cm., Hanmpumep, Boenmuble ycrasbl W Hacrapaenms CLIA (tam ke, § 45), saspaenms
Beankobpuranun (ram sxe, § 104), Mpaka (ram ke, §§ 96—97), Vpana (tam sxe,
§ 95), Kuraa (ram ke, § 87) u orpaskénnyio B oryérax npaxrtuxy [lakucrana (Tam e,

§ 101).
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HWUM Ha YCTAHOBKY MAWM COOPY>KEHME, COAEP KAlJMEe OIIACHBIE CUADBI, AOASKHO
OBITH MPUHSTO, COOTBETCTBEHHO, «HA BBICOKOM YPOBHE KOMAHAOBAHMUS» W «HA
AOCTaTOYHO BBICOKOM ITOAUTMYECKOM YPOBHE» 12,

B mpaxkTnke rocyAapcTs 3ra HOpMa HE CYUTACTCSI TPEOOBAHMEM, ITPEABSIB-
ASIEMBIM K OAHOM cTOpoHe. OGOPOHSIIONAsICSl CTOPOHA TaKsKe OOsI3aHA ITOA-
ACPIKMBATD VAWM YCUAWUTD 3aIQUTY YCTAHOBOK W COOPY’KEHMIL, COAEPIKaIUX
OIIaCHBIE CMABI, IIPUHAB BCE BO3MOJKHBIE MEPBI IIPEAOCTOPOIKHOCTM IIPOTUB
HalaACHMS: 3TU YCTAHOBKM W COOPY’KEHMSI HE AOASKHBI MCIIOAB30BATbCS AASL
HEITOCPEACTBEHHOM TIOAAEPSKKM BOCHHBIX AEVCTBUM; BOCHHBIE OOBEKTHI HE
AOMASKHBI OBITh PACITOAOYKEHBI B TAKMUX YCTAHOBKAX M COOPYIKEHMSIX MAM BOAM-
31 OT HUX; TAKM€ YCTAHOBKM W COOPY>KEHMS HMUKOTAA HE AOASKHBI MCIIOAB30-
BaTBCS AASL IIPUKPBITUS BOCHHBIX OIepanmiils.

Penpeccaamnn co CTOPOHBI BOIOIOIIMUX CTOPOH, HAIIPABACHHBIE ITPOTUB CO-
AEPIKAIINUX OIIACHBIE CMABI YCTAHOBOK W COOPYKEHWMI, OOCY>KAQIOTCS B IAd-

Be 41.

Coepa Oeticmbusa nopmot

AOMOAHWUTEABHbBIE IPOTOKOABI OTPAHWUYMBAIOT 3Ty HOPMY ITAOTMHAMM, Aamba-
MW M ATOMHBIMU 3AeKTpOCTaHUMAMM!4, VdyacTHMKM AMIIAOMATHIECKON KOH-
depenymn, mpuHaBIIE AOIOAHUTEABHBIC ITPOTOKOABI, HE CMOTAM IIPUHTH K
COTAAIIEHUIO OTHOCHUTEABHO BKAIOYEHMS B TEKCT APYIMX YCTAHOBOK M COOPY-
SKEHWMI, copepsKaigmx omacHsle cuabl. OAHAKO IIPUBEAEHHBIC BBIIIE COOOpa-
SKEHMS AOASKHBL PABHBIM OOPa3OM OTHOCHUTBCS M K APYIMM COOPYKEHMSIM, Ta-
KMM KaK XMMUYeCKUe U HePTeOYMCTUTEABHBIE 3aBOABL ToT ¢akT, 4To Hama-
ACHME Ha TAKME COOPY’KEHMSI MOKET HAHECTH CEPBE3HBIN yIIepb IPasKAAHCKO-
MY HAaCEACHMIO M OKPY>KAIOIJEV CPEAE, O3HAYAET, YTO PEIleHNUe O HAIlaACHUU
Ha TaKMe COOPY’KEHMS, €CAU OHM CTAHOBATCS BOCHHBIMM OOBeKTammu, Tpebyer
IIPUHATUS BCEX HEODXOAMMBIX MEP IIPEAOCTOPOSKHOCT.

12 United Kingdom, Reservations and declarations made upon ratification of Additional
Protocol I (tam ke, § 3); United States, Air Force Pamphlet (tam sxe, § 42).

13 Cm. ykasaumyio spiute mpaxktuky (tam ke, §§ 129—153).

14 AomoAHuTEABHBII TpOTOKOA [, crathst 56 (mpuHATA Ha OCHOBE KOHCEHCyca);
AonoarnTenssiii mportokoa I, crates 15 (mpuHATAa Ha OCHOBE KOHCEHCYCA).
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OKPY>KAIOIIJASI CPEAA

Hopma 43. O6iyme npuHUMIIBI BEACHMSI BOCHHBIX AEWCTBHUI
IIPUMEHSIIOTCS M K OKPY>KaroLeil cpeae.

A. Hukakasa 4acTe OKpPY>Karoleil CpeAbl HE MOSKET CTaTh
O0BEKTOM HAIIaACHWS, 32 MCKAIOYEHWUEM CAYYaeB, KOTAA OHA
SIBASIETCSI BOGHHBIM OOBEKTOM.

B. 3ampeiyeHo YHMYTOSKEHME AIOOO¥ YACTH OKPY>KAIOLIEN CPEAbI,
€CAV 3TOro He TpebdyeT HACTOATEAbHAs BOEHHAS
HEOOXOAMMOCTb.

C. 3anperyeHsl HaITaACHMsI Ha BOCHHBIN OOBEKT, KOTOPhIE, KaK
MO>KHO O3KMAATH, IIOIIYTHO IIOBAEKYT 32 COOOV Takoi yuyepo
OKpY>Karolleil cpeAe, KOTOPBIi ObIA ObI YpEe3MEPHBIM II0
OTHOIIIEHUIO K OSKMAAEMOMY KOHKPETHOMY M
HENOCPEACTBEHHOMY BO€HHOMY IIPEUMYILIECTBY.

[paxmuxa

Customary International Huwmanitarian Law, Cambridge University Press,
2005, tom II, raasa 14, pasaea A.

Pesrome

[TpakTnKa rocyaapcTB yCTAHABAMBACT 3Ty HOPMY B KA4eCTBE HOPMBI OOBIYHO-
IO MEKAYHAPOAHOTO IIPABa, IIPUMEHIEMON BO BPEMs KaK MEKAYHAPOAHBIX,
TaK M HEMEKAYHAPOAHBIX BOOPYKEHHBIX KOHPAMKTOB.

Ipurnyun npoBederus pasrudus

Hopma, sanpemjarornjas HamapeHuWs Ha AIOOVIO 4acTb OKPYIKAIOIJEN CPEABI,
©CAT OHA He SBAJETCS BOEHHBIM OOBEKTOM, OCHOBaHA Ha obmyem Tpebosa-
HWUW IIPOBEACHMS PA3AMYMSI MEYKAY BOCHHBIMMU W TPAayKAAHCKUMM OOBeKTa-
mn (em. Hopmy 7). Ora mopma orpaskeHa B ITporokoae III k Konsenymn
O KOHKPETHBIX BUAAX OOBIYHOTO OPY>KWS, KOTOPBIV IIPEAYCMATPUBACT, YTO
«3aIpeIyaeTcs PEeBPaIyaTh ACA UAW APYTME BUABI PACTUTEABHOIO ITOKPOBA
B OOBEKT HAITAACHUA C HPUMEHEHWMEM 3a’KUTATEABHOTO OPYXKMS, 33 MCKAIO-
YeHMEeM CAYYAeB, KOTAA TaKMe IIPUPOAHBIE SACMEHTDI MCIIOAB3YIOTCS AASL TO-
ro, 4TOOBI YKPBITH, CKPBITh MAW 3aMACKMUPOBATH KOMOATAHTOB MAU APYIUe
BOCHHbBIC OOBEKTBI, MAM KOTAQ OHW CAMW SBASIOTCA BOCHHBIMM OOBEKTa-

183
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mm»l. O6 3TOM >Ke TOBOPUTCS B BOCHHBIX YCTABAX M HACTABACHMSX, A TAKIKE
OPUIMAABHBIX 3aSBACHVSIX, B KOTOPBIX IIPEATIOAATACTCSI, YTO YIACTOK 3EMAM MO-
SKeT OBITh BOCHHBIM OOBEKTOM, €CAM JAOBACTBOPSIET HEOOXOAMMBIM YCAOBVSIMZ.

[TpumeHeHne IIPUHIMIIA ITPOBEACHMS PAsAMdMA K OKPYKAIOLJETl Cpeae 3a-
KPeIACHO B PYKOBOASIIGUX IIPUHIUITAX IO OXPaHEe OKPYYKAIOIIEH CPEABI B IIepu-
0A BOOPYKEHHBIX KOHpAMKTOB. ['eHepassnas Accambaess OOH mpeproskmaa
BCEM TOCYAAPCTBAM IIMPOKO PACIIPOCTPAHATH TM PYKOBOASIIME IIPUHIMIBL 1
AOAKHBIM 00PasoM PACCMOTPETh BO3MOSKHOCTD MX BKAIOYCHWSI B CBOM BOCHHbIC
VCTaBbI M APYIME MHCTPYKLWM, AAPECOBAHHBIE MX BOCHHOMY Iepcoraay. [Tpnme-
HEHvie TIPUHIUITA ITPOBEACHIS PA3AMIIMST K OKPYIKAIOIJEN CPEAE TAKIKE TIOAKPEII-
ASIETCSI BOGHHBIMM YCTABAMM Y HACTABACHVSIMU Y OPUUMAABHBIMIY 3AsIBACHVASIMIAS.
SaKAIOUMUTEABHAST ACKAAPALIVAS, IIPUHATAS MeSKAYHAPOAHOV KOHPEpEeHLMel 110 3a-
1guTe >KepTB BOMHEL B 1993 r., mpu3Basa rocyAapCTBa OATBEPAUTD HOPMBI MESK-
AYHAPOAHOTO TYMAHUTAPHOTO ITPaBa, 3aIfUINaioIIUe ITPUPOAHYIO CPEAY OT «Harla-
ACHITL HA OKPYSKAIOILIYIO CPEAY KAK TAKOBYEO», U O0ECIICUnTh X COOAIOACHMES.

[TpuHIMIT TTPOBEACHMST PA3AUINSI, TPUMEHSICMBIN BO BPEMST MEYKAYHAPOA-
HBIX 1 HEMEKAYHAPOAHBIX BOOPY>KEHHBIX KOHPAMKTOB (cm. Hopmy 7), B pas-
HOM CTeIEeHW OTHOCUTCS M K OKpysKamoigei cpeae. Takoe sassaeHMe caeaaa
MKKK B Aokaase 06 oxpaHe OKPY>KAIOIIEN CPEABl BO BPEeMsI BOOPY’KEHHOTO
KOHQAMKTA, IpeacTaBacHHOM B 1993 1. ['enepaasuoit Accambaee OOH7. Dro
VTBEPSKACHME HE BBI3BAAO BO3PASKEHWMIA.

ITporoxoa III x KonBeHUMM 0 KOHKpETHBIX BMAAX OBGBIYHOTO OpPYsKms, crarbs 2(4).

2 Cwm., nanipumep, sasaerns Bearmn (. 11, ta. 2, § 622), Beanxobpuranmn (tam ke,
§§ 597, 599 u 626), Ucnanun (tam ke, § 597), Mraaun (tam sxe, § 597), Kanapnt
(tam ke, §§ 597 n 623), Hupepaanpor (tam sxe, §§ 597, 599 u 625), Hosoit 3eaanun
(tam ke, § 597), INaxkucrana (tam ke, § 599), CIIA (tam sxe, §§ 599 u 627—628),
OPT' (tam ke, §§ 597 n 624), Opanyun (tam ke, § 598) m BoeHHDBIE yCTaBBI M HACTAB-
aernst Ascrpaann (tam ke, § 601), Beasrun (tam ke, §§ 602—0604), Bernna (tam ke,
§ 605), Beanxobpurarmm (tam ke, § 618), Memanmn (tam ke, § 615), Mraaun (tam ke,
§§ 610—0611), Maparackapa (tam ke, § 612), Hupepaanaos (tam sxe, § 613), Hosoit
Benanpmn (tam ske, § 614), CIIA (ram ke, § 619), Toro (tam ke, § 617), Oparunn
(tam ke, § 609), Isegun (tam ke, § 616) n Dxeasopa (tam xe, § 608).

3 PYyKOBOASIME MPUHLMIIBL IO OXPAHE OKPYSKAIOIJEN CPEABL B IIEPUOA BOOPYYKEHHBIX KOH-
dankros, 1. 4.

4 Pesoaronns 49/50 T'enepasbuoit Accambaen OOH, 9 aexabps 1994 1., § 11 (npunsra
Ha OCHOBE KOHCeHcyca); cM. Takske Pesoatonmio 51/157, 16 aexabps 1996 r., mpuaoske-
mue, § 19.

5 Cwm., narrpumep, Australia, Defence Force Manual (r. 11, ra. 14, § 8); sassaermsa Vpana
(tam xe, § 41), Kanaapt (tam sxe, § 37), Mapmaasossix Octposos (tam ke, § 45),
Poccun (tam ke, § 47) u CIIA (tam ke, §§ 50 u 53).

6 MeskayHapoaHas KoH(epeHMs o 3amuTe KepTs Boiinbl, JKenesa, 30 asrycta — 1 cen-
Tsa6ps 1993 roaa, 3axarounreastoe sassacune, § 11(10). Aox. OOH A/48/742, 8 ae-
xabps 1993 r., mpuaoskennue.

7 MKKK, Aokaap, mpeactasaeHnbri [enepaspnoit Accambaee OOH m BrarouéHHBIN B AO-
kaap lenepasproro cexkperaps OOH 06 oxpane oKpysKaioleit Cpeabl B IIEPHUOA BOOPY-
skénnpix Koupankros, Aok. OOH A/48/269, 29 moas 1993 1., §§ 34 u 95.
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Viwumosxenue umywecmba, ne onpabdarnnoe 6oerHoll Heobx00UMOCHILIO

CoraacHO TPpaKkTMKE TOCYAAPCTB, 3aIpeljeHMe YHUYTOSKEHWMs WMAWM 3axBara
VIMYIECTBA HEIPUATEAS, 32 MCKAIOYCHMEM CAYYaeB, KOTAQ ITOrO TpebyeT Ha-
crosteAbHast BoeHHas1 Heobxoanmocts (cm. Hopmy 50), B pasrOM cremenn
OTHOCUTCS M K OKpysKaromjeit cpepe. IIpumeHMMOCcTs 3TOro 3ampergerms K
OKPYJKaIoIell CpeAe 3aKperseHa B PYKOBOAAIOWMX IMPMHUMIIAX IO OXPaHe OK-
PYsKaroIjeil CpeAbl B IEPHUOA BOOPY’KEHHBIX KOHPAMKTOBS. DTO MOATBEPIKAA-
€TCS B BOCHHBIX YCTaBaX M HACTABACHWAX, BHYTPUTOCYAAPCTBEHHOM 3aKOHOAA-
TEABCTBE M OPUIMAABHBIX 3asSBACHVIXY.

B cBoém KOHCYABTATMBHOM 3aKAIOYCHMM O SIACPHOM Opyxum B 1996 r.
MesKAYHAPOAHBIN CYA YKa3aA, YTO «3aIgWUTa OKPY>KAIoIJel CPeAbl — OAMH U3
DAEMEHTOB, YVIUTBIBAGMBIX ITPW OLEHKE TOTO, COOTBETCTBYET AM KaKOe-AMOO
ACTACTBME MPUHLUITY HeoOxoAmmocTm» 10, KomuTerT, VIpeSKACHHBIN AAS pac-
cmorperns bombapanposok HATO Qepeparnsrornt Pecrrybankn FOrocaasum,
BBIPA3MA MHEHWE, YTO ITOCACACTBUS STHUX OOMOAPAMPOBOK AASI OKPY’KaloIeit
CPEeABI «AyYIIIe BCETO PACCMATPUBATD C TOYKWU 3PEHMS IIPUHLMIIOB, ACSKAINUX B
OCHOBE IIPaBa BOOPY>KEHHBIX KOH(PAMKTOB, TAKMX KaK ITPUHIMUITBL HEOOXOAM-
MOCTHU U COpa3MepHOCTm» 11,

Kpome Toro, coraacto Yerséproit JKeHeBCKOV KOHBEHLIMHM, «HE3AKOHHOE,
ITPOM3BOABHOE 1 ITPOBOAMMOE B OOABIIIOM MaciITabe PaspyIIeHne» UMYIecT-
B4, HE BBI3BIBAGMOE BOCHHOI HEOOXOAMMOCTBIO, SIBASICTCS CEPhE3HBIM Hapylle-
HUem!2, Dra HOpMa IOBTOPSAETCA W B APYIMX AOKYMEHTAX B OTHOIIEHMM OK-
pyskarorgeit cpeasr!3. OHa Taxyke IPUMEHSIAACh B OTHOIICHWUM OKPY’Karoljeit
CPeABL B psiAe OPMUMAABHBIX 3asiBAeHMI4. B pesoaroygmm o6 oxpaHe OKpyrKa-

8 PyKOBOASIME ITPUHLUIIBI MO OXPAHE OKPYSKAIOIE CPEABL B IEPUOA BOOPYKEHHBIX KOH-
dankros, . 8 n 9.

9 CMm., Halpumep, BoeHHbIe yeTabl M HactaBaeHmst Ascrpaann (1. 11, ra. 14, § 8) n CILIA
(tam ke, § 11), sakonoparearcTBo Memammn (tam ke, § 25) m Huxaparya (Tam ke,
§22), saasaenms Ascrpaamn (tam ke, § 30), Ascrpun (tam sxe, § 33), Mpana
(ram ke, §§ 41—42), Kanappt (tam ke, § 36) u CIHA (tam ke, §§ 50 u 52—53);
em. Taoke Aoxaap MKKK, mpeacraBaennsiii [enepassron Accambaee OOH 1 BRAIOUEH-
et B Aokaap [erepaasnoro cexperapss OOH 06 oxpane OKpPy>KaioIjen CpPeAbl B Iepu-
0A BOOpYKEHHBIX KoHPAUKTOB, Aok. OOH A/47/328, 31 uroas 1992 1., § 54.

10" KoHCyABTATHBHOE 3aKAIOYEHME O sIAepHOM opyskun, § 30.

11 Committee Established to Review the NATO Bombing Campaign Against the Federal
Republic of Yugoslavia, Final Report (t. II, ra. 14, § 63).

12 Yerpépras JKenesckast KoHBeHUmsI, cTatbs 147.

13 Cm., nanpumep, Agenda 21, para. 39.6 (r. II, ra. 14, § 3); Pyxkosopctso Can-Pemo,
1. 44; PyroBoasiigme IPUMHLMIIEL IO OXPaHe OKPYIKAIOIeH CPEABI B IIEPUOA BOOPYIKEH-
HBIX KOHPAMUKTOB, I 8.

14 Cm., Hanpumep, saseaerns Bpasmamn (t. 11, ta. 14, § 35), Mpana (tam xe, § 41) n
CLIA (ram ske, §§ 50 n 52); cm. Taroke sassaeHmst Beamkobpuranmun («yMbIIIAEHHOE
npecryraeHve porus rnaasersp ) (ram ke, § 49), Hlsegun (paspyurenne « Gecrpe-
LeAeHTHbIX Macintabax» ) (tam ke, § 48) u Snonun («paspyiienne oxpysKaromen cpe-
Abp ) (Tam ke, § 43).
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IOIIEl CPEABl B IIEPUOABI BOOPYKEHHBIX KOHPAMKTOB B 1992 r. ['enepasbHas
Accambaess OOH mopuepkHyAa, 9TO «pa3pylICHMEe OKPYKAIOLel CPEAbI, He
OITPaBAAHHOE BOEHHOW HEODXOAMMOCTBIO M OCYIECTBASEMOE ITPOMU3BOABHO,
SIBHO IIPOTMBOPEUNT CYIJECTBYIOIIEMY MEKAYHAPOAHOMY IIpaBy»15. 3araroum-
TEABHASI ACKAAPALNSI, IPUHSITAsT MesKAYHAPOAHOM KOH(EpeHuel 110 3a1guTe
>KepTB BOMHEI B 1993 1., mpm3Basa rocyaapcTBa MOATBEPAUTS HOPMBI MESKAY-
HAPOAHOTO TYMAHMUTAPHOTO IIPABA, 3AIJUIJAIOINE IIPUPOAHYIO CPEAY OT «IIPO-
M3BOABHOTO PA3PYIIEHMS, IIPUIMHSIOIIETO CEPhE3HB