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The modern process for making administra-
tive policy—the informal, notice-and-
comment rulemaking process—was
developed in the U.S. when the Administra-
tive Procedure Act (APA) was enacted in
1946. 

The “notice-and-comment” label derives
from the fact that the APA requires: 
· publication of a notice of proposed rule-

making, 
· opportunity for public participation in

the rulemaking by submission of written
comments, 

· publication of a final rule and accompa-
nying explanation. 

This applies to the substantive rulemaking of
every agency of the federal government and
provides the procedural minimum for most
significant rulemakings. More elaborate pub-
lic procedures such as oral hearings may be
used voluntarily by agencies in matters of
great import.

As the virtues of this streamlined process for
policymaking became more apparent, Con-
gress began to authorize more rulemaking
and agencies began to shift their focus from
case-by-case policymaking to rulemaking.
The “consumer decade” of the 1970s led to
the enactment of major new health, safety,
and environmental laws, all of which con-
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tained broad rulemaking powers. By the end of the
1970s agencies were proposing and finalizing regula-
tions at an unprecedented rate.1 Then the reaction set
in—concerns about over-regulation arrived with the
Reagan administration. The White House and Con-
gress sparred over how to control the bureaucracy, and
challenges to rules also began to receive a more hos-
pitable reception in the courts as standards of judicial
review tightened. 

Since then, Congress, presidents, and the courts have
each taken steps to require that agencies follow more
rigorous rulemaking procedures. Congress has enacted
both agency-specific and government-wide statutes re-
quiring additional procedural and analytical require-
ments. Presidents beginning with the Nixon
administration have issued executive orders giving the
White House Office of Management and Budget (OMB)
increasing power to review agency proposed and final
rules before they can be published in the Federal Regis-
ter. And judicial review of rules continues to be quite in-
tensive. The result of all these developments is that
informal rulemaking is now in danger of being en-
snared in the same type of red tape that government has
traditionally been accused of inflicting upon the public. 

Congressional Add-ons
Although the APA remains largely unamended, Con-
gress has enacted several important statutes that have
made rulemaking more complicated both procedurally
and analytically. It began by enacting several “hybrid
rulemaking” provisions with additional oral hearing
procedures in some important statutes governing
major health and safety agencies.2 After a lot of criti-
cism, Congress stopped doing this, but these laws are
still on the books.

Second, it enacted a series of new analytical require-
ments modeled on the environmental impact state-
ments originating in the 1970 National Environmental
Policy Act. This law was hailed by environmentalists
and other pro-regulatory forces, and was used exten-
sively to slow down development that might harm the
environment, but the EIS model spawned a series of
other impact analysis requirements that proved to be
primarily useful for business groups and others who
were skeptical of regulation.

These include the Paperwork Reduction Act of 1980—
an act that not only created the Office of Information
and Regulatory Affairs (OIRA) in OMB, but gave it the
authority to review forms, questionnaires, and also the

paperwork impact of rules that contain reporting re-
quirements. In the same year, the Regulatory Flexibility
Act was enacted, requiring agencies to do an analysis of
proposed and final rules’ impacts on small businesses
and small communities, and to analyze alternative ap-
proaches to the rules as well. This law was markedly
strengthened in 1996 by the Small Business Regulatory
Enforcement Fairness Act, which subjected these re-
quirements to judicial review.

A year earlier, in 1995, Congress enacted the Unfunded
Mandates Reform Act, which requires agencies to do
special assessments where proposed and final rules
have an impact on state and local governments, and
where the rule has a major impact on the private sector.

Presidential Add-ons
In addition to this list of statutory accretions to Section
553 of the APA, there have been a series of presidential
additions. In 1971, President Nixon started this train by
establishing a low-visibility, low-impact type of White
House review of rules. Several agencies were required
to submit a summary of their rule proposals, a de-
scription of the alternatives that had been considered,
and a cost comparison of alternatives. 

President Carter ushered in the first comprehensive
system of presidential review by means of an executive
order issued in 1978.3 Under his order, executive agen-
cies were required to:
· publish semiannual agendas of any “significant”

regulations under development by the agency, 
· have the agency head ensure that the “least bur-

densome of the acceptable alternatives” was pro-
posed,

· prepare a “regulatory analysis” that examined the
cost-effectiveness of alternative regulatory ap-
proaches for “major rules” involving an impact of
over $100 million. 

He also established a White House group of economists
to review the regulatory analyses prepared for pro-
posed major rules and to submit comments on the pro-
posed rules during the public comment period. 

President Reagan upped the ante considerably with an
executive order4 that turned the review process into a
clearance process for virtually all substantive rules issued
by executive agencies, to be performed by the newly es-
tablished Office of Information and Regulatory Affairs. 

The Clinton administration then produced E.O. 12866
in 1993. This order, which remains operative (pending a
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review by the Obama administration), carried over
many of the principles of the Reagan order, although it
also made some significant modifications that simpli-
fied the process, made it more selective, and introduced
more transparency into the OMB/agency consultations.

Nevertheless, E.O. 12866 retained the traditional level
of $100 million annual effect on the economy for those
major proposed and final rules that must be accompa-
nied by cost-benefit assessments when forwarded to
OIRA. One hundred million dollars in 1978 equals over
$326 million in today’s dollars.5

In addition to the cost-benefit analysis required for
major rules, and the several statutes mentioned above,
another group of separate impact statements are re-
quired by a series of executive orders from various pres-
idents, requiring special analyses during the rulemaking
of a series of issues ranging from litigation impacts, tak-
ings of private property, federalism, environmental jus-
tice, protection of children, consultation with Indian
tribal governments, and energy use impact.

Judicial Add-ons
Over the years, courts have interpreted the APA to re-
quire agencies to disclose important studies relating to
proposed rules at the time of the notice of proposed
rulemaking and to respond to significant public com-
ments in the expanded preambles of the final rules. The
courts have employed a “hard look” test in reviewing
the substantive factual and policy bases of rules under
the “arbitrary and capricious” test.6

The Consequences: A Decline in Rulemaking
Using statistics tabulated by the Competitive Enter-
prise Institute, the high water mark in both proposed
and final rules was at the end of the Carter administra-
tion with 7,745 final rules in 1980 and 5,824 proposed
rules in 1979. Even in 1983, in the middle of the first
term of the anti-regulatory Reagan administration,
there were 6,049 final rules and 3,907 proposed rules. 
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But after that, the number of proposed rules continued
to decrease until 2005, when it reached only 2,257, and
the number of final rules reached its nadir in 2007 with
3,595.7 This means that the government was publish-
ing 54 percent fewer final rules and 61 percent fewer
proposed rules as compared to 1979/1980, and even 41
percent fewer final rules and 42 percent fewer proposed
rules than the Reagan administration in 1983. In the last
several years, these numbers stayed relatively flat until
there was a slight blip upwards in 2008.8

Proposals for Reform
In my opinion, the decline in rulemaking doesn’t mean
that agencies have stopped regulating or making poli-
cies. Rather, it means that they have found less trans-
parent, less participatory ways to do it—“guidance,”
adjudications, and other informal “arm-twisting” tech-
niques.9 What can be done about this? 

Increase agencies’ ability to gather scientific and tech-
nical information. The APA does not restrict agency ac-
tivities before the notice of proposed rulemaking
(NPRM) stage. However, agencies must develop the in-
formation needed to propose a rule, or, sometimes,
even to decide whether a regulatory strategy is the best
one. If the agency does wish to proceed via rulemak-
ing, it may also have to prepare the various draft analy-
ses described above—each of which has its own
information collection (and sometimes peer review) de-
mands.10 This task is made more difficult by resource
limitations, limits on surveys and other collections of
information imposed by the Paperwork Reduction Act,
and limits on meetings with outside groups imposed
by the Federal Advisory Committee Act. In addition,
sometimes the scientific information necessary to un-
derpin a rule is not easily obtainable. 

Once the rule has been proposed as an NPRM, then
agencies must follow the APA process. This means re-
viewing and answering the public comments—an in-
creasing number, due to the advent of electronic
rulemaking. This also often means responding to so-
phisticated scientific and technical data and arguments.
In addition, many agencies have internal rules restrict-
ing ex parte communications after the NPRM, which
makes it difficult to consult with experts off-the-record.
Moreover, agencies often must offer a second round of
notice and comment if they are contemplating signifi-
cant unforeseeable changes in the final rule.

The government needs to devote more resources to de-
veloping scientific data and research assistance inside
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the government, and also needs to lower some of the
barriers confronting agencies in collecting information
from outside the government.

Consolidate the various analytical requirements. Ex-
perts have long recommended that the president and
Congress reconsider the need for so many separate an-
alytical requirements.11 It is difficult to criticize most of
these requirements individually, since each has its own
constituency. But since agencies must give separate
consideration to each of them, it eventually becomes a
burden. As sailors know, a few barnacles on a ship are
not a problem, but the ship (even the “ship of state”)
slows down when the hull becomes laden with them.

Streamline the review process. For these reasons the
overall rulemaking process takes too long. Internally,
agencies must obtain clearance from various offices.
The program responsible for drafting the proposed and
final rule (and its attendant analyses) must obtain sign-
offs from the general counsel’s office and various ex-
pert policy offices before obtaining agency-head
clearance (and then sometimes run a similar gauntlet
at the departmental level). And this is even before send-
ing the rule (at both the proposed and final stage) to
OMB for its review.

Since the Clinton administration, OMB has operated
under a deadline for clearing these rules. Executive
Order 12866 mandates a 90-day deadline for complet-
ing its review of agency submissions (with the possi-
bility of one 30-day extension). But this still means that

there is a potential 240-day delay just for the two OMB
reviews, and OMB may send the rule back to the
agency for revisions, as well. 

According to a recent comment to the Obama admin-
istration, which is considering what to do with Execu-
tive Order 12866,12 two professors looked at all rules
listed in the government-wide rulemaking agendas
from 1995-2008 that resulted in a final rule and found
that the average time from publication of the NPRM
stage to the final rule for rules listed as significant (and
therefore reviewed by OMB) was 503 days. For non-
significant rules it was 385 days.13 Another piece of ev-
idence was that, using the same database, independent
agency rules, like those of the SEC—not reviewable by
OMB—averaged 354 days, while those of executive de-
partments took 413 days, and those of free-standing ex-
ecutive agencies like the EPA, 482 days. Moreover, this
was just the post-NPRM review stage. OMB also re-
views NPRMs, and OMB data from 2007 shows that its
review of NPRMs averaged about 70 days.

As another commenter, a former regulator and con-
gressional aide wrote: “I hate to be accused of channel-
ing Bill Clinton, but [Keep it Simple Stupid]. That was
the goal of those who crafted the Administrative Pro-
cedure Act, and we’ve all done a good job of gumming
up the works in the last few decades.” 14

So, in the spirit of change, I would propose that we
should go back to a more coordinative role for OIRA. It
should be a resource for the agencies, not a stumbling



OMB review process needs to be more of a help than a
hindrance, and the potential power of e-rulemaking
needs to be harnessed in a way that produces benefits
to the public and the agencies.
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block. Make it a group of expert analysts who can help
the agencies do economic analysis, risk analysis, prior-
ity-setting, and consideration of alternative approaches
for important rules, and a group who, like the Carter
group, can comment on agency rulemakings infor-
mally and formally. To free OIRA staff to do this, only
a small selection of truly major rules (e.g., those with
over a $300 million impact on the economy) should
have to be sent to OIRA for White House and intera-
gency review, unless the president directs otherwise on
a rule-by-rule or agency-by-agency basis.

Revive collaborative approaches to rulemaking. In ad-
dition to revising OIRA’s role, I would like to see a re-
newed emphasis on collaborative approaches to
rulemaking. In the 1980s and early ‘90s, agencies often
formed negotiated rulemaking committees to seek con-
sensus on the text of a proposed rule. For various rea-
sons ranging from front-end costs, concerns about the
Federal Advisory Committee Act, and OIRA staff neg-
ativity, these efforts have tailed off in recent years.15 I
believe that in certain situations, this process can work
well and produce long-term savings of time and money
for the agency and affected stakeholders. 

Harness the Internet. Finally, I think the power of the
Internet needs to be better harnessed on behalf of rule-
making. It clearly has great potential for increasing
meaningful public participation and for democratizing
the process even more. But the government-wide portal,
www.regulations.gov, needs continuing improvements
to keep up with technology; nagging legal questions
concerning e-rulemaking (e.g., copyright, privacy, secu-
rity issues) need to be answered; and agencies need to
develop the wherewithal to handle the increasing num-
ber of comments that will inevitably result. 

In Summation
The once-streamlined notice-and-comment rulemaking
process has become too complicated—“ossified” to use
a word favored by academics.16 The many additional
analytical requirements need to be re-evaluated. The

70 Proceedings Spring 2010 www.uscg.mil/proceedings




