v @ _ UNITED STATES DISTRICT COURT
: FOR THE DISTRICT OF COLUMBIA

ENVH{ONMENTAL INTEGRITY PROJECT,
1920 L Street, N.W., Suitc 800
Washington, DC 2ﬂ036

and

SIERRA CLUB,
85 Second Street, 2™ Floor
San Francisco, CA 94105

Plaintiffs,

V. Civil Case No.
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

and Case: 1: 09-cv-00218
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Assign. Date - 2/4/2009
Description: A

LISA JACKSON, Administrator,
" United States Environmental Protection
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Agency, dmin. Agency Review
Defendants.
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
I. - STATEMENT OF THE CASE
1. -?lainiiffs seck an order compelling the United States Environmental Protection:

Agency and Administrator Lisa Jackson (collectively, “EPA™) to perforrﬁ their nondiscretionary
duty to review and, if appropi‘iate_, revise the new source performance standard (“NSPS™) for nitric
acid pzénts set forth in 40 C.F.R. Pa& 60, Subpart G.
2. EPA first promulgated the NSPS for pitric acid plants m 1971. See 36 Fed. Reg.

24,876 (Dec. 23, 1971). E?A- reviewed the standard in 1979 and again in 1984, but made no
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révisibn@ after either review. See Review of Standards of Performance for New Stationary
Sources: Nitric Acid Plants, 44 Fed. Reg. 35,265 (June 19, 1979); Review of Standards of
Performance for New Stationary Sources; Nitric Acid Plants, 49 Fed. Reg. 13 ,654 (Apr 5, 1§84)
EPA has not reviewed the standard since 1984, nor revzsed the standard sinee it was promulgated
1_11‘1971.

3. -By failing to conduct a review at least once every eight vears, EPA has violated and
is in continuing violation of the CleanAir-Act, 42 U.S8.C.§ 741 I(b)glj(B).

4. The relief 'i*equested herein Wouid égmpel EPA tolr.eview its NSPS reglﬂaﬁon for
nitric acid plants. Th1s review is the only mi;,an's to enstre that nitric acid p}aﬁts are subject to
emission limitations that reflect current scientific aﬁd technical lmowledoe that adequately pro‘gect
pu‘ohc health and welfare.

IL. JURISDICTION AND VENUE

5. ”I’his Court has sﬁb} ect mati:er jnﬂsdicﬁon over the ola;ims set forth in this c;)mplajnt
. pursuvant to 42 U.S.C. § 7604(21)(2) (cmg::n smt) and 28 U.8.C. § 1361 (mandamus action), § 2201
’ (declaratary rehef) and § 2202 (further relief).

6. Venue lies in the U.S. District Court for the District of Columbia pursuant t0 42
US.C. § 7604(a) and 28 U.S.C. § 1391(b) and (e). |
7. On October 7, 2008, Plaintiffs served notice on _EP.& of the matters mmplaﬁmd of
beipw in.accordancewith the sixty-day notice requirement set forth in 42 U.8.C. § 7604(b)(2).
The notice is 3ﬁached as Exhibit A. | |
L. PLAINTIFFS
3. Plaintiff Environmental Integrity Project ("EIP”) is a 501(c)(3} non-profit

organization that advocates for more effective implementation and enforcement of environmental



laws, ané ét has offices in Washington, DC a%ad Austih, Texas. One of EIP’s prlmary initiatives is
fo reduce ongeing air pellution from facilities that do not have up-to-date air pollution centrols.

6. Plaintiff Sierra Club is a 501(c)(3) nen;proﬁ-t organization dedicated fo protecting
-ané restoring the quality of the natural aad'lmman environment, 'inéludjng air quahty. Thma;;gh its
Clean Air I;'r@gram, Sierra Club works to protect the bésic nght of clean air for all Americans.
Sierra Ciub has approximately 1.3 mifhon rg_e:mbcljsﬁ as wei; as sixty—threé Chapters and 'tWenty_—
seven Field Offices, t‘ﬁmughout the United States. Sierra Club blmgs this action on behalf of itself

_ and its mem“bers,. | | |

10. FEIPand S_iei*ra Club ea_éh have an organizational ;interést in protecting air quality
becat,;.se this is part of the basic mission of these eréamzaﬁons, and %eéause they are currently
implementing initiatives and strategies to improve .aj.r ciualily throughout the United St;aies. This
organizational inferest has been aJ;id continﬁcs 1o be injured by EPA’s failure to comply with its
statutory obligation to review the N‘SPS-for nitric acid plants at least once every eight veats.

11.  FEIP and Sierra Club. also ‘havc an organizational interest in providing 's‘ci'enﬁﬁc, A
technical, and other information to EPA coﬁcermng the adequacy of -the ﬁSPS for nitric acid plants
in pfotecting public health and welfare. Both organizations routinely submit public comments to
federal and étate agencies as a means of ensuring that they are effectively implementing tﬁe Clean
Ajr' Act and profecting ai_r-quality. Because EPA has failed to conduct a review of the NSP_S for
nitric acid plants for the past twenty-four years, however, EIP and Sierra' Club have been injured in
that they have be_en denied a meaningful opportunity to pro.vide such information to EPA.

12. ‘ Many of Sierra Ciub’é ﬁlembers reside jn; work in, or regularly visit and use the
areas a;dversely affected by air j[:;oliuﬁon from nitric acid plants. EPA’s ongoing violation of the

Clean Air Act, as described in more detail below, has injured and continues to injure the health- -
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refated, éesth’eiic, recreational, environmental, and economic interests of Sierra Club’s members,
meluding é}ut not limited to their interests in: (1) breathing 816833. air- (2} avoiding health impacts
caused, in whole or in part, by atr poﬂutants enntted from nitric acid plants; (3) enjoying
recreailonai and other activities in their homes, gardens, and yards as well as in nearby parks
lakes, rivers, forests wetlands, and other arcas, without the degradation and health threats caused
n whcle or in part, by air poiiutants emitted from nitric acid plants; (4) viewing natural scenery,
\;vﬁdﬁfe, city skylines, landmarks, and other vistas wiﬂaou;[ having their visibility obscured by the
smb,g and haze :caused, in %016_ or in part,r by alr pollutants emitted from nitric acid 'plants; and (5)
avoiding economic costs, including but not hrm’ted to djmirzished property values, that are caused,
in whole or in part, by air pollutants emitted from nitric acid plants. |
IV ﬁEEENﬁANTS

713. Defendant United States Envirom’nenté,l Protection Agency is an égency of the

Unjtgd States. | .
| 14. : Defen(iant Lisa Jackson is the Administrator of the Unité'd Sﬁétas Envi;onmental
Protection Agency, and she is bemg sued in her official capami:y
V. STATUTORY AND REGULATORY FRAMEWORK |

15.  The ﬁmdamental purpose of the Clean Air Act is to protect public health and
Wéifare from i:i;te adverse nnpants of air pollution. See 42 U.S.C. § 7401(b)(1). |

16.  Toward that end, the Clean Air Act directs EPA to promulgate “standards of
performance” regulating em_is*sicns from listed categories of new and modified stationary sources
that i has determined “causef] or contributej| significantly to, air pollution which may reasonably
be anticipated to endanger public health or welfare.” 42 U.S.C. § 7411(a)(2), (b)(1).

17.  New source performance standards (“NSPS”) are required to reflect “the degree of



epnission-limitation échieva;ble through the application of the best system of emission reduction
which {taking into account the cost of achievﬁg such reduction and any nonair qué’lity health and
environmental impact and energy rééuﬁemen%s) [E?A] determines has been adequately
demonstrated.” 42 U.S.C. § 7411(a)(1). Thisis cémmonly known as the ‘;besi demonsﬁated
technology” or “BDT” stéﬁdard. 7 o

18.  In order to ensure thal; the BDT staﬁdard for eachrregulated industry reflects the
current state of scientific kn§wledge and techmj-l;agi,calgad.vances, the Clean Air Act provides thai
EPA ‘-‘.shall, at least every 8 fears, review and, if appropﬂate,' revise such é@ndardé[.]” 42US.C. §
7411 (b)(lj(B). The only exception to thls reéuﬁeﬁent allows EPA to forego a review when 1t
. “determines that such review is nét appropriate ;31 Light of readily available information on the
efficacy of such standard.” Id. : , |

VL  STATEMENT OF FACTS
A. Background 7 _

19. Nitrogen oxide {N 0x) has many documented health effecfs: NOx is the primary
precursor to ozone. Tn March 200 8, EPA sﬁéngﬁhened ﬁe- national ambient air quality standard for
ozone affer ﬁnding that the earlier standards were not ;stringent eriough to protect public health.

- See 70 Fed. Reg. 16,436 (March 27, 2068) (codified at 40 C.F_R. parts 50, 58}. According to EPA,
0ZONe feritates the respiratory system; reduces lung ﬁmcﬁdn; aggré,vates asthma and causes more
serious attacks; inflames and.damages the cells that line the lungs; aggravates chronic lung

éiseases such as emphysema and bronchiﬁs; reduces the immune system’s ability to fight off
respiratory infections; and accelerates the decline in lung function that is part of the aging process

in adults. In children, repeated exposure 10 ozone pollution can lead to reduced lung fumction in

adulthood.



. 20 NOx is also a precursor to fine particulate matter (PM_ 2-5); which has been shown -
to cause and aggrévate fespiratory and cardiovascular probléms, inctuding irritation of airways,
coughing, and difficulty breathing; decreased Tung function; asthma; chronic bronchitis; irregular
hsart beats; and heart attacks.. As a result of these heaith problems, increased rateé of premature
death have been attributed to fine pmicié pollution.

21. Population,é especially vulnerable to the health effects of both ozone and PM 2.5 ‘

-include people with pfeexisﬁng heart or lung diseases; children; commiunities in urban and |
. industrial afeas; senior ciﬁzené; and active peopie whé exercise outdoors.

22, | Besides heal‘thﬂ effects, Néx and the ozané and PM 2.5 i"'or- thich itisa precmsér
cause a number of environmental éffe;;ts. These pollutants reduce visibility by c‘{)ntxibuting to
-haze‘; damége crops, forests, and other Vecosystems; contribute to acid rain; and 1535& to nitrogen
deposmon and the eutrophication of water bodics.

23. EPA has lfmg reccgﬂzed the endangerment that NOX emissions pose to human
hsalth and the envxronmeng and EPA recognized that nitric acid plants were. an 1mportant source

of NOX when it first promulgated the NSPS for nitric acid plants in 197 1.
24, Current teéhnolo gies can now achieve sig)niﬁcanﬁy greater NOx reducé:ioﬁs than the |

. existing standard requires, and these technologics have been demonstrated to be both technically
feasible and cost effective in practice. o |

25.  Nitric acid plants also emit substantial quantities of nitrous (;»xide (N20), a very
potent greenhouvse gas with 310 ﬁmes the global wai*ming potential of carbon dioxide. Nitric acid
plants are the largest industrial source of N20 emissions, and they aré lthe thicd leadiﬁg source
overall behind agricultural soil management and mebile sou:rc:e combustion. EPA esti_mates that,

in 2006, nitric acid plants emiftted approximately 55,000 tons of N20.
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: | 26 Techﬁoiogies eapable of substantially zeducing N20 pollution ﬁom nitric acid
plants are readily available at a reasonable cost, and they have been defﬁonstratéd ‘to be both
technically feasibie and cost effective in pfactice. | |
B. Regulatory Hisf;ory |

27.  EPA issued its NSPS regulation for nitric acid plants on -Decemb_er 23.,. 1.971. See
40 C.F.R. pt. 60, subpt. G; 36 Feé.' Reg. 24876 (Dec. 23, 1971).
28. EPA conc_luotecf reviews of the NSPS for nitric acid planf‘in 1979 and 1984. See 49
- Fed. Reg. 13654 (April 5, 1984); 44 Fed. Reg. 35265 (Jlmé_ 19, 1979). We are inférmed and
believe tﬁat EPA has not’.reﬁewéd_ the NSPS for nitric acid plénts at aﬁy time betﬁreen 1984 and
the presént.- | |
29, TPA has not revised the NOx emission standard for nitric acid plants set forth in 40
| CFR § 66.?2 since it was originally adopted in 1971, nor Eas EPA added standards for any other |
peﬁﬁtant | | |
30. W¢ are informed and believe that, in, the tirne since its 1984 revie;w, EPA has not
. made any determination thai: a suhsequen{ ‘review would not be appropriate in light of readily
| avaélabie information regarding the efﬁcacy of the ﬁﬁsﬁﬁg standard.

31. By failing to review its NSPS for nitric acid plants at any time within the past :
twenly-four years, contrary to its obligation under the Clean Air Act, EPA has failed to ensure that
its regulations are adequatély protecting public health and welfare from the adverse effects
described above. |

Vil. CAUSE OF ACTION
32, Plaintiﬁs incorporate by reference and reallege the allegations contained in

paragraphs 1 throbgh 31 above for the cause of action set forth below.
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. 33. . EPA has failed to feadéw the NSPS for niﬁic acid plants set forth in 40 C.ER. Part
60, Suﬁpaz’r G at least once every eight yearé, as required under 42 U.S.C. § 7411&;)(1}{8); and
EPA has not made anjcietermjnatioxi that such a review i§ unnecessary. rAccordiﬂeg, EPA has
violated and_ remains in continting viélz;liion of 22 U.S.C. § 741 1B 1(B). |

| VIIL. RELIEF REQUESTED |

WHEREFORE, Plaintiffs respectfully request that the Court:

Al Declare that EPA 1s in violation of its nondiscretionary duty ﬁ) review the NSPS for
rﬁitric acid plants set forth in 40 C.F.R. PastAGO,- Subpaﬁ G, at least once ev;zry eight years, as
reqﬁired under 42 U.’S,C.' § 7411{bX E)(B)-; |

B. I—s%ué an orde; requiring EPA to complete a reviéw of the NSPS for nitric acid
plants and issuea proposed regulation, or a pfoposed determiﬁation that no revision is necessary, |
within one year from the date of ﬂw order, followed by a fmal.rule within two years from the date
of the 91“&#1’; . |

_ c. ~ Retain jurisdiction over this matter for purposes of enforcing and eﬁmm the |
order; | |

D. Award Plaintiffs their costs of litigation, including their reasonable attorney and
expert witness fecs, as authorized under 42 U.S.C. § 7604(d); and

E. Grant such other and further relief as the Court deems just and proper.

"DATED: February _fjJ 2009  Respeotfully submitted by,
Eric V. Schaeffer (.C. Bar No. 427669)

Executive Direct
Environmental Integrity Project




1920 L Street, NW, Suite 800
Washington, DC 20036
(202) 296-8800

Dawvid Bookbinder (D.C. Bar No. 455525).
Chief Climate Counsel Sierra Club

407 CStreet, NE =~

Washington, DC 20002

A’ITORNEYS. FOR PLAINTIFES

Teresa B. Cleminer
(tnotion for admission pre hdc vice pending)
Patrick A. Parenteaun
* (motion for admission pro hac vice pending) A
Environmental and Natural Resources Law Clinic
- Vermont Law School
- PO Box 96, Chelsea Street
South Royalton, VT 05068
Phone: (802) 831-1630 Fax: (802) 831-1631

OF COUNSEL
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CHELSEA STREET .
SauTH ROTAETON
YERMONT 05088

TEL. Boz.831.7000
Fax. 802.763.2663

October 7, 2008

Via U.S. Mail and Email to johnson.stephien@epa,gov

The Honorable Stephen Johuson

. Administrator, U.S. Environmental Pretectlon Agency
1200 Pennsylvania Avenue, NW
‘Washington DC, 20460

Re: Notice of Tutant to Sue for Violation of Nondiscretionary Duty to Review New
o Source Performince Standard for Nitric Acid Plants Every Elght Years Under
© Section 111 of Clean Air Act

Dear &dxmmsﬁmmr k! ohns oI

On behalf of cur clients Swma, Chab ami Enwmnmental Integﬁiy Project (“EIP™), and pursuan:t to
42 1J.8.C. § 7604(H)(2), we are writing fo provide you with notice of cur intent to sue the .S,
Environmental Profection Agency (“EPA”) for its failure to review the new source performance
standard (“NSPS*} for nitric acid plants set forth in 40 CFR. Subpart G at least ones every eight
years, as required under 42US.C. § 741 i(b){l){B) The perscns gmng potice by means of this
letier are:

David Bookbinder Eric Schaeffer ,

Chief Chimate Comnsel Executive Director :
Sierra Club Environmental Integrity Project

408 C Street, NE 1920 L Street, N'W, Suife 200

Washington, DC 20002 Washington, DC 20036

L SACKC{ROUH]}

Congmss created the NSPS program as paﬁ: of the Clean Adr Act amendments of 1970." Under
this program, EPA is required fo promulgate federal “standards of performance” as 2means to
conirol air pollution from “new” stationary sources within various listed categories.” Nitric acid

! See Clean Air Act Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1683 (Dec. 31, 1976),
* Clean Air Act, 42 U.8.C. § 7411 (b)}(1)(B).



planis are conmdereé “new” if they were cunsf:mc;ﬂﬁ modlﬁeé, or reconstructed afier EPA
ISSiled its pmpased NEPS regulation for nitvic acid plants in August 1971. 3

The “standard of performance” required by the Clean Air Act is a “standard for emissions of air
pothutants which reflects the degree of emission Hmitation achieveble through the application of
‘the best system of emission reduction which (taking into account the cost of achieving such -
reduction and any nonair quality health and environmental 1mpact and energy requirements) the
Administrator determines has been adequatcly demonstrated ™ Tn common parlanee, the NSES
nrust be based upon “best demonstrated technolo gy’ or “BDT>

. EPA HAS VIOLATED ITS MANDATORY DUTY TO EEVIEW THE INSPS FOR NITRIC ACID
PLANTS AT LEAST ONCE EVERY E1cHT YEARS. -

The Clean Air Act provides that EPA “shall, at 1east every § years, review” the NSPS for each

industrial source category listed in its regulations.’ It is well established that this type of

language creafes a mat;datory duty to act. Indeed, when fhe Clean Air Act sets forth a “bright-

line rule for agency action,” such as a deadline for periodic reviews, “there is no room for

debate—congress has prescribed a categoncal mandate that depnves EPA of al discretion over
. the timing of its work.™ :

As nioted gbove, the NSPS for nitric acid plants was promulgated in 1971.% The information
vaﬂable to us indicates that EPA has only reviewed this NSPS twice — once in 1979 and once
in 1984.% As the last review was conducted twenty-four years ago, a remew of Subpart G is now

3 See 42U8 C. § 7411 @(2), (1{(1); Review of Standards of Perf{}ﬁnancﬁ for New Stetionary Sources —
Nitric Acid Plants, 49 Fed. Reg. 13654, 13654 (Apr. 5, 1984); Part 60 — Standards of Performance for
New Stationary Sources, 36 Fed. Rﬂg 24876, 24876 (Dec. 23, 1971). ’

- *420U.8.C. § 7411{a)(1) {emphasis added),

S See, e.z., Tenn. Valley Auth. v. Whitman, 336 F.3d 1236, 1244 n.14 (11™ Cir. 2003), reh’s denicd 82

Ped. Appx 220 {11™ Cir. 2003), cert. denied 541 U.S. 1030 (2004) (explaining that “ft]he NSPS program

requires that the BPA issue federal perfonnance standards based upon the best demonstrated techoology
.. {emphasis added). _

SUSC § F4LL(bYL)(B).

7 Awerican Tunp Ass’n, v. Reilly, 962 F.2d 258, 263 (2d Cir. 1992) {cxtmg Sierra Chub v. Thomas, 828
F.2d 783, 791 (D.C. Cir. 1987))." See Envil. Defense Fund v. Thomas, 870 F2d 892, 897 (2d Cir. 1989),
cert. depied 1989 (explaining that the “revision provisions”™ of the Clean Afr Act that “include stated
deadlines should, as a mle, be construed as creating non-discretionary doties” and holding that EPA had a
nondiscretionary duty to make a formal decision as to whether or not it would revise the NAAQS for
sulfur oxides) (internal citations omitted).

¥ See Part 60, 36 Fed. Reg. at 24876, 24881,

? See generally Review, 49 Fed. Reg. 13654; EPA OAQPS, REVIEW OF NEW Somca PERFORMANCE
STANDARDS FOR NITRIC ACID PLANTS, EPA-430/3-84-011 {Apr. 1984); Review of Standards of
Performance for New Stationary Sources: Nitrie Acid Plants, 44 Ped. Reg. 35265 {(June 19, 1979); -
MARVE DRABEIN, A REVIEW OF STANDARDS OF PERFORMANCE FOR NEW STATIONARY SOURCES —
NITRIC ACID PLANTS, EPA-450/3-79-013 (Mar. 1879),

2
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sixteen years overdue. ' Accordmnly, E’PA is in violation of its nﬁndlscretwnary duty to review
Subpart G af least once every clght yeaz*s :

The foregoing establishes that EPA has clsarly viclated a nondiscretionary duty within the
meaning of 42 U.S.C. § 7604(2){2) end 40 C.F.R. § 54.3(a). The remainder of this notice letter
will explain why it will fiot be aceeptable for EPA to conduct a cursory review, to determine that
o review is necessary, or to defay its review any further. Morcover, for the reasons discussed
" below, EPA must ultimately revise the existing NSPS for mitric acid plants to reflect the current
best demonstrated technology for confrolling nifrogen oxide {"NOy») emissions, as well as to
mcorporate & new standard based on the best demonsirated technology for controlling nitrous
oxide (“N>0™) emissions. ,

s THE E}HST}NG NG, StannparDp ISI'N NEED OF REV}EWAND REEHSION-

A.  The Ezisting NO, Standard Is Based on Outdated Technology That No
Longer Constitutes the Best Demonstrated Technology.

In promulgating the 1971 standard for nitric acid plants, EPA relied heavily on a study of
catalytic :educﬁoﬁ control techmology that was published in 1966, i.e., data that is now forty-two
years old.” According to this data, the existing standard requires NO, emissions to be reduced
by roughly 93 percent below the emissions produced by an uncontrolled facility.'* - Although

1 Smca 19’?1 EPA has made no changes fo the NO, emission standard in 40 C.ER, § 60.72, nor has it
added standards for any other pollutants. EPA has issued a fow technical and clarifying amendments to -
Subpart G. See, e.g., Standards of Pérformance for New Stationary Sources — Amendments to Test
Methods and Procedures, 54 Fed. Reg. 6660, 6666 (Feb. 14, 1989) (consolidating and clarifying
prowsmns of §§ 60.73 and 60.74 relating to test methods and emphasizing that “[f]his nilemaking does’
Dot impose emission measurement requirements beyond those specified in the current regulations, nor
docs it change any emission standard™). However, none of these changes demonstrate that EPA has

- conducied the necessary “review” or iade an appropriate “revision” of the substantive NO, standard
within the meaning of the Clsan Air Act.
" The Clean Air Act establishes only one exemption to the eight-year review requirement, which is not
applicable here. Under the Act, EPA “need not review any [performance] standard” if EPA “determines
that snch review is not appropriate in light of readily available information on the efficacy of such
standard.” 42 T1.8.C. § 741 I(b){l)(B) Our research has not disclosed any notice of such & defermination in
the Federal Register. Morcover, we submutted a FOIA request to EPA seeking records relating to “reviews
of the NSPS requirements for nifric acid plants” in August 2008. EPA’s responsc in September 2008 did

- not identify or provide records relating to any such determination.

' See 42 U.S.C. § T411H{BH1B) (providing that EPA “shall, af least every 8 years, review and, 1f
approprialc, revise” the NSPS for each indusirial source category listed in Its regulations) {emphasis
added).

B See EPA O’FPZCE OF ATR PROGRAMS, BACKGROUND INFORMA'F!ON FOR PROPUSED NEW-SOURCE
PERFORMANCE STANDARDS: STEAM GENERATORS, INCINERATORS, PORTLAND CEMENT PLANTS, NITRIC
ACT PLANTS, SULFURIC ACTD PLANTS, Tech. Report Mo. EPA/APTD-0711, at 39, 42 (Aug. 1971)
(veferencing Gerstle, R.W. and R.F. Peterson, U.S. DHEW, PHS, Division of Air Pollution, Aimospheric
Emissions from Nilric Acid Mamgfacturing Processes, PHS Public. No. 599-AP-27 (1956))

™ Qe jid at 38.
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‘EPA has since conducted m o reviews, the 1971 performance standard for nitric acid plants has
never been revised.?

In 1991, however, EPA issued a report discussing the various control tecbnologzeﬁ that were
avaalabie at that time for controlling NOy emissions from nitric acid plants.'® The report
explained that “[s]everal control fechnologies have been demonstrated that redace NO,
emissions from nitsic acid mamafacturing plants,” including “(1) extendea absorption, {2)
nonselective catalytic reduction, and (3) selective catalytic reduction”’ The report also-
concluded that these three technologies achieved average reductions of roughly 95 te 98 ];ferceﬁt,
which substantially exceeds the 93 percent reduction required under the 1971 standard.'® The
1991 report further obssrved ihat “lajl tbree af these confrol tschmques are suitable for new and
existing plant applications.””

Seven years later; in 1998 IEP.& revised its Alr Poilutant Bnission Factors reference documoent
 for nitric acid plents.® The following excerpts show that technologies readily available ten years
ago were capable of achieving substantially greaier NO; rf::ducttor:s than the e)ﬂstmg standard
req}m:es

Averape Xmission Factor kg (NO,} £ Mo (100% ]E[N()ﬁ

Existing NSPS ' 1.5
Extended absorber - ' 0.590
Extended absorber with eaustic sct’&bbez: 0.920
Avera_ge Emission Factor fb {N Q.) / ton 11{10% HNO;!?’Z
CExisting NSPS ‘ 30
Extended absorption L1179

Extended absorber with caustic scrubber 1.84

L The existing NSPS prohibits pitde acid plants from emitting “nitropen oxides, expressed as NOy, in
excess of 1.5 kg per metric ton of acid produced (3.0 I per tor), the production bemg exprassed ag 100
;)ercemt uitric acid.” 40 CF.R. § 60. 72(&}{1) (2008}

1% See seperally EPA OAQPS, AL’E'ERNXI’[VE CONTROL TECHNIQUES DOCUMENT — IITRIE AND ADEPIC
ACID MANUFACTURING PLANTS, EPA-450/3-91-026 (Dec. 1991). This report was not prepared in
comnection with an NSPS review for nifric acid plants. Instead, it was meant to “provide[] technical

" information for use by State and local agencies fo control NOx emissions from nitric and adipic acid
manufacturing facilities.” Id. at 2-1. :

V14, at 5-1 (emphasis added).
¥ gee id, at 5-31.
Y13 ar3-1.

* Sec BPA DAQPS, COMPILATION OF ATR POLLUTANT EMISSION FACTORS, VOLUME: STATIONARY
POINT AND AREA SOURCES, AP-42 (5ih ed. Jan. 1995}, Ch. 8.8 Nitric Acid {rev. Feb. 1958},

*! See id. (Attachment) PACFIC ENVTL. SERVS., BACKGROUND REPORT AP42 SECFION 5.9, NITRIC ACTD
(Ian 1996), at 27, thl. 4.2-1.

,S_;_eegi, at 28, thl. 4.2-1.
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These are just a few exampies From a wealth of information demons&aﬁng t’nat the NSPS for
" nitric acid plmts is outdated and in need of bcﬁ:x review and revision.

Under the Clean Air Act, when it becomes apparent that emission reductions “beyond those
required by the stapdards - are achieved in practice,” then EPA “shall ... consider” the
reductions achieved in practice when revising the NSPS for a particular source category.” As
explained above, there is ample evidence that many members of the nifric acid mdustry are
achieving preater reduction than the existing NSPS requires. This indicates that the 1971
standard is outdated and does not reflect the best demonstrated technology.

As discussed above, EPA has a mandatory duty to review the NSPS for nifric acid plants. In
doing so, it must take info account the data showing that many members of the nitric acid
industry rovtinely achieve greater reduction in practice than the existing standard requires. ‘We
anficipate that EPA’s review will, in fact, show that fusther advancements in technology have
taken place since the 1990s and that even greater NO, reductions are now readily achievable.
Mure generally, EPA must conduct a thomugh review of all of the control technologies that have
been developed or improved since its last review in'1084, and i 1’5 must do so without any further
delay. : .

Ultimately, EPA must revise fhe performance standard for nilric acid plants to ensure that it is
based on the “best system of emission reduction ... adequately demonstrated.™ The fact that
there are several readily available technologies capable of reducing NO, emissions beyond what
is required under the emsﬁng NSPS provides strong evidence that the existing standard is.

madequaie _

B The Adverse Impacts of NO; Are Much Greater Than Previcusly Kn(mrn,
and Other Air ngrams Are Not Adeguately Addressing Them, :

Although ﬂle NSPS program uses a technology-based, rather than health-based, approach for
controlling air pollution, the fundamental goal of the NSPS program is to reduce air poltution
which “may reasonably be anticipated t6 endanger public health or welfare.”” In the twenty-
four years since the NSPS for nifric acid plants was last reviewed, EPA’s understanding of the
adverse health and welfare impacts from NO,, particularly as a precursor o fine pal'?,‘l(:ﬂlafe
matter and grovmd-level azone, has improved dramatically.

For instance, af the time of the 1984 review; the national ambient air quality standard
{“NAAQS”) for particulate matter did not distinguish between fine and cosrse particulate mattes.
During the 1990s, however, it became clear that the existing NAAQS was not adequate to protect
human health and that fine particulates posed distinct and agmﬁcaﬁt health risks. As EPA bas
explained,

BRUSC§ 7A11(B)(1)(B).
P14 § 7411(a)1).
B § TALIBXIA).



- BY 1996; evidence had accumudated that suggested day-to-day exposures to
ambient particulate matter (PM) at or near the level of the then current National
Ambient Air Quality Standards (NAAQS) were elictiing significant human health
effects in the U.S. population, including hospitalizaﬁqas and attributable deaths,
This evidence led to the promulgation of PM NAAQS in 1997 that mcluded new
standards for PM. smaller than 2.5 pm in aﬁmdymmm diameter (PM5 5).2°

Remaining uncertainties and concerns led to substanual federa} fimding-for additional r&:e&rch .
Based on several years of intensive research thereafter, EPA concinded that thers was even
stronger evidence that “ambient PM; 5, alone and in combination with other pollutants, is

causally linked with cardiovasonlar, respiratory, and Tung cancer associations observed in - _
epidemiologic studies,” particulardy for vulnerable subpopulahons such as the elderly, children,
asthmatics, and people with preexisting heart or lung conditions,”® Accordingly, in 2006, EPA
revised the 1997 NAAQS for fine particulate matter to make it mote protective of human
heatth.?? Similar advances have been made in EPA’s understanding of the health and we]fare
impacts associated with ground-level.ozone, for which NO emissions are also a precursor.

Despite EPA’s increasing scientifie understanding of the adverse health and welfare impacts
resillting from NO, precurser emissions, however, federal and state regulazory programs have not -
adequately addressed these problems. Today, 208 counties remain in nonattainment for the -
PMz 5 standard, and 293 counties are in nonattainment for the ozone 8-hour standard. 31 EPA
attempted to bring many of these areas into attainment by adopting the Clean Air Interstate Rule
(“CAIR™) in 2005.% Unfortunately, the D.C. Circuit recently vacated CAIR in its entirety,
crmﬁng a great deal of Encertamty and leaving NOy maﬂequately regulated for the foreseeable
future. ™

Tn addition, contrary to EPA’s findings in its 1997 and 2006 rulemakings rogarding the distinct

- and serious health probleis associated with PM, 5, EPA has recently waived and delayed
compliasnce mth thg PM, s NAAQS for new major sources subject to the NEW Source review

*

-6 1P A OFFICE OF RESEARCH AND bEvm,oPMENT, PARTICULATE MATTER RESEARCH PROGM: Frve
'YEARS OF PROGRESS, EPA 600/R-04/058, at 1 {July 2004).

27 :
Seeid. -
* National Ambient Ait Quality Standards for Particulate Matter, 71 Fed. Reg. 61144, 61 153 (Oct. 17,
2006).
¥ See id. at 61161.

¥ See, 0.2, EPA OFFICE OF RESEARCH AND DBVEL(}PMENT AR QUALITY CRITERIA FOR OZONE AND
RELATED PHOTOCHEMICAL OXIDANTS, EPA 600/R-85/004aF (Feb. 2006).

*! See Nouattainment Areas Map - Criteria Adr Pollatants, http:#/www.epa.gov/air/data/nonat Jixal?
. us~usa~United%2()States {last visited Sept. 22, 2008).

 See Rule to Reduce Jrterstate Transport of Fine Particulate Matter and Ozone (Clean Air In’mrstais
Rule), 70 Fed. Beg. 25162, 25162 {May 12, 2005).

3? See Nexth Carolina v. EPA, 531 F.3d 896, 901 (D.C. Cir. Tuly 11, 2008).
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('”NSR”} program.”® This decision }J&s been criticized as u.nlawﬁll and as posing a serious threat
to the health of zmlhons of Armericans® .

In short, there is averwhelming scieutiﬁc evidence of serious health and welfare impacts from
MOy precurser emissions, and federal and state programs ave not adaquateiy regulaﬁnﬁ these
amissions. Both of these circumnstances underscore the importance of reviewing and updating
the NOy standard for nitric acid plants within the NSPS program

C. The Emstmv NO, Standard Does Not Cover Plants Producing Strong Nitric
Acid. :

The NSPS for nitric acid plants only goyerns “weak nitric acid” plzm’es, i.e., those producing acid
“which is 30 to 70 percent in strength.”*® Given the improvements in conirol technnlogy and
scientific understanding of the health and welfare impacts resulting from NQOy emissions that

have aifsen in the past twenty-four years, as discussed above, EPA should expand its rule to
 cover all of the pitric acid plants in the United States.

IV,  ASPART OF 11 REVIEW, EPA MEST Consmzsm LivaTiNG N0 EMISSIONS FROM
NITRIC ACID PLANTS, AND IT MUST ULTIMATELY REVISE THE NSPS TO INCLUI}E AN
Nz{) BTANDARD,

To addition to NOy, nitric acid plants emit substantial quantities of nitrous oxide (“W,0”), which
has become a concegn in recent years because of its climate change impacts. EPA is obligated to
regulate a source category under the NSPS program if it “contributes significantly” to “air
pollution which may reasonably be antmpate& 10 endanger public health or welfare.”? For the
reasons discussed below, NzO emissions from nitric acid plants easily satisfy both of these
criteria. Moreover, there is abundant evidence that NoO confrol technologies are both technically
and economically feasible. Thus, BPA has an obligaiion to, first, consider NO, controls as part of
its NSPS review for nitsic acid plants and, then, 1o establish an N;O standard at the eonclusion of
1is review.

3 See Implementation of the New Source Review (NSR) Program for Particulaie Maiter Less Than 2.5
Micrometers (PM, 5), 73 Fed. Reg, 28321 (May 16, 2008).
35 See Natural Resources Defenss Council v, EPA, Civ. No., 08-1250, Bnvirommenta] Petftioners® Motion
for Stay Pending Review (D.C. Cir. Aug. 18, 2008).

40 CE.R. §§ 60.70, 60.71 (2008).
742 0.8.C. § TALLBYDIA).




. It should be noted that EPA has zcmtmely set NSPS siaﬁdards for non-criieria pnﬂutants in the
past, indicating that its NSPS reviews are notlimited solely to criteria pollutants® Tt has also-
been common practice for EPA to consider new pollutauts beyond those covered by the criginal

regfq.:la,tion.39 Thus, a pollutant’s emission from the original NSPS promuigation for e particular - -

source category does not preclude FPA ﬂ-om considering it during an agh%-yeer review.
A,  Climate Change Eﬂdanvers ?ubkc Biealﬂl and Weifare '

Tn May 0f2008, fhe federal govemmeﬂt ISSIIGd two SCleﬂtLﬁc reports detaﬂmg the public hﬁ&iﬂ}

" and welfare impacts of climate change.” The following are just a few examples of the impacts
that meltiple federal agencies have concluded are already occurring and will confinue to occur as
a result of climate change

Heat Stress-Related Deaths: “Itis very izkely that heat—relaied morbidlty and mortality will
increase over the coming decades ... . High temperatures tend to exacerbate chronic health
conditions. An increased frequency anci severity of heat waves is expecfed, Ieadmg o more
illness and death, particularly among the young, clderty, frail, and poor.”

Infé?cr:ous Piseases: “Climate change i is ikely to increase the risk and gengraphm spread of
vector-bome mfectmus diseases, mcludmg Lyme dJsease and West Nile virus.™®

* Ses, e.1., Standards of Performance for New Stationary Sources and Emission Guidelines for Bxisting
Sources ~ Municipal Waste Combustors, 60 Fed, Reg. 65387, 63416 {Dec, 19, 1995) (setling cadmium
emission standards for roanicipal weste combustors); Standards of Performance for New Stationary
Sources — Flexible Vinyl and Urethane Coating and Printing, 49 Fed, Reg. 26884, 26893 (June 19, 1984)
{setting VOC emission standards for flexible viny! and urethane coating and printing industry); Standards
of Performance for New Stationary Sources — Kraft Pulp Mills, 43 Fed. Reg. 7568, 7573 (Feb. 23, 1978}
(setting total reduced sulfur standards for kraft pulp mills); Standards of Performance for New Stationary
Sources — Primary Aluminum Industry, 41 Fed. Reg. 3826, 3828 (Jan. 26, 1976) (setting fluoride

- emission standards for alnminum redaction planis).

¥ See, e.g., Standards of Performance for Petroleum Refineries, 72 Fed. Reg. 27178, 271 80 {(May 14,

2007} (setting a new NOQ; emnission standard for flnid catalytic cracking units, which previously were
regilated only for sulfur oxide); Standards of Performance for Stationary Combustion Turbines, 70 Fed.
Reg. 8314, 8320-21 (Feb. 18, 2005) {considering wheiher to establish limits for CO, VOC, and PM
emissions for stationary combustion turbines for the first time); Standards of Performance for Wew
Statienary Sourees; Indastrisl-Commercial-Institutional Steam Generating Units, 49 Fed. Reg. 25102,
25106-07 {June 19, 1984) {considering whether to set new standards for CO and SO2 emissions for
cerfain steam generating unifs). :
“® See NATIONAL SCIENCE AND TECHNOLOGY COUNCIL, SCIENTIFIC ASSESSMENT OF THE BFFECTS OF
GLOBAL CLIMATE CHANGE ON THE UNITED STATES (May 2008); U. S. CTIMATE CHANGE SCIENCE
ProGrAM, THE EFFECTS OF CLIMATE CHANGE ON AGRICULTURE, LAND RESOURCES, WATER

- RESOURCES, AND BIOBHVERSITY In¥ THE UNITED STATES, SYNTHESIS AND ASSESSMENT PRODUCT (Wiay

2008).

¥ NSTC, SCIENTIFIC ASSESSMENT at 14 femphasis io ongmai)
2 1d. at 15 (emphasis i original). :
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Afr Pollutant-Related Diseases: “In studies holding pollution emissions constant, climate
change was found to lead to increases in regional ground-leve] ozons poliution in the United
States and other countries. It is well-documented that breathing air containing ozone can rednce
hmg function, increase suscepiibility to resp;raiery infection, and contribute to prematu}:e éea‘:h
in people Wlth heart and hing disease.™ :

Stornis and Flooding: “Coastal population increasss together with Zkely increases in hurricane
rainfall and wind speeds and greater storm surge.due to sea level rise will continue to increase
coastal vulnerabilities in the Scutheast and Gulf Coast. Urban centers that were ence assumed to
have a high adaptive capacity remain vulnerable to extreme events such es hurricanes,™ '

Drought and Water Shortages: “I ess reliable supplies of water are expected {o create
" challenges for managing u:rbau water systems as well as for indostrigs that depend on large.
voltenes of water.”*

Witdfires: “{Wildfires have increased in extent and severity in recent years and are very fikely
to intensify in a warmer fubure. At the same time, the population has been expanding into fire-
Prone areas, measmg society’s vulnerability to wildfire. ... Wildfires, with thefr associated
deciements fo air quality and pulmenary effects, are likely ta increase in frequency, seventy,
distribution, and duration in the Southeast, the Intermountain West and the West.”

. Societal Disturbances: “(lobally, the most vulnerable industries, settlemen{s, and societics are

generally those in coastal and river flood plains, those whose economies are closely lisked with
climate-gensitive resources, and those in areas prone to extreme weather events, especially in
places that are being rapidly vrbanized. Poor commumhes can be mpecmﬂy vulnerabls,
particularly those coacentrated in high-risk arezs.”

Tn light of this overwhelming body of evidence and scierztiﬁc consensus, the U.S. Supreme Court -
recently acknowledged that “ftthe harms associated with climate change are serions and well '
recognized” and that “BEPA’s steadfast refusal to regulate greenhouse £as emissions presents a
risk of harm to Massachusetts that is both ‘actual” and “imminent.””* Moreover, it is well -
known that EP A has, in fact, prepared a cemprehensive endangerment finding that would serve
as a basm for repulating greeﬁhouse ges emissions, but that it has not yet been released to the |
pubhc

43 T

* Id. ot 14 (eraphasis in oxiginal).
S1d. at 12, '

*® Id. at 14-16 (emphasis in original).
714 at 13. '

*® Massachmsetts v. EPA, 127 §.Ct. 1438, 1455 (2007).

® See, e.g., Letter from Rep. Henry Waxman, Chairman of the Conmm. on Oversight and Gov’t Reform,
to Stephen Johnson, EPA Administrator-(Mar, 13, 2008), available at hitp:/oversight house.gov/
docnments/200803 10110952 pdf. '




Iiwshort, the endangerment to puhlic health and welfare from climate change is undeniable, and
EPA willnot beable to issus a iegitimate non-endangerment finding. Accordingly, this factor
weighs heavﬂy in favor of a review and revision of the NS?S for nitric acagi plaafs o mcorpomte
an N2O emission standard,

B. Nifrie Acid Plants Commbﬂte ngmﬁcanﬂy to-Climate Change

EPA’s own website, and the mumerous docﬁmants and reports compﬂed thezem, proclaim the
importance of nitrouis oxide as a greenhouse gas.”’ For instance, EPA has.deternsined that
nitrous oxide is 310 times as potent as carbon dioxide in terms of ifs global Waxmmg potential >
and it has observed that “[r]itrous sxide’s chermical chamctengﬂcs and interactions in the
atmosphere contribute to its significance as a greenhouse gas.”™ 2 Moreover, EPA estimates that
N,O s ﬂ:le third largest contributor to U.8. greenhouse gas emissions after carbon dioxide and
methane.” - w

Similatly, EPA reports point to the nitric acid indusiry as being one ef the most important
sources of NpO emissions in the Umwd States. Niric acid productlm is, by far, the largest

- industrial source of N;O emisgions.> And, overall, it is the third largest source of N2O
exmissions, alter agricultural soil management and mobile source combustion. ”

- Accerdmgly, nitric acid plants contribute mgmﬁmﬂy to climate changs and the harmful effects
~ discussed above, and this factor Wezghs in favor of a review and revision of the NSPS for nitric
acid plants.

C. ¥t Is Technically and Econommaliy Feasxble to Reduce N2O Emlssmns from
WNitric Acid Plants.

Under the Clean Afr Act, a standard of perfenmnce must ’he “achmvabl * and it must “take into
account the cost of acbwmg such reduction.™®

* See, e.g, EPA, Nitrous Oxide, htip://www.epa.gov/nitrousoxidesindex himli (last visited Sept. 25,
2008); EPA, Nitrous Oxide: Science, hitpi/fwww. cpa gov/nitrousoxide/scientific.himd (last visited Sepi.
25, 2008).

1 See EPA, GLOBAL MITIGATION OF N@N-Cu(f)2 GREENHOUSE (GASES, at 1-3 (Juns 2006).

* BPA, Nitrous Oxide: Science, hitp: AR epa_gov/mfmusondafsczenuﬁc.htnﬂ (last visited Sept. 25
2008L

* See EPA, INVENTORY OF H.8. GREENHOUSE GAS EMISSIONS AND SINKS: 1990 —2006, at ES-5 to ES-6,
thl. BS-2 (April 15, 2008). .

% See id, at 4-2, tbl. 4-1.

" Seeid. at BS-S, thl. ES-2.

% 22 U.S.C. § 7411¢(a}1}. The standard of performance shoutd also taks inte account “any nomair quality
health and envitonmental and energy requirements.” Id. Our research has shown that the adverse
environmental impacts and energy requirements of NyO controls are negligible.
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S Technical Feasibility

The legal standard for what constitutes best demonstrated technology is very broad. For
instance, courts have “recognized that section 111 “locks toward what may faicly be projecied for
the regulated future, rather than the state of the art at present.””’ In the case of N2 emissions
from nifric acid plants, however, it is not necessary to look toward the fisture. According to°
EPA’s own reports, the following seven technologies have aiready been shown to reduce N0
emissions dm:mg the mitsic acid yrﬁducnon Process;

Nazme / Deseription Nod Reductmn Eiﬁclem:y (approx.)™
Non-selective catalytic reduaction (“NSCR™} R0-30%
Grand Paroisse high temperature catalytic reduction B}ﬁthod 78%
BASF high temperature catalytic reduction method _ 80%
Norsk Hydro high temperature catalytic reduction method 90%
HITK high temperature catalytic reduction method 100%
Kxupp Uhde low temperature catalytic reduction method 95%
ECN low temperatare selective catalyiic reduction , - 95%
with propane addition o

NSCR systems were widely installed in nitric acid plants between the years 197110 1977 as 2
means to control NO, emissions, and they are presently used by about 20 percent of nitric acid
" plants in the United States.™ NSCR’s conirol of N0 emissions, along with NO,, has been a
coincidental side benefit. Nevertheless, the fact that these systerns have been successfully
operated by many nifric acid plants for thirty years or more demongirates the techmcal feasibility
of controling N0 emissions from nifric acid plants. .

Maoreover, nEmerous countries outside the 11.8. ‘have stccessfully implemented a vaneg of N0
coztrol techniques in order to comply with their obligations under the Kyyoto Protocol.™ For
instance, as part-of a program analogous to the NSPS program, the European Commission
determines the “best available techniques” or “BAT” for various industries based on a
comprehensive data review and exchange process.?! Por the nitrie acid industry, the Buropean
Commission has defermined that BAT involves the achicvement of specified enrission levels -

57 | igmite Buergy Conncil v. BPA, 198 F.3d 930, 934 (D.C. Cir. 1999} (quoﬁng Portland Cement Ass’s v,
Ruckelshaus, 486 F.2d 375, 391 (D.C. Cir. 1973)). ,

¢ See FPA, INTERNATIONAL ANALYSIS OF METHANE AND NITROUS OXIDE ABATEMENT
OPPORTUNITIES: REPORT TO ENERGY MODELING FORUM, WORKING GROUP 21, at Appendix C: Nitrie
Acid Production Sector {June 20{)3}; EPA, INVENTORY OF U5, GREENHOUSE (GAS EMISSIONS, at 4-10 fo
4-240,

3 EPA, INVENTORY OF 1.8, G’REEPH‘IOUSE (GAS EMISSIONS, at 4-20. i

% A technology may be adequately demonsirated” based on mdence drawr from other industrics or
ofher countries. See Lipnite, 198 F.3d at 934 n.3.

 See, e..; BUROPEAN COMMISSION, DIRECTORATE-GENERAL JOINT RESEARCH CENTRE, INTEGRATED
POLLUTION PREVENTION AND CONTROL, BEFERENCE DOCUMENT ON BEST AVAILABLE TECHNIQUES FOR
THE MANUFACTURE OF LARGE VOLIIME INORGAMIC CHEMICALS — mmom ACIDS AND FERTE‘]LISERS
(Dec. 2006},
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(612"« 076 kgfton 100% HNOs, or 20 — 100 ppmy, for new facilities; and 0.12 — 1.85 kg/ton
100% HNOs, or 20-300 ppmv, for existing facilities) through the application of a combination of
the following technigues and control technologies: (1} optimizing the filtration of raw materials;
(2) optimizing the mixing of raw materials; {3} optimizing the gas distzibution over the catalyst;
(4) monitoring catalyst performance and adjusting the campaign leagth; (5) optimization of the
NHs/air ratio; (6) optimizing the pressure and temperatire of the exidation step; (7} N0
_decomposition by extension of the reasfor chamber in new planis; {8) catalytic N;O
decomposmeﬂ in the reactor chamber; and (5} combined NOx and NzO abatement in tail gases

- In short, itis mdlsputable that NoO reductions-are tcchmcally feasible. In tis review, EPA will
have many different options to choose from in determining which technology consfitutes BDT.
Moreover, EPA’s review may very well zdennfy additional tecbnelogms and sirafegies beyond
those described above.

2 Economic Feasfbilfty
B is equally clear that conirol technologies for NZO are ecc}nomica}iy feasible. In a 2006 repeﬂ,
- BPA sets forth detailed data for three types of NoO emission control technology which shows

that they are very cost-cffective, as siummarized below:

Control ~ + Totsl Capitat Cost 7 (}pelaﬁng&Maintenance

Technology fper ton CO-, equiv.) - Cost {per ton CO; equ_w}
High-temperature T §$2181t083.27 $G 14 to $0.22

cafalytic reduction : :
Low-temperature $3.27 to §3.55 $0.27 to $1.91'

catalytic rsducﬁon
NSCR ' $627 - 5016

Sﬂmlaﬂy, the European Commission’s BAT analysis for various catalytic N;O reduction
strategies showed that these technologies are very cost-effective, ranging from 0.71 to {} 87 Furo
($1.04 to $1.28) per ton of CO, equivalent™ .

These costs are quite low compared to. the cost of reducing other pollatants. For example,
according to EPA, the overall costs associated with the wet scrubbers commonly used to control
SO, emissions from power plants and other facilities ranges from $200 to $500 per ton of SO’:
for la:ger umits, and from $500 to $$ 000 per ton of 8O, for smaller vaits, in 2001 dollars.®

© See id. at iv.
6 BPA, GLOBALMITIGATION, at V-7 t0 IV-8.
% See RIROPEAN COMMISSION, REFERENCE DOCUMENT, at 124-25.

% Seg BPA CICA, AIR POLLUTION CONTROL TECHNOLOGY FACT SHEET: FLUE GAS DESULFURIZATION,
EPA-452/F-03-034 (2003), zvailable at http://www epa.goviin/catc/dirl/ fdg pdf.
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The chst-effectiveness of N0 controls is further demonstrated by the fact that they are in use,
not only in Europe and the United States, but also af nitric plan%s in developing countries, such as
Chzna, ?ahstan, Chile, South Aﬁ:tca, South Koreaj and Egypt.®

D. EPA Must Revise Subpart G to Control Nzi) Emissions from Nitric Acid
Plants. .

For all the reasons discusséd above, (i) climate change endangers public health and welfare; (i)
N30 emissions from nitric acid plants substantially contribute to the climate change problem;
and {iii} mumerous confrol fechrologies and sirategies designed to reduce NpO emissions at nitric
" acid plants are both technically and eeonomica‘liy feasible. This compelling information not only
iriggers EPA’s obligation to considér NoO emissions in its review of the NSPS for nitric acid
plants, it supporis the actusi adoption of such a standard at the conclusion of EPA’s review
process. While the review will surely develop these issues in more detail, EPA will not be able
fo provide a valid, reasoned basis for declining to mcorporatc an NoO ezmssmn standard in its
revised regulation.

Y. Pmm ACTION IS NEEDED BECAUSE THE NITRIC ACID INDUSTRY IS IJKELY T0
EXPAI'{D SEBSTAN’IIALLY IN THE NEXT 3 T0 Iﬁ YEARS.

Nitric acid is the principle ingredient in arnmonium nitrate, a fertilizer, used fo grow com. UL S
corn production is skyrocketing to meet fhe recent demand for com-based ethanol. &

More specxﬁcally, ethanol production increased from 3 billion gallons in 2003 to over 6 billion
gallons in 2007.°% Before the enactment of the Energy Indspendence and Security Act (“BISA™)
in December 2007, ethanol production was projected to reach 12 billion gatlons by 2010, 13
billion by 20135, and over 14 billion by 2017. % Under the BISA, the U.S. government has now
mandated efhanol production of at least 15 billion gallons ‘%}}r 2015, which represerits an increase
of 2 billion gallons over the previous estimate for this date.”® In responsé fo the EISA, EPA has
increased the renewable fuel standard (“RES™) for 2008 from 4.66 to 7.76 percent.”

% See, e.o., UNITED NATIONS FCCC PROJECTS — PROJECT 1820: CHONGQING FUYUAN (HIGH PRESSURE)
N2G ABATEMENT PROJECT SUMMARY (Ching), PROIECT (#752: OMNIA FERTILIZER LIMITED NITROUS
Ox1pE (:0) REDUCTION PROJECT {South Africa), PROJIECT 0357, CATALYTIC N2O ABATEMENT

- PROIECT IN THE TATL 3AS OF THE NITRIC ACIT PLANT OF THE PAKARAB FERTIIZER LTD. (PVT) IN
MULTAN, PAKISTAN (Pakistan), available at htip:/edmunfece. int/Projectshegistered. hitml; UHDE,
REFERENCES OF ENVINOX SYSTEMS {(April 2008) (South Korea, Egypt, Pakistan, Chile, South Afriea).

#.8. Dept. Agric.,, AGRICULTURAL PROJECTIONS T0 2017, at 22 (Feb. 2008), available at
Iittp:/forww.ers usda.goviPublications/OCEG8 1/OCE20081.pdf.

% gee id
See ié at 22-23.
™ See jd. at 23.

7 Compare Renewable Fuel Standard Under Section 211(0) of the Clean Air Act as Amended by the
Fnergy Policy Act of 2005, 72 Fed. Reg. 66171, 66173 (Nov. 27, 2007) with Revised Renewable Fuel
Standard for 2008, Issued Parsuant to Section 211(0) of the Clean. Ajz Act as Amended by the Energy
Independence and Security Act of 2007, 73 Fod. Reg. 8663, 8667 (Feb. 14, 2008).
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The rwariCet for nitric acid and relaied chemicals to fertilize these new cora crops is likewise -
experiencing rapid growth. For instance, Terra Industries has been operating at nearly maximum
capacity at ats three U.S. nitric acid plants, and it is planning to reoper a fourth facility 1o
Louisiana.™ According to Terra’s CEO, Mike Bennett, “[tThe market views this as something
more than simply a one-year or one-quarter phenomenon but rather a very extended cycle of
higher crop production as farmers globally do there [sic] best to-rebuild grain inventories.”
Other mimgen—baseé fertilizer compames have been reporting similar trends and mped—up
Gperaimns-

For several years, high natural gas prices limited U.S. nitric acid plants® ability (o meet the
demiands of the ethanol boom. Moze recently; however, nafural gas production in the U.S. has
increased dramatically, prices have fallen, and these trends are projected to continue through at
least 2014.7 Longer-term pro;echons show patiral gas pﬁcas inthe U.S. contmumg to fall
“through 2020.™ The increasing availability and lower prices of natural gas in the U.S. will heip
facilitate cxpansmn in the nitrogenous fertilizer industry. In addition, the high cost of
transporting nitric acid and ammonia over long distances for foreign suppliers creates a strong
-demand fo:f locally produced fertitizer, and this will reinforce the growth of the U.S. nifric acid

mdnstxy 7

In light of the nitric acid industry’s projected growth over the next five to ten years and beyond,
prompt action is necessary to prevent additional barm to Iwman bealth and welfare from the
" resulting increase in NO, and N,O emissions.

Vi  CONCLUSION

Acccrdmgly, EPA is subject to a clear statutory mandate to conduct a review of the NSPS for

* pitric acid plaots. Moreover, strong evidence indicates that FPA’s review of the existing NSPS
for nitric acid plants will reveal the need for significant revisions. The existing standards for
NO, do not reflect best demonstrated technology, and thereis & compeiling aced to reduce NO,
emissions in the U.S. in order to protect public health and welfare. In addition, the looming

72 See Dave Direeszens, Sioux City Journal, High Cmp Demand Ups Terra Profits {Sept. 16, 2008}
73

Id
MGee e.p., 1SB INDUSTRIES, INC., ANNUAL REPORT (2007), available at htt;:ﬂwww Isb-
- ke com/PDFs}LSB_ZDfJ?Anma]Reparz pdf; CF INDUSTRIES, ANNUAL REPORT (2007), available at
hitp://media.corporate-ir.net/media_filesfirol/19/1 90537/R eports/2007CFLAnnualReporta pdf.
 See U.S. DEPT. BNERGY, ENERGY INFO. ADMIN,, ENERGY 1N BRIEF (Fune 11, 2008), available at
fittp://tonto.eia.doe govienergy | in_brief/patural_gas production.clog U.S. DEPT. ENERGY, MONTH’LY
NATURAL GAS PRODUCTION REPORT {Aug. 29, 2008}, available at
hitp:/Fwww.cig.doe. govipubloil_gas/matural gas/idata_publications/natural gas - mmthiyf

current/pdfngm_ail.pdf; U.S. DEPT. ENERGY, ANNUAL ENERGY OUTLOOK, DOB/EIA-0383 {June 20(}3}, ‘
available at http/fwww ela.doe povioiafl aeo/pdf/{}383(2t}f}8} pdf

" See 11.6. DEPT. ENERGY, ANNUAL BENERGY QUTLOOK.

77 See U.S. DEPT. AGRIC., IMPACT OF RISING NATURAL GAS PRICES ON T1.8. AMMONIA SUPPLY, at 12
{Aug. 2007} {explaiming that “Jalmmaonia is a hazardous material and 1t suoest be Eransfelrcd in refrigerated
vessels or in pressurized containers™).
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theeatf ¢limate change, combined with readily available and inexpensive NoO controls; weighs
heavily in favor of including an N>O standard i the revised rule. Accordingly, on behalf of
Sierra Club and EIP, we intend to sue EPA to compel compliance with iis mandatory duty to
review the NSPS for pitric acid plants set forth in 40 CFR. Subpart G.

Tf you have any questions or would Tike to discuss this matter furthef, please contact -us. by
telephone af (802) 831-1630, or by email at tclemmer@vennontlaw.edn or
ppareniean@vermontlaw.edu.

Very truly yours,

© Teresa B, Clemmer

Associate Director | Senior Counscl
Environmental and Natural Resourees - Environmental and Nafural Resources
Law Clinic K : Law Clinic '

cen David Bookbinder, Chief Clirdate Counsel, Sierra Club
Eric Schaeffer, Executive Director, Environmental Integrity Project
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CERTIFICATE OF SERVICE

T hereby c,értify that én this d day of Febfuary 2009, in the_mattér of Environmental

o

Integrity Project, et. al., v. U.S. Environmental Protection Agency, et. al, I caused to be served -

thé followiﬁg:

Civil Cover Sheet

Complaint

Summons to U.S. Environmental Protection Agency

Summons to Lisa Jackson, U.S. EPA Administrator

Certificate of Corporate Disclosure of Environmental Integrﬂy Pro_]ect

Certificate of Corporate Disclosure of Sierra Club

Motion for Admission Pre Hac Vice of Teresa B. Clemmer and Patrick A. Parentean

by postage prepaid, first-class m:aﬂ, upon the following par_ﬁes and counsel:

U.S. Environmental Protection Agency Lisa Jackson, Administrator -

USEPA Ariel Rios Building (AR) U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW _Ariel Rios Building
Washington, DC 20004 - 1200 Pennsylvania Avenue, NW
. Washington, DC 20460
Eric Holder ' Jeffrey A. Taylor
United States Attorney General U.S. Attorney for the District of Columbia
U.S. Department of Justice . ‘United States Attorney’s Office
950 Pennsylvania Avenue, NW 555 4" Street, NW
- Washington, DC 20530 , " Washington, DC 20530

and by Federal Express upon the following counsel:

Heather Gange

U.S. Department of Justice

Environment and Natural Resources Division
Environmental Defense Section

601 D Street, NW, Suite 8000

‘Washington, DC 20004

Eric Schaeﬁer

- Environmental Iftegrity Project
1920 L Street, NW, Suife 800
Washington, DC 20036

{202) 296-8800
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA,

 ENVIRONMENTAL INTEGRITY PROJECT,
»
SIERRA CLUB,
 Plaintifs,

. Civil Case No. -

. UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, ‘

Case: 1:09-cv-00218

Assigned To : Sullivan, Emmet G.

Assign. Date : 2/4/2009

Description: Admin. Agency Review

and
LISA JACKSON, Administrator,
United States Environmental Protection

Agency,

Defendants.

WWWVVWWVWW'WWWWWWWWWWWW

MOTION FOR THE ABNHSSXON PRO BAC VICE OF TE__RESA B. CLEMMER
- AND PATRICK A PARENTEAU

Enoc Schaeffer moves the Court for, and sponsors, the a@ission Erb hac vice of
Teresa B. Clémmér and Patrick A. Parenteau. In support of this motion, Eric Schaeffer
states the following:

. 1. T am a member of the Bar of this Court, duly and Ie;gaily admittedto .
practice Befere the United States District Court for the District of Cohunbia.

2. Tam associatéd with Teresa B. Clemmer and Patrick A. Parenteau in this

particnlar action, appearing as local counsel
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3 I have attached certifications from Ms. Clemmer and Mr. Parenteau that

comply with LCvR 83.2(d). See Exhibits A and B.

WHEREFORE, petitioner prays that Terésa B. Clemmer and Painick A. Parenteau
be admiitted pro hac vice. |

Respectﬁﬂiy Submitted,

[V

Date: February _i 2009 Eric Schaeffer (D.C. %/No_ 427669)
. Environmental Integrity Project
1920 L Street, N.W., Ste 800
Washington, DC 20036
(202) 296-8300
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UN{TE}) STA'?ES DISTRICT C{}URT
FOR THE DISTRICT OF COLUMBIA

}ENV{RONMENTAL INTEGRITY PROJECT,
and | |
SIERRA CiUB,
Plaintiffs,
. Civil Case No.

UNITED STATES ENVIRONMENTAL -
PROTECTION AGENCY, -

and

- LISA JACKSON, Administrator,
United States Enwonm&nta] Protecticn

Agency,

Defandants.

CERTIFICATE{)N IN SUPPGRT OF MOTION FOR THE
ADMISSION PRO HAC WC_"@ OF TERESA B. CLE?\JIIVIER

i, Teresa B. Cfemmer-, certify the following in suppm:t of the Motion for
Admission Pro Hae Vice: | | ’

i. My office aﬁdresﬁ is énvimmnéntal & Natural Resources Law Clinic,

Vermont Law School, P (3 Box 96, 164 Chelsea Street, South .Ref{aitam VT

05068, My telephone mmber is (882} 831- 1136, '

2. T'was admitted {o the bar ef {he Umted States Court of Appea‘is for the

First Circwit in 2008; the Alaska state conrts in 2001; ’the United States District

Court for the District of Alaska in 2001; the United States Court of Appeals for



the Ninth Circuitin 1999; and the California state courts in 1999 {voluntarily
resigned 2007). '
' 3‘ I have not been dlsmphned by any ba: ror are there any pendmg

, d}scxghnary matters against me.
4{ Thave not been admitted pro ?%ac vice by this Court within the last two

years.

5. . Ido pot practice law from an office located in the District of Columbia.

1 affirm under the pmakies of pezjm'y that the forgoing is true and correct. |

s Jeg - %Q—«/‘

Datel ! ~ TeresaB. Clemmer



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ENVIRONMENTAL INTEGRITY PROJECT,

and
SIERRA C1UB,
Plaintifs,

R

UNITED STATES ENVIRONMENTAL

' PROTECTION AGENCY,
and

LISA JACKSON, Administrator,

United States Tovironmental Protection -

Agency, .
Defendants,

Civil Cage No.

| CERTIFICATION IN SUPPORT OF MOTION FOR THE

ADMISSION PRO HAC VICE OF PAFRICK A PARENTEAU ©

I, Patrick A. Parentean, certify the following in éupport of the Motion for

Admissibn Pro Hac Vice:

1. My office address is Environmentsl & Natural Resources Law Clinic, P.O.

Box 96, 164 Chelsea SVTIeet,VS{}u*i‘f} Royalton, VT 05068, My telephone number is

(802) §31-1305.

2. . T'was admitted to the bar of the United States Court of Appeals for the

- Ninth Cirewit in 1991 {inactive); the United States District Court for the District

of Oregon in 1990 {inactive), the United States Sapréme Court in 1979 {inésti%ge);

the United States District Court for the District of Columbia in 1977 (inactive);



the United States Cotrt of Appeals for the Fighth Cireuit in 1072 Ginactive); the
United States District Court -fm':: the Disirict of Nebraska in 1972 {ﬁacﬁve); and
fhe Nebriska state courts in 1972. B

3. I have not been disciplined by any bar nor are there any pending
disciplinary matters .agaiﬁst e, o |

41 hé.ve nof been admitied pro hac vic:'e by ﬁ:is-&mrt» within fhe last two
Vears. -

5. I do not practice law from an office located in the District of Columbia.

1 affirm tnder the Iienaltics of perjury that the forgoing is irue and correct.

* Phtrick A Parentezn



UNITED STATES DISTRICT COURT.
FOR THE DISTRICT OF COLUMBIA

ENVIRONMENTAL INTEGRITY PROJECT,
~and
SIERRA CLUB,
Plaintiffs,
v. | Civil Case No.

© UNITED STATES ENVIRONMENTAL

PROTECTION AGENCY,
: Case: 1:09-cv-00218
and Assigned To : Sullivan, Emmet G.
o Assign. Date : 2/4/2009
LISA JACKSON, Administrator, Description: Admin. Agency Review
* United States Environmental Protection :
‘Agency, '

Defendants. ‘

Certiﬁcéti{m required by LCvR 7.1 of the Local Ruiés of the ‘United States District Court
for the District of Columbia:

T, the undersigned, counsel of record for Environmentat Integrity Project, certify that to -
the best of my knowledge and belief, there are no parent companies, subsidiaries or
affiliates of Environmental Integnty Prog ect which have any outstanding securities in the
hands of the public.

These represeniaﬁons are :made n order that judges of this court may determme the need

D.C. Bar No. 427669 Eric Schaﬁffer
- Environmental Integrz‘iy Project
1920 L Street, N.W., Ste 800
Washington, DC 20036
(202) 296-8800

ATTORNEY OF RECORD FOR
ENVIRONMENTAL INTEGRITY PROJECT



