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B SERBERERABE - (FERSMRES AN AFEAMRETRS RRIGR AR EHENRERE
& FWEIL - ANBTERERNEZE EHBNITFATE(96-2414-H-002-030-MY3) REII & KRB B BIHE
RARETE(97R0064-12) B9 ER D WMTFT AR - HHULERAR -

EHFRBELNED - EAMARAKTEL "BL 1 (covenant) &1 - ERER$ LHERIMA - 2R Steiner et al,
International Human Rights in Context: Law, Politics & Morals 137-38 (3" ed. 2008).
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%% ORBEUAISMORERE - BLERSBHMOIFEEZISEEE - BESEUFEREART
RIESABENEME ZRER T LI - B - FEHRBTEEEHBEEZERER
#(obligations erga omnes) % B F 81T - 3

BTEFAEERE ERIRZEMILEBHrIR B - BLERBERNBIEEKS
T ERFEEESEEEHEHNRONLNIFSENET - (FRERENMEER
(sovereigns)IIEHRIREIFA LBTRITA - —BHMUNEBERBREOERIE
MEFE NI MNABAT - EFmEEREBNEHRFENIEEEE (sovereigns) B
—HMREBAKRE HEEXREBERZE - BRIt - EXAER - IR RIEAERTT R
NABYE - 1 BEMERTERESBEAERNEE R ANBREMIS - EREEE
X BERRBA  MEABNEEBRBAGERELNFRIR ; ERRFEEX - fl
EEEBR—MERIMS -°

SBITERAS B ATENERERFE THAESRERB A EDBRNERINREAL
g HERANSHEE  EAKAER  SAERSEGFEIREBSHEZEY - 18 EE
EHEERTEBESNBEENNBRER  WEFERRBANR  EBEREEER
FEIREEBMANE - LB - FHHEFNWZOABRBBELILLNFRE (slave trade) -
8 L& (piracy) ~ EIERABIL1T(genocide) - DN R RECFBRZ LR EFHRHMAOSE,
F(aggressive wars) * LUREIFEA EFREE IERITHISS IB1T M08 R A B 5B 1T (crimes against
humanity) & 8 S 3817 (war crimes) - MARKAZHNEERI REXRHAENES
(observance of human rights) ~ BIZX /R Rl(equality of states) - IR AR BRR
Hl(principle of self-determination)% - 9B ERBEANAS - ° EEALVEBRA
BEBEFRERNBEEAREZNABTHIREENBERNVESEBMETE - MAARITEIEAES
BEHAWAR -’ MEREM—BENERT  BRAICEBEER A -EMERE

2 Steiner, /id. at 132-145 (1996);, PXF#wEZREEM - (BERAESH) - 591-106 (2006) -

3 "Rules of jus cogens are norms accepted and recognized by the international community of states as a
whole as a norm from which no derogation is permitted and which can be modified only by a subsequent
norm of general international law having the same character.” OPPENHEIM' S INTERNATIONAL LAW 4 (Robert
Jennings & Arthur Watts, eds., Vol. 1, 9" ed, 1992).

4 See eg. IAN D. SEIDERMAN, HIERARCHY IN INTERNATIONAL LAW: THE HUMAN RIGHTS DIMENSION 123-45, 284-89
(2001); Curtis A. Bradley, The Juvenile Death Penalty and International Law, 52 Duke L. J. 485, 536 (2002).

5 Seiderman, /d. at 123-45. B2 AR L EULEER ARKRITEKFEZHBEEZZE=E "8R  BENNS -
KB - AXABFEBAWRART - —HHEREAEERIBERNERXFH#BIEERTREREZNEREZT
BE; ZEAXREERER 2 HREAHY - AR TR ANBEAEABEZERFE NERNREEANEDERNEEN
i - BERHFZEEREREHRE FRRENEIEMRTRRERBRE -

6 Jennings & Watts, supra note 3; Seidman, supra note 4; Bradley, supranote 4.

7 "The entire corpus of human rights law as jus cogens binds all states and gives rights to "obligation erga
omnes" that demand state protection. Seidman, /d.
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PRIt s TR BOAN 2O RSB HBHIABRE MARKWIEREZSE L IREEB
R PRABCAEFBEBR AL 2 RBRERXRFEBEAE - 5 8 RELUPRE - &
B EEMER XS 2 1756 2 HERERFSEEARFRE 9B TEENA
ZRB  EABIERERZ TREAFRANRBEINEDVBRIAENMAL - B - WEER
NZE - ARABCAENEIBRAKSE 7 RELLE - BEHAANBHES - 5 6 856 5
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TEEBZNSZ— - °

S EEFIRNEARBEUEEINANE 4 RE2ERE  ETEXERES
TREEINAZ IR (Rl ) MURER](non-derogable rights) - BI1ESE 6 &M - £ 7 1&
ZFFEE - BB AANBEZES - 5 8 1KF 1 BRI KE 2 B2 |FgiBgE) - 5
11 B2 IFEZYOARBIIMSEE « 5 15 EEAEEREA ~ 5 16 AR ABHEGR
LR 18 KBEEA - SORSHUEHNEE - ¥ BEREETRNESREISRE
FLUIRBIFIARE  2EMERBTEIEEFBEIENAR ? BB — RN TREBEY
ABERFEEE - £ 2001 FZA1E 29 58— MREL:E(General Comment) « #1855 4
EREERRENBNRE ! ZETRLELERSINENER  BATHEEERLS
BIREBITERENAS - BEBEARRR ; MBS 4 BRELEENEMNAS TR
B AR ELEINRRERERTEBASNBE ZNAS LHESE 6 FEARE
MR - 5 7 KEAREAZENEE - #AESSNAEELERK  BNYE
HEZEZHOFELEASINRNENEMAEBE L2 3 LEHEBEREmEREEHZ

8 Seidman, id. See also Jiunn-Rong Yeh & Wen-Chen Chang, The Emergence of Transnational
Constitutionalism: Its Features, Challenges and Solutions, 27 PENN STATEINT' L L. REv. 89, 94-5 (2008).

o BARZEIEEEH - 2R Jordan J. Paust, Torture Justifiable? The Absolute Prohibition of Torture and Necessary and

Appropriate Sanctions, 43 VAL. U. L.REv. 1535 (2009); BE4H - (AREEAERERE—DIBFEERBREIE

RBRAE) - WXERNELEBEREZERASTBEEMTNE - 2009F12812H - BFRBELEHAREAHE

S5 - £ RBradley, supra note 4; Roper v. Simmons, 543 U.S. 551 (2005). BAREEEE 2RI - 2R IAMES

ATLESON ET AL., INTERNATIONAL LABOR LAW: CASES AND MATERIALS ON WORKERS'  RIGHTS IN THE GLOBAL ECONOMY 30

(2008); Iwanowa, 67 F. Supp. 2d at 442-43 (citing Jama v. INS, 22 F. Supp. 2d 353, 363 (D.N.J. 1998). BRET

ZZ\F - 28Philip Alston, Core Labour Standards’ and the Transformation of the International Labour Rights

Regime, 15 Eur. ). Int" | L. 457, n20 (2004).

PREBGAEENBEIRABARFEELR -

ERAGZIAS - 2R

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/71ebadbe3974b4f7c1256ae200517361?Opendocument

2. "The enumeration of non-derogable provisions in article 4 is related to, but not identical with, the question

=
o

-
=

whether certain human rights obligations bear the nature of peremptory norms of international law. The
proclamation of certain provisions of the Covenant as being of a non-derogable nature, in article 4,
paragraph 2, is to be seen partly as recognition of the peremptory nature of some fundamental rights
ensured in treaty form in the Covenant (e.g., articles 6 and 7). Para 11, General Comment 29, 31 August
2001.
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A RNEERBITEEESBEENAAAFRRE - 7RED - B R AKIARIE 7RG
HUBRIRER - WNIB AR TR A BEAEZ AR - ARENBEINASREEL AKRNE 4 1%
PHEMRBESARE P T LIRS - 83F : EREBIRABEZEHIFTAESET - ZILERK
i (collective punishments) ~ 22 IE A # Z & B 1% = (arbitrary deprivations of
liberty) s 2 RS AFBHEFNREZZOAS ( MMEHEERR] ) (deviating from
fundamental principles of fair trial) - 4

fma BB AL B BRI BIROANRO R - URAESHBEZE S8R - &
TEFANATZVDBERR XS RHRMENEF - RO - B8 - BRREIET
FREMBIESA ERIEZHISRT  BREEAENET  BRFERA ARBRRA
EmERE - RIEEA - BEHAANBZEE - RIEREB5E  RIUEET - RIFERH
gl RIEARZBZRRERENERZAFEHEANREZZOAE ( AFEREERA AR
SERERA ) WELRBARKR - ARBEENEMRMEE - MEMAKNEITIAE
RPBEINARZNT]  BRERBIAREZ TR FSRRBEAZNN - H0EREA
BFPLUEE - ©

2 - MAKNETERERE

MAANKFTREENWE DAL - aJsEBNRTREEASEE A - MERBLAEE
2 TREESRENBIZNABNIE - WA - FRT7TRITEIEEZIN  MARKBERA
BRENRE - Gt olsEE R BE MR A(customary international law) ? & EE
SBAEABEREATNEERNQU M ? 25 NSENEAE ? SREAR ? IS
BEA?

BEBFEZZREMMABEZEARBUANBIIRE T (general practice of
states accepted as law) - FEZMXH AN XHRELNIET - —BEREREEEE
55 THBEZREERE  MEFHIR - 1 SKEMARMNBEERE: £+t -

13 28Sarah Joseph et al., The International Covenant on Civil and Political Rights: Cases, Materials and
Commentary 829-33 (2004).

14 "Furthermore, the category of peremptory norms extends beyond the list of non-derogable provisions as
given in article 4, paragraph 2. States parties may in no circumstances invoke article 4 of the Covenant as
justification for acting in violation of humanitarian law or peremptory norms of international law, for instance
by taking hostages, by imposing collective punishments, through arbitrary deprivations of liberty or by
deviating from fundamental principles of fair trial, including the presumption of innocence.” Para 11,
General Comment 29, 31 August 2001.

5 Z2 - WESISAIZSeidman R iR - RBESEKRARENAR  LHEMALHNAR - IEERERTEBESE
HEZ—EE - AMAKNBERARREZRE  ERBEEERZT  BRREMURSEREE  BAGES -

16 Steiner, supranotel, at 132-145 (1996); w2 RESM - (BEFAEEHR) - E91-106 ( 2006) -



+ N\t 420 X B BB % (the law of nations) <V R EZEEE - FEESE F—5
FIBRE  HELKBEESEHENENIALNEE - B2EEE FHER - 18

ZEERFHAEDEREZNERRENY  EEEFEREROEER I T
B SEERREOBEBEREEAEEEERZ—5(part of common law
tradition) - TIRAEEEER - (ERARNHTREG - TEMBESEEE 1900 £
The Paquete Habana — £ £ ERBAZT - REAE X AERFARNEEES 22
BETEBEN — 54 T RBRIEONIESORE - t18BIDE - FRSISIEHAIE &k
TN EFEREBERAEASBENNS - EEERBER TN EHEEE
T FMEIER AN RTIACEBENERTUE(L -2 T8 SAEEA BB EER
EEAAEBERBORT - ERELE LB ERNSEIOER ; FERBLE
SEPOERZIER - EREERIDS - BRNAEREBAS s 2BR2ER - %
B2l - & Chung Chi Cheung v. The King —% - 5 RIE DB EEEATR
LEEGEEER ARG EEEIRE FNENR2EAEHE -2 BEAR
SEERSOSEROAEERRY S - S ERERENAR A - BEAIEEERS
SRR - BOBIORRE - 2

A8 - gt B EEEARNABER AN N2 RIS B A BEEIRA - W3k
FRISTH A - BRAEREBHRAOIAKN (NIMAK ) EEEFEROMUNES
(IMANZEEME—HRARES? ) EEUARIRELDBEREZ R
fiI - MARMEBR ? —-BELEAERREZANNESERHEREAZ it - HEA

7 GINEE B BUTESRBHBHIZERN TOHEARETRBEREBERE S (Alien Torts Claim Act) - BUIREH AR
HOBAFMREREREBBR ZHEZHMBSABERAOZEEOTRBEREFRKFR=EEER( "The District
Courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of
the law of natfons or a treaty of the United States.” ) - 28 U.S.C. § 1350. ZBEKF &= AP EEThe Paquete
Habana, 175 U.S. 677 (1900)&Sosa v. Alvarez-Machain, 542 U.S. 692 (2004)#8EIEE NS H 2 B EEIR
& MERBEEBAIEEREBEF BB K (common law claims) & -

BIFOERRASEI8IRIFELR -

19 “The period of a hundred years... is amply sufficient to have enabled what originally may have rested in

=
®

custom or comity, ... to grow, by the general assent of civilized nations, into a settled rule of international
law... International law is part of our law, and must be ascertained and administered by the courts of justice
of appropriate jurisdictions... For this purpose, where there is no treaty and no controlling executive or
legislative act or judicial decisions, resort must be had to the customs and usages of civilized nations.” 175
U.S. 677 (1900).

2 BRENHAVMARABERRALENNWEE - S R—ITTHEZTHRNDT - URFENIAHVEEHBEEET - 4

FRm2REREYE - (BEEBEAREZNER-FRREANZEREZERE)  WREREIHR : (BEREZE

MEIETE) 55688 - Adb ¢ PHIkT/TiRmAR - B223-272 (2009) -

[1939] AC 160. See a/so Murray Hunt, Using Human Rights Law in English Courts 11-13 (1997).

RS - IS (5520 ) X -

z R AEE = (Universal Declaration of Human Rights, UDHR) B & B A E 5194812 510 HRH BB - 1RIBH
GEEEFELFRE  WoEZ2BEEERRBHMEETERINENRN - ERNMSEXSERBENNS  BF
A AEAMRE - Bt - —RBRB DY SERSFAERARL AR AR LIRS - BRI - 1976 FMAKER
ENZA HRARESNEENMERRGEEWE R A BRI - BHEFHEZ R - Steiner, supranotel, at 136-148
(1996).
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EAREAZBREBANAL - 2 MANNIE—HRAESS - £ 1948 EHMAE

BREBB  WA—FRUARZENRS  FZEXWEUAEPPUZHEEMNRE
EESR-® B BESH HRAESSIWAEEERELTZ2BEREER
HNBEREFMES , FECHSEAE R EESERFAERRZEREESI AERA
HE S ; B ARt (International Court of Justice, IC)) ~ &g A B INBMN A #E ARl 3=
MAREERT ~ SNBENART AR B EAEES At R A RS SHEARRENR
TP B2 BERSENERNEAER AEFSHERARSSCATEEE
B ZNEH—RBIFI L BRS BEAREBVONEIIRETT - BIESER - BERIBEUT
e S r'j5EIE‘E7¥<WUJ@%ATEEZE’JWTElllx/iiﬁlﬁi B EER T s A R e R Bt
¥B/£Bnﬁs%LLT&#U?%LX&(WE’JEE - B7£ 1950 - 60 FHFHRBIRAERTE -

WIFRZZERHA -

MARMAESE - BRTMERI  BAHRARSSHRELE_N  H2ES
BRI PoERE—D BE8 1t - AREBUARAMEIRANENS 165 EANE - *° LK
HEEEENER AN ENE 160 BHOE - * Wt RAESSCEEDBER
RZMAL - MAKIFRENAEASR - NUERBZIEREEL ? BEAR - BIESUAR
YEBARER AT FRARESHEBENE - TEEM AR RENEN—HER -
BIRRERE - EEEEBAERRARASNEER  "TESK  EERIONA
L—féﬁﬁﬁaﬂ’]/\%?&lﬂ%%al%% HRARES - LR ARABUAEANE R X8918
BRI SR T LUA R ©

24 Steiner, supranotel, at 136-148 (1996). See a/so LOUIS HENKIN, THE AGE OF RIGHTS 19 (1990); and Hurst
Hannum, The Status of the Universal Declaration of Human Rights in National and International Law, 25 GA.J.
INT'L & CoMP. L. 287, 319 (1996); and Edward D. Re, The Universal Declaration of Human Rights: Effective
Remedies and the Domestic Courts, 33 CAL. W.INT'LL.J. 137, 160-62 (2003).

Steiner, /d at 139-43.

Steiner, /d at 136-27.

Henkin, supra note 23; Hannum, supra note 23; Re, supra note 23.
MERREZERARESRERNPE—LBMAMRAKERN - B HZ RSteiner, idat 153.
HOBE7TEBXREARLA - DRI PEARSANE SEHE - §E  ZADNER e BEHME - 2IxE
HILE - MHOEAFER - 2R
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-48&chapter=4&lang=en
HHOBERBEEN - 27
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3&chapter=4&lang=en

Steiner, supranotel, at 139.
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“The existence of such fundamental rights for all human beings, nationals and aliens alike, and the
existence of a corresponding duty on the part of every State to respect and observe them, are now reflected,
inter alia, in the Charter of the United Nations, the Universal Declaration of Human Rights and
corresponding portions of the International Covenant on Civil and Political Rights” U.S.v.Iran, 19801.CJ. 3,
at71.



BPEENZE - 2REBCAENBERANNAERSHEERZEZ R 1997 FBFMSE 26
%)E—E%Ei%%(General Comment) « # R AKKIREBIAT - 3 2AFTES RATR I
RHEMBERBEZE  AHNZRINEBEARSRSENEE - W2EREHET &S
BEIETER  AER—MIIRKHAK  MAKNEARE itE MARREFNRETE
M REBE A ESE LR E - >

ANEEBREZEER A MAKNMKERAESESMK  SZESHREBL - EEK
Slait % 2 EIE A E B (International Bill of Rights) - i AERIEREARREE 12K
& —BAREEAERE  BIABERFARRENDRE ; IESERIE— ARREN
IR MAKRELEI R B RESGE HMRE - Bt - FERNHRESBERER - 19
REEMANE 2T F2 NRREEER RREAE - ZESEHTEESIE
HETHE'E’WJ%EI’JQI LTt BEMALAREBUAENBIRE AKX - 19AHIGR - &
MEBEUARPARMANENURBEEME S  BEHERM i@ﬂﬁ%%ﬁ:ﬁlﬁ’&%@&iﬁ%}\
i‘“géi’ﬁ%“’ialh&znf% IE— IS IME BT ES -

MEDAEDBERNBEREIESIMANMREZENIGESEBEIRE it
il - MAKPTRENE D EAAS - thEZRREEMES R BRIRE Zith iy - DI I—
IS O RER R IR ROEEISRGR - BTGB BREIBFOABIE | LR REERE I AR
KBt (murder or causing the disappearance of individuals) - ZlE R ERAGE
(prolonged arbitrary detentions) - B E I E M E K I AR (systematic racial
discrimination) Bt Bl & 3R B # (right to leave and return to one’ s country) ~ -f5&
B KRB RE (principle of non-refoulement for refugees) - LX&%]‘IB?%A%E’J%E
3K (gross violations of internationally recognized human rights) - ¥ Efzr%
AEEBUAEN AKNFRIEENNERER Mg —NHBEREABNREER E-S??u
MEEHEH AT - A ZEEEN AN REEANER -

ERZBEHFAMUMNBERARE - WABLARIE ZAE RS X ? 1
AIFR - EEAEEAEANER  BEBRAJUEABERER - BHAMERE

s ARAGTZENAS - 2
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/06b6d70077b4df2c8025655400387939?0pendocument

u NREBUAENBIRAKEA8% - BB  HEEEENBREAKNE26RRELR -

" _Together with the simultaneously prepared and adopted International Covenant on Economic, Social
and Cultural Rights, the Covenant codifies in treaty form the universal human rights enshrined in the
Universal Declaration of Human Rights, the three instruments together often being referred to as the
"International Bill of Human Rights."... The Human Rights Committee has consistently taken the view, as
evidenced by its long-standing practice, that once the people are accorded the protection of the rights
under the Covenant, such protection devolves with territory and continues to belong to them,
notwithstanding change in government of the State party, including dismemberment in more than one State
or State succession or any subsequent action of the State party designed to divest them of the rights
guaranteed by the Covenant.” Para 3 & 4, General Comment No. 26, 12 August 1997.

36 Steiner, supranotel, at 888-89.

37 §702, Restatement (Third) The Foreign Relations Law of the United States. See a/so Steiner, id. at 145-47.
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RAZRAGH BB R ERAMEZ VDRSERNAR  EEBNARE - £FENEEN
BT - Frag " RIABRANA L 3 T HAABREEL ) WAREILAECHERTE
BB T A RIRIE Y BIBEIBSAR - FAEAFTEA - ® EMSCAER - T SRRt - A
RRAZWERERA R P EGR B R E BB A ARB R A AT ERZERA
@A HUBEOSENER  BEERERSNAR - P

Atall Eatem - AR BMAKRENARRE - CEAEBEBERIAZIAL - 3
RPBRAL ARG EB BRI ZNBENERREY S - BREBASE 141 RZES
O EOURABEARIEREANGREABUERER  SEREEIDERAN
FIEM AKETA - HEEMAKRIRUES M AT ANERER - 2HIL—158
BRER - BRISNE  MAKNRKRBERBEERAZIA - HAERBEAREARER
ZHAN - BVRERNIER - BABRIARFERABRERAFLAEZEANRA - R
BEILAERBRERBM AN ZHERTREABMEIEARER - THEER - WA
KNEATIAPRrEE T EBBINARZN] s WARIER MEBEE ZRE -

B mANEEBRSRERNER

HEIE AR EMN B EN R A NNARER RERESH AR - Smaid - 58 - mA
HNEABEERWEREE  HEEYUREBZ—TLHEEBEIREZE(transnational
constitutionalism) B E—REB AR K IFaT - 41

BESHEEP—EREZNEORSERABZINRAL  HPREBHFR
EEOMARAK - BNAR AN NEEZANNAEEAREREBAN  EA
BoRBER  DVERAREE ;| BN —MEREEREZE ; 3)EEANEE -

HYPEONARRANEBRAMIBNER - EBNE F2RMA - $EMFIR
& BOMARRWOFRIEZER - BERAMLE ARG WAZES - SRES -
FREN TN AELRNSRIER BERBAMNRSBAIFE—RBFEEAFNK

3 See e.g. Michelle M. Kundmueller, The Application of Customary International Law in U.S. Courts: Custom,
Convention, or Pseudo-Legislation?, 28 J. LEGIS 359, 371-72 (2002); Hunt, supra note 21, at 28-41.

® BlgEEsF » AFNMURBARMEREEE - 2REXE - A1 (5£20) X - H234-35 -

0 BEFVAUFRE  "HERB IR - BABUETI B FEEEZRA HETR  BERORBMEEES -

DREBRER - REBKRSF - REBKER - BREFRMNE - |

ZRERNE - (BEENEEMNGHEERE  BIABEREREREERBERIR) - (BEXE) 1508 8

57-70 (2007 ) ; Yeh & Chang, supranote 8.

BN AR RKXZEMIEEE (Council of Europe) FZ AR R - HeBRZHES " ABEEXRBBRRELLN,

(Convention for the Protection of Human Rights and Fundamental Freedoms) -

2 RIENEA - BB (5141) X ° See also Holly Dawn Jarmul, The Effect of Decisions of Regional Human Rights

Tribunals on National Courts, 28 N.Y.U.J.INT" LL. & PoL. 311, 328-62 (1995-96); George Slyz, International

Law in National Courts, 28 N. Y. U.J.INT" LL. & POL. 65, at 86-87 (1995-96).
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st Sec. 39 (1): "When interpreting the Bill of Rights, a court, tribunal or forum (a) must promote the values that
underlie an open and democratic society based on human dignity, equality and freedom; (b) must consider
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Section 3, Article 14 prescribes that in the determination of any criminal charge against him, everyone shall
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be entitled to the following minimum guarantees, in full equality: (e) to examine, or have examined, the
witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the
same conditions as witnesses against him.
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