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PRINCIPLES TO GOVERN POSSIBLE PUBLIC STATEMENT

ON LEGI SLATION AFFECT ING RIGHTS OF HO~OS EXUALS

Da U l n H. Oaks

, '. , Int r odul;t i on :

••- .~ i ... -- --._ .-_:
; In tim' it • • y be desi r ab l e f or t he Church t o . ake a publ i c

l s t a t eme~ t ? n pr oposed l eg i s l a t i on a f fec t i ng the r I gh t s of. ." . .
:'~ homos exual s . The conten t of s uch a s t a tement will, depend ,on

- , , .
~' the na ture of t he propos ed l eg i sl at i on a nd whethe r t he

l aw-mak i ng body is Congr ess or a stat e leg is l a t ure .

Thi s memorandum pr opo s es genera l pr incIpl e s t o guid e t hos e

who pr e pare t he t e xt 01 a publ ic st . te~ent if on e is needed .

t. RELIGI OUS LAWVS. SECULAR LAW

At t he out s e t , it is we ll t o reafri r s t he s t a tus o f s exua l

s i ns under r e l i gi ous l a w. Al l s exua l r el a t i ons o u tside t he

, bonds of ma r r iag e ar e s i nf ul. "Tha n sha lt ' no t ••• c ommi t

adult e r y , no r ki ll . no r do anyth i ng l i ke unto i t " ( Df, C 59 : 6).

The prophe t s ha ve c l a s sified a du l t e ry and f o r nicat i on I S

"abomi nabl e above a ll s in s sa ve it be th e shedd i ng" of i nnoce n t

blood o r de ny ing t he Holy Ghost " (Al ma 39: 5) . S i mil a r l y , t he

s c r .lpt ure s r e f er t o boaos exua I r elati ons as " v il e a f f ec ti ons"

(R o.ans 1 : 26 ) and a s an "aboa dna t Len" ( Le v . 18 : 22, 20 :1 3) .
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At the same ti_e . the secu l ar law does no t treat 50.e

sexual s ins with the same gravity . Although ne xt t o murder in

se riousne ss unde r r e l i g i ous law , adu lte ry is hardly ever

pr ose cut ed (and if p rosecuted , c a r r i es only a minor penalty )

under s ecular l aw . Pe r ha ps t hi s i s one r ea son why Sect ion 42

of the Doctr ine and Covenant s pre s c ribes that adulte rers are to

be tr i e d i n the first instanc e by a Ch urch cour t , ~hereas.

pe rs ons who kill , r ob, or steal are t o be i ••edi .tel y delivered

up and de a l t with according to t he l aw of th e l a nd . (D~ C

Q21 : 79 - 80. 84-85) . I n a ny even t, it i s not ewort hy that a si n as

se riou s a s adu ltery i s t r ea t e d d i ff e re nt l y f or purpos e s of

Church court action t ha n othe r s erious s i ns .

Consi st ent with th e d i s t i nctio n s uggested i n Sect ion 42,

whi ch appar entl y t ak es accoun t o f t he ext ent t o wh i c h the

s ecul a r l aw will en f or ce penalt i e s aga ins t wrongf u l act s , thi s

memorandum p roposes Church posit i ons on proposed l e gi slat i on

that a r e t i ed to the r e l a ti ons h i p of the homose~ual behav i o r to

the demonstrable publi c i nt er e s t s o f our secul ar society ,

r a t he r t han t o the ;erlousnes s o f homose xual beh avior a s a sin

under r el i g i ou s l aw.

I t i s al so well t o e.phasize a t t h e out s et that, i n

gene ral , ou r s ec ula r laws i mpos e co_pa ra t i ve ly ( ew pe na l t i es or

di sa dv ant age s f or cond uct that i s a s exua l s i n under r el i g ious

l aw .

-, ..
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Secular laws prov id e c riminal punishments f or s ome s e xua l

si ns , but mos t se xua l sins a re not pun ished by t he c r im ina l

l aw . Th e t ype s of sexual offe nse s tha t ar e punished a s c r i mes

are ge ne r a l l y:

' ( 1) Thos e acco. pani ed by f or ce ( rape and it s l e s s er

variati ons of s e xual fond l ing ) ;

(2 ) Those involvin g a minor v i ctim (so ·ca l l e d statutory

r ape and i ts l e s ser va r i ations ) ;

(3) Thos e i nvolv i ng s exua l relat ions with c lose r e l a ti ve s

(i nce st );

(~) Of f ens e s a ga in s t pub l i c de ce nc y ( pornog r a phy ,

se lf -expos ur e and o t he r l ewd ac t s I n publi c ); and

(5) Com. e rcialized s ex ( pros t i t ut ion or solic itati on) ,

In con t rast . se xua l act ~ be t ween consent i ng adul t s (in c l ud ing

adu l t ery or fo r nicat i on ) , though t hey a r e c r i me s i n s ome s t a t es

(i ncl udin g Utah ) . ar e ra r e ly pros ecut ed as c rime s . S im i l a r l y ,

unnat ura l ac t s. such as sodomy , are no l onger c ri ~ina l acts i n

ma ny s t a tes , un le ss their commiss ion i nvo l ve s one o f t he othe r

f ac t or s ci ted a bove (suc h a s f or c e o r a ~ ino r v i c ti ~). Even i n

stat e s wh e r e sodolllY i s a c ri me , It i s ra r el y e n forced. Other ·



- 4-

sexual s ins not pun i shed as c r i.es inc lude aastu rbat ion (unless

donc "i n pub l ic ) . l ustful t hought s , a nd fi lt hy l angua ge .

Secu lar l aw s i mpose ci v i l di sa bil ities for onl y a few

se xua l sins. Adul t e r y i s gro unds f or divo rce, and in s ome

sta te s (inc l uding Utah) the ag gri e ved s pou se ~ay have an ac tion

f or da mage s a gain s t the s educe r . The adult erou s conduct o f one

par ent i s a conside ra t ion in a contes t between paren ts fo r t he

cus tody of a a i nor c h ild o f t hei r •• rr iage . However, f or ees e

purpos e s the c i vil law t akes no not ic e of s exual ac ts tha t a rc

se ri ou s s ins unde r reli gi ous l aw . For e xamp l e , t he re is no

provisi on f or adul t erer s or f or ni c a t o r s t o su f f er c i vi l

pena lti es such as d isqua li f icatio n f r om empl oyment or hous I ng .

Si.i la r ly . t he civil laws provide few disabili ti es ( or t he

statu s o f homosex uali t y or f or homosexual r e l at i on s no t

constitut i ng a c ri.e. Howeve r. hoaos c xual s are disc ha rged fr oa

t he ai l i t a r y a nd fr oa sens i t Ive gove rnmen t cmploymen t . and t he y

ma y not qua li f y t o en ter the Uni ted St a tes a s i mm I gra nt s .

II. r ue " CONDI T IO N" OF 1l0~OSE XUAL ITY

VS . HOMOS EXUAL PRACTI CES

The word hoaosexu31i ty i s us ed I n t wo senses: (1 ) a s a

cond i tion , and (2) as a prac t ice. Th us, i n h i s pa~ph le t .

Letter to a Friend ( 197 1 . revi s ed ed i tion , 1978) . Pre s iden t

Kimball s umma ri zes as fol lo ws:
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" HOllo s e xua l i t y can be c ured i f the battle is ... ell o rgani zed

and pur s ued v i gor ous l y an d continuously.

[Th i s ob vi ous ly re f e r s to the condi ti on of
s ex ual a t tract ion t o pers ons o f the same se x .)

"UO.ll.o s e ll:ua l i t y , l i ke other s erious sins , can be fo rgiven by

the Church and the Lord if the r epentance is total,

all·inclusive , and con t i nuous. " (Rev . ed ., p . 28 . ).-
[ Th i s obviou s ly refers to the practice of s e xual

•__ r e l a t i o ns be tw e e n persons o f die s aee sex. I

It i s i mpo rtant to distingui sh bet~een these t wo differen t

.eani ngs in attempt ing t o c ommun i c ate o n the s ubjec t of

ho. a sexualit y . Cond e. nat i ons d i rec ted at t he pr acti ce of

ho.asex uality are condeMna ti on s of se xua l ~ ....h i eh a r e

sinful . Thus , the Fi r s t Pr e s Ldency ss lett e r s condemning

homos e xua l it y are , by the ir e xpl i c it ter ms , d i r ec t ed at th e

pract ices of homosexua l i ty.

I n contrast , condeanati ons di rec ted at th e condi t ion o f

ho. osexuality are conde. nati ons o f pers ons who are s i nner s in

thought ( like a man wh o 10015 upon a woman t o lus t a f t er he r) ,

but not nec es sa r il y sinners i n deed. Evil t hought s are of

c our se a lso sinful, but for mos t purposes we do no t c ons i der

the ev i l th i nker t o be guilty o f as gra ve a s i n a s the evi l

do e r.
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Si ~ i larl y . i n c onside ri ng our pos ition on l eg i sl at i on

affecting " homos e xu a l s" .... e nee d t o be cl e ar on whether th e

propos ed laws would a f f ec t on l y pe r sons wi th pe rv e r t ed !£!!. or

whe t her t he pr opos ed l egi s l a t i on and OU f pos i ti on on i t coul d

be unde r s t ood a lso t o a ffec t pe r s ons guilty of no mo r e th an

perve rted t houghts or t ende nc i es. *

The Roaa n Ca t hol i c Ar chdi oc e se of New York ha s s t r ess ed t he

dis t i nct ion be t we en ac t s and t e ndenc i es very e ff ecti ve ly i n i t s

h igh l y publ i ci ~ e d r ecent opposi ti on to New Yo r k Cit y

l egi s l a t i on f or bidd ing d i sc r i minat i on agai nst homosex ua ls by

a ny agenc i e s doi ng busi nes s wi t h th e ci ty . (Th i s l egi sl a ti on

woul d a f f ec t t he Cat holi c Chu rch 's soc ia l we lfa r e age ncies . ) A

s poke s man ( o r th e Archdi oc ese has empha si z e d t hat th e Cath ol ic

Church doe s not c ondemn " c ha s t e hc mos e xu a I incli nat ion , " b ut

" wou l d n o t be ab le t o a c c e pt t h e p r oec t Ion o f acti ve hoeose xua I

behavi or as accep tab le . " The Archbishop sai d he ...o uld s uppor t

l e g i s l a ti o n agai ns t df sc r Le i n a t i c n " a s l o ng as i t i s c l e a r t ha t

• El d e r Boy d L Pa c ker r ecog n i zed the i llport a n t di st i nc ti on
bet ...een a c ts a nd ten de nc i e s a n d st r e s s ed th e t e mpo rary na t u re
o f the t e nde nc y ( "condi t i on " ) o f homos e xua li t y i n hi s Mar ch 5 ,
1978 , BYU F i r e s id e , ...h i ch i s publ i s h ed in pamphle t form unde r
t he t it l e " To the One " :

" To in trod uce I the s ubjec t 1 I must u s e a ...ord .
u s e i t on e ti me o n ly . Pl e a s e no t ic e tha t I use it
a d j e ct iv e , not a s a noun ; I r e peat , I accept t ha t
a n a d j ective t o d e s cr i b e a t emporary cond i t ion. I

it a s a nou n nam ing a perma nen t one . " (p o 2 )

I ... i 11
a s an
word as
r e j e c t
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this does no t i ncl ude condon i ng hODos exua ! ac tivi ty or t he

t e a c hi ng o f ho.osexua l i ty . " (Dunlap , " Archdiocese Seeks Sew

York Ac c ord ," New York Ti me s. J une 18, 1984 ) . Wh il e lO C lIIay

choo se t o pursue a differen t po licy, we ca n lear n fr om the

sk illful way t he Catholic spok esmen have commun icated this

crit i ca l di stinction be t ween tendency on the one hand and

pract ice o r advoc acy on the ot he r .

'. -~

; III. " GAY" RIGHTS PROPOSALS , -

Sk ill f ul l y approp r iati ng t he rhetoric and t act i c s o f c ivi l

r ights a ctiv ist s . hom os exua l s pr es en t t hemse lv e s a s a n

oppres sed mi no r ity who should be pro tec t ed by

anti -di s c ri minati o n l a ws. A~o n g th e i r l egi s l a tive objec tives

arc (1 ) to r emove c r i mi na l pena lties agai nst sodomy o r othe r

homosexual ac t s, ( 2) t o fo rb id disc rimination agains t

homos e xual s i n cred it . edu cat i on. employmen t . public

a cc ommodati ons a nd housing , and ( 3 ) to permi t homosexual

e a r r Iu ge s •

Thes e th re e c a t egor i es c or res pond to th r ee levels o f

int ens i t y in th e l aw ' s tr eatme nt of pe rsons i n (I, pa rti CUl a r

c l a s s :

(I) Penalty: Laws imposing pena l ties on part icular

conduct that i dent i fi e s pe rsons as me~bers of a pa r ti cula r

c lass ( c .g . • crimina l penal t i es fo r homo s c xua I re l a t i ons ).
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( 2) Pr ot ec t i on : Laws pena l i:i ng pe r s ons f o r pr i va te

ac t ions aga inst o t he r per s ons who a r e memb~ rs of a

pa r ti cu lar c l a ss ( e . g . , l aw s f or bi dd i ng d isc ri mi na t ion

aga i ns t homo se xua l s ) .

(3) Be ne f i t: Laws con f e r r i ng bene f i t s on t he members of a

part i cu l ar c l ass ( e .g • • a la w e xpa nding the c a tego r y of

per. i s s i bl e .a r ri age pa r t ne rs t o inc l ude coupl es o f t he

s ame sex ).

Unde r the f i r st c a t ego r y the membe r s of t he class ar e t he

vict i ms of publ ic penalt ie s . Under th e s econd categor y t hey

a re pr otec t ed f r om d i sc r i ~ i nati on by othe r c i ti zens . Unde r the

t hi rd ca tego ry members of t he c lass seek publ ic adva ntage or

approv a l t o bene fi t the i r c lass . Those t hr ee catego r i es of

objec ti ves will be disc uss ed i n that order .

A. Cr i~ina l Pe na l ti e s . ( ~ot e t hat th i s subjec t conce r ns
only homos exua l pr ac t lc e~. )

Cri mi nal penal t i e s on per sons wi t h th e cond i t ion of

ho. os exual ity a r e a t h i ng o f t he past . The homosexual a s a

v i c t i m of publ ic "pe rsec ut ion " by un i que c r Le i na I penalt i es

i s a phony i ss ue .
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The is sue i s the ext ent t o which he. as exual pract i c e s

shoul d be p un is he d a s c rimes. It is o f c ou rs e ass ume d tha t

s exual r elat i on s t ha t a re c rim i na l be twe en man and

woman - -because o f the e le ment o f for ce , minor v i ct i m,

fa.i l y r el a ti on, publ ic dec ency , or c ommerc i a lizat ion - ­

should al s o be e ri . i na l when involv i ng pe rson s o f t he s ame

se x . The l aw s gene r al ly pr ov i de t h i s .

The ques ti on unde r th i s head i ng i s whet he r homos e xual

relati ons or c ondu c t need t o be mo r e cr i mi na l (t hat i s,

ca r ry a heavie r pena l t y or cons t i t ute a c r i me i n mo re

e i r eu. s t ances) t han se xual r e l a t i ons or conduc t bet ween a

. an and a wo.an? For ex ample , should a pr iva te ac t of

s odoey bet ween pe-rs ons o f t he same s e x be a c rime whe n a

s i mi l a r a ct be t we en pe r s on s of a di f f e rent s e x is not a

cr ime or i s no t pr os ecu t ed as n crim e? An ti -sodomy

s ta t ut e s ha ve bee n r epea led i n ~a ny s ta tes . and i n othe r s

t he i r en f or cement i s a dead l et t e r becaus e t he detec t ion of

suc h c ri.es almos t i nevi t ab l y involve s a vio la tion o f s o.e

cons t i t utiona l r i ght o f p ri vacy .

The mo s t import"nt conce r ns of t he c r Lmi na I l aw, as

cu r rent ly adm inis te re d i n t he Uni ted Sta t es . are ach i ev ed

if t he c r i ai na l la ws a re applied t o all t ype s of sexua l

con duc t on the sa.e basis , wi t hout speci a l c ri . in31

pen al ties f or homosexua l r e l a t i ons o r conduc t . In



-10-

addition , the enforcemen t o f special cri minal penalties

ag ai nst homose xua l s makes thea a a r ty rs and wi ns them publi c

sympat hy and soae powerful li beral s upport t hey c an us e t o

their adva nta ge on more i mportant iss ues . s uch a s those

discus s ed bel ow .

Ther e are strong argu~ent s that concern ed legislators

can employ in favor of s pec i a l criminal penalties on

homosexual conduc t . 1 have s umma r i zed th em in my lecture .

"The Popu l a r Myth of the vt c t LeLe s s Cr i me " ( 8YU Press,

1974) . r eprint ed in The Law Alumni J ou r nal , The Universit y

of Ch icago Law School , Summe r . 1975 . pp . 3- 14.

De spite the e xis tence o f t he se argument s , 1 be li e ve

there is little t o be ga ined by hav ing t he Church enter

publ i c debat e a nd take a publi c pos i t ion on an e xpa ns ion o r

r e t ent i on of the c rim ina l l aw t o cover illi c it homosexual

r e l a t i ons to a grea ter ext ent than illi cit het erose xua l

relati on s . The law alre ady cove r s the most gr ievous type s

of behav i or that are enf or c ea bl e , ;0 ao y add it iona l

c ri mi nal pe nalti es are likel y t o be ma rg ina l as a pr acti cal

ma t t er . For t h i s reason , J s ugges t t hat t he Church tak e no

publ i c posi t ion on t hi s s ubjec t . r e s er vi ng i t s i nflu enc e

f or lIlore i mport an t ma t te rs.

B. An t i -d isc rimi na tion . (Note t hat for purposes of the
a nt i- d i scri minat I on l aws , the te rm " homos exual " can
denote pe rs ons who en ga ge in homos exual pr actices or
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pe rs on s who me r e l y id en ti f y the~ selve s with th e
cond ition o f homose xual it y .)

Thi s is an i s s ue of ma jo r cur r ent impo r tanc e .

At te. pting t o r i de In on the moment um o f c i v i l r i gh t s and

ant i -di s cr i . i nati on e ffor t s . gay r i ghts gr oup s are

pr ODot i ng laws t hat wou l d prec l ude any consi dera t i on o f

" s e xu a l o r ien t i a tio n o r a f f ec t iona l p r e f e re nc e " i n

dec i s i ons on employme nt a nd a va ri e t y of o the r . a t te r s .

Thus . t he Democ r at i c Par t y pl a tf orm i n t he c ur r ent

presi dent i a l e lecti on " p r o mi s e s f e de ra l l e g i slat i o n ba rr ing

j ob d i scr i mi nat i on agai ns t homosexuals , a ss urin g t hen the

ri ght t o enter the Armed Fo r c e s , a nd p re ven ti ng t h e

e xcl us i o n of imm igrants be c au se o f their ho mos e xua li t y ."

( Re i d . "The ueecc ra t s Writ e a Pla t f orm t hat Resembl e s

' Pa r a d i s e Los t . '" The Wa sh i ngt on Pos t Na t i ona l h'e ek. l y

Ed it i on , J ul y 30 . 1984, p. 11 . ) Pi t ted a gains t th es e

e ff or t s a r e long -s ta nding prac t ic e s ba r r ing homos e xua l s

fr om ce rt a in k.inds of employmen t , plus publ i c r ev ul s i on

a ga ins t ho. osex ua li t y .

Typ i ca l l y, t he propo nents and oppon en ts o f

an ti · d i s c r i . i na t i on l e g i s l a t i on a f fec ti ng homos e xua l s do

not j oi n i s s ue .

The ga y ri gh t s groups p res ent t hemse lv e s a s vi ctims of

i nt ol era nce ag a i nst t he cond i t i on o f homos ex ua l it y and of
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br oa d -ba sed di sc r imi na tio n aga ins t pe r son s wit h t ha t

cond it ion . Howe ver , t her e is li t t l e ev i dence of such

intole r a nce o r such br oad -bas ed d iscri mina tion. Al though

homosexua ls s eek legi slati on that woul d guaran t ee

non -d i s c ri mina t i on agai ns t pers ons with t heir c ond i tion ,

· wha t t hey r ea l l y seem to cr av e is pu bl ic appro va l of t he ir

pra c tices . They want th e r i gh t to prose lyte t heir

life sty l e an d t o pr act i ce it i n public wi t hout penal t y or

pub li c dis appr ova l .

Opponents of ant i - d i sc r i mi nat i on la ws for homose xuals

focus thei r opposi ti on on t he pr acti ce s of homosex ua l s.

They may sympat hi ze wi t h t he abstract plight of a

homos ex ua l ..·ho cannot ge t a job , but they will no t approve

o f a l aw t ha t will permit homos e xual s to be employed as

te ache r s or co unse lors of youth, bec au s e t hey do not want

to increase young people 's expos ure t o t he risk of

homos exual pract ic es .

Oppon ents a nd proponents j~in Issue on one quest i on :

ga y r ight s advoc at e s want publi~ approv a l o f t he i r

l i fe st yle (i nclu di ng public d isplay of t he i r "c ondit i on" )

a nd t he i r ad ve rsaries oppose this .

If th e legislat i ve i ss ue is po s ed i n ter ms of wh et he r

a person wi th the homosex ua l condi tio n should be all owed t o
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ha ve a job , the f oc us wil l be on an aggri eved pe rson who wants

a j ob desp i t e d isc r imination , and the proposed

ant i ·discr ia i na tlon l aw wi ll pr obabl y win pub l ic approva l .

The publ i c wil l see th e deba te as a que s t ion of t oleranc e of

per s on s wh o are d if fer e nt , like o the r aino ri ties . Perceivi ng

th e is sue in t hos e te r a s . t he public wi l l yote f or t olerance,

a nd those who oppose may well be seen a s unae rc i f ul

p er secutors o f the unfo rtuna t e.

Howeve r , if the l e g i s l a t i ve issue i s p o s e d i n t e r ms of

whet he r the pub li c ha s a rig ht t o exc l ude f r om ce r t ai n k i nds

o f employmt'n t pe r s on s who e ngag e in (and wi l l t e ach I p r a c t i ces

t h e ma j o ri ty wi s h t o c xc Lud e fo r t h e good of soc I e t y ( s uc h a s

abnormal sexual prac tices tha t pr es ent de mons t rable t hr eat s t o

youth, publi c healt h , a nd procrea t ion). t he gay r i ght s

pr op osal wi ll l os e . The public wi ll s ee the de bat e as a

qu est i on of whet he r homosexual i ty i s t o be approved and

pr omoted . Pe r ce i vi ng t he issue i n t hose teras . the pub lic

wi l l r e j ect such approval and t he proposed means of pr omoti on .

Proper l y so . Parents who prefer and a soc i e t y wh i c h prefe rs

ma le · fe.a l e ma r r iages and pr oc r ea t i on should be ab le to i ns i st on

t eac her s and youth l eade r s who wil l t each and de~onstra te ( or a t

l east no t contrad ict) t hos e values.

For th e r easons SUP-Rested above, a r guments f or j ob

di s c r i mina tion agai nst homos exual s ar e s t ronges t In t hos e

typ es of e ~p l o y m e n t and act i vi tie s t ha t pr ov i d e t e ach ing ,
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assoc i a t i on and ro l e model s f or young people. This woul d

i nc lud e schoo l te achers (espec ially at the elementary and

s econda ry leve l s ), and youth l eaders and counselors (s uch

as scout mas t ers , coaches, etc .) .

Ar gument s aga i nst job discriminat ion t hat woul d ba r

homosex ua l s are st ron gest ~h en t hey foc us on jobs ~h i ch

po se no th reat to youth or t he va l ue s desc rib ed above.

Such jobs , wh i ch woul d s eem t o be done the same way by a

homos exual as by anoth e r pe r s on , would includ e factor y and

other l abor i ng jobs in vol v ing an ad ult wor k f or ce . Those

s eek ing l aws prot ec ting homose xuals from discrimination are

l ikely to us e t he examples of th es e ki nds o f jobs as a

ba s i s f or the enact ment of a l aw protecting homose xuals

agai nst discri mina tion in all kinds of jobs .

Since public policy mus t obviously f avor perpetuation

of the na t ion and its pe ople, l aw s should per mi t employers

t o exc l ude f r om key positions of influence t hos o wh o would

p r os e l yt e and promot e the hom ' sexua I lifestyle. The public

i s l ikely t o appro ve such action b y employers li ke school

di s t r i c t s if th e a rgument is presented as an exception t o a

job-discri minat ion l aw, ra ther th an as a proposal t o ban

homos exua l s from all employmen t (s uch as by outright

oppositio n to a nti -d iscrimination l eg i s l a ti on ex te nd ing

some protection t o homose xuals) .
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It s ho uld b e no te d th at t he ar gumen ts that wou l d

pe r mi t jo b dis~rimi na tion against homosexu als in certain

types of employmen t ha ve no applica tion t o pe rmi t

d iscri mi nat i on in c r edit . educa tion ( admi s s i ons ) , pub lic

acc ommoda ti ons , and hou s in g. If t he r e i s a basi s to

approve discri mina tion in the s e a re a s aga i ns t persons wi t h

t he homosexual c ond i t i on. it has yet to be sugg ested .

Ef f or ts t o protect homosexu als from va r i ous t ypes of

discrimina tion are succeed ing in some measure. The best

st rategy to oppose further ant i -discrimination le gi s l a t i on

protec tin g homos exua l s i s to propose wel l - r eas oned

e xc ep t ions ra ther t ha n to oppose such l eg i s l a t i o n ac ross

th e boa rd. Total opp osi tion ( that is , opposition t o all

non - d i s c ri mi na t i on leg isla tion benefiting homo s exua Ls I

woul d l ook l ik e II reli gious ef f or t to use secula r law t o

penalize one k i nd o f s inne r wi t hout compar ab le e f f or t s to

pe na l iz e persons gu il t y of other grievous se xual s in s

(adul t e r y . f or ex ampl e ) .

In contras t, if t he opposition t o grant ing job

di scrimination protection to ho mos exuals i s l im ited t o jobs

tha t expose homo sexuals to young people or present

homos exua l s as wo r t hy r ol e models , this opposi t io n could be

exp l ained in term s of sec ul ar publi c po l i cies r a t he r than
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r e l ig i ou s categories of sin. Such opposition would command

wi de sp r ead support not lim ited t o particu la r religious

pl,il os ophi es.

An an t i-job-di scriminatio n law protecting homosexuals

' coul d mak e an exception for ce rtain ca tegories of persons

f o r cer tai n j obs , s uch as the t eaching and counsel i ng jobs

mentioned ear l i e r . * The Civi l Righ ts Law curren tl y has a

compa r ab l e except i on, wh i ch permits re ligious

disc riminat ion in certain types of religious employment.

Fo r t he reasons discussed abo ve , 1 recommend that if

an an ti- jab-discrimination l aw i s proposed to protec t

homosexuals, t he Church should oppose the Jaw if it d id no t

cont ai n a youth·pro tection exception of the t ype described

above . Such opposition should be explained , with careful

em pha s i s on the bad effec ts of homosexu al pr ac t i ce s (no t

homos exua l s ) and t he need--for t he good of socie ty·- to

pr ot ec t yout h f rom homosexual prose lyting and role mode ls

among thei r teachers an... counselors. The sta temen t sho uLd

f ocu s on conc e r ns over h( mos e xua l advocacy rather than

* It woul d also be desirable t o perm i t employers t o exc lude
homosexuals from influential positions in media , li tera t ur e ,
and enter tainmen t , since t hos e jobs in fluence the tone a nd
i dea l s of a soc iety. Howe ve r , homosextlals hav e such f ooth ol ds
and influence in these areas tha t s uch a la w would be d ifficul t
t o enac t and almost impossihle to enforce.
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homose xual sed uct io n , s ince t his argument wi l l be more

persuasi ve to the public and less subject to counter·

a r gument s in wh i ch the gay righ ts advoca t e s present

t hem s el ves as t he vi c t ims of a smea r.

If the p ropos ed la w contained a sui tab le e xcep tion ,

t he Church could remain silent on t he pr oposal; i t would

· not need t o s upport the l aw · · i t could jus t refrain from

oppos ing i t .

C. Family Laws . ( Not e tha t this subject assumes
homosexual pract ices.)

The maj or ob jecti ve of the gay rights homose xual

mo vement is to wiitlcgitilllacy and public approval for the

hom os e xua l " s ex ua l pr e f e r e nce" or "li festyle . " Not h i ng

woul d accomplish t hat objective as effec tively as l e ga l

re cogn it i on of homosexua l marriages. This could be

accomp lished by constit utional amendment (many be li eve the

pr opos ed Equal Rights Amendment would ha ve done t his) ,

l egi sl a t i ve action (non", has been t ak e~ thus Ea r ) , or court

decision ( thus far , all courts that have been urged to

approve homose xual marriag es have refused t o do s o) . The

l i ber a l Uni tarian Uni versalis t Assoc iation recently became

t he first major Pr o t e st a nt denomination to approve

homosexual ma r r i age s . (Deseret News , June 29 , 1984 . )



- 18-

Rec ogniti on of ho. os exual .a r r iages woul d en t i t l e

homosexua l couples t o such dive r se pr iv i leges a s c h i l d

adoption , t ax bene fi ts , ri ght to cour t- enf or c ed support ,

al imony and property divis i on upon divorce , socia l security

benefit s , propert y ri ght s s uc h as i nt estate inher itance or

"s pous e ' s indefeasible sha r e , c i t i %ensh i p privil eges , ri ght

to su e f o r wr ongf ul death , acce ss to ho us in g t ha t is

re s t r i c t ed t o marri ed couples or unatta ched singles , and

pens i on and group in s ura nce benefits , to na me on ly a few.

In my op i ni on , t he in t eres ts at s ta ke i n t he proposed

l ega l i %a t i on of so- ca ll ed homosexua l ma r r ia ges a r e

suffi cien t to justify a formal Church position a nd

sign ifi c ant effort s i n oppos ition . Such a posi t io n could

. ake t he f oll owing points , wh i ch are s t a ted her e in s ecu lar

te rms appropriate fo r pub l ic deba t e on proposed

l egi s lation:- (This l is t i s on ly i llust rativ e , an d sho uld

be supplemented In t he con t ext of t he particu lar propo sa l

bei ng oppos ed. )

(1) We speak in de fe nse of tte fa mily , wh i ch is the

bulwa rk o f s ociety .

- We t hc r e f' o s-e do no t ..en t ion that, in r e li gi ou s t er ms , homo­
sexua l "ea r r La ge s" woul d be a dev i lish pe rversi on o f t he
p roc r ea t i ve pur po se s o f God and the ea rth life lie has gran ted
Hi s ch i ld ren . 1I0. osex ual r elati ons a r e wholl y de vi ant t o t he
pr ocre ativ e pur pose o f s exua l r ela t i ons. ucec s e xue r .a r r iages
are who ll y de v ia n t to t he patri ar chal f amil y .
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(2) The le gal r i gh t s c onf erred on ma r riag e pa r t ne r s

are grant ed in conside ra t i on o f th e procreativ e

purpos e and e ffec t s o f a ~a r r iage be t ween a man a nd a

woman . (Even ~arriage s between men and women wh o a re

past th e chi ld-bearing yea rs serve th is procreatI ve

purpose, s i nce t hey a r e r ol e mode ls f or yo unge r ,

ch i l d- bea r i ng c oup l es . )

(3) Cohabi ta t ions betwee n person s o f t he same s ex do

not mee t the ti . e-honor ed de f i ni t ion and purpo se s o f

"ma r r i age " a nd there f or e shou ld not qua li fy for t h e

legal r i ght s and pr iv il ege s gr a nted to ma r riag e .

(4 ) One gene ra t ion o f homos exua l "ma rr ia ge s" woul d

depopu l at e a nat i on, and , if s uff i c ient ly wi de s pr e ad,

wou l d exti ngu i s h i t s peop le . Ou r ma r r i ag e l aws shou ld

not abe t nationa l s u ici de.

IV. TWO CLOSI NG OBSERVATIO NS .

1 . The r e i s an irony i nher ent In t he Chur ch' s t akin g a publ i c

positi on oppos ing homos exua l mar r i age s . Thi s s ho u l d be

men t ioned he r e since it i s su re t o be not ed by ot he rs. The

l eadi ng United Sta t es Supreme Cour t a utho r i t y f or t he

propos i t ion t hat ma r r iage means a r e l ati ons h i p be t ween a man

and a woma n i s Reynol ds v . Un it ed St a tes , 98 U. S. 145 (1 878) .
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In that ~a se . in wh l ~h t he Un i ted St at e s Supreme Cour t

sus t a ined the val idit y o f t he ant i -pol ygamy l aws , t he Cour t

defi ned ma r r i ag e as a l e gal union be t we en one man and one

woman . The cour t 's s tress In tha t ca se wa s on on e . The mode rn

relevance of the Reynolds op in i on i s in i ts r e f e r e n~ e t o

ma r ri age a s bei ng bet ween a J:Ian and a woman . Th e i r ony woul d

ari s e if the Chu r~h use d a s an a r gumen t f or the i ll egality of

homose xual . a r r i ages t he pr eceden t f ormer l y us ed aga ins t t he

Chu r~h t o est a bli sh the illegalit y o f po lyga.ous marr iages .

2. Th i s who l e s ubj ect of hOJ:lose xua l r igh ts i n r el a t i on t o t he

f a mil y i s mo r e c ompli ca t ed t han fir s t app ear s . For ex amp l e, a

di ffi cu lt cas e l fk e l y t o ari s e i s whe the r the la w's t r a d itional

f a vor i tism fo r pa rent al ri ght s woul d all ow a na tu ra l pa r ent who

i s ho~o sexual t o ra ise hi s or he r chi ld in a homosexu a l

env i r on. ent . advoca t ing a homosexua l l i f e s t yl e ? Or , i n t he

a lternati ve . woul d the la w's t r ad i t i ona l hostility t o

homos exual it y p re vai l ov e r pa renta l r i ght s and r equ i r e t he

c hi l d ' s custody t o be gi ven to a non- pa r ent ? The i ssue i s

ment i oned her e s i nc e it woul d be use d by t he opposi t i on t o

su gge s t t ha t i n cppu s l ng homos exua l ma r r i ages t he Church wa s

al s o oppos i ng pa r e nt a l ri ght s .
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V. SUJolMAR 'f

In summa ry . a nd f o r th e rca s o ns d i s c us s ed abo ve , I

rec ommend that the Church :

· ( 1 ) Tai l or its cO$.un ica t ions on th i s s ub ject t o ta ke

accoun t o f t he for. al di fferenc e bet ween t he condi tio n

o r t endenc y of so ·ca l led homose xual pe r s ons on t he one

hand and homosexual pr ac t ices on t he o t her . (Pages 4- 7)

(2) Take no pos i ti on on l aw s chang i ng the e xt ent t o wh i ch

the r e ar c gr eat er c riminal penal ties f o r homosexual

beha vio r t ha n f o r il l i c i t he t eros e xual beha vi or.-.
( Pa ge s 8 - 10)

cn Opp o s e j ob d i s c ri minat i on laws p r ot e cting h omo s exuals.

unl e s s s uc h l aws con tain e xce p t ions per~ i t ti n g

employers t o excl ude homosexua l s from emp loyment t hat

i nvol ve s t eachi ng o f or o t he r int i .ate as s ociat i on

with young peopj e , ( Page s 10-17)

(4) Tak e no positi on on l aws ba rri ng ot he r t ype s o f

dis~ ri. ina t ion ag ainst homos exual s, un l e s s there is a

secu lar ba si s ( per s ua s i ve pu bl i c po l icy ) t o jus tify

such d isc r im i na t ion . ( Page IS )

( 5 ) Vigor o us ly oppo se t he l ega l i za t i o n o f homose xua l

marr i a r, e s. (Pa ge s 17 -1 9)


