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The phenomenon of “libel tourism” has become a problem in recent years.
Although American law generally provides robust protection for journalists and
authors against defamation suits, laws in other nations—notably the United
Kingdom—are not so protective. Americans and foreigners alike have been using this
disparity in speech protections to their advantage—suing American authors for
defamation in plaintiff-friendly foreign jurisdictions, often based on relatively
minimal distribution of the written work in the forum country. These plaintiffs
secure large judgments, often by default, which may serve to chill the speech of
some American authors.

This Note explores the roots of libel tourism, and describes and critiques the
various legislative solutions to the problem that have been proposed and
enacted on both the state and national level. Although these solutions may help
to minimize the chilling effect of libel tourism on American authors, many of
them pose significant legal and policy concerns. The various solutions essen-
tially offer American authors three possible remedies: (1) explicit codification of
the principle that foreign defamation judgments that run contrary to the First
Amendment need not be enforced by U.S. courts, (2) the ability to seek a
declaratory judgment of unenforceability before the foreign judgment holder
even seeks enforcement, and (3) the ability to sue the foreign defamation judg-
ment holder for damages.

This Note concludes that solutions (1) and (2) are desirable, but should be
slightly amended to account for concerns of private international law. This Note
further concludes that solution (3) should be taken off the table because it
would do too much damage to notions of comity and respect for the authority of
sovereign nations to make their own policy choices. Finally, this Note suggests
various manners in which courts or legislatures could solve the most pressing
legal problem concerning solution (2)—creating personal jurisdiction over the
holders of foreign defamation judgments for purposes of the declaratory action.

TABLE OF CONTENTS

INTRODUCTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 190

I. THE PROBLEM: LIBEL TOURISM EXPLAINED . . . . . . . . . . . . . . . . . . 193

* Law Clerk to the Honorable Amul R. Thapar, United States District Court for the Eastern District
of Kentucky; Georgetown Law, J.D. 2010; Vanderbilt University, B.A. 2007. © 2010, Daniel C. Taylor.
I wish to thank Professors Michael Nussbaum and Paul Rothstein for guiding me in the development of
this Note. I also wish to thank my parents, Doug and Sally Taylor, for their constant support and
encouragement.

189



A. INTERNATIONAL CONTENT DISTRIBUTION AND JURISDICTION . . . . . 193

B. DISPARATE PROTECTION OF FREE SPEECH . . . . . . . . . . . . . . . . . 196

C. CHOICE OF LAW . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 197

D. THE CHILLING EFFECT OF FOREIGN DEFAMATION JUDGMENTS . . . . 198

1. U.S. Courts May Refuse To Enforce Foreign Defamation
Judgments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 198

2. Foreign Defamation Judgments Have Other Collateral
Consequences that May Impinge on Free Speech . . . . . . 200

II. THE PROPOSED SOLUTIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 203

A. STATE LEGISLATION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 203

B. FEDERAL LEGISLATION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 205

III. ANALYZING THE PROPOSED SOLUTIONS . . . . . . . . . . . . . . . . . . . . . . 208

A. EXPLICIT CODIFICATION OF UNENFORCEABILITY . . . . . . . . . . . . . 208

B. PRE-ENFORCEMENT DECLARATORY JUDGMENT OF

UNENFORCEABILITY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 211

1. Jurisdiction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 211

2. Policy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 217

C. SUIT FOR DAMAGES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 218

1. Policy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 219

IV. A NEW WAY FORWARD . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 221

A. THROUGH THE COURT: RECONCEPTUALIZING PERSONAL

JURISDICTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 222

B. THROUGH THE LEGISLATURE: IMPROVED LIBEL TOURISM

LEGISLATION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 223

C. THROUGH THE EXECUTIVE: NEGOTIATING A TREATY . . . . . . . . . . 225

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 226

INTRODUCTION

In her book Funding Evil, Rachel Ehrenfeld attempts to expose the financiers
of extremist Islamic terrorism. Among others, Ehrenfeld identifies billionaire
Sheikh Khalid bin Mahfouz, former chairman of the National Commercial Bank
of Saudi Arabia. Ehrenfeld alleges that Bin Mahfouz funneled millions of
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dollars to terrorist organizations through phony charities and that he directly
supported attacks such as the 1998 bombings of the U.S. embassies in Kenya
and Tanzania.1 Enraged at the allegations and flush with resources, Bin Mahfouz
fought back. Because a defamation suit against Ehrenfeld in the United States
would probably not succeed due to the robust protection afforded authors by the
First Amendment, Bin Mahfouz sued Ehrenfeld in the United Kingdom, where
speech protections for authors and journalists are significantly weaker.2 Even
though distribution of Funding Evil in the United Kingdom was relatively
minimal (only twenty-three copies of the book were sold, and the first chapter
was separately available on ABCnews.com),3 the High Court of Justice in
London entered a default judgment against Ehrenfeld.4 The English court
enjoined Ehrenfeld and her publisher from distributing the book in the United
Kingdom and ordered Ehrenfeld to pay Bin Mahfouz £10,000 in damages plus
the costs of the proceedings.5 The English court also issued a formal declaration
that Ehrenfeld’s claims that Bin Mahfouz supported terrorism were false.6

Rachel Ehrenfeld is a victim of “libel tourism.” As the Internet enables
worldwide dissemination of written content, individuals are suing U.S. authors
and journalists in other countries where weaker speech protections make defama-
tion actions more likely to succeed. Until recently, the victims of libel tourism
have had little recourse in U.S. courts. After Bin Mahfouz prevailed in his
British suit, Ehrenfeld went to federal district court in New York seeking a
declaratory judgment that the statements in Funding Evil did not constitute
defamation under the laws of the United States or New York and that the British
order was unenforceable in the United States.7 However, the district court
dismissed the suit for lack of personal jurisdiction over Bin Mahfouz.8 Because
a federal court sitting in diversity can only exercise jurisdiction in conformity

1. RACHEL EHRENFELD, FUNDING EVIL: HOW TERRORISM IS FINANCED—AND HOW TO STOP IT 22, 39
(expanded ed. 2005).

2. See Peter King, ‘Libel Tourism’: The Fix We Need, N.Y. POST, Oct. 6, 2008, at 29.
3. See Bin Mahfouz v. Ehrenfeld, [2005] EWHC (QB) 1156, [22] (Eng.).
4. Id. at [73]–[75]. Ehrenfeld initially retained the law firm Morgan, Lewis & Bockius to represent

her in the U.K. case, but she ultimately elected not to defend against Bin Mahfouz’s libel allegations.
Id. at [20]. Although Ehrenfeld claimed that the main reason for her failure to defend against the suit
was her lack of financial resources, the U.K. court expressed skepticism at this explanation, noting that
Ehrenfeld had herself launched “time consuming and expensive litigation in the United States” in
connection with the Bin Mahfouz suit. Id. at [68].

5. Id. at [74].
6. Id. at [75]. In a lengthy opinion, Justice Eady specifically recounted each of the factual allegations

made against Bin Mahfouz in Funding Evil and described the affirmative evidence offered by Bin
Mahfouz to prove the falsity of each allegation. See id. at [43]–[67]. Justifying the declaration of falsity,
Justice Eady stated that Bin Mahfouz was “not depending upon the presumption of falsity which
operates under English libel law.” Id. at [29]. Rather, Bin Mahfouz affirmatively “provided evidence to
the court which denies roundly the allegations made about [him].” Id. Therefore, the declaration of
falsity was “not a purely formal process and . . . not an empty gesture.” Id. at [72].

7. Ehrenfeld v. Bin Mahfouz, No. 04 Civ. 9641(RCC), 2006 WL 1096816, at *2 (S.D.N.Y. Apr. 26,
2006).

8. Id. at *6.
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with the forum state’s long-arm statute, the Second Circuit on appeal certified
the personal jurisdiction question to the Court of Appeals of New York.9 The
New York court interpreted the state’s long-arm statute and con-
cluded that it would not support the exercise of personal jurisdiction over Bin
Mahfouz.10 The Second Circuit then affirmed the lower court’s dismissal.11 As a
result, Ehrenfeld was unable to obtain declaratory relief stating that Bin Mah-
fouz’s defamation judgment was unenforceable against her in the United States.12

Rachel Ehrenfeld’s saga is a salient, recent example of the libel tourism
phenomenon. Although England has been called the “libel capital of the West-
ern world,”13 libel tourists are also suing U.S. authors and journalists in other
plaintiff-friendly countries, including Singapore, New Zealand, Kyrgyzstan,14

and Australia.15 These foreign judgments threaten many of the values at the core
of the First Amendment, and U.S. courts and legislatures have been searching
for a solution.

In this Note, I explore the problem of libel tourism and several proposed
solutions. Although libel tourism threatens to chill the speech of American
authors and journalists, several of the solutions that have been adopted by or
proposed in state legislatures and the U.S. Congress are too heavy-handed.
Some proposals take the positive step of codifying the principle that U.S. courts
may decline to enforce foreign defamation judgments that are inconsistent with
the First Amendment, but others brush aside principles of international comity
and personal jurisdiction by enabling American authors to counter-sue foreign
defamation plaintiffs for declaratory judgments and even damages. In Part I,

9. Ehrenfeld v. Mahfouz, 489 F.3d 542, 551 (2d Cir. 2007).
10. Ehrenfeld v. Bin Mahfouz, 881 N.E.2d 830, 838 (N.Y. 2007). The court explained that New

York’s long-arm statute permits New York courts to exercise personal jurisdiction over nondomiciliaries if they
“transact[] any business within the state.” Id. at 834. The court reasoned that Bin Mahfouz had not
transacted any business within New York because the mere act of instituting a suit against Ehrenfeld in
the United Kingdom did not mean that he had “purposefully availed himself of the laws of New York.”
Id. at 836.

11. Ehrenfeld v. Mahfouz, 518 F.3d 102, 106 (2d Cir. 2008).
12. Happenstance may have mooted Ehrenfeld’s concern that this particular judgment would be

enforced against her because Khalid Bin Mafhouz died in August 2009 of an apparent heart attack. See
Douglas Martin, Khalid bin Mahfouz, 60, Saudi Banker, N.Y. TIMES, Aug. 28, 2009, at A24. However,
although defamation actions generally do not survive the death of the person defamed, see, e.g.,
Stein-Sapir v. Birdsell, 673 F.2d 165, 167 (6th Cir. 1982), it is possible that U.S. courts could still
enforce the judgment against Ehrenfeld at the request of Bin Mahfouz’s estate. The possibility of
posthumous enforcement of Bin Mahfouz’s judgment depends on complex interactions between U.S.
and U.K. law that are beyond the scope of this Note. Suffice it to say that, even if Bin Mahfouz’s death
renders this one judgment practically unenforceable, libel tourism still poses a significant menace, both
to Rachel Ehrenfeld and to legions of other American authors.

13. Heather Maly, Publish at Your Own Risk or Don’t Publish at All: Forum Shopping Trends in
Libel Litigation Leave the First Amendment Un-guaranteed, 14 J.L. & POL’Y 883, 906 (2006).

14. Raymond W. Beauchamp, Note, England’s Chilling Forecast: The Case for Granting Declara-
tory Relief To Prevent English Defamation Actions from Chilling American Speech, 74 FORDHAM L.
REV. 3073, 3076 (2006).

15. Nathan W. Garnett, Comment, Dow Jones & Co. v. Gutnick: Will Australia’s Long Jurisdictional
Reach Chill Internet Speech World-Wide?, 13 PAC. RIM L. & POL’Y J. 61, 69–70 (2004).
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I discuss the background of libel tourism and the chilling effect that foreign
defamation judgments have on U.S. authors and journalists. In Part II, I survey
the various legislative solutions to the libel tourism problem that have been
adopted by or proposed in state legislatures and the U.S. Congress. In Part III,
I analyze the solutions from both legal and policy perspectives. I conclude that
the more radical proposals, which would authorize American authors to counter-
sue foreign defamation plaintiffs in U.S. courts for declaratory judgments and
even damages, are antithetical to principles of personal jurisdiction and interna-
tional comity, and thus pose significant problems. In Part IV, I suggest my own
solutions to the problem of libel tourism—solutions that comport with constitu-
tional jurisdiction principles and vindicate policy concerns central to both the
First Amendment and international comity.

I. THE PROBLEM: LIBEL TOURISM EXPLAINED

The problem of libel tourism arises from four primary conditions: (a) the ease
with which written content is distributed internationally and the ambitious
jurisdictional reach of foreign courts, (b) the disparity in free speech protections
between the United States and other western democracies, (c) choice-of-law prin-
ciples that allow foreign courts to apply their own substantive law to defamation
actions, and (d) the chilling effect that foreign defamation judgments have on
U.S. authors.

A. INTERNATIONAL CONTENT DISTRIBUTION AND JURISDICTION

Ours is a world without informational borders. Although written content may
be published in hard copy only in the United States, it can effortlessly find its
way into other countries. Foreigners may order hard copies via online retailers
such as Amazon.com and can access online content from any computer any-
where in the world.16 When combined with the increasing willingness of
foreign courts to exercise jurisdiction over defamation actions based on where
the defamatory content is accessed rather than where it is produced,17 even
when the access is relatively minimal, the Internet’s international reach has
exposed U.S. authors to legal action in countries around the world.

Courts in England have, perhaps, been the most notorious. English courts
have proven willing to entertain defamation actions based on publications—and
affecting individuals—with very little connection to the United Kingdom. For
example, director Roman Polanski recently sued Vanity Fair, an American

16. For example, in Ehrenfeld, the English court exercised jurisdiction over the defamation suit
because twenty-three hard copies of the book were purchased in the United Kingdom and a chapter of
the book was accessible from ABCNews.com. See Bin Mahfouz v. Ehrenfeld, [2005] EWHC (QB)
1156, [22] (Eng.).

17. Two recent examples include Ehrenfeld, see id., and Dow Jones & Co. v Gutnick, (2002)
210 CLR 575 (Austl.), in which the High Court of Australia upheld jurisdiction over a defamation
action concerning material that was written and uploaded to the internet in the United States, but
downloaded in Australia, see Garnett, supra note 15, at 65–66.
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magazine, in Britain over an article detailing an August 1969 encounter between
Polanski and a young Swedish actress.18 According to the article, Polanski had
been working in London when his pregnant wife, Sharon Tate, was brutally
murdered by members of the “Manson family” at her home in California.19 On
his way from London to Los Angeles for Tate’s burial, the article claimed that
Polanski stopped in a famous New York restaurant where he met “the most
gorgeous Swedish girl you ever laid eyes on.”20 The article described how
Polanski “slid his hand inside her thigh and began a long, honeyed spiel which
ended with the promise ‘And I will make another Sharon Tate out of you.’”21

The English court exercised jurisdiction over the libel action and entered
judgment in favor of Polanski, even though he had not set foot in England since
1978 and Vanity Fair’s U.K. circulation was miniscule compared to its circula-
tion in the United States.22

English courts exercised jurisdiction over a defamation action exhibiting an
even more tenuous connection to the United Kingdom in Berezovsky v.
Michaels.23 Boris Berezovsky, a prominent Russian businessman and politician,
sued Forbes magazine for defamation based on an article describing his connec-
tions to organized crime.24 The English court exercised jurisdiction over the
action, even though the author researched the article in Russia and wrote it in
the United States, and less than 0.2% of Forbes’ circulation was in the United
Kingdom.25

Foreign courts also exercise jurisdiction over defamation actions based solely
on online publication. In Lewis v. King, an English court exercised jurisdiction
over a libel action by boxing promoter and Florida resident Don King. King
sued a resident of New York based on allegations of anti-Semitism made on a
website based in California.26 The court justified jurisdiction on the grounds
that King had a reputation in England to defend, and that by posting the article
online, the plaintiff submitted himself to a global forum.27 Similarly, the High
Court of Australia held in Dow Jones & Co. v Gutnick that Dow Jones could be
haled into Australian court to answer for allegedly defamatory material pub-
lished only on the company’s web servers in New Jersey.28 The court reasoned

18. Polanski v. Condé Nast Publ’ns Ltd., [2005] UKHL 10 (appeal taken from Eng.).
19. Id. at [2].
20. Id. at [3].
21. Id.
22. Id. at [7]–[12]. Polanski is a fugitive from justice in the United States and has been living in

France since 1978. He had to testify at his defamation suit via video because fears of being extradited
prevented him from traveling to the United Kingdom. Nevertheless, Polanski prevailed in the English
suit and the court awarded him £50,000 in damages. Id.; see also Maly, supra note 13, at 905–06.

23. Berezovsky v. Michaels, [2000] UKHL 25 (appeal taken from Eng.).
24. Id.
25. Although 785,710 copies of Forbes magazine were sold in the United States and North America,

only 1915 were sold in England and Wales combined. Id.
26. Lewis v. King, [2004] EWCA (Civ) 1329, [3]–[8] (Eng.).
27. Id. at [4], [13], [27]–[32].
28. Dow Jones & Co. v Gutnick (2002) 210 CLR 575 ¶¶ 46–48 (Austl.).
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that the tort of defamation occurs where the defamatory material is downloaded
because that is where the plaintiff’s reputation is damaged.29 Based on this
reasoning, the Australian court permitted the plaintiff to sue for damage caused
to his reputation in the Australian state of Victoria as a consequence of material
downloaded “in that State.”30

Despite the jurisdictional ambitiousness of the Polanski, Berezovsky, King,
and Gutnick decisions, some foreign courts have exercised restraint. Applying
principles analogous to forum non conveniens,31 at least a few English courts
have declined to exercise jurisdiction over defamation actions with tenuous
connections to the United Kingdom. For example, in Chadha v. Dow Jones,32

the English trial court dismissed a defamation action by a plaintiff from the
Middle East against the U.S.-based publisher of Barron’s, a business and
finance magazine. Of the magazine’s total circulation of 294,346, only 1257
copies (less than 0.5%) were sold in the United Kingdom. Given the magazine’s
relatively small circulation in the United Kingdom and that neither of the parties
had any connection to the United Kingdom, the court held that “it would be
inappropriate for this case to be tried in the United Kingdom rather than in the
United States.”33 The Court of Appeal affirmed the trial court’s dismissal,
emphasizing the “fundamental principle . . . that the court must identify the
jurisdiction in which the case may be tried most suitably for the interests of all
the parties and for the ends of justice.”34 Resort to forum non conveniens
principles by British courts in libel actions is still quite rare,35 however, and
many courts have expressed hostility to the doctrine.36 Indeed, in a recent

29. Id. ¶ 43.
30. Id. ¶ 48.
31. See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 241 (1981) (describing the doctrine of forum non

conveniens: “[W]hen an alternative forum has jurisdiction to hear the case, and when trial in the chosen
forum would ‘establish . . . oppressiveness and vexation to a defendant . . . out of all proportion to the
plaintiff’s convenience,’ or when the ‘chosen forum [is] inappropriate because of considerations
affecting the court’s own administrative and legal problems,’ the court may, in the exercise of its sound
discretion, dismiss the case.” (quoting Koster v. Lumbermens Mut. Cas. Co., 330 U.S. 518, 524
(1947))). In order for a motion to dismiss for forum non conveniens to succeed, the defendant must
demonstrate that another forum is “available”—meaning the action could actually be brought there.
Although the mere fact that the substantive law that would be applied in the alternative forum is less
favorable to the plaintiff than the law applied in the present forum does not render an alternative forum
“unavailable” under the American iteration of the doctrine, see Piper Aircraft Co., 454 U.S. at 247,
some British courts have expressed reluctance to rely on forum non conveniens principles in defama-
tion actions because of the defendant-friendly nature of American law. See infra note 37 and accompany-
ing text.

32. Chadha v. Dow Jones & Co., [1999] E.M.L.R. (A.C.) 724 (Eng.).
33. Id. at 734.
34. Id. at 730 (quoting Berezovsky v. Forbes Inc., [1999] E.M.L.R. (A.C.) 278 at 279 (Eng.))
35. See Sarah Staveley-O’Carroll, Libel Tourism Laws: Spoiling the Holiday and Saving the First

Amendment, 4 N.Y.U. J.L. & LIBERTY 252, 264 (2009).
36. See Mardas v. N.Y. Times Co., [2008] EWHC (QB) 3135, [12] (Eng.) (“[I]t will only be in rare

cases that it is appropriate to strike out an action as an abuse on the ground that the claimant’s
reputation has suffered only minimal damage and/or that there has been no real and substantial tort
within the jurisdiction.” (citing Steinberg v. Englefield, [2005] EWCA (Civ) 288 (Eng.))).

2010] 195LIBEL TOURISM



decision Justice Eady—the same judge who presided over the Ehrenfeld case in
the United Kingdom—stated that there was “little point in addressing how much
more convenient it would be” to litigate a defamation case in the United States,
because the action could not “survive” there.37 Therefore, it cannot be said that
forum non conveniens principles offer American authors a real and consistently
available opportunity to escape the jurisdiction of many foreign courts in
defamation actions.

B. DISPARATE PROTECTION OF FREE SPEECH

Free societies must strike a balance between the rights of uninhibited speech
and the interests of individuals in their reputations. In the United States, the
First Amendment strikes this balance decidedly in favor of free speech. In New
York Times Co. v. Sullivan, the Supreme Court held that the First Amendment
limits a court’s power to award damages in defamation actions.38 To prevail in a
defamation suit, a public-figure plaintiff must show with clear evidence that the
defendant made the allegedly defamatory statement with “actual malice,” mean-
ing that he knew the speech was false or that he acted with reckless disregard
for the truth.39 Subsequent developments in U.S. defamation law squarely place
the burden of proving falsity and malice on the plaintiff, at least where the
plaintiff is a public figure.40

In contrast, other western democracies, such as the United Kingdom, have
struck the balance between free speech and reputation in favor of reputation. As
an English defamation lawyer explains, the preeminence that Americans give
the First Amendment is “‘a very parochial way of looking at things’ . . . . ‘One
person’s freedom to speak is another person’s freedom to be defamed. One has
to strike a balance, and that’s what [British libel law] tries to do.’”41 English law
presumes that defamatory statements42 are false and places the burden of
proving truth on the defendant.43 Liability for defamation in Britain is strict, and
authors and publishers may be held liable even for statements that they honestly

37. Lewis v. King, [2004] EWCA (Civ) 1329, [18] (Eng.).
38. 376 U.S. 254, 264–65 (1964).
39. Id. at 279–80.
40. See Hustler Magazine v. Falwell, 485 U.S. 46 (1988); Phila. Newspapers, Inc. v. Hepps,

475 U.S. 767, 777 (1986); see also 1 RODNEY A. SMOLLA, LAW OF DEFAMATION § 1:9 (2d ed. 2009).
41. Jennifer Howard, News Analysis: U.S. Librarians, Authors, and Publishers Weigh the Chilling

Effects of ‘Libel Tourism,’ CHRON. HIGHER EDUC., June 25, 2008, http://chronicle.com/article/News-Analysis-
Weighing-the/932.

42. See Bachchan v. India Abroad Publ’ns, Inc., 585 N.Y.S.2d 661, 663 (Sup. Ct. 1992) (“Under
English law, any published statement which adversely affects a person’s reputation, or the respect in
which that person is held, is prima facie defamatory. . . . Plaintiffs’ only burden is to establish that the
words complained of refer to them, were published by the defendant, and bear a defamatory meaning.”).

43. See SMOLLA, supra note 40; Maly, supra note 13, at 898–99. In Bachchan, a New York trial court
summarized the relationship between American and English defamation law thus: “[t]he difference
between the American and English jurisdictions essentially comes down to where the burden of proof
lies.” 585 N.Y.S.2d at 663.
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believe to be true.44 Thus, a plaintiff in a defamation suit generally has a
significantly higher probability of prevailing in the United Kingdom than in the
United States.45 The disparity between English and American defamation law
has made London the “libel capital of the world,” and leading public figures
from Sylvester Stallone to the Sheikh of Dubai have utilized English libel law to
file defamation actions against predominantly U.S.-based publications.46

C. CHOICE OF LAW

The disparity between American and English defamation law and the jurisdic-
tional reach of English courts would not be so problematic if the English courts
applied American defamation law to publications primarily connected with the
United States. However, when English courts exercise jurisdiction over defama-
tion suits, they apply English defamation law, even for works published and
distributed primarily in the United States. The theory for applying English law
instead of American law is that each defamatory publication that finds its way
into the United Kingdom results in a separate actionable tort against the
plaintiff’s reputation in that country.47 English courts do not purport to award
damages for harm to a plaintiff’s global reputation as a result of global

44. See SMOLLA, supra note 40.
45. See Editorial, Attack of the Libel Tourists, WASH. POST, Feb. 20, 2009, at A22 (explaining that

“[p]laintiffs [in Britain] win cases that would be thrown out by U.S. courts”). Although a significant
disparity still exists, British defamation law may be in the process of liberalizing. In Reynolds v. Times
Newspapers Ltd., [1999] UKHL 45 (appeal taken from Eng.), the House of Lords created a privilege
against defamation actions for articles written on matters of “public interest” that are the products of
“responsible journalism.” The House of Lords applied the Reynolds privilege to shield a newspaper
article from a defamation action in Jameel v. Wall Street Journal Europe. [2006] UKHL 44 (appeal
taken from Eng.). In Jameel, a citizen of Saudi Arabia sued the Wall Street Journal for defamation
based on an article that insinuated that the Saudi’s banks were being used to funnel money to terrorists.
Id. at [4]. The House of Lords held that the article was protected by the Reynolds privilege because it
concerned a matter of great public interest and it was the product of responsible journalism—the article
was written by an experienced reporter, had been reviewed and approved by senior staff at the Wall
Street Journal, and presented factual content in a non-sensational tone. Id. at [35]. See also SMOLLA,
supra note 40, § 1:9.50. For a more in-depth discussion of the Jameel decision, see generally Marin
Roger Scordato, The International Legal Environment for Serious Political Reporting Has Fundamen-
tally Changed: Understanding the Revolutionary New Era of English Defamation Law, 40 CONN. L.
REV. 165 (2007). Recognizing the ire that libel tourism has provoked around the world, especially in the
United States, Parliament has begun considering legislation that would make English libel law less
plaintiff friendly, such as, for example, codifying the “public interest” test articulated in Reynolds. See
Owen Bowcott, New Plan To Restrict Overseas Libel Claimants in UK Courts, GUARDIAN (London),
Mar. 24, 2010, at 10. Although British defamation law may be liberalizing, libel tourism is still an
important concern, because it is unlikely that British law will liberalize to the same extent as U.S. law.
Notably, the “product of responsible journalism” prong of the Reynolds privilege differs substantially
from the “actual malice” requirement of Sullivan. The latter focuses on the author’s subjective belief
about the truth of the story, while the former delves more deeply into the processes and methods
followed by the journalist and the publisher. Also, libel tourism is not just a problem vis-à-vis the
United States and Britain but can arise as a result of judgments from other countries as well. See supra
notes 28–30 and accompanying text.

46. See Charles Goldsmith, British Libel Statutes Are Facing Reform, WALL ST. J., May 14, 1993, at A7D.
47. See GEOFFREY ROBERTSON & ANDREW NICOL, MEDIA LAW 128 (5th ed. 2007); see also Staveley-

O’Carroll, supra note 35, at 260–61.
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dissemination of a work but rather confine the legal inquiry to the damage done
in England. This principle is known as the “multiple publication rule.” Ameri-
can law, in contrast, follows a “single publication rule.” Under the single pub-
lication rule, a plaintiff can bring only one action to recover for damages suf-
fered as a result of distribution of a work in all jurisdictions.48 The single
publication rule also directs American courts to “apply the local law of the state
which . . . has the most significant relationship to the occurrence and the par-
ties.”49 Therefore, the disparate logic underpinning the multiple and single
publication rules permits courts in the United Kingdom and other jurisdictions
to apply their own substantive law to defamation actions, even where another
country has a significantly stronger connection to the parties and the speech at
issue.

D. THE CHILLING EFFECT OF FOREIGN DEFAMATION JUDGMENTS

Foreign defamation judgments have the potential to significantly chill speech
in the United States. Although judgments that conflict with the First Amend-
ment may not be enforced against authors by U.S. courts, defamation judgments
have other collateral consequences that may nevertheless impinge on free speech.

1. U.S. Courts May Refuse To Enforce Foreign Defamation Judgments

Foreign judgments are not automatically enforceable in American courts.
Rather, the prevailing party in a foreign suit must seek an order of enforcement.
Generally, U.S. courts are very deferential to foreign judgments as a matter of
comity.50 More than a century ago, in Hilton v. Guyot, the Supreme Court
announced the rule that is still followed today:

When an action is brought in a court of this country, by a citizen of a
foreign country against one of our own citizens, to recover a sum of money
adjudged by a court of that country to be due from the defendant to the
plaintiff, and the foreign judgment appears to have been rendered by a
competent court, having jurisdiction of the cause and of the parties, and upon
due allegations and proofs, and opportunity to defend against them, and its
proceedings are according to the course of a civilized jurisprudence, and are
stated in a clear and formal record, the judgment is prima facie evidence, at
least, of the truth of the matter adjudged; and it should be held conclusive
upon the merits tried in the foreign court, unless some special ground is
shown for impeaching the judgment, as by showing that it was affected by
fraud or prejudice, or that by the principles of international law, and by the
comity of our own country, it should not be given full credit and effect.51

48. See RESTATEMENT (SECOND) OF TORTS § 577A (1977).
49. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 150 cmt. c (1971).
50. See Gregory S. Cooper, A Tangled Web We Weave: Enforcing International Speech Restrictions

in an Online World, 8 U. PITT. J. TECH. L. & POL’Y 2, 19 (2001).
51. 159 U.S. 113, 205–06 (1895).
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Despite this general deference to foreign judgments, most American courts
will not enforce a judgment that is contrary to the public policy of a particular
state or the United States as a whole. Thirty-two states have adopted either the
Uniform Foreign Money-Judgments Recognition Act, drafted in 1962, or the
Uniform Foreign-Country Money Judgments Recognition Act, drafted in 2005,52

both of which permit state courts to refuse to enforce foreign judgments that vio-
late the public policy of the individual state or the United States as a whole.53

Several other states that have not adopted the model acts have similar statutory
provisions.54

There have only been two cases in which U.S. courts have applied the public
policy exception to English defamation judgments.55 In Bachchan v. India
Abroad Publications, a New York trial court refused to enforce an English libel
judgment against a New York corporation.56 The plaintiff, a politician in India,
sued a New York-based wire service for defamation in the United Kingdom based on
a story alleging that the plaintiff was receiving kickbacks from a Swedish arms
company.57 Because the defendant bore the burden of proving the truth of the
defamatory statements under English law—a burden-shifting that conflicts with
the requirements of the First Amendment—the court refused to enforce the
English judgment on the grounds that it violated the state’s public policy.58

The highest court in Maryland reached the same result in Telnikoff v.
Matusevitch.59 In Telnikoff, the plaintiff had obtained a defamation judgment in
the United Kingdom in the amount of £240,000 based on a letter published by
the defendant implying that the plaintiff was an anti-Semite.60 Because the
“principles governing defamation actions under English law . . . are so contrary

52. Both the Uniform Foreign Money-Judgments Recognition Act and the Uniform Foreign-Country
Money Judgments Recognition Act are model statutes drafted by the National Conference of Commis-
sioners of Uniform State Laws. See Note, The Public Policy Exception, “The Freedom of Speech, or of
the Press,” and the Uniform Foreign-Country Money Judgments Recognition Act, 36 HOFSTRA L. REV.
1139, 1139–40 (2008).

53. See id. For example, the 2005 Uniform Act’s public-policy exception reads: “A court of this state
need not recognize a foreign-country judgment if: . . . the judgment or the [cause of action or claim for
relief] on which the judgment is based is repugnant to the public policy of this state or of the United
States.” Id. at 1147. The Restatement (Third) of Foreign Relations Law enshrines the same principle.
See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 482(2)(a) (1987).

54. See, e.g., N.Y. C.P.L.R. 5304(b)(4) (McKinney Supp. 2010) (“A foreign country judgment need
not be recognized if . . . the cause of action on which the judgment is based is repugnant to the public
policy of this state.”).

55. Libel Tourism: Hearing Before the Subcomm. on Commercial and Administrative Law of the
H. Comm. on the Judiciary, 111th Cong. 41 (2009) [hereinafter Hearing] (statement of Laura R. Handman,
Davis Wright Tremaine, LLP).

56. 585 N.Y.S.2d 661, 665 (Sup. Ct. 1992).
57. Id. at 661.
58. Id. at 664–65. In reaching this conclusion, the court quoted extensively from Philadelphia

Newspapers v. Hepps, in which the Supreme Court enunciated the “constitutional requirement” that the
plaintiff in a defamation action “bear the burden of showing falsity, as well as fault, before recovering
damages.” 475 U.S. 767, 775–77 (1986), quoted in Bachchan, 585 N.Y.S.2d at 664–65.

59. 702 A.2d 230, 249–50 (Md. 1997).
60. Id. at 233, 235.
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to Maryland defamation law, and to the policy of freedom of the press underly-
ing Maryland law,” the court held that the plaintiff’s “judgment should be denied
recognition under principles of comity.”61 The court did not decide whether the
First Amendment itself directly precluded enforcement of the British judg-
ment.62 Instead, the court based its decision on the “non-constitutional ground
of Maryland public policy.”63

Although the Telnikoff and Bachchan courts both declined to enforce foreign
defamation judgments, it can hardly be said that the two cases are enough to
establish a trend. Further, neither court expressly decided whether the First
Amendment itself compelled nonrecognition of the foreign judgments; both
courts reached their decisions on state public policy grounds. Also, some
commentators have been extremely critical of the principles announced in
Telnikoff and Bachchan.64 Therefore, although authors facing enforcement of
foreign defamation judgments may be able to invoke the public policy excep-
tion as a defense, the legal precedent supporting such a defense is relatively
sparse and it is impossible to know how other courts will rule when confronting
the issue in the first instance.

2. Foreign Defamation Judgments Have Other Collateral Consequences that
May Impinge on Free Speech

Even though a few U.S. courts have shown reluctance to enforce foreign libel
judgments against American authors and publishers, various collateral conse-
quences of the foreign judgments still serve to chill protected speech. First, the
victor may enforce the judgment in the country that granted it. This threat is
very real, especially for English libel judgments. London is one of the world’s
financial capitals,65 and many corporations and prominent individuals are likely
to have attachable assets in England. The monetary penalties associated with
English libel judgments are especially high because of England’s fee-shifting
rules, under which the losing party pays the prevailing party’s costs.66

Even if an individual author does not have assets in a given foreign country,
the publishers that bring their words to the masses probably do. The fear of a
foreign libel suit may dissuade publishers from printing an author’s otherwise

61. Id. at 249.
62. Id. at 239.
63. Id. In ascertaining Maryland public policy, however, the court examined extensively the “history,

policies, and requirements of the First Amendment.” Id.
64. See, e.g., Craig Stern, Foreign Judgments and the Freedom of Speech: Look Who’s Talking,

60 BROOK. L. REV. 999 (1994); Jeremy Maltby, Note, Juggling Comity and Self-Government: The En-
forcement of Foreign Libel Judgments in U.S. Courts, 94 COLUM. L. REV. 1978, 1982–83 (1994); Note,
supra note 52.

65. See Heather Timmons, New York Isn’t the World’s Undisputed Financial Capital, N.Y. TIMES,
Oct. 27, 2006, at C1.

66. It is not uncommon for the costs of litigating a libel case in England to exceed $1,000,000.
See David Kohler, Forty Years After New York Times v. Sullivan: the Good, the Bad, and the Ugly,
83 OR. L. REV. 1203, 1205–06 (2004); Writ Large: Are English Courts Stifling Free Speech Around the
World, ECONOMIST, Jan. 10, 2009, at 52.
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meritorious work. For example, another threatened libel suit from Khalid bin
Mahfouz forced Cambridge University Press to cancel plans to publish the book
Alms for Jihad, written by American authors Robert Collins and J. Millard
Burr.67 The publisher’s decision was not based on “a lack of confidence” in the
book, but rather solely on a “fear of incurring costly legal expenses and getting
involved in a lengthy trial.”68

American authors and publishers must also bear the costs of uncertainty.
They cannot know for sure whether the foreign judgment will be enforced
against them unless and until the foreign judgment holder comes to the United
States to seek enforcement. The few courts that have considered the question
thus far have refused to issue pre-enforcement declaratory relief,69 forcing U.S.
authors to wait with Damoclean swords hanging over their heads.70 As Jonathan
Bloom, a media lawyer at Weil, Gotshal & Manges, explains, foreign defama-
tion judgments may have a “chilling effect” on the ability of authors “to obtain
publishing contracts, [or] to have [their] academic work published . . . . [They]
can [also] have an impact on [authors’] credit rating[s].”71 In recent testimony
before Congress, Rachel Ehrenfeld explained that, as a result of Bin Mahfouz’s
English libel judgment, “[t]hose who once willingly courted my work now
refuse to publish me.”72

67. See Dominic Kennedy, MPs Accuse Courts of Allowing Libel Tourism; Britain ‘Being Used for
Soviet-Style Censorship,’ TIMES (London), Dec. 18, 2008, at 27. Indeed, a study conducted by Oxford
University in 2008 concluded that the cost of defending a defamation suit in England was 140 times
higher than the average cost in eleven other European nations. See Karla Adam, Foreign-Based Suits
Prompt England To Rethink Libel Laws, WASH. POST, Feb. 24, 2010, at A7.

68. Cinnamon Stillwell, Libel Tourism: Where Terrorism and Censorship Meet, SFGATE (Aug. 29,
2008, 5:09:00 PM), http://articles.sfgate.com/2007-08-29/opinion/17255372_1_cambridge-university-
press-libel-lawsuit-public-sphere. For another example of a publisher retreating from its promotion of a
book in the face of a threatened defamation suit in England, see Rachel Ehrenfeld, U.K. Libel Laws
Chill Another American Book, FORBES, June 8, 2009, http://www.forbes.com/2009/06/08/libel-tourism-
protection-act-opinions-contributors-free-speech.html.

69. See, e.g., Ehrenfeld v. Mahfouz, 518 F.3d 102, 104 (2d Cir. 2008) (denying author declaratory
relief because of lack of personal jurisdiction over defendant); Dow Jones & Co. v. Harrods, Ltd., 237
F. Supp. 2d 394, 447 (S.D.N.Y. 2002) (denying U.S.-based publisher declaratory relief against defen-
dant pursuing libel action in Britain because British court had not yet issued its judgment); cf. Yahoo!,
Inc. v. La Ligue Contre le Racisme et L’Antisemitisme, 433 F.3d 1199, 1224 (9th Cir. 2006) (en banc)
(denying U.S.-based internet service provider declaratory judgment that French court order was
unenforceable on the grounds of lack of personal jurisdiction over the defendant and lack of ripeness).

70. See Chilling Effects of “Libel Tourism,” NEWSL. INTELL. FREEDOM (American Library Assoc.,
Chi.), Sept. 1, 2008, available at https://members.ala.org/nif/v57n5/libel%20tourism.html.

71. Id.
72. Hearing, supra note 55, at 14 (statement of Dr. Rachel Ehrenfeld, American Center for

Democracy). It is at least somewhat odd for Ehrenfeld to complain of the “chilling effect” of libel
tourism. Id. Bin Mahfouz’s English libel judgment did not prevent Ehrenfeld from publishing her work.
Much to the contrary, Ehrenfeld recently published a new paperback version of Funding Evil that
includes a preface describing Bin Mahfouz’s English defamation action and a proclamation on the
cover touting the work as “The book the Saudis don’t want you to read.” In his final judgment, Justice
Eady of the High Court of Justice in London noted that Ehrenfeld appeared to be “trying to cash in on
the fact libel proceedings have been brought against [her] in [England].” Bin Mahfouz v. Ehrenfeld,
[2005] EWHC (QB) 1156, [66] (Eng.).
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The chilling effects of plaintiff-friendly British defamation laws have even
evoked the concern of the United Nations. In August 2008, the U.N. Committee
on Human Rights issued a report criticizing the phenomenon of libel tourism
and concluding that U.K. defamation law had discouraged important reporting
by journalists and scholars on matters of public interest.73 The U.N. report
urged Britain to consider reforming its libel law by requiring proof of “actual
malice” (a lá Sullivan) in order for defamation actions against public figures to
succeed.74

Many authors and publishers have taken steps to avoid some of the dangers
of plaintiff-friendly libel laws in Britain and elsewhere. First, most major media
outlets carry libel insurance.75 By spreading the risk of the substantial litigation
costs associated with defamation suits, as well as the costs of potentially large
verdicts, libel insurance may help to reduce the chilling effects of foreign libel
judgments.76 Libel insurance is not a silver bullet, however. Usually, only large
media companies can afford the hefty premiums; libel insurance for smaller
publishers and individual authors is much more difficult to obtain.77 Further-
more, as with any insurance policy, there are strong incentives to drop the
riskiest individuals.78 Just as unsafe drivers pay higher automobile insurance
premiums, authors who routinely face defamation suits in foreign countries will
create higher libel insurance premiums for their publishers. Because many of
the books produced by such authors may not be runaway best sellers, publishers
may conclude that the benefit of bringing the author’s words to the masses does
not outweigh the cost of higher libel insurance premiums.

In addition to libel insurance, many publishers also prescreen the works they
publish in order to minimize the risk of a libel suit. Screening can have one of

73. See U.N. Human Rights Comm., Consideration of Reports Submitted by States Parties Under
Article 40 of the Covenant, Concluding Observations of the Human Rights Committee, United Kingdom
of Great Britain and Northern Ireland, ¶ 25, U.N. Doc. CCPR/C/GBR/CO/6 (July 30, 2008). The
Committee expressed its concern that the U.K.’s “practical application of the law of libel has served to
discourage critical media reporting on matters of serious public interest, adversely affecting the ability
of scholars and journalists to publish their work.” Id. The Committee further noted that the “advent of
the internet and the international distribution of foreign media . . . create the danger that [the U.K.’s]
unduly restrictive libel law will affect freedom of expression worldwide on matters of valid public
interest.” Id.; see also Duncan Campbell, Labour Warned over Limits to Free Expression: UN Report
Says Terror and Libel Laws Are Interfering with Human Rights, GUARDIAN (London), Aug. 15, 2008,
at 1.

74. U.N. Human Rights Comm., supra note 73, ¶ 25.
75. See David A. Logan, Libel Law in the Trenches: Reflections on Current Data on Libel Litigation,

87 VA. L. REV. 503, 526 (2001); see also Gerald G. Ashdown, Journalism Police, 89 MARQ. L. REV.
739, 745 (2006).

76. See 2 ROBERT D. SACK, SACK ON DEFAMATION: LIBEL, SLANDER, AND RELATED PROBLEMS § 17.1
(3d ed. 2003).

77. See id. § 17.3.2.
78. See Brief of Amazon.com et al. as Amici Curiae in Support of Plaintiff-Appellant for Reversal of

the District Court at 16, Ehrenfeld v. Mahfouz, 489 F.3d 542 (2d Cir. 2007) (No. 06-2228-cv) (ex-
plaining that most libel insurance policies require publishers to review the liability risks of works that
they consider for publication, and concluding that many publishers “may well shy away from an author
[such as Rachel Ehrenfeld who is] subject to [a foreign libel] judgment”).
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two results—the publisher can either (1) make the work conform to the most
restrictive libel regime, or (2) produce different versions for distribution in
different countries, each of which conforms to that country’s libel laws.79 There
are significant problems with both approaches. The first approach has obvious
chilling effects. Conforming to the most restrictive libel regime effectively
constrains the author’s speech ex ante to a much greater degree than the First
Amendment would otherwise require. On the other hand, the second approach
may be unworkable in many situations. In an age of online retailers and ubi-
quitous internet postings, it is nearly impossible for a publisher to be certain that
a given version of a book will circulate only in the intended country.

Thus, even though foreign libel judgments may not be enforced by U.S.
courts, the judgments still have collateral consequences that may chill the
speech of American authors. Although the availability of libel insurance and
predistribution screening may mitigate some of these consequences, they do not
wholly eliminate the chilling effects of foreign libel judgments.

II. THE PROPOSED SOLUTIONS

A. STATE LEGISLATION

Some state legislatures have responded to the libel-tourism phenomenon with
legislation specifically declaring foreign libel judgments unenforceable and
granting American authors access to state courts to seek declarations of un-
enforceability. Following the decision of the New York Court of Appeals in
Ehrenfeld—in which the court held that the state’s long-arm statute would not
support the exercise of personal jurisdiction over Bin Mahfouz—the New York
State legislature unanimously passed the Libel Terrorism Protection Act,80

commonly referred to as Rachel’s Law.81 The Act extended New York’s long-
arm statute to permit courts to exercise personal jurisdiction

over any person who obtains a judgment in a defamation proceeding outside
the United States against any person who is a resident of New York or
is . . . amenable to jurisdiction in New York . . . for the purposes of rendering
declaratory relief . . . to the fullest extent permitted by the United States
Constitution.82

79. Large publications such as Time, Newsweek, and U.S.A. Today already publish separate editions
for U.S. and foreign markets. See Maltby, supra note 64, at 2007–08.

80. Libel Terrorism Protection Act, 2008 N.Y. Sess. Laws 586 (McKinney) (codified at N.Y. C.P.L.R.
§§ 302, 5304 (McKinney Supp. 2010)). It is not clear whether using “Libel Terrorism” instead of “Libel
Tourism” in the title of the act was intentional or unintentional.

81. See King, supra note 2. The purpose of the Act was to overrule the result reached in Ehrenfeld.
See Paul H. Aloe, Civil Practice, 58 SYRACUSE L. REV. 713, 743 (2008).

82. C.P.L.R. § 302(d). After the enactment of Rachel’s Law, the section of the New York long-arm
statute dealing with foreign defamation judgments is the only part of that statute that extends to the full
reach of the U.S. Constitution. Prior to Rachel’s Law, the long-arm statute only provided for personal
jurisdiction over nondomiciliaries who (1) transacted business within the state, (2) committed tortious
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The Act imposes two limiting conditions: (1) the publication at issue must have
been published in New York,83 and (2) the plaintiff must either have assets in
New York which might be used to satisfy the foreign judgment or be potentially
required to take actions in New York in order to comply with the foreign
judgment.84 The Act also amended New York’s statute on the recognition of
foreign money judgments, providing that a foreign judgment “need not be
recognized” if a state court determines that the defamation law applied in the
foreign case does not provide “at least as much protection for freedom of speech
and press” as would be provided by the New York and U.S. constitutions.85

Illinois passed similar legislation in August 2008. The Illinois law amended
the state’s long-arm statute to provide for “personal jurisdiction over any person
who obtains a judgment in a defamation proceeding outside the United States
against any person who is a resident of Illinois . . . for the purposes of rendering
declaratory relief . . . to the fullest extent permitted by the United States Consti-
tution.”86 The Act imposes jurisdictional limits similar to those imposed by the
New York statute: (1) the publication at issue must have been published in
Illinois87 and (2) the plaintiff must either have assets in Illinois which might be
used to satisfy the foreign judgment or be required to take actions in Illinois in
order to comply with the foreign judgment.88 The Act also stipulates that
foreign defamation judgments “need not be recognized” by state courts if the
court determines that the defamation law applied in the foreign jurisdiction does
not provide “at least as much protection for freedom of speech and the press” as
the Illinois and U.S. Constitutions.89

California and Florida followed suit by passing similar libel tourism legisla-
tion in late 2009.90

acts within the state, (3) committed tortious acts without the state causing injury within the state, or (4)
owned, used, or possessed real property situated within the state. Id. § 302(a). The New York Court of
Appeals emphasized that the old long-arm statute “confer[red] jurisdiction in a limited subset of cases
concerning nondomiciliaries.” Ehrenfeld v. Bin Mahfouz, 881 N.E.2d 830, 838 (N.Y. 2007). One may
question whether extending the state’s long-arm statute to the full reach of the Constitution in this one
specific context, while leaving it circumscribed in all other contexts, is a wise policy decision.

83. Id. § 302(d)(1).
84. Id. § 302(d)(2).
85. Id. § 5304(b)(8).
86. 735 ILL. COMP. STAT. 5/2-209(b-5) (2008). Oddly, the Illinois long-arm statute already permitted

courts to exercise personal jurisdiction to the full extent permitted by the U.S. Constitution. Id. at
5/2-209(c). Therefore, specifically authorizing jurisdiction over foreign defamation judgment holders
was largely symbolic. If such jurisdiction is constitutionally permissible (a question yet to be decided),
then the new provision is simply redundant. If such jurisdiction is not constitutionally permissible, then
the new provision is void because no state can authorize its courts to exercise personal jurisdiction in a
manner that violates the Constitution.

87. Id. at 5/2-209(b-5)(1).
88. Id. at 5/2-209(b-5)(2).
89. Id. at 5/12-621(b)(7).
90. See CAL. CIV. PROC. CODE § 1716(c)(9) (West Supp. 2010) (“A court of this state is not required

to recognize a foreign-country judgment if . . . [t]he judgment includes recovery for a claim of
defamation unless the court determines that the defamation law applied by the foreign court provided at
least as much protection for freedom of speech and the press as provided by both the United States and

204 [Vol. 99:189THE GEORGETOWN LAW JOURNAL



B. FEDERAL LEGISLATION

In August 2010, President Obama signed into law the Securing the Protection
of our Enduring and Established Constitutional Heritage Act, commonly re-
ferred to as the SPEECH Act.91 The SPEECH Act represents the culmination of
more than two years of legislative efforts to address the problem of libel tourism
at the national level. The main provisions of the Act are as follows:

Mandatory Nonrecognition: The Act provides that federal and state courts
“shall not enforce a foreign judgment for defamation unless” the court deter-
mines that the defamation law applied by the foreign court “provided at least as
much protection for freedom of speech and press” as the U.S. Constitution or
that the party opposing enforcement of the judgment would have been found
liable for defamation in a U.S. court.92 The Act also prohibits U.S. courts from
enforcing foreign defamation judgments unless the foreign court’s exercise of
personal jurisdiction “comported with the due process requirements that are
imposed on domestic courts by the Constitution of the United States.”93

Protection for Interactive Computer Services: The Act prohibits U.S. courts
from enforcing foreign defamation judgments against the provider of an “interac-
tive computer service” unless the court determines that the foreign judgment
would be consistent with section 230 of the Communications Act of 1934.94

Section 230 defines “interactive computer service” to include “any information
service, system, or access software provider that provides or enables computer
access by multiple users to a computer server, including specifically a service or
system that provides access to the Internet and such systems operated or
services operated by libraries or educational institutions.”95 Section 230 further
provides that neither providers nor users of interactive computer services “shall
be treated as the publisher or speaker of any information provided by another
information content provider.”96 The purpose of this provision is to limit the
liability of third-party online information providers for purportedly defamatory
material posted on their websites.97

Cause of Action for Declaratory Judgment: The Act authorizes any U.S.
citizen against whom a foreign defamation judgment is entered to bring an

California Constitutions.”); FLA. STAT. ANN. § 55.605(2)(h) (West Supp. 2010) (“An out-of-country
foreign judgment is not conclusive if . . . [t]he cause of action resulted in a defamation judgment
obtained in a jurisdiction outside the United States, unless the court sitting in this state before which the
matter is brought first determines that the defamation law applied in the foreign court’s adjudication
provided at least as much protection for freedom of speech and press in that case as would be provided
by the United States Constitution and the State Constitution.”).

91. Securing the Protection of our Enduring and Established Constitutional Heritage Act, Pub. L.
No. 111-223, 124 Stat. 2380 (2010) (codified 28 U.S.C. §§ 4101–05).

92. 28 U.S.C. § 4102(a)(1).
93. Id. § 4102(b)(1).
94. Id. § 4102(c)(1).
95. 47 U.S.C. § 230(f)(2) (2006).
96. Id. § 230(c)(1).
97. See 156 CONG. REC. H6128 (daily ed. July 27, 2010) (statement of Rep. Cohen).
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action in federal district court for a declaration that the foreign judgment is
“repugnant to the Constitution or laws of the United States,” and therefore
unenforceable.98 In such an action, the Act authorizes service of process “in the
judicial district where the case is brought or any other judicial district of the
United States where the defendant may be found, resides, has an agent, or transacts
business.”99

Attorneys’ Fees: In an action brought in U.S. court to enforce a foreign
defamation judgment, the Act directs the court to award reasonable attorneys’
fees to the party opposing enforcement if that party prevails on any of the
grounds for nonenforcement established by the Act.100

The SPEECH Act represents a compromise between two previous versions of
libel tourism legislation that had been under consideration in both the House and the
Senate. These previous versions can loosely be labeled “weak” and “strong,”
conveying the relative magnitude of the protections each bill sought to provide
U.S. authors and the degree to which each bill would have altered U.S. law.

The weak bill provided for nonrecognition only.101 Similar to the SPEECH
Act, the weak bill mandated that state and federal courts “shall not recognize or
enforce” foreign defamation judgments unless the court determines that the
foreign judgment is consistent with the First Amendment.102 The bill also
addressed concerns with the jurisdictional ambitiousness of many foreign courts
by prohibiting U.S. courts from enforcing foreign defamation judgments where
the foreign court’s exercise of personal jurisdiction “failed to comport with the
due process requirements imposed on domestic courts by the Constitution of the
United States.”103 In presenting a nearly identical bill to H.R. 2765 on the
House floor during the last Congress, sponsor Steve Cohen (D-TN) explained
that it was intended to combat the “phenomenon” of libel tourism by prohibiting
“U.S. courts from recognizing and enforcing foreign defamation judgments that
do not comport with the first amendment.”104

If the weak bill was a fly swatter, the strong bill was a bazooka. The strong
bill grew out of a sentiment among many members of Congress that the weak
bill, in merely codifying a nonrecognition principle, did not go far enough.105 In

98. 28 U.S.C. § 4104(a)(1).
99. Id. § 4104(b).
100. Id. § 4105.
101. H.R. 2765, 111th Cong. (2009).
102. Id. § 1. The language of H.R. 2765 differs in one important way from the legislation recently

passed in Illinois and New York: the federal act provides that state and federal courts shall not enforce
foreign defamation judgments, whereas the Illinois and New York statutes merely provide that state
courts need not enforce the judgments. See 735 ILL. COMP. STAT. 5/12-621(b)(7); N.Y. C.P.L.R. 5304(b)(8)
(McKinney Supp. 2010).

103. H.R. 2765 § 1.
104. 154 CONG. REC. H10,259 (daily ed. Sept. 27, 2008) (statement of Rep. Cohen).
105. In an October 2008 New York Post editorial, Rep. Peter King wrote that the weak bill was only

“a step in the right direction” because it did not “provide a deterrence from [foreign defamation suits]
being filed in the first place.” “To truly solve [the] problem [of libel tourism],” King wrote, “we must
allow authors, journalists and publishers who’ve been victimized by these overseas lawsuits the ability
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response, Representative Peter King (R-NY) introduced the Free Speech Protec-
tion Act of 2009 in the House of Representatives.106 Senator Arlen Specter
(D-PA) introduced companion legislation in the Senate.107 The main features of
this strong bill were as follows:

Federal Cause of Action: The bill would permit any U.S. citizen against
whom a defamation suit is brought in a foreign country to bring an action in
U.S. district court against the person who brought the foreign suit if the “speech
at issue in the foreign lawsuit does not constitute defamation under United
States law.”108

Jurisdiction: The bill provided that the district court would have personal
jurisdiction over the person bringing the foreign suit if that person “served or
caused to be served any documents in connection with such foreign lawsuit” on
a U.S. citizen with attachable assets in the United States.109

Remedies: The bill would not only enable U.S. federal courts to order that the
foreign judgment not be enforced,110 but would also allow the U.S. citizen to
seek “clawback” damages based on (1) the amount awarded to the foreign
defamation claimant in the foreign judgment; (2) “the costs, including reason-
able legal fees, attributable to the underlying foreign lawsuit that have been
borne” by the U.S. citizen; and (3) “the harm caused to the [U.S. citizen] due to
decreased opportunities to publish, conduct research, or generate funding.”111

The bill would further allow courts to award treble damages where the fact
finder “determines by a preponderance of the evidence” that the person bringing
the foreign suit “intentionally engaged in a scheme to suppress rights under the
first amendment.”112

The SPEECH Act falls somewhere in between the weak and strong federal
bills. Like the weak bill, it requires mandatory nonrecognition of foreign
defamation judgments that are inconsistent with the First Amendment. The Act

to countersue here in the United States. That will make potential litigants think twice before they try to
exploit foreign libel laws against American authors and publishers.” King, supra note 2.

106. Free Speech Protection Act of 2009, H.R. 1304, 111th Cong. (2009).
107. Free Speech Protection Act of 2009, S. 449, 111th Cong. (2009).
108. Id. § 3(a)(1).
109. Id. § 3(b). The Free Speech Protection Act of 2009 was the second iteration of strong federal

legislation designed to combat libel tourism. The first iteration, the Free Speech Protection Act of 2008,
was substantially similar to the 2009 Act except for a few small differences in language. One pertinent
difference between the 2008 and the 2009 Acts pertains to the trigger event permitting a U.S. court to
exercise personal jurisdiction over the foreign defamation claimant. The 2009 Act authorized personal
jurisdiction on the basis of the foreign defamation claimant serving documents on the U.S. citizen in
connection with a foreign defamation suit. The 2008 Act authorized personal jurisdiction over the
foreign defamation claimant on the basis of filing a defamation lawsuit in a foreign country against a
U.S. citizen. See Free Speech Protection Act of 2008, S. 2977, 110th Cong. § 3(b) (2008). Ultimately,
this difference is likely to be immaterial. It is unlikely that foreign defamation claimants will file
lawsuits without also serving papers, and it is equally unlikely that they will serve papers without filing
lawsuits.

110. S. 449 § 3(c)(1).
111. Id. § 3(c)(2).
112. Id. § 3(d).
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also provides a declaratory judgment remedy and directs U.S. courts to award
attorneys’ fees to prevailing U.S. authors. But the Act does not go as far as the
strong bill in authorizing an action for money damages (and the possibility of
treble damages) against foreign defamation claimants. In his speech on the Senate
floor introducing the SPEECH Act, Senator Patrick Leahy (D-VT) acknowl-
edged that the Act was a compromise and did not please everybody, recognizing
that “[m]any supporters would not have written this bill in this exact way . . . .”113

Indeed, in the Senate Judiciary Committee’s favorable report recommending
passage of the SPEECH Act, Senator Jon Kyl (R-AZ) expressed his view that,
although the Act was a “good first step,” more should be done.114 Senator Kyl
called on Congress to pass “broader measures” that would permit U.S. citizens
“accused of libel in foreign courts to force their accusers to pay for legal fees
incurred abroad and, in certain cases, additional damages.”115 In essence,
Senator Kyl wishes to resurrect significant portions of the strong federal bill.
Thus, the SPEECH Act may not be Congress’s final word on libel tourism.
More potent legislation may be enacted in the future.

III. ANALYZING THE PROPOSED SOLUTIONS

The legislative solutions to the problem of libel tourism give U.S. authors
three potential remedies. Arrayed from weakest to strongest, these remedies are:
(1) federal and state codification of the principle that foreign defamation
judgments contrary to the First Amendment are not enforceable in the United
States; (2) the ability to sue the foreign defamation claimant in U.S. court for a
declaration that the foreign judgment is not enforceable in the United States;
and (3) the ability to sue the foreign defamation claimant in U.S. court for
damages. The weak proposed federal bill would have afforded authors remedy
(1) only, the SPEECH Act and the New York and Illinois statutes afford authors
remedies (1) and (2), and the strong federal bill would have afforded authors
remedies (1), (2), and (3). Although all of these remedies may help to combat
libel tourism, they pose several serious legal and policy concerns—concerns
that increase in intensity moving from remedy (1) to remedy (3). In this section,
I analyze the proposed remedies. Whereas remedy (1) is generally a step in the
right direction as long as courts have discretion in deciding whether to enforce
foreign defamation judgments, remedies (2) and (3), in their current forms,
contravene important principles of international comity and strain the law of
personal jurisdiction to the breaking point.

A. EXPLICIT CODIFICATION OF UNENFORCEABILITY

The Illinois and New York statutes codify the principle that U.S. courts “need
not” recognize or enforce foreign defamation judgments that are inconsistent

113. 156 CONG. REC. S5980 (daily ed. July 19, 2010) (statement of Sen. Leahy).
114. S. REP. NO. 111-224, at 10 (2010).
115. Id.
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with the First Amendment.116 The statutes spell out a more particularized
application of the pre-existing discretionary public policy exception. Under the
state statutes, courts are permitted to depart from the normal command of
comity and refuse to recognize foreign judgments in which the law applied in
the foreign jurisdiction does not provide “at least as much protection for
freedom of speech and press” in the particular case as would be provided by the
state and federal constitutions.117

The SPEECH Act, in contrast, makes nonrecognition mandatory. The Act
provides that American courts “shall not” recognize or enforce foreign judg-
ments that are inconsistent with the First Amendment.118 The Act imposes
mandatory nonrecognition on both state and federal courts.119 Thus, the SPEECH
Act not only has important symbolic implications—making it clear as a matter
of national concern that First Amendment values trump the general policy of
enforcing foreign judgments120—it also substantively changes the law.

Making nonrecognition mandatory, as opposed to permissive, is problematic.
The SPEECH Act does not distinguish between situations in which it would be
appropriate for U.S. courts to enforce foreign libel judgments and those where
enforcement should be refused.121 There may be cases in which the parties to a
suit have such a tenuous connection to the United States that, although the
foreign defamation judgment itself might conflict with the First Amendment,
enforcement of the judgment might still be desirable. For instance, in Telnikoff
v. Matusevitch, the Court of Appeals of Maryland refused to enforce a British
libel judgment because the judgment was contrary to the state’s public policy,
even though both the plaintiff and the defendant were residents of England
when the defamatory statements were published and when the British court

116. 735 ILL. COMP. STAT. 5/12-621(b)(7) (2008); N.Y. C.P.L.R. § 5304(b)(8) (McKinney Supp.
2010).

117. C.P.L.R. § 5304(b)(8); see also 735 COMP. 5/12-621(b)(7).
118. 28 U.S.C. § 4102(a)(1). The SPEECH Act prohibits federal courts from enforcing foreign

defamation judgments that are inconsistent with the First Amendment. This provision raises the
following question: Is it not already the rule that courts are barred from enforcing judgments that are
inconsistent with the First Amendment because such enforcement would itself be a violation of the First
Amendment? Answering this question is beyond the scope of this Note, but I do wish to flag this
important issue and two possible considerations. First, would the rule of Shelley v. Kraemer, in which
the Supreme Court held that enforcement by a state court of a racially restrictive covenant was itself a
violation of the Fourteenth Amendment, apply in the First Amendment context? See 334 U.S. 1, 18
(1948). Second, could the text of the First Amendment itself support such a rule? The Amendment
provides that “Congress shall make no law . . . abridging the freedom of speech . . . .” U.S. CONST.
amend. I (emphasis added). Can the text’s prohibition on legislation also be construed to prohibit
enforcement of foreign judgments?

119. The Act provides that a “domestic court shall not recognize or enforce a foreign judgment” that
is inconsistent with the First Amendment. 28 U.S.C. § 4102(a)(1). The Act defines “domestic court” to
include both state courts and federal courts. Id. § 4101.

120. See Hearing, supra note 55, at 70 (statement of Prof. Linda J. Silberman, New York University
School of Law).

121. Id. at 65.
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entered judgment in favor of the plaintiff.122 The only connection with the
United States was that the judgment debtor eventually moved to Maryland and
had assets there.123 The Telnikoff decision has been strongly criticized for
failing to identify sufficient American interests in the private dispute to warrant
nonrecognition on public policy grounds.124 Indeed, the lone dissenting judge in
Telnikoff made exactly this argument, finding no American interest implicated in
a libel suit “by one resident of England against another resident of England.”125

Where the United States is only tangentially implicated, as in Telnikoff, there is
a strong argument that U.S. public policy should not be invoked as a ground for
refusing to enforce the foreign defamation judgment.

The point here is not that Telnikoff reached the wrong result, but rather, that
the SPEECH Act makes the Telnikoff result mandatory for all courts in the
United States, both state and federal. Such an approach—blindly denying
enforcement in U.S. courts to all foreign defamation judgments that do not
comport with the First Amendment, regardless of the particular facts of the
case—fails to give adequate consideration to the traditional demands of inter-
national comity. Professor Linda Silberman of the New York University School
of Law has criticized mandatory nonrecognition for failing to contain “any
nuance” for these concerns.126 She rightly worries that the mandatory nonrecog-
nition rule contained in the weak federal bill will create “‘libel tourism’ in
reverse,” where U.S. courts impose American views of free speech on the rest
of the world, regardless of particular circumstances.127

Therefore, although explicit codification of a nonrecognition principle is a
positive step, the principles underlying comity and private international law
counsel in favor of permissive, rather than mandatory, nonrecognition. Ameri-
can courts should have the authority to depart from the general rule that foreign
judgments are to be enforced where the judgment conflicts with the First
Amendment, but they should not be required to do so in every case. Courts
should have discretion to enforce foreign defamation judgments, even those that
conflict with the First Amendment, where a tenuous connection between the suit
and the United States means that American interests are not seriously impli-
cated. For this reason, the permissive nonrecognition principle enshrined in the

122. Telnikoff v. Matusevitch, 702 A.2d 230, 249 (Md. 1997).
123. Hearing, supra note 55, at 65–66 (statement of Prof. Linda J. Silberman).
124. See id.; Mark D. Rosen, Should “Un-American” Foreign Judgments Be Enforced?, 88 MINN. L. REV.

783, 859 (2004) (concluding that “[h]ad the court [in Telnikoff] engaged in an ordinary comity analysis rather
than its misplaced constitutional frolic, it probably would have decided to enforce the foreign judgment”);
Linda J. Silberman & Andreas F. Lowenfeld, A Different Challenge for the ALI: Herein of Foreign Country
Judgments, an International Treaty, and an American Statute, 75 IND. L.J. 635, 644 (2000) (criticizing Telnikoff
because the court failed to identify the American interests at stake in the litigation).

125. Telnikoff, 702 A.2d at 257 (Chasanow, J., dissenting).
126. Hearing, supra note 55, at 68 (statement of Prof. Linda J. Silberman). The fear of “reverse libel

tourism” has also been expressed with respect to New York’s libel tourism statute. See Jay C. Carlisle, Recent
Jurisdiction Developments in the New York Court of Appeals, 29 PACE L. REV. 417, 427–28 (2009).

127. Hearing, supra note 55, at 68 (statement of Prof. Linda J. Silberman).
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state statutes is preferable to the mandatory nonrecognition principle contained
in the SPEECH Act.

B. PRE-ENFORCEMENT DECLARATORY JUDGMENT OF UNENFORCEABILITY

Both the New York and Illinois statutes, as well as the SPEECH Act, authorize
American authors to sue foreign defamation claimants before they seek to enforce
their judgments in U.S. courts for a declaration of unenforceability. Although a
pre-enforcement declaratory suit is desirable in many ways—principally because it
permits the American author to definitively determine his liability exposure on his
own time frame, thereby minimizing the costs of uncertainty—authorizing such a suit
raises weighty policy concerns and problems with personal jurisdiction.

1. Jurisdiction

The Illinois and New York statutes, as well as the SPEECH Act, authorize
U.S. courts to exercise personal jurisdiction over a foreign defamation claimant
based solely on the institution of a libel suit in a foreign country. Such an
extensive authorization of personal jurisdiction over foreign claimants is unprec-
edented and poses serious problems under existing case law. It is unlikely that a
U.S. court would permit the bold extension of personal jurisdiction contem-
plated by the state and federal legislation.

Courts in the United States may not exercise personal jurisdiction over just
anybody. Constitutional due process constrains a court’s jurisdictional reach. In
International Shoe Co. v. Washington, the Supreme Court held that courts may
only exercise personal jurisdiction over a defendant if he has “certain minimum
contacts” with the forum state “such that the maintenance of the suit does not
offend ‘traditional notions of fair play and substantial justice.’”128 Unless a
defendant’s contacts with a forum are “continuous and systematic,”129 courts
may only exercise specific jurisdiction, which requires a connection between the
defendant’s contacts and the plaintiff’s suit.130 These minimum personal jurisdic-
tion requirements also apply to foreigners sued in U.S. courts.131

Few foreign defamation claimants will have enough “continuous and system-
atic” contacts to subject them to general personal jurisdiction. Therefore, for-

128. 326 U.S. 310, 316 (1945) (quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940)).
129. A person who conducts “continuous and systematic” business in a forum is subject to general

personal jurisdiction and may be sued on any matter. See Helicopteros Nacionales de Colombia, S.A. v.
Hall, 466 U.S. 408, 414–19 (1984); Perkins v. Benguet Consol. Mining Co., 342 U.S. 437, 448 (1952).

130. See, e.g., McGee v. Int’l Life Ins. Co., 355 U.S. 220, 223 (1957); see also World-Wide Volks-
wagen Corp. v. Woodson, 444 U.S. 286, 297 (1980).

131. See Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102 (1987). In Asahi, the plaintiff, who was
injured in a motorcycle accident, sued Asahi, the manufacturer of the tire-valve assembly used in the tire of the
motorcycle he was riding. Id. at 106. Asahi manufactured the tire-valve assembles in Japan and then sold them
to a tire manufacturer in Taiwan. The Taiwanese tire manufacturer incorporated Asahi’s valve assemblies into
the tires that Asahi sold throughout the world, including in the United States. Id. The Supreme Court held that
the facts of the case did “not establish minimum contacts such that the exercise of personal jurisdiction is
consistent with fair play and substantial justice.” Id. at 116.
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eign defendants will usually only be subject to specific jurisdiction. U.S. courts
have expressed the “minimum contacts” requirement of specific jurisdiction in
various manners. The Ninth Circuit’s formulation is typical: the nonresident
defendant must either (1) “purposefully direct” his activities at the forum state,
or (2) “purposefully avail[] himself of the . . . benefits and protections” of the
forum state’s laws.132 A foreign defamation claimant does not “purposefully
avail” himself of the benefits of the forum state’s laws by suing a resident author in
the courts of another country. Therefore, the only possible theory for finding
minimum contacts is purposeful direction.

The Supreme Court outlined the purposeful direction doctrine in Calder v.
Jones.133 In Calder, actress Shirley Jones sued employees of The National
Enquirer in California state court for an allegedly libelous article that had been
written and edited in Florida.134 The defendants had no other relevant contacts
with California.135 The Court upheld the exercise of personal jurisdiction over
the defendants, noting that the defendants must reasonably have known that
their story would cause injury in California given the magazine’s extensive
circulation in the state.136 Lower courts have read Calder to impose three
requirements for purposeful direction: the defendant must have “‘(1) committed
an intentional act, (2) expressly aimed at the forum state, (3) causing harm that
the defendant knows is likely to be suffered in the forum state.’”137

The Ninth Circuit recently applied the purposeful direction doctrine in a case
posing jurisdictional questions very similar to those raised by the libel tourism
legislation. In Yahoo! Inc. v. La Ligue Contre le Racisme et l’Antisemitisme, the
defendants (La Ligue Contre le Racisme et l’Antisemitisme (LICRA) and
L’Union des Etudiants Juifs de France (UEJF)) sued Yahoo! in French court for
violating French laws banning the display of Nazi-related images.138 The
French court ordered Yahoo! to disable access to Nazi-related material for
French users, and assessed a penalty of €100,000 for each day that Yahoo! vio-
lated the order.139 Yahoo! objected to the order on the grounds that it was

132. Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 802 (9th Cir. 2004) (citing Lake v.
Lake, 817 F.2d 1416, 1421 (9th Cir. 1987)).

133. 465 U.S. 783 (1984).
134. Id. at 785–86.
135. Id.
136. Id. at 789–90. In Calder, the tabloid’s largest circulation was in California. Id. at 785. Although some

lower courts have read Calder to require that the “brunt” of the harm be suffered in the forum state, meaning
that only the state in which the greatest harm was inflicted could constitutionally exercise personal jurisdiction
under the effects test, see, e.g., Core-Vent Corp. v. Nobel Indus. AB, 11 F.3d 1482, 1486 (9th Cir. 1993), such a
reading appears to be incorrect given the Supreme Court’s decision in Keeton v. Hustler Magazine. Decided on
the same day as Calder, Keeton also upheld the jurisdiction of a court in New Hampshire over the defendant in
a defamation action, even though Hustler magazine had greater circulation figures in many other states. See
Keeton v. Hustler Magazine, 465 U.S. 770, 780 (1984).

137. See, e.g., Schwarzenegger, 374 F.3d at 803 (quoting Dole Food Co. v. Watts, 303 F.3d 1104,
1111 (9th Cir. 2002)).

138. 433 F.3d 1199, 1202 (9th Cir. 2006).
139. Id. at 1202–03.
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technologically impossible for the company to identify all French users and
block access to the Nazi-related material for those users and those users only.140

After the French court reaffirmed its order, Yahoo! filed suit against LICRA and
UEJF in federal district court in California “seeking a declaratory judgment that
the interim orders of the French court [were] not recognizable or enforceable in
the United States.”141 The district court concluded that it had personal jurisdic-
tion over both LICRA and UEJF,142 and an en banc panel of the Ninth Circuit
affirmed on the personal jurisdiction issue.143

The Ninth Circuit first noted that the actions taken in connection with the
French suit against Yahoo! were the only possible bases for personal jurisdiction
over the foreign defendants. Those actions included: (1) sending a cease and
desist letter to Yahoo!’s California headquarters, (2) serving process on Yahoo!
in California to commence the French suit, and (3) obtaining orders from the
French court and serving the orders on Yahoo! in California.144 The majority
held that neither sending the cease and desist letter nor serving documents on
Yahoo! in connection with the French suit were sufficient to establish personal
jurisdiction over LICRA and UEJF.145 The court found personal jurisdiction on
the basis of the defendants’ third contact—obtaining an order from the French
court directing Yahoo! to take action in California by changing its web servers
or face a substantial penalty. Acknowledging that it was a “close question,”146 the
court applied the Calder effects test and found that obtaining the foreign judgment
was an “intentional act” that was “expressly aimed at the forum state” and caused
harm that the defendants knew would likely be suffered in California.147

140. Id. at 1203.
141. Id. at 1204.
142. Yahoo! Inc. v. La Ligue Contre le Racisme et l’Antisemitisme, 145 F. Supp. 2d 1168, 1180

(N.D. Cal. 2001).
143. Yahoo!, 433 F.3d at 1211. Although the en banc court held that personal jurisdiction over

LICRA and UEJF was appropriate, the court still dismissed Yahoo!’s suit. Of the eleven judges on the
panel, eight found that there was personal jurisdiction, and three found that there was no personal
jurisdiction. Id. at 1224. However, of the eight that found personal jurisdiction, three judges found that
the case was not ripe because it was “extremely unlikely” that any penalty would be enforced against
Yahoo! in California. Id. at 1221. After instituting the declaratory action in federal district court, Yahoo!
voluntarily adopted a new policy prohibiting the use of its auction or posting sites to offer items or
images that “promote or glorify groups that are known principally for hateful and violent positions.” Id.
at 1205 (internal quotation marks omitted). The three judges thought it likely that Yahoo!’s voluntary
policy change brought it into substantial compliance with the French court’s order, and therefore there
was little possibility that the order or the monetary fines would ever be enforced against the company.
Id. at 1223. The judges felt compelled by the “novelty, importance and difficulty of the First
Amendment issues” presented by the case to “scrupulously observe the prudential limitations on the
exercise of our power.” Id. Combining the three judges who found that the case was not ripe with the
three judges who found no personal jurisdiction yielded a six-judge majority for dismissing Yahoo!’s
suit. Id. at 1224.

144. Id. at 1205.
145. Id. at 1208–09.
146. Id. at 1211.
147. Id. at 1209–11 (quoting Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 805 (9th Cir. 2004))

(internal quotation marks omitted).
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Three members of the en banc panel dissented from the personal jurisdiction
holding. Judge Ferguson thought that LICRA and UEJF had not “expressly
aimed” their conduct at California by obtaining orders from the French court
because the orders only directed Yahoo! “to perform significant acts locally in
France, not in California.”148 Judge Tashima criticized the majority’s “radical
extension” of the Calder effects doctrine and decried the majority’s holding that
“the petitioning by a citizen of the courts of his or her own country to uphold
the laws of that country [could] form the sole basis of personal jurisdiction” in a
U.S. court.149 Judge O’Scannlain noted that Calder “stake[s] out the limits of
personal jurisdiction as approved by the Supreme Court” and argued that the
defendants’ actions “lie beyond that limit.”150 He asserted that the defendants’
contacts with California were, “at most, incidental to the legitimate exercise of
their rights under French law,” and that the defendants should not have reason-
ably anticipated being haled into California court.151

Yahoo! sheds light on the jurisdictional problems raised by several of the state
and federal legislative approaches to the problem of libel tourism. It is highly
questionable whether the personal jurisdiction provisions in the state and federal
libel tourism legislation will meet the requirements of constitutional due process, as
articulated in Calder and applied in the context of foreign judgments in Yahoo!.

The New York and Illinois libel tourism statutes authorize courts to exercise
personal jurisdiction over any person who “obtains a judgment” in a foreign
defamation suit against a resident of the state or a person with attachable assets
in the state.152 The New York and Illinois statutes appear, at first blush, to fall in
line with Yahoo! by requiring a judgment before permitting courts to exercise
personal jurisdiction over a foreign defamation claimant.153 However, there are
relevant factual distinctions between the French order in Yahoo! and a foreign
libel judgment that may alter the jurisdictional analysis. The Yahoo! majority

148. Id. at 1225 (Ferguson, J., concurring in the judgment).
149. Id. at 1232–33 (Tashima, J., concurring in the judgment).
150. Id. at 1230 (O’Scannlain, J., concurring in the judgment).
151. Id. at 1231.
152. 735 ILL. COMP. STAT. 5/2-209(b-5) (2008); N.Y. C.P.L.R. 302(d) (McKinney Supp. 2010).
153. In contrast, the Free Speech Protection Act of 2009—the proposed strong federal bill—would

have authorized district courts to exercise personal jurisdiction over a foreign libel claimant if the
claimant merely served any documents in connection with the foreign lawsuit on a U.S. citizen. S. 449,
111th Cong. § 3(b) (2009). In Yahoo!, the entire en banc panel flatly rejected personal jurisdiction based
solely on the service of documents in connection with a lawsuit in another country. Even the majority
disavowed such an expansive interpretation of the Calder effects doctrine, noting that adopting such a
rule would be tantamount to “providing a forum-choice tool by which any United States resident sued
in a foreign country and served in the United States could bring suit in the United States, regardless of
any other basis for jurisdiction.” Yahoo!, 433 F.3d at 1209. No court has ever approved such an
expansive interpretation of personal jurisdiction. See id. If service of documents alone constituted
sufficient minimum contacts to authorize the courts of a state to exercise personal jurisdiction over a
defendant, almost anything would constitute minimum contacts, and the International Shoe test would
cease to be any real constraint. Therefore, it is highly unlikely that the jurisdictional provision of the
strong federal bill would have withstood a legal challenge. These concerns likely contributed to the
changes between the strong federal bill and the ultimately enacted SPEECH Act.

214 [Vol. 99:189THE GEORGETOWN LAW JOURNAL



placed emphasis on the fact that the French order would require Yahoo! to
perform significant acts in California—the company would have to change its
California-based web servers in order to block access to Nazi-related content for
French users.154 Foreign libel judgments may not require the same degree of
affirmative action inside the United States in order for the author to comply. If
the judgment includes an injunction requiring the American author to take
certain affirmative steps—such as publishing an apology—then the “affirmative
action” requirement of Yahoo! may be satisfied.155 If, however, the foreign judg-
ment simply awards the defendant damages or declares the defamatory state-
ment to be false, it cannot as easily be said that the suit was “expressly aimed”
at the forum state. Even if the foreign judgment requires the author to take
affirmative actions in the United States, doctrinal problems would arise if the
foreign defamation claimant did not know where the American author lived. For
example, if Bin Mahfouz was unaware that Ehrenfeld lived in New York, could
it be said that he “expressly aimed” his conduct at the state by obtaining the
foreign judgment?

In finding personal jurisdiction, the Yahoo! majority also emphasized that the
impact of the French court’s financial penalty would be felt by Yahoo! at its California
headquarters.156 Under one line of reasoning, reliance on unenforced money
judgments for the purposes of finding Calder purposeful direction is misplaced.
A foreign money judgment will only cause direct harm in the United States if
the foreign libel claimant comes to U.S. court to enforce it. But the moment he
seeks to enforce the foreign judgment, he will automatically become amenable
to personal jurisdiction. However, this argument ignores the collateral chilling
effects that even unenforced foreign money judgments can have on an American
author.157 If the foreign defamation claimant knows that his money judgment
may cause the American author to lose publishing opportunities, a strong case
can be made that he “expressly aimed” his conduct at the forum state.

The newly enacted federal SPEECH Act also authorizes any U.S. citizen
“against whom a foreign [defamation] judgment is entered” to bring an action in
district court seeking “a declaration that the foreign judgment is repugnant to
the Constitution or laws of the United States.”158 The Act provides for nation-
wide service of process, authorizing process to “be served in the judicial district
where the case is brought or any other judicial district of the United States
where the defendant may be found, resides, has an agent, or transacts busi-
ness.”159 Because service of process is necessary for the exercise of personal

154. Yahoo!, 433 F.3d at 1209.
155. See Ehrenfeld v. Bin Mahfouz, 881 N.E.2d 830, 832–33 (N.Y. 2007) (describing how the

English court order required Ehrenfeld to publish an apology and to prevent Funding Evil from
“leak[ing] into the [English court’s] jurisdiction”).

156. Yahoo!, 433 F.3d at 1209.
157. See supra section I.D.2.
158. 28 U.S.C. § 4104(a)(1).
159. Id. § 4104(b).
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jurisdiction, this provision of the SPEECH Act, in effect, broadly authorizes
federal courts to exercise personal jurisdiction over any defendant who resides,
can be found, has an agent, or transacts business anywhere in the United States.
Although the SPEECH Act is somewhat narrower than the New York and
Illinois statutes, which require no territorial nexus at all for the exercise of
personal jurisdiction, this provision of the Act is still problematic. For example,
the Act would authorize an author in New York seeking a declaration that a
foreign defamation judgment obtained in the United Kingdom is unenforceable
to serve process on the foreign judgment holder if he vacations in California,
has an agent in Utah, or sells widgets in Florida. These contacts do not satisfy
the demands of specific jurisdiction, which require a connection between the
defendant’s contacts and the subject matter of the plaintiff’s suit.160 Addition-
ally, the Act authorizes service of process where a defendant has no contacts
with the specific state where the plaintiff instituted the declaratory suit, even
though the defendant may have some minimal contacts in other states. In short,
the declaratory judgment provision of the SPEECH Act faces the same personal
jurisdiction hurdles that will likely bedevil the New York and Illinois statutes.

Whether current personal jurisdiction law will support provisions in the state
and federal libel tourism legislation that provide for personal jurisdiction over
foreign defamation claimants and judgment holders is uncertain. The principles
expressed in Yahoo! suggest that personal jurisdiction could be permissible.
However, Yahoo! marks one of the most radical extensions of the Calder effects
doctrine to date, and it is unclear whether other courts will follow the Ninth
Circuit’s lead.161 Linda Silberman recently expressed doubt about the Yahoo!
line of jurisdictional reasoning in testimony before the House Subcommittee on
Commercial and Administrative Law considering federal libel tourism legisla-
tion. According to Professor Silberman, “[a] person who brings a lawsuit in a
foreign country . . . does not engage in the kind of ‘purposeful conduct’ directed
to the United States that the Supreme Court has required to meet the constitu-
tional standard of ‘minimum contacts’ and ‘reasonableness’ for asserting jurisdic-
tion.”162 Although the Supreme Court has, in the past, proven willing to
renovate its personal jurisdiction jurisprudence to meet the demands of evolving
technology,163 the extension of personal jurisdiction contemplated by the state

160. See, e.g., McGee v. Int’l Life Ins. Co., 355 U.S. 220, 223 (1957); see also World-Wide Volks-
wagen Corp. v. Woodson, 444 U.S. 286, 297 (1980).

161. The Ninth Circuit, after all, is reversed by the Supreme Court more often than any other circuit. See
Kevin M. Scott, Supreme Court Reversals of the Ninth Circuit, 48 ARIZ. L. REV. 341, 341 (2006) (“[O]ver
the past twenty-one Supreme Court terms . . . the Ninth Circuit has been reversed an average of 14.48 times,
with the next closest circuit (the “new” Fifth) reversed 5.14 times per term over the same period.”).

162. Hearing, supra note 55, at 70 (statement of Prof. Linda J. Silberman).
163. “As technological progress has increased the flow of commerce between the States, the need for

jurisdiction over nonresidents has undergone a similar increase. At the same time, progress in
communications and transportation has made the defense of a suit in a foreign tribunal less burden-
some. In response to these changes, the requirements for personal jurisdiction over nonresidents have
evolved from the rigid rule of [Pennoyer v. Neff] to the flexible standard of [International Shoe]. But it
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and federal libel tourism legislation may be one bridge too far.164

2. Policy

Even if a pre-enforcement declaratory judgment suit is permissible under
personal jurisdiction law, Congress and the state legislatures should also pay
heed to the possible policy implications of such a remedy. In this regard, the
state libel tourism statutes and the SPEECH Act, which condition the exercise
of personal jurisdiction on the foreign defamation claimant actually obtaining a
judgment, are preferable to the proposed strong federal bill, which would have
conditioned the exercise of personal jurisdiction on the mere service of docu-
ments in connection with a foreign lawsuit.165

As previously explained, even unenforced foreign defamation judgments
carry collateral consequences that may chill the speech of American authors.
Among these collateral consequences is the cost of uncertainty. Whether the
foreign defamation judgment will be enforced by a U.S. court is an uncertain
legal question. In most states, enforcement turns on whether the foreign judg-
ment violates public policy. Under the Illinois and New York acts, enforcement
turns on whether the law applied in the foreign jurisdiction provides at least as
much protection for freedom of speech and the press as provided by the state
and federal constitutions.166 Although the Bachchan and Telnikoff decisions
provide some guidance about the direction U.S. courts may take, this guidance
is minimal at best.167 Providing authors with the option to seek a declaratory
judgment that a foreign libel judgment is unenforceable in the United States will
help to eliminate this uncertainty on the author’s own timetable and on the
author’s own terms. A declaration of unenforceability would make the author
less risky for publishers, thereby blunting a significant portion of the foreign
judgment’s chilling effect.

Such a declaratory suit is most valuable after the foreign judgment has been
obtained. The proposed strong federal bill, however, would have authorized
U.S. courts to exercise personal jurisdiction over foreign defamation claimants
before they even obtain a judgment—upon the mere service of documents in
connection with the foreign suit. This timing is problematic. First, the case may

is a mistake to assume that this trend heralds the eventual demise of all restrictions on the personal
jurisdiction of state courts. . . . Those restrictions are more than a guarantee of immunity from inconve-
nient or distant litigation. They are a consequence of territorial limitations on the power of the
respective States.” World-Wide Volkswagen Corp., 444 U.S. at 294 (internal citations omitted) (quoting
Hanson v. Denckla, 357 U.S. 235, 250–51 (1958)).

164. It is almost certain that a foreign defamation judgment holder subjected to a suit for declaratory
judgment in U.S. court under the SPEECH Act or similar state statutes would mount a challenge to the
exercise of personal jurisdiction on constitutional due process grounds. See Jarret Perlow, Personal
Jurisdiction, in International Litigation (Jennifer Toole ed.), 43 INT’L LAW. 505, 516–17 (2009).

165. See supra note 153.
166. See 735 ILL. COMP. STAT. 5/12-621(b)(7) (2008); N.Y. C.P.L.R. 5304(b)(8) (McKinney Supp. 2010).
167. Bachchan and Telnikoff are the only two cases in which U.S. courts have declined to enforce

British defamation judgments, and both decisions have received substantial criticism from the academy.
See supra note 64 and accompanying text.
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not be ripe;168 just because a suit has been commenced and documents have
been served does not mean that the foreign defamation claimant will prevail.
Authorizing U.S. courts to determine the enforceability of hypothetical foreign
judgments before those judgments are even entered deprives courts of the
concrete framing of a legal issue that ripeness usually requires. Further, if the
foreign defamation claimant does not end up obtaining a judgment in the
foreign suit, the prejudgment litigation in the United States would be a waste of
scarce judicial resources.

Beyond problems of ripeness, other policy concerns counsel against authoriz-
ing declaratory suits before foreign judgments are entered. The proposed strong
federal bill would essentially have “provid[ed] a forum-choice tool by which
any United States resident sued in a foreign country and served in the United
States could bring suit in the United States, regardless of any other basis for
jurisdiction.”169 Such a forum-choice tool, permitting U.S. citizens automati-
cally to “transfer” foreign litigation into a U.S. court, poses serious comity concerns.
It has long been recognized that sovereign states have the right to define and
adjudicate substantive rights and liabilities within their borders. As Justice Story
wrote in his classic Commentaries on the Conflict Between Foreign and Domes-
tic Laws, “it is the province of every sovereignty to administer justice in all
places within its own territory and under its own jurisdiction, to take cognizance
of crimes committed there and of the controversies that arise within it.”170 To
allow American authors sued abroad simultaneously to litigate the merits of the
same case in U.S. court would interfere with the judicial processes of other
sovereign nations, and thereby seriously offend the doctrine of comity. The
strong federal bill’s authorization of prejudgment jurisdiction would have been
qualitatively different from the state bills’ and the SPEECH Act’s authorization
of post-judgment jurisdiction. The latter simply determines whether an existing
foreign judgment is enforceable in the United States, whereas the former
actively interferes with ongoing judicial processes of other nations. Therefore,
American authors should only be permitted to seek declaratory judgments of
unenforceability after the judgment in the foreign defamation suit has been
entered. In this respect, Congress made a wise decision in enacting the SPEECH
Act instead of the proposed strong federal bill.

C. SUIT FOR DAMAGES

The proposed strong federal bill would have authorized U.S. authors to sue
foreign defamation claimants for damages in U.S. court. Authorizing U.S. authors to
sue foreign defamation claimants not only for a declaration of unenforceability

168. See Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967) (explaining that, in evaluating ripe-
ness, the court must evaluate two aspects of a case: (1) the “fitness of the issues for judicial decision,”
and (2) the “hardship to the parties of withholding court consideration”).

169. Yahoo! Inc. v. La Ligue Contre le Racisme et l’Antisemitisme, 433 F.3d 1199, 1209 (9th Cir. 2005).
170. JOSEPH STORY, COMMENTARIES ON THE CONFLICT OF LAWS, FOREIGN AND DOMESTIC § 585 (8th ed. 1883).
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but also for monetary damages poses the same jurisdictional problems noted
above.171 The damages suit provision of the strong federal bill poses even more
serious policy concerns, however.

Although Congress did not choose to include a provision authorizing U.S.
authors to seek monetary damages from foreign defamation claimants in the
SPEECH Act, the possibility of such a provision appearing in future legislation
remains. The SPEECH Act was a compromise, and some believe that it does not
go far enough. Senator Jon Kyl (R-AZ) has already publicly called for stronger
libel tourism legislation, including the possibility of a damages provision.172 Because
the possibility of a damages provision in either state or federal legislation remains, an
analysis of the policy implications of such a provision is warranted.

1. Policy

The strong federal bill would have authorized U.S. authors to sue foreign
defamation claimants for damages in U.S. court. Under the strong federal bill, if
the court determined that the speech at issue in the foreign suit did not
constitute defamation under U.S. law, the court could award the U.S. author
clawback damages,173 a potent remedy. A damages award by a U.S. court could
effectively offset the foreign defamation judgment. If the foreign claimant sought to
enforce the defamation judgment against the author’s assets in another country,
the author could enforce her damages judgment against any assets the defendant
has in the United States. The Act also would have authorized the court to award
treble damages if the fact finder determined by a preponderance of the evidence
that the foreign defamation claimant “intentionally engaged in a scheme to
suppress rights under the first amendment.”174 As Representative Peter King
(R-NY)—the sponsor of the strong federal bill—wrote in a 2008 editorial, the
possibility of a countersuit for damages, and the possibility of treble damages,
may make a foreign defamation claimant “think twice” before trying to “exploit
foreign libel laws against American authors and publishers.”175

Although authorizing a suit for damages may help to deter some individual
libel tourists, the aggressive assertion of U.S. jurisdiction contained in the
damages suit provision may lead to serious consequences on the international
stage. First, the United States may face retaliation. Authorizing anti-suit dam-
ages in this country may lead other countries to authorize anti-anti-suit dam-

171. See supra section III.B.1.
172. See supra note 114.
173. S. 449, 111th Cong. § 3(c)(2) (2009).
174. Id. § 3(d). The strong federal bill further elaborated on the meaning of “a scheme to suppress

rights under the first amendment.” Such a scheme would entail “discouraging publishers or other media
from publishing, or discouraging employers, contractors, donors, sponsors, or similar financial support-
ers from employing, retaining, or supporting, the research, writing, or other speech of a journalist,
academic, commentator, expert, or other individual.” Id.

175. King, supra note 2.
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ages,176 or may lead to a general disregard of U.S. laws by foreign nations in
other areas. Such retaliatory back-and-forth litigation can only lead to the
needless waste of judicial resources. Indeed, similar extraterritorial applications
of U.S. law in the past have provoked just the kind of international retaliation
between the United States and the United Kingdom that the federal libel tourism
legislation may ignite. In Laker Airways Ltd. v. Pan American World Airways,
for example, Laker Airways filed an antitrust action in U.S. federal court against
several foreign airlines, including British Airways.177 In response, the British
Secretary of State issued an order prohibiting the British airlines “from comply-
ing with any court orders issued in connection with” the U.S. antitrust action.178

This and other extraterritorial applications of American law led the British
Parliament to pass the Protection of Trading Interests Act, which gives the
Secretary of State for Trade and Industry the authority to issue orders prohibit-
ing individuals and companies in the United Kingdom from complying with the
laws or proceedings of a foreign state.179 Given the United Kingdom’s retalia-
tory responses to prior extraterritorial assertions of U.S. law, it is likely that it
and other nations would react negatively to a U.S. award for monetary damages
based solely on a defamation suit filed and prosecuted legitimately under U.K.
libel laws.

On a more fundamental level, by enacting a provision authorizing U.S.
authors to sue foreign defamation claimants for monetary damages, the United
States may be accused of imposing its constitutional values on the rest of the
world. It is one thing to deny foreign defamation claimants the ability to enforce
foreign judgments against U.S. citizens using U.S. courts. It is quite another
thing to authorize suits for extensive damages based solely on a foreign
defendant’s legitimate suit in another country to vindicate his rights under the
laws of that country. Nations have the freedom to order their societies as they
see fit. Part of this ordering involves a choice between the values of free speech
on the one hand and personal reputation on the other. The United States has
struck its own balance, and other countries have struck theirs; American law has
long embodied a respect for the legal and policy choices of other sovereign
powers.180 The money damages provisions in the Free Speech Protection Act of
2009 are contrary to this long-standing respect, and they run the risk of
squelching other nations’ sovereign policy choices—a form of First Amendment

176. To illustrate, Britain may authorize prevailing defamation plaintiffs who face a damages
counter-suit in the United States to counter-sue the U.S. author again in Britain. Cf. Hearing, supra
note 55, at 70 (statement of Prof. Linda J. Silberman).

177. Laker Airways Ltd. v. Pan Am. World Airways, 559 F. Supp. 1124, 1126 (D.D.C. 1983).
178. See Monroe Leigh, Judicial Decisions, 78 AM. J. INT’L L. 666, 666 (1984).
179. Protection of Trading Interests Act, 1980, c. 11 (Eng.); see also Daryl A. Libow, Note, The

Laker Antitrust Litigation: The Jurisdictional “Rule of Reason” Applied to Transnational Injunctive
Relief, 71 CORNELL L. REV. 645, 657 (1986).

180. As then-Judge Cardozo eloquently summarized the attitude of American common law towards
foreign judgments: “We are not so provincial as to say that every solution of a problem is wrong because we
deal with it otherwise at home.” Loucks v. Standard Oil Co., 120 N.E. 198, 201 (N.Y. 1918).
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imperialism.181 The strong federal bill pays no heed to these serious interna-
tional policy concerns.

Further, the treble damages provision contained in the strong federal bill is
particularly unwise. The availability of treble damages under American antitrust
statutes is “widely considered to be one of the most unacceptable aspects of
U.S. regulatory law”182 and has sparked serious international backlash. Close
allies such as Australia, Canada, and England have enacted frustration-of-
judgment statutes and clawback statutes183 in order to prevent litigants from
enforcing treble damage judgments issued by U.S. courts.184 The treble dam-
ages provision in the strong federal bill would likely provoke a similarly
negative international reaction. It is unlikely that the moderate deterrence benefit of
the treble damages provision would justify the severe damage that such a
provision would inflict on international comity.

IV. A NEW WAY FORWARD

Libel tourism is a significant problem. Foreign libel judgments have direct
and collateral consequences that are likely to chill speech protected by the First
Amendment. Although action is needed, several of the solutions that have been
enacted and that are being considered in state legislatures and the U.S. Congress
raise serious legal and policy concerns. Of the three proposed remedies, the most
problematic is authorizing American authors to sue foreign defamation claim-
ants for damages. Any benefit in terms of deterrence would be substantially
outweighed by the harm that such a provision would inflict on international
comity. On the other hand, codification of the principle that U.S. courts need not
enforce foreign judgments that conflict with the First Amendment is a positive
and generally unobjectionable step, as long as nonrecognition is discretionary.
However, simple codification may not be enough. Authors must bear the cost of
uncertainty while waiting for foreign judgment holders to seek enforcement. A
declaratory suit would allow authors to resolve the question of their liability on
their own time frames, thereby removing a substantial portion of the uncertainty
costs. As previously explained, personal jurisdiction poses the most substantial

181. See Maltby, supra note 64, at 2024 (“In protecting freedom of speech within our borders, courts
should craft their decisions carefully, in order to minimize the imposition of our standards on countries
that have chosen to order their societies differently.”); cf. Cooper, supra note 50, at 23, 26 (criticizing
the decision of the district court in Yahoo! to refuse to enforce the French court’s order, claiming that it
“smack[ed] of an effort to globalize U.S. constitutional values,” and that “[t]o expect France to allow
foreign constitutional interests to trump its own laws is an affront to its sovereignty”).

182. See Hannah L. Buxbaum, The Private Attorney General in a Global Age: Public Interests in
Private International Antitrust Litigation, 26 YALE J. INT’L L. 219, 251 (2001).

183. These clawback statutes enable defendants who have paid treble damages judgments in the
United States to recover the multiple portion of the judgment from the successful plaintiff. See Note,
Power To Reverse Foreign Judgments: The British Clawback Statute Under International Law,
81 COLUM. L. REV. 1097, 1097–98 (1981).

184. See Jonathan T. Schmidt, Note, Keeping U.S. Courts Open to Foreign Antitrust Plaintiffs: A Hybrid
Approach to the Effective Deterrence of International Cartels, 31 YALE J. INT’L L. 211, 221–22 (2006).
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hurdle to authorizing declaratory suits. In this Part, I offer suggestions for a new
way forward. These proposed solutions explore various ways in which courts
and legislatures can create the personal jurisdiction necessary to support declara-
tory suits, while still paying heed to important comity concerns. There are three
possible routes: (1) reconceptualizing the law of personal jurisdiction through
the courts, (2) enacting modified legislation, or (3) pursuing a treaty.

A. THROUGH THE COURT: RECONCEPTUALIZING PERSONAL JURISDICTION

First, courts may refashion personal jurisdiction law in order to permit U.S.
authors to sue foreign defamation claimants in U.S. court for declarations of
unenforceability. As previously explained, it is questionable whether the Calder
effects doctrine would support the exercise of personal jurisdiction over a
foreign defendant based solely upon the prosecution of a defamation action in
another country. Simply to extend the Calder effects doctrine to encompass all
foreign defamation claimants may stretch it past the breaking point. There is,
however, another option: courts may rely on the unique legal and policy con-
cerns raised by free speech to find that, in the particular context of libel tourism,
the First Amendment compels finding personal jurisdiction over foreign defama-
tion claimants.

Such an innovation in personal jurisdiction law would result from the colli-
sion of two different parts of the Constitution—the Due Process Clause and the
First Amendment. The minimum contacts requirement for exercising personal
jurisdiction is a product of constitutional due process.185 Due process and the
First Amendment arguably collide when foreign defamation judgments chill the
speech of American authors. When the constitutional rights of one party conflict
with the constitutional rights of another party, courts sometimes require one
party’s rights to yield.186 Thus, courts could reconceptualize the legal landscape
of personal jurisdiction and force the foreign defamation claimant’s due process
rights to yield to the U.S. author’s First Amendment rights.

185. See, e.g., Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).
186. Take, for example, the conflict between a criminal defendant’s right to call witnesses in his own

defense, see Chambers v. Mississippi, 410 U.S. 284, 294 (1973), and the right of a witness to refuse to
testify when his testimony may expose him to criminal sanctions, see U.S. CONST. amend. V. Courts
have routinely held that the witness’s constitutional right against self-incrimination trumps the criminal
defendant’s constitutional right to call witnesses in his defense. See, e.g., United States v. Mabrook, 301
F.3d 503, 506 (7th Cir. 2002) (“[The defendant’s] Sixth Amendment right to the compulsory process
does not trump [the witness’s] Fifth Amendment right against self-incrimination.”); Culkin v. Purkett,
45 F.3d 1229, 1233 (8th Cir. 1995) (“[W]hen a defendant’s Sixth Amendment rights and a witness’s
Fifth Amendment rights collide, an accused’s right to compulsory process must give way to the
witness’[s] Fifth Amendment privilege not to give testimony that would tend to incriminate him.”
(internal quotation marks omitted)); United States v. Cuthel, 903 F.2d 1381, 1384 (11th Cir. 1990)
(“While there is arguably a conflict between a witness’s fifth amendment privilege and a defendant’s
sixth amendment right to compulsory process, such a conflict long ago was resolved in favor of the
witness’s right to silence.” (citing Alford v. United States, 282 U.S. 687, 694 (1931))). This situation
indicates that courts have been willing, in some circumstances, to force one party’s constitutional rights
to yield to the rights of another party.
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Rachel Ehrenfeld made this very argument to the Second Circuit in Ehrenfeld
v. Mafhouz.187 The court did not consider the argument, however, because
Ehrenfeld did not raise it until relatively late in the litigation.188 The Supreme
Court also briefly addressed the impact of First Amendment concerns on
jurisdictional analysis in Calder v. Jones.189 In Calder, a resident of California
sued two residents of Florida for defamation based on an article that had been
written and researched in Florida.190 The Supreme Court held that the California
court could constitutionally exercise personal jurisdiction over the Florida
defendants because the defendants had “intentionally directed” their conduct at
the forum state.191 The Court rejected the argument that the First Amendment
should factor into the jurisdictional analysis, noting that “the potential chill on
protected First Amendment activity stemming from libel and defamation actions
is already taken into account in the constitutional limitations on the substantive
law governing such suits” in different U.S. states.192 Because the First Amend-
ment already imposed limits on the substantive law that California could apply
to a defamation suit, the Court declined to “double count[]” the First Amend-
ment by allowing it to inform the personal jurisdiction question.193 The situation
presented by libel tourism is different. Whereas in Calder the substantive limits
of the First Amendment on defamation actions applied in all of the potential
forum states, the First Amendment does not impose limits on the defamation
laws of other countries. Instead of double counting, factoring First Amendment
concerns into the jurisdictional analysis may be the only way to count them at
all.194 Therefore, reconceptualizing personal jurisdiction law in the libel tourism
context so that the U.S. author’s First Amendment rights trump the foreign
defamation claimant’s due process rights could allow courts to provide the relief
necessary to overcome the chilling effects on the U.S. author’s speech.

B. THROUGH THE LEGISLATURE: IMPROVED LIBEL TOURISM LEGISLATION

If current personal jurisdiction law will not support the exercise of personal
jurisdiction over foreign defamation judgment holders, and courts refuse to
refashion personal jurisdiction law in the manner suggested above, legislatures
can step in and fill the void. Of course, neither Congress nor state legislatures
can confer personal jurisdiction beyond constitutional limits, but American
legislatures can incentivize foreign judgment holders to consent to the jurisdic-
tion of U.S. courts for the purposes of the declaratory suit. Both Congress and

187. 518 F.3d 102, 105 (2d Cir. 2008).
188. Id. The court ruled that Ehrenfeld’s failure to raise the First Amendment argument earlier in the

course of the litigation amounted to a waiver. Id.
189. 465 U.S. 783 (1984).
190. Id. at 785–86.
191. Id. at 790.
192. Id.
193. Id.
194. See Todd W. Moore, Untying Our Hands: The Case for Uniform Personal Jurisdiction over

“Libel Tourists,” 77 FORDHAM L. REV. 3207, 3246 (2009).
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state legislatures should pass bills providing that if the foreign judgment holder
does not consent to the jurisdiction of the U.S. court in the action for declara-
tory judgment, he will forfeit the right to have a U.S. court enforce his foreign
judgment in the future.195

Such a solution addresses some of the chilling effect caused by uncertainty
over whether the foreign judgment will be enforced in the United States, while
still respecting important principles of international comity. As previously
explained, comity supports the proposition that domestic courts need not en-
force foreign judgments that are repugnant to state and national public policy.
The First Amendment is a critical part of public policy in the United States.
Therefore, domestic courts should have the ability to declare that foreign defama-
tion judgments that conflict with the First Amendment are unenforceable. This
proposed legislative solution simply authorizes courts to make this determina-
tion at the author’s instigation, rather than being forced to wait for the foreign
judgment holder to come to court first.

Requiring the foreign judgment holder to consent to the jurisdiction of the
U.S. court, or else denying him the future ability to have his judgment enforced,
is the most prudent and sensible way to resolve the personal jurisdiction
difficulty. When the foreign judgment holder consents to the court’s jurisdiction,
the American author will be able to determine whether the foreign judgment
will be enforceable against him and thereby remove a substantial portion of
the costs of uncertainty. If the foreign judgment holder refuses to consent to the
court’s jurisdiction, the cost of the uncertainty will also be removed because
the foreign judgment holder will forfeit the ability to have a U.S. court enforce
his judgment in the future. Although in this instance the American author may
not receive the full reputation-vindicating benefit of a declaration from a U.S.
court that the speech at issue does not constitute defamation under the laws of
the United States, the author would receive at least some vindication from the
fact that the foreign judgment holder refused to defend his defamation victory.

Legal support for this approach can be found in an equitable doctrine that has
long been applied by U.S. courts—the doctrine of fugitive disentitlement. As
originally developed in the late nineteenth century, the doctrine barred con-
victed criminal defendants who fled from justice while their appeals were
pending from further pursuing their appeals.196 Today, the doctrine is invoked in
both civil and criminal cases and has been broadened to generally provide that a
“fugitive from justice may not seek relief from the judicial system whose

195. I wish to thank my classmate Kyle Krohn, who suggested this unique legislative solution
during discussion of an earlier draft of this Note.

196. See, e.g., Martha B. Stolley, Sword or Shield: Due Process and the Fugitive Disentitlement
Doctrine, 87 J. CRIM. L. & CRIMINOLOGY 751, 752 (1997). For example, the Supreme Court validated
the application of the doctrine in Estelle v. Dorrough, in which the Court upheld a Texas statute that
mandated automatic dismissal of a criminal appeal when the defendant escaped from custody during
pendency of the appeal. 420 U.S. 534, 535–36 (1975) (per curiam).
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authority he or she evades.”197 Although foreign defamation claimants are not
fugitives, by refusing to consent to the personal jurisdiction of U.S. courts
considering declaratory relief for American authors, they are evading the author-
ity of the American judicial system. Just as the long-standing doctrine of
fugitive disentitlement denies those who evade justice the ability to seek
affirmative relief on other matters in U.S. court, so too may Congress declare
that foreign defamation claimants who refuse to submit to an American court’s
jurisdiction in the author’s action for declaratory judgment may not later invoke
the American judicial system to enforce their foreign judgments.

This solution is not, however, a silver bullet. It does not address all of the
potentially chilling collateral consequences of foreign defamation judgments.
Foreign judgment holders may still enforce their judgments against assets in
foreign jurisdictions, and my solution does not permit American authors and
publishers to seek monetary damages with which to deter libel tourists from
filing foreign defamation actions in the first place. This decision is the result of
a strategic balancing between the benefits that such remedies would provide and
the serious damage that they would inflict upon long-standing principles of
international comity. Although reasonable people may disagree, I argue that the
costs of such ambitious measures would exceed their benefits.

C. THROUGH THE EXECUTIVE: NEGOTIATING A TREATY

The final proposed solution is for the United States to negotiate a treaty on
the recognition and enforcement of foreign judgments. Such a treaty would
permit the United States specifically to identify the kinds of foreign defamation
judgments that conflict with the First Amendment and that will therefore be
denied enforcement by American courts. Including these principles in either a
single multilateral treaty or a series of bilateral treaties would alleviate comity
concerns because the treaties themselves would be the result of international
negotiation and accommodation.

Unfortunately, the treaty option has been tried before, and it failed. The
Hague Convention on the Recognition and Enforcement of Foreign Judgments
in Civil and Commercial Matters was concluded in 1971 under the auspices of
the Hague Conference on Private International Law.198 The Convention was a
spectacular failure and it never went into effect because only three countries
ratified it.199 Recognizing this failure, this Note has proceeded from the premise
that such a treaty is unlikely. However, the United States should not foreclose
the treaty option, and possibly should pursue it at some point in the future.

197. Stolley, supra note 196, at 752.
198. Convention on the Recognition and Enforcement of Foreign Judgments in Civil and Commer-

cial Matters, Feb. 1, 1971, 1144 U.N.T.S. 249, available at http://hcch.e-vision.nl/index_en.php?act�
conventions.text&cid�78.

199. See Yoav Oestreicher, “We’re on a Road to Nowhere”—Reasons for the Continuing Failure To
Regulate Recognition and Enforcement of Foreign Judgments, 42 INT’L LAW. 59, 70 (2008).
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CONCLUSION

Libel tourism is an important issue and it has received a great deal of
attention in recent years. Rachel Ehrenfeld succeeded in bringing the issue to
national prominence, and state legislatures, as well as the U.S. Congress, have
considered a multitude of proposals for addressing the problem and protecting
American authors. In this Note, I have sought to contribute to the ongoing
debate by exploring the roots of libel tourism, analyzing the proposed solutions,
and presenting my own way forward. Libel tourism threatens to chill important
speech in the United States, but many of the proposed and enacted solutions are
problematic. Although some commentators have expressed support for the
strongest countermeasures against libel tourism,200 I conclude that proposed
federal legislation authorizing U.S. authors to sue foreign defamation plaintiffs
for money damages and dictating mandatory nonrecognition of foreign judg-
ments is unwise because such measures will do serious harm to bedrock
principles of international comity. Legislation permitting U.S. courts to refuse to
enforce foreign defamation judgments that conflict with the First Amendment is
a positive step, as is providing authors with the ability to seek declaratory
judgments in U.S. courts concerning the enforceability of foreign defamation
judgments in the United States. Such a declaratory remedy would permit U.S.
authors and publishers to resolve the question of their potential liability on their
own time frame, thereby removing much of the uncertainty cost created by
having an unenforced foreign defamation judgment floating in the ether. These
two remedies—permissive nonrecognition and a declaratory suit—strike the
proper balance between protecting important speech in the United States and
fulfilling the obligations of international comity.

Recognizing that a declaratory suit against a foreign defamation plaintiff
faces serious difficulties under current personal jurisdiction law, I have pro-
posed two ways to create the personal jurisdiction necessary to support such a
suit: the Court could refashion the law of personal jurisdiction to take account
of the First Amendment concerns raised in the libel tourism context, or state and
federal legislatures could enact statutes prohibiting foreign defamation judg-
ment holders from enforcing their judgments in the United States unless they
consent to personal jurisdiction. Either of these solutions would accommodate
the desirability of authorizing declaratory judgments for American authors
facing foreign defamation lawsuits within existing constitutional principles of
personal jurisdiction.

200. See, e.g., Ellen Bernstein, Comment, Libel Tourism’s Final Boarding Call, 20 SETON HALL

J. SPORTS & ENT. L. 205, 223–24 (2010).
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