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Keeping It Real:  Making White Collar Witnesses Blue Collar Friendly 

Introduction 

This article was written in conjunction with the ABA Teleconference, Keeping it Real:  

Making White Collar Witnesses Blue Collar Friendly, held on June 17, 2008 and co-sponsored 

by the Section of Litigation and the ABA Center for Continuing Legal Education.  Few jurors 

have personal experience with the day-to-day responsibilities and activities of today’s executives 

and professionals.  The purpose of the ABA Teleconference and this corresponding written 

material is to explore examination and preparation techniques with executive witnesses to make 

them both credible and likable in civil and white collar criminal cases.  Finding a common 

ground between these executives and witnesses can mean the difference between victory and 

defeat. 

Lessons Learned from Recent Trials 
By the late 1990s, roughly half of American households had stock market investors, 

according to the Investment Company Institute.  When the bubble burst in 2000, multitudes 

suffered significant financial losses as they saw their brokerage accounts and 401(k) balances 

decline dramatically.  As it became apparent that fraud was behind some of the largest corporate 

collapses, the public demanded severe consequences.  According to Ira Lee Sorkin, a former 

prosecutor and official with the Securities & Exchange Commission now in private practice, 

“Middle America lost a lot of money, which led to cries for tougher enforcement to put the 

scoundrels away (Sasseen and Polek, 2006).”  As a result, convicted white collar defendants 

typically get punished more harshly today than they did in the late ‘80s and early ‘90s.   

Over the last six years, federal prosecutors have charged a large number of corporate 

executives with white collar crimes such as corporate fraud, securities violations and tax evasion. 

The government now claims it has won more than 1,000 corporate-fraud convictions since mid-

2002, including those of more than 100 CEOs and presidents (Kiviat et al, 2006).  This number 

primarily reflects plea agreements but also includes a number of trials.  At first glance the results 

of the trials seem mixed, but overall the government has amassed an impressive conviction rate 

while showing a willingness to rethink strategy and retry mistrials in pursuit of a conviction.  It 

appears part of the government’s strategy all along has been to seat blue collar workers on the 

jury.  
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Why Federal Prosecutors Favor Blue Collar Jurors for White Collar Crimes 
Prosecutors favor blue collar jurors who vary from the defendant in terms of wealth, 

education and power for a variety of reasons.  First, as a rule, dissimilar jurors are less likely to 

identify with defendants or empathize with their actions.  For example, blue collar workers tend 

to discount the daily pressures and realities of corporate life in a large company.  They may also 

hold senior executives to extremely high, often unrealistic, standards regarding the detailed 

knowledge about inner workings of the company.  

Unfortunately, a key defense used in many white-collar criminal cases is claiming the 

executives at the top did not necessarily know what their underlings were doing.  Attorneys for 

Jeffrey Skilling and Kenneth Lay both argued that Andrew Fastow was a bad apple who stole 

from the company without the bosses’ knowledge.  Jurors, however, did not buy the defense 

attorney’s argument (Palmeri, 2006).  “How could they rely on others to tell you what was going 

on with everything?” asked juror Amanda Perry, a 23-year-old single mother from suburban 

Baytown, Texas.  “Both defendants had their hands on the wheel,” said juror Freddy Delgado, an 

elementary school principal.  “To say you didn’t know what was going on in your own company 

was not the right thing.”  

Blue collar jurors tend to be strongly patriotic, although they may also harbor a healthy 

skepticism of government over-reaching.  This can lead to an inherent bias towards the 

prosecution unless jurors believe the government has abused its power in any way.  In 

HealthSouth CEO Richard Scrushy’s trial, defense attorneys were successful in helping jurors 

identify with Scrushy by playing on their fear of government power.  “There are certain things 

that resonate with jurors,” Scrushy attorney Donald Watkins said.  “They will not tolerate 

government misconduct, period.  Every juror scans the courtroom and wonders privately, ‘If I 

were sitting there, would they be coming after me, too?’  You have to address these thoughts and 

make them think, ‘Yes, they would steamroll me, too’” (Farrell, 2006).  Additionally, financial 

ambition is a strong American value, and as a general premise, jurors are not quick to penalize 

the wealthy and successful.  Rather, jurors tend to see those fortunes as a possibility for 

themselves someday.  Simply being rich and powerful is not enough to evoke disdain.  A 

defendant has to do something “wrong” beyond that.  

Since many blue collar workers feel relatively powerless, they can be harsh critics of 

white collar defendants who have misused business, social or political power for personal gain. 
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Jurors with an inferiority complex, or those who view themselves as social outsiders or outcasts 

may also relish the opportunity to punish white collar defendants they perceive to have an elitist 

attitude. Creative voir dire or supplemental juror questionnaires can help identify these jurors. 

Kenneth Lay learned this lesson the hard way in the Enron trial.  “He seemed very much 

wanting to be in control; he kind of commanded the room when he answered questions,” a juror 

said.  “He had a little bit of a chip on his shoulder.  It made me question his character.”  “White 

collar defendants talk down to people,” says Houston lawyer Randy Schaffer.  “You have to 

work hard with them to grind down their arrogance (France, 2004).”  Arrogant defendants never 

connect well with juries, much less ones with a high number of blue collar workers.  White collar 

defendants may need communication skills coaching so when they testify they can relate better 

to all the jurors who will ultimately decide their fate.  

Finally, blue collar workers who feel persecuted regarding financial matters, such as 

being unable to get a loan or being forced to pay higher interest rates, can harbor anger which 

they can project onto anyone they perceive to be profiting at someone else’s expense. Jurors can 

also be sensitive about special perks for the rich and powerful that are not available to them.  

This dynamic may have played a role with the jurors in banker Frank Quattrone’s second trial, 

who seemed to have been driven by their emotions more than the facts. 

More Lessons Learned from Recent Trials 
FRANK QUATTRONE 

Frank Quattrone, once the go-to man at Credit Suisse First Boston (now called Credit 

Suisse) for tech deals, is a prime example of  projected juror anger. After one mistrial, a second 

jury found Quattrone guilty in 2004, sentencing him to 18 months in prison. However, it is 

interesting to note that jurors did not convict Quattrone for any of the charges related to 

corporate fraud, but rather for obstruction of justice because of an e-mail Quattrone sent 

reminding colleagues to “clean up” old files per company policy (Kiviat et al., 2006).  Jurors do 

not like anything that smells of deception or cover-up. 

ENRON – KENNETH LAY AND JEFFREY SKILLING 

The Enron trial is a classic example of two white collar defendants who were unable to 

connect with their jury and paid the consequences. It should be noted that voir dire was 

exceptionally limited during the trial, severely limiting jury selection and erasing a valuable 
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opportunity for the defense to connect with jurors at the beginning of the trial. However, this 

unusual situation was only one reason Lay and Skilling were convicted.  

Kenneth Lay, a minister's son who had become a pillar of the Houston community, was 

expected before the trial to do well on the stand.  However, jurors said Lay's and Jeffrey 

Skilling's testimony worked against them because the jurors were not able to connect with them 

and trust them.  “I wanted very much to believe what they said,” said juror Wendy Vaughn, who 

owns two businesses, one in roofing sales and the other a fitness company.  “There were parts of 

their testimony [in which] I believe their character was questioned (Palmeri, 2006).”  

Another detriment to the defense was the volume of complex evidence jurors had to 

consider.  Complex evidence can overwhelm uneducated jurors, who will then try to simplify it 

and fit the litigation fact patterns into simple narratives of greed (Broda-Bahm and Boully, 

2007).  If this occurs, jurors will try to reduce the complicated evidence to overly simplistic and 

moralistic black and white terms.  If jurors have not connected with the defendant(s) and do not 

trust them, this cognitive shortcut can single-handedly sink the defense’s case.  For this reason, 

defense attorneys should make a special effort to connect with better educated or white collar 

jurors on the panel who traditionally are more likely to view complex issues in shades of gray.  It 

is also helpful to offer tools, such as simple outlines or analogies, they can use during 

deliberations to influence other jurors who may have had trouble following the evidence. 

Finally, prosecutors closed with a simple demonstrative that took advantage of this 

principle and had a profound impact on jurors.  The government’s attorney held up a simple 

cardboard poster which was white on one side and black on the other, repeatedly flipping it while 

stating the complex financial issues in the case were really “as simple as black and white.”  This 

message resonated with jurors, who handed a crushing defeat to both defendants.  

CONRAD BLACK 

In 2006, Canadian and British journalists in Chicago for Conrad Black’s federal fraud 

trial made great sport of the blue collar jurors and Black may have paid the price.  Peter 

Worthington, founding editor of a Toronto tabloid, wished God’s blessings on the jurors’ “little 

intellects,” and added that he pitied the “‘take-no-prisoners’ prosecution which will have to 

persuade to this jury of…how to put it gently?…people with very ordinary brain power, the 

intricacies” of the many charges against Black (Editor and Publisher, 2007).  This taunting 

alienated jurors who caught wind of the comments, spurring them to overcome a deadlock deep 
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into their deliberations.  As one juror said, “They’re calling us country bumpkins.  They think 

we’re too stupid to figure out this case” (Editor and Publisher, 2007).  Black should have paid 

attention to Richard Scrushy’s defense team, who successfully “courted” the jury and the whole 

community where he was tried and acquitted.  

Richard Scrushy and Richard Hawkins – Valuable Lessons from Acquittals 
In what once appeared to be one of the strongest fraud cases against a high-level 

corporate executive, the prosecution of HealthSouth CEO Richard Scrushy ended up completely 

collapsing.  One of the primary contributing factors to the jury's verdict of acquittal was the 

lengthy overreaching indictment.  After five months of sometimes mind-numbing testimony 

during a leisurely-paced trial and weeks of equally slow-paced deliberations, the jury acquitted 

Scrushy on all counts.  

As noted before, jurors who are less educated and do not understand the facts of a trial 

are not necessarily hesitant to convict.  They may reduce the case to a simple moral judgment or 

default to another cognitive shortcut and surmise “where there’s smoke, there’s fire.”  The fact 

that most white collar crime cases have multiple indictments adds to this perception.  However, 

if federal prosecutors present an overly complex and lengthy case, juries tend to deadlock or 

acquit, sometimes reasoning the prosecutors had a weak case so they “threw everything against 

the wall to see what might stick.”  Trials where federal prosecutors kept the indictments more 

focused and simplified the presentation of the evidence have generally resulted in a conviction 

(Brickey, 2006). 

Prosecutors were also disadvantaged by the effective public relations campaign before 

and during the trial that Scrushy's attorneys waged.  For example, his attorneys played to his 

hometown advantage by shrewdly drawing visible support from black pastors in Birmingham, 

whose courtroom presence may have impressed members of the predominantly black jury.  The 

court of public opinion should not be ignored. 

Finally, the lead defense attorney, Jim Parkman, was able to develop a strong bond with 

local jurors, emerging as a folksy, likable character that frequently got jurors and the judge to 

laugh. Scrushy’s trial underscores the potential payoffs to be derived from strategizing and acting 

on ways to make white collar defendants more blue collar friendly.  

The lesson learned from Richard Hawkins’ trial is a little different.  The defense 

attorneys for Hawkins, a former executive with HBO McKesson, felt the fact finder(s) had to 
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truly understand very complex accounting procedures in order to acquit him, so they made the 

very unusual decision to waive his right to a jury trial.  Obviously this strategy superseded the 

need to help Hawkins connect with blue collar jurors – and it worked.  Since judges are 

traditionally more predisposed to favor the government, prosecutors did not oppose this move 

and were subsequently surprised by the judge’s acquittal.  

Case Study:  Bruce Collins Comments on Criminal Trial of Ken Lay 
 
Question No. 1 – You have prepared white collar witnesses to testify in perhaps the highest-
stake, most highly publicized trials of this decade.  Please remind us of the forum and the 
scope of your involvement. 
 

I was actively involved in preparing all but a few of the witnesses who testified on direct 

examination for Ken Lay in the defense of his criminal trial, including Ken Lay himself.  The 

criminal trial took place in federal district court in Houston, Texas, from the end of January until 

the end of May 2006. 

Question No. 2 – Did you engage a jury consultant in your preparation of these witnesses?  
Why or why not?  To what extent did you rely on the consultant in your witness 
preparation?  Please identify the pros and cons of using a jury consultant for witness 
preparation. 
 

We did not engage a jury consultant in the preparation of these witnesses.  Bear in mind 

that the prevailing storyline in the media about Ken Lay was that he was a smiling, phony 

huckster who might be able to sweet talk the jury into believing a story.  We believed that Ken 

Lay’s credibility was key to his defense and that it was critical to avoid any appearance that his 

testimony was based on anything other than his deeply and honestly felt beliefs.  With this in 

mind, I weighed the risks of using a jury consultant against the potential benefits.  I have used 

jury consultants to very good effect in several cases and I recognize that they can be of great 

value in helping senior officers to accept and to effectively deal with an alien courtroom 

environment where they have little or no control.  Without this help, senior executives can react 

to courtroom testimony with discomfort, resentment, and anger.  The risk is that the prosecution 
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brings out on cross-examination the use of a jury consultant for the purpose of demonstrating 

that the testimony was rehearsed and insincere.  The prosecution in the Enron criminal trial did 

just that with Jeff Skilling’s jury consultant, who was sitting in the courtroom during Skilling’s 

testimony.  The prosecutor cross-examining Skilling pointed her out to the jury, questioned 

Skilling about how she had been used to help make his testimony more persuasive to the jury, 

and showed the jury excerpts from her website touting her skills in helping clients to connect 

with the jury.  While the prosecution claimed not to have used a jury consultant to assist with 

witness testimony, we did catch a prosecutor rehearsing with a witness after hours in the 

courtroom.  The witness was sitting in the witness stand where she testified the next day.  A legal 

assistant for Skilling’s trial team returned to the courtroom after the day’s adjournment to 

retrieve some materials and spotted the two, whereupon they darted out of the courtroom.  At the 

end of my cross-examination of this witness, I was able to point out that she had been in the 

courtroom the day before rehearsing her testimony with the prosecutor.  When I asked her 

whether her answers that day were identical to her rehearsed answers, she testified:  “not the 

same exact words each time.”   

We also chose not to engage a consultant in part because we did not have the time or 

resources to have our client work with a consultant.  One reason that we had limited time was 

that we unexpectedly had to substitute another lawyer on the trial team to conduct the direct 

examination of Ken Lay as a result of the hospitalization of Mr. Lay’s long-time lead criminal 

lawyer, who had been preparing to do the direct examination.  We therefore had to devote 

substantial time to bringing the new lawyer up to speed on an accelerated basis to conduct the 

direct.  In addition, Mr. Lay’s lack of financial resources meant that our small trial team was 

stretched to its limits.  I was involved not only in preparing Ken Lay to testify, but also in 
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locating and interviewing prospective witnesses for the defense, preparing a key expert witness 

to testify, and preparing other witnesses to testify.   

Finally, in balancing these considerations, we had to consider how much our client 

needed a jury consultant at that stage of the case.  Based on my observations, I believed that 

Mr. Lay had superior communication skills.  I observed him in videotapes of employee meetings 

under extraordinary stress handling difficult questions with grace and skill.  I had also during the 

previous three years representing Ken Lay seen him handle with great skill difficult questions 

from the media and elsewhere.  I therefore believed that the downside risk of the prosecution 

trying to undercut his credibility because his testimony had been rehearsed and directed by a 

consultant outweighed the benefits of using a jury consultant to enhance his verbal and non-

verbal communication techniques.   

Question No. 3 – Did you videotape practice examinations?  Why or why not?  Did you find 
it to be an effective tool?  Please identify the pros and cons of using videotape practice 
examinations as a tool. 
 

We did not videotape practice examinations for reasons similar to why we did not use a 

jury consultant.  We devoted our limited time and resources to higher priority matters and we 

were concerned about the possibility of the prosecution bringing the videotape practice out in 

cross-examination.   

The specific circumstances of the Enron prosecution aside, I have generally found 

videotaping to be effective in preparing potentially difficult witnesses to give depositions and to 

testify in civil proceedings.  Once a witness -- particularly a strong-willed senior executive -- has 

seen his or her own performance videotaped in response to a difficult mock examination, it is not 

difficult to get that witness’s sole undivided attention about the many difficulties and pitfalls of 

testifying.  Nothing brings home annoying or distracting habits or ticks, and non-verbal gestures 
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that undermine credibility, as well as a videotape.  For those witnesses who are “projects,” 

videotaping is therefore an effective way of achieving significant progress in a relatively short 

time.  I do worry about discoverability of the videotape, particularly in civil cases.  Before 

videotaping practice examinations, I believe that it is good practice to confirm that the tapes are 

non-discoverable work product that do not need to be preserved under the rules of the applicable 

jurisdiction. 

Question No. 4 – What do you consider to be the greatest challenges in preparing these 
witnesses for trial? 
 

In criminal cases, unlike civil cases, the risk of surprise presents a difficult challenge in 

preparing a white collar witness for trial.  Criminal procedures, while requiring certain limited 

disclosures by the prosecution, still allow prosecutors through various methods to employ trial by 

surprise.  In addition, prosecutors have extraordinary resources at their disposal to discover 

information, particularly in a high profile case like the Enron case where the FBI and multiple 

regulatory agencies spent years gathering information.  They have one-sided access to 

cooperating witnesses with whom they have made plea bargains because those witnesses will not 

talk to the defense and cannot be deposed.  We had to keep in mind this potential for surprise in 

deciding whether to call witnesses for the defense.  We knew through parallel discovery in the 

Enron civil case that numerous witnesses would provide helpful testimony on some issues for the 

defense.  But because we were concerned about the potential for surprise, we did not want to 

take the risk of calling a defense witness to the stand at the end of the trial who might give 

harmful testimony on other issues for the prosecution on cross-examination.  The stakes were too 

high to take such a risk.  Harmful testimony brought out by cross-examination by the prosecution 

at the end of the case would be remembered by the jury in deliberation, and we were pleased by 

the way the evidence had developed on the relevant issues to the counts in the indictment against 
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Mr. Lay.  We therefore thoroughly vetted the witnesses we did present on direct examination and 

we carefully limited the scope of direct to limit the scope of cross-examination.  You cannot 

always count on the court to limit the scope of cross by the prosecution, however.  For example, 

we carefully limited the testimony by the former head of human resources at Enron to avoid 

coming within a mile of a highly publicized incident where she jokingly told employees at Enron 

that they should put all of their 401(k) money into Enron stock.   The prosecution nevertheless 

predictably tried to introduce that evidence and, much to our dismay, the judge allowed it to 

come in. 

By the way, potential witnesses trying to stay out of the courthouse are well aware that 

the defense will not want to put them on the stand if they have testimony harmful to the defense.  

I remember talking to the lawyer for one witness whom I had deposed in the Enron civil 

proceeding.  I was confident that the witness would only provide helpful testimony based on the 

deposition testimony and my review of the documents.  Nevertheless, the lawyer for the witness 

told me that the witness knew something that would be devastating to my case, but that the 

lawyer could not tell me what that information was.  Of course, I believed that there was a 95% 

chance that this was a bluff, but with my client’s liberty at risk, the lawyer knew that I likely 

would not take the risk. 

I turn now to the challenges of preparing the defendant to testify in a highly complex 

lengthy criminal trial.  By the way, Mr. Lay left no doubt that he was going to testify, and 

publicly announced that he would do so in advance at the trial.  At no time did we try to talk him 

out of testifying.  While we believed that we had fought the government to a draw in their case, 

we believed that the damning pre-trial publicity, and the overwhelming expectations of the 
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Houston community for a guilty verdict, effectively put the burden on the defense to prove Ken 

Lay’s innocence beyond a reasonable doubt. 

In preparing Ken to testify, the volume and complexity of the information alone was 

daunting.  We had spent a lot of time over the years discussing the facts with Ken, but because 

the prosecutors shifted and changed their theories of prosecution and presented a substantial 

amount of new claims that were not included in the indictment, much of the information 

presented during the trial was new.  In addition to being mentally exhausting, a lengthy trial can 

cause extraordinary stress and be emotionally draining for the defendant (as well as his trial 

team).  One of the challenges in preparing the defendant for testimony at the end of a long trial is 

to keep him fresh, alert, and focused on the task at hand.  Moreover, you have to be careful not to 

isolate the defendant from his family and supporters, while at the same time making sure that 

you have enough of the defendant’s time to prepare properly. 

On the substance of the defendant’s testimony, one of the greatest challenges is balancing 

the jury’s need to see and feel true remorse by the defendant and acknowledgment of 

responsibility as the “captain of the ship” for the devastating impact of the company’s collapse 

on employees, with the need to make clear to the jury that the defendant is not criminally 

culpable.  One of the more interesting critiques I saw of the defense strategy after the trial was an 

assertion that the only way the defense could have won the case was for Mr. Lay to admit guilt.  

Another great challenge is overcoming the common attitude that a senior executive should know 

everything that is going on in the company within his area of responsibility, which is everything 

in the company for the chief executive officer.  The common refrain is:  “If you’re paid all that 

money, you either know or should know what’s going on in your company.”  Based on the 

jurors’ comments after the Enron trial, this assumption appears to have been critical in the 
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decision to convict Ken Lay.  If the defendant is presented as actively involved and engaged in 

the company, then the jury presumes that the defendant was in fact aware of and involved in 

criminal activity in the company.  Skilling presented himself this way, and some jurors after the 

trial commented that he was so involved in the company that he had to know what was going on.  

If the defendant takes the sensible position that he could not have been aware of certain activity 

because it is impossible for a senior executive to know everything that is going on in the 

company, then the jury may view this testimony as a failure to take responsibility.  Certain juror 

comments after the verdict indicated that this view played a role in the conviction of Mr. Lay.  

Making matters more difficult is the “willful blindness” instruction that allows a jury to convict a 

senior executive even if the evidence fails to show that he knowingly committed a crime if the 

jury determines that he turned a blind eye to criminal activity within the company.  It is very 

important, therefore, for the jury to understand how complex, multi-divisional corporations 

work, so that they can appreciate how it is possible, and even likely, that a senior executive 

actively doing his job could still not know of criminal activity engaged in by subordinates. 

Question No. 5 – Now for the war stories:  please tell us about your best and worst 
experiences with these witnesses and their ability to connect with the jury. 
 

Probably the story that most people are interested in is Ken Lay’s performance on the 

stand.  There was much speculation in the media that Mr. Lay did not play well with the jury.  

Instead of charming the jury, he supposedly put the jury off with angry outbursts at the 

prosecutor and sharp statements to his own counsel.  Some commentators said he came across as 

too controlling.  Others said that he surprisingly failed to charm the jury.  Negative coverage 

came as no surprise to us because we had lived with it for three years and for the duration of the 

trial.  If he had come across as charming, he would have been portrayed as a phony huckster; if 

he had not displayed any emotion, he would have been described as strangely devoid of emotion; 
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and as a result of showing emotion, he was described as angry and off-putting to the jury.  The 

best answer to how he came across to the jury should, of course, come from the jury itself.  

Unfortunately, the court instructed all counsel that they could not talk to the jury even if jurors 

wanted to talk to them.   

In various ways, including public appearances, media statements, and interviews, jurors 

have spoken to others about their experience, providing some insight into their reaction to Ken 

Lay’s testimony.  In an interview with a business ethics professor, juror Jill Ford explained that 

Mr. Lay had a “grand presence,” and that he was “like everyone’s grandfather.”  She said that he 

was “arrogant but not in a bad way,” and that when he took the stand, he was very angry because 

he thought he was innocent and it was clear that he hated the prosecutor.  She said that if she 

thought she was innocent, she would have been angry in the same way, but at the same time, his 

attitude didn’t help anyone like him.  She went on to explain the decision to convict Ken Lay.  

She said that the counts against him were “insignificant counts” and that even though he was not 

“caught red-handed doing anything,” he failed to face problems he saw in the company head-on 

and came off “looking like he was sticking his head in the sand.”  In a speech, juror Wendy 

Vaughn said that when she first started listening to the testimony directly from Mr. Lay, she 

expected to see somebody who was “very harsh,” and “did not expect to see someone who was a 

contributor to his community and a church-going man and a father and a grandfather and a well-

respected, long-time leader in the field.”  Immediately after the verdict, in contrast, Vaughn was 

quoted in the media as saying that Ken Lay seemed to have a “chip on his shoulder” while 

testifying.  Juror Dana Fernandez described Mr. Lay as “feisty” on the stand.  Juror Douglas 

Baggett said that Ken Lay and Jeff Skilling seemed like “very controlling people at times,” “even 

telling their attorneys what to do.” 
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It is difficult to make any consistent pattern out of these observations.  As Jill Ford’s 

comments confirmed, there were no “gotcha” moments in Mr. Lay’s testimony.  We knew that 

the prosecutor had been preparing his cross-examination for more than a year and that Ken 

would have to navigate a minefield of difficult, leading questions.  On substance, he handled the 

questions extraordinarily well.  He did not disguise his contempt for the prosecutor and his anger 

at being prosecuted.  While most commentators opined that his angry demeanor would cause his 

downfall, Ford’s comments demonstrate that she at least understood that his attitude evidenced a 

belief in his own innocence.  Mr. Lay was also criticized for trying in effect to conduct his own 

direct examination at times, thus making him look too controlling to the jury.  There were a few 

instances during a very long direct examination where Ken truly did not understand the question 

and asked it to be clarified.  There were also a few occasions where he asked to have an 

opportunity to complete or amplify on an answer.  None of those occasions struck me at the time 

as evidencing an over-controlling witness.  Juror Douglas Baggett did say that both Skilling and 

Lay appeared to be controlling in their testimony.  In light of the fact that Skilling received 

mostly favorable commentary about his testimony, however, this comment may have reflected 

the juror’s reaction overall to their personalities as chief executive officers, who normally have 

commanding presences, rather than to any particular testimony.   

Only twice did I think that Ken Lay made mistakes on the stand during his cross-

examination, but I did not view these as critical errors.  First, he was accused of witness 

tampering because he contacted a Goldman Sachs officer to ask whether he would testify for the 

defense.  Rather than simply acknowledging he had talked to the officer and that he did not 

apologize for doing so, in light of the efforts made by the prosecution to limit our access to 

witnesses, Ken quibbled with the prosecutor about whether he was aware of an order allegedly in 
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place that prevented him from talking to witnesses.  Second, the prosecutor persisted in pressing 

Mr. Lay about whether or not he had received written approval from the lead outside director on 

the Enron board for a minor personal investment in a company that did business with Enron.  

Ken testified that he had received verbal approval from the director.  If he had acknowledged 

that he should have received the approval in writing for this minor transaction, the prosecutor 

would have moved on to another topic.  After debating with the prosecutor about the need for 

written approval, Ken Lay finally said that rules are important, but you cannot be a slave to the 

rules.  This struck me at the time as an obvious sound-bite that the prosecutors would use in 

closing, which indeed they did.   

Ken Lay probably suffered his greatest damage on cross when the prosecution veered 

from the relevant facts of the case to exploit class differences.  The prosecutor was allowed to 

dwell extensively on expensive personal purchases, homes, and parties by Ken Lay and his wife, 

and on money he borrowed from the company when it was going into bankruptcy.  Even though 

his actions were lawful and the loans were authorized by the company, the prosecution spun the 

evidence to exploit the difference between the fate of rank and file employees who lost their jobs 

and retirement money and the outcome for Ken Lay, who engaged in transactions with the 

company -- not publicly disclosed at the time -- to avoid personal financial disaster.  In response, 

we pointed out, among other things, that Ken Lay kept 90% of his net worth tied up in Enron 

stock, which evaporated upon Enron’s bankruptcy.  Nevertheless, comments by the jurors after 

the trial indicated that they were angered by the contrast between Ken Lay’s actions to protect 

himself financially and the suffering of employees when the company went into bankruptcy.   

On another note, one of the lighter moments in our trial preparation involved the expert 

economist who testified on Ken Lay’s behalf.  Our trial strategy was for the expert, Chris Barry, 
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to lay out in simple terms, carefully and thoroughly, the economic basis for our “run on the 

bank” defense.  This defense was necessary to explain why Enron had failed so precipitously.  

The conventional media story was that Enron failed because it was a house of cards.  Our 

position, buttressed by uncontested facts, was that by the fall of 2001, Enron had developed as its 

principal business a very profitable wholesale trading operation, which made the company more 

like an investment firm than like a traditional, hard asset energy company.  Because it was more 

like a financial institution, Enron was vulnerable to a crisis of confidence that would cause its 

credit and liquidity to dry up in a short period of time.  Bear Stearns recently suffered a run on 

the bank that presented clear parallels to Enron’s collapse -- even to the point where Bear 

Stearns’ CEO publicly announced a day before the crisis developed that Bear Stearns’ liquidity 

was fine.  Mr. Lay was criminally prosecuted for making a virtually identical statement 

immediately before Enron’s crisis.  Because these were difficult, and to some extent, counter-

intuitive concepts for a jury, we knew that it would be important to walk the jury step by step 

through the key points.  The day before Chris Barry’s planned testimony, however, we put on 

our accounting expert, who presented straightforward testimony about accounting issues that had 

been put in issue by the prosecution’s case.  Nonetheless, the court sustained several prosecution 

objections to the testimony and made very clear from his rulings that he would keep experts on a 

very tight leash.  It was apparent to me that a large part of my planned examination would be 

excluded, preventing our expert from telling in any complete, coherent way the run on the bank 

story.  It was the end of a long trial, I was exhausted, and when I met with the expert that evening 

to prepare for his testimony, he could tell that I needed a break.  He then gave me perhaps the 

best witness preparation advice I have received.  He said, “You know all this.  We don’t need to 

review any more.  Let’s have a nice dinner and a bottle of wine.”  The next day, sure enough, I 
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had barely begun the examination when the objections started flying fast and furiously.  And, as I 

had feared, many were sustained.  But because I knew the material well and — more 

importantly — was well rested, I was able to circumvent many of the objections by reordering, 

narrowing, and re-focusing the examination, and by changing the inquiries.  Although I was 

disappointed I was not able to introduce the testimony in the organized and complete way that 

would have been easier to follow and more compelling to the jury, I was able to introduce into 

evidence our key points and most important demonstratives.  And I could use the demonstratives 

to explain these points again in the closing argument.  The moral of the story:  the best 

preparation may sometimes be a nice dinner, a bottle of wine, and a good night’s sleep. 

Practical Advice From Tara Trask and Alison Bennett 
Outside of waiving a defendant’s right to a trial by jury, the results of recent corporate 

fraud trials accentuate the need for white collar defendants to be blue collar friendly.  To 

accomplish this, defense attorneys and white collar defendants must work to find common 

ground and be able to build rapport with blue collar jurors.   

In summation, take the following lessons into consideration when preparing white collar 

defendants: 

• Witnesses should be prepared to answer questions on as many issues as possible.  

“I don’t know” or “someone else did that” doesn’t fly with jurors.  Their 

expectation of what the leader of a company should know is very high.  Show that 

the defendant is a leader with his/her finger on the pulse of the company. 

• Witnesses should also be able to give jurors a sense of the work environment at 

the time of the alleged offenses to encourage realistic expectations for decisions 

made and how they used their time.   
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• Former Treasurer Secretary Paul O’Neil once said that he received a three to four 

foot stack of paper to review everyday.  It is this kind of imagery, if used properly 

that can paint a picture for a blue collar juror about a white collar defendant’s 

typical workday. 

• Being wealthy and successful is not a crime.  Being greedy is a problem though.  

Do not try to hide wealth or success, but rather showcase its positives (good 

corporate citizenry, philanthropy, etc.).  

• Arrogance kills.  Prepare witnesses to “talk straight” with the jury.  A jury needs 

to feel that the witness understands that in the eyes of the law, they know they are 

regarded just like everyone else.  Many CEO’s tend to think they can “own the 

room.”  A good exercise is to get them thinking that in the courtroom “the room 

owns them.”  They need to pay respect to the process accordingly. 

• Coach witnesses how to build rapport and establish credibility with the jury with 

their body language. For example, they need to avoid a defensive or angry posture 

and should use open body language as much as possible.  

• Deceit and cover-up are big problems.  A witness must face these issues head on 

and if necessary, develop a “modified mea-culpa” to deal with them. 

• Simplifying complex information to assist jurors in avoiding “black and white” 

default thinking is important and NOT AT ALL the same as oversimplifying 

testimony which can sometimes lead to jurors feeling that they are being “talked 

down to.” 

• Analogies, imagery and clear demonstratives can help a white collar defendant to 

“teach” the jury his or her side of the story.   
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• Wage the war on all fronts.  Consider the court of public opinion and begin the 

battles there. 

• Dress is important.  Part of the reason George Bush has remained a popular 

President for many people is that he has mastered the art of appearing to be “one 

of the people.”  When not at work in the White House, he is always dressed down.  

White Collar defendants should take a cue from the 44th President, particularly in 

rural venues.  A sport coat and open collared shirt suffices in almost every venue 

except federal court. 
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