Swiss Federal Tribunal overrules CAS award

in a landmark decision:

By Roy Levy*

1. INTRODUCTION

This case is a landmark decision of the Swiss Federal Tribunal'. For the
first time in history, an award of the Courrt of Arbitration for Sport
(“CAS”) was annulled by the Swiss Federal Tribunal because it violat-
ed ‘fundamental principles of law’, the so called ‘substantive public pol-
icy’ (Article 190 (2) (e) Private International Law Act (“PILA™)). This
matks the first time that a CAS award has been overruled based on sub-
stantive law and not procedural law.

2. FACTS

The case concerns the Brazilian footballer Francelino Matuzalem da
Silva (“Matuzalem”), who (at the time of writing) plays for §.8. Lazio
s.p.a., Rome (“Lazio”). In June 2004 he entered into an employment
agreement with the Ukrainian football club FC Shakhtar Donetsk
(“Shakhtar”). It was a fixed-term agreement for five years, effective 1 July
2004 until 1 July 2009. On 2 July 2007 (i.e. one day after the protected
period ended), Matuzalem terminated his contract with immediate
effect to play for the Spanish club Real Zaragoza SAD (*Zaragoza”). It
is undisputed that he unilaterally and prematurely terminated the con-
tract without just cause.

Shakhrar initiated proceedings with the FIFA Dispute Resolution
Chamber (“FIFA DRC”) which concluded that Shakhtar was entitled
to the payment of EUR 6.8 M. This decision was appealed before the
CAS by both parties. On 19 May 2009, CAS issued its decision where-
by Matuzalem was ordered to pay to Shakhtar the amount of EUR
11,858,934, plus interest of 5% p.a. accruing from s July 2007%. Matuzalem
and Real Zaragoza were held jointly and severally liable for the amount.
This CAS award became known as the ‘Matuzalem case’ and many com-
mentaries were written about it due to the fact that it was the first time
that CAS, when calculating the claim for damages, took into consider-
ation not only the residual value of a player, i.e. the total amount of
wages outstanding under the fixed term contract (as had been applied
in the Webster case?), but also the lost service of the value of Matuzalem,
i.e. possible future income of the club with the player such as transfer
opportunities. Many commentaries claimed that CAS used Matuzalem
to make an example to the football world that contracts must be hon-
ored. The CAS panel argued that the purpose of Article 17 of the FIFA
Regulations on the Status and Transfer of Players (which deals with the
consequences of terminating a contract without just cause) is
[...] basically nothing else than to reinforce contractual stability, i.e. to
strengthen the principle of pacta sunt servanda in the world of interna-
tional football, by acting as a deterrent against unilateral contracrual
breaches and terminations, be it breaches by a club or by a player/...]*

The panel further stated that
“The deterrent effect of Article 17 FIFA Regulations shall be achieved
through the impending risk for a party to incur disciplinary sanc-
tions, if some conditions are met, and, in any event, the risk to have
to pay a compensation for the damage caused by the breach or the
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unjustified termination. In other words, both players and club are
warned: if one does breach or terminate a contract without just cause,
a financial compensation is due, and such compensation is to be cal-
culated in accordance with all those elements of Art. r7 FIFA
Regulations that are applicable in the matter at stake, including all
the non-exclusive criteria listed in para. 1 of said article that, based
on the circumstances of the single case, the panel will consider appro-
priate to apply.’®

The Swiss Federal Tribunal upheld this decision in 20107.

As neither Real Zaragoza nor Matuzalem were able to pay the amount
of almost EUR 12 M., FIFA’s Disciplinary Committee informed them
on 14 July 2010 that (i) disciplinary proceedings would be initiated
against them and that (ii) corresponding sanctions would be applied in
accordance with Article 64 of the FIFA Disciplinary Code. On 31 August
2010 the FIFA Disciplinary Committee decided that:

Ll

3. The player Matuzalem Francelino da Silva and the club Real Zaragoza
SAD are granted a final period of grace of 90 days as from notification
of this decision in which to settle their debt to the creditor.

4. If payment is not made by this deadline, the creditor may demand in
writing from FIFA that a ban on taking part in any football related
activity be imposed on the player Matuzalem Francelino da Silva and/or
six (6) points be deductee from the first team of the club Real Zaragoza
SAD in the domestic league championship. Once the creditor has filed
this/these requests, the ban on taking part in any footbali-related activ-
ity will be imposed on the player Matuzalem Francelino da Silva andfor
the points will be deducted automatically from the first team of the club
Real Zaragoza SAD without further formal decision having to be taken
by the FIFA Disciplinary Committee. {...] Such ban will apply until
the total outstanding amount has been fully paid. [...]

On 1 September 2010, Zaragoza transferred EUR 500,000 to Shakhtar.
No further payment has been made by either Matuzalem or by Zaragoza.

Both Zaragoza and Matuzalem appealed to CAS. On 29 June 2011, CAS
informed the parties that it dismissed both appeals and confirmed the
decision of the FIFA Disciplinary Committee®. Matuzalem appealed
against the CAS award to the Swiss Federal Tribunal.

In the mentioned landmark decision held on 27 March 2012, the Swiss
Federal Tribunal annulled the CAS award, ruling that it violates funda-
mental principles of law (public policy). This is the first time that the
Swiss Federal Tribunal has overruled a CAS award based on substantive
public policy and not just procedural mistakes. Reason enough to have
a better look ar the decision and its implications.

3. WHY IS FIFA ALLOWED TO IMPOSE SANCTIONS ON PLAYERS?

The question of whether FIFA has the ability to impose disciplinary
sanctions upon football clubs and players for failure to comply with
CAS awards has been answered by the Swiss Federal Tribunal in the
decision 4P.240/2006/len of 5 January 20077, The Federal Tribunal
affirmed FIFA’s power to regulate its sport through suitable rules and
decision-making processes. Sanctions issued by associations such as FIFA
in conformity with its statutes and regulations are not in conflict with
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the state monopoly to enforce monetary judgments. The Federal
Tribunal has explicitly upheld such private enforcement systems by
deciding thac the imposition by FIFA of a sanction against one of its
direcr (national associations) and/or indirect members (such as foorball
associations and players) for failure to comply with a CAS award or with
a decision by one of the FIFA judicial bodies, was not inconsistent with
public policy.

The Federal Tribunal confirmed that private associations (such as FIFA)
may impose sanctions on their members in cases of violation of their
membership obligations™®. For this purpose, an association may set up
rules and regulations which its members agree upon, in order to ensure
the enforcement of its members’ obligations. The consent given by the
members is considered given voluntarily even if the dominant position
of FIFA makes it impossible for a member to resign if it wants to par-
ticipate at international matches. The Swiss Federal Tribunal argued
that just as liquidated damages mutually agreed by two parties in a con-
tract are valid, the same should apply ro sanctions imposed by FIFA on
its members.

4. THE DECISION OF THE SWISS FEDERAL TRIBUNAL

4.1 WHY DID THE SWISS FEDERAL TRIBUNAL ANNUL
THE CAS AWARD?

The possibilities of annulling CAS awards are very limited. CAS awards

may only be overruled by the Swiss Federal Tribunal if one of the fol-

lowing reasons can be maintained (Article 190 (2) PILA):

L. ifthe sole arbitrator was not properly appointed or if the arbitral tri-
bunal was not properly constituted;

». if the arbitral cribunal wrongly accepted or declined jurisdiction;

3. if the arbitral tribunal’s decision went beyond the claims submitted
to it, or failed to decide one of the items of the claim;

4. if the principle of equal treatment of the parties or the right of the
parties to be heard was violated;

s. if the award is incompatible with public policy.

As one can see, reasons a) - d) relate exclusively to procedural mistakes
and only ¢) allows the higher instance - to some extent - to verify the
substance of the appealed decision. This is why appeals against CAS
awards are rarely successful (prior to the Matuzalem ruling, only 6 appeals
had been successful).

Public policy has both substantive and procedural contents™. According
to the Federal Tribunal the substantive adjudication of a dispute vio-
lates public policy only when it disregards some fundamental legal prin-
ciples and consequently becomes completely inconsistent with the
important, generally recognized values, which according to dominant
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opinions in Switzerland should be the basis of any legal order. Among
such principles are the rule of pacta sunt servanda (agreements must be
kept), the prohibition of abuse of rights, the requirement to act in good
faith, the prohibition of expropriation without compensation, the pro-
hibition of discrimination and the protection of incapables™. However
this enumeration is not exhaustive. A breach of public policy could
therefore also be in case of a violation of Article 27 Swiss Civil Code™
which prohibits contracts which are excessively restrictive on one party®.

Another essential point which is often forgotten, is that the arbitral
award under appeal is annulled only when its result, and not merely ics
reasons, contradicts public policy®®. The Federal Tribunal has made it
clear that even if an award is arbitrary or if it is evidendy illicit or obvi-
ously based on wrong merits, it does not necessarily violate the princi-
ple of public policy unless fundamental legal principles are disrespect-
ed".

Up to the Matuzalem case, the Swiss Federal Tribunal has uniformly
rejected challenges to the merits of a CAS panel’s decision. Although a
CAS award may be challenged on the ground that it is incompatible
with Swiss substantive public policy, no party has successfully asserted
this argument in an appeal before the Federal Tribunal®™. It declared that
this defense {wmfust be understood as a universal rather than national con-
cept, intended to penalize incompatibility with the fundamental legal or
moral principles acknowledged in all civilized states.™ It has ruled that
feven the manifestly wrong application of a rule of law or the obviously
incorrect finding of a point of fact is still not sufficient to justify revocation
for breach of public policy of an award made in international arbitration
‘proceedings.’In the case of Gundel, the Swiss Federal Tribunal stated that
this standard is (wifore restrictive and narrower than the argument of arbi-
trariness. ? It held that doping rules prohibiting the use of substances
that allegedly are not likely to affect a horse’s racing performance do not
violate public policy simply because /¢be norms prescribed by the regu-
lations [...] might be incompatible with certain statutory or legal provi-
sions.™

As a side note, procedural public policy applies to all fundamental pro-
cedural mistakes which do not fall under any of the categories a) - d)**.
It was not argued that the case at hand would be in violation of proce-
dural public policy.

4.2 WHAT WERE THE ARGUMENTS OF THE SWISS
FEDERAL TRIBUNAL?

First, the Swiss Federal Tribunal stated that the personality of the human
being requires as a fundamental legal value, the protection of the legal
order. In Switzerland it is protected by the constitution through the
guarantee of the right to personal freedom (Article 1o (2) Swiss Federal
Constitution), which protects the elementary manifestations of the
expression of personality™. The free expression of personality is also
guaranteed among other by the constitutional right to economic free-
dom, which contains, in particular, the right to choose a profession freely
and to access and exercise an occupational activity freely (Article 27 (2)
Swiss Federal Constitution). The free expression of personality is not
only protected against infringement by the state but also by private per-
sons. Despite the freedom of contract, Article 27 of the Swiss Civil Code
(private law) stipulates that a person may not enter into a contract which
is excessively binding or which otherwise limits the person’s freedom in
an excessive manner. The principle contained in Article 27 (2) of the
Swiss Civil Code belongs to the important generally recognized order
of values which, according to dominant opinion in Switzerland, should
be the basis of any legal order.

A contractual restriction of economic freedom is considered excessive
within the meaning of Art. 27 (2) Swiss Civil Code when a person is
subjected to another person's arbitrariness, gives up his economic free-
dom or limits it to such an extent that the foundations of his econom-
ic existence are jeopardized®. However, public policy is not to be con-
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fused with mete illegality and whether there is a violation of public pol-
icy is assessed more restrictively than a breach of the prohibition of arbi-
trariness. A contractual commitment may be excessive to such an extent
that it becomes contrary to public policy when it constitutes an obvi-
ous and grave violation of privacy®,

The limits to legal commitments due to the protection of privacy do
not apply only to contractual agreements but also to the statutes and
decisions of legal persons, e.g. associations?”. Sanctions imposed by a
federation, which do not merely ensure the correct course of game (so
called technical rules) are subject to judicial control according to case
law?®. This particularly applies when sancrions imposed by a federation
severely impact the personal right to economic development. Insuch a
case, the Federal Tribunal has held that the right of an association to
exclude its members is limited by their privacy rights®. This corresponds
to the view that was adopted in particular for sport federations®. In
such cases the right of the association to exclude a member is not only
reviewed from the point of view of an abuse of rights but also by bal-
ancing the interests involved with a view to the infringement of priva-
cy?". These principles also apply to associations governed by Swiss law
and headquarted in Switzerland which - like FIFA - regulate interna-
tional sport. The measures taken by such sport federations which grave-
ly harm the development of individuals who practice the sport as a pro-
fession are only valid when the interests of the federation outweigh the
infringement of privacy of the individual.

The Federal Tribunal stated that

The sanction under dispute [...] contained in Article 64 of the FIFA
Disciplinary Code, is in service of private enforcement of the decision
granting damages if the claim remains unpaid. Upon a simple request
by the creditor, Matuzalem would be subject to a ban from all profes-
sional activities in connection with football until a claim in excess of
€11 million with interest at 5% from the middle of 2007 (i.e. €550’ 000
yearly) is paid. This is supposed to uphold the interest of @ member of
FIFA to the payment of damages by the employee in breach and indirect-
ly the interest of the sport federation to contractual compliance by foot-
ball players. The infringement of Matuzalem’s economic freedom would
(in theory) be an appropriate threat to pay and to find the funds for the
amount due. However, if Matuzalem rightly says that he cannot pay the
whole amount anyway, it is questionable if the sanction is appropriate
to dchieve its divect purpose - namely the payment of the damages. Indeed
the prohibition from continuing his previous economic and other activ-
ities will deprive Matuzalem from the possibility of achieving an income
which would enable him to pay bis debr. Yet the sanction of the Federation
is not even necessary to enforce the damages awarded: Shakbiar can enforce
the award by means of the New York Convention on the Recognition and
Enforcement of Arbitral Awards of June 10, 1958 (“New York Con-
vention”), as most states are parties to that treaty and in particular Italy,
which is Matuzalem’s present domicile. The sanction issued by the fed-
eration is also illegitimate to the extent that the intevests which FIFA seeks
to enforce in this way do not justify the severe infringement of Matuzalem’s
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privacy. The abstract goal of enforcing compliance by football ' players with
their duties to their employers is clearly of less weight than the occupa-
tional ban against the player, unlimited in time and worldwide for any
dctivities in connection with football,

The Federal Tribunal sums up its reasoning as follows:

“The threat of an unlimited occupational ban based on Article 64 (1) of
the FIFA Disciplinary Code constitutes an obuvious and severe restriction
in the player’s privacy rights and disregards the fundamental limits of legal
commitments as contained in Article 27 (2) CC. Should payment fail to
take place, the award under appeal would lead not only to the player being
subjected to his previous employer’s arbitrariness but alse to a restriction
in his economic freedom of such severity that the foundations of his eco-
nomic existence are jeopardized without any possible justification by some
prevailing interest of FIFA or its members. In view of the penalty it entails,
the CAS arbitral award of June 29, 2011 contains an obvious and grave
wiolation of privacy and is contrary to public policy.

To summarize, the arguments of the Federal Tribunal why the CAS
award was in violation of public policy, are the following:

* The sanction was subjected to Shakhtar’s starting legal proceedings
and therefore Matuzalem was dependent on Shakhtar’s arbitrariness
(see item 4 of the decision by FIFA DRC);

* The threat of a lifelong ban is in violation of Article 27 (2) CC;

* The sanction jeopardizes Matuzalem’s economic freedom;

= There is no prevailing interest of FIFA or its members;

 The sanction is not necessary because the New York Convention
allows enforcement of arbitral awards.

5. WHAT COULD BE THE IMPLICATIONS OF THIS DECISION?
5.1 IMPLICATION ON THE CASE AT HAND

The question is what is now going to happen to Matuzalem. The Swiss
Federal Tribunal did not impose a different sanction or impose on CAS
or FIFA what to do. It simply annulled the CAS decision with regard
to Matuzalem’s sanction. Does this mean that Matuzalem does not have
to pay the damage compensation and will not be sanctioned at all?

What is undisputed is that Matuzalem still owes Shakhtar EUR
11,858,934, plus interest of % p.a. from the first proceedings. The ques-
tion is, assuming that Matuzalem will not pay the outstanding amount,
if FIFA may on its own impose another, less severe sanction on
Matuzalem, or if Shakhtar has to initiate a new proceedings against
Matuzalem 3. In the author’s opinion, these proceedings were started
by Shakhtar and have now been ended by a final decision of the Federal
Tribunal. Therefore, these proceedings are closed and Shakhtar would
have to lodge a new complaint with FIFA DRC.

It is questionable if having FIFA impose another (less severe) sanction
on Matuzalem will bring the result Shakhtar is aiming at - the payment
of the damages. Alternatively, Shakhtar could try to enforce the first
CAS decision, which ordered Matuzalem to pay the above mentioned
amount, by means of the New York Convention. The New York
Convention applies to the recognition and enforcement of arbitral
awards made in the territory of a state other than the state where the
recognition and enforcement of such awards are sought?. Each con-
tracting state shall recognize arbitral awards as binding and enforce them
in accordance with the rules of procedure of the territory where the
award is relied upon?®. The New York Convention has been ratified by
146 states, including Switzerland (seat of CAS), Italy (domicile of
Matuzalem) and Spain (seat of Real Zaragoza). Thus, it should be pos-
sible for Shakhtar to start debt collecrion proceedings in order to enforce
the CAS award in Italy and Spain® and to at least partially recover the

debt.
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5.2 IMPLICATION ON OTHER CASES

A similar case to the one of Matuzalem is the Muzu case. Following his
proven cocaine abuse, Chelsea Football Club terminated its contract
with its Romanian player Adrian Mutu with immediate effect and
claimed damages in the form of monetary compensation. Mutu was
ordered by FIFA DRC to pay to Chelsea the amount of EUR 17,173,990
plus interest of 5% p.a. Both CAS and subsequently the Swiss Federal
Tribunal upheld this decision?®. Assuming that Mutu is not going to
pay this amount, and further to the recent Matuzalem decision, FIFA
will probably not impose a ban on Mutu from any football-related activ-
ity until the amount is paid, given that it is very likely that thé Matuzalem
case will act as a precedent in cases of this nature. Considering the enor-
mous amount to be paid by Murtu, an amount he will probably not be
able to pay, it is again questionable if any ban on Mutu will force him
to pay the damages. Nevercheless, FIFA will insist on imposing some
kind of sanction on him (upon Chelsea’s request) in order not to jeop-
ardize the credibility of its sanctioning system.

Based on Article 64 of the FIFA Disciplinary Code and on the legal
principle of z maiore ad minus (from larger to smaller), it should be pos-
sible for FIFA to impose a ban on a player which is limited in time or
in territory. It could thus be possible to limit the ban to two years or to
a defined territory, e.g. Europe’. Probably FIFA will decide to apply
the practice which is common in doping cases; to limit the ban in time.
The question is whether the FIFA Disciplinary Code would also allow
for a ban limited in the subject matter, e.g. to ban a player from play-
ing professional football (but not to work as a football coach, as a pres-
ident of a football club or from any other football related activity). In
the author’s opinion, based on the above mentioned principle of @ maiore
ad minus and based on the wording of the English, the German and the
Spanish version of the FIFA Disciplinary Code, such a ban limited in
the subject matter should be possible*°. Only the wording of the French
version seems that the ban shall encompass a/l football related activi-
ties*, However, Article 143 (2) of the FIFA Disciplinary Code rules that
in the event of any discrepancy between the four texts, the English ver-
sion is aurhoritative. The question then is if Article 64 (4) may be read
in relation with Article 22 of the FIFA Disciplinary Code. Article 22
which deals with ordinary sanctions (i.e. not sanctions due to a default
in payment of a sanction) stipulates that 4 person may be banned from
taking part in any kind of football-related activity (administrative, sports
or any other)”. It is thus evident that Article 22 allows for a ban limited
in the subject matter. However, one may argue that the purpose of Article
64 (4) is to force the player to pay the outstanding amount and not to
(simply) punish him. A ban which is limited by any sort, would con-
travene its own purpose. In the author’s opinion, Article 64 (4) must be
read in conjunction with Article 22 and, thus, a ban may be limited in
time, territory or even subject matter.

Another question one may ask is if the Matuzalem decision means that
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amounts from a player, even if he is well paid.

all lifelong bans in sports are in violation of the public order as they
infringe the personality rights of the player/athlete. In the author's opin-
ion, the answer is clearly no. Lifelong bans to engage in any sports relat-
ed activity have been imposed on persons found guiley of match fixing#
or sometimes doping (2™ offense#). The Swiss Federal Tribunal made
it very clear that one of the reasons why the CAS award in the Matuzalem
case was in violation of public order was because there was no prevail-
ing interest of FIFA or its members for the sanction. In other words,
the Swiss Federal Tribunal compared the interests at stake. Doping and
match fixing are typical examples where the proper functioning of a
sport is at stake. While doping abuses the principle of ‘May the best
man win’, match fixing attacks the impartiality of a referee or the atti-
tude which any sportsperson should have: the ambition to win and thus,
the unpredictability of the outcome of a sports event. If these funda-
mental sporting principles are in danger, lifelong bans should - in severe
cases - be possible sanctions to protect the integrity of the sport, On the
other hand, in the Matuzalem case the sancrion was imposed to enforce
damages awarded as compensation, i.e. money, and was therefore in vio-
lation of public policy.

6. CONCLUSION / LESSONS TO BE LEARNED?

The Matuzalem case showed that the enormous compensation which
the CAS may order footballers to pay to their former club for terminat-
ing their contract without just cause, are difficult to enforce by apply-
ing FIFA’s sanctioning system*. Thus, the purpose of the CAS, to ensure
compliance with the principle of pacta sunt servanda by using these high
compensation payments as deterrents for players to terminate their con-
tract without just cause, is now jeopardized. Sanctions which cannot be
enforced are no deterrents.

[t is therefore time to reconsider (i) the joint and several liability of the
player and the new club for the total compensation, and (ii) the sanc-
tioning system in case of default.

Why should a player who is in negotiations with a new club for a trans-
fer, whereby the new club cannot find an agreement wich the former
club, be liable for the loss of the transfer money, a compensation which
was supposed to be paid by the new club? Would it not make more sense
to allocate each compensation category to either the player or the new
club, depending on who it has the stronger relation to. Only compen-
sation categories which cannot be allocated to the player or the new
club, shall be in the joint and several liability of both of them. This
would result in the following liability allocations:

Remuneration due under the player’s new contract: Player

Lost transfer opportunity: New club
Replacement costs: Player
Non-amortized investment costs: Player
Specificity of sports: Player
Supplementary damages: Player or new club

In the case of Matuzalem, according to this calculation, he would have
to pay about EUR 2.5 M and Zaragoza would have to pay EUR 9.3 M,

The Matuzalem case also showed that the current sanctioning system
for defaulting players under Article 64 of the FIFA Disciplinary Code
is not always enforceable. Article 32 would allow FIFA to combine sanc-
tions provided in Chaprer I (General Part) and Chapter I (Special Part).
This would allow FIFA to impose sanctions such as warnings, repri-
mands, fines, return of awards, cautions, expulsions, match suspensions,
bans from dressing rooms and/or substitute bench, ban from entering
a stadium and ban on taking part in any football-related activity (lim-
ited in territory, time and/or subject matter). Such a sanctioning sys-
tem with much more levels of sanctions would be better tailored to the
situation at hand.
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