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T ok 2 Sl A s EEDl thg Agke] sl Hx o] 3 (first sale
doctrine) B== HIEH A712] Y= (exhaustion of distribution right)> Az 2] o3}
AZA 9 HA4E D67 Sfste] AR M EAS Agkshe A2 A=
S It e HAEYo] It AFAAY 1] gl AN FE AR EA
9 AFAE G535 AR L o]F AR Al AR wij o thE &7F §
Hj22e = Sl SW(privilege)o] FARE, Azt Al AZES

A=9] o]Hel thsiMe AR FARE 7 Qle del e Ago]
o] e W 7I7hEet AALHA A He] Ee 5oV Wi
o] Aol doluA] AR AFHZZ O o] SAE EAE9] A7t
AR g e A9 e S geldlze AREAEY

T ol Aol B2 FAE A71EA AARES) ZareA e o] gt vy
Ao AFHZE T BA|EY first sale doctrineS THF1L, H]=2] *ZFAR ol A
first sale doctrine®] W1} &z A ZAx¢) AFEZZ AW AR}S0] AL &
AEe] groldlz AkzAS AYstar Lvdat Aol toldls Aoks 3t
first sale doctrineS- 3]F|3}3L 9loH, B HY oA AH 1 AT UCC §2-403
o A 1g 2ASAE BTl HAEY] AfEe LA A o]
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o} $AR BE ARE 7RI A
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o Aol that =AY} ol ZATAY v A=) Gelrte theo] T
A9 =AY g FoFT 0I5 ALRET Dol A4 3 2AR R
WA == BEEAL (Just Reward)o]2he ZAAo] & A ¥elE Fal Uths)
ol =AE ARAATE AGES TP Qe BAZ) Hzo] ARl
P 7FE WIREA Tel3 71 olF 9] Aol thAAE FT th7HE vleho)
£ e 5 e oRo} 2ashl B 53 €97k gokd A%aRE A

2 THT Y FARY Ak AR Z0)) T FI 1S
selof grke Zolthi IHER ARA4ZYE A%Eo] T3 BAE
N3 Alge olejs A2l ARoIH AZAANA PRI BYS F AOE
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7) o] =R ANEE o] BIE WL2AH, BAI9] Foldzd, Aol A Fol Ak

48], “S3 A9 oJejot I =7 A A7, AAAH (A275), 2008; A,

“AEES] HAEA e} A H, A (A155), 2004, 1Y o] ==
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AR 23] H2L ARl AREAL oS dRF dozM AuAlE T AFE]

&5 STPIFHLEA TS STMITIE Aolth F Al 7RSS AZAA A ol

e SHAS Fo2A APl geid 2AHE 7S HroteS sk Zlolth Nannette

Diacovo, Going Once, Going Twice, Sold: The First Sale Doctrine Defense in Right of

Publicity Actions, 12 Miami Ent. & Sports L. Rev. 57, 67 (1994)

9) - FEE TE 7] Wil FAYEE FYe s T JoR Ho

10) "= AZAHA M first sale doctrine®]2H= 7Hd S WHE 02 ARSSIATE Y= Z 0 2 )
w7t Bk AL ofltt. aEE EAE gk wiu)7} ofte} o]o FARE Afro] W
ot TAsl7] el o st il JsiME ARE < ok webA G
TP “Afrgo] o]l Hx9] ATUE AHE(first authorized disposition by which title
passes)”©] Z&3F Aot} Nimmer on Copyright §8.12 [B][1][a] &=

11) Quality King Distribs., Inc. v. L’anza Research Int’l, Inc., 523 U.S. 135 (1998); United
States v. Wise, 550 F.2d 1180, 1187 (9th Cir. 1977); Platt & Munk Co. v. Republic
Graphics, Inc., 315 F.2d 847, 851 (2d Cir. 1963).
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m ol viERle AR FEglole 1 ojFole BAlES AR dse 7t
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S 02 o] d9 e AE s T FEHATE o7 St YTk
7HA7) WiZolzhal itk ' ARelA 5 E HAlEel 3 ASHY
A AE] FA7F obdet AReS 2L Qe EAlE] A&
= otk = de ARES 9 HAlE0] A
7F Bapshe SHAL 341 50l ek Alghel”] A4
AAAA £ o fltehe Aotk 28y o= o] &= AW 7L Sle
EAEHA dem, 919 F ol2e Tt AZAA ]711—‘5 ojv] TE7
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13) Ivy Choderker, Note & Comment, The First Sale Doctrine Defense as a Limit on the Right
of Publicity 19 Loy. L. A. Ent. L.J. 413; Sebastian v. Consumer Cotact. 847 F.2d 1093,
1099 (3d Cir. 1988).

14) 22Es gguselghs 27 713 739l AzdAE 29 tigjdle] gy thefiks
sto] ALl royalty Sk 22 7H1E AL 35T = Sle Adfole delaxlolghs 939
HEHA & Aol

15) o] 9He 27 glo] T 24-o] YwH B9, YwrFs A T4 HAH 2ao
FrFs ] AL ol2F Agle] BAHS AGol7] ujol] Pl Fwle] siglo]

1 S Y= 4= 9tk Zachariah Chafee Jr., Equitable Servitudes On Chattels, 41 Harv.
L. Rev. 946, 982 (1928); Joseph William Singer, Property Law: Rules, Policies, and
Practices 561 (3d ed. 1997); Peter F. Nolan, All Rights Not Reserved After The First Sale
Doctrine, 23 Bulletin, Copyright Society 76 (1975); H.R. 987, 98th Cong., 2d Sess. (1984).
16) Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911)
17) Nimmer on Copyright §8.12 (2005).
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Rt FH] ARAHE S ARt A2 A dEolv EAES
o u ST, wijgQle] A3zt tigh Y= Alekeuto] & 4 JSA gt A%}
A SHte] Hxjgderetal HASIATE) 1Y e HZ29 o] AZ ] g 3
212 1908 Bobbs Merrill v. Strasus!9) AFzioll A bt lo] 2202 QA9
3L, 72 o]% 1909 AR AR7ER0A HEZ YHBIE N OH, 1976 W=
A=Al v zE ] Ao E A1093] APH o] F A& o] A AL QT2
First sale doctrine®] =AISHA] 2 1909\ o] Az ol| A AxdH AL
o] H(right to vent) #%9] ufjujel] Tt H-&-Hrieta AA S TE Bobbs
Merrill v. Strasus AFAA] 224 Castaway 2] A 2FAAlo]H Q12 G A2 Bobbs-Merrill
AR APLlEo] 7 AS v ek w2l 1 ZEjolstE wujshe AS A4
SFAAIRE22) AFARte} AA Al kAR obd 9 a1Q] MacyAe o]t 75
AABFAARE AZAA o] o] glo] A gt UF 9ME sy, <
Bobbs Merrill= |17} 71 7120 Fojsls AL 2581 AZRE 252 A
stk At Ee Yt It EAER AS vjuig A AZAAR= G o]
4 1A EE AT [lokeal RSt S, Aol A3 Aok HAg
A Faekar Azbe AAE Bk 19099 Ao A Ag]izle] ¢
2 & wjujE EA &l gk AloFA ] Algtel] tiaiA ddwo] fIAARE st
© o] U9 EAHL2 dAle HEY HHE WAsE Fo| ol A FEAlE

b
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18) Harrison v. Maynard, Merrill & Co., 61 F. 689 (2d Cir. 1894); Henry Bill Publishing Co.v.
Smythe, 27 F.914 (C.C.S.D. Ohio 1886). & BA7e] & AzAY 2fsix AAH
= oAt A%l SJeiM F=E FAS e AdARolehe AL WA =t o
AR Fed FAY Bl AZEAS} Hxo] FHEA Aol M WA Aok o]F
o] AANA H8HA e A AlFe] WAl(privity)7F A3ALANA -8HA] 7] W&ol

19) 210 U.S. 339 (1908),

20) nothing in this title shall be deemed to forbid, prevent, or restrict the transfer of any copy
of a copyrighted work, the possession of which has been lawfully obtained.

21) Y HE A3 AR A1092E 1 AR iRl W HAT 1909 A
2 AR7R W8-S 97407 A&elsl= Aolgkal 3tk The House Report for the
current Act indicates that Section 109(a) restates and confirms the principle ... established
by the court decisions and section 27 of the law. ... H. Rep., p. 79, Reg. Supp. Rep., p. 28.

22) A FA7F e HolAol vt 22 F77F A8 AT “No dealer is licensed to sell
it at a less price, and a sale at a less price will be treated as an infringement of the
copyright.”
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(copy)oll thEh Aj el A2l that Agjatole] 75 A & AHdS ©A] &
Qlsk= Aozt sttty 22 BE 93|= Aloks FallA o] S A
TFE UARE H2Y AR FHole EAES AAHeREE AT & jloketa
Akal Azhdnk) Jees feayle] A Hxo| Ayt BAsd g
HEE Ao AgEe AT AoFNte] FAle wAsiH . A%
SRk =7 etk 22 EE o= BAEY v Aol tigk Aloks 548t
1L 3HA] §%kal, TYHAU.C.C)H BEH(Common Law)ol] W& A o] €]
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AN

ol qd oot ot

Q) AFE S} AE e 22 A= vrjo]d] SH R 19099 ALY L
2 Aj2o] Fdshs HlH oo o]&57] ffgt EAES AR & 5 flvk=
AMEE QIAIERL, AR HAUANES DS =7 3= 7IEY AR
= o9A MRk =R, MZE Pitjol7t HAFHZZ WS F3s)of sh=
A Agst7] f1ske] 197413 National Commission on New Technological Uses of
Copyright Works (CONTU)E A 5}%1 12,200 1976130 A2 H-E A4
LTS A1092NA A ste] ARSI 2L CONTUE ©] Heol /5=
712 SAE A Fa19] 7] wEol 19800l 1976 AFERE thA] ) s}
CONTUZ} A8 74 Atk 18] 19849 B2 S/ 2vdso] &
Hhe] oo} 3 B Ho|ZE Avfste] AnrbEo] AR §7F glo] EHE
AE e AMES QIS o3l 39k AfdAte] dAgE Algslr] 915t

e

23) House Report stated the purpose of this provision was “not intended to change in any way
the existing law, but simply to recognize the distinction, long established, between the
material object and the right to produce copies thereof.” H.R. Rep. No. 2222, 19 (1909).

24) mhebA Aol SlalA ABANA FEstA] RATke Aol EATTT Sfeieke AchHs
o] B 4 9ANY AZAY o] HAE P M AGIOE SIS U3
A LTS WL FE AT A2 I3 BYEE statutory damage T
T 9L, AAA Y=g EAEY LA A3AlA YEEch

25) H.R. Rep. No. 1476, at 5693 (1976)

26) Act of Dec. 31, 1974, Pub. L. No. 93-573, 88 Stat. 1873 (1974).

27) Act of Dec. 12, 1980, Pub. L. No. 96-517, 94 Stat. 3028 (1980).
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Record Rental Amendment of 19845 S3}hA| A .28) 2 AL] &&glo] He]&EF o
Z S-S toddhs AL FAEAE 2Elar 19900 LHAEe] AFEZE T
@ CDE dldste] EHAS R BEASt= A2 AX|SH 9]3]:= Computer Software
Rental Amendment Act of 19905 S| AH Fe|&H5H 02 HAFHIZZ o] 3A|H
o] 9l CDY] YAl HAE FASATE) ey o]Hst HES] THolx &
Takal Aol AFE A= HHAL olgg BAEY] AfdAATt FaLAgol
A @E)A vl E FA8HA] eFokar, @A) g2l thofrt 1 AISHH 7] wiEell A3E
oA BIFE Ao Z S = JATEN THEF o] gt AP UH e A|g

32

of B3 YHOIE BTHIL, tjRE) BAZ ARANSE G A B0l
W A4 St glolw el

9 ST web volagazE) of
EH|9} e ALPAEE Q& 2700] o] AL ] 3o o o))
Aol thstel BAT 4 9 HAL, ARAAEE FAAFE) A R A
AES) 727k Aol Aol7] Who] AAE 2L 271417)7] 8ol 1e)n
FIAES) AN ABS) Asfel, o] FAAGe BARo] At AL &
43 2A57] Sete] ALANEL aulAEC] BAR 24 Y5
S Fozm Aeae o] A Tae e ATAAD oldF
ke e H8 P wolS el A7) Hgith Teh, BAHO opE &

Aol o] Fo| A a1 glom, shdA) B2 tiye] EAstar itk
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28) Pub. L. No. 98-450, §2, 98 Stat. 1727 (codified as 17 U.S.C. §109(b)(1)(A)).

29) Pub. L. No. 101-650, § 820, 104 Stat. 5134(codified as 17 U.S.C. §109(b)(1)(A)). ] HE

AAE Az e] BAEY] viv) e Afd oS AAE ke Aoldh 22y

T AFHZEIY ARAAES P AE] SHE FAEY A foldlzeta

Astal B o] JAs] el A AFHZZaYAGAAS] FAHEZITE

= o] ZE Fou|gh o] Hrk

HEZ vTe] FFEATE M CDE AT & AUe Aotk AFEHZEIH &

AE® o] i FFEATE thold = AT A5 @ #F rEaL ok

31) William H Neukon & Robert W. Gomulkiewicz, Licensing Rights to Computer Software,
354 PLI/Pat 775, 778 (1993); Pamela Samulson, Modifying Copyrighted Software: Adjusting
Copyright Doctrine to Accommodate a Technology, 28 Jurimetrics J. 179, 189 (1988).

30)



A4 vF AR A delael AR o 22 117
V. 2H9 Wy

19809t A SekE BES A ARAAE A A2Eo] HAY BAE
o e 43S kS W U 1 o] 50 1 BAZe] the BAS hd 52
45k7] WP o] PehA] Ao e =kl A9 YA AAAFE
B o F ANAA AFE Z2IWNRYAEE 200l M AN B
223 BAEe] TR AXske 29 viei} ohtjeh JTH ol
ehe Aokzie] YehiA gozA o 459 A8 Islsus sacky 5
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TR o] P& H8H e A% HAFHZZ WS
o} FHEE O Atk Q5 o] YH o7 25ty FHFHTZIW S 93
S Al FYPS AREAPE 1 22 adS 236l e BAES T
ANA AT 4 YA FEEH] k) HAFEZZAAAAES F
I EAEolgtal strigts AbA AAIET Afol7t fle SaAIEFRY BA
Fei9shy] wjio] dAF o7 1 Aol 2 adhesive contract == standard form
contract)®ll HAES] AFHES YT Bethe w75 HUTOL2HA A= A
R Y o]F AFHZEIH A&Ese A IA F YIS shAY A¥A
< Mesta & & AREAICRS AT 4 3 A
2 e

9 =2 ury
S YRS a2 YTk ALPAE LS o2 FA 29 ol g
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$ TR etolAlzol #E AL

olx afdold 7hs/dell it AR} 9}716}7] Sgte} S o] Aol B718HA] o
I oA AR A 5 R RS AR it

33) B AAAES EWEATE Uiy 8ol o]Fe1A)7] Wil frAl&2l CDY DVDS] 2}

£ o)) olguia 4Tk ey ol T BRUSlE
2L 1 7N A Y2t dretoldlzold EYEAIE B o eTt Az EE v
mjolE 74 goldlzolE BHMEA 7Fede F27] wEolth

34) S. Rep. No. 98-162, at 2 (1983); David H. Horowitz, The Record Rental Amendment of
1984: A Case Study in the Effort to Adapt Copyright Law to New Technology, 12
Colum.-VLA J.L. & Arts 31, 32-34 (1987); R. Anthony Reese, The First Sale Doctrine in
the Era of Digital Networks, 44 B.C. L. Rev. 577, 619-20 (2003).

35) A7 S A9 ARAAES £xEols) A PellAE 188w o] AxE
o7t BE FAEN AFEZ2 Y FFohs 75 Yol PNAA AFES AZEY)

o S250] A0 AFAAE] FIITL Hojze] i
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Welotn 2495, el ol Eole 948 + G oleoldh Ao
2ol il28 4 AT fARY T eolize J1E Lulxjste] Adeld &
AR 5k, ANAE] ARG WAAE el wolT). % A2 ol
Azem S e BAHOR fAE #ad) 1Y 2
AR ST A2 skl U 2 Aol 15 %Eﬂﬂ‘%ﬂ”% e
oG Atk 2479 oHOZ Bk AT A
H2AAE AawA g Ak
AFEZZTY ARAGE ALt AGES BAZS BHRAFA]
7) wgel] fAR] JTHL ol Mg FANT A4 A4S ALE B
QTFEL AT e o8 @ FAE S A7 A7 BEs)
2 & 5 vk AFHZZIR) BABLS BASRE Lo} Luk BAIS)
AolLt 28 Aol gk Ma 2% %t&Oﬂt— B4 o] 2 glo]
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A gloldlagln FRer= Sk

TAPAA SHbell g A e 33 OlvErOiX]ﬂ )31,39) Hlde] 2 el 2o
i Sulte o7t 7ttt 2 o83t fA B9 2 roldlAeka FAs)

oje] Al golllart FAIEQ] AZEY R A ElnE 1A g,

36) 71480k ProCD v. Zeidenberg®| 4] Easterbrook $AF7} 9153k A9 Sale with Restriction
o]t}. ProCD v. Zeidenberg 86 F.3d 1447 (7th Cir. 1996).

37) In re Marhoefer Packing Co., 674 F.2d 1139, 1145 (7th Cir. 1982) (343 g2 BAH<)
S48 2122 7ol Ak HOIE 2FARAA BB A71e] DE 7B EAstolol
St} 2l27|7ke] AdA0Z O FAES o8 5 v 71T TYsIA Bl £8
Al FAES W8l Al719 7HA7} iok O Adle Ao wjufr} Hot); In re
QDS Components, Inc., 292 B.R. 313, 322 (Bankr. S.D. Ohio 2002) (“2]2=9] 24L& A&
S W8lehe A7l 2 AF] 7117} dofof gttt aHEE AAAII BAA 7HR7F 4
she Al7IMe frAlES WHskstedof sit)y),

38) Vernor v. Autodesk, Inc., Case No. 09-35969 (9th Cir. Sept. 10, 2010).

39) AME k] FRAR e FdatA o] FolA T YT AME gt Qe ARES tE

72 EAlshs & AZo] fuke] ofgls Zlo] o]tk RIAA v. Diamond, 180
F.3d 1072 (9th Cir. 1999. ©|9} TJ&E0] A5 vl=ujoll A AFEZZ T B A Eof tha|rvt
o] olg} o] thalA= permanent license2}il F4s= HEo] YL SJth).
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£ 2AHQ) olfit ARHZEIY BARY Aol FRAFE AAF
Aol7k A9 Gtk Aol Y AolaL o] AL AFEIL PAFOZA TS 5D
Aclth, T 23 AFHZZIY BAF AQT AAS ARG A} T A
Q7K F3)7k Aok sHe BACIA AZHAZ] AYshot T BAE ohck
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VI. He|afle| 3o HA 44

o= AR Az e BHo] dEjxte] s Hasl]
Ao] vlar HRI] 2 (Public Welfare)S & Al7]& s 5%
A B = o8 g ARES S FAA)7] A AR Q1As] Wil A
2R A o] PHS sk Aotk wekA pl=e] RAlEoM= EdHAF
ofeh= g EASHA o 83 FUAShE AL g Kozl JEs
Aol sHAlHo] e EAlEo] e FallA fEol Bk Akt dAgle]
Aoz TAsta ofH g Al AFAWAeE A F e AL otk
ey 2FYa i AR Hx Al AlokS SelA BICAl s
Ak Ats FEE sk A2 otk ©A A A Al ka A (privity)7F =
AstA = ERRle] Aol HlH ] e e =L 4 T A3A=
a8 g Aol gle FAlES afrelr] Wil BloAl d=sidet= A2
S Ak S ARG Holtk =)o AzAEAte AR AR Aok g Hx
AlFA . Alokol] utelA 1 EAlES A ]31}01]71] F=3 A Az 9ol &
= o] ofyzt &R Al S Al He Aol 23 otk F vjmHoM=
S A 2l o} o] 133 Al ofo] EAshs - Al e Ads 1% Aol
Faiet. 2y A 2719 dH o] Aol o]FA FAH It 2

& AHEShE AR ARl sHlE o Qe Bl ofuhe Histe] A
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40) IHEZ oA AFF AT Lo] Ao T AFS B FE glout I AFE Aok
(privity)7} EAsH= AlFGARA Ol ATE A-8-HTk

41) 22} of S o] YHL FATFHAS 7147 He] Baeka 2R AL wRA
2] I FE Zfol7} vk Ao, FEekdel ZIslAM o] 92 Fujslee A%t
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vl=ol A izl YHS AMiH YA A8 E I 100d0] AT 1 8
AL A Wo] gty AALAY A|109z20] w2 ] 7Ex]9] 80| T3
of at=H|, AR HAlEC] A AAE Aolojof shH, 4 A A} 19
Ao 7HI A= AFEY el oJsfA o] dstoof star, AR HAES O]
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(the ownership of a particular copy lawfully made under this title)S E Q2 $Hr}44)
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S T 7 A7 Wl AFAEAE 87t glo] 1 BEAES AR 4 Sl
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43) 7= 109 =2

44) 17 U.S.C. 109(a).

45) T2} 0|3+ 9=oll= Record Rental Amendment of 19849} Computer Software Rental
Amendment Act of 199023+ U3t Agto] Tt ey} o|3 Holl oA YA 3HA|
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o4 S17} AFNok e L5 R BAZ] ARAA 2 Bol Ao F2
sholl S ALE 2, A AGAA Sete] FAZ o), A BAE
o FHAQ AfiAtololof sl A T 1 BAZL ABAeIA o] dstedol
ke
1. guixlom isol 2N we o

2z Bwle] 92o] ALEelw BAEE BA|Zo] PIALA] oj7sk] 1
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140 15}48) ’\H]Z}—Oﬂﬂl Hj ZH %X]EO] XW{?V} E= 1«] i‘aﬁl_ EH

Sl iamu N m_ax] °‘LE‘r49> . Eﬂ]s
AHES] A9l T BAZe el A7 At Rtk st
0 A B, ) A S AL el 2 5 517
mhol s A4 HalE S 5 g weby BPEAR LS man gu

St striete WiEA Hel7h Frksd) A10920] w2 2 Hel oA whe

folo to

o] Z&57] 93 2150 FFHA Fetehe A5 AYS &7 American Intern.
Pictures, Inc. v. Foreman (400 F.Supp. 928 (S.D. Alabama 1975)) 3= Z18]1 JAFAS
Ae AEo] o] o] 7] Fethe AMS YF ol Aok 2ot 19761 AR o
FRINA 3le TrtiddME it ZE 2AES dSdlor dheka sk oy
(H.R. Rep. No. 1476, 94th Cong., 2d Sess. 80-81 (1976)), FAtrFol M= 2 Ax}e] 43
(due process)’d A7 o] ¥ o] ¥|A] dethEhe AMdS dFstoiof gt 12y o] 3Hd
o WE-& tiF-2e] AHlAEo] of2igh vlx7h ShEAQIIA] ERAOINEA ¢ L jl
UFE A9 E7Fsd Abdel7] wiel d33s] EA17F Hrt.

47) Nimmer and Nimmer, Nimmer on Copyright. 2-8

48) 17 US.C. § 109(a).

49) Microsoft Corp. v. Software Wholesale Club, Inc. 136 F.Supp. 2d 735 (N.D. Ohio 2001).

50) oA ¢ A HaAolHME FAES LA} Hrk

51) Bright Tunes Music Corp. v. Harrisongs Music, 420 F. Supp. 177 (S.D.N.Y. 1976) &Z. ©]
ARl A HIEZ Q] George Harrison©] My Sweet LordS THE AN A7 | = B2= A}
o] F-oXH O Z Chiffons?] =2} He’s So Fines EAI819aL o] AL A=A Lt

52) Pl A2t uke] ofFol 713k Eaful el A ot B e a7 H A et ok
Z] EHEAEC] At Ao e BAEY TYsitial sttjete EEAlC o
dMe AYds A= DAY strict liability)o]7] ol B9 HAlgks AMS EMq_— *
FE WM WolEf A7) gt o]l tigh FU3k el= 17 US.C. 406(a)30H] HIE
FR ] o) el wixE BAET 857 o] dAHogE BE AL ““%‘8
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o121 BAZololok 7] W] SFAM Wl AL Eo| vFOE £95E
A3 AP IS ol A2Fe] oh e Ael2719) Ao
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2857 etk A fmol A o ARES VSR Soes A A
AAzE 223 ARES FAT F e dse] lom, ;‘4?4/\7‘]4 A =o] A
SHA Fethsd) 28V HAFHZE a0 ARERE 5ol W & B2 EAIVL
st Folo] B EAEQIA Aol HAsHA QN\E}‘- Microsoft Corp. v.
Software Wholesale Club, Inc5Ho)X MY EHEAETLS FHALZ THe Ao
oh7] wiioll x| o] A2 EWEAEdE AEHA el sAT
o] EHEAIESY AHYE WA= AUtk I °IF Microsoft Corp. v. CMOS
Technologies, Inc.50)|A] HY-L A<ko| Yt o] Fuljd AFHZZ I3 A

F7F REE A=Al Bl glo] By EAlEelztal AYsrhsn 1YRE XVQFJJ
At 9] s Tk Alge] AR TEQitgE O A% S Foike
Ao A ZFAALeL i A} Apolol] AlokS fukaiA vl EgThA EHEAE o]kl
o] el TEs®) 12y} Microsoft Corp. v. Action Software39) oAl HH -2 A4l
o) E o] &3t AFEHZZ W) EAE] Y2ERIX Y AR5 AAs}7] 9}

o
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l

Aot} o]FA T AYS A= olfre AXAARY} LIRS FollA] v
AFEo] A2 3lE o 4A 39E 4 7] WEolr}. Marshall Leaffer, Understanding
Copyright Law, LexisNexis 476 (3d Ed, 1999 )22{1} o]2]3} =Ao] 19| 3428 &afjujat
M B2 97107 sk dalXe AEEA Feth 2 vladME A2 8
A7E TR Afolle Eauidd s 2Y ¢ UES sk gtk

53) Costco v. Omega 541 F.3d 982 (9th Cir. 2008); Quality King Distributors Inc. v. L’anza
Research Intern., Inc. 523 U.S. 135 (1998). Costco AFAS A5 AW HAA Oral
ArgumentE 7]oh2]aL Sloh

54) 129 F.Supp.2d 995 (S.D.Tex. 2000).

55) 1d. at 1006 n.8. Leut Fa7h Qe HAL SFE AFE AR A Z 5 AT A E
A5 4= JATH first sale doctrineS T3] HY O ZHE ALAS o] ofg= &
25 ke 7 e Ao 1d. at 999, 1010.

56) 872 F. Supp. 1329(D.N.J. 1994)

57) Id. at 1332, 1336.

58) ZLefut o] ARIeIA FeetA AlFo] TREolAlE S et B3] Wil o] ARie
Ao &2 1A FAA Ut

59) 136 F.Supp.2d 735(N.D. Ohio 2001).

60) WA LEEgJolee Bolg ALEAY Hzgole) Aol HE5)7] e 2xE
gloi7k AR #4do] ol 1 AZES OIS EslA Qle CD F AT
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2. MERe| 2ol 2fFt z|xo AR

AL de 59 dEY g29 ALY ARERY 5
AsolE Az el A=o] #LEA @eth ue

of 2frdlo] ojAHE Aol o] dF FA EAE tigk L vt
d9at7] Witol Hxvvle] d=]o] A& ofof St} Microsoft Corp. v. Harmony

Computers & Electronics, Inc.o|X YL vlo|AZAZEE A F(product)S- vl vl

A& A3l ARZ 937} B3t Adol] 713 A4S 518351 1d. at 739.

62) 2o AZAAS] Pes 7L TEoR] FAIE-L AR Aol o] Al ool fputel A whEol
Aok strigte BHEAE] 2 4 Q7] i o]dd =el= ARl 4es
Al AEE Zolth ket AHIAES AZEAR}L 1 gol4lA] Alold] od A
=X tiaiM A o] i, & $= glok 1y via AZAE 1oy s 8
32 9 strict liability©] 7] Witel] Aeje] AMAER AZALNEA} 2 4 917] o

63) 2y A9 o]Fe MEY A YA o] 4= 7] Wil o] a1 ot 4
%]ojof Sk Denbicare U.S.A. Inc. v. Toys R Us, Inc., (84 F.3d 1143, (9th Cir.))ol|A A=}
Wi} A BAES) ojz80] el ESJ3HA Sgteln shelek, A4AAe] A
2 o] EAIRY o)xds WHEe Afole 1 AdAES WdAAN BAES A5
SHAY AETAle] o3 #H5E & ol STk Plart & Munk Co. v. Republic
Graphics, Inc.|*= Republic Graphics2 931 Platt & Munk®} 917} A4S 7HA 1 §)
© Adts BE7IE At 22U Platt & Munk& 71 Adite] e AdskaL 7}
24 AYSPIE AL T AR G MBS BAZ B 45703
82 743l 49 Republic Graphics& 757 &4 5 FE 7778(Uniform Sales Act §
60)oll =AstA AAE FAY F e 255 A7IsIHTh HYL Republic Graphics7} 73
e FaiM 2 A FAstEeke 223 Frlle A%tAAte] sl 713 Hxo njuje}
FYa7] Wz 1909 A2 | AZAZs 7t A detha A
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A a1 @A 2ol Azt &4l 7] wie] dElazle] 9L A -8R keriet
HASUTE) o] Aol A o] dAFgE AlFo] HAlEel#hd &2 o
H A, AFo] HFHZz a3 1 A first sale doctrine> A& 3 A
oA AZHE AHA7E of 7] wiitol] 2 wAo] 2 ¢ itk Ty Y-S =
O3 AZE oS AufelA] Ferhal AWeEtlr] el AlEs AXES
AFHZZIHORE B AAY Hol7] wjzeo] 7l Zo=w Btk

A o7 HxO AfH AL AAUALY] FE WAL o] HE ofof s} o]
&k AH = o 97} ok S FHZ2 vzt HAS] HA oA ojHdt= A
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= AESHA & A5 el gAst, 2213 vfuls ARraAtel oeiA HxH
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64) 846 F. Supp 208, 213

65) 1= =9 AZAA)

66) Denbicare U.S.A. Inc. v. Toys R Us, Inc., 84 F.3d 1143, 1150-51 (9th Cir.) cert. denied,
117 S. Ct. 190 (1996)

67) Platt & Munk Co. v. Playmore, Inc., 315 F.2d 847 (2d Cir. 1963).

68) Uniform Sales Act § 60. &A|] Uniform Commercial Code §§ 2-703 and 2-706 FZ.

69) oleigh =& TAT o5l she Mol AAF A7 ARAAR= o g wiulel ¢
A A BAFS WIgkE AS T B 4= Q1] Wlio|th315 F.2d at 854. 18]1 HYL 9]
23t 4ol AlES 7HAS BA] R wlmle He Aol oA 1ed HjF-Eo| S

USstofof gohetar AT
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FRAZE AR Tl BSole oL She Aol WA A H3 A RTE
AT Qe A, T EARE FA EF ASOIE T AHAAE BAR &
FAA7} okl7) mgeln) Az Bulo) ARG F4Y 5 U B o] AL
BAZA Y £4AL 2787 el AR} BAZ sl B 2l
2GS ASe] T ARVAE BAZE BT SE ¢ T LS
of| el YANE 1 HARE oW & gitk ADH o PFHZ2 Y
2ARY Az Do) A=) o] 270 /Mg FRHTT Heln YAHeE
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@ 2:A1700) B JAAE 2L AATA e LAVE YR P, WA 2
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U AzAREe] ol2d F o—°4 Hliﬂlﬁ‘” *}EOM ﬁ%ﬁrﬂii H EAlEe
A= UCC7t B85 a,74) 3T

UCC §2-403°] #-8-Hthd opr-2] 11751{?41}7} A=l EHGH/H S o] H3}A|
dete Ade @ Aol & o) 3T A ‘ﬂ“ﬂ*l?‘ T 71

bt

70) vlslle = g AF SR dutd e QgHA] o, =l Y S3= EA45
A 7] Wgol] EFolghe AME AISHA] Retal gt AlgellAA 1 tiziglo] B4
3 4+ 9

71) AT A4 e F4E 4+ sl

) Bl Sl e ooz 3 5 gl 247} EARE, F AB L
£ Qo) AFE OB ALk AFS) A AL 0ol ke Aol BB A2
o2 AFS oIt &g B9 g2t ohde) imle Bal glek

73) John A. Rothichild, The Incredible Shrinking First-Sale Rule: Are Software Resale Limits
Lawful? 57 Rutgers L. Rev. 1, 25-28 (2004).

74) ABE vl AHFETZ I BAZ) Ao sl UCCr} A gl o] in
ST e W o] Aol "ra s glal, UCCe WEEdnks et B £4d
I = A9 A (transaction of movable thing)oll Z-&-5)= Zo]7] wj&d]| 2 %—% 3 A7}
s ojefe] F4o] Z&Hr) 53] UCITAS Wols9l HAoh mdal=Fobe
S F gl FolANY FellMe UCC S ToksolA 37 287 P—é 18
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who] AR AR M hol2wS SAPTHT Sl E 1 BAZe
o o] oldslo] 2HA T FABY U £FAS BAY 5 A7)

(1) UCC §2-403(2)2] H-&7}s4

UCC §2-403(2)= 5L 7ol 7+ FollA iﬁ%}ﬂ Zol| B5% oL} Uniform
Sales Act #2320 A AAHAHE HEH T2kl thal AF-He] o)A t5}e]
FERIY] ATS AdAHoE Fgua7le Aoltk. 1t o]jgh FERIS] A5
gt doje AfaAe] oo &t Ao] ofde}t AfrES 7HAA of ittt
I SE = FARe] ARAE Ao wlgle diste] AfEE o] 4 Atk
J=ro] Al (Market Overt)2] 7idel] w2 Aoz HATE76) 12 UCC
§2-403& o3k oA SEIAT UCC §2-4030] A8-5= o] £73] A
o) Bo] M 2fol7t EA87) wjio] 1 2FE& AAdHo g a3 HES
At 2 ofEtal Bz,

F(goods)¢] HJH50] RSP AaiAle Al A2 27do] B

(1) 27D F29] 9=,

(2) SEl0] N AAHE o A3ty ol o] TeiF AFS ASHE
olofof 3,

(3) H5Eele] BE] AIS SH M vhgstelok Sk okl 2 a4t

< Adatat itk

) Yeses QY ﬁ%%kt— PIFASYIN AeiSele sl 999 g
lolct. %502 FlEol £fAA7 ohd A
17} o] wlEe] 1 £ el 49
A7t ohd At A22A8) 9 FAEA Fa

— :10 >N
=)

HEEW 0}74] Q7 EPE} ] &

At a8y v ME @414—::% & 4 e A9V} 9lEt UCC §2-403-2 Hui3] Ao
HSS QA o]d Aol AfAATE obd AlAN et AdE 2FES F

Sam gtk mheb] B 2FUAE B FEF 5 QA Bk
76) Note. The Good Faith Purchase of Goods and Entrusting to a Merchant under the Uniform
Commercial Code: 2-403, 38 Ind. L.J. 675 (1963)



A3 ¢ WS AgAYSIA Aelae] Ao U 23 127

1) &FAAe] A9 91 (Entrustment)

“HAre] EPE ARelA S ool e AP B3 e S e
ok UCC §2-403%+= $1EHE 7ol x Bakabatolo] E3E Zxdolv a1
7F Ao ARt BARC] F7 o]z Febnog Hejskar 3l o]
g gofe S FaA et Afre 1 F =5 =
S o]Hg A-ehd ABAA AFAS oA F e BEE FEA A Fo
rtehs AL 9)n|3ht}78) Adkins v. Damron79)0l| A AHI A= ofzfo) thek 71AS
A &3t YA il Al FA AR5 2A o opAlgSst A3Atel Al 7
AR drfste] ARAbE HFEES 95t 425S A7ISHATES0) -2 Uniform
Sales Actdloll M= AR = AAlo] AARINAl A/E et 4= 1 ool
el afrdS FAAL S 35T 5 AJAR UCC §2-403(2)l4 = &
3 O 23 F vie] A3E SHAA LF ?ﬂ Ae AR 35S 248 5

TT

[

L, 1 AT i AFAEs oA 5 e As(power) s 7HITHL 8}
AT} 22 UCC §2-403(2)°] A8 7] -&SH/H% o] WHAs7] do| e
ZTHE Adst= m=Ql(a dealer in goods of that kind). 2. 24 2] A1 0 Z o] NE-S
123taL flofof girt o]ejgt A2 e FRkI] 9] ol Ay
A= 1 ARlo] At Al A& ol AT AMdS ST AdRlelA &
AR} ettt T 4 gl7] wiFolthsD o]ejgt sfAlo] et AAE
Wy QIX|EE2) QB ZAlo] gk AfHEE o]AT 4 = ARl F
ASE 7He IS 2582 AL Y= Aol S F=
T}183) Hj Al FFES R FEele A Agle o] 183 J2S

|

77) “any delivery and any acquiescence of possession... regardless of any condition expressed
between the parties to the delivery... and regardless of whether the procurement... larceneous
under the criminal law.” UCC 2-403(3).

78) Hawkland, Curing an Improper Tender of Title to Chattels : Past, Present, and Commercial
Code, 46 Minn. L. Rev. 697, 720 (1962)

79) 324 SW2d 489 (Ky. 1959).

80) 2AAe Fe 2ol 917] MEo] FHAT HHA HZ AnE FRAARLE
(replevm)% A 718

81) Atlas Auto Rental Corp. v. Weisberg, 281 N.Y.S.2d 400, 404 (N.Y. City Civ. Ct. 1967).

82) R. Braucher, Documents of Title Under the Uniform Commercial Code 66 (1958).

83) W. Hawkland, Sales and Bulk Sales Under the Uniform Commercial Code 105 (1958).
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) 2 §2-403(2)9] g F52] I A Wt A
Aoz 04{15} 84) AL «W—t— AFAAT} /\HtOﬂ ol
73‘

Ale] %ﬂx}%ﬂ% —}F 8}71 6}04 4%} Folle 2 5
g dss M F U= A 15}89 aar o3 4

Stal AATAL strjets, HEAC] EASHA] b= Lfrds vl

86) §2-403(2)2] %X%ﬂ A= A FHE =l tg Zm"r?ﬂ% o] d%‘

%E—:‘I% T3t stojets =F9] ARde BERY A 3 o

| S 28R E xRl AN Ak 9 Al

= A717F Arskar SEeke A8 e] AR A o] g a

u =2 o]H3} FQl(delivery and acquiescence)3®)o]eh= 8712 gQlo] &3 &7

S o]AE 715AS HiAIETE89) §2-403(2)0] wEW AbelS 9Elzto]
A ¢ vk sk 7] wieol] =Fe] MR o]

FAY A WA 2frEs o] 4 IR0 2B §2-403(2)

o osixt Adele] milo AN =3 HFS 35T =+ A "ok

&9 = e 5Y8 %
2o BN AR ALY EE oz Ade] Baw B0} Bike] g

84) Note, The Good Faith Purchase of Goods and Entrusting to a Merchant under the Uniform
Commercial Code: 2-403, 38 Ind. L.J. 675, 692 (1963).

85) UCC §2-403(2)°ll X 918t} Aol= FAite] HHAS HA7E ARl ofelix AlellA o]
3 Ao Edahe AAY Ho Ak UCC §9-307(1)2 §2-403(2)9] HS]ollA ol2)ak A
g5 gsA wiAska YThuce 9-307(1) F=.

86) Sterling Acceptance Co. v. Grimes (194 Pa. Super. 503, (1961))°14 EHEHo] = Lyt
2R Al FREH0] EAshE ARE TUE A il BEREAY EAE Lt
o el AfAS BAS.

87) 28 Am. Jur. 2d Estoppel and Waiver §64 (1966)

88) UCC 2-403(3).

89) Dusenberg, Title: Risk of Loss and Third Parties, 30 Mo. L. Rev. 191, 207 (1965).

90) Hawkland, Curing on Improper Tender of Title to Chattels: Past,Present, and Commercial
Code, 46 Minn. L. Rev. 697, 705 (1962).
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Aoy 7]&S 7ML e AFRS ekt FAb didh EAA] e 5
Aol AAE AFF] Bl 7125 FiL S 41 AFH AEE 9n

3 37 Wil o]t Aol= uCCY A 9jsllA dsY W Eksithon
ol FE AFFA FHEhH o ZA TS A= EE

Aolst 4= i) e} Abeloll thak §2-104(1)2] A<l s)4-L 2-403(2)2] =7
< fl8te] ARo2 AAE 71A)7] flste] AR1CE AR AlFshe AbEel
2kl $hohod) mebA o] fFAo] A857] YA e B OE Ao 2 A HYA
1 FEIZE B4AQ1 Aotk 18y BaEAE olHd 18 st sixvs
3 7)FS HEUTEY) 283 TR/ 54k AT

kind)o] ZFA7L ou|sh=s 219 H

(deals in) 9] oJn|7} FLgH AFS A ete AFHERE of 2} SAHE v o)
ofshe AFEE X ehe 2 o]

oll i3t CommentsE R v = 2l(sellers) ] 2f= Tl & AREStaL Qlar o] %3
o] HAQ FUs TR/ FAHS Fulshe Al AR REH A= AL wig
& Hodhy] 9t vhe Xolgte AMIE 1A o ok HeS §2-403(2)
o] AL JRlo] YA FAYHAANA wigAEANA fFas AfHoldS
I35t T/ A4S vivshe AMYS skar qlejof stotetar shar 9l
Ao olgfdt F7 AR Adslof sttk= &Jnlv) op]

2 SERQlo] T A191S BThd Had FEE B FUF B Adstel

91) UCC 2-104(1) cmt. 2.

92) Id.

93) 121} Atlas Auto Rental Corp. v. Weisberg, 54 Misc, 2d168 (N.Y. City Civ. Ct. 1967)°]4]
7HE F1aE wiishe AEJLE FEShe HAL HAE SEfo|Haly A Hyllet
ARl 2kE 8T tildl ARl Al wiufE Sk 1 wiE<lo] “wholesale autos”
o Al g APAS AFE invocieS AT SFATHL SR MY 1 ARS AFolo] o}
Y 2-4032)ll YAs &FHE o]HE F glokelal stsi

94) Id

95) Rabel, The Sales Law in the Proposed Commercial Code, 17 U.Chi. L. Rev. 427, 431
(1950)
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3lth= A o)t} Linwood Harverstores, Inc. v. Cannond?D oA silos® A sl A5
AL ERFEAE ERES 918te] R silosol] g AfrdS o] sk Aol welRt
A gevEa stk 1YER FudAy dES FYPAE she A
§2-403(2)° A AfrAATE AL A] FEE SAk tigh AfES o]HE

ket 3 ﬁfg % Q& Rl

TY3 T2 F2Hgoods of that kind)o]Zh= &7 SIEALS] FA4kE <1 A
ﬂq H e Skl 9)\‘1: SRS Abolo]l ARl B e ESAAS HA FA
T UCCE SAHS “ofuj Aokl A B A7) o] 57hss BE Avs st )
oAU & FEolU gt H3E 5T & e VIEE wAEE T
2}l 32 99) UCC §2-403(2)Y] =35 SleiA< elo] T4kl &fdS o]xst
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Abstract

In the transaction of copies of computer program, by insulting the license provision of
copies of computer program as well as computer program itself, copyright owners argue
that retail shop and end user cannot enjoy the first sale doctrine because they cannot be
owners of a copy of computer program and many courts have accepted their arguments.
However, according to the section 109 of Copyright Act, because the owner of a particular
copy of computer program may enjoy the privilege and the rationale of the doctrine is just
reward, most issues under this section has been copyright owners may get just reward and
who is an owner of a copy of computer program. Copyright owners who transfer the
possession of copies to retail shop got just reward and they cannot get more reward in the
transaction and thus, the most issue is who is the owner of a copy. Although copyright
owners have argue they always have the ownership because they only transfer the
possession to the retail shop, if UCC §2-403 is applied to the transaction, bona fide
purchasers may get the ownership of the copies. The elements for the section are owner’s
entrustment, merchant who deals in goods of that kind, and a buyer in the ordinary course
of business. If general consumers buy copies of computer program in retail shop, there is
no problem in applying UCC §2-403 to the transaction of copies of computer program
despite the copyright owners’ argument. Therefore, general consumers who buy the copy in
retail shop may get the owership of the copy and thus, they can enjoy the doctrine under
section 109 of Copyright Act.

Keywords: first sale doctrine, exhaustion of distribution right, transaction of copies of

computer program, license of copies, UCC §2-403




