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PELEENUIA PUMCBKOIO NPABA B LUBIJIBHE
3AKOHOOABCTBO: 3AXIAHA TA CXIAHA TPAOUUII

YV cyuacniii icmopuko-npaeosiii Hayyi 00He 3 YeHMpPAIbHUX Micyb nocioac
npobremamuxa peyenyii puUMcbko20 npaga 6 CY4AcHi CUCmeMu NPUueamHo20
npasa. Y cmammi po3ensiHymo 08i mpaouyii — cxiOHa ma 3axioHa y GU3HA4eHHI
cymrnocmi peyenyii ma it 00CIIONCEHHS 8 HAYYL PUMCHKO2O NPUBAMHO20 NPABA.
Asmop nponownye 30iticHumu nepeopicHmayilo Memoooaoeii i ocepen 8im-
YUBHAHOL POMAHICIMUKU NEePeBadiCHO HA 3aXIOHY Mpaouyiro.

KnrwouyoBi cnoBa: peuenuis, puMCbKe NpaBO, POMAHICTUKA, 3axigHo-
€BpONencbka TpaguLis, CXigHOEBpONencbka TpaanLis.

B coepemennoii ucmopuxo-npagosoii Hayke 00HO U3 YeHMPAnbHbIX MECH
3anuMaem npobaeMamuKa peyenyuu pumMcKo20 npasa 6 cospementbie Cuc-
memvl Yacmuo2o npasa. B cmamve paccmampugaromcs 06e mpaouyuu —
60CMOYHASA U 3aNAOHAS 8 ONpedeleHUl CYUWHOCMU peyenyuy U e2o Ucciedo-
8aHUs 8 HAYKEe PUMCKO20 npasa. Aemop npeoiazaem ocywecmeums nepe-
opueHmayuo MemoooI02UU U UCMOYHUKOE OMeUeCmEeHHOU POMAHUCTUKY
npeuMywecmseenHo Ha 3anaonyio mpaouyuio.

KnroueBble cnosa: peuenuua, pumMCcKoe npaBo, pOMaHUCTUKa, 3anagHo-
eBpOHeVICKaFl Tpagnuusa, BOCTOLIHOGBpOI'IeVICKaFl Tpagnuusa.

One of the central problems in the modern science of the legal history is
the reception of Roman law in the modern systems of private law. Two
traditions (East and West) of the reception and its research in the science of
Roman law are analyzed in this paper. The author proposes reorienting
methodology and sources of domestic Romance predominantly to the
Western tradition.
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Axmyanvhicms TeMu TyOiikarii oOymMoBlieHa THM, IO pedopma
IIUBIJILHOTO 3aKOHOJIAaBCTBA YKpaiHM MpH3BeNa 0 HOBOI XBHIII pelie-
niii pUMCHKOTO MPHUBATHOTO IMpaBa B HAIIOHAJIBHY CHCTEMY MpaBa.
OTpumanyu HOBe JierajbHe 3aKpillJIeHHs PUMCHKO-IPaBOBI KaTeropii:
BOJIOJIIHHS, CEPBITYT, eM(ireB3uc, cynepdimiid, 100pocoBicHICTh. Bee
Ile BHUMAarae JeTaJbHINIOI PO3pOOKM TEXHOJOTIM peuentiii HopM,
MPUHLHUIIB, KOHIEMIIH KIACHYHOTO MUHYJIOTO Y ChbOTOICHHS.

Jis 11boT0 BOAYAETHCS AOIITBHAM YTOUHUTH K 3MICT CAMOTO TI0-
HATTSA pelerIii, Tak i 0COOIUBOCTI JOCIIKEHHS 1[LOTO MPOIECY B
pamMKax 3axiTHOEBPOIEHCHKOT CXiTHOEBPOTICHCHKOI TPAIMIIIA pOMaHi-
CTUKH, IO U € Memoto 0anoi nyonixayii.

OcTanHiMH POKaMH 11 npoQIieMa II0CTae OHIEIO 3 LICHTPAIbHUX B
1CTOpI/IKO npaBoBiil Hayui Ykpainu. [l ii po3poOku Ha piBHI Aucep-
TAIifHUX 1 MOHOTPa(IYHUX JOCTIHKEHb OCTAHHIMH POKaMH JOKJIATN
3HauHuX 3ycwib: 3agopoxkHuil 0. A., Kopuesna JI. O., Makapuyk
B. C., Menpnuk 3. I1., O6oporos FO.M., Opau €. M., Ilinonpuropa
0. O., Tumuk b. Y., Xapuronos €.0., Xaputonosa O. 1. Ta in.

JISWTMOTHBOM YCIX IUX HAYKOBHX HAIPalllOBaHb € Te€3a MpO Te,
II0 PEIerIlis Mae TIIyMauuTHCSA HE K MPOCTE MEPEHECEHHsI OKPEMHX
€JIEMEHTIB OJ[HIET CUCTEMU TpaBa B iHIIY (Oe3mocepeaHe abo omoce-
pEIKOBaHE 3ar03UYEHHs MEeBHUX MPUHIHINB MPaBa, MPaBOBUX HOPM,
IOPUUIHUX KOHCTPYKIIH, MOHATH 1 TEPMIiHIB) — I1€ MIBHJIIE OJHO-
CTOPOHHSA ananTarlisi abo, SKIO0 BOHA Ma€ OOOMIIBLHUI XapakTep, TO
— «moBepxoBa» akyipTypauis [1,c. 7, 11]. HaBite Ha eTumororiu-
HOMY DiBHI receptio — He TUIBKH CIPUNHHATTS, NPUHOM, MPUXOBY-
BaHHS, a i 3aCTEPEKEHHS, BIICTYTI, TOBEpHEHHS TOWIO [2, ¢. 651].

Huni 3aranbHOBH3HAHUM € PO3YMIHHS peleNiii SK Mporiecy
CHOPUHHATTA B TiM 4M 1HIINH Aep)kaBl €IEMEHTIB NPaBOBOI CUCTEMHU
IHIIOI epkaBH [3, ¢. 4.] a00 «3armo3WYeHHSI TPABOBOIO CHCTEMOI0 —
PELHITIEHTOM Bi [IPAaBOBOI CHCTEMU — JIOHOpa HOPM, HPaBOBHX 1H-
CTHTYTIB, IHCTPYMEHTIB, KOHLEILI# y CHUIy i7e0J0ril penuienTa 3
METOK MOZEpHi3aLlii Aii BIacHOI IpaBoBoi cuctemMu» [4, ¢. 59]. Orxe,
Y Cy4acHOMy MNpPaBOBOMY JHUCKYPCI «PELEILif» 3aBXKIU Ma€e 3MiCT,
OMU3BKUH 110 1CTOpI/I‘-IH01 CIIaJIKOEMHOCTI y IPaBi, B3a€MOIT PaBOBHX
Tpajuuiii Ta HOBawi [5]. MOXHa MOBHICTIO [OrOAMTHCS 3 BAaXKIIUBH-
MU BHCHOBKaMH, 5IKi 3poOuia B cBoiit muceprarii 3. [1. MenpHuK, —
BOHa BOauae, 10 pelenii, Ik CKIaJHOMY NPOLECY MPUCTOCYBAHHS,
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3aCBO€HHS I BUKOPHUCTAaHHS HOPM 1 MPUHLUIIB 1HIIOI MPaBOBOI CHC-
TeMH, IMIUISATAlOTh «TUIBKK Ti HOPMH, LIO 3aKpIIUIIOIOTH 3araibHo-
JOJICEKI LIHHOCTI i HE BTHCHYTI y BY3bKI HalllOHANbHO-TeOrpadidni
pamkm» [6, c. 55]. Jlo momiOHOI no3nu11 Habmmxkaerses JI. O. Kop-
YCBHA, SIKA [IEPCKOHAHA B TOMY, IO 3 YCIX CKIIAIOBHX IPABOBOI CHC-
temu CtapomaBHbOro Pumy perenmii mepeBakHO MiAJsATaIM came
NPUHITUIIM PAUMCBKOTO Tpasa [7, ¢. 7].

Taxkum 9HHOM, peyenyis 6 npasi — ue opeaniuna mpancgopmayisi
KJIaCHYHUX IPAaBOBHX ixei MHHYJIOTO B CydYacHi HpaBOBl cucremu. Sk-
1[0 TOBOPHUTH PO PELCIIIiIO, IO 3/[IHCHIOETHCS Y HAMICTOTHINTY CKIa-
JIOBY TIPaBOBOi CHCTEMH — YHHHE 3aKOHOJIABCTBO, TO BOHA aHISK HE
MoOxe OyTH 3BEJieHa 10 MEXaHIYHOTO IEPEHECEHHs €JIEMEHTIB OJHHUX
HOPMAaTHBHO-TIPABOBHX aKTIB B iHII. 3akoHodasua peyenyis — 1€ MO-
JICPHI3allisl €IEMEHTIB KJIACUYHOI JOKTPHHU IpaBa HUISIXOM FOPUANY-
HOTO X OQOpPMIICHHS y HOPMH Cy4acHOro 3akoHomaBcTBa. OOpa3HO
Ka)Xy4H, Taka peLeNis — 1€ yHIBepCAIbHUN ICTOPUYHUM crocib ic-
HYBaHHS BIYHUX MPABOBHX i/1ei a00 mepMaHEHTHUH NepeKsial Kiacud-
HUX JOKTPUH MHUHYJIOIO HOPMaTHBHOIO MOBOIO chorojieHHs. HeBuman-
KOBO, IO JUIs TMO3HAYEHHS came Takux iged me 3a dvaciB Crapo-
JaBHbOr0 PrMy BHKOpHCTOBYBAJIOCS IOHSATTS recepta sententia 'y 3Ha-
YCHHI «IOPUINIHOTO MTPABHJIA, 1110 BU3HABAIOCS Oe3cmipHuM» [8].

3 IUX MO3MIIH O-HOBOMY IOCTae MpobiieMa iHTeprpeTanii peren-
TOBAaHUX IPHHLUMIB 1 HOpPM. IXHSA asmewmuunicms (Bl rpeL.
0vBevTiKOG — CTIPaBXKHIN) Ma€e pO3yMITHCS SIK IIJIKOBUTA BipOTiTHICTS,
3aCHOBAHA Ha IeplIoukepenax. [Ipu TakoMy MiaXoAl s aBTCHTHYHO-
o TJIYyMayeHHs HOPMATHBHHX MNPOSIBIB PELCHLii HE AOCTaTHBO JIMILE
MOSICHEHb YKIJIAJ@4iB Cy4acCHUX HOPMATHBHO-IIPABOBUX aKTiB, THM Oi-
JbIIe, SKIIO BOHM CHHMPAIOTHCS BHUKIIOYHO HA BIIACHI YSBJICHHS IIPO
3MICT PELENTOBAaHUX HOPM, IFHOPYIOUYM IPH I[bOMY KJIACHYHI IX 3Ha-
deHHs. HacrpaBi aBTCHTHYHNM TIYMaqeHHSM KOXHOI HOPMH, IO
mijiisTae pereniii, Mae Oyri i iHTeprpeTamis Ha OCHOBI JOKTPHHH
TpaBa TOTO ICTOPUYHOTO MEPioJy, KOIH Lisk HOpMa HaOy1a PO3BUHYTOI 1
HAYKOBO ycBiomuieHOi (kimacuunoi) ¢opmu. Jlns kpain pomaHo-
repMaHCbKOI MPaBOBOI POJMHM TepeBakHA OUIBLIICTh MPUHIIMIIIB,
HOPM Ta IHCTUTYTIB IWBLIBHOTO IpaBa MOXKE OyTH aBTEHTHYHO PO3-
TIyMadeHa TiIbKH Ha OCHOBI JOKTPUHH PUMCBKOTO MPUBATHOTO MPaBa.

IIpuHariiso migKpecanMo, Mo B Cy9acHiil BITIH3HSHIN MPaBOBIit
HayIli 3aralbHOBH3HAHKMM € BIJIHECCHH HAIlIOHANILHOI PaBOBOT KyJlb-
Typu YKpaiHH came 10 pPOMaHO-TepMaHCHKOI Tpaauilii mpasa. IcHy-
I0Th JIMIIE Pi3HI BapiaHTH KaTErOPUYHOCTI CTBEP/DKEHHS Ili€i Te3u.

257



MpaBoBe peryntoBaHHA eKOHOMikK. 2012. Ne 11—12

[Ipumipom ofHI aBTOpU 3a3HAYAIOTH «HAJEKHICTH MPABOBOI CUCTEMHU
YkpaiHn came 0 POMaHO-TEPMAHCHKOTO THUITY IMPAaBOBOI CHCTEMMY,
ajie MomepekaoTh, 110 TaKUil 30ir cucTeM BigOYyBa€ThCs JIMIIE IO
OCHOBHHUX Mmapametpax [9, c¢. 115]. [Hmn moCHigHUKK OJHO3HAYHO
KOHCTaTyIOTh: «ChOro/iHI HE ICHY€ CYTT€BUX BIIMIHHOCTEH HalllOHa-
JBHHOT MPaBOBOi CHCTEMH YKpaiHU BiJl pOMaHO-T€PMaHCHKOTO TpaBa
Hi 3a c11oco0aMu CTBOPEHHS IPaBOBUX HOPM, Hi 3a crioco0amu ix cuc-
TeMmaTu3alii, Hi 3a crocobamu ix _TIyMadeHHs, Hi 3a crocobaMu Iix
BUKOPUCTAHHS y IIPaBO3aCTOCOBHIiT npaktuui» [10, c. 45]. BogHouac
BC1 03 BUHSATKY Cy4acHI IPaBO3HABLL, CIIJOM 3a KIACHKOM 3aXIIHO]
komnaparuBictuku Pene [laBumom (dpanu. David René; 1906—
1990), cTBep/uKYIOTh HE TUIBKH OCOOJIHMBY pPOJIb PUMCBKOTO IpaBa y
BUHUKHEHHI Ta PO3BUTKY IIi€i KyJIbTYPHO-TIPABOBOI TpamuIlii, IO
naHye B KOHTHMHEHTaJbHIM €Bpori 1 mommpeHa Ha MiBCBITY, a # Te,
0 €BPOIEHChKI KpalHW KOJMITHHOTO COIIATICTUYHOTO Tabopy
HIKOJIM OCTaTOYHO HE 3aJMIIAIM POMAHO-TEPMAHCHKOI TMPaBOBOI
ponunum [11, c. 20—21].

3arajgbHOBHU3HAHO, 1110 3aX1/{Ha TPAAUIIs peLeniiii pUMCbKOro IpaBa
Oepe cBiii movarok i3 106u CepenapoBivyus. HeoOXiTHO 3ayBakUTH, 10
anessiis 10 6a30BHX MOHITH PUMCBKOTO IpaBa (PHMiPOM HPHPOIHO-
O TpaBa, CIPaBeIIUBOCTI, po3yMHOCT1 BIpHOCTI Ta z[o6p01 COBICTI) €
JIOCUTH TIOIIMPEHOIO y CepeHBOBIYHIN XPUCTUAHCHKIN JiTepaTypi. Ha-
NpUKJIa, NOHATTS fides Ta bona fides akTuBHO 3acTocoByBail CBATHI
MPaBOCIIABHOI Ta KaTOJHIILKOT IIEPKOB, 3aCHOBHUK XPHCTUSHCHKOI (hi-
nocodii Ta ictopii ABpeniii Asryctun «bnaxenuuit» (Aurelius
Augustinus Hipponensis; 354—430), Cpstuii KaTOJIHMIBKOI IEPKBU
Toma (Poma, Tomac) AkBiHcbkuii (J1aT. Thomas Aquinas, HiM. Thomas
von Aquin, it. Tommaso d’Aquino; 1225—1274) a TaKOX OJTUH 13 Tie-
pImx cepenHLOquan MUCITUTENIB, SKUN BIEpIIEe 3BEPHYB yBary Ha
PUMCBKO-TIPAaBOBUI TTPHHIIHIT I[O6pOCOB1CHOCTl pUMCBKHiA ropucT ban-
nyc ae Yoammic (nat. Baldus de Ubaldis; ir. Baldo degli Ubaldi)
(1327—1400).

Opnak yci 0e3 BMHATKY aBTOPW ILOTO TEpioy HE 3aiMaiucs
CIPaBKHBOK PEKOHCTPYKIIEI0 aHTUYHOTO MOTaHCHKOIO MpaBa, a BU-
KOPUCTOBYBAJI PUMCBHKO-IIPABOBY PHUTOPUKY IJISi PO3POOKH XPUCTH-
SIHCBKOI TEOJIOTYHO1 MPaBOBOT KOHLIETIIIH].

Pimyunit kxpok 1m0 BinpompkenHs npaBa CtaponaBHbOTO Pumy OyB
3pobnenuii B enoxy Penecancy y XVI cr., konu 3’SBAsIOTBCS Mpen-
CTaBHUKM HOBOI Tedii IOPUAMYHOI AYMKH — TyMaHi3My: AHIpea
Anpuaro (Andrea Aciato), I'iiom brome (Guillaume Budé¢), Yabpix
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a3i (Ulrlch Zisy). 3HauHO CHpSAJIO aKTyajizauii npoOieMaTuku pe-
Henuii pUMChKOro NMpaBa BUHUKHEHHS KON TMPUPOHOTO NpaBa B
XVII—XVII cr.cT., BEIMKUMHU npe/ICTaBHUKAMH skoi Oymu I'yro
I'pouiii (Hugo Grotlus) — TBOpELb METOJOJIOTII IpaBa po3ymy, a Ta-
ko Camyens ¢on [lybennopd (Samuel von Pufendorf), Tomac Xpu-
crian Tomasiit (Thomas Christian Thomasius), Xpucriau ¢pon Bonbd
(Christian Freiherr von WolfY).

CripaB)KHe HAyKOBE JIOCIIDKEHHS PUMCHKOTO IpaBa MOYUHAETHCS
TiIbkH y XIX CT. 3 BAHUKHEHHSAM 1CTOPUYHOI IIKOJIM B FOPHUCIIPYIEH-
uii. [i npeacraBuukamu Oynu baptonsa ['eopr Hibyp (Barthold Georg
Niebuhr), Anms6epr IIBernep (Albert Schwegler), Teoqop MomMm3en
(Theodor Mommsen), Pynonsd ¢on lepinr (Rudolf von Jhering),
Jrogeur Kemnep (Ludwig Keller), Jlotrap Anton Anbdpen [lepnic
(Lothar Anton Alfred Pernice), JIrogsur Mutteiic (Ludwig Mitteis),
[Toss @penepuk Kupap (Paul Frédéric Girard), Emimio Kocra (Emilio
Costa), Kapn Purrep ¢on Uimapx (Karl Ritter von Czyhlarz a6o
Karel Cihlar).

Y Hosuii yac y 3axiiHiii pOMaHICTHII anesIsiiis 10 PUMCBKOTO 1paBa
aKTyaTi3yeThCsl Ha TJII 3aIekiIoi 00pOTHOM MK MPEICTABHUKAMH FOPH-
JUYHOTO TIO3UTHBI3MY, HAIl[aJKaMH 11E€HHOI CHaIIIMHA TaHACKTUCTIB
XIX cr., nmo sxkux Hanexamu [ ®.Ilyxta (G.F. Puchta),
K. A. pon BanrepoB (K. A. Von Vangerov), A. ¢on bpinz (A. Von
Brinz), I'. lepu6ypr (H. Gernburg), b. Bisuaiin (B. Wmdscheld) 1 10-
CJIIZIOBHUKaMH HEOTYMaHi3My a00 iCTOPUKO-KPUTHUYHOI TEHJCHIIIi, Hail-
O1nb BunaTHUMHU 3 sikux Oymu T. Mommzen (T. Mommsen), O. Jlenens
(O. Lenel), O.I'papensity (O. Gradenwitz), JI. Mirreiic (L. Mitteis),
C. PikkoGoHo (S. Riccobono) ta iH. HaiOutblI IMIHOOKO 1 CHCTEMHO y
el yac po3poOmIIi KOHILIETIII0 puMcbkoro mpasa ['eopr @piapix [Tyxra
(Georg Friedrich Puchta; 1798-1846), ta npodecop borHchKorO YHI-
Bepcutety FOmniyc bapon (Julius Baron; 1834—1898).

Cepen cyyacHHMX 3aXiJIHUX LUBITICTIB, SIKi HAMararoThCsl pEKOHCT-
PYIOBaTH PHUMCBHKO-TIPAaBOBY KOHIICTIIIIIO JTOOPOCOBICHOCTI, BHILIS-
totbes JIk. bercon [12] (J. Beatson), M. [xxoncon (D. Johnson) [13],
P. 3immepmann (R. Zimmermann) [14], Ix. MakKopmak (G. Mac-
Cormack) [15], 1. ®pimmans (D. Friedmann) [16].

HeobxinHo 3ayBaXHUTH, IO JOCITIJUKCHHST PHMCBKOrO TpaBa y 3a-
XiHI} ICTOpI/IKO HpaBOBII/I Hayul NPAaKTUYHO 3aBXKIH 3I1HCHIOIOTHCS 3
METOI0 3’sCyBaHHs ii peuenuii y cyyacHe mpusatHe mpaso. ITokazo-
BOIO y IbOMY IUIaHi € pobora Mimu HMosanoBuu (Mila Jovanovic)
«Aequitas 1 bona fides B ropuauuniit npaxtuui CraponaBHsoro Pumy i
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3a00poHa 3JIOBXXHUBAHHA Cy0O’€KTUBHUMH IpaBaMm», sKa BHUKOPUCTO-
BY€E iCTOpI/I‘-IHI/Iﬁ Marepiai sk IPHUBIJ ISl BUCYBAHHSI CIIYIIHUX TIPOIIO-
3HL1A 10 mpoekTy CepOChKOro HUBLIBHOIO Koxekcy [17].

Apyrow ocobaUBICTIO ICTOPUKO-IIPABOBUX AOCIIIKCHB J0OPO-
COBICHOCTI Ha 3axo0ji € iX mepeopieHTalis 3 IHCTUTYTIB PEUYOBOTO
npaBa Ha 1HCTHTYTH 3000B’si3ajdbHOrO mpaBa. [IpukiagoM Moxe
CIIYKUTH OJHA 3 HAaHOUIbII MOMYJIPHUX CY4aCHHUX Ipalb y rauysi
nmpaBoBOi  poMaHictTukn  —  MoHorpadis  I'. Mo3opakica
(G. Mousourakis) «lctropuuHuii Ta IHCTUTYI[IOHAJIbHUH KOHTEKCT
Pumcekoro mpasa» [18].

VY cydJacHiif 3axigHii HaBYAIBHIN JIiTepaTypi HEOOX1THO BUIIITUTH
TpU HaWOUIBLI JOCTYHMHHUX JJIsi YKPaiHCBKOMOBHOI'O JOCIHIJHUKA BU-
nmaHHs. [lo-mepre, peTensHO CTpYKTypoBaHy poboty Candimimmo Ye-
3ape (Cesare Sanfilippo), 1o 3a xapakTepoM BHKIIaJy MaTepialy Ha-
OmmxaeTbes 10 Te3aypycy. Lo po60Ty 6yI<Bam>Ho MIPOHU3YE imest
bona fides — TpakTUYHO B KOXHIl I7IaBi, a 1HOAL ¥ maparpadi, cyr-
HICTh TOTO YW TOTO NMUTAHHS PO3TIIAJAETHCS aBTOPOM Yepe3 CITIBCTaB-
JIeHHS us Strictum Ta ius aequum. 1le BUAaHHS HEBUIAJIKOBO BU3HAHE
HaliKpauyM y €Bpor MiApyYHIKOM 3 PHMCBKOTO MPUBATHOTO HpaBa
[19]. Ilo-npyre, dinbHe Micue B icropiorpadii 3aiimae Kype pumcbko-
To MPUBATHOTO IpaBa icmaHchbkoro pomanicra M. X. "apcia [Mappino
(Manuel Hose Garsia Harrido) [20], e Ha mepmiomkepenax qaBHbO-
PUMCBKOI CYJIOBOI MPAKTUKH aHAI3YIOThCS MPAKTUYHO BCl IHCTUTYTH
bona fides. Ha oco0nuBY yBary 3aciyroBye€ MiIPYYHHK 3 PUMCBKOTO
mpaBa BIJOMOrO itajiickkoro pomanicta JIxennapo ®panvo3i
(Gennaro Franciosi). PoGora BuIiNSg€ThCS HE TUIBKH «IHCTHUTYIIIN-
HUM» TOJIIOM BHUKJIAQIEHOTO MaTepiaily, a W JOKIaJHUMHU TOCHIIaH-
HSIMH Ha JJATHHOMOBHI IEPIIOJPKEpeNa, SKi He epekiaieH] yKpaiHCh-
KO0 200 pociiickkoro MmoBamu [21].

JIJ1s BUSIBJICHHSI OCOOJIMBOCTEH MiIXOy YKpaiHChKOI pOMaHICTUKH
JI0 TIPOOJIeMH pelenIlii pUMCHKOTO TIpaBa HEOOX1IHO 30CEPETUTH yBa-
Ty Ha 0COOJIMBOCTSAX PO3BUTKY POCIHCBHKOI MPaBOBOI JyMKH, HA Tepe-
HaxX SKOI TPUBAJIMK Yac pO3BUBAjacs BITYM3HSHA TPAAMIIS MPaBO-
3HaBCTBa. Tak, CBOro yacy B VYKpaiHi MpalfoBaid Taki BiJomi
muBLTiCTH-pOoMaHicTH, sk: B. I'. Kykompauk (1765—1821), O. M. Mi-
nkesny (1801—1871), O. O. ®enporos-Uexonchkuii (1806—1892),
K. A. MutiokoB  (1823—1885), M. JI. Troepuya (1836—1906),
JI. M. 3arypcekuii (1847—1912), . 1. AzapeBuu (1848—1920),
A. K. MutiokoB  (1871—1927), K. B. Jlocekmii  (1874—1933),
B. I. Cunaiicekmii (1876—1949), B. B. Kapneka (1880—1941), sxi
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3aCy’KE€HO BBaXArOThCs (DyHAATOpaMU YKPATHCHKOI IIKOJIM PUMCHKO-
r'O IPUBATHOTO IPABa.

Cepen mpeCTaBHUKIB POCIHCHKOT POMaHICTHKH JOPEBOIOLIHHOIO
1epioy HEOOXiJHO OCOONMBO BUAUINTH BUAATHUX IMBLIICTIB KiHIIA
XIX — mouarky XX cr.ct. C. A. Mypomuesa, 1. O. TIoKpOBCHKOTO
ta JI. . HeTpa)KI/ILIBKOFO

OcobunuBe micre y uii Tpiaxi nocigae Cepriit Anapiriosud Mypo-
MIICB (1850—1910) — npodecop MOCKOBCHKOTO YHIBEPCHTETY, ajl-
Bokar, nomitnyHuit naisd (Fosmosa Ilepmoi [lepxkaBHoi mymu Pocii
1906 p) CTBOpUBILIM CBOIO TIPYHTOBHY IMIpallto «HI/IBIJ‘IBHG paBo
CrapomgaBuboro Pumy» (1883 p.) [22], a 3romom — ii JioriuHe TIpoao-
BxkeHHs «Peueris puMcbKoro npasa Ha 3axoni» (1886 p.) [23], BiH
BUBIB pocmcm(y POMaHICTHKY Ha plBeHB €BPOMCHCHKIX CTaH/apTiB.

Jemo iHmOi, OLIBII CKENTUYHOI MO3MLII HIOAO OLIHKM peLemiii
pUMCBKOTO TIpaBa B yMmMoBax TorodacHoi Pocii morpumysaBcst HMocwum
OnexciitoBuy [TokpoBebkuii (1868—1920) — ypoxkeHers YepHIriBCbKol
ryOepHii, BUIYCKHUK FOPHIMYHOTO (hakynbTeTy IMmepaTopchkoro yHi-
BepcuteTy CsToro Bnamumupa B Kuesi, 1opucT-IMBLIICT, TOKTOP PUM-
cbkoro mpasa. U. O. ITokpoBchkHii 3aMmmB 1micis cede Oarato mparp 3
icTOpii PUMCBHKOTO TIpaBa, ajieé HaWOUIbII 3HAUYHIO € Horo «Icropis
puMcbkoro mpasay (1913 p.) [24], a Takoxx MoHorpadis «OCHOBHI Mpo-
Onemu mBiTBHOTO TIpaBay (1917 p.) [25].

Baromuii BHECOK y PEKOHCTPYKIIII0 PUMCHKO-TIPaBOBOT KOHIIETILIT
J00pOCOBICHOCTI 3pOOMB 1HIMIMI BUIyCKHUK FOPUAMYHOTO (haKymbTe-
Ty KuiBcekoro yniBepcurery Jle Wocunosuu Iletpaxunbkuit
(1867—1931), ropucT i corioor, MPeACTaBHUK MCUXOJIOTIIHOT IIIKO-
o mpaBa [26], akuit y 1897 p. B mepumomy pociiicbKOMOBHOMY BU-
JaHHI1 BUITYCTHB TPOTPaMHy TpaIlo I Ha3Boro «Bona fides B muBi-
nbHOMY mpaBi. IIpaBa 1006pOCOBICHOrO BOJNOAUIBLSL HA MOXOAH 3
TOYOK 30py JIOTMH 1 HOJITUKH UBLIEHOTO npasay [27].

BaraTo mparroBanu Hag poOIeMOr0 periernilii puMChKOTO MPUBAT-
HOTO TIpaBa B Cy4YacHE IMBUIbBHE TMpPaBO TaKi BIJOMI IOPHCTH-
pomanictu sk @. M. [luauncekuii, B. B. €Edimo Ta €. B. [Taccek.
Tax, mpodecop pumcrkoro npasa Bapriascbkoro yniBepcutety de-
Tip "MaKCHMHTIAHOBHH Humuceknii [28] (mapomuBcs B 1836 p.) B
CBOIH okTOpchKil AucepTamii (1872 p.) TOpKaeTbCsl MUTAaHb 3aCTaBU
TO0OPOCOBICHOTO BOJIOAUIBIL Y PUMCBKOMY NpUBaTHOMY Tipasi. [Ipo-
(decop pumcbkoro npasa IMnepatopcbkoro Cankr-IlerepOyprepkoro
yHiBepcuteTy Bacwmiii BacwmiiioBua €dimoB (1857—1902) posris-
JaB npoOseMu HaOyBaJIbHOI JIaBHOCTI Ta TaK 3BaHI «IPUPOJAHI 30-
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0oB’s3anms (obligatio naturalis) [29]. ikai HayKoBi TOUTYKH IO/
aii TIPHHLIITY Z0OPOCOBICHOCTI B IpoLEC peatizanii MalHOro Ta He-
MalHOBOI'O 1HTEpPECIB B PUMCHKOMY PEYOBOMY IpaBi 3A1MCHUB IMpPO-
¢decop pumcbkoro mpasa, pekrop FOpiiBcbkoro (Taprycbkoro) yHi-
Bepcutery €Bren BsuecnmaBoBuu Ilaccex (1860—1912) [30], sxwuit
HAapOIHMBCS B AXTHUPCHKOMY IOBITi XapKiBCbKOI ry6epH11

Cepen y4eHHX-FOPHCTIB — MPEICTABHUKIB yKPATHCHKOI eMirpartii
BapTO BUAUIUTH ICTOPHUKA MpaBa, MOJITHYHOTO Jisf4a Ta TUIIOMAaTa
YHP, npodhecopa puMCbKOro npasa, JeKaHa IPaBHUYOr0 BakyibTery,
a 3roZIoOM MPOPEKTOpa YKPAiHCHKOTO BIILHOTO YHIBEPCUTETY Y Hpa31
Koctaatnaa Bonogumuposuua Jlockkoro (1874—1933). ¥V cBoiit
dbyHnameHTanbHIA TPUTOMHIN Tpami «lcTopis 1 cucTeMa PUMCHKOTO
npuBaTHOTO MpaBay (1922—1924) Bin goCHiANUB Pi3HI ACTIEKTH perie-
nuii npasa CtapogaBHboro Pumy.

HeoOximHo 3a3Ha4ynMTH, 10 B PaIsSHCHKI YacH MPoOJieMa pererilii
PHMCBKOTO TIpaBa SIK OKPEMHI TPEIMET CHEiaTbHOr0 HayKOBOT'O JIOCIi-
JDKSHHS TIPAaKTHYHO 3aJIMINABCS 11032 YBAarok TOTOYACHUX POMAHICTIB 1
muBLTicTIB [31]. OKpeMi acneKT aHTHYHOT KOHIIEMIIii TpaBa BUCBITIIIO-
BaJIacs y IIeH mepioa Ha CTopiHKaX HaBYAILHHUX BUAaHb. Cepen i€l Ji-
TepaTypH y TepILy Yepry BUAUISIOTHCS MIIPYYHIKU PUMCBKOTO [pasa, y
CTBOpEHHI SKMX Opamu ydactb IBan bopucoBmu Homumpkuii (1880—
1958) ta IBan CepriiioBud [leperepcrkuii (1889—1956).

OcTaHHIM YacOM PUMCHKE MPaBO MOCTYMOBO MOYMHAE MOTPAIUIATH
B IIpeIMETHY chepy MOCTPAITHCHKOT ICTOPUKO-TTPABOBOI HAYKH.

Tak, 0co0JMBO HEOOXIAHO BUIIIMTH MOHOTpadild POCIHCHKOTO
pomanicta I. B. loxneBa «llijmcraBu 3aXucTy BOJOIIHHS B puMCB-
KOMY npaBl» (1996 p.) [32]. Takox mpobeMaTHKa PUMCHKO-IIPABOBOI
KOHLLeTLi ,Z[O6p0COBICHOCT1 BCE YacTillle MOYMHAE PO3TIIAJATHUCS Ha
piBHI AMCepTaliMHUX TOCTIPKEeHb. Tak, akTyanbHi MpoOIeMHu perer-
ii PUMCBKOTO IpaBa z[ocnizm(eHi B JIOKTOPCHKIH amcepTarii
JI J1. Kodparoa «BHHHKHEHHSI 1 PO3BHTOK PUMCBKOTO 1paBa VIII—V cr.
10 H.e.» [33] Ta B KaHIUIATCHKIH L[HcepTauu C. B. Anek-
CaH/IPOBCHKOI «AHTHKOpYTIIiiiHAa KOHIIEMIis B mpaBi JJaBHbOpUMCH-
koi PecyOmiku (V—I ct. 10 H. e.)» [34]. ¥ 2009 pomui B Pocilicbkkomy
yHiBepcuteTi npyx6m HapoaiB O. O. CopokiHoro Oyia 3axuIieHa Ka-
HJIM/IaTCbKa ,I[I/ICBpTaLIiSI Ha Temy «Kareropis ,Z[O6pOCOBiCHOCTi B 3axi-
THIN Tpaauiii npaBa: icToprko-TeopeTHyHuit acriekr» [35]. Oxpemi
aCIeKTH PELeNLil PUMCBKOr0 KOHTPAKTHOI'O IPaBa B Cy4acHe JIOTOBi-
pHE TpaBoO JIOTOBOPIB PO3TJISIHYB y CBOIM KaHAMAATCHKIM TucepTamii
C. 10. Cenaxos [36].
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Humni B Ykpaini npobriema peteniii Takoxk CTae MpeIMETOM OKPEMUX
MOHOTpaQIqHIX 1 AUCEPTALIHHIX TOCIIDKCHD B MEXaX IIPaBoBOi poma-
HiCTHKH. BojHOUac BapTo 3ayBaKMTH, LIO 3HAYHO CIPHSE AKTUBI3AL]
TaKUX HAYKOBUX PO3BILOK HM3KA JMCEPTALIH, 3aXHIICHUX OCTAHHIMHU
pokamu B VKpalHl y rany31 PHMCBKOIO MPHBATHOTO IpaBa Ta foro cy-
4acHOI pereniiii. B cy4acHiii yKpaiHCbKill pOMaHICTHIL BUIULOTBCS 10-

ciimpkernss npod. €. O. XapuronoBa [37] Ta MpeacTaBHUKIB OJIECHKOT
HAyKOBOI MIKOIM, MO0 QopMmyeTbes HaBkoso Hboro (L. I'. baOwy,
P. ®.Tourano, B.O.Tl'onuapenko, O.L I'puuyk, H. M. duxra,
JI. B. €EmenbsinoBa, O. JI. Kyrarenaaze, /. C.Ilpytsn, I'. B. [Tyukoga,
€. C. CeBepona Tomo). [Topsix 3 iMu tucepTariisiMi 3aciyTOBYIOTh Ha
yBary jgocmijpkennsi, mnposeneHi 0. A. 3agopoxanM, O. O. Mu-
xaienko, 1. M. ®enoceeBuM. BapTo mimkpeciuTH, M0 i JOCIIIHKEH-
HSl, SIK 1 B 3aXiIHIA IUBUTICTHIN, TMPAKTUYHO 3aBXJW TOB’S3YIOThCS 3
ITPOOJICMOIO PelieIii PUMCHKOTO IIPHBATHOIO TIpaBa.

incymoByrour 3°sCyBaHHs MPOOJIEMH PELENiii PUMCBKOro Ipa-
B4, CIIiJ| 3BCPHYTH yBary Ha Te, IO CyYacHa POMaHICTHKA 5K y 3axiz-
Hiit €Bpomni Tax i Ha MOCTPAITHCHKOMY POCTOPI TMOCTYIOBO MEPEX0-
TUTh BiJ 3arajbHOI XapakKTEPUCTHUKW peIeniii KoHcraTamii 1i
MPUCYTHOCTI B Cy4YacCHOMY TPHUBATHOMY TMpaBi JO KOHKpETH3arlil
BIUIMBY PHUMCBHKOTO IpaBa Ha CydYacHi MPOIECH MPaBOTBOPUYOCTI Ta
paBo peajizamii. TakuM YHHOM, TOCTYIIOBO OKPECIIOIOTECS M KOHK-
PETU3YIOTHCSI OCHOBHI HANpsIMU peLeNIlii pUMCHLKOTO IpaBa, cepen
SKUX OCOOJIMBO BUALISIETHCS 3000B’I3aIbHE MTPaBO, 30KpeMa IHCTHTYT
JIOTOBIpHOTO TIpaBa.

[Ipumipom, y miapyYHHKAX 1 HaBYAJIbHUX MOCIOHMKAX POCIHCHKHX
(O. B. Hoxnes, 1. b. Hopunekuii, 1. C. Ileperepcrkuii, M. X. XyTus,
B. M. XBoctoB), a Takok YykpaiHcekux asropiB (O. O. I'aiimyiis,
€. O. Opau, O. A. ITlizonpuropa, b. . Tumuk, €. O. XapuToHOB) pi-
3HOI0 MIpOIO0 BUCBITIIOIOTHCS iHCTI/ITyTI/I ,I[OG‘pOCOBiCHOFO BOJIOJIIHHS
(bonae fidei possessio) Ta poroBopiB H00poi coBicTi (bonae fidei
contractus), alle IPAKTHIHO HE PO3IISIAETHCS IHCTHTYT J0OPOCOBIC-
HOTO Cy0’exTa CBOTO InpaBa (bonus pater famuzlzae) OTxe miTCHOTO
JOCITI/PKEHHS 10 BCiX HATPAMAX peLenuii B OKpeMi iHCTUTYTH NPUBa-
THOTO MpaBa AK y BITYM3HSHIN, TaK 1 B 3apyOiKHIA POMAaHICTHUIN TIIE
He 3/1iiCHeHO.

B Toii ke gac, mpu Bn6op1 SIK CAMHX JUKEpEll, TaK 1 KOHLCITYalbHIX
3acaj] OCII/DKCHHS PELCIILIT PHMCBKOTO IpaBa, YKPaiHCHKOMY JIOCITiT-
HUKY (IIpH BCiii HIOUTO TEXHOJIOTTUHIM 3pydHOCTI) HE MOYKHA OOMEKyBa-
THCS JIUILE CX1THOEBPOINEHCHKOIO TPaJIHIIEI0 POMAHICTUKH 1 30KpemMa
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BUKJTIOYHO HaI0aHHSAMHU POCIHCHKOI HAYKW PUMCHKOTO TpaBa. Ciij Bpa-
XOBYBaTH, IO B CyYaCHiH pOCIMCHKIN IUBLTICTHIN BCE OLIBII IOMITHOIO
CTa€ HeraTWBHA OIliHKAa TPOSIBIB pEIEMIlii PUMCHKOTO TpaBa sSK CYTO
«CIBUIHUTBKUX» PUMCHKO-TIPABOBUX BIUTHBIB Ha TPABOCIIABHY 32 CBOEKO
IIPUPOIOI0 POCIMCHEKY IpaBocBimomicTh [38, ¢. 117]. Ha T Ttakux orfi-
HOK HaBITh JIYHAIOTh 3aKJIMKU 3rOPHYTH PEIICHII0 BiJICTAIIOTO «ITOTaH-
CBKOTO» TIpaBa 1 MOHAWIIBHIIIE 3YITUHUTH JIETPAIAIIII0 0 PIBHS PHM-
CBKOT'O ITPaBa — «CUCTEMH KPACHBOI, aJie SI3MYHMIIbKO1, yOOT0i JTyXOBHO,
rMOOKO 3acTapiiioi 1 HeaJleKBaTHOI B TPAKTOBII JIFOJMHHU 1 MPABOBUX
BIIHOCHH JIFOAVMHH ITICJIsI HApOLKeHHST Xpuctay [39, c. 142].

OuikyeThCs, MO MepeopieHTalliss YKPATHChKOI POMaHICTUKH TIepe-
BaXHO Ha 3aXiJHy TPaJUIiI0 HAyKd PUMCBHKOTO IpaBa, sika chopmy-
Bajacsl B KpaiHax, Ji¢ pelernIlisi puMChKOTo TpaBa Maja Oe3rnocepen-
Hill XapakTep, BUSBUTHLCS JTOCUTh ILIIIHOIO.
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. FO. LlKipsi, ka1, 1opuI. HayK,
CTapInuii BUKiIagad kadeapu
MIPABOBOTO PETYJIIOBAHHSA CKOHOMIKH
JABH3 «KHEY imeni Baguma 'eTbmanay

MEOIALIA AK ANTbTEPHATUBHUNA CMOCIB
BUPILLEHHA FOCMOAAPCbKUX CINOPIB

Y cmammi posenanymo neeni acnexmu Kouyenyii anbmepHAMUEHO20
8Pe2YNIBAHHA 20CNOOAPCHKUX CHOPIB, MEMOI0 K020 € He NOKAPAHHA, d 8i0-
HOBJIeHHS. NOPYULEHUX NPAG | GUPTUEHHS NPABOB020 KOHMIIKMY WLIAXOM 3a-
CMOCY8aHHs 3aX00i8 He M08 SI3aHUX 3 Cy0osumu npoyedypamu. Llenmpano-
HUM enemeHmom yiei Konyenyii € iHcmumym meodiayii, 3aCHOGAHULl HA
NOULYKY KOHCEHCYCY | RPUMUPEHHSL CMOPIH.

Knto4oBi cnoBa: anbTepHaTVBHI LUMAXU BUPILLEHHS FOCNOAAPCLKMX CropiB,
npoueaypa NPMMUPEHHS B FOCNOAapPCLKOMY Mpasi, IHCTUTYT Meaiauii, Megiauis.

B cmamuve pacemampuearomcst HeKomopbvle acneKkmbsl KOHyenyuu alibne-
pPHaAmMueHo2o ypecyaiuposanus XO3AUCMBEHHBIX Cnopoe, yeiblo Komopoeco s16-
Jislemcs He Haxkaszahue, a 60CCMAHO61eHUe HApYUleHHblX npae U peuierue
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