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V]IK 343.98 H. ! I1anos,
JIOKT. FOPHJI. HayK, Tpod., 3aB. Kadeaps
yrosoBHoro npasa Ne 2 HanmonansHOro
IOPUIMYECKOTO YHUBEPCUTETA UMEHH
ApocmaBa Mynporo, akanemuk HAIIpH
YKpaunsl, 3aciy>KEHHbIN AEATEIb
HAayKH U TEXHUKH Y KpPauHbI

YE3APE BEKKAPUA M ETO 3BHAMEHUTHIN TPAKTAT
«O MMPECTYIUVIEHUSAX U HAKA3ZAHUSX»!

IIpusooumcs 6uocpaghus Hezape bexxkapua. Onucvieaemcs npoyecc Hanu-
CaHusl UM 21a8H020 mpyoa ceoeu dxcusHu — mpakmama « O npecmynieHusx u HaKa-
3anusxy. Oceewjaromest OCHOBHbIe Udeu Mol KHUu2U. Ykazvleaemcs ee ucmopuye-
CKoe 3Hauenue.

Kniouegvle cnosa. npecmynienue, Hakasanue, npeoynpesxcoeHue npecmyn-
JICHUT, Yeu HAKA3AHUsL, CMEPMHAsL KA3Hb.

Uezape bekkapua (mosmHoe ums — Yezape Ppanuecko Jlxysemnne Mapus
I'acnape Menbkuoppe banbaaccappe Autonuno Mapuennuno bekkapua bonecana)
poamicst 15 mapta 1738 roga B Munane (HaxoAuBILIEMCSI TOTJa B aBCTPHUICKOM
BJIAJICHUH, MPOBUHIIUS JloMOapvs), B CTApUHHON apuCTOKPATUYECKON M COCTOS-
TEJIbHOW CEMbE MWJIAHCKUX MaTPULIMEB, IO MPaBy NEPBOPOACTBA YHACIECAOBAJ TH-
Tyn mapkusza® Bonecana. 1o 10cTHKeHUM BOCBMHUIIETHETO BO3PAcTa €ro, Mo Tpa-
UMY TeX BPEMEH, HANpaBWIM Ha 00ydeHue B KOy (KOJUIeK) ISl IeTel apu-
crokparoB B Ilapme, kOTOpyrO comepkan opAeH ue3yuToB. B komuremke Yesape
bexkapua mposen BoceMb JeT. O0 3TUX rojgax OH B OJHOM U3 CBOMUX ITHUCEM, B
yacTHOCTU K AHape Mopesie (mepBoMy (paHIly3cKOMY MepeBOIUUKY KHUTU «O
MPECTYIUICHUSAX W HAaKa3aHUSX»), TUCAJ, YTO BOCEMb JIeT (paHATUIECKOTO BOCITH-
TaHUs CIOCOOHBI OBUIM 3aTNyIINTh B AyIle BCE 4elloBeYeckKue 9yBCTBa’. 3a Bpems

npeObIBaHUS B KOJUieke bekkapua, mo MHEHUIO OAHUX OnorpadoB (KoTopkle, Be-

1 K 250-neTuio ony61MKOBaHUS KHUTH.

2 Mapku3 — B HEKOTOPBIX CTpaHaX 3amajHoi EBPOMbI — ABOPAHCKMIT THTYI, CpeHuil Meskay rpadoM U repro-
TOM, a TaKXe JIUL0, UMEIOILEE 3TOT TUTYIL.

3 Pemetnukos ®. M. Bekkapua. — M. : Opun. jut., 1987. — C. 22.
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POSITHO, HEJIOCTATOYHO 3HAJM €ro Kak ywaierocsa. — H. I1.), He TposiBUI 0COOBIX
crocobHocTei k yueOe. [To MHEHMIO APYTHX, OH OBICTPO yCBamBaj MaTepua, Obul
IIEPBBIM CpEIW TOBAPHUILEH B JIMTEPATYPHBIX YNpPaKHEHUAX. B 15 et 3akoHumi
¢unocodckuit Kype, IPUHSIICSA 32 PUTOPUKY M 3aHUMAJICA MATEMaTUKON C TaKUM
YCIIEXOM, YTO YYMTENS Ha3blBaM €ro «MaJeHbKMM HproToHOM». M3 Komiemxka
bekkapra BbIHEC 3HAHUS KJIACCUYECKOM, B OCOOEHHOCTH JTATHHCKOM, TUTEPATYPHI,
CpeIHEBEKOBON (unocopun u mpuodOpen yMEeHHE IHPEBOCXOJHO BIAAETh «Ile-
pom»*. Tlocne oxonuanms komnemxka Yesape Bexkapua B 16 geT mocTynmn Ha
Iopuandeckuil hakynpTeT yHUBepcuTeTa B [laBum.

3/1eCch B TEYEHHUE YETBIPEX JIET OH U3ydall PUMCKOE, IPaXKJaHCKOE U KaHOHU-
yeckoe (IIEpKOBHOE) MpaBo, TEOJOTHIO, MOPallb U €CTECTBEHHOE MpaBo, (UIOCO-
(U0 U JIOTUKY, a TaKKe MAaTeMaTUKy U PYrue JUCLUILINHBI, KOTOPHIMHU OH YBIIE-
KaJicsl e1lle BO BpeMsi 0Oy4YeHHs B KoJIeaKe ne3yuToB. CBeieHUsIMU 00 YHUBEPCHU-
TeTckoi ku3Hu bekkapua ero Ouorpadsl He pacnosararoT. OJHAKO aHAIU3 €ro
KHATY «O MpecTyIUICHUIX U HaKa3aHUAX» aeT OCHOBAHUE CHIEJIAaTh BBIBOJ, 4YTO 32
YHUBEPCUTETCKHE T'OJIbI OH IOJYYWJ BEChbMa CEPhE3HYIO MOATOTOBKY B 00JIaCTH
¢unocoduu, TOTUKU, STUKU U MPaBa ¢ TOUKU 3PEHUS €ro KPUTUYECKOTO OCMBICIIE-
HUSl U BUJEHUS NEPCHEKTUB M HaIpaBieHUH nainpHenero pazsutus. B centsOpe
1758 rona oH 3aKOHYMII YHUBEPCUTETCKOE OOPA30BAHKE U MOIYYHII CTENICHb «JIOK-
TOpa 00OMX MPaBy, T. €. KKAHOHUYECKOI'0» U «PUMCKOTO».

JlokTopcKasi cTeneHb, 0e3yCI0BHO, CBUAETEIbCTBOBANIA O BECbMa BBICOKOM
ypoOBHE TMOArOTOBKM ee obOmanarens. Ilo  yTBepxkaeHuto  mpodeccopa
M. M. HcaeBa, aBTOpa (yHIaMEHTAILHOTO UCTOPUKO-OHOrpauyeckoro ouepka o
bekkapua u ero 3HamMeHuUTON KHHUre «O MPEeCcTyIUIEHUSX U HAaKa3aHUSX», «B UTa-
npsgHCKUX yHUBepcuTerax X VIII Beka Kk ropucTaM, KeJarluM OJIYYUTh JOKTOP-

CKYIO CTCIICHDb, IMPCABABIIAINCH TpC6OBaHI/I${ OCHOBATCJIbHOI'O 3HAHUA MCTOYHUKOB

* UcaeB M. M. Ucropuko-6uorpaduueckuii ouepk // Uesape Bexkapua. O IpecTyIUIEHUSX M HaKa3aHUsX. — M. :
IOpua. u3n-so HKIO CCCP, 1939. — C. 21-22.
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PUMCKOTO M KaHOHHYECKOTO IIPaBa U BIAJEHHUS BBICOKUM YPOBHEM «3PYIMIIHK»°,
W3 sToro crnemyer, 4TO MOJIOAOW JOKTOpP IMpaB ObUT BHICOKOOOPA30BAaHHBIM IOpPHU-
CTOM, HMEIOIIUM OOCTOSITENIbHYIO TMOATOTOBKY B oOnactu (uiocouu, 3TUKH,
paBa U APYTUX AUCUUILIINH, U3y4YaeMbIX Ha IOPUINUECKOM (DaKyJIbTeTe B YHUBEP-
curere llaBumn.

Ilocne okoHuaHusi yHuBepcuteTa 20-JIE€THHI BBICOKOOOpPA30BAHHBIN, Bila-
JEIOIUH HECKOJbKUMHU WHOCTPAHHBIMU SI3bIKAMU (JIATUHCKUM, TPEYECKHUM, (paH-
IIy3CKUM, aHIJIMICKUM, HeMelukuMm) topuct Yesape bekkapua BepHylics B CBOU
ponHou ropoa. JlasbHenIee NHTEIUIEKTYaJlbHOE U HPABCTBEHHOE €r0 Pa3BUTHUE U
COBEpUICHCTBOBAHME MPOUCXOAUIIO B KPYry MOJOJBIX MHJIAHIIEB-apUCTOKPATOB,
JIOJIEU-NHTEIUIEKTYaJIOB, KOTOpPbIE OKpyXanu bekkapua. DTOT KPyKOK B LIYTKY
HA3bIBANIM «aKaJeMusl Kyjlaka» (M3-3a CIyXOB, YTO OyATO €ro YYaCTHUKH MOPOU
pelagu Cropsl Mexay coOOl MOCpenCTBOM KyJakoB). Bo3rnasisi KpyKok rpad
[IbeTpo Beppu — noctatoyHo ONBITHBIM (Ha JecATh JeT crapiie Yezape), Biact-
HBIM, BECbMa Pa3BUTON U PEUIUTENbHBINA YET0BEK, KOTOPHIA 00bEIUHUI BOKPYT CE-
0s1 n30panHOe O0IIEeCTBO JIOACH, MoA0OHBIX bekkapua. B 3TOT KpyKOK BXOAMIU
miaamui opat [IseTpo Aneccanapo Beppu, KOTOphIit B TO BpeMs ObLUT «ITPOTEKTO-
POM OCYKJIEHHBIX», HaXOASAIIMXCA B MUJIAHCKUX TIOpbMax (3aHMMall JOJIKHOCTb
IPENCTaBUTENI MUJIAHCKOM apUCTOKpPATUH, ONPEIEIIEMYI0 CEHaTOM, B Kpyr 00s-
3aHHOCTEH KOTOPOTO BXOJWJIO TMOCEHICHUE TIOPEM, MPHUHATHE KalIo0 3aKII0YeH-
HBIX, YCKOPEHUE X0Ja PACCMOTPEHHUS UX JIEJl, XOAATENBCTB O IOMUJIOBAHUH OCYXK-
JICHHBIX, €CJIM OHHM PAaCKauBaJIMCh WM UCIPABUIIUCH, U T. I1.), U APYTHUE BHICOKOOO-
pPa30BaHHbBIE MOJIOJbIE JIFOJIM, MPECTABISAIONIE COO0M pa3IuyHbIe CIIOM ApUCTO-
KpaTUYECKOM MHJIAHCKOW MOJIOAEKH, CPEIU KOTOPBIX ObUIM OOTaHWKHU, MaT€MaTH-
KH, a00aThl, IOPUCTHI, TEOJOTH M JAPYTM€ BECbMa AKTHUBHBIE U JIEMOKPATHUYECKU
HacTpoeHHble Joau. OHU cOoOMpanuCh MOYTH €XEIHEBHO B AoMme Beppu u B
HEMPUHYKJIEHHOW 00CTaHOBKE OOCYXJalM caMble pa3Hble, MPEUMYLIECTBEHHO

oCTpble W 371000/1HEBHBIE MPOOIEeMbl. B OCHOBHOM 3TO ObUIM BOIPOCHI (HUITIOCO-

® Hcae M. M. Uctopuko-6uorpaduueckuii ouepk. — C. 22-27.
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¢dbuu, nuTepaTyphl, UCKYCCTBAa, SKOHOMHUKH, PEIUTHUH, MOpAJM, TIpaBa W JIPYyrue
po6IEMBI COBPEMEHHOCTH®

Kpysxok Beppu 6b11 00beinHEHNEM IPY3€ii-€TMHOMBIIIIEHHUKOB, KOTOPBIM
OBLITM OJIM3KY IEePEIOBBIC HJICH TOTO BPEMEHH, B TOM YHCIIe (PPaHITy3CKUX HI0JI0-
roB Oyp:Kya3HOro nmpocBeTuTesnbcTBa. CBOU B3MIISABI OHU M3JIarajiv U pacipocTpa-
HSUTM Tpyu moMoInu xypHaia «Kade», KOTOpslii W3maBaics OAWH pa3 B JECATH
JHEW. 3a BpeMsi CyIlecTBOBaHUs KypHaia ¢ 1764 nmo 1766 rox Beiuio 74 HOMepa.
OnHUM M3 HEM3MEHHBIX PENAKTOPOB M aBTOPOM psAJia BECbMa UHTEPECHBIX CTaTEM,
omyOJIMKOBaHHBIX B KypHaie, 011 bekkapua. Benen 3a IIsetpo Beppu, kotopsiii
HauynHas ¢ 1761 roga onyOIMKOBa HECKOJIBKO OpOIIIOP MO IKOHOMHYECKUM BO-
npocam, bekkapua B 1762 rogy omy6inkoBan Opourtopy 00beMoM HEMHOTHM 00-
jee TMoJyTopa MmedyaTHbhIX JUCTOB «O paccTpoiCTBE JACHEXKHOrO OOpalleHus U O
CPEACTBAx €ro UCIpPAaBICHUS B MIJIAHCKOM rocyaapcrsey. [11o MEHeHHIo nccienoa-
Tenen xKu3HU U TBopuecTBa Yezape bekkapua u ero tpakrara «O MpecTyIICHUSIX
Y HaKa3aHUsX», aBTOP OpOIIIOpHI MOKA3all, YTO OH CIOCOOEH B XOpOIIEH JIUTepa-
TypHOU (dopMe, apryMEHTHPOBAHO M YOETUTENbHO W3JlaraTb CBOM B3TJISABI U
yOeXIeHU s, MOXKET BBICTYNATh NEPe]l MHUPOKOHN MyOIUKON Kak aBTOp U YTO, HAKO-
HEll, Y Hero ecTh NOUIMHHBIA Aap myonunucra. [Ipodeccop @. M. PemetnnkoB B
cBoell (pyHIaMeHTaIbHOU paboTe, MOoCBALEHHON bekkapua u ero KkHure, orMevalt:
«...He Oyner npeyBenuuyeHneM ckazaTh, 4yTO eciu Obl bekkapua He Hamucan He-
oonpinyto Opomrtopy “O paccTpoiicTBe JIEHEKHOro oOpaileHus...”, TO, CKopee
BCEro, OH HE cTajl Obl aBTOPOM 3HAMEHUTON KHUTH “O MpeCcTyIUICHUSX W HaKa3a-
HUAX " » .

OdeHp yacTo Ha COOpPaHUAX MHJIAHCKUX (PHIOCO(OB-IPOCBETUTENEH KPYK-
ka «Beppu IIsetpo u bekkapua» oOcykmanuch mpooOieMbl YTOJOBHOW IOCTUIINH,
YTOJIOBHOTO CYAONPOU3BOJACTBA, MBITOK KaK CPEACTBA «IIOJTYyYECHUS IPU3HAHUS BH-

HBD», MPUMEHEHHS HaKa3aHW, B OCOOCHHOCTH CMEPTHOW Ka3HU, KOTOpas B TO

® Vicaes M. M. Uctopuko-6uorpaduueckuii ouepk. — C. 51-61.
" Pemetnukos ®. M. Bekkapua. — C. 26.
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BpeMsi Oblla BecbMma pacnpoctpaHeHa. CienyeT OTMETUTh, YTO B 3Moxy bekkapua,
B cepenune XVIII Beka B EBporne nmpakTudecku BO BCEX rocyaapcTBax, Kak MpaBH-
JI0, HE CYLIECTBOBAJIO CUCTEMATU3HUPOBAHHOIO YTOJIOBHOI'O 3aKOHOAATeNbCcTBA. Bo
MHOTHX CTpaHaX, B TOM YHCJI€ U B UTAIBSIHCKUX BIaJeHUsIX ABCTpun — B JlomOap-
I, B 3HAYUTEIIBHOM MEPE COXPAHSAJ CBOE JCUCTBUE TAKOW MAMSITHUK KPOBABOT'O
3aKOHOJATENbCTBA (peoanu3Ma, Kak YTOJIOBHOE yJIOKeHHE umiepatopa CBslleH-
HOM Pumckoit umnepuu repmanckoin Hauuu Kapna V, nonyduBiiee B ero 4ecTb
Ha3BaHue «Kaponunay. YinoxxeHrne OCHOBBIBAJIOCH HA UJIE€ YCTPAIICHUS U MPUME-
HEHUsI KaK CPEJICTBA €ro OCYIIECTBICHUS PA3TUYHBIX, YPE3BBIYAHHO >KECTOKHUX
HakazaHui. OCHOBHBIM W3 HHMX OblJIa CMEpTHas Ka3Hb, IPUYEM IpEeayCMaTpUBa-
JIOCh MHOKECTBO €€ KBATH(UIIMPOBAHHBIX BHJIOB: COMOKCHHE HA KOCTpPE, KOJECO-
BaHUE, YETBEPTOBAHUE U Ap. «'yMaHHBIMH » BUJAMU CMEPTHOW Ka3HU ObLIM: MO-
BCIIICHUE, OTPYOBIBAHUE T'OJIOBBI C TIOMOIIBIO MPUCTIOCOOICHUS, HATOMHHAIOIIETO
b paHIy3CKyI0 TUIBLOTHHY, a Takke ynymenue. [1lupoko npuMeHsuMch HaKa3aHus,
CBSI3aHHBIC C YWICHOBPEAUTEILCTBOM: OTpPE3aHUe A3bIKa, YIIIEeH, BhIKAJIILIBAHUE TJ1a3,
OTpyObIBaHUE PYK, HAJIbILIEB, a TAKKE TelleCHble HaKa3aHus miethio u ap.8 Cucre-
My OOBIUHBIX U HauOoJiee PACTIPOCTPAHCHHBIX HAKA3aHHUI COCTABIISIIN IMyOJIUYHOE
OecuecTbe (BBICTABIEHUE Yy TTO30PHOIO CTO10a), MyOJInYHbIE pabOThl, KOTOPHIE BbI-
TIOJTHSUTUCH 3aKJIFOYCHHBIMH, 3aKOBAaHHBIMU B KaHIAJbI, KATOP>KHBIE paOOTHI HA Ta-
nepax, KieiiMenne, 6MueBaHue, TIOPEMHOE 3aKII0ueHuUE’,

[IpenycMatpuBaics Ipu 3TOM TaKOW pacIpOCTPAHCHHBINH METOT TIOJTyYCHHUS
JIOKA3aTeNbCTB, KaK MPUMEHEHNE MBITKUA. Peub UIeT 0 caMbIX YTOHYCHHBIX U JKe-
CTOKMX MeToAax (M3MYECKOr0 HACUJIUS, MPUMEHSIEMOr0 K YeJOBEKY JUIsl TOTO,
YyTOOBI MMyTEM NPUUYUHEHUS PU3UUECKON 00N JOOUTHCS OT HErO MPU3HAHUSI BUHBI,

IMIOCKOJIBKY TOJIBKO Ha OCHOBAHHWH TAKOI'O IIPHU3HAHHA, COITIACHO YCTAHOBJICHHOMY

8 IOpuanuna ennuknonenis : B 6 T. / pexkon. : 0. C. Illemmyuenko ta in. — K. : Vkp. ennuki., 2001, — T. 3. -
C. 52.

® Yenpos-bebyTos M. A. Ouepky 110 MCTOPHH CyJla ¥ YTOJIOBHOTO MPOIEcca B paboBIajiebaecKux, (heoab-
HBIX ¥ Oyp>Kya3HbIx rocynapcreax. — T. 1. — M. : T'ocropusnat, 1957. — C. 285-292.

283



BicHuk Acounianii kpuminaabHOro mpasa Ykpainu, 2014, Ne 1(2)

KapoiuHOH mNpaBuily, MOI BbIHOCUThCS OOBHMHUTENBHBIA Impurosop. Cymbw,
Ha3Hayas HaKa3aHWe, pyKOBOJACTBOBAINCH HE TOJIbKO KaposMHOW, HO U IpEBHUMU
PUMCKHUMHM 3aKOHAMH, KOMMEHTAPUSIMU K HUM CPEIHEBEKOBBIX UTAJIBIHCKUX HOPU-
CTOB, a TAK)K€ PacCHOpPsHKEHUSMH aBCTPUHCKUX BIIACTEM O HaKa3aHUSX, KOTOPHIM
CJIEIOBAJI0 TOJIBepraTh pa30OMHUKOB M JPYTUMX OIMACHBIX HApyLIUTENIEeH 3aKOoHa.
CwmeptHas ka3Hb B UTanuu ObUia HACTOJNBKO OOBIYHBIM U PACIPOCTPAHEHHBIM BU-
JIOM HakKa3aHHs, 4TO CYyJbH, BBIHOCS OOBUHUTEIBHBIM NMPUTOBOP, AOHKHBI OBLIN
000CHOBATh CBOE pELIEHUE O 3aMeHE ee 0oyiee MSATKMM HaKa3aHUEM C IMOMOIIbIO
CCBUIOK Ha COOTBETCTBYIOLIME OPAOHAHCHI UJIM MHEHUSI CPEIHEBEKOBBIX HOPUCTOB.
B To0 e Bpems 11l yCUIIEHUS HaKa3aHWUs UM HAa3HAYEHUsS CMEPTHOM Ka3HH, B TOM
Yyucjae 0COOCHHO KECTOKUX (KBAIU(PUIMPOBAHHBIX) €€ BUJ0B, HUKAKOTO O0OCHO-
BaHMs He TpeGoBanock™ . Kak BUIHO, CybM B TO BpeMs I0JIb30BaIKCh O€3rpaHuy-
HOM BJIACTBHIO JJI YCUJIEHUS U 0€3 TOro KEeCTOKMX HakazaHui. [Ipuyem kpyr nes-
HUH, IPU3HABAEMBIX MPECTYIUICHUSIMHU, MOT OBITh MPOU3BOJILHO PACHIMPEH CYIben
UCXOJISl U3 €r0 COOCTBEHHBIX MPEJCTaBICHUN O TOM, YTO COOTBETCTBYET HE OYKBE,
a 1yxy 3akoHa'?, Cyjeiickoe yCMOTpeHHe ObLIO He OrPaHHIEHHBIM 3aBUCHMOCTBIO
MEXKY TSAKECThIO MPECTYIJIEHUS U CTPOTOCThIO HAaKa3aHUsl, TIOATOMY OCYKJECHHbIE
3a orpalseHus U yOuNCTBAa MHOTJA MOJIBEPrajuch TaKUM >K€ HaKa3aHWSIM, Kak U
MEJIKHE BOPBI, TOJBKO B MEPBOM ClIy4ae CMEPTHAsl Ka3Hb OCYILECTBISIACh Ooliee
KECTOKUM CITIOCOOOM.

Emie onHa 0COOEHHOCTH 3aKOHOAATENBCTBA TOTO BPEMEHHU COCTOsIa B 3aBU-
CUMOCTH HaKa3aHHsl OT COCJIIOBHOW MPUHAJJIEKHOCTH OCYX IEHHBIX. 3a OJUHAKO-
BbI€ MIPECTYIUJICHHUS JIULIA PA3HBIX COCIOBUM MOABEPTAINCH PA3HBIM HAKa3aHUSIM I10
MPUHIUITY «YEM BBIIIE COCIOBUE, K KOTOPOMY MPUHAIICKUT BUHOBHBINM, TEM MSIT-
Yye U MEHbIIIe Haka3aHue». Hampumep, oT OOJIBIIMHCTBA BUJOB MO30PALIUX U MY-

YUTEIBHBIX HAKa3aHUM ABOPSIHE U CBAIICHHOCTYKUTENIN ObLITH BOOOIIE N30aBJICHBI

0 Sunuknoneaus yronossoro mnpasa. — T. 2 : YronosHsiii 3akon. — CII6. : U3a-Bo npod. Manununa, 2005. —
C. 52; UenbioB-bebytoB M. A. Ouepku 1o UCTOPUH CYJa U YrOJOBHOTO MPOIEcca B paOOBIACIbYCCKUX U OypKYy-
asHbIx rocyaapcrsax. — T. 1. — M. : Tocropusgar, 1957. — C. 276-285.

11 Pemernukos ®. M. Bekkapua. — C. 18-19.

12 Tam xe. — C. 18.
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B CWJIy NPUBHIETUNA, KOTOPbIE MPEAOCTABISIIMCh UM MO 3aKOHY. DTH HaKa3aHUs,
KaK MpaBUiIO, 3aMEHSUTUCH MITpadoM UM MOKATHUEM, KOTOpbIE MO CYIIECTBY SB-
JSUTMCH 111 HUX OCBOOOK/IEHUEM OT HaKa3aHUs.

YT05I0BHOE CyAONPOU3BOACTBO O KapoiauHe OTiIMYainoCcs TEM, 4TO OHO HO-
CWJIO TalHBI M MUCBMEHHBIN XapakTep, €ro Lejb CBOAWIACH K TOMY, YTOOBI 1O/
NBITKOW BBIHYJIUTh OOBHHSIEMOI'O0 K MPU3HAHUIO BUHBI, U TaKOE MPU3HAHHUE pacC-
CMaTpHUBAJIOCh B KAYECTBE OCHOBHOT'O JIOKa3aTesibCcTBa. [Ipu aTomM 100poBOJIBHOE
IpU3HAHKWE BUHBI HE OCBOOOXKJAJI0 OOBUHSEMOIO OT MBITOK, MOCKOJBKY JOKa3a-
TEJIBbCTBEHHYIO CWJIy MMEJIO JIMIIb IPU3HAHUE, CACIAHHOE BO BpEMs JI0IpOCa IOJ
neITKOM. B cyaax rocmojictBoBana cucreMa (opMaabHOM OICHKM U MPU3HAHUS
JI0OKa3aTEIbCTB, YTO CTABUJIO PEIIEHUE BONPOCA O JTOKA3YEMOCTH BUHBI MOICYIH-
MOTO M €ro CyJh0bl (3a4acCTyl0 — U3HH) B MOJIHYIO 3aBUCUMOCTh OT YCMOTPEHUS
CyJla, KOTOPbIA B CBOMX PEUICHUSX HUYEM HE ObLT OTpaHUYEH.

He menee xecTokoi Oblia U peanbHas IEHCTBUTEIBHOCTh YTOJIOBHOM FOCTH-
uu. [1pITky ¥ myOnuYHbIe HaKa3aHUS B BUJE CMEPTHOM Ka3HU COBEPIIAIUCH YyTh
u He exenneBHo. Tak nanpumep, B Munane B XVIII Beke B ropose ¢ HaceneHuem
qyTh 0OJI€e CTa JABAJLATH THICAY YEIOBEK €KEroJHO MPHUBOJWIOCH B HCIIOIHEHUE
0oJjiee cTa CMEPTHBIX NPUTrOBOPOB. VICKyCHBIE Najlaun CIABUIIMCh U EHUIUCH, KaK
«IIPEBOCXOIHBIE CIIEUATIUCTBI CBOETO Aenay. Ha ka3HAX M MbITKaX IPUCyTCTBOBA-
JIM KEHIIMHBI BBICIIETO OOIIECTBA U UX JI€TH, KOTOPHIM TEM CaMbIM CTPEMHIINCH
BHYIIMTH OTBpAlIEHUE K MOPOKY. B onosiHeHre Kk OecuenoBeYHON U Ype3BbIUYaiHO
KECTOKOW «CBETCKOW YTOJIOBHOW IOCTHIIMM» CYIbsIM aBCTpuiickoil JlomOapauu
IIPUXOJUIIOCH PYKOBOJCTBOBATHCS B TO BpEMS U KAHOHUYECKUM IIPAaBOM KaTOJIM-
YECKOW LEpPKBU — IMAINCKUMM JEKPETAMH, KOTOPBIE INPEANUCHIBAIN MOABEPraTh
HAKa3aHUIO HE TOJBKO 32 OOBIYHBIC YTOJOBHBIC IPECTYIJICHUS, HO M 32 PEIUTHO03-
Hble TpocTynku. Tak, OOroxyJbCTBO B MEPBbIM pa3 HAaKa3bIBaJIOCh TPOECKPATHBIM
NOJHATHEM (32 CBSI3aHHBIC 32 CIIMHOW PYKH) Ha JbIOY, BO BTOPOM — MyOIMYHOMN
IIOPKOW, B TPETUM — MATHIO TOJAMU CCBUIKU Ha TaJIEpbl; IPOHUKHOBEHUE HOUYBIO B

MOHACTBIPh MPEAYCMATPUBATIO CMEPTHYIO Ka3Hb; PACIpOCTPAHEHUE COUYMHEHUH,
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OCKOpOJISAIOIIUX IIEPKOBb, KapajloCh CMEPTHOM Ka3HbIO, KOH(UCKaLUEH HMYyIe-
CTBa M «BEYHBIM M030poM» 3,

TakoBbl ObUIM NEWCTBYIOIIEE IMPABO M peajbHas NpaBoBas ACHCTBUTENb-
HOCTb YIOJIOBHOM IOCTHULIMM BO BpeMeHa Yeszape bekkapua, KOTOpble CTaHOBUIIUCH
IpeIMETOM OOCY’KIEHHUSI MOJIOJIBIX U IBITIUBBIX JIIOJEH, coOupaBmmxcs y rpada
Beppu, ux ouenku u o0wsicHenus. Ilpu stom Aneccanapo Beppu, 6e3ycioBHO,
JOTIONHSIT AT KapTUHBI CBOMMHU COOCTBEHHBIMHU «KUBBIMHU» PACCKa3aMH O IOcCe-
HICHUH UM TIOPEM, Y>KACHOM IOJIOKEHUU OCY>KJICHHBIX, UX MyYEHUSX U CTPaJlaHU-
X, JKajo0ax Ha KeCTOKOCThb CyAbObl U HecnpaBeiuBocTh. Hapsany ¢ atum Yesape
bexkapua, kak U JIpyrue MoJIOAbIE JIIOAU — YICHBl KPY)KKa MHIIAHCKUX (DUIIOCO-
¢doB-pocBeTUTENCH, 3HAUNTEIHPHOE BHUMAHUE YIS U3YUCHUIO KHUT (PpaHIry3-
CKHMX MBICIUTENEH, MPEACTaBUTENEHN MPOCBETUTENBCKOIO HarpaBiieHus. Peus nuer
o npousBeneHusx [lapias Monrteckbe, Bonprepa, XKan-Kaka Pycco u npyrux as-
TOpoB. B cBoeM yxke ynomuHaBliemcs nucbMe K AHape Mopenne bekkapua nu-
cai: «...5 BceM 00s13aH (dpaHIly3ckuM KHUraM. [IsSTh JeT Haza, mocjiae npouTeHus
“Ilepcuackux nucem” (peub uzaer o padore L. MonTeckse. — H. I1.) s oOparuincs
K u3ydeHuro duiocodun»’*. IIpeaMeToM ero m3ydeHus, KpOME yINOMHHABIIHXCS
paboT ¢paHIly3CKUX NPOCBETUTENEH, ObLITN TPY/bl U3BECTHBIX (uiiocodos: JlaBu-
na FOma, Tomaca I'o66ca, /[>xona Jlokka, ®pancuca bokoHa, KOTOphIE OH TIIA-
TEIBHO M3y4all U Jesiajl IPU 3TOM OOIIMPHBIE BRIMUCKU U 3aMeTKu. Ocoboe BHU-
manue Yezape bekkapua ynensur uzydyenuto padot IlI. MoHTeckbe, KOTOpOro oOH,
cyas 1o kaure «O MpecTyIIEHUSIX U HaKa3aHUsAX», OUCHb yBa)kaj U UJIEU KOTOPO-
ro BO MHOToM pa3zfensiil. B Heil bekkapua npsiMo ccbllaeTcs Ha €ro Tpy.bl Kak Ha
OJIHOTO U3 CBOMX yuMTeNeH, Ha3plBasi ero He MHAaye KaK «BeNMKUi MoHTeckbe»

WM «OeccMepTHEIH TpesuaeHT MoHTteckben® (ToT 3annMan ogHo Bpems B bopo

3 pemrernnkos ®@. M. bexkapua. — C. 16-17.

14 Tam xe. — C. 23.

% 351ech 1 B anbHelieM ccblTku Ha cTpaHuIbl Tpyaa Y. Bekkapua «O NpecTYIIEHUAX U HAKA3aHUAX» Jal0TCs
10 HacTosIeMy M3JaHuI0 Kuuru: Yesape Bekkapua. O mpecTyIUleHHsX M HakasaHMsX : miep. ¢ utai. / Yesape bek-
kapua. — K. : Uu FOpe, 2014. — 240 c. - C. 81.

16 Tam xe. — C. 79.

286



BicHuk Acounianii kpuminaabHOro mpasa Ykpainu, 2014, Ne 1(2)

YHaCJIEIOBaHHYI0 OT CBOEro J8Ad JOJDKHOCTh IPE3UJEHTa IapJiaMeHTa-
YUpEXKACHUS, BBIMOJIHABIIETO Cy/eOHbIE M HEKOTOpbIe Apyrue (QyHKIUU B ¢eo-
nansHoi ®panuun)’. M3ydenue >tux paboT MpoM3BENO, Kak mucal caMm bekka-
pHa, «IIepeBOPOT» B €r0 CO3HAHUMU.

OOcyxaeHue Ha 3aceJaHusX KpyXkKa MIIAHCKUX (UiIoco(oB meperoBbIX
B3IJISI0B U UJEH NMPOCBETUTENBCTBA M HAXOMAIIEHCA B PE3KOM MPOTUBOPEUYHUH C
HUMU (PEOoJIaIbHOM COIMANBHO-TIPABOBOM JEHCTBUTEIBLHOCTH B cpepe YroJOBHOM
IOCTULIMM HE TOJIbKO B JlomOapauu, HO u B EBporne, BeI3bIBaNIO OypHbIE U OCTpbIE
nuckyccud. Ha onHoMm M3 3acefaHuii ObUTIO NMPUHATO PEIICHHE MOATOTOBUTH IO
3TOM ocTpoit mpobneme kuury. [lo naummartuse [Iserpo Beppu u nmo oGmiemy co-
IJIaCHIO Uil ee HamucaHus Obul BbiOpaH YUesape bekkapua kak Hanbosee moaxo-
JSIIANA aBTOP, OOJagaromuil TIyOOKUMH (HHIOCOMCKUMU U IOPUIMYECCKUMHU TI0-
3HAHMUSIMH, UMEIOINNA HEOOXOJUMBbII aBTOPCKUI ONBIT HAITMCAHUSI HAYYHBIX PaboT
Y IIPEKPACHYI0 MaHEPy MCbMa — S3HEPIrUYHYIO U CTPACTHYIO.

Cnenyer orMmetutb, uto Yezape bekkapua Obul cBOe0Opa3HOI JTUYHOCTHIO.
Cyzas 1o oT3bIBaM €ro COBPEMEHHHUKOB, a TaKX€ MCCIEA0BaTeNel ero >KMu3Hees -
TEIHHOCTH, 3TO OBLT CKPOMHBIN, Ja)Xe MOPOM 3aCTEHUYMBBIA MOJIOJOW YETOBEK,
JIMIIEHHBIA «MaryOHbIX CTPAcTEe», MPUCYIIUX aPUCTOKPATHUECKOW HTaIbsSHCKOU
MOJIOAEKH TOIO BPEMEHH, HEPEKO COMHEBAIOIIUKCA B CBOMX BO3MOYKHOCTSX, HO
YBEPEHHbII M HACTOWYMBBIM B CBOUX B3IJISJAX U NPEACTABICHUAX, MOCIEIOBA-
TEIbHO M CTPACTHO MCHOBEAYIOIIMNA Haeu n100pa u rymanusma. Bosspenus, npo-
BO3IJIalIaeMble B paboTax (paHIly3CKUX M aHTJIMICKUX MPOCBETUTENEH U T'yMaHU-
CTOB, JICMCTBOBAJIM Ha HErO0 CBOCOOPA3HO — BOCIPUHUMAIUCH UM BeChbMa OJIM3KO U
OCTpO, OCKOJIbKY OH OTJIMYAJICS MOBBIIIEHHON YyBCTBUTEIBHOCTBIO, COUETABILIEH-
cs, Mo MHEHMIO npodeccopa Kamamanapeu — uccienoBaresns ero KM3HU U JIes-
TEJTBLHOCTH, ¢ Oe3yJepKHBIM BOOOpakeHHuEM. B TO ke BpeMs BCAKHE COOOIICHUS
00 YHI)KEHUHU YeJIOBEKa, O €ro OCKOPOJEHHM, HECHpPaBEeIJIUBOCTU, TEM Oojee O

KCCTOKOM C HUM O6paHICHI/II/I, BBI3bIBAJIM Y HCTO HC TOJIBKO COCTpPaJaHUC, HO U

1 Pemernukos ®. M. bekkapua. — C. 58.
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YyBCTBO BO3MYIIEHUSI KOTOPOE BCErjJa HAaXOJWJIO BBIPAXKEHHE B CTPACTHOU H
M3BICKaHHO KpacHOpeurBoil Gopme’®. Octpo pearnpys Ha HeclpaBeIMBOCTh, OH
BCEr/la pPyKOBOJCTBOBAJICS WJ€alaMd I'yMaHH3Ma U CIPaBEIJIUBOCTH, pacCMaTpH-
Bas CUYACThE YETOBEKA KaK KOHEYHOE 0J1aro, K KOTOPOMY JOJKHO CTPEMUTHCS BCSI-
KO€ OOIIEeCTBO, B TOM YHCJIC U MyTEM MPUHATHE T'YMaHHBIX 3aKOHOB. [louctune
BEJIMYECTBEHHO 3ByYaT M B HBIHEIIHEE BpeMs €ro cioBa: «Huede ewje 3aKoubl He
Hanucauwvl beccmpacmubiM Uccie0o8amenem 4eio8edecKol Npupoovl, KOmopblil
Hanpagui Ovl 0esIMeNbHOCb IOOCKOU MACChbl K eOUHOU Yenu U NOCMOAHHO UMeI
Obl ee 8 8UOY, A UMEHHO — B03MOIICHO DoJbllee cuacmbve 0l BOIMONCHO OONbULE2O
yucna arodeii» (kypeus Moit. — H. IT.).

K nHanucanuio rmaBHOro Tpyaa cBOEH KU3HU — TpakTaTa «O MpecTyIIeHUsIX
u HakazaHusax» Yesape bexkapua npuctynun B Mmapte 1763 rona. Pabora Hag kHU-
roil mpeacTanisiia co000 OONBIION U OYEHb CIIOKHBIN, KPOMOTIUBBIA TBOPUYECKUN
Tpya. BoT kak onuceiBaeT 3Ty paboTy B 3TI0/I€ «3HaueHne bekkapua B HaAyKe U B
MCTOPUU PYCCKOTO YrOJIOBHOTO 3akoHopaTenbcTBa» C. f. benukoB, KOTOpBIN He-
CKOJIBKO JCCATHIICTHI n3ydall TBopuecTBO bekkapua: «OH 10iro 00 1yMbIBall CBOU
MBICIIA ¥ KOTJIa IPUXOAMII KaK Obl B OMbSHEHHUE OT WUJIEH M YyBCTB, BOJIHOBABIIMX
ero, Opajncs 3a mepo W mucajia Te€ CTPAHUIbl, KOTOPhIE B OCOOCHHOCTH MOpPakaroT
cBoero cuiioro. ITociie mepBoro Bo30yx A€HUS OH UyBCTBOBAJ KPAalHIOK yCTAJIOCTb,
BIIA/IAJI B AllaTUIO W, HAXOJSACh B YTHETEHHOM COCTOSIHUM JyXd, COMHEBAJICS, MO-
JKET JIM OKOHYUTH Hadatbli Tpya. [IpounTas B Kpyry apy3en U IEpeCMOTPEB HaIlU-
CaHHO€, OH OCTaBJsL1 pykonuck IIkeTpo Beppu, koTopsiii B3si1 Ha cebst 00s13aH-
HOCTb MEPENUCHIBAHMS HAMMCAHHOTO TeKCTan >,

bexkapua n3bupan pasnuyHbie METOABI PabOTHI Ha KHUTOW. B omHUX City-
Yyasgx OH YEIMHSJICS, 4TOOBI TIIATEIHHO OOJAyMaTh IUIaH WM (POPMYIUPOBKH Oy-

nymier kauru. B apyrux — oH Hy’kJajcs B oOIecTBe Apy3eH, YTOObI JEIUThCS C

18 Pemernukos ®. M. Bekkapua. — C. 26-27.

19 Cwm. Tpyn «O npectynnenusx u Hakasanusx» Uesape bekkapua, c. 77.

2 Benukos C. 5. 3nauenne bekkapua B HayKe U B HICTOPUH PYCCKOTO YTOJIOBHOTO 3aKOHO/IATENbCTBA // Mapkus
Bekkapua. O npecTyIuieHHsIX 1 Haka3zaHMsAX. — XapbkoB, 1889. — C. 181.
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HUMU CBOMMHU UJIESMU U COMHEHUSIMU, 00CYXIall C HUMU T€ WM UHBIE TTOJIOKCHUS
KHWUTHY, HaJ KOTOpOW OoH pabortan. Kpuruueckue 3ameyaHusi, Cy>KICHUS U MPEJI0-
YKEHHUSI IPy3€H OH 3alMChIBAJl HA JTUCTKAX, a [0 BeuepaM 00 yMbIBAI UX, CAAUIICS U
MHACaJL, ACAN, TUCAI... MHOIrMe NOoJIO)KEHUs, BOLIEAIINE B KHUTY, POAWINCH B CO-
3HAaHUU aBTOpa B pe3ysibTaTe Takoro ooOmieHus. CrenyeTr OTMETUTh, YTO JPY3bs,
ocobenno IIlberpo um Aneccanapo Beppu, uckpenne comnepexuBanu bekkapua,
OPUHUMAIM y4YyacTue B OOCYXICHUHM MpOOJeM, OTHOCSAIIUXCS K TeMe paloThl,
CTPEMUJIUCh OKa3aTh aBTOPY BCSAUYECKOE COACHCTBHE, OOOAPSUIM €ro, Korja OH
CKETITUYECKH OIEHWBAJI TIEPCIIEKTUBHI 3aBepIeHUsI 3TOK paboTel. Ho B KoHEUHOM
cYeTe TOJIbKO OJiarojapsi TaJlaHTy, CTPACTHOW YOEXJAEHHOCTH B MPABOTE CBOMX
B3IJISJIOB U UJICATIOB, a TAK)KE€ MACTEPCTBY BJIAJACHUS MEPOM, JIJAKOHUYHOTO U 00-
pa3HOro CTWJIA MHUChbMa caMoro bekkapua Mup 00si3aH TMOSBICHUIO MPEKPacHOM
KHUTH «O MpecTyIIeHUIX 1 HaKa3aHUuax» 2.,

PaGotas mag xkHuroii, bekkapua BkIIagpiBan B HEE BCIO CTPACTh M UyBCTBa,
KOTOPBIE UM OBJAJEBAJIU MPH OCMBICIEHUU U OLIEHKE KECTOKOCTH YIOJIOBHOM FOC-
TULIMY, UCXOSIIEH KaK OT MyOJIMYHOM, TaKk U 1IepKOBHOU Biactu. [loaBepras kpu-
THUKE 3Ty 0ECYelIOBEYHOCTh, OH, 0€3yCJIOBHO, TOHMUMAJI, YTO M CaM MOXKET CTaTh
XKEPTBOM KPUTUKYEMOW UM IOCTUIMHU, YTO HE MOIJIO HE 00YCIOBUTh OCOOCHHOCTHU
M3JI0KEHUS UM TEX WA UHBIX IMOJIOXKEHUN KHUTU HE CTOJIb SICHO, @ B HECKOJIBKO
oOtekaemoii popme. B mucbme Anape Mopeisie bekkapua oObsSCHSI IEPEBOIUUKY
ero pabotsl: «Korga s mucan MO0 KHUTY, y MEHS TIepe]] rila3aMu CTOSIIM 00pasbl
Tanunest, Makuasennu u JxanHone?2. S ciplnain 3BOH LENei, MOTPsCaeMBbIX Cye-
BEpHUEM, U KPUKHU (paHATU3MA, 3arIyIIaBIIMe CTOHBI UCTUHBI. BUa 3TOr0 y>KacHOTO
3peNuIa 3acTaBIsUT MEHS Kak Obl IPUKPBIBATH CBET oOnakaMu. S xoTen ObITh 3a-
IMIUTHUKOM Y€JI0BEUECTBa, HO HE KeJaJl CTaTh My4eHHUKOM. MBICIIb 0 HE0OXO0/11-

MOCTH 3aTEMHATH H3JIOKCHHEC HHOI'JAa, BO3MOZXKHO, 3aCTaBJIdJla MCHA ACIIATHh 3TO

21 Pemernnxos @. M. bexkapua. — C. 28-35.
22 YtanpsHCKUE MBICIMTENH, HOJBEPraBIINECs TOHEHUAM U IPECIeI0BAHUAM 32 HIEH U B3IJISAbl, KOTOPhIE HE
pasjeNsInch BAACTAMY U LEPKOBBIO TOTO BPEMEHH.
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naxe 6e3 ocoboii HamoOHOCTH» . BMecTe ¢ TeM KHUTA HaIFCcaHa BEJMKOJEITHBIM,
JJAKOHUYHBIM M OOpa3HbIM JIUTEPATYPHBIM SI3bIKOM, OT/CJIbHBIC TMOJIOKEHUS — B
adopucTruHOM opmMe, pacCUNTaHa HA MAKCUMAJLHOE BO3/ICHCTBIE HA CO3HAHUE U
YyBCTBA YUTATEINI, K KOTOPOMY aBTOpP OOpaIaeTcs CO CBOMMHU MBICIISIMU U TIepe-
YKUBAHUSIMH, 3aCTaBJIsIsL €0 IyMaTh, COMEPEKUBATh U BOCIIPUHUMATH T€ UJIEH, KO-
TOPBIE OH M3JIArall.

PabGora Han kHuroi Oblia 3aBepiieHa B ssHBape 1764 roga. bekkapua nepe-
nan pykonuch [Isetpo Beppu, kotopseiii HanpaBun ee uzngarento O0epy B THUIIO-
rpaduto B JIuBopHO (TOpOJ, pacnoyiokeHHbIH B TockaHe), T/Ie HE CYIIECTBOBAJIO
neH3ypbl. UToObl o6e3onacuTh bekkaprua oT BO3MOXKHBIX MPECIIeIOBAHUNA CO CTO-
POHBI CBETCKMX M LEPKOBHBIX BIIACTEM, MOCKOJIBKY B KHUI'€ MOJHUMAIIUCH BOIPO-
Chl B 3HAUMTEJIIBHON MEpPE 3aTparMBarOLIME UX UHTEPECHI, Apy3bsi bekkapua npen-
MPUHSIM COOTBETCTBYIOIIUE MEPHI MPEIOCTOPOKHOCTH — HA TUTYJIbHOM JIMCTE HE
OBLJIO yKa3aHO MMsI aBTOpa, a B KA4eCTBE MECTa W3JlaHWs 3HA4YMIOCh MOHaKo —
CTOJIMIIA KHSKECTBA, HAXOJMBIIErocs Moj (ppaHIy3ckuM mpoTekroparoM. Kuura
Yeszape bekkapua «O NpecTyIUIEHUSAX M HAKA3aHUIX» THPAXOM 520 3K3eMIUIAPOB
OblIa omy6aukoBaHa B wtojie 1764 roga, mocraBiieHa B MuJIaH U cTana JOCTOSHU-
eM yurarens®t,

Conepxanue pabOThl COCTOMT M3 oOpanieHus k uutarento («K ToMmy, KTO
YUTAET»), KPATKOTO BBEICHUSI U COpOKa ceMH maparpadoB, 03arjaBI€HHbIX SCHO,
npocro u nakoHuuHo: § 1 «IIpoucxoxnaenne Hakazanuii»; § 2 «[IlpaBo Hakaza-
Hus»; § 4 «TonkoBanue 3akoHOBY; § 5 «TemHoTa 3akoHOBY; § 6 «Copa3zMepHOCTh
MEXIy MPECTYIUICHUSIMU U HakazaHusMuy; § 7 «llenp HakazaHus» u T. 1. B kaure
paccMaTpUBaEeTCs, C PA3JIUYHOM CTENEHBIO IMOJHOTHI W JCTAIU3ALUU, IIUPOKHUI
KpyT MpoO0JeM COLUATBLHO-TIPABOBOTO XapakTepa ¢ BechbMa TIIyOOKUM aHaIU30M,
00001IeHUsIMU U BbIBOJAaMH (HHIIOCOPCKO-I3TUUECKOTO U IMPABOBOTO XapakTepa.

Opnako Bce K€ OCHOBHOE€ BHUMaHUE YACNAETCS MpoOiieMaM MpPeCcTyIUICHUH u

2 Pemernukos ®. M. Bekkapua. — C. 51.
24 Tam xe. — C. 34.
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HaKa3aHWM, yTOJOBHOW IOCTUIIMU U YTOJOBHOMY MPaBOCYAHMIO, KOTOpPHIE OBbLIN
Ype3BbIUAHO 37000IHEBHBIMH BO BpeMeHa bekkapua, HO COXpaHUIM aKTyallb-
HOCTh U Ha IIOCHEMYIOMUX STaNax PasBUTHs 4eloBeuecTBa”. Yike B 0OpalleHUuH
«K Tomy, KTO unTaeT» aBTOp yOEAUTEIbHO MOKa3biBaeT, 4To B EBporne XVIII Beka
He ObLIO CHCTEMBI 3aKOHOJIaTEIbCTBA, KOTOPOE MOTJIO Obl 00ECIEUUTh CIIPaBeaJIn-
BOe MpaBocyane. HeraTuBHO orieHMBasi KOAU(MUIIUPOBAHHBIM CBOJ PUMCKOTO Tpa-
Ba umriepatopa FOctunuana (VI Bek), KOTOPbIMU PYKOBOJICTBOBAJIUCH CY/bl U B
XVIII Beke, OH Ha3bIBAET UX «OOPBIBKU 3aKOHOB JIPEBHETO HApOa-3aBOCBATEN ...
coOpaHHbIC JABEHA/IATh BEKOB Ha3aj ... MEPEMEIIaHHbIE ¢ OObIYasIMH JaHT00ap-
JIOB M CKpBIThIE B IrpyJie (POJIMAHTOB, HATIOJHEHHBIX 3aITyTAaHHBIMU TOJIKOBAHUSMHU
gacTHbIX Jul». [Ipu 3ToM bekkapua pe3ko KpUTHKYET CpPeIHEBEKOBBIX IOPHUCTOB
(Kapnmosuyca, Kiapyca, ®apunanus), KOTOpbIE CO «3JI00HOW YTOJJIMBOCTHIOY
HEMAaJIO MOTPYAUIUCH HaJl COBEPIICHCTBOBAHUEM CHCTEMBI MMPOU3BOJIA U HACHIINS,
CYLIECTBOBABLIMX B YrOJOBHBIX CyAax’®. SIBAsich MPOTHBHUKOM >KECTOKOCTH U
JIeCroTh3Ma B 00JIaCTU YTOJIOBHOTO CYJIONPOM3BOJICTBA U CTPEMACH K OrpaHuye-
HUIO (eoaNbHOrO MPOU3BONIA U cyAeOHOro Oe33akoHus, bekkapua yxe B TO Bpe-
Msl TIPOBO3TJIAIAN, YTO «TOJIHKO 3aKOHBI MOTYT YCTAHABIIMBATh HAKa3aHUA 3a Tpe-
CTYIUICHHS] ¥ YTO BJIACTh UX M3JAHUS MOXKET MPUHAAIE)KATH TOJBKO 3aKOHOJATE-
10, KaK MPECTAaBUTENI0 BCEro o0mmecTna. .. »? . Pasnenss teoputo 1. MoHTeckbe
u JIx. Jlokka o pa3zzeneHun BilacTel Ha 3aKOHOAATENbHYIO, CYACOHYIO0 U UCIIOJIHU-
TeIbHY10, bekkapua BbIesI Kak 000COOJeHHbIE cepbl BIACTH 3aKOHOJATENb-
HYIO U Cy/1e0HYI0 U CUUTAJI, YTO pelIaTh BOIPOC O TOM, UMEJO JIU MECTO Hapyllle-
HUE 3aKOHA, MOKET TOJIKO CYyJibsl KaK MpeICTaBUTENb Cy1eOHOM BiacTu. B To ke
BpeMsl OH YTBEPIKJlaJl, YTO HUKAKOH CyJlbsi HE BIPaBE CAMOCTOATEIHHO YCTaHABIIH-

BAaTb HAKa3aHUs 34 TC WM HMHBIC ACAHUA OJIA APYTIHX YJICHOB O6H.I€CTBa U 4YTO «HH

% Pemernnxos ®. M. bexkapua. — C. 54-55.
% Cwm. Tpyn «O npecTymeHusx v Hakasanusix» Yesape Bekkapua, c. 69.
2" Tam xe. — C. 83-84.
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M0 KaKMM COOOpaKeHHsIM OOIIECTBEHHOTO 0OJIara Cy/ibsi HE MOYKET MOBBICUTH HaKa-
3aHHE, YCTAHOBICHHOE 3aKOHOM 3 NPECTYIICHUs» 2,

bekkapra xaTeropmdecky BBICTYIA] MPOTHUB IpaBUja, COTIACHO KOTOPOMY
IPY MPUMEHEHUH YTOJOBHBIX 3aKOHOB CIIEAYET PYKOBOJICTBOBATHCS HE OYKBOI, a
JyXOM 3aKOHA, YTO «CTaBHUT TMOJCYJUMOTO B IMOJHYIO 3aBUCHUMOCTH OT CTPAcTeH U
cmabocTelt cyapH, OT €ro OTHOIIEHUS K ToTeprieBmeMy». OH BhIIBUTA MIPUHITHII,
COrJIaCHO KOTOPOMY TOJIKOBATh YTOJIOBHBIE 3aKOHBI MOXET TOJBKO CaM 3aKOHOJ1a-
TeJb, a Cy/bsl OTPAHWYCH JIMIIb MTPABOM pa300paTh ACUCTBUS TPAXKIAAH U PEIIUTD,
«COOTBETCTBYIOT JIU OHU IMHUCAHHOMY 3aKOHY WJIM HET». SBISSACH PEHIMTEIbHBIM
CTOPOHHUKOM COOJIIOJICHUSI TIPUHIIMIA 3aKOHHOCTH B YTOJIOBHOM CYJIOIIPOU3BO/I-
CTBE, MBICTUTENb Tucal: «HEeBBITOIBI OT CTPOTOro coOIIt0IeHUsT OYKBBI YTOJIOBHO-
ro 3aKOHa HE3HAYUTENIbHBI 10 CPABHEHHIO C HEBBITOJaMH, MOPOKIAEMBIMU €TI0
TonKoBaHUEM (cynbeil)»?°. 31ech ke aBTOp KaTeropuuyeckM BBICKA3bIBAETCS IIPO-
THUB CBOOOJIBI CYJIEWCKOTO YCMOTPEHHUS KaK «IIEPBOOCHOBBD) CYJIEHCKOT0 TIPOU3BO-
ja. OTHOBPEMEHHO OH JIaeT JOCTATOYHO YETKHE, JOTUYECKU apryMEHTUPOBAHHbBIC
PEKOMEHAINHY, MCKIIOYAIONTUE MPU OCYIISCTBICHUHN MPABOCYAUS MTPOU3BOIHHOE
NPUMEHEHUE YTOJIOBHOTO 3aKOHA (HECOMHEHHO, MMEIOIIUE MPAKTHYECKOE 3Haue-
HUE U B HblHemIHee BpeMms. — H. I1.): «Ilo moBoay KaxkJI0To MPECTYIUICHUS CYIbs
JIOJDKEH MTOCTPOUTH MPAaBWIILHOE yMO3aKiItoueHne. borbias mockuika — o0 3a-
KOH, MaJyasi — JiesiHue, MPOTUBHOE WJIM COTJIACHOE C 3aKOHOM; 3aKJIIOYEHUE — CBO-
6012 WM HaKazaHue» ..

B cBoeit pabote bekkapua, paccmatpuas oO1ue mpoOIeMbl MPECTYIUICHHUS,
SBIIIOIIMECS TPEIMETOM pa3OUpaTeNbCTBA YrOJOBHOTO CYJa, BBICKA3bIBal IMpHU
ATOM PSI CYKIEHUH, UMEIONMUX TIyOOKO HaydHOE, MOXKHO CKa3aTh, (PyHIaMeH-
TaJbHOE 3HAYCHUE JUISI TEOPUHU W MPAKTUKU yTOJIOBHOTrO MpaBa. Bo-mepBbIx, yro-
JIOBHOMY TIpECIEOBaHUIO, II0 €T0 MHEHHIO, JOJDKHBI MOABEPTaThCS TOJBKO JCH-

CTBMS, HO HE ciioBa JiroAeu. [IpaBaa, B KauecTBe aprymMeHTa OH IPUBOJMT JIUIIb

28 Cm. Tpyn «O mpecTymieHusx U HakaszaHuax» Uesape bexkapua, c. 84.
2 Tawm xe. — C. 88.
30 Tam xe. — C. 87.
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JIOBOJBI MPOLIECCYaNIbHOIO XapakTepa: «...lI'opa3no jerue OKJIEBETaTh YEJIOBEKA,
CCBLIAACH HE HA €ro JEHCTBHS, a Ha €ro clIoBa» L. Bo-BTOPHIX, «MepUIOM» (CyLI-
HOCTBI0. — H. I1.) mpecTymieHnil BHICTYIIAET, 10 €r0 YTBEPKICHUIO, HE HAMEPEHUS
JIUI, UX COBEPIIMBIINX, HE IOCTOMHCTBA MOTEPIIEBIIETO JUIA, HE TAXKECTh Irpexa,
HO «EJUHCTBEHHBIM U UCTUHHBIM MEPUJIOM MPECTYIUICHUU SIBISETCS BpEI, KOTO-
pBlif OHM HpHHOCAT Haluu»>2 (kypcus Moit. — H. IT.). CGopMynupoBaHHbIE aBTO
POM TIOJIOKEHHSI UMEIOT upe3BbluaiiHoe (1mo Boipakenuto @. M. PemerHukoBa —
«MCTOpHYECKOE»>®) 3HaueHMe, TOCKOJbKY OMpaHMYMBAIOT cepy YToNOBHOH OT-
BETCTBEHHOCTH U, CJIEIOBATEIbHO, HAKa3aHUSI HE HAMEPEHUAMU (B3I aMU, YMO-
HACTPOCHUSAMM) JIFOACH, a UX AeucTBUsIMU (AesHusMu. — H. I1.), mpudeM TsSKECThb
OTBETCTBEHHOCTH CTABUTCS B 3aBHCHMOCTb OT OCHOBOIIOJIAralOLIEro KpUTEpHs —
00BEKTUBHOTO Bpefa (ero Xxapakrepa U CTENEHU), TPUUUHIEMOro OOIIECTBY Mpe-
crymienreM>!, PaccMOTpeHHbIE MO3MIUM aBTOpPA M IIpeJiaraeMble MM PEeLICHHs
MMEIOT OTPOMHOE 3HAYEHUE U B HACTOAIIEE BPEMS IIPU PELICHUH BECbMA BaXKHBIX
BOIIPOCOB KaK B 3aKOHOTBOPYECTBE, TaK U B IPABOIIPUMEHECHUU.

Kak nmocnenoBarensHbil rymManucT Yeszape bekkapua HacTtamBaeT Ha orpa-
HUYCHUH KpyTa JACsTHUMN, OOBSIBISIEMBIX MpecTyIUIeHUSIMU. OTHOBPEMEHHO OH yJIe-
asieT OoNbIlIoe BHUMAaHHUE aHAJIU3y Haka3aHWil, TOOMBasCh UX OOILIETO CMSTYEHUS.
ABTOp MpPEANPUHUMACT TMOMbBITKY PEUICHUS MPOOJIEMbl «O MpaBe HaKa3aHUS,
umerolel odmedunocodckoe 3naueHne. OTpeprasi CIOKUBIIUECS K TOMY BpeMe-
HU TPaJUIIMOHHBIE TEOPUH, KOTOPhIE 0OOCHOBBIBAIU MPABO HA HAKA3aHUE PEJIUTH-
03HbIM HauyaioM (3axkoHoM boxxuum) MMOO €CTeCTBEHHBIM MPABOM MOHapXa Haka-
3bIBAaTh 32 HAPYIIIEHHUE €r0 3aKOHOB, bekkapua, onupasch Ha TEOPUIO «OOIIECTBEH-
Horo aorosopa» JK.-XK. Pycco, 000CHOBBIBAaET «IpaBO HaKa3bIBaTh 3a MPECTYILIE-
HUE» HE0OXOIMMOCTHIO 3aIUIIATh «00IIee 0J1aro» Kak mpeaMeT «oOIEeCTBEHHOTO

A0roBopa J'IIO)ICI\/'I» OT MOCATaTCIIbCTB CO CTOPOHBLI OTACIBHLBIX JIMI[ C TCM, YTOOBI

31 Cm. Tpyn «O mpecTymneHusx 1 HakaszaHusx» Uesape bexkapua, c. 116.
%2 Tam xe. - C. 97.

% Pemernukos ®. M. Bekkapua. — C. 61.

3 Cwm. Tpyn «O npecTymeHusx v Hakazanusx» Yeszape Bekkapua, c. 100.
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Ipu 3ToM ObUIH 0obecleueHbl Kak 6e30MacHOCTb, TaK M cBoOoAa rpaxaanc. OH
IPUXOAUT K BBIBO/AY, YTO HAKa3aHUE MOXKET MPUMEHATHCS JIHIIb TOTJa, KOrAa OHO
00YCIIOBIIEHO KpaiiHel HeoO0X0JUMMOCTBIO® 3aIUTHTL MHTEpechl OOLIeCTBA OT
Bpe/a, KOTOPhIH NPeCTyIIEHHE NPHUUHAET o0meMy onary®’.

OCOOEHHOCTBIO HCCIEIOBaHUS B pabOTe KaTEropuil «IpecTyIUICHHE» MU
«HaKa3aHHe» SBISETCS TO, YTO OHH PAacCMaTPUBAIOTCS HE 000COOJIEHHO, a B Tec-
HOM B3aMMOCBSI3U. 371€Cb MOKHO BBIJICIUTH JBa MPUHIMIHAIBHBIX TMOJOXKEHUS,
KOTOpBIE OTCTaWBaJl aBTOpP. BO-TIepBBIX, paBEHCTBO TpakaaH Mepe] 3aKOHOM TpU
Ha3HAYEHMM HaKa3aHUs 3a COBEpIIEHHOE MpectyiuieHne. OH mucai, 4yTo «Mepow
HaKa3aHUs, HA3HAYEHHOTO U JBOPSHUHY M TIe0€0, SIBIAETCS HE YyBCTBUTEIb-
HOCTh BUHOBHOTO, Oarojiapsi pa3iu4uio B BOCIIUTAHUN», a «BPEA, MPUUNHEHHBIN
o0IIecTBY, a 3TOT Bpel OOJblIe, €CIM MPUYUHEH JUIOM, OoJiee B3bICKAHHBIM
cynb60ii» 8. Bo-Bropsix, bekkapua HacTanBasl Ha NPUHLUIIEKCOPA3MEPHOCTH TIpe-
CTYIUICHHMSI M HaKa3aHUS», PYKOBOJCTBYSCH MPH 3TOM COOOPAKEHUSIMHU «OOIIen
M0JIb3bD», B COOTBETCTBUM C KOTOPOW JIi TOrO, YTOOBI MPECTYIUUICHUSI HE COBEpP-
IAJTUCh, HEOOXOANMO, YTOOBI MPEMATCTBUSA, CACPKUBAIOIIUE JIIOIEH OT MPECTYII-
JeHul (peyb UJET O HaKa3aHUU KaK CPEJCTBE MPEAYIPEKICHUS MPECTYIICHUMA. —
H. I1.), nomxHbl ObITH TEM Oo0Jiee CUIIbHEE, YEM Ba)kHEE HapyllaeMoe 01aro u 4em
CHIIbHEE MOOYXKICHHE K COBEPIIEHHUIO MpecTymieHui». CrenoBaTenbHO, MHUILIET
OH, JIOJKHA OBITH COPA3MEPHOCTh MEXK/Y MPECTYILICHUAMU M HaKa3aHUAME . Pas3-
BUBas JAaHHYIO HJCI0, aBTOP KHHUTU TpeJiaraeT Co3/laTh TOYHYIO M BCEOOIIYIO
«JIECTHUILY TIPECTYIUICHUN W HAaKa3aHUW», TJI€ pacrojarajiuchk Obl, C OJJHON CTOPO-
HBI, BCE MPECTYIUICHUS: OT BBICIIECH CTYIEHU —T€, KOTOPhIE pa3pylIatOT HEMOCPE -
CTBEHHO camoO OOIIECTBO, 10 HHU3IICH CTYIEHU — T€, KOTOPhIE COCTOST B HApYyIIIe-
HUU TIPaB YaCTHOTO JIUIIA, a C IPYTOil — pacmojaraiuch Obl HAKa3aHHs OT Haubolee

TSDKKOTO 710 HamOoJsiee Jierkoro. Takas rpajganus NpecTyIUIeHUM U HaKa3aHW, 1Mo

35 Cm. Tpyn «O mpecTymneHusx u HakaszaHuax» Ueszape bexkapua, c. 81-83.
% Tam xe. — C. 81.

37 Tam xe. — C. 81-82.

38 Tam xe. — C. 146.

3 Tam xe. — C. 93.
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MHEHUI0 bekapua, momKHA BBICTYIATh, B YACTHOCTH, MOOYIUTEIHHBIM MOTHBOM
JUISl IPECTYIHUKA, PEIIMBIIETOCS HA MPECTYIHOE MOCATAaTENIbCTBO, YAEPKATHCSA OT
COBEPILEHUS 00JI€€ TAKKOIO MPECTYIICHHUS.

bekkapua cunTan Tak:ke, YTO XapaKTep HaKa3aHUsl JOJIKEH COOTBETCTBOBATh
IPUPOJE MPECTYIJICHUS: NPECTYIUIEHUS IPOTUB UMYIIECTBA JOJKHBI MTOABEPraTh-
Ci MMYIIECTBEHHBbIM HaKa3aHUSIM, a MPECTYIUICHUS] MPOTUB JIMYHOCTU — TOJBKO
JUYHBIM Haka3zaHusM. [Ipu 3TOM OH pe3KOo BBICTYIAJ MPOTUB IIpaBa «3HATHBIX U
OoraTbix» OTKYIUTbCS JIEHbraMu 3a MPECTYIUIEHUs] MPOTUB JUYHOCTH, €CIH IO-
TEpIEBIIMMHU OKa3aluch «claadble u 6ennbiey °. Takoil moaxon, no Muenuo bek-
Kapua, odecrieunBai Obl 0OJBIITYI0 3PHEKTUBHOCTh HAKa3aHUS U €0 CIPABEIJIH-
BOCTb, BBICTYIA] Obl OJIHOM M3 rapaHTUil IPOTUB MPOU3BOIA cyna. PaccmarpuBas
HaKa3aHUE KaK HEen30eKHOE W HEeraTUBHOE MOCIEJCTBUE MpecTymuieHus, Yeza-
pebekkapua B TO )€ BpeMs PE3KO KPUTHKOBAJI €r0 M3JIUUIHIOK KECTOKOCTh. OH
nucan: «Yem Gosiee )KeCTOKUMH CTAHOBSITCS HaKa3aHUs, TeM 00Jee 05KeCTOYAr0TCS
YN JTHOJEH» U «BCEra *KUBAsl CUJIa CTPACTEN MPUBOJIUT K TOMY, YTO IO UCTEYE-
HUU COTHH JIET JKECTOKMX HaKa3aHWH KoJiecOBaHWE (KBATM(UIIMPOBAHHBIA BH/I
cMepTHOM KasHu.— H. [1.) BHymaeT He OOJbIlie CTpaxa, YeM paHbIle BHYIIAI
TrIoppMa» ' JKecToKOCTH Haka3zaHWs OH NPOTUBOINOCTABIIAET, Kak Gonee >QPeKTUB-
HOE CpEelICTBO, ero Hem30exkHOCTh. OH mucail: «OIHO U3 CaMbIX JCHCTBEHHBIX
CPEACTB, CACPKUBAKOLIUX NPECTYIUIEHUS, 3aKII0YAETCS HE B )KECTOKOCTU HaKaza-
HUM, a B UX HEM30EKHOCTH»*2. ABTOp HpeiaraeT nepeHecTH aKIEHT yroJOoBHO-
IIPaBOBOM pernpeccuu OT NPUHATHSA Bce Oojiee CYypOBBIX 3aKOHOB Ha YCHJICHHE
«OIUTENBHOCTU BJACTEH» M «HEYMOJUMOCTh CyAbH», MPUMEHSIOUIETO COOTBET-
CTBYIOIIIHE «KPOTKHE 3aKOHBI». «YBEPEHHOCTh B HEM30EKHOCTU XOTS OBl U yMe-
PEHHOTO HaKa3aHWs MPOU3BEAET Bceraa Oobllee BIeYaTieHue, — yrBepkaaer Ye-

3ape bekkapua,— 4eM cTpax mepea APYyruM OoJiee KECTOKUM, HO COMPOBOXKIIAe-

40 Cm. Tpyn «O mpecTymieHusx u HakaszaHuax» Uesape bexxapua, c. 143-144.
41 Tam xe. — C. 161.
42 Tam xe. — C. 159-160.
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MBIM HaJEek0i Ha Oe3HakazaHHOCTH»*. CHopMyIHpOBaHHEIA TakUM 00pa3oM
MOJIXOJI CYHIECTBEHHBIM 00pa3oM KOPPEKTHUPYIOIIMI YTrOJIOBHO-TIPABOBYIO MOJIU-
TUKY TOCyJIapcTBa M OOIIECTBA, HE MOXKET, KOHEYHO, HE YUYUTHIBATHCS M CETOHSA
KaK B 3aKOHOTBOPYECTBE, TAK U B IIPaBONPUMEHEHUH. PaccMaTpuBas Bonpoc o Le-
JSIX HaKa3aHud, bekkapua pemmuTenbHO 0TKa3alucs OT JOMUHUPOBABIIEH B TO Bpe-
Msl TEOPHH, COIVIACHO KOTOPOW YCTpallleHHE MPU3HABAJOCh B KaU€CTBE OCHOBHOM
ul Cm. tpyn «O mpecTymiieHHsX W HakazaHusx» Yeszape bekkapua, camocrtos-
TEJIbHOM LIeJIM HAKAa3aHUs, JOCTUIaEMOU IIyTEM XECTOKOM paclpaBbl, UCTA3aHUN U
MyYE€HUN, TPUUYUHSIEMbIX BUHOBHOMY KaK «CpPEICTBAa BO3ME3NIUS U HUCKYIUICHUS
rpexa» M COBEPILICHHOro npectyrieHus. OH Nucall, 4To «IeiIb HaKa3aHUW 3aKIIko-
YaeTCsl HE B UCTA3aHUU U MYUYEHUH YEJIOBEKa», 4 «TOJBKO B TOM, YTOOBI BOCIpE-
MSTCTBOBATh BUHOBHOMY BHOBb HAHECTH Bpej OOILIECTBY U YIEpKaTh APYTHX OT
coBepmieHHs TOro xe»**. MHaue roBops, y’ke B TO BpeMs Bekkapua BbIIBHTAl
Ujie UHIMBHUAYaIbHOUW (YacTHOW) M 001el (TeHepaIbHOM) MPEBEHIIMN KaK Ieei
Haka3zaHus. PaccmarpuBas HakazaHue yepe3 «IpU3My» T'yMaHUCTHUECKUX HJIEH,
OH TIPEIJIOKUI TAaKyl0 CUCTEMY HakKa3aHUW, KOTOpas OTINYalach B TO Bpems 0e3-
YCIIOBHOM MPOrPECCUBHOCTHIO B CPAaBHEHUU C (DEOAaNbHBIM MPaBOM, XOTh U CO-
XpaHsijla B HEKOTOPOM OTHOILIEHUH YEPTHI IOCIETHETO.

Oco0oro BHMMaHHUs 3aCiIyKUBAIOT B3MIsAbl bekkapua Ha CMEpPTHYIO Ka3Hb
KAaK BUJ HaKa3aHUs, MIMEBIIYIO IIMPOKOE PACIIPOCTPAHEHUE BO BPEMEHA CPEIHEBE-
KOBbsl. OH BBICTYNaJl KATErOPUYECKU MPOTHUB JAHHOTO BUIA HakazaHus. OJHAKO
BbICKa3bIBaHUE MOJOOHBIX UIEH B TO BpeMs ObLIM CONPSIKEHBI C YTPO30M U AJIS €ro
coOcTBeHHOM U3HU. «YUTO 3TO 3a mMpaBo yOuBaTh cedbe MOJO0OHBIX, MPUCBOCHHOE
JoapMu?» — Bonpoiain oH. [loasepras ckpyIlyle3HOMY U BCECTOPOHHEMY aHaJIM-
3y 5T0 HakasaHnue®, Bekkapua yTBepKIaeT, 4TO CMEpTHas Ka3Hb HE MOXKET OBbITh

IIpaBOM M HC SABJISICTCA TAKOBBIM, OH OOBSBIISIET €€ «BOMHOMU Halliu C rpaxjaaHu-

43 Cm. Tpyn «O mpecTymneHusx 1 HakazaHusx» Uesape bekkapua, c. 160.
4 Tam xe. — C. 112,
4 Tam xe. — C. 164-177.
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HOM, CYUMTABIIEH HEOOXOJMMBIM HIIM MOJIE3HBIM YHMUTOKHMTH €ro KU3Hb»°. B
IIOATBEPKIACHUE CBOUX B3IJVIA0B aBTOP IPUBOJAUT UCTOPUUYECKUN ONBIT «PUMCKHUX
rpaxJaH», KOTOPbIE Ha KAaKOE-TO BPEMs OTMEHSUIM CMEPTHYIO Ka3Hb, a TaKXKe
«JIBaJILIATh JIET I[apCTBOBaHMS ‘“‘mmmnepaTpuiibl MockoBun — Enn3zaBeTsl”, mojaB-
el OTLIAM HAapoJOB 3HAMEHUTHIM NPUMEpP, PAaBHBIM 110 MEHBUIEH MEPE MHOIMM
no6eaM, KyIJIeHHBIM KPOBBIO CBIHOB OTeuecTBa»*’. bekkapua y6eauTenbHo MoKa-
3a]l B CBOEH KHHMIe OECCMBICIEHHOCTh U HEHYKHOCTh CMEPTHOM Ka3HU. ApryMeH-
ThI €ro ObUTM BECKUMU M HEOCTIOPUMBIMH, YTO U MOCTY>KHJIO JIJIs HETO OCHOBaHUEM
oOpaTuThCsi B CBOel paboTe K «BOCCEMArONIMM Ha mpectonax EBpombl Gmarome-
TEJILHBIM MOHAPXaM» C NPH3bIBOM HPHCIYIIATECA K ero MHeHHI0®. I1o cymecTBy,
9TO OBLIO OJHUM W3 TIEPBBIX CTOJb CEPHE3HBIX U APTYMEHTHPOBAHHBIX BBICTYTLIC-
HUW MPOTUB CMEPTHOU KazHU. OHO MOJIOKUJIO HAYAJIO B IMOCIEAYIOUIEM BeEChMa
AKTUBHOTO JBIKCHHUS a0OJUIIMOHUCTOB CMEPTHOM Ka3HU KaK BHJIAa HAaKa3aHUS —
CTOPOHHHUKOB €€ OTMEHBI. Pe3ysibTaToM 3TOr0 IBUKEHHUS, BAOXHOBUTEIIEM U UIEO-
JIOTOM KOTOPOr0, HECOMHEHHO, cieayeT npuszHarh Yesape bekkapua, sBisercs,
KaK HM3BECTHO, OTMEHA B HACTOAIIEE BpPEMS CMEPTHOM Ka3HU B MOJABJISIOLIEM
OOJIBIIMHCTBE TOCYIAPCTB MUPA, B TOM YHUCIIE U B Y KpauHe.

['ymanuzanus HakazaHus, KOTOPYO oTcrauBan bekkapua, 6e3 paspylieHus
dbeonanbHON CyneOHONW CUCTEMBbl U KapAWMHAIBHOTO M3MEHEHUSI MPUHIUIIOB yTO-
JIOBHOTO TMpoOIecca, KOHEYHO Ke, caMma Mo cebe He MOorjia JaTh OXKUIAEMBIX pe-
3yJabTaToB. J[aHHOE 0OCTOSITENHLCTBO OH XOPOIIIO MOHUMAJ U TMOTOMY YW 3Ha-
YUTEJIbHOE BHUMaHUE B CBOEH paboTe mpobiemMaM yrojJoBHOTO Mpoliecca v MpaBo-
Cyausl, HOCUBLIUX B TO BPEMs «UHKBU3UILIMOHHBIM XapakTep». YUYEHHBIM yTBEp-
JKJAJl, YTO €CIIA MPECTYIUIEHUE JOKA3aHO, TO JIUIIb B TAKOM CIIy4ae 32 HETO MOKHO
Ha3HAYUTh HAKa3aHUE, YCTAHOBJIECHHOE 3aKOHOM. [Ipu 3TOM OH yXe B T€ BpeMeHa

npemiarajl UCXoaAuTb U3 MPE3yMIIITNH HCBUHOBHOCTHU O6BI/IH5[€MOFO, ITIOKa €ro BUHa

46 Cm. Tpyn «O mpecTymieHusx u HakaszaHuax» Uesape bekkapua, c. 164—165.
47 Tam xe. — C. 166.
8 Tam xe. — C. 176-177.
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He OyzeT ycTaHoBIJIeHa cyZeOHbIM npuroBopoM. bekkapua nucan: «Hukro He mMo-
’KeT OBITh Ha3BaH NPECTYMHUKOM, II0KA HE BHIHECEH OOBUHUTEIBHBIN TPUTOBOP» .,
N3BecTHO, YTO KpaeyroyibHbIM W OTHPABHBIM IOJOKEHUEM (PE0JaIbHOro
PaBOCYIUs SIBJSUIOCH NPU3HAHHWE OOBUHSAEMOTO B COBEPLICHUH IPECTYIUICHUS.
Takue npu3HaHUS pacCMaTPUBAIHNCH B KAUECTBE «LAPHUIBI JTOKA3aTEIbCTBY», a OC-
HOBHBIM CIIOCOOOM HMX JOOBIBaHHS SIBJISJIACh MBITKA. bekkapua pe3ko BBICTYIHII
MIPOTUB MBITKU KaK CPEACTBA YCTAHOBJICHUSI HCTUHBI B YTOJIOBHOM cyae. OH Ha3bl-
BaJl €6 KMHUMBIM OCEJIKOM UCTHHBI, JOCTOMHOIO M0A0€e10B» 0, «0eCYECTHBIM CIIO-
cOOOM OTKpPBITUSI UCTHUHBI, SBIISIOIIEIOCS MOHBIHE COXPAHUBIIMMCS MaMATHUKOM
JIPEBHETO M JUKOrO 3aKOHOMATENbCTBA...»° . OH mmcal, 4To «OOBUHSEMBIH, HE
BbIHECIIUM 00yu (OT NBITKU. — H. I1.), ipu3HaeT ce0si BUHOBHBIM B HAJEXKIE Mpe-
KpaTUTh CTpasaHus. Beskoe paznnune Mexay BUHOBHBIM M HEBUHOBHBIM HCUE3A€T
Ojmaroapsi TOMy caMOMY CpPEACTBY KOTOPOE€ CUMTAETCA MpEeAHA3HAYEHHBIM IS
YCTaHOBJIEHHUS 3TOrO pasnuuus» 2. TeM caMbIM ydYeHBIH apryMEHTHPOBAHO OTpH-
1ajg U ONPOBEPTaJl MBITKY KaK CPEACTBO NMPU3HAHUS MOJACYJIMMBIM BHHBI U yCTa-
HOBJICHUSI UCTHHBI 110 YTOJIOBHOMY JI€Jly M YOEAUTENIbHO JOKa3bIBaJl, YTO €€ MpHU-
MEHEHHE MPOTUBOPEUUT TPEOOBAHUAM KaK TYMaHHOCTH, TaK U YEJIOBEUHOCTH.

He o6xoaut bekkapua BHUMaHHEM U BONPOCHI 00 OLIEHKE MOKa3aHWM CBU-
netenei (BbIABUHYJ U 00OCHOBAJI MPUHIIMI UX PABEHCTBA, JIaXe MPHU pa3InyusiX B
COCJIOBHOM TIOJIOKEHHH, a TAKKE HE3aBUCUMO OT I10J1a, BO3PACTa, BEPOUCIIOBEO-
BaHUA); UX JOCTOBEPHOCTH OE30THOCUTENBHO K TSHDKECTH COBEPUICHHBIX MPECTYII-
JIeHUI; cPOPMYIIMPOBAI MPEATIOKEHUSI O COBEPLICHCTBOBAHUU JIEATEIBHOCTH CY-
Jla, €ro cocTaBa, UCIOJIHEHUSI Haka3aHuil U T. 1. [lo BceM 3TUM M Ipyrum BOIPO-
caM OH BBICKa3aJl OpUTMHAJIbHBIE, IPEACTABIISIIOLIME U B HACTOSIIEE BPEMSI UHTE-

PEC B3I AbI U pCHICHU .

4 Cm. Tpyn «O mpecTymneHusx 1 HakaszaHusax» Uesape bexkapua, c. 124.
%0 Tam xe. — C. 125.
°1 Tam xe. — C. 128.
52 Tam xe. — C. 129.
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AHanu3upys npecryrieHus, bekkapua He OrpaHUYMBAJICS PACCMOTPEHUEM
TOJIbKO HaKa3aHUs Kak Cpe/cTBa OOPHObI C HUMU, HO YAEJSI TaKKe 3HAYUTEIbHOE
BHUMAaHUE NMPEAYNPEKICHUIO TpecTyuieHuid. OH cuutall (M ¢ 3TUM HEeJb3sl HE CO-
riaacuthbes. — H. I1.), 4TO OKOHYATEIbHOE UCKOPEHEHUE MPECTYIIIICHUM HEBO3MOXK-
HO, MO0 OHU MOPOKAAIOTCS «BCEOOIIEH OOPHOOH YETOBEUECKUX CTpACTEil», a dTa
«bopp0a BeyHa, KAK BEYHBl M HEHM3MEHHBI UyBCTBA JIOJEH» . OJHAKO MPU HTOM
bekkapusi ocTaBajics ONTUMHUCTOM W CYUTAJ, YTO MPU MOMOIIM PA3IUYHBIX MEP
MPECTYMHOCTh MOXHO COKpPAaTHTh, & MHOTHE U3 MPECTYIUICHUNU — MPEeayNnpeauTh.
Cpeau mMep ux NpenynpekaeHus OH 0co00 BBIJCISIT 3aKOHOMATEIBHYIO JIEATEIhb-
HOCTb, OTJaBasi €d MpEANOYTEHUE NEepe] Haka3aHueM. Y4eHbld nucai:«Jlydire
npeAynpex1aTh NPECTYIUICHUS, YEM HaKa3bIBaTh. B 3TOM — riaBHas 1ejib BCAKOTO
XOPOMLIETO 3aKOHOIATENbCTBA. .. »>Y. BaKHEHIIMM YCIOBHEM IPEIyIPEKICHHS
NPECTYIJIEHUH OH MPHU3HABAJI 3aKOHOJATENbHYIO JEATENBHOCTh O OTPAaHUYECHUIO
KpyTa JesHUM, TPU3HABAEMbBIX MPECTYIMHBIMUA M HAKa3yeMbIMH 3a CUET TeX «0e3-
pPa3JIMYHBIX JECHCTBUM, KOTOPBHIE B JAYPHBIX 3aKOHAX HA3bIBAIOTCS MPECTYIUICHUS-
mm»>° Ilpeaynpexaenue npectymienuii Yesape bekkapra HEM3MEHHO CBS3IBAI C
MIPOCBEIICHNUS] U TTUCBMEHHOCTH, Onarogaps KOTOPBIM, IO €r0 MHEHHUIO, «yYMEHb-
muiack B EBpomne »XeCTOKOCTh MPEeCcTyIUICHUM, 3aCTaBJSBIIUX JPOXKAaTh HAIIUX
npeakos» . TIpocBelenye mpeBpalaer Joaei, Kak OH CIpaBeUIMBO I0Jarai, B
MEHee KECTOKHUX, Oosiee 4eTOBEKOIOOUBBIX U 00JIee TEPIUMBIX K CTa00CTIM U 3a-
OJTy>)KIEHUSIM JIpYyTUX 4ieHOB cooOmectBa. Oco0oe BHUMAHUE B CBSI3H C ITUM
bexkapusi obpaiian Ha MOJIb3y 3HAHUS 3aKOHOB, «XPAHHUTENIEM KOTOPBIX», BCIEI-
CTBHME KHUTOIIEYATaHMSI, «CTANO BCE OOLIECTBO, a HE TONLKO HEMHOTHME JIMLA»® .
3HaHUE 3aKOHOB, M0 €r0 MHEHUIO, MPeaypexaacT npectyieHus: «dem Oobliie
JIUI], TOHUMAIOIINUX CBAIMIEHHOE YJIO)KEHHE 3aKOHOB M XPAHSAIIUX €ro y ceOsi, TeM

MeHbIIe OyeT npecTyIuleHni». « He3HaHne n HeToOUHOE MPECTABICHUE O HaKa3a-

53 Cm. Tpyn «O mpecTymieHusx 1 HakaszaHuax» Ueszape bexkapua, c. 93.
% Tam xe. — C. 222,

% Tam xe. —.C. 223.

%6 Tam xe. — C. 91-92.

5" Tam xe. — C. 91.
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HUSX, BHE COMHEHHs], YCUIMBAET KpacHOpPEUUe cTpacTeii», — nucan on>. SIcHOCTS,
MPOCTOTY U JIOCTYMHOCTh 3aKOHOB YUEHBI 0OOCHOBAHHO paccMaTpHBal Kak HE0O-
XOJIMMOE yCJIOBHE WX MIOHWMAHHUS, 3HAHUS U COOIOJCHUS, YTO U JIOJDKHO CITY>KUTH
peanbHBIM 00ECIICUEHHEM U BBIPAXEHUEM HMX MPEeAyNpeauTeNbHON ponu (ecte-
CTBEHHO, JTAaHHOE TOJIO)KEHUE SIBJISIETCS HEOCIIOPUMBIM U B HBIHEIIHEE BpeMsl. —
H. I1).

Brixon B cBeT Tpyna Uesape bekkapua «O mpecTyIUIEHHSX U HaKa3aHUSIX»
UMeJ HEOXKUJAAHHBIA U HEBUAAHHO O0JbIION ycneX. «Bes npiHemHss EBpona Obi-
Jla TIOTPSICEHA W B3BOJIHOBaHA 3TOM KHUTOM, — tucan B 1863 roay C. S. benukos, —
TOSABICHUE KOTOPOH HYKHO CUHMTATh COOBITHEM B HCTOPHU IMBHIIU3ALAM» Y.
Hanucannast Ha UTadbIHCKOM f3bIKE, OHA MPUBJICKIAa BHUMAaHUE IO, NpUHA-
JeXKAIUX K Pa3IMYHBIM CJIOSIM OO0IeCTBa B MHOTOYHMCIICHHBIX TOCYJIapCTBaX TO-
rpamHed Wramuu. IlogTBepKaeHUEM 3TOro SABJISETCA BBIXOJ BTOPOrO H3AaHUSA
KHUTH B TOM k€ 1764 rony, B 1765 roy —TpeTbero u 4eTBepToro, B 1766 roay —
sATOTO U 1mectoro uznanuid. O momyssipHoct paboThl bekkapua u pocre UHTEpe-
ca K HeW CBUJIETENbCTBYIOT, B YACTHOCTH, €€ MEePEeBO/Ibl HA UHOCTPAHHBIC SI3BIKU.
[lepBeiM ObIT TIepeBOA Ha (PaAHILY3CKH S3BIK, KOTOPBIM OCYyIIECTBHJI ab0ar
A. Mopemre. Kunra Beimuia B cBeT Bl1765 rogy. B TedeHME TONBKO OJHOIO
1766 roxga TOT nepeBoj BhlAepKan ceMb u3nanuii®. B mociemyromemM KHUra Bbl-
XO0Jlijia Ha (paHIly3CKOM SI3bIKE U B Ipyrux nepesogax. B 1767 roay tpyn bekka-
pua onyOJIMKOBAaH B MEPEBOJIC Ha HEMEUKHUM s3bIK, B1768 — Ha routaHACKUM, B
1772 — na nonsckuii, B1774 — Ha ucnanckuii, B 1796 — Ha narckwmii, B1802 — Ha

HOBOFpC‘ICCKHﬁ. Ha AMCPHKAHCKOM KOHTHHCHTC KHHUTA Obu1a HareyaTaHa B dua-

%8 Cm. Tpyn «O npecTymeHusx v Hakaszanusix» Yesape Bekkapua, c. 95.

% Benukos C. $1. Bekkapua u 3HaueHHE €ro B HayKe YroJOBHOTO mpapa // YKypHan MMHHCTEpPCTBA IOCTHIIHH. —
1863. -T. XVII. - C. 74.

% ITepeBox kuuru Yesape Bekkapua «O MpecTyIIEHUSX M HAKA3aHUAX» C UTANBIHCKOTO Ha (PPAHITy3CKHil ObLT
ocyiiectBiieH abbaTtom A. Mopeiuie «upe3mepHO BoibHO». OH nepectaBuil (MCXos U3 (PpaHIly3CKOrO MOHUMAaHHS)
NopsiI0K naparpagos, Oojiee Toro, «Kyckm» u3 oJHUX naparpados oH nepectaBui B apyrue: «CinosoM, A. Mopeiie
B CBOEM IIE€PEBO/JIC JIaJl COBEPILEHHO HOBYIO (BO MHOTOM — (DpaHIy3CKYIO) peiakiuio KHuru bexkapua. MHorue
CTELUAaINCThI, 3aHMMaBIlKecs nepeBosioM pabotel Uesape bekkapua, ganm KpUTHYECKYI0, U B OOJIbLICH YacTH OT-
pHUIIaTeNbHYI0, B YKa3aHHOM OTHOLICHWHM, OLEHKY MJaHHOro mnepeBofa» (uuT. u3: Mcaes M. M. Hcropuxo-
oubmmorpaduueckuii ouepk / Yesape bekkapua. O npecrymneHusx u HakazaHusx. — M. : IOpun m3n-so HKIOC-
CCP, 1939. - C. 103-110).
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nenbOur B TIEPEBOAC HA aHTIIMUCKUN sI3bIK B 1778 roz[yel. B nocnenyromme roapl
KHUTa bekkapua u3naBanach U Ha APYTUX SA3bIKAX B PAa3jIMYHBIX CTpaHaX Mupa u
HEOJIHOKPATHO MEPEN3/1aBaIaACh.

B Poccun Ha pycckom sa3bike kHura Yezape bekkapua «O npecTymieHusx u
Haka3zaHusax» Obuia omyonukoBaHa B 1803 roxy B mepeBoje [. fA3bikoBa ¢ dpan-
Iy3CKOro (B MPEIUIECTBYIOLUIEM IEPEBOJE C HUTAIbSHCKOIO Ha (paHIy3CKUN
A. Mopene), nonyuyuBiias HauMeHoBaHue «bekkapua. Paccyxaenust o npecrtyn-
JICHUSAX U HakazaHusx». Yepes tpu roga, B 1806 roxy tpyn bekkapua Obu1 0myo6-
JUMKOBaH B mepeBoAe A. XpylieBa ¢ UTAIbSHCKOTO (C MSITOro M3AaHusi KHUTH). B
1878 rony B nepeBoje kanauaara npas M. Cobonesa ¢ utanbsackoro (Typunckoe
u3nanue 1853 rona), sta paborta Obuta omyOnukoBaHa moJ Ha3zBaHueM «lle3appb
bekkapua. O mpectymieHusaX | HakazaHusx». B 1879 romy B mnepeBoje
C. U. 3apynHoro (0oHOro W3 TJaBHBIX JeATENIeld MO MPOBEACHUIO CyJIeOHOU pe-
dbopmb11864 roma B Poccum) ¢ utanbsiHCKOTO OblTa OmyOnauMKOBaHa paboTa IMmoj
Ha3BaHUeM «bekkapua. O mpecTyIUIeHUsAX U HaKa3aHUSAX B CPABHEHUU C I1aBOM X
«Haxkasza» Exarepunsl Il 1 ¢ COBpeMEHHBIMM 3aKOHAMMW», B KOTOPOM NapaJuIEIbHO
¢ TekctoM kHUru bekkapua C. . 3apynHblid IPUBOJIUT B MOPSAJIKE CPABHEHHUS CO-
OTBETCTBYIOIIME TEKCTHI U3 «Hakaza» Exarepunsi 11 1767 rona u 1pyrux 3aKOHOB.
Haxkonen, B nopeBomonmonnoe Bpems, B 1889 rony, B nepeBone C. S. benukona ¢
UTANbSHCKOTO ObliIa onyOaukoBaHa pabora «Mapkus bekkapua. O npecTymiieHusx
U HaKa3aHUsSIX», B KOTOPOU Kpome TeKcTa paboThl bekkapua moMeiieH pa3BepHY
THI 3TIOA 0 KHUre u ee aprope®?. Ilocie peBONIOLUM, B COBETCKOE BpEMS, B
1939 rony BUAHBIA COBETCKUN YUYCHBIN, KPYIHBIA CIICIIMAIUCT B 00JACTH yTOJIOB-
HOTO TpaBa mpodeccop M. M. HcaeB omyOIMKOBaJI B TIEPEBOJIC C UTATBSIHCKOTO
(KOTOPBIM OH BETUKOJIETHO BIIaJel, ObLI aBTOPOM IEpPEBO/Ia IEJIOTO psifa padoT mo
YTOJIOBHOMY TPaBY C UTAJIbSIHCKOTO HA PYCCKHUM) C MATOTO UTAIBSIHCKOTO U3JaHUS

(aBTOp TMEpeBOJIa HA3BANl €r0 «KAHOHMYECKUMY, MTOCKOJIBKY OHO OBLIO COCTaBIICHO

61 Bemukos C. 5. 3HaucHue bekkapua B Hayke U B HCTOPHH PYCCKOTO YTOJIOBHOTO 3aKOHOAATENLCTBA // Mapkus
Bekkapua. O npecTyruieHHsIX ¥ Haka3aHusIX. — Xapbkos, 1889. —C. 79-80.
62 Tam xe. — C. 159-232.
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1o 1uiany camoro bekkapua u ¢ ero gomnoiaHeHusiMu) padoty «Uesape bekkapua. O
MPECTYIUICHUSAX W HaKa3aHUAX», B KOTOPOW TEKCTYy KHUTH MpPEANociaH 00CTos-
TENBbHBIN UCTOPUKO-OMOTrpaduvecKuii OUepK KHU3HU, ACSITEIbHOCTH U TBOPYECTBA
Bekkapua®,

Ucropuueckoe 3HaueHne kHurum Yesape bekkapua «O mpecTymineHusx u
HAKa3aHUAX» TPYAHO MEPEOLEHUTh: OHO MHOTOIPAHHO U YPE3BBIYAHHO BEJUKO,
WU, MPUHLINIB U BO33PEHHUS, B HEM HW3JI0KECHHBIC, BAXHbl HE NI OTIEIbHOU
HApOJHOCTH, HAIlMU WUJIU FOCYJapcTBa, a JUisl BCero yenoBedyecTBa. B 00001menHoM
BUJIE OHU MOTYT OBITh IIPEJICTaBJICHbI CleNyomuM o0pa3oM. Bo-niepBoix, bekka-
pusl MOABEPT PE3KOM KpPUTHUKE CUCTEMY (e0oJalbHOTO 3aKOHOAATENhCTBA U YTO-
JIOBHOM IOCTHULIMH, YEM BO MHOI'OM CIOCOOCTBOBAJ UX Pa3pyLICHUIO, KODEHHOMY
U3MEHEHUIO U 3aMEHE HOBBIM MIPaBOM U MHCTUTyTaMu. Bo-BTOpbIX, OH pazpaboTa
Y U3JI0KWJI HOBBIE IEMOKPATUYECKUE U TYMAHHbIE UAEH U MIPUHIUIIBI, HA KOTOPBIX
JOJDKHBI OCHOBBIBAaThCS YTOJOBHOE IPABO, YIOJIOBHBIM MPOLECC U CUCTEMA YIo-
JIOBHOTO MPaBOCYUSI.

Ho mpexne Bcero, B kKauecTBe ONPEAETSIONUIETO JOCTOMHCTBA paboThl bek-
Kapua, ClieyeT MOJYePKHYTh HeOObIYaiiHO OO0JIBbIIIOE BO3ACHCTBUE ITOW KHHUTU Ha
OOILIIECTBEHHOE CO3HAHWE, B OCOOEHHOCTH Ha IMPAaBOCO3HAHHWE HAPOJIOB MHOTHX
ctpan mupa. Tak, B 1893 rony II. . Jleeencon B buorpadguueckom ouepke o bek-
Kapua nucaji o ero kuure: «...He Obuio rpamoTHOTO YenoBeka B Mtanuu, KOTOpbIi
He yuTan Obl ero Tpakrtat “Dei delictti”. Jaxe 01, MEHbIIIE BCETO HHTEPECYIO-
HIMecs HayKOM, KaK HalmpuMep, KapJAWHAJbl U MPEIaThl, 3aUUTHIBAIINCh €r0 COYH-

HeHueMm. He N30 CCTBOM CJIOBA, HC XYIOKCCTBCHHO OTACIIAHHBIMH IICPCXOAaMHU

83 ABTOpuUTETHBIH HMCCIIen0BaTeNb KU3HH U TBOpuecTBa Uesape bekkapua— BUIHBIH ydeHblil B 061aCTH yroNOB-
HOTO IIpaBa ¥ KPUMHHOJIOTUH, TOKTOP IOPUANYECKHX Hayk, npodeccop @. M. PemerHukoB nucan: «MoxHO ¢ yBe-
PEHHOCTBIO CKa3aTb, 4To nepeBox M. M. McaeBa — my4mnii U3 BceX pycCKUX MepeBOOB KHUTH “O MpecTyIUIeHHUIX
W HaKa3aHWsX’, U, KaK HaM MPEJCTaBIseTCs, B 0003pUMOM OYAYyIEM MOXKET BOZHUKHYTB JIMIIb IIOTPEOHOCTh B €r0
Nepen3/laHiy, a OTHIOJb HE B 3aMEHE KakMM-IH0o apyrum mepeBojgom» (Pemernnkos @. M. bekkapua. — M. :
IOpun. nur., 1987. — C. 108).
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3aBOEBAJI OH BCEOOIIUE CUMIATHUH, @ HICKPEHHOCTBIO yOEXKIECHUSs, CUIIOK0 BJIOXHO-
BEHHMS CIIOBA, FOPAYUM KeJaHueM 100pa GrmmkHeMy» 4,

C mepeBogoM KHUTH Ha (paHIy3ckuil s36lk B 1766 roqy bekkapua u ero
TPyl OOpETaroT €BPONEHCKYI0 M3BECTHOCTh. B ceHTsiOpe 1766 roma BBIXOAWT B
cBeT pabora BonbpTepa — «KoMMeHTapuu K KHUTE O MPECTYIUIEHUSIX U HaKa3aHU-
AX», B KOTOPOH BENMKHUI (PpaHIly3CKUI MBICIUTENb, HAPSAY C KOMMEHTAPUSIMHU K
HEKOTOpbIM naparpadam kHuru bekkapua, pa3Buil psifi CBOMX COOCTBEHHBIX UACH O
IPECTYIUICHUSX, aKUEHTUPYS BHUMaHUE Ha T€ U3 HUX, 3a KOTOPBIE MpecienoBana
LEPKOBb C MOMOLIbIO (Pe01aIbHOrO Cy/a, U Ha MPECTYIUICHUS, TOPOKICHHBIE pe-
yuruo3HeM  panatusmMoM®. KommeHTapuii, mepeBelieHHBId HA MHOTHME S3BIKH,
CTaJ, CBOETr0 poja, «CIIyTHUKOM» KHUTH bekkapua u BO MHOTOM COAEHCTBOBAJ €€
TpuyMQy BO Bcex cTpaHax EBpombl v Ha Ipyrux KOHTHHEHTax. [1o mpuriameHuto
nepeBoquuMka KHuUrd A. Moppemte, a Takxke ¢paHuy3ckux (uiocodos-
SHIMKJIONEINCTOB OCEeHbI0 1766 roma cocrossachk mnoe3gka Yeszape bekkapua B
[Tapux, e oH ObuT Terio U ¢ BoctoproM npuusT J. duapo, XK. JI. I’ Anambepom,
K. A TI'enbBertuem, 6aponom I1. A. 'ome6axom u nip. BeTpeun u oOmeHne co cToiib
3HAMEHHUTBHIMU JIIOJIbMU ObUIM BEChbMa COJEP)KaTeIbHbl U B3aUMHO MoJie3Hbl. [lo-
NYyJIAPHOCTb €r0 UAEH, U3JI0KEHHBIX B KHUTEe «O MPECTYIJICHUSX U HAKa3aHUIX,
Bce Ooiee u 6onee mupmiack. B 1778 roqy Oblia omyOiMKOBaHa KHUTa HEMEIIKO-
ro rymanucra u npocserureia K. ['omens «beccMepTHBIN Tpy rOCIOIMHA MAapKH-
3a bekkapua o mpecTyIUIEHUsIX U HaKa3aHUsAX», KOTOpas cojaepxana MoApoOHbIe
KOMMEHTAapUU TpakTaTa U pa3BUBAJA HJIEH aBTOpPA. ABTOPHUTET WM MOILYJISIPHOCTH
bekkapua ¥ €ro KHUI'M CTaJll U3BECTHBI M «IIPOCBEIICHHBIM MOHapxam» EBpOIIbI:
HEKOTOPBIE U3 HUX MPEAIPUHUMAIH MOIBITKA PEaTu30BaTh OTACIbHBIE €T0 UACH B
3aKOHOJIaTEIbCTBE, APYTHE BCTYNAIN C HUM B IIEPENUCKY, TPEThU NPUTJIALIAIN €r0

B CBOIO CTpaHy.

84 Jlepencon I1. 1. Bekkapust u bentam. MX 5KU3Hb U OONIECTBEHHAS AEATENLHOCTD: OMOrpaguuecKie OUepKH. —
CII6. :Tumn. 1-Ba «O06mecTB. moyib3ay», 1893. — C. 49.

% Bosbrep ®pancya Mapu. KoMmMeHTapuii kK KHUTE O NPECTYIUICHUAX U Haka3aHusX // M30paHHbIe IPOU3Be ie-
HHS IO YTOJIOBHOMY TpaBy ¥ npoueccy. — M. : ['ocropusnar, 1956. — C. 63-114.
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Tak, nmneparpunia Poccun Exarepuna |l (Bemmkas) B 1766—-1767 rogax
npurinamana bekkapua mpuexate B Poccuio, Ha 4TO OH, MO COBETY Jpy3ed U
HAcCTOSIHUAM Biacteid Munana, He cornacuics. Ekatepuna ||, crpemuBmasics npu-
00pPECTH MOMYJISPHOCTh IPOCBEIEHHOI0 MOHapXxa»®®, «aKTUBHO» HMCIIONB30BajIa
Tpyn Y. Bekkapua B 3aKOHONMPOEKTHBIX padOTax M cama MNpHU3HANA, YTO B €€
«Hakaze xomuccuu O COCTaBJICHHUU MPOEKTa HOBOTO YIIOXKEHHUA» «OOJbIIIasi YacTh
IpeCcTaBgeT co0oi u3BIeueHus u3 “Jlyxa 3akoHoB” npe3ugaeHTa MoHTeCKbe U U3
counnenus “O IpecTyIUIEHUSX M Haka3aHusx” Mapkusza bexkapua®». Dto moa-
TBepAWI B HocienyromeM B cBoux uccaenoBanusx u C. 5. benuxos®. Bocrop-
YKEHHBIE OT3bIBbI O KHHUI'€ U UJAESAX, B HEW M3JI0KEHHBIX, HE OCTaJUCh, OJTHAKO, HE-
3aMEUYEHHBIMU BJIACTSAMU U LEPKOBBIO, KOTOPBIE TYT K€ MU HEINPEMEHHO IBITAIUCH
U3BPATUTH €€ COoJIep KaHKue U JaTh €d oTpullaTenbHylo oleHKy. PaboTta bekkapua
OKa3zajlach B IIEHTPE OXECTOUEHHOM MOJIEMHKH, B KOTOPOW BOCTOPKEHHBIM €€
OLIGHKaM MPOTHUBOCTOSUIM YHUUMKUTENbHbIE BbICKA3bIBaHUS U 0€30CHOBATEIbHBIE
oOBuHeHusi. B Beneuuu, rie mapusi mpousBoJl MHKBU3UTOPCKOTO «CoBeTa necs-
TH», MOJAEP/KUBABIIET0 )KECTOKUI peXuM oJMrapxuu, kuura bekkapua Obuia 3a-
MpeleHa MmoJ; CTpaxoM cMepTHou ka3Hu. Mmenno B Beneruu B 1765 rogy mo-
SIBUJICS TEPBbIA Bpax/J1eOHbIN OTKJIMK Ha KHUTY bekkapua — BBIIUIO B CBET COYM-
HeHue (Opourtopa) MmoHaxa dakuHen 1Mo Ha3BaHHEM«3aMeuaHusl U HaOJI0IeHUs O
KHUTE, 03arjiaBieHHoN “O NpecTyIuieHUsIX U Haka3aHusx ». B Hell aBTop, B LI€JIOM
0e3 HeOOXOIMMbIX OCHOBaHM, HETaTUBHO OT3bIBAsCh 0 pabote bekkapua, BhICTY-
naj MPOTUB BCEX €ro MEpPEeNOBBIX U I'YMAHHBIX UAEH W B3IJISJ0B: OTCTaWBaJl Tai-

HBIC JOHOCHI, IIBITKH IIOAO03PCBACMBLIX, ITPOU3BOIJI CYI[GIZ, TCJICCHBIC HaKa3aHMHII,

8 «ITpocermennoctb» Exarepunsi |1, oHako, He HCKII0YaTa TOro (pakra, uTo 3a BCE IOJIbI €€ 1IapCTBOBAHHS Ha
OCHOBAaHHHU YTBEP)KICHHOMH ¢fo B 1762 romy «crpaBkim» TaifHO# pO3BICKHBIX Jel KaHIEISIPHH 1Mo Ha3BaHueM «O0-
PSR Kako OOBHHSAEMBIN MBITAETCS», «OCO00 CBHPETIO MPUMEHSINCH )KECTOYAHIITNE MBITKI», KOTOPbIE JOIDKHBI OBIIH
«HCTOPraTh CO3HAHHWE B COBEPIICHHH NMPECTYIUICHUH y BUHOBHOTO M HEBUHOBHOTO, HOHA BJIEKIIEr0 Ha ceOs MoJo-
3peHUs B MajelllleM NOKYLIEHUM Ha CaMOJEP>KaBHYIO BIAcTb M KPENOCTHOE mpaBo». JKaloBaHHOW IpamMoOTOH
1785 rona aBopsiHe OT MPUMEHEHUsI TIBITKK U TEJIECHBIX Haka3aHuil Obuti ocBoOOXkneHb! (UenbnoB-bedyros M. A.
OuepkH 10 UCTOPUH CYAa U YTOJIOBHOTO Ipoliecca B paboBIazenbueckux U Oypiyas3HbIXx rocyaaperBax. — T. 1. —
M. : Tocropusaar, 1957. — C. 720-721).

67 Cnenyer noauepkuyTh, uto Exatepuna |l e Bmrounia B Teket «Hakaza» HM oHOTO Cy)aeHus bekkpua us
€ro KHUTH, KOTOPOE MPOTHBOPEUMIIO OBl CaMO/IEPXKABHIO M IECIIOTH3MY YTOJIOBHOM IOCTHUIMHK IIapckoit Poccun.

%8 Benukos C. 1. 3nauenue bekkapua B HayKe U B MCTOPHH PYCCKOTO yrOJIOBHOTO 3aKOHOaTeNbeTBa. — C. 87.
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CMEpPTHYIO Ka3Hb U MHOI'O€ JPyroe, YTO KPUTUKOBAJI bekkapua v NpOTUB 4ero OH
BoicTynan. Ynensl «Kade», monyuuB sx3emiuisip namdiiera DakuHew, periviv
IIOATOTOBUTH OTBET. bpaTesd Beppm manmm pocroiinyro ormnoBenbs PakvuHEW B HX
KpUTHUYECKON paboTe — 1 1mo (opme, U M0 COAECPKAHUIO — U OMYyOJIMKOBAIH €€ B
ToM ke 1765 rony, 4eM B UTOre yOEAUTENIbHO OMPOBEPIVIM BCIO HECOCTOSTENb-
HOCTb KPUTUKH ¥ J0MbIcI0B Dakunen®. Bpuiy v MHbIe HANAAKK ¥ HABETHI HA KHU-
ry bekkapuan ee aBTopa. OIHaKO OHU OKa3aJUCh HECOCTOATEIIBHBIMU U HUYTOXK-
HBIMHM TMepe]l BEIUYHEM U YOeAUTENIbHOCThIO MEPEJOBBIX W T'YMAaHHBIX HJIEH U
B3IJIAJIOB, BBICKa3aHHBIX B TpakTtaTe «O MNPEeCcTyIUICHHWAX W HaAKa3aHUSIX», 4TO
HATJIAIHO TIOATBEPIUII UCTOPUUECKUI XOJI pa3BUTHs COOBITHI B cepe pedopma-
LN CUCTEMBI YTOJIOBHOW FOCTULIMM CTPAH BCErO0 MUPA.

Knura bekkapua Bmecte ¢ Tpyaamu [I. Monteckse, Bonbrepa, XK.-
K. Pycco, [. luapo u ApyrumMu SHUMKIONEAUCTAMH MPOYHO BOLLIA B HMJIEHHO-
TeopeTudecknii apcenan npocserurenbcrBa XVIII Beka, koTopoe BO MHOTOM NOJA-
rotoBwio Benukyro dpaniry3ckyro peponorno 1789-1794 rogos. 3HaueHue uaen
bekkapua B 3TOM OTHOIIEHHH COCTOUT B TOM, YTO OH HE TOJIBKO BCKPBUI BCE MOPO-
KA U aHTUYEJIOBEYHOCTh ()e0lajJbHONW YIrOJOBHOM IOCTUIMHU, YTO MOCITY>KUIIO
CTPACTHBIM IPHU3BIBOM K €€ Pa3pyLIEHUIO, HO U MPEIJIOKWI BECbMA MO3UTUBHYIO
nporpamMmy mpeoOpa3zoBaHuil B cepe 3aKOHOJIATENbCTBA U CUCTEMBI YTOJIOBHOTO
IIPaBOCYAMSI, OCHOBAaHHBIX HA MPUHLMIAX CIPABEIJINBOCTH, PABHOIPABUSA U I'yMa-
HU3Ma. MHOTrME €ro WJeH Haluid OTpakeHue B «Jlexkiiapanuu mpaB 4YellOBEKa U
TpaKJAHUHA», IPUHATON  YUpenuTeabHbIM coOpanuemM @panmuu 26 aBrycra
1789 roga B Buje MpaBOBBIX MPUHIUIIOB, OCYIIECTBIEHNE KOTOPBIX COCTABUTEIH
Jleknapauuu cuWTanM OJAHOM M3 LIEHTpajdbHbIX 3aaad Pepomonnun. Cpenu HUX:
oOecrieueHre 3aKOHHOCTH ITPU OTIIPABJIEHUN YTOJIOBHOIO MPABOCY/IHsI, PABEHCTBO
rpakIaH NEPE] 3aKOHOM, OCYILECTBICHUE YTOJOBHOM PENPECCUHU JIUIIb B MPENY-
CMOTPEHHBIX 3aKOHOM (opMax, Mpe3yMIIUsI HEBUHOBHOCTH, OTpaHUYEHUE Kpyra

,ZLGHHI/Iﬁ, IMPU3HABACMBIX B KAYCCTBC HpGCTYHJICHHﬁ, 3allpCT IPUMCHATD HAKA3aHUA,

% Ycaes M. M. Ucropuko-6uorpaduueckuii ouepk. — C. 82-96
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He ITIpelyCMOTPEHHBIE 3aKOHOM, W jp.”° ChpaBeUIMBO MOJTOMY HOBOIY IHCAl
®. M. PemieTHukoB, 4T0 B [leknapanuu He yrnmoMuHaercs umsi bekkapua u Apyrux
MPOCBETUTENEH, HO aBTOp KHUTU «O MPECTYIUICHUSIX U HAKa3aHUSIX» IO MpPaBy MO-
KET OBITh HA3BaH OJJHUM W3 BIOXHOBUTEJIEH 3TOTO MPOrPAMMHOIO aKTa, ChITpaBIIie-
r0 HEMAJIOBAYKHYIO POJIb B UCTOPUM HE TOJIbKO DpaHIK, HO U BCETO PEBOJIFOIUOH-
Horo npxkenust B EBpone konna XVIII — navana XIX cronetus» . Barsiapl Bek-
Kapua Halluli oTpa)keHue B KHuUre Mapata «[lmaH yrosoBHOro 3akOHOJATEILCTBAY,
MCIIOJIb30BAJIMCH B BRICTYIUICHUsIX PoOecribepa B YupenureabHOM cOOpaHUM POTUB
CMEPTHOM Ka3HH 3a «OOIIEyTOJIOBHBIC MPECTYIUICHU», a Takke B nokiane Jleme-
JIeTbe, OCHOBHOI'O aBTOpa (hpaHIly3CKOro YTrojoBHOro kKojaekca 1791 rozga, o npoekre
3TOrO Kojiekca. [IpumeuaTensHo, 9TO TPUHIMITBEI YTOJIOBHOTO MpaBa chopMmyrpo-
BaHHbIE bekkapua B €ro KHUTe, HAJOXKUIN CEPhE3HBIN OTIIEYaTOK Ha YTOJIOBHOE 3a-
KOHOJIaTeIhCTBO peBotoiinoHHo @panmuu (B YK 1791 roga), a B mocieayoiem,
XOTSl ¥ CO 3HAYUTEITHbHBIMUA U3MEHEHUSIMH, ObLIN TIOJIO’KEHBI B OCHOBY M YTOJIOBHOTO
konexca ®pantmu 1810 roga’®. Unen Bekkapua ObLIM JOCTATOYHO H3BECTHBI U BOC-
NPUHUMAINCh MHOTMMH TPOTPECCUBHO MbICIAIIMMUA JoabMu B Poccuu:
A. H. PagumeseiM, M. E. lllenpunbiv, nexkabprcraMu, BUIHBIMA FOPUCTaAMH U TOCY-
JAPCTBEHHBIMU ACSITEIISIMU, KOTOPBIE CTOSUIA Yy UCTOKOB CcyAeOHOM pedopmbl B Poc-
cun1864 roxa u pazpaboTany CUCTEMY 3aKOHOJIATENILCTBA [0 €€ OCYLIECTBIICHHIO .
YOenutenbHOCT, M MpaBOTa UIEH W B3TIAI0B bekkapua, M3M0KEHHBIX B
TpakTate «O MPECTYIUVICHUSIX U HAKa3aHUAX», MPOSIBIIIACH B HEMOCPEICTBEHHOM
WX BO3JICWCTBHH Ha 3aKOHOAATENILCTBO MHOTUX TrOCYJIapcTB. Psim u3 HUX ObUTH BO-
IUIOLIEHBI B 3aKOHBI M IPYTME HOPMATHBHBIE aKTHI €lle NpH Ku3HU aBTopa’”. Tak,

10 pacCHoOPsKCHUIO «IIPOCBCIICHHOI'O MOHAapxa» Benuxkoro repuoorcraa Tockan-

0 PemernukoB @. M. TIpocBeTUTENLCKO-TYMAHUCTHYECKOE HAMPaBJIeHHE B YrOJOBHOM mpase. — M., 1983. —
C. 53-54.

"I Pemernnko @. M. Bexkapua. — C. 89.

2 Tam xe. — C. 88-89.

8 Torens C. K. Kypc yronoBHO# MOJUTHKU B CBA3M C YTOJOBHOM cormosorueil. — CII6. : Tum. A. T. Posena,
1910. - C. 60-65.

" Yesape bekkapua ymep 28 Hos6ps 1794 rona Ha 57-M rofy susHu y ces goma. CMepTh 1ocieiopaa oT Ta-
pannua cepaua.
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ckoro Ilerpa Jleonmonpaa yxe ¢ 1765 roga OpUTH IPEKpaIlieHbl CMEPTHBIE Ka3HHU U
NbITKH, a ¢1786 roga mo HOBOMY YTOJIOBHOMY KoOJAEKCY TOCKaHbI yKE€ OTKPBITO
MpOBO3IJIalllalIaCh «OKOHYATENIbHAsI OTMEHA CMEPTHOM Ka3HU M MBITKU Kak Oecro-
JIe3HbIe IS oXpaHbl obmiectBay. B 1772 romy mBenckuii koposb ['yctaB cBouM
JIEKPETOM 3alpeTHil MPUMEHEHUE MBITOK, a B 1779 rony cneuraibHbIM Op/IOHAH-
COM YIIPa3IHUII CMEPTHYIO Ka3Hb (COXpAHUB €€ JIUIIIb 3a U3MEHY U OTILEYOUICTBO)
U TP 3TOM MOPSIMO cocaics Ha KHUTY «O MPECTYIUIEHUSAX U HaKa3aHUsAX» Kak Ha
HMCTOYHHMK €ro TyMaHHbIX pemieHuid. Ho mo-HacTosimieMy NpeTBOPEHHE B KU3Hb
ujier bekkapua, BRICKa3aHHBIX B €r0 KHUTE, HAYAJIOCh MOCJE CBEpIICHUsT Benukon
(b paHIy3CKON PEBONIIOIMY U MOCJIEI0BABIINX 32 HEH PEBOIIOIMOHHBIX MTpeoOpa3o-
BaHUI BO MHOTHX CTpaHax MHUpA, YTO HAIJIO BhIpAKEHHE B pePOpMHUPOBAHUU 3a-
KOHO/IATENIbCTBA ATUX CTpaH B c(epe yroJOBHOrO MpaBa M YrOJOBHOIO MPOILIEC-
ca™,

Koneuno, nepenoseie uaen bekkapua peann3oBbIBAIUCh HE MIPOCTO, UMEJIO
MECTO OOJBIIOE, a MHOTJA U 0KECTOYEHHOE MPOTHUBOJEHCTBUE MM CO CTOPOHBI
BIacTh uMynux. Ho Bce ke oHM mpoOuBanm cebe Jopory, MOTydaln KU3Hb, XOTS
Y 4epe3 3HAUUTEIbHBIN IPOMEKYTOK BpeMeHH. Tak, B Poccun nbITka nomospesae-
MbIX OblT1a oTMeHeHa Asiekcanyipom | B 1801 rojy, TenecHble HaKa3aHUs: BhIPbIBA-
Hue Ho3apeu — B 1817 romy, Hakasanue kHyToM — B 1845 rogy, OKOHYATeIbHO
MIPOBO3TJIAIlIEHa OTMEHA TeJIECHbIX Haka3zaHuil B1863 rogy (XOoTs M B MOCIENYIO-
HIEM MX pa3peliajgioch MPUMEHSITh K KPECThbsIHAM, COJAATaM, CChUIbHBIM [IIOCHE-
HUM MpEeIyCMaTpUBAIOCh HakazaHue mieTbMu 10 100 y1apoB U MINULPYTEHOB 10

6 ThiC.ynapos])’®

. Pan nemokpatnueckux unei bekkapua B 00nacTv yrojaoBHOTO
nmpaBocyaus ObLTM peanu3oBaHbl B Poccum B mporecce cynaeOHOU pedop-
MbI1864 rona B Cy1e0HBIX ycTaBax, a B 00JIaCTH yTOJIOBHOTO MpaBa — B Y JI0KEHUU

0 HaKa3aHWAX YT'OJIOBHBIX W HUCIIPABUTCIIbHBIX 1845 rojga U B OCJIC-AYIOMIUX €TO0

® Pemetnukos ®. M. Bekkapua. — C. 86-88.
" Benkos C. 51. 3nauenue bekkapua B HayKe U B MCTOPHH PYCCKOTO yrOJIOBHOTO 3aKOHOaTeNbeTBa. — C. 228.
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penakiusax 1866 u 1885 rogos, B YronosHoM ynoxenuu 1903 roga’’. Ha npots-
xeHun XIX n XX BEeKOB B 3aKOHOJIaTEILCTBE MHOTHX CTpPaH MUpa B TOW WJIM WHOM
Mepe YUYUTHIBAIMCH M HAIILIN BOIUIOMIEHUE UJICH, TIPUHITAITHI U TTOJIOKEHUS, BHICKA-
3aHHbIe bekkapua B ero 3HaMEHHTOM TpakTaTe. B HbIHENTHEee BpeMsi OHM BO MHO-
TOM YCIICITHO PEamu3yIoTCsl B OONBIIMHCTBE CTPAaH MHpaA B CHCTEMax HAIIMOHAIb-
HOT'O 3aKOHOJATENbCTBA, B PSAAC JOKYMEHTOB MEXIYHAPOIHO-TIPABOBOTO XapaKTe-
pa OTHOCHUTEIHHO 3alIUTHI MpPaB M CBOOOJ YellOBEKa M TpakJaHWHA, a TakkKe B
MEXIyHapOJHBIX cynax: B EBpormeiickom cyae mo mpaBam uenoBeka, MexayHa-
POJIHOM YTOJIOBHOM CYJ€E U JIp.

Oco60 Oosnbllioe BIMSHUE OKa3ald UJEH, MPUHIUIIBI U TOJ0XKEeHUs, chop-
MyJIupoBaHHble bekkapua B €ro TpakTaTe, Ha pa3BUTHE IOPUINYECKON HAYKU B
chepe O0pHOBI C MPECTYMHOCTHIO: HA YrOJIOBHOE IPaBO, YrOJIOBHBIM Mpolecc,
KpumuHoJoruto. [Ipexne Bcero 3aech HEOOXOIUMO OTMETUTH KAaTETOPHUYECKYIO
PUBEPKEHHOCTh bekkapua K uiee HEyKOCHUTEIBHOTO COOJIOICHUS MPUHIUIIA
3aKOHHOCTH B YTOJIOBHOM CYAOINpPOM3BOJACTBE. I B HacTosiee BpeMs 3TOT MPHUH-
ITUTI, Pa3BUBAIOIINI ¥ BOTUIOMIAOIINI B KM3Hb MPUHITUI «BEPXOBEHCTBA MPaBay,
npu3HaeTcs noMUHUpyrommuM. Ero peanmusammsi paccmaTpuBaeTcsi Kak HE0OX011-
MO€ yCJIOBHE COOJIIOICHUS TIPaB U CBOOO/] YEJIOBEKA U IPakIaHUHA.

BnoBb noguepkHeM, uro bekkapua, Hapsany ¢ L. MonTeckse, Bomsrepom, XK.-
I[1. Maparom u apyrumu (uinocopaMu-mpoCBETUTENIMUA ObUT OJTHUM W3 OCHOBOIIO-
JIOKHMKOB HPOCBETUTEILHO-TYMAHUCTHYECKOTO HAIIPABIEHHS B YTOJIOBHOM IIpaBe’®.,
OHO HE TOJBKO PE3KO MOPULIAIO U OTPULIAJIO YTOJIOBHOE 3aKOHOJATENbCTBO (heosa-
Ju3Ma, HO MPOBO3MIIAIIANIO IEMOKPATUUECKUE U TYMaHHbIE UJIEH, KOTOPBIC JOKHBI
ObUTM OBITH TIOJIOKEHBI B OCHOBY HOBOTO YTOJIOBHOTO TpaBa, JOJDKHOTO MPUATH Ha
3aMeHy cTaporo (KCTaTd, JAHHOE HAIpaBJIEHUE MPEAIIECTBOBAIO U KIIACCHUYECKOU

IIKOJIC YT'OJIOBHOT'O IIpaBa U BO MHOI'OM OKa3aJi0 BIIMAHUC HAa €€ PA3BUTUC B YAaCTH €TO

" JENUKIONEaMs YTONOBHOTO paBa. — ToM 2 : YromnosHslii 3axoH. — CII6. : M3a-Bo mpod. Manununa, 2005, —
C. 472-526.

8 Tepuenson A. A. TIpoGneMbl 3aKOHHOCTH M TIPaBOCY[AMs BO (PAHILy3CKHX MOJUTHYECKHX YUEHHAX
XVIII Beka. — M., 1962; Pemerankos ®. M. [IpocBeTnTeNbHO-TYMaHUCTHUECKOE HAIPABICHNE B YTOJIOBHOM IIpaBe.
— M., 1983; PemernukoB ®@. M. bekkapua. — M. : IOpun. nmut., 1987. — C. 109-113.
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TYMaHUCTUYECKOTO acreKkTa). BUmHbI yKpanHCKUN yUeHBIA-KPUMUHAIHUCT TIpodec-
cop M. I1. UyOuHCKu# cripaBeJIMBO OTMEUasl, YTO UMEHHO mocie bekkapua mupoko
pa3BUBAETCsl MOTy4ni pedopMaTopcKuil MOTOK, KOTOPHIA, B KOHIIE KOHIIOB, CMEN
cTapble MOPSAIKH YTOJIOBHOIO ITPABOCYIMS M BbI3BAJI CO3[JaHME HOBOIO IOPsJIKA, PE3-
KO TIPOTUBOIOJI0KHOTO IIPEKHEMY [0 CBOMM IIPUHIMIAM U OpPraHU3aIuy .

bekkapua pazpabotanm HOBbIE MOAXOAbl K TMOHUMAHUIO MPECTYIUICHUS U
HaKa3aHWs, aKUEHTUPOBAJ BHUMAHHUE HAa TOM, YTO YTOJOBHBIE 3aKOHBI JOJKHBI
OBITh COOOpa3Hbl ¢ 3akoHaMK HpaBcTBeHHbIMU. Kak nucan b. C. OmepoBuy, aHa-
JIM3 3TOM OpraHUYecKou CBsi3M (YrOJOBHOIO IpaBa U Mopaiu. — H. I1.) nan emy
OCHOBAHHE BBICTYNHUThH MPOTUB KECTOKUX HAKAa3aHWI HapyILIWUTENEH 3aKOHA U MO-
CTPOUTHh HOBYIO CHUCTEMY YTOJIOBHOTO IPaBa MCXOJsA U3 TOrO, YTO MPECTYIUIEHUE
SBJISIETCS. HE MMOPOKOM, BBITEKAIOIIMM W3 3JI0M BOJIM JIMLA, €T0 COBEPILIMBILETO, a
TPOYKTOM OOIECTBEHHOM cpe b,

UpesBpluaiiHO OOJIBINIOE 3HAYEHHE MMEET TpakToBKa bekkapua mpecTyruie-
HUA KaK JESHUS, CYIIHOCTbh KOTOPOrO COCTOUT, MIPEXKAE BCErO B TOM BpEIE, KOTO-
pBIil OHO TPUYMHSAET OOIIECTBY. YK€ B JAHHOM PEUICHUH MOXKHO OOHApY>KUTh
YETKO BBIPAXKEHHBIM MOAXOJ K «MAaTEPUAIIBHOMY OIPEACIICHUIO MIOHATHS IPECTYII-
JICHHS», YTO €IlI€ HE HAlUIO JOJDKHOTO PENICHUS B 3aKOHOJATENBCTBE MHOTHX
ctpad Mupa. CToJib BaXXHYI0 B TEOPETUYECKOM OTHOILICHHH MPOOJIEMY OH pelal
UCXOJl U3 YOEOUTENbHBIX, «MAaTEPUATUCTHUECKUX (PMIOCOPCKUX MOAXOAOB» U
paccMmaTpuBai MPECTyIUICHUE HE TOJBKO Kak ropujauyueckoe (ImpaBoBoe€), HO U CO-
HUAIbHOE sABjieHUE. [10ATOMY IMOBOAY W3BECTHBIM HWTAIBSHCKUNA KPUMHUHAJIUCT
2. ®eppu niucan B 1893 rony B CBOEH 3HAMEHUTOW KHUTE «YTOJOBHAsI COLUOJIO-
rus»: «Hu pumiisHe, Tak TPEKpacHO pa3padOTaBIIME TPakIAaHCKOE TMPaBO, HU
CPEIHEBEKOBBIE IOPUCTHI HE CYMEJH MOTHATH YTOJIOBHOE TIPABO HA BHICOTY (HUIIO-

codckoit cucrembl. BriepBbie bekkapua, pyKOBOJCTBOBABILUICS, paBaa, CKOpee

" Yy6unckuit M. I1. Ouepku yronosHoii nonutuku. — M., 2010. — C. 136, 218.
8 Omeposuu B. C. YrosnosHo-nipaBoBbie Bo33penus bekkapua / B. C. Omeposuy // TIpo6iembl conmanucTrye-
ckoro npasa. Coopnuk 3. — 1938. — C. 87.
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YYBCTBOM, YEM CTPOI'O HAYYHBIM CTPEMJIEHHUEM, Ja] TOJYOK Pa3BUTHIO YUEHHS O
IPECTYTUIEHHAX ¥ HAKa3aHUAX» ',

be3yciioBHO, €cTh BCE OCHOBaHUS YTBEPKAATh, YTO BO33PEHUS U UAEH aBTO-
pa kHUTH «O NPEeCTYIUICHUSIX M HAaKa3aHUSAX» MPEIIIeCTBOBAIN (POPMUPOBAHUIO
COLIMOJIOTUYECKOM HIKOJIBI YTOJOBHOI'O MpaBa, U €€ OCHOBOMOJOKHHUKU U SIPKUE
IPEICTaBUTEIN HECOMHEHHO BO MHOI'OM OIMPAJIUCh B CBOMX H3BICKAHUSX Ha
IPUHIUIHAIBHBIC B3IVISABI O IPECTYIUICHUH U HAKa3aHUU, U3JI0KEHHBIE B IAHHON
kaure. Her comHenust u B Tom, 4to bekkapua «3an0Kum» B cBoel paboTe OCHOBBI
Oymymielt Hayku (M Haykd OynayIiero) — KpuMuHoJoruu. M Bce sxke HambOoabIuii
BKJIaJl OH BHEC B pPa3BUTHE HAyKH YTOJIOBHOI'O IpaBa M YTOJOBHOIO IIpoLecca.
31eck BIIOJIHE YMECTHO MPUBECTHU CIIOBa Mpodeccopa I0pUANIECKOro (akynbTeTa
Kuesckoro ynusepcurera cB. Bnagumupa A. @. KHCTIKOBCKOro, CKa3aHHbBIE UM B
1864 rogy Ha roO0uIeiHOM 4ecTBOBaHUM KHUTH «O MPECTYIUICHUSX U HAKa3aHUSX»:
«bekkapua 10 CHX IIOp OCTAETCsl BEJIMKUM YYUTEJIEM YTOJIOBHOIO IpaBa ... Ero kHu-
ra, ¥ TeNepb HOBA, OPUIMHAJIbHA M MpaB/IMBa, Kak OyATO HalMcaHa B Hallle BPEMs.
Knura ero ogHo U3 T€X HEMHOTMX HAayYHBIX COYMHEHUH, KOTOpPbIE, HECMOTPS Ha Bpe-
M1, HE TEPSIOT LIEHBL, TIOTOMY YTO BBICKA3aHHOE B HEM ISl HAC €CTh cama MCTHHa»®?,

[Iponomxkas 3TH BBICOKHE CJIOBa M3BECTHOTO YUYEHOTO-KPUMHUHAIUCTA, MBI
MOXEM CKa3arh, 4TO TpakraT Yesape bekkapna «O npecTyIUIeHUSAX U HaKa3aHUIX»
U Ha cell yac MpeacTaBisieT cOOOW LEHHOCTh JJIsl BCETO UEJIO0BEUYECTBA, NOO UCIIO-
BEIyeT ujealibl TyMaHu3Ma, 1o0pa U CIpaBeIJIMBOCTH B CTOJb CJIOKHOM U Upe3-
BBIYAHO TOHKOMW U IIETIETUIILHOM chepe YerIoBeueCKOon KU3HU, KaKOBOU SIBIISIETCS
npobJieMa MpecTyIUIEHUH W HaKa3aHWM, COCTAaBIISIIOIIEH SJIpO OAHOM U3 rio0alib-
HBIX MPOOJIEM YeJIOBeUeCTBA — MPOOIEMbI OOPHOBI C IPECTYMHOCTHIO.

OTOT KpaTKuil 3KCKypc Tpakrara «O NpecTyIUIEHUSAX U HaKa3aHUAX» U JKU3-
HezesTeNnbHOCTU ee aBTopa Yesape bekkapua, KOHEUHO, HE MOXKET OCBETUTH BCEX

BeChMa BXHBIX M IICHHBIX UACH U MOJOKCHUN JaHHOW pabOThI M €€ 3HAYCHUS IS

81 deppu 3. YromosHas cormonorus. — M., 2005. — C. 22,
8 Topomuckuii A. Biusinue Bekkapua Ha pycckoe yronosHoe npaso / A. Fopoaucknii // dKypHan MUHHCTEp-
crBa roctuimu. — 1864. — Ne 1. — C. 459,

310



BicHuk Acounianii kpuminaabHOro mpasa Ykpainu, 2014, Ne 1(2)

pa3BUTHUS IOPUIMYECKOW HAyKH, IIpaBa, 3aKOHOJATENBCTBA U MPABOINPUMEHCHMUS.
Her coMHeHHUsI B TOM, 4TO MBITJIMBBIA YATATEb, CTPEMSIIHNICS K O3HAHUIO, OTKPO-
eT JUIsi ce0sl B CTOJIhb MHTEPECHOW U CONIEepKaTeIbHON paboTe HOBBIEC, paHEee HE 00-
CY’>KIaBIIHecs MpoOJieMbl M BO3MOXKHBIE PEIICHUS, Ha KOTOPhIE HE yAaloCch 00pa-
TATh BHUMAaHUE aBTOPY 3TUX CTPOK. HO B TOM, BEpOATHO, U COCTOUT LIEHHOCTh JaH-
HOM KHHWTH, TOJIOKECHUN W UAEH, U3JI0KEHHBIX B HEW BBIJAIOMIMMCS UTATbIHCKUM
IYMaHHCTOM U MbIciuTesieM Ye3ape bekkapua, KOTOpbIE 1alOT OCHOBAaHUS JJIsl HO-
BbIX TBOPYECKHX IMOWMCKOB M PEIICHHN B cepe yrosIOBHOTO IMpaBa, MPaBOCYMUs,
O0pBOBI C TPECTYTHOCTHIO, 3aIUTHI ITPAB M CBOOO]T YeIOBEKa U IPaXKTaHUHA.

B 3aBepuienue xoren Obl BBIPA3UTh CJIOBA MCKPEHHEHW OJ1aroapHOCTH KOJI-
nexktuBy OO0 «M3parensckuit oM «Mu FOpe» u ero npe3suaeHTy — 10KTopy pH-
JTUYECKUX HayK, rpodeccopy, akagemuky HAIIpH Ykpaunsl Anekcanapy Amutpu-
eBuuy CBsATOUKOMY 3a u3naHue kKHUTH Yeszape bekkapua «O mpecTyrieHUsX u
HaKa3aHUSIX», KOTOpas paHee B YKpauHe He u3aBaiach. Y 0ekKIACH, UTO MOSIBICHUE
9TOW KHUTU OyJIEeT CIOCOOCTBOBATH PACIIMPEHUIO U BHEIPEHUIO B HAYKY W KU3Hb
TYMaHHBIX U JIEMOKPAaTHYECKHUX UACH W MPHUHIUIIOB B cepe YroJIOBHON FOCTHUIINH,

KOTOpbIE HCIIOBE0BAT 1 ipoBo3riaman BEJITMKUI YE3APE BEKKAPHA.

IHanoB M. I. Ye3zape bexkkapua Ta ioro 3HameHuTuid Tpakratr «IIpo
3J10YMHHU Ta MOKAPaHHD)

Hasooumucs 6ioepaghia Yezape bexkapia. Onucyemuvcs npoyec HAnucamms
HUM 20]108HOI npayi c6o20 xcumms — mpakmamy «lIpo 3nouunu ma nokaparHsy.
Bucsimnoromuvcsa ocnosHi idei yiei knueu. Bkazyemwvcs il icmopuuHe 3Ha4eHHs.

Knwuoei cnoea: 3104un, nokapanms, nonepeoNHCeHHs 3104UHi8, Yili NoKa-
PAHHA, CMEpmHa Kapa.

Panov N. I. Cesare Beccaria and his famous treatise «On Crimes and
Punishments»

The biography of Cesare Beccaria is outlined. The creation of
the fundamental work of his life - treatise "On crimes and punishments™ has been
described. The main ideas of this book have been highlighted. The historical mean-
ing of the latter has been indicated.

Key words: crime, punishment, crime prevention, purpose of punishment,
death penalty .
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