CONTEMPT AND THE MEDIA: CONSTITUTIONAL SAFEGUARD OR STATE
CENSORSHIP?

I ntroduction

In 1941 the United States Supreme Court adjudicated on the dassc clash between freedom
of the press and the right to a far trid. In Bridges v California’ a mgor meropolitan
newspaper had been found to have atempted to overawe a judge in a matter immediatey
before him by publishing forthright editorids, commenting on the desrable dispostion of
the case.  The newspaper company and the publisher were convicted of contempt of Court
and fined. They gppeded agang their convictions

The mgority, led by Judtice Black, held it was contrary to the purpose and higory of the
Frg Amendment to the United States conditution to regard its protection of freedom of
expresson as redricted by the English common law power to publish for contempt.
Furthermore, the Aunequivoca languege@ of the firs amendment which prohibited any law
Agbridging the freedom of speech or of the pressi was, in Justice Black's view, to Abe taken
as a command of the broadest soope that explicit language, reed in the context of a liberty-
loving society will dlowg.?

This opinion was the subject of a poweful dissent. Judice Frankfurter sad its amosphere
and expresson would meen that Atrid by newspapers has conditutiond sanctityd® In his
view, freedom of expresson was a vaue of very grest importance. ABut even that freedom
is not absolute or pre-determined.”

! 314 US 252 (1941).
2 At p 262.
3 At pp 279-280.

4 At p 293,



Out of Bridges has emerged the United States view that, as a generd principle, the
condtitutional rights to a far trid and to trid by jury® are, as regards the media, required to
accommodate the prohibition in the Fird Amendment. Canada, perhaps inevitebly, is
following that leed.® There is no apparent restrant by the media in disseminating any
information about a pending crimind trid tha atracts the public's atention. The crimind
judtice system in North America has, as a result, had to adjust to the gppetite of the media

Prospective jurors are extensvely interrogated, trids are often moved and juries are locked
away, in an effort to preserve, as far as possble, the farness of the proceeding in the face
of virtudly unredricted reporting. By contrast in New Zedand, dong with Audrdia and
Great Britain, the common law continues to seek to uphold both fair trid and free gpeech
vaues, firg by requiring the media to dday comment that would harm judicid proceedings
until the trid is over, and secondly, if the media does not comply, through the exercise of
the judicid power to punish for contempt. In doing o, it recognises that we live in an ea
in which it is much more difficult for media organisations voluntarily to observe treditiond
conventions of redrant in reporting on maiters of adminidration of crimind jusice The
Chief Judice has observed if the Courts do not condemn breaches they are in danger of
being seen to condone them.’

Although they take a different gpproach from that in North America, my propogtion is that
the New Zedand Courts are exhibiting keen concern over why and when their power to
punish for contempt should be exercised. They ae looking, in paticular, for a formulation
of the law which badances the conflicting rights so as to produce outcomes that fit the New
Zedand community-s vaues and culture.  In this paper, | endeavour to demondrate thet
propostion in the crimind justice context.

| devdop this propodtion by conddering the competing vaues  Fire, the vaues atached
to the rights associated with the adminidration of judice in generd and the right to a far
trid in particular. Second, the vaues associated with the right to freedom of expresson.

5 Themsalves protected by the Sixth and Fourteenth Amendments.

6 Dagenais v Canadian Broadcasting Corp (1994) 94 CCC 3rd 289. While
the Supreme Court of Canadass decison concerns prior redrant by an
injunction it is difficult to see why the reasoning does not equdly apply to
exclusion of the contempt power by the Canadian Courts after publication.

! Solicitor-General v Radio New Zealand [1994] 1 NZLR 48, 58 FC.



Criminal Justice: The Need for Protection

The law of contempt is concerned with conduct Awhich tends to undermine the system for
adminigration of judice by the Courts or to inhibit ctizens from avaling themsdves of it
for the settlement of their disputes.® In relation to actions that may harm administration of
caimind judice, the law is paticulaly concerned with the judice sysems capacity to
provide a far trid. Indeed the mord right of society to impose sanctions for breeches of
its rules mugt be dependent on it mantaining far procedures to determine whether thet
power should be exercised in paticular cases.  In Audrdia the importance of this
consideration was sated in the leading case of Hinch v Attorney-General (Victoria)® as

follows

AThe right to a far and unprgudiced trid is an essentid safeguard of the liberty of
the individud under the law. The ablity of a society to provide a far ad
unprgudiced trid is an indigpenssble bass of any acceptable judification of the
redraints and pendties of the crimind law. Indeed, it is a touchgone of the
existence of the rule of lawf (per Deane J).

Many of the rdevant fundamentd rights of accused persons in New Zedand are now
codified in the New Zedand Bill of Rights Act 1990. Section 25(a) protects the right to a
far and public hearing by an independent and impartid Court, and s 25(c) the right to be
presumed innocent until proved guilty according to law. Section 24(e) protects the right of
an accused charged with an offence to a trid before a jury when the pendty for the offence
may be imprisonment for more then three months. In practice, mogt serious criming
charges in New Zedand ae tried by a jury and it is the characterigtics and perceived
vulnerabilities of the jury sysem that much of the goplication of the law of contempt is
concerned to protect.

Radio New Zealand a p 53. This paper is not directly concerned with
contempt by actions inhibiting dtizens from resorting to the Courts to
determine disputes.

9 (1987) 164 CLR 15, 58,



() The particular concernsarisng from trial by jury

A caimind jury trid is conducted according to edablished procedures and principles.
Crucid among them are that the verdict of the jury must be unanimous and that it is
ddivered after a trid presded over by a judge It has been sad that the jury sysem
Asecures that the law will not be gpplied in a way that affronts the constience of the
common mai. Thet view is widdy hdd, but it is eqgudly true that Ahe interaction
between judge and jury, dowly and caefully worked out over severd hundred years
secures that the verdict will not be demagogic; it will not be the smply uninhibited popular
reactiord.!® To this end, the range of inquiry in a cimind trid is srictly limited, as are the
methods used to gather and the content of information put before the jury. Many of our
rues of crimind procedure guide judges to ensure that juries ddiver ther verdicts only
according to the evidence.

It is incdentd to the right to trid by jury that: Aa person accused of a crime is entitled to
have the ... case presented to such a jury with their minds open and unprgudiced and
untrammelled by anything which any newspaper for the benefit of its readers ... takes upon
itsdlf to publish before any part of the case has been heardd.!! That the right to a fair trid
extends equally to the Crown has also long been recognised.

10 These obsavations are atributed to Lord Devlin by McHugh J in Alurorss
Deiberations, Jury Secrecy, Public Policy and the Law of Contemptd in
AThe Jury Under Attackd) (Butterworths Sydney, 1988) ed Findlay and Duff
P56, 57.

1 Attorney-General v Tonks[1934] NZLR 141, 149 FC, per Blair J.

12 Attorney-General v Noonan [1956] NZLR 1021, 1027 Henry J.



Specid characteridics of the jury sysem and the need for ther protection were highlighted
in 1991 when a news reporter of Radio New Zedand followed up the discovery of the
body of one of the Swedish tourigs of whose murder David Tamihere had the previous
year been convicted. The reporter had obtained the jury lig and contacted nine members
of the jury by tdephone seeking reaction to the news Eight later indicated their surprise
and annoyance a the approach and that ther identities had become known. They had
refused to discuss the matter.  Statements relding to the inquiries, and responses of
individud jurors were laer ared on the AMorning Report) nationd radio programme.
Contempt charges were brought in response and in the Full Court hdd that in interviewing
the jurors and broadcasting responses, Radio New Zedland was guilty of contempt. 13

The Full Court hed three key aspects of the jury syssem were undermined by the intrusive
actions of Radio New Zedand and its reporter.  There were the findity of jury verdicts, the
need for candour and full paticipation by members of juries in ddiberations and the need
to respect the privacy of jurors. | look at each.

As to findity, the Court emphesised that the jury system is not concerned with the
reasoning process of members. Raher it rests on the unanimity of ther verdict reached
ater a trid in accordance with established procedure and principle.  Ddivery by the jury of
their verdict concludes ther part in the process and in that sense is find. For the media to
invedtigate ther reasons, and whether individud jurors views might have differed hed
fresh evidence been put to them, is to migepresent the sytem by focusng on the
reasoning. Thiswas contrary to the findity principle.

As to candour, the sysem dso depends on preservation of frankness in jury ddiberations.
Fer of subsequent exposure of ther individud views will deter jurors from expressng
them in the jury room. In this regard, it is rdevant that jury service is compulsory and thet
there will be a need to contribute to decisons tha a times will be unpopular in the

community.

Fndly, jurors sarve in the expectation that therr privacy will be respected and their
identities not disclosed. It is in the public interest to maintan that expectation. Each of

these aspects are undermined if jurors are able to be agpproached by the media after a
vadict is given. Such intruson is likdy to meke membes of the community more

13 Solicitor-General v Radio New Zealand (Eichebaum CJ and Greig J)



reluctant to serve on juries, and has the potentid to undermine the integrity and findity of
the verdict.

For these reasons, protection of the adminigration of crimind judice required, in the view
of the Full Court, that even dfter they had been discharged jurors should be protected from
ats such as those of Radio New Zedand. The broadcaster was convicted, fined $20,000
and ordered to pay costs of $15,000.'

The Radio New Zealand decison was unusud in that interrogation of jurors about ther
diberations had not previoudy been hdd to be in contempt a& common law.® There had
been judicid recognition of a convention that the media did not explore secrets of the jury
room nor publish any disdosures Expressons of gdrong judidd disgpprovad of  breeches
dong with indications that they could conditute contempt in the past had hdped secure
compliance with it The Full Court, however, fdt tha in the present competitive age a
different ethos prevailed among the media The Court wes in the podtion where it had
dither formally to condemn the practice, or to be taken to condone it.*” The judgment is an
important indication that actions of the media which tend to interfere with the functioning
of the jury sysem may be in contempt even if of akind not previoudy so categorised.

(i)  Publication

Criminal record/character

Maintaining public confidence in the integrity of the judice system is a principd purpose
of the law of contempt. Radio New Zealand is an ingtance of application of contempt law
to protect adminigtration of judtice in the generdity of cases.

14 Solicitor-General v Radio New Zealand No. 2 (CP 531/92, Wellington, 6
September 1993).

15 However, the Contempt of Court Act 1981 (UK) made it an offence Ao
obtain, disdose or <olict any paticulas of dSatements made, opinions
expresad, arguments advanced or votes cest by members of a jury in the
course of their ddiberationsin any legd proceedingi.

16 The cases are discussed in Attorney-General v New Statesman [1981] 1 QB
1

ol Radio New Zealand p56 - 58.



While the right to a fair trid is not to be seen as just a private benefit for an accused,™® the
maiters that are most commonly brought before the Court are those where its capacity to
adminiger judice is under threst in a paticular case. Here publication of certain kinds of
materid iswell recognised aslikdly to put atrid at risk.

Spedificdly, Ato publish the crimind record of an accused or comment on the previous bad
character of an accused before trid is a prime example of inteference with due
adminigration of judice and subject to condderdtions such as time and place dmost
invariably is regarded as a contemptd.’® Another high risk category is the publication of
photographs of an accused before a trid if identification is likey to be in issue Such a
publication was held to be in contempt in Tonks when Blar J observed:

Alf a photogrgph of an accused person is broadcast in a newspaper immediaedy he
is areged, then such of the witnesses who have not then seen him may quite
unconscioudy be led into the belief the accused as photographed is the person they
saw. The fact tha a witness daming to identify the accused person has seen a
photograph of him before identifying him gives the defence an excuse for
questioning the soundness of the witnesssidentification. i

Tonks was recently followed by the New South Waes Court of Apped in a case aisng
from the publication of the photo of Ivan Mila, the accused in the Abackpacker serid
murdersd case.  The weekly magazine AWhd) hed published Milats photo on its front page
following hisarrest. Gleeson CJreferred to the particular danger such actions created:

18 Gisborne Herald Co Ltd v Solicitor-General [1995] 3 NZLR 563, 569 CA.

19 Gishorne Herald & p 568. See ds Solicitor-General v Broadcasting
Corporation of New Zealand [1987] 2 NZLR 100, 115.

20 Attorney-General v Tonksat p 152 - 153,



AOne of the particular problems about identification evidence is the difficulty that
exigs where a person, before paforming an act of identification of an accused, has
been shown a photograph of the accused. If, for example, prior to identifying an
accued person in a police line-up, a witness had been shown by a police officer a
photograph of the accused, then it would be srongly argued that the identification
in the line-up was usdess, or a leest of very limited vaue. It would be argued tha,
because of what is sometimes described as the displacement effect, there was a high
risk that a the time of the line-up the witness was peforming an act of recognition,

not of a person who had been seen by the witness on some previous occasion, but
of the person in the photograph. i

Confessions

Ancther type of mateid a risk of being equaly prgudicid if published pretrid, is a
report that an accused has confessad. The confesson may later be ruled inadmissble, in
which case, recollection by a juror of a report of a confesson could be highly prgudicid.

Reports of an accusedts psychiatric history, tending to show a person is dangerous, could

amilarly interferewith afair tridl.

In crimind appedls based on miscarriage of judtice by pretrid publicty, it is regulaly sad
that regard must be had to the ability of jurors to put prgudicid materid out of ther minds
as directed by a trid judge. See, for example those of the Court of Apped in 1989 in Rv
Harawira® These observations gave rise a the time to a measure of disagreement over

the permissible limits of pre-trid publicity.

However, the High Court of Augrdia, in R v Glennor™ recognised an important
didinction. The law of contempt is concarned with preventing prgudicid publicity rather
then minimisng its impact a trid. In Glennon a mgority of the High Court, by specid
leave on a Crown gpped, reindated the respondents convictions for sexud offences
agang young people. In 1987 that Court had hdd that two radio broadcedts reveding the

21 Attorney-General (NSA) v Time Inc Magazine Co Ltd (unreported CA
40331/94, 15 September 1994) p 6.

2 [1989] 2 NZLR 714, 729.

3 See ANews Media Law in New Zedandf (3 ed 1990 OUP) J F Burrows, p
260.

24 (1992) 106 ALR 177.



respondent=s previous convictions amounted to contempt, such that there was a red risk of
prejudice to the respondent:strial. >

» In Hinch v Attorney-General of Victoria.



The High Court in Glennon emphassed the different teds applicable in  contempt
proceadings and in crimind appeds.  Contempt proceedings are concarned with potentid
prgudice, which must be assessed a time of publication. Actud prgudice is not an
edement of a contempt charge. By contrast, before a conviction may be set aside, a Court is
concerned with the extent of actud prgudice and, in particular, whether a miscarriage of
judtice has occurred.  There was no inconsstency in upholding the convictions of Glennon
aong with thet of Hinch for contempt.

While thee ingances can be categorised as presenting Abright line@ contempt risks for
publishers and broadcadters, it is important to bear in mind that in particular circumstances
the mischief probably will not aise.  The redrictions goply in redivdy narow
crcumstances.  In the proceedings againgt John Barlow it was accepted a an early stage by
the defence, that Barlow had been present a the scene of the murder of two men during the
paiods immediatedy before and immediady after they had teken place.  Identification
accordingly, and for the Solidtor-General at least, was not an issue.  Neverthdess some
media digorted photos they published of Balow. They were both cautious and resentful
of the absence of caution of others | appreciate the dilemma but did not regard publication
of photos of the accused as raisng contempt issues in that case. However, as the Milat
case dramaicaly shows in other drcumgances publication of photos will be hed to be a
serious interference with the right to afair tria. %

2 In Attorney-General v Time Inc Magazine Co Ltd fines totaling A$110,000
were imposed on the publisher and editor.



As to time of publicaion, the Court will have regard to the impact of likdy dday between
publication and trid. The media perspective is tha lgpse of time dims recollections of
juras. It wes suggested in one case that the impact of one prgudicid item in a highly
publicised case is Athat of a snowflake in a furnacdl. The Court of Appesks view is that the
impact of such an influence may turn on the timing of the publication, whether or not its
content is presented in a sensationdised and highly prgudicd form and the audience it
reeches In the absence of relisble empiricd evidence of the disspaion of prgudicid
immediate impact the Court has made its own vdue judgments on that effect. In the
Gishorne Herald case the Court of Apped uphdd the Full Courtss finding that the article
would have retained prgudicid influence on some prospective jurors who would be likdy
to read it through to an expected trid seven months later.

The importance of this branch of the judgment is that the Court of Apped is @ncerned that
the lav of contempt should not over-reech its function of protecting againgt red risks of
interference with far trids  The Court, | suggedt, wishes it to be undersood that the
purpose of the law is to provide a conditutiond safeguard rather than a means of State
censorship.

(iii)  Other limitson the scope of contempt

There are other limits to the scope of wha will be a contempt. The gqudification sated by
the Court of Apped: Asubject to condderations such as time and placd) is important as it
can bear on whether, as a practicd redity, a paticular publication even if of a recognisd
riky type involves a red risk of inteference with farness of trids in the particular
circumglances.  This was the case in the Court of Appeda:s recent decison in the Gisborne
Herald ca=. Before the Full Court, the Gisborne Herdd and two other newspaper
publishers had been convicted of contempt for reporting the previous convictions of John
Gillies a the time of his arest in Gishorne on charges of attempted murder of a police
congable?” The Court of Apped disagreed with the Full Courts view tha a publication in
a Gishorne newspaper raised aufficient risk of interference with the fairness of scheduled
trids of Gillies on other charges in Napier. The Gisborne Herdd was not circulated in thet
cty and it was highly unlikely copies would be taken to the Hawkes Bay and read there by
jurors®®  Thus a geographic limitation on the scope of contempt has been recognised which

2 Solicitor-General v Wellington Newspapers Ltd [1995] 1 NZLR 45 and in
relation to sentence & p 60.

28 Gisborne Herald p 563-9.



benefits regiond raher than ndiond media The Court will ignore minima or
insubgtantid  risks that jurors will see, read or hear offending materid when deciding
whether a publication was in contempt. However, as the Gisborne Herdd had been fined
by the Full Court by reference soldy to the effect of its publication on Gillies prospective
trid in Gisborne, the judgment and pendty stood.



(iv) Judgealone

Can there ever be a Ared risk@ of the media influencing a Court comprisng a judge Stting
without a jury? The orthodox response is empheticaly not. Lord Denning MR was of this
schoal:

ANo professond judge would be influenced in the lees by any criticiam that
appeared in the newspapers, even if he read them, or on the tdevison, even if he
watched it§*°

To the contrary, it can be said tha this is more a statement of policy then a literal truth, *
The fortitude of judges will not preclude the posshbility or appesrance of some effect, a
leegt in extreme cases. The area of concern to me is the type of case where there is media
pressure on a judge to ddiver a paticular outcome. For example, where a judge who has
been criticised for discharging an accused on a charge of mandaughter will presde a a
trid, without a jury, on lesser charges in respect of the same incident. An accused and
othes may wdl fed less than confident the orthodox pogtion is the redity and that in
deciding remaining charges, there may be some unconscious effect on the judge of earlier
publicity. It is to be remembered, that an important purpose of the law of contempt is to
maintain public confidence in the independence of the judidary and in the integrity of the
adminigtration of justice.

Freedom of Expression

The preceding discusson illusrates how the law of contempt in New Zedand hes
developed having regard to the right to a far trid. The New Zedand law has dso had to
have regad to the importance of freedom of expresson. In Solicitor-General v Radio
Avon Ltd, a case deding with the branch of contempt known as scanddising the Court, the
Court of Apped in 1978 sad:

2 Attorney-General v BBC [1981] AC 303, 315 (CA).

%0 See the discussion in AThe Law of Contemptf Borrie and Lowe (3ed 1996)
p 125).



AThe Courts of New Zedand, as in the United Kingdom, completdy recognise the
importance of freedom of speech in redion to ther work provided the criticiam is
put forward fairly and honesly for a legitimate purpose and not the purpose of
injuring our system of justice®™

Conggently with this view, the Court in the same case emphadsed tha proof beyond
reasonable doubt of the exigence of a red risk thet judice will be undermined was
required. *

A recent Full Court decison in Solicitor-General v TV3 Network Services Ltd and
Televison New Zealand®® reinforces the importance of the standard of proof as one of the
means of ensuring appropriate weight is given to freedom of speech.

On account of tdevison coverage the previous evening, the judge aborted a trid for
murder. The Crowns case was tha the accused hed driven his car ddiberatdy and at
Speed into the path of an oncoming vehide His intention hed been to kill himsdf but the
impact killed the driver of the other car. Her two children, travelling with her were injured
but survived.  The Sdlictor-Generd brought proceedings for contempt againg  both
televison broadcasters. The essence of the case was that the two channds news
broadcasts were both emotively presented, the effect being to arouse in the minds of
viewers, condderable sympathy for the deceased and her family and corrdaive antipathy
agang an accused who was relying on a defence of insanity. The Court accepted that
incorrect or sensationa reportage, during its course, could creste a red risk of interference
with a far trid. However, in generd, erors of fact in reporting would be cgpable of
correction by subsequent directions to the jury. As most concern over contemporary
reports of trids related to such erors rather than sensationaism, it Pllows that the Court
expects factud errors in reports rarey to be treasted as instances of contempt. However, the
harmful effect of sensationdism was more difficult to eradicate and in principle, could leed
to cases of contempt. In the instant case, he Full Court held the sandard of proof had not
been met, in pat because the judges took a less srious view of the potentid prejudicid
effect of the broadcasts than had the trid judge. A red risk of prgudice was not proved to
the necessary standard and the gpplication was dismissed.

3 [1978] 1 NZLR 225, 230.
2 a p 234,

3 Unreported. M 520/96, Chrigchurch, 8 April 1997 (Eichdbaum CJ and
Hansen J).



| would argue that the Full Courts decison is a contemporary indication of an intention to
confine contempt to being a safeguard. It is Sgnificant that a trid judge had aborted the
trid, to safeguard the interests of judice as he saw them. Of course, as the Full Court
observed, the issue before it was not identicd and the judges of that Court had a greeter
opportunity of reflection then the trid judge. But the Full Court:s decison reminds us and,
in paticular me, that the Ared riski test presents a heavy burden which is not necessarily
satisfied smply because trid disruption has followed reporting on its course.

This high gandard of proof, dong with the atention the Courts have given to recognisng
the limits of the law of contempt, both indicate that the value of freedom of speech hes

been appreciated over the years.

Twenty years on from Radio Avon, with the intervening enactment of the NZ Bill of Rights
Act in 1990, the Court has recently added aother dimenson. In gpplying the law of
contempt, as wdl as in its formulaion, the need to accommodate the vdue of freedom of
expression dong with that of a fair trid has been recognised.® | develop this theme below
by comparing the approach of the Full Court in both Radio New Zealand and in the two
Wellington Newspapers judgments with that of the Court of Apped in the Gisborne

Herald case,

The public importance of freedom of expression is sometimes underated by lawyers
because of the importance we dtach to the right to a far trid, a right we tend to see as
close to asolute and not to be compromised. Some prior consderations therefore, of why

press freedom in particular is basic to our democratic system is therefore ingructive for us.

34 Gisborne Herald a p 574.



Paradoxicdly it is in the dissenting judgments of Justice Frankfurter in the Supreme Court
of the United States that the public importance of freedom of the press to report on
adminigration of judice is most persuasvely daed. While Judice Black wrote for the
mgority in Bridges v California his reeson for according close to absolute datus to
freedom of expresson turned on maters of United Staes conditutiond higory, the
purpose of the Frs Amendment in its higorical context and its expresson in prohibitory
language. This andlyss has not been fully embraced in New Zedand law. Here freedom
of expression is protected by a dautory Bill of Rights which provides that dl rights and
freedoms may be subject to reasonable limits prescribed by law that are demongrably
jugified in a free and democratic society.®  Particular rights are important, but rarely
absolute.

Jugice Frankfurter, on the other hand, dthough in dissent, emphasised the public interest
that was sarved by the freedom of the press to criticise the work of the Courts: ABecause
freedom of public expresson done assures the unfolding of truth, it is indispensable to the
democratic process). He was concerned that judges needed to be kept conscious of ther
fdliblites Aludges must be kept mindful of their limitations and their ultimate public
respongbility by a vigorous dream of critiism expressed with candour however bluntf.
In his view, freedom of speech and of the press had a role in redraining dl those who
widd power induding judicid power. Indeed the serious nature of the busness of the
Courts was such they lacked Amany influences meking for humour and humility, twin
antidotes to the corrosion of powefl.  Exposure to criticiam provides an antidote on his
approach.

Thus for Justice Frankfurter, a free press was not to be preferred to the right to fair trids
but nor was the far trid right to be preferred to a free presss Both vadues were
indispenssble®”  Neither was an end in itsdlf, the end was a free society. To reach that end
it was necessary for the Court to mediate between the two competing socid policies when
they were in conflict, assigning 0 far as possble a proper vdue to each. This is the theme
now emerging from the Court of Apped as part of the law of contempt.

® Section 5 New Zedland Bill of Rights Act 1990.
% Bridges v California a p 293,

3 See Judice Frankfurters dissenting judgment in Pennekamp v Florida
(1946) 328 US 331 & p 355.



Bill of Rights Act: Balancing the Values

The Gisborne Herald case makes plain that the clash between freedom of expresson and
right to a far trid is to be resolved by weighing the afirmed rights so as to accommodate
both rights so far as is possble This goproach pre-supposes that there is a clash that
canot by other means reasonebly avalable, fully be accommodated. As an example
procedurd devices had not long before Gisborne Herald been seen as adequate in Canada
to accommodate intrusons on the right to a far trid from a tdevison drama programme
without resort to a ban on its broadcast until after the separate trias of the defendants:

APosshilities that reedily come to mind .. indude adjourning trids changing
venues, sequestering jurors, dlowing chdlenges for cause and voir dires during
jury sdection and providing strong judicid direction to the jury. Sequedration and
judicd direction were avalable for the Dagenais jury. Apat from sequestration,
dl o the other effective dternatives to bans were avalable for the other three
accused.  For this reason the publication ban imposed in the case @ bar canot be
supported under the common law.§*

However, the Court of Apped in Gisborne Herald did not condder such messures would
be adequatein New Zedland. * Rather, the Court of Appests pproach is asfollows

ASo far as possble both vaues should be accommodaed. But in some casss
publications for which free expresson rights are clamed may affect the right to a
far trid. In those cases the impact of any intruson, its proportiondity to any
benefits achieved under free expresson vaues, and any messures reasonably
avalable to prevert or minimise the risks occasoned by the intruson and o0
gdmultaneoudy ensuring protection of both free expresson and far trid rights
should all be assessed. 6

The Court dso expresdy approved a passage in the separate judgment of McLachlin J in
Dagenais. Shesad:

Dagenais per Lamer Clat p 319.
% Gisborne Herald a p 575.

0 Gisborne Herald a p 574.



AWhat is required is that the risk of an unfar trid be evduaed after taking full
account of the generd importance of the free dissamination of idess and after
conddering measures which might offsst or avoid the feared prgudice. What must
be guarded againg is the facile assumption that if there is any risk of prgudice to a
far trid, however speculdive, the ban should be ordered. The courts are the
guardians not only of the right to a far trid but of freedom of expresson. Both
must given the most serious consideration. i

It is respectfully suggested that the adoption of this test by the Court of Apped introduces
a difference to the agpproach previoudy gpplied by the Full Court in both the Radio New
Zealand and Wellington Newspapers decisons. The Court of Apped does not explicitly
sy its goproach is different from these earlier decisons o, to that extent, it is perhaps
aguable that there is no difference.  However, the requirement for a bdancing of
competing vaues in individud cases was not mentioned in dther of the earlier Full Court

decisons.

In Radio New Zealand, the Full Court had hdd the Bill of Rights provisons for freedom of
expresson were qudified by the necessty to preserve and protect the jury sysem. Rather
than requiring a baancing of the various rights the Court addressed the conflict by
narrowing the right to freedom of expresson. The scope of the right therefore did not
extend to the acts found to be contempt. Secondly, the law of contempt, tailored as it was
to limit the extent of be intruson on freedom of expresson met the requirements of s 5 of
the Act. On both accounts, therefore, s 14 of the Bill of Rights Act did not save the
defendant from application of the lav of contempt. These principles were gpplied in the
Chief Judtices judgment in the Wellington Newspapers case.  There, the Chief Jugtice sad
thet:

Aln the event of a conflict between the concept of freedom of speech and the
requirements of afair trid, al other things being equa the latter should prevail(.*?

McGechan Jin the same case had observed that:

4 Dagenais a pp 370-371.
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Aln pretrid publicity Stuaions the loss of freedom involved is not dbsolute It is
merdy a dday. ... The loss is in immediacy: that is precious to any journdidt, but
is as nothing compared to the need for fair trid.¢*

This gpproach thereby appears to accord primacy to one right over the other. However, on
goped, the Court emphassed the importance of both vaues involved. In a short but
important section of the judgment, it States why:

AThe common law of contempt is based on public policy. It requires the baancng
of public interest factors. Freedom of the press as a vehide for comment on public
issues is basc to our democratic sysem. The assurance of a far trid by an
impartid Court is essentid for the presarvation of an effective sysem of judtice.
Both vadues have been afirmed by the Bill of Rights The public interest in the
functioning of the Courts invokes both these vaues. It cdls for free expresson of
informetion and opinions as to the performance of those public responghbilities. It
d cdls for determination of disputes by Courts which are free from bias and
which make their decisons soldy on the evidence judiddly brought before them.
Full recognition of both these indispensable dements can present difficult problems
for the Courts to resolve.  The issue is how best those vaues can be accommodated
under the New Zedland Bill of Rights Act 1990.¢*

The key point is that, in contrast to the Full Courts gpproach in Radio New Zealand of
reading down freedom of expresson, the Court of Apped in the Gisborne Herald case
derived the rule directly from its baancing exercise,
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Interegtingly, the outcome of the baancing had been influenced by the culture and vaues
of the New Zedand community and by the status accorded to the value of a fair trid under
the New Zedand Bill of Rights Act* Leading casss in other juristictions, such as that of
the High Court of Ausrdia in Hinch v Attorney-General of Victoria®® were hepful
asesaments of that bdancing adbet from the perspective of those jurisdictions.  This is
condgent with the gpproach of the Court and, in paticular, Richardson J in other cases
where fundamenta rights have been in conflict*” Differences in New Zedand-s legd and
society  hidory shgpe our sociey:s vaues and affect the agppropriate point of baance
between such vaues in New Zedand. What the Court of Apped does not accept is that the
lav of contempt, as a body of principles can be seen as danding unaffected by or
prevailing over the Bill of Rights Act.*®

The outcome of the balancing processin the Gisborne Herald case was aclear principle:
AThe present rule is that, where on the conventional analyss freedom of expresson
and far trid rights cannot both be fully assured, it is gopropriate in our free and

democratic society to temporary curtall freedom of media expresson so as to
guarantee afair trid.¢*°

Application to Common | nstances

5 Gisborne Herald a p 573.
4 (1987) 164 CLR 15.
47 For example, Rv B[1995] 2 NZLR 172, 183.

a8 For a view tha Great Britans intenaiond human rights obligations are
fordng English courts to a grester accommodation of freedom of speech
when adminigering the law of contempt, see AContempt, Free Press and
Fair Trial: A Permanent Shift?0 ATH Smith: [1997] CLJ 467.

49 Gisborne Herald a p 575.



The Gisborne Herald case indicates the likey outcome of the baancing process where the
intruson on freedom of expresson is one of temporary curtalment. Judice Black would
have disagreed because the redriction, dthough temporary, is imposed a the precise time
that public interest in the matters is a its heght and the audience of those wishing to
express views would be most receptive™  Professor Burrows has suggested Athere is room
for more tolerance where the issues involved in the pending case are ones of subdantid
public interestf.>* The Gisborne Herald outcome now alows scope for a different result
where other d ements of the public interest weigh in favour of freedom of expression.

The Court referred to a passage in Ex Parte Bread Manufacturers Ltd where Jordan CJ
observed:

Alt is wdl settled that a person cannot be prevented by process of contempt from
continuing to discuss publidy a mater which may farly be regarded as one of
public interest, by reason merdy of the fact that the metter in question has become
the subject of litigation, or that a person whose conduct is being publidy criticised
has become a paty to litigation dther as plantiff or as defendant, and whether in
relation to the matter which is under discusson or with respect to some other matter

0.2

Had the reports in Gisborne Herald and Wellington Newspapers been fairly categorised as
pat of a continuing discusson of bal issues, the outcome may have differed.  Similaly, if
John Gillies had remained a large over a period following the atack the public interest in
being informed of the imminent danger he presented to society would have been weighed
differently.

Ancther common gtuation, which in New Zedand sometimes leads to complaints to the
Soliator-Generd, is whether following a verdict restraints should be observed in case there
is a successful gpped and retrid. There are obiter observetions of McGechan J supporting
the view that the moratorium on the right to publish extends until gopeds and any retrids

%0 Bridges v California a pp 268-269.
o JF Burrows in AFreedom of the Press under the New Zealand Bill of Rights

Actll in Josgph: Essays on the Condtitution (1995) 286 a p 303.
%2 (1937) 37 SR (NSW) 242, 249.



have been reslved.® The Court of Apped, however, did not express the period of
curtallment as expansvdly.
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Arguably in the baancing exercise, once the jury has ddivered its verdict and the prospect
of a rerid is contingent on a successful gpped, the weight to be atributed to each of the
competing vaues will differ. In those cases | find it difficult to contemplate circumstances
in which freedom of expresson will be outweighed until it is clear thereisto be aretrid.

At what point in time is the lawv of contempt activated? If Police investigations of a crime
are likdy to soon lead to charges againg an identifiable person, do the redrictions apply?
In Solicitor-General v Televison New Zealand™ it was argued that the Court had no
jurigdiction to protect by injunction a far trid of proceedings while they were merdy
potentid, whether or not they were imminent. The Court of Apped rgected that view and

sad:

Aln our opinion the law of New Zedand mugt recognise that in cases where the
commencement of cimind proceedings is highly likdy the Court has inherent
juridiction to prevent the risk of contempt of Court by granting an injunction. But
the freedom of the press and other media is not lightly to be interfered with and it
must be shown that there is a red likdihood of a publication of materid that will
serioudy prejudice the fairness of the tridl.(*°

In thet case, the Court held the tet was not made out Since, in its opinion, the report was
neither o factud nor so detailed in its account asto be likely to prgudice afair trid.

A different test was applied in England in Attorney-General v Sports Newspapers Ltd>®
The Divisond Court there held proceedings mugt be pending or imminent to activate the
protections of the law of contempt. However, as the Court recognised, that gpproach has
its difficulties  Amminent@ is not a precise word. By omitting the concept of imminence
the Court of Apped in the Televison New Zealand case gppears to have dated a more
workabletest.

> [1989] 1NZLR 1.
% At p 3 per Cooke P.

% [1992] 1 All ER 503,



Process

Prosecutions for contempt are proceedings brought to draw the High Courts attention to
crcumgances tha may tend to interfere with the adminigtration of justice. In common law
countries this has been seen as a responghility of the Law Officers of the Crown and by
convention, snce 1978, the paticular respongbility of the Solidtor-Generd in New
Zedand. The holder of tha office is an officd of the government who in maiters of
adminidretion of crimind judice acts independently and free of politicd direction.  Given,
fird, that the role of prosecutor of contempt to some extent leads the office of Solicitor-
Gengd to be unpopular with the media and, secondly, tha it is not unknown for
politicians to be the subject of contempt proceedings, it is, in my view, dedrable tha it not
revert to the AttorneyGeneral who, in New Zealand, is a Cabinet Minister.>’
However, the Solicitor-Generd makes no dam of exdusive right to prosecute in this
jurisdiiction,

While different holders of the office may adopt different philosophies, my view is tha
contempt proceedings, whether by way of prosecution or agpplicaion for injunction, are
dedrably resarved for what to the Solicitor-Genera are serious cases. They should be seen
as a deterrent measure to be applied when necessary rather than as a purely regulatory
offence. In this respect they can be contrasted with breaches of Court suppresson orders
which gppropriatdly are made legidaied offences of a regulatory character, for which
Parliament has st relatively low maximum financid pendlties™

> A different view is taken edtoridly in AThe Legd System a Risd [1994]
NZLJ 357. See however, the views of Lord Steyn in AThe Weakest and
Least Dangerous Department of Governmentf) [1997] Public Law 84,92.

The right of a dtizen to bring contempt procesdings was recognised in Duff
v Communicado, a case of conduct inhibiting litigation [1996] 2 NZLR 89,
%.

9 Sections 139 and 140 Crimind Justice Act 1985.



One issue not specificaly addressed by the Court of Apped in Solicitor-General v
Televison New Zealand was whether a more dringent test should be gpplied when an
injunction was sought to redran the media from acting in contempt, than that in
proceedings brought after publication seeking punishment. It can certainly be argued tha
prior resrant will genedly leed to grester intruson on press freedom than does
ubsequent punishment.  This will be especidly so when the Court is not made aware of
the precise content of what the media wishes to publish. There is dso a principle that the
cimind law does not usudly need the support of the equitable remedy of injunction.®® As
it was colourfully put in a United States decision:

AA free socidly prefers to punish a few who abuse rights after they bresk the law
than to throttle them and &l others beforehandd.®*

And if persuaded that an injunction should be granted to redtrain a contempt, the Court can
be expected to be careful that the scope of its gpplication is nether too wide nor
undesirably uncertain.

To some extet, the Solictor-Gengrd has a responghility to condgder deps other than
prosecutions or seeking injunctions in particular cases A timey public wamning can cause
the media to pause and refran from publishing dangeroudy provocative meerid in
paticular cases. On other occasions, a margind decison not to prosecute is gopropriately
followed by a cationary letter. Invitations to discuss the generd principles or past cases
with media groups can and where possible are accepted.

The rdationship of the media with the Solictor-Generd in this area will dways be wary
but mysery as far as possble should be dispdled. 1t is desrable that there be exchanges of
views. My perception is that the grestest difficulty the media faces with contempt is the
lack of bright line rules as to what is permissble. But the danger for the media is thet they
will be written in a manner that over-reaches in order to ensure there is protection for a far
trid. Contempt is an imprecise mechanism for protection of far trids It is frudrating for

60 Refared to by J F Burrows in AMedia Law@ [1994] NZRLR 280, 288 diting
Mwai v Televison New Zealand (CP 630/93, Auckland, 19 October 1993,
Hammond J).

6l Southeastern Promotions Ltd v Conrad 420 US 546, 559 (1975) dited by
Brennan J in his opinion in the leading United States case on prior redraint
of prgudicd pretrid publicty: Nebraska Press Association v Suart 427
US 539, 589 (1976).



a broadcagter or publisher to teke a cautious pogtion, often in line with legd advice, only
to find its competitors go further and without attracting sanctions.

Conclusion

| conclude with some persond observations. Over the lagt fifteen years the conventiond
acceptance of the media tha it needs to function in a way that protects the needs of the
cimind judice sysem has come under pressure. Some would argue it is no longer
workable. This attitudind change gppears, to this observer, to be due to the emergence of
rel competition in the news maket, in itsdf linked to the corporatisation of Stae
televison and the arivd of TV3 a a competing private broadcaster. The need for the
media to focus on new means of dtracting and holding the atention of its audience and
reedership has seen changes in the manner of news presentation and no more so than in the
reporting of crime and crimind justice. This area is a fertile source of news for it offers
human interest drama concerning the good and the bad of our society. Sories readily
arouse emations of fear and sympathy .

Unfortunatdly the audience that is sought is the same as tha which the crimind judtice
sysem draws on to make decisons on the quilt or innocence of persons charged with
offending. At present we lack data on the impact of media messages on jury behaviour.%?
Some research has been commissoned by the Lav Commisson but it canot be assumed
that it will provide absolute answers to the many questions. For the present accordingly
vaue judgments are required as to the degree of protection required as a safeguard to the
conditutiond principles of a right to a far trid. Because the convention of edrant is not
presently functioning, as the Courts see it, they have little choice other than resort to the
contempt power to provide the protection. They have consdered other measures but find
them ingppropriate or ineffectud in New Zedand.

62 Discussed in Gisborne Herald a p 570 and pp 574-575.



What the Courts have dso done and, are continuing to do, is regpprase why and when
they should exercise these punitive powers. They are doing s0 to ensure due vaue is
given to freedom of expression. Ther response is, | suggest, making it increesngly clear
tha the aea of goplication of contempt is beng minimised to wha is absolutdy
necessxry to protect crimind justice.  The yarddick is not whether the media is reporting
in an accurate, impartid, bdanced or responsble way, but whether what is done is a
threet to jusice. Even when it is in New Zedand, the Court will aways judge maters in
the end by bdancing the public interes in freedom of expresson agang tha detriment.
This indudes the public interest in the right to citicise dl public inditutions induding
the Court, judges and any public officid.

Of course, there is scope for argument as to where the point of baance is fixed. In a
gathering of members of the professons of journdism and law, views on wha is the
gopropriste point will drongly differ and by no means dways dong occupdiond lines
But that apoint of balance does exid is, in my view, not open to doubt.

But a rationd and principled bass has now been reached for the law of contempt such
that it cannot, farly, be described as Sae censorship. It is truly a conditutiond
safeguard.



