Companies Act 2013

What will be its impact on fraud in India?
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1 The Companies Act, 2013 was enacted on 29 August 2013 after the President's assent. The Ministry of Corporate Affairs (MCA) has
notified 98 sections of the new Act. These sections came into effect on 12 September 2013. Subsequently, the corresponding sections
under the old Companies Act, 1956 automatically stood repealed.
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1. Defining what constitutes fraud

S. 447 has been enacted under the new Act, which
provides a definition of fraud and also makes extensive
provisions for penalizing fraudulent activities.

Penalty for violation
i.  Imprisonment [6 months to 10 years]

ii. Incases where fraud involves public interest,
term of imprisonment not to be less than 3
years

iii.  Fine: Not less than amount involved in the
fraud and extending to three times the amount
in certain cases

Companies Act 2013



Table 1: The table includes some sections that attract liability u/s 447. These are cognizable offences and a person
accused of any such offence under these sections shall not be released on bail or on his or her own bond, unless
subject to the exceptions provided u/s 212(6).

Section Fraud w.r.t. Who will be penalized
7(5) Registration of a company A person furnishing false information or suppressing any
material information of which he or she is aware
36 Inducing persons to invest money The person doing so
75(1) Acceptance of deposit with intent to defraud Every officer of the company who accepted the deposit.

depositors or for any fraudulent purpose

206(4) Conducting business of a company for a fraudulent Every officer of the company who is in default
or unlawful purpose

213 Other cases Every officer of the company who is in default and the
person(s) concerned in the formation of the company or

> . . .
( Business of a company being conducted with R a i A

intent to defraud its creditors

»(  Fraud, misfeasance or other misconduct of the
company or any of its members, or

»( Company withholding information from
members with respect to its affairs, which they
may reasonably expect

229 Furnishing false statement or mutilation or Person required to provide an explanation or make
destruction of documents a statement during the course of inspection, inquiry
or investigation, or the officer or other employee, as
required
251(1) Application for removal of name from register with Persons in charge of management of the company
the object of evading liabilities/intent to deceive
339(3) Conducting business of company with intent to Every person who was knowingly a party to the business
defraud its creditors, any other persons or for any in the aforesaid manner

fraudulent purpose

448 Making a false statement in any return, report, Person making such a statement
certificate, financial statement, prospectus,
statement or other document required by or for the
purpose of any of the provisions of this Act or the
rules made thereunder

Around 77% of the respondents to EY's survey? were of the opinion that the stringent
punishment prescribed u/s 447 will succeed in serving as a deterrent, while the remaining
23% were doubtful of the effect such a provision would have. We believe the true outcome of
such penalizing provisions relies heavily on their implementation.

2 Result of live polling conducted during a EY webcast on “Impact of Companies Act 2013 on Fraud,” held on 21 October 2013
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2. Severe penalties for delinquency

Liability — encompassing all delinquent parties

. Independent
Audit 140 (5
uditors u/s C) directors u/s 149(12)

The auditor shall also be liable for action under Independent directors or a non-executive directors, who
section 447. are not promoters or key managerial personnel, shall be
Where the auditor is a firm and its Partner or held Iigblg, only in respect of sgch acts of omissiqn or '
Partners have acted in a fraudulent manner, liability commission by a company, which had occurred with their
for such acts will be theirs and of the firm jointly knowledge and was attributable through Board processes
and their consent or connivance, or where they had not

and severally.
¢ acted diligently

. . Directors who have resigned shall be liable even after
Actions in pursuance of their resignation or for offences that occurred during their

inspector’s report tenure (u/s 168(2)).

Prohibition and penalty for
Insider trading (u/s 195)

Disgorgement u/s 224(5)

p< The Central Government may file an application before
the Tribunal for appropriate orders with regard to
disgorgement of assets, properties or cash generated as

a result of fraudulent activity. Imprisonment up to five years or a

fine of up to INR250 million or three times the profits
made, whichever is higher, or

both of the above

Winding up

p< In public interest, the Central Government may
bring proceedings for winding up of a company for
the recovery of damages in respect of any fraud,
misfeasance or other misconduct.

Class action S 245 (1g)

Members or depositors can claim damages or compensation or
demand any other suitable action from or against :

»( “the company or its directors for any fraudulent, unlawful or

According to EY's survey, 75% of the wrongful act or omission or conduct or any likely act or omission

respondents were of the view that or conduct on ts or their part;

introduction of class action suits »( the auditor including audit firm of the company for any improper
. . . . or misleading statement of particulars made in his audit report

against defaulting companies will or for any fraudulent, unlawful or wrongful act or conduct; or

help to curb investor-related fraud >( any expert or advisor or consultant or any other person for any

incorrect or misleading statement made to the company or for
any fraudulent, unlawful or wrongful act or conduct or any likely

act or conduct on his part"”
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3. More power to the investigator -
the Serious Fraud Investigation Office

Under certain circumstances, the Central
Government may order an investigation into
the affairs of a company (S 210):

“on receipt of report of registrar or inspector

on intimation of a special resolution passed
by a company that its affairs are required to
be investigated;

Statutory status to be conferred on the SFIO in the public interest
on request by department of central/state

The SFIO to have the power to arrest individuals for 7
government

certain offences

No other investigating agency to probe cases being
investigated by the SFIO

Investigation report filed by the SFIO to be deemed a
report submitted by a police officer, thereby conferring
the rights of a civil court to it

SFIO to have the right to share any information or
document with an investigating agency, income-tax
authority, etc., which is relevant for it in respect of an
offence being investigated by it

Around 89% of the respondents believed that conferring a statutory status on the SFIO and
providing exclusivity to it to investigate company-related frauds will increase the number of
prosecutions in corporate scams, while only a minimal 11% believed that it wil not.
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4. Extensive responsibility of independent
directors, senior management and
auditors

The vast majority of people (around 95% of the respondents) seemed positive that
enforcement of the Companies Act 2013 will improve corporate governance standards in
India — only 5% had a different opinion.
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5. Vigil mechanism

A large number of the respondents (87%) believed that enabling such a provision will
help companies detect fraud and unethical practices and provide optimum solutions

for these, while 13% were of the opinion that the true impact of the provision will only
be gauged with time.
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Establishing the vigil
mechanism: Advise
management/audit

committees on the policy —
and vigil mechanism, and |
thereby help them comply

with the mandates of the |
Act and draft rules |

| Assessing, improving and
monitoring internal control
| structure with Fraud Risk
Management (FRM): Help
organizations create an FRM
framework as a component of
their overall risk management
strategies, with the framework
including various policies,
procedures, tools and
mechanisms for prevention,
detection and investigation of
- fraud

Fraud response plan: Help in preparation
of fraud response plans relating to:

» Setting up of frameworks to address
various types of concerns

» Establishment of committees or
identification of company executives
who can help their audit committees
discharge their duties, as mandated in
the Act and draft rules

» Putting in place delegation
matrices to evaluate concerns and
initiating appropriate proceduresfor —
investigation, corrective action and
reporting

» Provision of guidance on how to handle
various types of concerns, including
investigations

» Compliance with documentation-related
requirements

» Protocols for reporting

» Action to be taken against individuals
making repeated frivolous complaints



Reviewing design

and operation of vigil
mechanism : assessment
of independent directors

Training audit committees:
Conducting training for audit
committees or directors on
their duties and responsibilities
relating to compliance with

the provisions of the new Act,
specifically with regard to

the vigil mechanism and its
operation

Providing advice on action to
be initiated: Providing options
to audit committees or their
delegates on the “way forward"
on a case-to-case basis,
wherever permissible

Training and creating
awareness: Providing advice
on strategy, the concept and
content of training as well as
awareness-related training,
including face-to-face and web-
based learning, if required, to

directors and employees

Carrying out investigations
on fraud- or misconduct-
prevention activities: Helping
audit committees conduct
investigations (due to concerns
raised) or reviews to mitigate
possibility of fraud and
misconduct in organizations







About Fraud Investigation and Dispute
Services (FIDS)

Dealing with complex issues of fraud, requlatory compliance and
business disputes can detract from your efforts to achieve your
company's potential. Enhanced management of fraud risk and
compliance is a critical business priority — whatever the industry sector.
With more than 2000 fraud investigation and dispute professionals
around the world, we will assemble the right multidisciplinary and
culturally aligned team to work with you and your legal advisors. In
addition, we will give you the benefit of our broad sector experience, our
deep subject matter knowledge and the latest insights from our global
activities.

FIDS India
> Deep competencies: our FIDS team has wide industry experience

> Forensic technology: we use sophisticated tools and established
forensic techniques to provide requisite services to address
individual client challenges

> Global exposure: our team members have been trained on
international engagements and have had global exposure to
fraud scenarios

> Market intelligence: we have dedicated professionals who are
specifically experienced and trained in corporate intelligence,
and are capable of conducting extensive market intelligence and
background studies on various subjects, industries,
companies and people

> Thought leadership: we serve a variety of leading clients, which
gives us deep insight into a wide range of issues affecting
our clients and business globally

> Qualified professionals: we have a qualified and experienced
mix of chartered accountants, certified fraud examiners,
lawyers, ClAs. CISAs, engineers, MBAs and forensic computer
professionals.



Connect e
with us

Social media

Our social media channels help you '
.. to stay up to date on our reports, ' -
studies, recruiting events and more.
~ You can find us on Facebook; LinkedIn, §
- Twitter and YouTube. : e
'Follow us on Twitter @EY_jndia ('
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EY offices

Ahmedabad

2" floor, Shivalik Ishaan
Near C.N. Vidhyalaya
Ambawadi

Ahmedabad - 380 015
Tel: +91 79 6608 3800
Fax: +91 79 6608 3900

Bengaluru
12t & 13t floor
“UB City", Canberra Block
No.24 Vittal Mallya Road
Bengaluru - 560 001
Tel: +91 804027 5000
+91 806727 5000
Fax: +91 802210 6000 (12 floor)
Fax: +91 80 2224 0695 (13™ floor)

1st Floor, Prestige Emerald
No. 4, Madras Bank Road
Lavelle Road Junction
Bengaluru - 560 001

Tel: +91 806727 5000
Fax: +91 8022224112

Contact us:

Arpinder Singh
Partner and National Leader
Direct: + 91 22 6192 0160

Email: arpinder.singh@in.ey.com

Mukul Shrivastava(
Partner

Direct: +91 22 61922777
Email: mukul.shrivastava@in

Chandigarh

1stFloor, SCO: 166-167
Sector 9-C, Madhya Marg
Chandigarh - 160 009
Tel: +91 172671 7800
Fax: +91 1726717888

Chennai

Tidel Park, 6" & 7t Floor

A Block (Module 601,701-702)
No.4, Rajiv Gandhi Salai,
Taramani Chennai - 600113
Tel: +91 4466548100
Fax: +91 44 22540120
Hyderabad

Oval Office, 18, iLabs Centre
Hitech City, Madhapur
Hyderabad - 500081

Tel: +91 4067362000
Fax: +91 40 6736 2200

Kochi

9t Floor, ABAD Nucleus
NH-49, Maradu PO

Kochi - 682304

Tel: +91 484 304 4000
Fax: +91 484 270 5393

Sandeep Baldava

Partner

Direct: + 91 40 6736 2121
Email: sandeep.baldava®in.ey.com

Anurag Kashyap

Partner

Direct: +91 22 6192 0373
Email: anurag.kashyap®@in.ey.com

.ey.com

Kolkata(

22 Camac Street

3" floor, Block ‘C’
Kolkata- 700 016

Tel: +91 336615 3400
Fax: +91 332281 7750

Mumbai

14™ Floor, The Ruby

29 Senapati Bapat Marg
Dadar (W), Mumbai - 400028
Tel: +91 022 6192 0000
Fax: +91 022 6192 1000

5t Floor, Block B-2

Nirlon Knowledge Park

Off. Western Express Highway
Goregaon (E)

Mumbai - 400 063

Tel: +9122 6192 0000

Fax: +91 22 6192 3000

NCR(

Golf View Corporate Tower B
Near DLF Golf Course

Sector 42

Gurgaon - 122002

Tel: +91 124 464 4000
Fax: +91 124 464 4050

6™ floor, HT House

18-20 Kasturba Gandhi Marg
New Delhi- 110 001

Tel: +91 114363 3000
Fax: +91 11 4363 3200

4t & 51 Floor, Plot No 2B,
Tower 2, Sector 126,
NOIDA 201 304

Gautam Budh Nagar, U.P.
India

Tel: +91 120671 7000
Fax: +91 1206717171

Pune

C-401, 4" floor
Panchshil Tech Park
Yerwada

(Near Don Bosco School)
Pune - 411 006

Tel: +91 20 6603 6000
Fax: +91 20 6601 5900

Vivek Aggarwal(

Partner

Anil Kona

Partner

Direct: + 91 12 4464 4551
Email: vivek.aggarwal@in.ey.com

Direct: +91 80 6727 5500
Email: anil.kona®in.ey.com
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Ernst & Young LLP
EY | Assurance | Tax | Transactions | Advisory

About EY

EY is a global leader in assurance, tax, transaction and
advisory services. The insights and quality services we
deliver help build trust and confidence in the capital
markets and in economies the world over. We develop
outstanding leaders who team to deliver on our promises
to all of our stakeholders. In so doing, we play a critical
role in building a better working world for our people, for
our clients and for our communities.

EY refers to the global organization, and may refer to
one or more, of the member firms of Ernst & Young
Global Limited, each of which is a separate legal entity.
Ernst & Young Global Limited, a UK company limited b
guarantee, does not provide services to clients. For more
information about our organization, please visit ey.co
Ernst & Young LLP is one of the Indian client serving member firms of

EYGM Limited. For more information about our organization, please visit
www.ey.com/in.

Ernst & Young LLP is a Limited Liability Partnership, registered under the
Limited Liability Partnership Act, 2008 in India, having its registered office
at 22 Camac Street, 3rd Floor, Block C, Kolkata - 700016
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All Rights Reserved.
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