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PREFACE

The study seeks to provide an answer to two questions: (1) whether, and to what extent,
isit feasible to adopt a common approach to doorstep and distance selling contracts, (2)
whether and to what extent, is it necessary to have European rules on pyramid/snowball
systems and multi level marketing? The answer this study gives is based on an extensive
comparative analysis of the way in which the Member States have implemented the
Doorstep Selling Directive 85/577/EC into national law as well as of the way in which
Member States deal with pyramid/snowball systems and multi level marketing.

Numerous colleagues in the Member States have provided invaluable assistance in the
completion of the comparative analysis. Geraint Howells produced the report on the
United Kingdom. The evaluation of the multi level marketing system made it necessary
to anayse this relatively new marketing strategy in detail. This would not have been
possible without the invaluable support of multi level marketing companies, national
direct selling organisations and their European counterparts. National consumer
organisations and the European consumer organisation did their part to promote the
consumer point of view. The service of DG XXIV has accompanied us throughout the
study with helpful and encouraging comments.

We would like to thank them all.

Hans-W. Micklitz
Bettina M onazzahian
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GLOSSARY OF TERM S!

Direct Selling

Multi Level Marketing

Company

Direct Sellers

Representatives

Agents

Deders

Direct Selling is the marketing of consumer goods and
services directly to consumers in their homes (the homes of
friends, at their workplace or similar places away from
shops), through explanation or demonstration by a
sal esperson, for the consumer's use or consumption

Multilevel Marketing is a form of Direct Selling where
Direct Sellers are independent (buy/sell-) deal ers who may
purchase the company's products a a
rebated price for resale or own and the
family's use or consumption,
resell them to consumers and/or independent
dealers and
recruit (sponsor) other independent dealers
who in tun may recruit additional
independent dealers.
They receive overrides based upon their own sales (or
purchases) of such products as well as upon the sales (or
purchases) of independent dealers in their direct recruiting
line to the extent defined by the company marketing plan.

= Direct Selling company
supplying the consumer products, owning the brand name
and utilising a sales organisation

= sales people

= sales persons

= salesmen and saleswomen

including the representatives, agents, dealers, managers,
distributors and MLM participants.

=reps

employed Direct Sellers selling in the name of the company
and earning salaries which are subject to withholding taxes
and socia security charges.

= commission sales people
independent Direct Sellers selling in the name of the
company and earning commissions

independent Direct Sellers buying from the company and
selling in their own name to consumers, earning margins.

! The definitions are taken from the FEDSA.



Managers

Distributors

Participants

Independent Contractors

Selling

Recruiting

Sponsoring

Earnings

Levels

= sales managers

independent Direct Sellers in an agent organisation selling
to consumers and assisting a number of agents and/or other
managers, earning commissions and overrides

= dealer-distributors

independent Direct Sellers in a dealer organisation buying
from the company and selling in their own name to
consumers and/or dealers (or other distributors), earning
margins and overrides.

= multilevel marketing (MLM) participants including
dealers and distributors.

free, independent and self-employed Direct Sellers (agents,
managers, dealers, distributors) paying their own expenses
and taxes, being responsible for times of illness,
unemployment and old age.

includes contacting of potential customers, explaining and
demonstrating products person-to-person or at parties,
advising and taking of orders.

Negotiating with an individual to make it join a Direct
Selling company's sales organisation by signing a Direct
Seller's agreements.

recruiting in MLM organisation,

including the training, motivating and assisting or the
independent dealersin the direct recruiting line.

A sponsor (usually part of an upline chain) sponsors a new
participant (sponsorship) and thereby starts a recruiting line
(sponsorline), the downline chain of sponsorships or
generations.

include salaries of representatives,
commissions of agents,

margins of dealers,

overrides of managers, dealers and distributors,
rewards as incentives for Direct Sellers.

buying and/or selling parties in deaer organisations

including the company, distributor, dealer and the final
consumer.

\



PART |. EXECUTIVE SUMMARY

A. Objective

Directive 85/577/EEC (Doorstep Selling Directive) was among the first to be adopted to
implement the objectives of the first consumer programme. It sought to protect the final
consumer in situations where an element of surprise may lead him to conclude a contract
he did not intend to conclude. Directive 97/7/EC (Distance Selling Directive)
complements Directive 85/577/EEC’. The Doorstep Selling Directive covers contracts
which are concluded away from the business premises of the supplier. The same is true
for the Distance Selling Directive. However, it is not the fact that the supplier and final
consumer meet in an unusual place, but the lack of physical absence of both contracting
partners which creates a situation in which the final consumer needs to be protected.
Both Directives, together, regulate types of contacts which are different from the
ordinary sales transaction at business premises. The difference in style between the two
Directives illustrates the progress of consumer policy during the last 15 years. The
Distance Selling Directive 97/7/[EC seems much more developed in its regulatory
approach. Nevertheless, it is true that al the rules on information, the right of
withdrawal, performance and redress can be found in rudimentary form in either the
Doorstep Selling Directive or in other secondary Community law measures which have
been adopted after the Single European Act coming into force.

Therefore the first objective pursued here is to test whether it is possible and feasible to
develop common rules for both types of consumer transactions, for doorstep selling and

distance selling contracts. In doing so, however, all consumer directives (as far as they
are relevant) have to be taken into account to provide a full picture of the rights and
obligations as they stand today in the field of consumer protection. This task is an
attempt to bring the Doorstep Selling Directive up to-date, by comparing it with its new
counterpart, the Distance Selling Directive 97/7/EC and by taking into account of other

principles of European consumer law.

The second objective is more complex, athough it is limited to the Doorstep Selling
Directive. When this piece of legislation was adopted in 1985, Member States were
unable to agree on the need to regulate the direct marketing business as a whole. There
were early attempts to extend the scope of the Directive beyond the civil law provisions
on the right of withdrawal and to lay down standards on direct marketing. These efforts
failed because some Member States expressed their concern about the classical direct
selling business (here called 'Single Level Marketing as such and wanted to avoid the

impression that the Directive could be understood as legitimising this form of business.
These objections have still not been fully overcome although the Single Level Marketing
business seems widely accepted in the European Community now. The situation,
however, has changed due to the emergence of a relatively new marketing strategy,

termed network marketing or Multi Level Marketing (MLM). There is, as yet no

2 OJL 144/19, 04.06.1997.
3 OJL 372/31, 31.12.1985.
4 Single Level Marketing should not be mixed up with the ‘ Single Market’ concept.



European-wide data on the MLM business available. The only statistics which exist
cover the Single and Multi Level Marketing businesses.

STATISTICS 1998
(FEDSA membersonly)

Y ear-end conversion rates applied

Countries Nbr. Direct Selling Employees Sales figures
of Salesforce in prod Total salesin million
Cles and admin excluding VAT
Direct Women  Part- National SUS | ECU
Salespeople % time currencies
%

Austria 12 12.500 77 56 772 2.327|0S 198| 169
Belgium 11 11.600 92 80 823 3.301 | BEF 9%| 82
Denmark 5 10.100 63 91 99 221 | DKR 3B 29
Finland 18 46.100 72 95 250 517 | FMK 102 87
France 91 200.000 68 76 3.329 6.900 | FF 1232| 1051
Germany 27 203.000 90 90 6.360 4.000| DM 2395| 2043
Greece 10 134.200 86 80 539 19| DRA 70| 60
Ireland 14 9000 70 80 665 17| IRE 24| 22
Italy 34 136.000 76 98 2.268| 1.558000|LIT 942| 804
Luxembourg 7 N/A| N/A N/A N/A N/A | N/A N/A| N/A
Netherlands 14 30.000 70 80 600| 26.000|NLG 138| 118
Portugal 6 23.000 82 90 515 9.600 | ESC 2| 47
Spain 15 112.000 2 91 2.855| 97.600| PTA 687| 587
Sweden 41 35.000 90 95 1.700 1.041 | SKR 129 110
UK 51 430.000 74 95 10.000 835| £ 1395| 1190
EUR. UNION 356 1.392.600 77 85 30.761 7495| 6399
Croatia 11 45.000 80 250 N/A N/A| N/A
Czech Rep. 5 93.785| NI/A N/A 348 2.346 | CZKR 78| 67
Hungary 10 107.453 68 88 426| 19.074| HUF 83| 76
Norway 11 55.000 40 98 209 501 | NOK 66| 56
Poland 9 280.000 95 90 1.100 650 | PLZ 186| 158
Russia 8 420.000 75 90 410 N/A | RUR 271 231
Slovakia 8 92.000 83 97 151 923 | SKK 26| 24
Slovenia” 13 15.500 89 90 150 6.975|SIT 49| 39
Switzerland 31 5.629 48 85 1.074 180 | SF 131 112
Turkey 7 325.000 90 90 869 N/A | TRL 110 94
EUROPE 468 2.831.967 77 88 35.748 8500| 7256

The most recent study has been undertaken by PriceWaterhouseCoopers, Socio-Economic

Impact of the Direct Selling Industry in the European Union, Brussels, November 1999. Six
Member States have been investigated. Again SLM and MLM have been examined together. It
seems, however, as if roughly speaking, two thirds of the turnover made in these countries

result from SLM and one third from MLM.

1997 figures.
1996 figures.
The Luxembourg DSA, admitted as FEDSA’s 25" member in 1997, was created with a view to
improving the restrictive legal environment for direct selling in this country.




Degpite its economic importance MLM marketing techniques have been, and still are,
criticised for containing elements of the well-known, but usually banned, Pyramid and
Snowball Systems. This is because Multi Level Marketing allows, at least in theory, for
the erection of an endless ladder of marketing levels. The underlying business strategy is
not just based on selling products to final consumers, but aims to turn final consumers
into consumers/direct sellers and to make them part of the marketing plan. World-wide
operating MLM companies are pushing hard to be recognised as serious businesses
They fight for recognition in the Member States and strongly advocate their approach as
a means to combat unemployment, as they claim it provides everybody with a chance to
enter the system as a direct seller. Thus, aspects of consumer protection, the danger of
geometrical progression and the protection against unfair and misleading business
practices become mixed up with social policy objectives. In a market economy
everybody should have a chance to set up his own business. In that respect the MLM
companies offer new perspectives. Any such person, however, needs information on the
business in order to be able to participate in the market. The legislative activities of some
Member States show that there are information deficiencies which have to be overcome,
because those who are offered a chance to get into business, remain low-income
consumers/direct sellers’ The new marketing strategy makes it much more difficult to
draw a clear cut borderline between the final consumer and the direct seller in the
traditional sense. It seems as if a new category of consumers is about to emerge here,
which can be covered fully neither by the notion of the final consumer nor by the notion
of adirect seller.

Our task is to determine if rules are needed to regulate the marketing strategies of this
type of ‘door-to-door business’, if so, which rules should be adopted and who should
these be the addressed to. Such a task requires a clear definition of illegal Pyramid and
Snowball Systems and an answer as to whether MLM strategies could be regarded as
being legal and if so, under what conditions. The rules to be discussed here may be
understood as filling a ‘lacuna’ which has been left in the original version of the Doorstep
Selling Directive.

Doorstep selling Distance Selling
Civil law rules X X
Marketing practicesrules | ? X

B. The Necessity for a Revised and Supplemented L egal Framework

The reasons for reform differ according to the objective concerned. It will have to be
demonstrated that there is a need to distinguish on the one hand the amendments to the
civil law provisions of the Doorstep Selling Directive so as to correspond to the
requirements of the Distance Selling Directive, and on the other hand, the possible
regulation of marketing practices such as Pyramid Selling, Snowball System, Multi Level

6 The study prepared on behalf of the Federation of European Direct Selling Associations
(FEDSA) by Oppenheimer Wolff & Donnelly LLP with the support of the Amway Corporation,
Brussels, March 1999 must be seen in this context.

Cf. the figures inPriceWaterhouseCoopers, loc. cit., 135 et seq.



Marketing and Single Level Marketing. This discussion will conclude with the proposal
to integrate a completely new section into the Doorstep Selling Directive.

|. The Need to adopt Supplementary Regulation

The starting point for realising the two objectives defined above is the incomplete and
outdated Doorstep Selling Directive. It is incomplete because the Directive does not
cover trade practices, it is outdated because European Consumer Policy as set out

through post Single Act Directives reaches far beyond the origina regulatory approach.

Achieving the two objectives would therefore involve supplementing the existing
approach and adapting it to the needs of today's direct marketing.

II. Coherence between Direct and Distance Selling M arketing Strategies

The traditional direct marketing business, here termed Single Level Marketing, has its
roots in the classical ‘door-to-door’ business. Most of the companies have been in
business for decades and are operating at an international level. They have sold their
products literally ‘at the doorstep’, they have rarely approached final consumers at their
workplace or in public areas. Today, however, the classical door-to-door business seems
to loose importance.® The Distance Selling industry has its roots in the mail order
business. The new information technologies and most of all, electronic commerce, have
paved new ways to do business for established companies, but aso for new companies
that have emerged in recent years.

However, there is an obvious and well recognised trend all over Europe for companies to

use Direct and Distance Selling strategies if they want to approach all possible
customers. There are fina consumers who buy their products at home-parties and are
satisfied’ There are, however, other groups of final consumers who would be interested

in buying the products but are not willing to deal with direct marketing methods. They
may prefer using the new means of communication, e.g. internet. So there seems to be
some pressure, in some, but not all, parts of the Single Level Marketing industry to
merge their marketing strategies. Conversely the same is true. Mail order firms can no
longer be sure that final consumers are loyal to their company. They may try new means
of ordering, relying on electronic commerce or on Multi Level Marketing strategies. The
latter have developed in the United States and have made their way to continental
Europe via the United Kingdom. The Multi Level Marketing industry relies entirely on
direct marketing strategies. This is due to the overwhelming importance of recruitment,
which is based on direct personal contact with the final consumer who is invited to join
the system. There may well be a merging of strategies in the near future when the
industry starts to include the new means of communication in their marketing strategy. In
fact, at present, all industries combine different means of communication although not in
a strategic way. There is a difference depending upon whether a company uses the
telephone to get confirmation of a doorstep selling contract or whether a company builds

up an in-house marketing strategy which relies on both, making contact directly and
making contact at a distance.

8 Cf. the figures inPriceWaterhouseCoopers, loc. cit. 86 et seq.

Cf. the figures inPriceWaterhouseCoopers, loc. cit., 90 et seq.



Supposing these findings are correct, there is a need for the further perspectives of both,

the final consumer and the companies, to put the Doorstep and Distance Selling
contracts on an equal footing. Let us assume that a company overtly makes use of both

marketing strategies. Its representatives would then be obliged to have two types of

contracts at hand depending on the marketing strategy used. If the borderline between
the two strategies can easily be drawn, if only one marketing strategy is used, the
differences between the two legal frameworks might be upheld. But the differences may
be dysfunctional when the representatives merge both strategies in concluding one
contract. The legal situation is far from clear here and non legally trained representatives,
direct sellers or other participants® will find themselves in an uneasy situation. The final
consumer is in an even more uncomfortable position. In view of the obvious differences
between both Directives, the final consumer might be tempted to claim the protection
given under the Distance Selling Directive. The clash of interests is obvious. Therefore,
there is a strong argument for harmonising the two Directives on the same level.
Whether and to what extent such an approach is feasible depends on the concrete issues
of consumer information, the right to withdrawal and performance and payment

arrangements.

I11. Lack of an Appropriate Framework for the New M arketing Strategies

The Member States are struggling hard to get to grips with Multi Level Marketing
strategies. Most of them asses the legality of Multi Level Marketing systems within the
framework of legislation that prohibits Pyramid Selling or Snowball Systems, no matter
whether the criteria are taken from penal, administrative or civil law. There are only two
countries in the European Community where specific legislation is devoted to Multi
Level Marketing. The UK trading scheme gives a green light to such a marketing
strategy as long as certain basic criteria are respected. The background analysis provides
a detailed overview of the regulatory approach and its handling by the courts in all
Member States, Norway and the United States.

MLM companies who try to market their products Europe-wide face a difficult situation.
The legidlative approaches chosen in the Member States differ considerably, not only in
the choice of penal, administrative or civil law provisions, but also in the application of
the respective laws. The attitude taken by the courts/administrative bodies vary from
rejection (Germany™) via uncertainty (France” and Belgium'®) to confirmation (UK).

10 The term "participant” is used as a general term for all members of Snowball Systems, Pyramid

Selling andMulti Level Marketing companies. We understand the FEDSA terminology so as to
cover al persons joining the MLM companies independent of their status as deal er/distributor
or direct seller.

1 Seevoal. Il, part IV B. VI. 2. b).

12 One court has condemned a Multi Level Marketing company under the penal code. This
decision has, however, been set aside by the Court of Appeal. An internal official note of the
Direction Générale de la Concurrence, de laConsommation et de la Répression des Fraudes,
makes clear that Multi Level Marketing is not covered by the anti-pyramid legislation as long
as it complies with the requirements explained in this note. However, the note still recognises a
certain risk: "This is why information documents explaining the organisation of the company
must not contain systems, schemes or figures which may induce the salesperson to believe that
the will earn illusory income through a geometric progression of the number of recruits.
Advertising should not mativate recruitment by inducing to believe that earnings are obtained
by a mere multiplication of new members”.

13 In Belgium there is only one decision onMulti Level Marketing of the court of appeal.



The companies can therefore legitimately expect to receive guidance from the European
Community and the Member States in the shaping of their marketing strategies. A
harmonised approach could put the marketing strategy into a European framework,
thereby balancing the interests of the company to get free access against the final
consumers' interests to be protected adequately against abuses.

Little attention has been devoted so far to the role of the final consumer in the Multi
Level Marketing strategy. This is al the more astonishing as final consumers become
direct sellers from one moment to the next. They do no longer buy to consume, they buy
to sell. These ‘consumers’ switch their role and change their legal status and therewith
the rights and duties incumbent upon them. In reality these consumers/direct sellers quite
often remain low income-consumers/direct sellers. It seems as if a new legal status is
about to be established here, a person who is no (more) a mere final consumer and not
(yet) afull trader (direct seller). We deliberately refer to the definition of the direct seller
in the FEDSA glossary,* although it might well be considered to introduce for the same
type of activities the notion of a ‘trader’. The status of such a consumer/direct seller
must not be a temporary one, it may well last for years, but if the consumer/direct seller
succeeds in his business, he is no longer a consumer/direct seller but a direct seller in the
proper sense.”® There are considerable differences in the legislation of the Member States
with regard to the degree to which these ‘consumers’ may still claim protection under the
consumer protection laws. The EC legislation restricts the scope of application to the
final consumer, the only requirement that the goods or services must be intended for
private consumption. Attempts by the Commission to widen the notion of the final
consumer beyond such a narrow understanding have not yet gained momentum. The
European Court of Justice has confirmed a narrow reading of the consumer law
directives™ Final consumers who turn into direct sellers do no longer benefit of
consumer protection rules. There is a need, however, to find an appropriate definition
and to pave the way for a new understanding of the consumer in the direct selling
business.

V. The Consumer/Direct Seller

The ordinary definition of a consumer is as follows: A natural person acting for purposes
other than commercial trading. The problem with MLM and Pyramid Selling is that this
definition fails to cover the typical problems resulting from the recruitment of consumers
as direct sellers. Persons without any commercial knowledge or business experience
become direct sellers and must comply with all the responsibilities and obligations of a
direct seller. According to the MLM companies, the average income of a direct seller is
relatively low!” Most of them only work part time or even less, e. g. on a temporary
basis (in order to have money for holidays or Christmas). As they are considered direct
sellers from the very beginning of their business activities, their activities fall outside the
scope of application of most consumer protection provisions (only in rare national
exceptions, e. g. in Germany under the Consumer Credit Act if the contract serves to

14

See, vol. Il, glossary.

15 Cf. PriceWaterhouseCoopers, loc. cit., 77.
16 Established practice of the ECJ, see judgment, 17.3.1998, Case-45/96 — Dietzinger, ECR 1998,
[-1199.

v Cf. figures on the average income inPriceWaterhouseCoopers, loc. cit, 135 et seq.



establish a business)'® From a legal point of view they are treated in the same way as
owners of big firms with employees and high sales. In fact, many of them are no longer
consumers. They purchase products for resale without being real direct sellers. Neither
do they have the knowledge nor the energy to build up their own business, instead they
remain passive and only desire an additional source of income.

France, Greece and Spain do not restrict their doorstep selling legislation to the final consumer
in the sense of EC legislation, see for a detailed analysis val. Il part | A. Il. 2.a), however they
do not integrate the consumer who is about to establish a new business.



C. Issues to be Addressed and Approach Chosen — the Technical
Aspects™®

|. Methodology

The issues to be addressed have been divided into two categories :

(1) those which concern the possible adaptation of Directive 85/577/EEC to resemble
more closely to Directive 97/7/EC, such as the scope of a revised Directive 97/7/EC,;
possible exemptions; provisions of information to the consumer prior to the
conclusion of the contract and during its performance; information about and
conditions for exercising the right of withdrawal; requirements regarding the
performance of the contract and payment by card. Specific emphasisis placed on the
importance and the justifiability ofexemptions as well as on the shaping of theright of
withdrawal; and

(1) those which concern both the technical and the new aspects®, such as judicial and
administrative redress; the binding nature of the proposed rules, the interrelationship
with other directives (Community rules); the minimal harmonisation clause, consumer
information on the proposed rules by Member States and by the business Community
and last but not least the feasibility of complaint systems.

In our search for feasible and politically acceptabl e solutions we have considered

(1) the Member States legislation, which was adopted or revised after the adoption of
Directive 85/577/EC on doorstep selling. An in-depth analysis allowed us to obtain a
deeper insight not only of the legal provisions but also of the role and importance of
these provisions in practice before the courts. As a consequence of this analysis we
have been able to discover the degree to which the Directive has led to common rules
throughout the Community,* and

(2) Directive 97/7/EC on Distance Selling. This Directive had been discussed extensively
in the Community and the Member States for more than five years before it was
finally adopted. Therefore Directive 97/7/EC provides a solid ground for a
comparative analysis of the two Directives. We have taken the relevant provisions of
the Distance Selling Directive and tested their feasibility for the regulation of doorstep
selling contracts.

Il. Civil Law Regulationsin the Revised Doorstep Selling Directive

1 The term is taken verbatim from the tender offer no. XX1V/98/A2/004 under which it had to be
examined whether and to what extent the Doorstep Selling Directive may be adapted to the
Distance Selling Directive.

20 This term is taken again verbatim from the tender offer no. XXIV/98/A2/004 under which

Snowball Systems and Multi Level Marketing had to be examined in order to prepare models

for regulation.

There is a summary at the end of each point of comparativeanalysis which provides in table

form an overview over all Member States.
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The scope of the Directive is determined by the marketing strategy. That is why in
principle all sorts of contracts should be covered by the revised Directive so long as the
contract is concluded away from the business premises. A clarification would be helpful
to avoid litigation over the exact scope of Directive 85/577/EC as it currently stands®™
The real problems, however, result from the financial services sector which always clams
to need specia treatment. The report will have to evaluate whether the financial sector
can be integrated into the scope of application.

The Distance Selling Directive has laid down three sets of rules: information duties, the
right of withdrawal and performance and payment methods. In comparison to this more
advanced regul atory approach, the Directive 85/577/EEC seems outdated.

There is no fully developed set of information duties. Information requirements, if there
are any, are related to the notification of the right of withdrawal®® The Distance Selling

Directive draws a clear line between information that has to be given prior to the
conclusion of the contract and the information which must be provided during the

performance of the contract. This distinction is equally applicable to doorstep selling
contracts. The underlying idea fits well into the overall policy of completing the Internal

Market. Only an informed consumer is able to take a responsible decision and if he is
unable or not in the position to get the necessary information, it is the responsibility of
the supplier to provideit.

Fourteen years ago, the Doorstep Selling Directive introduced the right of withdrawal
and paved the way for subsequent directives including the Distance Selling Directive,
which treats the issue in the most advanced way** The underlying philosophy, however,
has changed over the last two decades. It is no longer only about the need to protect the
consumer against any unfair and misleading marketing practices, but it includes the idea
of using the right of withdrawal as a means to enhance competition. The consumer may
withdraw from the contract without any reason and without any penalty. He may have
discovered a more favourable offer and simply withdraw from the contract to find better
conditions. Again, this concept can be transferred to doorstep selling contracts, although
differences might exist due to marketing strategies. A consumer who is contacted away
from business premises may well feel surprised, and an internet consumer plays quite an
active role. The more the borderlines between the two marketing strategies vanish, the
more the differences between the two types of consumers may lose importance. That is
why both Directives should apply in principle the same rules.

The Commission has been mandated under the Distance Selling Directive to devote
specific attention to the possible differences in the period of the right of withdrawal.
However, differences do not exist at the Community level alone. The comparative

analysis has demonstrated the broad range of periods and different ways in which the
delay is calculated® Therefore any proposal should present pragmatic solutions and

should not be confined to the Doorstep Selling Directive alone. It should lay down

common rules for all kinds of consumer Directives and provide a solid and reliable basis
for consumers and direct sellers.

2 Seeval. II, part 11 B. I. 2. and 3.
= Seeval. II, part 11 B. 1. 2.

24 Seeval. II, part 1 A. IV.

% Seeval. I, part | All. 4a) and b).



Performance and payment methods are, for the first time, the subject of comprehensive
EC regulation in the Distance Selling Directive. There is a certain logic to not limiting
harmonisation to the formation, conclusion and dissolution of the contract, but to

integrate also the performance of the contract. The rules found in Directive 97/7/EC are
easily transferable to doorstep selling contracts and may be even used in other contexts.

[11. The Common Standard of EC Secondary Law Revisited

Today's consumer protection rules provide for a certain standard which is to be found
more or less in all consumer directives: judicial and administrative redress, the binding
nature of the directive, the Community rules (more than ever), the minimal harmonisation
clause, consumer information about the rules of the directive and the complaints systems.
A possible revision of the Doorstep Selling Directive would therefore be rather technical,
although well-known standards may be considered afresh. This is true e.g. for the
minimal harmonisation clause. If EC law relies on the responsible, maybe the confident
consumer, national laws will have to protect the weak consumer.

However, the issues considered here, - mainly the MLM business -, allow us to address
new issues and old issues which have not yet or to a limited extent been achieved in EC
consumer legislation. The need to review the standard set of rules might be even more
striking if a proposal for reform would seriously favour the development of marketing
standards along the lines of the "New Approach to technical harmonisation and
standards™".

There are numerous aspects which have to be considered. The subsidiary liability of the
company in case the consumer/direct seller or the direct seller goes out of business and
becomes bankrupt, already discussed in the legislative process of Directive 99/44/E€
(Consumer Sales) may contribute to compensate for structural weaknesses of MLM.
Strongly related is the establishment of a fund to protect consumers against bankruptcy
of his contracting partner, as envisage in Directive 90/314/EEC® (Package Tours).
Pyramid and Snowball Systems may direct the attention to any form of collective redress
to get compensation for the |osses suffered. The ‘New Approach’ in private law relations
would more than ever require adequate participation of the consumers in the standard
making process and means to get the standards reviewed in the courts.

% 0J C 136, 04.06.1985.
21 OJL 171/12, 7.7.1999.
3 OJ L 158/59, 23.6.1990.
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D. Issuesto be Addressed and Approach Chosen — the" New Aspects'

|. Prohibition of Pyramid Selling and Snowball Systems

There is unanimity in the Member States and in the direct selling industfy that Pyramid
Selling and Snowball Systems have to be regarded as illegal trading practices. The ways
in which the Member States deal with the issue differ considerably though. The analysis
demonstrates the variety of the approaches chosen as well as the broad range of criteria
that are applied. Member States which rely on penal law sanctions have to face the
difficulty that such rules need to be precise and therefore rather narrow. It might be that
illegal practices escape the penal law and have to be sanctioned by less restrictive means
in administrative law or civil law. In light of the substantial experiences Member States
have gained over in recent years there is a need for a relatively broad and flexible
provision.

It might be a point of discussion as to how these illegal trade practices should be
prohibited. Any proposal has to consider that it is difficult to impose a penal sanction for
the violation of a relatively broad and open definition, (and this leaves aside the question
whether the European Community is competent to lay down pena law sanctions).
Therefore Member States will have to decide on the type of sanctions that follow from a
violation of the prohibition. Community law, however, will have to provide appropriate
remedies to guarantee compliance with the proposed prohibition. The revised Directive
should be brought into line with the remedies already developed in Directives
84/450/EEC® (Misleading Advertising), 93/13/EC (Unfair Terms)* 97/7/EC (Distance
Selling) and 98/27/EC? (Transborder Injunctions).

Less attention has been paid in the Member States to the harm that is caused to the
participants in these illegal schemes. Participants often lose a substantial amount of
money. The point is whether there is, or whether there should be, an opportunity for the
participants to claim the money back either individually or by way of collective action. In
practice, however, the organisers of these illegal systems will often operate from outside
the European Community and will vanish before the participants discover that they have
been cheated. Nevertheless, the issue should be addressed and the question tested as to
whether the set of remedies to be made available should cover the opportunity to claim
compensation.

II. A European Trading Scheme for Multi-Level Marketing — the First Option

The United Kingdom and Ireland provide for a trading scheme which legalises MLM if
certain mandatory requirements are complied with. Other countries are considering
adopting similar legislation. A European trading scheme would be one possible option

2 Cf. study prepared on behalf of the Federation of European Direct Selling Associations
(FEDSA) by Oppenheimer Wolff & Donnelly LLP with the support of the Amway Corporation,
Brussels, March 1999, p. 4.

% OJL 250/17, 19.9.1984.
31 OJL 95/29, 21.4.1993.
32 OJL 166/51, 11.6.1998.
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for setting up a framework in which MLM companies could operate. However, the
concrete requirements will certainly be the subject of controversial discussions.

Any approach has to distinguish between the regulatory framework for the trading
practice as such and the shaping of the contractual relations bet