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motions for judgment as of nonsuit at the
close of all the evidence. The defendants
duly excepted to the refusal of the trial court
to sustain their contentions, and on their
appeal to this court rely on these exceptions.

The promise of the defendant J. W. Walker
to the plaintif?, as alleged in the petition, and
as shown by evidence offered by the plaintiff
at the trial, was supported by a new and in-
dependent conslderation. -The promise was
accepted by .the plaintiff, who. thereafter
made no demand.on the bank for her money.
The agreement was an original undertaking
by the defendant, in his own interest and not
in the interest of the bank. For these rea-
sons, the agreement is not within the provi.
slons of C. 8. § 987, See Hasty Mercantile
Company v, Bryant, 186 N. C. 551, 120 8. B,
200. There was no error in the refusal of
the trial court to Sustain defendant’s demur-
rer ore tenus to the petition, or their objec-
tiond to the evidence offered by the plaintiff
at the trial. The evidence wag properly sub-
mitted to the jury,
are- free of error,

The. judgment ig affirmed,
No error, ‘ '
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BREWER v, VALK ot al.
No. 363.

Supréme Court of North Caroling,
Feb. 8, 1933.

I. Constitutional law e¢=g1, }
- Police power Is an attribnte of sover-
eignty, possessed by every sovereign state,
and the only limit to its exercise i3 that laws
shall not violate constitutional provisions,

2. Constitutional law e=309(1).

Statute authorizing sterilization of men-
tally defective persons without notice or hear-
ing held to violate due process -clauges of
Constitutions (Code 1931, §§ 2304 (1), 2304 @;
Const. U. 8. Amend, 14,5 1; Const. N, C. art.
1, §17). '

3. Constitutional law &=309(1). .

In matter of human rights, due process
requires . forum  with notice and hearing
(Const. U, 8. Amend, 14, § 1; Const. N, C, art.
1§17,

————

Appeal from Superior Court, Forsyth Coun-
ty; Stack, Judge.

Suit by Mary Brewer, by her next friend,
Mrs. W. B. Oldham, sgainst Dr. A. DeT.
Valk and others. From a judgment for plain-
tiff, defendants appeal.

Affirmed,
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under instructions which .

> g
U

This is a civil action had before hig ho
or, A. M. Stack, judge presiding at the ¢
tober term, 1932, of the superior court:
Forsyth county, on complaint of the Didin
tiff for a permanent restraining or B
ing and restraining Dr. ;
broceeding with an operation to asexualizg o,
sterilize Mary Brewer under author}
chapter- 43, article 8, entitled 8§
of Persons Mentally Defective,”"
N. C. Code of 1931, §§ 2304(h)-2304(1),

The complaint is ag follows:
tiff, by her next friend, Mrs. W,
complaining of the defendants says:
on the 29th ddy of April, 1932, at a
before His Honor, W. E. Chureh, Clerk of
Superior Court of " Forsyth County,
Jury, the plaintiff wasg adjudged incompets
to manage her affairs and the defendant,

E

purpose of rendering her sterile, ¢
defendant, Dr, A. DeT. Valk, ig now prep.

ing to so operate upon. the plaintiff to her ir.
reparable hurt angd injury. ¢
plaintiff does not consent to such operat]
and that if it s performed it will be wi
out her consent and agailnst her will.” (5
That the proceedings mentioned above in Ji!
agraphs 2, 3 and 4 of this complaint were h:
under the authority of Chapter 34 of 't

pbrovistons of article 1,
17 and 35 of the Constitution of North Oz
olina, and section 1 of the Fourteenth Amen
ment to the Constitution of the United State:
8y That if the above mentioned operation:
performed upon the plaintiff, she will suff
irreparable physical and mental hurt and lo
for redress of which she neither has nor w
have adequate remedy at law., Wherefor
the plaintiff prays: 1. That the defendants,
their attorneys, agents or successors be: en
Joined and restrained from performing an
operation upon the plaintiff for the purpose
of rendering her sterile and that they be-en
Joined from broceeding in any manner t
have such operation performed. 2. That ne:
tice issue to the defendants and each of them
to appear before Hig Honor, the Judge o
the Superior Court of Forsyth County, at 4
time to be set to show cause, if any they ha
why this injunction should not be made pe
manent.”

E€RFor other cases see 8amse topic and KEY NUMBER in all Key Number Digests and Indexes




The judgment of the court below is as fol-
ows: “This cause coming on to be heard and
.sing heard before His Honor, A. M. Stack,
‘udge presiding at the October 3rd Term of
e Quperior Court of Forsyth County, and
¢ appearing that a temporary injunction was
igned on October 6, 1932, upon a bill for in-
unction having been filed restraining the
aé;endants from sterilizing the person of
yfary Brewer, under authority of Section

the sections following; and it appearing that
days notice was given to the defendants
ip which to answer or show cause why this
sestraining order should mot be made per-
anent; and it further appearing that de-
dants waived the ten days notice and vol-
mtarily appeared in court on Saturday, Oc-
sher 8, 1932, at 9:30 A, M., for the purpose
hearing on the above restraining order;
d it further appearing to the court that
statute I8 invalid and unconstitutional

ald operation, an opportunity to present wit-
gses and be heard, and it thereby violates
¢ Tourteenth Amendment of the Constitu-
‘of the United States and section 1, ar-
Je. 17 of the Constitution of North Caro-
iinas It is, therefore, ordered, considered, ad-
indged and decreed, that the restraining or-
heretofore signed on the 6th day of Oc-

ued and made permanent and the defend-
3 are forever enjoined from sterilizing the
id. Mary Brewer, or perform upon her per-
n.,any operation under the authority of
ction 2304(1) of the Consolidated Statutes
4. the sections following, which might im-
r her procreative organs.”

To the signing of the foregoing judgment,
s defendants excepted, assigned error, and
pealed to the Supreme Court.

PFred S. Hutchins, of Winston-Salem, 2. C.
ryson, of Bryson City, and T. Spruill Thorn-
1, for appellants.

Hanselle L. Hester, of Winston-Salem, Gor-
" E. Dean, of Durham, and William OC.
ssiter, of Smithfield, for appellee.

QLARKSON. J.

The question involved: Is chapter 43, ar-
le:6, entitled “Sterilization of Persons men-
tally: defective” (Michie’s N. C. Code of 1931,
2304(i) and 2304(j), Public Laws of 1929,
34, §8 2 and 3), unconstitutional, in that
it failed to give this plaintiff notice and a
hearing of the proposed operation, an oppor-
inity to present witnesses and be heard, and
ereby violates the Fourteenth Amendment,
1, of the Constitution of the United States,
article 1, § 17, Constitution of North Car-

ina? We think so.

The sections are as follows: “2304(1). It
all be the duty of the board of commission-
of any county of North Carolina, at the
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2304(1) of the Consolidated Statutes and ot

¢ that it falls to give plaintiff notice of the’

er, 1932, be, and the same is hereby con-
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public cost and expense, to have the opera-
tion performed upon any mentally defective
or feeble-minded resident of the county, not
an inmate of any public institution, upon
the petition and request of the next kin or
legal guardian of such mentally defective per-
son.” “2304(J). No operation under this chap-
ter shall be performed by other than a duly
qualified and registered North Carolina sur-
geon, and by him, only upon a written order
signed by the responsible executive head of
the institution, or board, or next of kin, or
legal guardian having custody or charge of
the feeble-minded, or mentally defective in-
mate or patient, with the sgpecial provision
that the order so issued shall in each specific
case have the signed approval of four review-
ers, which shall be (1) The Commissioner
of Charities and Public Welfare of North Car-
olina; {(2) The Secretary of the State Board
of Health of North Carolina; (3 and 4) The
Chief Medical Officer of each of any two of
the institutions for the feeble-minded or in-
sane of the State of North Carolina.”

The Constitution of the United States,
Amendment. 14, § 1, is as follows: “All per-
sons born or naturalized in the United States,
and subject to the jurisdiction thereof, are
citizens of the United States and of the
state wherein they reside. No state shall
make or enforce any law which shall abridge
the privileges or immunities of citizens of the
United States; nor shall any state deprive
any person of life, liberty, or property, with-
out due process of law; nor deny to any per-
son within its jurisdiction the equal protec-
tion of the laws.”

.Constitution of North Carolina, art. 1, §
17, is as follows: “No person ought to be
taken, imprisoned, or disseized of his free-
hold, liberties or privileges; or outlawed or
exiled, or in any manner deprived of his life,
liberty or property, but by the law of the
land.” We shall also quote article 1, § 29:
“A frequent recurrence to fundamental prin-
ciples is absolutely necessary to preserve the
blessings of liberty.”

{11 The defendants contend that the stat-
ute now under consideration comes within
the police power of the state—promotion of
general welfare—and is constitutional. The
courts have been unable or unwilling deflnite-
1y to circumscribe police powers.

The principle is well stated in 6 R. C. L.
(Police Power) § 182, pp. 183, 184: “The po-
lice power is an attribute of sovereignty, pos-
sessed by every sovereign state, and is a nee-
essary attribute of every civilized govern-
ment. It is inherent in the states of the
American Union and is not a grant derived
from or under any written constitution. It
has been said that the very existence of gov-
ernment depends on it, as well as the se-
curity of social order, the life and health of
the citizen, and thé enjoyment of private and
social life and the beneficial use of property.
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It has heen described as the most essential,
at times the most insistent, ang always one
of the ieast limitabie of the powers of gov-
ernment.” Part section 190, p. 191: “The po-
lice power under the American constitutional
system has been left to the states. It has
always belonged to them and was not sur-
rendered by them to the general government,
nor directly restrained by the constitution of
the United States. Dach State has the pow-
er therefore to regulate the relative rights
and duties of all persons, individuals and cor-
porations, within its Jurisdietion, for the pub-
lie convenience and the public good. The
only limit to its exercise in the enactment of
law is that they shall not prove repugnant to
the provisions of the state or national consti-
tution,” ete. Reed v, Engineering Co., 188 N.
C. at page 42, 123 8. 1. 479,

Mary Brewer is the mother of five children,
It is the purpose under this act to sterilize
her so she shall be incapable of further pro-
creation. The record of her and her husband
and children are heartrending, and we need
not set them forth at length here. Those wel-
fare organizationg and humane officials who
appear in the picture are to be commended
for their care and interest in this mother and
children. “For ye have the poor always with
yow” We always have had, and always will
have, people of low mentality without normal
intelligence. It has been since the beginning
of time. The causes of this are often the sing
of the fathers, heredity, disease, poverty, and
undernourishment—the struggzle for daily
bread, dissipation, and many other things,
cnusing bodily and mental weakness, To the
great credit of this commonwealth, under our
Christian clvilization, 1t has established in-
stitutions for the feeble~minded, cripple, chil-
dren, deaf, dumb, and blind, and hospitals for
those “whom the finger of God has touched,”
and other humane undertakings, We have
many in the class like the present. The rec-
ord diseloses harrowing things in regard to
this woman. “Mary Brewer wag born in
Greensboro, in 1903, She was the oldest of
a family of 12 children, one of whom died
of meningitis. She went to work at the age
of ten years in a hostery mill, from there to
A cigarette factory and then to a knitting
mill. * * = ar.g Brewer stateg that be-
fore Margaret was born she went hungry
often, and that the family are often hungry
now.” She married early in life. As to the
husband and father: “We have tried to re-
instate the family and tried to get Mr. Brew-
er to work. When he worked he didn’t put
his money into the proper sources; he would
drink and gamble.”

[2] There is nothing in the recorg reflecting
on the virtue of Mary Brewer. It ig the pur-
pose under this statute to sterilize her 80 that
she cannot give birth to children. Ag to the
danger and serlousness of an operation of
this kind, this is in the realm of the physi-
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cian. The hushand is left out of the picture;
the lone woman is the burdenbearer. The
sole question for us: Under the due Drocesg
clause, can this steritization be done withoyt
notice or q hearing? It hag long been settiedq
to the contrary in this Jurisdiction—we have
many cases affecting property rights.

[3] In Hart v, Commissioners, 192 N, C. at
page 165, 134 S. 1. 403, 403, speaking to the
subject, we find: “It is a sound and Just
principle of law and one worthy of accepta.
tion that *absence of notice or opportunity tq
be heard violates the due process of law pro-
vislon.! Lumber ¢q. v, Smith, 146 N. C, 199,
59 8. E. 633; Markham v. Carver, 188 N. C.
615, 125 8. E. 409.” Hamilton v. Adams, ¢
N. C. at page 162; Gamble v. McCrary [Me.
Crady], 75 N. C. at page 511; Yarborough
v. Park Commission, 196 N. . at page 289,
145 8. B. 563.

In Harden v. City of Raleigh, 192 N. Q. 395,
at page 398, 135 8. L. 151, 153, the zoning
ordinance was held constitutional, for the
reason that “a tribunal wag established ang
charged with duties, not ministerial, but at
least quasi judicial, and subject to review
as the statute prescribes.” Little v, Board
of Adjustment of City of Raleigh, 195 N. (.
793, 143 8. RE. 827; MacRae v. Fayettevile,
198 N. C. at page 55, 56, 150 8. 1. 810; State
v. Roberson, 198 N. (. 72, 130 S. E. 674,

In property rights due process requires a
fornm with notice and a hearing, It goes
withount saying that the same must apply to
human rights, If the Constitution and laws
in relation to due brocess—notice and hearing
which undoubtedly apply to a material thing,
they should more so apply to the hnman ele-
ment. “And he saig unto them, What man
shall there Le among you that shatl have one
sheep, and if it fan into a pit on the Sab-
bath day, will he not lay hold it and lift it
out? How much, then, is a man better than
a sheep?’ St Matthew, 12:11, 12, Miller v.
Cornell-Young Co., 187 N. C. at bage 555, 122
8. B. 383,

The matter of sterilization angd contracep-
tion is discussed in Herzog, Medieal Jurispru-
dence, e, XLVII, at page 713, where it is
said: “The Virginia Statute (Laws of Va.,
1924, c. 394 provides that the superintendent
of any state institution for incompetents may
advise vasectomy or salpingectomy; that the
operation should not be performed unless a
board of experts preseribes the same, at
which time the patient may defend himself
or herself and that appeal may be had from
the decision of the board to the higher courts
of the state.” (Italics ours.)

In Buck v. Bell, 274 U. S, 200, at pages 206,
207, 47 S. COt. 584, 71 L. Ed. 1001, the Virginia
act was declared constitutional ; the court
sald: “On complying with the very careful
brovisions by which the act protects the pa-
tlents from possible abuse, The superintend-
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TOWY OF LUMBERTON v. HOOD NG 64l

ﬁrat presents” a - petition- to .the speclal
;t directors of his hospital or colony,
/‘the facts and the' grounds’ for his

verified by affidavit, - Notice of the .

and of ‘the time and place of the
1in the institution is to be served upon
mate, and also upon ‘his guardian, and
13 no gitardian the' superintendent is
sy to the Clreutt Court of the County

ppoint onel It the inmate iz & minor no-

150 18 to be. givetr to hisg parents, it any,

bl “briefs of the parties to the contro-

We cannot do otherwise th .declare
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TOWN OF LUMBERTON v. HOOD, Commis-
“sloner of Banks, et ak
iy - No. 285. oy

Supreme Oourt of North Garolln&.
; E‘eb 8, 1933.

I.. Banks and banklnn @1340}.

. Bank may offset deposits against’ deposl-
tor's- indebtedness to bank; where depositor's
indebtedness has matured or depositor -
solvent. .

2 Bank& and banklna; @134(2)

: ¥ ing
funds in bank bonds issued: by municipality -
“in leu'of & surety bond held not entitled,: on

Insolvericy, to set off municipality’s Hability

r- on bonds, stiIl unmatured, against its liability

. Bank was not entltled to set off munici
(pality’s liabxhty on the unmatured bonds,—

’ en 3
wag: determmed, since the contracn ‘be--

= tween the par e was -mot _ contract. of

at the manifest purpose =
of the .contract of sssignment was to
give:. curity. for prompt payment; which:
would be defeated if the funds were dig- -
sipated or tied up for the indefinite pe~
riod: required for: the liquidation of the:
‘bank; the word “indemnity” in ite: broa
sem sigmfyinz that wkmfs is giver't




