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FOREWORD
EU Law and Policy in regard to the protection of intellectual property rights 
is a reflection of the view that the protection and enforcement of intellectual 
property rights are crucial for the EU’s ability to compete in the global econ-
omy. Increasingly, European competitiveness builds on the innovation and 
value added to products by high levels of creativity. Thus, the protection and 
enforcement of intellectual property rights go to the heart of the EU’s ability to 
compete in the global economy. On a smaller scale, of course, the same situ-
ation applies to the Republic of Moldova. There is a common risk, moreover, 
that growth and jobs are hampered when ideas, brands and products are 
pirated and counterfeited and counterfeit products often place our citizens’ 
safety or health at risk.

In the context of the EU integration efforts of the Republic of Moldova, the development of law and pol-
icy in Moldova to EU standards in the field of intellectual property rights has been specifically prioritised 
under the Partnership and Co-operation Agreement and the European Neighbourhood Action Plan. The 
overall approach focuses on the application of the EU and the relevant international standards to the 
protection of intellectual property rights in Moldova, effective enforcement by the various responsible 
bodies (including the judiciary, the police and the customs service) and a dedicated effort to combat 
piracy and counterfeiting. 

This process, of affording the most up to date protection of intellectual property, in its many different 
forms (copyright, trademarks, patents, geographical indications etc.) offers clear benefits to Moldovan 
businesses, creative artists, inventors and actual and potential investors. It is also important in regard to 
the trade relations between the EU and Moldova, including those envisaged for the future under the ne-
gotiations on an EU-Moldova Association Agreement, which commenced in January 2010 and the EU-
Moldova bilateral agreement on Geographical Indications that is expected to be concluded this year. 

This publication by the EU funded Project “Support for the implementation of agreements between 
the republic of moldova and the European union” is a well-timed contribution to the process of 
Moldova’s approximation to EU standards in regard to the protection of intellectual property rights. In 
particular it highlights the achievements in recent years in institutional reorganisation, modern intel-
lectual property legislation and adherence to international agreements. It also clarifies the continuing 
challenges in Moldova as regards effective enforcement and the importance of on-going alignment 
with new EU law and policy that is currently emerging.

This publication provides a very clear overview of Moldovan progress in this field and the nature and 
operations of the system of protection that has developed in recent years in Moldova. For the Moldovan 
authorities – and not least for the newly operational National Commission on Intellectual Property - it 
maps out the law and policy challenges and priorities that still need to be addressed in the context of EU 
integration. For the purposes of continuing EU-Moldova cooperation in this field, it presents a strategic 
framework for the guidance of continuing reforms and priorities in the coming years. 

Ambassador Dirk Schuebel
Head of the European Union Delegation to the Republic of Moldova 
Chisinau,  March 2010
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Introduction to the Sectoral Law 
Approximation Guidelines Series

The EU funded Project “Support for the Implementation of Agreements between the Repub-
lic of Moldova and the European Union” commenced work in Chisinau in August 2008 and 
will operate until end-2010. The Project is being implemented by an international Con-
sortium headed by IBF International Consulting. The overall objective of the Project is to 
assist the Moldovan authorities in implementing the priorities set out in the Partnership 
& Cooperation Agreement (PCA) of 1998 and the European Neighbourhood Action Plan 
(ENAP) of 2005.

The Project is operationally divided into three Components with the following specific 
objectives:

1. To support and monitor the implementation of the measures established in the cur-
rent as well as possible future bilateral agreements between the EU and the Republic of 
Moldova within the framework of the European Neighbourhood Policy – mostly in the 
form of high level policy advice and institutional strengthening at the Prime Minister’s 
Office.

2. To support the legal approximation process in the Republic of Moldova in the sectors 
agreed between Moldova and the EU within the framework of the agreed bilateral 
documents as well as its effective implementation – mostly in the form of policy and 
legal advice and training to approximation sectors, the enhancement of Moldovan law 
approximation capacity and institutional building support for the Centre for Legal Ap-
proximation.

3. To increase promotion, visibility and effectiveness of coordination of EU aid assistance 
by Moldovan authorities as well as the coordination of EU-funded initiatives with the 
ones of other donors, in particular EU Member States - mostly in the development of 
aid coordination capacity and the promotion of TWINNING assistance.

The purpose of the preparation of the Sectoral Law Approximation Guidelines is to ad-
dress the main challenges facing law approximation in Moldova at line ministry/public 
organisation level by providing concrete expertise in order to facilitate the clear un-
derstanding of the context and rationale of sectoral EU legislation and the basis for a 
sectoral strategic approach. In that way, the Sectoral Law Approximation Guidelines are 
intended to contribute substantially to the first and second of the above specific objec-
tives of the Project’s mandate.
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Contrary to what is often believed, law approximation is a complex and medium term 
process which involves the alignment of policies, the correct harmonization/transposi-
tion of relevant laws, the updating of such laws where appropriate, the establishment 
and resourcing (via new organisations or otherwise) of necessary institutional structures 
and the pursuit of credible and objectively verifiable implementation and enforcement. 
Thus, simply drafting EU style laws for Moldova (“transposition” or “harmonisation” of 
laws) is a much narrower concept that does not achieve the desired benefits for the Re-
public of Moldova or the implementation of commitments regarding law approximation 
in any particular field. 

We believe that publication and dissemination of this series of Sectoral Law Approxi-
mation Guidelines will offer an important resource regarding on-going reforms in each 
sector for all interested parties. In particular, each Guideline sets out to –

•	 Analyse and explain the present situation in the Republic of Moldova, in the context of exist-
ing commitments and prospective new agreements, as regards progress, practical realities, 
laws, institutions etc. This will be of value to Moldovan authorities in presenting their situ-
ation internationally and it will also be useful to the EU as a snapshot summary of the real 
situation in the relevant sector in the Republic of Moldova.

•	 Examine the approximation challenges to be met in the sector by providing a comprehen-
sive overview of EU Policy in the sector, the main EU law provisions and concepts, the typi-
cally required process of approximation, including the most important acts to be transposed 
and best practice institutional solutions and recent developments and on-going challenges 
in EU law and policy in the sector.

•	 Provide a strategic assessment and key recommendations for the further medium term de-
velopment of the sector in the Republic of Moldova in legal, economic and institutional/ 
administrative terms in the period from 2011 to 2015. 

In that regard, we also note that a survey by the Project in 2009 of issues and problems 
facing various authorities responsible for law approximation in Moldova revealed sig-
nificant difficulties in the law approximation process across the spectrum of responsible 
public organisations. These included problems of expertise, prioritisation, comprehen-
sion and planning�.

The present Sectoral Law Approximation Guideline deals with law and policy concern-
ing the protection of intellectual property rights�; an area of fundamental interest for 
the effective functioning of markets in Moldova, inward investment, the development of 
creative arts and research and development together with the advancement of interna-

1 Project Reports (available on www.support-md-eu.md): “Technical Report on the evaluation of answers to the ques-
tionnaire on the approximation mechanism from the line Ministries and public administrative bodies in Moldova”, 
Tina Bache, 15 June 2009 and “Report on the Analysis of Research Interviews with line ministries and public adminis-
trative bodies on the practical application of the approximation mechanism in Moldova”, Tina Bache, August 2009.

2 Intellectual Property Law and Policy has two main elements dealing with Copyright and Related Rights and with 
Industrial Property Rights. 
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tional trade relations. It is also important as part of Moldova’s longer term process of EU 
Integration. 

The position reflected in this Report is that of June 2010, unless otherwise stated, and 
we point out that some development in this sector may have occurred between that 
drafting date and the date of final publication. We encourage everyone interested in in-
tellectual property questions in the Republic of Moldova (from Ministers, policy makers, 
international organisations to artists, performers, inventors, lawyers and the business 
community) to familiarise themselves with this relatively short coverage of a big and im-
portant topic. The Report can also be accessed on our website www.support-md-eu.md 
and in coming months, the State Agency for the Protection of Intellectual Property of 
the Republic of Moldova (AGEPI) will also be supplied with CD ROM versions in order to 
facilitate future updates.
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EXECUTIVE SUMMARY

The EU funded Project “Support for the Implementation of Agreements between the Repub-
lic of Moldova and the European Union” commenced work in Chisinau in August 2008 and 
will operate until end-2010. The Project is being implemented by an international Con-
sortium headed by IBF International Consulting. The overall objective of the Project is to 
assist the Moldovan authorities in implementing the priorities set out in the Partnership 
& Cooperation Agreement (PCA) of 1998 and the European Neighbourhood Action Plan 
(ENAP) of 2005.

The Project is operationally divided into three Components with the following specific 
objectives:

1. To support and monitor the implementation of the measures established in the cur-
rent as well as possible future bilateral agreements between the EU and the Republic of 
Moldova within the framework of the European Neighbourhood Policy (Component 1) 
– mostly in the form of high level policy advice and institutional strengthening at the 
Prime Minister’s Office.

2. To support the legal approximation process in the Republic of Moldova in the sectors 
agreed between Moldova and the EU within the framework of the agreed bilateral 
documents as well as its effective implementation (Component 2) – mostly in the form 
of policy and legal advice and training to approximation sectors, the enhancement of 
Moldovan law approximation capacity and institutional building support to the Centre 
for Legal Approximation.

3. To increase promotion, visibility and effectiveness of coordination of EU aid assistance 
by Moldovan authorities as well as the coordination of EU-funded initiatives with the 
ones of other donors, in particular EU Member States (Component �); mostly in the 
development of aid coordination capacity and the promotion of TWINNING assistance.

The Project is committed to providing concrete expertise to line Ministries and other 
responsible public organisations in order to facilitate the clearest understanding of 
the context and rationale of sectoral EU legislation and the basis for a sectoral strate-
gic approach to approximation in Moldova. In that way the Sectoral Law Approximation 
Guidelines are intended to contribute substantially to the first and second of the above 
specific objectives of the Project’s mandate.

The present Sectoral Law Approximation Guideline deals with law and policy concern-
ing the protection of intellectual property rights (covering both Copyright and Related 
rights and Industrial Property Rights); an area of fundamental interest for the effective 
functioning of markets in Moldova, inward investment, the development of creative arts 
and research and development together with the advancement of international trade 
relations. It is also important as part of Moldova’s longer term process of EU Integration. 
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Following an Introduction (which examines the international law dimension and then 
the PCA, ENAP and CEFTA requirements in regard to the protection of intellectual pro-
perty rights, together with considerations related to prospective new EU agreements or 
other agreements, present plans and strategies in the Republic of Moldova and the over-
all rationale for government action regulating intellectual property rights) the Sectoral 
Law Approximation Guideline on Intellectual Property divides into three inter-related 
Parts dealing with (1) an analysis of the present situation in the Republic of Moldova; 
(2) the EU approximation challenges to be met - providing summarised information on 
the essence of the EU Acquis in the sector and (3) a general assessment together with 
strategic recommendations and conclusions regarding the further development of ap-
proximation in Moldova in the intellectual property sector in the light of the analysis and 
the wide-ranging nature of the subject and its regulation under EU law.

Summary Part 1 

The analysis of law and policy in the IPR field in the Republic of Moldova highlights that 
legislative development to align Moldovan legislation with EU and international norms 
has proceeded well (albeit not by the 2003 deadline of the PCA) and is now in its final 
stages. Moldova also has an impressive record of accession to relevant international con-
ventions on intellectual property rights protection. Important new legislation on Copy-
right and Related Rights is currently being finalised and this will essentially complete 
current requirements for legislative harmonisation in the EU integration context and 
from the standpoint, in particular, of Moldova’s existing commitments vis-a-vis the Euro-
pean Union. At the same time, the recently adopted Copyright and Related Rights Law 
will require further secondary legislation to apply the provisions of the new Law.

The institutional arrangements to support the credible implementation and enforce-
ment of IPR legislation have also developed significantly and generally in the right direc-
tion. However, it is also clear that there are continuing problems and challenges in this 
area. In the copyright area, the most important challenges relate to enforcement and the 
accreditation and workings of the collection management organisations in Moldova. In 
regard to industrial property, enforcement issues are again of central importance. The 
alignment of Moldovan legislation with EPC requirements will increase in importance 
if Moldova progresses towards being an extension state and setting up the necessary 
mechanisms for ex-officio enforcement of geographical indications regulation is likely 
to emerge as a short term imperative under a future EU-Moldova bilateral Agreement in 
this segment. 

Based on the analysis, it is clear that improved enforcement (as the central need for the 
coming years) will involve improvements in staffing, specialisation and training in the 
relevant stakeholder organisations. However, two additional critical factors are identi-
fied as of particular importance in the enforcement dimension of Moldovan approxima-
tion to EU standards in regard to intellectual property rights protection - enforcement 
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leadership (including concerted anti-piracy activities) and the more active involvement 
of rightholders in enforcement activity. In particular, there is a clear need for coordina-
tion and enforcement leadership built around a coherent enforcement strategy. In that 
regard, a specific opportunity to address this issue arises from the activation of the Na-
tional Commission on Intellectual Property in June 2010.

Summary Part 2

The examination of EU Law and Policy on IPR traces the development of legislation from 
its earliest Irish and Italian roots, through the main EU Directives applying to the vari-
ous IPR fields up to and including the present issues being debated within the EU and 
between the EU and international organisations. It is clear that the protection of intellec-
tual property rights emerged from European traditions which developed in two parallel 
tracks - Civil law traditions developing a focus on a natural law, ethical, philosophical and 
later an economic basis for the protection of creative works and a fundamental focus in 
the common law countries on economic considerations from the beginning. The conse-
quences of this include the somewhat stronger EU rules vis-à-vis the main multilateral 
regime of the WTO TRIPS Agreement. The background also explains why EU standards 
on IPR were problematic to develop and why EU harmonised rules emerged relatively 
later than other branches of EU law.

The EU law in the field of intellectual property commenced in the second half of the 
1970s with the establishment of the European Patent Office, but it was the establish-
ment of the Single Market (1992) which provided the decisive impetus for the harmoni-
sation of intellectual property rights. In overall terms, legislative harmonisation efforts 
were concentrated on areas where the divergences between EU Member States were 
most marked, or where there were or appeared to be unjustified obstacles to free move-
ment. This harmonisation generally emerged on the basis of general provisions for the 
harmonisation of laws in the interests of the free movement of goods and services in the 
EU Internal market3 (e.g. Article 100 of the EEC Treaty/Article 95 under the Amsterdam 
version of the EC Treaty). Once an alignment of domestic legislation was secured, there 
were several areas where it was thought desirable to offer rightholders the possibility 
of securing protection throughout the European Union in one operation. This resulted 
later in the creation of the Community Trademark in 1993, the establishment of the Com-
munity Design in 2001 and continues with new initiatives agreed in December 2009 on 
the main features of a future patent court in the EU and on a common approach to an EU 
Patent Regulation and a new EU mark for organic food which comes into effect in July 
2010. The Lisbon Treaty, in force since 1 December 2009, makes the first explicit provi-
sion for IPR regulation in the Treaty and places this firmly in the context of trade within 
the EU Common Commercial Policy.

3 Originally, Article 100 of the EEC Treaty. This became Article 95 under the Amsterdam version of the EC Treaty and 
is now Article 114 of the Lisbon Treaty.
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Nonetheless, EU law and policy faces continuing challenges itself in the IPR field. Enforce-
ment issues rank highly among these and several recent EU initiatives seek to address 
more effective enforcement and more stringent penalties in the fight against piracy and 
counterfeiting. Other active law and policy issues include the approximation of moral 
rights and a range of new issues arising from the electronic age (e.g. digitisation of works 
and creative content on-line). In the international arena the EU maintains an active in-
terest in various unfinished areas of international law in the IPR field, including the up-
dating of the rights of broadcasting organisations, the review of copyright limitations 
and exceptions for educational activities and improved rights for audiovisual perform-
ances. Each of these issues is of potential relevance to Moldova in the years ahead and 
it is important, accordingly, that these are carefully monitored as a continuing agenda 
vis-a-vis the Moldovan process of EU law approximation in the IPR field.

Summary Part �

In the assessment of Moldovan progress on law approximation to EU standards in the 
IPR field establishes that major progress has been achieved in recent years in Moldova 
but that gaps remain as regards full approximation. These are essentially of a non-legisla-
tive nature. 

The main impediments to full approximation in the Republic of Moldova relate to a 
range of barriers to effective enforcement of IPRs. These barriers include: inadequate co-
ordination of enforcement agencies; the absence of a strategic direction to enforcement 
(including the absence of planning, activity and achievement data in regard to the fight 
against piracy and counterfeiting); staffing and other resource constraints; the continu-
ing need for further training of enforcement bodies and for further awareness raising 
initiatives; the need to achieve a fuller degree of judicial specialisation in regard to IPR 
cases; the absence of sufficient engagement of rightholders in the enforcement effort 
and the presently under-developed collection management system in Moldova.

Accordingly, the recommendations set out for the coming years have a particular focus 
on the provision of leadership and impetus for the achievement of credible and effective 
enforcement. These recommendations include the need for the preparation by 2011 of a 
new Strategy on EU Law Approximation in regard to Intellectual Property Rights Protection 
in line with EU and international norms. This should be developed under the auspices of 
the National Commission on Intellectual Property to guide the overall process, to en-
able the responsible authorities to ensure continuous focus on Moldova’s EU integration 
agenda in the IPR field, to provide a clear and appropriate locus for responsibility for the 
process and its reforms, to address a range of specific recommendations and provide the 
basis for the continuous improvement of enforcement practice and allow Moldova to 
keep abreast of the latest debates and developments in the field.
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1. INTRODUCTION TO THE SECTORAL 
GUIDELINES ON INTELLECTUAL 
PROPERTY LAW & POLICY 

The protection of Intellectual Property Rights

Intellectual property rights are the rights given by the State to persons over the crea-
tions of their minds. One of the main characteristics of intellectual property rights is that 
they give the owner the exclusive right over the use of the creation or invention for a 
certain period of time. This will vary depending on the nature of the intellectual pro-
perty for which protection is sought. On the expiry of the relevant period of intellectual 
property protection, the previously protected work is said to enter the “public domain”. 
The formal/official registration is normally required for the recognition of most intellec-
tual property rights (e.g. patents and trademarks) but not for others (e.g. copyright). The 
relevant law in each country explains what steps need to be taken to protect particular 
intellectual properties. 

Intellectual property rights can be divided into two major groups: (a) copyrights and 
rights related to copyright; and (b) industrial property rights.

(A) Copyright and rights related to copyright 

Copyright protection applies to original literary, scientific, musical and artistic works, com-
puter software and databases. Copyright protects the original expression of ideas fixed in a 
tangible medium or form, not the ideas themselves. For example, a person would not in-
fringe the copyright of a book when explaining to a friend the new techniques explained 
in the book. However, if that person photocopied and distributed the book without the 
permission of the copyright owner, he or she would infringe copyright. 

When a person creates a copyright work, he or she is the owner of that work and is free 
to decide on how it is to be used. That person (called the ‘creator’ or the ‘author’ or ‘owner 
of rights’) can control the future use of that work. These rights are normally protected for 
a minimum period of 50 years after the death of the author. 



22

In most parts of the world, material is protected from the time it is first written down, 
painted or drawn, sculpted, filmed, performed etc. and is automatic. In other words, it 
does not require registration.

The legal protection provided by copyright in an original work covers two sets of rights: 
economic rights and moral rights. At the international level, the rights are conferred by 
the Berne Convention for the Protection of Literary and Artistic Works, commonly known as 
the “Berne Convention”. Moldova is a Party to that Convention since 1995.

In the context of copyright protection, economic rights are the rights to control copy-
ing, and the dissemination of the work to the public, including by broadcasting, public 
performance, adaptation, translation, public recitation, public display, distribution etc. 
Moral rights include the author’s right to object to any distortion, mutilation or other 
modification of his work that might be prejudicial to his honour or reputation and the 
right to be identified as the creator of the work.

Both economic and moral rights belong to the creator, who can exercise them. This 
means that he can use the work himself, can give permission to someone else to use the 
work or can prohibit someone else from using the work. Underlying all this is the general 
principle that copyright protected rights cannot be used without the authorisation of 
the owner of the rights. There are limited exceptions to this rule, which are contained in 
national copyright laws. Examples include the use of the work, under certain conditions, 
for teaching purposes; for scientific research; and for reporting current events.

Examples of copyright include:

•	 Stela writes a book about Moldovan Law;

•	 Ionel paints a picture of the countryside around Chisinau;

•	 Vladimir has prepared a new computer game.

“Related rights” concern other categories of owners of rights – namely performers (e.g. 
actors, singers and musicians), the producers of phonograms (sound recordings) and 
broadcasting organisations. They are the rights that belong to these groups in relation to 
their performances, phonograms and broadcasts respectively. These rights are related to 
copyright: the owners of ‘related’ or ‘Related’ rights give expression to the authors of the 
original works in their communication of these works to the public. 

Examples of related (or “Related”) rights include:

•	 a pianist plays a jazz tune written by a composer;

•	 an actor performs a role in a play written by playwright;

•	 a record company produces songs and music written by authors and composers;

•	 broadcasting organisations broadcast works and phonograms on their stations.
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At the international level, ‘related rights’ are conferred by the 1961 International Conven-
tion for the Protection of Performers, Producers of Phonograms and Broadcasting Organi-
sations, known as the “Rome Convention”. Moldova is a Party to that Convention since 
1995.

(B) Industrial Property Rights 

Industrial property covers two main categories:

(i) those designed primarily to stimulate innovation, design and the creation of techno-
logy – for example, inventions (protected by patents), integrated circuit layouts, indus-
trial designs and undisclosed information/trade secrets. The protection is usually given 
for a finite term (typically 20 years in the case of patents); and

(ii)  those designed to protect distinctive signs – in particular trademarks (which distin-
guish the goods or services of one firm from those of other firms) and geographical 
indications (which identify goods as originating in a place where a given characteristic 
of the goods is essentially attributable to its geographical origin). The protection may 
last indefinitely, provided that the sign in question continues to be distinctive.

The following is a brief description of the various categories of industrial property 
rights:

Patents

A patent refers to an exclusive right granted for an invention. It can be either a product 
or a process that provides a new way of doing something, or offers a new technical so-
lution to a problem. It is granted by the State to an inventor for the results of his or her 
invention in the field of technology enabling him or her to personally implement the 
invention for a certain period of time, or to authorise another person to implement it.

A patent protection is granted for a limited period, generally 20 years. During that pe-
riod the invention cannot be made, used, distributed or sold, without the consent of 
the patent owner. The patent owner, however, may give permission to, or license, other 
persons to use the invention on mutually agreed terms. Alternatively, the owner may sell 
the right to the invention to another person, who will then become the new owner of 
the patent. When the patent protection expires the invention enters the public domain. 
Once that happens, the patent owner no longer holds exclusive rights to the invention, 
and the invention becomes available for commercial exploitation by others.

Examples of patents include:

•	 the ‘black box’ carried in aircrafts;

•	 electric lighting;

•	 micro-processors.



24

To be protected by a patent, an invention must:

•	 be of practical use, and do what the applicant says it will do;

•	 show an element of ‘novelty’ - in other words, some new characteristic which is not 
known in the body of existing knowledge (‘prior art’) in the technical field in question;

•	 involve an ‘inventive step’ - the invention must not be obvious to someone with know-
ledge and experience in the technological field of the invention;

•	 be accepted as ‘patentable’ under the law of the country where the patent is sought. 
Plant or animal varieties, commercial methods, discoveries of natural substances, sci-
entific theories, plans, schemes or other purely mental processes usually cannot be pa-
tented.

A patent is normally granted by the patent office of a country, or by a regional office that 
does the work for a number of countries – such as the European Patent Office, based in 
Munich, Germany. Under these regional systems an applicant requests protection for the 
invention in one or more countries, and each country decides whether to provide patent 
protection within its borders. The WIPO4-administered Patent Co-operation Treaty (PCT) 
provides for the filing of a single international patent application. This means that, by 
making one application, an applicant may seek protection in as many States Parties to 
the PCT as he requires.

A formal application for a patent is required to secure a patent. The application usually 
contains the title of the invention, with a few words describing the general nature of 
the invention. It must describe the invention sufficiently clearly so that someone with 
knowledge of the technology in that technical field could use or reproduce the inven-
tion from the information given. Such descriptions are usually accompanied by visual 
materials such as plans, drawings, or diagrams to better describe the invention. An ap-
plication must also have at least one ‘claim’ of novelty; that is information which clearly 
distinguishes the invention from what is already known. 

Patent rights are usually enforced in a court which, in most countries, can issue an order 
to stop the infringement of the patent in question. Conversely, a court can also declare a 
patent invalid upon a successful challenge by a third party 

Trademarks

A trademark is a distinctive sign which identifies certain goods or services with a specific 
person or business. Trademarks may be one or a combination of letters, words, phrases, 
music or vocal sounds, fragrances, shapes, logos, colours, aspects of packaging used as 
distinguishing features. 

The origin of trademarks dates back to ancient times, when craftsmen reproduced their 
signatures, or ‘marks’ on their products to distinguish them from others. Over the years 
4 World Intellectual Property Organisation – WIPO.
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these marks evolved into today’s system of protection of trademarks. The system helps con-
sumers to choose products or services because of the trademark associated with them.

A trademark gives the registered owner the exclusive right to use the trademark as a 
brand name for the goods or services specified in the registration, or to authorise another 
to use it in return for payment. More generally, trademarks promote initiative and enter-
prise worldwide by rewarding the owners of trademarks with recognition and financial 
reward. Another important function of trademarks is that they identify the source or ori-
gin of goods or services, thus providing considerable protection to consumers against 
confusion or deception from counterfeiters. 

Examples of trademarks include:

•	 the brand names ‘Coca-Cola’ and ‘Pepsi’;

•	 Moldova wine brands, such as Pulcari and Cricova, marked with identifiable symbols, so 
that buyers can trace their origin and determine their quality.

A trademark does not have to be registered. However, if it is not registered and another 
person uses the same trademark, a legal claim may need to be made by the person who 
believes the trademark rightfully belongs to him. That person will have to prove in a 
court of law that he has developed a reputation in the trademark and that the use of the 
other trademark would be likely to confuse or deceive the public. This can be difficult 
and expensive. In contrast, a person who owns a registered trademark will find it much 
easier to successfully sue another person who uses the same trademark as his own on 
the same or similar goods or services.

To register a trademark, an application for registration of a trademark must be filed with 
the national or regional trademark office. It is always a good idea to search the national 
trademarks database before using a new trademark and before filing an application to re-
gister it. An identical or similar trademark could prevent a person’s application to register 
his or her trademark. The application must contain a clear reproduction of the sign filed for 
registration - including any colours, forms or three-dimensional features – as well as a list of 
goods or services to which the sign would apply. Among the other conditions that the sign 
must fulfil before it can be protected as a trademark, it must be distinctive so that consum-
ers can distinguish it as identifying a particular product or service and to distinguish it from 
other trademarks identifying other goods or services. The time taken between the filing 
and examination of applications can vary considerably. After the trademark is accepted for 
registration (and provided that no opposition is filed against the application, or the oppo-
sition is unsuccessful), the trademark will be registered once the registration fee is paid. It is 
important to note that the effects of registration are limited to the country (or, in the case 
of regional registration, the countries) concerned.

The system of international registration of trademarks is made possible under a system 
(administered by WIPO) governed by the Madrid Agreement Concerning the International 
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Registration of Marks and the Madrid Protocol. A person who has a link (through nationa-
lity, domicile or real and effective establishment) with a State Party to one or both of 
these international agreements may, on the basis of an application (only as far as the 
Protocol is concerned) or registration with the trademark office of that country, obtain 
an international registration which would operate in some or all of the other countries of 
the Madrid Union. In the past, persons seeking protection for their trademarks in other 
countries had to apply separately in each country of interest.

The period of protection varies from country to country but a trademark can be renewed 
indefinitely beyond the time limit on payment of additional fees. In case of dispute, the 
protection of a trademark is enforced by the courts. Moldova is a Party to the Madrid 
Agreement since 1991 and to the Madrid Protocol since 1997.

Industrial designs

An industrial design is the ornamental or aesthetic aspect of an article. This ornamental 
aspect may be constituted by elements which are three-dimensional (e.g. the shape or 
surface of an article) or two-dimensional (such as lines, patterns or colour) but must not 
be dictated solely or essentially by technical or functional considerations. Industrial de-
signs are what make an article appealing, thus increasing it marketability. They can be 
applied to a wide variety of products – from watches and jewellery to electrical appli-
ances, leisure goods and architectural structures. In most countries, an industrial design 
must appeal to the eye in order to be protected by the laws of that country. 

Examples of industrial designs are:

•	 the emblem of a Mercedes car;

•	 the shape of a Coca-Cola bottle.

A number of products, for example a Coca-Cola bottle, can be both a design and a trade-
mark. However, they do not cover the same aspects. A trademark serves to identify that 
the goods or services originate from a certan undertaking and to distinguish that un-
dertaking’s products or services from those of its competitors. The design covers the ap-
pearance of a product and the patent can cover the function, operation or construction 
of a new invention. To be eligible for protection, an industrial design must normally be 
“original” or “new”. Different States use varying criteria for these terms and the process 
for registration will also vary from State to State. Protection of an industrial design means 
that third parties, not having the consent of the owner of the protected industrial design, 
may not make, sell or import articles bearing or embodying a design which is a copy, or 
substantially a copy, of the protected design, even when such acts are undertaken for 
commercial purposes.

When a design is registered a registration certificate is issued. The person or entity who 
has registered the design is then assured an exclusive right against unauthorised copy-
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ing or imitation of the design by third parties, thus promoting honest trade practices 
and helping to ensure a fair return to the registered owner on the investment. The term 
of protection should not be for less than 5 years, with the possibility of further periods 
of renewal up to a total of 15 to 25 years in most cases. An industrial design may also be 
protected as a work of art under copyright law or be protected under unfair competition 
law, but this will depend on the laws of the country concerned.

Industrial design protection is normally limited to the country in which protection is 
granted. However, under the Hague Agreement Concerning the International Deposit of 
Industrial Designs – which is administered by WIPO – a procedure has been established 
to make an international registration. By filing a single international deposit with WIPO, 
the applicant can ensure that his design will be protected in as many States Parties of the 
Hague Agreement as he wishes. Moldova is a Party to this Agreement since 1994.

Geographical indications� 

A geographical indication is protected as a sign which identifies a good as originating in 
the territory of a country, or a region or locality in that territory, where a given quality, 
reputation or other characteristic of the good is essentially attributable to its geographi-
cal origin. 

A well-known example of this is the Geographical Indication: Champagne, which can 
only be used for labelling wine made in the Champagne region of France. Another exam-
ple of geographical indication is Thai silk from Thailand and Basmati rice from India.

Unlike other objects of intellectual property, geographical indications have particular 
traits: by law, they do not belong to anyone with exclusive rights; they cannot be as-
signed or licensed. Recognition of appellations of origin (AO) or geographical indications 
(GI) merely creates the right to use them; allowing any person in the appropriate geo-
graphical area to do so. For this reason, it is common for associations of producers to par-
ticipate in the recognition process, control of the AO or GI, the promotion of the products 
and frequently to invest in the AO or GI as a brand. While this is costly, the benefits of a 
working AO and GI system include, in addition to the added price value of brand recog-
nition on domestic and foreign markets, a longer term contribution to the sustainable 
development of agriculture, halting the exodus from rural areas, employment, attraction 
of youth in farming, agricultural diversification, rural tourism development, etc. 

Layout-designs of integrated circuits

In view of the importance of modern technology, and reliance upon computers, legislators 
in many countries have provided specific protection for design layouts of electronic circuits 
used in computers and many other electronic products such as radios and televisions.

5 For the wider purposes of this publication, “Geographical Indications” strictu sensu includes protected geo-
graphical indications (GIs), appellations of origin (AOs) and guaranteed traditional specialities (TSGs). 
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The purpose of such legislation is to protect the “silicon chips”, otherwise known as “inte-
grated circuits”, which have played a major role in technological advancement since the 
early 1980s. The chip6 provides the basis for the operation of various electronic devices, 
from a calculator and digital watch to a television set, personal computer and heart 
pacemaker. The circuits used in computer chips are very intricate and designed to ensure 
that the computer chip operates as efficiently as possible. Moreover, a great deal of time, 
thought and effort are used in designing such circuits. 

Under the World Trade Organisation’s Trade Related Intellectual Property (TRIPS) Agree-
ment, WTO members are required to protect layout designs (topographies) of integrated 
circuits in accordance with the provisions of the Treaty on Intellectual Property in Re-
spect of Integrated Circuits, 1989 (often referred to as the “Washington Treaty”). The TRIPS 
Agreement, however, excludes some of the provisions of the Treaty (e.g. provisions on 
compulsory licences) and supplements it with respect to bona fide acts involving the 
infringement of integrated circuits or industrial articles containing them. The minimum 
term of protection for layout designs under the TRIPS Agreement is ten years. This means 
that all WTO members have to ensure that, in their domestic laws and practices, inte-
grated circuit designers receive protection for their designs for not less than ten years.

In many countries the law does not require that circuit layouts be registered to enjoy 
protection and this is not required under the TRIPS Agreement either. As a member of 
the WTO, Moldova is required to apply these provisions.

Protection of undisclosed information

Undisclosed information – trade secrets or know-how – covers confidential information 
of commercial value, including business information and know-how. Trade secrets are 
generally protected under the discipline of unfair competition, which under various le-
gal systems provides a remedy against acts of competition contrary to honest business 
practices, such as confusing or misleading the customer and discrediting the competi-
tor. In common law countries, the doctrine of “passing off” (misrepresenting one’s busi-
ness goods or services as another’s, to the latter’s detriment, using the same trademark 
without permission) may also be applied.

The international minimum standards that WTO Members are required to observe are 
set out in the TRIPS Agreement7. 

6 The “chip” (Circuit Housed in a Platform) is an integrated unit of transistors, diodes and capacitors which join or 
alter electrical currents which enable the electronic functions that operate the electrical device.

7 The TRIPS Agreement is discussed in detail in chapter 2.
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The PCA and ENAP – the context of Moldova’s commitments on the 
protection of intellectual property rights

The Partnership and Cooperation Agreement (PCA), which forms the legal basis of EU-
Moldova relations, was signed in November 1994 and entered into force in July 1998. 
It covers a wide range of areas including political dialogue, trade and investment, eco-
nomic co-operation, legislative approximation, culture and science. The parties recall the 
common values that they share, and state their commitment to promote international 
peace and security as well as the peaceful settlement of disputes, and agree that respect 
for democratic principles and human rights as well as for the principles of market econ-
omy underpin their internal and external policies and constitute an essential element 
of partnership and the Agreement. In the trade area, the parties accord to one another 
Most Favoured Nation (MFN) treatment and limit the possibility of imposing restrictions 
on imports and exports. The PCA also provides that, upon further progress of market 
oriented economic reforms in Moldova, the possibility of beginning negotiations on the 
establishment of a free trade area will be considered. 

The main and general provision concerning Law Approximation is Article 50 which pro-
vides that the Republic of Moldova shall endeavour to ensure that its legislation will be 
gradually made compatible with that of the EU and that the approximation of laws shall 
extend to seventeen sectors, including “rules on intellectual property”. Article 49 pro-
vides expressly that:

1.	 Pursuant to the provisions of this Article and of Annex III, the Republic of Moldova shall con-
tinue to improve the protection of intellectual, industrial and commercial property rights in 
order to provide, by the end of the fifth year after the entry into force of the Agreement for 
a level of protection similar to that existing in the Community, including effective means of 
enforcing such rights.

2.	 By the end of the fifth year after entry into force of the Agreement, the Republic of Moldova 
shall accede to the multilateral conventions on intellectual, industrial and commercial pro-
perty rights referred to in Paragraph 1 of Annex III to which Member States of the Commu-
nity are parties or which are de facto applied by Member States according to the relevant 
provisions contained in these conventions.

In a Joint declaration concerning Article 49, it is clarified that, for the purpose of the 
PCA, “intellectual, industrial and commercial property includes in particular copyright, 
including the copyright in computer programmes, and Related rights, the rights relat-
ing to patents, industrial designs, geographical indications, including appellations of 
origin, trademarks and service marks, topographies of integrated circuits as well as pro-
tection against unfair competition as referred to in Article 10 bis of the Paris Conven-
tion for the protection of Industrial Property and protection of undisclosed information 
on know-how”. Moreover, Article 71 of the PCA provides that the parties shall support 
the development of modern methods of information handling, including the media, 
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and stimulate the effective mutual exchange of information. Priority shall be given to 
programmes aimed at providing the general public with basic information about the 
Community, and the Republic of Moldova including, where possible, mutual access to 
databases in full respect of intellectual property rights. 

The PCA operates for a period of ten years and continues unless either cancelled by 
either party or renewed in a new agreement. While the EU-Moldova PCA has not been 
cancelled, the Government of Moldova has indicated its desire for a new agreement and 
the European Commission indicated its readiness to negotiate an extended Free Trade 
Agreement with Moldova during the 6th meeting of the Moldova-EU Cooperation Sub-
committee for Trade and Investments held in Brussels. In 2009, the EU and the Republic 
of Moldova engaged in specific negotiations on a bilateral agreement on Geographical 
Indications which is expected to result in the signature of an agreement before the end 
of 2010. Moreover, in January 2010, wider negotiations on an EU-Moldova Association 
Agreement commenced and are continuing. At the time of writing, the intellectual prop-
erty concepts related to these negotiations had not yet been presented or discussed.

During the currency of the EU-Moldova PCA, the European Neighbourhood Policy (ENP) 
was developed in 2004, with the objectives of avoiding the emergence of new dividing 
lines between the enlarged EU and Related countries and of strengthening the prospe-
rity, stability and security of all of the countries concerned. Under the ENP, the EU of-
fers related countries a privileged relationship, building upon a mutual commitment to 
common values (democracy and human rights, rule of law, good governance, market 
economy principles and sustainable development) and goes beyond existing relation-
ships by offering a deeper political relationship and economic integration. At the same 
time, the level of ambition of the relationship is dependent on the extent to which these 
values are shared. The ENP remains distinct from the process of enlargement although 
it does not prejudge, for the EU, how the relationship of ENP countries with the EU may 
develop in future, in accordance with Treaty provisions8. For its practical development, a 
central element of the European Neighbourhood Policy is the bilateral European neigh-
bourhood Action plans (EnAps) agreed between the EU and each partner country. 
These set out an agenda of political and economic reforms with short and medium-term 
priorities and the operation of ENAPs commenced in 2005. Implementation of ENAPs is 
jointly promoted and monitored through bilateral sub-Committees.

The EU-Moldova ENAP was adopted on 22 February 2005 for an initial period of three 
years. Progress on the Action Plan has been reviewed in 2004, 2006, 2008, 2009 and 2010 
in the European Commission’s Progress Reports on Moldova. A Moldovan assessment of 
progress was also published by the Moldovan Ministry for Foreign Affairs and EU Integra-

8 The European Neighbourhood Policy applies to the EU’s immediate neighbours by land or sea – Algeria, Arme-
nia, Azerbaijan, Belarus, Egypt, Georgia, Israel, Jordan, Lebanon, Libya, Moldova, Morocco, Occupied Palestinian 
Territory, Syria, Tunisia and Ukraine. Although Russia is also a neighbour of the EU, relations are instead devel-
oped through a Strategic Partnership covering four “common spaces”.
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tion in November 2007 and in January 2009. In the context of law approximation, there 
are 39 references to legislation in the EU-Moldova ENAP including a number of specific 
requirements regarding the development and implementation of Moldovan law and 
policy in regard to the protection of intellectual property rights based on international 
and European standards. These requirements while less legally binding than the PCA 
provisions, elaborate specific detail and create specific priorities for the general gradual 
approximation commitments of Article 50 of the PCA, including in the intellectual pro-
perty rights field9. At the same time, it is important to note that the intellectual property 
rights field is one of the few areas of “gradual approximation” that is separately the sub-
ject of a “hard deadline” for full conformity to EU standards under the PCA – viz. the 5 
year deadline set by Article 49(1) – see above. 

The ENAP provisions concerning intellectual property law and policy focus, in particular, 
on ensuring a level of protection in Moldova similar to that in the EU, including effective 
means of enforcement, in line with Articles 49 & 50 of the PCA10. 

EU and international standards in the field of Intellectual Property 
Protection

As already noted here, the protection of intellectual property is a matter of national law 
and the application of relevant international agreements to which a country is a party. 
Some of the international dimension is encapsulated in WTO and WIPO membership. In 
other cases, the relevance and application of intellectual property conventions is a mat-
ter of convention by convention ratification by a country and the subsequent implemen-
tation of the requirements of a particular convention.

Because of these various sources of law in the field of intellectual property rights protec-
tion, it is not sufficient to examine law approximation to EU standards in this field simply 
with reference to EU Directives and without reference to the main international agree-
ments and conventions that relate to particular types of intellectual property. In many 
fields of intellectual property, EU and international standards are inextricably linked. In 
some, EU standards are higher or more rigorous than those arising, for example, under 
the WTO TRIPS Agreement. For these reasons, the examination in this publication of the 
requirements to approximate begins with a consideration of international agreements 
and conventions followed by the PCA and ENAP commitments of Moldova (chapter 2). 
The distinct features of EU law and policy in regard to intellectual property rights protec-
tion are examined in chapter 4. 

9 While there is some difference of view between the European Commission and the Republic of Moldova on the 
status of the ENAP after three years of implementation, it nonetheless provides a continuing agenda for reforms 
in Moldova. The EU view is that the three year implementation period in the ENAP is an “initial” implementation 
period. Moldovan authorities, however, take the general view that the implementation period of the 2005 ENAP 
is over and envisage a new ENAP related to a prospective new EU-Moldova legal agreement.

10 This is covered by Section 39 of the ENAP and considered in detail in chapter 2 of this publication.
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The protection of Intellectual Property Rights in Moldova

Following independence, the Republic of Moldova began the process of establishing 
a modern Intellectual Property System, compatible with the international and regional 
systems. In 1991 the State Copyright Agency and in 1992 the State Agency on Industrial 
Property Protection were established. From 1993 to 1997, the two agencies focused on 
the development of the regulatory and institutional framework, while the years 1997 
to 2000 were devoted to enforcement issues as well as to the preparation of accession 
to the World Trade Organisation (WTO). During the period of accession of the Republic 
of Moldova to the WTO, the legislation in the field of intellectual property was changed 
primarily for the purpose of compliance with the requirements imposed by the TRIPS 
Agreement. This process included amending both laws on the protection of IP objects 
(trademarks and appellations of origin, patent inventions, new plant varieties, industrial 
designs, topographies of integrated circuits, copyright and related rights) and civil - ad-
ministrative legislation. While the Republic of Moldova became a member of the WTO in 
2001, the most recent advancement of important TRIPS related legislation in Moldova 
took place in 2007 with the adoption of important amendments to the Criminal Code 
providing for penal sanctions against the infringement of intellectual property rights11.

As part of the wider process of developing and up-grading the national intellectual pro-
perty system; under the National Strategy for Developing the National system of Protec-
tion and Use of Intellectual Property until 2010, the State Agency on Industrial Property 
Protection and the State Agency on Copyright merged into a single specialised public 
organisation at the end of 2004 – The State Agency for Intellectual Property (AGEPI)12. 
AGEPI is an independent decision making body, subordinated to the Government of the 
Republic of Moldova. It has the status of a state enterprise and it is a self-financing body. 
Its remit includes:

•	 Developing proposals relating to state policy and the normative-legislative framework for 
the protection of intellectual property rights.

•	 Receiving and examining applications and granting titles of protection for IPRs and admi-
nistering the National Registers of intellectual property.

•	 Providing technical and legal consultancy and services in the IPR field.

•	 Conducting various educational and promotional programmes of activity designed to 
stimulate and enhance the development of intellectual property in Moldova.

•	 Implementation of national legislation and international treaties in the field.

11 Law No. 446-XV of 30 December 2004 and Law No. 1143-IV of 29 May 2007.
12 The legal basis for the merger was the Code on Science and Innovations (approved by Law No. 259-XV of 15 July 

2004). AGEPI acts in accordance with the Code which provides the institutional and legal framework of the intel-
lectual property system, together with Government Decision No. 1016 of 13 September 2004 on the creation of 
the State Agency on Intellectual Property.
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AGEPI also represents the Republic of Moldova in international and regional organisa-
tions in the field of intellectual property. 

Under the Code of Civil Procedure, the Court of Appeal of Chisinau has the competence 
to hear intellectual property cases at first instance with the possibility of appeal to the 
Supreme Court of Justice. While there are no specialised courts dealing with the intel-
lectual property rights issues in the Moldovan Judicial system, the recent changes under 
the Code of Civil Procedure contribute to a quasi-specialisation of the courts in settling 
litigation related to intellectual property. Under Moldovan legislation, rights holders can 
initiate civil, administrative or criminal proceedings for the enforcement of intellectual 
property rights. Nonetheless, there is a general view that the number of judges who are 
sufficiently professional and skilled in the intellectual property field is very low. 

The enforcement of intellectual property rights at the borders of the Republic of Moldova 
is ensured by the Customs Code13 which regulates actions for the protection of intellec-
tual property rights in regard to exported and imported goods. In June 2005, the struc-
ture and the responsibilities of the Customs Service in the field of intellectual property 
were enhanced. Specifically, the Customs Code of Moldova was amended in order to 
incorporate EC Regulation 1383/200314. 

As part of the process of harmonisation of national legislation with EU law, the entire 
legal framework of the Republic of Moldova in the field of intellectiual property was re-
vised and upgraded. As a result recent new laws were adopted that include:

•	 The new Law on the Protection of Industrial Designs15, 2007;

•	 The new Law on the Protection of Inventions, 200816;

•	 The new Law on the Protection of Trademarks, 200817;

•	 The new Law on the Protection of Geographical Indications, Appellations of Origin and 
Traditional Specialities Guaranteed, 200818;

•	 The new Law on the Protection of Plant Varieties, 200819;

•	 The new Law on Copyright and Related Rights20, 2010.

13 Law No. 1149-XV of 20 July 2000.
14 Council Regulation (EC) No 1383/2003 of 22 July 2003 concerning customs action against goods suspected of in-

fringing certain intellectual property rights and the measures to be taken against goods found to have infringed 
such rights, OJ L 196 of 2 August 2003.

15 Law on the Protection of Industrial Designs No. 161 of 12 July 2007.
16 Law on the Protection of Inventions No. 50-XVI of 7 March 2008.
17 Law on the Protection of Trademarks No. 38-XVI of 29 February 2008.
18 Law on the Protection of Geographical Indications, Appellations of Origin and Traditional Specialities Guaran-

teed No. 66-XVI of 27 March 2008.
19 Law on the Protection of Plant Varieties No. 39-XVI of 29 February 2008.
20 Law on Copyright and Related Rights No. 139 of 2 July 2010.
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The new Law on Copyright and Related Rights, adopted in July 2010, represents a par-
ticularly recent and significant legislative milestone. 

Two Collective Management Organisations (CMOs) were established in 1999 and 
2000: the Association for Copyright and Related Rights (AsDAC) and National Association 
“Copyright”. At present, AsDAC is entitled (accredited by AGEPI) to collect remuneration 
for authors and performers whereas “Copyright” collect remuneration for performers 
and phonogram producers. Following a Supreme Court Decision of June 2010, the two 
CMOs are currently negotiating new arrangements for collecting remunerations, which 
should come into effect with the approval of AGEPI in August 2010. 

Present plans and strategies in the Republic of Moldova related to 
intellectual property law and its further approximation

Moldova has legislated extensively in order to align its laws to international and Euro-
pean Union standards, and continues to improve and update its Codes and other sec-
ondary instruments in order to fully implement the new legislation.

The National Strategy for Developing the National System of Protection and Use of Intel-
lectual Property until 2010 aims at the promotion of a coherent state policy in the field 
of intellectual property, compatible with the mechanisms of the EU and other states in 
the world, at ensuring an efficient protection of intellectual property rights and at the 
integration of the national system for the protection of intellectual property in the eco-
nomic, social and cultural development of the Republic of Moldova.

The main objectives of the Strategy are the following:

•	 To ensure optimal conditions for the creation and the protection of intellectual pro-
perty.

•	 To improve the normative basis of the IPR protection system.

•	 To create a functional mechanism for fighting against IPR infringements and prevent-
ing the importation, fabrication and commercialisation of counterfeit products.

•	 To increase the level of public awareness about the importance and value of intellec-
tual property.

•	 To educate and train the agents, professionals, civil servants and specialists acting in 
the field of intellectual property.

•	 To extend and develop international cooperation in the field of intellectual property.

•	 To improve the information system and services for the protection of intellectual pro-
perty.

Other related strategies and programmes in Moldova are focused on encouraging In-
novation and SME Development. 



INTELLECTUAL PROPERTY LAW AND POLICY

��

The State Programme for Sustaining Small and Medium Sized Enterprises for the years 2009-
201121 provides for a set of actions to be undertaken to increase the capacities of SMEs to 
use Intellectual Property assets for business development and the improvement of the 
competitiveness in the market. 

In November 2006, the Government of the Republic of Moldova approved the Investment 
Attraction and Export Promotion Strategy for 2006-201522. The main goals of this Strategy 
are to increase the volume of foreign investments, modernise and restructure the 
national economy, create new efficient sectors and reduce regional and structural 
disparities in the development of the national economy. 

In addition, the Strategy provides that, in order to promote exports and the image of 
the country, the Government will concentrate, inter alia, on promoting the brands of lo-
cal products destined for export markets and on protecting the intellectual property of 
Moldovan products on export markets. 

In regard to the period from 2011 to 2015, on which this publication has a particular 
focus, it is understood that work has commenced within AGEPI on proposals for a new 
strategy to guide development of the legislation and enforcement mechanisms for intel-
lectual property rights protection in the period 2011–2015.

The Sectoral Law Approximation Guideline on Intellectual Property 
Law and Policy

The development of law and policy concerning intellectual property in line with EU com-
mitments is an area of fundamental interest for the effective functioning of the market 
economy in Moldova, the attraction of foreign investment, the development of creative 
arts and research and development efforts and the advancement of international trade 
relations. It is also important as part of Moldova’s longer term process of EU Integration. 
This Guideline is intended to assist this process. 

This Sectoral Law Approximation Guideline on Intellectual Property law and policy di-
vides into three inter-related Parts dealing with – 

(1) an analysis of the present situation in the Republic of Moldova;

(2) the EU approximation challenges to be met - providing summarised information on the 
essence of the EU Acquis in the sector and 

(3) a general assessment together with strategic recommendations and conclusions re-
garding the further development of approximation in Moldova in the intellectual pro-
perty field in the light of the analysis and the wide-ranging nature of the subject and its 
regulation under EU law.

21 Government Decision No. 123 of 10 February 2009 on the approval of the State Programme for Sustaining Small 
and Medium-sized Enterprises for the years 2009-2011.

22 Government Decision No. 1288 of 9 November 2006 on the approval of the Investment Attraction and Export 
Promotion Strategy for 2006-2015.
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How to use this Guideline

In general terms, the process of credible law approximation in Moldova is somewhat 
hampered by a lack of clear understanding of what is to be approximated and how this 
can best be achieved. A high rate of staff turnover in responsible public institutions exac-
erbates this situation resulting in information loss and a recurring need for institutional 
understanding to be reinforced. 

This publication is, therefore, primarily aimed at providing the fullest understanding of 
the essence of the EU laws and policies that require approximation in Moldova on the 
basis of the commitments overviewed in this Chapter. Accordingly, it is a source of ready 
information to everyone directly or indirectly concerned with Moldova’s efforts in regard 
to the approximation of intellectual property law and policy with EU norms. 

The second purpose of this publication is to take stock of the extent of progress in 
Moldova vis-а-vis Moldova’s commitments in the field of intellectual property over-
viewed in this Chapter. On account of the somewhat ad-hoc manner in which many pub-
lic institutions in Moldova approach law approximation, it can be difficult for these or 
other Government organisations to have a clear picture of how much progress has actu-
ally been made. A clear view of the extent of progress is obviously important in order to 
plan further progress in coming years and to properly present Moldova’s achievements 
at any point in time to external audiences (especially to the European Union). 

The third purpose here is to facilitate further progress in approximation in the sector 
by looking ahead to realistic priorities over the next 4 to 5 years. This is based on a gaps 
analysis as between the progress to date and the country’s law approximation commit-
ments in the sector. This should assist better planning of next steps and a more strategic 
approach to achieving fuller approximation in Moldova in the years ahead. 

Finally, this Guideline is not intended to be static. It is specifically intended to be a base 
document which can and should be easily updated by the Moldovan State Agency on 
Intellectual Property (AGEPI) - ideally annually - to allow for the sustainable and con-
tinuous fulfilment of the three specific purposes of having an overall Guideline on the 
approximation of intellectual property law and policy to EU standards. In principle, the 
updates would cover:

• Additional law approximation progress achieved in the sector;

• New developments in EU law and policy in the sector from 2010;

• New strategic directions and planning in Moldova in regard to achieving fuller approxi-
mation;

• New commitments by Moldova in regard to the sector e.g. arising from new interna-
tional agreements.
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2. REQUIREMENTS TO APPROXIMATE IN 
REGARD TO INTELLECTUAL PROPERTY 
LAW & POLICY AND THE MAIN POLICY 
CONTEXT 

Introduction

A general overview of Moldova’s commitments to advance the process of law approxi-
mation in the field of intellectual property was presented in Chapter 1. In this Chapter, 
the meaning of the detailed commitments in the EU-Moldova PCA, ENAP and other doc-
uments of relevance to law approximation in the field of intellectual property protection 
is explored. 

Before addressing the PCA and ENAP requirements specifically, it is necessary to set 
these requirements in their international context via an examination of the main inter-
national agreements and conventions that relate to particular types of intellectual prop-
erty23. This is particularly relevant and necessary in considering the intellectual property 
sector in Moldova because of the very high number of international conventions and 
treaties ratified by the Republic of Moldova.

g Requirements of International Agreements

(1) The WTO Trade-Related Aspects of Intellectual Property Rights 
(TRIPS) Agreement24 

By far the most important and comprehensive multilateral international agreement 
binding on all Members of the World Trade Organisation (WTO) is the Agreement on 
Trade-Related Aspects of Intellectual Property Rights (usually referred to as the TRIPS 
Agreement). The TRIPS is one of the 18 agreements which are binding on all Members of 
the World Trade Organisation. 

23 The distinct features of EU law and policy in regard to intellectual property rights protection are examined in 
chapter 4.

24 Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), 1994. This is accessible at: http://
www.wto.org/english/tratop_e/TRIPS_e/t_agm0_e.htm.
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As at 23 July 2008, the WTO had 153 Members, including the Republic of Moldova which 
joined the WTO on 26 July 2001. Thus, in Moldova the TRIPS Agreement provides a mini-
mum standard by which to measure the adequacy of national laws and practices. Moreo-
ver, the TRIPS Agreement incorporates the fundamental provisions of two key international 
agreements – the Paris Convention for the Protection of Industrial Property25 and the Berne 
Convention for the Protection of Literary and Artistic Works (see further below)26 – to which 
the Republic of Moldova is already a Party.

The general goals of the TRIPS Agreement are contained in the Preamble of the Agree-
ment, which reproduces the basic Uruguay Round negotiating objectives established 
in the intellectual property area by the 1986 Punta del Este Declaration27 and the GATT 
1988/89 Mid-Term Reviews. These objectives include the reduction of distortions and 
impediments to international trade, the promotion of effective and adequate protection 
of intellectual property rights and ensuring that measures and procedures to enforce in-
tellectual property rights do not themselves become barriers to legitimate trade. These 
goals should be read in conjunction with Article 7 (Objectives), according to which the:

	 “protection and enforcement of intellectual property rights should contribute to the promo-
tion of technological innovation and to the transfer and dissemination of technology, to 
the mutual advantage of producers and users of technological knowledge and in a manner 
conducive to social and economic welfare, and to the balance of rights and obligations.” 

The Agreement28 recognises the rights of WTO Members to adopt measures for public 
health and other public interest reasons and to prevent the abuse of intellectual prop-
erty rights, provided that such measures are consistent with the provisions of the TRIPS 
Agreement.

The TRIPS Agreement is of paramount importance for two reasons. First, because it incor-
porates by reference (with the exception of the provisions on “moral rights” in the Berne 
Convention) all the main provisions of the principal conventions of the World Intellectual 
Property Organisation (WIPO) and the Paris and Berne Conventions in their most recent 
variations, which thus become obligations under the TRIPS Agreement between WTO 
Member States. Secondly, the TRIPS Agreement adds a number of other obligations on 
matters where existing conventions are silent or were seen as being inadequate. These 
include the basic principles on “National Treatment” and “Most-Favoured Nation” treat-
ment, which provide the basis of the GATT/WTO system and detailed and specific provi-
sions on procedures and remedies for the enforcement of intellectual property rights at 

25 The Republic of Moldova is a party to the Paris Convention since 25 December 1991.
26 The Republic of Moldova is a party to the Berne Convention since 2 November 1995.
27 This GATT Ministerial Declaration of 20 September 1986 marked the official launch of the multilateral trade round 

known as the Uruguay Round which resulted in the creation of the WTO and the adoption of various agreements 
including the TRIPS Agreement, 1994.

28 Article 8 (Principles).
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the national level and the settlement of disputes on intellectual property issues at the 
international level.

More specifically, the TRIPS Agreement covers seven main categories of intellectual 
property:

1. copyright and related rights (i.e. the rights of performers, producers of sound record-
ings and broadcasting organisations);

2. trademarks, including service marks;

3. geographical indications, including appellations of origin;

4. industrial designs;

5. patents, including the protection of new varieties of plants;

6. layout-designs of integrated circuits; and

7. un-disclosed information (including trade secrets and test data).

In terms similar to those provided for in the Paris Convention and the Berne Conven-
tion, TRIPS provides for “National Treatment” as one of the basic principles underlying 
the agreement29 and the WTO agreements in general. Moreover, TRIPS illustrates how na-
tional treatment applies in relation to pre-existing conventions in the area of intellectual 
property. It provides that:

 Each Member shall accord to the nationals of other Members treatment no less favourable 
than that it accords to its own nationals with regard to the protection of intellectual prop-
erty, subject to the exceptions already provided in, respectively, the Paris Convention (1967), 
the Berne Convention (1971), the Rome Convention or the Treaty on Intellectual Property 
in Respect of Integrated Circuits. In respect of performers, producers of phonograms and 
broadcasting organisations, this obligation only applies in respect of the rights provided 
under this Agreement. Any Member availing itself of the possibilities provided in Article 6 of 
the Berne Convention (1971) or paragraph 1 (b) of Article 16 of the Rome Convention shall 
make notification as foreseen in those provisions to the Council for TRIPS30.

Clauses on “national treatment” have existed, in one form or another, in other intellec-
tual property agreements. The principle of national treatment means – as regards the 
protection of industrial property provided in Article 2 of the Paris Convention - that each 
Contracting State must grant the same protection to nationals of the other Contracting 
States as it grants to its own nationals. Nationals of non-Contracting States are also pro-
tected by the convention if they are domiciled or have a real and effective industrial or 
commercial establishment in a Contracting State. 

29 Article 3.
30 Article 3.1.
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It is important to note that the TRIPS Agreement provides that: nothing in Parts I to IV 
of the Agreement shall derogate from existing obligations that members may have to 
each other under:

- the Paris Convention;

- the Berne Convention;

- the Rome Convention;

- the Treaty on Intellectual Property in Respect of Integrated Circuits31.

The inclusion in TRIPS of a Most-Favoured-Nation (MFN) provision is the first of its kind 
in regard to the protection of intellectual property. Accordingly, any advantage, favour, 
privilege or immunity with regard to the protection of intellectual property granted by a 
WTO Member to the nationals of any other country shall be accorded “immediately and 
unconditionally” to the nationals of all other Members, subject to some exceptions32. This 
means that if Moldova (as a Member of the WTO) were, for example, to give any advan-
tage, favour, privilege or immunity with regard to intellectual property to the nationals 
of another country, whether or not it is a WTO Member, Moldova would then be required 
to give the same treatment to the nationals of all other WTO Members.

Another major feature of the TRIPS is that it automatically applies the provisions of the 
pre-existing Conventions to all WTO Members, even if they are not Parties to them. For 
example, a country which is a member of the WTO but is not a Party to the Washington 
Convention33 would be bound, by virtue of the TRIPS, by various provisions of that Agree-
ment (see Article 35 of the TRIPS) and the additional provisions (Articles 36-38) in Section 
6 (Layout-Designs (Topographies) of Integrated Circuits) in the TRIPS Agreement.

The obligations under the TRIPS apply equally to all WTO Member States, which must 
implement the detailed provisions of that Agreement through their laws, regulations 
and administrative procedures34. In common with many other treaties, the TRIPS Agree-
ment is a minimum standards Agreement, which allows WTO members to provide more 
extensive protection on intellectual property if they are able and willing to do this. An-
other feature it shares with other minimum standards treaties is that States which are 
bound by it (WTO Members) are left free to determine the most appropriate means and 
method of implementing the provisions within their own legal system and practice. In 

31 Article 2.2.
32 Article 4.
33 The Republic of Moldova is a party to the Washington Convention (Patent Cooperation Treaty) of 1971 since 25 

December 1991. There are currently 142 contracting parties to this Convention.
34 However, developing countries were given until 1 January 2000 to apply most of the provisions (with the no-

table exceptions of national and MFN treatment, which applied immediately). Moreover, special transition ar-
rangements operate in the situation where a developing country does not currently provide product patent 
protection in areas of technology, including pharmaceuticals (Article 65 (4)). There is also a provision (Article 66) 
applicable to countries on the United Nations list of Least-Developed-Countries, which are not required to apply 
the provisions of the TRIPS (with some exceptions, including national and MFN treatment) until January 2006.
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other words, different WTO Members can use different means to achieve the same end, 
or obligations, set out in the TRIPS.

Implementation of the TRIPS Agreement

The implementation of the TRIPS occurs at two levels: at the international level and at the 
domestic level. At the international level there are three means available for the effective 
implementation of the TRIPS: (a) international co-operation; (b) the TRIPS Council; and (c) 
the dispute settlement mechanism.

It will be noted that WTO members, even if they are not Party to the Berne Convention, 
must comply with the substantive law provisions of the Berne Convention, except that 
WTO Members not Party to the Berne Convention are not bound by the moral rights 
provisions of the Berne Convention. Since Moldova is a Party to the Berne Convention, it 
will continue to be bound by all the provisions of that Convention (including the moral 
rights provisions) and it will have to observe the additional obligations under the TRIPS 
as a member of the WTO.

It is also to be noted that developing and “transition” countries could (at least until the 
year 2000) delay the application of most of the obligations provided for in the TRIPS 
Agreement (Article 65). Naturally, States Party to the Berne Convention cannot delay the 
application of their obligations provided for in that Convention.

Under the TRIPS Agreement, the principles of national treatment, automatic protection 
and independence of protection also bind those WTO Members which are not Party to 
the Berne Convention. As has already been noted, the TRIPS Agreement also imposes an 
obligation of “most-favoured-nation treatment”, under which advantages accorded by a 
WTO Member to the nationals of any other country must also be accorded to the natio-
nals of all WTO Members. Moreover, the possibility of delayed application of the TRIPS 
Agreement mentioned above does not apply to national treatment and most-favoured 
treatment obligations.

(a) international co-operation: WTO Members have important responsibilities in imple-
menting the TRIPS Agreement. Under Article 69, Members agree to co-operate with each 
other with a view to eliminating international trade in goods infringing intellectual pro-
perty rights. For this purpose, they agree to establish “contact points” and to exchange 
information on the international trade of goods infringing intellectual property rights. 
They are required, in particular, to promote the exchange of information and co-opera-
tion between customs authorities with regard to trade in counterfeit trademark goods 
and pirated copyright goods.

(b) tripS council: The TRIPS Council plays a crucial role in the implementation of the 
TRIPS Agreement. In addition to monitoring the operation of the Agreement - in par-
ticular, Members’ compliance with their obligations - the Council is required to review 



44

the implementation of the TRIPS Agreement at least every two years (Article 71). For this 
purpose, Member States are required to notify the Council of all their national legislation 
and rulings pertaining to the TRIPS (Article 63). The Council is also required to facilitate 
consultation between Member States on matters relating to the TRIPS and to provide as-
sistance to Members in relation to dispute settlement procedures.

Moreover, the Council has the authority to consult and seek information from any source 
it deems appropriate (Article 68). In particular, the Council is to co-operate with the World 
Intellectual Property Organisation (WIPO). Where information is being sought within a 
Member State’s jurisdiction, there is no requirement that the Council should inform the 
Member State in question.

(c) Settlement of Disputes: In the event of a dispute between Member States of the 
WTO, the Agreement on TRIPS prescribes a dispute settlement process based on Articles 
XXII and XXIII of GATT 1994 and the WTO Dispute Settlement Understanding. The action 
can, however, be initiated only if a benefit under the TRIPS Agreement is being “nullified 
or impaired”, or if the attainment of any objective of the Agreement is being impeded as 
a result of the failure of any Member to carry out its obligations. The other provisions of 
GATT relating to the international dispute settlement procedures applied to the TRIPS 
Agreement since January 2000. It is now possible for a WTO Member which has a reason-
able grievance against other Members regarding the rights and obligations contained in 
the TRIPS Agreement to avail itself of the dispute settlement mechanisms and processes 
of the WTO, which are contained in the Dispute Settlement Understanding.

There have been a number of disputes concerning the observance of the TRIPS that have 
been heard before a WTO Settlement of Disputes Panel and the Appellate Body.

THE INDIA PHARMACEUTICALS AND AGRICHEMICALS CASE AT THE WTO

In the India – Patent Protection for Pharmaceutical and Agricultural Chemical Products 
case (WT/DS79/1), the European Union complained that India had failed to provide pa-
tent protection for pharmaceutical and agricultural chemical products, and had also 
failed to establish formal systems to enable the filing of patent applications of, and pro-
vide exclusive marketing rights for, such products.

The EU argued that this was inconsistent with India’s obligations under paragraphs 8 and 
9 of Article 70 of the TRIPS Agreement. On 9 September 1997, the EU requested the es-
tablishment of a Panel on Dispute Settlement. Following the establishment of a Panel on 
16 October 1997, the Panel found – after hearing the arguments from both plaintiff and 
defendant – that India had not complied with its obligations under Article 70.8 (a) of the 
TRIPS Agreement by failing to establish a legal basis that adequately preserves novelty 
and priority in respect of applications for product patents for pharmaceutical and agricul-
tural chemical inventions, and was also not in compliance with Article 70.9 of the TRIPS
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Agreement by failing to establish a system for the grant of exclusive marketing rights.

The Dispute Settlement Body adopted the Report on 2 September 1998.

A more recent case involved whether or not Canada was properly complying with the 
minimum protection term of 20 years for patents.

THE CANADA PATENT TERM CASE

On September 18, 2000, the World Trade Organisation ruled that Canada’s term of pro-
tection for certain patents based on applications filed before October 1, 1989 (“Old Act” 
patents) was inconsistent with the World Trade Organisation Agreement on Trade-Re-
lated Aspects of Intellectual Property Rights (TRIPS). The World Trade Organisation ruling 
pertained to patents across all fields of technology. The World Trade Organisation ruling 
flowed from a decision of a World Trade Organisation Panel that was established in Sep-
tember 1999 at the request of the United States. The decision of the World Trade Organi-
sation Panel was appealed by Canada but was subsequently upheld by the World Trade 
Organisation Appellate Body.

Canada’s Patent Act contained two different terms of protection for patents, depending on 
the date the application was filed. The “Old Act” patents benefited from a term of 17 years 
counted from the date the patent was granted (based on applications filed before October 
1, 1989 - former Section 45 of the Act) and the “New Act” patents benefited from a term of 20 
years from the date the patent application was filed (based on applications filed on or after 
October 1, 1989 - Section 44 of the Act). The patent term of 20 years from the date of filing 
was introduced into Canadian law effective October 1, 1989 as part of Bill C-22 (1987). Previ-
ously, all patents had a term of protection of 17 years from the date of grant.

The World Trade Organisation found that the term of protection of 17 years from the date 
of grant for “Old Act” patents was inconsistent with the TRIPS Agreement, in instances 
where the patent was granted within three years from the date the application was filed. 
Canadian legislation was amended in 2001 to provide a minimum patent term of 20 years 
counted from the date of filing to all non-expired patents granted under the “Old Act”. 

There were approximately 129,000 “Old Act” patents currently in force and, of these, some 
45,000 patents had a term of protection of less than 20 years from the date of filing of the 
patent application. According to the Canadian Patent Office, the real focus of this case 
was on 25 commercially significant drugs that were covered by the old patent system in 
Canada and US general concerns about substantially lower drug prices in Canada.

There are various provisions in the TRIPS Agreement laying down notification require-
ments on the part of WTO Members. One of the most important is to be found in the 
requirement on Member States to notify the “Laws and regulations, and final judicial deci-
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sions and administrative rulings of general application, made effective by a Member pertain-
ing to the subject matter of this Agreement (the availability, scope, acquisition, enforcement 
and prevention of the abuse of intellectual property rights)”35. The “main dedicated intel-
lectual property laws and regulations” have to be notified in English, French or Spanish, 
while the “other laws and regulations” can be notified in a Member’s national language. 

The submission of the full texts of the laws or regulations can be made directly by Mem-
ber States to the WTO Secretariat, which will then make these available to the TRIPS 
Council. When national laws and regulations pertaining to TRIPS are amended, the TRIPS 
Council must be notified without delay after the entry into force of the amendment (nor-
mally within 30 days where no translation is required and within 60 days where transla-
tion is necessary)36.

(2) Copyright and Related rights and major International 
Agreements relevant to Moldova and the requirements of the 
TRIPS

There are several conventions providing minimum international standards for the pro-
tection of copyright and related rights. By far the most important one is the Berne Con-
vention for the Protection of Literary and Artistic Works.

There are also a number of other international agreements which are of special interest 
to the Republic of Moldova, including the Rome Convention for the Protection of Perfor-
mers, Producers of Phonograms and Broadcasting Organisations, 196137, and the Geneva 
Convention for the Protection of Producers of Phonograms against Unauthorised Duplica-
tion of their Phonograms, 197138.

Mention should also be made of the Universal Copyright Convention of 1952, to which 
Moldova is a Party since 199739. The best known feature of that Convention is the in-
stantly recognisable © symbol, which means that a work is protected in all the States 
that have become a Party to the Convention. The Convention also requires, among other 
things, the name of the copyright owner, and the year and date of first publication. The 
Convention, however, is very much overshadowed by the Berne Convention, which pro-
vides more stringent standards for the international protection of copyright. 

35 Article 63.2 of the TRIPS Agreement in conjunction with paragraph 1 of that Article.
36 Translations of laws and regulations must be accompanied by the authentic texts of the laws and regulations in the 

national language of the WTO Member in question. Under Article 2 (5) of the Agreement between the WIPO and the 
WTO, the assistance of the WIPO will be available for developing country Members for the translation of laws and 
regulations to fulfil the requirements of the TRIPS Agreement, whether or not they are Members of the WIPO.

37 The Republic of Moldova is a Party to the Rome Convention since 5 December 1995. There are currently 88 Con-
tracting Parties to this Convention.

38 The Republic of Moldova is a Party to the Geneva Convention since 17 July 2000. There are currently 77 Contract-
ing Parties to this Convention.

39 The Republic of Moldova joined the Universal Copyright Convention on 23 June 1997. There are currently 100 
Contracting Parties to this Convention.
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It was recognised during the Uruguay Round negotiations that the Berne Convention for 
the Protection of Literary and Artistic Works (concluded in 1886 and revised several times 
since then) already provided a basic standard of copyright protection. It was, therefore, 
agreed that the existing level of protection under the latest Act (the Paris Act of 1971) of 
that Convention, should form the basis of the copyright minimum standards to be pro-
vided under the WTO. This is reflected in the TRIPS Agreement provision under which Mem-
bers “shall comply with Articles 1 through 21 of the Berne Convention (1971) and the Appendix 
thereto”40. However, WTO Members do not have obligations under the TRIPS in regard to 
the rights conferred under Article 6bis of the Berne Convention, i.e. moral rights (the claim 
to authorship and to object to any derogatory action in relation to a work, which would be 
prejudicial to the author’s honour or reputation), or the rights derived from them. Moral 
rights were apparently excluded on the basis that they were not regarded as trade related. 
The USA took the position that such rights should not be strengthened in any way. Civil 
law countries interpreted this as a triumph of common law economic copyright over al-
ternative concepts of authors’ personal rights, particularly in view of the very debateable 
point that it is the inability to waive moral rights that creates the potential for interference 
with trade. In that regard, it is noteworthy that the Berne Convention does not state that 
moral rights must be unwaivable (that is a matter left to national law)41. 

More recently, the WIPO Copyright Treaty and the WIPO Performances & Phonograms 
Treaty, both of which were adopted in 1996, have updated the Berne and Rome Conven-
tions, and built on the terms of the TRIPS Agreement to provide a higher standard of pro-
tection, especially with regard to digital and electronic media, including the internet. 

At present there were 88 States party to the WIPO Copyright Treaty, including the Re-
public of Moldova42, and 86 States party to the WIPO Performances & Phonograms Treaty, 
again including the Republic of Moldova43.

Berne Convention

The Berne Convention establishes basic categories for copyright protection, rights and the 
duration of copyright protection. The Convention provides some consistency in the copy-
right law of participating States. Since 1886, the Convention has been amended six times 
to keep pace with the emergence of new technologies. The amendments adopted in Berlin 
(1908), for example, incorporated photography, film and sound recording. Those adopted 
in Rome (1928) added broadcasting; and the Brussels conference (1948) added television.

At present there were 164 States party to the Convention, including the Republic of 
Moldova since 1995.

40 Article 9.1 of the TRIPS Agreement.
41 On this, see Catherine Colston: “Principles of Intellectual Property Law”, Cavendish Publishing Limited, London, 

1999, pp 273 to 274.
42 The Republic of Moldova is a Party to the WIPO Copyright Treaty Convention since 6 March 2002.
43 The Republic of Moldova is a Party to the WIPO Performances & Phonograms Treaty since 20 May 2002.
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MAIN PROVISIONS OF THE BERNE CONVENTION

• Works which enjoy protection in one of the Contracting States must be given the same 
protection in each of the Contracting States as those States grant to their own nationals 
(Article 5 (1));

• Such protection must include every production in the literary, scientific and artistic do-
main, whatever may be the mode or form of its expression (Article 2(1));

• The enjoyment and exercise of literary, scientific and artistic rights may not be subject to 
any formality of registration, or the like, and is “independent of the existence of protec-
tion in the country of origin” (Article 5(2));

• The minimum standards of protection conferred on authors under the Berne Convention 
include:

- the right of translation (Article 9);

 the right of public performance and of communication to the public of a perfor-
mance (Article 11);

- the right of broadcasting and of communication to the public by wire, by re-broad-
casting or by loudspeaker or any other analogous instrument of the broadcast of 
the work (Article 11bis);

- the right of public recitation (Article 11 ter);

- the right of adaptation, arrangement and other alteration (Article 12); and 

 the right of making the cinematographic adaptation and reproduction of a work 
(Article 14);

•	 The resale right of artists and authors – the “droit de suite”44 – relating to their original 
works of art and manuscript – is optional (Article 14ter).

• Exceptions and limitations on economic rights of authors are only allowed in three cases45.
45

44 Literally translated, “droit de suite” means a right to what follows. In the context of intellectual property rights, it 
refers principally to a right to benefit from later sales (known as “resales”) of works. First proposed in the 1860s, 
the droit de suite was established in France in the 1920s to assist the widows of artists killed in the 1914-18 War. 
It supplemented a special tax on the overall turnover of art dealers that has been used for a special arts social 
welfare fund. The droit de suite aims to provide visual artists with a share of revenue from sales of their work after 
the initial sale of that work to a dealer or other buyer. It has been criticised as an inappropriate or ineffective tax. 
It has also been characterised as a measure of justice for creators and as an extension of intellectual property. 
Typically, artists sell the canvas, pigment or paper - the embodiment of their creativity - but retain the intellectual 
property. The droit entitles artists or their estates to up to 5% of the price of the artwork when the embodiment 
is resold; thus they share in the increase in value of the work over time. The droit lasts while a work is in copyright. 
Droit de suite provisions were subsequently incorporated into the copyright legislation of the European Union 
and reflected in the Berne Convention for the Protection of Literary & Artistic Works. The EU Resale Royalty Direc-
tive (see Chapter 4 of this publication) harmonised legislation in EU Member States. The concept of the droit de 
suite has not found much favour in the US (although a form of the droit is in place in California), Canada, New 
Zealand or Asia – hence its optional nature in the TRIPS Agreement. In Australia it was recently established by the 
Resale Royalty Right for Visual Artists Act 2009 (Cth), in effect from 9 June 2010.

45 This is the so-called “Three-step test” of the Berne Convention and means that any exceptions and limitations to 
economic rights of authors are only allowed in certain special cases provided for by law (Step 1) provided that they 
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The protection granted by the Convention is for the life of the author plus fifty years after 
his death46. However, the Convention specifically allows for shorter terms of protection 
in certain cases47. For photographic works and works of applied art, the minimum term 
of protection is 25 years from the making of the work.

The Convention permits the use of protected works in certain special cases without 
having to obtain the authorisation of the right-holder, and without having to pay any 
remuneration for such use: “provided that such reproduction does not conflict with a nor-
mal exploitation of the work and does not unreasonably prejudice the legitimate interests of 
the author”48. Such exceptions include: reproduction in quotations and the use of works 
by way of illustration for teaching purposes, provided such use is compatible with fair 
practice and mention is made of the source and the name of the author49; reproduction 
of newspaper or similar articles and use of works for the purpose of reporting current 
events50; and “ephemeral recordings made by a broadcasting organisation”51. 

The Appendix to the Berne Convention permits developing countries, under certain condi-
tions, to impose some limitations to the right of translation and the right of reproduction. 

Rome Convention

The Rome Convention for the Protection of Performers, Producers of Phonograms and Broad-
casting Organisations, concluded in 1961, provides minimum international standards of 
protection and establishes national treatment as the basic principle of protection. At 
present there are 88 States party to that Convention. The Republic of Moldova became a 
Party to that treaty on 5 December 1995. 

The Convention affords specified levels of protection to performers, producers of pho-
nograms, and broadcasting organisations. Each Contracting State is required to give 
“national treatment” to performers, producers of phonograms and broadcasting organi-
sations, if one of a number of conditions set out in Articles 4 to 6 is met.

do not conflict with normal exploitation of the work (Step 2) and do not unreasonably prejudice legitimate interests of 
the author (Step 3). Firstly stated in Article 9(2) of the Berne Convention, the three-step-test was later confirmed 
in Article 13 of the TRIPS, Article10 of the WCT, Article 16 of the WPPT, Article 6(3) of the EU Database Directive, 
Article 6(3) of the EU Computer Programmes Directive and Article 5.5 of the EU Information Society Directive. 

46 Berne Convention – Article 7.1.
47 Berne Convention – Article 7.2 & 4.
48 Berne Convention – Article 9.2.
49 Berne Convention – Article 10.
50 Berne Convention – Article 10bis.
51 Berne Convention – Article 11bis.3. “Ephemeral recordings” mean recordings with a short life and refer to such 

matters as the pre-recording of a performance to be broadcast. On this, see the Canadian Supreme Court Deci-
sion in Bishop v. Stevens, [1990] 2 S.C.R. 467 where the Court held that “The right to broadcast a performance 
under s. 3(1) of the Copyright Act does not include the right to make “ephemeral” recordings beforehand for the 
purpose of facilitating the broadcast. … Ephemeral recordings are a very convenient device for broadcasters and 
their use is widespread, but they are also subject to abuse”. 
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(1) Performers’ Protection: The Convention defines “performers” as “actors, singers, musicians, 
dancers, and other persons who act, sing, deliver, declaim, play in, or otherwise perform li-
terary or artistic works”52. The protection granted to performers under the Convention 
is limited. Performers are granted the following rights: first, the right to prevent the 
broadcasting and communication to the public of their live performances; secondly, to 
prevent the fixation of the live performance53; and thirdly, to prevent the reproduction 
of a fixation, but only where the original fixation was either made without consent, or 
the reproduction was made for purposes different to those for which the performer 
gave consent54. The performer is not protected, for example, against rebroadcasting, or 
the further use of a recording when the live performance was recorded with consent. 
The Convention deals with the subsequent use of phonograms and, whilst it provides 
for a single remuneration for performers and/or phonogram producers, distribution of 
this remuneration is to be determined by the domestic laws of Member States55. 

(2) Protection of Phonogram Producers: Phonogram producers are granted the right to pro-
hibit or authorise the direct or indirect reproduction of their phonograms56. 

(3) Protection of Broadcasting Organisations: Broadcasting organisations are permitted 
to authorise or prohibit the re-broadcasting of their broadcasts, the fixation of their 
broadcasts and the reproduction of any fixation made without their consent. The com-
munication to the public at a place where an entrance fee is payable of their television 
broadcasts is protected, but it is up to the domestic law of a Member State to determine 
the conditions under which it may be exercised57.

Geneva Convention

The Geneva Convention for the Protection of Producers of Phonograms Against Unauthorised 
Duplication of Their Phonograms (1971) provides obligations on all Contracting States to 
protect a producer of phonograms who is a national of another contracting State against 
making duplicates without the consent of the producer, against the importation of such 
duplicates, where the making or importation is for the purposes of distribution to the 
public, and against the distribution of such duplicates to the public. Protection may be 
provided as a matter of copyright law and related rights, sui generis (Related rights) law, 
unfair competition law, or penal law.

Protection must last for at least 20 years from the first fixation or the first publication of 
the phonogram.

52 Rome Convention, Article 3(a).
53 For practical purposes, the “fixation of a work“ essentially refers to a recording.
54 Rome Convention, Article 7.
55 Rome Convention, Article 12.
56 Rome Convention, Article 10.
57 Rome Convention, Article 13(a), (b) and (c).
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This treaty is administered by World Intellectual Property Organisation in co-operation 
with the International Labour Office and UNESCO. There are currently 77 States party to 
the Geneva Convention, including the Republic of Moldova since 17 July 2000.

Bruxelles Convention Relating to the Distribution of Programme-
Carrying Signals Transmitted by Satellite (1��4) 

The Convention provides for the obligation of each contracting State to take adequate 
measures to prevent the unauthorised distribution on or from its territory of any pro-
gramme-carrying signal transmitted by satellite. The distribution is unauthorised if it has 
not been authorised by the organisation – typically a broadcasting organisation – which 
has decided what the programme consists of. The obligation exists in respect of organi-
sations that are nationals of a contracting State. The provisions of this Convention are 
not applicable, however, where the distribution of signals is made from a direct broad-
casting satellite.

To date, 33 countries have signed or ratified the Bruxelles Convention of 1974, including 
the Republic of Moldova which ratified the Convention with effect from 28 October 2008.

TRIPS Agreement (on Copyright and related rights)

In addition to requiring compliance with the basic standards of the Berne Convention, 
the TRIPS Agreement clarifies a number of issues and adds certain important obligations 
concerning copyright. This is why the regime provided under the TRIPS is sometimes re-
ferred to as “Berne-plus-TRIPS”. 

The TRIPS provides that “[C]omputer programmes, whether in source or object code, shall 
be protected as literary works under the Berne Convention (1971)”58. This provision makes 
it clear that the provisions of the Berne Convention that apply to literary works shall be 
applied also to computer programmes. Therefore the general term of protection of 50 
years also applies to computer programmes.

The Agreement also provides that data bases and other compilations of data, whether 
in machine-readable or other form, are to be protected under copyright59. Data bases 
are eligible for copyright protection provided that, by reason of the selection or arrange-
ment of their contents, they constitute intellectual creations.

At least in respect of computer programmes and, in certain circumstances, of cinemato-
graphic works, the TRIPS agreement requires that authors shall have the right to au-
thorise or to prohibit the commercial rental to the public of originals or copies of their 
copyright works60. 

58 TRIPS Agreement, Article 10.1.
59 TRIPS Agreement, Article 10.2.
60 TRIPS Agreement, Article 11.
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The general rule contained in Article 7(1) of the Berne Convention (as incorporated in the 
TRIPS Agreement) specifying that the term of protection shall be the life of the author and 
50 years after his death, is supplemented by the TRIPS requirement that: “whenever the term 
of protection of a work, other than a photographic work or a work of applied art, is calculated 
on a basis other than the life of a natural person, such term shall be no less than 50 years from 
the making of the work, 50 years from the end of the calendar year of making.”61.

As for exceptions, the TRIPS requires WTO Members to confine limitations or exceptions 
to exclusive rights to certain special cases which do not conflict with a normal exploita-
tion of the work and do not unreasonably prejudice the legitimate interests of the right 
holder62. This also applies to all limitations and exceptions permitted under the Berne 
Convention and the Appendix thereto as incorporated into the TRIPS Agreement.

Related Rights 

The TRIPS includes provisions on the protection of performers, producers of phonograms 
and broadcasting organisations63. Under Article 14 (1), performers have the possibility of 
preventing the unauthorised fixation of their performance on a phonogram (for example, 
the recording of a live musical performance). The fixation right covers only aural not audio-
visual fixations. Performers must also be in a position to prevent the reproduction of such 
fixations. They are also to be given the possibility of preventing the unauthorised broad-
casting by wireless means and the communication to the public of their live performance. 

WTO Members have to grant producers of phonograms an exclusive reproduction right. 
In addition to this, they have to grant, in accordance with Article 14(4), an exclusive rental 
right; at least to producers of phonograms. The provisions on rental rights apply also to 
any other right holders in phonograms as determined by national law. This right has the 
same scope as the rental right in respect of computer programmes.

Broadcasting organisations have, in accordance with Article 14(2) of the TRIPS, the right 
to prohibit unauthorised fixation, the reproduction of fixations, and the re-broadcasting 
by wireless means of broadcasts, as well as the communication to the public of their 
television broadcasts.

The term of protection is stipulated to be at least 50 years for performers and producers 
of phonograms, and 20 years for broadcasting organisations64.

Article 14(6) of the TRIPS Agreement provides that any Member may, in relation to the 
protection of performers, producers of phonograms and broadcasting organisations, 

61 TRIPS Agreement, Article 12.
62 TRIPS Agreement, Article 13.
63 TRIPS Agreement, Article 14.
64 TRIPS Agreement, Article 14(5).
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provide for conditions, limitations, exceptions and reservations to the extent permitted 
by the Rome Convention.65

MAIN PROVISIONS OF THE TRIPS ON COPYRIGHT AND RELATED RIGHTS65

•	 Incorporation of Articles 1 to 21 of the Berne Convention, excluding moral rights, with 
respect to the expression and not the ideas, procedures, methods of operation or ma-
thematical concepts as such;

•	 Protection of computer programmes as literary works and of compilations of data;

	 Recognition of rental rights, at least for phonograms, computer programmes and cin-
ematographic works (except if rental has not led to widespread copying that impairs the 
reproduction right);

•	 Exceptions to exclusive rights to be limited to special cases which do not conflict with a 
normal exploitation of the work and do not unreasonably prejudice the legitimate in-
terests of the right holder;

•	 Recognition of 50 years minimum terms for works (other than photographic works or 
works of applied art) owned by juridical persons, and for performers and phonogram 
producers;

•	 Recognition of rights of performers, producers of phonograms and broadcasting organi-
sations (Article 14);

•	 As for “related rights”, the TRIPS does not include significant new standards, except for 
the extension of the term of protection for performers and for producers of phonograms 
to 50 years (20 years were granted under the Rome Convention);

•	 Enforcement rules are also strengthened in the copyright field, particularly because of 
the obligation to establish criminal procedures and penalties against copyright piracy 
on a commercial scale.

The 1��� WIPO Treaties

Two new international instruments were concluded in December 1996 between mem-
bers of the WIPO Convention: the WIPO Copyright Treaty (WCT) and the WIPO Perfor-
mances and Phonograms Treaty (WPPT). Their principal purpose was to provide a new 
framework of solutions to the problems posed by the new means of electronic dissemi-
nation of works protected by copyright and certain related rights. Moldova has ratified 
and is now a party to both Treaties since 2002.

The Treaties provide a further extension to the Berne/Rome provisions as improved by 
the TRIPs Agreement. This was done in the following way:

65 This summary has been reproduced from the publication entitled “Training Tools on the TRIPS Agreement: The 
Developing Countries’ Perspective”. UNCTAD Commercial Diplomacy Programme, Geneva, January 2002.
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MAIN NEW PROVISIONS OF THE WCT, ON COPYRIGHT

•	 The creation of a new specified right of distribution (Article 6);

•	 A general right of communication to the public, by wire or wireless means, including the 
making available to the public “in such a way that members of the public may access 
these works from a place and at a time individually chosen by them” (i.e. via the Internet) 
(Article 8). The Internet aspect of this new right is often referred to as the “on-demand” 
right;

•	 A provision that in respect of photographic works, the lesser term of protection (25 years) 
permitted under Berne will not be applied (Article 9);

•	 General application of the “three step test” of Berne to all exceptions and limitations (Ar-
ticle 10);

•	 New obligations concerning the protection of technical anti-copying devices, and of 
rights management information (Articles 11 and 12).

MAIN NEW PROVISIONS OF THE WPPT, ON PERFORMANCES 

protection of performers:

•	 The provision of moral rights of paternity (attribution) and integrity for the performer in 
respect of live aural performances or performances fixed in phonograms (Article 5);

•	 Exclusive economic rights of authorising broadcasting and communication to the public 
of unfixed performances, and of fixation of unfixed aural performances (Article 6);

•	 The exclusive right of authorising direct or indirect reproduction of performances fixed in 
phonograms (Article 7);

•	 The exclusive right of distribution of original and copies of performances fixed in phono-
grams (Article 8);

•	 The exclusive right of authorising commercial rental, as regards performances fixed in 
phonograms (Article 9);

•	 The exclusive right of making available to the public performances fixed in phonograms, 
in “on-demand” services (Article 10);

•	 The right in common with the phonogram producer to a single equitable remuneration 
for direct or indirect use of phonograms for broadcasting or any communication to the 
public (Article 15).
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MAIN NEW PROVISIONS OF WPPT, ON PHONOGRAMS 
protection of phonogram producers:

•	 The provision of an exclusive right of distribution (Article 12);

•	 The provision of an exclusive right of making phonograms available to the public, in “on-
demand” services (Article 14);

•	 The right in common with the performer to a single equitable remuneration for the use 
of phonograms for broadcasting or any communication to the public (Article 15).

(�) Patents and International Agreements relevant to Moldova and 
the TRIPS requirements 

A fundamental requirement of patent law – as reflected in the laws and practices of 
many States - is that the details of an invention must be fully disclosed to the public. An 
invention must be described in sufficient detail to permit a person skilled in the art to 
repeat the effect of the invention. This is normally taken to mean that disclosure should 
enable the average expert with access to the appropriate facilities to reproduce the in-
vention for himself. Disclosure is normally achieved by means of a written description 
supplemented, where necessary, by drawings. 

International Agreements that protect patents can conveniently be classified into two 
categories: those that set down international minimum standards of protection which 
have to be observed by States which become Parties to them (by signature/ratification 
or by accession); and those which provide national and international mechanisms to 
manage the recognition and protection of patents internationally. The Paris Convention 
for the Protection of Industrial Property and the WTO’s TRIPS Agreement are the principal 
examples of the former, and the Patent Co-operation Treaty, the Patent Law Treaty and the 
Strasbourg Agreement are examples of the latter.

A third category of international agreements (mirrored in domestic laws) relates to in-
ventions which present problems of disclosure to the public in that repeatability (by 
a person skilled in the art) often cannot be ensured by means of a written description 
alone. An example of such a Convention is the Budapest Treaty on the International Recog-
nition of the Deposit of Micro-organisms for the Purposes of Patent Procedure. 

The following is an outline of the provisions of patent treaties in each category.

Paris Convention

The Paris Convention for the Protection of Industrial Property was adopted in 1883, and 
has been revised several times since then66. At present, there are 173 States party to 

66 The Paris Convention, concluded in 1883, was revised at Brussels in 1900, at Washington in 1911, at The Hague in 
1925, at London in 1934, at Lisbon in 1958 and at Stockholm in 1967, and it was amended in 1979.
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the Convention. The republic of Moldova became a Party to the Convention on 25 
December 1991. 

The Convention applies to industrial property rights, including patents, trademarks, in-
dustrial designs, utility models, trade names, indications of source, appellations of ori-
gin and the repression of unfair competition. In respect of Part II (Standards concerning 
the Availability, Scope and Use of Intellectual Property Rights), Part III (Enforcement of Intel-
lectual Property Rights) and Part IV (Acquisition and Maintenance of Intellectual Property 
Rights and Related Inter-Partes Procedures), WTO Members are obliged to comply with 
Articles 1 to 12, and 19, of the latest Act of the Convention, the Stockholm Act of 1967. 
The Convention is administered by the WIPO.

MAIN PROVISIONS OF THE PARIS CONVENTION

•	 Article 2 requires each Contracting State to grant the same advantages to nationals of 
the other Contracting States as it grants to its own nationals;

•	 The “right of priority” applies to patents (and utility models, where they exist), industrial 
designs and trademarks;

•	 On the basis of a regular first application file in one of the Contracting States, the appli-
cant may, within a certain period of time (12 months for patents and utility models, and 
6 months for industrial designs and trademarks), apply for protection in any of the other 
Contracting States. Such applications will be regarded as if they had been filed on the 
same day as the first application (Article 4);

•	 The Convention contains a number of common rules on the protection of various areas 
of industrial property. For example, patents and trademarks granted in different Con-
tracting States are independent of each other (Articles 4bis and 6);

•	 Where a trademark has been duly registered in the country of origin, it must, subject to 
certain exceptions, be accepted for filing and protected in its original form in the other 
Contracting States (Article 6 quinquies);

•	 Each Contracting State must refuse the registration, and prohibit the use of a trademark 
which is considered to be well-known in that State, which constitutes a reproduction, 
imitation or translation, liable to create confusion, with a well-known trademark (Arti-
cle 6bis), or which contains State emblems, official signs or hallmarks or names, abbre-
viations or emblems of intergovernmental organisations that have been communicated 
through the International Bureau of WIPO (Article 6ter);

•	 Article 12 of the Convention requires each Contracting State to maintain a special indus-
trial property service and a central office for the communication to the public of patents, 
(utility models), industrial designs and trademarks (Article12).

Generally speaking, the Convention leaves it up to the Contracting States to decide on 
the subject-matter to be protected, the rights to be conferred, permissible exceptions, 
and the minimum term of protection. 
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As indicated later in this Chapter, by addressing these – and also trade secrets and lay-
out-designs of integrated circuits – the TRIPS Agreement adds a substantial number of 
obligations, and sets specific international standards of protection for trade secrets and 
layout designs of integrated circuits (in the latter case, drawing heavily on the Washing-
ton Treaty of Intellectual Property in Respect of Integrated Circuits).

Patent Co-operation Treaty

The Patent Co-operation Treaty (PCT), 1970 (as amended) makes it possible for an inven-
tor in a Contracting State of the treaty to simultaneously ensure priority for his or her 
invention in any or all the other Contracting States, by filing an ‘international’ patent ap-
plication. At present, there are 142 Contracting States of the PCT, including the Republic 
of Moldova – which became a Party on 25 December 1991. All activities related to the 
PCT are coordinated by the WIPO.

If it were not for the PCT, an inventor would have to file a separate application in each 
country in which he wishes to protect his invention – and do this in accordance with the 
local law of each of these countries. This would entail a large investment to meet local 
costs associated with filing fees, translation, legal charges etc. Moreover, the inventor 
would be making an assumption that his invention would lead to commercial benefits in 
these countries. Under the PCT, inventors of Contracting States can now simultaneously 
obtain priority for their inventions in the countries in which they are interested, without 
having to file separate applications in these countries. 

In practical terms, an international patent application under the PCT may be filed by 
anyone who is a national or resident of a Contracting State. The filing of the application 
is normally done in the national patent office or any other office designated by each 
Contracting State, or with the International Bureau of WIPO in Geneva. If the applicant 
is a national or resident of a Contracting State that is a Party to the European Patent Con-
vention, the Harare Protocol on Patents and Industrial Designs, or the Eurasian Patent Con-
vention, the international application may also be filed with the European Patent Office 
(EPO), the African Regional Industrial Property Organisation (ARIPO), or the Eurasian Pa-
tent Office (EAPO), respectively. 

These applications are then passed on to WIPO for action. After that, they are referred to 
International Searching Authorities (ISAs), which are usually the patent offices appointed 
to carry out patent searches on a global basis. In case the receiving office is also an ISA, a 
separate referral is not required. The search results in an “international search report” that 
lists the citations of such published documents that might affect the patentability of the 
invention claimed in the international application.

The PCT also makes it possible to have a patent application examined by International 
Preliminary Examining Authorities which, in most cases, are the same as ISAs.
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The PCT regulates in detail the formal requirements that any international application 
must comply with. The applicant indicates the Contracting States in which he or she 
wishes the international application to have effect. The effect of the international ap-
plication is the same as if a national patent application had been filed with the national 
patent office of that State. 

The Patent Law Treaty

The Patent Law Treaty (PLT) is a multilateral treaty concluded on 1 June 2000 by 53 States 
and the European Patent Organisation. The Treaty was the culmination of 5 years of ne-
gotiations and was described by WIPO as: “a major step towards further harmonisation of 
patent law [which] promises to reduce the cost of patent protection and to make the process 
more user-friendly and widely accessible.”

Its aim was to harmonise formal procedures such as the requirements to obtain a filing 
date for a patent application, the form and content of a patent application, and repre-
sentation. The PLT harmonises certain patent application procedures (in order to reduce 
or eliminate formalities and the potential for loss of rights). However, it does not harmo-
nise substantive patent law. Thus, the laws of each country continue to provide for the 
conditions that must be met in order to receive a patent for an invention in that country. 
Nonetheless, WIPO is holding discussions regarding the harmonisation of substantive 
patent law. 

The Patent Law Treaty: 

•	 simplifies and minimises patent application requirements to obtain a filing date; 

•	 imposes a limit on the formal requirements that Contracting Parties may impose; 

•	 eases representation requirements for formal matters; 

•	 provides a basis for the electronic filing of applications; 

•	 provides relief with respect to time limits that may be imposed by the Office of a Con-
tracting Party and for the reinstatement of rights where an applicant or owner has 
failed to comply with a time limit and that failure has the direct consequence of causing 
a loss of rights; and 

•	 provides for the correction or addition of priority claims and restoration of priority 
rights. 

In particular, the PLT offers both inventors and national and regional patent offices a 
number of advantages, including:

•	 the use of standardised forms and simplified procedures that reduce the risk of error;

•	 cost reductions for inventors, applicants and patent lawyers;

•	 the elimination of cumbersome and complicated procedures;

•	 improved efficiency of patent offices and lower operating costs;
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•	 the possibility to introduce electronic filing of patent applications and related commu-
nications;

•	 reliance on a predictable maximum set of patent formalities in all countries party to the 
Treaty, resulting in easier access to foreign patent systems;

•	 exceptions from mandatory representation;

•	 enhanced legal certainty for applicants filing in their home country and abroad;

•	 relief and re-instatement of rights in case of missing certain time limits; and

•	 the possibility to obtain a filing date, even if the main part of the application (descrip-
tion) is filed in a foreign language.

The Republic of Moldova ratified the PLT in 2001 and it entered into force on 28 April 
2005.

The Strasbourg Agreement

The Strasbourg Agreement Concerning the International Patent Classification (or IPC) is also 
known as the IPC Agreement. It was signed on 24 March 1971 and entered into force on 
7 October 1975. It establishes a common classification for patents for inventions, inven-
tors’ certificates, utility models and utility certificates, known as the “International Patent 
Classification” (IPC). The IPC divides technology into eight sections with approximately 
70,000 sub-divisions. Each subdivision has a symbol consisting of Arabic numerals and 
letters of the Latin alphabet.

Such a classification is indispensable for the retrieval of patent documents in the search 
for “prior art.” Such retrieval is needed by patent-issuing authorities, potential inventors, 
research and development units, and others concerned with the application or develop-
ment of technology. The appropriate IPC symbols are indicated on patent documents 
(published patent applications and granted patents), of which over 2,000,000 are issued 
each year. The appropriate symbols are allocated by the national or regional industrial 
property office that publishes the patent document.

The IPC Agreement created a Union, which has an Assembly representing every State 
member. It also established a Committee of Experts, on which all contracting States are 
represented, to periodically revise the Classification. The current (eighth) edition entered 
into force on 1 January 2006.

The IPC Agreement was amended in 1979. The Agreement is open to States party to the 
Paris Convention. Although only some 57 States are party to the Agreement, the IPC is 
used by the patent offices of more than 100 States, four regional offices and the Secre-
tariat of WIPO under the Patent Cooperation Treaty (PCT) (1970).

The Republic of Moldova ratified the Strasbourg Agreement in 1997 and it entered into 
force on 1 September 1998.
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The Budapest Treaty

The Budapest Treaty on the International Recognition of the Deposit of Micro Organisms for 
the Purposes of Patent Procedure (1977, modified in 1980) deals with the situation where, 
if a micro-organism is not generally available to the public, the written disclosure of the 
invention might be held to be insufficient. This led industrial property offices in an in-
creasing number of countries to either require or recommend that the written disclosure 
of an invention involving the use of a new micro-organism be supplemented by the de-
posit of the micro-organism in a recognised culture collection. By the early 1970’s de-
positing of micro-organisms in culture collections had become fairly common. However, 
there was no uniform system of deposit or – more to the point – recognition of deposit. 
The minimum criteria that had to be met by such “recognised” collections were vague and 
ill-defined. Faced with those, and other uncertainties, many patent applicants saw no alter-
native but to deposit the same micro-organisms in several collections in different countries 
in order to guard against the possibility of any of their applications failing because of insuf-
ficient disclosure. This was obviously time consuming and expensive. 

In 1974 the Director-General of WIPO convened a Committee of Experts to discuss the 
possibility of international co-operation over the deposit of micro-organisms for patent 
purposes. The Committee proposed that certain culture collections should be recog-
nised as depository authorities and that a deposit made with any one of them should be 
recognised as valid for patent purposes by all the countries in which protection for the 
invention in question was sought. This recommendation was to form the basis of the Bu-
dapest Treaty, which was negotiated and adopted by sovereign States. At present, there 
were 72 International Depository Authorities under Article 7 of the Budapest Treaty. The 
Republic of Moldova is one of them.

 MAIN PROVISIONS OF BUDAPEST TREATY

•	 Certain culture collections are recognised as “International Depositary Authorities” (“IDAs”);

•	 Any Contracting State which allows or requires the deposit of micro-organisms for the 
purposes of patent protection must recognise, for these purposes, a deposit made in any 
IDA, wherever that IDA may be;

•	 Provision is also made for intergovernmental industrial property organisations – such as 
the European Patent Organisation – to recognise a deposit made in any IDA;

•	 Any culture collection can become an IDA provided that it has been formally nominated 
by the Contracting State on whose territory it is located and that the Contracting State 
has furnished assurances that the collection complies and will continue to comply with 
the requirements of the Treaty and the Regulations;
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•	 The most important of these requirements is that the IDA will be available on the same 
terms to any depositor, that it will accept and store micro-organisms deposited with it 
for the full period specified by the Treaty, and that it will furnish samples of deposited 
micro-organisms only to those entitled to receive them;

•	 The Regulations spell out the procedures which depositors and IDAs must follow, the 
duration of storage of deposited micro-organisms (at least 30 years or 5 years after the 
most recent request for a sample, whichever is later), and the mechanisms for the fur-
nishings of samples;

•	 The timing of deposit, and the timing and conditions of furnishing of samples are left 
mostly to the relevant national laws;

•	 IDAs must have the expertise and facilities necessary to keep the micro-organisms viable 
and uncontaminated throughout the storage period required by the Treaty. The Treaty 
and Regulations have provisions dealing with a situation where an IDA is no longer able 
to furnish samples of a micro-organism, or where an IDA ceases to function as such;

•	 The term “micro-organism” is not defined in the Treaty. The real issue is whether the de-
posit of something which purports to be a micro-organism is necessary for the purposes 
of disclosure and whether an IDA will accept it. For example, tissue cultures can be de-
posited under the terms of the Treaty even though, strictly speaking, they are not micro-
organisms. 

International Union for the Protection of New Varieties of Plants (UPOV)

The breeding of new varieties of plants requires a substantial investment in terms of skill, 
labour, material resources, and money, and may take from 10 to 15 years (for many plant 
species). A new variety, once released on the market, can often be readily reproduced by 
others so as to deprive the breeder of that variety of the opportunity to profit adequately 
from his investment. To grant the breeder of the new variety the exclusive right to ex-
ploit his variety both encourages him to invest in plant breeding and contributes to the 
development of agriculture, horticulture and forestry.

The development of intellectual property protection for plant varieties traces back to 
the first International Seed Congress (London, 1924) which resulted in the creation of 
the International Seed trade Federation (FIS67). Following further international coopera-
tion, the International Association of Plant Breeders for the Protection of Plant Varieties 
(ASSINSEL68) was established in 1938 with the main objective of elaborating and adopt-
ing an appropriate international convention69. Serious efforts in that direction resumed 
in 1957 when the International Union for the Protection of New Varieties of Plants (UPOV) 

67 Federation Internationale du Commerce des Semences.
68 Association Internationale des Selectionneurs pour la Protection de Obtentions Vegetales. 
69 FIS and ASSINSEL merged in 2002 to become the International Seed Federation (ISF).
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was established by the International Convention for the Protection of New Varieties of 
Plants (the “UPOV Convention”) of 1961 and headquartered in Geneva. 

The UPOV Convention came into force in 1968 and was revised in 1972, 1978 and 1991. The 
Convention deals exclusively with the protection of new plant varieties. To enjoy protec-
tion under the Convention, plant varieties have to be: distinct from existing, known varie-
ties; sufficiently uniform; stable; and new in the sense that they must not have been sold 
or offered for sale prior to certain specified dates, and they must be given an acceptable 
denomination. These criteria must be met if a variety is to be identifiable.70

MAIN PROVISIONS - INTERNATIONAL CONVENTION FOR THE PROTECTION OF 
NEW VARIETIES OF PLANTS

•	 The plant variety must exist physically in order to be protected by the Convention;

•	 All new varieties which meet the criteria of distinctiveness, sufficient uniformity, stability 
and novelty may be protected;

•	 A variety is deemed to be “distinct” if it is clearly distinguishable from any other variety 
whose existence is a matter of common knowledge at the time of the filing of the appli-
cation (Article 7);

•	 Establishing the distinctiveness of a variety requires that it be sufficiently uniform in its 
relevant characteristics to enable a description to be prepared which will distinguish the 
variety from other varieties of the same species;

•	 In order to ensure the continuity and further development of plant improvement, under 
the UPOV Convention, a protected plant variety must be available without restriction, 
for use by other breeders, farmers, local communities etc, as starting material for the 
development of other new varieties. The breeder of the resulting new variety must also 
be free, with one narrow exception, to market his new variety without payment to the 
breeder of the protected variety used as a germplasm70 source (this is to be contrasted 
with the patent system, in which protected plant material may not be available for use 
by others as a germplasm source);

•	 Another special provision is the “Farmer’s privilege”, which permits Member States to ex-
clude from the breeder’s right the saving of part of the harvest of a holding for re-use as 
seed on the same holding;

•	 New varieties developed by indigenous communities or farmers with traditional knowl-
edge which have a fixed identity when reproduced may, in many cases meet the UPOV 
criteria and be protected;

•	 The procedures for applying for plant variety protection are relatively simple and are 
normally completed by applicants themselves without the assistance of a legal

70 “Germplasm” is the genetic material which forms the physical basis of heredity and which is transmitted from 
one generation to the next by means of the germ cells. This term is frequently used instead of “genetic material” 
in regard to plants and refers specifically to seed or other material from which plants are propagated.
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	 specialist, with the result that costs incurred in relation to the application and regis-
tration of plant variety protection are, generally speaking, relatively low;

•	 Like other intellectual property rights, plant breeders71 rights are granted for a limited 
period of time, (minimum protection is 25 years for trees and vines and 20 years for all 
other species2) at the end of which varieties pass into the public domain;

•	 The breeder’s rights are also subject to controls, in the public interest, against possible 
abuse and the Convention specifically requires that varieties be made publicly available;

•	 The authorisation of the plant breeder is not required for the use of a variety for non-
commercial or research purposes, including its use of further new varieties. 

71

UPOV official mission is “to provide and promote an effective system of plant variety protec-
tion, with the aim of encouraging the development of new varieties of plants, for the benefit 
of society”. In that context and in order to keep abreast of projected increases in world 
population, and the need for future increases in food supplies, the continuous develop-
ment of improved plant varieties is seen as a matter of high priority. Over 100,000 new 
plant varieties have been protected under the UPOV system since it was first introduced. 
At the end of 2008, there were 81,364 plant varieties protected, including 32 Moldovan 
species72. 68 countries are currently members of the UPOV Convention, including the 
Republic of Moldova which joined the Convention on 28 October 1998. 

TRIPS Agreement (on Patents)

Part II, Section 5 of the TRIPS deals with patents. That section includes minimum stan-
dards that have to be observed relating to patentability and exceptions thereto, compul-
sory licences and the duration of protection.

The central obligation is that Member States are to make patents available for any inven-
tions, whether products or processes, in all fields of technology, without discrimination 
(as to the place of invention, the field of technology and whether the protected product 
is imported or locally produced), provided they are new, involve an inventive step and 
are capable of industrial application73. An invention must be disclosed in a manner which 
is sufficiently clear and complete for a person skilled in the art to carry it out.

There are exceptions to the basic rule on patentability. Thus, WTO members may exclude 
from patentability:

•	 inventions contrary to ordre public or morality. This includes inventions dangerous to 
human, animal or plant life or health, or which are seriously prejudicial to the environ-
ment. This is subject to the condition that the commercial exploitation of the invention 

71 UPOV, Article 19. 
72 UPOV: “UPOV Plant Variety Protection Statistics for the period 2004 to 2008”, Geneva, 21 October 2009. 
73 TRIPS Agreement, Article 27(1).
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must also be prevented and that this prevention must be necessary for the protection 
of ordre public or morality74;

•	 diagnostic, therapeutic and surgical methods for the treatment of humans or animals75;

•	 plants and animals other than micro-organisms, and essentially biological processes 
for the production of plants or animals other than non-biological and microbiological 
processes. However, any country excluding plant varieties from patent protection must 
provide an effective sui generis system of protection. This sub-provision is being kept 
under review by the WTO.

Rights of product and process patent holders

Where the subject matter of a patent is a product, the patent holder has the right to pre-
vent others from: making, using, offering for sale, selling, or importing for these purposes 
that product76. Where the subject matter of a patent is a process, the patent holder has 
the exclusive right to prevent others from: using, offering for sale, selling, or importing 
for these purposes at least the product obtained directly by that process77. Patent own-
ers also have the right to assign, or transfer by succession, the patent and to conclude 
licensing contracts78.

WTO Members may provide limited exceptions to the exclusive rights conferred by a 
patent, provided that such exceptions do not unreasonably conflict with a normal ex-
ploitation of the patent and do not unreasonably prejudice the legitimate interests of 
the patent owner, taking account of the legitimate interests of third parties79.

Compulsory licensing

Conditions for granting other uses without the authorisation of the patent-holder (com-
pulsory licences) are provided for in the TRIPS80. Such uses are considered on their indi-
vidual merits but the TRIPS makes it clear that such use may only be permitted if, prior 
to such use, potential users have sought to obtain authorisation from the right holder 
on reasonable commercial terms and conditions and that such efforts have not been 
successful within a reasonable time. This requirement may be waived by a WTO Member 
in exceptional circumstances, including circumstances of national emergency and other 
circumstances of extreme urgency.

74 TRIPS Agreement, Article 27(2).
75 TRIPS Agreement, Article 27(3)(a).
76 TRIPS Agreement, Article 28(1)(a).
77 TRIPS Agreement, Article 28(1)(b).
78 TRIPS Agreement, Article 28(2).
79 TRIPS Agreement, Article 30.
80 TRIPS Agreement, Article 31.
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These conditions, of course, should be read in conjunction with Article 27.1, which re-
quires that patent rights shall be enjoyable without discrimination as to the field of tech-
nology, and whether products are imported or locally produced.

The following is a summary of the main provisions on patents in TRIPS.

MAIN PROVISIONS ON PATENTS IN TRIPS

•	 Patents are to be granted by WTO Member States for any inventions, whether products 
or processes, without discrimination, provided that they are new, involve an inventive 
step and are capable of industrial application (Article 27 (1));

•	 Member States can exclude from patentability inventions contrary to ordre public or 
morality; in cases of diagnostic, therapeutic and surgical methods for the treatment of 
humans or animals; and plants and animals other than micro-organisms, and essential-
ly biological processes for the production of plants or animals other than non-biological 
and microbiological processes (Article 27 (2) and (3));

•	 Inventions shall be disclosed in a manner which is sufficiently clear and complete for the 
invention to be carried out by a person skilled in the art. Indication of the best mode of 
carrying out the invention, as well as information concerning corresponding patent ap-
plications and grants, may be required (Article 29 (1));

•	 WTO Members may provide limited exceptions to the exclusive rights conferred by a pat-
ent, provided that such exceptions do not unreasonably conflict with a normal exploi-
tation of the patent and do not unreasonably prejudice the legitimate interests of the 
patent owner, taking account of the legitimate interests of third parties;

•	 Conditions for granting other uses without the authorisation of the patent-holder (com-
pulsory licenses) are set forth in Article 31. Member States can determine the grounds for 
allowing such uses, but TRIPS requires, inter alia, that the proposed user has tried to obtain 
authorisation from the right holder on reasonable commercial terms (Article 31 (b)); 

•	 The revocation or forfeiture of a patent is subject to judicial review (Article 32);

•	 The term of protection for patents under TRIPS is at least 20 years from the filing date 
(Article 33);

•	 Reversal of the burden of proof in civil proceedings relating to infringement of process 
patents is to be established in certain cases (Article 34 (1)). 

(4) Trademarks and International Agreements relevant to Moldova 
and the TRIPS requirements

Paris Convention

As mentioned earlier, the Paris Convention for the Protection of Industrial Property leaves it 
up to the Contracting States to decide on the subject-matter to be protected, the rights 
to be conferred, permissible exceptions, and the minimum term of protection.
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Where a trademark has been duly registered in the country of origin, it must, subject to 
certain exceptions, be accepted for filing and protected in its original form in the other 
Contracting States81. Each Contracting State must refuse the registration, and prohibit 
the use of a trademark which is considered to be well-known in that State, which con-
stitutes a reproduction, imitation or translation, which is liable to create confusion with 
a well-known trademark82, or which contains State emblems, official signs or hallmarks 
or names, abbreviations or emblems of intergovernmental organisations that have been 
communicated through the International Bureau of WIPO83.

Other related international Agreements�4

There are a number of international agreements which are open only to Parties to the 
Paris Convention. The principal ones are: the Patent Co-operation Treaty (dealt with ear-
lier in this Chapter); the Madrid Agreement concerning the International Registration of 
Marks, the Madrid Protocol concerning the registration of trademarks; the Nice Agreement 
(on the classification of goods and services for the purposes of the registration of marks); 
the Vienna Agreement (on the classification of figurative elements in marks), the Singapore 
Treaty on the Law of Trademarks, the Hague Agreement concerning the deposit of industrial 
designs; the Budapest Treaty (for deposit of micro-organisms) and the UPOV Convention 
(for protection of new varieties of plants). The Budapest Treaty and the UPOV Convention 
have been examined earlier. Thus, important additional agreements related to trade-
marks are the Madrid Agreement and Protocol, the Nice Agreement, the Vienna Agree-
ment and the Singapore Treaty.

Madrid Agreement

The Madrid Agreement concerning the International Registration of Marks was adopted in 
1891 to facilitate protection of a trademark or service mark in officially approved collec-
tions for the purpose of trademark applications in any country that is a Party to it. The 
Agreement has been revised and amended several times since 1891. At present there are 
56 Parties to that Agreement, including the Republic of Moldova (which acceded on 25 
December 1991). The Agreement covers both trademarks and service marks. The main 
features of the Madrid Agreement are summarised below.

81 Paris Convention, Article 6 quinquies.
82 Paris Convention, Article 6 bis.
83 Paris Convention, Article 6 ter.
84 A further Agreement here is the Nairobi Treaty on the Protection of the Olympic Symbol of 1981. This essentially 

provides that any State party to the Treaty is obliged to refuse or to invalidate the registration as a mark (and to 
prohibit by appropriate measures the use, as a mark or other sign, for commercial purposes), of any sign consist-
ing of or containing the Olympic symbol, as defined in the Charter of the International Olympic Committee, 
except with the authorisation of the International Olympic Committee. The Republic of Moldova is a Member of 
the Nairobi Treaty since 25 December 1991.
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MAIN PROVISIONS OF MADRID AGREEMENT
CONCERNING THE INTERNATIONAL REGISTRATION OF MARkS

•	 An applicant must be a national of a State Party to the Agreement. A person having his domi-
cile or a real and effective industrial/commercial establishment in such a State/country is 
also eligible. These matters are governed by the national laws of the State in question;

•	 A mark to be registered in States Parties should be first registered in the country of origin 
of the applicant. The first registration is called “basic registration”;

•	 The National Office that has given the basic registration alone can transmit the request 
for international filing to the International Bureau of the World Intellectual Property 
Organisation (WIPO) along with the list of the countries in which protection is being 
sought. There is no provision, under the Agreement, for filing a request directly;

•	 The country of origin has to be a State Party to the Agreement. The role of the office of 
the country of origin is not only to send the application for international registration but 
also to certify that the mark which is the subject of the international registration is the 
same mark which is the subject of the basic registration;

•	 For each application fees have to be paid for each designated country and WIPO. The 
fees paid for the designated countries are called the “complementary fees”;

•	 The International Bureau notifies the international registration to the offices of the de-
signated countries and publishes it in a monthly periodical called “The WIPO Gazette of 
International Marks”;

•	 If the basic registration is cancelled for some reasons in the country of origin during the 
first five years, the international registration is automatically cancelled in all the desig-
nated countries;

•	 A person who opposes the registration of a mark in the country of origin need not op-
pose it in all the designated countries. The possibility of challenging an international 
registration through a national registration is sometimes referred to as the “central at-
tack” feature of the Agreement. 

Madrid Protocol

The Protocol relating to the Madrid Agreement concerning the International Registration of 
Marks was adopted in 1989 to overcome some of the defects of the Madrid Agreement.

MAIN PROVISIONS OF THE MADRID PROTOCOL

•	 An international application need not necessarily be based on registration made by the 
office of origin but can also be based on an application filed with the office of origin. This 
simplifies matters for countries with a full examination system where the national regis-
tration takes time;
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•	 A State Party can receive the fee under the existing Madrid Treaty system through its 
share in the international fees collected for each designation made, as is the case under 
the Madrid Agreement. Alternatively, a State Party can choose the “individual fee” sys-
tem for each designation made, which should be an amount not more than the national 
fee for a ten-year registration. The “individual fee” system has advantages for Parties 
which have a high level of national fees;

•	 It is possible to transform an international registration into national or regional applica-
tions in the Contracting Parties, if the basic registration is cancelled for some reasons, as 
in the case of “central attack”;

•	 An applicant may choose to base an international registration in any of the Contracting 
States with which he has connection through nationality, domicile or real and effective 
industrial/commercial establishment.

Nice Agreement

The Nice Agreement Concerning the International Classification of Goods and Services 
for the Purposes of the Registration of Marks (the “Nice Agreement”) is an international 
agreement administered by WIPO. The Agreement, concluded in 1957, was revised at 
Stockholm in 1967 and at Geneva in 1977, and it was amended in 1979. Its purpose is 
to provide an internationally recognised classification system of goods and services in 
respect of which trade marks may be registered.

 MAIN PROVISIONS OF THE NICE AGREEMENT

•	 Under the Nice Classification, goods and services identified in trademark applications 
must be organised into numbered classes which group similar or related goods and 
services. Examples of this are: financial services; food and drink; and pharmaceutical 
services;

•	 When a trademark is registered, it may be registered in respect of a particular product or 
service within a class or for all of the goods or services within a class, or for goods and 
services in several different classes;

•	 The registration of a mark in respect of a specific product or service or class of products 
or services defines the extent of the protection afforded by that registration;

•	 When an application is being searched to determine if there are any earlier marks which 
may conflict with the mark that is the subject of the application, it is necessary to identify 
which other classes of goods or services may contain similar goods or services to those 
for which registration is being sought;

•	 The Nice Classification consists of 34 classes of goods (classes 1 to 34) and 11 classes of 
services (35 to 45).

There are currently 83 States Party to the Nice Agreement, including the United States, all 
EU Member States (except Malta and Cyprus) and the Republic of Moldova (since 1997).
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The Vienna Agreement

The Vienna Agreement of 1973 established a classification for trademarks which consist 
of, or contain, figurative elements. This is known as the “Vienna classification”. 

Under the Agreement, the competent offices of the contracting States must indicate, 
in official documents and publications relating to the registration and renewal of 
marks, the numbers of the categories, divisions and sections of the Classification in 
which the figurative elements of those marks are ranged. The Classification consists of 
29 categories, 144 divisions and some 1,667 sections in which the figurative elements 
of marks are classified.

The Vienna Agreement created a Union, which has an Assembly representing every State 
member. It also established a Committee of Experts, on which all contracting States are 
represented, to periodically revise the Classification. The current (sixth) edition of the 
Classification has been in force since 1 January 2008.

The 1973 Vienna Agreement was amended in 1985. The Agreement is open to States party 
to the Paris Convention. Although only 28 States are party to the Vienna Agreement, the 
Classification is used by the industrial property offices of over 30 States, as well as by the 
International Bureau of WIPO, the African Intellectual Property Organisation (OAPI), the 
Benelux Organisation for Intellectual Property (BOIP) and the Office for Harmonisation in 
the Internal Market (Trade Marks and Designs) (OHIM) of the European Union.

The Republic of Moldova joined this Agreement in 1997.

The Singapore Treaty on the Law of Trademarks

The Singapore Treaty on the Law of Trademarks was adopted in 2006 and entered into 
force in March 2009. The Treaty establishes common standards for procedural aspects of 
trademark registration and licensing.

The objective of the Singapore Treaty is to create a modern and dynamic international 
framework for the harmonisation of administrative trademark registration procedures. 
Building on the Trademark Law Treaty of 1994 (TLT of 1994), the new Treaty has a wider 
scope of application and addresses new developments in the field of communication 
technology. As compared with the TLT 1994, the Singapore Treaty;

•	 is applicable to all types of marks registrable under the law of a given Contracting Party;

•	 Contracting Parties are free to choose the means of communication with their Offices 
(including communications in electronic form or by electronic means of transmittal);

•	 relief measures in respect of time limits and provisions on the recording of trademark 
licences are introduced, and

•	 an Assembly of the Contracting Parties is established. 
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Other provisions of the Singapore Treaty, such as the requirements to provide for multi-
class applications and registrations and the use of the International "Nice" Classification, 
closely follow the TLT of 1994. The two treaties are separate, and may be ratified or ad-
hered to independently.

As opposed to the TLT 1994, the Singapore Treaty applies generally to marks that can be 
registered under the law of a Contracting Party. Most significantly, it is the first time that 
non-traditional marks are explicitly recognised in an international instrument dealing 
with trademark law. The Treaty is applicable to all types of marks, including non-tradi-
tional visible marks, such as holograms, three-dimensional marks, colour, position and 
movement marks, and also non-visible marks, such as sound, olfactory or taste and feel 
marks. Provision is made for the mode of representation of these marks in applications, 
which may include non-graphic or photographic reproductions.

The Treaty maintains a very important provision of the TLT 1994, namely that the authen-
tication, certification or attestation of any signature on paper communications cannot 
be required. However, Contracting Parties are free to determine whether and how they 
wish to implement a system of authentication of electronic communications.

As a new feature, the Treaty provides for relief measures when an applicant or a holder 
has missed a time limit in an action for a procedure before the Office. Contracting Parties 
must make available, at their choice, at least one of the following relief measures: exten-
sion of the time limit, continued processing and reinstatement of rights if the failure to 
meet the time limit was unintentional or occurred in spite of due care required by the 
circumstances.

The Singapore Treaty includes provisions on the recording of trademark licences, and 
establishes maximum requirements for requests for the recording, amendment or can-
cellation of a recorded licence.

The creation of an Assembly of the Contracting Parties introduces a degree of flexibility 
for the definition of details concerning administrative procedures to be implemented by 
national trademark offices where it is anticipated that future developments in trademark 
registration procedures and practice will warrant the amendments of those details. The 
Assembly is endowed with powers to modify the Regulations and the Model Interna-
tional Forms, where necessary, and it can also deal, on a preliminary basis, with ques-
tions relating to the future development of the Treaty.

A related Resolution Supplementary to the Singapore Treaty on the Law of Trademarks 
was adopted at the same time as the Treaty. This makes some important declarative in-
terpretations regarding the Treaty, especially that the Treaty does not impose any obliga-
tions on Contracting Parties to:

(i) register new types of marks, or
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(ii) implement electronic filing systems or other automation systems.

In line with provisions of the Singapore Treaty, a set of amendments were subsequently 
introduced which came into effect on 2 July 2007. The amendments are intended to sim-
plify and streamline procedures as well as reduce transaction costs associated with the 
trademark registration process.

The Republic of Moldova joined this Agreement in December 2008 and it entered into 
force in March 2009.

TRIPS Agreement (on Trademarks)

The basic rule of the TRIPS is that any sign or combination of signs, capable of distin-
guishing the goods and services of one undertaking from those of other undertakings 
must be eligible for registration as a trademark, provided that it is visually perceptible85. 
Such signs, which include words (including personal names), letters, numerals, figurative 
elements and combinations of colours, as well as any combination of such signs, shall be 
eligible for registration as trademarks. Article 15 (1) of the TRIPS requires service marks to 
be protected in the same way as marks distinguishing goods.

In cases where signs are not inherently capable of distinguishing the relevant goods or 
services, WTO Members are permitted to require - as an additional condition for eligibi-
lity for registration as a trademark – that distinctiveness has been acquired through use 
(Article15 (1)).

MAIN PROVISIONS OF THE TRIPS ON TRADEMARkS

•	 Any sign, or any combination of signs, capable of distinguishing the goods or services 
of one undertaking from those of other undertakings, shall be capable of constituting a 
trademark (Article 15 (1));

•	 Service marks are to be protected in the same way as marks distinguishing goods (Arti-
cle 15 (1));

•	 Members may require that signs be visually perceptible. Therefore, they are not obliged 
to protect audible and olfactory signs (Article 15 (1));

•	 Registrability, but not filing of an application, can be made dependent on use (Article 15 
(3));

•	 The owner of a registered trademark must be granted the exclusive right to prevent all 
third parties not having the owner’s consent from using, in the course of trade, identical 
or similar signs for goods or services which are identical or similar to those in respect of 
which the trademark is registered where such use would result in a likelihood of confu-
sion. In the case of the use of an identical sign for identical goods or services, a likelihood 
of confusion must be presumed (Article16 (1));

85 TRIPS Agreement, Section 2 of Part II, Article 15.
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•	 The TRIPS contains certain provisions on well-known marks, which supplement the pro-
tection required under Article 6bis of the Paris Convention, as incorporated by reference 
into the TRIPS Agreement, which obliges Member States to refuse or to cancel the regis-
tration, and to prohibit the use of a mark conflicting with a mark which is well-known 
(Article16 (2));

•	 WTO Members may provide limited exceptions to the rights conferred by a trademark on 
condition that such exceptions take account of the legitimate interests of the trademark 
owner and of third parties (Article 17);

•	 Initial registration and each renewal of registration of a trademark shall be for a term of 
not less than 7 years, and the registration of a trademark shall be renewable indefinitely 
(Article 18);

•	 If use is required to maintain a registration, the registration may be cancelled only after 
the uninterrupted period of at least three years of non-use, unless valid reasons based on 
the existence of obstacles to such use are shown by the trademark owner (Article 19 (1));

•	 The use of the trademark in the course of trade is not to be unjustifiably encumbered by 
special requirements, such as use with another trademark, use in a special form, or use in 
a manner detrimental to its capability to distinguish the goods or services (Article 20);

•	 The compulsory licensing of trademarks is not permitted. The owner of a registered 
trademark must be allowed to assign the trademark with or without the transfer of the 
business to which it belongs (Article 21);

•	 Trademark owners may also benefit from new measures against counterfeiting, particu-
larly those that should be taken at the border (Article 51). 

The Trademark Law Treaty (1��4) and the Singapore Treaty on the Law of 
Trademarks (200�)

The WIPO Trademark Law Treaty (TLT) of 1994 aimed to approximate and streamline 
national and regional trademark registration procedures, thus making trademark appli-
cations and the administration of trademark registrations in multiple jurisdictions less 
complex and more predictable. Most of the Treaty’s provisions concern the procedure 
before the trademark office which can be divided into three main phases: application for 
registration, changes after registration and renewal. The rules concerning each phase are 
so constructed as to make it clear what the requirements for an application or a specific 
request are.

PROCEDURAL PHASES AND PROVISIONS OF THE TLT

	 First phase (application for registration) – The Contracting Parties to the TLT may re-
quire, as a maximum, the following indications: a request, the name and address and 
other indications concerning the applicant and the representative; various indications 
concerning the mark including a certain number of representations of the mark; the
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	 goods and services for which registration is sought classified in the relevant class of the	
Nice Agreement 1957, and where applicable a declaration of intention to use the mark. 
Each Contracting Party must also allow that an application relate to goods and/or ser-
vices belonging to several classes of the International Classification. As the list of permis-
sible requirements is exhaustive, a Contracting Party cannot require, for example, that 
the applicant produces an extract from a register of commerce or an indication of a cer-
tain commercial activity, or evidence to the effect that the mark has been registered in 
the trademark register of another country.

	 Second phase (changes after registration) – Here the TLT focuses on trademark proce-
dure regarding changes in names or addresses and changes in the ownership of the 
registration. The applicable formal requirements are exhaustively listed and a single re-
quest is sufficient even where the change relates to more than one – possibly hundreds 
– of trademark applications or registrations, provided that the change being recorded 
concerns all registrations or applications.

	 Third phase (renewal) - The TLT standardises the duration of the initial period of the re-
gistration and the duration of each renewal to 10 years each.

More generally, the TLT provides that a power of attorney may relate to several applica-
tions or registrations of the same person. It also provides that, if requests are made on 
forms corresponding to the forms attached to the TLT are used, they must be accepted, 
subject to the use of a language accepted by the Office, and no further formalities may 
be required. Most notably, the TLT does not allow a requirement as to the attestation, 
notarisation, authentication, legalisation or certification of any signature, except in the 
case of the surrender of a registration.

The TLT was concluded in 1994 and currently has 45 Contracting Parties, including the 
Republic of Moldova which joined the TLT on 1 August 1996. 

A new international treaty on trademarks – the Singapore Treaty on the Law of Trade-
marks – was adopted on March 28, 2006 by the Member States of the World Intellectual 
Property Organisation (WIPO). The new treaty concluded efforts by WIPO Member States 
to update international trademark law in the 1994 TLT and bring it in line with the tech-
nological developments of the past decade. The Singapore Treaty came into force on 16 
March 2009. 

The Singapore Treaty has a wider scope of application than the 1994 TLT and addresses 
new developments in the field of communication technology. Notably:

•	 the Singapore Treaty is applicable to all types of marks registrable under the law of a 
given Contracting Party; 

•	 Contracting Parties are free to choose the means of communication with their Offices 
(including communications in electronic form or by electronic means of transmittal); 
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•	 relief measures in respect of time limits86 as well as provisions on the recording of trade-
mark licences are introduced.

As opposed to the TLT 1994, the Singapore Treaty applies generally to marks that can 
be registered under the law of a Contracting Party. Most significantly, it is the first time 
that non-traditional marks are explicitly recognised in an international instrument deal-
ing with trademark law. The Treaty is applicable to all types of marks, including non-tra-
ditional visible marks (e.g. holograms, three-dimensional marks, colour, position and 
movement marks), and also non-visible marks (e.g. sound, olfactory or taste and feel 
marks). The Regulations provide for the mode of representation of these marks in appli-
cations, which may include non-graphic or photographic reproductions.

Other provisions of the Singapore Treaty (such as the requirements to provide for multi-
class applications and registrations, and the use of the International (“Nice”) Classifica-
tion), closely follow the TLT 1994. The Treaty maintains a very important provision of the 
TLT 1994, namely that the authentication, certification or attestation of any signature 
on paper communications cannot be required. However, Contracting Parties are free to 
determine whether and how they wish to implement a system of authentication of elec-
tronic communications.

The two treaties are separate, and may be ratified or adhered to independently. In a “Re-
solution Supplementary to the Singapore Treaty on the Law of Trademarks and the Regula-
tions Thereunder”, the Singapore Diplomatic Conference clarified in a declaration that the 
Treaty does not impose any obligations on Contracting Parties to (i) register new types 
of marks, or (ii) implement electronic filing systems or other automation systems. The 
Singapore Treaty came into force in March 2009 and has 17 Contracting States, including 
the Republic of Moldova.

(�) International protection of Industrial Designs, Geographical 
Indications, Computer Chips and undisclosed business information 
relevant to Moldova and the TRIPS requirements

International Protection of Industrial Designs - The Hague Agreement 
and TRIPS

The Hague Agreement concerning the International Deposit of Industrial Designs of No-
vember 1925 consists of three different Acts, namely the London Act of 1934, the Hague 
Act of 1960 and the Geneva Act of 1999. The Hague System for the International Regis-
tration of Industrial Designs, administered by the International Bureau of WIPO, provides 

86 Unlike the 1994 TLT, the Singapore Treaty provides for relief measures when an applicant or a holder has missed a 
time limit in an action for a procedure before the Office. Contracting Parties must make available, at their choice, 
at least one of the following relief measures: extension of the time limit, continued processing and reinstatement 
of rights if the failure to meet the time limit was unintentional or occurred in spite of due care required by the 
circumstances.
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a mechanism for registering a design in countries and/or inter-governmental organisa-
tions party to the Hague Agreement. This System gives the owner of an industrial design 
the possibility to have his design protected in several countries by simply filing one ap-
plication with the International Bureau of WIPO, in one language, with one set of fees in 
one currency (Swiss Francs). An international registration produces the same effects in 
each of the designated countries, as if the design had been registered directly with each 
national office, unless protection is refused by the national office of that country. Thus, 
the Hague System simplifies the management of an industrial design registration, since 
it is possible to record subsequent changes or to renew the registration through a single 
procedural step with the International Bureau of WIPO.

In September 2009, Member States decided to simplify the international design registra-
tion system by suspending the earliest of the three Acts (the London Act of 1934) in order 
to streamline the administration of the Treaty. In effect, this means that the 15 signatories 
of the obsolete 1934 London Act decided to freeze that Act from 1 January 2010. 

The subject of Industrial designs is one of the intellectual property rights areas where dif-
ferences among national laws are the greatest. Yet, there are only two Articles in the TRIPS 
which, by providing minimum standards, seek to harmonise national laws on the subject. 87

MAIN PROVISIONS OF THE TRIPS ON INDUSTRIAL DESIGNS87

•	 The TRIPS Agreement requires Members to provide for the protection of independently 
created industrial designs that are new or original (Article 25 (1));

•	 WTO Members may provide that designs are not new or original if they do not significantly 
differ from known designs or combinations of known design features (Article 25 (1));

•	 Members may provide that such protection shall not extend to designs dictated essen-
tially by technical or functional considerations (Article 25 (1));

•	 By taking into account the short life cycle and sheer number of new designs in the tex-
tile sector, Article 25 (2) requires Member States to ensure that requirements for securing 
protection for textile designs – particularly in regard to any cost, examination or publi-
cation – do not unreasonably impair the opportunity to seek and obtain such protec-
tion. Members are free to meet this obligation through industrial design law or through 
copyright law;

•	 Article 26 (1) requires WTO Members to grant the owner of a protected industrial design 
the right to prevent third parties not having the owner’s consent from making, selling 
or importing articles bearing or embodying a design which is a copy, or substantially a 
copy, of the protected design, when such acts are undertaken for commercial purposes;

•	 Article 26 (2) allows Members to provide limited exceptions to the protection of industrial 
designs, provided that such exceptions do not unreasonably conflict with the normal

87 This publication examines industrial design protection further in relation to European Union Law and Policy in 
chapter 4.
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	 exploitation of protected industrial designs and do not unreasonably prejudice the le-
gitimate interests of the owner of the protected design, taking account of the legitimate 
interests of third parties;

•	 Article 26 (3) provides that the duration of protection available shall amount to at least 
10 years.

Designs essentially dictated by technical or functional considerations do not have to be 
protected under the TRIPS Agreement. WTO Members may, if they wish, develop legisla-
tion on functional models such as “utility models”.

Classification of designs under the Locarno Agreement

The 1968 Locarno Agreement established a classification for industrial designs (known 
as the Locarno Classification). Under the Agreement, the competent offices of the con-
tracting States must indicate in the official documents relating to the deposit or registra-
tion of industrial designs the numbers of the classes and sub-classes of the Classification 
into which the goods incorporating the designs belong. They must do the same in any 
publication which the offices issue in respect of the deposit or registration.

The Classification consists of a list of 32 classes and 219 sub-classes and an alphabetical 
list of goods with an indication of the class and sub-class into which each product be-
longs. The latter comprises 7,024 items.

The Locarno Agreement created a Union, which has an Assembly representing every 
State member. It also established a Committee of Experts, on which all contracting States 
are represented, to periodically revise the Classification. The current (ninth) edition of 
the Classification entered into force on 1 January 2009.

The Locarno Agreement was amended in 1979. The Agreement is open to States party 
to the Paris Convention. The Classification is applied by the States party to the Locarno 
Agreement together with the International Bureau of WIPO in the administration of 
the Hague Agreement Concerning the International Registration of Industrial Designs 
(1925), by the African Intellectual Property Organisation (OAPI), by the African Regional 
Intellectual Property Organisation (ARIPO), by the Benelux Organisation for Intellectual 
Property (BOIP) and by the Office for Harmonisation in the Internal Market (Trade Marks 
and Designs) (OHIM) of the European Union.

The Republic of Moldova joined the Locarno Agreement in 1997.

International Protection of Geographical Indications (WIPO and TRIPS)

There are two important WIPO-administered treaties in the field of geographical indica-
tions:
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•	 the Madrid Agreement for the Repression of False or Deceptive Indications of Source of 
Goods of 14 April 1891, and 

•	 the Lisbon Agreement for the Protection of Appellations of Origin and their International 
Registration of 31 October 1958.

Under the Madrid Agreement in this field88, all goods bearing a false or deceptive indica-
tion by which one of the countries to which the Agreement applies, or a place situated 
therein, is directly or indirectly indicated as being the country or place of origin must be 
either seized on importation or their importation must be prohibited (typically by the 
customs authorities)89. Moreover, the Agreement provides that parties to the Agreement 
must prohibit the use, in connection with the sale or display or offering for sale of any 
goods, of all indications in the nature of publicity capable of deceiving the public as to 
the source of the goods, and appearing on signs, advertisements, invoices, wine lists, 
business letters or papers, or any other commercial communication90. In the specific con-
text of appellations of origin, the Agreement provides that the courts of each country 
shall decide what appellations, on account of their generic character, do not fall within 
the provisions of the Agreement although such flexibility is not permitted in regard to 
regional appellations concerning the source of wines.

The Lisbon Agreement of 1958 was revised at Stockholm in 1967.  It entered into force on 
September 25, 1966, and is administered by the International Bureau of the WIPO, which 
keeps the International Register of Appellations of Origin and publishes a bulletin enti-
tled Appellations of origin91. The Lisbon Agreement is a special Agreement under Article 
19 of the Paris Convention for the Protection of Industrial Property.  Any State party to 
the Convention may accede to the Agreement. The Lisbon Agreement was concluded in 
response to the need for an international system that would facilitate the protection of 
a special category of such geographical indications, i.e. “appellations of origin”, in coun-
tries other than the country of origin, by means of their registration at the International 
Bureau of WIPO.

The Lisbon Agreement defines an “appellation of origin” as “the geographical denomina-
tion of a country, region, or locality, which serves to designate a product originating therein, 
the quality or characteristics of which are due exclusively or essentially to the geographical 
environment, including natural and human factors”.  “Country of origin” is defined as “the 
country whose name or the country in which is situated, the region or locality whose name 
constitutes the appellation of origin that has given the product its reputation”92.

88 Which should not be confused with the Madrid Agreement concerning the International Registration of Marks 
(also of 14 April 1891) considered earlier in this Chapter.

89 Madrid Agreement, Articles 1 and 2.
90	 Madrid	Agreement,	Article	3	bis.
91 The Agreement is supplemented by Regulations.  The latest version of these Regulations was adopted in Sep-

tember 2009, with a date of entry into force of January 1, 2010.
92 Lisbon Agreement, Article 2.
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In order to qualify for registration at the International Bureau of WIPO, an “appellation of 
origin” must be “recognised” and “protected” in the “country of origin”93.  This means that 
the appellation of origin must be constituted by a geographical denomination that is 
protected in the country of origin as the denomination of a geographical area (country, 
region or locality) recognised as serving to designate a product that originates therein 
and meets certain qualifications.  Such recognition must be based on the reputation of 
the product and the protection of the appellation of origin must have been formalised 
by means of legislative provisions, administrative provisions, a judicial decision or any 
form of registration.  The manner in which recognition takes place is determined by the 
domestic legislation of the country of origin.

The Lisbon Agreement currently has 26 Member States, including the Republic of 
Moldova which joined the Agreement on 5 April 2001. Since its entry into force in 1966, 
891 appellations of origin were recorded in the International Register, of which 817 are 
currently in force.

The TRIPS Agreement has several provisions dealing with geographical indications94. 
Geographical indications are defined, for the purposes of the TRIPS, as:

	 “indications which identify a good as originating in the territory of a Member, or a region 
or locality in that territory, where a given quality, reputation, or other characteristic of the 
good is essentially attributable to its geographical origin”95.

This means that the quality, reputation or other characteristic of the good in question 
can each be a sufficient basis for eligibility as a geographical indication, where they are 
essentially attributable to the geographical origin of the good.96 

The main provisions of the TRIPS on geographical indications are summarised below.

MAIN PROVISIONS OF THE TRIPS ON GEOGRAPHICAL INDICATIONS96

•	 WTO Members must provide the legal means, in respect of all geographical indica-
tions, to prevent the use of indications which mislead the public as to the geographical 
origin of the good, and use which constitutes an act of unfair competition within the 
meaning of Article 10bis of the Paris Convention for the Protection of Industrial Pro-
perty (Article 22 (2));

•	 The registration of a trademark which uses a geographical indication in a way that mis-
leads the public as to the true place of origin must be refused or invalidated ex officio if 
the legislation so permits or at the request of an interested party (Article 22.(3)); 

93 Lisbon Agreement, Article 1(2)
94 TRIPS Agreement, Articles 22 to 24.

95 TRIPS Agreement, Article 22(1). 
96 This publication examines the protection of geographical indications further in relation to European Union Law 

and Policy in chapter 4.
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•	 Additional protection is provided in regard to geographical indications for wines and 
spirits. Article 23 requires WTO Members to provide interested parties with the legal 
means to prevent the use of a geographical indication identifying wines for wines not 
originating in the place indicated by the geographical indication. This applies even 
where the public is not being misled, there is no unfair competition and the true origin 
of the goods is indicated or the geographical indication is accompanied by expressions 
such as “kind”, “type”, “style”, “imitation” or the like;

•	 Similar protection must be given to geographical indications identifying spirits when used 
on spirits. Protection against registration of a trademark must be given in these cases;

•	 Article 24 contains a number of exceptions to the protection of geographical indications. 
These exceptions may be based on prior and continuous use of an indication, prior ap-
plication or registration in good faith of a trademark, or customary use of the indication. 
For example, Members are not obliged to bring a geographical indication under protec-
tion, where it has become a generic term for describing the product in question;

•	 WTO Members are not obliged to protect geographical indications that are not protec-
ted or used in their country of origin.

The relevant provisions of the TRIPS make it clear that a special, higher protection is 
recognised for geographical indications related to wines and spirits since protection 
must be provided by WTO Member States even where there is no risk of the public 
being misled as to the true origin of the product or where the use does not consti-
tute acts of unfair competition. However, indications which have become identical 
with “the term customary in common language” (Article 24 (6)) in the territory of a WTO 
Member can be excluded from protection. WTO Members may also permit the use of a 
geographical indication of another Member if it was continuously used for at least 10 
years prior to 15 April 1994 or in good faith preceding that date. 

International Protection of Layout-Designs (Topographies) of Integrated 
Circuits

“Integrated circuits”, often called “chips”, are the core components of the information tech-
nology industry. They are essential components in any digital equipment and have been 
incorporated in a great variety of industrial articles, ranging from machine tools to all kinds 
of household and consumer devices. Both the design and production of such circuits re-
quire significant technical capabilities and heavy investments in plant facilities. 

The TRIPS Agreement97 requires Members to comply with Articles 2 through 7 (other 
than Article 6.3), Article 12 and Article 16.3 of the Treaty on Intellectual Property in Respect 
of Integrated Circuits (the “Washington Treaty”), adopted in 1989.

97 TRIPS Agreement, Article 35.



�0

Washington Treaty

Few States have become Parties to the Washington Treaty, and the Treaty is not yet in 
force. Major countries, like the United States and Japan, have refused to subscribe to 
the Treaty because of their dissatisfaction with some of its provisions, particularly those 
relating to compulsory licences and acquisition of products containing infringing semi-
conductors. A summary is provided below of the provisions of the Washington Treaty 
which have been incorporated in the TRIPS Agreement and which are, therefore, binding 
as between WTO Members.

PROVISIONS OF THE WASHINGTON TREATY INCORPORATED IN TRIPS

•	 An integrated circuit is defined as “a product, in its final form or an intermediate form, 
in which the elements, at least one of which is an active element, and some or all of the 
interconnections are integrally formed in and/or on a piece of material and which is in-
tended to perform an electronic function” (Article 2 (i)) of the Washington Treaty);

•	 Article 2 (ii) makes it clear that protection refers to a three-dimensional layout-design;

•	 The Washington Treaty does not specify the type of material into which the layout-de-
sign/topography may be incorporated. Any Party to the Treaty, and WTO Member, how-
ever, may limit protection to semiconductor integrated circuits (Article 3.1.c), i.e. to inte-
grated circuits built into silicon and other semiconductor materials;

•	 Protection is conferred on “original” layout-designs/topographies – original in the sense 
that they are the result of their creators’ own ‘intellectual effort’ (Article 3.2(a));

•	 There is an obligation for each Contracting State to apply “national treatment” (i.e. the 
same treatment that it accords to its own nationals) to natural persons who are natio-
nals or are domiciled in the territory of any of the other Contracting States, and to legal 
entities or natural persons who, in the territory of any of the other Contracting States, 
have a real and effective establishment for the creation of layout-designs (topographies) 
or the production of integrated circuits;

•	 Article 6.1 enumerates the acts that require the title-holder’s authorisation, including the 
total or partial reproduction by incorporation in an integrated circuit or otherwise (e.g. 
on a mask, on a computer tape, on paper, or by any other means including the manu-
facture of a microchip); and importing, selling or otherwise distributing for commercial 
purposes a protected layout-design/topography or an integrated circuit in which a pro-
tected layout-design/topography is incorporated;

•	 Article 6.2 sets out some exceptions regarding the title-holder’s right to authorise re-
production of a layout design/topography of an integrated circuit. The main exception 
relates to “reverse engineering” which, in this context, refers to the evaluation of an exist-
ing integrated circuit in order to independently develop a competitive product, which 
may be similar or identical to the original one;



INTELLECTUAL PROPERTY LAW AND POLICY

�1

•	 Article 7 (1) provides for some conditions on which protection may be made conditional;

•	 Article 12 makes it clear that the Washington Treaty is not to affect obligations which 
Contracting States may have under the Paris or Berne Conventions. 

In addition to incorporating these provisions (and some more technical ones) of the 
Washington Treaty, the TRIPS Agreement provides some additional obligations, as sum-
marised below.

ADDITIONAL OBLIGATIONS OF THE TRIPS AGREEMENT

•	 Article 36 adds to the exclusive rights of the title-holder, provided under the Washington 
Treaty, the right to import, sell or otherwise distribute an article incorporating such an 
integrated circuit;

•	 Bona fide purchasers of products involving the infringement of layout designs are liable 
to pay compensation to the right-holder after notification (Article 37 (1));

•	 The term of protection has been extended to a minimum of 10 years (compared to a mi-
nimum term of 8 years under the Washington Treaty). Unlike the Washington Treaty, the 
TRIPS specifies the dates from which such term is to be counted. In any case, Members may 
limit the duration of protection to 15 years after the creation of the layout design. 

This field of intellectual property rights protection is examined further in Chapter 4 of 
this publication in the context of EU law and policy.

International Protection of Undisclosed Information (TRIPS)

The principal rationale for protecting trade secrets and confidential information is simi-
lar to the rationale for the protection of other forms of intellectual property – such as 
copyright, patents, electronic integrated circuits and trademarks. Thus, the protection 
of trade secrets and confidential information is intended to ensure that a person who 
invests time, talent and money in developing ideas, information and concepts which are 
distinctive and commercially viable (but not for copyright) is able to benefit from that 
investment by having the exclusive right to use those ideas, information and concepts 
and to prevent others from using, or disclosing, them without authorisation.

A confidential agreement is often used by a company or organisation to prevent its em-
ployees from revealing trade secrets during and after their employment or association 
with the company or organisation. It is therefore prudent for employers who have a busi-
ness-related secret, which has commercial value, to back up their trade secret with a 
confidential agreement with every person who has knowledge of the secret. In case of 
breach, such an agreement will make it easier for the company or organisation to make a 
successful claim against the person wrongfully using the trade secret.
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The TRIPS Agreement is the first multilateral agreement covering “trade secrets”. The ne-
gotiations on the provisions for this subject reflected substantial differences between 
the common law and the civil law traditions, with the latter succeeding in having the 
Agreement contain provisions on trade secrets. Trade secrets are deemed capable of 
protection under the discipline of unfair competition, as established in Article 10bis of 
the Paris Convention. No exclusive rights are conferred on the possessor.

MAIN PROVISIONS OF TRIPS ON UNDISCLOSED INFORMATION

•	 The protection of undisclosed information – trade secrets or ”know-how” - applies to in-
formation that is secret, that has commercial value because it is secret and that has been 
subject to reasonable steps to keep it secret (Article 39.2);

•	 TRIPS requires that a person lawfully in control of undisclosed information must have 
the possibility of preventing it from being disclosed to, acquired by, or used by others 
without that person’s consent in a manner contrary to honest commercial practices (Ar-
ticle 39 (2));

•	 “Manner contrary to honest commercial practices” includes breach of contract, breach 
of confidence and inducement to breach, as well as the acquisition of undisclosed infor-
mation by third parties who knew, or were grossly negligent in failing to know, that such 
practices were involved in the acquisition;

•	 The TRIPS also contains a provision on undisclosed data and other data whose submis-
sion is required by governments as a condition of approving the marketing of pharma-
ceutical or agricultural chemical products which use new chemical entities. In such a 
situation the Member State concerned must protect the data against unfair commercial 
use. In addition, Member States must protect such data against disclosure, except where 
necessary to protect the public, or unless steps are taken to ensure that the data are pro-
tected against unfair commercial use (Article 39 (3)). 

Even though the TRIPS has made this important contribution to the protection of 
“know-how”, it is important to note that the concept of a trade secret and the manner 
in which such trade secrets are to be legitimately protected remain both subjective 
and controversial. In many countries, aspects of this issue are regulated by competi-
tion (or anti-monopoly or fair trading) law, by consumer protection law, by advertising 
law or by industrial espionage legislation. A flavour of this debate can be gleaned from 
an example. Consider the situation where the owner of an important business or the 
Chief Executive of a major firm was convicted of fraud in another country. Such informa-
tion about the owner or the Chief Executive of the company could be regarded as fulfill-
ing the tests mentioned above of: “information that is secret, that has commercial value 
because it is secret and that has been subject to reasonable steps to keep it secret”. In certain 
circumstances, the disclosure of this type of information (for example, directly or indi-
rectly by a competitor) could damage the reputation, the share price or the future sales 
of the firm in regard to the test of the commercial value of the secret. Moreover, it is often 
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a common business practice, especially when dealing with government investigations 
of business activities, to classify, or at least attempt to classify, ALL information disclosed 
to the investigation as “secret”. Other issues arise, for example, when an employee or ex-
employee acts as an informant (“whistle-blower”) in respect of malpractice by a business 
firm (e.g. cartel practices; undisclosed negative effects of pharmaceuticals) which may 
meet the criteria for secret information and be also covered by a confidentiality agree-
ment between that person and the firm in question. 

While the view here is that the field of trade secrets remains far from settled in interna-
tional (and often in national) law, some further guidance on this matter may be gleaned 
from the following discussion on what information can be a trade secret?98

Although a legal definition of a trade secret rarely exists, several countries (following 
the example of France) differentiate between manufacturing (or industrial) secrets and 
commercial secrets, which could have consequences for the applicability of criminal law. 
The first category of trade secrets (manufacturing/industrial) is related to information of 
purely technical character, like production methods, chemical formulae, blueprints or 
prototypes. Such information could constitute a patentable invention but, generally, 
patentability of the information in question, in particular novelty in a patent law sense, is 
not required for the secret to be protectable. Commercial secrets include sales methods, 
distribution methods, contract forms, business schedules, details of price agreements, 
consumer profiles, advertising strategies and lists of suppliers or clients. 

Usually, the subject matter of trade secrets is rather broadly defined, and the final deter-
mination of what information can be a trade secret will depend on the specific circum-
stances of each individual case. For example, in the Unfair Competition Prevention Act of 
Japan, a trade secret is defined as any information relating to a production method, a 
sales method or any other information on technology or business that is unknown to 
the public. A similar definition is contained in the Uniform Trade Secrets Act of the United 
States of America.

There are several lines of inquiry that serve to determine what information constitutes 
a trade secret: the extent to which the information is known to the public or within a 
particular trade or industry, the amount of effort and money expended by the trader 
in developing the secret information, the value of that information to the trader and 
to his competitors, the extent of measures taken by the trader to guard the secrecy of 
the information and the ease or difficulty with which the information could be properly 
acquired by others.

From a subjective point of view, the trader involved must have a considerable interest in 
keeping certain information as a trade secret. Although contractual obligations are not 

98 This Section is drawn from the practice statement on this topic contained in the “WIPO Intellectual property 
Handbook: Policy, Law and Use”, WIPO 489, which is available in English and Russian at www.wipo.int.
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necessary, the trader must have shown the intention to have the information treated as 
a secret. Frequently, specific measures to maintain the secrecy of the particular informa-
tion are also required. The fact that the information has been supplied confidentially will 
not always be sufficient. In some countries (for example, the United States of America 
and Japan), the efforts made by the owner of the information to keep it secret are con-
sidered by courts to be of primary importance in determining whether the information 
constitutes a trade secret at all.

From an objective point of view, the information must, in order to qualify as a trade se-
cret, be known to a limited group of persons only, that is, it must not be generally known 
to experts or to competitors in the field. Even patent applications may be regarded as 
trade secrets as long as they are not published by the patent office. Therefore, external 
publications or other information that is readily available will not be considered secret. 
For example, the use or disclosure of a trade secret by a person who has acquired it in 
a legitimate business transaction and without any negligence is not deemed unfair. On 
the other hand, absolute secrecy is not a requirement, for the information might also be 
discovered independently by others. Also, business partners can be informed without 
loss of secrecy if it is obvious that the information has to remain secret. Factors that indi-
cate whether the information has the necessary degree of confidentiality to constitute a 
protectable trade secret are whether it contains material that is not confidential if looked 
at in isolation, whether it has necessarily to be acquired by employees if they are to work 
efficiently and whether it is restricted to senior management or is also known at the jun-
ior level. Still, the most solid proof is the strict confidentiality of the information and the 
contractual duty to keep it secret.

(�) Enforcement provisions of the TRIPS

The TRIPS Agreement obliges member states to ensure that certain enforcement proce-
dures are available under their laws in order to permit effective action against infringe-
ment of all seven categories of intellectual property covered by the Agreement. 

Certain general points are made in the Agreement concerning these enforcement pro-
cedures. These include that procedures must be fair and equitable and available without 
unreasonable delay or expense; decisions on the merits of a case shall preferably be in 
writing and reasoned; the decisions may be based only on evidence in respect of which 
parties were offered the opportunity to be heard, and there must be an opportunity for 
judicial review of a decision concerning at least the legal aspects of the decision on the 
merits of a case. Where civil cases are concerned there is a requirement for appropri-
ate notice to the defendant, to representation by independent legal counsel. It is also 
specifically stated that procedures shall not impose overly burdensome requirements 
concerning mandatory personal appearances. 

The enforcement procedures may be summarised as follows:
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(A) Civil and Administrative Matters

Evidence: When one party has presented a case of infringement, the court must be in 
a position to order the opposing party to produce relevant evidence; and if the other 
party declines to do so, or otherwise impedes the proceeding, the court must be in a 
position to make a determination on such evidence as has been presented.

Injunctions: The judicial authorities must have the authority to order a party to desist 
from an infringement that involves an intentional infringement of IPR, including the 
prevention of entry into the channels of commerce of imported goods immediately 
following customs clearance of the goods.

Damages: The judicial authorities shall be entitled to order an infringer to pay the right 
holder sufficient damages to compensate the right owner for the infringement by a 
person who knowingly, or with reasonable grounds to know, has engaged in infring-
ing activity. There should also be the right to order payment in appropriate cases for 
the recovery of profits and/or the payment of pre-established damages even where 
the infringer did not knowingly, or with reasonable grounds to know, engage in in-
fringing activity.

Disposal of infringing product: The judicial authorities must have the power to order 
that infringing goods are disposed of outside the channels of commerce, or destroyed. 
This applies also to materials and equipment used in the creation of infringing goods. 

Right of information: In appropriate circumstances, member states may provide that 
the judicial authority may order an infringer to inform a right holder of the identity of 
third persons involved in the production and distribution of infringing goods or ser-
vices and of their channels of distribution.

Indemnification of defendant: In the event of abuse of process by an applicant, the 
judicial authorities shall have the authority to order the applicant to compensate the 
defendant and to pay the defendant expenses, including legal fees. Public authorities 
and officials are exempt from liability where actions are taken or intended in good 
faith in the course of the administration of law.

Provisional measures: The judicial authorities must have the authority to order prompt 
and effective provisional measures for various purposes: to prevent an infringement 
from occurring; to prevent the entry of infringing goods into the channels of com-
merce, including imported goods immediately after customs clearance; and especially 
to preserve relevant evidence in regard to an alleged infringement. These remedies 
must be available inaudita altera parte99, especially if delay might result in irreparable 
harm to the right holder, or there is a risk of evidence being destroyed100. 

99 Meaning: without prior hearing of the other side to the dispute.
100 There are some safeguards built into these provisions, including that evidence exists that an infringement is oc-
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(B) Criminal Procedures

It is relevant for the purpose of this publication to quote in full the provisions of the TRIPS 
Agreement relating to the provision of criminal sanctions. Article 61 states that:

	 “Members shall provide for criminal procedures and penalties to be applied at least in cases 
of wilful trademark counterfeiting or copyright piracy on a commercial scale. Remedies 
available shall include imprisonment and/or monetary fines sufficient to provide a deter-
rent. In appropriate cases, remedies available shall also include the seizure, forfeiture and 
destruction of the infringing goods and of any materials and implements the predominant 
use of which has been in the commission of the offence. Members may provide for criminal 
procedures and penalties to be applied in other cases of infringement of intellectual pro-
perty rights, in particular where they are committed wilfully and on a commercial scale.”

(C) Border Measures

The Agreement prescribes a special procedure to be adopted by the customs authorities 
of member states to enable right holders to request the customs authority to suspend 
the release of goods suspected to infringe an IPR. The procedure involves the following 
steps:

•	 Application by the right holder to the customs authority to suspend the release goods 
suspected of infringement;

•	 The provision of prima facie evidence of infringement by the right holder;

•	 If required by the customs authority, the provision of a security by the right holder, to 
prevent an abuse of the proceeding;

•	 Notification by the customs authority to the right owner and the importer, when sus-
pension has occurred;

•	 The release of the goods, if within a period of 10 days the right holder has not initiated 
proceedings seeking a decision on the merits of the case.

Where a member state requires the competent authority to act on its own initiative (ex-
officio) and suspend the release of goods concerning which it has acquired prima facie 
evidence of infringement, the Agreement provides that the authority may seek infor-
mation from the right holder to assist in the exercise of its powers. On the occurrence 
of such ex-officio action, public authorities and officials are exempt from exposure to 
personal responsibility when actions are taken in good faith.

curring or is imminent and the applicant may be required to provide a security or equivalent assurance sufficient 
to protect the defendant and to prevent abuse. If an order is given, the defendant must be notified and there 
must be a hearing at which the defendant is heard within a reasonable period. A provisional order lapses if the 
applicant does not proceed on the merits within a period to be determined but to be no more than one month 
and if it is found that there was no infringement and no appreciable threat of one, the judicial authorities must 
be able to compensate the defendant.
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The competent authority of the member state must have the authority to order the de-
struction or disposal of infringing goods outside the channels of commerce.

Member states may exclude from these border provisions small quantities of goods of a 
non-commercial nature contained in travellers’ personal luggage or sent in mail consign-
ments.

g PCA and ENAP requirements

It is clear from the above coverage of international law across the spectrum of fields of 
endeavour protected by intellectual property law that the range of international con-
ventions and the WTO TRIPS Agreement form a fundamental background for the protec-
tion of intellectual property rights in the Republic of Moldova. Since as early as 1991, 
Moldova has acceded to key conventions (the first being the Paris Convention, the 
Budapest Treaty, the Nairobi Treaty, the WIPO Convention and the PCT). Most recently, 
Moldova became a Member of the Brussels Convention on 28 October 2008 and the 
Singapore Treaty on 16 March 2009. Moreover, it appears that Moldova has ratified more 
international intellectual property conventions than other Member State of WIPO101

Article 49 of the Partnership and Co-operation Agreement (PCA) has the following main 
provisions regarding intellectual property protection.

1. Pursuant to the provisions of this Article and of Annex III, the Republic of Moldova shall con-
tinue to improve the protection of intellectual, industrial and commercial property rights in 
order to provide, by the end of the fifth year after the entry into force of the Agreement for 
a level of protection similar to that existing in the Community, including effective means of 
enforcing such rights.

2. By the end of the fifth year after entry into force of the Agreement, the Republic of Moldova 
shall accede to the multilateral conventions on intellectual, industrial and commercial pro-
perty rights referred to in Paragraph 1 of Annex III to which Member States of the Commu-
nity are parties or which are de facto applied by Member States according to the relevant 
provisions contained in these conventions.

First, this means in effect that, by July 2003, the Republic of Moldova is required and has 
committed itself to affording a comparable level of intellectual property rights protec-
tion to that applying in the EU. Making clear that this is not simply a theoretical law 
making exercise, the provision of Article 49(1) adds that the commitment includes the 
establishment of effective means of enforcing such rights. Over the period 1998 to 2003, 
Moldova is required to improve its protection of intellectual property rights to that end. 
Apart from the references to conventions for the purposes of Article 49(2) – see below 
– Annex 3 to the PCA provides that – 

101 Summary Table of Membership of the World Intellectual Property Organisation (WIPO) and the Treaties Admi-
nistered by WIPO, plus UPOV and UN on http://www.wipo.int/treaties. In effect, as detailed earlier in this Chapter, 
Moldova has ratified all WIPO conventions except for the Washington Treaty.
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4. From the entry into force of this Agreement the Republic of Moldova shall grant to Commu-
nity companies and nationals, in respect of the recognition and protection of intellectual, 
industrial and commercial property, treatment no less favourable than that granted by it to 
any third country under bilateral agreements.

5. The provisions of paragraph 4 shall not apply to advantages granted by the Republic of 
Moldova to any third country on an effective reciprocal basis or to advantages granted by 
the Republic of Moldova to another country of the former USSR.

This Most Favoured Nation clause means that any pre-existing special arrangements with 
other countries (except those of the former Soviet Union) under bilateral agreements are 
required to be extended to natural or legal persons from the EU Member States. The 
exclusion of pre-existing special arrangements with CIS countries was designed to take 
account of certain regional agreements to which Moldova was/is a party.

Secondly, and again by July 2003, the Republic of Moldova is required by Article 49 to 
accede to the main intellectual property conventions to which EU Member States have 
acceded or which are de facto applied in EU Member States. To be more specific on this, 
Annex 3 to the PCA lists the five Conventions covered by the Article 49(2) commitment 
(Berne, Rome, Nice, UPOV and the Madrid Protocol) and adds, in a declaratory form, ref-
erence to four other conventions where the EU and Moldova “confirm the importance 
they attach to the obligations arising from [those] multilateral conventions”102. In effect the 
latter list refers to conventions that Moldova had joined before the PCA negotiations.

The Republic of Moldova has ratified all of the nine conventions referred to in Annex 3 
to the PCA. The position of the Republic of Moldova vis-a-vis the PCA Annex 3 full list of 
nine intellectual property conventions is the following.

PCA ANNEX 3 CONVENTION
DATE OF MOLDOVAN 
MEMBERSHIP OF THE 

CONVENTION
Berne Convention for the Protection of Literary and Artistic Works (Paris 
Act, 1971).

2 November 1995

International Convention for the Protection of Performers, Producers of 
Phonograms and Broadcasting Organisations (Rome, 1961).

5 December 1995

Protocol relating to the Madrid Agreement concerning the International 
Registration of Marks (Madrid, 1989).

1 December 1997

Nice Agreement concerning the International Classification of Goods 
and Services for the purposes of the Registration of Marks (Geneva 1977, 
amended 1979).

1 December 1997

International Convention for the Protection of New Varieties of Plants 
(UPOV) (Geneva Act, 1991).

28 October 1998

Budapest Treaty on the International Recognition of the Deposit of Micro-
organisms for the purposes of Patent Procedures (1977, modified in 1980).

25 December 1991

102 EU/Moldova Partnership and Cooperation Agreement, Annex 3 paragraph 3.
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Paris Convention for the Protection of Industrial Property (Stockholm Act, 
1967 and amended in 1979).

25 December 1991

Madrid Agreement concerning the International Registration of Marks 
(Stockholm Act, 1967, and amended in 1979).

25 December 1991

Patent Cooperation Treaty (Washington 1970, amended and modified in 
1984). 

25 December 1991

Annex 3 to the PCA also provides that the Cooperation Council may recommend the 
extension of Article 49(2) of the agreement to include other multilateral conventions. To 
date this has not occurred. Moreover, the Annex stipulates that “If problems in the area of 
intellectual, industrial, and commercial property affecting trading conditions were to occur, 
urgent consultation shall be undertaken, at the request of either Party, with a view to reach-
ing mutually satisfactory solutions”. This has also not arisen to date. Finally, the PCA Joint 
declaration concerning Article 49 stipulates the scope of the term “intellectual, industrial 
and commercial property” in Article 49 as including, in particular:

	 “copyright, including the copyright in computer programmes, and Related rights, the rights 
relating to patents, industrial designs, geographical indications, including appellations of 
origin, trademarks and service marks, topographies of integrated circuits as well as protec-
tion against unfair competition as referred to in Article 10 bis of the Paris Convention for the 
protection of Industrial Property and protection of undisclosed information on know-how”.

Article 50 of the PCA deals generally with the commitment to ensure that Moldovan 
legislation will be gradually made compatible with that of the EU. Among the 17 sectors 
of law mentioned in Article 50 is “intellectual property”. 

While the gradual nature of law approximation is somewhat vague, it can be argued that 
very substantial progress towards full approximation to EU law in the field of intellectual 
property law and policy is effectively required (within 5 years – by July 2003) by Arti-
cle 50 being interpreted in conjunction with Article 49(1). Moreover, this approximation 
must include credible enforcement – not merely the creation of legal rights and duties 
– and is related to the continuously evolving legislation of the European Union in the 
field of intellectual property rights protection.

In addition to the above, the PCA has a number of other references to intellectual pro-
perty rights protection which can be briefly noted here:

• Article 19 – provides that the Agreement shall not preclude prohibitions or restrictions 
on imports, exports or goods in transit justified on various grounds including the pro-
tection of intellectual, industrial and commercial property; provided that any such re-
strictions shall not constitute a means of arbitrary discrimination or a disguised restric-
tion on trade between the EU and Moldova;

• Article 57 – provides, in the context of cooperation in science and technology under 
the PCA, that such cooperation shall be subject, inter alia, to “appropriate levels of effec-
tive protection of intellectual, industrial and commercial property rights”;
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• Article 71 – provides that the EU and Moldova shall, in the context of the PCA, support 
the development of modern methods of information handling, including the media, 
and stimulate the effective mutual exchange of information. In that regard, priority is to 
be given to programmes aimed at providing the general public with basic information 
about the EU, and the Republic of Moldova including, where possible, mutual access to 
databases in full respect of intellectual property rights.

• Article 90 – both the EU Member States and the Republic of Moldova are committed 
to ensuring that natural and legal persons of the other Party have access, without dis-
crimination in relation to its own nationals, to the competent courts and administrative 
organs of the Parties to defend their individual rights and their property rights, “includ-
ing those concerning intellectual, industrial and commercial property”.

While these provisions are self-explanatory and of a general nature, it is to be noted that 
the Article 90 provisions reinforce the effective enforcement requirement of Article 49. 

Chapter 39 of the EU-Moldova ENAP deals with some of the specifics as regards ensur-
ing a level of protection of intellectual property rights similar to that in the EU, including 
effective means of enforcement, in line with provisions in Articles 49 & 50 of the PCA. 
With an obvious emphasis on enforcement, the ENAP requires Moldova to: 

•	 Apply international standards in this area, including in particular the TRIPS agreement.

•	 Ensure proper functioning of the judicial system to guarantee access to justice for right-
holders and availability and effective implementation of sanctions.

•	 Consolidate the relevant institutional structures, as well as of the offices for industrial 
rights, copyrights protection and collective societies. 

•	 Extend co-operation with third country authorities and industry associations.

•	 Increase resources dedicated to enforcement, in particular for the customs authorities 
and the judicial system and increase seizures and actions against counterfeit/pirated 
goods in specifically targeted sectors

•	 Improve the enforcement of the relevant conventions provided for by PCA Article 49(2) 
and 

•	 Conduct a study on piracy and counterfeiting in Moldova and ensure effective dialogue 
with rights holders.

It has already been noted that the Republic of Moldova has progressed certain aspects 
of the PCA requirements – in particular as regards the adoption of all conventions speci-
fied in the PCA. In chapter 3, this publication examines the progress of the Republic of 
Moldova in regard to its PCA and ENAP commitments in the intellectual property rights 
protection field.
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g Considerations related to prospective new EU    
 agreements or other agreements

While the first stages of discussions between the Republic of Moldova and the EU on 
a new trade/association agreement have commenced, there is, as noted earlier, no de-
tailed information yet available regarding the specifics of such an agreement in regard to 
intellectual property law and policy. 

Nonetheless, it seems reasonable to expect the protection of intellectual property rights 
will retain a position of central importance in a new agreement. Following the opening 
of negotiations on a Moldova-EU Association Agreement in January 2010, it is clear that 
the new agreement will aim, inter alia, towards a far-reaching market access liberalisation 
and regulatory approximation (under the envisaged Chapter on trade). 

The view here is that this will translate into either a repetition of existing requirements 
(including those of the more recent CEFTA 2006 agreement, reviewed below) or a 
stronger version of similar requirements with more precise commitments regarding the 
timetable to achieve conformity with EU legal norms, methods and practices. 

Secondly, it is to be noted that negotiations on a draft Moldova-EU Agreement on the 
Protection of Geographical Indications of Agricultural Products and Foodstuffs commenced 
in 2009 and are expected to be concluded before the end of 2010. This Agreement will 
ensure the mutual protection of Geographical Indications of Agricultural Products and 
Foodstuffs based on shared lists of names and ex officio enforcement actions. 

The CEFTA 200� Agreement

One of the objectives of the CEFTA 2006 Agreement, ratified by the Republic of Moldova 
on 4 May 2007103, is “to provide appropriate protection of intellectual property rights in ac-
cordance with international standards”104. Moreover, there are specific provisions concern-
ing intellectual property law and policy and these are reproduced below.

CEFTA 2006 INTELLECTUAL PROPERTY RIGHTS PROVISIONS

• Article 17 – provides that the Agreement shall not preclude prohibitions or restrictions 
on imports, exports or goods in transit justified on various grounds including the pro-
tection of intellectual, industrial and commercial property; if such measures are made 
effective in conjunction with restrictions on domestic production or consumption and 
provided that any such restrictions shall not constitute a means of arbitrary discrimina-
tion or a disguised restriction on trade between the CEFTA Parties.

103 Law No.120-XVI on the ratification of the amendment and joining the Central European Free Trade Agreement 
(CEFTA) of 4 May 2007.

104 CEFTA 2006, Article 1.2.f.
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 “For the purpose of this Agreement, intellectual property rights embody industrial 
property rights (patents, trademarks, industrial designs and geographical indications), 
copyright and related rights, topographies of integrated circuits, as well as protection 
against such unfair competition as referred to in Article 10 bis of the Paris Convention 
for the Protection of Industrial Property and the protection of undisclosed information 
as referred to in Article 39 of the Agreement on Trade-Related Aspects of Intellectual 
Property Rights (hereinafter referred to as “TRIPS”)”. 

• Article 38 – provides that the CEFTA Parties shall grant and ensure adequate and 
effective protection of intellectual property rights in accordance with internatio-
nal standards, in particular with TRIPS, including effective means of enforcing such 
rights provided for in international conventions and treaties. Moreover, they com-
mit to continue to ensure an adequate and effective implementation of the obliga-
tions arising from the conventions listed in Annex 7 to the CEFTA105. Where a CEFTA 
Party is not a member of one or more of the listed conventions it shall accede to it 
or them by 1 May 2014; taking all necessary measures with a view to implement the 
obligations arising from them adequately and effectively.

• Article 39 – This Article (the so-called “evolutionary clause” provides that if any Party, 
after the entry into force CEFTA, should offer a third party additional advantages or 
preferences with regard to intellectual property rights beyond what is in the agree-
ment, it shall agree to enter into consultations with the other CEFTA Parties with a 
view to extending these advantages or preferences to all of them on a reciprocal 
basis. It also provides that the Annex 7 convention list may be extended and that 
the intellectual property provisions of the CEFTA shall be reviewed no later than 1 
May 2011.

• the Joint Declaration on cooperation and assistance – This provides that the 
CEFTA Parties shall endeavour, where appropriate, to develop economic and techni-
cal cooperation and assistance in order to provide each other with possible assist-
ance in regard to activities concerning intellectual property rights such as: 

(i) legislative advice (comments on draft laws, judicial and administrative deci-
sions, enforcement and other matters relating to the protection of intellectual 
property rights); 

(ii) advice on the ways of organising administrative infrastructure, such as patent 
offices, collecting societies and inspection authorities; 

(iii) training in the field of intellectual property rights administration and ma-
nagement techniques; 

105 The CEFTA Annex 7 covers 25 Agreements/Conventions and the list of these is reproduced as Annex 4 to this 
publication. At the conclusion of the CEFTA, the Republic of Moldova had acceded to 23 of these – all except 
the UNESCO Universal Copyright Convention of 1971 and the Brussels Satellite TV Convention of 1974. Moldova 
joined the Brussels Convention in 2008 but has not ratified the UNESCO Universal Copyright Convention.
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(iv) specific training of judges, prosecutors, lawyers, customs and police officers 
and inspectors, in order to make the enforcement of laws more effective; and 

(v) awareness-building activities for the private sector and civil society on protec-
tion and significance of intellectual property rights.

Most/many of these provisions clearly reflect similar requirements in the field under the 
PCA as reviewed earlier in this Chapter. 

g Present plans and strategies in the Republic of   
 Moldova 
Neither the Moldovan National Development Strategy (NDS) 2008-2011106 nor the Govern-
ment Programme: “European Integration: Freedom, Democracy, Welfare” 2009 – 2013107 
sets out any specific provision as regards the protection or further protection of intel-
lectual property rights.

As already noted, the National Strategy for Developing the National System of Protection 
and Use of Intellectual Property until 2010108 aims at the promotion of a coherent state 
policy in the field of intellectual property, compatible with the mechanisms of the EU 
and other states in the world, at ensuring an efficient protection of intellectual property 
rights and at the integration of the national system of protection of intellectual property 
in the economic, social and cultural development of the Republic of Moldova.

The main objectives of the strategy are the following:

•	 To ensure optimal conditions for the creation and the protection of intellectual pro-
perty.

•	 To improve the normative basis of the IPR protection system.

•	 To create a functional mechanism for fighting against IPR infringements and prevent-
ing the importation, fabrication and commercialization of counterfeit products.

•	 To increase the level of public awareness about the importance and value of intellec-
tual property.

•	 To educate and train the agents, professionals, civil servants and specialists acting in 
the field of intellectual property.

•	 To extend and develop the international cooperation in the field of intellectual pro-
perty.

106 National Development Strategy (NDS) 2008-2011 was adopted by the Law On approval of the National Develop-
ment Strategy for 2008–2011 of 21 December 2007.

107 October 2009 Government Programme “European Integration: Freedom, Democracy, Welfare”, 2009 to 2013 accessi-
ble on www.moldova.md.

108 Government Decision on the Development strategy of national systems of protection and use of intellectual property 
until 2010, No. 1143 of 18 September 2003.



�4

•	 To improve the information system and services for the protection of intellectual pro-
perty.

The Strategy covers the period 2003 to 2010 and is based strongly on the view that im-
proved IPR protection in Moldova will stimulate the economic, social and cultural de-
velopment of Moldova, in particular by the attraction of investment and via the role of 
research and development as a driving force of technological progress, sustainable de-
velopment and economic competitiveness.

Since the adoption of the 2003 Strategy, the Moldovan Code on Science and Innovation 
was adopted109 which created the Agency on Innovation and Technologies. This resulted 
in the separation of the strategic approach under the National Strategy for Developing 
the National System of Protection and Use of Intellectual Property until 2010 into separate 
innovation and IPR protection streams. Nonetheless, there is a continuing close coopera-
tion between the two Agencies in regard to, for example, the promotion of innovation at 
Technological Parks. 

In regard to the operations and performance of the Strategy, there have been significant 
achievements in regard to the planned results related to IPR protection in the period to 
date. These include:

•	 Institutional and administrative rationalisation: notably as regards the merger in 2004 of 
the State Agency on Industrial Property Protection and the State Agency on Copyright, 
to form AGEPI, and the establishment of new systems to serve this institution;

•	 Administrative simplification: notably as regards the concentration of civil IPR related 
cases in the Court of Appeal of Chisinau, the establishment of new databases and as-
sessment methods for the operation of different registration requirements and the 
publication of forms on the AGEPI website110;

•	 Promotion of concepts of IPR protection: This has developed through a range of AGEPI 
initiatives including the development of a highly informative website, the establish-
ment of the AGEPI Library as an IPR Information Centre (including free consultations), 
some 5-6 major press conferences or TV programmes annually, the publication and dis-
semination of over 5,000 brochures at trade shows and exhibitions and the compre-
hensive publication of IP user data on the Agency’s website (how to protect IP objects; 
the AGEPI Bulletin and brochures, forms, fee information, trademark notifications etc.);

•	 Training: The organisation of over 20 seminars per year on IPR protection issues has be-
come the norm for the Agency, covering police, creators, inventors, patent agents and 
judges.

109 Code on Science and Innovation of the Republic of Moldova adopted by Law No. 259-XV of 30 July 2004.
110 www.agepi.md.
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•	 Legislation: Major legislative reforms across all fields of IPR protection have taken place 
in the period covered by the Strategy – some are continuing111. 

At the time of writing, a major legislative reform of Moldovan Copyright legislation was 
at an advanced stage and a new Law on Copyright and Related Rights was adopted on 
2 July 2010. Secondly, a pilot Roundtable with the Moldovan Judiciary to review judicial 
decisions concerning IPR protection was being planned. Moreover, the operations of the 
National Commission on Intellectual Property, established in 2008, commenced and a 
working plan for the Commission for the years 2010-2011 was agreed upon. 

In regard to the period from 2011 to 2015, on which this publication has a particular fo-
cus, it is understood that a new Strategy is expected to be prepared with a focus on:

•	 Co-ordination of the work of the various governmental and public bodies engaged in 
the development of IP protection and enforcement;

•	 Continuing harmonisation with EU legislation and future EU legislation in the IPR field;

•	 Continuing capacity building of AGEPI and other bodies in the IPR field in Moldova112;

•	 IT development to support digital signature protection;

•	 Improving the quality of AGEPI service and procedures (e.g. speeding up processing of 
applications and registrations, review of fees etc.);

•	 The development of success indicators regarding enforcement and a unified database.

The latter point poses particular challenges and it is important that AGEPI seeks to bench-
mark its efforts vis-a-vis international measures in the sector and international trends. 
For example, the Agency is looking at ways to measure the contribution of IPR protec-
tion to the national economy. To date, data on this is only available from directly assisted 
R&D operations and inventions. Other measures being examined include inventions per 
million of population, % of GDP devoted to innovation, the percentage of registered pa-
tents actually exploited and the extent of immaterial assets in company balance sheets. 

At present, in Moldova, the percentage of registered patents actually exploited is 2-3% 
(in comparison to an overall WIPO level of 7-8%) – although in some sectors, notably 
pharmaceuticals, the exploitation rate is 90%. The extent of immaterial assets in com-
pany balance sheets in Moldova is 1% (in comparison to EU 50% and USA 70%). 

Issues concerning future strategic directions in the protection of intellectual property 
rights are examined further in chapters 5 and 6 of this publication. 

111 See chapter 3 of this publication.
112 A forthcoming EU funded Twinning Project will assist on issues of IPR enforcement and is expected to commence 

in Autumn 2010. 
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3. OVERVIEW OF MOLDOVAN POLICY 
AND LEGISLATION IN INTELLECTUAL 
PROPERTY LAW & POLICY AND A 
GENERAL ASSESSMENT OF THE EXTENT 
OF APPROXIMATION TO DATE

g Introduction to the policy framework and legislation  
 in Moldova in the field of intellectual property rights  
 protection

Following independence, the Republic of Moldova began the process of establishing 
a modern Intellectual Property System, compatible with the international and regional 
systems. In 1991 the State Copyright Agency and in 1992 the State Agency on Industrial 
Property Protection were established. From 1993 to 1997, the two agencies focused on 
the development of the regulatory and institutional framework, while the years 1997 
to 2000 were devoted to enforcement issues as well as to the preparation of accession 
to the World Trade Organisation (WTO). During the period of accession of the Republic 
of Moldova to the WTO, the legislation in the field of Intellectual Property was changed 
primarily for the purpose of compliance with the requirements imposed by the TRIPS 
Agreement. This process included amending both laws on the protection of IP objects 
(trademarks and appellations of origin, patent inventions, new plant varieties, industrial 
designs, topographies of integrated circuits, copyright and related rights) and civil - ad-
ministrative legislation. While the Republic of Moldova became a member of the WTO in 
2001, the most recent advancement of important TRIPS related legislation in Moldova 
took place in 2007 with the adoption of important amendments to the Criminal Code 
providing for penal sanctions against the infringement of intellectual property rights113.

As part of the wider process of developing and up-grading the national intellectual 
property system; under of the Code on Science and Innovation of 2004, the State Agency 
on Industrial Property Protection and the State Agency on Copyright merged into a sin-
gle specialised public organisation at the end of 2004 – The State Agency for Intellectual 

113 Law No. 446-XV of 30 December 2004 and Law No. 110-XVI of 27 April 2007.
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Property (AGEPI)114. AGEPI is a self-financed, independent decision making body, sub-
ordinated to the Government of the Republic of Moldova. It has the status of a state 
enterprise and it is a self-financing body. It is independent in adopting decisions for legal 
protection of objects of intellectual property. The decisions of the State Agency can be 
appealed in the AGEPI Board of Appeal, special arbitration or in the court. AGEPI repre-
sents the Government of Moldova in the international and regional organisations in the 
field of intellectual property and is responsible for the implementation at the national 
level of intellectual property rights legal provisions.

Under the Code of Civil Procedure, the Court of Appeal of Chisinau has the competence 
to hear intellectual property cases at first instance with the possibility of appeal to the 
Supreme Court of Justice. There are no specialised courts dealing with the intellectual 
property rights issues in the Moldovan Judicial system, but some five judges of the Court 
of Appeal and two of the Supreme Court have achieved a degree of specialisation. 

The enforcement of intellectual property rights at the borders of the Republic of Moldova 
is ensured by the Customs Code115 which regulates actions for the protection of intellec-
tual property rights in regard to exported and imported goods. In June 2005, the struc-
ture and the responsibilities of the Customs Service in the field of intellectual property 
were enhanced. Specifically, the Customs Code of Moldova was amended in order to 
incorporate EC Regulation 1383/2003116. 

Within the process of harmonisation of national legislation with EU law, the entire legal 
framework of the Republic of Moldova in the field of intellectiual property was revised 
and upgraded. As a result recent new laws were adopted that include:

•	 The new Law on the Protection of Industrial Designs117, 2007;

•	 The new Law on the Protection of Inventions, 2008118;

•	 The new Law on the Protection of Trademarks, 2008119;

•	 The new Law on the Protection of Geographical Indications, Appellations of Origin and 
Traditional Specialities Guaranteed, 2008120;

•	 The new Law on the Protection of Plant Varieties, 2008121;

114 AGEPI acts in accordance with the Code on Science and Innovations (approved by Law No. 259-XV of 15 July 2004) 
which provides the institutional and legal framework of the intellectual property system, together with Govern-
ment Decision No. 1016 of 13 September 2004 on the creation of the State Agency on Intellectual Property and 
the AGEPI Statute approved by Governmental Decision No.1378 of 13 December 2004.

115 Law No. 1149-XV of 20 July 2000.
116 Law No.103-XVI of 16 May 2008 (in force since 4 July 2008).
117 Law on the Protection of Industrial Designs No. 161 of 12 July 2007.
118 Law on the Protection of Inventions No. 50-XVI of 7 March 2008.
119 Law on the Protection of Trademarks No. 38-XVI of 29 February 2008.
120 Law on the Protection of Geographical Indications, Appellations of Origin and Traditional Specialities Guaran-

teed No. 66-XVI of 27 March 2008.
121 Law on the Protection of Plant Varieties No. 39-XVI of 29 February 2008.
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•	 The new Law on Copyright and Related Rights122, 2010.

The new Law on Copyright and Related Rights, adopted in July 2010, represents a par-
ticularly recent and significant legislative milestone. 

Two Collective Management Organisations (CMOs) were established in 1999 and 
2000: the Association for Copyright and Related Rights (AsDAC) and National Association 
“Copyright”. At present, AsDAC is entitled (accredited by AGEPI) to collect remuneration 
for authors and performers whereas “Copyright” collect remuneration for performers 
and phonogram producers. Following a Supreme Court Decision of June 2010, the two 
CMOs are currently negotiating new arrangements for collecting remunerations, which 
should come into effect with the approval of AGEPI in August 2010. 

g The institutional setting of Intellectual Property law  
 and policy in Moldova

The main responsible bodies in the field of IPR protection in Moldova are123:

•	 The State Agency for Intellectual Property (AGEPI);

•	 The Customs Service;

•	 The National Virtual Bureau SECI/GUAM;

•	 The Ministry for Internal Affairs;

•	 The Centre for Combating Economic Crimes and Corruption;

•	 AsDAC - Collective management organisation for copyright and related rights; 

•	 National Association “Copyright” – collective management organisation for related 
rights;

•	 The Agency for Innovation and Technology Transfer of the Academy of Science of 
Moldova;

•	 The Moldovan Judiciary;

•	 The National Commission for Intellectual Property124.

the State Agency for intellectual property (AGEpi) was created in 2004 by the merger 
of the former “State Agency on Industrial Property Protection” and the “State Agency on 
Copyright”125. AGEPI and represents the Republic of Moldova in the World Intellectual 

122 Law on Copyright and Related Rights No. 139 of 2 July 2010. 
123 The following are also identified as having a strong interest in ensuring IP protection and enforcement: the Mi-

nistry for Economy & Trade, the Ministry for Information Development, the Ministry for Justice, the Centre for 
Consumer Protection and the Executive Committee of the Gagauz Republic.

124 By a Government Decision of 29th March 2008, a National Commission on Intellectual Property was established 
to co-ordinate the activity of organisations interested in the development and protection of IPRs. This Commis-
sion became operational in June 2010.

125 Article 163 of the Code on Science and Innovation of the Republic of Moldova adopted by Law No. 259-XV of 30 
July 2004.
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Property Organisation (WIPO) and in international and regional bodies on issues related 
to the exercise and protection of intellectual property rights. Specifically, AGEPI performs 
the following main functions:

•	 elaboration of proposals regarding state policy (legislative framework) on intellectual 
property protection;

•	 organisation and management of the national system of intellectual property protection;

•	 supervision of the enforcement of Moldovan IPR legislation and international agree-
ments and treaties in the field where the Republic of Moldova is a Member State/Con-
tracting State Party;

•	 administration of databases in the field of intellectual property protection and ensur-
ing access to these databases;

•	 coordination and implementation of development programmes and bilateral coopera-
tion agreements with other countries or international bodies in the IPR field;

•	 elaboration and implementation of methodological and practical programmes of train-
ing for specialists in the field;

•	 registration of intellectual property objects;

•	 provision of related services in this field.

AGEPI is independent in its decision-making on the legal protection of the intellectual 
property. The Agency has legal personality, maintains its own bank accounts and ope-
rates under the authority of a seal with the image of the State Emblem of the Republic of 
Moldova. It is largely self-financing. 

AGEPI in cooperation with the representatives of the Ministry for Internal Affairs and of 
the Customs Service deals with the enforcement of intellectual property rights, carrying 
out controls, either ex-officio or at the request of IPR holders, on copyright and related 
rights compliance, and participates, in appropriate cases, in seizures and destructions 
of counterfeited and pirated audio-visual products. According to its Annual Report for 
2009, in accordance with the revised Contravention Code (in force since 31 May 2009), 
the role of AGEPI was altered so that it may intervene in order to identify cases of in-
fringement only jointly with the Ministry for Internal Affairs or other bodies vested with 
control functions. Thus, the number of controls exercised by AGEPI in 2009 declined by 
9 times compared with 2008, and constituted 24 controls, of which 3 were initiated ex 
officio and 21 were at the request of the Ministry for Internal Affairs, the Centre for Com-
bating Economic Crimes and Corruption, copyright holders and others. 

Moldova uses a system of control marks to assist in combating the piracy of material car-
ried on compact disks and compact and audio cassettes. The control marks are issued by 
AGEPI. In 2009, the Agency issued almost 600,000 such control marks.  
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AGEPi staffing encompassed a total of 220 employees in 2006; 195 in 2007 and 187 in 
2009. The Organigramme of the Agency is set out in Annex 3 to this publication. The Di-
rector General is the Head of the Agency with two Deputy Directors-General. The Direc-
tor General of AGEPI is appointed and dismissed by the Government on the proposal of 
the President of the Academy of Sciences. Deputy Directors General are appointed and 
dismissed by the Government on the proposal of the Director General. The main AGEPI 
Departments cover: Inventions, Plant Varieties and Utility Models, Trademarks and In-
dustrial Designs, Copyright and Related Rights, Informatics and Logistics, Promotion and 
Publishing and Legal. Support Units include the Economy and Finance Direction and the 
Human Resources and Secretariat Direction. 

Since 1 January 2006, the Board of Appeals of AGEPI has been constituted as an adminis-
trative body primarily responsible for appeals from decisions taken by AGEPI concerning 
applications for registration of IP objects. Its decisions may in turn be appealed to the 
Court of Appeal in accordance with Article 33 of the Code on Civil Procedure. In 2009 140 
such appeals were lodged and 187 were heard. 

the Agency for Innovation and Technology Transfer of the Academy of Science of 
moldova - In order to coordinate, motivate and implement the policy on innovation ac-
tivity and technology transfer, the Agency for Innovation and Technology Transfer (AITT) 
was created under the 2004 Code of Science and Innovation of the Republic of Moldova126. 
The AITT operates according to the statutes approved by the Supreme Council.

The Agency fulfils the following main functions: 

•	 realisation of state policy in the sphere of innovation and technology transfer activity;

•	 development of proposals for the improvement of normative and regulatory rules in 
the sphere of innovation and technology transfer;

•	 establishment of strategic directions for the innovation and technology transfer acti-
vity, these directions being reflected in programmes and projects at all levels;

•	 contributes to the conclusion of partnerships between organisations in the sphere of 
science and innovation, higher educational institutions and production enterprises;

•	 determines the amount of financial allocations intended for the support of programmes 
and projects in the sphere of innovation and technology transfer activity, (final approval 
of the amount of allocations is the responsibility of the Supreme Council);

•	 organisation of the state registration and the record of programmes and projects of in-
novation and technology transfer;

•	 coordination of the process of infrastructure elaboration in the sphere of innovation 
and technology transfer;

•	 provision of specialised assistance in the sphere of innovation activity and technology 
transfer;

126 Code of Science and Innovation of the Republic of Moldova, No. 259-XV of 15 July 2004, Article 83.



104

•	 organisation of exhibitions of the achievements in the sphere of innovation activity and 
technology transfer.

Within the Moldovan institutional system for the protection of intellectual property rights, 
the customs Service has a very important role. Thus, the Moldovan Customs Service:

•	 carries out investigations, including with the participation of the staff of the Ministry for 
Interior, in order to prevent and combat cases of unauthorised entry or exit of counter-
feit goods and pirated goods;

•	 collaborates with customs offices of other countries in order to combat violations of 
intellectual property rights;

•	 gives free consultations to the holders of intellectual propriety in order to protect the 
rights of intellectual property object holders’ at the borders;

•	 continuously trains customs staff in the field of protection of intellectual property 
rights;

•	 collaborates with WIPO, WCO (World Customs Organisation) and AGEPI concerning the 
fight against piracy and counterfeiting.

In 2001, a small specialised section was created within the Customs Service which was 
responsible for prevention and combating the transborder crimes, including by ensur-
ing adequate enforcement of intellectual property rights protection at the borders. Until 
2006, this section participated in and acted as the National Office of SEci/riLo (a collabo-
ration initiative in South-Eastern Europe/Regional Office for Information Exchange)127. 
In 2006, the National Bureau SECI/RILO128 was reorganised to become the National Vir-
tual Centre SECI/GUAM. It collaborates with the Permanent Technical Council of OMV 
(Brussels, Belgium); the Regional centre for cooperation in Southeast Europe aimed at 
combating cross- border infringements (Bucharest, Romania); the Regional centre for 
information exchange (Warsaw, Poland) and the Regional and national offices of RILO 
within the framework of customs services of other countries.

As a result of the Europe Aid project 2005/099-285 “Border Management – Simplification 
and Harmonisation of Customs Procedures in Moldova”, the Customs Code of Moldova 
was amended in order to incorporate the EC Regulation 1383/2003.

the ministry for internal Affairs deals with policing. A sub-division of the Special Fraud 
Investigation Division, consisting of seven or eight officers, deals with IPR crime. These 
officers also deal with information crime. They carry out operational investigations, pre-
pare indictments in appropriate cases, and assist in the submission of matters to the 
court and in the court process. The Division liaises informally with police colleagues in 
Russia, the Ukraine, and in other countries. Internally it works alongside AGEPI, the Cus-

127 Established by Government Decision No. 815 of 13 August 2001.
128 Government Decision No. 93 on the creation of the national virtual centre SECI/GUAM for combating terrorism, 

organised crime, illegal drugs circulation and other serious crimes, 27 January 2006.
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toms Service, the Centre for Combating Economic Crimes and Corruption and the Office 
of the Prosecutor General.

 In line with provisions of the Criminal Code, the centre for combating Economic crimes 
and corruption also plays a role in IP enforcement. In principle, this can arise where sus-
pected infringements relate to an organised criminal network or an investigation into 
serious economic crime. 

AsDAc - copyright State Agency - In the Republic of Moldova, two collective manage-
ment societies for copyright and related rights were established in 1999 and 2000: 

- the Association for Copyright and Related Rights (AsDAC) of the Republic of Moldova;

- the National Association ”Copyright”. 

At present, AsDAC, established in 1999 pursuant to Article 35 of the 1994 Law on Copy-
right and Related Rights, has the right to collect remuneration on behalf of authors who 
are members of AsDAC as well as on behalf of foreign authors, performers and phono-
gram producers represented by AsDAC on the basis of reciprocal representation agree-
ments (RRAs) concluded with foreign collective management organisations of copyright 
and related rights. AsDAC mainly manages the right to remuneration for public perfor-
mances, cable retransmission and communication to the public of musical, dramatic, 
audiovisual and literary works. AsDAC also manages the right to remuneration for pri-
vate copying and, on an irregular basis, the right to remuneration for mechanical repro-
duction of works. 

On behalf of the copyright and related rights holders represented by AsDAC, the organi-
sation: 

•	 issues licences for the exploitation of works or objects protected by copyright and re-
lated rights, which have been entrusted to it for collective administration;

•	 negotiates with beneficiaries the amount of royalties for the exploitation of works or 
objects protected by related rights and other licensing conditions;

•	 negotiates with users the amount of remuneration in those cases where they are only 
responsible for collecting such remuneration, without being empowered to grant li-
cences;

•	 collects the remuneration stipulated in the licences granted by AsDAC; 

•	 distributes and pays the royalties accumulated on the basis of licences issued for the 
exploitation of works or objects protected by copyright and related rights, which have 
been entrusted to it for collective administration; 

•	 may carry out any legal act essential for the defence of the rights for rightholders for 
whose administration they are responsible.
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According to AsDac data - in June 2010 the organisation represented the interests of 
2,624 members – 1,355 Moldovan authors, 1,264 Moldovan performers and 5 music 
publishers. AsDAC has concluded 58 reciprocal representation agreements with foreign 
copyright collective management organisations and 2 representation agreements with 
organisations for related rights. 

the national Association “copyright”, established in 2000 pursuant to Article 35 of the 
1994 Law on Copyright and Related Rights, is the Moldovan collective management or-
ganisation for related rights, namely the rights of performers and phonogram producers, 
and under the accreditation given by AGEPI it is entitled to collect remuneration for per-
formers and phonogram producers. The name “Copyright” is to be changed in the near 
future since it neither reflects the goals nor the activity of the organisation. 

According to the National Association “Copyright”, in June 2010 it represented the in-
terests of some 50 Moldovan performers and 6 Moldovan phonogram producers. “Copy-
right” has concluded 2 reciprocal representation agreements with foreign collective 
management organisations, namely “Credidam” of Romania and “VOIS” of Russia as well 
as 1 contract with the Russian phonogram producers’ organisation RFA.

The Judiciary has a key position in the system of IPR protection in Moldova although 
there are no specialised courts on IPR protection per se. Specifically, the present compe-
tences of courts to deal with IPR issues are as follows:

•	 In respect of civil cases the Court of Appeal of Chisinau is the court of first instance in 
IPR cases, and the Supreme Court of Justice is the appeal instance. 

•	 In criminal and administrative matters, the court of first instance is the District Court, 
with a right of appeal to the Court of Appeal and from there to the Supreme Court. 
In criminal matters there is a further right of appeal from the decision of the Supreme 
Court to a Plenum of the Supreme Court.

It is to be noted that, under Moldovan legislation, there is a non-discriminatory access to 
justice as regards, inter alia, intellectual property rights holders. Moreover, rights holders 
may initiate enforcement proceedings on IPRs in the form of either: civil, administrative 
or criminal proceedings. 

There is a degree of informal specialisation in intellectual property law in both the Court 
of Appeal and in the Supreme Court; in that five judges of the Court of Appeal and two 
of the Supreme Court have particular expertise in the area. To enhance judicial practice 
in the IPR field, two Decisions of the Plenum of the Supreme Court of Justice have been 
approved, viz: 

•	 the 1998 Decision of the Plenum of the Supreme Court of Justice on "Practice for the appli-
cation by the courts of some provisions of the copyright and related rights legislation”129; and

129 Decision of the Plenum of the Supreme Court of Justice on “Practice for the application by the courts of some 
provisions of the copyright and related rights legislation”, No. 32 of 9 November 1998.
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•	 the 2001 Decision of the Plenum of the Supreme Court of Justice on “Practice for the 
application by the courts of some provisions of the industrial property protection legisla-
tion”130.

More recently, the Supreme Court of Justice has issued an advisory document to the 
courts in the form of case notes from its collected IPR decisions to date. These docu-
ments provide very useful guidelines for judges when hearing matters relating to intel-
lectual property rights protection.

Although in the past, judges have attended several seminars on IPR matters, there is a 
continuing perception that the number of judges who are professionally skilled in IPR re-
mains very low. Moreover, the fact that civil cases in the Supreme Court are allocated on 
a random basis, and not specifically assigned to the judges with best knowledge of IPR 
law is perceived to contribute to a lack of consistency in decision-making in that court. 

The national commission for intellectual property was established in March 2008131 as 
a coordinating body in the field of the protection of intellectual property rights. It was 
created for the purpose of ensuring coordination and cooperation between ministries, 
other central public authorities and IP right holders in order to develop and consolidate 
the national system of IP, to prevent and combat violations of IP rights and counterfeit, 
import and commercialisation of pirated and counterfeit goods on the territory of the Re-
public of Moldova. Although established in 2008, it met for the first time in June 2010.

Its terms of reference include:

•	 The coordination of activities to prevent and combat violations of IP rights and coun-
terfeiting, importation and sale of pirated and counterfeit goods on the territory of 
Moldova;

•	 Providing consultation and defining measures and activities aimed at developing and 
strengthening the system of IP protection in the Moldova;

•	 Providing assistance in the implementation of strategies and programmes for the de-
velopment of the national system of protection and usage of IP objects and the de-
velopment of international and regional agreements in the IP area to which Moldova 
is a party.

The Commission has the right to:

•	 request and receive information (documents) - within the scope of the Commission’s 
competence and in accordance with the established rules - from public authorities, 
physical and legal persons. The Commission also has the right to access information 
resources of central sectoral public bodies and local authorities;

•	 hear information from public and local authorities in its sessions;

130 Decision of the Plenum of the Supreme Court of Justice on “Practice for the application by the courts of some 
provisions of the industrial property protection legislation”, No. 26 of 24 December 2001.

131 Government Decision No. 489 of 29 March 2008.
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•	 create working and expert groups represented by public authorities, researchers and 
specialists in the field of IP protection for the purpose of developing and carrying out 
expertise on draft legal acts and preparing methodological and guidance materials, 
recommendations, proposals, etc.

The Commission is to comprise the following persons:

- Minister for the Economy (Chairperson);

- Minister for the Internal Affairs;

- AGEPI Director General (Deputy Chairperson);

- Director of the AGEPI Department for Copyright and Related Rights (Secretary);

- President of the Academy of Science;

- Deputy Minister for Information Development;

- Deputy Minister for Justice;

- Chief Specialist for Investigation of Infringements, Ministry for Internal Affairs;

- Head of Directorate, Customs Service;

- Director of the Main Directorate of Analysis, Forecast and Prevention, Centre for Com-
bating Crime, Economic Crimes and Corruption;

- Chairman of the Centre for Consumer Protection;

- Deputy of the Executive Committee of the Republic of Gagauzia.

The Decision specifies that the Commission will carry out its activities at the panel ses-
sions which, as a rule, will be convened every half-year with a 50% quorum.

Other persons may participate in the work of the Commission, including representatives 
of public and local authorities, Research and Development institutions, higher education 
establishments, private law legal persons and representatives of the mass media.

g Legal Framework

In the field of intellectual property the Republic of Moldova possesses a rather advanced 
legislative base that has been elaborated based both on agreements, conventions, trea-
ties and international commitments in the field, as well as in terms of the regulations and 
directives of the European Union.

The procedures of exercising the intellectual property law are stipulated in the legisla-
tion of the Republic of Moldova and include the transactions with these rights (usage, 
heritage, cession, technological transfer, etc.), as well as the measures against the viola-
tion of legal rights and interests of the owners of intellectual property objects. These 
measures can be initiated by the owner of intellectual property rights, as well as by the 
respective specialised central bodies.
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The Legal Acts governing IPR protection in the Republic of Moldova are listed below and 
the main ones are considered in the subsequent sections.

International Conventions, Treaties and Agreements on intellectual 
property 

•	 Convention Establishing the World Organisation of Intellectual Property (1967), in ef-
fect in the Republic of Moldova since 25 December 1991132;

•	 Paris Convention for the Protection of Industrial Property (1883), in effect in the Repub-
lic of Moldova since 25 December 1991133;

•	 Madrid Agreement concerning the International Registration of Marks (1891), in effect 
in the Republic of Moldova since 25 December 1991134;

•	 Patent Cooperation Treaty, (1970), in effect in the Republic of Moldova since 25 Decem-
ber 1991135;

•	 Budapest Treaty on the International Recognition of the Deposit of Micro-organisms for 
the purposes of Patent Protection (1977), in effect in the Republic of Moldova since 25 
December 1991136;

•	 Nairobi Treaty on the protection of the Olympic symbol (1981), in effect in the Republic 
of Moldova since 25 December 1991137;

•	 Universal Copyright Convention (Geneva, 1952), in effect in the Republic of Moldova 
since 27 May 1993138;

•	 Hague Agreement Concerning the International Deposit of Industrial Designs (1925), in 
effect in the Republic of Moldova since 14 March 1994139;

•	 Berne Convention for the Protection of Literary and Artistic works (1886), in effect in the 
Republic of Moldova since 2 November 1995140;

•	 International Convention for the Protection of Performers, Producers of Phonograms 
and Broadcasting Organisations (Rome, 1961), in effect in the Republic of Moldova 
since 5 December 1995141;

•	 Trademark Law Treaty (1994), in effect in the Republic of Moldova since 1 August 
1996142;

132 Decision of Parliament No 1328 - XII of 11 March 1993.
133 Decision of Parliament No 1251-XIII of 10 July 1997.
134 Decision of Parliament No 1624 - XII of 26 October 1993.
135 Decision of Parliament No 1624 - XII of 26 October 1993.
136 Decree of the President of the Republic of Moldova No 229 of 30 December 1993.
137 Decree of the President of the Republic of Moldova No 229 of 30 December 1993.
138 Decision of Parliament No 1318-XII of 2 March 1993.
139 Decree of the President of the Republic of Moldova No 229 of 30 December 1993.
140 Decision of Parliament No 511-XIII of 22 June 1995.
141 Decision of Parliament No 510-XIII of 22 June 1995.
142 Decision of Parliament No 615 - XIII of 27 October 1995.
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•	 Protocol Relating to the Madrid Agreement Concerning the International Registration 
of Marks (1989), in effect in the Republic of Moldova since 1 December 1997143;

•	 Nice Agreement Concerning the International Classification of Goods and Services for 
the purposes of the Registration of Marks (1957), in effect in the Republic of Moldova 
since 1 December 1997144;

•	 Locarno Agreement Establishing the international classification for Industrial Designs 
(1968), in effect in the Republic of Moldova since 1 December 1997145;

•	 Vienna Agreement Establishing the International Classification of Figurative Elements 
of Marks (1973), in effect in the Republic of Moldova since 1 December 1997146;

•	 Strasbourg Agreement Concerning the International Patent Classification (1971), in ef-
fect in the Republic of Moldova since 1 September 1998147;

•	 International Union for the Protection of New Varieties of Plants (1961), in effect in the 
Republic of Moldova since 28 September 1998148;

•	 Convention for the Protection of Producers of Phonograms against Unauthorised Du-
plication of their Phonograms (Geneva, 1971), in effect in the Republic of Moldova since 
17 July 2000149;

•	 Madrid Agreement for the Repression of False or Deceptive Indications of the Source of 
Goods (1891), in effect in the Republic of Moldova since 5 April 2001150;

•	 Lisbon Agreement for the Protection of Appellations of Origin place and their Interna-
tional Registration (1958), in effect in the Republic of Moldova since 5 April 2001151;

•	 WIPO Copyright Treaty (Geneva, 1996), in effect in the Republic of Moldova since 6 
March 2002152;

•	 WIPO Performances and Phonograms Treaty (Geneva, 1996), in effect in the Republic of 
Moldova since 20 May 2002153;

•	 Patent Law Treaty (2000) in effect in the Republic of Moldova since 28 April 2005154;

•	 Singapore Treaty on the Law of Trademarks (2006), in effect in the Republic of Moldova 
since 16 March 2009155;

143 Decision of Parliament No 614 - XIII of 27 October 1995.
144 Decision of Parliament No 1251 - XIII of 10 July 1997.
145 Decision of Parliament No 1251 - XIII of 10 July 1997.
146 Decision of Parliament No 1251 - XIII of 10 July 1997.
147 Decision of Parliament No 1251 - XIII of 10 July 1997.
148 Decision of Parliament No 1355 - XIII of 22 October 1997.
149 Decision of Parliament No 796-XIV of 10 February 2000
150 Law of the Republic of Moldova No 1330 - XIV of 27 October 2000.
151 Law of the Republic of Moldova No 1328 of 27 October 2000.
152 Decision of Parliament No 1452-XIII of 28 January 1998.
153 Decision of Parliament No 1452-XIII of 28 January 1998.
154 Law of the Republic of Moldova No. 433-XV of 27 July 2001.
155 Law of the Republic of Moldova No 214-XVI of 23 October 2008.
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•	 Convention Relating to the Distribution of Programme-Carrying Signals Transmitted by 
Satellite (Brussels, 1974), in effect in the Republic of Moldova since 28 October 2008;156

•	 Agreement on Trade-Related aspects of Intellectual Property Rights, (WTO TRIPs Agree-
ment, 1994) in effect since 26 July 2001157.

CIS Treaties and Conventions on Intellectual Property
•	 Agreement concerning the measures of protection of Industrial Property and estab-

lishing the Inter-State Council for Industrial Property (Moscow, 1993), in effect in the 
Republic of Moldova since 12 March 1993;

•	 Eurasian Patent Convention (Moscow, 1994), in effect in the Republic of Moldova since 
16 February 1996158;

•	 CIS Agreement on the cooperation in the field of the protection of copyrights and 
neighbouring rights (Moscow, 1993), in effect in the Republic of Moldova since 9 April 
1999159;

•	 Agreement on Prevention of Intellectual Property Rights Infringements (Moscow, 1998), 
in effect in the Republic of Moldova since 20 November 2001160;

•	 Agreement on Cooperation for the Prevention and Repression of False Trademarks and 
Geographical Indications (Minsk, 1999), in effect in the Republic of Moldova since 3 
January 2002161;

•	 Agreement on Mutual Securing of Interstates Secrets in the field of the Legal Protec-
tion of Inventions (Minsk, 1999), in effect in the Republic of Moldova since 3 January 
2002162.

National legislation 

TITLE OF LEGAL ACT DATE
1. Law on State Duties, No.1216-XII: Articles 2 (1) & (11) and 4 (1) & (2). 3 December 1992
2. The Constitution of the Republic of Moldova, Article 33. 29 July 1994
3. Law on Libraries, No. 286-XIII: Articles 20(2) and 33. 16 November 1994
4. Law on the Copyright and Related Rights, No.293-XIII. 23 November 1994
5. Law on Education, No. 547: Article 32(2). 21 July 1995
6. Government Decision on the approval of the Regulation for the Production of 
Wine and other Vine-bearing Products with Origin Title, No.760. 10 November 1995

7. Tax Code of the Republic of Moldova, No.1163-XIII: Articles 12, 28, 71 (j); 75 (4) 
a); 103 (1) 7); 111 (1) (e) and 1171 (5). 24 April 1997

156 Law of the Republic of Moldova No 117-XVI of 22 May 2008.
157 Law of the Republic of Moldova No 218-XV 0f 1 June 2001.
158 Decision of Parliament No 615 - XIII of 27 October 1995.
159 Decision of Parliament No 206-XIV of 25 November 1998.
160 Decision of Parliament No 1245 of 15 November 2001.
161 Decision of Government No. 1331 of 3 December 2001.
162 Decision of Government No. 1331 of 3 December 2001.
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8. Regulation on the Registration of Licence Contracts relating to Industrial 
Property Objects in the Republic of Moldova, approved by the AGEPI Director 
General Order, No. 40.

16 May 1997

9. Government Decision on Taxes for Services with Legal Significance in the Field 
of the Protection of Objects of Industrial Property, No. 774. 13 August 1997

10. Law on Customs Tariffs, No. 1380-XIII: Articles 2 and 13 (2) a). 20 November 1997
11. Law on Protection of Topographies of Integrated Circuits, No. 655-XIV. 29 October 1999
12. Law on External Trade Activities, No. 1031-XIV: Articles 2, 7 (2) c), 11, 13-16 
and 19 (2) g) and h). 8 June 2000

13. Regulation on the Application of Law No. 655/1999 on the Protection of 
Integrated Circuits, approved by the Director General of AGEPI, No. 72. 20 June 2000

14. Customs Code of the Republic of Moldova, No. 1149-XIV: Article 1 and Chapter XII. 20 July 2000
15. Government Decision on the Awarding of WIPO Gold Medals: ”Outstanding 
Inventor” and ”Innovation Enterprise”, No. 933. 12 September 2000

16. Law on Architectural Activities, No. 1350-XIV: Articles 3 d), 7 (2), 13 and 
Chapter IV. 2 November 2000

17. Law on Rationalisation Activities, No. 138-XV. 10 May 2001
18. Government Decision on the Minimal Tariffs in Copyright Remuneration, No. 
641. 12 July 2001

19. Law on Pledge, No. 449: Article 7 (d). 30 July 2001
20. Government Decision on the Method of Using the Trademarks owned by the 
State, No. 852. 16 August 2001

21. Government Decision on the State Registration of the Works protected by 
Copyright and Related Rights, No. 901. 28 August 2001

22. Government Decision on the approval of the List of Trademarks owned by the 
State, No.1080. 8 October 2001

23. Criminal Code of the Republic of Moldova, No. 985-XV: Articles 1851, 1852, 
1853 and 2461. 18 April 2002

24. Law on Evaluation Activities, No. 989: Articles 1, 5 (4) j) and k) and 15 (4). 18 April 2002
25. Order on the approval of a Regulation Introducing Changes into Application 
and into National Registries for Industrial Property Objects, and on the Registra-
tion of Transfer of Rights on Industrial Property Objects, No. 73.

4 May 2002

26. Government Decision on the approval of Industrial Property Representatives, 
No. 1362. 21 October 2002

27. Law on the distribution of copies of works and phonograms, No. 1459-XV. 14 November 2002
28. Code of Criminal procedure of the Republic of Moldova, No. 122-XV (Special 
Part): Articles 275(6) and 276. 14 March 2003

29. Code of Civil Procedure of the Republic of Moldova, No. 225 –XV: Articles 33 
(31) a), b); 85 (1) a) p. 2 j); 1271, 1272, 1273 and 460 (1) j), (2). 30 May 2003

30. Government Decision on the approval of the Regulation on Method for 
Production, Issuance and Application of Control Marks on Copies of Works and 
Phonograms and of Regulation on the Method of Registering Receivers of Con-
trol Marks in the State registry, No. 744.

20 June 2003

31. Government Decision on the Evaluation of Objects of Intellectual Property, 
No. 783. 30 June 2003

32. Regulation on the Specialised Arbitration under AGEPI in the Field of Indus-
trial Property, approved by the AGEPI Director General Order No. 92. 18 July 2003
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33. Government Decision on the approval of the Strategy for the Development of 
the National System of Protection and Use of Intellectual Property Objects until 
2010, No. 1143.

18 September 2003

34. Regulation on the Mode of Certification and Registration of Industrial Pro-
perty Representatives, approved by the AGEPI Director General Order No.133. 24 October 2003

35. Government Decision on the Method and Conditions for Issuing Permits 
to use Official and Historic Name of the State in Trade Marks or/and in Service 
Marks, No. 1425.

2 December 2003

36. Government Decision on the approval of a Regulation on the Objects of 
Industrial Property Created in the Course of the Execution of Professional Duties, 
No. 1609.

31 December 2003

37. Law on Investments into Entrepreneurial Activities, No. 81-XV: Articles 4 (1) (f ) 
and 21 (2) c). 18 March 2004

38. Code on Science and Innovation of the Republic of Moldova, No. 259-XV. 15 July 2004
39. Government Decision on the creation of the State Enterprise “State Agency 
for Intellectual Property”, No. 1016. 13 September2004

40. Government Decision on the approval of the Statute and Structure of AGEPI, 
No. 1378. 13 December 2004

41. Government Decision on the approval of the Action Plan Republic of 
Moldova–European Union, No. 356. 22 April 2005

42. Government Decision on Some Measures for Wine Production with the Origin 
Title, No. 551. 7 June 2005

43. Decision of the Parliament of the Republic of Moldova on the approval of the 
Strategic Directions of Activities in the field of Science and Innovation for the 
years 2006 – 2010, No. 160 – XVI.

21 July 2005

44. Law on the acceptance of amendments to some international treaties admi-
nistered by the World Organisation of Intellectual Property, No. 90- XVI. 20 April 2006

45. Law on the acceptance of amendments to the Convention for the establish-
ment of the World Organisation of Intellectual Property, No. 89-XVI. 24 April 2006

46. Television and Radio Code of the Republic of Moldova, No. 260 – XVI, Articles 
18 and 20 (1) b). 27 July 2006

47. Government Decision on the Implementation of the Action Plan Republic of 
Moldova – European Union, No. 889. 3 August 2006

48. Government Decision on the Strategy for Industrial Development until 2015, 
No. 1149. 5 October 2006

49. Law on the Protection of Industrial Designs and Models, No. 161-XVI. 12 July 2007
50. Law on the Protection of Trademarks, No. 38-XVI. 29 February 2008
51. Law on the Protection of Plant Varieties, No. 39 – XVI. 29 February 2008
52. Law on the Protection of Inventions, No. 50-XVI. 7 March 2008
53. Law on the Protection of Geographical Indications, Appellations of Origin and 
Guaranteed Traditional Products, No.66 – XVI. 27 March 2008

54. Government Decision on the National Commission on Intellectual Property, 
No. 489. 29 March 2008

55. Contravention Code of the Republic of Moldova, No.218 – XVI: Articles 96-103 
and 400. 24 October 2008

56. Government Decision on the approval of a Regulation on the Procedure for 
Submission, Expertise and Registration of Industrial designs and models, No. 1496. 29 December 2008
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57. Government Decision approving the Regulation on the State Registration 
of the Results of Research Activities (Annex V of the Partnership Agreement 
between the Government of the Republic of Moldova and the Science Academy 
for 2009-2012), No. 27.

22 January 2009

58. Government Decision on the approval of the Regulation of the Appeal Board 
of AGEPI, No. 257. 2 April 2009

59. Government Decision on the approval of a Regulation on the Procedure for 
the Submission and Consideration of Applications for Granting and Holding 
Plant Variety Patents, No.295.

16 April 2009

60. Order on the approval of a Regulation on Access to Information kept in 
AGEPI, No. 63. 2 June 2009

61. Government Decision on the approval of a Regulation on the Procedure for 
the Submission, Expertise and Registration of Trademarks, No.488. 13 August 2009

62. Government Decision on the approval of a Regulation on the Procedure for 
the Submission and Consideration of Applications for and Issuance of Invention 
Patents, No.528.

1 September 2009

63. AGEPI Regulation on the Registration of Pawning Industrial Property Objects 
Rights, approved by the Order of the Director General of AGEPI No. 167. 30 December 2009

64. Government Decision on the approval of a Regulation on the Procedure for 
the Submission, Expertise and Registration of Geographical Indications, Appella-
tions of Origin and Traditional Specialities Guaranteed, No 610.

5 July 2010

Main Provisions of Codes1��

The civil code especially refers to the exercise of intellectual property rights at Article 
21 paragraph (2), 301, Article 470 paragraph (2), Articles 1171-1178 and Article 1607. The 
general norms of civil law are also applicable. Thus, according to Article 11 of the Civil 
Code, the measures for protecting intellectual property rights include the recognition of 
intellectual property rights; restoration of the situation preceding the violation of intel-
lectual property rights and the award of damages. The competence of the courts is dealt 
with by the Civil Procedure Code, at Article 33.

The code on Science and innovation in the republic of moldova, at Chapter VIII, pro-
vides for the role of AGEPI in the protection of intellectual property. It provides, inter 
alia, that AGEPI will constitute the Board of Appeals for considering appeals in the field 
of industrial property protection. In relation to copyright and related rights, AGEPI may 
bring suit in court on behalf of authors and on their own behalf and may submit to the 
relevant bodies proposals on the application of penalties in case of infringement. Ac-
cording to Article 38 of the Code, the following refers to objects of intellectual property:

a) objects of industrial property (inventions, utility models, species of plants, topographies of 
integrated circuits, titles of origin of goods, brands of goods and brands of services, indus-
trial designs and models); and 

b) objects of copyright and of related rights (literary works, works of art, science, etc., including 
software and databases), commercial secrets (know-how) etc.

163 It should be noted that the Criminal Code, the Code on Criminal Procedure, the Contravention Code and the Civil 
Code are all undergoing revision at the time of preparation of this publication.
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The customs code of the Republic of Moldova, in Chapter XII provides “that measures are 
to be taken concerning intellectual propriety”. This is supplemented by the Government 
Decision on the duty for customs assistance in the field of the protection of intellectual 
propriety, No. 1715 of 27 December 2002. Procedures include the possibility for suspen-
sion of the release of goods suspected to infringe an intellectual property right on the 
application of the right holder, and the possibility for the exercise of this procedure on an 
ex-officio basis. Under the Customs Code, a rightholder is permitted to present a request 
to stop the customs clearance of the goods of a manufacturer who violates the holder’s 
exclusive right, using his brand in trade, without the holder’s agreement. The provisions 
of the Customs Code were developed in accordance with the WTO TRIPS Agreement and 
the recommendations of the World Customs Organisation concerning the development 
of an effective protection system of intellectual property objects.

The criminal code of the republic of moldova, at Article 185/1-3, sets out the actions 
considered to infringe copyright and related rights and industrial property rights, and 
specifies the sanction in each case. For most offences, it provides for fines of up to 1,000 
conventional units for a natural person and up to 5,000 conventional units for a legal 
entity. Natural persons may be subject to up to 240 hours community work and legal en-
tities may be prohibited from carrying on certain activities for periods of up to 5 years. In 
the case of certain actions carried out by an organised criminal group or criminal organi-
sation, the penalty may include imprisonment for up to 5 years, a fine of up to 10,000 
conventional units and deprivation of the right to carry out certain activities for up to 
5 years. The legal entity may also be liquidated. Making false statements in intellectual 
property registration documents is an offence. As well as providing for the upper limits 
of the sanctions, Article 185/1-3 also provides for the lower limits. 

The criminal procedure code of the Republic of Moldova, at Articles 139-142 and 276 
provides for procedures in penal proceedings. In general, a criminal investigation may be 
initiated only on the complaint of a victim. 

The contravention code of the Republic of Moldova, at Articles 96-04, and Article 400 
defines the administrative violations in the field of intellectual property and the manner 
in which these are to be dealt with. Penalties consist of fines of up to 300 conventional 
units and periods of up to 60 hours of unpaid community work.

The Protection of Copyright and Related Rights in the Republic of 
Moldova

The main national legislative and normative acts regulating the protection of the copy-
right and related rights on the territory of the Republic of Moldova are:

•	 Article 127 of the Constitution of the Republic of Moldova164 which provides that property 
rights shall be protected in the Republic of Moldova. The Constitution also provides for 

164 Constitution of the Republic of Moldova of 24 July 1994.
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the principle of freedom of creation, the right to intellectual property and the protec-
tion of IPRs under the law165. 

•	 The Code of Science and Innovation of the Republic of Moldova (2004)166, regulates the le-
gal relations related to the elaboration and promotion of state policy in the field of 
science, innovation, scientific research, transfers of technology, transfer of scientific- 
technological data, accreditation of the organisations acting in the field of science and 
innovation, certifying the qualification of scientific and teaching personnel and the 
protection of intellectual property. 

•	 The Law on the Protection of Copyright and Related Rights (1994)167, No 293-XIII of 23 No-
vember 1994 governs the relations resulting from the creation and use of literary, artistic 
and scientific works (copyright) and from the creation and use of performances, phono-
grams and the broadcasts of radio and television organisations (Related rights). 

Protected copyright works encompass intellectual creations in the field of literature, arts 
and science expressed in any objective form; permitting reproduction thereof both pub-
lished and unpublished and independent of the form, destination and merit each of the 
work, as well as of the process of reproduction thereof. The exclusive right to the work 
belongs to the author who created it.

The author’s right does not depend on the property rights to the material object where 
the respective work finds its expression. The fact of acquisition of the object by another 
person shall not give that person the author rights. Copyright applies to the form of ex-
pression but not to the ideas, processes, methods and functioning, or to mathematical 
concepts, where relevant.

The following objects are considered as objects of copyright:

- literary works (books, brochures, computer programmes etc.); 

- dramatic and musical-dramatic works, scenery, designs of scenario, libretti, film synopsis; 

- musical works with or without text; 

- choreographic and pantomimic works; 

- audiovisual works (cinema, television, video, slide films etc.); 

- painting works, sculpture, graphic arts and other fine arts works; 

- architecture works, town-planning and garden-park art; 

- fine art works; 

165 Article 33 (Freedom of creation) provides that – (1) ”The Freedom to artistic and scientific creation is guaranteed. 
The creation is not subject to censure; (2) the right of citizens to intellectual property, their material and moral interests 
emerging in association with various genres of creation are protected by the law and (3) the state contributes to main-
tenance, development and promotion of cultural and scientific achievement, both national and international”. There 
has been one case before the European Court on Human Rights on a copyright issue - application No.19247/03: 
Balan vs. Republic of Moldova, involving the right in photography. 

166 Code of Science and Innovation of the Republic of Moldova, No. 259-XV of 15 July 2004.
167 Law on the Protection of Copyright and Related Rights, No 293-XIII of 23 November 1994.
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- photographic works and works obtained by a method similar to photography; 

- maps, plans, sketches and plastic works relating to geography, topography, architec-
ture and other sciences; 

- derivative and integrated works; 

- other works.

According to the 1994 Law, the copyright is valid during the whole life of the author 
plus 70 years after death, the term begins from the 1 January of the year that follows the 
death. Copyright on audiovisual work is protected for a term of 50 years. Copyright on 
works of applied and decorative art lasts 25 years from the date of creation of the work. 
Copyright on an anonymous work or a work appearing under a pseudonym is valid for 
a term of 70 years after publication. The moral rights of the author are protected for an 
unlimited term. After the author’s death, moral rights pass to the author’s successors, 
as well as to the organisations which, in accordance with established procedure, have 
authorisation to protect the copyright. These organisations are also given the role of pro-
tecting the moral rights of the author where the rights of the author have expired.

In response to a range of issues concerning the 1994 Copyright and Related Rights Law, 
a new Draft Copyright and Related Rights Law is at present before the Parliament of the 
Republic of Moldova (see below).

•	 The Law on Broadcasting of copies of works and phonograms(2002)168 created new 
competences for the control of the distribution of copies of works and phonograms; 
providing for the registration of natural and legal persons which produce and/or dis-
tribute copies of works, control marking and responsibility for violations of the provi-
sions of this law.

•	 The Customs Code of the Republic of Moldova (2000, as amended)169 contains provisions 
related to the enforcement of intellectual property rights at the border (Articles 301-
310). The actions applicable at the border of the Republic of Moldova for the protection 
of intellectual property are stipulated in chapter XII of the Customs Code, which fully 
complies with the requirements of the WTO TRIPs Agreement and the guidelines of the 
World Customs Organisation (WCO) on the development of an efficient system for the 
protection of intellectual property.

•	 Specific Government Decisions dealing with: 

- the minimum remuneration of copyright authors (No. 641 of 12 July 2001);

- the approval of Regulations on the mode of production, delivery and application 
of control hallmarks on works of art and phonograms and Regulations on the 
method of registration of control hallmark owners in the State Register (No. 744 of 
20 June 2003);

168 Law on distribution of copies of works and phonograms, No 1459-XV, of 14 November 2002.
169 The Customs Code of the Republic of Moldova, No. 1149-XIV of 20 July 2000; as amended by Law No. 280 of 14 

December 2007 and Law No. 103 of 16 May 2008. 
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- the registration of works protected by the Law on Copyright and Related Rights, 
(No. 901 of 28 August 2001); 

- the approval of the Strategy for the Development of the National System of Pro-
tection and utilisation of intellectual property objects up to 2010 (No. 1143 of 18 
September 2003). 

•	 The Criminal Code (as of 28 January 2005) provides for both fines and imprisonment for 
copyright and related rights infringements. Article 185/1 of the Criminal Code170 lists 
the actions considered to infringe the copyright and related rights, including:

- Assuming author’s right (plagiarism) or other violation of copyright and/or of re-
lated rights, if the value of the violated rights or the value of the licensed work, 
software programme, database, performance, phonogram or broadcasting which 
are the subject of the copyright or of related rights is significant.

- Sale, rental and exchange of copies of works or phonograms in violation of copy-
right and/or of related rights through public advertising or electronic communi-
cation technology, or by the public display of catalogues with covers, or covers 
of works and phonograms, as well as a refusal to declare the origin of copies of 
works or phonograms sold, rented or exchanged in violation of copyright and/or 
of related rights.

- Sale, rental, exchange, free transfer, export, storage or other use of copies of works 
and/or phonograms, software programmes or databases with no corresponding 
control marks, if the value of such items is significant.

- Evasion of technical means of protecting copyright and related rights, as well as the 
removal or replacement of information regarding the management of copyright 
and related rights, irrespective of whether the rights have been violated or not.

Such offences are liable to fines up to 240 hours of community service, while a legal en-
tity is liable to higher fines. In case of repeated violation of the copyright or related rights 
(or when the offence is committed by two or more persons, by a criminal group or if the 
size of the infringement is very large), the penalty is higher. In such cases, the offender 
is liable to a fine or imprisonment for a term from 3 to 5 years and (in appropriate cases) 
the possible deprivation of the right to carry out certain business activities by a legal 
entity for a period from 1 to 5 years or the forced liquidation of the legal entity. 

The New Law on Copyright and Related Rights1�1

Under the provisions of the 1994 legislation, harmonisation with EU norms was insuf-
ficient. For instance, the Law did not contain any provisions with regard to the right to 
remuneration for rental and public lending of copyright works. Other problems with the 

170 Criminal Code of the Republic of Moldova adopted by the Law No. 985-XV of 18 April 2002 enacted on 12 June 
2003.

171 Law on Copyright and Related Rights, No.139 of 2 July 2010.
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1994 Law included the absence of provisions on the copyright in works of applied art 
(designs) and works of architecture; no application of the three-step test under of the 
Berne Convention as a precondition for all exceptions and limitations on economic rights 
of authors; the lack of provisions on the rights of producers of videograms; no regulation 
as regards acts of temporary reproduction; no specific provisions on the right of resale 
of works of art, technological protection measures and rights management information 
and only limited measures concerning the enforcement of copyright and related rights.

The new 2010 Law on the Protection of Copyright and Related Rights that was elaborated by 
the AGEPI Working Group with the assistance of an EU funded Project is in line with the 
legal provisions of EU Directives and the WTO TRIPS Agreement. The new Law provides 
higher standards for the protection and enforcement of copyright and related rights on 
the territory of the Republic of Moldova. In particular, the new Law on the Protection 
of Copyright and Related Rights is harmonised with the provisions of the following EU 
legislation: 

• Directive 2004/48/EC of the European Parliament and of the Council on the enforce-
ment of intellectual property right; 

• Commission Recommendation on collective cross-border management of copyright 
and related rights for legitimate online music services;

• Directive 2001/84/EC of the European Parliament and of the Council on the resale right 
for the benefit of the author of an original work of art;

• Directive 2001/29/EC of the European Parliament and of the Council on the harmonisa-
tion of certain aspects of copyright and related rights in the information society;

• Directive 96/9/EC of the European Parliament and of the Council on the legal protec-
tion of databases;

• Council Directive 93/98/EEC harmonising the term of protection of copyright and cer-
tain related rights, Consolidated legislation;

• Council Directive 93/83/EEC on the coordination of certain rules concerning copyright 
and rights related to copyright applicable to satellite broadcasting and cable retrans-
mission;

• Council Directive 92/100/EEC on rental right and lending right and on certain rights 
related to copyright in the field of intellectual property;

• Council Directive 91/250/EEC on the legal protection of computer programmes, as 
amended and codified in Directive 2009/24/EC.

Moreover, the new Law is compatible with the relevant international treaties; specifically: 
the Berne Convention, the Rome Convention, the TRIPS Agreement, the WIPO Copyright 
Treaty (WCT) and the WIPO Performances and Phonograms Treaty (WPPT)172.

172 The compatibility of this Law was confirmed by the Statement of Compatibility of the Centre for Legal Approxi-
mation attached to the Ministry for Justice of the Republic of Moldova.
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The new Law regulates the relations that evolve as a result of creation and exploitation 
of literary, artistic and scientific works (copyright) and of performances, phonograms, 
videograms, and broadcasts of the broadcasting organisations (related rights), and other 
rights recognised in connection with the intellectual activity in the area of literature, arts 
and science. 

The new Law provides for an extensive list of definitions, including newly formulated 
definitions of a database, an audiovisual work, a videogram and producer of videogram, 
rental and lending, as well as number of others which appear in the new Law as a result 
of transposition of the provisions of the relevant EU Directives. 

Article 4 of the new Law outlines the authorities and powers of AGEPI. It is important 
to note that, during the examination of the Law by the Parliamentary Commission for 
Culture, it was decided to entrust the task at present performed by AGEPI of carrying 
out specialised expertise of copies of works, videograms and phonograms, which are 
presumed to be counterfeit to the Centre for Court Expertise under the Ministry for Jus-
tice. In accordance with the new Law, AGEPI will also supervise collective management 
organisations established in Moldova but will no longer accredit CMOs since the system 
of accreditation as such is not provided for in the new Law.

The new Law states the general principles of collection and distribution of royalties col-
lected for cable retransmission, remuneration for private copying, public lending and 
reprographic reproduction of copyright works.

The three-step-test of the Berne Convention is stipulated in Article 24 of the new Law 
and all the exceptions and limitations of economic rights listed in Chapter III of the new 
Law are in line with the provisions of the EU Information Society Directive. 

The new Law provides for a Domain Public Payant system whereby remuneration for the 
exploitation of works in public domain and folklore expressions has to be paid to the 
relevant collective management organisation which, after the deduction of manage-
ment expenses, is obliged under the Law to use the remuneration for the promotion 
of creativity, appreciation of remarkable creative achievements, granting aid to authors 
who need financial support as a result of sickness or old age, as well as for the support of 
research and folklore conservation activity.

Chapter VIII of the new Law regulates technological protection measures and rights 
management information and its provisions in that regard are in full compliance with 
Article 6(3) of the Information Society Directive. 

Last but not least, the new Law offers a comprehensive set of enforcement measures 
for holders of copyright and related rights, including measures for preserving evidence, 
provisional and precautionary measures, corrective measures, injunctions, alternative 
measures and the right to claim damages. 
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Enforcement of Copyright and Related Rights in Moldova

The 1,630 copyright registrations at AGEPI in the period 2005 to April 2010 are summa-
rised in the following Table.

COPYRIGHT AND RELATED RIGHTS REGISTRATIONS 2005-2010

Category of works 2005 2006 2007 2008 2009 2010
(to end April)

Literary 50 78 64 77 74 26
Fine Art 13 44 61 63 29 15
Scientific 54 52 70 78 29 21
Musical 6 13 14 5 21 3
Audiovisual 1 4 11 7 83 26
Decorative and 
applied art 8 6 8 2 2 0

Integrated 8 2 16 20 52 12
Derived 0 2 2 2 0 0
Phonograms 27 51 45 54 47 13
Databases 3 3 7 4 2 1
Computer pro-
grammes 6 28 57 18 21 9

176 283 355 330 360 126

Enforcement is carried out by the Ministry for Internal Affairs, the Centre for Combat-
ing Economic Crimes and Corruption, and the Customs Service. AGEPI also carries out 
controls in regard to copyright and related rights infringements, although in 2009, in 
accordance with the provisions of the Contravention Code (in force since 31 May 2009), 
the internal affairs bodies were entrusted with the investigation and/or punishment of 
minor offences related to the infringements of copyright and related rights, with AGEPI 
intervening only in order to identify cases jointly with the officers of the other authori-
ties. Consequently, as noted earlier, in 2009 the number of controls exercised by AGEPI 
declined significantly compared with 2008 and constituted 24 controls, of which 3 were 
initiated ex officio, and 21 at the request of the Ministry for Internal Affairs, the Centre for 
Combating Economic Crime and Corruption, copyright holders, etc. 

The AGEPI Annual Report for 2009 indicates that, as a result of these controls, 22 con-
trol and seizure reports were prepared and submitted to the competent courts in 2009, 
of which 16 related to the commission of administrative contraventions. In 6 cases the 
matter was referred to the criminal prosecution body, as the value of infringed rights or 
licensed copies of works or phonograms was substantial. 

The Annual Report of AGEPI for 2009 provides some additional detail about enforcement, 
as follows: in the year in question AGEPI specialists prepared 155 expert examination re-
ports on copies of seized works or phonograms - including 59 in the context of criminal 
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files and 96 in the context of administrative files. They examined works and phonograms 
printed on 13,964 tangible media (CD, DVD and MP3) and 440 hard disks. Of these, 3.155 
CDs, DVDs, MP3s and 119 HDDs were related to administrative matters and 10,809 CDs, 
DVDs, MP3s and 321 HDDs were related to criminal matters.

Number of seized copies of works and phonograms

2004 2005 2006 2007 2008 2009

18686 6976 6102 2775 3016 158 Seized works and phonograms, 
total:

5640 1136 336 42 63 0 including on media:
• audio cassettes (MC)

7133 1750 426 132 0 0 • video cassettes (VHS)

4213 1466 1697 612 603 0 • compact disks (CD)

1682 2624 3618 1976 2295 119 • compact disks (DVD)

0 0 25 13 55 39 • hard disks (HDD)

Moldova operates a system of control marks for media carrying IPR objects. In 2009 AGEPI 
reports that they issued 594,782 control marks in order to ensure the legal marketing of 
audiovisual works and phonograms recorded on compact discs, video and audio cas-
settes. As indicated in the Table below, this was 36% less than in the previous year. 

Number of Control Marks issued by AGEPI
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One of the most frequently encountered problems in relation to the enforcement of IPRs 
is the lack of interest on the part of right owners. If right owners do not co-operate posi-
tively with law enforcement personnel, it places a heavy reliance on ex-officio action by 
the relevant authorities. However, customs actions aside, ex-officio action is not possible 
under Moldovan law in the field of industrial property rights; as it is specifically provided 
that the authorities may only act on the complaint of the right owner. In relation to copy-
right and related rights the position is regarded as being uncertain as there is no specific 
provision in the law. Ex-officio authority is provided in the Customs Code, although there 
is reluctance on the part of the Customs Service to rely upon it. At the time of prepara-
tion of this publication, the legal position in relation to ex-officio action by the relevant 
authorities was being reviewed. 

Penal sanctions constituting a deterrent, and the proper use of them by the judicial 
authorities, are also an important part of the enforcement regime. Although penal 
sanctions have been improved in Moldova173, maximum penalties are still modest 
and the possibility of imprisonment is provided only in a limited way in relation to 
organised criminal activity. The Criminal Code, as well as other Moldovan Codes was 
also under review at the time of preparation of this publication. 

As noted earlier, AsDAC is one of the copyright collective management organisations 
which mainly deals with musical performing rights, the right to remuneration for private 
copying, and cable retransmission rights. Its activities require improvements in various 
aspects. 

First, AsDAC has problems with the collection of remuneration for the rights in its re-
pertoire due to the lack of sufficiently clear and detailed provisions in the 1994 Law. The 
new Law addresses this. Secondly, AsDAC does not have the necessary contractual rela-
tionships with the corresponding foreign organisations at this stage although AsDAC is 
already an ordinary member of the International Confederation of Societies of Authors 
and Composers (CISAC based in Paris174) as of 2005 and has concluded 58 reciprocal rep-
resentation agreements with other member societies,, such contracts are still missing 
with some important foreign partners. Moreover, there are no established contacts and 
contractual arrangements with the corresponding international non-governmental or-
ganisations and their member associations175. Thirdly, AsDAC’s distribution system is not 
sufficiently developed and it appears to require, inter alia, systemisation via the applica-
tion of the AFRICOS software package176. 

173 Law on completing the Criminal Code of the Republic of Moldova, No. 446-XV of 30 December 2004. 
174 www.cisac.org.
175 For instance, the Association of International Collective Management of Audiovisual Works (AGICOA, Geneva; 

www.agicoa.org), representing film producers as holders of copyright. 
176 The AFRICOS programme is a joint project of the WIPO, CISAC and the Swiss authors’ society SUISA.
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The second CMO: National Association “Copyright” is experiencing problems at various 
levels. These include the small number of national performers represented, low licence 
agreement coverage of users of objects of related rights and disputes involving both 
AGEPI (as regards accreditation) and AsDAC (regarding a share of remuneration for pri-
vate copying). In fact, “Copyright” started its activities only back in November 2009 after 
it was accredited by AGEPI. At present “Copyright” has concluded 13 licence agreements 
with radio stations and 10 are still being negotiated. However, in the near future “Copy-
right” plans to initiate court actions against TV stations which refuse to conclude agree-
ments despite indisputable provisions of the legislation.

It should be noted that neither AsDAC nor “Copyright” have an operating website where 
rightholders and users as well as the general public could find all the necessary informa-
tion on governance, members, tariffs, licences, collection and distribution.

A more fundamental problem, however, is that there are certain rights to remuneration 
provided both in the current Law and, in a more detailed manner, in the new Law (i.e. the 
reprographic reproduction right, public lending right and the resale right) that may only 
be exercised through a collective management organisation, but no such organisation 
exists yet in the Republic of Moldova. Equally, although the legal framework for the pro-
tection of rights of authors of visual arts, producers of audiovisual works and broadcast-
ing organisations is already in place and will be further developed and improved once 
the new Law enters into force, there is no collective management organisation for these 
rightholders. 

The Protection of Patents in the Republic of Moldova

The main legislation in Moldova on patents is the Law on the Protection of Inventions, 
No. 50-XVI of 7 March 2008 which replaced earlier national legislation from 1995 (Law 
No. 461/1995).

In accordance with this Law, the competent body with the authority to register patents 
in the Republic of Moldova is the State Agency on Intellectual Property of the Republic 
of Moldova (AGEPI). In order to register a patent it is necessary to file with AGEPI an ap-
plication for registration of a patent in a standard form. The procedure of patent registra-
tion provides for the following successive stages:

•	 filing the application; 

•	 examination of compliance with the filing requirements for patent registration; 

•	 publishing the filed application; 

•	 prior art search, if requested;

•	 substantive examination of the application; 

•	 registration of the granted patent and issue of the title of protection or rejection of the 
patent application. 
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Each stage is carried out within a fixed time limit. The application may be filed directly, 
by mail or by electronic means (provided that the paper copy is filed within one month 
from the application). The person filing the application is the named applicant and the 
applicant may act in person or through a representative holding a valid power of attor-
ney. For foreign applicants, the representation of an industrial property agent/attorney 
is obligatory.

Any legal or physical person has the right to file an application of registration of a patent 
both in the Republic of Moldova and abroad. 

The patent application shall refer to a single invention (unity of invention: in case the 
patent application refers to more than one invention not linked as to form a single ge-
neral inventive concept, the applicant may divide it by filing a divisional application) and 
shall be carried out in the State language, shall contain the power of attorney and, where 
required, acts confirming the priority (12 months from the date of the first application) of 
the patent (if any) and confirmation of payment of the prescribed fees. 

For the examination of each application an individual file is opened by AGEPI. During the 
Examination concerning compliance with the requirements for filing an application for pa-
tent registration, where any issues arise on this, the applicant is notified and all required 
documents must be represented to AGEPI in this period; if not the application is consi-
dered as not being filed.

Where it is found that all the documents of the application correspond to the prescribed 
requirements, the data from the application are entered in the National Register of Ap-
plications for Patent Registration. The data shall be treated as confidential prior to the 
publication of the patent application.

Where the required conditions for filing the application are observed, the bibliographical 
data on the application are published in The Official Bulletin of Industrial Property (BOPI), 
after a period of 18 months from the filing date (or from the priority data, if any). Con-
comitantly, the application as filed is published and is open to public inspection at the 
AGEPI library.

Subject to the payment of a prescribed fee, a prior art search can be requested to 
AGEPI.

The substantive examination of the patent application may be requested within 30 
months from the application date (while in the European Patent Convention this term 
is 6 months after publication of Search Report, and is carried out by AGEPI within 18 
months.

Within 6 months of the date of publication, any person may file an opposition against 
the patent granted:
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•	 on the necessity to reject the registration of a patent on the basis of absolute grounds;

•	 because the patent does not disclose the invention in a manner sufficiently clear and 
complete;

•	 because the subject matter of the patent extends beyond the content of the applicati-
on.

Based on a positive decision and in the absence of any further opposition AGEPI will 
register the data on the registration in the National Register of Patents, publish it in the 
BOPI and will issue a Certificate on registration of the patent. In the Republic of Moldova 
the patent is registered for a period of 20 years (6+4 years in case of a short-term patent) 
from the filing date of the initial application in the Register. 

The short-term patent factually replaces the utility model of the previous law, and the 
subject matter of a short-term patent is wider than what was provided for utility models, 
since the latter could only be devices while short-term patent in the new law can also be 
methods and products, with the exclusion of biological material and chemical or phar-
maceutical substances and/or processes.

A short-term patent is registered for 6 years based on a search carried out in Moldovan 
and Eurasian patents and common knowledge, plus a possible renewal of 4 years after a 
further world-wide search. The utility model of the previous law was provided for a regi-
stration period of 10 years (5+5), without any assessment of the novelty of the invention 
or a worldwide search. 

Where the applicant disagrees with the decision of AGEPI, he is entitled to file an appeal 
with the Appeals Board of AGEPI within 2 months from the date of receipt of the decision. 
The decision of the Appeals Board shall be published in the BOPI. Where an applicant con-
tests the findings of the Appeals Board, he may appeal the decision in the court within 2 
months from the decision. The competent court is the Chisinau Appeal Chamber.

The owner of a registered patent has the exclusive right to use the patent and to prevent 
any unauthorised use of the patent. 

Since the Republic of Moldova is a member of the PCT (Patent Cooperation Treaty), a 
patent in the Republic of Moldova can be obtained not only via the national route, as 
explained above, but also via the international route by filing an international patent 
application with the International Bureau of WIPO (World Intellectual Property Organisa-
tion) and then entering into the national phase/commencement of the national phase/ 
within a time limit of 31 months following the international filing date.

Since the Republic of Moldova is a member of the Eurasian Patent System, an invention 
in the Republic of Moldova can also be protected by a Eurasian registered patent.
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When compared with the European Patent Convention, the Moldovan Patent Law does 
not include “methods for medical treatment and diagnosis” in the list of non-patentable 
inventions, which represents the 60% of the patents in the medical field and about 13% 
of the total number of patents. 

In its Statement of Compatibility on the Draft of this Law, the Centre for Legal Approxi-
mation attached to the Ministry for Justice of the Republic of Moldova notes that the 
Draft was partially compatible with EU law in regard to patents, especially vis-a-vis the 
European Patent Convention. In particular, the CLA noted that exceptions to patentabili-
ty were more restrictive than the Convention and the substantive examination of the 
application was to be undertaken within 30 months as opposed to a 6 month limit after 
publication of the search report in the EPC. 

In the final text of the Law, “methods for medical treatment and diagnosis” were not in-
cluded in the list of non-patentable inventions, and the substantive examination of the 
application is to be undertaken within 30 months from the date of the patent applica-
tion (“mixed delayed” examination system as opposed to the delayed european exami-
nation system).

In the period from 1993 to 2009, 5,277 patent applications were lodged with AGEPI, of 
which 4,642 were filed by national applicants and 689 – by foreign applicants, including 
PCT applications - 292). In the same period, 3,722 patents were granted (to nationals - 3,313 
and to foreigners - 409). In the same period, 22,368 patent applications were filed with the 
Eurasian Patent Office in Moscow, seeking protection in EAPO countries including the Re-
public of Moldova and 13,245 Eurasian patents were granted. On 31 December 2009, 5,349 
patents were valid in the Republic of Moldova, of which 4,187 Eurasian patents. 

The Protection of Plant Varieties in the Republic of Moldova

The main legislation in Moldova on plant varieties is the Law on the Protection of Plant 
Varieties No. 39-XVI of 29 February 2008, which replaced the earlier national legislation 
(Law No. 915/ 1996).

Under this Law, the intellectual property right in a plant variety is recognised and pro-
tected in the Republic of Moldova under a sui generis system and confirmed by a patent 
on the plant variety. The patent certifies the novelty of the variety, the ownership of the 
variety and the exclusive right of the patent owner to use the variety.

During the term of the patent, the patent owner holds the exclusive right on the patent 
and on the variety protected by patent, authorizing him to exploit, under the condition 
that in the course of exploitation it does not infringe the rights of other patent owners, 
to use it and prohibit the third parties to perform without his authorization the following 
acts with respect to the material of the variety:

a. production or reproduction (multiplication); 
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b. conditioning for the purpose of propagation; 

c. offering for sale; 

d. selling or other marketing; 

e. exporting; 

f. importing; 

g. stocking for any of the purposes mentioned in items (a) to (f ). 

The term of the patent for a plant variety varies depending on the connection of the 
plant variety with certain plant groupings viz:

•	 up to 30 years from the date of publication in the BOPI of the mentioning about the 
granting the patent for varieties of potatoes, trees and grapevines; 

•	 up to 25 years from the date of granting the patent for varieties of other species. 

At the request of the patent owner the term of the patent may be extended for a period 
of 5 years. Moreover, the patent owner shall, throughout the life of the patent, be obliged 
to pay annual maintenance fees. Where these fees are not paid, the patent owner will 
forfeit his rights deriving from the plant variety patent.

In its Statement of Compatibility on the Draft of this Law, the Centre for Legal Approxi-
mation attached to the Ministry for Justice of the Republic of Moldova noted that the 
Draft was compatible with EU law in regard to the protection of plant varieties, although 
the Statement mentions some differences vis-à-vis certain specific articles in EU law. 

In the period from 2000 to 2009, 229 plant variety protection applications were lodged 
with AGEPI (by national applicants – 219 and 10 by foreigners). AGEPI granted a total of 
49 plant variety patents in the same period. All 49 plant variety patents were valid on the 
territory of the Republic of Moldova on 31 December 2009. 

The Protection of Trademarks in the Republic of Moldova

The main legislation in Moldova on trademarks is the Law on the Protection of Trade-
marks No. 38-XVI of 29 February 2008, which replaced the earlier national legislation 
(Law No. 588/1995).

In accordance with this Law, the competent body with the authority to register trade-
marks in the Republic of Moldova is the State Agency on Intellectual Property of the 
Republic of Moldova (AGEPI). In order to register a trademark it is necessary to file with 
AGEPI an application for registration of a trademark in a standard form. The procedure of 
trademark registration provides for the following successive stages:

•	 filing the application; 

•	 examination of compliance with the filing requirements for trademark registration; 

•	 publishing the filed application data; 
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•	 substantive examination of the application; 

•	 registration of the trademark and issue of the title of protection. 

Each stage is carried out within a fixed time limit. 

The application may be filed directly or by mail. The person filing the application is the 
named applicant and the applicant may act in person or through a representative hold-
ing a valid power of attorney. For foreign applicants, the representation of an industrial 
property agent/attorney is obligatory.

Any legal or physical person has the right to file an application of registration of a trade-
mark both in the Republic of Moldova and abroad. 

The application shall refer to a single trademark and shall be carried out in the State 
language, shall contain the power of attorney and, where required, acts confirming the 
priority (6 months from the date of the first application) of the trademark (if any) and 
confirmation of payment of the prescribed fees. An applicant may also enclose docu-
ments and acts permitting use thereof as elements of the trademark for the names or 
pseudonyms, portraits of the well-known persons, titles of the scientific, literature works 
or works of art, citations or personages of the works, state accessories etc. in the form of 
some authorisations of the competent bodies or consent of the respective persons.

For the examination of each application an individual file is opened by AGEPI. The Exami-
nation concerning compliance with the requirements for filing an application for trademark 
registration is carried out within 1 month from the date of receipt of the application. 
Where any issues arise on this, the applicant is notified and all required documents must 
be represented to AGEPI within the prescribed time limit; if not the application is consi-
dered as not filed.

Where it is found that all the documents of the application correspond to the prescribed 
requirements, the data from the application are entered in the National Register of Ap-
plications for Trademark Registration. AGEPI also verifies the list of products and services, 
in line with the international classification of goods and services according to the Nice 
Agreement.

Where the required conditions for filing the application are observed, the data on the 
application shall be published in The Official Bulletin of Industrial Property (BOPI), not later 
than 3 months from the date of entry into the Register of Applications. Within 3 months 
of the date of publication, any person may file observations:

•	 on the necessity to reject the registration of a trademark on the basis of absolute grounds. 

Within the same 3 months of the date of publication, the owner of prior intellectual or 
industrial property rights may file objections:

•	 on the necessity to reject the registration of a trademark on the basis of relative grounds. 
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The substantive examination of the requested sign is carried out within 6 months from the 
date of publishing the application in BOPI, by reviewing any absolute or relative grounds 
to reject the application and any observations or objections lodged with the Agency.

Depending on the outcome of the substantive examination, the Agency takes a decision 
to register the trademark in full or in part or to reject the application of registration and 
shall inform the applicant of its decision within one month of the decision. Based on a 
positive decision and in the absence of any further opposition AGEPI will register the 
data on the registration in the National Register of Trademarks and will issue a Certificate 
on registration of the trademark. In the Republic of Moldova the trademark is registered 
for a period of 10 years from the filing date of the initial application in the Register. The 
registration may be renewed at the request of the trademark owner for an unlimited 
number of 10-years periods against payment of a prescribed fee on each renewal.

Where the applicant disagrees with the decision of AGEPI, he is entitled to file an appeal 
with the Appeals Board of AGEPI within 2 months from the date of receipt of the deci-
sion. The Appeals Board must examine the appeal within 3 months of its filing. Where 
an applicant contests the findings of the Appeals Board he may appeal the decision in 
the court. Similarly, after a trademark is officially registered, any person may oppose the 
registration and file an appeal with the Appeals Board of AGEPI. The Appeals Board may 
either accept or reject such an appeal. These decisions may also be appealed before the 
Chisinau Appeal Court.

The owner of a registered trademark has the exclusive right to use the trademark and to 
prevent any unauthorised use of the trademark. 

Since the Republic of Moldova is a member of the Madrid Union, a trademark in the Re-
public of Moldova can be protected not only as national trademark, as explained above, 
but also as extension of an International trademark, filing the relevant request with the 
WIPO (World Intellectual Property Organisation).

In its Statement of Compatibility on the Draft of this Law, the Centre for Legal Approxi-
mation attached to the Ministry for Justice of the Republic of Moldova notes that the 
Draft was partially compatible with EU law in regard to trademarks, especially by exclud-
ing public bodies from the procedure, the extension of grounds of refusal to encompass 
state images and religious symbols vis-a-vis Council Regulation 40/94177.

In the final text of the Law state images and religious symbols have been included in the 
list of absolute grounds for refusal. 

177 This was codified by Council Regulation 207/2009 of 26 February 2009, OJ L 78 of 24 March 2009.
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The Protection of Industrial Designs in the Republic of Moldova

The main legislation in Moldova on industrial designs is the Law on the Protection of 
Industrial Designs, No. 161-XVI of 12 July 2007, which replaced earlier legislation of 1996 
(Law No. 991/1996). 

In accordance with this Law, the competent body with the authority to register designs 
in the Republic of Moldova is the State Agency on Intellectual Property of the Republic 
of Moldova (AGEPI). In order to register a design it is necessary to file with AGEPI an ap-
plication for registration of a design in a standard form. The procedure of design registra-
tion provides for the following successive stages:

•	 filing the application; 

•	 examination of compliance with the filing requirements for design registration; 

•	 publishing the filed application data; 

•	 substantive examination of the application; 

•	 registration of the design and issue of the title of protection. 

Each stage is carried out within a fixed time limit. 

The application may be filed directly or by mail. The person filing the application is the 
named applicant and the applicant may act in person or through a representative hold-
ing a valid power of attorney. For foreign applicants, the representation of an industrial 
property agent/attorney is obligatory.

Any legal or physical person has the right to file an application of registration of a design 
both in the Republic of Moldova and abroad. 

The application shall refer to a single design (or more, up to a maximum of 100, in case 
of an application for multiple design) and shall be carried out in the State language 
and shall contain the power of attorney, where required, acts confirming the priority (6 
months from the filing date of the first application) of the design, if necessary and confir-
mation of payment of the prescribed fees. 

For the examination of each application an individual file is opened by AGEPI. The Ex-
amination concerning compliance with the requirements for filing an application for design 
registration is carried out within 2 months from the date of receipt of the application. 
Where any issues arise on this, the applicant is notified and all required documents must 
be represented to AGEPI within 3 months from the notification by AGEPI; if not the ap-
plication is considered withdrawn.

Where it is found that all the documents of the application correspond to the prescribed 
requirements, the data from the application are entered in the National Register of Ap-
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plications for Registration of Industrial Designs. AGEPI also verifies that the application is 
in line with the international classification according to the Locarno Agreement.

Where the required conditions for filing the application are observed, the data on the 
application shall be published in The Official Bulletin of Industrial Property (BOPI), not later 
than 6 months from the date of entry into the Register of Applications. If requested by 
the applicant, the publication in the BOPI may be postponed by up to 30 months from 
the filing date of the application (or of the priority, if any). Within 3 months of the date of 
publication, any person may file reasoned observations, free of charge, concerning the 
registration of the industrial design. During the same 3 months, any interested person 
may submit reasoned objections to the registration based on:

•	 absolute grounds; 

•	 relative grounds – namely prior application/registration for the same design, or the use 
in the design, without permission, of works protected under copyright legislation or 
under other industrial property exclusive rights.

The substantive examination of the requested sign is carried by reviewing any absolute or 
relative grounds to reject the application and any objections lodged with the Agency.

Depending on the outcome of the substantive examination the Agency takes a decision 
to register the design or to reject the application of registration and shall inform the ap-
plicant of its decision within one month of the decision. Based on a positive decision and 
in the absence of any further objection AGEPI will register the data on the registration 
in the National Register of Registered Industrial Designs and will issue a Certificate on 
registration of the design. In the Republic of Moldova the design is registered for periods 
of 5 years from the filing date of the initial application in the Register, renewable up to a 
maximum of 25 years. 

Where the applicant disagrees with the decision of AGEPI, he is entitled to file an appeal 
with the Appeals Board of AGEPI within 2 months from the date of receipt of the deci-
sion. The Appeals Board must examine the appeal within 3 months of its filing. Where an 
applicant contests the findings of the Appeals Board he may appeal the decision in the 
court. Similarly, after a design is officially registered, any person may oppose the registra-
tion and file an appeal with the Appeals Board of AGEPI. The Appeals Board may either 
accept or reject such an appeal. These decisions may also be appealed before the Chisi-
nau Appeal Court.

The owner of a registered design has the exclusive right to use the design and to prevent 
any unauthorised use of the design. 

The Law also provides for the protection of unregistered industrial designs, for a period of 
3 years from the date on which they were first disclosed and made available to the public.
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The owner of an unregistered design has the exclusive right to use the design and to 
prevent any unauthorised use of the design, but only if the disputed use is the result of 
copying the protected design.

Both registered and unregistered industrial design enjoy 1 year grace period, after which 
the owner can decide whether to register or not the design: in case the design is registe-
red, it will enjoy a maximum of 25 more years of protection, in case it is not registered, it 
will enjoy 2 more year of protection.

The Law does not provide a definition of “informed user” or “degree of the author’s free-
dom”, so the judges will be expected to provide it: for the definition of “informed user”, 
the judges can take inspiration from two EU decisions that address this aspect of design 
protection in detail, namely Procter & Gamble Co. V. Reckitt Benckiser Ltd, UK Court of 
Appeal, October 10, 2007, and Karen Millen Ltd v. Dunnes Stores & Anor, High Court of 
Ireland, December 21, 2007. 

Since the Republic of Moldova is a member of the Hague System, a design in the Repub-
lic of Moldova can be protected not only as national design, as explained above, but also 
as extension of an International design, filing the relevant request with the WIPO (World 
Intellectual Property Organisation).

In the period from 1993 to 2009, 7,329 industrial design applications were lodged with 
AGEPI (many of them for multiple designs, the total number of industrial designs seeking 
protection was of 30,124). From the total number of applications, 1,306 (containing 5041 
industrial designs) were filed by national applicants and 6,023 (containing 25,083 indus-
trial designs) were filed by foreign applicants, including via the Hague system – 5,827 
applications. On 31 December 2009, 3,908 industrial designs registrations (containing 
12,794 industrial designs) were valid in the Republic of Moldova, including 580 (contain-
ing 1,830 industrial designs) - registered via national procedure and 3,328 (containing 
10,964 industrial designs) - registered through the Hague system. 

The Protection of Geographic Indications in the Republic of 
Moldova

The main legislation in Moldova on the protection of Geographical Indications, Appel-
lations of Origin and Traditional Specialities Guaranteed is the Law on the Protection of 
Geographical Indications, Appellations of Origin and Traditional Specialities Guaranteed, 
No. 66 – XVI of 27 March 2008 which replaced earlier 1995 legislation.

In accordance with this Law, the competent body with the authority to register geo-
graphical indications, appellations of origin and traditional specialities guaranteed in the 
Republic of Moldova is the State Agency on Intellectual Property of the Republic of Mol-
dova (AGEPI). In order to register a geographical indication, or an appellation of origin 
or a guaranteed traditional product it is necessary to file with AGEPI an application for 



1�4

registration in a standard form. The procedure for registration provides for the following 
successive stages:

•	 filing the application; 

•	 examination of compliance with the filing requirements for registration; 

•	 publishing the filed application data; 

•	 substantive examination of the application; 

•	 registration; 

•	 and issue of the certificate attesting the right to use a geographical indication or an 
appellation of origin. 

Each stage is carried out within a fixed time limit. 

Any association of producers, of any legal form, has the right to file an application of 
registration for a geographical indication, or an appellation of origin or a traditional spe-
ciality guaranteed both in the Republic of Moldova and abroad. 

The association filing the application is the named applicant and the applicant may act 
in person or through a representative holding a valid power of attorney. For foreign ap-
plicants, the representation of an industrial property agent/attorney is obligatory.

The application for a geographical indication or an appellation of origin shall include at 
least the following elements: the name and the address of the applicant; the product 
specification checked and approved by the competent authority and a document set-
ting out the the main points of the specification. The product specification shall provide 
information on the name of the product (comprising the geographical indication or ap-
pellation of origin), a description of the product (including the raw materials, if appropri-
ate, and principal physical, chemical, microbiological and/or organoleptic characteristics 
of the product), the definition of the geographical area, the evidence that the product 
originates in the defined geographical area referred, a description of the method of ob-
taining the product and, if appropriate, the authentic and unvarying local methods as well 
as information concerning packaging, if the applicant so determines and gives reasons 
why the packaging must take place in the defined geographical area to safeguard the 
quality, or ensure the origin, or ensure the control, the link between the quality or cha-
racteristics of the product and the geographical area, the link between a specific quality, 
the reputation or other characteristic of the product and the geographical origin, the 
name and address of the authorities or bodies verifying compliance with the provisions 
of the specification and their specific tasks, any specific labelling rule for the product in 
question, any other statutory requirements laid down by the applicable legislation.

The application for a traditional speciality guaranteed shall include the name and ad-
dress of the applicant; the product specification (providing the name of the traditional 
speciality guaranteed in one or more languages, a description of the agricultural pro-
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duct or foodstuff including its main physical, chemical, microbiological or organoleptic 
characteristics, a description of the production method that the producers must follow 
(including where appropriate the nature and characteristics of the raw materials or in-
gredients used and the method of preparation of the agricultural product or foodstuff), 
the key elements that define the product’s specific character, the key elements that 
prove the product’s traditional character, the minimum requirements and procedures 
to check the product’s specific character); the names and addresses of the authorities 
verifying compliance with the provisions of the specification; the documents proving 
the product’s specific and traditional character.

For the examination of each application an individual file is opened by AGEPI. The 
Examination concerning compliance with the requirements for filing an application for a 
registration of a geographical indication, or an appellation of origin or a traditional spe-
ciality guaranteed registration is carried out within 1 month from the date of receipt of 
the application. Where any issues arise on this, the applicant is notified and all required 
documents must be represented to AGEPI within two months from the filing date; if not 
the application is considered as not filed.

Where it is found that all the documents of the application correspond to the prescri-
bed requirements, the data from the application are entered in the National Register of 
Applications for Registration of Geographical Indications, or National Register of Appli-
cations for Registration of Appellations of Origins or National Register of Applications for 
Registration of Traditional Specialities Guaranteed.

Where the required conditions for filing the application are observed, the data on the 
application shall be published in The Official Bulletin of Industrial Property (BOPI), Within 3 
months of the date of publication, any person may file objections against the registration.

An objection against the registration of a geographical indication or an appellation of 
origin or a traditional speciality guaranteed shall be admissible only if it complies with 
the legal grounds.

In the substantive examination of the requested sign any grounds to reject the applica-
tion and any objections lodged with the Agency are reviewed.

Depending on the outcome of the substantive examination the Agency takes a decision 
to register the the geographical indication, the designation of origin or the traditional 
speciality guaranteed, or to reject the application for registration. Based on a positive 
decision and in the absence of any further objection, AGEPI will register the data on 
the registration in the National Register of Protected Geographical Indications, or in 
the National Register of Protected Appellations of Origin, or the National Register of 
Traditional Specialities Guaranteed and publish it in the BOPI and will issue a Certificate 
attesting the right to use the geographical indication, or the appellation of origin. 
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Where the applicant disagrees with the decision of AGEPI, he is entitled to appeal it to 
the Appeals Board of AGEPI within 2 months from the date of receipt of the decision. The 
Appeals Board must examine the appeal within 3 months of its filing. Where an applicant 
contests the findings of the Appeals Board he may appeal the decision in the Chisinau 
Appeal Court.

The authorised users of a registered geographical indication or an appellation of origin 
have the right to use the geographical indication or the appellation of origin. More-
over, registered designations of origin and geographical indications provide protection 
against any unauthorised use of the same, namely any direct or indirect commercial use 
of a registered name in respect of products not covered by the registration, any misuse, 
imitation or evocation (even if the true origin of the product is indicated or if the pro-
tected name is translated or accompanied by an expression such as ‘style’, ‘type’,  ‘method’,  
‘as produced in’,  ‘imitation’ or similar), any other false or misleading indication as to the 
provenance, origin, nature or essential qualities of the product, any other practice liable 
to mislead the consumer as to the true origin of the product. 

A registered geographical indication or appellation of origin may not be assigned or li-
censed and it may not form a subject matter of any real rights.

Registered names of traditional specialities guaranteed are protected against any 
imitation of names registered and any practice liable to mislead the consumer, including 
practices suggesting that an agricultural product or foodstuff is a traditional speciality 
guaranteed.

The term of protection granted to a designation of origin, or a geographical indication, 
or a traditional speciality guaranteed is unlimited in time. The term of validity of the cer-
tificate attesting the right to use a geographical indication, or an appellation of origin is 
10 years with the possibility of a renewal for an unlimited number of 10-year periods.

The following appellations of origin, following registration with AGEPI, are protected in 
the Republic of Moldova in accordance with the 2008 Law on the protection of geogra-
phical indications, appellations of origin and traditional specialities guaranteed:

Wines:  ROMĂNEŞTI/РОМЭНЕШТЬ, (MD) and CIUMAI/ЧУМАЙ, (MD).

Beer:  ČESkOBUDĚJOVICkE PIVO/BUDWEISER BIER/BIERE DE ČESkE BUDĚJOVICE/
BUDWEIS BEER, (CZ); BUDĚJOVICkE PIVO – BUDVAR/BUDWEISER BIER 
– BUDVAR/BIERE DE BUDWEIS – BUDVAR/BUDWEIS BEER – BUDVAR, (CZ); 
BUDĚJOVICkE BUDVAR/BUDWEISER BUDVAR, (CZ); BUDĚJOVICkE PIVO/BUD-
WEISER BIER/BIERE DE BUDWEIS/BUDWEIS BEER, (CZ); and kARLOVARSkA 
HOŘkA/kARLSBADER BITTER, (CZ).

In accordance with 1958 Lisbon Agreement for the Protection of Appellations of Origin 
and their International Registration 803 AOs of the 810 that are contained in the Inter-
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national Database are protected in Moldova (as at 6 November 2008). The appellation of 
origin (ROMĂNEŞTI) is Moldovan and 6 AOs were not granted protection on the different 
legal grounds in Moldova. 

In addition, two geographical indications enjoy a special protection on the territory of 
the Republic of Moldova in accordance with other laws178:

1. CRICOVA/КРИКОВА.

2. MILEŞTII MICI/МИЛЕШТИЙ МИЧЬ.

Further, several wine making regions and bottling areas are given appellations of origin 
based on Government Decisions of 2005 and 2006179. 

Latest AGEPI statistics indicate that, in the period from 1993 to 2009, 833 applications 
for registration of appellations of origin were lodged with AGEPI (10 filed by national ap-
plicants and 823 – by foreign applicants, including through Lisbon system – 817 applica-
tions). On 31 December 2009, 817 appellations of origin were protected on the territory 
of the Republic of Moldova, of which only 2 are indigenous appellations of origin. 

In its Statement of Compatibility on the Draft of this Law, the Centre for Legal Approxi-
mation attached to the Ministry for Justice of the Republic of Moldova notes that the 
Draft was partially compatible with EU law in regard to Geographical Indications, Appel-
lations of Origin and Traditional Specialities Guaranteed, although the reservations seem 
to relate largely to minor procedural differences vis-à-vis EU law. 

From April 2010, the Republic of Moldova is negotiating with the European Union a bila-
teral Agreement on Protection of Geographical Indications of Agricultural Products and 
Foodstuffs. The Agreement provides for the protection in the Republic of Moldova of 
the EU Geographical Indications and, on the other hand, the protection in the EU of the 
Moldovan Geographical Indications. The Republic of Moldova is currently evaluating the 
feasibility of the Agreement from the economical and practical point of view, as well as 
the need of a transitional period.

The Protection of layout designs and integrated circuits in the 
Republic of Moldova

Under the Law on the Protection of Topographies of Integrated Circuits, No. 655 of 29 
October 1999, a topography (Layout-design) of an integrated circuit means the three-
dimensional disposition, however expressed, of the elements, at least one of which is 

178 Law of the Republic of Moldova No. 322 of 18 July 2003 on the declaration of the complex “Combinatul de Vinuri 
“Cricova” - S.A. as “the object of the cultural-national patrimony of the Republic of Moldova and the Law of 
the Republic of Moldova on granting the statute of the object of national-cultural patrimony of the Republic of 
Moldova to the property of the State Enterprise “Combinatul de Vinuri de Calitate “Mileştii Mici”.

179 Government Decision of No. 551 of 7 June 2005 on some measures for making wine with the appellations of ori-
gin and Government Decision No. 1366 of 1 December 2006 on limitation of viticulture and wine-making areas.
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an active element and of some of them or all of the interconnections of an integrated 
circuit, or such a three-dimensional compositions prepared for an integrated circuit in-
tended for manufacture. An integrated circuit is a product, in its final form or an interme-
diate form, in which the elements, at least one of which is an active element, and some 
or all of the interconnections are integrally formed in and/or on a piece of material.

The right to the topography is recognised and protected in the Republic of Moldova by 
registration of the layout-design with AGEPI and the issue of a certificate on registration. 
AGEPI also publishes official data, registers contracts on transfer of rights, elaborates the 
standards and prescribes fees for the services having legal significance in the field of 
protection of topographies.

Natural and legal persons residing in the Republic of Moldova have the right to legal protec-
tion of topographies under the 1999 Law and natural and legal persons residing outside the 
Republic of Moldova enjoy the rights afforded by this law under the international treaties 
to which the Republic of Moldova is party, or by application of the principle of reciprocity. 
In the period 1993 to June 2010, no applications for the registration of layout designs 
and integrated circuites were filed with AGEPI. 

The Protection of undisclosed information in the Republic of 
Moldova

The main legislation in Moldova concerning undisclosed information, in the sense of Ar-
ticle 39 of the WTO TRIPS Agreement, is the Law on Commercial Secrets No. 171 of 6 July 
1994, as amended180.

Under this Law, implementing Article 39 of the TRIPs Agreement, the right in a commer-
cial secret is recognised and protected, and the responsibility of keeping commercial 
secrets lies with the business agent, or with an executive appointed by him, assisted by 
the State and order protection bodies.

The Law also provides for protection of tests and other secret data regarding pharma-
ceutical or agricultural chemical products, implementing paragraph 3 of Article 39 of the 
TRIPs Agreement.

Enforcement provisions in the various intellectual property 
legislative acts 

Each of the legislative acts referred to above concerning the protection of the individual 
areas of intellectual property law contain enforcement provisions which are in general 
well approximated to TRIPS and EU standards.

180 Law on Commercial Secrets, No. 171-XIII of 6 July 1994, amended by the Law No. 1079-XIV of 23 June 2000, the 
Law No. 312-XV of 28 June 2001,the Law No. 390-XV of 20 July 2001, the Law No.290-XV of 22 July 2004 and the 
Law No.204-XVI of 28 July 2005.
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Responsibility for law approximation in the intellectual property 
field and underlying policy approaches

AGEPI is primarily responsible for law approximation in the intellectual property field in 
Moldova. This arises from its specific functions regarding the preparation of legislation, 
the organisation and management of the national system of intellectual property pro-
tection and the supervision of the enforcement of national and international IP law in 
Moldova under Article 163 of the Code of Science and innovation of 2004.

Enforcement, as seen earlier in this Chapter, is a wider function with several different ac-
tors. Nonetheless, AGEPI’s supervisory role is clear.

Since the establishment of the National Commission on Intellectual Property, responsi-
bility for higher level strategy in the sector is placed with the Minister for Economy. This 
makes sense from a public administration perspective as AGEPI is a state enterprise with 
no obvious entitlement to a voice at Government level.

Summary of key progress to date in law approximation regarding 
intellectual property in Moldova

According to the Moldovan Ministry for Foreign Affairs and EU Integration, Moldova took 
important steps in adjusting the national legislation to the requirements of the interna-
tional treaties (notably the TRIPs Agreement) between 2005 and the end of 2007. More-
over, institutional consolidation progressed via the merger of two agencies (Agency for 
industrial property and Agency for authors’ rights) into one single body: AGEPI. In addition, 
cooperation with the IP authorities from other states was extended, industrial associa-
tions were improved, the implementation process of important conventions was settled 
in line with Article 49 of the PCA and a study on counterfeiting and piracy in Moldova 
was completed181.

In respect of the five key action points of the ENAP, the Ministry for Foreign Affairs and EU 
Integration Report assessed the situation as follows:

1. Apply international standards on IPR, including in particular the TRIPS agreement. 

By end 2007, this was seen as in the course of being finalised, notably via new legislation 
on Industrial Designs, Trademarks, Geographical Indications and Copyright & Related 
Rights which were, at that point at different stages of preparation. 

2.	 Ensure proper functioning of the judicial system to guarantee access to justice for right-
holders and availability and effective implementation of sanctions.

181 “Overview of EU-MOLDOVA Action Plan Implementation, (February 2005 - November 2007)”, Moldovan Ministry for 
Foreign Affairs and EU Integration, December 2007.
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On this point, the Ministry for Foreign Affairs and EU Integration Report notes that 
Moldovan legislation provides for non-discriminatory access to justice for all right hol-
ders, including intellectual property right-holders. Secondly, to ensure public access to 
legal information and jurisprudence in this field, a dialogue had been initiated between 
AGEPI, the Court of Appeal, and the Supreme Court of Justice to find an optimal way to 
create an informational system for court decisions regarding intellectual property cases. 
Moreover, the following had been put in place: 

•	 a database with the court decisions on IP, accessible via the AGEPI website;

•	 electronic management of data on litigation in the field of IP examined by the Board of 
Appeals of AGEPI and those under examination in the courts where AGEPI is a party;

•	 publication of summaries of decisions in the Official Bulletin of Industrial Property.

Thirdly, the AGEPI Board of Appeals (the administrative body for out-of-court solutions 
of disputes in the field of intellectual property) had been reorganised and a new Regula-
tion on this was in force since 1 January 2006. 

3.	 Consolidation of the relevant institutional structures, as well as of the offices for industrial 
rights, copyrights protection and collective societies. Extend cooperation with third country 
authorities and industry associations.

According to the Report, this had been completed. First, Institutional consolidation of 
the intellectual property system culminated in the creation of AGEPI in late 2004 and the 
Agency was staffed and being continuously trained. Secondly, in June 2005, the customs 
system of the Republic of Moldova was subject to some institutional modifications; both 
structural and responsibilities of this institution were improved. Thirdly, to ensure a com-
mon approach and application of consolidated measures targeted to protect and defend 
intellectual property rights, a closer collaboration was initiated between the institutions 
involved in the process of protection and provision of intellectual property rights, and 
cooperation agreements were signed between AGEPI, the Ministry for Internal Affairs, 
the Customs Service and the Ministry for Informational Development. Finally, a range of 
cooperation activities had been put in place, including with international organisations, 
the BSA (Business Software Alliance), the International Federation of Producers of Pho-
nograms (IFPP), the Coalition for the Protection of Intellectual Property Rights (CFIPR) 
and Microsoft representatives in Moldova. Reciprocally advantageous relations were be-
ing maintained with the Member States of the CIS and regional Eurasian organisations. 

4.	 Increase resources dedicated to enforcement, in particular for the customs authorities and 
the judicial system and increase seizures and actions against counterfeit/pirated goods in 
specifically targeted sectors.

According to the Report, this had also been completed. Notable aspects of this included 
the criminalisation of counterfeiting and piracy, the increased role of the Ministry for 
interior on the seizure and destruction of counterfeit and pirated goods and the prepa-
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ration of a draft Government Decision on the creation of a National Commission for Intel-
lectual Property to coordinate enforcement agencies.

5.	 Improve enforcement of the relevant conventions provided for by PCA Article 49(2). Con-
duct a study on piracy and counterfeiting in Moldova and ensure effective dialogue with 
rights holders.

This action had also been completed according to the MFAEUI Report. Apart from ac-
cession to various conventions (dealt with elsewhere in this publication), a study had 
been completed and published in 2006 on intellectual property rights observance in the 
Republic of Moldova including the issues of counterfeiting and piracy182.

In regard to the Study on Counterfeiting and Piracy in the Republic of Moldova of 2006, 
this revealed that a large number of governmental authorities play a role in the IP field 
without being fully aware of their respective role. Thus there is a need for a better clari-
fication on the respective roles and responsibilities of these authorities and maybe also 
for a simplification and improved cooperation between them. The Study recommended 
the following specific actions:

•	 Adequate equipping the institutions involved in combating counterfeit and piracy with 
hardware and software resources; 

•	 Establishment of some units for expert evaluation of products presumed to be counter-
feited;

•	 Training of persons responsible for IPR protection (Customs, Police, Prosecutor’s Office) in 
methods for detecting and combating counterfeit and piracy, obtaining and securing of 
proofs; 

•	 Widening cooperation between governmental institutions and right holders, including by 
involving right holder associations in improving and development of a modern IP system 
and in fighting counterfeiting and piracy;

•	 Establishment of a National Commission for Intellectual Property; 

•	 Signature of some cooperation agreements between concerned public institutions and 
nongovernmental organisations; 

•	 Launching a national campaign for fighting counterfeit and piracy.

EU progress reports 2004 to 20101��

In its Progress Reports on Moldova in the period 2004 to 2009, the European Commis-
sion has highlighted several important aspects of IPR law and policy in Moldova vis-à-vis 
the PCA and ENAP commitments. In the first Report in 2004, the Commission noted that 
182 AGEPI (Liliana Vieru): “Study on Counterfeiting and Piracy in the Republic of Moldova“, 2006.
183 These are published since 2006 as Commission Staff Working Documents accompanying annual Commission 

Communications to the Council on the implementation of the European Neighbourhood Policy. The most recent 
of these is the Progress Report – Republic of Moldova, SEC (2010) 523 of 12 May 2010.
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Moldova had also made progress in implementation of the trade-related PCA commit-
ments, although contentious issues remained, including the protection of intellectual 
property rights. Subsequently, the 2006 Report recognised that Moldova had taken a 
number of positive steps, including the launch of a study on piracy and counterfeiting, 
preparation of several pieces of new draft legislation and increasing activity related to 
the seizure of counterfeited and pirated goods. Moreover, at that stage, the penal code 
had been modified to increase sanctions for violation and infringement of copyright and 
related rights and cooperation agreements between AGEPI, the Customs Service and the 
Ministry for Information Development had been renewed, and negotiations were under-
way to include the Ministry for Interior. 

The 2008 Progress Report notes that Moldovan legislation had progressed and was fur-
ther completed with the entry into force of the Law on Industrial Design, the electronic 
register of right-holders had been finalised and penal sanctions for infringing industrial 
property rights were in force. Moreover, the first study on piracy and counterfeiting 
had been finalised; setting out recommendations on further legislative approximation, 
awareness-raising and increased cooperation among all enforcement bodies. On the 
negative side, the Report noted:

	 “However, effective implementation and enforcement of the IPR legislation, including at 
court level, is still a challenge and only limited progress can be noted in this respect. There-
fore, further training of IPR enforcement agents (i.e. police, customs, judges), a clarification 
of the responsibilities of all the governmental bodies involved in IPR, reliable statistical data 
and awareness-raising activities among the stakeholders are needed”184. 

The 2009 Progress Report recognised the substantial new and improved legislation on 
trademarks, the protection of plant varieties, the protection of inventions and the pro-
tection of geographical indications, appellations of origins and traditional specialties 
put in place in 2008. It also noted that, in May 2008, the customs procedures regarding 
intellectual property rights were strengthened, including provisions allowing ex officio 
intervention by customs. While the Government had approved a draft law on Copyright 
and Related Rights in December 2008, this had not yet been adopted. Moreover, the 
National Commission on Intellectual Property, designed to take charge of coordinating 
the relevant public institutions and advising on IPR issues, was formally established in 
April 2008.

The recently published 2010 Progress Report points out that Moldova continued to 
complement its legislation on intellectual property rights with the entry into force in 
November 2009 of improved procedures and patents and notes the completion of 
accession to international treaties with the ratification, in March 2009, of the Singapore 
Treaty on the law of trademarks. The Report also notes that the new Law on Copyright 
and related rights had not yet been adopted. Moreover, while the new Contravention 

184 Commission Progress Report 2008 at p. 11.
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Code had entered into force in May 2009, providing for administrative sanctions, the 
enforcement of intellectual property rights on the ground and at court level, in the view 
of the Commission, remained an issue of concern together with the high level of piracy 
and counterfeiting. Further concern was expressed that the National Commission on 
intellectual property had not yet convened. Finally, the 2010 Progress Report notes that:

	 “In April 2009 Moldova sent an official request to open negotiations of an extension agreement 
with the European Patent Office (EPO). The issue of Moldova’s membership to the Eurasian 
Patent Organisation needs to be resolved before the start of negotiations with the EPO“. 

In regard to this observation, the position is that the Republic of Moldova is considering 
leaving the Eurasian Patent Organisation in order to make a further step to become an 
extension state of the European Patent Convention. In 2008 a programme of co-opera-
tion activities between AGEPI and the European Patent Office was started, the first part 
of which ended in 2009 to be followed by a second part just started in 2010 and to be fi-
nished in 2011. The programme is focused on the analysis of the conformity of the patent 
law of the Republic of Moldova with the acquis communautaire and its compatibility with 
the EPC. It includes the training of examiners, review of the patent granting procedure, 
patent data exchange and publication, IT system, enforcement issues, raising awareness 
and promotion of the patent system, assistance in the setting up of the profession of 
patent attorneys and the promotion of the Moldovan patent system in western Europe.

Comments on extent of legislation development and institutional/
enforcement record & capacity

From this overview of law and policy in the IPR field in the Republic of Moldova it is clear 
that legislative development to align Moldovan legislation with EU and international 
norms has proceeded well (albeit not by the 2003 deadline of the PCA) and is now in its 
final stages. Moldova also has an impressive record of accession to relevant international 
conventions on intellectual property rights protection.

The institutional arrangements to support the credible implementation and enforcement 
of IPR legislation have also developed significantly and generally in the right direction. 
However, it is also clear that there are continuing problems and challenges in this area.

Further (secondary) legislation is needed to apply the provisions of the Draft Law on 
Copyright and Related Rights, adopted on 2 July 2010. The most important challenges, 
however, relate to enforcement and the accreditation and workings of the collection 
management organisations in Moldova. In regard to industrial property, enforcement 
issues are again of central importance. The alignment of Moldovan legislation with EPC 
requirements will increase in importance if Moldova progresses towards being an exten-
sion state and setting up the necessary mechanisms for ex-officio enforcement of geo-
graphical indications regulation is likely to emerge as a short term imperative under a 
future EU-Moldova bilateral Agreement in this segment. 
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While improved enforcement emerges as the central need for the coming years, it is not 
simply a matter of increased staffing, specialisation and/or training in the relevant stake-
holder organisations. These points are relevant to some degree. Court specialisation 
needs enhancement, for example, and donor support projects, including the forthcom-
ing EU Twinning Project, are likely to provide considerable training support. In Moldova, 
two additional critical factors are enforcement leadership (including concerted anti-pi-
racy activities) and the more active involvement of rightholders in enforcement activity. 
On the latter, it is unreasonable to expect strong enforcement results in Moldova if key 
rightholders (e.g. of industrial property rights) fail to assist enforcement efforts because 
of apparent indifference to the relatively small Moldovan market. In regard to enforce-
ment leadership, there is a diversity of stakeholders in the system in Moldova operating 
at different capacity levels, creating conditions of administrative confusion and diluting 
the overall enforcement effort. Thus, there is a key need for coordination and enforce-
ment leadership built around a coherent enforcement strategy. A key opportunity to 
address this issue immediately, comprehensively and strategically arises from the activa-
tion of the National Commission on Intellectual Property in June 2010.

These issues are considered further in chapters 5 to 7 of this publication.
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4. EU LAW AND POLICY IN REGARD   
TO INTELLECTUAL PROPERTY

g Overview of EU Law and Policy on Intellectual Property 

The protection of intellectual property rights has distinct European origins. The earliest-
recorded historical case-law on copyright, and hence the concept of copyright, comes 
from 6th century Ireland and concerned a dispute about an unauthorised copy of a bibli-
cal manuscript. In the judgment on the case, it was held that: “To every cow belongs her 
calf; therefore to every book belongs its copy”. This principle was later encoded in the an-
cient Irish “Brehon” (or Judge) Laws around 700 AD and became part of Irish Law until the 
fourteenth century185.

Modern copyright law originated with the British Copyright Act of 1709 (known as the 
“Statute of Anne”186). This Act described itself as “An Act for the Encouragement of Learn-
ing, by vesting the Copies of Printed Books in the Authors or purchasers of such Copies, during 
the Times therein mentioned” and gave the authors rights for a fixed period of fourteen 
years for all works published under the statute, after which the copyright expired. The 
stated purpose of the Act was “for the encouragement of learned men to compose and 
write useful books”.

Subsequently, the US Constitution of 1787 adopted a Copyright Clause authorising 
copyright legislation: “To promote the Progress of Science..., by securing for limited Times to 
Authors... the exclusive Right to their... Writings.” 187

The 1886 Berne Convention first established the bilateral recognition of copyrights 
among sovereign states, rather than merely bilaterally. The Berne Convention was de-
veloped at the instigation of Victor Hugo of the Association Littéraire et Artistique Inter-
nationale. It was strongly influenced by the French “right of the author” (droit d’auteur), 
which contrasts somewhat with the Anglo-Saxon concept of “copyright” (which only 

185 The Statute of Kilkenny of 1368 effectively outlawed the Brehon Law system in Ireland.
186 Great Britain: Copyright Act 1709, 8 Anne c.19. 
187 Article I, Section 8, Clause 8, United States Constitution, 1787. 
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dealt with economic concerns). It introduced important and novel principles that con-
tinue to the present:

•	 Copyrights for creative works do not have to be asserted or declared, as they are auto-
matically in force at creation. 

•	 In Berne Convention countries, there is no requirement for an author to "register" or 
"apply for" a copyright, or to mark his or her works with a copyright symbol or other 
indication. 

•	 As soon as a work is "fixed", that is, written or recorded on some physical medium, its 
author is automatically entitled to all copyrights in the work, and to any derivative works 
unless and until the author explicitly disclaims them, or until the copyright expires.

The Berne Convention also resulted in foreign authors being treated equivalently to do-
mestic authors, in any member country of the Convention188. 

Patent legislation has a similarly interesting and European history. The earliest patents 
(with a guaranteed right of profit for the inventor for one year) were given by the Greek 
City of Sybaris (now in Southern Italy) in 500 BC. Patents in the modern sense originated 
in 1474, when the Venetians enacted a decree that new and inventive devices, once put 
into practice, had to be communicated to the Republic to obtain the right to prevent 
others from using them. Later, in 1623 the English Statute of Monopolies189 provided that 
patents could only be granted for “projects of new invention”. English jurisprudence in 
the early 18th century developed the requirement that a written description of the inven-
tion must be submitted. In contrast, the modern French patent system was created dur-
ing the Revolution in 1791 and patents were granted without examination on the basis 
that an inventor’s right was considered a matter of natural law. It was also not necessary 
to publish the invention as its use was regarded as adequate public disclosure. The first 
US patent legislation was in 1790, although different states awarded patents under sepa-
rate systems much earlier.

From this historical background it is clear that the protection of intellectual property 
rights emerged from European traditions. Civil law traditions developed a focus on a 
natural law, ethical, philosophical and later an economic basis for the protection of crea-
tive works. In the common law countries the fundamental focus was primarily economic 
from the beginning. Subsequent international law still carries shadows of these differing 
emphases and this, in part, explains somewhat stronger EU rules vis-à-vis the main mul-

188 It is interesting to note that the UK signed the Berne Convention in 1887 but did not implement large parts of it 
until the passage of the Copyright, Designs and Patents Act of 1988 and that the USA did not sign the Berne Con-
vention until 1989.

189 Statute of Monopolies, 1623 (21 Jac. 1, c.3). This was introduced in response to abuse of the previous system 
whereby the king could grant of arbitrary monopolies for the production of particular goods or the provision of 
particular services by “letters patent” to the detriment of commerce. The Statute provided strict rules on the cir-
cumstances in which the first inventor of a given item could be given exclusive rights to that invention, provided 
that it was not “contrary to the law nor mischievous to the state by raising prices of commodities at home, or hurt 
of trade, or generally inconvenient”. 
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tilateral regime of the WTO TRIPS Agreement. It also explains why EU standards on IPR 
were problematic to develop and why EU harmonised rules emerged relatively later than 
other branches of EU law.

The EU took its first steps in the field of intellectual property in the second half of the 
1970s with the establishment of the European Patent Office, but it was the establishment 
of the Single Market (1992) which provided the decisive impetus for the harmonisation 
of intellectual property rights. The objective was to ensure that goods and services pro-
tected by one of these rights could move freely. A right-holder had to be able to treat 
the EU as a single home market, which meant that the protection available had to be 
equivalent in all Member States. Differences which stood in the way of this objective 
were to be eliminated by means of measures adopted at EU level. Initially, therefore, EU 
action took the form of an alignment of the Member States’ intellectual’ property legisla-
tion aimed at removing differences of treatment which interfered with the free move-
ment of goods and services. Efforts were concentrated on areas where the divergences 
were most marked, or where there were or appeared to be unjustified obstacles to free 
movement. 

EU harmonisation on the IPR field generally emerged on the basis of general provisions 
for harmonisation of laws in the interests of the free movement of goods and services 
in the EU Internal market190 (e.g. Article 100 of the EEC Treaty/ Article 95 under the 
Amsterdam version of the EC Treaty).

Once an alignment of domestic legislation was secured, there were several areas where 
it was thought desirable to offer rightholders the possibility of securing protection 
throughout the European Union in one operation. This resulted later in the creation of 
the Community Trademark in 1993, the establishment of the Community design in 2001 
and continues with new initiatives agreed in December 2009 on the main features of a 
future patent court in the EU and on a common approach to an EU Patent Regulation 
and a new EU mark for organic food which comes into effect in 2010. Moreover, the EU 
has developed important initiatives on the protection of IPRs or similar rights in several 
sectors; notably agriculture, biotechnology and pharmaceuticals. 

The Lisbon Treaty, in force since 1 December 2009, makes the first explicit provision for 
IPR regulation in the following terms.

190 Originally, Article 100 of the EECTreaty. This became Article 95 under the Amsterdam version of the EC Treaty and 
is now Article 114 of the Lisbon Treaty.
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IPR PROVISIONS OF THE LISBON TREATY

new Article 97a:

 “In the context of the establishment and functioning of the internal market, the Euro-
pean Parliament and the Council, acting in accordance with the ordinary legislative pro-
cedure, shall establish measures for the creation of European intellectual property rights 
to provide uniform protection of intellectual property rights throughout the Union and 
for the setting up of centralised Union-wide authorisation, coordination and supervision 
arrangements.

 The Council, acting in accordance with a special legislative procedure, shall by means 
of regulations establish language arrangements for the European intellectual property 
rights. The Council shall act unanimously after consulting the European Parliament.“

new Article 188c:

 “The common commercial policy shall be based on uniform principles, particularly with 
regard to changes in tariff rates, the conclusion of tariff and trade agreements relating to 
trade in goods and services, and the commercial aspects of intellectual property, fo-
reign direct investment, the achievement of uniformity in measures of liberalisation ...“

g	 Review of EU law provisions

Intellectual Property rights protection in the European Union 
– Copyright and related rights 

The legal framework of the EU is generally referred to as the acquis – the body of laws 
and policies on any given topic. In the case of copyright and related rights, the acquis in-
corporates all of the relevant provisions of the international instruments explored in the 
earlier chapters of this publication. The influence of the conventions can be seen in the 
European legislation, but the EU instruments are more detailed, and the level of protec-
tion more comprehensive than that of the international agreements.

European Union legislation is of two types: directives, containing legal measures which 
Member States are obliged to incorporate into their domestic laws; and regulations, 
which have direct affect in all Member States, without the need for domestic implemen-
tation. 

EU policy on copyright and related rights 

Statements on significant aspects of EU policy are generally published by the European 
Commission as Green Papers. There have been five Green Papers affecting Copyright and 
Related Rights, in the period 1988, to date. These are:
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•	 Copyright and the Challenge of Technology, 1988191;

•	 Copyright and Related Rights in the Information Society, 1995192; 

•	 Combating Counterfeiting and Piracy, 1998193;

•	 Copyright in the Knowledge Economy, 2008194; and

•	 Unlocking the Potential of Cultural and Creative Industries, 2010195.

In addition to the Green Papers, the Commission has published a number of follow-up 
documents, which develop the issues discussed in the Green Papers.

The starting point for any exploration of EU policy on copyright and related rights law 
is the first of the Green Papers mentioned above - Copyright and the Challenge of Tech-
nology, published in 1988. In it, the Commission argued that a shift had occurred in the 
economic activities of industrialised countries – away from the production of “basic” 
products, to those which had considerable value added involving new combinations of 
technology, skill and ingenuity. The Green Paper foresaw the huge market which was 
opening up in information products, and recognised that this market would be easily 
undermined by unauthorised copying. It also saw that European Member States could 
best compete in this new market if the effect of linguistic and legal differences between 
them could be minimised. 

The Green Paper identified the following important needs:

•	 to eliminate material differences between Member States on aspects of copyright and re-
lated rights law;

•	 to set the standard for legal protection at a high level, in order to improve the competitive 
position of Member States; and

•	 to address the problem of misappropriation of intellectual property, or piracy.

The Commission took a conservative approach to the action needed. It pointed out that, 
as all Member States belonged to the Berne Convention, a certain amount of harmonisa-
tion of copyright law had already taken place. Thus, it was only in certain specific areas of 
the law that action was necessary.

With this approach in mind, the EU proceeded to produce the “first generation” of copy-
right and related rights directives. These deal with several diverse topics. The subject 
matter covered includes computer programmes; rental and lending rights; satellite 

191 Green Paper on Copyright and the Challenge of Technology - Copyright issues requiring immediate action, COM 
(88) 172, June 1988.

192 Green Paper - Copyright and Related Rights in the Information Society, COM (95) 382, July 1995. 
193 Green Paper - Combating Counterfeiting and Piracy in the Single Market, COM (98) 569, October 1998.
194 Green Paper – Copyright in the Knowledge Economy, COM (2008) 466, July 2008.
195 Green Paper – Unlocking the Potential of Cultural and Creative Industries, COM (2010) 183, April 2010 (partially 

dealing with intellectual property issues).
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broadcasting and cable retransmission rights; the term of protection of copyright and 
related rights; the protection of databases, and artists resale rights.

The second Green Paper, of 1995, focused on the problems posed by digital technology 
and the development of the Internet, and identified the need for a more comprehensive 
and less sectoral approach to legislation. As a result, a “second generation” of directives 
was initiated, addressing fundamental issues such as the nature of the reproduction 
right and the range of permissible exceptions, as well as the standard of enforcement 
measures – something that was identified as necessary in the third of the Green Papers.

The European Commission was not of course operating in a vacuum in this period. In the 
background were certain of the international agreements already covered in this publi-
cation, especially the TRIPS Agreement in 1994 and the two WIPO treaties of 1996. The 
influences are now reciprocal. The EU legislation is not only influenced by international 
agreements, it also exerts a considerable influence on the shape of those agreements. 

The Directives

1. The Computer Software Directive1��

In certain jurisdictions it had from an early stage been recognised that computer pro-
grammes could be protected by copyright law, as literary works. Copyright protection for 
computer software is now well recognised in international law, as well as by the EU197. 

Council Directive 91/250/EEC on the legal protection of computer programmes was the 
first copyright measure of the European Union on copyright. The objective of the Direc-
tive was to harmonise Member States’ legislation regarding the protection of computer 
programmes in order to create a legal environment affording a similar degree of security 
against unauthorised reproduction of such programmes. Prior to the Directive, only five 
Member States had specific copyright protection systems for computer programmes: 
the United Kingdom, France, Germany, Spain and Denmark.

Article 1 of the Directive provides that computer programmes shall be protected as 
literary works. There is no definition of a computer programme, but it is clear that the 
protection extends to the expression in any form of a computer programme, but not 
to the ideas and principles underlying any element of the programme. The recitals to 
the Directive clarify that logic, algorithms and programming language are not protected. 
Preparatory design work is protected, provided the nature of it is such that a computer 
programme can result from it at a later stage.

196 Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programmes, OJ L 122 of 17 May 
1991 as amended by Council Directive 93/98/EEC of 29 October 1993, OJ L 290 of 24 November 1993 and codified 
in Directive 2009/24/EC of the Council and the European Parliament of 23 April 2009, OJ L111 of 5 May 2009. 

197 See Article 10(1) of the TRIPS Agreements, and Article 4 of the WIPO Copyright Treaty (WCT).
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The originality standard is stated to be “the author’s own original creation”. Thus, merely 
expending effort or resources will not be enough - there has to be some creative input. 
The recitals clarify, however, that no particular tests as to the qualitative or aesthetic me-
rits of the programme should be applied. 

The author is defined as the natural person or group of persons who created the pro-
gramme, or, where the legislation of the Member State allows, the legal person designated 
as the right holder by that legislation. Ownership of the programme must be granted to 
the author, in the same way as applies in the case of literary works. An exception to this is 
provided in the case of an employee, who is not to be treated as an author, unless his or 
her contract so provides. 

The acts of exploitation that the right holder can control are the following:

•	 The permanent or temporary reproduction of the programme, by any means and in any 
form, in part or in whole. 

•	 The translation, adaptation, arrangement and any other alteration of the programme.

•	 Any form of distribution to the public, including rental of copies. The first sale of a copy 
in the EU exhausts the distribution right. 

There are three exceptions to the restricted acts:

•	 The lawful acquirer’s necessary use  - In the absence of contractual provisions to the con-
trary, the person who lawfully acquires a copy of a computer programme may carry out 
any of the restricted acts in so far as is necessary to use the programme in accordance 
with its intended purpose, including for error correction. On this point, the European 
Commission has clarified that its understanding of the meaning of “lawful acquirer” is 
that it means a purchaser, licensee, renter, or a person authorised to use the programme 
on behalf of the one of those persons198. 

•	 The making of back-up copies - When it is necessary for the use of a programme, the 
person having a right to use it may not be prevented from making a back-up copy. Ac-
cording to the Commission, the notion of “back-up” is intended to mean “for security 
reasons”. Only one copy may be made, and solely for that specific purpose. The excep-
tion, therefore, ensures that normal use of the programme can continue in the event of 
loss or a defect in the original. This is necessary for the use of the programme199. 

•	 Observation, study or testing - A person having the right to use a computer programme 
may observe, study or test the functioning of the programme in order to determine the 
ideas and principles underlying any element of it, if he does so while performing any of 
the acts of loading, displaying, running, transmitting or storing the programme, which 
he is entitled to do.

198 See the Report of the Commission on the implementation of the Directive, COM/2000/0199 final.
199 Ibid.
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Article 6 of the Directive provides for decompilation200. The intention is to permit reverse 
engineering of a programme, in order to produce an interoperable programme, which 
can compete with the earlier programme, as long as the copyright in the earlier pro-
gramme was not infringed. This point was the subject of intense debate and resulted 
in a compromise which has the effect in practice that the information required for 
establishing interoperability is made available. However, the provision is heavily condi-
tional, thus limiting decompilation to the minimum necessary in order to achieve inter-
operability without prejudicing the rightholder’s legitimate interest.

Article 6 provides that the copyright owners’ permission is not needed where reproduc-
tion of the code and translation of the form of the programme are indispensable to ob-
tain the information necessary to achieve inter-operability with independently created 
programmes, and provided the following conditions are met:

•	 The acts are performed by someone entitled to use the programme;

•	 The information needed to achieve inter-operability has not previously been readily 
available, and

•	 The acts performed are confined to the parts of the programme necessary to achieve 
inter-operability.

Furthermore, any information obtained:

•	 Cannot be used for any purpose other than to achieve inter-operability;

•	 Cannot be given to others, and

•	 Cannot be used for the development of a competing product.

And finally, the exception must be made subject to the three-step test of the Berne Con-
vention201.

Article 7 contains certain special enforcement provisions, obliging Member States to 
provide “appropriate remedies” for certain types of secondary infringement, namely: 
knowingly putting an infringing computer programme into circulation; knowingly pos-
sessing an infringing copy for commercial purposes; and circulating or possessing any 
technical device designed to facilitate the removal of copyright protection from a com-
puter programme.

The term of protection was amended by the Term Directive202, and is now the life of the 
author and 70 years p.m.a203. Arguably, this is an unnecessarily long period of protec-

200 “Decompilation” refers to several computer processes used for the recovery of lost source code, computer secu-
rity, inter-operability and error correction. The success of decompilation depends on the amount of information 
present in the code being decompiled and the sophistication of the analysis performed on it.

201 See earlier explanatory footnote on this. 
202 See below.
203 Post mortem auctoris, or after the author’s death.
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tion for a computer programme, but this is a consequence of the Directive’s approach of 
treating the computer programme as a literary work.

The European Commission is satisfied that the Directive has resulted in a reduction in 
levels of piracy, and an increase in employment in the computer sector204. The Directive 
has also been used as a model for protection in a significant number of non-EU coun-
tries, including Australia, Hong Kong, and many central and eastern European states.

2. The Rental and Lending Right Directive20�

In the 1970’s, the advent of certain technologies that made home copying easier led 
to concern about the levels of home copying. At the same time, there was a sharp in-
crease in rental as a means of exploiting works, especially films. The European Commis-
sion considered that the right holder should be remunerated for rental. Moreover, it 
was felt that the rental right might, to some extent, compensate for the loss of income 
to right owners resulting from the increased levels of piracy.

Directive 92/100/EEC harmonises the provisions relating to rental and lending rights as 
well as on certain rights related to copyright. It provides for exclusive rights to authorise 
or prohibit the rental and lending of both works subject to copyright and other objects 
subject to related rights. 

In addition to providing for rental and lending rights, the Commission took the opportu-
nity to state a harmonised level of protection for performers, phonogram producers, film 
producers and broadcasters. The Directive provides for the harmonisation of certain re-
lated rights including the right of fixation, reproduction, broadcasting and communica-
tion to the public and distribution. Apart from the film producer’s rights, these coincide 
with the rights granted by the Rome Convention. The distribution right is limited by the 
principle of Community exhaustion206; as a result, Member States are prevented from ap-
plying international exhaustion207.

The duration of both the rental and lending rights, and the related rights were to be the 
same as those laid down respectively by the Berne and Rome Conventions, although 
their duration is now governed by the Term Directive208.

204 See Report of the Commission on the implementation of the Directive of 2000, op. cit.
205 Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right and on certain rights related 

to copyright in the field of intellectual property, OJ L 346 of 27 November 1992.
206 The Principle of Exhaustion is a fundamental limitation on the right of distribution of intellectual property ob-

jects. The principle of Community exhaustion implies that a “first sale” of an item incorporating the protected in-
tellectual property in a Member State of the EU will exhaust the distribution right of the holder of the intellectual 
property, thereby preventing him from further enforcement of the exclusive right of distribution against others 
in the EU Internal Market regarding that item. It should be noted that in accordance with Article 2 of Protocol 28 
to the EEA Treaty and the ECJ jurisprudence the principle of exhaustion has been extended to cover the entire 
territory of the EEA (i.e. EU territory plus Norway, Iceland and Lichtenstein). 

207 Article 9 of the Directive.
208 See below.
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Where rental and lending are concerned, the Commission had originally intended only 
to harmonise the rental right, but was persuaded to add a lending right as well (rental 
being for gain, whereas lending is for non-commercial purposes when conducted by 
establishments which are accessible to the public). A right to derogate was provided in 
relation to the lending right, “provided at least authors receive a remuneration for such 
lending”, Member States being free to determine the remuneration.

This Directive also contained a number of important provisions concerning the exer-
cise of the related rights granted, e.g. Member States may provide that when either 
an author or a performer concludes a contract with a film producer, they may be pre-
sumed to have transferred their rental rights. The right holder however retains a right 
to equitable remuneration, which is unwaivable, but the administration of which may 
be transferred to a collecting society 

The Directive (Article 4) addresses collective management as a model for the manage-
ment of the equitable remuneration right209, but does not make collective management 
a requirement. As regards the exclusive public lending right, Member States can dero-
gate from it, provided that at least authors obtain remuneration for such lending via a 
single equitable remuneration, to be shared between the producer and the performer.

Finally, the principal director of a cinematography work is to be considered as an author 
of such work.

Council Directive 92/100/EEC was amended on several occasions210 and consolidated in 
2006 by Directive 2006/115/EC211.

�. Satellite and Cable Directive212

This Directive deals with copyright issues which were not dealt with in the earlier, Te-
levision without Frontiers Directive, of 1989213. Although a primary objective of that di-

209 Article 4 of the Directive.
210 See Council Directive 93/98/EEC (the “Term Directive”), OJ L 290 of 24 November 1993, Article 11(2) and Directive 

2001/29/EC of the European Parliament and of the Council (“Information Society Directive”), OJ L 167 of 22 June 
2001, Article 11(1).

211 Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on rental right and 
lending right and on certain rights related to copyright in the field of intellectual property (codified version),  OJ 
L 376 of 27 December 2006.

212 Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules concerning copyright and 
rights related to copyright applicable to satellite broadcasting and cable retransmission, OJ L 248 of 6 October 
1993. 

213 Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain provisions laid down by Law, Regu-
lation or Administrative Action in Member States concerning the pursuit of television broadcasting activities, OJ 
L 298 of 17 October 1989. The “Television Without Frontiers” Directive is the cornerstone of the European Union’s 
audiovisual policy. It rests on two basic principles: the free movement of European television programmes within 
the internal market and the requirement for TV channels to reserve, whenever possible, more than half of their 
transmission time for European works (“broadcasting quotas”). The Directive, following its amendment in 1997 
(Directive 97/36/EC) and 2007 (Directive 2007/65/EC) also safeguards certain important public interest objec-
tives, such as cultural diversity, the protection of minors and the right of reply. 
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rective was the distribution and promotion of European Television programmes, it did 
not address differences in the laws of Member States concerning the issue of where, for 
copyright purposes, the satellite broadcast takes place. Nor, in relation to cable re-trans-
mission, did it address the question of when the cable operator has the right to transmit 
broadcasts via cable networks, and under what terms. Thus, the Satellite and Cable Di-
rective facilitates the resolution of copyright problems linked to the trans-frontier nature 
of satellite and cable broadcasts and potentially increases the choice of viewers.

In addressing the copyright issues in satellite and cable broadcasting, the Directive first 
defines communication by satellite as the place where the programme-carrying signals 
are introduced into an uninterrupted chain of communication leading to the satellite 
and down to earth. It states that the act of communication takes place in the Member 
State where that occurs (i.e., the uplink location). However, for transmissions originating 
outside the European Union, the position is as follows:

•	 If the transmission originates in a country with the same level of protection as under 
the Directive, then it is also deemed to have occurred in the uplink location.

•	 If the transmission originates, in another country, but via an uplink station in a Member 
State, then the act will be deemed to have occurred in that Member State.

•	 If the transmission originates in another country and a broadcasting organisation in a 
Member State has commissioned the act of communication, then it will be deemed to 
have occurred in that Member State.

•	 Finally, if it originates outside the EU and there is no such connection with an EU state, 
then there is no rule, and the laws which will apply will be those in each place in which 
the transmission is received.

The Directive grants the author an exclusive right to authorise broadcasting by satel-
lite. This does not apply to cinematographic works. Where related right holders are con-
cerned, their right to authorise satellite broadcasting is to be protected in accordance 
with the provisions of the Rental and Lending Right Directive. 

The Satellite and Cable Directive contains provisions aimed at ensuring that authori-
sations by right holders are by agreement only, and promoting the role of collecting 
societies.

In so far as cable retransmission is concerned, Member States must ensure that when 
programmes from another Member State are transmitted via cable in their territory, the 
applicable copyright and related rights are observed, and that the retransmission takes 
place on the basis of individual or collective contractual agreements between the rele-
vant parties. The rights of the right holders in relation to cable retransmission may only 
be exercised through a collecting society. Where the right holder has not transferred the 
rights to a society, he or she will be deemed to have done so. In addition, the Directive 
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provides for mediation between parties in the event that no agreement can be reached 
concerning the authorisation of the cable retransmission of a broadcast.

4. The Term (or Duration) Directive214

Council Directive 93/98/EEC harmonising the term of protection of copyright and certain 
related rights215 was repealed and replaced by a codified update in the form of Directive 
2006/116/EC in 2006. 

Prior to the adoption of the original Term Directive in 1993, the duration of copyright 
and related rights protection in the laws of Member States varied widely. In Germany, 
Austria and Spain, the term of protection for certain works was 70 years p.m.a. In the UK 
and Ireland it was 50 years p.m.a. In Portugal at one time protection was perpetual. 

The Directive extended the term of protection of copyright. In doing so, it brought back 
into copyright the works of a number of creative artists which had earlier entered the 
public domain. These included writers such as James Joyce, and visual artists such as 
Mondrian. The extended terms applied only to works which were in copyright in at least 
one Member State on 1 July 1995. They did not apply to works which were out of copy-
right in all Member States on that date. The extended terms, in general are: 70 years 
p.m.a. for authors rights, and 50 years for related rights. The Directive also specifies in 
each case the starting point for the calculation of the term. 

There are two interesting new rights provided for in the Term Directive:

1. Member States are required to provide a right of “first publication” for anyone publish-
ing for the first time a previously unpublished work in which the copyright has expired. 
The term of protection is 25 years from the date of publication216.

2. Member States may protect “critical and scientific works” which have come into the 
public domain for a term of 30 years from publication. This is an optional provision and 
is expressed in a very open way, presumably with the intention of protecting works of 
special public importance217.

As the extended terms exceed the international norms, the Directive needed to ad-
dress the issue of protection for nationals of third countries. It provides that for au-
thors rights, where the country of origin of a work within the meaning of the Berne 
Convention is a country outside the European Union, and the author is not an EU na-
tional, the term of protection will be that of the country of origin, but may not exceed 
the EU protection term. For related rights, Member States may grant non-EU nationals 

214 Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 on the term of protec-
tion of copyright and certain related rights (codified version),  OJ L 372 of 27 December 2006.

215 Council Directive 93/98/EEC of 29 October 1993 harmonising the term of protection of copyright and certain 
related rights, OJ L 290 of 24 November 1993.

216 Directive 2006/116/EC, Article 4.
217 Directive 2006/116/EC, Article 5.
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the same terms as under the Directive, i.e. 50 years. If they do not, then the term will 
be that applicable in the country of which the right holder is a national, but again may 
not exceed the EU term. 

Another issue which needed to be addressed in the context of revived copyrights was 
that of “acquired rights”, that is the rights of those who had already commenced the 
exploitation of a work before the copyright was revived, and while it was in the public 
domain. In this respect the Directive simply states that Member States “shall adopt the 
necessary provisions” to protect the acquired rights of third parties. 

Under a recent Commission Proposal218, it was proposed to extend the term of protection 
for performers and phonogram producers to from 50 years to 95 years. This proposal 
would introduce amendments to Directive 2006/116/EC. According to the Commission:

	 “The aim of the proposal is to bring performers’ protection more in line with that already 
given to authors - 70 years after their death. The extended term will enable performers to 
earn money for a longer period of time and in any event throughout their lifetime. The in-
come from copyright remuneration is important for performers, as they often do not have 
other regular salaried income. The extended term will also benefit record producers who 
will generate additional revenue from the sale of records in shops and on the internet. This 
should allow producers to adapt to the rapidly changing business environment and help 
them maintain their investment levels in new talent.”219

In order to achieve the right balance between the benefits to record companies and 
featured artists and the genuine social needs of sessions musicians, the proposal 
contains certain accompanying measures such as establishing a fund for session 
musicians, introducing ‘use it or lose it’ clauses in contracts between performers and 
phonogram producers and a ‘clean slate’ for contracts in the extended period beyond 
the initial 50 years. In effect, the ‘use it or lose it’ clauses (which are intended to be 
included on a mandatory basis in all contracts linking performers to their record com-
panies) are intended to allow performers to get their rights back if the record producer 
does not market the sound recording during the extended period. In this way the per-
former should be able to either find another record producer willing to sell his music 
or do it himself, something that is possible easily via the internet. In case neither the 
performer nor the producer would wish to market the recording, the recording would 
no longer be protected. In this way, the term extension would avoid ‘locking up’ those 
recordings that are not commercially interesting. Finally, the proposal envisages that 
record companies will have to set up a fund into which they will have to pay 20% of 
their revenues earned during the extended period. The money from this fund will be 
destined to help session musicians.

218 Proposal for a European Parliament and Council Directive amending Directive 2006/116/EC of the Europe-
an Parliament and of the Council on the term of protection of copyright and related rights {SEC(2008) 2287} 
{SEC(2008) 2288}.

219 http://ec.europa.eu/internal_market/copyright/term-protection/term-protection_en.htm.
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These amendments have not yet been adopted and, in April 2009, the European Par-
liament approved most of the proposed changes – but the 95 year term of protection 
was cut back to 70 years220. The Directive on the extension of the term of protection of 
performers and phonogram producers is at an advanced stage and could be adopted 
before the end of 2010.

�. The Database Directive: Copyright Protection and the New Sui Generis 
Right221

In 1988 the global electronic database industry was estimated to be worth $ 5 billion, of 
which the share of the EU Member States was only $350million. Accordingly, the Euro-
pean Commission was concerned to foster the growth of the database industries in the 
European Union. Moreover, within the EU, there was divergence amongst the laws of 
Member States concerning database protection. Most countries protected original col-
lections and compilations in accordance with Article 2(5) of the Berne Convention. How-
ever, the originality standard varied fairly widely. 

When a couple of landmark court cases in the US and Europe determined that certain 
valuable databases did not deserve protection because they lacked originality, the Euro-
pean Commission decided that a directive was needed urgently to protect the database 
industries in the EU. 

The 1996 Database Directive provides protection on two levels: copyright protection for 
databases that qualify as original, and a novel, sui generis right for non-original data-
bases. The sui generis right, which is based on a criterion of “substantial investment” in 
lieu of originality, was controversial, and remains so at the international level. In the ab-
sence of international agreement on the issue, EU databases enjoy a considerably higher 
level of protection than exists elsewhere in the world.

For the purpose of both copyright and the sui generis right, the database is defined as 
“a collection of independent works, data or other material arranged in a systematic or me-
thodical way and individually accessible by electronic or other means”222. It can, therefore, 
be either electronic or manual. Indexation and other systems necessary for organisation 
are protected, but any computer programme used in the making or operation of the da-
tabase is not. The limiting factors in the definition are those of “independence” and “indi-
vidual accessibility”. These imply that individual sections of the content of the database 
must, in their own right, have some individual character and purpose.

220 See Commission Press Release: “Commission welcomes Parliament vote on copyright term”, IP/09/627 of 23 April 
2009.

221 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of 
databases, OJ L 77 of 27 March 1996.

222 Directive 96/9/EC, Article 1(2).
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Copyright protection of databases

The originality standard for copyright protection is stated in the following way: “Databases 
which, by reason of their selection or arrangement, constitute the author’s own intellectual 
creation shall be protected as such by copyright. No other criteria shall be applied to determine 
their eligibility for that protection”. It is also stated that copyright protection shall not extend 
to the contents and shall be without prejudice to any right subsisting in those contents223.

The originality standard, i.e. “the author’s own intellectual creation” is a test which is gain-
ing increasing currency in European and International copyright instruments. At the same 
time, it is important to note that the creative input for the original database must be di-
rected at the selection and arrangement of the information, rather than the content.

The owner of the copyright is the author, being the person “who created the base or, 
where the legislation of Member States so permits, the legal person designated as the right 
holder by that legislation”224. The restricted acts are:

•	 temporary or permanent reproduction, by any means and in any form, in whole or in 
part; 

•	 translation, adaptation, arrangement and any other alteration; and 

•	 any form of distribution to the public, subject to exhaustion on first sale in the Euro-
pean Union;

•	 any communication, display or performance to the public; and

•	 any reproduction, distribution, communication, display or performance of a translation 
or adaptation225.

There are some exceptions. The “lawful user” can do anything that is necessary for access 
and normal use of the database. In addition, Member States may provide exceptions for: 

•	 reproduction for private use of a non-electronic database;

•	 illustration for teaching or scientific research, with acknowledgement of the source, 
and to the extent justified by the non-commercial purpose to be achieved;

•	 use for public security, administrative or judicial procedure; and 

•	 other uses which are traditionally authorised under national law.

Finally, the three-step test of the Berne Convention must be observed.

The sui generis right in regard to databases

The Directive provides that Member States shall provide a right for the maker of the 
database that has been, qualitatively and/or quantitatively, the subject of substantial 

223 Directive 96/9/EC, Article 3.
224 Directive 96/9/EC, Article 4.
225 Directive 96/9/EC, Article 5.
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investment in either the obtaining, verification or presentation of the contents of the 
database. The right created is the right to prevent extraction and/or re-utilisation of the 
whole or of a substantial part of the contents of the database, evaluated qualitatively 
and/or quantitatively. Importantly, the owner of the right is stated to be the “maker” of 
the database226. 

The qualification for protection is that of “substantial investment”. There is no guidance 
given in the Directive as to the meaning of the term, but it is clear that the quality/quan-
tity reference implies that the financial size of the investment is not the only determining 
fact: that the input of human effort may also be taken into account.

The right granted is to prevent others from extracting and re-utilising the whole or a 
substantial part of the contents of the database. “Extraction” and “re-utilisation” are de-
fined broadly. It is clear, however, that the right does not protect against the taking of 
“insubstantial” parts of the contents, it is in fact stated in the Directive that a “lawful user” 
may use insubstantial parts of the contents for any purpose whatever227. 

What kind of protection does this give the contents? Does it effectively put beyond 
reach factual material which is commonly regarded as belonging in the public domain? 
The answer is no. If, as result of a substantial investment, a certain type of information is 
assembled in a database, then it is clear that the information in that database is placed 
beyond use without the permission of the database owner. However, it is not the factual 
material itself which is placed beyond use, but the particular assembly of it by the maker 
of the database. There is nothing to prevent anyone who is interested in doing so from 
independently assembling another database containing the same type of information, 
as long as it is not taken from the protected database. 

The “lawful user” (presumed to mean the person who under a licence or otherwise has 
a right to use the database) is given certain rights and obligations in the Directive. The 
lawful user must not perform acts which conflict with normal exploitation of the data-
base, nor unreasonably prejudice the legitimate interest of the database owner. The law-
ful user must also refrain from causing prejudice to the holder of the copyright or related 
rights in respect of any subject matter contained in the database228.

There are exceptions to the right, which may only be availed of by the lawful user. He or 
she may, without permission, extract or re-utilise a substantial part of the contents:

•	 In the case of a non-electronic database, for private purposes.

•	 For illustration for teaching or scientific research, with an acknowledgement and to the 
extent justified by the non-commercial purpose to be achieved.

226 Directive 96/9/EC, Articles 7 and 8.
227 Directive 96/9/EC, Article 7(5).
228 Directive 96/9/EC, Article 8.
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•	 For public security, administrative or judicial procedure229.

The term of protection for the non-original database is 15 years from January 1st in the year 
following completion of the making of the database. However, any substantial change, 
evaluated qualitatively or quantitatively, qualifies the database for a fresh term of protec-
tion230 and, thus, protection is potentially perpetual - assuming that the maker is willing to 
continue to invest a sufficiently substantial amount in periodically updating the product.

It was obviously important to provide for the rights of non-EU nationals in this sphere 
also, given the absence of any international agreement on the issue. The right applies to 
those who are nationals of a Member State or who have their habitual residence in the 
European Union. It also applies to corporate entities formed in accordance with the law 
of a Member State and having their registered office, central administration or principal 
place of business in the EU. However, where the company has only its registered office 
in the EU, its operations must be linked on an on-going basis with the economy of a 
Member State.

On 9 November 2004, for the first time, the European Court of Justice gave its interpreta-
tion of the scope of the “sui generis” right under Directive 96/9/EC in 4 cases referred to it 
by the national Courts of the Finland, the United Kingdom, Sweden and Greece231.

THE SUI GENERIS RIGHT CASES

In the Finnish Case C-46/02, the ECJ considered the expression ‘investment in … the obtaining 
… of the contents’ of a database in Article 7(1) of the Directive and noted that this must be un-
derstood to refer to investment in the creation of that database. It thus refers to the resources 
used to seek out existing materials and collect them in the database but does not cover the 
resources used for the creation of materials which make up the contents of a database. Accord-
ingly, in the context of drawing up a fixture list for the purpose of organising football league 
events, the resources used to establish the dates, times and the team pairings for the various 
matches in the league did not constitute such investment. Moreover, finding the data which 
make up such a list did not require any particular effort on the part of the professional leagues, 
which participate directly in the creation of such data. Finally, the resources used for the veri-
fication or presentation of the data making up the list could not be considered to represent 
substantial investment independent of the investment in the creation of the data. This position 
was followed in regard to the same facts (and litigation parties) in the Swedish Case Case C-
338/02 and in the Greek Case Case C-444/02 (see below).

229 Directive 96/9/EC, Article 9.
230 Directive 96/9/EC, Article 10.
231 Case C-46/02, Fixtures Marketing Ltd – v – Oy Veikkaus Ab of 9 November 2004 (FINLAND); Case C-203/02, The 

British Horseracing Board Ltd et al (“BHB”) – v – William Hill Organisation Ltd. 9 November 2004 (UNITED KING-
DOM); 3) Case C-338/02, Fixtures Marketing Ltd – v – AB Svenska Spel (SWEDEN); and Case C-444/02, Fixtures 
Marketing Ltd – v – OPAP (GREECE).
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Case C-203/02 followed the Finnish case (C-46/02 above) and added that, in the context of 
drawing up lists of horse races, the resources used to draw up a list of horses entered in a race 
constitute investment not in the obtaining of the contents of the database but in the creation 
of the data making up the lists relating to those races. The resources used for the checks prior 
to the entering of a horse on a list for a race relate to the stage of creating the data making up 
that list and thus do not constitute an investment in the verification of the contents of a data-
base. Moreover, the terms ‘extraction’ and ‘re-utilisation’ as defined in Article 7 of the Directive 
must be interpreted as referring to any unauthorised act of appropriation and distribution 
to the public of the whole or a part of the contents of a database. Those terms do not imply 
direct access to the database concerned and the fact that the contents of a database were 
made accessible to the public by its maker or with his consent does not affect the right of the 
maker to prevent acts of extraction and/or re-utilisation of the whole or a substantial part of 
those contents.

In the Greek Case C-444/02, the ECJ clarified that the term database as defined in Article 1(2) of 
the Directive refers to any collection of works, data or other materials, separable from one an-
other without the value of their contents being affected, including a method or system of some 
sort for the retrieval of each of its constituent materials. A fixture list for a football league such 
as that at issue in the case did constitutes a database within the meaning of the Directive.

In 2005, the European Commission published the first evaluation of the Directive 96/6/EC 
and invited stakeholders to comment on four options: 

•	 The full repeal the whole Database Directive;

•	 Withdrawal of the sui generis right while leaving protection for creative databases 
unchanged; 

•	 Amendment of the sui generis provisions in order to clarify their scope;

•	 Making no change in the Directive.

This consultation appears to have been inconclusive232.

�. The Resale Right Directive2��

The Berne Convention provided, on an optional basis, for a resale right for the benefit 
of the author of an original work of art. Resale rights constitute an intellectual property 
right which allows an artist or his heirs to receive share in the proceeds of the sales of his 
or her works, after the first sale, usually by way of payment of a percentage of the value 
of the sale when it is resold by an art-market professional such as an auctioneer, a gallery 
or any other art dealer. The aim is to allow artists and their beneficiaries to share in the 
seller’s profit on the increased value of their works. It restores some balance between the 

232 See http://ec.europa.eu/internal_market/copyright/prot-databases/prot-databases_en.htm.
233 Directive 2001/84/EC of the European Parliament and of the Council of 27 September 2001 on the resale right for 

the benefit of the author of an original work of art, OJ L 272 of 13 October 2001.
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economic situation of artists and that of other creative workers who have the possibility 
of exploiting their works several times over. 

Various theories underpin the right. The most compelling is probably that a work of art is 
different to other protected works, in that the value largely resides in the original piece, 
and not in the right to copy it. As a result, artists do not normally share in royalties based 
on reproduction in the same way as other authors do. 

The European Commission argued that, because the right existed in some countries of 
the EU and not in others, there was distortion of the EU internal market on this point. 
Those opposed to the introduction of a resale right argued that the introduction of a 
resale right would have a detrimental effect on the art market in the EU, and that sales of 
artworks would migrate to New York, Geneva and Tokyo.

The Directive applies to “original works of art”, defined to mean works of graphic or plas-
tic art such as pictures, collages, paintings, drawings, engravings, prints, lithographs, 
sculptures, tapestries, ceramics, glassware and photographs, provided they are made by 
the artists or are copies considered to be works of art. Copies which have been made in 
a limited number by the artist or under his authority are considered to be original works. 
They will usually have been numbered and signed, although this is not essential.

The right is inalienable and unwaivable. It only applies when sales of art works involve 
art market professionals. Private sales are therefore exempt. The term of protection is the 
same as for other author’s works – i.e. life and 70 years p.m.a. and the royalty is payable 
by the seller.

The Directive provides rules concerning the manner in which the payment is to be cal-
culated. Member States may set a minimum sales price, but it may not exceed €3,000. 
There is a sliding scale provided, and the maximum payment to an artist in respect of a 
single sale may not exceed €12,500.

As to third countries, the Directive provides that artists who are nationals of third coun-
tries and their successors in title shall enjoy the right only if legislation in their own 
country provides for such protection234. Moreover, under the system envisaged by the 
Directive, on the basis of information provided by the Member States, the Commission 
is obliged to publish and update an indicative list of those third countries which fulfil 
these conditions. However, to date, the Commission has apparently not been supplied 
with evidence for any third country which demonstrates that they qualify for inclusion 
on this list. 

234 Directive 2001/84/EC, Article 7.
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THE SALVADOR DALI CASE

Case C-518/08 concerned the interpretation of Arts 6(1) and 8(2) and (3) of the Resale Rights Di-
rective (Directive 2001/84). The reference had been made in the course of proceedings brought 
by the Fundación Gala-Salvador Dalí and the Spanish visual arts collecting society VEGAP, 
against the French visual arts collecting society ADAGP and the family members of Salvador 
Dalí, concerning royalties received on sales of works of art by Salvador Dalí.

Since 1997, ADAGP had collected amounted in respect of the exploitation of Salvador Dalí’s 
works, which were transferred by VEGAP to the Fundación Gala-Salvador Dalí, with the excep-
tion of those in respect of the resale right. Pursuant to the provisions of Art. L. 123-7 of the IPC, 
which reserved the benefit of the resale right to the heirs alone, to the exclusion of legatees and 
successors in title, ADAGP paid the amount in respect of the resale right directly to Salvador 
Dalí’s heirs.

The Court held that the wording of Directive 2001/84 gave no guidance in relation to the 
concept, referred to in Art. 6(1), of “those entitled” under the author of the work. However, ac-
cording to the Court, Directive 2001/84 was based on two objectives, namely first, to ensure 
that authors of graphic and plastic works of art share in the economic success of their original 
works of art and, second, to put an end to the distortions of competition on the market in art, 
as the payment of a royalty in certain Member States might lead to displacement of sales of 
works of art into those Member States where the resale right was not applied.

The Court held that, in the light of the objectives pursued by Directive 2001/84, it was permissible 
for Member States to make their own legislative choice in determining the categories of persons 
capable of benefiting from the resale right after the death of the author of a work of art.

The Court however added that it was for the referring court, for the purposes of applying the 
national provision transposing Art. 6(1) of Directive 2001/84, to take due account of all the re-
levant rules for the resolution of conflicts of laws relating to the transfer on succession of the 
resale right.

�. The Information Society Directive2��

There were two original aims of this Directive. First, it set out to implement and permit 
Member States to ratify the two 1996 WIPO Treaties, the WCT and the WPPT discussed 
earlier in this publication. A number of the obligations of the WCT and WPPT had already 
been addressed in earlier directives and been implemented by EU Member States. There 
were, however, some outstanding issues, mainly the clarification of the extension of the 
existing regime to the digital environment, and the need to provide protection for tech-
nological measures and rights management information.

235 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of 
certain aspects of copyright and related rights in the information society, OJ L 167 of 22 June 2001.
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The second, largely unrelated objective was to harmonise certain aspects of substan-
tive copyright and related rights law – a departure from the Commission’s previous 
practice of piecemeal approximation. In this, the Directive represents the first in the 
second generation of directives, with horizontal application in the field of copyright 
and related rights. 

A broad new reproduction right was introduced by the Directive236. The right is granted 
to the author, performer, phonogram producer, film-producer and broadcasting organi-
sation. Prior to the Information Society Directive, the WIPO Treaties had failed to settle 
the meaning of the reproduction right, mainly due to differences of opinion concerning 
temporary copying. The Directive makes it clear that temporary acts of reproduction, by 
any means and in any form, constitute reproduction. This provision is offset by a manda-
tory exception which provides that “temporary acts of reproduction which are transient or 
incidental [and] an integral and essential part of a technological process and whose sole pur-
pose is to facilitate a transmission in a network between third parties by an intermediary, or 
a lawful use of a work, and which have no independent economic significance, are exempted 
from the reproduction right”237.

The right of communication to the public implements Article 8 of the WCT, and 
makes it clear that the right encompasses on-line use, which is called the “making 
available” right238.

The distribution right239 implements Article 6 of the WCT. Article 6 allowed contracting 
parties to introduce exhaustion provisions, and the Directive avails of this opportunity. 
The Agreed WIPO Statement concerning Article 6 indicated that only “tangible objects” 
are covered by the distribution right. It is understood that the same applies to the Direc-
tive. This is not stated explicitly, but implied in certain of the recitals.

Perhaps the most striking feature of the Directive is its exhaustive list of exceptions. As 
we have already seen, there is one mandatory exception, concerning temporary acts of 
reproduction. The remainder are optional, and the list is closed. Member States may pick 
and choose from the list, but they may not introduce, or retain exceptions which fall 
outside the list. The list is drawn from Members States’ existing exemptions. There are 
20 of them in all240. Some are exceptions to the reproduction right only, and others to 
both the reproduction right and to the right of communication to the public. Moreover, 
some exceptions are conditional on the payment of “fair compensation”. While the list 
is considerably wider, more detailed and specific than anything contained in any of the 

236 Directive 2001/29/EC, Article 2.
237 Directive 2001/29/EC, Article 5.
238 Directive 2001/29/EC, Article 3.
239 Directive 2001/29/EC, Article 4.
240 Directive 2001/29/EC, Article 5.
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international instruments, all of the exceptions are required to pass the three-step test of 
the Berne Convention. 

The Directive also addresses the protection of technological measures and rights ma-
nagement information, implementing Articles 11 and 12 of the WCT and Articles 18 
and 19 of the WPPT241. Member States must provide “adequate legal protection” against 
the circumvention of any effective technological measures and against the removal or 
alteration of rights management information. The Directive goes further than the WCT 
and WPPT in restricting a range of secondary acts, or dealings, in devices designed to 
remove technological measures, and the distribution of works which have had their 
rights management information removed.

One of the difficulties that arose in connection with these measures was how to allow 
an exception to operate when a right holder has in place an anti-copying device, block-
ing access to the work. It had not been possible to solve this problem in 1996 for the 
purposes of the WIPO Treaties. The Directive attempts a resolution, by obliging Mem-
ber States, in the absence of “voluntary measures by right holders” to take “appropriate 
measures” to ensure that right holders make available to the beneficiaries of certain ex-
ceptions, which are specified, the means of benefiting from that exception. The Directive 
does not, however, specify how this may be done242. 

As to enforcement, Member States are to provide appropriate sanctions and remedies 
in respect of any infringement of the rights and obligations set out in the Directive. The 
sanctions are to be effective, proportionate and dissuasive243.

In a Report on the application of the Directive on the harmonisation of certain aspects 
of copyright and related rights in the information society, the European Commission as-
sessed how Articles 5, 6 and 8 have been transposed by the Member States and applied 
by the national courts244. This Report presented facts rather than policy conclusions.

As part of its efforts to promote the free movement of knowledge and innovation as 
the “Fifth freedom” in the European Union, the Commission published a Green Paper on 
Copyright in the Knowledge Economy in July 2008245. The Green Paper focussed on how 
research, science and educational materials are disseminated to the public and whether 
knowledge is circulating freely in the internal market. It also opened a debate on the 
issue of whether the current copyright framework is sufficiently robust to protect know-
ledge products and whether authors and publishers are sufficiently encouraged to cre-
ate and disseminate electronic versions of these products. The Green Paper points to 

241 Directive 2001/29/EC, Articles 6 and 7.
242 Directive 2001/29/EC. Article 6(4).
243 Directive 2001/29/EC, Article 8.
244 European Commission: “Report on the application of the Directive on the harmonisation of certain aspects of 

copyright and related rights in the information society”, SEC(2007) 1556 of 30 November 2007.
245 European Commission: “Green Paper on Copyright in the Knowledge Economy”, COM(2008) 466/3 of 16 July 2008.
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future challenges in the fields of scientific and scholarly publishing, search engines and 
special derogations for libraries, researchers and disabled people.

In October 2009, the European Commission issued a Communication on Copyright in the 
Knowledge Economy246 aimed at addressing the important cultural and legal challenges 
of mass-scale digitisation and dissemination of books, in particular of European library 
collections such as “Europeana”. The Commission view is that the advent of digital libra-
ries has the potential to provide researchers and consumers across Europe with new 
ways to gain access to knowledge. One particular impediment to this, however, is the 
uncertain copyright status of so-called “orphan works“; which often prevents their publi-
cation in digital form. A further focus in the Communication is on improving the distribu-
tion and availability of works for persons with disabilities, particularly the blind.

On 5 May 2010 the European Parliament adopted a Resolution on Europeana – the next 
steps247 stressing the need to increase resources for the “Europeana” on-line library. The 
Parliament stresses the need to respect copyright, including moral rights and points out 
that cultural assets underpin the knowledge economy, but that they are not standard 
economic goods as others and must be protected from excessive commercialisation. So-
lutions have to be found for “Europeana” to be able to offer in-copyright as well as out-of-
print and orphan works. In this respect, solutions such as extended collective licensing 
or other collective management practices could be favoured. Solutions which would put 
an end to the current legal uncertainty, in accordance with the requirement for diligent 
search and remuneration for rights holders must be adapted on a sector-by-sector ba-
sis. Accordingly, the European Parliament is now asking the European Commission to 
develop a database of orphan works which would make it possible to exchange informa-
tion on the ownership of rights and reduce costs incurred in making diligent searches. 
The Resolution emphasises that a solution must be found for personal documents which 
are held by cultural institutions, but have never been published or made available to 
the public, and which raise privacy-protection and moral-rights issues. Finally, the Par-
liament recommends to the Commission that it research the possibility of establishing 
a European body to coordinate the involvement of national authorities in monitoring 
the digitisation process, copyright payments to authors and other issues relevant to the 
European project

The digitisation and dissemination of orphan works pose a particular cultural and eco-
nomic challenge – the absence of a known rightholder means that users are unable to 
obtain the required authorisation, e.g. a book cannot be digitised. Orphan works repre-
sent a substantial part of the collections of Europe’s cultural institutions (e.g., the British 
Library estimates that 40 percent of its copyrighted collections are orphan). The aim is 
for an EU-wide solution to facilitate the digitisation and dissemination of orphan works 

246 European Commission: “Communication on Copyright in the Knowledge Economy”, COM(2009) 532 final of 19 
October 2009.

247 European Parliament: “Resolution of 5 May 2010 on “Europeana” – the next steps” (2009/2158(INI))
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and the establishment of common ‘due diligence’ standards to recognise orphan status 
across the EU. First progress in this respect has already been made by the “ARROW” (Ac-
cessible Registries of Rights information and Orphan works) project which gathers na-
tional libraries, collective management organisations and publishers and is co-funded 
by the European Commission under the eContent plus programme (€ 2.5 million). This 
project (launched in November 2008) is aimed at identifying rights holders and clarifying 
the rights status of a work, including whether it is out of print or orphan.

The European Commission (DG Markt) is currently finalising its impact assessment on 
orphan works.  It is due to be completed by mid- 2010 and a draft directive is expected 
to be put forward before the end of 2010.The impact assessment will simply list the dif-
ferent possible scenarios for resolving the problems of orphan works; the Commission 
will not come down in favour of any particular solution. However, the draft directive ex-
pected later in 2010 is likely to require member states to establish a system that can be 
mutually recognised, based on a prior diligent search for rights holders in the country of 
origin. Obligatory payment of remuneration may also be called for. The proposal would 
relate only to textual works. France has reportedly called for the audiovisual sector to be 
excluded. Overall, this system offers some flexibility for EU Member States to choose the 
solution that can best suit their system and safeguards the interests of rights holders. 
One important issue that will need to be resolved in advancing the draft directive is how 
to address the libraries’ arguments that they should be granted an exception for the free 
use of works.

The 2009 Communication notes that only 5% of European publications are available in 
accessible formats for blind people, a situation compounded by restrictions on cross-
border distribution, even between countries sharing a language. A stakeholder forum 
on the needs of disabled persons, in particular visually impaired persons, will examine 
policy responses, including ways to encourage the unencumbered EU trade of works in 
accessible formats.

The Communication also coincided with the Google Books Settlement in the United 
States which raised special concerns for the EU; in that the approved Settlement created 
the anomalous situation where the vast number of European works in U.S. libraries that 
have been digitised by Google would only be available to consumers and researchers 
in the U.S. but not in Europe itself. Thus, ensuring that Europeans are given access to 
their own cultural heritage, while European authors are fairly remunerated, is seen as an 
immediate concern that and will require European responses. On September 7, 2009, 
the European Commission organised a hearing on the effect of the Google Book US Set-
tlement Agreement in the European Union. Viviane Reding, Commissioner for Informa-
tion Society and Media, and Charlie McCreevy, Commissioner for the Internal Market and 
Services, made a joint statement setting out the important cultural and economic stakes 
of book digitisation in Europe. To face the daunting task of digitising Europe’s books, of 
which there are tens of millions in Europe’s national libraries alone, the two Commissio-
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ners stressed the need for fully respecting copyright rules to ensure fair remuneration for 
authors, but also welcomed public-private partnerships as a means to boost digitisation 
of books. They highlighted the need to adapt Europe’s still very fragmented copyright 
legislation to the digital age, in particular with regard to orphan and out-of-print works. 
Under the settlement, agreed between Google, authors and publishers in the United 
States (which still requires validation by a US court); authors could receive 63% of the 
online revenue generated by Google with digitised books. As of today, no equivalent 
solution is available in the EU and a European response to the challenges of books digi-
tisation has to be developed. Both Commissioners believe that the challenge for EU poli-
cymakers is to ensure a regulatory framework which paves the way for a rapid roll-out of 
services, similar to those made possible in the United Sates by the recent settlement, to 
European consumers and to the European library and research communities.

In May 2010, the European Commission adopted a Communication on a Digital Agenda 
for Europe248 which outlines an action plan to boost Europe’s prosperity and well-be-
ing. Implementing the ambitious Digital Agenda for Europe unveiled by the European 
Commission would contribute significantly to the EU’s economic growth and spread the 
benefits of the digital era to all sections of society. Half of European productivity growth 
over the past 15 years was already driven by information and communications technolo-
gies and this trend is likely to accelerate. The Agenda outlines seven priority areas for 
action: creating a digital Single Market, greater interoperability, boosting Internet trust 
and security, much faster Internet access, more investment in research and develop-
ment, enhancing digital literacy skills and inclusion, and applying information and com-
munications technologies to address challenges facing society like climate change and 
the ageing population. In these seven areas, the Digital Agenda foresees some 100 fol-
low-up actions, of which 31 would be legislative. The Digital Agenda is the first of seven 
flagship initiatives under the Europe 2020 strategy for smart, sustainable and inclusive 
growth. With regard to the field of copyright and related rights, under the first priority 
area of action of creating a digital Single Market, it is envisaged to stimulate the music 
download business (where the EU is now only at 25% of the US level) by simplifying 
copyright clearance, management and licensing. Inter alia, by the end of 2010, the Com-
mission will propose a framework Directive on collective rights management to enhance 
the governance, transparency and pan European licensing for (online) rights manage-
ment. The situation will be reassessed in 2012, following a Green Paper later this year.

�. The E-Commerce Directive 

The Electronic Commerce Directive249, adopted in June 2000, sets up an Internal Mar-
ket framework for electronic commerce, which provides legal certainty for business and 
consumers alike. It establishes harmonised rules on issues such as the transparency and 

248 European Commission: “Communication on a Digital Agenda for Europe”, COM (2010) 245 of 19 May 2010.
249 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of 

information society services, in particular electronic commerce, in the Internal Market, OJ L 178 of 17 July 2000.
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information requirements for online service providers, commercial communications, 
electronic contracts and limitations of liability of intermediary service providers. This ISP 
liability regime is harmonised on a European level in the E-Commerce Directive 2000/31. 
This Directive provides for a “safe haven” regime under which providers of hosting, cach-
ing and mere conduit services are exempt from liability under certain conditions. Fur-
thermore, the E-Commerce Directive states that the providers of these services cannot 
be subject to any general monitoring obligation. Courts can only impose temporary 
monitoring obligations in specific cases. National courts have however experienced dif-
ficulty in the past in correctly applying the provisions of the E-Commerce Directive. The 
latest court to deal with this issue is the High Court of Justice, which was asked to decide 
in a trademark infringement case brought against eBay by L’Oreal250.

Intellectual Property rights protection in the European Union –
Patents, Trademarks, Industrial designs, Geographical indications 
and undisclosed information 

Trademarks

The approximation of laws in the European Union concerning trademarks involved both 
the traditional harmonising efforts to eliminate barriers to trade and the more innova-
tive introduction of a single Community Trademark. Strong policy and law across the EU 
in this field is seen also as an essential element in the fight against piracy and counter-
feiting.

At the end of 1988, a European Directive251 established the basis for the harmonisation 
of national trademark laws across the European Union. This did not attempt a full harmo-
nisation of national trademark regulation, Instead, it concentrated on harmonising the 
conditions for obtaining and continuing to use a registered trademark, including rules 
regarding conflicts arising from the potential confusion from similar marks and signs; 
leaving EU Member States to determine such procedural matters as registration, revoca-
tion and invalidity of trademarks.

In accordance with the 1988 Directive (Directive 89/104/EEC), a trademark may consist of 
any sign capable of being represented graphically (particularly words, including personal 
names, designs, letters, numerals, the shape of goods or of their packaging), provided 
that such signs are capable of distinguishing the goods or services of one undertaking 
from those of other undertakings.

250 The merit of the High Court’s decision to refer to the ECJ is that finally judges around Europe may receive some 
guidance on how to apply the E-Commerce Directive 2000/31 and the IP Enforcement Directive 2004/48. This 
will help in creating a uniform, harmonised legal framework for rights holders and online intermediaries across 
Europe. However, the debate before the High Court is far from over, since the precise wording of the High Court’s 
questions to the ECJ must still be decided. This wording may be of paramount importance for the final outcome 
of the case.

251 First Council Directive 89/104/EEC of 21 December 1988 to approximate the laws of the Member States relating 
to trade marks, OJ L 40 of 11 February 1989.
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A trademark has now therefore a double function:

A. the traditional distinctive function (as an identification of origin of the products and/or ser-
vices and a guarantee of authenticity and the same quality standard), 

B. a brand new “attraction” function (as clients’ collector, guarantee of status symbol, trade-
mark as added value to the product and therefore a basic aspect of the product itself).

This involves, as a consequence, a wider concept of trademark counterfeiting: not only 
any confusing activity regarding the origin of the product, but also any parasitic activity.

The 1988 Directive lays down absolute and relative grounds for the refusal of trademark 
registration252. In regard to absolute grounds of refusal, the signs which cannot constitute 
a valid trademark are the following.

TRADEMARkS CAN NEVER BE REGISTERED WHERE THEY

a) are devoid of any distinctive character; 

b) consist exclusively of signs or indications which may serve, in trade, to designate the 
kind, quality, quantity, intended purpose, value, geographical origin, or the time of pro-
duction of the goods or of rendering of the service, or other characteristics of the goods;

c) consist exclusively of signs or indications which have become customary in the current 
language or in the bona fide and established practices of the trade; 

d) consist exclusively of the shape which results from the nature of the goods themselves, 
or the shape of goods which is necessary to obtain a technical result, or the shape which 
gives substantial value to the goods;

e) are contrary to public policy or to accepted principles of morality; 

f ) are of such a nature as to deceive the public, for instance as to the nature, quality or 
geographical origin of the goods or service; 

g) have not been authorised by the competent authorities and are to be refused or invali-
dated pursuant to Article 6 ter of the Paris Convention.

Furthermore, any Member State may provide that a trademark shall not be registered or, 
if registered, shall be liable to be declared invalid where and to the extent that: 

•	 the use of that trademark may be prohibited pursuant to provisions of law other than 
trademark law of the Member State concerned or of the European Union; 

•	 the trademark covers a sign of high symbolic value, in particular a religious symbol; 

•	 the trade mark includes badges, emblems and escutcheons253 other than those covered 
by Article 6 ter of the Paris Convention and which are of Public interest, unless the con-

252 Council Directive 89/104/EEC, Article 3.
253 In this context, escutcheon typically refers to a shield displaying a coat of arms.
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sent of the appropriate authorities to its registration has been given in conformity with 
the legislation of the Member State; 

•	 the application for registration of the trade mark was made in bad faith by the applicant.

However, a trademark shall not be refused registration or be declared invalid in accor-
dance with the above refusal grounds (other than refusal of a bad faith registration) if, be-
fore or after the date of application for the registration and following the use which has 
been made of it, it has acquired a distinctive character (so-called “secondary meaning”).

The relative grounds for the refusal of registration ensure that a trademark shall not be 
registered or, if registered, shall be liable to be declared invalid: 

•	 if it is identical with an earlier trademark254, and the goods or services for which the 
trademark is applied for or is registered are identical with the goods or services for 
which the earlier trademark is protected; 

•	 if, because of its identity with, or similarity to, the earlier trademark and the identity or 
similarity of the goods or services covered by the trademarks, there exists a likelihood 
of confusion on the part of the public, which includes the likelihood of association with 
the earlier trademark255.

A trademark shall also not be registered or, if registered, shall be liable to be declared 
invalid if it is identical with, or similar to, an earlier Community trademark which has 
a reputation in the European Union and is to be, or has been, registered for goods or 
services which are not similar to those for which the earlier Community trademark is 
registered. This is particularly important where the earlier Community trademark has a 
reputation in the European Union and where the use of the later trademark without due 
cause would take unfair advantage of, or be detrimental to, the distinctive character or 
the reputation of the earlier Community trademark. In addition, any Member State may 
furthermore provide that a trademark shall not be registered or, if registered, shall be 
liable to be declared invalid where the earlier trademark has a reputation in the Member 
State concerned, or to the extent that - 

•	 rights to a non-registered trademark or to another sign used in the course of trade were 
acquired prior to the date of application for registration;

•	 the use of the trademark may be prohibited by virtue of an earlier right other than 
trademark rights (in particular: a right to a name; a right of personal portrayal; a copy-
right; an industrial property right);

•	 the trademark is identical with, or similar to, an earlier collective trademark conferring a 
right which expired within a maximum period of 3 years preceding application; 

254 “Earlier trademarks” are Community (or EU) trademarks, National trademarks registered in a Member State, In-
ternational trademarks which have effect in a Member State and trademarks which are well known in a Member 
State (in accordance with Article 6 bis of the Paris Convention).

255 Council Directive 89/104/EEC, Article 4(1).
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•	 the trademark is identical with, or similar to, an earlier guarantee or certification trade-
mark conferring a right which expired within a period preceding application the length 
of which is fixed by the Member State;

•	 the trademark is identical with, or similar to, an earlier trademark which was registered 
for identical or similar goods or services and conferred on them a right which has ex-
pired for failure to renew within a maximum period of 2 years preceding application, 
unless the proprietor of the earlier trademark gave his agreement for the registration of 
the later trademark or did not use his trademark; 

•	 the trademark is liable to be confused with a trademark which was in use abroad on the 
filing date of the application and which is still in use there, provided that, at the date of 
the application, the applicant was acting in bad faith256.

Under the Directive, the registered trademark confers exclusive rights on the owner (or 
“proprietor”)257 who is entitled to prevent all third parties not having his consent from 
using in the course of trade:

•	 any sign which is identical with the trademark in relation to goods or services which are 
identical with those for which the trademark is registered;

•	 any sign where, because of its identity with, or similarity to, the trademark and the iden-
tity or similarity of the goods or services covered by the trade mark and the sign, there 
exists a likelihood of confusion on the part of the public, including the likelihood of 
association between the sign and the trademark.

The following may also be prohibited by the proprietor of a trademark:

•	 affixing the sign to goods or to the packaging thereof; 

•	 offering goods, or putting them on the market or stocking them for these purposes 
under that sign, or offering or supplying services thereunder; 

•	 importing or exporting the goods under the sign; 

•	 using the sign on business papers and in advertising. 

Moreover, any Member State may also provide that the proprietor shall be entitled to 
prevent all third parties not having his consent from using in the course of trade any 
sign which is identical with, or similar to, the trademark in relation to goods or services 
which are not similar to those for which the trademark is registered, where the latter has 
a reputation in the Member State and where the use of that sign without due cause takes 
unfair advantage of, or is detrimental to, the distinctive character or the reputation of the 
trademark.

256 Council Directive 89/104/EEC, Article 4(3).
257 Council Directive 89/104/EEC, Article 5.
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Nonetheless, there are some limitations to be noted. Specifically, the Directive provides 
that a trademark shall not entitle the proprietor to prohibit a third party from using, in 
the course of trade:

•	 his own name or address; 

•	 indications concerning the kind, quality, quantity, intended purpose, value, geographi-
cal origin, the time of production of goods or rendering of the service, or other charac-
teristics of goods/services; 

•	 the trademark where it is necessary to indicate the intended purpose of a product or 
service, in particular as accessories or spare parts, provided he uses them in accordance 
with honest practices in industrial or commercial matters; 

•	 an earlier right which only applies in a particular locality if that right is recognised by 
the laws of the Member State in question and within the limits of the territory in which 
it is recognised258.

The so-called “exhaustion of trademark rights” means that the trademark shall not entitle 
the proprietor to prohibit its use in relation to goods which have been put on the market 
in the European Union (and the wider European Economic Area) under that trademark 
by the proprietor or with his consent, unless there are legitimate reasons for the proprie-
tor to oppose further commercialisation of the goods, especially where the condition of 
the goods is changed or impaired after they have been put on the market259.

As far as trademark licensing is concerned, the Directive provides that a trademark may 
be licensed for some or all of the goods or services for which it is registered and for the 
whole or part of the EU Member State concerned. A licence may be exclusive or non-
exclusive260. 

Trademark rights can be undermined if proprietors fail to act, Thus, the Directive pro-
vides that if the proprietor of an earlier trademark in a Member State has acquiesced, for 
a period of 5 successive years, in the use of a later trademark registered in that Member 
State, while being aware of such use, he shall no longer be entitled on the basis of the 
earlier trademark either to apply for a declaration that the later trademark is invalid or to 
oppose the use of the later trademark in respect of the goods or services for which the 
later trademark has been used, unless registration of the later trademark was applied for 
in bad faith. The proprietor of the later registered trademark shall not be entitled to op-
pose the use of the earlier right261.

258 Council Directive 89/104/EEC, Article 6.
259 Council Directive 89/104/EEC, Article 7. This is designed to create a balance between the legitimate rights of a 

trademark proprietor and the EU principle of the free movement of goods; notably in regard to any undue pre-
vention of parallel imports.

260 Council Directive 89/104/EEC, Article 8.
261 Council Directive 89/104/EEC, Article 9.
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The following constitutes use of a trademark under the Directive262:

•	 genuine use of the trademark;

•	 use of the trademark in a form differing in elements which do not alter the distinctive 
character of the trademark in the form in which it was registered; 

•	 affixing of the trademark to goods or to the packaging thereof in the Member State 
concerned solely for export purposes;

•	 use of the trademark with the consent of the proprietor or by any person who 
has authority to use a collective mark or a guarantee or certification mark shall be 
deemed to constitute use by the proprietor.

If, within a period of 5 years following the date of the completion of the registration pro-
cedure, the proprietor has not put the trademark to genuine use in the Member State in 
connection with the goods or services in respect of which it is registered, or if such use 
has been suspended during an uninterrupted period of 5 years, the trademark shall be 
subject to the sanctions provided for in the Directive (revocation for non-use and impos-
sibility to claim the non-used trademark against a subsequent conflicting trademark), 
unless there are proper reasons for non-use. Further, a trademark is liable to revocation if, 
within a continuous period of 5 years, it has not been put to genuine use in the Member 
State in which it is registered, and there are no proper reasons for non-use. However, no 
person may claim that the proprietor’s rights in a trademark should be revoked where, 
during the interval between expiry of the 5 year period and filing of the application for 
revocation, genuine use of the trademark has been started or resumed. 

A trademark is also liable to revocation under the Directive if, after the date on which it 
was registered:

1. in consequence of acts or inactivity of the proprietor, it has become the common name 
in the trade for a product or service in respect of which it is registered (so-called “vul-
garization” of a trademark);

2. in consequence of the use made of it by the proprietor of the trademark or with his consent 
in respect of the goods or services for which it is registered, it is liable to mislead the public, 
particularly as to the nature, quality or geographical origin of those goods or services.

The EU or Community Trademark

The Community trademark was established by the 1993 Regulation on the Community 
Trademark263. Prior to the introduction of the Community trademark, companies could 

262 Council Directive 89/104/EEC, Article 10.
263 Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trademark, OJ L 11 of 14 January 1994 

(as amended by Council Regulation (EC) No 3288/94 of 22 December 1994, Council Regulation (EC) No 807/2003 
of 14 April 2003, Council Regulation (EC) No 1653/2003 of 18 June 2003, Council Regulation (EC) No 1992/2003 of 
27 October 2003 (to give effect to the accession of the European Community to the Protocol relating to the Ma-
drid Agreement), Council Regulation (EC) No 422/2004 of 19 February 2004 and codified by Council Regulation 
207/2009 of 26 February 2009 on the Community Trademark, OJ L 78 of 24 March 2009. 
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protect their trademarks throughout the European Union in two ways: nationally and 
internationally.

Registration at national level, of course, involves registering identical trademarks in 
each Member State of the European Union. On the other hand, registration at inter-
national level makes it possible to obtain a number of trademarks the effects of which, 
in each of the countries party to the Madrid Agreement or the Madrid Protocol desig-
nated by the applicant, are the same as national registration. This involves applying 
to the World Intellectual Property Organisation in Geneva on the basis of a trademark 
already applied for and registered in a country party to the Agreement or the Protocol. 
This route is available only to companies having their headquarters or a real and effec-
tive establishment in those countries.

The Community trademark offers the advantage of uniform protection in all countries 
of the European Union on the basis of a single registration procedure with the Office 
for Harmonisation in the Internal Market (OHIM) in Alicante, Spain264. The Community 
trademark offers protection for the entire market within the European Union. The inter-
national trademark meets the particular needs of those who wish to obtain protection 
also in the countries outside the European Union. Moreover, the Community trademark 
gives its proprietor a uniform right applicable in all Member States of the European Uni-
on and on the basis of simplified trademark policies at European level. The Community 
trademark also fulfils the three essential functions of a trademark at European level as it 
identifies the origin of goods and services, guarantees consistent quality through evi-
dence of the company’s commitment to the consumer, and is a form of communication 
and a basis for publicity and advertising. The Community trademark is valid for a period 
of 10 years and may be renewed indefinitely.

This simplification results in considerably reduced costs as compared with the overall 
costs of national registration in all or many of the twenty seven countries of the Euro-
pean Union. The Community trademark has also been designed to complement the 
national systems of protection. If applicants or proprietors of a Community trademark 
already hold a prior identical national trademark for identical goods and services they 
may claim the seniority of that mark. This allows them to preserve their prior rights even 
if they surrender their national trademark or do not renew it.

Infringement proceedings may be brought before the Community trademark courts, 
which are national courts designated by the Member States to have jurisdiction in re-
spect of Community trademarks. Decisions have effect throughout the EU. This avoids 
the need to prosecute infringers in each Member State. Only the Community trade mark 
has such protection in the whole of the European Union. 

264 The OHIM commenced operations in 1996 and by 2006 had received over half a million applications resulting 
in some 350,000 registrations (mostly from the USA, the UK and Germany). The OHIM is fully self-financing from 
fees. More information on the OHIM is available at: http://oami.europa.eu/ows/rw/pages/index.en.do.
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The option to transfer and assign Community trademarks is essential for the manage-
ment of companies. A Community trademark may be transferred, separately from any 
transfer of the undertaking which is its proprietor, in respect of some or all of the goods 
or services for which it is registered. A Community trademark may also be licensed for the 
whole or part of the European Union and a licence may be exclusive or non-exclusive. 

Community trademarks constitute prior rights in relation to all subsequent trademarks 
and other conflicting rights in all Member States. This allows proprietors of Community 
trademarks not only to protect their exclusive rights at EU level but also to prevail over 
later national rights. 

The recent enlargements of the European Union in 2004 and 2007 resulted in a European Uni-
on  of   27 Member States. The relevant accession treaties provide for the automatic extension 
of all existing Community trademark applications and registrations, while limiting the pos-
sibility to attack them on grounds that become applicable merely as a result of the accession.  
The Community trademark therefore is not only a gateway to the existing single mar-
ket but also to a market in the process of expansion. However, on a certain number of 
grounds there will be a right to restrict use of the Community trademark in the territory 
of the new Member States. For example, holders of earlier rights in new Member States 
can enforce their rights against extended Community trademarks as provided by their 
national legislation, provided that the earlier right was registered, applied for or acquired 
in good faith in the new Member State prior to the date of accession of that State.

Patents

The European Patent Office (EPO) was established by the Convention on the Grant of 
European Patents (EPC) signed in Munich in 1973. This was the outcome of the Euro-
pean countries’ collective political determination to establish a uniform patent system 
in Europe. It currently includes 37 Contracting States (most recently Albania in April 
2010) and 3 Extension States265. 

The EPC constitutes a special agreement within the meaning of the Paris Convention 
for the Protection of Industrial Property. This means that the provisions of the Paris 
Convention on claiming priority (twelve months) and the principle whereby foreign 
applicants are treated as nationals apply also in the European procedure and to Euro-
pean applications.

The EPC is also a regional patent treaty within the meaning of the Patent Co-operation 
Treaty (PCT). Accordingly, European patents can be granted on the basis of an interna-

265 The Contracting States are: Albania, Austria, Belgium, Bulgaria, Switzerland, Cyprus, Czech Republic, Germany, 
Denmark, Estonia, Spain, Finland, France, United Kingdom, Greece, Croatia, Hungary, Ireland, Iceland, Italy, Liech-
tenstein, Lithuania, Luxembourg, Latvia, Monaco, Former Yugoslav Republic of Macedonia, Malta, Netherlands, 
Norway, Poland, Portugal, Romania, Sweden, Slovenia, Slovakia, San Marino and Turkey and the Extension States 
(which are not part of the EPC) are Bosnia & Herzegovina, Serbia and Montenegro. In April 2009, the Republic of 
Moldova applied for Extension State status to the European Patent Office.
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tional application filed in accordance with the PCT. In these situations, the EPO acts as a 
receiving Office, designated Office and elected Office and as an International Searching 
and Preliminary Examining Authority under the PCT.

The EPC also forms the basis for the Community Patent Convention agreed in Luxem-
bourg on 15 December 1975 and amended and supplemented by the Agreement in 
Luxembourg on 15 December 1989. This Convention was intended to provide for the 
uniform effect of European patents in those Member States of the European Union in 
respect of which it enters into force and, if appropriate, in any State party to the EPC 
participating in the Agreement relating to Community patents. However, it is unlikely at 
present that the Community Patent Convention will enter into force. Nonetheless, the 
EPC also forms the basis for the planned EU Regulation on the Community Patent, al-
though it will have to be revised in a number of respects to implement the Community 
Patent. The planned EC Regulation on the Community Patent stipulates the unitary ef-
fects of European patents granted by the EPO for the territory of the European Union. 
A Community Patent would have immediate effect in all EU states (current and future 
states, with automatic extension to the new states), without the possibility to be rejected 
in one or more EU states, since in this case the entire Community Patent would collapse. 
Moreover, the decision of an EU Court on a Community Patent would be binding for all 
other EU Courts involved in cases regarding the same Community Patent.

Under the EPC, a European patent can be obtained by filing a single application in one 
of the official languages of the European Patent Office (English, French or German) in a 
unitary and centralised procedure before the EPO (with offices in Munich, The Hague 
and Berlin). A European patent is valid in as many of the contracting states as the ap-
plicant cares to designate and it may be filed by any natural or legal person or any body 
equivalent to a legal person, regardless of nationality or place of residence or business. 
A European patent affords the same rights in the designated Contracting States as a na-
tional patent granted in any of these States.

A European patent application is of particular value and commercial relevance when 
protection is sought in three or more European countries and it can be granted on the 
basis of a direct European patent application, which may be a first filing or one claiming 
the priority of a national or international (PCT) application filed within the previous 12 
months. When filing a European patent application, the applicant must indicate (desig-
nate) the Contracting States in which he wishes to be protected. To reduce the risk of loss 
of rights, the form for the request for grant of a European patent provides for the desig-
nation of all the EPC Contracting States as a precautionary measure. Inasmuch as the EPC 
does not allow a State to be designated after the date of filing and the designation of a 
State is deemed to be withdrawn if the designation fee in respect of that State has not 
been paid within the time limits, the applicant has until expiry of the time limits for pay-
ment of the designation fees to make up his mind as to the States for which he wishes to 
obtain a European patent (this applies equally to the extension States).
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If the subject-matter of the European patent is a process, the protection conferred by it 
extends to the products directly obtained by that process.

Any infringement of a European patent is dealt with by national law.

Published European patent applications provide provisional protection which cannot 
be less than that conferred by a Contracting State for a published national application 
and which must at least include the right to reasonable compensation in the event of 
infringement.

The European procedure has not dispensed with the national grant procedures. The 
applicant therefore has the choice in seeking patent protection in one or more EPC 
Contracting States between the national procedure in each State for which he desires 
protection and the European route which, in a single procedure, confers protection in 
all Contracting States which he has designated. Furthermore, if the applicant decides to 
obtain a European patent and insofar as he wishes to acquire protection in EPC Contract-
ing States which are also parties to the PCT, he may choose between the direct European 
route and the Euro-PCT route. The direct European route means that the entire European 
patent grant procedure is governed exclusively by the EPC; in the Euro-PCT variant, the 
initial part of the procedure is governed in accordance with the provisions of the PCT 
(international phase), whereas the regional phase before the EPO as a designated or 
elected Office is governed mainly by the EPC.

A European patent application must contain:

•	 a request for the grant of a European patent; 

•	 a description of the invention; 

•	 one or more claims; 

•	 any drawings referred to in the description or the claims; 

•	 an abstract. 

The European patent application must also disclose the invention in a manner suffi-
ciently clear and complete for it to be carried out by a person skilled in the art. The de-
scription must be accompanied, where appropriate, by the drawings, forms the basis for 
the claims, whose terms determine the extent of the protection conferred by the Euro-
pean patent. The description and drawings are also used to interpret the claims.
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THE PHASES OF THE EUROPEAN PATENT PROCEDURE 

Phase 1: filing the application, examination on filing and formalities examination, search, 
publication of application and search report. European patent applications may be filed 
either with the European Patent Office in Munich, the Hague or Berlin, or with national 
patent offices in the Contracting States.

Applicants may, within 12 months of the date on which a national or European patent 
application was filed, claim for the same invention the date of this first application for a 
subsequent national or European filing (“priority right”).

The application is published 18 months after the date on which the European or national 
first application was filed (priority date). The search report is published either with the ap-
plication or later on. Applicants then have six months to decide whether or not to pursue 
their application by requesting substantive examination. 

Phase 2 involves substantive examination (grant of patent or refusal of application) and 
the three criteria for patentability are: 

-	novelty

-	inventive step

-	industrial applicability266 

Phase 3 (in Munich): (in some cases) involves opposition or appeal. Within nine months of 
the date of grant, any third party may file opposition against a patent they believe does 
not comply with the substantive provisions of the EPC.

266

An earlier disclosure is not prejudicial, however, if it occurs no earlier than six months 
preceding the filing of the European patent application and was due to an evident abuse 
in relation to the applicant or to a display at an official or officially recognised exhibition 
falling within the terms of the Convention on international exhibitions signed at Paris on 
22 November 1928 and following revisions. Apart from these two cases, any disclosure of 
the invention before the date of filing, whether or not by the applicant himself, may be 
invoked against him as being comprised in the state of the art.

Determining whether or not the invention involves an inventive step depends on the 
specific details of each patent application and in particular the subject-matter of each 
claim. According to the circumstances, various factors are taken into account, such as the 

266 An invention is capable of industrial application if it can be made or used in any kind of industry, including agri-
culture, as distinct from purely intellectual or aesthetic activity. An invention is said to be new if, prior to the date 
of filing or to the priority date accorded to the application from an earlier application for the same invention, 
it was not already known to the public in any form (written, oral or through use), i.e. it did not form part of the 
“state of the art” (i.e. absolute novelty). An invention is said to involve an inventive step if, in the light of what is 
already known to the public, it is not obvious to a so-called skilled person, i.e. someone with good knowledge 
and experience of the field.
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unforeseen technical effect produced by a new combination of known elements, selec-
tion of particular operating conditions within a known range, the degree of difficulty 
the person skilled in the art must overcome when combining several known documents 
and secondary considerations; such as the fact that the invention solves a long-standing 
technical problem which there have been many attempts to solve.

Whereas in the first phase of the procedure the applicant does not need to be actively 
involved unless the Receiving Section finds formal errors, this is not the case during the 
substantive examination. At this stage the application is assigned to the Examining Di-
vision which usually communicates several times with the applicant or with his repre-
sentative before issuing the decision on whether to grant the patent or to refuse the 
application. One crucial factor in ensuring rapid and satisfactory operation of the exami-
nation procedure is the competent preparation of the European patent application and 
of all procedural steps taken before the EPO.

If a European patent is granted, competence is transferred to the designated Contracting 
States, where it affords the same level of legal protection as a national patent. On ave-
rage it takes 44 months to obtain a European patent. Under certain circumstances more 
rapid processing is possible at no extra cost. A European patent is valid for 20 years from 
the date on which the application was filed. 

Phase 3 (in Munich): (in some cases) involves opposition or appeal, in which, for the first 
time during the procedure, third parties (competitors) take part. Within nine months of 
the date of grant, any third party may file opposition against a patent they believe does 
not comply with the substantive provisions of the EPC.

The EPO opposition division’s decision in such matters is binding in all the contracting 
states designated for the patent concerned. Appeals may be lodged against the deci-
sions of the Receiving Section, the Examining Divisions and the Opposition Divisions. 
The members of the boards of appeal of the EPO are impartial, their decisions being 
governed solely by the provisions of the EPC. Where necessary, cases may be referred to 
the Enlarged Board of Appeal as the body responsible for ensuring uniform application 
of the law. 

While the three criteria for patentability must be met (novelty, inventiveness and indus-
trial applicability), the following may not be patented:

•	 Inventions whose exploitation would be contrary to “ordre public” or morality (obvious 
examples being land-mines or letter-bombs).

•	 Methods of medical treatment and diagnosis (this exclusion does not cover products, sub-
stances or compositions for use in any of these methods, e.g. medicines or surgical instru-
ments).
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•	 New plant or animal varieties (this exclusion does not apply to microbiological processes or 
the products thereof, and as far as plant varieties are concerned, a separate form of protec-
tion is available in most Contracting States).

•	 Discoveries.

•	 Scientific theories and mathematical methods.

•	 Aesthetic creations, such as works of art or literature.

•	 Schemes, rules and methods for performing mental acts, playing games or doing business 
(with the exception of “methods for doing business”, e.g. Amazon Internet bookstore). 

•	 Presentations of information.

•	 Computer software (however, if the subject-matter claimed adds a contribution of a techni-
cal character to the known art, a patent should not be refused simply because a computer 
programme is involved: this means that, for example, machines, processes of manufacture 
or control processes controlled by a computer programme may be patented).

The advantages of a European Patent are that is economic and efficient (being a cost-ef-
fective and time-saving way of applying for patent protection in several different coun-
tries), it has unitary effects in the contracting states, it gives a “strong” patent (since it has 
undergone substantive examination and can be obtained for countries which otherwise 
operate only a registration system e.g. Italy). In addition, the structure of the European 
patent procedure provides for the processing fees to be spread, enabling the applicant 
to commit the successive expenditure involved whilst taking into account both the out-
come of past procedural stages and of the development of the interest shown by the 
applicant in obtaining protection. In particular, the separation between search and sub-
stantive examination offers the applicant the possibility of determining, in the light of 
the European search report, whether to proceed with the substantive examination.

On the other hand, several small to medium-large countries sees the EPC “bundle” of 
national patents as slow and costly. These countries are now insisting that EPO proce-
dures are made swifter, cheaper and more respectful of due process and that the delays 
which are widely claimed to examiners’ objections, appeals and oppositions need to be 
reduced. Moreover, costs at the EPO are currently much higher than at the U.S. or Japa-
nese patent offices. These are among the reasons why the majority opinion among users 
favours the creation of a Community Patent as an alternative to national patents granted 
through the EPO or national offices.

Against this background, it is worth noting that there is no EU patent law per se. This po-
sition was confirmed by the ECJ in 2007267. Efforts to create a “Community Patent” have 
persistently failed although there are several specific pieces of EU law affecting certain 
patents. These include:

267 Case C-431/05: Merck Genericos – Produtos Farmaceuticos Ltd. V. Merck and Co. Inc., Merck Sharp and Dohme Ltd 
(2007) 3 CMLR 49, paragraph 40.
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•	 The Biotechnology Directive regulating the patentability of biotechnological inven-
tions268;

•	 Regulations on the supplementary protection of medicinal products269;

•	 Regulation on the protection of plant varieties270.

The Biotechnology Directive

The objective of the Directive 98/44/EC was to clarify the distinction between what is 
patentable and what is not. It particularly sought to confirm that the human body at 
the various stages of its formation and development, and processes for cloning human 
beings and for modifying the germ-line genetic identity of human beings, may not be 
regarded as patentable inventions.

The Directive reiterates that inventions which are new, involve an inventive step and are 
susceptible of industrial application are patentable and introduces the innovation that 
they are patentable even if they concern a product consisting of or containing biological 
material. Moreover, biological material which is isolated from its natural environment or 
produced by means of a technical process may also be the subject of an invention. On 
the other hand, the following are not patentable:

•	 plant and animal varieties;

•	 essentially biological processes for the production of plants or animals, such as crossing 
or selection. This exclusion from patentability does not, however, affect the patentabi-
lity of inventions which concern a microbiological process;

•	 the human body and the simple discovery of one of its elements, including the se-
quence or partial sequence of a gene271.

Specific inventions are not patentable where their exploitation would be contrary to pub-
lic policy or morality:

•	 processes for cloning human beings;

•	 processes for modifying the germ-line genetic identity of human beings;

•	 uses of human embryos for industrial or commercial purposes;

268 Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 on the legal protection of bio-
technological inventions, OJ L 213 of 30 July 1998.

269 Council Regulation (EEC) No 1768/92 of 18 June 1992 concerning the creation of a supplementary protection 
certificate for medicinal products, OJ L 182 of 2 July 1992 as amended by Regulation (EC) No 1901/2006 of the 
European Parliament and of the Council of 12 December 2006, OJ L 378 of 27 December 2006.

270 Council Regulation (EC) No 2100/94 of 27 July 1994 on Community plant variety rights, OJ L 227 of 1 September 
1994 as amended by Council Regulation (EC) No 2506/95 of 25 October 1995, OJ L 258 of 28 October 1995, Council 
Regulation (EC) No 807/2003 of 14 April 2003, OJ L 122 of 16 May 2003, Council Regulation (EC) No 1650/2003 of 
18 June 2003, OJ L 245 of 29 September 2003, Council Regulation (EC) No 873/2004 of 29 April 2004, OJ L 162 of 
30 April 2004 and Council Regulation (EC) No 15/2008 of 20 December 2007, OJ L 8 of 11 January 2008.

271 However, an element isolated from the human body or produced by means of a technical process, including the 
sequence or partial sequence of a gene, may constitute a patentable invention.
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•	 processes for modifying the genetic identity of animals which are likely to cause them 
suffering without any substantial medical benefit to man or animal, and also animals 
resulting from such processes.

The protection conferred by a patent on a biological material possessing specific charac-
teristics as a result of the invention extends to any biological material derived from that 
biological material through propagation or multiplication and possessing those same 
characteristics. In addition, the protection conferred by a patent on a product containing 
genetic information extends to all material in which the product is incorporated. How-
ever, patent protection does not extend to:

•	 to biological material obtained from the propagation or multiplication of biological ma-
terial, where the multiplication or propagation necessarily results from the application 
for which the material was marketed by the holder of the patent or with his consent, 
provided that the material obtained is not subsequently used for other propagation or 
multiplication;

•	 to plant-propagating material or breeding stock sold to a farmer by the holder of the 
patent or with his consent, provided that the farmer uses the biological material or live-
stock for his own agricultural purposes.

The Directive also provides that, where a breeder cannot acquire or exploit a plant va-
riety right without infringing a prior patent, he may apply for a compulsory licence for 
non-exclusive use of the invention protected by this patent, subject to payment of an 
appropriate royalty. This also applies where the holder of a patent concerning a biotech-
nological invention cannot exploit it without infringing a prior plant variety right.

In regard to the procedures for depositing biotechnological inventions, the Directive 
provides that the application for a patent must meet a certain number of conditions (the 
biological material has been deposited no later than the date on which the patent ap-
plication was filed with a recognised depositary institution, transmission of information 
on the characteristics of the biological material deposited, etc.).

Under the terms of the Directive, which entered into force in 1998, in order to protect 
biotechnological inventions, Member States must ensure that their national patent laws 
conform to the provisions of the Directive.

Regulation on the Supplementary Protection of Medicinal Products

Council Regulation (EEC) No 1768/92 recognised that pharmaceutical research plays 
a decisive role in the continuing improvement in public health but that medicinal 
products, especially those that are the result of long, costly research might not continue 
to be developed in the EU unless they are covered by favourable rules that provide for 
sufficient protection to encourage such research. Moreover, a specific problem related 
to the time that typically elapsed between the filing of an application for a patent for a 



INTELLECTUAL PROPERTY LAW AND POLICY

1��

new medicinal product and authorisation to place the medicinal product on the market 
and this was seen as liable to make the period of effective protection under the patent 
insufficient to cover the investment put into the research. 

Accordingly, the Directive provides that a supplementary protection certificate shall be 
granted, under the same conditions, by each of the Member States at the request of 
the holder of a national or European patent relating to a medicinal product for which 
marketing authorisation has been granted. In principle, the holder of both a patent and 
a certificate should be able to enjoy an overall maximum of fifteen years of exclusive 
protection from the time the medicinal product in question first obtains authorisation to 
be placed on the EU market. To assist this, while taking account of other considerations, 
notably public health interests, the certificate cannot be granted for a period exceeding 
five years; and the protection granted must be strictly confined to the product which 
obtained authorisation to be placed on the market as a medicinal product.

The series of legislation of which Council Regulation (EEC) No 1768/92 is a part concerns 
the rules for placing pharmaceutical products on the EU market. The most recent 
Regulation in this series (Regulation EC No. 1901/2006) deals with medicines for children. 
In regard to authorised paediatric medicines, authorisation certificates differ according 
to the category of medicine in question, viz:

•	 medicinal products no longer covered by a patent may be subject to a new market-
ing authorisation for paediatric use; including a new period of market exclusivity of 10 
years; 

•	 new medicines and products covered by a patent or a supplementary protection 
certificate(SPC) may receive a six-month SPC extension if all the measures included in 
the agreed paediatric investigation plan are complied with, if the product is authorised 
in all Member States and if relevant information on the results of studies is included in 
product information;

•	 orphan medicinal products qualify for ten years of market exclusivity which can be ex-
tended to twelve years if the requirements for data on use in children are fully met.

Regulation on the protection of plant varieties

Most European countries are members of the UPOV. However, to make the protection of 
plant variety rights in EU Member States easier by creating a single European procedure, 
the Council of the European Union established the CPVR on the basis of the provisions of 
the UPOV Convention. Thus, Council Regulation (EC) No 2100/94 known as the Commu-
nity Plant Variety Regulation (CPVR) created a unitary right to protection under EU law 
which could not be supplemented by national protection or patent protection per se. 
Member States remain free to offer alternative plant protection systems and, in practice 
most do so. The EU scheme involves registration at the Community Plant Variety Office 
(CPVO) in Angers, France. 
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Under the CPVR, varieties of all botanical genera and species, including, hybrids between 
genera or species, may form the object of Community plant variety rights. Community 
plant variety rights can be granted by the Community Plant Variety Office for a single plant 
variety that has been generated by traditional breeding or through genetic engineering, 
provided that the variety fulfils the criteria of distinctness, uniformity, stability and 
novelty272. The term of the Community plant variety right is 25 years or, in the case of 
varieties of vine and tree species, 30 years following the year of granting the approval273. 

With an annual average registration of between 2,000 and 3,000 plant varieties, the total 
number of protected varieties at the end of 2009 was 16,700274.

Recent steps towards an EU Patent Regulation and system

Returning to the overall paucity of EU patent law per se, this is largely due to the success 
of international agreements such as the PCT, EPC and the WTO TRIPS Agreement. None-
theless, EU policy continues to envisage further substantive development of EU Patent 
legislation and a full EU system is likely to emerge in the coming years. 

The Commission proposed a Regulation for a Community Patent in August 2000 (now 
referred to as the EU Patent under the Lisbon Treaty). After a Council Common Political 
Approach in 2003, negotiations stalled and a final agreement was not reached. On the 
basis of an extensive consultation in 2006, the Commission adopted a Communication 
“Enhancing the patent system in Europe” in April 2007275. This re-launched the patent re-
form debate in the Council. In particular, it suggested new avenues to explore on the 
patent court and translation arrangements for the EU patent.

On 4 December 2009, the Council of the European Union reached political agreement on 
the main features of a future patent court in the EU and on a common approach to an EU 
Patent Regulation. The idea is that a specialised patent court will allow cases to be heard 
before judges with the highest level of legal and technical expertise in patents. A unified 
court will also mean that parties do not have to litigate in parallel in different countries 
incurring high costs. Parallel litigation can amount at least € 500 000 in a typical case, 
which can be cut drastically by a unified court, saving as much as € 289 million each year 
for European companies. The court will include local and central chambers under a com-
mon appeal court. In the initial stages, parties will be able to continue to use national 
courts, allowing confidence to build up gradually in the new system.

272 Council Regulation (EC) No 2100/94, Articles 5 and 6. 
273 Council Regulation (EC) No 2100/94, Article 19. Note also that the Article also provides that “The Council, acting 

by qualified majority on proposal from the Commission, may, in respect of specific genera or species, provide for 
an extension of these terms up to a further five years”. 

274 CPVO Annual Report, 2009 at: http://www.cpvo.fr/main/en/home/documents-and-publications/annual-re-
ports.

275 European Commission: Communication from the Commission to the European Parliament and the Council - En-
hancing the patent system in Europe - COM/2007/0165 final of 3 April 2007.
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After this political agreement, the Council is now awaiting a legal opinion on the new 
patent court from the European Court of Justice and the European Parliament is examin-
ing the Draft the EU Patent Regulation276.

Industrial design

Ten years alter the harmonisation of trademark legislation in the European Union a further 
EU Directive addressed the harmonisation of Member Status national laws on design.

In accordance with Directive 98/71/EC on the legal protection of designs277, a Design 
may consist of the appearance of the whole or a part of a product278 resulting from the 
features of, in particular, the lines, contours, colours, shape, texture and/or materials of 
the product itself and/or its ornamentation.

The protection requirements for a design are novelty and individual character. A design 
is considered new if no identical design has been made available to the public before 
the date of filing of the application for registration or, if priority is claimed, the date 
of priority. Moreover, designs are deemed to be identical if their features differ only 
in small, insignificant details. A design is considered to have individual character if the 
overall impression it produces on the informed user differs from the overall impression 
produced on such a user by any design which has been made available to the public 
before the date of filing of the application for registration or, if priority is claimed, the 
date of priority. In assessing individual character, the degree of freedom of the designer 
in developing the design is taken into consideration. A design is deemed to have been 
made available to the public if it has been published, or exhibited, used in trade or oth-
erwise disclosed, before the date of filing of the application for registration or, if priority 
is claimed, the date of priority. An exception is where these events could not reasonably 
have become known in the normal course of business to the circles specialised in the 
sector concerned, operating within the European Union.

Disclosure is essential in order to evaluate if a design has the novelty and individual char-
acter requirements. The disclosure begins the period of legal protection of the unregis-
tered design.

The novelty of a design is considered relative and not absolute from the geographic 
point of view (the disclosure of the design can take place in any part of the world, but the 
design has to be known within the European Union) and because the design has to be 

276 European Commission: Press Release: “Patents: EU achieves political breakthrough on an enhanced patent sys-
tem”, IP/09/1880 of 4 December 2009.

277 Directive 98/71/EC of the European Parliament and of the Council of 13 October 1998 on the legal protection of 
designs, OJ L 289 of 28 October 1998. 

278 A product is any industrial or handicraft item, including parts intended to be assembled into a complex product, 
packaging, graphic symbols and typographic typefaces, but excluding computer programmes. A complex pro-
duct is a product which is composed of multiple components which can be replaced permitting disassembly and 
reassembly of the product (e.g. cars, aeroplanes, printers, photocopiers, computers, etc.).
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known by the circles specialised in the sector concerned. Existing designs (the equiva-
lent of the patent’s “prior art”) consist of all designs already disclosed and reasonably 
known by the circles specialised of the European Union. By analysing that number of 
prior designs, it is possible to ascertain the existence of the novelty requirement and the 
informed user should ascertain the existence of the individual character requirement.

A design applied to or incorporated in a product which constitutes a component part of 
a complex product is only considered to be new and to have individual character: 

1.	 if the component part, once it has been incorporated into the complex product, remains 
visible during normal use (i.e.by the user, excluding maintenance, servicing or repair work) 
of the latter, and

2.	 to the extent that those visible features of the component part fulfil in themselves the re-
quirements as to novelty and individual character and are not solely dictated by technical 
function (“must fit” exception: e.g. socket of light bulb).

For the time being there is no protection for spare parts, intended as design of a com-
ponent used for the purpose of the repair of a complex product to restore its original 
appearance, while it is possible to protect that design against third parties who are us-
ing it in relation with different product(s). For example, the mirror of a car with its spe-
cial design might be registered as it is a visible component part of a complex product. 
However the owner would not be able to stop a third party from reproducing the same 
mirror design when the mirror is incorporated into the same model of that car, while on 
the other hand the use of the design on any other make of car would infringe the design 
rights (so-called “repairs clause”). According to article 18 of Directive 98/71/CE, the Euro-
pean Commission proposed in 2004 a Directive, under approval with amendments by 
the European Parliament, that is aimed to exclude design protection for spare parts in 
the secondary market on the basis of the “repair clause” in order to harmonise the inter-
nal market (probably with a provision for a transitional period), since at the moment in 
some EU Member States’ national law this protection is provided and in some other it is 
not. The main reason of the EC proposal is that design protection should grant exclusive 
rights to the appearance of a product, not a monopoly over the product as such: it is 
aimed at harmonising this area of the internal market through the full liberalization of 
the market for spare parts, ensuring at the same time that the consumers are informed 
about the origin of spare parts.

The informed user is supposed to determine if a design produces a different overall im-
pression when compared to the design already made available to the public (through an 
important disclosure). In effect, this involves a fictitious person very similar to the person 
“skilled in the art” in the inventions’ field.

It is also to be noted that, in order to determine the novelty and individual character of a 
design, the following disclosures are not to be taken into consideration:
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•	 disclosures by the designer, his successor in title, or a third person as a result of informa-
tion provided or action taken by the designer, or his successor in title; and 

•	 disclosures during the 12-month period preceding the date of filing of the application 
or, if priority is claimed, the date of priority; and

•	 if the design has been made available to the public as a consequence of an abuse in 
relation to the designer or his successor in title.

The registration of a design confers on its holder the exclusive right to use it and to pre-
vent any third party not having his consent from using it. Use without consent includes, 
in particular, the making, offering, putting on the market, importing, exporting or using 
of a product in which the design is incorporated or to which it is applied, or stocking 
such a product for those purposes.

The Community Design

The Community design was established by the 2001 Council Regulation on Community 
Designs279. The main characteristics of the Community design are its unitary character 
and simple application procedure. That process provides a uniform protection in all 
countries of the European Union on the basis of a single registration procedure with the 
Office for Harmonisation.

The Regulation provides for the protection of both registered designs and unregistered 
designs. The protection of a registered design can last up to 25 years, while the protec-
tion of an unregistered design, recognised only within the European Union, begins with 
the first relevant disclosure of the design and lasts 3 years from the first disclosure.

The unregistered design provides a restricted protection in comparison to a registered 
design, namely only against copying. It is therefore useful to protect designs which have 
a short life (e.g. in regard to fashion, textiles etc).

The EU Regulation also provides for a grace period of one year, after which the owner 
of the design can decide whether to apply for the registration of the design (providing 
protection for the remaining 24 years out of the total of 25) or not to apply for the regis-
tration and still enjoy the remaining 2 years of protection as an un-registered design.

At this stage, it is possible to cumulate different instruments of protection so that the 
same products can be protected, if the relevant requirements are found, as design, 
graphic or three-dimensional trademark, patent, utility model and copyright.

279  Council Regulation (EC) No. 6/2002 of 12 December 2001 on Community Designs, OJ L 3 of 5 January 2002 as 
amended by Council Regulation No. 1891/2006 of 18 December 2006 to give effect to the accession of the Euro-
pean Community to the Geneva Act of the Hague Agreement concerning the international registration of indus-
trial designs, OJ L 386 of 29 December 2006.
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In April 2007, the European Commission adopted two Regulations which were neces-
sary to give effect to the accession of the European Community to the Geneva Act of the 
Hague Agreement concerning the international registration of industrial designs. The 
Regulation resulted from the Council’s approval of the EC accession to the international 
design registration system of the World Intellectual Property Organisation (WIPO) on 18 
December 2006. EU membership of the Geneva Act of the Hague Agreement allows EU 
companies, with a single application, to obtain protection of a design not only through-
out the EU with the Community Design, but also in the countries which are members of 
the Geneva Act.

Geographical indications of origin

As noted earlier in this publication, a geographical indication is a sign used on goods 
that have a specific geographical origin and possess qualities or a reputation that are 
due to that place of origin. Most commonly, a geographical indication consists of the 
name of the place of origin of the goods. Agricultural products typically have qualities 
that derive from their place of production and are influenced by specific local factors, 
such as climate and soil. Whether a sign functions as a geographical indication is a mat-
ter of national law and consumer perception. 

Geographical indications may be used for a wide variety of agricultural products, such 
as, for example, “Tuscany” for olive oil produced in a specific area of Italy (protected, for 
example, in Italy by Law No. 169 of February 5, 1992), or “Roquefort” for cheese produced 
in France (protected, for example, in the European Union under Regulation (EC) No. 
2081/92 and in the United States under US Certification Registration Mark No. 571.798).

The use of geographical indications is not limited to agricultural products. They may also 
highlight specific qualities of a product which are due to human factors that can be found 
in the place of origin of the products, such as specific manufacturing skills and traditions. 
That place of origin may be a village or town, a region or a country. An example of the 
latter is “Switzerland” or “Swiss,” which is perceived as a geographical indication in many 
countries for products that are made in Switzerland and, in particular, for watches.

A geographical indication points to a specific place or region of production that deter-
mines the characteristic qualities of the product that originates therein. It is important 
that the product derives its qualities and reputation from that place. Since those quali-
ties depend on the place of production, a specific “link” exists between the products and 
their original place of production. 

Geographical indications are understood by consumers to denote the origin and the 
quality of products. Many of them have acquired valuable reputations which, if not 
adequately protected, may be misrepresented by dishonest commercial operators. 
False use of geographical indications by unauthorised parties is detrimental to con-
sumers and legitimate producers. The former are deceived and misled into believing 
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they are buying a genuine product with specific qualities and characteristics, while 
they are, in fact, getting a worthless imitation. Legitimate producers suffer damage, 
in turn, because valuable business is taken away from them and the established rep-
utation for their products is damaged.

The difference between a trademark and a geographical indication is that a trademark 
is a sign used by an enterprise to distinguish its goods and services from those of other 
enterprises; it gives its owner the right to exclude others from using the trademark. On 
the other hand, a geographical indication tells consumers that a product is produced in 
a certain place and has certain characteristics that are due to that place of production. 
It may be used by all producers who make their products in the place designated by a 
geographical indication and whose products share typical qualities.

The certification trademarks, given to those who do not trade themselves but who certify 
that goods/services satisfy prescribed standards concerning origin, material, mode of 
manufacture, quality, accuracy, or other characteristics, are closest in concept to geo-
graphical indications. Often the proprietor of a certification trademark is an association 
established by those with commercial interests in the trademark, e.g. STILTON, a well-
known trademark being available to all who manufacture cheese to defined standards 
within a given area (not including the town of Stilton itself!). 

Also collective trademarks are quite close to geographical indications, as they are given to 
an association of traders, not in order to indicate anything about quality, but in order to 
show that a member belongs to the association (e.g. WOOLMARK). Moreover, a Commu-
nity collective mark is a type of trademark described as such when the mark is applied 
for and is capable of distinguishing the goods/services of the members of an association 
which is the proprietor of the mark from those of other undertakings. Typically, signs or 
indications which may serve, in trade, to designate the geographical origin of the goods/
services may constitute Community collective marks. 

Geographical indications are protected in Europe in accordance with national laws and 
under a wide range of concepts, such as laws against unfair competition, consumer pro-
tection laws, laws for the protection of certification marks or special laws for the pro-
tection of geographical indications or appellations of origin. In essence, unauthorised 
parties may not use geographical indications if such use is likely to mislead the public 
as to the true origin of the product. Applicable sanctions range from court injunctions 
preventing the unauthorised use to the payment of damages and fines or, in serious 
cases, imprisonment.

If a geographical term is used as the designation of a kind of product, rather than an 
indication of the place of origin of that product, this term no longer functions as a geo-
graphical indication. Where that has occurred in a certain country over a substantial pe-
riod of time, that country may recognise that consumers have come to understand a 
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geographical term that once stood for the origin of the product - for example, “Dijon 
Mustard,” a style of mustard originally from the French town of Dijon - to denote now a 
certain kind of mustard, regardless of its place of production.

An appellation of origin is a special kind of geographical indication, used on products 
that have a specific quality that is exclusively or essentially due to the geographical en-
vironment in which the products are produced. The concept of geographical indication 
encompasses appellations of origin.

European systems for developing and protecting foodstuffs are aimed to encourage di-
verse agricultural production, to protect product names from misuse and imitation and 
to help consumers by giving them information concerning the specific character of the 
products.

Alongside rules governing organic production methods (which will be dealt with in the 
next section of this chapter), the two main elements of European food quality policy 
are the rules on the protection of geographical indications (PGI) and protected designa-
tions of origin (PDO) of agricultural products and foodstuffs under Council Regulation 
(EC) No 510/2006 of 20 March 2006 on the protection of geographical indications and 
designations of origin for agricultural products and foodstuffs and the rules on certifi-
cates of specific character (TSG) for agricultural products and foodstuffs280 and Council 
Regulation (EC) No 509/2006 of 20 March 2006 on agricultural products and foodstuffs 
as traditional specialities guaranteed281. 

The registration procedure of a products name begins when a group of producers de-
fines the product according to precise specifications. The application, including the 
specifications, must be sent to the relevant national authority, where it is studied and 
thereafter transmitted to the European Commission. The Commission then carries out 
control procedures and, if it meets the requirements, a first publication of the product 
name in the Official Journal of the European Union will inform those in the EU who are 
interested. If there are no objections, the European Commission publishes the protected 
product name in the Official Journal. 

280 The original Council Regulation (EEC) No 2081/92 of 14 July 1992 on the protection of geographical indications 
and designations of origin for agricultural products and foodstuffs, OJ L 208 of 24 July 1992 was replaced by 
Council Regulation (EC) No 510/2006 of 20 March 2006 on the protection of geographical indications and desig-
nations of origin for agricultural products and foodstuffs and the rules on certificates of specific character (TSG) 
for agricultural products and foodstuffs, OJ L 93 of 31 March 2006.

281 The original Council Regulation (EEC) No 2082/92 of 14 July 1992 on certificates of specific character for agri-
cultural products and foodstuffs, OJ L 208 of 24 July 1992, as amended was replaced by Council Regulation (EC) 
No 509/2006 of 20 March 2006 on agricultural products and foodstuffs as traditional specialities guaranteed, OJ 
L 93 of 31 March 2006.
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PROTECTED FOODS BASED ON ORIGIN AND TRADITION

A PDO (Protected Designation of Origin) covers the term used to describe foodstuffs which are 
produced, processed and prepared in a given geographical area using recognised know-how 
(e.g. Italian “prosciutto di Parma”, Spanish “queso Manchego”).

A PGI (Protected Geographical Indication) is based on a geographical link that must occur in at least 
one of the stages of production, processing or preparation. Furthermore, the product can benefit 
from a good reputation (e.g. French “cidre de Bretagne ou cidre breton”, Scottish “Scotch lamb”).

A TSG (Traditional Speciality Guaranteed) does not refer to the origin but highlights the tradi-
tional character, either in the composition or means of production (e.g. Finnish “sahti”, Italian 
“mozzarella”).

“Organic farming”

Finally, a few words about organic farming, which is more and more important in Europe 
and for which a new EU labelling logo applies from 2010. 

Organic farming differs from other farming systems in a number of ways. It favours 
renewable resources and recycling, returning to the soil the nutrients found in waste 
products. Where livestock is concerned, meat and poultry production is regulated with 
particular concern for animal welfare and by using natural foodstuffs. Organic farming 
respects the environment’s own systems for controlling pests and disease in raising 
crops and livestock and avoids the use of synthetic pesticides, herbicides, chemical ferti-
lisers, growth hormones, antibiotics or gene manipulation. Instead, organic farmers use 
a range of techniques that help sustain ecosystems and reduce pollution. 

Organic farming has to be understood as part of a sustainable farming system and a vi-
able alternative to the more traditional approaches to agriculture. Since the first EU rules 
on organic farming came into force in 1992 under Regulation (EEC) No 2092/91282 , tens 
of thousands of farms have been converted to this system, as a result of increased con-
sumer awareness of, and demand for, organically grown products. 

Equally important are the associated enforcement procedures, ensuring that all pro-
ducers claiming organic status are registered with the competent inspection body in 
their country. These bodies are themselves designated by and subject to regulation by 
authorities whose task it is to verify their capability to administer the schemes fairly and 
efficiently. 

Inspection covers all stages in the production process, including storage, processing and 
packing. Farm inspections are carried out at least once a year and random checks are 

282 Council Regulation (EEC) No 2092/91, OJ L 198, 22.7.1991 – now repealed.
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also undertaken. Sanctions for infringements of any of the rules include instant removal 
of the right to claim organic status for the product concerned, with stricter penalties 
imposed for more serious breaches. Meticulous record keeping is required, including, for 
livestock farmers, complete records of their livestock management systems.

Increased consumer awareness of food safety issues and environmental concerns has 
contributed to the growth in organic farming over the last few years. Although it only 
represented around 3 % of the total EU utilised agricultural area in 2000, organic farming 
has in fact developed into one of the most dynamic agricultural sectors in the European 
Union. The organic farm sector grew by about 25 % a year between 1993 and 1998 and, 
since 1998, it is estimated to have grown by around 30 % a year. 

The new Council Regulation (EC) No 834/2007283 on organic production and labelling 
of organic products repealed the earlier legislation and established, with effect from 
1 January 2009, a new legal framework for organic products. It lays down the objec-
tives and principles applicable to this type of production and illustrates the rules on 
production, labelling, inspection and trade with third countries. From 1 July 2010 the 
new EU organic logo will be mandatory for all pre-packaged organic products that 
originate in the 27 Member States and meet the labelling standards. Additionally, all 
non pre-packaged organic products that originate from the EU or that are imported 
from third countries can use the EU logo on a voluntary basis. The EU organic logo 
(light green in shade) is reproduced below.

283 Council Regulation (EC) No 834/2007 of 28 June 2007 on organic production and labelling of organic products 
and repealing Regulation (EEC) No 2092/91, OJ L 189 of 20 July 2007.
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Enforcement of Intellectual Property Rights in the European Union

The Enforcement Directive2�4

The Directive on the enforcement of intellectual property rights, adopted in April 2004, 
applies to all intellectual property rights, including industrial property rights. In so far as 
civil proceedings are concerned, it adopts the enforcement provisions of the TRIPS but 
adds to them in scope and detail.

The Directive places a general obligation on Member States to provide for measures, 
procedures and remedies necessary to ensure the enforcement of the rights covered by 
the Directive. The measures must be fair and equitable, shall not be unnecessarily costly 
or complicated, and must not entail unreasonable time-limits or unwarranted delays. 
The measures must also be effective, proportionate and dissuasive and applied in such 
a manner as to avoid the creation of barriers to legitimate trade and to provide for safe-
guards against their abuse. These provisions echo Article 41 of the TRIPS. Unlike TRIPS, 
however, the Directive enumerates the persons entitled to avail of them. These include 
right owners; licensees; collective rights management bodies and professional defence 
bodies in accordance with national law. 

There is also a presumption of ownership of rights where the name of the author or re-
lated right holder appears on the work which does not occur in the TRIPS. 

The Directive provides procedures covering evidence and the protection of evidence 
and provisional measures such as injunctions and seizure. Remedies available to right 
holders include the destruction, recall or permanent removal from the market of illegal 
goods, as well as financial compensation, injunctions and damages. There is also a right 
of information allowing judges to order certain persons to reveal the names and ad-
dresses of those involved in distributing the illegal goods or services, along with details 
of the quantities and prices involved. 

Under certain conditions, Member States must also take whatever steps are necessary 
to enable judicial authorities to order production of banking, financial or commercial 
documents. Where there is a danger that evidence may be destroyed, measures must 
be available to secure seizure, if necessary, and under certain conditions, inaudita altera 
parte, i.e. in the absence of the other party. 

Many of these provisions are more specific than those set out in the TRIPS, for example, 
where the right of information is concerned, Member States must permit the judicial 
authority to order that information be provided by an infringer or any other person who 
was found to be involved in, or is implicated by a person found to be involved in, infring-
ing activities. The sort of information envisaged is specified to include the names and ad-

284 Directive 2004/48/EC of the Council and the European Parliament of 29 April 2004 on the enforcement of intel-
lectual property rights, OJ L 157 of 30 April 2004.
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dresses of producers and manufacturers of product, information on quantities produced 
and the price obtained. 

Member States must ensure that certain specific types of provisional and precautionary 
measures are available. These include the possibility of particular types of injunction; sei-
zure of goods; the seizure of the assets of an alleged infringer, and blocking of his or her 
bank accounts. Judicial authorities must also be able to order recall from circulation and 
destruction of infringing goods. There must also be provision for damages appropriate 
to the prejudice suffered, and the legal costs of litigation should in general be borne by 
the unsuccessful party. Again, the provisions are more detailed than those of the TRIPS.

Member States are encouraged to publish judicial decisions concerning infringements 
and this must be possible. Encouragement is also provided for the development by 
trade and other associations of codes of conduct concerning enforcement of intellectual 
property rights. These provisions are not contained in the TRIPS. 

The Customs Regulations

In the context of the enforcement of intellectual property rights, the EU enacted two 
Regulations concerning customs measures, in 1994 and 1995. These were more recently 
updated and replaced by new Regulations in 2003 and 2004 - Council Regulation (EC) 
No 1383/2003 concerning customs action against goods suspected of infringing certain 
intellectual property rights and the measures to be taken against goods found to have 
infringed such rights285 and Commission Regulation (EC) No 1891/2004 laying down provi-
sions for the implementation of the Council Regulation286. These provide, in a detailed 
way, for the detention by customs authorities of goods suspected to be either counter-
feit (i.e. which infringe trade mark law), or pirated (i.e. which infringe copyright, related 
rights law, or a design right). The Regulations set out the terms under which the goods 
may be detained, the period of detention and so forth. They echo, and amplify the provi-
sions of Articles 51 to 60 of the TRIPS.

Developments in EU law and policy in relation to IP enforcement

The major difference between the TRIPS Agreement and the EU Enforcement Directive is 
that the former contains, at Article 61, the obligation for Members to provide for criminal 
sanctions for intellectual property infringement. The Enforcement Directive contains no 
such provision.

285 Council Regulation (EC) No 1383/2003 of 22 July 2003 concerning customs action against goods suspected of in-
fringing certain intellectual property rights and the measures to be taken against goods found to have infringed 
such rights, OJ L 196 of 2 August 2003.

286 Commission Regulation (EC) No 1891/2004 of 21 October 2004 laying down provisions for the implementation of 
Council Regulation (EC) No 1383/2003 concerning customs action against goods suspected of infringing certain 
intellectual property rights and the measures to be taken against goods found to have infringed such rights, OJ 
L 328 of 30 October 2004.
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There has been much debate in Europe concerning criminal sanctions for IP infringe-
ment. Of course Member States have such sanctions in their laws by virtue of their ad-
herence to the TRIPS Agreement but the desire of the Europe Union is to harmonise 
those laws at an appropriate level. The principal problem until now has been a doubt 
about competence. It is not clear that the EC Treaty provides a legal basis for Community 
measures prescribing the type and level of criminal penalties. 

A Proposal for a harmonising Directive was published in 2005, and is still on the agenda, 
but there have been a number of difficulties. Apart from the issue of competence, the 
contents of the Proposal have been controversial. A wide range of possible penalties was 
mentioned: including custodial sentences for natural persons; total or partial closure of 
a premises used to commit an offence; a permanent or temporary ban on engaging in 
commercial activities, and judicial winding-up of a business. Some of these were seen as 
draconian measures poorly suited to intellectual property infringements.

The Proposal also addressed certain problems which occur in many jurisdictions in re-
lation to criminal proceedings. There is for example the issue of what is meant by in-
fringement committed on a “commercial scale”. This phrase occurs in the TRIPS and in 
the Enforcement Directive, and occurs also in the Criminal Code in Moldova. It has been 
interpreted by the European Court of Justice in a civil context as meaning an activity 
carried out in the context of a business, and not necessarily related to the size of the 
infringement. The approach taken by the Proposal for the Directive was to provide for 
criminal liability in relation to intentional infringements of copyright and trademark laws 
which are not for personal purposes and conducted for economic advantage, thus mak-
ing it clear that the size or value of the infringement was not a threshold test. 

The ex-officio initiation of legal action is also a problem without an easy solution, be-
cause it is very difficult to prove IP infringement to the standard required by the criminal 
law without the co-operation of the right owner. Under an amendment to the Proposal 
for the Directive it was provided that Member States should ensure that the possibility of 
making investigations into or prosecuting offences does not depend on the complaint 
of the right owner. 

The most recent developments in the field of enforcement are these:

•	 In March 2009, the EU launched the European Observatory on Counterfeiting and Piracy. 
This is intended to be an enforcement tool. It is intended that it will be used to help 
improve the quality of information and statistics relating to counterfeiting and piracy 
in the EU; to provide information about best practice strategies and enforcement tech-
niques from both the public and the private sector. It is composed of members from 
both the public and private sectors. It has initiated a data gathering exercise to develop 
a reliable methodology and assess the scope scale and impact of counterfeiting in the 
internal market of the EU. 
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•	 On the 1 March 2010, the EU Council adopted a resolution on the enforcement of IP 
in the internal market. Amongst other things, it invites the European Commission to 
analyse the effectiveness of the Enforcement Directive and if necessary to propose 
amendments; also to consider further an amended Proposal for a Directive on criminal 
measures aimed at counterfeiting piracy and counterfeiting.

 •	 In the Customs area, the Commission produced an EU Customs Action Plan for the pe-
riod 2009–2012, focusing on a range of measures, with the priorities being identified as 
combating the importation of dangerous counterfeit goods, in particular fake pharma-
ceuticals and electrical goods; the need to devise means to dismantle organised crime 
which increasingly behind piracy and counterfeiting; sales via the Internet, and the 
need to improve cooperation with stakeholders. Within this framework, on 25th March, 
2010, DG Taxation and Customs opened a consultation process on the review of EU 
legislation on customs enforcement of IPR.

EU best practice in relation to enforcement

The EU Directorate-General of Trade has published a Guidebook on Enforcement of In-
tellectual Property Rights287 which describes best practice for enforcement of intellectual 
property rights. Apart from the legal provisions contained in the Enforcement Directive 
discussed above, best practice is described as incorporating the following features: 

•	 National Co-operation and Co-ordination;

•	 International Co-operation;

•	 Public awareness and co-operation;

•	 Right holder co-operation;

•	 Judicial enforcement;

•	 Administrative enforcement;

•	 Specialised courts;

•	 Mediation and arbitration;

•	 Regulation of optical media manufacturing.

The Guidebook is an excellent resource and is accessible from the website of D-G Trade.

EU policy in relation to enforcement in third countries

The EU is interested in seeing its IP policies and practices on enforcement reflected in 
the laws of other countries. As part of its trade strategy, D-G Trade has published a paper 
on the subject entitled Strategy for the Enforcement of Intellectual Property Rights in Third 
Countries288. It describes the strategy as incorporating the following elements:

287 Website of European Commission DG Trade - http://ec.europa.eu/trade/creating-opportunities/trade-topics/in-
tellectual-property.

288 Strategy for the Enforcement of Intellectual Property Rights in Third Countries, OJ C129 of 26 May 2005.
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•	 Multi-lateral and bi-lateral agreements providing for a high standard of protection of 
IP protection and enforcement. The Moldovan Partnership and Cooperation Agree-
ment and the European Neighbourhood Action Plan for Moldova are examples. The 
Association Agreement under negotiation at the time of preparation of this publica-
tion is another. This agreement is expected to update the existing level of cooperation 
in relation to alignment of the acquis in matters of IP enforcement.

•	 The use of political dialogue at every level, and especially through EC Delegations, to 
emphasise that effective protection and enforcement of IP is absolutely essential, and 
to demonstrate the positive effects of protection and enforcement, whether for eco-
nomic reasons, to attract foreign investment, for consumer benefits or for health.

•	 The provision of technical co-operation to combat piracy and counterfeiting, promote 
institutional reform in enforcement-related areas such as customs, police, administra-
tive and judicial bodies.

•	 The exchange of ideas with other key providers of technical cooperation, such as WIPO, 
the WCO, the US, to avoid duplication of effort and sharing of best practice.

•	 Where essential, the use dispute settlement mechanisms and sanctions.

•	 Awareness-raising, from two perspectives: raising the awareness of users/consumers 
in third countries, both to promote the benefits of IPR in terms of promotion of invest-
ment, creativity, technology transfer, protection of traditional material and quality, and 
to inform about the danger of violations to public health, consumer protection, public 
health and security, and so forth. Secondly raising the awareness of right owners, again 
from two perspectives: to make European right owners aware of the risks of trading in 
countries where IPR enforcement is ineffective, and the minimum precautions (such as 
registration) that should be adopted, and secondly to emphasise the need to use the 
enforcement means available in those countries.

g The process of approximation of Intellectual property  
 law and policy in non-EU countries

The process of approximation of intellectual property rights law and policy in non-EU 
countries can best be considered with reference to the core legal and institutional re-
quirements related to candidate countries for EU membership; as these set relevant 
benchmarks for the more advanced stage of the EU integration process. 

According to the Commission’s White Paper of 1995 on the Preparation of the Associ-
ated Countries of Central and Eastern Europe for integration into the Internal Market of 
the Union289:

289 European Commission: White Paper of 1995 on the Preparation of the Associated Countries of Central and Eastern 
Europe for integration into the Internal Market of the Union, COM (95) 163 Final of 3 May 1995 (pages 352 to 358 deal 
with Intellectual and Industrial Property). 



202

	 “Proper and effective protection of intellectual, industrial and commercial property… is an 
indispensable means of making the most of human ideas and creativity, and harnessing 
them in the cause of innovation… Intellectual property developed in the context of a mar-
ket economy; it is vital to the construction of a modern society and to the emergence of 
innovative and high-quality goods and services…Copyright and related rights are at the 
same time closely bound up with freedom of expression and the free exchange of ideas, 
which are fundamental values in a democratic and pluralist society”.

While noting that EU law is compliant with and takes due account of WIPO conventions 
and the WTO TRIPS Agreement, the White Paper points out that the TRIPS, in particular, is 
a minimum standards agreement and thus:

	 “The TRIPs Agreement is a great step forward, but it has to be recognised that most of the 
multilateral conventions…do not provide an answer - or at any rate a complete answer - to 
all the questions which arise particularly in connection with technological development. In 
the nature of things, too the single market often calls for closer and more structured har-
monisation of national legislation than do the international conventions. So that although 
multilateral action is necessary - it is not sufficient to meet the needs of the single market”.

The White Paper also points out that EU Law on IPR is generally intrinsically tied to mem-
bership of the European Union. However, the EU view is that the systems are so designed 
that they can be opened up without any discrimination to all non-EU, be they natural or 
legal persons. 

In regard to the conditions necessary to operate EU standards in the IPR field, the White 
paper highlights the importance of competent courts – ideally specialised courts - (for 
IPR litigation) and the full implementation of TRIPS Article 4 remedies, a competent 
and computerised agency which keeps abreast of technological progress (for industrial 
property registrations), an important role for customs and police authorities in the fight 
against piracy and counterfeiting and the necessary establishment of management so-
cieties (to monitor the use of copyright works, to negotiate with users, and to collect 
royalties and divide them between the holders of the rights). It also highlights that the 
creation of rights must be accompanied by effective and credible enforcement together 
with the real possibility to exercise IP rights.

In regard to the prioritisation of approximation measures for the then Associated Countries, 
the phasing of alignment was focussed on the so-called Stage 1 and Stage 2 measures.

Stage 1 measures related to trademark and copyright and related rights approxima-
tion290. Associated countries were also committed to joining the European Patent Con-
vention (Munich Convention) within 5 years.

290 On the details of this, see earlier in this Chapter. Specific Directives from the 1995 White Paper are not cited here 
as they do not necessarily reflect the latest legislation.
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Stage 2 measures included approximation regarding the supplementary protection of 
pharmaceuticals, plant protection, designs and the Associated Countries were encouraged 
to develop serious initiatives regarding the fight against piracy and counterfeiting.

From this, the most interesting point for the Republic of Moldova concerns the focus 
on institutional conditions for approximation and the broad description of priorities for 
legislative and policy development. As well as the significant and continuing advance in 
EU IPR law since 1995, it is to be recalled that a generally more stringent approximation 
requirement on Moldovan alignment with EU norms has already been put in place via 
the 1998 Partnership and Cooperation Agreement – full approximation by 2003.

The ideas in the 1995 White Paper concerning institutional capacity in the IPR field and 
the effective enforcement of rights were further developed in the European Commis-
sion’s 2005 Institutional Guide291. The main points are summarised below. 

ASSESSMENT POINTS ON ADMINISTRATIVE CAPACITY IN THE IPR FIELD

copyright and related rights

•	 Is there a Copyright Office or Ministerial department?

•	 Staff number? Number of professionals? Number of persons who have attended training 
on EU legislation and/or enforcement methods? 

•	 Denomination and number of collective management societies for different righthol-
ders, number of rightholders managed per society, amounts of rights managed per so-
ciety in each of the past three years?

•	 Number of seizures performed at the border/in the country in each of the last three 
years? Value of goods seized? Conditions for seizures (e.g. application procedures; are 
ex-officio seizures foreseen and how?)

•	 Existence or not of a specialised court for intellectual property matters? How many jud-
ges and prosecutors have benefited from training on intellectual property law?

•	 Number of infringement cases prosecuted per annum in the last three years?

•	 Current level of fines? Have they been increased? Have jail sentences been pronounced? 
Length of imprisonment terms?

industrial property rights

•	 Patent Office or Ministerial department?

•	 Staff number? Number of trademark examiners? Number of patent examiners? Number 
of persons who have attended training on EU legislation and/or enforcement methods? 

291 European Commission Informal Working Document: “Guide to the Main Administrative Structures required for im-
plementing the Acquis”, May 2005. Intellectual Property is dealt with at pages 28-29 of this document.
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•	 How many persons from the police force, from the customs authorities and where rele-
vant from the border guard forces have benefited from training on EU legislation and/or 
enforcement methods? 

•	 Number of patent and trademark applications filed per annum in the two past years? 

•	 Average time-span between application and registration of patents and trademarks?

•	 Number of patents and of trademarks registrations in force in the country by the end of 
the last year?

•	 Can the authority in charge of trademarks registration provide a general evaluation 
concerning bad faith applications for trademarks and information on possible mea-
sures against such behaviour?

•	 Number of seizures performed at the border/in the country per annum in the last three 
years? Value of goods seized? Conditions for seizures (e.g. application procedures; are 
ex-officio seizure foreseen and how?)

•	 Existence or not of a specialised court for industrial property matters? How many judges 
and prosecutors have benefited from training on industrial property law?

•	 Number of infringements cases prosecuted per annum in the last three years?

•	 Current level of fines? Have they been increased? Have jail sentences been pronounced? 
Length of imprisonment terms?

Enforcement

	 There should be at least one national authority to which nationals and others can pres-
ent applications for one or different kinds of intellectual and industrial property protec-
tion. This authority should have enough competent staff to be able to make decisions 
(or to carry out relevant administrative acts), for reasonable costs for the applicants, and 
without delay.

Also:

•	 courts and tribunals must be staffed with sufficient judges and prosecutors familiar with 
IPR legislation; cases should be handled without delays;

•	 police and custom authorities, including border authorities, need to get adequate train-
ing in the field of IPR; and

•	 the responsible structures dealing with IPR in the competent Ministries and other state 
bodies must be adequately staffed and trained.

Together with the progress in the Republic of Moldova, the assessment of institutional 
and enforcement capacity, presented in the next Chapter, is based on the above assess-
ment criteria.
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g Recent developments and on-going challenges in EU law  
 and policy in regard to intellectual property

Rights management

In the period 1995 to 2002, the European Commission consulted widely on the subject 
of rights management. As a result, a report was published in April 2004 which examined, 
inter alia, the existing legal framework in which collecting societies operate, including 
the application of EU competition law to collecting societies. At international level, both 
the Berne and Rome Conventions refer to collective management, although somewhat 
indirectly292. Under EU law, several of the directives refer to the possibility of collec-
tive management. However, the conditions of right management have never been ad-
dressed, either at international or at EU level. The Commission’s Report concluded that, 
while competition rules remain an effective way of regulating the market and behaviour 
of collecting societies, those rules should be complemented by the establishment of a 
legislative framework on good governance. In specific terms, the Commission identified 
the issues which require future legislation as follows:

•	 The legal form and status of collecting societies;

•	 The manner in which collecting societies publish their tariffs;

•	 The terms under which they grant licences;

•	 The mandate obtained from right holders, and the conditions of membership and other 
aspects of the relationship between the society and those it represents;

•	 The nature and extent of external control which should be exercised over the operation 
of collecting societies.

To date, the only progress on this has been a Commission Recommendation of 2005.

The Commission Recommendation of on collective cross-border management of copyright 
and related rights for legitimate online music services293 deals with the management of on-
line rights in musical works. The recommendation puts forward measures for improving 
the EU-wide licensing of copyright for online services because the absence of EU-wide 
copyright licences has been one factor that has made it difficult for new Internet-based 
music services to develop their full potential.

The Commission recommends that right-holders and commercial users of copyright-pro-
tected material should be given a choice as to their preferred model of licensing. Different 
online services might require different forms of EU-wide licensing policies. The recommen-
dation, therefore, proposes the elimination of territorial restrictions and customer alloca-
tion provisions in existing licensing contracts while leaving right-holders who do not wish 

292 See 11bis(2) and 14bis (3) of the Berne Convention. 
293 Commission Recommendation of 18 May 2005 on collective cross-border management of copyright and related 

rights for legitimate online music services, OJ L 276 of 21 October 2005.
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to make use of those contracts the possibility to tender their repertoire for EU-wide direct 
licensing. The recommendation also includes provisions on governance, transparency, dis-
pute settlement and accountability of collective rights managers, which should introduce 
a culture of transparency and good governance enabling all relevant stakeholders to make 
an informed decision as to the licensing model best suited to their needs. 

As a response to the Recommendation of 2005, a Common Declaration between ICMP 
(International Confederation of Music Publishers) and GESAC (European Grouping of 
Societies of Authors and Composers) was signed back in 2006. The GESAC/ICMP Decla-
ration refers to the need to promote membership in CMOs by all music publishers, mini-
mum representation on boards of Directors, minimum transparency and accountability 
of collective management organisations to rightholders. 

In parallel with the adoption of the aforementioned Recommendation, in 2006 the 
European Commission decided to open formal proceedings against CISAC (the “In-
ternational Confederation of Societies of Authors and Composers”) and the individual 
national collecting societies in the EEA that are members of CISAC and issued them a 
Statement of Objections. The Statement of Objections concerned certain parts of the 
CISAC model contract and its implementation at bilateral level by CISAC members in 
the EEA. This model contract and its duplicates at bilateral level concern the collective 
management of copyright for every category of exploitation, for example the broad-
casting of music in a bar, a night club or via internet. However, the SO concerned only 
certain relatively new forms of copyright exploitation: internet, satellite transmission 
and cable retransmission of music, the traditional forms of exploitation being left out-
side the scope of the SO. Two categories of clauses in the CISAC model contract and 
the reciprocal representation contracts between collecting societies raised concern as 
to their compatibility with Article 81 of the EC treaty and 53 of the EEA Agreement, 
namely the ‘membership clause’ and the ‘territoriality clauses’. The addressees of the 
Statement of Objections expressed their views in their written replies and during an 
oral Hearing which took place on 14, 15 and 16 June 2006. Subsequently, CISAC and 
a substantial number of collecting societies offered their commitments which were 
put to market tests by the European Commission. Whereas the results of the market 
tests were negative, on 16 July 2008, the Commission adopted a decision relating to 
a proceeding under Article 81 of the EC Treaty addressed to 24 EEA collecting socie-
ties members of CISAC. It was decided that certain specific clauses contained in the 
reciprocal representation agreements between collecting societies which relate to 
membership and exclusivity as well as the concerted practice applied by the collecting 
societies which leads to a strict domestic territorial segmentation of licensing areas are 
anti-competitive and run contrary to Article 81 of the EC Treaty. CISAC and 22 European 
authors’ societies which are members of CISAC lodged an appeal against the European 
Commission’s Decision before the ECJ arguing that the authors’ societies were not in-
volved in practices restricting competition and consequently they have not violated 
competition law. The case before the European Court of Justice is still pending. 
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The merit of the Commission’s Recommendation coupled with DG Competition investi-
gation is to trigger an important re-think on rights management. It also launches a de-
bate on the place of copyright and its exercise in the European integration process as 
well as the Lisbon strategy. The European Commission seems determined to limit the 
effect of rights territoriality on the free provision of services. It also wants to limit the 
consequences of the monopolies that are inherent to collective rights management.

As noted earlier, the Communication on a Digital Agenda for Europe lists the proposal 
for a Directive on Collective Rights Management as one of the policy key actions, “es-
tablishing pan-European licensing for (online) rights Management”. On April 23, 2010, the 
European Commission held a Public Hearing on the Governance of Collective Rights 
Management in the EU. The aim of the hearing was to explore how the relationships 
between copyright owners, collecting societies and commercial users of copyright have 
evolved over time. The Copyright Unit of the DG Internal Market is currently preparing an 
Impact Assessment with different options which is due to be published after the summer 
and stakeholders will be offered a possibility to express their views on the document. 
The publication of the draft Directive which shall deal with the issues of governance, 
transparency and pan-European licensing for (online) rights management is scheduled 
for the end of the year 2010. 

Unregistered Industrial Design for the Fashion World

Created by the EC Regulation No. 6/2002 on Community Design, the Unregistered In-
dustrial Design is very convenient for the protection of short-lived designs such as fa-
shion collections. The protection it gives is only against copying and lasts a maximum of 
3 years. Since the Community Design provides for a grace period of 12 months, after the 
first year of disclosing the design(s), the designer can decide whether to register it/them 
and enjoy a maximum of 24 more years of full protection, or to enjoy the 2 remaining 
years of protection as an unregistered design. This is the situation in Europe, where in a 
recent case in Ireland the right on a few unregistered designs for clothes was enforced in 
Court by a fashion designer against a retail store, winning the case in the first instance294. 
In the United States, on the other hand, fashion is not yet recognised as protectable un-
der IP laws, since many consider that the free copying of fashion apparel makes trends 
saturate the market quickly, driving fashion designers to search out newer looks (the so-
called “Piracy Paradox”). However, even in the United States, there are fashion designers 
asking for copyright protection on their creations, on the basis that fashion is no longer 
a craft but a form of art.

Community Design and International Design

On September 24, 2007, the European Union (EU) acceded to the Geneva Act and be-
came a contracting party of the Hague Agreement for the International registration of 

294 Irish High Court, Karen Millen v. Dunnes Stores, December 21, 2007.
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Industrial Designs, and the Act entered into force with respect to the EU on 1 January 
2008. As a consequence, on the one hand the EU can be the base of an international 
design registration then extended to other countries contracting parties of the Hague 
Agreement, and on the other hand an international design registration can be extended 
to the EU.

Current harmonisation challenges for the European Union 

As a summary of the latest issues and policy thinking in the European Union, this Chapter 
concludes with a synopsis of some of the issues that are high on the European agenda in 
the field of protection of intellectual property rights:

Creative content online

In 2008, the Commission adopted a policy paper on creative content online - building on 
a 2006 consultation process and launching further measures to support the cross-border 
delivery of online content295. The Communication launched the 2008 consultation pro-
cess and identified 4 main areas requiring EU action:

•	 Availability of creative content – if online content services are to develop, more good 
content is needed, actively licensed and accurately priced for use via the new plat-
forms. 

•	 Multi-territory licensing of creative content - the lack of multi-country copyright li-
cences makes it difficult for online content to fully benefit from potential access to the 
entire EU market. 

•	 Digital rights management systems (DRMs) – these technologies, often used to re-
strict access to high-value content (e.g. sports and movies), need to be made more in-
teroperable, i.e. designed to work with all types of hard- and software. 

•	 Piracy/unauthorised file-sharing - cooperation is needed between service providers, 
producers and consumers, to:

- ensure an adequate online supply of easily available and attractive content;

- adequately protect copyrighted works; and

- raise awareness that copyright secures a legitimate reward for producers. 

The Communication also proposed a stakeholder discussion group - the “Content online 
platform” – to look at forthcoming challenges. In October 2009 the European Commis-
sion published a reflection paper on the challenge of creating a European Digital Single 
Market for creative content like books, music, films or video games. According to Com-
mission studies, a truly Single Market without borders for Creative Online Content could 
allow retail revenues of the creative content sector to quadruple if clear and consumer-

295 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions on creative content online in the Single Market {SEC(2007) 
1710}/* COM/2007/0836 final of 3 January 2008. 
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friendly measures are taken by industry and public authorities. The digital availability of 
content thus presents great opportunities for Europe, but also a number of challenges. 
First, regulatory and territorial obstacles still stand in the way of digital distribution of 
cultural products and services and can impede creativity and innovation. In addition, 
illegal downloads on a large scale can jeopardise the development of an economically 
viable Single Market for digital content; there needs to be much more encouragement 
for legal cross-border offers. Against this background, the reflection paper – drafted 
jointly by the services of Commissioners Reding and McCreevy – outlined current chal-
lenges for three groups of stakeholders – rightholders, consumers and commercial users 
– and invited everybody interested to participate in a broad debate about the possible 
European responses to them. With this public consultation, the Commission’s services 
launched a wide-ranging debate on how to develop vibrant online markets for goods 
and services protected by intellectual property rights. The consultation addressed the 
role of legal online markets and explored a variety of copyright management models 
that may induce a more rapid development of such markets. 

Digitisation of cultural material and orphan works

In 2006 the European Commission adopted a Recommendation on the Digitisation and 
Online Accessibility of Cultural Material and Digital Preservation296 calling the Member 
States to create mechanisms that would facilitate the use of orphan works and to pro-
mote the availability of lists of known orphan works and works in the public domain. So 
far, it has been largely left to Member States to identify solutions. Various studies have 
been conducted, and national initiatives have been launched. Yet, with few exceptions, 
little progress can be reported at the national level297. Orphan works are copyright-pro-
tected works (or subject matter protected by related rights), the right owners of which 
cannot be identified or located by reasonable inquiry. 

Ownership of rights

At international level, the issue of first ownership of copyright has never been the subject 
of systematic international regulation. At EU level, rules exist in relation to some works, 
but not others. One of the issues which arises frequently in relation to cross-border mat-
ters is that of the ownership of works created in the course of employment. The position 
differs from Member State to Member State. The Commission feels that this is an issue 
which needs to be analysed further before any decisions are taken.

296 Commission Recommendation 2006/585/EC of 24 August 2006 on the digitisation and online accessibility of 
cultural material and digital preservation, OJ L 236/28 of 31 August 2006.

297 Communication from the Commission “Europe’s cultural heritage at the click of a mouse: Progress on digitisa-
tion and online accessibility of cultural material and digital preservation across the EU”, COM (2008) 513, 11 
August 2008.
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Points of attachment

States grant their own nationals copyright protection for their works. Contracting states 
of international copyright conventions grant, on the basis of national treatment, the 
same level of protection to authors of other contracting states as they grant to their own 
nationals. The relevant connection with another contracting state is determined by us-
ing criteria such as nationality, which are often called points of attachment.

The relevant points of attachment for the protection of authors and performers have 
been established at international level with no margin for choice for the contracting par-
ties. Under the Berne Convention, the protection for authors applies to works by natio-
nals of one of the contracting states and to works first published in a contracting state. 
Under the Rome Convention, protection for performers is granted to performances 
which take place in a contracting state or which are incorporated in a protected phono-
gram or a broadcast.

Where the producers of phonograms are concerned, the Rome Convention provides 
three different criteria: nationality, first publication and first fixation, and leaves contract-
ing states with some choice concerning their application. There is similar flexibility con-
cerning the protection of broadcasting organisations. The possibility of choice also exists 
under the TRIPS and the WPPT.

The Commission’s Working Paper supports the need for a harmonised approach on this 
issue, for phonogram producers and broadcasting organisations.

Moral rights

Although it has been considered for a very long time, the protection of moral rights has 
never been harmonised in the European Union. At international level, the Berne Conven-
tion requires Member States to provide at least for paternity and integrity and the WPPT 
requires moral rights for performers.

The Commission points out, in assessing this issue, that new opportunities to infringe 
moral rights have been created by the electronic environment, where activities such as 
on-line linking and framing create new challenges. However, in practice they say that the 
existing international framework seems to be sufficient to contain the situation and that 
there is no apparent need to harmonise moral rights in the Community at this point.

Exhaustion of rights

The question here is whether or not the European Union should support a new rule of 
international exhaustion. This issue has been discussed at some length in recent years, 
mainly in connection with trademarks. The European Commission feels that if this issue 
is to be opened, it would have to be in the wider context of intellectual property, and not 
just in relation to copyright and related rights. 
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However, in general, it is felt that in the absence of developments at international level, a uni-
lateral change would not benefit European Member States, but might instead lead to com-
petitive disadvantage, and so the issue should be shelved again for the foreseeable future.

Spare Parts

As provided in Article 18 of the Directive 98/71/EC on the legal protection of design, 3 
years after the implementation of the Directive the European Commission submitted a 
study of the consequences of the Directive, especially in the spare parts market, and a 
year later proposed to the European Parliament and the Council an Amendment to the 
Directive in order to harmonise the internal market, in which there are States where the 
design of spare parts is not protected (on the basis of the “repairs clause”) and other 
States where it is protected. The harmonisation only concerns the secondary market 
(also called aftermarket) of spare parts, without questioning the design protection of 
spare parts in the primary market. The automotive sector is the main one affected, but 
there are also other “minor” sectors of spare parts secondary market like domestic elec-
trical appliances or watches. The Commission proposal is aimed at the liberalisation 
of the spare parts secondary market, since if the design protection were extended to 
spare parts, the holder of the design right would be given a product monopoly. Article 
14 of the Directive 98/71/EC on the legal protection of design would have therefore 
to be amended in accordance to the repairs clause, providing that the consumers are 
informed about the origin of the spare parts as well as providing a provisional period 
for the Member States that allow a design protection for spare parts before liberalising 
the sector (probably 5 years from the implementation of the amending Directive). The 
exemption of design protection is intended to apply only to visible body-integrated 
spare parts (so-called “must-match” parts), while component parts for other purposes 
will be still protectable as design.

Community Patent

The creation of a Community Patent would allow the inventors the possibility to obtain 
a single patent which is legally valid in all the Member States of the European Union, 
including future enlargements. Substantial advantages of this new system would be a 
considerable reduction in patenting costs (especially those relating to translation and fil-
ing), a simpler protection of inventions throughout the territory of the EU thanks to one 
single procedure, and the establishment of a single centralised system of Community 
Patent Courts dealing with patent litigations. However, after many years of proposals 
and discussion, the creation of a Community patent system remains for the moment a 
future plan.

International issues of concern to the EU 

Any examination of current issues must make reference to the role of the EU in the wider 
international context, and the issues that it is promoting at that level. These include the 
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issues of broadcasters’ rights, copyright limitations and exceptions for educational activi-
ties and the so-called audiovisual protocol.

The Protection of Broadcasters’ Rights

The updating of the rights of broadcast organisations has been on the WIPO agenda 
since 1997. The EU is fully supportive of the idea that a new international instrument 
is needed to update the Rome Convention in this respect. In November 2001 the EU 
presented a proposal in treaty language at the WIPO Standing Committee on Copyright 
and Related Rights (SCCR). The starting point was the level of protection under the Rome 
Convention, but drawing also on the WPPT, and some of the existing EU instruments (in-
cluding the Rental Rights Directive, The Cable and Satellite Directive, the Term Directive, 
and the Information Society Directive).

The WIPO Standing Committee produced a consolidated draft text in the summer of 
2004 covering issues such as: protected subject matter; the appropriate range of rights 
and the extension of protection to cable transmission (which the Rome Convention did 
not require). It also includes reference to issues such as webcasting and simulcasting. The 
next step in the process involved the convening of a Diplomatic Conference to consider 
the draft text. In September 2006 all of the various proposals for the Broadcast Treaty 
were compiled into a single document which had to serve as the draft treaty, although 
it contained multiple alternative provisions. Despite these drastic differences in opinion, 
the Chair of the Committee, Jukka Liedes of Finland, decided to call for convening a “dip-
lomatic conference” on the treaty (despite the lack of consensus). The thirty-third WIPO 
General Assembly, noting the strong objections of many delegates and NGOs to con-
vening a diplomatic conference on the unfinished treaty, required the SCCR to hold two 
“special sessions” and to resolve differences within the draft treaty before convening a 
diplomatic conference and the end of 2007. During the special sessions the SCCR fails to 
agree upon treaty language and basic definitions and recommends to General Assem-
bly that discussions continue before a Diplomatic Conference. In September 2007 WIPO 
General Assembly approves SCCR recommendations to delay diplomatic conference on 
the Broadcast Treaty. In March 2008 during the Sixteenth session of the SCCR despite a 
noted lack of consensus at previous sessions, many delegations express a desire to con-
tinue negotiations on the Broadcast Treaty, so the issue remains unsolved.

Limitations and Exceptions for Educational Activities 

In December 2009 WIPO carried out a Study on copyright limitations and exceptions for 
educational activities. The copyright limitations and exceptions are governed by different 
international instruments, such as Articles 9(2) and 10(2) of the Berne Convention, Article 
15 of the Rome Convention as well as Article 10 of WCT and Article 16 of the WPPT. Yet, 
exempted educational uses remain a matter for domestic laws and the study revealed 
that domestic laws are not so generous. The Study points out that national solutions are 
fragmented, insufficient and non-uniform, online teaching uses are discriminated (not 
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all national legislators are sensitive to needs of online education). It is proposed that 
exceptions should be technology-neutral and voluntary licensing schemes (and DRMs) 
can hardly find the right “balance” between interests at stake. It is suggested that since 
education is a strong public interest, copyright exceptions and limitations should be a 
matter of strict public policy (addressed by the law).

The Audiovisual Protocol

Another of the items of unfinished business at international level is the protection of 
audiovisual performances. No agreement could be reached in 1996, nor was it possible 
at the subsequent Diplomatic Conference of December 2000 to update the Rome Con-
vention in order to achieve a WIPO Audiovisual Performances Treaty. Work continues on 
the issue. The European Commission remains committed to promoting resolution of the 
problems preventing a successful outcome, the priorities being:

•	 The need to update and strengthen the level of protection accorded by the Rome Con-
vention for both sound and audiovisual performers’ rights. The level of protection for 
audiovisual exploitation should be the same as that for sound under the WPPT. There 
should be no unjustified discrimination between these two groups of performers.

•	 The protocol should be simple, and should fit into the existing framework.

•	 The principal objective should be to improve and update the protection of audiovisual 
performers and not that of audiovisual producers.

WIPO called a diplomatic conference in December 2000 to agree on the Audiovisual Per-
formances Treaty. Whilst 19 of the 20 articles received provisional agreement the issue of 
transfer turned out to be the sticking point. The USA and India with big film industries 
wanted an automatic transfer of the audio-visual performer’s rights to the film producer 
whereas the European Union wanted no such automatic transfer provision. The Diplo-
matic Conference was a spectacular failure.

At the past three meetings of the WIPO Standing Committee for Copyright and Related 
Rights under the leadership of the new Director General Francis Garry there has been 
a real impetus to get an Audiovisual Performances Treaty agreed. The plan is to accept 
the 19 provisions that received provisional agreement in 2000 and remove the Article 
12 transfer provision entirely, leaving that issue either to contract or national legislation. 
This seems to be a good plan and provided all WIPO member states can agree to accept 
the 19 articles as they stand this treaty could go to another diplomatic conference later 
this year and agreement can finally be reached. 

Enforcement of Intellectual Property Laws

The issue of progress in relation to a Directive harmonising criminal sanctions for in-
fringement of IP rights was thrown into sharp focus early in 2010, when the European 
Parliament expressed its disapproval of the actions of the European Commission in en-
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gaging in confidential negotiations concerning a new international treaty on intellectual 
property law and enforcement. 

These discussions concern the proposed Anti-Counterfeiting Agreement (“ACTA”), which 
has been the subject of discussion for some time between the representatives of approxi-
mately 30 states and intergovernmental organisation, including the European Union.

The negotiations have been taking place outside WIPO and the WTO, the normal loci for 
such discussions. In March 2010, the European Parliament expressed its disapproval in 
strong terms, indicating serious concern about the lack of transparency, and the fact that 
no mandate for the talks had been obtained by the Commission from the Parliament. 

It pointed out that the Commission is obliged to uphold the acquits communautaire when 
negotiating international agreements affecting legislation in the EU, and that according 
to documents leaked, the ACTA negotiations touch on, among other things, pending EU 
legislation concerning criminal measures on IP, and on existing EU legislation regarding 
e-commerce and data protection. It stated firmly that EU efforts to harmonise IPR en-
forcement measures should not be circumvented by trade negotiations which are out-
side the scope of normal EU decision-making processes, and called for publication of the 
ACTA negotiation texts.

The ACTA working text was subsequently published in April 2010. It contains detailed 
criminal measures and provisions not yet seen in any other international treaty concern-
ing enforcement in the digital environment. Accordingly, it remains to be seen how the 
ACTA negotiations will now impact on EU enforcement policy.

Each of the issues reviewed in this section is of potential relevance to Moldova in the 
years ahead and it is important, accordingly, that these are carefully monitored as a con-
tinuing agenda vis-a-vis the Moldovan process of EU law approximation in the IPR field.
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5. GENERAL ASSESSMENT 

Introduction

The focus of this Chapter is on an assessment of the extent to which laws and policies 
identified in Chapter 4 have been/need to be approximated in Moldova together with 
advisory comments and recommendations regarding the advantages/disadvantages 
of full approximation; impediments to full approximation and necessary institutional 
changes.

Assessment of the need for full approximation in the protection of 
intellectual property rights 

Intellectual property rights are important to Moldova (and in other countries) for a 
number of reasons, the main ones being:

•	 Encourages inventiveness: When a country provides effective protection for intel-
lectual property rights it provides an incentive on the part of its creative artists and 
inventors to write, to create art, to invent new technologies, designs and processes etc. 
If laws on intellectual property are inadequate, or poorly enforced, piracy is likely to 
thrive. This will not only deter creativity and inventions but can also thwart national de-
velopment in knowledge-based industries, such as those associated with the creation 
of software;

•	 Encourages inventors to disclose their invention instead of keeping it to them-
selves: Inventors obtain economic benefits from their work in return for having the 
invention coming into the public domain at the expiry of the patent. This provides im-
portant benefits for society;

•	 Encourages investment and transfer of technology: Comprehensive and effective 
laws on intellectual property will encourage both Moldova and foreign investors to in-
vest more capital in intellectual property related industries, including the development 
of new technology. This in turn gives the incentive and the means to finance research 
and development activities;

•	 Promotes trade flows: There is evidence suggesting that strengthened laws on intel-
lectual property – and patent laws in particular – have led to a considerable increase in 
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exports to countries where protection has been enhanced, and that this is particularly 
the case in regard to the export of equipment, machinery and food products; 

•	 Promotes fairness and justice: If a person or a company invests capital, time and in-
ventiveness into the creation of a work of art, an invention, or the acquisition of a high 
reputation for their goods or services, it would be unfair and unjust if others could take 
advantage of all that effort and investment to obtain a financial advantage. Such action 
would be a form of stealing;

•	 Protects indigenous art and culture: This is particularly the case in relation to coun-
tries that have strong indigenous art traditions. Intellectual property protection is 
easier, however, when indigenous art is the product of individual effort, in contrast to 
a communal venture;

•	 Protects consumers and the public generally: It is important that consumers and the 
public should have confidence that what they are purchasing is the genuine article or 
service, and that they be protected from deceptive practices, such as false representa-
tions of marks or designs;

  •	Provides the conditions for international protection of intellectual property: Pro-
viding stronger protection for intellectual property rights in one’s country creates the 
conditions for reciprocal recognition, and enforcement, of intellectual property rights 
in other countries, thus ensuring that inventions and creations are protected beyond 
national borders.

Assessment of impediments to full approximation 

In the Republic of Moldova, a serious effort has been made to achieve the fullest approxi-
mation in the IPR field with EU and international norms. This is particularly evident from 
the pace and extent of recent legislation, the record achievements of Moldova vis-a-vis 
the ratification of international conventions and the highly focussed efforts of AGEPI to 
raise awareness on the part of all stakeholders as to the requirements of the new stand-
ards of IPR protection. As already noted – and as will be explained further – the main 
impediments to full approximation relate to a range of barriers to effective enforcement 
of IPRs. These barriers include:

•	 Inadequate coordination of enforcement agencies;

•	 Absence of a strategic direction to enforcement;

•	 Staffing and other resource constraints;

•	 The continuing need for further training of enforcement bodies;

•	 The continuing need for further awareness raising initiatives;

•	 The need to achieve a fuller degree of judicial specialisation in regard to IPR cases;

•	 The absence of sufficient engagement of rightholders in the enforcement effort;

•	 The absence of planning, activity and achievement data in regard to the fight against 
piracy and counterfeiting;
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•	 The presently under-developed collection management system in Moldova.

Thus, on the policy-legislation-effective enforcement approximation model, further legis-
lation per se (i.e. transposition of EU Directives) is a minor consideration in regard to over-
all approximation in the IPR field. What is most lacking (and potentially damaging to the 
overall achievement in approximation) is the absence of policy leadership and a proper 
basis for credible strategic enforcement. While AGEPI has sought to fulfil these tasks, the 
Agency lacks the overall authority to do so. In principle, the recent decision to activate 
the National Commission on Intellectual Property represents a significant expression of 
political will to address precisely the kinds of impediments identified here. 

Assessment of the extent of approximation progress 

Copyright and Related Rights

Legislative Progress

The main legal act regulating the field of copyright and related rights is the 1994 Law 
on Copyright and Related Rights. As noted earlier, a new Law on Copyright and Related 
Rights was adopted by the Parliament in early July 2010. It is currently under prepara-
tion for publication and should enter into force three months after the publication. The 
new Law on Copyright and Related Right is, in general, in line with EU Law and policy. 
The differences that may still exist between the new Law and the provisions of the 8 EU 
directives in the field of copyright and related rights, follow either from the fact that 
certain provisions are applied only among EU Member States or taking into account the 
particular socio-economic development of the Republic of Moldova. For instance, the 
provisions of Article 20 of the new Law on Copyright and Related Rights which regulate 
the resale right of authors, in general, correspond to Article 1 (2) and (4) of the Resale 
Right Directive; although the level and the basis of calculation of remuneration do not 
correspond with Articles 3 and 4 of the Directive which provide for a complex system of 
royalties determined in amounts of euro adapted to the price structure and the standard 
of living of the present Member States of the European Union.

Institutional Capacity

The State Agency on Intellectual Property, AGEPI, is both a policy-making and an enforce-
ment institution in the field of protection of copyright and related rights. The Agency has 
a very good reputation and is viewed as the leading institution in the field of intellectual 
property protection. The functions and powers of AGEPI are outlined in a number of le-
gal acts, namely the Code on Science and Innovation, the Law on Copyright and Related 
Rights and the Government Regulation on the approval of the Statute and the structure 
of the State Agency on Intellectual Property. AGEPI contributes to the development and 
implementation, within the limits of its competence, of relevant policy for protecting, 
pursuing and applying the copyright, related rights and other rights protected under 
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this Law, international commitments and national interests of the Republic of Moldova; 
collects the necessary information, carries out trainings and consults with relevant 
governmental authorities and institutions, as well as with the representatives of right-
holders and IP users; submits proposals to the Government, Ministries and other cen-
tral administration authorities in cases where undertaking certain necessary measures 
aimed at implementing the IPR protection policy lies beyond its area of competence; 
participates to the drafting of normative acts aimed at protecting, pursuing and apply-
ing copyright and related rights; represents the Republic of Moldova in international 
and regional organisations in the area of copyright and related rights.

AGEPI is important as a key actor in all fields of IPR protection in Moldova and has made 
a highly professional contribution to policy making, legislation and enforcement and 
awareness initiatives in each area of IPR protection. This capacity, of course, needs con-
tinuous nurturing and updating to take account of new developments in the IP field, 
the demands of staff turnover and the improvement of institutional knowledge and de-
veloping practices. In that regard, we note that an EU funded Twinning Project with a 
strong focus on the further enhancement of institutional capacity is due to commence at 
AGEPI before the end of 2010.

Copyright Registration

One of the functions of AGEPI is the registration of copyright works. This is operated by 
the Registration and Expertise Division of the Copyright and Related Rights Department 
of AGEPI. The Government Decision on public registration of copyright works and related 
rights objects of 28 August 2001 outlines the modalities of such registration specifying 
that the public registration of copyright works and related rights objects is carried out 
with a view to promoting the copyright works and related rights objects, ensuring better 
protection of economic and moral rights of rightholders as well as reducing the number 
of infringements of these rights. The Register at AGEPI is in a form of a registration jour-
nal in manual form and also in electronic form (but not as a database). At the moment 
AGEPI is developing an e-register (a searchable data base) for copyright and related 
rights works. The intention is for this to be freely accessible and searchable on-line.

It should be noted that the registration carried out by AGEPI is a mere confirmation of a 
legal fact that, on a certain date, a specific person was in possession of a specific work. 
However, no expertise as regards the originality of the work or the authorship is per-
formed. AGEPI does perform a limited expertise of the work presented for registration 
– e.g. by checking if the work presented for registration is in conformity with the provi-
sional list of works protected by copyright outlined in the 1994 Law on Copyright and 
Related Rights. The 1994 Law on Copyright and Related Rights does provide that, in case 
of a dispute, the certificate of registration may constitute a presumption of authorship for 
the court in the absence of proof to the contrary. The version of the Draft Law on Copy-
right and Related Rights submitted to the Parliament did not contain any provisions on 
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the registration of copyright works except for the provision emphasising the fundamen-
tal “no formalities298” principle of copyright law. However, during the discussions at the 
Parliament, in was decided to include provisions on a voluntary system of registration 
of copyright works in the new Law. The necessity for such provisions is driven by three 
main factors: the increased interest in registration from rightholders, the widespread use 
of certificates of registration by the Customs authorities, and the use of certificates of 
registration by public notaries in Moldova dealing with succession matters.    

Collective Management Organisations

In the Republic of Moldova, there are two collective management organisations for copy-
right and related rights:  the Association for Copyright and Related Rights (AsDAC) and 
the National Association “Copyright”. At present, AsDAC is entitled (accredited by AGEPI) 
to collect remuneration for authors whereas “Copyright” collect remuneration for per-
formers and phonogram producers. Following a Supreme Court Decision of June 2010, 
the two CMOs are currently negotiating new arrangements for collecting remunerations, 
which should come into effect with the approval of AGEPI in August 2010. 

Various concerns may be raised with regard to the system of collective rights manage-
ment in Moldova. First, the degree of hostility and the absence of cooperation between 
the two existing CMOs is a cause of concern. The disagreements between AsDAC and 
“Copyright” concern two issues: the representation of performers, on the one hand, and 
the sharing of remuneration for private copying, on the other hand. 

AsDAC represents 1,264 Moldovan performers whereas “Copyright” has 50 membership 
agreements with Moldovan performers. It should be noted that the practice of AsDAC of 
having both copyright and related rights holders under the same roof is quite a rare one 
in the Member States of the European Union. It seems that in Moldova such a situation 
has formed due to the de facto monopoly of AsDAC, which until November 2009 was the 
only collective management organisation to receive authorisation from AGEPI to collect 
royalties on behalf of owners of copyright and related rights. 

For its part, the National Association “Copyright” believes that this situation could be 
changed by amending the formulation of the phrase “copyright and related rights” in the 
section of the Draft Law on Copyright and Related Rights dealing with collective ma-
nagement, namely by replacing the word “and” by the word “or”. However, the view here 
is that this is a misinterpretation of the meaning of the phrase in the Law/draft Law since 
the legislator uses the conjunction “and” not with a view to establishing that both copy-
right and related rights should be managed by a single collective management organi-
sation but rather with the objective to make it clear that the same terms and provisions 
shall apply both to the management of copyright and to the management of related 

298  As noted earlier in this publication, an author benefits from copyright on his/her work just by the fact of its crea-
tion and in order to be granted the copyright it is not required to register the work, submit any other notification 
act or go through other formalities.
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rights. In any event the new Law on Copyright and Related Rights uses a general formu-
lation referring to: “copyright and/or related rights”.

From a practical point of view, National Association “Copyright” finds itself in a type of a 
closed-circle situation since it would like to manage the rights of performers and, accord-
ing to “Copyright” quite a number of performers have expressed a preference for “Copy-
right” as the collective management organisation of their rights. However, as AsDAC 
was for a long period of time the only organisation entitled to collect remuneration for 
performers, they (performers) have had no choice other than to remain members of 
AsDAC. The situation changed, however, based on a recent Supreme Court of Justice 
decision (of 9 June 2010) rejecting AGEPI’s decision to refuse to issue an authorisation 
to “Copyright” to collect royalties for performers299. 

In accordance with the provisions of the new Law on Copyright and Related Rights300, if 
more organisations submit applications for accreditation related to the same category of 
rights of the same category of rightholders, AGEPI will accredit the organisation which 
better meets the conditions to be taken into account and which are set out in Article 
48(5) –

(1) a considerable part of the members of a CMO are citizens of the Republic of Moldova; 

(2) a CMO has reciprocal representation contracts with similar foreign organisations or, at 
least, takes all necessary measures to have such agreements;

(3) a CMO has the capacity to manage collectively economic rights, has the necessary staff 
and adequate technical means; 

(4) there are adequate mechanisms in place in the CMO for the collection, distribution and 
payment of the remuneration;

(5) the CMO guarantees equal treatment to all rightholders and users, in case of similar 
objective conditions; and

(6) the byelaws and other regulations of the organisation are in conformity with the provi-
sions of the Law on Copyright and Related Rights as well as provisions of other relevant 
legislation of the Republic of Moldova. 

AsDAC seems to be in a more favourable position with regard to meeting these criteria. 
First, as explained above, AsDAC represents a substantially larger cohort of Moldovan 
performers. Secondly, it is understood that the bye-laws of “Copyright” contain provi-
sions which contradict the legislation applicable to non-profit associations. Furthermore, 
AsDAC being a market leader in the Moldovan collective rights management system is 

299  The text of this Decision was unpublished and unavailable at the time of writing. 
300  Article 48 of the Law on Copyright and Related Rights No. 139 of 2 July 2010. Since the new Law on Copyright and 

Related Rights has now been adopted, it is presumed that the problem at hand will be addressed based on the 
provisions of the 2010 Law on Copyright and Related Rights rather than the 1994 Law on Copyright and Related 
Rights, currently in force. 
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likely to have a more advanced system of collection and distribution as well as a wider 
network of reciprocal representation agreements. 

In these circumstances, it will be important for the credibility of the new legislation that 
every effort is made to resolve the positions and intentions of the CMOs and to re-align 
accreditation, if necessary, to reflect a workable solution acceptable to all parties and, 
most importantly, in the best interests of all rightholders and the Moldovan system of 
intellectual property protection in general.   

In accordance with the 1994 Law on Copyright and Related Rights, AGEPI issues two 
types of accreditation/authorisation: firstly, it carries out accreditation at the moment 
of registration of the association (CMO) by the Ministry for Justice and, secondly, it takes 
a decision to authorise/refuse to authorise the accredited CMO to collect royalties/re-
muneration for the members represented by the CMO. During recent discussions of the 
Draft Law on Copyright and Related Rights at the Parliament, it was decided to abandon 
the first type of accreditation but the accreditation (authorisation) to collect royalties is 
to remain the task of AGEPI and a precondition for the actual activity of the collective 
management organisation. This is viewed as a drawback of the new Law on Copyright 
and Related Rights since it may raise problems with regard to the freedom of establish-
ment and to the freedom to provide services in the context of Moldova’s existing and 
prospective EU integration commitments301.  

Furthermore, governance problems exist in AsDAC as a result of the fact that music pub-
lishers are not represented on the Board of Directors of AsDAC. This may raise problems 
with regard to the Binding Professional Rules of CISAC which AsDAC has undertaken to 
comply with by the year 2011 and, more importantly, with regard to the future EU Direc-
tive on Collective Management Organisations which is to include provisions on equal 
representation of members.

Both AsDAC and “Copyright” lack transparency. Neither of the two collective manage-
ment organisations have an operating website where at least the general information 
on the rights managed, the members represented, the tariffs and the distribution rules 
applied could be made available to the rightholders, the users and the general public.  

Finally, AsDAC has identified the need for more advanced distribution software whereas 
“Copyright” has encountered problems with regard to the conclusion of licensing agree-
ments with TV broadcasters and has expressed a wish for greater support by AGEPI302. 

301  In 2008 the European Commission took infringement proceedings against the Czech Republic and Hungary. 
Czech and Hungarian laws provided that a single collecting society may be authorised to operate in their respec-
tive countries for each type of right and work. In the view of the European Commission, this monopoly granted 
to national companies prevented collecting societies established in other EU Member States from undertaking 
any form of activity and denied them the freedom of establishment and the freedom to provide services.  On the 
basis of the reasoned opinions of the European Commission initiating these proceedings, both countries made 
the necessary amendments to their Copyright laws.

302  “Copyright” sent a letter to AGEPI asking them whether TV broadcasters were obliged to pay royalties for pho-
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While this assessment of the CMO issues in Moldova focuses on the existing organisa-
tions and the nature and scope of their activities, a more fundamental problem is that, 
while certain rights to remuneration (the reprographic reproduction right, the public 
lending right and the resale right) may only be exercised through a collective manage-
ment organisation, no such organisation exists at present in the Republic of Moldova. 
Moreover, there is no collective management organisation for authors of visual arts, 
broadcasting organisations and producers of audiovisual works. 

Trademarks, Patents, Geographical Indications and Industrial Designs

Legislative Progress: 

The new Moldovan industrial property legislation is very much in line with the EU legis-
lation. Specifically, this refers to:

•	 Law on the Protection of Trademarks, No. 38-XVI of 29 February 2008;

•	 Law on the Protection of Inventions, No. 50-XVI of 7 March 2008;

•	 Law on Protection of Plant Varieties No. 39 - XVI  of 29 February 2008;

•	 Law on the Protection of Geographical Indications, Appellations of Origin and Tradi-
tional Specialities Guaranteed, No. 66-XVI of 27 March 2008; and

•	 Law on the Protection of Industrial Designs, No. 161-XVI of 12 July 2007.

In regard to patents, there is one main difference related to the possibility to patent 
“medical methods” in the Republic of Moldova (along similar lines to what is provided 
for by the United States Patent Law). As requested by the European Patent Office, the 
Republic of Moldova is presently considering leaving the Eurasian Patent Organisation 
in order to commence a process directed towards membership of the European Patent 
Convention, first as an extension state and then as a member. The fact that under the 
Moldovan Patent Law “medical methods” are protectable with a patent would not in 
principle be a bar for the accession of the Republic of Moldova to the European Patent 
System, although patents for “medical methods” would not be admitted if the protection 
of a patent were to be eventually requested in the Republic of Moldova through the 
European Patent Office. The possibility to patent “medical methods” would remain for 
national Moldovan patent applications; even if in the long term the further integration 
of the Republic of Moldova into the EU could require the amendment of this difference 
in patentability. 

Under the 2007 Law on the Protection of Industrial Designs, the introduction of the pro-
vision of a 3 year unregistered design protection, together with the 1 year grace period, 
could make the use of design protection more and more popular (as is happening with the 
Community Design), especially for products with a short life such as fashion collections.

nogram producers under the Law on Copyright and Related Rights. AGEPI, instead of giving an answer on the 
substance, replied by saying that it was not authorised to interpret the Law.  
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In the GIs area, the forthcoming EU-Moldova Bilateral Agreement on Geographical Indi-
cations is a very important agreement for the future relationship between the Republic 
of Moldova and the EU which warrants a scrupulous analysis by the Moldovan authori-
ties as regards its economic, political, technical and implementation implications. Given 
the relatively low number of protected Moldovan GIs by comparison with the very large 
number protected on the EU side, there is a perception of imbalance at this stage. How-
ever, even if the list of EU GI’s that will be protected in the territory of the Republic of 
Moldova by signing the bilateral agreement is much bigger than the list of Moldovan 
GI’s that will be protected in the territory of the EU on reciprocal basis, this step remains 
essential in the EU integration process of the Republic of Moldova.  

Institutional Capacity: 

The AGEPI is well organised and its officials are very skilled in dealing with issues re-
garding trademarks, patents, designs and GIs during the process of registration and first 
instance cases (the Board of Appeal) for objections and oppositions or disputes. The ar-
bitration system provided by the Law is not yet in force and will be of considerable assis-
tance to the overall industrial property protection process when in place. 

Information in the website is very well organised, although the translation into English of 
the trademark, patents and design databases (partially done) would be of great help, and 
possibly of the decisions of the Board of Appeals, or at least an abstract of their decisions. 

Moreover, there are very successful training sessions underway with the European Pa-
tent Office, the first already finished (2008-2009) and the second in process (2010-2011).

Continuing work on raising awareness about the role of trademarks, brands, patents 
and short-term patents, both registered and unregistered designs (as essential assets 
of modern companies) and geographical indications (especially as far as the Moldovan 
wine industry is concerned) remains important to promote a better understanding by 
the public in general and by local industrial property agents in particular. 

As regards responsible organisations other than AGEPI, the Police and the Customs 
would like to have more people dedicated to IP infringements, as well as to be able to 
involve much more the IP rights holders in the enforcement of their rights. Thus, raising 
public awareness is also a main issue for these organisations. As far as the Courts are 
concerned, there are too few cases to provide the appropriate degree of institutional 
and judicial experience. This is further complicated by the random distribution of cases 
to judges, whether or not they are trained in IP Law. Accordingly, the view here is that 
the training of experienced judges and their subsequent specialisation in IP legal cases 
is a particular priority for the institutional capacity of the system in Moldova. This issue is 
considered further in the following enforcement capacity assessment. 
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Enforcement across the different areas of IPR protection

Legislative Progress 

The position is as follows:

With the reservations specified hereunder, the provisions of the TRIPS Agreement and 
those of the Enforcement Directive have been largely and appropriately transposed into 
the laws and codes of the Republic of Moldova. The primary legislative instrument in 
each area of intellectual property contains a section on enforcement. These are con-
tained at:

•	 Articles 34-36 of the Law on Protection of Inventions of 7 March 2008;

•	  Articles 61-73 of the Law on Protection of Trade Marks of 29 February 2008; 

•	 Articles 70-83 of the Law on Protection of Plant Varieties of 29 February 2008;

•	 Articles 57-70 of the Law on Industrial Designs of 12 July 2007;  

•	 Articles 47-59 of the Law on Protection of Geographical Indications Appellations of Re-
gions and Traditional Specialties Guaranteed of 27 March 2008.  

Concerning  copyright and related rights, the Law of November 23rd 1994 is at the time 
of preparation of this publication about to be superseded by a new law which appears 
to fully conform to the standards of TRIPS and the EU Enforcement Directive in so far as 
enforcement measures are concerned.

The various codes providing for the practical implementation of the laws have largely been 
amended in order to implement the legislation, as it developed, but continue to be im-
proved and updated, in particular to enhance the penalties provided for infringement.

To the extent however that there are material shortcomings in the system of enforce-
ment, full approximation has not been achieved. Both the TRIPS Agreement and the EU 
Enforcement Directive envisage that the provision of the legal means for enforcement 
is not of itself sufficient: effective application of the legal provisions is integral to com-
pliance with the obligations contained in the instruments. Moreover, both the PCA and 
ENAP, and in particular Chapter 39 ENAP are specific in requiring a level of protection 
of intellectual property rights similar to that in the EU, including effective means of en-
forcement, defined as including the obligation to :  

•	 Apply international standards in this area, including in particular the TRIPS agreement.

•	 Ensure proper functioning of the judicial system to guarantee access to justice for right-
holders and availability and effective implementation of sanctions.

•	 Consolidate the relevant institutional structures, as well as of the offices for industrial 
rights, copyrights protection and collective societies. 

•	 Extend co-operation with third country authorities and industry associations.
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•	 Increase resources dedicated to enforcement, in particular for the customs authorities 
and the judicial system and increase seizures and actions against counterfeit/pirated 
goods in specifically targeted sectors.

•	 Improve the enforcement of the relevant conventions provided for by PCA Article 
49(2) and 

•	 Conduct a study on piracy and counterfeiting in Moldova and ensure effective dialogue 
with rights holders.

Institutional and practical aspects of enforcement

The State body AGEPI is the strongest element of the present enforcement system. It 
plays a central and crucial role in the protection of IP in Moldova. Its officials display 
a high level of knowledge and professionalism and have the practical capacity to dis-
charge the wide remit of the Agency.  

The judicial authorities are also interested in, and concerned to ensure the application of 
the new laws, as they develop. However, there are no specialised courts and a very small 
number of specialised judges (five in the Court of Appeal and two in the Supreme Court 
of Justice). The small number of IPR cases makes it difficult for the judges to develop 
expertise in the subject matter. Moreover, in the Supreme Court, while there are two 
judges with special expertise in intellectual property law, the practice of random alloca-
tion of cases amongst the judges means that IP cases are not heard by the judges best-
qualified to hear them. This results in inconsistency in decision-making. 

There are several problems in the Customs Service. Moldova is seen as a transit country 
for counterfeit and pirated goods originating primarily in Russia and Ukraine. Effective 
customs control is therefore a key element in the enforcement regime. While there is a 
specialised IP Unit in the Customs Service, this consists only of two persons, largely con-
ducting the administrative tasks associated with the collation of information. Although 
there is ex-officio authority for customs officers to suspend the release of goods which 
they suspect to infringe an IP right, customs officers are not sufficiently trained in the 
identification of infringing product, and appear to lack confidence in using the powers 
at their disposal. They are undoubtedly hampered by a lack of right owner co-operation. 
Their problems are compounded by corruption and the fact that the border with Trans-
nistria is to a material degree porous. 

The Ministry for Internal Affairs also contains a specialised Unit devoted to IP infringe-
ment and information crime, consisting of 7/8 persons. This is again a very small number 
and is acknowledged to be inadequate for the purpose. The Prosecutor-General has no 
staff trained in IP and in 2010 initiated no legal actions relating to IP infringement. It is 
acknowledged in that office that intellectual property is accorded a very low priority.
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There are other governmental and public bodies interested in IP enforcement. These 
include the Ministry for Justice, the Ministry for Economy, the Centre for Consumer Pro-
tection and the Medicines Agency. There is no effective co-ordination or co-operation be-
tween all interested parties. The National Commission on Intellectual Property, which was 
established in 2008 to serve this purpose, convened to commence its work in June 2010. 

There is a notable lack of co-operation by right owners, and this is a serious shortcoming 
in the present situation.  All stakeholders complain about a lack of interest on the part 
of right owners.  The incomplete and under-developed state of the system of collective 
management contributes significantly to this problem. Interestingly, one international 
stakeholder – Microsoft – with a local representative, reports a high degree of satis-
faction with the response of the authorities to his concerns and those of the Business 
Software Alliance, pointing out that while serious challenges exist, enormous progress 
has been made in Moldova since 2006. This perception demonstrates the value of right 
owner co-operation.

While AGEPI produces statistics on its own activities, apart from the BSA estimate of 
91% software piracy303, there are no current published statistics available on the scale 
and nature of piracy and counterfeiting in Moldova. There appears to be a general ac-
ceptance that levels are very high. If this is so, the number of actions initiated by cus-
toms and police, as indicated orally, appears remarkably small.

While, as mentioned, the legislation and Codes largely conform to the TRIPS Agreement 
and the Enforcement Directive, there is one aspect of legal authority that needs to be 
clarified. This is the issue of ex-officio authority for the Ministry for Internal Affairs to 
investigate and initiate legal proceedings. The Customs Service has such authority. The 
position otherwise however is that proceedings relating to industrial property, as spe-
cifically provided by law, may only be initiated on the basis of a complaint by a right 
owner. The law is silent in relation to the position concerning copyright and related 
rights. AGEPI is at the time of the preparation of this publication preparing proposals 
to define the circumstances in which ex officio action may be taken by the relavant au-
thorities. It is at the same time proposing to make right owner cooperation mandatory 
in defined circumstances.

While there is indisputable political will to provide a modern legislative system and the 
legal means of enforcement, there is a marked lack of leadership to pull the elements of 
the system together and to inspire the will of the enforcement agencies. There is also a 
marked need for training of all enforcement personnel and for a strong public awareness 
programme.

303  According to the most recent BSA data (“Seventh Annual BSA/IDC Global Software Piracy Study 2009”, published in 
May 2010), the Republic of Moldova together with Bangladesh has the third highest rate of software piracy in the 
world at 91% of all software. This places Moldova only fractionally better than the worst offender Georgia and the 
second worst Zimbabwe. At the same time, the Moldovan data in these studies shows a marginal improvement 
in that the earlier percentages were 96% (2005), 94% (2006, 92% (2007) and 90% (2008). 
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An important impetus for any system of enforcement is a well-designed and properly 
focused strategy, with operational plans allocating responsibility for the activities identi-
fied in the strategy to the relevant parties. Moldova’s existing strategy expires in 2010 
and as yet a new strategy document is not available to interested parties. The delay in 
the preparation of this new strategy communicates lack of interest and creates uncer-
tainty amongst right owners.

Overall assessment

The above assessments of intellectual property law and policy approximation in Moldova 
give rise to important conclusions, which can be summarised in the following points:

•	 A serious effort has been made in Moldova (especially in the last four years) to achieve 
the fullest approximation in the IPR field with EU and international norms. This is par-
ticularly evident from the pace and extent of recent legislation, the record achieve-
ments of Moldova vis-a-vis the ratification of international conventions and the highly 
focussed efforts of AGEPI to raise awareness on the part of all stakeholders as to the 
requirements of the new standards of IPR protection.

•	 Once the new Law on Copyright and Related Rights is brought into force, the Moldovan 
legislation will be in general in compliance with the acquis communautaire. Relevant 
secondary legislation should be drafted (e.g. regarding public lending right) in order to 
ensure that an efficient mechanism for implementation of the legislation is in place. 

•	 In the patents field, the possibility of patenting medical methods in Moldova is incon-
sistent with EU Law and a matter that should be reviewed in the context of further dia-
logue towards becoming an extension state vis-a-vis the European Patent Convention.

•	 Further legislative changes may be needed in the short and medium term to take ac-
count of on-going changes in EU Law but more particularly to take account of new 
requirements emerging from the envisaged bilateral EU-Moldova Agreement on Geo-
graphical Indications and the EU-Moldova Association Agreement – both of which are 
being negotiated at the time of writing.

•	 AGEPI is important as a key actor in all fields of IPR protection in Moldova and has made 
a highly professional contribution to policy making, legislation and enforcement and 
awareness initiatives in each area of IPR protection. This capacity, of course, needs con-
tinuous nurturing and updating to take account of new developments in the IP field, 
the demands of staff turnover and the improvement of institutional knowledge and de-
veloping practices. In that regard, it is to be noted that an EU funded Twinning Project 
with a strong focus on the further enhancement of institutional capacity is due to com-
mence at AGEPI before the end of 2010.

•	 Although registration of copyright works done by AGEPI is a mere confirmation of a le-
gal fact rather than a test of originality and/or authorship, for the time being it is viewed 
as a necessity by rightholders, enforcement authorities (Customs) and public notaries 
(for matters of succession).
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•	 The system of accreditation/authorisation of collective management organisations may 
raise concerns with regard to freedom of establishment and freedom to provide services.

•	 There is no cooperation between the two existing collective management organisa-
tions AsDAC and “Copyright”, both collective management organisations lack transpa-
rency and raise concerns with regard to the issues of governance and a further study on 
how to upgrade the collective management by establishing new CMOs or extending 
the competences of the existing ones is required.

•	 While certain rights to remuneration (the reprographic reproduction right, the public 
lending right and the resale right) may only be exercised through a collective manage-
ment organisation, no such organisation exists at present in the Republic of Moldova. 
Moreover, there is no collective management organisation for authors of visual arts, 
broadcasting organisations and producers of audiovisual works. 

•	 Continuing work on raising awareness about the role of trademarks, brands, patents 
and short-term patents, both registered and unregistered designs (as essential assets 
of modern companies) and geographical indications (especially as far as the Moldovan 
wine industry is concerned) together with copyright and related rights (especially in 
the light of  the new legislation) remains important to promote a better understanding 
by the public in general and by local industrial property agents in particular. 

•	 Enforcement however displays a number of material institutional and practical weak-
nesses which include: the absence of a strategic direction to enforcement together with 
an absence of planning, activity and achievement data in regard to the fight against 
piracy and counterfeiting; inadequate coordination of enforcement agencies; staffing 
and other resource constraints; the continuing need for further training of enforcement 
bodies and for further awareness raising initiatives; the need to achieve a fuller degree 
of judicial specialisation in regard to IPR cases; the absence of sufficient engagement of 
rightholders in the enforcement effort and the presently under-developed collection 
management system in Moldova.

•	 What is most lacking (and potentially damaging to the overall achievement in approxi-
mation) is the absence of policy leadership and a proper basis for credible strategic 
enforcement. While AGEPI has sought to fulfil these tasks, the Agency lacks the overall 
authority to do so. In principle, the recent decision to activate the National Commission 
on Intellectual Property represents a significant expression of political will to address 
precisely the kinds of impediments identified here. 

The main points of this assessment are summarised in the ANNEX 1. 

In the next Chapter, recommendations and priority actions for the period 2010 to 2015 
are presented. 
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6. RECOMMENDATIONS FOR NEXT STEPS 
AND PRIORITIES FOR 2011-2015

Based on the analysis and assessment of law approximation in the Republic of Moldova 
in the field of IPR law and policy, the view here is that future efforts in the coming years 
should be guided, in particular, by the following principles:

•	 Coordination of activities of various public institutions involved in protection of intel-
lectual property rights via strategic leadership

•	 Increased participation of rightholders in enforcement of intellectual property rights 

•	 Increased effectiveness, transparency and monitoring of enforcement efforts

•	 The fullest development of collective management in the Republic of Moldova

•	 Continuing transposition of new EU Law and Policy, where relevant.

•	 Continuous improvement of public and key stakeholder awareness and the continuous 
training of key personnel.

In the light of these general principles, and our assessment in Chapter 5, we suggest 
the certain priorities for the periods 2011 to 2013 and 2014-2015. Before turning to this, 
however, we make the following over-arching recommendations concerning strategic 
leadership and enforcement in the next 5 to 7 years.

Over-arching recommendations concerning strategic leadership 
and enforcement in the next � to � years

Strategic Leadership and the National Commission on Intellectual 
Property

As noted earlier, there is a tremendous opportunity for the National Commission on In-
tellectual Property not just to co-ordinate the work of the various Ministries, public bod-
ies and enforcement agencies concerned with the development of IP in Moldova, but 
to provide the leadership necessary to inspire the professional will to execute the laws 
now in force and to transform the enforcement landscape in Moldova. At present AGEPI 
is carrying a disproportionate share of the burden in relation to the enforcement of IPRs. 
While it is achieving a great deal, the situation is analogous to an organisation with a 
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very effective executive, but lacking leadership and direction from an effective board of 
directors or other responsible governing entity.

It is recommended that:

•	 the Commission should commence regular meeting as early as possible and commit 
itself to leading the development of a best practice system of protection of intellectual 
property and the achievement of maximum effect in reducing piracy and counterfeiting 
in Moldova. While the Government Decree provides for meeting every 6 months, it is 
recommended that, especially initially, the Commission should meet more frequently;

•	 the Commission, as one of its first tasks, should direct a formal study to identify all of 
the Ministries, enforcement agencies and public bodies in Moldova with an interest in 
the development and enforcement of IPR, and to articulate the nature of such interest. 
This exercise can serve two functions:

a) to establish that all of the relevant entities are represented on the Commission, or 
on some sub-group within the Commission. The Government decision has been 
in force since 2008 and some of the entities named may have changed name or 
function. The inclusion of the Ministry for Culture seems essential. It may be re-
levant to include the Ministry for Agriculture, in view of its new role in relation to 
the protection of Geographical Indications. The inclusion of the Medicines Agency 
may also be appropriate in some capacity as it has authority in relation to estab-
lishing the authenticity of medicines.  

 b) The second reason for such a study is to identify and initiate the necessary steps 
to allocate appropriate responsibility in relation to IP matters in all governmental 
and public bodies, to ensure that their responsibilities are reflected in their terms 
of reference, and to bring a new focus to the issue for some of the bodies con-
cerned. This type of clarity might be very useful to the process;

•	 the Commission direct other studies needed, in particular:

a) to establish a methodology for evaluating the nature and extent of piracy and 
counterfeiting in Moldova and to conduct such an evaluation (to the extent that 
this information is not already available from a report currently being carried out 
by AGEPI);

b) to examine data assembly and collation of statistics and other information regard-
ing piracy and counterfeiting, and produce a plan directing the manner in which 
such data and information might be most effectively shared amongst relevant 
parties;

c) to establish a methodology for evaluating the contribution of intellectual pro-
perty to the economy of Moldova and to conduct such an evaluation.

•	 a new Strategy on EU Law Approximation in regard to Intellectual Property Rights Protec-
tion in line with EU and international norms is prepared and published by the Commis-
sion by 2011 to guide the overall process, whether for 5 years or longer, enabling the re-
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sponsible authorities to ensure continuous focus on Moldova’s EU integration agenda 
in the IPR field, providing a clear and appropriate locus for responsibility for the process 
and its reforms, addressing the recommendations set out in this publication and pro-
viding the basis for the continuous improvement of enforcement practice and allowing 
Moldova to keep abreast of the latest debates and developments in the field304.

•	 the Commission demonstrates its leadership role in relation to the development of IP 
and its commitment to the reduction of piracy and counterfeiting in Moldova. This may 
include:

a) A high degree of transparency in relation to its activities.

b) Taking a conspicuous lead in ensuring that all governmental and other public or-
ganisations are compliant in their use of IP. To the extent that governmental and 
other public bodies are exempt from compliance with IP laws, such exemption 
might be waived or removed. 

c) Fostering the involvement of private sector stakeholders and representative or-
ganisations in the enforcement process, including, for example, by promoting 
public-private co-operation which can be conducted in various ways.

Law enforcement agencies

In regard to the Customs Service, the effectiveness of the Customs Service in containing 
illegal import, export and transit of infringing product is one of the major keys to effec-
tive enforcement in Moldova, especially given the acceptance that the country is used as 
a transit route for infringing product emanating primarily from Russia and Ukraine. With 
the challenges of the border with Transnistria and the number of border posts (104 in 
total) the Customs Service is severely challenged. It also lacks confidence in using its ex 
officio powers. Accordingly, it is recommended that:

•	 The Customs Service develops a strategy for enhanced performance, to include to the 
extent that it does not already exist, a comprehensive risk management policy. 

•	 The specialised IP Unit is enhanced and, to the extent necessary, is provided with ad-
ditional resources. 

•	 Many more customs officers are trained in the identification of infringing product at the 
border.

•	 Confidence is developed in the use of ex officio powers inter alia  by continuing to build 
co-operative relationships with principal right owners.

304  Here we note that all stakeholders need to be clear about the priorities of the Government and the direction it 
intends to take in relation to matters of IP enforcement. While the strategy is needed as a matter of priority, the 
Commission will have to decide whether it has to hand all of the information needed in order to finalise a strategy 
for a 5 year period, or whether a shorter-term approach may be necessary until the Commission has settled into 
its functions and has the results of whatever information-gathering exercises are necessary to inform the prepa-
ration of a strategy. AGEPI has already commenced working on proposals for a strategy, and of course in this as in 
other matters it may take the lead in proposing policy to the Commission.
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•	 The activity of the Customs Service is extended in so far as possible to encompass ex-
port and in-transit controls.

•	 Close co-operation with the Ministry for Internal Affairs is put in place and practised as 
a matter of course.

In respect of the Ministry for Internal Affairs (police), the specialised IP unit at the Ministry 
is also, by its own account, inadequate to keep abreast of the investigation and process-
ing of action in relation to IP infringement. It is recommended, therefore, that:

•	 This Unit is enhanced and that a reporting structure is put in place so that the Unit is 
reporting at the highest level. Dynamic leadership and the communication of a sense 
of purpose, with benchmarking against enforcement statistics standards in recent EU 
accession countries might drive a much improved result.

•	 Many more officers are trained in the identification of infringing product and in the 
investigation of internet offences related to IPRs.

•	 Ex officio authority to investigate and initiate criminal and administrative proceedings is 
provided. 

In regard to the Judiciary, the representatives of the Court of Appeal and the Supreme 
Court of Appeal communicate a genuine interest in the effective application of IP laws 
in their courts. However, there are certain difficulties that need to be addressed. To deal 
with these, it is recommended that:

•	 Specialisation of judges is adopted as a conscious policy so that it can be ensured that 
IP cases are heard by judges with particular expertise in the field. This should lead to 
greater consistency in decision-making. It will mean that IP will have to be made an 
exception to the rule of random allocation of IP cases in the Supreme Court.

•	 Judges receive more training support. Those judges in the Court of Appeal and in the 
Supreme Court of Appeal who are identified as interested in developing expertise in in-
tellectual property law and enforcement should receive further and on-going training.

•	 The present system whereby the Court of Appeal is the court of first instance in civil 
matters, with one opportunity only of recourse to the Supreme Court, should not be 
altered so that the District once again becomes the court of first instance (a point that 
is apparently being considered at present).  

•	 The present co-operation between AGEPI and the judicial authorities in relation to the 
written reasoned reporting of cases, and publication of case results is continued305. 

305  An extraordinarily large number of appeals are processed in the courts of Moldova and the figures in relation to 
IP matters are even higher than in other cases (58% was suggested as the percentage number of cases appealed 
from the Court of Appeal to the Supreme Court of Justice). Litigants appear to exhaust the possibilities in relation 
to appeals, possibly because access to the legal system appears to be inexpensive. Increased specialisation, with 
more consistency in decision-making, together with more widespread reporting of court decisions might help 
to contain the number of appeals, and reduce the burden on the system.
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In respect of all law enforcement agencies, there is a common need which is not cur-
rently met in an efficient manner - the provision of certain types of expertise. In the case 
of the Customs Service and the Ministry for Internal Affairs, the expertise required is 
technical, with both agencies endeavouring to train their personnel in the identification 
of infringing product. In the case of the court system, the expertise required is slightly 
different. Evidence of the results of technical evaluation of authenticity will be needed in 
certain cases, but more often it is legal expertise that is required. The courts are heavily 
reliant on the participation of AGEPI in court proceedings to supply this need. 

It would be worthwhile to explore this issue with a view to establishing the most ef-
ficient way of delivering technical expertise to the Customs Service and the Ministry for 
Internal Affairs, reducing duplication of effort and also limiting the requirement to train 
every police and customs officer to a high standard. If it were possible to train a unit 
of experts, operating independently of the police and customs services, and make its 
services available to both police and customs service as required, with the capacity for 
urgent response, this might, combined with ex officio authority for police, improve the 
existing position. Moreover, the intervention of a separate service, independent of both 
police and customs, might contribute to the containment of the existing problem of cor-
ruption. Where the judicial authority is concerned, heavy reliance on the intervention of 
AGEPI for the provision of legal advice is not appropriate as a substitute for specialised 
judges. Increased specialisation in the court system, as recommended above, should 
help to solve this problem. Accordingly, it is recommended that:

•	 New approaches are put in place to ensure the optimal availability of identification ex-
pertise and legal expertise across the enforcement system in Moldova.

The co-operation of right owners is another key element in an enforcement regime. The 
participation of right owners is needed to work with customs and police authorities to 
provide information to help the authorities identify and impound infringing product. 
This work can be labour intensive and time consuming on the part both of the authori-
ties and the right owners, and in a small market such as Moldova, right owners, espe-
cially international right owners, have not as yet proved willing to co-operate in sufficient 
number. Right owner involvement is also important for cooperation with customs and 
police authorities in the initiation of legal proceedings and in the provision of evidence 
in court hearings. In civil matters, it is equally important that right owners initiate legal 
action for protection of their rights. This function is most efficiently carried out in many 
cases by collective management rights organisations representing right owners. How-
ever, the present system of collective management in Moldova is under-developed and 
this contributes to the lack of right holder involvement. In respect of the role of right 
owners, it is recommended that:

•	 Customs and police authorities, with the assistance of AGEPI, collaborate with right 
owner representatives to devise the most efficient method of delivery of the informa-
tion required by the authorities.
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•	 The provision of information required by the authorities, at least in criminal cases, 
should be made mandatory, to the extent that it is not already so.

•	 The recommendations made in this publication concerning collective management or-
ganisations should be adopted.

•	 Consideration should be given to the establishment of on-going dialogue with right 
owners, by way of a consultation forum, meeting approximately half-yearly, with an 
agenda settled by AGEPI.

Concerning the role of AGEPI, it is clear that AGEPI is currently the cornerstone of IP pro-
tection and enforcement in Moldova. It appears to be involved in every single aspect of 
both the protection and the promotion of IPRs and is also deeply involved in the system 
of enforcement. It has the authority, for example, to propose penalties to the court, and 
to bring suit on behalf of authors authors (a responsibility that is provided for by the 
Code on Science and Innovation and by the AGEPI Statute but which is no longer en-
forced by the AGEPI and should be removed once the new Law on Copyright enters into 
force). It also controls the accreditation of copyright management organisations. It gives 
the impression of a highly efficient and capable executive arm of an organisation, so 
strong that it effectively directs its own governance. Leaving aside the question whether 
this is a good governance model, it is a fact that AGEPI does not, and could not acquire 
the authority to direct the activities of the law enforcement bodies. And this may be one 
of the principal reasons that law enforcement is lagging so far behind the provision of 
new laws. By strengthening the system of governance, through the active leadership of 
the National Commission on Intellectual Property, it will relieve AGEPI from sole respon-
sibility, and provide the basis for a more effective way of ensuring enforcement of IPRs in 
Moldova. More generally, it is recommended that:

•	 a study on the most appropriate remit of AGEPI is factored into the proposed new stra-
tegy at some point in the period 2011-2015. This is a project that could be appropriately 
supported by donor assistance and carried out with the assistance of suitably qualified 
external experts. [It is emphasised that this recommendation does not imply any criticism 
of any aspect of the work of AGEPI. Indeed it is the very efficiency of the organisation and its 
capacity to deliver a huge range of activities that has given rise to the need to explore this 
particular question. Moreover, it is consisrent with the mandate provided for in Article 71 of 
the 2010 Law on Copyright and related Rights for a new Special Law to be developed on on 
the activity of the State Agency on Intellectual Property].
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PHASE 1. Priorities in the period to end-201� (covering the period 
2011 to 201�)�0�

Copyright and Related Rights

In the Copyright and Related Rights field, the following priorities should be addressed in 
the next period:

•	 Following the entry into force of the new Law on Copyright and Related Rights the 
relevant secondary legislation should be drafted and adopted in order to enable the 
rightholders to fully benefit from the high level of legal protection provided for by the 
Law (on this see also Annex 1 to this publication).   

•	 AGEPI should carefully examine the actual situation with the representation of per-
formers and remain neutral with regard to both collective management organisations 
to the greatest extent possible. The mediation mechanism provided for by the new Law 
on Copyright and Related could be suggested as a tool for resolution of the current 
disagreements between AsDAC and “Copyright”.  In principle, action here should aim 
towards an agreement of cooperation (or at least certain joint initiatives such as joint 
public awareness raising campaigns) in order to demonstrate the existence of agree-
ment and cooperation between the two collective management organisations. 

•	 “Copyright” should change the name of the organisation in order to avoid causing con-
fusion among rightholders, users and the general public. Any discrepancies of the By-
laws of “Copyright” with the regulations on non-profit organisations in Moldova should 
be removed. “Copyright” is strongly encouraged to further develop its network of re-
ciprocal representation agreements with credible foreign partners and endeavour to 
become a member of foreign umbrella organisations for related rights, such as SCAPR 
(Societies’ Council for Collective Management of Performers’ Rights) or AEPO-ARTIS (As-
sociation of European Performers’ Organisations). 

•	 In order to achieve transparency of activity, both AsDAC and “Copyright” should create 
websites where all the relevant documents and information would be made accessible 
to the rightholders, users and the general public. It is strongly advisable that at least the 
byelaws, the tariffs and the distribution rules be made available on the website in the 
Moldovan, the Russian and the English languages. 

•	 With regard to the function of registration of copyright works it is recommended that 
AGEPI organise a campaign raising public awareness on the essence/legal significance 
of registration done by AGEPI in order to ensure complete transparency of the registra-
tion activity and not mislead in any way the rightholders. Such a campaign would be 
fully in line with AGEPI’s power entrusted to AGEPI under the Law on Copyright and 
Related Rights to carry out promotion activities aimed at apprising, inter alia, righthol-
ders and courts about the importance and legal and practical aspects of the protection, 
exercise and implementation of copyright and related rights.

306  See also Transposition Table in ANNEX 1.
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•	 AGEPI should also initiate discussions with creative unions of authors of visual arts (or 
other bodies grouping visual artists) in order to encourage them to start managing col-
lectively the economic rights of visual artists, including the resale right.  

•	 It is strongly advised for AsDAC to analyse the necessity of further representation of 
performers’ rights and carefully assess the advantages of confining the scope of col-
lective management to the rights of various categories of authors. With a view to bring 
the governance in line with the policy of the European Union, AsDAC should include a 
representative of music publishers on the Board of Directors of AsDAC. Assistance from 
CISAC could be sought with regard to obtaining more advanced software for the distri-
bution of royalties. 

•	 The envisaged Law on AGEPI should be developed in this period.

Trademarks, Patents, Geographical Indications and Industrial Designs

In the industrial property area, the following priorities should be addressed in the next 
period:

•	 Concerted action should be taken to further advance public and stakeholder awareness 
about the value and substance of industrial property protection (patents, trademarks, 
GIs, industrial designs).

•	 Action should be initiated to facilitate the disengagement of Moldova from the Eura-
sian Patent Organisation as a primary step in the accession of Moldova to the EPC as 
extension state.

•	 A detailed analysis should be undertaken as regards the compatibility of the Moldovan 
Patent Law with the EPC. As part of this process, AGEPI should open a dialogue (pos-
sibly via a study visit) with a comparable EPO extension state or former extension state 
and implement a patent data exchange and publication between the AGEPI and the 
EPO (MIMOSA platform). AGEPI should also work with the EPO on a customer service 
policy (IP pre-diagnosis, valuation of IP assets, patent information centres, etc.) and im-
prove where needed the online publications regarding patents.  

•	 Further training in the patents area, especially in cooperation with EPO, should be put 
in place for AGEPI officials and patent agents.

•	 The Moldovan authorities should seek to open negotiations with EPO for the accession 
of the Republic of Moldova to the EPC as extension state in this period.

•	 The possibility to introduce e-filing for patents should be examined.

•	 Further action should be undertaken to stimulate the creativity of inventors with com-
petitions and promote increased economic recognition for employees’ inventions. 

•	 A new impetus should be given to the improvement of the protection of local and fo-
reign trademarks against counterfeiting.

•	 Moldovan authorities should promote both registered and unregistered (multiple) de-
sign as an option together with trademark registration.
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•	 An effort should be made to register more Moldovan GI’s, especially for wines.

•	 The Moldovan authorities should put in place the necessary implementation mecha-
nisms to implement the bilateral Agreement with EU on Geographical Indications, pos-
sibly including legal amendments to increase powers of ex officio action and possibly 
including the creation of a GI Unit within AGEPI.

•	 Further training on industrial property law and practice should be put in place and ac-
tively promoted, especially for Judges, Police and Customs. 

•	 A specific effort should be given to the involvement of IP rights holders in IP infringe-
ment cases in the industrial property arena. Moreover, a specific database of requests 
to foreign industrial property rightholders should be put in place in order to track this. 
Where two requests have been sent to a rightholder to assist in an industrial property 
enforcement action (and this assistance has not been provided) the rightholder should 
be identified on a list of non-cooperating rightholders and this list should be published 
annually from 2012 onwards307.

•	 To further reinforce enforcement efforts, the full compatibility of Moldovan legislation 
with the EU Enforcement Directive should be achieved by 2013 (see Annex 1 on this).

PHASE 2. Priorities in the period to end-201� (covering the period 
2014 to 201�)�0�

Copyright and Related Rights

In this period, particular account should be taken of new commitments by the Republic 
of Moldova in the Copyright and Related Rights field (e.g. under the envisaged Associa-
tion Agreement with the EU), new EU legislation and the completion of priority initia-
tives from the 2011-2013 period which remain uncompleted. Apart from this, specific 
priorities should include:

•	 The drafting and adoption of necessary amendments to the Law on Copyright and Re-
lated Rights in order to ensure that the legal provisions regulating the establishment 
and activity of collective management organisations are fully in line with the freedom 
of establishment and the freedom to provide services. Further amendments should be 
considered also in this period to more fully align the legislation with certain EU Direc-
tives (on this see Annex 1 to this publication).

•	 A study on the advantages and disadvantages of the system of voluntary registration 
with a view to establishing whether the voluntary registration system is still as relevant 
and necessary for rightholders, Customs authorities and public notaries as in 2010. 
Should the results of such a study reveal that the system of voluntary registration is 
no longer such a necessity, certain alternatives to voluntary registration system may 

307  This is considered of particular importance in creating the necessary proof if enforcement efforts continue to be 
hampered by disinterest on the part of rightholders and data on the extent of this problem. 

308  See also Transposition Table in ANNEX 1.
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be considered, such as the registration of copyright works by the public notaries or a 
simple posting of copies of work by the author to himself309. 

•	 A study should be carried out on the system of collective management in Moldova in 
order to establish whether the rights of visual artists and the rights that may only be ex-
ercised through a collective management organisation are being managed collectively 
in Moldova. The study should propose further action to be taken in the field of collec-
tive rights management.  

In the industrial property area, the following priorities should be addressed in this pe-
riod:

Trademarks, Patents, Geographical Indications and Industrial Designs

Again, in this period, particular account should be taken of new commitments by the 
Republic of Moldova in regard to industrial property rights protection (e.g. under the 
envisaged Association Agreement with the EU), new EU legislation and the completion 
of priority initiatives from the 2011-2013 period which remain uncompleted. Apart from 
this, specific priorities should include:

•	 The finalisation of negotiations with the EPO for the accession of the Republic of Moldo-
va to the EPC as extension state.

•	 A review of enforcement achievements in regard to industrial property rights in 2014.

•	 Further amendments should be considered also in this period to more fully align trade-
mark legislation with certain EU Directives (on this see Annex 1 to this publication).

•	 Consideration of the transposition of EU Regulation (EC) No. 816/2006 on the compul-
sory licensing of patents relating to the manufacture of pharmaceutical products for 
export to countries with public health problems310.

309  This alternative to registration (sometimes referred to as the “poor man’s copyright”) is, despite its simplicity, a 
fairly common approach used in the Member States of the European Union. 

310  With a significant pharmaceutical industry, this initiative based on the amendment of the TRIPS Agreement 
may be of some interest to the sector in the Republic of Moldova. On 14 November 2001 the World Trade Or-
ganisation’s Ministerial Conference issued a declaration on Trade Related Intellectual Property Rights (TRIPS), 
which offers the possibility of compulsory licences, when patented medicines are too expensive for developing 
countries to be able to adequately deal with sometimes massive public health problems. Thus, third parties can 
make use of patented inventions and developing countries’ access to generic medicines is guaranteed. In 2006 
the EU, partly in response to the TRIPS declaration, published Regulation (EC) No 816/2006. The Regulation cre-
ates a mechanism in line with the WTO General Council Decision of August 2003 so that companies in the EU can 
apply for a licence to manufacture, without the authorisation of the patent holder, pharmaceutical products for 
export to countries in need of medicines and facing public health problems. There is no specific restriction on the 
pharmaceutical products covered, although there is acknowledgement that they are required to address public 
health problems since that is the context of the WTO Decision. In effect, the Regulation represents an instrument 
that will allow the compulsory licensing procedure of the WTO decision to fit within the context of EU Member 
States’ national patent law and their compulsory licensing procedures.
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7. COnCLUSiOnS

In the context of the approximation of intellectual property law and policy in Moldova, 
it is important to reiterate that law approximation is a complex and medium term pro-
cess which involves the alignment of policies, the correct harmonisation/transposition 
of relevant laws, the updating of such laws where appropriate, the establishment and 
resourcing (via new organisations or otherwise) of necessary institutional structures and 
the pursuit of credible and objectively verifiable implementation and enforcement. Thus, 
simply drafting EU style laws for Moldova (“transposition” or “harmonisation” of laws) is 
a much narrower concept that does not achieve the desired benefits for the Republic of 
Moldova or the implementation of commitments regarding law approximation in any 
particular field. 

From the analysis here, it is clear that:

•	 The fullest protection of intellectual property rights is of importance for a range of rea-
sons, both to the EU and for the Republic of Moldova.

•	 Significant progress has been achieved in the Republic of Moldova in its law approxi-
mation efforts in the IPR field.

•	 Further approximation will be needed in coming years to address new commitments 
by the Republic of Moldova.

In the assessment of the extent to which laws and policies identified in this publication 
have been/need to be approximated in Moldova and our recommendations for the com-
ing years, the key conclusions in regard to the protection of intellectual property rights 
in Moldova in line with EU and international norms and the development of further pro-
tection in Moldova are the following:

•	 While legislative harmonisation is effectively completed with the adoption of the new 
Law on Copyright and Related Rights, enforcement remains the key challenge to full 
approximation in the IPR field.

•	 Improved enforcement (as the central need for the coming years) will involve improve-
ments in staffing, specialisation and training in the relevant stakeholder organisations. 

•	 Two additional critical factors are of particular importance in the enforcement dimen-
sion of Moldovan approximation to EU standards in regard to intellectual property rights 
protection - enforcement leadership (including concerted anti-piracy activities) and the 
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more active involvement of rightholders in enforcement activity. In particular, there is a 
clear need for coordination and enforcement leadership built around a coherent enforce-
ment strategy. In that regard a specific opportunity to address this issue arises from the 
activation of the National Commission on Intellectual Property in June 2010.

We attach major importance to the need for a continuing and revised overall strategic 
approach to approximation in the IPR field and recommend that AGEPI prepares a new 
medium to long-term Strategy on EU Law Approximation in regard to Intellectual Property 
Rights Protection in line with EU and international norms based on the analysis in this pub-
lication. This approach should have particular regard to a number of core principles (in-
cluding: coordination of activities of various public institutions involved in protection of 
intellectual property rights via strategic leadership, increased participation of righthold-
ers in enforcement of intellectual property rights, increased effectiveness, transparency 
and monitoring of enforcement efforts, the fullest development of collective manage-
ment , continuing transposition of new EU Law and Policy, where relevant and the con-
tinuous improvement of public and key stakeholder awareness and the continuous 
training of key personnel). This strategic approach to future approximation must also 
take due account of any new or refined obligations undertaken by Moldova with the EU 
in the context of a future association agreement and a future agreement on geographi-
cal indications, both of which are being negotiated at present.

In the context of an adopted Strategy on EU Law Approximation in regard to Intellec-
tual Property Rights Protection in line with EU and international norms based on the 
analysis in this publication, it is also of some importance that international and bilateral 
donors continue to play a strong role in the coming years to achieve high grade results 
in the continuing approximation of Moldovan IPR law and policy to EU and international 
standards. 
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ANNEX 2

g Table of Moldovan legislation and EU legislation and  
 jurisprudence

International Treaties and Conventions

Paris Convention for the Protection of Industrial Property (1883).

Berne Convention for the Protection of Literary and Artistic works (1886), as revised.

Madrid Agreement concerning the International Registration of Marks (1891), as re-
vised.

Madrid Agreement for the Repression of False or Deceptive Indications of the Source of 
Goods (1891).

Hague Agreement Concerning the International Deposit of Industrial Designs (1925), as 
revised.

Universal Copyright Convention (Geneva, 1952).

Nice Agreement Concerning the International Classification of Goods and Services for 
the purposes of the Registration of Marks (1957).

Lisbon Agreement for the Protection of Appellations of Origin place and their Interna-
tional Registration (1958).

International Convention for the Protection of Performers, Producers of Phonograms 
and Broadcasting Organisations (Rome, 1961).

International Union for the Protection of New Varieties of Plants (1961), as revised.

Convention Establishing the World Organisation of Intellectual Property (1967).

Locarno Agreement Establishing the international classification for Industrial Designs 
(1968).

Patent Cooperation Treaty, (Washington, 1970).

Convention for the Protection of Producers of Phonograms against Unauthorised Dupli-
cation of their Phonograms (Geneva, 1971).

Strasbourg Agreement Concerning the International Patent Classification (1971).
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Vienna Agreement Establishing the International Classification of Figurative Elements of 
Marks (1973).

European Patent Convention, Munich 1973 (as amended 2000).

Convention Relating to the Distribution of Programme-Carrying Signals Transmitted by 
Satellite (Brussels, 1974).

Budapest Treaty on the International Recognition of the Deposit of Micro-organisms for 
the purposes of Patent Protection (1977).

Nairobi Treaty on the protection of the Olympic symbol (1981).

Harare Protocol on Patents and Industrial Designs, ARIPO, 1982.

Protocol Relating to the Madrid Agreement Concerning the International Registration of 
Marks (1989).

Washington Treaty on Intellectual Property in Respect of Integrated Circuits, 1989.

Agreement concerning the measures of protection of Industrial Property and establish-
ing the Inter-State Council for Industrial Property (Moscow, 1993).

CIS Agreement on the cooperation in the field of the protection of copyrights and neigh-
bouring rights (Moscow, 1993).

Trademark Law Treaty (Geneva, 1994).

General Agreement on Tariffs and Trade (GATT), 1994.

Eurasian Patent Convention (Moscow, 1994).

Agreement on Trade-Related aspects of Intellectual Property Rights, (WTO TRIPs Agree-
ment, 1994).

WIPO Copyright Treaty (Geneva, 1996).

WIPO Performances and Phonograms Treaty (Geneva, 1996).

EU-Moldova Partnership and Cooperation Agreement, 1998.

Patent Law Treaty (2000).

Singapore Treaty on the Law of Trademarks (2006).

Agreement on Prevention of Intellectual Property Rights Infringements (Moscow, 1998).
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Agreement on Cooperation for the Prevention and Repression of False Trademarks and 
Geographical Indications (Minsk, 1999).

Agreement on Mutual Securing of Interstates Secrets in the field of the Legal Protection 
of Inventions (Minsk, 1999).

Moldovan legislation

Constitution and Codes

The Constitution of the Republic of Moldova, Article 33, 29 July 1994.

Tax Code of the Republic of Moldova, No.1163-XIII, 24 April 1997.

Customs Code of the Republic of Moldova, No. 1149-XIV of 20 July 2000.

Criminal Code of the Republic of Moldova, No. 985-XV, 18 April 2002, as amended.

Civil Code of the Republic of Moldova, No.1107-XV, 6 June 2002.

Code of Criminal procedure of the Republic of Moldova, No. 122-XV, 14 March 2003.

Code of Civil Procedure of the Republic of Moldova, No. 225 –XV, 30 May 2003.

Code on Science and Innovations approved by Law No. 259-XV of 15 July 2004.

Television and Radio Code of the Republic of Moldova, No. 260 – XVI, 27 July 2006.

Contravention Code of the Republic of Moldova, No.218 – XVI, 24 October 2008.

Laws

Law on State Duties, No.1216-XII, 3 December 1992.

Law on Commercial Secrets, No. 171-XIII of 6 July 1994, as amended. 

Law on Libraries, No. 286-XIII, 16 November 1994.

Law on the Copyright and Related Rights, No.293-XIII, 23 November 1994.

Law on Education, No. 547, 21 July 1995.

Law on Customs Tariffs, No. 1380-XIII, 20 November 1997.

Law on Protection of Topographies of Integrated Circuits, No. 655-XIV, 29 October 1999.

Law on External Trade Activities, No. 1031-XIV, 8 June 2000.
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Law on the ratification of the Madrid Agreement for the Repression of False or Deceptive 
Indications of the Source on Goods (1891), No. 1330 -XIV, of 27 October 2000.

Law on Architectural Activities, No. 1350-XIV, 2 November 2000.

Law on Rationalisation Activities, No. 138-XV, 10 May 2001.

Law on Moldova’s accession to the World Trade Organisation No. 218-XV of 1 June 2001.

Law on Pledge, No. 449, 30 July 2001.

Law on Evaluation Activities, No. 989, 18 April 2002.

Law on the distribution of copies of works and phonograms, No. 1459-XV, 14 November 
2002.

Law on Investments into Entrepreneurial Activities, No. 81-XV, 18 March 2004.

Law on the acceptance of amendments to some international treaties administered by 
the World Organisation of Intellectual Property, No. 90- XVI, 20 April 2006.

Law on the ratification of the amendment and joining the Central European Free Trade 
Agreement (CEFTA) No.120-XVI of 4 May 2007.

Law on the Protection of Industrial Designs and Models No. 161 of 12 July 2007.

Law on the approval of the National Development Strategy for 2008–2011 No. 265-XVI 
of 21 December 2007.

Law on the Protection of Trademarks No. 38-XVI of 29 February 2008.

Law on the Protection of Plant Varieties No. 39-XVI of 29 February 2008.

Law on the Protection of Inventions No. 50-XVI of 7 March 2008.

Law on the Protection of Geographical Indications, Appellations of Origin and Traditional 
Specialities No. 66-XVI of 27 March 2008.

Law on Moldova joining the Convention Relating to the Distribution of Programme-Car-
rying Signals Transmitted by Satellite No. 117-XVI of 22 May 2008.

Law on the ratification of Singapore Treaty on the Law of Trademarks No. 214-XVI of 23 
October 2008.

Law on Copyright and Related Rights No. 139 of 2 July 2010 (not yet in force). 
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Presidential Decrees

Decree of the President of the Republic of Moldova No. 229 on the ratification of the Bu-
dapest Treaty on the international recognition of the storage of micro-organisms aimed 
at ensuring protection via patents (1977), of 30 December 1993.

Decree of the President of the Republic of Moldova No. 229 on the ratification of the Nai-
robi Treaty on the protection of the Olympic symbols (1981), of 30 December 1993.

Decree of the President of the Republic of Moldova of No. 229 on the ratification of the 
Hague Agreement on the international storage of industrial designs and models (1925), 
of 30 December 1993.

Parliamentary Decisions

Decision of Parliament No 1318-XII on the ratification of the World Convention on Copy-
right (Geneva, 1952), of 2 March 1993.

Decision of Parliament No 1328 - XII on the ratification of the Convention for the estab-
lishment the World Organisation of Intellectual Property (1967), of 11 March 1993.

Decision of Parliament No 1624 - XII on the ratification of the Madrid Agreement on the 
international registration of trademarks (1891) of 26 October 1993.

Decision of Parliament No 510 - XIII on the ratification of the Rome Convention (1961), 
of 22 June 1995.

Decision of Parliament No 511- XIII on the ratification of the Berne Convention on the 
protection of literary and artistic works (1971), of 22 June 1995.

Decision of Parliament No 615 - XIII on the ratification of the Eurasian Patent Convention 
(1994), of 27 October 1995.

Decision of Parliament No 614 - XIII on the ratification of the Madrid protocol (1989), of 
27 October 1995.

Decision of Parliament No 615 - XIII on the ratification of the Trademark Law Treaty, of 27 
October 1995.

Decision of Parliament No 1251 - XIII on the ratification of the Nice Agreement on the 
international classification of the goods and services aimed at registering trademarks 
(1957) of 10 July 1997.

Decision of Parliament No 1355 - XIII on the ratification of the International Convention 
on the protection of new plant varieties (1961), of 22 October 1997.
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Decision of Parliament No 1452 - XIII on the ratification of the WIPO Performances and 
Phonograms Treaty (Geneva, 1996) and the WIPO Copyright Treaty (Geneva, 1996), of 28 
January 1998.

Decision of Parliament No 206 - XIV on the ratification of Cooperation Agreement in the 
field of protection of copyright and related rights, of 25 November 1998.

Decision of Parliament No 796 - XIV on the ratification of the Convention for the pro-
tection of phonogram producers against non-authorised reproduction of phonograms 
(Geneva, 1971), of 10 February 2000.

Decision of the Parliament No. 160 – XVI on the approval of the Strategic Directions of 
Activities in the field of Science and Innovation for the years 2006 – 2010, 21 July 2005.

Government Decisions

Government Decision No.760 on the approval of the Regulation for the Production of 
Wine and other Vine-bearing Products with Origin Title, of 10 November 1995.

Government Decision No. 774 on Taxes for Services with Legal Significance in the Field of 
the Protection of Objects of Industrial Property, 13 August 1997.

Government Decision No. 933 on the Awarding of WIPO Gold Medals: ”Outstanding In-
ventor” and ”Innovation Enterprise”, 12 September 2000.

Government Decision No. 641 on the Minimal Tariffs in Copyright Remuneration, 12 July 2001.

Government Decision No. 852 on the Method of Using the Trademarks owned by the 
State, 16 August 2001.

Government Decision No. 901 on the State Registration of the Works protected by Copy-
right and Related Rights, 28 August 2001.

Government Decision No.1080 on the approval of the List of Trademarks owned by the 
State, 8 October 2001.

Government Decision No.1245 on the adoption of the Agreement on Prevention of the 
Intellectual Property Rights Infringements (1998), of 15 November 2001.

Government Decision No. 1331 on the ratification of the the Agreement on Mutual Se-
curing of Interstates Secrets in the Field of the Legal Protection of Inventions (CIS), of 3 
December 2001.

Government Decision No. 1332 on the ratification of the Agreement on Cooperation for 
the Prevention and Repression of False Trademarks and Geographical Indications (CIS) of 
3 December 2001.
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Government Decision No.1362 on the approval of Industrial Property Representatives, 
21 October 2002.

Government Decision No. 744 on the approval of the Regulation on Method for Produc-
tion, Issuance and Application of Control Marks on Copies of Works and Phonograms 
and of Regulation on the Method of Registering Receivers of Control Marks in the State 
registry, 20 June 2003.

Government Decision No. 783 on the Evaluation of Objects of Intellectual Property, 30 
June 2003.

Government Decision No. 1143 on the Development strategy of national systems of pro-
tection and use of intellectual property until 2010 of 18 September 2003.

Government Decision No. 1425 on the Method and Conditions for Issuing Permits to use 
Official and Historic Name of the State in Trade Marks or/and in Service Marks, 2 Decem-
ber 2003.

Government Decision No. 1609 on the approval of a Regulation on the Objects of Indus-
trial Property Created in the Course of the Execution of Professional Duties, 31 December 
2003.

Government Decision No. 1016 on the creation of the State Enterprise “State Agency for 
Intellectual Property”, 13 September 2004.

Government Decision No.1378 on the approval of the Statute and Structure of AGEPI, 13 
December 2004.

Government Decision No. 356 on the approval of the Action Plan Republic of Moldova 
– European Union, 22 April 2005.

Government Decision No. 551 on Some Measures for Wine Production with the Origin 
Title, 7 June 2005.

Government Decision No. 93 on the creation of the national virtual centre SECI/GUAM 
for combating terrorism, organised crime, illegal drugs circulation and other serious 
crimes, 27 January 2006.

Government Decision No. 889 on the Implementation of the Action Plan Republic of 
Moldova – European Union, 3 August 2006.

Government Decision No. 1149 on the Strategy for Industrial Development until 2015, 5 
October 2006.

Government Decision No. 1288 on the approval of the Investment Attraction and Export 
Promotion Strategy for 2006-2015, 9 November 2006.
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Government Decision No. 489 establishing the National Commission on Intellectual 
Property, of 29 March 2008.

Government Decision No. 1496 on the approval of a Regulation on the Procedure for 
Submission, Expertise and Registration of Industrial designs and models, 29 December 
2008.

Government Decision No. 27 approving the Regulation on the State Registration of the 
Results of Research Activities (Annex V of the Partnership Agreement between the Go-
vernment of the Republic of Moldova and the Science Academy for 2009-2012), 22 Janu-
ary 2009.

Government Decision No. 123 on the approval of the State Programme for Sustaining 
Small and Medium-sized Enterprises for the years 2009-2011, 10 February 2009.

Government Decision No. 257 on the approval of the Regulation of the Appeal Board of 
AGEPI, 2 April 2009.

Government Decision No. 295 on the approval of a Regulation on the Procedure for the 
Submission and Consideration of Applications for Granting and Holding Plant Variety 
Patents, 16 April 2009. 

Government Decision No. 488 on the approval of a Regulation on the Procedure for the 
Submission, Expertise and Registration of Trademarks, 13 August 2009.

Government Decision No. 528 on the approval of a Regulation on the Procedure for the 
Submission and Consideration of Applications for and Issuance of Invention Patents, 1 
September 2009.

Government Decision No. 610 on the approval of a Regulation on the Procedure for the 
Submission, Expertise and Registration of Geographical Indications, Appellations of Ori-
gin and Traditional Specialities Guaranteed, of 5 July 2010

AGEPI Regulations

Regulation on the Registration of Licence Contracts relating to Industrial Property Ob-
jects in the Republic of Moldova, approved by the AGEPI Director General Order, No. 40 
of 16 May 1997.

Regulation on the Application of Law No. 655/1999 on the Protection of Integrated Cir-
cuits, approved by the Director General of AGEPI, No. 72 of 20 June  2000.

Order on the approval of a Regulation Introducing Changes into Application and into 
National Registries for Industrial Property Objects, and on the Registration of Transfer of 
Rights on Industrial Property Objects, No. 73 of 4 May 2002.
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Regulation on the Specialised Arbitration under AGEPI in the Field of Industrial Property, 
approved by the AGEPI Director General Order No. 92 of 18 July 2003.

Regulation on the Mode of Certification and Registration of Industrial Property Repre-
sentatives, approved by the AGEPI Director General Order No.133 of 24 October 2003.

Order on the approval of a Regulation on Access to Information kept in AGEPI, No. 63 of 
2 June 2009.

AGEPI Regulation on the Registration of Pawning Industrial Property Objects Rights, ap-
proved by the Order of the Director General of AGEPI No. 167 of 30 December 2009.

Moldovan Supreme Court of Justice

Decision of the Plenum of the Supreme Court of Justice on “Practice for the application 
by the courts of some provisions of the copyright and related rights legislation”, No. 32 
of 9 November 1998.

Decision of the Plenum of the Supreme Court of Justice on “Practice for the application 
by the courts of some provisions of the industrial property protection legislation”, No. 26 
of 24 December 2001.  

EU legislation

Treaty on the Functioning of the European Union, 2008.

Council Regulations

Council Regulation (EEC) No 2092/91, OJ L 198, 22 July 1991 – now repealed.

Council Regulation (EEC) No 1768/92 of 18 June 1992 concerning the creation of a 
supplementary protection certificate for medicinal products, OJ L 182 of 2 July 1992 
as amended by Regulation (EC) No 1901/2006 of the European Parliament and of the 
Council of 12 December 2006, OJ L 378 of 27 December 2006. 

Council Regulation (EEC) No 2081/92 of 14 July 1992 on the protection of geographical 
indications and designations of origin for agricultural products and foodstuffs, OJ L 208 
of 24 July 1992.

Council Regulation (EEC) No 2082/92 of 14 July 1992 on certificates of specific character 
for agricultural products and foodstuffs, OJ L 208 of 24 July 1992, as amended.

Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade-
mark,  OJ L 11 of 14 January 1994 (as amended by Council Regulation (EC) No 3288/94 
of 22 December 1994, Council Regulation (EC) No 807/2003 of 14 April 2003, Council 
Regulation (EC) No 1653/2003 of 18 June 2003, Council Regulation (EC) No 1992/2003 
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of 27 October 2003 (to give effect to the accession of the European Community to the 
Protocol relating to the Madrid Agreement), Council Regulation (EC) No 422/2004 of 19 
February 2004 and codified by Council Regulation 207/2009 of 26 February 2009 on the 
Community Trademark, OJ L 78 of 24 March 2009. 

Council Regulation (EC) No 2100/94 of 27 July 1994 on Community plant variety rights, 
OJ L 227 of 1 September 1994 as amended by Council Regulation (EC) No 2506/95 of 25 
October 1995, OJ L 258 of 28 October 1995, Council Regulation (EC) No 807/2003 of 14 
April 2003, OJ L 122 of 16 May 2003, Council Regulation (EC) No 1650/2003 of 18 June 
2003, OJ L 245 of 29 September 2003, Council Regulation (EC) No 873/2004 of 29 April 
2004, OJ L 162 of 30 April 2004 and Council Regulation (EC) No 15/2008 of 20 December 
2007, OJ L 8 of 11 January 2008.

Council Regulation (EC) No. 6/2002 of 12 December 2001 on Community Designs, OJ L 
3 of 5 January 2002 as amended by Council Regulation No. 1891/2006 of 18 December 
2006 to give effect to the accession of the European Community to the Geneva Act of 
the Hague Agreement concerning the international registration of industrial designs, OJ 
L 386 of 29 December 2006.

Council Regulation (EC) No 1383/2003 of 22 July 2003 concerning customs action against 
goods suspected of infringing certain intellectual property rights and the measures to 
be taken against goods found to have infringed such rights, OJ L 196 of 2 August 2003.

Council Regulation (EC) No 509/2006 of 20 March 2006 on agricultural products and 
foodstuffs as traditional specialities guaranteed, OJ L 93 of 31 March 2006.

Council Regulation (EC) No 510/2006 of 20 March 2006 on the protection of geographical 
indications and designations of origin for agricultural products and foodstuffs and the 
rules on certificates of specific character (TSG) for agricultural products and foodstuffs, 
OJ L 93 of 31 March 2006.

Council Regulation (EC) No 834/2007 of 28 June 2007 on organic production and labelling 
of organic products and repealing Regulation (EEC) No 2092/91, OJ L 189 of 20 July 2007.

Directives

Council Directive 89/104/EEC of 21 December 1988 to approximate the laws of the Mem-
ber States relating to trade marks, OJ L 40 of 11 February 1989.

Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain provisions 
laid down by Law, Regulation or Administrative Action in Member States concerning the 
pursuit of television broadcasting activities, OJ L 298 of 17 October 1989, as amended. 

Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer pro-
grammes, OJ L 122 of 17 May 1991 as amended by Council Directive 93/98/EEC of 29 
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October 1993, OJ L 290 of 24 November 1993 and codified in Directive 2009/24/EC of the 
Council and the European Parliament of 23 April 2009, OJ L111 of 5 May 2009. 

Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right and 
on certain rights related to copyright in the field of intellectual property, OJ L 346 of 27 
November 1992.

Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules 
concerning copyright and rights related to copyright applicable to satellite broadcasting 
and cable retransmission, OJ L 248 of 6 October 1993. 

Council Directive 93/98/EEC of 29 October 1993 harmonising the term of protection of 
copyright and certain related rights, OJ L 290 of 24 November 1993.

Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on 
the legal protection of databases, OJ L 77 of 27 March 1996.

Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 on the 
legal protection of biotechnological inventions, OJ L 213 of 30 July 1998.

Directive 98/71/EC of the European Parliament and of the Council of 13 October 1998 on 
the legal protection of designs, OJ L 289 of 28 October 1998. 

Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on 
certain legal aspects of information society services, in particular electronic commerce, 
in the Internal Market, OJ L 178 of 17 July 2000.

Directive 2001/29/EC of the European Parliament and of the Council on the harmonisa-
tion of certain aspects of copyright and related rights in the information society, OJ L 167 
of 22 June 2001.

Directive 2001/84/EC of the European Parliament and of the Council of 27 September 
2001 on the resale right for the benefit of the author of an original work of art, OJ L 272 
of 13 October 2001.

Directive 2004/48/EC of the Council and the European Parliament of 29 April 2004 on the 
enforcement of intellectual property rights, OJ L 157 of 30 April 2004.

Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 
on rental right and lending right and on certain rights related to copyright in the field of 
intellectual property (codified version),  OJ L 376 of 27 December 2006.

Directive 2006/116/EC of the European Parliament and of the Council of 12 Decem-
ber 2006 on the term of protection of copyright and certain related rights (codified 
version),  OJ L 372 of 27 December 2006.
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Commission Regulations and Recommendations

Commission Regulation (EC) No 1891/2004 of 21 October 2004 laying down provisions 
for the implementation of Council Regulation (EC) No 1383/2003 concerning customs 
action against goods suspected of infringing certain intellectual property rights and the 
measures to be taken against goods found to have infringed such rights, OJ L 328 of 30 
October 2004.

Commission Recommendation of 18 May 2005 on collective cross-border management 
of copyright and related rights for legitimate online music services, OJ L 276 of 21 
October 2005.

Commission Recommendation 2006/585/EC of 24 August 2006 on the digitisation and 
online accessibility of cultural material and digital preservation, OJ L 236/28 of 31 August 
2006.

Other legislation

The Statute of Kilkenny, 1368, Ireland.

Copyright Act 1709, 8 Anne c.19  Great Britain.

Statute of Monopolies, 1623 (21 Jac. 1, c.3) Great Britain.

Copyright, Designs and Patents Act, 1988, United Kingdom.

United States Constitution, 1787, Article I, Section 8, Clause 8. 

Uniform Trade Secrets Act of the United States of America.

Unfair Competition Prevention Act, 1993, Japan.

Resale Royalty Right for Visual Artists Act, 2009, Australia.

EU cases

Case C-431/05: Merck Genericos – Produtos Farmaceuticos Ltd. V. Merck and Co. Inc., Merck 
Sharp and Dohme Ltd (2007), 3 CMLR 49.

Case C-46/02: Fixtures Marketing Ltd – v – Oy Veikkaus Ab. Judgment of 9 November 2004. 

Case C-203/02: The British Horseracing Board Ltd et al (“BHB”) – v – William Hill Organisation 
Ltd. Judgment of 9 November 2004. 

Case C-338/02: Fixtures Marketing Ltd – v – AB Svenska Spel. Judgment of 9 November 2004.

Case C-444/02: Fixtures Marketing Ltd – v – OPAP. Judgment of 9 November 2004.
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Other cases

European Court on Human Rights: Case No.19247/03: Balan vs. Republic of Moldova. 
Judgment of 29 January 2008.

Procter & Gamble Co. V. Reckitt Benckiser Ltd, UK Court of Appeal, October 10, 2007.

Karen Millen Ltd v. Dunnes Stores & Anor, High Court of Ireland, December 21, 2007. 
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ANNEX 3
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Annex 4

g CEFTA 2006 Agreement – Annex 7 conventions

1. Convention Establishing the World Intellectual Property Organisation (WIPO Conven-
tion 1967, as amended 1979). 

2. Berne Convention for the Protection of Literary and Artistic Works of 1886 (Paris Act 
1971).

3. WIPO Copyright Treaty (Geneva, 1996). 

4. WIPO Performances and Phonograms Treaty (Geneva, 1996).

5. Madrid Agreement Concerning the International Registration of Marks (1891). 

6. Nice Agreement Concerning the International Classification of Goods and Services for 
the Purposes of the Registration of Marks (1957). 

7. Patent Cooperation Treaty (PCT, Washington,1970). 

8. Agreement on Trade Related Aspects of Intellectual Property Rights (WTO TRIPS Agree-
ment). 

9. Universal Copyright Convention (Geneva Text, 1952)314. 

10. Universal Copyright Convention (Paris Text 1971)315. 

11. International Convention for the Protection of Performers, Producers of Phonograms 
and Broadcasting Organisations (Rome Convention, 1961). 

12. Convention for the Protection of Producers of Phonograms Against Unauthorised 
Duplication of their Phonograms (Phonogram Convention, Geneva 1971). 

13. Convention Relating to the Distribution of Programme-Carrying Signals Transmitted 
by Satellite (Satellite Convention, Brussels, 1974).

14. Paris Convention for the Protection of Industrial Property (1883). 

15. Locarno Agreement Establishing an International Classification for Industrial Designs 
(1968).

16. Strasbourg Agreement Concerning the International Patent Classification (1971). 

314  Otherwise known as the UNESCO Universal Copyright Conventions. These are the only CEFTA 2006 Conventions 
not yet ratified by the Republic of Moldova which, in accordance with CEFTA 2006 must do so by 2014. 

315  Also part of the UNESCO Universal Copyright Conventions – see previous note.
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17. Vienna Agreement Establishing an International Classification of the Figurative Ele-
ments of Marks. 

18. Budapest Treaty on the International Recognition of the Deposit of Microorganisms 
for the Purposes of Patent Procedure (1977). 

19. Protocol Relating to the Madrid Agreement Concerning the International Registra-
tion of Marks (Madrid Protocol, 1989). 

20. Hague Agreement on the International Deposit of Industrial Designs, of Novem-
ber 6, 1925, as revised in the Hague on November 28, 1960 (the Hague Act, 1960), and 
amended in Stockholm, on July 14, 1967, with the amendments of September 28, 1979 
(Stockholm Complementary Act, 1967). 

21. Geneva Act of the Hague Agreement on the International Registration of Industrial 
Designs, as adopted in Geneva on July 2, 1999. 

22. Patent Law Treaty (PLT). 

23. Trademark Law Treaty (TLT).

24. Nairobi Treaty on the Protection of the Olympic Symbol Party.

25. International Convention for the Protection of New Varieties of Plants (UPOV).
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