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ABSTRACT 
The qui tam provisions of the False Claims Act (FCA) have proven 
remarkably successful in combating fraud against the government, 
resulting in the recovery of over 30 billion in taxpayer dollars. Under 
the FCA, whistleblowers (or qui tam plaintiffs) who assist the 
government with prosecuting a fraud case receive a percentage 
award or share of the government’s recovery—typically, 15%–25%. 
However, the statute lacks criteria for determining the exact amount. 
Statistically, the expected average percentage may be 20%, which is 
the midpoint. But surprisingly, the overall average percentage is less 
than 17%. This discrepancy reveals a growing problem that must be 
addressed to ensure that whistleblowers are awarded properly and to 
encourage more whistleblowers to step forward. This Article 
identifies causes contributing to the problem and proposes a new, 
textually based solution that is consistent with the statutory 
framework that restores equity to the process of determining the 
relator’s share. Given the divergent approaches taken by the lower 
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courts, an article is needed that clarifies the law and creates a 
uniform standard for setting award amounts for the most important 
anti-fraud statute the government uses to combat fraud. 
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INTRODUCTION 
The False Claims Act (FCA),1 a qui tam2 statute, has proven 

remarkably successful in combating fraud against the government, 
resulting in the recovery of over 30 billion in taxpayer dollars.3 It is 
also one of the fastest growing areas of federal litigation because of 
the large amounts at stake and the unique qui tam enforcement 
mechanism.4 Under the FCA, relators (also known as whistleblowers 
or qui tam plaintiffs) who provide information about fraud committed 
against the United States Government to the Department of Justice 
(DOJ) and who assist with the action may receive a percentage award 
or share of the government’s recovery.5 The FCA sets percentage 
ranges for determining the relator’s share.6 When the DOJ decides to 
intervene in a case, the FCA mandates that the relator receive a 15%–
25% share, with a few limited exceptions.7  

In most intervened cases, the relator and the DOJ negotiate and 
agree to a certain percentage. If the parties fail to reach an agreement, 

                                                 
 1. 31 U.S.C.A. §§ 3729–3733 (Westlaw 2013). 
 2. “Qui tam is short for the Latin phrase qui tam pro domino rege quam pro se 
ipso in hac parte sequitur, which means ‘who pursues this action on our Lord the 
King’s behalf as well as his own.’” Vt. Agency of Natural Res. v. United States ex 
rel. Stevens, 529 U.S. 765, 768 n.1 (2000). A relator is one who relates the fraud 
action on behalf of the government. See United States ex rel. Karvelas v. Melrose-
Wakefield Hosp., 360 F.3d 220, 225 n.7 (1st Cir. 2004) (“A ‘relator’ is ‘[a] party in 
interest who is permitted to institute a proceeding in the name of the People or the 
Attorney General when the right to sue resides solely in that official.’” (quoting 
BLACK’S LAW DICTIONARY 1289 (6th ed. 1990))). 
 3. Since 1986, the DOJ has recovered $30 billion under the False Claims Act. 
Fraud Statistics – Overview, Oct. 1, 1987 – Sept. 30, 2011, U.S. DEP’T OF  
JUSTICE 2 (Dec. 7, 2011), http://www.justice.gov/civil/docs_forms/C-FRAUDS_ 
FCA_Statistics.pdf [hereinafter Fraud Statistics]. Of this amount, over $21 billion 
or 70% was from qui tam cases brought by relators. See id. 
 4. Joel D. Hesch, Understanding the “Original Source Exception” to the 
False Claim Act’s “Public Disclosure Bar” in Light of the Supreme Court’s Ruling 
in Rockwell v. United States, 7 DEPAUL BUS. & COM. L.J. 1 (2008) (“The False 
Claims Act (FCA) is one of the fastest growing areas of federal litigation due to its 
unique qui tam enforcement mechanism.”). 
 5. § 3730(d). 
 6. Id. 
 7. Id. 
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the court determines the share.8 Statistically, one might expect the 
average percentage to be 20%, which is the midpoint of the 15%–
25% range established in the statute. Surprisingly, the overall average 
percentage is less than 17%.9 Considering that in 2001, the amount 
recovered by the DOJ in qui tam cases was $2.79 billion,10 a 3% 
difference in the average award represents a significant sum withheld 
from relators. This is especially true for the typical relator who 
endured approximately three to five years of litigation and was either 
fired and possibly blackballed, or forced to work in a difficult or 
hostile work environment.11 This discrepancy over the share recovery 
reveals a growing problem that stems from misconstruing vague 
language in the FCA about the criteria for determining the relator’s 
share.12 The language in question states that a relator shall receive 
15%–25% of the recovery “depending upon the extent to which the 
person substantially contributed to the prosecution of the action.”13 

In 1996, the DOJ developed a set of factors for determining the 
relator’s share, referred to as the Relator’s Share Guidelines (DOJ 
Guidelines).14 The courts have, albeit, inconsistently created a 
number of different factors, which sometimes include some of the 
DOJ Guidelines.15 Unfortunately for relators, the overall approach is 
flawed, as are a number of both the DOJ and the courts’ factors.16 
Indeed, some of the DOJ’s factors offset each other.17 The 
problematic factors, the ad hoc factor approach in general, and, in 
some cases, the adversarial role that the DOJ plays during the award-
determination stage have all contributed to the problem of 
inappropriate, lower-percentage awards.18  

                                                 
 8. § 3730(c)(2)(B). 
 9. One Click Statistics Sheet, TAXPAYERS AGAINST FRAUD EDUC. FUND, 
http://www.taf.org/statistics.htm (last visited Oct. 7, 2011). 
 10. See Fraud Statistics, supra note 3, at 2. 
 11. See infra Part I.B. 
 12. See infra Parts III, IV.A.i. 
 13. § 3730(d)(1). 
 14. DOJ Relator’s Share Guidelines, FALSE CLAIMS ACT & QUI TAM Q. REV. 
(Oct. 1997), at 17–19, available at http://www.taf.org/publications/PDF/oct97 
qr.pdf. The author was working in that DOJ office at the time the guidelines were 
established. 
 15. See infra Part III.A.iii.2. 
 16. See infra Part III. 
 17. See infra note 164 and accompanying text. 
 18. See infra Part III. 
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The purpose of the FCA was to encourage relators to come 
forward with vital information that the government lacks to prove the 
wrongdoer’s fraud and to partner with the government to bring the 
wrongdoer to justice.19 Congress intended for the potential of up to a 
25% award in the standard case to give relators a significant incentive 
to come forward.20 But the lower-percentage awards actually being 
paid are thwarting congressional intent behind the statute and are 
threatening the highly successful public–private partnership between 
the government and relators. This Article addresses the causes 
contributing to the problem and proposes a new, textually based 
solution that is consistent with the statute’s framework to restore 
equity to the process of determining the relator’s share. 

Part I of this Article sets the stage by discussing why the 
government pays whistleblower awards for reporting fraud against 
the government. Part II examines the FCA’s historical background, 
including how raising award amounts in 1986 dramatically increased 
the amount of recoveries to the government. Part II also provides an 
overview of the provisions governing the relator’s share and explains 
the different categories. To understand why relators are receiving 
lower-percentage awards, Part III explores the causes of the problem: 
the DOJ’s view of its role, its guidelines, and the courts’ varied and 
inconsistent factor approaches. Part IV proposes and explains the 
textually based, two-part “contribution test” for determining the 
relator’s share. It also addresses the timing of making payments to the 
relators and what range of awards applies when the DOJ declines but 
later intervenes in a case. Finally, this Article concludes the proposal 
and urges the DOJ and the courts to adopt the contribution test.  

I. WHY PAY WHISTLEBLOWER REWARDS? 
The starting point for whether the DOJ’s qui tam awards are too 

low begins with an exploration of why Congress mandated that the 
DOJ should pay whistleblower awards under the FCA. This part 
identifies why many sit silently while others risk blowing the whistle 
on companies cheating the government and explains how awards play 
a significant role in the decision-making process.  

A whistleblower generally means “someone ‘who, believing that 
the public interest overrides the interest of the organization he serves, 

                                                 
 19. See 132 CONG. REC. 29321 (1986). 
 20. See infra Part II. 
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publicly “blows the whistle” if the organization is involved in 
corrupt, illegal, fraudulent, or harmful activity.’”21 For purposes of 
this Article, a whistleblower is someone who hires an attorney to file 
a qui tam suit alleging that someone submitted false claims to the 
government. 

The term “whistleblower” comes from the whistle a referee uses 
to indicate an illegal or foul play.22 In the 1970s, this term was coined 
in the United States to replace negative connotations of terms such as 
“informer.”23 However, throughout history there have always been 
“watchmen.”24 For instance, ancient cities stationed watchmen on the 

                                                 
 21. Lois A. Lofgren, Comment, Whistleblower Protection: Should Legislatures 
and the Courts Provide Shelter to Public and Private Sector Employees Who 
Disclose the Wrongdoing of Employers?, 38 S.D. L. REV. 316, 316 (1993) (citing 
RALPH NADER ET AL., WHISTLEBLOWING: THE REPORT OF THE CONFERENCE ON 
PROFESSIONAL RESPONSIBILITY, at vii (1972) (defining a whistleblower as someone 
who, believing that the public interest overrides the interest of the organization he 
serves, publicly “blows the whistle” on the organization's corrupt, illegal, 
fraudulent, or harmful activity)). 
 22. See Kent D. Strader, Comment, Counterclaims Against Whistleblowers: 
Should Counterclaims Against Qui Tam Plaintiffs be Allowed in False Claims Act 
Cases?, 62 U. CIN. L. REV. 713, 717 (1993) (“The term ‘whistleblower’ [originated] 
from the act of English bobbies blowing their whistles to notify the public and 
other law enforcement officials about a criminal act.”). 
 23. See STAFF OF S. COMM. ON GOVERNMENTAL AFFAIRS, 95TH CONG., THE 
WHISTLEBLOWERS: A REP. ON FEDERAL EMPLOYEES WHO DISCLOSE ACTS OF 
GOVERNMENTAL WASTE, ABUSE, AND CORRUPTION 10 (Comm. Print 1978). 
According to Senator Patrick Leahy's report on federal whistleblowers, the term 
“whistleblower” was coined as “a catch-all word used to describe almost any case 
involving a federal employee who encounters career problems after bringing 
information to public light.” Id. 
 24. Definition of Watchman, HOLMAN BIBLE DICTIONARY, http://www.study 
light.org (last visited March 9, 2013). “WATCHMAN: One who stands guard. 
Ancient cities had watchmen stationed on the walls. Their responsibility was to 
sound a warning if an enemy approached (2 Kings 9:17; Ezekiel 33:2-3).” Id. 
Israel’s prophets saw themselves as watchmen warning the nation of God's 
approaching judgment if the people did not repent. Vineyards and fields also had 
watchmen, especially during harvest. Their responsibility was to guard the produce 
from animals and thieves. See also Role of the Prophet, KINGDOM WATCHER, 
http://www.kingwatch.co.nz/Prophetic_Ministry/role.htm (last visited March 9, 
2013). 
 

The prophet was called a watchman because he basically 
functioned in the spiritual realm just as the literal watchmen did 
in the natural realm. The natural watchmen were stationed at 
specific posts on the walls of the city that gave them the visibility 
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walls to sound a warning if an enemy approached.25 Watchmen stood 
guard over other aspects of society. For instance, biblical prophets 
were some of the first whistleblowers warning society when it was 
getting off track.26 At the founding of our country, the need for 
watchmen to help guard society was so necessary that the First 
Amendment included guarantees of free press so that journalists can 
act as watchmen to sound the alarm to expose corruption.27  

A. The Current Need for Whistleblowers 
Today, there are few watchmen left. Even the free press is ill-

equipped to expose fraud.28 Congress realized that it needed to entice 
watchmen to report fraud committed against the government with 
promises of hefty rewards; otherwise, few were willing to speak 
out.29 

                                                                                                                 
to watch for the king or other members of the nobility to 
announce their coming. They were also to look for enemies from 
without, or disorder arising within the city, or camp of Israel. 

Id.  
 25. See Strader, supra note 22; see also Isaiah 62:6 (“I have posted watchmen 
on your walls, Jerusalem . . . .”). 
 26. For instance, the prophet Ezekiel was called to be a “watchman” and warn 
his people. See Ezekiel 33:1–7. The prophet Amos warned against and criticized 
present wrongdoing, injustice, and oppression. See also Amos 1:1– 9:15. 
 27. U.S. CONST. amend I. 
 28. In a study of 216 cases of alleged corporate frauds, a report concluded that 
only 13% were the detected by the media. Alexander Dyck et. al., Who Blows the 
Whistle on Corporate Fraud? (September 2009), http://faculty.chicagobooth.edu/ 
luigi.zingales/papers/research/whistle.pdf, at 2–3. The report also concluded: “We 
cannot expect the media to act as effective monitor in smaller companies and for 
smaller and more technical violations.” Id. at 26. In addition, the report stated that 
“a strong monetary incentive to blow the whistle does motivate people with 
information to come forward.” Id. at 4. 
 29. “[O]ne of the chief purposes of the Act, which was itself first passed in war 
time, was to stimulate action to protect the government against war frauds.” United 
States ex rel. Marcus v. Hess, 317 U.S. 537, 547 (1943). Moreover, “large rewards 
were offered to stimulate actions by private parties . . . .” Id. In addition, in 1986, 
“Congress expressed its judgment that ‘sophisticated and widespread fraud’ that 
threatens significantly both the federal treasury and our nation's national security 
only could successfully be combated by ‘a coordinated effort of both the 
Government and the citizenry.’” United States v. Northrop Corp., 59 F.3d 953, 963 
(9th Cir. 1995) (citation omitted); see also United States ex rel. Springfield 
Terminal Ry. Co. v. Quinn, 14 F.3d 645, 649 (D.C. Cir. 1994) (citation omitted) 
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The FCA, affectionately known as the “Lincoln Law,” was 
enacted by President Abraham Lincoln during the Civil War in 
1863.30 Before the FCA, the amount of fraud being committed 
against the military in wartime was staggering, if not treasonous.31 
For instance, “for sugar [the government] often got sand; for coffee, 
rye; for leather, something no better than brown paper; for sound 
horses and mules, spavined beasts and dying donkeys . . . .”32 To 
combat rampant military-contractor fraud,33 Congress enacted the 
FCA as a qui tam statute that enabled private citizens to bring 
lawsuits against fraudulent contractors on behalf of the government.34 
In return for their help, relators received an award, consisting of a 
share of any recovery.35  

The Civil War is over, but the war on cheating the government is 
in full swing. Fraud levels have not diminished but are at all-time 
highs. The DOJ estimated that up to 10% of all government spending 
is lost to fraud.36 Only a small fraction of this loss is being 
                                                                                                                 

The original qui tam provisions were, in the words of an earlier 
court, ‘passed upon the theory, based on experience as old as 
modern civilization, that one of the least expensive and most 
effective means of preventing frauds on the Treasury is to make 
the perpetrators of them liable to actions by private persons 
acting, if you please, under the strong stimulus of personal ill will 
or the hope of gain.’ 

Id.  
 30. S. REP. NO. 99-345, at 7 (1986), reprinted in 1986 U.S.C.C.A.N. 5266, 
5273. “The False Claims Act of 1863 was adopted during the Civil War in order to 
combat fraud and price-gouging in war procurement contracts.” Springfield 
Terminal Ry. Co., 14 F.3d at 649 (citation omitted). 
 31. See CLAIRE M. SYLVIA, THE FALSE CLAIMS ACT: FRAUD AGAINST THE 
GOVERNMENT § 2:6, at 42 (2010 ed.). 
 32. Michael Neal, Note, Securities Whistleblowing Under Dodd-Frank: 
Neglecting the Power of “Enterprising Privateers” in Favor of the “Slow-Going 
Public Vessel”, 15 LEWIS & CLARK L. REV. 1107, 1110 (2011) (alterations in 
original) (quoting SYLVIA, supra note 31, § 2:6, at 42–43). 
 33. See United States v. Gen. Electric, 808 F. Supp. 580, 581 (S.D. Ohio 1992) 
(“There is historical evidence that [at the Battle of Gettysburg] a critical position 
known as Little Roundtop was almost overrun by Confederate troops because of a 
lack of Union rifles and ammunition. Armament which had been purchased from 
private suppliers arrived in boxes that contained only sawdust.”) (footnote omitted). 
 34. S. REP. NO. 99-345, at 10 (1986). 
 35. The initial FCA allowed rewards of 50% of the recovery. Id. at 9. 
 36. See Joan H. Krause, Twenty-Five Years of Health Law Through the Lens of 
the Civil False Claims Act, 19 ANNALS HEALTH L. (SPECIAL ISSUE) 13, 14 (2010) 
(“By the 1980’s, the Department of Justice estimated that up to 10% of the federal 
 



2012] DETERMINING QUI TAM RELATOR AWARDS 225 

recouped.37 Given that the level of spending by the federal 
government was approximately $3.5 trillion in 2011,38 the amount 
lost to fraud is astronomical.39 Thus, whistleblowers are essential.40  

B. The Decision of Whether to Blow the Whistle and  
File a FCA Qui Tam Suit 

Some people choose to report fraud while others sit silently in the 
same position. Because of the great need for whistleblowers to report 
fraud against the government, it is necessary for the government to 
decide how to place a welcome mat at the door of the FCA qui tam 
statute. As demonstrated infra, receiving increased percentages of 
rewards is the primary reason why some choose to risk retaliation and 
the other harms associated with becoming a whistleblower.  

There are many reasons why people do not file qui tam cases 
when they know their company is cheating the government. First, 
many feel a duty to be loyal to their employers.41 In fact, the 

                                                                                                                 
budget was being lost to fraud and by mid-decade, nearly half of the country’s 
major defense contractors were under investigation.”) (footnote omitted); see also 
Dayna Bowen Matthew, Tainted Prosecution of Tainted Claims: The Law, 
Economics, and Ethics of Fighting Medical Fraud Under the Civil False Claims 
Act, 76 IND. L.J. 525, 526 (2001) (noting that a House Report estimated that 10% of 
total healthcare costs were lost to fraud or abuse). 
 37. In 2003, healthcare costs were estimated at $435 billion. Alissa M. Nann et 
al., Health Care Fraud, 42 AM. CRIM. L. REV. 573, 575 (2005) (citation omitted). 
In 2002, the government recovered $1.8 billion in healthcare fraud cases. Id. at 
575–76. Doing simple math, based on 10%, the amount of healthcare fraud in or 
around 2003 would have been $43.5 billion. Based on a recovery in 2002 of $1.8 
billion, that means the government is catching only about 4% of fraud ($1.8 divided 
by $43.5). It is estimated that “fraud accounts for up to 10% of total healthcare 
costs.” Id. at 575.  
 38. See Federal Spending Trends, USASPENDING.GOV (July 12, 2012), 
http://www.usaspending.gov/trends. 
 39. Ten percent of $3.5 trillion is $350 billion per year. See sources cited supra 
notes 36–37. 
 40. “This has meant that whistle-blowers have become a vital part of any 
‘democratic, free enterprise system.’” Yuval Feldman & Orly Lobel, The Incentives 
Matrix: The Comparative Effectiveness of Rewards, Liabilities, Duties, and 
Protections for Reporting Illegality, 88 TEX. L. REV. 1151, 1160 (2010) (footnote 
omitted). 
 41. Arne L. Kalleberg, Part-time Work and Workers in the United States: 
Correlates and Policy Issues, 52 WASH. & LEE L. REV. 771 (1995); Neil Fox, 
PATCO and the Courts: Public Sector Labor Law as Ideology, 1985 U. ILL. L. 
REV. 245, 301 (1985). 
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expectation of loyalty in levels of hierarchy has existed for thousands 
of years.42 Second, and most significant, is the fear of retaliation. 
Despite current laws that prohibit retaliation, whistleblowing is still 
considered “professional suicide.”43 “The unstated rule is that ‘dirty 
linen is not to be washed in public.’”44 Those who dare to break the 
code of silence “can expect to incur the wrath of both co-workers and 
the [company] for which they work.”45 Whistleblowers “often 
experience retaliation by their supervisors and are shunned by their 
social circles.”46 They also fear other effects associated with stepping 
forward to report fraud, which “often entail[] psychological and 
societal costs, including fear, guilt, and mistreatment by peers and 
community.”47 The United States Court of Appeals for the Third 
Circuit, in stating that the FCA “also fills a remedial capacity in 
redressing injury to the individual relator,” went on to describe the 
types of injuries suffered by the relator: 

First, a qui tam relator can suffer severe emotional 
strain due to the discovery of his unwilling 
involvement in fraudulent activity. Moreover, the 
actual or potential ramifications on a relator’s 
employment can be substantial. As several courts have 
recognized, qui tam relators face the Hobson’s choice 
of “keeping silent about the fraud, and suffering 
potential liability (and guilty consciences), or 
reporting the fraud and suffering repercussions, some 

                                                 
 42. Passages of the Bible reflect God’s desire for man to be loyal to those who 
have authority over them. For instance, Jesus commands to render “to Caesar the 
things that are Caesar’s and to God the things that are God’s.” Mark 12:17; Titus 
3:1 (“Remind the people to be subject to rulers and authorities, to be obedient, to be 
ready to do whatever is good.”); Romans 13:1 (“Let everyone be subject to the 
governing authorities, for there is no authority except that which God has 
established.”). This secondary level of authority, granted to the government, is 
limited only to instances of conflict between the commands of government and that 
of the supreme authority of God. See Matthew 6:24. The Bible further establishes 
the loyalty between master and bondservant, requiring that the rendering of service 
be with a sincere heart and good will. The evolution of society from master–
bondservant to employer–employee has carried forward the expectation of loyalty 
from the servicing party. 
 43. Neal, supra note 32, at 1130; Feldman & Lobel, supra note 40, at 1158–59. 
 44. Neal, supra note 32, at 1130 (footnote omitted). 
 45. Id. (footnote omitted). 
 46. Feldman & Lobel, supra note 40, at 1158 (footnote omitted). 
 47. Id. (footnote omitted). 
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as extreme as dismissal.” Finally, the relator can suffer 
substantial financial burdens as a result of the time and 
expense involved in bringing a qui tam action.48 

In short, “most employees will choose to ‘suffer in silence’ in the 
face of wrongdoing for fear of retaliation in the form of termination 
and harassment.”49  

One reason that motivates a person to become a whistleblower is 
“conscience.”50 Many people find that some things are self-evident. 
For instance, the Declaration of Independence declares certain laws 
of nature are so basic to life that they are self-evident and 
unalienable. The Declaration reads in part: “We hold these Truths to 
be self-evident, that all Men . . . are endowed by their Creator with 
certain unalienable Rights . . . [including] Life, Liberty and the 
pursuit of Happiness.”51 With respect to our conscience,52 it directs us 

                                                 
 48. United States ex rel. Dunleavy v. Cnty. of Delaware, 123 F.3d 734, 739 (3d 
Cir. 1997) (citation omitted).  
 49. Feldman & Lobel, supra note 40, at 1158 (footnote omitted). 
 50. See Dunleavy, 123 F.3d at 739 (recognizing relator’s conscience as a 
factor); see also Anthony Heyes & Sandeep Kapur, An Economic Model of Whistle-
Blower Policy, 25 J.L. ECON. & ORG. 157, 164–66 (2009). In attempting to create 
an economic model for whistleblowing, this article examined research in other 
disciplines and concluded that there are three motivating reasons. “The first (and 
preponderant) school of thought is that whistle-blowing constitutes ‘conscience 
cleansing.’” Id. at 164. The second theory is based on “a utilitarian or social 
welfare basis for disclosure . . . assuming that an individual will disclose if the 
expected social benefits from so doing are sufficiently large.” Id. at 166. Finally, 
some are “punishment motivated,” such as disgruntled employees or those who 
think the wrongdoing needs to be punished. Id. From a Christian worldview, all 
people have a conscience and “the requirements of the law are written on their 
hearts, their consciences also bearing witness, and their thoughts sometimes 
accusing them and at other times even defending them.” Romans 2:15. The term 
conscience can be defined as: “(1) the inner sense of what is right or wrong in one's 
conduct or motives, impelling one toward right action: to follow the dictates of 
conscience (2) the complex of ethical and moral principles that controls or inhibits 
the actions or thoughts of an individual.” Definition of Conscience, 
DICTIONARY.COM, http://dictionary.reference.com/browse/conscience. 
 51. THE DECLARATION OF INDEPENDENCE para. 1 (U.S. 1776). 
 52. The term “conscience” can be defined as:  
 

1a: the sense of right or wrong within the individual (decide a 
matter according to your own conscience): the awareness of the 
moral goodness or blameworthiness of one’s own conduct, 
intentions, or character together with a feeling of obligation to do 
or be that which is recognized as good often felt to be 
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to do good and avoid evil.53 Assuming that it is good to expose fraud 
and that it is evil to ask employees to conspire to defraud or conceal 
fraud committed against the government, then it is a person’s 
conscience that impels him or her towards reporting fraud.54 Even the 
social sciences agree that “[s]ecret keeping is immensely stressful; it 
has well-documented effects on things like immune function and 
even longevity.”55 But conscience or not, “[d]eciding to blow the 
whistle is a difficult and complex decision with potentially 
devastating personal consequences.”56 These decisions result from a 
cost–benefit analysis, weighing the potential harm of staying silent 
against the employment prospects if the employee was fired in 
retaliation.  

The second, and most significant, reason why people will risk 
retaliation and other harms associated with becoming a whistleblower 
is the potential size of the reward.57 Many courts, including the 
Supreme Court, boil down the decision for filing a qui tam to be one 
“motivated primarily by prospects of monetary reward rather than the 

                                                                                                                 
instrumental in producing feelings of guilt or remorse for ill-
doing: specifically: the part of the superego in psychoanalysis of 
which the ego is conscious and through which the commands and 
admonitions of the superego are communicated to the ego.” 

WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY (2002). 
 53. Robert J. Muise, Professional Responsibility for Catholic Lawyers: The 
Judgment of Conscience, 71 NOTRE DAME L. REV. 771, 772 (1996) (“The ultimate 
goal of a properly formed conscience is to choose good and avoid evil.”); see also 
Michael P. Moreland, Practical Reason and Subsidiarity: Response to Robert K. 
Vischer, Conscience and the Common Good, 49 J. CATH. LEGAL STUD. 319, 322–
23 (2010) (reviewing ROBERT K. VISCHER, CONSCIENCE AND THE COMMON GOOD: 
RECLAIMING THE SPACE BETWEEN PERSON AND STATE (2010)); Ian Ward, Man of 
Feelings, William Godwin's Romantic Embrace, 17 LAW & LITERATURE 21, 28 
(2005) (“Although ‘reason alone teaches us to know good and evil,’ it is 
‘conscience which makes us love the former and hate the latter.’”). 
 54. From a Christian worldview, evil needs to be exposed. See Ephesians 5:11 
(“Have nothing to do with the fruitless deeds of darkness, but rather expose 
them.”); Matthew 10:26 (“[T]here is nothing concealed that will not be disclosed, 
or hidden that will not be made known.”). 
 55. Martha Beck, BLACK HOLE: Dangers from secrets and lies, CNN (Feb. 4, 
2008), http://articles.cnn.com/2008-02-04/living/o.secrets.lies_1_secret-keepers-
black-hole-white-dwarf?_s=PM:LIVING. 
 56. Neal, supra note 32, at 1127. 
 57. Elletta Sangrey Callahan et al., Whistleblowing: Australian, U.K., and U.S. 
Approaches to Disclosure in the Public Interest, 44 VA. J. INT’L L. 879, 907 (2004). 
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public good.”58 The Supreme Court has previously recognized the qui 
tam statute as an effective means of fraud prevention: 

[Qui tam statutes are] passed upon the theory, based 
on experience as old as modern civilization, that one 
of the least expensive and most effective means of 
preventing frauds on the Treasury is to make the 
perpetrators of them liable to actions by private 
persons acting, if you please, under the strong stimulus 
of personal ill will or the hope of gain. Prosecutions 
conducted by such means compare with the ordinary 
methods as the enterprising privateer does to the slow-
going public vessel.59  

Because only a small fraction of fraud is being recouped, 
continuing to pay a whistleblower award is an essential part of 
recovering the public fisc that is stolen through fraud.60 Congress was 
wise to choose a reward paradigm to entice whistleblowers to report 
fraud against the government. Whistleblower qui tam suits have 
become the government’s chief anti-fraud tool61 and account for 
about 70% of all funds the DOJ recovers from defrauders.62 There is 
no getting around it. People are motivated by awards—even when 
there already is a good reason or cause to fight for. 

                                                 
 58. Hughes Aircraft Co. v. United States ex rel. Schumer, 520 U.S. 939, 949 
(1997). 
 59. Id. (citing United States ex rel. Marcus v. Hess, 317 U.S. 537, 541 n.5 
(1943) (quoting United States v. Griswold, 24 F. 361, 366 (D. Or. 1885))); see also 
United States ex rel. Hall v. Tribal Dev. Corp., 49 F.3d 1208, 1212 (7th Cir. 1994) 
(“[T]he only motivation in bringing the suit is to recover a piece of the action given 
by statute.”). For a general discussion on the policy implications of paying 
monetary rewards to whistleblowers, see Sean Hameral, Lincoln's Law: 
Constitutional and Policy Issues Posed by the Qui Tam Provisions of the False 
Claims Act, 6 KAN. J.L. & PUB. POL'Y 89, 98–100 (1997). 
 60. Feldman & Lobel, supra note 40, at 1160 (“[W]histle-blowers have become 
a vital part of any ‘democratic, free enterprise system.’”). 
 61. E.g., United States ex rel. Steury v. Cardinal Health, Inc., 625 F.3d 262, 267 
(5th Cir. 2010) (citation omitted) (“The FCA is the Government's ‘primary 
litigation tool’ for recovering losses resulting from fraud.”); Avco Corp. v. U.S. 
Dep't. of Justice, 884 F.2d 621, 622 (D.C. Cir. 1989) (citation omitted) (“The False 
Claims Act is the government's primary litigative tool for the recovery of losses 
sustained as the result of fraud against the government.”). 
 62. Fraud Statistics, supra note 3. 
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II. EXAMINING THE FALSE CLAIMS ACT’S BACKGROUND 

A. The False Claims Act 
The FCA went through a series of changes as Congress tried to 

find the optimum point for rewarding whistleblowers in terms of 
eligibility and of the proper percentage award. At the inception of the 
FCA in 1863,63 Congress purposefully chose a qui tam statute that 
enabled private citizens to bring lawsuits on behalf of the government 
against fraudulent contractors.64 In return for their help, the FCA 
promised relators a 50% share of the recovery.65 It was a terrific plan 
that started well.  

Since then, Congress has amended the FCA numerous times, but 
there still remains the basic concept of “deputizing”66 private citizens 
and the qui tam aspect of sharing a portion of the recovery.67 During 
World War II, however, Congress reduced the FCA’s effectiveness 
by raising the eligibility bar for relators in response to the Court’s 
decision in Marcus v. Hess.68 In the years leading up to Hess, relators 
sometimes brought “parasitic” suits, which are suits based on already 
publicly available information.69 The problem of parasitic suits came 
to a head in Hess “where the Supreme Court allowed a relator to 
proceed with a qui tam suit that was based solely on the allegations of 
a criminal indictment to which defendants already had pleaded nolo 
contendere (and as a result of which defendants already had paid 
fines totaling [sic] $54,000).”70 Essentially, Hess would have 
permitted a person to read a criminal indictment in the newspaper, 
copy it, and file a qui tam suit based solely on that information 

                                                 
 63. S. REP. NO. 99-345, at 8 (1986), reprinted in 1986 U.S.C.C.A.N. 5266, 
5273. 
 64. Id. at 10.  
 65. Id. (describing how the initial FCA allowed rewards of 50% of the 
recovery). 
 66. The FCA authorization of qui tam actions encourages “‘whistleblowers’ to 
act as ‘private attorneys-general[]’ . . . in pursuit of an important public policy.” 
United States ex rel. Taxpayers Against Fraud v. Gen. Electric Co., 41 F.3d 1032, 
1042 (6th Cir. 1994). 
 67. See 132 CONG. REC. 29321 (1986) (statement of Rep. Howard Berman). 
 68. 317 U.S. 537 (1943). 
 69. United States ex rel. S. Prawer & Co. v. Fleet Bank of Me., 24 F.3d 320, 
324–25 (1st Cir. 1994) (citation omitted). 
 70. Id. at 325 (citation omitted). 
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without any further investigation or first-hand knowledge.71 Certainly 
such relators were not true whistleblowers.  

Following Hess, Attorney General Francis Biddle asked Congress 
to outright repeal the qui tam aspect of the FCA.72 Instead, in 1943, 
Congress amended the FCA to include a jurisdictional bar73 
amending the eligibility aspect by prohibiting suits “based on 
information in the possession of the Government . . . .”74 Even worse, 
the 1943 amendments tinkered with the award levels. First, it failed 
to provide for a minimum reward. Thus, the DOJ could award 0% or 
1% if it chose. Second, it set a maximum reward of 10% for an 
intervened case and 25% if the government declined to join the suit, 
instead of the 50% in the original FCA.75 

Although the 1943 amendments put an end to parasitic FCA suits, 
they also drastically reduced FCA suits.76 As a result, fraud resumed 
in full force, similar to the days of President Lincoln getting sand 
instead of sugar for his soldiers, and the military paying $600 for 
toilet seats and $748 for pliers in the 1980s.77 It soon became 
apparent that by restricting qui tam suits, “Congress had killed the 
goose that laid the golden egg and eliminated the financial incentive 
to expose frauds against the government.”78 As a direct result, “[t]he 
use of qui tam suits as a weapon for fighting fraud against the 

                                                 
 71. Joel D. Hesch, Restating the “Original Source Exception” to the False 
Claims Act’s “Public Disclosure Bar”, 1 LIBERTY U. L. REV. 111, 116 (2006). 
 72. S. REP. NO. 99-345, at 11 (1986), reprinted in 1986 U.S.C.C.A.N. 5266, 
5276. 
 73. Id. at 12. 
 74. Id. 
 75. “Most dramatically, the amended FCA did not provide for a minimum fixed 
recovery, and set the maximum recovery for a relator at ten percent if the 
government intervened, and twenty-five percent if it was prosecuted privately.” 
Aaron R. Petty, Note, How Qui Tam Actions Could Fight Public Corruption, 39 U. 
MICH. J.L. REFORM 851, 866 (2006) (citing An Act to Limit Private Suits for 
Penalties and Damages Arising out of Frauds Against the United States, Act of 
Dec. 23, 1943, ch. 377, 57 Stat. 608, 609 (1943)). 
 76. United States ex rel. Findley v. FPC-Boron Empls. Club, 105 F.3d 675, 680 
(D.C. Cir. 1997); United States ex rel. Doe v. John Doe Corp., 960 F.2d 318, 321 
(2d Cir. 1992) (“Qui tam actions under the FCA had gone in forty years from 
unrestrained profiteering to a flaccid enforcement tool.”). 
 77. Lisa A. Estrada, Congress to Consider Dramatic Expansion of False Claims 
Act: How will a Bigger, Stronger False Claims Act Impact Compliance Officers?, 
J. HEALTH CARE COMPLIANCE, Mar.–Apr. 2008, at 5. 
 78. Findley, 105 F.3d at 680. 
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government dramatically declined.”79 In fact, from 1943 to 1986, 
“there were fewer than six FCA suits brought per year . . . .”80 

In response to increasing fraud,81 Congress breathed new life into 
the FCA by passing significant amendments in 1986,82 raising the 
bounty and added anti-retaliation83 provisions. Under the 1986 
amendments, in a standard case where the DOJ intervened, the 
whistleblower receives a minimum of 15% and up to 25% if the 
government intervenes.84 If the government declines to join the suit, 
the relator would receive a minimum of 25% and a maximum of 
30%.85  

As a result, the 1986 amendments unleashed a new generation of 
relators and became the DOJ’s most effective tool for combating 
fraud.86 The results have been staggering.87 Since 1986, the DOJ has 
recovered $30 billion under the FCA—$21 billion (or 70%) from qui 
tam cases.88 Because 70% of all government civil-fraud recoveries 
are from qui tam cases, the government would lose more than $1 
billion per year without the help of relators.89 Given this outstanding 

                                                 
 79. Id. 
 80. Terry Morehead Dworkin, SOX and Whistleblowing, 105 MICH. L. REV. 
1757, 1769 (2007). 
 81. See S. REP. NO. 99-345, at 1–3 (1986), reprinted in 1986 U.S.C.C.A.N 
5266, 5266–68. 
 82. See 132 CONG. REC. 29321 (1986) (statement of Rep. Dan Glickman) 
(recounting the history of the FCA and the insignificant, technical amendments 
made in 1982). Rep. Glickman stated, “I think it is imminently important that we 
modernize this statute so that the Government has a workable law through which to 
prosecute fraud and recoup the losses suffered by the Government.” Id. 
 83. See False Claims Amendments Act of 1986, Pub. L. No. 99-562 § 4, 100 
Stat. 3153, 3157–58 (codified as amended at 31 U.S.C.A. § 3730(h) (Westlaw 
2013)). 
 84. 31 U.S.C.A. § 3730(d)(1) (Westlaw 2013)). 
 85. § 3730(d)(2). 
 86. See Avco Corp. v. U.S. Dep’t of Justice, 884 F.2d 621, 622 (D.C. Cir. 
1989); see also 132 CONG. REC. 29321 (statement of Rep. Dan Glickman). 
 87. Again, with respect to qui tam cases, DOJ recovered $2.79 billion in 2011 
and over $21 billion since 1986. Fraud Statistics, supra note 3. “[I]n the seven 
years subsequent to the 1986 amendments, qui tam plaintiffs filed approximately 
600 claims, compared with only twenty qui tam claims filed in the ten years prior 
to the 1986 amendments.” Timothy P. Olson, Taking the Fear Out of Being a 
Tattletale: Whistle Blower Protection Under the False Claims Act and Neal v. 
Honeywell, Inc., 44 DEPAUL L. REV. 1363, 1369 (1995) (footnote omitted). 
 88. See Fraud Statistics, supra note 3. 
 89. See id. 
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record of accomplishment, it is vital that the DOJ and the courts 
properly construe the FCA to continue incentivizing whistleblowers. 

B. The Relator’s Share 
An FCA suit begins when the relator files a qui tam complaint in 

district court under seal while the DOJ decides whether to 
intervene.90 In other words, the DOJ has time to make a decision on 
whether to join the suit and take the lead, or decline and authorize the 
relator’s counsel to independently pursue the litigation. Whether the 
DOJ intervenes will determine the relator’s share.91 If the DOJ 
decides to intervene,92 a relator is entitled to 15%–25% of the 
recovery from the defendant by either settlement or judgment with 
the exact amount “depending upon the extent to which the person 
substantially contributed to the prosecution of the action.”93 The DOJ 
assumes the lead role in prosecuting the case, but the relator remains 
a party.94  

By contrast, if the DOJ declines to intervene, the court awards a 
successful relator 25%–30% of the recovery.95 The relator proceeds 
with the action alone on behalf of the government and incurs all 
costs. The FCA’s language differs slightly for determining the exact 
amount, which is based on what “the court decides is reasonable.”96 
As a concerned party, the DOJ may recommend a percentage to the 
court.97 In practice, the DOJ and the relator seek to negotiate the 
percentage, but the court must still approve it.98 

                                                 
 90. § 3730(b)(1)–(4). 
 91. See id. 
 92. § 3730(d)(1). 
 93. Id.  
 94. § 3730(c)(1). The relator may continue to participate, but in rare cases, the 
DOJ may ask the court to limit the relator’s participation if it would interfere with 
or delay the DOJ’s prosecution of the case. Id. § 3730(c)(1)–(2). 
 95. § 3730(d)(2). 
 96. Id.  
 97. See, e.g., United States ex rel. Pedicone v. Mazak Corp., 807 F. Supp. 1350, 
1353 (S.D. Ohio 1992), overruled by United States ex rel. Smith v. Lampers, 69 F. 
App’x 719 (6th Cir. 2003) (awarding a 30% relator’s share despite the DOJ’s 
recommendation of a 27% share). 
 98. See, e.g., United States ex rel. McCandliss v. Sekendur, No. 03C807, 2007 
WL 2410095, at *2 (N.D. Ill. Aug. 23, 2007), aff'd, 282 F. App’x 439 (7th Cir. 
2008) (approving an agreement to give the relator a 30% share); United States ex 
rel. Ervin & Assocs., Inc. v. Hamilton Sec. Grp., Inc., 370 F. Supp. 2d 18, 50 
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Finally, the statute created another category for cases not 
dependent on whether the DOJ intervenes. Instead, it limits the award 
where the relator’s information is primarily based on public 
disclosures.99 Under this seldom-used category, the court may award 
“such sums as it considers appropriate,” but no more than 10% of the 
proceeds recovered in the action.100 This Article primarily focuses on 
standard cases within the 15%–25% range,101 but the same principles 
apply to the other two categories. 

III. RELATORS UNDER SIEGE: THE CURRENT STATE OF THE PROCESS 
FOR DETERMINING THE RELATOR’S SHARE 

While the FCA’s public–private partnership between the DOJ and 
the relators has been hailed as a success, the partnership has not been 
without difficulties. Attorney General Biddle’s push to repeal the qui 
tam provisions following Hess is one example of an often strained 
relationship. During the 1986 amendment hearings, the DOJ opposed 
enhancing the relator’s role in qui tam actions.102 Even today, after 
twenty-six years and the recovery of $30 billion from fraudfeasors 
under the updated FCA, the DOJ still seems to treat relators as an 
opposing party when negotiating the relator’s share.103 Perhaps this is 
due in part to the DOJ maintaining its role as an advocate, meaning 

                                                                                                                 
(D.D.C. 2005) (approving a stipulated agreement between the DOJ and a relator for 
a 29% relator’s share). 
 99. § 3730(d)(1) (“[I]nformation . . . relating to allegations or transactions in a 
criminal, civil, or administrative hearing, in a congressional, administrative, or 
Government Accounting Office report, hearing, audit, or investigation, or from the 
news media . . . ”). 
 100. Id. (“[T]he court may award such sums as it considers appropriate, but in no 
case more than 10 percent of the proceeds, taking into account the significance of 
the information and the role of the person bringing the action in advancing the case 
to litigation.”).  
 101. See JOHN T. BOESE, CIVIL FALSE CLAIMS AND QUI TAM ACTIONS § 4.08[A] 
(2d ed. 2001 Supp.) (“In the ‘standard’ qui tam case, the qui tam relator will not 
have been involved in the wrongdoing, will have filed the case before public 
disclosure, the government will have intervened in the case, and the relator and 
[relator’s] counsel will have some degree of participation in litigating the matter.”). 
 102. See H.R. REP. NO. 99-660, at 63 (1986) (citing a letter from John R. Bolton, 
Assistant Attorney General) (“The [DOJ] continues to strongly oppose significant 
changes in the qui tam or citizen suit provisions of the [FCA]. The amendments to 
expand this right of citizen action present serious problems given the history of 
misuse of the existing statute to bring frivolous, politically-motivated lawsuits.”). 
 103. See infra Part IV.A.ii. 
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that the DOJ views its role as protecting the public fisc from paying 
more than minimal awards. This may also be due in part to the fact 
that relators often do not come with clean hands, and it may pain the 
DOJ to award them significant rewards. Whatever the reason, the 
DOJ’s propensity for low-percentage awards negatively impacts 
relators and thwarts congressional intent of the statute. 

A. THE CURRENT FLAWED MINDSET 
By passing the 1943 FCA amendments, Congress reduced the 

relator’s share from 50% (set in 1863) to a maximum of 25% for 
nonintervened cases and merely up to 10% for intervened cases.104 
As a result, the 1943 version of the FCA drastically reduced a 
relator’s incentive to take the risk of blowing the whistle. In fact, it 
gave relators very little assurance that they would actually receive 
much, if any, award.105 The 1943 amendments gave the government 
and courts complete discretion to reduce a relator’s share up to 25% 
(nonintervened cases) or up to 10% (intervened cases).106 Second, the 
jurisdictional bar made it extremely difficult for relators to even file 
an action.107 Consequently, the 1943 amendments were a disaster. 
Very few whistleblowers were willing to step forward given the 
government’s tight fist when paying awards. By overhauling the FCA 
with the 1986 amendments, Congress sought to reassure relators by 
both increasing the award and making it more certain.108 It was a 
great plan. But today, the DOJ’s practice of lowering the percentage 
of awards through its Guidelines by creating artificially high barriers 
to reaching high percentages permitted under the statute are 
undermining that reassurance and potentially keeping away 
whistleblowers as they consider the risks and rewards of filing a quit 
tam suit.  

                                                 
 104. S. REP. NO. 99-345, at 10, 12 (1986), reprinted in 1986 U.S.C.C.A.N. 5266, 
5276, 5278. 
 105. Act of Dec. 23, 1943, ch. 377, 57 Stat. 608 (codified as amended at 31 
U.S.C. § 232 (1976)).  
 106. Act of Dec. 23, 1943, 57 Stat. at 609. 
 107. See supra Part II.A. 
 108. See S. REP. NO. 99-345 at 27–28; United States v. Gen. Electric, 808 F. 
Supp. 580, 584 (S.D. Ohio 1992) (“Congress . . . has determined that 
whistleblowing should be encouraged by monetary rewards.”). 
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i. Relators Are Not Getting Their Fair Share 
Considering the historical success of the FCA since the 1986 

amendments and the significant risks that many relators face for 
blowing the whistle, relators deserve a fair share for their efforts.109 
Unfortunately for relators, statistics show that they are not getting the 
share that Congress intended.110 From 1986 to 2011, the average FCA 
relator’s award in cases that the DOJ intervened in was 16.1%—a 
mere 1.1% above the bottom of the 15%–25% range.111 These 
statistics are troubling because one would expect the average to fall 
near 20%—the middle of the range—given the purpose and intent of 
the statute to pay large awards to both compensate the current relator 
and attract more relators with news headlines of big awards. Based on 
$20.27 billion recovered in intervened qui tam cases, a 3% difference 
represents more than $600 million in awards withheld from 
relators.112 

For example, assume that the average qui tam case recovers $5 
million. A 16.1% relator’s share amounts to an award of $805,000.113 
But after subtracting for attorney fees and taxes, the relator’s actual 
compensation is approximately $273,700 for netting taxpayers over 
$4 million. If the same relator received the 20% midpoint share, then 
they would be entitled to an additional $195,000, excluding fees and 
taxes. Thus, the difference represents a sizeable sum to relators, who 
must decide if they should risk their job by partnering with the DOJ 
to bring a civil lawsuit against their employer. While some may scoff 
                                                 
 109. It is important for the government to be fair. “Every contract imposes upon 
each party a duty of good faith and fair dealing in its performance and its 
enforcement.” RESTATEMENT (SECOND) OF CONTRACTS § 205 (1981). Although this 
rule is not strictly applicable because there is no formal contract, the government 
should strive to exceed principles of good faith and fair dealing. According to the 
Restatement, good faith means “honesty in fact and the observance of reasonable 
commercial standards of fair dealing in the trade.” Id. § 205 cmt. a. It also means 
“faithfulness to an agreed common purpose and consistency with the justified 
expectations of the other party.” Id.  
 110. S. REP. NO. 99-345, at 25–26; Gen. Electric, 808 F. Supp. at 584. 
 111. This percentage is based on the DOJ’s 2011 statistics, showing the total 
relator’s share awards for intervened cases since 1986 is $3,265,727,387, and the 
total government recoveries for intervened cases during the same time is 
$20,274,004,251. Fraud Statistics, supra note 3. 
 112. See Fraud Statistics, supra note 3. 
 113. United States ex rel. Gear v. Emergency Med. Assocs. of Ill., Inc., No. 
00C1046, 2005 WL 991789, at *4 (N.D. Ill. Apr. 13, 2005) (citation omitted) (“The 
average qui tam whistleblower's award is $1.005 million.”). 
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at and attribute greediness to relators who seek a higher percentage, 
relators should receive their rightfully earned and statutorily 
guaranteed award. After all, what relators lose in terms of 
employment blackballing and retaliation could easily eclipse the 
award amounts most relators receive.114  

In addition, it is unwise to limit the focus on paying rewards to 
the particular case where the DOJ and relator are negotiating a share. 
Because the DOJ declines 80% of cases,115 but unseals 100% of 
cases, a relator is hardly certain that by stepping forward he or she 
will receive a reward but has no doubt that he or she will be publicly 
labeled a whistleblower. Thus, the decision to step forward needs 
more assurance of a fair and sizeable reward to encourage 
whistleblowers. 

Relators should not be deprived of a full and fair award simply 
because they are receiving what the DOJ considers to be a large sum 
of money.116 To do otherwise is to thwart congressional intent and 
discourage relators from coming forward.117 
                                                 
 114. “As an ‘at will’ employee, a whistleblower who dared speak out against an 
employer risked not only losing a job, but forever being blackballed from the 
industry.” Joel D. Hesch, Whistleblower Rights and Protections: Critiquing 
Federal Whistleblower Laws and Recommending Filling in Missing Pieces to Form 
a Beautiful Patchwork Quilt, 6 LIBERTY U. L. REV. 51, 51 (2011).  
 115. Hesch, supra note 114, at 51; Christopher M. Alexion, Open the Door, Not 
the Floodgates: Controlling Qui Tam Litigation Under the False Claims Act, 69 
WASH. & LEE L. REV. 365, 400 (2012) (“Particularly important is the fact that the 
United States government has declined to intervene in approximately 80% of qui 
tam actions. In fact, of ‘the $21.5 billion in FCA recoveries since 1986, only three 
percent was recovered in qui tam cases in which the Department of Justice declined 
to intervene.’”) (citations omitted). 
 116. Rather, the government, through the DOJ, should be pleased to pay the full 
and fair relator’s share regardless of the amount. It is in its best interest to do so. 
Again, the government is dependent upon future relators stepping forward. See 
United States v. Gen. Electric, 808 F. Supp. 580, 584 (S.D. Ohio 1992). See 
Proverbs 29:14 (“If a king judges the poor with fairness, his throne will be 
established forever.”). 
 117. United States v. Northrop Corp., 59 F.3d 953, 963 (9th Cir. 1995) (citation 
omitted). 
 

Emphasizing both difficulties in detecting fraud that stem largely 
from the unwillingness of insiders with relevant knowledge of 
fraud to come forward, and ‘the lack of resources on the part of 
Federal enforcement agencies’ that often leaves unaddressed 
‘[a]llegations that perhaps could develop into very significant 
cases,’ Congress sought to ‘increase[] incentives, financial and 
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ii. The Justice Department Is Maintaining Its Advocate Role  
Versus Its Administrative Role 

Qui tam suits are unique in that there are three parties: the 
defendant, the government, and the qui tam plaintiff–relator.118 This 
arrangement, however, adds a layer of complexity not found in the 
traditional lawsuit because the interests of the two plaintiffs, the 
relator and the government, do not always align. Although 
disagreements and disputes might occur along the way, the DOJ and 
the relator generally share a common interest against the defendant 
throughout most of the proceeding—receiving a favorable settlement 
or judgment.119 After reaching a settlement or judgment, however, the 
DOJ and the relator’s interests often conflict as each seek to 
maximize their portion of the recovery. While in many situations the 
DOJ would be justified to maximize the government’s share, an FCA 
action is not one of them. The DOJ should distinguish the situations 
in which it acts as an advocate as opposed to a quasi-administrator.120 

The FCA seems to presume that in a standard qui tam case, the 
DOJ and the relator will negotiate the percentage of the relator’s 
share.121 While the provisions governing the determination of the 
relator’s share for other percentage ranges mention the courts as the 
ones to determine the award, the provision governing the 15%–25% 
range does not contain language that the courts must always fulfill 
this role.122 This is consistent with the statute granting “primary 

                                                                                                                 
otherwise, for private individuals to bring suits on behalf of the 
Government.’ 

Id. In addition, “[w]hen justice is done, it brings joy to the righteous but terror to 
evildoers.” Proverbs 21:15. 
 118. See BLACK’S LAW DICTIONARY 712 (9th ed. 2009). 
 119. See DOJ Relator’s Share Guidelines, supra note 14, at 14. 
 120. This Article uses the term “quasi-administrator” because the FCA does not 
give the DOJ rule-making authority on the subject of the relator’s share. 
Nonetheless, as the department charged with representing the government in legal 
matters, the DOJ, in exercising its discretion, must adhere to the FCA in 
negotiating the relator’s share. 31 U.S.C.A. § 3730(a)(1), (d)(1) (Westlaw 2013). 
 121. § 3730(d)(1). 
 122. Id. (“Where the action is one which the court finds to be based primarily on 
[public disclosures] . . . , the court may award such sums as it considers 
appropriate, but in no case more than 10 percent of the proceeds . . . .”) (emphasis 
added); see id. (“If the Government does not proceed . . . , the [relator] . . . shall 
receive an amount which the court decides is reasonable . . . .”) (emphasis added); 
§ 3730(d)(2) (“[I]f the court finds that the action was brought by a person who 
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responsibility” of prosecution to the government.123 Hence, the 
structure of § 3730(d) strongly implies that Congress anticipated that 
the default process for determining the relator’s share in standard 
cases would be a negotiated agreement between the relators and the 
DOJ.124 This is unlike other situations where the FCA specifies that 
the courts will adjudicate the relator’s share from the beginning.125 Of 
course, when the parties fail to reach an agreement within this 
standard category, the courts ultimately decide the issue. 

In response to a Freedom of Information Act request, the DOJ 
publicly disclosed a set of factors that it developed for determining 
the relator’s share, also referred to as DOJ Guidelines.126 The DOJ 
admits in its Guidelines that the award determination process should 
begin at the bottom of the range, as it views its role as an advocate for 
the taxpayers when it negotiates the share for relators.127 Specifically, 
the DOJ-developed criteria that make up the DOJ Guidelines128 start 
at 15% and require the relator to justify any increase.129 In addition, 
the criteria it developed have a built-in governor that keeps the award 
at the bottom of the range, as most positive factors have 
countervailing negative factors.130 Because the DOJ is given the 
authority to act as both an advocate and a chief litigator in all FCA 
cases, as well as a quasi-administrator when determining the 
percentage of award once the case is completed, the use of its 
downward-pointing, self-created guidelines is inherently problematic. 
Although the DOJ needs to be an advocate when dealing with the 
defendant and recovering fraudulently obtained funds, the FCA 
intends for the DOJ to take off that hat and become a quasi-

                                                                                                                 
planned and initiated the violation . . . , then the court may, to the extent the court 
considers appropriate, reduce the share . . . .”) (emphasis added). § 3730(d)(3). 
 123. See § 3730(c). 
 124. See § 3730(d). 
 125. See sources cited supra note 122. 
 126. See DOJ Relator’s Share Guidelines, supra note 14, at 17–19. 
 127. Id. at 17. 
 128. It is important to note, however, that “the DOJ guidelines are merely 
internal standards and not federal regulations.” United States ex rel. Alderson v. 
Quorum Health Grp., Inc., 171 F. Supp. 2d 1323, 1333 (M.D. Fla. 2001) (footnote 
omitted). This court also observed that the DOJ Guidelines are “more useful as a 
checklist for negotiation than a rule of decision in an adjudication.” Id. at 1334 
n.34. 
 129. See infra Part III.A.iii. 
 130. See infra Part III.A.iii. 
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administrator when dealing with the whistleblower.131 Otherwise, if 
the DOJ continues to act as an advocate, it must try to preserve the 
maximum possible amount of recovery for the government.  

The DOJ should hit the reset button and begin viewing its role at 
this final stage of the case as a quasi-administrator. Rather than 
seeing itself as an interested party, the DOJ must not take sides. 
Whether the DOJ is negotiating the relator’s share directly with the 
relator or making its recommendation to a court, the DOJ should 
recognize that it is subject to the FCA statute’s goal of rewarding 
whistleblowers and should follow its direction accordingly.132 Such a 
fresh view would call for ending the practice of starting at the 
minimum 15% recovery.133  

In essence, once the trial or settlement concludes and the relator’s 
share is determined, the DOJ should assume an impartial adjudicative 
role and discontinue wearing its traditional advocacy hat. Because the 
DOJ is all too skilled in the art of advocacy and is filled with the best 
litigation attorneys in the world, it is no wonder that the average 
award amount is barely above the minimum.134 As the DOJ adjusts its 
mindset to become the best and fairest quasi-administrator, the award 
amounts would naturally improve given the caliber of the DOJ 
attorneys. More importantly, Congress entrusted the DOJ to take on 
this dual role, believing that the DOJ could take off its adversarial hat 
when dealing with the relator share.135  

Some courts have expressed frustration with the DOJ’s treatment 
of certain relators. For example, in United States v. General 
Electric,136 the court was critical of the DOJ’s adversarial posture 
towards the relator, noting that this was not the first time the DOJ 

                                                 
 131. See supra notes 120–21. 
 132. 31 U.S.C.A. § 3730(d)(1) (Westlaw 2013) (“[The relator] shall . . . receive 
at least 15 percent but not more than 25 percent of the proceeds of the action or 
settlement of the claim, depending upon the extent to which the [relator] 
substantially contributed to the prosecution of the action.”). 
 133. DOJ Relator’s Share Guidelines, supra note 14, at 17. 
 134. Fraud Statistics, supra note 3.  
 135. In fact, even from an advocate’s perspective, it is actually in the 
government’s best interest to agree to larger percentage awards. Larger awards 
make for more and better headlines, which have the twofold benefit of making the 
public (i.e., potential future relators) aware of the FCA and of discouraging others 
from committing fraud. Both of these ends also serve as means to the FCA’s 
ultimate goal of saving taxpayer dollars. 
 136. 808 F. Supp. 580 (S.D. Ohio 1992). 
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treated a relator in this manner.137 The court was referring to the 
Gravitt v. General Electric Co.138 In Gravitt, which began before 
Congress passed the FCA 1986 amendments,139 Gravitt, alleged that 
his employer overcharged the government for labor costs on a B-1B 
bomber-program contract.140 After intervening in the case, the DOJ 
stalled the relator’s civil action while it pursued a criminal 
investigation.141 When the court refused to grant the DOJ any further 
stay on the civil case, the DOJ inexplicably settled the case with the 
defendant for the paltry sum of $234,000.142 Moreover, the DOJ told 
Gravitt not to challenge the settlement or risk losing any award.143 
Undeterred, Gravitt successfully challenged the settlement.144 The 
court reinstated the civil suit on the docket.145 In its order, the court 
criticized the DOJ’s conduct: 

For reasons that never have been made clear, the 
Department of Justice rather than welcome the 
assistance of plaintiff and his counsel, took every step 
possible to frustrate their participation. The 
Department of Justice took no deposition, interviewed 
no witness and instead confined its efforts to opposing 
all attempts by plaintiff’s counsel to conduct 
appropriate discovery.146 

Other courts have also expressed concern over the breakdown in 
the DOJ–whistleblower relationships. In United States ex rel. 
                                                 
 137. Id. at 584. 
 138. Id. at 584 n.4 (citing Gravitt v. Gen. Electric Co., 680 F. Supp. 1162, 1164 
(S.D. Ohio 1988)). 
 139. James B. Helmer, Jr., How Great is Thy Bounty: Relator's Share 
Calculations Pursuant to the False Claims Act, 68 U. CIN. L. REV. 737, 742–43 
(2000). 
 140. Id. Sickened by his employer’s fraudulent claims, Mr. Gravitt, a decorated 
Vietnam War veteran, attempted to address the situation with his superiors, only to 
be met by rebuffs and threats. James B. Helmer, Jr. & Robert Clark Neff, Jr., War 
Stories: A History of the Qui Tam Provisions of the False Claims Act, the 1986 
Amendments to the False Claims Act, and Their Application in the United States ex 
rel. Gravitt v. General Electric Co. Litigation, 18 OHIO N.U. L. REV. 35, 41 (1991). 
 141. Helmer & Neff, supra note 140, at 42. 
 142. Id. 
 143. Id. 
 144. See Gravitt v. Gen. Electric Co., 680 F. Supp. 1162, 1165 (S.D. Ohio 1988). 
 145. Id. 
 146. Id. at 1164; see also Helmer, supra note 139, at 743–44 (suggesting that in 
the midst of this litigation, Gravitt’s testimony before Congress gave impetus to the 
movement to amend the FCA). 
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Alderson v. Quorum Health Group, Inc.,147 the court found the 
adversarial posture that developed between the relator and the DOJ 
during the process of determining the relator’s share to be 
“[s]omewhat troubling.”148 The court further stated: 

The “successful” conclusion of this litigation should 
result in a sense of satisfaction, at least for the 
prevailing parties, Alderson and the United States. 
Unfortunately, perhaps owing to forces that inhere in 
the structure of FCA actions, the parties are unable 
without Court intervention to achieve a resolution of 
the [relator’s share], even after years of splendid and 
sometimes inspired endeavor.149 

These examples highlight the need for the DOJ to acknowledge 
and embrace its dual roles established under the FCA,150 as well as 
the importance of a clear and impartial process for determining the 
relator’s share. 

iii. The Justice Department’s Counteracting Guidelines 
As indicated earlier, the DOJ Guidelines have counteracting 

factors. They contain two categories: “Items for consideration for a 
possible increase in the percentage” and “[i]tems for consideration 
for a possible decrease in the percentage.”151 Included in the category 
for “a possible increase in the percentage” are the following fourteen 
items: 

(1)  The relator reported the fraud promptly. 
(2)  When he learned of the fraud, the relator tried to stop 

the fraud or reported it to a supervisor or the 
Government. 

                                                 
 147. 171 F. Supp. 2d 1323 (M.D. Fla. 2001). 
 148. Id. at 1340. 
 149. Id. 
 150. Perhaps most concerning are the few cases where the DOJ has accepted 
assistance from the original defendant in opposing whistleblowers. In some cases, 
the DOJ has even allowed the defendant to participate directly in the relator’s share 
litigation. United States ex rel. Taxpayers Against Fraud v. Gen. Electric Co., 41 
F.3d 1032, 1040 (6th Cir. 1994). (“[The defendant] actively helped prepare the 
government’s case against Walsh and TAF, sending its attorneys to attend all but 
one of the pre-hearing depositions, and even submitting a thirteen-page 'proffer' to 
the district court that explained why the relators should be denied a bounty.”). 
 151. DOJ Relator’s Share Guidelines, supra note 14, at 17–19 (emphasis added). 
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(3)  The qui tam filing, or the ensuing investigation, 
caused the offender to halt the fraudulent practices. 

(4)  The complaint warned the Government of a significant 
safety issue. 

(5)  The complaint exposed a nationwide practice. 
(6)  The relator provided extensive, first-hand details of 

the fraud to the Government. 
(7)  The Government had no knowledge of the fraud. 
(8)  The relator provided substantial assistance during the 

investigation and/or pretrial phase of the case. 
(9)  At his deposition and/or trial, the relator was an 

excellent, credible witness. 
(10) The relator’s counsel provided substantial assistance 

to the Government. 
(11) The relator and his counsel supported and cooperated 

with the Government during the entire proceeding. 
(12) The case went to trial. 
(13) The FCA recovery was relatively small. 
(14) The filing of the complaint had a substantial adverse 

impact on the relator.152 
 

There are eleven items included for consideration of “a possible 
decrease in the percentage”: 

(1)  The relator participated in the fraud. 
(2)  The relator substantially delayed in reporting the fraud 

or filing the complaint. 
(3)  The relator, or relator’s counsel, violated FCA 

procedures: 
a. complaint served on defendant or not filed under seal. 
b. the relator publicized the case while it was still under seal. 
c. statement of material facts and evidence not provided. 
(4)  The relator had little knowledge of the fraud or only 

suspicions. 
(5)  The relator’s knowledge was based primarily on 

public information. 
(6)  The relator learned of the fraud in the course of his 

Government employment. 
(7)  The Government already knew of the fraud. 

                                                 
 152. Id. at 17–18. 
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(8)  The relator, or relator’s counsel, did not provide any 
help after filing the complaint, hampered the 
Government’s efforts in developing the case, or 
unreasonably opposed the Government’s position in 
litigation. 

(9)  The case required a substantial effort by the 
Government to develop the facts to win the lawsuit. 

(10) The case settled shortly after the complaint was filed 
or with little need for discovery. 

(11) The FCA recovery was relatively large.153 
 

The statements preceding these two categories provide further 
insight into the DOJ’s mindset. The DOJ Guidelines state that “[t]he 
legislative history suggests that the 15 percent should be viewed as 
the minimum award—a finder’s fee—and the starting point for a 
determination of the proper award.”154 Compare this statement with 
the actual language in the legislative history: 

If the Government comes into the case, the person is 
guaranteed a minimum of 15% of the total recovery 
even if that person does nothing more than file the 
action in federal court. This is in the nature of a 
“finder’s fee” and is provided to develop incentives 
for people to bring the information forward. The 
person need do no more than this to secure an 
entitlement to a minimum 15%. In those cases where 
the person carefully develops all the facts and 
supporting documentation necessary to make the case 
and presents it in a thorough and detailed fashion to 
the Justice Department as required by law, and where 
that person continues to play an active and 
constructive role in the litigation that leads ultimately 
to a successful recovery to the United States Treasury, 
the Court should award a percentage substantially 
above 15% and up to 25%.155 

While this excerpt from the Congressional Record distinguishes 
between situations in which the relator merely files the case and 
when the relator contributes more (i.e., provides significant 
                                                 
 153. Id. at 18–19. 
 154. Id. at 17 (emphasis added). 
 155. 132 CONG. REC. 29322 (1986) (emphasis added). 
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information and assists in the litigation), the statements in the DOJ 
Guidelines muddle the two situations.156 Moreover, the 
Congressional Record excerpt, supra, does not suggest that 15% 
should be the “starting point” for the other situations. Instead, it 
indicates that such situations require a percentage “substantially 
above 15%.”157  

The problem with the DOJ Guidelines is that they are structured 
in such a manner as to dictate the result in favor of paying the 
minimum award or close to it.158 It is virtually impossible to arrive 
consistently at high (or even medium) awards by starting at 15%. 
Essentially, the DOJ is setting a low baseline, which is skewing the 
mean-percentage award. While this would be a good negotiating 
strategy between opposing litigants, Congress did not direct the DOJ 
to act as an advocate to pay the lowest amount possible.159 In fact, 
Congress intended the opposite, stating that courts “[s]hould award a 
percentage substantially above 15%.”160 Since the Constitution vests 
Congress with the power to decide how to appropriate the federal 
government’s funds,161 the DOJ should recognize that Congress has 
confidence in the DOJ to switch hats and be a fair administrator when 
allocating FCA recoveries.162 

                                                 
 156. DOJ Relator’s Share Guidelines, supra note 14, at 17. 
 157. 132 CONG. REC. 29322 (1986). 
 158. See supra Part III.A. 
 159. See 132 CONG. REC. 29322 (1986). The DOJ admittedly has a stronger 
bargaining position than the whistleblower. However, the government should 
carefully wield its power, especially when dealing with the relator that risked much 
to help it combat fraud. Misusing bargaining power can be tantamount to 
oppression or taking advantage of others, which is unhealthy for society. See 
Proverbs 28:3 (“A ruler who oppresses the poor is like a driving rain that leaves no 
crops.”); 1 Thessalonians 4:6 (“[N]o one should wrong or take advantage of 
[others].”). 
 160. 132 CONG. REC. 29322 (1986) (emphasis added). 
 161. U.S. CONST. art. I, § 7, cl. 1; U.S. CONST. art. I, § 9, cl. 7. 
 162. Ironically, on more than one occasion, an FBI agent or a local United States 
Attorney’s Office (USAO) has recommended a higher award than the DOJ. See, 
e.g., United States ex rel. Pallares v. Itani, No. H-05-3018, slip op. at 18, 23, 39 
(S.D. Tex. July 2, 2010), aff’d, No. H-05-3018, slip op. at 29 (S.D. Tex. Nov. 3, 
2010) (awarding the relator her requested share of 24% and noting that both an FBI 
agent and the USAO supported the relator’s request even though the DOJ 
recommended a 20% award). 
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1. Problems with the Justice Department Guidelines 
The DOJ Guidelines also suffer from structural flaws that are 

both inconsistent with the FCA and unfair to relators. After 
instructing the DOJ attorney to start at 15%, the DOJ Guidelines 
further direct the attorney to “consider if there are any bases to 
increase the percentage based on the criteria set forth below. Having 
done this, consider if that percentage should be reduced based on the 
second set of criteria.”163 The problem is that these two sets of factors 
largely cancel each other out where applicable.164 Hence, the awards 
or recommendations are frequently at, or not much higher than, 15%. 
With this understanding, it is easy to see why the DOJ, in its 
advocacy role, has a decided advantage over the relator in setting the 
percentage. 

United States ex rel. Pallares v. Itani165 illustrates the problems 
with the conflicting factors in the DOJ Guidelines. In Pallares, the 
relator reported her former employer’s fraudulent activity to the 
government.166 The defendants were replacing the dates on out-of-
date food and forging inspection documents, health certificates, and 
invoices before shipping the food to American troops in the Middle 
East.167 The government admitted that it had no knowledge of the 
defendants’ fraudulent activities and would not have discovered them 
if the relator had not come forward.168 Nevertheless, when the relator 
requested a 24% award based on the DOJ Guidelines and other 
factors, the DOJ opposed it.169 Instead, the DOJ requested that the 
court grant the relator a 20% award.170 While the relator alleged that, 
under the circumstances, she had reported the fraud promptly 

                                                 
 163. DOJ Relator’s Share Guidelines, supra note 14, at 17. 
 164. See id. at 17–19. The inclusion of such “canceling out” criteria is almost 
tantamount to using a preset scale or a scale that is tipped in favor of one party, 
which is unfair. See Proverbs 20:10 (“Differing weights and differing measures—
the LORD detests them both.”). 
 165. No. H-05-3018 (S.D. Tex. July 2, 2010), aff’d, No. H-05-3018, slip op. at 
29 (S.D. Tex. Nov. 3, 2010). 
 166. Id. at 14. 
 167. Id. at 14–15. 
 168. Id. at 21. 
 169. Id. at 23.  
 170. Id. The DOJ also attempted to delay the payment of the relator’s share by 
arguing “that Court intervention on relator [sic] share is inappropriate at this stage 
of the litigation and should wait until there is a final settlement.” Id. The court 
noted that the DOJ made this assertion without citing any authority. Id. 
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according the DOJ Guidelines’ first factor for increasing the 
percentage,171 the DOJ countered that she had substantially delayed 
according to the second factor for decreasing the percentage.172 
Fortunately for the relator, the court agreed with her rationale and 
request, and it rejected the DOJ’s other attempts to persuade the court 
to award a smaller percentage.173 

The DOJ Guideline factors are not only conflicting, but also some 
of the decrease factors are redundant because they address factors 
already built into the FCA. This harms a relator’s share by effectively 
reducing the share twice (once by the FCA and once by the factor) or 
by reducing the share for something that Congress already considered 
and remedied in another way.174 For example, under the DOJ 
Guidelines, the relator’s share should possibly be decreased if “[t]he 
relator’s knowledge was based primarily on public information.”175 
Two FCA provisions, however, already address this situation. Section 
3730(e)(4) bars suits based on public disclosures unless the relator is 
an “original source,”176 and § 3730(d)(1) provides that courts can 
only award relators a share of up to 10% in cases that the court finds 
to be primarily based on public information.177 Hence, Congress has 
already made a policy decision on how to address these types of suits. 
The DOJ Guidelines encroach on this decision by imposing an 
additional reduction in these situations. 

2. Acceptance and Criticism by the Courts 
A number of courts have used some or all of the DOJ Guidelines 

for determining the relator’s share. The courts have had mixed 
reactions to the DOJ Guidelines. The courts in United States ex rel. 

                                                 
 171. Id. at 21–22. The relator also alleged that “the Government never raised the 
issue of delay until now.” Id. at 21. 
 172. Id. at 27. 
 173. Id. at 38–39. The court found the relator’s delay “reasonable in light of her 
ignorance of the law, difficulty in finding legal representation, and concerns for her 
family’s safety and for her employment”; furthermore, “the results indicate[d] that 
the delay was not prejudicial.” Id.  
 174. DOJ Relator’s Share Guidelines, supra note 14, at 17–19. 
 175. Id. at 18. 
 176. 31 U.S.C.A. § 3730(e)(1)–(2) (Westlaw 2013). For an in-depth treatment of 
this FCA provision, see Hesch, supra note 71. 
 177. § 3730(d)(1). This 0%–10% range is one of three ranges contained in § 
3730(d). 
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Rille v. Hewlett-Packard Co.178 and United States ex rel. Marchese v. 
Cell Therapeutics, Inc.179 both favorably accepted some of the factors 
listed in the DOJ Guidelines.180 Other courts have been favorably 
disposed toward some of the factors and unfavorably disposed toward 
others.181 Some courts have used the DOJ Guidelines because they 
perceive that the DOJ Guidelines have become commonplace.182 

Other courts remain critical of some of the factors listed or of the 
DOJ Guidelines as a whole.183 For example, one court pointedly 
rejected the government’s contention that because the settlement was 
quite large, a minimal percentage award would adequately 
compensate the relator—an argument based on decrease percentage 
factor eleven.184 Another court rejected the DOJ’s argument, based 
on increase percentage factor twelve, that the relator’s share should 

                                                 
 178. 784 F. Supp. 2d 1097 (E.D. Ark. 2011). 
 179. No. CV06-0168MJP, 2007 WL 4410255 (W.D. Wash. Dec. 14, 2007). 
 180. “The DOJ guidelines are a list of factors that may be relevant in 
determining the extent to which Relators ‘substantially contributed to the 
prosecution’ of this action.” Rille, 784 F. Supp. 2d at 1100 (citation omitted). “The 
Court may also consider a set of criteria established by the Department of Justice 
which includes balancing the relator’s contributions to the investigation against his 
own participation in the fraud.” Marchese, 2007 WL 4410255, at *7. 
 181. United States ex rel. Johnson-Pochardt v. Rapid City Reg’l Hosp., 252 F. 
Supp. 2d 892, 900–02 (D.S.D. 2003) (accepting some factors as sensible and 
rejecting others as insensible or inapplicable). 
 182. See, e.g., United States ex rel. Pallares v. Itani, No. H-05-3018, slip op. at 
21–23, 27–28 (S.D. Tex. July 2, 2010), aff’d, No. H-05-3018, slip op. at 29 (S.D. 
Tex. Nov. 3, 2010) (noting that other courts and attorneys use the DOJ Guidelines 
in determining or negotiating an award, and considering the parties’ use of the DOJ 
Guidelines in support of their respective positions); United States ex rel. Alderson 
v. Quorum Health Grp., Inc., 171 F. Supp. 2d 1323, 1333 (M.D. Fla. 2001) 
(footnote omitted) (noting that the DOJ Guidelines “apparently are often consulted 
by the government and relator’s counsel in negotiating a relator’s share[,]” and that 
both parties had cited the DOJ Guidelines in their papers); United States ex rel. Fox 
v. Nw. Nephrology Assocs., 87 F. Supp. 2d 1103, 1111–14 (E.D. Wash. 2000) 
(considering the parties’ use of the DOJ Guidelines in support of their respective 
positions). 
 183. See Helmer, supra note 139, at 757 (noting that at the time of publication 
that the DOJ Guidelines, “for the most part, enjoy neither support in the legislative 
history nor from court opinions”). 
 184. United States ex rel. Merena v. SmithKline Beecham Corp., 52 F. Supp. 2d 
420, 450 (E.D. Pa. 1998). 
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be reduced because this case did not go to trial.185 Yet another court 
rejected the DOJ Guidelines as a whole but found a number of the 
factors to be “relevant considerations” and adopted them into its 
determination process.186  

Perhaps the most comprehensive judicial criticism of the DOJ 
Guidelines comes from the opinion in United States ex rel. Alderson 
v. Quorum Health Group, Inc.187 The court discussed and analyzed 
the DOJ Guidelines despite finding them “equivocal” and ill-suited 
for the case at hand.188 The court noted that “[a]lthough including an 
array of generally pertinent matters, the DOJ Guidelines fail to 
establish a coherent theory under which to determine the relator’s 
share. Notably, the guidelines or at least some of their underlying 
premises, contradict one another.”189 The court continued its criticism 
of the DOJ Guidelines, concluding the following: 

The DOJ guidelines suffer other theoretical problems 
and are noticeably unhelpful. In effect, the DOJ 
guidelines are merely an indiscriminate enumeration 
of more or less obvious factors, unaccompanied by 
any indication of comparative weight and more useful 
as a checklist for negotiation than a rule of decision in 
an adjudication.190 

                                                 
 185. United States ex rel. Pedicone v. Mazak Corp., 807 F. Supp. 1350, 1353 
(S.D. Ohio 1992). This example is peculiar in that the DOJ used the absence of an 
increase factor to argue for a decrease in the percentage. 
 186. Johnson-Pochardt, 252 F. Supp. 2d at 900. 
 187. 171 F. Supp. 2d 1323 (M.D. Fla. 2001). 
 188. Id. at 1335. 
 189. Id. at 1334. 
 190. Id. at 1334 n.34. The court explained: 
 

For example, item 12 of the list of factors meriting an “increase” 
assigns value to a trial. This factor sensibly recognizes that a case 
that is tried typically requires more effort from the litigants than 
one that terminates before trial. Similarly, “decrease” factor 10 
suggests that a quick settlement warrants a lower award to the 
relator. However, other “increase” factors (including items 1, 6, 
8, and 9, for example) recognize the value of a prompt and 
credible relator with compelling evidence of fraud. The 
government presumably values a credible relator and compelling 
evidence because these factors contribute to the strength of the 
case. Of course, in many instances an undeniably strong case is 
likely to resolve itself before trial. Thus, the DOJ guidelines 
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Consequently, the court chose not to base its determination of the 
relator’s share on the DOJ Guidelines.191  

The courts are split over the nature and extent of the role that the 
DOJ Guidelines should play. Most, if not all, of the courts seem to 
agree that the DOJ Guidelines contain some relevant, commonsense 
considerations.192 But the DOJ Guidelines should be discarded 
because they reflect the advocate mindset that was prevalent when 
adopted as its guidelines. Moreover, the lack of agreement by the 
courts and the flaws in the DOJ Guidelines strongly demonstrate that 
the guidelines have failed as a fair and effective approach for 
determining a relator’s award. A fair and fresh approach is needed. 

IV. RELIEVING THE RELATORS 
While the FCA language regarding the determination of the 

relator’s share is vague, many of the current approaches used to 
determine the relator’s share do not adequately consider what the 
statute says. On closer examination, the plain meaning of the statute 
establishes a test that, when combined with commonsense 
considerations, provides an equitable solution to the current, muddled 
approach.193 Not only does the plain meaning of the statute support 
this test, but the structure, the legislative history, and other qui tam 
statutes support it as well.194 

A. Reexamining the Plain Text 
The DOJ and many courts seem to have skimmed over the 

wording of the statute, causing them to reach faulty conclusions that 
are detrimental to relators and inconsistent with the plain meaning 
and legislative intent.195 Courts and the DOJ should apply the basic 
principles of sound statutory interpretation to the FCA’s relator-share 
provisions. Although parts of the statute are vague when viewed in 
isolation, they become much clearer when the provision is viewed as 
a whole. 
                                                                                                                 

financially value (at least implicitly) both the case that settles and 
the case that results in trial. 

Id. 
 191. Id. at 1338. 
 192. See sources cited supra notes 177–83. 
 193. See infra Part IV.A.i.1. 
 194. See infra Part IV.A. 
 195. See infra Part IV.A.i. 
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Before examining § 3730(d), it is important to recount the 
Supreme Court’s principles for statutory interpretation. The frequent 
starting point is the “plain meaning” rule.196 The Court has defined 
the plain-meaning rule as follows: 

It is elementary that the meaning of a statute must, in 
the first instance, be sought in the language in which 
the act is framed, and if that is plain, and if the law is 
within the constitutional authority of the law-making 
body which passed it, the sole function of the courts is 
to enforce it according to its terms.197 

Justice Scalia has explained the plain-meaning approach this way: 

Statutory construction . . . is a holistic endeavor. A 
provision that may seem ambiguous in isolation is 

                                                 
 196. YULE KIM, CONG. RESEARCH SERV., ORDER CODE 97-589, STATUTORY 
INTERPRETATION: GENERAL PRINCIPLES AND RECENT TRENDS 6 (2008). 
 197. Caminetti v. United States, 242 U.S. 470, 485 (1917). In an earlier decision 
involving constitutional interpretation, the Supreme Court gave this explanation: 

 
Why not assume that the framers of the constitution, and the 
people who voted it into existence, meant exactly what it says? 
At the first glance, its reading produces no impression of doubt as 
to the meaning. It seems all sufficiently plain, and in such case 
there is a well-settled rule which we must observe. The object of 
construction, applied to a constitution, is to give effect to the 
intent of its framers, and of the people in adopting it. This intent 
is to be found in the instrument itself; and, when the text of a 
constitutional provision is not ambiguous, the courts, in giving 
construction thereto, are not at liberty to search for its meaning 
beyond the instrument. To get at the thought or meaning 
expressed in a statute, a contract, or a constitution, the first resort, 
in all cases, is to the natural signification of the words, in the 
order of grammatical arrangement in which the framers of the 
instrument have placed them. If the words convey a definite 
meaning, which involves no absurdity, nor any contradiction of 
other parts of the instrument, then that meaning, apparent on the 
face of the instrument, must be accepted, and neither the courts 
nor the legislature have the right to add to it or take from it. So, 
also, where a law is expressed in plain and unambiguous terms, 
whether those terms are general or limited, the legislature should 
be intended to mean what they have plainly expressed, and 
consequently no room is left for construction. 

Lake County v. Rollins, 130 U.S. 662, 670–71 (1889) (emphasis added) (citation 
omitted). 
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often clarified by the remainder of the statutory 
scheme-[sic] because the same terminology is used 
elsewhere in a context that makes its meaning clear or 
because only one of the permissible meanings 
produces a substantive effect that is compatible with 
the rest of the law . . . .198 

The Court has also stated, “It is well established that our task in 
interpreting separate provisions of a single Act is to give the Act ‘the 
most harmonious, comprehensive meaning possible’ in light of the 
legislative policy and purpose.”199 These rules stress the importance 
of context, and in other words, the importance of interpreting 
provisions in light of the whole statute. The application of these 
principles have been lacking in the courts’ interpretations of the 
relator’s share provisions. 

In a recent decision, Graham County Soil & Water Conservation 
District v. United States ex. rel. Wilson, the Supreme Court applied 
these principles to another FCA interpretation issue.200 In Graham, 
the relator filed an FCA suit against several government entities and 
officials.201 After the relator successfully appealed the district court’s 
initial dismissal based on the statute of limitations, the district court 
held that the FCA’s public-disclosure provision barred the suit and 
dismissed it again.202 The court’s decision hinged on whether the 
term “administrative report,” as used in the definition of a public 
disclosure, included federal, state, and local administrative reports or 
federal only.203 The court held that it included all administrative 
reports.204 The Fourth Circuit Court of Appeals reversed, but the 
Supreme Court reversed the Fourth Circuit.205 The Court reasoned 
that the statutory categories should not be treated “as islands unto 

                                                 
 198. United Sav. Ass’n of Tex. v. Timbers of Inwood Forest Assocs., Ltd., 484 
U.S. 365, 371 (1998) (citation omitted). Similarly, Chief Justice Taney wrote in 
1850, “In expounding a statute, we must not be guided by a single sentence or 
member of a sentence, but look to the provisions of the whole law, and to its object 
and policy.” United States v. Boisdore’s Heirs, 49 U.S. (8 How.) 113, 122 (1850). 
 199. Weinberger v. Hynson, Westcott & Dunning, Inc., 412 U.S. 609, 631–32 
(1973) (citation omitted). 
 200. 130 S. Ct. 1396, 1402–06 (2010). 
 201. Id. at 1400–01. 
 202. Id. at 1401. 
 203. Id. at 1402. 
 204. Id. at 1400. 
 205. Id. at 1400–01. 
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themselves,” and that “[c]ourts have a ‘duty to construe statutes, not 
isolated provisions.’”206 

Graham is particularly significant because it addresses an FCA 
interpretation question. Because the Supreme Court has not addressed 
the issue of the relator’s share, Graham provides insight into how the 
Court would likely address this issue.207 With this example and the 
statutory-interpretation principles in mind, this would prepare 
someone to examine the plain text of the relator’s share provisions.  

i. Defining Substantial Contribution: The Two-Part Test 
A careful examination of the statute’s plain meaning reveals a 

two-part test for determining the relator’s share: (1) the significance 
of the relator’s information and (2) the relator’s role in advancing the 
case to litigation.208 This test comes from the language of the public-
disclosure category, but it is applicable to the other relator-share 
categories as well. Aside from support from the plain meaning, this 
interpretation is also supported by the structure of the percentage 
ranges, the legislative history, other qui tam statutes, and even some 
of the DOJ’s arguments in its briefs.  

1. The Plain Meaning 
The pertinent FCA language states that for the standard case (i.e., 

where the government intervenes), the relator “shall . . . receive at 
least 15 percent but not more than 25 percent of the proceeds of the 
action or settlement of the claim, depending upon the extent to which 
the person substantially contributed to the prosecution of the 
action.”209 Oddly, this category, which covers the most common FCA 
actions filed, has the most indefinite language. The words 
“substantially contributed” are the root of the problem.210 The 
language in the 25%–30% category for nonintervened cases is 
similarly unhelpful, providing that the relator “shall receive an 

                                                 
 206. Id. at 1404. 
 207. Id. at 1406 (explaining that Congress and the courts have attempted to strike 
a balance between rewarding whistleblowers who qualify as original sources and 
those who base claims on information already available to the public). 
 208. 31 U.S.C.A. § 3730(d)(1) (Westlaw 2013). 
 209. Id. 
 210. United States ex. rel. Merena v. Smithkline Beecham Corp., 52 F. Supp. 2d 
420, 449–50 (E.D. Pa. 1998). 
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amount which the court decides is reasonable.”211 This provision 
leaves the decision to the court and does not provide vague guidance 
with such language as “substantially contributed.” But the wording 
for the 0%–10% category for cases based on public disclosures is 
more descriptive and helpful. This portion provides that the court 
should “tak[e] into account the significance of the information and 
the role of the person bringing the action in advancing the case to 
litigation.”212 In the remaining category for the relators who planned 
and initiated an FCA violation, the language is again more indefinite, 
directing courts to “tak[e] into account the role of that person in 
advancing the case to litigation and any relevant circumstances 
pertaining to the violation.”213 Other than the additional direction 
pertaining to the relator’s planning and initiating of the fraud, the 
language is similar to the standard case’s “substantially contributed” 
language. The chart, infra, compares the four categories. 

 
Relator’s Share Statutory Guidance 

Standard Case: 
15%–25% 

“. . . depending upon the extent to which the 
person substantially contributed to the 

prosecution of the action.” § 3730(d)(1). 

Nonintervened 
Cases: 25%–30% 

“. . . an amount which the court decides is 
reasonable for collecting the civil penalty and 

damages.” § 3730(d)(2). 
Cases Based on 

Public Disclosures: 
0%–10% 

“. . . taking into account the significance of the 
information and the role of the person bringing 
the action in advancing the case to litigation.” § 

3730(d)(1). 
Relator Planned 
and Initiated the 
Fraud—reduced 

share 

“ . . . the court may, to the extent the court 
considers appropriate, reduce the share of the 
proceeds . . . , taking into account the role of 
that person in advancing the case to litigation 
and any relevant circumstances pertaining to 

the violation.” § 3730(d)(3). 
 

                                                 
 211. § 3730(d)(2). 
 212. § 3730(d)(1). 
 213. § 3730(d)(3). 
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While it is curious that Congress did not write these provisions 
with consistent language, there is a common theme that unifies the 
whole. Certain phrases from each category—“substantially 
contributed to the prosecution,” “reasonable for collecting the civil 
penalty and damages,” and “advancing the case to litigation”—reveal 
the common theme: what the relator did to further and win the 
case.214  

Based on this theme and Graham’s admonition to construe the 
whole statute and not just isolated parts,215 it is appropriate to use the 
language from the more specific provisions to help define those that 
are less specific. In this regard, the public-disclosure category is the 
most specific and helpful. It essentially establishes a two-part test: (1) 
the significance of the relator’s information and (2) the relator’s role 
“in advancing the case to litigation.”216 This approach provides a 
solid framework for determining the relator’s share in nearly all 
situations. In particular, it provides clarity to the phrase “substantially 
contributed” in the standard-case category.217 Because the relator’s 
contribution is the common theme throughout the provisions 
governing the determination of the relator’s share, this Article refers 
to this two-part test as the “contribution test.”218 

Using the contribution test in the other categories is not only in 
harmony with statutory interpretation principles, it is also in harmony 
with the way that FCA cases proceed in practice. The prongs are 
broad enough to completely capture the ways that a relator can assist 
as a qui tam plaintiff suing on behalf of the government.219  

The first prong of the contribution test concerns the significance 
of the relator’s information.220 Because the DOJ must review 
numerous FCA cases (especially with the explosion in the number of 
FCA cases after Congress passed the 1986 FCA amendments), the 

                                                 
 214. See § 3730(d). Certainly the adage that a “worker deserves his wages” is 
true here. See 1 Timothy 5:18 (“‘Do not muzzle an ox while it is treading out the 
grain,’ and ‘The worker deserves his wages.’”). A relator should be paid what the 
statute says he should be paid, without creating extra-statutory barriers or DOJ-
developed criteria that are not based upon the statute’s directive.  
 215. Graham Cnty. Soil & Water Conservation Dist. v. United States ex rel. 
Wilson, 130 S. Ct. 1396, 1404 (2010).  
 216. § 3730(d)(1). 
 217. Id. 
 218. See § 3730(d). 
 219. See infra Part IV.A.i.1. 
 220. § 3730(d)(1). 
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DOJ can only intervene in a fraction of those cases.221 To determine 
in which cases to intervene, the DOJ assesses the strength of each 
case.222 Information is the only basis on which the DOJ can assess the 
strength of a case. Thus, Congress rightly adopted the information’s 
significance as the first consideration in the FCA’s contribution test. 

After the DOJ has determined whether to intervene based on the 
relator’s information, the actual prosecution of the case is all that 
remains. Regardless of whether the DOJ intervenes, the relator can 
assist with the litigation to some degree.223 The contribution test 
properly takes this phase of an FCA action into account with its 
second prong—the relator’s role “in advancing the case to 
litigation.”224 It is important to note that the language of this prong 
does not mean the relator’s assistance during discovery or at trial, but 
broadly encompasses all of the relator’s assistance throughout the 
litigation.225 Thus, between the two categories, the contribution test 
covers everything that a relator could conceivably contribute to an 
FCA action. 

Further support for the contribution test comes from the structure 
of each category’s percentage ranges.226 The standard category 
(15%–25%) and the public-disclosure category (0%–10%) each have 
a range spanning ten percentage points.227 Since the statute does not 
give more weight to either prong of the contribution test, a logical 
conclusion is that the percentage points should be equally allocated to 
each prong—five percentage points each. The nonintervened 
category range (25%–30%), however, spans only five percentage 
points,228 which begs the question: Where is the other, “missing” 5%?  

The contribution test sheds light on this discrepancy. It is 
important to recall the rationale behind the contribution test’s first 
                                                 
 221. See Fraud Statistics, supra note 3, at 2; Olson, supra note 87. 
 222. See § 3730(b)(2). 
 223. The FCA does provide, however, that the DOJ may move for the court to 
limit the relator’s participation in the litigation. § 3730(c)(2)(C). 
 224. § 3730(d)(1). 
 225. See id. The language of the other categories also lacks this restriction. See 
id. In a standard case, “such person shall, . . . receive at least 15 percent but not 
more than 25 percent of the proceeds . . . depending upon the extent to which the 
person substantially contributed to the prosecution of the action.” Id.; see also § 
3730(d)(2). In a nonintervening case, a person receives “an amount which the court 
decides is reasonable for collecting the civil penalty and damages.” Id. 
 226. § 3730(d). 
 227. Id. 
 228. Id. 
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prong—to help the DOJ assess the strength of a case.229 The better 
the information provided by the relator, the stronger the case. When 
the DOJ declines to intervene in a case, it declares, in effect, that it 
would rather preserve its resources and award the relator more for 
litigating the case.230 Therefore, only the second prong of the 
contribution test—the relator’s role in advancing the case to 
litigation—is relevant for nonintervened cases. Assuming that it is 
logical to allocate five percentage points to each prong of the 
contribution test, applying only the second prong to the 
nonintervened category corresponds perfectly with its 5% span.231 
Thus, the other, “missing” five percentage points are not really 
missing; it appears to be an intentional omission that correctly 
accounts for the DOJ’s earlier assessment of the significance of the 
information. 

The case United States ex rel. Johnson-Pochardt v. Rapid City 
Regional Hospital provides an example of a court granting a higher 
award for significant information.232 The court specifically noted that 
the relator was the only person willing to bring information about the 
fraudulent activities to the government, which knew nothing about 
it.233 The court further stated that without the relator’s information, 
the defendant’s fraud would have remained undetected.234 This had a 
significant bearing on the court’s decision to award the relator a 24% 
total share.235 While the court did not use a pure contribution test 
analysis as proposed by this Article, it did give significant weight to 
the relator’s information and the related consideration of whether the 
government knew about the defendant’s fraudulent activities.236 

2. Legislative History Support 
The FCA’s legislative history lends further support to the 

contribution test. The FCA’s legislative history contains two sets of 
factors—one for each house of Congress—that are essentially the 

                                                 
 229. See cases cited supra notes 220–22 and accompanying text. 
 230. See United States ex rel. Johnson-Pochardt v. Rapid City Reg’l Hosp., 252 
F. Supp. 2d 892, 898 (D.S.D. 2003). 
 231. Id. 
 232. Id. at 892–905. 
 233. Id. at 897–98. 
 234. Id. at 899. 
 235. Id. at 905. 
 236. Id. at 898–99. 
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same.237 While the House and Senate factors provide only general 
guidance, the House factors’ language is still helpful in fleshing out 
the two prongs of the contribution test.238 The House’s FCA 
legislative history explains the two prongs supra.239 This excerpt 
explains that the significance of the relator’s information—the first 
prong of the contribution test—should depend on how thoroughly the 
relator investigates the allegations and how well the relator presents 
and explains the case to the DOJ.240 The relator’s role in advancing 
the case to litigation—the second prong—should be “active and 
constructive . . . .”241 

Another portion of the House legislative history that discussed an 
earlier version of the FCA amendments noted that the version 

[s]pecifically . . . provides for the relator to receive 
awards from the proceeds of the action between 15% 
and 30%, [(1)] depending on the degree of 
contribution the relator makes to the prosecution of the 
case, [(2)] the nature and extend [sic] of the 
information provided by the relator, and [(3)] whether 
the Government enters the action.242 

                                                 
 237. See S. REP. NO. 99-345, at 28 (1986), reprinted in 1986 U.S.C.C.A.N. 5266, 
5293.  
 

Subsection (d)(3) specifies factors courts should take into account 
when determining recoveries as follow: (A) the significance of 
the information provided to the Government; (B) the contribution 
of the person bringing the action to the result obtained; and (C) 
whether the information which formed the basis for the suit was 
known to the Government. 

Id. Compare id., with 132 CONG. REC. 29322 (1986) (statement of Rep. Berman) 
(identifying the significance of the relator’s information and his or her role in the 
subsequent litigation as factors for courts’ consideration). 
 238. Compare 31 U.S.C.A. § 3730(d)(1) (Westlaw 2013) (“[T]he court may 
award such sums as it considers appropriate, but in no case more than 10 percent of 
the proceeds taking into account the significance of the information and the role of 
the person bringing the action in advancing the case to litigation.”), with S. REP. 
NO. 99-345, and 132 CONG. REC. 29322. 
 239. 132 CONG. REC. 29322. Rep. Berman made a statement about the final 
version of the FCA amendments that became the current FCA, as noted in United 
States ex rel. Alderson v. Quorum Health Grp., Inc., 171 F. Supp. 2d 1323, 1332 
(M.D. Fla. 2001). 
 240. 132 CONG. REC. 29322. 
 241. Id. 
 242. H.R. REP. NO. 99-660, at 23 (1986). 
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An earlier version discussed in the House Report refers to the 
categories for intervened and nonintervened cases: the earlier version 
contained the same percentage categories (15%–25% and 25%–30%) 
as the current FCA.243 The third factor listed in this excerpt is not 
relevant because the version that became the current FCA accounts 
for whether the DOJ intervenes.244 Also, like the Senate factors, the 
first two factors listed above reflect the same concepts contained in 
the two prongs of the contribution test.245 Thus, although the 
contribution-test language in the public-disclosure category was not 
included in the FCA provisions governing the other categories,246 
throughout the legislative process, Congress consistently noted and 
intended that both the significance of the relators’ information and 
their role in subsequent litigation were to be considered in 
determining relators’ shares for all categories.247 

Additionally, a number of courts have used the House and the 
Senate factors to assist them when determining the relator’s share in 
standard cases.248 That these courts have used the House and Senate 
factors, which mirror this Article’s “contribution test,” further 
demonstrates that it is appropriate to use the contribution test to 
determine the relator’s share in categories other than just the public-
disclosure category. 

3. Other Qui Tam Statutes 
After realizing the success of the 1986 FCA amendments, 

Congress passed three other whistleblower laws partially modeled on 
the FCA: the IRS whistleblower statute (2006),249 the Securities and 
Exchange Commission (SEC) whistleblower statue (2010),250 and the 
Commodities and Futures Trading Commission (CFTC) 
whistleblower statute (2010).251 While these statutes significantly 
differ from the FCA, the similarities of the relator-share provisions 
                                                 
 243. Compare H.R. REP. NO. 99-660, at 31, with § 3730(d)(1)–(2). 
 244. § 3730(d)(1)–(2). 
 245. Compare § 3730(d)(1)–(2), with S. REP. NO. 99-345, at 28 (1986), reprinted 
in 1986 U.S.C.C.A.N. 5266, 5293, and H.R. REP. NO. 99-660, at 31 (1986). 
 246. § 3730(d)(1)–(3). 
 247. See S. REP. NO. 99-345, at 28; accord H.R. REP. NO. 99-660, at 23; 132 
CONG. REC. 29322 (1986) (statement of Rep. Berman). 
 248. See sources cited supra notes 178–86 and accompanying text. 
 249. 26 U.S.C.A. § 7623 (Westlaw 2013). 
 250. 15 U.S.C.A. § 78u-6 (Westlaw 2013). 
 251. 7 U.S.C.A. § 26 (Westlaw 2013). 
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lend further support to defining “substantial contribution” in the FCA 
to mean the two prongs of the contribution test. 

a. IRS Whistleblower Statute 
Of the three whistleblower statutes mentioned supra, the IRS 

statute is most similar to the FCA. One significant difference, 
however, is that relators are not authorized to file a qui tam suit. 
Rather, relators can only report their allegations to the IRS.252 
Moreover, the IRS Whistleblower Office determines the percentage 
of the relator’s share instead of the courts.253 The IRS statute 
similarly contains three categories: the standard category (15%–
30%), the public-disclosure category (0%–10%), and the planner and 
initiator category (reduced share).254 Both the standard and the 
public-disclosure categories use essentially the same language as the 
FCA in guiding the IRS to make its determination: “substantially 
contributed” for the standard category and “taking into account the 
significance of the individual's information and the role of such 
individual and any legal representative of such individual in 
contributing to such action” for the public-disclosure category.255 The 
latter language is nearly identical to the FCA contribution test.256 
Interestingly, the IRS statute recognizes the public-disclosure 
category as a “case of less substantial contribution,” which closely 
connects this category with the standard IRS category.257 This is 
significant because Congress explicitly communicated that the two 
prongs of the contribution test do define substantial contribution.258 
Thus, if the contribution test defines “less substantial contributions,” 
then it is consistent and logical to use it to define “more” substantial 
contributions in the standard IRS case because the only difference is 
that of degree.259 Consequently, this construction of the IRS statute 
supports the similar construction of the FCA.  

                                                 
 252. See 26 U.S.C.A. § 7401 (Westlaw 2013). 
 253. § 7623(b). The relator may still appeal the award within certain parameters. 
§ 7623(b)(4). 
 254. § 7623(b)(1)–(3). 
 255. Compare 26 U.S.C.A. § 7623(b)(1)–(2), with 31 U.S.C.A. § 3730(d)(1) 
(Westlaw 2013). 
 256. Compare 26 U.S.C.A. § 7623(b)(2), with 31 U.S.C.A. § 3730(d)(1). 
 257. See 26 U.S.C.A. § 7623(b)(1)–(2). 
 258. § 7623(b)(2). 
 259. See § 7623(b)(1)–(2). 
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b. SEC and CFTC Whistleblower Statutes 
Congress passed both the SEC and the CFTC whistleblower 

statutes as part of the Dodd-Frank Act.260 The statutes for the two 
programs are substantially similar.261 Like the IRS statute and unlike 
the FCA, both the SEC and the CFTC statutes allow relators to only 
report their allegations, not file a qui tam suit.262 Moreover, like the 
IRS statute and unlike the FCA, the SEC and the CFTC statutes vest 
the authority to decide the award in their respective agency, not the 
courts.263 These two statutes contain only one category of 10%–30%, 
in contrast to the IRS statute and the FCA.264 To guide the SEC and 
the CFTC in determining the relator’s share, both the SEC and the 
CFTC statutes provide the following four considerations:  

(I)  the significance of the information provided by 
the whistleblower to the success of the covered 
judicial or administrative action; 

(II) the degree of assistance provided by the 
whistleblower and any legal representative of 
the whistleblower in a covered judicial or 
administrative action; 

(III)  the programmatic interest of the Commission 
in deterring violations of the [applicable law] 
by making awards to whistleblowers who 
provide information that lead to the successful 
enforcement of such laws; and 

(IV) such additional relevant factors as the 
Commission may establish by rule or 
regulation . . . .265 

                                                 
 260. Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, 
Pub. L. No. 111-203, §§ 748, 922; 124 Stat. 1376, 1739–46, 1841–49 (2010) 
(codified in 7 U.S.C.A. § 26 and 15 U.S.C.A. § 78u-6 (Westlaw 2013)). 
 261. See 7 U.S.C.A. § 26 (CFTC); 15 U.S.C.A. § 78u-6 (SEC). 
 262. Compare 7 U.S.C.A. § 26(a)–(b) (CFTC), 15 U.S.C.A. § 78u-6(a)–(b) 
(SEC), and 26 U.S.C.A. § 7623(b)(1) (IRS), with 31 U.S.C.A. § 3730(b) (Westlaw 
2013) (FCA). 
 263. See 7 U.S.C.A. § 26(c)(1)(A); 15 U.S.C.A. § 78u-6(c)(1)(A). 
 264. Compare 7 U.S.C.A. § 26(b)(1)(A)–(B), and 15 U.S.C.A. § 78u-
6(b)(1)(A)–(B), with 26 U.S.C.A. § 7623(b) (IRS), and 31 U.S.C.A. § 3730(d) 
(FCA). 
 265. 15 U.S.C.A. § 78u-6(c)(1)(B)(i) (emphasis added); accord 7 U.S.C.A. § 
26(c)(1)(B)(i). 
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Consistent with the FCA and the IRS, the first two considerations 
are the same as those in the contribution test.266 This shows that, once 
again, Congress has consistently threaded the two prongs of the 
contribution test throughout whistleblower laws since the creation of 
the FCA.267 

ii. Filling Out the Contribution Test Framework 
Having established the contribution test as the proper and 

intended framework for determining the relator’s share, this Article 
now examines what each prong entails. As discussed supra, the two 
prongs are: (1) the significance of the relator’s information, and (2) 
the relator’s role in advancing the case to litigation.268 In the standard 
case (15%–25%), a 15% share is the guaranteed, minimum award.269 
The remaining available 10% should be split—5% allocated to each 
prong with each prong separately evaluated. This approach is 
consistent with the statutory language and ensures that relators are 
fairly compensated for their contributions under one prong, even if 

                                                 
 266. Compare 7 U.S.C.A. § 26(c)(1)(B), and 15 U.S.C.A. § 78u-6(c)(1)(B), with 
31 U.S.C.A. § 3730(d)(1) (FCA). 
 267. Even the DOJ acknowledges the underlying basis for using the contribution 
test to guide the determination of the relator’s share in the standard case. In a brief 
from a recent case, the DOJ agreed that the contribution test does define 
“substantially contributed.” See United States’ Response to Relators’ Motion for 
Relator Share Award, United States ex rel. Shea v. Verizon Commc’ns, Inc., No. 
07-CV0111 (GK), slip op. at 2 (D.D.C. Sep. 19, 2011), available at 
http://legaltimes.typepad.com/files/doj_verizon_fca.pdf (last visited March 9, 
2013). Although the DOJ argued for a minimal share, it admitted that the FCA 
“does not define ‘substantial contribution.’” Id. The DOJ further noted that the 
FCA’s “legislative history suggests that courts should consider (1) the helpfulness 
of the relator’s information, and (2) the role the relator actually played in the 
government’s prosecution and recovery efforts[,]” i.e., the contribution test. Id. The 
DOJ failed to mention, however, that these two prongs are in the statute itself and 
proceeded to misapply the contribution test. See id. In this case, the DOJ 
misapplied the contribution test by continuing to use 15% as the starting point—a 
view reflected in the DOJ Guidelines. Id. The DOJ argued that the first prong 
determines whether the relator receives the 15%. Id. The DOJ further contended 
that any additional percentage comes from the second prong. Id. at 2–3. This is 
incorrect because it makes the first prong completely irrelevant. Nonetheless, the 
DOJ did recognize that Congress has defined the phrase “substantially contributed” 
by the contribution test. See also DOJ Relator's Share Guidelines, supra note 14, at 
17–19. 
 268. 31 U.S.C.A. § 3730(d)(3).  
 269. § 3730(d)(1). 
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their contributions under the other prong are minimal or not worthy 
of compensation.  

1. The Significance of the Relator’s Information 
The first prong of the contribution test concerns the significance 

of the relator’s information and is worth five percentage points. 
Relating information of fraud to the DOJ is the heart of the FCA. 
Without this information, there is generally no case. Because most of 
all cases involving fraud against the government are relator initiated 
qui tam cases,270 the DOJ remains ignorant of the fraud and does not 
bring its own action absent the relator’s information. Thus, the 
relator’s information of fraudulent activity is critical.  

The reason the FCA was intended to allocate between 0% and 5% 
for the significance of the relator’s information is because all 
information is not equally valuable.271 Therefore, there needs to be a 
uniform scale that corresponds between the award and the 
significance of the relator’s information. Under the significance-of-
information prong, there are two primary considerations: (1) whether 
the government had prior knowledge of the fraud and (2) the level of 
evidence given by the relator to prove the defendant’s scienter.272 
These two considerations properly and adequately capture all relevant 
circumstances surrounding the significance of the relator’s 
information. The first consideration should be whether the pertinent 
government officials charged with responsibility to act had 
knowledge of the fraud before the relator filed a complaint. This 
Article is certainly not suggesting a return to the days of the 1943 
amendments, which barred qui tam suits if any government employee 
had information.273 But the reality is that information is more 
significant if it is something that the responsible government officials 
                                                 
 270. See Fraud Statistics, supra note 3. 
 271. See United States ex rel. Johnson-Pochardt v. Rapid City Reg’l Hosp., 252 
F. Supp. 2d 892, 905 (D.S.D. 2003) (holding that a 24% award to a relator was 
appropriate where the relator provided highly significant information); § 
3730(d)(3). The statute provides that 10% be allocated to the relator for the 
significance of the relator’s information and the relator’s role in advancing the case 
to litigation. Id. The author suggests that each prong should be separately allocated 
5%. Id. 
 272. See infra Part IV.A.ii.1. for charts, which illustrate each of these principles. 
 273. See United States ex rel. Marcus v. Hess, 317 U.S. 537, 547 (1943) (“[O]ne 
of the chief purposes of the Act, which was itself first passed in war time, was to 
stimulate action to protect the government against war frauds.”). 
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did not already know.274 More specifically, if the government 
officials with responsibility to act on FCA allegations had no 
knowledge of the fraud, then any information regarding alleged fraud 
is automatically valuable.  

In addition, it is reasonable to assume that the language in the 
15%–25% standard category—“depending upon the extent to which 
the person substantially contributed to the prosecution of the 
action”275—does not mention the relator’s information because 
Congress assumed the information was valuable as the government 
did not possess this information.276 Furthermore, this also appears to 
be the reason why the public-disclosure category contains the phrase 
“the significance of the information.”277 In that scenario, the 
government has actual or readily accessible knowledge of the alleged 
fraud.278 Thus, only significant information, i.e., information in 
addition to what the pertinent government official already possesses, 
is valuable to the government and is a basis for additional 
compensation to the relator.279 Therefore, the FCA lends support to 
the establishment of the presumption that relators are automatically 
entitled to a 5% increase in their share for their information alone.280 

For this reason, there should be a presumption that when the 
relator discloses information of fraud that the appropriate government 
officials did not have knowledge of, the relator should receive the full 
                                                 
 274. See DOJ Relator’s Share Guidelines, supra note 14, at 17–19. 
 275. § 3730(d)(1). 
 276. Id. 
 277. Id. 
 278. See id. 
 279. See id.; see also S. REP. NO. 99-345, at 28 (1986), reprinted in 1986 
U.S.C.C.A.N. 5266, 5293.  
 

The Committee recognizes that guaranteeing monetary 
compensation for individuals in this category could result in 
inappropriate windfalls where the relator's involvement with the 
evidence is indirect at best. However, in the event an action of 
this type results in a Government recovery, subsection (d)([1]) 
provides that the court may award up to 10 percent of the 
proceeds, taking into account the significance of the information 
and the role of the person in advancing the case to litigation. The 
Committee believes a financial reward is justified in these 
circumstances if but for the relator's suit, the Government may 
not have recovered. 

Id. 
 280. § 3730(d)(1). 
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five percentage points allocated to the information prong upon a 
successful recovery (i.e., 20% in a standard case with up to 5% more 
for the second prong of the contribution test, discussed infra). This 
Article, however, provides guidance, with a proposed scale, for any 
appropriate downward adjustments. 

With respect to identifying the appropriate government officials 
with knowledge, Congress provided the answer. First, it appointed 
the Attorney General as the only government official with authority 
to compromise an FCA case or common-law fraud claim.281 The 
Attorney General delegated authority to certain attorneys in the DOJ 
offices in Washington, D.C, and in cases with certain dollar 
thresholds to the USAO nationwide.282 Second, under the FCA, 
Congress included a three-year tolling provision of the statute of 
limitations that applies until the “facts material to the right of action 
are known or reasonably should have been known by the official of 
the United States charged with responsibility to act in the 
circumstances . . . .”283 The courts are split as to whether the 
responsible government official is only an Assistant United States 
Attorney (AUSA) or a DOJ attorney in the Fraud Section, or if it can 
include FBI agents, inspector generals, or certain high level 
officials.284 The DOJ argues that it can only be an AUSA or a DOJ 
attorney.285 Regardless of whether the DOJ is correct, this Article 
proposes using the same language as the FCA’s tolling provision for 
this factor; namely, whether the fraud allegations were known by the 
official of the United States charged with responsibility to act.  

Thus, the key issue relating to prior government knowledge as 
affecting the significance of the information is whether the fraud 
allegations were known by the official of the United States charged 
                                                 
 281. The Attorney General and his delegated agents have the exclusive authority 
to enforce the FCA and to prosecute claims for fraud on the government. See § 
3730 (stating that FCA claims can only be brought by the Attorney General or a 
private person suing in the name of the United States); see also § 3711(b)(1) 
(providing that agencies are permitted to settle and compromise certain claims but 
not fraud claims); 28 C.F.R. § 0.45(d) (2011) (assigning common-law fraud claims 
to the Assistant Attorney General, Civil Division). 
 282. 28 C.F.R. § 0.45(d) (assigning common-law fraud claims to the Assistant 
Attorney General, Civil Division); 28 C.F.R. Pt. 0, Subpt. Y, App. (assigning FCA 
cases where damages will not exceed $1,000,000 to the USAO). 
 283. 31 U.S.C.A. § 3731(b). 
 284. See United States ex rel. Frascella v. Oracle Corp., 751 F. Supp. 2d 842, 
849–50 (E.D. Va. 2010) (collecting cases). 
 285. Id. (discussing the United States’ position). 
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with responsibility to act. Given this understanding, the consideration 
of whether the government knew about the fraud can have only two 
outcomes: the pertinent government officials knew or did not know 
of the allegations of fraud.286 As one of two main factors under this 
category, the answer is entitled to significant weight. But because the 
level of information is also a main factor, there should be a sliding 
scale that intertwines the second factor into the formulation. 
Therefore, rather than simply award 2.5% based on the answer, the 
relator should be placed into one of two categories based on the 
answer. The exact percentage would then depend on the significance-
of-information factor, which is the relator’s evidence of scienter, 
discussed infra.287  

The second consideration under the information prong should be 
the relator’s evidence of “scienter” or the requisite knowledge that 
the claim was false.288 Once the DOJ is aware of fraud allegations, 
the key to successfully prosecuting a defendant under the FCA is 
being able to prove that the defendant knew the claim was false. 
Otherwise, the allegation is merely a breach-of-contract claim and 
does not fall within the FCA.289 This is an undesirable outcome for 

                                                 
 286. See § 3731(b)(2). In addition, the pertinent government officials do not 
know about the allegations of fraud even when the government possesses the 
“smoking gun” documents containing evidence of the defendant’s fraud but cannot 
understand what the documents mean. United States ex rel. Shea v. Verizon 
Commc'ns, Inc., Civ. No. 1:07-CV0111 (GK), slip op. at 21 (D.D.C. Feb. 23, 2012) 
(a copy is on file with the author). 
 

[The government] may well have had the [“insider” document] in 
its possession, but it had no understanding of what it meant, how 
it should be interpreted, or its relationship to fraudulent billing by 
Verizon until the Relator explained its significance. The fact that 
the Government itself had to carry out an extensive detailed 
investigation of the allegations, if only to confirm the accuracy of 
Relator’s charges, in no way minimizes the value and 
contribution of the knowledge, analysis, and legal justifications 
that Relator brought to the litigation. 

Id.  
 287. The charts infra Part IV.A.ii.1. will also illustrate how these presumptions 
work. 
 288. See § 3729(a)(1). 
 289. See United States v. Sci. Applications Int’l Corp., 626 F.3d 1257, 1271 
(D.C. Cir. 2010) (“Strict enforcement of the FCA's scienter requirement will also 
help to ensure that ordinary breaches of contract are not converted into FCA 
liability.”). 
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relators because they only receive a relator’s share for FCA claims, 
not for breach-of-contract claims. Thus, if a relator could only show 
that the money is owed to the government and not that the defendant 
knew the claim was false, then the relator would receive nothing for 
the effort. Moreover, the government would not be entitled to treble 
damages, which requires proving a false claim under the FCA.290 
Thus, the second factor under the information prong is the level of 
information the relator provides to the DOJ as to the defendant’s 
scienter. Indeed, scienter is the hardest information for the DOJ to 
obtain.291 Rarely does a defendant simply admit that he or she 
cheated the government. Rather, he or she argues that it was an 
innocent mistake or an accounting issue in order to avoid the stigma 
of submitting false claims and paying treble damages as well as civil 
penalties under the FCA.292 

The question of whether there should be any increase of the 
relator’s share should depend on the level of significance of the 
relator’s evidence of scienter. Specifically, was the level of 
information relating to scienter substantial, moderate, or minimal?  

For evidence of scienter to be deemed substantial, a relator does 
not have to bring “perfect” information.293 Substantial does not equal 
perfect; equating the two goes beyond the statutory language and 
even what is possible for most relators. One example of substantial 
evidence includes where the relator attended meetings or had 
conversations with superiors of the defendant, and those superiors 
discussed or mentioned misconduct or otherwise demonstrated actual 
knowledge that the claims submitted were not allowable. Another 
example includes where the relator provides the DOJ with copies of 
documents that reflect that the superiors had actual knowledge that 
the claims submitted were not allowable. 

The second and third levels of the relator’s evidence of scienter 
are moderate and minimal, respectively.294 An example of moderately 
useful evidence includes where a relator learns information that 
demonstrates a degree of knowledge satisfying FCA scienter through 

                                                 
 290. See § 3729(a)(1). 
 291. Desimone v. Indus. Bio-Test Labs., Inc., 83 F.R.D. 615, 620 (S.D.N.Y. 
1979). 
 292. DOJ Relator’s Share Guidelines, supra note 14, at 18. The relator provided 
extensive, first-hand details of the fraud to the Government. 
 293. § 3731(c). 
 294. Id. 
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second-hand sources, (e.g., by reading emails or documents or 
through talking to other employees) rather than from meetings or 
conversations with superiors. An example of minimally useful 
evidence includes where a relator possesses a series of documents 
that, when put together, demonstrate that the claims the defendant 
submitted to the government were not allowable and that the 
defendant likely owes money to the government. Another example 
includes where the relator makes vague allegations regarding 
knowledge satisfying FCA scienter that the claims submitted were 
not allowable. 

When the factor of the DOJ’s knowledge and the factor of the 
relator’s evidence of scienter are put together, the result is a logical 
path of analysis for the information prong of the contribution test. 
There are two simple steps to this analysis. The first step starts with 
whether the government had knowledge of the fraud.295 Depending 
on the answer, it is placed into the top or bottom category. The top 
category will award 3%, 4%, or 5%, depending on the second factor. 
The lower category will award 0%, 1%, or 2%, depending on the 
second factor.  

The second step is to apply the second factor by categorizing the 
relator’s evidence of scienter into one of the three levels: substantial, 
moderate, or minimal. If the relator’s evidence is substantial, the 
relator receives either 5% or 2%, depending on the category of 
government knowledge determined in the first step. Similarly, if the 
relator’s evidence of scienter is moderately useful, the percentage is 
reduced by 1% to either 4% or 1%, depending on whether the 
government knew about the fraud. Finally, if the relator’s evidence is 
only minimally useful, the percentage is reduced by an additional 1% 
to either 3% or 0%, depending on whether the government knew 
about the fraud. 

The following chart illustrates how the percentage increases 
should be awarded for the information prong using these two factors: 

                                                 
 295. United States ex rel. Hagood v. Sonoma Cnty. Water Agency, 929 F.2d 
1416, 1421 (9th Cir. 1991) (“[T]he knowledge possessed by officials of the United 
States may be highly relevant.”). 
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First Prong of the Contribution Test:  

Significance of the Relator’s Information 
Government’s 

Knowledge of Fraud 
Relator’s Evidence of 

Scienter 
Percentage 

Increase 
DOJ did not know Substantial 5% 
DOJ did not know Moderate 4% 
DOJ did not know Minimal 3% 

DOJ knew Substantial 2% 
DOJ knew Moderate 1% 
DOJ knew Minimal 0% 

 

2. The Relator’s Role in Advancing the Case to Litigation 
As discussed supra, the first prong addressed the significance of 

the relator’s information. The second 5% prong of the contribution 
test considers the relator’s role in advancing the case to litigation. 
This addresses, in the context of the relator’s role, how well the 
relator contributed to the result of the case. It is important to 
remember that the FCA focuses on the “role” of the relator, not on 
the stage of the case. 

Note that the wording of this prong is result based (as modeled 
after language in the FCA that reads “advancing the case to 
litigation”).296 Significantly, Congress did not write that courts should 
consider the relator’s role in advancing the case to trial but rather in 
advancing the case to litigation. Nowhere does the FCA state that the 
percentage should be based on the stage of the case at the time of 
settlement or resolution. Thus, the 5% range of this second prong 
should not be based, even in part, on the stage of litigation. Indeed, 
Congress could have easily included the words “stage of litigation” if 
it intended awards to be based on the stage of the case. Rather, 
Congress opted for a sliding scale that allows the court to judge the 
relator’s role on a case-by-case basis, taking into account the 
particular nuances of the relator’s role in contributing to the result. In 
other words, the award is result driven, not stage driven. Congress 
chose a scaled approach to reward the relator for a job well done. 

                                                 
 296. The approach for this 5% can be used for determining the 5% range 
between 25%–30% in a declined case.  
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Simply stated, the better the job, the better the result, and the better 
the relator’s award.  

Because the relator should be rewarded according to the role in 
achieving a good result, most of the DOJ’s self-created criteria in its 
Guidelines are not only totally inapplicable but also counterintuitive. 
For instance, a reduction for a large recovery (and an increase award 
for a small size recovery) is inapposite to the language and the 
statute’s intent for obtaining good results. Similarly, reserving the 
highest award for cases that go to trial is unfounded. The best result is 
not guaranteed by going to trial or even spending hundreds of 
thousands of dollars in litigation. A great result frequently occurs at 
the earliest stages—assuming that the relator’s role and contribution 
were so significant that it caused the case to settle quickly. 297 

The DOJ actually came close, but still missed the mark by 
including the following factor: “The relator and his counsel supported 
and cooperated with the government during the entire proceeding.” 
This factor suggests that the relator’s counsel is enlisted on a standby 
basis to assist the DOJ with tasks as assigned, much like a paralegal 
waiting to receive instructions. Although helpful in the sense of 
litigation support, this is not the type of assistance the qui tam 
provisions were designed to generate, namely a whistleblower’s 
assistance in advancing the case. 

It is important to distinguish the type of relator assistance in 
advancing the case to litigation under this second 5% prong rather 
than under the first 5% prong (the significance of the relator’s 
information). The second prong takes into consideration what part the 
relator (including through an attorney)298 played in achieving a good 

                                                 
 297. United States ex rel. Shea v. Verizon Commc'ns, Inc., Civ. No. 1:07-
CV0111 (GK), slip op. at 20 (D.D.C. Feb. 23, 2012) (citing United States ex rel. 
Alderson v. Quorum Health Grp., Inc., 171 F. Supp. 2d 1323, 1334 n.34 (M.D. Fla. 
2001)) (a copy is on file with the author). 
 

Indeed, as a practical matter, the stronger the case and the more 
compelling the evidence at the time of filing and/or after 
discovery is completed, the less likely it is that a defendant will 
take the risk of treble damages and civil penalties being awarded 
at trial, to say nothing of the time and expense of trial itself. 

Id.; see supra notes 187–91 and accompanying text (discussing Alderson). 
 298. Shea, Civ. No. 1:07-CV0111 (GK), slip op. at 21–22. The government also 
argues that 
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result. It is not enough that a relator has significant information; he or 
she must also be able to present the information to the DOJ (and the 
court if necessary) and help ensure that the DOJ can use that 
information to achieve a good result.299 Thus, the role of the relator in 
advancing the case to litigation takes into account a variety of 
different elements. Specifically, the relator’s role includes how well 
he or she is able to identify key evidence, such as witnesses and 
location of documents. It also includes how well the relator is able to 
identify the legal framework for the case. Although these items are 
often included in the Statement of Material Evidence (SME) 
submitted at the time the case is filed,300 as required under the FCA, 
not all SMEs are created equal. In many cases, it is just a mirror of 
the FCA complaint with only a small amount of additional 
information provided. What is most useful to the government—
especially at early stages of the investigation—is a careful and 
detailed formulation of the legal theories, anticipating and addressing 
potential defenses, identifying key pieces of evidence, creating 
damage models, suggesting document requests for subpoenas, 
responding to the defendant’s positions raised at meetings or in 
motions, and assisting in planning discovery. 

                                                                                                                 
[t]he Relator’s share of the proceeds depends upon the extent of 
his contribution to the case rather than the contribution of his 
counsel. The case law does not support any such statement . . . . 
The case law indicates that a Relator should be compensated for 
all of the ways in which his investment of time, resources, 
information, and assistance contributed to the Government’s 
recovery.  

Id. 
 299. 132 CONG. REC. 29321 (1986). 
 

In those cases where the person carefully develops all the facts 
and supporting documentation necessary to make the case and 
presents it in a thorough and detailed fashion to the Justice 
Department as required by law, and where that person continues 
to play an active and constructive role in the litigation that leads 
ultimately to a successful recovery to the United States Treasury, 
the Court should award a percentage substantially above 15% and 
up to 25%. 

Id.  
 300. The qui tam statute requires the plaintiff to serve on the Government a copy 
of the complaint “and written disclosure of substantially all material evidence and 
information the person possesses.” 31 U.S.C.A. § 3730(b)(2) (Westlaw 2013). 
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In short, the FCA range of percentages was not intended to create 
a payment plan for bringing on an additional attorney to assist the 
DOJ during litigation who simply follows the DOJ’s orders. Rather, 
the increased award is predicated upon the ability of the relator to 
advance the case by planning and strategizing from a whistleblower’s 
vantage point. This prong addresses how well the relator performed 
in that role, regardless of what stage the case settles.  

There are other reasons why the range of award should not be 
based on the stage of litigation. For instance, when a case is well-
presented to the DOJ, it is fairly common for a settlement to occur 
when the DOJ intervenes.301 The stronger the relator’s written SME 
and framing of the legal and factual issues, the less likely the DOJ 
will need much assistance in framing the case for litigation. In 
addition, because the case is still under seal, the DOJ by default 
defines additional aspects of the relator’s role. For example, during 
this stage, the DOJ can either tell the relator to wait and do nothing 
more or give the relator some limited responsibilities, such as legal 
research or drafting subpoena requests to aid the DOJ. Thus, a relator 
is entitled to a full 5% if he or she does an exemplary job in 
advancing the case to litigation. 

The question is: How well did the relator perform his or her role? 
First, like the significance of the information prong, there should be a 
sliding scale ranging from 0%–5%, depending on the relator’s 
performance. It is apportioned based on the quality of performing the 
role in light of the overall success of the case. This is true regardless 
of the extent of litigation required to conclude the case successfully 
and regardless of how prominent the relator’s role was in that 
outcome. For example, if the case settles quickly and the relator did 
what he or she was supposed to do (even if what a relator was 
supposed to do was little in the sense of formal discovery techniques 
occurring in litigation, but the SME and other assistance provided in 
advancing the case was excellent), then the relator is still entitled to 
5%. The point is not to focus on what or how much the relator did to 
advance the case to litigation but rather to focus on whether the 
relator did what was required under the circumstances of the 

                                                 
 301. Joan H. Krause, A Conceptual Model Of Health Care Fraud Enforcement, 
12 J.L. & POL’Y 55, 114 (2003) (“[T]he vast majority of such cases settle, rather 
than proceeding to trial.”). Based on the author’s personal experience while 
working for the DOJ, it is estimated that between 25%–50% of cases settle at or 
near the time that the DOJ elects to intervene. 
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litigation and whether the relator added value in achieving a good 
result.302  

The chart below shows how to allocate the percentage according 
to how well the relator fulfilled his or her role in advancing the case.  

 
Relator’s Role Award 

Percentage 
Frequency of Rating 

Excellent 5% 10% of cases 
Good 4% 15% of cases 

Average 3% 25%–35% of cases 
Marginal 2% 25% of cases 

Weak 1% 10% of cases 
Failing 0% 0%–5% of cases 

 
The key to understanding and using this scale is to base it on how 

well the relator performed his or her role in advancing the case to 
achieve a good result. It is not to be based on comparing the relator’s 
efforts to the DOJ’s efforts. Rather, it is based upon a grading scale— 
much like how schools grade students, ranging from an A to an F 
with a percentage point for each grade level. Teachers do not 
compare students to themselves but rather to a standard of 
performance commensurate to others in the course. Likewise, the 
DOJ and the courts should apply the grading standard compared to 
the role played in a particular case and focus on how well the relator 
played his or her role as a whistleblower, not as litigation support, in 
achieving a good result.  

The “excellent” rating, worth a 5% award, is for a model relator, 
worthy of following. It should not, however, be reserved for only a 
hypothetical perfect relator but rather only awarded to the top 10% of 
relators. The next level of “good,” worth a 4% award, is for 
                                                 
 302. Another justification for this approach is that a relator presumably would 
have been prepared to perform a major role unless the DOJ or a court can 
demonstrate otherwise. This is because neither the relator nor the DOJ will know 
exactly what will be required to obtain a settlement or judgment. If the DOJ and the 
relator cannot come to an agreement over how well the relator fulfilled his role as 
defined by the DOJ in an intervened case, then the court will critique the relator’s 
role in the settlement or judgment. Because the court has the benefit of hindsight in 
a nonintervened case, it should be careful not to readily second-guess the relator’s 
decision of how to handle the case in this scenario. The court should accord 
deference to the relator’s overall litigation strategy and execution unless the 
relator’s actions warrant a reduction. 
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consistent or reliable relators and should account for 15% of relators. 
An “average” relator should be rewarded with a 3% award and 
account for between 25%–35% of all relators. This is followed by 
“marginal” or slightly below average, which receives a 2% award and 
should account for 25% of relators. A “weak” rating receives a 1% 
award and is reserved for those that do a bare minimum to meet the 
technical filing requirements; this should account for less than 10% 
of cases. Finally, a failing grade or 0% should be reserved for the 
extremely few cases where the relator or his counsel was 
incompetent, disruptive, or acted in bad faith.  

3. Paying the Guaranteed Minimum Reward While Negotiating 
Another frustration with the manner in which the DOJ pays 

awards has to do with the timing of the payments. The DOJ has a 
practice of not making any payment of a relator’s share until it 
negotiates with the relator the exact percentage of the award.303 For 
example, suppose that the DOJ signs a settlement agreement and 
receives $10 million from the defendant. Next, the DOJ determines if 
it is a standard case that falls within the 15%–25% range. Then, the 
DOJ offers the relator 16%, but the relator asks for 21%. In situations 
like this example, the DOJ does not pay the relator the 16% it offered 
or even the guaranteed minimum of 15% while it negotiates the exact 
amount. If it is not careful, the DOJ might hold tightly to its litigation 
mindset and drive the relator into taking a smaller amount than 
entitled. In any event, by holding the award hostage until an 
agreement is reached, the DOJ retains unfair bargaining power. By 
having the money in the bank, the DOJ can dangle a smaller-than-
earned reward that is immediately payable or force the relator to file a 
motion asking the court to order the DOJ to pay a larger amount at 
some distant point in the future.  

The hypothetical whistleblower is faced with this decision: “I can 
get $1.6 million today, or I can file a suit against the DOJ and 
perhaps get $2.1 million in several months.” Of course, during 
negotiations, the concern is that the DOJ may state that if the relator 
files a motion, the DOJ reserves the right to argue that the public-
                                                 
 303. There appears to be only one case where the relator asked a court to order 
the DOJ to pay the minimum amount pending litigation over the final amount. See 
United States ex rel. Merena v. Smithkline Beecham Corp., 1998 WL 83971 at *2 
(E.D. Pa. Feb. 25, 1998). In that case, the court ordered the DOJ to pay the 15% 
minimum pending the court’s determination of the exact amount. Id. 
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disclosure bar might apply to some or all of the claims included in the 
settlement agreement (thus alluding to a potential fight over whether 
the relator is entitled to a share of the entire settlement). The DOJ 
also has the right to ask the court to award less than its last offer. In 
fact, this DOJ-imposed dilemma of not paying the 15% right away 
also factors into why there are relatively few cases where the relator 
resorts to going to court and why the overall average percentage is 
less than 17%.304 

It is time to level the playing field. Given that Congress intended 
the DOJ to act as a quasi-administrator during the relator share 
determination,305 the DOJ should not wait until a final agreement is 
reached but should pay the relator the statutory minimum 
immediately after receiving proceeds from the defendant. This is 
especially true if the DOJ has made an offer of more than 15%. When 
the DOJ agrees that the relator satisfies the 15%–25% range, it should 
promptly pay the 15% while negotiations are pending. In the modern 
electronic age, it really is not that inconvenient for the DOJ to send 
two wire transfers: the minimum 15% sent immediately (and without 
being asked) and a second one after the final percentage is agreed 
upon or ordered by the court.  

The concept of paying a worker his due is not that novel.306 For 
instance, because the government had a history of being slow to pay, 
Congress was forced to enact the Prompt Payment Act in 1982, 
which requires federal agencies to pay their bills on time and even 
pay them with interest when paid late.307 Although the Prompt 
Payment Act does not apply to the FCA,308 the DOJ should not 
require Congress to amend the FCA to order the DOJ to pay the 
minimum amount right away or to stop using the timing of payment 
as negotiating leverage with the whistleblower. Rather, the DOJ 
should embrace its quasi-administrative role during this phase of the 
case and adopt the practice of paying the minimum share 

                                                 
 304. See infra note 316.  
 305. See supra notes 120–21. 
 306. Certainly the adage that a “worker deserves his wages” equally applies here. 
See 1 Timothy 5:18 (“‘Do not muzzle an ox while it is treading out the grain,’ and 
‘The worker deserves his wages.’”).  
 307. 31 U.S.C.A. §§ 3901–3907 (Westlaw 2013). 
 308. See id. 
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immediately,309 followed by the balance once the exact percentage is 
agreed to by the parties without resorting to litigation. 

4. “Not intervening at this time” Equates to Declining 
There is an additional issue facing whistleblowers that potentially 

affects their awards. In light of the growing backlog of cases and 
increased pressure for the DOJ to make faster intervention 
decisions,310 the DOJ is not always ready to make a decision when 
the court-permitted extensions expire. In many of those instances, 
instead of notifying the court that it “declines to take over the 
action,”311 the DOJ increasingly submits a notice to the court that it is 
“unable to make a decision” or that it is “not intervening at this 
time.”312 Although the DOJ is not using the statutory language of 
declining to take over the case, there is not a significant issue at this 
point because a court still unseals the case, ordering the relator to 
serve a complaint on the defendant and proceed with the case alone. 
But in a growing number of cases, the DOJ later asks the court to 
allow it to intervene, which the FCA allows upon based “upon a 

                                                 
 309. The AUSA or the DOJ Trial Attorney should immediately begin processing 
the request to wire the funds to relator’s counsel the day proceeds are received from 
the defendant. The DOJ should also ensure that this payment process moves 
quickly to ensure that payment is received no less than 30 days from when the 
government got paid.  
 310. See Lieutenant Colonel Charles T. Kirchmaier, Treating The Symptoms But 
Not The Disease: A Call To Reform False Claims Act Enforcement, 209 MIL. L. 
REV. 186, 237–38 (2011). 
 

According to the DOJ’s 2010 statistics, approximately 1246 FCA 
lawsuits were pending investigation and an intervention decision 
. . . . It takes the DOJ . . . an average of 12.3 months, to 
investigate, review, and decide whether to intervene in a relator's 
lawsuit . . . . As congressional pressure on the DOJ to expedite its 
qui tam lawsuit investigations and case reviews increases, so too 
does the temptation to respond by outsourcing even more qui tam 
lawsuits. 

Id. 
 311. Id. 
 312. In its filing, the DOJ asks the court to order the relator to serve it with 
copies of all pleadings filed in the action, as permitted when the government “elects 
not to proceed with the action” pursuant to § 3730(c)(3) (“If the Government so 
requests, it shall be served with copies of all pleadings filed in the action and shall 
be supplied with copies of all deposition transcripts (at the Government’s 
expense).”). 
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showing of good cause.”313 Generally, a relator welcomes the DOJ 
back into the case. However, there remains an issue of whether the 
range of award is 15%–25% for standard intervened cases or 25%–
30% for standard declined cases. It is believed that the government’s 
intervention at any point slides the relator back into the 15%–25% 
range, even if the intervention is only after the relator approaches the 
DOJ for approval of a settlement after the relator proceeded with the 
case alone.  

One possible support of the DOJ’s position is language from a 
case that discussed the standard of “good cause” for the government 
to intervene after initially declining.314 In dicta, the district court 
made a remark that intervention at this stage might mean that the 
relator’s share may be reduced to 15%–25% instead of 25%–30%.315 
In that case, the government had previously notified the court that it 
was declining, but three years later it filed a motion to intervene 
based on newly discovered evidence.316 The defendant objected to the 
DOJ joining the case, contending that it was an insufficient reason to 
satisfy good cause.317 The court opined that the good cause 
requirement was for the benefit of the relator, not the defendant.318 
The court noted that the relator filed a pleading in support of the 
government's motion for leave to intervene, which the court found 
significant because, if anything, “[g]overnment intervention late in 
the proceedings may be unfair to a relator who has expended 
considerable resources to advance the case and then lose up to half of 
the reward for bringing the action.”319 The court allowed the 
government to intervene and a jury ultimately awarded the 
government $4.1 million.320 A decision on what range of award 
should apply was never resolved because a relator’s share was never 
paid. Rather, the defendant filed an appeal of the eligibility of the 
relator to receive a reward by claiming that the relator did not satisfy 

                                                 
 313. § 3730(c)(3) (“[T]he court . . . may nevertheless permit the Government to 
intervene at a later date upon a showing of good cause.”). 
 314. United States ex rel. Stone v. Rockwell Int’l Corp., 950 F. Supp. 1046, 1049 
(D. Colo. 1996). 
 315. Id. 
 316. Id. 
 317. Id. 
 318. Id. 
 319. Id. 
 320. Rockwell Int’l Corp. v. United States, 549 U.S. 457, 466 (2007) (“The jury 
awarded damages of $1,390,775.80, which the District Court trebled.”). 
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the original-source exception to the FCA’s public-disclosure bar.321 
The Supreme Court ultimately dismissed the relator for that reason, 
which obviated any need or ability to pay the relator an amount or 
determine what range of an award he might have been entitled.322   

There are no known reported cases ruling on the precise issue of 
whether a relator is still entitled to 25%–30% if the government 
initially elects not to intervene but is later permitted to intervene. 
Although it was in the context of determining the time for noticing an 
appeal,323 the Supreme Court had occasion to examine the 
intervention structure of the FCA in a declined qui tam case, which 
provides guidance in answering this question. The Court outlined the 
statute as follows:  

When a relator initiates [a qui tam] action, the United 
States is given 60 days to review the claim and decide 
whether it will ‘elect to intervene and proceed with the 
action.’ 31 U.S.C. §§ 3730(b)(2), 3730(b)(4); see also 
§ 3730(c)(3) (permitting the United States to intervene 
even after the expiration of the 60–day period “upon a 
showing of good cause”).  
 
If the United States intervenes, the relator has ‘the 
right to continue as a party to the action,’ but the 
United States acquires the ‘primary responsibility for 
prosecuting the action.’ § 3730(c)(1). If the United 
States declines to intervene, the relator retains ‘the 
right to conduct the action.’ § 3730(c)(3). The United 
States is thereafter limited to exercising only specific 
rights during the proceeding. These rights include 
requesting service of pleadings and deposition 
transcripts, § 3730(c)(3), seeking to stay discovery 
that ‘would interfere with the Government's 
investigation or prosecution of a criminal or civil 

                                                 
 321. Id.  
 322. Id.  
 323. When the government is a party to a case, the time for filing a notice of 
appeal is 60 days; otherwise it is 30 days. FED. R. APP. P. 4(a)(1). In a declined qui 
tam case, the relator filed notice of appeal after 30 days (but prior to 60 days), and 
the defendant moved to dismiss the appeal as untimely. The Court ultimately held 
that the Government is not a party unless it intervenes in a qui tam suit. 
Accordingly, the appeal was untimely. United States ex rel. Eisenstein v. City of 
New York, 129 S. Ct. 2230, 2233–36 (2009). 
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matter arising out of the same facts,’ § 3730(c)(4), and 
vetoing a relator's decision to voluntarily dismiss the 
action, § 3730(b)(1).324 

Against this backdrop and by examining other FCA declination 
provisions carefully, it is clear that the relators are entitled to the 
25%–30% range when the DOJ fails to “proceed with the action”325 
at the time to make an election to intervene expires, regardless of 
whether it informs the court that it is neither intervening nor 
declining.326 As shown infra, this penultimate intervention decision 
forever locks in the status and rights of the relator and occurs at the 
end of the initial sixty days or any court granted extensions and not 
when the DOJ seeks leave to later intervene.327  

As a starting point, a non-decision is the equivalent to a 
declination. The statute reads, “[T]he Government shall—(A) 
proceed with the action, in which case the action shall be conducted 
by the Government; or (B) notify the court that it declines to take 
over the action, in which case the person bringing the action shall 
have the right to conduct the action.”328 This language does not 
permit a hybrid approach of the DOJ notifying the court that it is 
“unable to make a decision” or that it is “not intervening at this 
time.”329  

Next, the DOJ’s election to proceed or allow the relator to 
proceed alone is critical for two reasons. First, it determines who is 
conducting the litigation.330 As the Supreme Court noted, if the 
government intervenes before the extensions expire, the government 

                                                 
 324. Eisenstein, 129 S. Ct. at 2233–36. 
 325. 31 U.S.C.A. § 3730 (b)(4) (Westlaw 2013). 
 326. See Eisenstein, 129 S. Ct. at 2233–36; § 3730(b)–(c). 
 327. See § 3730(b)(4); see also Eisenstein, 129 S. Ct. at 2234.  
 

When a relator initiates such an action, the United States is given 
60 days to review the claim and decide whether it will ‘elect to 
intervene and proceed with the action,’ §§ 3730(b)(2), 
3730(b)(4); see also § 3730(c)(3) (permitting the United States to 
intervene even after the expiration of the 60–day period ‘upon a 
showing of good cause’). 

Eisenstein, 129 S. Ct. at 2234. 
 328. § 3730(b)(4).  
 329. Id. 
 330. § 3730(c). 
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“acquires the ‘primary responsibility for prosecuting the action,’” and 
“the relator has ‘the right to continue as a party to the action.’”331  

Second, and most relevant to this issue, this election determines 
the range of awards to be paid to the relator. On the one hand, if the 
government “proceeds with an action,” the case falls within the 15%–
25% category.332 On the other hand, if “the Government does not 
proceed with an action under this section, the person bringing the 
action or settling the claim shall receive an amount . . . not less than 
25 percent and not more than 30 percent of the proceeds of the action 
or settlement.”333 Based solely on these two sentences, it would seem 
plausible that if the DOJ initially fails to proceed with the action but 
later intervenes, the 15%–25% intervention category applies because 
the DOJ is now intervening.334 However, this would ignore the 
language in the provision that authorizes the DOJ to ask for leave to 
make a later election to intervene, which must be read in context and 
in harmony with the paragraphs that address the award ranges.335 The 
full paragraph that permits the DOJ to request leave of court to 
intervene at a later date states:  

If the Government elects not to proceed with the 
action, the person who initiated the action shall have 
the right to conduct the action. If the Government so 
requests, it shall be served with copies of all pleadings 
filed in the action and shall be supplied with copies of 
all deposition transcripts (at the Government’s 
expense). When a person proceeds with the action, the 
court, without limiting the status and rights of the 
person initiating the action, may nevertheless permit 
the Government to intervene at a later date upon a 
showing of good cause.336 

The key language is that when the DOJ seeks to intervene after 
the deadline imposed by the statute, intervention can be allowed only 
if it does not “limit[] the status and rights” of the relator.337 Certainly, 

                                                 
 331. Eisenstein, 129 S. Ct. at 2233. 
 332. § 3730(d)(1). 
 333. § 3730(d)(2). 
 334. See id. 
 335. See § 3730(b)–(d). 
 336. § 3730(c)(3) (emphasis added). 
 337. Id. 
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paying an award of 15%–25% instead of 25%–30% significantly 
limits the rights of the relator.  

As the Supreme Court has held, the United States is not a party to 
the qui tam suit unless “it intervenes in accordance with the 
procedures established by federal law.”338 Accordingly, if at the point 
in time that its election decision is required (i.e., “before the 
expiration of the 60-day period or any extensions”)339 the DOJ does 
not elect to proceed, it remains a non-party, and as such, the relator 
continues to have the right to control the case.340 The Supreme Court 
has rejected the notion that there is implied intervention or that the 
United States is a real party to a case.341 Instead, the DOJ must 
actually intervene to have party status. Therefore, informing the court 
at the deadline stage that it is “not intervening at this time” cannot act 
as some implied intervention or a placeholder for some possible 
future intervention. It has the same effect as declining.  

After declining, the DOJ will monitor the case because it is 
entitled to at least 70% of the recovery (the maximum relator share is 
30%). According to the Supreme Court, “If the United States believes 
that its rights are jeopardized by an ongoing qui tam action, the FCA 
provides for intervention—including ‘for good cause shown’ after the 
expiration of the 60-day review period.”342 Thus, the only way the 
DOJ can later seek to intervene is with a leave of court to protect its 
rights—provided that such intervention does not limit the status or 
rights of the relator.343 Again, however, when intervening at this 
stage, the FCA demands that such intervention not take away the 
relator’s status or rights, which necessarily includes the level or 
amount of award.344 Therefore, when the DOJ informs the court at 
the expiration of 60 days or any extensions thereto that it is 
“declining” or “not intervening at this time,” its later intervention 
cannot reduce the already fixed 25%–30% range. Accordingly, the 
DOJ should negotiate in the 25%–30% range in cases where it did not 
initially intervene within the statutory time period.  

                                                 
 338. United States ex rel. Eisenstein v. City of New York, 129 S. Ct. 2230, 2234 
(2009). 
 339. § 3730(b)(4). 
 340. § 3730(c)(3). 
 341. Eisenstein, 129 S. Ct. at 2234. 
 342. Id. 
 343. § 3730(c)(3). 
 344. Id. 
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CONCLUSION 
The qui tam provisions of the False Claims Act are the backbone 

of the government’s efforts for combating an epidemic of fraud 
committed against the government.345 In the standard case, the FCA 
provides for a minimum relator’s share of 15%, plus an additional 
10% “depending upon the extent to which the person substantially 
contributed to the prosecution of the action.”346 However, the DOJ 
has been paying awards that are too low because its self-adopted 
Guidelines are not based on the language or intent of the FCA, and 
therefore, need to be replaced.347 This Article proposes a two part 
“contribution test” for determining the relator’s share, based on the 
overall language and intent of the statute, consisting of: (1) the 
significance of the relator’s information and (2) the relator’s role in 
advancing the case to litigation.348 Each part is worth 5% for up to 
10% above the guaranteed minimum, and each part is separately 
evaluated using individualized sliding scales.349 The first part, the 
significance of the relator’s information, consists of two primary 
considerations: (1) whether the government had prior knowledge of 
the fraud, and (2) the relator’s level of evidence to prove defendant’s 
scienter.350 The first step in determining the relator’s share is to 
evaluate both factors and then plot them on the proposed chart that 
determines the exact percentage.351 Next, the second part considers 
the relator’s role in advancing the case to litigation.352 It awards a 
letter grade, corresponding to a percentage between 0% and 5%, 
based on how well the relator contributed to the result of the case, 
regardless of the stage of the case at the time settlement is reached.353 
It too has a chart that determines the exact percentage.354 Together, 
the two proposed charts should properly guide the DOJ, the 
whistleblower, and if necessary, the court, in reaching equitable and 

                                                 
 345. See supra notes 36–37; see also supra Part I.A. 
 346. § 3730(d)(1). 
 347. See supra Part III. 
 348. See § 3730(d)(1). 
 349. See supra Part IV.A.i.1. 
 350. See supra Part IV.A.ii.1. 
 351. See supra Part IV.A.ii.1. 
 352. See supra Part IV.A.ii.2. 
 353. See supra Part IV.A.ii.2. 
 354. See supra Part IV.A.ii.2. 
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uniform awards consistent with the language and intent of the 
FCA.355  

In addition, during pendency of any negotiation as to the 
percentage, in standard cases, the DOJ should pay the relator the 
statutory minimum of 15% as soon as it receives payment from a 
defendant, followed by a second payment after an agreement is 
reached with the relator as to the exact percentage.356 Finally, should 
the DOJ decline or inform the court at the expiration of 60 days or 
any extensions thereto that it is “not intervening at this time,” the 
DOJ should negotiate the relator’s share in the 25%–30% range.357 
Altogether, applying these proposals will create a level playing field 
and ensure a steady stream of new whistleblowers willing to team 
with the government in combating the massive amounts of fraud 
being committed against the government.  

                                                 
 355. See supra Part IV.A.ii. 
 356. See supra Part IV.A.ii.3. 
 357. See supra Part IV.A.ii.4. 




