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An Act relating to the criminal law

1 Short title [seeNote 1]

This Act may be cited as the Criminal Code Act 1995.

2 Commencement [seeNote 1]

(1) Subject to subsection (2), this Act commences on aday to be fixed
by Proclamation.

(2) If this Act does not commence under subsection (1) within the
period of 5 years beginning on the day on which this Act receives
the Royal Assent, it commences on the first day after the end of
that period.

3 TheCriminal Code
(1) The Schedule has effect as alaw of the Commonwealth.
(2) The Schedule may be cited as the Criminal Code.

3AA Application of the Criminal Code to regulations

(1) Despite section 2.2 of the Criminal Code, or anything in any other
Act, if the Governor-Genera has power to make regulations under
an Act, that power istaken to include a power to make regulations
applying Chapter 2 of the Criminal Code on and after a specified
day to offences against:

(@) all regulations under that Act; or

(b) aspecified class of regulations under that Act; or

(c) oneor more specified regulations under that Act;
whether those regulations are made before or after the
commencement of this section.

Criminal Code Act 1995 1



Section 3A

(2) Theday specified in regulations made under subsection (1) must
not:
(&) occur before the day on which the regulations are made; or

(b) bethe day specified in subsection 2.2(2) of the Criminal
Code, or occur after that day.

(3) This section ceases to have effect, and is taken to have been
repealed, on the day specified in subsection 2.2(2) of the Criminal
Code.

3A External Territories

The Criminal Code extends to every external Territory.

3B Offshoreinstallations

Unless the contrary intention appears, an installation (within the
meaning of the Customs Act 1901) that is deemed by section 5C of
the Customs Act 1901 to be part of Australiais aso taken to be
part of Australiafor the purposes of the Criminal Code.

4 Definitions

(1) Expressions used in the Code (or in aparticular provision of the
Code) that are defined in the Dictionary at the end of the Code
have the meanings given to them in the Dictionary.

(2) Definitionsin the Code of expressions used in the Code apply to
its construction except insofar as the context or subject matter
otherwise indicates or requires.

5 Regulations

The Governor-General may make regulations prescribing matters:
(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

2 Criminal Code Act 1995



The Criminal Code Schedule
Codification Chapter 1

Clause 1.1

Schedule—The Criminal Code

Section 3

Chapter 1—Codification
Division 1
1.1 Codification

The only offences against laws of the Commonwealth are those
offences created by, or under the authority of, this Code or any
other Act.

Note: Under subsection 38(1) of the Acts Interpretation Act 1901, Act means
an Act passed by the Parliament of the Commonwealth.

Criminal Code Act 1995 3



Schedule The Criminal Code
Chapter 2 Genera principles of criminal responsibility
Part 2.1 Purpose and application

Clause 2.1

Chapter 2—General principlesof criminal

responsibility
Part 2.1—Purpose and application
Division 2
2.1 Purpose

The purpose of this Chapter isto codify the general principles
of criminal responsibility under laws of the Commonwealth. [t
contains all the general principles of criminal responsibility that
apply to any offence, irrespective of how the offence is created.

2.2 Application
(1) This Chapter appliesto all offences against this Code.

(2) Subject to section 2.3, this Chapter applies on and after 15
December 2001 to all other offences.

(3) Section 11.6 appliesto all offences.

2.3 Application of provisionsrelating to intoxication

Subsections 4.2(6) and (7) and Division 8 apply to all offences.
For the purpose of interpreting those provisions in connection with
an offence, the other provisions of this Chapter may be considered,
whether or not those other provisions apply to the offence
concerned.

4 Criminal Code Act 1995



The Criminal Code Schedule
General principles of criminal responsibility Chapter 2
The elements of an offence Part 2.2

Clause 3.1

Part 2.2—The elements of an offence
Divison 3—General

3.1 Elements
(1) An offence consists of physical elements and fault elements.

(2) However, the law that creates the offence may provide that thereis
no fault element for one or more physical elements.

(3) Thelaw that creates the offence may provide different fault
elements for different physical elements.

3.2 Establishing guilt in respect of offences

In order for a person to be found guilty of committing an offence
the following must be proved:

(a) the existence of such physical elements as are, under the law
creating the offence, relevant to establishing guilt;

(b) inrespect of each such physical element for which afault
element is required, one of the fault elements for the physical
element.

Note 1. See Part 2.6 on proof of criminal responsibility.

Note 2: See Part 2.7 on geographical jurisdiction.

Criminal Code Act 1995 5



Schedule The Criminal Code
Chapter 2 Genera principles of criminal responsibility
Part 2.2 The elements of an offence

Clause 4.1

Divison 4—Physical elements

4.1 Physical elements

(1) A physical element of an offence may be:
(&) conduct; or
(b) acircumstancein which conduct occurs; or
(c) aresult of conduct.

(2) Inthis Code:

conduct means an act, an omission to perform an act or a state of
affairs.

engagein conduct means:
(a) doanact; or
(b) omit to perform an act.

4.2 Voluntariness
(1) Conduct can only be aphysical element if it isvoluntary.

(2) Conduct isonly voluntary if it isaproduct of the will of the person
whose conduct it is.

(3) Thefollowing are examples of conduct that is not voluntary:
(8 aspasm, convulsion or other unwilled bodily movement;
(b) an act performed during sleep or UNCoNSCioUSNESS;
(c) an act performed during impaired consciousness depriving
the person of the will to act.

(4) Anomission to perform an act is only voluntary if the act omitted
is one which the person is capable of performing.

(5) If the conduct constituting an offence consists only of a state of
affairs, the state of affairsisonly voluntary if it is one over which
the person is capable of exercising control.

6 Criminal Code Act 1995



The Criminal Code Schedule
General principles of criminal responsibility Chapter 2
The elements of an offence Part 2.2

Clause 4.3

(6) Evidence of self-induced intoxication cannot be considered in
determining whether conduct is voluntary.

(7) Intoxication is self-induced unless it came about:

(@ involuntarily; or
(b) asaresult of fraud, sudden or extraordinary emergency,
accident, reasonable mistake, duress or force.

4.3 Omissions

An omission to perform an act can only be aphysical element if:
(a) thelaw creating the offence makesit so; or

(b) thelaw creating the offence impliedly provides that the
offence is committed by an omission to perform an act that

by law there is a duty to perform.

Criminal Code Act 1995
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Schedule The Criminal Code
Chapter 2 Genera principles of criminal responsibility
Part 2.2 The elements of an offence

Clause 5.1

Division 5—Fault elements

5.1 Fault dements

(1) A fault element for a particular physical element may be
intention, knowledge, r ecklessness or negligence.

(2) Subsection (1) does not prevent alaw that creates a particular
offence from specifying other fault elements for a physical
element of that offence.

5.2 Intention

(1) A person has intention with respect to conduct if he or she means
to engage in that conduct.

(2) A person hasintention with respect to a circumstance if he or she
believes that it exists or will exist.

(3) A person hasintention with respect to aresult if he or she means
to bring it about or is aware that it will occur in the ordinary
course of events.

5.3 Knowledge

A person has knowledge of acircumstance or aresult if he or she
isaware that it exists or will exist in the ordinary course of events.

5.4 Recklessness

(1) A person isrecklesswith respect to a circumstance if:
(@) heor sheisaware of asubstantial risk that the circumstance
exists or will exist; and
(b) having regard to the circumstances known to him or her, itis
unjustifiable to take the risk.

8 Criminal Code Act 1995



The Criminal Code Schedule
General principles of criminal responsibility Chapter 2
The elements of an offence Part 2.2

Clause 5.5

(2) A person isrecklesswith respect to aresult if:
(a) heor sheisaware of asubstantial risk that the result will
occur; and
(b) having regard to the circumstances known to him or her, itis
unjustifiable to take the risk.

(3) The question whether taking arisk is unjustifiable is one of fact.

(4) If recklessnessis afault element for aphysical element of an
offence, proof of intention, knowledge or recklessness will satisfy
that fault element.

5.5 Negligence

A person is negligent with respect to a physical element of an
offenceif hisor her conduct involves:
(@ suchagreat falling short of the standard of care that a
reasonable person would exercise in the circumstances; and
(b) such ahigh risk that the physical element exists or will exist;

that the conduct merits criminal punishment for the offence.

5.6 Offencesthat do not specify fault elements

(1) If the law creating the offence does not specify afault element for
aphysical element that consists only of conduct, intention is the
fault element for that physical element.

(2) If the law creating the offence does not specify afault element for
aphysical element that consists of a circumstance or aresullt,
recklessnessis the fault element for that physical element.

Note: Under subsection 5.4(4), recklessness can be established by proving
intention, knowledge or recklessness.

Criminal Code Act 1995 9



Schedule The Criminal Code
Chapter 2 Genera principles of criminal responsibility
Part 2.2 The elements of an offence

Clause 6.1

Divison 6—Cases wher e fault elementsarenot required

6.1 Strict liability

(1) If alaw that creates an offence providesthat the offenceisan
offence of strict liability:

(@) thereareno fault elementsfor any of the physical
elements of the offence; and

(b) thedefence of mistake of fact under section 9.2is
available.

(2) If alaw that creates an offence provides that strict liability applies
to aparticular physical element of the offence:

(@) thereare no fault elements for that physical element; and

(b) the defence of mistake of fact under section 9.2 is available
in relation to that physical element.

(3) Theexistence of strict liability does not make any other defence
unavailable.

6.2 Absolute liability

(1) If alaw that creates an offence providesthat the offenceisan
offence of absolute liability:

(@) thereareno fault elementsfor any of the physical
elements of the offence; and

(b) thedefence of mistake of fact under section 9.2is
unavailable.

(2) If alaw that creates an offence provides that absolute liability
appliesto a particular physical element of the offence:

(@) thereare no fault elements for that physical element; and

(b) the defence of mistake of fact under section 9.2 is
unavailablein relation to that physical element.

(3) Theexistence of absolute liahility does not make any other
defence unavailable.
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Part 2.3—Circumstancesin which thereisno criminal
responsibility

Note:  ThisPart sets out defences that are generally available. Defences that apply to amore
limited class of offences are dealt with elsewhere in this Code and in other laws.

Divison 7—Circumstancesinvolving lack of capacity

7.1 Children under 10

A child under 10 yearsold isnot criminally responsible for an
offence.

7.2 Children over 10 but under 14

(1) A child aged 10 yearsor more but under 14 yearsold can only
be criminally responsible for an offenceif the child knows that
hisor her conduct iswrong.

(2) The question whether a child knows that his or her conduct is
wrong isone of fact. The burden of proving thisison the
prosecution.

7.3 Mental impairment

(1) A personisnot criminally responsiblefor an offenceif, at the
time of carrying out the conduct constituting the offence, the
per son was suffering from a mental impairment that had the
effect that:

(&) the person did not know the nature and quality of the
conduct; or

(b) theperson did not know that the conduct was wrong
(that is, the person could not reason with a moder ate
degree of sense and composure about whether the
conduct, as perceived by reasonable people, was wrong);
or

(c) the person wasunableto control the conduct.

Criminal Code Act 1995 11
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(2) The question whether the person was suffering from a mental
impairment is one of fact.

(3) A person is presumed not to have been suffering from such a
mental impairment. The presumption isonly displaced if itis
proved on the balance of probabilities (by the prosecution or the
defence) that the person was suffering from such a mental
impairment.

(4) The prosecution can only rely on this section if the court gives
leave.

(5) Thetribunal of fact must return a special verdict that apersonis
not guilty of an offence because of mental impairment if and only
if it is satisfied that the person is not criminally responsible for the
offence only because of amental impairment.

(6) A person cannot rely on amental impairment to deny
voluntariness or the existence of afault element but may rely on
this section to deny criminal responsibility.

(7) If thetribunal of fact is satisfied that a person carried out conduct
as aresult of adelusion caused by a mental impairment, the
delusion cannot otherwise be relied on as a defence.

(8) Inthis section:

mental impairment includes senility, intellectual disability, mental
illness, brain damage and severe personality disorder.

(9) Thereferencein subsection (8) to mental illnessis areferenceto
an underlying pathological infirmity of the mind, whether of long
or short duration and whether permanent or temporary, but does
not include a condition that results from the reaction of a healthy
mind to extraordinary external stimuli. However, such a condition
may be evidence of amental illnessif it involves some
abnormality and is prone to recur.
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Division 8—Intoxication

8.1 Definition—salf-induced intoxication

For the purposes of this Division, intoxication is self-induced
unlessit came about:

(@ involuntarily; or
(b) asaresult of fraud, sudden or extraordinary emergency,
accident, reasonable mistake, duress or force.

8.2 Intoxication (offencesinvolving basic intent)

(1)

(2)

3)

(4)

(5)

Evidence of self-induced intoxication cannot be considered in
determining whether a fault element of basic intent existed.

A fault element of basic intent is afault element of intention for a
physical element that consists only of conduct.

Note: A fault element of intention with respect to a circumstance or with
respect to aresult is not afault element of basic intent.

This section does not prevent evidence of self-induced intoxication
being taken into consideration in determining whether conduct
was accidental .

This section does not prevent evidence of self-induced intoxication
being taken into consideration in determining whether a person
had a mistaken belief about facts if the person had considered
whether or not the facts existed.

A person may be regarded as having considered whether or not
facts existed if:

(a) he or she had considered, on a previous occasion, whether
those facts existed in circumstances surrounding that
occasion; and

(b) heor she honestly and reasonably believed that the
circumstances surrounding the present occasion were the
same, or substantially the same, as those surrounding the
previous occasion.
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8.3 Intoxication (negligence asfault element)

(D)

(2)

If negligenceisafault element for a particular physical
element of an offence, in determining whether that fault
element existed in relation to a person who isintoxicated,
regard must be had to the standard of areasonable person
who isnot intoxicated.

However, if intoxication is not self-induced, regard must be had to
the standard of a reasonable person intoxicated to the same extent
as the person concerned.

8.4 Intoxication (relevance to defences)

(D

)

3

(4)

()

If any part of a defenceis based on actual knowledge or belief,
evidence of intoxication may be considered in determining
whether that knowledge or belief existed.

If any part of a defenceisbased on reasonable belief, in
determining whether that reasonable belief existed, regard
must be had to the standard of a reasonable per son who is nhot
intoxicated.

If aperson’sintoxication is not self-induced, in determining
whether any part of a defence based on reasonable belief exists,
regard must be had to the standard of a reasonable person
intoxicated to the same extent as the person concerned.

If, in relation to an offence:
(a) each physical element has afault element of basic intent; and
(b) any part of a defence is based on actual knowledge or belief;
evidence of self-induced intoxication cannot be considered in
determining whether that knowledge or belief existed.

A fault element of basic intent is afault element of intention for a
physical element that consists only of conduct.

Note: A fault element of intention with respect to a circumstance or with
respect to aresult is not afault element of basic intent.
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8.5 Involuntary intoxication

A person isnot criminally responsible for an offenceif the
person’s conduct constituting the offence was as a result of
intoxication that was not self-induced.
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Divison 9—Circumstancesinvolving mistake or ignorance

9.1 Mistakeor ignorance of fact (fault elements other than
negligence)

(1) A personisnot criminally responsible for an offencethat hasa
physical element for which thereisafault element other than
negligenceif:

(@) at thetime of the conduct constituting the physical
element, the person isunder a mistaken belief about, or is
ignorant of, facts; and

(b) theexistence of that mistaken belief or ignorance negates
any fault element applying to that physical element.

(2) Indetermining whether a person was under a mistaken belief
about, or was ignorant of, facts, the tribunal of fact may consider
whether the mistaken belief or ignorance was reasonable in the
circumstances.

9.2 Mistake of fact (strict liability)

(1) A personisnot criminally responsible for an offencethat hasa
physical element for which thereisno fault element if:

(&) at or beforethetime of the conduct constituting the
physical element, the person consider ed whether or not
factsexisted, and isunder a mistaken but reasonable
belief about those facts; and

(b) had those facts existed, the conduct would not have
constituted an offence.

(2) A person may be regarded as having considered whether or not
facts existed if:

(a) he or she had considered, on a previous occasion, whether
those facts existed in the circumstances surrounding that
occasion; and
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(b) heor she honestly and reasonably believed that the
circumstances surrounding the present occasion were the
same, or substantially the same, as those surrounding the
previous occasion.

Note: Section 6.2 prevents this section applying in situations of absolute
liability.

9.3 Mistake or ignorance of statute law

(1) A person can be criminally responsible for an offence even if,
at the time of the conduct constituting the offence, he or sheis
mistaken about, or ignorant of, the existence or content of an
Act that directly or indirectly createsthe offence or directly or
indirectly affectsthe scope or operation of the offence.

(2) Subsection (1) does not apply, and the person is not criminally
responsible for the offence in those circumstances, if:
(a) the Actisexpressly or impliedly to the contrary effect; or
(b) theignorance or mistake negates a fault element that applies
to aphysical element of the offence.

9.4 Mistake or ignorance of subordinate legislation

(1) A person can becriminally responsible for an offence even if,
at the time of the conduct constituting the offence, he or sheis
mistaken about, or ignorant of, the existence or content of the
subordinate legislation that directly or indirectly createsthe
offence or directly or indirectly affects the scope or operation
of the offence.

(2) Subsection (1) does not apply, and the person is not criminally
responsible for the offence in those circumstances, if:

(8) thesubordinate legislation is expressly or impliedly to the
contrary effect; or

(b) theignorance or mistake negates a fault el ement that applies
to aphysical element of the offence; or

(c) at thetime of the conduct, copies of the subordinate
legislation have not been made available to the public or to
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Clause 9.5

persons likely to be affected by it, and the person could not
be aware of its content even if he or she exercised due
diligence.

(3) Inthis section:
available includes available by sale.

subordinate legislation means an instrument of alegislative
character made directly or indirectly under an Act, or in force
directly or indirectly under an Act.

9.5 Claim of right

(1) A personisnot criminally responsible for an offencethat hasa
physical element relating to property if:

() at thetime of the conduct constituting the offence, the
person isunder a mistaken belief about a proprietary or
possessory right; and

(b) theexistence of that right would negate a fault element
for any physical element of the offence.

(2) A personisnot criminally responsible for any other offence
arising necessarily out of the exercise of the proprietary or
possessory right that he or she mistakenly believesto exist.

(3) This section does not negate criminal responsibility for an offence
relating to the use of force against a person.
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Division 10—Circumstances involving exter nal factors

10.1 Intervening conduct or event

A person isnot criminally responsible for an offence that hasa
physical element to which absolute liability or strict liability
appliesif:

(&) the physical element isbrought about by another person
over whom the person hasno control or by a non-human
act or event over which the per son hasno control; and

(b) the person could not reasonably be expected to guard
against the bringing about of that physical element.

10.2 Duress

(1) A personisnot criminally responsiblefor an offenceif he or
shecarriesout the conduct constituting the offence under
duress.

(2) A person carries out conduct under duressif and only if he or she
reasonably believes that:
(a) athreat has been made that will be carried out unless an
offence is committed; and
(b) thereisno reasonable way that the threat can be rendered
ineffective; and
(c) the conduct is areasonable response to the threat.

(3) This section does not apply if the threat is made by or on behalf of
a person with whom the person under duressis voluntarily
associating for the purpose of carrying out conduct of the kind
actually carried out.

10.3 Sudden or extraordinary emergency

(1) A personisnot criminally responsiblefor an offenceif he or
shecarriesout the conduct constituting the offence in response
to circumstances of sudden or extraordinary emergency.
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(2) Thissection appliesif and only if the person carrying out the
conduct reasonably believes that:

(&) circumstances of sudden or extraordinary emergency exist;
and

(b) committing the offence is the only reasonable way to deal
with the emergency; and

(c) the conduct is areasonable response to the emergency.

10.4 Sdf-defence

(1) A personisnot criminally responsible for an offenceif he or
she carriesout the conduct constituting the offencein self-
defence.

(2) A person carriesout conduct in self-defence if and only if he or
she believes the conduct is necessary:

(a) todefend himself or herself or another person; or

(b) to prevent or terminate the unlawful imprisonment of
himself or herself or another person; or

(c) to protect property from unlawful appropriation, destruction,
damage or interference; or

(d) to prevent criminal trespassto any land or premises; or

(e) toremove from any land or premises a person who is
committing criminal trespass;
and the conduct is a reasonable response in the circumstances as
he or she perceives them.

(3) This section does not apply if the person uses force that involves
the intentional infliction of death or really seriousinjury:

(a) to protect property; or
(b) to prevent criminal trespass; or
(c) toremove aperson who is committing criminal trespass.

(4) This section does not apply if:
(a) the person isresponding to lawful conduct; and
(b) heor she knew that the conduct was lawful.
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However, conduct is not lawful merely because the person
carrying it out is not criminally responsible for it.

10.5 Lawful authority

A person is not criminally responsible for an offence if the
conduct constituting the offenceisjustified or excused by or under

alaw.
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Part 2.4—Extensions of criminal responsibility

Division 11

11.1 Attempt

(1) A person who attemptsto commit an offenceis guilty of the
offence of attempting to commit that offence and is punishable
asif the offence attempted had been committed.

(2) For the person to be guilty, the person’s conduct must be more
than merely preparatory to the commission of the offence. The
guestion whether conduct is more than merely preparatory to the
commission of the offence is one of fact.

(3) For the offence of attempting to commit an offence, intention and
knowledge are fault elements in relation to each physical element
of the offence attempted.

Note: Under section 3.2, only one of the fault elements of intention or
knowledge would need to be established in respect of each physical
element of the offence attempted.

(3A) Subsection (3) has effect subject to subsection (6A).

(4) A person may be found guilty even if:
(8 committing the offence attempted isimpossible; or
(b) the person actually committed the offence attempted.

(5) A personwho isfound guilty of attempting to commit an offence
cannot be subsequently charged with the completed offence.

(6) Any defences, procedures, limitations or qualifying provisions that
apply to an offence apply aso to the offence of attempting to
commit that offence.

(6A) Any specia liability provisions that apply to an offence apply also
to the offence of attempting to commit that offence.

22
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(7) Itisnot an offence to attempt to commit an offence against
section11.2 (complicity and common purpose), section 11.5
(conspiracy to commit an offence) or section 135.4 (conspiracy to
defraud).

11.2 Complicity and common purpose

(1) A person who aids, abets, counsels or procuresthe commission
of an offence by another person istaken to have committed
that offence and is punishable accordingly.

(2) For the person to be guilty:

(&) the person’s conduct must have in fact aided, abetted,
counselled or procured the commission of the offence by the
other person; and

(b) the offence must have been committed by the other person.

(3) For the person to be guilty, the person must have intended that:

(& hisor her conduct would aid, abet, counsel or procure the
commission of any offence (including its fault elements) of
the type the other person committed; or

(b) hisor her conduct would aid, abet, counsel or procure the
commission of an offence and have been reckless about the
commission of the offence (including its fault elements) that
the other person in fact committed.

(3A) Subsection (3) has effect subject to subsection (6).

(4) A person cannot be found guilty of aiding, abetting, counselling or
procuring the commission of an offence if, before the offence was
committed, the person:

(a) terminated his or her involvement; and
(b) took all reasonable steps to prevent the commission of the
offence.

(5) A person may be found guilty of aiding, abetting, counselling or
procuring the commission of an offence even if the principal
offender has not been prosecuted or has not been found guilty.
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(6) Any special liability provisions that apply to an offence apply also
to the offence of aiding, abetting, counselling or procuring the
commission of that offence.

11.3 Innocent agency

A person who:
(@) has, inrelation to each physical element of an offence, a
fault element applicable to that physical element; and

(b) procuresconduct of another person that (whether or not
together with conduct of the procurer) would have
constituted an offence on the part of the procurer if the
procurer had engaged in it;

istaken to have committed that offence and is punishable
accordingly.

11.4 Incitement

(1) A person who urgesthe commission of an offenceis guilty of
the offence of incitement.

(2) For the person to be guilty, the person must intend that the offence
incited be committed.

(2A) Subsection (2) has effect subject to subsection (4A).

(3) A person may be found guilty even if committing the offence
incited isimpossible.

(4) Any defences, procedures, limitations or qualifying provisions that
apply to an offence apply aso to the offence of incitement in
respect of that offence.

(4A) Any special liability provisions that apply to an offence apply also
to the offence of incitement in respect of that offence.

(5) Itisnot an offence to incite the commission of an offence against
section 11.1 (attempt), this section or section 11.5 (conspiracy).

Penalty:
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() if the offenceincited is punishable by life imprisonment—
imprisonment for 10 years; or

(b) if the offence incited is punishable by imprisonment for
14 years or more, but is not punishable by life
imprisonment—imprisonment for 7 years; or

(c) if the offenceincited is punishable by imprisonment for
10 years or more, but is not punishable by imprisonment for
14 years or more—imprisonment for 5 years; or

(d) if the offence is otherwise punishable by imprisonment—
imprisonment for 3 years or for the maximum term of
imprisonment for the offence incited, whichever is the lesser;
or

(e) if the offence incited is not punishable by imprisonment—
the number of penalty units equal to the maximum number
of penalty units applicable to the offence incited.

Note: Under section 4D of the Crimes Act 1914, these penalties are only
maximum penalties. Subsection 4B(2) of that Act allows a court to
impose an appropriate fine instead of, or in addition to, aterm of
imprisonment. If abody corporate is convicted of the offence,
subsection 4B(3) of that Act allows a court to impose afine of an
amount not greater than 5 times the maximum fine that the court could

impose on an individual convicted of the same offence. Penalty units
are defined in section 4AA of that Act.

11.5 Conspiracy

(1) A person who conspireswith another person to commit an
offence punishable by imprisonment for more than 12 months,
or by afine of 200 penalty unitsor more, isguilty of the
offence of conspiracy to commit that offence and is punishable
asif the offence to which the conspiracy relates had been
committed.

Note: Penalty units are defined in section 4AA of the Crimes Act 1914.

(2) For the person to be guilty:

(a) the person must have entered into an agreement with one or
more other persons; and
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(b) the person and at least one other party to the agreement must
have intended that an offence would be committed pursuant
to the agreement; and

(c) the person or at least one other party to the agreement must
have committed an overt act pursuant to the agreement.

(2A) Subsection (2) has effect subject to subsection (7A).

(3) A person may be found guilty of conspiracy to commit an offence
evenif:
(8 committing the offence isimpossible; or
(b) the only other party to the agreement is abody corporate; or
(c) each other party to the agreement is at least one of the
following:
(i) apersonwho isnot criminally responsible;
(ii) aperson for whose benefit or protection the offence
exists; or
(d) subject to paragraph (4)(a), al other parties to the agreement
have been acquitted of the conspiracy.

(4) A person cannot be found guilty of conspiracy to commit an
offenceif:

(a) all other partiesto the agreement have been acquitted of the
conspiracy and afinding of guilt would be inconsistent with
their acquittal; or

(b) heor sheisaperson for whose benefit or protection the
offence exists.

(5) A person cannot be found guilty of conspiracy to commit an
offence if, before the commission of an overt act pursuant to the
agreement, the person:

(a8 withdrew from the agreement; and

(b) took all reasonable steps to prevent the commission of the
offence.

(6) A court may dismiss a charge of conspiracy if it thinks that the
interests of justice require it to do so.
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(7) Any defences, procedures, limitations or qualifying provisions that
apply to an offence apply also to the offence of conspiracy to
commit that offence.

(7A) Any special liability provisions that apply to an offence apply also
to the offence of conspiracy to commit that offence.

(8) Proceedingsfor an offence of conspiracy must not be commenced
without the consent of the Director of Public Prosecutions.
However, a person may be arrested for, charged with, or remanded
in custody or on bail in connection with, an offence of conspiracy
before the necessary consent has been given.

11.6 Referencesin Actsto offences

(1) A referenceinalaw of the Commonwealth to an offence against a
law of the Commonwealth (including this Code) includes a
reference to an offence against section 11.1 (attempt), 11.4
(incitement) or 11.5 (conspiracy) of this Code that relates to such
an offence.

(2) A referenceinalaw of the Commonwealth (including this Code)
to a particular offence includes a reference to an offence against
section 11.1 (attempt), 11.4 (incitement) or 11.5 (conspiracy) of
this Code that relates to that particular offence.

(3) Subsection (1) or (2) does not apply if alaw of the Commonwealth
is expressly or impliedly to the contrary effect.

(4) In particular, an express reference in alaw of the Commonwealth
to:

(a) an offence against, under or created by the Crimes Act 1914;
or

(b) an offence against, under or created by a particular provision
of the Crimes Act 1914; or

(c) an offence arising out of the first-mentioned law or another
law of the Commonwealth; or

(d) an offence arising out of a particular provision; or

(e) an offence against, under or created by the Taxation
Administration Act 1953;
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does not mean that the first-mentioned law isimpliedly to the
contrary effect.
Note: Sections 11.2 (complicity and common purpose) and 11.3 (innocent

agency) of this Code operate as extensions of principal offences and
are therefore not referred to in this section.
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Part 2.5—Cor porate criminal responsibility
Division 12
12.1 General principles

(1) ThisCode appliesto bodies cor porate in the sameway asit
appliesto individuals. It so applieswith such modifications as
are set out in this Part, and with such other modifications as
are made necessary by the fact that criminal liability isbeing
imposed on bodies corporaterather than individuals.

(2) A body corporate may be found guilty of any offence,
including one punishable by imprisonment.

Note: Section 4B of the Crimes Act 1914 enables a fine to be imposed for
offences that only specify imprisonment as a penalty.

12.2 Physical elements

If aphysical element of an offence is committed by an employee,
agent or officer of abody corporate acting within the actual or
apparent scope of hisor her employment, or within his or her
actual or apparent authority, the physical element must also be
attributed to the body corporate.

12.3 Fault elementsother than negligence

(1) If intention, knowledge or recklessnessis afault element in
relation to a physical element of an offence, that fault element
must be attributed to a body corporate that expressly, tacitly or
impliedly authorised or permitted the commission of the offence.

(2) The means by which such an authorisation or permission may be
established include:
(a) proving that the body corporate’s board of directors
intentionally, knowingly or recklessly carried out the
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relevant conduct, or expressly, tacitly or impliedly
authorised or permitted the commission of the offence; or

(b) proving that a high managerial agent of the body corporate
intentionally, knowingly or recklessly engaged in the
relevant conduct, or expressly, tacitly or impliedly
authorised or permitted the commission of the offence; or

(c) proving that a corporate culture existed within the body
corporate that directed, encouraged, tolerated or led to non-
compliance with the relevant provision; or

(d) proving that the body corporate failed to create and maintain
a corporate culture that required compliance with the
relevant provision.

(3) Paragraph (2)(b) does not apply if the body corporate proves that it
exercised due diligence to prevent the conduct, or the authorisation
or permission.

(4) Factorsrelevant to the application of paragraph (2)(c) or (d)
include:

(&) whether authority to commit an offence of the same or a
similar character had been given by a high managerial agent
of the body corporate; and

(b) whether the employee, agent or officer of the body corporate
who committed the offence believed on reasonable grounds,
or entertained a reasonable expectation, that a high
managerial agent of the body corporate would have
authorised or permitted the commission of the offence.

(5) If recklessnessisnot afault element in relation to a physical
element of an offence, subsection (2) does not enable the fault
element to be proved by proving that the board of directors, or a
high managerial agent, of the body corporate recklessly engaged in
the conduct or recklessly authorised or permitted the commission
of the offence.

(6) Inthis section:

board of directors means the body (by whatever name called)
exercising the executive authority of the body corporate.
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corporate culture means an attitude, policy, rule, course of
conduct or practice existing within the body corporate generally or
in the part of the body corporate in which the relevant activities
takes place.

high managerial agent means an employee, agent or officer of the
body corporate with duties of such responsibility that his or her
conduct may fairly be assumed to represent the body corporate’s
policy.

12.4 Negligence

(1) Thetest of negligence for abody corporate isthat set out in
section 5.5.

(2 If:
(8 negligenceisafault element in relation to a physical element
of an offence; and
(b) noindividual employee, agent or officer of the body
corporate has that fault element;
that fault element may exist on the part of the body corporateif the
body corporate’ s conduct is negligent when viewed as awhole
(that is, by aggregating the conduct of any number of its
employees, agents or officers).

(3) Negligence may be evidenced by the fact that the prohibited
conduct was substantially attributable to:

(a) inadequate corporate management, control or supervision of
the conduct of one or more of its employees, agents or
officers; or

(b) failure to provide adequate systems for conveying relevant
information to relevant personsin the body corporate.

12,5 Mistake of fact (strict liability)

(1) A body corporate can only rely on section 9.2 (mistake of fact
(strict liability)) in respect of conduct that would, apart from this
section, constitute an offence on its part if:
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(a) the employee, agent or officer of the body corporate who
carried out the conduct was under a mistaken but reasonable
belief about facts that, had they existed, would have meant
that the conduct would not have constituted an offence; and

s(b) the body corporate proves that it exercised due diligence to
prevent the conduct.

(2) A failureto exercise due diligence may be evidenced by the fact
that the prohibited conduct was substantially attributable to:

(a) inadequate corporate management, control or supervision of
the conduct of one or more of its employees, agents or
officers; or

(b) failure to provide adequate systems for conveying relevant
information to relevant personsin the body corporate.

12.6 Intervening conduct or event

A body corporate cannot rely on section 10.1 (intervening conduct
or event) in respect of a physical element of an offence brought
about by another person if the other person is an employee, agent
or officer of the body corporate.
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Part 2.6—Proof of criminal responsibility
Division 13
13.1 Legal burden of proof—jprosecution

(1) Theprosecution bearsalegal burden of proving every element
of an offencerelevant to the guilt of the person charged.

Note: See section 3.2 on what elements are relevant to a person’s guilt.

(2) Theprosecution also bearsalegal burden of disproving any
matter in relation to which the defendant has discharged an
evidential burden of proof imposed on the defendant.

(3) Inthis Code:

legal burden, in relation to a matter, means the burden of proving
the existence of the matter.

13.2 Standard of proof—prosecution

(1) A legal burden of proof on the prosecution must be discharged
beyond reasonable doubt.

(2) Subsection (1) does not apply if the law creating the offence
specifies adifferent standard of proof.

13.3 Evidential burden of proof—defence

(1) Subiject to section 13.4, a burden of proof that a law imposes
on a defendant isan evidential burden only.

(2) A defendant who wishesto deny criminal responsibility by relying
on aprovision of Part 2.3 (other than section 7.3) bears an
evidential burden in relation to that matter.
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(3) A defendant who wishesto rely on any exception, exemption,
excuse, qualification or justification provided by the law creating
an offence bears an evidential burden in relation to that matter.
The exception, exemption, excuse, qualification or justification
need not accompany the description of the offence.

(4) The defendant no longer bears the evidential burden in relation to
amatter if evidence sufficient to discharge the burden is adduced
by the prosecution or by the court.

(5) The question whether an evidential burden has been discharged is
one of law.

(6) Inthis Code:

evidential burden, in relation to a matter, means the burden of
adducing or pointing to evidence that suggests a reasonable
possibility that the matter exists or does not exist.

13.4 Legal burden of proof—defence

A burden of proof that alaw imposes on the defendant isa
legal burden if and only if the law expresdly:

(@) specifiesthat the burden of proof in relation to the
matter in question isalegal burden; or

(b) requiresthe defendant to prove the matter; or

(c) createsa presumption that the matter existsunlessthe
contrary is proved.

13.5 Standard of proof—defence

A legal burden of proof on the defendant must be discharged
on the balance of probabilities.

13.6 Use of aver ments

A law that allows the prosecution to make an averment is taken
not to allow the prosecution:

(a) toaver any fault element of an offence; or
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(b) to make an averment in prosecuting for an offence that is
directly punishable by imprisonment.
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Part 2.7—Geographical jurisdiction

Division 14—Standard geographical jurisdiction

14.1 Standard geographical jurisdiction

(1) Thissection may apply to a particular offence in either of the
following ways:
(a) unlessthe contrary intention appears, this section appliesto
the following offences:

(i) aprimary offence, where the provision creating the
offence commences at or after the commencement of
this section;

(ii) anancillary offence, to the extent to which it relatesto a
primary offence covered by subparagraph (i);
(b) if alaw of the Commonwealth provides that this section

appliesto a particular offence—this section applies to that
offence.

Note: In the case of paragraph (b), the expression offenceis given an
extended meaning by subsection 11.2(1), section 11.3 and subsection
11.6(2).

(2) If this section applies to a particular offence, a person does not
commit the offence unless:

(a) the conduct constituting the alleged offence occurs:
(i) wholly or partly in Australia; or
(ii) wholly or partly on board an Australian aircraft or an
Australian ship; or

(b) the conduct constituting the alleged offence occurs wholly
outside Australia and a result of the conduct occurs;

(i) wholly or partly in Australia; or

(ii) wholly or partly on board an Australian aircraft or an
Australian ship; or

(c) all of the following conditions are satisfied:
(i) the aleged offenceisan ancillary offence;
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(i) the conduct constituting the alleged offence occurs
wholly outside Australia;

(iii) the conduct constituting the primary offence to which
the ancillary offence relates, or aresult of that conduct,
occurs, or isintended by the person to occur, wholly or
partly in Australia or wholly or partly on board an
Australian aircraft or an Australian ship.

Defence—primary offence

(3) If thissection appliesto a particular offence, a person is not guilty
of the offence if:

(aa) the alleged offenceisaprimary offence; and
(a) the conduct constituting the alleged offence occurs wholly in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and
(b) thereisnotinforcein:
(i) theforeign country where the conduct constituting the
alleged offence occurs; or
(i) the part of the foreign country where the conduct
constituting the alleged offence occurs,
alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that corresponds to
the first-mentioned offence.
Note: A defendant bears an evidential burden in relation to the mattersin
subsection (3). See subsection 13.3(3).

(4) For the purposes of the application of subsection 13.3(3) to an
offence, subsection (3) of this section is taken to be an exception
provided by the law creating the offence.

Defence—ancillary offence

(5) If thissection appliesto a particular offence, a person is not guilty
of the offenceiif:

(a) thealleged offenceisan ancillary offence; and
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(b) the conduct constituting the alleged offence occurs wholly in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and

(c) the conduct constituting the primary offence to which the
ancillary offence relates, or aresult of that conduct, occurs,
or isintended by the person to occur, wholly in aforeign
country, but not on board an Australian aircraft or an
Australian ship; and

(d) thereisnotinforcein:

(i) theforeign country where the conduct constituting the
primary offence to which the ancillary offence relates,
or aresult of that conduct, occurs, or isintended by the
person to occur; or

(ii) the part of the foreign country where the conduct
constituting the primary offence to which the ancillary
offence relates, or aresult of that conduct, occurs, or is
intended by the person to occur;

alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that corresponds to
the primary offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (5). See subsection 13.3(3).

(6) For the purposes of the application of subsection 13.3(3) to an
offence, subsection (5) of this section is taken to be an exception
provided by the law creating the offence.
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Divison 15—Extended geographical jurisdiction

15.1 Extended geographical jurisdiction—category A

(1) If alaw of the Commonwealth provides that this section applies to
aparticular offence, a person does not commit the offence unless:
(a) the conduct constituting the alleged offence occurs:
(i) wholly or partly in Australia; or
(if) wholly or partly on board an Australian aircraft or an
Australian ship; or
(b) the conduct constituting the alleged offence occurs wholly
outside Australiaand aresult of the conduct occurs:
(i) wholly or partly in Australia; or
(if) wholly or partly on board an Australian aircraft or an
Australian ship; or
(c) the conduct constituting the alleged offence occurs wholly
outside Australia and:
(i) at thetime of the alleged offence, the person is an
Australian citizen; or
(ii) at thetime of the alleged offence, the person is a body
corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; or
(dy al of the following conditions are satisfied:
(i) the alleged offenceisan ancillary offence;

(ii) the conduct constituting the alleged offence occurs
wholly outside Australia;

(iii) the conduct constituting the primary offence to which
the ancillary offence relates, or aresult of that conduct,
occurs, or isintended by the person to occur, wholly or
partly in Australia or wholly or partly on board an
Australian aircraft or an Australian ship.

Note: The expression offence is given an extended meaning by subsection
11.2(1), section 11.3 and subsection 11.6(1).
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Defence—primary offence

(2) If alaw of the Commonwealth provides that this section applies to
aparticular offence, a person is not guilty of the offenceif:
(aa) the alleged offenceisaprimary offence; and
(&) the conduct constituting the alleged offence occurs wholly in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and
(b) the personis neither:
(i) an Australian citizen; nor
(ii) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; and
(c) thereisnotinforcein:
(i) theforeign country where the conduct constituting the
alleged offence occurs; or
(ii) the part of the foreign country where the conduct
constituting the alleged offence occurs;
alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that corresponds to
the first-mentioned offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (2). See subsection 13.3(3).

(3) For the purposes of the application of subsection 13.3(3) to an
offence, subsection (2) of this section is taken to be an exception
provided by the law creating the offence.

Defence—ancillary offence

(4) If alaw of the Commonwealth provides that this section applies to
aparticular offence, a person is not guilty of the offenceif:

(a) thealleged offenceisan ancillary offence; and

(b) the conduct constituting the alleged offence occurs wholly in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and

(c) the conduct constituting the primary offence to which the
ancillary offence relates, or aresult of that conduct, occurs,
or isintended by the person to occur, wholly in aforeign
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country, but not on board an Australian aircraft or an
Australian ship; and
(d) the personis neither:
(i) an Australian citizen; nor
(ii) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; and
(e) thereisnotinforcein:

(i) theforeign country where the conduct constituting the
primary offence to which the ancillary offence relates,
or aresult of that conduct, occurs, or isintended by the
person to occur; or

(ii) the part of the foreign country where the conduct
constituting the primary offence to which the ancillary
offence relates, or aresult of that conduct, occurs, or is
intended by the person to occur;

alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that corresponds to
the primary offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (4). See subsection 13.3(3).

(5) For the purposes of the application of subsection 13.3(3) to an
offence, subsection (4) of this section is taken to be an exception
provided by the law creating the offence.

15.2 Extended geographical jurisdiction—category B

(1) If alaw of the Commonwealth provides that this section applies to
aparticular offence, a person does not commit the offence unless:

(a) the conduct constituting the alleged offence occurs:
(i) wholly or partly in Australia; or
(if) wholly or partly on board an Australian aircraft or an
Australian ship; or

(b) the conduct constituting the alleged offence occurs wholly
outside Australia and aresult of the conduct occurs:

(i) wholly or partly in Australia; or
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(if) wholly or partly on board an Australian aircraft or an
Australian ship; or

(c) the conduct constituting the alleged offence occurs wholly
outside Australia and:
(i) at thetime of the alleged offence, the person is an
Australian citizen; or
(ii) at thetime of the alleged offence, the personisa
resident of Australia; or

(iii) at thetime of the alleged offence, the person is a body
corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; or

(dy al of the following conditions are satisfied:
(i) thealeged offenceisan ancillary offence;

(i) the conduct constituting the alleged offence occurs
wholly outside Australia;

(iii) the conduct constituting the primary offence to which
the ancillary offence relates, or aresult of that conduct,
occurs, or isintended by the person to occur, wholly or
partly in Australia or wholly or partly on board an
Australian aircraft or an Australian ship.

Note: The expression offence is given an extended meaning by subsection
11.2(1), section 11.3 and subsection 11.6(1).

Defence—primary offence

(2) If alaw of the Commonwealth provides that this section applies to
aparticular offence, a person is not guilty of the offenceif:

(aa) the alleged offenceisaprimary offence; and

(a) the conduct constituting the alleged offence occurs wholly in

aforeign country, but not on board an Australian aircraft or
an Australian ship; and

(b) the personis neither:
(i) an Australian citizen; nor
(if) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; and
(c) thereisnotinforcein:
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(i) theforeign country where the conduct constituting the
alleged offence occurs; or
(ii) the part of the foreign country where the conduct
constituting the alleged offence occurs,
alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that corresponds to
the first-mentioned offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (2). See subsection 13.3(3).

(3) For the purposes of the application of subsection 13.3(3) to an
offence, subsection (2) of this section is taken to be an exception
provided by the law creating the offence.

Defence—ancillary offence

(4) If alaw of the Commonwealth provides that this section appliesto
aparticular offence, a person is not guilty of the offence if:
(a) thealleged offenceisan ancillary offence; and
(b) the conduct constituting the alleged offence occurs wholly in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and
(c) the conduct constituting the primary offence to which the
ancillary offence relates, or aresult of that conduct, occurs,
or isintended by the person to occur, wholly in aforeign
country, but not on board an Australian aircraft or an
Australian ship; and

(d) the personis neither:
(i) an Australian citizen; nor
(ii) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; and
(e) thereisnotinforcein:

(i) theforeign country where the conduct constituting the
primary offence to which the ancillary offence relates,
or aresult of that conduct, occurs, or isintended by the
person to occur; or

(ii) the part of the foreign country where the conduct
constituting the primary offence to which the ancillary
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offencerelates, or aresult of that conduct, occurs, or is
intended by the person to occur;

alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that corresponds to
the primary offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (4). See subsection 13.3(3).

(5) For the purposes of the application of subsection 13.3(3) to an
offence, subsection (4) of this section is taken to be an exception
provided by the law creating the offence.

15.3 Extended geographical jurisdiction—category C

(1) If alaw of the Commonwealth provides that this section applies to
a particular offence, the offence applies:

(&) whether or not the conduct constituting the aleged offence
occursin Australia; and

(b) whether or not aresult of the conduct constituting the alleged
offence occursin Australia.

Note: The expression offence is given an extended meaning by subsection
11.2(1), section 11.3 and subsection 11.6(1).

Defence—primary offence

(2) If alaw of the Commonwealth provides that this section applies to
aparticular offence, a person is not guilty of the offenceif:

(aa) the alleged offenceisaprimary offence; and

(a) the conduct constituting the alleged offence occurs wholly in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and

(b) the personis neither:
(i) an Australian citizen; nor
(if) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; and
(c) thereisnotinforcein:

(i) theforeign country where the conduct constituting the
alleged offence occurs; or
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(i) the part of the foreign country where the conduct
constituting the alleged offence occurs,
alaw of that foreign country, or that part of that foreign
country, that creates an offence that corresponds to the
first-mentioned offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (2). See subsection 13.3(3).

(3) For the purposes of the application of subsection 13.3(3) to an
offence, subsection (2) of this section is taken to be an exception
provided by the law creating the offence.

Defence—ancillary offence

(4) If alaw of the Commonwealth provides that this section applies to
aparticular offence, a person is not guilty of the offenceiif:
(a) the alleged offenceisan ancillary offence; and
(b) the conduct constituting the alleged offence occurs wholly in
aforeign country, but not on board an Australian aircraft or
an Australian ship; and
(c) the conduct constituting the primary offence to which the
ancillary offence relates, or aresult of that conduct, occurs,
or isintended by the person to occur, wholly in aforeign
country, but not on board an Australian aircraft or an
Australian ship; and
(d) the personis neither:
(i) an Australian citizen; nor
(if) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; and
(e) thereisnotinforcein:

(i) the foreign country where the conduct constituting the
primary offence to which the ancillary offence relates,
or aresult of that conduct, occurs, or isintended by the
person to occur; or

(i) the part of the foreign country where the conduct
constituting the primary offence to which the ancillary
offence relates, or aresult of that conduct, occurs, or is
intended by the person to occur;
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alaw of that foreign country, or alaw of that part of that
foreign country, that creates an offence that corresponds to
the primary offence.

Note: A defendant bears an evidential burden in relation to the mattersin
subsection (4). See subsection 13.3(3).

(5) For the purposes of the application of subsection 13.3(3) to an
offence, subsection (4) of this section is taken to be an exception
provided by the law creating the offence.

15.4 Extended geographical jurisdiction—category D

If alaw of the Commonwealth provides that this section applies to
aparticular offence, the offence applies:
(8 whether or not the conduct constituting the alleged offence
occursin Australia; and
(b) whether or not aresult of the conduct constituting the alleged
offence occursin Australia.

Note: The expression offence is given an extended meaning by subsection
11.2(1), section 11.3 and subsection 11.6(1).
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Division 16—Miscellaneous

16.1 Attorney-General’sconsent required for prosecution if alleged
conduct occurswholly in aforeign country in certain
circumstances

(1) Proceedings for an offence must not be commenced without the
Attorney-General’ s written consent if:

(8) section 14.1, 15.1, 15.2, 15.3 or 15.4 applies to the offence;
and

(b) the conduct constituting the alleged offence occurs wholly in
aforeign country; and

(c) atthetime of the alleged offence, the person alleged to have
committed the offence is neither:

(i) an Australian citizen; nor
(ii) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory.

(2) However, aperson may be arrested for, charged with, or remanded
in custody or released on bail in connection with an offence before
the necessary consent has been given.

16.2 When conduct taken to occur partly in Australia
Sending things

(1) For the purposes of this Part, if a person sends athing, or causes a
thing to be sent:

(&) from apoint outside Australiato apoint in Australia; or
(b) from apointin Australiato apoint outside Australia;
that conduct is taken to have occurred partly in Australia.

Sending electronic communications

(2) For the purposes of this Part, if a person sends, or causes to be
sent, an electronic communication:

(a) from apoint outside Australiato apoint in Australia; or
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(b) fromapointin Australiato apoint outside Australia;
that conduct is taken to have occurred partly in Australia.

Point

(3) For the purposes of this section, point includes a mobile or
potentially mobile point, whether on land, underground, in the
atmosphere, underwater, at sea or anywhere else.

16.3 Meaning of Australia

(1) For the purposes of the application of this Part to a particular
primary offence, Australia has the same meaning it would have if
it were used in a geographical sense in the provision creating the
primary offence.

(2) For the purposes of the application of this Part to a particular
ancillary offence, Australia has the same meaning it would have if
it were used in a geographical sensein the provision creating the
primary offence to which the ancillary offence relates.

(3) For the purposes of this Part, if aprovision creating an offence
extends to an external Territory, it isto be assumed that if the
expression Australia were used in a geographical sensein that
provision, that expression would include that external Territory.

(4) This section does not affect the meaning of the expressions
Australian aircraft, Australian citizen or Australian ship.

16.4 Result of conduct

A reference in this Part to aresult of conduct constituting an
offenceis areference to aresult that is a physical element of the
offence (within the meaning of subsection 4.1(1)).
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Chapter 4—Theintegrity and security of the
inter national community and foreign
gover nments

Divison 70—Bribery of foreign public officials

70.1 Definitions
In this Division:
benefit includes any advantage and is not limited to property.

business advantage means an advantage in the conduct of
business.

control, in relation to a company, body or association, includes
control asaresult of, or by means of, trusts, agreements,
arrangements, understandings and practices, whether or not having
legal or equitable force and whether or not based on legal or
equitablerights.

duty, in relation to aforeign public official, means any authority,
duty, function or power that:

(a) isconferred on the official; or

(b) that the official holds himself or herself out as having.

foreign government body means:

(&) the government of aforeign country or of part of aforeign
country; or

(b) an authority of the government of aforeign country; or

(c) anauthority of the government of part of aforeign country;
or

(d) aforeign local government body or foreign regional
government body; or

(e) aforeign public enterprise.
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foreign public enterprise means a company or any other body or
association where;

(@) inthe case of a company—one of the following applies:

(i) the government of aforeign country or of part of a
foreign country holds more than 50% of the issued
share capital of the company;

(ii) the government of aforeign country or of part of a
foreign country holds more than 50% of the voting
power in the company;

(iii) the government of aforeign country or of part of a
foreign country isin a position to appoint more than
50% of the company’s board of directors;

(iv) thedirectors (however described) of the company are
accustomed or under an obligation (whether formal or
informal) to act in accordance with the directions,
instructions or wishes of the government of aforeign
country or of part of aforeign country;

(v) the government of aforeign country or of part of a
foreign country isin a position to exercise control over
the company; and

(b) inthe case of any other body or association—either of the
following applies:

(i) the members of the executive committee (however
described) of the body or association are accustomed or
under an obligation (whether formal or informal) to act
in accordance with the directions, instructions or wishes
of the government of aforeign country or of part of a
foreign country;

(ii) the government of aforeign country or of part of a
foreign country isin a position to exercise control over
the body or association; and

(c) the company, body or association:

(i) enjoysspecial legal rights or a special legal status under
alaw of aforeign country or of part of aforeign
country; or
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(if) enjoys specia benefits or privileges under alaw of a
foreign country or of part of aforeign country;
because of the relationship of the company, body or
associ ation with the government of the foreign country or of
the part of the foreign country, as the case may be.

foreign public official means:

(&) an employee or officia of aforeign government body; or

(b) anindividual who performs work for aforeign government
body under a contract; or

(c) anindividua who holds or performs the duties of an
appointment, office or position under alaw of aforeign
country or of part of aforeign country; or

(d) anindividual who holds or performs the duties of an
appointment, office or position created by custom or
convention of aforeign country or of part of aforeign
country; or

(e) anindividua who is otherwise in the service of aforeign
government body (including service as amember of a
military force or police force); or

(f) amember of the executive, judiciary or magistracy of a
foreign country or of part of aforeign country; or

(g) an employee of apublic international organisation; or

(h) anindividual who performswork for a public international
organisation under a contract; or

(i) anindividual who holds or performs the duties of an office
or position in a public international organisation; or

()) anindividua who is otherwise in the service of a public
international organisation; or

(k) amember or officer of the legislature of aforeign country or
of part of aforeign country; or

(1) anindividua who:

(i) isanauthorised intermediary of aforeign public official
covered by any of the above paragraphs; or
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(i) holds himself or herself out to be the authorised
intermediary of aforeign public official covered by any
of the above paragraphs.

public international organisation means:
(a) an organisation:
(i) of which 2 or more countries, or the governments of 2
or more countries, are members; or

(i) that is constituted by persons representing 2 or more
countries, or representing the governments of 2 or more
countries; or

(b) an organisation established by, or a group of organisations
constituted by:

(i) organisations of which 2 or more countries, or the
governments of 2 or more countries, are members; or

(ii) organisationsthat are constituted by the representatives
of 2 or more countries, or the governments of 2 or more
countries; or

(c) anorganisation that is:
(i) anorgan of, or office within, an organisation described
in paragraph (a) or (b); or
(if) acommission, council or other body established by an
organisation so described or such an organ; or

(iii) acommittee, or subcommittee of a committee, of an
organisation described in paragraph (a) or (b), or of
such an organ, council or body.

shareincludes stock.

70.2 Bribing aforeign public official

(1) A personisguilty of an offenceif:
(&) the person:
(i) provides abenefit to another person; or
(ii) causes a benefit to be provided to another person; or

(iii) offersto provide, or promises to provide, a benefit to
another person; or
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(2)

3)

(iv) causes an offer of the provision of a benefit, or a
promise of the provision of a benefit, to be made to
another person; and

(b) the benefit is not legitimately due to the other person; and
(c) thefirst-mentioned person does so with the intention of
influencing aforeign public official (who may be the other
person) in the exercise of the official’s duties as aforeign
public official in order to:
(i) obtain or retain business; or
(ii) obtain or retain a business advantage that is not
legitimately due to the recipient, or intended recipient,
of the business advantage (who may be the
first-mentioned person).

Penalty: Imprisonment for 10 years.
Note 1: For defences, see sections 70.3 and 70.4.

Note2:  Section 4B of the Crimes Act 1914 alows a court to impose afine
instead of imprisonment or in addition to imprisonment.

Benefit that is not legitimately due

For the purposes of this section, in working out if a benefit is not
legitimately due to a person in a particular situation, disregard the
following:

(&) thefact that the benefit may be customary, or perceived to be
customary, in the situation;

(b) thevaue of the benefit;
(c) any official tolerance of the benefit.

Business advantage that is not legitimately due

For the purposes of this section, in working out if a business
advantage is not |egitimately due to a person in a particul ar
situation, disregard the following:

(a) thefact that the business advantage may be customary, or
perceived to be customary, in the situation;

(b) the value of the business advantage;
(c) any official tolerance of the business advantage.
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70.3 Defence—conduct lawful in foreign public official’s country

(1) A personisnot guilty of an offence against section 70.2 in the
cases set out in the following table:

Defence of lawful conduct

Item Inacasewherethe and if it wereassumed the person would
person’sconduct occurred  that theperson’'s not have been
in relation to thiskind of conduct had occurred  guilty of an
foreign public official... wholly... offence againgt...

1 an employee or official of a  intheplacewherethe  alaw inforcein
foreign government body central administration that place

of the body islocated

2 an individual who performs  in the place where the alaw inforcein
work for aforeign central administration that place
government body under a of the body islocated
contract

3 an individua who holds or in the foreign country alaw inforcein
performs the duties of an or in the part of the the foreign
appointment, office or foreign country, asthe  country or in the
position under alaw of a case may be part of the foreign
foreign country or of part of country, asthe
aforeign country case may be

4 an individual who holds or in the foreign country alaw inforcein
performs the duties of an or in the part of the the foreign
appointment, office or foreign country, asthe  country or inthe
position created by custom case may be part of the foreign
or convention of aforeign country, asthe
country or of part of a case may be
foreign country

5 anindividual whois inthe placewherethe  alaw inforcein

otherwise in the service of a
foreign government body
(including service as a
member of amilitary force
or police force)

central administration
of the body islocated

that place
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Defence of lawful conduct

[tem Inacasewherethe and if it wereassumed the person would
person’sconduct occurred  that the person’s not have been
in relation to thiskind of conduct had occurred  guilty of an
foreign public official... wholly... offence against...

6 amember of the executive, in the foreign country alaw inforcein
judiciary or magistracy of a  or in the part of the the foreign
foreign country or of part of  foreign country, asthe  country or in the
aforeign country case may be part of the foreign

country, asthe
case may be

7 an employee of a public inthe placewherethe  alaw inforcein
international organisation headquarters of the that place

organisation is located

8 an individual who performs  in the place where the alaw inforcein
work for apublic headquarters of the that place
international organisation organisation is located
under a contract

9 an individua who holds or inthe placewherethe  alaw inforcein
performs the duties of a headquarters of the that place
public office or positionina  organisation islocated
public international
organisation

10 anindividual who is in the place where the alaw inforcein
otherwiseintheserviceof a  headquarters of the that place
public international organisation is located
organisation

11 amember or officer of the in the foreign country alaw inforcein

legidature of aforeign
country or of part of a
foreign country

or in the part of the
foreign country, asthe
case may be

the foreign
country or inthe
part of the foreign
country, asthe
case may be

Note:

subsection (1). See subsection 13.3(3).

A defendant bears an evidential burden in relation to the matter in

(2) A personisnot guilty of an offence against section 70.2 if:

(a) the person’s conduct occurred in relation to aforeign public
official covered by paragraph (1) of the definition of foreign
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public official in section 70.1 (which deals with
intermediaries of foreign public officials covered by other
paragraphs of that definition); and

(b) assuming that the first-mentioned person’s conduct had
occurred instead in relation to:

(i) the other foreign public official of whom the
first-mentioned foreign public official was an
authorised intermediary; or

(ii) the other foreign public official in relation to whom the
first-mentioned foreign public official held himself or
herself out to be an authorised intermediary;

subsection (1) would have applied in relation to the
first-mentioned person.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2). See subsection 13.3(3).

(3) Toavoid doubt, if:
(&) aperson’s conduct occurred in relation to aforeign public
official covered by 2 or more paragraphs of the definition of
foreign public official in section 70.1; and

(b) at least one of the corresponding itemsin subsection (1) is
applicable to the conduct of the first-mentioned person;

subsection (1) appliesto the conduct of the first-mentioned person.

70.4 Defence—facilitation payments

(1) A personisnot guilty of an offence against section 70.2 if:

(a) thevalue of the benefit was of a minor nature; and

(b) the person’s conduct was engaged in for the sole or dominant
purpose of expediting or securing the performance of a
routine government action of aminor nature; and

(c) assoon as practicable after the conduct occurred, the person
made a record of the conduct that complies with subsection
(3); and

(d) any of the following subparagraphs applies:

(i) the person has retained that record at all relevant times;
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(i) that record has been lost or destroyed because of the
actions of another person over whom the
first-mentioned person had no control, or because of a
non-human act or event over which the first-mentioned
person had no control, and the first-mentioned person
could not reasonably be expected to have guarded
against the bringing about of that loss or that
destruction;

(iii) aprosecution for the offence isinstituted more than
7 years after the conduct occurred.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (1). See subsection 13.3(3).

Routine gover nment action

(2) For the purposes of this section, aroutine government action is an
action of aforeign public officia that:

(@) isordinarily and commonly performed by the official; and
(b) iscovered by any of the following subparagraphs:
(i) granting a permit, licence or other official document

that qualifies a person to do businessin aforeign
country or in a part of aforeign country;
(if) processing government papers such as avisa or work
permit;
(i) providing police protection or mail collection or
delivery;
(iv) scheduling inspections associated with contract
performance or related to the transit of goods;
(v) providing telecommunications services, power or water;
(vi) loading and unloading cargo;
(vii) protecting perishable products, or commodities, from
deterioration;
(viii) any other action of asimilar nature; and
(c) does not involve a decision about:
(i) whether to award new business; or

(ii) whether to continue existing business with a particular
person; or
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(iii) theterms of new business or existing business; and
(d) does not involve encouraging a decision aboult:
(i) whether to award new business; or
(if) whether to continue existing business with a particular
person; or
(iii) theterms of new business or existing business.

Content of records

(3) A record of particular conduct engaged in by a person complies
with this subsection if the record sets out:

(&) the value of the benefit concerned; and
(b) the date on which the conduct occurred; and

(c) theidentity of the foreign public official in relation to whom
the conduct occurred; and

(d) if that foreign public official is not the other person
mentioned in paragraph 70.2(1)(a)—the identity of that other
person; and

(e) particulars of the routine government action that was sought
to be expedited or secured by the conduct; and

(f) the person’ssignature or some other means of verifying the
person’ sidentity.

70.5 Territorial and nationality requirements

(1) A person does not commit an offence against section 70.2 unless:
(8 the conduct constituting the alleged offence occurs:
(i) wholly or partly in Australia; or
(if) wholly or partly on board an Australian aircraft or an
Australian ship; or
(b) the conduct constituting the alleged offence occurs wholly
outside Australia and:
(i) at thetime of the alleged offence, the person is an
Australian citizen; or
(ii) at thetime of the alleged offence, the personisa
resident of Australia; or
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(iii) at thetime of the alleged offence, the person is a body
corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory.

Note: The expression offence against section 70.2 is given an extended
meaning by subsections 11.2(1) and 11.6(2).

(2) Proceedings for an offence against section 70.2 must not be
commenced without the Attorney-General’ s written consent if:

(a) the conduct constituting the alleged offence occurs wholly
outside Australia; and

(b) at the time of the alleged offence, the person alleged to have
committed the offenceis:

(i) aresident of Australia; and
(if) not an Australian citizen.

(3) However, aperson may be arrested for, charged with, or remanded
in custody or released on bail in connection with an offence
against section 70.2 before the necessary consent has been given.

70.6 Saving of other laws

This Division is not intended to exclude or limit the operation of
any other law of the Commonwealth or any law of a State or
Territory.
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Division 71—Offences against United Nations and associated
per sonnel

71.1 Purpose

The purpose of this Division isto protect United Nations and
associated personnel and give effect to the Convention on the
Safety of United Nations and Associated Personnel.

71.2 Murder of a UN or associated person

(1) A personisguilty of an offenceif:
(a) the person’s conduct causes the death of another person; and
(b) that other personisaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not aUN enforcement action; and

(d) thefirst-mentioned person intendsto cause, or is reckless as
to causing, the death of the UN or associated person or any
other person by the conduct.

Maximum penalty: Imprisonment for life.

Note: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

(2) Strict liability applies to paragraphs (1)(b) and (c).

71.3 Manslaughter of a UN or associated person

(1) A personisguilty of an offenceif:

(a) the person’s conduct causes the death of another person; and

(b) that other personisaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(d) thefirst-mentioned person intendsto cause, or is reckless as
to causing, serious harm to the UN or associated person or
any other person by the conduct.
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Maximum penalty: Imprisonment for 25 years.

Note: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

(2) Strict liability appliesto paragraphs (1)(b) and (c).

71.4 Intentionally causing serious harm to a UN or associated person

(1) A personisguilty of an offenceif:
(a) the person’s conduct causes serious harm to another person;
and
(b) that other personisaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(d) the first-mentioned person intends to cause serious harm to
the UN or associated person or any other person by the
conduct.

Maximum penalty: Imprisonment for 20 years.

Maximum penalty (aggravated offence): Imprisonment for 25
years.

Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note 2: Section 71.13 defines aggravated offence.

(2) Strict liability appliesto paragraphs (1)(b) and (c).

71.5 Recklessly causing serious harm to a UN or associated person

(1) A personisguilty of an offenceif:
(a) the person’s conduct causes serious harm to another person;
and
(b) that other personisaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

Criminal Code Act 1995 61



Schedule The Criminal Code
Chapter 4 The integrity and security of the international community and foreign
governments

Clause 71.6

(d) thefirst-mentioned person is reckless as to causing serious
harm to the UN or associated person or any other person by
the conduct.

Maximum penalty: Imprisonment for 15 years.

Maximum penalty (aggravated offence): Imprisonment for 19
years.

Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note2:  Section 71.13 defines aggravated offence.

(2) Strict liability appliesto paragraphs (1)(b) and (c).

71.6 Intentionally causing harm to a UN or associated per son

(1) A personisquilty of an offenceif:
(a) the person’s conduct causes harm to another person without
the consent of that person; and
(b) that other personisaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not aUN enforcement action; and

(d) thefirst-mentioned person intends to cause harm to the UN
or associated person or any other person by the conduct.

Maximum penalty: Imprisonment for 10 years.

Maximum penalty (aggravated offence): Imprisonment for 13
years.

Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note 2: Section 71.13 defines aggravated offence.

(2) Strict liability appliesto paragraphs (1)(b) and (c).

71.7 Recklessly causing harm to a UN or associated person

(1) A personisguilty of an offenceif:
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(a) the person’s conduct causes harm to another person without
the consent of that person; and

(b) that other personisaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not aUN enforcement action; and

(d) thefirst-mentioned person is reckless as to causing harm to
the UN or associated person or any other person by the
conduct.

Maximum penalty: Imprisonment for 7 years.

Maximum penalty (aggravated offence): Imprisonment for 9 years.

Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note 2: Section 71.13 defines aggravated offence.

(2) Strict liability appliesto paragraphs (1)(b) and (c).

71.8 Unlawful sexual penetration

(1) A personisguilty of an offenceif:
(a) the person sexually penetrates another person without the
consent of that person; and
(b) that other personisaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(d) the first-mentioned person knows about, or is reckless asto,
the lack of consent.

Maximum penalty: Imprisonment for 15 years.

Maximum penalty (aggravated offence): Imprisonment for 20
years.

Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note2:  Section 71.13 defines aggravated offence.

(2) Strict liability appliesto paragraphs (1)(b) and (c).
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(3) Inthis section:

sexually penetrate means:

(a) penetrate (to any extent) the genitalia or anus of a person by
any part of the body of another person or by any object
manipulated by that other person; or

(b) penetrate (to any extent) the mouth of a person by the penis
of another person; or

(c) continue to sexually penetrate as defined in paragraph (a) or

(b).

(4) Inthissection, being reckless as to alack of consent to sexual
penetration includes not giving any thought to whether or not the
person is consenting to sexual penetration.

(5) Inthissection, the genitalia or others parts of the body of a person
include surgically constructed genitalia or other parts of the body
of the person.

71.9 Kidnapping a UN or associated person

(1) A personisquilty of an offenceif:
(a) the person takes or detains another person without his or her
consent; and
(b) that other personisaUN or associated person; and
(c) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(d) thefirst-mentioned person takes or detainsthe UN or
associated person with the intention of:

(i) holding him or her to ransom or as a hostage; or
(i) taking or sending him or her out of the country; or

(iii) committing a serious offence against him or her or
another person.

Maximum penalty: Imprisonment for 15 years.

Maximum penalty (aggravated offence): Imprisonment for 19
years.
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Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note 2: Section 71.13 defines aggravated offence.
(2) Strict liability applies to paragraphs (1)(b) and (c).

(3) Inthis section, serious offence means an offence under alaw of
the Commonwealth, a State or Territory or aforeign law the
maximum penalty for which is death, or imprisonment for not less
than 12 months.

71.10 Unlawful detention of UN or associated person

(1) A personisquilty of an offenceif:
(a) the person takes or detains another person without that other
person’s consent; and
(b) that other personisaUN or associated person; and

(c) the UN or associated person is engaged in a UN operation
that isnot a UN enforcement action.

Maximum penalty: Imprisonment for 5 years.

Maximum penalty (aggravated offence): Imprisonment for 6 years.

Note 1: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

Note 2: Section 71.13 defines aggravated offence.

(2) Strict liability appliesto paragraphs (1)(b) and (c).

71.11 Intentionally causing damage to UN or associated person’s
property etc.

(1) A personisquilty of an offenceif:

(a) the person’s conduct causes damage to official premises,
private accommodation or a means of transportation (the
property); and

(b) the property is occupied or used by a UN or associated
person; and
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(c) the conduct gives riseto adanger of seriousharmto a
person; and

(d) that person isthe UN or associated person referred to in
paragraph (b); and

(e) the UN or associated person is engaged in a UN operation
that is not a UN enforcement action; and

(f) thefirst-mentioned person intends to cause the damage to the
property; and

(9) thefirst-mentioned person is reckless as to the danger to the
person referred to in paragraph (c).

Maximum penalty: Imprisonment for 10 years.

Note: Section 71.23 defines UN enforcement action, UN operation and UN
or associated person.

(2) Strict liability appliesto paragraphs (1)(b), (d) and (e).

71.12 Threatening to commit other offences

A personis guilty of an offenceif the person:
(a) threatensto commit an offence (the threatened offence)
under any of sections 71.2to 71.11; and
(b) intendsto compel any other person to do or omit to do an act
by making the threat.

Maximum penalty:

(a) if thethreatened offence is the offence under section 71.2
(murder of aUN or associated person)—imprisonment for
10 years; or

(b) if the threatened offence is the offence under section 71.3,
71.4, 715, 71.8 or 71.9 (mandaughter of, causing serious
harm to, kidnapping, or sexually penetrating, a UN or
associated person)—imprisonment for 7 years; or

(c) if thethreatened offence is the offence under section 71.6 or
71.11 (causing harm to, or damaging the property etc. of, a
UN or associated person)—imprisonment for 5 years; or
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(d) if the threatened offence is the offence under section 71.7 or
71.10 (recklessly causing harm to, or unlawful detention of,
aUN or associated person)—imprisonment for 3 years.

Note: Section 71.23 defines UN or associated person.

71.13 Aggravated offences

(1) For the purposes of this Division, an offence against section 71.4,
715,716, 71.7,71.8, 71.9 or 71.10 is an aggravated offenceif:
(a) the offence was committed during torture; or
(b) the offence was committed by the use or threatened use of an
offensive weapon; or
(c) the offence was committed against a person in an abuse of
authority.

(2) If the prosecution intends to prove an aggravated offence, the
charge must alege the relevant aggravated offence.

(3) Inorder to prove an aggravated offence, the prosecution must
prove that the defendant intended to commit, or was reckless asto
committing, the matters referred to in paragraph (1)(a), (b) or (c).

(4) Inthissection:

offensive weapon includes:
(a) an article made or adapted for use for causing injury to, or
incapacitating, a person; or
(b) an article where the person who has the article intends, or
threatens to use, the article to cause injury to, or to
incapacitate, another person.

torture means the deliberate and systematic infliction of severe
pain over a period of time.

71.14 Defence—activitiesinvolving serious harm

A person is not criminally responsible for an offence against
section 71.4 or 71.5if the conduct causing serious harm to another
person is engaged in by the first-mentioned person:
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(a) for the purpose of benefiting the other person or in pursuance
of asocially acceptable function or activity; and

(b) having regard to the purpose, function or activity, the
conduct was reasonable.

Note 1: If a person causes | ess than serious harm to another person, the
prosecution is obliged to prove that the harm was caused without the
consent of the person harmed (see for example section 71.6).

Note 2: A defendant bears an evidential burden in relation to the matter in this
section, see subsection 13.3(3).

71.15 Defence—medical or hygienic procedures

A personis not criminally responsible for an offence against
section 71.8 in respect of any sexual penetration carried out in the
course of a procedure in good faith for medical or hygienic
purposes.

Note: A defendant bears an evidential burden in relation to the matter in this
section, see subsection 13.3(3).

71.16 Jurisdictional requirement

(1) A person commits an offence under this Division only if:
(a) the conduct constituting the alleged offence occurs:
(i) wholly or partly in Australia; or
(ii) wholly or partly on board an Australian aircraft or an
Australian ship; or

(b) the conduct constituting the alleged offence occurs wholly
outside Australia and:

(i) atthetime of the alleged offence, the personisan

Australian citizen; or

(ii) at thetime of the alleged offence, the person is a body
corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; or

(iii) at the time of the alleged offence, the personisa
statel ess person whose habitual residenceisin
Australia; or
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(iv) the conduct is subject to the jurisdiction of another
State Party to the Convention established in accordance
with paragraph 1 or 2 of article 10 and the person enters
Australia; or

(c) thealleged offence is committed against an Australian
citizen; or

(d) by engaging in the conduct constituting the alleged offence,
the person intends to compel alegislative, executive or

judicial ingtitution of the Commonwealth, a State or a

Territory to do or omit to do an act.

(2) Inthis section:

Australian aircraft means:
(a) an aircraft registered, or required to be registered, under the
Civil Aviation Regulations as an Australian aircraft; or
(b) an aircraft (other than a defence aircraft) that is owned by, or
in the possession or control of, a Commonwealth entity; or
(c) adefence aircraft.

Australian ship means:
(a) aship registered, or required to be registered, under the
Shipping Registration Act 1981; or
(b) an unregistered ship that has Australian nationality; or
(c) adefence ship.

defence aircraft means an aircraft of any part of the Australian
Defence Force, and includes an aircraft that is being commanded
or piloted by a member of that Force in the course of his or her
duties as such a member.

defence ship means a ship of any part of the Australian Defence
Force, and includes a ship that is being operated or commanded by
amember of that Force in the course of his or her duties as such a
member.
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71.17 Exclusion of this Division if State/Territory laws provide for
corresponding offences

(1) A State or Territory court does not have jurisdiction to determine a
charge of an offence under this Division if the conduct constituting
the offence aso constitutes an offence (the State offence) against
the law of that State or Territory.

(2) If:
(a) aprosecution is brought against a person under this Division;
and
(b) acourt finds that there is a corresponding State offence;

then this section does not prevent the person from being
prosecuted for the State offence.

71.18 Double jeopardy

If aperson has been convicted or acquitted of an offence in respect
of conduct under the law of aforeign country, the person cannot
be convicted of an offence under this Division in respect of that
conduct.

71.19 Saving of other laws

This Division is not intended to exclude or limit the operation of
any other law of the Commonwealth or of a State or Territory.

71.20 Bringing proceedings under this Division

(1) Proceedings for an offence under this Division must not be
commenced without the Attorney-General’ s written consent.

(2) However, aperson may be arrested, charged, remanded in custody,
or released on bail, in connection with an offence under this
Division before the necessary consent has been given.
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71.21 Minigterial certificatesrelating to proceedings

(1) TheMinister for Foreign Affairs may issue a certificate stating any
of the following matters:

(&) the Convention entered into force for Australiaon a
specified day;

(b) the Convention remainsin force for Australia or any other
State Party on a specified day;

(c) amatter relevant to the establishment of jurisdiction by a
State Party under paragraph 1 or 2 of article 10 of the
Convention;

(d) amatter relevant to whether a person isor was aUN or
associated person;

(e) amatter relevant to whether an operation is or wasa UN
operation.

(2) The Minister for Immigration and Multicultural Affairs may issue
a certificate stating that:
(a) apersonisorwasan Australian citizen at a particular time;
or
(b) apersonisor was a statel ess person whose habitual
residenceisor wasin Australia.

(3) Inany proceedings, a certificate under this section is primafacie
evidence of the mattersin the certificate.

71.22 Jurisdiction of State courts preserved

For the purposes of section 38 of the Judiciary Act 1903, a matter
arising under this Act, including a question of interpretation of the
Convention, is taken not to be a matter arising directly under a
treaty.
71.23 Definitions
(1) InthisDivision:

associated personnel means:
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(a) persons assigned by a government, or an intergovernmental
organisation, with the agreement of the competent organ of
the United Nations; or

(b) persons engaged by the Secretary-Genera of the United
Nations, a specialised agency or the International Atomic
Energy Agency; or

(c) persons deployed by a humanitarian non-governmental
organisation or agency under an agreement with the
Secretary-General of the United Nations, a specialised
agency or the International Atomic Energy Agency;

to carry out activities in support of the fulfilment of the mandate
of aUN operation.

Convention means the Convention on the Safety of United

Nations and Associated Personnel, done at New Y ork on

9 December 1994.

Note: Thetext of the Convention is set out in Australian Treaty Series 1995
No. 1. In 2000 thiswas available in the Australian Treaties Library of

the Department of Foreign Affairs and Trade, accessible on the
Internet through that Department’ s world-wide web site.

UN enforcement action means a UN operation:

(a) that isauthorised by the Security Council as an enforcement
action under Chapter VII of the Charter of the United
Nations; and

(b) inwhich any of the UN or associated personnel are engaged
as combatants against organised armed forces; and

(c) towhich thelaw of international armed conflict applies.

UN operation means an operation established by the competent
organ of the United Nations in accordance with the Charter of the
United Nations and conducted under United Nations authority and
control if:

(a) the operation isfor the purpose of maintaining or restoring
international peace and security; or

(b) the Security Council or the General Assembly has declared,
for the purpaoses of the Convention, that there exists an
exceptional risk to the safety of the personnel engaged in the
operation.
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UN or associated person means a person who is a member of any
UN personnel or associated personnel.

UN personnel means:

(a) persons engaged or deployed by the Secretary-General of the
United Nations as members of the military, police or civilian
components of a UN operation; or

(b) any other officials or experts on mission of the United
Nations, its specialised agencies or the International Atomic
Energy Agency who are present in an official capacity inthe
areawhere a UN operation is being conducted.

(2) InthisDivision, aperson’s conduct causes death or harm if it
substantially contributes to the death or harm.
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Chapter 7—The proper administration of

Government

Part 7.1—Preliminary

Division 130—Preliminary

130.1 Definitions

In this Chapter:

duty:
(a) inrelation to a person who is a Commonwealth public
official—means any authority, duty, function or power that:
(i) isconferred on the person as a Commonwealth public
official; or
(i) the person holds himself or herself out as having as a
Commonwealth public official; and

(b) inrelation to aperson who is a public official—means any
authority, duty, function or power that:

(i) isconferred on the person as a public official; or

(i) the person holds himself or herself out as having as a
public official.

gain means:
(@) againin property, whether temporary or permanent; or
(b) again by way of the supply of services;

and includes keeping what one has.

loss means aloss in property, whether temporary or permanent,
and includes not getting what one might get.

obtaining includes:
(a) obtaining for another person; and
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(b) inducing athird person to do something that resultsin
another person obtaining.

property includes:
(@) real property; and
(b) personal property; and
(¢) money; and
(d) athingin action or other intangible property; and
(e) electricity; and
(f) awild creaturethat is:
(i) tamed; or
(ii) ordinarily kept in captivity; or
(iii) reduced (or in the course of being reduced) into the
possession of a person.

services includes any rights (including rightsin relation to, and
interestsin, real or personal property), benefits, privileges or
facilities, but does not include rights or benefits being the supply
of goods.

supply includes:
(a) inrelation to goods—supply (including re-supply) by way of
sale, exchange, lease, hire or hire-purchase; and
(b) inrelation to services—provide, grant or confer.

Note: The expression person includes a Commonwealth entity. Thisisthe
combined effect of paragraph 22(1)(a) of the Acts Interpretation Act
1901 (which provides that person includes a body politic or
corporate), and the definition of person in the Dictionary.

130.2 When property belongsto a person

(1) For the purposes of this Chapter, property belongsto a person if,
and only if:
(a) the person has possession or control of the property; or
(b) the person has a proprietary right or interest in the property,
other than an equitable interest arising only from:
(i) an agreement to transfer an interest; or
(ii) an agreement to grant an interest; or
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(iif) aconstructive trust.

(2) Subsection (1) has effect subject to subsections 134.1(9) and (10)
(which deal with money transfers).

130.3 Dishonesty

For the purposes of this Chapter, dishonest means:
(a) dishonest according to the standards of ordinary people; and

(b) known by the defendant to be dishonest according to the
standards of ordinary people.

Note: The following provisions affect the meaning of dishonesty:
@ section 131.2 (theft);
(b) section 134.1 (obtaining property by deception).

130.4 Determination of dishonesty to be a matter for thetrier of fact

In aprosecution for an offence against this Chapter, the
determination of dishonesty is a matter for the trier of fact.
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Part 7.2—Theft and other property offences
Division 131—T heft

131.1 Theft

(1) A personisguilty of an offenceif:

(a) the person dishonestly appropriates property belonging to
another with the intention of permanently depriving the other
of the property; and

(b) the property belongs to a Commonwealth entity.

Penalty: Imprisonment for 10 years.

(2) For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of theft.

(3) Absolute liability applies to the paragraph (1)(b) element of the
offence of theft.

(4) Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against subsection (1).
Note: For alternative verdicts, see sections 132.1 and 134.1.

131.2 Special rules about the meaning of dishonesty

(1) For the purposes of this Division, a person’s appropriation of
property belonging to another istaken not to be dishonest if the
person appropriates the property in the belief that the person to
whom the property belongs cannot be discovered by taking
reasonabl e steps.

(2) However, the rule in subsection (1) does not apply if the person
appropriating the property held it as trustee or personal
representative.

Criminal Code Act 1995 77



Schedule The Criminal Code
Chapter 7 The proper administration of Government
Part 7.2 Theft and other property offences

Clause 131.3

(3) For the purposes of this Division, a person’s appropriation of
property belonging to another may be dishonest even if the person
or another person iswilling to pay for the property.

131.3 Appropriation of property

(1) For the purposes of this Division, any assumption of the rights of
an owner to ownership, possession or control of property, without
the consent of the person to whom it belongs, amounts to an
appropriation of the property. Thisincludes, in acase where a
person has come by property (innocently or not) without
committing theft, any later such assumption of rights without
consent by keeping or dealing with it as owner.

(2) For the purposes of this Division, if property, or aright or interest
in property, is, or purports to be, transferred or given to a person
acting in good faith, alater assumption by the person of rights
which the person had believed himself or herself to be acquiring
does not, because of any defect in the transferor’ s title, amount to
an appropriation of the property.

131.4 Theft of land or thingsforming part of land

(1) For the purposes of this Division, a person cannot commit theft of
land, except in the following cases:
(8) the case where the person appropriates anything forming part
of the land by severing it or causing it to be severed,
(b) the case where:

(i) the person isatrustee or personal representative, or is
authorised (by power of attorney, as liquidator of a
company or otherwise) to sell or dispose of land
belonging to another; and

(i) the person appropriates the land, or anything forming
part of it, by dealing with it in breach of the confidence
reposed in the person.

(2) For the purposes of this section, land does not include incorporeal
hereditaments.
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131.5 Trust property

(1) For the purposes of this Division, if property is subject to atrust,
the persons to whom the property belongs include any person who
has aright to enforce the trust.

(2) Accordingly, for the purposes of this Division, an intention to
defeat the trust is an intention to deprive any such person of the

property.
131.6 Obligation to deal with property in a particular way

For the purposes of this Division, if:
(a) aperson receives property from or on account of another;
and
(b) the personisunder alegal obligation to the other to retain
and deal with that property or its proceedsin a particular
way;
the property or proceeds belong (as against the person) to the
other.

131.7 Property obtained because of fundamental mistake

(1) For the purposes of this Division, if:
(a) aperson gets property by another’s fundamental mistake;
and

(b) the personisunder alegal obligation to make restoration (in
whole or in part) of the property or its proceeds;

then, to the extent of that obligation, the property or proceeds
belongs (as against the person) to the person entitled to restoration.

(2) For the purposes of this Division, an intention not to make
restoration is:
(a) anintention to permanently deprive the person so entitled of
the property or proceeds; and
(b) an appropriation of the property or proceeds without the
consent of the person entitled to restoration.

(3) For the purposes of this section, afundamental mistakeis:
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() amistake about the identity of the person getting the
property; or

(b) amistake asto the essential nature of the property; or

(c) amistake about the amount of any money if the person
getting the money is aware of the mistake at the time of
getting the money.

(4) Inthis section:

money includes anything that is equivalent to money. For this
purpose, cheques, negotiable instruments and electronic funds
transfers are taken to be equivalent to money.

131.8 Property of a corporation sole

For the purposes of this Division, property of a corporation sole
belongs to the corporation despite a vacancy in the corporation.

131.9 Property belonging to 2 or more persons

If property belongsto 2 or more persons, areferencein this
Division (other than paragraph 131.1(1)(b)) to the person to whom
the property belongsis areferenceto all of those persons.

131.10 Intention of permanently depriving a person of property

(1) For the purposes of this Division, if:
(a) aperson appropriates property belonging to another without
meaning the other permanently to lose the thing itself; and
(b) the person’sintention isto treat the thing as the person’s
own to dispose of regardless of the other’ srights;
the person has the intention of permanently depriving the other of
it.

(2) For the purposes of this section, a borrowing or lending of athing
amounts to treating the thing as the borrower’ s or lender’s own to
dispose of regardless of another’ srightsif, and only if, the
borrowing or lending is for a period and in circumstances making
it equivalent to an outright taking or disposal.
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(3) For the purposes of this section, if:
(a) aperson has possession or control (lawfully or not) of
property belonging to ancther; and
(b) the person parts with the property under a condition asto its
return that the person may not be able to perform; and
(c) the parting is done for purposes of the person’s own and
without the other’ s authority;
the parting is taken to amount to treating the property as the
person’s own to dispose of regardless of the other’ srights.

Note: See also paragraph 131.7(2)(a).

131.11 General deficiency

(1) For the purposes of this Division, a person may be convicted of
theft of all or any part of ageneral deficiency in money even
though the deficiency is made up of any number of particular sums
of money that were appropriated over aperiod of time.

(2) For the purposes of this Division, a person may be convicted of
theft of al or any part of ageneral deficiency in property other
than money even though the deficiency is made up of any number
of particular items of property that were appropriated over a period
of time.

Criminal Code Act 1995 81



Schedule The Criminal Code
Chapter 7 The proper administration of Government
Part 7.2 Theft and other property offences

Clause 132.1

Division 132—Other property offences

132.1 Receiving

(D)

(2)

(2A)

)

(4)

(5)

A personis guilty of an offence if the person dishonestly receives
stolen property, knowing or believing the property to be stolen.

Penalty: Imprisonment for 10 years.

For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of receiving.

In aprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew or believed that the
property belonged to a Commonwealth entity.

Solen property

For the purposes of this section, property is stolen property if, and
only if:
(a) itisoriginal stolen property (as defined by subsection (5));
or
(aa) itispreviously received property (as defined by
subsection (5A)); or
(b) itistainted property (as defined by subsection (7)).
This subsection has effect subject to subsections (4) and (6).

For the purposes of this section, stolen property does not include
land obtained in the course of an offence against section 134.1.

Original stolen property

For the purposes of this section, original stolen propertyis:
(a) property, or apart of property, that:
(i) was appropriated in the course of theft (whether or not
the property, or the part of the property, isin the state it
was in when it was so appropriated); and
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(i) isin the possession or custody of the person who so
appropriated the property; or
(b) property, or apart of property, that:

(i) was obtained in the course of an offence against section
134.1 (whether or not the property, or the part of the
property, isin the state it was in when it was so
obtained); and

(i) isin the possession or custody of the person who so
obtained the property or the person for whom the
property was so obtained.

Previously received property

(5A) For the purposes of this section, previously received property is
property that:
(a) wasreceived in the course of an offence against
subsection (1); and
(b) isinthe possession or custody of the person who received
the property in the course of that offence.

(6) For the purposes of this section, property ceasesto be origina
stolen property or previously received property:
(a) after the property is restored:

(i) to the person from whom it was appropriated or

obtained; or
(i) to other lawful possession or custody; or
(b) after:

(i) the person from whom the property was appropriated or
obtained ceases to have any right to restitution in
respect of the property; or

(if) aperson claiming through the person from whom the
property was appropriated or obtained ceasesto have
any right to restitution in respect of the property.

Tainted property
(7) For the purposes of this section, tainted property is property that:
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(@) is(inwhole or in part) the proceeds of sale of, or property
exchanged for:

(i) original stolen property; or

(ii) previoudly received property; and
(b) if subparagraph (a)(i) applies—isin the possession or
custody of:

(i) if the original stolen property was appropriated in the
course of theft—the person who so appropriated the
original stolen property; or

(i) if the original stolen property was obtained in the
course of an offence against section 134.1—the person
who so obtained the property or the person for whom
the property was so obtained; and

(c) if subparagraph (a)(ii) applies—isin the possession or
custody of the person who received the previously received
property in the course of an offence against subsection (1).

Money transfers

(8) For the purposes of this section, if, as aresult of the application of
subsection 134.1(9) or (10), an amount credited to an account held
by aperson is property obtained in the course of an offence against
section 134.1:

(&) whilethewhole or any part of the amount remains credited
to the account, the property is taken to be in the possession
of the person; and

(b) if the person fails to take such steps as are reasonable in the
circumstances to secure that the credit is cancelled—the
person is taken to have received the property; and

(c) subsection (6) of this section does not apply to the property.

Note: Subsections 134.1(9) and (10) deal with money transfers.

Alternative verdicts

(9) If, in aprosecution for an offence of theft or an offence against
section 134.1, the trier of fact is not satisfied that the defendant is
guilty of the offence, but is satisfied beyond reasonable doubt that
the defendant is guilty of an offence of receiving, the trier of fact
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(10)

(11)

(12)

(13)

may find the defendant not guilty of the offence of theft or the
section 134.1 offence but guilty of the offence of receiving, so
long as the defendant has been accorded procedural fairnessin
relation to that finding of guilt.

If, in aprosecution for an offence of receiving, thetrier of fact is
not satisfied that the defendant is guilty of the offence, but is
satisfied beyond reasonable doubt that the defendant is guilty of an
offence of theft or an offence against section 134.1, thetrier of fact
may find the defendant not guilty of the offence of receiving but
guilty of the offence of theft or the section 134.1 offence, so long
as the defendant has been accorded procedural fairnessin relation
to that finding of guilt.

Receiving property stolen before commencement

For the purposes of this section:

(a) itisto be assumed that sections 131.1 and 134.1 had been in
force at all times before the commencement of this section;
and

(b) property that was appropriated or obtained at atime before
the commencement of this section does not become original
stolen property unless the property was appropriated or
obtained in circumstances that (apart from paragraph (a))
amounted to an offence against alaw of the Commonwealth
in force at that time.

Obtaining

The definition of obtaining in section 130.1 does not apply to this
section.

Note: See subsection 134.1(3).
Definition
In this section:

account has the same meaning as in section 133.1.
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132.2 Robbery

(1) A personisguilty of an offence if the person commits theft and:
() immediately before committing theft, the person:
(i) usesforce on another person; or
(i) threatens to use force then and there on another person;
with intent to commit theft or to escape from the scene; or

(b) at the time of committing theft, or immediately after
committing theft, the person:

(i) usesforce on another person; or
(ii) threatensto use force then and there on another person;
with intent to commit theft or to escape from the scene.

Penalty: Imprisonment for 15 years.

(2) For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of robbery.

Note: Theft means an offence against section 131.1. Under section 131.1, an
element of the offence of theft is that the property belongsto a
Commonwealth entity.

(3) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the property
belonged to a Commonwealth entity.

132.3 Aggravated robbery

(1) A personisguilty of an offence if the person:

(8 commits arobbery in company with one or more other
persons; or

(b) commits arobbery and, at the time of the robbery, has an
offensive weapon with him or her.

Penalty: Imprisonment for 20 years.

(2) For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of aggravated robbery.

Note: Robbery means an offence against section 132.2. Under section 132.2,
an element of the offence of robbery isthat the defendant commits
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theft. Theft means an offence against section 131.1. Under section
131.1, an element of the offence of theft is that the property belongsto
a Commonweadlth entity.

(2A) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the property
belonged to a Commonwealth entity.

(3) Inthis section:

offensive weapon includes:
(8 an article made or adapted for use for causing injury to, or
incapacitating, a person; or
(b) an article where the person who has the article intends, or
threatens to use, the article to cause injury to, or to
incapacitate, another person.

132.4 Burglary

(1) A personisguilty of an offenceif:

(a) the person enters, or remainsin, abuilding, as atrespasser,
with intent to commit theft of a particular item of property in
the building; and

(b) the property belongs to a Commonwealth entity.

Penalty: Imprisonment for 13 years.

(2) For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of burglary.

(2A) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the property
belonged to a Commonwealth entity.

(3) A personisguilty of an offenceif:

(a) the person enters, or remainsin, abuilding, as atrespasser,
with intent to commit an offence in the building that
involves causing harm to another person or damage to
property; and

(aa) the offence referred to in paragraph (a) is an offence against
alaw of the Commonwealth; and
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(3A)

(4)

(5)

(6)

(6A)

(7)

(b) the offence referred to in paragraph (@) is punishable by
imprisonment for life or for aterm of 5 years or more.

Penalty: Imprisonment for 13 years.

In aprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the offence
referred to in paragraph (3)(a) is an offence against alaw of the
Commonwealth.

In aprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the offence
referred to in paragraph (3)(a) is punishable by imprisonment for
life or for aterm of 5 years or more.

For the purposes of this Code, an offence against subsection (3) is
also to be known as the offence of burglary.

A personis guilty of an offenceif:

(a) the person enters, or remainsin, abuilding, as atrespasser,
with intent to commit an offence in the building that
involves causing harm to another person or damage to
property; and

(aa) the offence referred to in paragraph (a) is an offence against
alaw of the Commonweadlth, a State or a Territory; and

(b) the offence referred to in paragraph (@) is punishable by
imprisonment for life or for aterm of 5 years or more; and

(c) thebuilding is owned or occupied by a Commonwealth
entity.

Penalty: Imprisonment for 13 years.

In aprosecution for an offence against subsection (6), it is not
necessary to prove that the defendant knew that the offence
referred to in paragraph (6)(a) is an offence against alaw of the
Commonwealth, a State or a Territory.

In aprosecution for an offence against subsection (6), it is not
necessary to prove that the defendant knew that the offence
referred to in paragraph (6)(a) is punishable by imprisonment for
life or for aterm of 5 years or more.
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(8) Absolute liability applies to the paragraph (6)(c) element of the
offence.

(9) For the purposes of this Code, an offence against subsection (6) is
also to be known as the offence of burglary.

(10) For the purposes of this section, a person is taken not to be a
trespasser:

(&) merely because the person is permitted to enter, or remainin,
abuilding for a purpose that is not the person’ s intended
purpose; or

(b) if the person is permitted to enter, or remainin, abuilding as
aresult of fraud, misrepresentation or another person’s
mistake.

(12) Inthissection:

building includes:
() apart of abuilding; or
(b) amobile home or a caravan; or

(c) astructure (whether or not movable), avehicle, or avessel,
that is used, designed or adapted for residential purposes.

132.5 Aggravated burglary

(1) A personisguilty of an offence if the person:
(8 commitsaburglary in company with one or more other
persons; or
(b) commits aburglary, and at the time of the burglary, has an
offensive weapon with him or her.

Penalty: Imprisonment for 17 years.

(2) For the purposes of this Code, an offence against subsection (1) is
to be known as the offence of aggravated burglary.

(3) Inaprosecution for an offence against subsection (1) in relation to
the offence of burglary created by subsection 132.4(1), it is not
necessary to prove that the defendant knew that the property
concerned belonged to a Commonwealth entity.
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(4) Inaprosecution for an offence against subsection (1) in relation to
the offence of burglary created by subsection 132.4(3), it is not
necessary to prove that:

(8) the defendant knew that the offence referred to in paragraph
132.4(3)(a) is an offence against alaw of the
Commonwealth; or

(b) the defendant knew that the offence referred to in paragraph
132.4(3)(Q) is punishable by imprisonment for life or for a
term of 5 years or more.

(5) Inaprosecution for an offence against subsection (1) in relation to
the offence of burglary created by subsection 132.4(6), it is not
necessary to prove that:

(8) the defendant knew that the offence referred to in paragraph
132.4(6)(a) is an offence against alaw of the
Commonwealth, a State or a Territory; or

(b) the defendant knew that the offence referred to in paragraph
132.4(6)(Q) is punishable by imprisonment for life or for a
term of 5 years or more; or

(c) the defendant knew that the building was owned or occupied
by a Commonwealth entity.

(6) Inthis section:

offensive weapon includes:
(a) an article made or adapted for use for causing injury to, or
incapacitating, a person; or
(b) an article where the person who has the article intends, or
threatens to use, the article to cause injury to, or to
incapacitate, another person.

132.6 Making off without payment

(1) A personisguilty of an offenceif:
(a) the person, knowing that immediate payment for any goods
or services supplied by another person is required or
expected from him or her, dishonestly makes off:

(i) without having paid; and
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(if) with intent to avoid payment of the amount due; and
(b) the other person isa Commonwealth entity.

Penalty: Imprisonment for 2 years.

(2) Absolute liability applies to the paragraph (1)(b) element of the

offence.

(3) For the purposes of this section, immediate payment includes

payment at the time of collecting goods in respect of which a
service has been provided.

132.7 Going equipped for theft or a property offence

(D)

)

3)

A person is guilty of an offence if the person, when not at home,
has with him or her any article with intent to use it in the course
of, or in connection with, theft or a property offence.

Penalty: Imprisonment for 3 years.

In aprosecution for an offence against subsection (1) in relation
to:

(a) theft; or

(b) robbery; or

(c) aggravated robbery; or

(d) the offence of burglary created by subsection 132.4(1); or

(e) the offence of aggravated burglary that relates to the offence
of burglary created by subsection 132.4(1); or

(f) an offence against section 134.1,;

it is not necessary to prove that the defendant knew that the
property concerned belonged to a Commonwealth entity.

In aprosecution for an offence against subsection (1) in relation
to:

(a) the offence of burglary created by subsection 132.4(3); or

(b) the offence of aggravated burglary that relates to the offence
of burglary created by subsection 132.4(3);

it is not necessary to prove that:
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(c) the defendant knew that the offence referred to in paragraph
132.4(3)(a) is an offence against alaw of the
Commonwealth; or

(d) the defendant knew that the offence referred to in paragraph
132.4(3)(Q) is punishable by imprisonment for life or for a
term of 5 years or more.

(4) Inaprosecution for an offence against subsection (1) in relation
to:

(a) the offence of burglary created by subsection 132.4(6); or

(b) the offence of aggravated burglary that relates to the offence
of burglary created by subsection 132.4(6);

it is not necessary to prove that:

(c) the defendant knew that the offence referred to in paragraph
132.4(6)(Q) is an offence against alaw of the
Commonwealth, a State or a Territory; or

(d) the defendant knew that the offence referred to in paragraph
132.4(6)(Q) is punishable by imprisonment for life or for a
term of 5 years or more; or

(e) the defendant knew that the building was owned or occupied
by a Commonwealth entity.

(5) Inthis section:

property offence means:
(a) robbery; or
(b) aggravated robbery; or
(c) burglary; or
(d) aggravated burglary; or
(e) an offence against subsection 132.8(1); or
(f) an offence against section 134.1.

Note: It is an element of the offence of theft, and of each property offence,
that the property belongs to a Commonwealth entity.
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132.8 Dishonest taking or retention of property

Taking

(1) A personisguilty of an offence if the person:
() on aparticular occasion, dishonestly takes one or more items
of property belonging to a Commonwealth entity, where:
(i) thevalue or total value of the property is $500 or more;
or
(ii) the absence of the property from the possession,
custody or control of the person who would otherwise
have had possession, custody or control would be likely
to cause substantial disruption to activities carried on
by or on behalf of a Commonwealth entity; and
(b) does not have consent to do so from the person who has
authority to give consent.

Penalty: Imprisonment for 2 years.

Retention

(2) A personisguilty of an offence if the person:
() on aparticular occasion, takes one or more items of property
belonging to a Commonwealth entity; and
(b) dishonestly retains any or all of those items; and
(c) does not have consent to the retention from the person who
has authority to give consent; and
(d) either:
(i) atthetime of the taking of the property, the value or
total value of the property was $500 or more; or
(ii) the absence of the property from the possession,
custody or control of the person who would otherwise
have had possession, custody or control islikely to
cause substantial disruption to activities carried on by
or on behalf of a Commonwealth entity.

Penalty: Imprisonment for 2 years.
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132.9 Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to each offence against this Division.
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Part 7.3—Fraudulent conduct
Division 133—Préiminary

133.1 Definitions
In this Part;

account means an account (including aloan account, a credit card
account or asimilar account) with abank or other financial
institution.

deception means an intentional or reckless deception, whether by
words or other conduct, and whether asto fact or asto law, and
includes:
() adeception asto the intentions of the person using the
deception or any other person; and
(b) conduct by a person that causes a computer, amachine or an
electronic device to make a response that the person is not
authorised to cause it to do.
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Division 134—OQObtaining property or afinancial advantage by

deception

134.1 Obtaining property by deception

(1) A personisguilty of an offenceif:

(a) the person, by a deception, dishonestly obtains property
belonging to another with the intention of permanently
depriving the other of the property; and

(b) the property belongs to a Commonwealth entity.

Penalty: Imprisonment for 10 years.

(2) Absolute liability applies to the paragraph (1)(b) element of the
offence.

Obtaining property

(3) For the purposes of this section (and for the purposes of the
application of section 132.1 to this section), a person (the first
person) is taken to have abtained property if, and only if:

(a) thefirst person obtains ownership, possession or control of it
for himself or herself or for another person; or

(b) thefirst person enables ownership, possession or control of it
to be retained by himself or herself; or

(c) thefirst person induces athird person to pass ownership,
possession or control of it to another person; or

(d) thefirst person induces athird person to enable another
person to retain ownership, possession or control of it; or

(e) subsection (9) or (10) applies.

(4) The definition of obtaining in section 130.1 does not apply for the
purposes of this section (or for the purposes of the application of
section 132.1 to this section).

(5) For the purposes of this section, a person’s obtaining of property
belonging to another may be dishonest even if the person or
another person iswilling to pay for the property.
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(6)

(7)

(8)

(9)

Intention of permanently depriving a person of property

For the purposes of this section, if:
(a) aperson obtains property belonging to another without
meaning the other permanently to lose the thing itself; and
(b) the person’sintention isto treat the thing as the person’s
own to dispose of regardless of the other’ srights;
the person has the intention of permanently depriving the other of
it.
For the purposes of subsection (6), a borrowing or lending of a
thing amounts to treating the thing as the borrower’s or lender’s
own to dispose of regardless of another’ srightsif, and only if, the

borrowing or lending is for a period and in circumstances making
it equivalent to an outright taking or disposal.

For the purposes of subsection (6), if:
() aperson has possession or control (lawfully or not) of
property belonging to another; and
(b) the person parts with the property under a condition asto its
return that the person may not be able to perform; and
(c) the parting is done for purposes of the person’s own and
without the other’ s authority;
the parting is taken to amount to treating the property asthe
person’s own to dispose of regardless of the other’ srights.

Money transfers

For the purposes of this section (and for the purposes of the
application of section 132.1 to this section), if a person (the first
person) causes an amount to be transferred from an account held
by another person (the second person) to an account held by the
first person:
(a) the amount is taken to have been property that belonged to
the second person; and

(b) thefirst person istaken to have obtained the property for
himself or herself with the intention of permanently
depriving the second person of the property.
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(10)

(11)

(12)

(13)

(14)

For the purposes of this section (and for the purposes of the
application of section 132.1 to this section), if a person (the first
person) causes an amount to be transferred from an account held
by another person (the second person) to an account held by a
third person:
(a) the amount is taken to have been property that belonged to
the second person; and
(b) thefirst person istaken to have obtained the property for the
third person with the intention of permanently depriving the
second person of the property.

For the purposes of this section (and for the purposes of the
application of section 132.1 to this section), if:

(a) acreditis made to an account (the credited account); and
(b) adebit is made to another account (the debited account); and
(c) either:

(i) thecredit results from the debit; or

(i) the debit results from the credit;

the amount of the credit is taken to be transferred from the debited
account to the credited account.

For the purposes of this section (and for the purposes of the
application of section 132.1 to this section), a person is taken to
cause an amount to be transferred from an account if the person
induces another person to transfer the amount from the account
(whether or not the other person is the holder of the account).

General deficiency

A person may be convicted of an offence against this section
involving all or any part of ageneral deficiency in money even
though the deficiency is made up of any number of particular sums
of money that were abtained over a period of time.

A person may be convicted of an offence against this section
involving all or any part of ageneral deficiency in property other
than money even though the deficiency is made up of any number
of particular items of property that were obtained over a period of
time.
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Alternative verdicts

(15) If, in aprosecution for an offence of theft, the trier of fact is not
satisfied that the defendant is guilty of the offence, but is satisfied
beyond reasonable doubt that the defendant is guilty of an offence
against this section, the trier of fact may find the defendant not
guilty of the offence of theft but guilty of the offence against this
section, so long as the defendant has been accorded procedural
fairnessin relation to that finding of guilt.

(16) If, in aprosecution for an offence against this section, the trier of
fact is not satisfied that the defendant is guilty of the offence, but
is satisfied beyond reasonable doubt that the defendant is guilty of
an offence of theft, the trier of fact may find the defendant not
guilty of the offence against this section but guilty of the offence
of theft, so long as the defendant has been accorded procedural
fairnessin relation to that finding of guilt.

134.2 Obtaining a financial advantage by deception

(1) A personisquilty of an offenceif:
(a) the person, by a deception, dishonestly obtains afinancial
advantage from another person; and
(b) the other person isa Commonwealth entity.

Penalty: Imprisonment for 10 years.

(2) Absolute liability applies to the paragraph (1)(b) element of the
offence.

134.3 Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to each offence against this Division.

Criminal Code Act 1995 99



Schedule The Criminal Code
Chapter 7 The proper administration of Government
Part 7.3 Fraudulent conduct

Clause 135.1

Division 135—Other offencesinvolving fraudulent conduct

135.1 General dishonesty

(1)

)

3)

(4)

(5)

Obtaining a gain

A personis guilty of an offenceif:

(a) the person does anything with the intention of dishonestly
obtaining a gain from another person; and

(b) the other person is a Commonwealth entity.
Penalty: Imprisonment for 5 years.

In aprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the other person
was a Commonwealth entity.

Causing a loss

A personis guilty of an offenceif:

(a) the person does anything with the intention of dishonestly
causing aloss to another person; and

(b) the other person is a Commonwealth entity.
Penalty: Imprisonment for 5 years.

In aprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the other person
was a Commonwealth entity.

A personis guilty of an offenceif:

(a) the person dishonestly causes aloss, or dishonestly causes a
risk of loss, to another person; and

(b) thefirst-mentioned person knows or believes that the loss
will occur or that there is a substantial risk of the loss
occurring; and

(c) the other person isa Commonwealth entity.

Penalty: Imprisonment for 5 years.
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(6) Absolute liability applies to the paragraph (5)(c) element of the
offence.

Influencing a Commonweal th public official

(7) A personisquilty of an offenceif:
(a) the person does anything with the intention of dishonestly
influencing a public official in the exercise of the officia’s
duties as a public official; and

(b) the public official isa Commonwealth public official; and
(c) theduties are duties as a Commonwealth public official.

Penalty: Imprisonment for 5 years.

(8) Inaprosecution for an offence against subsection (7), it is not
necessary to prove that the defendant knew:

(a) that the official was a Commonwealth public official; or

(b) that the duties were duties as a Commonwealth public
official.

135.2 Obtaining financial advantage

(1) A personisquilty of an offence if the person obtains afinancial
advantage for himself or herself from a Commonwealth entity
knowing or believing that he or she is not eligible to receive that
financial advantage.

Penalty: Imprisonment for 12 months.

(2) A personisqguilty of an offence if the person obtains a financial
advantage for another person from a Commonweslth entity
knowing or believing that the other person is not eligible to
receive that financial advantage.

Penalty: Imprisonment for 12 months.

(3) For the purposes of subsection (2), a person istaken to have
obtained a financial advantage for another person from a
Commonwealth entity if the first-mentioned person induces the
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Commonwealth entity to do something that results in the other
person obtaining the financial advantage.

(4) The definition of obtaining in section 130.1 does not apply to this
section.

135.4 Conspiracy to defraud

Obtaining a gain

(1) A personisguilty of an offenceif:
(a) the person conspires with another person with the intention
of dishonestly obtaining a gain from athird person; and
(b) thethird person is a Commonwealth entity.

Penalty: Imprisonment for 10 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the third person
was a Commonwealth entity.

Causing a loss

(3) A personisguilty of an offenceif:
(a) the person conspires with another person with the intention
of dishonestly causing alossto athird person; and
(b) thethird person is a Commonwealth entity.

Penalty: Imprisonment for 10 years.

(4) Inaprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the third person
was a Commonwealth entity.

(5) A personisguilty of an offenceif:
(a) the person conspires with another person to dishonestly
cause aloss, or to dishonestly cause arisk of loss, to athird
person; and
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(b) thefirst-mentioned person knows or believes that the loss
will occur or that there is a substantial risk of the loss
occurring; and

(c) thethird person isa Commonwealth entity.
Penalty: Imprisonment for 10 years.

(6) Inaprosecution for an offence against subsection (5), it is not
necessary to prove that the defendant knew that the third person
was a Commonwealth entity.

Influencing a Commonwealth public official

(7) A personisguilty of an offenceif:
(a) the person conspires with another person with the intention
of dishonestly influencing a public officia in the exercise of
the official’ s duties as a public official; and

(b) the public official isa Commonwealth public official; and
(c) the duties are duties as a Commonwealth public official.

Penalty: Imprisonment for 10 years.

(8) Inaprosecution for an offence against subsection (7), it is not
necessary to prove that the defendant knew:

(a) that the official was a Commonwealth public official; or

(b) that the duties were duties as a Commonwealth public
official.

General provisions

(9) For aperson to be guilty of an offence against this section:
(a) the person must have entered into an agreement with one or
more other persons; and
(b) the person and at least one other party to the agreement must
have intended to do the thing pursuant to the agreement; and
(c) the person or at least one other party to the agreement must
have committed an overt act pursuant to the agreement.

(10) A person may be found guilty of an offence against this section
even if:
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(11)

(12)

(13)

(14)

(a) obtaining the gain, causing the loss, causing the risk of loss,
or influencing the Commonwealth public official, as the case
may be, isimpossible; or

(b) the only other party to the agreement is a body corporate; or

(c) each other party to the agreement is a person who is not
criminally responsible; or

(d) subject to subsection (11), all other parties to the agreement
have been acquitted of the offence.

A person cannot be found guilty of an offence against this section
if:
(a) all other partiesto the agreement have been acquitted of such
an offence; and

(b) afinding of guilt would be inconsistent with their acquittal.

A person cannot be found guilty of an offence against this section
if, before the commission of an overt act pursuant to the
agreement, the person:

(&) withdrew from the agreement; and

(b) took all reasonable steps to prevent the doing of the thing.

A court may dismiss a charge of an offence against this section if
the court thinks that the interests of justice require the court to do
0.

Proceedings for an offence against this section must not be
commenced without the consent of the Director of Public
Prosecutions. However, before the necessary consent has been
given, aperson may be:

(a) arrested for an offence against this section; or

(b) charged with an offence against this section; or

(c) remanded in custody or released on bail in connection with

an offence against this section.

135.5 Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to each offence against this Division.
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Part 7.4—False or misleading statements
Divison 136—False or misleading statementsin applications

136.1 False or miseading statementsin applications

Knowledge

(1) A personisguilty of an offenceif:
(&) the person makes a statement (whether orally, in a document
or in any other way); and
(b) the person does so knowing that the statement:
(i) isfalseor misleading; or
(if) omits any matter or thing without which the statement
is misleading; and
(c) the statement is made in, or in connection with:
(i) an application for alicence, permit or authority; or
(ii) an application for registration; or
(iii) an application or claim for a benefit; and
(d) any of the following subparagraphs applies:
(i) the statement is made to a Commonwealth entity;

(ii) the statement is made to a person who is exercising
powers or performing functions under, or in connection
with, alaw of the Commonwealth;

(iii) the statement is made in compliance or purported
compliance with alaw of the Commonwealth.

Penalty: Imprisonment for 12 months.

(2) Subsection (1) does not apply as aresult of subparagraph (1)(b)(i)
if the statement is not false or misleading in a material particular.

Note: A defendant bears an evidentia burden in relation to the matter in
subsection (2). See subsection 13.3(3).
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(3) Subsection (1) does not apply as aresult of subparagraph (1)(b)(ii)
if the statement did not omit any matter or thing without which the
statement is misleading in amaterial particular.

Note: A defendant bears an evidentia burden in relation to the matter in
subsection (3). See subsection 13.3(3).

Reckl essness

(4) A personisquilty of an offenceif:
(a) the person makes a statement (whether orally, in a document
or in any other way); and
(b) the person does so reckless as to whether the statement:
(i) isfalseor misleading; or
(ii) omits any matter or thing without which the statement
ismisleading; and
(c) the statement ismade in, or in connection with:
(i) anapplication for alicence, permit or authority; or
(if) an application for registration; or
(iii) an application or claim for a benefit; and
(d) any of the following subparagraphs applies:
(i) the statement is made to a Commonweslth entity;

(ii) the statement is made to a person who is exercising
powers or performing functions under, or in connection
with, alaw of the Commonwealth;

(iii) the statement is made in compliance or purported
compliance with alaw of the Commonwealth.

Penalty: Imprisonment for 6 months.
(5) Subsection (4) does not apply as aresult of subparagraph (4)(b)(i)
if the statement is not false or misleading in a material particular.

Note: A defendant bears an evidentia burden in relation to the matter in
subsection (5). See subsection 13.3(3).

(6) Subsection (4) does not apply as aresult of subparagraph (4)(b)(ii)
if the statement did not omit any matter or thing without which the
statement is misleading in amaterial particular.
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(7)

(8)

(9)

Note: A defendant bears an evidential burden in relation to the matter in
subsection (6). See subsection 13.3(3).

Alternative verdicts

If, in aprosecution for an offence against subsection (1), the trier
of fact is not satisfied that the defendant is guilty of the offence,
but is satisfied beyond reasonable doubt that the defendant is
guilty of an offence against subsection (4), the trier of fact may
find the defendant not guilty of the offence against subsection (1)
but guilty of the offence against subsection (4), so long as the
defendant has been accorded procedural fairnessin relation to that
finding of guilt.

Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against subsection (1) or (4).

Definition
In this section:

benefit includes any advantage and is not limited to property.
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Division 137—False or mideading information or documents

137.1 False or misleading information

(1) A personisguilty of an offenceif:
(a) the person givesinformation to another person; and
(b) the person does so knowing that the information:
(i) isfalseor misleading; or
(ii) omits any matter or thing without which the
information is misleading; and
(c) any of the following subparagraphs applies:
(i) theinformation isgiven to a Commonwesalth entity;
(i) theinformation isgiven to a person who is exercising
powers or performing functions under, or in connection
with, alaw of the Commonwealth;

(i) theinformation isgiven in compliance or purported
compliance with alaw of the Commonwealth.

Penalty: Imprisonment for 12 months.

(2) Subsection (1) does not apply as aresult of subparagraph (1)(b)(i)
if the information is not false or misleading in a material
particular.

Note: A defendant bears an evidentia burden in relation to the matter in
subsection (2). See subsection 13.3(3).

(3) Subsection (1) does not apply as aresult of subparagraph (1)(b)(ii)
if the information did not omit any matter or thing without which
the information is misleading in amaterial particular.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (3). See subsection 13.3(3).

(4) Subsection (1) does not apply as aresult of subparagraph (1)(c)(i)
if, before the information was given by a person to the
Commonwealth entity, the Commonwealth entity did not take
reasonabl e steps to inform the person of the existence of the
offence against subsection (1).
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Note: A defendant bears an evidential burden in relation to the matter in
subsection (4). See subsection 13.3(3).

(5) Subsection (1) does not apply as aresult of subparagraph (1)(c)(ii)
if, before the information was given by a person (the first person)
to the person mentioned in that subparagraph (the second person),
the second person did not take reasonable steps to inform the first
person of the existence of the offence against subsection (1).

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5). See subsection 13.3(3).

(6) For the purposes of subsections (4) and (5), it is sufficient if the
following form of words is used:

“Giving false or mideading information is a serious offence”.

137.2 False or misleading documents

(1) A personisguilty of an offenceif:
(a) the person produces a document to another person; and
(b) the person does so knowing that the document is false or
misleading; and
(c) the document is produced in compliance or purported
compliance with alaw of the Commonwealth.

Penalty: Imprisonment for 12 months.

(2) Subsection (1) does not apply if the document is not false or
misleading in amaterial particular.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2). See subsection 13.3(3).

(3) Subsection (1) does not apply to a person who produces a
document if the document is accompanied by awritten statement
signed by the person or, in the case of abody corporate, by a
competent officer of the body corporate:

(a) stating that the document is, to the knowledge of the
first-mentioned person, false or misleading in amaterial
particular; and
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(b) setting out, or referring to, the material particular in which
the document is, to the knowledge of the first-mentioned
person, false or misleading.

Note: A defendant bears an evidentia burden in relation to the matter in
subsection (3). See subsection 13.3(3).

137.3 Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to each offence against this Division.
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Part 7.5—Unwarranted demands
Division 138—Preliminary

138.1 Unwarranted demand with menaces

(1) For the purposes of this Part, a person (the first person) makes an
unwarranted demand with menaces of another person if, and only
if:

(@) thefirst person makes a demand with menaces of the other
person; and

(b) thefirst person does not believe that he or she has reasonable
grounds for making the demand; and

(c) thefirst person does not reasonably believe that the use of
the menacesis a proper means of reinforcing the demand.

(2) This Part appliesto a demand whether or not it isfor property.

(3) This Part appliesto a demand with menaces, whether or not the
menaces relate to conduct to be engaged in by the person making
the demand.

138.2 Menaces

(1) For the purposes of this Part, menaces includes:

() athreat (whether express or implied) of conduct that is
detrimental or unpleasant to another person; or

(b) ageneral threat of detrimental or unpleasant conduct that is
implied because of the status, office or position of the maker

of the threat.

Threat against an individual

(2) For the purposes of this Part, athreat against an individual is taken
not to be menaces unless:

(a) both:
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(i) thethreat would be likely to cause the individual to act
unwillingly; and

(ii) the maker of the threat is aware of the vulnerability of
theindividual to the threat; or

(b) thethreat would be likely to cause a person of normal
stability and courage to act unwillingly.

Threat against a person who is not an individual

(3) For the purposes of this Part, athreat against a person who is not
an individual is taken not to be menaces unless:
(@) thethreat would ordinarily cause an unwilling response; or
(b) thethreat would be likely to cause an unwilling response

because of a particular vulnerability of which the maker of
the threat is aware.
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Division 139—Unwarranted demands

139.1 Unwarranted demands of a Commonwealth public official

A personis guilty of an offenceif:
(&) the person makes an unwarranted demand with menaces of
another person; and

(b) the demand or the menaces are directly or indirectly related
to:
(i) the other person’s capacity as a Commonwealth public
officia; or
(if) any influence the other person hasin the other person’s
capacity as a Commonwealth public official; and
(c) thefirst-mentioned person does so with the intention of:
(i) obtaining again; or
(ii) causing aloss; or
(iii) influencing the official in the exercise of the official’s
duties as a Commonwealth public official.

Penalty: Imprisonment for 12 years.

139.2 Unwarranted demands made by a Commonwealth public
official

A Commonwealth public official is guilty of an offenceif:
(@) the official makes an unwarranted demand with menaces of
another person; and

(b) the demand or the menaces are directly or indirectly related
to:
(i) theofficial’s capacity as a Commonwealth public
official; or
(if) any influence the official hasin the official’ s capacity
as a Commonwealth public official; and
(c) the official does so with the intention of:
(i) obtaining again; or

Criminal Code Act 1995 113



Schedule The Criminal Code
Chapter 7 The proper administration of Government
Part 7.5 Unwarranted demands

Clause 139.3

(ii) causing aloss; or
(iii) influencing another Commonwealth public official in
the exercise of the other official’sdutiesas a
Commonwealth public official.

Penalty: Imprisonment for 12 years.

139.3 Geographical jurisdiction

Section 15.3 (extended geographical jurisdiction—category C)
applies to each offence against this Division.
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Part 7.6—Bribery and related offences
Division 140—Preliminary

140.1 Definition
In this Part:

benefit includes any advantage and is not limited to property.

140.2 Obtaining

(1) For the purposes of this Part, a person is taken to have obtained a
benefit for another person if the first-mentioned person induces a
third person to do something that results in the other person
obtaining the benefit.

(2) The definition of obtaining in section 130.1 does not apply to this
Part.
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Divison 141—Bribery

141.1 Bribery of a Commonwealth public official

Giving a bribe

(1) A personisquilty of an offenceif:
(a) the person dishonestly:
(i) provides abenefit to another person; or
(i) causes abenefit to be provided to another person; or

(iii) offersto provide, or promises to provide, a benefit to
another person; or

(iv) causes an offer of the provision of abenefit, or a
promise of the provision of a benefit, to be made to
another person; and

(b) the person does so with the intention of influencing a public
official (who may be the other person) in the exercise of the
official’ s duties as a public official; and

(c) the public official is a Commonwealth public official; and
(d) the duties are duties as a Commonwealth public official.

Penalty: Imprisonment for 10 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew:

(a) that the official was a Commonwealth public official; or

(b) that the duties were duties as a Commonwealth public
official.

Receiving a bribe

(3) A Commonwealth public official is guilty of an offenceif:
(a) the official dishonestly:

(i) asksfor abenefit for himself, herself or another person;
or
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(i) receivesor obtains a benefit for himself, herself or
another person; or
(iii) agreesto receive or obtain a benefit for himself, herself
or another person; and
(b) theofficial does so with the intention:
() that the exercise of the official’sdutiesas a
Commonwealth public official will be influenced; or
(ii) of inducing, fostering or sustaining a belief that the
exercise of the official’ s duties as a Commonwealth
public official will be influenced.

Penalty: Imprisonment for 10 years.
Geographical jurisdiction

(4) Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against subsection (1) or (3).
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Division 142—Offencesrelating to bribery

142.1 Corrupting benefits given to, or received by, a Commonwealth

public official
Giving a corrupting benefit

(1) A personisguilty of an offenceif:
(@) the person dishonestly:
(i) provides abenefit to another person; or
(ii) causes a benefit to be provided to another person; or

(iii) offersto provide, or promisesto provide, a benefit to
another person; or

(iv) causes an offer of the provision of a benefit, or a
promise of the provision of a benefit, to be made to
another person; and

(b) thereceipt, or expectation of the receipt, of the benefit would
tend to influence a public official (who may be the other
person) in the exercise of the official’ s duties as a public
official; and

(c) the public official isa Commonwealth public official; and

(d) the duties are duties as a Commonwealth public official.

Penalty: Imprisonment for 5 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew:

(a) that the official was a Commonwealth public official; or

(b) that the duties were duties as a Commonwealth public
official.

Receiving a corrupting benefit

(3) A Commonwealth public official is guilty of an offenceif:
(a) the official dishonestly:

(i) asksfor abenefit for himself, herself or another person;
or

118

Criminal Code Act 1995



The Criminal Code Schedule
The proper administration of Government Chapter 7
Bribery and related offences Part 7.6

Clause 142.2

(i) receivesor obtains a benefit for himself, herself or

another person; or

(iii) agreesto receive or obtain a benefit for himself, herself
or another person; and

(b) thereceipt, or expectation of the receipt, of the benefit would

tend to influence a Commonwealth public official (who may

be the first-mentioned official) in the exercise of the

official’s duties as a Commonwealth public official.

Penalty: Imprisonment for 5 years.

Benefit in the nature of a reward

(4) For the purposes of subsections (1) and (3), it isimmateria
whether the benefit isin the nature of areward.

142.2 Abuse of public office

(1) A Commonwealth public official is guilty of an offenceif:
(a) theofficial:

(i) exercises any influence that the official hasin the
official’ s capacity as a Commonwealth public official;
or

(ii) engagesin any conduct in the exercise of the official’s
duties as a Commonwealth public official; or
(i) usesany information that the official has obtained in
the official’ s capacity as a Commonwealth public
official; and
(b) theofficial does so with the intention of:

(i) dishonestly obtaining a benefit for himself or herself or
for another person; or

(ii) dishonestly causing a detriment to another person.

Penalty: Imprisonment for 5 years.

(2) A personisguilty of an offenceif:
(a) the person has ceased to be a Commonwealth public official
in a particular capacity; and
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(b) the person uses any information that the person obtained in
that capacity as a Commonwealth public official; and

(c) the person does so with the intention of:

(i) dishonestly obtaining a benefit for himself or herself or
for another person; or

(i) dishonestly causing a detriment to another person.
Penalty: Imprisonment for 5 years.

(3) Paragraph (2)(a) appliesto a cessation by a person:
() whether or not the person continues to be a Commonwealth
public official in some other capacity; and

(b) whether the cessation occurred before, at or after the
commencement of this section.

142.3 Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to each offence against this Division.
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Part 7.7—Forgery and related offences
Division 143—Preliminary

143.1 Definitions
(1) InthisPart:

document includes:
(a) any paper or other material on which there iswriting; or

(b) any paper or other material on which there are marks,
figures, symbols or perforations that are:
(i) capable of being given a meaning by persons qualified
to interpret them; or

(ii) capable of being responded to by a computer, a
machine or an el ectronic device; or

(c) any article or material (for example, adisk or atape) from
which information is capable of being reproduced with or
without the aid of any other article or device.

false Commonwealth document has the meaning given by section
143.3.

false document has the meaning given by section 143.2.

information means information, whether in the form of data, text,
sounds, images or in any other form.

(2) Thefollowing are examples of things covered by the definition of
document in subsection (1):

(a) acredit card;
(b) adebit card;
(c) acard by means of which property can be obtained.
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143.2 False documents

(1) For the purposes of this Part, a document is a false document if,
and only if:
() the document, or any part of the document:
(i) purportsto have been madeintheforminwhichitis
made by a person who did not make it in that form; or
(i) purportsto have been madein theforminwhichitis
made on the authority of a person who did not authorise
its making in that form; or
(b) the document, or any part of the document:
(i) purportsto have been madein thetermsinwhichitis
made by a person who did not make it in those terms; or
(ii) purportsto have been madein thetermsinwhichitis
made on the authority of a person who did not authorise
its making in those terms; or

(c) the document, or any part of the document:
(i) purportsto have been altered in any respect by a person
who did not alter it in that respect; or
(if) purports to have been altered in any respect on the
authority of a person who did not authorise its alteration
in that respect; or
(d) the document, or any part of the document:
(i) purports to have been made or altered by a person who
did not exist; or

(ii) purportsto have been made or altered on the authority
of aperson who did not exist; or

(e) the document, or any part of the document, purports to have
been made or altered on a date on which, at atime at which,
at aplace at which, or otherwise in circumstancesin which,
it was not made or altered.

(2) For the purposes of this Part, aperson is taken to make afalse
document if the person alters a document so asto makeit afalse
document (whether or not it was already a false document before
the alteration).
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(3) Thissection has effect as if a document that purports to be atrue
copy of another document were the original document.

143.3 False Commonwealth documents

(1) For the purposes of this Part, adocument is afalse
Commonwealth document if, and only if:
() the document, or any part of the document:
(i) purportsto have been madein the forminwhichitis

made by a Commonwealth entity, or a Commonwealth
public official, who did not make it in that form; or

(ii) purportsto have been madein the forminwhichitis
made on the authority of a Commonwealth entity, or a
Commonwealth public official, who did not authorise
its making in that form; or

(b) the document, or any part of the document:

(i) purportsto have been madein thetermsinwhichitis
made by a Commonwealth entity, or a Commonwealth
public official, who did not make it in those terms; or

(if) purportsto have been made in thetermsinwhichitis
made on the authority of a Commonwealth entity, or a
Commonwealth public official, who did not authorise
its making in those terms; or

(c) the document, or any part of the document:

(i) purportsto have been altered in any respect by a
Commonwealth entity, or a Commonwealth public
official, who did not alter it in that respect; or

(ii) purportsto have been altered in any respect on the
authority of a Commonwealth entity, or a
Commonwealth public official, who did not authorise
its alteration in that respect; or

(d) the document, or any part of the document:

(i) purportsto have been made or altered by a
Commonwealth entity, or a Commonwealth public
official, who did not exist; or
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(i) purports to have been made or altered on the authority
of a Commonwealth entity, or a Commonwealth public
official, who did not exist; or

(e) the document, or any part of the document, purports to have
been made or altered by a Commonwealth entity, or a
Commonwealth public official, on adate on which, at atime
at which, at a place at which, or otherwise in circumstances
in which, it was not made or altered.

(2) For the purposes of this Part, a person is taken to make afalse
Commonwealth document if the person alters a document so as to
make it afalse Commonwealth document (whether or not it was
already afalse Commonwealth document before the alteration).

(3) Thissection has effect as if adocument that purports to be atrue
copy of another document were the original document.

(4) A referencein this section to a Commonwealth public official isa
reference to a person in the person’s capacity as a Commonwealth
public official.

143.4 Inducing acceptance of false documents

If it is necessary for the purposes of this Part to prove an intent to
induce a person in the person’s capacity as a public official to
accept afalse document as genuine, it is not necessary to prove
that the defendant intended so to induce a particular person in the
person’s capacity as a public official.
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Division 144—Forgery

1441 Forgery

(1) A personisguilty of an offenceif:
(a) the person makes afalse document with the intention that the
person or another will useit:

() to dishonestly induce athird person in the third
person’s capacity as a public official to accept it as
genuine; and

(ii) if it is so accepted, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of apublic duty or function; and

(b) the capacity is a capacity as a Commonwealth public official.

Penalty: Imprisonment for 10 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the capacity was a
capacity as a Commonwealth public official.

(3) A personisguilty of an offenceif:
(a) the person makes afalse document with the intention that the
person or another will useit:

(i) to dishonestly cause a computer, a machine or an
electronic device to respond to the document asif the
document were genuine; and

(i) if it isso responded to, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of apublic duty or function; and

(b) the responseisin connection with the operations of a
Commonwealth entity.

Penalty: Imprisonment for 10 years.

(4) Inaprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the response was
in connection with the operations of a Commonwealth entity.
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(5) A personisguilty of an offenceif:
(a) the person makes afalse document with the intention that the
person or another will useit:
(i) todishonestly induce athird person to accept it as
genuine; and
(ii) if it is so accepted, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of apublic duty or function; and
(b) thefalse document is afalse Commonwealth document.

Penalty: Imprisonment for 10 years.

(6) Inaprosecution for an offence against subsection (5), it is not
necessary to prove that the defendant knew that the false document
was a false Commonwealth document.

(7) A personisquilty of an offenceif:
(a) the person makes afalse document with the intention that the
person or another will useit:

(i) todishonestly cause a computer, a machine or an
electronic device to respond to the document asif the
document were genuine; and

(i) if it isso responded to, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of apublic duty or function; and

(b) thefalse document is a false Commonwealth document.

Penalty: Imprisonment for 10 years.

(8) Inaprosecution for an offence against subsection (7), it is not
necessary to prove that the defendant knew that the fal se document
was a false Commonwealth document.

(9) Section 15.4 (extended geographical jurisdiction—category D)
applies to an offence against subsection (1), (3), (5) or (7).
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Division 145—Offencesrelatingto forgery

145.1 Using forged document

(1) A personisguilty of an offenceif:
(@) the person knows that a document is a false document and
uses it with the intention of:

(i) dishonestly inducing another person in the other
person’s capacity as a public official to accept it as
genuine; and

(ii) if it isso accepted, dishonestly obtaining again,
dishonestly causing aloss, or dishonestly influencing
the exercise of apublic duty or function; and

(b) the capacity is a capacity as a Commonwealth public official.
Penalty: Imprisonment for 10 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the capacity was a
capacity as a Commonwealth public official.

(3) A personisguilty of an offenceif:
(a) the person knows that a document is a false document and
uses it with the intention of:

(i) dishonestly causing a computer, a machine or an
electronic device to respond to the document asif the
document were genuine; and

(ii) if it isso responded to, dishonestly obtaining again,
dishonestly causing aloss, or dishonestly influencing
the exercise of apublic duty or function; and

(b) the responseisin connection with the operations of a
Commonwealth entity.

Penalty: Imprisonment for 10 years.

(4) Inaprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the response was
in connection with the operations of a Commonwealth entity.
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(5) A personisguilty of an offenceif:
(a) the person knows that a document is a false document and
uses it with the intention of:
(i) dishonestly inducing another person to accept it as
genuine; and
(ii) if it isso accepted, dishonestly obtaining again,
dishonestly causing aloss, or dishonestly influencing
the exercise of apublic duty or function; and
(b) thefalse document is afalse Commonwealth document.

Penalty: Imprisonment for 10 years.

(6) Inaprosecution for an offence against subsection (5), it is not
necessary to prove that the defendant knew that the false document
was a false Commonwealth document.

(7) A personisquilty of an offenceif:
(a) the person knows that a document is a false document and
uses it with the intention of:

(i) dishonestly causing a computer, a machine or an
electronic device to respond to the document asiif the
document were genuine; and

(i) if it isso responded to, dishonestly obtaining again,
dishonestly causing aloss, or dishonestly influencing
the exercise of apublic duty or function; and

(b) thefalse document is a false Commonwealth document.

Penalty: Imprisonment for 10 years.

(8) Inaprosecution for an offence against subsection (7), it is not
necessary to prove that the defendant knew that the fal se document
was a false Commonwealth document.

145.2 Possession of forged document

(1) A personisguilty of an offenceif:
(@) the person knows that a document is a false document and
hasit in his or her possession with the intention that the
person or another will useit:
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() to dishonestly induce athird person in the third
person’s capacity as a public official to accept it as
genuine; and

(ii) if it is so accepted, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of apublic duty or function; and

(b) the capacity is a capacity as a Commonwealth public official.
Penalty: Imprisonment for 10 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew that the capacity was a
capacity as a Commonwealth public official.

(3) A personisguilty of an offenceif:

(a) the person knows that a document is a false document and
hasit in his or her possession with the intention that the
person or another will useit:

(i) to cause acomputer, amachine or an electronic device
to respond to the document as if the document were
genuine; and

(ii) if it isso responded to, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of apublic duty or function; and

(b) theresponseisin connection with the operations of a
Commonwealth entity.

Penalty: Imprisonment for 10 years.

(4) Inaprosecution for an offence against subsection (3), it is not
necessary to prove that the defendant knew that the response was
in connection with the operations of a Commonwealth entity.

(5) A personisqguilty of an offenceif:

(a) the person knows that a document is a false document and
hasit in his or her possession with the intention that the
person or another will useit:

(i) to dishonestly induce athird person to accept it as
genuine; and
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(ii) if it isso accepted, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of apublic duty or function; and

(b) thefalse document is afalse Commonwealth document.
Penalty: Imprisonment for 10 years.

(6) Inaprosecution for an offence against subsection (5), it is not
necessary to prove that the defendant knew that the false document
was a false Commonwealth document.

(7) A personisquilty of an offenceif:

(a) the person knows that a document is a false document and
hasit in his or her possession with the intention that the
person or another will useit:

() todishonestly cause acomputer, amachine or an
electronic device to respond to the document asif the
document were genuine; and

(ii) if it isso responded to, to dishonestly obtain again,
dishonestly cause aloss, or dishonestly influence the
exercise of apublic duty or function; and

(b) thefalse document is afalse Commonwealth document.

Penalty: Imprisonment for 10 years.

(8) Inaprosecution for an offence against subsection (7), it is not
necessary to prove that the defendant knew that the false document
was a false Commonwealth document.

145.3 Possession, making or adaptation of devices etc. for making
forgeries

(1) A personisguilty of an offenceif:
(a) the person knows that a device, material or other thing is
designed or adapted for the making of afalse document
(whether or not the device, material or thing is designed or
adapted for another purpose); and
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(b) the person has the device, materia or thing in hisor her
possession with the intention that the person or another
person will use it to commit an offence against section 144.1.

Penalty: Imprisonment for 10 years.

(2) A personisguilty of an offenceif:

(a) the person makes or adapts a device, material or other thing;
and

(b) the person knows that the device, material or other thing is
designed or adapted for the making of afalse document
(whether or not the device, material or thing is designed or
adapted for another purpose); and

(c) the person makes or adapts the device, material or thing with
the intention that the person or another person will useit to
commit an offence against section 144.1.

Penalty: Imprisonment for 10 years.

(3) A personisquilty of an offenceif:

(a) the person knows that a device, material or other thing is
designed or adapted for the making of afalse
Commonwealth document (whether or not the device,
material or thing is designed or adapted for another purpose);
and

(b) the person has the device, material or thing in hisor her
possession; and

(c) the person does not have a reasonable excuse for having the
device, material or thing in his or her possession.

Penalty: Imprisonment for 2 years.
Note: A defendant bears an evidentia burden in relation to the matter in
paragraph (3)(c). See subsection 13.3(3).
(4) A personisguilty of an offenceif:
(a) the person makes or adapts a device, material or other thing;
and

(b) the person knows that the device, material or other thing is
designed or adapted for the making of afalse
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Commonwealth document (whether or not the device,
material or thing is designed or adapted for another purpose).

Penalty: Imprisonment for 2 years.
Note: See also section 10.5 (lawful authority).

145.4 Falsification of documents etc.

(1) A personisguilty of an offenceif:
(a) the person dishonestly damages, destroys, alters, conceals or
falsifies a document; and
(b) the document is:

(i) kept, retained or issued for the purposes of alaw of the
Commonwealth; or

(it) made by a Commonwealth entity or a person in the
capacity of a Commonwealth public official; or

(iii) held by a Commonwealth entity or a personin the
capacity of a Commonwealth public official; and

(c) thefirst-mentioned person does so with the intention of:
(i) obtaining again; or
(ii) causing aloss.

Penalty: Imprisonment for 7 years.

(1A) Absolute liability appliesto the paragraph (1)(b) element of the
offence.

(2) A personisquilty of an offenceif:
(a) the person dishonestly damages, destroys, alters, conceals or
falsifies adocument; and
(b) the person does so with the intention of:
(i) obtaining again from another person; or
(ii) causing alossto another person; and
(c) the other person is a Commonwealth entity.

Penalty: Imprisonment for 7 years.
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(3) Inaprosecution for an offence against subsection (2), it is not
necessary to prove that the defendant knew that the other person

was a Commonwealth entity.

145.5 Giving information derived from false or misleading
documents

(1) A personisguilty of an offenceif:

(a) the person dishonestly gives information to another person;
and

(b) theinformation was derived, directly or indirectly, from a
document that, to the knowledge of the first-mentioned
person, isfalse or misleading in amaterial particular; and

(c) thedocument is:

(i) kept, retained or issued for the purposes of alaw of the
Commonwealth; or

(ii) made by a Commonwealth entity or a person in the
capacity of a Commonwealth public official; or

(iii) held by a Commonwealth entity or a personin the
capacity of a Commonwealth public official; and

(d) the first-mentioned person does so with the intention of :
(i) obtaining again; or
(ii) causing aloss.

Penalty: Imprisonment for 7 years.

(1A) Absolute liability appliesto the paragraph (1)(c) element of the
offence.

(2) A personisquilty of an offenceif:

(a) the person dishonestly gives information to another person;
and

(b) the information was derived, directly or indirectly, from a
document that, to the knowledge of the first-mentioned
person, isfalse or misleading in amaterial particular; and

(c) thefirst-mentioned person does so with the intention of:

(i) obtaining again from another person; or
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(if) causing aloss to another person; and
(d) the other person isa Commonwealth entity.

Penalty: Imprisonment for 7 years.

(3) Inaprosecution for an offence against subsection (2), it is not
necessary to prove that the defendant knew that the other person
was a Commonwealth entity.

145.6 Geographical jurisdiction

Section 15.4 (extended geographical jurisdiction—category D)
applies to each offence against this Division.
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Part 7.8—Causing harm to, and imper sonation and
obstruction of, Commonwealth public officials

Division 146—Preliminary

146.1 Definitions
In this Part;

Commonwealth law enforcement officer means a person who is:
(@ amember or special member of the Australian Federal
Police; or
(b) amember of the National Crime Authority; or
(c) amember of the staff of the National Crime Authority; or
(d) the Chief Executive Officer of Customs; or
(e) aperson employed in the Australian Customs Service.

fear includes apprehension.

harm means:
(8 physical harm (whether temporary or permanent); or
(b) harm to aperson’s mental health (whether temporary or
permanent);

but does not include being subjected to aforce or impact that is
within the limits of what is reasonably acceptable as incidental to:

(c) socid interaction; or
(d) lifeinthe community.

harm to a person’s mental health includes significant
psychological harm to the person, but does not include a reference
to ordinary emotional reactions (for example, distress, grief, fear
or anger).

physical harm includes:
(a) unconsciousness; and
(b) pain; and
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(c) disfigurement; and

(d) infection with a disease; and

(e) any physical contact with a person that the person might
reasonably object to in the circumstances (whether or not the
person was aware of it at the time).

serious harm means any harm (including the cumulative effect of
more than one harm) that:

() endangers, or islikely to endanger, aperson’slife; or
(b) is, orislikely to be, significant and longstanding.

146.2 Causing harm

For the purposes of this Part, a person’s conduct is taken to cause
harm if it substantially contributes to harm.
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Division 147—Causing harm to Commonwealth public officials

147.1 Causing harm to a Commonwealth public official etc.

Causing harmto a Commonwealth public official

(1) A person (thefirst person) is guilty of an offenceif:
(a) thefirst person engagesin conduct; and
(b) thefirst person’s conduct causes harm to a public official;
and
(c) thefirst person intends that his or her conduct cause harm to
the official; and
(d) the harm is caused without the consent of the official; and
(e) thefirst person engagesin his or her conduct because of:
(i) theofficial’s status asa public official; or
(if) any conduct engaged in by the official in the official’s
capacity asa public official; and
(ea) the public official is a Commonwealth public official; and
(eb) if subparagraph (€)(i) applies—the status mentioned in that
subparagraph was status as a Commonwealth public official;
and
(ec) if subparagraph (e)(ii) applies—the conduct mentioned in
that subparagraph was engaged in by the officia in the
official’s capacity as a Commonwealth public official.

Penalty:
(f) if the official isa Commonwealth judicial officer or a
Commonwealth law enforcement officer—imprisonment for
13 years; or
(g) inany other case—imprisonment for 10 years.

(1A) Absolute liability appliesto the paragraphs (1)(ed), (eb) and (ec)
elements of the offence.
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Causing harmto a former Governor-General, former Minister or
former Parliamentary Secretary

(2) A person (thefirst person) is guilty of an offence if:
(a) thefirst person engages in conduct; and
(b) thefirst person’s conduct causes harm to ancther person; and

(c) the other person is aformer Governor-General, aformer
Minister or aformer Parliamentary Secretary; and

(d) thefirst person intends that his or her conduct cause harm to
the other person; and

(e) the harm is caused without the consent of the other person;
and

(f) thefirst person engagesin his or her conduct because of:

(i) theother person’s status as aformer Governor-General,
former Minister or former Parliamentary Secretary; or

(if) any conduct engaged in by the other person in the other
person’s former capacity as a Governor-General,
Minister or Parliamentary Secretary.

Penalty: Imprisonment for 10 years.

147.2 Threatening to cause harm to a Commonwealth public official
etc.

Threatening to cause serious harm

(1) A person (thefirst person) is guilty of an offence if:

(a) thefirst person makes to another person (the second person)
athreat to cause serious harm to the second person or to a
third person; and

(b) the second person or the third person is a public official; and

(c) thefirst person:

(i) intends the second person to fear that the threat will be
carried out; or

(i) isreckless asto causing the second person to fear that
the threat will be carried out; and

(d) thefirst person makes the threat because of:
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(i) theofficial’s status asa public official; or
(if) any conduct engaged in by the official in the official’s
capacity asa public official; and
(da) the official isa Commonwealth public official; and
(db) if subparagraph (d)(i) applies—the status mentioned in that
subparagraph was status as a Commonwealth public official;
and
(dc) if subparagraph (d)(ii) applies—the conduct mentioned in
that subparagraph was engaged in by the officia in the
official’s capacity as a Commonwealth public official.

Penalty:

(e) if the official isa Commonwealth judicial officer or a
Commonwealth law enforcement officer—imprisonment for
9years; or

() inany other case—imprisonment for 7 years.

(1A) Absolute liability appliesto the paragraphs (1)(da), (db) and (dc)
elements of the offence.

Threatening to cause harm

(2) A person (thefirst person) is guilty of an offence if:

(a) thefirst person makes to another person (the second person)
athreat to cause harm to the second person or to athird
person; and

(b) the second person or the third person is a public official; and

(c) thefirst person:

(i) intends the second person to fear that the threat will be
carried out; or

(i) isreckless asto causing the second person to fear that
the threat will be carried out; and

(d) thefirst person makes the threat because of:

(i) theofficial’s status as a public official; or
(if) any conduct engaged in by the official in the officia’s
capacity asa public official; and

(e) theofficial isa Commonwealth public official; and
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(f) if subparagraph (d)(i) applies—the status mentioned in that
subparagraph was status as a Commonwealth public official;
and

(g) if subparagraph (d)(ii) applies—the conduct mentioned in
that subparagraph was engaged in by the official in the
official’s capacity as a Commonwealth public official.

Penalty: Imprisonment for 2 years

(2A) Absolute liability appliesto the paragraphs (2)(e), (f) and (g)
elements of the offence.

Threatening to cause serious harmto a former Governor-General,
former Minister or former Parliamentary Secretary

(3) A person (thefirst person) is guilty of an offence if:

(a) thefirst person makes to another person (the second person)
athreat to cause serious harm to the second person or to a
third person; and

(b) the second person or the third person is aformer
Governor-General, aformer Minister or aformer
Parliamentary Secretary; and

(c) thefirst person:

(i) intends the second person to fear that the threat will be
carried out; or

(i) isreckless asto causing the second person to fear that
the threat will be carried out; and

(d) thefirst person makes the threat because of:

(i) the second or third person’s status as aformer
Governor-General, aformer Minister or aformer
Parliamentary Secretary; or

(ii) any conduct engaged in by the second or third person in
the second or third person’s former capacity as a
Governor-General, a Minister or a Parliamentary
Secretary.

Penalty: Imprisonment for 7 years.
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Threats

(4) For the purposes of this section, athreat may be:
(a) expressorimplied; or
(b) conditional or unconditional.

Unnecessary to prove that a threatened person actually feared
harm

(5) Inaprosecution for an offence against this section, it is not
necessary to prove that the person threatened actually feared that
the threat would be carried out.

147.3 Geographical jurisdiction

Section 15.3 (extended geographical jurisdiction—category C)
applies to each offence against this Division.
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Division 148—I mper sonation of Commonwealth public officials

148.1 Impersonation of an official by a non-official

(1) A person other than a Commonwealth public official is guilty of
an offenceif:

(a) on aparticular occasion, the person impersonates another
person in that other person’s capacity as a Commonwealth
public official; and

(b) the first-mentioned person does so knowing it to bein
circumstances when the official islikely to be on duty; and

(c) thefirst-mentioned person does so with intent to deceive.

Penalty: Imprisonment for 2 years.

(2) A person other than a Commonwealth public official is guilty of
an offenceif:

(a) the person falsely represents himself or herself to be another
person in that other person’s capacity as a Commonwealth
public official; and

(b) thefirst-mentioned person does so in the course of doing an
act, or attending a place, in the assumed character of that
official.

Penalty: Imprisonment for 2 years.

(2A) For the purposes of subsection (2), it isimmaterial:
(&) whether the other person exists or isfictitious; and

(b) whether the other person’s capacity as a Commonwealth
public official exists or isfictitious.

(3) A person other than a Commonwealth public official is guilty of
an offenceif:

(a) the person:
(i) impersonates another person in that other person’s
capacity as a Commonwealth public official; or
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(i) falsely represents himself or herself to be a another
person in that other person’s capacity as a
Commonwealth public official; and

(b) the first-mentioned person does so with the intention of :
(i) obtaining again; or

(if) causing aloss; or

(iii) influencing the exercise of a public duty or function;
and

(c) if subparagraph (a)(i) applies—the first-mentioned person
also does so with intent to deceive.

Penalty: Imprisonment for 5 years.

(3A) For the purposes of subparagraph (3)(a)(ii), it isimmaterial:
(&) whether the other person exists or isfictitious; and

(b) whether the other person’s capacity as a Commonwealth
public official exists or isfictitious.

(4) The definition of duty in section 130.1 does not apply to this
section.

(5) To avoid doubt, for the purposes of this section:
(8 impersonation does not include conduct engaged in solely
for satirical purposes; and
(b) false representation does not include conduct engaged in
solely for satirical purposes.

148.2 Impersonation of an official by another official

(1) A Commonwealth public official is guilty of an offenceif:

(a) on aparticular occasion, the official impersonates another
person in that other person’s capacity as a Commonwealth
public official; and

(b) thefirst-mentioned official does so knowingitto bein
circumstances when the other official islikely to be on duty;
and

(c) thefirst-mentioned official does so with intent to deceive.
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Penalty: Imprisonment for 2 years.

(2) A Commonwealth public official is guilty of an offenceif:

(a) theofficial falsely represents himself or herself to be another
person in the other person’s capacity as a Commonwealth
public official; and

(b) thefirst-mentioned official does so in the course of doing an
act, or attending a place, in the assumed character of the
other official.

Penalty: Imprisonment for 2 years.

(2A) For the purposes of subsection (2), it isimmaterial:
(&) whether the other person exists or isfictitious; and

(b) whether the other person’s capacity as a Commonwealth
public official exists or isfictitious.

(3) A Commonwealth public official is guilty of an offenceif:
(a) theofficial:
(i) impersonates another person in the other person’s
capacity asa Commonwealth public official; or

(i) falsely represents himself or herself to be another
person in the other person’s capacity as a
Commonwealth public official; and

(b) thefirst-mentioned official does so with the intention of:
(i) obtaining again; or
(if) causing aloss; or
(iii) influencing the exercise of a public duty or function;
and
(c) if subparagraph (a)(i) applies—the first-mentioned official
also does so with intent to deceive.

Penalty: Imprisonment for 5 years.

(3A) For the purposes of subparagraph (3)(a)(ii), it isimmaterial:
(&) whether the other person exists or isfictitious; and

(b) whether the other person’s capacity as a Commonwealth
public official exists or isfictitious.

144 Criminal Code Act 1995



The Criminal Code Schedule
The proper administration of Government Chapter 7

Causing harm to, and impersonation and obstruction of, Commonwealth public officials
Part 7.8

Clause 148.3

(4) Thedefinition of duty in section 130.1 does not apply to this
section.

(5) To avoid doubt, for the purposes of this section:
() impersonation does not include conduct engaged in solely
for satirical purposes; and
(b) false representation does not include conduct engaged in
solely for satirical purposes.

148.3 Geographical jurisdiction

Section 15.3 (extended geographical jurisdiction—category C)
appliesto each offence against this Division.
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Division 149—Obstruction of Commonwealth public officials

149.1 Obstruction of Commonwealth public officials

(1) A personisguilty of an offenceif:
(a) the person knows that another person is a public official; and

(b) the first-mentioned person obstructs, hinders, intimidates or
resists the official in the performance of the official’s
functions; and

(c) theofficial isa Commonwealth public official; and

(d) the functions are functions as a Commonwealth public
official.

Penalty: Imprisonment for 2 years.

(2) Inaprosecution for an offence against subsection (1), it is not
necessary to prove that the defendant knew:

(a) that the official was a Commonwealth public official; or

(b) that the functions were functions as a Commonwealth public
official.

(3) For the purposes of this section, it isimmaterial whether the
defendant was aware that the public official was performing the
official’ s functions.

(4) Section 15.3 (extended geographical jurisdiction—category C)
applies to an offence against subsection (1).

(5) Thedefinition of duty in section 130.1 does not apply to this
section.

(6) Inthis section:

function:

(a) inrelation to a person who is a public official—means any
authority, duty, function or power that is conferred on the
person as a public official; or
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(b) inrelation to a person who isa Commonwealth public
official—means any authority, duty, function or power that
is conferred on the person as a Commonwealth public
official.
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Part 7.20—M iscellaneous

Division 261—M iscellaneous

261.1 Saving of other laws

This Chapter is not intended to exclude or limit the operation of
any other law of the Commonwealth or any law of a State or
Territory.

261.2 Contempt of court

This Chapter does not limit the power of a court to punish a
contempt of the court.

261.3 Ancillary offences

To avoid doubt, subsection 11.6(2) does not apply to the following
provisions:

(a) subsection 131.1(2) (theft);

(b) subsection 132.1(2) (receiving);

(c) subsection 132.2(2) (robbery);

(d) subsection 132.3(2) (aggravated robbery);

(e) subsections 132.4(2), (5) and (9) (burglary);

(f) subsection 132.5(2) (aggravated burglary);

(g) the definitions of aggravated burglary, aggravated robbery,
burglary, receiving, robbery and theft in the Dictionary.
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Chapter 8—Offences against humanity

Divison 270—Slavery, sexual servitude and deceptive
recruiting

270.1 Definition of dlavery

For the purposes of this Division, slavery isthe condition of a
person over whom any or al of the powers attaching to the right of
ownership are exercised, including where such a condition results
from adebt or contract made by the person.

270.2 Slavery isunlawful

Slavery remains unlawful and its abolition is maintained, despite
the repeal by the Criminal Code Amendment (Savery and Sexual
Servitude) Act 1999 of Imperial Actsrelating to slavery.

270.3 Slavery offences

(1) A person who, whether within or outside Australia, intentionally:

(a) possesses adlave or exercises over aslave any of the other
powers attaching to the right of ownership; or

(b) engagesin slave trading; or
(c) entersinto any commercial transaction involving a slave; or
(d) exercises control or direction over, or provides finance for:
(i) any act of dlave trading; or
(ii) any commercial transaction involving a slave;
isguilty of an offence.

Penalty: Imprisonment for 25 years.

(2) A person who:
() whether within or outside Australia:
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(i) entersinto any commercial transaction involving a
slave; or

(ii) exercises control or direction over, or provides finance
for, any commercial transaction involving a slave; or

(iii) exercises control or direction over, or provides finance
for, any act of slave trading; and

(b) isrecklessasto whether the transaction or act involves a
slave, slavery or slave trading;

isguilty of an offence.
Penalty: Imprisonment for 17 years.
(3) Inthis section:

slave trading includes:

(a) the capture, transport or disposal of a person with the
intention of reducing the person to slavery; or

(b) the purchase or sale of adlave.

(4) A person who engages in any conduct with the intention of
securing the release of a person from slavery is not guilty of an
offence against this section.

(5) Thedefendant bearsalegal burden of proving the matter
mentioned in subsection (4).

270.4 Definition of sexual servitude

(1) For the purposes of this Division, sexual servitude isthe condition
of a person who provides sexual services and who, because of the
use of force or threats:

(a) isnot freeto cease providing sexual services; or
(b) isnot free to leave the place or area where the person
provides sexual services.

(2) Inthis section:

sexual service means the commercial use or display of the body of
the person providing the service for the sexua gratification of
others.
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threat means:
(a) athreat of force; or
(b) athreat to cause a person’ s deportation; or
(c) athreat of any other detrimental action unless there are

reasonable grounds for the threat of that action in connection
with the provision of sexual services by a person.

270.5 Jurisdictional requirement

A person commits an offence against section 270.6 or 270.7 only
if:
(a) all of the following subparagraphs apply:

(i) the personisan Australian citizen, aresident of
Australia, abody corporate incorporated by or under a
law of the Commonwealth or of a State or Territory or
any other body corporate that carries on its activities
principally in Australia; and

(ii) the conduct constituting the offence is engaged in
outside Australia; and
(iii) the sexual servicesto which the alleged offence relates
are provided, or to be provided, outside Australia; or
(b) both:

(i) the conduct constituting the alleged offence isto any

extent engaged in outside Australia; and

(i) the sexual servicesto which the alleged offence relates
are to any extent provided, or to be provided, within
Australia; or

(c) both:
(i) the conduct constituting the alleged offence isto any
extent engaged in within Australia; and

(ii) the sexua servicesto which the alleged offence relates
are to any extent provided, or to be provided, outside
Australia

270.6 Sexual servitude offences

(1) A person:
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() whose conduct causes another person to enter into or remain
in sexual servitude; and

(b) who intendsto cause, or is reckless as to causing, that sexual
servitude;

isguilty of an offence.

Penalty:
(c) inthe case of an aggravated offence (see section 270.8)—
imprisonment for 19 years; or
(d) in any other case—imprisonment for 15 years.

(2) A person:
(8 who conducts any business that involves the sexual servitude
of other persons; and
(b) who knows about, or isreckless as to, that sexual servitude;
isguilty of an offence.

Penalty:
(c) inthe case of an aggravated offence (see section 270.8)—
imprisonment for 19 years; or
(d) inany other case—imprisonment for 15 years.

(3) Inthis section:

conducting a business includes:
(a) taking any part in the management of the business; or
(b) exercising control or direction over the business; or
(c) providing finance for the business.

270.7 Deceptiverecruiting for sexual services

(1) A person who, with the intention of inducing another person to
enter into an engagement to provide sexual services, deceives that
other person about the fact that the engagement will involve the
provision of sexual servicesis guilty of an offence.

Penalty:
(a) inthe case of an aggravated offence (see section 270.8)—
imprisonment for 9 years; or
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(b) in any other case—imprisonment for 7 years.
(2) Inthissection:

sexual service means the commercia use or display of the body of
the person providing the service for the sexual gratification of
others.

270.8 Aggravated offences

(1) For the purposes of this Division, an offence against section 270.6
or 270.7 is an aggravated offence if the offence was committed
against a person who is under 18.

(2) If the prosecution intends to prove an aggravated offence, the
charge must alege that the offence was committed against a
person under that age.

(3) Inorder to prove an aggravated offence, the prosecution must
prove that the defendant intended to commit, or was reckless asto
committing, the offence against a person under that age.

270.9 Alternative verdict if aggravated offence not proven

If, on atrial for an aggravated offence against section 270.6 or
270.7, the jury is not satisfied that the defendant is guilty of an
aggravated offence, but is otherwise satisfied that he or sheis
guilty of an offence against that section, it may find the defendant
not guilty of the aggravated offence but guilty of an offence
against that section.

270.10 No nationality requirement

In determining whether a person has committed an offence against
this Division (other than an offence to which paragraph 270.5(a)
applies), it does not matter whether the personisor isnot an
Australian citizen or aresident of Australia.
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270.11 Attorney-General’sconsent required

(1) Proceedings for an offence against this Division must not be
commenced without the Attorney-General’ s written consent if:

(a) the conduct constituting the alleged offence is to any extent
engaged in outside Australia; and

(b) the person alleged to have committed the offenceis not:
(i) an Australian citizen; or
(ii) aresident of Australia; or
(iii) abody corporate incorporated by or under alaw of the
Commonwealth or of a State or Territory; or
(iv) any other body corporate that carries on its activities
principally in Australia.

(2) However, aperson may be arrested for, charged with, or remanded
in custody or released on bail in connection with an offence
against this Division before the necessary consent has been given.

270.12 Other laws not excluded

This Division is not intended to exclude or limit the operation of
any other law of the Commonwealth or any law of a State or
Territory.

270.13 Doublejeopardy

If aperson has been convicted or acquitted in a country outside
Australia of an offence against the law of that country in respect of
any conduct, the person cannot be convicted of an offence against
this Division in respect of that conduct.

270.14 External Territories
In this Division:

Australia, when used in a geographical sense, includes the
external Territories.
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Chapter 10—National infrastructure

Part 10.5—Postal services
Division 470—Preliminary

470.1 Definitions
In this Part:

article has the same meaning as in the Australian Postal
Corporation Act 1989.

article in the course of post means an article that is being carried
by post, and includes an article that has been collected or received
by or on behalf of Australia Post for carriage by post, but has not
been delivered by or on behalf of Australia Post.

Australia Post means the Australian Postal Corporation.

carry, in relation to an article, has the same meaning as in the
Australian Postal Corporation Act 1989.

carry by post has the same meaning as in the Australian Postal
Corporation Act 1989.

mail-receptacle means a mail-bag, package, parcel, container,
wrapper, receptacle or similar thing that:
() belongsto, or isin the possession of, Australia Post; and

(b) isused, or intended for use, in the carriage of articles by post
(whether or not it actually contains such articles).

postage stamp has the same meaning asin the Australian Postal
Corporation Act 1989.

postal message means.
(@) amaterial record of an unwritten communication:;
(i) carried by post; or

Criminal Code Act 1995 155



Schedule The Criminal Code
Chapter 10 Nationa infrastructure
Part 10.5 Postal services

Clause 470.2

(ii) collected or received by Australia Post for carriage by
post; or
(b) amaterial record issued by Australia Post as arecord of an
unwritten communication:
(i) carried by post; or
(ii) collected or received by Australia Post for carriage by
post.

property has the same meaning as in Chapter 7.

unwritten communication has the same meaning asin the
Australian Postal Corporation Act 1989.

470.2 Dishonesty

For the purposes of this Part, dishonest means:
(8) dishonest according to the standards of ordinary people; and

(b) known by the defendant to be dishonest according to the
standards of ordinary people.

470.3 Determination of dishonesty to be a matter for thetrier of fact

In aprosecution for an offence against this Part, the determination
of dishonesty is amatter for the trier of fact.
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Division 471—Postal offences

471.1 Theft of mail-receptacles, articles or postal messages

(1) A personisguilty of an offenceif:
(@) the person dishonestly appropriates:
(i) amail-receptacle; or
(ii) anarticleinthe course of post (including an article that
appears to have been lost or wrongly delivered by or on
behalf of Australia Post or lost in the course of delivery
to Australia Post); or
(iii) apostal message; and
(b) the person does so with the intention of permanently
depriving another person of the mail-receptacle, article or
postal message.

Penalty: Imprisonment for 10 years.

Dishonesty

(2) For the purposes of this section, a person’s appropriation of a
mail-receptacle, article or postal message may be dishonest even if
the person or another person iswilling to pay for the
mail-receptacle, article or postal message.

Intention of permanently depriving a person of a mail-receptacle,
article or postal message

(3) For the purposes of this section, if:

(a) aperson appropriates a mail-receptacle, article or postal
message without meaning another permanently to lose the
thing itself; and

(b) the person’sintention isto treat the thing as the person’s
own to dispose of regardless of the other’ srights;

the person has the intention of permanently depriving the other of
it.
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(4) For the purposes of subsection (3), aborrowing or lending of a
thing amounts to treating the thing as the borrower’s or lender’s
own to dispose of regardless of another’srightsif, and only if, the
borrowing or lending is for a period and in circumstances making
it equivalent to an outright taking or disposal.

471.2 Receiving stolen mail-receptacles, articlesor postal messages

(1) A personisquilty of an offence if the person dishonestly receives
stolen property, knowing or believing the property to be stolen.

Penalty: Imprisonment for 10 years.

Solen property

(2) For the purposes of this section, property is stolen property if, and
only if:
(a) itisoriginal stolen property (as defined by subsection (3));
or
(b) itistainted property (as defined by subsection (5)).
This subsection has effect subject to subsection (4).

Original stolen property

(3) For the purposes of this section, original stolen property is
property, or apart of property, that:

(a) was appropriated in the course of an offence against section
471.1 (whether or not the property, or the part of the
property, isin the state it was in when it was so
appropriated); and

(b) isinthe possession or custody of the person who so
appropriated the property.

(4) For the purposes of this section, property ceasesto be origina
stolen property:
(a) after the property is restored:
(i) to the person from whom it was appropriated; or
(ii) to other lawful possession or custody; or
(b) after:
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(i) the person from whom the property was appropriated
ceases to have any right to restitution in respect of the
property; or

(if) aperson claiming through the person from whom the
property was appropriated ceases to have any right to
restitution in respect of the property.

Tainted property

(5) For the purposes of this section, tainted property is property that:
(@) is(inwhole or in part) the proceeds of sale of, or property
exchanged for, original stolen property; and
(b) isinthe possession or custody of the person who so
appropriated the original stolen property.

Alternative verdicts

(6) If, in aprosecution for an offence against section 471.1, the trier of
fact is not satisfied that the defendant is guilty of the offence, but
is satisfied beyond reasonable doubt that the defendant is guilty of
an offence against this section, the trier of fact may find the
defendant not guilty of the offence against section 471.1 but guilty
of the offence against this section, so long as the defendant has
been accorded procedural fairnessin relation to that finding of
guilt.

(7) If, in aprosecution for an offence against this section, the trier of
fact is not satisfied that the defendant is guilty of the offence, but
is satisfied beyond reasonabl e doubt that the defendant is guilty of
an offence against section 471.1, the trier of fact may find the
defendant not guilty of the offence against this section but guilty
of the offence against section 471.1, so long as the defendant has
been accorded procedural fairnessin relation to that finding of
guilt.

Receiving stolen property before commencement

(8) For the purposes of this section:

(a) itisto be assumed that section 471.1 had beenin force at all
times before the commencement of this section; and
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(b) property that was appropriated at atime before the
commencement of this section does not become stolen
property unless the property was appropriated in
circumstances that (apart from paragraph (a)) amounted to
an offence against alaw of the Commonwealth in force at
that time.

471.3 Taking or concealing of mail-receptacles, articlesor postal
messages

A person is guilty of an offence if the person dishonestly takes or
concedls:
(&) amail-receptacle; or
(b) an articlein the course of post (including an article that
appears to have been lost or wrongly delivered by or on
behalf of Australia Post or lost in the course of ddlivery to
Australia Post); or

(c) apostal message.

Penalty: Imprisonment for 5 years.

471.4 Dishonest removal of postage stamps or postmarks

A person is guilty of an offenceif the person dishonestly:
(a) removes any postage stamp affixed to, or printed on, an
article; or
(b) removes any postmark from a postage stamp that has
previously been used for postal services.

Penalty: Imprisonment for 12 months.

471.5 Dishonest use of previously used, defaced or obliterated
stamps

(1) A personisguilty of an offence if the person dishonestly uses for
postal services a postage stamp:
(a) that has previously been used for postal services; or
(b) that has been obliterated; or
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(c) that has been defaced.
Penalty: Imprisonment for 12 months.

(2) If, in proceedings for an offence against subsection (1), itis
proved that the defendant caused an article to or on which was
affixed or printed a postage stamp:

(a) that had previously been used for postal services; or

(b) that had been obliterated; or

(c) that had been defaced;
to be carried by post, it is presumed, in the absence of evidence to
the contrary, that the defendant used the stamp for postal services.

(3) The burden of proof in respect of evidence to the contrary is an
evidential burden of proof.

471.6 Damaging or destroying mail-receptacles, articlesor postal
messages

(1) A personisguilty of an offenceif:
(a) the person engages in conduct; and
(b) the person’s conduct causes damage to, or the destruction of:
(i) amail-receptacle; or
(ii) anarticlein the course of post (including an article that
appears to have been lost or wrongly delivered by or on
behalf of Australia Post or lost in the course of delivery
to Australia Post); or
(iii) apostal message; and
(c) the person:
(i) intendsthat his or her conduct cause that damage; or
(i) isreckless asto whether hisor her conduct causes that
damage.

Penalty: Imprisonment for 10 years.

(2) For the purposes of this section, a person’s conduct is taken to
cause the destruction of athing if the person’s conduct causes the
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physical loss of the thing by interfering with the thing (including
by removing any restraint over the thing or abandoning the thing).

(3) For the purposes of this section, a person’s conduct is taken to
cause damage to athing if:

(a) the person’s conduct causes any loss of a use of the function
of the thing by interfering with the thing; or

(b) the person’s conduct causes the thing to be defaced.

471.7 Tampering with mail-receptacles

(1) A personisqguilty of an offenceif the person dishonestly:
() opensamail-receptacle; or
(b) tampers with amail-receptacle.

Penalty: Imprisonment for 5 years.

(2) A personisguilty of an offenceif:
(@) the person intentionally opens a mail-receptacle; and
(b) the person is not authorised by Australia Post to open the
mail-receptacle; and
(c) the person does so knowing that he or she is not authorised
by Australia Post to open the mail-receptacle.

Penalty: Imprisonment for 2 years.

471.8 Dishonestly obtaining delivery of articles

A person is guilty of an offence if the person dishonestly obtains
delivery of, or receipt of, an article in the course of post that is not
directed to the person.

Penalty: Imprisonment for 5 years.

471.9 Geographical jurisdiction

Section 15.3 (extended geographical jurisdiction—category C)
appliesto each offence against this Part.
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Division 472—M iscellaneous

472.1 Saving of other laws

This Part is not intended to exclude or limit the operation of any
other law of the Commonwealth or any law of a State or Territory.

472.2 Interpretation of other laws

In determining the meaning of a provision of:

(a) Part VIIA of the Crimes Act 1914; or

(b) the Australian Postal Corporation Act 1989;
this Part isto be disregarded.
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Part 10.6—Telecommunications
Division 473—Preliminary

473.1 Definitions
In this Part:

loss means aloss in property, whether temporary or permanent,
and includes not getting what one might get.

obtaining includes:
(a) obtaining for another person; and

(b) inducing athird person to do something that resultsin
another person obtaining.

property has the same meaning asin Chapter 7.

carriage service has the same meaning as in the
Telecommunications Act 1997.

carriage service provider has the same meaning asin the
Telecommunications Act 1997.

473.2 Dishonesty

For the purposes of this Part, dishonest means:
(8) dishonest according to the standards of ordinary people; and

(b) known by the defendant to be dishonest according to the
standards of ordinary people.

473.3 Determination of dishonesty to be a matter for thetrier of fact

In aprosecution for an offence against this Part, the determination
of dishonesty is a matter for the trier of fact.
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Division 474—T elecommunications offences

474.1 General dishonesty with respect to a carriage service provider
Obtaining a gain

(1) A personisquilty of an offenceif the person does anything with
the intention of dishonestly obtaining again from a carriage
service provider by way of the supply of acarriage service.

Penalty: Imprisonment for 5 years.

Causing a loss

(2) A personisqguilty of an offenceif the person does anything with
the intention of dishonestly causing alossto a carriage service
provider in connection with the supply of a carriage service.

Penalty: Imprisonment for 5 years.

(3) A personisquilty of an offenceif:
(a) the person dishonestly causes aloss, or dishonestly causes a
risk of loss, to a carriage service provider in connection with
the supply of a carriage service; and

(b) the person knows or believes that the loss will occur or that
there is a substantial risk of the loss occurring.

Penalty: Imprisonment for 5 years.
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Division 475—Miscellaneous

475.1 Saving of other laws

This Part is not intended to exclude or limit the operation of any
other law of the Commonwealth or any law of a State or Territory.
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Dictionary

aggravated burglary means an offence against section 132.5.
aggravated robbery means an offence against section 132.3.

ancillary offence means:
(&) an offence against section 11.1, 11.4 or 11.5; or

(b) an offence against alaw of the Commonwealth, to the extent
to which the offence arises out of the operation of section
11.20r 11.3.

Australia, when used in a geographical sense, includes the
external Territories.

Australian aircraft means:

(a) an aircraft registered, or required to be registered, under the
Civil Aviation Regulations as an Australian aircraft; or

(b) an aircraft (other than a defence aircraft) that is owned by, or
in the possession or control of, a Commonwealth entity; or

(c) adefence aircraft.

Australian ship means:
(a) aship registered, or required to be registered, under the
Shipping Registration Act 1981, or
(b) an unregistered ship that has Australian nationality; or
(c) adefence ship.

burglary means an offence against section 132.4.

Commonwealth authority means a body established by or under a
law of the Commonwealth, but does not include:

() abody established by or under:
(i) the Aboriginal Councils and Associations Act 1976; or

(if) the Australian Capital Territory (Self-Government) Act
1988; or

(iii) the Corporations Act 2001, or
(iv) the Norfolk Island Act 1979; or
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(v) the Northern Territory (Self-Government) Act 1978; or
(vi) Part IX of the Workplace Relations Act 1996; or
(b) abody specified in the regulations.

Commonwealth contract means a contract, to which a
Commonwealth entity is a party, under which services are to be, or
were to be, provided to a Commonwealth entity.

Commonwealth entity means:
(a8 the Commonwealth; or
(b) a Commonwealth authority.

Commonwealth judicial officer means:
(a) aJdustice of the High Court; or

(b) ajudge or justice of acourt created by the Parliament (other
than the Federal Magistrates Court); or

(c) aFedera Magistrate; or
(d) aregistrar or other officer of the High Court; or

(e) ajudicial registrar, registrar or other officer of acourt
created by the Parliament; or

(f) ajudge, justice, magistrate or other judicial officer of a court
of a State or Territory who actsin the exercise of federal
jurisdiction; or

(g) ajudicial registrar, registrar or other officer of acourt of a
State or Territory who exercises powers, or performs
functions, incidental to the exercise of federal jurisdiction; or

(h) ajudge, justice, magistrate or other judicial officer of a court
of a State or Territory who actsin the exercise of jurisdiction
under alaw in forcein a Territory (other than the Australian
Capital Territory, the Northern Territory or the Territory of
Norfolk Island); or

(i) ajudicial registrar, registrar or other officer of acourt of a
State or Territory who exercises powers, or performs
functions, incidental to the exercise of jurisdiction under a
law in forcein a Territory (other than the Australian Capital
Territory, the Northern Territory or the Territory of Norfolk
Island).
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Commonwealth public official means:
(a) the Governor-General; or

(b) aperson appointed to administer the Government of the
Commonwealth under section 4 of the Constitution; or

(c) aMinister; or
(d) aParliamentary Secretary; or
(e) amember of either House of the Parliament; or

(f) anindividual who holds an appointment under section 67 of
the Constitution; or

(g) the Administrator, an Acting Administrator, or a Deputy
Administrator, of the Northern Territory; or

(h) the Administrator, an Acting Administrator, or a Deputy
Administrator, of Norfolk I1sland; or

(i) aCommonwealth judicia officer; or
(i) an APS employee; or
(k) anindividual employed by the Commonwealth otherwise
than under the Public Service Act 1999; or
() amember of the Australian Defence Force; or
(m) amember or special member of the Australian Federal
Police; or

(n) anindividual who holds or performs the duties of an office
established by or under alaw of the Commonwealth, other
than:

(i) the Aboriginal Councils and Associations Act 1976; or

(i) the Australian Capital Territory (Self-Government) Act
1988; or

(iii) the Corporations Act 2001; or
(iv) the Norfolk Island Act 1979; or
(v) the Northern Territory (Salf-Government) Act 1978; or
(vi) PartIX of the Workplace Relations Act 1996; or
(o) an officer or employee of a Commonwealth authority; or
(p) anindividual who is a contracted service provider for a
Commonwealth contract; or
(g) anindividual who is an officer or employee of a contracted
service provider for a Commonwealth contract and who
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(9

(t)

provides services for the purposes (whether direct or
indirect) of the Commonwealth contract; or

an individual who exercises powers, or performs functions,
conferred on the person by or under alaw of the
Commonwealth, other than:

(i) the Aboriginal Councils and Associations Act 1976; or

(ii) the Australian Capital Territory (Self-Government) Act
1988; or

(iii) the Corporations Act 2001; or
(iv) the Norfolk Island Act 1979; or
(v) the Northern Territory (Self-Government) Act 1978; or
(vi) Part IX of the Workplace Relations Act 1996; or
(vii) aprovision specified in the regulations; or
an individual who exercises powers, or performs functions,
conferred on the person under alaw in force in the Territory
of Christmas Island or the Territory of Cocos (Keeling)

Islands (whether the law is alaw of the Commonwealth or a
law of the Territory concerned); or

the Registrar, or a Deputy Registrar, of Aborigina
Corporations.

conduct is defined in subsection 4.1(2).

contracted service provider, for a Commonwealth contract,
means:

(@

(b)

aperson who is a party to the Commonwealth contract and
who isresponsible for the provision of servicesto a
Commonwealth entity under the Commonwealth contract; or

asubcontractor for the Commonwealth contract.

death means:

(@
(b)

theirreversible cessation of all function of aperson’sbrain
(including the brain stem); or

the irreversible cessation of circulation of blood in aperson’s
body.

defence aircraft means an aircraft of any part of the Australian
Defence Force, and includes an aircraft that is being commanded
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or piloted by a member of that Force in the course of his or her
duties as such a member.

defence ship means a ship of any part of the Australian Defence
Force, and includes a ship that is being operated or commanded by
amember of that Force in the course of his or her duties as such a
member.

detaining a person includes causing the person to remain where he
or sheis.

€l ectronic communication means a communication of
information:

(&) whether in the form of text; or
(b) whether in the form of data; or
(c) whether in the form of speech, music or other sounds; or

(d) whether in the form of visual images (animated or
otherwise); or

(e) whether in any other form; or
(f) whether in any combination of forms;
by means of guided and/or unguided electromagnetic energy.

employee includes a servant.
engage in conduct is defined in subsection 4.1(2).
evidential burden is defined in subsection 13.3(6).

foreign country includes:
() acolony or overseas territory; and

(b) aterritory outside Australia, where aforeign country isto
any extent responsible for the international relations of the
territory; and

(c) aterritory outside Australiathat isto some extent
self-governing, but that is not recognised as an independent
sovereign state by Australia.

harm means physical harm or harm to a person’s mental health,
whether temporary or permanent. However, it does not include
being subjected to any force or impact that is within the limits of
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what is acceptable asincidental to social interaction or to lifein
the community.

harm to a person’s mental health includes significant
psychological harm, but does not include mere ordinary emotional
reactions such as those of only distress, grief, fear or anger.

intention has the meaning given in section 5.2.

knowledge has the meaning given in section 5.3.

law means alaw of the Commonwealth, and includes this Code.
legal burden is defined in subsection 13.1(3).

negligence has the meaning given in section 5.5.

offence means an offence against alaw of the Commonwealth.

person includes a Commonwealth authority that is not a body
corporate, and another has a corresponding meaning.
Note: This definition supplements paragraph 22(1)(a) of the Acts

Interpretation Act 1901. That paragraph provides that person includes
abody politic or corporate as well as an individual.

physical harm includes unconsciousness, pain, disfigurement,
infection with a disease and any physical contact with a person
that the person might reasonably object to in the circumstances
(whether or not the person was aware of it at the time).

primary offence means an offence against alaw of the
Commonwealth, other than an ancillary offence.

public official includes:

(8 aCommonwealth public official; and

(b) an officer or employee of the Commonwealth or of a State or
Territory; and

(¢) anindividua who performswork for the Commonwealth, or
for a State or Territory, under a contract; and

(d) anindividual who holds or performs the duties of an office
established by alaw of the Commonwealth or of a State or
Territory; and
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() anindividua who is otherwisein the service of the
Commonwealth or of a State or Territory (including service
asamember of amilitary force or police force); and

(f) amember of the executive, judiciary or magistracy of the
Commonwealth or of a State or Territory; and

(g) amember of the legidlature of the Commonwealth or of a
State or Territory; and

(h) an officer or employee of:
(i) an authority of the Commonwealth; or
(if) anauthority of a State or Territory.

receiving means an offence against section 132.1.
recklessness has the meaning given in section 5.4.

resident of Australia means an individual who is aresident of
Austraia

robbery means an offence against section 132.2.

serious harm means harm (including the cumulative effect of any
harm):
(a) that endangers, or islikely to endanger, a person’slife; or
(b) thatisorislikely to be significant and longstanding.

services provided to a Commonweal th entity includes services
that consist of the provision of services to other personsin
connection with the performance of the Commonwealth entity’s
functions.

sexual servitude has the meaning given by section 270.4.
sexually penetrate is defined in section 71.8.
davery has the meaning given by section 270.1.

special liability provision means:
(a) aprovision that provides that absolute liability appliesto one
or more (but not al) of the physical elements of an offence;
or
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(b) aprovision that provides that, in a prosecution for an
offence, it is not necessary to prove that the defendant knew
aparticular thing; or

(c) aprovision that provides that, in a prosecution for an
offence, it is not necessary to prove that the defendant knew
or believed a particular thing.

subcontractor, for a Commonwealth contract, means a person:
() whoisaparty to acontract (the subcontract):

(i) with acontracted service provider for the
Commonwealth contract (within the meaning of
paragraph (a) of the definition of contracted service
provider); or

(ii) with asubcontractor for the Commonwealth contract
(under a previous application of this definition); and
(b) who isresponsible under the subcontract for the provision of
services to a Commonwealth entity, or to a contracted
service provider for the Commonwealth contract, for the

purposes (whether direct or indirect) of the Commonwealth
contract.

taking a person includes causing the person to accompany another
person and causing the person to be taken.

theft means an offence against section 131.1.
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Note 1

The Criminal Code Act 1995 as shown in this compilation comprises

Act No. 12, 1995 amended as indicated in the Tables below.

For application, saving or transitional provisions made by the Corporations
(Repeals, Consequentials and Transitionals) Act 2001, see Act No. 55, 2001.

For all other relevant information pertaining to application, saving or
transitional provisions see Table A.

Table of Acts

Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Criminal Code Act 1995 12, 1995 15 Mar 1995 1 Jan 1997 (see
Gazette 1996,
No. S534)
Criminal Code Amendment 12, 1998 13 Apr 1998 13 Apr 1998 —
Act 1998
Criminal Code Amendment 43, 1999 17 June 1999 17 Dec 1999 —
(Bribery of Foreign Public
Officials) Act 1999
Criminal Code Amendment 104, 1999 24 Aug 1999 21 Sept 1999 —
(Slavery and Sexual
Servitude) Act 1999
Criminal Code Amendment 4, 2000 29 Feb 2000 29 Feb 2000 —
(Application) Act 2000
Criminal Code Amendment 124, 2000 26 Oct 2000 1 Jan 2001 (see —
(United Nations and Gazette 2000, No.
Associated Personnel) GN45)
Act 2000
Criminal Code Amendment 137, 2000 24 Nov 2000 Ss. 1-3, Schedule1 —
(Theft, Fraud, Bribery and (tems 1, 4,6, 7,
Related Offences) Act 9-11, 32): Royal
2000 Assent
Remainder: 24 May
2001
Law and Justice Legislation 24, 2001 6 Apr 2001 S. 4(1) and (2): (a) S. 4(1)
Amendment (Application Schedule 1 and (2)
of Criminal Code) Act (item 3): 4 May [see Table
2001 2001 (a) Al
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Act Number Date Date of Application,
and year of Assent commencement saving or
transitional
provisions
Corporations (Repeals, 55, 2001 28 June 2001 Ss. 4-14 and Ss. 4-14

Consequentials and
Transitionals) Act 2001

Schedule 3 (items
148-150): 15 July
2001 (see Gazette
2001, No. S285) (b)
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(b)

The Criminal Code Act 1995 was amended by Schedule 1 (item 3) only of the Law and
Justice Legislation Amendment (Application of Criminal Code) Act 2001, subsections 2(1)(a)
and (2) of which provide as follows:

(1) Subject to this section, this Act commences at the later of the following times:

(@) immediately after the commencement of item 15 of Schedule 1 to the
Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences)
Act 2000;

(2) Schedule 1 commences on the 28th day after the day on which this Act receives
the Royal Assent.
Item 15 commenced on 24 May 2001.

The Criminal Code Act 1995 was amended by Schedule 3 (items 148-150) only of the
Corporations (Repeals, Consequentials and Transitionals) Act 2001, subsection 2(3) of which
provides as follows:
(3) Subject to subsections (4) to (10), Schedule 3 commences, or is taken to have
commenced, at the same time as the Corporations Act 2001.
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Part 7.4 of Chapt. 7 ................ ad.

(ss. 136.1 to 137.3)
Division 136

S.136. 1. ad.
Division 137

S 1371 ad.
S.137.2 ad.
S.137.3 ad.
Part 7.5

Part 7.5 of Chapt. 7 ................ ad.

(ss. 138.1 to 139.3)
Division 138

S. 1381 ad.
S.138.2. i ad.
Division 139

S. 1391 ad.
S.139.2. i ad.
S.139.3 ad.
Part 7.6

Part 7.6 of Chapt. 7 ................ ad.

(ss. 140.1to 142.3)
Division 140

S. 1401 ad.

No.
No.
No.

No.

No.
No.
No.
No.
No.
No.
No.
No.

No.

No.
No.
No.
No.

No.

No.
No.

No.
No.
No.

No.

No.

137, 2000
137, 2000
137, 2000

137, 2000

137, 2000
137, 2000
137, 2000
137, 2000
137, 2000
137, 2000
137, 2000
137, 2000

137, 2000

137, 2000
137, 2000
137, 2000
137, 2000

137, 2000

137, 2000
137, 2000

137, 2000
137, 2000
137, 2000

137, 2000

137, 2000
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Table of Amendments

ad. = added or inserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

S. 1402 ad. No. 137, 2000
Division 141

S 1411, ad. No. 137, 2000
Division 142

S. 1421 ad. No. 137, 2000
S. 1422 ad. No. 137, 2000
S. 1423 ad. No. 137, 2000
Part 7.7

Part 7.7 of Chapt. 7 ................ ad. No. 137, 2000

(ss. 143.1 to 145.6)
Division 143

S. 1431 ad. No. 137, 2000
S 1432 i ad. No. 137, 2000
S. 1433 ad. No. 137, 2000
S. 1434 ad. No. 137, 2000
Division 144

S 1441 ad. No. 137, 2000
Division 145

S. 1451 ad. No. 137, 2000
S. 1452 i ad. No. 137, 2000
S. 1453 ad. No. 137, 2000
S. 1454 i ad. No. 137, 2000
S. 1455 ad. No. 137, 2000
S. 1456 ad. No. 137, 2000
Part 7.8

Part 7.8 of Chapt. 7 ................ ad. No. 137, 2000

(ss. 146.1 to 149.1)
Division 146
S.146.1... .
S. 1462 ad.
Division 147
S.147.1...

. 137, 2000
. 137, 2000

.. ad. No. 137, 2000

S 1472 i ad. No. 137, 2000
S. 1473 ad. No. 137, 2000
Division 148

S. 1481 ad. No. 137, 2000
S. 1482 ad. No. 137, 2000
S.148.3 e ad. No. 137, 2000
Division 149

S. 1490 e ad. No. 137, 2000
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Table of Amendments

ad. = added or inserted

am. = amended

rep. = repealed

rs. = repealed and substituted

Provision affected

How affected

Part 7.20

Part 7.20 of Chapt. 7 ..............
(ss. 261.1 to 261.3)

Division 261

S. 2611 ad. No.

S. 2612 i ad. No.

S.261.3 i ad. No.

Chapter 8

Chapt. 8.....oeeviiiieiiieeiiieeee ad. No.
(ss. 270.1to0 270.14)

Division 270

Div. 270 of Chapt. 8................ ad. No.
(ss. 270.1 to 270.14)

S. 2701 ad. No.

S.270.2. i ad. No.

S.270.3 e ad. No.

S. 2704 ad. No.

S. 2705 i ad. No.

S. 2706 ad. No.

S.270.7 oo ad. No.

S.270.8 i ad. No.

S.270.9. i ad. No.

S.270.10. i ad. No.

S. 27011 i ad. No.

S.270.12. i ad. No.

S.270.13 e ad. No.

S.270.14 i ad. No.

Chapter 10

Chapt. 10.....ccccveeiiiiieiiiieens ad. No.

(ss. 470.1to 475.1)

Part 10.5

Part 10.5 of Chapt. 10 ............ ad. No.
(ss. 470.1to0 472.2)

Division 470

S 4701 ad. No.

S 4702 i ad. No.

S.A470.3 e ad. No.

Division 471

S ATL L ad. No.

S ATL2 i, ad. No.

S ATL3 i ad. No.

ad. No. 137, 2000

137, 2000
137, 2000
137, 2000

104, 1999

104, 1999

104, 1999
104, 1999
104, 1999
104, 1999
104, 1999
104, 1999
104, 1999
104, 1999
104, 1999
104, 1999
104, 1999
104, 1999
104, 1999
104, 1999

137, 2000

137, 2000

137, 2000
137, 2000
137, 2000

137, 2000
137, 2000
137, 2000

184

Criminal Code Act 1995



Notes to the Criminal Code Act 1995

Table of Amendments

ad. = added or inserted am. =amended rep. =repealed rs. = repealed and substituted

Provision affected How affected

S AT71A4. i, ad. No. 137, 2000
S 4715, ad. No. 137, 2000
ST < TR ad. No. 137, 2000
S ATLT i, ad. No. 137, 2000
S ATL8.iiiieee e, ad. No. 137, 2000
S ATL19 e, ad. No. 137, 2000
Division 472

S AT2 1 ad. No. 137, 2000
S AT2.2 i, ad. No. 137, 2000
Part 10.6

Part 10.6 of Chapt. 10 ............ ad. No. 137, 2000

(ss. 473.1t0 475.1)
Division 473

S 4731 ad. No. 137, 2000
S 4732 i ad. No. 137, 2000
S 4733 i ad. No. 137, 2000
Division 474

S AT4A L. i ad. No. 137, 2000
Division 475

S 4751 i ad. No. 137, 2000

Dictionary .........cccceeeviiiiiiciinene am. Nos. 43 and 104, 1999; Nos. 124 and 137, 2000; No. 55,
2001
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Table A

Table A
Application, saving or transitional provisions

Law and Justice Legislation Amendment (Application of Criminal Code)
Act 2001 (No. 24, 2001)

4 Application of amendments

(1) Subject to subsection (3), each amendment made by this Act
applies to acts and omissions that take place after the amendment
commences.

(2) For the purposes of this section, if an act or omission is alleged to
have taken place between 2 dates, one before and one on or after
the day on which a particular amendment commences, the act or
omission is alleged to have taken place before the amendment
commences.
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