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Robert S. Johnson, Attorney f o r  
P l a i n t i f f s  i n  Docket No. 15-C, 

Robert C. B e l l ,  Jr. ,  Attorney f o r  
P l a i n t i f f s  i n  Docket No. 29-A, 

Louis L. Rochmes, Attorney f o r  
P l a i n t i f f s  i n  Docket Nos. 15-C and 
71, Giddings Howd was on the  B r i e f .  

Howard G .  Campbell, w i t h  whom was 
M r .  A s s i s t a n t  At torney  General 
Sh i ro  Kashiwa, Attorneys f o r  t h e  
Defendant. 

OPINION OF THE COMMISSION 

P ie rce ,  Commissioner, de l ive red  t h e  opin ion  of t he  Commission. 

SCOPE OF THIS PROCEEDING 

The Commission p re sen t ly  has  be fo re  it t h e  ques t ion  of t h e  t i t l e  

t o  lands  r e l inqu i shed  by t h e  Indians under t h e  Treaty of  September 

26 and 27,  1833 (7 S t a t .  431 and 442) ;  t h e  e x t e n t  of t h e  lands s o  

re l inquished;  and s p e c i f i c a l l y ,  whether t h e  r e s p e c t i v e  p e t i t i o n s  a r e  

l i m i t e d  geographica l ly  t o  a  c laim f o r  a d d i t i o n a l  cons ide ra t ion  f o r  
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Royce Area 187, l oca t ed  i n  I l l i n o i s  and Wisconsin, and ceded under 

t he  1833 t r e a t y ,  o r  whether they gave the defendant n o t i c e  t h a t  l i k e  

claims a l s o  were being a s s e r t e d  o r  were l i k e l y  t o  be a s s e r t e d  f o r  

Royce Area 160 i n  Wisconsin, and f o r  Royce Areas 188, 189 and 190 i n  

Michigan, a l l  o f  which were re l inquished  under the  same t r e a t y .  

IDENTITY AND CONTENTIONS OF THE PARTIES 

Findings 1 through 4 involve the  i d e n t i t y  of t he   lai in tiffs and 

of t he  in t e rvenor ,  and t h e i r  c a p a c i t y  t o  sue. These f ind ings  a r e  s e l f -  

explanatory and w i l l  no t  be repea ted  here o t h e r  than t o  s t a t e  t h a t  we have 

found t h a t  t h e  Chippewa p l a i n t  i f  f s  , e., t h e  Red Lake Band, e t  a l . ,  i n  Docket No 

18-H, a r e  not  proper p a r t i e s  t o  t h i s  proceeding and have no compensable 

i n t e r e s t  i n  t h e  s u b j e c t  m a t t e r  he re in .  

t h e  accompanying o rde r .  

The P r a i r i e  Band o f  Pottawatomies, 

Their  c laim i s  d ismissed  by 

p l a i n t i f f  i n  Docket No. 15-C, - 

bases  i t s  cause of a c t i o n  h e r e i n  upon the  Trea ty  of September 26, 

1833 (7  S t a t .  431),  and upon t h e  supplements t h e r e t o  da ted  September 

27, 1833 (7 S t a t .  4 4 2 ) ,  and October 1, 1834 (7  S t a t .  446).  This  

p l a i n t i f f  has  no t  s p e c i f i e d  which c lause  of Sect ion 2 of  t h e  Ind ian  

Claims Commission Act, 60 S t a t .  1049, i t  seeks t o  invoke. It appears  

from t h e  f a c t s  a l leged  i n  i t s  p e t i t i o n  and proved i n  t h e  t r i a l ,  t h a t  

i t  is  b r ing ing  t h i s  a c t i o n  under c lause  (3) of Sec t ion  2 of  t h e  Act, 

covering c la ims  which would r e s u l t  i f  t he  c r e a t i e s  were r e v i s e d  on 

t h e  ground of fraud, duress ,  unconscionable cons idera t ion ,  e t c .  

The p e t i t i o n  is  broad enough t o  invoke a l s o ,  c l auses  ( I ) ,  (2)  and 
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(5) of Section 2 of the Act. Specifically it alleges that under the 

Treaty of September 26 and 27, 1833, the United Nation of Chippewas, 

Ottawas and Potawatomis was compelled to cede to the defendant all 

of its land along the western shore of Lake Michigan more particularly 

described in Article 1 of the treaty, containing about five million 

acres. Article 1 of the 1833 Treaty describes only Royce Area 187. 

Similarly the Hannahville Indian Community and the Forest County 

Potawatomi Community, plaintiffs in Docket NO. 29-A, have not specified 

which clauses of Section 2 of the Indian Claims Commission Act, 

they seek to invoke. It appears from their petition however, that they 

alternatively seek to invoke clauses (1) through (5) of Section 2 of 

the Act. In their petition they allege inter alia, that the defendant 

coerced and compelled the Potawatomi Tribe through fear, duress, fraud, 

misrepresentation, and other illegal and unfair acts, to participate 

in the Treaty of September 26 and 27, 1833, and that by these means, 

the defendant, with no compensation, or without "just compensation" 

to the tribe, "took" from the United Nation of Chippewas, Ottawas and 

Potawatomies approximately five million acres of land, more particularly 

described in Article 1 of the Treaty of September 26, 1833, and 

defined and delineated as Royce Area 187. 

The Citizen Band of Potawatomis, plaintiff in Docket No. 71, 

by its petition, alleges the right to recover alternatively under 

clauses (1) through (5) of Section 2 of the Indian Claims Commission 

Act. Its allegations include charges of wrongful taking by threats, 
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( i u re s s ,  f raudulent  m i s r e p r e s e n t a t i o n ,  and b r i b e r y ,  and f o r  unconscion- 

, A l e  cons ide ra t ion ,  of Royce Areas 187, 188, 189 and 190 under the  

Treaty of September 26 and 2 7 ,  1833. I t  f u r t h e r  a l l e g e s  t h a t  t he  

$110,000 paid t o  i nd iv idua l s  under Schedule A of the  t r e a t y  c o n s t i t u t e d  

a  f raud  upon the  Potawatomi Nation and t h a t  t he  monies were proper ly  

payable t o  t he  Potawatomi Nation. 

The defendant i s  conten t  t o  leave  t h e  r e s o l u t i o n  of the  ques t ion  

of recognized t i t l e  t o  t h i s  Commission, and in te rposes  no argument 

i n  r e s p e c t  t he re to .  The defendant moves,however, t o  s t r i k e  a l l  

tes t imony r e l a t i n g  t o  any Royce Area o t h e r  than Royce Area 187 (1969 

Tr., pp. 69, 186). 

NOTICE OF AREAS C L A I E D  

We s h a l l  f i r s t  cons ider  whether t h e  defendant had adequate n o t i c e  

t h a t  c la ims  were being made o r  might b e  made f o r  Royce Area 160 i n  

Wisconsin and f o r  Royce Areas 188, 189 and 190 i n  Michigan. The 

combined p e t i t i o n s  c l e a r l y  s t a t e  a  c la im f o r  Royce Areas 187, 188, 

189 and 190. The p r i n c i p a l  ques t ion  i s  whether t h e  defendant  was 

given s u f f i c i e n t  information t o  put  i t  on n o t i c e  t h a t  a  c la im a l s o  

was made, o r  might a l s o  be made, f o r  a l l  o r  pa r t  of Royce Area 160. 

In  o u r  opin ion  t h i s  quest ion must be answered a f f i rma t ive ly .  

The claim f o r  Royce Area 160 was f i r s t  r a i s e d  s p e c i f i c a l l y  i n  

t h i s  c a s e  on December 18, 1968, i n  t h e  p r e t r i a l  s ta tement  of 

t h e  Hannahvil le  p l a i n t i f f .  The c la im was expounded i n  t he  Hannahvi l le  
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b r i e f ,  f i l e d  on May 21,  1969. The defendant ,  i n  i t s  b r i e f ,  a rgues  

t h a t  t he  p l a i n t i f f s c a n n o t  c laim Royce Area 160 f o r  the  f i r s t  t ime 

a t  t he  t r ia1 ,and  t h a t  t he  defendant  a t  l e a s t  is e n t i t l e d  t o  be served  

wi th  amended p e t i t i o n s  by the  p l a i n t i f f s ,  s e t t i n g  out  the  c l a ims ,  

and t h a t  defendant be allowed time t o  have an expert  wi tness  prepare  

a  complete defense t o  be presented a t  a  formal hearing.  I f  t h e  

p l a i n t i f f s  were t o  amend t h e i r  p e t i t i o n s  so  a s  t o  c l e a r l y  s e t  f o r t h  

a  c laim t o  Royce Area 160, t h e r e  i s  no doubt but t h a t  such amendments 

would r e l a t e  back t o  t h e i r  o r i g i n a l  p e t i t i o n s ,  and would thus  be 
11 - 

allowed .by t h i s  Commission. However we do not f e e l  t h a t  such 

21  
amendment i s  necessary.  Applying the r u l e  of the  Snoqualmie c a s e ,  - 

i t  i s  c l e a r  t h a t  t he  September 26, 1833,Treaty i s  the  " t r a n s a c t i o n "  

g iv ing  r i s e  t o  t he  claims r'or Royce Area 160. The Go~eImment can 

be charged with n o t i c e  of t h e  p o s s i b i l i t y  of these  claims through 

i t s  a u t h o r i t y  a s  admin i s t r a to r  of Indian Af fa i r s ,  through i t s  whole 

course  of ac t ion  i n  acqu i r ing  t h e  r i g h t s  of  the  p l a i n t i f f ' s  a n c e s t o r s  

and of  o t h e r  t r i b e s  t o  t h e  lands i n  ques t ion ,  and from t h e  p e t i t i o n s  

i n  t h i s  proceeding, which a r e  based on t h e  1833 t r e a t y .  

Royce Ares 160 was ceded t o  t he  United S t a t e s  i n i t i a l l y  by t h e  

Menominee Tribe by a  t r e a t y  i n  Washington, D. C., on February 8, 1831 

11 See Snoqualmie Tr ibe  of Indians v.  United S t a t e s ,  178 (2. - 
C1.  570, 586, 372 F.2d 951 (1967), r ev 'g  Docket 93, 9  Ind. C 1 .  Comm. 
25  (1960), 15 Ind. C1. Comm. 267 (1965). 
2/  Id .  - - 
31 See id . ,  178 C t .  C1. a t  588. -- 
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4 / 
( 7  S t a t .  342 ) , a t  which the  Potawatomi Tr ibe  was 'no t  represented .  - 

An indica t ion  t h a t  the  defendant was aware t h a t  t he  Potawatomis had 

a  negot iab le  claim t o  a t  l e a s t  a  por t ion  of  the  Menominee ces s ion  i s  

found i n  the  following i n s t r u c t i o n s  from the  Sec re t a ry  of War t o  t h e  

commissioners appointed i n  1833 t o  obcaic  the  ces s ion  of Potawatomi 

lands along the  west shore of Lake Michigan: 

. . .[A]s i t  i s  poss ib le  the  Melwakee Ind ians  may s e t  up 
pre tens ions  i n t e r f e r i n g  with some of t he  Souchern p a r t  of 
t h e  Menumonie cess ion ,  I w i l l  thank you t o  i n v e s t i g a t e  t h a t  

5 1 sub jec t ,  and qu ie t  any j u s t  c la im you may a s c e r t a i n  t o  ex i s t . -  

The Melwakee Indians thus rc:erred t o  werE a  mixed band a t  Milwaukee, 

Wisconsin. The band was e s s e n t i a l l y  Potawatomi i n  p o l i t i c a l  i d e n t i t y  

although i t s  membership a l s o  included i n d i v i d u a l s  of o t h e r  t r i b e s ,  

6  / inc luding  Chippewas, Ottawas, and Menominees . - 

4 /  See Finding 9. - 

5/ Finding 10. Appendix t o  P l a i n t i f f ' s  propo;ed Findings,  Docket 71. e t  a l . ,  - 
p. 67: Cong. Doc. Se r i e s  No. 246, Sen. Doc. No. 512, pp. 651-53. 

6 /  A s i m i l a r  band was loca ted  along t h e  Manitowoc River  i n  t h e  c e n t e r  - 
of Royce Area 160. The Potawatomi p o l i t i c a l  i d e n t i t y  of t h e s e  bands 
i s  f u r t h e r  evidenced by the  Treaty of August 19,  1825 (7 S t a t .  272),  
which i s  shown by Finding 8, t o  have been conducted w i t h  s e v e r a l  
t r i b e s ,  inc luding  " a  po r t ion  of t h e  Ottawa, Chippewa, and Potawattomie, 
Tribes,"  i . e . ,  a  por t ion  of t h e  United Nation Band of  t h e  Potawatomi 
Tr ibe .  A r t i c l ?  9 of the  1825 t r e a t y  recognized Royce Area 147 a s  secured  
t o  t h e  "Ottawa, Chippewa, and Potawatomie t r i b e s  of  t h e  I l l i n o i s , "  
k., t o  t h e  United Nation Band of Potawatomis. A r t i c l e  9 a l s o  des-  
c r ibed  t h i s  group's  j u s t  c laim t o  o t h e r  a r eas  i nc lud ing  p a r t  of Royce 
Area 187, and s t a t e d  t h a t  t he  claim was recognized i n  t he  Trea ty  
o f  August 24, 1816 (7 S ta t .  146),  bu t  concluded t h a t  t h e  boundaries  
of  t he  l a t t e r  a r eas  could not  be then s e t t l e d , a s  t h e  "Millewakee and 
Manetoo-walk" bands were no t  represented  a t  t h e  counc i l .  (See Finding 
8 . )  The 1816 t r e a t y  was with t h e  "[Ulni ted t r i b e s  o f  Ottawas, 
Chipawas and Pottowatomees, r e s i d i n g  on the  I l l i n o i s  and Melwakee 
r i v e r s ,  and t h e i r  waters ,  and on the  southwestern p a r t s  of  Lake 

I t  Michigan. . . . , Q., with the  United Nation Band and t h e  P r a i r i e  
and Kankakee Band of the Potawatmi Tribe. (See Finding 7.) 
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On September 14, 1833, the  t r e a t y  commissioners convened a 

t r e a t y  council which was t o  culminate i n  the Treaty o f  September 

26 and 27 ,  1833. As the proceedings commenced, the t r e a t y  s ignatory  

Wah-mix-i-co (described in  the  t r e a t y  journal as "Way-mick-say-go a 

Chippeway Chief") asked about t h e i r  lands which had been sold by the  

Menominees. Wah-mix-ico was by b i r t h  a Chippewa but p o l i t i c a l l y  

a Potawatomi and chief  of a group of mixed Chippewa, Ottawa 

and Potawatomi Indians along t h e  Manitowoc River i n  Royce Area 

71 8 / 
160. - His speech - evidenced t h a t  he had complained previously 

over the  "sa le  of our lands by t h e  Menominees," and t h a t  h i s  war r io r s  

would not  be s a t i s f i e d  without an explanation. Governor Por te r  

repl ied  t h a t  Col. Owen had w r i t t e n  t o  the President  about t h i s ,  t h a t  

t h e  cornmissioners were invested with f u l l  power t o  adjus t  the  m a t t e r ,  

t h a t  he was f u l l y  advised and prepared t o  s e t t l e  the  business s a t i s -  

f a c t o r i l y ,  and t h a t  the  Menominees had sold land a s  f a r  south a s  t h e  

Milwaukee River, but i f  Wah-mix-i-col-s people were e n t i t l e d  t o  any 

p a r t  of those lands (Royce Area 160) they would be amply paid. 

On September 21, near t h e  c lose  of the  t r e a t y  council ,  Governor 

P o r t e r  described the  boundaries of the  lands which the Government 

sought t o  purchase. The desc r ip t ion  included Royce Areas 187, 188, 189, 

and 190. Governor Por ter  reminded the Indians t h a t  on t h e  f i r s t  day 

of t h e  council they had been informed tha t  the  Government wished t o  

7/ See n. 6 ,  supra. - 
8/ See Finding 11. - 
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buy t h e i r  lands.  H e  added: 

We have heard my ch i ld ren ,  t h a t  you want us  f i r s t  t o  
arrange with the Chippeways the  d i f f i c u l t y  which has  been 
occasioned a s  you say ,  by the Elenominees having s o l d  t o  
your Great Father  a p a r t  of the lands of the  Chippeways. 
We explained t o  you a t  our  f i r s t  counci l  t he  i n s t r u c t i o n s  
of  your Great f a t h e r  on t h i s  po in t .  . . . He has informed 
h i s  Commissio:~ers t h a t  he understands t h e  d i f f i c u l t y  and 
has i n s t ruc t ed  us t o  enquire i n t o  i t ,  and i f  i t  be found 
t h a t  the Menominees have so ld  land which was t h e  p rope r ty  
of h i s  red c h i l d r e n  t h e  Chippeways, they  should be  s a t i s -  
f i e d  f o r  i t .  Ah-be-te-ke-zhich, one of your speakers  
asked us f o r  our  i n s t r u c t i  ns  on t h i s  s u b j e c t  6 we gave 

9 9 Caldwell a  copy of them. - 

This inust convince you chat  your Great f a t h e r  w i l l  do 
YOU j u s t i c e .  u/ 
Governor P o r t e r  then r e l a t e d  the  events  p e r t a i n i n g  t o  t h e  P r a i r i e  

du Chien Treaty of A u p s t  19, 1825 (7  S t a t .  272),and t h e  agreement of  t h e  t r i b e s  

t h e r e a t  t h a t  t he  boundary of t h e  Menominee country extended a s  far 

11 / - 
south a s  the Milxaukee River. He s t a t e d :  

But a s  t h e  Millwauky and Manetowalk bands were n o t  p r e s e n t  
a t  t h e  Treaty a t  P r a i r i e  I?u Chien, i t  may be t h a t  t h e  t r u e  
boundary of t h e  Menominee Country was n o t  c o r r e c t l y  r ep re sen ted  
t o  t he  Council. khen your Great f a t h e r  was informed t h a t  t h e  
Millwauky band s e t  up a  claim t o  t h i s  land ,  h e  d i r e c t e d  us  t o  
i nves t iga t e  t h e  mat te r - -But  we a r e  not  au thor ized  t o  t r e a t  
s epe ra t e ly  f o r  it. g/ 

9 /  The 1833 t r e a t y  s igna to ry ,  Ah-be-te-ke-zhich, o r  Half Day, was a - 
Potawatomi ch ief  whose v i l l a g e  was loca ted  a t  t h e  s i t e  of  t h e  p re sen t  
v i l l a g e  of Haif Day, near  the  present  Chicagoland a i r p o r t  n o r t h  of 
Chicago i n  Royce Area 187. 

l o /  PI. EX. 2 ,  Journal  of Proceedings of Treaty of Chicago, Sept . 26, 1833, - 
p. 30, Docket Nos. 71 & 15-C; Findlng 11. 
111 See n. 6 ,  supra, and Findings 11 and 8. - 
121 PI .  Ex. 2 ,  Treaty Journa l ,  supra,  p.  31, Docket Nos. 7 1  & 15-C;  - 
Finding 11. 
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The t h i r d  a r t i c l e  o f  t he  ensuant Trea ty  of September 2 6 ,  1833, 

provided f o r  se t t lement  of t he  lnd ians f  c la ims  t o  Royce Area 160. The 

a r t i c l e  spec i f i ed  t h a t  i n  f u r t h e r  cons ide ra t ion  of the  ce s s ion  made 

under  A r t i c l e  1 (Royce Area 187) ,  t he  United S t a t e s  would pay 

$100,000 t o  sundry ind iv idua l s  i n  l i e u  of r e s e r v a t i o n s ,  and 

also t o  indemnify t h e  Chippewa t r i b e  who a r e  p a r t i e s  t o  t h i s  
t r e a t y  f o r  c e r t a i n  lands along t h e  sho re  of Lake Michigan, t o  
which they  make claim, which have been ceded t o  t he  United 
S t a t e s  by t h e  Menominee Indians.  . . . [ Emphasis added .] 

I n  our  opinion,  t h e  "Chippewa t r i b e "  t hus  r e f e r r e d  t o  i n  r e a l i t y  

was composed of t h e  mixed bands of Ottawas, Potawatomis, and Chippewas, 

e t  al., i n  Royce Area 160, p r i n c i p a l l y  t h e  aforementioned Milwaukee -- 
and Manitowoc bands. S i g n i f i c a n t l y  t h e r e  was no s e p a r a t e  Chippewa 

t r i b a l  p a r t i c i p a n t  a t  t h e  Treaty df September 26 and 27,  1833. The 

c a p t i o n  of t h a t  t r e a t y  des igna tes  t h e  Ind ian  p a r t i c i p a n t s  a s  t h e  

United Nation of Chippewa, Ottawa and Potawatomie Indians.  They 

were o therwise  known as  t h e  United Nation Band of Potawatomis, and 

p o l i t i c a l l y  were Potawatomi, and an i n t e g r a l  p a r t  of t h e  Potawatomi 

T r i b e  o r  Nation. When i n t e r p r e t e d  i n  t h e  l i g h t  of t h e  i n s t r u c t i o n s  

t o  t h e  t r e a t y  commissioners, and i n  view of  t h e  d ia logue  du r ing  t h e  

t r e a t y  counc i l  meetings, t h e  above-quoted p rov i s ion  of A r t i c l e  3 of 

t h e  September 2 6 ,  1833,Treaty is  tantamount t o  a ce s s ion  by t h e  

Potawatomi Tr ibe  ( including i t s  amalgamated Chippewa members) of an 

undesignated por t ion  of Royce Area 160. That t h e  United S t a t e s  viewed 
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t h e  provis ion i n  t h i s  l i g h t ,  i s  seen  f rom the subsequent correspondence 

of  t r e a t y  commissioner Col. nomas J .  V. Ower.. O n  June 2 5 ,  1834, Col.  

13/  Owen, who was a l s o  t h e  I n d i a n  Agznt a t  Chicago, w r o t e  t o  "Waumixico, - 
14 / - 

Te-she-shing-ge-bay, and o the r s  of the Chippewa Tr ibe  of Indians ."  

Col. Owen s t a t e d :  

Your Great Fa ther ,  the  Pres ident  of t h e  United S t a t e s ,  
purchased of the Menomonees a l l  t h e  countrv i~ t h e  neighbor- 
hood of Sheb-y-a-gun-river. This purchase was made a t  Washington 
Ci ty  f i v e  o r  s i x  years  s ince .  

My chi ldren- - I  know you claimed t h i s  land ,  and t o l d  me 
t h a t  t he  Menomonees had no r i g h t  t o  s e l l  i t ,  and you t o l d  
us  t he  same th ing  a t  t h e  t r a d e  he ld  l a s t  F a l l  a t  Chicago; 
and although your Great Father  had bought it of t he  Menomcnees, 
y e t  your Fa thers ,  t h e  Commissioners of t he  Chicago t r e a t y ,  15/  
purchased your r i g h t s  t o  i t  aza in  l a s t  F a l l .  [Emphasis added.]  - 

It is  thus  c l e a r  t h a t  the  defendant ,  from i t s  own course  of 

dea l ings  with t h e  ances to r s ,  was aware t h a t  i t  had 

purchased t h e i r  claim t o  a l l  o r  a  por t ion  of Royce Area 160 under  

t h e  Treaty of  September 26, 1833. Any ambiguity over t h e  i d e n t i t y  

o f  t h e  t r e a t y  ~ a r t i c i ~ a n t s  and the  t e r r i t o r y  invo lved . in  t h a t  

t r e a t y  appears t o  be the f a u l t  of t h e  defendant and must be  r e s o l v e d  

16 / 
i n  favor  of t he  Indians involved. - I n  our opinion t h e  defendant  

should have known t h a t  any claim before  t h i s  Commission, f o r  land  

ceded under t he  Treaty of September 26 and 27, 1833, was l i k e l y  t o  

i nc lude  claims f c r  .Royce Area 160. It does not  appear t h a t  t h e  

13 /  The t r e a t y  s igna tory ,  !-?ah-mix-i-co. See d i scuss ion  a t  p .  460, supra .  - 
14 /  Wah-mix-i-co's bro ther ,  War Chief Thunder of Sheboygan. - 
15/ Hannahville Br ie f ,  pp. 22,  23,  Docket 29 -A  (1964); F inding  15, h f r a .  - 
16 /  Peor ia  Tr ibe  o f  Indians v. United S ta t e s ,  Docket 99,  16 Ind. C1.  C0mm. - 

574, 603 ff. (1966). 
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defendant has  been pre judiced  by not  being served wi th  amended 

p e t i t i o n s  s e t t i n g  f o r t h  i n  each,  claims fo r  Royce Areas 160, 188, 

189, and 190. The defendant  i s  e n t i r e l y  w i l l i n g  t o  s tand  on the  

171 
r e p o r t  of i t s  an thropologica l  e x p e r t ,  D r .  J .  A. Jones .  - D r .  Jones ' 

r e p o r t  con ta ins  a  map showing .a do t t ed  l i n e  extending through Royce 

181 
Area 160. - The l i n e  i s  approximated by the  dashed l i n e  on Map 

Appendix I, a t  page 494, i n f r a .  D r .  Jones t e s t i f i e d  t h a t  south  and 

e a s t  of h i s  do t t ed  l i n e  the re  were P o t a w a t a i  v i l l a g e s  from t h e  f i r s t  

whi te  con tac t  on, t h a t  t he  Potawatomis had a  b e t t e r  c l a im  t o  Royce 

Area 160 than  t o  Royce Area 187, and t h a t  on t h e  e a s t e r n  s i d e  of t he  

Door Peninsula  i n  Royce Area 160, t h e r e  were no o t h e r  Indians  but  

19 I 
P o t a w a t o m i s .  D r .  Jones f e l t  t h a t  t h e  5,000,000 a c r e s  ceded under 

t h e  1833 t r e a t y  would have included a l l  of Royce Area 187 and an 

amount of  Royce Area 160 equiva len t  t o  t h e  p o r t i o n  the reo f  which l i e s  

e a s t  and south  of t h e  dashed l i n e  shown on Map Appendix I, a t  page 494, 

i n f r a .  - a/ The defendant ' s  motion t o  s t r i k e  a l l  tes t imony r e l a t i n g  t o  

a r e a s  o t h e r  than Royce Area 187 accordingly i s  denied ,  by t h e  accompanying 

o r d e r .  

17 /  Def. Br i e f ,  p. 7. - 
181 Def. Ex. 34,  p. 72, Docket Nos. 13, e t  a l .  - 
19 /  1969 Tr., pp. 106-A, 111, 118, 189, 190; Hannahvil le  B r i e f ,  p. 20; - 

and Findings 13, 16, i n f r a .  

201 1969 Tr. ,  pp. 106, 189, 190; Def. Ex. 34, pp. 74-5; I h - ~ n a h v i l l e  - 
Br ie f ,  pp. 20-21; and Finding 13, i n f r a .  
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E C O G X I Z t D  TITLE TO ARFAS C W I E D  

The Treaty of Greenevi l le ,  Ohio, of August 3 ,  1795 ( 7  S t a t .  4 9 ) ,  

was the f i r s t  i n  a  s e r i e s  of t r e a t i e s  which, considered t o g e t h e r ,  

e s t ab l i shed  recognized t i t l e  i n  the  Potawatomi Tribe o r  Nation t o  

var ious  t e r r i t o r i e s  inc luding  Royce Areas 187, 188, 189, 190 and most 

of  160. By t h a t  t r e a t y  and the "follow-up" boundary s e t t i n g  and ces s ion  

t r e a t i e s ,  the United S t a t e s  recognized t i t l e  i n  the p a r t i c i p a t i n g  

t r i b e s ,  inc luding  the  Potawatomi Tr ibe ,  t o  lands north of t h e  Ohio 

River and e a s t  of the Miss i ss ippi  River,  inc luding  the  aforementioned 

Royce Areas. 

By t h e  Treaty of August 24, 1816 (7 S t a t .  146), t he  United S t a t e s  

r e l i nqu i shed  t o  the  Potawatomi Tribe p a r t  of t he  1804 Sac and Fox 

ces s ion  of  Royce Area 50 i n  I l l i c o i s  and Wisconsin, inc luding  t h e  

2  1 / 
por t ion  thereof  which is overlapped by Royce Area 187. - The a r e a  

thus  f u r t h e r  recognized a s  t e r r i t o r y  of t h e  Potawatomi Tr ibe ,  inc luded  

t h e  scuthwest  corner  o f  Royce Area 187, shown on Map Appendix I, a t  

page 4 9 4 ,  i n f r a  as  t h e  a r ea  ly ing  west o f  t h e  Fox River. The 
- 9  

recognit . .on of t i t l e  t o  t h i s  por t ion  of Royce Area 187 i n  t h e  Potawatomi 

Tr ibe  is  r e i t e r a t e d  i n  A r t i c l e  9 of t he  Treaty of August 19,  1825 

22 / 
(7 S t a t .  272). - 

21/ See n. 6 ,  supra,  and Finding 7 ,  i n f r a .  - 

2 2 /  See n. 6 ,  supra,  and Finding 8, i n f r a .  - 



2 8  Ind. C1. Corn. 454  

That t he  t i t l e  of  t he  Potawatomi Tr ibe  (as  recognized a t  t h e  

Treaty of Greenevi l le  o f  August 3 ,  1795) extended t o  Royce Area 187 

i n  Wisconsin and I l l i n o i s ,  t o  Royce Areas 185, 189 and 190 i n  ? l ich igan ,  

and t o  a  po r t ion  of  Royc? Area 160 in Wisconsin, i s  evidenced by the  
2 3 /  - 

cess ion  thereof  under the  Treaty of September 26 and 2 7 ,  1833. The 

ex ten t  t o  which Potawatomi recognized t i t l e  extended t o  Royce Area 

160 cannot be determined however s o l e l y  from the  ces s ion  t h e r e o f  

under t h e  Trea ty  of September 2 6 ,  1833. This  is because, a s  p rev ious ly  

explained,  A r t i c l e  3 of  t h a t  t r e a t y  does not  s p e c i f y  the  exac t  

l o c a t i o n  o r  t h e  ex t en t  o f  t he  " c e r t a i n  lands along the  sho re  of Lake 

Michigan," t h e  P o t a w a t a i  t i t l e  t o  which was ceded thereunder .  

A r t i c l e  3 merely s t a t e s  t h a t  they  were p a r t  of t he  lands  (Royce Area 

160) prev ious ly  ceded t o  t h e  United S t a t e s  by the  Menominee. The 

d i f f i c u l t y  stems from t h e  f a c t  t h a t  t h e  Government d id  no t  know t h e  

231 On September 26, 1833, " the  United Nation of Chippewa, Ottowa and - 
Potawatomie Indians,"  ceded t o  t h e  United S t a t e s ,  Royce Area 187, a s  
w e l l  a s  t h e i r  c la im t o  an i n d e f i n i t e  po r t ion  of  Royce Area 160. The 
la t ter  c la im i s  r e f e r r e d  t o  i n  Art icTe 3  of  t h e  Treaty as t h e  c l a i m  of 
t h e  "Chippewa t r i be"  ( s ee  d i scuss ion  a t  p. 9 ,  supra) .  On September 27, 
1833, t h e  United S t a t e s  n e g o t i a t e d  supplementary a r t i c l e s  w i t h  " the  
Chiefs  and head-men of t h e  s a i d  United Nation of  Indians ,  r e s i d i n g  
upon t h e  r e s e r v a t i o n s  of  land  s i t u a t e d  i n  t h e  T e r r i t o r y  of Michigan, 
south  of  t h e  Grand r i v e r .  . . . " By A r t i c l e  1 t h e r e o f ,  t h e  " s a i d  c h i e f s  
and headmen" ceded t o  t h e  United S t a t e s ,  t h e  Notawasepe r e s e r v a t i o n  
(Royce Area 188) which had been reserved by t h e  Trea ty  of August 21, 1821 
(7 S t a t .  218);  t he  ninety-nine s e c t i o n s  (Royce Area 189) added t o  t h e  
Notawasepe r e se rva t ion  by the  Trea ty  of September 19,  1827 (7  S t a t .  305);  
and Royce Area 190 conta in ing  t h e  v i l l a g e s  of Topenebe and Pokagon, 
who were c h i e f s  of  the  S t .  Joseph Band of  Potawatomis. Topenebe was 
a l s o  t h e  h e r e d i t a r y  ch i e f  of t h e  e n t i r e  Potawatomi Tr ibe  o r  Nation. 
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ex ten t  of the Potawatomi t e r r i t o r i a l  claims. Under such circumstances 

i t  i s  appropriate  t o  look t o  evidence of Potawatomi use  and occupancy 

of Royce Area 160 t o  determine the  por t ion  of t h a t  a r ea  which the  
211  - 

t r i b e  ceded under t h e  1833 Treaty. The evidence of such use and 

occupancy, a s  summarized i n  Finding 16, i n f r a ,  e s t a b l i s h e s  t h a t  t h e  

Potawatomi Tribe had recognized t i t l e  t o  a l l  of Royce Area 160, 

inc luding  the  Potawatomi I s lands  a t  t he  t i p  of t h e  Door Peninsula ,  

except  f o r  a  po r t ion  of Royce Area 260 along Lake Winnebago and south  

of Green Bay. The l a t t e r ,  excluded area ,  which was predominantly 

t h e  realm of t he  Winnebago and Menominee Tribes,  i s  ind ica ted  by 

shading on Map Appendix 11, a t  ?age 495, i n f r a .  The unshaded p o r t i o n  

of  Royce Area 160 cons t i t u t ed  the  "ce r t a in  lands,"  t h e  Potawatomi 
25 /  - 

t i t l e  t o  which was purchased under t he  Treaty of September 2 6 ,  1833. 

The a rea  thus  purchased i s  described by metes and bounds i n  

Finding 17, i n f r a .  In  drawing the  boundary between t h e  Potawatomi 

p o r t i o n  of Royce Area 160 and the  shaded po r t ion  of Xoyce Area 160 which 

was predominantly t h e  realm of the  Winnebago and Menhinee Tr ibes ,  we 

used a  s e r i e s  of s t r a i g h t  l i n e s ,  which, i n s o f a r  a s  poss ib l e ,  approximate 

t h e  dot ted  l i n e  e s t ab l i shed  by the defendant 's  an thropologica l  e x p e r t ,  

24 /  See Sac and Fox Tribe of Indisns v. United S t a t e s ,  Docket 158, 5 - - 
Ind. Cl. COIIHTI. 438, 443, 448 f f .  (1947). - 
25/  The f a c t  t h a t  the  Menominee had ceded the  a rea  previous ly ,  i n  
no way a f f e c t s  t h e  Potawatoni recognized t i t l e  t hus  e s t ab l i shed .  The 
Government had wi th in  i ts  power t o  have convened a11 of t h e  t r i b e s  
w i t h  an i n t e r e s t  i n  the  area,  and t o  have ascer ta ined  t h e i r  i n t e r e s t s  
p r i o r  t o  tak ing  zessions of t h e  t e r r i t o r y .  This i s  one of t hose  
s i t u a t i o n s   here the  Govennent chose t o  recognize t h e  claims of  s e v e r a l  
t r i b e s  t o  a  t e r r i t o r y  and t o  purchase t h e i r  i n t e r e s t s  s epa ra t e ly .  
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D r .  3 .  A. Jcnes ( s ee  d i s c u s s i o n  a t  p. 4 6 4 ,  supra ,  and PIap Appendix I ) .  

Thc s t r a i g h t  l i n e s ,  which a r e  measured from s p e c i f i c  s e c t i o n  co rne r s ,  

a r e  r e q u i s i t e  t o  a r e a d i l y  a s c e r t a i n a b l e  boundary. 

In  C i t i zen  Band o f  Fotawatomi Indians v .  United S t a t e s ,  Dockets 7 1 ,  

e t  al., 27 Ind. ~ 1 .  COITDT. 187, 194, 333 (1972),  we held i n  e f f e c t ,  t h a t  

during t h e  t r e a t y  period from August 3 ,  1795, when t h e  Trea ty  of G r e e n e v i l l e  

was nego t i a t ed ,  through t h e  Treaty of September 2 6 ,  27, 1833, t h e  Potawatomi 

p o l i t i c a l  s t r u c t u r e  was t h a t  of a s i n g l e  t r i b e  o r  n a t i o n  w i t h  an o v e r a l l  

ownership i n t e r e s t  i n  a l l  Potawatomi lands .  In  t h a t  d e c i s i o n  we a l s o  

h e l d ,  i n  e f f e c t ,  t h a t  dur ing  t h a t  pe r iod ,  where a c e r t a i n  group o r  groups 

of Potawatomis p a r t i c i p a t e d  i n  a p a r t i c u l a r  t r e a t y  they  ac ted  on beha l f  

of  t h e  whole t r i b e .  Accordingly we f i n d  t h a t  t h e  recognized t i t l e  which 

was purchased by t h e  defendant under t h e  Trea ty  of September 26 and 2 7 ,  

1833, was i n  t h e  Potawatomi Tr ibe  o r  Nation and t h a t  t h e  Ind ian  p a r t i e s  

t o  t h a t  t r e a t y  were r e p r e s e n t a t i v e s  of t h e  Potawatomi Tr ibe  o r  Nation and 

ac t ed  on i t s  behalf  i n  making t h e  ces s ions  under t h a t  t r e a t y .  

This  case  s h a l l  now proceed t o  a de te rmina t ion  of t h e  f a i r  market 

v a l u e  of t h e  lands ceded by the Potawatomi Tribe o r  Nation a s  of  t h e  

e f f e c t i v e  d a t e  of t h e  1833 Treaty,  t h e  amount, i f  any, of t h e  c o n s i d e r a t i o n  

pa id  t o  t h e  t r i b e ,  and a l l  o the r  ques t ions  bear ing  upon t h e  e x t e n t  of 

de fendan t ' s  l i a b i l i t y  t o  t h e  p l a i n t i f f s .  

Concurring : 

7. p- 
UT. Vance. Commissioner 

e, Commissioner 




