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3 ACA Reporting Deadlines 
Extended

4 Recent Developments

Congress Eliminates Box 2 From Form  
1098-T; Other Provisions Extended

As has become an annual practice, Congress in mid-December passed, and Presi-
dent Obama signed on Dec. 18, the Consolidated Appropriations Act of 2016 (Pub. L. 
114-113), an omnibus spending bill that includes a number of tax provisions affecting 
colleges and universities.

Changes to Form 1098-T. Starting with the 2016 tax year (to be filed in 2017), col-
leges and universities will no longer have the option to report amounts billed for quali-
fied tuition and related expenses in Box 2 on Form 1098-T for education furnished in 
academic periods beginning after Dec. 31, 2015. Institutions will only have the option 
of reporting payments received for qualified tuition and related expenses in Box 1 of 
the form. While Box 1 reporting has existed as an option for many years, most schools 
have opted to report amounts billed (Box 2) instead because it is difficult to calculate 
payments received for qualified tuition and related expenses on a calendar-year basis 
when tuition is billed and paid on an academic-year basis. For example, institutions 
often receive payments that are not tied to particular amounts billed or payments in 
one calendar year for classes beginning the following year. Financial aid may further 
complicate the picture if it is awarded in a different calendar year (but same academic 
year) from the year of the payment. As this change in law will require most colleges and 
universities to change their payment tracking systems, it would be appropriate for the 
IRS to defer implementation. NACUBO is seeking a one-year delay of implementation 
and is advocating for clarity in future IRS guidance to address the concerns related to 
Box 1 reporting. 

continued on p. 3

IRS Radically Shifts Reporting Obligations 
For Schedule L in the 2014 Form 990
Special Report by Stephen Clarke, Executive Director,  
Exempt Organizations Business Tax Services, Ernst & Young LLP

Recent changes to the IRS instructions for the reporting of business transactions 
with interested persons on Form 990, Schedule L could significantly increase (or de-
crease) the number of transactions that a college or university must report on Schedule 
L, depending on whether it conducts transactions with substantial contributors report-
ed on Form 990, Schedule B. 

The IRS added Schedule L, Transactions with Interested Persons, to Form 990, the 
annual information return filed by tax-exempt organizations, beginning for tax year 
2008. This schedule is designed to capture information on excess benefit transactions, 
loans, grants, and other assistance to interested persons as well as business transac-
tions with them. Until recently, each of the four sections of Schedule L had a different 
definition of “interested person” that reflected the different purposes for each section. In 
response to comments that these divergent definitions of interested persons were incon-
sistent and confusing, the IRS harmonized the definition of interested person for Sched-
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ule L, Parts II-IV for tax year 2014 (it retained the separate 
Part I definition of interested person to reflect the statu-
tory definition of “disqualified person” for excess benefit 
transaction purposes under IRC §4958). Evoking the 
maxim, “Be careful what you ask for,” the IRS provided 
relief with one hand and retracted with the other, elimi-
nating certain reportable transactions while creating new 
reporting obligations.

Revises ‘Interested Person” Definitions
The IRS provided significant relief by eliminat-

ing from the definition of “interested person” an entity 
of which an officer, director, trustee, or key employee 
(ODTKE) of the filing organization, or any family mem-
ber thereof, was a director, officer, or trustee, or a partner, 
member, or shareholder with an ownership interest in 
excess of 5%. This change allows exempt organizations 
to avoid reporting business transactions with another 
organization simply because one of its ODTKEs (or any 
family member) is an officer, director, trustee, or a less-

than-35% owner of that other organization. An entity in 
which ODTKEs and their family members collectively 
hold a greater than 35% ownership, profits, or beneficial 
interest (“35% controlled entity”) is an interested person 
for purposes of Schedule L, though such 35% controlled 
entities do not include nonstock corporations. 

However, the IRS expanded the definition of “in-
terested person” in Schedule L, Part II (Loans to and/or 
from Interested Persons) and Part IV (Business Transac-
tions with Interested Persons) to include a “substantial 
contributor”: an individual or organization (other than 
501(c)(3) organizations and government units) that is 
required to be reported as a contributor on that tax year’s 
Form 990, Schedule B, Contributors. For an organiza-
tion that reports many contributors on Schedule B — for 
instance, a college that does not meet the public sup-
port test described in IRC §170(b)(1)(A)(vi) or complete 
Schedule A, Part II, and therefore doesn’t qualify to use 
the greater-than-2%-or-$5,000 threshold for reporting 
contributors (see Federal Tax News for Colleges and Univer-
sities, March 2015) — this new requirement could impose 
a substantial burden. Form 990 instructions require an 
organization to make a reasonable effort (e.g., distribut-
ing a questionnaire to interested persons) to obtain infor-
mation needed from them to answer certain questions. 
Afraid to look a gift horse in the mouth, however, many 
exempt organizations are not comfortable asking their 
contributors to complete such a questionnaire. Although 
filers have flexibility in determining what “reasonable 
efforts” to use in obtaining information on reportable 
transactions involving substantial contributors, many are 
struggling to determine how to obtain this information 
by some means other than a questionnaire.

Change Raises Confidentiality Concerns
Organizations also are concerned about a possible 

breach in confidentiality of donor information if they 
report persons by name on Schedule L as substantial 
contributors. IRC §6104(b) requires the IRS to disclose 
Forms 990 to the public but prohibits the IRS from dis-
closing the names or addresses of any persons reported 
as contributors on Form 990. To comply with this rule, 
the IRS redacts contributors’ names and addresses from 
public disclosure versions of Form 990, Schedule B. Simi-
larly, since the advent of Schedule L for tax year 2008, the 
IRS has allowed filers to identify substantial contributors 
to whom they made grants as “substantial contributors,” 
rather than by name, in Schedule L, Part III (Grants or 
Assistance Benefitting Interested Persons). But when 
the IRS added substantial contributors as a category of 
interested persons for the 2014 Schedule L, Parts II and 
IV, it did not include the same exception for those parts, 
perhaps inadvertently. Because it is unlikely the IRS 

FEDERAL TAX NEWS for Colleges And Universities is published 
monthly (10 times a year with combined issues in July/August and 
December/January) as a part of A Guide to FEDERAL TAX ISSUES 
for Colleges and Universities.

Copyright © 2016 by National Association of College and University 
Business Officers and Atlantic Information Services, Inc.  
All rights reserved. Click on “Distributing Content Campus-wide” 
in the left margin at www.FederalTaxIssues.com to view details of 
campus-wide access to this subscription.

Editors, Celia Roady, Esq., Greg Needles, Esq., Alexander L. Reid, 
Esq.; Contributing Editors, Mary Bachinger, Liz Clark; Managing 
Editor, Frances Fernald; Production Director, Andrea Gudeon; 
Marketing Director, Donna Lawton; Fulfillment Manager, Tracey Filar 
Atwood.

Celia Roady is a partner in, and Alexander Reid is of counsel, to 
Morgan Lewis’s Tax Practice. Greg Needles is a partner in the firm’s 
Employee Benefits and Executive Compensation Practice. They all 
specialize in advising nonprofit organizations, including colleges and 
universities.

Annual subscriptions include 10 issues of Federal Tax News  
for Colleges and Universities and access to  
www.FederalTaxIssues.com, with 19 narrative sections  
written by experts, archives of back issues of Federal Tax News, 
government documents, and a comprehensive Form 990 feature. 
If you do not have a password, or are having trouble accessing the 
site, please email customerserv@aispub.com, or call 800-521-
4323 for customer service. Please add FederalTaxIssues@aispub.
com to the list of “safe senders” in your email address book, and 
ask your IT department to whitelist the address, to receive email 
subscription communications from us. Annual subscriptions for 
NACUBO members are $495 and $645 for nonmembers. All 
orders must be prepaid or accompanied by a purchase order.

To order or to change your address, call 800-521-4323 (in D.C., 
202-775-9008), go to www.FederalTaxIssues.com, mail this form 
to Atlantic Information Services, Inc., 1100 17th St., NW, Ste. 300, 
Washington, D.C. 20036, or fax to 202-331-9542. Major credit 
cards accepted.



December 2015/January 2016 Federal Tax News 3

would be able to redact substantial contributor names 
from Schedule L, these names likely would be included 
on the version of that Schedule L that the IRS distributes 
to the public.

Another confusing Schedule L-related anomaly is 
that the IRS has not yet updated the Form 990 trigger 
questions (Part IV, lines 25-28) for determining whether 
an organization must file Schedule L. Thus, Form 990 
lacks a trigger question asking if the filer engaged in a 
transaction with a substantial contributor. If the only 
reason an organization would complete Schedule L is to 
report a transaction with a substantial contributor, and 
the organization answers “No” to lines 25-28, software 
limitations likely would prevent it from being able to e-
file Schedule L. But if it answered “Yes” to such questions 
it could be reporting inaccurately. It is unclear how a filer 
should answer these questions in that scenario.

Multiple commenters have asked the IRS to elimi-
nate “substantial contributors” from the definition of 
interested persons in Schedule L. The IRS has indicated 
that it did not anticipate the extent of the reporting bur-
den resulting from its revision and is considering further 
revisions. In the meantime, Form 990 filers are required 
to follow the revised Schedule L instructions for tax year 
2014, making reasonable efforts to identify and report 
transactions with substantial contributors on Schedule L. 
It is advisable for Form 990 filers that may need to report 
such transactions to consult with their tax advisors and 
document their reasonable efforts. G

Prior to joining Ernst & Young, Mr. Clarke worked at the 
IRS as Project Manager in the Office of the Director of Ex-
empt Organizations. Mr. Clarke was extensively involved in 
the development and revisions to IRS Form 990. Mr. Clarke 
can be reached at stephen.clarke@ey.com.

This primarily impacts nonresident alien students who 
do not have taxpayer identification numbers prior to the 
tax filing deadline.

Extension of the above-the-line tuition deduction. 
The provision extends through 2016 the above-the-line 
deduction for tuition and related expenses for higher 
education. For taxpayers whose AGI does not exceed 
$65,000 ($130,000 for joint filers), the deduction is capped 
at $4,000. For taxpayers whose AGI does not exceed 
$80,000 ($160,000 for joint filers), the cap is $2,000.

Improvements to Section 529 tuition savings ac-
counts. The definition of qualified higher education 
expenses for which tax-deferred distributions from 529 
accounts are eligible is expanded to include computer 
equipment and technology. The provision treats a refund 
of tuition paid with amounts distributed from a 529 
account as a qualified expense if such amounts are re-
contributed into a 529 account within 60 days.

ACA “Cadillac Tax” delayed until 2020. Originally 
scheduled to take effect for tax years beginning after 
Dec. 31, 2017, “the Cadillac Tax” will now be applicable 
for tax years beginning after Dec. 31, 2019. The new law 
further specifies that any excise tax paid will be deduct-
ible. The excise tax is equal to 40% of the “excess benefit” 
provided to employees each month. The “excess benefit” 
is determined by comparing the aggregate cost of the 
employer-sponsored coverage provided to the employee 
for the month and the amount equal to 1/12th of the an-
nual limit that the IRS establishes for the calendar year in 
which the month occurs. 
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ACA Reporting Deadlines Extended
The IRS recently published Notice 2016-4, 

which postpones the due dates for the 2015 infor-
mation reporting requirements implemented as 
part of the Affordable Care Act for large employers 
as follows:
u The due date for furnishing the 2015 Form 1095-
B, Health Coverage and the 2015 Form 1095-C, 
Employer-Provided Health Insurance Offer and 
Coverage is extended from Feb. 1 until March 31, 
2016, and
u The due date for filing with the IRS the 2015 
Form 1094-B, Transmittal of Health Coverage 
Information Returns, and the 2015 Form 1095-C, 
Employer-Provided Health Insurance Offer and 
Coverage, is extended from Feb. 29 until May 31, 
2016, if not filing electronically, and from March 31 
until June 30 if filing electronically.

Link: http://tinyurl.com/gsex533

Tax Extenders Finalized
continued from p. 1

Permanent extension of the expanded American 
Opportunity Tax Credit (AOTC). The AOTC provides 
a tax credit of up to $2,500 for four years of postsecond-
ary education. Phase-out amounts for the limitations on 
adjusted gross income (AGI) are $80,000 (for single filers) 
and $160,000 (for those married filing jointly) for 2016.

Prevention of retroactive claims of AOTC. Taxpay-
ers also are prohibited from retroactively claiming the 
AOTC by amending a return (or filing an original return 
if he or she failed to file) for any year if the taxpayer 
identification number of the student for whom the credit 
is claimed was issued after the due date of the return. 
The provision applies to returns, and any amendment or 
supplement to a return, filed after the date of enactment. 
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Accelerated IRS filing dates for Forms W-2 and 
1099-MISC. Employers will now need to file these infor-
mation returns with the IRS by the same date as they are 
required to furnish them to employees and other payees: 
Jan. 31. There is no extended filing deadline for elec-
tronically filed forms. This provision is effective for 2016 
forms to be filed by Jan. 31, 2017.

Permanent extension of mass transit commuter tax 
parity. The provision permanently extends the maximum 
monthly exclusion amount for transit passes and van 
pool benefits so that these transportation benefits match 
the exclusion for qualified parking benefits. The amend-
ment is effective retroactively to Jan. 1, 2015. For 2016, the 
qualified parking amount is $255. 

Safe harbor for de minimis errors on information 
returns and payee statements. The provision establishes 
a safe harbor from penalties for the failure to file correct 
information returns and for failure to furnish correct 
payee statements by providing that if the error is $100 
or less (or $25 or less in the case of errors involving tax 
withholding), the issuer of the information return is 
not required to file a corrected return, and no penalty is 
imposed. A recipient of such a return (e.g., an employee 
who receives a Form W-2) may elect to have a corrected 

return issued and filed with the IRS. The provision is 
effective for returns and statements required to be filed 
after Dec. 31, 2016.

Permanent extension of tax-free distributions from 
Individual Retirement Accounts for charitable purpos-
es. The provision permanently allows individuals at least 
70½ years of age to make tax-free donations from IRAs 
to charities, including colleges and universities. The IRA 
charitable rollover distribution may not exceed $100,000 
per taxpayer in any tax year.

Permanent extension of the modification of tax 
treatment of payments to controlling exempt organiza-
tions. A special rule applicable to certain binding written 
contracts in effect on Aug. 17, 2006, has been made per-
manent. The special rule permits an exempt organiza-
tion to receive payments of interest, annuities, rents, and 
royalties from a controlled taxable organization without 
recognizing unrelated business taxable income to the 
extent that the payments do not exceed fair market value.

The text of the law is available at the following ad-
dress: https://www.congress.gov/114/bills/hr2029/
BILLS-114hr2029enr.pdf. 

Further information on the law can be found on 
NACUBO’s website, http://tinyurl.com/zoqfyqn. G

u CRS publishes report on tax policy options re-
garding college and university endowments. The 
Congressional Research Service (CRS) recently pub-
lished a report on tax policy options related to college 
and university endowments. The report, dated Dec. 
2, 2015, discusses imposing minimum payout rates 
on endowments, imposing a tax on endowments or 
endowment earnings, limiting charitable contribu-
tion deductions for certain gifts to endowments, and 
changing the tax treatment of certain offshore invest-
ments strategies that use blocker corporations related 
to unrelated business income tax planning. Link: 
https://www.fas.org/sgp/crs/misc/R44293.pdf.

u IRS to Consider Removing Form 990 Require-
ment to Disclose Donors (Schedule B). On Dec. 1, 
2015, at a program on exempt organizations at the 
Urban Institute, a top IRS official on exempt organiza-
tions stated that the IRS is considering elimination 
of the donor information provided in Schedule B of 
Form 990. Currently, Form 990 filers are required to 
provide donor information to the IRS, but not the pub-
lic, on the schedule. Specifically, the name, contact in-

formation, amount of donation, and type of donation 
(cash, other property, personal donation, or donation 
from payroll) from significant donors are generally 
required. Forms 990 available to the public are not 
required to include identifying information in Sched-
ule B; only the amount of the donation and the type 
of the donation appear in the public disclosure copy 
of Form 990. Tammy Ripperda, director of the Exempt 
Organizations division, said that the IRS is looking at 
the public policy considerations associated with the 
possibility of eliminating Schedule B with a focus on 
whether Schedule B is important for federal tax law 
enforcement purposes. Additionally, Ms. Ripperda 
indicated that given its limited resources, the IRS 
needs to consider what is the minimum information 
necessary to enforce the law and whether requesting 
information beyond that may be viewed as a waste of 
these limited resources. Ms. Ripperda added that the 
IRS was discussing the idea with state regulators, as 
many such regulators have an interest in Schedule B 
information. Reform groups, such as Public Citizen, 
have voiced concern about the elimination of Schedule 
B in response to Ms. Ripperda’s comments.

Live links to the cited documents are posted on www.FederalTaxIssues.com under “Links in the News.”
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