
	   Trademark Basics

What Is a Trademark?

	 A	Trademark	is	a	word,	logo,	marker,	or	name	that	identifies	the	source	of	the	products	of		 	
	 services.

How Is a Trademark Created?

	 The	owner	of	a	mark	that	has	not	been	registered	with	the	United	States	Patent	and	Trademark		
	 Office	only	reserves	rights	to	areas	where	they	have	marketed	their	products.		
	 It	is	very	difficult	to	sue	for	infringement	without	a	registered	trademark.
	 If	two	people	use	the	same	mark,	for	the	same	products,	in	the	same	geographic	area,	the	court		
	 will	side	with	whoever	registered	the	mark	first.		

What Protections Does a Trademark Provide?

	 Exclusive	Use—Registration	provides	the	exclusive	use	of	the	mark	to	the	owner.	This	allows		
	 the	owner	to	sell	his	rights	exclusively	and	to	ensure	that	consumers	may	not	be	confused	by		
	 competing	use	of	the	mark.
	 Brand	Loyalty—Registration	enables	the	user	to	protect	and	build	a	brand	identity.	When		 	
	 consumers	associate	your	mark	with	your	product	alone,	it	helps	not	only	to	build	a	consumer		
	 base,	but	also	to	build	trust	in	your	product.
	 The	manner	in	which	a	businessperson	acquires	a	trademark	is	different	from	that	in	which		
	 other	intellectual	property,	such	as	copyright	or	patent,	may	be	legally	protected.		
	 A	trademark	cannot	be	appropriated	in	gross	(by	itself)	because	its	nature	is	incapable	of	such		
	 existence.		A	trademark	is	something	that	only	exists	with	respect	to	some	other	commercial		
	 activity;	this	principle	is	at	least	in	part	due	to	the	history	of	trademark	law.		
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Why Do Trademarks Exist?

	 The	common	law	always	has	recognized	that	one	goal	of	trademark	law	is	to	prevent	mistake,		
	 deception,	and	confusion	with	regard	to	the	origin	of	goods.			Protection	of	the	public	is	thus		
	 one	central	feature	of	common	law	trademark.		
	 An	immediate	byproduct	of	prevention	of	confusion	and	protection	of	the	public,	however,	is		
	 that	businesspeople	who	have	adopted	trademarks	acquire	a	means	of	protecting	their		 	
	 goodwill.		Thus,	trademark	law	tends	to	protect	both	sellers	and	purchasers.
  
How Do Trademarks Benefit Their Owners?

	 The	expanded	function	of	trademarks	can	be	attributed	in	part	to	the	fact	that	the	modern		 	
	 market	is	not	susceptible	to	or	even	dependent	upon	knowledge	of	the	identity	of	different		 	
	 sellers.		Trademark	does	serve	to	indicate	origin,	though	the	identity	of	that	source	may	in	fact		
	 be	unknown	to	the	public.
	 The	functions	of	the	modern	trademark	thus	have	expanded,	as	the	modern	market	has	
	 evolved,	to	include	(1)	an	indication	of	origin,	(2)	a	guarantee	of	quality,	and	(3)	a	marketing		
	 and	advertising	device.		Therefore,	the	legal	protection	of	a	trademark	serves	both	to	protect		
	 the	public	from	confusion	as	well	as	to	protect	the	trademark	owner	from	losing	his	market.

How Long Does a Trademark Last?

	 Trademark	registrations	last	10	years.		However,	there	is	no	limit	to	your	ability	to	renew	your		
	 registration.

Why Do I Need to Hire an Attorney?

	 The	application	process	for	a	trademark	is	complex.		If	you	do	not	properly	register	your	mark,		
	 a	competitor	may	swoop	in	and	steal	your	mark	if	the	application	is	not	complete.
	 If	someone	violates	your	rights	by	infringing	upon	your	mark,	a	trademark	attorney	can	provide		
	 a	strong	defense	to	support	your	legitimacy.
	 Finally,	attorneys	write	cease-and-desist	letters	to	stop	infringement	before	substantial		 	
	 problems	develop.
  


