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(xi) 

(x) 

(ix) 

(vii) 

(vi) 

(v) 

(iv) 

(i) classification and formation "of companies and the constitution of Board of 
directors with special reference to protection of the interests of shareholders who 
are in a minority; · - ·· 

(ii) exercise of managerial powers, and protection of shareholders' and creditors' 
interests and their relations, inter se; 

(iii) measures by which workers' participation in the share capital and management of 
companies could be brought about; , · 

what adaptations and modifications are necessary in the provisions of the 
Companies Act, 1956, in their application to entrepreneurs in medium and small 
scale sectors carrying on business as joint stock companies; 
what' further changes are required to be made in the Companies Act, 1956, 
regarding the establishment of places of business and operation of foreign companies · 
in India; 
what improvements, if any, are required to be made in the present administrative 
structure and procedures regarding the enforcement of the provisions-of the Com 
panies Act, 1956, and the Monopolies and Restrictive Trade Practices Act, 1969; 
what changes are .required to be made in the Monopolies ~nd Restrictive Trad.e 
Practices Act, 1969, in the light of the experience gained in the administration and 
operation of the said Act; and ' 

(.xiii) any other matter incidental or ancillary to the administration of the Companies 
Act, 1956, and the Monopolies and Restrictive Trade Practices Act, 1969, having 
regard to the growth and 'development of trade, commerce and industry. · · · 

provisions which are required ,to be made to prevent mis-management with 
special reference to .safeguarding of company's own interests and the public 
interest; 
measures necessary to promote professionalisation of management and regulation 
of- managerial and . executive remuneration commensurate with their responsibili- 
ties; · · · ' 

measures by which re-orientation ofmanagerial outlook in the corporate' sector. 
could be brought about so as to ensure the discharge of social responsibilities by 
companies; · 

- ' 
what changes are required to be made in the Companies Act, 1956, to streamline 
the winding-tip procedures so as to expedite the realisation and distribution of 
assets to the creditors and contributories; 

(viii) whether it is desirable to enact special provisions applicable to the Government 
' companies as a class so as to exclude the provisions of the Companies Act, 1956, 

generally in their applicability to such companies; 

, 'The Committee was called upon to consider the provi~ions of the two Acts and report, 
inter alia, on - ' · ' 

"to.· consider and .report .on wha~ 'c.hanges'.are necessary in. the Companies AcJ, 19~6, 
.and the Monopobe.s an? ~est.nctI_ve, Tra~e Practices A.ct, 1969, with particular 

. reference to the modifications which are required to be made in the form and structure 
, of the Companies Act, 1956, and the Monopolies and Restrictive Trade Practices Act 

1969, so, as to simplify them and to make them moreeffective, wherever necessary." ' 
, . 

· . ' 1.i This Committ~e was constituted by Government in terms of the Ministry of Law, 
Justice and Company Affairs (Dep~rtment of Company Affairs) Resolution No. 7/6/77-CL'.V 
dated the 23rd June, I 977 (Appendix 'I'J - 
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1.4 The Companies Act, 1956, for the first time also provided for a greater measure of 
Governmental control over the formation and management of joint stock companies. This 
was considered desirable in the public interest and in order to prevent the diversion of 
company's funds for purposes which thwarted national economic policies or approved economic 
objectives. The basic objectives underlying the law were to provide a minimum standard of 
good behaviour and business honesty in company promotion and management; due recogni .. 
tion of the legitimate interest of shareholders and creditors and of the duty of managements 
not to prejudice or jeopardise those interests; provision for greater and effective control over 
and voice in the management for shareholders; a fair and true disclosure of the affairs of com· 
panies in their annual published balance sheet and profit and loss accounts; a higher standard 
of accounting and auditing; recognition of the rights of shareholders to receive reasonable 
information and facilities for exercising an intelligent judgement with reference to the 
management; a ceiling on the share of profits payable to the management as remuneration 
for services rendered; a check on their transactions where there was a possibility of conflict of 
duty and interest; a provision for investigation into the affairs of any company managed in a 
manner oppressive to a minority of the shareholders or prejudicial to the interests of the 
company as a whole; enforcement of the performance of their duties by those engaged in the 
management of public companies or of private companies which were subsidiaries of public 
companies by providing sanctions in the case of breach and subjecting the latter also to the 
more restrictive provisions of law applicable to public companies. 

1.5 Even before the provisions of this law had been in operation for over an year, 
criticism was voiced in many quarters about its inordinate length, the complexity of its 
structure, its involved language, the vagueness and obscurities of many of its material provisions, 
inter-position of Government control even in apparently minor matter, the plethora of returns 
and forms required to be furnished by managements without any commensurate utility, the 
loopholes it suffered from and many other features which made the enactment cumbersome 
or defective and difficult of application. Accordingly, the Viswanatha Sastri Committee was 
appointed in May, 1957, and on the basis of its recommendations, the Companies (Amend 
ment) Act (65 of 1960), comprising as many as 218 sections was passed by the Parliament and 
brought into force with effect from the the 28th December, 196{). This Act not only 
considerably amended the. then existing provisions of the principal Act. but also inrrodueed 

1.3 The Act of 1913 was, however, repealed by the present Companies Act (1 of 1956) 
which was brought.into force from the Ist April, 1956. This followed the acceptance by the 
Government of the recommendations of what is known as the Bhabha Committee which, like 
the present Committee, consisted some Members of Parliament. This Committee submitted 
a detailed report in 1952 and a Bill incorporating the amendments suggested by this Commit 
tee was introduced in the Lok Sabha in 1953 and became subsequently Act 1 of 1956. This 
Act while adopting the scheme and most of the provisions of the U.K. Companies Act of 
1948 marked a distinct improvement on the Act of 1913 in several respects and sought to 
ensure an efficient an honest management of companies governed by the Act. 

1.2 Indian Company Law has a long history. The present Companies Act, 1956, was 
the successor to the Indian Companies Act of 1913 and is a consolidation of many successive 
Amendment Acts, statutory rules and principles laid down in decisions of the courts in India 
and in England. There were several Acts passed from 1850 onwards. The first Act passed 
in 1850 was known as the Joint Stock Companies Act. This was followed by two Acts of 
1857 and 1860 but the Act of 1866 which followed soon after repealed all the previous 
enactments and this Act was itself again repealed in turn by the Act of 1882. This last 
mentioned Act remained on the statute book upto 1913 though in the meantime it was 
amended several times to meet the demands of the commercial world. The Indian Companies 
Act of 1913 was passed with the object of consolidating and amending the law relating to 
trading companies and other associations in what was then known as British India and was 
mainly based upon the English Companies Act of 1908 with certain additional provisions to 
meet the peculiar business conditions obtaining in this country. Since the Indian Act closely 
followed the English Company Law, the decisions of the English courts under the latter were 
also generally followed by courts in India. This Act of 1913, however, did not provide for 
certain - peculiarities of the Indian commercial world such as managing agency and was, 
therefore, found to be highly unsatisfactory in several respects in the course of its working. 
Eventually, extensive amendments were introduced in the Act by the Indian Companies 
(Amendment) Act of 1935, which came into operation on the 15th January, 1937. The vast 
number of amendments introduced by this Act, 1937, however, involved a few omissions but 
they were sought to be removed by amending the Act frequently in the subsequent years. 
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1.ll In less than a year, thereafter, another amendment was effected known as the 
Companies (Second Amendment) A~t(37 of 1966) replacing an ordinance issued on. the 21st 
September, 1966, to meet the situation created by the Supreme Court Judgement in Barium 
Chemicals Ltd. vs. the Company Law Board (AIR 1967 SC 295) in regard to the competence 
of the Chairman of the Company Law Board or any of its members individually to exercise 
and discharge the powers and functions delegated to the Board by the Central Government. 
Another amendment being the Amendment Act (34 of 1966) was also enacted by Parliament 

1.10 A bill still further to amend the Act was introduced in Parliament in 1964 based 
on the recommendations of the Commission oflnquiry appointed by the Central Government 
to enquire into the administration of certain Dalmia Jain companies as well as recommenda 
tions of the Daphtary Shastri Committee. The underlying intention of this Bill was to 
strengthen the provisions relating to investigation into the affairs of companies and to provide 
for more effective audit in dealing with cases of dishonesty and fraud in the corporate sector 
and to simplify some of the procedural requirements which were found to be burdensome to 
companies without being of corresponding advantage to Government. This Bill was enacted 
as the Companies (Amendment) Act (31 of 1965). 

1.9 The next amendment made to the. Act was in substitution of. an ordinance promul 
gated by the President on the 5th March, 1964, adding a new section, viz., section 635B, 
providing temporary protection to employees of companies whose affairs were being investi 
gated under the Act. 

1.7 The Companies Act was further amended on a regular basis in 1963 which, inter 
alia, provided for the appointment of a Companies Tribunal and the constitution of the Board 
of Company Law Administration (now known as the Company Law Board) by the Central 
Government and for the exercise of the powers and functions by such Tribunal and Board. 
According to the scheme of this amendment, the Tribunal was to enquire into and submit .its 
findings to Central Government in respect of persons involved in cases of fraud, misfeasance 
and other such malpractices and irregularities in the management of a company so that the 
Central Government could take action for removing such persons from positions of manage 
rial authority. The Tribunal was also empowered to hear applications under certain 
sections relating to prevention of oppression and mismanagement. For this purpose, it was 
empowered to exercise the powers and functions ofa courtunder the relevant sections of the 
Companies Act. · 

1.8 The Board of Company Law Administration was set up to exercise most of 
the powers and functions of the Central Government under the Companies Act, subject to the 
control of the Central Government. The provisions relating to the Companies Tribunal were, 
however, subsequently repealed. by the Companies (Tribunal Abolition) Act, 1967 (17 of 1967) 
but the provisions relating to the Company Law Board have remained on the statute book 
and were subsequently strengthened bythe Amendment Act of 1974 (Act XLI of 1974). 

therein several new provisions concerning a number of aspects of company management which 
were either overlooked or not seriously considered while enacting the principal Act. 

1.6 The next amendment of the Companies Act came in 1962 and was effected by Act 
No. XLIII of 1962, initially through a Presidential ordinance promulgated on the 3r9 
November, I 962. This introduced a .new section, viz., section 293B, authorising the Board of 
directors of a company to make contributions to the National Defence Fund· or any other 
fund approved by the Central Government for the purpose of National Defence, without any 
limit and without obtaining the sanction of the company in general meeting and notwithstand 
ing anything contained in the memorandum or articles or any other instrument relating to the 
company. The ordinance was subsequently replaced by an Act, with the addition of a 
provision for the disclosure in the profit and loss account of the company of the amounts of 
contributions made to the National Defence Fund or to any other Fund approved for the 
purposes of National Defence by the Central Government. Though the section was enacted 
in the wake of the Chinese aggression, it has continued to be on the statute book and was 
subsequently replaced by a new section through Act LXXX of 1971, which enlarged the scope 
of the section by authorising persons or authorities (other than the Board of directors of a 
company) exercising the powers of the Board or of the company in general meeting, to make 
contributions to. the National Defence Fund and other funds approved by the Central 
Government for the purpose of National Defence. · 
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i.15 The other legislation, viz., the Monopolies and Restrictive Trade Practices Act 
(whose review is also the subject matter of the Committee's Terms of References) was passed 
by Parliament on the 18th December, ·1969 and brought into force from the Ist June, 1970. 
This Act has for its genesis the Directive Principles of State Policy enshrined in Article 39(b) 
of the Indian Constitution, which enjoins on ·the State to ensure "that the ownership and 
control of the material resources of the community are so distributed as best to subserve the 
common good". Similarly, clause (c) of this Article directs the State to ensure that "the 
operation of the economic system does not result in the concentration of wealth and means 
of production to the common detriment", The Act was enacted in pursuance of the 

1.14 As a result of these frequent changes in the law, the structure of the Act has 
been affected and it had been representated that the provisions have become cumbersome and 
not amenable to easy interpretation and understanding. It has also been pointed out that 
some of the provisions such as those relating to managing agents and secretaries and treasu 
rers have become obsolete while some others have proved to be ineffective to meet the present 
day need of corporate management and administration. Another important part of Company 
Law which had not been reviewed in depth so far was the part dealing with winding-up 
procedures. The statutory provisions in this respect had more or less remained unchanged 
since 1913. The need for a fresh look so as to ensure early termination of the winding 
up proceedings and settlement of the claims of the creditors and contributories of companies 
in liquidation had, therefore, become apparent and Government had to consider if a review of 
the various provisions of the Act was called (or. 

l.13 The last major amendment 'made to the Act came through the Companies' 
(Amendment) Bill of -1972 which became the Companies (Amendment) Act of 1974. This 
Act which consists of 43 sections, the lasttwo of which respectively sought to amend section 
22 of the Securities Contracts ·(Regulations) Act, 1956 and clause (g) of section 2 of. the 
MRTP Act, 1969, introduced several new provisions in the statute, wnile amending many 
existing provisions. Among the new provisions may be mentioned sections 108A to 108H, 
which impose restrictions on the acquisition and transfer Of shares in certain companies govern 
ed by the MR TP Act, except with the approval of the Central Government and also provide 
for the automatic transfer of shares in certain cases either to the Central Government' or to a 
corporation owned or controlled by it. Sections 187C and 187D seek to regulate-benami 
holding of shares and sections 205A and 205B provide for the transfer of unpaid or unclaimed 
dividends to the General Revenue Account of the Central Government after a specified 
period. The provisions of this Amendment Act were brought into· force with effect from the 
Ist February, 1975. Mention may also be made .of some minor and formal amendments 
made to the Act, after this Committee was appointed, by the Companies (Amendment) .Act, 
1977 (No. 46 of 1977), which came into force from the 24th December, 1977. These amend 
ments were considered urgent and necessary with a view to removing certain practical 
difficulties experienced in the working of the relevant provisions. This Amendment Act 
sought, inter alia, to empower the Central Government to grant for the repayment of deposits 
accepted by companies, partial relaxtaion like extension of time or. exemption from one or more 
provisions in section 58A of the Act in deserving cases. It also.raised the limit of donations 
for charitable purposes which a company could make under section 293 of the Act. Another 
provision in the Amendment Act sought to clarify the position arising out of court decisions 
as to whether a company could be proceeded against for not laying the balance sheet and 
profit and loss account before the company in annual general meeting even where such a 
meeting was not held. It is now mandatory for a company in such a case to file with the 
Registrar copies of its accounts within thirty days from the latest day on or before which that 
meeting should have been held in accordance with the provisions of the Act. Failure to do 
so will be visited with penalties in the same manner as where the meeting had been held but 
default has-nevertheless occured in filing copies of the accounts with the Registrar. 

1.12 The Companies (Amendment) Act, 1969 (70 of 1969) which followed, introduced 
section 293A, prohibiting companies from makmg contributions to political parties or for 
political purpcses and replacing the earlier section 293A introduced by section 100 of the 
Amendment Act to 1960. This amendment of 1969 also abolished the system of management 
of companies by managing agents and secretaries and treasurers, with effect from the 3rd 
April, 1970. 

in the same year to remove certain lacunae in section 370 of the Act relating to loans by one. 
company to one or more other companies under the same management or otherwise. 
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1.22 Soon after the assumption of charge by the new Chairman, a general notice was 
issued on the 31st August, 1977, in all the leading dailies and economic journals setting out 
the terms of reference of the Committee and eliciting the views of the interested sections of 
the public, by the 6th October, 1977 (Appendix 'VI'). A suitable Press Note was 'also issued 
drawing attention to the notice (Appendix 'VII'). 

1.20 In view of this initial delay and also because of the vast nature of the task 
assigned to it, the date for submission of the Committee's report had to be extended by 
Government first upto the 30th June, 1978, vide, copy of Resolution dated the 30th December 
1977 (Appendix 'I~l'). A further extension of two mont~s only i.e. upto the 31st August: 
1978 (vide Appendix 'IV') became necessary as the Committee had to take note of the 
various submissions made at the oral hearings held in the principal cities and also those 
contained in the written Memoranda received by it subsequently. 

1.21 Shri K.K. Ray, the then Secretary of the Department of Company Affairs, who 
was first appointed as Member-Secretary of the Committee continued as such upto the 28th 
February, 1978, till his retirement from the India!l Administrative Service. Thereafter, he 
continued as a Member of the Committee. In his place as Secretary of the Committee, 
Shri M.K. Kukreja, a Joint Secretary in Department Company Affairs was appointed in 
addition to his other duties in the Department, vide copy of Resolution dated the 27th 
February, 1978 at Appendix 'V'. 

1.16 Legislative attempts to control monopoly power ·and restrictive trade practices 
are not peculiar to our country. The Federation of Canada, which came into existence in 
1857, had its anti-monopolylegislation soon thereafter in 1889. The other Commonwealth 
country, the Federation of Australia, which came into being in 1900, enacted the Industries 
Preservation Act of 1906, which prohibited entering into any contract in restraint of trade or 
monopolising any part of taste or commerce with intent to control the supply or prices. In the 
United States of America, the challenge from the trusts and combines posed a problem result 
ing in the Sherman Act of l 890 being passed. In the United Kingdom (whose legislation on 
corporate matters has generally formed the basis of legislation in our country) has also had its 
share of anti-monopoly legislation starting with the Monopolies and Restrictive Practices 
(Inquiry and Control) Act,' 194.8. Similarly, the wholeof Western Europe, Japan and Latin 
American countries also have their anti-monopoly legislations. Measures to control monopoly 
and restrictive trade practices were recognised even by the United Nations Conference on 
Trade and Development which at its Fourth Session held in Nairobi in May, 1976, decided to 
prepare a model law on restrictive bussiness practices in order to assist the developing countries 
in devising appropriate legislation. Since then a draft model law has been circulated. "The 
said' law provides for measures to check concentration of economic power and also suggests 
steps to check prohibited practices. It will thus be seen that the MRTP Act is not something 
peculiar to this country. · 

1.17 The MRTP Act, 1969, has been in operation in this country for the last eight 
years. Experience of its working during this period has shown that several provisions of. the 
Act needed to be modified or simplified. In the implementation of the Act also, it has been 
stated that certain difficulties have been encountered and several obscurities and lacunae have 
been noticed in the provisions of the Act with the result that the realisation of the objectives 
underlying the enactment has not been effective to the extent desired. · 

l.18 For the reasons stated in the foregoing paragraphs, the Government considered 
it necessary to set up a High Powered Expert Committee with the terms of reference indicated 
at the outset in para 1.1. The Committee's first Chairman was Shri K.S. Hegde, Member 
of Parliament and formerly a Judge of the Supreme Court of India. The· other members of 
the Committee included three members of Parliament and seven other distinguished persons 
drawn from different walks of life. '· 

1.19 Shri K.S. Hegde was, however, subsequently elected as Speaker of the Lok 
Sabha and resigned his chairmanship of the Committee. A new Chairman, Shri Justice 
Rajindar Sachar, a sitting Judge of the Delhi High Court, was appointed in his place by the 
Government towards the end of August, 1977, vide Government of India, Department of 
Company Affairs Resolution dated the 26th August, 1977 (Appendix 'II'). 

' 

recommendations of the Monopolies Inquiry Commission (MIC) made in October, 1965, and 
is' also broadly based on the draft Bill appended to the Commission's report. · 
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"We would gladly see a reduction in this unwieldy mass of legislation but have not 
found it possible to make suggestions contributing to that end ~o more , ~ban . a yery 
limited extent. The elaboration of the law can, generally speakmg, be fairly justified 

1.26 Before concluding this introduction, the Committee would like to refer to one 
aspect in its terms of reference which enjoins it to consider and report on what changes are 
necessary in the form and structure of the Act "so as to simplify them and make them more 
effective, wherever necessary". The Companies Act has been amended over thirteen time since 
it first came into force from the Ist April, 1956. It has, therefore, become a complex piece of 
legislation and would possibly admit of a certain measure of simplification. In fact, some of 
the suggestions contained in Chapter XVII are designed to achieve such simplification. At 
the same time, we would like to caution that in the context of the social philosophy and the 
objectives underlying a regulatory legislation in a developmental economy such as ours neither 
too much of simplification nor any finality in the field of legislation can be expected. Some 
times too short a law especially on a social legislation like the Company Law may itself create 
problems of finding legislative intent and make the task of .all including the courts comp_lex 
and none too enviable. We canot but make a reference in this connection to the following 
observations made by the Jenkins Committee in the United Kingdom reporting in 1960, viz.- 

1.25 Considering the fact that the terms of reference of Committee were vast and 
varied and dealt with a lengthy legislation like the Companies Act, on the one hand, and a 
complicated Act, like the MRTP Act, 1969, on the other, we feel that the time taken by the 
Committee, viz., one year, for completing its work is reasonable. The Committee has tried 
its best to arrive at a consensus on all the issues raised before it and has endeavoured to deal 
with each of the items in its terms of reference. The approach followed by the Committee in 
dealing with the tasks assigned to it are dealt with separately in the succeeding Chapter. 

1.24 Though the Committee in its anxiety to complete the work assigned to it at the 
earliest date, had originally decided that it would not go out of Delhi for oral hearings, it' 
was pressed by outside bodies who felt it would be very inconvenient for all of them to come 
over to Delhi for tendering oral evidence before the Committee, The Committee recognised 
the justification for this request and decided that it should visit at least some important centres 
of commercial and business importance to hear the bodies orally. These hearings were held 
in the month of January-February, 1978 from 16th January to 22nd January, 1978 at Madras, 
Calcutta and Bombay. The oral hearings in Delhi were held from the 2nd to 5th February, 
1978. The names of the various bodies and their representatives who appeared before the 
Committee to tender their evidence are given in Appendix 'XVI'. The names of bodies 
which submitted written Memoranda in reply to the general notice and the printed Question 
'naire issued by the Committee are given separately in Appendices 'XIII' and 'XIV' 
respectively. Particulars of the number. of bodies which sent in written Memoranda and the 
number of pages thereof are given in Appendix 'XV'. The Committee held all its sittings in 
New Delhi except one at Bangalore from the 12th to 16th June, 1978. In all, the Committee 
held 19 sittings lasting 53 full days (vide Appendix 'XVII'). The sittings were sometimes 
held for prolonged spells of a week in order to be able to consider matters brought before it 
in detail and in depth. The report was finalised at its meeting from the 21st to 23rd August, 
1978 and is presented in two parts-Part 'A' dealing with the Companies Act and Part 'B' 
dealing with the MRTP Act. 

1.23 The first meeting of the Committee was held on the l9th September, 1977 and 
subsequently at frequent intervals, At the first meeting, the Committee decided, inter alia, 
to issue a detailed Questionnaire drawn up so as to cover the various aspects of the matters 
coming within the scope of the Committee's terms of reference. This Questionnaire containing 
230 questions was issued to 194 bodies/associations/individuals (Appendices 'X' and 'XII') 
with the request to submittheir replies to the Committee by the 31st October, 1977. A copy 
-of the Questionnaire and the letter forwarding it are at Appendices 'VIII' and 'IX'. Simul 
taneously, the Chairman addressed a personal letter to all the Chief Justices of the High 
Courts (yide Appendix 'XI') requesting their views on matters coming within the scope of the 
Committee's terms of reference more specially on the provisions relating to winding up of 
companies in the Companies Act. The last date for the receipt of replies to the Questionnaire 
had subsequently to be extended to the 30th November, 1977. in specific cases in deference to 
representations received by the Committee about the short time allowed to them for 
.subrnitting their replies. Notwithstanding the extension, memoranda continued to be 
received from the various bodies addressed by the Committee till January/February, 1978. 
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We must take this opportunity to express our thanks and gratitude to the several public 
and private sector agencies for the unstinted co-operation extended to us at all time. We are 
also especially thankful to the State Governments which extended to us all possible assistance 
in the course of the Committee's visits to some of the cities for holding its sittings and for 
hearing oral representations at those places. Thanks are also due to the various bodies 
which organised seminars, the Chambers of Commerce, professional institutes and other 
bodies and individuals who have given us their valuable suggestions through written Memo- 

1.29 Acknowledgment 

1.18 As regards the MRTP Act, it does not at present provide for the important 
aspect of protection of consumer interests against unfair trade practices. The impact of these 
practices on the ultimate and unwary consumer is perhaps more vitally felt in every sphere of 
trading and marketing than in the case of restrictive or monopolistic trade practices. 
Accordingly, we have dealt with this subject in greater detail and recommended suitable mea 
sures for public and private remedies against damages suffered by the consumers by the 
indulging in such trade practices. This is, of course, apart from the recommendations we 
have made for the total prohibition of restrictive and unfair trade practices. We have also 
suggested measures designed to make the working of the MRTP Commission more effective 
and independent, as we find it had been assigned a very limited and purely 
advisory role in the past. We have. suggested a mandatory reference of certain 
types of cases to the Commission which would be empowered to issue final orders in such 
matters. It is to be hoped that if these recommendations are accepted, the MR TP Com 
mission would be able to play a very vital and active role in the matter of curbing concentra 
tion of economic power and the indulging in restrictive and unfair trade practices by the 
commercial and industrial undertakings. 

1.27 Within the limited time at its disposal, the Committee has attempted to simplify 
the provisions of Act, remove the lacunae and loopholes noticed so far in their administration 
as also the obscurities in language, wherever necessary. Structural changes in some important 
respects have been suggested. In the field of governmental control, however, we have re 
commended the restructurrng of the Company Law Board on the model of the Income-tax 
Appellate Tribunal which would exercise independent and quasi-judicial functions in respect 
of several matters provided for in the Act, with a view to facilitating a better and quicker 
administration of the provisions of the law. At the same time, we have also suggested that 
a greater measure of self-discipline be imposed on company managements, if they wish to be 
spared of the frequent need to obtain approval of governmental agencies on each and every 
matter which may sometimes be regarded as falling within the realm of internal management 
of a company. A greater measure of professionalisation of management, on the one hand, 
and increased protection of the interests of shareholders and creditors of a company have also 
been recommended. In the matter of winding up where the provisions of law have not 
undergone any significant change during the last few years and where the proceedings have 
tended to be tardy and time-consuming, measures have been suggested to expedite such 
proceedings. The adoption of these procedures and measures will, we hope, definitely result 
in quicker disposal of windinz up matters. 

The size of contemporary enactments on Company Legislation in force in other countries has. 
also shown a tendency to grow in recent years. The U.K. Companies Act, 1948, had 462 
sections and 18 schedules. The 1961 Amendment Act had 130 sections and 8 schedules and. 
the latest Amendment Act of 1976 had 45 sections and 3 schedules. The Australian 
Companies Act amended upto 1964 had 399 sections and 10 schedules. The German Stock 
Corporation Law 1965 dealing exclusively with one particular type, of business corporations. 
has 410 sections. These factors cannot, therefore, be ignored in considering the length or 
size of our own legislation. 

as having been found necessary in order to keep effective control over the growing and 
changing uses of the company system as an instrument of business and finance and the 
possibilities of abuse inherent in that system. It would be wrong in principle to disturb 
in any important respect long-standing provisions designed to serve these ends unless 
they have clearly outlived their usefulness or are demonstrably objectionable on other 
grounds. It, therefore, appears unlikely that the dimensions of any new Act (after 
allowing for our own recommendations so far as adopted) will in the end prove 
substantially less than those of the Act of 1948." 
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1.34 In the succeeding chapter, the Committee has indicated its broad approach which 
it has brought to bear in its examination of the two Acts, To say anything about the merit 
of the report is not for the Committee. It has done its work. Let the report speak for itself. 

1.33 We must also thank the Department of Company Affairs for having unreservedly 
made available all the information sought by the Committee. There was no material which 
was withheld from the Committee. The officers of the Department also extended individual 
assistance, whenever required by the Committee. Our thanks are due to all of them. 

1.32 Directing, supervising and co-ordinating the work of the staff members were the 
officers who were in immediate contact with the Committee and had to carry out the various 
requirements of the Committee in the preparation of the report. The officers, namely, 
Sarvashri A.G. Sirsi, V.K. Venkataraman and A.M. Chakraborti have worked with single 
minded concentration to make the work of the Committee successful. They had to bear the 
burden of providing the necessary material for the preparation of the report, sometimes at 
very short notice. They have undergone stress and strain with a smiling face and without 
complaint. We have found their assistance to be of immense advantage and the Committee 
must place on record its appreciation of the same. 

1.31 In the preparation of the report, voluminous materials and factual data and a 
large number of rough drafts had to be prepared. The burden of this inevitably fell on the 
various functionaries of the secretariat of the Committee. Each one of them has made a 
commendable contribution to the Committee's work, whether it was preparation of drafts, 
typing of the report, arrangements for the meetings or other various tasks. The Committee 
has no hesitation in saying that this collective assistance rendered by the secretariat has been 
of very great help in the final preparation of the report. 

1.30 On Shri K.K. Ray, who was originally the Member-Secretary of the Committee, 
fell the initial and arduous task of organising the secretariat of the Committee and getting the 
work of the Committee off the ground. This he did with commendable speed, efficiency and 
with an eye on each detail. Shri Ray, however, could not find it possible to continue as 
Secretary of the Committee after his retirement on the 28th February, 1978, though the 
Committee was fortunate to have his continued association as Member. Thereafter, 
Shri M.K. Kukreja, Joint Secretary in the Department of Company Affairs, took over from 
Shri Ray as Secretary. In spite of the fact that Shri Kukreja was also carrying on his other 
duties as Joint Secretary of the Department, he brought to the Committee's work a sense of 
urgency and attention to details so as to keep in trim the secretariat of the Committee. His 
dynamism and devotion to duty as well as his suggesions have helped the Committee conside 
rably in its day-to-day work and also in completing the report. The various details about the 
arrangements of the meetings of the Committee, the preparation of the report and other 
innumerable details regarding the functioning of the Committee were superbly looked after by 
Shri Kukreja. The Committee must acknowledge its thanks for the same. 

randa and .oral evidence. The fact thatwe are not acknowledging these various individuals 
and bodies by name does not mean that we have not benefited from their suggestions. It is 
only the lack of space which prevents usfrom doing so. We, however, assure them that the 
Committee has taken into account all their suggestions in coming to its conclusions. It may 
be that the Committee did not find it possible to accept some of their suggestions but we 
would like to assure them that it is not for want of due consideration. 
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2.2 Companies Act is by far the largest legislation on the Statute Book. Apart from 
the size, the Act has assumed complications and given rise to difficulty in interpretation owing 
to the successive amendments, related matters being dealt with in sections often far removed 
from each other, plethora of rules and forms and the growing volume of departmental 
clarifications in the form of a hybrid system of administrative law, whose authority is real, 
whether legally sustainable or not. We are, however, aware of the limitations which are inherent 
in the legislative process and do not, therefore, think that any law could be absolutely perfect. 
While it is somewhat easy to correct the mistakes of the past and arrest the trends if they 
appear to move in the wrong direction at present, it is always difficult to make the law a 
perfect instrument of future needs and policy and any amount of intuitive projection is 
bound to be limited to the horizon to whichour mental faculties can reach. Aware as we are 
of these constraints, we have nevertheless made an attempt to review the provisions of the 
existing law in the light of the experience of all concerned during the last two decades of the 
working of the Act, suggested drafting changes to remove uncertainty of interpretation and 
lend clarity to the legislative language, wherever necessary. Our approach, therefore, towards 
simplification of the two important legislations has been directed to the need for making the 
law as easily intelligible as possible to those who are concerned with it, making changes in 
procedure to help decision making process both at the level of corporate enterprise and at 
the level of the administering department, rather than in an amputation of the present body 
of laws for the sake merely of reducing the bulk or the size. In some cases we have even 
suggested the incorporation of the essence of some of the existing rules and departmental 
clarifications in the statute itself. Besides, we have also suggested the deletion of many 
existing provisions which have either Jost their significance or are considered by us to be 
redundant in the light of our other recommendations. 

2.3 One essential feature which distinguishes the structure of the law in this country 
relates to the administrative machinery providing for a direct regulation of corporate sector by 
the Government. While there is Government regulation of business in every country and 
there is no question that such regulation is indeed necessary in the overall interest of pursuing 
the broad national objectives, policies and aspirations, the Committee has paid careful consi 
deration to the nature of these regulations, the manner in which they are exercised and the 
purpose which they have achieved so far, keeping in view the present set up of the 
administrative machinery. While the right of Government to regulate private management 
in the sphere of managerial appoinment, and remuneration, inter-corporate investment, etc., 
might be sometimes necessary, the Committee is of the view that by and large the companies 

2.1 According to the Government Resolution dated the 23rd June. 1977, the 
Committee was appointed to consider and report on the changes that are necessary in the 
Companies Act and the Monopolies and Restrictive Trade Practices Act with particular 
reference to the modifications which are required to be made in the form and structure of 
these two legislations so as to simplify them and make them more effective. While suggesting 
the departures, if any, from the existing law, where necessary, we have, at the same time, to 
the extent the existing framework bas been found to be useful, and has not come in the way 
of effective functioning of the corporate sector, considered it wise not to disturb it and have 
rather tried to modify it only to the extent necessary to accommodate the suggested 
departures. Thus, while recommending worker participation in or professionalisation of 
management we are not recommending, on the basis of what is to be found in other countries 
of Europe, the adoption of a two-tier board, thus giving representation to workers and part 
time directors only at the supervisory level. Such a separation, we feel, would weaken the 
existing link between the shareholders and the Board and removed from management. 
Another major area calling for a departure from the existing framework of Company Law is 
the need for bringing about a reorientation of managerial outlook towards the discharge of 
social responsibilities by companies. Social responsibility of business is now an accepted 
concept and we feel that our country with its tradition of social service must now make it a 
part of legislation through Company Law. 

NATURE AND SCOPE OF THE TERMS OF REFERENCE AND 
THE APPROACH OF THE COMMITTEE 
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should be free to exercise managerial functions without Government intervention within 
certain constraints which can be laid down statutorily. Our approach in this report has, 
therefore, been one of Governmental intervention only in exceptional cases, leaving the 
corporate sector otherwise free to exercise managerial functions within certain constraints and 
criteria to be laid down statutorily. We have taken pains to see that wherever the existing 
Government approval is dispensed with, necessary and sufficient safeguards have been provided 
to ensure that these powers are exercised for the benefit of the company and the shareholders 
and in public interest. In our view. this is the major simplification oftbe present structure 
of the law intended to eliminate delays, promote growth, ensure the running of the companies 
on sound lines and also take away the present burden on the Government and the companies 
of unnecessary paper work. 

2.4 There are. however, certain areas where the very [nature of tbe .power to be 
exercised makes it the business of the Government and~the Government alone. Although we 
have suggested that powers of the Government in these specified areas shall continue to be 
exercised by the Government, necessary safeguards have to be in-built in the administrative 
machinery to ensure that the discretion which lies with the Government is exercised 
reasonably and for public good. All this has led us to the question of reviewing the 
present administrative machinery and to determine, on the basis of the nature of the power 
to be exercised, the authority or authorities which should exercise hem and the means by 
which it can be secured that these powers are exercised independently with the application of 
a judicious mind. wherever necessary, and additionally with the application of specialised 
knowledge necessary to the enforcement of the laws governing companies and monopolies. 

2.5 Delegation is the soul of efficient administration. We have had a closer look at 
the existing pattern of delegation of the powers and functions of the Central Government. 
The Company Law Board, except for the purpose of exercising powers under a few sections 
of the Act which it has to exercise by means of sittings of the Bench, operates virtually as the 
Central Government under a different name. We find that the Central Government have 
effectively delegated many of its powers and functions to senior officials at the regional level. 
The Committee is particularly anxious to see that this process of delegation is carried further 
so that except in special circumstances it does not become imperative on the part of the 
companies to run to Delhi at considerable cost of money, inconvenience and delay. Consistent 
with this approach, we have suggested greater decentralisation of the powers and functions 
of the Central Government 'and the court as far as smaJl companies are concerned. We have · 
also suggested general exemptions from various provisions of the Act to these small companies 
with a paid up capital of.Rs, 5 lakhs, which constitute about 88% of companies in private 
sector. We are anxious to see that the centre of power, as far as administrative machinery is 
concerned. is not far removed from the actual seat of operation of the companies concerned. 

1.6 While making a review of the present administrative machinery, we had had 
the opportunity of making a detailed review of the powers which are at present being 
exercised by the court, both as a court of prosecution and as a court exercising substantial 
powers under the Act We have also reviewed the powers of the Central Government 
and the Company Law Board, and the courts under the Act. Some of the powers being 
at present exercised by the court are such as could be transferred from the court to 
an independently constituted quasi-judicial authority which, with specialised knowledge and 
ready access to records would be in a position to administer justice; at the same time 
this would take away some load from the courts. On the other hand, some of the powers 
at present being exercised by the Central Government are such as require the exercise of a 
judicial mind. We are, therefore, suggesting the transfer of these powers to such an indepen 
dently constituted authority. While making the suggestion for constitution of such an 
authority, we have kept in view the present functioning of the Company Law Board both as 
a quasi-judicial and as an administrative adjunct of the Department and are of the view that 
unless the Company Law Board, in its functioning, is made legally separate and distinct from 
the Department of Company Affairs, confidence cannot be given to the public that the Board 
shall really function independently. While making the suggestion for the constitution of an 
independent Company Law Board to whom we have assigned some of the functions presently 
exercised both by the Central Government and the court, we have been guided by the consi 
deration that the Act should be administered not only in a manner which gives the affected 
party a right to be heard, but that also it ensures speed, administrative efficiency and 
application of judicial mind uninfluenced by 'executive considerations. In Chapter XVI we 
have made detailed suggestions about the. constitution, powers and functions of the Company 
Law Board as we visualise it under the new set-up, 
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2.10 Doubts have been expressed from the wording of sections IO, 31 and 37 of the 
Act as to whether the Commission has independent powers to examine into monopolistic trade 
practices. We have, therefore, recommended the removal of this apparent lacuna so that the 
Commission now would be in a position to pass final orders with respect to monopolistic 
trade practices, on the same pattern as restrictive trade practices. Some of the concepts in 
the present Act are only generally defined. Without disturbing the general concept, for 
example, of monopolistic and restrictive trade practices, we have suggested specific definitions 
with respect to each type of restrictive trade practice and we believe that in future this 
would make it easier to identify these practices .for the benefit of all concerned. While 
suggesting changes in procedure to be followed by the Department administering the Act and 
the procedure to be followed by the Commission, we have been guided by the desire to ensure 
public confidence in these two administering agencies. Thus, we have taken into consideration 
the criticism that the role of the Commission to deal with matters relating to concentration 
of economic power in the present Chapter III of the Act has rather been diluted. We have, 
therefore, suggested that some of the matters falling in Chapter III should be compulsorily 
referred to the Commission. We have also indicated the circumstances in which the 
Government would have no option but to refer these matters to the Commission which would 
also be authorised to pass final orders. So as to allay the fear that reference to Commission 
would lead to delay in disposal, we have also reiterated the need to prescribe the time limit 

2.8 The MRTP Act has been on the Statute Book for about 8 years. Within this 
short period, however, certain difficulties have been experienced in the administration of the 
Act. Certain criticisms have also been voiced about the dilution of the role given to the 
Monopolies Commission. In many cases the difficulties have arisen out of the present wording 
of many of the sections. 

2.9 Our approach has, therefore, been to suggest changes which would make the law 
more effective as far as legislative intent and the object of the legislation were concerned. 
With this task before us, we have recommended certain modifications of the existing concepts 
and definitions so as to make them operatively more meanmgful and practical. Thus, while 
streamlining the definition of interconnected undertakings, we have taken care to see that 
investment companies are treated as undertakings, a serious lacuna in the present legislation 
accounting for legal severance of inter-connection between undertakings which are factually 
interconnected. We have sought to appraise the problem as a whole and have suggested, 
while examining the provisions of the Companies Act and the MRTP Act, that some of the 
provisions in the former Act should logically form part of the MRTP Act. Our recommen 
dation to transfer the concepts of 'group', 'same management' and the provisions of section 
108-A to 108-H to the MRTP Act is the result of this approach. 

2.7 Although it would be ideal to have a set of laws which is least invoked for 
purpose of dealing with violations, it would be an idle dream to think that there would be no 
violation of law in respect of about 50,000 companies coming within the jurisdiction of the 
Act. Indeed, the present machinery for keeping a watch over violation is rather inadequate 
and a few violations that are brought to the notice of the Department also go virtually 
unpunished because the same procedure which is applicable .to the violations of the general 
law relating to any other crime is also made applicable in such cases. Prosecution before 
magistrates for violations of the provisions of the Companies Act has been found to be least 
effective and many a time the expenses incurred by the Department have been found to be 
proportionally far in excess of the small fines which the magistrates deemed fit to impose. 
Imprisonment, though provided for, has rarely been ordered. There may be many reasons 
for this and the magistrates may not have time and energy or even the necessary expertise to 
deal with violations of the Companies Act as effectively as normally they are used to do in 
the matter of other criminal offences. A perusal of the compliances under the-law made by us 
also shows that the answer in many cases to these violations lies not in launching prosecutions 
with uncertain results but would probably lie in developing a more effective machinery to see 
that at least, as far as the future functioning of the companies is concerned, these violations 
do not recur. A small fine of few rupees imposed by the court after protracted prosecution 
is no answer to the fulfilment of the legislative intent that companies do comply with the 
provisions of the statue. We have, therefore, suggested the substitution of prosecution by 
imposition of penalty by the Registrar or the Company Law Board wherever we have felt 
that the purpose of the legislative provisions would be carried out better by the imposition 
of penalty rather than prosecution. It is only in respect of matters where guilty intent is the 
essence _of violation that we have still left the matter of violation to be decided by the 
court. 
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2.14 As far as the administrative machinery under MRTP Act is concerned, the 
restructuring of the machinery that we have suggested is in keeping with our other recommen 
dations. We feel that the present machinery which confers no powers on the Registrar of 
Restrictive Trade Agreements to conduct preliminary investigation into restrictive practices 
and at the same time fails to make full use of the powers of the Director of Investigation 
is .rather unsatisfactory. We are, therefore, suggesting the merger of the functions of these 
two: officials in a single office of the Director General of. Trade Practices. 

n~ 

2.12 At present, Government companies are outside the purview of the Act. We 
recognise the role of Government companies as countervailing force against concentration of 
economic power and would not therefore like to suggest any exception to be made in this 
regard (i.e. with reference to Chapter III) as far as the present provision is concerned. We 
are, however, at the same time recommending that there should be no exemption available to 
Government companies, as far as monopolistic, unfair or restrictive trade practices are 
concerned. This is because of our belief that consumers need protection against prohibited 
practices irrespective of the source from which they emanate. 

\ 
2.13 Consistent with our general approach to see that procedural complexities are 

avoided and paper work is eliminated as far as possible, we are suggesting the deletion of the 
present provisions in the Act which require the registration of agreements listed out in section 
33. Experience shows that by and large these agreements pile up in the office of the Registrar 
and it has been possible to examine only a fraction of these agreements. We believe that it 
is possible to obtain information about these prohibited practices, without this paper work. 
As in the case of the Companies Act, we are also suggesting the dispensing with Government 
approval where the same is unnecessary. Thus, we are suggesting- that the cases of diversi 
fication within the licensed capacity through the utilisation of waste products and bye 
products, by the installation of balancing equipment etc., should not call for Government 
approval, for no useful purpose is served by compelling the undertakings to apply for 
permission and a statutory exemption in such cases would be in order. 

within which orders have to be passed. We are aware of the fact that as a result of our 
recommendationsthe work-load of the Commission may inorease in future: We,_however, 
do not envisage any particular delay because of this increased work-load. · The analysis of the . 
disposal by the Commission for the period 1.6.1970 to 30.6.1978 shows that out of 45· 
references made to the Commission under sections 21, 22 and 23, twenty four were disposed 
of within a period of less than 6 months and another 15 were disposed of within a period of 
6 to'9 months. Thus, out of 46 references· 39 had been disposed of within a period of 9 · 
months or so. We have also no doubt that if the circumstances so warrant the strength of 
the-Commission-can be increased to the number permitted by-the Act i.e. 8 members besides · 
the Chairman. At present the Commission consists of only a Chairman and one Member. ' 
so· within the scope provided in the present Act we have no doubt that even with the increased 
wo~~ load disposal of references will not be delayed. 

';_. 
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2.11 Taking into account the experience of the working of the ~MRTP Act in this 
country and the Monopolies and Anti-Trust Legislations in other countries of the world, we 
are suggesting the broadening of the scope of the Act. Thus, while all modern .legislations on 
the subject accept the need for providing, protection to the consumers, the present Act does 
notdeal at all with what is commonly known as unfair, trade practices namely, misleading 
advertisements, false information to dupe consumers etc., it also does not provide for any 
remedy against such practices by manufacturers or dealers. We are, therefore, suggesting 
the need for introducing a new chapter defining these practices and also providing for 
definite remedy to the, consumers against .these unfair trade practices. We are further 
suggesting that if an injury is proved to have been caused to a consumer by any trade 
practice which is prohibited, the same shall be actionable resulting in the recovery of. 
damages by the individual concerned. Being aware of the fact that it may not be easy for an 
individual consumer to bear all the expenses to effectuate this remedy, we are providing for 
an alternative but effective forum in the form of class action which is really in the nature of 
a r,epresentative action meant to provide relief to the poorer sections of the population not 
otherwise in a position to incur the expenses of litigation. Such class action is an absolute 
necesssity ifany legislation to benefit the poor is to be meaningful. We are hopeful that the 
Government, in the legislation that it is contemplating for giving legal aid, would make a 
suitable provision for giving legal aid in the matter of class action of this nature. 
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· 2.16 The foregoing paragraphs indicate our general approach which is brought to 
bear on the consideration of the terms of reference given to our Committee. That general 
approach would be found reflected in the chapters of the report that follow. 

2.15 We are suggesting that the Commission should be a Court of record and should 
have the powers to punish for contempt so that it can really function as an effective body. 
We are also-suggesting some provisions to ensure that the functioning of the Commission 
does not suffer from the application of certain technical rules of evidence or procedure. The 
other suggestions relate to ancillary relief or the remedy by way of injunction which the 
Commission may grant. At present any violation of the provisions relating to restrictive trade 
practices has to be tried before a magistrate. Keeping in mind the need for award of damages 
to the consumer, we are suggesting that the forum for dealing with these violations should 
be the Commission itself. We are of the view that this alone can bring about uniformity 
and better implementation of the Act. 

13 TERMS OF REFERBNCB ANO APPROAClI 



Section 2(6)-"Board" : That part of the definition which states that "Board of 
directors" means the Board of directors of a company is merely tautological. Hence, we 

" 'Memorandum' means the memorandum of association of a company as originally 
framed or as altered from time to time". 

On the same lines, we also suggest that 'memorandum1 may be simply defined as follows :- 

"'Articles' means articles of association of a company as originally framed or as 
altered from time to time including, so far as they apply to a public comany or a 
Government company, the compulsory regulations contained respectively in Table A 
and Table Bin the First Schedule co the Act." 

Section 2(2)-"Articles"/Section 2(28)-''Memorandum": In view of the revised 
definition of 'company' suggested by us and in view of our further suggestions relating to 
compulsory regulations in the case of public companies and Government companies, we feel 
that the present definition of 'articles' in clause (2) of section 2 may be simply put as- 

3.3 Modificatiom 

Section 2(41), Section 6 and Schedule lA-"Relatives" : At present for the definition 
of 'relative' one has to look at section 2(41), section 6 and Schedule IA of the Act. Instead, 
we suggest that section 2(41) may be redrafted on the lines of the provisions of section 6 along 
with an explanation to the effect that if one is related to the other within the meaning of 
this clause, the latter shall also be deemed to be related to the former. The schedule of 
relatives may also be amended to include brothers and sisters of mother and father. Section 6 
may be deleted. 

Section 2(27) and Section 41-''Member" : At present, clause (27) of section 2 does 
not define a member and simply states that the bearer of a share warrant is not a member. 
It is suggested that this clause may be replaced by the definition of 'member' given in section 
41 and consequently section 41 may be deleted from the Act. · 

Section 2(1) and Section 2(29)-" Altor/modifiy" : The existing definition of 'alter' and 
'alteration' and 'modify' and 'modification' may be combined in one definition. These 
concepts, even as defined in the present Act, are mutually inclusive. 

3.2 Consolidation and re-arrangement 

We have felt the need to suggest certain changes either in the existing concepts or 
introduce addional concepts, wherever necessary. Firstly, as part of the overall .review of 
the Act, the Commitee had gone into the existing concepts and definitions and their relevance 
to the new law that we have suggested. We have also paid attention to the need for more 
rational arrangement of the provisions of the Act and the consequent need for changes in the 
definitions. Some of the terms of reference like those relating to the workers' participation, 
managerial appointment and remuneration, social responsibilities of business, professionalisa 
tion of management, etc., have called for certain departures from the existing scheme and 
this, in turn, had given rise to the need for introduction of new concepts and definitions 
on the one hand, and modifications of the existing ones, on the other. In the fol1owing 
paragraphs we are giving our recommendations relating to the concepts and definitions by 
way of consolidation and rearrangement, modifications, additions and deletions. 

3.1 Introduction 

CONCEPTS AND DEFINITIONS-COMPANIES ACT, 1956 

CHAPTER Ill . 
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' . 
"'debenture' includes debenture stock; bonds and any other "securities of a company 
which constitute, except in case of.convertible debenture bonds, a charge' on the assests 
of the company". 

Section 2(12)-'mebentures" : The present definition of 'debentures' which includes 
the ,words •whether constituting a charge on the. assets of the company or not' allows com 
panies to issue unsecured debentures. Issue of unsecured debentures .is another form in 
which long-term borrowings may be made without the debenture holders getting any 
security for the money invested by them, thus making such debentures almost at par with 
company deposits. However, we feel that where convertible debenture bonds are issued, 
these bonds being convertible into equity, the provision for issue of such bonds without 
constituting a charge on the assets of the company- may only be retained. We, therefore, 
suggest that clause (12) of section 2 should be redrafted as follows :- . - 

"(c) with respect to any penalty imposable under this Act, the Registrar or the 
Company Law· Board, as. the case may be, having jurisdiction to impose penalty 
under this Act." 

. . 
· Section 2(11)-"'Court" : In the proposed administrative set up, we .have suggested 

that the Company Law Board and the Registrars of Companies should be clothed 'with power 
to impose penalties for contravention of certain provisions of the Act. We, therefore, 
suggest that the definition of 'court' may be amplified to include the Registrars of 
Companies and the Company Law Board as well by incorporating the following additional 
clause (c) :- · _, 

Section 2(10A)-"Company Law Board" : We find no particular justification for 
defining 'Company Law Board' as the Board 'of Company Law Administration, The 
definition in existing clause (lOA) of section 2 may simply refer to the Company ·Law Board 
as the Company Law Board constituted under section ......... 

" 'company' means a company formed and registered under this Act or a company 
formed and registered under any Act, Acts, ordinance or Laws for the registration of 
companies in force before the commencement of this Act in India including any 
territory now forming part of India." 

Section 2(10)-"Company" : At present, clause (Io) of section 2 defines 'company' 
as a company defined in section 3. According to section 3, 'company' means inter alia 
a company formed and registered under the Act of 1956 or under any of the previous com 
panies laws specified in that section. We, however; do riot consider it necessary that a 
company should be. defined through such elaborate reference to previous statutes, We, 
therefore, suggest that a company may, simply .be defined on the following lines :- 

Our suggestion is based on the fact that the expressions 'book and paper' r or 'book or paper' 
and 'book of account' are used throughout the Act in such a way as to show mutual affinity 
between these expressions and it is desirable that these expressions are put in one place 
in the definition. 

t • 

" 'Book and paper' or book or paper' and 'book of account' include accounts and 
their records, deeds, vouchers, writings and documents." 

Section 2(8) "Book and paper" and "Book or ·paper" : The present definition of 
'book and paper' and 'book or paper' should include the words 'and their records' after the 
word 'accounts' appearing in clause (8) of section 2 and the expression 'book of account' 
should precede the words 'including accounts' occuring in the said clause. The revised 
definition will read as under :- 

" 'Board in relation to a company means the Board of directors of the company." 

would suggest that the existing definition in clause (6) of section 2 be modified to read as 
follows :- 
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Section 2 (31) "Officer in defauh" : Section 5 seeks to give a meaning to the expres 
sion 'officer who is in default'. In the light of our suggestions relating to prosecution and 
penalties-separately dealt with in the new set up of the administrative machinery-it is 
necessary to spell out what constitutes default in the matter of imposition of penalty ·and 
what constitutes default in the matter of imprisonment .. or imprisonment as well as fine. 
Accordingly, it is suggested that the provisions of section 5 may be spelt out in two separate 
clauses, namely= · · · 

(a) For the purpose of any provision in this Act which enacts that an officer oftbe 
company who is in default shall be liable for punishment by way of imprison 
ment or fine or by way of imprisonment and fine, the expression 'officer who is in 
default' means any officer of the company who is knowingly in default for the 
non-compliance, failure, refusal or contravention mentioned in that provision, or 
who knowingly or'wilfully authorises or permits such default, non-compliance, 
failure, refusal or contravention; and · 

. Section 2 (30)-"0fficer" : We have suggested the deletion of the provisions relating 
to managing agents and secretaries and treasurers. Accordingly, the reference to managing 
agents and secretaries and treasurers in this clause may be deleted. The present definition 
of 'officer' does not include an accountant. As a result, it has become difficult to make the 
accountant, wherever there is one, liable for the consequences of default or for serious ir 
regularities in the matter of accounts. We, therefore, suggest that the term <offlcer' should also 
include an accountant for which we have suggested a definition in this Chapter. 

As a consequence of the inclusion of an investment company in the definition section 
itself, the proviso to sub-section (10) of section 372 and Note l 0 to schedule VI, referred to 
earlier, may be deleted . 

" 'investment company' means a public company limited .by shares and carrying on, 
business of only.underwriting in or dealing in shares, debentures, or other securities", 

Keeping the above considerations in mind, we recommend the inclusion, in the 
definition section itself, of the revised definition of 'investment company' on the 
following lines :- 

(iii) 

l 

(iJ In our recommendations on MRTP Act, we have suggested the specific inclusion 
of investment company within the meaning of the expression, 'undertaking'. 
We have also suggested, in Chapter IX dealing with. inter-corporate investrnents/ 
loans,' that an investment company shall not be allowed to invest. beyond 10 per 
cent of the paid up equity capital of the investee ?ompany. 
We are also suggesting a new definition of 'investnient company' which 'excludes a> 
private limited company and which is required to show that its business consists 
of underwriting or trading in shares, debentures and other securities, as distinct 
from a mere acquisition thereof. 
' . 

(ii) 

Section 372 (10) - "Investment Company" : At present, the concept of 'investment 
company' occurs in proviso to sub-section (IO) of section 372 and Note (I) of the ·General 
instructions for preparation of balance sheet' below schedule VI, the concept being broadly 
to describe an investment company as a company whose principal business is the acquis 
ition of shares, stocks, debentures or other securities. The definition of investment company 
is significant mainly from the point of view of granting certain exemptions from . the provi 
sions of section 372 dealing with inter-corporate investments. While we have retained the 
exemptions avaiable to an investment company from the provisions ofsection 372, we have, 
at the same time, addressed ourselves to the problem of preventing the benefit of this 
exemption being availed of firstly, by certain private limited companies overcoming 
the barrier of the limit of 10 per cent applicable to the investee company while 
simultaneously claiming the exemption as regards the limit of 30 per cent applicable 
to its own paid up equity capital and free reserves and secondly, by certain 
companies calling themselves as investment companies but actually functioning as catalyst of 
corporate control, their investments being intended primarily for exercising control over 
companies rather than for doing genuine investment business. In order to achieve these jwin 
objectives, we have made certain suggestions in our Report, which ~ay be summarised.as 
under :- 

REPORT OP THB HIGH POWERED EXPERT COMMITTEE 16 



- -- - -~ 

"Accountant'' t At present the Act does not enjoin upon companies to appoint 
qualified accountants. However, it is inconceivable that' a company which is 
required to comply with the provisions of the Act relating to the maintenance 
of accounts, including preparation of annual accounts, should be able to do so with 

. out hiring the services of a qualified accountant. It is equally inconceivable that a company 
which is required by the Act to maintain cost accounts and, consequently, required to 
appoint a cost auditor, can do so without hiring the services 'of a qualified cost accountant. 
The question of enjoining upon companies of certain size to have the services of certain 
professions including the services of a qualified accountant ·has also to be considered from 
the wider perspective of professionalisation of management, as mentioned by us in Chapter 
V dealing with management structure and professionalisation of management. At the same 
time, it is difficult to prescribe that all companies must appoint a Cost Accountant or a 
Chartered Accountant. We have, therefore, limited our recommendation as regards the 
compulsory appointment of qualified Cost Accountant or Chartered Accountant to com 
panies of certain size. We are, therefore, suggesting a definition of'Accountant' to include 
both Chartered and Cost Accountants. While suggesting a definition, however, it is difficult 
to confine the scepe of the definition to only a segment of the corporate sector. A defini 
tion, by its very nature, must apply to all companies. It is for this reason that we are 
suggestingin the course of our recommendations -in Chapter VIII dealing with Audit and 
Accounts that companies having a paid up capital of Rs. 25 lakhs or more and certain 
manufacturing companies must avail of the services of Chartered Accountants, Cost 
Accountants, etc. The following definition is suggested :- 

3 .4 Additions : 

'turnover' means the aggregate value or' realisation made from the sale, supply or 
distribution of goods or on account of services rendered or both, by a company 
during a financial year". 

"Turnover" : We have suggested in Chapter IV, deletion of section 43A of the A ct. 
However, the concept of'-turnover' as defined in clause (b) of the Explanation to that section 
should be retained as we have recommended that private companies with certain size of 
turnover should be subject generally to the discipline of the Act in the same way as public 
companies. We are not suggesting a new definition of turnover but would recommend that 
the.following existing definition of turnover' be retained and incorporated in the definition 
section itself : ' 

Section 2 (46)-"Shares" : In view of our recommendations to the effect that the 
provisions which permit companies to convert paid up shares into stocks and reconvert 
stocks into fully paid up shares should be deleted, we suggest that the definition of 'share' 
in clause (46) of section 2 should omit reference to 'stock'. 

"prescribed' means, as respects the provisions of this Act relating to the winding up of 
companies except sub-section (5) of section 503, sub-section (3) of section 550, section 
552 and sub-section (3) of section 555, prescribed by rules made by the Supreme 
Court in consultation with the High Courts, and as respects the other provisions 
of this Act including sub-section (5) of section 503, sub-section (3) of section 550, 
section 552 and sub-section (3) of section 552, prescribed by rules made by 
the Central Government, and as respects the provisions of this Act relating 
to the powers of the Company Law Board, prescribed by rules made by the Company 
Law Board." 

Section 2 (33)-"prescribed" : Clause (33) of section 2 dealing with the definition of 
'prescribed' may be amplified to include the rules made by the Company Law Board. The 
revised definition will read as under :- 

for the purpose of any provision in this Act which enacts that an officer of the 
company who is in default shall be liable to penalty, the expression 'officer who is 
default' means any officer of the company to whom the responsibility attaches 
for the default, non-compliance, failure, refusal or contravention mentioned in 
that provision or who authorises or permits or may be deemed to have authorised 
or permitted such default, non-compliance, failure, refusal or contravention. 

(b) 
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" •managing director' means a professional manager appointed as a whole-time 
director by the company in general meeting to manage the whole, or substantially 
the whole, of the affairs of the company, or to exercise substantial powers of manage 
ment, subject to the superintendence, control and direction of the Board, and 
includes a director occupying the position of a managing director by whatever name 
called." 

" 'whole-time director' is a director who is in the whole-time employment of the 
company as a professional manager.•• 

Notwithstanding anything contained in the foregoing definition of free 
reserves, with respect to the liability to the payment of gratuity, one 
seventh of such liability as is outstanding on Ist September," 1978, would 
be deducted in arriving at the amount .of free reserves in respect of such 
companies which have not provided for or have not funded out any gratuity 
liability and in respect of such companies which have been reckoning the 
gratuity liability on cash basis, In respect of companies which have as on 
1st September, 1978, already provided for or funded out gratuity liability, 
such companies shall not be entitled to revers~ provisions already made 
for gratuity liability. 

Managing Dkector/Whole-time Director : Consistent with our suggestions in Chapter 
Von 'Management Structure and Professionalisation of Management', we are also recommend 
ing the inclusion of the following definitions of 'managing director' and 'whole- time 
director'- 

.Explanation II : 

Consistent with our recommendations made in para 17.75, we would also recommend 
.an additional explanation along the following lines, namely- 

~xplanation I : In respect of unquoted investments in shares, the value thereof -will be 
arrived at on the basis of break up value as per the latest audited balance 
sheet of such a company. 

" 'free reserves' means all reserves by whatever name called, including any statutory 
reserves created under any other law for the time being in force and credit balance 
to profit and loss account, but shall not include any sums set aside for redemption of 
preference shares (till such time as preference shares are not redeemed) or reserves 
created on revaluation of fixed assets or reserves created to meet any other liability, 
provided, however, balances under the head 'miscellaneous expenditure' in para I of 
Schedule VI of the Act including debit balance to profit and loss account, deferred 
revenue expenditure, statutory liabilities, arrears of depreciation and provision for 
doubtful loans, debts and advances, excess, if any, of the book value of aggregate 
investments in shares and securities over the market value of such investments, and 
other provisions required to be but not made in the books of accounl shall be deducted 
before determining the amount of free reserves." 

Free Reserves : This term has not been defined. anywhere in the Act. There are 
.references to free reserves in the Act. We suggest the following definition : 

"'auditor' means a person performing the functions of an auditor under any provision 
or provisions of the Act." 

Auditor : At present the term 'auditor' is defined only by way of prescribing qualifica 
·tions in Section 226(1) or in Section 233B(l). We feel that the term should now be defined 
to include an auditor who can be appointed to perform audit of the financial accounts or cost 
accounts as per the provisions of the new Act. We, therefore, suggest that the term •auditor' 
should be defined as follows :- 

" 'accountant' means a Chartered Accountant within the meaning of Chartered 
Accountants Act, 1949, or a Cost Accountant within the meaning of the Cost and 
Works Accountants Act, 1959, and includes, unless there is anything repugnant to the 
context, any other person appointed by the company to perform the functions which 
may be performed by an accountant." 
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In the light of the revised definition of 'company' suggested by us, there is no need to 
retain the definition of 'existing company' in clause (16) of section 2 which we, therefore. 
recommend to be deleted. 

Some of the existing definitions have become obsolete consequent to the abolition of 
the system of managing agent and secretaries and treasurers. We, therefore, recommend that 
clauses (25) and (44) dealing with the definition of 'managing agents and secretaries and 
treasurers' and clauses (3J & (4) dealing with 'associates' of managing agents and secretaries 
and treasurers may be omitted from the present section 2 of the Act. However, as it is 
necessary to still retain the essence of the provisions of section 324A to the extent of 
prohibiting future appointment of managing agents, etc., in the new law, we have suggested in 
Chapter XVII dealing with overall review oft he Act certain safeguards in the form of pro 
visions dealing with 'repeals and savings' in the new law. 

3.5 Deletions : 

" 'worker director' is a director appointed in accordance with the provisions of this. 
Act" 

" 'worker' means a workman as defined in the Industrial Disputes Act, I 947". 

Worker/Worker Director: We have explained in detail our approach to workers' 
participation in management in Chapter XI and in view of our suggestions therein, it is 
necessary that the terms 'worker' and 'worker director' are defined suitably as follows :- 

This definition is on the same lines as the definition of recognised stock exchange in the 
present clause (39) of section 2. 

,. 'recognised shareholders' association' means, in relation to any provision of this Act 
in which it occurs, a shareholders' a,ssociation which is notified by the Central Govern 
ment in Official Gazette as a recognised shareholders' association for the purposes of 
that provision", 

Shareholders' Association : In Chapter VII dealing with the 'Protection of Shareholders" 
Interest' we have suggested that the Government should recognise certain shareholders' 
association who should be entitled to act on behalf of the shareholders. We, therefore, 
suggest the following definition of a 'recognised shareholders' association' :- 

possesses a minimum of ten year's experience in an executive capacity in a com-· 
pany, corporation or a body corporate or in the Government." 

(b) 

and possesses not less than five years' experience in an executive capacity in a company .. 
corporation or a body corporate or in the Government; 

or 

(iii) 

(ii) is a member of a recognised professional body or institution exercising 
supervisory jurisdiction over its members; or 
is a holder of a degree or diploma in management from any recognised 
Institute of Management or from any recognised University; or 

(iv) is a holder of a post-graduate degree from any recognised University; 

'Professional manager' is an individual who - 
(a) (i) belongs to the profession of law, accountancy, medicine, engineering or 

architecture; or 

Professional Manager : We have explained in detail our approach to professionalisation 
ofmanagement in Chapter V and in view of our suggestions therein, it is necessary that the· 
term 'Professional manager' is suitably defined. The following definition, suggested by us; 
takes into account the three traits of professional management, namely, experience, special 
ization in specific skills and proven managerial ability:- 
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For facility of reference, we would suggest that for those definitions and expressions 
cccuring elsewhere in the Act which could not be suitably brought within section 2 itself, 
attention should be drawn in section 2 to such definitions and expressions. Examples in this 
category are definitions or "equity share capital" and "preference share" and "equity shares" in 
section 85, the different types of resolution defined in section 189, definition of "contributory" 
in section 428, definition of "joint stock company" in section 566, etc, The suggested cross 
referencing may be done on the same lines as in the present clause (18) of section 2 
defining a "Government company". Also, we suggest that reference to words and expres 
sions which have become redundant by now may be suitably changed or omitted from 
the existing definitions. Thus, in clause (5) reference to . 'Banking Companies Act, 
1949 (10 of 1949)' may be substituted by reference to 'Banking Regulations Act, 1949 
(10 of 1949)'. 

The definition of 'previous companies laws', occuring in clause (34) of section 2 has only 
relevance for the purpose of including existing companies within the meaning of 'company'. 
In the light of the suggested re-definition of 'company', this definition also appears to be 
redundant and may be dropped. 

In the management structure that we have suggested, we do not visualise the need 
for retention of the category of managerial personnel called 'manager' and hence we 
recommend the deletion of the definition of 'manager' occuring in clause (24) of section 2. 

Further, in the light of our suggestion to transfer some of the existing provrsions in 
the Companies Act dealing with inter-company transactions to the MR TP Act, we also recom 
mend the deletion of the definition of 'group' in section 2(1 SAJ of the present Act. 
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. Although guarantee companies (1,381) constitute a very negligible fraction of less than 
three· per cent of the total companies (51,080) at work in India, they still do have a useful role 
to play as companies for furthering the objects of commerce, art, science religion, charity or 
some .other useful objects and usually formed as a company which does not apply its profits 
or rather income except for these desirable objectives. It is, however, inherent in the very 
nature of these objectives that such companies be formed as· public limited companies. We, 
therefore.Teel that in future, guarantee companies must be required to be formed as public 
limited companies limited, by guarantee only and for the purposes enumerated in the present 
section 25 of the Act. As regards the existing guarantee companies, which numbered I,381 
as pn.3lst_March, 1978, the Central Government should be empowered to issue any directive 
for either getting themselves registered under provisions corresponding to the present section 
25 of the Act or converting themselves into cornp,anies limited by shares. 

4.3 Guarantee companies 

Although the present Act provides for the formation of unlimited companies, the latter 
have hardly had any useful career in the growth and development of the corporate sector, 
According to data available for the year ended on 31st March, 1978, out of 51,080 companies 
(including 473 foreign companies and l,381 guarantee companies) at work in India as on that 
date, there are only 47 companies with unlimited liability. We feel that the concept of a 
company with unlimited liability of its members does not conform to corporate concept 
which necessarily postulates a limited liability. We, therefore, suggest that this type of 
companies should be abolished from the statute book. As a result, clause (c) of sub-section , 
(2) of section 12 and section 32 should be deleted, It is also suggested that the existing 
unlimited companies should be compulsorily required to convert themselves into limited 
companies. For this purpose, the total assets of an unlimited company as reduced by its 
outside liability should be taken as the capital which should be deemed to be paid up and the 
company concerned should be made to file an annual return, on this basis, within a period of 
six months from the commencement of the new Act. 

4.2 Unlimited companies 

The Act also mentions three special types of companies, e.g., holding and subsidiary com 
panies, Government companies and investment companies. Our recommendations covering 
these special types of companies will be found respectively in Chapters XVII, XIV and III. 
We think that while the basic classification· of companies into public and private limited 
may be retained, a few structural changes within this broad classification are nevertheless 
called for. 

(b) companies limited by guarantee (either with or without share capital); and 

.. (c) companies with unlimited liability (either with or without share capital). 

fa) companies limited by shares (sub-divided into public, deemed public and private 
companies); 

4.1 One of the terms of reference of the Committee is to consider the provisions of 
the.Companies Act with respect to the classification of companies, The Committee is required 
to consider and report on what adaptations and modifications are necessary in the provisions 
of the Act in their application to entrepreneurs in medium and small scale sector carrying on 
business as joint stock companies. We are also required to indicate what further changes are 
necessary to be made in the Companies Act regarding the establishment of places of business 
and operation of foreign companies in India. Keeping in mind the terms of reference, the 
Committee decided to have a fresh look at the question of classification of companies. At 
present, companies are classified as under:- 

CLASSIFICATION OF COMPANIES 

CHAPTER IV 



Private companies will be prohibited from . ' 

(a) accepting deposits qr borrowing money from members of, the public, except 
from their own directors, shareholders and their relatives; and -c- ' 

(b) borrowing long-term loans· of more than· three 'years from public financial 
institutions in excess often lakhs. of rupees.' ' , 

It is clarified that this will not prevent private companies from raising short-term . 
loans from public financial institutions or from raising funds from other, -financial . 
institutions including licensed'money-lenders, . _ . _ , 
whenever any ~fthe conditionsmentioned fa·~Ia~s·e (4) ~r~ fulfi¥ed inrespect ~of'a. - 
private company, then notwithstanding anythmg contained, in the Ali:t, all tlie 
provisions of the Act applicable to public companies~xcept'l:,]t~ (pres_~n~~ sections, .. 

.(2) 
.· --·· 

(I) 'Private company' will remain as defined in section 3(1) (iii) of the Companies 
Act. 

4:5 Severalsuggestions were conside~ed by the C~~mittee on the question as to which 
companies should (or should not) be classified as public or private companies. Views were 
expressed that authorised or paid up capital, as indicator of size, and value of turn-over or . 
sales, as indicator of the extent of operations, could also form the basis for such classification. 
We feel that authorised or paid up capital may not constitute a true test of the size of the 
companyand, as such, any monetary ceiling in terms of authorised or paid up· capital for 
the purposes of classification may not be desirable'. However, we subscribe to· the view that 
'private companies· which are less capital intensive but have considerable consumer, and 
employee interest because of its high tum-over+should be subject to the discipline of specified 
provisions of the Act which are at present required to be complied with by public companies. 
Similarly, private companies in which there is significant financial interest of public com 
panies or which by themselves have a substantial stake in public companies should be subject 
to certain specified regulatory provisions which are applicable to public.companies. Further, 
we feel that private companies should confine their activities to a limited sphere and should 
essentially be formed for running small business as for instance, ancillary industry. Such 
privatecompanies should, therefore, be prohibited from placing any reliance on finances from ·. 
the public in any. form or on long-term borrowings. We have reviewed the concept.of a 
private company 'in the light of these considerations and we recommend as follows : ....,...> 

At present a public limited company is defined· simply as one which is not a private 
limited company. In order to constitute a private limited company, it is only necessary to 
provide certain restrictions and prohibitions in the articles of association, namely, restriction 
on the total number of members, restrictions "on transferability· of shares and prohibition of 
invitation to the public for subscribing to shares and debentures. The Committee felt that 
while the basic criteria for 'classification of companies into public and private limited need not 
be disturbed, it is certainly difficult to ignore the larger consideration -of what really lends 
public character to a company andgo simply by the declaratory statement of a few simple set 
of restrictions and prohibitions. It was .felt that there are a few fundamental considerations 
of public interest which cannot be easily overlooked in-regulating the working of public and 
private companies. The Committee, for. example, considered, among others, the question 
as to how far it is justifiable to allow private companies to invite or accept deposits 'from the 
public when, onprobably similar considerations these- companies are already prohibited from 
inviting the public to subscribe to debentures, public deposits being hardly any different from 
unsecured debentures; and also as to whether the size and consequent extent of operations of 
a company, necessarily affecting a segment of the economy and the. consuming public, should 
not automatically make a private company ineligible to continue as such and rather make it 
amenable to the discipline of a public limited company. In this context, the Committee also 
considered the concept of a deemed public company appearing in the present section 43A of 
the Act and was of the view that the three essential ingredients of a deemed public company, 
namely, a certain size of turn-over, a certain proportion of investment by a private company 
in the subscribed capital of a public company and lastly, a certain proportion of investment 
by apubliccompany in the subscribed capital of a private company, can as well form part of 
the· larger consideration, in making certain private limited companies amenable, so long as 
these ingredients are present, to the overall discipline of public limited companies I thus doing 
away, with the need for the deeming provisions of section 43A in the ·Act. s. 

l I ' ! - . r ~ • 

4.4 What constitutes a public limited company 
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· ·· .. 4.8 What should be 'thecriteria forrprivate limited companies of a small siie'? The 
following considerations are pertinent :-:- _ . · · 
1 I . _• • 

(a) An analysis of the capital structure of the companies of India shows _that j~ is 
essentially pyramidic, thebase being much broader than the apex .. Less than five 
per cent of the total number of companies have a .paid-up capital of more than 
twenty-five. lakh rupees each; in other words, out of a total number. of.4~ •. 856 

·· companies·liniited by shares in India as on 31st March, 1977, about.44,00.0 have a 
;tpaid-up capital·· of less than twenty-five Iakh rupees each. . Out. of these 44,~00 
companies,(the·non-Gove.rnment. private limited companies account for 38,900 
companies. of which ninety, per cent have a paid-up capital ofless than five lakh 
rupees each: · 1 

'. ' 
' c (bf According to.present policy, investment· in plant and machinery. upto ten lakh 

, rupees qualifies for r.~gistrati.0;11 in th.e var~ous S.t~~e Directorates (of Industries) in 
the small scale sector .. Such investment, is permitted to go upto fifteen "1lakh 

. :rupees for·_ ancillaries, r , • , ' , ., ; • • •.. • • • :. _ ;_ ~ 

-,, 

Most small companies are not only registered, but are in fact, registered as private 
limited companies. We have anxiously consjdered whether it is possible to extend-the ~scope 
of exemptions and privileges now enjoyed by, private limited companies to such private limited 
companies as are of a small.size: in the medium and small scale sector-the corp.orate badge 
of the modestentrepreneur. We think it is. By doing so we think corporate . growth in the 
medium and small sector would be greatly encouraged. 'One.must, however, safeguard.against 

- adjuncts or appendages of large scale business creeping into the exempted .fold. Quite .often, 
;exemptions'from the provisions: of anenactment are regarded by ths unscrupulous .as loop- 
holes in the law. · 

4.7 'Companies in the small scale sector 

. .: 4.6 Consistent witl1 this, we would recommend that the proviso to sub-section (1) of 
section 31 be deleted and it be made clear that it will not be permissible for a ·public company 
to convertitself into a private company. · 

(6j 

t.. 

. (b) whenever in any financial year twenty-five per cent or more of the paid-up 
share capital of the private company is held by one or more public limited 
companies; or . . 

(c) whenever in any financial year twenty-five per cent or more of the paid-up 
share capital of ~- public company is held by the private company. The 
provisions mentioned in clause (3)'above would apply only from the date on 
which either of the aforesaid events [in (b) or {c) above] has taken place. 

! • 4 4 

The provisions applicable to-public limited companies would continue to apply to 
such private companies once the conditions· at (a), (b) and/or (c) mentioned in 
clause (4) have been· attracted, · - 
It shall be the duty of every private company to intimate the Registrar of Companies, 
alongwith its balance-sheet and profit and loss account whether the 'provisions in 
clause (4) above became applicable during the year in question and. whether the 
company has complied withthe provisions applicable to such private companies 
as a consequence thereof. 

(7) Default in compliance will be visitedwith penalties. 

(5) 

whenever the turn-over of a private company exceeds in any financial year one 
crore rupees 'the provisions mentioned in clause· (3) above would apply on and 
from the expiry of the period of three months from the last date of the 
financial year during which the private company had the said ·annual turn 
over; or 

. (a) 

70, 81, 171-186,255-257, 259,"264-266, 270, 300 and 400-shall apply to such a 
, private company. 

The condidons mentioned in clause (3) which would attract the provisions appli 
cable to public limited companies would be - 
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The expression 'foreign company' has a special meaning assigned to it under the.present 
Act. It does not fall within the definition of a company which, according to theAct; must be 
a company which is either registered under the present Act or is an existing company, that is, 
a company registered under any of the previous Company Laws. It simply means a company 
which is incorporated outside India, the term 'company' in. this case being understood in the 
general sense and not in the special sense in which it is defined in the Act, In this sense, it 
satisfies the definition of a body corporate under the Act, although it is a special 
type of body corporate, which is not only incorporated outside India but has 
also established a place of business in India. At present, there are a ~argl? · number of 
subsidiaries of multinationals carrying on business in this country although they are registered 
under the Indian Law. There are also some companies, registered under the law of this country, 
which have a pre-dominant non-resident interest ranging from anywhere between twenty-five 
per cent to seventy-five per cent. These companies are Indian companies although they are 

, ·sometimes referred to as foreign companies in popular parlance. The provisions of the Foreign 
Exchange Regulation Act do, however, equally apply to both categories of companies, that is, 
companies registered under the Companies Act, 1956, or any other previous company law but, 
having a non-resident interest and also companies incorporated outside India and having place 
ofbusiness in this country. The present Act uses both the expressions; 'body corporate' and 
•company', throughout the Act, and strictly speaking, wherever in any section of the Act the 

. word 'company' is used, foreign companies would appear to remain outside the scope of that 
section. In actual practice, difference in the expression used may create difficulties ·of inter 
pretation. I'hus, in section 598 penalties are prescribed for officer or agent of· the company 

- who is in default in respect of non-compliance by foreign' companies of the provisions of 
sections 592 to 597. As regards sections 599 to 602 of Part XI dealing with foreign companies 

4.to Foreien companies 

It should be possible to have a division of undertakings by suitable arrangement or 
compromise, without Court intervention, if seventy-five per cent of all shareholders 
have agreed to the compromise or arrangement and if there are no creditors 
to be satisfied. 

(iv) 

We would also recommend certain additional provisions with respect to such small companies 
as follows :- _ 

(i) As far as the powers of the central Government .are concerned, whether executive 
or judicial, the same may be varied to the extent that the matters requiring judicial 
consideration may be disposed of, as far as the small companies are concerned at 
local and regional levels of the Central Government, the Company Law Board 
or any officer thereof with necessary delegation of powers. Thus, powers of a 
purely executive nature may be exercised by the Registrar or the Regional Direc 
tor, with certain exceptions being provided depending on the nature of the power 
to be exercised. A complete delineation of these powers and functions, indicating 
the scope of decentralisation proposed has been indicated separately by us in 
Chapter XVI dealing with administrative machinery. 

(ii) As regards meetings and proceedings, the provisions of the Act relating to private 
limited companies may apply to such companies subject only to the provisions in 
their own articles. · " 

(iii) The powers of the Court, if any, under the Act shall be exercised by the District 
Judge of the District in which the registered office of the company is situate, 

4.9 Having regard to these parameters, we feel that private companies may be further 
classified into small private companies and other private companies. Small private companies 
would be those private limited companies which have a paid-up capital of not exceeding five 
lakh rupees-this would cover the pre-ponderant majority of non-Government companies at 
present functioning as private limited companies. Such private companies would be eligible to 
further exemptions and privileges as shown in the Annexure. In order, however, to enjoy these 
exemptions and privileges, the small companies must satisfy the following two conditions :- 

(a) the small company does not have a body corporate other than a Government 
company or statutory body, or a public financial institution or a bank, as its 
shareholder; and 

(b) the small company does not invest in the shares of another body corporate. 
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(a) they are not companies within the meaning of the Act and the provisions of the 
Act would not, in general, apply to them unless any. section , in the Act either 
specifically refers to a foreign company or refers generally to bodies corporate; 

in some of the sections of the Act, the provisions have been made specifically 
applicable to foreign companies, e.g,, sub-section (2) (b) of section 202; 

(c) some sections of the Act apply to foreign companies because of the use of the 
expression 'body corporate' in those sections, e.g., sections 4, 42, 43A, 370, 
372, etc; 

(b) 

4.11 On the other hand, advantage can be taken of the provisions of the Act which 
are applicable to foreign companies, specifically or by implication, by some persons forming 
themselves into a company under any foreign law and carrying on the entire business in this 
country as a foreign company. The Amendment Act of 1974 has, therefore, made a provi 
sion in the present section 591 of the Act to the effect that where not less than fifty per cent 
of the paid-up share capital of a company incorporated outside India and having 
a place of business in India, is held by one or more citizens of India or by such 
citizens and partly by such bodies corporate, the provisions of the Act as a 
whole would apply to such a foreign company as if . it were incorporated in 
India. The Amendment Act of 1974 has also extended the provisions of the Act further, in 
respect of certain matters, to all foreign companies. Thus, foreign companies are now 
required to file an annual return with the Registrar besides being subjected to the provisions 
relating to maintenance of accounts, cost audit and special audit, and in respect of investi 
gation, etc. Thus, the present position with regard to foreign company may be summarised 
by saying that- 

and also as regards other provisions of the Act which apply to foreign companies as bodies 
corporate, it may be difficult to decide the question of penalty. This is because section 5 which 
defines 'officer who is in default' refers to companies only. In some sections of the Act, 
although the expression used is 'company', a· separate sub-section appears to have been added 
to include foreign companies by implication. Thus, in section 4, which defines holding 
company and the subsidiary, a separate section has been added, namely, sub-section (5) which 
states that the expression 'company' in that section also includes a body corporate. Similarly, 
in sub-section (4) of section 394 dealing with reconstruction and amalgamation of companies, 
the expression 'transferor company' has been defined to include a body corporate, thereby in 
cluding a foreign company by implication. There are, however, a large number of sections 
where the expression used is 'body corporate' thereby including a foreign company. These 
sections are sections 42, 43A, 49, 89, 108A to 108C, !12, 159, 187, 202, 204, 209, 209A, 
212, 220, 221, 233A to 251, 253, 261, 370, 372, 391 to 394~ 432, 457, 544, 584, 615, 635B. 
These sections deal with the following matters :- 

1,a) holding-subsidiary relationship; 
(b) loans and investments made by the company; 
(c) certification of transfers; 
(d) annual return to be filed with the Registrar; 
(e) representation at meetings as members; 
(f) right of undischarged insolvent of managed companies; 
(g) appointment of body corporate to office or place of profits; 
(h) right of members to obtain balance sheet etc. and duty of officer to make 

disclosure; 
(i) maintenance of inspection of books of accounts, cost records and cost audit and 

special audit; 
G) power of the Registrar to call for information and investigations; 
(k) prohibition against the appointment of bodies corporate to certain offices; 
(1) mergers and amalgamations; 

(m) winding up provisions (partly). 
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(2) Sub-sections (3), (4) and .(5) of section n may be redrafted as sections (4), (5) 
and (6) respectively. 

i'., 

"(a) No body corporate incorporated outside India shall be allowed to establish 
or operate any place of business in India for the purpose ,of engaging in agri 
culture including plantation, production, processing, manufacturing, .. or 
mining activities or for the distribution of goods produced in. India or -for 
generation of electricity or power of any kind or in construction, activities, 
unless it is registered as a company under this Act; · 
No body corporate incorporated outside India of which not less .than fifty 
per cent of the paid-up share capital (whether equity or preference, 'or partly 
equity or partly preference) is held by one or more citizens of India or by one 
or more bodies corporate incorporated in India, or by one or. more citizens 
of India and one or more bodies corporate incorporated in India, whether 
singly or in the aggregate, shall be allowed to establish or operate a place of 
business in India unless it is registered as a company under this Act." 

(b) 

(1) In section 11, a new sub-section, viz., sub-section (3) should be added to read as 
follows :- · · · · - 

4.12 In our view, the present position with regard to foreign companies as summa 
rised in the foregoing paragraphs, is rather unsatisfactory.' We are particularly against the 
practice of first allowing certain bodies corporate incorporated outside India to be registered 
as foreign companies and then apply a large number of sections in the Act, not otherwise 
applicable to them by making indirect provisions here and there and from time to time. 
Instead, it would be desirable to lay down certain conditions under which all ·bodies corpo 
rate desirous of establishing place of business in India must necessarily subject themselves to 
the discipline of law of this country by following the normal procedure of registration and in 
corporation under the law of the land.: We are aware of1 the fact that advantage has been 
taken and is likely to be taken in future by persons incorporating themselves-as a company 
under the very liberal laws obtaining in some countries and by operating their. business from 
this country as foreign companies. This practice is particularly objectionable when the real 
persons in the control of these companies happen to be Indian citizens. We are· also unable 
to appreciate as to why registration under the Company Law of this country should not be 
insisted upon where the activities of the company in this. country are confined to agriculture 
includmg plantation, mining, processing, manufacturing, production of energy, etc., espe 
cially when there are large number of instances where the registration under the law in this 
country has been effected to carry on activities in these fields by way of forming of .subsidia 
ries of companies incorporated outside India. At the same time, we are conscious of the 
difficulties in insisting on compulsory registration of every branch of a foreign 'company ope 
rating in this country irrespective of the field of operation as well as the extent of· operation. 
Thus, there is, in our view, certainjustification for allowing airlines, shipping or insurance 
companies to establish their branches in this country for registration as companies under the 
Indian statute. Banking is also another field where possibly an exemption is justified from 
compulsory registration although we suggest that this exemption should not be extended to 
non-banking financial companies registered outside India and operating as branches in this 
country. In general, companies operating in the tertiary sector may still be allowed to con 
tinue as foreign companies. In the case of .trading companies, however, such exemption 
should not be allowed. Mostly, these trading companies work as associates of Indian subsi 
diaries of well-known multinationals and operate as branches in India for purpose of solely 
marketing products of these Indian subsidiaries. We, therefore, suggest that' the law relating 
to foreign companies should be rationalised on the following lines :- . 

(d) by the.Amendment Act of 1974, a new clause, viz., clause (b) -of sub-section (3) 
of section 600 has been added and by virtue of this clause, sections 159, 209, 209A, 
233A, 233B and 234 to 246 have been made applicable to foreign companies; 

(e) the specific provisions which are applicable to a foreign company are incorporated 
in a separate part, namely, Part XI, that appears in the present Act in sections 
591 to 602; - 

(f) a new sub-section, viz., sub-section (2) of section 591 has been: added by the 
Amendment Act. of 1974 by 'which a new class of foreign companies, namely, 
'deemed' compames, has been created. · . _ · .. 

REPORT OF THE' HIGH POWERED ExPERT COMMITTEE 26 



The formulation of a code of conduct for multinationals is a complex process 
and involves the consideration of a number of inter-related issues. It involves coordinated 
action by home country, host country and international organizations/agencies. Presently, 
the formulation of a code of conduct for multinationals is under consideration by the 
United Nations Commission on Transnational Corporations. The code of conduct, when 
eventually formulated, is expected to cover various aspects including disclosure of 
information by multinationals. Of the several Groups of Experts going into the formulation 
of a code of conduct, the one on International Standards of Accounting and Reporting is 
understood to have submitted its report which, accompanied by a report of the Secretary 
General of the United Nations, came up for discussion before the Commission in Vienna 
in May this year. An Inter-Governmental Working Group of Experts is likely to be 
set up under the aegis of the Economic and Social Council of the United Nations to 
consider the further follow-up action to be taken in the field of International Standards 
of Accounting and Reporting in the context of formulation of a code of conduct for 
multinationals. This process and the eventual adoption of recommendations in this regard 
by the United Nations Commission and the Member-States is likely to take quite some 
time. At this stage, the Committee thinks that the Government may like to await the 
recommendations of the Commission and may meanwhile consider such matters as require 
urgent attention for suitable incorporation in the law as regards the additional disclosures 
pr compliances to be made by multinationals in public interest. 

4.13 Multinationals 

(5) The existing provisions relating to foreign companies should be streamlined 
to remove the existing obscurities on the lines indicated above and should 
then be made applicable to the existing foreign companies which do not fall 
within any of the categories mentioned in sub-section (3) of section I I. For 
example, the provisions contained in sections 603 to 608 dealing with prospectus 
issued by foreign companies may be deleted and suitable provisions 'made 
in section 600 mcluding the prospectus provisions contained in Part III of 
the Act. In future, foreign companies should be exempted from registration 
as a company under the Act only if they do not fall within those categories. 
However, it is our recommendation that the provisions of clauses (c), (e) and 
(f) of section 433 should be made applicable to foreign companies and all 
the provisions relating to winding up of companies, following the applicability 

- of those clauses of section 433' shall apply to foreign companies. 

·I' 
(4) All existing foreign companies which fall within sub-section (3) of section 11 

must register themselves under the new Act within a period of six nonths 
from the commencement thereof. 

(3) Sub-section (2) of section S91 may be deleted. 
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9. Section 228 
Proviso to sub-section (2)-'or a small company' may be inserted after the words 

'a banking company'. 

Sub-section (4)-Provision should be made for specific exemption from branch audit 
for small companies. 

10. Section 292 
Specific provision enabling small companies to pass all resolutions of the Board of 

directors by circulation is recommended for insertion in this section. 

8. Section 217t2A) 
Small companies shall be exempt from the provisions of this section dealing with 

disclosure of particulars relating to employees. 

7. Section 211/Schedule VI 
A considerably simplified form should be prescribed regarding contents of balance 

sheets and profit and loss account; and for this purpose, sub-section (3) of section 21 l 
is recommended to be replaced to provide for this exemption specifically. 

6 .. Sections 205(2A)/205A./205B 
Small companies shall be exempt from the provisions of these sections. Conse 

quential changes will be made in section 205B. 

5. Section 159 
A considerably simplified form is recommended to be prescribed as regards annual 

returns to be filed by small companies. 

4. Section 77(1) 
The need for obtaining Court's confirmation is recommended to be done away with; 

instead, approval of the Company Law Board will be sufficient. 

3. Section 21 
No approval of the Central Government shall be necessary if not less than seventy 

five per cent of the shareholders holding not less than seventy-five per cent of the 
voting· power agree to the change of name of the company. Such change should be 
publicised in national and local dailies. 

2. Section 17 
Alteration of the memorandum having the effect of change in place of registered 

office from one State to another may be effected without the approval of the 
Company Law Board but with special resolution, if factory pr factories of the company 
or other principal place of business are located in the State to which the registered office 
is proposed to be shifted. 

1. Sections 15/30/40 
Printing of memorandum and articles of association shall not be obligatory. Small 

companies may cyclostyle the documents, each page signed by Secretary. Since the 
documents are required to be maintained for a number of years, whenever any alteration 
is effected, the companies shall be required to file afresh the revised documents. 

EXEMPTIONS AND PRIVILEGES FOR SMALL COMPANIES 

ANNEXURE 
(Vide Para 4.9) 
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15. Section 560 
Registrars of Companies are to be . empowered to strike. off names of small 

companies after declaration accompanied by an affidavit from all directors in a printed 
form is filed with the Registrar to the effect that the companies have satisfied all debts 
or that there are no debts. · 

14. Section 425 
Power to entertain application for winding up of small companies m~y- be conferred 

on the District Courts. 

13. Section 408 
Powers of the Central Government under this section shall not be exercisable in 

respect of small companies. 

The powers under these sections, now vested in Court, are to be given to the 
Company Law Board. 

I 2. Sections 391-407 

I 1. Sections 294-294AA 
The prohibition against selling arrangement or agreement in notified industries should 

not be made applicable to small companies. 
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5.5 While there is no doubt that even when the system of managing agency was 
prevalent, there were companies relying on people who had developed expertise in corporate 
management and who we may describe as professional managers, it is the abolition of 

5.4 In our country, the development of a distinct managerial class cannot be· 
said to have taken place ju any systematic manner. In most cases, the managing agents 
represented the controlling group of shareholders of the company and the divorce between 
ownership and management in managed companies was more illusory than real. Reflecting 
their awareness of this situation, the Joint Select Committee of Parliament, in relation 
to Companies Bill, 1953, had recommended an alternative system of management, called,. 
the management by secretaries and treasurers, in the hope that this system would usher 
in a .new class of professional managers not having anything to do with the ownership 
of the companies. However, even at that time, apprehensions had been voiced both 
inside and outside the Parliament that the new system of secretaries and treasurers would 
only help the managing agents to put on a new garb. Within less than a decade, these appre 
hensions proved to be correct and the Managing Agency Inquiry Committee, having found 
that there is no distinction between managing agents and secretaries and treasurers, recorn 
mended the abolition of this class as well. 

5.1 Jn the Government resolution appointing the Committee, it has been rightly 
pointed out that some of the provisions of the Actvhave proved to be ineffective to meet 
the present day need of corporate management and administration". We have been 
specifically requested to consider, in this connection, the following important aspects of 
the corporate management structure: 

(a) exercise of managerial powers; 
(b) workers' participation in management; 
(c) professionalisation of management; and 
(d) reorientation of managerial outlook. 

5.2 It would be a valid generalisation to say that managerial powers should be: 
exercised not merely for the interest of the shareholders or a section thereof but also in 
the interest of the creditors, the consumers, the overall growth of the company and also 
keeping in view the consideration of public gocd. Efficient corporate management is not only 
conducive to bringing about harmonious industrial relations, giving a square deal to the 
consumers, protecting corporate capital while ensuring an adequate return thereon and 
continuously striving towards increased productivity, but also in the overall interest of the 
working of the national economy. Thus, a company which is continuously ill-managed not 
only does harm to the shareholders of the company but is also likely to become a burden on 
the economy. 

5.3 In the changed development of the structure of the corporation, a wide gap 
has arisen between control and ownership on the one hand and management and 
ownership on the other. An average shareholder, in recent times, can be viewed, more 
often than not, as an investor rather than as one who is interested in control. Nevertheless, 
the law must see to it that the gap between the shareholders, who are the owners, and 
the directors, who are in control of the destiny of the company, does not become so wide 
as to endanger the interest of the shareholders. Size ofthe companies now generally 
is such that their management requires certain professional expertise, apart from 
entrepreneurial skill. Professionalisation of management is, therefore, not a mere concept 
but is, in fact, an inevitable necessity for the well-being of the company itself. 

B~u:kground 

MANAGEMENT STRUCTURE AND PROFESSIONALISATION 
OF MANAGEMENT 

CHAPTER V 



Representation of Minority on the Board 

5.8 The generally suggested solution for giving an effective voice to the minority-vas 
a countervailing force-s.has to grapple with two most practical difficulties. The system. of 
proportional representation by cumulative voting, or by single transferable vote, apart from 
the complexity it introduces in the election of di rectors, is unlikely to be effective in bringing 

·Complexity of the problem-Two-tier Board-workers' participation 

5.7 We had recognised from the beginning the complexity of the problem arising out 
of the inter-dependence of all the important aspects of management rendering it difficult to 
make recommendations in respect of any one of these matters without reference to the others. 
We have more fully dealt with the conceptual and the practical aspects of the problem of 
workers' participation in ownership and management in Chapter XI and it may suffice here to 
observe that the final conclusion of the Committee has been against the compulsory adoption 
.of a two-tier board in this country. 

We are also providing for certain safeguards with regard to the minimum and maximum age 
limits (para 5.12). 

or 
(b) possesses a mmunum of ten years' experience in an executive capacity in a 

company, corporation or a body corporate or in the Government". 

·"A 'professional manager' is an individual who 
(a) (i) belongs to the profession of law, accountancy, medicine, engineering or 

architecture; or 
(ii) is a member of a recognised professional body or institution exercising 

supervisory jurisdiction over its members; or 
(iii) is a holder of a degree or diploma in Management from any recognised 

Institute of Management or from any recognised University; or 
(iv) is a holder of a post-graduate degree from any recognised University; 

and possesses not less than five years' experience in an executive capacity in a. 
company, corporation or a body corporate or in the Government; 

5.6 We, however, agree with the views generally expressed in this connection that 
rt rs difficult to legislate fully on professionalisation of management without defining 
what professional management is. There are certain areas of management which are, 
beyond doubt, within the competence of such professionally qualified people as chartered 
accountants, cost accountants, company secretaries, engineers and people having specializa 
tion in management sciences. Q,1 the other hand, it has been pointed out to us that profes 
sional approach to management is something which does not necessarily follow from 
the possession of certain professional qualifications and that instances are not rare where 
such professional approach to management has been developed and applied by people 
not necessarily having professional qualification but having considerable experience in a 
particular field of corporate management. We are, accordingly, suggesting a definition of 
'professional manager' which takes into account the element of specialized knowledge as 
well as specialized experience, more intensive or extensive experience being insisted upon 
for a professional manager not possessing certain qualifications. Our suggested definition 
is as follows: 

the managing agency system itself which has had a salutory effect in helping companies 
to reorientate themselves to the changed situation which called for management by the 
technostructure. There is growing evidence that, in order to cope with the complexities of 
modern business, more and more professional people are taking up positions in companies 
previously held by owner-managers. One important step which the Government had 
taken right in 1956 was to conceive of the profession of company secretaries. Finally, the 
Amendment Act of 1974 provided for compulsory appointment of whole-time secretaries 
in companies of certain size, namely, companies having a paid up capital of Rs. 25 lakhs or 
more. This process of professionalisation of management needs to be carried forward. 
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;,;J°., . 5.12- .Consistent ~ith our general approach to' insist on Governmental ._approvals .only 
.in .. exceptional cases and to allow the companies to function freely within the limits of certain 

,App.ointment of managing and whole-time directors 

.: 5.11 In the light of our suggestions for appointment of certain proportion of the 
Board from among the workers, we also recommend certain consequential changes in the 
provisions of the Act relating to constitution of Board of directors besides the new provisions 
recommended by us in Chapter XI dealing with "workers' participation hi ownership and 
management". Thus; it should be ,provided in section 265 that the provisions made therein 
fire subject to any proportion which the company is required to maintain as regards the 
worker-directors. Also, it should be clarified that there shall be no stipulation in the articles 
of the company as regards qualification shares to be obtained by worker-director. Suitable 
reference in this respect should be specifically made in sections 266 and 270. 

ReTiew of the existing provisions 

' 5.10 While suggesting the necessary legislative measures in order to incorporate the 
above provisions in the Act, we have also been guided by a few additional considerations. We 
have, for example, found that the form of management by manager, though provided for in 
the statute, has not found much favour with companies in general. The appointment of a 
manager by the company is so rare that it is as good as not being there at all. We have, 
therefore, suggested the deletion of the definition of=managers' in clause (24) of section 2. 
Consequently, we suggest that reference to 'directors who are managers' occuring in section 
318 should be dropped. The provisions of sections 384 to 388A relating to 'manager' would 
become redundant and should be deleted from the Act. We are, however, retaining a 
definition of 'managing director' in the Act although we have suggested that a whole-time 
director should include a managing director as well. The effect of this suggestion is that 
when a company has only one whole-time director or managing director, he will be deemed to 
have the management of the whole or substantially the whole of the affairs of the company. 
Where, however, there are more than one managing director or whole-time director in a 
company, the individuals appointed should be deemed to have been entrusted with substantial 
powers of management only. We suggest that section 197A may be suitably redrafted to 
provide for the above suggestions. 

Certain companies to bafe managerial personnel 

.. 5.9 As the Act stands today, a company can appoint three types of managerial 
personnel, namely, a managing director, a whole-time .director,_ or a manager. However, as 
there is no compulsion on any public company to nominate or designate a person as manager, 
managing director, etc., the object of securing governmental approval for appointment 9f 
managerial personnel has sometimes been by-passed by1 companies. In para 5.12 we are 
suggesting that all appointments of managerial personnel must be approved by the share 
holders by special resolution. We are anxious to see that this proposed requirement is not 
similarly by-passed by companies in future, We would, therefore, recommend that, as far 
aslarge public limited companies are concerned.. that is companies having paid up capital 
Rs. 50 lakhs and more, it should be made obligatory to have a managing or whole-time 
director. The company can, of course, have more than one managing or whole-time director. 
This suggestion is based on the Committee's belief that large size companies with diversified 
nature and complexity of operations cannot be successfully managed without somebody being 
specifically charged with substantial powers of management. 

about genuine participation by the large mass of shareholders, not interested .in politicking 
and dispersed throughout the country, The other difficulty is to have a satisfactory definition 
of •what constitutes a minority'. The definition of minority shareholders as. constituting that 
group of shareholders which is not represented on the Board, whether constituting the actual 
majority of the shareholders of the company or not, though theoretically acceptable, is 
nevertheless difficult to . identify in practice for any meaningful purposes. ,We, therefore, 
consider the question of the •minoriti having a say in the management of the affairs of a 
company independently of providing for any representation in a certain proportion on the 
Boards of companies. We are, therefore, recommendjng a number of safeguards against 
erosion of shareholders' rights in Chapter VII dealing with "Protection of shareholders' 
interests". 

REPORT OF THB HIGH POWERED EXPERT COMMITTEE 32 



_j 

(6) The Company Law Board shall have power, on a referencebeing.made. to it, to 
pass such interim orders as the nature of the circumstances of the case may require 
provided that no such order restraining a person to act as managing or whole-time; .director 
shall be passed 'Yitho,1:1t giving an opportunity ofbeing heard. 

(S) The High Court, on hearing an appeal under section 100 of the Code of Civil 
Procedure, shall, in addition, have the power to .order removal from office of any managing 
or whole-time drector, and in the event of there being no appeal from the decision of the 
.Compariy Law Board within the time prescribed, -the Company Law Board may order the 
removal of such person as managing or whole-time director of the company .. 

Provided that before the Central Government decides to refer and state a case for the 
decision of the Company Law Board; it shall give the person concerned an opportunity of 
being heard. · ' 

- (3) The person against whom the case is referred to the Company Law Board under 
this section shall be joined as a respondent to the reference and no order shall be passed by 
the Company Law Board without giving an opportunity to the person concerned of being 
heard. - 

· (4) An order passed by the Company Law Board that, by reason of the prosecution 
and conviction of the person concerned of the offences referred to' in clause (2) above, the 
person appointed as managing or whole-time director is not fit and proper to be appointed as 
managing or whole-time director shall be appealable to the High Court. if it satisfies the 
provisions of section 100 of the Code of Civil.Procedure, 

(2) 'Yhere, on an. application made ~o .. ~~~ Central Go".em:g:ien~ by 100 members or by 
persons holdingHl per .ce.µt:of the total. vo~m~ pow~r, .or on. Its own information, It appears 
that the person appomted as managmg · or whole-time director has been prosecuted and 
convicted of an offence specified in the Econcmic Offences (Non-application of Limitation) 
Act and of the provisions of the Companies Act and the Monopolies Act, and that the 
Central Government is prima facie of the opinion that by reason that the offence of which 
the person concerned is convicted is such that he isnot fit to be appointed as managing or 
whole-time director of a public companyrthe Central Government may refer the same to the 
Company Law Board with the request that the Company Law Board may inquire into the case 
and record a decision as to whether or not, by reason of. the, said . conviction such: person . is 
not fit and proper to hold the office of managing or whole-time director. 

{a) The whole-time or managing director proposed to be appointed- . , ' ,; . 
(i) has completed the age of 30 years and is not above the age of 65 years; and 

(ii) is not a relative of any director; and is not a shareholder or a relative or"a 
shareholder of the company holding, in either case, more than two per cent of 
the paid up equity capital of the company; 

(b) A return has been filed with the Registrar in the prescribed form containing a 
certificate as may be prescribed; and 

(c) In the Explanatory Statement sent to Members along with the notice for the 
annual general meeting/general meeting, all material particulars relating to the 
appointment of the managing or whole-time director, including information now 
contained in Forms 25A to 26, as may be relevant to the circumstances -of the 
case, should be incorporated in accordance with the rules to be prescribed in this 
behalf. However, in so far as Forms 25A to 26 are concerned, reference to "pro- 

. ceedings in which the persori concerned has been involved" should be changed to 
"prosecutions launched against 'him". ' 

statutory safeguards, we suggest the replacement of the .. provisions of , section 469 by 
provisions to the following effect :- , , : , _; , .. , 

(1) . A public. limited company may appoint a whole-time, or managing director or one 
or more whole-time or managing directors, by passing a special resolution if the following 
conditions are satisfied : ' ' J. ' ' ' . • ' 
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5.16 It is, in our opinion, necessary to re-introduce provisions relating to the retiring . 
age of directors [sections 280 to 282 which were repealed by the Companies (Amendment) 

Retir emcnt age of dir~ctors 

5.15 There are, however, certain areas where the existing law can be effectively altered 
so as to ensure a greater degree of effective participation by directors. These areas are delinea- 
ted below alongwith our proposals. · ' .• ' · 

, j 

5.14 Directors are appointed to act in the interests of the company and an important 
area of their legal responsibility stems from the law of trusts-they have a fiduciary relation 
·ship with the company. The duties arising from this relationship are well defined viz._.to 
exercise their powers for the benefit of the company, to avoid a conflict of interests, and a · 
duty not to restrict their right (by contract or otherwise) to freely and fully exercise their 
duties and powers. In addition to their fiduciary duties, directors also owe a duty of care 
to the company not to act negligently in the management of its affairs-the standard being 
that of a reasonable man in looking after his own affairs. Is it necessary or desirable to . 
include a general statement of the duties of directors in the statute ? In England, the view 
recently taken is that it is desirable (See the Cmnd Paper No. 7037 : the Conduct of Company 
Directors presented to the British Parliament by the Secretary of State for Trade). We do 
not think that the statutory prescription of a general statement.of duties is either helpful or 
desirable, much less necessary-in our opinion the cases define with sufficient prescription the 
parameters of responsibility; the difficulty of prescribing duties by statute law would be that of 
stating them precisely and completely; even when formulated with great care, we apprehend 
that the consequence of enacting statutory duties, would be counter-productive-since a 
statement of director's duties and responsibilities cannot possibly cover all situations and all 
circumstances. · · 

·• . Additional provisions regarding directors 

No public company shall, after the commencement of the Act, appoint or employ any 
person as managing director if he is already a managing director of one public company 
unless- 

(a) in thecase.of holding-subsidiary companies, the appointment' is approved by 
special resolutions passed by both the companies; . 

(b) in the case of any other public companies, the following conditions are fulfilled :- 
0) the company in which the person concerned is already a managing director 

approves of his continuance as managing director of the company;_ 
(iii the second public company which proposes to appoint the person as manag- 

ing director approves of the appointmen~ by special resolution; and · 
(iii) the approval of the Company Law Board is obtained by the seco~d company 

proposing to appoint the person as managing director • 

5.13 We would further recommend that the existing-provisions of section 316 should 
·be amended on the following lines : - 

(8) Notwithstanding anything contained in the foregoing provisions, the Company 
Law Board may approve the appointment of any _whole-time or managing director, on an 
application made by the company, on such terms and conditions as it may deem fit, if it is 

-shown to the Company Law Board that it would be in the interest of-the company 'to accord 
.such approval. The Company Law Board may reject the application if it is of the opinion 
that, keeping in mind the interest of the company, it would be 'proper to reject the applica 
tion. 

, (7) Where the whole-time or managing director proposed- to be appointed does not 
fulfil the conditions laid down in para 5.12, the appointment by special resolution· can be 
made only with the previous approval of the Company Law Board. - 

In view our of recommendations set out above, we consider that the provisions 'of 
section 268 are no longer necessary and should be deleted. 
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5.18 Recent developments in corporate Jaw both in this country and elsewhere have 
been characterized by a strong emphasis on increased disclosures by management. Opennes 
in company affairs is the best way to secure responsible behaviour. Most of the disclosure 
requirements are primarily in the matter of preparation and presentation of balance-sheets and 
profit and loss accounts and details of this are given in Chapter VIII. · 

Better disclosure of corporate information 

it should be provided that a period of four months (from the date when the new 
provisions commence) should be given to a person to make his choice-under our 
proposal the 20 directorships (or ten in the case of a managing or whole-time 
director) cover both private and public companies and also alternate directorships. 

. (d) 

Our proposals-We would recommend that: 
(a) a new provision be inserted after sections 276 and 277 to provide for the number 

of directorships that can be held by a .managing or whole-time director-they 
would be restricted to ten and consequential provision t,along .the lines of sections- 
276 and 277 would have to be made; 

(b) in section 278(1), sub-clauses (a), (b) and (d) should be omitted, and sub-section 
(1) should read as follows : 

"(I) In calculating for the purposes of sections 275, 276 and 277, the number 
of companies of which a person may be a director, the directorship of an 
association not carrying on business for profit, or which prohibits the payment 
of a dividend shall alone be excluded"; 

(c) - suitable modifications would have to be made in section 278(2) and section 279; 

s.17 To effectively ensure that directors will have adequate time to devote to the 
affairs of the company and protect the interests of the shareholders, we think that there should 
be a ceiling on the number of directorships which we would maintain at the existing level 
of 20, but we would recommend that the. aggregate of 20 directorships should include 
alternate directorships and directorships 'in private companies also. Whilst therefore 
recommending the retention of the provisions contained in sections 275, 276 and 277, we 
would provide that the exclusions in computing the 20 directorships mentioned in sections 
278(1) (a), (b) and (d) should be deleted. We would, however, restrict the number or 
directorships held by a managing or whole-time director to ten-obviously a managing or 
whole-time director would not be able to devote adequate time and attention to a large 
number of other companies. 

Tofal number of directorships 

(a) The re-introduction of the provisions contained in sections 280 to 282 of the Act 
prior to their deletion by the Companies (Amendment) Act, 1965, with suitable· 
modifications (the age being 70 years). 
A specific clause should be added in the provision for vacation of office of director 
that the director of the company shall vacate his office at the conclusion ofthe 
annual general meeting commencing next after he attains the age of 70 years, but 
that acts done by a person as director would be valid notwithstanding that it is. 
afterwards discovered that his appointment had terminated by virtue of his. 
reaching the age limit. 

(b) 

Our proposals - 

Act, 1965 (31 of 1965) ]. At present, there is no age limit for a director. In many countries, 
company legislation insists on retirement age of directors; thus section 185 of the English 
Companies Act provides that ordinarily no person should be capable of being appointed a. 
director of a company if at the time of his appointment he has attained the age of 70 years .. 

. We consider that 70 years is an appropriate age beyond which a person ought not to be 
ordinarily appointed a director of the company unless a general meeting, of which special 
notice has been given, specifically approves of his appointment and declares that the age limit 
should not apply to hill]. 
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Our proposals 

The following matters should statutorily be required to be placed before the meeting 
of the Board in respect of transactions between the end of the last board meeting and the 
current meeting :- 

(i) investments; 

5.23 One of the criticisms of the functioning of the Board is that as it is required to 
n:eet once in three months, the Managing Director usually takes decisions with respect to all 
the importantmatters, and the Board's functioning is one of ratification 'of his actions. We 
feel that the members of the Board should have more opportunity in decision-making in im 
portant matters concerning the company. With this in view, we recommend that board 
meetings should be held once in every two months. 

Matters to be discussed at Board meetings 

0 Cher disqualifications 

5.22 In section 283, mention should be made of the additional grounds on which. a 
managing or, whole-time director or a worker-director may be disqualified from holding the 
office of director. For example, a worker director may be disqualified from holding the 
office as such on the happening of an event which would take away the conditions which are 
required to be fulfilled in order to make him eligible to be appointed as worker-director, 
Similarly, a managing or whole-time director may be disqualified to hold office as such if it is 
proved at any point of time that he does not either fulfil the conditions necessary to qualify 
him as a professional manager or is shown to be in office in violation of the conditions laid 
down in the statute in order to make him eligible to hold that office. 

(a) If after the time specified in the order made by the Registrar the documents (men 
tioned below) are not filed, the directors of the company.will J>.e. de~~~4. ;to ha~e 
vacated their office on the expiry of sixty days after the time fixed by ilie order for 
compliance unless, within the said period of sixty days, the directors apply to the 
Company Law Board for relieving them of the disqualification, the Company Law 
Board may thereupon pass such orders (including interim orders) as it may deem 
fit and the question as to whether the director concerned has or has not vacated 
office for non-compliance with the directions will be determined by the Company 
Law Board. Such orders should be passed only after hearing the Registrar .. 
It should be clarified that vacation of office on this ground would arise only in 
case of default in respect of non-filing of the following documents viz. annual 
return. balance-sheet, profit and loss account. 

' ' 

(b) 

5.21 Under our Act, section 614 empowers the court to direct the company to make 
good the default in filing with th~ Registrar an}'. re~~rn, etc. Section 614A fort.her ~mpowers 
the court trying an offence to require a company or its officers to file or register with the 

. Registrar any return, account or other dociiment as may be specified in the order. The non 
, compliance with such _an order is penal. · :1Ju~ penal!ie~ do not often result in material infor 
mation being made available=for non-furnishing of which penalties ~r~ imposed. We would, 
therefore, suggest that section 283 should be extended furtherto provide as foll~ws: 

' J ' 

S.20 We are of the view that if there is persistent default in filing the relevant 
documents, the consequences should be visited on those who are (or ought to be) responsible 
viz. the directors. 1 he English Companies Act of 1976 has provided in section 28 that a 
person shall not be director or be concerned in the management of a company if he has been 
persistently in default in relation to the filing of the relevant statutory returns/documents. 

5.19 There is a tendency by the companies not to file various statutory returns with 
the Registrar which the Act requires.· A great deal of public time is wasted in proceeding 
against those at fault. But the underlying object-the disclosure of full information-is still 
not achieved. 

Persistent defaults 
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Prevention of undesirable management 

5.28 Section 203 empowers the Court to direct that a person shall not, without its 
leave, be a director of a company, where the person has been convicted of an offence in 
connection with the promotion, formation or management of the company, or where, in the 
course of winding-up of a company, it appears that the person had been guilty of an offence 
punishable under section 542, or has been guilty, while being an officer, of any fraud or 
misfeasance in relation to the company or of any breach of duty to the company. Section 
203(bJ suggests that it is only in the course of winding-up that such an order can be passed. 
We see no justification why such a power should be so limited. We would, therefore, 
recommend that this section should be amended so as to clarify that the court could exercise 

Notice of meetings of the board 

5.27 Under section 286 of the Companies Act, notice of every meeting of the Board 
of directors of the company is required to be given in writing to every director for the time 
being in India and at his usual address in India to every other director. There is no minimum 
time limit provided in the said section. We recommend that at least 7 days' notice prior to 
the date of the meeting should ordinarily be given to the directors. However, shorter notice 
may be given only in specially urgent cases and the minutes should record the reasons for 
dispensing with or curtailing the 7 days' notice. 

5.26 Certain powers can be exercised by the board without any reference to the share 
holders (Section 292). Under section 293 of the Act the powers of the board in respect of 
matters mentioned in clauses (a) to (e) can be exercised by the board only with.the consent of 
the Company in general meeting. An ordinary resolution is sufficient for this purpose, 
Some of the items in the said section specially with regard to sale, lease or disposal- otherwise , 
of the whole or substantially the whole of the undertaking, investment and borrowing powers 
are of an important nature and it would be more appropriate if these powers are exercised by 
the general meeting by passing a special resolution instead of an ordinary resolution. We 
would accordingly recommend an appropriate amendment to section 293. 

~. . . . : . - . '. [ 
Special resolution regarding certain matters 

"A director of a corporation who is present at a meeting of its Board of Directors at 
which action on any corporate-matter is taken shall be presumed to have assented to. 
the action taken unless his dissent shall be entered in the minutes of the meeting or un 
less he shall file his written dissent to such action with the Secretary of the meeting be 
fore the adjournment thereof or shall forward such dissent by registered mail to the: 
Secretary of the corporation immediately after the conclusion of the meeting. Such', 
right to dissent shall not apply to a director who voted in favour of such actio1;1". · 

. . 
5.25 In any action taken against a Director, one of the usual defences is that he had 

not assented to the action taken by the company. We would suggest the enactment of a clause 
raising rebuttable presumption subject to safeguards. A Director who has not agreed to· a, 
particular course of action at the Directors' meeting should be able to place his dissent on 
record so that when occasion arises, the same can be used by him in his defence. We find 
that Article 48 of the Model Business Corporation Act (prepared by the American Bar Asso-· 
elation) is a wholesome provision in this regard and we would suggest that the said provision 
~which is reproduced below) be incorporated in suitable terms in the Act : 

Assent by directors 

5.24 We further recommend that at each meeting of the board of directors, a state 
ment containing the statutory liabilities of the company like provident fund, gratuity liability, 
employee's state insurance and other liabilities should also be placed for ·the information of 
the directors and if necessary, for necessary action or directions by the board. 

(ii) borrowing; 
(iii) lending; and 
(iv) a quarterly statement of profit and loss account and the working ofthe company>: 
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. ·5.33 Elsewhere we have suggested workers' participation at the board level. As· a 
result of this recommendation certain consequential changes will have to be made in Sections 
255, 257, 262, 263,270, 272, 283 (l) (a), 284, 299, 300 and 314 which have been detailed 
in Chapter XI. :: 1 

Workers director-Cb1102es in tbe other sections . . 

5.31 In section 314, a provision should be incorporated to the effect that a worker 
holding the office of a director shall not be deemed to hold any office or place of profit. 
Section 317 may be deleted and the provisions thereof, ifnecessary, taken care of along with 
the provisions.cf section 269. 

5.32 Section 322 deals with an enabling situation where di;ectors may. make their 
liabilities. unlimited, We have not, been 1 able to lay our hands qn any company having such 
directors. In.our, opinion, this section in the Act has virtually become a dead letter. We, 
therefore, recommend the abolition , of> this section and the related section, namely 
section 323. ' 

Changes in sections 314 and 322 

5.30 We also feel that if the court for .any .reason finds tha~ a person is not competent 
to act as a director, powers under section 203 should also be conferred on the court to disqua 
lify such a person from acting as a receiver, manager or liquidator for the same reason, and in 
the same 'manner as ;i director of the company. , ' . · ' . 

, _. ' ' • • l . ~ 

5.29 Section 203 further suffers , from. another lacuna-that an order can only be 
passed. if a person is convicted of an offence involving fraud or misfeasance in relation to the 
company. We see no reason-why it should be so limited and we would recommend that the 
Court should have powers to disqualify a person 'who has been convicted of any offence in 
volving fraud or dishonesty whether in relation to the company or otherwise. 

such powers even when the winding-up proceedings are not pending before it. The. idea is 
that if a person has acted in a manner which amounts to fraud or misfeasance in relation to 
the company or in breach of his duty to the company he should not be allowed to be a 'direc 
tor of the company irrespective of the fact whether the knowledge is made available to the 
court during the winding-up or otherwise. 
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. 6.4 Under the present law all managerial appointments and remuneration require pre- 
vious approval of the Central Government. Under the Companies (Central Government's) 
General Rules and Forms, '1956, the Central Government have prescribed· Forms 25A, 25B, 
25C and 26 for making application for approval of appointment, re-appointment, remunera 
tion payable to managing/whole-time directors or mana~ei and' for. effecting any change in 
appointment and remunerations' These formselicit informatiori'which ·gives an" idea of the 

6.3 Within the statutory limits laid down by the Act on managerial remuneration, the 
Central Government has laid down certain administrative guidelines prescribing the monetary 
ceilings in respect of salary, commission and perquisites. Under these guidelines which were 
issued in November, 1969, the administrative ceilings are, however, liable to be exceeded in 
deserving cases depending on merits. Thus, higher remuneration drawn by the person 
appointed as managing or whole-time director in his previous employment is taken into 
consideration. Exceptions are also made in case of expatriate directors in Indian subsidiaries 
of foreign companies or in the case of Indian companies having foreign collaboration arrange 
ment. As a general rule the Central Government does not approve the appointment of the 
same individual as managing director of two companies on the ground that the same person 
may not be in a position to adequately discharge his responsibilities in two companies. 
Exceptions are made to this rule only where the companies are either small 
ones or engaged in more or less similar or allied business or 'are located contiguously 
and the appointment of the same individual as managing director of two companies would 
be in theinterest of these companies. Even so, the remuneration drawn by such an individual 
in two companies is suitably regulated. A Whole-time director is not allowed to take up paid 
directorship in another company, other than ordinary Board directorship. In 1972, the 
Central Government also came out with guidelines for approval of minimum managerial re 
muneration. Under these guidelines the Central Government had decided to allow minimum 
remuneration in the event of absence or inadequacy of profits and for compelling reasons and 
in public interest, beyond the ceiling of Rs. 50,000/-. Under -these guidelines, salary not 
exceeding Rs. 5,000/- per month including dearness and other fixed allowances may be paid. 
Certain perquisites are allowable in addition to salary. · · 

I I I I 

6.2 The regulation of managerial appointment and remuneration is a special feature 
of the Company Law in this country. The present Act (Section 198) provides for an overall 
ceiling of 11 per cent of the net profits.as the maximum managerial remuneration that can be 
paid by a company. Within this ceiling, a single managing director or a whole-time director 
as per Section 309 can be paid managerial remuneration upto 5 per cent of the net profits and if 
there are more than one managing director or whole-time director, upto 10 per cent of the net 
profits. These maximum percentages represent a kind of sub-ceiling within the overall ceiling of 
11 percent. The present law also permits the directors other thari the managing· or. whole-time 
director to receive by way of remuneration, for all of them together', a remuneration upto 
1 per cent ofthe net profits. Where a company has not appointed any managing qr whole 
time director, the directors of the company may be paid collectively a remuneration not 
exceeding 3 per cent of the net profits. It is also permissible within the existing- law to pay 
remuneration beyond these ceilings provided the payment of such remuneration is by way of 
minimum· remuneration and is also approved by the Central Government, The ceiling for 
minimum remuneration which is payable in case of Joss or inadequacy of profits is fixed at 
Rs. 50,000/- for all managerial personnel together and the payment of minimum remuneration 
whether within or beyond this ceiling is required to be approved by the Central 'Government. 
The present provisions of the statute and the rules also require the Central Government to 
take into account the size of the company's capital, its operations and its profitability on the 
one hand and the qualifications and experience as well as the Integrity of the.individual to be 
appointed as managing director or whole-time director, on the other. 

- i ! 1 ' 

6.1 The terms of reference of the Committee require· it to report, -tnter; alia, on mea 
sures to promote professionalisation of management and regulation of managerial and 
executive remuneration. ' · · · 

MANAGERIAL AND EXECUTIVE REMUNERATION 

CHAPTER VI 



. ' . ... 

;: ' ' 6.6 Keeping in mind the existing background and the terms of reference, the 
'Committee gave anxious thought and consideration to the various aspects of the problem 
of regulating · managerial and executive remuneration. Several views expressed by 
-Committee members on the 'subject were as follows :- 

(i) The remuneration which the top executives including Managing and Whole-time 
Directors in the corporate sector of our country get in the shape of salary, perks 
and commission is much more than the country can afford. Added to this, at some 

. ~ ·· places, top executives are obliged by allowing fat salaries in the name of their better _t_:::~ ; •; halves under some pretext or other even though the ladies do nothing towards the 
. : , ., jndustrial growth of the nation. And what about the workers! Almost every 
;,: ij !'· .> _where they are paid meagrely. This is not only opposed to the ideology which 

j 

6.5 As far as the public sector companies are concerned, the Bureau of Public 
Euterprises.(BPE) which is responsible for prescribing guidelines for managerial appointment 
and remuneration in public sector undertakings has prescribed four pay scales for the Chief 
Executives including Managing and Whole.time Directors in the public sector undertakings 
according to the size and importance of the undertakings. 

Rs. 
Rs Rs. 

'· Rs. 
Less 
Investments .. 
Total accumulated losses and preliminary 
expenses not written off 
Amount of depreciation provided for up to 

(I). working results of the company. 

Rs. 

Rs. 
(a) Secured 

(b) Unsecured 

' f 

.,'(iii)·' Reserves and Surplus (excluding taxation reserves, 
-· depreciation reserves, gratuity etc.) Rs. . ~ . - . 
(iv) Long-term loans (including deposits, if any) 

Rs. 

(a) Size of the company and its capital structure; 

(b) nature and form of management j 

(c) remuneration proposed to be paid and the manner of payment including the 
Hetai~s of the-perquisites proposed ; 

(d)' considerations on which proposed remuneration is fixed by the company; 
(e) di~ect or indirect interest of those in management in distribution arrangements; 
(f) remuneration paid to relatives ; 
Jg) past employment and remuneration of the proposed appointees; 

di; ... • • ' . 

(h) disqualification, if any, of the proposed appointees under sections 267 and 385 of 
the Act }, · 

(i)'° particulars of any appointment held or remuneration receivable froni any other 
source by the proposed appointees ; 

I~..; ' I ' ~ 

G)· involvement of the proposed appointees. in the· violation of certain economic 
legislations like the Companies Act, the Income-tax Iaws, the Foreign Exchange 
Regulation Act, the Imports and Exports and Excise Laws, etc. ; 

1(k)~ effective capital of the company, which gives an idea of the capital employed by 
.. the company and which ls calculated in the following manner :- 

, · · .. · (i) ··Paid up capital Rs. 
"] I J' ' 

(iij Share Premium 

·, 

criteria or considerations which the Government have in mind while approving any appoint 
ment or while fixing any remuneration. The essential information solicited from the compa 
nies pertains to the following :- 
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Remuneration to an "individual is relatable to (a) ability of the person 
who is remunerated and/or (b) ability of the company (we could say prosperity 
of a company) to pay for such ability, and/or (c) relationship of the person to 
either those who are in control of the management or those who hold a substantial 
percentage of the shareholding in the company. One could perhaps say that a 
further check is necessary if the person .sought to be remunerated is either related 
to those in control of management or to those having substantial shareholding 
in the company and who can influence the decision in a General Meeting. When 
the persons sought to be remunerated do not fall into either of the above .two 
categories, such an interference by an outside agency is wholly unwarranted. 
One could rationally conclude that neither those in control of management 

It is often argued that the 'public interest' .is sought to be guarded 
through control on remuneration and that exploitation of the consumers should 
be avoided. Anyone who takes a cursory glance at the published accounts will 
note that salaries to the managerial personnel form a very small percentage of the 
total cost of production and, in any case, if at all such public purpose is to be 
served it should be with referenceto the, 'total' managerial remuneration, which 
is rightly regulated by section 198 of the Act, and not with reference to the 
remuneration to an individual or a few individuals. In our country a higher price 
is paid by consumers more often because of shortages rather than because of 
high 'cost of production'. Regulating the remuneration of one or a few indivi 
duals cannot be justified even if one were to imagine that 'cost of production' 
is the only factor that determines the 'price'. After all, the element of 'cost 
of production' is total managerial remuneration, which is regulated by section 
198, and not what an individual gets within this overall ceiling. 

' 

It is, therefore, urged that the glaring disparity in pay, salary, etc. 
between the workers and top executives of a company should be urgently mini 
mised. Sooner this is done the better it would be not only in the interest of our 
nation but in the interest of the corporate sector and the top executives as well. 
Otherwise how can one justify our 'nation to be a socialist Republic? 

While there is no ceiling either on wages or income from profession or business, 
there appears to be no rationale to control remuneration of the managerial 
personnel and that too of corporate sector only. While control of remuneration 
to employees by those who own the enterprises is rational and universal, attempt 
to put a ceiling on the remuneration in the garb of safeguarding the 'public 
interest' appears to stem from a sense of frustration on the part of powers-that 
be. The problem should be viewed reaily in the context of the ceiling that has 
been imposed in section 198 of the Act which refers to the overall managerial 
remuneration and not remuneration to any particular individual. 

(ii) 

After all what is the worth of industrial working which on the one hand 
manages a very luxurious life to its top heads ·but on the other hand hesitates 
to provide even necessities of life to its workers. 

The argument that one should be paid according to his ability is in the 
present circumstances not only mischievious but not at all tenable in a Socialist 
.Republic. We must first see whether the toiling masses get their minimum needs 
or not. When millions of working masses are half starved and half naked, how 
can top executives claim _for more remuneration-nay even the existing one. 
There must be a ratio say I to IO between the income of the lowest paid worker 
of a company and its top executive head. 

.Ours is a Socialist Republic-a Republic in which there should be a 
freedom from all forms of exploitation, social, political and economic. Unfortu 
nately, more than half of our population lives below poverty line. There can, 
therefore, be no justification for the top executives of any company being so 
lavishly fed. 

our country professes but has been resulting in more and more dissatisfaction in 
the working class. 

41 MANAGERIAL AND E~CUTIVB RBMUNERATIO~ 



:' ;.., 
~ • ..,,.1 

'(iii) Another view has been that though some limitation in public interest may be 
desirable, the existing limits which already operate today are totally insufficient to 
attract competent persons/professional managers whom· the company with the 
consent of the shareholders wish to employ or engage-this inhibits the growth of 
the corporate sector. Indian managers are the lowest paid managers in the world. 
The.protagonists of this view consider that if there be a ceiling, it should be raised 

· • ·· and hot lowered and that it is necessary for the growth of the corporate sector that 
·:·.·incentive be provided for better performance even· amongst managerial personnel. 

c ' ' 

(2): there should be. a spe~ial procedure like that of a Special Resolution, if 
- anyone substantially · interested is sought to be remunerated or is related to 

those who have substantial interest in the company; 
(3) theremust be a relationshipbetween the highest and the lowest remuneration 

paid within the company, remuneration being calculated after taking into 
account perquisites but after deducting tax, if any, that is payable; and 

(4) the ultimate decision .in .such matters must rest with only the shareholders of 
'~' the company. .. · 

·, 
•, !r 

It is desirable, therefore, that :-·, 

· (1) there should be only an over-all ceiling of the total managerial remuneration 
as in the present section 198; · .' 

·~..i' J -. 

' •,i. 

(I) 
I 

(2) 
There will .be no stagnation at any level in a prospering company; . . 
There will be a much more egalitarian atmosphere within at least an orga 
nisation; 
There will be a sense of belonging amongst all those who are within a com 
pa~y ~nd who have put in their collective efforts for attaining the company's 
objectives. · 

(3) 

Having said this, one ought to recognise the fact that if remuneration 
is also based on the prosperity of a company-it is so based in most of the 
companies=-hen one ought to logically share the prosperity with all those who 
have directly put in the effort resulting· in that prosperity. Therefore, there ought 
to be a relationship between the lowest paid and the highest paid persons in a 
company." Obviously such relationship should be established with reference to 
'take home' remuneration, i.e. remuneration after deduction of taxes but not 
provident fund, etc. This is very urgently necessary in a country which has 
dedicated itself to the ideology of bringing . about parity in income within a 
reasonable length of time. Instead ·of fixing a maximum remuneration, which 
unfortunately the present guidelines do, if the highest remuneration in a company 
is related to the lowest, the, following desirable results will follow : · 

Lack of adequate remuneration results in the managerial personnel 
leaving the country in large numbers-particularly recently to Middle-East and 
European countries-and .depleting this scarce resource at a time when the 
country is-about to make rapid strides in its economic activities. Another undesi 
rable development of such artificial restriction, which in particular pegs the 

": remuneration at a given level, is that having reached the level-most of the 
· managers reach the maximum in their forties-there is no incentive for further 

"'. . · efforts. 'One could relate, to a large extent, failure of the public sector under- 
takings to the fact that the remuneration to the top men in that sector has been 
hopelessly inadequate and not at all consistent with the responsibility shouldered 
by them. This has resulted.in hordes of managers doing a job which could 
.otherwise be done by a. singlemanager properly motivated and remunerated. 

,, 

·- nor the shareholders would like to gift away to an· outsider what they could get 
into their own pockets through dividends or otherwise. One should expect 
therefore that remuneration to an individual should be consistent with his abili 
ties and, considering the scarcity of the managerial personnel, one could say that 
the market forces would bring about an appropriate scale of remuneration for a 
given person. . 

I ' ' 
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(d) 
• J • • 

In any consideration for the managerial remuneration, it is not the gross 
value of the remuneration that has to be looked 'at and· the considera 
tion should be on the basis of a remuneration net of taxes i.e, take-home. 
pay since in the tax structure as is operating in the· country for the.last 
several years, individual taxation goes up and down significantly. It is 
necessary that the amount net of tax should be taken into account in any 
scheme of remueration. The above suggestion regarding gross remunera 
tion has been made before tax and, therefore, it has to be considered in 
that light. 

The Bhoothalingam Committee has done a public service by pointing out that 
management remuneration goes upto over Rs. three lakhs even where workers get 
starvation wages. This is due to commission and perks. The commission, Bhoorha 
lingam Committee rightly points out, is a hangover of managing agency days. A 

(iv) 

(a) Stock options in the company and 

(b) Receive a commission based on the average profits .for five years-the . 
term of the tenure of the whole-time director-such payment to be , 
received in the sixth year or at the end of the. five years=and such pay 
ment to be in the form of a deferred annuity. . - - 

(c) Section 309 to.be_a~ended to pe.rmit ~uch paylll:ents upto It per cent of 
the profits to individual whole-time directors with a total ceiling of seven , 
per cent to all the whole-time directors calculated together. 

Perquisities equal to half the salarycomputable on .a cash basis, - :These . 
perquisites can be taken in any form whatsoever; · 

(c) In the general course, no commision except as suggested under clause (3) r 

below; ' 
(d) AU other conditions of service at par with those applicable to the senior 

executives in the company; 

The contracts of whole-time directors normally are for a period of five years. 
In order to provide incentives· to them, it is necessary that they share in the 
prosperity that they have brought about. It is, therefore, suggested that they 
be offered : , 

(3) 

The present system of salary, commission and perquisites causes confusion and 
creates impressions not always correct. It is suggested that· this may be 
replaced by the following. 
(a) Salary not exceeding Rs. J0,000 per month; 
(b) 

(2) 

Any ceiling that may be provided has to be such (hat Indian managers are not 
lured by higher salary which they are liable to obtain abroad. India has lost many 
able managers in the last three years. In the determination of the remuneration 
that should be paid to the whole-time directors, it should be emphasized that it is 
they who contribute greatly to the growth of the corporate sector. " Sophisticated 
equipment and technology has fruitful meaning . only . when .men are able to put 
them to best use, obtaining maximum results from these resources.to serve the 
community at large. Employment and economic growth is inter-twined and inter 
linked. One cannot brush aside easily the need for more and more employment in 
a country which is striving to obtain a better way of life for its citizens. It is these 
men who bring about this growth in an enterprise' of a combined effort and for this 
effort they have to be rewarded for their skills. 'With more and more professiona 
lism of management, the whole approach to the managerial remunerations has to 
be looked at in the overall context of the prevailing situation and the times to come 
when industries will be wholly manned by professional managers. In this context, 
the following suggestions have been made :- 
(1) The relevance of section ·198 no longer exists. This was introduced as a hang 

over of the managing agency system. This :should be deleted. With ·the 
professionalisation oi management, more and more professional persons would 
be appointed as Managing Directorsor whole-time Directors, number of such 
persons depend on the size of the company and, therefore, the above sugges 
tion has been made. 
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6.8 We, however, feet that broad guidelines 'should be so fixed by the Government 
that as.far as possible the companies should within the statutory guidelines be able to appoint 
the managing director and the whole-time director without having to come to the Government 
in each individual case. The classification, according to size, may be into four categories, 
viz., A, B, C, and D and the maximum salary payable to the managerial personnel of each 
category of company may be fixed accordingly. In the statutory· guidelines, the Government 
may also-indicate the minimum salary which the companies in different categories could pay 
to their. managerial personnel in the years· in which the· company does not have adequate 
profits-or incurs losses. The guidelines may further indicate the maximum period upto which 
such minimum remuneration would be allowed by the companies with the approval of 
shareholders by a special resolution and beyond. which approval to Government wili, in any 
case, be necessary. For purpose of classification of companies into different sizes, effective 
capital of the company may be taken into account. The method at present being followed 
by the Department including in the case. of trading companies to determine effective capital 
is already mentioned in para 6.4. 

6.7 Despite these different views, the Committee, after further discussion, would have 
made an attempt to come to some definite conclusions. But events which have happened 
since the constitution of the present Committee would appear to make it proper that 
we make, recommendations which would not run counter to the Government Policy 
enunciated in the Resolution dated the 30th October, 1977, · appointing a Study 
Group to undertake a comprehensive study on Wages, Incomes and Prices Policy. 
In tht Resolution it has been clearly stated that any rationalisation of the existing 
pattern of wages and income in different sectors: should be attempted only as an ele 
ment of an integrated policy on Wages, Incomes and Prices. The Study Group have 
made their recommendations (which have been made . public) on 'top managerial 
salaries' in the 'private sector'-that is the corporate sector .. ': ... A national debate has 
been initiated by the Government on the findings of the Study Group. It has also been 
indicated that after taking into account representations of the concerned sectors, an integrated 
policy on wages, incomes and prices would be decided upon and -determined. In these 
circumstances, while recommending measures to promote professionalisation of management, 
the Committee feels that the only regulation that they would recommend with regard to the 
managerial and executive remuneration would be to provide that such remuneration should be 
left to, the determined by the company in general meeting after adequate· safeguards by way 
of special resolution and within the guidelines of November 11, 1969 laid down by the 
Government which are in operation at present, till such time as Government . announces its 
decision, in the light of its consultations with various interests, as mentioned above. v . ' 
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salaried person has no business to expect commission. He may at .most get profit 
bonus along with workers atthe same rate. His perks should not be more than twenty 
per cent of salary. Most abused item is free furnished house wherever he goes. It 
should be rigidly fixed at ten per cent of salary, and within twenty per cent of the 
ceiling. The salary should bear relation to the public sector where responsibilities 
are higher. Salary in public sector is Rs. 4,000/-, in private sector it may be Rs. 
5,000/-. The present system of unlimited remuneration makes management greedy, 
sets it against workers and society. In order to maximise its share, it starves 
workers through low wages, and fleeces customers through high profits. Once his 
remuneration is curbed and he finds thattheir fieecings do not profit him so much, 
his exploitative tendency will· be reduced. 

In order to bring this about, another· ceiling would also b~ necessary. 
The proportion of one to ten between minimum' wage in the particular industry 

-or unit and the managerial remuneration should. be rigidly enforced. This pro 
portion is for now, and not for some future 'occasion, If this proportion is 
rigidly enforced, management will first- raise the minimum wages in order to 
raise its own. This will be in-built framework for social jusiice, ' 

Real management .of.t,en, avoids the ceiling by assuming the post of exe 
cutives whose salaries are not controlled, and naming some lesser man for 
managerial post who works according to his direction. 

The salaries of executives should be curbed, excepting those.of technical 
, and foreign personnel. This should be kept in, check by making it obligatory to 

disclose all salaries of executives more than those of management, in Directors' 
Report. - · · ' · · 

' f" f I ~i. · 
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6.11 It is needless to point out that any proved misconduct would necessarily bar any 
appointment or re-appointment. Through various measures over the years, the Government 
has also acquired powers to put an end to mismanagement in companies and even to take 
over their management. The Committee has elsewhere recommended strengthening of 
measures to contain mismanagement. If these various measures are faithfully resoried to, 
this should greatly assist in keeping up the healthy functioning of the corporate sector. 
The Committee has, therefore, come to the conclusion that the wide powers now given to the 
Government in the matter of approval in any appointment and re-appointment of working 
directors may, therefore, be modified to provide for such approval only in special circum 
stances, such as, in case of relatives of directors or where the proposed appointee is himself 
a shareholder or a relative or a shareholder holding in either case more than two per cent of 
of the paid up equity capital of the company, as indicated by us in Chapter V dealing with 
management structure and professionalisation of management. Another exception would be 
in case of appointment of expatriate directors as mentioned later by us. 

6.12 We have, while considering professionalisation of management, recommended 
certain qualifications, experience and conditions of appointment, the fulfilment of which will 
dispense with the approval of the Central Government. Appointment of managerial personnel 
would thus be left, barring exceptional circumstances, to discretion and judgement of the 
companies. We would, however, suggest that these powers within the statutory provision and 
guidelines, should be excercised by a company at a general meeting in the form of special 
resolution and as special business. The purpose is to ensure that the persons who are being 
appointed are fit and proper persons and their appointment would be in the interest of the 

~· Prior tJo the Companies _(A_m~~d1:11~nt) Act, 197~, the Act provided _ fo~ certain guide- 
lmes on managerial remuneration and the Government approval was required only m the 

'case' of first appoi11;tment of managing directors and whole-time directors. By t~e 'amendment 
of the law 'referred to above, the Government approval.has now been made mandatory not 
only in every case of first appointment but also re-appointment of managing and whole-time 
directors. Recent amendments also stipulate that even .if the re-appointment is o~ the same 
terms and conditions, the Government approval will be n~essary. These .'.!menqµien!s have 
imposed heavy burden on th~ companies as also op. the Department of Cl?,~p,any Affairs. 

6.10 The Committee has given careful thought to this question -and feels that by 
requiring every public company to approach the Central Government for ·approval of all 
proposals for appointment 'and re-appointment of their managerial personnel, which could be 
regulated by proper statutory guidelines themselves; both the Department and the companies 
and their personnel aremade to undergo avoidable stress and strain. By dispensing with. 
the requirement of approval in m.jority of the cases, we will not only do away with avoidable 
paper work but would also enforce a.greater sense of responsibility.on the Board of -directors 
and the shareholders .. On the face of it, th'e power of the Government to refuse approval 
to the appointment ofmanaging or. whole-time directors, every time such an appointment 
comes up for consideration, looks like a wholesome discretionary power to keep away 
aberrant and irreponsible persons from occupying positions of power in a company. How 
ever, in practice, the tremendous difficulties which any Government . ~geri.~Y:i.\VO~l~ .1 face in 
dealing with thousands of companies and in coming to any clear judgement about their 

. efficiency, suitability or fitness of management on the. basis of .any Valid and universally 
applicable criteria, cannot be overlooked. Any refusalof managerial apP,O~nfoient 'leads to 
repeated approaches to the 'Government for_ reconsideration arid in' D;iosf" ~as.es, companies 
finally succeeded in explaining the position to the Department; _in the process, however, a good 

·deai1oftime and energy is wasted. We haveobtained information from the' +}epci.foheht i°Vith 
regard to the number ofcases which had' come _up for approval and the p~mber of ca~es 
disposed of by the Department under section '269 of the Companies Act, f'or 'the dtenaar 
years J976and 1977. Fromthe figures fudiis.h~d to us, we find that in the year1976, 'sss 
applications were received of which 879 were disposed of. Out of these, 8°58 w.e-re appi:ov~.d 
and only 21 were rejected. Thus the, rejected applications constituted a ~~re 2:4 P,er" ceIJ.t of 
the total number of' cases disposed of by the Department. 1 For the year I 9.77, 'o:f the .7.12 
applications received, 693 applications were disposed of, out. of' wnich 666" 'were _apprq'ved 
wh1lcfonly 27 were rejected. The rejection percentage thus works out to 4 per cent only. 
This small percentage of rejection also lends support 'to our recommendation that the object 
of approval of each individual appointment by the Government does not serve any worth 
while purpose. 

~ : , 
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I, 

There is a special category ofdirectors, namely, expatriate uirectors who are' appointed 
as managing or whole-time directors in foreign companies. Some of them are appointed on 
the strength of collaboration agreements as technicians. Thefr appointment requires the 
approval of the administrative ministries and the Department of Company Affairs accords the 
approval on the strength of the clearance given by the former, the clearance extending to tax 

'exemption as well in suitable cases. There are also certain other expatriate directors appointed 
at the instance of foreign shareholders in the Indian branches of multinationals, Because 'of 
the high salaries in foreign countries and the comparatively high emoluments ·already drawn 
by such directors, the proposed ceilings may be found to be inadequate. Neverthelees, the 
appointment of all expatriates should be scrutinised by the Government on account of the 
.need to regulate the business of foreign companies in India. It is, therefore, desirable that all 
such appointments and remuneration should' be submitted to the Government for approval 
"and suitable provisions should be incorporated in the guidelines. · · 

6.13 Expatriate directors 

company. The explanatory statement on such resolutions should contain the full particulars 
and justification in terms of the present requirements of sub-section (3) of section 269, 

"section 309 and section 637 AA of the Companies Act, [956. This internal safeguard is being 
recommended in the light of the withdrawal of the powers of the Central Government in this 
regard: There should also be included in such explanatory statement, a statement as to 
whether or not the proposed managing director or whole-time director was at any time 
involved in any presecutions under the various economic offences as described in the Com 
panies (Central Government's) General Rules and Forms, 1956. In future, therefore, 
approval of the Law Board to the appointment of managing/whole-time director will be 
necessary in exceptional cases. In order, however, to keep a watch over the managerial 
appointments within statutory guidelines it is recommended that the annual report of the 
Board of directors should contain a statement to the effect that these statutory guidelines 

·have been complied with. It is further recommened by us that the Company Law Board 
be empowered to take cognizance of any breach of the guidelines on the complaint of a 
member entitled to make a complaint under sub-sections (1) and (4) of section ·399 as if the 
member or members concerned had a right to apply under sections 397 and 398. Subject to 

·these recommendations, the powers with regard to amendments of any condition relating to 
the appointment or re-appointment of a managing director or a whole-time director or their 
remuneration which are now being exercised by the Central Government under sections 268, 
310 and 311 of the Companies Act, 1956, should be exercised in future by the companies 
themselves. 
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7.2 Where the will of the majority is expressed at company meetings properly 
called-either by ordinary resolution or by special resolution (where the law so.requiredj-ethe 
shareholder must submit to the decision of the majority : these are matters connected with 
the membership of the company and are referred to as "corporate membership rights". But 

"the law is so zealous of the rights of shareholders that even with regard to corporate mem 
bership rights, where the principle of supremacy of the majority applies, it has strived to 
engraft exceptions-thus au act which is ultra vires of the company or illegal, an act 
which constitutes a fraud against the majority where the wrong-doers are themselves in 
·control of the company, an act sanctioned by a resolution which requires a quali 
fied majority but has been passed by a simple majority : these have all been considered 
sufficient to justify· interference on the application of an individual shareholder. They 
constitute exceptions to the century-old rule in Foss v. Harbottle : the rule that it 
is for the majority to decide what is for the benefit of the company. Over the years there 
.has also been engrafted-by judicial dicta-a further general residuary- exception : cases - 

7.1 It is essential to maintain a' proper balance between the rights of majority mid mino 
rity shareholders for the smooth functioning of a company, This equilibrium has been maintain 
ed by the Courts by drawing a distinction between individual membership right and corporate 
membership rights. By his contract with the company (and other members) a shareholder, 
undertakes, with respect to most rights which his membership carries, to accept as binding on 
him decisions arrived at by a majority of shareholders if they are arrived at in accordance 
with the law and the articles of association. These membership rights are referred to as 
"corporate membership rights". There are other rights of the shareholder which cannot be 
taken away from him unless he consents or the statute expressly permits : rights of this type 
are referred to as "individual membership rights". Both individual and corporate member 
ship rights are recognised in various provisions contained in the 1956 Act. The right of a 
shareholder not to be compelled to take or subscribe for more shares or to have his liability 
increased without his consent in writing (section 38), the right to apply to Government for 
the calling of an annual general meeting if the company defaults in holding of that meeting 
{section 167), the right to object to the appointment of two or more directors by a single re 
solution (section 263), the right of a member to use his votes differently on a poll (section 
183), the right to insist that a general meeting shall not be held unless at least twenty-one 
days' notice in writing has been given (section 171), the right to petition for a compulsory 
winding up of the company (section 439), the right to make representations to the Court 
where the sanction of the Court is sought to a scheme of arrangement whether by way of 
amalgamation or otherwise (sections 391 to 394), the right to object to a compulsory transfer 
-of his shares (section 395)-all these are statutorily recognised rights of an individual share 
holder as they enable a member to maintain himself in full membership with all rights and 
;privileges appertaining to that status. The 1956 Act also qualifies certain individual rights 
of shareholders by requiring for their exercise the consent of a particular number of share 
holders or a percentage of shareholding; thus the right to call an extraordinary general meet 
ing on requisition, though an individual membership right will be effective only when the 
prescribed number entitled to requisition a meeting so express their will (section 169), simi 
larly the right of a dissentient shareholder to have a variation of shareholders' rights cancelled 
by the court can only be exercised if the holders of not less than ten per cent of the aggregate. 
-of the issued shares (belonging to that class) consent .or vote in favour of the resolution (sec 
tion 107), the right to demand a poll at a general meeting of a public company, though, 
.an individual right of a shareholder can only be exercised if five members having the right to 
vote for the resolution either by person or proxy make a demand for a poll (section 179), the 
right to apply for an investigation of the affairs of the company can only be maintained if the 
prescribed statutory number make the application (section 235), the right to apply to the 
-Court for relief of oppression and mismanagement is maintainable only where not less than 
one hundred members of the company or members holding not less than ten percent of the 
issued shares of the company apply (section 399). 

SHAREHOLDERS' PROTECTION AND PREVENTION OF 
MISMANAGEMENT 

CHAPTER VU 
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A. More ei'rective and meaningful partiCipation by shareholders at meetings 

,.7.5 .Tlie common: law does not recognise voting by proxy but the articles of Associa 
tion of a coinpany generally confer such a righr=since il is extremely inconvenient that a 
member, especially when residing at a distance, should be obliged personally to attend every 
meeting. The statute now guarantees this right. In every public company, a member who is 
entitled to attead and vote at a meeting is, entitled to appoint another person (whether 
inember or not) as his proxy to attend and vote instead of himself. [Section 176 (J)J. In 
England, a proxy appointed to attend and vote in a private company has the same right as 
the member to speak at the meeting [Section 136(1) of the English Companies Act, '1948]. 
The same recommendation was made by the Bhabha Committee (para 77 of the Report)-but 
in the 1956 Act as enacted a proxy appointed by any member of a company whether public or 
private does not have any right to speak at the meeting. A body corporate which is a mem 
ber of a company is entitled to be represented at meetings of that, company by a person 
authorised by resolution-such person has the same right and power on behalf of the body· 
corporate which he represents as that body: could exercise as if it were an individual member 
(section 187). The representative of a body corporate thus has a right to speak at meetings 
of the company of which the body corporate is a member. We do not see any reasonfor 
depriving individual members who are not able to attend meetings of the company of which 
they are members from appointing proxies who could more effectively represent them if they 
were also 'entitled to speak at such meetings. It would help towards a more effective· partici 
pation if the proxy. were conferred a right to speak, as well as a right to vote on show of 

(BJ 
(C) 
(D) 
(E) 

- :. > ~ '__, • • f I i .~ "- ~ ~ { ' I - ~ 

more effective and m~l!J?.ingfql_ participation ~Y shareholders at general meetings 
and extraordinary general meetings of the company; 
ensnrliig better management at Bo aid level; 
better and quicker remedies for oppression.and mismanagement; 
promotion of co-ordinated activitibs of shareholders; 
miscellaneous. 

{A) 

7.3 It is notorious that a large number of small shareholders are apathetic-they 
have neither the time, money nor experience to make use of their rights and are too numerous 
and widely dispersed to be effective in exercising control over management. We do not subs 
cribe to the pessimistic view that it is useless to provide further safeguards to shareholders 
which they will not use. . Past experience has shown that weapons placed in the armoury of 
minority shareholders; for instance by the 1956 Act on the recommendations of the Bhabha 
Committee, have been often used to great effect. That they have not been used _even more 
frequently is, we believe, because most shareholders are not organised .to embark on litiga 
tions to enforce rights 'conferred by section 397 and/or section 398 of the Act and also 
because these provisions are hedged in with unnecessary conditions precedent. 

7A As w~ cbnc~ive it; a public limited company must be left free to. deal. with and 
regulate its owd. ,internal i:iffairs with a minimum of external control, But in order that it 
should do this effectively, there must bea more effective and meaningful participation by its 
own shareholders. With this end in view .we ·woulct 'provide ·a broad pattern of investor's 
control cio'upled' with provisions ensrihng better management at Board Ievei. Our recommen 
datioris :He under the following h~ads : 

I' 

in which justice requires that the court should intervene to assist an otherwise helpless mino 
rity shareholder; courts would not refuse to set right the wrong even though the majority has 
willed otherwise. The aim of each Committee, whether in India or in England, appointed 
to revise or simplify company law has been to devise means of making it easier for share 
holders to exercise more effective general control over the management of their companies. 
This was what inspired the appointment ofthe Company.LawCommittee in1950 (The Bhabha 
Committee)-its task 'was to consider and report wh'a't ''amendments ·were 'necessary in the 
Indian Companies Act, 1913, having due regard inter (ilia "to the desirability of adequately 
safeguarding the interests of investors and of the public". The terrrs of reference of 
the present Committee also require us to consider the provisions of the 1956 Act and report 
inter alia on protection of Shareholders' and Creditors' interest. 
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7.7 1 Section 291 follows closely its English counterpart (Article 80 in Table A of the 
English Companies Act, 1948). It is now established by a series of decisions of English 
Courts that the language used in article 80 of Table . 'A' does not enable shareholders; 
by resolution passed at a general meeting, without altering the Articles, to give direc:- 
tions as to how the company's affairs are to be managed nor to over-rule any decision 
arrived at by the . directors in the conduct of its business, even as regards matters not 
expressly delegated to the directors by the Articles. (Buckley on the Companies Acts, l 3th 
Ed. p. 860). The word "regulations" are confined to procedural matters. In a - recent 
English case (John Shaw & Sons Ltd. Vs. Shaw) the Court even spoke of the "sovereignty 
of the directors" within the limits of the powers conferred on them by the Articles, over 
looking the rule established over a century ago in Foss Vs. Harbottle 'that in a dispute of any 
matter between directors and shareholders, it is the latter who are sovereign. A conceivable 
reason for such interpretation is that the English Companies Act, 1948, contains no> 

. 7.6 To have a more effective participation by shareholders, it is also necessary to 
take a further look at section 291 of the Act, which deals with general powers of the 
Board of Directors. This section provides that the Board of Directors of a company shall 
be entitled to exercise all such' powers and to do all such acts and things as the company 
is authorised to exercise and do, except in relation to powers, acts and things directed or 
required by the Act or the Memorandum or Articles to be done by the company in 
general meeting. The second proviso to section 291 (I). reads thus: 

"Provided further that in exercising any such power or doing any such act or thing, 
the Board shall be subject to the provisions contained in that behalf in this or any 
other Act, or in the memorandum or articles of the company, or in any regulations 
not inconsistent therewith and duly made thereunder, includirig regulations made by· 
the company in general meeting". (Emphasis supplied). 

It is quite plain that textually, "regulations'' by sharaholders in general meeting 
could control acts-of directors, But _the textual meaning is not always the accepted judicial 
meaning. 

(vrJ 

(v) 

(iv) For sub-section (6) of section 176, the following shall be substituted: 
"An instrument appointing a proxy shall be in Form II set out in Schedule 
IX and it shall be the duty of the Board of Dircctores to circulate proxy 
forms to all members entitled to attend and vote at, the meeting along 
with the notice convening the meeting." 
The Form II of the form of proxy in Schedule IX should be suitably -amended 
so as to enable the member to utilise the proxy form in respect of every 
resolution to be voted on at the meeting. This two-way proxy fonn=-which 
we recommend for compulsory adoption by public companies-is the nearest to 
a postal ballot. - The reason why we do not recommend a postal vote is .because 
it would be antithetical to the basic principle of Company Law which is that 
all resolutions must be passed "at a meeting't-vwhich means that the member 
or his proxy must attend and vote. 
Consequent to our proposal for substitution of section 176(6), section 172 (3} 
should be amended to provide for the safeguards against accidental omission to 
circulate the proxy form along with the notice. 

(iii) 

(ii) 
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hands. With the same object in view _we would also recommend the two-way proxy form as 
a mandatory requirement. But we think that a proxy should not be effective in forming a 
quorum and, therefore, no alteration is proposed in section 174. Our proposals under this 
head accordingly are : 

(i) In sub-section (1) of section 176, the words "but a proxy so appointed shall not 
have any right to speak at the meeting", shall be substituted by the following, 
namely- 

"and a proxy so appointed shall also have a right to speak at the meeting". 
In sub-section (2J of section 176 the weirds 'of the articles of which provide for 
voting by proxy at the meeting' should be deleted. - 
In the proviso to sub-section (1) of section 176, clause re) should be deleted, 



C. ]Jetter and quicker remedies for oppression and mismanagement 

7.9 Chapter VI of the Companies Act (sections 397 to 409) contains 'provisions 
designed to prevent oppression and mismanagement. They are divided into two parts 
part "A" being powers conferred on the Court (sections 397 to 401) and part "B" 
being powers conferred on the Central Government (sections 408 and 409). This 
distinction is, in our opinion, necessary to be maintained. But 'we consider that the 
over-riding power in cases of alleged oppression and mismanagement. should be that of 
the Court and would accordingly· recommend that all final orders passed by the Central 
Government under section 408 and/or section 409 should be revisable in appeal by the 
High Court. We are at the same time conscious of the fact that the emergent powers 
under section 408 are on occasions necessary and unless shown to be exercised mala fide, 
are really in the interests of the shareholders. We would, therefore, propose that whilst 
the order of the Central Government may be appealed against ·on certain grounds to the 
High Court, the order itself ought not be disturbed until a final adjudication of the appeal 
by the High Court. In view of the seriousness · of the consequences of an order passed 
under section 408 and in view of the various provisions of the Companies Act relating 
to the holding of annual general meetings, appointment of directors at such meetings etc., 
it would be necessary to further provide that such appeals to the High Court should be 

l.t I ·• ~ ' 

These additional measures recommended by us should be helpful to a great extent in 
enabling the shareholders-to understand better the affairs of the company. 

, . 
7.8 To ensure adequate protection to the shareholders' interest dt is, in our 

opinion, necessary to re-introduce provisions relating to retiring age of directors, imposing 
a ceiling on the number of directorships an individual can have and more effective 
participation by directors at Board meetings. Our recommendations in .this regard are 
contained in the Chapter dealing with Management Structure and Professionalisation of 
Management; ' 

We have also taken note ~f the recent development in corporate law in the 
matter of better and more meaningful disclosures of corporate information to the 
shareholders and others having dealings wrth compames. We have accordingly made 
several recommendations regarding matters to be disclosed both in the report of the 
directors to the shareholders and also in the accounts. These recommendations are 
contained in the· Chapter on Accounts & Audit. An additional feature to be noticed 'in 
this regard is the requirement of all public companies .whose shares are 'listed in any 
stock exchange to publish an abstract in a summarised form once in six months of their 
unaudited accounts of company together with a brief report thereon. · · 

B. Ensuring better management at Board level 

Section 291 when amended as proposed by us would furnish a legal right of intervention to 
shareholders in exercising control over and issuing directions -to the Board-at the same time 
it would not disturb the managerial autonomy of the Board of Directors or be an impediment 
to its day-to-day management. 

"Provided further that in exercising any such power or doing any such act or 
thing, the Board shall be controlled by and be subject to the provisions 
contained in that behalf in this or any other Act or m the Memorandum or 
Articles of the conpany or in any regulations not inconsistent therewith, 
including resolutions passed by the company at any general meeting specially 
convened for the purpose". 

provisions corresponding to section.90 of the English Companies Clauses Act, 1845, which 
had provided that. the exercise by the Board of their powers shall be subject to the control 
cif. any general meeting specially convened for the , purpose. The Indian Company Law also 
contains no such salutary provision. But the notion that directors are "sovereign" in matters 
entrusted to them by the Articles runs counter to a long line of authority both in England 
and in India that directors are agents of the company .and stand in a fiduciary, relationship 
with its shareholders. To avoid future litigation and controversy we would recommend an 
amendment to the second proviso to' section 291 (1) so that it would read (when amended) 
as follows (without the emphasis): 
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• that to wind up the company would unfairly prejudice such member or members, but that 
otherwise the facts would justify the making of a winding up order on the ground that it was 
just and equitable that the company Should be wound up. 

(ii) 

where the act complained of is ultra vires and could not, therefore, be cured by 
an ordinary resolution; 

where those in control of the company have acted in breach of the company's 
constitution, that is, the Memorandum and/or Articles of Association; 

There are, however, a number of exceptional cases in which minority shareholders have 
been held to be entitled to ask the 'Court for protection in civil suits against the actions 
of the majority. These are briefly as follows: 

(i) a breach of fiduciary duty by promoters or directors; 
(ii) negligent mismanagement of the company's affairs; 
(iii) procedural irregularities which an ordinary resolution could put right. 

7.12 There are certain other features in section 397 requiring correction. Under 
the existing law, in order to justify intervention of the Court (under section 397), it is 
necessary that there must exist at the date of the petition a course of oppressive conduct; 
there must be continuous acts on the part of the majority shareholders continuing upto 
the date of the petition showing that the affairs of the company are being conducted in 
a manner burdensome, harsh and wrongful. In our opinion, these conditions are too 
onerous. In our view the section ought to be available even where the complaint 
concerns a· single act of oppression not necessarily a continuing one. This would enable 
effective action to be taken through the medium of -a section 397 petition-which the 
rule in Foss Vs. Barbot le would prevent in a suit at the instance of a shareholder. 
The rule in the said decision establishes that in order to redress a wrong done to a 
company or to the property of a company or to enforce the rights of the company, the 
proper plaintiff is the company itself and the Court will not ordinarily entertain an action 
brought on behalf of the company by a shareholder. The basic principle underlying 
this rule is the right of the majority shareholders in a company to decide how they 
should be managed and the fact that the company is a separate legal person at law, and 
is an entity different from the totality of its shareholders. If each individual member was 
allowed to sue in respect of a wrong done to the company,. there would be no end to 
fruitless and vexatious litigation-besides if the thing complained of was one which in 
substance .the majority of the company were entitled to do, there would be no use in 
having a litigation about it when the ultimate end would only be that a meeting be called 
where the will of the majority would prevail The rule in Foss Vs. Harbottle thus prevents 
an action by a minority where what is complained of is: ' 

disposed· of as expeditiously as possible-and it is for this reason that we. are providing 
for a period of six months for the disposal of the appeal. , 

7.10 With regard to the powers of the Central Government to prevent change in 
the Board of Directors likely to affect the company prejudicially (section 409), we are 
of the opinion that this power should be retained but here-afterwards be exercised by 
the Company Law Board as reconstituted. The reasons for this suggestion is that 
proceedings under section 409 start on a . complaint, and necessarily invo!~es a .right of 
parties. It would, therefore, be appropriate that the powers under this section are 
exercised by a quasi-judicial body. We would also recommend additional safeguards as 
indicated in our proposal for the redraft of . section 409. We would further recommend 
that the· complaint specified in section 409 (1) should not be restricted to those in 
management but that the provisions of section 409 (I) may also be available to the 
shareholders of the company provided they fulfil the qualifications of members having 
the right to apply under section 397. ·' 

· 7.11 We are also of the opinion that the requirement= of clause (2) (b) of section. 
397 impose as an essential condition of intervention by the Court a state of facts often 
difficult to establish. We see no sufficient reason for making out a case of oppression 
that the facts should also justify the making of a winding up order. · ., . . 
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-(4) An order against delinquent directors, other officers, and other persons _ 
shall not be maintainable iu respect of any misapplication, retainer, mis 
feasance· or breach of trust committed more than five years prior to the 

·filing of the application under sub-section (I)". 

{3) In passing orders-under clause (I) above, the Court may restrain the 
commission or continuance of any act and may, if it thinks it necessary so 
to do, examine. into the conduct of any person, director, or officer of the 
company who has misapplied, retained or become liable.or accountable for any 
money or property of the company or has, been guilty of any misfeasance or. 
breach of trust in relation to the company and allow him to pay or restore 
the money or property or a part. thereof respectively, with interest at such 
rate as the Court thinks just, or tocontribute such sums to the assets of the 
-company by way of compensation in respect of the misapplication, retainer, 
misfeasance or breach of trust as the Court thinks just. , , 

the Court may, with a view to bringing to an end the matters complained of 
and/or with a view to prevent the recurrence-of the acts of oppression and/or 
mismanagement alleged or any of them, make such orders as it thinks fit. 

, - 

(b) 

that the company's affairs have been or are being conducted in a manner 
prejudicial to public interest or to the interest of the company or in a. 
manner oppressive to any member or .members or that the company's 
affairs have been or are being mismanaged; and 
that it is necessary, just and equitable so to act; 

(a) 
I ' • 

(2) If, on any application under sub-section (1), the Court is of the opinionr- 

(i) In place of section 397, the following new section shall be substituted: 

"397 (I). .Any members of a company who complain, that the affairs of the 
company have been or are being conducted in a manner prejudicial to public 
interest or to the interest of the company or in a manner oppressive .to any 
member or members (including any .one or more of themselves) or that those 
in conduct of the affairs of the company have been or are guilty of mis 
management of its affairs may apply to the Court for an order under this 
section, provided that such members have a right so to apply by virtue of 
section 399. 

- ' 

Whilst we do not desire to- reca'm1~end legislation in any wayaffecting the liallow_ed 
rule (in Foss V.s. Harbottle)-or in any way affecting the judicially engrafted exceptions 
thereupon-we think that the time has come when, without affecting rights of action by suit 
by individual members (either on behalf ofthemselves alone or as representing the company), 
an additional avenue of relief is afforded to minority shareholders entitled to apply under 
section 397 or 398. We would, therefore, recommend that persons having a right to apply 
to the Court under section 397 may also complain of acts of mismanagement on the part 
of those in conduct of the affairs of the company, and the Court may in its discretion having 

.regard to the nature of the acts complained of, grant such relief as it may think fit. Our 
proposals under this head are: 

(iv) 

(iii) 
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where the member complains of a. fraud on the mincrity=-either where the con 
trolling shareholders have abused their power in order to gain a benefit for 
themselves at the expense of the minority or where the company itself is defrauded 
by the action of the controlling _shareholders. In the latter case, the member 
brings a derivative action on behalf pf the company whereas in the former, he 
sues on his ownbehalf; · 
where there is inadequate or insufficient notice of a resolution passed at a general 
meeting or where the explanatory statement required· to be annexed to the notice 
is tricky or inadequate. 

In spite of these exceptions, the rule in Foss Vs. Harbottle has often proved an obstacle in the 
way of minorities. · 

S2 



(iii) In sections 408 and 409 of the Act, the following changes are recommended : 
(a) (i) In section 408 (1), for the words- 

"that it is necessary to make the appointment or appointments in order 
to prevent the affairs of the company being conducted either .... ". 

the following words shall be substituted: 
"that it is necessary to make the appointment or appointments in order 
to prevent or bring to an end the conduct of the affairs of the company, 
which have been or are being conducted either in a manner ..•. " 

' 
(ii) At the end of the first para of section 408 (1), add----,- 

"Provided that no such order shall be passed until after an opportunity 
is given to those in management of the company to be heard in the 
matter. Reasons will be recorded in writing for every order passed 
under this section". - 

(b) In section 408 (1), the existing proviso should form a separate sub-section 
[numbered as sub-section (2J] and the present sub-section (2) should be part 
of recommended sub-section (2). · - · 

(c) The company or any party aggrieved by any order passed under section 408(11) 
may move the High Court where the registered office' of the company is 
situated, in appeal on the ground that the impugned order is not in the_ interest 
of the company or in the interest of its shareholders, or in the public interest 
or has occasioned a miscarriage of justices: 

(d) The appeal will be filed within a period of thirty days from the date of the 
order complained of. 

(e) The order passed by the Central Government under· section 408tl) shall be 
effective and in operation from the date of the order until set aside by the 
High Court in the appeal filed under clause (c) above. 

(f) The appeal filed under clause (c) above will ordinarily be disposed of by, the 
High Court within a period of six months from the filing of the appeal. 

(g) The "present sub-section (7) should be re~nu~bered as 7(a) and a new sub-clause 
(b) should be added as follows: 

"(b) Such directors so appointed under this section shall, whether required to 
report or not under sub-clause (a), report to the Central Government once at 
least in every three calendar months on such matters and aspects relating to 
the company's working which they consider the Government ought to know 
or should be made aware of. In case there is more than one such Director, a· 
joint report may be forwarded in place of individual reports". 
Consistent with our recommendations in para 7.10, present section 409 needs 
to be, changed. The suggested changes are as under : 

(h) (i) in section 409 substitute the word 'Company Law Board' for 'the Central 
Government'; 

(ii) For section 398(1), substitute the following: 
"398 (1). Any members of a company who complain that a material change 
(not being a change brought about by, or in the interest of, any creditors 
including debenture holders,· or any class of shareholders, of the company) 
has taken place in the management or control of the company, whether by 
an alteration in its Board of Directors or in the ownership of the company's 
shares, or if it has no share capital, in its membership, or in any other manner 
whatsoever, and that by reason of such change, it is likely that the affairs 
of the company will be conducted in a manner prejudicial to public interest 
or in a manner prejudicial to the interest of the company, may apply to the 
Court for an order under this section, provided such members have a right 
to apply in virtue of section 399". 
Section 398(2) will remain as it is. 
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Our proposals under this head accordingly are- 

(a) Every association of shareholders satisfying the criteria mentioned in the Annexure 
would be eligible for recognition by the Central Government. 

(b) The criteria of eligibility would be akin to the criteria adopted for recognition of 
Stock Exchanges in the country. 

. '~·l ~ .. I I • t • ~ 

7.13 . We have. received a number of representations .for giving statutory status to asso- 
ciations of shareholders who could ventilate grievances of the large non-vocal body of members 
in every public company. We have considered this matter carefully. We do not think that 
associations of shareholders as 'such should be permitted to participate in the affairs of a 
public company. It is a settled principle of company law that a person who is not a member 
of the company is not entitled to, seek information from the company or participate in 
the deliberations of the company in general meeting-unless· he claims to represent such 
member. Permitting an outside body (even though it be a body representing shareholders 
generally) would be to set at naught this well-settled principle-if accepted, other bodies and 
associations affected by a public company's activities namely, consumers' ,associations, labour 
unions etc. would with equal justification seek to participate in its affairs. However, we are 
conscious of the fact that in every large public company whose shareholders are scattered all 
over the country, it is difficult always to ensure' effective participation, ·We are of the 
opinion that a responsible shareholders' association in each region would contribute much 
towards ventilating the legitimate grievances of shareholders and promote a more meaningful 
relationship. between management and members. Such a shareholders' association would 
also act as an agency through which information about the affairs of public companies would 
be channelised. - 

D. Promotion or co-ordinated activities. of shareholders 
• ~ i ' ~ 

I' r 
(v) Sub-section (3) of section 409 should be re-numbered as sub-section (4). 

"The final order under section 409 (I) will be passed within a period 
of six months from the date of the first interim order, if any, passed 
under section 409 (2), or from the date of the filing of the com 
plaint, whichever is later". 
"The company or any party aggrieved by the final order passed 
under section 409 (1) may move the High Court, where the regis 
tered office of the company is situated, in appeal on the ground 
that the impugned order. has· occasioned miscarriage of justice or is 
not in the public interest or in the interest of the company or ofits 
shareholders. The appeal will be filed within a period of thirty 
days from the date of the final order and the appeal will ordinarily 
be disposed of by the High Court within a period of six months 
from the filing of the appeal. The final order passed by the 
Company Law Board under section 409 (1) shall be effective and in 
operation from the date of the order unless set aside by the High 
Court in the appeal," , 

(iv) At the end of the present 'sub-section (2) of section 409 [to be renumber- 
ed.as sub-section (3)), the following clause should be added : 

"Provided that such interim order shall only operate in the first 
'instance for a period of two months, within which period the 
Company Law Board may continue the interim order, if the circum 
stances so justify, only after giving an opportunity to the com- 

, plainant and the affected parties of being heard in the matter." 

(ii) in section 409 (1) after the. words "where a.complaint is made to the 
Central Government" (to be read as Company Law Board), the following 
words shall be added-"by members of a company having the right to 
apply under section 39~ or 398 ot" . 

(iii) . After sub-section (I) of section 409, a new sub-section [sub-section (2)] 
should be added which will read as follows : . 

REPORT OF TIIE moa POWERED EXPERT •COMMITTEB S4 



7.15 We have, while suggesting amendments in section 212 of the Act, recommended 
in para 8.JO of the chapter on Accounts and Audit that in cases where a company has entered 
into partnership or joint venture, the balance-sheet and profit and loss account of such firm 
or joint venture should be attached to the balance-sheet of the company and a statement be 
made in regard to any material changes in the affairs of such partnership or joint venture 
which have occurred between the end of the financial year of such partnership or joint venture 
and the end of the company's financial year. This requirement proceeds only half way. AL 
times, it becomes necessary for the Inspectors to examine the manner in which the funds of 

Section 209A dealing with inspection of books of account of companies was inserted 
in the Act by the Companies (Amendment) Act, 1974. This section replaces clauses (b), (c) 
and (d) of sub-section (4) of section 209 and gives some additional powers to the person 
carrying out inspection of books of account of companies. Section 209A has widened the 
scope of inspection, and the Inspecting Officers have been invested with the powers of Civil 
Courts in the matter of summoning, examining witness and production of documents. A 
Directorate of Inspection was set up in the Department of Company Affairs with a team of 
officers beaded by the Director of Inspection and Investigation. Inspection of companies is 
taken up primarily to find· out whether companies conduct their affairs in accordance with 
the provisions of the Act, and whether their affairs are prejudicial to the company, its 
members, creditors and to public interest. Sometimes inspection is also necessitated on 
complaints· received from persons who are interested in the affairs of the company. Inspec 
tion in that sense really serves a purpose, and it is, therefore, necessary that the inspection 
should not only be adequate but should also proceed smoothly. 

7 .14 Inspection 

E. Miscellaneous 

(f) As a start, we would recommend that there should be one recognised shareholders' 
association at the place where there is a recognised Stock Exchange and that it 
should be a condition of recognition of the shareholders' association that none 
of the office bearers be concerned with the management either in the capacity "of 
directors, lawyers, solicitors, cost accountants, chartered accountants.. internal 
auditor, secretary, stock broker or any officer of the company. He will also 
not hold shares more than the face value of Rs. 1,000/- each in any single 
company. The membership of shareholders' association should be open to all 
the shareholders. 

Upon recognition by the Central Government, every recognised shareholders' 
association would be entitled to purchase one or more shares in every public 
company whose shares are listed on any Stock Exchange and notwithstanding 
anything contained in the Articles of Association of that public company, 
'registration of the transfer of shares to the name of such recognised share- 

· .holders' association shall not be refused. 
Such recognised shareholders' association would be entitled to avail 'of the rights 
prescribed in Chapter VI (section 397 to 409) in place of the members having a 
right to apply, provided that the recognised shareholders' association has obtained 
the consent in writing of the requisite number of members of the company as 
required under section 399. Once that consent is obtained, the -recognised 
shareholders' - association would be entitled to make application to the 
Court/Central Government as the case may be and to pursue the matters 
under relevant sections in its own name. 

(e) The provisions of clause (4) of section 399 should be altered to enable the High 
Court (and not the Central Government) to authorise any member or members 
to apply to the Court notwithstanding that the requirements of section 399 (I) (a) 
or (1) (b) not having been complied with. This would also enable recognised 
shareholders' associations, which are members of a public limited company, to 
apply to the court for dispensing with the minimum requirement prescribed for a 
right to apply under section 397 and/or section 398. The Court, which would 
have to finally adjudicate upon the fact of oppression and/or mismanagement 
would be in a better position than the Central Government to determine whether 
or not to grant such permission notwithstanding that the consent of the requisite 
number of members has not been obtained. 

(d) 

. (c) 
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7 .19 Section 239 gives power to an Inspector to investigate also the affairs of a 
related company if he thinks -it necessary for the purposes of his investigation. Sub-sectioi;i 

Our recommendation regarding sections 235 and 236 would require a consequential 
amendment in clause (a) of section 237 i.e. in the said clause, after sub-clause (ii), another 
sub-clause, viz. "(iii) Company Law Board by order" should be added. 

"That the company has been guilty of persistent default in complying with the provi 
sions of the Act." 

Sections 235 to 251 of the Companies Act, 1956 deal with matters connected with 
investigation into the affairs of companies and other allied matters. The appointment of 
Inspectors for the purpose is to be made by the Central Government. Under section 235, 
the Central Government can order investigation if a specified number of members of a 
company apply for such investigation, or where the Registrar makes a report under sub 
section (6) or (7) of section 234. We are of the opinion that the powers under sections 235 
and 236 should be exercised by the Company Law Board, as reconstituted, and the Central 
Government should appoint· Inspectors to investigate only after the Company Law 
Board orders· investigation. We recommend that sections 235 and 236 should be amended 
accordingly. 

7.18 Under section 237 (b) the Central Government has suo motu power to order 
investigation, if the circumstances referred to in clause (b) thereof exist. Under the same 
section the Central Government shall order investigation if the company by special resolu 
tion so desires or if the court makes an order for investigation. The suo motu exercise of 
power under clause (b) of section 237 by the Central Government has often been challenged 
by the companies in the courts. In several cases exparte stay of the order of investigation 
is obtained. This jeopardises the objectives of investigation. The law on this subject has 
been laid down in ~Barium Chemicals Ltd. v. The Company Law Board" by the Supreme 
Court. The majority in this case held that the formation of the opinion by the Central 
Government about the existence of circumstances which led to the ordering of investigation 
under section 237 (b) is subjective but the existence of such circumstances as such must be 
demonstrable. We are of the opinion that situation cannot be improved further than by a 
proper exercise of discretion by the Central Government of its powers of investigation. We, 
however, find that there are no specific powers for investigation even if the company is guilty 
of persistent default. We, therefore, recommend that the scope of clause (b) of section 237 
should be enlarged by adding the following clause: 

7 .17 Investigation 

7.16 The proviso to sub-section (lJ pf section 209A dispenses with the requirement 
of giving previous notice. We feel that reasons for not giving previous notice should be 
recorded in writing by the Regional Director concerned. We, therefore, recommend that 
the existing proviso to sub-section (I) of section 209A should be substituted by the following 
proviso: 

"Provided that such inspection shall be made after giving previous notice to the 
company or any officer thereof, except where the Regional Director is satisfied for 
reasons to be recorded by him in writing that it is necessary that inspection should be 
made without previous notice." 

the company have been utilised outside, either by way of capital, or by way of advances, to 
the said partnership firm or joint venture. In such cases, without an inspection of the books 
of account and other connected papers of the partnership firm or joint venture, the inspection 
will not be complete. As the provisions of section 209A are not clear with regard to the 
powers of Inspectors to have access to the books of account of the partnership firm or joint 
venture, it is necessary to amend section 209A to authorise the Inspecting Officers to also 
inspect the accounts of the partnership firm or joint venture. We, accordingly, recommend 
that a provision should be added to section 209A, empowering the Inspecting Officers to 
inspect the accounts of partnership firms or joint ventures if found necessary. 
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(a) Sections 111 and 155 should be assimilated into a single statutory provision; 
(b) The said statutory provision would read thus : 

"111(1). Nothing in sections 108, 109 and 110 shall prejudice any power of 
the company under its articles to refuse to register the transfer or transmis 
sion by operation of law of the right to, any shares or interest of 
a member in, or debentures of, the company but such power shall be subject 
to the provisions of sub-sections (2) to (7t 

If a company refuses whether in pursuance of any power under its 
Articles or otherwise, to register any such transfer or transmission of 
shares, it shall, within two months from the date on which the instrument of 
transfer or the intimation of such transmission, as the case may be, was 
delivered to the company, send notice of the refusal to the transferee and 
the transferor or to the person giving information of such transmission, as 
the case may be, along with the statement of reasons for refusing to register 
the transfer or transmission. 

(2) (a) 

Accordingly, we would recommend as follows 

Our proposals are- 

(1)- Many public companies whose scrips are listed on the stock exchanges do not 
generally refuse registration of transfer of their shares. Since shares are movable 
property, they ought to be freely transferable. Whilst it may still be necessary 
to retain and recognize the right of directors to refuse registration of transfers if 
so authorised by a company's Articles of Association, this right, we think, should 
be hedged in with adequate safeguards .. Under the law as it stands, the company 
is not immediately required to give reasons for refusal to register transfers and it 
is only the right of the final adjudicating body [under section 111 (SA)] to require 
the company to disclose its reasons at an appellate stage. This, in our opinion, 
is unsatisfactory. Under the existing law, there are two remedies open to an 
aggrieved person-to file an appeal under section 111, or to apply to the Court 
for rectification of the share register under section 155. We think that these two 
remedies should now be assimilated and provision be made (at one place) for a 
person aggrieved (including any person aggrieved by a refusal of the Board of 
Directors to register a transfer or transmission of shares) to apply to the 
Company Law Board-as proposed to be constituted-for rectification of the 
share register on any of the grounds mentioned in sub-clause (a) or lb' of sub 
section (1) of the present section 155. 

7.21 Transfer of Shares-Section 11'1 

The provision relating to special audit under section 233A is one of the sections in the 
Act conferring power on the Central Government of an extraordinary nature, which, in our 
view, has not been utilized frequently. During all these years, the Department has ordered 
special audits only in nine cases. The reason for this is perhaps due to there being other 
provisions like 209 which is equally effective. Moreover. the scope of section 209 has also 
been enlarged by section 209A. That apart, while the special auditor appointed under 
section 233A has the same powers and duties as that of an auditor of the company under 
section 227, the Inspecting Officer carrying out inspection of books of account under section 
209A has wider powers including powers of Civil Court. In view of this position, it may not 
be worthwhile to have a provision like section 233A and we, accordingly recommend, its 
deletion. 

7 .20 Special Audit 

(2) of section 239 requires prior approval of the Central Government for the Inspector to 
exercise such powers. We are of the opinion that such approval should be given only after 
notice to other body corporate. We, therefore, recommend that the proviso to sub-section (2) 
of section 239 should be amended to provide that approval should be given after hearing by 
the Central Government in case of investigation under section 237 (b) and by the Company 
Law Board in case of investigations under sections 235 and 237 (a). 
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The existing provisions of section 111(4A) and I I 1(8) dealing with prescrib 
ing fees on appeals and transmission of shares of private companies by 
Court sale or other public authority should be retained. · 

l9) If default is made in giving effect to the orders of the Company Law Board, then 
subject to the right of appeal, the company and every officer of the comp~!JY who 
will be in default shall be punished with fine which may extend to Rs. 1,000/- and 
with a further fine which may extend to Rs. 100/- for every day after the first day 
after which the default continues. 

(8) The povisions of sub-sections '(J) to (7) shall apply in relation to the rectification 
of the register of debenture-holders as they apply in relation to the rectification 
of the register of members. 

(7) From ·any order passed by the Company Law Board on the application, or any 
issue raised thereunder and tried separately, an appeal shall lie on the grounds 
mentioned in section 100 of the Code of Civil Procedure 1908, to the High Court 
within whose jurisdiction the registered office of the company is situate. 

(b) 

' may decide any question relating to the title of any person who is a party 
to the application to have his name entered in, or omitted from, the 
register; · - 

generally may decide any question which it is necessary or expedient to decide 
in connection with the application for rectification. 

(a) 

(6) On any a~plication under this section, the Company Law Board- 

, ' ' 
(4) The Company Law Board after hearing the concerned parties may either reject the 

application or order rectification of the register, and in the latter case, may 
.direct the company to pay damages, if any, sustained· by any aggrieved party. 
In either case, the Company Law Board in its discretion may pass such order 
as to costs as it thinks fit and may also pass all incidental or consequential orders 
jncluding orders regarding payment of dividend, and allotment of bonus shares. 

(5) The Company Law Board will have power.pendingthe disposal of the applica 
tion under sub-section (3), to pass such interim orders and injunctions as it may 
deem lit and just. . · · 

(i) is without sufficient cause entered in the register of members of a com 
, pany; or 

(ii) afte; having been entered in the register is, without sµIBcient cause, 
. omitted therefrom, or 

default is made or unnecessary dc:.:_lay takes place in entering in the register 
the fact of any person having become or having ceased to be a member. 
(including a refusal under sub-section (2) above); 

the person aggrieved, or any member cir the company, 'or the company, as the case 
may be, may apply to the Company Law Board for rectification of the register, 

' (b) 

(3) If- , , 

(a) the name. of any person- 

(b) If default is made in complying with this sub-section, the. company and.' 
every officer of the company who is in default, shall be punishable with: 
fine which may extend to fifty rupees for every day during which the default 
continues. 

(c) If no intimation is given within the time prescribed in sub-clause (a) above, 
the company shall be bound to register the transfer or transmission as the 
case may be. 

"~ 
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(IV) Refund of application money-section 69 

Under section 69, no allotment· shall be made of any share capital of a company 
offered to the public for subscription unless the minimum subscription has been received, 
and any sum payable on the application so stated has been paid to and received by the com 
pany in cash or by cbeq ue. In case such amount is not received by the company within 
one hundred and twenty days, all moneys received from the applicants should be forthwith 
repaid without interest. Interest is payable after the expiry of one hundred and thirty days. 

We are of the opinion that the period of 1_20 days laid down for refund of applicants" 
-money is adequate and should not be changed and that interest should Lbe paid at 12% per 
annum instead of at 6% per annum from the expiry of the !30th day. 

"(3) where "special notice ~is required of any resolution the notice of intention to 
move such resolution may· be given by a single shareholder of the company." · · 

(2) After sub-section (2) of section 190, add : 

not less than one hundred members having the right aforesaid; or 
by such number of members holding shares in the company on which 
there has been paid up an aggregate sum of not less' than one lakh of 
rupees in all." ·· 

"(a) 
(b) 

(1) 

·For sub-section (2)(b) of section 188 substitute the following: 
\ ··' . 

Our proposals accordingly are-' 
" 

We 'feel that in section 190 it should be' specially provided that special notice of 
resolutions under sections 225, 261 or 284 or under the Articles can be given by a single 
shareholder. 

(Ill) Members' resolution-sections 188 and 190 

Section 188 of the Companies Act confers a right on shareholders, ir' backed by a 
certain percentage in number and in value of shares to give notice of their intention to move 
any resolution at a general meeting and to circulate a statement in support thereof. There 
is no evidence that this section has been widely used. Sub-clause (b) of sub-section (2) of 
section 188 requires fulfilment of two conditions before the benefit of section 188(1) can be 
invoked viz., at least one hundred members must support the requirement and the value 
of their shareholding should be not less than Rs. I Jakh in the aggregate. This appears to 
be too stringent, specially where the paid-up capital of many companies is not large. Whilst 
clause (a) of the said section would normally take care of small sized companies, we re 
commend that sub-clause (b) should be amended so as to provide that the benefit of section 
188(1) could be availed of by one hundred members ~or by members whose holdings 
of the aggregate paid-up capital is at least Rs. 1 lakh. , , 

While section 188 of the Act deals with resolutions which members of a company 
desire to pass at general meetings, section 190 of the Act deals with the manner in which 
special notice has to be given. There are at present only three sections viz. sections 
225(1), 261(2) and 284(2) which require special notice. Primafacie, section 190 appears to 
be an independent section providing a special procedure with regard to the limited 
matters (under the said three sections), A doubt has been expressed as to whether in order 
to avail of the benefit of section I 90 the requirements of section 188(2) are also _to be com 
plied with. This doubt must be removed. 

We have separately dealt with· the position of irredeemable preference shareholders 
and have recommended that their rights should be brought in conformity with modern 
commercial reality. 

(II) Irredeemable preference shares 
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We would recommend that the provisions in sub-sections (lA) to (lD) of section 
108 be deleted as they greatly impede the free flow of transactions on recognised 
stock exchanges, make the negotiability and transferability of shares more cumber 
some and are no longer justified by any over-riding public advantage. 

_(i) 

Our proposals accordingly are- 

We are satisfied that these provisions 'in their working have discouraged investments 
and made even procuring of transfer forms difficult. We have been informed that between 
April to December, 1977, the monthly demand for properly stamped transfer forms in 
Bombay alone was of the order of two lacs whereas the supply was less than one lac fifty 
thousand only. Besides, the necessity of properly stamped transfer forms impedes fluidity 
in transactions on the stock exchanges. The volume of such transactions is staggering, 
e.g, over twenty lacs share scrips valued at over Rs. 8 crores are being delivered every month 
in the Bombay Stock Exchange alone. All these factors have compelled us to inquire into the 
necessity of maintaining these provisions which do' not fulfil any public purpose but greatly 
impede the free flow of transactions on recognised stock exchanges. We are of the view that 
investments in shares should be encouraged and not impeded by needless revalidation of 
transfer forms and the time-consuming· procedures. Whilst we do not· subscribe to the 
suggestion that the signature of the transferees on transfer forms should be done away with 
we do feel that if people are to become stock-minded existing procedures must be simplified. 
Safeguards against the abuses referred to by the Vivian Bose Commission can in our opinion 
be provided for in a simpler and as we believe, more effective manner. . , 

We have considered the justification for the continued retention of Section I-08 (lA) to 
(ID) in the light of the representations made to us especially by the Stock Exchanges, ar.d 
the practical utility and experience of the .working pf these provisions, as also the administra 
tive burden imposed on the Registrars in their administration. 

(YI) Blank Truns(fi:rs 

Section 108 (IA), (lB) and (ID) was originally added by the Companies (Amendment) 
Act. l31 of 1965) pursuant to recommendations of the Vivian Bose Enquiry Commission, 
That Commission acknowledged the prevalence of the "widespread practice of blank transfers 
and noted that it was based upon a variety of legitimate reasons and necessary business 
purposes". Since the said Commission was of the view that the practice lent itself to 
"certain abuses" they recommended making suitable statutory provision with a view to 
permit shares being held on blank transfer only for a limited period. Statutory recognition 
was given to this recommendation by the Companies (Amendment) .Act (31 of 1965). Its 
object was to regulate and control the currency of blank transfer of shares. The Stock 
Exchanges and the capital market objected to the stringent provisions then enacted and by 
an Ordinance promulgated on 21st September, 1966 [later replaced by the Companies 
·(Amendment) Act, (37 of 1966)], it was made clear that the object underlying these new 
provisions was not to prohibit transfers altogether ·but only to restrict their currency. All 
the Stock Exchanges in the country who have had the experience of working of these 

-provisions have strongly· pleaded for deletion· of sub-sections (IA) to (JD) of· Section 108 . 
. The Bombay Stock Exchange has gone a step further and even suggested that· the transferee's 
signature on transfer deeds be dispensed with in the case of fully paid-up shares .. 

(V) Minutes of general meetings 

In keeping with the concept of increasing participation by the shareholders, we 
'would suggest that copies of minutes of general meetings of companies should be supplied 
by companies on request to the shareholders and recognized shareholders' association free 
of cost. 

"at the rate of 12% per annum" 
for "at the rate of 6o/0 per annum" 

In sub-section (5) of section 69, substitute the following : 

Our proposal accordingly is- 
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One or two cases have been brought to our notice in which public limited companies 
have altered their Articles of Association enabling the Board of Directors to expel one, or 
more members in certain circumstances. We are firmly of the opinion that this is a trend 
which ought not to be encouraged. Even assuming that this is within the scope of a 
company's power to prescribe in its Articles of Association that a member may be_ expelled, 
we think that such a power ought not to apply to public companies. Accordingly, we would 
recommend the insertion of a suitable provision in the Act prohibiting a company from 
expelling one or more of its members. It should, however, be clarified that this prohibition 
would not be applicable either to private limited companies or to section 25 companies. 

(VII) Expulsion or members 

. . 
Though we have dispensed with the presentation of transfer forms to the 
prescribed authority for dating, we feel that it would not affect the free flow 
of transactions in the Stock Exchanges (and would help detect abuses) if a 
statutory requirement is introduced that the transferor when he signs the 
transfer form should also insert the date of his signature, and that failure to 
do so will be visited with penalties. 

{iii) 

"Where on a complaint received by it, or otherwise, the Company Law Board 
is satisfied that shares are being dealt with on a recognised Stock Exchange for 
a period of more than six months without the same being lodged for registra 
tion with the company and that there is reasonable ground to believe that this 
is being done with a view to indirectly acquire control of the affairs or of the 
management of the company-or for other collateral purposes, the Company 
Law Board may after making proper enquiries in the matter, including 
enquiries with necessary Stock Exchanges, direct that so long as such shares 
are not lodged for transfer with the company, voting rights in respect thereof 
shall not be exercisable by any person, whether as a member or as a proxy". 

(ii) We feel that suitable provision should be made in the Act to prevent abuses of 
blank transfer. We would suggest a provision on the following lines :- 
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Withdra,val of recognition 

If the Central Government· is of opinion that the recognition granted to a share 
holders' association should, in the public interest, be withdrawn, the Central Government 

(4) The articles and rules of a recognised shareholders' association shall not be 
amended except with the prior approval of the Central Government. 

(2) Every grant of recognition to a shareholders' association shall be published in 
the Gazette of India and also in the Official Gazette of the State in which the principal office 
of the association is situate, and such recognition shall have effect as from the date of its 
publication in the Gazette of India. 

(3) No application for the grant of recognition shall be refused except after giving an 
opportunity to the association concerned to be heard in the matter, and the reasons for such 
refusal shall be communicated to the association in writing. 

it may grant recognition to the association subject to the conditions imposed upon it as 
aforesaid and in such form as may be prescribed. 

(a) that the articles and/or rules of the shareholders' association applying for re 
cognition' are in conformity with such conditions as may be prescribed with a 
view to ensure fair dealing and for bona fide protection of the interests of in- 
vestors; · 

(b) that the association is willing to comply with any other conditions (including 
conditions as to the number of members) which the Central Government, after 
consultation with the governing body of the stock exchange and having regard to 
the area served by the stock exchange and its standing may impose for the 
purpose of carrying out the objects of this Act; and . 

(c) that it would be in the interest of the trade and also in the public interest to grant 
recognition to the association; · 

Grant of recognition to shareholders' a~sociation 
, ~ ~ I 0 ' 

(1) If the Central Government" is satisfied, after making such inquiry as may be 
necessary In this behalf and after obtaining such further information, if any; 'as it' may 
require,- 

(a) the governing body of such association, its constitution and powers of manage- 
ment and the manner in which its business is to be transacted; · 

I ' • ~ 

(b) the powers and duties of the office-bearers of the association; , · .J 

(c) admission into the association of various classes of members, the qualifications 
for membership and the exclusion, suspension: and 're-admission of· members 
therefrom or thereinto. 

· (2) Every application under 'sub-section. (1) shall contain such particulars as may be 
prescribed, and shall be accompanied by a· copy of' the Articles of Association and also a 
copy of the Rules relating, in general, to the constitution of the association, and in parti- 
cular, to-> · · · L 

(1) Any .shareholders' association which is desirous of being recognised for the 
purposes of this Act may make an -application: in the prescribed manner to the Central 
Government. 

' I . 
AppJication for recognition of shareholders' association 

RECOG:--llSED SHAREHOLDERS' ASSOCIATION 

ANNEXURE 
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Every recognised association shall furnish the Central Government with a copy of the 
annual report, and such annual report shall contain such particulars as may be prescnbed. 

Annual reports to be furnished to Central Government by association 

In case of failure or neglect by any of the persons mentioned in clauses {a) to (df tp 
produce such books of account or other documents and/or to furnish any such statement or 
information to the authority, be should be liable for punishment as may be prescribed. 

shall be bound to produce before the authority making the inquiry all such books of account 
and other documents in his custody or power relating to or having a bearing on the subject 
matter of such inquiry and also to furnish the authorities, within such time as,may be.specified, 
any statement or information relating thereto as may be required of him. 

(d) every other person or body of persons who has had dealings in the course of 
business with any of the persons mentioned in clauses (a), (b) and (c), whether 
directly or indirectly; · · 

·(a) every director, secretary or other officer of such association; 
(b) every member of such association; 
(c1 if the member of the association .is a firm, everypartner, manager, secretary or 

other officer of the firm; and . ' ' ,. 

(4) Where an inquiry in relation to the affairs of a recognised association has been 
undertaken under sub-section (3) - 

(b) 

call upon a recognised association or any member thereof to furnish in writing 
such information or explanation relating to the affairs of the association or of the 
member in relation to the association as the Central Government may require; 
and/or 
appoint one or more persons to make an inquiry in relation to the affairs of the 
governing body of the association and submit a report of the result of such 
inquiry to the Central Government within such time as may be specified in the 
order. 

(a) 

(3) Without prejudice to the provisions contained in sub-sections (1) and (2), the 
Central Government, if it is satisfied that it is in the interest of the trade or in the public 
interest so to do, may, by order in writing- 

(2) Every recognised association shall maintain and preserve for such periods not 
exceeding five years such books of account and other documents as the Central Government 
may prescribe in the interest of the trade or in the public interest, and such books of account 
and other documents shall be subject to inspection at all reasonable times by the Central 
Government. 

Power of Central Government to call for periodical returns or to direct inquiries to be made 

(I) Every recognised association shall furnish to the Central Government such 
periodical returns relating to its affairs as may be prescribed. 

may serve on the governing body of the association a written notice that the Central 
Government is considering the withdrawal of the recognition for the reasons stated in the 
notice, and after giving an opportunity to the governing body to be heard in the matter, the 
Central Government may withdraw, by notification in the Official Gazette, the recognition 
granted to the association. · · 
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At the momen:t, a •Financfol Year' can consist of fifteen months. The Registrar of 
Companieshas power to extend this to eighteen months. Under the Income-tax Act, there 
is a provision pursuant to which the Income-tax Officer can permit extension of the 'Financial 
Year'. To simplify the law and to reduce the paper work in the office of the Registrar of 
Companies, we recommend that, where the appropriate Income-tax Officer has so permitted, 
the 'Financial Year' for the purpose of section 210 of the Act may include any pericd upto 
eighteen months. 

8.7 Secfion 210 (4) 

, . 
We have observed that some companies maintain all or certain accounts on 'cash' 

basis. In such cases, a true and fair picture of the state of affairs of the company may 
not always be reflected. We recommend. that section 209 be suitably amended so as 
to make it obligatory on all companies to maintain accounts on mercantile system of 
accounting only, · 

8.6 Section 209 

8.5 In the light of the above and after considering the views expressed before us, we 
recommend the following regarding accounts, audit and the requirements of appropriate 
disclosures in the Directors' Report and annual accounts. 

8.3 A company should provide the basic economic services to the scciety at the 
lowest possible price, which would mean objectives of higher productivity, lower cost and 
better quality and provide adequate return to its shareholders. While recognising the above 
concept, we have made an attempt to emphasise that the objective should not merely be of 
malting of profit but the corporate activity must also su bserve the overall aspirations and 
interest of the society. 

8.4 ht the changed development of the structure of the companies, a wide gap has 
arisen between control and ownership on the one hand and management and ownership on the 
other. An average shareholder in recent times can be viewed, more often than not, as an 
investor rather than as one who is interested in control. Nevertheless, the law must see to it 
that the gap between the shareholders who are only the owners, and the Directors who are in 
control of the destiny of the company, does not become so wide that the interest of the share 
holders can be ignored totally. The size of the companies now is such that its management 
requires certain professional skills including the skills of an entrepreneur. Professionalisation 
of the management is, therefore, not a mere concept but is, in fact, an inevitable necessity for 
the well-being of the company itself. 

8.1 Sections 209 to 233B and Schedule VI of the Companies Act deal prtncipallj 
with matters relating to accounts and audit though in different parts of the Act there are 
many other sections dealing with matters concerned with accounts and audit. · 

8.2 Elsewhere in our Report, we have pointed out the need for professionalisation 
of company management and have given suggestions towards this end. We have made 
suggestions in different parts of the Report aimed at simplification of the Act. We have also 
dealt with the protection of rights of shareholders in the appropriate places. We are recom 
mending certain changes in the sections and schedule dealing with accounts and audit 
principally keeping in view the objectives of simplification, adequate and meaningful disclo 
sures for the benefit of the shareholders, the workers and the community at large. and the 

. objective of professionalising the management for the purpose of improving the working 
of the companies. It also follows that such disclosures should not be a mere confusing 
mass of figures. They should assist the uninformed in drawing meaningful conclusions. But 
the information collection process should be commensurate with the purpose for which the 
information is required, , 
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(i) Accountant, who is in charge of the financial books of account of the company, 
should be one who is a member of the Institute of Chartered Accountants of India. 
However, any individual, who is holding such an office at the time this provision 

8.13 We are of the view that, for better management and discipline, all the companies 
whose paid-up capital is not less than twenty-five lakh rupees, should be statutory required 
to employ a Chief Accountant or a Financial Controller and, if such a company is engaged 
in any manufacturing or other specified activity, should also employ a Cost Accountant. The 
Manufacturing and Other Companies (Auditors' Report) Order, 1975 requires that the 
statutory auditors should report on the adequacy of both internal control and internal audit 
systems in case of companies having a paid-up capital of twenty-five lakh rupees are more. 
We, therefore, suggest the following in repect of companies having a paid-up capital of twenty· 
five lakh rupees or more :- 

We have referred elsewhere in our Report to the need. to professionalise the manage· 
ment of companies. There is an urgent need to move in this direction, particularly in regard 
to matters relating to the financial affairs of the company, as the expectations of shareholders, 
creditors, consumers at large and revenue-collecting agencies of the Government depend 
entirely on the authenticity of accounts, both published and otherwise of a company. 

8.12 It was brought to the notice of the Committee that it would be well-nigh 
impossible for any management to prepetuate a fraud on the company except with the 
connivance of personnel in charge of financial affairs of the company. It has been pointed 
out that this happens more often through the device of obtaining bogus invoices, over 
charging or under-charging in invoices, frittering away the funds of the company by way of 
rebates on sales which are not warranted, inflating the expenses manipulation of stock and 
assets, etc. 

8.11 Section 215 

Under this section, it is incumbent on a holding company to attach to its own balance 
sheet a copy of the balance sheet, profit and loss account, report of the Board of Directors 
and report of the Auditors relating to its subsidiary companies. It has been brought to the 
notice of the Committee that some companies enter into partnerships/joint ventures, but under, 
the existing law, there is no requirement for a full disclosure of the affairs of such partner· 
ships/joint ventures to the shareholders of the company. It is essential for the shareholders 
to know how the funds of the company are utilised by such partnerships/joint ventures. We, 
therefore, recommend that the provisions of section 212 be made applicable to the accounts 
of such partnerships/joint ventures-to the extent that the company should attach. to its 
balance sheet a copy of the last balance sheet and profit and loss account of those partnerships/ 
joint ventures and a statement be made in regard to any material changes in the affairs of 
such partnerships/joint ventures which have occurred between the end of the financial year 
or of the last of the financial years of such partnerships/joint ventures and the end of the 
company's financial year. This provision is necessary, in our view, since the company incurs 
unlimited liability by reason of its acquiring an interest in a partnership/joint venture. 

8.10 Section 212 

8.9 We further recommend that the companies be allowed, at their discretion, to 
round off the figures in the balance sheet to the nearest thousand or hundred or ten rupees. 
We believe that this will facilitate publication of accounts in a more intelligible form. A 
provision to this effect may be made in Schedule VI itself. 

This section requires that the balance sheet of a company should be in the form set 
out in Part I of Schedule VI of the Act or as near thereto as the circumstances admit unless 
some other form is approved by the Central Government. Preparation of balance sheet in 
vertical form has become a common practice now. We, therefore, recommend that the 
vertical form of balance sheet should also be incorporated in. Part I of Schedule VI of the 
Act so that a company may use either of them. We have suggested a model form for the 
vertical balance sheet at the end of this Chapter. 

8.8 Section 211 
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Information relating to any material liability that the company may have incurred 
from the date of closing of the accounts to the date of adoption of such 
accounts by the Directors. It should also. contain information relating to any 
matters that are likely to adversely affect the profit and loss or asset and liability 
position of the company during the current year. 

(v) 

The report of the Directors should contain the following additional information :- 

(i) Amount of deposits received from the public during the year and the total 
repayment made and outstandings with a break-up of dues within one or more 
years. 

(ii) Brief particulars of prosecutions launched against the company which resulted in 
a fine of one thousand rupees or more in any one case or which resulted in 
imprisonment of any of the Directors or officers of the company. 

(iii) Particulars as regards unclaimed and unpaid dividends. 
(iv) Details of investments in other bodies corporate, firms or joint ventures exceeding 

five per cent of the company's paid-up capital and free reserves as have not 
yielded any returns during the year and the reasons therefor. 

8.17 Section 217 

8.16 In this matter, we are of the view that the statements of accounts of the company 
with a paid-up capital of twenty-five lakh rupees or more should be authenticated, prior to the 
Directors submitting the accounts for audit, by the Accountant or Financial Controller of the 
-Company, and additionally in respect of stock-in-trade, stores, spares, raw materials, tools 
and work-in-progress by a Cost Accountant if such a Company is engaged mainly in the 
-construction of ships or in the manufacture or processing of goods or in mining or in genera 
tion and distribution of electricity. 

8.14 We suggest that in respect of companies engaged mainly in the construction of 
.ships or in the manufacture or processing of goods or in mining or in generation and distribu 
tion of electricity and having a paid up capital of twenty-five lakh rupees or more, in 
addition to the Management, the Cost Auditor, if cost audit for that industry has been 
-ordered, should certify in the balance sheet the figures shown as stock-in-trade, stores, 
spares, raw materials, tools and work-in-progress, · 

8.15 Requirements of section 215 are complied with as long as the balance sheet and 
the profit and loss account are signed by the Secretary and not less than two Directors of the 
company, one of whom should be a managing director, if any. We are of the view that many 
malpractices relating to published accounts flow from the fact that those who are primarily 
responsible to maintain the accounts are not held responsible for the figures shown in the 
published accounts. Auditors visit the companies for a short period during the year and it 
should be a fair defence for them to say that they depended upon the authenticity of the accounts 
prepared under the supervision of qualified persons. Section 19 of the Companies Act, 1976, 
Jn the United Kingdom, purports to impose a penalty on an officer of the company who makes 
a misleading statement to an Auditor (orally or in writing). To be guilty of an offence under 

·this section, an officer should have made, knowingly or recklessly, a statement which was 
misleading, false or deceptive in a material particular. The interim report of the Commission 
on the Auditor's responsibilities in the United States also emphasises the need for recognising 
the basic responsibility of the Directors with regard to the accuracy and validity of the 
financial statements. 

(ii) 

is enacted, shall continue to function as such though he may not be. a member of 
the Institute of Chartered Accountants of India. 
If such a company is engaged mainly in the construction of ships or in the manu 
facture or processing of goods or in mining or in generation and distribution of 
electricity, it should have in its employment a Cost Accountant who is a member 
of the Institute of Cost and Works Accountants of India. However, any 
individual, who is holding such an office at the time this provision is enacted, 
shall continue to function as such though he may not be a member of the Institute 
of Cost and Works Accountants of India. 

(iii) A company referred to at (ii) above should also have an internal Auditor. 
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(i) The particulars of Directors and their relatives r drawing a remuneration of not 
less than three thousand rupees per month if they were employed for a part of" 

As far as the information that is required to be published along with the balance sheet, 
we suggest that it be limited to : 

_This sub-section was introduced by the Companies (Amendment) Act, 1974. Disclosure 
of the information pursuant to this section does not appear to have served any purpose. We· 
are of the view that it will suffice if information relating to employees drawing a remunera 
tion of three thousand rupees or more per month is filed with the Registrar of Companies along 
with the Annual Return so that such information is available at the disposal of the Govern- 
ment at all times and is open for inspection by members of the public who might be interested 
in knowing such details. The Committee also recognizes that, should any shareholder require 
the information regarding all executives who receive remuneration in excess of that drawn by 
managing of whole-time directors, the company will be bound to furnish such information. 

8.18 Section 217 (2.A) 

(a) managerial appointment and remuneration; and 
(b) inter-company investments and loans. 

(xii) 

(xi) 

(x) Key-limiting factors that have prevented the full utilisation of installed capacity of" 
plant and machinery. 
Number of shares held by each Director in the company so long as such shares 
carry not less than two per cent of the total voting rights. 
Particulars of any contract with the company that subsists at the end of the 
financial year or subsisted at any time during the year in which a Director or his 
spouse or dependent children have or had any significant interest. A Director or 
his spouse or his dependent children should be considered as having a significant 
interest in a contract or contracts with the company if the interest in such contracts 
shall, in aggregate, represent in amount or value a sum equal to or more than 
one per cent of the company's total purchase, sale, payment or receipt. A 
contract with subsidiary of the company should be deemed to be a contract 
with the company. Contracts need not be mentioned individually if they are 
substantial in number but should be disclosed sufficiently to constitute a fair· 
disclosure. A reference to a contract for this purpose should not include a 
Director's or his spouse's or dependent children's contract of service or a 
contract between the company and another body corporate in whichany of them has 
or had an interest by virtue only of being a Director of the other body corporate so 
long as any of them, singly or in aggregate, does not hold more than two per cent 
of the paid up share capital in that body corporate. 

(xiii) Statement indicating that the statutory norms and guidelines have been complied, 
with in respect of 

(ix) 

(viii) 

Steps taken by the company in various spheres with a view to discharging its. 
social responsibilities towards different segments of the society, quantifying. 
wherever possible and monetary terms. The Board should also report on the 
future plans of the company towards the discharge of its social responsibilities and. 
duties. 
Statement indicating losses, if any, incurred by the company in any division of its 
activities. For this purpose, an activity shall be considered as belonging to 
a division if such an activity relates to a distinct product or group of products 
which account for not less than ten per cent of the total turn-over of the company. 
Accounting ratios, viz., ratio of Current Assets to Current Liabilities; of Invento 
ries to Sales; of Trade Receivable to Sales; of Net Income to Net Sales and Net 
worth; of Return on total Capital Employed; of Profit before interest and tax to 
total Assets; and of Net Profit after tax to Shareholders' Equity. 

(vii) 

(vi) Statement showing the commitments and liabilities for which no provisions have 
been made in the accounts as well as an explanation detailing the reasons for not 
making such provisions. 
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Unfair profits can, on occasions, be made in share dealings by the use of confidential 
information not generally available to the investing public. There are existing statutory 
provisions which ensure that more knowledge is made available to shareholders about tran- 

8.23 Section 307 

8.22 Under the provisions of the Act, a Cost Auditor should be appointed by the 
Board of directors of the company with the previous approval of the Central Government. We 
see no reason for a distinction in the procedure followed for the appointment of a Financial 
Auditor and a Cost Auditor. Besides, in keeping with our recommendations to confer greater 
rights on the shareholders, we suggest that all the provisions relating to the appointment, 
resignation, etc. of a statutory auditor under section 224 of the Act by the shareholders be 
made applicable for the appointment of a Cost Auditor also by amending suitably section 
233B(2). 

We are of the opinion that maintenance of Cost Accounting Records in certain types of 
industries and theirjcontinuous audit by an appropriate Cost Auditor will not only be a step 
in the direction of consumer protection but also will be an advantage to the company itself. 
We feel that the present practice of conducting Cost Audits intermittently is not of any parti 
cular assistance to the companies or to the consumers at large. We must add here that 
managements of progressive companies have, as a matter of prudence, instituted Cost Accoun 
ting Systems and have also authorised Cost Audits even when not so ordered in any appropriate 
order. We recommend that, when Cost Audit is ordered in respect of any particular indus 
try under the provisions of section 233B, such audit should be continued every year unless 
the Central Government, for reasons to be specified, decides to discontinue such audit in any 
particular industry. 

8.21 Section 233B 

It is brought to the notice of the Committee that Chartered Accountants who are in 
whole-time employment elsewhere are admitted as partners in the firms of auditors so that 
the firms could take credit for the specified number of audits provided in section 224 of the 
Act. It is recommended that provision in section 224(1C) be amended by adding Explana 
tion III as under :- 

Explanation III. -In computing the specified number, a person who practices as a 
Chartered Accountant singly and who is in full-time employment elsewhere, and a 
partner in a firm of Chartered Accountants who is in full-time employment elsewhere, 
shall not be entitled to be included in computing the specified number under Explana- 
tion II. ' 

8.20 Section 224 

8.19 We have suggested under the heading "General instructions for preparation of 
profit and loss account" that particulars .of all payments, including remuneration, salaries 
and perquisites to managing director/whole-time director, directors and employees drawing 
three thousand rupees or more per month should be quantified in monetary terms of outgo 
of the company and shown separately in profit and loss account and not on the basis of 
income-tax rules. 

(iii) 

The particulars of executives of the company in receipt of remuneration in 
excess of that drawn by managing director or whole-time director if such execu 
tive by himself or along with his spouse and dependent children holds not less 
than two per cent of equity shares of the company. 
Statement of number of employees in each category, i.e., number of employees 
drawing a remuneration of less than five hundred rupees per month; number of 
employees drawing a remuneration between five hundred rupees and one thousand 
rupees per month; number of employees drawing a remuneration between one 
thousand rupees and two thousand rupees per month; etc. 

(ii) 

• the financial year or not less than thirty-six thousand· rupees. during a financial 
year if employed throughout the year. 
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(i) Any Director~ Statutory Auditor, Cost Auditor, Financial Accountant or 'Finan 
cial Controller, Cost Accountant, Tax and Management Consultant or .Adviser 
and whole-time legal Adviser or Solicitor of the company and any private com 
pany, partnership firm/joint venture or trust in which the above category of 
persons have any pecuniary interest should, prior to actual purchase or sale, 
notify in writing the Board of Directors of the company his or their intention to 
buy or sell the shares of the company, · ' r · · ' 

(ii) Full disclosure as to the number of shares, price at which they were bought or 
sold shall be made by persons.mentioned at {iJ above to the shareholders of the 
company by annexing a suitable statement to the published accounts: 

8.27 Our recommendations in this regard are two-fold-one relating to fuller disclo 
sure of transactions by those who have price-sensitive information, and another prohibition 
of transactions by such persons during certain specified period unless there· are exceptional 
circumstances. · - - · · · 

. s.is we recommend the following ~o.difications in section 301 with a view to acli~~v- 
ing the objectives mentioned above·:- · · ·· 

~(. -. · 8.26 _ w_e further feel. that- the ~above register should also contain -details relating to 
purchase and sale of shares of the company, its holding company and its subsidiary compa- 
nies, by the above category of persons. · - · 

8.25 we· are of the view that the provisions ofthis section should, apart from the 
directors who are already 'covered, be extended to cover not only the shareholdings of the 
directors,' employees of the company drawing a remuneration of not less than rupees three 
thousand per month, statutory 'auditors; 'cost auditors, financial accountants or financial 
controller, cost accountant, fax and management consultants or advisers, whole-time legal 
advisers or solicitors, but also of their spouses and children as also the shareholdings of 
private companies, partnership firms, joint· ventures or trusts in which the above categories 
of persons have any pecuniary interest. The provisions of this section should be ·further ex 
tended to cover the shareholdings of a public limited company holding shares in the company 
iii case any director, or any of the aforesaid persons· along with his or her 'spouse or children 
holds shares amounting tonot less than· ten per cent of the paid-up 'share capital of such a 
public limited company. 

~. : ·• 

8;24 Under the provisions of section 307, every· company is required to keep a regis 
ter showing, as respects each Director, the number, descriptionand amount of any share in, 
or debentures of the company or any other body corporate, being <the company's subsidiary 
or holding company, or a subsidiary of the company's holding company, which are held by 
him, orin trustfor him; or of which he bas· any right to become the holder whether on 
payment or not. · ' 

sactiona in .the sale or purchase of· shares in the company (sections 307 and 3os)-. This, 
however, does not help to solve the problem .. An insider-like a company's Director, Statu 
!ory Auditor, Cost Auditor, Financial Accountant or Financial Controller, Cost Accountant 
Tax and Management Consultant or Adviser. and whole-time Legal Adviser or ·Solicitor 
would generally have access to price-sensitive information not available to outsiders. It is 
ofteri difficult to prove whether or not this material information has been used to put through 
what-apparently is a normal transaction. We -think that the law should provide that an 
insider-vbelonging to any of the categories mentioned above-should be prohibited from pur 
chasing or selling shares of the company, either directly or indirectly, two months prior to 
the 'closing of the accounting year 'of the company and for a period of two -rnonths thereafter. 
This is-roughly the period when the confidential information would be available to the insider. 
We also think that the law should provide thatwhere it is proved that a deal by an insider has 
resulted in one party taking advantage over the other- by misusing the information relating to 
the company,.he is. liable at law to the other party : the person with whom the insider has 
dealt, the company in whose shares .. he has dealt or whose information he has used in so 
doing. The law: should confer a remedy on persons who can establish that by reason of the 
misuse.ofmaterially significant information they had suffered identifiable loss; in addition, 
an insider should be held to be accountable to the company for his profits, if unjustly made. ~ . 
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(iii) 

Such notices must be given within fourteen days of conclusi~n of the relevant 
transaction or within fourteen days from the date when the concerned person has 
entered into a contract for such purchase or sale of shares of the company or of 
its subsidiary companies. 
Such notices should also contain the details relating to the price that was 
actually paid or received for the shares and, if the shares were listed in any Stock 
Exchange, the rate quoted in the Official List of the Stock Exchange for the shares 
on the date of transaction or the latest quotation that was available on the date 
of transaction. 

(ii) 

(i) Such notices must be given by all persons referred to at 8.28 above. 

Section 308 casts a duty on Directors to give notice of the transactions in the shares 
of the company and of its subsidiaries. Information contained therein will enable the co.m 
pany to maintain the register required to be maintained pursuant to provisions of section 
307. Provisions of section suffer from a disability inasmuch as there is no time limit within 
which such a notice must be given. We recommend that : · 

8.29 Section 308 

(viii) 

In addition to the existing provisions of disclosure, we consider that it is necessary 
that all public companies should maintain a register disclosing dealings in shares 
of the company by the above category of persons or any private company, 
partnership firm/joint venture or trust in which the above category of persons 
have any pecuniary interest. The said register should additionally disclose 
dealings in shares cf the company by the spouses and dependent children of the 
above category of persons and also by those in full-time employment of the 
company and drawing a salary of not less than three thousand rupees per month. 
This disclosure should be full and should include the number of shares, the price 
at which the shares are sold or purchased and the date of the transaction-we 
would recommend that the information in a summarised form be published as 
a part of the published Annual Report of the company. 
Suitable provision should be made for assuring a civil remedy to persons who 
can establish that by reason of the misuse of significant information by any of 
the above category of persons, they have suffered an identifiable loss-the remedy 
should be by way of an application to the Company Law Board. Accountability 
should also be ensured by adequate provision. 

{vii) 

(v) 

(iv) Any Director, Statutory Auditor, Cost Auditor, Financial Accountant or Finan 
cial Controller, Cost Accountant, Tax and Management Consultant or Adviser 
and whole-time Legal Adviser or Solicitor and any private company, partnership 
firm/joint venture or trust in which the above category of persons have any pecu 
niary interest should be prohibited from either purchasing or selling the shares of 
the company, two months prior to the closing of the accounting year of the 
company and for a period of two months thereafter. Such prohibition should 
extend for a period of two months prior to any Rights issue or Bonus issue also. 
If for any compelling reasons the Director, Statutory Auditor, Cost Auditor, 
Financial Accountant or Financial Controller, Cost Accountant, Tax and 
Management Consultant or Adviser and whole-time Legal Adviser or Solicitor 
and any private company, partnership firm/joint venture or trust in which the 
above category of persons have any pecuniary interest, desire to buy or sell the 
shares of the company within the prohibited period, he or they must give prior 
intimation in writing of the proposal to purchase or sell to the Board. If the 
Board does not, within the period of fifteen days from the date of receipt of 
such notice at the registered office of the company, refuse permission, the person 
concerned would be entitled to sell or purchase shares in the company within 
the prohibited period, as proposed. 

(vi) The spouse and dependent children of the persons referred to at (i) above should 
also be subject to similar disability during the specified periods. 

(iii) The requirements of (i) and (ii) above should apply to the spouse and dependent 
children of persons mentioned at (i) above. 
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(i) An Auditor in future should be able to resign his office by depositing a notice 
in writing at the registered office of the company containing either (a) a 
statement to the effect that there are no circumstances connected with his 
resignation which he considers should be brought to the notice of the members 
or creditors of the company; or (b) a statement of any such circumstances as 
may exist. · 

When an Auditor's notice of resignation states that there are circumstances 
connected with his resignation which he considers worthy of being brought to 
the notice of the members or creditors, he should be entitled to call upon the 
Directors to convene an Extraordinary General Meeting of the company to 
consider his statement. The auditor should also be empowered to request the 

(ii) 

8.35 In the United Kingdom, section 16 of the Companies Act, 1~76, dealing with 
the subject of resignation.of Auditors, has introduced suitable clauses to cover such circum 
stances. We feel that the Act should be amended suitably to cover the situation of resigna 
tion by an Auditor. We recommend the following in this regard :- 

Cases are not unknown where Auditors appointed by the shareholders have resigned 
from their duties on the grounds that the circumstances governing their work in the company 
have become so intolerable that they will be unable to discharge their responsibilities 
to their satisfaction. In all such cases the Auditors take the easy way out by resigning. 
While there are certain provisions in the Act designed to protect the independence of the 
Auditors, there are no provisions to cover the cases of resignation of Auditors. 

8.34 Reslgnatlea of auditors 

An examination of the price levels over the past few decades all over the world 
indicates that there is a continuous increase in the prices. In this context, providing depre 
ciation on 'historical cost' will not be adequate to replace an asset when it becomes old or 
obsolete. We recommend that a provision should be made requiring the companies to set 
aside ten per cent of their profits after tax as a Replacement Reserve, provided that such a 
Reserve should be treated on par with depreciation under the statutes of the country. 

8.33 Replacement Reserve 

This expression has not been defined anywhere in the Act. In view of references to 
this expression at several places in the statute, we have suggested a suitable definition fo 
Chapter III vide para 3.4. 

8.32 Free Reserves 

8.31 We recommend that in the accounts of the companies there must be a specific 
provision relating to gratuity to its employees, if any such amount is payable under any 
law or agreement with the employees. 

8.30 The resent developments in Corporate Law both in this country and else 
where have been characterised by a strong emphasis on increased disclosures by manage 
ment. Openness in company affairs is the best way to secure responsible behaviour. Most 
of the disclosure requirements are primarily in the matter of preparation and presentation 
of balance sheets and profit and loss accounts. The present practice is to publish the 
financial affairs of the company once in a year. From the point of view of increased 
disclosures, this practice is not quite satisfactory. We would, therefore, recommend that a 
provision be made in the Companies Act to the effect that all public limited companies, 
whose shares are listed in any Stock Exchange should publish an abstract in a summarised 
form of half-yearly unaudited accounts of the company and a brief' report thereon. Such 
a report should be published within sixty days of the close of the half-year and it 
should highlight the important developments in the company during the half-year under 
report. We feel that this would be beneficial to the investing public, creditors and 
others connected with the affairs of the company. This recommendation should become 
applicable in two years after 1st September, 1978. 
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Distinctio~ between trade and other investments should be done away with as it has 
no significant meaning. Investments in the capital of partnership firms/joint ventures should 
be. split up into :, . . , · . · 

Contributed 'capital 
Loans 
Profit/Loss (including interest). · 

Investments 
" " 

Land and Buildings 

Land' and buildings should be classified, into the following :- 

Factory and Office Buildings and Residential Buildings including flats in ownership 
"premises, 

. Marginal note regarding change in rate of exchange should be specific and clarify that 
this should apply only to official devaluation or revaluation of cusrency and not to normal 
fluctuation in rates of exchange or variations in floating rates. Additionally, it may be 
provided that normal-fluctuation in exchange rates of± five per cent over any period should· 
be adjusted in the balance sheet. 

Fixed Assets 

ASSETS 

Reference to same management and managing agents, secretaries and treasurers 
should be deleted in all places. 

(I) Scbedule VI : Part I : Balance Sheet 
General 

We have gone through the three parts of Schedulde VI relating to balance sheet 
and profit and loss account. We are of the view that the general instructions for the 
preparation of balance sheet and profit and loss account have grown in bulk over the years 
through successive amendments. In the process, while certain duplications and ambiguities 
have crept in, certain necessary requirements as to details for the preparation of profit 
and loss account have been missing. The result is that the true profit of the company 
cannot often be discerned without reference to the notes by directors and auditors. 
Keeping in mind the broad requirements of including appropriate changes in Schedule VI 
so as to reflect the true state of affairs in the company's accounts, we are making the 
following suggestions for modification of the requirements of Schedule VI :- 

8.37 Schedule VI , 

8.36 Depreclation 

It has been a practice in many companies, particularly during the initial years of 
their operations or when losses are incurred, not to provide for depreciation bu. to indicate 
it as only a note to accounts. Depreciation is a charge in the sense the assets would have 
depreciated and would have suffered diminution in value either because of efflux of time 
or because of usage. We, therefore, recommend that profit and loss account shouldbe 
made up only after providing for depreciation and there should be no provision to indicate 
unabsorbed depreciation. We have discussed elsewhere in the appropriate place (while 
discussing section 205) in the Report the method to be followed to ascertain depreciation. 

We feel that the above provisions should protect the Auditor against undesirable 
pressures by managements of the companies. 

company to circulate to its members a written· statement of reasonable length and, 
in such a circumstance, his request should be complied with. · · 
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j~ • 

I Tlie amount du~· as interest on term loans is generally merged with the ~o~n amount . 
itself or is separately shown as an accretion to term loan. Since interest is a current liability 

Item 10 : 'For contingencies' should be deleted since it is covered by Item, l~. ' . 
. . ~terns _11 and 12 should be groupedtogether, 

~ Item 8 : 'Provision for taxation' should be less 'Advance Payment of Tax".: It·· 
should, however, be clarified that the advances to be adjusted should be only against that .. 
provision for taxation regarding which advance was paid .. - ' · · 

Current Liabilities and Provisions 

' . . 
Specific item should be provided for loans under 'deferred payment arrangements' • 

. The particulars under. fuc~~ deposits may be. sub-divided as under : · ' : 

(i) Deposits u~der Rule 3 (IJ of tlie Companies (Acceptance ofDeposits) Rules.· 
(ii) Deposits under Rule 3 (2). 
(iii) Interest accrued and due . 

. ;, . (Amounts of. ov~r.due deposits may be indicated by0w~y of a note togeth,~! with-the 
reason.~ for non~paym~nt.) . · ., , . . ; , _ 

Unsecured Loans 
. j 

' -;1 I , _/' l 
Specific it~m should be provided for loans: under 'deferred_payment arrangements' . 

There should 'b~ sub-division bet~~en' 'Short-term Loans arid Advances' arid 'Other 
Loans and Advances' as in the case of Unsecured Loans. -, 

,. ' . ' Secured Loans 

- .. 
Item 6 : The word 'proposed' should be deleted from 'proposed additions to 

Reserves' as there is no such thing as 'proposed additions to Reserves'. Directors are compe 
tent to effect the transfer. .. _, 

- ' ' 
Debit balances in profit and loss account-the presentation in the form is correct, but 

note (h) creates difficulties on account of reference to uncommitted reserves. The word 
'uncommitted' should be deleted. 

, J j • • • • 

Shares issued against credit ·balances in the form of Loans and Advances should be 
considered as issued against cash. 

,. 
Share Capital 

LIABILITIES 

_ A separate item should be provided for "Deposits" which should be shown separately 
from Advances. Advances recoverable in cash or kind should be bifurcated in outstanding 
for six months and outstanding for more than six months as provided in note (o) (ii). 
Loans shall include deposit other than deposit for specific purpose. · , / 

. . 
Item 8 (a) : Advances and loans shouldbe termed "Loans and Advances". 
Item 8 (b) : Advances and loans should be termed "Loans and Advances". 
Item 10 : The following words should be deleted : 

"e;g .. rates, taxes, insurance, etc." 
Item II : Should be deleted, .. 
Item 12:: Should be deleted but covered by item 10. t 

. ~ 
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The requirement of furnishing quantitative details as per provisions of sub-clauses (i) 
and (ii) of clause (3) may be dispensed with as the same is already required to be furnished 
as per the requirement of clause (4C}. 

(II) Schedule· VI : Part II : Profit and Loss Account 

2. Directors shall state contingent liabilities and notes which have a bearing on the 
company's interest in respect of company's interest as partner in a partnership firm or joint 
venture. Notes should be such that the shareholders shall be informed about the true state 
of affairs of the partnership/joint venture. 

1. Stock-in-trade shall disclose slow moving stocks including stores which are on 
hand for two years or more and the Directors shall give reasons for the same being not 
written off and, in the event the consumables are of two years or more on hand, the reasons 
for further purchase and keeping larger stock shall be explained. 

Further Notes 

Note (o): (ii). Amounts to be shown in Sundry Creditors should be classified into 
outstanding payable for more than one year, two years, three years and more than three 
years. Directors shall explain the reason for non-payment of Sundry Creditors outstanding 
for more than one year. · ' 

(a) to holding/subsidiary companies ; 
(b) to partnerships/joint ventures of which companies and/or its subsidiary companies 

are partners/co-sharers ; 
(c) to companies in which directors are interested. 

Note (o): (i) Classification of Loans and Advances should follow the pattern suggested 
above in respect of Sundry Debtors. They should be classified under separate heads as 
follows:- 

Note (o) should further provide in respect of Sundry Debtors outstanding for more 
than six months. They should b,e classified into outstanding from one year, two years, three 
years and above three years. In case of debts outstanding for more than two years, 
Directors shall state the steps taken by them to recover the same and the reasons for such 
outstanding. 

Note (m) should further provide that the Board of Directors shall state the amount 
that is expected to be realised and also whether provision in respect of loss has been made 
in the accounts arising therefrom. 

Note (1) which provides for classifying separately trade investment and other invest 
ment should be deleted as this classification has no significant meaning. Instead, investment 
should be classified into long-term and short-term investment. Short-term investment would 
mean investment sought to be held for less than twelve months. 

General instructions for preparation of balance sheet 

Note (b) should be amended to read : debit balance in the profit and loss account 
shall be shown as deduction from free reserves other than statutory reserve required to be 
created under any law. 

The amounts collected by the company on behalf of the Government, for example, 
tax deducted at source, Provident Fund recovery, Employees State Insurance recoveries, 
etc., and not paid over to the Government within the statutory period shall be shown 
separately. 

and as the payment of interest is not directly related to the repayment of the loan, the 
amount of interest may be shown separately under 'Current Liabilities'. 
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(c) Profits, losses, incomes or expenses in respect of transactions of a kind, not 
usually undertaken by a company or undertaken in circumstances of an excep 
tional or non-recurring nature. 

The existmg sub-clause (b) which is to be re-numbered as clause (c) should be modified to 
read as follows :- 

(b) Provision for depletion in value of investments, as arrived at by taking the 
excess of the book value or cost of investments over the market value of such 
investments, should be made. 

(2) ; Adjustments should be made in the profit and loss account to provide for 
expected losses.· Sub-clauses (b) and (c) under this clause should be numbered as 
(c) and (d) and the following clause, namely, clause (b) should be added after 
the notes :- 

Clause 3 (xii) (a) : This clause should be modified to include the expression •joint 
venture' after the expression 'partnership firm'. The existing note below this clause should 
be numbered as (1) and the following further note should be added as (2) : 

Clause 3 (xi) (b) : The words 'specifying the nature of the income' should be deleted. 

Clause 3 (xi) (c) : This clause should be amended and it should be specifically provid 
ed that the income should always be shown gross and the tax deducted should be shown 
separately, 

"Clause 3 (xi)(a) : The words 'distinguishing between trade investments and other 
investments' should be deleted. 

Clause 3 (x) (i) : The proviso under this clause requires that any item of expenditure 
which is in excess of one per cent of the total revenue or five thousand rupees whichever is 
more shall be shown separately and not under Miscellaneous Expenses. In big companies 
one per cent of the total revenue would come to a few lakhs and hence it is not advisable to 
club huge amounts under one head of Miscellaneous Expenses. The basis provided in the 
aforesaid proviso may be revised to the effect that expenses exceeding one per cent of the 
total revenue expenditure or one lakh rupees whichever is less may be shown separately. 

Clause· 3 (viii) (a) : The word 'proposed' should be deleted. 

Clause 3 (x) (f) : Note 2 should be deleted. The details required should be included 
in the Directors' Report in the revised form suggested by us. It may be noted here also that 
the definition of remuneration under this clause is not in line with the definition for the 
purpose of the information to be given in the Directors' Report. 

Clause 3 (vii) : The words 'the amount reserved for' should be substituted by the 
words 'the amount set aside for', 

The amount of charge of income-tax is to be debited to the profit and loss account. 
The meaning of the word 'charge' has been a subject matter of controversy and some have 
contended that an income-tax will become a 'charge' only when all stages of assessment and 
appeal are completed. If this line of thinking is followed, the balance sheet as at a period 
will not reflect the true and fair view of the affairs of the company. With a view to remov 
ing doubts, we recommend that the words •charge for' be deleted. 

Clause 3 (vi) : The words 'amount of charges' should be replaced by the words 'the 
amount to be provided for'. 

Clause 3 (iv) : Provision for depreciation including arrears of depreciation should 
be compulsorily provided and not by way of notes on accounts. The second and third paras 
of this clause should, therefore, be deleted. 
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9 .. No item of income, expense or receipt should be explained by way of a note if 
the same is required to be provided for or adjusted in order to determine the 
true and fair state of affairs of a company. . 

) . 

"and in this sub-clause the expression "liability" -'iall in include all liabilities,· 
including statutory liabilities in respect of any commitment or expenditure contracted 

·for and all disputed or contingent liabilities." ' · 

The following clause shall be added in this para, namely=- 

The expression "and in this sub-clause the expression "liability" shall include all liabilities 
in respect of expenditure contracted for and all disputed or contingent liabilities" occurring 
at the end of clause 7(1) shall be substituted by the following :- : . ,_ . 

(d) the expression "provision" shall also' include all provisions in respect ol 
employees and other provisions to the contingencies, if Directors are of the 
opinion that provision for contingencies is necessary ; · - ' 

(e) the expression "provision" shall shall also include provision for bad and doubt· 
ful debts, loans, and advances. 

Under clause 7(1), the following sub-clauses namely, sub-clauses (d) and. (e) should 
be added:- 

(III) Schedule VI : Part ill : Interpretation 

There is no specific requirement at present to compel a company to provide for bad 
and doubtful debts and advances in the accounts. For better appreciation of'.the working 
results and net worth of business as disclosed in the Annual Accounts, it is necessary to 
provide in full for the bad and doubtful debts and advance in the .accounts. Hence it 
is suggested that making provision for bad and doubtful debts and advances in the accounts 
should be a compulsory requirement. . 

Provision for Bad and Doubtful Debts and Advances 

(2) A note shall be appended to the published accounts if there is a change in the 
method of accounting followed during the year in respect of valuation ofstock 
in-trade or in respect of any other matter, provided, because of such a change, 
in the method of accounting, the profit or loss has varied to an extent, of at least 
ten per cent of what the profit would have been had the company followed the 
accounting method of the previous year. 

Clause 4 D : The existing clause 4 D should be numbered as 4 D (1). After clause 
4 D (1), the following clause should be added, namely- 

Clause 4 : The words 'manager' and 'and any other person' should be deleted in 
the first sentence. Sub-clauses (ii), (iii), (iv) and (v) should be deleted and in sub-clause· 
(viii) the existing words should be substituted by the words 'all retirement benefits'. · . 
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II. All particulars required to be disclosed as per provisions of Schedule VI'in 
respect of the other form of balance sheet should be disclosed in the vertical 
form also, either in the balance sheet itself or in the Schedules. Notes' 
required to be appended as per Parts I and II must also be appended here. 

. ·· .. Note : I. The Schedules referred 10 above form an integral part of the balance sheet. 

. \· 

- '+ • i I 

Rs. Rs. Rs. Rs. 

I Fixed Assets (Schedule I) 
II Investments (Schedule 2) 
III Net Current Assets 

Current Assets, Loans & Advances, 
Stocks (Schedule 3) 
Sundry Debtors etc. (Schedule 4) 

Loans & Advances (Schedule 5) 
Cash & Bank Balances (Schedule 6) 

Less: 

Current Liabilities and Provisions-« 
Sundry Creditors etc. (Schedule 7) 
Sundry Deposits 
Taxation (Net of Advance Payments) 
Proposed Dividend 

Provision for Leaving/Retiring Benefits 
Gratuities 

Total Assets/Funds employed 

Financed by 
IV Share Capital (Schedule 8) 

Reserves & Surplus (Schedule 9) 

v Loan Capital and Bank Overdrafts 
Secured Loan (Schedule 10) 
Unsecured Loan (Schedule J 1) 

"• 

Deferred Payment Liability 
(Schedule 12) 

Capital Expenditure Commitments 
VI Contingent Liabilities 

Previous Yea,. This Year 

MODEL FORM FOR VERTICAL BALANCE SHEET 
[vide para 8.8] 

Balance Sheet as at 31st March, 19 



9.3 We are suggesting the transfer of sections 108A to 108H to the MRTP Act and 
shall be dealing with the provisions of these sections separately. The concept of the same 
group for the purpose of regulating inter-company investments is almost synonymous with 
the concept of same management as given in section 370 (IB). The rationale behind statu 
torily curtailing the power of companies under the same management to invest in the shares 
of other companies beyond certain limits is to prevent the extension of corporate control 
over new companies, giving rise to further concentration of economic power in the hands of 
the companies which are already under the same management. Once, however, the provisions 
of sections IOSA to 108H are incorporated in the MRTP Act with the modification, as- 

(a) the lacunae in the present provisions which are likely to defeat the legislative 
intent; 

(b) the feasibility of adopting similar criteria for calculating the limits of inter-· 
company investments as well as inter-company loans; 

(c) the need for allowing inter-company loans and investments in the interest of 
the companies and also in the interest of the growth of the economy; 

(d) the need for preventing the abuse of inter-company investments and loans,. 
keeping in mind the fact that a company's funds ought primarily to be deployed 
in the activities of the company itself; 

(e) the need for providing a self-regulatory mechanism which companies may 
adopt in place of the existing requirement of Central Government's approval ; 

(f) anticipating the consequences which are likely to result from the proposed 
transfer of the existing provisions in the Act dealing with the definition of 'group•· 
[section 2 (18A)], as also the provisions relating to the transfer and acquisition 
of shares of companies registerable under the MRTP Act, 1969, (sections l08A 
to 108H) to the MRTP Act; and 

(g) the feasibility of providing a simpler but more effective alternative to what is 
sought to be achieved by the existing provisions relating to 'group', 'same· 
management' and 'inYestment company' in sections 370 and 372 of the Act. 

9.2 In making, therefore, a review of the present provisions dealing' with inter-· 
company investments and loans, we have addressed ourselves to the following issues :- 

9.1 Although the present Act is based largely on the provisions of the English. 
Companies Act of 1948, it has certain special features not found elsewhere. Restrictions 
on inter-company loans and investments constitute one of the departures from the English 
Law and found their place in the present Act mainly as a result of the recommendations of 
the Bhabha Committee which formed the basis of the present law, though the essentials of 
these restrictions were by no means unknown even in the law obtaining at that time, namely,. 
the Act of 1913. The 1913 Act was amended in 1936 by the Companies (Amendment) Act 
sections 87E and 87F sought to control respectively the making of or" guaranteeing loans 
between companies under the management of the same managing agents and the purchase 
by a company of shares and debentures of a company under the management of the same 
managing agents. However, these provisions did not apply to all companies nor were 
there any limits imposed as to the quantum of investments or loans which could be made. 
The Bhabha Committee, therefore, thought of widening the scope of the restrictions on 
inter-company loans and investments and, in doing so, they were guided mainly by the 
consideration of tackling "the wide spread evils which have followed from many reckless 
inter-company investments in post-war years". The Government, however, was guided 
by the still broader consideration of checking undue concentration of economic power,. 
inter-corporate investment being an important instrument of gaining corporate control. 
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9.7 We also feel that the limit, if any, on the capacity of the investing company to 
invest in shares or by way of loans including deposits should be related to free reserves and 
not to subscribed capital or net worth as at present. Subscribed or paid-up capital which 
should normally be invested by the company in its own fixed capital assets cannot really 
form the basis for making investments or loans. However, with regard to the limit upto 
which investments may be made in the share capital of the investee company, the same would 

9.6 At present, .a private company in which twenty-five per cent of the paid-up 
capital is held by a public comp my, or a private company which has invested not less than 
twenty-five per cent in the paid-up capital of a public company, is deemed to be a public 
-cornp any and is subject to the regulatory provisions of section 372. We have already 
suggested that such companies, instead of being treated as deemed public companies, would 
be required to comply generally with the provisions governing a public limited company. 
We are, therefore, of the view that the present exemption available to private companies in 
the matter of inter-corporate investments should continue. 

9.5 At present, the provisions of section 372 also extend to investment in preference 
shares and, in the case of investments made by companies under the same management, to 
investments in debentures as well. . In the light of our recommendations to make all 
preference shares redeemable within a period of twelve years, we feel that there is no need 
to include preference shares within the ambit of the redraft of section 372. Sub-section (12) 
of section 372 which brings debentures within the ambit of inter-company investments, as 
far as companies within same management are concerned, may be deleted in view of the 
fact that, in future, the concepts of 'same management' and 'same group' will find their 
place only in the MRTP Act. We, however, feel that debentures are essentially long-term 
loans and should be included for the purpose of regulating inter-company loans (though 
not inter-corporate investments). We are, however, in favour of widening the meaning of 
investment to include contribution by way of, capital participation to firms, joint ventures 
or other association of persons; for, investments this type tend to deplete the funds available 
for deployment outside the business in the same way as investment in shares of companies. 

(i) forming a Board-controlled subsidiary, one of the alternative methods now 
available for formation of subsidiaries, and there making investments without 
Government's approval by taking advantage of the present provision of the law 
which dispenses with approval in the case of investments made In subsidiaries; and 

forming an investment company as a catalyst for corporate control. An invest 
rnent company can invest, without limit, as to its own capital and at the same 
time without any limit, if it is a private company without the necessity of 
Government approval. The additional advantage of forming such investment 
company is that the companies controlled by such a company remain outside the 
purview of the MRTP Act, 1969, an investment company having been held as 
not to be an 'undertaking' as defined in that Act. In our view, the present' 
definition of investment company is unsatisfactory inasmuch as a company which 
merely holds certain shares with the avowed intent of exercising control over 
other companies is by definition also an investment company. With a view to 
preventing this trend, we have suggested a revised definition of investment com 
pany in Chapter III as to provide that an 'investment company' means a public 
company limited by shares and carrying on business only of under-writing in or 
dealing in shares, debentures or other securities. · 

(ii) 

9.4 Experience shows that the provisions of section 372 have at times been circum 
vented by recourse being had to one or more of the following expedients :- 

-suggested by us, it would no longer be necessary to have any special provision in the .Com 
panies Act relating to inter-company investments by companies under the same management. 
-Consequently, we suggest that all references to the expressions 'same group' and 'same 
management' may be omitted from the present Act. Even otherwise, experience suggests 
that the concept of 'same management' did not have the desired effect-only a little re 
arrangement of shareholdings and directorships was required to circumvent it. The reason 
why we are not suggesting the retention of the concept of 'group' and 'same management' 
in the Companies Act is that basically these expressions have a bearing on the objectives 
underlying the MRTP Act rather than the Companies Act. 
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(3) The Board of Directors may make investments and loans upto but not exceeding 
in the aggregate sixty per cent of its free reserves and that part only of the paid 
up capital which is represented by capitalisation of profits made after the 
commencement of the Companies (Amendment) Act, 19- : 

(a) promoting a new company either independently or jointly with any person; 

(b) taking over a sick unit; or 
(c) taking over an existing company after making an offer to buy shares from, alt 

the shareholders of such a company on the terms and conditions equally 
applicable to all of them and after obtaining the approval of the Company 
Law Board. 

(J) No company shall make any investment or loan (whether by itself or by any 
individual or association of individuals in trust for it or for its benefit or on its 
account) except to the extent and except in accordance with the restrictions and 
conditions specified in this section. 

(2) On and from the commencement of the Companies (Amendment) Act, 19,. 
investment by a company shall be restricted to- 

Once such an absolute ceiling is placed and investments are not ordinarily permitted 
to be made other than for the purposes specified above, we feel that the requirement of 
approval (under the existing sections 370 and 372) should ·be dispensed with and companies 
should be free to make investments or· advance loans within the limits prescribed. The 
following suggestions for suitable legislative provisions with regard to inter-corporate invest 
ments and loans are being made by us, keeping in view the twin objectives of checking such 
investments as are calculated to foster corporate control and providing a built-in flexible 
mechanism for freely permitting such investments in the interest of corporate growth. We 
are also anxious to see that the borrowed funds of a company are not diverted for providing 

· financial assistance to other companies by way of investments in shares or granting loans and 
that such assistance is rendered only out of funds which are genuinely available with a com 
pany. The nearest approximation to the availability of funds outside the business may be 
arrived at by taking a certain proportion only of the free reserves of the company. A 
revised definition of free reserves' is also being suggested by us. It is possible that some of 
the existing companies are already holding investments which would be in excess of the 
limits now being suggested by us. In order to prevent dislocation and maladjustment, we 
would recommend that a provision should be made, while introducing the new limits, to 
save these existing investments. Of course, as a necessary corollary, future investments and 
loans will have to take into account the existing investments and loans and any future 
investment or loan will have to comply with the amended law. As a result of our sugges 
tions, sections 370 and 372 would have to be redrafted and our recommendations assimilated 
into a single section. We would suggest the following redraft (in place of the existing 
sections 370 and 372) :- 

(a) promoting a new company either independently or jointly with any person; 
(b) taking over a sick unit; and 
(c) taking over an existing company after making-an offer to buy shares from all the 

shareholders of such a company on terms and conditions equally applicable to 
all of them and after obtaining the approval of the Company Law Board. 

·•have· relevance, in view of our recommendations, only as far as investment companies ate 
concerned. We are, thus, making a departure with regard to the· criteria to be followed-in 
'respect of both these limits from the existing 'provisions of the Act. While providing for a 
somewhat rational basis for determining surplus for the purposes of the extent limit upto 
which inter-corporate investments or loans could be made by a company, we are of the view 
that an absolute ceiling should also be prescribed beyond which no company should make 
investments or give loans. We are also of the view that while inter-company investments 
should not be allowed to operate as instruments of insidious corporate control, it is in the 
interest of the growth of the economy that such investments be permitted in certain cases. 
The Committee is, therefore, of the view that, in the future, inter-company investments 
should be restricted to the following categories:- · . 
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_____ ____J 

9.8 We are anxious to see that our recommendations in this Chapter relating to 
mter-cornpany investments and loans are putinto effect immediately, We would, therefore, 
recommend that the Government may introduce at the earliest legislation for amending the 
existing sections 370 and 372 on the lines recommended by us. 

. ' 
(7) Notwithstanding anything contained in the foregoing provisions, the Central 

Government may, in public interest and for such reasons to be recorded in 
writing, permit investments to be made ~y a company. 

t8) The provrstons ortnrs section shall 'riot apply ro 
(a) any government company; 
(b) any banking or a private company; 

(c) any public financial institution; 
(d) an investment company whose investments in each body corporate do not 

exceed ten per cent of the paid-up equity capital of that body corporate; . 
(e) any company whose main object and principal activity is financing of 

industrial enterprises : 
Provided that this clause shall not apply to a company which accepts 

loans or deposits from any other company; 
ll) subscribing-to right shares taken pro rata; 

g) investment in preference shares, except for the purpose of computing the 
percentage specified in the first proviso to sub-section (3); and · 

(h) investment by a holding company in its subsidiary other than a subsidiary 
within the meaning of clause (a) of sub-section {1) of section 4 of 
the Act. 

Explanation : For the purpose of computing the percentage specified in the first 
proviso to sub-section (3), the investment in right shares already held by the 
company shall be taken into account. 

(6) For the purposes of this section, investments shall not only include subscription 
for or purchase of shares of a body corporate but shall also include contribution 
by way of capital participation to firm, joint venture or association of persons 

. and loans shall not only include deposits with and subscription to or purchage of 
debentures of any other body corporate but also loans to and deposits with firm, 
joint venture or association of persons and will include the giving of guarantee or 
the providing of any security by the company. 

(5) In computing at any time the limits upto which the investments and loans can be 
made, while the aggregate of such. investments and loans, whether made before or· 
after the coming into force of the Companies (Amendment) Act, 19-, shall be 
taken into account, such existing investments or loans, if they are in. excess of 
the limits prescribed in this section, shall not be affected by reason only of 
those limits. . . , 

' 
(4) No investment or loan shall be made by the Board of directors unless san~tioned 

by resolution passed at a meeting of the Board with the consent of all the directors 
present at the meeting except those not entitled to vote thereon and unless the 
notice of the resolution to be moved at the meeting has . been given to every 
director in the manner specified in section 286. 

Provided further that any investment or loan, as the case may be, by the 
company beyond ten per cent but within the aforesaid limits may only be made 
if the company, by special resolution, so resolves. 

Provided that the aggregate of investments made by a company shall in no 
event exceed thirty per cent of free reserves and such part of paid up capital 
regenerated by future capitalisatiqn of profits : 

I . 
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The Companies (Acceptance of Deposits) Rules, 1975, provide for the form, and the 
manner in which advertisements issued by companies inviting or accepting deposits should 
be made and also the limits upto which companies can accept deposits. The pdmary object 
of regul;ting acceptance of deposits by non-banking non-financial companies is t keep the 

(a) the limits upto which, 
(b) the manner in which, and 
(c) the conditions subject to which 

deposits may be invited or accepted by a company, either from the public or 
from its members. 

10.3 By virtue of the powers vested under sub-section (1) of section 58A, the Central 

\\

Government in consultation with the Reserve Bank of India has framed separate rules called 
Companies (Acceptance of Deposits) Rules, 1975 which came into force with effect from 
3rd February, 1975. The said rules incorporate a part of the Reserve Bank of India direc 
tions applicable to non-banking non-financial companies. Section SSA authorises the 
Central Government in consultation with the Reserve Bank of India to prescribe- 

non-banking financial companies, and 
those accepting deposits for financing their own business such as manufacture or 
trade known as non-banking non-financial companies. 

(ii) 
(iii) 

(i) banking companies, 

They are:- 

10.2 There are broadly three classes of companies that invite and/or accept deposits 
from the public. 

10.1 Acceptance of deposits by companies on "a large scale fromthe public had its 
beginning in early sixties, when companies engaged in textile manufacture in ·Coimbatore 
and Ahmedabad started issuing advertisements openly inviting deposits from the public 
offering attractive rates of interest. This practice afforded to the companies an additional 
source of financing their projects. It has been roughly estimated that as a result of aggressive 
campaigning, public deposits with companies at present is over Rupees one thousand three 
hundred crores. Until 1966, there were no restrictions of any kind over this practice and, 
hence, all types of companies started accepting deposits. In the recent years, there have 
been several instances of failure by many companies to refund the deposits on their maturity. 
In other cases, there has been. default by companies even in the payment of interest due 
periodically on the deposits. Therefore, the Reserve Bank of India in exercise of the 
power vested in it under Chapter IIl-B of the Reserve Bank of India Act, 1934, had to step 
in and regulate this practice. Separate directions applicable to both non-banking financial, 

on-banking non-financial com anies were issued in January 1966 and to miscellaneous 
companies m t e year 

PUBLIC DEPosns......:PROTECTJON TO DEPOSITORS 
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10.7 The contents of advertisement· which companies desire to issue atlthe time of 
acceptance of deposits have also been improved further by the recent amendment. The 
statement of :financial position of companies required to be included in the advertisements 
gives more relevant information about the credibility/solvency of the companies. Three new 

10.6 The major element in the regulation of deposits from the view point of safe 
guarding the interest of the depositors has so far been to make it obligatory on the part of \ 

e osit-accepting com anies to dislose the relevant information about their management and 
financrn pos1 10n mt eir.a vert1sement. Tie rationale or·philosop y o rs 1 e as een 
that the depositors would be able to assess the risk attached to those deposits with the non 
banking companies. With this end in view, the Central Government has framed elaborate 
rules referred to earlier, and the said rules have been further amended very recently by a 
notification No. GSR 200(E), dated 30th March, 1978 which came into force on the Ist day 
of April, 1978. As a result of the amendments now made there will be progressive reduction 
in the limits upto which a company can accept deposits against unsecured debentures or 
deposits from share-holders, or any deposit guaranteed by a director of the company. There 
will be reductions in the over-all limits also with effect from Ist April, 1980. Yet another 
important change that has been made by the recent amendments in the Rules as a condition 
of acceptance of deposits is the necessity of maintaining by companies, liquid assets equal to 
a sum which shall not be less than ten percent of the amount of the deposits maturing 
during the year ended on the 31st day of March, in the form of bank deposits, unencumbered 
securities of State and Central Governments, or unencumbered approved securities. These 
requirements in our view are very salutary and afford considerable protection to the 
depositors. 

10.5 Public deposits with companies primarily establish the relationship of creditor 
and debtor. There is already sufficient provision in the general law for enforcing right of 
creditors against defaulting debtors. In case of default by a company to repay its debts, a 
petition for its winding is also available to the creditors. Any further amount of legislative 
control can necessarily give limited relief to the depositors. It is doubtful if full protection 

_to the depositors can be given especially to the illiterate and gullible, who perhaps are 
attracted either by the high rate of interest offered or fall an easy prey to the pereuasion of 
brokers in making their choice of companies in which they put their life savings. It must, 
however, be mentioned that payment of high rate of interest invariably carries with it an 
element of risk. The law must, nevertheless, try to educate and caution the depositors about 
such risk in depositing indiscriminately. We may also mention here that the position under 
the Protection of Depositor's· Act, 1963 in England today is the statutory obligation on 
companies accepting deposits to disclose more information. 

10.4 A Study Group (Raj Companies) was constituted by the Reserve Bank of India 
in June 1974 for examining in depth the provisions of Chapter UI~B of the Reserve Bank of 
India Act, 1934, and the directions issued thereunder. This committee has gone in detail 
into the problem and examined the existing efficacy of the monetary and credit policy of the 

'country and the protection of the depositors who put their lifes' savings with non-banking 
.companies. The Government will no doubt consider the recommendations of the said 
Committee. We are, therefore, not touching on the various aspects in our report. Apart 
from other reasons, the major one being that the terms of reference to that Committee were 
much wider and broader than that of ours, we feel it is unnecessary to burden our Report 
with any further recommendations which have already been made in the Report of the 
said Group and which in any case are available to the Government. We will only be refer 
ring to certain other aspects which we feel have not been dealt with by the report of the 
said Group. - · 1 

magnitude of these deposits within limits and to control and handle deposits received outside 
'the 5ankmg system not only in the interest of depositors themselves but also 111 the (general 
and wider interest of public. It has, therefore, become necessary to protect the unwary and 
gullible depositors who -are drawn by the attractive rates of interests offered by companies. 
Necessity of providing protection to the depositors has assumed importance not because of 
ethics .• or of any inherent defect in the practice, but because of complaints of defaults 
cominitted by some of the companies in re-payment of principal and or the interest in 
accordance with the terms of deposits. At the same time, because of the magnitude of the 
deposits with the non-banking sector companies, and several complaints from public, there 
has been some uneasy apprehension in the minds of both the depositing public and the 
Government. · · 
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(i) lin cases where ten percent of deposits which have matured for repayment, and .in 
respect of which, in spite of claims having been made by the depositors, the same 

~ have remained unpaid for over a period of six months. the company and the 
directors should be deemed to be in default, and the company should be subjected 
to penalties unless, before the expiry of the said period the company applies to the 
Court and makes out a case that in spite of all reasonable efforts by the directors, 
the company may not be able to repay the debts and therefore, seeks extension of 

We recommend that section SSA should be amended to. provide for the following : 

10.11 As section SSA now exists, there is no penalty in case of· default by companies 
in paying deposits as and when they mature for payment, if the deposits were accepted in 
accordance with the RBI directions. Sub-section 5 which is section would t 
cover cases of such default. It is a glaring an a serious lacuna. Therefore, it would be 
appropriate to make suitable provision to take care of such a situation. As observed 

\~

arlier the depositor has the usual civil remedy to enforce his rights, but such a course is 
ot only costly but also time consuming, which many depositors may not be able to 
fford. Even applying for winding up of the company on the ground of its inability to pay 

its debts is a costly exercise. 

10.10 Another suggestion made to us and also to the said Committee was to ban 
altogether companies from accepting deposits from the public. We have partly accepted 
this suggestion by recommending a revised definition of "private company", in Chapter IV 
dealing with classification of companies which definition prohibits private companies, if they 
desire to retain their character as private companies, from accepting deposits from the 
public in future. However, it would be necessary to give sufficient time to such private 
companies which have already accepted deposits from the public prior to the corning into 
force of the new provision, to pay off the deposits in a phased manner. 

10.9 The question of insurance coverage to company deposits was also considered by 
the Raj Committee. The said Committee in its report submitted in 1975, however, did not 

~

recommend insurance coverage to the deposits accepted by companies as is applicable in the 
\\case of bank deposits under the deposit insurance scheme, on the ground that the latter 

scheme was extended to the bank deposits only after the banking system had been rationalised 
and consolidated.. Further, the acceptance of deposits by commercial banks is under the 
scrutiny of and subject to regulation by the Reserve Bank of India. But, there is no such 
uniformity in the case of company deposits. Also the risk involved in the company deposit 
varies from company to company depending upon its financial soundness. Taking all aspects 
into consideration, we cannot but agree with the recommendations made by the said com 
mittee. We, therefore, are unable to recommend, in the present circumstances, insurance 
coverage to public deposits with companies. 

sub-clauses have been added to rule (4). As a result, the advertisement has now to state 
(a) the amount of deposit accepted on the last day preceding the financial year, (b) a state 
ment of over-due deposit, and (c) a statement that the compliance with the rules does not 
necessarily imply that the re-payment of deposit is guaranteed by the Central Government, 
and that the deposits rank pari passu with other unsecured creditors of the company, The 
return which companies are required to file with the Registrar of Companies pursuant to rule 
10 of the Rules similarly requires the company to mention in Part B of the return, the details 
of amount of deposits repayable during the year which though claimed, have not been repaid 
by the company, and the aggregate amount of the deposits remaining so unpaid. We also 
felt that it should be made incumbent on companies to provide this information in all the 
advertisements inviting deposits. This has also been provided in the Rules. We would also 
further recommend that the directors' report' and the application for deposits should also 
contain this information. There will, thus, be greater publicity and disclosure for the benefit 
of the prospectivC? depositors. 

10.8 We have given our anxious consideration to the problem of public deposits and 
have considered various suggestions . made to us either in the memorandum or in reply to the 
questionnaire, or in oral hearing before us. One of the suggestions made to us was that 
insurance coverage should be provided to the deposits. In this connection we have obtained 
the views of the General Insurance Corporation ol India (GIC) which has stated that in view 1\ 
of certain practical difficulties in giving insurance coverage to the deposits held by companies 
it was not possible to take up this kind of business. 
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10.13 We feel that the requirement of better and greater disclosures coupled with our 
recommendations in the previous paragraphs, in addition to the normal rights of the deposi 
tors, would give sufficient safeguards to this class of persons. 

10.12 There is one disquieting thing which we have been told in the matter of deposits. 
It has been brought to our notice that the big responsibility for prevailing upon the unwary 
depositors to put their deposits even in the companies which cannot be said to be financially 
sound, falls on a broker. This unfortunately is done with a view to earn their brokerage 
which, in case of companies which are not so well-known, is high. We feel that these activities 
need to be curbed rather strongly than they are at present. We feel that the Stock Exchanges 
in the country should take responsibilities for looking after activities of the brokers and 
seriously apply their mind to this problem. It is necessary that this aspect may be looked 
into by the Government and remedial measures taken immediately. 

(iv) 

(iii) 

A depositor who has not been paid either the interest or the principal or both 
should have a right to move the Court without any authorisation as presently 
required under section 621 of the Companies Act, 1956. 
Companies which have defaulted in paying either the interest or the principal, or 
both should be prohibited from inviting or accepting further deposits notwith 
standing that the further deposits so invited or accepted are within the prescribed 
percentage. No company should be allowed to invite or accept deposit only with. 
a view to pay off the earlier deposits accepted by the company. 

In the Chapter on winding-up, we have recommended that a company which 
accepts further deposits only with a view to pay-off the earlier deposits should be 
deemed to be unable to pay its debts, and on this ground liable to be wound-up on 
a petition by the Registrar. 
At present the limit for acceptance of the deposits is worked out on the basis or 
paid-up capital plus free reserves. In the Chapter on Accounts and Audit, we 
have given a definition of "free reserves". In the Chapter on Inter-Corporate 
Investments, we are laying down that the ceiling on the inter-corporate investment 
should be worked out with reference to "free reserves" unlike the existing pattern 
which is worked out on the basis of subscribed capital in case of investment and 
paid-up capital plus free reserves in case of loans. We see no justification why 
there should be separate criteria in the matter of inter-corporate investment, loans 
and for deposits. In all these cases the overall consideration is to take into 
account the health of the company. We would, therefore, suggest that the percent 
age for acceptance of deposits should be worked out with reference to "free 
reserves". 

(ii) 

We may make it clear that this provision of a company in default in case 
where ten per cent of the matured deposits have not been repaid would not be 
capable of being avoided by moving the Government under any of the powers 
under section 58A. Sub-section (8) of Section 58A which permits the Central 
Government to grant exemption to any company from all or any provisions of 
section 58A, in our opinion, only deals with a situation of a company having 
accepted deposits in excess of the prescribed limits. There is no power to deal 
with or to give exemption or relaxation to the company for payment of the 
deposits which have matured for repayment. In our view, such applications do not 
fall under any of the powers given to the Central Government under section SSA. 
It may, however, be better to be specific and make this position clear so that the 
public and the companies in general do not remain under any misapprehension. 

time for repayment, The Court at that stage should hear the Registrar and the 
depositors who are affected and make appropriate orders which the Court may in 
the circumstances, and having regard to all the matters considers it necessary. The 
Company should bear all costs and expenses in giving effect to the order of the 
Court. In the event the company and its directors neglecting to apply to the 
Court, it should be also treated as default for which the company should be 
penalised. 
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11.7 The Centre of Indian Trade Unions (CITU), Calcutta, in its written memo 
randum dated January 19, 1978, though maintaining its reservation that general participation 

11.6 The Indian National Trade Union Congress tlNTUC) in its memorandum has 
taken the view that workers by virtue of the investment of their labour are equal partners in 
the establishment and therefore should have equal representation with the shareholders on 
the Board to ensure co-determination. as is found in coal and mining industries in Federal 
Republic of Germany. They want workers' participation in management to be at all levels 
of management, i.e. from the lowest shop-floor level to the highest decision-making level. 

11.5 Similarly, the Federation of Indian Chambers of Commerce and Industry, 
though having no objection to this concept developing and being practised voluntarily and 
hoping that if it catches on and is successful it is well and good, feels that it is not advisable 
to rush through legislation without properly preparing the way by ensuring that the concept 
of workers' participation is readily accepted before it is introduced in the Act. It also 
notices that the concept of workers' participation in management has received wide publicity 
especially in Europe but it is of the view that the difference in the level of literacy and 
consciousness of the trade unions was different to that in our country and therefore, wants 
the introduction of this concept to be considered with great caution until the trade union 
movement is properly organized and the phenomenon of multiple unions in the same industry 
disappears. The business Chambers, therefore, though not opposing generally in principle 
workers' participation in management as an ideal, have very serious reservations in the 
manner of its implementation and the timing of its enforcement. 

11.4 The recognition that the workers should be associated in a meaningful way in 
the running of the institutions in which they are working is· in consonance with the modem 
thought throughout the world. A number of business chambers who gave evidence while ac 
cepting in theory the idea of workers' participation were at the same time strong in their views 
that time is not yet opportune in introducing this experiment of workers' participation. 
ASSOCHEM has stated that though it is necessary to associate workmen to an increasing 
extent in the ownership and management of the companies and that further labour must be 
given opportunities to participate meaningfully in the ownership of capital as well as in 
decision-making level where their contribution would be meaningful and useful, it felt that 
the country should move slowly and heed and listen to the experience of other countries 
though it hastened to add that they were not against the progressive attainment of the ideals 
of industrial democracy. · 

11.3 Accepting this mandate of the Constitution, the Committee now proceeds to deal 
with the various steps, the modality and the measures by which such participation by the 
workers on the board of the companies could be meaningfully brought about. We may at 
once state that our recommendations on this aspect would apply both to Government as well 
as non-Government companies. 

11.2 Earlier the second Five Year Plan document had also laid down, "a socialist 
society is built not solely on monetary incentives but on ideas of service to society and the 
willingness on the part of the latter to recognise such services". It is because of this mandate 
in our Constitution that the terms of the reference to the Committee require us to report the 
measures by which-and not whether-workers' participation in the share capital and 
management of the companies is to be brought about. 

11.1 Constitution of India in its Directive Principles on State Policy has directed in 
Article-43A that "The State shall take steps, by suitable legislation or in any other way, to 
secure the participation of workers in the management of undertakings; establishment or 
other organisations engaged in any industry". 
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11.10 There were a total of 43853 companies in the private sector at work on 31st 
March, 1976. Of these, 5083 companies had a paid-up capital of Rs. 10 lakhs or more. In 
addition, there were 3937 companies at work in the country on that date in size group II, i.e. 
with a paid-up capital of Rs. 5 lakhs to Rs. 10 lakhs. It follows then that there were 
9020 companies at work as on 3!-3-1976 with a paid up capital of Rs. S lakhs or more. Of 
these, 2819 or 31.3 per cent were companies which employed 500 or more workers. However, 

Employing Employing Total for 
500 to 999 1000 or more Group 
workers. workers. ----- 

Size Group I 975 1629 2604 
(10 Iakhs and more) 

Size Group II 202 13 215 
(5 lakhs to 10 lakhs) 

------ --- ---- 
Grand Total : 1177 1642 2819 

---- --- 

Total estimated number of companies in the country as a whole in size 
Groups I and II employing 500 or more-workers. 

11.9 The first question that naturally arises is as to which of the companies should be 
covered by the scheme of workers' participation. In the Committee's view the criteria can 
only be with reference to the size of the workers employed in a company. It is evident that 
the concept of workers' participation on Board naturally assumes that there are sufficient 
number of them working in a company so that individual contact with each worker being 
difficult, it is necessary at least to provide that their representatives should find place on the 
Board of the company so that they are able to participate in the total overall management of 
the' company along with the shareholders' representatives. The criteria of number of 
employees in the company as a determinant factor for the applicability of this scheme is being 
accepted in other countries in Europe where workers' participation is in practice. A study 
was got made by this Committee of the companies with a paid up capital of Rs. 5 lakhs 
to Rs, 10 lakhs and companies with a capital of Rs. 10 lakhs and above as on 31st of 
March, 1976. It appears that there is a positive co-relation between the size of the company 
as measured by the paid up capital and the number of employees in the company. The great 
majority of companies having 500 or more employees are public limited and are engaged in 
the processing and manufacturing. Thus of 1360 companies which have furnished the 
requisite information, 565 companies had 500 or more employees. 523 or 92.6% of the 
companies out of this which had more than 500 employees were public limited type. The 
companies with a paid up capital of Rs. S Iakhs or less (though they constitute 88% of the 
total number of companies registered) were not addressed because it was very unlikely that 
such small companies would be having employees more than 500. Thus, the total estimated 
number of employees in the country as a whole in size Groups I and II employing 500 or 
more workers would be as under as on 31st March, 1976 : 

11.8 About 8 countries in Western Europe have some schemes of one kind or another 
in operation which secure and make possible the representation of the workers on the 
Boards. West Germany, of course, is the earliest to have introduced this scheme. In I 975, 
the European Economic Community Commission published a proposal for a European 
Company statute for the creation of European companies. These will be subject to certain 
requirements regarding employee participation. 

of workers in management· of industry is not possible -so long as the primary motive of 
production is an individual profit and also maintaining that no scheme of workers' participa 
tion can be successful without changing the basic direction of economic policy, has despite 
this rigid position stated that it may examine any proposal where participation of the 
workers' representative in management of a company of an undertaking can be made mean 
ingful and workers' representatives are given equal status and elected through secret ballot 
by the workers and they (workers' representatives) are given full scope and opportunity to 
deal with all matters connected with production. 
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11.12 In the normal course. our recommendation should immediately become appli 
-cable to all companies, with a strength of 1000 or more employees. But there is some problem 
.in straightaway mandatorily applying the above scheme to all such "covered companies". 
The hesitation arises from the fact that during 'oral evidence' the committee was pressed 

·with, amongst others, by Chambers for not suggesting the introduction of workers' participa- 
tion on the ground that the workers were themselves not keen on having such representation. 
Now this view was put forth not only by Chambers but also some professional bodies. 

-Obviously that cannot be taken to be the view of working class. In this aspect, we were also 
.unfortunately hampered by the small response from the organisations of the workers. A copy 
of the printed questionnaire issued by the Committee was sent to all the eleven Central Trade 
Union organisations in the country, atthe same time, as to the other organizations. Reminders 
were also subsequently sent to the trade union bodies twice specifically requesting them for 
their views on matters concerning the interests of workers in. the corporate sector. Later, 
when the Committee visited the cities of Madras, Calcutta and Bombay for taking oral 

-evidence from interested parties, the trade union organizations were also requested to depute 
their representatives to appear before the Committee. The response to these attempts of the 

·Committee to elicit the views of the working class in the country was meagre. Out of the 
. eleven bodies addressed, only two namely INTUC and CITU (Calcutta) sent written memo 
randa, and out of the eight bodies requested to appear before the Committee, only two 
namely CITU and Rashtriya Mill Mazdoor Sangh gave oral evidence at Calcutta and Bombay 
respectively. Thus we have not had the advantage of having the views of large body of trade 
unions. The two written memoranda received by the Committee, however, expressed them 
selves in favour of workers' representation on the Board. Thus it is not possible to accept the 
suggestion of Chambers that workers are not in favour of workers' participation. Yet we feel 
that to apply mandatorily without more our proposal to these 'covered companies' may not 
be correct. On the other hand equally, there is no reason to treat our proposals optional at 
the instance of the companies-we feel there should be statutory support for our proposals. We 
feel that a proper step in this connection would be to devise a measure by which the workers 
of each covered company could be given an opportunity to express their views whether they 
are in favour of or against workers' representation on the Board of the company. We would, 
therefore, recommend that each such company will arrange to hold, under the supervision of 
the labour department of the State concerned, a secret ballot in which all =workmen" 'who 
have been in service of the company for 6 months, will be provided an opportunity to vote 
whether or not the company should have workers' participation. The ballot will be restricted 
to a single question of'<Yes' or 'No' i.e.-in favour of having workers' representation on the 
Board level or against it; The ballot would be held at the company's expense and in company's 

11.11 It is next necessary to specify the categories who are to be treated as workmen 
for this purpose. So far as the expression employees of the company in a loose sense is cone 

-erned, this would cover every category barring the Board of Directors. But it will be readily 
-conceded that the object of workers' participation is really to associate that large category of 
-employees which constitute the bulk force in any company so that the majority of employees 
have a genuine feeling of being associated with the management. 'Though the definition of 
workmen and employee is to be found in various Acts like the payment of Gratuity Act, the 
Employees' Provident Fund Act, the Employees' State Insurance Act, and other similar 

ilabour legislations, we feel that for the purpose of determining who is an employee for the 
purpose of a scheme of workers' participation on Board, the definition given in the Industrial 

.Disputes Act, 1947, of "workman" would be appropriate. We would, therefore, recommend 
that any company which employs 1000 or more workmen, as defined by Industrial Disputes 
Act, 1947, would be covered within out proposals for the scheme of workers' participation 

-on the Board level. It is, therefore, recommended that a provision be made in the Companies 
.Act for providing for workers' representation on the Board level in companies employing JOOO 
·workmen (excluding casual or badli workers). 

as the above method has been used-with a response rate of 25.20% and 13.l % in respect of 
-size Group I and size Group II companies, the all-India figures mentioned above would have. 
some variation. All told therefore, the companies which would be employing workers over 
1000 may be in the range of upto 1800 and companies with employing between 500 to 999 
would be upto 1200-1300. We are of the view that to start with, the workers' participation 
may be limited to companies which are employing 1000 or more employees. We would, to 
.start with, not make it applicable to companies with lesser number of employees.' Of course, 
it does not in any way prevent the corporate sector employers from themselves agreeing to 
have a scheme of workers' participation in a company even when the employees are less than 
1000. 
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11.16 According to 1971 census, out. of 180,48 ),000 working population, 32,006,000 
·were of urban category. Since most of the organised industries are concentrated in the urban 
areas and as the traditional trade union base is also confined to these organized urban 
industries, we can make a safe guess about the unionisation on the basis of the figures of 
urban working population and the claimed membership ofunions, viz. the important trade 

11.15 If there was an ideal trade unionism in the sense of single trade union in each 
company we would have had no hesitation in putting the responsibility for electing the worker 
representatives 011 the union. But unfortunately in our country, like many other countries, 
multiplicity of trade unions in one company is a common occurrence. It is not, therefore, 
practicable that the unions be given the responsibility of selecting the representatives for the 
.Boards. Such a course could lead to inter-union rivalry and may create problems which 
might vitiate the industrial relations. As it is, the percentage of total unionised working force 
.can liberally be· termed between 30% to 35% of the total urban workers in the organised set 
up. The National Labour Commission in its report has noted that in 196?.-63 the proportion 
-of union membership was 24% in sectors other than agriculture. Of course, union member- 
ship varies from industry to industry. ' 

.Selectien of workers' representatives and their qualifications 

11.14 One of the important questions for implementation of the scheme is the pro 
.portion of the worker Directors on the Board. There are various formulae prevalent in 
various countries. It is possible that a particular formula of number of worker Directors 
may be more desirable than some other. We feel that the decision regarding the number 
.of worker Directors on the Board requires more detailed consultations with companies and 
trade unions and the workers representatives than it has been possible for this Committee to 
do. We feel that this exercise should be done under the overall initiative and guidance of 
·Central Government. We expect and hope that the Central Government will immediately 
initiate talks with the concerned parties and announce its decision regarding the proportion 
-of the worker Directors on the Board. We may emphasise that we expect the proportion 
fixed by the Government to be applicable to all the covered companies. It would, therefore, 
not be necessary for the Government to hold talks with each company, Its consultation will 
be limited to Employers and Workers representative organisations. The speed is important 
in this social experiment because once workers have affirmatively voted for board representa 
tion, delay can only spoil industrial relations. We would, therefore, suggest that the Govern 
ment initiate talks immediately after our report is submitted so that implementation of our 
.prop osals cou Id be carried out within as short a period as possible. 

11.13 Once the workers have voted affirmatively for board representation, there 
should not be any avoidable delay in implementing the proposals further for having workers" 
representation on the Board. 

Proportion of Worker Directors 

premises at the places where its work-force normally carry out their duties in the company. 
This will give full opportunity to the workers to participate in the ballot, We would 
also suggest that the ballot be held on two consecutive days so that the workers who had not 
participated in the first day should be able to p irticipate o• the secoid d.iy, This should 
ensure in having a large turn out at the ballot and also to account for normal absenteeism. 
We are so laying down because we are suggesting that only if 51 % of the eligible workmen 
of the company vote in favour of having Bo ird representation will the company be 
legally bound to provide workers' participation at the Board level. We are suggesting this 
initial ballot because we feel that it is necessary to dispel any impression (even if based on 
surmises) that representation on the Board is being forced 0:1 the workers without their 
consent. w~ also feel that as workers' p irticip rtion is m rant to advance their rights and 
give them a feeling of association in the management, they must express their views affirma 
tively in favour of it if they are keen on participation. Of course, there would be no bar 
to the management whether in public or private sector providing for workers' participa 
tion in terms of our proposal on its own without going through this mechanism. We 
are saying this because it seems to us that workers' participation does amount to sharing 
some power along with the shareholders' management and if the management voluntarily 
wishes to associate workers in the exercise of these m rnagerial rights, we find no reason wby 
law should hinder such wholesome eventuality. 
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11.20 The next question is about the persons who should be eligible for being elected 
.as worker directors. It has been suggested that the unionisation in this country owes a lot 
to the assistance and pioneer work done by the outsiders and that they should also be eligible 
for being elected as worker directors. We are not inclined to so recommend because we feel 
that trade unionism now has developed to a fairly advanced stage and the employees in the 
company have sufficient awareness of their rights and' duties and of the complexities of 
the work, to be able to perform effectively their work as directors. The whole object of 
the workers being on the Board is to associate those persons whose well being and prosperity 
are mainly linked with the company. The workers who spend best part of their life with the 
company would show greater sensitivity to the working and well being of the company which 
an outsider may not be able to appreciate. A certain kind of rapport between the workers 
and the management is bound to be built up by the very process of their working together. 
We, therefore, feel that it would be appropriate to limit the choice of the worker directors 

11.19 One of the problems posed was that the employees may be working in different 
establishments belonging to one company at different places and as to how to provide 
facilities for them to vote. We find no such difficulty. As we have indicated the elections 
will take place at the premises of the company and all that is required is that the arrange 
ment for ballot will be made at various places where the company has its establishments. It 
is common knowledge that the shareholders· of the company are spread all over the country. 
Provision has been made for permitting the shareholders to receive their proxies and then to 
send it back to the company. This permits the shareholder to vote without attending meeting 
at head office. Similarly arrangement for casting vote can be made conveniently at each 
establishment. The counting and the result can then be tabulated at one particular place. 
Our country has enough experience' 'of voting in· the local and municipal and State elections, 
to have any apprehension that the companies would face any great problem in holding 
elections. The election should be held under the supervision of the labour department of the 
State concerned so as not to give rise to any suggestion of any undue interference with the 
election. \ 

11.18 The company will properly publicise the programme of election in all the 
premises of the company, Nominations will be filed within a fortnight of the issue of the 
election programme by the company., Elections will be held not earlier than 21 days there 
after. The company will fix dates for holding of the elections for electing representatives of 
the workers on the Board. All workmen of the company who have been in service for a period 
of 6 months will be entitled to vote at such election. The election will, as mentioned above, 
be held on company's time, company's premises and at the work place of workmen. The 
worker directors will be elected by the workmen of the company through the method of 
secret ballot with cumulative voting rights, We are suggesting "this mode because it is quite 
usual for a company to have many establishments not necessarily at the same place.: Then 
there are various groups of workmen in the company and it is not practicable to devise 
constituencies for each group. All this makes us suggest the method of cumulative voting 
because this method provides an opportunity for effective exercise of voting power for all 
workmen, including small groups. The arrangement for voting must be made at the place 
of their work whether it is in the same State or more than one State. 

I 

11.17 It may be pertinent to point out here that though there existed over 20,000 
trade unions in the country, not even half Of them filed their annual returns giving their 
membership. We may guess they must have had some amount of membership. Therefore, even 
if we add the figure of 22% unionisation. arrived at earlier to these unclaimed membership of 
several thousand unions, the percentage of unionised workmen will be only between 25-30 of 
the total urban workers in the organized sector and that too divided in a number of unions. 
In· that view, we are not in a position to suggest that only unions should have the right to 
select workers' directors'. The only other method then is to permit the nominations for 
elections to be made by workers. But as .we are. keen that a person standing for election 
should have some reasonable support, we suggest that no worker will be eligible to stand for 
election unless bis candidature is proposed by at least lO workmen of the same company. 
This will check frivolous candidatures being put forth. Though unions will not be nominating 
the workmen, they would inevitably be associated with the elections-after all the unions are 
the natural support of workmen including the worker director. 

unions (including the new trade unions) in the country have claimed a membership of nearly 
70 lakhs in 1970 out of 320 Iakhs working population, Percentage-wise it is about 22%. 
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11.27 The workers' representation on company Board makes it necessary to provide 
that companies must ensure that certain decisions are necessarily taken at the Board level 
and the Board do not delegate the powers in respect of these matters to committees or other 

11.26 Suggestion was made that probably in India we could also introduce a two-tier 
Board. Though two-tier Board has certain advantages, yet it cannot also be denied that it 
also raises problems of demarcating precisely the functions of the two Boards. We have 
given our reason in Chapter V, why we are not in a posi~i.on to recommend the adoption of 
two-tier Board in our Company Law. Another additional reason for not recommending 
two-tier Board is that we would not have in any case found it possible to recommend its 
adoption for Government companies. T~e reason i~ that the constitution of a two-tier 
Board is said to have the advantage of having a supervisory Board where policy and strategic 
decisions are made while leaving day to day work to Management Board. In the case of 
Government companies, however, we are suggesting elsewhere that certain high level policy 
decisions will be reserved for the Government. In such a case, the introduction of a Super 
visory Board would be to introduce three formal layers of authority with inevitable over 
lapping. This may not be conducive to efficiency and quick decision-making. . 

11.25 In Europe, where employee representation on the board is quite common the 
management structure follows the two-tier pattern initially evolved in Germany. Essentially 
the system consists of a management board and another the advisory or the supervisory 
board. Workers are represented on the supervisory board and the management board 
consists of senior executives of the company exercising substantial managerial powers. In 
Europe the advantages of the two-tier Board are broadly accepted. In 1978 White Paper on 
Industrial Democracy presented to U.K. Parliament. has also noticed that the two-tier Board 
structure can offer certain advantages over a unitary Board whether or not employees are 
represented on Board level. 

11.24 With regard to the companies which are registered outside India but are having 
business in India, there does not seem to be any reason why they should be excluded from 
being covered by our proposal provided the number of persons employed exceed 1000. 
We would, therefore, recommend their coverage also by this scheme of workers' participation 
at Board level. 

11.23 There may be a holding company which may be having 1000 or more em 
ployees. It is possible that the subsidiaries may also be having more than 1000 or more 
employees. In these cases, the workers representation will be on the Board both on the 
subsidiary as well as on the holding company. In short, whenever a company whether 
subsidiary or holding has 1000 or more employees workers will be entitled to have repres 
entation on the Board. 

11.22 AU vacancies in the office of the worker directors will be filled by the Board of 
Directors as casual vacancy but resolution of the board for filling up such a vacancy shall have 
to be approved by the sitting worker directors. However, if when the vacancy of worker 
director occurs and there is no other worker director on the Board, election to the vacancy 
should be held within three months. 

11.21 Section 255 of the Act says that unless the articles provide for the retirement 
of all directors at every annual general meeting not less than two-third of the total number of 
directors of a public company or of a private company which is subsidiary of a public 
company shall be P_ersons whose period o~ office is li~ble to determinatio~ by retirement_ of 
directors by rotation. Section 256 provides for retirement of 1/3rd of directors. by rotanon, 
The result is that except for the first elections, a director holds office for a period of three 
years. We do not feel that. t~e method _of retirement by rotation sh~mld apply to the worker 
directors. We are of the opinion that it rs essential that a worker director should have some 
fixed period so that there is continuity of association with the Board. We would suggest that 
the tenure of worker directors should be for the same period, i.e. for a period of 3 years. 
This would necessarily require consequential changes in sections 255 and 256. 

only from ·amongst the workmen belonging to the company and "".e. would so re~ommend 
accordingly. Any workman who ts eligible to vote would be eligible to offer himself for 
election as worker director. 
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In the case of worker director, his wages; salary and other benefits will not be 
treated as office of profit and will not thus attract section 314 of the Act. 

11.29 Worker Director should not, because of sections 299/300, be barred from 
participating in the Board meeting on the items concerning the terms and conditions of 
employment including questions of wages, bonus, etc. which would be common to other 
employees of the company. Because if that was so, we would be debarring him from parti 
cipation in the most important aspects with which the workers are concerned. If their 
representative fa not .. to participate in such matters, the concept of workers' participation will 
have no meaning. · · 

Section 284 which provides for removal of directors by ordinary resolution will not 
apply to the worker director. 

Sub-section (a) of section 283(1) will also be not applicable because of section 270 being 
made not applicable to worker directors. 

Sections 270 and 272 will have to be modified to dispense with the share qualification 
even if the articles so provide, so far as the worker director is concerned. 

Section 263 will have to be modified to provide election of worker directors to be made 
by the method of cumulative voting and not individually as is provided for elections by the 
shareholders. 

Section 262 will have to be modified for filling up casual vacancy in the manner 
indicated above. 

As already said, sections 255 and 257 will have to be modified to provide for elections 
of the workers directors by the workers. 

11.28 As a result of the worker being represented on the Board some further conse 
quential changes will have to be made in the Act. 

The suggestion regarding (a) to (e) above is on the same line as the present power of 
the Board to declare dividend. In other words, the shareholders will not be able to exercise 
powers mentioned in (a) to (e) above unless recommended by the Board. We would, there 
fore, suggest that section 292 be amended to provide for the exercise of the foregoing powers 
of the Board of a company which is required by law to ensure participation of workers in 
management. 

(a) winding up of the company ; 
(b) changes in the memorandum and article of association; 
(c) changes in the capital structure of a company (e.g. as regards the relationship 

between the Board and the shareholders, a reduction or increase in the share 
capital ; as regards the relations between the Board and senior management, the 
issue of securities on a take-over or merger) ; 

(d) disposal of a substantial part of the undertaking ; 
(e) the allocation or disposition of resources to the extent not covered in (a) to (d) 

above; and 
(f) the appointment, removal, control and remuneration of management, whether as 

members of the Board or in their capacity as executives or employees. 

functionaries in the organisation, otherwise the participation of workers at the Board level 
is likely to prove ineffective. The powers and functions which cannot be delegated by the 
Board, and which must be within the exclusive jurisdiction of the Board to take policy 
decision are in respect of the following matters :- 
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11.35 The question of equity participation by workers, however, is a vexed one and 
not easy of solution. The memoranda received by the Committee and also in the oral hearing, 

11.34 In favour of workers' participation in share capital, rt has been said that besides 
giving a sense of dignity and status to workers as co-partners, equity participation secures a 
share for the workers in the company's future prosperity whiJe holding out promises for 
improved industrial relations and steady growth of internal finances for the company's opera 
tions. It is further said that improved performance of industry and harmonious industrial 
relations pave the way for ultimate gain to the community as well as to the State. 

Workers' participation in share capital 

11.33 Workers' participation in equity and their participation in management are in 
some sense interrelated from the point of view of attaining the ultimate goal of co-partnership 
in industry. Schemes for participation by workers in share capital as well as management 
are quite common in most of the European countries, although such schemes do not enjoy 
equal degree of popularity in all countries. 

11.32 We believe and hope that participation of the workers on the top management 
level i.e. the Board level will lead to greater industrial harmony and mutual trust and genuine 
endeavour by both the management and labour to work in the larger interest of the economy 
and welfare of the country. It is in this faith that the Committee is recommending vcrious 
measures for the participation of the workers at highest level of the companies' decision 
making Board. We have every hope that our faith will be justified. Of course, future alone 
can show how right the Committee's assessment was but knowing the basic and essential 
reasonablen ess and spirit of accommodation and understanding of our people, we have every 
reason to be optimistic. 

11.31 Some hesitation is voiced in some quarters whether the presence of worker 
director on the Board may not lead to the breach in the confidentiality of the information 
which is vital to the company. We feel that the risk mentioned is sometime exaggerated. 
The concerned workmen in the company have even without being on the Board sufficient 
information as to the actual working of the company. If the confidentiality is not breached 
by him at present, we see no reason why a breach may be caused by him, with the burden of 
the responsibility of the Board thrown on him. "After all it may not be forgotten that the 
workers' major part of life and welfare is associated with the welfare of the company and they 
are not likely to resort to irresponsible behaviour which may damage the company and inevi 
tably their own interest and future. If the board consisting of the shareholders' representatives 
can be expected to act with restraint and not to harm the interest of the company even though 
the interest of the shareholder may be very small, so far as the individual welfare is concern 
ed, there is every reason to hope and expect that the worker representative whose major part 
of life and welfare is intimately concerned with the development and welfare of the company 
will nor act in any manner detrimental to the interest of the company. 

11.30 Conditions must be created where the worker directors are able to play a help 
ful and effective role. It is apparent that as a member of the Board, worker director will 
require to familiarise himself with the subject with which he was not associated before. 
Involvement of the employees with the work of the board following our proposals will 
require them to have the knowledge and familiarity of subjects like commercial law and 
little accountancy. In order, therefore, that the worker director should perform his 
duties properly, training facilities will have to be provided. The Government must take 
the lead in meeting this requirement. Though the training ·concerned with the business 
of the company will be provided within the organisation itself, the more general train 
ing will have to be provided by the Government. Much of it will fall to be funded by 
the Government. The type of trainmg required by the workers on the Board will have 
to be decided in consultation with the various professional institutes. We feel that the 
Government should start such training even earlier than the other steps are taken for 
workers' participation as indicated by us above. The knowledge and the experience gained 
by such training are in any case matters which will be helpful to make the employees under 
stand the affairs of the company in a better and sympathetic manner. Awareness of the 
industrial relations and the business techniques will certainly make the workers more aware of 
the actual problems faced by the companies in the modern society. The training of the 
employees must, therefore, be immediately taken in hand. 
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11.38 There was, however, quite a majority view in favour of suggestion that in all 
future issues of shares by the companies, they should reservea portion of new shares .say 
about 10 to 15% exclusively for the workers to be called workers' shares. These shares in 
the first instance must be offered to the employees of the company and failing that only they 
should be offered to the existing shareholders or to the public. For that purpose, section 81 of 
the Act should be suitably amended. The Committee has already suggested amendment of sec 
tion 77 of the Act permitting the companies to give to the employees a loan upto 12 months' 
salary or wages not exceeding Rs. 12.000/- for the purpose of purchase of the shares of the 
company. We feel that a beginning in this proposal may be watched before some other 
suggestion of equity participation by the workers could be spelt out. 

11.37 It is apparent that the equity participation by workers in order to be successful 
has to have mutually acceptable formula. This Committee was not able to obtain any such 
agreement from labour and management and is, therefore, unable to suggest any mandatory 
participation in equity by the workers. 

11.36 The labour of course was vehemently opposed to any suggestion that the bonus 
payable to the workers should be payable in part in equity shares. On the other hand, labour 
representatives stressed that whenever any bonus shares arc declared certain percentage of it 
should automatically be distributed free.as equity shares to the workers. 

strongly divergent views have been expressed by the Chambers, tbe business representatives. 
and the Jabour representatives. The Chambers were of the view that broadly there was no 
need for specifically reserving any part of the equity shares for the workers and that it 
was open to them to buy it in market just like any other person; some expressed the view 
that possibly a part of the amount of bonus payable to the workers may be converted into 
shares. But generally the Chambers did not approve of conversion ofpart of bonus into 
the shares because recording to them capital has to be serviced and it may turn out to be 
expensive feature. ' 
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* Source: Statlstcial Outlines of India, 1976 (Tata Services Limited). 

12.5 The acceptance of this concept of social responsibility must be reflected in the .. 
information and disclosure that the company makes available for the benefit of the various con 
stituents like shareholders, creditors, workers and the community. Disclosure of information is 
an essential part of the working of a free and fair economic system. Obviously there are limits 
imposed, for example, by the need to preserve commercial confidentiality in a competitive 
situation. But the bias must always be towards disclosure, with the burden of proof thrown on 
those who defend secrecy. The more people can see what is actually happening, the less likely 
are they to harbour general suspicions-and the less opportunity will there be of concealing 
improper activities. Openness in corporate affairs is the first principle in securing responsible 
behaviour. 

12.4 1n the environment of modern economic development, corporate sector no longer 
functions in isolation. If the plea of the companies that they are performing a social purpose 
in the development of the country is to be accepted, it can only be judged by the test of social 
responsiveness shown to the needs of the community by the companies. The company must 
behave and function as a responsible member of the society just like any other individual. It 
cannot shun moral values nor can it ignore actual compulsions. The real need is for some 
focus of accountability on the part of the management not being limited to shareholders alone •. 
In the modern times, the objective of business has to be the proper utilisation of. resources for 
the benefit of others. A profit is still a necessary part of the total picture but it is not the 
primary purpose. This implies that the claims of various interests will have to be balanced 
not on the narrow ground of what is best for the shareholders alone but from the point of 
view of what is best for the community at large. The company must accept its obligation to 
be socially responsible and to work for the larger benefit of the community. 

12.3 As at March 31, 1977, there were 46,155 companies in the Private Sector in our 
country with a total paid-up capital of Rs. 2,769 crores. Of this paid-up capital, as much as 
Rs. 2,085 crores was accounted for by, only 7, 746 public limited companies in private sector. 
As on the same date, there were over 68_.04 lakhs* people employed by the non-Government 
companies in private sector. Investment of five financial institutions in the total paid-up 
capital of 388 companies with a paid-up capital of Rs. l crore or more each, comes to a 
little above 18%. It will be appreciated that with so much public amount involved and so 
many lakhs of employees the companies can no longer be accepted as a private domain, the 
working of which would be of no concern to the society. Q,1 the contrary, the very impact of 
the corporate sector in terms of finance and employment shows that the well-being of the 
corporate sector is of considerable significance to the society. This is because the well-being 
of corporate sector has vital effect on the employment, and economy of the community and 
the health of the society. 

12.2 Mr. George Goyder, the author of 'Responsible Company' while delivering the 
C.C Desai Memorial Lecture on February 18, 1978, reiterated his plea made nearly two 
decades ago that if the Corporation has to function effectively, it has to be accountable to the 
public at large. He has sought to equate the suggestion of a responsible company with the 
trusteeship concept advocated by Gandhiji, the aim or which was to ensure that private 
property is used for the common good. 

12.l In the development of corporate ethics, we have reached a stage where the ques 
tion of social responsibility of business to the community can no longer be scoffed at or taken 
lightly. In India, an international seminar on social responsibility of business was held as far 
back in 1965 which was inaugurated by the then Prime Minister, Shri Lal Bahadur Shastri. 
The seminar issued a declaration and defined social responsibility of business as 'responsibility 
to customers, workers, shareholders and the community'. The declaration co-related Gandhian 
concept of trusteeship with social responsibility of business. 

SOCIAL RESPONSIBILITIES OF COMPANIES 
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12.9 No doubt compulsion for further production in the country requires setting up 
of as many industries as possible. Still the aspect of the health and safety of its employees, 
the discomfort of the congested locality and the strain on the existing resources and facilities 

12.8 . Every company apart from being able to justify itself on the test of economic 
viability will have to pass the test .of a socially responsible entity. In this context it will be 
judged by various tests dependant upon the circumstances in each company, and in each area. 
Thus a chemical company which may declare very high dividend may yet be responsible for 
polluting the water and air and would have to be named as a socially irresponsible company. 
Similarly the waste discharged from the factories resulting in loss of fish and thereby depriv 
ing large number of fishermen of their livelihood and also posing a risk to those eating fish, 
would certainly be ranked as an irresponsible act; No company in these days can disown its 
responsibility. 

12.7 Companies in the public sector which are very much part of the total corporate 
sector and account for about 70% of the total investment in the corporate sector must reckon 
with the-social costs and social benefits arising out of any given investment. As a matter of 
fact.social costs benefit analysis is accepted as one of the prime considerations for making· 
any investment in the public sector. It i's natural, therefore, to expect from the private corpo 
rate sector that in the matter of investments it will also have similar consideration of social 
cost and social benefit. The accountability of the public sector to the people 'through· Parlia 
ment must find its parallel in the private sector in the form of social accountability, at least 
tothe extent of informing the public about the extent and the manner in which it has or has· 
not been able to discharge its social obligations in the course of its own economic operations. 
It is in this sense that social responsibility of business, as far as the private sector is concern 
ed, is but social accountability and is, in our view, a mere extension of the principle of -public 
disclosure to which the corporations must be subject. It is also being repeatedly emphasised 
that the report on the social responsibility from the company should not be in a vague gene 
ral manner but should have an element of p1rticularisation and certainty. The view is that 
if a business man claims that he is acting as a trustee, this claim must be examined by having 
an account of stewardship by an outside appraisal. Mr. Goyder would even have it that social 
audit should be done by a body representing the workers, the consumers, the shareholders 
arid the management. Thus there are degrees of social responsibility; if a corporation chooses 
a course which it knows will not advance the public cause, it must be said to be socially 
irresponsible. Social responsibility as a factor has to be evaluated at the point of time when 
decision is made. Results alone are not the measure for judging the extent of social responsi 
bility because it is possible that socially desirable effects may result (by chance) from socially 
neutral or even anti-social decisions just as socially responsible decisions may have unfor 
tunate social consequences. 

Thus, the question of the social responsibility of the business is no longer in dispute. 
The only relevant consideration is how far and in what- manner can the business discharge its 
undoubted social responsibility. 

12.6 In this connection, the Committee is happy to note that some of the enlightened 
business houses in our country are showing a recognition of the social responsibility owed by 
the corporate sector. While accepting that management must operate on principles borne out 
of deep-rooted philosophy and individual culture, if is' recognised that these in tum must have 
a direct relationship to the ethical, moral and commercial values. It is recognised that man 
agement must operate with-regard to the needs ofythesociety and indeed of a nation as a 
whole. Survival with public sanction and growth seems to be more proper objective and these 
are possible only if the organisation satisfies the needs of its public. Necessity to obtain will 
ing co-operation' from employees for their own benefit and progress as well as that of the 
organisation is accepted. Providing safe working conditions and agreeable work relation pro 
gramme, a training programme to develop employees' talents and of their children are accept 
ed. Management must also participate increasingly in many community and social secrvices; 
No enlightened management can remain aloof to the national problems such as unemploy 
ment, over-population, rural development, environmental protection including the conservation 
of resources, control of pollution and provision for clean .drinking water. Corporate sector 
must accept the fact that although profits are indicative of sound business health, contribution 
to social progress is equally becoming a measure of corporate achievement. Business and 
industry have knowledge and skills which should be a powerful force in the solution of these 
various problems facing the society. 
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12.11 One further and important question also arises with regard to the acceptance of 
the concept of social responsibility. That relates to the manner in which it is to be implement 
ed. There is no dispute that the corporate sector in recognition of its social responsibility 
must inform the shareholders and the public about the contribution made by it not in a 
general manner but as far as possible its social report must be cast both in quantity and mone 
tary terms. The details which should be given w ould be guided by the need for having inte 
grated picture of the working of the company in real terms as far as possible and for provi 
ding information which can serve as an aid to policy making. Though there may be some 
difference amongst the various bodies and institutes as to the exact manner in which the 
quantification and verification is to be done by the companies, there is no dispute about cer 
tain well accepted areas and items, which directors must disclose as an additional information 
every year. Thus it should be possible, rather it should be obligatory, on the company to give 
a social report every year showing to what extent it has been able to meet its social obligation 
in terms of amongst others, the specific objects and items mentioned above. It was suggested 
that it may happen that though apparently activities may be shown by the company towards its 
social obligation, the benefit of these may have gone to those concerned with the management of 
it and if that happens, the whole concept of social responsibility becomes perverted. We would, 
therefore, require that while quantifiying the contribution that the company claims to have 
made towards the social obligation it will also specify that no part of the benefits from the 
contribution made by the company have gone either to the directors or their relatives or to 
any other association in which the directors or their relatives have any personal interest. We 
are providing this not because we have any suspicion about the misuse of those funds but 
rather as a greater assurance to the public that what is claimed to have been spent by the 
company towards its obligation to the social responsibility has really been done towards social 
benefit and not for the beneifit of those who are in control or management of the affairs of 
the company. 

12.10 Realising that the majority of the population of this country live in the rural 
area and the well being of that population is essential for the development of the country. a 
company which consciously and with deliberate choice starts its business in the said area 
will certainly be held to have played a more socially responsible role even though in terms of 
its return on investment, it is less profitable than some other sister companies. The companies 
will also have to be judged from their policy of employment so far as· the socially handciapp 
ed and the weaker sections of the community are concerned. One of the tests for judging the 
consciousness by a company of its duty to the public may have to be tested by the interest it 
takes in the area of its work. the welfare of its employees and their families including the 
spread of adult literacy. Some may think that all these are the functions of a Government 
and a company should not be expected to have anything to do with it. We are afraid that 
this attitude completely misses to note a very vital role that the corporate sector has come to 
play in our national economy. The resources and manpower. as well as raw material which the 
corporate sector has necessarily to employ inevitably cast a responsibility on it to see that the 
balance between the need of the company and the requirement of the society are maintained 
at even level. The present financial information is meant to process together and report finan 
cial result and other statistics. It does not concern itself with the social performance informa 
tion-an aspect of acceptance of the social responsibility of the company to the society. Some 
of the organisations abroad have even evaluated the corporations with respect to their contri 
butions to social responsibility test like environment, consumers' health, well-being and safety, 
and employment of minority, backward, and women personnel. Various names have been 
given to this social information like socio-economic accounting, social accounting, socially 
responsible accounting, but most prevalent word for all the social information which is now 
accepted is social audit. 

of public utility cannot be ignored by any responsible company when finalising its planning. 
There may be other aspects on social responsibility which is peculiar to a country like ours 
which is mainly an agricultural one. Setting up of the new industries or dispersal of existing 
ones, wherever possible consistent with economy of production in the rural area would be an 
act in recognition of the social responsibility of a company to the public. The Government 
may offer various concessions to the industries proposed to be set up in the backward or less 
developed regions and the corporate sector will no doubt take note of these concessions and 
evaluate the various choices from a business point of view. But a socially responsible company 
will not have considerations of profitability alone as a determining factor. In this aspect, the 
responsible company will naturally take into account as to how many more jobs it will result 
in creating in an area in which unemployment is at the maximum. It is now well recognised 
by businessmen even that a corporation cannot disassociate itself from its surroundings. 
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12.14 We believe that if our suggestions given above are carried out it will help the 
companies in discharging their socially responsible role with the consequence of improving 
the image of the corporate sector. 

12.13 It is possible that a company may be required to alter its memorandum with 
respect to the objects of the company so as to carry om: its activities as obligation to the 
concept of social responsibility. We do not envisage any difficulty in such a course because we 
have no doubt that shareholders themselves are conscious of the responsibility of the com 
pany to discharge its social obligation and it will be very cooperative to assist the management 
in permitting alteration to be made so that this obligation is discharged by the company 
without the ris!G of this action being declared to be ultra vires as being beyond the objects of 
the company. 

12.12 On these and other similar matters, it should certainly be possible for the cor 
porate sector to indicate with sufficient precision the contribution it has made both in terms 
of money and manpower. Whether the Social Report must actually be quantified and verifi 
ed in terms of method of social accounting which Ralph. W. Estes on Corporate Social 
Accounting defines to mean 'the measurement and reporting, internal or external, of informa 
tion concerning the impact of an entity and its activities on society', or in some other manner 
are matters which can be worked out by mutual consultation between the corporate sector, 
the various professions and the Government. The need for making a start, however, is 
immediate and brooks no delay. We would, therefore, suggest and recommend that a provi 
sion may be made in the Act that every company along with director's report shall also give 
a Social Report which will indicate and quantify, in as precise and clear terms as possible, the 
various activities relating to the social responsibility aspect mentioned above which have been 
carried out by the company in the previous year. 
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13.5 The Parliament did take note of this danger. But it was not yet ready to ban 
political contribution completely. So it added section 293A to the Companies Act by 
Amendment Act 65 of 1960. The said section permitted the companies to contribute to 
political parties or for political purpose an amount restricted in the aggregate in any financial 

13.4 A similar problem was also posed before the Calcutta High Court in the case of 
Indian Iron and Steel Co. Ltd. (A.I.R. 1957 Calcutta 234). Though in view of the position in 
law, the alteration was allowed, the danger posed in such cases was pointed out by the learned 
Judge when he said "Its dangers are manifold. Joint Stock Companies are not intended to be 
adjuncts to political parties and possible sources of revenue for these parties. They are 
statutory bodies working under statutory conditions for different purposes. Secondly, it will 
induce the most unwholesome competition between business companies by introducing the race, 
who could pay more to the political funds of the political parties. In that competition business 
interest is bound to suffer in the long run. In the bid for political favouritism by the bait of 
money the company who wiU be the highest bidder may secure the most unfair advantage over 
the rival trader companies. Thirdly it will mark the advent and entry of the voice of the big 
business in politics and in the political life of the country." 

13.3 The first General Elections in 1952 seems to have passed off without raising much 
public debate about the political contribution. Possibly for this reason, the Companies Act, 
1956, as originally enacted did not contain any provision regarding political contribution by 
companies. It appears, however, that by the time of the second General Elections in 1957, 
the pressure for political contribution had increased. But as most of the companies had no 
provision in the Memoranda of Association permitting it to contribute to political parties or 
to any political candidate, they sought to amend their Memoranda of Association. This 
naturally led them to apply to the High Courts for seeking such alterations. Thus the matter 
came to be examined iu depth by the Courts, especially with reference to the dangers posed to 
the growth of free elections and democracy. In 1957, the Bombay High Court, in the case of 
Tata Iron & Steel Co. Ltd. (A.I.R. 1958 Bombay 155), speaking through Chagla, C.J., felt 
considerable uneasiness of mind and sinking feeling of heart, at this development but never 
theless in view of the law then prevailing, had no option but to allow the amendment permit 
ting political contribution to be made by the companies. The Judges' uneasiness was borne of 
the fact that they were of the view that any attempt on the part of any business house to 
finance a political party is likely to contaminate the very spring of democracy. Democracy 
would be vitiated if decisions were to be arrived at not on their merits but because of money 
influence. The judges thought it fit to bring this matter to the notice of Parliament with the 
words "It is our duty to draw the attention of Parliament to the great danger inherent in 
permitting companies to make contribution to the funds of political parties. It is a danger which 
may grow apace and which may ultimately overwhelm and even throttle democracy in this 
country. Therefore, it is desirable for Parliament to consider under what circumstances and 
under what limitation companies should be permitted to make these contributions". 

13.2 In the earlier Companies Act of 1913, there was no specific mention whether 
companies could contribute to political parties or give any donations for political purposes. 
Some of the companies may have provided in their Memorandum of Association that they 
could make contributions to political parties. But it appears that by and large, companies 
had not so provided in their Memoranda of Association. Apparently, those in charge of 
management of companies saw no urgent necessity to so alter their memoranda for the purpose 
of better and efficient working of their business. 

13.1 In a Committee constituted as the present one to undertake, amongst other 
matters, a comprehensive review of the Companies Act, 1956, it is inevitable that the question 
of contribution of any amount by companies to political parties or for political purposes to 
any individual or body must figure as one of the important items to be answered. 

POLITICAL DONATIONS-SECTION 293A-PROHIBITION REGARDING 
MAKING OF POLITICAL CONTRIBUTION 

CHAPTER Xlll 



13.7 It is relevant to mention that an attempt was made by the previous Government 
"when it presented the Companies (Amendment) Bill (No. 80 of 1976) to permit the giving of 
political donations by the companies as was permitted under the Amendment Act 65 of 1960 
though continuing the prohibition in the case of Government companies only. This Amend 
ment Bill No. 80 of 1976, however, did not become law and lapsed. This has not been revived 
by the present Government. Thus a total ban on contribution by companies to political 
parties continues. 

Between 1966 to 1969, 75 companies paid down Rs. 1.87 crore out of which Rs. 144 
lakhs were given to the ruling party. The fact that the contribution by the political parties 
will go to the ruling party was again highlighted in the debate wherein it came out that the 
Congress Party in 1967 alone received Rs. 87 lakhs. We do not find this phenomenon in any 
way unusual. Those who advocate the giving of political contribution frankly mention as a 
reason and a justification that the company needs to be on the right side of ruling party 
because its profitability and other advantages are dependent on the goodwill of the ruling 
party. It is not, therefore, surprising that though the Act permitted contribution to be made to 
any political party, the main if not almost the sole beneficiary of this contribution was the then 
ruling party. After a great deal of debate, the Parliament substituted section 293A by the 
present section 293A (by Act 17 of 1969) by which a total prohibition regarding contribution by 
the companies to political parties or for political purpose, was imposed. The present position, 
therefore, is that there is a ban on giving donations to political parties or for any political 
purposes to any individual or body. 

13.6 . Though the debate about the propriety of permitting political contribution by 
the companies continued, no change in legislation was brought about. Grievance about this 
was voiced in the Parliament in November 1967 when Shri Madhu Limaye, M.P., moved a 
Private Member's Bill seeking to ban company donations. He quoted figures of political 
donations, made by companies, supplied to him by the Government. According to the figures 
quoted (p. 1228-Lok Sabha Debates-3rd Session, Fourth series-Vol. IX), during August 1962 
to March 1966, Rs. 126 lakhs were contributed as political donation by the companies. Out of 
it Rs. 109 lakhs was given to Congress, Rs. 15 lakhs to Swatantra and a few thousands 
each to other political parties. Similarly for the period March 1966 to February 1967, Rs. 
6, 40,000/- was given out of which Rs. 6,27 ,000/- was given to Congress, the then ruling party. 
The debate revealed great concern amongst the legislators. The Minister for Company Affairs, 
late Shri Fakhruddin Ali Ahmed, (later the President of India) himself had this to say so far 
as contributions to political parties are concerned; "I entirely agree that a time has come when 
a decision should be taken by all parties concerned that political donations from these com 
panies should not be taken for the purpose of elections." On an assurance that the Govern 
ment agrees in principle with M. Limaye's motion, the Private Member's Bill was withdrawn. 
The Government in pursuance of the assurance given earlier by the Minister moved the 
Company Amendment Bill in 1969. During the debate Government's own :figures showed 
that between 1962-63 and 1967-68, the Indian National Congress Party had received a total 
sum of Rs, 2,05,22,790/- as donations from the companies [vide page 304 of the Lok Sabha 
Debates Vol. 29, 4th series No. 49 and Rajya Sabha debates Vol. 69, No. 16, p. 3582 (speech 
of Mr. Pitarn her Dass). . This speech also contains the following information : 

year to Rs. 25,000/- or 5% of the average net profit, whichever was greater. Provision was 
made to disclose information about these contributions in books of the company, apparently 
on the assumption that this was a sufficient safeguard against the evil power of money swamp 
ing elections. That this was not even a short-lived satisfaction became clear when Santhanarn 
Committee's Report on Prevention of Corruption in 1962 stated "The public belief in the 
prevalence of corruption at high political levels has been strengthened by the manner in 
which funds are collected by political parties, especially at the time of elections, Such 
suspicions attach not only to the ruling party but to all parties, as often the opposition can 
also support private vested interests as well as members of the Government party. It is, 
therefore, essential that the conduct of political parties should be regulated in this matter by 
strict principle in relation to collection of funds and electioneering." It called for total ban 
on political contribution atrd recommended "that in Indian conditions, companies should not 
be allowed to participate in politics through their donations. It is true that this matter was 
debated at length during the discussion on the Companies (Amendment) Act of 1960 and it 
was decided to permit such donations subject to restrictions of amount and conditions of 
publication. We do not think that this is sufficient and feel that nothing but a total ban on 
all donations by incorporated bodies to political parties and purposes will clear the 
atmosphere." 
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13.11 The danger of permitting money to play anyimportant role m electrons has been 
recognised by our Election Law. That is why section 77 of the Representation of Peoples Act,. 
1951 lays a limit on the maximum election expenses which can be incurred by a candidate. 
Judicial decisions have laid down that if a political party incurs an expense in connection with 
the candidate's election, the same would be deemed to be incurred by him, as political party 
acts as an agent of the candidate. This served as a wholesome check on unlimited funds being 
spent on elections by a candidate under the cover of expenses by the political party. This 
law continued till the Act was amended by adding Explanation to section 77 by the Amend~· 

-rnent Act SS of 1974 by which expenses incurred PY a political party shall not be deemed to be 
expenditure _in connectionwith the election incurred by the cahdida~e. 1:her.e was, ~owever, 

'a wide public out-cry against this amendment. It was presumably m realisation of this danger· 
that the present Government has introduced Election Laws lAmendment) Bill No. 153 of 1977, 
by which the Explanation ladded by the Amendment Act 58 of-1974 is sought to be omitted. 
In the Statement of Objects and Reasons, 'it was mentioned that the amendment made in 

. 1974, "far from ensuring free and fair elections, may have the effect of increasing money 
power and .it is, therefore, proposed to amend the said Act to restore the-position ~that 
obtained earlier." Thus the danger of money power has been clearly realised in the latest 

· Amendment to the Election Law. · · · 
' ... 'l ·• -• ~ A~ > :. • 

13.10 We realise that sometimes pressure may be put on the companies to give· 
political contributions notwithstanding the ban. We can also sympathise with the company 
management in such a situation. But having said that, we cannot proceed further and assume 
that the people' in authority and other 'political parties will resort to acts which are plainly 
unlawful and against the mandate of law. We Would be justified in expecting that the people· 
in "authority and other political parties will follow the law. We have also a firm faith in 
public opinion to expose the transgression of law and thus to hope that if the ban on contribu- 
tion is there, it will not be sought to be avoided directly or indirectly. We have no doubt that 
public opinion in our country has earned the right to be trusted to see that transgressors or· 
law do not escape the consequences of their action - with' impunity. The argument that the 
company is interested in seeing that the political philosophy of a ruling party is such as would 
help the continuation and expansion of the business of the company and therefore, it should be 
'permissible to provide funds to such a political party, is an argument which, if accepted, 
would permit money to play an unhealthy role in our political life. The argument that the 
'companies which contribute are not influencing the policies of political parties is illusory. It 
would be difficult to distinguish between the contribution being made so that the present policy 
of apolitical party continues and to maintain that this amount will not itself influence the· 
political party to continue following a policy-which will help it to obtain large funds from the 
company. Once this is permitted, the danger the democracy can be well· visualised; namely, 
politics being dictated by the interests of large companies which by the very nature of it, 
would be able to contribute more funds as compared to the smaller companies. Removal of 
the ban thus could only benefit the larger companies because whether the limit is placed by 
percentage, or profit or otherwise the bigness of the company will determine the [bigness of 
contribution and necessarily more unhealthy interference. 

13.9 The facts of life when pressed to explain turned out toj be pressure 'whichlwas. 
said invariably to be put on the company management from ~political parties for donations 
notwithstanding that section 293A prohibits -such a contribution. It was sought to be· 
impressed upon the Committee that the ban had the result of forcing the company manage~ 
ment against its wishes to resort to devious methods to raise funds; that if this ban was 
removed it will at least save the company management the embarassment 'and humiliation in 
resorting to such methods. Of course, they agreed that there should be a limit, but different 
views were expressed about it. Some suggested that the limit should be 5% of net profits or 
Rs. S0,000/- whichever is less; some suggested whichever is more. On the other hand,. 
representatives of Trade Unions and shareholders and some other bodies advocated complete- 
ban: _ 

13.8 In the course of representations and oral hearing before the Committee, there was 
near unanimity of view that contribution by companies to political parties was· not desirable, 
but the unanimity ended there. The Chambers by far and large-though they indicated that they 
would be happy Ifthe 'ban on political contribution continues nevertheless urged that the bail 
should be removed and gave practical necessity and the !recognition :or thejrfacts of life, as a 
reason for their suggestion. . · · ' 
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13.14 Apart from the above fundamental objection, there are other equally weighty 
reasons against removing the ban on political contribution. A serious controversy, assuming 
political contributions were permitted, would arise as to who should have the right to deter 
mine which political parties should be the recipient. On this point there was a sharp diver 
gence of views during the oral hearings, the Chambers insisting it would be for the Board of 
Directors to so determine, while the others maintained that the decision should be with the 
shareholders and should be expressed not by the usual majority through a special resolution 
but by actual majority of the total voting power of the company. This will immediately raise 
complicated problems. It is well-known that though the company is a person by fiction of law, 
it necessarily must function through human agency. In the usual course of business, no doubt 
the Board takes the decisions. But in the matter of preference amongst political parties, can 
we reasonably say that the corporate funds should be allowed to be dealt with by the political 
thinking of the members of the Board rather than that of the majority of the shareholders? 
There does not seem any justification in denying the shareholders the right to decide directly 
this matter because the problem is a human one and is tied to the social philosophy, the poli 
tical thinking of each of the individuals concerned. Question of vote cannot be computerised 
or dealt with mechanically in a Board room. The choice has to be left to each individual. Of 
course even choice by individual shareholder does not conclude the vexed issues which will 
arise. Assuming 51 % or 60% of the total number of shareholders are in favour of contribu 
tion to political party 'A' and the rest want a contribution to political party 'B', is it good for 
the health of the company that the total contribution should be given to 'A'? Will not such a 
course raise a serious discontentment amongst the rest of the shareholders; or should the 
total contribution be shared in proportion to the votes cast by the shareholders; would such a 

· 13.13 In countries where free and fair elections prevail, unrestricted flow of money 
is not permitted. In U.S.A., expenses which could be incurred on elections for the Federal 
Office or for Presidential or Vfce-Presidential or Senator's elections are limited by the Federal 
Election Campaign Act of 1971 as amended by the Amendment Act 1976. Section 320 of 
1976 Amendment Act imposes limitation on the amount of contribution and expenditure 
which can be lawfully incurred for such candidates and their political committees. The 
position in America broadly is against permitting political contributions to be made by the 
corporation and· violation of it is treated as an offence as would be clear from the following 
extract from Fletcher's Cyclopedia Corporations Vol. '6A' Section 2940 Page 642, "In most 
States, the question of the legality of contribution as a matter of corporate law must be 
determined by derivation from general provisions as to powers and purposes. However, the 
corporate problem need not be laboured because express statutory prohibitions against poli 
tical contributions exist in many jurisdictions. The basic federal law on the subject provides 
that the making of such contributions by national banks and nationally chartered corporations 
is a criminal offence in certain cases". So far as Federal Election Campaign Act, 1971, as 
amended in 1976 is concerned, Section 321 says ''it is unlawful-for any corporation what 
ever, or any labour organisation to make contribution or expenditure in connection with any 
election at which Presidential and Vice-Presidential candidate or a Senator or Representative 
in, or a Delegate or Resident Commissioner to Congress are to be voted for or for any 
candidate, political committees, or other persons knowingly to accept or receive any contribu 
tion prohibited by this section, or any officer or any director of any corporation or any national 
bank or any officer of any labour organisation to consent to any contribution or expenditure 
by the corporation, national bank, or Jabour organisation as the case may be, prohibited by 
this section". The modern trend and practice is thus clearly to make it unlawful for thelcom~ 
panies to make any contribution to political parties or for a political purpose. 

13.12 The roleof money power in the electoral process of a democratic co~ntry con 
tinues to disturb the minds of people and various efforts have been made at various times to see 
that the fountain of democracy is not polluted by permitting the inflow of large money to 
determine the election prospects of any candidate or political party. All the democratic 
countries have, therefore, placed limits on what a candidate or a political party can spend on 
elections. As a matter of fact, some of the European countries in order that money may not 
play a significant part in elections have passed laws requiring the State to bear part of the 
election expenditure of the candidate and political party. Wheth~r such a law: providing for 
some part of the election expenses to be borne by the State should not be passed m. our 
country also is a matter which may usefully be examined by the Parliament. That raises a 
larger question and not being within our terms of reference we do not deem it necessary to 
deal with this aspect. We are only concerned with the limited question of contribution by 
the companies to political parties or for the political purpo~e. " , 
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13.17 A point was made before us that while the company and its officers .are liable 
to punishments, if they contravene section 293A, there is no such corresponding liability put 

We also feel that as our object is to make law as stringent as possible with a view to 
prohibiting any contribution being made to political parties by the companies, it should be 
clarified by amending the law, by adding clause (4) to section 293A to the effect that any ex 
penditure incurred by a company on advertisement in souvenirs, brochure, tract, pamphlet or 
the like published by a political party directly or indirectly or by any one on its behalf or for 
its advantage will be deemed to be a contribution for a political purpose. 

As the attempt is to prohibit donations being made to political parties in any manner, 
it rs evident that the law should try to plug loopholes wherever possible. One of the ways in 
which political donations have been made is in the nature of souvenirs, brochures etc. That 
this is so is recognised in 'Taxation Laws (Amendment) Bill No. 91 of 1978, which has been 
introduced in the Parliament providing that any income by way of voluntary contribution 
received by a political party from any person shall not be included in the total income of 
previous years of such political parties. The Bill has, however, specifically provided that no 
allowance shall be made in respect of expenditure incurred by an assessee on advertisements in 
any souvenirs, brochures, pamphlets and/or the like published by a political party. The reasons 
for not granting such exemption are stated in Statement of Objects and Reasons to be : 

"Payments made for advertisements in souvenirs, brochures and the like published by 
political parties are not made on considerations of commercial expediency, but are in 
the nature of disguised donations made with the twin objective of circumventing the 
ban on company donations and for securing their deduction in the computation of 

· taxable profits. It is, therefore, proposed to provide that expenditure incurred by a 
tax-payer for purposes of advertisement in any souvenir, brochure and the like pub 
lished by a political party will not be allowed as a deduction in computing the taxable 
profits". 

(a) it gives a donation or subscription to a political party; 
(b) it gives a donation or subscription to a person who, to its knowledge, is carrying 

on, or proposing to carry on, any activities which can, at the time at which the 
donation or subscription was given, reasonably be regarded as likely to affect 
public support for such a political party as aforesaid. - 

For purposes of this section.ia company shall be treated as giving money for political 
purposes if directly or indirectly- , 

13.16 We find that though the prohibition in section 293A extends also to making 
contribution for political purpose, there is no explanatory clarification of 'political purpose'. 
We realise that it is not possible to give an exhaustive definition of the word •for political 
purpose'. But we feel that it would serve better and more effectively the purpose behind 
section 293A if an Explanation somewhat similar to sub-section (3) of section 19 of the 
English Companies Act, 1967 is added to section 293A. We would, therefore, suggest that 
sub-section (3) be added to section 293A to read as follows : 

13.15 A further question that is bound to arise is the voice that the workers in the 
company should or should not be given in this matter. It is now universally accepted that the 
workers form an important part of the companies, and have a vital stake in them. Would 
company managements agree that the question of political contribution be determined after 
ascertaining the wishes of workers? Understandably the Chambers' reaction was unfavourable 
to such a suggestion. The Committee has no doubt, that even at the minimum the removal 
of ban on political contribution would throw up many more insoluble and complex problems 
which are at present avoided because of the prohibition. In our view, the only safe and pro~ 
per course is to treat the company's fund as a trust fund in which various parties have a stake 
and if that be so, the only correct course is that the present prohibition on the companies 
regarding making of political contribution should continue. 

system be a workable proposition? To mention these problems is at once to highlight the 
vexatious issues which necessarily will arise, once it is decided to permit companies to make 
political contribution. 
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{4) Any expenditure incurred directly or indirectly by a company including expendi 
ture on advertisement in souvenirs, brochure, tract, pamphlet or the like published by 
a- political party or by any one on its behalf or for its advantage will be deemed to be a 

· contribution for :a political purpose. , . · · . ~ , . · 

{SY If any member ?r office 'bearer of a political party or any other person receives 
from the company directly or indirecrly ~~Y amount. by_ wa¥ of contribution fo~ .~ p_oltt1~ 
cal purpose in contravention of the provrsions ·of this section, he shall be liable to 
punishment with imprisonment for a term which may .extend to three years and shall 
also be liable to fine.": - · ' · ' · · · - 

it makes a donation or subscription or payment or causes to be given on its 
behalf or on its account to a person who, to its knowledge is carrying on, or 
proposing·to carry on, any activities which can, at the time at which the do 
nation or subscription was given, reasonably be regarded as likely to affect 
public support for such a political party as aforesaid. 

(b) 

(a) it makes a donation or subscription or payment in whatever form to a politi 
cal party; or 

(a) to any political party, or 
(b) for any political purpose to any individual or body. 

{2) If a company contravenes the provisions of sub-section (1)- 

(i) the company shall be punishable with fine which may extend to five 
thousand rupees; and 

(ii) every officer of the company who is in default shall be punishable with 
imprisonment for a term which may extend to three years and shall also be 
liable to fine. 

{3) Foi: purposes of this section, a company shall be deemed to have made contribu 
tion for a political purpose directly or indirectly if- 

"293A. (1) Notwithstanding anything contained in any other provisions Of this Act, 
neither a company in general meeting nor its Board of Directors or any person 
on its ' behalf shall directly or indirectly after the commencement of the 
Companies (Amendment) Act, [969, contribute any amount or amounts, whether in 
cash or in money's worth- 

13.18. We would, as a result, recommend that the prohibition regarding making or' 
.Political contribution in section 293A should in. addition to continuing as at present be further 
.strengthened in the manner indicated below :- 

-01i the recipient of the contribution. We accept the justification of this criticism. We see no . 
reason why if a political party or any of its office-bearers or any other individual or a candi- _ 
·date knowingly accepts or receives contribution for political purpose from a company in con 
travention of section 293A, they should not also be held similarly liable for the punishment in 
the same manner like the officers and the company. There is also nothing unusual about this 
suggestion. Section 321 of the Federal Election Campaign Act, 1971 (as amended in 1976) 

. (USA) makes it unlawful for any candidate or other person knowingly to accept (emphasis 
supplied) or receive any contribution prohibited by the said section. Section 329 further lays 
down that any person who knowingly and wilfully commits a violation of any provision of the 
Act which involves making, recevlng (emphasis supplied) or reporting of any contribution or 
expenditure shall be fined and also be liable to imprisonment or both. We would, therefore, 
recommend the amendment by way of addition of a sub-section (5) to section 293A so as to 
provide that if any member or office bearer of a political party or any other person receives 
from the company directly or indirectly any amount by way of contribution for a political 
purpose in contravention of section 293A of the Act, such person shall be liable to punish 
ment with imprisonment for a term which may extend to three years and shall also be liable 
to fine, in the same manner as the officers of the company under the said section. 
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14.4 It appears thatalthough the realisation that Government companies stand out 
distinctly as a special type was not lacking, this realisation did not unfortunately permeate 
through the entire structure of Company Law in all its roots and branches. It was no doubt 
realised that every citizen of India has· a vital stake in a Government company and, accord 
ingly, Government companies were subjected to the system of supplementary audit. It was also 
realised that the public though concerned had no direct means of exercising control over the 
functioning of the Government companies. As a result, Government companies have also 
been subjected to the glare of the scrutinizing eye of the Parliament, the State Legislatures 
and the various Committees thereof. Over the last two decades, Government companies 
.have also been functioning as a part of the State machinery for economic administration, . 

14.5 All companies, whether in the public or in the private sector, must work 
in public interest. The objective which is common to both includes not only a reaso 
nable return on capital' but 'also· a concern for' the interest of the consumers', the 
interest of labour and an overall· interest of the. nation: ' However, the dichotomy' 
ibetween 'the corporate personality "arid : the individual personalities-.' of the share· 

Basically, Company Law prov.des the necessary framework in the formal functioning 
of a corporate entity and incidentally serves as an instrument of Government's economic 
policy' 'towards the corporate sector. While it was probably easier for the legislature to 
provide the' basic framework with classification of companies primarily into private and 
.i~ublic limited, it was not found quite easy to incorporate such detailed provisions inthe law 
as would best serve as an instrument Of policy for all occasions and in all circumstances. 
As a result, even when the law was subsequently amended several times, laying more and 
more emphasis on public interest, certain basic issues continued to remain as unclear and 
unresolved as they had been at the time of the passing of the Companies Act, 1956. 

14.3 Legal Background and Developments 

14.2 The provisions relating to -Government companies - are contained in sections 617 
to 620 of the Act. Section 617 defines a Government company as a company in which not 
less than fifty-one per cent of the paid-up share capital is held by the Central Government, or 
by any State Government or Governments, or partly by the Central Government and partly 
by one or more State Governments and includes -a company which is a subsidiary of a 
Government company thus-defined, As on 31st March.. 1977, there were 46,856 companies 
limited by shares at work in the country. 'Out of this, Government companies were only 701. 
In numerical terms, therefore, Government companies account for only l.S per cent of all 
companies at work. In terms ofpaid-up capital, however, they represent 72 per cent of the 
paid-up capital of all companies at work as on 31st March, 1977. The paid-up capital of 
Government companies was Rs. 7,184 crores and of non-Government companies was Rs.2,769 
crores as on that date. In terms of size of paid-up capital, there were 273 Government 
companies in the range of one crore rupees or more with an aggregate paid-up capital of 
Rs. 7,080 crores. The 520 non-Government companies in the comparable range had a total 
paid-up capital of Rs. 1,758 crores. 

Government companies, as a separate class of companies, were recognised for the first 
time in the Companies Act, 1956. Even when the Company Law Committee (Bhabha 
Committee) submitted its recommendations which formed the basis of the consolidating law 
of 1956, there was no reference made to Government companies. It is only when the Bill 
was introduced in 1953 that a clausewas inserted dealing with Government companies. At 
that time, there were only a handful of companies in which Government was known to have 

· held majority shares. In the course of the last - two _decades, public sector have come to 
occupy a pivotal place in the corporate sector. · 

14.1 riitroduction 
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14.8 In a very broad sense, Company Law encompasses not only the Companies Act 
but also several other legislations affecting the companies, especially on matters dealt with 
by the Companies Act itself. The Capital Issues (Control) Act, for example, modifies the 
applicability of the provisions in the Companies Act relating to issue of shares in respect 
of a Government company, although the Companies Act itself does not make any provision 
to this effect. Similarly, 'the Monopolies and Restrictive Trade Practices Act, 1969, gives an 
overall exemption to the Government companies from the operation of its provisions. Whi)e 
it would be an easier expedient to suggest a separate part or schedule in the new Companies 
Act on the same lines as was suggested by the Central Government before the Joint Select 
Committee at the time when the present law was enacted, .the whole question of first applying 
the Act in its entirety to Government companies and then exempting the latter from a large 
number of provisions thereof is to be viewed in the context of the structure and the shape 
of the new law that we are proposing. Thus, if the Jaw is simplified in the manner recommen 
ded by us, the whole case for Government companies claiming exemption from the provisions 
of the present Act, on the ground that they are irksome, shall no longer have any foundation. 
Moreover, it would be inappropriate . to first apply the law relating to the public limited 
companies to all Government companies on the reasoning that the criterion of public interest 

14.7 There is nevertheless a real distinction between Government and private sector 
companies. Government as a guardian of public interest is the owner of Government 
companies. Any guidelines laid down by Government are bound to be followed by all 
Departments or undertakings owned by Government and their managers including directors. 
There is no conflict between private and public interest in the case of Government companies. 
It is for this reason that the clarification issued by the Company Law Board making the 
provisions of Sections ·187C and 370(lB) being made inapplicable to Government compa 
nies can be meaningfully understood. Again, although the Companies Act provides for the 
appointment and remuneration of the directors of the company to be approved by the 
general body of the company and the Central Government, it would be patently superfluous to 
insist on these approvals when the directors have already been appointed and their-remunera 
tion has been fixed by an order issued in the name of the President of India or the Governor 
of a State. 

14.6 It appears that an attempt was made by the Government even at the time of 
framing of the Companies Bill in 1953 to exempt Government companies from a large 
number of provision in the Companies Act. The Central Government had presented to the 
Joint Select Committee a set of clauses from which the Government companies could be 
exempted in the statute itself. The Joint Select Committee, while examining the Bill and the list 
of provisions from which Government companies were sought to be exempted from, felt that 
while it would be inappropriate to apply those clauses of the Bill which imposed a penalty in 
respect of failure to do various things by directors, managers, etc., it would be equally 
difficult to extend wholesale exemption to Government companies from a large number of 
provisions in the Act especially where there are also private shareholders in a Government 
company. Notwithstanding the reservation which the Joint Select Committee had as regards 
the desirability of granting wholesale exemptions from certain sections of the Act to Govern 
ment companies, the Central Government under the powers conferred on it by section 620 
of the Act has so far notified a number of exemptions and modifications. These are indicated 
respectively in Annexures IA and IB. In spite of all these exemptions, however, scrutiny of 
the functioning of Government companies, continues. It may be conceded that objectionable 
features in their working do come to light from time to time. But then this only highlights 
the public accountability of Government companies. 

holders which is markedly present in the case of private sector companies does call for a 
greater degree of vigilance on the part of the shareholders and the Government over the 
affairs of these companies. The provisions relating to appointment and remuneration of 
directors, appointment of related persons, the need for special resolution in certain cases, or 
those relating to oppression and mismanagement have practical relevance in the case of private 
sector companies. So also the provisions relating to inter-company loans and investments, 
issue of shares at premium and discount, reduction of share capital, compromise and 
arrangements, whether for splitting or amalgamation are equally relevant. In the case of 
Government companies, decisions regarding these matters have to be scrutinised by Adminis 
trative Ministries and other public bodies and it would appear superfluous to put Government 
companies under the discipline of Company Law Department when another equally responsi- 
ble wing of the same executive has already given its approval of those decisions. · 
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. 14.11 From the evidence that we have gathered, however, we are convinced that in 
many oases this provision in the articles of association of a Government company is being 
used by the administrative ministries and departments more frequently than what the circums 
tances would warrant. This is a cause for alarm for if we allow unbridled power in the hands 
of the officers of the Government to issue directions in the name of the President or 
Governor, as the case may be, we apprehend that time will not be far off' whenthese direc 
tions will be issued with increasing frequency resulting in complete or virtual erosion of the 
autonomy of Government companies, thus, defeating the legislative intent to separate 
commercial activity of the Government from bureaucratic intervention. We feel that there is 
need to provide certain safeguards which, in our view, should be in-built in the functioning 
of Government companies. According to us, this can be achieved by prescribing certain 
model regulations which should be compulsorily incorporated in the memorandum and 
articles of association of a Government company. If this is done, it: would be difficult in 
future for the administrative ministries/departments to over-step their authority and thus, 
erode the autonomy of Government companies. Since it is necessary, in the interest of not 
disturbing the vital role assigned to Government companies in the national economic affairs, 
to retain certain powers to issue directions with the Government, we had invited a select 
number of Government companies, administrative ministries, Bureau of Public Enterprises, 
Standing Conference on Public Enterprises and the State Governments to give their views on 
the demarcation of authority and responsibility as between the Government companies them- 

14.10 In many cases. the articles of association of- a Government company is found 
to provide a clause by which the administrative ministry is authorised to give directions as 
regards management of the affairs of the company to its managing director. In the ultimate 
sense, there is in this probably nothing to cause alarm since the administrative ministry issues 
these directions on behalf of the President of India or the Governor of State in whom the 
shares of the company vest-although the following of such a course of action cannot certainly 
be described as consistent with the second proviso to clause (26) of section 2 of the Act 
which provides that a managing director of a company shall exercise his powers subject only 
to the superintendence, control and direction of the Board of Directors. By implication this 
excludes the shareholders' , representative as the appropriate authority entitled to issue 
instructions or directions. ' 

The question of autonomy of Government companies cannot be considered r.rdepen 
dently of the other more important question of making these companies work within the 
overall framework of national policies and plans of economic development. In practice, 
however, this point is too often over-emphasised and the·. administrative ministries or 
departments which promote these companies make them function as mere appendages. In 
course of time, the Government company happens to become no more than an extended arm 
of the Government department, so much so that it becomes difficult to distinguish between 
a Government company and a departmental undertaking. The point that is often over-looked 
is that in this way the very purpose of introducing "Government company" as a separate 
class· functioning within the overall scheme of the Companies Act is frustrated. Time and 
again, it has been emphasised by Committee of Public Undertakings, the Planning Commission 
in its plan documents and also in the Industrial Policy Resolution that Government companies 
as an institution will not succeed unless a reasonable degree of autonomy is ensured to its 
managers. The Third Five Year Plan document has rightly pointed out that efficient conduct 
of industrial and business enterprises requires that operational decisions should be prompt 
and that there should be far greater delegation of authority than at. present, and flexibility of 
operations, to enable the management of public enterprises to produce results. In the words 
of the Planning Authority, "if an enterprise does not have real autonomy, it i$ not likely to be 
effective", We are, however, fully conscious of the limits beyond which autonomy of 
Government companies cannot be extended. The necessity of operating the public sector to 
supply the consumer goods at reasonable prices and the overall requirements of the economy 
to so all_ocate the resources as to subserve the common good are weighty considerations 
determining the bounds of this autonomy. 

· 14.9 Autonomy of Government companies 

applies with equal force to Government companies and public limited companies in the private 
sector, and then exempting the former from a part of the law itself. · 
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L. 

(3) Shares and Share Capital. About shares held by Government. in Government 
companies through nominees and officials, a special type of transfer procedure 
may be laid down with share transfer form separately prescribed and giving 
exemption from stamp duty and lodgement within prescribed period. We really 
find no justification for insisting on the, compliance of the procedureprescribed 
for transfer of shares in .section 108 of the Act in respect of those 'transfers 'which 
are supposed - to take place automatically on the transfer' removal, resignation or 

; • • • • • li .... ·_ 

(2) Formation. A model set of memorandum and articles of associations should be 
provided in a separate schedule to the new Act. This should specifically provide 
the extent and the manner of control over the Government company by the 
administrative ministries. A suggested model is given in Annexure 'II'. ; 

Another sub-section, viz., sub-section (3) should be added to make it clear that all 
Government companies are public limited companies. . 

"(2) For the purpose of this section, a 'company in which not less than 
fifty-one per cent of the paid-up share capital is held jointly or severally by 
the Central Government, by one or more State Governments by one or more 
Government companies as defined in sub-section (1), or by any one or more 
bodies corporate owned by or controlled by the Central or State Government, 
shall be deemed to be a Government Company". 

(1) Definition. The provisions of the present section 617 should be numbered as sub 
section (1) and a new sub-section (2) should be added to read as follows : 

14.13 Considering the special nature of Government Companies, we recommend that 
certain special provisions, in addition to those contained in the present law, should be incor 
porated on the following lines :- 

It would appear from the foregoing discussion that it is necessary to place Government 
companies on a different footing from private or public limited companies in the private 
sector. In other words, the definition of a Government company should make it explicit 
that a Government company is a public limited company of a separate type by itself. 
In the case of Government companies, the distinction between public and private limited 
had, in fact, never existed. The present privilege of Government companies by which 
they are entitled to dispense with the word 'Private' in their names is in fact a rational 
outcome of this principle. 

14.12 Suggested Reforms 

The views that we have received in response to our request are almost unanimous as regards 
the areas to be delineated between the Government companies and the controlling administra 
tive ministries or departments. Following these suggestions, we have drawn up a set of regula 
tions which can serve as model for Government companies. We would recommend that this 
model set of articles should be prescribed by the statute itself by way of compulsory regula 
tions for all Government companies. The list is given in Annexure 'II'. 

(a) the extent to which directions can reasonably be given by the administrative 
ministry and the same can be specifically_ spelt ·out in the memorandum and/or 
articles of association of a Government company; 

(b) the nature of the powers which the administrative ministry would like to reserve 
for itself, also spelling out the extent to which the undertaking might act on its 
own in such matters subject to ratification and the extent to which it can act only 
when previous sanction is given by the ministry/department; and 

(c) the specific areas where the undertaking should be able to function independently 
and according to its own discretion. 

selves on the one hand, and the administrative ministries, on the other. The Committee was 
particularly anxious to know- . . . ~ 
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At one time the Committee considered the question of making a distinction as regards 
the exemptions to be made available to Government companies on the basis of difference as 
determined by the ownership pattern. It was, for example, thought that while in the case of 
wholly owned Government companies it was possible to transfer certain powers of the Court 

14.14 Partly-owned Government Companies 

(8) Penalties and Prosecutions. In so far as penalties are concerned, the provisions as 
applicable to non-Government companies should be applicable to Government 
companies as well. However, no court should take cognisance of any offence 
against this Act which is alleged to have been committed by any Government 
company or any officer thereof except on the complaint in writing of a person 
authorised by the Central Government in that behalf. 

(7) Audit. We considered the question of audit of Government companies with 
reference to the provisions contained in section 619 of the Companies Act and 
the complaints of delay in the appointment of auditors brought to its notice by 
certain bodies. We suggest that a panel of Chartered Accountants may be main 
tained by the Comptroller and Auditor General of India from which the Govern 
ment companies should be free to appoint auditors subject tosuch conditions with 
respect to the period etc. which the Comptroller and Auditor General of India 
may like to impose. In order to ensure that no Chartered Accountant selected by 
a Government company as its auditors has large number of such audits on bis 
hand, we would recommend the retention of the existing statutory restrictions on 
the number of audits which a firm of chartered accountants can take at a time and 
also the principle of rotation of auditors after a specified period as per guidelines 
laid down by the Comptroller and Auditor General and also would be subject to 
such further restrictions on the number of Government companies whose audit 
may be taken by a firm of chartered accountants as the Comptroller and Auditor 
General may lay down in the guidelines. We are also of the view that it would 
not be advisable to disturb the existing scheme in sub-sections (4) and (5) of 
section 619 as it is necessary and desirable for the annual general meeting of a 
Government company to have before it, along with the annual accounts and the 
statutory audit report, the Comptroller and Auditor General's Supplementary 
report or comments thereon. At the same time, with a view to avoiding any 
possible delay on the part of Government companies in the holding of their annual 
general meetings on account only of the delay in the receipt of the Comptroller 
anb Auditor General's Supplementary audit or comments, the latter should be 
requested to make available his report or comments within a given time-frame to 
enable the companies to conform to the time-limit of six months permitted under 
the law. 

(6) Managerial Appointment and Remuneration. The Government companies may be 
exempted from provisions relating to managerial appointment and remuneration. 
It should also be provided specifically that no compensation for loss of office is 
payable to directors of a Government company. The provisions relating to 
appointment of relatives, should, however, continue to apply to Government 
companies. 

(5) Investigation. It may be provided that the provisions relating to the investigation 
shall be applicable to a Government company. 

(4) Meetings and Proceedings. Similarly, it may be provided that where the entire 
share capital is held by the Government, the provisions in the Act relating to the 
meetings and proceedings shall apply only subject to the articles of association of 
the company. 

death of a Government Official holding shares on behalf of the President or the 
Governor, as the case may be. We, therefore, suggest that suitable provisions 
should be made in the Act for facilitating automatic transfer to be recorded in 
the register of members notwithstanding any other provisions in the Act to the 
contrary. 
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Necessity it is said, is the soul of law. While the law is rigid, social necessities are 
more flexible and are often in advance of the changes in law. There is always some lapse of 
time before the law is able to catch up with the changing needs of society. The gap, even 
when bridged, is likely to reopen with equal promptitude. The impact of social and economic 
situation has already given rise to a kind of inchoate law, in respect of Government 
companies backed by corporate course of action and administrative sanction, waiting for the 
Legislature to put this inchoate law formally on the statute book. 

14.15 Conclusion 

to the Central Government such a privilege should not possibly be granted to companies in 
which there are many individual shareholders as well. A decision on this question not only 
concerned as question of principle so that the exemption is uniformly extended to all Govern 
ment companies irrespective of the existence of any private shareholding, but also depended 
on our having an idea as to the magnitude of the problem viz. whether there were really many 
Government companies in this country with substantial private shareholding. A study was 
therefore carried out and it was found that while nearly 13% of Government companies had 
private participation in some form, the extent of the holdings of private individuals and other 
private parties in Government companies was infinitisimally small viz. only 1 per cent of the 
total paid-up capital of all Government companies. We are, therefore, not suggesting any 
distinction to be drawn between wholly owned Government companies and Government 
companies in which private participation exists, in the matter of extending the exemptions 
and modifications as regards the provisions of the Act. 
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•The section does not apply to wholly owned Central/State Government companies and their nominees. 
Central/State Government approval is, however, required' for making loan, giving any guarantee for 
security. 

Loans etc. to companies under the same management. 

Application of sections 269, 310, 311, 312 and 317 to managers. 388 

Remuneration of manager. 387 

Increase in remuneration of managing director or re-appoint 
mentor appointment after Act to require Government sanction. 

sn 

Provision for increase in remuneration to require Government 
sanction. 

310 

Remuneration of directors. 309 

In companies having paid-up capital not Jess than Rs. 1 crore, 
contracts bY interested directors requiring Boards sanction, will 
also require Government approval. 

297(1) Proviso 

Loans to Directors *295(1) 

Appointment or re-appointment of managing or whole-time 
director to require Government approval. 

269 

Amendment of provision relating to managing, whole-time or 
non-rotational directors to require Government approval. 

268 

Increase in number of directors to require Government 
approval. 

259 7. 

Right of persons other than retiring directors to stand for 
directorship. 

257 

256 Ascertainment of directors retiring by rotation and filling of 
vacancies. 

5. 

Appointment of directors and proportion of those who are to 
retire by rotation. 

255 4, 

Unpaid dividend to be transferred to special dividend 
account. 

205A 3, 

198 Over all maximum managerial remuneration and managerial 
remuneration in the case of absence or inadequacy of profits. 

2. 

Declaration by person not · holding beneficial interest in any 
share. 

187C 1. 

17. 

16. 

15. 

14. 

13. 

12. 

11. 

JO. 

9. 

8. 

6. 

3 2 

Nature of Section Section S.No. 

(Para 14.6) 

LIST OF SECTIONS FROM WHICH TRE GOVERNMENT COMPANIES HA VE BEEN 
EXEMPTED BY NOTIFICATION UNDER SECTION 620(1) OF THE 

COMPANIES ACT. 

ANNEXURE lA 
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-do- 

-do- 

-do- 

For the word "Court" wherever it 
occurs the words 'Central Govern 
ment' shall be substituted. 

In section 23, after sub-section (1), 
the following sub-section shal1 be 
inserted namely (IA) where the 
change in the name of a Government 
company consists only in the deletion 
of the word, .. Private therefrom, that 
Government company shall, not 
later than 3 months from the date 
thereof inform the Registrar of the 
aforesaid change and thereupon the 
Registrar Shall delete the word 
'Private' before the word 'Limited' 
in the name of the company upon 
the register and shall also make the 
necessary alteration in the certificate 
of the incorporation issued to the 
company". 

To section 21 the following proviso 
shall be added "Provided that noth 
ing in this section shall apply to 
Government company where the 
change in its name consists only in 
the deletion of the word 'Private' 
therefrom". 

-do- 

-do- 

For the word 'Court' where it 
occurs the words "Central Govern 
ment" shall be substituted. 

In clause (a) of sub-section (1) the 
words "in the case of public limited 
company and with 'private limited' 
company as the last words of the 
name in the case of Private limited 
company" shall be omitted. 

Registration or order and minute of 
reduction 

Order confirming reduction and power 
of courts making such order, 

Application to Court for confirming 
order, objection by creditors and 
settlement list of objecting creditors. 

Specia1 resolution for reduction of 
share capital, etc. 

Registration of change of name and 
effect thereof 

Change of name by company 

Effect of failure to register 

Alteration to be registered within three 
months 

Special resolution and confirmation by 
Company Law Board required for 
alteration of memorandum 

Requirements with respect to memo 
randum 

103 

109 

101 

100 

23 

21 

19 

18 

]7 

13 

10. 

9. 

8. 

7 

6. 

5. 

3. 

2. 

] . 

3 2 4 1 

Nature of section Section Extent of exemption/modification s. No. 

(Para 14.6) 

LIST OF SECTIONS MODIFIED IN RESPECT OF GOVERNMENT COMPANIES 
BY NOTIFICATION UNDER SECTION 620(1) OF THE COMPANIE5 ACT, 1956 

ANNEXURE m 
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In sub-section (1), the words "the 
Registrar or a shareholder of a com 
pany" shall be omitted. 

For the word 'Court' wherever it 
occurs, the words 'Central Govern 
ment' shall be substituted," 

(i) In sub-section (1) of section 392, 
for the words ''High Court" the 
words 'Central Government" shall be 
substituted. 
(ij) For the word 'Court' wherever it 
occurs, the words 'Central Govern 
ment' shall be substituted. 

The section is not to apply to any 
company established with the object 
of financing, where the State Govern 
ment has made, or agreed to make, to 
the company a Special advance or 
subscribing to the capital or private 
enterprise in India, 

Sub-section (7) of section 391 shall be 
omitted. 

For the word 'Court' wherever it 
occurs the words 'Central Govern 
ment' shall be substituted. 

(1) In proviso to clause (e) of sub 
section (1) for the words "Registrar" 
the words 'Central Government' 
should be substituted. 
(2) In sub-section (2) for the words 
••some other place within the city, 
town or village in which the registered 
office of the company is situated" the 
words "such other place as the 
Central Government may approve 
in this behalf" shall be substituted, 

Offence against Act to be cognizable 
only on complaint by Registrar, 
shareholder or Government. 

Provisions for facilitating reconstruc 
tion and amalgamation of companies. 

Power of High Court to enforce 
compromise and arrangements 

Purchase by company of shares, etc. of 
other companies. 

Power to compromise-to make arrange 
ment with creditors and members 

Power, of Company Law Board. to 
order meeting to be called. 

Annual General Meeting 

621 

394 

39l 

372 

391 

186 

166 

17. 

16. 

IS. 

14. 

13. 

12. 

11. 

4 3 2 
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:5. (1) The President, or the Governor so long as he is a shareholder of the company, 
may from time to time, appoint a person (who need not be a member of the 
company) to represent him at all or any meetings of the company. 

(2) Any person appointed under sub-clause (I) of the Article who is personally 
present at the meeting shall for the purposes of the Act be deemed to be a 
member and shall be entitled to exercise the same rights and powers (including 
the rights to vote by proxy) as the President or the Governor could exercise as 
a member of the company. 

(3) The President or the Governor may, from time to time, cancel any appoint 
ment made by him under sub-clause (l) of this Article and make fresh 
appointment. 

Right of President to appoint any person as his representative 

-4. All posts carrying pay of Rs. 2,500/~ or more per month will be created and 
appointments thereto made only with the prior approval of the President. 

3. The President may nominate a Director as Chairman of the Directors' meetings 
and determine the period for which he is to hold office. If no such Chairman is 
nominated or if at any meeting the Chairman is not present within five minutes 
after the time for holding the same, the Directors present may choose one of their 
members to be Chairman of the meeting. 

Chairman of Directors' meeting 

.2. The President shall have the power to remove any Director including the Chairman, 
the Managing Director, Executive Directorfs), and Functional Director(s) from 
office at any time in his absolute discretion. 

1. (a) The Directors shall be appointed by the President and subject to Section 314 
of the Act, shall be paid such salary and/or allowances as the President may 
from time to time determine and such reasonable additional remuneration, as 
may be fixed by the President, may be paid to any one or more of the Directors 
for extra or special services rendered by him or them or otherwise. 

(b) The President may, from time to time, subject to section 314 of the Act, 
appoint one of the Directors to be the Chairman of the Board of Directors 
and determine the salary and allowances payable to the Chairman and the 
period for which he will hold office. 

(c) The President may, from time to time appoint one of the Directors as the 
Managing Director and determine the salary and allowances payable to the 
Managing Director and the period for which he will hold office. 

(d) The President may also appoint one or more of the Directors to be Executive 
Director(s) and/or Functional Director(s). 

(e) The Executive Director(s) and/or Functional Directorfs) so appointed shall be 
whole-time employees of the company and shall be paid such salary and 
allowances as may be fixed by the President . 

.I. Powers/Rights of the President 

APPOINTI''1ENT OF DIRECTORS/EXECUTIVES 

PROVISIONS WHICH MUST BE INCLUDED IN THE ARTICLES OF 
ASSOCIATION OF A GOVERNMENT COMPANY 

ANNEXURE II 
(Vide paras 14.11 and, 14.13) 
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(i) sale, lease, or disposal otherwise of the whole or substantially the whole of 
the undertaking ofthe company ; 

11. Subject to the approval of the President and the .P.rovisions of the Act any . deben 
tures, debenture-stock, bonds or other secunnes, may be issued at a discount, 
premium or otherwise and with any special privileges as to redemption, surrender, 
drawings, allotment of shares, attending general meetings of the company, 
appointment of Directors and otherwise. 

12. The powers of Directors in relation to the following shall be subject to the approv 
al of the President : 

10. Where repayment of moneys is proposed to be secured by issue of bonds, per 
petual or redeemable debenture or debenture-stock or any part of immovable 
property of the company (both present and future), the approval of the President 
shall be necessary. 

9. The Directors may, subject to the approval of the President, borrow and/or 
secure the payment of any sum or sums of money for the purposes of financing 
capital projects of the company by means of a resolution passed at a meeting 
of the Board. 

8. The profits of the company available for payment of dividend subject to any 
special rights relating thereto created or authorised to be created by these presents 
and subject to the provisions of these presents as to the reserve fund and amortisa 
tion of capital shall, with the approval of the President be divisible among the 
members in proportion to the amount of capital paid-up by them respectively. 
Provided always that (subject as aforesaid any capital paid-up on a share during 
the period in respect of which a dividend is declared shall only entitle the holder 
of such share to an apportioned amount of such dividend as from the date of 
payment. 

Dividends 

7. The Board of Directors of the company may, by resolution passed by the company 
in general meeings appoint, with the approval of the President, an alternate 
director to act for a Director (hereafter in this Article called "the original Direc 
tor") during his absence for a period of not less than three months from the State 
in which meetings of the Board are ordinarily held and such appointment shall 
have effect, and such appointee whilst he holds office as an Alternate Director shall 
be entitled to notice of meetings of the Directors and to attend and to vote there at 
accordingly, but he shall ipso (acto vacate office when the original Director returns 
to the State in which the meetings are ordinarily held or vacates office as a 
Director. If the terms of office of the original Director is determined before he so 
returns to the State aforesaid, any provision for the automatic re-appointment of 
retiring Director in default of another appointment shall apply to the original and 
not to the Alternate Director. 

II. Powers of the Board of Directors subject to approval of the President 

6. Notwithstanding anything contained .in any of these Articles, but subject to the 
provisions of the Act the President may, from time to time, issue such directives or 
instructions as he may consider necessary in regard to the conduct of the affairs of" 
the company and in like manner may vary and annul any such directive. The 
Directors shall give immediate effect to directives or instructions so issued. 

Rights of President 

(4) The production, at the meeting, of an order of the President or the Governor 
evidenced as provided in the Constitution of India shall be accepted by the 
company as sufficient evidence of any such appointment or cancellation as 
aforesaid. 
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to approve the company's revenue budget in case there is an element of deficit 
which is proposed to be met b~' obtaining funds from Govenment; . 

(ii) 

(i) to approve the company's five-year and annual plans of'developmentand the 
company's capital budget; . 

15. The Central Government shall have powers : 

14. Subject to such directions, as may, from time to time, be issued by the President 
in this behalf, the Directors may, before recommending any dividend set aside out of the profits of the company 'such sums as they think proper as a reserve fund, to 
meet contingencies or for equalising dividends or for special dividends, or for 
repairing, improving and maintaining any of the property of the company, and for 
amortisation of capital and for such other purposes as the Directors shall in their 
absolute discretion think conducive to 'the interests of the company' and may 
invest the several sums so set aside upon such investments (other than shares of 
the company) as they may think fit from time to time, deal with .and very such 
investments, and dispose of all or any part thereof for· the benefit of the company; 
and may divide the reserve funds into such special funds, as they think fit, and 
employ the reserve funds, or any part thereof in the -business of the company and 
that without being bound to keep the same separate from the other assets. 

. 
(e) division of capital into different classes of shares. 

formation of subsidiary company/companies; - - 
taking or otherwise acquiring any holding shares in any other com- 
pany; and. .. _ 

(c) 
"(9) 

(i) any matter relating to sub-lease, exchange, mortgage and/or disposal of 
the whole or substantially the whole of the undertaking of the company 
or any part thereof; 

(ii) any matter relating to - 

(a) the promotion ofcompany/companies; 
(b) entering into partnership and/or arrangement for sharing property; 

(2) Without prejudice to the· generality of the above provisions, the Chairman 
shall reserve for the decision of the President : · · - 

13. (1) The Chairman shall reserve for the decision of the Central Government any 
proposals or decisions of the Board of Directors or any matter brought before 
the Board which raises, in the opinion of the Chairman, an important issue 
and which is on the account fit to be reserved for the decision of the Central 
Government and no decision on such an important issue shall be taken in the 
absence of the Chairman appointed by the President. In respect of matters 
reserved by the Chairman for decision of the Central Government, if the 
Central Goverement's views are not received ·within a period of two months, 
the Directors: shall be entitled to act· in accordance with the proposal or 
decision without further reference to the Central Government. 

III. Matters reserved for directions/decisions of the President/Central Government 

'(iii) entering into foreign collaboration involving technical know-how with or 
without equity participation; 
wage revision and payment of bonus; 
entering into joint sector collaboration; 
effecting any change in the object clause of Memorandum of Association. - . - 

(iv) 
(v) 
(vi) 

"(ii), formation of a subsidiary company; 
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21. Subject to the provisions of the Act and directives and the instructions, if any, the 
President may issue from time to time as contained in the Articles, the business of 
the company shall be managed by the Directors who may pay all expenses incurred 
in getting the company registered and may exercise all such powers of the com 
pany as are not, by the Companies Act or any statutory modification thereof for 
the time being in force or by these Articles, required to be exercised by the 
company in general meetings. The Directors shall exercise the powers subject 
nevertheless to the provisions of these Articles and to the provisions of the said 
.Act and to such regulations being not inconsistent with the aforesaid provisions, as 
may be prescribed by the company. in general meeting but no regulation made by 
the company in general meeting shall invalidate any prior act of Directors which 
would have been valid if that regulation had not been made. 

General Powers 

20. If the Directors or any of them or any other person shall become personally liable 
for the payment of any sum primarily due from the company, the Directors may 
execute or cause to be executed any mortgage, charge or security over or affecting 
the whole or any part of the assets of the company by way of indemnity to secure 
the Directors or persons so becoming liable as aforesaid from any loss in respect 
of such liability. 

Indemnity may be given 

19. Whenever any uncalled capital of the company is charged all persons taking any 
subsequent charge thereon shall take the same subject to such prior charge and 
shall not be entitled by notice to the shareholders or otherwise, to obtain priority 
over such prior charge. 

Persons n~t to have priority over any prior charge 

18. Debentures, debenture-stock, bonds or other securities, may be made assignable 
free from any equities between the company and the person to whom the same 
may be issued. 

Securities may be assignable free from equities 

17. Subject to Article 10 the Directors may secure the payment of such moneys in such 
manner and on such terms and conditions in all respects as they think fit. 

16. Subject to Article 9 the Directors may, from time to time, borrow and/or secure 
the payment of any sum of money for the purposes of the company by means of a 
resolution passed at a meeting of the Board. 

Borrowing Powers 

IV. Matters in respect of which the Board of Directors shall have full powers 

to call for such returns, accounts and other information with respect to the 
property and activities of the enterprise as may be required from time to time; 
and 

(v) to approve agreements involving foreign collaboration proposed to be entered 
into by the enterprise. 

(iv) 

(iii) _ to give directions to the enterprise as to the exercise and performance of its 
functions in matters involving national security or social objectives, raising of 
capital, objective of the company-purchase policy and pricing; 
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(5) To appoint officers, etc :-to appoint and at their discretion remove 
or suspend such managers, secretaries, officers, clerks, agents and 
servants for permanent or temporary or special services, as they may, 
from time to time think fit, and to determine their powers and duties 
and fix their specific scale of pay and allowance of specific jobs for 
which there may not be any strict parallel in Government Depart 
ments, and to acquire security in such instances and to such amount 
as they think fit. Provided that no post, the maximum pay of which 
is Rs. 2500 or more per mensem and in the case of re-employed 
retired Government servants Rs. 2500 per mensem inclusive of 
pension or pensionary equivalent, shall be created or appointment 
made thereto without the prior approval of the President. Provided 
further that no appointment to the post of Financial Adviser and 
Chief Accounts Officer shall be made without the prior approval of 
the President. 

(4) . To secure contracts by mortgage :-to secure the fulfilment of any 
contracts or engagements entered into by the company by mortgage 
or charge of all or any of the property of the company and its 
uncaUed capital for the time being or in such other manner as they 
may think fit. 

(3) To pay for property in debentures, etc. :-to pay for any property, 
rights or privileges acquired by, or services rendered to the company 
either wholly or partially in cash or in shares, bonds, debentures or 
other securities of the company, and any such shares may be issued 
either as fully paid-up or with such amount credited as paid-up 
thereon as may be agreed upon; and any such bond, debentures or 
other securities may be either specifically charged upon all or any 
part of the property of the company and is its uncalled capital or not 
so charged; 

(2) the expenditure on each works in the next year will be the first call on 
the receipts of that year. 

(1) the funds required will be found within the budget allocation for the 
company for that year; and 

Works of capital nature :-to authorise without reference of Central 
Government the undertaking of works of a capital nature where detailed 
Project Reports have been prepared with estimates of different com 
ponent parts of the Project and where such Project Reports have been 
approved by Central Government and to invite and accept tenders relating 
to works included in the approved, detailed Project Report, including 
variations if any, in the approved estimates, provided such variations are 
not more than lOX, for any particular component part and do not 
substantially change the scope of the project. 
To authorise undertaking of works of capital nature not covered by clause 
2(a) above if it is to be taken up in advance of the preparation of detailed 
Project Report or otherwise as individual works involving cost of less than 
Rs. 100 lakhs provided that - 

(b) 

(2) (a) 

(1) To acquire property : to purchase, take on lease or otherwise acquire for the 
company property, rights or privileges which the company is authorised to 
acquire at such price, and generally on such terms and conditions as they 
think fit; 

22. Without prejudice to the general powers conferred by the last preceding Article 
and the other powers conferred by these Articles but subject to the provisions of 
the Actr the Directors shall have the following powers, that is to say, power : 
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To give bonus :-to give, award or allow any bonus, pension, gratuity 
or compensation to any employee of the company or his widow, 
children or dependents that may appear to the Directors just or 
proper whether such employee, his widow, children or dependents 
have or have not a legal claim upon the company; 

(16) 

(15) To make bye-laws :-fron time to time to make, vary and repeal bye 
laws for the regulation of the business of the company, its officers 
and servants. 

To give percentage :-to give to any person employed by the company 
a commission on the profits of any particular business transaction, 
or a share in the general profit/profits of the company, and such 
commission or share of profits shall be treated as part of the working 
expenses of the company; 

{14) 

(13) 

(12) 

To appoint attorneys :-from time to time to provide for the 
management of the affairs of the company outside the mining/ 
manufacturing areas which in the context includes the town-ships 
and sites of operations of the company in such manner as they think 
fit, and in particular to appoint any person to be the attorney or 
agent of the company with such powers (including power to sub 
delegate) and upon such terms as may be thought fit; 

To invest moneys :-to invest in such securities as may be approved 
by the President and deal with any of the moneys of the company 
upon such investment authorised by the Memorandum of Associa 
tion (not being shares in this company) and in such manner as they 
think fit, and from time to time to vary or realise such investments; 

To give security by way of indemnity :-to execute in the name and 
on behalf of the company in favour of any Director or other person 
who may incur or be about to incur any personal liability for the 
benefit of the company such mortgages of the company's property 
(present and future) as they think fit and any such mortgage may 
contain a power of sale and such other powers, covenants and provi 
sions as shall be agreed on; 

(11) 

(10) To authorise acceptance etc :-to determine who shall be entitled to 
sign on the company's behalf bills, notes, receipts, acceptances, 
endorsements, cheques, releases, contracts and documents; 

(9) To give receipts :-to make and give receipts, releases, and other dis 
charges for money payable to the company, and for the claims and 
demands of the company; 

(8) To refer to arbitration :-to refer any claims or demands by or 
against the company to arbitration and observe and perform the 
awards; 

(7) To bring and defend action, etc :-to institute, conduct, defend, 
compound or abandon any legal proceedings by or against the 
company or its officers, or otherwise concerning the affairs of the 
company and also to compound and allow time for payment or satis 
faction of any claims or demandsby or against the company. 

(6) To appoint trustees :-to appoint any person or persons (whether in 
corporated or not) to accept and, hold in trust for the company, any 
property belonging to the company or in which it is interested or for 
any other purposes, and to execute and do all such deeds and things 
as· may be requisite in relation to any such trust and to provide for 
the remuneration of such trustees or interests; 
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To make contracts, etc :-to enter into all negotiations and contracts 
and rescind and vary all such contracts, and execute and do all acts, 
deeds, and things in the name and on behalf of the company as they 
may consider expedient for or in relation to any· of the matter afore 
said or otherwise for the purpose of the company. 

(19) 

To establish Local Boards :-from time to time' and at any time to 
establish any Local Board for managing any of the affairs of the 
company in any specified locality in India, or out of India, and to 
appoint any person to be members of such Local Board and to fix 
their remuneration and from time to time and at any time to delegate 
to any person so appointed any of the powers, authorities and 
discretion for the time being vested in the Directors other than their 
powers to make call and to authorise the members for the time 
being of any such Local Board or any of them to fill up any vacancies 
therein and to act notwithstanding vacancies, and any such appoint 
ment or delegation may be made in such terms, and subject to such 
conditions as the Directors may think fit and the Directors may at 
any time remove any person so appointed and may annul or vary 
any such delegation; and 

(18) 

To create Provident Fund etc. :-before declaring any dividend and 
subject to the approval of the President to set aside such portion of 
the profits of' the company as they may think fit, to form a fund to 
provide for such pensions, gratuity or compensation or to create any 
provident or benefit fund in such manner as the Directors may deem 
fit; 

(17) 
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. Corporate mortality, unlike' mortality ·in . ail living things, ··sh.ou'ld not be anormaj 
phenomenon. But one cannot, however, ignore the fact that corporate mortality does exist. 
It has repercussions beyond the confines of its members. It.is, therefore, natural that: it should 
receive ~~tention of the community, . . : : . r, , • 1 

15.4 Corporate mortality 

. . " ' 

The figure for 1957 excludes winding up cases under the 1913 Act. The total number 
of companies in liquidation under the 1913 Act were estimated to be 3,00(). 

Number of companies in liquidation 

Year Under Under Under Total 
ended compulsory voluntary liquidation 
31st liquidation liquidation subject to 
March supervision 

of Courts 

; 1957 47 282 4 333 
' 1962 982 1826 30 2838 
1967 1037 1676 29 2742 
1972 1116 1988 42 3146 
1976 1202 1946 '35 3183 

. 1977 1261 1923 32 3216 

SOUR CB Annual Reports on the Working & Administration of the Companies Act, 1956, Department of Company Affairs 

The corporate sector in India has grown appreciably in the post-war period. As against 
30,381 companies at the commencement of the Companies Act, 1956, there were as on 31st 
March, 1977, 46,155, non-Government companies alone at work. The number of companies 
that have gone into liquidation (both compulsory and voluntary) since the commencement of 
the Act has also been increasing. This is evident from the following table:- 

15.3 Corporate sector vis-a-vis Companies in Liquidation 

15.2 Under the present Companies Act there are as many as 135 provisions which 
along with rules framed by the Supreme Court provide a uniform code for the whole country. 

15.1 For historical reasons matters relating to winding up of companies had 
been administered by Courts and grown under their protective umbrella. Elaborate pro 
visions were made by the various High Courts in respect of procedure for winding up of 
companies. Till 1956, the administration of Companies Act, 1913 was entrusted to the States 
and the said Act was administered by the States under delegated authority. So far as the 
winding up of companies was concerned, various High Courts, as stated earlier, framed their 
own rules and procedures in this regard and there was no uniformity in these procedures or 
rules._ This position changed with the introduction of the Companies Act, 1956. 

WINDING-UP OF COMPANIES 

CHAPTER XV 



15.9 We are, however, aware of the remarks of Shri C. D. Deshmukh, while piloting 
the historical Companies Act, 1956 that expedition of the winding up process "is difficult 
beyond a certain stage, and further the realisation of the assets of companies must of course 
await the process of law." This Committee, even though aware of such limitations, has 
nevertheless made an attempt to identify more important areas which deserve immediate atten 
tion, and which, if tackled properly, would help considerably in reducing the time spent in 
winding up proceedings, and the consequential wastage and blocking of corporate assets. The 
Committee is of the view that the following causes result in delays and in the completion of 
the liquidation matters, viz:- 

(i) Delay in obtaining the statement of affairs under section 454 of the Act to be 
prepared and submitted by the directors and/or principal officers of the company; 

(ii) Delay in obtaining the books. and other records and identification of assets belon 
ging to the company 

(iii) Delay in enforcement of debts and claims of the company against its debtors and 
delay in settling the list of contributories and enforcement of claims against them; 

(iv) Delay in subjecting the directors and other principal officers of the company for 
public examination under section 478 of the Companies Act, 1956 and delay in the 
conclusion of misfeasance proceedings filed against delinquent directors; 

(v} Delay in disposal of income-tax assessment cases pending against the company and 
delay in disposal of such cases filed by the co~pany; · · 

(vi) Dearth of requisite staff. 

15.10 With these difficulties in view, we would suggest changes in the existing pro 
visions with a view to facilitate quicker disposal of liquidation matters. Ou!'. recommenda-: 
tions are under the following heads. 

I. Quicker disposal of the winding-up process 
(A) More effective steps for obtaiolag the statement uf affairs and other .records of 

the company. 
15;11 Getting the statement of affairs· and obtaining the books of account and other ' 

relevant records from the company, and identifying the assets of the company is perhaps·' 

15.8 Since the enactment of the Indian Companies Act, 1913, the core and substance 
of the winding up provisions have almost remained same. No indepth study of the matter 
had been undertaken. The amendment introduced by the Indian Companies (Amendment) 
Act, J 936 and the Companies Act, 1956, no doubt, tried to improve the existing procedure to 
a certain extent and to make a beginning in certain areas not attempted earlier. But, ex 
perience of working of these provisions during the last two decades has shown that although 
most of the provisions are salutary, it has not led to an expedition of winding up proceedings. 

15.7 In this process, substantial corporate assets belonging to companies in liquida 
tion remain under the control or charge of the Liquidators. The estimated value of assets 
which have actually come into the hands of Liquidators, as on 31st December, 1977, is over 
Rs. 48 crores. Besides, there are still substantial assets, yet to be realised by the Official 
Liquidators. It is, therefore, both appropriate and desirable that these corporate assets are 
realised quickly and distributed to the creditors and members so that they may be further 
channelised into the main stream of economic development. The Administrative Reforms 
Commission, therefore, rightly said that "the longer the winding up proceedings, the greater 
is the loss to the community" since "defunct companies conceal corporate wealth which is a 
national waste.". 

15.6 The winding up process is a long drawn affair and before the companies are 
finally wound up, it takes years for settlement of various matters viz. filing of statement of 
affairs, realisation of assets, finalisation of list of contributories etc. and for obtaining a final 
order of dissolution. 

15.5 In terms of period of pendency, there are, as on 31st December, 1977, 250 com 
panies in liquidation for over 15 to 25 years, and about 500 companies in liquidation between 
S to I 5 years. 
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15.15 Though the statement of affairs has to be submitted within twenty-one days as 
required under section 454(2), power is given to the Court or Official Liquidator to extend 
the time upto a period not exceeding three months from the date of the winding up order. 
We are of the view that if there is default in submitting the books of account or the statement 
of affairs within twenty-one days or within such time as may be extended under sub-section 
(3) of section 454, then not only the persons who have been named in the declaration as being 
responsible for delivering the book and filings the statement of affairs but also those persons 
who were directors of the company on the date of the filing of the winding up petition should 
be deemed to have defaulted in complying with the requirements of section 454 and be dealt 
with accordingly. Though this may appear stringent (that we are laying the responsibility on 
persons other than those-who have been named in the declaration), such a provision is only 
consequential upon the undertaking filed in the declaration (given with the consent of the 
directors) not being fulfilled. Besides, this provision will act as a deterrent and will help in 
getting the statement of affairs filed in time and would also make the books of the company 
available to the Liquidator at the earliest. '. 0 

" . 
15.14 We are of the opinion that the requirement of filing the statement ;as to the 

affairs of the company by the officers and directors is a very salutary provision. We are 
equally convinced that the omission, (which more often than not a deliberate onej, needs to 
be controlled if winding up proceedings are to be expedited. The present section requires 
the statement of affairs to be filed after an order of winding up has been passed in case no 
provisional Liquidator has been appointed. But it is natural that by then the officers and 
directors have lost interest in the company and may not be keen to assist the Official Liquida 
tor to rehabilitate the company, or to realise its assets. It is, therefore, necessary that a 
provision should be made which would ensure (with as much certainty as the law can provide) 
the location and the availability of books of account and other necessary information in a 
winding-up. In our view, the section should be so amended as to ensure the filing of the 
statement of affairs and provide information about the custody of books before the order of 
winding up is passed by the Court, Though the present requirement of filing statement of 
affairs after the winding up order is passed may be retained, some provisions need to be made 
to obtain additional information to serve the said object. We would, therefore, recommend 
that a declaration authorised by the Board of directors should be filed by the company (prior 
to a winding up order)_ setting out the persons responsible for the control of the books and 
papers of the company and who would file the statement of affairs in the event of the 
company being directed or ordered to be wound up. 

15.13 The position is worse when there has been a deadlock in the Board because, in 
such a case, the responsibility for the possession of the books is passed on from one officer to 
the other. The outcome, in any case, is the non-availability of the books and other necessary 
records with the Official Liquidator. Even when books are ultimately made available to the 
Liquidator, they are often incomplete, and the Liquidator has to go through and reconstruct 
the records before taking further proceedings. The delay in getting over these preliminaries 
is one of the important reasons for the delay i!! disposal of the winding-up proceedings. We 
feel that this is a serious drawback and needs to be rectified. 

15.12 The primary duty of the Official Liquidator is to take into custody or under 
his control, all the assets of the company (section 456). No Liquidator would be able to per 
form this very important duty unless he is able to go through the books and records and satisfy 
himself about the position of the assets of the company, It is for this reason that section 
454 of the Act requires that a statement of the affairs of the company giving particulars about 
the assets of the company, the debts and liabilities and such other information as required 
should be submitted to the Official Liquidator within twenty-one days from the date of the 
winding up order. In spite of this salutary provision, in practice, Directors and other officers 
often disown their responsibility and plead ignorance about the availability of books, papers 
and assets. The result is that in spite of this time limit, the books are not produced before the 
Official Liquidator. On occasions, excuses are given as to why the statement cannot be filed 
within time and this further delays the submission of the books and the statement of affairs 
to the Official Liquidator. 

the basic function of the Official Liquidator. In fact, it forms the very source on which all 
his further actions depend. This alone will enable the Official Liquidator to ascertain the 
nature, situation and other particulars of the assets and liabilities of the company. , 
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• Official Liquidator vs, B.K. Bedi & another (1974) 44 Comp Cas 499. 

In cases where the petition for winding up is not filed by the company itself, 
provision should be made enabling the Court at the time of giving directions under 
Ruies 96/99 of the Companies (Court) Rules, 1959 for at any preliminary stage of 
the proceedings and before the final order is passed) to direct the company to file 
(within such time as the Court may allow) a declaration stating clearly- 

(i) the place where the books, records and other papers of the company are kept; 
wd , 

(b) 

In case where the petition for winding up is filed by the company itself, the petition 
should be accompanied by a duly prepared statement of affairs complete in all 
respects with all the information required by section 454. Such a petition should 
clearly specify as to who has the custody of the books of account and papers and 
must name the officer and/or the directors who would produce the books of 
account, papers etc. after the order of the winding up is passed by the Court. The 
statement regarding custody and production of books must have been approved by 
the Board of Directors and the petition (for winding up by the company) must 
include this averment. · · 

(a) 

We would recommend the following additions to be made in the provisions relating to 
statement of affairs (section 454) viz. :- . · 

15.19 Our proposals 

· · · 15.18 The provisions of sub-section (5) of section 454 have occasioned controversy 
whether the absence of reasonable excuse lias to be shown by the Official Liquidator or 'by 
the person concerned. A full bench of the High Court of Delhi* has placed the onus-of 
proving that.a person has without reasonable excuse made a default in complying with the 
requirements of section 454-on the Official Liquidator. Though the Court has also expres 
sed the view that the burden is "very light", we feel that in the interests of justice and of 
expeditious disposal of winding up proceedings, the onus to show reasonable excuse should 
be placed squarely on the person concerned.. This is only fair 'because a person who has 
made .default has special knowledge of the circumstances which might excuse his default, the 
onus should, therefore, be on him to show circumstances to justify his default. ·. ' • 

15.17 The Committee is also of the opinion that the penalties prescribed in section 
454(5) should be made more stringent and would recommend that sub-section (5) should be 
amended to provide that in case default is proved, a minimum fine of Rs. 1,000/· would be 
mandatory ; the present fine of Rs. IOO/- per day for every day during which the default 
continues should be raised to Rs. 500/- per day of default. Of course, the present provisions 
for imprisonment will remain. 

15.16 One other excuse for delaying the filing of the statement of affairs by the 
officers and the directors is by invoking section 454(4). This section provides that any person 
making a statement as required by section 454 shall be paid by the Official Liquidator .out of 
the assets of the company, costs and expenses incurred in and about the preparation and 
making of the statement. In many cases, there are no liquid assets available with the Official 
Liquidator and he, therefore, is not in a position to accept the estimate submitted to him in 
'terms of Rule 129 of the Companies (Court) Rules, 1959. The directors usually' take the 
plea that since no funds have been made available to them, they are not in a position to file the 
statement of affairs. We feel that this plea is unmeritorious so far as directors of the company 
are concerned-directors being in control of the company are under an obligation to render 
an account· of its affairs when it is wound up. Whatever justification there may be for 
granting expenses to persons required to submit a statement of affairs, there is no justifica 
tion for those who are directors at the commencement of the winding up being paid, as a 
condition for doing their duty to the company and the Court, viz. the duty of filing of the 
statement of affairs. We would,· therefore, recommend that sub-section (4) of section 454 
should be amended so as to make it clear that the payment of expenses by the Official 
Liquidator would not cover the case of directors. 
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•The Offical Liquidator, High Court, Mysore vs T. Muniswamy & Others A.J.R. 1967· Mysore 1920. 
0Jaimal Sigh Makin Vs. The Official Liquidator A.I.R 1978Delhi169 · 

15.22 Section 446(2) of the Act states that the Court which is winding up the company 
shall have jurisdiction to entertain or dispose of any suit proceedings or any claim by or against 
the company. It is well known that large part of the proceedings by the Official Liquidator are 
devoted to the recovery of moneys duetothecornpany and such proceedings are normally star 
ted by filing claims under sub-section 2(b) of section 446. Doubts have been raised as to the 
Court fee that is payable by the Official Liquidator when he files a claim for the recovery of money 
due to the company, The Karnataka High Court" held that when the claim is for recovery 
of money due to the company 'ad valorem' court fee has to be paid, and it makes no difference 
that the Official Liquidator had filed au application purported to be under section 446(2)(b) as 
the nature of the suit does not change or transf orm into a mere application or proceeding other 
than a suit. This view has not been accepted by a Full Bench oft he Delhi High Court.*>1< The 
Delhi High Court has taken the view that clause (a) of sub-section (2) of section 446 which per 
mits the filing of suit and clause (b) which permits the filing of claim confer an option on the 
Official Liquidator so that if a suit is filed by the Official Liquidator ad valorem court fee would 
be payable in accordance with the Schedule I of the Court Fee Act, whilst if he files a claim under 
clause (b) a fixed court fee of Rs. 13/-only would be payable in accordance with Schedule II. The . . 

(B) Ensuring quicker realisation of assets 

15.21 Section 456 has cast a duty on the Liquidator to take into his custody or under his 
control all the property, effects and actionable claims to which the company appears to be 
entitled, All the property and effects of the company shall be deemed to be in.the custody 
of the Court from the date of winding up .order. The task of taking into possession the assets 
of the company poses no less difficulties than obtaining the books, records of the company 
and the statement of affairs. 

In sub-section (5) of section 454, a minimum fine should be 
provided for viz. Rs. l ,000/- which should be mandatory; the daily 
default fine should be increased from a maximum of Rs. 100/- to 
Rs. 500/-. 

-(d) 

(c) In the event of the company being wound up on a petition for winding up [under 
(b) above] and the books of account, papers, documents etc. and/or statement of 
affairs not being filed with the Official Liquidator within the period prescribed 
under section 454(2) (or any extended period), all persons who were directors of 
the company on the date of the filing of winding up petition (i.e. the commence 
ment of the winding up) will be deemed to have been in default in complying with 
the requirements of the section and be dealt with as persons in default. 

15.20 The other changes recommended in section 454 are as follows ;- 

(a) In sub-section (3) of section 454, power should be left only with the 
Official Liquidator to extend time ; the words "or the Court" should 
be deleted. 

(b) In sub-section (4) of section 454, the provision for payment of ex 
penses should not be applicable in the case of persons who were 
directors at the commencement of the winding up. . 

(c) In sub-section (5) of section 454, provision should be made that 
the onus of proving that there was reasonable excuse would be on 
the person who commits the default. · 

the names, designation and addresses of the person/persons who is/are charged 
with the responsibility of maintaining the books, papers etc, of the company 
and as to who would file the statement of affairs (required under section 454) 
with the Liquidator and would hand over control of books, papers and other 
documents, in the event the company is ordered to be wound up. . 

Such a declaration should be approved and/or verified· by the Board of Directors 
of the company as may be required by the Court. The declaration shall be accom 
panied by consent in writing of the person/persons charged with the responsibility 
for production of books of account and for filing the statement of affairs. 

(ii) 
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15.25 Section 458 A of the Act provides that for purpose of limitation, the period from 
the date of commencement of the winding up of the company to the date on which.the winding 
up order is passed and a period of one year immediately following the order of the winding up 
should be excluded in computing the period of'Iimitation for any suit or application by or on 
behalfof a company being wound up. As we have already pointed out, the Official Liquidator 
has to makespecialeffortsinvolving a great deal of time in recovering the books of the company. 
Even after the books are made available, theyare often not properly maintained and the Official 
Liquidator would have to spend considerable time before he can use them for the purpose or 
making any claim. ·we feel that the period of one year is too short and should be increased. 
We, therefore, suggest that the exclusion of the period of one year from the date of the winding 
up order should be increased to three years. In the case of directors, however, we would suggest 
that there should be no period of limitation against directors for the enforcement by the com 
pany (iuliquidatiori) of any claim based on a contract or other obligation. In case of any other 
claims against directors the period of limitation should be six years from the date of the winding 
up order. In this regard we would recommend adopting, with suitable modifications, the 
provisions of section 45-0_ of the Banking Regulation Act, 1949. · 

15.24 Another problem the Official Liquidator faces is that in all proceedings before 
the Court heis required to produce the books of the company with the result that heis not able to 
make use of them so long as the litigation continues. Besides, there are the difficulties of proof. 
We feel that in the interests of expeditious disposal of winding up the technical rules of evidence· 
should not be made applicableinliquidation proceedings and a provision similar to section 45-F 
ofthe Banking Regulation Act, 1949 should be adopted-so asto permit entries in the books of 
account of the company to be proved by a copy of the entry certified by the Official Liquidator 
without the necessity of production of the books in Court. We also recommend adoption of 
a provision similar to sub-section (2) of section 45-F of'the Banking Regulation Act, 1949 (with 
appropriate safeguards) which makes the entries in the books of account prima facie evidence 
ofthetrnth of the matters contained therein as against the directors and, officers of the company. 

15.23 Sub-section(IA)to section456 enables the Liquidator to seek the aid of the Chief 
Presidency Magistrate or the District Magistrate within whose jurisdiction the property of the 
company is situate for the purpose of getting possession. Sub-section (lB) also authorises the 
said Magistrate to use such force as may be necessary. Though these provisions are useful, in 
actualpractice.it has beenfoundthatthe aid of the District Magistrate is not readily available. 
Consequently recovery proceedings are delayed. We feel that better results could be achieved 
if instead of the Liquidator. having to approach the District Magistrate, power was conferred 
on the OfficialLiquidator himself to take possession of such books and property etc. This could 
be done by empowering the Official Liquidator with powers of search and seizure on the pattern 
of section 132 of the Income Tax Act, 1961, with necessary modifications. We would, however, 
recommend a check on the arbitrary use of such power by providing that it should be exercised 
by the Official Liquidator only after obtaining the leave of the Court. We would also suggest 
that a power similartothat given underrhe Income TaxAct, 196l(enablingthe authorised officer 
to seek the help of the police at the time of search or seizure) be also conferred on the Official 
Liquidator-here again after obtaining the leave of the Court. We believe that this suggestion 
will lead to quicker realisation as assets of the company. 

High Court of Delhi has also taken the view that clause (b) is to be interpreted very widely and 
money claims are also covered by clause (b) even though they may be also covered by clause (a)· 
of sub-section (2) of section 446. In view of the difference of opinion between High Courts 
about the court fee payable under section 446, we feel that the legal position should be clarified. 
In our view the beneficial scope of section 446 would be considerably weakened if the Official 
Liquidator is required to pay ad valorem court fee for bringing an action for recovery of money. 
The Official Liquidator of a company in liquidation has necessarily limited funds. We see no 
valid reason why court fees should depend on the fortuitous circumstance of which alternative 
is adopted bythe Official Liquidator-a suit or a claim. Besides, we see no justification for pay 
ment of court fees depending upon the Liquidator's option i.e. filing a suit under clause (a) 
(rather than lodging a claim) and paying the ad valorem court fee (as interpreted by the Delhi 
HighCourt)orputtingforward a claim under clause(b) and paying only the fixed court fee. In 
order, therefore, not to leave any scope for further controversy and to make the law certain, we 
suggest that section 446 be amended to provide that notwithstanding anything contained in the 
CourtFeesActifanysuit or proceeding or claim is brought by or against a company in liquida 
tion, a fixed court fee need only be paid. 
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--(C) Qaicker disposal of Ineame-tax proceedings and priorities in the matter of preferential 
payments 

(1) Income-tax Proceedings · 

15.28 Section 530(l)(a) provides that all revenues, taxes, etc. will have priority of pay 
ment, but limits the said taxes to those which have become due and payable within twelve 
months next before the 'relevant date'. The Income-tax Officer can only claim priority in res 
pect of taxes for this limited period. However, section 118 of the Income-tax Act, 196 l em 
powers the Income-tax Officer to notify to the Official Liquidator the amount which in his opin 
ion would be sufficientto provide for taxes which isthen and which is likely thereafter to become 
payable ~y the cominn:y. Sub-s~ction (3) of section 178 of the Income-tax Act, 1961. requires 
the Ltqutdator to set aside an amount equal to the amount notified, and debars the Liquidator 

-to part with a-iy a 110unt in his hand until, he has set aside the notified amount. We have been 

15.26 One of the major reasons for delay in conclusion of the winding up proceedings 
.is the delay in recovery of claims. Section 482 of the Act permits an order of the High Court to 
be executed at anyplace in India. However.experience has shown that execution through the 
Court takes a long time-the realisation of the fruits of a decree is often only a consummation 

-devoutly to be wished! With a view to expedite matters, we recommend that if any amount be 
found due to the company the amount may, with the leave of the Court, be recovered by the 

-Official Liquidator in the same manner as an arrear of land revenue. We would recommend 
adopting, with suitable modifications, the provisions of sub-section (3) of section 45 T of the 

.Banking Regulation Act, 1949, for this purpose. 

16.27 Our proposals under this head (quicker realisation of assets) are as follows : . 

(a) Section 446 (2) be suitably amended to provide that notwithstanding anything 
contained in the Court Fees Act, in any suit, proceeding or claim brought by or 
against a company in winding up, a fixed court fee only need be paid-an appropriate 
amendment in the Court Fees Act would (we apprehend) also be required. 

(b) A provision similar to section 1~2 of the Income-tax Act should be enacted empower 
ing the Official Liquidator to order search and seizure of books or property of the 
company in the hands of persons who have failed to produce them on a notice having 
been issued-this power should be exercised by the Official Liquidator only after 
obtaining the leave of the Court; the provision should also indicate that the Official 
Liquidator would be entitled to seek the help of the police authorities at the time of 
search and seizure, again with the leave of the Court. 

(c) A provision similar to sub-sections (1) and (2) of section 45F of the Banking 
Regulation Act, 1949 should be inserted providing for entries in books of account 
or other documents of a company in liquidation being admitted in evidence in legal 
proceedings, and entries in the books of account of a company beingprimafacfe 
evidence of the truth of the matters contained therein in all proceedings against 
directors and officers of the company. In the latter case, the presumption would 
apply unless the Court, for reasons to be recorded in writing, directs otherwise- 
this would cover cases where books of account are not properly kept or the Court 
is otherwise not satisfied of the genuineness of the entries in such books. 

-(d) Section 458A should be suitably amended so as to provide for an exclusion for a 
period of three years (instead of one year) from the date of the winding up order 
for the purposes of limitation. It should be further provided that in the case of 
directors (i.e. directors at the commencement oft he winding up), there should be no 
period of' limitation for the enforcement by the company of any claim based on 
contract against such directors, and in the case of other claims against a director 
(including claims based on contract against a past director), the period of limitation 
should _be six years fom the date of the winding up order. - 

(e) 1 In section 482 of the Act, a suitable clause should be inserted enabling the Official 
Liquidator to recover (with the leave of the Court) any amount found due from 
any person in the same manner as is provided forinthe matter of recovery of arrears 

- ofland revenue: a provisionsimilarto sub-section(3) of section 45T of'-the Bank- 
ing Regulation Act, 1949 may be suitably adopted. 
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15.31 We may also point out another anomaly created by section 178(of the Income 
Tax Act) which permits the Liquidator to spend only that amount for meeting the costs and ex 
penses for winding up of the company as are in the opinion of the Commissioner reasonable 
-uuless funds and property as notified by the Commissioner have been set apart for the pay 
ment of taxes. We see no justifiable reason why the Liquidator should obtain permission from 
the Commissioner oflncome Tax for meeting the costs and expenses for winding up of the com 
pany, Liquidation proceedings are under the control of the Court and it is not in keeping with 
the dignity of the Court nor in consonance with the objective of early completion of winding up 
proceedings that any other authority should determine what costs and expenses are to be ex 
pended in the matter of the winding up of the company. We, therefore, recommend that sub 
section (3) of section 178 of the Income Tax Act, 1961 should be amended. We further recom 
mend that it will be desirable that the assessment of the companies under liquidation (in each 
town or city) be placed under the charge of the same Income Tax Officer for speedy disposal of 
all assessment and tax matters. 

15.30 It is relevant to mention that when the Companies Act, 1956 was enacted, it was 
urged before the Company Law Committee that priority for arrears for income tax should not 
be limited to a particular period. This was specifically rejected by the Company Law Com 
mittee. They also referred to the English Companies Act of 1948, which also limits the prio 
rity for tax to amounts which had become due and payable within twelve months next before 
the 'relevant date'. Since Parliament has consciously provided for priority of payment of tax 
only for a period of twelve months, we find it difficult to accept that, when section 178 of the 
Income Tax Act was enacted (and though it did not specifically so provide), it should be taken 
to have effected an implied repeal (or alternation) of section 530(I)(a) in so far as the period 
relating to the preferential payment of taxes was concerned. In any case, we feel that such a 
blanket priority for payment oft ax for any period is not in the interest of the company, its mem 
bers or the creditors. To allow the tax for any period to have priority would really wipe out 
all the surplus of the company, and there may be nothing left for the payment to the employees 
or the small creditors. We must emphasize that if situation arises where arrears of taxes have 
accumulated for a number of years, the remedy for this is not the conferment of preferential 
right without limit to the income-tax authorities but energetic completion of assessment proceed 
ings and vigorous measures for the collection of the taxes in arrears. We would, therefore, 
suggest that section 530 be amended to provide by way of clarification that notwithstanding 
anything contained in section 178 of the Income Tax Act, 1961, the priority for payment of taxes 
will be limited to taxes having become due and payable within twelve months next before the 
'relevant date.'. 

15.29 Courts have had to decide whether section 530(l){a) is controlled by section 178 
of the Income Tax Act, 1961. The Gujarat High Court" has held that section 178 of the In 
come Tax Act, 1961 does not talk of priority of payment, and the priority is governed by sec 
tion 530(1)(a), with the result that the priority will only be restricted to the payment of taxes 
for the period of twelve months next before the 'relevant date', A similar view has also been 
taken by Karnataka High Court.** .But a contrary view has been taken by Andhra Pradesh 
High Court+ and also by the Kerala High Courrt t-vthese Courts have held that section 
178(6) of the Income Tax Act,l 96.1 over-rides section 530(1) (a) of the Companies Act, 1956 and 
the entire tax gets priority. This unsettled state of law naturally adds to the problem of 
expeditious disposal of winding up. 

informed that the Income-tax Officer, for the sake of caution, often notifies to the Liquidator 
an amount of tax much more than what may be ultimately found to be due and payable. But, 
because of the mandate oflaw, there is no option with the Liq idator but to set apart such funds 
with the result that the balance available with Liquidator to carry on the affairs of the company 
or to meet the expenses for the purpose of winding up is not sufficient-and are blocked up. 
S'ib-section (6) of section 178 further provides that the provisions of the section would have - 
effect notwithstanding aynthing to the contrary contained in any other law for the time being in 
force. 
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(a) Clauses (a) and (b) of sub-section (l) of section 530 should be interchanged so 
as to give first priority to wages and salaries-revenues, taxes, rates and- cesses 
ranking next only to wages and salary. 

(ii) Priorities in the. matter of preferential payment 

(b) 

(a) Section530 of the Companies Act should be amended so as to -provide by way of' 
clarification that priority for payment oftaxeswould be limited to amounts which 
have become due and pay'able under this head within twelve 'months next before 
the 'relevant date' notwithstanding anything, contained in section 178 of the 
Income Tax Act, 1961. 

Provision be made in the Companies Act - that the costs and expenses for 
winding up of the company shall be as determined by the court, notwithstanding 
anything contained in the Income Tax Act, 1961. We would, further recom 
mend that sub-section (3) of section 178 of the Income .Tax Act, 1961 should 
be suitably amended. · 

(c) We would recommend that provision should be made int ax laws that the assess 
ment of companies under liquidation (in each town or city) should be placed 
as far as possible under the charge of the same income-tax officer 'so as to facili 
tate a speedy disposal of assessment inrespect of companies in liquidation. 

I 1 1 ~ - - - 
(i). Income-tax proceedings 

. . 
.15.36 Our proposals under this head are as follows : 

· 15;35 The priorities for wages and salaries are limited to one year on the basis that in, 
- the normal course having regard to the remedies available to workmen· under industrial and 

labour laws, wages and salaries would not r1:1.J?. into arrears for a period exceeding' on.e year. 
We would, therefore, recommend the claim for priority for arrears of wages to be restricted to. 
twelve' months before the 'relevant date', · i r · · - • • • 1 

,. 

15.33 In the Dominion of Canada" and some of the States in the United States, the· 
wages of employees enjo.y a preferential claim in the event of-insolvency of corporations. In 
the State of North Carolina, the wages for labour get precedence over mortgage arid ·other lien 
on corporate property. The reason for this preferential treatment.is stated to be two-fold, :firstly 
"to prevent those persons whose labour is indispensable to the continuance of the business from 
abandoning it when alarmed by fear of losing their wages, and secondly to give protection to a 
class of persons who generally work for small compensation and to whom the product oft heir 
daily labour is their sole means of support." · ' ' 

15.34 Presentlytherefs a limit upto which the arrears of wages and salary could be claim 
ed, this being limited to four months. Besides there is also a further limit of Rs.1,000/- in 
the case of any one claimant as can be claimed underthe head 'arrears of wages or salary". · We 
feel thatthe limit of four months and also the overall limit of Rs. 1,000/- is grossly inadequate 
besides being unrealistic-it affords little relief to the employees. We would increase the limit 
to twelve months and the amount to Rs. 12,000/. · . · 

15.32 Section 530 of the Companies Act, 1956 Jays down the priorities for payment of 
debts. Clause (a) of sub-section (I) gives priority to all revenues, taxes, cesses, rates which have 
become due and payable within the twelve months next before the relevant date, over all other 
debts. Though we do realise that the payment of taxes must rank as one of the priorities, we 
are not satisfied that int he case of a company in liquidation, that priority of taxes should rank 
above that of the wages and salaries due to the employees of the company. We, therefore, 
suggest that clauses (a) and (b) of sub-section (1) of section 530 should be interchanged so as to 
give first priorityto wages and salaries under section 530(1)(b), revenues, taxes, rates and cesses. 
ranking next. 

(2) Prlotltles in the matter of preferential payments 
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~ 
.(E) Eq:diting misfeasance proceedings against delinquent directors 

15.39 The provisions of section 542 (which correspond to section 332 of the English 
Act) represents a potent weapon in the hands of creditors and exercises a restraining influence 
-on over-sanguine directors. Some textbook writers consider that of all the exceptions to the 
rule in Salomon's case, it is probably the most serious attempt which has yet been made to protect 
creditors generally from abuses inherent in the rigid application of the concept of corporate 
·entity. The leading cases under sectioti332 of the English Act are in re: Williams Leitch" and 
re 3 Patric and Lyon Limiteds", In the first case, Maugham J. was prepared to give liberal inter. 
pretation to the word "fraud"-"if. a company", he said, "continues to carry on business and 
.to incur debts at a time .w~eu there is, to the knowledge of the .directors, no reasonable prospect 
of the creditor ever receiving payment of those debts, it ts, in general, a proper inference that 
the company is carrying on business with "intent to defraud", The Judge accordingly made a 
.declaration t hat the direct or was personally liable. But in the latter case, the same Judge (Mau 
"ham J .) emphasized that "fraud" fort he purposes of section 332 connotated "actual dishonesty" 
fnvolviug (according to current notions of fair trade among commercial men) real moral blame, 
and that the onus of proof was on those alleging it. This withdrawal from the liberal attitude 
·revealed in the dictum in the earlier case has once again emphasized the difficulty of creditors 
in discharging the heavy burden of proving "fraud" in the sense of "actual dishonesty.". The 
only authoritative decision on section 542 of the Companies Act, 1956 is that of the Supreme 

r(I)) Qiick.~r settlement of list of contributories and their claims 

15.37 The Supreme Court has framed elaborate rules for the settling of the list of con 
tributaries. These rules are found in Rules 180to 189 and Rules 235 to 241 of the Companies 
.{Court) Rules, 1959. There are also separate rules relating to proceedings before the District 
.Oourts for similar matters. Under the said Rules there are two stages. The first stage is the 
preparation of the provisional list of contributories by the Official Liquidator to be filed in Court; 

..after hearing objections, if any, the second stage is the finalisation of the list of contributories 
to be prepared bythe Official Liquidator and filed in the Court under a certificate. Upon filing 

. of the certificate the Official Liquidator is to give notice to all those persons who have been plac 
edon the list. Objections by any persons whose names have been put on the list have to be 

.Iiled in the Court within twenty-one days from the date of service of notice-for removal of the 
111m;: from the list. Subject to any order made by the Court, tr.e list as filed becomes final after 
'expiry of 21 days from the date of the service oft he notice, After the final list has been settled, 
-calls have to be nude on the contributories whose names appear on the list. 

15.38 The present procedure is not only time-consuming but also involves expendit ure 
-on postage and registration. Instead of having two stages, it would be appropriate to assimilate 
. the settlement of List of contributories into a single proceeding. The Official Liquidator should 
-himself prepare the list of contributories on the basis of the records of the company· and make 
.aeallonparsonsplaced ohthelist. He shouldfile withthe Court only a list of persons who dis 
'_putetheirliability and object to being put on the list. The Court after hearing the parties may 

make such orders as it thinks fit. Under the Rules framed by the various High Courts _under 
. the Indian Companies Act, 1913, there was only one stage in the preparation of list of contribu 
tories unlike under the present rules. We recommend that the power to settle the list of con 

.tributories as in the case of list of creditors under Rule 163 of the Companies (Court) Rules, 

.1959 should vest with the Official Liquidator and not with the Court as at present. Therefore, 
:se~tiou 467 should be accordingly amended. In case of any dispute or objection, .the matter 
.should ba referred to the Court for passing appropriate orders after hearing parties. 
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(b) In the existing clause (b) of section 530(1)-which would underour recommen 
dation be clause (a) of sub-section (1) of section 530-for the words "for a period 
not exceeding four months within the twelve months next before the relevant 

· ' date", the words "for a period not exceeding twelve months before the relevant 
date" be substituted; and - · 

(c) In sub-section(2) of section 530, for the words "shall not.in the-case of any one 
, claimant exceed one thousand rupees", the words "shall not in the case of 

aJ}Y one claimant exceed twelve thousand rupees" shall. be substituted. 
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(iv) ·111 view of the long delay inherent in-the disposal of applications in the nature of" 
misfeasance, it is necessary that power should be conferred on the Court in an appli 
cation made under section 542 (as wellas under section 543) that the Court may pass 

. such interim orders as it may deem justandproper so as not to render ineffective an 
order finally passed under these provisions. This would help to remove the attitude 
of complacency that generally prevails in the minds of directors of companies in 
liquidation and· would also indirectly help to speed up the progress ·Of liquidation. 
If directors of companies in liquidation which have been fraudulently managed or 
where there has been misfeasance or misapplication offunds, find tha their private 
properties are frozen and dealings in respect of them are subjected to the company 
court's scrutiny, they would inevitably be more active in the liquidation proceedings .. 

• i • ,.. ~ 11 ; 

Sub-section (3) of section 542 should form a separate section. It has been held by a 
majority decision of the House of Lords that a prosecution ~r:d.er the English sec 
tion (corresponding to section 542(3) of our Act) could be initiated only when the· 

(v) 

(ii) 

(i)~ The section 542 should be suitably amended so as to restore the liberal interpretation 
given by Maugham J. in Re. Leitch thus making it clear that actual dishonesty is 
not a necessary ingredient of a charge under section 542. 
The section (section 542) should be-extended to make directors and others directly 

responsible for carrying on the business of the company personally responsible for 
losses caused bytheir acting in a reckless manner, if the Court so declares on an appli 

- cation by the Official Liquidator or .on application of any creditor or .contributory 
of the company .. 

(iii)' The provision with regard to reckless trading should apply only in respect of civil 
liability and not criminal liability and in sub-section (3) of section 542. this should 
be clarified. 

'It is doubtful whether, if similar facts arose today, the Court would decide in the 
same manner, because now-a-days the Courts take a stricter view of the duties of a. 
director than they took some twenty-five years ago' -, 

It is certainly a question offact, to be determined upon the evidence in "each case; 
whether a director alleged to be liable for misfeasance, had acted reasonably as well as 

' honestly and with due diligence, so that he could not be held liable for conniving at fraud 
and misappropriation which takes place. 'A director may be shown to be so placed and 
to have been so closely and so long associated personally with the management of the 
company that he will be deemed to be not merely cognizant of but liable for fraud in the 
conduct of the business of a company even though no specific act of dishonesty is proved 
against him personally. He cannot shut his eyes to what must be obvious to everyone 
who examines the affairs oft he company even superficially. If he does so he could be 
held liable for dereliction of duties undertaken by him and compelled to make good the 
losses incurred by the company due to his neglect even if he is not shown to be guilty of" 
_participating in the commission of fraud. It is enough if his negligence is of such a 
character as to enable frauds to be .committed and losses thereby incurred by the 
company". 

The Jenkins Committee in England has recommended that the corresponding section of the 
English Act (section 332) should be 'extended=-sc as to apply to reckless as well as fraudulent 
trading. Thus, for instance, connivance at fraud 'and misappropriation taking place by a dir 
ector personally associated with the management of the company could be brought within the 
scope of section 542-even though no specific act of dishonesty be proved against the director. 

15.40 Our proposals under this head (expediting misfeasance proceedings) are [as 
follows 

Court in 0 fficial Liquidator, Supreme Bank Ltd., vs. Tendolkar+. Jn that case, however, the two· 
leading English cases were not considered but instead, the following statement of the law 
appears : 

"In Palmer's Company Law [21st edition (1968), page 575], after a citation of the three 
cases mcr.tioned above, e find the comment : 
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(1) Section 433-Additional grounds for wiodjog up 

(i) An additional ground of winding up should be provided for, namely, that the com 
pany is unable to pay sums due and payable to its depositors or is able to pay such 

"t2) If it appears to the Liquidator in the course of a voluntary winding up that 
any past or present officer or any member of the company has been guilty of 
any offence in relation to the company, he shall forthwith refer the matter to 
the Court along with his report and notice of every such application to the 
Court shall be served on the Registrar and on the alleged offender. The Court 
may, after hearing the parties In a summary manner, direct theliquidator or 
the Registrar to prosecute the alleged offender". , 

II. Supplementary Recommendations-"lroning out the Creases" 
15.41 Some of the provisions require modification and we have indicated our sugges 

tions below under various provisions : 

"In respect of the misapplication, retainer, misfeasance or breach of trust or 
gross negligence, as the court thinks just". 

Sub-sections (2), (3) and ( 4) of section 545 deal with the procedure to be followed witb 
regard to misfeasance against any past or present officer or any member of the com 
panywho has been guilty of any offence in relation to the company. The procedure 
prescribed in these sub-sections is not only cumbersome but time-consuming-a 
voluntary liquidator has first to report to the Registrar, who may, if he thinks fit, 
refer the matter to the Central Government for further inquiry; and the Central 
Government is thereupon empowered to investigate the matter and ifit thinks fit and 
expedient to appl yto the Court for an order conferring on anyperson designated: bythe 
Central Government for the purpose of such powers of investigating the affairs of the 
company as are provided bythe.Act in the case of a winding up by the Court~ where 
a report is made to the Registrar under sub-section (2) and if on such report it appears 
to the Registrar that the case is not one in which proceedings ought to be taken, 
the Registrar informs the Liquidator accordingly and only then the Liquidator is 
empowered to take proceedings against the offender. Since it is the Court which is 
ultimatelyto decide the matter, we would recommend that in the case of a voluntary 
winding up the voluntary liquidator be empowered to straightaway initiate action 
by applying to the Court for an order that the offender be prosecuted-notice of such 
application should be given to the Registrar and to the offending party and the Court 
after hearing allthe parties concerned should be empowered to make such order as it 
deems fit in the matter. Accordingly. we would recommend that in place of sub 
sections (2), (3), (4), (5) and (6) of section 545, the following section should be sub- 
stituted : · 

(vii) 

The latter part of sub-section (1) of section 543 would thus read :- 

(b) Afterthewords "in respect ofthe misapplication, retainer, misfeasance or breach 
of trust" at the end of sub-section (1), add the following :- 
"or gross negligence". 

: 

(a) After clause (b) of sub-section (1), add the following : 
"(c) has been guilty of gross negligence, that is of negligence of such a 
character as to facilitate or enable the money or property of the company 
to be. misapplied or misappropriated". . - 
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company was in liquidation.and not when it was a going concern (Director of Public 
Prosecution's vs. Schildkamp)•. Although sub-section (3) of section 542 is wide 
enough to refer to the business of a company carried on whilst it is a going concern, 
since sub-section (l) of section 542 only refers to liability in the course of winding 
up it is .necessary to clarify the matter by placing sub-section (3) in a separate 
section. · 

{vi) Section 543 should be amended as follows : . 
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(3) Vesting of property in the company 

The existing Act does not provide forthe vesting of property of the company in a Liqui 
dator where a Company is being wound up by the Court. This is necessary for the purpose of 
effectually exercising his rights under section 457. At present under section 456(1) and (2), he 

"It seems to me that a petition presented by the Secretary of State under section 35 of 
the Act of 1967 is in a somewhat different category from a petition presented by a credi 
tor or contributory. Creditors and contributories petition in their own interests as 
members of a class; under the section the Secretary of State petitions under a special 
statutory provision which comes into operation only when it has appeared to him 
that it is expedient in the public interest that the company should be wound up. The 
Secretary of State is necessarily acting not in his own interest but in the interests of the 
public at large ... Lthink that the Court, without in the least abdicating any of its judicial 
and discretionary powers, oughtto give special weight to his views." 

In view of the above suggestion, consequential changes in sub-section (5) of section 439 should 
be made. In proceedings for a winding up order in the petition of the Secretary of State the in 
spector's report is admissible es prima facie evidence but if there is evidence before the Court 
which casts doubt on the terms or conclusions of the report, the Court would listen attentively 
and then weighthe evidence before iLt 

In Re : Lubin, Rosen and Associates Ltd.* Megary J. indicated the special considerations 
which applyto a winding up petition by the Secretary of State in the following passage=v: 

(a) from an inspector's report made under section 168 of the 1948 Act ; or 

(b) from information or a document obtained as the result of the inspection of the com 
pany's books or papers under Part III of the 1967 Aot ; or 

(c)'. from information or a document obtained under section 18 or 19 of the Protection 
of Depositors-Act, 1963 ; 

that it is in the public interest that the body should be wound up. If the Court thinks 
it just and equitable for the company to be wound up, it will make a winding up order 
(section 35(1) of the 1967 Act)." 

"The Secretary of'State has power to petition the Court for a winding up order if it appears 
to him 

sums only by obtaining additional deposits. This suggestion is on the lines of sec 
tion I 6(1) of the English Protection of Depositors Act, 1963. 

(ii) There should also be an additional provision in order to protect floating charges. If 
there is a floating charge of the company's property and/or undertaking and the Court 
is satisfied that the security of the creditor entitled to the benefit of the floating charge 
is injeopardy.he should be entitled to a winding up order. The security of a creditor 
would be regarded or deemed to be in jeopardy if the Court is satisfied that events 
have occurred or are about to occur which render it unreasonable in the interests of 
the creditorthatthe company should retain power to dispose of the property which is 
the subject of'thefloating charge (See, for instance, the Companies Floating Charges 
and Receivers Scotland Act, 1972, section 4-Palmer's Vol. II-Part J). 

(2) Winding up-Power to Registrar to petition on ·grounds of public interest 

The Registrar is empowered to present a petition for winding up on the grounds men 
tioned in clauses (b), (c), (d), (e) and (f) of section 433. Wider power should be conferred, as 
in the English Act-section 35 of the 1967 Act. The position in England is summed up by 
Palmer 22nd Ed. Vol. I pages 896, 897 as follows : 
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•1888 20 Q.B.D 538 and 683 
tl889 42 Ch.D. 23 
t1903 2 Ch. 174 
lt1868 3 Ch. Appeals 443 

. ' 
It should also .be clarified that during this period the Court is empowered to sanc 
tion the carrying on of the business of the company and acts incidental thereto 
such as drawing up cheques, on it~ bank account. 

(b) 

.Under this section, it has been held that transactions in the ordinary course of trade en 
'tered into and completed before the winding up order willin the discretion of the Court be main 
tained but to transactions which at the date of the winding up order rest only in contract, this 
section is not applicable (See Ex parte : Pearson).U This at times causes great hardship. 

Oor proposal 

(a) Section 536 should be amended to empower the Court to validate (between the date 
of the winding up petition and the winding up order) any disposition of property 
of the company on such terms as it may think fit. 

(6) Section 536 

"263. (1) Where in proceedings in England the official receiver becomes theliquidator 
of a company, whether provisionally or otherwise, he may, if satisfied that the 
nature of the estate or business of the company, or the interests of the cre 
ditors or contributories generally, require the appointment of a special man 
ager of the estate or business of the company other than himself, apply to the 
Court, and the Court may on such application appoint a special manager of 
the said estate or business to act during such time all the Court may direct, 
with such powers, including any of the powers of a receiver or manager, as 
may be entrusted to him by the Court. 

(2) The special manager· shall give such security and account in such manner as 
the Board of Trade directs. 

(3) I'he special manager shall receive such remuneration as may be fixed by the 
Court~· 

(5) Appointment of Special Manager 

It might relieve the strain on the Liquidator if a provision similar to section 263 of the 
:English Companies Act, 1948 is incorporated-enabling the Liquidator to appoint a special 
manager of the estate and business of the company on such terms and conditions as the Court 
may direct. Section 263 of the English Act reads thus : · · 

1s only entitled to the custody and controlofall property and effects of the company and his con 
trol is as that of custodian of the Court. A provision like section 244 of the Companies Act, 
1948 would enable him to more easily bring actions and effectively wind up the company. The 
effect of such an order is that it yes ts property in the Liquidator and not in his personal but in 
his official character-he does not become personally liable in respect of obligations attaching to 
the property (See Greham v. Edge" and Re: Ebsworth and Tidy=Tidy's Contract~*. 

(4) Resclslou of winding up order 

Thereis no power to rescind a winding up order after It has been duly drawn up and per 
'fected even though obtained by mistake or is bad on the face of it (See Palmer's Company 
haw 22nd Ed. Page 938). But under the winding up procedure in Scotland, the Court has a 
discretion on the application oft he Liquidator or any creditor or contributory to rescind winding 
up proceedings at anytime and in exercising its discretion, the Court is required to consider the 
interests and the commercial morality and not merely the wishes of the creditors (See, for in 
stance, Telescriptor Syndicate Ltd.t). It would be useful to have a provision enabling the recall 
-of a winding up order. · 
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. '~ . ' 
We are informed that some of the Official Liquidators have problems of suitable accom- 

modation for sorting out of the old record of companies in liquidation. There are no separate 
rules for destructions of records in the custody of the Official 'Liquidators. Under the rele- 

(11) Destruction of records 

Sections 464 and 465 of the Companies Act, 1956 provide for appointment and· constitu 
tion of Committee of Inspection. The provisions in the Act with regard to the Committee of 
Inspection ~re only enabling, intended to assist and guide the Official Liquidator in discharge 
of his functions. But we are informed that the appointment of such Committees is rare and 
evenincases where such Committees have been functioning, the members do not take anyinterest 
at all since they arc not aware of the affairs of the company, but are only interested in recover 
ing their own dues. Moreover, after the incorporation of section 463 which provides for control 
of'C entral Government over the Official Liquidators and with the provisions regarding the dis 
charge of his functions subject to the directions of the Courts, the provisions for further inspec 
tion by Committees of Inspection are superfluous. In view of these provisions in the Act, sec 
tions464 and 465 have lost their significance and are no longer found to be useful by the Official 
Liquidators. We accordingly recommend that the sections relating to Committee of Inspection 
should be deleted. Consequently rt may not be necessary to retain section 503 and section 504 
also which deal with similar Committees in a voluntary winding up. 

(10) Committee of Insp.ection 

Necessary modification should be made in section 584 to provide that in cases where the 
branch of a foreign company doing business in India is unable to pay its debts, the said branch 
should be ?eemed to be a company wit hin the meaning of the Act and liable to be wound up 
under section 433 (c), (e) and (f). The winding up procedure provided for in Part VII should 
apply to the said branch as well. 

(9) Winding up of branch of foreign companies 

In sub-section (3) of section 494 a right bas been conferred on a member of the transferor 
company who did not vote in favour of the special resolution to express his dissent in writing ad 
dressed to the Liquidator and left at the registered office of the company within seven days after 
the passing of the resolution and to require the Liquidator either to abstain from carrying the 
resolution into effect or to purchase his interest at a price to be determined by agreement or by· 
arbitration. We feel that this right should not be limited only to the members who did not 
vote but should also cover any member who desires his interest to be purchased. Accordingly, 
the words "who did not vote in favour oft he special resolution" may be deleted from the sub- 
section (3) of section 494. · 

(8) Section 494 (3) 

A provision similartothat contained in section 479 for arrest of absconding contributory 
should be made applicable to section 477 also. Section 477 should be amended accordingly. 
so as to apply to the officers and directors of the company in liquidation. Further, sub-section. 
(4) of section 477 should be amended to provide that the expenses incurred for the appearance: 
beforethe Court should be borne bythe personso summoned, audit is not for the Liquidatorro 
pay or tender a reasonable sum to meet such expenditure. 

(7) Sections 477 and 479 

(c)2 In view of the decision in Rei A ircraft Ltd" it has been doubted whether the powers. 
can be exercised under such a provision before an order for winding up has been ac 
tually passed-this doubt should be removed and it should be clarified that orders. 
under section 536(2) could be passed by the Court even though no order for winding. 
up is actually passed. 
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(a) Package oiler of Asse(s 

Although when a company is brought under liquidation. it is a recognition of sick 
ness in theundertaJdng,it does not necessarilyfollow that the company as a living- 

ID. AdclitonaJ Suggestions 

15.42 Some additional suggestions regarding winding up are made below·~- 

-()5} Reducing the number of sections 

- - There appears to be scope for reducing the number of sections by re-arrangement and 
also combining some of the sections into a single section. The manner in which this could be 
achieved is indicated in the Annexure. 

(l4) Liq1.1idation expenses 

. T?e Committee hasbeen told that expenses incurred by_ th~ Liquidators in connection 
with taking into his possession, the assets of the companies in liquidation and subsequent sale 
of assets are not allowed as a deductible expenditure bythe income-tax authorities.' In order to 
give a correct position of the amount realised by the Liquidators, it would be necessary to treat 
allsuch expenditure asliquidationexpenses, This would enable Liquidators to distribute more 
to the creditors and contributories. · 

(13) Power to order inquiry of Official Liquidator's conduct 

There is no provision in the Act for enabling the Court to hold an inquiry against the 
conduct of the Official Liquidator, although there is provision in section 463 of the Act for the 
Central Government to hold such an inquiry. This appears to be a lacuna which should be 
removed so as to provide thatthe Court may,for reasons to be recorded in writing or on an appli 
cation made to it for the purpose, order an inquiry into the conduct of the Official Liquidator 
in connection with the affairs of the company which is being wound up by the Court, and make 
a report containing its recommendation as it may think fit to the Central Government and 
such report shall be acted upon by the Central Government. 

· Some of the States have passed legislations for wiping out-the debts owed by persons like 
agriculturists, labourers and· artisans if their income does not exceed Rs. 2,000/- in a year. These 
State legislations are in pursuance of thelaudable objectto wipe off those debts which were taken 
from the local money lenders and were in the nature of real usurious loans and were inequitable 
because bf· the weakness of the borrowers. The State· legislatures while passing such laws have 
given exemptions to loans taken from Government companies and co-operative banks etc. (e.g. 
the KeralaDebt Relief Act). No such exemption, however, has been given to the loans due to 
the companiesi nliquidation. It would be readily accepted that the loans taken from the compa 
nies and the loans taken from individual money lenders stand on a different footing. - Loans 
from companies are akin in this respect to loans from banks-and bank loans are normally 
exempted from debt relief legislation, The reason is that these debts were given in the normal 
course and were not given as usurious loans. Some of the.laws have not wiped off but have pro 
vided a period of moratorium for repayment of loans in very small instalments. In such cases the 
Official Liquidator has greater difficulty because he cannot complete his winding up proceedings, 
as the instalments are in such small denominations. This unnecessary delay adds to the pro 
blems (and the costs) of winding up proceedings. We would, therefore, suggest that the Central 
GovernmentmaytakeupwiththeStateGovernmentsthequestionof exempting the loans taken 
from the companies on the same basis as exemption given to the co-operative banks and societies. 

~ I 'I (12) Special Acts 

vant provisions of the Act.companies are required to maintain and preserve records for a period 
of not less than eight years. It may he considered whether the Official Liquidator could be in 
structed to keep only records.for a period often years prior to the relevant date and destroy all 
other records. This is subject to any special circumstances that might necessitate the preserva 
tion for a longer period with regard to any civil or criminal action that might be taken in the 
particular case. 
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One of the ticklish problems which comes up in the disposal of the assets by the Court 
is of the tenanted premises of the company which is being wound up. In case the 
company itself owns the premises no problem arises. But in case the company was 
having tenanted premises, it would not be possible, in the present state of law, to sell 
the tenancy rights to third parties because of the prohibition contained in the Rent 
Restrictions Acts. A full bench of Delhi High Court" has held to a similar effect. 
Thus a valuable asset, viz. tenancy right which could bring a good deal of funds to the 
company is lost. We feel that this situation needs to be remidied.. It will be seen 
that if the company had not been ordered to be wound up the landlord would not 
have been able to obtain possession oft he premises, because of the Rent Act. The 
merefactthatthecompanyisbeingwound up should not result in a bonanza for the 
land-lord so that, he is aide to get backprossession of the tenanted premises in situa 
tion not contemplated by the Rent Act, - As is well known, because of shortage of 
the accommodation the premises are fetching a great deal of premium. Most of the 
Rent Iegislations now recognize that even after the death of the contractual tenant, 
the tenancy rights will pass on to his legal representatives. We 'see no reason why 
some such principle be not applied in the case 'of a company which is being wound 
up. We feel that if the tenancy rights were allowed to be sold, it could bring in 
good amount to the company and help meeting its liabilities. We would, therefore, 
recommend that the law should be suitably amended as follows.r-« 

(i) It should be provided that in cases where the Court which has passed.the order 
for winding up of the company apprehends that the 1i abilities of the company in 
liquidation would exceed its assets and that it is necessary in the interests of the 
general body of creditors, it may direct that the premises or space occupied by 

(b) Tenancy Rig1ts and Sile of Undertakings· 

entity must inevitably die and become extinct, Of course, if t~e situation has be 
ceme beyond redemption there ts no option but to finally dissolve the company. 
But. it is increasingly being recognised that the dissolution o! companies not only 
affects the members, the creditors, but also the workers and the community atlarge. 
All efforts must, therefore, be made by the Court to see if it is possible to put the 
company back on its f~et.. A provision should, theref~re, be made in the Act that 

. notwithstanding the winding up proceedings, the Official Liquidator should prior to 
disposing on~e a~sets of the company, try to dispose of the entire unit as a going 
concern. This will naturally depend- upon the state of the company at that time. 
What we wish.to emphasize, is that instead of treating the various assets of the com 
pany as separate units and that too only forthe p~r,poses of realising the cost,. at 
tempt should be.made to see that an economic unit does not go out of production. 
A company which is about to be dissolved has its inevitable repercussions on t~e 
community. There would be large labour force, the company having engaged in 
the manufacture of essential goods for the community. All these have. serious re 
percussions. ' Therefore, where the business previously carried on 'by the company 
in Liquidation could be revived and continued and there arereasonably good prospects 
of're-establishingthe company, every effort should be made by the Liquidator towards 
reconstruction of the company.under the directions of the Court. Our suggestion, 
thatevenifthecompanyisbeingworundupeffort should be made to run and restart it 
as a going concern is consistent with the object which the Legislature had in view 
when it enacted sections ISA and 18FA of the Industries (Development and Regula 
tion)Act, 1.951 which empowers the Central Government to take over the management 
of an industrial undertaking even if the undertaking is being wound up. If it is not 
possible to sell the undertaking as a going concern as one unit, there is no option but 
to dispose of various assets of the company separately. But that stage should come 
only after efforts to sell the undertaking as one unit or to restart it, have failed. 
Section 263 of the English Companies Act, 1948 enables the Official Receiver as the 
Liquidator of a company in liquidation to appoint a special manager of the estate or 
business of the company and even the business. The Court, if satisfied that the 
interests of the creditors or contributories generally require the appointment, may 
permit the business to be carried on by the special manager. Suitable provisions 
may be made in the Act which will relieve the Liquidator of considerable strain. 
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IV. Staff in the Office of Official Liquidator 

15.43 With the coming into force of the Companies Act, 1956, the Official.Liquidator is 
now in the whole-time employment of the Central Government. In his work, he is assisted 
by a regular complement of staff paid out of the Central Government funds. The staff provided 
to the bigger offices in Bombay and Calcutta is inadequate to cope up with the load of work. 
Rule 308 of the Companies (Court) Rules, 1959 enables the Liquidator with the sanction of the 
Court to engage special or additional staff on terms sanctioned by the Court. A number of per 
sons have been appointed and their salaries are paid out of the funds of companies in liquida 
tion. This has resulted in two different categories· of employees, one being regular Govern 
ment employees and the other being company paid staff without any regular grades and other 
benefits. This dual system creates its own inbuilt tensions and problems and earlier it is dis 
pensed with the better it is. We have made several recommendations in, this Chapter which will 
increase the workload in the offices of Official Liquidators. Some of our suggestions also require 
qualified and trained assistants if the working of the offices of the Liquidators is to show any 
improvement. We would, therefore, recommend that the practice of employing company paid 
staff should be reduced to minimum' and that these offices should be manned by regular Govern 
ment employees only. In a phased manner, the non-Government staff should be absorbed in as 
convenient and expeditious manner as possible subject to their satisfying the prescribed require- 
ments of age and· qualification, etc. ' · · 

V. Appeals .in Winding Up· · 

15.44 Section 483 of theAct provides that appeals from any order made or. d~cisio~ · gi ~i~ 
in the matter of winding-up of a company by the Court shall lie to the same court to which, in 

(ii) 

the company in liquidation shall not be parted with or surrendered and on such. 
direction being given, no person having any right, title or interest whatsoever in. 
respect of such premises or space shall be entitled to claim or recover possession 
of such premises or space from the company in liquidation save and except by 
making an application to the Court (Company Judge) for that purpose. It. 
should also be provided that the Company Judge would, after considering all 
the facts and circumstances of the case, including the question of hardship 
and inconvenience grant such permission on such terms and conditions as the 
Court deems fit and proper; such conditions may include direction for payment 
of such sums to the company in liquidation as the Court may think fit and proper. 
It would have to be further provided that this provision would have an overrid 
ing effect and would apply notwithstanding anything contrary contained in any 
other law. 

A further provision for expeditious winding up would be that where it is in the 
interests oftbe general body of creditors of the company, the Court may not 
withstanding anything to the contrary in any other law for the time being in 
force, direct the Liquidator to sell as a going concern an undertaking of the com 
pany or a part thereof capable of being sold as a separate unit. Since such an 
order would necessarily include the premises or space in which such under-· 
taking or unit is carried on and since it would affect the rights of the third 
parties, provision should be made that such third parties would be entitled to be 
heard before such an order is made. But on such order being passed by the 
Court (Company Judge), it should be provided that the purchaser would be 
entitled to use and occupy the premises and/or space in which such undertak 
ing or unit is carried on. The Court would, after hearing all persons having an. 
interest in the premises and/or space of whatever nature, pass directions for such 
sale and such sale may be effected on such terms and conditions as the Court 
may deem fit:; the orders of the Court should also provide for the Court being 
empowered to make vesting orders in respect of such premises and/or space 
upon such terms as the Court may deem fit and such vesting order shall be bind-· 
Ing on all persons having an interest or rights in such premises. If it is difficult 
to ascertain the nature or the number of persons having interests and rights in 
the premises and/or space, provision should be made for advertisements before 
passing appropriate orders. 

(iii) The above provision should also be made applicable only where the Court in 
which the company is being wound up, is of the opinion that the liabilities of 
the company will exceed its assets. 

----- 
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Section 446 oft he ~Act provides for the suit orclaims by or against the company to be decid~d by 
the,CompanyJudge: At present a final order in each suit or claim. becomesthesubject matter of 
appeal. The result ts that even decreeing of smallamounts or claims would entitle a partyto go 

~ ...,,. ' ' i l -t - • r I 

-,) ~ - . ~. ' : ' ~· .;,, . .. 
. *Madan Gopal Daga vs: Sachindra Nath Sen (192]) I.LR. 55 Ca~. 262 
- HS7 Bombay I.R. 378 
-~. t(1965) 3S Company Cases 1 (SC) 

.... •i- .. - 

. 
( c) against final orders i n misfeasance cases awarding damages against directors/ officers. 

I ,;, • ~ 

against a final order either admitting/allowing or dismissing the winding-up petition; 
against an order which would fall within the ambit of Section 104 read with Order 43 
of the Code 'of CivilProcedure; · · 

(a) 
(b) 

Our proposal,t herefore, is to amend Section 483 so-as to provide that an appeal would lie 
from any order or decision given in the matter of winding-up of a company by the single judge 
in the following cases only :- ' ·· 

'thesame manner in: which, an? subject to the same conditions under which, appeals lie from any 
'order or decision of the court in cases within its ordinary jurisdiction. This section corres 
pond's approximatelyt o Section 202 of the Indian Companies Act, 1913. As will be seen there 
1s no definite indication given in Section 483 as to which order or decision is appealable, The 
matter has-to be decided.in each case. Different High Courts have interpreted the section in 
different ways. The Calcutta High Court" in Madan Gopal.Daga vs. Sachindra Nath Sen had 
"held that auordermadeinthewinding~upofcompany by a siuglejudge of High Court in order 
to be appealable under Section 202 of the Act of 1913, must satisfy the requirement of being a 
"Tudgement'twithinclause 15 of the Letters Patent. The Rangoon and Allahabad High Courts 
have taken the same view. This view", however, was not accepted by the Bombay High Court in 
Bachhra] Factories Ltd.Vs. Hirjee Mills Ltd.?" In arriving at this decision the Bombay High 
-Court was influenced by the fact that most of the windng-up applications would be dealt with 
by District Court and a decision given by a District Judge was only appealable if the order fell 
within Order 43·,.ofthe Civil Procedure Code and, as, in its view, there were veryfew orders in 
winding-up which would fall within Order 43, it would mean that no order passed by the Dis 

trict-Court would be appealable, In that case the order that was held to be appealable was an 
. order of the Company Judge refusing to orderthe winding-up' of the company and adjourning the 
petition as provided by Section 170 of the old -Companies.Act of 1.9 lJ, which is section 443 of the 

-present Act. This view of Bombay-High Court was accepted by the Supreme Court in Shankar 
Lal Aggarwala Vs. Shankar Lal Poddart. In the Calcutta case the order sought to be appealed 
-against was an order by the Court summoning an officer for examination under Section 195 of 
·the previous Act corresponding to Section477 ofthepresent Act. It will be seen that .Supreme 
'Court has not accepted the view that in order to be appealable the order should be Judgment with 
in the meaning of the Letters Patent or that it should fall necessarily within Order 43 C.P .C. It 
would be noticed that thedifficulty which the Supreme Court found in accepting the argument 
'that only those orders which fall within-Order 4.3 C.P .C. should be appealable was for the reason 
thatifthe provisions of Section 104 and Order 43 C.P.C. were to be applied there would hardly 
'be any 'orders which could be passed by the Court inwinding-up proceedings which would fall 
under this category. This position was, no doubt, there under Section 171 of the old Act of 
1913. But sub-section (:21) of section 446 of the present Act provides for the entertainment of 
suit or claim before the Court which is winding-up the company. This provision did not exist in 
'Section 171 of the Companies.Act of 19L3. The Court.under the Act is defined as the High 
Court. In that view it is apparent that all orders which can be passed under Order 43 C.P.C. 
by the Court trying the original suit can now be passed by the Company Judge and there would 
be any number of orders which will come within Order 43 C.P .C. to satisfy the test of being ~~ 
-pealable so that this particulardifficulty is notthere in view of expanded ambit of Section 446 (2) 
of the Act. Thus Section 483 asit is at present worded leaves it uncertain asto which orders are 
appealable or not. Different Courts could continue to take different view. Such a contingency 
'is not in the realm of speculation because as noticed by the Supreme Court, the Courts in India 
have not agreed even after a century of consideration as to the exact meaning to be given to the 
word "judgment" in Letters Patent and the controversy has been left unresolved bythe.Supreme 
Court. To leave the question of competency of appeal in such an uncertain state is not desira 
ble; 'We feelthat there is urgent necessityto particularisethe orders_and decision which would 
be appealable under Section 483 of the Act rather than leave them to be spelt out and determined 
in each individual case. · 
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VIL Voluntary Liquidation 

15.46 Voluntary liquidation is of three types viz. (I) Members' voluntary winding-up 
(2) Creditors' voluntary winding-up and (3) Winding up subject to supervision of Court. 
Prior to 1936 there was only one type of voluntary winding-up. The distinction between the 
members' voluntary winding-up and creditors' voluntary winding-up was introduced in the 
Act by the Companies (Amendment) Act, 1936, with a view to enabling even solvent 
companies to go into liquidation if they so desire. Accordingly, two groups of sections, viz. 
Sections 208A to 308E and Sections 209A to 209H were added to the Indian Companies Act, 
1913. This position continued even in the new Companies Act of 1956. The legal system 
prevailing in other countries which did not inherit the Anglo-Saxon laws like U.S.~ .• Prance 
and Japan has a much simple procedure on similar matters and there appears to be no 
difficulty being experienced in those countries. The Committee after examining the two sets 
of sections in the Act viz. Sections 489 to 497 and Sections 500 to 509 is of the view that there 
is no significant difference in the procedure for members' and creditors' voluntary winding up~ 
The only difference being that a meeting of criditors under section SOO(l)·has·to be conven 
ed and the creditors have a right to nominate a person of theirchoice as a liquidator. We 
feel that the procedure relating to the two types of voluntary winding-up could be combined 

We would, however, like to suggest that apart from delegating the powers under 
section 4.35, it would be helpful for the expeditions disposal of the winding .. up 
proceedings if one or more Judges of the High Courts where there are large 
number of'companies in winding-up would throughout the week devote themselves 
exclusively to company matters. We make this suggestion in all humility and 
without detracting or attempting to detract the powers of the Chief Justices of the 
High Courts in many manner to make the order for distribution of work to the 
various Judges of the High Court. 

(iii) 

Vil. General 

15.45 We have been considerably agitated over the.problems of delay in disposal of 
winding-up matters and thought of the ways and means to resolve it in order to expedite winding 

-up proceedings. A suggestion has been made that a separate Tribunal should be set up for the 
purposes of dealing with winding up proceedings subsequent to the order of winding up and the 
powers vested in the High Courts should.be vested in some other body or-Tribunal. After care 
fully considering all the suggestions received including the one that has been mentioned, we feel 
that it will not be appropriate to create such a strict separate demarcation of keeping the High 
Court totally away from post winding-up order work. We would however suggest that if the 
following procedure is adopted it would help to expedite proceedings, namely :- 

(i) Section 435 of the Companies Act provides for the High Court delegating its powers 
to the District Court-in practice we find that this is rarely .done, This. could be 
more often invoked. We are providing-for an autonomous Company.Law Board. 
Section 435 should be amended to include the power oft he High Co.urt to delegate 
this power to the Regional Board. We cannot presume to suggest what powers 
should be delegated but, we can only hope that the High Courts would utilise this 
power and would delegate a large number of provisions to the Regional Boards, 
which we hope might help to expedite matters. 

(i-i) Having regard to the recommendations in Chapter IV that all matters pertaining 
to small companies should be with the District Court, so that the large work load 
at present with the High Courts would be released. 

up in appeal. We feel this to be unsatisfactory state of affairs. We see no justification why an 
appeal should be available against the order of single judge disposing of a suit or claim under 
Section 446 if valuation in dispute is less than rupees twenty thousand. We would, therefore, 
recommend that it should be provided that an appealunder Section 483 would lie against a final 
order passed under Section 44.6 oft he Act only in case the amount or value of the subject matter 
of suit or claim before the single judge and amount or value involved in the suit' or appeal is 
rupees twenty thousand or upward or/that the order ofthe single judge involves directly or 
indirectly, property of like amount or value. This would thus, limit the appeal only in cases 
the valuation and claim was rupeestwentythousand or upward, it would also reduce the number 
of appeals and also correspondingly reduce the time that is spent in finalising winding up 
proceedings. 
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•Part 5 : Enquiry Report on the administration of Dalmia-Jain Group: Pages 433 and 810. 

15.49 In voluntary winding-up, the entire proceedings are carried out in accordance 
with the direction of the members, or creditors as the case may be. Unless, some aggrieved 
person applies to the Court for making suitable order, the entire process is not subject to 
scrutiny of either the Court or any other outside agency. Sometimes, it is likely that 
directors with improper and or dishonest motives put the company into voluntary liquidation, 
so that their mismanagement and/or misapplication of company's funds would be covered up, 
and the whole affair is quietly forgotten. The observations of the Commission of Enquiry= 
on the administration of Dalmia-Jain companies regarding the manner in which some 

;Report of Official Liquidator-Sections 497 & 509 

1Dcclaratio11 of solvency 

15.48 Under section 488 a declaration of solvency has to precede a members' 
voluntary winding-up. The declaration has to be made jointly by the majority of directors 
at a meeting of the Board. The declaration verified by an affidavit must contain the parti 
culars mentioned in-sub-section (1) of Section 488. As in the case of winding-up by Court, 
the liquidator in voluntary winding-up must also be able to get the books of account of a 
company of which he is appointed as liquidator. We, therefore, recommend that the decla 
ration of solvency in addition to the particulars required to be stated therein should also 
contain a statement regarding the address where the books and other records of the company 
are kept and also the name/names, address and designation of person/persons w110 is/are 
charged with the responsibility of producing books, records etc., and also statement ofaffairs 
if required by voluntary liquidator. 

15.47 The third type of voluntary liquidation, viz. winding-up subject to supervision 
of the Court (Sections 522 to 527) has been in the statute book for quite some time without 
any significant advantage. We have been informed that the number of such type of liquida 
tions as on 31st March, 1977 is 32 only. In the majority of cases the official liquidators 
attached to the High Courts are acting as the liquidators. We also notice an anomaly in the 
legal status of the liquidator in this type of liquidation. While in majority of cases, it is the 
official liquidator who acts as liquidator, his status continues to be that of the voluntary 
liquidator in which event his powers are not enlarged, although, the Court might exercise 
more powers. This perhaps cannot be the intention in bringing on scene the official liqui 
dator in place of the voluntary liquidator. That apart, there appears to be no special 
advantage in keeping this hybrid variety of winding-up specially, when there are other 
sections viz. Sections 440 and 515 to protect the interest of any person interested in liquida 
tion. The views expressed by the various quarters in this regard recommend abolishing this 
distinction of voluntary winding-up. We may add that the Jenkins Committee also had 
occasion to examine the usefulness of retaining the corresponding provisions in the U:K. 

-Cornpanies Act. The said Committee has also recommended that this type of winding-up 
should be abolished. We are in agreement with the recommendation of the Jenkins Com 
mittee. We, therefore, recommend that the provisions in the Act relating to winding-up 
subject to Court's supervision (Sections, 522 to 521) should be deleted. 

into one with such adaptations as might be necessary to meet the requirements of the existing 
two types of voluntary winding-up. We, therefore, recommend that the two separate sets of 
Sections 489 to 497 and Sections 500 to 509 should be combined to provide for one type of 
voluntary winding up. For this it should be provided that when there are no creditors at all 
or the assets are sufficient to pay off all the liabilities in full, then there should be no need to 
call a separate meeting of creditors. The declaration of solvency as required at present should 
be adequate. In all other cases, a separate meeting of creditors in addition to the meeting of 
the members of the company should be called earlier to the meeting of the members on the 
same day but at a different time to pass the necessary resolution taking the company into 
voluntary liquidation. It should also be provided that the person nominated by the creditors 
at their meeting shall be the liquidator of the company, In case no such person is nominated, 
or the meeting of creditors also approve the person to be nominated by the members at their 
meeting, then the person nominated by the members shall act as voluntary liquidator. fa 
view of this recommendation some of the Sections e.g., Sections 495, 498, 502, 503 and 504 
would become redundant. 
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15.52 The Working Group set up under the Administrative Reforms Commission on 
Company Law in 1967, also had occasion to examine this matter, and felt that the com- 
plaints by the Official Liquidators of the heavy burden cast on them as a result of amendment 

Views of Administrative Reforms Commission·, 

It will be seen from the above that the number of cases· in which adverse reports have ... been 
filed is not even one per cent. Therefore, even assuming that the existing practice should be 
continued it is not likely that in many cases 'adverse reports would be called for. This is 
because of the existing law, which contains a number of regulatory provisions, which we 
presume has by and large improved the working of the corporate sector. The corporate 
sector is also subject to discipline now.> 

Year ended 
.. 

Particulars ·, '31,3.75 31.3.76 31.3.77 
'• . .• ~ ~ 

(i) Number of reports pending 794 778 758 
(ii'.) Number 'of reports scrutinisen .45 6S 111 

(iii) Number of reports in which adverse 
comments made 1 .3 

15.51 The amendments introduced in 1965 have imposed a heavy and onerous -burden 
on tl:ie Official Liquidators. After the affairs of the company are finally concluded, the 
Official Liquidators has to scrutinise the books, and other records of the company from the 
date of the incorporation upto the date of winding up, and also, carry out further investiga 
tion as may be directed by the Court; and then file his report. This duty on the Official 
Liquidators "demand professional skill, which in the very nature of things can: only be 
rendered. by' professionals like accountants and lawyers. In fact, it would be a virtual 
investigation into the affairs of the company since the incorporation of the company. Such 
an important task cannot be treated lightly, and cannot be discharged effectively unless the 
person entrusted with this work has the necessary expertise. We have been informed. that 
the Department being aware of the difficulties of the Official Liquidators has provided certain 
guidelines for selecting companies for such scrutiny, and for confining their examinations 
covering the period of liquidation only. For the earlier period, the audited accounts could be· 
taken as correct unless there are glaring irregularities or there are specific complaints against. 
the company and or its officers. We are further informed that, the Official Liquidators with 
already heavy load of work, are not in a position to examine the books and files of companies 
and submit the necessary reports. As a result, there has not been any appreciable. disposal 
of cases. There is a back-log of a number of cases in which final reports lfave· not yet' been 
field by the Liquidators. This is evident from the following table ; . 

I • I f • 

15.50 The Official Liquidator under sub-section (6) of sections 497 and 509-on receiv 
ing the account, has to scrutinise the books and papers of the company. After such scrutiny, 
if the Official Liquidator is ·of the opinion ·that the affairs of the company have not been 
conducted in a manner prejudicial to the interest of its members, or to the public interest, he 
bas to file a report in the Court to that effect. The company shall be deemed to be dissolved 
only thereafter. Prior to the amendment, three months after the laying of the accounts at 
the final meeting and filing copies of.the same with the Registrar, the company wasdeemed 
to have been dissolved.. This position exists even now in most of the other countries. of the 
world. 

companies in the group had been wound up voluntarily, and the methods .nar were adopted 
by the management led to constituting Daphtary-Sastri Committee which recommended that 
sections 497 and 509 be amended to provide for scrutiny by Official Liquidator, and until that 
is done, company shall not be dissolved. Accordingly sections 497 and 509 were amended in 
1965 by substituting new sub-sections (3), (4) and t5). As a result of this amendment, the 
voluntary liquidator now, after the final meeting, is required to file an account showing how 
the winding-up has been couducted.iand the manner in which the property of the C01J1pany 
has been disposed of with the Registrar and the Official Liquidator within one week after the 
final meeting, 
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15.56 Liquidators, both in winding-up by the Court, and in voluntary liquidation 
are required to file statement of accounts periodically with respect to the proceeding in, and 
position of, the liquidation. The form of account to be filed by the liquidators has been 
provided in the Companies (Court) Rules, 1959. We have noticed certain anomalies in filing of 
the accounts. While the Official Liquidator, who is subject to the control and supervision of 
the winding up Court, and also administratively controlled by the Central Government, is 
required to file four sets of accounts in a year under sections 462 and 551 of the Act, the 
voluntary liquidator who is not subject to any such control, is required to file only two sets of 
accounts with the Registrar. The Official Liquidator in-charge of companies wound-up prior 
to lst April, 1956 is, however, required to file only one annual account with the Court pur 
suant to section 244 of the Indian Companies Act, 1913. The period upto which the half 
yearly accounts have to be made up under section 462 and section 551 is also not uniform. The 
half-yearly accounts under section 462 which are required to be filed by the Official Liquida 
tor with the Court should be made upto 31st March and 30th September while the half-yearly 
accounts required to be filed by all the liquidators under section 55 I (I) are required to be 
made upto a period of every six months commencing from the date of winding-up. It is needless 
to point out that the periods covered by the half-yearly accounts would over-lap in some cases, 
and the position with respect to proceedings in, and position of the liquidation may have to be 
repeated more than once. The prescribed form under the Companies (Court) Rules, 1959 of 
statement of accounts to be filed by the Official Liquidator (Form No. 144 and Form No. 153) 
is practically the same. In the case of accounts filed by the Official Liquidator under section 
551, no audit is necessary if section 462 is attracted. Further, the accounts filed by the 

Filing oflAccounts by Liquidators 

15.55 Section 559, at a present, permits an application to be made to the Court by 
the Liquidator or any other interested person within 2 years of the date of dissolution, for 
declaring the dissolution of a company to be void. As the scrutiny by the Official Liquidator 
is being dispensed with, we recommend that the period of 3 years under section 5.59 should 
be increased to S years. We find that section 559 only permits Liquidator or any person to 
move the Court for declaring the dissolution to be void. There is no specific power given to 
the Registrar to move the Court. We suggest that the Registrar should also have a similar 
power to move the Court to declare the dissolution void. 

· '!/.15.54 Prior to the Companies (Amendment) Act, 1965, the procedure was that the liqui 
dator was required to send to the Registrar a copy of the accounts and the Registrar on receiv 
ing the same was required to register it. "On the expiry of 3 months from such registration, 
the company was deemed to be dissolved provided that the Court, on an application of the 
liquidator or any interested person deferred the date of dissolution. In view of our suggestion 
to do away with the scrutiny by the Official Liquidator, the procedure provided in the sections 
497 and 509 prior to the Amendment Act of 1965 will have to be restored with the 
modification that the period of 3 months mentioned in the old sub-section (5) should be raised 
to 6 months. We would further suggest that this sub-section should also enable the liquidator 
to move the Court for deferring the date of dissolution. Section 551 read with rule 327 of the 
Companies (Court) Rules, 1959, requires the liquidator to file a statement containing the 
prescribed particulars duly audited by a person qualified to act as an auditor of a company. 
In our view, this is a sufficient safeguard against misuse of authority by the Liquidator. 

15.53 We thus feel that there is no need for the scrutiny by the Official Liquidator 
as provided in sub-section (6) of Sections 497 and 509. We feel that the regulatory machinery 
has functioned quite effectively. Also the scrutiny by Official Liquidator has not indicated 
any serious defaults. We, therefore, feel that requiring the Official Liquidators to scrutinise 
the accounts before allowing the company to be dissolved does not serve any useful purpose. 
In view of this we recommend that sub-section (6), (6A) and (6B) of sections 497 and .509 
should be deleted. This will require consequential changes in sub-section (3) of sections 497 
and 509. 

were justified and were also supported by several witnesses for the profession who gave 
evidence before the Group. The Working Group recommended in para 13.9 that the legal 
provisions may suitably be amended to relieve the Liquidators of their additional.burden of 
work, which they can hardly carry out. In their view, this important work of investigaiional 
nature should be undertaken by the Department through different regional and State Organi 
sations only in the case of public companies. 
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15.57 It is within the knowledge of everybody that much progress cannot be made 
within a short period of six months· by the liquidators in realising and distributing the assets 
of the company. Therefore. half-yearly accounts may not bring forth much information and 
serve any useful purpose. Besidesvthe Official Liquidators are required to file multiple accounts 
for the same period without any significant advantage. Filing of four sets of account has 
inevitably increased the work of the Official Liquidators apart from subjecting the companies 
in liquidation to additional expenses by way of audit fees etc. We, therefore, recommend that 
the Official Liquidators instead of filing two sets of accounts as at present need file only one set 
of accounts for one period made up to 31st March in each year under section 462 only and a copy 
of the same account simultaneosly to be filed with the Registrar. No separate account need 
be filed with the Registrar. However, in case of voluntary liquidator, the present six monthly 
report be retained. But instead of having different forms of account, there should be a single 
form of account for purposes of section 462 .and section 551(1) with suitable scope for 
adaptation, which can be worked out by the Department. 

Official Liquidator in the Court are audited by a Chartered Accountant appointed by thee 
Court or, if the Court so directs, by the examiner of Local Fund Accounts of the State con 
cerned. The audit is a complete check of the accounts of the Official Liquidator, and each of 
the companies in liquidation in his charge, After the audit of the accounts, the auditor shaJl 
forward to the Registrar a certificate of audit relating to the accounts with his observations and 
comments, if any. Therefore, the statement of accounts :fileds with the Registrar pursuant to 
section 551(H is not subjected to any scrutiny. The statement of account filed by the 
voluntary liquidator .is, however, scrutinised by the Registrar and clarifications from the 
liquidator are sought, if necessary. 
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These sections can go with the other sections dealing with 
Court's power. 

468.470 11. 

This section could go with section 443 dealing with powers 
of the Court. 

466 10. 

These sections, dealing with Committee of Inspection, may 
be deleted for the reasons discussed in the Report. '' 

464/465 9. 

This section. dealing with control of Official Liquidators' 
powers, could be combined with sections 448 to 452. 

460 a, 

This section, dealing with legal assistance to the Official 
Liquidator, can go with section 457. 

459 7, 

These sections relating to assistance to the Liquidator 
could be combined into one section. Section 456(1A) and 
(lB) could be added to section 457. 

456 and 457 6. 

All these sections relating to appointment of Official 
Liquidator. his powers etc. could be combined in not 
more than one or two sections. 

448 to 452 s. 

Instead of the section setting out the requirement of state 
ment of affairs, a Form as Provided in Ruic 124 (read with 
Form 57) may be prescribed, 

454 4. 

These sections, in addition to sections,443, 4.53 and 456(2) 
could all be combined into one section. 

441,442,444,446 3. 

In view of the Committee's recommendation suggesting 
deletion of sections ~22 to 527, there is no need for this 
section. 

440 2. 

427 could be clubbed with 426 by adding an Explanation. 
427 proviso (c) to be read with 4i0(1). 

425, 426, 427 1. 

Remarks Sections S. No. 

STATEMENT CONTAINING SUGGESTIONS 
FOR SIMPLIFYING SECTIONS IN PART VII 

ANNEXURE 
[Para 15.41 (15)] 
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16.3' At the same time, the Department of Company Law and Investment Administra 
tion which had been constituted in 1955 was merged with the Ministry of Finance at the end 
of October, 1963. Simultaneously, Board of Company Law Administration (or Company 
Law Board) was created by the Companies (Amendment) Act, 1963, which started 
functioning in February, 1964. · The ·Company Law Board, as it was constituted, 
consisted of officers from the old Department of Company Law and Investment Ad 
ministration and was not different from other Departments of the Government. Soon there 
after there was some rethinking and the separate Department of Company Law Administra 
tion was revived within a period of 10 months, though under a new name, viz., Department 
of Company Affairs. The close affinity between and almost a complete identity of the Depart 
ment and the Board was apparent from the fact that the Chairman and Members of Board 
were none other than the Secretary, Joint Secretaries, etc. The Working Group of Administ 
rative Reforms Commission (1968) headed by Mr. D.L. Mazumdar, ex-Secretary of the De 
partment of Company Law Administration, found this co-existence of the Company Law 
Bo ird and the Department of Company Affairs rather incongruous. It, therefore, recommen 
ded that the Company L1w Board be abolished and the responsibility for administering the 
Act be put on the Department of Company Affairs alone. This recommendation was obvious 
ly motivated by the fact that by the very existence of the Company Law Board, an impress 
ion was sought to be given that the decision was taken by an independent authority whereas 
in fact the decision was made in the same mnnner as in any other Government Department. 
The Working Group, however, did not advert to the question which, in our opinion, is the real 
crux of the matter, namely, whether for the proper and effective administration of the Act, 
it was not necessary to constitute a genuinely independent Company Law Board manned by 

. .. 16.2 The Companies Act, 1956, incorporates a social philosophy which visualises the 
dominance of publjc interest which ourcountry has accepted in its Constitution. At the time 
when the Company Law Amendment Bill, which later became the Companies Act, 1956, was 
debated in the Parliament, the question arose as to whether or not the administration of Com 
pany Law ought not. be entrusted to· a statutory board or Commission independent of Govern 
ment department. This necessity; was emphasised because the Government was taking the 
power to regulate someofthe important functions of private management like managerial 
remuneration, inter-corporate investment, or the appointment of directors on Board of com 
pariies to prevent oppression or mis-management. This view, however, did not prevail. Instead, 
with'a view to 'ensuring that matters will be examined objectively and uninfluenced by execu 
tive considerations, the Act, as originally stood, constituted an Advisory Commission whose 
duties were to enquire into and advise the Central Government on various important matters 
mentioned in the statute and all .other matters specifically referred to the Commission by the 
Central Government. Subsequently, the provisions constituting the Commission viz., sections 
410 to 415, were deleted by the Companies (Amendment) Act, 1963. By the same Amendment 
Act, Part IA was incorporated in the Act and by virtue of section lOE of this Part, a Board 
of Company Law Administration, to be called the Company Law Board, was constituted. In 
recommending this amendment, the then Finance Minister who introduced the Bill in the 
Lok Sabha stated that it was felt that it would be better if the administration of Company 
Lawwas carried on by a Board acting in a quasi-judicial manner and exercising quasi-judicial 
powers. It was also mentioned that the Board would carry on the work delegated to it by 
the Government and that. apart from policy matters which would be considered at a higher 
level, wherever necessary, the Board would be fairly free to carry on the duties that are dele 
gated to it. 

16.l The terms of reference of the Committee, as given in para 5 (v), specifically 
require us to consider and report on improvements, if any, which are required to be made 

· in the present administrative structure and procedure regarding the enforcement of the 
provisions of the Companies Act, 1956. 

Introduction 

CHAPTER XVI 

ADMINiSTRATIVE MACHINERY 



(a) the need for speed and efficiency with which decisions ':ire made both onthe 
judicial and the administrative side; 

(b) the need for identifying functions which are purely administrative and those which 
have an adjudicative element, necessitating a judicial approach; 

(cJ the need for having a fresh look at the system of prosecutions in the Act in order 
to see whether or not it is possible to provide for a more effective deterrent by 'way 
of imposition of penalty without imprisonment where this is feasible, and to limit 
cases of imprisonment to more serious offences involving the affairs of the 
companies; 

t6.7 Certain broad considerations which we have, therefore, kept in view when 
making our suggestions for structural changes in the existing administrative machinery 
are:- 

Proposed Administrative Set-up-The Approach 

16.6 In addition to the powers to iJ.dmini~ter the Act under delegation from the 
Central Government, some of the judicial powers which were previously vested in the High 
Courts have now been conferred on the COID:P!l.ny Law Board statutorily under the Amend 
ment Act of 1974. These powers are those under sections 17, 18 and 19 relating to the' 
amendment of the memorandum of association, section 79 relating to the sanction of 
issues of shares at a discount, section 141 regarding extension of time for filing of 
particulars or for registration of charges and section 186 dealing with the powers to· order 
calling of general meeting other than jhe annu_al general meeting of a company. It . may be 
emphasised that this amendment in the Act was .brought in the wake of the recommendation 
of the Administrative Reforms Commission which had taken the viewthat the' powers 'exer 
cised by these sections are more of administrative than judicial nature and' should be taken 
away from the Court and given to the Central Government.' The Joint Select Committee of 
the Parliament which went into the Bill, however, felt that the powers to be. exercised under 
the said sections were of quasi-judicial nature, should not, therefore, be exercised by the 
Central Government, and must be conferred upon the Company Law Board which, in its view, 
was fit to exercise such powers. It was in this context that the statute substituted the "Com· 
pany Law Board' '- and not the Central Govemment= for the Court in those sections. While' 
powers under sections 17, 18 and 19 are exercised by the Company Law Board through a 
Bench of two members, those under section 79 can be exercised by a single member in pursu 
ance of the rules framed by the Board called the Company Law Board (Bench) Rules, 1975. 
Three Benches - one each at Bombay, Calcutta and Madras - are functioning in addition 
to the Headquarters of the Board at Delhi. Section .2 (I SA) of the Act also empowers the 
Company Law Board to decide the question as to whether two or more individuals, associ 
ations, etc., constitute or fall within _a "group". The Company Law Board has also been 
delegated by the Central Government its powers under section 111 ( 4) of the Act to hear the 
appeals against refusal to register transfer of shares. The procedure for hearing appeals under 
this section is specifically laid down under the Companies (Appeals to Central Government) 
Rules, 1957, and the appeals are heard by a single member of the Company Law Board. 

' I t 

16.5 The Company Law Board h_a~ also with the previous approval of the 'Central 
Government prescribed the Company Law Board (Procedure) Rules, 1964, in order to dis· 
charge its delegated runcnons. 

Role of the Company Law Board 

16.4 . Section 637 of the Act empowers the Central Government, with some restrictions, 
to delegate, by notification in the Official Gazette, any of its powers and functions to the Com 
pany Law Board. The Central Government has been issuing· various notifications delegating· 
powers to the Company Law Board. The last and the present notification delegating th.e 
powers to the Company Law Board was issued on 18th October, 1972. By the said notification, 
the Central Government has delegated to the Company Law Board the powers and functions 
of the Central Government under the Act other than· those excepted in the notification. 

persons acting in a quasi-judicial capacity, the functions and powers of the Board and the 
Department being clearly defined and demarcated by statutory provisions. 
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(a) The power to constitute the Company Law Board shall remain with the Central 
Government as at present, but the power to constitute the Regional Benches with 
permanent secretariat which we recommend for the purpose of administering the 
Act shall be with the Company Law Board. 

16.11 The Income-tax Appellate, Tribunal Members (Recruitment and Condi 
tions of Service) Rules, 19(53, also provide for the constitution of a Selection Board for 
recruitment of the members of the Tribunal. The Selection Board consists of a nominee of 
the Minister for Law,Justice and Company Affairsv-the Secretary to the Department of Legal 
Affairs, the President of the Tribunal and such other persons, if any, not exceeding two as 
the Minister for Law.Justice and Company Affairs. may appoint. On similar lines, we would 
suggest that the recruitment rules for the . Company Law Board should provide for a 
Selection Board consisting of a nominee of the Minister for Law, Justice and Company 
Affairs, the Secretary to the Department of Company Affairs, the Chairman of the Company 
Law Board and two other persons to be appointed by the Minister for Law, Justice and 
Company" Affairs. In general, we would recommend that 'the recruit rules for the 
members of the Income-tax Tribunal may be· advantageously looked into and adapted 
suitably for the purpose of laying down . the rules for recruitment of the members of the 
Company Law Board. We would also recommend the modification of the existing provisions 
relating to the constitution and the function of the Company Law Board in the following 
manner t-> 

' r 
' 

. 16.9 We, therefore, feel that appropriate solution would lie in statutorily constituting 
an independent quasi-judicial Company Law Board broadly on the lines of the Income-tax 
Appellate Tribunal, as provided in section 252 of-the Income-tax Act, 1961 with Benches 
permanently located at different Regions, including Delhi, so that matters are heard at places 
not far .removed from the offices of the companies. In order to see that the Company Law 
Board functions independently as a statutorilyconstituted Tribunal and is independent of the 
Department. of Company Affairs, if would be necessary to frame rules for recruitment and 
conditions of service of the persons appointed as members of the Company Law Board by a 
Presidential notification: under Article 309 of the Constitution of India, read with the relevant 
section of the Companies Act dealing with the constitution of the Company Law Board, as in 
the case of the Income-tax Appellate Tribunal. · We are also anxious to see that suitable 
qualifications are prescribed for recruitment as members of the Company Law Board. 

I I ~ - 

16;10 Under rule 3(2) (ii) of the Income-tax Appellate Tribunal (Recruitment and 
Conditions of Service) Rules, 1963, the Assistant Commissioners of Income-tax, who are 
members of the Indian Revenue Service and who have served for at least three years as such 
are.eligible to be appointed as accountant members. The rules also provide for induction of 
the members of the Central Legal Service as judicial members of the Tribunal. Besides, the 
rules also permit direct recruitment of practising lawyers and accountants or members of the 
Judicial Service. In the case of the Department of Company Affairs, there exists a specialis 
ed service, namely, the Central Company Law Service which 'has two distinct branches, the 
legal branch and the accounts branch and the members of this Service are persons drawn 
from the legal and the accounting profession. We feel that on the same analogy, members 
of this Service should be eligible to be appointed to the Company Law Board. In addition, 
provision may also be made for direct recruitment of members from the accounting and the 
legal professions. 

16.8 There is also the strong feeling, expressed almost without any reservation, by all 
the organisations and individuals who had submitted their memoranda to the Committee or 
had appeared before it that there is a definite need for a quasi-judicial tribunal, independent 
of the executive authority of the Central Government, which should not only ensure that the 
Act is administered in a manner which gives the affected party a right to be heard but also 
see that the decisions are taken uninfluenced by executive considerations. In the circum 
stances, what needs to be ensured is an in-built system which combines the application of judi 
cial mind with speed and administrative efficiency, first, in respect of those matters which are 
al present with the Central Government though delegated to the Company Law Board and, 
secondly, in respect of such matters as are statutorily with the Company Law Board. 
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the need for bringing in greater .decc~tralisation of authority, thus taking the 
authority exercising the power as near to the company's seat of operation as possi 
ble, especially keeping in view the question of costs likely to be incurred by 
smaller companies. 

(d) 
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16.14 Section 621 of the Act recognises three complaining authorities, namely, 
(a) the Registrar, (b) the share-holder of the company, and (c) a person authorised by the 
Central Government, for the purpose of prosecution for any offence under the Act. The Central 
Government has authorised the Regional Director and the Registrar to file complaints in 
respect of certain sections on their own, and· has also issued instructions as to the sections in 
respect of which prosecution can be launched .only after consultation with the Headquarters. 
at New Delhi. Summary trial for any offence against the Act is permissible only in presidency 
towns and that too in respect of an offence which is punishable with fine only. Generally, 
however, the jurisdiction to try offences lies with a Presidency Magistrate in a presidency 

' 'J ' 

(a) the company ; 
(b) its directors and officers ; and 
(c) any person committing an offence. under the Act. 

16,13 According to the present scheme of the Act, penalties are by way of fines in 
some cases, by way of imprisonment in some others and also by way of fine as well as 
imprisonment in still other cases. The penal provisions, as far as the substantive part is 
concerned, are scattered throughout the Act and are, with some exceptions, invariably 
mentioned in the section itself which enjoins certain compliance on the company or its 
officers. The persons against whom prosecution may lie under the Act are as follows; , 

Penalties and Prosecutions 

.16.12 We have gone through the provisions of the Act, which confercertain powers 
and functions on the Central Government, the Company Law Board and the Court and also 
the powers and functions of the Central Government which are being at present exercised by 
the Company Law .Board under delegation from the Central Government. We .have reallo 
cated these powers and functions to these authorities on the lines of our thinking expressed 
in paras 16.7 and 16.8 of this Chapter. Broadly, we have favoured the retention of the 
existing powers under the Act with the Central Government itself where a more intimate and 
detailed knowledge arising out of day-to-day administration of the Act is an essential pre 
requisite for the exercise Of the power. or the function. The powers relating to certain 
approvals under the Act have also been retained with the Central Government on the reason 
ing that, besides the considerations mentioned earlier, there is also an economic angle, or the 
question of public interest, involved. Certain powers, like the rule making power, have to be 
necessarily retained with the Central Government. In some cases. we have also suggested 
for a reference being made by the Central Government to the Company Law Board. The 
suggested reallocation of the powers and functions is presented in a tabulated form respec 
tively in Annexures IA, IB and IC to this Chapter in respect of the Company-Law Board, the 
Central Government and the Court. The powers and functions mentioned in these Annexures 
do not include the power to impose penalties which are dealt with herein below; 

(b) The Company Law Board alone shall bavepowers to frame the rules and proce 
dures for the conduct of its business and the business of its Regional Benches. 

(c) The Company Law Board including its Regional Benches shall have powers of the 
Court under the Code of Civil Procedure not only in respect of matters specified 
in the present sub-sections (4C) and (4D) of section lOE, but also in respect of the 
powers conferred upon.it or the Regional Benches by the Act. · 

(d) The Chairman of the Company Law Board shall ordinarily be one who is quali 
fied to be appointed as a judicial member. He shall hold office until he attains 
the age of 65 years or until he has served for a period of five years as the 
Chairman of the Company Law Board, whichever is earlier. The other members 
of the Board must be persons having legal and accounting qualification, in 
addition to the experience of the working andadministration of the Companies 
Act and allied statutes and of corporate sector. 

(e) The present sub-section (6) of section lOE should be modified to provide that the 
Company Law Board or any of its Regional Benches, in exercise of their powers 
and discharge of their functions, shall not be subjectto the control of the Central 
Government . 
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(b) 

(a) Wherever the punishment inflicted at present is by way of fine only, it should 
be substituted by an equal amount of penalty with a provision for further penalty 
per day of default on the expiry of the last day mentioned in the show cause notice 
for imposition of penalty. 
The present jurisdiction of the Court in respect of trial of any offence against the 
Act where the offence presupposes the existence of actual or implied mens rea in 
terms of the existing language in the sections like wilful default, having knowledge 
of the things or wilful negligence or omission or otherwise and is punishable by 
imprisonment and/or fine should be retained. 

(c) As far as possible, there should not be any prosecution or imprisonment to begin 
with. Instead, a penalty should be imposed, with certain directions, where neces 
sary, to comply with the provisions of the law within stipulated time mentioned 
in the direction. The directors and officers of the company should be proceeded 

16.16 We have also received complaints from individuals and organisations submitting 
their memoranda or appearing for oral. hearing before the Committee that better results may 
be secured by substitution of the existing provisions for realisation. of fines through Court 
proceedings by a system of penalty as provided in the Income-tax Act. Having taken note of 
the difficulties in the present system of prosecution and the substance of the representations 
made before us, we are recommending a schematic change in respect of the penal provisions 
on the following criteria :- 

Quite a good number of prosecutions does not .. involve examination of witnesses 
and can be disposed of with reference to available records. These records are, 
however, company records and may require the application of legal and accounting 
mind rather than the application of the. knowledge . of the Criminal Procedure 
Code, the Indian Penal Code or the Indian Evidence Act in any considerable depth. 
It may not be reasonable, therefore, to impose additional burden on the magistrates 
who are already saddled and are more equipped, by virtue of their training and 
experience, to deal with crimes of more specific and common nature. . 

~ (f) 

(a) Even where the non-compliance with the legal requirement is already on record 
and .hardly requires any further proof, the Registrar has to launch a prosecution 
and after protracted proceedings in the Courts of the Magistrates, the case may 
be disposed of by the imposition of a small fine and without necessarily ensuring 
the compliance of the law in future. Generally, prosecutions of this type are 
covered by the failure to file returns or documents with the Registrar. 

(b) Cases of technical violation which provide for fine as well as imprisonment as an 
alternative generally end with imposition of fine only, the lack of any specific 
mens rea being the governing consideration for not inflicting imprisonment. 

(c) Even where imprisonment is provided, it is usually to be backed by circumstances 
indicating wilful act or negligence. The difficulty of proving such wilful act, 
negligence or omission generally comes in the way of securing the deterrent 
punishment that is visualised. · . 

(d) Experience shows that not only it is costly and time-consuming for the Department 
to handle the large number: of prosecutions to secure compliance with the law but 

.is also hardly effective in view of the fact that a large number of complaints relates 
to violations by small companies which constitute the bulk of the total number of 
companies in India. · 

(e) In many cases, fines imposed are so abnormally low that it is not worthwhile 
prosecuting the companies for the violations. · 

16.15 A look at the sections which provide for punishment or fine and/or imprison 
ment for any offence againstthe Act shows that the present scheme of prosecution suffers 
from the following defects :- 

·town .or a , Magistrate of 1st Class in any other case. ·The Company Prosecutors, who are 
attached to the offices of the Registrars in each Region, represent the Registrar or the 
Regional Director before the Court. The Company Prosecutors are of the status of Public 
Prosecutor. · · · 
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(vii) An appeal against an order of the Company Law Board shall lie only if the 
matter involves substantial question of law. 

(iv} 

(b) (i) 

(ii) 

Any order of the Registrar imposing a penalty exceeding rupees two 
thousand shall be appealable to the Bench of Company Law Board within 
whose jurisdiction the office of the Registrar is situate. Such an appeal shall 
be filed within thirty days from the date of the impugned order and subject to 
the order on appeal, the order of the Registrar shall be final. 
Any original order of the Company Law Board imposing a penalty exceeding 
rupees ten thousand shall be appealable to the High Court within whose 
jurisdiction the Regional Bench is situate. The time limit for filing such an 
appeal shall be sixty days from the date of the impugned order. 
The amount of penalty imposed by the Registrar and imposed or maintained 
by the Company Law Board shall be recovered, without prejudice to any other 
mode or recovery, in the same manner as arrears ofland revenue. 
The Company Law Board may authorise any member or any of its Regional 
Benches to bear the appeal. 

(v) The appellate authority shall not admit the appeal unless evidence is furnished 
to the effect that the penalty against which appeal is made is first deoosited in 
the manner prescribed. ~ 

(vi) T11e appellate authority may either waive, reduce or enhance the penalty 
already imposed. 

(iiii) 

The Registrar or the Company Law Board may issue a notice to any person to 
show cause as to why the penalty mentioned in any entry in the particular Schedule 
to the Act shall not be levied for non-compliance of any provisions of the Act 
mentioned in the said entry and, on the person to whom the notice has been issued 
not showing sufficient cause within the period mentioned in the notice, shall 
impose a penalty not exceeding the amount mentioned in the said entry and shall 
further impose a penalty of like amount for every day after the infliction of the first 
penalty during which the failure to comply with the provisions of the Act 
continues. 

(a) 

We are also suggesting, in the proposed administrative set up, a machinery for appeal 
against the original orders of the Registrar or the Company Law Board imposing penalty 
beyond certain limits. · 

16.17 We also suggest, in order that our recommendations can be implemented 
effectively, that the following provisions be made in the new law with respect to penalties and 
their imposition : - 

Annexures II-A, II-B and II-C set out respectively the penalties imposable by the Court, 
.the Company Law Board and the Registrar in the light of the foregoing considerations. 

(f) In case the penalty provided is more than rupees five hundred to begin with, the 
authority entitled to impose the penalty shall be the Company Law Board. 

(g) In the interest of equity and justice, certain penalty proceedings can be started 
only before the Company Law Board whenever such proceedings involve the· 
examination of the questions of facts or of law, not too complicated, and are not 
already apparent on the basis of the availability or non-availability of records. 

(d) 

against to secure imprisonment before the Court only when the penalty imposed 
is not paid and the directions given are not complied with. 
The Registrar and the Company Law Board, including the Regional Benches, 
should be clothed with the powers of a Court so as to empower them to take 
cognizance of, and to impose penalties for, any infraction of certain specified 
provisions of the Act. 

(e) In case the amount of penalty, to begin with, is upto rupees five hundred and 
does not involve any detailed consideration of law or fact, the Registrar should 
be the authority imposing the penalty. 
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. .. 
' 

(ii) 

No order imposing a penalty shall be made unless the person or persons to 
whom the notice has been issued have been heard or have been given a 
reasonable opportunity ofbeing heard. 
Every appellate authority on making an order relating to imposition of 
penalty shall forthwith send a copy of the order to the authority first imposing 
the penalty. 

(g) No notice for initiating proceedings for imposing a penalty shall be issued after 
the expiration of three years from the date on which the default had been commit 
ted, the non-compliance with the provisions or the requirements in respect of any 
matter included in the Schedule has taken place or from the date on which the 
default or the non-compliance had first come to the notice of the authority impos 
ing the penalty . 

(f) (i) 

(e) Non-payment of penalty accompanied by the non-compliance of the provisions 
attracting the penalty shall be a cognizable offence within the meaning of the 
Criminal Procedure Code, 1973 (2 of 1973) and the persons and officers in default 
shall be punishable by imprisonment which may extend to six months. 

(c) An order relating to the levy of a penalty may include an order as to the like 
amount which shall continue to be inflicted for every day during which the non 
compliance of the provisions attracting the penalty continues. 

(d) Every authority imposing the penalty or waiving, reducing or enhancing the 
penalty shall have the discretion to compound the total amount of penalty on the 
compliance of the provisions attracting the penalty being shown. 
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To compel immediate inspection of documents or direct that 
the.extracts required shall forthwith be allowed to be taken 
by the person requiring it or a copy shall be sent to the 
person requiring it. 

163 (6) '14. 

To allow on an application made by Board of Directors, 
commencement of new business. 

149 (211) 13. 

To compel an immediate inspection of the instruments 
creating charges kept in pursuance of Section 136 and the 
register of charges kept in pursuance of Section 143. 

144(4) 12. 

To decide on an application made by companies aggrieved 
bY the order of the Registrar refusing to register the charse, 

125 (New provision) 11. 

To direct the company and any officer to make good the 
default for not complying with Provisions of section 113 (1) 
regarding issue of certificates. 

113 (3) 10. 

To direct the company to pay damages, if any, sustained 
by any party aggrieved by the refusal to rogister etc. 
the shares and to pass orders including orders regarding 
payment of dividend and allotment of bonus shares. 

(b) 

To decide, on an application under this section, any 
question relating to title of any person who is a party 
to the application to have his name entered in, or 
omitted from the register, or on any matter in eonnec 
tion with rectification of register. 

(a) 111 (New provisions) 9. 

To direct, on a complaint, that voting rights in respect of 
shares which are dealt with in Stock Exchange but are not 
lodged with the company for registration/transfer shall not 
be exercisable by any Person, whether as member or pr<>«Y· 

108 (IA) to 108 (10) 
(New provisions) 

8. 

To approve issue of shares at a discount. 79 7. 

To direct au immediate inspection of the register showing 
investment of the company in case inspection is refused. 

49 (10) 6. 

Default in complying with conditions constituting a Private 
company. CLB is empowered to decide that the failure to 
comply with the conditions was accidental. 

To revive the order made under section 17 (S) on the aPPli· 
cation of the company. 

To extend time for the filing of documents under section 
18 (1). 

To decide on an application made by certain members who 
are .aggrieved bY the alteration of the object clause of the 
memorandum. 

To sanction alteration of the memorandum so as to change 
the pl nee of registered office of the company. 

3 

Subject matter s. Present Section/ 
No. New Provision 

1 2 

1. 17 (2) and 17 (S) 

2. 17 (New provision) 

3. 18 (4) 

4. 19 (2) Proviso 

s. 43 Proviso 

POWERS AND FUNCTIONS TO BE EXERCISED BY THE COMPANY LAW 
BOARD IN THE PROPOSED ADMINISTRA'l'!VE SET-UP 

l!i~ 
ANNEXURE 1 A 

[Para 16.121 

ADMINISTRATIVE MACHINBRY 



To remove disqualification of a director incurred by his 
failure to file certain documents, with Registrar within the 
time specified in Registrar's order. 

283 (New Provision) 

To remove disqualification incurred by a director on his 
failure to pay any call in respect of shares of the company 
held by him, for continuance as a director. 

283 (1) (f) 

To remove disqualification incurred by a Person convicted 
by a Court of any offence involving moral turpitude or 
by a person who has not paid any call in respect of- the 
shares held bY him. for being appointed as a director of a 
company. 

274 (2) 

(a) To give approval to the appointment of a person who 
does not fulfil the conditions laid down in the Act, as 
managing or whole-time director. 

(b) To decide, on a reference made by the Central Govern 
ment whether or not a managing director convicted 
for an offence under the Economic Offences (Non 
application of Limitation) Act, tl.le MRTP Act or the 
Companies Act, is a fit and proper person to hold the 
office of the managing director. 

(c) To approve, on an application made by the company 
the appotntment as managing or whole-time director 
'in the interest of the company. 

269 (New provisions) 

To give approval for investigation into the affairs of certain 
other or related companies also in the course of an investiga- 
tion under sections 235, 236 and 237 (a). - _ _ 

239 (2) 

To give approval for investigation into the affairs of 
companies. 

237 (a) 

To require the member.of a company applying_ for investiga 
tion into the affairs of the company under section 235, to 
give supporting evidence and to give surety for not exceeding· 
Rs. 1,000/- for payment of the cost of investig~tion. 

236 

To direct the Central Government to appoint Inspectors for 
investigation into the affairs of a company on application by 
members or report by the Registrar of Companies. 

235 

To exempt company from complying with provisions of 
section 225 (3) regarding sending of intimation or copies of 
representations received from auditors against removal to 
members. · 

225 (3) (Proviso) 

To give approval to the removal of auditor from his office 
before the expiry of his term. 

224 (7) 

To give approval to the payment of remuneration beyond 
the statutory guidelines. 

198 (New provisions) 

-- 
To exempt co1i.ipany from complying with provisions of 
section 188 (1) regarding circulation of members' resolutions 
to be moved at the meetin~n•nd to-award paymenrofcOill-"" 
pany's costs. 

188 (5) 

To order meetings, other than annual geni:~~I meeting, to 
be called. 

186 (1) 

28. 

27. 

26. 

25. 

24, 

23. 

22. 

21. 

20. 

'19. 

18. 

17. 

16. 

To call, or direct the calling of annual general meeting on an 
application made by any member of the company. 

167 (1) 15. 

3 2 1 
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To direct filing of certain documents with the Registrar. 

To extend the period of interim orders bevonrl two months. 

To pass interim and final orders on a matter relating to 
change in ownership of shares of a company so as to bring 
about change in the Board of Directors. if such change is 
likely to affect the company prejudicially. 

To approve appointment of another Person in place of 
person removed from the office of a director or any other 
office connected with the conduct and management of the 
affairs of the company. 

To give concurrence to the Central Government's permission 
to allow the person against whom an order for removal 
from office is made to hold the office of director or any other 
office before the expiry of the period of five years for 
which he was earlier removed from office. 

To record decision in the case referred to under section 
388B (1). 

To pass interim order during the pendency of the case under 
section 388B (1) directing that the person concerned shall 
not discharge any of the duties until further orders and to 
appoint another Person in place of respondent. 

To decide, on a reference made by the Central Government, 
whether any Person is fit and Proper Person to hold the 
office of director or any other office connected with "he 
conductjand management of any company. 

To approve of the appointment of a managing director of a 
Public company as managing director of another public 
company. 

To give approval to the holding of office or place of profit 
carrying a total monthly remuneration of not less than three 
thousand rupees by a partner, or relative of a director, by a • 
firm in which director, or his relative is a partner or by a 
private company of which the director, or his relative is a 
director/member. 

To give approval to payment of, increase in remuneration, 
or to permit waiver of recovery of remuneration, of manag 
ing or whole-time director. 

To opine that a director possesses the requisite qualification 
for rendering service other than as a director for the purpose 
of calculating his remuneration. 

To provide remedy to a person who has suffered identifiable 
loss by reason of-misuse of material information by~cor~aiII,_ 
persons (insiders) for the purchase or sale of shares ot the 
company -. 

To compel an immediate inspection of the register of share 
holdings by any member or holder of debenture, on the 
refusal of the company to allow insp~gtion. 

To exempt company· from complying with provisions of 
section 284 (4) (b) requiring intimation to members of the 
representation against removal received from a director or 
sending to them a copy thereof. __ 

614A 

409 (New Provision) 

409 (1) 

. 388E (5) 

388E (3) Proviso 

388D 

388C (1) 

388B (1) 

316 (New provision) 

314 (2) (b) 

309 (New Provision) 

309 (l) (b) 

307 (New Provision) 

307 (9) 

284 ( 4) Proviso 

43. 

42. 

41. 

40. 

39. 

38. 

37. 

36. 

35. 

34. 

33, 

32. 

31. 

30. 

29. 

j 2 

155 ADMINISTRATIVE MACHINERY 



To appoint a person as public trustee. 153A 

To direct on the application of public financial institutions 
Proposing to convert debentu ·es or loans into shares in the 
company, that memorandum of the company shall stand 
altered and the nominal shares capital shall stand increased, 

94A (2) 

To direct by order conversion of debentures issued or loans 
raised or any part thereof into shares of the company. 

81 (4) 

To approve the term Providing for an option (before issue 
of debentures or raising loan) to convert the debentures, or 
loans containing such option, into shares of the company 
other than that issued to, or obtained from the Government 
or any specified institution, for the purpose of exemption 
from the Provisions relating to further issue of share capital 
(section 81). 

81 (3) Provisos (a) and (b) 

To exempt companies, other than banking companies from 
the provisions relating to acceptance· of deposits from the 
public or from its members. 

58A (7) 

To Prescribe in consultation with Reserve Bank of India, 
limits upto which deposits may be invited or accepted by a 
company from the public or from its members. 

SSA (1) 

To issue directives to existing guarantee companies either to 
get themselves registered under section 25 or to convert 
themselves into companies limited by shares, 

25 (New provision) 

To direct, by licence, to dispense with word "Limited" in 
the name of charitable or other company and to revoke the 
licence. 

25 
To direct change of name of a company. 22 (1) (b) 

To constitute Company Law Board. 

To declare a name of company to be undesirable. 

To approve change of name of a company. 

To approve change of name of a company earlier inadver 
tently allowed. 

lOB (1), (2) 

20(2) 

21 

22 (1) (a) 

4. 
5. 

6. 

7. 

To empower any District Court to exercise all or any of the 
jurisdiction conferred upon the High Court. 

10 (2) 3. 

To declare an establishment shall not be treated as a branch 
office of the company. 

8 

To specify any institution other than the ICICI, IFC, IDBI, 
LIC and UTI [already specified in section 4A (1)) as a 
public financial institution. 

4A (2) 1. 

16. - 

15. 

14. 

13. 

12. 

11. 

10. 

9. 

8. 

2. 

3 2 1 

Present Section/ 
New Provision Subject matter SJ. 

No. 

Part I-Powers and Functions other than those to be exercised by Registrar of Companies, 

POWERS AND FUNCTIONS TO BE EXERCISED BY THE CENTRAL 
GOVERNMENTIN THE PROPOSED ADMINISTRATIVE SET-UP 

ANNEXURE 1 B · 
[vide Para 16°12] 
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To direct by order, an audit of the cost accounts of the 
company covered in clause (d) of section 209 (1) by a 
Chartered Accountant/Cost Accountant. 

To exempt, by providing rules, any branch office of the 
company from Provisions relating to audit of accounts of 

"branch office of the con-pany. 

To direct, by general or special order, -inclusion of a state 
ment on matters specified in the order. 

To fix remuneration of auditors appointed· by the Central 
Government. 

To appoint auditors when no auditors are appointed or 
re-appointed at the annual general meetmg. 

To extend time on the application of a holding or a subsi 
diary company or with the consent of Board of the company 
for submission of accounts to a general meeting, the holding 
of annual general meeting, or making of the annual return, 
as that the subsidiary's financial year may end with that of 
the holding company. 

To exempt a holding company from the provisions requiring 
it to 'include Particulars as to its subsidiaries, partnerships 
and joint ventures 

,. .To approve modification of any of the matters to be stated 
in !he balance sheet or profit and Joss account. 

To exempt from compliance with any of the requirements in 
the form and contents of balance sheet and profit and loss 
account as prescribed in Schedule VI. 

to order inspection of a company without prior notice of 
inspection. 

To authorise any officer of the Government to inspect books 
of accounts and other books and papers. 

To require any class of companies engaged in production, 
processing, manufacturing or mining activities to include 
prescribed Particulars relating to utilisation of material 
or labour or to assess items cf costs in the books and of 
accounts. 

To make an order, on an application made by a Person, for 
payment of unpaid or unclaimed dividend to such Person. 

To approve the change in the method of calculating 
depreciation. 

··To approve the basis to Provide depreciation where no rate 
is provided by Income Tax Act and to approve the basis 
which has the effect of- writing off by way of depreciation 
ninety five per cent of the original cost. 

To exempt any class of companies from the Provisions relat 
ing to time and place at which annual general meeting is to 
be held. 

I 

· To make rules for preservations or disposal of registers, 
indexes, , returns and copies of certificates and other 
documents. 

233B (1) 33. 

32. 

•227 (4A) 31. 

224 (8) 30.· 

224 (3) 29. 

23. 209A (1) 

24. 209A (1) (New Provision) 

25. 211 (3) 

26. 211 (4) 

27. 212 (8) J 

28. 213 

209 (1) (d) 22. 

205B 21. 

205.(New .provlsion) 20. 

205 (2) (d) 19. 

166 (~) 18. 

163 (1A) 17. 

3 2 
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To direct, by order, if transfer of shares of a company has 
resulted, or is likely to result in, the composition of Board 
of Directors and such change would be prejudicial to public 
);Q!-?t~t .• that the voting rights attached to these shares shall 
not be exercised, or that the change in the composition of 
the Board of Directors shall not have effect unless confirmed tiy die Central Government or that such transfer shall be 
void . 

. , ·.To v~ry, or rescind an order passed unde~ ~tib-~eCllons (1), 
(3) and (4) of section 250. 

' • 1 250.(S) so. 

250 (3) & (~~· 49. 

Tc, impose, by order, restrictions upon shares, for period 
.not exceeding three years. for the purposes · of finding out 
relevant facts about every share. 

·250~(1). - 48. 

' ;To require any person for Investigating into ownership of 
shares or debentures of a company to give information 
regarding persons having interest m those shares or deben 
tures or regarding persons having interest in a former 
'managing agency/secretaries and treasurers firms for investi 
gating into ownership of interest in the firm. 

248 47. 

To bring proceedings, on receipt of Inspectors' report, for 
the recovery of damages in respect of fraud, misfeasance or. 
fQr'lJie recovery of any Property. ' ' - 

To appoint inspectors to investigate and report on the 
membership of any company and other matters relating to 

"the-company for the purpose of ascertaining the· ownership. 
·oqhe company. 

; 1 .. 

To prosecute Persons found guilty of any offence for which 
, , ,he.·i&.~ipiinally liable, on receipt of the investigator's report 
. _wider, section 241. · · · ' 

To authorise any person to present winding-up petition in 
Court and/or to make an application for an order under 
sectloa 397/398 on receipt of Inspector's report. ~ ' . , I 

To direct Inspectors to make interim reports to the 
·<Government. r • J ~ • 

•· • ~l I , 

, To give approval to investigation into the affairs of certain 
other or related companies in the course of an investigation 
un,~~r seenon 237 ( b) of the Act. 

To give approval requiring any body corporate to furnish 
information or produce books and papers relevant or neces 
sary. for ~lie purpose of investigation to Inspectors. 

To give approval to an Inspector to examine on oath any 
Person other than those mentioned in section '240 (1). · 

' t J~ I " 

39 .• 239'(2) 

' "- 
40. 240.(JA) 

41. 24~ ~2) 
,,,, 

42. 241 

43. 242 

-''' 
44. 243 

45. 244 

46. 247 

237 38. 

' 
J , I i 

[0"14ppoiJlt,mspectors for investigations into the affairs of a 
. company on the direction of the Company Law Board. 

r 0 appoint inspectore to investigate into the affairs of the 
comP,aµy on a declaration ·by the company' by special 
rc'sollltion; 'or by the Court that the affairs of the company 
ought to be investigated. 

235 37. 

233B (New provision) 36. 

To direct circulation of the cost audit report to the members 
of. 1t~e ccmpany along with the notice ofannual general 
meeH~~· 
To diseontmue cost audit in any Particular industry. 

233B (10) 35. 

To call for additional information and explanation from the 
· companyafter consideration of the cost audit ·report and to. 
,t~~·further necessary action on the report. 

233B (8), (9) 
) ' 

34. 

3 2 
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To permit disposal of books and papers of a company which 
has been amalgamated with or whose shares have been 
acquired by another company under Chapter V and to 
appoint a person to examine the books and papers before 
granting such permission. 

To appoint directors or additional directors to prevent 
oppression or mis-management, for a period not exceeding 
three years. 

To confirm change in the Board of Directors in a company 
wherein directors have been appointed by the Central 
G'oveniinent under section 408 (1). 

To, issue directions to the company wherein directors or 
additional directors have been appointed by the Central 
Government under section 408 (1). 

To provide for amalgamation of two or more companies 
irifo a single company in national interest, 

To' permit, with previous concurrence of the Company Law 
Board the managerial personnel removed from the office to 
hold any such office before the expiry of five years. 

To remove from office any director, or any person concerned 
in the conduct and management of the affairs of a company, 
(i.e. any managerial personnel) against whom there is a 
decision of the Company Law Board under Chapter IV A. 

To give approval to invest in the shares of, or to Provide 
loans to. any other body corporate in public interest. 

To give approval to the giving of loan by a company or 
giving guarantee or providing security in connection with a 
loan made by another person, to its directors, etc. 

To exempt, by notification, companies from the provisions 
Pt;ohiP,itillg an interested director from participating or 
voting in Boards Proceedings. 

(c) 

To approve a selling arrangement or agreement by a 
company in which the party to the agreement or 
arrangement has substantial interest in the company. 
To give approval to the existing selling arrangements. 

(b) 

To 1declarc (to Prohibit the appoinrment) by notifica 
tion that no selling arrangement or agreement shall be 
made by a Company for the sale of goods the demands 
for which is substantially in excess of production. . . 

To, require a company having a selling arrangement or 
agreemeitt to furnish information relating to such selling 
'afran.gement or agreement ; to appoint a person to investi 
gate and report on such terms and conditions. 

. To refer to the Company Law Board, on an application 
made by certain shareholders, for decision as to whether or 
ri:oi a managing director, by reason of his conviction for an 
offence under the Economic Offences (Non-application of 
Limitation) Act, the Monopolies Act or the Companies Act, 
is a fit and proper person to hold the office of the managing 
director. 

To'.'app;~ve the increase in the number of directors of a 
Public,,campany which came into existence after 21st July, 
1951. beyond the Permissible maximum under its articles (No 
a(i'pr'oval if increase is within the permissible maximum of 
fifteen). 

*AppeaHible to High-Court. 

408 (6) 

40.8 (5) 

"'408 (1) 
- • ~1 

3%A 

388E 

388E (1) 

370/372 (New provision's) 

300 (3) 

295 (1) 

294AA 

294 (New Provision) 

269 (New Provision) 

259 51. 

63. 

62. 

61. 

60. 

59. 

. 58. 

57. 

56. 

55 .. 

54. 

53. 

52. 
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(b) 

To give recognition to, or withdraw recognition of, a 
shareholders' association. . 
To .call for periodical returns from, or to direct 
enquiries to be made of, shareholders' association. 

(a) 

75. ssr (1) 

76. SSS (7) 

77. S94 

78. 609 (2) 
79. 610 (1). 

80. 613 (I) 

81. 615 (1). 

82. 619A (1) 

83. 620 (1) 

84. 620A 

SS. Shareholders' association 
(New provisions) 

sso (3) 74. 

"463 (3) 
496 (1)/508 (3) 

71. 
72. 

463 (2) 70. 

463 (1) 69. 

To give sanction to the Registrar to the presentation of 
petition for winding-up of a company • 

. ·'To.take cognizance of the conduct of liquidators of com 
panies which are being wound-up by the Court. 

To require a liquidator of a company which is being wound 
up by Court to answer any inquiry in relation to winding-up. 

·To apply to the Court to examine the liquidator or any other 
person on oath concerning winding-up. 

Todirect local investigation into the books of a liquidator. 
.:ro extend the date within which liquidator is required to call 
·a general meeting ofthe company. 

To investigate on the report of the Registrar regarding the 
guilt of any officer or member of a company being wound-up 
and to apply to the Court for conferring on persons powers 
to investigate the affairs of the company. 

To prevent the destruction of books and papers of a 
company which has been wound-up and of its liquidator; To 
enable any creditor or contributory of the company to make 
representations in respect of certain specified matters and to 
appeal to the court for direction. 

.To exempt a liquidator from filing statement of particulars 
regarding liquidation, where the winding-up of a company is 
not concluded within one year after its commencement. 
To order payment of money claimed by a person from 
Company Liquidation Account. 
To exempt a foreign company from making out' a balance 
sheet, profit and loss account in the forms prescribed under 
the Act. 
To appoint the Registrars of Companies. 
To permit inspection of certain document delivered in 
pursuance of section 605 (1) (b) at any time after the expiry 
of fourteen days beginning with the date of prospectus. 
To reduce the amount of any fee, charge payable under the 

, Act. . 
, To require any company to furnish information or statistics 
with regard to their constitution and working. 
To cause the preparation of annual accounts of a Govern 
ment company and to lay a copy of the audited report before 
the Parliament. 
To modify any of the provisions of the Act in relation to 
Government companies. 
To modify any of the provisions of the Act in relation to 
Nidhis etc, 

S45 (3) 73. 

439 (5) 68. 

To authorise a person to present an application to the 
Court for winding-up (applicable in a case falling under 
section 243). 

439 (1) (f) 67. 

410 66. 

To'require the directors or additional directors appointed by 
· the Central Government under section 408 (1) and (2) to 
report to the Central Government on the affairs of the 
~mpa~y. 

To constitute an Advisory Committee to advise the Central 
. Government and the Company Law Board. 

408 (7) 6S. 

3 2 1 
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• Appealable to the Company Law Board. 

To compel an immediate inspection of the register of 
directors by a member or any person on the refusal of the 
company to allow inspection. 

304 (2) ~b) 6. 

To direct furnishing of a copy of last balance sheet and 
documents required to be annexed thereto demanded by 
any person. 

219 (4) 5. 

To compel an immediate inspection of the minute books of 
general meetings or direct that the copy of minutes required 
be sent forthwith. 

. ' 

196 (4) 4. 

(a) To; refuse to register the charge where there are any 
complications or conflict of interests among the 
creditors. 

(b) To allow, on payment of additional fees, the parti 
culars and instrument of charges, etc. to be filed within 
thirty days on expiry of the thirty days provided in the 
section. 

* 125 (New provision) 3. 

To direct that the copy/copies of the trust deed (s) asked for 
by any member or debenture holder be sent to him as requir 
ed in section 118 (1). 

118 (3) 2. 

To move the Company Law Board in the 'matter relating to 
alteration of the object clause of the memorandum of a 
company. 

17 (New provision) 1. 

3 2 1 

Subject matter Present section/ 
New provision 
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To require furnishing of a report of the inspector appointed 
on the order of the Court as in Section 237 (a) (ii), 

241 (2) (d) 

To authorise by order the Inspector on an application made 
by him under section 240A (I), to enter the place or places 
where books and papers are kept and to search/seize the 
books and papers considered necessary. 

240A (2) 

To declare by order that the affairs of the company ought to 
be investigated by an inspector appointed by the Central 
Government. 

237 (a) (ii) 

To authorise on an application under section 234A (l) the 
Registrar, by order, to enter the Place where books are kept 
and to search/seize such books and persons of the company 
as considered necessary. 

234 (A) (2) 

To order, on an application made by Registrar, production 
before him of such books and papers as in the opinion of the 
Court may reasonably be required by the Registrar for the 
purpose referred to in section 234 (1). 

234 (4) (b) 

To disqualify a person from acting as a receiver or 
liquidator. 

203 (New provision) 

To order that a Person shall not without the leave of the 
Court bes a director or or in any way take Part m the pro 
motion, formation or management of a company. 

203 (2) 

To disallow variation in rights attached to any class of share 
effected under section 106 on an application made under 
section 107. 

107 (3) s, 

To settle the list of persons liable to contribute to pay the 
debt of the creditor who was ignorant of the reduction of 
share capital. · 

104 (1) (Proviso) 7, 

102 To confirm reduction of share capital. 6. 

101 To confirm reduction of share capital settling objections by 
creditors etc. 

s. 

100 To confirm reduction of share capital to be effected by a 
company. 

4, 

To hear appeal against the order of the Central Government 
directing conversion of debentures or loans under section 
81 (4). 

81 (7) 3. 

To extend time for repayment of matured deposits beyond 
the stipulated period of six months. 

58A (New provision) 2. 

To decide whether the contravention or non-compliance is 
immaterial to excuse in the matter of incurring liability by a 
director or other person responsible for the prospectus. 

56 (4) (c) 1. 

JS. 

14. 

13. 

12. 

11. 

10. 

9. 

3 2 .1 
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REGARDING WINDING-UP) 
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[Vide para 16.12] 

REPORT OP THB HIGH POWERBD BXPBRT COMMITIEB 162 



603 (4) (c) 34. To treat the non-compliance or contravention in respect of 
matters in section 603 (1) (a) and (b) as rmmateria l and 
reasonable to be excused. 
To order filing of returns or registering documents with the 
Registrars in case of failure of the company to do so. 

614 35. 

To decide on an application for injunction in respect of 
holding of meetings of the shareholders of the company, 

New provision 33. 

405 31. 

404· 30. To permit changes only with the permission of the Court in 
the alteration of memorandum or articles of the company 
already ordered under section 397 or 398. 
To allow addition as a respondent, of managing director or 
any other director of the company or any other person who 
has not been irnpleaded as a respondent to the application 
under section 397 or 398. 

Not to allow appointment, without the permission of the 
Court, of managing director or other director for five years, 
whose agreement has been terminated or set aside. 

407 32. 

402 28. 

401 27. To entertain application under sections 397 and 398 made by 
the Central Government or any person authorised by it. 

To exercise additional powers as provided in sections 402 (a) 
to (g) in addition to those under section 397 or 398. 

To pass interim order pending the making of final order 
under section 397 or 398. 

403 29. 

To give notice to the Central Government of every applica 
tion made under section 397 or 398. 

400 26. 

To authorise any member or members who have the right to 
apply for relief in case of oppression (section 397) or in the 
case of mis-management (section 398) or any member or 
members of a shareholders' association to aPplY to the Court 
for relief. 

To grant relief on an application under section 398 (1) com 
plaining of mis-management. 

To grant relief on the complaint of any members with regard 
to oppression. 

To pass orders as thought fit, on the application of the dis 
senting shareholder, allowing acquisition or otherwise of the 
Shares in question. 

To give notice to the Central Government for applications 
under sections 391 and 394. 

To make provisions for facilitating reconstruction and 
amalgamation of companies either by order sanctioning the 
compromise or arrangement or by a subsequent order. 

To enforce compromise and arrangements sanctioned under 
section 391. 

To sanction anY compromise or arrangement between a 
company and its creditors or between a company and its 
members or any class of them. 

To order removal of a person from the office of the manag 
ing director on an appeal Preferred by him against the order 
of the Company Law Board under section 269. 

17. 269 (New provision) 

18. 391 

19. 392 

20. 394 

21. 394A 

22. 395 

23. 397 

24. 398 (2) 

25. 399 (~) 

To order vacation of the order of the Central Government 
pas~ed under section 250 (1). (3) & (5) imposing restrictions 
upon shares and debentures and Prohibiting transfer in 
certain cases thereof. 

250 (6) 16. 
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Imprisonment upto 
two Years or fine 
upto Rs. 5,000/- or 
both 

Fine upto 
Rs. 1.000/- 

Pineupto 
Rs. 500/- 

Imprisonment upto 
five years 

Imprisonment upto 
5 years or fine upto 
Rs. 10,000/- 

Imprisonment upto 
two years or tine 
upto Rs. 5,000/- 

, 
Fine not less than 
twice the amount in 
relation to repay 
ment not made 
Imprisonment upto 
five years and fine 

Fine equal to the 
amount of deposit 
so accepted 
Imprisonment upto 
five years and fine 

Fine upto Rs. 1 lakh 
out not less than 
Rs. 5,000/- 
Imprisonment upto 
five years and fine 

Fine upto 
Rs. 5.000/- 

in 

Imprisonment upto 
two years or fine up 
to Rs. 5,000/- or 
both 

Any Person who 
authorised the deli 
very 

Company and every 
director wilfully 
authorising or per 
mitting the contra 
vention 

Every promoter, di 
rector or other per 
son knowingly res 
ponsible for the 
contravention 

AnY person who 
applies or induces 

Any person who 
induced or attempt 
ed to induce 

Every person who 
authorised the issue 

Company and every 
person knowingly a 
party to the issue of 
such prospectus 

Every officer in 
default 

Every officer 
default 
Company 

Company 

Every officer in 
default 

Company 

Person authorising 
the filing of such 
prospectus or state 
ment 

Delivering to the Registrar state 
ment in lieu of prospectus which 
includes any untrue statement 

Making allotments without filing 
statement in lieu of Prospectus etc 

Omitting to deposit and keep 
deposited in a scheduled bank 
moneys received from applicants 
for shares until returned or the 
certificate to commence business 
is obtained. And .also making 
allotment of shares before mini 
mum subscription is received 

Making, in a fictitious name, an 
application for subscribing for 
shares or inducing company to 
allot etc. shares in fictitious name ' 

Fraudulently inducing persons to 
invest money 

Issuing a Prospectus which inclu 
des any untrue statement 

Issuing a Prospectus which contra 
venes the Provisions relating to 
experts contained in sections j7 
and 58 

Inviting any deposits in 
excess of the prescribed 
limits 

(b) 

(a) Accepting anY deposits in 
excess of the prescribed limits 

Failure to make repayment of 
deposit in accordance with the 
provisions of sections 58A(3) and 
58A(4) within specified time 

Filing with the Registrar pros 
pectus or statement in lieu of 
prospectus containins any untrue 
statement 

70(5) 10 

70(4) 9 

69(4) 8 

68A(l) 7 

68(1) 6 

63(1) 5 

59(1) 4 

58A 3 

58A(5) 2 

44(4) 

s 4 3 2. 1 

Punishment Person liable Nature of offence S. No. Section 

STATEMENT SHOWING OFFENCES WH!CH WILL COME UNDER 
THE JURISDICTION OF THE COURT IN THE PROPOSED 

ADMINISTRATIVE SET-UP 

ANNEXURE Il·A 
[Vide para 16.16] 
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/ 
I 

Fine of not less 
than Rs. 5,(JOO/- and 
also imprisonment 
upto one year 

Imprisonment upto 
six months or fine 
upto Rs. 1.000/· or 
both 

Simple imprison 
ment upto seven 
days and fine 

-do 

Imprisonment upto 
two Years or fine 
upto Rs. 5.000/- or 
both 

Fine upto 
Rs. 1;000/~ 

\ 
Imprisonment upto 
two Years and fine 

Fine upto Rs. 500/- 

Imprisonment uPto 
three ye~rs and fine 

Fine upto 
Rs. 1,000/- 

Imprisonment upto 
one Year, fine or 
both 

Imprisonment upto 
six months· and fine 
upto Rs. i:ooo/- or 
both 

Fine upto Rs. 1,000/. 

Fine upto Rs.5000/ 
and also imprison 
ment upto one year 

Officer in default (if 
convicted of an off 
ence under this sec 
;ion; office has to. be 
va:cate<J, bY the . offi 
cer guilty of default 
andhe is also dis- 

.: qualified for five " 
·· '' · - year's from holding · 

""· • f, such poSivfon iri any· 
company) · ' · 

Managing director 
or every Director. 
officer, employee or 
agent. of the com 
pany or the person 
charged with the 
duty of ensuring _ 
compliance with 
the section 

· EverY director who 
is knowingly a party 
to the default _ 

Person contraven 
ing 

' Person so function- 
fog 

Every officer know 
ingly issuing such 
invitation or wil 
fully authorising · or 
permitting its issue 

Trustees 

Any person know 
ingly delivering or 
wilfully authorising 

, the delivery 

Officer knowingly 
omitting or wilfully 
authorising or per 
mitting the omission 

Person personatlns 

Concerned officer of 
the company 

Company 

Every officer in 
default 

.. , ' 

Company and every 
officer in default 

11 
1. 

Failure to comply with the provi 
sions of section 209A with regard 
to inspection of ba,ci!ci of account 
of the company 

Failure to take all reasonable 
steps to secure compliance bY the 
company with the requirements of - 
section 209 relating to books of 
account 

Failure to distribute dividends 
within forty-two days of declara-, 
tion 

Contravening order of the Court 
that certain fraudulent persons 
shall not act as director etc with 
out Court's consent 

Functioning as director by undis 
charged insolvent etc. 

.Issuing invitation at company's 
expense to appoint named person 
as proxy 

Omitting to make the requisite 
entries in company's register of 
charges in pursuance of section 
143(1) 

Making false declaration as . to 
shares and debentures held in 
trust 

Delivering debenture or certificate 
of debenture stock without endor 
sing on it certificate of registra 
tion 

Deceitfully personating any share. 
holder 

Concealing name 'or creditor etc. 
it 

i:1li 

Fraudulently renewing or issuing 
of duplicate share certificates 

'· 

Failure to make payment within 
six months from, the expiry Of - 
eigh~h~lay 

209A(8) 
and 

, 209A(9) 
23 

209(7) 22 

207 21 

203(7) 20 

202(1) 19 

176(4). 18 

153B(3) (b) 17 

143(2) 16 

133(2) 15 

116 14 

105 l3 

84(3) 12 

73(2B) 11 '. 
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Imprisonment upto 
2 years or fine upto 
Rs. S,000/- or both 

Simple imprison- 
ment upto six 
months or fine upto 
Rs. 5,000/- 

Fine upto 
Rs. 5,000/· 

Imprisonment upto 
six months or fine 
upto Rs. 5,000/- or 
both 

Imprisonment upto 
six months or fine 
upto Rs. 2,000/- or 
both and further 
fine upto Rs- 200/ 
for every day during 
which disobedience. 
continues 

Imprisonment upto 
three years or fine 
upto Rs. 5,000/- or 
both 

Imprisonment upto 
six months or fine 
upto Rs. 5,000/- or 
both 

Imprisonment upto 
six months or fine 
upto Rs. 2,000/- or 
both 

-do- 

Imprisonment upto 
six months or fine 
upto Rs. 1,000/- or 
both 

Director concerned 

One who is know 
ingly a party to such 
contravention 

Company 

Person contravening 

Person giving the 
information 

Person disobeying 

-do- 

Every officer in 
default 

Any director: chair 
man or other person 
charged with the 
duty of ensuring 
com-pliance with the 
section 

-do- 

Any director or 
person charged with 
the duty of ensuring· 
compliance with the 
section 

Managing Director 
or every director, 
officer, employee or 
agent of the com 
panY or the person 
charged with the 
duty of ensuring 
compliance with the 
section 

Failure of directors to give com 
pany notice of the necessary 
matters for register of directors' 
shareholdings 

Being knowingly a party to any 
contravention of the restrictions in 
regard to loans and financial assis 
tance .to diretors etc. 

Contravening the provisions of 
section 293A 

Disposing of shares or exercising 
voting rights in respect of the 
shares in contravention of the 
restrictions imposed bY Central 
Government during investigation 
of ownership of shares and deben 
tures 

Failure to give to the Central 
Government information required 
by it regarding Person interested 
in company or making false state 
ments in giving such information 

Disobedience to the order of the 
Central Government directing the 
Production of books before the 
Inspector 

Failure to comply with the provi 
sions of section 233(B) regarding 
audit of cost accounts 

Failure to disclose certain pay 
ment etc. to company 

Failure to take all reasonable steps 
to comply with the provisions of 
section 217(1) ana (3) relating to 
Board's report 

Failure to take all reasonable steps 
to comply with the provisions of 
section 211 with regard to balance 
sheet and Profit and loss account 

Failure to take all reasonable 
steps to secure compliance with 
the Provisions of section 211 with 
regard to balance sheet and profit 
and loss account 

Failure to take all reasonable 
steps to comply with tbe Provi 
sions of section 210 with regard 
to annual accounts and balance 
sheet 

308(3) 35 

295(4) 34 

293A(2) 33 

250(9) 32 

248(4) 31 

240(3) 30 

233B(ll) 29 

221(4) 28 

217(5) 
and 
217(6) 

27 

212(9) 
and 
212(IQ} 

26 

211(7) 
and 
211(8) 

25 

210(5) 
and 
210t6) 

24 

I \ 
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630 46 

629 45 

628 44 

. 615(6) 43 

614A 42 

606 
(Revised 
provision) 

41 

420 40 

407(2). 39 

393(5) 38 

393(4) 37 

Fine upto 
Rs. J,000/- 

Imprisonment upto 
seven years and fine 

Imprisonment upto 
two years and fine 

Imprisonment upto 
three months or fine 
upto Rs. 1,000/- or 
both 

Imprisonment upto 
six months or fine 
or both 

Imprisonment upto 
six months or fine 
upto Rs. 5,000/- or 

both 

Imprisonment upto 
six months or with 
fine upto Rs. 1,000/. 

Imprisonment upto 
one Year or fine 
upto Rs. 5,000/- or 
both 

Fine upto 
Rs. 500/- 

Fine upto 
Rs. 5,000/- 

Fine upto Rs.5,000/ 
or simple imprison 
ment upto six 
months 

Officer or employee 
concerned 

Person who gives 
such evidence 

Person who makes 
such statement 

Company and every 
officer who is in 
default 

Officer or other 
employee who con· 
travenes 

Any person know· 
ingly responsible for 

such contravention 

Officer or trustee 
concerned 

Person so acting and 
every director kno 
wingly a partY to 
such contravention 

EverY director, Man· 
aging Director and 
trustee for deben 
ture holders 

Company and every 
officer in default in· 
eluding trustee for 
debenture holders 

Party committing 
default 

Wrongfully obtaining or withhold 
ing company property 

Giving intentionally false evidence 

Making false statements in returns 
reports, balance sheets etc. 

Failure to comply with the order 
of the Central Government requi 
ring companies to furnish informa 
tion or statistics or to produce 
records or documents and furnish· 
ing incorrect or incomplete 
material 

Failure to comply with the order 
of Company Law Board directing 
the filing, etc. of return or docu 
ment with the Registrar 

Contravening sections 603, 604 
and 605 relating to Prospectus of 
foreign companies 

Knowingly contravening or autho 
rising or permitting the contraven 
tion of the sections 417, 418 and 
419 in regard to employees' securi 
ties and provident funds 

Knowingly acting as· Managing 
Director or director when the con 
cerned agreement has been termi 
nated or set aside bY Court 

Failure to give notice to company 
of certain matters in connection 
with compromises or arrangement 
with creditors and members 

Failure to comply with the requi 
rements of section 393 in regard 
to compromise or arrangement 
with creditors and members 

Being a party to contravention of 
the provisions of sections 369, 
370A or 370/372 

371(B) 36 
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Upto Rs. 5,000 
and Rs. 100 
for each day 
during which 
default conti 
nues 

Upto 
Rs. 1,000 

Upto 
Rs. 1,000 

Upto 
Rs. 5,000 

Upto 
Rs. 5,000 

Payment of 
interest @ 12% 
from the eX 
piry of 8th 
day' 

Upto 
Rs. 5,000 

Upto 
Rs. 5,000 

Upto 
Rs. 5,000 

Upto 
Rs. 5,000 

s 

Trustees 

Company and every officer 
in default 

Company and every officer 
m default 

EverY officer 'and promoter 
who is gulltY of contraven 
tion 

Company and every officer 
in default 

Directors jointlY and seve 
rally (Director may not be 
held liable if he proves that 
default was not due to anY 
mis-conduct or negligence 
on his part) 

Company and every person 
knowingly a party to the 
issue of such prospectus 

Company and every officer 
in default 

Person issuing 

Company and every officer 
in default 

Failure to make declaration as 
to shares held in trust 

Non-Compliance with the provisions 
of secnon 89(1) relating to termina 
tion of dis-proportionatv voting 
rights in existing companies 

Contravening restrictions- on pur 
chase by company, or loans by 
company for purchase, of its own 
or its holding company's shares 

Showing shares as :,allotted for 
cash- in return of allotment when 
the allotment has been merely bY 
book adjustments in contravention 
of the proviso to clause (a) of 
section 75(1) 

Omitting to keep in a separate 
bank account with a scheduled 
bank application moneys for 
shares and debentures until liability 
to repay ceases · 

Failure to repay the excess applica 
tion money received for shares and 
debentures within 8 days from the 
day the company becomes Iiable to 
pay it 

Alloting shares or debentures before 
the beginning of the fifth day after 
the issue of the prospectus or such 
later time as specified therein 

Issuing a prospectus without copy 
being delivered to the Regi~trar, 
etc. 

Issuing form of application -for 
shares without beirig accompanied 
by a prospectus which complies 
with the requirements of Section.56 

Failure to comply with· the require 
ments of sub-sections (1) to (8) that 
investments made · by a company 
should beheld in its own name, etc. 

Becoming a member of a company, Bvery person who is a 
association or partnership formed member 
in contravention, of' the provision 
of section 11 " · 

I53B(3) 11 

89(3) 10 

77(4) 9 

75(4) 
proviso 

8 

73(3) 7 

73{2) 
(2A) 

6 

72(3) 5 

60(5) 4 

56(3) 3 

49(9) 2 

11(5)· l Upto 
Rs. 1,000 

4 3 2 

PenaltY Person liable Nature of offence 
Present' 
Section/ 
New Pro 
vision 

SI. 
No 

ANNEXURE II-~ 
(Vide para 16.16) 

STATEMENT SHOWING OFFENCES WHICH WILL COME UNDER THE 
JURISDICTION OF THE COMPANY LAW BOARD IN THE 

PROPOSED ADMINiSTRATIVE SET-UP. 
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- -' 

Upto 
Rs. 5.000 
and further 
fine upto Rs. 
20 for every daY 
of default 

Upto 
Rs. 1,000 

Company and every officer 
in default 

Company and every officer 
in default 

Director who knowingly Upto 
does so Rs. 5,000 

Upto 
Rs. 5,000 

Upto 
Rs. SOO for 
everyday · on 
which the per 
son so func 
tions 

Upto 
Rs. 5,000 
in respect of 
each additional 
company 

Upto 
Rs. 50 for 
everY daY of 
default 

Upto 
Rs. 1,000 

Upto 
Rs. 5,000 

Upto. 
Rs. 1,000 

Upto 
Rs. 5,000 

Upto Rs. 5,000 
and a further 
penalty upto 
Rs. 250 for 
every day dur 
ing which de 
fault Continues 

Director concerned 

Person contravening 

Person so acting 

Person so acting 

Every officer in default 

Company and every officer 
in default 

! 

Auditor or anY other per 
son concerned 

Failure to comply with the provi 
sions of section 307(1) & (2) in 
regard to register of directors' 
shareholdings 

Failure to disclose to members 
director's interest in contract 
appointing managing director 

Interested director, participating 
or voting in Board's proceedings 

.Failure of director to disclose 
interest in contract, arrangement, 
etc. 

Functioning as a director when he 
knows that the office has become 
vacant on account of disqualifica 
tion 

Being director of more than twenty 
companies in contravention of 
the provisions contained in 
sections 275 to 277 

Acting as director while not holding 
qualification shares 

Failure to incorporate necessary 
material particularsiin the Expla 
natory statement relating to the 
appointment of managing or whole- 

.. time directors 

Contravening the restrictions 
imposed bY the Central Governs" · 
ment upon transfer 'of shares anci 
debenturea iu certain cases · · 

'• Failure. by auditor to conform .to 
the requirements of sections 227 
to 229 rr• · 

Payment of; or grant of permission ' CompanY and directors 
to pay, interim dividend out of what 
the directors know js not profits of · 
the company 

Company and every officer 
in default · 

Failure. -to hold , annual general 
meeting in accordance with section 
166 or to comply with any direc 
ions of Central Government under 
section 167(1) · 

307(8) 23. 

302(5) 22. 

300(4) 21. 

299(4) 

283(2A) 19. 

279 18. 

272 11. 

269 16. 

250(1) 15. 

233 ]4. 

13. 205 
(New pro 
vlslon) 

168 12. 

5 4 3 2 1 
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Upto 
Rs.1.000 

Upto 
Rs. 5,000 

Upto 
Rs. 5,000 

Upto 
Rs. 5,000 

Upto· 
Rs. 5,000 

Company and every officer 
in default 

Company and every officer 
in default including trustee 
for debenture holders 

Officer in default and 
company 

Persons concerned 

Failure to set aside ten per cent 
of profits after tax as Replacement 
Reserve 

Failure to comply with the require 
ments of section 393 in regard to 
compromises or arrangement with 
creditors and members 

Contravening sections 370/372 in 
regard to investments made in 
shares of or loans given to com 
panies 

(b) Purchase or sale of shares of a 
company bY certain persons two 
months prior to or after the closing 
of the accounting year of the 
company 

(a) Failure on the part of certain Persons concerned 
persons to disclose to the Board 
particulars of sale or purchase of 
the company or to give prior intima- 
tion to the Board of their intention 
to purchase or sell the shares of 
the company 

27 New 
provision 

26 393(4) 

374 25 

24 307 
(New 
provision) 

3 4 5 1 2 
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Upto Rs. 500/- for 
every day of default 

Rs. 500/- for every 
day of default 

Upto Rs. 500/- for 
every day of de 
fault 

Upto Rs. 10/- for 
each copy so 
issued 

Upto Rs. 50/- for 
each offence 

Upto Rs. 500/ 
for every day of 
default 

Upto Rs. 100/ 
for every day of 
default 

Rs. 500/- for every 
day of default 

Rs. 500/- for every 
day of default 

Rs. 50/- per day of 
default 

Every officer in 
default 

Company 

-do- 

Company and 
every officer in 
default 

Company and 
every officer in 
default. 

Company 

Company and 
every officer in 
default 

Company and 
every officer 
who is in 
default 

Company and 
every officer 
who is in 
default 

Company and 
every officer in 
default 

Failure to file with the Registrar 
return of allotments 

Failure to repay within a period of 
six months, when ten per cent of 
deposits have matured and have 
been claimed bY depositors 

Omitting to file with the Registrar a 
statement in lieu of prospectus bY a 
private company on ceasing to be 
private company 

Issuing at anY time copies of memo 
randum, resolutions or agreements 
which are" not in accordance with 
the alterations made therein before 
that time 

Failure to send to a member, on 
, being required bY him, within 7 
days of request, copies of memo 
randum, articles of agreements 
specified in section 39 (1) 

Omitting to remove from name of 
company the words 'chamber of 
commerce' in accordance with sec 
tion 25 (9) 

Failure to comply with anY direc 
tions of the Central Government to 
change name of company 

Failure by existing unlimited com 
panies to convert themselves into 
limited companies and to file returns 
relating thereto 

Failure by a foreign company 
which falls within sub-section (3) 
of section 11 to register itself under 
the Act 

Failure by a private company to 
intimate the Registrar applicability 
of the provision relating to private 

companies 

10 75 (4) 
proviso 

9 58A 
(New pro 
vision 

8 44 (3) 

7 40 (2) 

6 39 (2) 

5 25 (10) 

4 22 (2) 

3 12 
(New pro 
vision) 

2 11 
(New pro 
vision) 

I 3 
(New pro 
vision) 

5 4 3 1 2 

Penalty Person 
liable 

Nature of offences SI. Present 
No. section/ 

New pro 
vision 

PART I 

(OFFENCES OTIIER THAN TIIOSE COVERED BY PRESENT SECTION629 A) 

STATEMENT SHOWING OFFENCES WHICH WILL COME UNDER THE 
JURISDICTION OF THE REGISTRAR OF COMPANIES IN THE 

PROPOSED ADMINISTRATIVE SET. UP 

ANNEXURE II-C 
[Vide para 16.16] 
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Upto Rs. 50/~ for 
every day of de- 
fault · 

Upto Rs. 50/- and 
furtner fine upto 
Rs. 20/- for every 
day of default 
during- which re 
fusal continues 

Upto Rs. 1000/- 

Upto Rs. 500/- for 
every day of de 
fault 

Upto Rs. 50/- for 
every day of de 
fault. 

Upto Rs. 500/- 

Upto Rs. 50/- and 
further fine upto 
Rs. 20/- for every 
day of default 

. Upto Rs. 500/- for 
every day of de 
fault 

Upto Rs. 50/- 

-do- 

Upto Rs. 50/- for 
every day default 

Upto Rs. l.(}pO/- 

Upto Rs. 50/- 

Company and 
every officer in 
default · .. · 

Company and 
every officer in 
default 

Company and 
every officer 
in default 

Company and 
every officer or 
other Person in 
default· •. 

Any Person de 
faul tinB to give 
'notice 

-do- 

-do- 

-do- 

Company and 
every officer in 
default 

. -do.:_ 

Company ano 
every officer in 
default 

Company and 
every officer in 
default 

Company and 
every officer in 
default 

Company and 
every· officer in · 
default 

4 

Failure to give to the Registrar 
notice of the situation of registered 
office within 30 days of the date of 
incorporation of the' company 

Refusing to allow inspection of 
copies of instruments creating charges 
and of company's register of 
charges 

Not complying with any of the 
requirements of the Act as to regis 
tration with the Registrar of any 
charge etc. 

Failure to file with the Registrar for 
registration particulars of any 
charge, etc. 

Failure to give notice to the Regis 
trar of appointment' of receiver or 
manager ceasing to act ' 

Failure to deliver to the Registrar 
for registration particulars of charges 
on company's acquiring property 
subject to charge 

Failure to forward a copY of deben 
ture trust deed to members or' 
debenture holders within 7 daYs of 
their request 

Failure to complete and have ready 
for delivery share or debenture certi 
ficates within two months of 
allotment' 

Failure to forward to the Registrar a 
copy of order of the Court in regard 
to variation of shareholders" rights 

Failure to file with the Registrar 
notice of increase of capital or of 
members within 30 days of passing 
of the resolution 

Failure to give to the Registrar 
notice of consolidation etc .. of share 
capital in - accordance with section 
95 (1) 

Non-compliance _with the provisions 
relating to issue and redemption of 
preference shares 

Omitting to include in prospectus 
certain particulars- relating' to the 
issue of shares at a discount contain 
ed in sub-section (4) 

Failure to comply with the provisions 
of the Act relating to commission 
and discount contained· in section 
76 

24 146(4) 

23 144 (3) 

22 142 (2) 

21 142 (1) 

20 137 (3)_ 

19 127 (2) 

18 118 (2) 

17 . 113 l2) 

16 107 (5) 

15 97_(3) 

14 95 (3) 

13 80 (6) 

12 79 (4) 

11 76 (5) Upto Rs. 500/· 

3 s 1 2 
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Upto Rs. 500/- 

Upto Rs. 500/- 

Upto Rs. 50/- for 
every day during 
which refusal or 
default continues. 

Upto Rs. 50/- for 
every day of de 
fault. 

Upto Rs. 500/- for 
every day during 
which the register 
is so closed. 

-do- 

Upro Rs. 50/- 

Upto Rs, 50/- for 
every day of de 
fault. 

Upto Rs. .500/ 
for every day 
during which con 
travention conti 
nues. 

Upto Rs. 1,000/ 
for every day dur 
ing which contra 
vention continues. 

Upto Rs. 500/· 

Upto Rs. 500/- 

Upto Rs. 50/- for 
every day. 

Every officer in 
in default. 

EverY director 
or others in de 
fault. 

-do- 

Company and 
every officer in 
default. 

-do-· 

-do- 

Company and 
every officer in 
default. 

Company and 
every Person 
in default. 

Person respon 
sible for cont 
ravention. 

Company and 
every officer in 
default. 

Officer or 
person 
concerned. 

Company 

Company and 
every officer in 
default. 

Omitting to state in notice of 
meeting that a member is entitled to 
appoint proxy who need not be a 
member. 

Non-compliance with the provi 
sions of statutory report. 

Refusing inspection or, making of 
any extract or sending any copy 
within specified time, of registers, 
returns. 

Failure to file with the Registrar 
annual returns and certificates 
annexed thereto within the specified 
time limit (sections 159, 160 and 
161). 

Closing register of members or 
debenture-holders otherwise than 
in compliance with provisions of 
section 154 ( 1 ). 

Committing· default in comp!Ying 
with the requirements of sub 
sections (1) and (2) • regarding 
maintenance of register of debenture 
holders. 

lJ 
Committing default in complying 
with the provisions of sub-sections 
(1) to (3) relating to maintenance of 
index of members. 

Committing default in complying 
with the provisions of. section 
150 (1) relating to maintenance of 
register of members and particulars 
to be entered therein. 

Commencement of business or 
of a new business or exercising 
borrowing powers in contravention 
of section 149. 

Using seal, business letters etc., 
which do not comply with the pro 
visions of section 147 relating to 
publication of the name of company 
in all bills of parcel, invoices, re 
ceipts and letters of credit. 

Non-compliance with the require 
ments of section 148 (1) regarding 
publication of authorised as well as 
subscribed and paid-up capital. 

Non-compliance with tho provisions 
of section 147 (I) (bl, and (c) in 

regard to engraving common seal and 
mentioning name and the address of 
the registered office in all business 
letters. 

Non-compliance with the provisions 
of section 147 (1) (a) in regard to 
painting or affixing its name and 
address of registered office outside 
office or place of business. 

37 176 (2) 

36 165 
(Revised) 

35 163 (5) 

34 162 (1} 

33 154 (2) 

-32 152 (3) 

31 151 (4) 

30 150 (2) 

29 149 (6) 

28 148 (2) 

27 147 (4) 

147 (3) 26 

147 (2) 25 

4 3 5 2 1 
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-do- 

Upto Rs. SO/- for 
every day of de 
fault 

-do- 

--do- 

Upto Rs. SOO/- 

Rs. SO/- every day 
of default. 

Rs. 50/- for every 
day of default. 

Rs. 500/- for every 
day of default. 

Interest @ of 12% 
shall be paid to 
such members. 

Upto Rs. 500/- 

Upto Rs. 500/- for 
each such default. 

Upto Rs. SO/- 

Upto Rs. 10/- for 
every day of de 
fault. 

Upto Rs. 20/- for 
every day of de 
fault. 

Upto Rs. 5,000/- 

--do- 

-do- 

-do- 

-do- 

Company and 
every officer 
in default. 

--do- 

Company and 
officer in de 
fault. 

Company and 
every officer in 
default. 

Company 

-do- 

Company and 
every officer 
in default. 

-do- 

·-do- 

Company and 
every officer in 
default. 

EverY officer 
in default. 

Non-compliance by certain com 
panies with the provisions .of section 
223 regarding publication of half 
Y~arlY statement in the specified 
form. 

Failure to file with the Registrar 
copies of balance sheet etc. 

Default in complying with Certain 
demands for copies of balance 
sheet ete., within 7 days of such 
demand. 

Failure to send to members etc., 
copies of balance sheet, auditor's 
report etc., 21 days before the date 
of meeting. 

Improper issue. circulation or 
publication of balance sheet or 
profit and loss account. 

Failure to transfer the amount of 
accumulating' profits to unpaid 
dividend account and other 
provisions of section 205 A. 

Failure to file with the Registrar 
alongwith the annual return, infor 
mation relating to employees draw 
ing a remuneration of three 
thousand Rupees or more. 
Failure to furnish when required 
by a shareholder information rela 
ting to executives who draw 
remuneration in excess of that 
drawn by managing and/or whole 
time directors. 

(b) 

Circulating or advertising proceed 
ings of general meetings without 
including certain particulars. 

Failure to transfer unpaid dividend 
to unpaid dividend account. 

Refusing inspection of minutes book 
of general meetings or not furnish 
ing to member on request a copy 
of minutes within specified time. 

Non-compliance with the provisions 
of section 193 regarding minutes of 
proceedings of general meetings and 
of Board and other meetings. 

Failure to annex copies or certain 
resolutions of agreement, to articles 
or not forwarding to member on 
request copy of certain resolutions 
or agreements. 

Failure to file with the Registrar 
certain resolutions or agreements in 
accordance with section 192 (1). 

Non-compliance with the provisions 
of section 188 regarding circulation 
of members' resolution. 

223 (4) 51 

220 (3) 50 

219 (4) 49 

219 
(3) 

48 

218 47 

217 (2A) 46 

205 A (8) 45 

205 A (4) 44 

197 (2) 43 

196 (3) 42 

193 (6) 41 

192 (6) 40 

192 (5) 39 

188 (8) 38 

4 3 2 1 5 
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Upto Rs. 500/- for 
every day of de 
fau It. 

Upto Rs. 50/- for 
every day of de 
fault. 

Upto Rs. 5,000/- 

Upto Rs. 500/- 

Upto Rs. 250/- 

-do- 

Upto Rs. 500/- 

Upto Rs. 100/- 

Upto Rs. 50/- for 
every day of de 
fault. 

Upto Rs. 500/· for 
every day of de 
fault. 

Upto Rs. 500/ 
and an additional 
fine of Rs. 50/- per 
day in case of con 
tinuing offence 

-do- 

Upto Rs. 500/- 

Company and 
every officer 
in default. 

Person or Per 
sons concer 
ned. 

Company and 
every officer 
in default. 

EverY director, 
managing di- 
rector and 
trustee for 
debenture hol 
ders. 

Director con 
cerned and any 
person properly 
required by the 
directors to 
comply with 
this section. 

Company and 
every officer in 
default. 

Director. ma 
naging director 
or secretary 
who fails to do 
so. 

Officer, whose 
duty it is to 
give notice. 

Company and 
every officer in 
default. 

Concerned 
managing di 
rector/whole 
time director 
on failing to 
vacate the 
office 

Company and 
all persons who 
are or have 
been officers 
'of the comp 
any 

-do- 

Company and 
every officer 

in default. 

Failure to Publish (by a company 
listed on the Stock Exchanges) an 
abstract in summarised form of 
half-yearly unaudited accounts of 
the company. 

Making improper use of the words 
'limited' and 'Private limited'. 

Failure to file with the Registrara 
certified copy of the altered Memo 
randum of Articles. 

Failure to give notice to conmpauy 
of certain matters in connection 
with compromises or arrangements 
with creditors and members. 

Failure to take reasonable steps to 
comply with the provisions of 
section 320 in regard to payment 
to directors for loss of office etc. 

Failure to Produce at annual 
general meeting register of director's 
shereholding, 

Failure to disclose to company 
within twenty days of appointment 
requisite particulars required 
under section 303. 

Failure to give all directors notice 
of the meeting of Board of directors 

Failure to file with Registrar return 
and certificate relating to the 
appointment of managing or whole 
time directors. 

Failure of managing or whole-time 
director to vacate office when 
appointment is not in confirmity 
with the guidelines laid down 
or has not been approved by the 
Company Law Board. 

Refusing or neglecting to furnish 
to the Registrar information or 
explanation required by him pursu 
ant to section 234. 

Failure by company to comply with 
the provisions of sections 225 to 
231 in regard to auditors. 

Failure to give notice to the Central 
Government within 7 days where 
no auditors are appointed at an 
annual general meeting, 

64 631 
(New 
provision) 

63 631 

62 404 (4) 

61 393 (5) 

60 320 (3) 

59 307 (7) 

58 305 (1) 

57 286 (2) 

56 269 
(New 
provision) 

SS 269 (5) 

54 234 (4) 

53 232 

52 224 (4) 

4 3 5 1 2 
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-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

Company and the officers 
in default. ' 

Company and the officers 
in default. 

Company and the officers 
concerned. 

-do- 

-do- 

-do- 

-do- 

-do- 

Company and the officers 
in default. 

Refusing to members inspection of proxies 
lodged, 

Failure to annex explanatory statement to 
notice of the meeting. · 

Failure to give to Registrar advance copy of 
special resolution for the purpose of keeping 
registers and returns at a place other than the 
registered office. 

Entering on the register of members or of deben 
ture holders notice of any trust. 

Issue of debentures with Voting rights. 

Failure to give notice of the application for 
transfer of shares to transferee. 

Registering transfer of Shares without pro Per 
instrument of transfer. 

Alteration of rights of holders of different 
classes of shares in manner other than those 
specified in the section. 

Failure to publish notice of the registration of 
the order of Court confirming reduction of share 
capital. 

Failure to add the words "and reduced" to the 
name of the company on order of the Court 
confirming reduction of share capital. 

Issuing equity Shares with disproportionate 
voting rights. 

Failure to offer further issue of shares to existing 
shareho tders, 

Failure to transfer premium received on issue of 
shares to "the share premium account". 

Varying the terms of contract mentioned in the 
prospectus or in the statement in lieu of 
prospectus without the approval of, or without 
the authoritY given by the company in general 
meeting. 

Failure to date the prospectus. 

Failure to file with the Registrar copy of the 
order approving alteration of articles under sec 
tion 31(1). 

Alteration of memorandum bY a section 25 
company with respect to its object without the 
approval of Central Government. 

17 

16 

15 

14 

13 

108 

110(2) 

117 

153 

163(1) 
of Clause (iii) 

proviso. 

173(2) 

176(7) 

11 

106 10 

103 9 

102 8 

88 7 

81 6 

78 s 

61 4 

55 3 

31(2A) 2 

25(8) 

12 

4 3 2 1 

Person liable Nature of the offence Present 
section/ 
New 
provision 

SI. 
No. 

PART II: OFFENCES FALLING WITHIN THE AMBIT OF THE 
PRESENT SECTION 629A OF THE ACT 
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Company and every 
officer in default. 

its and Company 
directors. 

Company and ~every 
officer in default, 

-do- 

Persons concerned. 

-do- 

-do- 

Company and the officers 
in default. 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do-· 

Company and the officers 
in default. 

Company and the officers 
concerned. 

5 

Failure to obtain approval of the Central 
Government for increase in the number of 
directors. 

259 

Failure of the company to inform its members of 
the candidature of a person for the office of direc 
tor or the intention of a member to propose such 
a candidate for that office. 

257(1A) 

Failure to have minimum number ofrdirectors of 
a company (public company to have minimum 3 
directors and private company 2 directors). 

252 

Failure of the specified persons to reimburse the 
Central Government expenses of investigation. 

245 

Refusal to sign notes of examination by the 
person examined in connection with investigation. 

240(8) 

Failure to preserve and produce books to an 
Inspector or to any person authorised by him and 
failure to give assistance to the Inspector in 
connection with the investigation. 

240(1) 30. 

Failure to fix auditors' remuneration, 224(8) 29. 

Failure to appoint an auditor at each general 
meeting. 

224(1} 28. 

Failure to file with the Registrar information 
relating to employees drawing remuneration of 
three thousand rupees or more. 

217(2A) 27. 

Failure off a subsidiary company to give inspec 
tion of its books and accounts to members and 
authorised representatives of its holding 
company. 

214 26. 

Payment of dividend to persons other than 
registered shareholders etc. 

206 25. 

205 Non-compliance of the' provisions regarding 
payment of dividend. 

24. 

PaYing lax free- payments to any officer as 
remuneration by company. 

200 23. 

(a) Payment of total managerial [remuneration 
in excess or 11 % of net profits. 

(b) Payment of minimum managerial remunera 
tion without the approval of the Board, 

198 22. 

APPointing or employing different categories of 
managerial personnel at the same time. 

197 21. 

Failure to keep the books containing the minutes 
of the Proceedings of any general meeting at the 
registered office of the company. 

196{l)(a) 20. 

Failure to give notice to members of an intention 
to move a resolution requiring specia: notice. 

190(2) ]9. 

Prohibiting any member from exercjsing his 
voting right on the ground that he has not held 
his shares for any specified Period etc. 

182 18. 

35. 

34. 

33. 

32. 

31. 

4 3 2 1 
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Auditor concerned. 

Person called up. 

-do- 

Company at every officer 
in default. 

Company and officers in 
default. 

-do- 

Person concerned 

. 
J -do- 

Directors concerned 

-do- 

-do- 

Directors 

-do- 

Company and every 
officer in default. 

Director concerned. 

-do- 

-do- 

-do- 

Failure of the auditor of a Government companv 
to submit a copY of his audited report to 
C.&A. G. 

Failure to furnish information or additional 
information as required by the Comptroller & 
Auditor General. 

Failure to acquire shares of shareholders dissen 
ting from scheme or contract involving transfer of 
share of the.company, approved by majority, 

Failure to keep open for inspection the register 
of loans etc. maintained under section 370(1D) to 
members of the company at the registered office. 

Appointing a managing director for more than 
five Years at a time. 

Payment of compensation for loss . of office to 
persons other than managing/whole-time directors. 

Holding of office of profit by director etc. with 
out the consent of the Company Law Board. 

Holding office of managing director in two public 
companies without the approval of the Company 
Law Board. 

Entering into any contract with the company 
m which particular directors are interested 
without the consent of the Board. 

Board of directors exercising certain powers 
without the consent of the company in a general 
meeting. 

Exercising certain specified powers of the Board 
in any manner other than mentioned in the 
section. 

Exercising powers by the Board of Director 
beyond vested by the Act.or the Memorandum of 
the company or otherwise etc. 

Failure to take the specified follow-up action on 
the representation made by the director 'who is 
intended to be removed. 

Failture to send to a director a copy of notice of 
the resolution for his removal. 

Not vacating the office by director on account 
of any disqualiflcanons _specified in several 
clauses of sub-section (1). • . 

Appointing or employing any person as managing 
or whole-time director who is an undischarged 
insolvent or convicted by a Court etc. 

Prohibiting a person from being .appointed as a 
director unless· certain formalities are done and 
unless his consent in writing is filed with the 
Registrar to act as a director. 

Making a motion at a general meeting for appoint 
ment of two or more directors by a single resolu 
tion except under the circumstances. mentioned in , 
the section. 

Failure to filewith the Registrar within 30 days of 
appointment of a director his consent in writng. 

619(4) 54. 

619(3Xb) 53. 

395 52. 

370(1F) 51. 

318 50. 

317 49. 

316 
(New provision) 

48. 

314 

297 46. 

293 45. 

292 44. 

291 

284(4)_, 42. 

284(3):_ 41. 

283(1), (2) 40. 

267 39. 

266(1) 38. 

264 

263 

-47. 

43. 

37. 

Company and every 
officer in default. 

36. 

3 2 1 4 
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17.4 Since the statut?~Y relationship c;>f holding-subsidiary continues only so long as 
the requirements of the provrsions of sub-section (1) continue to exist and since there is no 
method to find out wheth~r •. at a particula~ point oftime,.apart~cular company is or is not 
a holding company or a subsidiary company, rt would be advisable if a provision is made that 
along with the annual return to be filed, the company shall state in a form to be prescribed 
whether i.t is a holding ~ompany. o_f another. company or if it is a subsidiary of anot.her-the 
intent being that a holding-subsidiary relationship should be notified to the Registrar of 
Companies along with the annual return each year. · 

(b) that a body corporate shall be deemed to be a subsidiary of another body cor 
porate if more than half in nominal value of its equity share capital is held by that 
other body corporate ; · 

(c) ~ body corpor~te shall also be dee~ed to be su.bsi~iary of ~noth~r. body corporate 
if the above said value of the equity share capital is held either jointly or severally 
by a holding company and one or more of its subsidiaries; and · 

(d) ~ body_corpora!e .shall be deemed to b~ _th~ holding company of not only its 
immediate subsidiary but also of the subsidiaries of such subsidiaries. . 

17.3 The present definition of •subsidiary company' in section 4 is rather narrow and 
does not go beyond formation of direct subsidiary by single investment of holding company. 
We, therefor~, suggest that clauses (b) and (c) of sub-section (1) of ,section 4 may be replaced 
by the following provisions :- 

.. 
\ 
\ 

Section 4 : Meaning of 'Subsidiary' 

avoiding repetition and unnecessary verbiage; and 

changes which should be made consequent on the structural changes suggested 
elsewhere in the Report, 

(ii) 

(iii) 

(i) removing practical difficulties and problems which have been felt in actual imple-· 
mentation of the existing legislation; 

11.2 Both in the light of the experience of the working of the Act for over two 
decades and in the light of the structural changes suggested in this Report by the Committee, 
some of the existing sections call for modifications, some of them being of substantial nature. 
While suggesting these modifications, the following objectives have been kept in view : 

· 17.1 There has been. from timeto time, 'criticism about some of the provisions of the 
present Companies Act, both from the point of view of the administration of the Act by the 
Government and in the context of their day-to-day interpretation and practical working by 
companies. It is, however, in the nature of things that at all times and in all countries of the 
world, in spite of the best efforts on the part of the Draftsmen, a gap always remains between 
legislative intent and practical interpretation. It should also be borne in mind that the very 
nature of legislative process which has to reckon with the twin objectives of laying down a 
practical Code of Conduct for day-to-day activities and combining it with the ultimate social 
objective to be achieved by the society, necessarily leaves a time-lag before the latter objective 
can be achieved. All new legislations or modifications thereof are, therefore, an attempt to 
bridge this widening gap. 

SIMPLIFICATION AND OVERALL REVIEW OF mE COMPANIES ACT 
, NOT COVERED IN OTIIER PARTS OF THE REPORT 

CHAPT~R xvn 
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17.7 Section 20 prohibits registration of a comp.my uuder a name considered undesir 
able 'by the Central Government or under a name identical or similar to the name of an 
ex.isdng company, The Dep.irt~ent -~f Company Affairs has ~ssued guiding instructions .for 
deciding cases with regard to availability of names for registration under the Act, To obviate 
any substantial legislative amendment, we are of the view that statutory rules should be 
framed under section 642 ( 1) of the Act for this purpose. We, therefore, recommend that 
section 20 should be amended so that it empowers the Central Government to lay down the 
guidelines as may be prescribed. The guidelines which are currently being followed by it 
could then be issued as statutory rules. 

Section 2{): Compaaies not to -be register .!d \flth i.rn.de slrable names 

17.6 Section 17(1) provides for alteration of memorandum of the company inter alia 
with respect to the objects of the company. This alteration requires approval from the Com 
panY Law Board. The ob'ect clause of a cornpl.ny is normill drafted so broadl that Little if 
a all an ob 'ection 1se o e c an e o t e o ~ects w en an a 1cation 1s ma e y 
a company. As a matter of fact, after the commencemen o e men ment ct, , e 
total number of applications received by the Company Law Board for changing the objects of 
the company for alterations in the objects of the company as on 31st January. 1973 was 524 
of which 53 were dismissed in default or non-compliance of the Rules. Among ·the 471 
effective applications considered by the Board, as m::i.ny_ as in 298 case> altefatiOn.s were all.pw 
ed either in or in part) and 0.11 3 cases were re ected. The remaimng 170 cases were 
pen mg efore the Boar . rs c early shows that racticall ~o obiection is _raised to the 
alteration in the mem r . e law 1s well-3ettled and, there ore, 
there oes not seem t~ be any rea.son to follow this detailed procedure. We, therefore, suggest 

11 

that there is no necessity for making application either to the Company Law Board or to any 
other authority and the company can, on its o n, alter the objects clause of the· memorandum 
b~ passing the necessary sqecial resolution. ~e would, however, suggest. that in case any t· / 
member or members holding not lesS"th~n five per cent of the total voting power of the ""'V 
company are aggrieved by such an alteration, such member or members should have a right 
to apply to the Company L'.1w~ard which shall look into the grievance, if any, and pass 
such orders as it may de.em fit. As a measure of protection of the ~~1,reholders,_ .a right may 
also be given to the Registrar and the Gavernmeut of the State m ~vi;i1c1\ the registered office 
of the company is situate to move the Company Law Board. As it rs, the Registrar has to be JI 
heard at pres~nt ~efor~ any alteration in the memorandum is .approved,-. and, therefore, no 
greater right is being-given to ~1m. . Adoption of section S of the English Companies Act, 
1948, with necessary mod1ficat10n will 6e suitable. 7 

S~ctiDn 17 : A.lhratiO.l Of .n~miJraodU.n :of H!Ociafion. 

"Wherever the name of a State or a Union- Territory in which the Registered OBlc~ ~f 
a company is situate is duly altered, then, notwithstanding anything contained in this 
Act, the memorandum shall, as from the date such alteration takes effect, be deemed 

· to have been altered by substitution of the new name of the State or the Union 
· Territory in place of the previous name and the Registrar concerned shall make neces 
sary alterations in the memorandum of association and the certificate of'. incorporation 
of the said company". 

' 17.S Our attention has been drawn 'to sections 15A and 158 which were added in 1969 
and 1973 respectively consequent upon the change of name of Madras State into the State of 
Tamil Nadu and the Mysore State into the State of Karnataka. Instead of making .additions 
to the Act, as and when the name of any particular State is changed or as a result of coming 
into existence of new States, it would be better if there is a single section worded in general 
terms to give effect to the change in the name of any State or the name of a new State by 
.automatically substituting it in the existing situation-clause of the memorandum. The sugges 
tion will obviate. the ~ecessity of amending _the Act from time to time which indirectly will 
have the effect of increasmg the number of sections. We, therefore, recommend -the deletion 
of sections 15A and 1S!J which may be substituted by the following general provision : ·-· 
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Sections 15A aod lSB: Spe4:ial provlslou fJr alteration of memorandum consequent on 
alteration of name of a State 
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17.10 Section 42 (.I) prohibits a subsidiary company from investing in the shares of 
its holding company. This prohibition is basically intended to prevent cross-investment 
which is fundamentally wrong and which encourages, even where the companies are not hold 
ing-subsidiary companies, the floatation of a chain of companies by using the same funds 
over and over again. In order to prevent inter-locking of investment/fund, the Committee 
considered it necessary to extend the principle contained in sub-section (1) of section 42, to 
other cases of cross investment. We would, therefore, suggest that a separate provision should 
be made in the Act to prevent one company from holding a large block of shares in another 
company which is its shareholding company. It is difficult, however, to provide an absolute 
restriction on cross-investment without regard to any percentage whatsoever. Accordingly, we 
recommend that restriction on interlocking of investment in shares should be imposed where 
the present holding by one company in another is in excess. of twenty-five per cent with 
absolute restriction being applicable, as in the present section 42 (1 ), only where the holding 
is in excess of fifty per cent. The new provision suggested by us should provide that 
whenever company 'A' invests in the shares of company 'B' in excess of twenty-five per cent of 
the share capital of company 'B', company 'B' would not be entitled to invest in the share of 
company 'A' in excess of five per cent of the share capital of company' A'., Wewould 
further- recommend that this new provision would operate only from the commencement of 
the Act and as far as the existing shareholdings are concerned, if they are in excess of the 
percentage specified in this provision, a reasonable period of time, say, three years, should be 
allowed to enable the company concerned to bring down its investment in accordance with 
the limits indicated by us. 

New provision to prevent cross-holdings in the case of companies other than holding 
subsidiary companies 

{1) In sub-section (2), the following clause shall be added, viz - 
"~c) to. the issue of bonus shares by the holding company." 

(2) In sub-section (3), for the words, figure and brackets 'cases referred to in sub 
section (2)', the words, figure and brackets, as follows, shall be substituted :- 
"cases referred to in clauses (a) and (b) in sub-section (2)". 

(3) The reference to unlimited companies in sub-section (SJ should be dropped. 

Section 42: Investment by a subsidiary in its holding company 

17.9 Sub-section (3) of section 42 permits a .subsidiary company to continue as a 
member of its holding company if it was a member before the commencement of the Act or 
before becoming a subsidiary of the holding company, although the shares held by the subsi 
diary do not confer voting rights except where the subsidiary is concerned as a trustee ora legal 
representative, as provided in clauses (a) and (b) of sub-section (2). We, however, feel that 
though the restriction in the subsidiary acquiring shares in the holding company is plausible, 
this restriction should not operate to prevent the subsidiary from receiving bonus shares. We, 
therefore, recommend the following modifications in section 42 :- ., 

Sub-section (2) of this section provides for a declaration to be filed by an advocate, a pleader 
an attorney or a ch~rtered acc.ountant. We feel th~t a practi~ing c?mpany secretary is equally 
competent to file this declaration and should be included m this sub-section. Necessary 
addition may, therefore, be made in this section providing for a declaration to be filed 
alternatively also by a practising member of the Institute of Company Secretaries of 
India. · . 

"(c) The agreement, if any, which the company proposes to enter into with any 
individual, as Director, Managing Director or Whole time Director." 

Section 33: Registration of memorandum and articles 

17.8. Clause (c) of s_ub-section. (I) of this section refe_rs to the agreement proposed to 
be entered into for appointmg managmg agents or secretaries and treasurers. While we feel 
that thereference in this clause to managing agents etc. is now redundant we would suggest 
that this clause should rather be substituted as follows :- ' 
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17.13 Some suggestions were made that preference shares should be abolished. But 
the preponderant view is for retention of the 'same, The view of the financiaJ institutions is 
that preference shares, though not a good investment, are still helpful to them because they 
ensure a steady income at the initial stages. Taking an overall view the Committee is not &in 
a position to recommend that preference shares as such should be abolished. At the same 
time, it was unanimously urged that the existence of irredeemable preference shares, was an 
anomaly as the shareholders are compelled to be satisfied with the amount of return which is 
totally unreaJistic and unrelated to the prevailing circumstances. We find there is sufficient justi 
fication for such a complaint. There are also instances where the companies, even though the 
time for redemption had ripened, have not gone in for redemption but have extended the time 
by a further period. We are of the view that the continuance of irredeemable preference shares 
is not helpful to the investing class. ; We, therefore, suggest that all irredeemable preference 
shares will become redeemable at the end of five years from the date of the commencement 
of the new Act if they are not already made so redeemable, within the said period. However, 
a situation might arise where a company may have to redeem the existing redeemable prefer 
ence shares as well as the existing non-redeemable preference shares within the period of 
five years. This would cast a heavy burden on the finances of the company. We, therefore, 
suggest that a provision should also. be incorporated to the effect that in case a company is 
not in a position to effect redemption within the stipulated period of five years, the company 
should have the opti?n to convert s~ch irredeemable preference shares into redeemable prefer· 
ence shares. The period of redemption in such cases should not exceed twelve years and in 
terest at a rate not Jess than ten per cent would be payable on such shares, This particular 
option that we are suggesting here should be exercised by the company within six months 
from the date of the new Act and interest at the rate of not Jess than ten per cent would aJso 
become payable from the date. In this connection, we would specifically mention that no con 
sent of any class of members should be necessary for such conversion. Our recommendations 

Section 80 : Power to issue redeemable preference shares 

17.12 At present, the Act permits the company to give to .its employees loan not 
exceeding an amount of their salaries or wages for a period of six months. Jn the interest of 
encouraging employees to participate in the company's share capital, it is suggested that the loan 
which may be granted by a company to any person during his entire period of employment 
with the company should not exceed 12 months' salary or wages, or twelve thousand rupees 
(Rs. 12,000), whichever is Jess. Sub-section (3) of se~tion 77 may be amended accordingly. 

S~ction 77 : Restric(i.;>ns on purchase by company, or loans by company for purchase, 
of its own or Its holding company's shares · . 

Section 73: Allotment of shares and debentures to be dealt in on stock e"change 

17.ll Section 73 of the Act provides that where ·the prospectus states that an appli 
cation has been made for permission for the shares or debentures to be deaJt in one or more 
recognised stock exchanges and permission has not been applied for before the tenth. day of 
the first issue of the prospectus, or where such permission has been applied for before that 
day but the permission has not been granted by the Stock Exchange, as the case may be, be 
fore the expiry of ten weeks from the date of closing of the subscription list, any allotment 
made on an application in pursuance of such prospectus would be void. The proviso, however, 
excepts a case where an appeal has been filed against the decision ef the Stock Ex 
change refusing permission. It was represented that a company which may have applied for 
being listed on many Stock Exchanges should not be compelled to have its allotment of shares · 
declared void with consequential liability to repay all money just because one out of the 
many Stock Exchanges may have refused permission. We, however, see no justification for 
modifying such a provision. The reason is that the prospectus has clearly indicated to the 
allottees that the shares wilJ be listed on various Stock Exchanges. A definite representation 
has, therefore, been made to the prospective allottees and, if by refusal on the part of the stock 
exchanges, part of the representation is no longer valid, it is only proper that the allottees 
should have the right to treat the allotment made in pursuance of such representation to be 
of no Jegal consequence and a right to get back their amount. However, in order to enabJe 
the company to prefer appeal against the decisions of the Stock Exchange, where such deci 
sion amounts to not granting permission, (though not expressly a case of refusal), we would 
recommend that the expression "refusing permission," wherever it occurs in this section 
should be substituted by the expression "refusing or not granting permission". 
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Section 85 : Two kinds of share capital 

17.~8 This section should be suitably amended to provide for the following :~ 
(a) alf preference shares issued in future must be cumulative preference shares ; 

(b) all existing preference shares which are non-cumulative will be deemed to be 
cumulative with effect from the date of the commencement of the new Act· 

' 

(a) this suggestion militates against the principle that it is equity shareholders alone 
who should decide about the capital structure of the company ; · 

(b) further issue of preference shares does not in any way vary the rights of the exis 
ting preference shareholders. On the other hand, such further issue certainly 
affects the dividend prospect of the equity shareholders. The equity shareholders 
should, therefore, have a right to subscribe to the further issue of preference 
shares; and 

(c) in case the equity shareholders feel that the preference shares may be offered to 
the existing preference shareholders, the option is still open to the company to 
do so by passing a special resolution.as provided in section 81 (JA). ; 

17 .17 It has also been strongly urged· by the financial institutions and others that the 
words 'before the issue of debentures or the raising of loans' occurring in clause (a) of the 
proviso below sub-section ~3) of section 81 operate as a bar against conversion of the deben 
tures and loans into equity at any time after .their issue, even in.cases when, in terms of the 
agreement, conversion is sought at the time of redemption. We feel that there is no justifica 
tion, once the option exists in the agreement for converting the loan or issue of debenture 
to deny this right. We would, therefore, suggest that exception be added after the first pro~ 
viso to sub-section (3) of section 81 to say that nothing contained in the proviso will apply 
to the debentures or loans issued prior to the coming into force of the Companies (Amend 
ment) Act, 1963 and which already contained an option of converting such debentures and 
loans into shares in the company. 

Section 81: Further issue of capital 

17.16 A suggestion has been received by the Committee that further issue of pre· 
ference shares should be made to existing preference shareholders and not to the existing 
equity shareholders as required by clause (a) of sub-section (1) of Section 81. The Committee 
has not, however, found this suggestion acceptable for the following reasons : · 

. , 
17.15 It was also felt that it would be in order to provide for a remedy in cases of de 

fault in redemption. We, therefore, suggest that company which was capable of redeeming its 
preference shares but had failed to do so should be prohibited from declaring any dividend 

, on equity shares or transfer any of its profits to reserves until· such time as it redeems the 
preference shares. 

17.14 As a logical extension of the abolition of non-redeemable preference shares, we J 
also recommend that in future no company should issue any preference shares which are not 
redeemable within a period not exceeding twelve years. We would further suggest that when 
the time for redemption of preference shares comes, it should be incumbent upon the com 
pany to redeem all the shares in cash, excepting those specifically agreed to be renewed. Fur 
ther, it should no longer be open to the company to take recourse to section 106 or section 
391 to have an arrangement by a majority decision, subject to the confirmation of the Court. 
This is to ensure that the existing irredeemable preference shares are redeemed within the 
five years or on the expiry of 12 years.. as the case may be, after which such shares may be 
either renewed, or paid off in cash to those who do not agree to renewal. We would, how 
ever, recommend that so Jong as the total capital is not depleted, the procedure for Court's 
sanction for reduction of capital should not be maed applicable to redemption of preference 
shares. This may be done either by issue of fresh shares or debentures either to the holders 
of redeemed preference shares or otherwise or by crediting an equivalent amount to Capital 
Redemption ReserveFund from out of profits . 

regarding redemption shuold equally apply to the preference shares which are at present re 
deemable at the option of the company. 
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17.24 Consequent to our recommendation to de-recognize an "unlimited company", 
we suggest that this section· should be deleted from the Act .. 

.·, .. 
Section 98. :. Power of .unlimited company. to provide for reserve share capital on re 
registration 

' . 

17.23 The definition of a share includes stock. In view of our recommendation that 
there should be only two kinds of shares, namely, equity and preference, the provisions 
which permit companies to convert paid up shares into stocks and reconvert the stock into 
fully paid-up shares need to be deleted. As a practical aspect also, we are informed that 
this practice of converting shares into stock is hardly resorted to and serves no useful 
purpose. We would, therefore, recommend that the definition in section 2 (46) should omit 
the reference to stock. Consequential amendments should be made in other provisions 
having reference to stock, e.g, sections 94 and 95 of the Act, · 

· · Sections 94 and 95 read with section '.2 (46) : Omission, of reference to 'stock~ . . 

t ' . . 
17.22 Clause (a) of sub-section (1) in section 94 refers only to increase in the autho 

rised capital. The words 'issuing new shares' are inappropriate to such an increase and should 
be substituted by the words 'creating new shares'. The requirement' 'in section 94A(3) for 
the company to send; a return to the Registrar of Companies regarding· increase of share 
capital etc., is redundant as, in terms of sub-section (2), the capital of the company 'stands 
altered' when the increase is pursuant to sub-section (I) and/or (2) and the CentralGovern 
ment has also to send a-copy of its order to the Registrar' of Companies. We, therefore, 
recommend deletion of sub-section (3).' ' · · ' 

• • J . ~ 

Sections 94 and 94A: Increase of share capital 

(c) all preference shares issued in future must be .redeemable on or before a fixed 
date not later than twelve yeai·s from the date of issue. (See para 17 .13); 

( d) all existing non-redeemable shares shall become redeemable within a period of five 
years from the date of commencement of the new Act or converted into redeem· 
able preference-shares subject to consideration mentioned in para .17.13. 

Section 87 : Voting rights 

17.19 Clause (c) of sub-section (2) of section 87 provides that where a holder of 
preference shares has a right to vote on any resolution, his voting right on poll shall be in the 
same proportion.as the capital paid up in respect of the preference share bears to the total 
paid up equity capital of the company. Though the object of sub-clause (c) was to give 
proportionate voting rights to preference shareholder and the equity shareholder in the pro 
portion of the.total paid up capital of the company, the sub-clause as at present worded has 
given a ·disproportionate voting right to the preference shareholder. This needs to be correc 
ted and we recommend that for the words 'bears to the total paid-up equity capital of the 
company', the words 'bears to the total paid-up capital of the co~pany' be substituted. · 

Section 89 : Termination of disproportionate voting rights 

17.20 Section 89 provides for .termination of disproportionately excessive voting 
rights in the existing companies and' 'gave a period of one year to reduce the said voting 
rights and bring them in conformity with the voting rights attached to such equity shares in 
sub-section CI) of section 87. That period of one year has long passed and, therefore, section 
89 no longer serves any useful purpose and may be deleted. . · 

Section 90 : ~errain sections relating to share capital not to apply to private companies 

17.21 Sub-section (2) of'section 90 provides that the provisions of sections 85 to 89 
shall not apply to private companies. We do not find any justification in allowing private 
companies to · have any kind of shares other than equity or preference or .. to 
have shares with disproportionate voting rights. We, therefore, recommend aboli 
tion of section 90 of the Act. However, with regard to existing provisions in 
private companies relating to disproportionate voting rights, we further recommend that 
they should be brought within the discipline of the scheme of equal voting 'rights within 
three years from the date of commencement of the new Act. 
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Sections 153, 153A, 1538 and 187B : Public Trustee 

17.28 The provisions of sections 153, 153A, 153B and 187B may be consolidated at 
one place as these sections relate to the appointment of Public.Trustee, declaration to be 
made to Public Trustee and the exercise of voting rights by him. The following modifica 
tions in the existing provisions are suggested :- 

(i) Since debentures do not carry any voting rights, these need not come within the 
purview of the declaration to be made to the Public Trustee. Reference to 
'debentures'' whereverit occurs in these sections, may, therefore, be deleted. 

(ii) Clause (a) of sub-section (4) of section 153B extends the provisions to a trust 
created by an instrument in writing. An Explanation may be added to provide 
for the inclusion of constructive trust within the meaning of the expression 
'instrument in writing'. 

(iv) 

The Registrar should be empowered to· refuse to register the charge where there 
are any complications or conflict of interests among the creditors. In such cases, 
the companies might be allowed to apply to the Company Law Board under the 
new set-up of administrat~v.e machinery. 

By way of drafting improvement, we suggest that the words 'requiring registra 
tion' in sections 134 (I) and 142 may be substituted by the words 'as provided 
for registration· under the Act'. 

(iii) 

J - l • 

(i) The proviso to section 125 may be so amended as to provide that the Registrar 
may allow on payment of additional fee, the particulars and instrument or copy 
of the charges etc. to be filed within thirty days next following the expiry.of the 
period of thirty days as provided in this section- 

(a) if the company satisfies the Registrar that it has sufficient cause for not filing 
the particulars and instrument or copy within that period; and 

(b): a declaration has been furnished by the company that no other charge has 
been created in the interval. 

The filing should be subject to the payment by the company of a penalty of Rs. 
500.00 per day of delay as now provided in section 142 after the expiry of the 
period of sixty days. 

(ii) The provisions of section 141 would apply only when there has been failure to 
register the charge within the period of sixty days allowed under section 125. 

Sections 125 to 142 : Charges 

17.27 We suggest that the provisions of this Part dealing with registration of charges 
should be modified to provide for the following :- 

l&S OVERALL REVlBW 

Sections 108A to 108 H: Restriction on the acquisition/transfer etc. of shares 

17.25 The provisions of these sections are apparently applicable, by virtue of the 
cifio provision in section 108H to shares of companies to which provisions of Part A of 
apter III of the MRTP Act apply. Suggestions have been received by the Committee to 
/ effect that since the provisions in these sections are supposed to take care of concentra 
n of economic power, they should be transferred to the MRTP Act. We would, therefore, 
\ommend the transfer of these sections to the MRTP Act. We may in this connection 
ention that certain lacunae have been pointed out in the proper working of the sections 
1d we are dealing with them in the section of the report dealing with MRTP Act. 
I 
I 
/ Sections 114 and 115: Share Warrants 

17.26 Sections 114 and 115 deal with the issue and effect of share warrants to bearer. 
This practice is not very much in vogue. It is also an accepted principle that blank trans 
fers should be discouraged as far as possible. It is suggested that this practice should not 
be 'allowed to continue. It is, therefore, recommended that sections 114 and l15 be deleted 
and a suitable provision be made giving time to the company to exchange the share warrant 
with a regular share certificate. 

'~~------ 



(a) by a transferee of theshare on the ground that he has obtained from the 
registered holder a transfer of the share in accordance with any law relating 
to such transfer; or 

' 
"Notwithstanding anything contained in any law for the time being in force or 
in any contract or instrument, no suit or .other proceeding shall be maintained 
against any person registered as the holder of a share in a company on the 
ground that the title to the said share vests in a person other than the registered 
holder: 
Provided that nothing contained, in this sub-section shall bar a suit or other pro 
ceedings- 

' ' 

17.29 The provisions of section 187C may be deleted. Our suggestion is based on 
our considered thinking that while the purpose behind introducing section 187C will be 
served better by requiring declaration to be filed with the Public Trustee in respect of certain 
specified quantum of holding of shares, there is, on the other hand, no particular advantage 
which has resulted from the operation so far of section 187C which has only led to consider 
able paper work both at the end of the company and at the end of the Registrar, besides 
making the law a little harsh on the general members of the public owning small or insigni 
ficant number of shares. We are also plainly not in favour of allowing benami transactions 
in any form. Even the Income Tax Act, 1961 [section 218A] recognises only the ostensible 
owner and any suit against the person in whose name the shares are held benami, or any other 
person would not lie unless a notice has previously been given in the prescribed form to the 
Income-tax Officer. We recommend the incorporation of a similar provision in the 
Companies Act. In this connection we also feel that the provisions of section 12 (3) of the 
Banking Regulation Act, 1949, which make a presumption of title in favour of the registered 
holder of shares, if introduced, in the Companies Act itself, may have a salutary effect in 
preventing benami transaction. We have, therefore, recommended the incorporation of such 
a provision as well in the present section 155 of the Act. The reference to section 187C in 
the present section 1870 may be suitably replaced by a reference to the new section which is 
to be incorporated, as per our suggestion to combine sections 153, 153A, 153B and 187B. 

17.30 One Member of the Committee felt that the trusts created for the benefit of 
family members, as distinct from trusts created for charity and other public purposes, should 
be outside the purview of these provisions, as this would be an encroachment on the right 
of a citizen holding property. ' · · · 

17.31 At present, sub-section (3) of section 155 empowers the Court to decide any 
question relating to title. This section may be modified to include suitable provisions on 
the lines of the Banking Regulation Act, .1949 as contained in sub-section (3) of section 12 
viz.,- 

(iv) 

Since the voting rights are determined by the paid-up value of the shares as 
appearing in the company's books; it would be more appropriate if only the 
single criterion of 'paid-up value' is adopted for determining the valueof 
shares held by a trust in a company. This Explanation should, therefore, be 
suitably modified to provide for this criterion in respect of all -shares howso 
ever acquired. 

In computing the value of the shares or their percentage. in relation to a 
company's total paid-up share capital, the value of shares held in a company by 
different trusts created by the same settler or settlers will be aggregated. Tliis 
may be provided for by adding a suitable explanation. 

(v) In sub-section (I) of section 187B, the expression, 'exercisable at any meeting of 
the company or at any meeting of any class of members of the company' may 
be replaced by the expression ·exercisable in relation to any meeting of the 
members or of any class of members of the company'. 

l 
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The present Explanation in regard to the- 'value of the shares' spells out two 
criteria, viz.- 
Ca) the cost of acquisition in case of shares acquired by way of allotment or 

transfer for consideration; and 
(b) the paid-up value in any other case. 

(iii) 
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Section 166 : Annual general meeting 
17.36 Sub-section (2) of section 166 provides that every annual general meeting shall 

be called for a time during business hours on a day that is not a public holiday. However, 
there is no such restriction in respect of requisitioning an extra ordinary general meeting 
under section 169. We feel that, from the point of view of shareholders it would be desirable 
to hold annual general meetings on holidays also so that they could attend the meetings 
and obtain any information they desire. We, therefore, recommend that the present pro 
vision in section 166(2) of the Act should be suitably modified to permit companies to hold 
annual general meetings during usual working ~?urs on public holida)'.s as well. 

Sections 157 and 158: Foreign register of members or debenture holders 

17.32 A reading of the provisions of these sections shows that (a) a company may 
maintain a foreign register of members or debenture holders if the articles permit; (b) a 
return is to be filed with the Registrar for the purpose of maintaining such register; (c) 
particulars of the foreign register have to be incorporated in the principal register in the 
registered office of the company and these particulars form part and parcel of the register of 
members of the company, (d) the Central Government may issue notifications in Official 
Gazette about the validity or otherwise. of the order of a competent Court in a foreign 
country on the question of rectification of the register of members; (e) once a particular 
foreign register is discontinued, it has to be replaced by another foreign register; ( f) the 
company may make any regulation relating to foreign register; and (g) penalties are also pro 
vided for non-compliance. 

17.33 We fail to understand the need, in the first instance, for making enabling 
provisions for the maintenance of foreign registers and then providing specifically that the 
foreign. register is after all a part and parcel of the main register for all purposes of the Act, 
besides trying to take care of possible abuses and lacunae which may flow out of such 
enabling provisions and the consequent penalties. This section which seems to recognise the 
orders of a foreign Court or suggest a departure from the principle that the situs of the 
shares is in the place where the registered office of the company is situate, seeks to limit the 
legislative and administrative jurisdiction of the statute of this country. Though the provi 
sions of a similar nature may still be found in some of the countries having a dominion 
status, it is inappropriate in our country. We, therefore, recommend the deletion of sections 
157 and 158 of the present Act. We are also of the view that the deletion of these sections 
will not result in any hardship or in any difficulty in the administration of the Act in view 
of the saving provision~ in sub-section (4) of section 158. 

Sections 159, .160, 161 and 162 : Annual returns 
17.34 We are of the view that these sections reiterate the requirements as to annual 

returns which are otherwise prescribed or capable of being prescribed in several parts in 
Schedule V to the Act. We are, therefore, of the opinion, that it would suffice if a simple 
provision is incorporated to the effect that the annual returns as regards certain categories 
of companies, including foreign companies, shall be respectively in forms set out in parts to 
be designated in Schedule V to the Act and shall set out the certificates or declarations as 
may be specified in those parts. As regards the provision with respect to penalty, we have 
suggested elsewhere that this may be provided in a separate schedule alongwith other 
penalities under the Act. · 

Section 165 : Statutory meetings and Statutory reports 

17.35 This section is applicable only to public companies limited by shares and to 
companies limited by guarantee. We have received suggestions advocating the abolition of the 
requirements of the Act regarding statutory meetings. We are inclined to agree that holding 
of a statutory meeting has become a mere formality and, as such, this requirement should be 
dispensed with. However, we would suggest that every public company limited by shares 
should forward all particulars, which are now required to be incorporated in the statutory 
report to the shareholders within the period provided in the section. Such a report should 
also come up for consideration at the first annual general meeting and a copy thereof should 
also be filed with the Registrar. Section I 65 should be modified on the lines recommended 
by us. 

on behalf of a minor or a lunatic on the ground that the registered holder 
holds the share on behalf of the minor or lunatic.'' 

(b) 
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17 .40 A doubt has been raised as to whether interim dividend can at all be paid by a 
company in view of the language used in section 205, the two esssential requirements to be 
met before payment of any dividend being ta) the prior adjustment of depreciation and 
(b) the prior adjustment of any accumulated losses. Regulation 86 in Table 'A', however, 
would seem clearly to permit the Board to pay any .interim dividend as may be justified by 
the profits of the company. We are, therefore, suggesting the inclusion of a specific 
provision to permit the payment of interim dividend. It is, however, necessary to ensure 
that the provision enabling payment of interim dividend is not abused by, the directors in a 
manner which is likely to prejudice the interest of the company or its creditors, or that the 
interim dividend is paid just for the sake of obtaining any tax advantage although there are 
no profits or there is no likelihood of any profits in the year of payment of the interim 
dividend. In this respect we find that the provisions of section 3 76 of the Australian Com 
panies Act, if introduced in our Act, with some modification, may have a salutary effect 

., 
Section 205 : Dividend to_ be paid only out of p~ofits 

"Notwithstanding anything contained in any other law for the time being in force, 
the High Court within whose jurisdiction the registered office of the company is situate 
shall have exclusive jurisdiction to entertain applications for injunction in respect of 
holding of meeting of the shareholders of the company". 

17.39 It was brought to the Committee's notice that there have been instances where 
injunctions have been applied for and granted under the provisions of the Civil Procedure 
Code just prior to the holding of the statutory and other meetings of companies rendering 
the holding of such meetings by company management difficult. Once an injunction is 
obtained, multiplicity of proceedings ensue with grave consequences to a large body of share 
holders in matters concerning the declaration of dividends, passing of accounts, appointment 
of directors, appointment of auditors, etc. The Committee took note of the fact that such 
suits are often filed by disgurntled shareholders in various courts spread over the country. 
While it would not ilike to take away the jurisdiction ordinarily conferred on civil courts to 
determine and deal with cases of this nature, the Committee felt that for a very limited 
purpose namely, the power to grant injunction or interlocutory relief, restraining the holding 
of any meetings of the shareholders including annual general meeting, should. be vested 
exclusively in the High Court having jurisdiction over the place where .the registered. office of 
a company is located. The Committee would accordingly, suggest that a provision on the 
following lines be incorporated in the Act (preferably after section 197)- 

Meetings-Injunction against 

"(4) In the case of a meeting of the Board or a Committee thereof, the minutes 
shall contain the names of directors present at the meeting and the names of directors, 
if any, dissenting from, or not concurring many resolution passed there at and, m so 
far as the minutes of the Committees of the Board are concerned, these shall be 
circulated within thirty days of the holding of the meeting to all members of the 
Board." 

17.38 Under section 292 of the. Act, the Board of Directors can delegate their powers 
to a number of Committees. Many a time, important decisions are taken by the Committees· 
but the minutes of Committee meetings are not circulated to the members of the Board. In 
order to provide for some safeguards against this practice, we recommend that sub-section (4) 
of section 193 be redrafted as follows :·- 

Section 193 : Minutes of the Board and Committees thereof 

17.37 We suggest that the section should be amended to provide for holding an extra 
ordinary general meeting of a company only at the place where the registered office of the 
company is located, whether the extra-ordinary general meeting is called by the company 
itself or by the requisitionists. 

Section 169 ; Calling of extra ordinary general meeting on requisilion 
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17.47 Apart from simplification, it is inconceivable that there should be different 
methods for different purposes for determination of profit. Profits for all purposes should 

17 .46 Provisions of section 211(2) requires a company to have a profit and loss account 
which shall give true and fair view of the profit or loss of the company. The companies are 
required to comply with the requirements of Part II of Schedule VI so that the true and 
fair profits are arrived at in accordance with the same. Section 205 for the purpose of 
declaration of dividend does not refer to section 211(2) and provides for depreciation only 
for the purpose of declaration of dividend. Intention of section 205 is that the companies 
should declare and pay dividend out of profits and not capital. Section 349 defines net profits 
for the purpose of computation of commission on net profits. 

17.45 We are also against frequent changes being made by companies in the method 
of charging depreciation. We have, accordingly, made certain recommendations which 
should find place in the redraft of section 205. 

17.44 References in this section to the Companies (Amendment) Act, 1960, are, in our 
view, no longer necessary and may be deleted, wherever such references occur. Since we are 
not in favour of the company paying dividends without providing for depreciation, we also 
recommend that the proviso (c) to sub-section (1) and the further proviso thereunder should 
be deleted. 

17.43 At present, proviso (b) to sub-section (1) of section 205 permits the company 
to pay dividend leaving a part of the accumulated loss unadjusted. The Institute of Char 
tered Accountants, in their memorandum, have strongly suggested amendment of this proviso 
to ensure that a company does not distribute the profit earned by it in a year or in the pre 
vious years unless the entire loss, including depreciation, whether charged in the books or not 
in the previous years, is completely made good. We are in agreement with this suggestion 
and would, therefore, suggest the deletion of reference to 'an amount which is equal to the 
amount provided for depreciation for that year or those years whichever is less' in proviso 
(b) to sub-section (1). 

17.41 The Companies (Amendment) Act, 1974, introduced a new sub-section (2A) 
which requires companies to transfer certain percentage of profits to reserves before declaring 
certain percentage of dividends. For transfer of any higher amount of profits to reserves 
than ten per cent of the profits, certain further conditions have been laid down. These con 
ditions are to be found in the Companies (Transfer of Profits to Reserves) Rules, 1975. The 
'Committee feels that these Rules are unnecessarily cumbersome and lead to confusion and also 
hardship in some cases. Even their interpretation has not been free from doubt and the 

·Government had to issue a number of clarifications for administring these Rules. The Com- 
mittee rs, therefore, of the view that the purpose of introducing the new sub-section (2A) in 
section 205 could be more easily and expeditiously achieved without recourse to the rule· 
making power of the Government by merely laying down the substance of the conditions now 
found in the Rules. 

17.42 In the light of the amendments which we are suggesting, we are of the view 
that the Companies (Transfer of Profits to Reserves) Rules, 1975, should be deleted. Similarly 
the Companies (Declaration of Dividends out of Reserves) Rules, 1975, should also be dis 
pensed with. Sub-section (3) of section ~20SA is redundant in this view and should also be 
deleted. 

"Every director of the company who wilfully pays or permits to be paid any 
interim dividend out of what he knows is not profits of the company shall, without 
prejudice to any other law, be guilty of conducting the affairs of the company in a 
manner which is prejudicial to the interest of the shareholders and the company 
and shall, if the company is wound up within two years of declaration of such interim 
dividend, be also liab1e to the creditors of the company for the amount of the debts due 
by the company to them respectively to-the extent by which the dividends so paid have 
exceeded the profits and such amount to be recovered by the creditors or the liqui 
dator suing on behalf of the creditors," 

We, therefore, suggest a'uew sub-section. be incorporated m section 205 to the following 
effect :- _ . 
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Provided that where depreciation is provided for in the manner laid down in clause (b) 
or clause (e) then, in the event of the depreciable asset being sold, discarded, demo 
\iiabed or destroyed, the written down value thereof .!lt the end of the financial year 

(b) 

with reference to Written Down Value of the assets as shown by the books of the 
company at the end of the :financial year expiring at the commencement of this 
Act or immediately thereafter and at the end of each subsequent financial year at 
therate specified for the assets by the Indian Income Tax Act, 1961, and the rules 
made thereunder for the time being in force, as normal depreciation including 
there in extra and multiple shift allowances but not including therein any special, 
initial or other depreciation or any development .rebate or investment allowance 
whether allowed by that Act or those rules or otherwise in respect of each 
item of depreciable asset, for such an amount as is arrived at by dividing ninety 
five per cent of the original cost thereof to the company by the specified period 
in respect of such asset; or 
on any other basis approved by the Central Government which.has the effect of 
writing off by way or depreciation ninety-five per cent of the original cost to the 
company of each such depreciable asset on the expiry of the specified period; or 

(c) as regards any other depreciable asset for which no rate of depreciation has been 
laid down by the Indian Income Tax Act, 1961, or the rules made thereunder, on 
such basis "as may be approved by the Central Government by any general order 
published in the Official Gazette or by any special order in any particular case: 

(a) 

(2) For the purpose of sub-section (1), depreciation shall be calculated either- 

"205. (1) No dividend shall be declared or paid by a company for any financial year 
except out of the true and fair profits that has been arrived at in accordance with the 
provisions of section 211(2) of the Act, after providing for depreciation in accordance 
with the provisions of sub-section (2) or out of profits of the company for any previous 
:financial year or years arrived at in the aforesaid manner and remaining undistributed 
or out of both or out of monies provided by the Central Government or a State 
Government for the payment of dividend in P,ursuance of a guarantee given by that 
Government: Provided that- 

(aJ if the company has not provided for depreciation or any other expenditure 
required to be taken into account in arriving at the true and fair profits for any 
previous financial year or years which falls or fall after the commencement of the 
Companies (Amendment) Act, 1960, it shall before declaring or paying dividend 
for any :financial year, make provision for the same out of profits of that financial 
year or out of profits of any other previous financial year or years. 
If the company has incurred any Joss in any previous financial year or years which 
falls er fall after the commencement of the Companies Amendment Act, 1960, 
arrived at in the aforesaid manner, then the amount of such loss shall be set off 
against the profits of the company for the year in which dividend is proposed to be 
declared or paid or against the profits of the company for any previous financial 
year or years arrived at in both the cases in accordance with the provisions of this 
section and section 211(2) of the Act. 

(b) 

be the same throughout the Act with only one exception that for determining managerial 
remuneration, such remuneration should be determined before tax. Most important is to 
ensure that dividends are declared out of its true profits and not profits arrived at by various 
permutation and combination and by adoption of various methods of .not making provision 
and following different methods, i.e., cash basis in respect of some items, in. order to arrive 
at profits which can be distributed, even though accounts have to be on mercantile system of 
accounting and cash basis is adopted for some items which do not reflect in the declared 
profits and stated by way of notes, but not taken into consideration for declaration of divi 
dend, Even at times, miscellaneous expenditure and losses are 'not taken into account because 
of the present provisions of section 205. Many times profits are arrived at which do not 
represent true profits and are utilised to satisfy the shareholders and to show better perfor 
mance and results with plethora of notes to the accounts but such profits are not real profits. 
Therefore, definition of section 20S requires to be amended. Consequently, the re-draft of 
section 20S and explanation to section 309 would read as indicated:- 
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"For the purposes of this section, true and fair profits as shall be arrived at in accor 
dance with section 205(1) read with section 211(2) of the Act, except that tax payable 
by the company under the Direct Tax Laws, shall be excluded therefrom." 

17.48 For the purpose of remuneration by way of commission and also for the 
purpose of section 198 for determining overall managerial remuneration, an Explanation 
should be added to sections 198 and 309 as under ~- 

(a) "specified period" in respect of any depreciable asset shall mean the number of 
years at the end of which at least ninety-five per cent of the original cost of that 
asset to the company will have been provided for by way of depreciation if, 
depreciation were to be calculated in accordance with the provisions of sub-sec- 
tion (2A). - 
any dividend payable in cash may be paid by cheque or warrant sent through the 
post directly to the registered address of the shareholder entitled to the payment 
of dividend or in the case of joint shareholders, to the registered address of that 
one of the joint shareholders which is first named on the register of members, 
or to such person and to such address as the shareholder or the joint share 
holders may in writing direct." 

(b) 

For the purposes of this section- 

(4) 

·(S) 

{2B) Notwithstanding anything contained in sub-section (1), no dividend shall be 
declared or paid for any year by a company, except out of free reserves including 
profit of that year for which the dividend is declared or paid and provided an amount 
equal to twenty-five per cent of the paid up share capital is kept in reserves. 

(2C) The Board of Directors in any year may pay to the members such interim 
dividend as appear to the directors to be reasonably justified by the estimates of true 
and fair profits which might accrue for that year to the company keeping in view the 
adjustment for depreciation and accumulated loss which may have to be made at the 
time prior to the declaration of the final dividend but not exceeding half of the average 
rate of dividend declared for the last three years. 

No dividend shall be payable except in cash. Provided that nothing in this sub 
section shall be deemed to prohibit the capitalisation of profits or reserves of a com 
pany for the purpose of issuing fully paid up bonus shares or paying up any amount 
for the time being unpaid on any shares held by the members of the company. 

Delete. 

·(3) 

Provided that nothing in this sub-section shall be deemed to prohibit the volun 
tary transfer by the company of a higher percentage of its profits to the reserves, so 
long as the amount of dividend declared in the year in which such transfer is effected 
works out to at least the rate of dividend declared on an average during the last three 
years. 

in which the asset is sold, .discarded, demolished or destroyed, shall be written off in 
accordance with sub-section 2(a). 

Provided further that the company shall have an option to provide depreciation as 
provided in (a), (b) or (c) and shall not be changed unless the change in method of 
depreciation from the method adopted by the company or any other method is 
adopted with prior approval of the Central Government, provided, however, such 
change, to the other method for providing depreciation shall be allowed only once and 
the fact thereof shall be shown clearly in the accounts of the year in which such change 
takes place, 

·(2A) Notwithstanding anything contained in sub-section (lJ on and from the com 
mencement of the Companies (Amendment) Act, ..... , no dividend shall be declared 
or paid by the company for any financial year out of profits of the company for that 
year, unless at least twenty-five per cent of the pro.fits of that year have been transferred 
to the reserves of the company, such transfers to reserves being inclusive of all the 
transfers required to be made under any law for the time being in force : 
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17.52 The present section 220 requires the companies to file three copies of balance· 
sheet with the Registrar. The Department of Company Affairs has a Research & Statistics 
Division which maintains a library of balance sheet for purpose of carrying out research on 
corporate sector. The Registrar retains one copy· and sends another copy to the Department 
while the third copy is given to the Reserve Bank of India to enable them to conduct their 
studies on corporate spectrums, The Reserve Bank of India bas been writing to the Depart 
ment that it would facilitate their work if the law provides for balance sheets to be sent 
directly by the companies to the Reserve Bank of India. The Department of Company 
Affairs at its headquarters in Delhi also gives research facilities to different institutions which 
are interested in conducting research on corporate sector, and also to individuals interested 
in corporate research. We would, therefore, suggest that section 220 may be amended to 
provide for five copies of balance sheets to be filed by companies out of which one copy may· 
be sent directly by companies to the Reserve Bank of India. · 

Section 220 : Copies of balance sheets to be Wed by eompanles 

17.51 This section permits companies with long gestation period to pay interest to 
shareholders, out of the capital itself'and charge the amount of interest so paid to the cost 
of construction. The rate of interest cannot exceed four per cent per annum or such other 
rate as may be notified by the Central Government and the 'payment is subject to the 
approval of the Central Government. We do not think that this is a healthy provision in as 
much as it has the effect of overstating the assets and weakening the financial position (of· 
the company in a difficult period. Investors in equity shares of such a company are supposed 
to bear with the gestation period for their stake is in the long term prospects of the company. 
In actual practice, we are informed that the powers under this section have hardly been 
invoked in the past and, as such, we would, recommen d the deletion of the provisionslof this. 
section. 

Section 208 ; Power of company 'to paJ interest out of capital 

• I 

This would also be consistent with th~ c~rrency of a cheque usually allowed bYibanks,. 
namely, six months. It would not be fair either to the company or to the shareholders to 
so for the formality of issue of a fresh dividend warrant even before the expiry of six months. 
during which the first warrant would still remain valid and could be collected. We also 

· suggest that the provisions of sections 205A and 205B should logically find their place after 
section 207 and should, therefore, be shiftedlfrom their existing place accordingly. . ' . 

(a) where dividend warrants have. not 
0been 

posted, within seven days of the expiry of 
the forty two days after the date of_ declaration of dividend; and · ··· 

(b) where dividend warrants, though posted, are not yet collected, within[ten days; 
after the expiry of six months from the last day on which the dividendgwarrants 
should have been posted by the company. 

17.50 These sections were introduced by the Amendment Act of 1974. The intention 
Of the legislature was to protect the shareholders against the possibility of misuse of money 
due to them by the management. However, it has been pointed out to us that the words 
'remains unpaid' used in sub-section (1) of section 205A cannot really be construed, as the 
law stands at present, to mean actual non-receipt of the dividend money by the shareholders 
and the companies have taken the plea that, so long as the dividend warrants have been 
posted by the company, the dividend should be deemed to have been paid. In order to· 
settle the question of interpretation, once and for all,· it is suggested by us that section 20.SA 

"should be redrafted to provide for compulsoryj' transfer of the~ dividendsjnot yet received by 
the shareholders- · ' · . 

. 
Section 205A and 205B ; Treatment of unpaid/unclaimed dividend 

17.49 · As we arerecommending the adaption .of the concept of profit: uniformly for 
the purposes of this Act and also are suggesting method <>f calculating depreciation, sections 
3-49 and 350 may l:)e deleted. 
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Explanation : For the purpose of clause (a) aforesaid, the likely off-take arising out 
ofthe arrangement or agreement may be estimated, in the absence of any executory 
provision in this behalf in the agreement or arrangement, on the basis of the off-take, 
if any, made in the previous year by the party to the agreement or arrangement or on 
the basis of a reasonable estimate to be made by the Board in this behalf. 

We therefore, suggest the deletion of sub-sections (l) to (4) of section 294 and the retention 
of ;ection 294A and sub-sections ~5) to (8) of section 294 in a single section, viz,, section 294, 
subject to the following modifications :- , ·, i 

' ' ,_ 1 , . ' ,, 
(i) The heading as well as the wording of the section should be changed so as to 

substitute any reference to 'sole-selling agents': by appropriate reference to· 'ar 
rangement for distribution of companies' products'. 

Section 294 to 294AA : Appointment·of sele-selllng agents 

17.56 Section 294 which prohibits the appointment or re-appointment of sole-selling 
agents for a period of more than five years at a time, also insist on the approval of the 
general body of shareholders in their meeting first held after the date of such appointment 
or re-appointment. Sub-sections (5) to (8) of this section, which empower the Central Govern 
ment to intervene in the appointment of a sole-selling agent at its discretion, are healthy 
provisions. The Committee feels that these sub-sections can be made more effective 
use of- 

(a) in case the applicability of the section is extended to arrangements or agreements 
by whatever name called, for distribution of the products of the company such 
that the total off-take of the company's products by virtue of the arrangement or 
agreement is not likely to be less than ten per cent of the expected sales during 

, the year; and · · . ·, L: · 
(b) in case it is possible to develop a suitable system by which necessary information 

is made automatically available to the Central Government in respect of all 
arrangements or agreements as stated above.' ' 

! 

r 

17.55 We have suggested in Chapter V (para 5.26) that investment and borrowing 
powers should be exercised by the general meeting by passing a special resolution. We have 
also recommended in Chapter VIII (para 8.10) that provisions of section 212 should be made 
applicable to the accounts of partnerships/joint ventures entered into by a company. In 
keeping with this approach, we further suggest that any proposal by which a company 
becomes a partner in a partnership firm or a -participant in a joint venture should be made 
subject to approval of the shareholders by special resolution. Section 293 may be modified 
accordingly. · 

Section 293 : Restrictions on Powers of.Beard 

17.54 At present, approval of the Central Government is required if the number of 
directors is to be increased beyond twelve. We would suggest that, in future, such approval 
should be necessary only if the increase in the number of directors is beyond fifteen. Accord 
ingly, the word 'twelve' wherever it occurs in the proviso to this section should be 
substituted by the word 'fifteen'. _,. 

Section 259 : Increase in number of directors 

In sub-section (~).the words 'Where at an: annual general meeting' may be substituted by the 
words 'Where before the conclusion of the annual general meeting'. 

' 17.53 We suggest the following modifications which are of clarificatory nature. An 
Explanation may be inserted after sub-section (I) of this section to read- . 

''Every auditor appointed on annual general meeting shall be deemed to hold office 
from the date of the annual general meeting until the conclusion of the next annual 
general meeting." 

Section 224 : Appointment of auditors 
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17.59 At present, this section is applicable in the case of contracts between two 
companies only when the director concerned is a director of a private limited company which 
enter~ into a contract with the other company. Since the purpose of this section is to prevent 
the directors from obtaining any benefit out of a contract other than what is normally avail 
able in any open transaction for cash at prevailing market prices, it is felt that the reference 
to 'private company' in sub-sectionII) should be substituted by reference to the expression 
'body corporate'. We, however, recommend that the proviso added by the Companies 
(Am~ndment) Act, 1974, to sub-section (1) should be deleted. This proviso apparently 
requires Government approval even where the company is having a service contract with 
another company for maintenance of office equipments, But the company rendering. the 
service on contract basis bemg a company which regularly trades or does business, the 
relief afforded by the proviso to clause (b) of section (2) is not of much avail. Even a 
con!ract of. employment with the relative of a director, company appointing the relative 
having a paid up capital of not less than one crore rupees, requires Government approval. 
We feel that the requirement of a Board's resolution and the disclosure of the interest of the 
director are sufficient internal safeguards against unconscionable contracts; We1 therefore, 

Section 297 : Board'!I sanction required _for certain cotnracts in which directors are 
interested 

17.58 The Committee is aware that the legislative changes suggested by it,though 
useful in preventing some of the existing practices having the effect of imposing unjustified 
burden on the consumer, they cannot by themselves,in view of the limitation of company Jaw 
to afford total protection to the consumer, provide the complete answer to the problem of 
making essential consumer goods available to the people at the cheapest price and elimina 
ting all avoidable costs of distribution. The Committee, therefore, feels that parallel 
legislations in the field of marketing of produce must be suitably strengthened to achieve the 
objective underlying the provisions of the Companies Act. 

17.57 We also feel that it is necessary, in view of the procedure for approval of 
distribution arrangements suggested by us, to modify accordingly section 294AA. We would 
suggest that the provisions relating to prohibition against payment of compensation for loss 
of office in the present section 294A and the provisions governing prohibition of .sole-selling 
agencies in certain industries in .certain circumstances and the approval of the Central 
Government in the case of 'substantial interest' in section 294AA should be suitably incorpo 
rated in the redraft of section 294. We are, however, suggesting that the prohibition against 
selling arrangements and agreements in notified industries should not hit the small companies. 
Necessary exemption has been suggested in Chapter IV on classification of companies. 

(iv> Wherever there is substantial interest, as defined in section 294AA, the prior 
approval of the Central Government will continue to be necessary as at present. 

(v) In so far as the existing arrangements for distribution falling within clause (ii) or 
(iv) are concerned, i.e., the arrangements which may be prevailing on the d~te of 
the coming into force of the new law, the company shall have to obtain the 
approval of the company in general meeting by special resolution or the approval 
of the Central Government for continuance thereof, as the case may be, within 
a period of six months from the commencement of the new law, failing which 
arrangements shall cease to be valid on the expiry of the nine months from the 
commencement of the Act. No compensation shall be payable to any person 
affected by the cessation of such arrangements. 

Selling arrangement or agreement should be defined to mean any agreement or 
arrangement the effect of which is that not less than ten per cent of the production 
ofgoods of particular description are sold or distributed to or through another 
person or firm or company, by whatever name such arrangement or agreement 
be called. Information in respect of such arrangement or agreement should be 
made automatically available to the Central Government. Necessary changes 
should be effected in sub-sections (5) to (8). 

(iii) Such selling 'agency arrangement or agreement will require the approval of the 
company in general meeting by special resolution. 

(ii) 
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17.62 Consequent on the abolition of systems of managing agents and secretaries 
and treasurers, it is no longer necessary to retain these provisions in the Act. Although our 
suggestion in that these sections may be deleted from the Act, at the same time, we· feel that 
the essence of section 324A which effected the .abolition of these two systems, should be 
retained with necessary safeguards in the new Act. Certain other sections (like section 249) 
which relate to managing agents or secretaries and treasurers or to erstwhile managed 
companies should be dropped. 

Sections 324 to 348J 351 to 369, 375 nod 377 to 383 : Managing Agt!ots and Secretaries 
and Treasurers · 

17.61 'Clause (b) to sub-section (1), which was added by the Amendment Act of 1974, 
imposes a monetary limit of monthly remuneration, of five hundred rupees. We feel that this 
limit is rather too low and should be raised to one thousand rupees per month. The proviso 
added to sub-section (lB) of this section has run out its utility after the commencement of the 
Amendment Act of 1974 and may, therefore, be dispensed. with. Similarly, the words "after 
the commencement of the Companies (Amendment) Act, 1974" occurring in sub-section (2B) 
may be done away with, these words being now redundant, Sub-section (2C) follows from 
the proviso to sub-section (lB) and should be dropped in the light of our suggestion to 
delete the proviso to sub-section {lB). So far as sub-section (2DJ is concerned, the reference 
to sub-section (2C) in this sub-section should be omitted. · 

Section 314 : Director etc .. not to bold office or place of profit 

(b) in all other cases, in the opinion of the Company Law Board (to be expressed on 
an application made to it in that behalf), the directors. possess the requisite 
qualifications for the practice of the profession-'.' 

where such services are related to the professions of law, accountancy 
(including taxation), medicine, engineering and architecture, the director 
possesses the requisite qualification.for practice of that profession; or 

(ii) 

(a) li) the services rendered are of a professional nature, and 

"Provided that any remuneration for services rendered by any such director in any 
other capacity shall not be so included if- 

17.60 This section deals with payment of managerial remuneration by way of com 
mission , on percentage basis. We have made certain recommendations on managerial 
remuneration in Chapter VI. Any amendment of section 309 has to await the acceptance of 
our recommendations relating to managerial remuneration. We are not, therefore, suggesting 
to recast the section anticipating the acceptance of the Government. We would, however, 
recommend the incorporation of a proviso in the redraft of section 309 on the following 
lines :- 

Section 309 : Remuneration of Directors. 

(i) In sub-section (2), in the proviso to clause {b) the words 'five thousand rupees' 
should be substituted by the words 'twenty-five thousand rupees'. 

(ii) For the removal of doubts, we also recommend that it .should be made clear in 
this proviso that the proviso applies to clause (b) of sub-section (2) and not to 
clause (a) thereof. 

(iii) In sub-section (3), the words 'five thousand rupees' should be substituted by the 
words 'twenty-five thousand rupees'. 

recommend the deletion of the proviso to .sub-section (I). Our further recommendations 
are- 
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17.67 We have examined the relevant rules of the Companies (Court) Rules, 1959, 
applicable in this behalf and find that there are two stages in the Court' procedure also. 
The first stage is the application stage (rules 67 to 78) and issue of directions by the Court 
for convening the meetings of the shareholders/creditors and the passing of the requisite 
resolutions with three-fourth majority both in number and value approving the scheme of; 
amalgamation at class meetings of shareholders of both the transferor and the transferee 
companies, and the submission of the report by the chairman of the respective meetings. The 
second stage is-after the procedural requirements of the Act have been gone through-the 
Court considers the scheme of amalgamation on merits and passes the final orders (rules 79 
to 84). We are informed that the Court issued notice to the Central Government only at the 
second stage of the proceedings. We have also been informed that the procedure before the 
Court takes at least 6 to 8 months before all the legal formalities are gone through, and the 
scheme is finally approved by the Court(s). Again, if one of the applicant companies is 
registered under section 26 of the MRTP Act, then in addition to the Court's sanction, the 
scheme has also to be approved by tbe Central Government under section 23(2J of the MRTP 
Act and the Central Government has to pass an order,. before the Courts can actually approve 
the scheme of amalgamation. This undoubtedly adds to the delay, If one or more companies 
to the scheme of amalgamation are situated in different States, then the applications have to 
be made before different High Courts. This is yet another reason why the matter gets delayed. 
After a careful consideration of all these aspects, we are of the view that it is necessary to 

17.66 Under the existing scheme of the Act, amalgamation of companies could be 
ordered by the Courts or by the Central Government (Sections 391 to 394 and section 396 of 
the Act). WhiJe in the case of approval by the High Courts, some procedural requirements 
(sections 391 to 393 of the Act) have to be gone through before the scheme becomes final, 
in the case of approval by the Central Government, a case of 'national or public interest' 
has to be shown to exist before the Central Government can exercise its power under section 
396 of the Companies Act. Even in the case of an order by the Central Government, there 
are some procedural requirements, but then these are not as elaborate as the procedure 
under the Companies (Court) Rules, 1959. The Central Government has so far been 
exercising its power under section 396 only in the case of wholly-owned public sector 
companies. The provisions of this section have not so far been applied to private sector 
companies although we do not see any legal bar against its application even in respect of 
private sector companies. Recently, under a notification issued by the Department of 
Company Affairs, pursuant to section 620 of the Companies Act, 1956, the word 'Court' 
occurring in section 394, as far as Government companies are concerned, has been substituted 
by the words "Central Government", thereby giving jurisdiction to the Central Government 
to approve schemes of amalgamation of Government companies. Thus, the Central Govern 
ment is already in a position to exercise power both under sections 39 l to 394 and 396 of 
the Act in so far as Government companies are concerned. This double option for Govern 
ment companies, in our view, can be reduced to a single option under section 396 only. 

17.65 The Committee received a large number of suggestions on the subject of 
amalgamation and generally the suggestions are for simplification of the procedural matters 
so that the time required to go through the formalities could be reduced and at the same 
time, costs of Iitigatron could be minimised. The Committee bas given very careful consi 
deration to these suggestions. 

Sections 390 to 396A : Arbitration, eompremlses, arrangements 11µd reconstructions 

17.64 We have recommended the abolition of the office of "manager" in Chapter V. 
Consequently, the provisions of sections 384 to 388A relating to managers should be deleted. 
Similarly, reference made to ''manage1·" in any section. of the Act should also be dropped. 

Sections 384 to 388A: Managers 

17.63 The provision o1 this section should be shifted to an appropriate place, after 
deletion of references to managing agents and secretaries and treasurers, dealing with recons- 
truction and amalgamation (present section 391 to 396). · 

Section 376 : Condition prol~ibiting reconstruction or amalgamation 
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1' • 
r 17.69 As anincidence.of amalgamation, the transferor company goes out "of existence 

and the Court orders dissolution of the transferor company 'without winding-up pursuant to 
clause (iv) of sub-section (I) of section 394. Before the transferor company is .dissolved, the 
Official Liquidator attached to the Court has to submit a report under the second proviso 
to· section 394(1) and on his certifying that the affairs of the company have not been conduc 
ted in a manner prejudicial to the interests of its members or to public interest.fhe Court 
orders dissolution. Conflicting views have been expressed by the Courts as to the exact scope 
of the said proviso. Calcutta High Court has consistently been holding the-view that the said 
proviso applies only in cases where one of the companies to the scheme of amalgamation is 
wound up or is in the process of being wound up, and that it will not apply to cases where 
there is. only a technical dissolution without winding up.· A contrary view has been taken 
by a Bench of the Karnataka High 'Court and according to that Court the proviso applies. 
in all cases. and it is necessary that the Court should have the benefit of the report filed by 
the Official Liquidator before any dissolution order can be made. Whatever may be the legal 
position, we feel that it may not be necessary for the Official Liquidator to make a scrutiny 
of the books and papers of the company and report to the.Court that the affairs of the com 
pany have not been conducted in a manner prejudicial to the public interests or. to the 
interests of its members, before the company can be dissolved. In the winding up Chapter 
we have already recommended that in the case of voluntary winding up, it is not necessary. 
that before the company is dissolved, the· Official Liquidator should file a report pursuant to 
section 497(6) or section 509(6) of the Companies Act, 1956. In the case of amalgamation too; 
as the matter is already before the Court, and the Court is expected to protect the interest of 

. everybody .concerned, it. is· not appreciated why a further report by the Official Liquidator 
pursuant to the second proviso to section 394(1) should .be necessary. We, accordingly; 
reeommend'that this requirement should be: dispensed with..» Instead, it should, be provided i.n. 

. (c) 

l. ' 

(a) single stage procedure commencing with a companypetition on-which the Courtwill 
issue notice to the Central Government (i.e., the Department of Company Affairs), 
the Ministry/Department concerned with the business activity of the amalgamating 

'company (transferor company) and such other person/authority whom the Court 
considers it necessary to be heard before passing a final order; 
with a view to affording sufficient time to the Government Departments/authori 
ties, the applicant company should serve an advance copy of the petition to the 
Central Government/Department authority and make a statement to that effect in 
the affidavit of service prescribed in Form No. 7 of the Companies (Court) Rules, 
1959 (with necessary modifications); · 
instead of both the amalgamating company (transferor company), and the' amalga 
mated company (transferee company) making 'two separate applications either in 
the same Court or in different Courts, there should be only one joint application to 
be made by the parties to the scheme of amalgamation .. The joint petition should 
be filed in the Court where the. registered office of the 'amalgamated company 
(transferee 'company) is situated. . · · · . 

(b) 

- . 
· 17.68 In 'the case of'{companies which~'.do not fall. within the purview of'the MRTP 

Aet, the existing procedure should continue except that we would recommend : 

In so far as companies registered under the MRTP Act are concerned, we are not 
suggesting any change from the existing procedure, There i~ a strong public purpose, in our 
view, to retain the powers of the Central Government to examine the proposal of merger etc. 
involving the question of concentration of economic power. However, in cases where the 
question as to whether the company is liable for registration under section ~6 of the MRTP 
Act or not, has not been finally' decided and the.matter is pending before the Central Govern 
ment oi: the .Coniinission; then in· such a case, _the, companies being parties to the scheme of 
amalgamation could file the petition tn the Court as per the existing provisionsrbut with'this 
modification .that in such .a case, the. applicant company/companies must mention ·in the peti 
tion the fact of the question of registration under section 26 being under determination, and 
also state the grounds as to why the' company/companies ~is/are not liable tobe registered 
under section ~§. The Court, while disposing of the petition, may .either await the final deci- 
sion on the matter of regi~~rationl,or(,iµake other appropriate or~ers. · · . 

cut downldelay, avoid~d11plication of procedures an?. incidentally, reduce litigation costs. We 
would, therefore, make the following recommendation :- r , 1· • 
- . ' 
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17.72 Elsewhere in the Report, we have recommended that in respect of small com 
panies (i.e., private companies with not more than five lakhs of rupees of paid up capital); 
the court, in respect of all· matters to be dealt with by court, should be the District Court 

17.71 There is another category of cases of amalgamation where, we feel, the provi 
sions of section 396 of the Companies Act, can be readily .invoked by the Central. Government 
in sanctioning schemes of amalgamation in the public interest. These cases pertain to amal 
gamation of sick industrial units with healthy units. In order to facilitate such amalgama 
tion, Finance Act No. 2 of 1977 had inserted a new section '72A in the Income 'Tax Act relax 
ing provisions contained in the Act relating to set off of accumulated business loss and unab 
sorbed depreciation allowance. The cases covered are of amalgamation of companies owning 
an industrial undertaking. The prerequisite for availing of the tax benefit is that the Central 
Government. on the recommendation of the specified authority, is satisfied that certain 
conditions specified in this behalf are fulfilled and thereupon the Central Government makes 
a declaration to that effect. The declaration referred to above will be made by the Central 
Government if three conditions specified in this behalf are fulfilled. Among them there is 
one condition that the amalgamation is in public interest. The Central Government has evolv 
ed certain guidelines for the purpose of determining whether scheme of amalgamation can 
be considered to be in the public interest or not. There is also a provision in the procedure 
laid down for this purpose that if the specified authority is satisfied that the scheme of amal 
gamation is in the public interest and that other conditions mentioned in section 72A(l) of 
the Income Tax .. Act are also fulfilled, it may indicate to the amalgamated and amalgamating 
companies that, in the event of amalgamation being finally effected on the lines of the scheme 
presented and approved by the specified authority, it would make a recommendation to the 
Central Government for making a declaration under section 72A(l) of the Income Tax Act. 
.The point of departure from the existing 'arrangements which we are emphasising is that in 
such cases of-amalgamation where the existence of public interest has been clearly acknow 
ledged by the specified authority, the scheme of amalgamation should be approved by the 
Central Government itself in exercise of its powers under section 396 of the Companies Act, 
1956, rather than by forcing the companies to approach the courts for this purpose under 
the provisions of section 391/394. This would in fact facilitate speedy amalgamation of 
sick units with the healthy ones an would thus advance the very purpose for which the 
benefit under section 72A of the Income Tax Act has been extended. We would, however, 

.suggest that the exercise of these powers under section 395 by the Central Government 
may -be confined to companies which do not come within the ambit ofthe MRTP Act. 
Wherever the amalgamating or the amalgamated company is covered by the MR TP Act, the 
scheme of amalgamation should still be on the existing lines under the Act. We would fur 
ther suggest that necessary rules may be framed by the Central Government for facilitating 
the passing of an order under section 396 on application being made by companies and for 
this purpose section 396 may be modified to confer powers on the Central Government to 
frame the necessary rules. . · 

17.70 We have earlier referred to the two alternative modes by which amalgamation 
of Government companies can be brought about by the' Central Government. Government 
companies, by their very nature, are meant to subserve publicinterest or public policy in 
some manner. The ownership of ,such· companies also vests in the public at large. In view 
of this ownership pattern, the interests of shareholders, which is one of the important inter 
ests to be taken care of in any scheme of amalgamation isnot likely to be adversely affected in 
case of amalgamation of G overnmaat 'compinies. The i nterests of creditors .are to be pro 
tected in any case irrespective of the authority passing the order of amalgamation. · _It can, 
therefore, be safely assumed that a scheme of amalgarmtion or merger of Government com 
pauies, which has been already carefully considered by the concerned Governmental authori 
ties; will be in public interest as gauged at the relevant time. We, therefore, see no difficulty 
in the Central Government-exercising its powers under section 396 in all cases of amalgama 
tion between Government companies. There need be no occasion for exercising of powers of 
the Central Government in respect of Government companies under section 391/394. 

the.section that _at the expiry of six months aftera certified copy.of the order of the Court 
approving the scheme of amalgamation is filed with the Registrar, transferor company should 
be deemed to have been dissolved. Even otherwise, section 559 already provides fora declara 
tion by the Court of any dissolution being void whether in pursuance of Part VII, or under 
section 394 or otherwise, and for passing such 'order as it may think fit. We think that this 
would afford sufficient protection' to any person 'to re-open the .matter within a period -of five 
years of the date of dissolution, as recommended by us in Chapter XV. 
~ ~ 1 .._ • 
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17.76 Some High Courts had expressed the view that the filing of abstracts once 
t. r~ry half-year with the Registrar of Companies under section 421 of the Act entails duplica 
tion of work for Court's receivers. Some of the High Courts do have their own rules which 
make it obligatory on the receiver to file regular accounts. They had also stated that even 
under the Code of Civil Procedure, Or. XL r. 3, the Court receivers supposed to submit the 
accounts to the Court. These High Courts have been of the view that except where the receiver 
is appointed by the Court in proceedings ur.der the Companies Act, 1956 there is no need to file 
the abstracts with the Registrar of Companies. The matter had been referred to other High 
Courts in India and their views were obtained. We, after careful consideration of the views of 
the other High Courts in the matter and also-the existing High Court Rules in this regard, do 
not consider it advisable to amend section 421 of the Companies Act. It was noted that the 
views of the High Courts were not uniform and some of the High Courts were positively against 
the proposed amendment. It was also felt that the existing provisions of section 421 have a 
salutary effect in so far as they are intended to benefit the general public including the share 
holders of the company who may not be aware of the legal proceedings. We also feel that 
under the High Court practice the receivers are required to file the statement of accounts every 

Sections 421 to 424 : Receivers and Managers 

17.75 We have recommended in Chapter VIII (para 8.31), that in the accounts of 
companies, a specific provision must be made for gratuity payment to its employees, if any 
such amount is payable under any law, or agreement with the employees. In this connec 
tion, we would also suggest that provisions on the lines of section 418 should be made in 
respect of gratuity fund or provision for employees. We also consider that it is in the in 
terest of corporate stability as well as employee-welfare that each year's liability for gratuity 
is provided and set apart from year to year. In respect of the pending liability as at the 
commencement of the new Act, suitable provisions should be made for contribution to be 
made to this fund in seven equal annual instalments. 

17.74 These provisions may be retained in the present form. No amendment is 
suggested except for minor changes as regards the references to certain Acts and Rules which 
have now been replaced by latest legislations. 

Sections 417 to 420 : Employees' securities and provident funds 

17.73 Section 46 of the Act brings all contracts by or/and on behalf of the company 
at par with contracts between private persons. The law of agency, which forms part of the 
law of contract, therefore, permits the company to remain an undisclosed principal, especially, 
in cases of contracts by persons who are supposed to have implied authority, e.g., the direc 
tors of the company. Although there may be some exceptional situations where, in an emer 
gency, someone acting on behalf of the company may enter into a contract without disclosing 
the name of the company, in actual practice, this type of agency relationship is likely to be 
abused by directors of some companies. The possibility cannot be ruled out that losses 
arising out of private contracts may be passed on to the company, after the contract has .revealed 
the loss, and to pass on the benefits arising out of any contract to those claiming to act in 
dependently after the contract has revealed the benefits. The provisions of section 416 are 
not, however, adequate to guard against such an abuse. Having carefully considered the 
balance of advantages and disadvantages of prohibiting contracts in which company is an 
undisclosed principal, we are of the view that not only such a prohibition is not likely to have 
any adverse effect on contracts by or on behalf of the company but that it would certainly 
have a salutary effect in preventing the abuses which the present provisions are likely to open 
up in favour of certain persons. We, therefore, suggest that section 416 should be deleted 
from the Act and a provision should be incorporated as a separate sub-section in section 46 
itself to the effect that "any contract by or on behalf of a company in which the company is an 
undisclosed principal shall be void", 

Section 416 !~Contracts by agents of company in which company is undisclosed principal 

within whose jurisdiction the registered office of the company is situated. This should also 
cover matters relating to amalgamation/reconstruction. As far as winding up is concerned, 
although the order of winding up will be passed by the District Court, we have recommended 
certain departures in the matter of post-winding up procedure in Chapter XV. 
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17.82 Section 620A of the Companies Act, 1956 gives power to the Central Govern 
ment to modify the application of the provisions of the Companies Act to this class of 
companies either in whole or in part. By virtue of this power, the pro"'.isions of the Act 

Section 620A : Application of the Act toloidhls. etc. 

17.81 Some peculiar and special class of companies are functioning mostly in the 
Southern States which are recognised in the Act as "Nidhis", "Mutual Benefit Societies" 
and "Permanent Funds". These companies are sui juris and present peculiar features. 
They are companies incorporated and registered under the Act of 1913 or the earlier Com 
panies Acts which were in force prior to coming into force of the Indian Companies Act, 
1913. The objects of these companies, inter alia, are to enable the members to save money, 
to invest their savings and to secure loans at favourable rates of interest. They inculcate 
the idea of thrift and compulsory saving in the minds of the poor and middle-class people. 
The companies have a fixed capital consisting of shares of one rupee each. The shares are 
not offered to the public for subscription but allotted to those who desire to take advantage 
of the benefits offered for depositing or borrowing money. The other very important feature 
of such companies is that they have transactions only with the members and not with the 
public: The membership of these companies generally runs to thousands. The membership 
of one of the premier and an ol~ nidhi co~pany in Madras was over_ 10,000 about 15 years 
ago. Since such types of companies were registered under the Compames Act, 1913 and even 
under earlier Acts, they continue to be administered by the provisions of the Companies 
Act, 1956. 

Section 616 : Application of Act to Insurance, banking, electricity ~supply and other 
companies governed by special Acts 

17.80 Although the heading of the section may be retained, it ls felt that a general 
provision, as in the present clause (d) of the section, would be quite sufficient and it is not 
necessary to repeat the various Acts in the section as at present. 

17.79 The fees may be raised to rupees two from the existing rupee one, in this 
section, 

Section 610 : Inspection of documents 

17.78 The provisions of Part IX containing these sections may also be omitted. At 
present, it is only permissible for an existing company to register under the Act. We feel 
that the obligation to register under the new law should not be left to the option of the 
company and should rather be compulsorily enjoined on all existing companies. A provision 
is only to be retained to the effect that on registration of a company under the new law, there 
shall be no change in the rights and liabilities of the company in respect of existing property; 
debts, etc, All companies may also be automatically issued a new incorporation certificate by 
the Registrar of Companies and for this purpose the companies will be required to file their 
revised memorandum and articles. 

Sections 565 to 581 : Companies authorised to register under this Act 

17.77 These sections contained in Part YIU of the Act may be deleted. One single 
provision may be made to the effect that all companies shall henceforth be governed by the 
new law which is to replace the existing Act and that, for this purpose, any company regis 
tered under the. previous companies laws may. if necessary, form themselves under the new law. 
If they have not already done so, a time limit of two years may be provided, in case there is 
any difficulty in falling with the new law which is expected to come into force. - · 

r Sections 561 to 564 : Application or Act ~o companies formed or registered under previous 
companies laws 

month. and, in case copies of these accounts are only to be filed with the Registrar, it would 
only throw additional. burden on the receiver as against the present provisions under which. 
the receiver is expected to file only half-yearly statement of accounts. We, therefore, suggest 
no amendment ofthis provision, · · · ' 
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(i) 'Table A' should consist of two parts-Part I laying down 'Compulsory Regula 
tions' and Part II laying down 'Optional Regulations'. 

(ii) The present regulations SO to SS, 57, 58, 60, 64, 71, 74 to 76, 82 to 84, 91, 94, 
95 and 99 should find place in the revised 'Table A' in Part I dealing with 

-.. •Compulsory Regulations". Also, sectio1:1s 83, 171, 172, 187, 187A and sub-section 

17.85 There are many sections in the Act which recognise the supremacy of the 
articles of association with respect to the matters dealt with in those sections. We feel that 
there is no justification for retaining these . provisions in the main Act and that they should 
be incorporated as part of the 'Table A'. This is· because the statute does not make them 
mandatory. There are, of course, other sections which, while permitting a thing to be· done 
if authorised by the articles, do serve a broader public purpose and these, in our opinion, 
are the ones which must be compulsorily observed by the companies in the larger interests 
of the shareholders and the public. We feel that these provisions too should not :figure in 
the Act and we would recommend that 'they be taken to 'Table A'. However, we would 
provide in 'Table A', a provision that these regulations which may be called "Compul 
sory Regulations" will be deemed to have been adopted by a company even if it has not 
adopted 'Table A'. It is in this light that we make the foJlowing suggestions :- 

Sched.ules I to xm 

17.84 Having regard to the fact that 'Nidhi' and other types of companies are pecu 
liar to a few States in the Union, and in view of the further fact that the activities of the 
company are not only limited in nature but are also confined to a particular region, it may 
not be desirable to extend the provisions of the Companies Act, 1956 to such companies. 
As stated earlier, some of the sections of the Companies Act are not applicable to 'Nidhi' 
companies. We have also been considering the desirability of extending certain benefits to 
small companies with a paid-up capital of less than. Rupees five lakhs and to niake the 
availability of administrative machinery as far as possible near to the place of their opera 
tion .. It would, therefore, be fit and proper if the control and supervision over the working 
of 'Nidhis', 'Mutual Benefit Societies' and 'Permanent Funds' is administered by the respective 
States where such companies operate. The Tamil Nadu Government appears to have taken 
the initiative in the matter and brought forward a State Legislation to deal with non-trading 
corporations. We would, therefore, suggest that the administration of 'Nidhis', 'Mutual 
Benefit Societies' and 'Permanent Funds' should be taken over either by the respective State 
Government or through a special Central legislation. In fact, this will facilitate the working 
of such companies to a great extent and will obviate the need to approach the Central 
Government for approval under the Companies Act for payment of remuneration to 
managing or whole-time directors which, we are informed, is generally not over Rupees one 
thousand or Rupees two thousand. Incidentally, this will .also help the Registrars in devot 
ting their time of supervision o~er bigger and more important companies. 

17.83 The Tamil Nadu Government enacted a new Act: called the Tamil Nadu 
Non-Trading Companies Act, '1972, which applies 'to companies which have been registered 
under the Companies Act, 1956 or any of the earlier Acts, and whose business consists of 
"non-trading activity" and such activities are· confined to the 'State of Tamil Nadu. It is 
likely that the other States also may enact State laws governing the activities of non-trading 
corporations whose activities are confined to a single State.' 

have .been modified and some of the more.important sections are inapplicable to ~Nidhis' and 
41\lutual Benefit Societies'. Some of the sections which are not applicable to 'lfidhi' companies 
are 53 (I), 81, 159, 205 (5) (b), 207, 295, 309 of the Act. One of the reasons for modifying 
the Act in relation to such class pf companies is the unwieldy membership of such com 
panies, and also the limited nature· of .activities' of such companies. From the company law 
angle, there is nothing special about such class' of companies which deserves-to be regulated. 
In fact, these companies. cause a problem to the Department in as .. much as there are general 
complaints of mismanagement of the. affairs. of the company, preferred by some of the dis 
satisfied members who are either not given loan when they 'Yant, or they or their represen 
tatives have not been able to get themselves appointed on the Board. The' affairs of such 
companies are generally managed by a close group, who are able to wield authority, and the 
management generally continues undisturbed for a number of years. There have also 
been complaints in respect of some of the 'Nid~is' regarding misappropriation of funds. 
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Rules and Forms - 

17.94 After the present Act came into force, a total of 45 Rules, one Order and one 
Regulation have been notified. These Rules affect substantially the working of the Act and 
can be said to be the instruments through which the Central Government seeks to exercise 
its powers. The 'rule making p_ower o.f the Central Government is conferred by section 642 
of the present Act. Under, this section, the Central Government rs empowered to frame 
rules for any specific 'matter which is required to be· prescribed under any-specific provisions 

• r 

17;93 We have already suggested the transfer of sections 108A to 108H!to the'MRTP 
Act; 1969. Consequently, Schedule XlII, dealing with specified industries mentioned in 
section 108B should be transferred to the MRTP Act. 

17.92 We [have "made certain suggestion in "para 17.109 relating to repeals and 
savings. Schedule XII, dealing with enactments repealed should undergo changes in the light 
of our suggestions made elsewhere in this Report. 

. ·- 
17.91 Schedule XI reproduces sections 539 to 544 with some minor changes in 

wording for the purpose of applying these sections to cases where an application is made 
under sections 397 or 398. We would suggest the deletion of this Schedule and instead 
provide in section 406 that provisions of 539 to 544 will apply, mutatis mutandls, subject to 
an application under 397 or 398. 

17.90 We are "suggesting certain modifications of Schedule X relating to fees to be 
paid to the Registrar in paras 17.99 to 17.105. 

17.89 We have also recommended in Chapter VII that certain amendments are to 
be carried out in the Form of Proxy given in Schedule IX. · 

17.88 The present Schedule VII, dealing with [powers of managing agents and secre 
taries and treasurers and Schedule ,YIU, dealing with declarations to be filed by them, being 
redundant, should be done away with. 

17.87 'Table F' does not have much special significance as far as the Companies Act 
is concerned and, therefore, may be dropped. 

17.86 'Table C' should be modified. consistent with our recommendation in Chapter 
IV that guarantee companies shall, in future, engage in activities covered bysub-section (l) 
of section 2S. This will necessitate redraft of the third clause of the model memorandum. 
Changes should also be effected in the model articles in 'Table c• to the extent such modifi 
cations are necessary consistent with our recommendations elsewhere in this Report. We 
have also recommended in Chapter IV that companies limited by guarantee only will be 
permitted to continue as such or be registered in future only if they are registered under 
section 2S of the Act. All other guarantee companies should be required to convert them 
selves compulsorily into companies limited by shares. In the light of this recommendation, 
we suggest deletion of+Table D' from the Act. With the abolition of unlimited companies 
as suggested by us, 'Table E' shall also be dispensed with. . ' 

{1) of section 190 should find place in Part I dealing with •Compulsory Regula 
-tions', Consequently, we would suggest the deletion of the provisions of these 
sections. 

(iii) The provisions of .sections SO, 53, 54, 91. 92, 178 to 181 and 183 to 185 should 
find place in Part II dealing with 'Optional Regulations'. . ' 

(iv) Some of the regulations in the existing 'Tabie A', as listed out in the Annexure, 
may be taken out of 'Table A' or should bej modified in the manner indicated 
in the Appendix, for reasons explained therein. · · 

. . 
(v) Following. our recommendation in Chapter VII (Protection of Shareholders' 

Interest), we would suggest the incorporation of suitable provisions in Part I of 
'Table A' to the effectthat proxies shall have right to vote on a show of hands as 
well as on a poll and shall also have the right to speak at the meeting. · 
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. . 
17.99 ~ Section 611 stipulates that in respect of several matters mentioned in Schedule 

X fees are payable for registration of companies and for filing of documents etc., as laid 
d~wn in that Schedule. According to this Schedule, the filing fees vary according to the size 
of the companies as determined by its authorised capital and for this purpose companies have 
been classified into four categories - (i) with authorised capital upfo Rs. l lakh, (ii) between 
Rs. 1 lakh and Rs. 5 lakhs, (iii) between Rs. S lakhs and Rs. 25 lakhs, and (iv) Rs. 25 Iakhs 
or more. The fees payable for filing respectively by each category of companies for each 

- document is Rs. 1 Sf-, Rs. 30/.;:; Rs. SO/-' and Rs. 60/~ The scale of fees prescribed is in a way 
indicative of the workload involved at the Registrar's office as well as the capacity of- the 
companies to pay. 

Fees payable to the Registrar 

17.98 In the light of our several recommendations dealing with the exercise of govern 
mental powers under the l?-ew administrative .!lla~hinery, the present r_u~es and forms will 
undergo substitutions, deletions and modifications, New rules and forms may also have to be 
prescribed by the Company Law Board or the Central Government. Even as the law stands 
at present, there is considerable scope for reducing the number of forms and. eliminating some 
of the unnecessary details contained therein. We have received suggestions for doing away 
with or modifying some of the existing forms which we have passed on to the Department 
and we do not consider it necessary- to . make specific recommendation with regard to 
forms. : · · 

17 .97 We also recommend that section 642 should contain an additional provision- to 
the effect that wherever the Central Government, by virtue of any provisions of this Act,:is 
required or authorised to accord approval, sanction, 'consent, confirmation or- recognition' to 
be accorded by that Government in relation to any matter-or to give any direction or grant 
any exemption in relation to any matter, then the same shall be accorded, given or granted 
only in accordance with rules framed in this behalf. '· 

17:96 Again, Rule 4A of the General Rules and Forms to which we have referred is 
not at. all adequate to inform company promoters about the criteria followed by the Central 
Government in exercise of the powers conferred by sections 21 and 22. The result has been 
to force the Central Government to issue detailed clarifications from time to time, especially 
on the question of desirability of name. We would suggest that the substance of these clari 
fications should also be incorporated in Rule 4A. There are also other sections conferring 
powers on the Central Government to accord approval or issue· any order which still remain 
uncovered by any rules framed by the Government. - .. 

' .. . . 
·. 17.95 Although the general approach in framing rules to facilitate the exercise of . 

. goverumeatal power has been retairied in framing the rules under the Companies (Central 
Government's} General Rules & Forms, 1956, and thus, certainly fall into a pattern suitably 
developed for the administration of the Act, we may observe that this pattern may be 
advantageously followed even in respect of some other sections calling for even suo motu 
exercise of governmental powers. Section 396, for example, empowers the Central Govern 
ment to. order the merger of two or more companies 'in national' interest. There are, how 
ever, no rules, forms or notifications which would give even remote idea of the considera 
tions, the Government may have in mind in ordering such merger or even as regards the 
permissibility of an application being made under this section by 'companies desirous of 
having such merger. This question has assumed': added significance in the light of the pro 
visions made recently in the Income Tax Act incorporating new section 72A for facilitating 
the merg~r o~ sick with healthy units. 

of the Act, It is also an enabling section empowering theCentral Government to frame rules 
for any specific section, .even if. the requiremeat.of the section doej> not specifically enjoin 
upon the Central Government to do S?· The b_µlk: of the present. rules and fqrm(prescdbed by 
the Government under , the Companies (Central Government's) General Rules & Forms, 
1956 were -framed' by the Central Government under the general power conferred by section 
642. These rules mostly relate to those provisions of the Act which require the Central Go 
vernment to-exercise some powers. We, however, feel that, as indicated in the next few 
paragraphs.certain broad directions .may be kept in- view before the Government undertakes 
a detailed review of the rules and forms while bringing the new law on the statute book. • • • • . • I,,_ • 
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17.101 Fo~ associ~tions not for profit or g~mrantee companies, we would in future 
recommend an annual filu~g fee of Rs. 100/-. This would be consistent with the estimate of 
annual fee that we have arrived at for each of the four categories, viz. ten times the fee for 

' . , 

Rs. 560/- 

Rs. 34.I 0 lakhs 
. 

7. 19% of Rs. 1.80 crores 

8. Fees payable by each of 6,082 
companies in this category 

Rs. 1.80 crores 

19,28,065 

19% 

3,64,920 

60 

6,082 
1. Number of companies with nominal share 

capital of Rs. 25 lakbs or more 

2. Relative weightagc (the present filing 
fee of Rs. 60/- per documentrepresenting 
the weigbtage) - 

3. Number of companies of this category - 
as compounded by the weight 

4. Total number of 46,856 companies com 
pounded on the same basis as in (3) above 

S. Percentage of (3) to (4) 

6. Total filing fees realised by the 
Registrars in 1977 

The above estimates of annual fees for different categories of companies have been 
arrived at on the basis of weightage as represented by the graduated scale of fees prescribed 
in Schedule X which varies from Rs. 15/- per document for the smallest company to Rs. 60/ 
per document for the large size company; the weightage has been determined by the fee per 
document serving in a way as the indices of corresponding workload involved. This technique 
of estimation, based on the rule of proportionality arid yet taking into accounttherelative 
weights, may be illustrated as follows :-;- · 

iJ For a company having a nominal_ Rs. 140/- 
share capital of less than or say 
Rs. 1 lakh Rs. ~50/- 

ii) For a company having a nominal .Rs. 2so1- 
share capital of Rs, 1 lakh or or say 
more but less than Rs. 5 lakhs Rs. 3001- 

iii) For a company having a nominal Rs. 470/- 
share capital of Rs. 5 .lakhs or or say 
more but less than Rs. 25 lakhs Rs. 500/- 

iv) For a company having a nominal Rs. 560/- 
, share capital of Rs. 25 lakhs or say 

or more Rs. 600/- 

17.100 Suggestions have been received by tbe Committee from various quarters that 
it will be desirable to prescribe a consolidated annual fee for each company in place of the 
dusting system of charging fee for filing of each document, thus eliminating clerical work to 
some extent in the Registrar's office and 'also inconvenience for companies. The Committee 
is of the view that there is considerable merit in this snggestion and would, therefore, recom 
mend to the Government to amend section 611 and Schedule X to provide for. annual fees to 
be paid by companies, the present classification for' purpose of determining the annual fees 
payable by each category of companies remaining the same. An attempt was made to arrive 
at some estimated figure of the annual fees payable by each category of companies. But it was 
not possible to make a detailed study of the frequency of filing of documents by each 
category of companies. However, some rough estimate could be worked out and on the basis 

. of these estimates tl:e Committee; would suggest for the consideration of ihe Government 
the following scale of fees to be paid annually by companies for filing or -recording of 

·do~uments :~ . 
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(a) If a party has intimated to the Registrar within 15 days after presentation of 
document his desire not to .proceed with the registration and the Registrar has 

17.104 The office of Registrar is an Office of Records which preserves the documents/ 
returns filed with him. He renders service to the public by scrutinising the documents filed 
with him before he registers/files or records the documents/returns. The fee is charged for 
the services rendered by the Registrar. The question whether Registrar has rendered any 
service or not is a question of fact to be decided in accordance with the circumstances of 
each case. In a reported case Ratanshi Panchan Tonk vs Registrar of Companies 40 Company 
Cases p. 26, it has been held that where the person who submitted the documents for regis 
tration does not, for any reason, desire to proceed with the registration of the company, in 
the absence of statutory provisions for refund of the fees paid, the person who bas paid the 
fee has no right to get back the fee. However, as the fees are essentially in the nature of 
payment for services rendered and tend to be on the high side being calculated on an ad 
valorem basis on the nominal value of the share capital of a company, it is worthwhile to 
make a provision in the Act authorising the grant of refund particularly in cases where in the 
party does not wish to proceed with the registration before the scrutiny has been completed 
or other services rendered by the Registrar. It is suggested as follows :- 

17.103 Section 611 read with Schedule X also prescribes the scale of fee that shall 
be charged for registering a company. The registration fee is on a graded scale depending 
upon the nominal share capital of the company in cases where the company has a share 
capital. Items I and 2 of Schedule X prescribe the registration fee. The minimum registra 
tion fee is Rs. 200/- and the maximum is Rs. 40 lakhs. Sometimes, the promoters, after 
they have submitted the Memorandum and Articles of Association and the other Forms to 
the Registrar, for registration inform the Registrar subsequently that they do not desire to 
have the company registered. In majority of cases, the Registrar, soon after the documents 
are filed with him would have examined the documents and either would have kept the 
certificate of incorporation ready or would have called upon the parties in writing to furnish 
additional information or carry out certain corrections or do some other act to complete the 
documents. The question for consideration is, whether either the whole or any part of the 
registration fee should be refunded to the promoters wherever they do not desire to have the 
company registered. Sometimes, an injunction order might have been served on the Registrar 
not to register a company and later, the parties settle the matter and decide not to register 
the company. The question is whether in such cases refund of registration fee should be 
allowed. 

ii) 

Items 5 and 6 may be combined and in each of the sub-items representing the 
categories of companies, viz. (a), (b), (c) and (d), the words 'a fee of' may be re- 
placed by the words 'an annual tee of'. 
Similarly, items 13 and 14 may be combined and the words ~a fee of' may be re 
placed by the words 'an annual fee of'. 

iii) The amount shown against each item may be changed as per our recommenda 
tions above. 

i) 

17.102 We.would also suggest some consequential changes in section 611. The first 
proviso to sub-section (l) of this section is no longer necessary and may be deleted and a 
suitable provision made in the Act in view of our suggestions made in para 17 .78 of this 
Chapter. Similarly, the second proviso being redundant, in the light of our suggestions for 
the annual fees, may be deleted. In sub-section (2), the words 'ten times the amount of fee 
so specified' may be substituted by 'the annual fee so specified'. This suggestion will keep 
the maximum amount of additional fees within the present limit. Schedule X may be amen- 
ded as follows :- · 

filing a single document. The annual fees suggested by us would appear to be reasonable on 
the assumption that on an average a company would be filing approximately ten documents 
per year out of a total of about 55 types of documents and returns at the maximum which 
may be filed by the company with the Registrar. We have, while providing onthe basis of 
an average of ten returns to be filed by a company, also taken into account the reduction in 
the number of returns and documents under the new law as weU as the requirement of filing 
some additional returns or intimations with the Registrars, as suggested by us in the other 
parts of the Report. 
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17.107 There are a large number of. sections in the present Act which had been 
introduced as transitional provisions to facilitate company governed by previous laws to fall in 
line with the present Act. By now, these sections have all become redundant and may be 
omitted. Examples of such sections are sections 24, 370A, etc. There are also a number of 
sections which will become redundant or will undergo considerable modifications in the light 
of our suggestions to be incorporated in the new Jaw. · Thus, ·section 28 shall have to be 
modified to provide that all companies must adopt or shall be deemed to have adopted the 
regulations contained in Part I of 'Table A' -and that the regulations contained in Part Il of 
"Table A', in so Jar as the articles of the company do not exclude or modify those regulations; 
shall also be deemed to have been adopted. Again, in the light of our suggestions relating to 
classification of companies, section 29 will undergo consequential change. Section 170 will 
undergo change consequent on our suggestions to transfer sections 171 and 172 as compulsory 
regulations· to 'Table A'. Further, as we have suggested deletion of sections 157 and 158, 
there will be consequent deletion of Regulation 69, as already suggested by us. All provisions 
in. the Act dealing with, or having .reference to, managing agents and secretaries and trea 
surers may be omitted, after providing for certain safeguards as suggested later. In some of 
the sections of the Act, the expression 'if authorised by Articles or by ordinary resolution' occurs 
while in some of the other sections the expression •jf so authorised by· Articles or by special 
resolution' does occur. We would suggestthat as the new law is drafted, the alternative to 
authorisation by Articles should be taken away and only the words 'if so authorised by 
Articles' should occur. Similarly, following our suggestions to eliminate certain concepts 
like those of stocks and share. warrants, all references in the Act to these terms should be 

1 'I 

1 
~ 7.106 There are various areas in : which corporate discipline cannot be achieved by 

mere amendments of both the Acts. Since the independence of the country and particularly 
after the role that has been developed for the public financial institutions, the industrial 
growth has come to be what it is today; but at . the· same .time, it is not the Companies Act 
or the MRTP Act which.can 'take care of the total financial discipline that is required for 
management of corporate sector, whether it be in public or private sector. It is well-known 
that the financial institutions have substantial stake by way of participation in share capital 
and loans and also have their nominees on the Board of Directors of various companies. Their 
role has become very vital for the industrialisation of this country. The mere •investment 
in share capital as well as loans or having legal powers for conversion of loans into equity or 
nominating the directors have not proved 'to be enough. Instances are not wanting where the 
industries have become sick in spite of the substantial participation of the financial institutions. 
This is a matter of grave concern. It is very necessary, therefore, that the role of the financial 
institutions should be re-oriented in a manner that there is an effective participation of a 
nature which encourages and achieves industrial growth and, at the same time, ensures 
confidence in the general public with the role played by. the financial institutions. The role of 
financial institutions is not to be looked upon merely as an investor or a financing .agency but 
more as a developmental agency. "Industries iu our country have developed largely through 
the mechanism of corporate sector and, therefore, the role the financial institutions play is very 
vital. This Committee recommends that in order to help rapid industrialisation what is needed 
is that, apart from the recommendations that are made elsewhere in the Report, the role that 
bas to be played by the financial institutions ·has to be not only-of profit-making but also from 
the point of view of the national growth which will lead to rise of income of the citizens by 
and large. For this purpose.ithe financial .institutions must play a more participative and 
purposeful role in the development of various sectors of the economy, and the Government 
should lay down clearly well-defined policy on this aspect .. · 

General 

17.105 We are sure that the mode of payment by way of an annual fee will give good 
deal of relief to the companies, not excluding the smaller .ones, We also feel that this will 
simplify and streamline the present procedure. 

(c) No refund in any other case. 
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Where such an intimation has been given after 15 days but before 30 days and the 
Registrar has not rendered any service, 50 per cent of the Registration fee may· be 
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(b) 
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Repeals and Savings 

17.109 We would suggest that the present Act 1 of 1956 be repealed and a new Act is 
passed by the Parliament in its place. It would, however, be necessary to have certain saving 

(4) The Court (whether the company is in process of being wound up or not) may 
enlarge or abridge any time for doing any act or taking any proceeding allowed 
or limited by this Act or any rules or regulations thereunder upon such terms 
(if any) as the justice of the case may require and any such enlargement may be 
ordered although the application for the same is not made until after the time 
originally allowed or limited." 

may determine what notice or summons is to be given to other persons of 
the intention to make any such application or of the intention to make such 
an order, and whether and how it should be given or served and whether 
it should be advertised in any newspaper. 

(d) 

(a) may, either of its own motion or on the application of any interested person, 
make such order as it thinks fit to rectify or cause to be rectified or to 
negative or modify or cause to be modified the consequences in law of any 
such omission, defect, error or irregularity, or to validate any act, matter or 
thing rendered or alleged to have been rendered invalid by or as a result of 
any such omission, defect, error or irregularity; 

(b) shall before making any such order satisfy itself that such an order would 
not do injustice to the company or to any member or creditor thereof; 

(c) where any such order is made, may give such ancillary or consequential 
directions as it thinks fit; and 

(3) Without affecting the generality of sub-section (1) and sub-section (2) of this 
section or of any other provision of this Act, where any omission, defect, error 
or irregularity (including the absence of a quorum at any meeting of the com 
pany or of the directors) has occurred in the management or administration of a 
company whereby any breach of any of the provisions of this Act has occurred, or 
whereby there has been default in the observance of the memorandum or articles 
of the company or whereby any proceedings at or in connection with any meet 
ing of the company or of the directors thereof or any assemblage purporting to 
be such a meeting have been rendered ineffective {including the failure to make 
or lodge any declaration of solvency pursuant to section 488), the Court - 

No proceeding under this Act shall be invalidated by any defect, irregularity or 
deficiency of notice or time prescribed or provided by this Act unless the Court 
is of the opinion that substantial injustice has been or may be caused thereby 
which cannot be remedied by any order of the Court. 

(2) The Court may, if it thinks fit, make an order declaring that such proceeding is 
valid notwithstanding any such defect, irregularity or deficiency. 

(I) 

17.108. In order to prevent invalidation of the proceedings by reason of defects, 
irregularities or deficiencies in notice or time prescribed or provided by the Act, it is necessary 
to introduce an omnibus clause enabling a Court to pass orders obviating consequences that 
would flow from such invalidation. A useful precedent is to be found in Company Legislation 
in Australia and we would recommend the adoption of a similar provision in the Act. As 
will be noticed from the draft as proposed below, the Court will be required in each case to 
satisfy itself that orders negating or modifying the consequences in law of any omission, defect, 
error or irregularity would not do injustice to the company or to any member or creditor 
thereof. We would, accordingly, recommend the following provision, namely:-: 

eliminated. Again, as we have suggested that in future preference shares must always be 
redeemable, necessary changes will have to be introduced in section 80 of the Act, taking care, 
inter alia, to see that the company does not make these shares irredeemable by not calling a 
part of the amount due on the shares issued, as is now permissible by virtue of proviso 
(b) to sub-section (1). 
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provisions so that advantage cannot be taken by any person of the repeal of the present Act. 
Thus, prosecutions started under the present Act before the commencement of the new Act 
should continue to be governed by the provisions of the repealed Act. However, any order 
passed by the Court, or any approval given or order passed by the Central Government, the 
Company Law Board or the Registrar of Companies or any other authority under the 
Act shall not be affected if passed or given prior to the commencement of the new Act. A 
provision should also be made to the effect that as regards the provision against appointment 
of managing agents, secretaries and treasurers or their associates to any office or place of profit, 
the provisions of the repealed Act shall always be deemed to be in force. As it is difficult to 
visualise all the difficulties which are likely to arise by reason of the repeal of the existing 
Act, aprovision should also be made to the effect that the Central Government may, by 
general or special order, do anything not inconsistent with the provisions of the new Act, 
which appears to it to be necessary or expedient for the purpose of removing difficulties. 
Such general or special orders of the Central Government may provide for the adaptations or 
modifications subject to which the repealed Act may apply in relation to any company or class 
of companies. 
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L . 

, . . 
Regulation 93 is [redundant and may be deleted. 

, Regulation 87 will be deleted in' view of the' Dividend Rules. 

Regulation 68 will merge with section 50 which is being shifted to Regulations. 
Regulation 69 will be deleted in view of the abolition of sections 157 and 158. 

Regulation 72 will be deleted· in view of section 260. 

Regulation 73 will be deleted in view of section 285, as amended. 
Regulation 80 will _~e deleted.in view of section 290. 
Regulation 81 will be deleted in view of section 289. 
Regulations 82 and 83-References to 'map.ager' should be deleted in view of the abolition of 
the office of manager suggested by us. - · 
Regulation 86-The words 'subject to the provisions of the Act' should be added. 

Regulation 2 will be deleted in view of section 80(1 ). 
Regulation 3 will be deleted in view of sections 103 to 106. 

Regulation 3(2) may be shifted to the Act and made applicable in case of special resolutions. 
Regulation 4 will be deleted in view of section 106. 
Regulation 5 will be deleted in view of.section 76. 
Regulation 6 wil] be deleted in view of sections 153 and I 87C. 
Regulations 1 and 8 will be deleted ·in view of Certificate Rules and subsequent provisions in 
the Act, namely, sections 112 and 113. 
Regulations 19 and 20 will be deleted in view of section 108 and Company General Rules and 
Forms. 
Regulations 36 to 39 will be deleted in view of the abolition of 'Stock' and 'Stock holder'. 
Regulations 40 to 43 will be deleted in view of the abolition of 'Share warrant'. 
Regulations 44 and 45 wi!J be deleted in view of section 94. 
Regulation 46 will be deleted in view of section 100. 

Regulation 49 will be deleted in view of section 174. 
Regulation 56 will be deleted in view of the suggested change in the new law, namely, voting 
by show of hands and on poll. 
Regulations 61 to 63 will be subject to the changes in the subtantive law. 
' , 

Regulations recommended by us to be modified°or taken out of tbejprcsent 'Table A' 
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18.13 The existing definition of 'officer' may be modified to exclude reference to 
managing agents and secretaries and treasurers and to include 'an accountant." as defined. 

(Para 3.3) 

18.12 The definition of 'investment company' as in section 372(10) and Note (1) to 
Schedule VI may be modified to exclude a private company and to include only those public 
companies who are carrying on busin.ess of only underwriting or dealing in shares, deben 
tures or other securities. The revised definition should be incorporated in the definition 
section and section 372(10) and Note (0 to Schedule VI may be. deleted. This will prevent 
investment companies from functioning as catalyst of corporate control. (Para 3.3) 

18.11 The definition of 'debentures' should be modified to exclude issue of unsecured 
debentures. (Para 3.3) 

18.10 The definition of •Court' may be amplified to include the Registrar and the 
Company Law Board as it has been elsewhere suggested that they may be. clothed' with 
powers to impose penalties for contravention of certain provisions. . . (Para 3.3) 

18.8 The definition of 'company' may be simplified to· indicate company registered 
under the existing Act or any other Acts, ordinances etc. before the commencement of the 
existing Act. (Para 3.3) 

18.9 The definition of 'Company Law Board' may be simplified as suggested. , 
· (Para 3.3) 

18.7 · The definition of book and/or paper may be modified to include book .of account. 
(Para 3.3) 

(Para 3~3) 

(Para 3.3) 

., 
18.5 'Articles' and ·memorandum' may be redefined as suggested. 

18.6 The existing definition of 'Board' may be modified as suggested. 

18.2 The existing definitions of 'alter' and 'alteration' and 'modify' and 'modification·' 
may be combined in one section. · . (Para 3.2) 

18.3 The existing definition of 'member' in clause (27) of section 2 may be replaced 
by the definition of 'member' in section 41. The latter section may be deleted. (Para 3.f;) 

18.4 Section 2(41) relating to definition of 'relatives' may be redrafted on the lines of 
the provisions of section 6 along with an Explanation that if one is related to the other within 
the meaning of this clause; the latter shall also be deemed to be related to the former. 
Schedule I-A may be amended to include brothers and sisters of mother and father. 
Section 6 may be deleted. · (Para 3.2) 

, 
Chapter III': Concepts and Definitions 

18.1 Having regard to the relevance of existing concepts and definitions to the 
changes being suggested in the present law, the need for a more rational arrangement of the 
provisions of the Act and also in view of certain departures from the existing scheme as 
suggested by the Committee, appropriate recommendations are being made relating t.o. th~ 
concepts and definitions by way of consolidation and re-arrangement, modifications, addi 
tions and deletions. (Para 3.1) 

l 
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- ' 
18.25 The definition of a 'private company' will remain as at present in section 3 (I) 

(iii) of-the Act. Such a company will, .however, he prohibited from accepting deposits or 
borrowing money, from the public, except from its own directors, shareholders and their 
relatives. It shall .also be prohibited from borrowing long-term loans of more than three 
years from public financial institutions in excess of rupees ten lakhs, Whenever the turnover 
of a private company exceeds rupees one crore in any financial year or whenever, in any 

_ , 18.24 Guarantee companies must, in future, be required to be formed only as public 
limited companies and for the purposes enumerated in section 25 of the Act. The Central 
Governrneni should be empowered to issue directive to the existing guarantee companies for 
either g'et'ting themselves registered under the provisions corresponding to the present section 
25 'o.f the Act or converting themselves into companies limited be shares. (Para 4.3) 

18.23 The class.of unlimitedcompanies should be ·abolishe'd and clause (c) of sub 
section (2) of section 12 and section 32 should be deleted. The existing 
unlimited companies should be compulsorily required to convert themselves into limited 
companies. . (Para 4.2) 

18.22 While the basic classification of companies into public and private limited may 
be retained, a few structural changes within this broad classification are called for. 

' • · · · ,, ' - ''(Para 4.1) 

18.21 References to words and expressions which have become redundant may be 
suitably changed or omitted, , (Para 3.5) 

Chapter IV: Classification of Companies 

18.~0 For' those expressions and definitions not defined in the 'Definition' section 
itself, attention should be drawn in this section by way of cross-reference. ~Para 3.5) 

18.19 Clauses (3), (4), (16), (18A), (24); (25), (34) and (44) of· section 2 may be 
deleted,' either because they have become redundant or are otherwise no longer necessary to 
be retained here. ' ' . ' (Para 3.5) ,,_ 

', 

. , (i) Accountant 
(ii)-: Auditor 
(iii) . Free reserves 

(iv) Managing/whole-time director 
. (v) Professional Manager , . 
(vi) Recognised shareholders' association 
(vii) Worker/Worker-director. 

J' 

·, I 

, (Para ~.4) . 18.18. New definitions 'have been suggested to be added as followsi=- 
I• , r J( • 1 Jl 

18.17 In the existing definition of 'turnover' in clause (b) of 'Explanation to section 
43A may be shifted to definition section itself. · ' (Para 3.3) 

'1 • , ~ : I 1 

. 
2(46), reference· to ·'stock' may 

(Para (3.3) 

-o 

. 18.14 The definition of 'officer in.default' in section 5 should be split up to spell out 
what constitutes default in the matter of imposition of penalty .and in the matter of imprison 
ment or fine~ or both. (Para 3.3) 

;. ·. 18-.15 The definition of 'prescribed' in clause (33). of section 2 may be amplified to· 
include rules made by the Company Law Board. (Para 3.3) 

, . r r 1 ~, : • 

• ;; 
1 18.16 In the existing definition of 'shares' in section 

be omitted. 
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18.31 It is difficult to legislate on professionalisation of management without defining 
professional management. There are certain •areas· which are beyond doubt. within the 
competence of professionally qualified people. On the other hand, instances are not rare 
where professional approach has been developed and-applied by people without professional 
qualifications but having considerable experience.· -Theterrn 'professional manager' has thus 

18.30 Some of the provisions of the Act have proved to be ineffective to meet present 
day need of corporate management and' administration. -It . would be a valid generalisation 
to say that managerial powers should be exercised not merely for the interest-of the share 
holders but also in the rnterest of the creditors; consumers, overall· growth of the economy 
and also keeping in view the considerations of public good. Professionalisation of manage 
ment is, therefore, not a mere concept but is, in fact, an inevitable necessity for the well 
being of the company itself. In our country, the development of a distinct managerialclass 
cannot be said to have taken place in any systematic manner. It is the abolition of manag 
ing agency system which had a salutoryeffectin helping companies' to re-orientate themselves' 
to the changed situation which' called' for management 'by ·th·e techno-structure. 1 There is 
growing evidence that more and more professional people · afe taking up positions in com- . 
panies previously held by owner-managers. This process· of 'professionalisation l of· manage 
ment needs to be carried forward. (Paras 5.1-5.5) 

Chapter v·: Management Structure and Professionalisation of Management 

18.29 The Government may like to consider such matters as require urgent attention 
for suitable incorporation in the law as 'regards the additional disclosures or compliances to 
be made by multinationals in public interest, pending the recommendations.of the U .N. 
Commission on Transnational Corporations. (Para 4.13) 

• r ' r I ; 1 ' I ~ 

18.28 . The law relating to foreign companies shall be rationalised. Where a body 
corporate incorporated outside India is engaged in agricultural (including plantation), pro 
duction, processing, mining, manufacturing, distribution of, goods, generation of power 
or construction activities in India, the body corporate must register itself as a company 
under the Act. Where not less than fifty per cent of the paid-up share capital of a body cor 
porate incorporated outside India is held by one or more bodies corporate incorporated 
in India or by one or more citizens. 1_of -India, it must register itself as a company 
under the Act before establishing or operating a place of business in India. Sub-section (2) 
of section 591 should be deleted. Sections 603 to 608 relating to prospectus issued by 
foreign companies may be deleted and suitable provisions including the prospectus provi 
sions, contained in Part III of the Act, should be made. Provisions of clauses (c), (e) and (f ) 
of section 433 should be made applicable to foreign 'companies .. All. the provisions relating 
to winding up of companies (following the applicability of these clauses of section 433) shall 
apply to foreign companies. Some other modifications will h~ve to be made. (Para 4.12) 

; . 

~ ~ ',, . ; ./" . 
18.26 The proviso to sub-section (I) of section 31 should be deleted. It should not 

b~ permissible for a public company to convert itself. into a private company. (Para 4.6) 
':. 

18.27 In order to encourage the growth of small scale sector, private companies may, 
henceforth, be classified into two groups-:(l) small companies and (2), others. Small 
companies would be those private companies which have.a.paid-up capital of not exceeding. 
rupees five Iakhs. Such small companies would be eligible for further exemptions and privi 
leges in respect of certain specified matters when they satisfy two conditions. Firstly, the 
small company must not have a body corporate, other ~ thari a Government company or 
statutory body, or a public financial institution or a bank, as its shareholder. Secondly, the 
small company must not invest in the shares of another body corporate. Powers .. of a purely 
executive nature in respect of such companies should be exercisable at thelocal level by the 
Registrar or the Regional Director. Powers of the Court under the Act should be exercised 
by the ~istrict Judge. (Para 4.9) 

financial year, twenty-five per cent or more of the paid-up share capital of the private 
company is held by one or more public limited companies, or .whenever, in any financial 
year, twenty-five per cent or more of the paid-up share capital of a public.limited .company 
is held by the private company, certain provisions of the Act as are applicable to public 
companies .shall also apply to such private companies. . .. , {Para 4.5) 
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18.38 No person will be allowed: to hold office of managirg directer in more than 
one public company unless certain specified prccr du: e has teen followed and, in addition, 

(iv) 

(iii) 

(iJ.1 Appointment of a whole-time or managing director by a public limited company 
by a special resolution, if he has completed age of 30 years and is not above 65· 
years, and is not a relative of any director or is not a shareholder or a 
relative of a shareholder holding, in either case, more than two per cent of the 
paid-up equity capital of the company, and further that certain prescribed. 
formalities have been complied with. 
On a complaint from a specified number of shareholders or on own information, 
the Central Government may refer to the Company Law Board to decide whether 
any person appointed as managing director, who has been convicted of an offence 
specified in certain statutes, is or is not fit and proper person to hold that office. 
This reference is subject to certain safeguards, and decision of the Company Law 
Board will be subject to an appeal to the High Court. The said managing direc 
tor can thereafter be removed by the High Court or the Company Law Board, 
as the case may be. 
Appointment of a whole-time or managing director, who does not fulfil the pres 
cribed conditions, can be made only with the previous approval of the Company 
Law Board. The said Board may also approve the appointment, notwithstand 
ing any of the aforesaid provisions. 
Sectiont268:may acc or dingly be deleted. (Para 5.12) 

(ii) 

18.37 Consistent with the Committee's general approach requiring Governmental 
approval only.in exceptional ca HS; prcvisicns of sec ticn : 69 regarding appointment of manag 
ing and whole-time directors in public companies need to be replaced by new provisions as 
suggested. These include- 

18.36 It should be provided that provisions of section 265 will be subject to any pro 
portion which a company is required to maintain as regards worker-directors. Suitable 
references are also to be made in sections 26~ and 270 to provide that there shall be no 
stipulation in the articles as regards qualificationlshares to be obtained by a worker-director. 

(Para S.1)) 

18.35 The form of management by 'manag~r' is very rare. Definition of 'manager' 
in clause (24) of section 2 should, therefore, be deleted. Reference to 'directors who are· 
managers' occurring in section 318 should also be dropped. The provisions of sections 384 to 
388A relating to mangers need also to be deleted. Section 197A is to be suitably redrafted 
to incorporate that when a company has only one managing or whole-time director, he shall 
be deemed to have the management of the whole or substantially the whole of. the affairs or 
the company. Where there are more than one managing or whole-time director, they shall be 
deemed to have been entrusted with substantial powers of management. ~Para 5.10} 

18.34 Public limited companies having a paid-up capital of rupees fifty lakhs or 
more must have at least one managing or whole-time director. Large size companies cannot 
be successfully managed without somebody being specifically charged with substantial powers 
of management. (Para S.9} 

18.33 The question of 'minority of shareholders' finding representation on the Board 
of Directors is beset with practical difficulties of definition and implementation. The Com 
mittee has, however, recommended a number of safeguards to protect shareholders' rights 
and interest. (Para 5.8} 

been ~efin~d to ta:ke int? account the .element of speciali~ed .l!ln?wledge as well as specialised 
experience, more intensive or extensive experience bemg insisted upon for a professional 
manager not possessing the specified qualifications. "(Para s.6) 

. ~8.32 While the conceptu':ll a~d practical aspects of the problem (_)f workers' partici 
pation m management are dealt with 111 Chapter XI, compulsory adoption of the two-tier 
board is not recommended. (Para 5.7} 
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18.54 Sections 322 and 323 need to be deleted as they are virtually a dead letter. 
(Para 5.32) 

18.53 Section 317 should be deleted and provisions thereof, if necessary, may be taken 
care of along with provisions of section 269. (Para 5 .31) 

18.51 Power should be conferred on the Court to disqualify a person, who is found 
to be not competent to act as a director, from acting as a receiver, manager or liquidator. 

(Para 5.30) 

18.52 A worker-director should not be deemed to hold any office of profit. (Para 5.31) 

18.50 The Court should be empowered to disqualify a person (under section 203) 
who has been convicted of any offence involving fraud or dishonesty. (Para 5.29) 

18.49 Section 203 should be amended so as to empower the Court to direct that a 
person shall not without leave of the Court be a director of the company even when winding 
up proceedings a.re .not pending before it. · (Para 5.28) 

18,48 Notice of the meetings of the Board of Directors should be given ordinarily at 
least seven days prior to the date of the meeting. . . (Para 5.27) 

18.47 Certain specified powers given in section 293 to the Board shall be exercised· 
only by a special resolution in general meeting. (Para 5.26) 

. 18'.46 A director who has not placed his dissent on record shall be presumed to have 
assented to the action of the Board, subject to certain safeguards. (Para 5.25) 

18.44 To ensure more effective participation in management by the Board as "a 
whole, Board meetings should be held at least once in every two months (as against once in 
t~ree months at present). ' ' · · · (Para S.23) 

., 18.45 With the same end in view, certain specified matters e.g., investments, borrow 
ings, statutory liabilities, should be required to be placed before the meetings of the Board 
of Directors. (Paras 5 .23 & S.24) 

· , .18.43 Section 283 should be amplified to provide for additional grounds on which 
a whole-time director or a worker-director will become disqualified to continue in office. 

. (Para S.~) 

. 18.42 In order to ensure more effective compliance of the various provisions requir- 
ing a company or its officers to file certain statutory returns and documents with the 
Registrar. provisions of section 283 should be extended to provide for vacation of office by 
directors in case of persistent default in filing certain specified documents and returns. 

(Para 5.21) 

. · 18!41 The total number of twenty directorships that can be held by directors as per 
present law may continue but in computing this number, alternate directorships and director 
ships in private companies should also henceforward be included. This ceiling of twenty, in 
case of a managing or whole-time director will? however, be reduced to ten. · 

18.40 Director will retire at the age· of 70, unless his continuance is approved by a 
general meeting of the company for which special notice· has been given. (Para 5.16) 

,. ~ . 

18.39 Statutory prescription of a. general statement of duties of directors is neither 
helpful nor desirable. The existing law, however, needs to be strengthened to ensure greater 
degree of effective participation by directors. (Paras 5.14 & 5. t 5) 

a;pproval of the Company Law Board will be necessary, except in the case of holding-sub 
sidiary companies. - · · (Para 5.13) 
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18.62 A legal right of intervention should be provided to shareholders in exercising 
control over and issuing directions to the Board without disturbance to their day-to-day 
managerial autonomy by amending section 291. (Para 7.7) 

18.61 Proxy holder should have a right to speak as well as right to vote on show of 
hands. To facilitate this, the two-way proxy form with suitable modification should be a 
mandatory requirement for all public companies. (Para 1.5) 

18.60 Proper balance between shareholders' rights and the right of management 
should be maintained. Shareholders' individual membership rights and corporate membership 
rights should be strengthened with a view to make their participation effective and meaningful. 
There should be better management at Board level and remedies against oppression by 
majority over minority shareholders and against acts of mismanagement should be improved 
and quickened. Powers of Courts to deal with such matters should be enlarged. Recognition 
of shareholders' associations needs to be encouraged. Vigilence over corporate activities 
and corrective measures over erring companies needs to be strengthened. (Paras 7.1 to 7.4) , 

Chapter VII : Shareholders' Protection and Prevention of Mismanagement 

~ 
18.59 Powers of appointment/re-appointment within the statutory guidelines should be 

exercised by the companies only at a general meeting through special resolution and as an 
item of special business. Explanatory statement on such resolutions should contain all the 
particulars and justification in terms of the existing requirements in sections 269(3), 309 
and 637 AA of the Companies Act. The statement should indicate if the proposed managing/ 
whole-time director was at any time involved in any prosecutions under the various specified 
economic offences. The Board's annual report to the shareholders should state that ·the 
statutory guidelines have been complied with, Breach of the guidelines would be cognizable 
by the Company Law Board 011 the basis of a complaint made to it. (Paras 6.12) 

18.58 Tbs wide powers now given to the Government in the matter of approval of 
every appointment and re-appointment of working directors may be modified to provide 
for such approval only in special circumstances, such as, in case of relatives of directors or 
where the proposed appointee is himself a shareholder or a relative of a shareholder holding 
in either case more than two per cent of the paid-up equity capital of the company or in case 
of appointment of expatriate directors. (Paras 6.11 & 6.13) 

18.57 The statutory guidelines should provide for classification of companies into 
four categories according to size based on effective capital, viz., A, B, C and D and the 
maximum and the minimum salary payable to managerial personnel of each category may 
be fixed accordingly. Minimum remuneration in excess of the limits or the period laid down 
in the guidelines would require the prior approval of the Central Government. (Para 6.8) 

18.56 Despite differing views expressed in the Committee; it would have made an 
attempt to come to some definite conclusions regarding the regulation of managerial and 
executive remuneration. However, in view of the recommendations of the Bhoothalingam 
Committee on Wages, Incomes and Prices Policy (including top managerial salaries) which 
have since been submitted to the Government and on which an integrated policy' is to be 
determined by the Government in consultation with all interests, this Committee is not making 
any specific recommendation, except that, in view of the professionalisation of management 
recommended elsewhere, managerial remuneration should be left to be regulated by the 
company itself by special resolution in general meeting after adequate safeguards are taken. 
Regulation of managerial remuneration may be subject to the guidelines of I Ith November, 
I 969, now being followed by the Government till such time as the Government announces 
the decision in the light of its recommendations in the Bhoothalingam Committee Report. 

(Para 6.7} 

Chapter VJ : Managerial and Executive Remuneration 

18.55 Workers' participation at the Board level would require consequential changes 
in certain sections which have been specified. (Para 5.33) 
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,. 
-18.77 Investigation into the affairs of related companies should be. carried out only 

after giving an opportunity to the concerned partyto be heard. (Para 7.19) 

tS.76 Persistent default by the companies in complying with the statutory requirements 
should be an additional ground for suo moto investigation by the Central Government under 
section 237(b). (Para 7.18) 

18.75 Company Law -Board like Court under section 237(a) should also have power 
to order investigation into the affairs of the companies. (Para 7.17) 

18.74 Inspection of companies under section 209A should be carried out only after 
giving prior notice, unless for reasons to be recorded by the Regional Director it is considered 
unnecessary. (Para 7.16) 

18. 73 In order to ascertain how companies funds are utilised, Inspecting Officer 
should be empowered to inspect the accounts of partnership firms and joint ventures in which 
the company has an interest. (Para 7.15) ,, 

' 18.72 None of the office-bearers of shareholders' association should be concerned 
with the management of the company. (Para 7.13) 

18.70 Shareholders' association should be recognised on the same Jines as of recog 
nizing Stock Exchanges. They should be entitled to avail the rights to apply to the Court/ 
Central Government/Company Law Board in cases of oppression or mismanagement. 

· (Para 7.13) 

. _ .. t_l8:71 Single shareholder or the shareholders' association (in the case of public 
companies) should be entitled to apply to the Court under sections 397 and 39.8 and not the 
Central Government to move a petition regardless of the prescribed percentage of members 
under section-399(l}(a) & {l)(b). . (Para 7.13) 

18.69 Any party aggrieved by the order of Company Law Board would have a right 
of appeal to the High Court. The appeal should be decided by the High Court-within six 
months. Meanwhlletheorder of the Company Law Board should remain undisturbed. l 

(Para 7.12) 

' . 
18.68 .Interim orders under section 409 should be operative for a period of two 

months only unless extended further. Final .orders should be passed by Company Law Board 
within six months. (Para 7 .12) 

18!67 The power under section 409 presently exercised by the Central Government 
should be exercised by the Company Law Board (as re-constituted) in future. Prescribed 
percentage of shareholders also to have the right to complain. (Para 7.12) 

18,66 Directors appointed by the Central Government under section 408 should report 
-every three mouths on matters which the Government ought to know. (Para 7.12) 

18.65 The same circumstances as in section 397 (as redrafted) should also be sufficient 
grounds for the Central Government to exercise its power under section 408(1). Orders under 
this section should be passed after giving an ·opportunity to the management to be heard. 

(Para 7.12) 

18.64 Additional -avenue of relief to individual shareholder-substitution Of new 
section 397. (Para 7.12) 

_ 18.63 The twin proof requirements in section 397, namely, a continuous course J• 

oppressive conduct and circumstances justifying winding-up of companies is onerous. Single 
act of oppression should be sufficient. Provision for necessity of circumstances justifying 
winding-up of the company be deleted. : (Para 7.12) 
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18.91, Presently the Registrar of Companies as also the Income-tax Officer can extend 
the 'Financial Year'. To simplify and to reduce the paper work in the Registrar's office it 
should be .provided that the 'Financial Year' should consist of eighteen months, if so permitted 
by the Income-tax Officer (Section 210). · (Para 8.7) 

(Para 8.6) 

_ 18.90_ Maintenance o.f ncc?unts by; c~,mp~nies . on mercantile system only should be 
made obligatory as mamtamtng accounts on 'cash basis may not reflect a true picture of the 

.state of affairs of the coinpany. Section 2~9 may be suitably amended. · 

Chapter VIII : Ac~ounts aod AQ4it 

18.89 The Committee has felt the need for simple, adequate and meaningful disclosure 
by the companies, for the benefit of the s~areholders! th~ manag~ment_. th~ workers and the 

. communI!Y at large and also keeping m view th~ objective of profess1o~alt~atton of manage 
ment for improvmg the working of the cornparues, To achieve the objectives, the following 
recommendations are made. ·· . (Paras 8.1-8.S) 

· 18.88 A public co_mpany other than-section 25·comp~nies, should 'be expressly prohi 
.bited by Statute f~om having any power .tor.expel ·any of its member -notwlthstandlng its 
.articles or resolution of the Board. - (Para t7.21) 

'• 

18.87 As a substitute for the. pre.se11;~ requirement of the prescribed authority dating 
·the transfer-form, the transferor while s1gntng should put the date. (Para 7.21) 

' - - I ~ J J ~ 

18.86 On a complaint that shares 'have be~n dealt with for a period for six months or 
more in any recognised stock exchange without the same bemg lodged'for registration with the 

-company, the OornpanyLaw ·Boarll may make proper inquiries and may freeze the "Voting 
·'flghtsjatlached to those shares. (Para 7.21) 

18.84 The copies of the minutes of the general meeting of companies should be 
supplied by companies on request to the shareholders and to recognised shareholders'. asso 
ciation free of cost. (Pam 7.21) 

. 18.85 Sections 108 (1 A} to (ID) for getting transfer of shares endorsed he deleted as 
they have served no useful purpose and have delayed the free transferability of shares. 

'(Para 7.21) 

18.83 In case the minimum subscription is not received by a company within 120 days, 
-, all monies.received from the applicants should be refunded forthwith with increased rate of 
'interest it 12%. (Para 7.21) 

18.82 Special notice required under sections .225, 26!, .28~ could be givenby a. single 
-member, Section 190 should be amended. · (Para 7.21) 

· · 18.79 Right of companies to refuse to register transfer or transmission of shares 
should be exercised within two months of the date of lodging of the transfer. deed or request 

-for transmission and for reasons to be recorded in' writing. Default should be ·punishable. 
Such order to be appealable to the Company Law Board. (Para '7.21) 

18.80 An appeal should lie to theHigh Court on the grounds mentioned in section 
100 of C.P.C. against the orders of Company Law-Board, ·· '· · ~P~ra 7.21) 

18.81 In order that members may move any resolution, the additional requirement 
with regard to the value oftheir shares being not · less than one lakhs rupees as provided in 
section 188(2) should be removed. . (Para 7.21) 

· 18.78 Provisions relating to Special Audit in section 233A have not been made use of 
frequently and ate redundant, and should be deleted.' · (Para, 7.2~ 

,. J i • ~ .. ~ 
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(i) Deposits received, total repayment made and outstandings; 
(ii) Certain types of prosecutions launched against the company and their results; 

(iii) Unclaimed and unpaid dividends; 
{iv) Investments in other bodies corporate, firms or joint ventures, exceeding five per 

cent of the company's paid-up capital and free reserves, as have not yielded any 
returns during the year and reasons therefor; 

(v) Any material liability incurred by the company from the date of closing of the 
accounts to the date of adoption by the Directors of such accounts; or matters 
likely to adversely affect profits and loss, or asset and liability position of the- 
company during the current year; · 

(vi) Commitments and liabilities for which no provisions have been made; 

18.98 The report of Directors under section 217 should contain additional informa 
tion, brief particulars of which are given below :- , 

18.97 The Committee feels that many malpractices in the published accounts flow from 
the fact that those who are responsible to maintain the accounts are not held responsible 
for the figures shown in the published accounts. It is therefore,, suggested that the statements 
of accounts of the company with a paid-up capital of twenty-five lakh rupees or more should 
be authenticated, prior to their submission for audit, by the Accountant or Financial Controller 
of the company and additionally for stock-in-trade, stores, spares, raw materials, tools and 
work-in-progress by a Cost Accountant if such a company is engaged mainly in manufacture 
or other specified activities. (Paras 8.15-8.16) 

18.96 In the case of companies with a paid-up capital of twenty-five lakh rupees or 
more, engaged mainly in the construction of ships or in the manufacture or processing of 
goods or in mining or in generation and distribution of electricity and if the cost audit for that 
industry has been ordered, the Cost Auditor is also to certify in the balance sheet, the 
figures of stock-in-trade, stores, spares, raw .materials, tools and work-in-progress. 

(Para 8.14), 

(Paras 8.11-8.13) 

Accountant and the Cost Accountant must be members of the Institute of Chartered: 
Accountants of India and the Institute of Cost and Works Accountants of India respectively. 
Persons holding such offices at the coming into force of these provisions, though not 
members of the said Institutes, may, however, continue to function as such. 

18.95 With a view to achieve the objectives of professionalisation, all companies with 
a paid-up capital of twenty-five lakh rupees or mor_e should be required to employ : 

(a) A Chief Accountant or a Financial Controller; 
; 

(b) A Cost Accountant and an Internal Auditor, if such companies are engaged in any 
manufacturing or other specified activities. · 

18.94 Companies should be required to attach with their balance sheets, the balance 
sheet and the profit and loss accounts of firms, joint ventures in the same manner as it is 
incumbent on a holding company to attach to its own balance sheet a copy of the accounts etc. 
of the subsidiary companies so as to enable shareholders to know how the funds of the 
company are utilised. (Para 8.10)· 

'• . 
18.93 Companies should be allowed to round off the figures in the balance sheet to the· 

nearest thousand or hundred or ten rupees to facilitate publication of accounts in a more· 
intelligible form. (Para 8.9)· 

JS.92 As preparation of balance sheet in vertical form, which is not prescribed in 
Schedule VI, has become a fairly common practice now, section, 21 I should be amended 
whereby companies can adopt vertical form of balance sheet at their option as per model 
given at the end of the Chapter. (Para 8.8} 
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For calculating the specified number of audits, a person practising as Chartered 
Accountant singly and a partner of a firm of Chartered Accountants, in full-time 
employment elsewhere, shall not be reckoned. (Para 8.20) 

18.102 Maintenance of Cost Accounting Records in certain types of industries and 
their continuous audit is a step not only in the direction of consumer protection but also 
an advantage to the company itself. Cost audit, therefore, ordered in respect of any 
particular industry should be continued every year unless the Central Government decides to 
-discontinue such audit in that industry. (Para 8.21) 

18.101 The Committee was informed that Chartered Accountants who are in whole 
time employment elsewhere are sometimes admitted as partners in firms so that the firm 

-could take credit for the specified number of audits. To counter this, it is suggested by way 
of addition of Explanation III in section 224(1C) that- · 

18.100. All payments including remuneration, salaries and perquisites to managing 
director/whole-time director, directors and employees drawing three thousand rupees or more 
per month should be quantified in monetary terms and shown separately in profit and loss 
account. (Para 8.19) 

(i) Information relating to employees drawing remuneration of three thousand rupees 
or more per month has not served any practical purpose. This may be filed with 
the Registrar along with Annual Return and shall be open for inspection by mem 
bers or public; 

(ii) The company shall be bound to furnish on demand by any shareholder, information 
regarding all executives receiving remuneration. in excess of that drawn by 
managing or whole-time director; 

(iii) Information required to be furnished along with the balance sheet shall be limited 
to - 

(a) particulars of Directors and their relatives drawing remuneration of not 
less than three thousand rupees per month or thirty six thousand rupees per 
annum; 

(b) particulars of executive in receipt of remuneration in excess of that drawn by 
managing or whole-time directors, if such executive by himself or along with 
his spouse and dependent children holds not less than two per cent of equity 
shares of the company; and . · . 

(c) Category-wise statement showing number of employees drawing remuneration 
of less than five hundred rupees,,. between five hundred and 011e thousand 
rupees and between one thousand and two thousand rupees etc. 

(Para 8.18) 

18.99 Disclosure of the information under section 217(2A) be amended to _provide 
that:- 

(xi) Number of shares held by each Director, carrying two per cent or more of the 
total voting power; 

(xii) Contracts with the company and its subsidiaries in which a Director, his spouse or 
dependent children have interest to the extent of one per cent or more of total 
purchase, sale, payment orreceipt; and 

(xiii) Compliance with statutory norms and guidelines relating to managerial appoint- 
ment, remuneration and inter-company investments and loans. (Para 8.17) 

{viii) 

Steps taken for discharging social responsibilities towards different segments of 
society, quantifying/wherever possible in monetary terms; 
Losses incurred by the company in those activities which account for not Jess than 
ten per cent of company's total turnover; · 

(ix) Certain accounting ratios; 

(x) Key factors preventing full utilisation of installed capacity of plant and machinery; 

{vii) 

219 SUMMARY 01" RECOMMENDATIONS (COMPANIES ACT) 



18.109 Many companies at the initial stage of operation or when incurring losses do 
not provide for depreciation but indicate only a note on accounts. As depreciation is a 
charge, it is recommended that profit and loss account should be made up only after provid 
ing for depreciation and there should be no provision to indicate unabsorbed depreciation. 

(Para 8.36) 

18.108 To protect the independence of the statutory [audltors, certain provisions 
relating to their resignation etc. have been suggested. (Paras 8. 34-8.35) 

Due to continuous increase in prices; providing depreciation on 'historical cost' will 
not be adequate to replace au old or obsolete asset. It has been· recommended that compa 
nies should set aside ten per cent of their profits after tax as a Replacement Reserve which 
should be treated on par with depreciation. (Paras 8.32-8.33} 

18.105 For the benefit of investing public, creditors and others connected with the 
affairs of the company, it has been recommended that all public companies listed in any 
Stock Exchange should publish an abstract in a summarized form, of half-yearly unaudited· 
1JC~ounts of the COQip~ny witii~ii ~ixty A~YS . of t~e. close of the .half-year highlighting the 
important developments in, company during the period under reJ?ort. . (Para iUO) 

18.106 In the accounts of companies, a specific provision relating to gratuity to 
employees, payable under any law or agreement, must be made. . (Para 8.31) 

18.t07 There are references to •free reserves' in the Act. As the term has not beajl 
defined yet, the same has been provided with a definition. 

(iv) All public companies should be required to maintainla register disclosing dealings 
in shares of the company by the above persons, including dealings of'their spouses 
and dependent children and also of those persons who are in full-time employment 
of the company and drawing a salary of three thousand rupees or more per month. 
This information should also form part of the published accounts; 

(v) Persons establishing to have suffered an identifiable loss by reason of misuse of 
ipfo~ati?n by any. of the ~~6Ve categories of persons should have civil remedy 
before tli~ Company Law Board; · 

(vi) Notices of certain specified transactions within the given time will have to be· 
furnished to the company. ~ (Paras 8.23-8.29)· 

(i) Any Director, Statutory Auditor, Cost Auditor, Financial Accountant or Financial 
Controller, Cost Accountant, Tax and Management Consultant or Adviser and 
whole-time Legal Adviser or Solicitor of the Company and any private company,. 
partnership firm or trust in which the above category of persons have pecuniary 
interest should notify the Board their intention to buy or sell the shares of the 
company. They are prohibited from purchasing or selling shares, prior to or after· 
two months of the close of the accounting year unless permitted by the Board; 

(ii) Details of the number of shares and price at which they are bought or sold:by,[the' 
above category of persons should be annexed to the published accounts; 

(iii) The above requirements should also apply to the spouses and dependent children 
of the above persons; _ 

18.104 Unfair profits can, sometimes, be made by dealing in shares by the use of 
confidential information generally available to 'insiders' like a company's Director, Statutory 
Auditor, Cost Auditor etc. To deal with this aspect, the main suggestions of the Committee 
are listed below : 

18.103 Cost Auditor is appointed by, the Board of Directors with the previous appro~ 
val of the Central Government. The Committee sees no reason for distinction in the procedure 
for appointment of a Financial Auditor and a Cost Auditor and, therefore, recommends that 
the provisions relating to appointment, resignation, etc. of a statutory auditor should also 
apply to a Cost Auditor. · · (Para 8.22) 
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Chapter X: Public Deposits- Protection to Depositors 

18.117 Depositors as a class are like any other creditors of the company having 
dealings with the companies in different manner. Legislative protection to this class can be 
by compelling companies which accept deposits to disclose more about their affairs so that 
depositors can form their own opinion about the soundness of the companies. Rules framed 
in this behalf are quite exhaustive. Law cannot afford protection beyond a certain limit to 
any single or special class of creditors of companies. Nevetheless as the class of depositors 
include many trusting and unwary citizens some further tightening of law is recommended. 

(Paras 10.1 to 10.8) 

· 18;116 The Committee is anxious that its recommendations in this Chapter are put 
into effect immediately. (Para 9.8) 

18.115 Capacity of the investing company to invest in shares or by way of loans 
should be related only to its •free reserves' (including that part of the paid-up capital which 
is represented by capitalisation of profits made after the commencement of the Amendment 
Act incorporating these suggested changes) and not to subscribed capital or net worth as at 
present. Subscribed or paid-up capital should normally be invested in company's own fixed 
capital assets. While providing for a more rational basis for determining' genuine 
surplus for investment in shares or loans, an absolute ceiling should , be pres 
cribed.beyond which no company should make investments or give loans. This ceiling is. 
proposed at sixty per cent in the aggregate, of which investments should in no event exceed 
thirty per cent. To ensure that inter-company investments do not operate as instrument of 
insidious corporate control, investments should be permitted in the interest of the growth of 
the economy only in certain specified categories of cases (promoting a new company; taking 
over a sick unit and taking over an existing company-the last one after making the same 
offer to all shareholders and with the approval of the Company Law Board). In view of 
absolute ceiling, and investments being permitted for certain specified purposes only, Govern 
ment approval should be dispensed with except where, in public interest, the Government 
may permit investment notwithstanding any of the proposed provisions. The provisions for 
intercompany investments and loans can also be usefully combined into one section. Com 
bined redraft of sections 370 and 372 is accordingly suggested. <Para 9.7) 

. 18.113 · Investment in preference shares and debentures (the latter in case of com 
panies under the same management), which are at present included within the purview of 
section 372, should be excluded. The debentures and deposits should, however, be included 
for purposes of inter-company loans. Investments should also include contributions by way 
of capital formation to firms; joint ventures or other associations of persons as such invest 
ments tend to deplete the funds available for deployment outside the investing company's 
own business. (Para 9.5) 

18.114 Existing exemption in favour of private companies -in the matter of inter- 
corporate investments should continue. (Para 9.6) 

18.112 With a view to preventing the present practice of using investment companies 
as a vehicle for corporate contrel, a revised definition of investment company has been 
suggested in Chapter JU as meaning a public company limited-by shares and carrying on 
business of only underwriting in or dealing in shares, debentures, or other securities . 

Chapter IX : Inter-corporate Investments/Loans 

18.111 Omission of the expressions , 'same group' and 'same management' from the 
Companies Act consequent on the proposed transfer of sections IOBA to 108H to the MRTP 
Act is recommended. These expressions basically have a bearing on the objectives underly 
ing the MR TP Act. (Para 9 .3) 

18.110 It has neenlfelt that general instructions for preparation of balance. sheet 
and profit and loss account .have grown in bulk over the years through successive amend 
ments. In this process, while certain duplications have crept in, certain necessary require 
ments have been missing. With a view, therefore, to see that the accounts reflect a true 
state of affairs of the company, certain changes in Schedule VI have been suggested. 

· · · '(Para 8.37) 
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18.128 Every company proposed to be covered under the scheme of workers' .parti 
cipation recommended by the Committee should arrange to hold, under 'the supervision 
of the Labour Department of the .State Government concerned and at its expense and 
premises, a secret ballot in which all workmen who have been, in service ofthe company for 
six months would participate to decide whether or not to have workers' participation. 
If SI per cent of the eligible workmen of the company vote in favour, the company 
would be legally bound to provide for workers' participation at the Board level and 
implement the scheme without any avoidable delay. (Paras 11.12, 11.13 and 11.18) 

Chapter XI : Workers' Participation in Management of Companies 

18.127 Workers' participation at the 'Board level is recommended, To start with, 
such participation may be limited to companies employing· 1,000 or more workmen as defined 
in the Industrial Disputes Act, 1947 (excluding casual or badli workers). This would apply 
both to Government and non-Government companies. Companies employing a lessernum 
ber of workmen would, however, have the discretion to have such participation at their 
Board level. (Paras 11.3, 1 l.10 and 11.11) 

18.126 With a view to controlling the undesirable activities of brokers in canvassing 
for deposits, it would be necessary for stock: exchanges to shoulder the responsibility of 
regulating such activities of brokers. The Government should also look into this matter and 
take remedial measures immediately. (Para 10.12) 

18.125 Percentage for acceptance of deposits in relation to paid up capital and · 
free reserves as at presentshould be-changedto ' only with reference to 'free reserves' (as 
re-defined). (Para 10.11) 

'I I 

18.124 A company which has defaulted'in plying either the interest or the principal, 
should be prohibited from inviting or accepting further deposits. No company should. be 
allowed to invite or accept deposits with a viewto p~Y off earlier deposits. (~ara 10.11). 

18.123 A depositor who has not been paid either the interest or the principal or both 
should have a right to move the Court without any authorisation as presently required under 
section 621 of the Act. '· ' (Para lOrH)- 

' ' I ' ~1 I j. ¥ • _ J .J 
18.122 Sub-section (8) of section 58A does, not and. should not permit the Central 

Government to grant exemption or relaxation to any companies from payment of deposits. 
which have matured for repayment. (Para 10.11) 

18.121 As an additional measure of protection and to tackle cases of more serious 
default section SSA shouldbeamended-to provide that- where _10%. of the matured deposits 
remain unpaid for over a period of six.months in spiteof claims.from depositors having been 
made, the company and its.directors should be deemedto be in default unless. the company 
applies to the Court who would be empowered to, pass all appropriate orders which the.Court · 
may, in the circumstances consider necessary. The company should bear all expenses in 
giving effect to, the order of the Court7• On 1failure ~f the c9mpany to apply, it will be deemed 
to bein default and would be penalised. · (Para 1q.11): 

18.120 Private companies, in order' thit they retain. their. private character, 'should 
not be allowed to invite or accept deposits from public in ,future. Private companies which 
have already accepted deposits earlier 'should be' allowed. sufficient time to pay of the 
deposits in a phased manner. . r - : •. •-· . • I' , j • (Para 10.10) 

18.119 Suggestions for extending' insurance coverage to public deposits' with companies 
is not feasible since there are practical difficulties. (Para 10.9) 

18.118 In the application form for deposits and in .the Directors' report the details 
regarding outstanding deposits shouldrbe disclosed. It· should also be stated that .deposits 
rank pari passu with other unsecured creditors of the company. (Para 10.7) 
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'. - 1 'lS.142 The question is equity participation by workers is a vexed one and riot easy 
of solution. While business interests do not approve of conversion of part of bonus payable 
to workers into shares: due to .difficulties in servicing capital, labour itself is vehemently oppos 

' ed to such a suggestion. vln the absence of mutually acceptable formula, the Committee is 
unable, to .suggest- any mandatory .participation of anyuworkers -in the.equity capital .of a- 

.. c:company. , (Paras 11.36 and 11.37) 

- 
j I ~ ~ ; ' .; • 

18.141 The Committee is hopeful that the . participation of workmen at the top 
management level in a company will lead to greater industrial harmony and mutual trust and 
genuine endeavour by both, to work in the larger interests of the economy and welfare of the 
country." · · ·' , 1 • '1 - • • _ • (Para 11.32) 

f I l ( r J,.. i r ~ ! f -~ _ r ; (' 1 ~ 

18.140 No reason to expect that worker-director will in any manner so act which is 
either detrimental to the 'interests of the 'company or in breach of the confidentiality of the 
information vouchsafed to them a~ members ofthe Board. \ (Para 11.31) 

18.139 .For proper .perforrnance of their, duties, the .. worker-directors should be 
' imparted training and be made. .familiar with subjects ,li~e, Commercial Law, Elements . of 

Accountancy, by the Government. Government must,~und the expenses. (Para 11.30) 
' . ' 

18.138 Worker-director should not, because of section 299/300 of the Companies Act, 
be barred from participating in Board meetings while dealing with issues concerning workers 
e.g. wages, bonus, etc. In the case of workers, wages/salary and other benefits will not be 

"treatedas ari office of profit for the purposes of section 314. (Para 11.29) 

18.137 In order to ensure effective participation by workers' representatives at the 
Board level section 292 should be amended to provide that certain decisions are necessarily 
taken only at the Board level and no delegation to Committees of the Board or to other 
functionaries is made. (Para 11'.27) 

' 18.136 Two-tier Board system obtaining in some European countries is not considered 
.suitable for this country. ' (Paras ll'.25 and 11.26) 

" . ' ' 

18.135 No distinction will be made b~tween a holding and a subsidiary company, each 
having l,000 workmen or more, in regard to the election of worker-directors. Each of them 
will be entitled to have separate worker-director on the respective Boards. Foreign companies 
will also be covered by the scheme of workers' participation. 

(Paras 11.23 and 11 .24) 

18.134 Vacancies in the office of the worker-director will be treated as casual vacan 
cies and will be filled with the approval of the other sitting worker-directors. Where there is 
no other worker-director on the Board, election of a worker-director will be held within three 
months. (Para 11.22) ., 

~- L,. 

. . 
.18.133 .The tenure of a worker-director would be for a period of three years. , . 

(Para 11.2]) 

. 1 .. 
• ~. '1 18.132 -The.choice of the worker-director will be only from amongst the workmen 
belonging to the company. (Para 11.20) 

- 18.129 Decision regarding the proportion of worker-directors on the Board requires 
detailed .c~nsultation"".itft companies, trade unions; and workers' representativesv , Govern 
ment sho]Ild-? ~q~refore,, initiate, talks in .this regard immediately for implementing the scheme. 
1 .... 1 , _(1. ,, _ ,_ (Para 11.14) 

18.130 The method of nomination for elections to be made by workers directly. No 
worker will be eligible to stand for election unless his candidature is proposed by at' least ten 
workmen of the same company. (Para 11.17) 

18.131 Arrangements should be made for the casting of votes by all the workmen 
conveniently at each establishment at their" places ·of work.. (Para 11.19) 
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. 18.152 A total ban on such contributions was laid down in 1969 by the insertion of 
a new section 293A in the Act. During the period the permissive provisions were in force, the 
main, if not almost the -sole, beneficiary of such contributions was the then ruling party. 

· '; · (Para 13·6} 

. 18.151 Parliament took note of this danger and put a ceiling on such contributions 
through section 293A inserted by the Companies (Amendment) Act, 1960. The Santhanam 
Committee, however, found this amendment ineffective and called for a total ban on all such 
contributions. (Para 13.5) 

18.149 Prior to the coming into force of the Companies Act, 1956, by and large, 
companies had not provided in their memoranda of association for any enabling power to 
make contributions to political parties. . (Para 13.2) 

, · .118.150 The pressure '.for making such contributions had increased by the time of 
General Elections in 1957 and in the two cases involving alterations of memoranda considered 
by the Bombay and Calcutta High Courts, the danger inherent in permitting such contri 
butions was pointed out by the Courts. (Paras 13.3 and 13.4) 

'Chapter XIII: Political Donations-Section 293A-Prohibition regarding making of 
· political contribution 

. 18.148 In order to ensure implementation of the concept of social responsibility and 
dissemination of adequate information in this regard, a provision should be made in the Act 
'that every company, along with directors' report, shall also give a Social Report which will 
indicate and quantify in as precise and clear terms as possible the various activities relating to 
the social responsibility aspects which have been carried out by the company in the previous 
year, (Para 12.12) 

18.147 Accountability of the public sector to the people through Parliament must find 
its-parallel in the private sector in the form of social accountability which is, in our view, a 
mere extension of the principle of public disclosure to which a corporation must be subject. 
Every company, apart from being able to justify itself on the test of economic viability, 
will have to-pass the test of a socially responsible entity. (Paras 12.7 and 12.8) 

18.145 Acceptance of the concept of social responsibility must be reflected in the 
information and disclosure that the company makes available for benefit of various constitu- 
'ents like the shareholders, creditors, workersand the community. Openness in corporate 
affairs is the first principle in securing responsible behaviour. (Para 12.5) 

18.146' The Committee is happy to note that some of the enlightened business houses 
in our country are showing a recognition of the social responsibility owed by the corporate 
sector. No enlightened management can really remain aloof to the national problems such as 
unemployment, over-population, rural development, environmental protection including 
conservation of resources, control of pollution and provision for clean drinking water. 

- (Para 12.6) 

18.144 In the development of corporate ethics, a stage has been reached where the 
question of social responsibility of business to the community can no longer be scoffed at. 
The plea of the companies that they are performing a social purpose in the development of 
the country can only be judged by the test of social responsiveness shown. by them to the 
needs of the community. (Paras 12.I and 12.4) 

Chapter XII : Social Responsibilities of Companies 

18.143 Ten to fifteen per cent of all new shares issued in future should, however, be 
reserved exclusively as workers' shares and should be offered to the employees of the company 
and failing that only, to the existing shareholders or to the public. For this purpose, section 
81 should be suitably amended. - (Para 11.38) 
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18.162 There is need to provide safeguards for preserving-the autonomy of. Govern 
ment companies so as not to defeat the legislative intent to separate the commercial activity of 
the Government from bureaucratic intervention. Accordingly, a model set of Articles framed 
as at Annexure II to the Chapter should be statutorily prescribed by way of compulsory 
regulations for all Government companies. Under these regulations, the Board of Directors 
of Government companies will be entitled, among others, to create posts, to make appoint 
ments to posts carrying a monthly salary of below Rs. 2,500/- per month, to authorise 
variations upto ten per cent in the approved estimates ofany work of capital nature already 
covered by a detailed Project Report-approved by the Central Government, and.to authorise 
the undertaking of works of a capital nature in advance of the preparation of Project Report, 
where the cost of individual.works involved is less than Rs. 100 Iakhs, The CentralGovern 
ment would, on the other hand, be entitled to appoint the Chairman, Managing Director 
.and other executive and functional· directors, fix their salaries and allowances and also create 
and make appointments to posts carrying a salary of Rs. 2,500/- per month or more. 

(Para 14.11) 

Chapter XIV.: Government Companies 

18.161° Keeping in view the recommendations for simpti'fic~tion of the Company Law, 
there will be no case for Govenment companies claiming.exemption from the provisions of 
'the law. (Para· 14.8) 

18.159 ·Any member of office-bearer of a political party or any other person who 
receives from the company directly or indirectly any amount by way of contribution for a 
political purpose in contravention of section 293A should be punishable 'with imprisonment 
upto three years and with fine. · · ' (Para' 13.17) 

,,, l8.160 Section 293A should be redrafted on the lines suggested in Jhe previous 
paragraphs. ·· (Para 13.18) 

j. 

18.158 An Explanation should be inserted in section 293A of the Companies Act on 
the lines of section 19(3) of the UK Companies Act, 1967 to clarify what is meant by political 
purpose and to cover any donation or subscription or payment to a political party or to a 
person carrying on or proposing to carry on any activity for public support for a political 
party. Any expenditure incurred by the company including on advertisement, souvenirs, 
brochures, tract, pamphlet or the like publication of a political party directly or indirectly 
should be deemed to be a contribution for a political purpose. (Para 13. 16) 

U.154 Removal of existing ban on political contributions by.companies would benefit 
only the larger companies because irrespective of whether the limit is in terms of percentage 
of profit or otherwise, the bigness Of a company will determine the bigness of the contribu 
tion and this will necessarily lead to more unhealthy influence. . (Para ] 3.10) 

18.155 Danger of permitting money to play any important role· in election has been 
recognised by the Election Law also. (Para 13.11) 

, . 18.156 Many democratic countries have placed limits on 'what 3: candidate or a 
political party can spend on :elections. Even in countries like the USA, the unrestricted 
flow of money for elections is not permitted. The modern trend and practice is to make 
it unlawful for companies to make any contribution to political parties or for a· political 
purpose. (Paras 13.12. a~d 13.13) 

18.157 There are equally weighty reasons 'against removing the ban· on 'political 
contributions. There is a sharp divergence of views as to who should have the right (the 
Board, the shareholders or the workers, ofthe company) to determine which political party 
should be the recipient. In such a situation the right course is to treat the company's fund as 
a trust fund in which various parties have a stake and, therefore, to continue the existing 
prohibition on such contributions. , (Paras 13.~4 and ]3.]5) 

• :0 t ~ . 

18.153 An attempt was made to revoke the ban and permit the giving of political 
donations by companies bythe Amendment Bill 80,of 1976, which, however, did not become 
law and lapsed, ' (Para· 13.7) 
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18.172 Provisions dealing with winding-up procedures have long remained a neglected 
area in the Act. Delay in termination of winding-up proceedings and blocking of. corporate 
assets is injurious both to the shareholders and to the economy in general. Problems in 
obtaining the statement of affairs filed by the Directors and the difficulties faced by the Official 
Liquidators in the realisation of .assets necessarily delay early terminati~>n of winding-up 
proceedings. These need attention and the Committee's recommendations are directed 
towards this goal. (Paras l~.I-15.9) 

Chapter XV : Winding-up of Companies 

18.171 No distinction need be drawn between wholly-owned Government companies 
and Government companies in which private participation exists in the matter of extending the 
exemptions and modifications, as the extent of private holding was found to be only one per 
cent of the total paid-up capital of all Government companies. (Para 14.14) 

18.170 While the provisions applicable to non-Government companies in regard to 
penalties and prosecutions should be applicable to Government companies also, no Court 
should take cognizance of any offence under the Act alleged to have been committed by any 
Government company or any officers thereof except on the complaint in writing of a person 
authorised by the Central Government: · [Para 14.13(8)] 

18.169 A panel of-chartered accountants be maintained by the Comptroller and Audi 
tor General of India from which Government companies should be free to appoint auditors 
subject, however, to such guidelines as may be laid down by the Comptroller and Auditor 
General. The existing statutory restrictions on the number of audits which a firm of charter 
ed accountants can take at a time and also the principle of rotation of auditors after a specified 
period as per guidelines of C&AG should continue to be applicable. While retaining the 

.existing scheme in sub-sections (4) and (5) of section 619, the C & AG should be requested to 
make available bis report or comments within a given time-frame to enable Government 
companies to conform to the time-limit of six months permitted under the law for the holding 
of annual general meeting. · [Para 14.13(7)] 

18.168 Government companies should be exempted from the provisions relating to 
managerial appointments and remuneration. No compensation for loss of office should also 
be payable to the directors of a Government company. Provisions relating to appointment 
of relatives should, however, continue to apply to Government companies as well. 

- · [Para 14.13(6)] 

18.167 Provisions relating to investigation shall-also apply to a Government company. 
{Para 14.13(5)] 

18.166 The statutory provisions relating to meetings and proceedings shall apply only 
subject.to the articles of association of the Government company. [Para 14.13(4)] 

18.165 Jn the case of shares held on behalf of the President or the Governor in a 
Government company, provision should be made for facilitating automatic transfer of shares 
to be recorded in the register of members notwithstanding any other provisions in the Act to 
the contrary. · [Para 14.13(3)] 

18.164 Section 617 dealing with the definition of a Government company should be 
enlarged to make it clear that a company in which not less than 5 l per cent of the paid-up 
share capital is held jointly or severally by the Central Government, by one or more State 
Governments, by one or more Government companies or by one or more bodies corporate 
owned or controlled by the Central or State Government shall be deemed to be a Government 
company. [Para 14.13(1)) 

18.163 Definition of 'Government company' should make it explicit that a 
Government company is a public limited company of a separate type by itself. 

· [(Paras 14.12 and 14.13(1)] 
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Section 530 should be amended to provide that notwithstanding section 178 
of the Income-tax Act; 1961, arrears of taxes which have become due and 
payable within twelve months next before the 'relevant date' alone should 
have priority. 

18.181 (a) 

18.180 There should be quicker and summary procedure for recovery of any amount 
due to the company. Provision on the lines of section 45-T(3) of the Banking Regulation 
Act 1949, should be provided. · · (Para 15.27) 

18.176 The liquidator should only pay a fixed com t fee in any suit, proceeding or 
claim brought by him on behalf of the company. (Paras 15.22 and 15.27) 

18.177 Section 456 should be amended to empower the Liquidator, on the lines of 
section 132 of the Income-tax Act, 1961, to carry out search and seizure, after obtaining the 
leave of the Court. He should also be entitled to seek the help of police. , 

{Paras 15.23 and 15.27) 

18.178 A provision similar to sub-sections (1) and (2) of section 45-F of the Banking 
Regulation Act, 1949, be inserted in the Companies Act dispensing with the necessity of 
produci_ng original books. · · ' (Paras 15.24 and 15.27) 

18.179 Section 458A should be amended to provide for exclusion of a period of three 
years from the date of winding-up order for purposes of limitation. In the case (!f directors, 
there should be no period of limitation for enforcement by the company of any claim based on 
a contract. In other claims against directors, the period of limitation should be six years. 

(Paras 15.25 and 15.27) 

18.175 (a) Po" er to extend time for filing the statement of affairs should be left only 
with the Official Liquidator-Section 454(3) should be amended. 

(b) Expenses in connection with preparation of the statement of affairs shoulo 
be borne by the directors and not paid out of assets of the company-Sec 
tion 454(4) should be amended. 

(c) The onus of proving reasonable excuse for default should be on the person 
who alleges it-Section 454(5) should be amended. (Para 15.20) 

(c) In theevent of default in· filing the statement of affairs and/or production 'of the 
books of account within the prescribed period, all the directors on the date of 
filing of the winding-up petition should be deemed to be in default. There should 
be a minimum fine of rupees one thousand. (Para 15.19) 

In other cases, the Court should be empowered at- 'the time of giving. directions 
under Rules 96/99 of the Companies (Court) Rules, 1959, to direct the company 
to file, within such time as may be allowed by the Court, a declaration, which 
should be approved and/or verified by the Board of Directors of the company and 
accompanied by the consent in writing of person/persons charged with the res 
ponsibility of production of books of account and for filing statement of affairs, 
containing the required particulars. ,, 

(b) 

18.174 The follow.ing addition~! provision~ should be. made in section 454. :-1. . 

(a) Where the petition for winding-up is filed by the company itself, the petition 
should be accompanied by a duly prepared statement of affairs as required by 
section 454. The petition should specify as to who has the custody of the. books 
of account and papers and name the officers and/or directors who would produce 
the books, papers, etc. after the order of winding-up. The statement regarding 
custody and production of books must· have been approved by the Board of 
Directors, and the petition must include this averment. 

. 18.173 Section 454 should be amended to ensure the filing of a statement of affairs 
and provide information about the custody of'books before the winding-up order is passed. 

· · (Para 15.14) 
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18.190 A provision enabling the liquidator to appoint a 'special manager' of the estate 
and business of the company should be provided. [Para 15.41(.SJ] 

18.191 (a) Section 536 should be amended to empower the Court to validate any dis 
position of property of the company, on such terms as it may think fit. 
During this period, the Court should be empowered to sanction carrying 
on the business of the company and acts incidental thereto. 

18.189 A provision enabling the Court to recall or rescind the winding-up order 
should be made in the Act. [Para 15.41(4)] 

18.188 A provision should be made to provide for the vesting of property of the 
company in the liquidator in compulsory winding-up. [Para 15.41(3)] 

18.187 The Registrar of Companies should be empowered to move a petition for 
winding-up on the grounds of 'public interest'. [Para 15.41(2)] 

(i) when a company obtains additional deposits to pay off old deposits; 
(ii) If the security of the creditor entitled to the benefit of a floating charge is in 

jeopardy. [Para 15.41(1)] 

18.186 There should be additional grounds for winding-up, namely:- 

18.184 Section 543 should be amended to provide that misfeasance proceedings will 
lie against a director if he has acted with gross negligence. (Para 15.40) 

18.185 The present procedure in section 545 is time consuming. Instead the voluntary 
liquidator should be empowered to straight away initiate action against offenders without any 
reference to the Registrar and the Central Government. . (Para 15.40) 

empowering the Court while hearing applications under sections 542 and 543 to 
·pass interim orders including freezing and prohibiting any dealings by the direc 
tors of their private properties so as not to render ineffective all final orders as may 
be passed by the Court; and - 

(iv) to clarify that section 542 should apply in the case of working companies also and 
not only to companies in liquidation. (Para 15.40) 

(iii) 

(i) to make it clear that actual dishonesty is not a necessary ingredient of a charge 
under the section; 

(ii) to make directors and others personally responsible if they carry on the business 
in a reckless manner. It should 'cover civil liability only; 

18.182 Section 467 should be amended to empower: the Official Liquidator to settle 
the list of contributories. Only the list .~f persons who dispute should be referred to the 
Court. , , , (Para 15.38) 

18.183 Section 542 should.be amended- 
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(b) Costs and expenses of winding-up 'shall be determined by\be Court and not by the 
, Commissioner of Income Tax. · Section 178(3) of the Income Tax Act· should be 
· suitably amended. 

(c) A-provision should be made in tax laws for the assessment of companies.inIiquida 
tion to be placed _under the charge of one Income Tax Officer. 

(d) Salaries, wages upto Rs. 12,000 will have priority over taxes. . . ' 
(e) In section 530(1), existing clause (b), the period of four months should be increased 

to twelve months; and in sub-section (i2) rupees one thousand should be increased 
to rupees twelve thousand. with il view to enable the workers and other employees 
of companies in liquidation to recover a major share of their dues. .(Para 15.36) 
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The two separate sets of sections 489 to 497 (dealing with members volun 
tary winding-up) and 500 to 509 (dealing with creditors voluntary winding 
up) should be combined to provide for only one type of voluntary winding 
up. 

18.204 (a) 

18.203 (a) Section 435 should be amended to vest power in the High Court to dele 
gate some of its powers to the Company Law Board as recommended to be 
reconstituted. 

(b) All matters relating to winding-up of small companies should be with 
District Courts. · (Para 15.45) 

18.202 The practice of employing company-paid staff should be minimised and the 
offices of the Official Liquidator should normally be manned by regular Government 
employees only. (Para 1 S.43) 

18.201 Tenancy rights of the company in liquidation which are at present not saleable 
under the Rent Acts, should be allowed to be sold by the [Official Liquidator, as this will 
increase the assets of the company. (Para 15.42) 

18.200 With a view to preserving the industrial activity, [the Official Liquidator 
should make efforts to dispose of the undertaking of the company as a going concern not 
withstanding the winding-up proceedings. [{Para 16'.42) 

18.199 The expenses incurred by the liquidators in connection with taking possession 
and subsequent sale of assets of the company in liquidation should be treated as liquidation 
expenses for tax benefits. [Para 15.41(14)] 

18.198 The Court should be empowered to order enquiry against the conduct of the 
Official Liquidator. , [Para 15.41(13)] 

18.197 The Central Gov ernment should take up with the State Governments the 
question of exempting debts due to ccn panics in liquidation from the purview· of Debt 
Relief Acts. [Para 15.41(12)] 

18.196 The Official Liquidator should keep recci ds fer a period of ten years prior 
to the 'relevant date' ad have 2 pc." er 1 o destroy 211 other records which are not required 

by him. [Para 15.41(il)] 

; I ' 

18.195 Sections (464, 465, 503 and 504) relating to Committee of Inspection should 
be deleted since they have not served any useful purpose. [Para 15.41(10)] 

18.193 Section 494 should be amended to give right to any member who desires his 
interest to be purchased by the Official Liquidator. [Para 15.41(8)] 

18.194 If a branch of foreign company doing busine~s in India is .unable to pay its 
debts, the said branch should be deemed to be a company within the meaning of the Act and 
liable to be wound-up. · [Para 15.41(9)] 

18.192 Power to arrest directors and officers who are about to abscond should be 
provided in section 477 on the same lines as power to arrest absconding contributories in 
section 479. Expenses incurred for appearance before Court should be borne by the person 
summoned. · [Para 15.41(7)} 

(b) It should be clarified that orders under. section 536(2)could be passed by 
the· Court even though no order for winding-up is actuallly passed. 

[Para 1 5.41(6)] 
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18.215 Professional qualification and experience in law or accountancy should 
be prescribed as the eligibility qualification for Members of the Company Law Board. 

(Para 16.lO) 

18.214 Procedure for recruitment of Members to the Company Law Board as 
reconstituted should be on the lines of recruitment of Chairman and Members of the 
Income-tax Tribunal appointed by a. Selection Board constituted under Rules framed for the 
purpose under Article 309 of the Constitution. (Para 16.9) 

18.213 The Companies Aot, 1956, incorporates concepts or social philosophy and 
protection of public interest as adumbrated in the Constitution. To achieve these objectives, 
the administration in discharge of its duties and functions must act in a quasi-judicial 
manner. While matters of purely administrative nature should continue to be exercised by 
the Central Government, other matters which require exercise of quasi-judicial powers 
should be entrusted to the Company Law Board as reconstituted. The Board should 
function independently of the Central Government ensuring speed and efficiency in discharge 
of these functions. There should be power to impose penalties for default in compliance of 
statutory obligations in place of the existing routine prosecutions (Paras 16.1-16.8) 

18.212 The Company Law Board should be statutorily constituted as an independent 
buasi-judicial body on the pattern of the Income-tax Appellate Tribunal with permanent 
Benches in the different regions. including Delhi .region. (Para 16.9) 

Chapter XVI: Administrative Machinery 

18.211 Number of sections in Part VII should be reduced by re-arrangement as 
indicated in the Annexure to this Chapter. [Para 15.41(15)] 

18.210 In case of voluntary liquidation the present six monthly report by voluntary 
liquidator should be retained. There should be a single form of accounts for purposes of 
submitting reports to the Court as well as to the Registrar. (Para 15.57) 

18.209 The Official Liquidator need file only one, instead of two. set of accounts 
under section 462 for the period made upto the 31st March each year. A copy of the 
same acount should be simultaneously filed with the Registrar of Companies. (Para 15.56) 

18.208 As an additional safeguard· on the dispensing of the report of the Official 
Liquidator under section 559, the Registrar of Companies also should be empowered to move 
the Court for declaring the dissolution as void and the period of two years be increased 
to five years. (Para 15.55) 

18.207 It is not necessary to have a report of the Official Liquidator before ordering 
dissolution. However, the dissolution will be effective only six months after holding of the 
final meeting: (Para 15.54) 

18.205 Under section 488, the declaration 'of solvency should also contain a statement 
regarding the address where books and othe~ records of the ~ompany are k~p~~. and also na~e, 
address, designation of person/persons who is/are charged w1_th t~te resp'?ns1b1hty of producmg 
the books, records, etc. and also the statement of affairs if required by the voluntary 
liquidator. · (Para 15.48) 

18.206 Scrutiny by the Official Liquidator under sections 497(6) and 509(6) should be 
discontinued. Consequential changes in sub-sections (3), (6A) and (6B) of section 497 and in 
section 509 should be made. (Para 15.53) 

, (b) Sections 495, 498, 502, S03 and 504 should be deleted as a consequence 
of only one type of voluntary winding-up being suggested. (Para tIS.46) 

(c) Winding-up subject to supervision of Court should be abolished and sec- 
tions 522 to 527 be deleted. (Para 15.47) 
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Chapter XVII : SfmplificatiOn and overall review of the Companies Act not covered in other 
parts of the Report 

18.222 There has been criticism about some of the provisions of the present Com 
panies Act, both from the point of view of their administration by the Government and in the 
context of day-to-day interpretation and practical working by companies. It is in the nature 
of things that a gap always remains between legislative intent and practical interpretation. All 
new legislations or modifications thereof are, therefore,an attempt to bridge this widening 
gap. Itis with a view to (a) removing practical difficulties and problems which have been 
experienced in the actual implementation of the existing legislation for over two decades; (b) 
avoiding repetition and unnecessary verbiage; and (c) in the light of the structural changes 
suggested elsewhere in this Report by the Committee, that several of the existing sections call 
for modifications, some of substantial nature. The specific recommendations in this regard 
are accordingly contained in succeeding paragraphs. (Paras 17.1 & 17.2) 

18.223 The present definition of'<subsidiary company' in section 4 may be amplified 
to cover bodies corporate wherein more than half the nominal value of equity share capital is 
held either jointly or severally by a holding company and one on more of its subsidiaries. 

(Para 17.3) 

18.220 There should be right of appeal against all original orders of the Registrar of 
Companies imposing fine beyond certain limits to the Company Law Board and against all 
original orders of the Company Law Board imposing fine to the High Court. Penalties 
imposed by the Company Law Board should be recovered as if they were arrears of land 
revenue. (Para 16.17) 

18.221 The Company Law Board may authorise any of its Regional Benches to hear 
the. appeals. No appeal should be admitted unless the penalty imposed and against which 
appeal is filed is first deposited. Appellate authority shall have power to waive, enhance, 
reduce or compound the penalty. Appeal against order of the Company Law Board should 
only be on question of law. Non-payment of penalty accompanied by non-compliance of the 
directions should be a cognizable offence. Opportunity should be given to the party to be 
heard before any order is passed. No proceedings for default under any provisions of the 
Act shall be taken notice of after expiry of three years from the date of default. (Para 16.17) 

18.217 Broadly while the existing pattern of exercise of various powers by the 
Central Government, the Company Law Board and the Court should continue, the said 
powers should be re-allocated to these authorities as per Annexures IA (Company Law 
Board), IB (Central Government) and IC (Court) respectively. (Para 16.12) 

18.218 The penal ,provisions which are scattered throughout the Act should be 
consolidated at one place and grouped according to the nature of the offence and punishment. 

{Para 16.13 & 16:14) 

18.219 In place of the existing practice of imposing fine only by the Courts, there 
should be power with the Registrar/the Company Law Board to impose penalty. The 
Registrar's power to impose penalty should be limited to Rs. 500 in the first instance ; 
Imposition of penalty beyond Rs. 500 in the first instance. should be by the Company Law 
Board. Offences which pre-suppose existence of -mens rea' and are punishable with 
imprisonment, fine or both should be retained with the Courts. (Para 16.16) 

18.216 Modifications should be made to the existing provisions relating to the 
constitution and functions of the Company Law Board. Power to constitute the Company 
Law Board should remain with the Central Government and power to constitute the Regional 
Benches should be with the Company Law Board ; the Company Law Board alone, should 
have powers to frame rules and procedure for the conduct of its business and that of its. 
Regional Benches; the Company Law Board including its Regional Benches should have 
powers of the Court under the Code of Civil Procedure; the Chairman of the Company Law 
Board should be a person who is qualified to be appoined as a judicial Member. He should 
hold office until he attains the age of 65 years or has served for a period of five years as a 
Chairman, whichever is earlier ; the other Members of the Board must be persons having 
legal and/or accountancy qualification, in addition to the experience of working and 
administration of the Companies Act and allied statutes and of corporate sector ; the 
Company Law Board or any of its Regional Benches should not be subject to the control 
of the Central Government. (Para 16.11) 
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18.234 No company, )n future, should issue any preference shares which are not 
redeemable within a period not exceeding twelve years. At the time of redemption, the 
shares may be either renewed or paid off in cash to those who do not agree to renewal. No 
company can take recourse to section 106 or section 391 to have an arrangement by a 
majority decision, subject to Court's confirmation. Court's sanction for reduction of capital 
should not be made applicable to redemption of preference shares, so long as the total capital 
is not depleted. Shares may be redeemed either by issue of fresh shares or debentures or by 
crediting an equivalent amount to Capital Redemption Reserve Fund from out of profits. 

(Para 17.14) 

18.233 Irredeemable preference shares as a class should be abolished. The existing 
.irredeemable preference shares should be redeemable at the end of five years from the date 
of commencement of the Act with the option, to be exercised within six months from the 
date of commencement of the Act, to redeem them within a period of twelve years, and at 
the rate of interest of not less than ten per cent. No consent of any class of members should 
be necessary for such conversion. (Para 17.13) 

18.232 Sub-section (3) of section 77 should be modified to provide that the loan 
which may be granted by a company to any person during his entire period of employment 
with the company should not exceed twelve months' salary or wages, or rupees twelve 
thousand, whichever is less. (Para 17.12) 

18.231 The expression 'refusing permission' in section 73 should be substituted by 
the expression 'Nfusing or notjgranting permission', so as to provide for an appeal being filed 
against delay in disposal of application by the Stock Exchange. (Para 17.11) 

18.230 Restrictions on interlocking of investments should be imposed to prevent one 
company from holding a large block of shares in another company. No company wherein 
more than twenty-five per cent of the share capital is held by another company shall be 
entitled to invest in excess of five pei:: cent of the share capital of the other company. The 
present restrictions in section 42( I) are applicable where the holding is in excess of fifty per 
cent. (Para 17.10) 

18.229 Sub-section (2) of section 42 should be modified to provide that the restric 
tions under section 42 shall not apply to receiving bonus shares by the holding company. 
Reference to unlimited company in sub-section (S) of section 42 may be dropped. 

(Para 17.9) 

: 18.228 Reference to managing agents and secretaries and treasurers in clause (c) of 
sub-section (I) of section 33 should be omitted and the clause should be modified to include 
agreement with managing or whole-time director. Sub-section (2) of section 33 should be 
amplified to include a practising company secretary as a person competent to file the requisite 
declaration. (Para 17.8) 

18.227 Section 20 should be amended so as to empower the Central Government to 
make rules aud lay down the guidelines currently followed by it relating to names of com 
panies, ~ara 17.7) 

18.226 "No approval of the Company Law Board, or any other authority, should be 
necessary for alteration of the objects clause of the memorandum. Any member or members 
who hold not less than five per cent of the total voting power of the company and who arc 
aggrieved by alteration •of the objects clause may be given a right to apply to the Company 
Law Board. Such a right should also be given to the Registrar. · (Para 17,6) 

, 18,224 Every .. company, along with its annual . return, should state in the prescribed 
form whether it rs a holding or a subsidiary company. ·_ . · · (Para 17.4) , ' , 

·-·. 1 •, l.J ' 

18.225 Sections ISA and 15B may be deleted and s~bstituted by a general provision to 
give effect to the change in the name of any State or to the name of a new State by automati 
cally substituting it in the existing situation clause of the memorandum. (Para 17.5) 



18.249 The provisions of section. 187C may be deleted as they have not served any 
useful purpose, A provision on the lines of' section ~12(3) of the Banking Regulation Act, 
.1949, may be incorporated in section 155. ' (Paras 17.29.and 17.31) 

18.247 The proviso to section 125 may be amended to empower the Registrar of 
Companies to allow particulars relating to charges etc. to be filed on payment of additional 
fees beyond the specified period. ·~ · · 

Section 141 would apply only in case of failure to register the charge within sixty days. 
The Registrar should be empowered to refuse to register 'charge under certain circumstances. 
Appeal to the Company Law Board may be made for such refusal. The words 'requiring 

·registration' may be substituted by the words 'as provided for registration under the Act'. 
(Para 17.27) 

18.248 Sections 153, 153A, 153B and 187B need to be consolidated at one place. 
Reference to 'debentures' in: these sections should be omitted. The expression 'instrument in 
writing' .should include constructive: trusts. 'Paid-up value' should be the only criterion for 
-deterrnining the value of shares held by a trust. Aggregate value of shares held in a company 
by different trusts created by the same settler(s) should be taken into account. (Para 17.28). 

. I 

18.246 Sections 114 and 1 IS may be deleted as deletion of share warrants is being 
.recomrnended. (Para J 7.26) 

18.245 Sections 108A to 108H may be transferred to the MRTP Act as these provi- 
-sions pertain appropriately to the objects of that Act: : (Para 17.25) - ·- 

18.244 Section 98 may be deleted as unlimited companies are being· proposed to be 
-deleted, - · · '·(Para 17.24) 

18.243 Reference to 'stock' in sections 94 and 95 is to be omitted, as there should 
-only be two kinds of shares-equity and preference. (Para 17.23) - ' . 

18.242 In clause (a) of sub-section (1) of section 94, the words 'issu1ng new shares' 
should be substituted by the words 'creating new shares'. Sub-section ('3) of section 94A may 
.be deleted. · · · ' (Para 17.22) 

' ' 
18.241 Section 90 may be deleted. The existing provisions in private companies 

relating to disproportionate voting rights should be brought within the scheme of the Act 
_'Yithifl a period of three years. , .. · · ·.:(Para 17.21) 

18.240 Section 89-The termination of excessive voting rights in existing companies 
.be deleted as the eventuality has long passed. · , (Para 17.20) 

18.239 In clause (c) of sub-section , (2) of section 87 the word 'equity' may be 
.-deleted. . · 1 

• Para (17.19) 
; ' 

18.238 All preference shares issued in future must be cumulative preference shares . 
. All existing preference shares which are. noI?--i;:umulative, will be deemed to pe cumulative 
.with effect from the date of commencement of the Act. ' - (Para 17.J 8) 

18.237 Sub-section (3) of section 81 may be ~amended to provide for conversion of 
Joans issued prior to the coming into force of the Amendment Act of 1963;into equity, if 
there is· such a. provision in the agreement, ' (Para 17.17} 

'• .• .J • I " 

. 18.2135 A company which has failedto redeem its preference shares shall be prohibited 
, {from ~ec!aring any dividend on equity shares or transfer· any of its profits to' reserves until 

such time the preference shares are redeemed. , (Para l7.l5) 

· .. '!8.236 The suggestion that further· issuejof preference 'shares should be made to the 
-existing preference shareholders only is not found to be acceptable. · ':(Para 17.16) 

" ' 1 I 11 
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18.264 Section 205A should be amended to provide for transfer to the Unpaid 
Dividend Account if dividend warrant not posted within seven days of expiry of forty-two 
days or if posted, not collected within ten days of expiry of six months. Sections 205A and 
20SB should be shifted to be placed after section 207. (Para 17.50) 

{Para 17.49) 18.263 Sections 349 and 350 may be deleted, 

18.262 Explanation be added to sections 198 and 309 to indicate what- constitutes 
true and fair profits. (Para 17.48) 

18.261 Section 205 should be recast to ensure that dividends are declared only out 
of true and fair profits of the company; to prohibit payment of dividend unless at least 
twenty-five per cent of the profits are transferred to the reserves; to provide for payment of 
dividend out of free reserves only; to empower the Board to pay interim dividend not exceed 
ing half of the average rate of dividend declared for the last three years; to provide that a 
method of depreciation once followed should be adhered to and approval of the Central 
Government should be obtained for change in the method of calculating depreciation. 
Method for arriving at depreciation should be the same for all the purposes of the Act. 

(Paras 17.46 & 17.47) 

18.260 References in section 205 to Amendment Act of 1960 and proviso (c) to 
sub-section (I) of section 205 may be deleted. _ (Para 17.44) 

18.259 Proviso (b) to sub-section (1) of section 205 should be amended to ensure 
that a company does not distribute profits unless the entire loss, including depreciation, is 
completely made good. Reference to •an amount which is equal to the amount provided for 
depreciation for that year or those years, whichever is less' may be deleted. (Para 17.43) 

- 18.258 The Companies (Transfer of Profits to Reserves) !Rules, 1975, and the 
Companies (Declaration of Dividends out of Reserves) Rules, 1975, should be dispensed with. 
The substance of these Rules should be incorporated in the Act itself. Sub-section (3) of 
section 205A may be deleted. {Paras 17.41 & 17.42) 

18.257 Directors are to pay interim dividend only out of what they know are profits 
of the company. (Para 17 .40) 

18.256 A new provision should be incorporated conferring on the High Court 
exclusive jurisdiction on applications for injunction in respect of holding of the meeting of 
the shareholders. This will help to reduce multiple legal proceedings. (Para 17.39) 

18.255 Minutes of the meetings of the Board and the Committees thereof should 
mandatorily contain certain particulars. Minutes of the meetings of the Committee should be 
circulated to all the members of the Board within a given period. (Para 17 .38) 

18.254 Extra ordinary general meeting should be held only at the place where the 
registered office is located. (Para 17.37) 

18.253 Annual general meeting should be allowed to be held on public holidays also. 
· (Para 17.36) 

18.252 The requirement of holding a statutory meeting (section 165) may be dispensed 
with. Particulars required to be incorporated in the statutory report should be sent to the· 
shareholders within the period under the Act and also placed before the first annual general 
meeting. (Para 17 .35) 

18.251 Sections 159 to 5162 ·should be consolidated into a single section to provide 
that the annual returns should be filed by different categories of companies as per the form 
set out in the Schedule. (Para 17.34) 

18.250 Sections 157 and 158 with regard to maintenance of foreign register may be- 
daleted, (Para 17 .33) 
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18.280 The procedure in respect of other companies should be modified so as to 
reduce the delay on the suggested lines including making ~f only one application in the 

-Court where the registered office of the transferee company rs situated. (Para 17.68) 

18.279 No change is necessary in the existing procedure relating to amalgamation 
.and reconstruction in so for as MRTP undertakings are concerned. (Para I 7.67) 

18.278 Sections 384 to 388A are to be deleted as a result of abolition of the office of 
'manager'. (Para ~7.64) 

18.277 Section 376 . should be shifted to appropriate place in sections 391 to 396, 
after deletion of reference to managing agents and secretaries and treasurers. (Para I 7 .63) 

18.274 Proviso to section (1) of section 309 should be amended to provide for services 
which are related to specified professions and to require approval of the Company Law 
Board in cases where the director does not possess the qualification for practice of the speci 
fied professions. (Para 17 .60) 

18.275 The monetary limit of five hundred rupees in clause (b) of sub-section (I) of 
section 314 needs to be increased to one thousand rupees. Proviso to sub-section (lB) and 
sub-section (2C) may be deleted. The words •after -the commencement of the Companies 
(Amendment) Act, 1974'·in sub-section (2B) are to be dropped. (Para 17.61) 

18.276 Sections 324 to 348, 351 to 369, 37S and 377 to 383 are to be deleted as they 
relate to managing agents, secretaries and treasurers, etc. · (Para 17.62) 

.18.272 Parallel legislations in the field of marketing of products must be suitably 
·strengthened. , (Para 17.58) 

18.273 Reference to 'private company' in sub-section (l) of section 297 should be 
substituted by the expression 'body corporate'. Proviso to sub-section (I) may be deleted. 
In sub-sections (2) and (3), the words 'five thousand rupees' may be substituted by the words 
'twenty-five thousand rupees'. (Para 17.59) 

18.271 Prohibition against selling arrangements in notified industries may not be 
made applicable to small companies. (Para 17.S7) 

18.270 Any reference to 'sole selling agent' in section 294 should besubstituted by 
"arrangement for distribution of companies' products". Selling arrangement by which not 
less than ten per cent of the goods of particular description are sold throughany other. 
person shall require approval by special resolution. The existing provisions requiring 
·Central Government's approval in case of substantial interest in the company, will continue. 

(Para 17.56) 

. 18.269 Special resolution should be necessary 1under section 293 for any proposal by 
which a company becomes a partner of a partnership firm or a participant in a joint venture. 

(Para· 17.55) 

18.268 The Central Government's approval may be required under section 259 only 
if the increase in number of directors is beyond fifteen in place of twelve at present. 

(Para 17.54) 

18.266 _Five copies of balance-sheets are to be fil~d under section ~20. .(!ara 17.52) 

18.267 An Explanation is to be incorporated in section 2240) to indicate that an 
auditor holds the office from the date of an annual general meeting to the conclusion of the 
next annual general meeting. Consequential changes may be made in section 224(4). 

(Para 17. 53) 

18~65 Section 298 may be deleted as it is improper to p~y interest from capital. 
· - · - ·· (Para 17.51) . \ 
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18.297 Schedule XI is proposed to be deleted and, instead, it is to be provided in 
section 406 that provisions of sections 539 to 544 would apply, mutatis mutandis, subject to 
an application under section 397 or 398. (Para 17.91) 

18.296 Form of proxy in Schedule IX [may be [amended to incorporate suggestion in 
Chapter VII of the Report. (Para 17.89)· 

(Para 17.87)· 

(Para 17.88) 

r 

18.294 Table F may be dropped., - ' 

18.295 Schedules VII and VIII are to be dispensed with. 

18.293 Table C may be modified consistent with recommendations on guarantee- 
companies. Tables D and E may be dispensed with. (Para 17.86) 

18.292 Table A should consist of two parts=Compulsory Regulations and Optional 
Regulations. All companies should, by law, be deemed to have adopted the 'Compulsory 
Regulations'. Some of the existing Regulations of Table A as also certain specified sections 
of the Act should find place in Compulsory Regulations. A suitable provision in Part I of 
Table A may be made to the effect that proxies shall have the right to vote on show of hands 
as well as on .a poll and shall also have a right to speak at the meeting. (Para 17.85) 

18.291 Administration of Nidhis, Mutual Benefit Societies and Permanent Funds 
should be taken over by the State Governments or through a special Central Legislation. , 

(Para 17.84)' 

18.290 A general provision as in clause (d) of section 616 is sufficient. (Para 17.80) 

18.289 In section 610, fees payable for inspection- of documents may be raised to 
rupees two. (Para 17.79)· 

· _ 18.288 Sections 565 to 581 are to be deleted. All existing companies should register 
under the new law and should be issued with new incorporation certificates on filing revised 
memorandum and articles of association. (Para 17.78) 

18.287 Sections 561 to 564 are to be deleted. All companies [should henceforth be 
governed by the new Act. (Para 17.77)· 

18.286 Provisions on the lines of] section I 418 should be .made in respect of gratuity 
fund or pension for employees. Each year's liability for gratuity should be provided and set. 
apart. Contributions in respect ~of pending liabilities are to be made to the fund in seven· 
equal annual instalments. (Para 17.75) 

- I 
18.285 Section 416 may be deleted and suitable provision is to be made in section 46 

to the effect that any contract by or on behalf of a company in which the company is undis 
closed principal should be void. (Para 17.73) 

- . 
18.283 A scheme of amalgamation involving a sick unit and not involving an under 

taking coming within the purview of the MRTP Act should be approved by the Central 
Government itself under section 396 without Court's sanction. Section 396 may be modified 
to confer rule-making powers on the Central Government for the purposes of facilitating the 
exercise of such power. · --~ · . . · (Para 17.71}· 

18.284 Amalgamation or reconstruction involving small companies should be dealt 
with only by District Courts. (Para 17.72) 

, - .1s;281 'The Official Liquidator"i1Bt to furnish ; r~port in terms of thesecond'proviso- to section 394(1) in the case of amalgamation. (Para 17.69) 

18.282 In °iill cases ofamalgamation of Government companies, the Central Govern- 
ment should exercise its powers under section 396. (Para 17 .70), 
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(Para 17.109). 18.309 Repeals and savings are to be provided for in the new Act. 

18.308 In order to prevent invalidation of the proceedings by reason of defects; ir 
regularities or deficiencies in notice or time prescribed by the Act, a provision should be 
introduced empowering the Court to pass orders obviating the consequences that would flow 
from such invalidation. · (Para 17.108) 

18.307 Consequential changes wherever necessary, are to be carried out in the light 
of the Report. (Para 17.107) 

18.306 There are various areas in which corporate discipline cannot be achieved by 
mere amendment of the two Acts. The role of public. financial institutions in regard to 
country's industrial growth has become very. vital. It is, therefore, necessary 'tJ.iat such 
institutions should play a more participative and purposeful role. (Para 17. ~96) 

18.304 The first and second provisos to section 611 are suggested to be .deleted arid 
suitable provisions made in the light of 'suggestions in para 17.78. In sub-section (2), the 
words 'ten times the amount of fees so specified' may be substituted by 'the annual fee so 
specified'. Schedule X may be amended to incorporate the suggestion on '._Fees'), , .: .. 

(Para 17.102) 
i 

18.305 A provision should be' made authorising the refund of registration fees .ir- 
certain circumstances. (Paras 17.103-17.105) 

18.303 In place of the existing system of charging fee for filing of each document, a 
consolidated annual fee for each company has been suggested to be prescribed. · · · ' · 

(Paras 17.99-17.101) 

18.302 Section 642 dealing with the rule-making power of the Central Government 
should contain an additional provision to the effect that approvals, sanctions, etc. accorded 
or granted by the Central Government are in accordance with the rules framed in this 
behalf. (Para 17.97) 

18.300 . Government may undertake a r~view of the r'ules and forms in the light of 
the broad indications given ~Y the Co~mittee. (Pa~as 17.9~~17.98) 

18.301 The clarifica'tions issued froni time to time by the Central Goverriment regard 
ing availability of naniesfor companies as per Rule' 4A of the General Rules & Forms should 
be incorporated in the Rule itself so that the company promoters are informed about the 
criteria being followed by the Central Government in respect of names of companies. ' ' -· 

· · · (Para 17.96) 

(Para 17.93) 18.299 Schedule XIII may be transferred to the MRTP Act. 

18.298 Schedule XII will undergo change in the light of recommendations in Para 
17.109 of Chapter XVII. (Para 17.92) 
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" Foot-note at page 446, •'Anti-trust Laws of USA" bY A.D. Neale. 

19.5 The question of dominance on the basis of production, supply, distribution or. 
control by an undertaking is at present required to be determined with reference to the lowest 
production made, or services rendered by the undertaking concerned during the 'relevant 

The Aot contains elaborate and perhaps complicated definitions of these two expres 
sions. The question whether an undertaking is a 'dominant undertaking' is made dependent 
on the share of the undertaking's production, supply or distribution or control of total goods. 
This share is laid down as one-third for purposes of dominance and one-half for purposes of 
determining whether an undertaking is a 'monopolistic undertaking' or not. Modern thinking 
on test to determine the dominance of an undertaking with reference to the market share of the 
product favours a smaller percentage. The modern trend as stated in section 6 of the Fair 
Trading Act of 1973 (UK) is based on a reduced share viz. one-fourth or twenty-five per cent. 
The trend elsewhere also is to accept reduced market share which would prima-fi 'acie be 
considered illegal and anti-competitive. Thus, an '_'A.nti-trust laws of USA" by A.D. Neale, 
the. share of ten to fifteen per cent of product in any given market is considered sufficient to 
raise a presumption of prima-facie illegality* These observations were referred to without 
any adverse comment in 1963 Volume 373 US 916 (Note 41). In their book "Anti-trust 
Policy", Carl Kaysen and Donald F. Turner also suggest- a share of twenty percent or more 
of a market as a criterion for prima-facie illegality. In our country, a particular share of the 
market does not involve any question or presumption of 'illegality'; it only implies that 
further growth of such a dominant undertaking in the same field will be subject to regulation 
in public interest. Having regard to the vast size of our country, the large number of 
entrepreneurial class available and the level of industrial growth already achieved, we are of the 
view that for purposes of determining dominance, the existing criterion of one-third should be 
reduced to one-fourth share of the market. We, therefore, recommend that the expression 'not 
less than one-third' occurring in sub-clauses, (i) and (ii) and in Explanation III, of clause (d) of 
this section should be amended to read 'not less than one-fourth'. 

19.4 Dominant a11d monopolistic undertaking : Section 2(d) and 20) 

For the same reason, the definition of 'Commission' in section 2(b) should be changed 
to read 'Monopolies and Trade Practices Commission established under section S'. 

19.3 Definitions: Section 2 

As we are proposing to enlarge the scope of the Act to cover unfair trade practices, 
the word 'restrictive' occurring in the title of the Act may be deleted. The Act will, therefore, 
be called 'Monopolies and. T~ade Practices Act', in future, 

. 19.2 Title : Section 1_ tl) 

19.1 The Monopolies and Restrictive T~ade' Practices Act CMRTP Act) which was 
brought into force from the Ist of June, 1970 contains definitions in respect of certain econo 
mic concepts not previously found or defined in any other Indian legislation. During the eight 
years the Act had been in. force, it has' been found that some of these expressions are not 
free from ambiguity. Suggestions and representations have, therefore, been made to us both 
in the written memoranda submitted by various bodies and also in the submissions made to 
us at the oral hearings that these expressions need to be redefined to make the intention 
clear and their working more effective, It has also been brought to ournotice that the 
authorities administering the provisions of this Act have also experienced certain practical 
difficulties in their operation. We have taken careful note of these various suggestions and 
would make the following recommendations for amending or substituting some of the exist 
ing definitions, with our reasons in each case . 
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19.7 The Department of Company Affairs which is administering the MRTP Act has 
no mechanism or machinery for the collection, maintenance and publication of data of goods 
produced etc. or of services rendered. The Department is presently relying upon data 
collecting Departments/agencies like DGTD, Department of Statistics, CSO, DCSSI, etc. While 
we are not suggesting any direct collection and publication of data by the Department of 
Company Affairs itself, since this will involve duplication of such facilities at exorbitant cost, 
there is certainly a lacuna in the present arrangements which should be remedied forthwith. 
This lacuna arises out of non-publication of the data in time by the concerned departments 
which creates uncertainties about the applicability or otherwise of the provisions of this Act 
from the dominance angle for the industry. Without uptodate figures, the working of the Act 
also suffers. The collection maintenance and publication of uptodate and correct facts is thus 
an immediate necessity." We strongly recommend that the-Government should make necessary 
arrangements in this regard immediately. It would also be necessary to provide in the Act 
itself that the data now collected and published. by the Data-collecting Departments like 

19.6 According to Explanation III in clause (d) of section 2, the number of workers 
employed is a criterion for determining dominance of an undertaking which, in our view, is 
not too reliable a guide since the number of workers employed in a given manufacturing pro 
cess will depend upon the degree of sophistication and the machinery used for the purpose. 
Similarly, for the purpose of rendering services also, the number of workers will depend upon 
the qualification and efficiency of persons on a job. Further for the purposes of reckoning 
substantial expansion under section 21 of the Act, the increase in the number of workers is 
usually not taken into account. We would, therefore, suggest that the words "or the number 
of workers employed for the production, supply distribution, or control of such goods or 
for the rendering of services" occurring in this Explanation should be deleted. We would 
also recommend that the concept of 'price' ref erred to in this Explanation for determining 
dominance requires to be eliminated as price generally refers to unit price and it may not be 
a practicable and workable criterion to follow. 

We have advisedly used the expression "the question arises as to whether the undertaking is 
or is not dominant" in the above suggested sub-clause as we are of the view that the point of 
time mentioned in the existing definition of 'relevant year' should be the time when the 
question 'arises' instead of the time when it is 'determined'. 

The average annual production made or services rendered by the undertaking 
concerned during the three calendar years immediately preceding the 
preceding calendar year in which the question arises as to whether an 
undertaking is or is not dominant." 

" (i) 

(i) Explanation VI in clause (d) of section 2 should be deleted; 

·(ii) The words 'relevant year' occurring in clauses (a) and (b) of the proviso below 
sub-clause (ii) in clause (d) of this section shall be substituted by the words 'the 
last three calendar years'; and 

(3) In Explanation IV, sub-clause (i) shall be substituted by the following viz. :- 

year'. The 'relevant year' is also material for purposes of excluding the quantum of goods 
produced by an undertaking employing fifty or less workers where manufacturing process is 
carried on with the aid of power or employing one hundred or Jess workers where the 
manufacturing process is being carried on without the aid of power. The expression 'relevant 
year' itself is defined as meaning "any one year out of the three calendar years immediately 
preceding the preceding calendar year in which the question whether an undertaking is or is 
not a dominant undertaking is determined". A similar situation obtains in section 2(j) for 
determining whether an undertaking is a monopolistic undertaking or not. We feel that not 
only the definition of 'relevant year' is complex but the adoption of the 'lowest figure' of pro 
duction etc. for purposes of determining dominance is both unsound and unreliable. The low 
production in any particular year could be due to any unforeseen factor like lock-outs, strikes, 
shortage of power or of raw-materials and it would be unreasonable to assess dominance or 
monopolistic position with· reference to such low production. The figures of average 
production during three years would, on the other hand, be a more stable and reliable 
criterion as it would also take into account any variations during the period. We would 
accordingly recommend that :- 
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Explanation I 

For the purpose of sub-clause (i) above, group of persons who are able directly 
or indirectly to control the policy of a body corporate, firm or trust, without having a 
controlling interest in that body corporate, firm or trust shall be treated as .qaving 

. control of it .. 

(ee) 'Group' means a group of- 

(i) two or more individuals, associations, trusts, trustees or bodies corporate 
(excluding public financial institutions) or any combination thereof which 
exercises or is established to be in a position to exercise control directly 
or indirectly over any body corporate, firm or trust; or 

(ii) associated person. 

" 

19.10 The concept of group consists of two elements viz. (a) the controlling entities; 
and '(b) the controlled entities. In the first part of the existing definition in section 2(18A) of 
the Companies Act, the controlling entities referred to are individuals, associations, firms or 
bodies corporate or any combination thereof. The controlled entities referred to in second 
part of the definition are body corporate, firm or trust. The trust is not included in the first 
part whereas it is contained in the second part of the definition. 

19.11 There are practical difficulties in establishing if a group "has the object of 
exercising control" over any body corporate, firm, trust etc. whereas it may be possible to 
prove, with reference to past conduct of the group, that it exercises or is in a position to 
exercise control over the controlled entity. It is, therefore, suggested that the following 
revised definition of 'group' may be incorporated in the' MRTP Act :- 

It has been represented to us from all quarters that the definition of the expression 'group' 
which was introduced into the Companies Act by the Amendment Act of 1974 as clause (18A) 
of section 2 of that Act should appropriately find a place in the MR TP Act. We are com· 
pletely in agreement with this suggestion and consequently recommend that the definition 
contained in section 2(18A) of the Companies Act may be incorporated in the MRTP Act as 
clause (ee) of section 2 with certain modifications which are felt necessary for the reasons 
mentioned below. 

19.9 Group 

"Goods' means goods as defined in the Sale of Goods Act (Act III of 1930) 
which are produced in India and includes products manufactured, mined or 
processed." 

The existing definition of goods does not cover the cases of investment companies 
dealing in stocks and shares and other activities like mining or processing e.g. fish and animal 
products, which are not covered under the definition of goods in the Sale of Goods Act. 
Many investment companies maintain that they are not 'undertakings' within the meaning 
of the Act as the existing definition of goods would not include dealings in stocks and shares. 
In order to put matters beyond doubt, we would, therefore, recommend that the definition of 
goods should be revised as follows so as to harmonize it with the definition contained in the 
Sale of Goods Act. The proposed definition would run as follows : - 

19.8 Goods : Section 2(e) 

The figures published by any authority approved for the purpose by the 
Central Government by a notification in the Official Gazette with regard to 
the total production made or services rendered in India or in any substan 
tial part thereof". 

" (ii) 

DGTD etc. could be taken into account by the Government for the purposes of this Act. This 
will ensure expeditious disposal of cases under the MRTP Act. Accordingly, we recommend 
that clause (ii) of Explanation IV in section 2{d) may be substituted by the following:- 
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(i) If the undertakings are owned by or are under the control or management 
of one and the same person, firm, trust, association, society, co-operative 
society, Hindu undivided family or body corporate; 

(ii) Where the undertakings are owned by firms, if such firms have one or 
more common partners; 

(iii) Where the undertakings are owned by trusts, if not less than one-third of 
the trustees of such trusts are common; 

(iv) Where the undertakings are owned by bodies corporate - 

(a) if one body corporate is a subsidiary of the other; 
(b) if one body corporate holds, either by itself or together with its one 

or more subsidiaries or together with its directors or directors of its 
subsidiaries, not less than one-third of the total voting power of the 
other; 

(c) if one or more subsidiaries of one body corporate holds or hold not 
less than one-third of the total voting power of the other; 

(d) if the bodies corporate are under the same management in terms 
of Explanation below; 

(e) if not less than one-third of the voting power in such bodies corpo 
rate is held by or on behalf of - 
(i) the same individual; 

"- 2(g) 'Inter-connected undertakings' means two or more undertakings which are 
interconnected with each other in any of the following manner :- 

A new definition of 'same management' was brought into the Act by the Companies 
(Amendment) Act, 1974. This concept is relevant for purposes of Chapter HI of the Act 
dealing with regulation of concentration of economic power. With a view to facilitating a 
decision on the question of inter-connection and at the same time to ensure that the purposes 
underlying the Act are fully achieved, we would recommend that the expression be redefined 
as suggested below:- 

19.12 Inter-connected undertakings : Section 2(g) 

If any person is an associated person in relation to another within the mean 
ing of Explanation JI the latter shall also be deemed to be an associated person in 
relation to the former within this meaning." 

Explanation III 

(a) in relation to the director of a body corporate, the relative of such a 
director, a firm in which such director or his relative is a partner, any 
trust of which any such director or his relative is a trustee, any com 
pany of which such a director whether independently or together with 
his relative constitutes one-third of its Board of Directors or any body 
corporate at any general meeting of which Dot less than one-third of the 
total number of directors are appointed or controlled by such director 
or his relative acting either singly or together; 

(b) in relation to the partner of a firm, the relative of such a partner and any 
other partner of the :firm; and 

(c) in relation to the trustee of a trust, any other trustee shall be regarded as 
an associated person, 

For the purpose of sub-clause (ii) above - 

Explanation II 
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(i) if one exercises control over the other; or 
(ii) if both are under the control of the same group or any of the constituents of the 

same group; or 
(iii) if the managing director of one is the managing director of the other; or 
(iv) if one controls the composition of not less than one-third of the total membership 

of the Board of Directors of the other; or 
(v) if one or more directors while constituting [whether independently or together with 

the relatives· of such director(s)] not less than one-third of directors of one such 
body corporate also constitute (whether independently or together with their 
relatives) not less than one-third of directors of the others; or 

(vi) if not less than one-third of the total voting power of each of the bodies corporate 
is held by one or more individuals belonging to the same group whether by them 
selves or together with their relatives; or 

(vii) if not less than one-third of the total voting power of each of the bodies corporate 
is held by one or more bodies corporate belonging to the same group; or 

(viii) if not less than one-third of the total voting power with respect to any matter 
relating to each of the two bodies corporate is held or controlled by the individuals 
belonging to the same group or by the bodies corporate belonging to the sames 
group, or jointly by such individuals and one or more of suoh bodies corporate; 
or 

"Explanation I 

For the purposes of this Act, two bodies corporate shall be deemed to be under the 
same management - 

19.13 The existing Explanation I to Section 2(g) defining the expression 'same manage 
ment' needs to be elucidated and may be substituted by the following viz. :- 

(vii) 

If one undertaking is owned by a body corporate and the other is owned 
by a firm having bodies corporate as its partners, if such bodies corporate 
are under the same management; and 
Without prejudice to the generality of sub-clauses (n to (vi) above, if the 
undertakings are owned, managed or controlled by the same group or by 
any of the constituents of the same group." 

(vi) 

(a) if one or more partners of the firm hold either jointly or severally or 
along with the members of the same group to which they belong, not 
less than one-third of the total voting power of tho body corporate; 
or 

(b) if one or more partners of the firm are managing director(s) of the 
body corporate; or 

(c) if one or more partners of the firm exercise or is/are established to 
be in a position to exercise control whether as director(s) or other 
wise over the body corporate; or 

(d) if the body corporate is a partner of the firm; 

(v) Where one undertaking is owned by a body corporate and the other is; 
owned 1Jy a firm - 

(ri) individuals who are relatives; 
(iii) individuals who are partners of the same firm; 
(iv) bodies corporate under the same management ; and 
(v) the same trust ~r trusts or Hindu undivided family; 
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19.17 Monopohstic Trade Practices : Section 2(i) 

The definition of this expression has to be read with the provisions of section 32 which 
lays down the circumstances under which such practices are deemed to be prejudicial to public 
interest. There are also certain over-lappings of provisions in those two sections which need 
to be rectified. We would, therefore, suggest the following revised definition : - 

"2(i) 'Monopolistic trade practices' includes a trade practice which has or is likely 
to have the effect of- 

(a) increasing unreasonably the cost of goods produced or of services rendered; 

(b) increasing unreasonably or maintaining in any manner, at an unreasonable 
level, the prices of goods sold or re-sold, or of the services rendered; 

(c) increasing unreasonably the profits derived from the production, ·supply or 
distribution of goods or from the performance of any service; . 

(d) unreasonably preventing or lessening competition in the production, supply> 
distribution of any goods or in the supply of any service; . 

(e) limiting technical development or capital investment to the common 
detriment; · 

(f) allowing the quality of goods produced, supplied or distributed, or in the 
performance of any service, to deteriorate. 

19.16 In the light of the foregoing revised definition of the expression 'inter·connected 
undertakings', certain consequential deletions in the existing definition are necessary. The 
Illustration and the Explanation occurring at the end of section 2(g) which were there even prior 
to the 1974 amendment are no longer necessary as the situation envisaged in the Explanation 
has been taken care of in the proposed revised definition. Secondly, the Illustration 
establishes a chain of inter-connections to the 'nth' degree which has led to considerable 
problems and inter-connection of undertakings which have neither managerial nor financial 
integration. 

19.15 In the normal course, it is quite possible that questions may arise as to whether 
any undertaking falls within the definition of these concepts of 'group', 'same management' 
aila 'inter-connected undertaking'. lt must also be recognised that in these cases, the forum 
must be such as will instil confidence in the objectivity and soundness of the judgement of 
such a body. We feel that the Commission would be the proper body for settling such dis· 
puted questions relating to inter-connection etc. A proviso may, therefore, be added at the 
end of the Explanation to the effect that if any dispute is raised by the concerned undertaking 
with regard to the facts constituting the 'group', 'same management' or 'inter-connection', the 
Central Government shall refer the matter to the Commission which will decide the issue not 
only in the light of the definition but also having regard to the underlying purposes of the Act. 
It may also be provided that until the Commission has finally decided the question, the con· 
cerned undertaking shall be deemed to be interconnected for the purposes of the MRTP Act. 
We feel that a time-limit of three months should be laid down for the Commission to decide 
any disputed question referred to it relating to 'group', 'same management' and inter-connec 
tion', 

, 19.14 It should be clarified by way of an Explanation that wherever the expression 
•trust' or 'trustee' occurs in the Act, theextent of voting power exercisable by the public 
Trustee on behalf of such 'trust' or 'trustee' shall be excluded in determining the total voting 
power by such trust or trustee. 

The existing Explanations II, III and IV should be retained in the existing form in the 
~~t. 

(ix) if the directors of one such body corp-orate are accustomed to act in accordance 
with the directions or instructions of one or more of the directors of the other 
body corporate, or if the directors of both the bodies corporate are accustomed to 
act in accordance with the directions or instructions of an individual, whether 
belonging to a group or not." ' · 
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This expression is particularly relevant for the purpose of administering 'the provisions 
of sections 21 and 22 of the Monopolies and Restrictive Trade Practices Act. The present 
definitlon has been the subject matter ofconsiderable controversy and litigation. In Carew 
& Company vs Union of India (AIR 1975 SC Page 2260), the Supreme Court observed that 
"the word 'undertaking' is a coat of many colours as it has been used in different sections of 
the Act to convey different ideas. In some of these sections, the word has been used to 
denote the enterprise itself while in many other sections it has been used to denote a person 
who owns it," 1 

' 

19.21 Undertaking: Section 2(v) 

"2(q) 'Scheme of finance' means a scheme indicating the estimated capital outlay of 
the proposal and the sources from which, and the terms and conditions on which, 
:finances are proposed to be obtained by an undertaking." 

It is proposed to amplify the definition of this expression to make it complete as the 
scheme of finance is usually composed of two parts viz. (1) the estimated capital outlay of the 
proposed project; and (2) the sources from which the finances are to be raised for meeting 
the estimated cost. The revised definition would accordingly read as follows :- 

19 .20 Scheme of Finance : Section 2( q) 

(The section referred to here is in Chapter XX[ in which the specific restrictive trade practices 
have been listed). · 

(a) which has or rmy have the effect of preventing, distorting or restricting 
competition in any manner; 

(b) which tends to bring about manipulation of prices or of conditions of deli· 
very; and · · · 

(c) which tends to affect the' flow of supplies in the market relating to goods or 
services in such a manner as to impose on the consumers unjustified costs or 
restrictions and includes those specified in section .... ". 

"2(o) 'Restrictive trade practice' means a trade practice- 

. Following the provisions of contemporary legislation of other countries, it is felt that 
the problem of restrictive trade practices indulged in by undertakings should be tackled in more 
effective ways. The basic, object of any anti-monopoly legislation is to afford protection to the 
consumers by keeping competition alive in the relevant market. Some of the restrictive trade 
practices by their very nature have the effect of distorting or limiting competition which is always 
prejudicial to public interest, We would, therefore, suggest that all such practices should be 
statutorily prohibited under the Act subject to certain defences and gateways. We are dealing 
with this aspect in detail in Chapter XXf. In this chapter, however, the term 'restrictive trade 
practice' may be defined in a general way as follows :- 

19.19 Restrictive Trade Practices : Section 2(e) 

. The concept of 'monopolistic undertaking' is relevant only for purposes of section 31(1) 
and section 37(4) of the Act. In the former, reference is made to the indulging in any 
monopolistic trade practice by "one or more monopolistic undertakings". In the latter, refere 
nce is made to a "monopolistic undertaking indulging in restrictive trade practices". It is con 
ceivable and in fact existing section 31(1) assumes that it is possible for a non-monopolistic 
undertaking also to indulge in any monopolistic trade practice or restrictive trade practice. 
We are separately recommending in Chapter XX[ that a monopolistic trade practice indulged 
in by any undertaking should be prohibited. In view of this, the need for retaining a separate 
concept of 'monopolistic undertalalng' in the Act does not arise and we recommend that this 
clause be deleted. 

19.18 Monpolistic undertaking: Section 2(j) 
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19.26 However, in the case of undertakings owned by Governments-Central or 
State, the restriction relating to substantial expansion or setting up of new undertakings or 
mergers should not be applicable because of the fact that there is already public control over 
these undertakings and the question of monopoly or concentration of economic power is 
totally irrelevant inasmuch as there is public accountability of such undertakings. But that 
argument does not apply to those undertakings whose management only is taken over tempo 
rarily by the Government under any law for the time being in force. In such a case, there 
is no justification to grant any exemption from the applicability of the provisions of this Act. 
This is because such undertakings are being managed by the Government for a short period 
and may be returned back to the original owners. By the takeover of management, the basic 
characteristic of an undertaking being in private sector is not changed. In that view, these 

19.25 The apparent justification for exempting these bodies can only be that as 
Government has a control over these companies, no protection is needed by the general 
public. Such an exemption cannot be accepted without qualification. It has been represented 
that there is no reason why the provisions of the Act specially those relating to monpolistic 
and restrictive trade practices (and unfair trade practices suggested by us) should also not be 
made applicable to such undertakings. Since Government or Government controlled 
undertakings are engaged in the production of the consumer or other items, the impact on 
the general consumer or the user of the goods and services of the trade practi 
ces in respect of such goods or services is the same whether they are produced or rendered by 
undertakings in the public sector or in the private sector. The beneficiary of the legislation 
is the consumer and it appears to us to be only fair and reasonable that even undertakings 
owned or controlled by Central and State Governments should be under the same type of 
rigour and discipline where the interests of the general consumer are involved. 

Section 3 of the Act exempts from its purview any undertaking owned or controlled by 
Government company or by Central or State Governments or by any other corporation 
established by Central or State Acts and undertakings engaged in an industry, the manage 
ment of which has been taken over by any person or body of persons in pursuance of any 
authorisation made by the Central Government under any law for the time being in force. A 
trade union or other association of workmen or employees formed for their own reasonable 
protection as such workmen or employees are also exempt from the applicability of the pro 
visions of the Act. These exemptions subsist unless otherwise directed by the Central 
Government by notification in the Official Gazette. 

19.24 Applicability to Government undertakings 

For the purposes of sections 21, 22, 23, 26 and 27 'undertaking' includes a factory 
unit or division of business enterprise engaged or proposed to be engaged in the production' 
supply, distribution, purchase, trading or control of goods of any description or the provisio~ 
of services of any kind." 

Explanation 

'Undertaking' includes any business enterprise, work or project owned by an 
individual, Hindu undivided family, firm or association of persons or by trust, 
society, co-operative society or by a body corporate, and engaged or proposed 
to be engaged in the production, supply, distribution, purchase, trading or 
control of goods of any description or the provision of services of any kind. 

"2(v) 

19.23 It is, therefore, suggested, that the expression may be amended as follows :- 

19.22 The definition of the word 'undertaking' in section 2(v) of the Act would indicate 
that an undertaking means an enterprise which is engaged in production, sale or control of 
goods etc. The present definition stresses the aspect of an undertaking being currently en 
gaged in production etc. It does not take into account undertakings which have not been 
commissioned but are in embryonic stage and are designed to go into production at a future 
date. Secondly, in the case referred to above, the Supreme Court held that acquisition of 
oven hundred per cent shares of a new company which is not yet engaged in the production, 
distribution etc. of goods did not amount to acquisition or takeover within the meaning of 
section 23(4) of the Act. 
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19.31 We may point out that transfers and mergers of newspapers are very much a 
-part of the monopoly legislation in other countries. In this connection, reference may be 
made to the Fair Trading Act, 1973 (UK.) which, in Part V, deals with this aspect. These 
provisions lay down that the transfer of a newspaper to a newspaper proprietor, whose news 
papers have an average circulation per day of publication amounting together with that of the 
newspaper concerned in the transfer of five lakhs or more copies, shall be unlawful and void 
unless the transfer is made with the written consent given by the Secretary of State, who shall 
not give such consent until after he has received a report on the matter from the Mono 
poly and Merger Commission. 

19.30 Apart from the constitutional question raised by the Society, no other reason 
was advanced before the Committee as to why the provisions of the MR.TP Act should not be 
made applicable to the newspapers. The Committee also cannot appreciate :: s to how the 
provisions of the MR TP Act which are broadly me3:nt to subserve public interest and also 
give protection to the consumer should. be made inapplicable so far as such an important 
institution as newspapers is concerned. To be fair to the Society, it also did not say that the 
provisions regarding monopolistic or restrictive trade practices covered by MRTP Act or the 
proposed unfair trade practices suggested by the Committee should not be made applicable to 
the newspapers. The Committee feels that the Society was pre-eminently correct in taking 
this stand. 

19.29 The Committee, however, informed the representatives of the Society that the 
. question of constitutionality or ultra-vires was beyond the purview of this Committee which 
hnd been specifically constituted to undertake a comprehensive review of the MRTP Act. It 
was, of course, open to the Society, if it had any grievance, to ventilate it before a court 
of law. 

The Committee has received a memorandum from the Indian & Eastern Newspaper 
Society (lENS), which pleads that the MRTP Act should contain an exemption clause 110 far 
as newspaper undertakings or any association of newspaper undertakings is concerned. The 
Committee also had the benefit of oral representation from the Society. It was contended 
that the application of the Act to the newspapers infringed Article 19 of the Constitution and 
was thus violative of fundamental rights. 

19.28 MRTP Act and Newspapers 

Notwithstanding anything contained elsewhere, the provisions of this Act shall 
also apply to any undertaking engaged in any industry.the management of which 
has been taken over by any person or body of persons in pursuance of any autho- 
risation made by the Central Government under any law for the time being in 
force." 

(2) 

(a) any undertaking owned or controlled by a Government company; 

(b) any undertaking owned or controlled by the Central or State Governments; 
and 

(o) any undertaking owned or controlled by a corporation (not being a com 
pany) established by or under any Central or State Act. 

/ 

"3(1) Unless the Central Government, by notification in the Official Gazette otherwise 
directs, this Act shall also apply, except in relation to the provisions of Chapter 
III of this Act, to- 

19.27 However, exemption in clause (d) of section 3 in favour of trade unions or 
other associations of workmen on employees stands on different footing and should continue. 
In t~c result, we recommend that section 3 should be substituted by the following revised 
sectton :- 

undertakings must be treated like other undertakings belonging to private sector. They 
should, therefore, not be entitled to any exemption. / 
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The Committee considered whether any change was called for in the existing method of 
computation of the "value of assets" but has decided not to suggest any change. It is, how 
ever, only fair to mention that some Members felt that the present definition is illogical as it 
takes into account the right hand side of the balance sheet without allowing for the liabilities 
and further, in the case of inter-connected companies, there is the possibility that under the 
existing position, the total assets of the inter-connected group get exaggerated by counting more 
than once the assets represented by investments and loans given by one company of the group to 
the other companies of the group. The present method, according to them materially reduces 
the real value of the ceiling which may apparently stand at Rs. 20 crores and that it would 
only be appropriate to exclude such investments and loans in the investee companies irrespec 
tive of whatever ceiling may be fixed, while on the other hand it was argued that in consider 
ing concentration of economic power, adding up the assets of the various companies .. 
comprising the group without the suggested refinement would be nearer to economic reality. 

19.34 Value of Assets : Section 2(W) 

19.33 There is thus nothing peculiar or extra ordinary in the applicability of the pro 
visions of the MR TP Act to the newspapers in our country. It is apparent that as the only 
reason for claiming exemption to the newspapers was on the alleged ground of the unconstitu 
tionality of the said action, and as the said plea is not examinable by this Committee, we find 
no sufficient reason to recommend any exemption in favour of the newspapers from the appli 
cability of any provisions of the MRTP Act. 

19.32 As a matter of fact, in England, proceedings under the Restrictive Trade Prac 
tices Act, 1956 were successfully brought against six national newspapers for having made an 
agreement restricting the prices to be charged by their newspapers and also to give the same 
discounts and allowances to the trade, Re. Newspapers Proprietor Agreement (1964) CJ) All 
ER. 55. 
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Some Members have also suggested that it should be on record that concentration 
of economic power, however, cannot in practice be curbed by the mere fixation of any 
monetary limit. This is because the expansion of a group beyond a point can happen 
only with the full knowledge, and in many cases, with the approval of the Government. 

20.4 Suggestions for revision of the Rs. 20 crores limit 

Suggestions have been received in some of the memoranda for upward revision of 
the criterion of Rs. 20 crores as value of assets for purposes of applicability of the 
provisions in Chapter III of the Act. ~uggestio~s have been made that it should be 
raised to Rs. 50 erores. We have considered this matter but we do not feel that any 
change in the criterion of Rs. 20 crores assets is necessary at present .. 

20.3 Registration ol undertakings 

The provisions of Chapter Ill are applicable to undertakings which either by 
themselves or together with inter-connected undertakings have assets of not less than 
Rs. 20 crores and to dominant undertakings which either by themselves or together with 
their inter-connected undertakings have assets of not less than one crore rupees (section 
20). AH such undertakings including the inter-connected ones are required to be compul 
sorily registered with the Central Government (section 26). Till 30th June, 1978, 1,396 
undertakings had been so registered. Out of them, registration of 234 undertakings 
was cancelled on representation. Thus the net registration as on 30th June, l978, was 
I,162. 

20.2 The need to prevent concentration of economic power which may lead to 
common detriment did not suddenly emerge from the Act. For quite some time earlier, 
a feeling had been growing in the country that economic power was being concentrated 
in a few hands. Prof. Mahalonobis Committee on Distribution of Incomes e.nd Levels of 
Living in October, 1960, had concluded that the wide range of variation that one finds 
between the top and bottom ten per cent of the population clearly revealed the existence 

-ef concentration of economic power in the country. The Committee also found that 
the top ten per cent of the population received as much as forty per cent of the income. Subs 
equently a study of industrial licensing procedures by Prof. Hazari had also concluded 
that the working of the licensing system had led to disproportionate growth of some of the 
big business house of the country. The Monopolies Inquiry Commission had also found 
that top 75 business houses (comprising l,536 companies) had total assets of Rs. 2,605.9 
crores which constituted as much as 46.9% of the total assets of non-Government 
companies (being Rs. 5,522.14 crores). It also found that the paid-up capital of these 
houses was Rs. 646.32 crores which was 44.10% of the total paid-up capital of the private 
sector which was Rs. 1,465.46 crores. Similarly, the Dutt Committee which submitted its 
report in 1969 also came to the conclusion that the working of the industrial licensing system 
had helped in the growth of large industrial houses. It was thus with a view to check 
these obvious signs pf concentration of economic power that Chapter III was incorporated 
in the Act. 

One of the avowed objectives underlying the Monopolies and Restrictive Trade 
Practices Legislation is to ensure that the operation of the economic system does not 
result in the concentration of economic power to the common detriment. The authority 
·for this is derived from the Directive Principles of State Policy contained in Article 39 
of the Constitution which lays down that the State shall direct its policy towards 
securing that the operation of the economic system does not result in the concentration 
of wealth and means of production to the common detriment. The specific measures for 
attaining this objective are contained in Chapter III of the Act. 

20.I Objectives underlying the Act 

CONCENTRATION OF ECONOMIC POWER 

CHAPTER XX 



There has been some criticism in the public and the press that the Central Govern 
ment has diluted the role of the Commission and has not allowed the latter to play the role 
assigned to it under the Act. Before any view can be expressed, it will be instructive to know 
how the provisions, of sections 21, 22 and 23 have so far been worked. It appears that after 
the Aot came into force, an inter-Ministerial Advisory Committee was constituted in the 
Department of Company Affairs to consider applications under sections 21 and 22 of the Act. 
The said Committee was entrusted with the function of considering the proposals and 
advising the Government whether a reference may be made to the Commission and whether 
the proposals should be approved or rejected without such a reference. In cases where the 
matter was referred to the Commission and after the Commission had submitted a report, 
the Central Government gave an opportunity to the party to be heard under section 29 of 
the Act before passing a final order. The final orders were issued after approval by the 
Cabinet Committee on Economic Policy and Coordination except in cases where the proposal 
was to be rejected, and the administrative !v.!:nistry concerned concurred in the decisions 
of the Department of Company Affairs to reject. The matter was placed before the 
Advisory Committee after the concerned Ministries including the Department of Economic 
Affairs, the Department of Banking, DG I'D, DCSSI and Planning Commission had given 
-their views on the proposals. In cases where the Industries (Development and Regulation) 
Act [I (DR) Act] was applicable, the application had to be routed through the Licensing 
Committee. A new procedure for simultaneous processing of applications under the I(DR) 
and the MRTP Acts was brought into force with effect from 1st of November, 1973 when 
Secretariat for Industrial Approvals (SlA) was established in the Department of Industrial 
Development. In the case of MRTP undertakings, simultaneous applications under the 
MRTP Act and the l(DR) Act are made to the Department of Company Affairs and the 
SIA respectively. The applications are considered by the LC-cum-MRTP Committee 
.or the Project Approval Board, on which the Department of Company Affairs is represented. 
The Project Approval Board or the LC-cum-MRTP Committee, as the case may be, now 

/ 

20.8 Procedure for disposal of applications under the Act 

In the present scheme of the Act, it ·is optional for the Central Government to 
refer the proposals for expansion and establishment of new undertaking (as also for 
merger, amalgamation and takeover) to the Monopolies Commission for- inquiry and 
report. Even after the receipt of the report from the Commission, there is no compulsion 
on the Central Government to abide by the advice of the Commission and it is open to 

'the Central Government to pass any order as rt may think fit, even contrary to the 
advice of the Commission. 

20.7 Reference to Commission 
... 

20.6 Similarly, schemes for merger, takeover, amalgamation of undertakings to 
which Part A applies cannot be given effect to unless the Central Government has given 
its approval (section 23). 

Subject to certain exceptions, substantial expansion and establishment of a new 
undertaking or a proposal for merger, takeover to which Part A of Chapter III applies. 
cannot be effected unless such proposal has been approved by the Central Government 
vide sections 21, 22 and 23. Such approval will only be granted if the Central Government 
is satisfied that the proposal for such expansion or setting up of new undertaking is not 
likely to lead to the concentration of economic power to the common detriment or is not 
likely to be prejudicial to the· public interest in any manner, and it is also expedient in 
the public interest to accord approval. . 1n according such approvals, regard shall be had 
to the considerations laid down in section 28. Thus, for undertakings covered by Part A, 
it is not enough that they fulfil the requirement of industrial licensing policy. They 
must also pass the further test that such expansion or establishment of new undertaking 
will not lead to concentration of economic power to the common detriment. 

20.5 Substantial Expansion 

So, in the last resort, the enunciation of policy in regard to expansion or growth of a 
house or the exercise of discretionary power by the Government is really responsible 
for preventing any concentration beyond whatever limit may be determined. 
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20.13 While in the initial years the Government made quite a few references to 
the Commission, the flow of such references to the Commission almost dried 11p in the 
later years. Thus, out of 246 cases under sections 21 and 22 of the Act finally disposed 
ofby the Government between January, 1974 to December, 1976, 227 cases were decided 
without reference to the Commission and in only 19 cases the Government's decision was 
given after obtaining the reports from the Commission. Out of these 19 cases, 3 cases 
were recommended by the Commission for rejection and these recommendations were 
accepted by the Central Government. Of the remaining 16 cases, 3 proposals fell through 
and the Central Government accorded approval in other 13 cases subject to the revised 
conditions. · 

20.12 The percentage of approval works 1 out to be about 74%. The number or 
applications pending on 1st Jaunary, 1978 with the Government was 36 under section 21, 
23 under section 22 and 7 under section 23, totalling 66. 

(a) Section 21 241 
(b) Section 22 102 
(c) Section 23 64 

---- 
Total 407 

---- 

20.11 Of the 552 disposed of applications, appreval was given in 407 cases as. 
·indicated below:- 

Reference. was made to the Commission only in regard to 33 applications under section 21, 19· 
under section 22 and 7 under section 23. 

354 
183 
81 

(a) Section 21 

(b) Section 22 
(c) Section 23 

20.10 Out of 618 effective applications received by the Central Government from 
Ist of June I, 1970 to 31st of December. 1977, under sections 21, 22 and 23, only 59 cases 
were referred by the Government to the Commission. Out of the 59 cases, the applicant 
parties did not pursue 15cases and withdrew their applications. As on 31st March, 1978, 
there were only 2 cases pending with the Commission under sections 21 and 22. Proceedings. 
had not been taken in one because of the stay given by the Court; in the other one which 
had been referred in 1978, the Commission has since sent its report to the Government. 
The 618 effective cases consisted of- · 

20.9 Over the period, the Government has authorised relaxation of procedure in 
certain types of cases in the public interest in accordance with the provisions of the MRTP· 
Rules, 1970. For instance, it has issued an order under Rule 4A by which it has 
dispensed with the publication of general notice in respect of the class of undertakings 
engaged in production in the areas of Santa Cruz Electronic Export Processing Zone and 
Kandla Free Trade Zone. The result is that in practice, if any applications are made by MRTP · 
undertakings for setting up an undertaking in these areas, no objections are invited nor any 
bearing under section 29 of the Act is given. Certain other industries have also been notified 
by the Central Government in which diversification is permitted and they have been granted 
exemption from the making of formal applications under the Act. 

discharges the functions of the - Advisory Committee in so far as applications from the 
MR TP undertakings are concerned. In cases where the ~(DR~ Act is not applicable, the 
old procedure of considering these applications by the Advisory Committee in the. 
Department of Company Affairs continues to be in force. In so far as the applications under 
the Act are concerned, the matter is now finally approved by the Minister of Law, Justice 
and Company Affairs and is not required to be submitted to the Cabinet Committee. 
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20.17 The percentage of increase in value of assets of top 20 large industrial houses 
shows that the percentage increase over 1969 had been to the extent of 25.9, 38.9, 61.3 and 
83.7 in 1972, 1973, 1974 and 1975 respectively. The average annual increase during these 
years from 1969 works out to 8.6%, 9.7%, 12.2% and 13.9% respectively. The percentage 
of increase over previous years also comes to 10.3, 16.1 and· l3.9 for the years 1973, '1974 
and 1975 respectively. These figures will show that the Act has not stifled the growth of 
the economy. The Central Government has been quite liberal in allowing expansion or the 
setting up of new undertaking. But the legislative policy of the Act that before any expan 
sion etc., is allowed, the advice of the Commission should be obtained has not, by and 
large, been followed. We see no justifiable reason why the Central Government should 
not avail itself of the forum provided by an expert body like the Commission for examination 

20.16 Whatever may have been the reasons underlying the disposal of almost over· 
whelming number of cases by the Central Government itself without making a reference to 
the Commission, it cannot be imagined that, when in the Act provision was made giving a 
discretion to the Central Government whether or not to refer the matter to the Commission, 
it would lead to the situation of almost total elimination of the role of the Commission. 
Criticism, therefore, that the Commission has ceased to play any effective role in the consi 
deration of the matters relating to concentration of economic power, as visualised in 
sections 21. 22 and 23 cannot but be held to be justified. No doubt, on the other hand, 
sometimes, it is said that there is an in-built resistance to allow expansion or setting up of 
a new undertaking by large houses on the part of the Central Government. Facts, however, 
sbow that in the assets of the large business houses, there has been a considerable increase 
right through all this period. The Monopolies Inquiry Commission had estimated that in 
1963-64, the assets of non-Government and non-banking companies amounted roughly to 
Rs. 5,552.14 crores, The latest figures for top 20 business houses which are registered under 
the MRTP Act show that the value of assets has risen from Rs 2,430.61 crores in 1969 to 
Rs. 4,465.17 crores in 1975; the percentage of increase of assets between 1972 and 1975 being 
68.6. It is interesting to note that in 1975 the first two large industrial houses of this 
group of 20 (i.e 10%) had assets of Rs. 1,768.49 crores which works out roughly to 40% of 
the total assets of the top 20 industrial houses. 

20.15 The Monopolies Commission had anticipated this tendency and raised this 
poi11t way back! in its Second Annual Administration Report laid before the Parliament in 
1972. The Report said, "the Commission has, however, observed that a number of cases of 
large magnitude and importance to the economy were decided by the Central Government 
without reference to the Commission .... But the Commission is not able to understand 
the policy which is being pursued in this respect. . . . . . The Commission cannot help feeling 
that there is some incongruity in that some times cases not involving any major issue were 
referred to the Commission while others which would prima-facte involve important considers 
tions are not so referred .. It would be much better if clear guidelines are laid down by the 
Government regarding the cases to be referred to the Commission and otherwise" (page 18). 
The Department of Company Affairs answered this criticism in the Annual Reports for 1972 
to 1974 by pointing out that the majority of the cases could be decided without further inquiry 
as the applications and information being submitted by MRTP undertakings were generally 
found to be complete and in accordance with the revised industrial policies of the Government 
(New Industrial Policy Statement was announced on 2nd February, 1973 spelling out, inter-alia, 
the industries open to large houses), it had not been considered necessary te make any 
reference to the Commission. 

20.14 Similarly during the period from Ist January, 1977 to 30th June, 1978, the 
·Central Government passed final orders in 90 cases under sections 21 and 22 of the Aot. 
Of these, 84 cases were decided without reference to the Commission and in only 6 cases, the 
Government's decisions were given after obtaining the reports from the Commission. Out 
of 6, 3 cases were recommended by the Commission for rejection and these recommendations 
were accepted by the Central Government. It will thus be seen that in the overall analysis, 
92% and 93% of the applications under sections 21 and 22 were disposed of by Central 
-Government without reference to the Commission during the period from ht January, 1974 
to 31st December, 1976 and during 1st January, 1977 to 30th June, 1978 respectively. Thus, 
during the period 1st January, 1974 to 30th June, 1978, 311 applications out of the total of 
336 under sections 21 and 22 of the Act i.e. 92.6% were disposed of by Central Government 
•ithout reference to the Commission. It is thus apparent that the role of the Commission in 
the consideration of applications under sections 21, 22 and 23 has been reduced to almost 
the minimum. 
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20.20 So far as the cases other than those referred to in para 20.19 above are con 
cerned, we hope that the Central Government will gradually develop· a convention to make 
the reference in those kinds of cases also to the Commission, but we would not make it 
compulsory at this stage. We may mention here that the investment pattern of the proposals 
received under section 21 for the years 1976 and 1977 shows that out of total of 45 cases in 
the year 1976, 38 were proposals in which the investment was below Rs. 5 crores. For the 
year 1977, there were 49 proposals out of which the proposed investment in 39 cases was 
below Rs. 5 crores. Applications under section 22 showing investment pattern below 
Rs. 5 crores in the year 1976 were 27 out of the total of 37, and for 1977, the number was 18 
out of 30. Broadly, therefore, it may be estimated that the figure of Rs. 5 crores capital 
outlay suggested by us as a cut-off point beyond which the cases are to be compulsorily referred 
to the Commission under sections 21 and 22, will only cover nearly 20 to 25% of the cases 
arising in a year. Dominant undertakings filed only 4 proposals under section 21 in the year 
1976 and the same number in 1977. Though we are aware that this number is small, we are 
hoping that very soon this number will increase as the Government decides to refer other. 

20.19 The present procedure for making applications initially to the Central Govern 
ment in all cases should continue. On scrutiny, if the Central Government finds that the 
proposal falls in any of the three categories referred to above, it shall refer the proposal to 
the Commission, who will then inquire into the matter and pass final orders. In such cases, 
it will not be necessary for the Commission to send its report back to the Central Government 
for passing a final order. Instead, the Commission itself will exercise the powers of passing 
final orders and would have the same powers .as Central Government has at present in 
granting or refusing approvals. In this context, we feel that a time limit of thirty days may 
be prescribed in section 30 of the Act within which the Central Government should refer the. 
proposal to the Commission. Sub section (2) of the existing section 30 provides for the 
Commission reporting back to the Government within ninety days. We suggest that the same 
period of ninety days should be provided for the Commission to pass final orders except where 
the Commission, for reasons to be recorded in writing, is of the opinion that the order cannot 
be made within the said period. We recommend that section 30 of the Act should be amended 
suitably. 

(i) Applications received from a dominant undertaking for expansion or for setting· 
up of a new undertaking for the manufacture of goods or provision of services in 
which it-is already dominant; 

(ii) Any application ·by any undertaking to which Part A of Chapter III applies for· 
expansion or setting up of a new undertaking involving an estimated capital outlay 
exceeding Rs. 5 erores; and 

(iii) Any case in which morn than one undertaking is the applicant or a case in which 
objections have been raised opposing the proposal. 

20.18 Logically, it could be urged that all applications under sections 21, 22 and 23· 
should inevitably be referred to the Commission and, further that the report received from the 
Commission should be binding on the Government. In principle, we can find no fault with 
such an approach. But somehow. as already pointed out, the Act has been worked differently. 
Government has in the past decided about 92.6% of the cases on its own without reference to 
the Commission. We would, for the present, content ourselves by adopting a middle 
approach so as not to make a clean break with the existing practice which may result in sudden 
dislocation. In the context of the scheme of increase of workload of the Commission which 
we are recommending elsewhere, it would be desirable to limit at present such mandatory 
references to the Commission under Chapter Ill to the more important cases. We would, 
therefore, resommend that in the following types of cases under sections 21 and 22, the 
proposals should be compulsorily and mandatorily referred by the Central Government to the 
Commission for inquiry and final disposal :- 

in depth of the proposals submitted to the Government. We also see no reason why tho 
Central Government should place itself in a position in which it avoidably invites criticism by 
withholding an objective examination by the Commission in which there may be more than 
one party involved. Surely,' in all these cases, public interest is involved and would be 
demonstrably sub-served. It seems only proper that an impartial and expert body like the 
Commission should be allowed to examine the matter and give the benefit of its views on 
matters pre-eminently falling within its purview. 
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20.23 Procedure for Mergers and Amalgamations 

Section 23 '(l) and (2) deals with the scheme of merger or amalgamation of an under 
taking. The scheme of the Act is that on application has to be made to the Central· 
Government who may, if it thinks fit, refer the same to the Commission but is not bound to 
do so. ·The Central Government has the discretion to pass any order as it deems fit on 
receipt of the Commission's report. Unless the scheme of inerger or amalgamation is approved ' 

20.22 At present, under the Act, the report received from the Commission may or 
may not be accepted by the Central Government. We have earlier specified the types of cases 
in which reference must be compulsorily made to the Commission under sections 21 and 22. 
Even in other category of cases under sections 21 and 22 when the Central Government itself 
being of the opinion that no order can be passed without further inquiry by the Commission 
refers them to the Commission, we see no logic or principle why the findings of the Commis 
sion should be further scrutinised by the Central Government. It will be appreciated that 
section 28 enumerates the matters which are to be taken into account both by the Central 
Government as well as by the Commission in according approval in exercise of the powers 
under Part A and Part B of Chapter HI. This really means that power of both the Central 
Government as well as the Commission is broadly circumscribed by considerations mentioned 
in section 28. Other relevant factors such as the current industrial and eoonomio policies of 
the Government will in any case be brought before the Commission by the Government Depart 
ments and other concerned parties. ·When, therefore, the Commission passes an order either 
on those references which are compulsorily referred to the Commission or on those cases 
which may have been referred to it by the Central Government, it will apply similar yardstick 
and will have to pass orders having regard to the matters referred to it in section 28 and 
other relevant factors. All orders passed by the Central Government or by the Commission 
under Chapter III are appealable to the Supreme Court vlde section 55 of the Act. In that 
view it does. not seem to us to be correct in principle or in keeping with the position of the 
Commission, that a quasi-judicial body set up especially under the Act should have its 
decisions reviewed by the executive on precisely the same considerations on the basis of which 
the decision bas already been given by the Commission. It seems to us that apart from being 
derogatory to the position of the Commission, the same is· a totally unnecessary, time 
consuming and wasteful exercise. There is no permissible reason to empower the Central 
Government to again reconsider and re-examine the matter and take a contrary view from 
that taken by the Commission. In such cases, the requirement of sending the report to· the 
Central Government serves no purpose. We feel that instead the Commission should be 
empowered in such cases to pass the final order on its own. Of course, before passing the 
order, the Commission, apart from giving notice to any other party interested in the matter, 
will also give notice to the Central Government so as to enable it to place its view-point before 
the Commission. We would, therefore, recommend that if once the matter has been referred 
by the Central Government, the Commission .should have power to pass final order and the 
decision given by the Commission should be binding on the Central Government. - 

In the aforesaid types of cases, the parties may move the Central Government with the 
necessary application and the Central.Government may exercise its discretion either to deal 
with such application themselves on the aforesaid grounds or may refer the same to the 
Commission for decision. 

(a) In the interest of defence of India ; or 
(b) Security of the State; or 
(c) Meeting exclusively export requirements. 

20.21 It is conceivable that in certain situations the reference to the Commission may 
not be necessary in cases which are otherwise to be compulsorily referred to 'the Commission, 
if the circumstances are extraordinary and of special significance. It may accordingly be 
provided that, where the Central Government is of such an opinion, it may, for reasons to 
be recorded in writing and on one or more of the following grounds alone, dispense with 
reference to the Commission, viz :- 

cases also to the Commission. (If the capital outlay figure was taken as Rs. 3 crores, this may 
cover approximately 50% of the cases which arise for decision), 
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20.26 Now section 27 enables the Central Government to obtain the advise of the 
Commission in case the former is of the opinion that .the largeness of an undertaking has 
Jed to the concentration of economic power to the common detriment which is prejudicial to 
public interest. This power to initiate proceedings for division of undertakings is conditional 
on the formation of an opinion by the Central Government. Evidently a matter regarding 
division of any inter-connected undertaking so as to prevent concentration of economic 
pow er is one on which the Government alone is competent to take a view. No general 
guidelines can be laid down in this regard. The terms of reference of the Committee do not 
call upon it to suggest whether any particular type of undertaking should be divided or should 
be asked to shed or divest any of its assets and activity. And rightly so, because this is a 
matter which the Government must itself decide keeping in view the expectations of the 

20.25 Section 27 of the Act enables the Central Government, if it is of the opinion 
that the working of an undertaking to which Part A of Chapter III applies, is prejudicial to 
public interest or has led or is leading or is likely to lead to adoption of any monopolistic or 
restrictive trade practice, to refer the matter to the Commission for an inquiry as to whether 
it is expedient in public interest to make an order for the division of the undertaking or of the 
inter-connected undertaking into such number of undertakings as the circumstances may 
justify. Since the coming mto force of the Act, this power has been invoked by the Central 
Government only in two cases one of which was later on withdrawn by it, and in the other 
proceedings are still pending. 

(i) Any proposal relating to acquisition by purchase, takeover or otherwise of the 
undertaking which together with the shares, if any, to which the transferee is 
already beneficially entitled or in which the transferee already has a beneficial 
interest, carry the right to exercise or control the exercise (in the case of a public 
limited company) of 33!% or more of the voting power at any general meeting or 
the company, proposed to be acquired ; · 

(ii) The cost of purchase or acquisition exceeds Rs. three crores ; or 
(iii) Where the acquisition by purchase, takeover or otherwise is likely to result in the 

creation of a dominant undertaking within the meaning of section. 20lb) of the 
Act. 

Section 23(4) provides for acquisition by purchase or takeover or otherwise the whole 
or part of an undertaking. Here also, the reference to the Commission is at the discretion of 
the Central Government. We feel that this is an area in which some cases at least should 
receive the benefit of an objective examination by an expert body like tne Commission. 
Accordingly, we recommend that the applications to acquire by purchase, takeover or other· 
wise shall be compulsorily referred by the Central Government to the Commission in the 
following cases, and the Commission will be competent to dispose it and pass final orders 
on them:- 

20 .24 Takeovers 

by the Central Government, it cannot be sanctioned by any court or be recognised for any 
purposes or be given effect to. Under the Companies Act, as it stands at present, schemes or 
merger or amalgamation are required to be sanctioned by the respective High Courts in whose 
jurisdiction the registered offices of the companies covered by the scheme of merger/amalga 
mation are situated. This results in delaying the proceedings. In order to simplify the law 
and the procedure and also to ensure expeditious disposal of such matters, we have recom 
mended in Chapter XVII that if there are two or more companies having registered offices 
under the jurisdiction of different High Courts, only one application may be made in the High 
Court within whose jurisdiction the registered office of the transferee company is situated. 
The Committee considered whether requirement of sanction by the High Court could be 
avoided. But in view of the follow-up and supervision of schemes of merger, the Committee 
thought that it may place unnecessary burden on the Commission: We, therefore, do not 
recommend any other change in procedure in sections23(1) and 23 (2). The only exception we 
would recommend is that where a scheme of amalgamation or merger of an undertaking 
covered by section 20 of the Act is approved by the Central Government in terms of section 
396 of the Companies Act, in the national/public interest, no further approval should be 
required under section 23(2) of the MR'.f P Act. 
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20.28 In regard·to the applicability or otherwise of section 13 of the I (DR) Act with 
reference to section 21 (4) of the MRTP Act, because of the different nomenclatures adopted 
under the I(DR) Act and the MRTP (Classification of Goods) Rules, lengthy correspondence 
with the concerned Ministry is involved to find out whether the said expansion is covered 
within the said section. Because of the different classification, it quite often becomes difficult to 
reconcile the situation with the result that the matters get delayed, ·A suggestion was, there 
fore, made that sub-section (4) of section 21 should be deleted. The Committee, however, 
after having considered the matter, came to the conclusion that the difficulties pointed out were 
of administrative nature and could be overcome administratively and did not call for deletion 
of this provision from the Act. · ' 

20.27 However, the position with regard to passing final orders after the matter has 
been referred by the Central Government to the Commission stands on a different footing. 
Sub-section (2) of section 27 gives a discretion to the Government to act on the report of 
the Commission or not. Now the Central Government makes a reference because prima facie 
it is of the opinion that the working of the undertaking is prejudicial to public interest. Once 
therefore, the Commission has, after inquiry, also taken the same view, that a division ought 
to be made, there seems no reason why the matter should be reported back to the Central Go 
vernment and reconsidered by it. It is apparent that a large number of adjustments, creation 
of rights, settlement of claims and adjustments of contracts is called for. All these matter are 
pre-eminently fit to be decided by the Commission and not by the executive agency like the 
Central Government. We, therefore, feel that once a reference has been made by tho 
Central Government, all further action, whether to divide the undertaking and the conse 
quential steps to be carried out, should be done under the supervision and control of the 
Commission. It is not necessary nor is it desirable to involve the Central Government with 
the subsequent stage. It may be mentioned that in other countries, all the cases of division of 
undertakings are brought before the ordinary Courts, who pass final orders without the same 
being subject to scrutiny by the Government. We do not see any reason why, when the 
ordinary Courts can be entrusted with the function, a specialised body like the Commission 
should be kept away from it and its role be made only of an advisory nature. WfJ would, 
therefore, recommend that in this aspect instead of Central Government as at present, power 
should be given to the Commission to pass final orders under section 27 and should not 
be reviewable by the Government and be treated as final. 

public that large monopoly houses must not be allowed to grow without direction so as to 
be. prejudicial to public interest and the economy. The mandate of the Constitution that 
State policy must be directed to prevent concentration of economic power to the common 
detriment has to be honoured by the Government and if, in pursuance of this objective, it 
is necessary to divide any inter-connected undertaking of large houses, Government is in law 
duty bound to do so. So far as the statute is concerned, the exercise of the power by the 
Central Government is clearly spelt out. No legal decision has created any impediment so 
far in the way of the Central Government to so act if circumstances so justify. Whether 
the circumstances in the country require the growth of the large houses still further in order 
to increase industrial production in the country or whether the growth of the industry 
could be better sub-served by encouraging the large number of competing entrepreneurs and 
by division of inter-connected undertakings is pre-eminently a matter of public policy, which 
can be initiated by the Government alone. Political will and circumstances mentioned in 
section 27 of the Act and not any elucidation in law are the preconditions for any decision 
whether to divide any large house, because law clearly provides for division of any under 
taking or inter-connected undertaking or large houses if the Central Government is of this 
opinion that the continuance of it has led to concentration of economic power to the 
common detriment which is prejudicial to public interest. The Committee does not find 
that Government power has ever been or is constrained by any deficiencies in the Act which 
may.call.for any amendment. A suggestion that this power to initiate action under section 
27 should be given to the Commission does not find favour with us. This is so because 
detailed knowledge and information concerning the structure and finance of not only the 
undertaking but also of the general economic conditions pertaiaing to any particular trade or 
industry in the country would be necessary to initiate this step. The analysis of this vast 
reservoir of information and data and other details which necessarily must precede formation 
of an opinion to invoke section 27 could only be satisfactorily taken by the Central 
Government. The Commission may not have the necessary infrastructure to initiate the 
proceedings on its own for division of any undertaking. We feel that this power of initiating 
an inquiry under section 27 should continue to remain with the Central Government, 

2ss CONCENTRATION OF'ECONOMIC POWER 



20.30 Setting up of new undertakings 

Section 22 of the Act, as it stands at present, is not applicable to dominant undertakings 
covered by section 20 (b) of the Act with the result that expansions of dominant undertakings 
by way of establishment of new inter-connected undertakings for the manufacture of the same 
type of goods in which they are dominant are not covered by this section. This is a serious 
lacuna because an undertaking which is· dominant will be allowed to concentrate more 
economic power without scrutiny by the Commission and the Central Government It is 
accordingly suggested that the section may be modified suitably by the insertion of an 
Explanation to the effect that the establishment of new inter-connected undertakings by the 
dominant undertakings for the manufacture of the same type of goods in which they are 
dominant would require prior approval of the Commission. At the same time, it may be 
clarified that proposals of dominant undertakings for the manufacture of goods other than in 
which it is dominant, through the establishment of the new undertakings would continue to be 
outside the scope of the provisions of this section. 

20.31 An undertaking may diversify either at the existing place of its business or at 
some other place. At present the Department treats a case of diversification at the same 
place as under section 21 as a case of expansion and a case of diversification at, a new place 
is dealt with under section 22 as that of a new undertaking. According to us, whenever 
diversification takes place, it is obviously a case of setting up a new undertaking, and there 
fore, such a case should fall within section 22. We suggest that this may be clarified in 
section 22. This is to ensure chat the scope and applicability of sections 21 and 22 are clearly 
demarcated to avoid any possible confusion. In order, however, to exclude diversification 
proposals to be effected within the existing licensed capacity or by the manufacture of new 
products through the utilisation of waste products or bye-products by the installation of 
balancing equipment, a new sub-section may be inserted granting statutory exemptions in the 
following types of cases (this is similar to such exemption suggested in an earlier paragraph in 
relation to section 21) :- 

(a) Manufacture of new article{s) by way of diversification within the overall licensed/ 
approved capacity through the installation of balancing equipment as approved 
by a competent authority notified by the Central Government; or 

20.29 Substantial Expansion 

Substantial expansion under section 21 is deemed to be where the value of assets 
before the expansion results in an increase by not less than 25 % of such value or the produc 
tion, supply or distribution of any goods or the provision of any services by it before expan 
sion would result in an increase by not less than 25% of the goods produced, supplied, distri 
buted or controlled. Thus, even if the value of the assets increases by Jess than 25% but the 
production of the goods increases by not less than 25%, the party is to take the approval 
before going in for expansion of the undertaking. We feel that if substantial expansion in the 
value of assets is brought about as a result of the replacement or modernisation of the plant 
and machinery subject to the Iicenced/approved capacity not being exceeded by 25% or by 
the instaJJation of balancing equipment for fuller utilisation of existing capacity, no approval 
should be necessary, We would, therefore, suggest that the following cases be exempted from 
the applicability of section 21 of the Act :- 

(i) Any substantial expansion in the value of assets as a consequence of replacement or 
modernisation of plant and machinery as approved by competent authority notified 
by the Central Government, provided that by such expansion the licensed/ 
approved capacity is not exceeded by 25% or more ; 

(ii) Any expansion which is effected for fuller utilisation of the existing licensed or 
approved capacity by the installation of balancing equipment as approved by, 
competent authority notified by Central Government. 

In order to enable the Government to have a watch on the number and extent of cases falling 
under the aforesaid exemptions and also to enable monitoring of data, we would recommend 
that the person or authority proposing to effect the expansion, though not required to 
obtain approval, would nevertheless be required to furnish to Government, in the prescribed 
form, the details of such expansion. Such a provision would also afford an opportunity 
to the Government to examine the proposal independently with reference to the provisions 
of the Act and offer its views, if any, to the administrative Ministry concerned. 
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20.33 Sub-section (8) provides for a proposal of purchase or takeover of an under 
taking to which Part A applies not being given effect to unless it is accorded approval by the 
Central Government. This contemplates a situation which is the reverse of sub-section (4) 
i.e. an undertaking to which this Part applies being acquired rather than the undertaking to 
which the Part applies acquiring some other undertaking as covered by sub-section (4). But 
there is no further mechanics given of what procedure is to be followed in the case of an 
acquisition under sub-section (8). Presumably for this reason, some confusion has arisen 
seeking to give an interpretation that sub-section (8) has to be related back to sub-section (4) 
for approval by the Central Government. In our view, the wording of sub-section (8) is clear 
enough; it relates to a situation where there is a proposal to acquire an undertaking to which 
Part A applies and not to a situation involving the acquisition by an undertaking to which the 
Part A applies. In any case, we feel that it would be proper if this matter were clarified. We 
see no logic to exempt such a case which relates to the purchase or takeover of an under 
taking to which Part A applies. We, therefore, feel that sub-section (8) should be reworded 
so as to provide that where a proposal is to acquire by purchase, takeover or lease or licence 
or mortgage or otherwise an undertaking to which Part A of Chapter III applies, the proposal 
would require an application to be submitted to the Central Government for obtaining its 

"The Central Government, or the Commission, as the case may be, may, if it is satisfi 
ed that it is expedient in the public interest to do so, accord approval to the said 
proposal on such terms and conditions as it thinks fit." 

The present sub-section (4) of section 23 has inadvertently omitted to empower the Central 
Government to pass orders approving or disapproving the proposal though such a power is 
implied by virtue of the provisions m sub-section (5). We, therefore, feel that sub-section (4) 
should be further amplified by the addition of the following words at the end :- 

For the purposes of this sub-section and the (proposed) sub-section (5), 
'acquisition' includes purchase of shares of an undertaking which would carry the 
right to exercise, or control the exercise of, 25% or more of the voting power at a general 
meeting of the undertaking which is proposed to be acquired. 

In computing 25% referred to. hereinabove, the shares, ifany, already held by the 
purchaser, or shares in which he has beneficial interest or to which he is beneficially 
entitled, shall be taken into account." 

u:Explanatiou 

20.32 Sub-section (4) of section 23 provides that where an undertaking; to which 
Part A of Chapter Ill of the Act applies, proposes to acquire by purchase, takeover or other 
wise, the whole or part of an undertaking, such a party shall apply to. the Central Government 
before giving effect to the proposal. We feel that the expression 'or otherwise' used in this 
sub-section may be illustrated by giving some specific instances like, lease, licence or mortgage 
as well. These words may, therefore, be added in the sub-section after the words 'or other-: 
wise', It has been brought to our notice that some doubts have arisen with regard to the 
applicability of the provisions of section 23(4) of the Act in which the acquisition is proposed 
to be effected by purchase of shares of an undertaking. It has also been represented that in 
order to fall within the scope of this section, there should be acquisition of at least 51 % of 
equity shares by such party. In our view, this is nor a correct interpretation. We feel that 
this provision covers the cases of acquisition by purchase of shares even if the purchase is Jess 
than 51 %. In the circumstances it will be proper to put the matter beyond any doubt and 
we recommend that the position may be clarified by inserting an Explanation below section 
23(4) on the following lines :- 

As in the case of section 21, it would also be desirable to provide that the person or authority 
proposing to establish a new undertaking coming within the scope of the above mentioned 
exempted categories shall furnish to Government in the prescribed form the details of such 
new undertaking. 

(b) Manufacture of new articles by utilising waste product/bye-products with the 
installation by balancing equipment as approved by a competent authority notified 
by the Central Government. · 
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20.38 Section 28 of the MRTP Act lists out the matters which, among other things, 
have to be considered both by the Central Government and, as the case may be, the Com. 
mission, while considering the proposals under Chapter III of the Act. It has been suggested 
to the·Committee by some memorialists that the consideration of increase in production and 
development of economy should also be one of the factors to be taken into account. Though 
we feel that the matters already listed in section 28 are wide enough and cover. the aforesaid 
aspects also, there can be no objection to spell out clearly that the approving authority shall 
also give consideration to the need for increase in production and development of economy. 

Section 26 requires registration of an undertaking to which Part A of Chapter Ill of 
the Act is applicable. The wording in sections 21, 2'3 and 26, however, does not specify the 
person on whom the responsibility lies for getting the undertaking registered. In. contrast to 
that, section 22(2) clearly specifies that any person or authority intending to establish a new 
undertaking shall apply to the Central Government, thus clearly placing the responsibility on 
the owner of the undertaking. We feel that this inadvertent ambiguous drafting in sections 
2 l, 23 and 26 should be rectified and it should be clarified that it would be the responsibility 
of the owner ofthe undertaking to give notice to the Central Government under section 21 or 
for making an application to the Central Government under section 23 or for getting registra 
tion under section 26. This will require amendment in the said. sections. 

20.37 Registration of undertakings 

20.36 In the light of our earlier recommendations, particularly those relating to 
certain types of cases under sections 21, 22 and 23 of the Act which are henceforth to be 
compulsorily referred to the Commission to pass final orders in the cases inquired into by it, 

· cerfain consequential changes in sections 21, 22 and 23 would also be necessary. 

20.35 At present, approval of the Central Government under these sections of the 
Companies Act is required in respect of even transfer of shares from one constituent within a 
group to another in the same group. It has been represented to us that such a requirement is 
superfluous as such transfer within the group does riot lead to any further concentration of 
economic power of the group as no increase in the holding of the group is involved. We feel 
that there is some justification in this view and would, therefore, recommend that a suitable 
provision be incorporated in the Act, while transferring them to the MRTP Act. The 
provision may be to the effect that nothing in these sections will affect the transfer of shares 
within the group from one constituent to another provided an intimation of the transfer is 
given to.the Central Government within two months of effecting the transfer. 

While on this subject, we would refer to a suggestion made to us by various bodies in 
relation to sections 108A to 108H of the Companies Act, which were introduced by the 
Companies (Amendment) Act, 1974. It has been pointed out that these sections relate to the 
acquisition and transfer of shares of a body corporate owning any undertaking to which the 
provisions of Part A of Chapter III of the MRTP Act apply and that, therefore, the appro 
priate p1ace for these provisions would be the MRTP Act rather than the Companies Act. 
There is considerable force in this suggestion and we agree that the provisions of sections 
IOSA. to 108D, 108F and 108G should be brought over to the MRTP Act as sections 23A to 
23F respectively. The provisions of section 108E which deal with time limit within which the 
approval of Central Government is to be accorded should be incorporated in section 30 of the 
Act as a new sub-section. Opportunity of being heard, as provided for in section 29 of the 
Act. will necessarily be given to all persons, who are, or may be, interested in the matter, by 
the Central Government before passing any order under these provisions. · 

20.34 Transfer of sections 108A to 108H of Companies Act, 1956 to MRTP Act 

approval before giving effect to such a proposal. This is on the same lines as the existing 
sub-section (4). Consequently, sub section (8) as recommended to be reworded as above, 
would become sub-section (5) and the existing sub-sections (5), (6) and (7) would be re· 
numbered as sub-sections (6), (7) and (8) respectively. A further consequential change would 
be required in the proposed re-numbered sub-sections (6) and (7) so as to include a reference 
to the sub-section (5) therein after the word 'sub-section (4)'. · 
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20.39 Opportunity to be given to parties 

Section 29 of the Act provides for an opportunity of being heard to be given by the 
Central Government to all persons interested in the proposal before passing final orders. 
There is, however, no mention of the requirement for the Commission to give such an oppor 
tunity to parties interested in the matter, though the Commission has framed detailed 
regulations in pursuance of which such hearing is being given. As we are suggesting that the 
Commission should be empowered to inquire and finally dispose of matters not in an 
advisory capacity but as the final adjudicative authority, we recommend that section 29 should 
be amended by adding the words "or as the case may be, the Commission" after the words 
"Central Government" and "Government" in the said section. 

to maximise production of goods particularly of those not being produced 
within the country or which are in short supply". 

"(h) 

We accordingly recommend that the following sub-clause (f) may be added to section 28 after 
clause (g), viz :- 
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Section lO(b) empowers the Commission to inquire into any monopolistic trade 
practice upon a reference made to it by the Central Government or upon its own know 
ledge or information. Section 31 provides for investigation by the Commission into the 
monopolistic trade practices on a reference being made by the Central Government 
which will thereafter pass an appropriate order, if the Commission makes a finding 
that the trade practice operates or is likely to operate against the public interest. While 
section lOlb) gives powar to the Commission to inquire into the monopolistic trade 
practices on its own knowledge or information, there is unfortunately no provision for 
follow-up action in section 31 which only postulates that the same will be inquired 
into by the Commission only on a reference being made by the Central Government. 
The position is made more confusing by section 37(4) which provides that if the Commission 
finds during the course of its inquiry into restrictive trade practices that any "monopolistic 
undertaking is indulging in restrictive trade practices", it will refer the matter to the Central 
Government "with regard to any monopolistic trade practice for such action as that 
Government may take under section 31 ". The reference to "restrictive trade practices" 
is wrong as the legislative intent is to refer only monopolistic trade practices to the 
Government. More important, apparently though section lO(b) empowers the Commission 
to inquire on its own into any monopolistic trade practices, the procedure and machinery' 
for follow-up action in such cases are not spelt out in the Act. It is for this reason that 
objections have been raised that section lO(b) is only an enabling section and this section 
can be given effect to only on the basis of a reference under section 31(1J or in pursuance of 
a report given by the Commission to the Government under section 37(4). Thus the original 
power of the Commission to inquire into the monopolistic trade practices has not been 
practically exercised and has remained almost dormant in as much as only one inquiry into 
monopolistic trade pracnices has so far been instituted by the Commission on its own. (As 
a matter of fact, since the passing of the Act, the Government itself has referred only three 
cases under section 31, viz., Colgate Palmolive (India) Private Limited, Cadbury Fry (India 
Limited) and Coca Cola Export Corporation to the Commission. Proceedings into these 
matters could not be taken because of the stay given by the Court). 

21.3 Now, an inquiry into monopolistic trade practices by the Commission is one 
of the major objectives of the Act. Section lO(b) has clearly indicated the legislative 
intent by giving such power to the Commission. Unfortunately, follow-up of this power 
has not been clearly provided in the Act. We feel that the said lacuna should be 
corrected. We, therefore, suggest that section lO(b) should be amended so as to give 
the same independent power to the Commission to inquire and pass final orders in the 
case of monopolistic trade practices as it has in the case of restrictive trade practices. 
This will necessarily require amendments to be made in section 31 to provide for the 
exercise of the power by the Commission in the matter of passing final orders in regard to 
monopolistic trade practices also. We see no reason as too why if any monopolistic trade 
practice is established before the Commission, it should not have the power to prohibit 
the same or pass any other appropriate final order with regard to it. 

21.4 As we have already indicated, the Commission has powers under section 
37(4) of the Act to inquire and submit its findings to the Central Government in regard to 
any monopolistic trade practice being indulged in by a monopolistic undertaking which the 
Commission may come across during the course of its inquiry into a restrictive trade practice. 
There is, however, no corresponding power vested in the Commission in section 31 of the 
Act to inquire into and pass final orders on any restrictive trade practice that it may 
come across during the course of its inquiry into any monopolistic trade practice. Such 

21.2 Monopolistic trade practices 

21.1 One of the objects underlying the enactment of the. Monopolies and Restrictive 
Trade Practices Act is to provide for the prohibition of monopolistic and restrictive trade 
practices. The instrument throuth which this object is sought to be achieved is the 
Monopolies and Restrictive Trade Practices Commission. 
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21.11 It is also a common experience that some of the restrictive trade practices 
are so destructive of competition that there is no question of their being justified in public 
interest. These practices are minimum re-sale price maintenance, collective bidding, price 
discrimination and discriminatory discounts and rebates. These practices should be pro 
hibited, subject to certain general defences arising from defence requirements or from 
compliance with express authorisation under any law made by the Central Government. We 

21.10 Over the course of years, case law and commercial world have identified certain 
trade practices as restrictive and they are known in the commercial world by specific names. 
We feel that in order to impart more. certainty and familiarity for the benefit of the trade 
as also the consumers; certain restrictive trade practices should be defined more specifically, 
apart from the general definition of restrictive trade practice as being one which has the 
effect of preventing, distorting or restricting competition. 

21.9 Having regard to the enlarged definition of 'monopotistic trade practice' 
proposed by us, it is our view that all monopolistic trade practices should be prohibited and 
any agreement in so far as it relates to any of these practices should be made void and 
unenforceable at law notwithstanding anything contained in any other law for the time 
being in force. Any contravention of any of these provisions by any person or under 
taking should also be made punishable. 

21.8 In an earlier chapter, we have suggested an expanded definition of the expres 
sion 'monopolistic trade practice' in section 2(i) of the Act so as to incorporate into it the 
provisions of section 32 which lay down the circumstances in which such a trade practice 
is deemed to be prejudicial to public interest. The adoption of this revised definition. 
combined with our recommendations (which follow) that all such trade practices should be 
prohibited will render the retention of section 32 redundant. This section should, therefore, 
be deleted from the Act. 

21.7 In our legislation, control of monopolistic trade practices is intended to check 
unreasonable profits and unreasonable level of prices. If the Commission cannot indepan 
dently deal with these practices, its functioning would suffer from a basic and inherent 
infirmity. If there has to be an effective control of monopoly and relief to the consumers, 
a power to inquire independently and to pass final order, as regards monopolistic trade 
practices must be vested in the Commission, which is the sentinel for consumer interest. 
Hence, our above suggestions so as to vest independent powers in the Commission. The 
other provision in section 31(1) which empowers the Central Government to make a reference 
to the Commission for inquiry where it appears to it that monopolistic trade practices 
prevail in respect of any goods or services, is a pre-eminently desirable one and should 
be retained. 

21.6 Article 86 of the Treaty of Rome provides that any abuse by one or more 
undertakings or a dominant position within the Common Market or of a substantial part of 
it shall be prohibited as being incompatible with Common Market in so far as it may affect 
trade between member States. The Australian Trade Practices Act, 1974 (as amended in 
1977) prohibits monopolisation and all agreements in restraint of trade which have or would 
have the effect of lessening competition. Similarly, the Combines Investigation Act of 
Canada prescribes anti· competitive agreements as well as rn onopolies that operate or are 
likely to operate to the detriment of the public. Apart from criminal prosecution, there 
is provision in the two Acts for award of damages to the person who suffers any loss or 
injury as a result of prohibited conduct. 

21.5 The control and regulation of monopoly is the very core of any monopoly 
legislation. Not only in our country but in the rest of the world also, the danger of 
monopoly is sought to be legislatively curbed. In America, the Sherman Act makes any 
attempt to monopolise, or to combine or to conspire with any other person or persons to 
monopolise any part of trade or commerce am angst several States punishable with fine upto 
one million US dollars (if a corporation) and one lakh US dollars and/or imprisonment 
upto three years (if any other person). 

power is a natural corollary to the powers vested in the Commission under section 37(4) 
of the Act. 
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*The Consumer Interest-John Martin George W. Smith 

21.14 The objection taken is not to the advertisement of the product, which it may be 
necessary to do in order to acquaint the public with the articles. What is, however, insisted 
on is that there is an obligation on the seller, namely, that if he advertises, he must speak the 
truth. This obligation also requires that the representation that is made to the consumer 
must not only contain an element of truth but must also avoid half-truths so as to give a deli 
berately different impression than is the actual fact. Thus, the advertisement may be mislead 
ing because things are omitted that should be said or because advertisements are composed 
or purposefully printed in such a way• as to mislead. We are nor suggesting that the Com 
mission will examine the advertisement with a view to finding out whether right or wrong social 
values are being projected. That is not its purpose. Its object will be only to prevent false or 
misleading advertisement. Over twelve billion dollars were spent on advertisements in America 
in sixties. In India also, the expenditure on advertisements is substantial. Thus, in 1976, 
the total expenditure on advertisements in press, cinema and TV etc. amounted to about one 
hundred and fifteen crore rupees, whereas in 1977, it is estimated to be one hundred and 
twenty-five crore rupees. Of this, sixty seven crore rupees is in the shape of advertisement in 
the press; cinema and radio taking another eight crore rupees each; and even TV commercials 
run to three crore rupees annually. Importance of fairness in the matter of advertisements is 
thus obvious. The object of legislation is only to bring honesty and truth in relationship 
between the seller and the consumer. The truth of the advertisement and representation must 
be proved if the same are challenged before the Commission, It is even recognised by the 
sellers of products that advertisement may become counter-productive and may even result in 
loss of confidence by the public unless truth is adhered to. The advertisers may, therefore, 
themselves feel unhappy if the effect of the advertisements is devalued because of the false 
claim put forward in them. 

21.15 It is often said that consumers need no special protection; all can be safely left 
to the market. But the perfect market is an economist's dream and consumer's sovereignty a 
myth. In real life, products are complex and of great variety ~d consu~ers a!1~ retailers 
have imperfect knowledge. Suppliers may often have a dominant buying positron. As a 
consequence, bargaining power in the market is generally weighed against the consumer. 
Thus, consumers have felt the need to create organisations to identify their interests and to 
supply information and advice." 

21.16 Susan Wagner, in her book, "The Federal Trade Commission of America", 
says that over the past half a century the Commission has labelled under the Federal Trade 
Commission Act, 1914 numerous practices not known before. The whole basis of this exer 
cise is that a situation has developed in which the public must be prevented from being made 
victims of false claim of products blatantly advertised, even though it may not have an adverse 
effect on the competition. The effort is to shift the emphasis on detection and eradication of 
frauds against the consumers, particularly belonging to weaker sections of society. If a con 
sumer is thus falsely induced to enter into buying goods which do not possess quality and do 

are further proposing that the other trade practices which are restrictive should also be 
prohibited subject to certain specific defences being available to the parties to the agreement/ 
arrangement; in addition to the general defences referred to above. Thus, unless a party 
can bring its case within one or more of the general or specific defences, the restrictive 
trade practices will be prohibited and hence made actionable. 

21.12 Consumer Protection-Unfair trade practises~ 
Our Act at present contains no provision for protection of the consumers 

against false or misleading advertisement or other similar unfair trade practices, The Act at 
present is directed against restrictive or monopolistic trade practices. These provisions 
proceed on the assumption that if dealers, manufacturers or producers can be prevented 
from distorting competition, the consumers will get a fair deal. But this is only partly true. 
There is now greater recognition that consumers need to be protected not only from the 
effects of restrictive practices but also from practices which are resorted to by the trade and 
industry to mislead or dupe the customers. 

21.13 Advertisement and sales promotion have become well established modes of 
modem business techniques. That advertisement and representation to the consumer 
should not become deceptive has always been one of the points of conflicts between business 
and consumer. · 
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·. 21.21 Under section 37 of the Act, the Commission has powers, inter alia, to direct 
by order that 'the practice shall be discontinued or shall not be repeated'. The practice which 
has already been discontinued would need no direction to discontinue and the only direction 
in such cases could be that it shall not be repeated. It is in the interest of all including the 
trade that it should be known clearly as to which practices are prohibited. This can happen 
only if, notwithstanding that the practice may have been discontinued before the issue of 

In (1977) 47 Company Cases 323, a single Judge of the Allahabad High Court had held 
that no inquiry can be held by the Commission in respect of the practice which has been deter 
mined prior to the passing of the order by the Commission, The result of this would be that 
after the Commission has issued the notice to the party, the latter may take a stand that the 
agreement having been determined, the Commission has no jurisdiction to inquire and this 
would render the Commission powerless. This is an unsatisfactory state of affairs, apart 
from the correctness of such a view. The House of Lords in Associated Newspapers Limited 
and others (1964) (1) All ER 55 bad not accepted such an interpretation. It was held in that 
case that all agreements entered in the register whether subsisting or determined, were refer~ 
able - to, and justiciable by, the Restrictive Practices Court. The Court had jurisdiction to 
hear the references of the agreements and to exercise all its powers in respect of the rele 
vant restrictions comprised -in it, including its most important power of restraining the 
making of further agreements to the like effect. It was also observed, that the fact that the 
parties have already terminated the agreement is no guarantee that they will not make another 
one, and the need for such remedy may be just as great where they have terminated agree 
ment before the commencement of the preceedings as where they: have terminated their agree· 
ment at some time in the course of the proceedings. . 

21.20 Power to inquire into past restrictive practices ., 

21.19 We are, therefore, proposing to specify certain number of unfair trade practi 
ces which are notorious and to prohibit them. The Act, hereafter will deal not only with 
monopolistic and restrictive trade practices but also with unfair trade practices which are of 
immediate concern to the consumer. We, therefore, propose that a separate chapter should 
be added to the Act defining the various unfair trade practices whioh we have mentioned in 
the latter part of this report. We have specified the practices so that the consumer, the manu 
facturer, supplier and trader and other persons in the market can conveniently identify the 
practices which are being prohibited. 

21.18 We cannot say that the type of misleading and deceptive practices which are to 
be found in the other countries are not being practised in our country. Unfortunately, our 
Act is totally silent on this aspect. The result is that the consumer has no protection against 
false or deceptive advertisements. Any misrepresentation about the quality of a commodity 
or the potency of a drug or medicine can be projected without much risk. This has created 
a situation of a very safe haven for the suppliers and a position of frustration and uncertainty 
for the consumers. It should be the function of any consumer legislation to meet this chal 
lenge specifically. Consumer protection must have a positive and active role. All over the 
world, various legislations are seeking, in the words of Justice Learned Hand, to discover and 
make explicit those unexpressed standards of fair dealing which the consumer as a community 
may progressively develop. In this connection, reference may be made to Australian Trade 
Practices Act, 1974, and Canadian Combines Investigation Act and legislations in rest of 
Western Europe and elsewhere against monopoly and other unfair trade practices. 

21.17 Fictitious bargain is another common form of deception. Many devices are 
used to lure buyers into believing that they are getting something for nothing or at a nominal 
value for their money. Prices may be advertised as greatly reduced and cut when in reality 
the goods may be sold at sellers' regular prices. The test always is whether the consumer 
would, as an average purchaser, be misled. Advertised statements that could have two mean 
ings, one of which is false, are also considered misleading. In one case in America, it was 
held that a statement that a tooth paste 'fights decay' could be interpreted as a promise cf 
complete protection and was thus deceptive. Mock-ups on TV pictures put up by companies, 
including Colgate-Palmolive had also received the attention of enforcement agencies in 
America and have been held to be deceptive. 

not have the cure for ailment advertised, it is apparent that the consumer is being made to pay 
for quality of things on false representation. Obviously such a situation cannot be accepted. 
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(I) No person or undertaking shall, after the commencement of the Act, directly or 
indirectly, indulge in any monopolistic trade practice. 

(2) Notwithstanding anything contained in any other law for the time being in force, 
any agreement in so far as it relates to any monopolistic trade practice, shall be 
void and unenforceable at law. 

(3) The Commission shall inquire into any monopolistic trade practice and pass such 
order as it may think fit to prevent the continuance or recurrence of such a 
practice. 

(4) Without prejudice to the provisions of sub-section (3) of this section, where it 
appears to the Central Govenment that any monopolistic trade practice prevails or 
is likely to prevail in respect of any goods or services, the Central Government 
may refer the matter to the Commission for an inquiry and the Commission shall, 
after such hearing as it thinks fit, report to the Central Government its findings 
thereon. 

"Section 31 

The Commission may inquire into any monopolistic, restrictive or unfair trade 
practices- 

(a) upon receiving a complaint of facts which constitute such practices from any trade 
or consumers' association having a membership of not less than twenty-five 
persons or from twenty-five or more consumers; or - 

(b) upon a reference made to it by the Central/State Gavernmcnt; or 
(c) upon an application made to it by the Director General of Trade Practices; or 
(d) upon such knowledge or information, as may come into its possession." 

In the light of the above, sections IO, 31 and 37 are to be amended, which we suggest 
may be done as follows :- 

"Section 10 

notice by the Commission, the latter was to be held empowered to adjudicate upon it. 
Recently, on the 15th June, 1978, the view of the single Judge referred to above, has been 
reversed by a Division Bench of that Court, which has followed the above House of Lords 
decision. Although the position in this regard has now been clearly propounded by the 
Court, the Committee considers that it would be better if the law is amended suitably to 
provide in the Act specifically that the power of the Commission shall not be affected by the 
determination of agreement whether before or after the commencement of the proceedings; 
and whether any agreement is varied before or after the commencement of the proceedings, 
the Commission may make an order as it thinks proper in respect of the said agreement or in 
respect of the said variation or in respect of both. We would, therefore, recommend that 
the law should be amended to provide that, notwithstanding the determination of the agree 
ment whether before or after the proceedings have been started by the Commission, the latter 
should be empowered to proceed to determine the validity of the said practice. 

21.22 At present, the only power with the Commission in regard to restrictive trade 
practices is to issue a 'cease and desist' order or to permit the party itself to modify the agree 
ment so that it is no longer prejudicial to public interest. It will be seen that in this manner 
a party, till it is called before the Commission, can continue to indulge in any restrictive 
trade practice without suffering any adverse consequences. At the most, when a party is so 
called and restrictive trade practice is established, it may be directed to discontinue it and 
only if it indulges in it thereafter that it becomes punishable for contravening an order made 
under sections 31 and 37 and that too only with a fine of five thousand rupees and/or 
imprrsonment upto six months and continuing fine of five hundred rupees for every day of 
default, as provided in section 50 of the Act. We believe that the need for an effective 
provision for meeting the challenge or the restrictive trade practices which pollute the fountain 
of competition and cause great damage to the. consumers and the community is most neces 
sary and urgent. 

21.23 Recommendations 
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(4) Notwithstanding anything contained in this Act, if the Commission, during the 
course of inquiry under sub· section ( 1) finds that any person or undertaking is 

(3) No order shall be made under sub-section (1) in respect of- 

(a) any agreement between buyers relating to goods which are bought by the 
buyers for consumption and not for ultimate re-sale whether in the same or 
different form, type or specie or as constituent of some other goods; 

(b) a trade practice which is expressly authorised by any law for the time being 
in force. 

(a) the practice shall be discontinued or shall not be repeated; 

(b) the agreement relating thereto shall be void in respect of such restrictive trade 
practice or shall stand modified in respect thereof in such manner as may be 
specified in the order. 

(2) The Commission may, instead of making any order under this section, permit the 
party to any restrictive trade practice, if it so applies to take such steps within the 
time specified in this behalf by the Commission as may be necessary to ensure 
that the trade practice is no longer prejudicial to the public interest, and, in any 
such case, if the Commission is satisfied that the necessary steps have been taken 
within the time specified, it may decide not to make any order under this section 
in respect of that trade practice. 

(1) The Commission may inquire into any restrictive trade practice and may pass 
orders, as it may think fit and in particular may, by order, direct that- 

"Section 37 

(a) regulating the production, supply, distribution or control of any goods by the 
undertaking or the control or supply of any service by it and fixing the terms 
of sale (including prices) or supply thereof; 

(b) prohibiting the undertaking from resorting to any act or practice or from 
pursuing any commercial policy which prevents or lessens, or is likely to 
prevent or lessen, competition in the production, supply or distribution of 
any goods or provision of any service; 

(c) fixing standards for the goods used or produced by the undertaking. 
(7) The Commission may, in addition to passing of an order referred to in sub 

sections (3) and (6) of this section, make a report to the Central Government com 
municating its findings in the matter and its recommendations, if any, thereon 
for such action as may be deemed necessary by the Government. 

(8) Notwithstanding anything contained in this Act, if the Commission, during the 
course of an inquiry under sub-section (3) finds that any person or undertaking is 
indulging in any restrictive trade practice, it may, in addition to passing orders 
under sub-section{3) and sub-section (6) with respect of monopolistic trade practice, 
pass such order as it may consider necessary in regard to such restrictive trade 
practice." 

(6) Any order made by the Commission or by the Central Government under the 
provisions of sub-section (3) or sub-section (5), as the case may be, may include 
an order- 

(5) If as a result of the inquiry referred to in sub-section (4), the Commission makes 
a finding to the effect that, having regard to the economic conditions prevailing in 
the country and to all other matters which appear in the particular circumstances 
to be relevant, the trade practice operates or is likely to operate against the public 
interest, the Central Government may, notwithstanding anything contained in any 
other law for the time being in force, pass such orders as it may think fit to remedy 
or prevent any mischiefs which result or may result from such trade practice. 
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For the purpose of determining whether any exclusion from such an associa 
tion is unjustifiable, the Commission may examine, in addition to any other matter 
which is considered relevant, not only the application of any rules of that 
associatiou but also the reasonableness of any such rules themselves. 

Agreements/arrangements unjustifiably excluding from any trade association nny 
person carrying on, or intending to carry on. in good faith the trade in rela 
tion to which the association is formed. 

(2) Boycott 

(a) to restrict by any method the class or number of buyers to whom goods are 
sold or services are rendered; or 

(b) to restrict by any method the olass or number of wholesalers/producers/sup· 
pliers from whom goods or services are bought; or 

(c) to sell or tender for sale goods or render services only at prices or on terms 
or conditions agreed upon between them; or 

(d) to buy or offer to buy goods or services only at prices or on terms and 
conditions agreed up on between them. 

· (1) Colleetbe discrimination 

Agreements/arrangements between persons whether as producers, wholesalers, 
retailers, buyers, contractors or any combination thereof, to limit or restrict the 
output or supply of any goods or rendering of any services or to withhold or des 
troy supplies of goods or the rendering of services or to allocate terrltories or 
markets for the disposal of goods or the rendering of services or with reference to 
the prices at which the goods are to be sold or services are to be rendered; and in 
particular - 

21.26 Similar situations cannot be ruled out in India·. In fact, in our view, these do 
appear to exist. The existing law has already provided for some of them but those provisions 
need to be strengthened. In view of this, it is recommended that the· following collective 
.agreements or arrangements or practices should be prohibited :- 

(i) By sellers without any corresponding obligation on the buyers; 

(ii) By sellers in return for an exclusive buying (exclusive dealing); 

(iii) Collective adoption of conditions of sale (notably maintenance of re-sale prices); and 

t(iv) Collective enforcement of such conditions of sale. 

It is seen from the practical experience, particularly that in the UK as evidenced by the 
annual reports of the Monopolies Commission for the years 1948 to 1970,. that collective 
disorimination in the following situations has been found to be usually harmful to the public 
intere1t. These annual reports speak of the following collective discrimination, namely - 

21.25 Restrictive trade practices 

21.24 In the succeeding paragraphs, we give our recommendations for modification of 
the other provisions in the Act relating to restrictive trade practices and incorporation of new 
provisions relating to unfair trade practices. 

indulging in any monopolistic trade practice, it may, in addition to passing order 
under sub-section (1) or sub-section (2) with respect to restrictive trade practice, 
pass such order, as it may consider necessary, in regard to such monopolistic 
trade practice." 
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(a) purporting to charge, or providing for the charging of, minimum price on 
resale of the goods in India; or 

(b) withholding supplies of goods from any [person seeking to obtain them for 
resale in India on the ground that he - · 
(i) has sold in India at a price below the resale price, goods obtained either 

directly or indirectly, from that supplier or has supplied such goods 
indirectly to a third party who had done so; or 

(ii) is likely, if the goods are supplied to him, 'to sell them in India at a price 
below that price or supply them either directly or indirectly to a third 
party who would be likely to do so; 

Nothing contained in clause (b) shall render it unlawful for a supplier to withhold 
supplies of goods or to cause or procure another supplier to do so if he has 
reasonable cause to believe that the person seeking supplies of goods has been 
using as loss leaders any goods of the same or similar description whether obtained 
from thesupplier or not. _ . ': · . , 

(1) Minimum Resale Price Maintenance 

Any agreement or arrangement or practice - 

21.28 As regards the restrictive trade practices arising out of bilateral agreement, we 
recommend that the following restrictive trade practices should be prohibited:- 

(i) Defence requirements or security of State; or 
(ii) Compliance with any of the conditions stipulated by ·the Government by general 

or special order in relation to the particular goods or services; or 
(Hi) Agreements expressly authorised or approved by the Central Government or under 

any law for the time being in force or if the Government is a party to such 
agreement. 

21.27 The restrictive trade practices of the types mentioned above arising out of 
collective action should, subject only to the following general defences, be prohibited. The 
following circumstances would constitute such general defences :- 

(S) Residuary Collective Agreement 

Agreements or arrrangements to enforce the carrying out of any agreement or 
-arrangement referred to in the foregoing provisions of this section. 

Agreement or arrangement to sell goods on the condition that the prices to be 
charged on resale by the purchascr(s) shall be the prices as stipulated by the 
seller(s) unless it is clearly stated that the prices lower than those prices may be 
charged: 

(4) Resale Price Maintenance 

Agreement or arrangement between two or more persons - 

(a) to tender for the supply or purchase of goods or services at prices or on terms 
agreed or arranged between them; or · 

(b) as to the prices which any of them bids, at an auction for sale of goods or 
whereby any party to the agreement or arrangement agrees to abstain from 
bidding at any auction for sale of goods. 

(3) Collective Bidding 

261 MONOPOLISTIC, RESTRICTIVE AND UNFAIR TRADE PRACTICES 



(a) seller requires buyers to sell to customers or to certain class of custom 
ers; or 

(b) a buyer requires the sellers to supply only such quantity of goods to other 
buyers which may be surplus to the buyer's requirements on prices and 
terms and conditions not more favourable than those allowed to the 
purchaser; or 

(c) the seller requires the buyer to purchase his entire requirement of goods 
from the seller; or 

(d) a seller requires the buyer to refrain from supplying or distributing along 
with the goods sold, any other goods not supplied or sold by the seller· 
or his nominee; or 

(e) a manufacturer/wholesaler/distributor requires dealer or any other 
person to sell or to resell only in a certain territory ; 

Agreements or arrangements or practices under which - 

(4) Exclusive Dealings 

(a) under which goods are sold only to those buyers who undertake to buy 
other goods from the selier or from the sources specified by the seller; 
or 

(b) for selling goods with the condition that after-sales services even beyond 
the warranty period shall be rendered only by the seller or by any person 
or persons authorised by him; or 

(c) providing for warranty or free after-sales service with the condition that 
the spare parts or accessories should be bought only from the seller or 
from persons specified by him. 

Agreements or arrangemen1 s or practices - 

(3) Tie-up Sales 

In any proceedings for contravention of sub-section (i), the onus of 
establishing that sub-section does not apply in relation to discrimination 
by reason of sub-section (ii) is on the party asserting that sub-section (i) does 
not so apply. 

(iii) 

(ii) 

(2) Price Discrimination 

(i) Any agreement or arrangement or practice under which a person discrimi 
nates between purchasers of goods of like grade and quality in relation to - 

(a) the prices.charged for the goods; or 
(b) any discount, allowance, rebates or credits given or allowed in relation 

to the supply of goods; or 
(c) the provision of services in respect of goods; or 
(d) the making of payments for services or facilities provided in respect of 

goods; 
if the discrimination is of such a magnitude or is of, such recurring or systema 
tic character that it has, or is likely to have the effect of preventing, distorting 
or limiting competition in any line of trade. 
Sub-section (i) does not apply in relation to discrimination, if the discrimina 
tion makes only differences in the cost or likely cost of manufacture, 
distribution, sale or delivery resulting from different places to which, methods 
by which or quantities in which the goods are supplied to the purchasers pro 
vided that it is not done in such a manner as would have, or likely to have, the 
effect of substantially lessening or restricting competition. 
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21.30 Under section 33 of the Act, agreements relating to restrictive trade practices 
falling within one or more of clauses (a) to (I) of that section are required to be registered with 
the Registrar of Restrictive Trade Agreements. Since the coming into force of the Act till the 
end of 1977, some twenty-one thousand and odd agreements were registered with the RRTA 
in compliance with the provisions of section 33 of the Act. Of these agreements, the proceed 
ings have been brought by the RRTA before the MRTP Commission in regard to one hundred 
and six agreements only. In view of our recommendation for prohibition of restrictive trade 
practices subject to certain exceptions, and keeping in view the past experiences, we feel that it 
should not be necessary to have compulsory registration of agreements relating to restrictive 
trade practices. We feel that there are enough sources open to the Director General to become 
aware of any prohibited. practices, and to take action accordingly. In any case, whenever a 
complaint is received or an investigation is made, the proposed Director General of Trade 
Practices will have the power to call for a copy of the' agreement and other relevant informa 
tion or documents etc. for the purpose of his investigation, particularly in view of the enhanced 
powers which are proposed to be vested in him. We, therefore, recommend that the require 
ment of compulsory registration of agreements relating to restrictive trade practices should be 

21.29 We recommend that all the restrictive trade practices ansmg out of collective 
action as described by us in para 21.26 and the first two trade practices relating to minimum 
resale price maintenance and price discrimination emanating· from bilateral agreements as 
indicated by us in para 2:1.28 should, subject only to the availability of general defences as 
mentioned in para 21.27,. be prohibited. As regards the other restrictive trade practices viz. 
barring those arising out of collective action and the first two trade practices arising out of 
bilateral agreements referred to above, we recommend that all such trade practices should, 
subject.to the availability of general defences as well as the gateways of escape enumerated in 
clauses (a) to (h) of present section 38 of the Act, be also prohibited. We, however, feel that 

,' section 38 needs to be slightly amended so that, instead of deeming provision, it should be 
provided that the Commission may presume a restrictive trade practice to be prejudicial to the 
public interest unless the Commission is satisfied of any one or more of the circumstances 
mentioned therein. A new section incorporating the general defences, referred to by us 
earlier, would require to be inserted after section 38. These general defences would be 
available to .all types of practices. We further recommend that all prohibited practices 
whether monopolistic, restrictive or unfair should be made actionable whether such a practice 
bas been incorporated in the form of an agreement or not. 

(7) Residuary Agreements 

Any agreement or arrangement collectively or individually, to enforce the carrying 
out of any agreement or arrangement· or practice referred to in the foregoing 
provisions. 

(6) Conditional Know-how 

Agreement or arrangement providing technical know-how for the production of 
goods on condition that - 

(a) purchase of raw materials etc. shall be made from approved/specified sources; 
or · · 

(b) there shall be restrictions on enlargement of capacity; or 
(c) the know-how shall not be transferred or sub-licensed to other persons even 

after the expiry of the agreement or providing for a much longer period than 
is considered by the Commission to be reasonable before the expiry of which 
such transfer or sub-licence to other persons cannot be granted. 

Agreement or arrangement or practice, to sell or supply one's entire production or 
a substantial part thereof to a single purchaser/customer. 

(5) Production Sharing 

if the effect of such dealing, aggreement, arrangement or understanding is or is 
likely to be to prevent, distort or limit competition in any line of trade. 

' 
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(a) falsely represent that the goods arc of a particular standard, quality, grade, 
composition, style or model; 

(b) falsely represent that the services are of a particular standard, quali~y or 
grade; 

(c) falsely represent that the re-built, second-hand, renovated, reconditioned or 
old goods are new goods; 

(d) represent that goods or services have sponsorship, approval, performance 
characteristics, accessories, uses or benefits they do not have; . 

(e) represent that the seller or the supplier has a sponsorship, approval or affilia 
tion he does not have; 

(f) make false or misleading statements concerning the need for or the usefulness 
of any goods or services; 

(g) make a representation to the public i& the form of a statement, warranty or' 
guarantee of the performance, efficacy or length of life 'ofa product or of 
goods that is not based on an adequate and proper test thereof, the proof of 
which lies upon the person making the representation; 

(h) make a representation to the public in a form that purports to be - 
(i) a warranty or guarantee of a product or of goods, or 1 

(ii) 11. promise to replace, maintain or repair an article or any part thereof or 
to repeat or continue a service until it has achieved a specified result, , 

if such form of purported warranty or guarantee or promise i_s matcl'.ially 
misleading or if there is ~o reasonable prospect that it will be carried out; i 

(i) make a materially misleading representation to the public concerning the price 
at which a product or like products or goods have been, are or will be crdina- 

Making false representation in connection with the supply of goods or :~ervices or 
in connection with the promotion by any means of the supply or use of goods or 
services such as to - · 

(1) Misleading advertisement and false representation 

We have already discussed the need for new legislative measures which would ensure 
adequate protection to the consumers. With that end in view, we suggest that new provisions 
relating to unfair trade practices on the Jines indicated below should be incorporated by way 
of a new chapter in the Act. In this context, we recommend that the following unfair trade 

.Practices should. subject to the exceptions indicated in respect of each, be prohibited:- 

21.32 Unfair Trade Practices : Consumer Protection 

deleted. Accordingly, section 33 will have to be deleted, while sections 34, 35 and 36 will 
require to be .!lmen~ed suitably. We may mention that no such compulsory registration 
provision exists in latest Iegislations of Australia, Canada and Newzealand. . 

21.31 The provisions contained in sub-section '1) of section 39 and sub-sections (1) and 
(2) of section 40 relating to restrictive trade practices of 'resale price maintenance' have already 
been provided for in paragraph 21.28 (1) of this chapter. These provisions have consequently 
become redundant and should be deleted. Sections 39 and 40 of the Act would be required to 
be recast so as to provide for the remaining provisions contained in the sub-sections (2) and 
(3) of section 39, and sub-section (3) of section 40. Section 41 of the Act gives power to the 
Commission to exempt, on a reference being made to it by the RRTA or any other person 
interested, goods of any class from the operation of the provisions relating to maintenance of 
minimum resale prices. We have already recommended that the practice of maintaining 
minimum resale prices should be prohibited and should be subject only to general defences. 
In view of these recommendations, it would be anamolous to retain the provision empowering 
the Commission to exempt any class of goods from the operation of these provisions. We, 
therefore, recommend that section 41 should be deleted from the Act. 
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(a) a price that is, represented in an advertisement to be a bargain price, by 
reference to an ordinary price or otherwise; or 

(b) a price that a person who reads, hears or sees the advertisement would rea 
sonably understand to be a bargain price by reason of the prices at which the 
product advertised or like products are ordinarily sold. 

(2) Bargain sale, Bait aod Switch selling 

Advertising for supply at a bargain price, goods or services that are not intended to 
be offered for supply at the price, for a period that is, and in quantities that are 
reasonable, having regard to the nature of the market in which the business is 
carried on, the nature and size of business and the nature of the advertisement. 
The bargain price for this purpose would mean - 

shall be deemed to be representation made to the public by and only by the 
person who caused the representation to be so expressed, made or contained. 

(a) expressed on an article offered or displayed for sale, its wrapper or 
container, 

(b) expressed on anything attached to, inserted in or accompanying an 
article offered or displayed for sale; its wrapper or container, or anything 
on which the article is mounted for display or sale; 

(c) contained in or on anything that is sold, sent, delivered, transmitted or in 
any other manner whatsoever made available to a member of the public, 

Explanation 

For this purpose, a representation that is - 

(2) In a proceeding for contravention of any of the aforesaid provisions committed 
by the publication of an advertisement, it would be a defence for a person 
who establishes that he is a person whose business it is to publish or arrange 
for the publication of advertisement and that he received the advertisement 
for publication in the ordinary course of business and did not know and had 
no reason to suspect that its publication would amount to contravention of 
any such provision. 

(a) that the act or omission giving rise to the offence was a result of a bona 
fide error; or 

(b) that he took reasonable precaution and exercised due diligence to prevent 
the occurrence of such error and that he took reasonable measures forth· 
with, after the representation was made, to bring the error to the 
attention of the class of persons likely to have been reached by the 
representation. 

(1) The aforesaid provision shall not apply if a person establishes - 

Exceptions 

rily sold; and for the purposes of this paragraph a representation as to price 
is deemed to refer to the price at which the product or goods has been sold by 
sellers generally in the relevant market unless it is clearly specified to be the 
price at which the product has been sold by the person by whom or on whose 
behalf the representation is made; 

G) make false or misleading representation of facts disparaging the goods, services 
or trade of another person. 
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21.33 All the aforesaid unfair trade practices would be punishable as an offence and 
any person or undertaking indulging in any of them should be liable to be prosecuted before 
the _Commission. 

21.34 Under the present Act, the Central Government has power, amongst others, 
under section 31 of the Act, to pass orders regulating the production, supply, control or 

(S) Hoarding or destruction of goods 

Hoarding or destruction of goods, or refusal to sell the goods, or to make them 
available for sale, if such hoarding or destruction or refusal raises or tends to raise 
or is intended to raise the cost of those or other similar goods. 

(4) Product safety standards 

Supplying goods that are intended to be used or are. of a kind Jiiaely to be used by 
consumers, being goods which do not comply with the standards prescribed by 
competent authority relating to performance, composition, contents, design, 
construction, finishing or packaging of goods as are necessary to prevent or reduce 
risk of injury to persons using the goods. 

(c) selection of participants or distribution of prizes is made on tho basis of skill 
or on a random basis in any area to which prices have been allocated. 

Exceptions 

The aforesaid provision shall not apply if it is established that - 

(a) there is adequate and fair disclosure of the number and approximate value of 
the prizes, of the area or areas to which they relate and of any fact within the 
knowledge of the advertiser that affects materially the chances of winning; 

(b) distribution of the prizes is not unduly delayed; and 
' ' 

(3) Offering of gifts or prices with the intention of not providing them and conducting 
promotional contests 

(i): Offering of gifts, prizes or other items with the intention of not providing them 
as offered or creating the impression that something is being given or offered 
free of charge when it is fully or partly covered by the amount.charged in the 
transaction as a whole; 

. (ii) Conducting any contest, lottery, game of chance or skill, for the purposes of 
promoting directly or indirectly, the sale of a product or any business 
interest. 

Exceptions 

The aforesaid. provision shall not apply to any person who establishes that - 

(a) he took reasonable steps to obtain in adequate time a quantity of the goods 
that would have beenreasonable having regard to the nature of the advertise 
ment, but was enableto obtain such quantity by reason of events beyond his 
control that he could not reasonably have anticipated; or 

(b) he obtained a quantity of the goods that were reasonable having regard to the 
nature of the advertisement, but was unable to meet the demand therefor 
because that demand surpassed his reasonable expectations; or · 

(c) after he became unable to supply the goods in accordance with the advertise 
ment, he undertook to supply the same goods or an equivalent goods of equal 
or better quality at the bargain price and within a reasonable time to all 
persons who requested for the goods and who were not supplied therewith 
during the time when the bargain price applied and that he fulfilled the 
undertaking. · 
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distribution of goods or prohibiting any undertaking from resorting to any monopolistic trade. 
practices .. At present, the only power with· the Commission. in regard to restrictive trade 
practices is to pass an order of 'cease and desist' under section 37 of the Act. We have already 
recommended that a separate chapter be included to deal with unfair trade practices like false 
representations and misleading advertisements. It is a well established principle of jurispru 
dence that for every wrong there must be a remedy. It is apparent that the prohibited 
practices, if indulged in, are likely to cause grave loss or damage to many consumers. But 
in the Act there is no provision for awarding damages to a person, a body or even the State 
and the Central Government against those who have indulged in any of the practices which are 
prohibited. This is a highly unsatisfactory state of affairs. A consumer may be compelled to 
pay higher prices as a result of monopolistic or restrictive trade practices or may be persuaded 
to buy goods not having the claimed advantages or suffer pecuniary loss because of other .un 
ethical practices indulged in by the sellers. And yet, as the Act at present stands, the only 
order. which he may obtain is of 'cease and desist'. Such an order can at best be a preventive 
one for future. It can obviously not compensate the injured party for the losses already 
suffered. Thus, unless a provision is made for damages, a party who suffers from the prohi 
bited practice being indulged in by a producer or seller or supplier will hardly receive the bene 
fit which the Aot is supposed to confer on an average consumer. The injury to the business or 
property caused as a result of prohibited practice calls for a remedy. The anomalous situation 
under the present Act, that even after the Commission has found that a prohibited practice 
has been indulged in by a party and even if it has further found that the complaining party 
has suffered serious injury and losses, it is powerless to compensate the injured party, must 
be remedied. 

21.35 In all the legislations the world over, provision exists enabling an affected party 
to seek remedy for being compensated for loss or damage suffered by it at the hands of a 
person who has indulged in prohibited practices. Thus section 7 of the Sherman Act and 
section 4 of Clayton Act (USA) provide that any person who has been injured in his business 
or property by reason of anything forbidden or declared to be unlawful may sue with respect 
to the amount in controversy and recover three-fold the damages sustained and the costs, 
Similarly, section 6 of the Federal Act (Switzerland) also provides that any person whose in 
terests are affected by unlawful interference with the competition may request damages for 
any wrongful act or omission. 

- 21.36 Section 6 of the Act against Restraint of Competition (Spain) also provides for 
aperson, who suffers damages by reason of restrictive trade practices that are declared to be 
prohibited, to recover damages. 

21.37 Section 25 of the Act concerning Prohibition of Private Monopoly and Mainte 
nance of Fair Trade Act (Japan) makes an entrepreneur, who has employed unfair business 
practices, to be liable to indemnity the person injured. Section 82 ofthe Trade Practices Act, 
1974 (Australia) as amended upto 1977, also provides that a person who suffers loss or dama 
ges by conduct of a person which is in violation of the provisions relating to restrictive trade 
practices and unfair trade practices may recover the amount of loss or damages by action 
against that other person. 

21.38 Similarly, the Combines Investigation Act of Canada, being amended by the 
Competition Bill, 1977, also provides by section 31.l the right of any party to recover dama 
ges from the person who has indulged in trade practices which are prohibited. ~·~ ~~~{,...,.· ~1.i,'t, .• ~q 

.!:.~~ 

21.39 Power to award damages has quite frequently and liberally been used by Courts 
in America, West Germany and elsewhere, when it has been found that any party has acted 
against competition and indulged in any of the prohibited practices. One of the most impor 
tant cases relating to the award of damages in America relates to the Tetracycline Case. 
In that case, the Federal Trade Commission charged three companies, viz. Pfizer, Cynamide 
and Bristol, for having monopolised and fixed the price of tetracycline and two chemically 
related antibiotics. Claims were filed by the Cities and their political Sub-Divisions for reim 
bursement for purchases of the antibiotics made at a retail store by welfare patients. Ulti 
mately in 1969, the companies agreed .to pay one hundred and twenty million dollars in final 

. claims to the Cities, States and others. One - of the important cases decided by the US 
Supreme Court more recently relates to the treble damage suit brought in the United States by 
the Governments of India, Iran and Philippines" for alleged price fixing by six major United 
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21.43 There is no power at present with the Commission to pass any order of interim 
injunction. It may happen that a matter is brought before the Commission andprimafacie 
the Commission is of the view that such a practice should not be allowed to continue during 

-the pendency of inquiry. But at present there is no power to issue any interim injunction. 
This is a serious lacuna. We would, therefore, recommend that the Commission should have 
the power, on the application of the Director General of Trade Practices, the Central Govern 
ment or State Governments or any other aggrieved person, to grant an interim injunction 
restraining any person from engaging in or continuing with any of the prohibited practices, 
whether monopolistic, restrictive or unfair. Or course, the Commission would also have the 

21.42 There is also to be found a procedure for recovery of damages not only at the 
instance of an individual but through what is called a 'class action'. In this kind of action, 
proceedings are brought by one or more members of a class on behalf of persons who are 
permitted to do so by the Court, if it finds that questions of law or of fact or causes of action 
are common to the members of a class and predominate over questions affecting only indivi 
dual members and that there are sufficient mem hers of that class who are likely to have suffer 
ed significant quantum of loss or damage. Ill such a case, the Court permits one or two mem 
bers of the class to bring action on behalf of that class. Where the Court finds that a claim has 
been proved, it awards compensation and damages to all the members of the class and may 
give judgement in favour of each member also. Of course, before trying a 'class action', 
general notice wou]d have to be given for the benefit of those persons on whose behalf class 
action is sought to be brought and, unless any person specifically excludes himself from that 
action, the result of a judgement in a class action will constitute a final judgment between 
each member of the class in question and each person against whom the class action was 
taken with respect to the conduct or failure alleged was brought. The necessity for providing 
this procedure of class action is that it is possible that a large number of 
persons who may have suffered damages at the hands of a producer, supplier or seller but, 
'being poor and not possessed of sufficient resources, may not be able to bring individually 
separate proceedings against the delinquent. · In such a case, if individual action was insisted 
on, the result will be to deprive large number of such poor persons from the benefit of the 
consumer protection legislation. Detailed procedure for such class action is provided in 
section 39. l of the Competition Bill, 1977 of Canada. We would suggest the adoption with 

·necessary changes of the provisions of that legislation and incorporation of a separate chapter 
in our Act for this purpose. 

21.41 We are including Central and State Governments and other authorities in this 
provision for the reason that the Governments, like any other person, also make mass pur 
chases of many goods fortheir use in hospitals, stores, canteens and messes etc., and if as a 
result of prohibited practice, they have suffered damages, it is only natural that they should 
also be in a position to recover the same. 

21.40 The provisions for claiming damages are thus an established principle. It is 
also logical and equitable to provide that any person who is affected by any prohibited prac 
tice should have a remedy to recover damages and compensation from the guilty party. We, 
therefore, feel that a similar provision as in Australian and Canadian Acts should be made 
in our Act to the effect that any person, authority, Central or State Government who has 
suffered loss or damage as a result of conduct of another person having indulged in any of 
the prohibited practices, viz. monopolistjc trade practices, restrictive trade practices and 
unfair trade practices, will be entitled to recover the amount of loss or damage including costs 
suffered by him from the party who has indulged in any of the prohibited practices. We 
feel that such a provision in our country will have a salutary effect and that it may prevent 
the prohibited practices from being indulged in. The remedy by way of damages will act as a 
deterrent to these prohibited practices right from incipiency and motivate the producers and 
suppliers themselves to desist from indulging in such practices. 

States pharmaceutical companies, in respect of their sales of broad range of antibiotic drugs 
(Pfizer Inc vs Government of India el. al No. 76-749, decision 11. 1. 78). In this . case, the 
United States Supreme Court has confirmed that foreign Governments damaged by restrictive 
business practices of United States enterprises contravening United States Restrictive Business 
Practices Legislation are entitled to sue for treble damages. 
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21.47 In other countries, the forum for recovery of damages etc. is generally the 
ordinary Civil Courts. We do not feel inclined to follow the said pattern. The working of" 
the Act requires specialised knowledge and detailed information concerning various aspects. 
of the matter. The Commission is already dealing with such matters. The ordinary Civil 
Courts do not possess such expertise as the Commission. We would, therefore, recommend 
that all these matters relating to recovery of damages or injunctions should be triable before 
the Commission. We are also of the view that the present jurisdiction of the Magistrate to 
try offences under the Act should also be taken away and the same be vested in the Cornmis 
sion. However, the Commission may be empowered to transfer any such proceedings which 
it considers necessary to the Court of Metropolitan Magistrate or Magistrate of First Class 
as recommended by us in the next chapter if it is considered expedient in the interest of 
justice to do so. As indicated earlier, some of the prohibited practices have no specific 
defences provided for. Any person indulging in them will incur not only civil liability but 
also criminal liability. In our view, if any violation has taken place in respect of any such 
prohibited practice and criminal proceeding is to be taken against such a party, the same 

Since we are suggesting prohibition of restrictive trade practices subject only to the 
limited exceptions and gate-ways, we feel that there should be provision in the Act for grant 
of clearance by the Commission. It should, therefore, be provided that the parties may, on 
their own volition, apply for and seek the clearance from the Commission if they feel that any 
particular practice or practices fall under one or more of the exceptions/defences provided 
for in. the Act. The Commission, thereupon, would ordinarily be expected to give its decision 
within a period of three months from the date of application; during this period, the party 
concerned will not engage in such practices. However, after the expiry of the said period, 
and no decision having been given, the party may, on its own responsibility and risk, proceed 
with the proposed agreement or arrangement or practice. But in such a case, the liability of 
the party for civil action in damages would continue to remain from the date the practice was 
indulged in, if ultimately the Commission refuses clearance. However, the criminal liability, 
in the event of the necessary clearance not being given by the Commission, would accrue only 
from the date of knowledge of the Commission's final order and if the party continues to 
indulge in that particular practice(s) despite the Commission's decision. We, therefore, 
recommend that suitable provisions on the above lines may be made in the Act. 

21.46 Clearance of Trade Practice(s) by the Commission 

21.45 We are of the view that a provision should also be made that in any proceedings 
for recovery hf damages, any conviction of the ·person previously for an offence for having 
indulged in any of the prohibited practices will, in the absence of proof to the contrary, be a 
proof that the person against whom the action is brought had engaged in the prohibited 
practices. Any evidence given in those proceedings to that effect of such acts or omissions 
will be treated as evidence In the proceedings brought for damages, Such a provision is to be 
found in section 3 I. I (2) of the Competition Bill, 1977 of Canada. 

21.44 At present; the offences and penalties are provided In Chapter VIII of the 
present Act. Penalties exist for contravention of sections 21, 22, 23, 24, 25 and 27 and for 
failure to register or contravention of any order passed under sections 13, 31 or 37 by the 
Commission. All such offences are triable before a Magistrate of the First Class vide section 
56 of the Act. As there was no provision for awarding damages or for granting injunction, 
there is obviously no forum provided for the same in the present Act. As we are now 
suggesting provisions enabling parties to recover damages and also to obtain injunction, the 
forum has necessarily to be spelt out. 

power to alter, vary, or modify any order of injunction granted by it, on proper grounds being 
shown to the Commission. The Monopolies Commission will only grant an injunction where 
it finds that a prima facie case has been presented to the effect that a person against whom 
injunction is sought is about to engage in a conduct that will cause serious injury to the 
business or a party applying for injunction. The Commission will also normally grant an 
interim injunction only after hearing the other party excepting in a case, where not to do so 
will cause serious injury: and irrepairable harm. In such a case, it may grant an ex parte 
interim injunction but .its effect will be only for a period of not exceeding ten days or as 
specified in the order. We have no doubt that the society will gain by providing such a, power 
to award damages and injunction and it will also give relief to the common man. 
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21.48 It may be asked as to why this original power-both civil and criminal-is being 
conferred on the Commission. We feel that in the early stage or development of the legis 
lation, a number of complicated and new questions of law and policy are likely to arise. If 
jurisdiction is spread over, it is possible that there may be conflict of views between the 
different Courts and this may impede the development of a definite, easily understood state of 
Jaw. We, therefore, feel that it would be proper at least at this stage to allow only one body, 
i.e. the Monopolies Commission to deal with such matters as mentioned above. 

should also be brought before the Commission and not the Magistrates. We would suggest 
that, in such a case, the Chairman of the Commission or any Member of the Commission 
designated by the Chairman may be authorised by law to hear and dispose of such matters 
by following the procedure of a warrant case under the Code of Criminal Procedure 1973. 
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There is at present no provision for dealing with a situation when a vacancy .in the 
office of the Chairman temporarily occurs either due to resignation, leave or otherwise. This 

22.5 Vacancies in the office of Chairman 

22.4 Under the Act the Chairman of the Commission shall be a person who is, or has 
been or is qualified to be a Judge of the Supreme Court or of a High Court. Considering 
that appeal from the Commission's order lies only to the Supreme Court and not the High 
Court, we feel that it will be only appropriate to make a clarificatory provision that where 
the person appointed to the office of Chairman is a sitting· Judge of a High Court, he shall 
enjoy the same rank, status, pay and allowances and privileges as of the Chief Justice of a: 
High Court. Sub-section (2) of section 5 should be amended accordingly. 

22.3 Composition of the Commission 

The Act now provides for .not less than two and not more than eight members in 
addition to the Chairman of the Commission to be appointed by the Central Government. 
The Commission has had at no time more than three members including the Chairman. w~ 
feel that the present strength provided in the Act is adequate. 

22.1 The scheme of the Monopolies and Restrictive Trade Practices Act; as it stands 
at present, provides for a dual machinery for implementing its provisions. These two are the 
Central Government and the Monopolies and Restrictive Trade Practices Commission 
(hereinafter referred to as 'Commission'). In its work, the Commission is assisted by two 
statutory functionaries, namely, the Director of Investigation and the Registrar of Restrictive 
Trade Agreements. The functions of the Central Government under the Act are in the sphere 
of ensuring that the operation of the economic system does not result in the concentration of 
economic power to the common detriment and for the control of monopolies. The powers in 
this regard, in so far as contained in Chapter III, are exerciable by the Government and if it so 
chooses, in consultation with the Commission, which, therefore. has an advisory role to play. 
The Commission, on the other hand, is vested with independent powers to inquire into 
restrictive trade practices, either on the application of the Registrar or the Central Government 
or State Government or a specified number of consumers or a trade or consumers' association 
having a specified number of membership or on its own information and knowledge. We 
haverecommended elsewhere that the role of the Commission in regard to matters cove.red by 
Chapter IU should be more effective and purposeful and have accordingly suggested that, in 
specified cases, there should be compulsory reference to the Commission which should be 
empowered thereon to pass final orders. In these cases, the Commission wiU no longer be an. 
advisory body but rather be an adjudicative one. The Commission will also be required to 
decide disputed questions relating to 'group', 'same management' and 'inter-connection' in 
future. In the matter .of monopolistic trade practices also, we have suggested that the Commis 
sion should have independent powers for inquiring and passing orders. We are also recommen 
ding the inclusion in the Act of certain provisions, with a view to checking, what are· 
commonly known as unfair trade practices, so as to ensure adequate protection of the interests 
of the unwary consumers. All these are likely to add considerably to the work-load of the. 
Commission and will require the building up of sufficient expertise at various levels for 
discharging the duties assigned to it. 

22.2 Our recommendations in regard to monopolistic, restrictive and unfair trade 
practices also include provision for the award of damages and imprisonment in certain cases, 
the power to issue interim injunctions and also the conferment on the Commission of the 
status of a Court of Record. These will necessarily involve important changes in the power 
of the Commission as also in the authorities empowered to file complaints before the 
Commission. In the succeeding paragraphs, we shall deal with each one of these matters 
separately. 

ADMINISTRATIVE MACHINERY UNDER THE MONOPOLIES AND 
RESTRICTIVE TRADE PRACTICES ACT 

CHAPTER XXII 



22.9 Consequent on the proposed combination of the offices of'Director of Investigation 
and the RRTA into that of Director-General of Trade Practices, section 34 may no longer 
be necessary. Consequential changes in other sections, wherever necessary, would also require 
to be made. 

8(2) The Commission may appoint members of its own staff and may make 
provision with respect to the number of members of its staff and their conditions of 
service subject to such rules as may be made in this behalf by the Central Government". 

"8(1) The Central Government may, in consultation with the Chairman of the 
Commission appoint a Director-General of Trade Practices for making investigations 
for the purposes of this Act and for performing such other duties as are laid on him by 
this Act and those that may be laid by regulations framed by the Commission under 
section 66. The Central Government may, in addition, appoint other members of the 
staff of the Director-General ofTrade Practices and fix the number of such members 
on his staff in consultation with the Commission. The conditions of service of the 
Director General of Trade Practices and h s staff would be prescribed by the Central 
Government in consultation with the Commission. 

22.8 Powers of the Commission to regulate the conditions of service of its staff 

Section 8 deals with the powers of the Central Government in regard to appointment of 
Director of Investigation and to make provision for the Commission's staff and their condi 
tions of service. These two aspects may be dealt with separately as in the modified provisions 
of this section suggested below :- 

22.7 Director-General of Trade Practices 

Section 8 of the Act :'lt present provides for the appointment by [the Central Govern· 
ment of a Director of investigation in consultation with the Commission for making investi 
gations for the purposes of the Act. There is another provision in section 34 providing for the 
appointment by the Central Government or the Registrar of Restrictive Trade Agreements 
(RRTA). The functions of the latter are mainly to maintain the register of agreements relating 
to restrictive trade practices and to file applications under section 10(a) (iii) before the 
Commission for conducting an inquiry into such practices. In the context of the enlarged 
functions that we are envisaging for the Commission in relation to cases under Chapter III 
and other trade practices and the role that the Director of Investigation or the RRTA will have 
to play in regard to these matters, we consider that it would be necessary and useful to 
combine the functions of both the Director ofInvestigation and the RRTA and redesignate 
the office as that of Director-General of Trade Practices. 

There is at present no provision in the Act governing the vacation of office of the 
Chairman either due to resignation or removal from office, as has been provided in the case 
of a member in sub-section (2) of section 6 This is a lacuna which needs to be rectified by. 
a proper amendment in section 6. Where, however, it relates to the removal, from office of 
Chairman, of a person who was a sitting Judge of a High Court or the Supreme Court prior 
to his appointment as Chairman, his removal would be governed by the relevant provisions 
in the Constitution as applicable to the Chief Justices of a High Court or a Judge of the 
Supreme Court, as the case may be. 

22.6 Vacation of office of Chairman 

has led to anamolies in the functioning of the Commission. Questions have also been raised 
as to whether the Commission could function without a Chairman at any time and with only 
one or more members. As a matter of fact, the Commission did not have a Chairman from 
17th October, 1972 to 22nd July, 1973 and again from 9th August, !976 to 23rd February, 
1978. In order to remove any doubts in this regard, we consider it desirable to provide that 
where there is a vacancy in the office of the Chairman or the Chairman is temporarily absent 
or is unable to act, the Central Government may, notwithstanding anything contained in any 
other provision, appoint the seniormost member of the Commission to act temporarily in place 
ofthe Chairman and the person so appointed to act temporarily as Chairman shall have all 
the powers, functions and privileges of the Chairman during the period in which he acts in that 
capacity. 
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22.11 Elsewhere we have suggested that such practices as are prohibited should be 
actionable offences and that any person indulging in such practices would be liable to be 
prosecuted before t!1C Commission and that the authority competent to initiate necessary 

(a) impound any books of accounts or other documents without recording his 
reasons for doing so; or 

(b) retain in his custody any such books of accounts for a period exceeding 
thirty days (exclusive ofholidays) without obtaining the prior approval of the 
Commission therefor." - ' 

(4) The Director-General of Trade Practices may impound and retain in his 
custody for such period as he thinks fit any books of accounts and other documents 
seized by him under sub-section (3) or produced before him in connection with the 
discharge of his functions under the Act : 

Provided that he shall not - 

(3) For the purposes of making a preliminary investigation referred to in sub 
section (1), the Director-General of Trade Practices shall have the same powers as are 
vested in a Court under the Code of Civil Procedure, 1908 while trying a suit in respect 
of the following matters, namely - 

(a) Discovery and production of any document or other material object 
producible as evidence; 

(b) Enforcing the attendance of any person and examining him on oath; and 
(c) Compelling the production of books of accounts and other documents. 

including requisitioning of any public record from any Court or office. 

(a) to enter, with such assistance as may be required, the place(s) where the 
books are kept; 

(b) to search that place or those places in the manner specified in the order; 
and 

(c) to seize books and papers which he considers necessary for the purpose of 
his investigation. _ 

-·-' .. ____,_ 
(2) Where for the purposes of enquiry or investigation referred to in sub-section 

(1), the Director-General has reason to believe that the books and papers of or relating 
to any undertaking(s) have been or are likely to be destroyed, mutilated,· altered; 
falsified or secreted, it may make an application to the Commission for an, order for the 
search and seizure of such books and papers, and, thereupon, the Commission may, by 
order, authorise him - 

As a result of combining the two offices of Director of Investigation and the Registrar 
of Restrictive Trade Agreements and also due to the increased duties and functions laid on tho 
Director-General of Trade Practices, it would be necessary to empower him adequately to 
make the investigations required under the Act and also to search and seize documents of eviden 
tiary value required for purposes of the investigations; the powers should also extend to 
impounding documents and the retention in his custody for such period as may be deemed fit. 
The powers of search and seizure would, however, be exercisable by the Director-General 
only with the prior approval of the Commission. Accordingly, we recommend that the 
existing section I I of the Act may be substituted by the following :- 

" 11. (1) In the matter of trade practices as defined in section(s)--[section(s) dealing 
with monopolistic trade practices, restrictive trade practices and unfair trade practices], 
in respect of which a complaint is made under the proposed sub-clause (a) of section 10, 
the Commission shalJ, before issuing any process requiring the attendance of the person 
complained against, cause a preliminary investigation to be made by the Director 
General, in such manner as it may direct, for the purpose of satisfying itself that the 
complaint requires to be inquired into. 

22.10 Powers of the Director-General of Trade Practices 
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22.14 Power to grant injunctions 

We are providing that a party can seek damages for the loss suffered by reason of any 
person indulging in any of the prohibited trade practices. It is possible and indeed it may 
happen in many cases that unless a party can be given relief immediately, he will suffer irrepar 

. able harm by the time the proceedings before the Commission are concluded. We have already 

"(2) (a) The Commission shall be a Court of Record and shall have all the powers of 
such Court including the power to punish for contempt of itself. 

(b) Any proceeding before the Commission shall be deemed to be a judicial 
proceeding within the meaning of sections 193 and 228 of the Indian Penal Code (45 of 
1860), and the Commission shall be deemed to be a Civil Court for the purposes of 
section 195 and Chapter XXVI of the Code of Criminal Procedure, 1973." 

22.13 Powers to punish for contempt 

There is at present no power with the Commission to punish for contempt of itself. 
This is a serious lacuna as all bodies having adjudicative functions must necessarily have these 
powers. This is essential not only to safeguard the proper working of the Commission but 
also to see that the proceedings before the Commission are conducted properly. We would, 
therefore, recommend that the Commission should be declared a Court of Record and it should 
have the power to punish for contempt. Sub-section (2J of section 12 may, therefore, be 

.amended as follows:- 

(a) to produce before, and allow to· be examined and kept by, an officer of the 
Commission generally or specially specified by the Commission in this behalf, such 
books, accounts or other documents including those relating to any trade practice 
or business organisation or any other connected activity in the custody or under 
the control of the person so required as may be specified or described in the 
requisition, the examination of which may be required for the purposes of this 
Act; and 
to furnish to an officer so specified such information as respects the trade practice 
or business organisation or any other connected activity as may be required for the 
purposes of this Act or such other information as may be in his possession in 
relation to the trade carried on by any other person. 

(b) 

Section 12 of the Act details the powers exercisable by the Commission in making 
inquiries under the Act. In the Committee's view, these powers are not sufficient for the 
purpose of holding proper inquiries. Therefore, the Committee feels that the Commission 
should be vested with some additional powers. Sub-section (3) thereof may be amended as 
suggested below, to require any person - 

22.12 Powers of the Commission 

(i) to initiate prosecution proceedings before the Commission; 
(ii) to move on behalf of the Central and State Governments or any other authority O(' 

other public body claiming damages suffered by it on account of the commission 
of any of the prohibited trade practices; and 

(iii) to be joined as a party in the proceedings which might be brought before the 
Commission by any individual or in any 'class action', 

prosecution would be the proposed Director-General of Trade Practices. The proposed 
Director-General would also have the power to move on behalf of the Central and the State 
Governments or any other authority or public body claiming damages suffered by it on 
account of the commission of any of the prohibited trade practices. The Director-General 
would also be joined as a party to the proceedings brought by the individuals or in any 'class 
action' proceedings so as to ensure that the broader public interest may be put forward by 
him before the Commission. In order to enable the Director-General to discharge these 
functions, it would be necessary to add one or more sub-sections in section 11 specifically 
empowering the Director-General - 
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Provisions relating to the powers of the Commission to regulate its procedure are at 
present contained in section 18 of the Act. [n the cases relating to TELCO ( 47 Comp. Cases 
520) and Hindustan Lever Limited (47 Comp. Cases 581), the Supreme Court had occasion to 
express views on the admissibility of evidence extraneous to the agreements on matters coming 
before the Commission. This has posed a problem as to whether the proceedings before the 
Commission should be governed by the technical rules of evidence as per the Indian Evidence 
Act. Considering that the proceedings before the Commission are of highly specialised nature, 
the technical rules of the Indian Evidence Act can only weaken the powers of the Commission 
to dispose of the matters satisfactorily. We would, therefore, suggest that the provisions of the 
Indian Evidence Act should not be applicable to the proceedings before the Commission. 
Analogous provisions exist in England in Rule 55 of the Restrictive Practices Court Rules, 
1957, reading as follows :~ 

22.16 Procedure ofthc Commission 

22.15 Application of Commission's orders to a 'particular trader' 

Sub-section (3) of section 13 of the Act provides, inter alia, that an order made by tho 
Commission may be either general in its application or may be limited to any particular class 
of traders or a particular class of trade practice or a particular trade practice or a particular 
locality. A doubt has been expressed as to whether this will include an order in respect 
of a particular trader. As such, in order to remove the possibility of any such doubt, we 
suggest that the words 'or a particular trader' may be added after the words 'any particular 
class of traders' in the said sub-section. 

(3) The Commission may rescind or vary an injunction granted under sub-sec 
tion (1) or sub-section (2)." 

(2) Where, in the opinion of the Commission, it is desirable to do so, the 
Commission may grant an interim injunction pending determination of an 
application or inquiry under sub-section (1). 

(f) conspiring with others to contravene any such provision. 

promises 
) 

aiding, abetting in the contravention of any such provision; 
inducing or attempting to induce a person whether by threats, 
or otherwise, to contravene any such provision; 

(e) being in any way, directly or indirectly and knowingly concerned in, or 
party to, the contravention by a person of any such provision: or 

(c) 
(d) 

(a) engaging in any conduct that constitutes or would constitute a contraven 
tion of any of the provisions of sections-(seotions relating to monpolistic, 
restrictive and unfair trade practices); 

(b) attempting to contravene any such provision; 

issue an injunction restraining a person or an undertaking from- 

"12. (1) The Commission may - 

(i) on an application of the Director-General of Trade Practices or any 
other persons; or 

(ii) on its own motion during the course of any inquiry into any mono 
polistic, restrictive or unfair trade practice under this Act ; 

suggested that there should be a power to issue injunctions with the Commission. We recom 
mend that the Commission should be authorised not only to issue permanent injunction but 
also to issue temporary and interim injunctions pending the completion of the inquiry. Of 
course, it will be open to the Commission to annul, modify or vary any interim order made 
by it if due cause is shown to the Commission. Accordingly, section 12 may be modified 
as under:- 
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22.19 Time within which action shou]d be taken by the Central Government/Commission 

Section 30 of the Act provides for time limits within which action is required to be 
taken by the Central Government and the Commission in respect of various matters specified 
therein. We have suggested elsewhere time limits within which certain additional matters will 
have to be referred by the Central Government to the Commission or disposed of by the 

22.18 Powers to constitute single-member Benches 

Sub-section (2) of section 16 of the Act provides that powers and functions of the 
Commission may be exercised or discharged by Benches formed by the Chairman of the Commi 
ssion from among the members. Doubt have been expressed whether it is competent for the 
Chairman to constitute a single-member Bench for discharge of the powers and functions of 
the Commission under the Act. It is not possible to rule out occasions where the Commission 
may have to constitute more than one Bench and it may, therefore, become necessary to form 
single-member Benches. In order to remove any doubt about the competence and valid 
functioning of such Benches, it is desirable to provide specifically, by the addition of a new 
sub-section as sub-section (3) in section 16, to the effect that "the Chairman may constitute 
a Bench with one or more members for exercising the powers and discharging the functions 
of the Commission." 

22.17 In line with our recommendation that the technical rules of evidence should not 
apply it is also necessary to empower the Commission to decide in each case a specific pro 
cedural requirement so as to best fulfil the objective of the Act. For that purpose, sections 
18 and 66 be amended to empower the Commission to do the following :- 

(a) despite the general burden of'proof (the burden in the case) being on any parti 
cular party to direct in each case to provide effectually and fully for the shifting of 
onus of proof (the evldentiary burden) on various issues or relevant facts necessary 
for deciding the issue or issues, be empowered to give opportunity for reasons to 
be recorded in writing to the party, on whom the onus of providing any particular 
relevant fact rests, to adduce evidence by way of rebuttal; and 1 

(b) to provide, in addition to the costs in the proceeding following the result thereof 
except for the same being disallowed for reasons to be recorded in writing, the 
cost of proving any relavant fact, which is denied without sufficient cause, be borne 
or paid by any party, regardless or the ultimate decision of the proceeding, by the 
party so denying. 

We, therefore, recommend that a new sub-section (3) may be added at the end of tho existing 
section 18 on the following lines :- 

"(3) Notwithstanding anything contained in the Indian Evidence Act, in any inquiry 
before the Commission- 
(a) the proceedings shall be conducted with as little formality and technicality and with 

as much expedition as the requirements of this Act and a proper consideration of 
the matters before the Commission permit ; and 

(b) the Commission shall not be bound by any legal or technical rules of' evidence." 

Similar provisions have also been proposed in section 31.8 of the Competition Bill, 1977, of 
Canada; sub-section 1.1 of this section provides as under :- 

, '' the Board is not bound by any legal or technical rules of evidence in con· 
ducting a hearing and all proceedings before the Board shall be dealt with by the Board 
as informally and expeditiously as the circumstances and consideration of fairness will 
permit." 

"While it appears to the Court, on the hearing or adjourned hearing of the application 
for directions or at the final hearing, that the Court would be assisted in determining 
any issue in the proceedings by the admission of evidence (whether oral or documen 
tary), which would not otherwise be admissible under the law relating to evidence, the 
Court may make order allowing the admission of such an evidence." · 
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Section 49 of the Act refers to offences in relation to failure or incorrect furnishing of 
information required under sections 42 and 43 of the Act. It also provides for punishment of 
persons who furnish false information or omit to state any material fact or wilfully alter, 

22.22 Penalties for failure to furnish information· or for furnishing false information 

22.21 There is no specific provision permitting the registration of an undertaking after 
the expiry of the stipulated period even on payment of a penalty for delayed compliance 
(as in the case of filing documents with the Registrar of Companies under the Companies 
Act on payment of additional fee). We feel th.at wherever there· is a delay in registering an 
undertaking, within the time-limit stipulated in the Act, the parties concerned may be per 
mitted to register such undertaking within such further time as may be stipulated in the 
notice to be issued by the Central Government on payment of a specified penalty not exceed 
ing ten times the registration fee and as may be determined by the Central Government, 
This will be without prejudice to any other action that may be taken for contravention of the 
relevant provisions of the Act. 

22.20 Penalties for failure to register an undertaking 

Section 48 provides for penalties for failure to register, without any reasonable excuse, 
an agreement or an undertaking which is subject to the registration under this Act. , In . the 
case of failure to register an agreement, the offence is punishable with fine which may extend 
to five thousand rupees and where the offence is a continuing one, with a further fine which 
may extend to five hundred rupees for every day of default. Where, however, the default 
relates to registration of an undertaking, the offence is punishable with a fine which may 
extend to one thousand rupees and where the offence is a continuing one, with a further fine 
which may extend to fifty rupees for every day of default. We have recommended in Chapter 
XXI that the obligation to register agreements under section 33 of the Act should be done 
away with. In view of this, sub-section (I) of section 48 is redundant and should be deleted. 
We are of the view that the punishment provided for failure to register an undertaking is not 
very stringent. In our view the failure to register an undertaking under section 26 of the Act 
is an equally, if not a .more serious offence than the failure to register an agreement. 
We, therefore, recommend that the penalties for failure to register an undertaking should be 
increased to the level provided at present in sub-section (I) of this section. 

(ii) Where any notice, application, or proposal under Chapter III of the Act or any 
questions relating to the determination of 'group', 'same management' or 'inter-con 
nected undertaking' is referred to the Commission for inquiry and passing of final 
orders, the Commission shall dispose of the matter within a period of ninety days 
from the date on which the reference is received by it, except where the Commiss 
ion, for special reasons to be recorded by it in writing, is or the opinion that the 
matter cannot be decided by it within the said period of ninety days. 

(iii) Consequent on the transfer of the provisions contained in sections 108A to 108G of 
the Companies Act to the MRTP Act as sections 23-A onwards, it is necessary to 
provide that the Central Government shall communicate its decision in respect of 
such prosposals within a period of sixty days from the date of receipt of such 
request, on the same lines as is now provided for under section IOBE of the 
Companies Act. 

-Central Government and the Commission. In the light of these recommendations, section 30 
will have to be suitably amended to provide for the fallowing matters :- 

(i) Notices, applications and proposals under sections 21, 22 and 23 of the Act and 
disputed questions relating to 'group', 'same management' and 'Inter-connected 
undertakings' which are required to be compulsorily referred by the Central 
Government to the Commission, shall be so referred within a period of thirty days 
from the date of receipt of such notice, application or proposal or as the case may 
be of the communication raising the dispute provided that where further particu-. 
lars in connection with such notice, application, proposal or the communication are 
called for by the Central Government, the said period of thirty days shall be com 
puted from the date on which such further particulars are furnished to the 
Government. 
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22.25 Provision for recovery of damages 

We have already suggested that there should be a provision in the Act for recovery of· 
damages against any person or undertaking who is found to have indulged in any of the 
prohibited practices, in addition to his liability for being punished with fine and/or imprison 
ment, We, therefore, recommend that a new section on "Recovery of damages" should be 
incorporated on the following lines to effectuate the remedy for the aggrieved person :- 

"Any person who suffers or has suffered loss or damage as a result of contravention 
of the provisions of sections--(sections relating to monopolistic trade practices, 
restrictive trade practices and unfair trade practices) of any order made thereunder, 
may sue for, and recover from the person who has contravened the provisions of the 
said sections, or has failed to camply with the order made thereunder, an amount equal 
to the loss or damage proved to have been suffered by him, together with any additional 
amount that the Commission may allow, for costs." 

"50. If any person contravenes the provisions of sections--(sections relating to 
monopolistic trade practices, restrictive trade practices and unfair trade practices), 
or any order made thereunder, he shall be punishable with imprisonment for a term 
which may extend to six months, or with fine which may extend to twenty thousand 
rupees, or with both, and where the offence is a continuing one, with a further fine 
which may extend to one thousand rupees for every day, after the first, during which 
such contravention continues." 

22.24 Penalties for contravention of prohibited trade practices 

Section 50 deals with penalties for offences in relation to orders made by the Commis 
sion under sections 13 and 37 (restrictive trade practices) or the. orders made by .the Central 
Government under section 31 (monopolistic trade practices), Section 51 relates to offences in 
regard to minimum resale price maintenance, provided for in sections 39 and 40 of the present 
Act. We have suggested earlier in this respect that the Commission should have powers to pass 
final orders in regard to monopolistic trade practices also. We have also suggested incorpora 
tion of new provisions in the Act relating to unfair trade practices. It has also been recom 
mended by us· that monopolistic, restrictive and unfair trade practices should be prohibited 
and some of them have been made punishable. In the light of these recommendations, we 
suggest that sections 50 and 51 may be substituted by the following single section :- 

22.23 It may also be provided in section 49 that the burden of proving reasonable 
excuse will be on the person alleging such excuse. Sub-section (2) of section 49 will remain as 
at present. 

he shall be punishable with imprisonment for a term which may extend to three months 
or with fine which may extend 'to two thousand iupees, or with both, and where the 
offence is a continuing one, with a further fine which may extend to one hundred 
rupees for every day, after the first, during which such failure continues." 

"49. (I) If any person fails, without any reasonable excuse :- 

(i) to atteed or to produce books of accounts or other information at a specified 
place and time in response to the summons or requisition issued by the Com 
mission under section 12; or 

(ii) to furnish any inf oema ti on required under section 43 or to comply with any 
notice duly given to him under section 42; 

suppress or destory any document which is required to be so furnished. There is at present 
no power with the Commission to punish persons who fail to attend or produce books of 
accounts or other documents in response to the summons issued by the Commission, or who 
fails to comply, without reasonable excuse, with the requisition/orders of the Commission for 
production and examination of books of accounts or other documents. In order to make the 
enforcement of the provisions of the Act effective, we recommend that the penalties for the 
aforesaid offences should also be provided for in this Act. We, therefore, recommend that 
sub-section (1) of section 49 of the Act may be modified as under :- 
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Section 60 of the MRTP Act places certain restrictions on the disclosure of informa 
tion relating to any undertaking which has been obtained by or on behalf of the MRTP Com 
mission for the purposes of the Act. These restrictions do not, however, apply to the 
disclosure made of such information for purposes of any crlminal proceedings which may be 
taken pursuant to the Act or otherwise or for the purposes of any report relating to such 
proceedings. These provisions are not adequate in their practical application, firstly, because 
they do not cover information that may come into the possession of the Commission by way 
of complaints or otherwise, and, secondly: because the provisions do not protect the informa 
tion given to or obtained by or on behalf of the proposed Director-General of Trade Practices. 
These are lacunae which need to be removed, The absence of adequate and effective provi 
sions prohibiting disclosure of confidential and secret information which might be received by 
the Commission or, as the case may be, by the proposed Director-General of Trade Practices, 
by way of complaints or otherwise, would not only deter the informants communicating such 
information about the prohibited trade practices=-monopollstic, restrictive or unfair-but may 

22.30 Restriction on disclosure of information 

22.29 This section should further be amended to provide, by way of an Explanation, 
that the proposed Director-General of Trade Practices would be an aggrieved person and 
would also be entitled to prefer an appeal to the Supreme Court in respect of the said order 
passed by the Commission. 

22.28 Appeals under section 55 

Under section 55 of the Aot, an appeal lies to the Supreme Court on one or more of 
the grounds specified in section 100 Civil Procedure Code against the orders passed by the 
Central Government under Chapters III and IV, or, as the case may be, by the Commission, 
under sections 13 and 37 of the Act. We have suggested the incorporation of a new chapter 
on unfair trade practices and have also provided that any party aggrieved by any of the 
prohibited practices will be entitled to claim damages from the guilty party. We have sugge1- 
ted that these powers should be given to the Commission. According to our recommenda 
tions. certain specified category of cases under Chapter III of the Act and a few other 
matters wiJI now be finally disposed of by the Commission. We have also suggested that the 
Commission may be given powers to try offences mentioned in Chapter VIII of the Act which 
are at present triable by the Magistrates. There is at present no provision for appeals 
against the above said orders of the Commission for the obvious reason that they are being 
proposed now for incorporation in the Act. It is, therefore, necessary that section SS should 
be amended to provide for appeals against the said orders of the Commission as well as 
orders passed on trial of offences. We would however, recommend that appeal against 
the above said final orders of the Central Government or the Commission, as the case may be, 
shall be to the Supreme Court only, if the Supreme Court is satisfied that the case involves 
substantial question of law of general importance. Section SS may be suitably amended. 

22.27 .J urisdictioo of Commission to· try offences 

At present, the offences under the Act are triable by a Court of a Presidency Magis 
trate or by a Magistrate of the First Class. The cognizance for the offences is taken by the 
Court on a report in writing being made by a public servant, as defined in section 21 of the 
Indian Penal Code. We are of the view that it is more appropriate that the economic offences 
under the Act should be tried by the Commission which is an expert body and more suited 
for this purpose than the Magistrate. The Commission may, however, be given powers to 
transfer any of the proceedings to the Court of Presidency Magistrate or Magistrate of the 
First Class if it considers it expedient in the interest of justice and if the circumstances of any 
particular case so require. It may also be provided that the cognizance of the offences 
punishable under the Act shall be taken by the Commission only on a complaint made by the 
proposed Director-General of Trade Practices. We, therefore, recommend that sections 56 
and 57 should be amended suitably to provide for the above matters. 

We further recommend that a provision for 'class action' for recovery of damages 
suffered may be made on the lines of the similar provisions contained in section 39.1 of the 
Competition Bill, 1977 (of Canada). 

22.26 Class action 
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(1) No information relating to any undertaking, being an information which has been 
given to or obtained by or on behalf of the Commission or, as the case may be, 
the Director-General of Trade Practices, for the purposes of this Act shall, with 
out previous permission in writing of the owner for the time being of the under 
taking or the giver of the information, as the case may be, be disclosed otherwise 
than in compliance with or for the purpose of this Act. 

(2) Nothing contained in sub-section (I) shall apply to the disclosure of an informa 
tion made for the purposes of any legal proceeding pursuant to this Act or of any 
criminal proceeding which may be taken, whether pursuant to this Act or other 
wise, or for the purposes of any report relating to any such proceeding, unless· 
the Commission is of the opinion that it is not expedient and in the public interest 
to make such disclosure." 

"60 Restriction on Disclosure of information 

also inhibit the collection by the Commission and the proposed Director-General of Trade 
Practices of the required information to be able to decide about the initiation of proceedings 
under section 10 of the Act. This would be a serious handicap and the MR TP Commission 
as well as the Director-General of Trade Practices would. be hampered in the discharge of 
duties imposed on them by the Act for remedying certain anti-social activities. The Com 
mittee, therefore, is of the view that, in wider public interest, it should be specificaJly provided· 
in the Act that the complaints made or inf ormation supplied to the Commission or the pro 
posed Director- General of Trade Practices shall not be liable to be disclosed, if the Commis 
sion is of the opinion that it is not expedient and in public interest to do so. We. therefore, 
recommend that section 60 of the Act should be amended as follows:- 
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- -- _) 

23.11 Disputed questions relating to 'group', 'same management' and 'inter-con 
nected undertakings' should be referred by the Central Government to the Commis11ion within, a 

23.10 The expressions 'inter-connected undertakings' and 'same management' should 
be re-defined on the lines suggested so as to remove obscurities and lacunae. 

(Paras 19.12-19.14) 

23.9 The definition of 'group' in section 2(1 SA) of the Companies Act should be 
shifted to the MR TP Act with certain modifications as it has relevance to the purposes of 
this Act. The revised definition of this term has been suggested. (Paras 19.8-19.11) 

23.8 The definition of 'goods' in section 2(e) should be revised so as to harmonise it 
with the definition of this term in the Sale of Goods Act, with a view to including stocks and 
shares within its ambit. This is to ensure that the investment companies will also come with 
in the purview of the Act and thus a major lacuna would be plugged. (Para 19.8) 

·. 23.7 The collection, maintenance and publication of up-to-date and correct data of 
goods produced or of services rendered is an immediate necessity for effective implementation 
of the Act and the Government should make necessary arrangements in this regard. 'At tho 
same time, to ensure expeditious disposal of cases under the Act. Explanation IV in section 
2(d) should be modified to clarify that the data collected and published by an authority 
approved by the Central Government can form the basis for determination of dominance and 
for other purposes under the Act. (Para 19.7) 

23.5 The concept of 'calendar year' as at present for determining dominance and 
other related issues is -complex. The adoption of the 'lowest figure' of production etc. for 
this purpose is unsound. The share of market for the purposes of dominance should be 
determined with reference to 'average annual production made or servlces.irendered' during 
the three calender years immediately preceding the preceding calender year in which ·~the 
question arises" rather than with reference to the year of the lowest production. (Para 19.5) 

23.6 Reference to 'the number of workers employed' and 'price' as criteria for deter· 
mining dominance should be deleted from Explanation III to section 2(d). (Para 19.6) 

23.4 Modern thinking on the test to determine dominance with reference to market 
share in respect of any goods or services favours a smaller percentage than one-third presently 
prescribed in the MRTP Act. Having regard to the vast size of our country, the level of 
industrial growth and the large number of entrepreneurial class available, the existing criterion 
of one-third share of market should be reduced to one-fourth for the purposes of determining 
dominance. (Para 19.4) 

23.3 The definition of 'Commission' should accordingly be changed to read as 
"Mcnopofies and Trade Practices Commission". (Para 19.3) 

23.2 As the scope of the Act is being enlarged to cover unfair trade practices, the 
title of the Act should be modified to read as "Monopolies and Trade Practices Act". 

(Para 19.2) 

Chapter XIX : Concepts and Definitions nuder the MRTP ACT 

23.1 The definitions of some of the economic concepts in the Act are not free from 
ambiguity. These expressions need to be redefined to make the intention clear and their 
working more effective. (Pua 19. l) 
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23.22 There is no justifiable reason why the Central Government should not avail itself" 
of t~e s~rvices of. an in;ipartial and elf:pert body !ike the ~~TP Commission in the disposal of 
applications dealing with matters falling pre-eminently within the latter's purview. The role of 
the Commission needs to be strengthened effectively. (Para 20.17) 

23.23 Proposals under sec~ion~ 21 a~d 22,. (a) from dominant undertaking for manufac 
ture o~ goods or provmon of services 11! w~1ch it is dominantj or (b) involving capital outlay 
exceeding Rs. 5 crores; or (c) where objections have been received or there is more than one 
applicant, should be compulsorily referred by the Central Government to the Commission 

Chapter XX : Concentration of Economic Power 

23.19 No change in the criterion of Rs. 20 crores as value of assets for applicability 
of Chapter III ofMRTP Act is considered necessary at present. (Para 20.4)· 

23.20 During the period from 1-6-1970 to 31-12-1977, in about 74% of the cases, 
approvals were granted by the Central Government. (Paras 20.8-20.12) 

23.21 During the period from 1-6-1970 to 30-6-1978, about 92.6% of such applications 
were disposed of by the Central Government without reference to the Commission. · 

(Paras 20.13-20.15) 

23.18 There is no justification for exempting the newspapers from the provisions of the 
MR TP Act. These provisions should continue to be applicable to newspapers as heretofore. 

(Paras 19.28-19.33) 

23.17 There is no justification for exempting Government and Government contro1Jed/ 
owned undertakings from the provisions relating to control and prohibition of monopolistic 
and restrictive trade practices (and the new provisions relating 'to unfair trade practices being· 
suggested). The beneficiary of monopoly legislation is the consumer and it is only fair and 
reasonable that undertakings owned or controlled by the Government should be subject to 
same. type of rigour and discipline as the private sector undertakings where the interests of the 
consumers are involved. Exemption to the Government companies will, however, continue 
from the applicability of Chapter III of the Act as there is no question of concentration of 
economic power in so far as the public sector is concerned. There will, however, be no 
exemption for an undertaking ithe management of which has been taken over by the Central 
Government in pursuance of any law because the basic characteristic of such an undertaking 
being in private sector is not changed by temporary takeover of the management by the 
Government. (Paras 19.24-19.27) 

23.16 The expression 'undertaking' in section 2(v) should be re-defined as suggested 
since the present definition has been the subject-matter of considerable controversy and 
litigation. (Paras 19.21-19.23) 

23.15 The term 'scheme of finances' in section 2(q} should be amplified to include· 
the sources of finance also. (Para 19.20) 

23.14 The problem of restrictive trade practices needs to be tackled in more effective 
ways. The term 'restrictive trade practice' in section 2(o) should be re-defined as suggested. 

(Para 19.19) 

23.13 In view of the Committee's recommendation for the total prohibition of mono 
polistic trade practices, the concept of ·'monopolistic undertaking' will not be relevant and its 
definition in section 2(j) should be deleted. (Para 19.18) 

23.12 The definition of 'monopolistic trade practice' has to be combined with the 
provisions of section 32 and should be amplified as suggested. (Para 19.17) 

period of thirty days and the Commission shall pass final orders within a period of three 
months. Until the Commission finally decides the question, the concerned undertaking shall 
be deemed to be inter-connected for the purposes of the Act. (Para 19.15) 
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(Para 20.32) 

23.31 Section 23(41 may by modified to illustrate the expression 'or otherwise' by 
giving some specific instances like 'lease', 'licence', 'mortgage'. It should also be clarified that 
'acquisition' would include purchase of shares, which, together with the shares, if any, already 
held, carry 25 per cent or more of the votmg power at the general meeting of the undertaking 
proposed to be acquired. This sub-section should further be modified to incorporate enabling 
provisions empowering the Commission/Central Government to pass .final orders on the 
proposals for acquisition. 

23.30 It should be. clarified that all proposals for diversification, whether at the same 
place or at a different place, amount to establishment of a new undertaking within the ambit 
of section 22. However, proposals for manufacture of 'new articles' within the existing 
licensed capacity or by utilisation of waste-products/bye-products with the installation of 
balancing equipment, as approved by notified competent authority, should be exempted. 

(Para 20 .31) 

23.29 Establishment of a new inter-connected undertaking by dominant undertaking 
for the manufacture of the same type of goods or provision of services in which it is dominant 
should require prior approval of the Central Government under section 22 of the Act. 

(Para 20.30) 

23.28 Substantial expansion in the value of assets of an undertaking brought about by 
replacement or modernisation of plant and machinery without resulting in expansion of licen 
sed/approved capacity by 25 per cent or more, or substantial expansion effected for fuller 
utilisation of existing licensed 'approved capacity by installation of balancing equipment, as 
approved by notified competent authority, should not require approval of the Central Govern 
ment under section 21. However, the person or authority proposing to effect such expansion 
should be required to furnish the prescribed details of such expansion to Central Government. 

(Para 20.29) 

23.27 The power to initiate action under section 27 for division of an undertaking 
vests in the Central Government. This power has hardly been used. Power to order division 
of inter-connected undertakings under section 27 is a matter of public policy for the Government 
to decide and is dependent on the circumstances of each case. No legaJ impediment under the 
Act comes in the way of Central Government to proceed under section 27 if circumstances so 
justify in the public interest. While it is appropriate that the power to initiate action under 
section 27 should continue to remain with the Central Government, once a reference has been 
made to the Commission, all further action should be taken by the Commission, including the 
final decision as to whether the undertaking should be divided or not and consequential 
arrangements. (Para 20.25-20.27) 

23.26 Any proposal for acquisition under section 23(4) where (a) it results in the control 
of 33t per cent or more of voting power; or (b) the cost of acquisition exceeds Rs. 3 crores; or 
(c) it is likely to result in the creation of a dominant undertaking, should be compulsorily 
referred to the Commission for final disposal. (Para 20.:24) 

23.25 Where a scheme of merger or amalgamation of an undertaking covered by 
section 20 of MRTP Act is approved by the Central .Government in terms of section 396 of 
the Companies Act in the national public interest, no further approval should be required 
under section 23(2) of the MRTP Act. (Para 20.23) 

23.24 Section 30 of MRTP Act should be amended to provide that reference of the 
disputed questions referred to in para 23. I l and the proposals referred to in para 23.23 wiJJ be· 
made by Central Government within thirty days and that the Commission shall pass final 
orders on the proposals referred to it within a period of ninety days from the date of receipt of 
the reference by the Commission. (Para 20.19} 

(except under specified circumstances and for reasons to be recorded in writing) for inquiry as. 
well as passing of final orders, instead of reporting back to Central Government as at present. 
The other cases can be referred to the Commission at the discretion of the Central Government 
as at present. However, once a reference has been made to the Commission, it should have 
power to pass final orders. (Paras 20.18-20.22} 
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23.44 Collective agreements/arrangements and restrictive trade practices arising out of 
collective action relating to 'collective discrimination', 'boycott', 'collective bidding' and 're-sale 

23.43 Consequential amendments to section 10, 31 and 37 of the Act have been 
suggested. (Para 21.23) 

23.41 All monopolistic trade practices should be prohibited. Some of the restrictive 
trade practices whioh are destructive of competition should also be prohibited subject to certain 
general defences. The other restrictive trade practices should be prohibited subject to certain 
specific defences in addition to thegeneral defences. (Paras 21.9-21.11) 

23.42 The Act should be amended to specifically empower the Commission to inquire 
into and pass appropriate orders in respect of such practices whether the relevant agreement 
was determined before or after the commencement of the inquiry proceedings before the 
Commission. (Para 21.21) 

23.40 Consequent on the revised definition of 'monopolistic trade practices' and the 
Committee's recommendation to totally prohibit such practices, section 32 will become 
redundant and should be deleted. (Para 21.8) 

23.39 Section lO(b) empowers the Commiasion to initiate suo moto inquiries into 
monopolistic trade practices but there is no provision for follow-up action in section 31. 
Similarly, it has no power to inquire into and pass final orders on any restrictive trade practice 
that may come to its notice during the course of inquiry into monopolistic trade practices 
under section 37. This affects the functioning of the Commission. (Paras 21.2-21.7) 

23.38 Consumer protection legislation is lacking in the existing Act, as there is no 
protection of consumers against false or misleading advertisements or such other unfair trade 
practices. There is now greater recognition that the consumers need to be protected against 
such practices which arc resorted to by the trade and industry to mislead and dupe the 
customers. The Committee has, therefore, proposed to speoify certain unfair practices and 
prohibit them altogether. The Act will henceforward deal not only with monopolistic and 
restrictive trade practices but also with unfair trade practices. (Paras 21.12-21.19) 

Chapter XXI : Monopolistic, Restrictive and Unfair Trade Practices 

23.37 Section 29 s'iould be amended to specifically provide that the Commission 
shall give an opportunity of being heard to all interested persons before passing any order 
in respect of matters which are referred to it for final disposal. (Para 20.39) 

23.36 The need for increase in production of goods, particularly those not being 
produced in the country or which arc in short supply, should be specifically spelt out by add 
ing clause (h) to section 28. (Para 20.38) 

23.35 The onus of giving notice under section 21, or of making an application under 
uction 23, or for getting registration under section 26 should be on the owner of the under 
taking concerned. (Para 20.37) 

23.34 The provisions of sections I08A to 108G should not apply to transfer of shares 
from one constituent of the group to another constituent of the same group as it does not lead 
to any further concentration of economic power. It should, however, be provided that an 
intimation will be given to the Central Government within two months of effecting the transfer. 

(Para 20.35) 

23.33 The provisions contained in sections 108A to l08H of the Companies Act should 
be transferred to tho MRTP Act. (Para 20.34) 

. 23.32 Sub-section (8) of section 23 should be amended to clarify that it seeks to cover 
proposals for acquisition of undertakings, to which Part A of Chapter ID of the Act applies.. 
by undertakings not covered by the MRTP Act. (Para 20.33) 

RBPORT OF THE .HIGH POWBRBD EXPERT COMMITTEE 



(a) 'misleading advertisements and false -representations', 
(b) 'bargain sales', 
(c) 'bait and switch selling', 
(d) 'offering of gifts or prizes with intention of not providing them'. 
(e): 'conducting promotional contests',' ', : :· 
(f) 'supplying goods that do not comply with safety standards', and 

· (g) ·.'hoarding and destruction of goods' ' '. 

should be prohibited subject to the _specific exceptions indicated in respect of each. They should" 
also be made punishable as an offence and any person guilty of coatravention, should be- 
prosecuted before·the Commission. - ... ' . (Paras 21.32 and 21.33). 

I r ' ' f • • ~ ~ • "' 

: ' 
23.50 The Act does not now contain any provision for recovery of damages for any 

loss suffered. It is only logical and equitable that a person who is affected. by any .prohibited 
practice should have a remedy to recover damages.and compensation from the guilty party .• It 
should, therefore, be provided that any person, authority, Central or State Government. who 
has suffered loss or damage as a result of conduct of another person having indulged in __ any, 

23,49 Unfair trade practices like - 

23.48 In view of the recommended prohibition of the practice of maintaining minimum 
re-sale prices (subject only to general defences), it would be anomalous to retain the provisions 
of section 41 empowering the Commission to exempt any class .of goods from the operation 
of these provisions, This section should, therefore, be deleted. (Para 21.31)· 

23.47 The requirement of compulsory registration of agreements relating to restrictive 
trade, practices should be done away with a1 this requirement has _only added to paper work. 
Out of 21,000 agreements registered, only 106 were brought before the Commission. It is felt 
that there are enough sources to proceed against prohibited practices without requiring all 
trade practioe agreements to be registered, Section 33 should be deleted and suitable 
consequential amendments in sections 34, 35 and 36 of the Act should also be made, . 

(Para 2L30} 

23.46 All prohibited practices whether monopolistic, restrictive or unfair should be 
made actionable whether such a practice bas been incorporated in the form of an agreement or 

. not · (Para ~l .29) 

(a) 'tie-up sales', 
(b) 'exclusive dealings' 

(o) 'production sharing', and 

(d) 'ccnditional know-how' 

should be prohibited subject to the availability of one or more of the general defences and also 
certain other defences enumerated in clauses (a) to (h) of section 38 of the Act. 

(Paras 21..28 and 21.29) 

23.45 Bilateral agreements and restrictive trade practices relating to 'minimum re-sale 
price maintenance' and 'price discrimination' should also be prohibited subject only to the 
specified general defences. The" other bilateral agreements and restrictive trade practices 
relating to - 

price maintenance' should be prohibited subject to availability of certain general defences. 
arising out of (i) defence requirements or security of the State, (ii) compliance with any of the 
conditions stipulated by the Government order, and (iii) any express authorisation of, or under 
any law made by, Central Government. (Paras 21.25-21.27) 
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23.59 In view of the enlarged functions envisaged for the Commission and the role the 
Registrar of Restrictive Trade Agreements and the Director of Investigation will have to play in 
future, the two offices should be combined into one and the post designated as that of Director· 
General of Trade Practices. (Paras 22.7 and 22.9) 

23.60 Section 8 of the Act may be amended to provide for the appointment of the Director 
General of Trade Practices and the Commission should be empowered to appoint members 
of its own staff and determine their conditions of service subject to the rules made by the 
Central Government. (Para 22.8) 

23.58 Provision should be made also for vacation of the office of a Chairman due to 
resignation or removal as now exists in the case of a .Member. (Para 22.6) 

Chapter XXII : Administrative Machinery under the Monopolies and Restrictive Trade 
Practices Act 

23.56 Where the person appointed to the office of Chairman of the Commission is a 
sitting Judge of a High Court, he should enjoy the same rank, status, pay and allowances and 
privileges as of the Chief Justice of a High Court since appeal from the Commission's order lies 
only to the Supreme Court. .(Para 22.4) 

23.57 A provision should also be made that where a vacancy in the office of a Chairman 
arises due to resignation, leave or otherwise, the senior most Member of the Commission may be 
appointed by the Government to act temporarily as its Chairman. (Para 22.5) 

23.54 Any person may, on his own volition, apply for, and seek clearance from, the 
Commission in regard to any trade practice on the ground that such a practice falls under one or 
more of the exceptions or defence provided for in the Act. If the Commission does not give 
its decision within a period of three months, the party may proceed with the practice but his 
liability for civil action in damages would have arisen from the date the practice was indulged 
in if ultimately the Commission refuses clearance. But the criminal liability would accrue only 
from the date of knowledge of the Commission's final order and if the party continues to indulge 
in that particular practice despite the Commission's decision. (Para 21.46) 

23.55 All matters relating to recovery of damages or injunctions should be triable before 
the Commission and not the Magistrate as at present. Any person indulging in any of the 
prohibited practices for which no specific defence has been provided for, will incur not only civil 
liability but also criminal liability. Criminal proceedings for any violation thereof should be 
also brought before the Commission. The Chairman of the Commission or any Member of the 
Commission, so designated by the Chairman, may be authorised by law to hear and dispose of 
such matters by following the procedure of a warrant case under the Code of Criminal Proce 
dure, 1973. Such a vesting of power in the Commission is considered necessary at least in the 
early stages of the development of this legislation, and in order to avoid conflict of views between 
the different Courts. (Paras 21.47 and 21.48) 

23.53 In any proceedings for recovery of damages any conviction of a person previously 
for an offence for having indulged in any of the prohibited practices, should, in the absence 
of proof to the contrary, be a proof that the person against whom the action is brought had 
engaged in the prohibited practices. (Para 21.45) 

23.52 The Commission should be vested with power to grant interim injunction to 
suit the needs of each case. (Para 21.43) 

-of the prohibited practices, viz. monopolistic trade practices, restrictive trade practices and 
unfair trade practices, will be entitled to recover the amount of loss or damage, including 
costs, suffered by him from the guilty party. (Paras 2I.34-21.41) · 

23.51 Procedure for recovery of damages through 'class action' like a representative 
action should also be provided. Not to do so would be to deny them the benefit of consumer 
protection legislation. Such a provision is necessary to safeguard the interest of a large number 
of persons who may have suffered damages but being poor are not able to bring individual pro· 
ceedings against the delinquent. (Para 21.42) 
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23.73 The appeals against the final orders of the Central Government and the Commis 
sion should lie to Supreme Court only if it involves a substantial question of law of general 
public importance. (Para 22.28)< 

23.72 The jurisdiction to try for offences under the Act should vest with the Commission 
instead of the Magistrate as at present. The Commission may, however, be given powers to transfer 
any of the proceedings to the Court of a Presidency Magistrate or Metropolitan Magistrate 
of' the First Class if it considers expedient to do so. (Para 22.27)- 

23.iO A new provision for recovery of damages by persons who have suffered loss should 
be made in the Act on the lines suggested. The amount of damage recoverable should be equal' 
to the loss or damage proved to have been suffered and include an amount for costs. The forum 
for recovery of damages will be the Commission. (Para 22.25}· 

23.71 Provision should be made for recovery of damages through 'class action' also, 
before the Commission. (Para 22.26)· 

23.li9 Sections 50 and 51 may be substituted by a new single section 50 which will. 
provide for punishment of persons contravening the provisions of sections relating to the mono- 
polistic, restrictive and unfair trade practices, before the Commission. (Para 22.24)· 

23.68 Section 49 of the Act may be amended to provide for penalties for persons who fail 
to attend or produce the books of account or other documents in response to the summons issu 
ed by the Commission. The burden of proving reasonable excuse in such cases would be on the· 
person alleging such excuse. (Paras 22.22 and 22.23). 

23.67 The penalty for failure to register an undertaking provided for in section 48 
should be made more stringent. Provision should also be made for permitting late registration 
of the undertakings on payment of a specified penalty not exceeding ten times the registration 
fee. (Paras 22.20 and 22.21)· 

23.65 In order to remove any ambiguity, section 16 of the Act has to be amended to· 
clarify that the Chairman may constitute a Bench with one or more Members for exercising the· 
powers and discharging the functions of the Commission. (Para 22.18)· 

. 23.c6 Section 30 of the Act should be amended to include a reference to the several' 
additional matters suggested for disposal by the Central Government and by the Commission and 
to which also the time limits in the section would be applicable. (Para 22.19)· 

23.63 Section 13(3) of the Act may be modified to clarify that an order made by the· 
Commission under the section would cover any particular trader also instead of any particular 
class of trade practice or a particular trade practice only as at present. (Para 22.15) 

23.64 Section 18 of the Act has to be amended to provide that the technical rules of the· 
Indian Evidence Act, should not be applicable to the proceedings before the Commission, be 
cause such rules only weaken the powers of the Commission to deal with the matters under the 
Act effectively. The proceedings before the Com.mission should be conducted with as little for 
mality and technicality and with as much expedition as the requirement of the Act and a proper 
consideraticn of the matters for the Commission permit. (Paras 22.16 and 22.17)· 

23.62 Section 12 dealing with the powers of the Commission should be amended to· 
empower the Commission to provide for production before and examination by an officer of the 
Commission books of account and other documents and other information relating to any trade· 
practice or business organisation. The Commission should also be made a Court of Record 
and be vested with powers to punish for contempt of itself. The Commission should also be 
empowered to issue injunction, interim or final. (Paras 22.12 and 22.14} 

23.61 The proposed Director-General of Trade Practices should be vested with powers. 
to search, seize and impound documents of evidentiary value for the purposes of investigation. 
The proposed Director General should also have powers to initiate proceedings, or move for 
recovery of damages on behalf of the Central and State Governments and also to be joined as a 
party in the proceedings before the Commission. (Paras 22.10 and 22.11)· 
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Sd/- KESHUB MAHINDRA 
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23.74 Absence of adequate and effective provisions prohibiting disclosure of confidential 
and secret information which might be received by the Commission or the Director-General of 
Trade Practices by way of complaints or otherwise would not only deter the informants from 
communicating such vital information about the prevalence of the prohibited trade practices, 
but may also inhibit the collection by the Commission and the DGTP of such information for 
purposes of proceedings under section 10. Specific provision in the Act to the effect that com 
plaints made or information supplied to the Commission or to the DGTP should not be liable 
to be disclosed if the Commission opines that it is not expedient and in the public interest to do 
so has therefore been recommended. (Para 22.30) 
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It is said that if inter-corporate investment is disallowed, there will be no 'incentive' left 
with an industrialist to increase the growth of the economy of the country. .In saying so, it is 

5. A question was raised as to what should a business house do with the profits earned 
by it if it is not allowed to make investment in another company or to promote a new company. 
My answer is that in the first place the business house hould not have managed in a way so as to 
have such a huge pro.fit. Intbe second place it should utilise its profits in ameliorating the con 
ditions of its working class. There is hardly any business house the workers of which are satis 
fied with it-the only motto of the business house being to earn as much profit as possible. It 
is indifferent in regard to improving the conditions of its toiling labourers. If a business 
house after improving the condition of its labourers and maintaining price level satisfactorily still 
has money to be invested, it may invest the same in public trust units or such other undertakings. 

4. I am of the considered view t,hat if we have to work for the letters and spirit of Article 
39{c) of our Constitution referred to above, if we have to stop the galloping concentration of 
wealth in the hands of a.few industrialists, ifwe want to make our country really happy and ifwe 
are really serious in getting the disparity of income between the various classes of our country 
minimised, there is no option to us but to ban inter-corporate investments altogether. It might 
be said that investment by one of the existing big business houses for the purpose of promoting a 
new company or taking over a sick unit would result in the growth of· the economy of the 
country and, therefore, should be allowed. I am of the view that the very purpose of investment 
by an investing company into another company-existing or new-being gaining control over 
that company, it results in the growth of the economy of the big business house concerned but 
certainly not of the general masses of the country. This is what we have been witnessing for the 
last twenty years. 

3. Not only this, the Committee has treated the problem of the inter-corporate investment 
and inter-corporate loans on the same level and has suggested the drafting of one section only 
instead of the existing sections 370 and 372 of the Companies Act, 1956, which deal with inter 
corporate loans and investments separately. 

Even though realising that inter-corporate investment is an important instrument of 
gaining corporate control, the Committee, it appears, has based its Report upon the assumption 
that inter-corporate investment is not only useful but favourable as well for the growth of eco 
nomy, and, therefore, it did not take into consideration the other side of the problem, namely, 
the need of banning it altogether. . 

. r 

-.'- Accoroing to one of the Directive Principles embodied in our Constitution, "the State 
shall, in particular, direct its policy towards securing that the operation of the economic 
system does not result in the concentration of wealth and means of production to the common 
deteriment". In spite of this clear directive principle, the hard fact we are facing is that the 
number of the persons living below poverty line has been constantly increasing in our country; 
that rich have been growing richer and the poor-poorer for the last thirty year. One of the main 
reasons for this is that there is a galloping increase in the wealth of big industrialists. The 
figures published in the Hindustan Times, Delhi (dated the 8th July., 197~: page 6: columns 6- 
and 7) clearly indicate that during a period of three years (from 1972 to 1975) there has been a 
tremendous increase in the wealth of the first twenty business houses of this country. I need 
not give those figures here. There cannot be a heap without a hole. Surely this increase has 
been to the deteriment of general masses. It cannot be denied that the greater the number of the 
companies a business house controls the greater are the chances of concentration of wealth 
more and more in the control of that business house. And inter-corporate investment is the 
main instrument for getting control over the in:vestee company which ultimately leads to 
monopolisation. 

'I regret it has not been possible for me to agree with the recommendations of the Com 
rur ttee in regard to inter-corporate investments and loans. 

Note by Shri R.D. Gattaai, M.P. 

./ 



New Delhi, 
Dated the 29111 August, 1978, 

.r:,d/- R.D. GATTANI 

Furthermore, a company which is in arrear of payment of income-tax or which is de 
faulter in making any statutory financial obligation should be held disqualified for granting any 
loan to any other company. 

8. Of course, what has been stated above regarding the grant of loan will not apply to 

(a) any Government company; 
(b) any banking company or private company; 

(c) any public financial institution; and 
(d) any company whose only object and activi!Y is financing of industrial enterprises. 

should be previously authorised by a special resolution of the lending company' and that the 
aggregate of the loans made to all bodies corporate shall not exceed 10 per cent of the free reserves. 

7. Coming to the question of inter-corporate loans, I.amof the view that a company may 

"(a) make a loan; or 

(b) give any guarantee or provide any security in connection with a loan made by any 
other person to, or to any other person by, any body corporate but the making of 
such loan, the giving of .such guarantee or the provision of such security". 

(a) any government company; 
(b) any banking companytand 
(c) [any public nnancial institution. 

6. I am, therefore, for a total ban of inter corporate investment, even if it be for promot 
ing a new company or taking over a sick unit. Of course, this contention of mine will not apply 

·to 

presumed that the capital of an industrialist is the only factor responsible for the growth of eco 
nomy. Suffice it to say that capital, now-a-days in this country as well, has lost its importance 
which it had a few decades ago. Alone industrialist with any amount of capital can do nothing 
if he has no cooperation of the working class. As a matter of fact, the proper functioning of a 
factory now-a-days depends largely upon the labour force or the working class. Therefore, the 
-question of 'incentive' loses its significance. Moreover with the chance of values of life the 
society will pay more and more regard to the cult of body labour and will detract its attention 
from money. 
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The aim of workers participation is to saddle them with the responsibility of higher pro 
ductivity, and profit and loss. This responsibility will be better discharged by workers once they 
are in the Board. So the representation should be adequate to make them responsible and not 
symbolic. Ifitis symbolic, it will miss the purpose. In other countries, where they have gone 
in for one-third representation of the workers in the Board, they have also decided that the 
balance one-third will .be selected jointly by the workers and the shareholders' representatives. 
This is so done to make the workers responsible, and that they may not feel being at the rcceiv 
ing end. In my view, the Government should immediately decide to accept the view mentioned at 
(3) or (2) above. The Committee has recommend that the nominatloned should be by workers 

(l) that one or two workers directors should be appointed as a symbolical gesture; 
(2) one-third of the Board should consist of workers directors; 
(3) fifty per cent of the Board should consist of workers directors. 

11. The Constitution has been changed to give the worker's right to participate in the 
management. I am glad that the Committee has decided that the workers be given right to parti 
cipate in management board. They have, however, omitted to decide what percentage of the 
Board should be constituted by workers' representatives. The Committee has referred the matter 
to the Government by saying that the Government may decide after consultation with the 
workers and employers organisations. This is throwing the subject open for wide discussion. 
Workers and employers organisations are bound to take up rigid positions in which solution of 
this problem would become more difficult. I feel that it would have been better if the Committee 
had indicated the percentage. There were three suggestions made in the Committee: 

As regards implementation it is easy. The legislation should provide for confiscation 
above the profit ceiling so that without any extra expenditure the Income-tax Department can 
syphon it off. It will be an in-built mechanism, for the industrialist will prefer to give the relief 
to the consumer rather than tax to the Government. The question of chemical industries with 
early obsolescence and need for modernisation is raised against this. Higher rate of depreciation 
might be given to chemical industries. 

The rest of the economy is completely free to profiteering, and when Government steps in 
in certain cases to control, it is too late. I, therefore, hold that there should be profit ceiling on 
the basis of invested capital or share capital, and the ceiling may also take into account the bank 
rate so that the profit is calculated at so many points above the bank rate. Until this is done, 
industrialists will continue to seek most profitable sectors to migrate to which will not be in 
the national interest. Some may think it is incapable of implementation. Under socialist con 
cept, I do not think so. 

(1) Agriculture, 
(2) Public Sector industry, 

(3) Essential sommodities for which Government goes on to fix prices. 

I The biggest social purpose before a company is to provide goods at cheapest possible 
cost. At present there is no profit ceiling with the result that companies which started with a 
couple oflakhs as capital a decade ago, now own crores of rupees. At present the only sectors 
which are liable to profit control are the following:- 

After the amendment of the Constitution of the country making socialism as the goal, 
it is necessary to recast the role for the corporate sector. Unfortunately, this has not been 
done excepting asking it to undertake some social responsibilities of setting up a school here 
or a well there. To my mind, it is necessary to integrate the corporate sector with the new social 
purpose. 

Note or Shri .K.P. Tripathi 



Apart from this ,diversion of funds by way of inter-corporate investment shall be prohibited. 

V. The Monopolies and Restrictive Trade Practices Commission lays down no ceiling 
over assets of individual monopoly houses. This lacuna has permitted the monopoly houses 
to double their assets in less than a decade. The Government seems to have.no direction in the 
matter as to whether it wants the monopoly houses to expand or not. The only guideline is 
that they should be permitted in backward and scarce technology areas. In practice, it has not 
been possible to adhere to this guideline. The result bas been phenomenal increase in the as 
sets of the monopoly houses. With every announcement of increase in assets of monopoly 
houses, there is strong public reaction. Public demands a halt in the expansion of assets of 
monopoly houses. The Government permits their expansion for the growth of the national 
economy. This process is bound to come into frontal conflict. I have been told that the mono· 
poly houses do not work at that stage for personal gain because taxes take away all of their gains. 
Why do they then go in for new industries 'l It is said that it is for satisfying entrepreneurial 
fever and national purpose. If it be so, then they would go in for new enterprises even though 
they are asked to shed a corresponding amount of industrial investment. So I suggest that (1) 
a· ceiling may be laid beyond which individual monopoly house shalJ not expand; (2) whenever 

(1) for new industry 
(2) for modernisation and diversification 
(3) for taking over the sick units when Government wants 

(4) for taking over non-sickunits when Government wants and permits. 

IV. The racket of'inter-corporate investment has led to widespread sickness in the indus 
try for the sake of building industrial empire. I feel that the inter-corporate investment 
should be banned. But question is raised that in the interest of the growth of the economy, 
it wHI be better to permit investment rather than allow the funds to lie idle. There are very few 
companies which have really surplus capital if the liabilities are offset. Today with five to ten 
percent share capital the industries are run with the support of the financial institutions and 
banks. It is, therefore, necessary that diversion of funds may be prevented. I have, however, 
agreed to the following investments of surplus funds which should be calculated on the basis 
of free reserves minus liabilities: 

I am glad that Bhoothalingam Committee has pointed out that commission is a hangover 
of managing agency days and now when we are professionalising the management, there should 
be no necessity for commission. If incentive is necessary, it should be given by way of bonus 
as is given to workers at the same rate. Once the commission is out of way the management 
will have no vested interest in exploiting the workers. In my view, a ratio of 1 : 10 (including 
salary and all kinds of perks) between wages and salaries of workers and top managerial personnel 
as take home pay in the company should be rigidly enforced to bring about equity in remunera 
tion and advance social justice. This is for now; in future the ratio shall further reduce as 
has happened in developed countries. 

lll. As regards the social responsibilities of the corporate sector, the biggest hurdle 
bas been the attitude of the management generated by lack of social responsibility.fer protection 
of consumers on the one hand and protection of workers on the other. The higher the profits 
the higher the commissions. This principle has led to double exploitation of workers on the one 
hand and consumers on the other. In the closed economy of India, there is hardly any com 
petition because there are no imports and production of every commodity is in short supply. 
If there is no continuous shortage, temporary shortages are created to push up the profits, I 
have already mentioned earlier about the necessity of profit ceiling. 

only. I cannot agree that the unions should not be given the right to nominate candidates 
just like any other workers. Unions are after all the representatives of the workers and, in my 
view, they should have also the right to nominate the candidates for election along with other 
workers. In my view, trust begets trust. When the industry is going to make the workers 
partners the approach should be one of trust. Permitting the unions to nominate candidates 
for election as worker director will lead to smoother and better relations between the manage· 
ment and the workers. 
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New Delhi, 
the 29th August, 1978. 

Sd/- 
_(K.P. TRIPATHI). 

the monopoly house wants to undertake new enterprise, it should be permitted but asked to shed 
corresponding amount of its existing industrial or commercial investment so that the necessity 
for national growth is maintained, and at the. same time, the individual monopoly house is 
prevented from expanding beyond the ceiling so laid. This process will not be difficult because 
today most of the industries are financed by financial institutions. The Government bas merely 
to ask these institutions to convert their investment into share capital, and the public investment 
becomes more than that of the individual entrepreneur. Once the unit is taken over by this pro 
cess, it will be run by the Government or handed over to a new entrepreneur who owns assets 
below the monopoly ceiling. 
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It is quite possible that the present holding with voting rights still attached to such hold 
ing will defeat the objective of delinking investment companies from group control. In many 
business groups in India there are investment companies numbering from anything between ten 
to thirty which can join together to hold any substantial proportion of the share capital of a, 
company which is necessary for exercising full control. In case, voting rights are still to continue, 
I would suggest that the percentage allowed by the revised provisions of section 372 should be 
brought down to five. In fact, the definition of an investment company in the Canadian Law 
and the Australian (State) Companies Act, 1961, is much stricter. The argument that invest 
ment companies will henceforth be covered by the definition of 'undertaking' in the MRTP 
Act is not valid in so far as OUl'. objective to prevent concentration of economic power is con 
cerned. It can at best take care of the companies which are already registered under the MRTP 
A ct. Further, our intention being only to see that in future investment companies are the gen 
uine ones, it is necessary to incorporate one other essential ingredient in the definition, namely, 
that an investment company should be compulsorily listed with the stock exchange. In the 
interest of corporate growth and in the light of the fact that the capital market in India is not 

Although in the drafting of definition, individual's own choice of words plays an impor 
tant role and as long as the intention is made clear, a mere difference in the choice of words does 
not really matter, it does happen that the definition of certain terms and concepts made in a 
broad way defeats the legislative intent otherwise expressed iu the substantive provisions of the 
statute. In the Report an attempt has been made to redefine an 'investment company' and it has 
been stated that the idea is to allow the continuance of present exemption enjoyed by investment 
company in respect of inter-corporate investments only when such companies are genuine in 
vestment companies. I am afraid, the way this term has been defined would not achieve our real 
purpose. It is not, for example, enough to provide that investment companies should be public 
limited companies. The legal distinction between a private company and a public company is 
not really that significant when the public limited company is formed by a minimum of seven or 
more members all belonging to a family business house or a group; for in such a case a public. 
limited investment company is public as per its certificate of incorporation but has otherwise all 
its moorings in the group whose objective is to spread its domain over a large number of other 
companies via inter-corporate investments. I would, therefore, suggest that a minimum of hun 
dred members should be prescribed for any investment company. Further, if the intention 
is to extend the benefit of exemption under section 372 to a genuine investment company, that is a 
company which is genuinely interested in deriving its income from investments and is not interest· 
ed in gaining corporate control, there is no reason why such a company should still be clothed 
with the right of exercising voting powers in respect of the shares held by it in other companies. 
The limit of ten per cent which has been prescribed for an investment company, in so far as its 
investment in the other company is concerned, is not a sufficient guarantee against extension of 
corporate control. This is because in so many companies, where the shareholding is distributed, 
a shareholding of ten per cent is enough to exercise substantial control. 

Chapter III: Concepts and Definitions 

Although I am in agreement with a large part of the Report which I have signed, I am 
not able to reconcile myself with some of the views and recommendations. I have also felt that 
there are certain issues of great public interest and public importance which require to be dealt 
with separately. I am, therefore, constrained to give a separate note of dissent but in doing so, 
I have confined myself to only a few essential points. To the views and recommendations of 
the Committee from which I differ, I have given the most anxious consideration which my learn 
ed colleagues on the Committee deserve but I felt that I must explain my differences of opinion. 
My obligation as a Member of the Committee also prompts me to express my views on matters 
which are clearly within the terms of reference given to us. In order to facilitate reference to 
the main Report, I propose to put forth my views of disagreement in the order in which the subject 
matter of the Report is or should have been dealt with in the Report. I have also tried to be 
as brief as possible. 

Note of dissent by Shri K. K. Ray 



While dealing with concepts and definition, opportunity should be taken to review the 
existing concepts and streamline them for the purpose of uniformity, simplification and avoid 
ing the application of different criteria in similar circumstances. At present, section. 4 .<\ lists 
out certain financial institutions as given in the definition of financial institution and empowers 
the Central Government to specify some other financial institutions as public financial institu 
tions provided they are established or constituted by or under any Central Act or not less than 
fifty· one per cent of the paid-up share capital of such institutions is held or controlled by tb.e 

·Central Government. Section 81, in addition, empowers the Central Government to specify 
certain institutions which can be issued shares by way of conversion of loan and debenture 
without attracting section 81. This empowers the Central Government to specify institutions 
other than those covered by section 4A for the purpose of the exemption visualised in sub 
section (3) (provisc) of section 81. Section 224A seems to expand the definition of public 
financial institution by including any financial or other institutions established by any. provin 
cial or State Act. In addition, this section also includes Government companies, the Central 

.or State Governments and the nationalised banks and insurance companies, the idea obviously 
being to cover all those bodies where the funds have been contributed by the public exchequer. 

'This idea appears to have been further extended in section 619B by including not only the Central 
and State Governments and Government companies directly but also by covering all corporations 
which can be said to be owned or controlled by the Central or State Governments. It would 
also appear from an examination of the provisions of sections 81, 224A and 6198 that the under 
lying ol:jective is to bring within the ambit of the law all organisations and bodies owned and 

-controlled by the Central or State Government so that the question of exemption or regulation 
. can be decided on the consideration of the involvement of public money. While, therefore, 
reviewing the existing concepts and definitions, it was necessary, in my opinion, that the concepts 
underlying sections 4A, 81, 224A and 619B should have been combined and a definition offinan 

. cial institution or public corporation should have been incorporated in the Act. This can be 

. achieved by adding the expressions 'State Act' in clause (i) and 'State Government' in clause 
. (ii) of the proviso to section 4A (2). It would not only be logical and consistent with. the legis 
lative thinking already evident in the existing Act, as amended from time to time, with the avowed 

. object of safeguarding both the interests of the investor and the public (referred to in the terms 
of reference), but it would also appear to be of great significance in the matter of administra 
tion oftheMRTP Act. The latter Act adopts the definitions and concepts-not otherwise 

. defined by it-as they are defined in the Companies Act. The limited concept of public financial 
institution in section 4A, when adopted in the MRTP Act, as at present limits also autornat], 

. cally the power of the Central Government to identify undertakings giving rise to concentra. 
tion of economic power. This is because the more limited we make the definition of financial 

. institutions, the less is the number of inter-connected undertakings which can be legally said to 

.be registerable under the MRTP Act. 

The definition of 'professional manager' is not only directly linked with our recommenda 
tions relating to professionalisation of management but has important implications in so far as the 
recommendation of the Committee calls for dispensing with Government approval of managerial 
appointment on the ground that the company intends to appoint a professional manager. What 

-constitutes profession is well understood. A professional manager is really an individual who is 
or is entitled to be a member of the recognised professional body or institution, exercising super 
visoryjurisdlction over its members. He may also be a person who has obtained special train· 
ing, after his graduation in any institution which imparts the necessary knowledge, skill and 
expertise in the management sciences like the Indian Institutes of Management. Recognising 

-certain academic qualifications, however important these qualifications may be, is no assurance 
that the possessor of the qualifications is capable of performing the skills of a profession nor 
would he be subjected to disciplinary action by a recognised body for breach of any code of 
ethics which that body may prescribe for its members. This safeguard is a real necessity if the 

·Government is to leave the question of managerial remuneration to a self-regulated system to 
be operated by the companies themselves. In my view, therefore, the definition of 'professioml 

-manager' should not include any post-graduate degree, as suggested in clause (iv) of the definition 
in this Chapter in the Report. 

fully developed, I would rather prefer complete exemption to an investment company from inter 
-corporate investments so long as the shares held by them in other bodies corporate do not have 
voting rights attached to them, the other conditions suggested by me remaining tile 

·same. 
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The question of appointment ofmanaging or whole-time directors in companies can be 
considered objectively and quite apart from the question of managerial remuneration which 
provides the necessary motivations to-companies for avoiding certain designations and formal 
status: I cannot, with my experience as an administrator and a member of the public services, 
really ·think of any organisation worth the name; which does not have a central authority with 
unity of command, direction and coordination on a continuous and direct basis for managing 
its affairs properly. This is also fully consistent with the modern management concept and 
organisational theory. Management by a collective body of directors or by their Committees. 
sitting only at intervals is not and cannot be in a position to bring about unity of command and 
ensure proper conduct of affairs in a corporate organisation. According to the very scheme of 

' 

I am in agreement with the Committee's observation in para 5.9 that as there is no com 
pulsion at preser ton any public company to nominate or designate a person as manager, man 
ging director, whole-time director, the object of securing governmental approval for appoint 
ment of managerial personnel has been by-passed by many companies. As a matter of fact, 
I can say from my personal knowledge that some of the business houses follow quite often this 
practice of not designating anybody as manager, whole-time director or managing director. The 
object of the purpose of doing so is quite obvious. The restriction on managerial remunera 
tion would cease to apply, so to say, if the persons holding the real reins of control and exercising 
real managerial powers can have a set of directors who are their employees or are subservient 
to them and pay themselves as executives, not being directors, any remuneration and perquisites. 
which they wish to. draw from the companies. This is because the law does not at present re 
quire the approval of the Central Government either for appointment of executives or for 
remunerating the executives. It is true that there is a deeming provision even in the existing law 
under which persons, so long as they are exercising .substantial powers of management, can be 
called upon to submitthemselves to the discipline ofapproval and for this purpose the designations 
of these persons are immaterial; but then experience has shown that it is very difficult to apply 
these deeming provisions in practice and the executives who are deemed managing directors 
or whole-time directors or managers can always produce some documentary evidence (not the 
real evidence) in their defence to show that they are not exercising substantial managerialpowers. 
Assuming that it was possible to identify such executives, the vigorous efforts thatwill have to· 
be made by the Department would call for an administrative machinery more or less akin to the 
intelligence machinery .of policing orgauisations, This is apart from the question of the legal 
and.procedural impediments which are so common in successfully carrying out any inspection 
or. investigation. 

Chapter V: Management Structure and Professionalisation of Management: 

The Committee had been specifically requested to consider and report on the constitution 
of the Board of Directors with special reference to the protection of the interests of the share 
holders who are in a minority. Although the observation made in para 5.8 to the effect that it 
is difficult to identify in actual practice what constitutes a minority is largely true, I do not agree 
that the Committee should, while considering the question of representation of minority on the 
Board, conclude with a note of insoluble difficulty on this ground, as has been done, and not 
consider the feasibility of introducing certain non-legislative measures to ensure some re 
presentation or at least a say of the minority on the Board. The system of proportional repre 
sentation by cumulative voting, it is well-known, does afford a reasonably good chance to any 
minority group of shareholders to have a. say in the matter of election of directors. Indeed, 
it is for this reason that the Company Law requirements in some of the countries, as for example 
in the U.S.A., provide for compulsory adoption of the system of proportional representation by 
cumulative voting. In the present Act, provisions already exist, in section 265 to enable a 
company to adopt the system of proportional representation. It would have been better iftbe 
reasons as to why the already existing provisions have not been effective in bringing about 
minority representation.on the Board were first looked into and then remedies, if any, were sug 
gested by us. to reshape the existing provisions for better results. To my mind, there is a basic 
contradiction of purpose in the present provisions which permit minority representation only 
when the majority so wishes. It is precisely for this reason that reported cases of adoption of 
proportional representation by companies in accordance with section 265 of the Act are ex 
tremely rare. Virtually, therefore, this section has remained a dead letter on the statute book. The 
minimum that I would suggest, while responding to the terms of reference as I have understood 
them, should be to provide for compulsory adoption of cumulative voting by postal ballot for 
election of directors in the case of all public limited companies having not less than two thousand 
shareholders and listed on the Stock Exchange. · 
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(i) Every company, which becomes a deemed public limited company in terms of section 
43A as per recommendations in the main Report, will appoint a managing/whole 
time director; 

It may be that every public limited company, which is large in number, may find difficulty 
in appointing someone as managing/whole-time director. If the Government so feels, it can pro 
vide other suitable guidelines for appointment of managing/whole-time director in pursuance 
of the policy of'professionalisation of management. The following principles could be adopted 
in this connection: · 

theCompanies Act, the Board ofDirectors do not manage the company but.only exercise over· 
all superintendence and control over individuals who are incharge .of management. fa other 
words, we cannot think of a. company organisation being without at least one individual who is 
vested with substantial powers of management. Even in a widely accepted sense, management 
by aBoard or a Committee is ineffective and antiquated. It is this sound principle of company 
management which seeks to find a rational answer in the adoption of a two-tier board, distinguish 
ing clearly between those who manage and those who supervise the management. Although for 
certain practical difficulties which have been pointed out in the Report and with which I do not 
seriously disagree, the Committee has not been able to recommend the adoption of a two-tier 
system. It was necessary, however, in my view, to ensure that the distinction between. those 
who really manage the affairs of the company and those who merely oversee the management is 
clearly followed in practice by means of some statutory safeguards. It is in the light of this 
background as well as from the larger view of public policy that I have looked at the terms of 
reference which require us to suggest measures necessary to regulate both managerial and execu 
tive remuneration. In other words, even from a limited angle, the question of'regulating.mana 
gerial remuneration cannot be completely delinked from the question of regulating executive 
remuneration and as soon as it is shown that what is called executive remuneration is really being 
paid for exercising substantial managerial powers, it should be necessary to regulate the so-called 
executive remuneration in the same manner as managerial remuneration. In order to prevent 
the abuse or by-passing governmental approval of managerial appointments by showing such 
appointments as executive appointments and also in keeping with the principles and practices of 
modern corporate management, I am making the following two recommendations which are 
complementary to each other, namely, that every public company must designate someone as 
managing or whole-time director and that no executive in the company should be entitled to draw 
remuneration in excess of what the managing director or the whole-time director would be entitl 
ed draw as per our recommendations in this Report. This has been dealt with in my comments 
on managerial and executive remuneration(Chapter VI). These are good and unexception 
able principles. A study of statements furnished with the report of the Board of Directors 
under the newly inserted provision of section 217 (2A) of the Companies Act tends to 
show that well-managed conipanies have managing/whole-time directors and executives in the 
company do not draw remuneration in excess of what the managing director or the whole-time 
director gets from the company. The services of specialists and highly qualified persons 
possessing particular expertise required by a company can always be obtained on special 
contracts with the approval of Government. The recommendation in the main Report to 
the effect that only companies of certain size must have a managing/whole-time director 
wouldleave a serious loophole in the law. As a matter of'fact, the requirement of compulsory 
appointment of managing/whole-time director in companies having paid up capital offifty lakhs 
rupees and more would in effect mean that we are in favour of regulating managerial appoint 
ment and remuneration in respect of a few hundred companies. The result of our recommenda 
tions in the main Report would also really be a free for all executives. Even so, we should 
have at least suggested that in case any company which has a paid-up capital of less than fifty 
lakh rupees is not in a position, on account of some special reason, to appoint a managing/whole 
time director, the total managerial remuneration which the company can pay would 'be limited, 
notionally, to the amount which can be made available under the prescribed guidelines, had 
an individual been appointed as a managing/whole-time director. This concept of collective 
remuneration is already recognised in sections 198( 4) and 309 of the present Act. The 11 ~.tional 
ceiling is also necessary to regulate the executive remuneration which should not exceed the. 
managerial remuneration payable to a managing/whole-time director. The Central Govern 
ment has been advising companies to have managing/whole-time directors whenever any occasion 
arises. If a company is freely allowed to have a Board of Directors to, manage its affairs it can, 
even under the present law, allow three per cent of its net profits as managerial remuneration 
to such directors without any ceiling. 
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Chapter VI : Managerial and Executive Remuneration : 

The terms of reference of the Committee require us to suggest measures necessary to the· 
regulation of managerial and executive remuneration. My colleagues in the Committee have 
expressed their views on this question in para 6.6 of the Report. l differ from most of the views 
expressed in this paragraph and besides indicating the points of difference, I might as well 
have added mine. But I could not do so by reason of the fact that I have not been able to 
reconcile myself with the approach adopted by the Committee in making their recommendations. 
A member of the Committee may not agree with the need of a particular form of reference, but 
I thought that I should take up this item of the terms of reference as I have construed it and 
make my observations. 1 do not fully agree with one of the views that 'the argument that one· 
should be paid according to his ability is in the present circumstances mischievous' (for res 
ponsibilities and ability should go together) in the face of the terms of reference which require 
us to suggest measures for regulation of managerial remuneration, commensurate with managerial 
responsibilities. Similarly, the view that there should be no ceiling on managerial remunera 
tion since there is no ceiling on wages is neither convincing nor logical nor can it be competently 
made within the terms of reference of the Committee. I do not also agree with the view that 
since industries in future will be manned by professional managers, the existing administrative, 
ceiling on managerial remuneration should be raised especially in view of the Committee's re 
commendations to include any person with a post-graduate degree within the definition of a pro 
fessional manager. However, the most serious objection to the approach adopted in the Report 
relates to the observation that the Committee is not in a position to make any recommendation 
which would run counter to the Government policy enunciated in the Resolution appointing a 
Study Group to undertake a comprehensive study on wages, incomes and prices policy. Firstly, 
I do not see how any recommendation by us would run counter to the policy frame or the policy 
recommendation of the Bhoothalingam Committee. The terms of reference of that Committee 
did not include the specific issue of managerial remuneration in the corporate sector. The Study 
Group made certain observations and recommendations with respect to senior executives and 
managers in the private corporate sector as a part of its general recommendations in regard to 
future incomes and wages policy. As a matter of'fact, the Study Group have made no distinc 
tion between executive remuneration and managerial remuneration in their Report. The terms 
of reference of the Study Group also refer only to the disparities in the structure of pay, dear 
ness allowance and other compensatory allowances of employees in the public and private sector. 
Managerial compensation, in the sense.in which it is understood in Company Law is quite distinct 
from, though, not wholly unrelated to executive compensation. Moreover, I feel that I should 
make a definite recommendation in the matter of regulation of executive and managerial re 
muneration, especially in view of the specific terms ofreference to the Committee. There is also 
a clear statement by the Study Group that evolving a national wage structure is · doubtful and 
accepting the existing wage structure improbable (page 7, para 29). The recommendation in 
the main Report to the effect that the existing administrative guidelines of November 11, 1969, 
for regulating managerial remuneration should continue to apply till such time a national policy 
is evolved is to leave the terms of reference of the Committee to the probability of the unknown. 
More specifically I would like to put forth the following arguments by way of justification for 
suggesting definite slabs of ceiling remuneration for managerial personnel: 

(a) Not laying down any ceiling on managerial remuneration would run counter to the 
national policy of reducing disparity of income wherever possible; 

(b) Remuneration payable to a managing/whole-time director should have relevance to the 
size of capital, operations and profitability of the company in order to measure the 
extent of responsibility on the one hand and the extent of compensation on the other; 

(c) It is true that there is no statutory limit on remuneration in some of the professions, 
But unlike the remuneration of a lawyer or a director, the remuneration of a manager 
is fixed in all sectors of the economy. There is no reason why the corporate sector 
should be an exception. The manager who makes his case for remuneration with 
out limit on the plea that there is no limit on the remuneration of a director or a 

(ii) Every company, which is a public limited company with a paid-up capital of rupees 
twenty-five Iakhs or more, will also appoint a managing/whole-time director; 

~.,,..~·&~~~~· 
And/or 

(iii) Every public limited company which is listed on the Stock Exchange will appoint 
a managing/whole-time director. 
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It is not possible to give.in a short note.of.dissent any.elaborate.arguments.about .the need 
of making specific recommendations on operational guidelines for regulating both managerial 
and executive remunerating nor do~~ i~.see~ ,to.~,e~n,e~~~~~rY,. . Af,~er}!}li ~~e, J?.eed f?r _pfescribing 
ceilings in graded slabs should be willingly accepted in view of th~ w_ra_«;:spread prevalen~e of an 
urge for some ceiling on inco~e when .th.e,re ~r~ (~~,!arge. ~~ri;l~e~· _9q~e1~e.rx pq·o.~.~· n?~ ~~r~ :tpan 
forty per cent of the total population m India ts living, below the poverty line which is comp~ted 
at less than Rs. 40.6 per 'month i~ the dr~fF,Fif.th f.i_Y.<?,Y#.r ~fa1vn~,Cfi),P,~t. ~~P~~ ~~c9.tji~)s 
only around Rs. 55-per month. This hasbeen the subject matter of national debates m Parlia 
ment in the context of directive principles of the Constitution. Section 637 AA which has been 
newly inserted in 1975 in the Companies Act, 1956, lays down that the Central Government shall 
have regard to public policy relating to the removal of disparities in income while fixing the 
remuneration of managerial personnel. Conspicuous consumption which is made possible by 
high remunerations in the corporate business sector in a developing country has certain undesir 
able effects. Everyone knows that continuing tensions and trials of strength-stand in the way of 
a planned development founded on equity and justice. The high income groups should be 
subjected to restraint and the present social order demands that a balance should struck between 
equity and efficiency considerations. There is above all a fundamental considerationwhich has 
to be borne in mind, namely, that the reservoir of manpower for filling the top posts in the 
Government, the public sector and the . private , sector is gathered from similar sources 
which are provided by people having 'much 'in· common in their background, educational 
attainments andbasic personal traits and qualities; High rates of'compeiisation 'should not result 
in a distortion that affects the requirementsof'the jobs'Hi'the'thre:e different se'Ctors a?J~ t?;ie supply 
of properly endowed personnel. It is in this background that Tshall give'lfolOw iii a short 
compass a 'perspective view before proceeding tO- the 'recon:unendationk t prbpo'se Hi make. 

(f) Laying down certain ceilings of remuneration within which companies could them 
selves regulate the remuneration payable to managing/whole-time directors would 
be welcome to a majority of the companies which would not be required 'to 'come to 
the Government with applications for approval. This suggestion is also consistent 
with our approach on Government regulation by exception. Moreover, companies 
wanting to pay higher remuneration would still be free to approach Government. 

\ 

(e) The public sector managers are discharging theirheavy responsibilities within certain 
ceilings of compensation. It is not clear why the private sector managers should not 
be able to deliver the goods within certain ceilings of compensation, The argument 
that managerial remun~ration in t~~ P,~ol~~)~7~~~~ is low bec~:u.,s~" ~~lower ~~of?.taJ>i!i.ty 
or wee versa 1s_ not ya.h~. f~r,_ ~-~o_ n<:>! agree_\y~~~_Jl}9~e _wfil> t}ul!!!: !!J.a.!_~~nageri~l 
effi~iency in the pu.blic sect~r should o~ j1;1d~e~ by profit ~J?_z:tF.· . The inf ~~_truct~re 
which !~~ _Pl:ll?Jt~ ~~~tor ~n~~£!a~!~~~--!!~vC!_ __ ~~en ~.c:v~J9pmg _;m~ _o~ ..y}!1ch 
the private sector is bemg sustamed, tlie numoer of sick textile mills and other 
sick units which the public sector has been able to rehabilitate and its many other 
achievements cannot be overlooked in·jUaging 'ilie efficiency of the public sector 
manager. There must be some co-relation between public sector undertakings and 
private sector undertakings becausethey are opeia'tlng in the fields of tr~ide, commerce 
at?d industry under corporate law; and 

(d) The argument that those who ownthe company should be entitled to 'pay them 
selves any amount depending.on what they earn is only a point of view, .~e have 
travelled far from !!i~ g9n.~epJ_t!i~! a company means the companyand its share 
holders. A public company now inCludes, besides sha,re~()J.der~. workers and emp 
loyees, auditors andconsumers arid its working ca'nhot Be divo~ced from public 
interest. But even if such-an argument could be put f&wa,r'd, . it does not follow 
that the professional manager can also be paid without any limit .. As a matter of 
fact, he is not the 'owner and hehas a }Yrice·wliich'is·ecfual to'tlfe opp'orfonity-cost 
of his employment elsewhere, This opportun~ty~co.SJ]s fo be·d~term;iied by what he 
can get in an alternative employment lri iµaia ~rid bot n~cessarilyoy wha~'a 'pfo~ 
fessional manager can get outside India, for fhefe is a vaiue·wnich Hie professional 
manager receives as compensation for the cost of his transference from his own 
country; · ' '· · · .·: · : 

lawyer or a b~'sfaessman should ridtcb:dos~1to' i1e i 'mari:age'r but choose to be an 
independent professionat i:nap. or b~siness man; 

,, 
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•The differential even between the post-tax emoluments (salary plus perquisites) of topmost executives in 
the Central Government and the private sector is heave, being almost three times and that between the public 
sector and private sector is more than twice as much. · Income tax rates in the higher slabs. have also been 
appreciably reduced now. · · · • · · 

~.Based on Bboothali~garn Study dr~up'R.ep~~t_:._Ta.bles.,!)n pages US to 117. . , 
Note: Public sector comp_~ises three, main branches, . aarnety; (i) the Central Governraenr; (ii) l:.ocal 

Government; and (in) Public. Corporatlons. Private sector, comprises all other Mcl~rt~gs and 
business. ' · · ' · ·.·. · · · · · · - ' · 

All women 
£ 

88.6 

61.1 
118.5 1 

llo.7 
Public sector 
Private sector ~ 

'All men 
£ 

1977 

' ' - It will be interesting to examine in this connection the comparative figures published 
in the Employment Gazette ofU nited Kingdom which is a developed country with a strong back 
ground ofprivate corporate business and known forthe high opportunities offered by business 

"companies. The December 197,7 issue of the Gazette gives the following information for men 
and women earning' gross weekly income in the highest decile range: ' · 

·71 306 
; 52 . 222 '. 

47 "173 
.. 65 :· 192 . i 

60 150 

Perks-Salary relationship, in private . sector* 
· 'Percentage of fringe benefits to salary (basic/consolidated) 

• 1. ' 9 I 

From .: To 

Salary level ... . 

1000 

2000 
3000' 

I'. - 4000" 

5000 
I 

2,23,350 . 83,934 8~,740 6j,412 ~.33,844_ .; 67,421 

Private 
' Sector 

Banks . Comptroller & Public 
Auditor General Sector 

Service' 
Chiefs 

' Central 
Government 

' ' Comparative Tables (in rupees) 
Total emoluments of topmost executives 

{inclusive ·of· all perks) 

··,· 

Rs. 90,000 p.a. 
Rs. 45,000 p.a. 
Rs. 88,QOO p.a .. 

Rs. 2,23,000 p.a.' 

Salary 
Commission 
Perquisites . 

(According to real value in 
· · monetary terms) :, · 

· The details of'salary, perquisites and commission are given in an annexure to this Chapter. 
This will roughly work out to a little over Rs.18,500 per month paid for the top managerial 
compensation in real. terms. The tables below give a comparative picture of sectoral emolu 
ments of topmost executives and-also ofperks-salary relationship in the private sector. 

I f, .•. ! 

The top lev~ls of management in t~e private s~ctor draw the following remuneration:- 
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Perquisites are fringe benefits or non-salary remuneration. Even if such benefits· are 
utilised for managerial compensation in non-monetary forms, the rupee value can be estimated 

- approximately. I would emphasise the need of translating all perquisites into terms of money, 
including all non-salary benefits within this category. The financial advantage should be clearly 

As far as commission is concerned, the present system of allowing such commission upto 
one per cent of the net profits subject to a maximum of half of the salary, seems to owe its origin 
to the old managing agency system of the British days. The method of managing companies 
by an agency when specialised management personnel were scarce was a historical necessity. 
The institution of managing agency and secretaries and treasurers has been abolished and we have 
moved to the idea of professionalisation of management of individual companies. There is no 
need to have a legacy of the British days. The system of paying remuneration by way of com 
mission on profits either in addition to or in lieu of salary should, therefore, be abolished. 

Suitable incremental scales can be evolved within the parameters indicated above to avoid 
a feeling of stagnation among the top executives. Under the present law, managerial remune 
ration shall not exceed five per cent of the net profits for one managing/whole-time director and 
if there is more than one such director, ten per cent of the net profits for all of them'together. The 
present provision is reasonable and should remain to ensure that the remuneration drawn is fair 
and reasonable. 

-A;ny scale or fixed salary upto Rs. 3,QOO p.m. 

. . 
-Any scale or fixed salary upto Rs. 4,000 p.m. . . 

-Any scale or fixed salary upto Rs. 6,000 p.m. 

-Any scale or fixed salary upto Rs. ~,000 p.m. 

Category A 

Category B 
Category C 
Category D 

Small trading companies (like companies in category D) having a small capital base but a 
large turnover may be given a weightage for turnover alsoby adding fifty per cent of the differ 
ence between the effective capital and the turnover for purposes of classification. As I have 
pointed out earlier, there is appreciable inter-sectoral disparity and I feel that the higher salary in 
the private sector should not exceed public sector salary by a reasonable margin. For lesser 
security of service and somewhat uncertain tenure, managing/whole-time directors in the private 
sector could reasonably be given a margin of fifty per cent. A ceiling offifty percent over the 
present maximum salary of rupees four thousand per month in the public sector would allow 
rupees six thousand per month as managerial salary to be given to the biggest companies in the 
private sector. Starting from a maximum of rupees six thousand per month, the salaries against 
each category are shown below:- 

'Effective capital 
(Rs. in /akhs) 

1000 and above 

500 to 1000 

100 to soo ·. 
Below .100 

A 
B 

c 
D 

Category of c?mpariy 

Although in the main Report it has been recommended that classification according to 
size may be into four categories, namely, A, B, C and D and the maximum salary payable to - the 
managerial personnel of each category of company may be fixed accordingly, the Report, while 
indicating effective capital as the basis, does not give 'the quantum of such effective capital for 
each category to which we can relate the emoluments that should be drawn by managerial person 
nel in each category both as maximum remuneration and minimum remuneration. I would 
make definite recommendations in this regard and classification of companies into four categories 
should be based on effective capital which is already being applied by the Department of Com 
pany Affairs. The categories are indicated below: 

In the light ofwha t I have said in the foregoing paragraphs, I would now submit the follow 
ing recommendations for the consideration of the Government : . . . ' 
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"The Companies Act should be, amended so as to enforce strict limitations on salaries 
of. top executives and di~¢~'tqrs. fo,(?l~.sive of perquisites which should not be more than six 
times of the' lowest w~~~/s~lar~ ill; the ~0~12~ny". 

I. ha".e fou~d that th~ r,atio ~Cii~irsn the lo~e.~t_p~_iq. and the highest paid}n 1:!1any companies is 
much mor~ th~~ even I :fO'. 1~ wt;>Ul~ be de~ii::~bl_e if ~~ch_ c.~~p~ny exammes its .wage ~nd salary 
and remu~eratio~ s~~c;tµre apd r~quce tp,e l?~!S~,m~, ~l_SPl/·P.tj~~ between the lowest paid and the 
hig~~st 1:n.~.1p~ so as tp ~ring, tM.~~ti~ to l :lOt o_v~r; a period of the next.five years. . 

As for remuneration ratios b,e~,we,i.:_~ the vrorJ(~r and the top executives in a company, it 
is' difficult to make any speciff'r re/corµ~,~n~~~t(?p~ in view of the widely prevailing patterns of 
wages and managerial as wel] ~s. ~xec~tiw remuneration in each class of companies in the pri 
vate sector and' Between companies in different classes like sugar, cotton textiles, paper mills, 
electrical and non-electrical machinery, heavy engineering and others. It has been repeatedly 
proclaimed that the ratio between the highest paid employee and the lowest paid employee wages 
should be brought down to' a· level' o'f 1 :· 10 over the' next few years. The Indian Trade Union 
Congress wanted a ratio of 1 :IO! between the lowest P,aid and 'the highest paid. The' Centre of 
Indian Trade Unions represented to the Coniinittee 'that · · 

~ • I -· r < 

The present law provides a minimum remuneration of Rs. 50,000 p.a. to the managing 
director and other'directors where a company is not making any profit or adequate profits. This 
has been found SOIIJ('.tjnw~ h1!!dequate specially where the substantive remuneration is in the higher 
ranges. The Central Government has taken recourse to the proviso in section 198 (4) of the Com 
panies Act 1956 in drawing up the guidelines for higher minimum remuneration in suitable cases for efficient coridlict of business ofthe'conip'any .. These administrative guidelines for minimum 
remuneration lay down that a' maximum of Rs. 60,000 per annum can be allowed with a total 
perquisite of Rs. t2;ooO,per annum.based again on certain exemptions and notional calculations 
'r?ilowed for·~_a_x_ini~D?-.1P~n~g~~lflfre111u~~!atio1;1. . ~ 'CJ;t~stic ~educti~~ in remuneration at a ti~e 
when the work and responsibility of the managerial personnel have increased not only affects 
tlie Individuals concerned but also, the prospects' of a company to recoverfromits illness. Losses 
~re some/tirri~~hicutr~4.' 4tje i9:e.~~~a~C?P~-S)r¢asons, fo'r whfo4 managem~ni is not responsible and 
my proposal 'to .~nfrust i:qaqag'e~ep~ to professionals with high technical. and managerial quali 
ft.'13:tions s~(?µld.1?'.e ~W9.o~rag~4JY·.i?~.o~iding fo~ ~ g'r~~te/r ~egr_ee of stability in their salary ~M 
em'oluments. Directors and general managers m tlie pubhc sector do not suffer any reduction 
in their remuneration when the company runs into a loss. On the other hand, a reasonable 
reduction will ensure greater managerial vigilance and resourcefulness which are necessary in 
such a situation. A iea.sonaole reduction should, therefore, be effected by bringing the re 
muneration to thatadmissible under the next lower: slab. This should apply to both salary and 
perquisites on thebasis of real monetary terms. The requirements of submitting each and every 
case for the approval of the Central Government in order that minimum remuneration can be 
paid sh~uld be a~t~m~,i.<;ally ~i~{!en,sed, with. . To ~p.su~e. vigilance, how~~er, a~d to prevent 
companies from falling sick, Government approval for mmtmum remuneration should be made 
necessary when a company has been making losses for three consecutive years or more. 

Perquisites ~hou!d be li~i~~~ to one-third of ~h~ salary in real monetary terms. Superannua 
tion fund contributions, nie!licq.l: b~~~P.:ts, leave travel concessions and the like (as per annexure 
under this ~~ap~e~) sh.9i!t9 ,1.~ k~ t~f!~~c;4 within the aforesaid ceiling. I would, howev~r, 
recommend tha~ providenf fund, ccmmgµtio~ to, the extent of ten per cent of salary and gratuity 
should.be excluded fiqzµ., this one-thirdlimi]. frQ"!'.i4ent fund and gratuity are in the nature of 
special benefits for the welfare of all personnel "Yhic~ have been allowed separately and should 
not be included as perquisites. This limit of perquisites will apply as a formula in all the slabs of 
remuneration incategories A, B, C and D companies. It may be mentioned in this connection 
that the present laW und~r section 198 of the Companies Act defines remuneration to include 
any expenditure incuired.,.by' the company in providing all kinds of amenities and benefits. The 
notional computation 9_µ the, basis of income-tax as per present administrative guidelines does 
not seem to be' justified'. · · 

worked out a;s (~E a.s eos.~i~~e,i~. ~J~'rr ,t~ proyi~e ~ti.J1:l~ica .. tors of rea.soga~l~ remuneration in 
relation to others similarly plac~~ ~Wt~~ ~l!~~ tPffiP.ax~s.<?,ns. between highest and the lowest 
remunerations more meaningful. There is no reason why there should be too much pre-occupa 
tion with guiding ourselves by the taxman's niceties or the company's virtuosity for new ways to 
circumvent the law. ' ' -.~· - · · 



1t has been found th~t executive rer\iu'ii.eiaiidn -s~~ticture· i'ii. nio~tLlildiah 'companies has 
grown. over .the.years .into ~a complex .pattern .. 1 t Competition between.various-business firms, 
rising expectations and other factors have pushed up the range .and.quantum-of executive remu 
neration in the business sector. Greater profits in business and the tax environment in our 
country had led to higher emolurnents'in theshape of perquisites also.!' The -range of remunera 
tion in the private sector companies is genera1ly higher and all thatl havesaid-earlier-about mana 
gerial personnel will also apply to the business executives. Certain forms of perquisites or ter 
minal benefits offered by the private sector are not available to public sector executives or· to 
Government servants. A greater balance in the correlation between the three sectors, especially 
the ~u):ll_ic and th: pr~v'.l;~e s7c.tor~.7,~~u!d 1?~ ,~e.~~r~~!7 i~ t~e iJ?!er.~,~t ~,f rr,iok}I}t~. ~IJ~ sharing, of 
talent,':' In theory ,'a ser'of guidelines could'be workea ·obt-f orexecutiver .reli\u~e~at1911.) · But the 
field seems to be so vast and complex that any attempt from a Central level· to make ·a compre 
hensive plan.asreasonable andjfair isJi~ely,t9 fail.i, Lean 9nly,tp_iqk.qfbr9~drpi:incip]es which 
might be applied with flexibility and according to the needs Of different situations. Accordingly, 
the following suggestions are i:n~de :-:- . . . . _ 

(a) the ceiling of total remuneration of managing directors and whole-time 'directors 
should serve as the upper limit for exe~uti_'ffS:}n all.companies ;.,,, . 

(b} -i~ ~PY public !i~it,~~-<f~IBR!l-9Y~ ,!H_e 119~~1 _pfp~~·~a~atyJ,~n,~1• P~!qui~.ite~ ofany execu 
tive should not exceed the total of the salary and perquisites of any of the.whole 
time directors or the managing director computed on the same basis as ma~agerial 
remuneration. ; . 

~ ~ {" 1 r , :l ! .. {I~ ':J' ~'I(;,) ~ ' r f"• i 1 (" , 

(c) if no managing/whole-time director is appointed-in' aipublic.Iimited -company, the 
salary and perquisites of any executive would be limited notionally to the amount 
which could be made available under the prescribed guidelines, had an individual 
been appointed as a managing/whole-time director; and 

(d) subject to these limits only, executive remuneration in a company can be determined 
by its management in any way that is considered fair and reasonable. 

In some rare cases, exceptions will have to be made. Such dispensation should be repor 
ted in the directors' report accompanying the annual accounts under section 217(2A) of the Com 
panies Act so that the position is made known to all concerned. This will also serve as an in 
built regulatory measure and the situation can be watched for some time. 

It should be our endeavour to bring about a ceiling on incomes all around. I honestly 
believe that because the corporate sector is the pace-setter, any curbs on executive expense in this 
sector will inevitably set a trend in other sectors of the economy. This will be in harmony with 
the socio-economic philosophy of the country as evolved over the year. 

This-brings us finallylto the 'question .>o[ regulation:ror: executive ·retiiuiieratidn··-in public 
limited companies. I have already examined some aspects of executive remuneration-in my views 
on management structure, e,an~:: .prq(~~~~o,n_~lis,?.~i9,n i 9_f, ,l!].'!!l.?-g~m~µ_t,)(C!J.aP.t~Ij Yt,.., The .term 
'executive' should include all.personnel.who µotµ.-~up~l(yi,s9ry1~µcJ;exe~uJiy~ posjtionsin a com- 
pany other than that of a managing or wliole-time director. -, - 

' '::' I< 'a ,.! • r ;. 

Executfve.: Remaneratlcnc · 

1 r ~ •• 

As-for laying down the limits of remuneration, the power of the Central Government is 
capable of being exercised in three different ways. There may be purely administrative guide 
lines as at present,. Bunthismanner.of exercise.of'powenis.subjectto an 'element "of arbitrariness 
or temporary ccmpulsionsz.-Onthe- other hand;;i,f itis sought-to/incorporate, the principles in 
the statute itself, the result may be arigid and unworkable law, whereas such principles should 
contain an element of flexibility. The best course that I would recommend. would .be., to pres 
cribe the guidelines in the Act itself in the form of a schedule or prescribethem by rules which 
can be changed from time to time to meet new situations., All the principles which I have recom 
mended above should 'be1applica61e· onlyfo 'pubmHidi.1.tech:ompanida's privat~ c~mpa'nie·s should 
enjoy a greater degree offreedom, no substantial public interest being at stake in-them.' - The new 
guidelines should also beapplied pr_osg~~~iyeJyr.a!i)rnY,r~tro~p~pti~e,!?.lfy~t of the-provisions may 
affect adversely some directo_rs,wh_o,p~y~_J~_ig,eg ~lf~gY:·SJ.n._~rt~iµ:approy~c!.c;~epp.§., and condi 
tions. This will enable the existing managerial personnel to retain their personal benefits for the 
durationv of their- term=of Qffi~e!.1il·' ' ·1 '" : • • • • • · . • . ' · · " . 
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These five items above alone are subject to the ceiling of one-third of the salary or 
Rs. 30,000 whichever is less; 

r ' 

' (iv) Free telephone facility at 'residence 
(v) Subscription fees to two Clubs but excluding, commission fee or life-membership 

fee. · · ·' · 

(i) Free furnished/unfurnished. residential accommodation evaluated as per Income 
tax Rules, 1962 ; 
Free use of car, the monetary value of which is evaluated as per Income-tax Rules, 
1962; ' . 

(iii) Personal accident insurance, the annual premium of which does not exceed 
Rs. 1,000; 

(ii) 

II. Other perquisites 

I. Retirement and other benefits 

(i) Company's contribution towards provident fund upto a maximum of ten' per cent of 
the salary ; 

(ii) Company's contribution towards pension/superannuation fund which, together with 
the contribution to provident 'fund shall not exceed twenty five per cent of the salary; 

(iii) Gr~tuity not exceeding 1' mon~h;~ s~lary for each completed year of service subject to 
a maximum of twenty months' salary or Rs. 30,000 whichever is less; 

(iv) Reimbursement of medical expenses for self and family actually incurred not exceed 
ing one month's salary in a year subject to a maximum of Rs. 5,000 per annum or 
three months' salary with a maximum of Rs. 15,000 for a period of three years of 
service ; - · - · 

(v) Passage benefits to expatriate directors for self and'family not more frequently than 
once a year by economy class o~ once in two Y,ear.s·by first class ; 

(vi) Leave Travel Concession : · Reimbursement of ~ctual fares but not 'hotel expenses, 
for self, wife and dependent children once a year to and from any place in India ; 

' ~ I ' ' , .. l- 

(vii) Bonus 'when allowed to other executives but limited to the amounts admissible 
under Payment of Bonus Act, 1965 ; 

(viii) Reimbursement of proper entertainment expenses actually incurred for the busi 
ness of the company. 

POSIDON OF PERQUISITES ALLOWED TO MANAGING PERSONNEL IN 
THE PRIVATE SECTOR (Public Limited Companies) 

ANNEXURE 
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In the light ofmy understanding of the present provisions as well as the recommendations 
made in the Report, I strongly feel that once the existence of economic power can be identified as 
operating to put greater market power and control over economic resources in the hands of any 
undertaking, suitable provisions should be made in the Act to regulate the resulting concentra 
tion. By its very size, large companies are able to exert considerable market power even though 
its production in particular item of goods may not have substantial market share at a particular 
moment. But then the loophole in the Act which enables such large companies to grow bigger 
both in size and in market operation at one sweep must be plugged. I have not been able to 
understand the reasoning given in the Report for retaining the existing provisions of sub-sec 
tion (4) of section 21 that the whole question of retention or deletion of sub-section (4) of sec 
tion 21 is a matter of reconciling administrative difficulties resulting from different classification 
of goods being followed by two Ministries of the Government. In my view, great economic 
significance attaches to this question. 

(2) A dominant undertaking can make an outright purchase of the entire factory of 
another. company or firm producing the same goods as ~he dominant undertaking, 
expand its own market share and yet go out of the purview of the Act by virtue of 
provisions of section 23(4)(a) which states that the restriction relating to acquisition 
of an undertaking would apply only if such acquisition results in the creation of an 
undertaking to which the Act applies. Since the purchase of the factory of another 
company or firm by a dominant undertaking does not result in the creation of an 
undertaking to which Part A of Chapter III applies, the dominant undertaking con 
cerned would be in a position to increase its own market power without coming 
within the mischief of any of the provisions of the Act. Even so, the present provi 
sions of section 21, sub-section (1), which uses the words 'proposes to substantially 
expand .... in any other manner' could probably be stretched to bring the act of 
acquisition just illustrated within the ambit of section 21-although the matter is not 
free from doubt because of the fact that sub-section (I) of section 21 starts with the 
words 'subject to the provisions of section 23' .. ~~future the question of applying 
the provisions of section 21 to the case of acquisitron of a factory by outright pur 
chase would be clearly out of question. Nor would section 22 apply in view of the 
fact that the applicability of that section is limited to large size undertakings pro 
posing to diversify in a different field. 

(1) An undertaking, however small, may' not be allowed to expand if its own' produc 
tion together with production of its inter-connected undertakings constitutes one 
tbird or more of the country's total production. While this restriction is clearly 
understandable, the present section 21( 4) which pemiits a large size undertaking, which 
is not at the moment dominant, to grow beyond any proportions and dwarf with 
impunity all other undertakings in the country producing the same goods is opposed 
to this understanding and is inconsistent with the principle of preventing concentra 
tion of economic power, especially by those in a position to do so. 

In its schematic order, the MRrP Act envisages regulation of diversification by large 
size undertakings (having assets of rupees twenty crores or more either singly or together with 
inter-connected undertakings) and further expansion of dominant undertakings (having a market 
share of one-third or more either singly or together with interconnected undertakings) in the 
same lines in which they are dominant. As the law stands at present, the Act does not prohibit 
expansion in the existing activities by a large size undertakings which can not only corner more 
and more of the economic resources of the community by augmentation of productive facilities 
but also increase its market share without any limit to long as the augmentation of the facilities 
is made in the existing line of activity thus, giving rise to a higher share of market power to the 
undertaking. This is not only undesirable but is an obvious anomaly which had crept in the 
Act as was originally passed because of the provisions made in sub-section ( 4) of section 21. The 
net effect of the exemptions given to large size undertakings by sub-section (4) of section 21 is 
that as long as the undertaking is required to obtain a licence for expansion of its existing acti 
vities under the Industries (Development and Regulation) Act, 1951 (section 13), the provisions 
of the MRTP Act would not apply unless, of course, it is shown that the large size undertaking 
is also a dominant undertaking at the time of applying for a licence for expansion under the 
Industries (Development and Regulation) Act, 1951. The present provisions of the Act would 
thus appear to operate as follows :- ·. . . 
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I. If •, 

(' ' .! 

• 11' ,, 
! ... 

Sd/- 
l K. K. Ray) 

'' . 

. 
· ·1 'am confining)inyself.inrconclu5ion1to cil)poini·of1importance-atisingr'out -of-one 1of1 the 

· . recommendaricnsrof.the Report,i'n €haptcr::XW 'dealin1r•witfo·Govermnerit":Comparties. r- lti·has 
! · nowbeenrrecommerided that rprovisioni .should lbe~miade:itou:thcTetfecMhat the· investigation 
:. .prccedurerneed-not belmade.inapplicable:'.tmG'ovemmen't :Companiestuthe:notificationr issued 
1 by.the- Central-Government-seeks toprov'iOeiin~~thisrbehalf;r'.: I lcannotr:bring' ,myself. to-accept 

this amendment. It will be not only unwarranted but-also-uncalled fcnbecause.the-provisions 
of investigation under sections 235 to 237 of the Companies Act are applicable only in special 
c~rcurm~~aµces such ~~ __ def ~au_9~ng ~f 9~edjtof~d?arrying .on .. the. bµsine_s~. of the coi:n pany by its 

·mangem'ei:it in a"m£°nner' oppressive'of'an~.of:"it~1'Iliem6ers'' or ·.wl:lere the·mariagement have 
-~:~<:e~ . ~iii{, of:~~l~fea~a~ce·; or~'.~t4~'(·j1fis~~nd~ct,0t9~~r.~~ ,,thc"9~~'p'a_~Y· r. Government has 
'· suffic~e~~ :~a.ch.w~rf ~f. 1~s· '. <;»~n;.:t9' ;·~?.9~,~!~~tr,'·'t,¥.~sf :a~pect~:a,!f, f ~r·as '.~~!e~n.m,el!t co~pa~1es 
·;~are c9n~erµ~~ 'a~~. 1t )~ ''!<?t. ~t:aU'n~~-ss.ary, to· '.m.a~e". tbe~·pr'?'Y1s1ons·1,~ati.ng' to mvesngatton 
·l- beirig'made~ applicable t'cNliese '·i:_!?~pariies. '· , 1 · ' 

· ·, .L'~·w~tef ore, !~~om~end; .:that:~~tli, ·se~i!<ifi;2_t. ( 4)''.and':'¢la\Jsc (a)' of'su}?~section '.( 4) of 
~·section' 2~. ·s.li.O'Qld'·gc ·d~l~t~d'. fr~if(t.h¢~,~9t. · ""t.w61,11d;:JJ:('rthcr ,. :rfl9'ommend that ;~l:le ex-press~on 
''subject to-:'t~e';prov~sjqns·:o( sec'tio1f2J"',o~'utt!,ng- ,in.' '.tli~y.~~girinjng··of~'Seclion 21 ·( l'): oe'also 

· ·.de.lcted. · · · · 

I. 

It has been recently stated in Parliament eyntb.e.·Minister;qf. Industries thatrthe .top , 20 
large industrial houses have increased their assets by more than 50% Although it has been 
explained, by som,~ P,~ppfo ,t~a t. ~~5 pr~l!e11t.in~~t~~~. is;31 ~use of such yXJ?ansion of ass~ts, it is n~t 
the whole truth. One of the ways by wn1ch large industrialhouses have increased their economic 

. power is. through :the' op'e,ratipri',df se'di6h~i1(4): , 
~ J I. J • I •J• 1 . f 
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3. Government, accordingly, hereby appoints a Committee to consider and report 
on what changes are necessary in the Companies Act, 1956 and the Monopolies and Restric 
tive Trade Practices Act, 1959, with particular reference to ·the modifications which are 
required to be made in the form and structure of the Companies Act, 1956 and the Monopo 
lies and Restrictive Trade Practices Act, 1969, so as to simplify them and to make 'them more 
-ffective, wherever necessary. 

2. With the enactment of the Monopolies and Restrictive Trade Practices Act, 1969, 
a new dimension was added to the Government policy in regard to the regulation of the 
corporate sector. Suggestions have been made by various quarters including the Monopolies 
and Restrictive Trade Practices Commission that several' provisions of this Act need to be 
modified. In the implementation of the· Act also certain· 'difficulties have been encountered. 
Several obscurities and lacunae have been noticed in the provisions of the Act with the result 
that the realisation of the objectives underlying this enactment has not been effective to the 
extent desired. For the reasons stated above it has become necessary to constitute a high 
powered Expert Committee to undertake a comprehensive review of the two enactments 
urgently. 

No. 7/6/77-CL-V- The Companies Act, 1956 was enacted with a view to creating 
conditions necessary for the healthy growth of joint stock enterprises and for providing 
safeguards in relation to the interests of the investor and the public. Soon after the enforce 
meat of this Act, there was criticism about some of the provisions 'of this statute and Govern- 

,,:ment, therefore, appointed another Committee in May, 1957. On the basis of the recom 
mendations of the said Committee, as also the recommendations of the Commission of 
Enquiry in respect of certain group of companies and with a view to preventing malpractices, 
as and when they were noticed, the Act-was amended from time to time. Therehave been, 
so far, as many as 12 amendments. As a result of such frequent changes, however, the 
structure of the Act has been affected and many of the provisions have become cumbersome 

. and not amenable to easy interpretation and understanding. Some of the provisions such as 
those relating to managing agency system have become obsolete while some others have 
proved to be ineffective to meet the present day need of corporate management and adminis 
tration. Another important part of Company Law which has not been reviewed in depth, so 
far, is the part which deals with winding-up procedures. The -statutory provisions in this 
respect have more or less remained unchanged since 1913. These provisions need a fresh 
look so as to ensure early termination of winding-up proceedings-and settlement: of the claims 
of the creditors and contributories of companies in liquidation. 

New Delhi; the 23rd·June '77. 

RESOLUTION 

Ministry of Law, Justice and Company Affairs 
(Department of Company Affairs) 

June 23 1977 / Asadha 2 1899. Thursday New-De/hi No. IOI 

Published by Authority 

Part I - Section I 
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6. The committee will be constituted as follows :- 

Shri K.S. Hegde, Member of Parliament 
(former Judge of the Supreme Court of India) Chairman 

1. Shri S. Ranganathan, Member of Parliament 
(former Comptroller and Auditor General of India) Member 

·2. Sbri R.D. Gattani, Member of Parliament" " (Retired Judge of Rajasthan High Courtj 

3. Shri Bedabrata Barua, Member of Parliament " 

(i) what changes are required to be made in the Companies Act, 1956 to streamline 
the winding-up procedures so as to expedite the realisation and ! distribution of 
assets to the creditors and contributories; 

(ii) whether it is desirable to enact special provisions applicable to the Government 
companies as a class so as to exclude the provisions of the Companies Act, 1956, 
generally in their applicability to such companies; 

(iii) what adaptations and modifications are necessary in the provisions of the Com 
panies Act, 1956, in their application to entrepreneurs in medium and small scale 
sectors carrying on business as joint stock companies; 

(iv> what further changes are required to be made in the Companies Act, 1956, 
regarding the establishment of places of business and operation of foreign compa 
nies in India; 

(V) what improvements, if any, are required to be made in the present administrative 
structure and procedures regarding the enforcement of the provisions of the 
Companies Act, 1956, and the Monopolies and Restictive Trade. Practices Act, 
1969; 

(vi) what changes are required to be made in the Monopolies and Restrictive Trade 
Practices Act, 1969, in the light of the experiencegained in the administration and 
operation of the said Act; and 

(vii) any other matter incidental or ancillary to the administration of the Companies 
Act, 1956 and the Monopolies and Restrictive Trade Practices Act, I 969, having 
regard to the growth and. development of trade, commerce and industry. 

5. The Committee is also requested to consider and report on : 

(a) classification and formation of companies and the constitution of directors with 
special reference to protection of the interests of the shareholders who are in a 
minority; 

(b) exercise of managerial powers, and protection of shareholders and creditors' 
interests and their relations, inter se; 

(c) measures by which workers' participation in the share capital and management of 
companies could be brought about; 

(d) provisions which are required to be made to prevent mis-management with 
special reference to safeguarding of company's own interest and the public 
interest; 

(e) measures necessary to promote professionalisation of management and regulation 
of managerial and executive remuneration commensurate with their responsibili 
ties; and 

(f) measures by which re-orientation of managerial outlook in the corporate sector 
could be brought about so as to ensure the discharge of social responsibilities by 
companies. 

4. The Committee will also consider the provisions of the Companies Aot, 1956, and 
report inter alia on : 
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K.K.Ray 
Secretary 

Ordered also that it be published in the Gazette of India Extra-ordinary. 

Ordered that a copy of this resolution be communicated to all the State Governments, 
Union Territories, Ministries and Departments of the Government of India, Prime Minister's 
Office, Cabinet Secretariat, Private and Military Secretaries to the Vice-President, acting as 
President. 

ORDER 

7. The headquarters of the Committee will be at New Delhi and it will meet as and 
when necessary. The Committee may also visit such other places as it may consider essential 
for the purpose ofits inquiry. The report of the Committee shall be submitted to the Govern 
ment of India in the Ministry of Law, Justice and Company Affairs (Department of Company 
Affairs), not later than 31st December, 1977. 

Member- Secretary 

" 

" 

" 

" 

4. Shri F.S. Nariman, Senior Advocate, 
Supreme Court of India 
(former Additional Solicitor General of India) 

5. Shri Santanu Desai, FCA President, 
Merchants Chamber of Commerce, Bombay 
(former President of the Institute of Chartered Accountants 
of India) 

6. Shri S. Srinivasa Rao, FICW A, Professional Accountant 
(former President of the Institute of Costs and Works 
Accountants of India and also a member of the Institute 
of Company Secretaries of India) 

7. Shri D.C. Kothari, Industrialist, Madras 
(former President of FICCI and President, 
Asian Chamber of Commerce) 

8. Shri Keshuv Mahindra, Industrialist, 
Bombay. 

9. Shri K.P. Tripathi, Labour Leader 
(former Minister of Assam) 

10. Shri K.K. Ray, Barrister-at-law, 
Secretary, Department of Company Affairs. 

Member 
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Sd/- 
(.K.K. ·RAY) 

Secretary to the , ,, ' 
Govt. of India 

Ordered also that it be published in th Gazette of fodia·Extra-ordinary. 

Ordered that a copy of this Resolution also be communicated to all the State Govern 
ments, Union Territories, Ministries. and Departments of the Government of India, Prime 
Minister's office, Cabinet Secretariat, Military Secretary to the Vice President of India and 
Private Secretary to the Vice President of India. 

ORDER 

No. 7{6/77-CL-V-The Central Government hereby appoints Shri Justice Rajindar 
Sachar, Judge of the High Court ofDelhi, as Chairman of the high powered committee consti 
tuted by the Resolution of the Government of India in the Ministry of Law, Justice and 
Company Affairs (Department of Company Affairs) No. 7 /6/77-CL-V dated ·the 23rd June, 
1977, for undertaking a comprehensive review of the Companies Act, 1956 and the Monopolies 
and Restrictive Trade Practices Act, 1969, in place of Shri K.S.Hegde, resigned. 

RESOLUTION 

Ministry of Law, Justice and Company Affairs 
Department of Company Affairs 

New Delhi, the 26th Aug., 1977 

PUBLISHED IN THE GAZETTE OF IND1At 
EXTRA-ORDINARY-PART 1-SECTION 1 
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Sd/- 
(K.K. Ray) . 

Secretary to the Government of India. 

Ordered also that it be published in the Gazette of India-Extra-ordinary. 

Ordered that a copy of this Resolution also be communicated to all the State Govern 
rnents, Union Territories, Ministries and Department's of the Government of India, Prime 
Minister's Office. Cabinet Secretariat, Military Secretary to the President of India and Private 
Secretary to the Vice-President of India. 

ORDER 

No. 7/6/77-CL-V. The Central Government hereby extends the time for submission 
of report by the Committee appointed under Government Resolution of even number dated 
23rd June, 1977, upto 30th.June, 1978. 1 

New Delhi, the 30th December, '77 

RESOLUTION 

Government of India 
Ministry of La~, Justice and Company Affairs 

. Department of Com~_any Affairs 

.PUBLISf!ED .IN. TH.E GAZ~TTI;: OF INDIA 
EA>e;TRA-:-ORDINAJ,l Y-PART ~-SECTION 1. 

APPENDIX-Ill 



Sd/- 
(P. K.rishnamurti) 

Secretary to. the Government of India. 

Ordered also that it be published in the Gazette of' India, Extra-ordinary. 

Ordered that a copy of this Resolution also be communicated to all the State Govern 
ments, Union Territories, Ministries and Departments of the Government of India, Prime 
Minister's Office, Cabinet Secretariat, Military Secratary to the President of India and Private 
Secretary to the Vice-President of India. 

ORDER 
' 1•. 

No. 7/6/77~CL-V: The Central Government hereby extends the time for submission 
of Report by the Committee appointed under Resolution of even number dated the 23rd June, 
1977, upto 31st August, 1978. 

RESOLUTION 

New Delhi-1, the 20th July, 1978 

Government of India .. 
Ministry of Law, Justice and Company Affairs 

Department of Company Affairs 

PUBLISHED IN PART I, "SE¢TION I. OF THE GAZETTE 
OF ·INDIA EXTRA-ORDINARY DATED THE 

20TH JULY; 1978 

APPENQIX-IV 
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Sd/- 
P .. Krishnamurti, 

Secretary to the Government of India. 

. ! 

Ordered also that it be published in the Gazette of India, Extra-ordinary . 

Ordered that a copy of this Resolution also be communicated to all the State Govern 
rnents, Union Territories, Ministries. and Departments of the Government of India, Prime 
Minister's Office, Cabinet Secretariat, Military Secretary to the President-of India, and Private 
Secretary to Vice President of India. 

ORDER 

The Central Government also hereby appoints Shri M.K.Kukreja, at present working 
as a Joint Secretary in the Department of Company Affairs as Secretary of the above said 
Committee in addition to his own duties with effect from 1st March, 1978. 

No. 7/6/77-CL-V.-The Central Government hereby appoints Shri K.K. Ray, at 
present working as the Member-Secretary of the High Powered Committee; constituted by 
the Resolution by the Government of India in the Ministry of Law, Justice and Company 
Affairs (Department of Company Affairs No. 7/6/77~CL-V, dated 23rd June, 1977) as a 
Member of the said -Committee with effect from lst March, I 978 on his retirement from the 
Indian Administrative Service on 28th February, .1978. 

RKSOLUTION 

New Delhi, the 27th Feb., 1978. 

"Ministry of Law, Justice and 
Company Affairs 

Department of Company Affairs 

No.51 New Delhi,Tuesday, February 28, 1978. 
Phalguna 9, 1899 

PUBLISHED BY AUTHORITY 
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la) Classification and formation of companies and the constitution of Board of Direc 
tors. with special reference to protection of the interests of the shareholders who 
are in a minority; 

(b) Exercise of managerial powers and protection of shareholders and creditors' 
interests and their relations, inter se; 

(c) Measures by which workers' participation in the share capital and mfoagement of 
companies could _be brought about; 

(d) Provisions which are required to be made to prevent mis-management, with special 
reference to safeguarding of.company's own interest and the public interest; · 

(e) Measures necessary to promo1t~ professionalisatiofi of management and:regul~tioh 
of managerial and executive remuneration commensurate with their responsibili- 
ties;, · ' 1 

' ' ' 
(f) Measures by which re-orientation of managerial .outlook in the.corporate sector 

could be· brought about so as to ensure the discharge of social responsibilities by 
companies. 

(g) changes required to be made in the Companies Act, 1956, to streamline the 
winding-up procedures so as the expedite the realisation and distribution of assets 
to the creditors and contributories; 

(h) Whether it is desirable to enact special provisions applicable to the Government 
Companies as a 'class so as tel exclude the previsions bf the Coznphnies Act, 1956 
generally in their applicability to such companies; 1 

- ' ·, 

(i) what adaptations and modifications are necessary in the provisons of the Compa 
nies Act, 1956 . in their application to entrepreneurs in medium and small scale 
s~ctors carrying on business as joint stock companies; 

(j) What further changes are required to be made in the Companies Act, 1956 regar 
ding the establishment of places of business and operation of foreign companies in 
India; 

(k) What improvements, if any, are required to be made in the present administrative 
structure and' procedures regarding the enforcement of the provisions of the. 
Companies Act, 1956 anti the Monopolies and Restrictive Trade Practices Act, 
1969; 

_(l) What changes are required to be made in the Monopolies and Restrictive Trade· 
Practices Act, 1969, in the light of the experience gained in the administration and'. 
operation of the said Act; and 

(m) Any other matter incidental or ancillary to the administration of the Compnies. 
Act, 1956 and the Monopolies and Restrictive Trade Practices Act, 1969, having 
regard to the growth and development of trade, and. industry. 

The Government _of India has constituted a 11-member High-Powered Expert Commi 
ttee under the· chairmanship of Justice Shri Rajindar Sachar of the Delhi High Court and 
consisting of three Members of Parliament and representatives from the legal and other pro 
fessions, Industry and Labour for undertaking a co_rnprehensive review of the provisions of 
the Companies Act, 1956 and the Monopolies and Restrictive Trade Practices Act, 1969 and 
to consider and report on the changes necessary in the two enactments so as to-simplifythem 
and make them more effective, wherever necessary, and also to remove the obscurities and 
lacunae which have been noticed in the provisions ofthe two Acts. The Committee has been 
requested to consider and report inter alta on 

' 

High-Powered Expert. Committeefor reviewing 
Companies'Act, 1956 and MRTP Act, 1969. 

NOTICE RELEASED TO THE DAILY 
NEWSPAPERS THROUGH D.A.V.P. 

i·". I, ' l 
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Sd/- 
(K.K.Ray) 

Member Secretary and 
Secretary to the Government of India 

Deptt, of Company Affairs 
Ministry of Law, Justice and Company Affairs 

New Delhi 
Dt. 3 Ist Aug., '77. 

The members of the public and others interested in the subject are requested to forward 
15 copies (if convenient) of their suggestions, if any, on matters corning within the scope of the 
Committee's terms of reference, to the Member-Secretary, High-Powered Expert Committee, 
C/o-Department of Company Affairs, Shastri Bhawan, New Delhi- 110001 so as to reach 
him not later than the 6th October, 1977. 

321 PUBLIC NOTICE 



davp. 596(2)/77 

13. Nagpur Times, Nagpur. 

14. Economics Times, Bombay. 

15. Financial Express, Delhi/Bombay. 

16. Nav Hind Times, Panaji, 

17. News of the World, Cuttack. 

18. Hitavarda, Bhopal/Raipur 

19. Kashmir Times, Jammu. 

20. Eastern Economist, Delhi (Weekly) 

21. Commerce, Bombay. 

22. Capital, Calcutta. 

12. Deccan Chronicle, Secunderabad. 

11. Pioneer, Lucknow. 

10. Assam Tribune, Gauhati. 

9. Search Light, Patna. 

7. Tribune, Chandigarh. 

8. Deccan Herald, Bangalore. 

6. Business Standard, Calcutta. 

4. Statesman, Delhi/Calcut'ta 

S. Amrita Bazar Patrika, Calcutta/Allahabad 

3. ·Hindu, Madras 

1. Hindustan Times, Delhi. 

2. Times of-India, Delhi/Ahmedabad/Bombay 

LIST OF· DAILY NEWSPAPERS AND OTHER PERIODICALS 
TO WHOM THE NOTICE OF THE HIGH POWERED 

' . '. co'MMITTEE WAS RELEASED BY THE 
D.A.V.P. FOR PUBLICA.T!ON 
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.. . ' KSR:MYS :RKS 

The suggestions from the general public as well as from those interested may be submit- 
ted by October 3, 1977; · · · '• 

The Committee has, been set-up by Government with a view toremoving obscurities 
and lacunae noticed in the working of the-Companies and M.R.T.P. Acts and to consider the 
changes necessary .to realise the basic objectives underlying these two enactments and also to 
simplify their working and make them more effective- wherever necessary. Matters relating to 
professionalisation of management, regulation of .managerial and executives' remuneration 
commensurate with their respective participation in the share. capital and management of 
companies are among the Committee's other. terms of reference, , . 

The High-powered Expert Committee appointed by the Central Government -under the 
Chairmanship of Justice Shri Rajindar Sachar of Delhi High Court to review Companies and 
M.R.T.P. Acts has called for suggestions on matters coming within the scope of. its terms of 
reference from the interested members .of the general public in addition to organisations of 
trade, industry and commerce, Besides the· Chairman, the Committee consists of three 
Members of Parliament and representatives from legal and other.professions, industry and 
labour. 

New Delhi," September 2, 1977. 
Bhadra 11, 1899 

Revision of Companies and M.R.T.P. Acts 
. suggestions invited - 

.PRESS .INFORMATION BUREAU 
GOVERNMENJ OF INDIA 
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Yours faithfully, 
Sd/- 

(K.K. Ray) 
Member~Secretary 

4. The Committee has also decided to hear at Delhi representatives of various bodies 
who wish to appear before the Committee. In case, therefore, your organisation wishes to be 
heard in person in this connection, it may kindly be intimated to the Committee alongwith 
your replies to the questionnaire. 

3. I am to add that you may, if considered necessary consult the various constituents 
of your organisation before forwarding your replies to the questionnaire. 

2. At its first meeting held on the 19th September, 1977 under the Chairmanship of 
Shri Justice Rajindar Sachar, the Committee decided to issue a detailed questionnaire to all 
bodies and institutions iiterested in the subject, on several aspects of the Companies and the 
MRTP Acts and having regard to its terms of reference. A copy of this questionnaire is 
enclosed for your perusal with a request that your replies thereto (with five additional copies 
thereof) may kindly by forwarded to the undersigned at the address given at the top of this 
Jetter so as to reach the Committee not later than the 31st of October, 1977. 

As you may be aware, a l l-member High Powered Expert Committee has been set up 
by Government for undertaking a comprehensive review of the provisions of the Companies 
Act, 1956 and the Monopolies and Restrictive Trade Practices Act, I 969 and to consider 
and report on the changes necssary in the two Acts with a view to simplifying them and 
making them more effective wherever necessary and also remove the obscurities and lacunae 
which have been noticed in the provisions of the two Acts. The Committee's terms of refe 
rence are embodied in the Resolution No. 7/7/77-CL-V dated the 23rd June,1977 published in 
the Gazette of India Extra-ordinary Part I section l of the same date. The Committee 
has been asked to submit its report to Government not later than the 31st December, 1977. 

Subject:-Review of the provisions of the Companies Act and the Monopolies and 
Restrictive Trade Practices Act by High Powered Expert Committee-Issue 
of questionnaire eliciting replies. 

Letter No.5/2/77-EC dated 30th September, 1977 from Member Secretary forwarding 
the printed Questionnaire to all concerned. 
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·57. What should be the criteria for granting recognition to the shareholders' associa 
tion ? What legal status they should enjoy ? 

56. Do you recommend establishment of shareholders' associations and giving recog 
nition to them? What role such associations can play in protecting the rights of 
the shareholders ? What safeguards in law would you recommend to ensure that 
these associations work for general good and not for promoting individual or 
sectional interests ? 

55. Are the existing provisions contained in sections 408 and 409 inadequate to give 
protection to minority shareholders? -If so, how would you like these sections to 
be modified ? 

·54. In your opinion what role the institutional shareholders like the L.LC., U.T.I.. 
l.F.C., etc., could play in giving protection to the minority shareholders ? 

53. Do you think the voting rights on shares held by financial institutions and trusts 
should be exercised by the Government to promote and protect the investments 
made in companies by these entities ? 

52. Would it help the minority shareholders if specific acts of the Board of Directors 
are made subject to definite percentage of voting of all the members of the com 
pany not necessarily present and voting at the meeting ? If so, please specify. 

Do you think that there should be a lower or a higher limit of shareholding in 
order to constitute minority group of shareholders ? 

51. 

What is your reaction to the definition of minority as constituting that section of 
shareholders, whether holding majority shares in the company or not which is not 
represented on the Board of Directors of the company ? 

50, 

Can you think of giving a definition of minority shareholders ? 49. 

Should companies be compelled to publish quarterly or half-yearly financial state 
ments in addition to the annual reports furnished to the shareholders ? Would 

, such a step help the shareholders in any manner ? 

48. 

47. In your opinion, do better and greater disclosure in company's audited report and 
director's report reduce the mistrust of shareholders? Do you think the contents 
of the annual reports and accounts give complete disclosure ? If not, what further 
disclosures would yon recommend ? ' 

46. Should tile provisions in section 399(1) (a) of the Act be changed and the right 
given therein be enlarged? Should sub-section (4) of the said section be amended 
and the right to apply for protection be made available to a single shareholder 
without the sanction of the Central Government ? - 

45. Would further enlargement of the rights of the shareholders improve their position 
(representation on board, right of proxy to speak and vote, postal ballot etc, 
If not, what further rights would you like to give to the shareholders ? 

44. Do you think the existing provisions giving specific rights to the share holders 
are inadequate and/or ineffective to protect their rights 7 If so, in what respect 
are they inadequate and/or ineffective ? 

43. In your opinion, what are the areas in corporate management where shareholders 
need protection of their rights (return on investment share capital, corporate assets. 
corporate management and disclosure of corporate-information) ? 

IV. Production of Shareholders' Interests 

QUBSTIONN AIRB 



69. What measures would suggest for quicker realisation of the debts due to a company 
under liquidation ? Should provision similar to section 45-T of the Banking 
Regulation Act or the provisions of the Public Debt Recovery Act be made· 
applicable ? 

68. Is it desirable to subject the voluntary liquidation to outside control and supervi- 
sion other than the Court? 

67. Do the existing section 497(6) and 509(6) cause delay in disposal of winding-up 
matters ? Have these provisions served any useful purpose ? If not, should they 
be repealed ? 

66. In your opinion is it necessary to provide for two different types of voluntary 
winding-up, i.e. 'members and creditors'? Would not one single type be more 
advantageous? 

65. (a) Is the existing provision in section 454 regarding statement of affairs satisfac 
tory ? What alternative procedures would you suggest ? 

(b) Should sub-section (5) of section 454 be amended to expressly cast the burden 
of'reasonable excuse for not filing the statement of affairs on the director? 

, (o) Should the reference to "the relevant date" in sub-section (8) of section 454- 
be amended ? If so, on what basis ? 

64, As an alternative to the above question do you suggest that the liquidators should 
have more powers including power to make a call and pass necessary certificates 
(having the force of a decree) ? 

63. Would incorporating provisions of the Banking Regulation Act, 1949 especially 
sections 45-D, 45-0 and 45-T contained in Part III-A of the said Act, in the 
Companies Act help in quicker realisation of the assets of companies in liquida 
tion? 

62_ Do you favour vesting of power in the Court only upto the stage of passing wind 
ing-up order, and all further proceedings entrusted to an administrative tribunal/ 
body/officer and providing a right of appeal to the aggrieved party? ' 

61. Has the existing system of compulsory winding-up impeded the quick realisation 
and disposal of assets of companies in liquidation ? 

60. As a step in that direction, do you recommend simplifying and combining some of 
the matters covered in Chapter I and II under Part VII of the Act, especially those 
relating to procedural matters, before the Court ? 

59. What specific suggestions you would make for simplification of winding-up proce 
dure for early realisation and distribution of assets? 

V. Winding Up 

(a) the membership of the association should be confined to the shareholders of a 
particular company or to a number of companies; 

(b) the organisation, function and the legal constitution of such association; 
(c) the rights and duties that can be enjoined on such association; and 
(d) the safeguards against a few shareholders holding majority shares in a com 

pany controlling such an association? 

58. If a shareholders' association is to be recognised under the law, what would be your 
suggestions as regards the following : 
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83. What is your reaction to the proposal that there should be only one category of 
managerial personnel viz., whole time directors who shall be members of the 
functional or second-tier board? 

82. ·(a) Assuming there are three tiers of management, respectively at the shop-floor 
or unit level, at the functional level or inter-divisional level and at the policy 
level, what qualifications and conditions would you like to prescribe for each 
tier of management? · 

(b) What is the extent of delegation of managerial powers yon would like to 
recommend at each level? 

· 81. Do you think certain seats in the Board of Directors should be reserved for the 
nominees of shareholders' associations, chambers of commerce and industries and 
professional institutions ? 

VII. Management 

Structure and Pattern 

': ' - 80. Do you want any additional information or explanation to be given by the Board in 
the Annual Report and Accounts as regards the position of creditors ? 

VI. Inter Se Rights of Creditors and Shareholders 

· 78. · Do you think that the creditors' right to nominate directors which, at present, is 
confined to an agreement between the large lenders and the company should be 
extended to other lenders by a statutory provision? 

·79, Do you think that the trade creditors should have further rights other than asking 
for the winding-up of the company in case of none-payment of dues? 

77. Do you recommend any, special period of limitations for debts and claims due to 
the company in liquidation ? If so, what should be the period ? Should section 
458A be amended ? 

76. Should a provision on the lines of sections 45-J of the Banking Regulation Act be 
added in the Companies Act to try offences under Sections 538/541? 

75. Is it necessary to amend sub-sections (4), (5) and (6} of section 477 of the Act 
to remove practical difficulties of realising the assets of the company ? 

· 74. In the case of compulsory winding-up, is it necessary for the Official Liquidator to 
file two sets of accounts, one to the Court under section 462 and the other set with 
the Registrar of Companies under section 551 of the Act? 

73. Do-you recommend allowing some of the State laws which prevent or restrict early 
recovery of the debts due to companies in liquidation, e.g. Kerala Debts Relief 
Ordinance, 1977 which effects chit fund companies and hire purchase companies 
mostly to have their effect on the winding-up ? 

72. Do the provisions relating to winding-up subject to supervision of Courts 
(Sections 522 to 527) serve any purpose ? 

71. Have the existing provisions of the Act regarding mis-feasance matters (sections 543 
and 545) worked satisfactorily ? Do you suggest any alternative or a more effective 
procedure? 

·10. In Y(?Ur opinion, should the priorities of debts (preferential payments) iu section 
530 of the Act need revision· ? Should the arrears of wages due to the employees 
and staff and tax liabilities be paid in full without any ceiling ? 
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98. Would you like, in the interest of employees, any special information or particulars 
to be incorporated either in the annual report and accounts, or in any special report 
to be given by the management at annual intervals ? 

97. Please state whether this participation in share capital should or should not be 
linked to participation in management. 

96. Please state whether there, should be a new class of shares called workers' shares - 
and, if so, what proportion of the share capital of the company should be reserved 
therefore and what rights should be attached to such shares ? 

(a) would you like the full or only a part of the amount :of bonus to be adjusted 
against issue of shares? 

(b) would you like to suggest the circumstances under which an employeejshould 
be entitled to sell or surrender the shares ? 

(c) what conditions would you like to prescribe for transfer of shares by 
employees? 

(d) would you like the shares so issued to be without voting rights or [would you 
like voting rights to remain attached to them '! 

9S. Do you recommend issue of fully paid shares to workers and employees in lieu of 
bonus? Ifso - · 

94. What proportion of the board at any level would you like to be reserved for the 
workers/their nominees ? 

93. What proportion of such boards should consist of workers alone? 

92. How do you think the representatives of the workers could be chosen for purposes 
of participation? 

91. What method do you suggest for electing workers as representatives to the 
boards? 

90. Do you think the lowest tier of the board should function as unit level committee 
of board with each member of the functional board as the Chairman thereof? 

88. Please offer your suggestions relating to workers' participation in management. 

89. Drawing your attention to Question No. 82, at what level would you recommend 
workers' participation? 

Workers' Participation 

87. What is your concept of workers' participation in management ? 

86. Please give yaur concrete suggestion as to the manner in which each tier of the 
Board including Committees thereof may be serviced by a proper secretariat. 

85. Please indicate your reaction to the suggestion that the policy level board should 
consist of directors who shall not receive any remuneration except fixed sitting 
fees, their appointments also not being subject to Central Government approval so 
long as certain basic eligibility criteria are satisfied ? 

84 For the functional board, would you insist on all the directors being whole-time· 
directors with the definite specialisation in any functional area of corporation's 
working ? Do you think these whole-time directors must belong to certain 
professions ? 
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3. Six copies of the replies to Questionnaire should be sent to the Member-Secretary of the 
Expert Committee. 

2. The Questionnaire along with replies may be separately typewritten· or printed, suitable 
spaces between Questions being provided to meet individual requirements. 

I. Reasons for all answers may please be given. Wherever necessary, affirmative or nega 
rive answers like 'Yes' or 'No' should be accompanied by detailed thinking on the 
subject. · · 

NOTES:- 

12 What further concepts would you like to be defined and how ? 

l L Can you suggest a legal definition of "oppression and mis-management'' in 
sections 397 and 398 of the Act ? 

10. Drawing your attention to section 175, do you think that the term "Chairman" 
should be defined ? If so, can you suggest a definition ? 

9. Would you like the exact connotation of "investments" alluded to in section. 49 to 
bo spelt out in the light of the provisions of sections 297, 372. Schedule VI etc. ? 

8. Would you like a re-definition of'"associate" to include associates of all those in 
the control and management of the company and persons claiming under them ? 

7. Would you like the financial iustitutions to be so re-defined as to include all those 
included in sections 224A and 619B ? Would you also like to include any other 
corporation or institution within the meaning of financial institution ? 

5. How would you like to retain the basic concept, of section 43 -A company? Please· 
give suggestions. 

6. Would you like the definition of books of accounts to be given in definition 
section and the provisions relating to inspection combined with those in section· 
234 to 251 of the Act ? . 

4. Would you like to incorporate certain concepts defined in the operative provisions. 
of various sections under "definition" section ? If so, please list them out. 

3. Do you think some concepts have been repeated in too many places in the Act and 
can conveniently find place under "definition" section ? If so, please list them out. 

2. If, in your opinion, some concepts have become obsolete or have lost practical; 
utility, can you list them out and suggest deletion/modifioation ? 

I. Do you think the existing section 2 dealing with "definitions" is exhaustive T 
What changes, if any, would you like to he made therein? 

I. Concepts and definitions. 

A. COMPANIES ACT 

EXPERT COMMITTEE FOR REVIEW OF THE COMPANIES ACT AND 
THE MONOPOLIES AND RESTRICTIVE TRADE PRACTICES ACT 

QUESTIONNAiRE 
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Please indicate your reaction to the proposal that only companies fulfilling the 
following criteria should be allowed to be formed and to operate as investment 
com panics : 

(a) It should have a minimum of 100 members; 
(b) Its shares shall have no par value; 

(c) . Shares shall be in units of Rs. 10. 
(d) The shareholders can exchange the share for cash; 
(e) It should not invest in the shares or debentures or the other companies exceed 

ing in the aggregate the value of 5 per cent of the total value of shares or 
debentures issued, as the case may be, except by way of underwriting/ 
undertaking obligations in respect of shares or debentures issued to the public 
and listed with the Stock Exchange. 

(f') It has to be registered only as a public limited company; 
(g) Shares held by it shall not carry any voting rights; and 
(h) Company itself should be listed with the Stock Exchange. 

_22. 

20. 

'21. 

What definition would you like the legislature to adopt for classifying companies 
into medium, small and large? 

What are the criteria for making such a classification ? 

Should paid-up capital, authorised capital, total assets or turn-over form the basis 
of such classification? Please elaborate. 

'19. 

(iii) Participation by public financial institutions and companies and corpora 
tions promoted by Government to assist trade and industry in shares or 
loan capital being limited to 50 per cent of paid-up capital and free 
rcservee; 

(iv) restriction on transfer of shares only at tho option of the company. 
(v) no restriction of the maximum number of mcm hers. 

(b) should the above criteria find a place in Memorandum and Articles of 
Association of the company at the time of registration? 

(i) authorised capital not exceeding Rs. 25 lakhs; 

(ii) restriction on inviting public to subscribe to· any shares or offer deben 
tures, loan and deposits; 

'18 (a) Please give your views on the following criteria for a private limited company; 

17. What exemptions and privileges do you suggest for Government companies if they 
are included in the definition of public limited company? 

16. Should the definition of public limited company itself include a private company 
which is a subsidiary of public limited company. 

15. What is your view on the provisions relating to deemed public limited company 
being subsumed in the definition of public limited company ? 

I 4. ·Do you visualise any difficulty if companies are simply classified as public and 
private? 

13. Do the guarantee companies and unlimited companies serve any useful purpose? 

II. Corporate Structure 
Classification 
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30. Do you think that the present procedure relating to compromise, arrangement, 
reconstruction, merger and amalgamation should be substituted by a smaller proce 
dure of holding certain meetings of the company and approval by the Company 
Law Board (Bench) against petition accompanied by certain verification and expert 
opionion ? At the same time, do you think that the above prop.osal in respe~t .of 
companies where atleast one of them attracts the Monopolies and Restrictive 
Trade Practices Act, 1969, should be heard and decided finally by the Monopolies 
Commission in future ? 

Mergers & Amalgamations 

(a) special resolution passed by the con:ipany approving the conversion; 
(b) an application in the prescribed form to the Registrar of Companies; 
(c) one or more certificates by members of recognised professions authenticating 

the information contained in the application; and 
(d) change in the Memorandumand Articles to be effected by the Registrar of 

Companies? 

29. For converting a private limited company into a public limited one and vice-versa 
what is your view 011 the following requirements/pre-conditions : 

Conversion of Companies 

28. Do you think that even a person not being a member of the company and having 
dealings or contract with the company should be supplied with a copy of Memo 

. randum and Articles of Association against any payment ? 

27. Drawing your attention to section 17(3), can you suggest a simpler procedure for 
obtaining consent of creditors, say, by obtaining acquiescence (vide CLB Bench 
Rules in this behalf)? 

Memorandum and Articles of Association 

26. .Do you think that the Registered Office of the company must be located in the 
State from where substantial activities of the company originate ? 

25. Drawing your attention to sections 149 of tho Act, would you like any time limit 
to be prescribed commencing .from the date of passing of the special resolution, 
within which new business should be commenced? What, according to you, 
should be the criteria for defining "commencement"? 

24. What further modifications would you suggest as regards registration of companies, 
especially in the light of your answers above ? 

(a) either there is an existing undertaking not yet incorporated or sufficient steps 
have been taken towards the establishment of such an undertaking; 

(b) expert opinion by professionals stating that an undertaking when incorporated 
will be a viable undertaking or will serve national objectives; 

(c) some credential and physical presence before the Registrar of the persons 
desirous of forming themselves into a company ? 

23. Do you think that the following conditions should be imposed before a .company 
is allowed to be registered under the Act: 

Formation and Commencement of Business . _ 
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42. Private companies are prevented from issuing prospectus. Do you think they 
should be allowed to issue an advertisement inviting deposits, which itself amounts 
to issue of prospectus, vide section 2(36) ? 

41. (a) Do . you agree that prospectus could be issued by a company only after 
its incorporation ? 

(bl Would you like issues exceeding certain amounts to be handled by or through 
a specialised agency like issue houses ? · 

40. Drawing your attention to sections 55 and 56 and Schedule II, can you suggest a 
simpler procedure/form to make it intelligible to common investors? 

39. Can you suggest some guidelines the observance of which may enable the com 
panies to dispense with prior approval of the Central Government for inter 
company investments ? 

38. What are your views on the legal and procedural difficulties in the working of 
sections 108A to 108H of the Act? Please indicate your reaction to the suggestion 
that these provisions could be suitably incorporated in the M.R.T.P. Act. 

37. Would you like to combine the essence of sections IOSA to IOSH and section 250 
in a single section ? 

36. If, in your opinion, the procedures prescribed in section 187C are irksome, what 
other alternatives would you suggest? . 

35. Drawing your attention to sections 153, 187C, etc. can you suggest any better alter 
native for disclosure of trust and benami holdings? 

34. Do you advocate compulsory listing of shares with Stock Exchange by all public 
limited companies ? 

33. Do you advocate abolition of preference shares as a class? 

32. (a) Do you agree that share capital of a company should consist of equity shares 
only? 

(b) Do you feel the need for issue of no par value equity shares? 

III. Shares & Share Capital 

ensuring that the multinational does not conduct its affairs in such a way as to 
impede or negate the realisation of benefits that should arise from the 
libralisation of tariff and non-tariff barriers affecting world trade particularly 
those affecting the trade and development of the country; 

(b) striving continuously for greater efficiency in accordance with the national 
ends of economy and social development and avoiding concentration of 
economic power and restrictive business practices; 

(c) protecting and promoting social and economic welfare in general and, in 
particular, the interests of the consumers and the public; 

(d) helping to maximise the country's benefits from international commerce? 

. (a) 

31. In order to compel multinationals to submit to a code of conduct, do you suggest 
the inclusion or certain rules and principles in the Memorandum of Association, 
particularly with regard to : 

.Multinationals 
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114. As regards perquisites do you want a provision in the Act to the effect that no 
. separate approval of Central Government would be required if the money value of 

113. Can you suggest certain slabs of remuneration relating to size and profitability of 
the company for the whole-time Directors, such slabs being prescribed in a schedule 
to the Act? 

112. Do you suggest that the approval of Central Government to appointment and 
remuneration of whole-time Directors should not require Central Government 
approval, if the appointment satisfies the specified criteria and is also within the 
slabs of remuneration prescribed ? 

111. Would you like to suggest any proportion between the lowest and the highest 
salaries (including pay and wages) in a company'! 

110. Please give your view on the existing law and procedure governing approval of 
managerial appointment and remuneration. 

Managerial Remuneration 

109. Would -proportional representation by single transferable vote or cumulative vote 
afford sufficient protection to minority in all companies of a certain size. 

108. Would you suggest a specific system of proportional representation to ensure ade 
quate participation by (a) shareholders; (b) employees; and (c) other interests ? 

107. Do you think that shareholders holding certain percentage or' •he share capital 
of the company must have the right to ncmime certain percentage of the Board 
of Directors? 

Proportional Represent11:tion 

106, Do you advocate proportional representation of the shareholders on the Board of 
Directors ? If so, how such proportional representation is to be given effect 
to? 

!05, Considering the possibility that there may be companies making contlnuoi . .ses 
which work as a disincentive for both the company to appoint qualified Comr any 
Secretary and for Secretary to take up a job on such a company do you su · ·~est 
that the word "paid-up capital" should be substituted by the words "paid-up 
capital and free reserves" in section 383A of the Act ? 

104. What legal professions would you like to introduce m the Act for purpose of 
ensuring professionalisation of management ? 

103. Do you advocate that the Managing Director should be a professional not holding 
shares beyond a specified limit by way of qualification shares either by himself or 
through his relatives ? 

100. Is it necessary for purpose of professionalisation of management, to insist on 
management by members of certain recognised professions ? 

101. What are the professions which in your view must par lie· 1ate in management ? 

102. Do you suggest any particular level of participation of professional managers ? 

99. What according to you is exact connotation of the .rm 'professionalisation of 
management'? 

Professlonallsatlon of Management 
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Do you recommend the system of voting .hY postal ballot for certain important 
business of the 'company like the following :·: 

(a) election of directors ; 
(b) conversion of private limited-company: into. public limited company and 

vice-versa; · · ' 

]26. 

125. 

t• ri 1 •.I t : I J'r , 

What specific steps would you suggest for preventing canvasing for proxies, even 
if such canavassing is not at the expense of the company? . 

Do you recommend th~.syst~m of postal b~l!ot or direct personal poll or both in 
relation to the meetings of a.. company? if so, can you suggest a viable 
scheme? 

124. 

Do you suggest any modification· in the law relating· to proxy ? If so, please give 
your suggestions. Should the proxy be given a right to speak at annual general 
meeting 7 

123. 

122. 

Drawing your attention to section ·174 do you think the quorum for a meeting 
could be (a) in certain proportion to· the number of members; or (b) in certain 
proportion to the total voting power ? 

What should be the minimum requirement for demanding a poll and whether the 
existing provision in section 179 in this regard needs any change? 

121. 

120. 

Do you agree that the holding of separate statutory meeting (Section I 65) should 
be done away with and the requirements of statutory meeting should be complied 
with simultaneously with the holding 'of the first annual general meeting ? 

Do you think that Secretary of a company should also be statutorily empowered to 
make an application to Central Government to call annual general meeting in 
terms of section 167 of the '.Act'? - :. · ,, . 

119. 

I [, • .- f: ) ',!''• 
Meetings & Proceedings 

=Illustration 

For size 'A' company the. remuneration slab is 'X'. For the purpose of 
minimum remuneration the company will be deemed to be a size 'C' company 
falling under the lower .slab of 'Z'. 

[)1 

1 IS. What· are your views regarding regulation of the remuneration of executives (not 
appointed to the Board of Directors) of a company? Would you like to impose 
any limit? If so. whether it should be only in regard to the salary element or in 
regard to other allowances and perquisites as, well pf such executives? 

I 

117. Do you advocate a pr~visfon· to.":th.e effe~t that mini~um remuneration can be 
automatically paid by a company if the same is within a slab falling within a speci 
fied number of stages below the slab to which the company belongs according to 
its size*? Please specify whether paid-up capital or capital employed should be the 
norm, for determining size, ' · 

' ' 

1J5. Drawing your attention to section 198 of the Act would you consider it desirable 
to allow benefits of gratuity, pension/super-annuation fund, provident fund to 
Managing Directors or whole-time Directors who are paid commission on profits 
only? · 

116. Would you suggest a provision on the Iines of section 108E to the effect that the 
approval to appointment and remuneration should be deemed to have been auto 
matically given unless within a. certain period of the making of application the 
refusal is sent ? 

the perquisities does not exceed a fixed. proportion .of the remuneration falling 
within the prescribed slabs ? 
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163. Should isolated acts of oppression-and mismanagement be sufficient for a comp 
laint and not necessarily continued course of oppressive acts ? · 

135. For prevention-of-oppression and mismanagement can you list out certain ·acts on 
the part of the companyor its officers· Which are prejudicial to the interests of the 
public, the consumer or 'any other category or class which should entitle any mem 
ber of the public representing the whole or any class there of to make a complaint 
with specific facts which should empower the Central Government to take steps to 
bring the matters complaint' of to an 'end?· ' · 

, ::' r 'I '·• 

(a) cases where majority of the shareholders are incharge of management; and 
(b) cases where majority of the shareh'olders .. are. not inc barge 'of management ? 

134. For determination ofthe question of'.',oppres.sion of minority, would you like to 
make a distincrlonby enacting special provisions between:- 

·'' 

'I 

Oppression and Mismanagement 

Would you desire that a ceiling on sitting fees per meeting should be statutorily 
prescribed ? If so, what should be sitting fees? Please indicate your reaction to 
(a) specifying in the Articles of Association Rs. 300 as sitting fees without 
Central Government's approval and (b) empowering the Board to fix sitting fees 
upto Rs. 500 with the approval of the· Central Government, 

I 

133. 

Drawing your atterition to the provisions of section 293(1), please indicate your 
reaction to the requirement of .obtaining consents of the shareholders by special 
resolution. ' · · · · ' 

132. 
.. ( 

I 
131. Would you like a provision to the· effect that disclosures should be made in the 

annual report of the director's interest, direct or indirect financial or otherwise, in 
all transactions and activities of the' business, whether by way of contract or not ? 
Do you think the Board should be authorised statutorily to obtain the disclosure 
of information ? 

130. In place of existing provisions in this behalf would you like a provision to the 
effect that except for specified circumstances, loans and guarantees to directors and 
their associates are completely prohibited ? 

128. Would you recommend a common period of twelve months to be adopted by the 
company for purposes of holding requisite number of Board meetings, holding the 
Annual General Meeting and presentation of annual accounts ? 

129- Would you like. to ensure a specific frequency of Board meetings and that not 
more than certain' period snould elapse between. two Board meetings ? 

. I ' ,- 

Board of Directors/Directors 
,> 

127. What is your view on the restriction· on the managerial powers as suggested in . 
Question No. 126? 

(c) substantial expansion, diversification, establishment of ne'Y unde~taking or 
the disposing of the whole or ~ubst~ntially the whole of the undertaking of the 
company; , , . 

(d) borrowings by the-Board of Directors of the company beyond certain limits; 
and 

(e) effecting change in management, except where such changes are brought about 
through appointment of Government Directors ? 
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{a) the extent to which the corporation has been able to achieve some of the social 
goals while carrying its usual activities; 

(b) the extent to which it has accomplished or is in the process of accomplishing 
any of social objectives quite independent of its usual activities? 

148. WouJd you like an annual social report, in addition to the existing annual report, by 
the Board of Directors, indicating in quantitative as well as qualitative terms, 
supported by facts and figures as far as possible :- 

VIII. Social Audit and Social Report 

147. Do you suggest the doing away with the existing procedure by which condonation 
for delay in filing the charge or and modification thereof has to be sanctioden by 
Company Law Board? Would you like to empower the Registrar of Companies 
to accept registration with additional fee per day of delay? 

146. Do yon suggest that obligation to file particulars of the charge with the Registrar 
should be specified as being equa11y on the company and the person holding the 
charge? 

Charges and Mortgages 

145. Do you envisage any difficulty in providing that all books of accounts to be main 
tained by a company should be kept at its registered office only and in deleting 
proviso to section 209(1)? In the alternative would you like to provide that a 
resolution will have to be passed by a company and filed with the Registrar every 
time it shifts its books of accounts from one place to another ? 

144. Do you advocate the maintenance of minute book, members' register on loose-leaf 
system ? If so, what safeguards would you like to prescribe ? 

143. Do you think the annual returns should contain such other additional information 
and particulars as should do away with the need for giving intimation, sending 
notice, or filing documents or returns with the Registrar from time to time and 
within specified periods ? If so, can you list them out ? 

142. What additional statutory registers would you recommend (e.g. a register showing 
the delegation made by the Board) ? 

141. What changes and streamlining in the existing registers would you suggest ? 

Returns, registers, books of account etc. 

140. Would 'Appraisal remedy' as prevailing in the USA help in protection of minority 
interest ? Should such a right be expressly conferred in the statute ? 

139. Do you suggest that the powers presently exercised by the Courts should be trans 
ferred to any special tribunal or authority ? 

138. Do the existing provisions give sufficient powers to the Courts to deal with cases 
of oppression and mismanagement (section 402 of the Act)? Should the Court's 
powers be enlarged? 
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137. Do the twin requirements viz. alleged acts of oppression and circumstances justify 
ing the winding up of the company throw additional burden on the complaining 
shareholders to make out a case of oppression? If so, should not clause (b) of 
sub-section (2) of section 397 be deleted ? 



Do you think that the determination ofnet profit ro·r different purposes under the 
Act' should formpart of the auditor's'. report itself?' 

J55. 

IX. Accounts and Audit 

154. 

Do you want that the social report by the company should, besides being certified 
by the management, be also verified by i~dependent professional people ? 

Do you think a member of the public should have a right to ask for investigation 
into the affairs of the company showing absolute lack of concern for social good or 
indulging in activities leading to social detriment? 

153. 

Drawing your attention to Question No. 148 to 150 what provisions 'would you 
like to be specifically incorporated for purpose of social audit of the company and 
for preparation of social report annually? 

152. 

What other norms of responsible social behaviour of a corporation would you like 
to prescribe in addition to what is contained above? 

151. 

(a) keeping the environment clean and free from pollution; 
(b) contributing towards the preservation of ecological balance in any manner 

including wild life preservation; 

(c) anything done in the field of rural health and medicine; 
(d) anything done to prevent the ill-effect of Un-planned urbanisation; 
(e) spreading education and literacy; 

(f) improving the level of cultural level of the community; 
(g) anything done in the field of the family welfare; 
(h) donations given, their .. amounts and purposes; 
(i) any measure to provide relief to the poor, the distressed and destitute; 
(j) anything done towards rural upliftrnent including adoption of villages for social 

welfare programme ? 

150. Under 148(b) above, would you like to include the following: 

149. Under Question No. 148(a) above, would you like to include the following : 

(a) complaint from the consumers regarding quality of the product; 

(b) distribution margin as represented by the difference between actual selling 
price and the ex-factory/ex-godown price; 

(c) creditors' turnover ratio and debtors' turnover ratio expressed in terms of 
number of days of credit enjoyed from suppliers an:d allowed to purchasers; 

(d) what the corporation has done for workers' housing, their children's educa- , 
tion, their physical and cultural development and providing them with social 
security; · 

(e) facilities and capacities remaining unutilised; 
(f) maximum and minimum total remuneration received by the highest paid officer 

and the lowest paid worker of the corporation; 
(g) providing employment to the physically, financially and socially handicapped; 
(h) providing technical and managerial training; 

(i) research and development? 

'. 
' 
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, ' 

• ;buA lieu:: .:fouo:l:)A .Xl 
Do you think the matters included in Manufacturingrand Other Companies 

. (Auditors' Report), Orders; 1975 .can be di~~rit\ujt;fj 1~s'.1 ~~w,!feJb,1W(1 sta,tµ~ory 
auditors' report itselfxthe cost.audit .. repor~;Vl5t.11li~ ~~-~~k~9.i:!5\~i%91l§~PoI'f? 

.169. 

·-·: ... 

'(o): unreasonable profit, i,f ~~y. made by. the company and effects thereof on labour 
and consumer; · · ' · - 

(d) contravention, if any, by the company of certai~ specified la~s (e.g. Tax 
Laws; MRTP Act etc. and other Acts dealing with economic offences). 

. . • • ·.1 

In· case you consider that' such obligation should not be cast on statutory auditors, 
what other agency or machinery would you suggest for the purpose.? 

' • . ' • ;> , • ,.) •• ' • .1 l!'t'{ O(l .c , : #:-(I 

Drawin~ your attention' to section 233A; would you m!J··.~i '1fWJs of ~~dit, 
:financial audit, cost audit; social audit, internal audit, ·to tl~0Ml.{i\!f.e{l'11Under that . ? , v • n section . · ·: .". ., ,. 

'l68: . 

(a) 'wastage of national resources by· the company; 

(b) economies of scale achieved and further scope thereof; 

' 
J67. Please indicate your reaction to imposing statutory obligation on statutory auditors 

of a company to include in their report on accounts, any reporting of :- 

~166. Do you think that the provisions of sections 224A and 619B can be combined for 
purpose of determining the question.of appointing the auditors? 

·165. Do you think that some of the Notes appearing below Schedule VI should appro 
priately form part of a cost auditors' report (inventory valuation, for example) 't 

I 

~164. What should be the basis for distinguishing notes amounting to qualifications in the 
auditors' report and the notes forming the part of the accounts as approved by the 
Board? 

·t63. What is your reaction to the present practice of the auditors' qualifying remarks 
on the accounts by way of noteson accounts coming from the. directors? What 
ohanges would you recommend ? · 

162. What should be theJorm in ·which cost accounting information is to be disclosed 'l 

.161. To what extent do you think· the cost audit report, if published, can disclose 
information relating to costs? In case of. publication do you think mention of 
specific figures or data is to be avoided ? · · 

.}60. When do you think cost audit should begin in order to provide along with coat audit 
report a reconciliation of the costing and financial results ? 

·159. Do you think that cost audit should be made a regular annual feature alongside 
the statutory audit? What should be the form in which cost audit report, if 
prescribed, should be given.? 

. ,/ t , 

' '.158. What changes would you .suggest . in the matter of presentation of annual 
accounts? 

157. Do you think any special provision is to be niade in the Act to ensure that adequate 
provision is maintained for timely replacement of fixed assets ? 

156. Do you think: that the Act should provide for. depreciation to be allowed on the 
written down value method as under the Income-tax Act to the· exclusion of any 
other method ? 
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· - ·' '184: . What are, your views oh. the-working of section 58-A of the Act and do you have 
any suggestion for the better working ofthis provision ? 

183.· · -Do you· suggest one comprehensive section dealing with all matters relating to 
dividends including the matters dealt- with in dividend section? 

(a) would you like a distinction ·ti;) ~be drawn between filing and service of 
document ? If so, the distinction may be spelt o~t; 

(b) whether the need for certificate of posting may be deleted from section 
51 ? . 

182. Drawing your attention to sections 51 and 52, 

I 81. Companies registered under section 25 have been exempted from certain provisions 
by Notifications. Would you like them to be recodified ? 

, 180,, Drawmg yourattention to sections 15A and !SB would you like to have amore 
generalised provision in this behalf ? 

Do.you suggest any limitation on, or modification with respect to, the scope and 
the applicability of the Act to any category; class or: type of companies? Would 
you also like to bring in the exceptions made in the Act under various provisions. 
at one place ? 

179. 

Would you like to exempt any State/Union Territory. other than Nagaland regard 
ing applicability of the Act on the same lines as proviso to section I ? 

Miscellaneous XI. 

117. Would you like to make a clear-cut distinction between pena1ty and prosecution 
under the Act; conferring the junsdiction in respect of the former on the proposed· 
Appellate Body and jurisdiction in respect of the latter only with the Courts ? 

176. Do you think it necessary to provide for specific appellate jurisdiction of the High. 
Court and Supreme Court for certain matters arising out of decision of the propo 
sed Appellate Body under the Act? 

175. Do you recommend the establishment of a separate Appellate Body with quasi 
judicial authority for this purpose ? 

174. What alternative to criminal prosecution would you suggest for dealing with techni 
cal and minor violations punishable with fine under .the Act ? 

172. Would you consider the existing set-up of Company Law Board a satisfactory· 
arrangement for administrative action or would you suggest any further body or 
any .changes .in _~he existing set-up ? 

173. Do you think that the powers and functioning of the Central Government under 
the Act should be decentralised to the level of field officers ? If so, please specify 
those powers ? 

171. What are your' views (?n the adequacy or inadequacy of the remedies under the 
existing company law and do you have any suggestion in .this regard ? 

· x,. · Administrative Machinery 

i 70. -· What are the simplifications necessary for the better administration of the two· 
·· Acts? 

QUESTIONNAIRE 



I%. In the light of your answer to Question 195 what according to you should be a 
.. new undertaking" for the purposes of section 22 of the Act? 

in the Act require redefinition ? If so, on what lines ? Are there any other terms 
which you would like to be redefined ? If so, how ? 

(a) dominant undertaking; 
(b) goods: 
(c) inter-connected undertakings; 

( d) undertaking; 
(e) value of assets; 

I 95. Do you consider that the existing definition of - 

194. Do you think any changes are called for in existing definitions contained in the 
Act ? If so, please give your suggestions ? 

I. Concepts and Definitions 

B. MONOPOLIES & RESTRICTIVE TRADE PRACTICES ACT 

193. You may make any other suggestions or comments as are relevant to the subject 
matter. 

I 92. Keeping in view the Terms of Reference of the Committee, give your views on 
what changes are necessary in the Companies Act, 1956 and the MRTP Act, 1969 
which are not covered in your answers above. 

. 191. Do you think that the High Courts also should be empowered to frame rules which 
are not inconsistent with the Companies (Court) Rules, 1959 ? 

190. What are your specific suggestions as to the lines on which the two Acts can be 
simplified 'l 

Xll General 

189. Would you like to suggest any other specific rights and/or remedies being conferred 
on individuals/minority shareholders? If so, please enumerate? 

1S8. Are you satisfied with the present provisions of awarding of fine only for non 
compliance of certain provisions of the Companies and MRTP Acts? What other 
alternatives would you suggest ? 

187, Assuming that system of sole-selling agency is completely abolished, what measures 
would you recommend for streamlining the system of distribution while ensuring 
that channels of distribution do not lead to seepage of corporate revenue and 
increase in costs ? 

186. Do you suggest the elimination of exisnng sections 204 and 204-A and redrafting 
of section 314 to take care of all appointments to office of profit? 
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185. WI1at are your views regarding adequacy or otherwise of the existing provisions for 
·regulating the appointment of the relatives of the Directors to offices/places of 
profit under the company ? Do you think any regulation is necessary. for the 
appointment of relative of executive and the grant of remuneration or other 
allowances to such 12ersonnel ? 



(a) mis-representation as to price at which goods will ordinarily be sold; 
(b) publication of false, misleading, .deceptive advertisement for promotion or sale 

of goods; 

(c) hoarding/cornering of goods; 
(d) agreement to supply or sell a product in short supply only with the condition 

that the purchaser shall purchase specific product, or products of a minimum 
value. 

206. Would you like to expand the scope Of the Act by including unfair trade practices? 
Please indicate your reaction to the inclusion of following as unfair trade practices: 

205. As a consumer protection measure, would you like to extend the scope of the Act? 
If so, what specific aspects would you like to be covered ? · 

Ill. Unfair Trade Practices 

204. In case any restrictive trade practices is to be declared illegal which such practices 
would you like to be so declared? To what extent should they be punishable? 

203. If the practices referred to in the question No. 202 above are not to be so treated, 
would you favour the deletion of the word 'restrictive' occuring in sub-section (l) 
of section 33 of the Act ? 

202. What is your view regarding the suggestion for making the practices referred to in 
clauses (a) to (l) of sub-section (I) of Section 33 of the Act as "restrictive trade 
practices" per se ? 

201. Do you consider that certain trade practices per se restrict competition ? If so, 
please list out such trade practices. 

II'. Restrictive Trade Practices 

.(a) at a price specified by supplier/dealer; 
(b) at a mark-up or discount specified by supplier/dealer; 
(c) at a mark-up not less than a minimum mark-up specified by the supplier/ 

dealer; 
(d) at a discount not greater than maximum discount specified by the supplier/ 

dealer. 

200. Please mdicate your reaction to expanding the scope of the concept of "resale 
price maintenance" to cover resale of goods 

199. In view of the Supreme Court's decision in the TELCO case regarding the registra 
bility of dealership agreements, do you consider any change in the definition of 
"restrictive trade practice" contained in section 2(o) of the Act, is called for ? 

198. Do you consider that the concept of "public interest" envisaged in section 28 of the 
Act is adequate ? If not, how would you like to expand it 'l 

197. Do you favour adoption of any criteria, other than the existing ones, in the Act for 
determining the size of an undertaking (e.g , capital employed, gross fixed assets 
etc.) for the purpose of section 20(a) of the Act ? If so, what should be the cut-off 
limit? 
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213. Do you suggest that the existing law should be changed to provide for prosecution 

v. Power of Commission/Registrar/Director of Investigation/Central Governoent 

211. Do you favour the suggestion that any diversification of the business activities of 
a dominant undertaking by way of taking up the manufacture of a new article 
should have prior approval of the Central Government under the Act ? 

212. Do you consider that provisions of Section 22 of the Act should be made applica 
ble to an undertaking covered under section 20(b) of the Act ? 

210. Do you consider that the present exemption covered by section 21(4) of the Act for 
expansion by non-dominant undertakings in the same or similar lines of production 
covered under the Industries (Development and Regulation) Act, 1951 calls for any 
modification? ]f so, on what lines ? 

(a) the expansion would not result in the market share of the product or the 
services going beyond the existing level; 

(b) the expansion is by way of .replacement, modernisation or diversification 
within the existing licensed capacity and without increasing the share of the 
undertaking in the national total installed capacity for the product and 
involving no fresh investment or only marginal investment in the nature of 
balancing epuipment; 

M the expansion of establishment of a new undertaking is in a field of activity 
specially declared to be exempt for specified period in the interest of the 
national economy; 

(d) the expansion or establishment of a new undertaking by registered undertakings 
is the only feasible alternative following any specific declaration in this behalf 
by the Government; 

(e) where the expansion is shown, according to prescribed form, in resulting 
economies of scale by analysis of cost and technical data; . 

(f) not less than three-fourths of the production resulting from the proposed 
expansion is undertaken to be exported outside India; 

(g) not less than three-fourths of the cost of financing the project is from internal 
resources; 

(h) the undertaking is set-up for collaboration in joint ventures abroad or for 
formation of consortium involving export of products or services on hundred 
percent basis for some specified minimum period; 

(i\ the proposed manufacture, or the rendering of service is in a field where the 
ditsribution of consumption is wholly under the control of the Government; 

(j) the proposed manufacture or expansion is intended to utilise the existing waste 
products/by-products for the manufacture of a new article. 

209. Please give your views on. the following criteria being prescribed in exempting 
registered undertakings from obtaining previous approval of Central Government 
under the Act; 

208. Do you suggest that the undertakings registered under the Act should be allowed 
to expand freely and establish new undertaking if they follow certain prescribed 
guidelines ? 

207. Do you think that the existing explanation of what amounts to substantial 
expansion for purposes of approval under section 21 of the Act should undergo 
any change? 

IV. Substantial Expansion 
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(b) Please indicate your react.ion.to the suggestion that this statutory authority 
should be empowered to institute "class action" on behalf of a section or 
whole of the community and ask for appropriate remedies in favour of indi 
viduals, g~oups or the community? 

and to institute prcceedings before the Commission which sould in turn be clothed 
with powers to bring any matters complained of to an end by approp~iate orders 
and to impose penalty and order imprisonment as per the provisions of law ? 

(i) restrictive trade practices; 
(ii) monopolistic trade practices; 

220. (a) What is your view on empowering the Director of Investigation on setting up 
an independent statutory authority with wide powers to investigate into matters · 
relating to : 

219. (a) Do you think that the Director of Investigation should be charged with the 
statutory duty to investigate into all the prevailing restrictive trade practices 
and monopolistic trade practices on his own and also, on the results of such 
investigation, go before the Commission as applicant/prosecutor? 

(b) Do you think that the offices of the Registrar of Restrictive Trade Agreements 
and the Director of Investigation can be combined into one single office? 

218. At present, the powers of the Commission in respect of restrictive trade practices 
enquired into by it are limited to the passing of the 'cease and desist' order in 
terms of clauses (a) and (b) in sub-section (1) of section 37 of the Act. Do you 
consider it desirable to empower the Commission to award compensation or 
damages to those affected by indulgence of such a practiee by an undertaking ? 

217. Section 37(1) of the Act empowers the Commission to pass mandatory orders 
only in respect of any alleged restrictive trade practices, while sub-section (4) 
thereof empowers the Commission to submit a report to the Central Government 
in respect of any "monopolistic trade practices" which may be indulged in by a 
monopolistic undertaking in addition to a restrictive trade practice. What do you 
think of the suggestion for empowering the Commission to make independent 
investigation and inquiry into not only restrictive trade practices but also into 
monopolistic trade practices indulged in by both monopolistic undertaking and 
others and pass appropriate orders ? 

(a) Do you think that the Commission should have independent power of investi 
gation which should be more clearly specified in section 12(3) of the Act ? 

(b) For this purpose, do you think the Commission should have power to appoint 
inspectors, whether officials or non-officials, all over the country ? 

216. 

Do you think that the present advisory role of the Commission under Chapter III 
of the Act should undergo any change? 

215. 

Do you think that the present administrative machinery of the Commission is 
in adequate to find the existence of monopolistic and restrictive trade practices on 
its own? 

214. 

(i) concentration .of economic power; 

(ii) monopolistic trade practices; and 
(iii) restrictive trade practices ? 

before the Monopolies and Restrictive Trade Practices Commission for violation 
of any specific provision relating to :- 

QUESTIONNAIRE 



230. What is your view regarding the suggestion that the provisions of the Evidence Act 
should not be made applicable to enquiry proceedings before the Commission? 

(a) merger with or take-over of local undertakings; 
(b) international cartels, collusion or boycott or any other monopolistic/restrictive 

trade practices to which the multinational in India is also a party; 
(c) furnishing at regular intervals information as may be prescribed; . 
(d) any special obligation of any kind to the national economy, particularly as · 

regards the use of patents, copyright, technical know-how or any other 
indu stria} property of any kind ? 

' 

Do you think special provision should be introduced as regards monopolistic and/ 
or restrictive trade practices indulged in, or likely to be indulged in, by multinatio 
nal corporations, especially in respect of the following matters :- 

229. 

Do you think the existing classification of goods calls for any rationalisation and 
whether this classification should be in relation to the concept of dominance or for 
all purposes of the Act ? 

228. 

Do you have any specific suggestions regarding issue of public notices by under 
takings under the Act ? 

227. 

VI. Miscellaneous 

Do you think that the MRTP Rules framed by the Central Government are 
adequate? If they require any modification, please suggest the lines on which they 
should be modified ? 

226. 

225 .. Do you think that the Registrar of Restrictive Trade Agreements should be redesig 
nated as Registrar of Restrictive Trade Ptactices and also statutorily charged with 
the duty of investigation-into any prevailing restrictive trade practices, bring the 
results of such investigation on record and go before the Commission as 
applicant•/ prosecutor 't 

224. What machinery would you suggest for the implementation of the order of the 
Commission/Central Government? 

223. Do you think the powers of the Central Government under section 27 of the Act 
can be given to the Commission itself? 

222. Do you think that the powers of inspection and investigation of the CentralGovem~ 
ment under the Companies Act should be combined with the powers of inspection 
and investigation under the M.R.T.P. Act also? 
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221. Would you suggest the establishment of separate Directorate of Inspection and 
Investigation working directly under the Commission? 



, Government Departments/Agencies 

J. The Director General, 11. The Secretary, 
Bureau of Public Enterprises, Ministry of Information and 
Ministry of Finance, Broadcasting, 
Mayur Bhawan, New Delhi. Shastri Bhawan, 

New Delhi. 
2. The Director, 

Stock Exchange Division, 12. The Member, 
Ministry of Finance, MRTP Commission, 
North Block, Travancore House, 
New Delhi-I. Kasturba Gandhi Marg, 

New Delhi. 
3. The Secretary, 

Ministry of Petroleum, Chemicals & 
13. The Registrar, Fertilizers, Shastri Bhawan, 

New Delhi. Restrictive Trade Agreements,, 
Kasturba Gandhi Marg; 

The Secretary, 
New Delhi. 4. 

Ministry of Finance, 
Department of Expenditure, 14. Director of Investigation, 
North Block, MRTP Commission, 
New Delhi. Travancore House, 

Kasturba Gandhi Marg, 
5. The Secretary, New Delhi-I 

Ministry of Finance, 
Department of Economic Affairs, 

15. The Secretary, North Block, 
New Delhi. Planning Commission, . 

Y ojana Bhawan, 
New Delhi. 6· The Secretary, 

Ministry of Industry, 
Udyog Bhawan, 16. The Controller of Capital Issues, 
New Delhi- I. Ministry of Finance, 

North Block, 
1. The Chairman, New Delhi-I. 

Bureau of Industrial Costs & Prices, 
Hans Bhawan, l 7. The Director, (Near Tilak Bridge), 
New Delhi. Advertising & Visual Publicity, 

PTI Building, 
Parliament Street, 

8. The Secretary, New Delhi-I 
Ministry of Commerce, Civil 

Supplies and Co-operation, 
18. The Director General (Adv.) Udyog Bhawan, 

New Delhi-I, All India Radio, 
(Commercial/ Advertising Section 

9. The Secretary, Akashwani Bhawan, 
Parliament Street. Ministry of Labour, New Dehli-1. Shram Shakti Bhawan, 

New Delhi. 
19. The birector General (Adv.), 

10. The Secretary, •Doordarshan', 
Ministry of Steel & Mines, (Commercial/ Advertising Section) , 
Shastri Bhawan, Mandi House, 
New Delhi. New Delhi.· 
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20. The Development Commissioner, 31. The President, 
Small Scale Industries, Institute of Chartered Accountants of 
7th Floor, 'A' Wing, India, 
Nirman Bhawan, P.B. No. 268, 
New Delhi. Indraprastha Marg, 

New Delhi-110001. 

21. The Director General Supplies & 32. International Confederation of Free Disposal, Trade Unions, Parliament Street, Asian Regional Organisation, New Delhi-110001. P-20, Green Park Extn., 
New Delhi-110016. 

22. The Director General Technical 
Development, 33. The President, 
Udyog Bhawan, Institute of Cost & Works 
New Delhi. Accountants of India, 

12, Sudder Street, 
23. The Registrar of Newspapers, Calcutta-700016. 

Tolstoy Marg, 
New Delhi-110001. 34. Indian Consumers' Union, 

Institute of Marketing and 

24. The Director, 
Management, 
62-F, Sujan Singh Park, 

Labour Bureau, New Delhi. 
Simla. 

35. Indian Law Institute, 
25. The Director General, Bhagwan Dass Road, 

Indian Institute of New Delhi-110001. 
Foreign Trade, 
93, Ashok Bhawan, 36. The President, 
Nehru Place, All India Management Association, 
New Delhi. 51-53, Deepak, 

13, Nehru Place, 
26. The Director General, New Delhi. 

National Productivity Council, 
-37. The Director General, Plot 5-6, Institutional Area, 

Lodi Road, National Council of Applied 
New Delhi-3. -Economic Research, 

Parshila Bhawan, 
27. The Dean, 11, Indraprastha Estate, 

National Labour Institute, New Delhi. 
AB-6, Safdarjung Enclave, 38. Institute of Economic Growth, New Delhi-110016. University Enclave, 

Delhi·110007. 
Institutes/ Associations 
(Other than Chambers of Commerce) 39. Indian Institute of Labour Studies, 

'B' Block, 
28. Indian Institute of Economics, 2-E-6, Curzon Road Barracks, 

Himayatnagar, Kasturba Gandhi Marg, 
Hyderabad-29. New Delhi-110001. 

29. The Chairman, 40. The Chairman, 
Consumer Council of India, Management Development Institute, 
27, Saf darjung Road, A~21, Palam Marg, 

Vasant Vihar, New Delhi. New Delhi-110003. 

30. The President, 41. The Secretary General, 
Institute of Company Secretaries of Institute of Marketing & 
India, Management, 
A-1/I 11, Safdarjung Enclave, 62-F, Sujan Singh Park, 
New Delhi~l10016. N,. N Delhi-110003. 
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42. The Indian Institute of Public 53. The President, 
Opinion, Calcutta Stock Exchange Association : 

DGS & D Building, Ltd., 7, Lyons Range, 
Parliament Street, Calcutt a- 700001. 
New Delhi-I 10001. 

54. Mysore Shareholders' Association, 
43. The President, Bank of India Bldg., 

Institute of Secretaries, Kempagowdha Road, 
Lentin Chambers, Bangalore-560009. 
Dalal Street, 
Bombay. 55. Madras Shareholders' Association, 

Room No. 29, 
44. The Registrar, Bombay Mutual Bldg., Annexe, 

· Indian Institute of Public 322/323, Linghi Chetty St.; 
Adrninisration, Madras-600006. 

Indraprastha Estate, 
Mahatma Gandhi Road, 56. National Forum of Shareholders, New Delhi- I. 4, Synagogue Street, 

2nd Floor, 
45. Indian Institute of Management, Calcutta-700001. 

3, Lanford Road, 
Bangalore-560027. 57. Bombay Shareholders' Association, 

Aga Khan Bldg., 
46. Jamnalal Bajaj Institute of Dalal Street, 

Management Studies, Bombay-400001. 
Dadabhoy Naoroji House, 
Plot No. 164, Backbay Reclamation, 58. The Chairman, 
Bombay-20. Indian Investment Centre, 

Jeevan Vihar Bldg., 
47. Indian Institute of Management, -Parliament Street, 

Emerald Tower, New Delhi-110001. 
Diamond Harbour Road, 
P.O. Joka, 59. Economic & Scientific Research · Calcutta-27. Association, 

India Exchange, 
48. The Executive Director, India Exchange Place, 

Delhi Stock Exchange, Calcutta-700001. 
Asaf Ali Road, 
New Delhi-110001. 

60. The Director. 

49. The President, 
Indian Institute of Management, 
Vastarpur, 

Madras Stock Exchange, Ahmedabad-380015. 
322-323, Linghi Chetty Street, 
Madras-600001. 

61. Junior Chamber of Cottage and 
Small Industries, 

50. The President, E-49/6, Phase II, 
Ahmedabad Stock Exchange, Okhla Industrial Estate, 
Ahmedabad, New Delhi-110020. 

51. The President, 62. Federation of Association ofSmall 
Bangalore Stock Exchange, Industries of India, 
Chamber of Commerce Bldg., 23/B-2, New Rohtak Road, 
K.G. Road, New Delhi-110005. 
Bangalore-S, 

63. Association of Small Scale Industries 
s2·. The President, of India, 

Bombay Stock &change, Bombay Life Building, 
Dalal Street, 45, Veer Nariman Road, 
Bom bay. Bombay-400023. 



86. The President, 
National -Front of Indian Trade Unions- 
2, Jawaharlal Nehru Road, 
Calcutta~700013. 

85. The General Secretary, 
Bharatiya Mazdoor Sangh, 
14, Windsor Place, 
New Delhi- I · 1 

84. The General Secretary, 
Centre of Indian Trade Unions, 
172, Lenin Sarani, 
Calcutta-I 3. 

83. The General Secretary, 
Rashtriya Mill Mazdoor Sangh, 
Mazdoor Manzil, 
G.D. Ambekar Marg, 
Bombay-400012. 

82. The General Secretary, 
United Trades Union Congress, 
249, Bepin Behari ,Ganguli St., 
Calcutta-700012. 

81. The General Secretary, 
Hind Mazdoor Sabha, 
Nagindas Chambers, 
.167, P.De'Mello Road, 
Born bay·400038. 

I 
l 
I 
' 

80. The General Secretary, 
All India Trade ,Union Congress, 
24, Canning Lane, 
New Delhi-110001. 

79. The General Secretary, 
Indian National Trade Union 

Congress, 
2/44. Royapettah High Road, 
Madras-14. 

Trade Union Centres 

78. The Chairman, 
Standing Conference on Public 
Enterprises, 
Ist Floor, Chandralok, 
36, 'Jan path, 
New Delhi. 

77. The Navjivan Trust, 
Near Gujarat Vidya Peeth, 
Ahmedabad-14. -, 

76. The Secretary. 
Forum of Free Enterprises, 
Arya Bhawan, 
Jor Bagh, 

- New Delhi-110003. 

I 

L 

75. The Director, 
Indian Social Institute, 
D-25, N.D.S.E. Part II, 
New Delhi-110049. - : 

The Director, , , 
Tata Economic Consultancy Services, 
Oriental House, 
Mangalore Street, 
Bombay·400028. 

74. 

The Director, 
Sbree Ram Centre for Industrial 
Relations, 
5, Sadhu Vaswani Marg, 
New Delhi-110005: 

73. 

J' The Director, 
Xavier Labour Institute, 
P.B. No. 47, 
Jamshedpur.831001. 

12. 

The Secretary, , 
Indian & Eastern Newspapers Society, 
!ENS Building, 
New Delhi-110001. 

71. 

!. 
\ 

j 

All India Institute of Management 
Studies, 

14, Lal Baug Society, 
Vadodara-390004. 

70. 

Fair Trade Practices Association, 
Green Western Bldg., .. 
130-132, Apollo Street, 
Bombay·400023. 

69. 

Employers Federation ofIndia., 
Army & Navy Building, 
148, Mahatma Gandhi Road, 
Bombay-400023. 

68. 

67. All India Organisation of Employers, 
Federation House, 
New Delhi-110001. , 

66. National Alliance of Young 
, Entrepreneurs, 

C-20/B, Green Park Extn., 
New Delhi-110016. 

Small Investors Association, 
D·4, Green Park, 
New Delhi-110016. 

65. 

64. All India Small Scale 
. · · Manufacturer Association, 

14, Garibdas Street, 
Bombay-400023. 

·1 
' 
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87. Hind Mazdoor Panchayat, ~·-~\~. 98. . The NationalChamber of Industry , - 
204, Raja Ram Mohan Roy Rd., and Commerce, 
Born bay·400004. U.P.G.G. Industries, 

P.O. Agra, 

88 The General Secretary, Agra (U.P.). 

United Trades Union Congress, 99. The Merchants' Chamber of 77/2/1, Lenin Sarani, Commerce, Calcutta-700013. 3/1/2, Armenian Street, 
Calcutta-]. 

89. The President, 
National Labour Organisation, 100. The Madura Ramnad Chamber of Gandhi Mazdoor Sevalaya, Commerce, Bhadra, 90-92, East Avanimoola St. Ahmedabad. 2nd Floor, 

Madurai. 
Chambers of Commerce 

IOI. The Federation of Indian 
Chamber of Commerce, 

90. Madras Chamber of Commerce, Federation House, 
Dare House, First Line Beach, Barakhamba Road, 
Post Box No. 35, New Delhi-110001. 
Madras-I ~ 

102. Kanara Chamber of Commerce, 
91. The Southern India Chamber of P.O. Box No. 116, 

Commerce, Mangalore (Kanara Distt.) 
Indian Chamber Buildings, Karnataka State. 
Post Box No. 1208, 
Madras-I. 103. Northern India Chamber or 

j Commerce, 
I Desi Beopar Mandal, 

92. The Punjab, Haryana and Delhi Ambala Cantt (Punjab). 
Chamber of Commerce, 

Phelp Building, 104. Rajasthan Chamber of Commerce Connaught Place, and Industry, New Delhi-lIOOOI. Johri Bazar, 
Jaipur City (Rajasthan). 

93. Orissa Chamber of Commerce and 
Industry, 105. The Andhra Chamber of Commerce, 

Post Box No. 83, Andhra Chamber Building, 
Barabati Stadium, 272/3, Angappa Naicken St., 
Cuttack-I, Madras-I. 

106. The Kashmir Chamber of Commerce, 
94. Jaipur Chamber of Commerce and Srinagar (Jammu & Kashmir). 

Industry, 
Johri Bazar, 107. The Paone Merchants' Chamber, Jaipur City (Rajasthan). 185, Bhawanipeth, 

Poona-2. 
95. Merchant's Chamber of U.P., 

The Inda-German Chamber of 15/57, Civil Lines, 108. 
Kanpur, (U.P.J. Commerce, 

Vulcan Insurance Bldg., 
Vir Nariman Road, 

96. The Coimbatore Chamber of Churchgate, 
Commerce, P .0. Box No. 1689, 

Coimbatore (Madras). Bombay. 

109. The Upper India Chamber of\. 
97. The Indian Chamber of Commerce, Commerce, 

P.O. No. 136, Civil Lines, 
Cochin-2 (Kerala), Kanpur (U.P .). 



133. Cochin Chamber of Commerce and; 
Industry, 

Post Box No. 503, 
Bristow Road, 
Willington Road, 
Island, 
Cocbin-3. 

122. The Maharashtra Chamber of 
Commerce and Industries, 

587/9, Shukrawar Peth, 
Tilak Road, 
Poona-2. 

123. The Saurashtra Chamber of 
Commerce and Industry, 

Mahatma Gandhi Road, 
Lokhand Bazar, 
Bhavnagar (Gujarat). 

124. The Andhra Chamber of Cornmerce.. 
68-B, Rashtrapati Road, 
Secundrabad (AP). 

12s. The Bengal National Chamber of 
Commerce and Industry, 

P-11, Mission Row Extn., 
Calcutta-I. 

126. The Indian Chamber of Commerce.. 
India Exchange, 
Royal Exchange Place Extn., 
Calcutta - I . 

127. Mysore Chamber of Commerce, 
Bangalore (Kamataka). 

128. Marwar Chamber of Commerce, 
5, Haider Building, 
Sajati Gate, 
Jodhpur (Rajasthan). 

129. Agra Merchants Chambers Ltd., 
Bari Kothai, 
Belaganj, 
Agra (U.P.). 

130. Bengal Chamber of Commerce and: 
Industry, 

India Exchange 
6, N.S. Road, 
Calcutta- I. 

131. Orient Chamber of Commerce, 
6, Clive Row, 
Calcutta. 

132. Northern India Chamber of 
Commerce, 

Lucknow. 

115. The Federation of Commerce and 
Industries, 

352, Sultan Bazar, 
Hyderabad (A.P.). 

116. The Associated Chambers of 
Commerce and Industries of 

India, 
Allahabad Bank Bldg., 
17, Parliament Street, 
New Delhi. 

117. The Bharat Chamber of Commerce, 
State Bank Bldg., 
(Bara Bazar Branch), 
Mahatma Gandhi Road, 
Calcutta-7. 

: I '', • ~ 

118. The Hindustan Chamber of 
Commerce, 

14/2, Clive Row, 
Calcutta-I. 

119. The Western U.P. Chamber of 
Commerce, 

Meerut (U .P .). 

120. The Bihar Chamber of Commerce, 
Patna (Bihar). 

121. The Indian Merchants' Chamber, 
Lalji Naranji Memorial, I . 

Indian Merchants Chamber Bldg., 
Backbay Reclamation, Fort, 
Bombay-I. 

I.. 

114. The Surat Chamber of Commerce, 
Surat (Gujarat). 

113. The Maharashtra Chamber of 
Commerce, 

12, Rampart Road, 3rd Floor, 
Fort, Bombay-I. 

112: The Bombay Chamber of Commerce 
, . and Industry, 
•'J M~Hkiiinon Mackenzie's Bldg, 

Ballard Estate, 
Fort, 
Bombay-I 

The1Vizagapat\lm Chamber of 
toilimefbe, 

Visakhapatnam (A.P.). 
'J~~J°i I 

11 I. 

110.'{1 lUn'itedrProvinceS:Chamber of 
Comme'teeptm•1J b 

15/197, CiviJ:11l!.ine's,il - 
Kanpur (U.P.). 
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159. Bar Association, 
High Court of Madhya Pradesh 
Jabalpur, 

158. Bar Association, 
High Court of Kerala, 
Ernakulam. 

157. Bar Association, 
High Court of J & K, 
Srinagar. 

156. 

Bar Association, . .. 
High Ccurr.., • :ri,;~ . .>I.:) 1111<:: .Qi)i 
Calcutta:'l:.D ·~·1:.1..-irJ rn8 ·~\=> 

, :'IJ)r,'.) rlg1 H 
Bar Association, · i; lllnliO 
High Court of Himachal Pradesh 
Simla. 

ISS. 

ls2 B A . -, ?.h!Jq:.<3 h:ubivibal 
. ar ssociauon, 

High Court, _ 
Bangalore. ,:;'{1·;m1;5l .A nrl2 .\o! 

.'.>H:'.JOVbA 
153. Bar Association(. Y!. T) iinubr.M 

High Court: ' 
Botnl:lffylt;ln1.rfoM l1di1m:rl2 iHi2 .8of 

r10 ~')111.J:i~J no 1nr!JJIA) 
154. ~~r AssoJ~t~i:l{n[;qrn~o . 

.. High-1cJfRfi.%r1aM..t1 ra\M o\'.) 
AhDied~\ja'lf.: 11: J llffiisrirn2 ,f:.a 1 

.!::OOOOf\- ~.~dm. 1U 

ISO. Bl!-r Association., ,iJ1;i::wc~A rnB .c()J 
High Comiw:) rlg1 H nsrl i21.:(i.;$1 
Assam, .Nagaland~cbn:ia iuqic;l 
Gauhati. .tuqi..L 

!SI. The Bar AssociMiim;i9f?zl~<\\ro .ool 
Room N~h1iP.1.2 'lu 1rn1,J rfgiH 
Supreme Court Bldg.,.~fot2ni;u 
New Delhi-1. 

.1;1,i1::i::ir.iuA ·1Ltl .Ool 
.!;J.?.1'10 lo : IJJOJ rl~iH 

146. The Supreme Court B!tx·M°$,®iation 
Tilak Marg, 
New Delhi-llO.QP)i.;1;i:ir1r.?.A 11.a .!()I 

.ub .111 l1m,,T 'Ju. Jl1Jo'.) llgiH 
147. Bar Association of Indiaj1b .. M 

AB-21, Mathura Road, 
New Delhi·llOOOh11:i:)rwA nU .!.:o! 

,I :cf:fl 1'> Jrno:) rl~_iH 
148. Bar Association, _ 1; n rnc! 

High Court of'Uttar Pradesh, 
Allahabad .r.o.: .. ::naA if.a .Eo ! 

:11;tJj, l;Jl '!11 nuo:) rl!!iH 
. .11Jqrlbr>l 

149. Bar Association, 
H~· roou t of ~H<JttFll ~.{(t111~1i · t>a 1 

.-1:rr1;·{~-t d r. 'b c~,q 111 I 1ri nuo:J"rr/.1-'t 
_ t:t er ao. 1 ib 1...,. ;: .rrng1 rn;r__,, 

'1 

Bar Associations 

, 145. Comptroller and Auditor General 
of India, 

Indraprastha Estate, 
New Delhi. 

144. Indian Bank Association, 
Stadium House, 
Block 3, 6th Floor, 
81/81. Veer Nariman Road, 
Bombay-20.BR. 

139. Industrial Credit and Investment 
Corpn. of)lndiall!,t~;pmofl .:.1 I 

163, Backbay ReclaroatiiolP, 
Bombay-400020?. 1:d~·>rlv • l \-Qo 

. I 0000t>-'(i:orno8 
· 140. Industrial Development Bank of 

lndja, . J.ro>1t!P~akei'C~¥,rti.H~\1 ·~'.c!rnrJ? .cl 1 
1 Narn:µ,an.fo1ntl.B ~nnwnr!qf3 
Bombayl.,foo'o2i:.11l111JV! l'J'JV .o 1 

. I OOOD:.·'(r>d 11108 

· 141. Industrial Finance Corpn, of India, 
• 1 • i 1 i:i'.Bank Of; BarodaI dBJdg;rJ;. b 'Jfn rl /\ . 0 \ 1 

l6,.Parliam~ntJStte_<ltJ)H<i1f:>11;;5J 
New Delhi-l IOOOli;1uqg.ri;w!:Vt 

.e-o:;rJi;b:imrfA 
.142. Unit Trust of India, 

. Bombay !tif e Bldg., .·u'.) 4·5 c::v~ef~aiimab"Road'!;cJm,,tJ . 111 
BC:mbay-itooo2l''.)v. nu./J rlail-1 

.'tW 10;,. ~:;d/lll .a 
· 143. Life Insurance Corpn. of India, 

Y ogakshema, 
Jeevan Bima Marg, 
Bombay·400021. 

J 
I 
' 

-Financial 

Karnatak Chamber of Commer9.ViW8 
Industry, !J 

Hubli. 
Mysore State, 10) eru rillnl ~HIT .£\ J 
(Karnataka). ,:>.gn r:rl') 

.o-uo ll ri<Jlili;:) 
.b!W.ll '.)'.)Gf •• 9 

lnstitnti011~000~ c-:n n I 1 :g n i.;H 

138. 

Upper Assam Chamber qfCommerce, 
P.O. Jorhat, ·1r.w~b1'/ .2.::) .r:\i 
Assam. .?.1:1b1;l/i 

137. 

.136. 

.135. 

.or: :134. 

ADDRESSBBS TQ. 1WJ:IQ.¥;1~~ill,Q~.mi\I~~I SW'JlTr >l O'l :UJ 

Indian Chamber of Commercel 
P.B. No. 1350, · ria 
Jagadalaya, 1 ~; 
Coimbatore-IS. · o,~ .O,k 

l JJ :iii;'.) 
Kamrup Chamber of Commerce, 
Gauhati (Assam). 

2.2 nd2 
T u cs b fC .1n1ib3 arm am er o ommer?eD 
310/311, Linghi Chettr:~l~~t'i:~/, 
Ist Floor, - VT a: q 
Madras-I. ,, ,rli~cr ~,'.}V, 



160. Bar Association, 170. Shri S.C. Sen, 
High Court of Orissa, Bar-at-law, 
Cutt a ck. C/o Eastern Law House (P) Ltd .. 

54, Ganesh Chandra Avenue, 
16!. Bar Association, Calcutta· 13. 

High Court of Tamil Nadu, 
Madras. 

171. Shri S.S. Kumar, 
162. Bar Association, Editor, 

Company Law Digest, High Court of Bihar, Asaf Ali Road, Patna. P.B. No. 7071, 
163. Bar Association, New Delhi-110002. 

High Court of Rajasthan, 
Jodhpur. 172. C.S. Vidyashankar, 

Madras. 
164. Bar Association, 

High Court of Punjab and Haryaria, 
Chandigarh. Others 

165. Bar Association, 173. The Institute for Social & Economic 
Rajasthan High Court, Change, 
Jaipur Bench, Carlton House, 
Jaipur. Palace Road, 

Bangalore-560001. 
166. Bar Association, 

High Court of Sikkim, 
Gangtok. 174. Bombay Chartered Accountants 

Society, 
Individual Experts 69-71, Ghogha Street, 

Bombay-400001. 

167. Shri A. Ramaiya, 
Advocate, 175. Bombay Mill Owners' Association., 
Madurai (T.N .). Elphinstone Bldg., 

10, Veer Nariman Road, 
168. Shri Shantilal Mohanlal Shub Bombay-40000 I. 

(Author on Lectures on 
Company Law), 

176. Ahmedabad Mill Owners' Association C/o M/s. N.M. Tripathi (P) Ltd., Ranchond Lal Marg, 164, Samaldas Gandhi Marg, 
Bombay-400002. Navrangpura, 

Ahmedabad-9. 

169. Shri C.R. Dalla, 
Bombay Incorporated Law Society, C/o Bar Library Club, 177. 

High Court, High Court New Building, 
Calcutta. Bombay-400032. 
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(v) 

(iii) 

Ci) 

(ii) 

what changes are required to be made in the Companies Act, 1956 to streamline 
the winding up procedures so as to expedite the realisation and distribution 
of assets to the creditors and contributories ; 
whether it is desirable to enact special provisions ·applicable to the Government 
companies as a class so as to exclude the provisions of the Companies Act, 1956 
generally in their applicability to such companies ; 
what adaptations and modifications are necessary in the provisions of the 
Companies Act, 1956, in their application to entrepreneurs in medium and 
small scale sectors carrying on business as joint stock companies ; 
what further changes are required to be made in the Companies Act, 1956, 
regarding the establishment of places of business and operat.ion of foreign com- 
panies in India ; 

what improvements, if any, are required to be made in the present administrative 
structure and procedures regardir.g the enforcement of the provisions of the 
Companies Act, 1956, and the Monopolies and Restrictive Trade Practices 
Act, 1969; 

{vi) what char ges are required tote nn de in the Mcr.r polies and Restrictive Trade 
Practices Act, 1969 in the light of the experience gained in the administration 
and operation of the said Act ; and 

(iv) 

The Ccmmittee has also been requested to consider and report on : 

(a} classification and formation of cc mpanies and the constitution of board of 
directors with special reference to protection of the interests of the shareholders 
who are in minority ; 

(b) exercise of managerial powers, and protection of shareholders' and creditors' 
interests and their relations, inter SE; · 

(c) measures by which workers' participation in the share capital and management 
of companies could be brought about; 

(d' provisions which [are required to be made to prevent mismanagement with 
special reference to safeguarding of company's o"."n interest and the public 
interest; ' 

(e) measures necessary to prcmote prcfessionalisation of management and regulation 
of managerial and executive remuneration commensurate with their responsi 
bilities ; and 

(f) measures by which re-orientation of managerial outlook in the corporate sector 
could be brought so as to ensure the discharge of social responsibilities by 
companies. 

q-he Committee has also been asked to consider the previsions of the Companies Act, 
1956 E.Dd to report tnter alia- 

You must have read in the press that the Central Government has constituted a 
Committee to consider· and report as to what changes are necessary in the Companies Act, 
1956 and Monopolies and Restrictive Trade Practices Act, 1969, with particular reference 
to the mcdifications which are required to be made in the form and structure of the 
Companies Act, 1956, and the Monopolies and Restrictive Trade Practices Act, 1969, so as to 
simplify them and to make them more effective, wherever necessary. · 
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l 

• I 

I do hope that it will be possible for the High Court to send us advice, suggestions, 
so that the Committee may benefit by it. I shall be grateful if the same are sent by the end 
of October, 1977. 

. I have no doubt that there will be many worthwhile suggestions which the High . Court 
would like to be implemented so as to see that the purpose of these Acts is effectuated and 
the problems which are faced by the Courts and by the companies are minimised'. I know 
the Judges have a great demand on their time with their normal daily work in Courts. But 
considering that quite an important part of the Companies Act is really to be administered 
by the High Court, the Committee would be greatly handicapped in its deliberations if it did 
not have the benefit of the views and experience of the High Court. May I therefore, 
request you and your brother Judges to favour the Committee with the advice and sugges 
tions which in your opinion would better subserve the purpose of these Acts. I am enclosing a 
Questionnaire, which the Committee has issued, This may assist, the Hon'ble Judges 
to identify the topics and problems.": Of course, if 'there' are any other suggestions 
and problems not raised in the Questionnaire which you feel the Committee should address 
itself to, I shall/be greatful to receive those suggestions also. 

r-1 ... ) 

You will see from the terms of reference, that not only tis the Committee expected to deal 
with the lacunae and problems that have arisen with regard to the day to day problems 
which have arisen with reference to the two Acts but also has to suggest what further changes 
are necessary keeping in view the requirements of the existing situation. An important part 
of the Company Law which requires to be reviewed in depth is that dealing with the winding 
up procedure. That part has remained unchanged since 1913 and the provisions .need. a 
fresh review so as to ensure early disposal of the winding-up procedures and settlement of 
the claims of the creditors and contributories of the companies in liquidation. - The High 
Courts daily have occasion to administer the Companies Act in a very intimate and extensive 
way. In the actual administration of the Companies Act, more so on the liquidation side, 
experience gained by the Judges would undoubtedly be of great help and assistance to the 
Committee. 

(vii) any other matter incidental or ancillary to the administration of the Companies 
Act, 1956 and the Monopolies and Restrictive Trade Practice Act, 1969, having 
regard to the growth and d,ev~lopment .oftrade, commerce and industry. 

• of, .. - • ~ I 
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All Official Liquidators, 
. Office of Official Liquidators. 

All Registrars of Companies, 
Offices of the Registrars 

of Companies. 

All Regional Directors, 
Company Law Board. 

Officers of the Department 

Management Development Institute, 
F-45, South Extension Part I, 
New Delhi-110049. 

The Jammu & Kashmir Bank Ltd., 
Residency Road, 
Srinagar. 

Dr. C.D. Deshmukh, 
2-2-1850, C.T.I. 
Hyderabad-500768 (A.P.) 

Dr. C.H. Bhabha, 
49, Cuffee Parade, 
Colaba, 
Bombay. 

Shri Tenneti Vishwanathan, 
Ex-Member of Parliament, 
Visakhapatnam-Z (AP). 

Government of Tamil Nadu, 
Industries Department, 
Fort Street, 
Madras. 

Indian Social Institute, 
Lodhi Road, 
New Delhi. 

Federation of Andhra Pradesh, 
Chambers of Commerce & Industries, 
11-6-841, Red Hills, 
Post Box No. 14, 
Hyderabad-560004. 

Vice President, 
Institute of Secretaries 
Dhamapada, 
9/1, 1st Main, 
V, Block, Kumar Park West 
Bang a lore-560020. 

Office of Member 
Audit Board & Ex.-Officio 
Director of Commercial Audit, 
Madras. 

British High Commission, 
New Delhi. 

Secretary General, 
Council of State Industrial Dev. & Inv. 

Corp. of India & Others, 
A3/4, State Emporia Bldg., 
Baba Khadak Singh Marg, 
New Delhi. 

Association of Indian Eng. Industry, 
I 72, J or Bagh, 
New Delhi. 

Secretary, 
Standing Conference on Public Enterprises, 
ChanderJok Building, 
Jan path, 
New Delhi. 

Calcutta Study Circle on Corporate Law & 
Allied Subjects, 

C/o Regional Director, 
Company Law Board, 
Calcutta. 

All India Automobile & Ancillary 
Industries Association, 
80, Dr. Annie Besant Road, 
Worli, 
Bombay-18. 

Federation of Indian Manufacturers, 
17-B/14, W.E.A., 
Karol Bagh, 
New Delhi. 

Mr. Justice J.L. Nain, 
10-A, Nizamuddin West, 
New Delhi. 

Mr. Justice B.R. Tuli, 
Sector-9, 
Chandigarh. 

LIST OF CERTAIN EXPERT BODIES/PERSONS SEPARATELY ADDRESSED 
BY THE COMMITTEE FOR THEIR VIEWS 
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l. 

33. Buckingham & Carnatic Mills Stair Union, Madras. 

V. Trade Unions 

IV. Government Departments/Agencies 

26. Regional Director, Madras. 
27. Official Liquidator, Hyderabad. 
28. Regional Director, Bombay. 
29. Official Liquidator, Delhi. 
30. Registrar of Companies, Delhi. 
31. Regional Director, Calcutta. 
32. Regional Director, Kanpur. 

24. A.V. College, Mayuram, 
25. Institute of Chartered Accountants of India, New Delhi. 

III. Institutions 

) 

8. All India Manufacturers' Organisation, Bombay. 
9. All India Manufacturers' Organisation (Gujarat State Board), Ahmedabad, 

10. Bombay Gumastha Mahamandal, Bombay. 
11. Chandigarh Management Association, Chandigarh. 
12. Citizens' Action Group, Bombay. 
13. Hubli Dharwar Chartered Accountants Association, Hubli. 
14. Indian & Eastern Newspapers Society, New Delhi. 
lS. Indian Non-Ferrous Metals Manufacturers' Association, Calcutta. 
16. Kanpur Press Owners' Association, Kanpur. 
17. National Forum of Shareholders, Calcutta. 
18. Northern India Shareholders' Association, New Delhi. 
19. Small Investors' Association, New Delhi. 
20. Standing Conference on Public Enterprises, New Delhi. 
21. Shareholders' Association, Trichur, 
22. U.P. Shareholders' Association, Meerut. 
23. U.P. Electronic &.Television Dealers' Association, Kanpur. 

II. Associations 

1. Bengal Chamber of Commerce & Industry, Calcutta. 
2. Bharat Chamber of Commerce, Calcutta. 
3. Bombay Chamber of Commerce & Industry, Bombay. 
4. Chamber of Commerce & Industry, U.P., Meerut. 
5. Merchants' Chamber of Commerce, Calcutta. 
6. Madura-Ramnad Chamber of Commerce, Madurai, Tamil Nadu, 
7. Orissa Federation of Chamber of Commerce & Industry, Bhubaneshwar. 

I. Chambers of Commerce 

NAMES OF BODIES/PERSONS FROM WHOM REPLIES WERE 
RECEIVED IN RESPONSE TO. PUBLIC NOTICE 
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45. Alagundgi G.S., Hubli, 
"46. Ayily A. New Delhi. 
47. Arvind R. Parikh, Bombay. 
48. Ashok G. Pratap, Bombay, 
49. Arora S.P., Delhi. 
50. Baghyalakshmi M., Tirupur, 
51. Badri Das Dwani, Calcutta. 
52. Bagaria G.L., Delhi. 
S3. Basu R.N., New Delhi. 
54. Bine Chand, Delhi. 
55. Basant Ram & Sons, Lucknow. 
56. Bose A.K., Calcutta. 
57. Bhargava M.N., Lucknow. 
58. Borkar G.S., Bombay. 
59. Bhattacharjee A., Gauhati. 
60, Bansal R.D., Kasauli (H.P.). 
61. Chojar G.L., Chandigarh. 
62. Durairajan T., Madras, 
63. Dave P.M. 
64. Dixit S.C., Bombay. 
65. Datta J.P., Calcutta. 
66. Dalip Chakravarty, Hooghly. 
67. Dahiben R., Patel. 
68. Dastur J.S., Bombay. 
69. Dhanbhoora S.J.,.Bombay. 
70. Firodia N.K., Poona. 
71. Godbole W.N., Bombay. 
72. Gopalaswamy, New Delhi. 
73. Govind ... raja S.A., Cochin. 
74. Gupta K.N., Delhi. 
75. Gangadhar De. 
76. Govindarajulu G.R., Coimbatore. 
77. Goenka N.K., New Delhi. 

78. Gopalasamy N., Bhopal. 

VII. Individuals 

34. Alembic Chemical Works Company Limited, Baroda. 
35. Balrampur Sugar Company Limited, Calcutta. 
36. I.D.L. Chemicals Limited, Hyderabad. 
37. Kirloskar Oil Engines Limited, Poona, 
38. Mewar Sugar Mills Limited, Bhupalsagar. 
39. Southern Synthetics Limited, Madras. 
40. Walchandnagar Industries Limited, Bombay. 
41. Tamilnadu Transport Development Finance Corporation. 
42. India Tourism Development Corporation Limited. 
43. Council of State Industrial Development and Investment Corporation of India. 
44. Vyas and Vyas Private Limited, Bombay. 

VI. Cerporatlons 
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Gyani G.S., Chandigarh. 
Hariharan T.N., Bombay. 
Hari Ghate. 
Iswar Das Malhotra, Delhi. 
Indra Kulshreshta, Chiruy. 
Ishwar Bhai Desai. 
Jain, D.C., Dehradun. 
Joy Jackot, Trivandrum, 
Jankiraman, A. Bombay. 
Jayshree V. Patel, Vidyanagar. 
Smt. Jyotana B. Shah, Ahmedabad. 
Jhunjhuwala, P.K., Calcutta. 
Jagdish Chander Seth, New Delhi. 
Kantilal Desai, 92-A. Krishnamurthy P.R., New Delhi. 
Mrs. Kumar N.R., Bombay. 
Kalika Prasad, Pathankot, 
Karamchandani R.C., Bombay. 
Krishnamcorthy N., Pondicherry, 
Kaimal C.S.T., Bombay. 
Kale, K.D. 
Kuppuswamy, C.M., Madras. 
Kulkarni K.S., Pune, 
Lal Dewani, Baroda. 
Lohia, R.K., Bombay. 
Murlidhar Desraj Agarwala, Jalpaiguri. 
Mallick, D.K., Bombay. 
Mahna, G.C., New Delhi. 
Mulwani, T.T., New Delhi. 
Mirza, U., Hyderabad. 
Merchant, K.T., Bombay. 
Manjunath, K., Bangalore. 
Malti Laliwala, Rattam. 
Majumdar, S.C., Calcutta. 
Mehra, J.K., C/o Orr. Dignam & Company, New Delhi. 
Maheshwary, M.L., Calcutta. 
Mahadevan, N., Madurai. 
Narasimha Murthy, G.S., Mandya. 
Narsim, S., Almora. 
Narohna, S.T., Bombay. 
Narsimha Acharya S. Gangali. 
Onkar Shankar Gupta, Calcutta. 
Pareek, O.P., New Delhi. 
Prabhu, S.M., Coimbatore. 
Parulkar, S.N. Pune. 
Pugh, T.0., Shillong. 
Puttaistim Ramaiya N., Bangalore. 
Patel, M.J., Bombay. 
B.R. Phause, Bombay. 
Parmeshwaran, A., Palghat, 
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128. Parirnal Das Gupta, Calcutta. 
129. Rameshwar Lal Sharma, Jaipur. 
130. Ravinder Kumar Bhatia, New Delhi. 
131. Raj Kumar Tandon, New Delhi. 
132. Rammohan R., Bombay. 
133. Rajagopalan T.R., Tiruchi. 
I 34. Rajasekhar Shelter, Dharwar. 
135. Raj Ojha, P., Jodhpur. 
136. Raj Gopal, S., New Delhi. 
137. Ramashankar Prasad, Howrah. 
138. Ram Narain Agarwal, Sultanpur. 
139. Rao, V.M., Madras. 
140. Ravisa, K.A., Bombay. 
141. Rakesh Khurana (Indian Institute of Management, Ahmedabad), 
142. Saxena, R.C .. New Delhi. 
143. Sharma, S.G., Trichur. 
144. Shah, S.M., Bombay. 
145. Subramaniam, P.T., Trichur. 
146. Shah, H.S. 
147. Sree Narayana, Muzaffarnagar, U.P. 
148. Sarna, R.S., New Delhi. 
149. Sastry, K.P., Surat. 
150. Shirish H. Pattani, Bombay. 
15 I. Shetty, C. S.S., Madras. 
152. Shiv Kumar Gupta, New Delhi. 
153. Shah, S.P., Naya Nangal. 
154. Satyanarain Rao, K.N., Bangalore. 
155. Shah, N.N ., Gujarat. 
156. Seth, B.H., Bombay. 
157. Sunita Mallick, Hazaribagh (Bihar). 
158. Sahu, V., Moradabad. 
159. Sunith, K. Mallick, Hazaribagh, 
160. Sivasubrahmanyan K.S., Madras. 
161. Spee dare Electricals, Jaipur. 
162. Santhanam T.S., Madras. 
163. Thakkar V.G., Dhanbad. 
164. Tarachand Brij Mohanlal, Delhi. 
165. Thadani N.R., New Delhi. 
166. Ta.xali B.R., Delhi. 
167. Smt. Usha Goyal, Agra. 
168. Vurgese G.I .. , Bombay. 
169. Venkateswaran V, New Delhi. 
170. Smt. Vijayalakshmi Sogani, Jaipur. 
17 l. Vinod K. Singhania, New Delhi. 
172. Vinoo Bhai Apabhai Patel, Vidyasagar. 
173. Vaithishwaran K., Madras. 
I 74. Vishwanathan S., New Delhi. 
175. Vasudeva B. Karnath, Bombay, 
176. Agarwal I.C., Calcutta. 
177. Major B. Ohri. 
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178. Pandey T.N ., New Delhi. 
179. Sukhavaneshar, Madras. 

180. Vidyasankar C.S. 
181. Gae R.S., New Delhi. 
182. Jaini K.A., Ahmedabad. 
183. J.G. Prabhukhmuthan, Bombay. 

184. Sen A.K. 
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34. Institute of Chartered Accountants of India, New Delhi. 
35. Institute of Company Secretaries of India, New Delhi. , · 
36. Institute of Cost and Works Accountants of India; Calcutta. 
37. Life Insurance Corporation of India, Bombay. 

III. lostitutions 

21. Association of Company Secretaries, Executives and Advisers, Calcutta. 
22. Ahmedabad Mill Owners' Association, Ahmedabad. 
23. All India Management Association, New Delhi. 
24. Association of Indian Engineering Industry, New Delhi. 
25. Bombay Study Circle on Corporate Law & Allied Subjects, Bombay. 
26. Bombay Chartered Accountants Society, Bombay. 
27. Bombay Incorporated Law Society, Bombay. 
28. Bombay Shareholders' Association, Bombay. 
29. Calcutta Study Circle on Corporate Law & Allied Subjects, Calcutta. 
30. Company Law Study Circle, Madras. 
31. Consumer Education and Research Centre, Ahmedabad, 
32. Indian Investment Centre, New Delhi. 
33. Madras Shareholders' Association, Madras. 

II. Associations 

19. 

18. 

14. 
13. 

10. 
I I. 
12. 

9. 

7. 

2. 
3. 

1. Associated Chamber of Commerce & Industry of India, New Delhi! 
Andhra Chamber of Commerce, Madras. 
Bombay Chamber of Commerce and Industry t Bombay. 

4. Bharat Chamber of Commerce, Calcutta. 
5. Bengal National Chamber of Commerce and Industry, Calcutta. 
6. Bengal Chamber of Commerce and Industry, Calcutta. 

Cochin Chamber of -Commerce & Industry, Cochin. 
8. Federation of Indian Chamber of Commerce and Industry, New Delhi. 

Federation of Karnataka Chamber of Commerce and Industry, Bangalore, 
Hindustan Chamber of Commerce, Madras. 
Indian Merchants Chamber, Bombay. 
Indian Chamber of Commerce. Calcutta. 
The Madras Chamber of Commerce & Industry, Madras. 
Merchants' Chamber of Uttar Pradesh, Kanpur. 

15. Merchants' Chamber of Commerce, Calcutta. 
16. Maharashtra Chamber of Commerce & Industry, Poona. 
17. ·Punjab, Haryana and Delhi Chamber of Commerce and Industry, New Deihi. 

Southern India Chamber of Commerce & Industry, Madras. (pursuance to oral 
evidence). 
Tamil Chamber of Commerce, Madras. 

20. Upper India Chamber of Commerce. 

I. Chambers of Commerce 
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58. Agarwal O.S., Bombay. 
59. Berarwala F.L., Bombay. 
60. C.H. Bhabha, Colaba, Bombay. 
61. Deodhar V.V., Bombay. 
62. Dhajelb, Bombay. 
63. Mehta D.D., Bombay. 
64. Narinder kr. Khetrapal, Delhi. 
65. Prabhu J.M., Coimbatore. 
66. Ramaiya A., Madurai. 
67. Ramanathan A.R., New Delhi. 
68. Shah S.M., Bombay. 
69. Shah D.D., Bombay. 
70, Vaitheeswaran K., Madras, 
71. V. Sankar Aiy,ar & Co., Chartered Accountants, New DeJhi. 
72. Tholiya B.L., C/o Thohya & Co., Cost Accountants, Bombay, 
74. Ramesh M, Bhatt., Abmedabad. 

VII. Individuals 

56. Indian National Trade Union Congress. 
57. Centre of Indian Trade Unions (pursuance to oral evidence). 

VI. Trade Unions 

47. Atomic Energy Commission, Bombay. 
48. Bureau of Public Enterprises, Ministry of Finance, New Delhi. 
49. Ministry of Labour, New Delhi. 
50. MRTP Commission (Sh. H.M. Jhalla), New Delhi. 
5 l. Registrar, Restrictive Trade Agreements, New Delhi. 
52. Director of Investigation, New Delhi. 
53. Comptroller and Auditor General of India, New, Delhi. 
54. Development Commissioner (Small Scale Industries), Ministry of Industries and 

Civil Supplies, New Delhi. 
55. Ministry of Finance (Stock Exchange Division), New Delhi. . 

V. Government Departf!lents/Ageucies 

41. Bangalore Stock Exchange Limited, Bangalore. 
42. Calcutta Stock Exchange Association Limited, Calcutta, 
43. Delhi Stock Exchange Association Limited, Delhi. 
44. Madras Stock Exchange Limited, Madras. 
45. Stock Exchange, Bombay, 
46. Stock Bxchange.Ahmedabad. 

IV. Stock Exchanges 

38. Institute of Chartered Secretaries and Administrators. 
39. Xavier Labour Relations Institute, Jumshedpur, 
40. Industrial Development Ban~ of India, Bombay. 
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STATEMENT SHOWING THE TOTAL NU:MBER OF PAGES OF 
MEMORANDA RECEIVED 

No. and pages of No. and pages of 
SI. No. Bodies memoranda in response- memoranda in response 

to public notice to questionnaire 

2 3 4 5 6 

I. Chambers of Commerce 7 275 20 1140 

2. Associations 16 134 14 505 

3, Institutions 2 65 7 400 

4- Stock Exchange~ 6 55 

s. Government Departments/ Agencies 7 127 9 259 

6. Trade Unions 2 2. 25 

7. Cornpanies/Corporatlons 11 184 

8. Individuals 141 1298 16 360 

TOTAL 185 2085 74 2744 
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(a) Sh. F. A. A. Jasdanvalla 
(b) Sh. Dara P. Mehta 
(c) Sh. K. V. Shanbhogue 
(d) Sh. R, N. Ratnam 
(e) Sh. A. K. Slvararnakrishnan 
(f) Sh. S. H. Gursahni 
(g) Sh. D. D. Puri 
(h) Sh. C. Balakrishnan 

3. Associated Chamber of Commerce 
& Industry of India •. New Delhi 

3. Indian Merchants' Chamber, 
Bombay 

(a) Sh. V. B. Haribhakti 
(b) Sh. PrataP Bhogilal 
(c) Sh. Y. P. Trivedi 
(d) ·Sh. Ramu Pandit 
(e) Sh. H. Y. Gailendu 

Sh. Hargoblnd (a) Sb. Mahesh Desai 
(b) Sh. Vasant Gupta 
(c) Sh. R. Desai 

2. Director of Investigation, MRTP 
Commission, N. Delhi 

2. Hind Mazdoor Sabha, Bombay] 

Sh. H. M. Jhala Sh. Jeejee Bhoy 

1. Monopolies and Restrictive Trade 
Practices Commission 

1. The Stock Exchange, Bombay 

4 .3 

(a) Sh. S. K. Mitra 
(b) Sh. Shyamal Banerjee 
(c) Sh. S. Suryanarayana 
(d) Sh. V. Kalyanaraman 
(e) Sh. M. P. Pandit 
(f) Sh. H. P. Ray Chaudhnry 

3. Institute of Cost & Works 
Accountants of India, Calcutta 

(a) Sh. S. K. Birla 
(b) Sh. R. P. Mody 
(c) Mrs. J. Singhi 
(d) Sh. M. Chaudhuri 
(e) Sh. P. K. Khaitan 

2. Indian Chamber of Commerce, 
Calcutta 

1. Bengal Chamber of Commarce 
& Industry, Calcutta 

(a) Sh. J. Sen Gupta 
(b) Dr. S. Chakravorty 
(c) Sh. D. K. Basu 
(d) Sh. K. V. Shanbhogue 
(e) Sh. M. Ghosh 

(a) Sh. v, L. Dutt 
(b) Sh. J. V. Samayajulu 
(c) Sh. P. Brahrnayya 
(d) Sh. M. S. Sambasivam \ 

3. Andhra Chamber of Commerce 
Secunderabad 

(a) Sh. V. R. Virmani 
(b) Sh. M. Sundaraman 
(c) Sh. N. Srinivasan 
(d) Sh. M. Swaminathan 

2. Company Law Study Circle, 
Madras 

1. Madras Chamber of Commerce 
& Industry, Madras 

(a) Sh. A. K. Sivaramakrlshnan 
(b) Sh. C. S. Vidyasankar 
(c) Sh. R. N. Rainam 
(d) Sh. M. M. Muthiah 
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Calcutta 
(18th and 19th Jan., '78) 

Delhi 
(3rd to 5th Feb. '78) 

Bombay 
(20th to 22nd Jan., '78) 

Madras 
(16th and 17th Jan., '78) 
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8. Sh. R. S. Gae, 
New Delhi. 

5. Merchants Chamber of Uttar 
Pradesh, Kanpur 
(a) Sh. P. D. Singhania 
(b) Sh. J. Y. Krishnan 
(e) Sh. A. B. Tandon 
(d) Sh. A. P. Jain 
(e) Sh. R. S. Vajpaye 

6. Federation of Indian Chambers of 
Commerce and Industry, N. Delhi 
(a) Sh. H. Singhan 
(b) Sh. R. S. Lodha 
(c) Sh. D. M. Puri 
(d) Sb. 0. P. Khaitan 
(e) Sh. K. C. Mehta 
(f) Sh. C. K. Hazari 
(g) Sb. N. Krishnamurthy 

7. Indian National Trade Union 
Congress . 
(a) Sh. S. L. Passey 
(b) Sh. S. N. Rao 
(c) Sh. P. S. Kbera 

Ramesh Srivastva 

4. Upper India Chamber of Commerce 

(a) Sh. T. Thomas 
(b) Sh. M. L. Apte 

7. Bombay Chartered Accountants 
Society 
(a) Sh. Ishwar Mehta 
(b) Sh. K. c. Narang 
(c) Sh. I. H. Shah 
(d) Sh. H. N. Shah 
(e) Sh. Santilal H, Shah 

8. Bombay Chamber of Commerce 
and, IndUstry Bombay 

6. Bombay Study Circle on Corpo 
rate Law & Allied Subjects 
(a) Sh. M. V. !Yer 
(b) Sh. M. L. Bhakta 
(c) Sh. Divesh Modi 
(d) Sh. E. J. Dastoor 
(e) Sh. Pardivala 
(f) Sb. Pratap Gandhi 

5. Bombay Shareholders' Assn. 
Bombay 
(a) Sh. J.C. Mashruwala 
(b) Sh. C. P. Merchant 
(c) Sh. Tanubhai D. Desai 
(d) Sh. Dhiraj Lal Madan Lal 

(a) Sh. J. P. Thacker 
(b) Sh. D. M. Poppat 

4. Incorporate Law Society 

8. Association of Company Secreta 
ries, Executives and Advisers, 
Calcutta 
(a) Sh. R. L. Bathwal 
(b) Sh. S. R. Dutta 

7 .. Calcutta Stock Exchange Asso- 
ciation Ltd. · 
(a) Sh. S. C. Chaturvedi 
(b) Sh. S. R. Dutt 
(c) Dr. B. D. Ghosh 
(d) Sh. B. Mazumdar 

Sh· R. Krishnan 
Sh. Aloke De 
Sh. M. L. Maheshwari 
Sh. R. N. Bhaduri 

I ;, 

(a) 
(b) 
(c) 
(d) 

4. Institute of Chartered Secretaries 
and Administrators of. India 
Assn, Calcutta 
(a) Sb. P. R. Ray 
(b) Sh. K. V. Shambhogue 
(c) Sh. D. GangulY 
(d) Sh. Aloke De 

s. Bharat Chamber of Commerce, 
Calcutta 
(a) Sh. A. K. Rungta 
(b) Sil. Sripati Singhania 
(c) Sh. R. N. Bangur 
(d) Sh. Mohan Singhi 
(e) Sh. L. R. Puri 

6, Calcutta Study Circle on Corpo 
rate Law & Allied Subjects 

Sh. Basheer Ahmed Sayeed 

8! Civil Liberties Councils, Madras 

7, Madras Shareholders Association 
Madras, 
(a) Sh. V. Papu 
(b) Sh. s. M. B. Easwaran 
(c) Major Vaikundam 
(d) Sh. C. Harlkrishnan 

6. Madras Stock Exchange, 
Madras 
(a) Sh. K. KrishnamoorthY 
(b) Sh. V. K. Sundaram 
(c) Sh. S. Narayanaswarny 
(d) Sh. E. R. Krishnamurthy 

5. Southern India Chamber of 
Commerce, Madras 
(a) Sh. M. V. Arunachalam 
(b) Sh. S. Narayanaswamy 

Sh. T. S. Santhanam 

4. Company Law Advisory Commi 
ttee, Madras 
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Sh. G. S Gupta 

11. U. P. Shareholders' Association 

:;l:l 
!:I 

9. Punjab, Haryana and Delhi i 
Chamber of Commerce & Industry ""' 0 

'ti 
(a) Sh. D. D. Puri 

-~ (b) Sh. Mohindra Puri 
(c) Sh. C. K. Hazari ::i: 
(d) - Sh.M. M. Sabharwal 0 
(e) Sh. V. P. Arya = "d 
(f) Sh. R. Rai 

~ 
(g) Sh. Vined Chandiok 
(h) Sh. Dina Nath 
(i) Sh. M. L. Nandrajog 

t:) 

(j) Sh. D. K. Kapoor ~ .,, 
·l'CI 

10. Standing Conference on Public ""' Enterprises, New Delhi n 
0 

(a) Sh. R. c. Dutt a:: 

~ 
(b) Sh. I. M. Puri 

l:i:I 

9. Rashtriya Mill Mazdoor Sangh, 
Bombay 

(a) Sh. B. N. Datar 
(b} Sh. D. S. Pavasker 

(c) Sb. H. H. Mody 
(d) Sh. S. S. Gurusahnl 
(e) Sh. R. C. Khanna 
(f) Sh. Dara P. Mehta 
(g) Sh. B. P. Gunaji 
(h) Dr. C. J, Dadachandj1 
(i) Sh. Billimoria 

11. Bengal National Chamber· of 
Commerce and Industry, Calcutta 
(a) Sh. S. R. Chakravorty 
(b) Sh. B. P. Roy 

\. 
f' F' 

(a) Sh. D. M. Kothari 
(b) Sh. B. P. Agarwala 
(c) Sh. L. Swaminathan 
(d) Sh. H: P. Agarwala 
(e) Sb. H. L. Somani 
(f) Sh. A. Kothari 
(g) Sh. H. R. Bose 

(a) Sh. C. T. Devara] 
(b) Sh. Loyala Joseph 
(c) Sh. M· Natarajan 

JO, Merchants Chamber of Com 
merce, Calcutta 

10. Small Scale Sick Industries 
Association, Madras 

9. Centre of Indian Trade Unions, 
Calcutta 

(a) Dr. M. K. Pandhi 
(b) Sh. Shanti Shankar Bose 
(c) Sh. Biven Roy 

9. Sh. C. M. Kuppuswamy, 
Madras 

(c) Sh. S. Bhattacharya 
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12. Institute of Company Secretaries of 
India, New Delhi 
(a) Sb. C. R. Shah 
(b) Sh. P. A. S. Rao 
(c) Sh. L. R. Puri 
(d) Sh. T. p, Subbaraman 

13. Sh. K. D. Kale, Secretary India 
Tourism Development Corporation = 0 Limited, New Delhi 0 

14. Sh. Vinod K. Singhania, @ 
U'l 

Delhi m 
"1 

15. IENS, New Delhi f.l 
Sh. J, M. l\fukhiand ~ 

Oil five others 0 
i-j 

16. Sb. A. R. Ramanathan, ta z 
Cost Accountant, New Delhi 0 = :;Q 

17. Institute of Chartered Accountants Cll 
0 

of India, New Delhi 0 

"" (a) Sh. B. L. Kabra ~ e- 
(b) Sb. P. K. Mallik ta 
(c) Sh. N. Srinivasan s 

0 (d) Sh. P. S. Gopa]akrishnan Cll z (e) Sh. A. L'. Majumdar o 
[Q 
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No. of Meeting Date(s) Day (s) 

Ist Meeting '19th September, 1977 1 

2nd Meeting 3rd October, 1977 1 

3rd Meeting 28th and 29th October, 1977 - 2 

4th Meeting 18th and 19th November, 1977 2 

5th Meeting Ist, 2nd and 3rd December, 1977 3 

6th Meeting 14th, 15th and 16th December, 1977 3 

7th Meeting 5th and 6th January, 1978 2 

8th Meeting 2nd February, 1978 1 

9th Meeting 2nd, 3rd and 4th March, 1978 3 

10th Meeting 21st. 22nd and 23rd March, 1978 3 

11th Meeting 5th, 6th and 7th April, 1978 3 

12th Meeting lat, 2nd, 3rd, 4th, 5th and 6th May, 1978 6 

13th Meeting 17th, 18tb and 19th May, 1978 3 

14th Meeting 29th, 30th and 31st May, 1978 3 

15th Meeting 12th to 17th June, 1978 6 

I 6th Meeting Sth to 8th July, 1978 4· 

17th Meeting 26th to 28th July, 1978 3 

18th Meeting I 21st to 23rd August, 1978 3 

19th Meeting 29th August, 1978 1 

TOTAL 53 
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