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The Charity Commissioners have indicated that theyposJeJs a lawmaking role. 
This paper evaluates the extent to which the Commissioners have exercised this 
role in relation to charities for  the advancement of religion, and evaluates this 
role in the light of the Human Rights Act 1998. The analysis draws upon both 
case law and decisions of the Commissioners, in particular the decision of the 
Commissioners to refuse status as CI religious charity to the Church of 
Scientology. 

I. INTRODUCTION 

Since 1960, the Charity Commissioners have had the duty of registering trusts 
as charitable.’ Registration has a number of advantages, most notably fiscal, as 
an institution which is registered as charitable is conclusively presumed to be a 
charity for all purposes.? An essential part of the Commissioners’ function is 
assessing charitable status. The Commissioners have recently articulated their 
perception of this role: 

‘The Chanty Commission has the same powers as the court when determining 
whether an organisation has charitable status and the same powers to take 
into account changing social circumstances - whether to recognise a purpose 
as charitable for the first time or to recognise that a purpose has ceased to be 
charitable. It interprets and applies the law as to charitable status in accordance 
with the principles laid down by the courts.’’ 

The Commissioners do not confine themselves to the application of existing case 
law, but reason by analogy with judicial precedent and their own previous 
decisions to extend, clarify, and refine the law. They have stated an intention to 
articulate and apply legal principles underlying both the cases and their own 

* Thanks to Evadne Grant and Professor Diana Woodhouse, both of Oxford Brookes 
University, and to contributors to a Staff Seminar Paper at Lancashire Law School, for 
comments on earlier drafts of this paper; and to the referees of Legal Studies. 
1. Charities Act 1960. s 4; now Charities Act 1993, s 3. 
2. Charities Act 1993, s 4(1). 
3. Framework for the Review qf the Register ofcharities (1998) Charity Commission 
(hereafter ‘Framewvrk’): Annex D, p 3 1, para 2; see also [ 19661 Ch Comm Rep, para 29. 
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decisions in a manner reminiscent of judicial law making.j The role which the 
Commissioners have outlined is potentially both activist and quasi-j~dicial .~ In 
particular, by indicating a willingness to rely upon their own previous decisions, 
as well as the decisions of the courts, the Commissioners are establishing a system 
of precedent, and hence a role for themselves as law-rnaketxh 

In the following sections we evaluate the extent to which the Commissioners 
have exercised this law-making role in relation to charities for the advancement 
of religion. In Part I1 we outline the key authorities and doctrinal foundations of 
the areas in which the Commissioners have been most active. In Part 111 we 
consider the practice and jurisprudence of the Commissioners, focusing 
particularly on areas where the commissioners have developed or, more 
radically, departed from, the doctrinal foundations outlined in Part 11. A 
comparison between the law in Part I1 and the practice in Part I11 allows us to 
determine whether the Commissioners have adopted an increasingly active law- 
making role, or simply lay claim to such a role. In Part IV we critically evaluate 
this law-making role in the light of the Human Rights Act 1998. Our analysis in 
Parts 111 and IV draws strongly upon the recently published decision of the 
Commissioners in relation to the application for registration by the Church of 
Scientology,’ which is significant not only because it provides a detailed account 
of the Commissioners’ views on key issues in this area, but is also the first public 
decision where the Commissioners have taken into account the implications of 
the Act for charity law. 

11. THE DOCTRINAL FRAMEWORK 

The Commissioners work without either a statutory test for determining 
charitable status, or a clear definition developed by the courts. Criteria have 
instead been drawn from the case law developed upon the preamble to the 
Charitable Uses Act 1601.8 Although this preamble was of no legal force, and 
was repealed in 1960, by that time it had exerted a decisive influence over a 
body of case law.9 In IRC v Pemsel“’ Lord Macnaghton suggested that the existing 
cases where a purpose had been found charitable fell within: 

4. [ 19661 Ch Comm Rep, paras 29,33. 
5. Particularly in an area as controversial as charities for the advancement of religion. 
See C R Barker ‘Religion and charity law’ [ 19991 Juridical Rev 303; F Quint and T Spring 
‘Religion, charity law and human rights’ (1999) 5(3) Charity Law and Practice Rev 153. 
6. Framework: Annex D, p 32, para 8; see also [ 19661 Ch Comm Rep, para 33. 
7. Charity Commissioners ‘Application for registration as a charity by the Church of 
Scientology (England and Wales)’ ( l7/ l  1/1999), hereafter CoS. Available online at 
http://www .charity-commission.gov.uk/pdfs/cosfulldoc.pdf (4/04/00). 
8. Charitable Uses Act 1601, preamble. 
9. This influence may have developed later than is generally appreciated. See G Jones 
History qfrhe Law ofChwity 1532- 1827 (Cambridge: Cambridge University Press, 1969) 

10. IRCvPeriisel [I8911 AC 531. 
p 122. 
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‘four principal divisions: trusts for the relief of poverty; trusts for the 
advancement of education; trusts for the advancement of religion; and trusts 
for other purposes beneficial to the community.’” 

These divisions have been used to develop different legal rules for the different 
heads of charity, particularly regarding the issue of public benefit, as well as 
providing a convenient overview of the cases. The Commissioners make use of 
this taxonomy in their decision-making and guidance to organisations 
considering registration.’* In order to determine whether a particular organisation, 
gift, or trust can claim charitable status as being for the advancement of religion, 
it must satisfy three intimately related tests concerning its primary purpose: it 
must be a religious one; one which will advance the religion; and one the 
achievement of which will produce a public benefit. Of these, advancement has 
not been the subject of Commissioner law-making.I3 Accordingly, this paper 
will consider only the questions of whether the purpose is a religious one, and 
whether it creates a public benefit. 

Is the purpose a religious one? 

Many of the older cases were decided in a context where it was considered 
legitimate to distinguish between the state sect and ‘the schisms of 
nonconformity, the errors of Rome, or the infidelity of Judaism or heathenism’.14 
Today, it is well established that religious purposes are not limited to those of 
the Anglican church. Non-Anglican denominations of Christianity, including 
very small denominations, have been accepted;I5 as has Judaism.I6 Persuasive 
authorities suggest that Islam,” Hinduism,Is traditional Chinese religious 

11. Ibid, at 583. 
12. Consider the letter of the Charity Commission to the Pagan Hospice and Funeral Trust, 
18 April 1996, available online at http://www.demon.co.uk/charities/PHFT/letter- 
from.htrnl(4/04/00). 
13. For the main principles of the cases in this area see Keren Kayemeth Le Jisroel Ltd 
v Commissioners of Inland Revenue [ 19321 AC 650; Oxford Group v Inland Revenue 
Commissioners [ 19491 2 All ER 537; Neville Estates Ltd v Madden and others [ 19621 
1 Ch 832; Re Thackrah [ 19391 2 All ER 4; United Grand Lodge of Ancient Free and 
Accepted Masons of England v Holborn Borough Council [1957] 1 WLR 1080; 
Re Macaulay ’s Estate [ 19431 1 Ch 435 (note); Berry v St Marylebone BC [ 19581 1 Ch 406. 
Cf Re Banfield [1968] 1 WLR 846; Re Pardoe [I9061 2 Ch 184. The Charity 
Commissioners’ application of these principles is largely unexceptional: see [ 19651 
Ch C o r n  Rep, Appendix C, Part A, paras 11 and 16; although see [ 19761 Ch Comm Rep, 
paras 65-68. 
14. F H Newark ‘Public Benefit and Religious Trusts’ (1946) 62 LQR 234 at 235. 
15. See Thornton v Howe (1 862) 3 1 Beav 14; Re Watson [ 19731 3 All ER 678; Re Schoales 
[ 19301 2 Ch 75; and the Irish cases of Re Brown [ 18981 1 IR 423; Jackson v Attorney 
General [1917] 1 IR 332. 
16. Re Michel’s Trust (1 860) 28 Beav 39. 
17. Re Abdul Guny Abdullasa (1936) 5 MLJ 174. 
18. Eg Dwarka Nath Bysack v Burroda Persuad Bysack ( 1879) ILR 4 Cal443. The Indian 
authorities differ greatly from current English authority, but on the point of public benefit 
rather than religious status per se. 
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practices such as Sin Chewi9 and the keeping ofjoss houses,?”Christian Science2‘ 
and Buddhism22 should also be accepted. 

Once the courts move beyond the discipline of a single religious 
~rganisat ion,~~ the question arises of what criteria they should use to determine 
whether a particular purpose is of a religious nature. The key authority is Re 
South Place Ethical Society,24 where an organisation concerned with ‘the study 
and dissemination of ethical principles’ and ‘the cultivation of a rational religious 
sentiment’ was found not to be a religious charity because it was n~n-theistic.?~ 
Dillon J considered the suggestion of Lord Parker in Bowman v Secular Society 
L t P  that any kind of monotheistic theism would be a good charitable trust.*’ 
He was invited to recognise that the law had moved on, and accept that religion 
did not need to be theist, because such qualities as truth, love and beauty were 
sacred, and the advancement of such beliefs was the advancement of religion. 
He declined: 

‘Religion, as I see it, is concerned with man’s relations with God, and ethics 
are concerned with man’s relations with man. The two are not the same, and 
are not made the same by sincere enquiry into the question, What is God? If 
reason leads people not to accept Christianity or any known religion, but they 
do believe in the excellence of qualities such as truth, beauty and love, or 
believe in the Platonic concept of the ideals, their beliefs may be to them the 
equivalent of a religion, but viewed objectively they are not religion.’2s 

The dicta of Dillon J represent the line of English authorities on a number of 
vital points: there must be some form of theism present within the belief system; 
and the characteristics of a belief system are to be determined by the courts, 
who are not obliged to accept the adherent’s view of those characteristics. Thus, 
atheisms are clearly excluded from the definition of religion under the law of 

19. Yeap Cheah Neo v Ong Cheng Neo (1875) 6 LR PC 381. Charitable status was not 
granted, but on the basis of lack of public benefit, rather than because the practices were 
not religious. Against that, Re Yap Kwan Seng (1 924) 4 FMSLR 3 13 and Newark, above 
n 14 at 241, both suggest that this system is not a religious one. 
20. A-G v Thirpooree Soonderee (1 874) 1 Ky 377; Re Low Kim Pong ’s Trust Settlements 
(1938) SSLR 144; Tan Chin Ngoh v Tan Chin Tear (1946) 12 MJL 159. 
21. Re Orr (1917) 40 OLR 567. 
22. Re South Place Ethical Society [ 19801 3 All ER 9 18. 
23. Weiss J ‘Privilege, posture, and protection: “Religion” in law’ (1964) 73 Yale LJ 593. 
24. Re South Place Ethical Society [ 19801 3 All ER 91 8. 
25. This particular organisation was found to be entitled to charitable status under the fourth 
head, other purposes beneficial to the community. See P W Edge ‘Charitable status for the 
advancement of religion: An abolitionist’s view’ (1995) 3(1) Charity Law and Practice 
Rev 29 at 30-31 on the importance of the decision on the advancement of religion. 
26. Bowman v Secular Society Ltd [ 19 171 AC 406 at 449. 
27. The dicta of Lord Parker have sometimes been taken to indicate that only monotheisms 
were recognised as religions under the law of charity (eg Tudor on Charities (London: 
Sweet & Maxwell, 1967) p 59 as cited in A Bradney Religions, rights and laws (Leicester: 
Leicester University Press, 1993) p 133 fn 42). In the light of R v Registrar General, 
ex p Segerdal [ 19701 2 QB 697, albeit not a case simply on charitable status, a move beyond 
monotheisms has now been recognised. 
28. Re South Place Erhicul Society [ 19801 3 All ER 9 I8 at 924. 
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charity. Additionally, if the dicta of Plowman J in Re Watson29 have any meaning, 
belief systems which are adverse to the foundations of all religion, and subversive 
of all morality, are not religions in charity law.30 

It has also been suggested that ‘religion’ requires an element of worship, 
although there is not a strong line of case law supporting this requirement. 
Newark, when proposing the exclusion of this head of charity from any form of 
public benefit test, suggests what he identifies as a strict meaning: 

‘Religion we can define as a doctrine recognising the spiritual sovereignty 
of a Superior Being and which usually enjoins acts which honour or supplicate 
this Being.’31 

This may be a stricter meaning than should be applied to the advancement of 
religion head, which currently has a public benefit test, albeit a loose one. In any 
case, ‘worship’ could be seen as being largely subsumed by the requirement that 
the purpose should advance the religion. In most cases, acts which are capable of 
advancing a particular belief system could be regarded as a form of worship. 

In summary, therefore, a religious purpose is one which meets the objective 
criteria of the courts, which require that there be some theistic element to the 
belief system. Even theistic belief systems may face some difficulties, however, 
if the substance of the system is considered by the court to be subversive of all 
morality. Additionally, although this is by no means as clearly developed in either 
case law or commentary, a system without any practices identifiable as worship 
could also be excluded from the definition. 

Will achieving this purpose provide a public benefit? 

The advancement of religion head is also subject to some form of ‘public benefit’ 
test, although it is of a distinctive kind.32 Some general principles can be brought 
out from the key authorities. 

The gift which forms the subject of the charitable trust must be of a public, 
rather than a private nature, thus excluding, for instance observances which ‘can 
lead to no public advantage, and can benefit or solace only the family itself ,33 

although it does not need to directly benefit a class including non-believers, or 
indeed those antagonistic to the faith,34 and may be part of the religious life of 
only a small group of adherents.35 

29. Re Watson [I9731 1 WLR 1472. 
30. Plowman J characterised this exemption as based on public benefit, but it is doubtful 
whether a court could find that a belief system was simultilneously religious and contrary 
to all religion, as i t  could not, presumably, be contrary to itself. On the possible scope of 
this exemption, see Kinsey v Kinsey ( 1  894) 26 OR 99; D e  Themmines v De Bonneval 
(1828)5R~iss288;BriggsvHarfley(1858) 19LJCh416;Bradneyaboven 27at 122-124; 
H Picarda ‘New Religions as Charities’ (1983) 131 NLJ 436. 
31. Newark, above n 14 at 245. 
32. Cp Newark, above n 14; J C Brady ‘Some Problems Touching the Nature of Bequests 
for Masses in Northern Ireland’ (1968) 19 NILQ 357; J C Brady ‘Public Benefit and 
Religious Trusts: Fact or Fiction’ (1974) 25 NILQ 174. 
33. See Yeap Cheuh Neo v Ong Cheng Neo ( 1875) 6 LR PC 38 1. 
34. Re Manser [I9051 1 Ch 68. 
35. Consider Re Watson [ 19731 1 WLR 1472. 
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The most important case is that of Gilmour v C o ~ t e s , ’ ~  where the House of 
Lords had to consider whether a gift for the purposes of a Roman Catholic priory 
was charitable. The priory consisted of a community of cloistered nuns, whose 
lives were devoted to prayer, contemplation, penance and self-sanctification 
within their convent. They engaged in no exterior works. Counsel for the priory 
argued that the public benefit requirement could be met on a number of grounds. 
Their submissions are indebted to the work of Newark,37 who identified a number 
of consequences of worship which might constitute public benefit. First, that 
the prayers of the nuns constituted a public benefit of a spiritual kind, which, 
although not capable of proof by conventional means, should be recognised by 
the court as objectively true.38 Secondly, that the good example the lives of the 
nuns set to other Roman Catholics served to turn their minds towards spiritual 
matters and thus advanced religion among the public. Where edification was 
suggested as a public benefit, it was for the courts to consider whether the benefit 
was too remote from the public benefit. In this case, ‘[tlhe public is edified by 
the teaching of preachers, and convents such as this provide the preachers with 
their mate~ial’.’~ Thirdly, and a point raised for the first time only in the House, 
that this form of life was regarded amongst Roman Catholics as the highest kind 
of religious life, and, by analogy with the charitable nature of studentships that 
could be taken up only by a small number of individuals but was open to a much 
wider class, could be seen as benefiting all Roman Catholics eligible to put 
themselves forward for the life.4o 

The House were largely in agreement, the leading judgment of Lord Simonds 
being approved by the rest of the House. On the first point, Lord Simonds rejected 
an appeal to the spiritual knowledge of the Lords of A~pea l .~ ’  Significantly, he 
appears to have reinterpreted the argument of counsel as including a point which 
counsel expressly argued was wrong: 

‘It is no doubt true that the advancement of religion is, generally speaking, 
one of the heads of charity. But it does not follow from this that the court 
must accept as proved whatever a particular church believes. The faithful must 
embrace their faith believing what they cannot prove: the court can act only 
on proof. A gift to . . . cloistered nuns in the belief that their prayers will benefit 
the world at large does not from that belief alone derive validity any more 
than does the belief of any other donor for any other p~rpose.’~’ 

The House, therefore, appear to have taken it as read that the courts have no 
jurisdiction to accept some spiritual benefits which are not proven by 
conventional means, and reject others, on the basis that some religious systems 
are true, and others are Rather, they sought to deal with the different issue 

36. Gilmour v Coates [ 19491 AC 426. For the status of Roman Catholic practices 
generally, see Bourne and others v Keane and others [ 19 191 AC 8 15; Re Hetherington 
[ 19901 1 Ch 1. 
37. Newark, above n 14. 
38. Gilmour v Coates [ 19491 AC 426 at 432. Under Newark’s structure, this is the form 
of Divine Bounty he identifies as Grace. 
39. [ 19491 AC 426 at 440; this being what Newark describes as Inspirational Edification. 

41. At446. 
42. At 446. 
43. A point made most clearly by Lord Reid [ 19491 AC 426 at 457. 

40. At 432-433. 
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of whether the courts should treat all religions the same by accepting all spiritual 
benefits, or by rejecting all spiritual benefits. The House opted very firmly for 
rejecting all spiritual benefits." This element of the decision seems inevitable 
in a legal system which no longer wishes to exercise a jurisdiction in spiritual 
truth, but which seeks only to support as charitable activities which benefit the 
public as a whole. It does, however, shift attention from first order benefits from 
religious practices (ie spiritual) to second order benefits from religious practices 
(ie civic, or leading to greater opportunities to gain first order benefits), even to 
the point where the courts will avoid debate about the efficacious or otherwise 
effects of particular spiritual purposes claimed to have an immediate, secular, 
effect.45 This shift poses serious problems for the courts in deciding what 
evidence it should have regard to in determining whether these benefits exist.46 

On the second point, the House judged in this case that the public benefit of 
edification was too indirect to make the gift charitable. Lord Simonds dealt with 
the point very briefly, in terms which suggests he saw this part of his judgment 
as relevant largely only to this set of Lord de Parcq accepted the proposed 
benefit as being too remote, and suggested a further, more general, problem posed 
by religious example as a public benefit: 

'If there were evidence before a court concerning religious acts which the 
creed of a particular church commended, or enjoined as duties, and if it were 
said on behalf of one party to a dispute that these acts resulted in the edification 
of many, and on behalf of another, that they aroused in the hearts of no less 
a number of persons feelings injurious to the advancement of religion, it must 
surely be conceded that no court could properly attempt the task of deciding 
between the disputants. Indeed, it could hardly be desired by the devout 
followers of any creed that such a task should be essayed by a temporal 

A later case suggests that the view of Lord du Parcq, which seems to suggest 
that edification can never form the basis for public benefit, has not been adopted. 
In Neville Estates Ltd  madden^^ a gift to a synagogue was found to be charitable, 
because although the religious group was restricted, its members lived in the 
world and mixed with their fellow citizens, and thus could extend their example 
of religious living to the public at large. As Cross J said: 

'The court is entitled to assume that some benefit accrues to the public from 
attendance at places of worship of persons who live in this world and mix 
with their fellow citizens.'s" 

On the final submission, Lord Simonds rejected a simple analogy between 
education and advancement of religion. and suggested that it would not be 
consistent with finding a community of contemplative nuns to be non-charitable, 

44. See also Re Joy (1889) 60 LT 175; A-G v Delaney ( 1  876) IrR 10 CL 104. 
45. See Re Le Cren Clarke (decd) [ 19961 1 All ER 715 at 723. 
46. See Brady above n 32 at 177. 
47. Gilmour v Coates [ 19491 AC 426 at 446-467. 
48. [ 19491 AC 426 at 453-454. 
49. [ 19621 I Ch 832. 
50. A not dissimilar point, but in relation to literature rather than adherents, can justify 
Re Watson [I9731 1 WLR 1472. 
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but allowing a gift to allow it to be maintained by recruitment from the outside 
world. Lord Simonds’ very brief observations on this point were more briefly 
accepted by Lord de Parcq, and largely repeated by Lord Reid. 

In determining public benefit under this head, then, the courts are faced with 
a number of difficulties. They must discount any metaphysical benefit to the 
public, while equally discounting any metaphysical disbenefit, or secular 
disbenefit which would follow if the metaphysical benefit did not exist. Instead, 
they must restrict themselves to public benefit which is quantifiable in physical 
terms. Accordingly, they must concentrate on second order benefits. This shift 
in emphasis results in the courts treating particular acts or consequences as public 
benefits, without enquiring whether the public actually benefits in the case of 
the religion in question. This shift could result in a core of activities which 
automatically satisfy the public benefit test, and a penumbra of activities which 
are subject to a more rigorous examination. 

111. THE WORK OF THE CHARITY COMMISSIONERS. 

The review of the authorities in the preceding section has demonstrated the 
difficulties facing the Commissioners when called upon to apply the law. In this 
section, we consider the extent to which the Commissioners have developed a 
law-making role in relation to this head of charity. In order to do so, we consider 
how far the decisions of the Commissioners in this area accord with the doctrinal 
principles outlined in Part 11. 

Is the purpose a religious one? 

The Central Register of Charities shows that, inter alia, Jewish, Hindu, Buddhist, 
Sikh, Bahai, Zoroastrian and Jain groups have been registered as trusts for the 
advancement of religion. This list is not closed, and the Commissioners’ new 
system of classifying charities includes religious sub-groups for American 
denominations, other foreign denominations, and non-Christian faiths.s1 The 
Commissioners have recently listed the principles they have derived from case 
law to guide them in determining what may constitute a religion.s2 Some of these 
are more relevant to the issue of, for example, whether a trust advances 
but in essence a belief system must include both a belief in a supreme being 54 

and worship of that being.55 
These criteria, which allow for the recognition of non-Christian beliefs, are 

not derived solely from binding case law. For example, although the courts have 
accepted the principle of non-Christian religions,56 the only binding decisions 

51. The Charity Commission The Charity Commission Classification System (March 
1997) at 26. 
52. CoS 13. 
53. CoS 13, para 8, CoS 14 paras 9-10. 
54. CoS 1, 12 and 21; see also [ 19801 Ch Comm Rep, para 46. 
55. CoS 1,12 and 24; see also the Charity Commission What is a Charity (March 1996) 
para 20. 
56. Bowman v Secular Society Ltd [ 19171 AC 406; Re South Place Ethical Society [ 19801 
3 All ER 918. 
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on this point involve a monotheism, the Jewish faith.S7 The Commissioners have 
stated that although the case law is limited to the recognition of belief systems 
as religions where there is a belief in a ‘personal creator god of the traditional 
monotheistic religions’,58 a belief in a supreme being which was not of this kind 
would be sufficient to constitute a religion59 although belief in a ‘supernatural 
principle’ would not.‘” Thus, the Commissioners have been prepared to go 
beyond a definition of religion mandated by binding authorities to extend the 
definition to cover religions whose inclusion in the law of chanty has largely 
been a matter of dicta and persuasive authorities from other jurisdictions. 

Even more tellingly, the Commissioners are prepared to disregard the ratio 
decidendi of a case where social attitudes have so changed that a modern court 
would not come to the same decision on status as an earlier court. In such 
circumstances the Commissioners have indicated that they feel free to depart 
from the decision of the court.6’ This may explain the decision of the 
Commissioners to register Hindu charities. contrary to Mitjord v Reynolds,‘? 
which held that a trust for the building of a temple in Dakka for worshipping 
idols would not be charitable as it amounted to an idolatrous purpose. Although 
the mbstantive decision of the Commissioners in these cases is to be welcomed 
as more apt to a modern pluralist state than the older cases, it is difficult to 
reconcile with their role as a body bound by the rulings of the courts. 

Although they have departed from judicial authority, the Commissioners have 
not provided clear guidance themselves. The interaction between their decisions 
and the case law is not always explicitly discussed,63 and the relationships 
between different decisions and statements of the Commission are also left 
unspoken. For instance, despite Picarda’s conclusion that it would be fanciful 
to suggest that an altar to Baal or a grove to Diana could be registered as a 
charity,” the Commissioners have recognised the Odinshof, a heathen group 
which worships the Norse god Odin. 

57. Re Michel’s Trust ( 1860) 28 Beav 39; Neville Estates Ltd v Madden [ 19621 1 Ch 832. 
58. CoS 1.5. 
59. cos2.5. 
60. CoS21. 
61. Framework 3, para 1.5. 
62. [I835411 All ERRep33l .  
63. Eg the Universal Order, which described itself as a system of training in universal 
wisdom was refused registration and the West London Humanist Society and the Ethical 
Defence Union were both deregistered: [ 19651 Ch Cornni Rep, Appendix C, Part B(I), 
para 13, Part B(II), paras 1-2 and see also Part A, para 10: a trust for the promotion of 
international brotherhood was not charitable. The reason given, without clarification, was 
that their objects were not for the advancement of religion. it is likely that these decisions 
are based upon the Commissioners’ reading of South Place Ethical Society that it is not 
possible to worship an ethical or philosophical ideal with reverence (CoS 24). At other 
times, relevant binding case law is cited: see [ 19741 Ch Comm Rep, para 66: The Harrogate 
Lodge of the Theosophical Society and Louisa Shaw Trust refused registration on the 
basis of Re M~icairkiy ’s Estate Mucuulay 1’ O’Donnell [ 19431 I Ch 435 (see also Berry v 
St  Mnrlepbone Borough Council [ 19581 1 Ch 406); [ 19641 Ch Comm Rep, Appendix E, 
Pt 11, para 2: the British Society for International Understanding removed from the Register 
upon authority of Re Buxton’s Trusts [ 19621 4 I TC 235. 
64. H Picarda The Law arid Practice Relating to Charities (London: Butterworths, 1995) 
p 1045. 



Religious charities and the juridification of the Charity Commission 45 

The problems with the approach of the Commissioners to this area can be 
demonstrated most clearly by two recent decisions concerning the Church of 
Scientology and the Pagan Hospice and Funeral Trust. In the Scientology 
decision, the Commissioners stated that religious systems were both theistical,bs 
and involved an element of worship - drawing on South Place Ethical Society, 
it was not possible to worship an ethical or philosophical ideal with reverence.66 
These criteria do not, however, adequately justify all decisions taken by the 
Commissioners. For example, some branches of Buddhism are non-theistical, 
yet Buddhist trusts are registered as trusts for the advancement of religion. It is 
unclear what rationale underlies those decisions which appear to fall outside the 
criteria in the Scientology decision. It is probable that the Commissioners have 
taken a number of their decisions on the basis of extra-doctrinal  factor^.^' Society 
is generally assumed to recognise Buddhism, and at least some polytheistic belief 
systems, as religions and the Commissioners have indicated that they will take 
account of public opinion and ‘a common understanding of enlightened opinion’ 
in determining what is charitable.68 In ascertaining public opinion they refer to 
dictionaries, the decisions of other public bodies, and academic ~ o m m e n t a r y . ~ ~  
Relying upon popular consensus as a factor in decision making, however, can 
result in the Commissioners having no coherent structures to draw upon in those 
hard cases where public opinion is divided. Additionally, the methods by which 
the Commissioners gauge public opinion, in particular how they separate 
enlightened and unenlightened opinion without prejudging the case, are subject 
to criticism. Anticipating these objections, the Commissioners have stated that 
they will not allow public opinion to be used as an obstacle to registration.” 
This only partly answers the criticisms, however, as an unpopular group may 
fail to be registered because of a strict application of the legal requirements, while 
a more popular group with identical deficiencies may be registered. For instance, 
the Commissioners have accepted Buddhist trusts despite the requirement of 
theism and worship in the definition of religion. Reliance upon unreasoned obiter 
dicta,” or perceived public opinion, does not indicate whether there should be 
other exceptions to these requirements. 

Turning to Paganism, the Commissioners made some attempt to justify to 
the Pagan Hospice and Funeral Trust (PHFT) why it could not be registered as 
a trust for the advancement of religion. The Commissioners stated that, applying 
R v Registrar General, ex p Segerdal and Re South Pluce Ethical Society, 
Paganism was not a religion. In particular, it was essential that there was a ‘belief 
in and public worship of a Deity with commensurate public benefit. Paganism 
is not recognised as falling within these criteria’. The Commissioners also pointed 
out that Paganism had not been recognised as a religion in the courts. Finally, 

65. CoS 21. 
66. CoS24. 
67. By which we mean factors beyond the application of the doctrinal legal rules of charity 
law; rather than factors beyond the content of the beliefs or fundamental values and rules 
of the belief systems. 
68. Framework Annex E 33, paras 3 and 4. 
69. For an example of this approach, see CoS 19. 
70. Framework, Annex E, p 33, para 4. 
71. Re South Place Ethical Societv 119801 3 All ER 918; R 1’ Registrar General, 
ex p Segerdal [ 19701 2 QB 697. 
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the Commissioners indicated that the term ‘Paganism’ was too uncertain a term 
to constitute a class of beneficiaries. The latter two points can be dealt with 
swiftly. As we have already discussed, the Commissioners do not feel restricted 
by decided cases in granting charitable status, and have moved considerably 
beyond the limited number of religions which have litigated to High Court level. 
As to certainty, although it can be argued with some strength that ‘Paganism’, 
in the sense used by the PHFT, is an umbrella term, rather than a specific term 
restricted to one tradition, this does not necessarily erode certainty. In addition, 
the registration of umbrella organisations indicates that the Commissioners are 
prepared to recognise groups which embrace a ‘variety of traditions and 
allegiances’ in other circumstances - for instance Protestantism or Christian 
ecumenicalism. The key ground for this decision was the definition of religion 
given above, which, as we have noted, is not applied to Buddhist organisations. 

The decision in the Scientology decision turned upon the concept of worship, 
which the Commissioners stated was an essential element of religion, and defined 
as conduct which indicated reverence or veneration for the supreme being and 
submission to the object ~orshipped.~? They rejected defining worship as ‘formal 
observation of the tenets of the belief system or canons of conduct giving effect 
to the belief in q~estion’.’~ The central practices of auditing and training by the 
Church of Scientology did not include reverence or veneration of a supreme 
being and were not akin to acts of worship recognised by English case law. 
Consequently, despite a belief in a supreme being, Scientology was not a religion 
in English law.74 

There are a number of problems with this approach. First, as already indicated, 
the Commissioners are inconsistent in the application of these principles: it is 
unclear that worship in such a sense is always a feature of Buddhism. Secondly, 
as argued before the Commissioners, the requirement of and definition of 
worship is heavily reliant on Judaeo-Christian concepts.’’ Although the 
Commissioners indicated that this requirement was a clear and objective c rite ria,^' 
they can be criticised for an inarticulate drawing upon the traditions of a subset 
of religious systems in order to formulate a requirement applicable to all. Thirdly, 
by shifting one way in which religion can be advanced to the definition of religion 
the Commissioners emphasised one type of religious practice over others without 
clearly indicating why worship is so paramount. The Commissioners considered 
the requirement of worship to be necessary as it maintained the distinction 
between trusts registerable under the third and fourth heads of charity. This was 
desirable as, in their opinion, the presumption of public benefit was appropriate 
only to the former. This suggests that there is something in the nature of 
worshipping which attracts the presumption although no explanation is given 
for this.77 Finally, and perhaps most germane to this paper, the emphasis on 

72. CoS 15. 
73. CoS 24 citing from and rejecting Fellowship of Humanity v County ofAlameda 153 
Cal App 2d 673,3 15 P 2d 394 ( 1957) and The Church of the New Faith v Commissioner 
for Payroll Tax (Vic) (1983) 49 ALR 65 respectively. 
74. CoS25. 
75. See discussion at CoS 22-23. 
76. CoS24. 
77. Ibid. 
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worship in the case law is rather weaker than the emphasis on monotheism, which 
the Commissioners have been prepared to disregard. 

In relation to the definition of religion, then, it would appear that the 
Commissioners have taken their strong law-making role seriously, being 
prepared not only to develop themes from persuasive authorities, but also to 
disregard the ratio decidendi of elderly cases they regard as outmoded. This 
activism has not been matched by development of a clear, coherent ground for 
their findings. In particular, the distinction between circumstances where it is 
appropriate to develop the concept of religion and when it is appropriate to rely 
upon only existing case law, and the distinctions between Buddhism, Paganisms, 
and Scientology, are not as clear as a strong law-making role require. 

Will achieving this purpose provide a public benefit? 

As discussed earlier, there is a presumption that trusts for the advancement of 
religion benefit the The Commissioners have identified two aspects to 
this presumption - that the advancement of religion is beneficial (which we shall 
term ‘the presumption of beneficial effect’), and that the presumed benefit 
impacts upon a sufficiently wide section of the public (‘the presumption of public 
interaction’). The distinction is explicit in the Church of Scientology decision, 
although the Commissioners often conflate the two concepts. In relation to the 
first, the Commissioners stated that: 

‘In deciding whether a gift is for the advancement of religion the court does 
not concern itself with the truth of a religion, a matter which is not susceptible 
of proof ,  . . But when once the religion is recognised as a religion, the 
beneficial nature of a gift for its advancement will be prima facie assumed.”’ 

In relation to the second, they went on to state: 

‘In addition . . . the trust must not only be for the advancement of religion, it 
must also be for the public benefit. This is a question of fact which must be 
answered by the court. . . by means of evidence cognisable by the court. In 
the absence of evidence to the contrary, public benefit is presumed.’*” 

The cases discussed in Part I1 were primarily concerned with whether a particular 
benefit constituted a public benefit. The Commissioners, having categorised a 
particular purpose as for the advancement of religion, will presume that achieving 
this purpose will be beneficial. In theory this presumption can be rebutted by 
evidence. Where there is public contact, again, they will presume that this is 
sufficient to render the benefit public, in the absence of evidence rebutting this 
presumption. In the absence of any public contact, for instance in relation to 
contemplative communities, the applicant may have considerable difficulty in 
establishing that the benefit is of a public nature. 

In the Scientology decision the Commissioners indicated that the 
circumstances in which a presumption of public benefit may be rebutted were 

78. See text at fn 32 above. 
79. CoS 12, para iii. 
80. CoS 13, para iv. 
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not limited to those set out in the case law.8’ Rather, a broad range of factors 
could be taken into account. In relation to Scientology, relevant factors included 
the fact that it was a new religion, that it did not fit the model of established 
religions and the level of public and judicial concern about it.82 Initially, these 
concerns would seem to go to the question of whether the practice identified as 
advancing the religion would produce any benefit at all, rather than whether the 
benefit was of a public kind. This evidence. however, was used to rebut the public 
nature of the benefit, as the Commissioners’ decision focuses on whether the 
central practices of the religious system take place in public. If the issue under 
discussion were the beneficial nature of the system per se, public interaction 
would be irrelevant. 

In deciding whether the advancement of the religion had a beneficial effect, 
the Commissioners have stated that public benefit could be rebutted where a 
religion was subversive of all morality, but that it was for the courts or Parliament 
to determine what public policy required in terms of religious tolerance.83 This 
reticence is marked when contrasted with the Commissioners’ willingness to 
make controversial judgments over the nature of a belief system, and public 
benefit under other heads of charity.84 It may arise from the fundamental 
difficulties in evaluating public benefit discussed in Part 11. 

The benefit derived from the advancement of religion has often been left 
unspecified, but has been described as edification and improving effects,85 
instruction of the public,86 or moral uplift and spiritual ~omfor t .~’  Charities have 
not been called upon to prove these benefits. Consequently, where the practices 
of a religion appear to have a detrimental effect, the Commissioners have no 
means of weighing a demonstrable public detriment against an unproven 
presumption of public benefit. This was demonstrated on the sole occasion upon 
which they attempted to address the issue. In 1974 the Commissioners established 
an enquiry into the practices of the Exclusive Brethren, and in particular the 
practice of the separation of The inquiry found this practice was inimical 
to the public interest and as such, a religion based on that doctrine could not be 
charitable. The Commissioners could, however - 

‘derive no help from any decided court cases to enable them to determine 
whether the consequences which have in some cases arisen from the practice 
of this doctrine are sufficient in themselves to negative the presumption of 
public benefit arising from the establishment of a trust for the advancement 
of r e l i g i ~ n . ’ ~ ~  

81. CoS41. 

83. [ 19761 Ch Comm Rep, p 36, para 9 of Press Release; [ 19811 Ch CommRep, para 72; 
[ 19821 Ch Comm Rep, Appendix C. 
84. Framework Annex A, p 11.  See eg [ 19751 Ch Comm Rep, paras 68-70: New Age 
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85. Re Hetherington [I9901 1 Ch 1 at 12. 
86. Cocks vManners [1871] LR 12 Eq 574 at 585. 
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88. [ 19741 Ch Comm Rep, para 8 1. 
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82. COS 4 1-42. 
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They therefore withheld registration of the trust pending a court’s determination. 
When the matter came before the High Court, Walton J found that a public benefit 
element was present because the Exclusive Brethren proselytised and allowed 
the public to attend their meetings, although he went on to state that, following 
Thornton v Howe,  he was not concerned ‘in any way to evaluate the precise 
amount of benefit’ .w The Commissioners have shown a similar reluctance to 
make judgments as to the balance between beneficial and detrimental impact of 
religions whose charities are already regi~tered,~’ although it seems likely that 
the Commissioners would take account of criminal activities on the basis that 
registration would sanction breaches of the law, rather than by balancing the 
disbenefit of the criminal activity against the presumed benefits. 

Although the Commissioners have proven unwilling to apply their law- 
making powers to the bare question of public benefit, they have substituted for 
most practical purposes a test of public interaction, avoiding the difficulties 
inherent in assessing public benefit. The issue of whether a group interacts with 
the public is susceptible of proof whether the public benefit from such interaction 
is less so. Applying this test, the Cornmissioners have recognised St Cuthbert’s 
Retreat House for members of the clergy9* and the Caldey Abbey community 
as benefiting the community and therefore charitable. In relation to the latter, a 
sufficient level of public benefit existed because the central act of worship of 
the community was held in public and had its effect on the public, the abbey 
church was open to the public at all times and, in addition, priests were sent out 
to serve in parishes on the mainland.93 In relation to the former, the benefit lay 
in enabling ministers to better carry out their public ministry. 

Subsequently, the Commissioners determined that a trust in favour of the 
Church of Scientology was not for the advancement of religion because of the 
lack of public interaction. The Commissioners stated that the question which 
had to be answered was whether the advancement of Scientology benefited the 
public and consequently only those public practices of a religion which could 
be said to advance Scientology would be relevant to the question of public 
benefit. Relying on an apparent concession by the Church of Scientology that 
Scientology was advanced by the core practices of auditing and training they 
concluded that therefore it had to be shown that these activities were public and 
it was irrelevant that other practices were.y4 The Commissioners concluded, on 

90. The Kingston Meeting Rooms Trust (Feltham) Holmes v Attorney General 
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92. [ 19651 Ch Comm Rep, Appendix C, Part A, para 16. 
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[I9341 Ch 162. 
94. CoS 47; given that the Church of Scientology gave evidence that, inter aha, numerous 
religious services were carried out in public (CoS 46) it seems highly unlikely that the 
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the basis that these activities were by their nature private and charges were levied, 
that they did not.y5 It was insufficient that the practice of a religion took place in 
public unless the practice was one by which the religion advanced itself and it 
followed by implication that not all practices of a religion which took place in 
public could be said to advance that religion.y6 

This was an important innovation, which fits poorly with the decided cases. 
As well as discounting the beneficial effects of public religious ceremonies such 
as naming ceremonies and Sunday services which were carried out in p u b l i ~ , ~ ’  
the Commissioners do not appear to have taken into account the case of Neville 
v Mudden,98 where the court assumed that public benefit arose where members 
of a religious order lived in the world and mixed with their fellow 
Similarly, in relation to the Exclusive Brethren, outsiders were not permitted to 
attend the celebration of the Eucharist, presumably a core religious act of 
worship. They could however attend meetings and the Exclusive Brethren also 
occasionally proselytised. Taking these two factors together, Walton J concluded 
that ‘it was quite impossible’ to conclude a lack of public benefit.l‘“ 

This emphasis on the need for public interaction has the effect of shifting 
attention from the central activities of the religion, which may still confer a public 
benefit, to those activities which take place in public. This can most clearly be 
seen in relation to the application for registration by The Society of the Precious 
Blood, whose original objects described it as a contemplative community whose 
first work was intercessory prayer.lO’ The Inland Revenue opposed the 
registration, arguing that their public activities were incidental to the main object 
of the Society, which was contemplation and devotion.Io2 The Commissioners 
found that the work of the community revealed a substantial charitable element. 
A substantial proportion of the members’ time was spent in counselling, 
education, and public prayer.Io3 Additionally, not only did some members of 
the Society live outside the community, but the Society annually accommodated 
200 members of the public, so that the Society could be said to ‘open out and 
reach the public’.I0j The work of the community therefore contained a sufficient 
level of public contact to be charitable. The Society was required to amend its 
constitution to make clear that its objects were the outward charitable activities, 
and that the contemplative activities of the Society were a means of carrying 
out these purposes or were incidental to them.Io5 This amendment was acceptable, 
according to the Commissioners, because its only effect was to more accurately 
reflect the Society’s charitable purposes and activities. 

A number of points arise from this. First, the Commissioners require that ‘a 
charity’s activities should be directed towards the provision of a resource for 
the community, with private benefit to individuals being secondary to that 
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provision and proportionate to it'.'"(' The discussion concerning the Society 
provided an indication of a level of contact with the public which was not 
considered de minimis. Secondly, the Commissioners found, applying Cocks 
v  manner.^'^' and Re Delaney,Iux that the existence of a primary object tending 
towards personal sanctification by prayer and contemplation would not prevent 
a religious order from achieving charitable status if that object was achieved 
through activities which are themselves charitable.Ioy The 'object' of personal 
sanctification amounted to no more than a motive for the charitable work and 
neither the courts nor the Commissioners were concerned with motives."" 
However, it is also evident that if the object of personal sanctification through 
prayer was found to be a true reflection of the primary purpose of the trust, it would 
constitute a bar to charitable status. Thus. in order to be registered, the final version 
of the constitution of the Society of the Precious Blood had to be altered so that 
prayer was relegated from being a 'first work' and primary object, to an incidental 
and ancillary means of achieving charitable objects. Requiring such a reversal in 
emphasis in the substance of the Society's Constitution is indicative of the problems 
of an approach which places emphasis on second order benefits from public 
interaction and discounts first order benefits of religious activity. 

In relation to public benefit, then, the Commissioners have shown some 
willingness to exercise their law-making function. In contrast to the definition 
of religion, discussed above, this function has primarily been exercised in areas 
untouched even by persuasive authority. None the less, the Commissioners have 
established new principles in this area - amongst them the differentiation between 
the presumption of benefit and the presumption of interaction; the emphasis on 
interaction over bare benefit when considering evidence; and the place to give 
public concerns in considering public benefit. 

From the discussion in Parts I1 and 111, we argue that the Commissioners have 
gone well beyond the administrative application of rules established by statute 
and case law, and have begun to exercise a quasi-judicial law-making function. 
In the following section we consider how far the Human Rights Act 1998, by 
incorporating the European Convention on Human Rights into English law, may 
provide grounds for challenges to the Commissioners. 

IV. EVALUATION IN THE LIGHT OF THE HUMAN RIGHTS ACT 1998 

The Human Rights Acts 1998 (HRA) provides that it is unlawful for a public 
authority to act in a way incompatible with the Convention,"I unless bound to 
act as it did by primary legislation."? Claims may be brought by persons who 
could successfully claim to be victims under the rules applied by the European 
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Court of Human Rights."' The term 'public authorities'"' includes the 
Commissioners.IIS Thus, if they have acted contrary to the Convention, the 
Commissioners may be subject to new grounds of legal challenge in respect of 
their registration decisions."' Arguably. as a result, they will be required to 
address a number of problems identified in Part 111. 

Due to constraints of space, it is impossible to determine with confidence the 
full liability of the Commissioners under the HRA. Instead, we focus on identifying 
areas of potential challenge where the jurisprudence of the ECHR supplies at least 
a lever for bodies negotiating with the Commissioners. The Convention rights most 
likely to be invoked against the Commissioners are: art 6, which provides for a 
fair trial; art 9, which guarantees freedom of thought conscience and religion; and 
art 14, which provides a limited non-discrimination guarantee. 

Article 6 

Successful challenges under art 6 would require the Commissioners to correct 
procedural defects in their decision-making process. Although this would not 
directly affect the substantive content of their decisions, it could have a significant 
indirect effect. For example, if the Commissioners were required to give adequate 
public reasons, this would entail more articulate explanations of the rationale 
underlying their registration decisions, encouraging greater consistency in 
reasoning and exposing any errors or unconscious value judgments and thus 
making decisions easier to challenge. 

First it must be established that a dispute as to charitable status between the 
Commissioners and a trust concerns a civil right in order to raise art 6 issues. 
For a right to be recognised as civil, it must first be a recognised right under 
domestic law."' The language of the Charities Act 1993 indicates a right to 
registration, and thence to treatment as charitable."R Three factors suggest to us 
that this legal right is a civil right so as to engage art 6 guarantees. 

In determining whether a right is civil, the European Court will consider the 
content and effects of the right,"' as well as its legislative context."" The 
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exclusion of appeals against the Commissioners from the Order 53 procedure 
suggests, albeit not conclusively, that the context in which the right arises is at 
least not administrative, and probably of a private and civil nature. Secondly, where 
a person is not affected through the exercise of discretionary powers but is claiming, 
as a private individual, a right which flows from the application of specific legal 
rules, it is again more likely that the right would be classified as civil under 
Convention jurisprudence.’?’ This element is met by the fact that the right to 
recognition is, as discussed, a legal one.‘22 Thirdly, rights which are pecuniary or 
economic in nature, or proprietary, are more likely to be classified as civil rights.lz3 
Although the right to registration is neither a pecuniary nor proprietary right, it 
does carry pecuniary consequences and impacts upon the trust’s proprietary 
interests - for instance, through the failure of gifts which fail to satisfy the rule 
against perpetuities which would be valid if the trust were charitable. Non- 
recognition may also deprive it of tax exempt status and may have a detrimental 
impact on the body’s relationship with existing and potential benefactors. 

As a result, art 1, Protocol 1,  which provides that every legal and natural 
person is entitled to peaceful enjoyment of his possessions and shall not be 
deprived of them except in the public interest, may also be relevant. These rights 
have been recognised as civil rights within the meaning of art 6I2j and have been 
deemed to include the right to use the title of certified accountant where inability 
to use it would result in the goodwill in the applicants’ business and their 
professional activities being adversely affected.I2’ Analogies can be drawn 
between this and the refusal of the title of charitable status which can equally 
affect a trust’s ability to raise funds and its relationship with potential 
benefactors’26 although in relation to tax advantages, the right of the state to 
control the use of property in the general interest or to secure taxes and other 
contributions is preserved. 

Against these factors, it might be argued that refusal to register a trust is 
determinative only of status, rather than resolving particular civil rights. The 
European Court, however, has been prepared to extend resolution to 
determinations whose outcome decisively affects the right,127 provided it does 
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so directly rather than in a tenuous fashion."' Thus, a dispute over a right to a 
licence to operate an industrial facility was sufficiently closely associated with 
the right to use one's possessions in conformity with the law's requirements 
because the refusal of the licence would have had an adverse affect on the value 
of the applicant's business, goodwill and contractual  relation^.'^^ Thus, although 
a refusal to register may not directly affect the tax exempt status of a trust, as 
the tax authorities can grant tax exempt status to a non-charitable body,I3" non- 
recognition as charitable is directly decisive of the right to be exempt from the 
rule against perpetuities and directly and negatively affects relationships with 
donors. The impact of the rule against perpetuities gives especial strength to the 
argument, as the European Court have been particularly prepared to treat a 
dispute as involving a civil right where the right at issue can be classified as 
being proprietary in nature."' 

It is certainly arguable, therefore, that the registration process may be 
protected by the guarantees under art 6. The playing out of these obligations 
depends significantly upon the characterisation of the Commissioners. The 
European Court has held that it is not necessary that every stage of a dispute 
must take place before a tribunal which meets the requirements of art 6. The 
initial decision can be taken by an executive or administrative body'32 provided 
that this body is subject to the control of a body which does satisfy art 6, in 
most cases having full jurisdiction over the dispute.L33 However, where the 
initial decision is taken by a court then art 6 must be fully complied with by 
that court.I3' 

The Commissioners have stated that they are answerable to the executive for 
their administrative functions but to the courts for their judicial functions. As 
we have seen, they claim to stand in place of the courts when making their 
decisions. This, together with the increase in precedential law-making power 
we have identified, suggests that the Commissioners may constitute a court when 
determining charitable status. If so, the Commissioners must at that time comply 
with the due process requirements of art 6. The staffing ofthe Commission with 
civil servants, rather than judicial officers, is compatible with the Convention 
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so long as the members of the tribunal remain independent of the executive and 
the parties.’35 Similarly, a tribunal is permitted to carry out non-judicial 
functions,’36 so the range of activities of the Commissioners is compatible with 
art 6.  The procedure adopted by the Commissioners, however, may provide the 
grounds for a number of art 6 based challenges. The Commissioners would be 
under a duty to give reasons for their decisionst3’ although the extent of such 
duty varies depending on the circumstances and there is no requirement to 
give a detailed answer to every argument.I3* In so far as the Commissioners 
fail to explain adequately the reasons for their decisions, they will be in breach 
of art 6 .  In addition, applicants for charitable status do not have the right to an 
oral public hearing nor are decisions often made public, both of which are 
procedural requirements of art 6.139 Most significantly, the principle of equality 
of arms may be infringed as applicants do not have proper access to the full 
range of principles which the Commissioners rely upon when forming their 
opinion,t40 and which would be essential in preparing an application for 
registration. The under-utilisation of the appeals process, discussed below, 
combined with a lack of comprehensive reporting of both internal appeals and 
initial decisions, undermines the development of a coherent body of precedent 
usable by those seeking to challenge the Commissioners’ decisions.t4t 
However, the public dissemination of the unusually detailed CoS decision may 
mark an important change in the approach of the Charity Commissioners. It 
is unlikely that the decision’s public interest significance was the sole reason 
for the manner with which it was dealt. Given the focus on the HRA, it may 
illustrate an increased awareness of the procedural requirements of the 
Convention and art 6.  

If, however, the Commissioners are viewed as simply an executive body rather 
than a court, the appeals process becomes the focus for art 6 analysis. The 
Commissioners operate a system of internal appeals against their decisions.t42 
A person who is or may be affected by the registration of an institution has a 
statutory right to object to it.143 A right of appeal on the full merits to the High 

135. Ringeisen v Austria (1971) 1 EHRR 455; De Wilde, Ooms and Versyp (1971) 
1 EHRR 373; Sramek (1984) 7 EHRR 35 1. 
136. Campbell and Fell v United Kingdom (1984) 7 EHRR 165. 
137. Van de Hurk v Netherlands (1994) 18 EHRR 48; Hiro Balani v Spain (1995) 
19 EHRR 566. 
138. Hiro Balani v Spuin (1 995) 19 EHRR 566. 
139. Le Compte, Van Leuven and De Meyer v Belgium (198 1 ) 4 EHRR 1. 
140. McMichael v United Kingdom (1995) 20 EHRR 205. 
141. It may be argued that the Charity Commissioners are in analogous position to that 
of inferior courts whose decisions are not generally criticised on these grounds. There is, 
however, an important distinction. Inferior courts do not purport to operate a system of 
precedent in relation to their own decisions, and thus lack a formal law-making function. 
142. See ‘Registering a Charity’ Charity Commission, March 1996 para 33-35. 
143. Charities Act 1993, s 4(2): the section provides that regulations shall be made by 
the Secretary of State regulating the procedure of such appeals but to date none have been 
made. The issue of standing to object has been subjected to a restrictive interpretation by 
the Charity Commissioners. See Decisions of the Charity Commissioners ( 1  993) Vol 1, 
1-3. This is especially problematic given that the same test of standing applies to external 
appeals against registration which lie to a judge of the High Court - Charities Act 1993, 
ss 4; for procedure see s 92 of the Charities Act 1993 and RSC Ord 108, r 5 .  
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Court by persons affected, trustees or the Attorney GenerallU exists and may 
remove any basis for arguing that art 6 has been infringed,’45 Owing to cost and 
to the fear of adverse publicity by the institutions seeking registration, neither 
the internal nor external appeals process are frequently used, a circumstance 
which has consistently caused concern to the  commissioner^.^^^ Although it 
might be argued that access to the court is thereby restricted, particularly given 
the absence of legal aid, absence of legal aid in civil proceedings is an 
infringement of art 6 only if, given the complexity of the procedural and legal 
issues, it would be unrealistic for a representative of a trust to conduct an appeal 
without legal representation.14’ 

In conclusion, art 6 may impose requirements upon the Commissioners which 
are not currently being met, if the right to be registered is a civil right, and the 
Commissioners act as a court or tribunal in determining registration. 

Article 9 
The Commissioners recognise that the Convention affords protection to both 
religious and non-religious belief and therefore trusts under the third 
and fourth heads of charity can both fall within the protection of art 9. In the 
Scientology decision, the Commissioners determined that their application of 
the law did not infringe art 9. 

It would be difficult to argue that the refusal to recognise some groups as 
religions or the refusal to recognise a body as charitable per se amounted to 
infringements of art 9.149 Non-recognition does not restrict the freedom of 
thought, belief or religion of the individuals involved in the charity concerned 
nor the freedom to manifest such belief. l S o  The Commissioners accepted, 
however, that refusal to confer charitable status could consequentially impair a 
group’s art 9 right to manifest their religion or beliefs through teaching and 
passing on their message by depriving them of the benefit of tax exempt status 
and exemption from the rule against p e r p e t ~ i t i e s . ’ ~ ~  The Commissioners 
concluded that this could be justified under art 9(2) as necessary to protect the 
rights and freedoms of others but given that they failed to provide a clear analysis 
of whose rights, and which freedoms, were protected,15* it is difficult to evaluate 
this ground for restriction properly. 

144. Chanties Act 1993, s 4(3). 
145. Albert and le Cornpte v Belgium (1983) 5 EHRR 533. 
146. [ 19661 Ch Comm Rep, para 27; [ 19701 Ch Comm Rep, para 23: between 1963 and 
1970, only one appeal had been made to the High Court; [ 19731 Ch Comm Rep, para 6. 
147. Airey v Ireland (1979) 2 EHRR 305. 
148. CoS 9 following Kokkinakis v Greece (1993) 17 EHRR 397. 
149. CoS 10. 
150. Compare, however, the court’s approaches to expressions impacting on religious 
convictions discussed in P W Edge ‘The European Court of Human Rights and Religious 
Rights’ (1998) 47 ICLQ 680. 
151. cos 10. 
152. CoS 39: it seems they may have been considering the rights of recognised charitable 
groups but what these rights were and how they were protected was not properly 
articulated. 
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Even if the Commissioners were to expand on their art 9(2) justifications 
properly, art 9 is not satisfied by the simple production of a justification to set 
against the infringed right. Rather, under art 9(2): 

‘Freedom to manifest one’s religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic society 
in the interests of public safety, for the protection of public order, health or 
morals, or for the protection of the rights and freedoms of others.’ 

We would argue that the restrictions flowing from the Commissioners’ definition 
of religion are not prescribed by law, due to the poor level of access to the product 
of their law-making process. The Commissioners have sought to minimise the 
problem of access, stating that in the vast majority of cases there is no doubt as 
to whether a trust was charitable or not and therefore criticisms are relevant only 
in relation to a small number of charities which are ‘on the borders of what the 
law regards as charitable’ . I s 3  For a body undertaking administrative application 
of the law, this approach might be justified by reference to competing claims 
for limited resources. The position of a law-making body is, however, quite 
different, especially in an adversarial, precedent based system where border- 
line cases are just those most likely to contribute to the law. These problems of 
access flow from an inadequate system of reporting for high profile decisions; 
and the limited utility of the Central Register for lower profile decisions, and as 
a means of extracting general principles. 

The Commissioners publish accounts of decisions which they consider to be 
of particular interest or which set a guiding principle. Between 1960 and 1995 
these formed part of the Commissioners’ Annual Report to Parliament. Since 
1995, Reports of Decisions have been published separately. Although the reports 
are the main source of insight into the reasoning of the Commissioners, the 
information provided has limitations. First, the reports are partial: the great 
majority of decisions remain unreported.’54 Although most systems of reporting 
involve a selection process, there is an important distinction between court 
reporting and the reports of the Commissioners. In the English legal system, a 
variety of generalist and specialist reports have arisen. Commissioners’ decisions, 
however, are reported only by the Commissioners themselves, and the pool from 
which they select is not made available to others. Thus, the selection of cases to 
report is carried out by a single organisation. Additionally, with the switch away 

153. [ 19731 Ch Comm Rep, para 2. 
154. Although the same criticism has been levelled against the under-reporting of court 
decisions, there is a significant difference in the degree of under-reporting: in 1980,23% 
of Court of Appeal decisions were reported and 70% of those of the House of Lords and 
Privy Council: M Zander The Law Making Process (London: Butterworths, 5th edn, 1999) 
p 247. In contrast, the reports of the decisions of the Commission are a trickle: in 1966, 
whilst still in the initial flood of applications for registration, 63,500 charities were 
registered and 800 applications were rejected: of these four of the former and eight of the 
latter were briefly reported: [ 19661 Ch Comm Rep, para 74, Appendix A. In 1996,10,000 
charities were registered and a similar number removed from the register: [ 19961 Ch C o r n  
Rep, para 74. Of these one was reported: [ 19961 Ch Comm Rep, para 60-65. No figures 
are available for the number of applications which are rejected or withdrawnhot pursued 
but out of an approximate average of 9,000 applications per year, around 65% are 
successful (authors’ conversation with the Chanty Commission, 18 April 2000). 
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from the annual reports, the publication of decisions by this organisation has 
become irregular. Secondly, decisions which are reported are rarely accompanied 
by a proper exposition of the underlying rationale or identification of the 
authorities relied upon. In most cases the report of the decisions is closer to the 
level of the Times Law Reports than one of the full reports. Consequently, 
identification of the principles underlying the decision, and thus the reach of 
the decision as a precedent, is often difficult. The decision of the Commissioners 
to provide a detailed, 50 page report on their decision in relation to the Church 
of Scientology is very much the exception to this practice. 

Turning to the Register, when we began to explore this field, we identified 
the Central Register of Charities as a valuable resource. Although the Register 
could only serve as a partial record, as it does not record applications which 
have been refused registration, we hoped that a search of the Central Register 
of Charities could ascertain what religious systems had been recognised as 
religions for charitable purposes, and what activities were perceived as being 
for the advancement of religion. We considered it unlikely that the Register 
would provide useful guidance on the question of public benefit, as the Register 
records only what applications have been found charitable, not the detailed basis 
for that finding. We intended to use this information to help determine the extent 
to which the Commissioners’ practice diverged from the case law. The Register 
proved a poor source of legal data. The remote search facilities do not utilise 
the new classification system adopted by the Commissioners.’ss As a 
consequence, detailed searches are impractical. A search for charities for the 
advancement of religion provides, for instance, a massive list of such charities 
in alphabetical order. There are no facilities for refining this search to, for 
example, a list of non-Christian religious charities. As such, the remote search 
is of limited value, especially when compared with remote facilities in relation 
to court decisions proper. A search at the dedicated terminals at the Commission 
is intended to allow for more refined enquiries. For example, it should be possible 
to carry out a search for a list of non-Christian religions. However, at the time 
of writing, even this version of the Register did not accurately reflect the new 
classification system and search results were neither comprehensive nor 
correct.Is6 While errors in the Register may well be corrected over time, lack of 
detail in Registry entries is less likely to be amended. Although the aim of the 
new system was to ensure access to more detailed information, including the 
activities in which a charity is engaged,Is7 a search against many charities reveals 
only that they are for ‘the advancement of religion’, with no indication given of 
which religion or how it is advanced. 

The Commissioners have committed to publishing their organisational 
guidance on the Internet, which might be of assistance in clarifying some of the 

155. Charity Commission The Charity Commission Classijkation System (March 1997). 
156. A large number of non-Christian religions have been assigned individual codes in 
the classification system but a residual category entitled ‘Non-Christian religions’ have 
been assigned the codes B2.10.200 and B 1.60.200 (ibid p 26): these codes are entered 
into the computer and should result in a list of all charities with that code. In fact, in relation 
to the former there were only two results, one of which had nothing to do with religion 
and the latter yielded no results. 
157. Above n 155, p 5 .  
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principles relied upon by the Commission’s staff in reaching their decisions, 
but this exercise is presently at a skeleton stage and it will not address the need 
for a more comprehensive system of reporting of the Commissioners’ decisions. 
At the moment, the Commissioners may be in a position where their restrictions 
on art 9 rights are not prescribed by law. In particular, the Human Rights Act 
itself suggests that any infringement of art 9 rights exercised by religious groups 
should be the subject of especial scrutiny. Section 13( 1) of the Human Rights 
Act provides: 

‘If a court’s determination of any question arising under this Act might affect 
the exercise by a religious organisation (itself or its members collectively) of 
the Convention right to freedom of thought, conscience and religion, it must 
have particular regard to the importance of that right.’ 

Article 14 

The incorporation of art 14 may have a fundamental impact on the substantive 
content of the Commissioners’ decisions both in relation to the requirement of 
worship, which, as discussed in Part 111, has been identified by the 
Commissioners as a constituent feature of religion, and in relation to the 
application of the test of public benefit. 

Article 14 provides: 

‘The enjoyment of the rights and freedoms set forth in this Convention shall 
be secured without discrimination on any ground such as sex, race, colour, 
language, religion, political or other opinion, national or social origin, 
association with a national minority, property, birth or other status.’’58 

This does not constitute a general protection against discrimination on the 
grounds of religion,’59 but rather a protection against such discrimination in 
respect of Convention rights. Although art 14 requires the facts to fall within 
the scope of a substantive Convention right, it does not require a violation of 
the substantive right. Instead: 

‘a measure which in itself is in conformity with the requirements of the Article 
enshrining the right or freedom in question may, however, infringe this Article 
when read in conjunction with Article 14 for the reason that is of a 
discriminatory nature.’ I6O 

158. ECHR, art 14 (our emphasis). 
159. Abdulaziz, Cabales and Balkendali v United Kingdom (1985) 7 EHRR 471. See 
generally Belgian Linguistics Case (1968) 1 EHRR 252. Endorsed as of general application 
in Ireland v United Kingdom (1978) 2 EHRR 25; Liberal Party v United Kingdom (1 980) 
4 EHRR 106; Gay News and Lemon v United Kingdom (1982) 5 EHRR 123; App 9369/81 
v United Kingdom (1983) 5 EHRR 58 1 ; Rasmussen v Denmark, (1984) 6 EHRR 5O;Airey 
v Ireland (1979) 2 EHRR 305; X v United Kingdom (1 978) 3 EHRR 63; Dudgeon v United 
Kingdom (1980) 3 EHRR 40. 
160. Belgian Linguistics Case ( 1  968) 1 EHRR 252; National Union of Belgian Police 
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Not every instance of differential treatment is discrimination, provided that a 
justification of that treatment can be established. This will fail if the distinction 
has no objective and reasonable justification, or there is no reasonable 
relationship of proportionality between the means employed and the aim sought 
to be realised.16' 

Although in practice, the Commission and court have generally avoided using 
art 14 to substantially extend the protection offered to the religious adherent by 
the Convention,16' in some recent cases the Commission have based their opinion 
on art 14 operating in conjunction with art 9.''' If this trend was followed the 
current practice of the Commissioners may be open to an art 9/14 challenge in 
a number of situations: first, where a group is recognised as religious but 
charitable registration is refused on the basis that there is no public benefit as in 
the case of enclosed orders; secondly, where a group is required to satisfy the 
fourth head of the Pemsel test in order to gain recognition as a charity, despite 
being based upon a belief system protected by art 9. As a consequence the group 
may have to satisfy more rigorous tests in order to gain the benefits of charitable 
status. 

In relation to the first point, in the Scientology decision, in so far as differential 
treatment was acknowledged, the Commissioners argued that it did not fall foul 
of art 14. The test of public benefit constituted a reasonable and objective 
justification for discrimination and was lacking in ambiguity.'6J A public 
dimension was an essential element of charity and where a public dimension 
was lacking it was rational to state that an organisation was not charitable.lh' 
Differential treatment therefore was not based on the difference in the belief 
systems or religions of the organisations, which may well have fallen foul of 
the European Court's view that 'a distinction based essentially on a difference 
in religion is not acceptable','66 but on an objective public criteria. The 
Commissioners' conclusion is, however, flawed. They fail to recognise that there 
is a great deal of ambiguity in the test of public benefit, as is evident from their 
own analysis in which they conflate the concept of a public dimension, which, 
for example, would distinguish between enclosed orders and registered charities, 
with public beneficial effect, which does not. As we have seen, some religious 
organisations are registered where there is no proof of benefit at all, whilst others, 
which differ only in that they do  not interact with the public, are excluded. The 
Commissioners could respond that the difference between the two groups is that 
enclosed orders confer no benefit cognisable by law whereas the celebration of 
a religious rite in public does confer such a benefit. But this does not answer the 
question of why the law should assume benefit in one case and not the other nor 
whether it is justified in doing so. A distinction based on interaction with the 
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public, rather than public benefit, may not be a reasonable and objective way of 
testing for charitable status as it does not appear necessary to further a legitimate 
objective. 

In relation to the distinction between recognition under the third and fourth 
heads, the Commissioners again accepted that differential treatment existed but 
glossed over the fundamental nature of this differen~e.’~’ The Commissioners 
stated that it was ‘based on accepted certainty . . . based on experience that (trusts 
for the advancement of religion) will lead to public benefit unless there is 
evidence to the contrary’.Ibx In the absence of any evidence of benefit, it is unclear 
what experience the Commissioners were referring to. The ‘accepted certainty’ 
seems more a legal invention than a statement of fact and the Commissioners’ 
position little more than an argumentum ad antiquitam. Following historical 
convention can only be rational and objective where rational and objective 
reasons underlie the way in which it has developed and been applied. These 
reasons have proved difficult to perceive. 

In view of potential art 14/art 9 challenges, the Commissioners may also have 
to review, or at least further explain, their emphasis on worship as a constituent 
of religion and the confinement of its meaning to reverence, veneration or 
submission to a Supreme Being. As discussed in Part 111, this has had the effect 
of defining religion, and thus access to the benefits enjoyed by religious trusts, 
by reference to the practices of one sub-group of religions to the detriment of 
others. In the CoS decision, the Commissioners failed to establish reasons for 
this differential treatment which could amount to an objective and reasonable 
justification. 

It would seem, therefore, that use of art 14 in conjunction with art 9 may 
pose some significant problems for the Commissioners and the courts.16y 
Assuming that the current application of the presumption of public benefit 
infringes the Convention, it may be necessary to apply the presumption to all 
trusts falling within the scope of art 9 or alternatively to withdraw the 
presumption and require proof of benefit in all cases. The latter option in 
particular calls into question the viability of a separate category of trusts for the 
advancement of religion and would mark a radical reform of the law of charity. 

It may be, however, that the European organs will be prepared to distinguish 
between organisations founded to advance religion, and those founded to 
advance conscience. We discuss this below. If that is the case, it may be possible 
for the Commissioners to defend much of their current practice. At the very least, 
however, the extent to which they justify differential treatment for those seeking 
to exercise rights falling within the ambit of art 9 will need to improve. 

Standing, forum and form 

In support of the argument that religion may stand in a separate category from 
other belief systems a distinction has already been drawn between art 9 rights 

167. CoS 39. 
168. Ibid. 
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basis that tax exempt status and a non-charitable trusts property rights were interfered 
with in a discriminatory fashion: see MacGregor v UK [ 19981 EHRLR 354. 
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in that, under Convention law, a legal, as opposed to natural, person can exercise 
the right to freedom of r e l i g i ~ n " ~  but not to freedom of con~cience. '~' Under 
art 34 of the Convention any person, non-governmental organisation or group 
of individuals have standing to bring claims if they are victims of an unlawful 
act under the Convention. On the other hand, the HRA states that a person can 
bring a claim if he is the victim of an unlawful act.'72 A person includes bodies 
corporate and unin~orporated.'~' Where a group is non-religious the domestic 
regime converges with that under the Convention as only a private person can 
exercise and consequently suffer and bring an action for an infringement of their 
right to freedom of thought and conscience. On the other hand, in relation to 
claims for infringement of religious rights and art 6 rights, the HRA permits a 
narrower category of claimants than that provided for in the Convention. It has 
been recognised in Convention jurisprudence that churches and denominational 
charities have interests of their own to protect under arts 9,'74 14,'75 and 6,'76 and 
therefore have standing to bring proceedings. This would not be possible under 
the domestic legislation as a trust is neither a legal nor a natural person and would 
therefore be excluded from bringing a claim in its own right. 

This problem might be circumvented if the courts are flexible in relation to 
the question of either what constitutes a person andor who is a victim of an 
unlawful act, allowing claims to be brought by trustees, those involved in the 
work of the trust or those who stand to benefit from the trust. Such an approach 
would comply with their obligation to read legislation in a way which is 
compatible with Convention rights as far as p0ssib1e.l~~ To establish standing it 
would be necessary that such persons were considered to be actually and directly 
affected by the failure to recognise a trust as charitable and not merely 
representatives of an interest group which do not have the right to bring a claim. 
Alternatively, it would be necessary for trusts to adopt legal personality by 
becoming companies limited by guarantee, a tactic adopted by the Church of 
Scientology.''* Whilst this would allow trusts to bring claims based on breach 
of freedom of religion or under art 6, it would not, under Convention law, allow 
them to bring claims for breach of freedom of conscience arising out of failure 
to register them under art 9 although such an anomaly could be resolved by a 
more generous approach by the domestic courts. A further consideration is that 
requiring a body to conform with domestic requirements concerning legal 
personality before it could bring any action for infringement of its Convention 
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rights in domestic courts could amount to a breach of Convention rights in itself, 
in particular, of art 6 and the right of access to a ~ o u r t . ” ~  

Section 7 of the Human Rights Act 1998 provides that proceedings may be 
brought against a public authority ‘in the appropriate court or tribunal’. At present 
no rules have been made regarding which courts and tribunals will be appropriate 
for any particular claim. The action against the public authority may take the 
form of a private law action in damages for breach of statutory duty imposed 
upon public authorities by the HRA. The HRA also anticipates that some 
challenges will be made by way of judicial review.”’ In relation to judicial acts, 
proceedings can be brought by way of appeal or judicial review or in another 
forum prescribed by rules:Isl again no such rules have yet been made. Given 
that a means for review of Commissioners’ decisions already exists by way of 
appeal to the High Court, it seems likely that this would be the appropriate forum 
for an action in relation to human rights infringements by the Commissioners. 

An important question here is whether the action will take the form of judicial 
review, an action for breach of statutory duty or review by way of an appeal. It 
is submitted that, assuming that the present framework of judicial review remains 
substantially unaltered, it will be inappropriate to challenge the allegedly 
unlawful act by means of judicial review. The Commissioners do not exercise 
an administrative discretion. Their role is quasi-judicial.Ix2 They purport to apply 
and to be bound by the law and to stand in the place of the courts. When the 
decisions of the Commissioners are considered by the courts, no questions arise 
of the judiciary usurping the role of the executive. Consequently the safeguards 
and limits contained in an action for judicial review are neither necessary nor 
appropriate. Their decisions should be, and at present are, subject to review on 
the merits by the High Court. 

It would seem appropriate for proceedings arising out of breach of Convention 
rights by the Commissioners to be brought by way of appeal. Under the Act, 
this method of challenge is presently available only in respect of judicial acts. 
These are defined in the legislation as a judicial acts of a court including acts 
done on the instructions or on behalf of a judge.lR3 The Commissioners do not 
constitute a court in domestic law, although as we have noted that Convention 
may so characterise them, and they could only bring themselves within this 
section if it could be argued that they made their decisions on behalf of a judge. 
This is a possible interpretation of the statutory language although it seems 
somewhat strained given that they do not act on behalf of one judge but rather 
stand in place of the courts in general. The issue is more than academic as, first, 
if challenges could be brought in this way, duplication of proceedings would be 
avoided as they could form an additional ground of appeal under the existing 
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procedure. Secondly, if the decision making power of the Commissioners were 
categorised as judicial acts, damages could only be awarded against them where 
they had not acted in good faith.IH4 

Given the probable inappropriateness of judicial review and failing a finding 
that the decisions of the Commissioners are judicial acts, the action would have 
to be framed as one for breach of statutory duty unless rules were made under 
the Act which provided otherwise. The forum would probably be the High Court 
as it is thought that the court which will hear the proceedings under the Act will 
be that which exercises an analogous jurisdiction at present.l*' 

V. CONCLUSIONS 

The convergence of active, law-making, Commissioners with the introduction 
of the Human Rights Act 1998 into English law has opened up fascinating 
possibilities. We have discussed above how the Commissioners have developed 
a strong law-making role without securing the mechanisms necessary for 
ensuring proper access to their jurisprudence. This may ground a variety of 
challenges under the Human Rights Act. At the same time, the substantive 
decisions of the Commissioners may also be open to challenge as contrary to 
Convention rights. 

To some extent, the decisions of the Commissioners can be justified by 
relation to the case law of the courts. In particular, the distinction between theism 
and non-theism is well established in the cases. The Commissioners cannot, 
however, rely upon this established body of law to oppose Convention values. 
First, as we have already indicated, the Commissioners have taken an 
increasingly liberal approach to existing cases, so that some element of decision 
making seems attached to every obedience to the formal rules of precedent. 
Secondly, the Human Rights Act creates a statutory duty for the Commissioners 
to respect Convention rights. In the Church of Scientology decision the 
Commissioners have misinterpreted the scope of their forthcoming obligations 
under the Act. Noting that states are allowed a margin of appreciation in applying 
Convention principles, they appeared to conclude that binding English authorities 
fall within this margin and are therefore good law. They were therefore only 
bound to apply Convention principles where they were 'free' to do so, ie where 
the domestic authorities were ambiguous.'86 However, current law is not in 
compliance with the Convention and it will be no defence to an action for breach 
of Convention rights for the Commissioners to plead that they are applying 
existing case law. Such a defence only exists if primary legislation dictates the 
outcome. 

The Human Rights Act mandates a departure from existing precedent where 
Convention rights are violated. The Commissioners, along with other quasi- 
judicial administrative bodies, face an interesting period as they seek to reconcile 
the values of the Convention and the corpus of English law. 

184. HRA, s 9(3): except where there has been a breach of art 5 when compensation is 
payable in any event. 
185. See eg discussion in J Wadham, H Mountfield Blackstone's Guide to the Human 
Rights Act 1998 (London: Blackstone, 1999) p 42. 
186. CoS 12. 




