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83 ¥ 1Y 45 : "Whether it is qualified privilege or fair comment, the person relying on such defences
must not abuse the protection which the law provides him for a good purpose. If he does, he is abusing
his freedom of speech. In both cases, there is an abuse if the person relying on these defences exercises
his freedom of speech for a purpose other than that for which the law offers him special protection. If he
makes use of a privileged occasion or purports to exercise his freedom of speech in expressing an
opinion for his own purpose or to further his own motive, this is an abuse and he will lose these
defences. ...t is well established that proof of malice defeats both defences of qualified privilege and fair
comment. In my view, this is because if a person acts with malice, he is regarded in law as abusing his
freedom of speech. .....In some cases, the presence of honesty or honest belief is not sufficient to absolve
the defendant from liability for some other motives and that such motive is the dominant motive behind
what he says. The clearest evidence of abuse is the presence of an improper motive. It is open to the
plaintiff to prove that although the defendant may honestly believe in the truth of what he says, his desire
is to use his comment not for the purpose of expressing an opinion but to further his own purpose. “f.
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fact.”

1 HP IR KL ¢ .. .the comment must be based on facts which are true or protected by privilege..” 7%
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3\1/ RV EL the comment must explicitly or |mpI|C|tIy indicate, at least in general terms, what

are the facts on which the comment is being made.”

4, Y R £5 1 ... the comment must be one which could have been made by an honest person, however

prejudiced he might be, and however exaggerated or obstinate his views..”
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14 Ei@i[ﬁﬁ%ﬁ»i}@%&%ﬁ Gatley on Libel and Slander (9" Edition) 574 + FiET= ¢ Itis submitted
that the authorities on malice in the different contexts of fair comment and qualified privilege are
essentially interchangeable, save for the necessary limitations imposed by the nature of each defence.”
TR PRI TSR L S I PP SU00HKCTI2 S T

B Y R £F ¢ "The purpose and importance of the defence of fair comment are inconsistent with its
scope being restricted to comments made for particular reasons or particular purposes, some being
regarded as proper, others not.”

1834 Y E 4% 1 7...as an “ulterior” object.”
o HP R KL ¢ ”Nor is it for the courts to choose between “public’ and “private’ purposes, or between

purposes they regard as morally or socially or politically desirable and those they regard as undesirable.
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That would be a highly dangerous course. That way lies censorship.”

18 YR £ ¢ "To summarise, in my view a comment which falls within the objective limits of the
defence of fair comment can lose its immunity only by proof that the defendant did not genuinely hold
the view he expressed. Honesty of belief is the touchstone. Actuation by spite, animosity, intent to injure,
intent to arouse controversy or other motivation, whatever it may be, even if it is the dominant or sole
motive, does not of itself defeat the defence. However, proof of such motivation may be evidence,
sometimes compelling evidence, from which lack of genuine belief in the view expressed may be
inferred.

gy RY EL o “lagree that if the term ‘malice” were used, there might be a risk of confusion. The
answer lies in shunning that word altogether. Juries can be instructed, regarding fair comment, that the
defence is defeated by proof that the defendant did not genuinely believe the opinion he expressed.”

20 f14 sl 34 [5 % 77 Horrocks v. Lowe [1975]AC135 -

24 YR £ ¢ "Regarding qualified privilege, juries can be directed that the defence is defeated by
proof that the defendant used the occasion for some purpose other than that for which the occasion is
privileged.”
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2 3 YR £ : "The freedom of speech (or the freedom of expression) is a freedom that is essential to
Hong Kong’s civil society. It is constitutionally guaranteed by the Basic law (Article 27). The right of
fair comment is a most important element in the freedom of speech. In a society which greatly values the
freedom of speech and safeguards it by a constitutional guarantee, it is right that the courts when
considering and developing the common law should not adopt a narrow approach to the defence of fair
comment. See Eastern Express Publisher Ltd. v. Mo Man Ching [1999] 2 HKCFAR 264 at 278. The
courts should adopt a generous approach so that the right of fair comment on matters of public interest is
maintained in its full vigour.”

211999] 2 HKCFAR 264.

2 ST B RERT AL SRR (i 7 -

%5 [1999]3WLR1010.

20 YR £} 1 "The comment must represent the honest belief of its author. I the plaintiff proves he
was actuated by malice, this ground of defence will fail.”
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governmental institutions and the conduct of public officials.”
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