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her, but never did to the-knowledge of the,
{iraud had not been established, the court

witness, The properiy was worth. $5,000.

Thomas Alston testified. that svhen he .ang;

Carr called on Mrs. Warren at the time she
executed andl delivered the deed he did Dot
see any money paid to-hexr by Carr.

The remiining evidence wiil be referred to;

hereinafter.

The contentions of appellants are: (1) The
evidence shows that there wag no change .of
possession upon.the execution.of the deed May
19, 1921,
(3) The -only consideration that defendant
claims wag grossly inadequate.
furthermore ingist that “each of these three

points is considered in law & badge of fraud.” |-
It is. our .confention that, when taken to-|

gether, they make prima facie proof of fraud,

and were sufficient to put the defendant to,
his proof as to the validity of the itransac:

tion,

the first proposition indicates that respond-
ents- went into possession of the property im-
mediately upon execution of the deed, and re-
mained in possession from that time, REyi-
dence produced by plaintiffs alzso tend& to
prove that the $10 fmentioned in the deed as
the consideration was paid, and that, In ad-
dition, Mrs. Warren received $35, but wheth-

er she receiyed that each month is not elear:|

The evidence, moreover, tends to prove that
Mrs, Warren was to receive the income from
one half of the houge—the other half of the
double house being occupied by defendants.

[1, 2] The réinaining .question is as to in-

adequdcey of the éonsideration._ "The generali
rule ig that a conveyance based on an inade-

guate conalderatlon will not be cdneeled or

set aside for that reason alone unless the in-,
adequacy is so great ag to shock the con=
science and furnish of itself evidence of,

fraid. 1 Black on Rescissiom and Cancella-

tion, §§ 169 and 1754 9 €. J. § 85, p. 1174

Bruner v. Cobb, 37 Okl '228, 131 Pae. 165,
L. BR. A, 1916D, 377 and annotations. The
conmderation was grossly inadequate, but
that is not the only circumstance diselosed
by the record and proper for consideration.
" Phe uncontradicted evidenée is that Mrs.
Warren intended: to do what she did; that
she knew the value of the property and in-
tendéd ‘to accept the congideration she re-
ceived; that the transiction was swithout any
element 6f undue influehce or unfairness, or
misrepresentation,
of her in any way. Her mind was -clear, and
ghe knew what she was doihg, and deliberate.
ly -executed the deed and delivered. possession
of the property to defendants. She had no
direct descendants, ‘or dependents, or credi-
tors who would be injured by the transaction,

[3] At the oral argument the .claim fvas!

made by counsel for dppellants that fhe trial

Appellants

The .onhly -evidence in; the record relating to)

Ithelr expendlture or dlstnbutmn,

No advantage was taken|

the respondent. ‘Carr. Being satisfled that

was under, no duty to make an investigation
on its, own initiative. I appellants desired
to probe the conscience of Mzr. (arr thew

| could have called him to the witness stand,

and could have done what. they now suggest

.ghould have been done by the court. !

We agree with: the trial court that a case
of fraud was not presented: by appellants.

The judgrient ig therefore affirmed.
(2) The considération was not paid.| - : :

GIDEON, THURMAN, and CHERRY, JJT.,
conéur.
FRIGK J., did not participate herein,

\

BLACIK & WHITE TAXICAB CO.v. STAND-
ARD. OIL CQ. et al, '(No, 2207.) ‘

Aug. 28, 1923.)

1. Constitutional law &==48--Construed In fa-
vor of constitutionality.,

A gtatute will, if fairly susceptible thereof.

ba, given a constructmn which will sustain ite

{(Supreme Court of Arvizona,

| eonstitutionality, and will not be declared un-

constitutional, unless the court is satisfied
thereof beyond a reasonable doubt.

2. Sta.tutes &=[07(9), 123(4) — Highway jaw
held to. have but single subject and that ex-
presged in title.

TLaws 1928, e, 76, held to embrace but one’
subjeet, .and that expressed in fhe title, as re-
quired by Const. art. 4, pt. 2, § 13, namely, hlgh—
ways, their construetion, mamtenance, the rais-
ing of rvevenues therefor, and the manner of
the provi-
sions heing ail dlrecﬂy -or indirectly connected
with the subject and mot incongruous. therewith,
and the fact that there are several separate
projects or road improvements: designated not
conshtutmg each a separate sub:(ect they being
in connection with a general §ystem of road
constructwn

3. Statutes ¢=»107(7)—Highway law ot a spe-
oial, appropriation bill embracing more than
one sihjeet.

Laws 1928, ¢. T8, as to highwdys, keld not to
violate Const. art. 4, pt, 2,'§ 20, requiring a
specia]l appropridtion bill to embrace but one
subject.

4. Licenses &==7.(1) — Law imposihg gasoline’
tax held to distinetly state its object.

Within Const. art. 9, § 3, requiring every
law imposing a tax to “sta.te dlstmcf]y the ob-
jeet of the tix,” the provision of Laws 1923, c.
76, disposing «f ope-half of the three cents per
gallon, gasoline tax to the counties, held to dis-
tinetly, gtate its object io be for the mainte-
nance of eounty roads and highways.

5. Statutes ¢==33-—No power to veto aléne part

of ‘hill imposing tax.
Const. art.'5, § 7, empowermg the Governor,

eourt should have probed the eo,nsmence of | when: a hill “contams several 1tems of appro-

" @ooFor other cases Bee same topicvand KHY-NUMEER ifi-all. KeynNumbered Digests and. Indexaa
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priations” to veto oneg or mere of them without
affecting the remainder of the bill, gives him no
power to veto the part of a bill simply impeosing
a tax,

6. Sfatufcs <=33—Apportlonments of monoy
from gascline tax for highways not ioms of
appropriation within voto power.

The apportionmernts by Laws 1923, e. 70, §
10, subd, 3, par. 4, of certain percentages of the
money from the tax on gasoline for highways to
certain accounts, ere not itemes of appropria-
tion, within the veto power as to such items
given by Const, art, 5, § 7.

7. Statutes <=»33—Provision giving countles
half of gasoline tax not “apprapriation” wlith-
in voto power.

The provision of Laws 1923, ¢ 76, § 10,
subd, 3, par, d, giving to the counties half of
the gasoline tax imposed by such statute for
highways is not an item of appropriation within
Conct, art, §, § 7, as to separate veto powers
an element of the definition of “appropriation”
being that the money appropriated be out of the
general revenues of the state.

[Ed. Note.—For other definitions, sce Words
and Phrases, First and Second Series, Appro-
priate—Apprepriation,]

8. Statutes ¢==33—Disapproval of apportion-
ment of property tax for highways not within
veto power.

Phe disapproval mercly of the apportion-
ment between state apd counties, made by Laws
1023, o. 76, § 10, subd. g, of the property tax
thereby impesed for highways, is not within the
veto power as to items of appropriation given
by Const. art. 5, § 7.

Lgckwood, Superior Judge,
part,

diszenting in

Appeal from Superior Courf, Maricopa
County; Stephen H, Abbey, Judge.

Action by the Black & TWhite Taxieab
Company against the Standard Oil Company
and otherg. Judgment for defendants, and
plainiiff appeals. Affirmed,

Baker & Whitney, of Pheeply, for appel-
lant,

Ellinwood & Ross and James S, Casoy, all
of Bisbee, for appellee Standard Ol Co.

Bgrnum & Flanigan, of Phoenix, for ap-
pellee Kerby. ‘

John W, Murphy, Atty. Gen, A. BR. Lynch
and Earl Anderson, Asst, Attys. Gen.,, and
H. A, Blliott, of Clifton, for appellee State of
Arizona,

ROSS8, J. This action was Lrought by
the Black & White Taxicab Company agpinst
the Standard Ol Company and James H.
Eerby, Secretary of State, to recover 70 ccnts
which the plaintiff claims the Standard Oil
Company overcharged it for gasoline, The
complaint shows that the defendant Stond-
ard Oil Company is o dealer in gasoline and
its products within Arizona; that it moade
such overchoarge in pursuance of the terms
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of chapter 78, Sezsion Laws of 1023, which re-
quire every dealer in gasoline to eollect from
the purchaser thereof three cents per gallon
and at stated intervals pay the same to the
defondant Secrefary of State. It is alleged
the three-cent tax was paid under protest
Recovery 1s sought upon the ground of the un-
constitutionality of chapter 76; it belng ¢lajm-
ed it violateg geveral provisions of the state
Constitution, If is also claimed the Gover-
nor vetced the provision of such chapter re-
guiring denlers to collect threo cents tax por
gallon of purchasers of gasoline, Affer the
suit was instituted, upon the petition of the
Attorney General the State was pormitted to
intervene at hisrclation. The defendants and
the intervener filed general demurrers to the
complaint which were sustained, and a judg-
ment of dismi~cal entered, The cfifect of
the Judpment was to hold the law cunstitu-
tional and the veto ineffective, and to Im.
pasd upon the defvndant oll company and all
other dealers in gaseline the duty of collect-
ing tho three cents por gallon from purehas s
of gaculine, and at stated perieds remit puch
eollections to the Seerctury of State,

The taxieab eompany has aprealsd from
the julgment, It is contended that ehapter
78 offends cecticn 13, nt. 2, art. 4, Const., soe-
tion 20, pt. 2, axt, 4, seetion 3, art. 9, and ree-
tlon 9 of article 0.

Ag the questions rajsed have (o do with
the fitle of the act as wdll ag the body there-
of, we give here the title. It is as follows:

“An act to provide funds for the conatruetiom
and completion of certain desigrated Wgliway
projects, within the state of Arizona, initiaged
or authorized, but not completed by the boaard
of dircctors of state ipstitutiuns arcd offce of
state engineer, prioy to Jenuwary 1, 1828; au-
thorizing the refunding, for use on any gpecidis
or designated highway project, of fards paid
by any pelitieal suldivision of the ttate of Axi-
zona, to the state of Arizona, for the use of the
board of direetors of state institutions and of
caid offica of state engincer of the state of
Avizona, for the cunstraction of such speecifie
ard designated highway projects and diverted,
prior to Januavy 1, 1623, by caid board of di-
rectors of state institutions and of £aid ofice of
state engineer, to purpoces other than such
speeified and decigoated projeets; makicg an
appropriation therefor; providing for the rais-
icy of funds to meet puch appropriation by
means of 2045 apportionment of state road tox,
tax upon pacsesger capzeity per mile, upon
designated eommon carrfers; a tax upen truck
tenpage of motor trucks ard tax upron gasolne
ard other distillates of crude petroleum; regu-
latiny and providing for the deposit, use, ge-
counting for nrd disbureement of moxics paid
to the state of Arizona by such subdivisions of
the state of Avizena for the construction of des-
ignated road projects and monrys paid to the
state of Arizona by the United States of Amer-
jea, by virtue of ca-c:pcratiw;c agrooments be-
tween the state of Arizona and the United

States of America pursnant to an fot of the

C==For other taces gco same tople and KEY-NUMBER in all Key-Numbored Digesta acd Indexes
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Congress of the United States 6f Americs en-
titled ‘An act té ‘provide that the United
States shall aid the stated in the conitruction
of rural and post roads, and for othet pur-
podes’ or -of any amendment thereto, Or pur-
suant ‘to -any other act enactéd by -the Con-
sress of the United States of America for like’
irposes; providing for the issuance of, reg-
istration and paymexnt «of negotiable state war-.
rants and prov1dm°' for the issuange of nego-
tiahle- treastirer's certificates. of the state of
Arizond in anticipation of the colleétion of the
taxes authovized by this act;
form of guch Warrants and cert1ﬁeates, the due
date and ratéd .of interest thereon; defining of-
fenses in vm],atlon of th1s act and pxovldmg
penaltles therefor,’ .

Sections 1, 2, 8, ahd 4 of ﬁhe act prowde
funds or make appropriations to take eare of'
eight federdl aid projects already construct- |
€4 -or in course of construction in different.
parts of the state, and recogpize that those)
projects have béen: or are being .constructed:’
co-operatively by and between the state and]
the counties Of the state, and by and between:
the state and the United States, and that, in|
prosecuting, the. work, funds have been bor-
rowed from counties by the board. of direc-
tors of state iustitutions and the state engi-’
neer and not Tepaid; and that all of-the fe&d-
eral government's pioportionate contribution
hag not been made, Repayments to the coun-
ties are aufhorized and directed, ard.the dis-|
position of the federal aid 'is provided _for,
ag the game is paid in,

Under section § the appropriation for such.
projects and purposes is made ouf of' the 25
per cent. apportmnment account of the gener- |
al fund of the state, and vnder said section

there is furthes appropriated out of sa,zd fund} .
“for the cohstruction and eompletlon of those |,
certain highwdy projects within the state of |

Arvizona iritiated or authorized, but not com-
pleted by the board of directors of state in-
stitutions and by the office of the stafe engl-
neer of the state of Arizona prior to January.
1, 1923” moneys for forty-eight .other named [
federal .aid and nonfederal .aid projects lo-

cated. and situated in different parts of the |: .
The total appropriation; out of the 25

state.
per cent. -apportionment account forthe pur- |
poses of repayidg borrowed money from the-
counties and completing all of such federzl
aid and nonfederal aid projects is $1,550,000.

Seetion 6 authorizes the board of supervis--
ors to entef into contracts with the board of
state institbtions- to expénd upon projects
within their counties the 75 per :wcent. funtd
hereinafter mentioned and té pay. into the
state treasury, out of said fund to-be credit-
ed to & segrégated acCount within the general
fund of the stdgte id favor of such aid pxro-
Jects, the dum ‘agréed to be contributed. Said
section also provides the method of handlino
and crediting federal aid funds.

Sections T, 8 and: 9-dontain general provr—

préscubmg the ),

The Governor'y veto was direeted .to pro-‘*'
visiong of gection 10, and we- give such parts
thereof ag we think essennal 1ta]1cwmg those
portions theréof disapproved or vetoed by the-
Governor: .

“8Nee. 10, Top the purpose of providing said
| sum «of $1,550,000.00, appropriated in seetion
5 of thig act, the following moneys, funds and
11¢e$sé taxes are héreby desw‘nated and ore-
ate

“Subdivision I.

“(a) There shall be annually levied and col:
lected in the mafiner in which other state tax-
eg are levied and collected, by a levy of the
oﬁ‘:cmls pi*dwded by law, a tax of ter. 10

} cents oneach one hundred {$100.00) dollars, of

the aSSeSSed valudtion of ta¥able property with-
in the sta‘tq, for the purpose ‘of the construcf:mn,
srecoastrietion, rebairing, improving and main-
talnmg state hlghways and. bridges, as follows:

“85% of such taw, herein provided, for, shall
be as paid into fhe treasury of the state of
Arizone, o‘iepaszted by the ireasurer of the state
of Arizona; in o separdie decount, in thés gener--
al fund of the stote, fo be knoton and cleseg—
nated as 25% apportzomnent aceount.

“Seventyfive per cent (75%) of sueh ‘state’
road taw Fund hergin provided fér shall be ap-
portioned to. the several counties in the emount
to each counfd of se'uentzr ﬁve per cent. of the
tazes collected under this aét, by seid county,
and such amount shall be &ubye@t to be ziazd
out for the consiruction, reconstruction, repgir,
improvement and mam‘temce of public Righe
wapd rouds ond bridges in thé mimmer as in
| this- act provided for the work in this act pro-
1 pided for within sich county dpon the authior-
ity and under the direction of the county boa,rd
of superyisors of such county end the state en-
gineer who are fweby cherged with such, re-
sponsibility, -

“Subdivision II.

“(a) ‘There hereby is auiliorized to De Iemed
.ind collgoted & (onehalf mill) taw per each
scheduled passenger cepacity mily; which here-
by is defined fo mean o taw of {one—-half mill)
-on each end every whit of seatitiy capacity op=s
erating oveir eack and every mile betwesn fived
ermiiid, oy otherwise; in the stote of Arizona,
as per schedules on file with the Corporation

omdnission, .or oiherw'zse
“(b) There Hereby is -authorized to be levied
end collected a (two mill tex) per éach sched-
uled truck ton ciigecity, or fraction of truck ton
_capacity mile, which hereby is defined to mean,
(@ taz of two mills) on each and every actual
truck toh or fraction of truck ton capacity load
- opergting over each and every mile beiween fived
termini, or otherwise, in the stote of Arizona,
as per §chedules on file with the Corporation
| Cominission, or otherwise.
* * # W

S Subdivision ITT:

“(a) That' eath and every. dealer, as defined
in. this .act, swho 43 now engdged or who may
‘hereafter .engage in his pwn name, or in the
name of others, or in the name of his represen~
tative or agents of this state in the sale, use or
d@stnbuttcm, as dealems and d@stﬂbmors of gas-
oling or other distillates of orude petroloum
shall not later than the fifteenth (15) dey of

* E 'y

siong for cdrrying out the geéneral objects of
the act, o

‘each caléndor month render ¢ statement fo the
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Secretary of State of the slate of Arizona of
pasoling and other distillates of crude petroleum
sold, wscd or distribuicd by Eim or them in the
siato of Arizene during the preceding ealeador
month, end collect ¢ license taw of three (3)
cents per gallon on all gasolino and ofher dis-
titlates of crude petroloum so sold, uscd or dis-
tributed for use in motor propeiled or miwotor
driven vckicles, as shown by such statemcnt in
the manner and within the timo hercinefler pro-
vided, which tae skall be edded 1o the sale prica
of the dealer ag hercin defincd when sold, used
or disiributed for such use in soid motor pro-
pelled or moter driven velicles only.
x * * * * [ ] *

“(d) Said license tax shall be paid on or be-
fore the fifteenth (15th) doy of eauch month to
the Secretory of State, who shall receipt to the
dealer therefor, and promptly turn over to the
State MTreasurer as are other receipts of hig
office, and the Stato Trcasurer skall placo onc-
quartcr of the same in said 256y apporiionment
account in tho general fund and ono-quaricr of
the same to the account of the 7550 aprortion-
ment account of the general fund, and said Sec-
rctary of State shall prompily poy the remain-
ing onc-half of such foo to the several county
tressurers of the stete of Arizone, in proportion
to the amount of such taw roceived from the re-
spective counties, which skall be weed by the
gaid several couniies es may bo delerminced by
the board of supcrvisors thercaf, for the main-
tenance of county roads and highways, * * %

The rest of the act (scetions 11, 12, 13, 14,
15, and 1) contains general provisions In
aid of the purpose of the aet,

The appellant’s assignments of error are:

(1) That chapter 76 embraces more than oxe
eu_hjeet and matter properly ccnnected there-

with;

{2) That such chapter embraces a subject
which is not cxpressed in the title, to wit, the
provision that 50 per cent. of the goseline tax
shall bo paid to the geveral countics from which
the same js regeived;

(3) Thaf* the use of said L0 per cent. of the
gasoline fax by the countics for the mainte-
nance of county roads eond highways is for o
different use than that indicated by the title of
the act;

(4) That said chapter TU fails to fix the ob-
jeet for wwhich such EO per cent. of the gasoline
tax is to be expended;

() That said chapter 76 is a special appro-
priation bill and embraces appropriations for
several different subjects; and

(6) The provision of chapter 70 imposing o
zasoline tax of three cents on every gallon was
vetoed, and the collection of such tax by de-
fendant oil company was without authority of
law, and, appellant haviog paid it ender protest,
was entitled to a judgment therefor,

[1] We will take these ascignments up and
dispose of themr, not in the order given, but
in the relation they bear to each other. As
the first five challenge the constitutionality
of chapter 76, we preface their consideration
with o general statement of the prineiples
that we shall observe in their disposition:

“The most common application of the maxim
ut res magis valeat quam pereat in the con-
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struetion of statutes is to bo found in the drei-
cions which, by the construction of tlhe terms
of statutes, sustain them againet attacks upon
their constitutional validity, YWhen the consti-
tutionality of o statute is questioned it is the
duty of the ecourts, and also a rule of construe-
tion, to odopt such construction os will make
the statute consfitutional if its lapgunge will
rermit, There is a strong bresumption in faver
of the validity and corstitutionality of an act,
and courts should not declare acts of the Legis-
lature uncoﬁqtitutional unless patisfied of their
unconstitutionality beyend o reasonmable doubt.
Where an act is fairly suseeptible of two con-
structions, one of which will upkeld the validity
of the net while the other will rexder it uncon-
stitutional, the one which will sustain the con-
stitutionality of the law must be cdopted.” 20
R. C. L. 1000, § 248,

[2]-We have frequently stated that we
woull net declare an act of the Logilature
unconstitutional unless satisfied thoreof be-
yond a reasonahle doubt, and that secms to
ke the rule followed by most of the eourts.
Does chapter 70 offend seetion 13, pt. 2, art. 4,
of the Constitution, reading as follovws:

“Sece. 13. Every act shall embrace but ore
subject and matters properly connceted there-
with, which sulject sball Lie cxpressed in the
title; but if any subject shall be embraced in
an nct which shall not be expressed in the title,
guch aet shall ke void only as to go much there-
wof ag shall not bo cmbraced in the title”

We think the title ns well a8 the body of
the act has to do generally with the publie
highways of the state; in other twwords, the
sabjeet esprecsed In the titls and treated
in the act as “highways’—thelr construe-
tion, maintenanee, the raising of revenues
therefor, and the manner of their expondi-
ture or distrlbution, Closely sliicd to that
goneral subject and in consonamee therewith
is the providing for {he payment of any
bhighwoay construction already completed or
in the course of completion and the repay-
ment of borrowed money by one of the po-
Hitieal units to others, and the ratifying and
approving of contraets for funture comstruc-
tion and providing funds thercfor. Nor does
the fact that there may be several separate
projects -or road Improvements desigmated in
the act as “federal aid No. —* or “nonfrderal
aid No. —* constitute each of raid proposed
improvements separafe subjecis; they are
all a part or segments of the same sulject
of highways. .

Sinee the passage of chapter 68, Firgt Spe-
clal Sezsicn Laws of 1012, entitled “An act
rolating to the construetion, maintenance and
improvement of state roads and bridges;
croating the office of state cngineer, proserib-
ing the duties thereof and compen<ation there-
for; fixing a tax levy end making appropria-
tion to carry ouf the provisions of this act,
and autherizing and directing the expeondi-
ture of such apropriation,” the state has had,
in foet, o system gr systems of highways ex-
tending east and west and north and gouth
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aéross the ftate unded the gemeral charge of
the hoard of state institutions and state en-
gineér, and during the last four or five years
there have been expended annually by the
state; with the aid of its counties and the
fedéral goveriment, about $3, 000,000 in the
construction and improvement thereof under
a program patterned somewhat after the SY8-
tem laid out in chaptér 76, but without the
safeguards it .provides. 8o, while segmentsy
off fhe wstate highway may be constructed
under geparate contracty and appropriations
‘set agide out..of ‘the revenues of the sidte to
take care of said segments separately, they

are all a part of the same highiway system

and are for the accomplishment of the same
general -object, and their inclusion in chapter

76. does not offend gection 13, pi. 2, art. 4, of,

the Constitution. X the mental horoscope
be limited to thelanguage used in chapter 76,
some doubt might arise as to whether each
piece of road. eonstruction therein mentioned |
was 4 separate subject and tfeated as such;
but, if the vision be as extensive and broad
as-our legislation since statebood, the doubt
will dissolve itself into an absolute certain-
ty that it is all in 2id of the general system:
of highways constructed and to be coniruet-
ed in the state,

The conclusion reached by My, Justice Coo-

ley in People v. Denahy, 20 Mich. 349, relied
upon by appellant, was based upon & very
different state of facts, In that case the
Tearned judge held the act contained a DPlu-

rality of subJects, because each road to be im-

proved was a separate and distinet improve-
ment upon a séparafe and distinet highway:
He says: “The aet, it will be seen, is not one
which establishes a general systemy * * *

for the constructiom of state rodds,” leaving,

the clear inference that, had the improve-
ments been-in donnection with a general sys-
tem of road construction it would have eall-
ed for a different conclusion.

. But it is said there is nothing in the title

of the act about any apportiocment of -the
tax levy to the counties for the maintenance
of their roads and highways, and, therefore,
the allocation of 50 per cent. of the gasoline

tax to the counties for that purpose was and|

is a subject not contained in the title, and
the act for that reason violates: said section
18 of the Constitution, Wherever, in the
title or body of the act, the words “political
subdivisiong” of the state are mentioned rei-
erence is had to the counties .of the state.
In both the title ahd- act counties are given
a prominent part and are supplied with the
means of effectually -carrying forward their

portion of the burden in highway construc- |
tion. We think the ghrase in the title, “Pro- |
yiding for the raising of funds to meet such-

appropnatlon by means of 25 Der cent. ap-
portionment of state rogd tax, tax upon pag-

genger capacity per mile, upon- designated |
eommon carriers; a tax upon track tonnage::

of motor trucks and tax upon gasoline and

other distillates of crude petrolevm;” was
a sufficient notice and warning to the mem-
bers of the Legislature and the people that
some d1sposmon of such revenues over and
ahove that giveén *to the 25 per -cent. state dp-
portionment would be made, and paturally,.
sinee such reyenues all come from the coun-
ties, the countles would be given an appor—
ticnment to be used -co-operatively with the
state: and the United States in the construc~
tion .of roads within their houndaries and for
their inaintenance after construction, which
‘is made by the statute the sole duty of theé
-counties. Paragraph 5126, C, U. As was
gaid in State v. Ingalls, 18 N, M. 211, 135
Pae: 1177, in spegking of an act to provide
for state license on. automobiles: -

“Thé disposition of' the funds resulting from
the' collection of the license was perhaps -even
a necessary part of the act and certainly is
‘ot 1}’1congruous to the gsubject expressed in the
tztle

Reasonmg upon & question somewhat akin
to the one before uis, in Wilson v. State, 143
Tenn, 55, 224 8. W, 168, the court said:

“It is mot essential to the constltumonahty
of a statute that its title epztom:ze or recite in
detail the provisions contained in its body.
State v. Schlitz Bréewing Co., suprd; State y.
Yardley, supra; Memphis R. Co. v. State, 110
Tenn. 598, 75 8, W. 730; State v. Brown, 103
“Tenn, 449,. 53 S, W. 727,

“The general purpose of the provisions of
sectlon 17 of article 2 of the Constitution is
«accomplished ‘'when the law has but one gen-
eral purpose, which is falrly indiedted by its
title. It will not be required that every end
and means necessary or convenieént for the ac-
.complishmeézrit of thid géneral object be pro-
'vided for by a separate .act relating to that
alone. Bich, & reguirement swould not only be
unreasonable, but would render legislation im-
.possible. Cannon v. Mathes, supra.

“It therefore may be gtated that the true
rule of construction, which has been fully es-
tablished by the authorities, ig that any provi-
sion of the act, direetly or indirectly relating
to the subject expressed in the title,’and hav-
mg a patural connection thereto, and not for-
eizn thereto, should be held to be embraced
in 1t‘

“We think the act in guestion embraces but
‘one subject, and that subjeet may be fairly
stated to, be the ra:lsmg of revenue for the
gpurpose of improving, bnilding, and provzdmg
'a fund for maivtaining of public roads in the
counties affected by the act. We think it may
'he "said that all of the provisions of the act
are direetly and mseparably connected Wlth
. the one purpose of raiging pevenue for the im-
;prbge%ent, ‘building, and maintaining of public
.roads.

The provision of the Constitution we are
Aconmderzng was before the Supreme Court in
\Van Dyke v. Geary, 244 U S. 39486, 37 Sup.
Ct. 488, 486 (61 L. Ed. 973), and it was there
said:

“Constitutionsl provisions requiring the sub-
Ject of legislative acts to be embraced in the
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title are pot to be given a strained and narrovw
conatruction for the purpoze of mullifying lcg-
islation,”

This court has considered, this provision in
the following eases: Laney v. State, 20 Arviz,
416, 181 Pae, 180; Cozzing v. Bly, 23 Ariz,
155, 202 Pac. 591; State Board v, Buck-
stegge, 18 Ariz. 277, 153 Pae 8347; Skaggs
v. State (Ariz) 207 Pac. §77. While in the
Iast two cases the legislation wasg stricken
down as not being expressed in the title,
nething said in either ease will sostain appol-
lant's contention, In the Shkages Case, under
o title, “An act to establish a penal code,”
we held a civil statute could not be enacted;
in the Buckstegze Case, under a title, “An
act providing for an old age and mothers
rension and makins appropriation tkerefor,”
we held the TLegislature could nof abelish
all county hespitnls and other eleemosynary
institutions of the state as was undertaken.
In both these cases the departure from the
title was complete., The titles clearly in-
dicated ome thing, apd the act thereunder
provided for another thing, entircly out of
harmoeny therewith.

[3] Having come to the concluslon that the
title of chapier 70 i single, aw nivo the act,
anéd that the provizions of the act are all
either directly or indirectly connected with
the subject of the act and not incongruous
therewith, we think e have successfully
disposed of assignmouts Now. 1, 2, 3, and §,
and that the act is wot in violation of either
gaction 13, pt. 2, art. 4, or soetion 20, pt 2,
of the said article,

[4] Assignment 4 is that caid chapter T

fails te fix the objeet for which such L0 por
cent, of the gmasoline tox is t{o be exponded
and therefore oTends that provision of gee-
tion 3, article 9, of the Constitotion, reading
as follows:

“No tox shall be levied execpt in purFuance
of law, and every law impoung a tax rkoll
state distinetly the object of tle tax, to which
objeet only it ehall be appliml.”

As wo read the provision of chapter 7¢
disrosing of one-half of the three evnty pur
gallon of goascline tax to the countiey, it
“'states distinetly the objeet of the fax” to
be “for the maintenance of crunty roads and
highways.” 2Martens v. Brady, 204 Il 178,
100 N. L. 204,

[6] We now come to the gquestion of the
effect of the Governor's veto. We will not
get forth here the provisions of chaptoer 76
that were disapproved, but will refer ty them
by paragraph and subdivision as set forth
in the fore part of the opinion; the part
dicapproved being printed in italies. The
Governor vetoed or dizapproved the provi-
sion of chapter 76 imposing o threc-cont gos-
oline tnx (and also the aliccation thereof as
made L the Legislature), being raragraph
()} of sutdivision 3, § 10. o think it gees
without saying, and in this all parties scem

218 PACIFIC RCPORTER

(Ariz,

to agree, the excentive wns without powee
to veto the imposition of such tox as made
by the Legi:lature. To state this prop.si-
tion is enough to dispose of it. It needs no
enlargement or explanation othor than a ref-
erence to the scetion of the Constitutivn
granting to the Governon the power to veto
—szection 7, art. 5. As was sald in Fair-
field v, TFoster (Ariz) 214 Pae. 310, hin hasg
two kinds of veto, cne to tho whole aet and
another to Items when o bill precented to
bhim “contning geveral Items of approprin-
tion.,” In attempting to veto the lezlslative
imposition of three etnts per gallon, he twas
not acting In g matter delvgated to him by
the Conctitution, and his pet was tkerclors
Incffective, co the license tax of three cente,
as made by paragrapk (q), said subdiviilon
and sectlon, stands and must Le collected by
the gasoline dealcrs of the state, unlisg the
actien of the Governor in copncetion with
otker portions of said suldivi:ion and eoe-
tion has the effect of relievingy such deal-es
from that duty. It is axiemutie in law thut
what cannot be done directly may net Lo
done by indirection, and if the executive veto
Jdees oot extend to o tax levy it Is difiault to
understand how sueh tax Ievy could s af-
fected by a veto applied to somo cthoer part
of the law ereatins the tax.

[6] The Govurnor also divapproved of par-
agraph (d) of taid suldivitivn 3 of roction 1s,
which proviles (as a rofercuce  thereto
shenws) that dealers in gasoline sLall pay the
faid three-cent tax to the Meerctury of Stute,
who shall turn over to the State Treasurer
to ke credited to the 23 peor cent. apporbion-
ment aeceunt one-muarter thevest, and wvpn-
guarter to the 75 por cent. oppurtivnmeut
aceount of the gemeral fund, awd Tay eue-
half of such tax to the soveral county treass
urers In proportion to the amount receivesd
from the countiey, for tle mulntivaues of
county roads and highwayg, The ullobwents
of onc-quarter of the Ewee-cent gascline tux
to the Ly por ceat, and one-quarter tu the
70 ey cent. apportionment accounts ure
cdearly not appropriations. The former is
appropriated by seetion § of chapfor 70, and
the latter, if appropriated at goli, is hy vir-
tue of other provisions of the statute author-
izing and divecting the board of surwrvisors
to use it co-oporatively with the state and
Urnited States in constructing hizbways and
Fridzes within the boundaries of thelr eoun~
ty. The veto power no loore extendsd fo
these twp apfortioniments than i did to the
lezislative levy, or impwcition of the tax, as
they weore not items of approprittion,

[7] But it is gald the proviilen of para-
graph (d), soid subdivicion and nectiom, givs
ing to the counties one-half of the threceont
gosoline tax, is an {tem of appropriztlon
within the meaning of gection 7, art. 5, of
the Coustitufion, and may bLe stricken from
the act by the veto puwer, This pocition is
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not tenable. An. appropriation or items of
appropr;atzon that the Governor may decline
to approve mre of funds ‘helohging to the
State.” It is provided in ‘section 8, art. 9
of the Consntutmn that the Tegisldture shall
provide by law’ for an annual tax, sufficient,
with other som‘des of revenue, to defray the'
necessary, ordmary expenses of the state
for each fiscal year, and that when such

taxes are levied and collected they shall bei

paid into the state treasfiry in' money 60ly s
and section 5 of said article 9 forbids the
paying of .any Woneéy -out of the state treas:
uly, except in the fanner prowded by law.
By chapters 8 and 9, tit. 1, Civil Code 1918,
concernmg the State’ Audltor and State
Treasurer and their duties, the Leglslature
has prov1ded thie manner of paying moneys
out of the shtate treasury. Section 20; pt. 2,
art. 4, concerning general and special lle]j]?O’*
priation bills, has referente to the feévenues
of 'thé st"tte, and is ‘the source of authorlty
in the Legisiatiwre to trake appropma.tlons
out of moneys paid into the state treasury.
The 50 per cent: of the three-cént gasoling,,
tax. that goes to the county is not levied for
a state purpose amL does not become the
state’s money. It is collected by the gasoline |
dealers axd by them. Feinitted fo the Seere-
tary of St#tg, who pdys one-half thereof to
the State Treasuref o be apportioned ag
abové . stated, gud remits the other one-half,
toe the treasurers .of thée differént Counties
from which it has'been Teceived. It is the
counties’ money,levied fpx: ‘3 county pirpose i
it is ay though the Legislatiire had directed
the county duthorities fo collect .6ne and -one-
half ¢ents. tax Per gallon on gasoline and
apply it &0 the miaintenanée of the cournty’s
roads and highways, or a8 thougl the Iidg-
islature had directéd the county -authoritied
to make .a tax levy upon the property of the
county to be uséd in ‘building, improving; re-
pairing, and maintaining 4 ‘public coust-
house, or a-county hospital for 'thelr indigeht
sick dnd disabled; oi any other pulilie pur-
pose or use. ‘Svrely;, no oné wodld contend,
that am aet of ‘the Legisliture -auiliorizing
and directing a tax levy to Wiiy grounds at
a cost not to exceed $25;000 -and to ‘build
thereon a «courthouse by the county #ot to |
exceed 3500000 would be sibject to. the ex:
ecufive, veto except as 4 whole. Siich ‘would
not be an appropriativn containing difflerent
‘items as thal tebrmy is wsed in the @vastitu-
tion. It <cally for the expenditure of money,
it is true, but mot money that the Legisia-
ture hag appropriated déut of the biennial
fund in the gtate treasury, put there to de-
{fray the necessary expenseés.of the state gov- |
érnment, The itefh or dtems that may be
disapproved are items of mohey,to be paid|
out of the, state’s money levied and collected

for the nuxrposes of the state und not .ex-.
penditures thé Iegislature 'may .authonize.

and direct its political subdivisions to malke,
In Comindnwealth v.:Powell, '249 Pa, 149,
218P.—10

94 Atl 746, the court, after holding the act
therem involved did not violate the constitu-
tional provision against plurality of subJects
in title and context (an actregulating motor
vehlcles) quoted from the Pennsylvania
Gonstltutlon—and ours is t]Je same—as fol-
Jows:

“All- 6ther approprxanons shall be made by
separgte bills,.each embracing but'one subject,”

And said:

“IThat this provision of the Consfitution was
only intended to apply to the biennial appropri-
ationg made by the Legislature out of the gen-
eral revenues: of the commonwealth,, It has no
application g -2 fund created for .a special pur-
pose and| ded:,cated by the act under which such
fund is to be create& to a partxcular use. The
appropriatiol of the fund so ¢reated continies
as long as (hé aet which dedicates it to a par—
ticular usé remaing in foree.”

It +will be mnoticéd that this gagoline tax
ig @ continuing one, aud thé 50 per cent, is
dedicated to the particular use of maintain-
ing county road§ and highWways, The con-
teiition of counsel that the definition of aiv
 “sppropriation” as-contained in the Fairfield
CGase is broad enough to cover this 50 per
cent. gllobment to the countries. is not well
founded In that case we deﬁned in a gen-
erdl way an ““appropnatmn That definition
mist; be éxamined in view of the particulars
-0f the cage if Whlch it was announced: One
of the €lements of the definition, althongh
not particularly stressed, yeb foo apparent
to be .overlooked, was that fhe money appro:
priated was out of the general revenue of
the .state. Whether what was said in any
case has any bedring or effect iy unodther case
.or not depeénds upon the - s1m1lanty of facts
and cucumstances of the cases, If the facts
are ‘the same, it is an authority; if .dlfferent
it would be no authority. In all the cases
‘that we havée examined bearing upon the .
Question as- to what an appropriation is
they have been concerning' state funds col-
lecteéd for state purposes. Take the defini-
tioh of an appropriation cited by vrounsel
for appellee Qecnetary of State, as found in
Menefee v, Askew, 25 Okl 693,. 107 Pae. 159,
‘o7 Ly RiA. (N. 8. 537, as follows:

YAn appropuahon is an authority from. the
Legas]ature, gwen, at the proper time and in
lega form {6 thié proper -bfficers, to apply a
dxstmctly speclﬁed sum out of a designated fund
i the treasiiry ig a given ¥ear ’to o Speclﬁed
object or demdnd agpinst the state, # * #
‘No partleu]ar expressmn or set forsm of words
is requigite or necessaty to the accomphsflmont

of the purpose, o krh o

' The guestion there was, as to whethér the
Legislature had, by proper and -sufficient
langnage,. showp gn intentiom tg 'set aside

out of the state treasuty s definite sum. to
pay-‘the salaries and exXpensed of the 3iate

game .and fish warden, and the definition
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must e read with those facts before one to
he properly understood. Anocther authority
cited by same counsel is Jobe v. Caldwell &
Dralke, 83 Ark. 503, 125 8. W, 423-424, and
it, too, involved funds in the stute treasury
and a demand against the state.

[8] The validity of the Governor's veto as
applied to certain parts of suhdivision (a),
§ 10, has not been assigned as error, and
was not argued before the court or in the
Priefs of counsel, but, in view of the situo-
tion and the probability that the officers
whose duty it is to levy and collect these
taxes will be in doubt as to what they should
do, and to gettle the matter beyond further
dispute or doubt, we have concluded to pass
upon the question. The Constitution pro-
vides that the Govermor shall give his rca-
sons for doing £o0, when Le declines {0 ap-
prove of an item or items of an appropria-
tion, and shall append his reasons to the
bill. The reasons the Governor assigned
for his disapproving and vetoing certain
parts of subdivision (a), § 10, being the prop-
erty tax levy, are set forth in his letter in
the following language:

“Anqlysis of the condition of the state high-
woy finances, as such informatiom has b_ecn
made available to this office, proves conclusives
ly the requirement of emergent provision of
funds, in an amount approximately of -one and
one-half millions of dollars, to complete road
projeets to which the state hag beenr heretofore
committed. In the light of further eliminations
of appropriations contained in this aet, which
I am constrained to make for the reasons here-
inafter set forth, and in the appreciation of the
faet, that our state i3 at this time most un-
fortunately unable to bear the burden of new
and additional taxes for road or other pur-
poses, I have determined to meet the cmergen-
cy, that the levy of ten cenmts upon cach one
bundred dollaras of assessed valnation, shall be
used exclusively in the constraction and for
the completion of those road prejects to which
These projects
lie in and through each of the ecounties of the
state, ard the expenditure of this fund for such
purposes, to the exclusion of any divisien to
the 75 per cent. apportionmeni acesunt, is cor-
tainly in the interest met only of relicving the
present chaotic condition of state highway
finanees but in the direct interest of road con-
gtruction for the benefit of each of the coun-
ties of the state. To continue the 75 per cont.
epporitonment during the prosent emergeney
would entail one of two consequences: Either
a tax must be paid in exeess of the ten-cent
levy to finance state work, which X believo
would add a burden unbearable at this time
upor the people of the state, or the state high-
way department must limit itself in the con-
struetion of those projeets to which the sinte
has been committed, to use of the 75 per cent.
fund within the confines of the respective coun-
ties. In some of the countics the epportion
ment is more thon sufficient, and in others it
is far too small, to enable the desired comstrue-
tien to be done, which, on the whole, would
result in an utter lack of provision to meet the
existing emergency, '
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“Without eommitting mysclf to an expression
of an opinion upon tho desirability of o porma-
nent climination of the 70 por cent, fund or
gecount, the following ideas occur apd arc pers
tinent in this conneetion: Tho reasons which
dietated the establishment of the ©0 per cent.
fupd have ccased to exist or anve of little xel-
ative importance, Apprehension was formerly
entertained that, if provision swere not made
by statute for the enuitable divicion among
counties of road meneys, political manipulation
would work to the undue sdvantage of the lorg-
er ard more politically powerfal epuntics and
to the disadvantage of their weaker axd emallex
pisters.  But the advent of federal co-operation
in tke building of state roads ard the congee
quent supervision by the federal government,
resulting in the cstablishment of the 7 per cont,
systrm and providing for the construstinn of
an unificd gtate system of roads, running
through axd benefiting all of the countirs of the
state, bave entirely agsured the respeetive couns
tirg of o foir and equitatln division arxd cxperdi-
ture of road moneys, which i3 at onze to the
interest of the several counties and of the en-
tire state of Arizona,

“I disapprove and veto for reacons stated,
that )portion of gection 10, * * *” (Ytalies
ours.

See seofion 10, supra.

It tould seem from this letter and the
reasons therein given that the Governor dis-
approved of the appertionment of 25 por
cent. of the levy to the state and 75 por
cent. thereof 40 the counties, bubt approved
of the levy a3 o whole. If this veto be held
good, and has fhe effect desired by him, the
taxpayer will still pay ten cents on the hun-
dred dolMars, ns it was intended be should,
but instead of its being apportioned ono-
quarter £0 the siaie and threequarters to
the countles, it would be covered into the
state treasury to be checked out by the
agents of the state; in other words, the vo-
to would not only destroy the authority of
the state engineer and the supervisors to
expend 76 per cont. of the levy, but it would
also destroy the allotment, object and pur-
Dose of the levy pro tante. As g matter of
faet, the Governor did not veto or disap-
prove of the usa of 75 per cent, of such levy
for road purpescs, but he objected, for eco-
nomical and emergent reasons, to its being
apportioned to the counties, He disapprov-
ed the apportionment as made by the Leg-
Islature and nothing clse.

In the case of Fulmore v. Lane, 104 Tex.,
459, D12, 140 8. W. 405-412, the eourt had
under consideration the veto of the cxsecu-
tive and, while holding that the power to
veto on {tem or items was vested In the
Governor it was said such power eould not
bo extended beyond that; the court using
the following language:

“The exeeutive veto power iz fo be found
alone in scetion 14, art, 4, of the Constitution of
thig state. By that section he is authorized to
disapprove any bill in whale, or, if o bill con-
tains several items of appropriation, he iz au-
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thorized to object to one or more of such items,,
Nowhere in the Constitution is the authority
Ziven the Governor fo approve in part and dis-

approve in part a bill. The only add:,tmnal au- |,

thority to disapproving a bill in whole is that
given to object to an, item or items, where a.
bill .containg several items of appropriation. It
follows .conclusively that where the veto power
i attempted fo be. .exercised to object to a|
paragraph or portion of a bill other than an
item or items, orf to. language qualifying an ap-;
propriatlon« or .directing the method of its uses,
he exceeds the -constitutional \authomty vested,
in him, and his objection to such paragraph, or.
portion of a bill, or language qualifying an ap-

propriation, ér dlrectmg the .method of its use, |

becornes noneffective.”

As was said by ud In Falrﬁeld v. HFoster,
supra, referring to State v. Holder, 76 Miss.
158, 23 Bouth. 643, as.aunthority therefor,
“the executive cannot veto a condition or.
proviso of an appropriation while allowing
the appropriation to stind. That would be:
affirmative legislation, without even the con-
currence of the Leglslature " Thé apiness,
of thig lauguage is obvigus, sifice in the pres-'
ent case the veto disapproves of the condi-
tion that 75 Der cent. of the levy be used
under the direction of the state engineer and |
board of supervisors,.and aiso a further .con-
dition, all too apparent from the context of:
the act, that it be used in the county where:
collected. We conclude that the veto is inef-
fectual.

The executive also disapproved of para-
graphs () and (b} of subdivision 2, buf, in-
asmuch as these subdivisions are purely tax-,
Jevying statutes, such disapproval did not,
‘have the effect of striking out these para-
graphs,

The judgment of thé lowér court iz af-’
firmed. ,

McATISTER, C. J., conrcurs,.

LOCKWOOD, Superior Judge (dissenting).
I regret to state that I camnot concur with,
the majority of the court in the ultimate con-
clusion reached by them as to the validity of.
the gasoline tax., Had the matter involved
heen only a question rdised in an action be-
tween privite parfies and one merely of in-'
dividual jnierest, I should have éontented ]
myself w1th dlssentmg without eéxpressing:
my reasons therefor, but since, as I view the
case, the majority opinion 1ays' down a rule,
of law in regard to the veto power which) I
is unsound in logic, unsustained by the best.

authorities, and which, in effect, though not |
‘matter how plauslble it may seem. The

In words, nullifies the rule of (allaghan v.
Boyce, 17 Ariz; 483, 158 Pgac. 773, and Fair-
field v. Foster (Ariz.) 214 Pae. 319, so recent-
ly redecided by this court, in such a man-
ner as fo make it almost cemtain that for
Years to come there will be constant conflict
and litigation between the executive and
legislative branches of the state government,
@8 to the extent and meaning of the spe-

7

l.government;

'fallacy.

cial veto power set forth In article 5, § 7,
«0f the Copgstitution, I feel it my duty to give
the grounds of my dissent,

So far as the majority opinion deals with

.the general. unconstitutionality of the aect,
| while a contrary decision would have been

supported by perhaps the greater number of
authorities, yet where the objection is one of'
form, even though it be of' constitutional
form, I believe the more modern and better
rule is that the constitutionality of the -act
should be upheld, if posmble, and that every
réasonabile intendment is in favor of it. The
reason for this rule is, of course, the respect
due the act of a co-ordinate branch of the
I therefore concur with the
majority, that the act is not obmoxious to
article 4, pt. 2, § 13, or to article 4, pt. 2,
§ 20, of the Gonstxtutlon

But when we: consider the effect of .the

{'veto attempted to be exercised by the Gov-
‘ernor the act 6f the executive is entitled to

Just as.much respect as that.of the legislative
branch, for the same reason, aid it would be
proper to say that, as we indulge .every in-
tendment in favor of the constitutionality of
the act as originally passed by the Legisla-
ture, we should also have the same presump-
tion in favor of the -constitutiohality of the
veto.

We are taught in the study of logic that
the greatest causes of faulty reasoning are:

| Wirat, the fajlure on the part of the reasoner

to lay down his definitions and fundamental
principiés, and test every argument by these
admittéd rules; and, second, the tendency to
modify the prineciples or change the defini-
tions to meéét what seems. to be the exi-
gency of the partienlar case. In geometry.
the most logieal of all the sciences, we first

J-détérmine our axioms and definitions, and

then, in future problems, test every view pre-

1 sented by these axioms, and, unless the prop-

ogition agrees with them, we reject it as
false, no matter liow plauszble it may be.

In logic, we learn the rules of the syllo-
gism, ahd judge ‘every argument.advanced by
them, and, unless it conforins to these rules,
np matter how alluring the argument may
be, we know that somewhere therein furks a
]

In this cage, therefore, I ghall advance two
fundamental propositions, ahd when I have
shown, as I believe I can, that they sre true,

I shall endeavor to test every argument,
both pro ang con, by them, and reject any
theory of the law that contradicts them, no

first proposition is this: Uader the Consti-
tution of Arizona, whéenéver the Legislature
says “Yes” to any -appropriation of money,
the Governor cannot be deprived of the right
to say “No.” 1If the appropriation be single,
he ‘must aet on the bill ag a whole, while if
there be several itemis of appropriation, he
‘may, it he desireg, act on eath separately
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without affecting the remainder of the hill.
But, at the same time, and in some mannur,
this opportunity must be presented to the
Governor before any money can be expended
under the authority of the Legislature. The
second proposition is as follows: An ap-
propriation is:

“The setting aside from the public revenue
of a certain sum of money for a specified ob-
jeet, in such manner that the executive officers
of the government are authorized to use that
money, and nb more, for that object and for
no other.”

The essential parts of the definition, no
matter how the wordingz may be changed,
are the “eertain sum,” the “specified objett,”
and the “authority to spend” Any act, or
part of an aet, containing all three of those
elements is, and always must be, an “ap-
propriation,” and nothing more or less, no
matter how involved the grammatical con-
struction or peculiar the lanruage used.

In support of the first propasition, I need
go no further than cite the case of IMairiicld
v. Foster, 214 Pac. 310, reccntly decided by
this court, npd the provisions of article &,
§ 7, of the state Constitution. In Fairfield v.
Foster we analyzed the veto power carefully,
and anything I might add to the language of
that cage on this point would be mere elab-
oration and repetition,

To upho!d the second proposition, I cite the
following cases: State v. Moore, 50 Neb. §8,
€0 N. W. 373, 01 Am. St. Rep. 538; Clayton
v. Berry, 27 Ark. 12%; Stratton v. Green, 43
Cal, 149; State v. Lo Grave, 23 Nev. 25, 41
Pac. 1075, 62 Am. St. Rep. 764; Proll v
Dunn, S0 Cal. 220, 22 Pac. 143; State v. Ken-
ney, 9 Mont, 359, 24 Pae. 03; State v. Linds-
ley, 3 Wash, 125, 27 Tac 1019; State v, King,
108 Tenn. 271, 07 8. W. 812; Ristine v. State,
20 Ind. 328; Campboll v, State, ete, 115 Ind.
nat, 18 N. B, 33; Shattuek v, Kineaid, 31
Or. 579, 49 Pac. TuN; Henderson v. Board
of Com'rs of State Soldiers' & Sailors' Monu-
ment, 129 Ind. 92, ¥3 N. B, 127, 13 L. R, A,
1c0.

While the longuage differs somewbhat in
the various decisions, yet on analysis it
will be found that, whera the three elements
T have mentioned aye present, it has invari-
ably been held that an “appropriation™ of
some nafure was made,

Let us therefore congider the various at-
tempted vetoes from every angle possible,
but always remembering that, I any pro-
posed solution violates one or both of the
fundamental principles akove set forth, no
matter how plausible it may be, it must be
fallacious. These variows vetocs may be di-
vided into seven subdivisions, as follows:

(1) Twenty-five per cent, of such tax, herein
provided for, shall be s paid into the treasury
of the state of Arizona, deposited by the Treas-
urcr of the state of Arizonz, in a separate ac-
count, in the general fund of the state, to be
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Inown and designated as 25 per ecent. appor-
‘tionment aceount, .

(2) Scventy-five per cent. (75%%) of such
‘state road tax fund' herein provided for, skall
be apportioned to the several countics in the
amount te cach of 70 per cent, of the taxes
eollected under this net, by zaid county, and
such amount shall be subject to be npaid out
for the conatruction, reconstruetion, ropair, im-
provement and maintenance of publie highways,
road;; and bridges in the manner as in this aet
pgov_xdcd for the work in this act provided for
within such vounty upon the suthority and un-
der the direction of the county hoard of cuper-
vicors of such county and tho state engincer
1_::1;0 are hereby charged with such responcitil-
ity

(3) A onc-half mill tax per each echeduled

rasscpger capaecity mile, which hereby is de-
tined to meran a tax of one-half mill on ezch axd
every unit of ceatiog capacity operating over
cach nand every mile between fixed termini, or
otherwise, in the tate of Arizona, as por sched-
ules on file with the Corporation Comrirsion,
or otberwise. -
. (4). That cach axd every dealer, as defined
in this act, who iz now engaged or who may
Lercafter epgage in his own name, or i the
rame of others, or in the name of his repre-
senfative or agents of this state in tle cale,
uce or distribution, a3 dealers and dlstriba-
tore of gaseline or other distillates of erule
petrolemm shall not later than the 1Gth day of
each ealenday meonth render a statement to the
Sceretary of State of the state of Arjzona of
gasoline or other distillates of erude petroleum
sold, uzed or distributed by him or then in
the state of Arizema during tke preerding eal-
cndar month, ard celleet a license tax of three
cents per gallon on all gacoline eod other dis-
tillates of erude potroleum to £old, used or
distributed for use in motor propelled or motor
driven vehicles, as shown by sueh statement in
the manner and within the time hexeinafter pro-
vided, which tax shall be added to the rale
price of the dealer as herein defined when suld,
used or distributed for such use in eg0id mator
propelled or motor driven vehiele only.

(6) And the State Treasurer shall place ene-
quarter of the same in said 26 per ernt. ap-
pertionment acepunt in the general fund.

(6) Ard cne-quarter of the same to tho pe-
count of the To per cent, apporticnment ace-
count of the genecral furd.

(7) Ard gaid Sceretary of State shall prompt-
ly pay the remaining one-half of such tax to tho
gevernl county treasnrers of the state of
Arizona, in proportion to the amount of :uch
tax received from the respective counties, which
shall be used by the said several eountles as
may be determined by the board of supervicors
thereof, for the maintenance of county roada
ard highways.

Now, of course, it 13 obvious that the Gov-
ernor was attempting to act under the spe-
cial veto power get forth in article 5, § 7, of
the Constitution, This grants tke right to
veto “items of appropriation” contained in
any bill, rezardless of its nature, but nothing
else. If, therefore, any of the attempted ve-
teos above set forth are “items of appropria-
tien” the veto must sftand go fitr as that par-
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ticulay itém is concerned, but otherwise ity
cannot

It i$ too ,plain o0 néed arguinent that the
third’ and fourth clauses set forth are exacf:-
Iy the. oppomte of appropriations, beliig taxes.
An appropriation, as was said before, is “the:
setting aside from the public revenile of af
certain sim of money for a specified object,
in such manner thaf the éxedutive oﬁ.‘icers
of the ovemment mré authorizéd to use that
morney, a‘nd no more, for that object, d&nd for
no ofher,” while-a tax is ‘the enforced <on~
tribution of persons and propeity levied by|
the authority of the State, for the support of
the goverhment, dnd for all plblic neéds.”
‘Words and Phrases, vol.’8, p. 6368, There-
fore, the tﬁmd and, foukth clauses dttémpted
to be vetoea the act as. a whole having been
signed. by the Governor, are,so famasithe veto,
in and of itself is concerned, still a paxb ofl
the law; subject to review o1 other constitu-
tional groundy -only. .

‘The first, second, ffth, sixth, and Eeventh
geetions are clearly not “taxes,’” but are they
“appropnatlons”" It is contended by counsel

.on one side that these provisions are merely N

“gpportionments” or “allocations,” while it is
urged wn;h equal vigor by opposing counsel |,
that they are trite “appropriations.”
“Apportionment™ is defined as ‘bemg “to|
divide and assign In just proportion o T
ternatiénal Dictiohigry. Clearly every appro-
priation contains an apportfonment, but, un-
- Tess the words are synonymous, the converge
-cannot be true. Taking the definitidng of thel
two terms above given, thé addition required.
to make an “apportionment”’ an “appropria-,
tion™ is the .authority givem the executive
«officers to actually spend the money.

The first clansé regarding the 25 per cent. .

-portion: of the teri-cent tax, standing by it-
self, would not authorize the auditor to ap-
. prove the expenditure of & single penny:
therefrom. It simply ‘provides for the pay-
ment into a dertain segregated part of thes
general fund of the procéeds -of certain taxes.
The expenditure of those funds is -author-

4zed by the provisions.of sections 2, 4, §, and |

1# of the att,* Wherefore the attemptéd veto
-of tle portion :of séetion 10 .0f the act refer-
ring to the “25 peir ceats apportionment ac-
count” was not the veto of an appropriation, |
and cannot stand. 'The same necéssarily fol-|
lows as to the-attempied veto of the disposi-

tion of the portiohs of the gasbline tax going)

to the 25 per cent.: ahd 75 per cént. apportion-
ment accounts, being clauses. 5 and 6,

Let us now examineg the veto of the appli-|
cation of 75 per cent. of the Hroceéds of the
+ten-cent tax. Is the part vetoed an appropri-|
ation? A cagual reading of the language,
bearing in mind 'our definition of an .appro-
priation, answers -the question., Would: the
duditor approve @ demand .Oon that fund for
work of ‘the c¢lass set forth, in the vefoed por-

state engineer, as ‘sét forth thérein? Owvi-
ously, yes. Arnd. if his authomty was chal-
lenged, would he hot justify it by that section,

ahd none dthef? Tt the vefoed portion of the
"section, be stricken from' the def,. there is
nothing, éither in the act itself or the general
statutea, or prevmus sessi‘dn ldwd which
would authorlze the. expendﬁ:ure of a single
pehny-of that particular money. How can it
be said that the lapguage whxch alone author-
izeé§y the expendifiire of over' half g million
dollarg -of pubiié money, strietly ‘limiting
where, how, aiid by whoni it ghall be spent, is
hot’an appropnatmn? It'seems'to me that the
maaonty of the courthave misredd the cléanse
1'efer1:mf7 to the 75 per cent: of the “property
tax 'Whlch was vetoed, Td their’ opxmon they
,say “the latier, if appropriated at all, is by
virtue of other provisions of the statute au-
thomzmg the board of .supervisorg to useé it
co-opéfatively with the state-and the United
Sﬁates in constructmg highways and bndﬂ'es
within the boundaries of their cotthties. The
vefoed portion reads as follows:

“Seventy-five per cent. (75%) of such ‘stafe
6ad tax fund; Kerein provided for, shall be
app‘prtioiied to the several counties in the
ramount tg each county of geventy-five per ecent,
of the taxes. collected unden thiz act; by said
county, and such amount «shall be subJect to .
be paid out for the construction, reconstruction,
fepair, imptovement .and maintenghee of publie
hlg'hways roads and bridges in thé manner as
Ain this act provided for the work in this act
piovided for within sach. dounty upbn the au-
thority :and under the direction of the county -
board -of superylsors of such county and the
state ergineer who are hereby charged with
such: responsﬂnh

-

t

‘Strilce that portion. from the act, and it is
1impossible to find anywhere within its. four
.corners any authority whatever which would
L justify the expenditure of.the 75 per cent.
Leave, it in, and, as T stated before, both: the
Auditor and Ereasurer woitld be fully justi-
fied in approving, and indeed wounld be com-
‘pelled ,to approve, demands on thaf fund
agreed to by the sypervisors and state engi-
neer,

If a vetoed provision -authorizes expendi-
tures which cannot be made in ifs absence, X
am ecertainly at a loss tokmow what to call
it, except an appropriation. of oney.

Apply the other test given; that there the
-Legislatute says “yes™ to the expendifute of
money, the Governer cannot ‘be denied the
right to say “No.” Since geveral expengdi-
tures are get forth 1n the, act, he cannof be
compelled to act on it as a whole Y5 there
any other manner in~which, the Goyxernor can
~object. to; 'the expenditure of that particu-
lar money alone except by a veto of the very
section hie did' decline to approve? Can any
dthey -clause or clduses of the act be pointed
‘outy & veto-of which would prevent the éxpen-

.

tion, if .approved by the supervisors and thé,

*

diture of this particular :amount, while yet
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leaving all other expenditures and provisicng
¢f the act in full force? If these two ques-
tions can be answered in the negative, ag it
is apparent they mmst, then it follows, as
the day the mnight, that the clause, being an
authorization of the expenditure of money,
and being the only one the striking out of
which would prevent the spsnding of that
particular money alone, i3 subject to the veto
of the Governor.

But the majority seems to be of the cpin-
ion that the Governor exercised his right be-
- cause he disapproved of the condition of the
appropriation, viz. that part of the money
should be spent under one authority and part
under another, and cite the case of State v.
Helder, 76 Miss, 158, 23 South. £43, approved
by us in Fairfield v. Foster, supra, to the ef-
fect: :

“The executive cannot veto a cordition or
provise of an appropriation, while allowing the
appropriation iteelf to stand. That would be
affirmative legislation without even the concar-
rence of the Legislature.”

“The quotation Is indeed the law, and, as
we illustrated, when the Governor obhjects to
a proviso, his only methoed of wusing the veto
is to disapprove both appropriation and pro-
vise. Had the Governor, in this case, selected
such portions of thé vetoed scction only as
gave joint control, and stricken them out,
Ieaving the appropriating clavse, the wveto
fvould indeed have been void, However, he
followed here the exact course taken by a
rrevious Governor in the illustration given jn
Fairfleld v. Foster, and vetoed both proviso
and appropriation.

I have yet to learn that, beeause any officer
acts legally, but gives the wrong reason for his
action, or believes that the result will he dif-
ferent from what it is as a matter of law,
his act is void. If we are to say that the
legality of a veto ig to be tested by what we
Lelieve the Governor would have done hiad he
krown more fully the resulis thereof, and not
by what he actually did do, it iz indeed judi-
cial legislation. For the purpose of deter-
mining the lezality of the veto, it is utterly
immgterial what the Governor might have
done, or why he acted. We are concerned
only with hovr he acted. If he had the lezal
right so to aet, his veto must stand, no mat-
ter what the consequences or the reasons im-
pelling his actions. )

Let us now consider the attempted veto or
the disposition of the proceeds of the gasoline
tex. I have already referred to the appor-
tionment of the amount going to the *2J per
cenf. apportionment fund,” and to the ‘75
rer cent. apporticnment account of the gen-
eral fond.” When we come to the vetocd
clause referring to the money to go to the
counties, and again apply our test, the same
situation applies as to the 75 por cent. of the
ten-cent property tax. The vetced section
rositively and eclearly gives the snpervisors
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authority to spend the mopncy, Shopld the
supervisors of any county zprnd part of this
money, and snit be btrought against them up-
der the provisions of paragraph 2442, R. 8.
A, 1013, under what law would they justify?
Under the veteed eeetion above refvrred to,
and nene aother,

The majority opinion, referring to the gas-
oline tax, says:

“An appropriation or items of apprepriatien
that the Governor may declite to approve arc
of furds belonging to the state,”

And further:

“The 6075 of the threc-cent gacelive tax that
goes to the county is not levied for a state pur-~
pose and does not become the state’s morney.
It is collected by the gosoline dealers ard by
them remitted to the Scerctary of State, who
pays one-half thereof to the State Treasurer to
be appertioned as above stated, ord remits
the other ore-half to the treasurera of the dif-
ferent counties from twhich it has been reecived.
It i3 the enuntics’ meney levied for o county
purpese,” ote.

I do not find that the special veto power
is Hmited by the Constitution to arpropria-
tions of money made for state purp:ses cnly.
The language of the Constitution is:

“If any bill precented to the Governor com-
taing several * * * appropriations of men-
¢y, e may object to one or more of euch itrmas
while approving other portions of the LiL”
Const. art. b, § 7.

The act in question certainly was a b1,
presented to the Governor, containing several
items of appropriation,

Is it soriously contended that, when a
stateswlde fax is levied by the Lexlslature,
and the aet levylng the tax provides just how
the moacy shall te distributed, for what pur-
pose it chall be expended, nnd by whom.
mercly beecause the meney is directed to boe
spent; In eertain counties, and the supervis-
org, within the limite preseribed by the Leg-
islature, are charged with the duty of zecing
that it 1s spent for the purpese fixed by the

giclature, it i3 not an appropriaticm? I
cannot find where such a proposition is sup-
ported by any language of the Constitution
or any decision of a court of last resort,

The case of Com. v. Powell, 249 Pa, 144,
94 Atl, 746, does not deal with the veto power
at all, but mercly discusses the question of
whether a spoclal appropriation of the char-
acter set forth therein viclates the constitu-
tional provision that appropriation bills, oth-
er that the general, should have but one sub-
jeet. Nowhere in the ease is it even intimat-
ed that there was not an appropriation,

Suppose, for example, the Legislature lev-
ies a tax of any nature~and then provides
that the proeecds shall be spent in the varl-
ous countics for the crection of mew court-
houses, so much to each county, under the
direction of the supervisers, is it contcnded.
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that the Governor could nét veto each or any
of the amounts g0 provided to be spent mere-
ly because the proceeds were to be used for
county purposes, under the supervision of the
county authontxes?

Is the provision of the general appropria-
tion hill for the sypport of the publie Schools
not subject to, veto hecauge the money is ap-
portioned to, the counties, and spent in the
Pparticular distriets under the .direction of
“the county superintendent of gchools?

The counties are merely political. subdivi.
sions of the staté which are created and’
- ¢hanged from time to time as the Leglslature
. may see fit. "They have no povger or author-

1ty, nor even existenece, save and as'the Legm—
Tature provides. That body has and frequent-
Iy exerciééy thée right to dire¢t even the'ex-
penditiyre of mioney raised wholly within the
county, ind. under 4 levy made by the Supei~
visors, The counties 4nd all the officers
thereof are only the agents ofthe state.

It is said “it is the counties Thoney, levied:
for a county purpose.” Yes; but it did not
become the counties’ rhoney until after the
Legislatre appropriated it to them, nor was
the county purpose establighed until after the
Legislatuie had spoken Tt Was state ‘money,
Tevied by state authority, and the countles
and their officérs.can only justify the expend-
iture by reference to the act of the Legisla-
ture authorizing it.

It is evident, from the foregoing, that with-
ih this act there are at least thyee posztive
and unequivocdl appropnatmns of* money.
The first was thé specifie-sumi of $1,550,000°
for certain purposey set forth in the various’
sections of the act, The gecond was of 75
per cént, of the proceedsof the ten-cent prop-
erty tax levy, and the third 'was of BO per;
cent. of the zdsoline tdx:; Of eourse it cannot’
be cofitended that, 'because the latter two axe
expressed in percentages instead of -dcllars)
that they -afe not appropriations, *“That is
certain which ¢an bemade-certain” State-ex’
rel Lefiwmh v. Séarle, 79 Neb. 111, 112 N.
W. 880, fhe next guestion is, Are they
“items of’ appropriatlon”? The majority of
the court has already held, and with them I'
concur, that the aét émbracés but one “sub-

ject of appropriation” in the purview of ar-|

ticle 4, pt. 2, § 20.- If therebethree appropri-’

ations for separate objects coming under ofie-
subject within oné 'bill, can they ‘bé, within
the definifion of Fairfield v. Foster, anything
bt items of that subject?

. From the above it appears that there were
withm this act at least three separate “Ltems
of appropriation” ‘and the Governor, aétmg
within his constitutional authonty, bhag. ve-
toed two of them.

What is the effect on thé act .48 a whole?
We have a: property tax levy of ten. cents on
the hundred dollars, swith provmion made

‘for the disposition of ome-fourth thereof, but
no provision for thé disposal of the balarice.
‘We haye a gasoline tax of three cents per
gallon, with provision made for the disposi-
tion of epe-half theréof, but ne provision for
the disposal of the balance, There is neither
“apportionndent” nor “apprepriation” thereof.

‘What then shall be done with the proceeds =
of the taxes? 'The treasurer may reeceive
them, truly, bat he can -only perinit a fraec-
tion thereof' to be spent, and, so fair as the
balance is concerned, it is like Mahomet's
Coffin, 'suspended between Heaven and. earth,
belonging, to no particular fund and having
no partmular purpose. It necessarily fails
withm fhe inhibitions of article 9, §§ 3. ahd 9,
of the Constitution.

But the taxes ag levied were ot divided
by the Legl.alature Had the gasoline tax itself
provided that there should. be a one and one-
half cént levy for the counties and the same
amoéunt for thé two apportionment funds,
the first levy might fail without affecting the
second one. And so would it be with the
px:operty tax, But for us to malke the divi-
slon, Which the Legislature failed to make
would be 2 judicial and not a legislative tax.
The chief purpoge for which the two taxes
were levied having failed, and, they being
indivisible; 'the levies as .a whole necessarily
fail, under the provisions of the Constitution

1 above cited.

The thought naturally occurs that. the final
results of the above conclusions would be dis-
-astrous fo the state, in that the highway de-
partment would be -substantially without
Tindg. Such.indeed might bethe result, but in
rhy humble opmion it would be far more digas-
trous ultimately, if in our natural and prop-
wer desire to avoid the Scylla of crippling
temapbrarily the highway department, we f£all
into the Charybdis of a construction of the
‘Constitution not consomant with fundamental
principles, which will inevitably lead to fu-
ture misunderstandings and éonflicts between
the jégislative and executive “hranches .of
.government, and a perpetuation of the partic-
ular evils, again shown forth in the very
language of the highway bill, and the' circum-
stances of it passage, which article 5, § 7,
of fhe Constitution was adopted to prevent,

Believing as I do, for the reasons above
stated, that the veto of the Govérnor of the
-clausés .of the act appropriating 75 per cent.
of the property tax and 50 per cent. of the
.gasoline tax vwas valid, and that itg sffect wag
to render void the gasoling and property tax
\16vies, under article 9, §§ 3 and' 9, of the Con-
-gtitution, I hold that the action of the su-
péfior court of Maricopa county in sustaining

| the demurrer to plaintiff’s complaint ghould

be teversed; dhd the -«case remanded to that
cout’t, for proceedings not incozsistent with
this ¢pinion.. '
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This is an action brought by the Central Arizona Water Conservation District (the
“District”), a three-county water conservation district established pursuant to A.R.S. § 48-
3701, et seq. The District operates the federal Central Arizona Project (CAP), a 336-mile’
canal, pumping plant and reservoir project. The case involves a dispute over four acts of the
Arizona Legislature, which transferred $20,668,300.00 to the general fund from the Arizona
Water Banking Authority’s interstate water banking subaccount (“Subaccount”). The
Subaccount is a specific subaccount within a special fund established in 1996 pursuant to
AR.S. §45-2425(B)(6). These monies (hereafter the “Nevada Monies™) were most of the then-
remaining balance from two $50,000,000 deposits to that subaccount made in 2005 by the
Southern Nevada Water Authority, a Nevada public agency, pursuant to an amended Interstate
Water Banking Agreement (the “Banking Agreement”) executed earlier that year. According
to the District, the legislature has apparently just swept the last remnant (3312,000), Chapter
24, Laws 2011, Section 108(A)(80), 50" Legislature, I* Reg. Session, p. 62. This transfer is
not before the Court in this case. -

The Banking Agreement was entered into by the Arizona Water Banking Authority
(“*AWBA"), the Arizona Department of Water Resources (“ADWR”), the Southern Nevada
Water Authority (“SNWA") and the Colorado River Commission of Nevada (“CRC”). It
requires the AWBA to direct the importation of and storage of 1.25 million acre feet of “excess
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Colorado River water,” i.e. Colorado River water to which Arizona is entitled but which is
excess of actual needs in any year in central Arizona, in exchange for a total payment of
$330,000,000, beginning in 2005. If this source of water is not sufficient, other water must be
acquired to fulfill the contract. The Banking Agreement treats the initial payments in 2005 as
being placed in a Resource Account and the subsequent periodic payments of the remainder as
being destined for an Operating Account, even though both are to be deposited in the above-
referenced Subaccount. The differing labels are accompanied by different provisions and
restrictions on each account’s use. These differences do not affect the Court’s decision.

The 2005 amended Banking Agreement, which provided the program’s funding, was
preceded by four (4) relevant contracts: (1) a 2002 intergovernmental agreement (“IGA”) for
the District’s services to the AWBA, among the District, ADWR and the AWBA, which IGA
also sets forth the AWBA’s reimbursement obligations to the District, and which was renewed
in Janwary 2009; (2) a July 2002 Master Water Storage Agreement requiring AWBA to pay the
District for program water storage at the District’s underground storage facilitics. The
agreement was amended in 2006, but only to add new CAP sites; (3) a December 2002 Storage
and Interstate Release Agreement (“SIRA”) entered into by the Secretary of the Interior,
SNWA, CRC and AWBA, which ensures that the Secretary will release Colorado River water
to Nevada pursuant to the interstate water banking program; and (4) also in December 2002 an
Agreement for the Development of Intentionally Created Unused Apportionment (the “ICUA
Agreement”), entered into between the AWBA and the District, providing the arrangements by
which reduced diversions of Colorado River water by reason of California and Nevada requests
would be replaced by water stored in central Arizona under the program to maintain CAP
water deliveries. Contracts (1) and (4) are specifically referenced in the Banking Agreement.
Most recently, a June 2010 Recovery Agreement among SNWA, CRC and the District
provides for the cooperative planning for timing, amount, methods and costs of stored water
recovery. Together, these contracts provide the necessary structure for the program to
accomplish the Banking Agreement’s intended purpose. As such, they provide a backdrop for
the instant controversy but do not affect this Court’s analysis of the sweeps themselves.

The CAP imports, on average, some 1.5 million acre feet of Colorado River water into
central Arizona each year, pursuant to a contract (in addition to those mentioned above) with
the Secretary of the Interior. The Secretary is the federal official charged with administering
the decree in Arizona v. California, 376 U.S. 340 (1964), pursuant to the Colorado River Basin
Project Act of 1968, 43 U.S.C. § 1501, et seq. Thus, the District is charged with operating the
facilities necessary to transport water pursuant to the Banking Agreement.

The Defendants are the Governor, Jan Brewer, and the State Treasurer, previously
Dean Martin and now Doug Ducey (substituted pursuant to A.R.S. Rules of Civ. Proc., Rule
25(e)). The Governor is the chief executive officer of the state and constitutionally empowered

Docket Code 019 Form LO0O Page 2



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

LC2019-000468-001 DT 07/21/2011

to direct disposition of funds in the general fund pursuant to legislative direction. Ariz. Const.
art, V, § 4. The Treasurer is the state officer charged with management of the general fund and
other special funds established in the State Treasury. A.R.S. § 35-142. These Defendants
question the District’s standing, raise numerous defenses concerning the legislature’s authority
and argue that the District cannot retrieve the swept funds through court action because it failed
to invoke the state notice of claims statute, A.R.S. § 12-821.01.

The District alleges that the legislature’s actions ordering that the Nevada Monies be
“swept” into the general fund are beyond its constitutional authority and void ab initio. The
material facts are not in dispute, making this case appropriate for resolution by summary
judgment. Orme School v, Reeves, 166 Ariz. 301, 802 P.2d 1000 (1990). The parties filed
cross-motions for summary judgment, responses and replies. The Court conducted oral
argument on January 28, 2001 and on April 1, 2011. At the latter oral argument, the Court
announeed that it would rule that the District had standing and that it would rule in the
District’s favor on the basis of two Arizona Supreme Court decisions: Rios v. Symington, 172
Ariz. 3, 833 P.2d 20 (1992); and League of Arizona Cities and Towns v. Martin, 219 Ariz. 556,
201 P.3d 517 (2009). The Court directed the District’s counsel to submit a proposed order and
supporting memorandum, provided the Defendants time to respond and scheduled oral
argument on the proposed order for June 3, 2011. After the Defendants filed their Response,
the District sought leave to file a Reply. The Defendants did not receive copies of the
District’s motion and the proposed draft until shortly before the hearing scheduled for June 3,
2011 and the Defendants requested additional time to prepare for oral argument in light of the
motion for leave and the draft reply. The hearing was reset and held on June 10, 2011. The
Court heard oral argument, granted the District’s motion for leave to file the reply, directed the
District’s counsel to provide a Microsoft Word version of the amended proposed form of order
to the Court, and invited the Defendants to submit proposed language for the final order to the
Court." The Court having reviewed the pleadings, cases and transcripts, now holds as follows:

1. The District has standing to sue. The Interstate Water Banking Agreement
provides that the Nevada agencies have the remedy of specific performance should breach of
that agreement occur. Specific performance, in the sense of requiring water transportation and
storage, could only be achieved by water deliveries through the Central Arizona Project, a fact
that the Banking Agreement acknowledges in referring to the IGA and ICUA contracts, to
which the District is a party. Such specific performance would have to be accomplished by the
District, making the District a necessary party to any such litigation. The presence of that
litigation risk and consequent liability confers standing. Town of Gilbert v. Maricopa County,
213 Ariz. 241, 245, 9 5, 141 P.3d 416, 420 (Ct. App. 2006). Moreover, two federal court

! The Court has adopted most of the proposed order submitted by the District. The Court adopted some language
suggested by the Defendants on the notice of claim issue.
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decisions have conferred standing on this District and others contractually associated with CAP
water deliveries. Central Arizona Water Conservation District v. United States Environmental
Protection Agency, 990 F.2d 1531 (9™ Cir. 1993); Maricopa-Stanfield Irrigation and Drainage
Dist. v. United States, 158 F.3d 428 (1998).

2. The sweeps fail the test announced in Rios v. Symington, supra. In that case,
one of the provisions which then-Governor Symington line item vetoed was found not to be an
exercise of the legislature’s authority to appropriate, and thus not subject to such veto, because
it was not monetized by specific revenue streams but dependent on future actions that would
determine when and how much each fund might receive. Rios, 172 Ariz. at 9-10, 833 P.2d at
26-27, That uncertainty failed the “certain sum” test to qualify as an appropriation. Jbid. Here
the same uncertainty accompanied the establishment of the interstate water banking subaccount
in 1996. It was not be until 2005 that these Nevada monies were identified, quantified and
available to support the Water Banking Agreement program. In 1996, availability, timing,
amount, source, use restrictions, etc. were all unknown. In short, the legislature established
only a bank account and that was not an exercise of appropriative authority as Rios defines it.
The establishment of the Subaccount (A.R.S. § 45-2425(B)(6)} was not an appropriation,
therefore the sweeps of the Nevada Monies were not a subsequent exercise of that authonity
and thus unconstitutional under Rios.

3. Additionally, the sweeps run afoul of the requirements announced by the
Arizona Supreme Court in League, supra. There, two deficiencies were found. First, the
sweeps did not identify antecedent appropriative action supplying the monies in question,
leaving no basis for finding that the subsequent sweeps were following exercises of the same
authority. Without such identification, no prior exercise of appropriative authority could be
found to exist. The sweeps here suffer from that same deficiency. Second, in League, the bill
language attempted to override substantive law, constitutionally prohibited in an appropriation
action. Here, too, the same override language was included, compelling the same result.

4, The District argues that the Court should also rule 1n its favor on the basis of the
decision in Navajo Tribe v. Dep’t of Administration, 111 Ariz. 279, 528 P.2d 623 (1974)
because of the parallels to this case (foreign money, specific contract purpose) that the District
argues that decision addresses. The Court does not agree with the District’s position on this
1ssue and Navajo Tribe does not form a basis for relief.

5. During the April 1, 2011 oral argument, Defendants again argued that the
sweeps were proper and authorized by a prior appropriation. In support of this contention,
Defendants cited for the first time A.R.S. § 35-154(A), which prohibits unauthorized
obligations against the state that are not authorized by an appropriation. Defendants argued
that the 1996 Act had to be an appropriation else the later banking program expenditures could
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not have been anthorized. A.R.S. § 35-154, however, does not apply to this case. ARS. §35-
154 indemnifies the State from liabilities and/or obligations not expressly anthorized by an
appropriation. A.R.S. § 35-154 does not, however, create an appropriation where one did not
previously exist. Instead, it “operates as a condition subsequent, allowing the [government
entity] to avoid its obligations if the requisite funding is not forthcoming.” University of
Arizona v. Pima County, 150 Ariz. 184, 187, 722 P.2d 352, 355 (Ct. App. 1986). Here, the
funding was supplied, and by a Nevada agency. As aresult, Defendants’ reliance on A.R.S. §
35-154 is misplaced.

6. The District asks that the Court declare the sweeps unconstitutional and,
therefore, void ab initio. The Court so finds. The District further requests the Court to order
the swept funds returned to the Subaccount with interest, citing City of Bisbee v. Cochise
County, 50 Ariz. 360, 370-72, 72 P.2d 439, 444 (1937). The Defendants counter that such
fatier request is barred because it is a claim subject to the notice of claims statute, A R.S. §12-
821.01, which the District admittedly has not invoked. The Court agrees with Defendants.
The Arizona Court of Appeals recently addressed this issue in Arpaio v. Maricopa County Bd.
Of Supervisors, 225 Ariz. 358 P.3d 626 (App. 2010)(“Arpaio”). The Court of Appeals found
that the plaintiffs’ prayer for relicf seeking the return of the monies from the Maricopa County
treasury, or any subsequent motion for leave to amend to seek payment from the State treasury,
required the filing of a notice of claim. The Court explained:

We agree with the Sheriff that one who seeks declaratory relief need not comply with
ARS.§ 12-821.01. See Home Builder's Ass’n of Cent. Ariz v. Kard, 219 Ariz. 374,
281, 131, 199 P.3d 629, 636 (App. 2008). However, even assuming a favorable
declaration by this court, to the extent the Sheriff then would seek recovery of some or
all of the $24 million from the State, such a claim would indeed constitute the type of
claim requiring compliance with the notice of claim statute.

L] L] L

The amended complaint, purportedly seeking only declaratory and injunctive relief,
does in its formal prayer for relief ask the Court to order the Board to “reinstate” the
unencumbered status of the subject funds. In the context of the current status of the
litigation, however, it is unclear exactly how such relief could be obtained, even
assuming a favorable ruling on appeal. Presumably, the Sheriff would contend via
further amendment of the complaint or by separate action that these specialty funds
would need to be “replenished,” with the Board directing the reallocation of other
funding within the County’s budget. Under these circumstances, it seems logical to
treat the Sheriff’s contention as the equivalent of a damages claim, seeking recovery of
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funds he argues were inappropriately taken. Accordingly, such a claim is also subject
to the notice of claim statute, and the time for filing that claim has long since passed.

Id., 225 Ariz. at 362, 238 P.3d at 630. The relief sought here is virtually the same. The District
seeks the same sort of replenishment rejected in Arpaio absent compliance with the notice of
claims statute.

The District cites to State v. Mabery Ranch Co., 216 Ariz. 233, 165 P.3d 211
(App.2007) {(“Mabery Ranch™) for the proposition that the notice of claim requirement “makes
no sense when nonmonetary relief is sought and thus renders such cases outside the scope of
the statute.” Plaintiff’s Memorandum in Support of Proposed Form of Order (“Memorandum”)
at p. 11, However, the District here, as in Arpaio, is seeking monetary relief from the General
Fund whether or not it is seeking to have those monies paid to it. Like the District here, the
plaintiffs in 4rpaio did not have a personal interest in the monies and were not seeking to have
the monies paid to them. The relief sought here is virtually the same as the relief contemplated
in Arpaio.

Moreover, the reasoning provided in Mabery Ranch implicitly supports the holding in
Arpaio that a notice of claim is required where the relicf sought has the budgetary effect of a
monetary award. In Mabery Ranch, the Court of Appeals discussed the other case cited by the
District, Martineau v. Maricopa County, 207 Ariz. 332, 86 P.3d 912 (App. 2004), and noted
that the outcome there would not have a direct or indirect budgetary effect and would not have
resulted in a monetary award against the State. Here, the order sought by the District wil}
directly impact the State’s financial planning and budgeting and would go further than merely
restraining government conduct. The order sought would require the Treasurer to pay monies
out of the General Fund.

The District argues that “Ja]ny monetary settlement that the District might have offered
would also make no sense because the Defendants were legally unable to accept such an
offer....” Memorandum at p.11. The District further asserts that “[t]he claims statue embodies
an implied legislative intent that any mandatory settiement offer be made to an official or entity
empowered to accept it.”” Jd. However, simply because the Governor and Treasurer may not
have been able to settle the claims does not excuse the District’s failure to serve a notice of
claim upon the entity that could settle the matter, the State of Arizona, or its failure to add the
State as a party. As discussed above, it was clear from the outset that the relief sought by the
District, if awarded, would directly impact the State Treasury and budget. The District cannot
avoid the notice of claim requirements on the basis of its own failure to file a notice of claim
with the proper party or on the basis of its failure to suc or join the proper party. See Blauvelt v
County of Maricopa, 160 Ariz. 77, 80, 770 P.2d 381, 384 (App.1988).
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The relief requested by the District is the equivalent of a damages claim requiring the
payment of monies out of the General Fund, thus the District was required to file a notice of
claim. The District admits that it has not filed a notice of claim and more than one-hundred
and eighty days have passed since the passage of any legislation directing the transfer of
monies at issue in this case. The relief sought by the Distriet seeking the payment of monies
out of the State Treasury is therefore barred.

THEREFORE, IT IS ORDERED the Plaintiff’s Motion for Summary Judgment is
GRANTED IN PART as set forth above and the Defendant’s Motion for Summary Judgment
is DENIED. The Court finds that the sweeps were unconstitutional but declines to order the
return of the monies swept.

The District seeks an award of costs pursuant to A.R.S. § 12-341. Additionally, the
District seeks an award of attorneys’ fees pursuant to A.R.S. § 12-348, under the “substantial
benefits doctrine” and under the Private Attorney General Doctrine. For the reasons set forth
in the State’s Responsc dated May 18, 2011, the Court declines to award fees or costs.

Signed this 21* day of July, 2011,

o Ll
JU(DMFICER OF THE SUPERIOR COURT
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imposed by the laws of the State of Ari-
zona,

“Herein fail not.

“Done this 4th day of October, 1933,

“Otto E, Myrland [Seal}

“Subscribed and  sworn to before me
this 4th day of October, A, D. 1933,

“My Commission expires July 1, 1935.

“Mildred B. McGee
Notary Public in and for the
County of Pima, State of
Arizona” -

[ Seal]

After and partiaily over the name “Otto
E. Myrland” appears the impression of a
notary’s seal in reverse. Underneath the
name was -originally written “Attorney
for C, E. Brown,” but this, when the docu-
ment came into the possession of the com-
mittee, has been erased with a pencil by
some one so that it was not apparent with-
out very close inspection. Thereafter,
and in the absence of Fairchild, one Ray
Dye, as the agent of Brown, went to the
mining claim and presented the instrument
to Scott, representing that it was a court
order for the delivery of the possession of
the machinery. Scott, being a layman and
ignorant of legal proceedings, believed in
good faith, upon the statement of Dye
and inspection of the document, that it
was a court order, and therefore delivered
possession of the machinery to Dye, and it
was taken away by the latter. It was
further alleged that .the instrument was
prepared by respondent for the purpose of
presentation to Scott, and with the inten-
tion of deceiving him into believing that
it was a court order. _

[5] We think it goes without saying that,
it an attorney attempts to deceive another
during pending litigation by inducing him
to believe that a document prepared by the
attorney is an order by the court, it con-
stitutes unprofessional conduct. in the high-
© est degree. It is 2 fraud upon the party,
and, in effect an abuse of the process of
the court as a cloak for extortion. That
the facts set forth in the complaint are
true is not denied by respondent, Indeed,
he in substance admitted this, both in a
letter addressed to the administrative com-
“mittee of district No, 'S5 and in an oral
statement before this court. He offered
as- the sole extenuation for his conduct

the claim that he believed Fairchild was

unjustly swindling his client and that he
had been misguided by his zecal to pro-
tect the latter’s interest,

for the period of six months.

[6] Under such circumstarices, we have
no alternative but (o find that respond-
ent was guilty of unprofessional conduct,
and that he should be punished therefor.
Both the administrative committee and the
board of governors have recommended that
he be suspended from the practice of law
This court
is of the opinion that, in view of the
facts in this case, and of other matters
which are within the judicial knowledge
of the court, but which we need not set
forth in this opinion, this is the minimum
penalty which we would be justified in in-
flicting. It is therefore ordered that re-
spondent Otto E. Myrland be, and he is
hereby, suspended from the practice of
law in Arizona for the period of six
months from the date of rendition of this
judgment. .

McALISTER and ROSS, JJ., concur.

CRANE v. FROHMILLER, State Auditor.
No. 3649,

Supreme Court of Arlzong, '
June 7, 1935.

. States €=130

Constitutional provislom declaring that
no money shall be paid out of state treas-
ury, except in manner provided by law, means
that people’s money may not be.expended
without their consent, either as expressed in
organic law of state or by constitutional acts
of Legislature appropriating such money for
specified purpose (Const. art. 9, § 5).

2. States €131 .

Generally, Legislature is supreme In mat-
ters relating to appropriations, exeept so far
as there are coustitutional restrictions upon
it (Const. art. 9, § 5).

8. States ¢=131

Appropriation need not be made tn any
particular form of words nor in express
terms, all that'is’required being a clear ex-
pression of legislative wiil on subject (Const.
art. 0, § 9.

4, Constitutlonal law €&=60

Legislature may not delegate its power
to make laws to any other person or body, ex~
cept when authorized by Constitution,

G=For otiler cates sce same topic and KEY NUMBER in zli Key Number Digests and Indexes
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5. Constitutional law =860
States €131
Leglslature must make any appropriation
which authorizes money to be drawn from
gtate treasury, and it cannot delegate such
power to another (Const. art. 9, § 5).

6. States &=131

Legislative appropriation, If it 1s to be
paid from general fund, must, to be valid,
fix at least maximum amount, although, if
payment is to be made only from special fund
which is Iimited in amount, no limit need be
stated in act authorizing expenditures and
specifying for what purposes money is to be
expended {Const. art. 9, § 5).

7. Constitutional law €62
States ¢=13| .

Act authorizing Governor to issue emner-
gency proclamations to cover expenses of tax
suit, which placed no limit on amount ¢f debt
which might be ineurred, and stated that
claims were to be paid from general fund of
state, Aeld unconstitutional (Laws 1931, e, 61;
Const. art. 9, § 5.

8. States &=120 )

Governor's proclamation authorizing tax
commission to incur indebtedness for legal
gervices In tax saits held not valid nnder act
authorizing Governor to Issue emergency
proclamations to cover expenses of tax suits,
which was passed in view of litigation for
which indebtedness was ineurred, since no
state of facts on which Legislature had had
opportunity of acting could constitute an
“amergency” Justifying Governor in incur-
ring indebtedness (Laws 1931, ¢. 61).

[Ed. Note.~For other definitions of

~ “Emergency,” sece Words & Phrasea)]

8. States ¢=131 :

Act anthorizing Governor to Issne emer-
gency proclamations to cover expenses of {ax
suits, which placed no limit on amount of
liabilities which might be incurred and made
claims payable from general fund, held not
valid as authorizing special emergency appro-
priation (Laws 1931. 61; Const. art. 9, §
6).

16. States €130

State auditor Aeld not Justified in pay-
ing claims for legal services In tax suits
against state, where statute under which in-
debtedness was incarred did not constitute
appropriation and there was no other provi-
gion authorizing payment (Laws 1931, ¢ 61;
Rev, Code 1928, § 35; Const, art. 9, § 5).

§1. States =130

State disbursing officers may not pay val-
1d c¢lalms which state is morally hound to pay,
in absence of appropriation therefor (Const,
art. 9, § 5.

45 PACI¥IO REPORTER, 2d SERIES

12, States &120

Indebtedness Incurred for gervices of at-
torney employed by state tax commisslon to
defend tax suits keld unanthorized, in view of
statute prohibiting any state agency, with
exception of Attorney General, from incur-
ring indebtedness for legal services (Rev.
Code 1928, § 52a, added by Laws 1931, ¢. 30).

(3. Constltutional law €248

Statutes &=181(1)

Supreme Court {8 to seek for Intent of
Leglslature and to give such interpretation
to ambiguous langnage in statute, if possible,
a3 will render act constitutional.

14. States €31

Appropriation for expenses of pending
tax litigation, which was included in general
appropriation act, held not unconstitutional
a8 embracing more than appropriation for a
department of state, since money was appro-
priated for a department of state controlled
by chief executive to be expended in his dis-
cretton in assisting a department controlled
by Attorney General in handling of tax sults
other than for costs of legal servicez {Const,
art. 4, pt. 2, § 20).

R )

Original proceeding in mandamus by A.
W. Crane against Ana Frohmiller, as State
Auditor, to compel respondent to pay two
claims against the state. On demurrer to
the petition.

Alternative writ quashed.

Emmet M. Barry, of Pheenix, for peti-
tioner,

John L. Sullivan, Atty. Gen,, and Dud-
ley W. Windes, Asst. Atty. Gen., for re-
spondent,

Terrence A. Carson, of Pheenix, amicus
curiz,

LOCKWOOD, Chief Justice.

A. W, Crane, hereinafter called petition-
er, filed an original proceeding in this court
asking for a writ of mandamus against Ana
Frohmiller, as auditor of the state of Ari-
zona, hereinafter called respondent, to
compel her to pay two claims against the
state, one of which was made by petitioner
personally and the other of which was as-
signed to him by Thomas A. Flynn. Re-
spondent demurred to the petition, and the
matter is before us upon the demurrer.

An ecarnest request was made to this
court by counsel for hoth petitioner and
respondent that we take up this case out
of its regular order and coasider it im-
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mediately; it being asserted that vital in-
terests of the state were involved therein
and that its rights would be greatly preju-
diced if a prompt decision of the points in-
volved was not had, It was represented to
us by the state tax commission and the At-
torney General that there are suits now
pending in the federal courts involving
many million dollars of taxes; that the
state of Arizona is the real defendant in
such actions; that plaintiffs are pressing
the cases for trial, and, in order that the
state might properly present its defense,
an immediate determination of the ques-
tions herein was imperative. For this rea-
son we have laid aside all pending mat-
ters and devoted ourselves to a considera-
tion of the case.

The precise legal question before us is
whether upon the facts stated in the peti-
tion it is the imperative duty of respond-
ent to approve the claims presented. We
therefore summarize its allegations as fol-
lows: On the 7th day of January, 1935,
which was the date for the convening of
the regular session of the Twelith Legisla-
ture, there were pending in the District
Court of the United States ten suits, in
which various corporations were plaintiffs
and the state tax commission, representing
the "interests of the state, was defendant,
contesting tax assessments on the proper-
ties of the plaintiffs for the years 1933 and
1934, There were also pending in the
superior courts of the state two suits
wherein certain other corporations were
contesting the assessments of their proper-
ty for the year 1934. On the 21st of Jan-
uary six of these suits in the district court,
filed by one of the corporations, were dis-
missed without prejudice, and immediate-
ly thereafter three new suits were filed by
such corporation, contesting the same as-
sessments which were contested in the six
suits dismissed. While the Twelfth Leg-
islature was in session, and while all these
suits were pending, the Attorney General
of the state of Arizona was summoned to
appear before a joint session of the Ap-
propriation Committee of the Senate and
House for the purpose of determining what
provision should be made hy the Legisla-
ture to provide funds for the defetise of
the suits. In response to this request, the
Attorney General did appear and advised
the Legislature that he could not determine
what moneys would be necessary to make
a defense to the suits and asked it to make
such provisions as it deemed necessary to
meet the situation. Various members of
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the Legislature and the Governor discussed
the matter, and, after considering what
they believed to be the various available
remedies, and particularly the provisions
of chapter 61 of the Session Laws of 1931,
the Governor advised the Legislature that
he thought that he could take care of the
situation without the necessity of any new
legislation. The Attorney General, how-
ever, was not satisfied with this, and in-
formed the Legislature that he thought an
additional appropriation for the urpose
of assisting in the defense of such suits
was necessary, and in pursuance of this
request there was included in the general
appropriation bill of 1935 the following
provision: :
“Subdivision 33. Governor's Tax
Litigation Fund,

For the 24th For the 25th
Fiscal Year Fiscal Year
$10,000.00

“There is hereby appropriated to the
Governor’s General Fund the sum of $10-
000.00 or so much thereof as may he neces-
sary for the prosecution, defense or settle-
ment of pending tax litigations. Said sum
to be used and expended in conjunction
with the Attorney General's Office. This

Tax Suits..

. appropriation shall be exempt from the

provisions of the Financial Code and any
balance remaining at the end of the fiscal
year shall not revert to the general fund.”

About the Zist of March, 1935, and after
all the things above set forth had happened,
the Legislature adjourned. Thereafter ne-
gotiations were entered into for a compro-
mise of the two suits pending in the su-
perior courts of the state, and they were
duly settled without expense to the state.
It was impossible to settle certain of the
suits pending in the federal courts, and on
the 25th day of April the Attorney General
and the tax commission, being satisfied that
those cases would have to be tried upon
their merits, requested the Governor to au-
thorize the tax commission to incur debts
and liabilities against the state to the
amount of $25000, under chapter 61, su-
pra, for the purpose of defending these
suits. In accordance with such request, the
Governor, after reciting the facts in re-
gard to the litigation involved, on April
20th by a proclamation stated as follows:
“Now, therefore, I, B. B. Moeur, Gov-
ernor of the State of Arizona, in accord-
ance with the act herein named, declare
and proclaim the fact that the Tax Com-
mission is authorized to incur debts and
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liabilities against the State of Arizona in
defense of said suits herein named in the
sum of Twenty-five Thousand ($25,000.00)
Dollars, or such amount thereof as may be
necessary, to be paid as other claims
against the State, from the General Fund.”

Shortly thereafter the federal court or-
dered defendant to answer in certain of
the suits aforesaid, and the state tax com-
mission employed Thomas A. Flynn as spe-
cial counsel, at the rate of $50 per day, who
assisted the Attorney Generals office to
prepare the answers in those cases. It also
became necessary to gather evidence in

support of the answers, and the commis-

sion employed experts for the preparation
thereof, among whom was petitioner here-
in; the compensation of the latter being
fixed at the rate of $20 per day. DPetitioner
and Flynn each performed one day’s serv-
ice under the employment above set forth,
and then filed claims against the state of
Arizona for such services, based on the
provisions of the Governor’s proclamation,
as aforesaid, which were duly approved by
the tax commission, and by it presented to
the respondent for her approval as audi-
tor. She refused to give this approval, for
the reason that in her opinion the Gover-
nor’s proclamation authorizing the incur-
ring of liability by the tax commission to
the extent of $25,000, as above set forth,
was invalid, whereupon this petition was
filed.

[1] The question before us is whether on
this state of facts it is the duty of the au-
ditor to approve the claims in question.
Section 5 of article 9 of the Constitution
of Arizona reads in part as follows:
“% % * Ng money shall be paid out of
the State treasury, except in the manner
provided by law.”

Provisions of this nature appear in many
state constitutions, and they have uni-
versally been interpreted to mean that the
people’s money may not be expended with-
out their consent either as expressed in the
organic law of the state or by constitu-
tional acts of the Legislature appropriating
such money for a specified purpose. Dick-
enson v. Clibourn, 125 Ark. 101-105, 187
5. W. 909; People v. Goodykoontz, 22
Colo. 507, 45 P, 414; State v. Burdick, 4
Wyoa. 272, 33 P, 125, 24 L. R. A. 266. The
rule is so well known and so generally ac-
cepted that no further citations are needed
to support it.

[2-6] There can be no contention that
the Constitution itself authorizes the pay-
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ment of the claims in question from the
state treasury, and we therefore turn to
the statutes to see whether the Legisla-
ture has affirmatively and constitutionally
given such authorization. It is generally
held that the Legislature is supreme in mat-
ters relating to appropriations, except so
far as there are constitutional restrictions
upon it. LeFebvre v. Callaghan, 33 Ariz.
197, 263 P. 589; People v. Pacheca, 27
Cal. 175; Graham v. Childers, 114 Oki. 38,
241 P. 173; State v. Zimmerman, 183 Wis.
132, 197 N, W. 823. And an appropriation
need not be made in any- particular form
of words nor in express terms; all that is
required being a clear expression of the
legislative will on the subject. Proll w.
Dunn, 80 Cal. 220, 22 P, 143; Davis v. Peo-
ple, 78 Colo. 521, 242 P. 995, 996. But
there are two limitations, not as a rule
expressed in precise language in the vari-
ous state constitutions, but nevertheless al-
most universally upheld, as implied therein.
The first is that the Legislature may not
delegate its power to make laws to any
other person or body, except when author-
ized by the Constitution. Schechter
Poultry Co. et. al. v. U, S. (just decided
but not yet reported in the U. S. Reports)
55 S. Ct. 837, 79 L. Ed. —; Board of
Harbor Commissioners of Port af Eurcka
v. Excelsior Redwood Co., 88 Cal. 491, 26
P. 375, 22 Am. St. Rep. 321; State w.
Keener, 78 Kan, 649,97 P, 860, 19 L. R. A.
(N. 8.) 615; State v. Thompson, 149 Wis.
488, 137 N. W. 20, 43 L. R. A. (N. 5.) 339,
Ann. Cas. 1913C, 774; 6 R, C, L. Page
164, It therefore must itself make any ap-
propriation which authorizes money to be
drawn from the state treasury, and it can-
not delegate that power to another. The
second limitation is that, when a legisla-
tive appropriation is directed to be paid
out of the general fund, but not to com-
prise the whole of such fund, the appro-
priation must be specific as to a maximum
amount and cannot be left indefinite and
uncertain in this regard. In the case of
Tillotson v. Frohmiller, 34 Ariz, 394, 271
P. 867, 871, we had this last limitation be-
fore us. Therein we quoted approvingly
from the case of State ex rel. Davis v,
Eggers, 29 Nev. 469, 91 P. 819, 16 L. K. A,
(N. 5.) 630, as follows: *“As all appro-
priations must be within the legislative will,
it is essential to have the amount of the ap-
propriation, or the maximum sum from
which the expenses could be paid, stated.
This legislative power cannot be delegated
nor left to the recipicnt to command from
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the state treasury sums to any unlimited
amount for which he might file claims.
True, the exact amount of these expenses
cannot he ascertained nor fixed by the Leg-
islature when they have not yet been in-
curred; but it is usual and necessary to fix
a maximum, either in the general appropri-
ation bill or in the act authorizing them
specifying the amount above which they
cannot be allowed,” and we referred to the
cases of Blaine County Inv. Co. v. Gallet,
35 Idzaho, 102, 204 P. 1066, and Peabody v.
Russell, 302 Iil. 111, 134 N. E. 150, 20 A.
L. R. 972, as stating the same rule.

A similar question arose in the state of
California, and the Supreme Court of that
state in the case of Ingram v. Colgan, 106
Cal. 113, 38 P. 315, 39 P. 437,438, 28 L. R.
A. 187, 46 Am. St. Rep. 221, said as fol-
lows: “* * * The fund from which
the bounties are to be paid-is explicitly
designated, but the amount of money in the
general fund devoted to the payment of
these bounties is not specified. The lan-
guage lacks the first essential to an efficient
appropriation. - There is no designated
amount, and consequently there is no ‘spe-
cific appropriation” to be exhausted, unless
it can be said that the whole general fund
is set aside as a specific appropriation to
the end in view,~—a proposition not serious-
ly to be considered. Redding v. Bell, 4
Cal. 333. It is freely conceded that the use
of technical words in a statute is not neces-
sary -to create an appropriation. But,
while no set form of language is requisite,
upon the other hand there are some things
which plainly enough are not severally an
appropriation. A promise by the govern-
ment to pay tmoney is not an appropria-

tion. A duty on the part of the legisla- .
ture to make an appropriation is not such, -
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"ments in giving effect to our state consti-

A promise to make an-appropriation is not; !
_ an appropriation. Usage of paylng money -
* in the absence of an dppropriation ‘cannot i
- make an appropriation for future payment,:

Ristihe v.  State, ‘20 Ind. [328], 333." The

utmost, that can be'tlaimed for the act uni’
der consideration is that it pledges the Food-

faith of the state to the making of an ap-
. propriation,
supreme court of Colorado,:in Institute for
Education ‘of Mute & Blind v. Henderson,
18 Colo. 105, 31 P, 714 [18 L. R. A. 398],
is peculiarly apposite: ‘To permit the dis-
bursement of an indefinite amount of mon-
ey, as these bounty acts contemplate, is to
introduce an element of uncertainty into
these calculations that will seriously em-
barrase both the legislature and the depart-

Herein thé language of the -

tution with relation to the levying of taxes
to meet appropriations, If the legislature
desires to pay bounties, it may do so for
all proper purposes by making the neces-
sary appropriations therefor. Thus the
public funds of the state will be protected,
and the safeguards provided by the vigi-
lance of the framers of our fundamental
law will be given a construction best cal-

culated to prevent the evils aimed at.’
x ¥ %7

The general rules governing appropria-
tions by Legislatures are exhaustively dis-
cussed in Ristine v. State, 20 Ind. 328, and .
the same principle is upheld, as it is also
in People v. Kenehan, 55 Colo. 539, 136
P. 1033; State v. Holmes, 19 N. D. 286,
123 N. W. 884, and In re Opinion of
Judges, 48 S. D. 253, 203 N. W. 462
It is true there are a few decisions to
the contrary, such as State v. Zimmer-
man, 183 Wis. 132, 197 N. W. 823, and
State v. Henderson, 199 Ala. 244, 74
So. 344, L. R. A. 1917F, 770, but they
are contrary to the great weight of
authority and to our own holding in Til-
lotson v. Frohmiller, supra.

We hold, therefore, that, in order to
constitute a valid appropriation by the
Legislature, it must, if the appropria-
tion is to be paid from the general fund,
fix at least a maximum amount beyond
which such appropriation may not go, al-
though, if the payment is to be made
only from a special fund which is itself
limited in amount, no limit need be stat-
ed in the act authorizing the expenditures
and specifying for what purpose the mon-
ey 15 to be expended.

[7~11] lWith these general rules tu gmde '
us, let ‘ys ‘determine whether theté is a
valid appropriation from which thc ‘claims
in question may be paid. " It :s the ¢on-
tention of petitioner that! this approprxa.-

“tion is found in chapter 61, Sessmn Laws

1931, which reads as follows L

“An act authorizing the Governor to issue
emergency proclamations to cover ex-
penses of tax suits,

“Be It Enacted by the Legislature of
the State of Arizona: :

“Section 1. In addition to the powers
granted to the governor under Scction
2620, Revised Code, 1928, the governor
when requested Dby -the tax  commission
and the attorney general, for the purpose
of providing funds to defend suits brought
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against the tax commission contesting tax
assessments, may authorize the tax com-
mission to incur debts and liabilities against
the state to be paid as other claims against
the state from the general fund.”

Upon examining this act, it is obvious
instantly that it does not comply with
the rule in regard to a limit of the max-
imim which can be expended thereun-
der. There is no limit placed upon the
amount of debts or liabilities which may
be incurred, and it expressly states that
such claims are to be paid from the gen-
eral fund of the state, For the reasons
above stated, if the act be construed as
an attempt to give a blank check upon
the general fund to the Governor, the
tax commission, and the Attorney Gen-
eral, it is unconstitutional, invalid, and
of no effect whatsoever. But, says peti-
tioner, even though it may not be valid
as a general and unlimited appropriation,
it is nevertheless valid as a special emer-
gency appropriation, under the opinion
in LeFebvre v. Callaghan, supra, and it
is urged that the act, if so construed,
in effect adds a new kind of emergen-
cy to those specified in section 2620, R.
C. 1928. In that case we discussed the
meaning of the word “emergency” as used
in the section just cited. Therein we
held that no state of facts upon which
the Legislature had had the opportunity
of acting could, within the meaning of
the section, constitute an emergency which
would justify the Governor in incurring
an indebtedness under its terms. The fact
that according to the petition the Legis-
lature was mistaken as to the powers of
the Governor to take care of the matter
without further legislation cannot affect
the principle of law involved. When that
body knows of the existence of a situa-
tion, and when it acts in view there-
of, either affirmatively or negatively, no
administrative officer may substitute his
judgment for that of the Legislature at a
later time merely because the latter has
made a mistake in its action. To so hold
would be to delegate to every executive
officer the right to substitute his judg-
ment for that of the legislative author-
ity in what has been held from time im-
memorial the exclusive and most impor-
tant prerogative of that body, to wit, the
appropriation of public money.

We therefore hold that upon the facts
stated in the petition there was no emer-
gency existing within the true meaning

-general fund.
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of the law at the time the Governor is-
sued his proclamation in May 1935.

But, even if an emergency did exist,
chapter 61, supra, cannot be invoked to
aid it, for by its terms any claims aris-
ing under it are to be paid from the
The Legislature, when it
adopted section 2620, supra, was cvidently
advised as to the comstitutional principles
governing appropriations, for it very care-
fully created a special fund from which
alone any indebtedness incurred by virtue
of the provisions of the section could be
paid, and expressly limited indebtedness
to be incurred in excess of that special
fund to $350,000. Since chapter 61, su-
pra, does not constitute an appropria-
tion, and since there is no other provi-
sion of law which would justify the au-
ditor in paying the claims in gquestion,
the proclamation of the Governor author-
izing the incurring of the indebtedness,
as shown by the claims involved herein,
would not justify or permit her to ap-
prove such claims, and she was only per-
forming her duty when she rejected them,
for, even though they be wvalid claims
against the state, which it is morally bound
to. pay, it is universally held, under a
constitution like ours, that the disbursing
officers of the state may not pay such
claims in the absence of an appropriation
therefor.

Section 35, R. C. 1928, expressly states
the duty of the auditor when a claim is
presented to her involving a valid debt
of the state for which no appropriation
for payment has been made. She is re-
quired to issue a certificate of indebted- -
ness, which can be presented to the Leg-
islature at a later date with a reguest that
an appropriation be made for the pay-
ment thereof.

[12] We might conclude our opinion
at this point, but, in view of the impor-
tant principles involved, we think it best
to state other reasons why one, at least,
of the claims is for an indchtedness incur-
red without authority of law. Chapter 30,
Session Laws of 1931, reads in part as
follows:

“Sec. 52a. Legal Advisor of Depari-
senis. The attorney general shall be the
legal advisor of all departments of the
state, and shall give such legal service as
such departments may require, With the
exception of the industrial commission,
no official, board, commission, or other
agency of the state, other than the attorney
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general, shall employ any attorney or make,
any expenditure or incur any indebtedness
for legal services. The attorney general
may, when the business of the state re-
quires, employ assistants.” -

This is an explicit statement that no
official, board, eommission or agency of
the state, with the exception of the At-
torney General, is permitted to incur any
indebtedness for legal services, and the
latter is required to furnish any such
services that may be required by any
department of the state. This necessarily
includes the state tax commission. The
Legislature realized, of course, that the
Attorney General could not in his own
person perform all of the many legal
services required in the administration
of the government, and expressly author-
ized him to employ assistants. There is but
one limit to this authority, and that is
that he may not incur an indebtedness for
the services of such assistants in excess
of the appropriations made by law for
their payment. Chapter 34, Session Laws
1931. The petition alleges that the state
tax commission employed Thomas A.
Flynn to perform legal services for it in
the defense of the suits in question, This
it was expressly prohibited by chapter 30,
supra, from doing, and we know of no
later provision of the law which has re-
pealed that chapter. TIf the tax commis-
sion felt the need of a special legal ad-
visor, it was its duty to present the mat-
ter to the Attorney General, and it was
his discretionary right to employ such as-
sistants as he thought necessary to per-
form those services, within the limita-
tion of the appropriation made by the Leg-
islature for that purpose.

It was earnestly contended by petition-
er that, if the proclamation of the Gov-
ernor authorizing the expenditure of the
$25,000, set forth therein, is held to be
illegal, the state of Arizona may suf-
fer the loss of many million dollars of
taxes. We are of the opinion that pe-
titioner is unduly alarmed as to the re-
sults which will flow from our decision..
If the Governor, Attorney General, and
the tax commissioners are honest and ca-
jpable public officers, as of course we
know they are, they have full power and
ample means to protect fully the interests
of the state in the pending litigation. So
far as legal services are concerned, the
Attorney General is required by law to
furnish them. If for any reason he feels
that he is personally unable properly to
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represent the state in the pending lit-
igation, the Legislature has given him un-
limited power to choose any competent
attorneys as assistants, and has provided
in the general appropriation bill a fund
of nearly $20,000 per annum which he
may, if he desires, use to such extent as
may be necessary for the compensation of
such assistants. In the case of Wiggins
v. Kerby (Ariz) 38 P.(2d) 315, 317, we
said: “* * * YWhen there are charges
fixed by general law against an appropria-
tion of this kind, such, for instance, as the
salary of the head of an office or de-
partment, they should be deducted from
the total and the balance used to pay the
legal and necessary obligations of the of-
fice as they arise until the appropriation
is exhausted. In planning how the ap-
propriation should be spent he should, of
course, use his best efforts to reduce the
expenses of administering his office to
such a point that the appropriation will
cover the cost of all the necessary duties
thereof, but in any event the obligations
so incurred must be paid from the appro-
priation in the order in which they arise,
no matter what effect such action may
have in exhausting the appropriation.”
(Ttalics ours.)

If it be necessary, in order to secure
competent legal talent to assist the Attor-
ney General in the discharge of his du-
ties in regard to the pending litigation,
to exhaust the appropriation for that pur-
pose, so that other matters arising at a
later date cannot properly be taken care
of, he should perform the instant duty
with the utmost economy consistent with
efficient service, and leave to the prop--
er authorities of the state, to wit, the
Governor and the Legislature, to deter-
mine whether it is necessary at a later time
to provide him with additional funds. So
much for the legal aspects of the litiga-
tion,

[13,14] It is, of course, important, and
at times absolutely necessary, in extended
litigation to incur other expenses beside
those for strictly legal assistance. The
Legislature realized this, and made an
appropriation of $10,000 by subdivision 33,
supra, “for the prosecution, defense or
settlement of pending tax litigation.” Pe-
titioner urges that this appropriation is in-
valid, for the reason that it violates ar-
ticle 4, pt. 2, § 20, of the Constitu-
tion, in that it embraces more than an
appropriation for a department of state;
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in effect operates to amend section 2614,
R. C. 1928; attempts to delegate a power
of expending money which is not given
under any existing law; and gives the
Governor power to employ counsel and
to incur expenses for legal services, com-
trary to the provisions of chapter 34, su-
pra. The constitutional provision just cit-
ed reads as follows: “Section 20. The gen-
eral appropriation bill shall embrace noth-
ing but appropriations for the different de-
partments of the State, for State institu-
tions, for public schools, and for interest
on the public debt. All other appropria-
tions shall be made by separate bills, each
embracing but one subject,” and it is
urged that in the case of Sellers v. Froh-
miller (Ariz.) 24 P.(2d) 666, we have held
an appropriation of similar character to

that of subdivision 33 to be invalid as’

embracing general legislation. We reaf-
firm the principles of law stated in the
Sellers Case, but think they are not ap-
plicable to this case. In the former case
section 6 of the General Appropriation

Act of 1933 removed from the various

state agencies the power which they had
previously had of expending, according to
their discretion, the funds appropriated for
their use for operation and travel, and
vested such power and discretion in the
Governor. It also appropriated money for
the salary of a secretary to the Governor
to assist in the exercise of such discre-
tion. We held that the provisions of
section 6, which took away from the va-
rious agencies of government the discre-
tion which they had previously had in ex-
pending appropriations made for them, and
giving that discretion to some other agen-
cy of government, was legislation of a
general character, and could not be in-
cluded in the general appropriation act,
and, since such provisions must fall, any
appropriation made to aid in carrying
out the invalid part of the act fell also.

But in subdivision 33, supra, there was
no such attempt at general legislation.
Bearing in mind the rules of statu-
tory construction that we are to seek for
the intent of the Legislature and to give
such interpretation to ambiguous language
in a statute, if possible, as will render the
act constitutional, we hold that the true
meaning of subdivision 33 is that the Leg-
jslature has appropriated for that depart-
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ment of state controlled under the law by
the chief executive the sum of $10,000,
to be expended by him in his discretion in
assisting the department controlled by the
Attorney General in the handling of tax
suits. He is not authorized to use the
money in payment for legal services, for
that matter is vested exclusively in the
Attorney General by chapter 34, supra, and
the costs of such services are provided for
in the appropriation made for that of-
fice. The Governor may not compel the At-
torney General to accept such assistance,
for the exclusive right to conduct litiga-
tion on behalf of the state is given by
general law to the latter. But he may, if
requested by the Attorney General, use
the appropriation for the costs of such
matters properly connected with the liti-
gation, other than legal setvices, as he
thinks proper. Subdivision 33, thus inter-
preted, does not violate the constitutional
provision above set forth. . State ex rel.
Whittier v. Safford, 28 N. M. 531, 214 P.
759. It is true that this appropriation will
not be available until the 1st day of July,
1935. We are satisfied, however, that, if
the Attorney General represents to the
federal District Court the true situation
and that such appropriation will be avail-
able on the 1st day of July for the pur-
pose of securing evidence necessary in the
defense of such litigation, that court will
grant him such reasonable time after that
date as may be necessary properly to pre-
pate his case.

If all of the nearly $30,000 thus avail-
able for the conduct of the impending
litigation is about to be exhausted after
as careful and economical an expendi-
ture thereof as is consistent with efficien-
cy, there is no excuse for any one to
fear that the rights of the public will be
endangered. Under the Constitution the
Governor may, at any time and on the
shortest notice, convene that body to which
the appropriating power has been confid-
ed by the people, to take such steps as may
be necessary, paraphrasing the old Ro-
man formula, “to see that the state takes
no harm.”

The alternative writ of mandamus here-
tofore issued is quashed.

McALISTER and ROSS, JJ., concur.
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In: Arizonpa & New Meéxico Railway v.
Clark, 285 U. 8. 669, 35 Sup ‘Ct, 210, 59 L.
Ed. 415, T. R. A. 19150, 834, this statute was
construed in opmwns Whlch dlscuss at someé.
length the conclusmns reached A dissenting
opmmn-by Mr Justice Hughes, refermng. i:o

the constx‘uct;on placed upon the statute by"

the prevailing opinion 6f the -court, says:

“It should be supposed that it was the leg-
islative intent. to prbtect the patient in preserv-.
ing secrecy with respeect to hiz ailments, and |
not te give him. .a monopdly of testlmony Aag
to his condition while under treatment.”

This fairly expresses. the -argument 6f the:

appellant with ireference to this question.].

The dissenting -opinion further goes on to
say:

“Here not only did the plaintiff introduce the
evidence of hig nurse, degeribing in detaﬂ hzs‘
bodily injuries and the medical tx;eatment, ‘but’
the plaintiff offéered, himself as a witness and
voluntarily test:ﬁed ag to ‘his bodily condltmn !
His testimony covered the time during.which
he was under the physician’s examination, and
it was upon this téstimony that the 'sought to:
have the extent of Nig injuries -determined by
the jury and damages awarded accordingly. To
permit him, while thus. »dxsi:losmg his physiecal
disorders, to claim ‘a prlvﬂege in grder to pro-
tect himself from contradlctlon' by ,lns physmlan
as to the same mgtter, Would be, as it seems to.
e, so inconsistent with the ‘proper adminis-
tration of justice that we are mnot at 11be):ty
to find a warrant for fhig. procédure in the!
statute unless its. language: prohlblts any other
construction.”

This quotation . clearly mdlcates that the
precise queshdn was hefore the eourt in that

case which is ra1sed on tlns apbeal, and the |

decision of the court expxessed in the major-
ity opinion i3 adverse to appellant’s conten-
tion. Mr, Justice Pltney there says: .

“To construe the act in accordance wn;h ‘the
contention of plaintiff in- error '‘would: not oniy
be & departure from 1ts language, but would
render it mappheable in all cases Whexge the
‘physieal or supposed physieal dlseqse iy the
subject of judiéial inquiry, and where any aver-
ment respectmg it iz made 1n pleadmg 0T evi-
dence' upon thé subject ‘ig: mtroduced at the
trial in behalf 6f the patiént. 'This would de-
prive the privileze of theé greatest part of its
value, by codfinifig ifs enjoyment to the com=
paratively rare .and. unimportant instances
where the patient might have no occasion to
raise an issue or introdunece eyidence on the sub-
ject, or where the patlent’s d;sease mlght hap-
pen to be under mvestlgatmn in a cohtroversy
between other parties. We are constrained to
reject this construction””

The construction of t}_le’statute in guestion
as embodied in this quotation is -the law of,
.this state. In accordance with it the ruling.

of the trial court excluding the testimony -of |

the physician was correct.
No other questlons are raised by th1s ap-‘

peal. "

* FATRFIELD v.FOSTER
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P

The judgmient of the trial court will be af-
firmed,

ROSS, &y and FAIRDS Superior .Tudge,
CONCUr,

FAIRFIELD, State Auditor, v. FOSTER.
{No. 2150.)

"{Supreme Court ‘o.f Arizona, April 14, 1923.)

‘ I Apfreal and erfor @&==539—Stipulation 'as to

‘what Isswes are not binding on Supreme
Coiirt,

A stipulation as to what the issues are is
. not ‘binding on the Supiéme ‘Gourt.

2, Courts &=90(1)=—Question invelving limi-
tation. of ‘Governor’s vete power considered
as. matter of first impressien.,

A question involving delimitation of the
Governor’s veto power, being extremely im-
portant to the state, considered as a matter
of ﬁrst 1mpressmn, notw1thstandmg part1a1 COn=
5lderahon thereof in an earlier case.

3. Statutes @¢=»26—Governor's veto power may
be exercised only as provided by Censtitu-
tion,

'Thé Governor’s veto powetr, which was orig-
inally based on a similar power exercised by the
HEoglish sovereign; is essentially legislative,
though negative only and' exercised by an officer
whose functions are prmmpally exeecutive, but
may be exercised only in the cages and the ‘man-
ner provided by Const. art: 5, § T.

4. Gonstitutional law €&»20—Statutes G==214—
‘Wherg language is ambiguous, courts may
consider eonstruction by eo-ordinate branches
of government and evil sought to be rem-
edied.

The courts cannot go outside the plain, un-
amblguous Ianguage of a statute or Constitu-
tion to determine its meaning, but, whére the
language is ambiguous, particularly in-the case

\oﬁ-cgn_stitut_ional prgyig_iop_g,‘ ‘wherein broad sub-

jects must be covered with few 'WOJ:dS, they
may consider the meaning prev:tously given it
by ‘co-ordihate branches 6f the government and
the. evil it was intended to remedy.

5. Constitutional law &=20--Legislative con-

struction as limiting, Governor’s veto. power is
of no weight,

The legislative construction of a Constitu-
tion, whilg sometimes ngwen Welght partlcularly
3f acquiesced in for miany years, is of no welght
where it involves limitation of the constitutional

' control of a co-ordinate branch of thé govern-

nient over the Legislature, as in tha case of

limifation ofthe Go.vemor 3 veto power
I"6. Evidence @::azsmPurpose ef eonstltutmnal

provision enabling Governor to' veto items in
appropr:af:on bills matter of comdioir notori-
oty.

Tt is a matter of cofomon notoriety that the
‘purpose of Const. art. 5, § 7, authotizing the
Goverfior t6 .veto separate items of approgrm-
tion bills was to permit him to object to ex—

' " @ For othemcases see sameitopic and KEY-NUMBER in-all. Key-Numbered Digests and.[ndexes
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pénditure of money for g speeified purpose and
amount, without havirg to refuse to.agree io
another expenditure approved by him.

7. Statufes ©=33—Executive cannot veto cons
dition or provise of appropriation and allow
the appropriation to stand,

The executive cannot veto a condition or
proviso of an appropriation, while allowing the
appropriation itself to stand.

8. Statutes C=33—Appropriation for rate
elerk out of amount appropriated for Corpo-
ration Commission held separate item subject
to veto by Governor without affecting others.

The provision of Laws 1022 (Sp. Sess.)

c. 42, § 1, subd. §, appropriating 82,100 per an-

num for a rate clerk out of a sum appropriated

by such subdivision for salaries and wages as
part of the appropriation for the Corporation

Lommission, held not merely a direction as to

how certain moneys were to be expended, but

a particular item, which the Governor, under

Const. art. 5, § 7, could veto without affecting

other items,

9. Statutes <=o33—Governor may not alter
amount of specific appropriation, but wmay
veto item appropriating speclfic sum for spec-
ified purpose only.

While the ‘Governor may not alter the
amount of a specific appropriation, a specified
sum which the Legislature provides shall be
spent for a specified purpose only is an item
which may be disapproved by the Governor
without affecting other items.

Appeal from Superior Court, Maricopa
County; Frank H. Lyman, Judge.

Mandamus by James H. Fostér to require
Charles W. Fairfield, as Auditor of the State
of Arizona, to audii, allow, and draw o war-
rant on the state trepsury. Judgment for
plaintiff, and defendant appeals. Reversed
and remanded, with instroections to deny
writ and dismiss action,

John W. Murphy, Atty. Gen., and A. R.
Liynch and Edrl Anderson, Asst. Attys. Gen.,
for appellant.

Baker & Whitney, of Phoenix, for appel-
lee.

LOCKWOOD, Superior Judge. Thig i3 a
proceeding in mandamus, commenced in the
superior court of Maricopa county, praying
that the state auditor be required to audit,
allow, and draw a certain warrant on the
state treasury.

Plaintiff claims that his demand was made
under the authority of subdivision 5, § 1, ¢
42, of the Session Laws of the Pifth Legls-
lature of the State of Arizona, Speecinl Ses-
sion of 1822, Defendant answers, setting
up that the particular provicion of said chap-
ter 42 relied on by plaintiff was vetoed by
the Governor.

[11 The record was brought to this court
on a stipulation of fact, and it was agreed
in said stipulation:

214 PACITIC REPORTIR

(Arlz,

“That the only issue in this ease i3 whether
the Governer legally vetoed o part of subdivi-
sion & of section 1, e, 42, Scssion Laws of the
Fifth Legislature of tho htate of Arizona. Thn
appropriation bill and the attempted yeto of a
part of the same was filed in the offiés of the
feeretary of state of the state of Arizoma in due
time, and are fully sef out in pages 20%-200 of
said Session Laws,”

‘While, of coursre, a stipulation of flis
Lkind cannof Lind this court as to what the
legal issnes found in the record really are,
yet there is no doubt that in thiz ecasoe it
correctly stotes them.

[2] The action is one of extreme impor-
tance to the.state, involving, ns it does, .o
dclimitation of the veto power of the Gov-
ernor. Ior this reason we have determined
to consider it as though a matter of first im-
pression in this jurisdietion, and review the
case of Callaglan v, Doyee, 17 Ariz. 433,
153 Pac. 773, where the quostlon presented
herein was partially consldered.

[3] In order that we may do this properly,
it is neccessary that we first analyze the
veto power and determine its nature. As
is well known, our forcfathers adopted most
of their political institutions from Ingland,
adapting them to the changed elrcumstances
under which they found themsclves, and it
is a notorlous fact that the veto power grant-
ed the chief executives by the foderal and
varlous state Constitutlons was originally
based on a similar power exereised by the
English sovereizn.

Noiw this power, though exercised by an
officer whose functions were princinally ex-
ecutive, was essentinlly legislative in its na-
ture. 1 Blackstone, Com. 361, And it has
never been seriously questioned that thé vets
rower of our Governors wag of the same
kind, though negative only in character.
Blaclk, Const. Law, § 07; Cooley, Const. Law,
49 (2d Ed.) ; Stuart v. Chapman, 104 Me. 17,
TO Atl 1060; State v. Deal, 24 Fla, 203, 4
Sputh. £09, 12 Am. St. Kep. 2)4: State v
Junlkin, 70 Neb. 532, 113 N. W. 250, TUnder
our system of government in Arizona, it Is
23 necessary that the Governor act on n
law as that the Legislature itself do sn.
Even though g bill earry unanimously in both
bouges, it must still go to the Governor for
his approval or disapproval, and, in case of
the latter, must follow the constitutional
course hefore it becomes a law.

But this power, conferred by g Constitu-
ticn, must be exerecised only In the cases
and the manner provided by that Constitu-
tion, and in Arizona it is governed by the
provisions of geetion 7, art, &, of our funda-
mental Iaw.

Examination of thig scetion discloses that
two kinds of veto are Lestowed on our Gov-
ernor. The first is the original, historie
method, where he eltlier approves or rejects
the bill as o whole, This, of courre, is sim-

C=oFor other cases 6eo samo topie and KBY-NUMBER in all KeyeNumbered Digests and Indexey



Ariz.)

FATRFIELD v. FOSTER.

381

(214 P.)

plé, dhd requires no-other explanation thdn
that set forth in the . Constifution itgélf,

But in the ladt paragraphl of’ ¢he section is-
contained the special veto poswer under con-

gideration héfe, It is as: follows' '

“If any bill presented to the Govemon con-
tams several ifems of appropriations, -«of mon-
ey, he may object to one or more: of such 1tems
while approving ofher portiong of the bill,
such case he ghall append to -the bill at. the
time: of signing it, a statement of ‘the itém or

items which ‘he declines*‘to"'appréye; together,

with his peasons thevefor; :and such item or
items shall hot take efféct unlegs passed over
the Governof's ‘objections as *in this sectioh
provided.”?

It is obvious that the construction of this
paragraph depends on the meaning glven to
the w‘ords “sgveral items of* appropnatzons
of money.”

Provisions of this general character prac-
tlcally unkhowh in our-various stdte €on-
stitutions tntil nédr the time of the Givil
War, are now found in almost every §tate in
orfe forde or another, and the different Gov-
ernors have exermsed ‘the’ mghts glven there-
under freely, I spite of thig fact, there are
but few decisions on such cohstitutioral pro-
visions, and among these vé find considerable
d1fference, both ih redsoning and conclusions.
Attempts aré generally made to bise the
decision on the precisé language of the par-
ticular Constitution .construed, but afcdre-
ful exammaﬁlon Of ‘the reasomng it each,
case will disclose thai: the coneclusion id
really based .on the wew the partlcula‘r “eourt
takes as to the genefal naturé of the veto
power and the purpose to be accomplished
by 'the specm‘l‘ constltutioﬁal provigioh. 7

These dwergent views may bé divided inﬁo
threé genéral classes:

PR
v wl

First, where it is held that the ‘Govérnér,

acting in his legislative éapacity, may lower,
though he may not raise, the amount of a
particular .approprigtion, as. well as strike
out the .iter:-entively. Com. ex rel. Hlkin v.
Barnett, 199 Pa; 181, 48‘ Atl 976, 55 L R
A, 882, >

Second, where it ] ig clainied that, though.

he must either approve or reject ahy amoint
mentioned 4s a whole, yet, whén the Legis.
lature sets agide a named amount to a named.

purpose, even though if be included within’

a general amourt and purpose also, each de-
tailed amount ig an “item” and subjeet to a
special veto. ‘People v. Brady, 277 Fl, 194,
116 N, 1. 204+ State v, Jones, 99 8. €. 89, 82
S. m. 882, Fulmore v. Lane, 104 Tex, 499,
140 8. W. 405-421, 1082. -

Third, where- it <is beld..that the woid
“item appliés only to a general subject of

approprigfion; which ‘must be spproved: or |
rejected as .a whole, and that the naming

by the Legigldture. of -specéial objects and

amounts of expenditure within the genéral

purpose does not present “items” which the

Governor ecan .gtrike, oul .separately. Re-
214 P.—21

" In-

-concerned, 'wd can get” but little light.

Jmuch consideration,..

gents, ete, v, Trapp, 28 Okl 83,'113 Pac. 910.

{47 Whlle it A8 ‘trus that eourts: canndét 'go
outside of tHe' pIam, unambiguotis language
of a statute or Constitition to detérmine ifs
meaning, yet when the highest courts of the
different. states-disagreée-as to th@ interpreta-

‘tion .0f the same, phra,se,; nged .in the same

cpntext ;,t seems. to. me it is. & proper.cage for

-the {apphcatmn of. the rule 'that, where the

language is ambiguous, we may consider
among other things, the meaning previously

.given it by co-ordinaté branches of the goy-

ernment, and, fhe, evil it was . intended. to
remedy.

Partmularly is, this true with constli:u-
tiohal provisions, for, sinee broad subJects
must be coVéx‘ed f:herem with ‘few words, it

i3 1mp0551b1e for I:helr framery to jtate ex-

phcltly every deta.xl or shade of meanmo'

‘intended. Cox:pus Juris, wol.' 12, p. 700, and
-casgs cited.. . . .

[51 So far as construétion plaeed. on it by
co»ordma.te branches of the govérnment; is
Qur
Gonstltufmn had¥ “eedi in foice for only 11
years, and it s’ probable any action taken

by the Governor smce 1915 Has f)een based

on the dec1s1on ,m Gallaghap V. Boyg:ez su-

‘pra. It does not seem the argument of coun-

sel' that -theé. State Financial ‘Code: defines
what shall be .consgidered-an “item” meeds.
Laying aside fhe fact
that fhis intenprefafion was immedintely
challenged by .the executive branch of the

government inithe-exercise of the veto power

which is questioned i thiy very case, while
it is true that legislative egnstruction of g
Constitution is sometimes. given. weight, par-
ticularly if that, construction has been aec-
quiesced, in - for many years, yet whers it
.l involves, the . Jimiting of fhe constitutional
control; of a ¢o-ordinate branch of, the goy:
grnment over the act of the very ‘body which

| adopts the eongtruction; I think the old rule

of law that “no-man ghould sit a8 judge-in
hig own .case? i very applicable

[6] We thereforé showld 'resort for “our
principal source of guidance to the apparent
purpose of -the framers of the Constitttion,
and here we can have ‘but little' of the.evil
they "foresaw, and -how théy desived to meet
it. It is a fnatter of'.common. notoriéty that
the regsons which placed this clause in our
Consgtitution were the same ag‘those which
caused its-insértion in overy one which has
a similar one-treasons: which 'have beem
again eXemplified in the last session of the
Congress of the United States» .

I cannot bettér illustrate them than by the
language oft' the court in Gom. ex rel Elkin
¥. Barnetf, supra:’ o v

“’I‘he Leg1sla,ture, m frammg qnd passmg a

‘biil, had. full control over every subject | # w ¥
‘that it tont&indd, and the Governor, as'a ¢o-

ordinate branch of the lawmaking power, was
entitled- to at léast a negative of the same ex-~
tent. But by joining a humber of-different sub-

~

-
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Jects in one bill the Governor was put under
compulsion to accept some enactments that he
could not approve, or to defeat the whole, in-
cluding others that he thought desirable or even
necessary.”

We see this situvation in every session of
Congress. The annugl *pork barrel” is pre-
sented to the President, and he is under the
necessity of signing it without “dotting an
i or crossing a t,” or suspending the opera-
tions of a necessary department of the gov-
ernment, .

Again, quoting from Com., ete, v. Barnett,
supra:

“In ordinary dbills the single subject is o unit
which admits of approval or disapproval as a
whole, without serious inconvenience, even
though some of the details may not be aceept-
able, But every appropriation, though it be
for a single purpose, necessarily presents two
considerations almost equally material, name-
ly, the subject and the amount. Tite subject
may be approved on its merits, and yet the
amount disapproved. * * * If the Legisla-
ture, by putting purpoge, subject, and amount
inseparably together, and calling them an
‘item,’ can coerce the Governor to approve the
whole or none, then the old evil is revived which
this gection was intended to destroy.”

It cannot be questioned that the preceding
quotations state the evil which our Consti-
tution malers wished to prevent. In plain
English, they wished the Governmor to have
the right to object to the expendlifure of
money for a specified purpose and amount,
without being under the mnecessity of at the
same time refusing to agree to another ex-
penditure which met his entire approval

[7] Now it is very true, as stated in State
v. Holder, 76 Miss. 158 23 South. 643, that
the executive cannot vefo a condition or pro-
viso of am appropriation, while allowing the
appropriation itself to stand. Thaf would be
affirmative legislation without even the con-
currence of the Legislature, Certainly if,
for example, the Lezislature appropriates, as
it did once in Arizona, a certain sum for a
girls' dormitory at the University, on condi-
tion that a like sum be raised by outside con-
tributiond, the Governor cannot so use his
veto ns to make void the condition, while
letting the appropriation stond, for the Leg-
islature might well have been willing to have
spent a certain amount for the given purpose,
if others would do likewise, but been utterly
averse to the unconditional appropriation.
And the veto power was then used in the
only constitutional manner, on both proviso
and appropriation.

8] But in the present case there was no
attempt on the part of the Governor to imi-
tate the action of the execntive in State v.
Holder, supra. The partiedlar part of
chapter 42, § 1, under which plaintiff claimsg
reads as follows:

.“Subdivision P. For the Corporation Commis-
s10n;

”
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“For salaries and WAZEB.veversaares 353,850
“For the following positions not to exceed the
annual rates herein specified:
* * * * * *

“1 rate clerkevcensssenese 32,100 por anoum.
» * » * ® "

The vefto of the Governor iz in this lon-
guage:

“Bearing in mind the pressing need of econ-
omy in the administration of state government,
it i3 my opinion that the following items, which
I herewith disapprove, can be dispensed with
without interfering with the ecfficiency of the
departments for which they have been made:

* * » * * x

“Subdivision 5. TFor the Corporation Commis-
sidn:

* * * - » *
“1 rate clerk.vvenesaresss 52,100 per annum.
| *® L] | ] [ L]

It is contended by plaintiff, however, that
the only “item" which can be con<idered by
the Governor is the whole subdivision "¥or
the Corporation Commission” which amounts
to $72,880, or, at the most, “For salarics and
wages,” which is §53,%60, and that the pesl-
tions and salaries specifled are merely a *'di-
rection” by the Legislature a8 to how cer-
taln moneys are to be expended, but not an
‘gppropriation” of a partieular “item,” and
that the case of Regents, ste, v. Trapp, supra,
is in point.

While the decision In that care 1s specifieal-
1y based on fthe holding that the bill in ques-
tion was not one of the type which under the
OLlahoma Constitution was subject to the
specinl veto power, yet the reasoning set
forth in that opinion as to what constitutes
an “item” undoubtedly would uphnld the
construction of our Constitutlon maintained
by plaintiff,

The act construed reads In part as fol-
lovs:

“Sectionl. There i3 hereby approprinted
* * * the sum of two hundred eighty-five
thousand, eight hundred ten and twoenty three
hundredths dollaxs * * * for the support
and maintenance of the State University. * * *

“ee. 2. The appropriation for the State Uni-
versity at Norman shall be apportioned as fol-

lows:
Salary. 1006910, 1910-11.
Presid(‘nt srsavan : . ¢4|0‘30-G0 4]000n00
* * * * L]

Current expenses
Yor prinﬁng. treerssnusens -1,500-00 1,500.%
* * » * * *
Tor renticcscasccesieseass.1,000,00 1,060.00
* * » * * * 30

Laws Okl 1909, e. 3, art. 26,

"essane
.

*

and so on down the list of some 27 specific
matters of necessary expense for the proper
maintepance of the university,

The court says:

“Phe bill in the case at bar does not embrace
distinct items of appropriations, It embraces a
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gingle item; with direction how that item shall
be expended % w0 ;

I am comp.el;ed to say ,thaf. I-can inno Wise
agree with: such a construction. It is not im

-accord, with the ordinary defihition of the:

word “item,™ he. International Dictionary

‘gives “item” as & “sepatate particulas in an
D

enunjeration, account or total » , See, also,
Lovell v. Draihdge Distriet, 159 111, 188, 42N,

H. 600; Baldwm v. Morgan, 78 Miss. 276, 18
Scouth. 919. The veto power in Texas ig
governed by a constitutional provisien very
similar to ours, and the dissenting opinion of
Judge Ramsey in Fulmore v, Lané, suprd,
shows very cleatly that in that/jurisdiction,.
matters likeé the ¢ne under congideration here-
are held to be “iteins.”

But the conclugive afgument to my mindg|?®

against the construction contended for by
plaintiff is that it renders utterly nugatory
the attempt of the constifutionazl cohvention
to meet the very definite -evil abové veferred
to. Tf we follow that line of réasoning, the:
Legislature ﬁiay simply make a separate ap-
propriation ih any Iump sum for each depart-
ment, oxr, by proper larguage in the general,

appropriation bill, consolidate the funds for|

almost the entiré state government, and,
under guise of “directing’ the expenditure of

and amounts which the Governor believes to-
be highly injurious in part to thé best in-.
terests of the state, practmale compelling!
him to choose between abandoning the veto:

power, or suspending the -operations of thefj

government, thus nullifying the provisions. of
the Constitution under consideration, and' go-:
ing' back to the very conditmns itg makers’
sought to avoid.

]
H
Il
!
1|

The form of the appropriation bill under)

consideration, if we take the viéw of plain-]
tiff, is a step ‘in ‘that very direction. Like]
the bill in Regents, ete., v Trapp, supra, ity
endeavors to make a lump appropriation foi
a certain depariment of the-government, and
then to determine exactly to the last dollar
just how that monéy shall be sgent yet, ac-
cording to-plaintiff, the Governor must either
take the mauseous dose to the 1ast drop, -or
stop the operation of the Gorporatmn Com-
mission for 'tWe years. 1t this construction
be upheld, obvmusly the next step for a Leg-
iglature hogtile to a future Governor will he:
a further consoliddtion of the “items” of the
appropriation bill, with a “@irectiont” of how.
the money shall be spent, uniil the special
vefo is practlcally abolished: -

Iam decidedly 0f the opinion that the rea-
gsoning of thé Trapp Casé, and any otheis like
#, i8 utterly #intenable on dny theory of con-
struction consonant with ‘the pldin purpose
of the Constitution.

[9] We do not wish to have it understood,
by the fact that certain paris of the Barnett

Case are quoted, that we approve of thé con-

<clusion: arrivéd at by, the majority 6f the
‘court in that case, to the effect, that. the Gov-

:ernor may alter the amount of a specific ap-
propriation. Such may possibly be the law

-in Pennsylvania, under tthe Gonstitution of
‘that state, but it is not so in Arizona:

‘On
the: contrary;, we believe sich ‘a rule would
transform the merely negative Iegislative
power -of the Governor'into an -affrmative

:ong, and that it would bé in-comsonanc¢e: with

neithed the plain larguage of the Gonstitu-

tion nor the purpose of its makers.

- ‘But certainly, whenever t];e Legislature
goes fo the extent of saying in any bill ap-
propriating money that a specified. sum of
money raised. by, taxation shall be spent for

o Specified. purpose, and that alone, while
«other sums mentioned in ‘the bill are to be
used otherwise, no matter what language it

frtay be disguised uiider; it is, mevertheless,
"within both the spirit and letter of the Con-
-stitution, an “item” within the 'bill, and may
| be disapproved by the Governor without af-

fecting any other items: of appropriation con-
tamed therein.

The, demsmn of the supenor court of Mari-
eopa county is« reverged, and the case re-
manded, with instructions to deny the writ

Ty L, oe e - Y% Land dismiss the action,
the money, limit its application fo atters:

McALISTER, €. J; and ROSS, J,; concur.

' HEIGHES v, PORTERFIELD st al.
(Nn 275%:)

{Supreme Gourt oi ‘New Mexico.
'1928.)

March 29,

(Sylla‘b&é by the Couit.)

Landlord and temant €==! N(‘Z)-—Takmg pos-
sesslon of leased premises by landlord to pro:
teot property held not acceptance of sur-
render By teffant. °

Taking possession of the leased premises by

'the Jandlord, nierely for the purpose of pro-

técting the property, upon the abandonment
thereof by the: tenaiit, doeés. Tiot eonstitiite an
acceptince of the wurrender of the léase by
the tenant,

Appesal from: District Gourtj, Betnalillo
Oounty, Hickey, Judge.

‘Actmn by Wmn. B., Heighes agamst Joseph

, Porterfield and anpther, From an order sus-
.taining a demurrer to the complaint. and dig-
.migging the cause, plaintiff appeals Re-

vei'sed and remandéd, w1th d1rect10ns

Eatherine B. Mabiy and Thos. J. Mabry,
both of Albuquerque, for appellant,

Héacock & Grigsby, of Albuquerque, for ap-
peliees,

Ex=For other cases ses same topi¢ and KEY-NUMBER in all Key-Numbered Digests and Indexes
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levs it is unavoidable. The rule which we
have 1aid down will make benefits for injuries
of the same kind arizing under the same cir-
cumstances uniform and certain, and insuare
that all persons holding the status of em-
ployee within this state will be insared the
protection of its beneficent laws.

Tor the foregoing reasons the award of the
Industrial Commission is afirmed.

ROSS, C. J., and McALISTER, J., concur,

|

HUNT, Governor, of al. v. CALLAGHAN,
State Treasurer. (No. 2653.)

June 22, 1927,

1. Taxation ¢=={-—"Tax" Is cnforced contribu-
tion of persons and property lovied by au-
thority of state for support of govornment,
and for public needs.

A “tax” ig enforced eonfribution of persons
and property levied by the authority of the
gtate for the support of the government and
for all public needs (eiting Words and Phrases,
[{ ax")- R

Supreme Ceurt of Arizona.

2, Words and phrasos—“Apportionment” Is act
of dividing and assigning in just proportlon.
“Apportionment” is an et of dividing sand
assigning in just proportion.
[Ed. Note.—For other definitinns, see Words
and Phrases, First acd Second Series, Apror-
Honment.]

3. States <=I(3t—"Appropriation” js setiing
aside suta of money from public revonue for
specified cbject.

“Appropriation™ i3 setting aside from putlie
revenue of a certnin sum of money for speeified
ohject in such manner that executive officers of
government are autherized to use moncy for
that object, and no more.

[Ed. Note—~¥or otker definitions, see Tords
and Phrases, IMirst and Seecond Scries, Appro-
priste—Appropriation.]

4. statutos C==205-Court, ¥ possible, must
construe act so as to give harmonlous offcet
to all sections.

It is the duiy of the court in construing an
act to give such an interpretation to all sectivns
thereof, if possible, that it ean take cifect as a
harmonious whole, and carry out purpwse of
Liegislature.

5. States C==t3!—Financial Codo of isolf held
not to have made appropriation for support
of highway department.

Firancial Code Leld not of itself to lhave
made appropriation for suppwrt of highway de-
rartment, in view of history of legislation (Laws
1013, e. 65; Laws [1st Sp. Sees.] 1012, e, 27;
Civ. Code 1913, pars. D133, 513%; Laws 1021,
¢, 116, and chapter 167, § 2), and any appropri-
ations anthorizing the expenditure of money
musgt appear in gome other aet,
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G. Highways <==122—~Law providing for tax
for support of highways authorizing continu-
ing apportionment with partial continuing ap-
propriation held to romain In cffect (Laws
1823, c. 76).

Latrg of 10623, e, 70, imposing various taxes
for support of highway department, aud author-
izing a contiouing apportionment for all taxes
created thercin with continuing appropriation
only of 70 per cent. apportionment account, and
&0 per cent, of garcline tax going directly to
counties, firld to continve in effeat, in that it daes
not expressly provide for termination of fax,
and the language uscd contemplates ecentinusus
taxes,

7, Taxatlon C=53—Requlromont of tax law to
state tax and object for which it shall bo ap-
plied held applicablo only to properfy tax
and not to excise tax (Const. art, 9, § 9).

Const., art. 0, § 8, requiring every Iatw im-
resiog, continuing, or reviving tax to state tax
and object for which it shall be appliel, 2+1d
aypliechble only to property, and not to cxcise,
tax,

8. Taxatlon <C=o52--Gasolino and mill faxces
held not within constitutional provision re-
quiring law imposing tax to state tax and
obfeet; foxclse tax” (Laws 1923, o, 703
Const, art, 9, § 9).

Gasuline and mill taxes, imposed by Laws
1623, e. 70, %eid not wwithin Const. art. 0, § O,
requiring overy law imposing, continung, and
reviving a tax te Jistinetly state fax acl ulject
for whkich it sholl Le applicd, since they are
Yoxelse taxes” to whieh such copstitutiznal
provision does not apply.

[Ed., Note~For other delinitinns, coe Wrnls
and Phrasges, First and Seeord SBeries, Ixeinn]

9. Taxation =30—Property tax, imposed by
law stating purpose for which It was levied,
held not in violation of constitutional provi-
sion requirlng tax law to stato tax and che
Jeet (Laws [923, ¢. 76; Conat, art. 9, § 9).

Property tax, Ievied by Laws 1023, e. T8, ox-
pressly stating that it was levied for purpase

of construetion, rceonstruction, repairing, im-

proving, and maintainjing state highways apd

brilges, feld not in violation of Const. art. &, §

0, requiring covery law imr-»sing tox to stafe tax

and object.

MeAlister, J., discenting in part.

QOriginal mandomus procecding by Gearge
W. P, Hunt, Governor, and othirg, a8 mom-
bers of and ecanstituting the Deard of Diree-
tors of 8State Institutlons, and anothier,
again<t J. 0. Cullaghan, State Treasurer. Al-
ternative writ previenrly ivsued made por-
minent,

John W. Murphy, Atty. Gon, npd A, R,
Lynch, Earl Anderssm, and Trank J. Duffy,
Asot. Attys, Gen, for plaintifls,

Mathews & Billy, of Tueson, for dcfondant.

LOCKEWOOD, J. This i3 an original pro-
ceeding in this court against J. O, Callaghan
as treasurcer of e state of Arizona, herein-

(¥ or other cases sco samo tople and KET-NUMBDR in all Key-Numbtered Digeats and Indexon

8
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J. . Callaghan, and C. M. Zaunder, as the
board of directors of state institutions of the
state of Arizona, and W. . LeHebvre, state
engineer, hereinafter ealled plaintiffs, to coni-
pel defendant to credit to what are known as
the “25 per cent. apportionment account” and
the “78 per cent, apportionment account”
within the general fund of the state of Arizo-
‘na certain monéys realized from the gasoline
tax imposed By chapter 78, Session Laws of
1923,

Technically speaking, we might limit our
decigion to the formal question raised by the
pleadings, which is as to the ereditihg of .cer-
tain moneys paid the treasurer. The matter;
however, was treated both by plaintiffs and’
defendant on the oral argument a5 an attempt |
to determine, not meiely the credltmsg of the |
money, but the status of the taxes 1mposed by
chapter 76, supra, which raised such funds,
and it was agreed that the ultimate determin-
ation of the matter would. require our deci-

sion on two questions: First, are the vatious.]

taxes imposed by chapter 76, suprs, still in
force, or have they éeased by operation of
law; and, second, if they are still in force,
are they now available in any part for the
use of the state highway depirtment without
further legislation? In view of the vital im:
portance to the state of a prompt settlement-
of the whole matter, while it may be we c¢ould
dispose of the case on fechnical girounds, we
have determined to congsifer it rathér on the
merits of the two questions last stated,

In order to arrive at a correct understand:
ing of the situation, it is necessary that we
discuss the history of highway legisiation in
Arizona since statehood, so far as funds rais-
ed by state, as distinet from county, taxation
are concerned, -'We will considet first the.

property tax. ‘It appears that, when the first |

state Legislature met, there was a sharp dif-
ference of opinion as to the fundamerital prin-
ciple which should apply 16 the consﬁructmn
of roads and highways in the new statb. Onea
part of the Legislature believed that the en-'
tire control of funds raised by state-wide fax-
ation for road purposes should be plaeed in
the hands of the state authontzes to be ex-!
pended by them in such manner as they
should think propér. The other 4],;)01't:101:u
claimed thig Would mean the countied Whieh
paid the bulk of the taxed and mamtamed.
their roads to a great extenht out of eounty
funds would be compelled to build highways
for the benefit of the'less wealthy coimties,
and insisted the money should be spent where
it was raised, After cons1derable afgiment,
a compromise was reached, which appeared
in our statutes onginally as chapter 68, Ses-
sion Laws of 1912, and wlnch wasg edrried in-
to the 1913 Code almost’ verbatlm Thé part
of this chapter necessary for ug to éonsider
is paragraph 5123, R, 8. Al 1913 ‘Civil, Codg,
which, reads, so far as matemal, as follows H
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#5123, There shall be annually levied and
collected in the mapmer in which other state
taxes are levied and collected, by a levy by the
officials provided by Iaw, a sufiicient tax to rdisae
the sum of two hundred and fifty thouSand
dollars annually, s&id levy to be made upon the
laxable pioperty within the state, for the pur=
pose .of raising a fund to be known as. the
state road tax fund, to be -expended for the
eonsbruction, reconstruction, repairing, improv=
ing and maintaining public highways, roads and
‘bridges as follows:

“Twenty-five per dent. of the ‘staté road tax

| fund; herein provided for, shall be subject to

.be paid out upon the suthority and under the
.direction of the state board of control and state
\engineer, who are hereby charged with such re-
,8pbnsibility, * * *

“Seventy-five per cent. .of such state road tax
fond herein provided for, shali be apportioned
ito- the several countiés in the amount to each
reounty of seventy-ﬁve per cenri, of thé taxzes
collected under this act, by said -eounty, and
such amount shall be subject to be paid out
for the econstruction, reconstruction, repair,
improvement and maintenance of public high-
ways, roads, and bridges in the mapner as in
this act provided, for the work in this act pro-
vided for within such county, upon the guthor-
ity and under the direction of tlie county board
of supervisors of guch county and the staté en-
ginge?, who are hereby ctharged with-such re-

sponsibility. * #* *? .

[1-31 It will be seén uporn exarhinatioh of
thig-gection that it contains three things: A
tax levied; an apporbionment of the proceeds
theréof; and an appropriation. It inay he
well to define thege three terns, for ‘a, confu-
sion in végard to their meaning is appdrently
the cause of many of the errots into which
those concerned with the question have fall-
en. A tax is “the enforced -contribution of
persons and property, levied by authority of
the state for the support of the government
and for all public needs.”” 8 Words and
Phrases, p. 6868; an dpportionment is “the
act of -dividing and assigning in just propor-
tion.” Webster's New International Diction-
aty, 1925 Bd. ; while an appropriation is “the
setting aside from the public revenue of a cer-
tain sum of money. for a specified object, in
$uch manner that the éxecutive officers-of the
government are authorized to use that money,
and no moére, for that obyject, and no other.”
State v. Moore, 50 Neb. 88, 69 N W. 373, 61
Am, '8t. Rep. 538; Clayton y. Bewry, 27 ArL.
1295 Strattoh v. Green, 45 Cal. 149,

It will therefore be seen that the d1fference
‘between- an -“apportionment” and an “appro-
priation” is that, to make fhe' “appropria-
tion,” there must be 'idded to-the dividing and
assigning of funds which constitutes the “ap-
pottionment” the &pecific authonty to gpend.
This difference is of vﬂ:al importance in {lie
-cousideration of this case, .

The state road fax, then, was at. first a con-
tinuing -one, and was. divided into two poL-
tions, ‘25 per cent: being gubjéct te the sole

control qf the sﬁate authonf:ies and- 75 per
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cent, to be expended in accordance with the
amount paid by each particular county, with-
in its own boundaries, under the joint control
of the supervisors and the state engineer.

In 1917 (Lows 1017, ¢. 69), paragraph 5123,
supra, was amended by fixing the tax at ten
cents on the bundred dollars valvation of
property, and by striking out certain por-
tions of the original paragraph, the purposes
of which were merely temporary. In 1921 it
was repealed in toto, but chapter 157, Ses-
sion Laws of that year, in section 2 contained
provisions almost identleal in thelr nature
with the repealed paragraph, except that the
tax rate was made five cents instead of ten.
Each Legistature to 1922, then, which dealt
with the subject, made a,specific and contin-
uing tox, apportionment, and appropriation
of o defipite amount, which continued in
force without further legislation until it was
repealed by the act of a subsequent Legisla-
ture, and the tox, the apportionment and the
appropriation were all contained in the game
act.

It will also be seen that for ten years the
Legislature had provided for o division of
highway funds of various kinds on the basis
of 25 per cent. to be expended under the au-
thority of the state alone and 75 per eent. re-
quiring the joint action of the counties and
the state guthorities. So firmly bad this cus-
tom beeome inbedded in our statutes that it
was considered sufiicient in other legislation
aside from paragraph 123, supra, to refor
merely to the “25 per cent. apportionment ne-
count” and the “75 per cent. apportionment
account” without any description thereof to
such an extent that we may take it whenever
such phrases were used by the Legislature,
they referred to certain highway funds which
were handled respectively by the state au-
thorities alone or by the county and state au-
thorities jointly.

In 1922 the Legislature passed chapter 356
of the Session Laws of that year, commonly
known as the Financial Code. Section 126
thereof reads as follows:

“Seetion 126. That chapter VIX of title 5O,
Revised Statutes of Arizoma, 1913, Civil Code,
be and the same is hereby amended by insert-
ing therein a paragraph to be known as para-
graph 5123 and in liea of paragraph 5123 ag
construed by Senate joint resolution No. 1,
Session Laws of Avizona, 1915, Second Special
Session, and as repealed and amended by chap-
ter 157, Session Laws of Arizona, 1821, Regu-
lar Session as follows:

“5123. Tor the comstruction, reconstruction,
repair, improvement and maintenasce of public
highways, roads and bridges, under the author-
ity and direction of the board of directors of
state institutions and of the state engineer a
sum of money shall be paid out, upon éuly item-
ized and sworn claims, approved by the state
engineer, on the state auditor, who shall draw
‘his warrants therefor on tho state treasurer,
who shall pay the same out of the gencral fund
and the appropriation for the board of dirce-
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_tors of state institutions for that purpese, =

thorized in the Gencral Appropriation Billy
provided, that twenty-five (25550) per centum of
said sum of money shall be subject to ko paid
out upen authority and under the dircction of
the Loard of directors of state institutions acd
the state cngineer, for the payment of all
galaries and expenses of whatseever kind of
the office of state engincer, and for the con-
Etruction, reconstruction, repair, improvement
and maintenance of publie hizhways, reads and
bridges; and seventy-five (7552) per ccntum
of such sum of money shall be aprortioned by
said board of dircetors of state institutions to
the several counties, in the amount to each
county of seventy-five (7T0¢5) per centum of the
taxes collected under this chapter, by said
county, and such amount shall be subjcet to be
raid out for the comstruction, recomstructinm,
rerair, improvement and maintenance of publie
highways, roads and bridges, in the manner ns
in this chapter provided, within raid county,
upon tho authority and under the dircetion of
the county board of supervicors of such coun-
ty and the state engineer, who are hereby
charged with such responsibility.”  (Italies
GUTE,}

If will be ceen upon comparing this seetion
with the previous statutes In regard to high-
ways that it departs from the former policy
of having each act contain within itself a etn-
tinving tax, apportionment, and appropria-
tlon, and lays down as a general rule for the
Tuture for the construction and maintcnance
of public highways that, while the appoxtion-
ment for highway purposes is continuing, the
appropriation must boe authorized by and in
the General Appropriation Bill, which in the
ordinary courge of aflairs is pacsed bienntally.

The second impeortant source of revenue for
road purposcs raised Ly ctate taxation is
what 18 known as the motor vehicle tax.
Chapter 27 of the Tirst Srecial Sewion Laws
of 1012, afterwards carrled over sulstantially
into the Code of 1913, fixes a certain continu-
ing lcense tax om all moter vehicles to bie
paid to the secretary of state. Paragraph
B138 of said Code direets *the amount of the
fees secured by the secretary of state, as in
this chapter provided, shall be paid into the
state treasury to the credit of the state road
tax fund.”

The proceeds of this tax, therefore, were
divided in 1913 in the same manner and pro-
portion as the proceeds of the proporty tax
under paragraph 0123, supra, as originally
passed. No change was made in paragraph
5138, supra, although the methied of colleet-
ing and remitting the Heense tax was altored
somewhat from time to time. In 1022, hov-
ever, the Financial Code in gection § provided
this tax should bo eredited to the “state high-
way account, twenty-five per cenfum appor-
tionment, in the general fund

The third great source of highway funds,
the gasoline tax, was first provided by chap-
ter 116, Session Laws of 1021, which estab-
lished o continuing tax of une cent per gallon
to be paid, after deducting coertain expanses,
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to the state rodd tax fund; and necessarily to
be apportioned to the two accounts in the
same manner as the propesty and motor ve-
hicle taxes. In 1922, though, the Financial
Code in section 5 thereof diverted the gaso-
line tax from the road tax fund, which was
then abolished as a separate fund, and placed
it in the general Fund, to be credited to the
25 per cent, apportionment. account,

From the foregoing history of legislation in
regard to the chief sources of state-wide rev- |
enue for road purposes it.appears that, after

various changes from 1912 on, the Legislature'|

of 1922 declared in the Financial Code that
the three taxes discussed were in the fature
to he apportioned permanently thus: The
property tax, 25 per cent. to what was known
as the “25 per cent. apportionment account,”
to be expended under the diseretion of the
state authorities, and 76 per cent, to what
was known as the “75 per cent, apportion-
ment aceount,” to be expended under the di-
rection jointly of the respective county super-
visors and the state engineer, and the gaso-
line and motor vehicle taxes to the 25 per
ceng, apportionment account,

Such was the apportionment of the three
Tunds, but what was the effect of the Finan-
cial Code in regard to appropriations for the

support and maintenance of the highways of |

the state? Certain parts of the title and body
of the Code are pertinent to this question,
and we quote them as follows:

“An Aet * * ¥ Providing that Al Expenses
of Whatsoever Kind of All State Agencies
as Defined and Provided in this Act, be Paid
out of the General Fund and the Appropri-
ation for the Respective Agencies Author-
jized in the General Appropriation Bill;
* =» % Aholishing the Use of Indirect Rev-
enue Used hy State Agencies not in Conse-
quence of an Appropriation Act Specifying
a Specific Amount, Excepting Therefrom the
University of Arizona, Gasolme Tax and Mo-
tor Vehicle Tax, * *

“Section 2, When a geneml appropriation
shall be made * * * it shall be so con-
strued that all balances whatsoever, except the
balances for roads, buildings and. the -Univer-
gity of Arizona, shall be discontinued at the
close of the fiscal year next after-the adjourn-
ment of the Legislature, exeept that portion of
which is incumbered, and shall no longer be
applicable to the purposes of the original ap-
propriation. * *

“Section & * * * Np money helonging to,
or for the use of the gtate, shall be expended or
applied by any state agency, except as apnro-~
priated, unless otiherwise herein authorized;
provided that, ail moneys received by the uni-
versity and normal schools * * * ghall be
credited immediatey upon receipt by the state
treasurer to their respective aceounts in the |
general fund, * * * and that all fees and |
taxes received from the licenses of motor ve-
hicles and the gasoline tax, ghall be credited,
immediately upon receipt by the state treasurer, |
to the state highway account, twenty-five per
centum  apportionment, in the general
fund, * ® *»

“Section 9. The phrase ‘out of the. general
fund and the appropriation for,’ when and
‘wherever used in thig act, shall nof be con-
strued to mean, that the appropriation con-
templated, constitutes a specific or special fund,
and the same shall remain an unfegregated part
of the general fund, subject to applicdation to
the purposes of such appropriation, authorized
in the General Appropriagion Bill. * * *7

“Section 14, When and wherever the words
‘eredit,” ‘appropriation,” or words of similar
‘meaning or import are used in this act, or in
any law of this state, providing an appropria-=
‘tion of money payable from the general fund,
‘they shall not be construed to mean' that a
'gpecial or specific fund is created within the
.general fund, and the credit suthorized, and the
gppropriation provided shall reiain an unsegre-
.gated part of the general fund, subject to ap-
plication to the purpose of such credit or ap-
.propriation, anthorized by law.”

[4]1 It is the duty of the court in eonstru-

| ing an act to give such an interpretation to

all sections thereof, if possible, that it can
take effect as a harmonious whole, and éarry
out the purpose of the Legislature, It ap-
pears to us on careful examination and com-
parison of the sections quoted, including sec-
tion 126 set forth hereinabove, that the pur-
pose and effect of the Financial Code was as
follows: Wirst, to aboligh all continuing ap-
propriations and special funds, except those
expressly set forth in section 8 of the act;
.second, to provide that all expenses for every
kind of state agency not chargeable to one of
 the twenty special funds named in section 8
be paid out of the general fund, and through
appropriations authorized only in the General
Appropriation Bill; third, to enact that in-
direct revenue cotld not be used, unless d spe-
cific amount was appropriated from it, except
that the proceeds of certain indirect taxes
inight be appropriated in toto for the Uni-
versity of Arizona and the highway account,
without thé amount appropriated being speci-
‘fied; fourth, to order that, after the passage
of each general appropriation bill, at the end
of the current fiscal year after the Legisla-
ture aijourred any balance unspent or unin-
.cumbered of an appropriation previously
made should Iapse and return to the general
fund, except that balances of such appropria-
tions made for the University of Arizona, the
'roads, or for building purposes of any nature,
'should be carried over and be used. in ensuing
fiseal years. We think this is the only rea-
' sonable interpretation of the lunguage of the
Financial Code when it is considered together
with its title,

i This construction i§ borne out by the sub-
.sequent aetion of the same Legislature which
adopted the Financial Code. In the General
"Appropriation Bill of 1922, subdivision 18
thereof appropriates spee1ﬁca11y from the
general fund a property tax of five cents on
the hundred dollars, and also-the. gasohne and
:motor vehicle taxes, which by section 5 of the

Tinancial Code were already credited to the
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25 per cent. apportionment account in the
general fund for the use of the highway de-
rartment for the fiseal year ending June 50,
1923, It also appropriates for the use of the
University of Arizona not only the eighty-five
one-hundredths of a mill property tax refer-
red to in sectiom 128 of the Financial Code,
bhut also all moneys received by the Universi-
ty and alrexdy provided to Le credited to it
under section § of the Financial Code. Evi-
dently the Legivlature of 1022 did ont think
that Coede of itself approprinted any of these
taxes, but believed their expenditvre must Le
specifically authorized in the General Appro-
priation Bill.

[6] Taking all these things into consgider-
ation, we are satisfled that the Financial
Code of itself malkes no appropriation what-
ever for the support of the highway depart-
ment, and that any appropriations authoriz-
inz the expenditure of money mu<t appear in
some other act, We do not wi~h £o b under-
stood as saying that a subsequent Legislature
cannot alter this methed of making appropri-
ations; on the eontrary, it has full power to
deo go, and did, exercive such power in ¢hap-
ters 25 and 76 of the Session Laws of 1023,
but, except ag they are altered or repealed, or
are inconsistent with later legi<lation, the
provirions of the Finameial Code must still
govern,

In the spring of 1623 the Legislature met
jn regular session. It early appeared that the
highway department wag in finaneial dif-
ficultics, and an investizating committee of
the Legislature finally réporied that at least
$1,500,600 would e needed as an immedinte
appropriotion to take care of the commit-
ments and contracts already made by the de-
rartment, With this situation In view the
committee recommended the introduction of
what is Imown as Sepate Bill 1566, which,
with gome extremely important modifications,
was afterwards cnacted Into Iaw as chapter
76, Scasion Laws of 1923. Tais bill, when
originally infroduccd, as appears from fhe
Journals of thie House and Senate of that
year, was intcnded solely as an emergency
measure for the temporary fipancing of the
Lizhway department so as to pay the ex-
reoses of certain very specifiv projects to
which the state was committed, which wero
named within the bill, and all of the taxes
levied by the tvrms of the Lill were to be
placed in the 2o yer cent. apportionment ae-
count, which, a5 we have indieated, had pre-
vicusly always been expended under the di-
rection of the state authorities alone. It ap-
pears, however, from the same sources, that,
when the bill reached the Howuse, it was
cmended in some most important particulara,
The proverty tax levied thereby was increas-
ed to ten cents on the hundred dollars, and,
instead of being placed in the 25 per cent. ap-
portiznment account alone, one-fourth there-
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thice-fourths was directed to be apporticned
to the 75 per cent. apportionment aceount,

The mill tax was altered in its amount, and
was “deposited in” the 23 por cent, apportion-
mcent account, while the gasoline tax, instead
of Leing “credited" entirely to the 25 por cent,
apportionment account, as had been provided
by the Financial Code, had one-quarter only
“placed in” that aceount, and one-quarter In
the 75 per cent. apportionment acconnt, while
50 per cent. was ordered turncd over to the
surwervisora of the various counties in propor-
tior to the amount of the tax raiced in such
conntics, with exprers authority to the gupor-
vivors to use it for the maintenanca of county
reads. This oecurred almost at the last mo-
ment of the gession, and the Wil as finally
presented to the Governor and filed by him in
the ofllce of the seerctary of rtate was &0 in-
terlined and mutilated that the latter offfiecr
refucl £o print it in the usual manner in
the oflieinl Sevsion Laws, using instend pheto-
ctatie coples of a con<lderalde portion of it
The Governnp attempted to veto cortain parts
of the bill, his principal purpecs, 08 expaecs2d
in his voto mes<sage, 1oing to restoro it to its
rriginal form fo far as devoeting all the pro-
comls of the various taxes Ievied thereby to
the 25 per cont. apportionment aceount wos
wiacerned., Dut this eourt in tho case of
Black & White Taxicab Co. v. Stapdard Ol
Co., 20 Aviz. 381, 218 P, 139, held the veto un-
eonstitugivnal and the act to L:e a law as
finally adapited by the Legislature.

We did not pass, however, on the questions
involved in thig particular case; aod its con-
ttrueticom, o far as these matters are coneerns
ed, is therefora an open issue, The act itoelf
is extremely longthy, and we thercfore quota
cnly the portions which wo cuoncider neccs-
sary for the purpose; of the ¢case, They Tead
as followas;

“An Aet to Provide funds for the Constrae-
tion and Completion of Certain Derigaated
Highway Projects, * * * Authorizing the
Refunding, for use on any Speeifie or Dea-
ignated Migliway Project, of Funds Pail

* ¥ * for the Constraction of Such ¥pe-
cific and Designated Hizlway Projeots and
Diverted, * * * to Purpoces Other than
Such Speeified and Designated Projects:

Making an Appropriation Therefor: Provid-

ing for the Raising of Funds to Mect Such

Appropyiatiern Ly Means of 2090 Apportione

went of Mtate Rload Tax,

“Section 1. For the purpose of constructisn
axd exmpletion of those certain higlway proj-
cets  Lercipafter specified, * * * arxd for
the purpose of refunding for use on spoeifie and
designated Lighway projcets * * * the fol-
lowing appropelations, transfers and fords,
lircitations and authorizations of experditure of
furds and appropriations are made,

“Nectivn 2. For the purpose of refurding for
uge on the speeific and dezignated bighway
projects, hereinafter named, * * * {he stato
treasurer is hereby authorized and directed,

of only wos so placed, and the remainingl* % * tomake transfers out of any meneys in
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the 25% apportionment account in the general
fund of the state of A.mzona, as follows. * * *

“Section 8. K All modeys received from the
United States of America, * * * for the con-
gtruction of any of the projects named in sec-
tion 2 of this act, * *
ceived by the treasurer of the state of Arizona, |s
be by him deposited to the credit of the respec-
tive segregateéd accounts * * * on account
of which such moneys were 80 paid by the
United States of Ameriea.

“Section 4. The moneys in.any of guch segre-
gated accounts, as provided in sections 2 and
8, of thizs aet, shall be paid out, for and only
for, the purposes.as following:

“Flrst The reimbursement of the state of
Arizona for any expendltures by lt in the con-
struction of such project. *

“Second: For the construction and completion
of such project. * * *

“Provided,-that, when the above purposes are
fully satisfied, any balance remaining in such

segregated account ghall be transferred, by the

auditor and treasurer of the state of Arlzona,
to the 25% apportionment account, within said
general fund, and may théreatter he available

* ghall, when xe-,

for expendlture for the purposes of -such ae-~,

count, as authorized by law., * * =

“Sectmn 5. There is hereby approprlated
from the funds and moneys hereafter in this |
act created or designated, the .sum .of 1,550,-
000.00 dollars, which shall be paid when and as
available to the credit of said 25% appor-
tionment account, in said general fund, to be
expended for, and only for the following pur-
poses:

“Tirst: The refunding for use on any specific
or designated Lighway project of funds paid
* * % for the construction of such specific}
and designated highway project, and diverted
% &% % {0 purposes other thdn the construe-
tion of such specific ahd designated proj-
ect. * ¥ *

“Second: For the construction and comple-
tion of those certain highway projects, * * *
named and described as follows: [Naming some
forty-eight specific road projects.]

“Section 6. Said board ig hereby authorized
to enter into agreements with any political sub-
division of this state, * for the use by
the state of Arizona, of bond or other moneys
of such political subdivision, for the construcs
tion and completion of the road projects, enu-
merated in section 5, of this act, or for other
projects as may be approved by such
board, * = .

“On or before the date or dates provided in
such contract, * * * guch pohtlcal subdivi-
sion shall cause to he depomted the amount of |
money agreed upon with the treasuretr of the
state of Avizona, who ahdll deposit the same in
a segregated account within said gemeral fund,
in favor of such road project. * *.%

“Phe moneys in any of said segregated ac-
counts, as provided in this ﬁectmn, shall be pald
out for and only for, thé purposéd as folldws:

“Tirst: The reimbursement of the state of
Arizona for any expenditures by if in the con-
struction of such project. * * *»

“Second: TFor the constructmn and comple-
tion of such -project. *

“Provided, that, when the above purposes are |

fully satisfied, any balance remaining in such
segregate account Shaﬁ be transferred by the
auditor and treasurer of the state of Anzona,

to gaid 259 apportionment aécount, within said
general fund, and may thereafter be available
for expenditure from that accoint, for the pur-
pose of such -account, -as authorized by
law, * * *

“Section 10. For the purpose of prowding
gaid sum of $1,550,000.00, appropriated in see-
tion § of this act, the foIlowmg moneys, funds
and licenge taxes are hereby’ desighated and
Created: ;
) “Subdivision I,

“(a) There shall be annually levied and col-
lected in the mannér in which other .state taxes
are levied and collected, * * * g tax of ten
(.10} cents on each one hundred ($100.00)
dollars, of the asséssed valuation of taxable
property within the state, for the purpose of
the construction, reconstruction, repairing, im-
proving and maintaining state highways and
bridges, as follows:

“259% of such tax, herein provided, for, shall
be as paid into the treasury of the state of
Arizona, depos1ted by the treasurer of the
state of Arizona, in a separate account, in the
general fund of the state, to be known and
designated as 25% apportionment aceonnt.

“Seventy-five per cent. (7T6%) of such state
‘road tax fund,’ herein provided for, shell bé ap-
. portioned to. the severdl counties in the amount
‘to each county of seventy-five per cént. of the
taxes collected under this act, by said couity,

‘and such amount shall be subject to be paid

éut for the construction, reconstrfuction, re-

| pair, improvement and mraintenance of public

.highways, roads, and. bridges in the manner as

‘in thig .act provided for the work im this .act

provided for within such county upon the au-
thority and under the direction of the county
‘board of supervisors of such county and the
state éngineer <who are hereby charged with

' such: responsibility.

“Subdivision_ IT,

“{a) There hereby is .authorized to be levied
and collected a (one~half mill) tax per each
scheduled passenger capacxty Inile, * * *

“{b) There hereby is aunthorized to be levied,
and -collected a (two mill tax) per -each sched-
uled truck ton capacify, * *

“(e) Such (one-half mill) tax * * ¥ gand
such two-mill tax * * # shall be levied- -only
upon thoge common ecarriers operating motor
vehicles * * * which said mopey * * *
shall be immediately when received, transferred
* o* % {o the treasurer of the state of Axic
zona, who shall deposit the same in said 259
apportionment dceount i thé geénéral fund of
.gtate, ¥ ¥ ¥

“Subdivision III.

“(a) That each and every desler; * * *
who is now engaged * * * in the sale, use
o distribution, * * % of gasoline or other
distillates of ecrude petroleum shalk * * *
collect a license tax of three (B8) .cents per
gallon on all gasoline and other distillates of
¢érude petioleum so sold‘ used or distributed.
Ok ik

-“(d) Said license ‘tax shall be paid * * *
to the secretary of state, Who shall receipt, to

1 the: dealer therefor, and promptly furn over to

the state treasurer ag.are other receipts of his
office, and the state treasurer shall place one-
quarter of the sqgme in said 25% apportmnment

-account in the general fund-and onecqlarter of
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the same to the account of the T5¢H appor-
tionment account of the general fund, and said
gecretary of state shall promptly pay the re-
maining one-hnlf of such tax to the several

county frensurers of the state of Arizona.
*x x %

“Section I1. Any moneys remammg in said
23¢% apportionment gccount, in the general
funrl after the performance of all thingg re-
quired to be done in this aet and after the con-
struction and completion of all road proJects
enumerated in this Act, and all moneys aceruing
to said 255 sopporticnment account there-
after, shall be available for the purpose of such
account, ag authorized by law, * * *

“#Section 16. The moneys herein appropriat-
ed, and provided to be paid in to said 235 ep-
poriionment account except as provided in see-
tion 11 of this aect, shall be paid out in pay-
ment of the costs of construction, including
overhead and engineering, of fle road projects
hercin cnumergted. * * ** (Itnlics ours)

It will be noted that, while the act recoz-
nized the principle theretofore existing of
the 25 per cent. apportionment aecount and
the 75 per cent, apportionment aqeccount,
there wag a highly signifiennt change in the
language used in regard to the former from
that which had appeared in all previous
legislation. In all other statutes which
created or continued that accounnt it was al-
ways provided@ it should be “sublect to be
paid out upon authority and under the direc-
tion of the board of directors of state instl-
tutions and the state engineer, for the pay-
ment of all salaries and expenses of whatso-
ever kind of the office of state engineer, and
for the construction, reconstruction, repair,
improvement and maintenance of publie high-
ways, roads and bridges; * * *" and
the provision in regard to the 75 per cent.
fund was that it should be “subiject to be paid
out for the construetion, reconstruction, re-
pair, improvement and maintenance of pullic
highways, roads and bridges, in the mapnper
ag in this chapter provided, within gaid coun-
ty, upon the authority and under the diree-
tion of the county board of supervisors of
such county and the state engineer, who are
hereby charged with such responsibility.”
Laws 1922, ¢. 37, § 126.

In chapter 76, supra, the 23 per eent. ap-
portionment account, however, was governed
by the following language:

#25¢% of such fax, herein provided, for, shall
be as paxd into the treasury of the state of Ari-
zona, deposited by the treasurer of the state of
Arizona, in & separate account, in the general
fund of the state, to be known and designated
as 20¢% apportionment account,”

—wwhich gives no authority to spend the
money, while the 756 per cent. apportionment
account followed the old usage of granting
suchk authority. The reason for the changed
language may be readily determined from
the report of the committee which intro-
duced the bill.

The act as finally passed levied ceriain

257 PACITIC REPORTLER

(Ariz,

taxes which were apportioned to the 25 per
cent. apportionment gecount as follows: (1)
One-fourth of the state road fax of ten cents
on the hundred dollars; (2) all of the pas-
senger and freight mill tax; (3) onc-fourth
of the three.cent gasoline tax; (4) the lal-
ances remaining over after the completion of
the projects named in sections 2, 3, §, and § of
the act. The only specific authorizations to
spend anything from the 25 per cent. appor-
tionment account are found in sections 2 and
5 of the aet. These authorizations apply,
first, to the refund of any diverted funds;
and, second, fo the construction of some
forty-eight named projects, Lut a limitation
of $1,650,000 is placed on the total appropria—
tion for such purposcs.

It is contended by plaintiffs, however, that
gection 11 of the act authorizes the expendi-
ture of all balances and sums acerning fo the
23 per cent. apportionment account after the
completion of the specified projects named
in the act, presumably for general highway
purposes, Said scetion reads as follows:

fJection 11. Any moneys remaining in £aid
25¢% apportionment account, in the general
fund, after the performance of gll things re-
quired to be done in this act and after the con-
struetion and completion of all rond projeets
enumerated in this act, and all moneys aceru-
ing to gaid 255¢ apportionment account there-
after, shall be available for the purpose of such
acegunt, ns authorized by law.”

Is such contention tenalile?

It i3 evident from the langnage of scection
11 that there is no puthority contained with-
in chapter 78, supra, for the expenditure of
thiese Lalanees, for the section expressly says
that it refers to moncys remalning “after the
performance of all things required to be
done in this acty” and, forther, nowhere
in the act can there be found any provision
declaring the rurposes of the 25 p~r cent.
apportionment account to be anything ex-
cept the construction of the particular proj-
cots specifieally named in the act, or prant-
ing authority to use the account for any-
thing clse. The very careful and guarded
lamzoage in rezgard to the 20 per cent. appor-
tionment account, so different from that used
repeatedly and continuounsly in previous lez-
islation on tbe same subject, shows clearly
that the Legzislature did not infend chapter
76, supra, to make any appropriation of the
25 per cent. apportionment account, beyond
the express projects mentioned therein. If,
thercfore, there is another purpase “author-
ized by law"” for such account, it must be
found within some previous statute. Tho
only previous statute in force and dealing
with this account is the TFinanefal Cude,
and, as we have said, the express purpose
and language of that Code is that no money
ean he paid ont of the 25 per cent, apyortion-
ment account, except from “the approprias
tion for the board of dlrectors of state insti-
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tutions for that purpose, authorized in the
General Appropriation Bill”

We are therefore of the opinion that the
effect of section 11, supra, is to declare that
such balances and future funds shall be
available for the purposes of the 25 per cent.
apportionment account when and as author-
ized by thé only law applying thereto, to wit,
the TFinancial Code of 1922, and that such
Code authorizes expenditures from that fund
when and only as authorized in the General
Appropriation Bill.

The language of chapter 76, supra, in re-
gard to the 75 per cent. apportionment ac-
count, however, is very different, It provides
expressly for the expenditure of such ac-
count for the purposes set forth in section
6 of the act, and covers, not only the specif-
ically enumerated projects, but any others
that may be approved by the board of direc-
tors of state institutions and the supervisors
of the different counties, Koch v. Johnson,
28 Ariz. ——, 243 P. 611, '

[6] The appropriation on its face is a con-
tinuing one,
the gasoline tax paid directly to the c¢oun-

ties is concerned, they are authorized to use.

it indefinitely for the maintenance of county
roads and highways. We have therefore a

continuing apportionmént of all of the taxes’

created by chapter 76, supra, but a continn-
ing appropriation only of the 75 per cent.
apportionment accoint and of the 50 per
cent. of the gasoline tax going directly to
the counties. 'What is the ‘effect of such a

situation upon the taxes so levied? Do they|

- continue, or have they expired by operation

of law? ’
Section 10, as it appeared originally in the

act introduced, named the object of the vari-

ous taxes established thereby as being *for.

the purpose ¢f providing said sum of $1,550,-
000.00, appropriated in section 5 of this act,
the following moneys, funds, and license
taxes are hereby designated and created.
* * ¥x

Since the taxes as they appeared in the
original bill were appropriated entirely to
the 25 per cent. apportionment account, the

purpose above quoted was in perfect harmony:

with the appropriating portion of section 3,
which reads:
“There is hereby appropriated from the funds

angd moneys hereafter in thiz act .created or
designated, the sum of 1,550,000.00 dollars,

which shall be paid when and as available to the-
credit of said 25% apportionment account, in-

said gemeral fund. * * *7

The Legislature, however, at the last mo-
ment changed the application of the taxes,
so that the purpose thereof was nof only
to raise the $1,550,000, but to apportion 75
per cent. of both the property and gasoline

taxes to entirely different purposes, and {o

authorize their expenditure for stich purposes
as a continuing appropriation, for they were

So far-as the 50 per cent: of,

not limited to the receipts of any partieular
years as is provided in the General Appropri-
ation Bill biennially.

The gasoline tax now exists in all but a
very few states in the Union. Xn all of these
states, while the amount fluctuates, the tax
itself is considered a permanent one. Since
the beginning of statehood a property tax
for road purposes in some amount hag al- -
ways been levied, While the amolint has
varied, it has been accepted as the policy of
the state that some tax of this nature should
exist, as much as the tax for the university
or the public schools.

In view of all of the foregoing reasons.
we should hesitate fo hold it to be the in-
tention of the Legislature that taxes which
have ever since their first levy been continued
for road purposes were intended to expire,
unless the language of the statute so re-
quires. As we have pointed out, nowhere in
chapter 76, supra, is it expressly stated that
these taxes shall terminate at any particular
period, while the language used in establish-
ing them on its face contemplates continuous
taxes. The only argument to the confrary
which could be drawn from the text of the
aet is based on the theory that the $1,550,-
000 is the only appropriation therein con- -
tained, and that, when it ceases, the pur-
pose of the law having been fulfilled, the tax
is at an end. Bif, as we have shown, that
iz far from being the only appropriation,
and the argument therefore fails, ,

[7]1 It is urged, however, that, if such be
the construction of the act, it violates the
provision of section 9, art. 9, of the Constitu-
tion of Arizona, which reads as follows:

“Section 9. Every law which imposes, con-
tinues, or revives a tax shall distinetly state the
tax and the objeets for which it shall be ap-
plied; and it shall not be sufficient to refer to
any other law to fix such tax or object,”

—in that, if we hold the portion of the taxes
which goes to the 25 per cent. apportionment
account has not been appropriated, there is
no object in chapter 76, supra, to which such
taxes can apply, and it is not sufficient under
the constitutional provision that a refererce
is made to another statute for their purpose.

| There are many other states which have con-

stitutional provisions similar in a general
way to ours, and its seems to be pretty well
settléd that the proper construction of such
consitutional provisions providing that no
tax shall be imposed, continued, or revived

unless the law distinctly state ifs object, ap-

plies to a property and not -an excise tax.
Such is the holding of the cases of McGan-
non v, State, 83 Okl 145, 124 P, 1063, Ann.
Cas, 1914B, 620; In re McKennan, 25 8. D.
369, 126 N, W. 611, 33 L. BR. A, (N. 8.) 605;
and In re McPherson, 104 N. Y. 306, 10 N. &,
685, 53 Am. Rep. 502.
'In the latter case the-court said:
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“It is always uncertein uwpon whom it +will
fall [referring to inheritance tax] and how
much revenue it will'produce. It would have
Leen impossible for the Legislature, perhaps
yoars in advanee, to specify the particular oh-
jeets to whieh the tnx should be apydied, and
we are of opinion that this scetion of the Con-
stitation wos inter:led to apply to the onnual
recurring taxes known at the time of the adep-
tion of the Constitution and impesed generally
upon the entire property of the state.”

Iz all the casges in which the sbove rule is
announced an inheritance tax was involved,
but, in passing upon the constitutional provi-
sions like gection 9, art. 9, supra, the general
olwervation seems to be that the Legislature
is reguired to specify the object of the levy
only when it is upon the general property of
the state. 'The same rule seems to have Leen
made in Missouri, ete., v. Meyer (D. 0.} 204 T,
140, wbherein the question was the right of
the state to levy and collect a fax upon ceal
output, the court quoting from the AMe¢Gannon
Case in this language:

©It is intended to apply only to annually re-
curring taxes impoged generally upon the entire
property of the state and not the kind of tax
we are dealing with, which is a speecial tax.”

[8] The gasoline and mill taxes are there-
fore not within the constitutional provision,
as they are exeise, and not property, taxes.
Poxas Co, v. State (Arxiz) 204 P. 1060,

[9] In so far as the fen cent property tax
is concerned, the statute expressly states that
it is levied “for the purpose of construection,
reconstruction, repairing, Improving and
maointaining state highways ond bridges”
This is a4 very distincet and specific statement
of the object of the tax, and the Constitu-
tion dnes not require that an appropriation
le made, but only that the objeet for which
it shall be applied appear. None of the three
taxes in question, therefore, are obnoxious
to the constitutional provision, even though
portions thereof have neot yet been appropri-
ated.

The gascline tax thus being & wvalid, sub-
eisting, and confinuinz tax, of which onc-
fourth is directed fo e credited o fhe 23
per cent. apportionment nccount, and the
rame amount to the 786 por cent. appor-
tionment account, it is the duty of the state
treasurer to make such credit of any of fhat
tax as it comes into his possession, paying out
that parf apportioned to the 75 per cent.
apportionment aceount in the usual manner,
and retaining that part apportioned to the
25 per cent. apportionment account until the
Legislature direct its expenditure.

It is ordered that the altermative writ
heretofore issued be made permanent.

ROSS, Q. J., conecurs.

McALISTER, J. (concurring in part, dis-
senting in part). I concur in the judgment di-
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f recting the ctate treasurer to depa©it in the 25
rer cent. apportionment account of the gener-
ol fund the funds which chapter 70 proviley
shall Lo placed to the eredit of that acovunt
namely, cne-fourth of the money yald into the
state freasury from the ten cent property vy,
onc-fourth of the gnsoline license tax, and all
of the trusk and rasscnger mill tax. It is
clear that in the pas.age of this aet the Sixth
Legislature intended that all three of the-a
iaxed should Le collected until o subrequent
legislative body <should provide othervi<a,
While it is in all probability troe that the
act was framed and passed to give the high-
way department tomporary and emcrgent re-
lief, yet it contains nothing justifying the con-
clusion, or even suggesting, that it was enact-
ed for a definite period only, or that it would
eease to be operative or become functus officio
upon the haprening of some partieular event.
Hence T am in full accord with the fopceful
statement of Judge Leclkwood relative to the
continuing charaefer of the taxes it directs to
be collected.

It is Hlewise true, as held in this opininn,
that the proporticn of these taxes which the
law directs to be placed in the %5 rer ecnh.
apporticnment aceount, namely, three-fourths
of the ten cents property levy and ene-fourth
of the gasoline liccnse tax, is appeapriated by
the torms of the act itself, and therefore that
authority exists for its use without further,
net of the Leglslature. It is also correct that
the 50 poer cent. of the gasoline liccnsa tox ap-
rortioned fo the countics is appropriated Ly
the terms of the act, and that nothing further
i3 required to authorize its use by the sopoer-
vizors of the various counties.

The majority are of the view, however, that
neither the act itself nor any other provicirm
of the statute approprintes the funidy in the o
per cent., apporticnment aceount other than
the $1,000,000 which it provides shall he pafd
out for the purp<ses therein cnumerated, and
hence that no authority exists for the use of
the moxeys which it is held are to continue to
Le placed to the eredit of this aceount affxr
this 81,550,000 has been raised and expoended,
One-fourth of the property and gaseline and
all of the mill tax will flow without ceasing
into this account, but under the view of the
majority they must rest there until their ure
iz guthorized by an appropriation in o goner-
al or speelal appropriation bill te be cnacted
at some future time. The reasoning on this
phase of the case is strong, but comcliow I am
unable to escaype the conclusion that it wos in-
tended that the funds in the 25 per cent. ap-
portionment account should, if needed, be
used as collected for the purpo<es of that ac-
count and not remain idle until the Lezisla-
ture at some Iater date should authorize their
use in o general or special appropriation bill—
perhaps six months or g year after they have
begun to accumulate and the highway depart-

ment has been clesed for a lack of operating,
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funds. This would undoubtedly be at the suc-

reeding biennial session, unless a special one
were hagd before that time and the Legislature

continued the policy ihaugurated in chaptei

76 of making a special appropriation for the
highway department, since the oceasion for
making general gppropriations would not; like-
1y arise before that time, the other depart-
ments of the state government having been
cared for in the previous Legislature. The
general purview of the act, therefore, and the
language used in paragraph 11, are-such that
it is difficult for me to believe that those re-
sponsible for this legislatior bhad in mind
that, after the $1,650,000 it spemﬁca]ly appro-
priates from the 25 per cent. apportionment
account had been expended, the funds there-
after accruing to the credit ¢f this account
ghould not be spent ‘without further anthori-
zation for the purpose for which it was creat-
ed and still exists. ]

A proper construction of the 4ct as a whole,
and of paragraph Il especially, which we
quote again for convenience, leads, in my
opinion, to this conclusion. It reads:

“Any moneys remaining in said 259, ap-
portionment account, in the general fund, after
the performance of all things required to be
done in this aect, and after thé construction -and

completion of all rodd projects enumerated in.
thig act, and all moneys aecruing to said 25% |

apportionment account thereafter, shall be
available for the purpose of such account, as
authorized by law.

In using the words “all moneys” in the
phrase, “all moneys acecruing to said 25 per
cent. apportionment account thereafter,” the
Legislature undoubtedly had in mind the
property, gas, and mill tax which it is agreed
should, continue to be eollected, because there
is no other place for it to go, and no other
source from which moneys could accrue to
this account, the performance of the things re-
quired to be done in the act having been com-
pleted or the funds designated therefor having
been expended, and, in the remainder of the
sentence, “shall be available for the purpose
of such account, as authorized by law,” it.pro-
vided what should be-done with these'moneys |
after they had bheen pladed in this account.
The word “available” has practically the same
meaning 48 the expression “subject to be paid
out” in subdivision 1, § 10, which, it is admit-
ted, constitutes an appr&pnation of the funds
in the 75 per cent, apportionment account.
Webster’'s New International chtmnary
sives, among other definitions of if, “usable,”
and Funk & Wagnalls' Practical Standard
Dictionary “at one's digposal, as funds?
Hence it would seem that; when funds are said
by the Legislature to ‘be available for a cer-
tain purpose, or at the disposal of those whosé
duty it is to handle them, nothing i reqmred
to render the spending of them lawiful, except
to dpply them to that purpose, and therefore,
when this has been done, they have been ex:
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pended “as authorized by law” within the
meaning of this expression in sechion 11 It
was not, as I view it, intended by the lan-
guage “as guthorized by law” that some other
statufe appropriating the funds aceruing to
the 25 per cent. apportionment account should
-exist before it could be said that their expend-
iture ig properly authorized. In other words,
‘it was not meant that it should be construed
as though it read “as authorized in some
.existing or future appropriation bill,” be-
cause, to my mind at least, it does not convey
this impression, and for the further reason
‘that in the very act in which it appears the
Legislature departed from the policy inaugu-
rated the year before of taking care of the
‘highway department in the general appropria-
‘tion bill. The members of the Legislature
-realized that the 25-75 per cent. system in
piactically the same form as when it was in-
augurated in 1912 wag still in full forece and
effect, and consequently it must have intended
by thig language that the provisions of the
statute which continues this account should
be looked to to ascertain the purpose for
which the law authorizes the funds placed
therein to be spent.

Looking, therefore, to the last expression of

the Legislature on the subject, namely, see- . °
‘tion 126, e¢. 35, Special Sesgion of the Fifth

Legislature, commonly referred to as the
Financial Code, we find this purpose de-
scribed in the following language:

“For the payment of. all salaries and ex-

| penses of whatsoever kind of the office of state

engineer, and for the construction, reconstrue-
tion, repair, improvement and maintenance of
public highways, roads and ‘bridges.”

Hence by reading the Iast ten words of sec-
tiod 11 in the light of this statement the pur-
pose for which thé funds in the 2§ per cent.
apportionment account are available becomes
Plain, and leaves nothing to be supplied to
bring the language within the definition -of an
appropriation given in the majority opinion.

It is therefore clear to my mind that the
purpose of the Legislature will be effectuated
if the taxes which it is.held are to be collected
and placed in the 25 and 73 per cent. appor-
tionment accounts are applied to the purposes
of those accounts until the Legislature pro-
vides otherwise.. To hold that they are to be
collected, but that only three-fourths of the
property and gasoline ‘tax cam be spent with-
out further authorization, is to say in prac-
tical effect that none of the tax is appropriat-
-ed, because, if the one-fourth 6f the property
and gasoline and all the mill tax placed in the
25 per cent, apportionment account is mot
available for the purpose of thdt account
without further legislative actlon, ‘there is
nothing with which the h1ghway department
can operate, since the law requn'%s that .all
expenses of this nature Shall be Daid from,
this account. It was to prevent such -an ec-
-currence as this that the Legislature provided
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in gection 11 that, after the things required in
the act to be done had been performed, that
is, after the $1,550,000 appropriated for spe-
cial projects had been expended fhereon, the
moneys accruing to this account thereafter
should be available for the purpose of this
account.

"Phe order of the court, therefore, should di-
rect, not merely that the treasurer place the
funds in question to the credit of this ae-
count, but that he pay them out in accordance
with law.

MULLINER v. McCORNICK & ©O., BANK-
ERS, et al. (No. 4294.)

Supreme Court of Utah., Teb. 1, 1927,

{. Bills and notes C==310—~Reasonable price Is

" implied, In case of salo of notes to one at his

speclal instance and request without mention
of price.

Where notes are sold to one at his special
instance and request, without mention of price,
the law implies an agreecment fo pay a reason-
able price, as in like sale of any other article.

2. Banks and hanking <==227(3) — Evidenea
held sufficient to support Judgment for ac-
counting by bank for notes delivered to it by
depositor,

Evidence that a bank depositor, at request
of the bhank, delivered to it by way of sale or
security notes of others owned by him, and that
the bank has not accounted to him therefor,
notwithstanding demand, keld sufificient to sup-
port a judgment for an accounting.

3. Pleading ¢=380—Evidonco must he consid-
ered as it relates to complaint aftor trial
amendment.

Where complaint is amended@ at the trial,
the evidence must be considered as it relates to
the complaint as thug amended.

4. Pleading <=433(10)=Complaint cannot be
ehjected to for duplicity after Judgment.
Duplicity in complaint is a formal defect,
which must be objected to seasonably, and it is
too late after judgment

5. Banks and banking ¢=121—Right to deposit
is not forfelted hecause hank negotinted
therefore away from Iits buflding (Comp.
Laws 1917, § 1005),

Though Comp. Laws 1917, § 1003, provid-
ed that a bank’s business shall be conducted
at its banking house, and provides a punish-
ment for an officer violating it, & depositor does
not forfeit his right to a deposit because the
hank negotiated for the deposit away from its
building.

6. Banks and banking ¢=98—Bank, under pow-
or to “deal In commerclal paper,” may huy it
and give seller credit on his account for prico
(Comp, Laws 1917, § 93().

A commereial bank authorized, under Comp.
Laws 1917, § 981, to “deal in commercial pa-
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2 Jéhnson v. Meaghr, 14 Utah, 425, 47 P, 851

(Ctah

per,” may buy notes and give the seller eredit
¢n his account for the price.?

7. Bills and notes =210, 21 1—If notes sold
without seller's indorsement wore payakio to
bearer or last indorsement was In blank, buy-
gr('] %t;t titlo by delivery (Comp. Laws 1917, §

93).

If notes sold without indorsement by the
seller were payable to beaver, or the last in-
dersement was o blank indorscment, the buyer
would get good title by delivery, in view of
Comp. Laws 1017, § 4008,

8. Bills and notes G=324-—Scller Is liablo as
on indorsement without recoursoe as respocts
notes, not indorsed hy him, payable to bearer
or last Indorsed in klank (Comp. Laws 1917,
§ 4098).

If noteg sold without seller’s indorsement
were payable to bearer, or the last indorsement
was in blank, the seller would be liable as if Le
had indorsed without recourse, in view of
Comp. Laws 1917, § 4098,

9. Banks and hanking C=0227(1)wAny gro-
sumption from bank’s rceeiving notes withe
;n;]t goposltor's Indorsement is that It was sat-
sfled.

Any presunption, in action against bank for
accounting for notes which at its request de-
positor delivered to it by way of sale or seecuri-
ty, from faect that it received them without Lis
indorsement, is that his failure to indorze was
satisfactory to it.

10. Banks and banking C=[94—Bank’s Iability
to account for notes depositod Is unaffected
by thelr bolng noninterest bearing.

That notes deposited with bank svere not
interest bearing does not nffect its liability to
account therefor, "

{1, Banks and banking <=227(1)=It cannot
bo presumed, In ahsonco of ovidonce, In action
for accounting for notes recelved, that they
woro worthless,

Nonsuit in action for accounting for notes
deposited with & bank may not be granted be-
cause when plaintiff rested tliere was no covi-
dence of their value; there bieing no inferenee
that they were worthless.

12, Banks and banking ¢g==118~Vico presidont
of hank held undor evidence to have apparont
authority to contract for doposit of notes.

Under the evidence, a vice president of a
bank, who was in active charge of it, keld to
have apparent authority to contraet for deposit
of notes by way of sale or seeurity,

13. Estoppel ¢==55--0ne claiming estoppel may
tostify to roliance on the other party's rop-
resentations,

Reliance on representations or conduct be-
ing essenfial to equitable estoppel, one claim-
ing estoppel may testify to reliazce on the
other party's representations,

3Traey Loan & Trust Co, v. Merchants' Bank, &)
Ttah, 106, 167 P. £33; Angle-Califorain Truct Co, v,
Hall, (1 Utzh, 223, 211 P, 501; Neil v. Gtah Whole-
gale Groeery Co., 61 Uteh, 22, 210 P, 201,

" (=~For other-cases sce same topie and KDY-NUAMBER in all Key-Numbered Digests and Tndcxes
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“¢. That the Court erred. in overruling de-

fendant’s motion for a new trial.

“7. That the Caurt erred in instructing the
Jury.®

Rate XII of this court 13 in the following
langunage: : :

“Rule XII
“Aqsignméhts of Error

“1, All assignmenta of error must distinet-

1y specify each ground of error relied upon
and the particular ruling complained of. If
the partfcular ruling complained of has been
embedied in a motion for pew trial, with oth-
er rulings, or in &hy motlon or in a bill of ex-
ceptions, or in a statement of facts, or other-
wise In the record, ‘it must nevertheless be
referred to in the assignment of errors, or it
will be deemed to be waived.
_ 2, If the assignment of error be that the
court overruled a motion for new trial and
the motion is based on more than one ground
the same will not be considered as distinct
aud specific by this Court unless each ground
is specially and distinetly stated in the as-
signment of errors.

“3. Any objection to the ruling or action of
the court below will be deemed waived in this
Court unless it has been assigned as error in
the manner above provided.

4 If the assignment of error be to the giv-
Ing of instructions teo the jury by the lower
court, the appellant must state specifically
wherein the instruction complained of is er-
roneous in its statement of the law applicable
to the case, or to any particular fact or facts
thereln

“5. If the refusal te give an instruction

_asked for by appelhnt in the court below be
assigned as err he assignment must state
the apphcablhtyiof such instruetion to the
fact or facts of the case.”

. And our rules for years have been substan-
tia]ly the same.

It is evident on testing the assignments ot
error by this rule that, with one possible ex-
ception, they whdlly fail even appwximately
to comply, therewith We have reiterated the
necessity of a cenhpliance with this rule agaln
and again. Fedelico v. Hancock, 1 Ariz. 511,
25 P, 660; Daggs v. Phoenix Nat. Bank, §
Ariz, 409, 63 P, 201 Danijel v. Gallagher, 11
Ariz. 151, 89 P, 412; Sanford v. Ainsa, 13
Ariz. 287, 114 P. 560 affirmed 228 U, 8. 705,
33 8. Ct. 704, 57 L. Fd. 1033; Liberty M. &
8. Co, v. Geddes, 11 Ariz. 54, 90 P. 332; Har-
diker v. Rlce, 11 Arjz, 401, 94 P. 1094; Wil-
liams v. Willinmns, 37 Ariz. 176, 201 P. 993;

Reid v. Van Winkle, 31 Ariz. 287, 252 P. 189.
Nor ean grgument in appellant’s brief take
the place of proper assignments. Wootan v.
Roten, 19 Ariz. 235, 168 P. 640; Pinal Coun-
ty v. Heiner, 24 Ariz. 346, 200 P. T14; Reid
v. Van Winkle, supra, '

-[3] The only assignments that by the ut-
most liberality can be considered #s coming
within the rule are Nos. 4 and 5. These may
perhaps be taken as an attempt to urge that
the evidence does not sustain the verdict and
Judgment, and we will consider them as such.
But in so doing we can only examine the
transeript of evidence to ascertain if there ig
sufficient evidence therein, which, if believed
by the jury, would sustain the verdict. Cen-
tral Copper Co. v. Kleflsch, 34 Ariz. 230, 270
P. 629.

On a careful reading of the transcript, we
are of the opinion there is ample evidence for
that purpose. '

The judgment is therefore affirmed.

ROSS, C. J,, and McALISTER, JI., concur.

KERBY, Secrotary of State, et al. v,
LUHRS,
No. 3555.

Supreme Court of Arizona,
Oct, 4, 1934,

. Constitutional law =13

Written instruments are to be construed
in Hght of their purpose, particularly if in-
struments are Constitutions, which are by
necessity general in their nature and presum-
ably intended to remain in.force for long pe-
rlod of time.

2. Constitutional law €212

Constitutions are to be eonstrued in light
of exigencies and condltions which t.hey are
intended to meet and deal with,

3. Constltutional faw €=9(1)

~ Constitutional provision that several
proposed amendments should be submitted
in such manner that electors might vote for
or against amendments separately held in-
tended to preveat practice of “logrolling,”
which is practice of including in one statute
or constitutional amendment more than one
proposition, inducing voters to vote for all,

&=oFor other cases see fame topic and KXY NUMBER in ail Key Number Digests and Indexes



550  Ariz
notwithstanding they might not have voted
for all if amendments or statutes had heeit
submitted separately (Const. art. 21, § 1),
fEd. Note—For other definitions of
“Logrolling,” see Words & Phrases.]

4. Constitutionat law €&~9(!) :

If propositions in proposed amendmen
cover matters necessary to be dealt with in
order that Constitution, as amended, shall
constitute consistent and workable whole on
general topic embraced in part which is
amended, and (f, logieally, propositions
should stand or fall as a whole, then but one
amendment is submitted, but, if any propo-
sitton, although not directly contradicting
others, does not refer to such matters, or if
proposition is not such that voter supporting
it would reasonably be expected to support
principle of others, then two or more amend-
ments are submiited within constitutional
prohibition against submission of several
amendments without affording voters privi-
lege of voting for or against amendments
separately (Const. art. 21, § 1).

5. Constitutionai law €=9(1)

Changes suggested to  Constitution
ghould represent free and mature judgment
of electors so submitted that they cannot be
constrained to adopt measures of which jn
reality they disapprove in order to secure en-
actment of others electors earnestly desire
(Const, art, 21, § 1).

6. Constitutional law &=8(1)

Proposed constitutional amendment held
violative of Constitution providing that sev-
eral proposed amendments should be submit-
ted in such manner that electors might vote
for or against amendments separately, where
proposed amendment embraced taxation of
copper mines, taxation of public utilities, and
established tax commission as constitutional
body, and only connection of three proposi-
tions was that they were all embraced in gen-
eral subject of taxation (Const, art. 21, § 1),

———

Appeal from Superior Court, Maricopa
Qounty; M. T. Phelps, Judge.

Action by Arthur Luhrs against James H.
Kerby, as Secretary of the State, and others,
Judgment for plaintiff, and defendants ap-

peal.

Affirmed.

Arthur T. LaPrade, Atty. Gen. (Charles L.
8trouss, Asst. Atty. Gen., and W. C. Fields
and A. R. Lynch, both of Pheenix, of counsel),
for appellants.

Lynn M. Laney and Grant Laney, both of
Pheenix, for appellee,
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LOCKWO0O0OD, Judge.

This is an action by Arthur Luhrg against
James H. Kerby, as secretary of state of the
state of Arizona, and the clerks of the various
boards of supervisors of the state, to enjoin
Kerby from certifying to the boards of super-
visors, as entitled te be placed on the ballot
at the eleciion to be held November Gth, a
certain proposed constitutional amendment,
and to enjoin the clerks from placing such
amendment on the hallots. The superior court
issued the Injunction, and the correctness of
its order is before us on this appeal. Because
of the importance to the people of the state
of the questions involved herein, we have ad-
vanced its hearing in every possible manner,
There is no dispute as to the facts involved,
and the question presented is solely one of
law.

The amendment was an initiated one, and
no question is raised as to the sufficiency of
the signatures, or of the legality of the form
of the petitions, but it is contended that it
violates an existing provision of the Consti-
tution which regulates how such amendments
should be submitted. A proper understanding
of the question can only be had by examin-
ing the entlre text of the proposed amendment
in the light of the constitutional provision
which, it ig elaimed, its submission in its pres-
ent form violates. The proposed amendment
reads as follows:

“Be it enacted by the people of the state of
Arizona:

“That Article IX of the Constitution of the
State of Arizona be amended by adding there-
to three additional sections, numbered Sec-
tion 12, Section 13, and Section 14, to read as
follows:

“Qaction 12. Every person engaged in the
mining of copper within the State of Arizona,
as owner, lessee, trustee, possessor, receiver,
or in any other proprietary capacity shall, in
addition to all other taxes or excises Imposed
by law, pay to the State Treasurer, for the
use of the State of Arizona, a license tax as
follows:

“‘A tax of one-half cent per pound on all
copper produced from ore mined or extracted
by open pit or surface operation;

“tA tax of one-half cent per pound on all
copper produced from ore mined or extracted
by underground operation where the average
grade or copper content of such ore exceeds
two pereentum, and one-quarfer cent per
pound where the average grade or copper con-
tent of such ore shall equal two percentum or
less,

@ For other cases see game topic and KEY NUMBER in all Key Number Digests and Indexea
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* ‘Every person taxable ander the toregoing
‘provisions shall quarterly, on the first of Janu-
ary, April, July, and October of each year,
make & return to the State Tax Commission,
on forms prepared by the Commission, show-
ing the total tonnage of ore mined or produced
for the preceding quarter, the average grade
of copper content of such ore, ‘the number of
pounds of copper produced, and suéh other in-
formation as ghall be required by the Com-
mission, and shall on said dates pay ‘to the
fitate Treasurer the tax tor the preceding
quarter.’

“ ‘Section 18: The tanglble property of pub-
e service corporations engaged in the pro-
ductlon, sale, or distribution of gas, water, or
electricity, shall unless exempted from taxa-
tion by law, be assessed for purposes of taxa-
tion upon the valuations fixed by the Corpora-
tion Commission of Arizona for rate-making
purposes. '

““The Corporation Commission sball on or
before May 1st of each year, transmit to the
State Tax Commission a statement of the
tangible property of each such publie service
corporation operating within thé State, and
the valuation of such property fixed by the
Corporation Commission for rate-making pur-
poses.’ :

“‘Section 14: The State Tax Commission
of Arizona, as it now exists, and is hereto-
fore created by Chapter 23, Laws of the First
Legislature of Arizona, Reguiar Session, 1s
hereby created and declared a constitutional
commission and office” ' '

“Such Commlssion shall have charge of the

administration of Sections 12 and 18 of this
Article, with full power to prescribe. and pro-
mulgate rules, regulations, forms and penal-
ties for its enforcement. .

“Any llcense tax imposed by Section i2 shall
become delinquent on the fifth day after it
shall becomne due and shall bear interest at
the rate of ten per cent per annum after de-
linquency ; it shatl be a lien upon all property
in this State owned by .the taxpayer wpon
whom it is imposed.

“The Commission, ,its attomeys, audltors
and agents, shall at all times have access to

_ the books, records, and returns of any taxpay-
er under Section 12 of this Article, relating to
the mining or preduction of copper and cop-
per ores, and shall have full power to compel
obedience to the provisions of this Sectlon, by
attachment or other process. '

“The Gummission shall have power to ap-
point and pay auditors, accountants, agents
and attorheys necessary to the enforcement
and collection of the leense taxes imposed by
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Section 12 bereof, and to the carrying out of
any other constitutional or statutory duty
imposed upon it, and may bring and defend
actions at law or In equity requisite to the
proper discharge of its dutles,

“The license taxes and interest collected un-
der Section 12 of:th_is Article shall be used in
defraying deficlencies and outstanding obliga-
tions of the state until the same have been
pald; therefore they shall be deposited to the
credit of the general fund of the State for
the uses of such fund.

“The term ‘person,’ as used.in Sections 12
13 &nd 14 of Artlele IX, shall mean and in-
clude any individual, firm, copartnership, com-
pany, corporation, association, Joint stock
company, common law trust, business trust,
syndicate, or other concern by whatsoever
name, or however organized, found or created.

“Qaetions 12, 13 and 14 of Article IX are de-
clared to be self-executing, and are intended
to be earried out by the State Tax Commis-
sion, without legislative intervention which
Commission 1y empowered to impose and pro-
mulgate all necessary rules and regulations in
the premises, which rules and regulations im-
posed shall have the effect of law.”

And the constitutional provision which it
iy claimed it violates is In the followlng lan-
guage: Article 21, §1: %% * * 1If more
than one proposed amendment shall be gab-
mitted at any election, such proposed amend-
ments shall be submitted in sdch manner that
the electors may vote for or against such pro-
posed amendments separately.”

It is contended thst the propesed amend-
ment is contrary to the provision quoted, in
that, although in name but one amendment, 1t
is in substance actually three or more. ’

[1-8] It I8 & cardinal axiom of int.erpreta-
tion of all written instruments that they are
to be construed in the light of their purpose,
and thig is particularly applicable to Consti-
tutions, which are by necessity general in their
pature, and presumably infended to remain
in force for a long period of time. It is there-
fore held that they are to be construed in the
light of the exigencies and conditions whlch
they are intended to meet and deal with, Me-
Culloch v. Maryland 4 Wheat, 318, 4 L. Ed.
579; Home Building & Loan Ass’n v. Blais-
dell {(Oct. Term, 1933) 290 U1 S. 898, 54 8. Ct.
231, 78 L. Ed, 413, 88 A, L. R. 1481. It was
agreed by counsel for both plaintiff and de-
fendant at the ora] hearing of this case that
there is no doubt the constitutional provision
above quoted was intended to prevent the per-
nicious practice of “logrolling” in the submis-
sion of & constitutional amendment. This
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so-called logrolling may be {llustrated as fol-
lows: Three interesied parties are desirouns
respectively of securing the enactment into
law of three distinct propositions, A, B, and
C. These propositions are so essentially dis-
similar that it is obvious that the legislators,
who must pass thereon, will probably be di-
vided in their opinlon as to their merit. Some
of them may earnestly desire proposition A,
while being opposed, though in a lesser degree,
to B and C. Others consider the enactment
of proposition B of paramount importance,
while objecting to A and C, while the mem-
bers of a third group are willing to sacrifice
their convictions on A and B for the sake of
gecuring C, The original framers of the three
propositions, realizing this situation, place
them all in one measure, so that a legislator
must vote either yes or no on the measure as
a whole. He is thus forced, in order to se-
cure the enactment of the proposition which
he considers the most important, to vote for
others of which he disapproves. Such prac-
tices have been universally condemned by im-
partial students of public affairs, and yet they
are notoriously prevalent in all Legislatures,
Indeed, =0 true is this, that our Constitution
permits the Governor to veto separate items
of an appropriation bill, without rejecting the
whole bill. Article 5, § 7, Constitution of Ari-
zong, But, if these actions are evil in the
Legislature, where they deal only with stat-
utes, much more are they vicious when consti-
tutional changes, far-reaching in their effect,
are to be submitted to the voters. The prin-
ciple involved is well summed up in the dis-
senting opinion of  Justice Graves in State
ex rel. v. Gordon, 223 Mo, 1, 122 8, W, 1008,
1018, While in that case Justice Graves was
in the minority, in the later case of State v.
Gordon, 268 Mo, 321, 188 8. W, 88, the ma-
jority opinion in the case first cited was ex-
pressly overruled and the reasoning of Justice
Graves adopted. He said:

“# » * Proposilions relative to the tax-
ing power of the state, and propositions to be
voted upon by the plain people, must be plain-
ly stated, and in single and substantial form.
Not only so, but they must be so stated as to
avoid what has been denominated by the
courts as ‘logrolling’ in the interest of a com-
bined proposition, which would not oecur in
the interest of a single proposition. The
courts in the administration of justice, and
without any reference to constitutiomal man-
dates, have discovered that doubleness of
propositions to be voted upon by the public
was inducive of fraud, and that it was uncer-
tain whether either of two or more proposi-
tions cenld have been carried by vote had they
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been submitted singly. To obviate this frand
upon the taxing power of the state this court,
up to the present time, and excepting the pres-
ent case, has consistently turned its face
against doubleness of propositions and the
frauds which are the necessary outgrowth
thereof,

“However, before golng to the holding of the
courts of this state, it might be well to sub-
mit the general proposition of law resulting
from the examination of all cases bearing up-
on the question. In 21 American and English
Encyclopedia of Law (2d Ed.) 47, it is said:
‘Two propositions cannot be united in the sub-
mission so as to have one expression of the
vote answer hoth propositions, as voters might
be thereby induced to vote for both proposi-
tions who would not have done so if the gues-
tions had been submitted singly.’

“This announcement of the general doctrine
is not only in full accord with the cases in
Missouri, but with all of the jurisdictions to
which our attention has been called. And if
we ba called upon to assign a reason for this
salutary rule, that reason would be that the
taxing power of the state should be exercised
with the utmost openness and fairness, and
without opportunity for ‘jockeying’ and ‘log-
rolling.” In other words, the courts of the
country generally, in matters which go to the
exercise of the taxing power of the state, have
heen exceedingly cautious to see that such
power was exercised by a fair expression at
the election held for such purpose. The ques-
tion is not whether a constitfutional mandate
has been followed, but whether the proposition
submitted is one which tended within itself
and upon itg face to induce ‘jockeying’ and
‘logrolling’ in order to carry a combined prop-
osition, That such things may be done is ap-
parent to ali thinking minds, * * **

There is and can be no disagreement as to
the evil the constitulional provision was in-
tended to prevent, and many states, recogniz-
ing that evil, have adopted provisions in their
Constitution like ours in order to prevent it.
The difficult question, however, is to deter-
mine what test shall be used to ascertain
whether there are in reality several amend-
ments submitted under the guise of one.

We have carefully examined all the cases
cited by both counsel for the plaintiff and for
the defendant. Apparently the first in point
of time which lays down such a test is State
v. Timme, 54 Wis. 318, 11 N. W. 785, 790.
Therein the court said:

“* % * The learned counsel admits that
the proposition to change from annual to bien-
nial sessions is so intimately connected with
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the proposition to change the tenure of ofiice
~of members of the assembly from ofte year to
two years, that the propriety of the two
changes taking place, or that nelther should
take place, Is so apparent that to prov ide oth-
ervvise would be aboﬂrd And yet it is insisted
that the twe changes are two separate amend-
ments within the meaning of the constitution-
al provizion above guoted, and must be sub-
mitted separately. ¥f they must be submitted
separately, why must they? Certainly they
shonld either both be defeated or both adopi-
ed. Why, then, should the people be permit-
ted or cr;mpelled to vote upon each separately?
Certainly no good could result from a sepa-
rate submission which is not equally as well
and better accomplished by. submitting them
together as one amendment ; and the separate
gubmission might resi;lt_ in the absurdity of
- the ratification of the one and the rejection
of the other. This illustration is, to my mind,
almost conelusive that no such intention was
entertained either by the framers of the con-
stitution or by the people who adopted it,

“We think amendments to the constitutlon,
which the section aboveé quoted requires.shall
be submitted separately, must be construed to
mean amendments which have- different ob-
jeets and purposes in view. In ovder to con-
stitute more than one amendment, the proposi-
tions submitted must relate fo more than one
subject, and have at least two distinet and sep-
arate purposes not dependent upon or connect-
ed with each other, * * *" (Italics ours.)

This general rule has been quoted approv-
ingly innumerable times. We mention only
a few of the cases which cite it: State v.
Cooney, 70 Mont. 355, 225 P, 1007; State v.
Wetz, 40 N. D. 299, 168 N, W, 835, 5 A. L. R.
731; Jones v. MeClaughry, 169 Iowa, 281, 151
N. W, 210; Gottstein v. Lister, 88 Wash. 462,
158 P. 593, Ann. Cas, 1917D, 1008; State v. Al-
derson, 49 Mont. 387, 142 P. 210, Ann. Cas.
19168, 39; State v. Jones, 108 Miss. 522, 64
0. 241; People v. Prevost, 55 Celo. 199, 134
P. 129, 133; Hammond v. Clark, 138 Ga, 818,
71 8. BE. 479, 38 L. R. A, (N. 8)) 77; Lobaugh
v. Ceok, 127 Yowa, 181, 102 N. W, 1121, 1123;

People v. Sours, 31 Celo, 369, 74 P, 167, 102 .

Am. St. Rep. 34; Gabbert v. Chicago, R, L &
P. Ry. Co., 171 Mo, 84, 70 S. W. 891; State
v. Herrled, 10 8. D, 109, 72 N, W. 93; Winget
v. Hol, 187 Minn, 78, 244 N. W. 831, 325;
McBee v. Brady, 15 Idaho, 761, 1060 P. 97;
State v. Powell, 77 Miss. 543, 27 So, 927, 931,
48 L. R. A, 632; Mathcews v, Turner, 212 Iowa,
424, 236 N, W. 412, 415, Many of them mere-
ly quote the language of State v. Timme, su-
pra, or refer to it approvingly, but there are
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a number which go into the question more
fully and elucidate and explain what is meant
by propositions which “relate to more than
one subject and have at least two distinet and
separate purposes not dependent upon or con-
nected with each other.” '

In the ease of Mathews v. Turner, supra, the
court says: .

“It is argued that If the proposed amend—
ment has ‘bat one object or purpose’ it is valid,
even though it -may contain many different
propositions, if they are related to said ‘one
object or purpose.’ Such, however, 1s not the
provision of section 2, article 10. It provides
that if two or more amendments are submit-
ted at the same election they ghall be submit-
ted separately, and this !s trme even though
they may pertain to the same general object
or purpose. An entire Code of laws connot be
embodied in an amendment to the Constitution
merely becouse said laws permm to ‘fme 0b-
jeet or purpose.

“By way of fllustration, education _6f the
youth of the state is ‘one object or purpose.’
A constitutiongl amepndment would not be
valid, however, which would declare that a
schoolhouse shall be. erected at every two
miles wupon certain described highways
throughout the state, that schools shall be
maintained a certain number of months of
the year, that certain salaries shall be paid,
that certain text-books shall be used, that ‘dai-
rectors shall operate the schools, that the
cost of the buildings shall not exceed a named
sum, and shall be paid from funds derived
from taxation, from federal aid, and from
fines. Could a court uphold such an amend-
ment on the gronnd ‘that it had ‘one object
and purpose,’ namely, the education of the
youth of Towa? Under such a proposed
amendment a voter might faver any one or
more of the propositions embraced in the ‘one
object or purpose’ of education and be opposed
to others. It was to obviate just such a situa-
tion that section 2 of article 10 was adopted.”
(Italics ours.)

In Winget v. Holm, supra, the main opm-
ion, written by one member of the court, was
concurred in specially by the two remaining
members who said that they agreed with the
resuit, but that they felt “that we should
make it plain that a multifarious preposition
to amend the Constitution will not be sus-
tained simply because, although there are sev-
eral distinet ‘alterations or amendments,' they
will yet be held a unit solely because all, if
adopted, will operate within one of. the three
great fields of governmental power—those of
taxation, eminent domain, or police,”
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In State v. Powell, supra, It was sald:
“% * * Whether amendincnts are one or
many must be solved by their inherent natuare,
—by the consideration whether they are sepa-
rate and independent each of the other, so
as that each can stand alone without the
other, leaving the constitutional scheme sym-
metrieal, harmonious, and independent on that
subject, and not upon the mere blanketing of
& name, such as ‘amendments relating to the
judicial department,’ or ‘amendments relat-
ing to the executive department’ or to ‘the leg-
islative department.’”

And while in a later case the court reached
a different conclusion on practically the same
facts as to whether there was more than one
amendment, yet the test applied was never
changed.

In People v. Prevost, supra, the following
language was used: “* * * In the Sours
Case, it was determined that the Constitution
does not reguire the submission of separate
subjects, but only that each amendment be
gseparately submitted, and that it iz one
amendment if the subjects are germane to
the general subject of the amendment, or s¢
connected with or dependent upon the general
subject that one is not desirable without the
other, even though other articles be inciden-
taily affected or construetively amended, or
amended by implication. * * *” (Italics
Ours.}

While in Lobaugh v. Cook, supra, the court,
after congidering the Timme Case, held:
“* * * Tf the amendment has but one ob-
ject and purpose, and all else included there-
in is incidental thereto, and reasonably nec-
essary to effect the object and purpose con-
templated, it is not inimical to the charge of
containing more than one amendment, We do
not understand counsel for appellant to ques-
tion the rule as stated, save in insisting that
the mending of the broken places in other
parts of the Constitution shall be limited with-
in the narrowest bhounds of strict necessity,
or, in their language, ‘that an amendment may
contain, in addition to the main proposition,
such additional provisions as are absolutely
necessary to mend any place broken by reason
of the adoption of the main proposition, but
that the power to mend the broken places
would not authorize the reconstruction of such
section, or the ingrafting upon it of any pro-
vision that should have the effect to do more
than cure the amhiguity or Inconsistency oe-
casioned by it.” That the necessity of the in-
cidental change must exist, in order fo justify
itg inclusion 1with the main proposition, we en-
tertain no doudt.” (Italics ours)
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Taking into consideration all of the cases
cited, it is apparent to us that they agree in
substance upon the principle to be used as a
test, but differ widely as to the result reached
in lis application to particular cases. We
think that principle, as explained by the cases
from which we have quoted, may be restated
as follows:

[4, 5] If the different changes contained in
the proposed amendment all cover matters
necegsary to be dealt with in some manner, in
order that the Constitution, as amended, shall
constitute a consistent and workable whole on
the general topic embraced in that part which
is amended, and if, logically speaking, they
should stand or fall as a whole, then there is
but one amendment submitted. But, if any
one of the propositions, although not directly
contradicting the others, does not refer to such
matters, or if it is not such that the voter sup-
porting it would reasonably be expected to
support the principle of the others, then there
are in reality two or more amendments to he
submitted, and the proposed amendment falls
within the constitutional prohibition. Nor
does the rule as stated unduly hamper the
adoption of legitimate amendments to the Con-
stitution. Such a document was presumably
adopted deliberately, after careful prepara-
tion, as a harmonious and complete system of
governmeint. Changes suggested - thereto
should represent the free and mature judg-
ment of the electors, so submitted that they
cannot be constrained to adopt measures of
which in reality they disapprove, in order to
secure the enactment of others they earnestly
desire,

[6] With this ctariflcation of the test laid
down in State v. Timme, supra, let us apply it
to the proposed amendment. It is evident that
there are at least three distinet propositions
centained therein, no two of which are neces-
sarily required for a proper operation of the
third. On their face they have no direct re-
lation o cach other. Their only connection is
that they are all embraced in a broader gen-
eral subject, to wit, that of taxation. It is
clear that the provision in regard to the meth-
od in which copper mines shoald be taxed is
in no way necessaly to or concerned with the
method of taxation of public utility cotpora-
tiong, and it is equally clear that both of
those propositions could be inserted in the
Constitution without ‘the slightest need of
adopting the one establishing the tax commis-
sion as a constitutional body which in effect
would be independent of the regular executive
and legislative branches of the state govern-
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ment in mﬁny particulars, and perhaps even of
the judiclal,

Looking at the proposition as reasonable
men, we are of the opinion that the proposed
amendment is a most glaring violation of the
constitutional provision involved, in that it
submits three separate propositions upon
which each voter might, and many doubtless
would, have widely different opinions, and in
such a manner that they are compelled either
to reject all three on gccount of one which
they may consider vicious, or else to accept
two provisions they disapprove to secure the
adoption of one which meets thelr favor.
Such an amendment is logrolling of the worst
type, and violates both the spirit and the let-
ter of the Constitution.

~ For the foregoing reasons, the judgment of
the superior court of Maricopa county is af-
firmed.

" ROSS, C. J,, 2nd McALISTER, J,, concur.

YOUNG v. CARR,
No. 3422.

Supreme Court of Arlzona,
Oct, 4, 1934.

1. Bills and notes €549, 460

Accommodation maker of note is primar-
ily liable and may be sued thereon without
joinder of comaker (Rev. Code 1028, §§ 2361,
2479, 3732).

2. Bllis and notes €252

In suit against accommodation maker of
notes, that check to comaker was cashed by
comaker’s attorney, who was also attorney
for plaintiff, and that proceeds were deliver-
ed for safe-keeping to comaker’s brother, who
was also plaintiff's agent for bringing notes
sued on into state, did not release accommo-
dation maker (Rev, Codé 1928, §§ 2361, 2421,
2479).

3. Bills and notes £=52 T

~ Rule that creditor's payment to debtor
of . money which may rightfully be retained to
satisfy debt discharges surety does mot ap-
ply to accommodation maker or other persons
primarily liable on note (Rev. Code 1928, §§
2361, 2421, 2479).

Ariz, 565

4. Bllls and notes €2425

Btatute providing how negotiable instru-
ments may be discharged is exclusive (Rev.
Code 1928, § 2421).

B. Partles €&=51{4) :

Accommodation maker may not require
that person accommodated, but who did not
sign note sued on, be made a party defend-
ant (Rev. Code 1928, § 2353).

——i

Appeal from Superior Court, Maricopa
County; G. A. Rodgers, Judge.

Sunit by Ela Carr against M. Jeanette
Young. From a Judgment for plaintiff, de-
fendant appeals.

Affirmed.

Arthur L. Goodmon and James E. Nelsom,
both of Pheenix, for appellant.

- Austin O’Brien, of Pheeniz, and James A.
‘Walsh, of Mesa, for appellee,

McALISTER, Judge.

Ella Carr brought suit against M. Jeanette
Young on two promissory notes in both of
which she was the payee. One of them was
dated May 1, 1930, and obligated the makers,
Harriet H. Carr and M. Jeanette Young, to
pay $600.00 with =ix per cent. interest one
year after date. 'The other was dated Febru-
ary 16, 1931, and bound the maker, M. Jean-
ette Young, to pay $200.00 with interest at
six per cent. six months after date. By di-
rection of the court the Jury returned a ver-

. diet for the plaintiff for the full amount of

both notes and from the judgment entered
thereon this appeal has been prosecuted.

" In her answer the defendant sets up three
defenses: First, that she was an accommo-
dation surety and the principal maker, Har-
riet H, Carr, who was a resident of Maricopa
County, Arizona, a fact known to the plain-
tiff at the time, was not joined in the suit
as & codefendant; second, that the plaintiff
released the defendant from payment in this
way; she had in her possession through her
agent money belonging to the latter, the prin-
cipal maker, and, instead of applying it to the
payment of the notes, allowed it to pass from
her to the principal maker, Harriet Carr;
and, third, that Harriet Carr, the principal
debtor, stated to her that the notes had been
paid. ) ) :

The defendant (we will refer to the parties
as they appear in the Superior Court) makes
three assignments of error but relies upon
two propositions of law. The first is that

@=Fur other cases sce same topic and KEY NUMBER in all Key Number Digests and Indexes

"
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as these matters are concerned, is identical
with that of the code of 1928, We think it
is clear that the legislature used the word
“void” in our annulment statute as refer-
ring to marriages which were subject to
ratification or disaffirmance by the injured
party, as well as those which could not be
ratified, including specifically in 1887, as
a ground for annulment, marriages of the
class to which that of the beneficiary be-
jongs, but that in 1901 it determined, for
reasons best known to itself, that physical
impotency should no longer be a ground
for annulment, but rather for divorce.

[12, 13] We hold, therefore, that it is
now the law that while all other forms of
voidable marriages are subject to annul-
ment, physical incompetency existing at the
time of the marriage and continuing to
the time of suit is not a ground of annul-
ment, but of divorce only. As to what
reasons the legislature had for this change,
we cannot say, but it is very evident that
this was its intention, and the intent of the
legislature must govern. Such being the
case, the cause upon which the beneficiary
herein secured an annulment of her mar-
riage was not one authorized by law, and
the court, of course, had no jurisdiction to
render such a judgment. It necessarily
follows that the beneficiary is still the
wife of Ray Earl Menefee, and is not
entitled to set aside the lump settlement
which was made by her with the full
knowledge and approval of all the parties,
including the respondent herein.

The award is set aside and the case
remanded for further action.

ROSS, C. J, and McALISTER, J., con-
cur,

W
© E xex nommer svSTEN
T

STATE et al. v. ANGLE.
No. 4078,

Supreme Court of Arizona,
June 19, 1939,

i. Pleading @=214(1)
Demurrers admit substantial allega-
tions of complaint,

2, Master and servant €69
Capitol gardeners, janitors, watchmen,
and engineer were engaged in “mechanical”
or “manual labor” within protection of min-
imum wage law, notwithstanding that their
tenure and tofal annual compensation were
91 P.2d—15

not uncertain or fluctuating, Rev.Code 1928,
§ 1350, as amended by Laws 1933, ¢. 12, § 1.
[Bd. Note—For other definitions of
“Manual Labor” and *“Mechanical La-
bor,” see Words & Phrases.]

3. Master and servant €69

Whether workman is engaged In “mech-
anical” or “manual labor” within minimum
wage law depends on generally accepted
character of any given type of work, and
not on whether labor performed by par-
ticular individual has all the usual condi-
tions of the type, and it iz the general cus-
tom and not the particular instance which
determines the classification. Rev.Code
1928, § 1350, as amended by Laws 1933, ¢
12, § 1,

4. States &=I132

The prinecipal purpose of financial code
of 1922 was to prevent the incurring of any
indebtedness in excess of the amount appro-
priated by the Legislature, Laws 1922, c.
35,

5. Statutes €=159

A later valid act of Leglslature super-
sedes all previous acts with which it iz in
conflict, whether or not it expressly repeals
the earlier provisions,

6. States €=131

A “general appropriation bill” can con-
tain mothing but the appropriation of mon-
ey for specific purposes, and such other
matters as are merely incidental and neces-
sary to seeing that the money is properly
expended for that purpose only, and any at-
tempt at any other legislation in the bill is
void,

[Bd. Note—For other definitions of

#Appropriation Bill,”! sce Words &

Phrases.]

7. States &=i31

An gttempt in a general appropriation
bill to repeal prior general legislation is in-
valid.

8. States €132

A provision in the financlal code pro-
hibiting state indebtedness in excess ot
money appropriated unless expressiy au-
thorized by law was superseded by subse-
quently enacted general legislation fixing
minimum wages for manual or mechanical
labor, in so far as the two were in conflict.
Rev.Code 1928, § 2618, and § 1850, as amend-
ed by Laws 1933, ¢. 12, § 1.

9. States ¢=132
A provision in the minimum wage law
requiring that certain wages bhe paid for
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manual or mechanical labor “expressly au-
thorized” payment of such wages within
statute prohibiting state indebtedness in ex-
cess of money appropriated unless “express-
ly authorized” by law. Rev.Code 1928, §
2618, and § 1350, as amended by Laws 1933,
c. 12, § 1,
[Ed. Note—For other definitions of
“Authorized by Law,” see Words &
Phrases.]

10. States &=53 :

Where appropriation for capitol garden-
ers, janitors, watchmen and engineer is ex-
hausted, board of directors of state institu-
tions can discharge such workmen. Laws
1937, e. 73, § 1, subd. 18,

11. Master and servant €&=69
. States €=132 ,

The employment of capltol gardeners,
Janitors, watchmen and engineer by board
of directors of state institutions after enact-
ment of appropriation law providing less
compensation than that fixed by general
minimum wage law was “authorized by law”
within statute prohibiting state indebtedness
in excess of money appropriated unless ex-
pressly “authorized - by law,” and hence
state was Iegally indebted to such employees
for difference between amount paid them un-
der appropriation law and amount fixed by
minimum wage law, Laws 1937, ¢. 73, § 2,
and § 1, subd. 18; Rev.Code 1928, § 2618,
and § 1350, as amended by Laws 1933, ¢, 12,
§1.

12, Statutes €224

‘Where a statute is ambiguous, a subse-
quent amendment may be considered in con-
struing statute. :

13, Statutes &>190 ‘

A statute which is plain and unambig-
uous In its language must be construed as
written unless it is Impossible or unwork-
able in its nature.

14. Constitutlonal law ¢&=67 .

In determining whether a claim should
be allowed against a municipality, the Su-
preme Court is not to be controlled by eq-
ultable considerations, but must declare the
law as it is,

ROSS, C. J.,, dissenting.

———

Appeal from Superior Court, Maricopa
County; G. A. Rodgers, Judge.

Action by C. A. Angle, for himself and
@5 assignee, agamst the State of Arizona
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and others to recover judgment for the
difference between the amount paid to him
and his assignors as salaries authorized
and appropriated for that purpose by sub-
division 18 of section 1 of chapter 73 of
the regular session laws of 1937, and the

- minimum wage fixed by the Arizona high-

way commission under the authority of
section 1330, Rev.Code 1928, as amended
by section 1 of chapter 12 of the regular
session laws of 1933. From a judgment
for the plaintiff, the defendants appeal.

Affirmed.

Joe' Conway, Atty. Gen., and Charles
Bernstein, Asst. Atty. Gen,, for appellants.

T. E. Scarborough and George M. Sterl-
ing, both of Phoenix, for appellee,

LOCEWOOD, Judge,

C. A. Angle, plaintiff herein, suing for
himself and as assignee, secks to recover
judgment against the state for the differ-
ence between the amount paid to him and
his assignors as salaries authorized and
appropriated for that purpose by subdiv,
18 of section 1 of chap. 73 of the regular
session laws of 1937, and the minimum
wage fixed by the Arizona highway com-
mission under the authority of section
1350, R.C.1928, as amended by sec. 1, of
chap. 12 of the regular session laws of 1933,
which reads, so far as material, as follows:

“Hours Of Labor On Public Work; Wag-
es. Eight hours, and no more, shall consti-
tute a lawful day’s work for all persons do-
ing manual ‘or mechanical lahor employed
by or on behalf of the state, or of any of
its political subdivisions except in an ex-
traordinary emergency, in time of war, or
for the protection of property or human
life; in such cases the persons working
to exceed cight hours each day shall be
paid on the basis of eight hours constitut-
ing a day's work. Not less than the
minimum per diem wages fixed by the state
highway commission for manual or me-
chanical labor performed for said commis-
sion or for contractors performing work
under contract with said commission, shall
be paid to persons doing manual or mechan-
ical labor so employed by or on behalf of
the state or of any of its political subdivi-
sions. * * *7

The complaint contains seventeen causes
of action, and each one is substantially the
same except as to the name of the assignor,
the amount of money claimed due, and the
character of the labor performed by the
latter. '
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Demurrers to the complaint were over-
ruled, and the defendant electing to stand
thereon, judgment was entered in favor of
plaintiff, whereupon this appeal was taken.

[1] The demurrers necessarily admit
the substantial allegations of the complaint,
and we, therefore, state the facts as fol-
lows. Causes of action numbers 1, 2, 9, 12
and 15 are for manual labor as watchmen
at the capitol building. Causes of action
numbers 3, 5, 6, 10, 13, 14, 16 and 17 are
for manual labor as janitors. Cause of
action number 7 is for manual labor as an
elevator operator, and cause of action
number 11 is for labor as an engineer at
the same place, Causes of action numbers
4 and 8 are for manual labor as gardeners
on the capitol grounds.

The highway commission, acting under
the authority of section 1330, supra, as
amended, had, previous to August 1, 1937,
fixed a minimum wage for state employees
of the class to which plaintiff and his as-
signors belonged, and on that date had
changed such wage. The general appro-
priation bill adopted by the thirteenth leg-
islature, in March, 1937, appropriated mon-
ey in subdiv, 18 thereof, in part, as follows:

“Capitol Bulldings and Grounds,

For the 26th  For the 27th
Fiscal Year Fiscal Year
Salarles and Wages:
L] - » ] » . L] L ] L 3
Watchman (3 at  §1,350.00
BACH) saerereissirsiisrersns $4,050.00 $4,050,00
‘Watchman—Perlodic ...eess 168.75 168.95
Enginger ...iiciciinene vesevs  1,920,00 1,920,00
Elevator ODETator .cuvesees 1,080.00 1,080.00
L] L] L] * » * » » L]
Janitors (6 at $972.00 each) 5,832.00 5,832.00
Janitor—Periodic ..... T 283.50 283.50
® * . » [ . . » »
4,218 76"

Labor—Periodie .ceveeneuess 421815

Plaintiff and his assignors entered the
service of the state at various times be-
fore January 15, 1938, and from and after
their employment and during the 26th fiscal
year, up to June 15, 1938, were paid for
their services upon the basis of the amount
thus above appropriated as being the an-
nual salary intended by the state to be paid
for services of the character performed by
plaintiff and his assignors, to-wit, $1,350
per year for watchmen, $972 per year for
janitors and gardeners, $1,080 per year
for elevator operator, and $1,920 per year
for engineer. The amount sued for in each
cause of action is equal to the difference
between the amount fixed in subdiv. 18 as
the pay which would be due at the annual
rate above set forth, and that which would

be due if wages were paid on the basis
fixed by the state highway commission.
No formal claim for the difference was
made until June 15, 1938.

The question before us is whether plain-
tiff and his assignors were entitled to be
paid at the rate fixed by the annual ap-
propriation bill' for the various classes of

“services rendered, or at the rate fixed by

the highway commission, under section
1350, supra, as amended.

It is the contention of plaintiff that this
last section, being general legislation, fixes
definitely the wage which must be paid to
state employees of the class referred to
therein, and that the failure by the legis-
lature to appropriate a sufficient amount in
the general appropriation bill to pay the
wages for their services cannot affect the
right of plaintiff to recover the minimum
wages fixed by the highway department
under the section.

It is the position of defendant, {a} that
the services rendered were not mechanical
or manual labor within the meaning of sec-
tion 1350 (b) that section 2618, R.C.1928,
which reads so far as material as follows:
“No officer or state agency shall contract
any indebtedness on behalf of the state,
nor assume to bind the state in excess of
the money appropriated, unless expressly
authorized by law.” and which is a part
of the state financial code, was expressly
made a part of the appropriation act of
1937, in the following language: “Section
2. The appropriations herein made are sub-
ject to the provisions of the State Financial
Code.” and being later legislation than

the minimum wage law, repeals the latter

as far as plaintiff’s claims are concerned,
so that the appropriation made in the gen-
eral appropriation bill of 1937 was, in ef-
fect, a limitation upon the indebtedness
which could be incurred by the defendant
for the purposes set forth in the act, and
that any attempt to create a debt in excess
of that amount was void. We shall consid-
er these defenses in their order,

[2] It is urged that in the case of State
v. Ash, Ariz., 87 P.2d 270, 273, we have, in
effect, held that services of the nature set
up by plaintiff are not mechanical or manu-
al labor. With this contention, we cannot
agree, If there be such a thing as manual
labor, we think the work of gardeners,
janitors and watchmen certainly falls
within that classification, while the work
of an engineer is undoubtedly mechanical
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labor. In the Ash case we said,
to sec. 1350, supra:

“# * * Tis purpose was fo protect the
man whose work was that of a mechanic or
manual laborer in the usually accepted
sense of these words, and whose tenure
was, therefore, normally so limited and un-
certain in duration that he was usually paid
wages by the day rather than salary by the
month or year, and whose total annual com-
pensation was generally uncertain and
fluctuating.

“This does not mean, however, that the
minimum wage law does not apply to em-
ployees whose occupation is, within the
generally accepted sense of the words, truly
mechanical or manual labor, merely be-
cause it may happen that for some reason
or another their compensation may have
been fixed on an annual or monthly basis
rather than a-per diem. The method of
compensation is but one of the tests used
to determine the real issue, and it cannot
be used to evade the law.”

.[3] While it is trae that under the gen-
eral appropriation bill the tenure of the
plaintiff and his assignors was fairly cer-
tain and their total annual compensation
was not uncertain nor fluctuating, vet work
of the character performed by them is or.
dinarily both fluctuating in tenure and un-
certain in compensation, and the classi-
fication set up in sec, 1350, supra, refers
to the generally accepted character of any
given type of work, and is not affected by
the fact that labor performed by a particu-
lar individual does not have all the usual
conditions of the type. Orne gardener may
happen to retain his position for life, while
another may be employed but for a day, but
they are both manual laborers, for it is
the general custom, and not the particular
instance, which determines the classifica-
tion,

We are of the opinion that plaintiff and
his assignors were all within sec. 1350,
supra, as amended, as manual or mechan-
ical laborers.

[4] But does sec. 2618, supra, change
the situation? It was originally adopted
as part of the financial code of 1922, (Laws
1922, ¢. 35). One of the principal pur-
poses of that code was to prevent the in-
curring of any indebtedness in excess of
the amount appropriated by the legisla-
ture, and the only exception thereto al-
lowed by the section was when an of-
ficer was expressly authorized by law to
exceed the appropriation. The intent and

referring
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the value of the rule thus laid down ¢an-
not be questioned. It applies by its terms
to all appropriations made by the legis-
lature from that time on, unless suspended
or repealed by the authority which adopts
it. This provision was reenacted in the
code of 1928,

[5] In chapter 48 of the regular session
laws of 1933, the legislature, by a special
act, did suspend the application of a part
of the financial code for the fiscal years
1933-1935, but at the end of the specified
two years the code automatically resumed
its full force. It is, however, the ungues-
tioned rule that a later valid act of the
legislature supersedes all previous acts with
which it is in conflict, whether it expressly
repeals the earlier provisions or not. State
Board of Health v. Frohmiller, 42 Ariz,
231, 23 P.2d 941 ; City of Bisbee v. Cochise
County, 44 Ariz, 233, 36 P.2d 559. What
then is the latest legal expression of the
legislative will on the subject?

[6-10] A number of cases have -come
before us raising the question as to how far
the biennial appropriation bill can contain
in its provisions legislation other than the
mere appropriation of money for the pur-
poses set forth therein. Carr v. Frohmil-
ler, 47 Ariz. 430, 56 P.2d 644; Sellers v.
Frohmiller, 42 Ariz. 239, 24 P.2d 6066;
State Board of Health v. Frohmiller, su-
pra; Andrews v, State, Ariz., 90 P.2d 995,
decided May 29, 1939, but not yet report-
ed in State reports. After a careful review
of the cases, we think the rule laid down
thereby may be stated as follows. The
general appropriation bill can contain noth-
ing but the appropriation of money for
specific purposes, and such other matters
as are merely incidental and necessary to
seeing that the money is properly expended
for that purpose only. Any attempt at any
other legislation in the bill is void. An at-
tempt, therefore, to repeal the general leg-
islation set up in sec. 1350, supra, in the
general appropriation bill would necessar-
ily be invalid and of no effect. Since sec.
1350, supra, as amended in 1933, was the
latest general legislation on the subject, it
supersedes sec. 2618, supra, in so far as
the two are in conflict. We see, however,
no conflict in the two. In sec. 2618 the
state officers are specifically authorized to
contract any indebtedness, even though in
excess of the appropriation, if it be ex-
pressly authorized by law. It would seem
that a direction by the legislature to pay
certain wages to be fixed by the highway
commission is not only an express author-
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ization but a specific order to all public
officers to pay such wages.

{111 A somewhat analogous situation
arose in the case of O'Neil v. Goldenetz,
Ariz,, 8 P.2d 705, 708, and therein we
said: “It is quitc true that notwithstanding
the provision in chapter 79, supra, which
authorized the printing of the rules In
question, when the commission found that
its funds available for that purpose had
been exhausted, it could have declined to
order the printing or to ratify in any man-
ner an unauthorized order therefor, and it
could not have been compelled to act, for
a public officer cannot be compelled to in-
cur official obligations when no appropria-
tion is available for that purpose. But this
does not mean that if an obligation, which
is authorized by law, has been incurred
and there are no funds appropriated and
available for its payment, that the claim is
illegal and must be rejected.”

1f, therefore, when the board of directors
_ of state institutions found that the appro-
priation for services of the character set
fordh in subdiv. 18, supra, was exhausted,
they had discharged plaintiff and his as-
signors for that reason, no legal exception
.could have been taken to their action. But
having continued to employ them to per-
form services which were certainly intend-
ed by the legislature to be continued dur-
ing the full year, we think that the em-
ployment was “authorized by law”, and
since the latest general law on the subject
fixed the wages to be paid such employees
at a certain figure, the state is legally in-
debted to them in the amount sued for.
O’Neil v. Goldenetz, supra.

It is urged that the legislature certainly
never contemplated a situation like the
present one when it enacted the minimum
wage law, and that this is evidenced by the
fact that in chapter 42 of the regular ses-
sion laws of 1939 it again amended sec-
tion 1350, supra, by adding thereto the
following provisions:

“(b) Not less than the minimum per
diem wage fixed by the Arizona state
highway commission for manual or me-
. chanical labor performed for said commis-
sion, or for contractors performing work
under contract with said commission, shall
be paid to any person doing manual or me-
chanical labor, employed by or on behalf
of the state or any political subdivision
thereof. The commission shall determine
and publish such minimum per diem wage

.

not later than April 15 of each odd num-
bered year.

“(d) This section shall not be construcd
to apply to any position or employment
the salary or wage for which is determined
by the state general appropriation there-
for.”

[12-14] Woere the provisions of section
1350, supra, as it existed in 1933, ambig-
uous in their nature, we might well con-
sider the subsequent act of the legislature
as throwing light on its intention in 1933,
but the section is plain and unambiguous in
its language, and when such is the case
we must construe it as written, unless it
is impossible or unworkable in its nature.
Palmcroft Dev. Co. v. Phoenix, 46 Ariz
200, 49 P.2d 626, 103 AL.R. 802; State
Tax Com. v. Shattuck, 44 Ariz. 379, 38
P.2d 631; Automatic Reg. M. Co. v. Pima
County, 36 Ariz. 367, 285 P. 1034; Indus-
trial Com. v. Price, 37 Ariz, 245, 292 P.
1099.

That it never occurred to the legislature
that the minimum wage law authorized and
required the payment of wages greater
than those provided in the general appro-
priation bill for certain state employees
may be true. That the action of plaintiff
and his assignors in accepting without ques-
tion compensation on the basis of the annu-
al appropriation bill for many months, and
then claiming the greater amount to which
they were entitled by the terms of section
1350, supra, may be characterized as not
according to the best ethical standards, is
at least arguable. But this court must de-
clare the law as it is, leaving the question
of whether equity requires that an appro-
priation shall be made to pay, to the judg-
ment of the legislature.

‘We are compelled to hold, as a matter
of law, that the defendant State of Ari-
zona is legally indebted to the plaintiff in
the amount set forth in the judgment of
the trial court, and such judgment is
necessarily affirmed,

McALISTER, Judge {(Specially con-
curring).

I concur in the opinion of Judge LOCK-
WOOD., It is well stated and, in my judg-
ment, reaches the correct conclusion as to
the law of the case. My only reason for
making this special statement is that I do
not feel that there is under the facts any
occasion even to question the ethical or
morat right of the plaintiff and his as-
signors to recover from the state, if they
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can, what the opinion so clearly shows they
are entitled to as a matter of law, -

It is true that in March, 1937, the Thir-
teenth Legislature appropriated the amount
it intended the plaintiff and his assignors
to receive each month, during the two-year
period beginning July 1, 1937: that on
August 1 thereafter the highway commis-
sion raised the minimum per diem wages
to be paid manual and mechanical workers
employed by the state or any of its po-
litical subdivisions, among whom were the
plaintiff and his assignors; and that, in-
stead of claiming the increased amount
from that time on, they continued for
months to accept that given them in the
general appropriation bill and only a short
time before the one-year period of lim-
itation had run against any portion of the
increased wage filed' suit therefor, The
ethics of their act in asking for the addi-
tional sum, after accepting the lesser
amount, is said to be “arguabie.” To my
mind, their action in this respect is not
questionable from an ethical, moral or any
other standpoint, They were entitled legal-
Iy to the additional sum but they realized
that if it were paid them each month it
would mean that the appropriation would
be exhausted before the year expired and
this would leave no funds with which to
continue the work for the remainder of the
year, in which event they would either be
discharged or compelled, if they worked,
to run the risk of the legislature’s taking
care of the amount due them at its next
regular session. - With this situation con-
fronting them, there is no reason what-
ever why they should not have waited as
long as the statute of limitations permitted
to initiate proceedings to collect the in-
crease, ‘

And besides, this course rendered possible
the doing of the work they were employed
to perform and at the same time enabled
them to live and receive for their labor
the full amount the minimum wage law in-
tended them to have, provided, it is true,
the lawmaking body should later decide
that the state should live up to the prin-
ciple the Eleventh Legislature established
as the state’s public policy when, by pass-
ing chapter 12, Session Laws of 1933, it
amended section 1350, Revised Code of
1928, in such a way as to provide that all
those performing manual or mechanical
labor for the state or any of its political
subdivisions should be paid at least the
minimum per diem wages fixed by the
highway commission for that class of work.
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The fact that the legislature, in mak-
ing the appropriation in March, 1937, for
the care of the capitol building and
grounds, may not have thought any change
ir: the wage rate made by the highway com-
mission would affect the wages of those
employed for this work during the bien-
nium which that appropriation covered is
wholly immaterial. It had given that com-
mission the power to fix the minimum per
diem to be paid those performing manual
or mechanical labor for the state or any
of its political subdivisions and made the
wages so fixed, whether an increase or de-
crease, binding upon the employer and im-
mediately cffective. This being true, it
became the duty of the officer or officers
controlling the employment to pay the
new wage from the day it was fixed by
the commission and of plaintiff and his as-
signors to work for no less, City of Glen-
dale v. Dixon, 51 Ariz. 206, 75 P.2d 683,
but the officers did not do this because the
appropriation was insufficient and the plain-
tiff and his assignors, though anxious to
receive the increased amount, did not in-
sist on its being paid them for the redson
just stated and perhaps for the further rea-
son that they were somewhat fearful that
doing so might to some extent jeopardize
their jobs. Under these circumstances it
is, to my mind, unthinkable that the ac-
tion of plaintiff and his assignors in seek-
ing to recover the amount the law says
they are entitled to should be character-
ized as “arguable,” from an ethical, moral
or any other standpoint. The fact that
they accepted the lessor amount until the
one-year- limitation had almost run against
the additional sum in order that the ap-
propriation might not be exhausted before
the end of the year and their continuance
in their jobs rendered doubtful does not,
as I see it, furnish any more ground for
questioning their action, morally .or ethi-
cally, than it does legally.

ROSS, Chief Justice (dissenting).

I am very sorry not to be able to agree
with the other members of the court as to
the disposition of this case. It seems to
me the question for decision is, Which is
the correct rule for determining the com-
pensation of employees of “the capitol '
building and grounds” for the fiscal years
1937-1938 and 1938-1939; the one announc-
ed by the legislature or the one under the
minimum wage law?

The capitol building and grounds are
under the charge and control of the board
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of directors of state institutions. Section the rate of taxes for the bicnnium 1937-

2018, Revised Code of ‘1928, The legisla-

ture has not by any provision of law des-.

ignated the number and kind of employees
for the capitol building and grounds but has
left that, under the provisions of sections
62 and 2922, 1d., to said board. The leg-
islature, presumably upon a list of such
employees, together with a schedule for
salaries and wages to be paid them, fur-
nished by the board, on March 23, 1937,
provided in the general appropriation bill
(Chapter 73, Laws of 1937) as follows:
“Section 1, The following sums herein set
{orth are héreby appropriated for the fiscal
years beginning July 1, 1937, and ending
June 30, 1938, hereinafter designated as
the 26th Fiscal Year, and beginning July 1,
1938, and ending June 30, 1939, herein-
after designated as the 27th Fiscal Year,
for the several purposes and objects as
hercinafter specified, * * *”

Here follow 74 subdivisions of section 1,
subdivision 18 being as follows:
‘‘Subdivision 18. Capitel Buildings and Grounds,

For the 26th For the Z7th

Yriscal Year Fiscal Year
Salaries and Wages:

Salary-Custodian ........ $ 2,400,00 $ 2,400.00

Watchman (3 at $1,350.00
RACH)  ienrenrscnncisarven 4,050.00 4,050.00
‘Watchman—Periodle ... 168,75 163.76
Engineer .....covnaes FOPI 1,820.00 1,920.00
Elevator Operator ..... oe  1,080.00 1,080.00
1 € 1« E 972.00 972.00
Head Gardenser .......o.ees 1,620.00 1,620.00

Janitors (8 at $972.00
eath) ..iiiiiiiisraannane 5,832.00 5,932.60
Janftor—Pertodic ...o.e . 2350 283.50
POrter ........ verrensannse  1,465.00 1,455.60
Labor—Periodic .coaseenss 4,218,765 4,218.76
Total Salaries and Wages $24,000.00 $24,000.00
Operation  .eceviivineniniesns 10,000.00 10,000.00
Repairs and Replacements  1,200.00 1,200.00
Total Appropriation.... $35,200.00 $35,200.00

$70,400.00."

These are the sums the board of directors
of state institutions may expend during the
fiscal years 1937-1938 and 1938-1939 for
the objects and purposes named. Such
bhoard may not expend or contract any
sum or sums, as I view it, in excess of
these appropriations.

As I understand it, the board of direc-
tors of state institutions employed and paid
the help, including plaintiff and his as-
signors, for the capitol building and
grounds in accordance with the appropria-
tion, which items of course were consider-
ed by the state tax commission in fixing

1938 and 1938-1939.

In August, 1937, the state highway com-
mission, in disregard of the items of the
budget for state expenses, raised hourly
wages of such employees to 6214¢. The
plaintifi and his assignors accepted the
wages or salaries as fixed by the legis-
lature and thereafter sued the state for the
difference, amounting to $6,311.28, and on
this sum they ask 6% from June 21, 1938.

The legislature is the body that makes
the laws. It created the highway commis-
sion and gave it all the powers it possesses.
The legislature can take from the commis-
sion any power it has given it. It may
do this directly or indirectly. While the
legislature has said the wage standards
fixed by the highway commission shall be
paid certain employces of the state and its
subdivisions, that standard cannot be sub-
stituted for a salary or wage fixed by the
legislature itself.

To allow a recovery in this case is to
ignore the legislative intent as expressed
in the general appropriation bill. An in-
tent clearly expressed in such bill is just
as enlightening and binding as if express-
ed in any other Iegislation. As before said,
the plaintiff and his assignors were ap-
pointed or employed under the provisions
of sections 62 and 2922, supra. Section
62 will bear quotation in full. It reads:

“8 62. Deputies; employees; salories.
Every state officer, board .or commission
may appoint deputies, if authorized by law,
and may appoint assistants, clerks, and
employees for the prompt discharge of the
duties of the office. No salary or compen-
sation, however, shall be paid unless the
same is authorized in the appropriation
for that office, board or commission. The
salaries and compensation of oll deputies,
assistants, clerks and employees shall be
in the amount as fived in the appropria-
tion for that office in the general appropri-
ation bil” (Italics ours.)

This section has not been repealed or
amended. It stands as an expression of the
legislative intent today as much so as it
did when it was passed. It was suspended
for two years. See State Board of Heaith
v. Frohmiller, 42 Ariz. 231, 23 P.2d 941).
According to such section, salaries and
compensation of plaintiff and his assignors
is the “amount as fixed in the appropria-
tion for that office in the general appropria-
tion bill.” Under such section, the board
of directors of state institutions is not
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permitted to pay out for the capitol build-
ing and grounds any sum other than the
appropriation made therefor,

Another straw indicating clearly the in-
tention of the lawmaking body is found in
section 2 of the 1937 general appropriation
bill reading: “Section 2. The appropria-
tions herein made are subject to the pro-
visions of the State Financial Code. * *"

Section 2618, Revised Code of 1928, part
of the Financial Code, provides that
“* x * No officer or state agency shall
contract any indebtedness on behalf of
the state, nor assume to bind the state in
excess of the money appropriated, unless
expressly authorized by law. Amounts
paid from the appropriations for personal
service of any officer or employee of the
state shall be full payment for all services
rendered between the dates specified on
the pay-roll and no additional sum shall
be paid to such officer or employee. * *7

The reference in the general appropria-
tion bill of 1937 to the Financial Code ex-
presses the legislative intent, wish and de-
sire, and that is, or should be, the
controlling factor so far as this court is
concerned. As we have seen, the act of
the highway commission in August, 1937,
fixing wages at 6214¢ per hour could not
rossibly set aside the act of the legislature
bixing a different compensation for em-
ployees of the capitol building and grounds.
it is true the minimum wage statute quoted
by Judge LOCKWQQD’S opinion says not
less than the wages fixed by the highway
commission shall be paid certain kinds of
employees of the state, but that is a gen-
eral rule. It cannot prevail against an
act of the legislature specifically fixing
wages and salaries of employees.

The legislature has said and done every-
thing it can to keep officers and employees
from exceeding budgets, which are regu-
larly prepared by the different officers.
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agencies, boards and commissions of the
state under law for the protection of the
taxpayers, and I do not see myself how we
can disregard that legislation. I believe
the legislature should still “hold the purse
strings.”

W
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The STATE of Arizona, Appellant, v.
Arthur RALSTON, Appelles.
No. 4077.

Supreme Court of Arizona,
June 19, 1939.

Appeal from Superior Court, Yavapai
County; Richard Lamson, Judge,

Joe Conway, Atty. Gen., and Charles
Bernstein, Asst. Atty. Gen., for the State.

O’Sullivan & Morgan, of Prescott, for
appeilee,

LOCKWOOD, Judge,

It has been stipulated by the parties to
this action that the questions of law arising
on this appeal are the same as those involv-
ed in the case of State of Arizona, Guy M,
Jackson, Secretary of Board of Directors
of State Institutions, and Ana Frohmiller,
State Auditor, Appellants, v. C. A. Angle,
Appellee, Ariz,, 91 P.2d 705, and that judg-
ment shall be entered herein in accordance
with the opinion and decision of the court in
the case last cited,

The judgment of the superior court of
Yavapai County is, therefore, affirmed.

ROSS, C. J,, and McALISTER, J., con-

cur.,
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