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Subpart A—Improving Basic Programs
Operated by Local Educational
Agencies

STANDARDS AND ASSESSMENTS

§ 200.1 State responsibilities for devel-
oping challenging academic standards.

(a) Academic standards in general. A
State must develop challenging academic
content and student academic achieve-
ment standards that will be used by the
State, its local educational agencies
(LEAs), and its schools to carry out
subpart A of this part. These academic
standards must—

(1) Be the same academic content
and academic achievement standards that
the State applies to all public schools
and public school students in the State,
including the public schools and public
school students served under subpart A of
this part, except as provided in paragraphs
(d) and (e) of this section, which apply
only to the State’s academic achievement
standards;

(2) Include the same knowledge and
skills expected of all students and the
same levels of achievement expected of
all students, except as provided in para-
graphs (d) and (e) of this section; and

(3) Include at least mathematics, read-
ing/language arts, and, beginning in the
2005-2006 school year, science, and may
include other subjects determined by the
State.

(b) Academic content standards. (1)
The challenging academic content stan-
dards required under paragraph (a) of this
section must—

(1) Specify what all students are ex-
pected to know and be able to do;

(ii) Contain coherent and rigorous
content; and

(iii) Encourage the teaching of ad-
vanced skills.

(2) A State’s academic content stan-
dards may—

(1) Be grade specific; or,

(i1) Cover more than one grade if
grade-level content expectations are pro-
vided for each of grades 3 through 8.

(3) At the high school level, the
academic content standards must define
the knowledge and skills that all high
school students are expected to know and
be able to do in at least reading/language
arts, mathematics, and, beginning in the
2005-06 school year, science, irrespective
of course titles or years completed.

(¢) Academic achievement standards.
(1) The challenging student academic
achievement standards required under
paragraph (a) of this section must—

F-1004

(i) Be aligned with the State’s aca-
demic content standards; and

(ii) Include the following components
for each content area:

(A) Achievement levels that describe
at least—

(1) Two levels of high achievement—
proficient and advanced—that determine
how well students are mastering the
material in the State’s academic content
standards; and

(2) A third level of achievement—
basic—to provide complete information
about the progress of lower-achieving stu-
dents toward mastering the proficient and
advanced levels of achievement.

(B) Descriptions of the competencies
associated with each achievement level.

(C) Assessment scores (“cut scores”)
that differentiate among the achievement
levels as specified in paragraph (c)(1)
(i1)(A) of this section, and a description
of the rationale and procedures used to
determine each achievement level.

(2) A State must develop academic
achievement standards for every grade
and subject assessed, even if the State’s
academic content standards cover more
than one grade.

(3) With respect to academic achieve-
ment standards in science, a State must
develop—

(i) Achievement levels and descrip-
tions no later than the 2005-06 school
year; and

(ii) Assessment scores (“cut scores”
after the State has developed its science
assessments but no later than the 2007-08
school year.

(d) Alternate academic achievement
standards. For students under section
602(3) of the Individuals with Disabilities
Education Act with the most significant
cognitive disabilities who take an alter-
nate assessment, a State may, through a
documented and validated standards-set-
ting process, define alternate academic
achievement standards, provided those
standards—

(1) Are aligned with the State’s aca-
demic content standards;

(2) Promote access to the general cur-
riculum; and

(3) Reflect professional judgment of
the highest achievement standards pos-
sible.

(e) Modified academic achievement
standards. (1) For students with dis-
abilities under section 602(3) of the
Individuals with Disabilities Education
Act (IDEA) who meet the State’s criteria
under paragraph (e)(2) of this section,

a State may define modified academic
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achievement standards, provided those
standards—

(1) Are aligned with the State’s aca-
demic content standards for the grade in
which the student is enrolled;

(i) Are challenging for eligible stu-
dents, but may be less difficult than the
grade-level academic achievement stan-
dards under paragraph (c) of this section;

(ii1) Include at least three achievement
levels; and

(iv) Are developed through a docu-
mented and validated standards-setting
process that includes broad stakeholder
input, including persons knowledge-
able about the State’s academic content
standards and experienced in standards
setting and special educators who are
most knowledgeable about students with
disabilities.

(2) In the guidelines that a State
establishes under paragraph (f)(1) of this
section, the State must include criteria for
IEP teams to use in determining which
students with disabilities are eligible to
be assessed based on modified academic
achievement standards. Those criteria
must include, but are not limited to, each
of the following:

(1) The student’s disability has pre-
cluded the student from achieving grade-
level proficiency, as demonstrated by
such objective evidence as the student’s
performance on—

(A) The State’s assessments described
in §200.2; or

(B) Other assessments that can validly
document academic achievement.

(i1)(A) The student’s progress to date
in response to appropriate instruction,
including special education and related
services designed to address the student’s
individual needs, is such that, even if
significant growth occurs, the IEP team
is reasonably certain that the student will
not achieve grade-level proficiency within
the year covered by the student’s IEP.

(B) The determination of the student’s
progress must be based on multiple mea-
surements, over a period of time, that are
valid for the subjects being assessed.

(iii) If the student’s IEP includes goals
for a subject assessed under §200.2, those
goals must be based on the academic
content standards for the grade in which
the student is enrolled, consistent with
paragraph (f)(2) of this section.

(f) State guidelines. If a State defines
alternate or modified academic achieve-
ment standards under paragraph (d) or
(e) of this section, the State must do the
following—

(1) For students who are assessed
based on either alternate or modified
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academic achievement standards, the
State must—

(i) Establish and monitor implementa-
tion of clear and appropriate guidelines
for IEP teams to apply in determining—

(A) Students with the most significant
cognitive disabilities who will be assessed
based on alternate academic achievement
standards; and

(B) Students with disabilities who
meet the criteria in paragraph (e)(2) of
this section who will be assessed based
on modified academic achievement stan-
dards. These students may be assessed
based on modified academic achieve-
ment standards in one or more subjects
for which assessments are administered
under §200.2;

(ii) Inform IEP teams that students
eligible to be assessed based on alternate
or modified academic achievement stan-
dards may be from any of the disability
categories listed in the IDEA;

(iii) Provide to IEP teams a clear
explanation of the differences between
assessments based on grade-level aca-
demic achievement standards and those
based on modified or alternate academic
achievement standards, including any
effects of State and local policies on the
student’s education resulting from taking
an alternate assessment based on alternate
or modified academic achievement
standards (such as whether only satisfac-
tory performance on a regular assessment
would qualify a student for a regular high
school diploma); and

(iv) Ensure that parents of students
selected to be assessed based on alternate
or modified academic achievement stan-
dards under the State’s guidelines in this
paragraph are informed that their child’s
achievement will be measured based on
alternate or modified academic achieve-
ment standards.

(2) For students who are assessed
based on modified academic achievement
standards, the State must—

(i) Inform IEP teams that a student
may be assessed based on modified aca-
demic achievement standards in one or
more subjects for which assessments are
administered under §200.2;

(ii) Establish and monitor implementa-
tion of clear and appropriate guidelines
for IEP teams to apply in developing and
implementing IEPs for students who are
assessed based on modified academic
achievement standards. These students’
1IEPs must—

(A) Include IEP goals that are based
on the academic content standards for the
grade in which a student is enrolled; and
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(B) Be designed to monitor a student’s
progress in achieving the student’s
standards-based goals;

(iii) Ensure that students who are
assessed based on modified academic
achievement standards have access to the
curriculum, including instruction, for the
grade in which the students are enrolled;

(iv) Ensure that students who take
alternate assessments based on modified
academic achievement standards are not
precluded from attempting to complete
the requirements, as defined by the State,
for a regular high school diploma; and

(v) Ensure that each IEP team reviews
annually for each subject, according to
the criteria in paragraph (e)(2) of this
section, its decision to assess a student
based on modified academic achievement
standards to ensure that those standards
remain appropriate.

(g) Subjects without standards. If an
LEA serves students under subpart A of
this part in subjects for which a State has
not developed academic standards, the
State must describe in its State plan a
strategy for ensuring that those students
are taught the same knowledge and skills
and held to the same expectations in those
subjects as are all other students.

(h) Other subjects with standards. If
a State has developed standards in other
subjects for all students, the State must
apply those standards to students partici-
pating under subpart A of this part.

(Authority: 20 U.S.C. 6311(b)(1))

(Approved by the Office of Management and
Budget under control number 1810-0576)

[67 FR 45039, July 5, 2002, as amended at 68
FR 68702, Dec. 9, 2003; 72 FR 17778, April
9,2007]

§ 200.2 State responsibilities for
assessment.

(a)(1) Each State, in consultation with
its LEAs, must implement a system of
high-quality, yearly student academic
assessments that includes, at a minimum,
academic assessments in mathematics,
reading/language arts and, beginning in
the 2007-08 school year, science.

(2)(i) The State may also measure the
achievement of students in other academ-
ic subjects in which the State has adopted
challenging academic content and student
academic achievement standards.

(ii) If a State has developed assess-
ments in other subjects for all students,
the State must include students participat-
ing under subpart A of this part in those
assessments.
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(b) The assessment system required
under this section must meet the follow-
ing requirements:

(1) Be the same assessment system
used to measure the achievement of all
students in accordance with §200.3 or
§200.4.

(2) Be designed to be valid and acces-
sible for use by the widest possible range
of students, including students with dis-
abilities and students with limited English
proficiency.

(3)(i) Be aligned with the State’s
challenging academic content and student
academic achievement standards; and

(i1) Provide coherent information
about student attainment of those stan-
dards.

(4)(1) Be valid and reliable for the
purposes for which the assessment system
is used; and

(ii) Be consistent with relevant,
nationally recognized professional and
technical standards.

(5) Be supported by evidence (which
the Secretary will provide, upon request,
consistent with applicable federal laws
governing the disclosure of information)
from test publishers or other relevant
sources that the assessment system is—

(i) Of adequate technical quality for
each purpose required under the Act; and

(i1) Consistent with the requirements
of this section.

(6) Be administered in accordance
with the timeline in §200.5.

(7) Involve multiple up-to-date mea-
sures of student academic achievement,
including measures that assess higher-
order thinking skills and understanding
of challenging content, as defined by the
State. These measures may include—

(1) Single or multiple question formats
that range in cognitive complexity within
a single assessment; and

(i1) Multiple assessments within a
subject area.

(8) Objectively measure academic
achievement, knowledge, and skills
without evaluating or assessing personal
or family beliefs and attitudes, except that
this provision does not preclude the use
of items—

(1) Such as constructed-response, short
answer, or essay questions; or

(ii) That require a student to analyze a
passage of text or to express opinions.

(9) Provide for participation in the
assessment system of all students in the
grades being assessed consistent with
§200.6.

(10) Except as provided in §200.7,
enable results to be disaggregated within
each State, LEA, and school by—
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(i) Gender;

(i1) Each major racial and ethnic
group;

(iii) English proficiency status;

(iv) Migrant status as defined in Title
I, part C of the Elementary and Secondary
Education Act (hereinafter “the Act”);

(v) Students with disabilities as
defined under section 602(3) of the Indi-
viduals with Disabilities Education Act
(IDEA) as compared to all other students;
and

(vi) Economically disadvantaged
students as compared to students who are
not economically disadvantaged.

(11) Produce individual student re-
ports consistent with §200.8(a).

(12) Enable itemized score analyses
to be produced and reported to LEAs and
schools consistent with §200.8(b).

(c) The State assessment system may
include academic assessments that do not
meet the requirements in paragraph (b) of
this section as additional measures. Those
additional assessments—

(1) May not reduce the number, or
change the identity, of schools that would
otherwise be subject to school improve-
ment, corrective action, or restructuring
under section 1116 of Title I of the Act, if
those assessments were not used; but

(2) May identify additional schools for
school improvement, corrective action, or
restructuring.

(Authority: 20 U.S.C. 6311(b)(3))

[67 FR 45040, July 5, 2002 as amended at 73
FR 64507, Oct. 29, 2008)]

§ 200.3 Designing State Academic As-
sessment Systems.

(a)(1) For each grade and subject
assessed, a State’s academic assessment
system must—

(i) Address the depth and breadth of
the State’s academic content standards
under §200.1(b);

(ii) Be valid, reliable, and of high
technical quality;

(iii) Express student results in terms of
the State’s student academic achievement
standards; and

(iv) Be designed to provide a coherent
system across grades and subjects.

(2) A State may include in its aca-
demic assessment system under §200.2
either or both—

(i) Criterion-referenced assessments;
and

(i1) Assessments that yield national
norms, provided that, if the State uses
only assessments referenced against
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national norms at a particular grade, those
assessments—

(A) Are augmented with additional
items as necessary to measure accurately
the depth and breadth of the State’s aca-
demic content standards; and

(B) Express student results in terms of
the State’s student academic achievement
standards.

(b) A State that includes a combination
of assessments as described in paragraph
(a)(2) of this section, or a combination of
State and local assessments, in its State
assessment system must demonstrate in
its State plan that the system has a ratio-
nal and coherent design that—

(1) Identifies the assessments to be
used;

(2) Indicates the relative contribution
of each assessment towards—

(i) Ensuring alignment with the State’s
academic content standards; and

(ii) Determining the adequate yearly
progress of each school and LEA; and

(3) Provides information regarding the
progress of students relative to the State’s
academic standards in order to inform
instruction.

(c) A State that includes local as-
sessments in the system described in
§200.2(b) must—

(1) Establish technical criteria to
ensure that each local assessment meets
the requirements of paragraphs (a)(1) and
(c)(2) of this section;

(2) Demonstrate in its State plan
that all local assessments used for this
purpose—

(i) Are equivalent to one another and
to State assessments, where they exist,
in their content coverage, difficulty, and
quality;

(i1) Have comparable validity and reli-
ability with respect to groups of students
described in section 1111(b)(2)(C)(v) of
the Act; and

(iii) Provide unbiased, rational, and
consistent determinations of the annual
progress of schools and LEAs within the
State;

(3) Review and approve each local
assessment to ensure that it meets or
exceeds the State’s technical criteria in
paragraph (c)(1) of this section and the
requirements in paragraph (c)(2) of this
section; and

(4) Be able to aggregate, with con-
fidence, data from local assessments to
determine whether the State has made
adequate yearly progress.

(d) A State’s academic assessment
system may rely exclusively on local
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assessments only if it meets the require-
ments of §200.4.

(Authority: 20 U.S.C. 6311(b)(3))

[67 FR 45040, July 5, 2002]

§ 200.4 State law exception.

(a) If a State provides satisfactory
evidence to the Secretary that neither the
State educational agency (SEA) nor any
other State government official, agency,
or entity has sufficient authority under
State law to adopt academic content
standards, student academic achievement
standards, and academic assessments
applicable to all students enrolled in the
State’s public schools, the State may
meet the requirements under §§200.1 and
200.2 by—

(1) Adopting academic standards
and academic assessments that meet the
requirements of §§200.1 and 200.2 on a
Statewide basis and limiting their applica-
bility to students served under subpart A
of this part; or

(2) Adopting and implementing poli-
cies that ensure that each LEA in the State
that receives funds under subpart A of this
part will adopt academic standards and
academic assessments aligned with those
standards that—

(1) Meet the requirements in §§200.1
and 200.2; and

(i) Are applicable to all students
served by the LEA.

(b) A State that qualifies under para-
graph (a) of this section must—

(1) Establish technical criteria for
evaluating whether each LEA’s—

(i) Academic content and student
academic achievement standards meet the
requirements in §200.1; and

(i1) Academic assessments meet the
requirements in §200.2, particularly
regarding validity and reliability, techni-
cal quality, alignment with the LEA’s
academic standards, and inclusion of all
students in the grades assessed;

(2) Review and approve each LEA’s
academic standards and academic assess-
ments to ensure that they—

(i) Meet or exceed the State’s techni-
cal criteria; and

(ii) For purposes of this section—

(A) Are equivalent to one another in
their content coverage, difficulty, and
quality;

(B) Have comparable validity and reli-
ability with respect to groups of students
described in section 1111(b)(2)(C)(v) of
the Act; and

(C) Provide unbiased, rational, and
consistent determinations of the annual
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progress of LEAs and schools within the
State; and

(3) Be able to aggregate, with con-
fidence, data from local assessments to
determine whether the State has made
adequate yearly progress.

(Authority: 20 U.S.C. 6311(b)(5))

[67 FR 45041, July 5, 2002]

§ 200.5 Timeline for assessments.

(a) Reading/language arts and
mathematics. (1) Through the 2004-2005
school year, a State must administer the
assessments required under §200.2 at
least once during—

(1) Grades 3 through 5;

(i1) Grades 6 through 9; and

(iii) Grades 10 through 12.

(2) Except as provided in paragraph
(a)(3) of this section, beginning no later
than the 2005-2006 school year, a State
must administer both the reading/lan-
guage arts and mathematics assessments
required under §200.2—

(1) In each of grades 3 through 8; and

(ii) At least once in grades 10 through
12.

(3) The Secretary may extend, for one
additional year, the timeline in paragraph
(a)(2) of this section if a State demon-
strates that—

(i) Full implementation is not possible
due to exceptional or uncontrollable
circumstances such as—

(A) A natural disaster; or

(B) A precipitous and unforeseen
decline in the financial resources of the
State; and

(i) The State can complete imple-
mentation within the additional one-year
period.

(b) Science. Beginning no later than
the 2007-2008 school year, the science
assessments required under §200.2 must
be administered at least once during—

(1) Grades 3 through 5;

(2) Grades 6 through 9; and

(3) Grades 10 through 12.

(c) Timing of results. Beginning with
the 2002-2003 school year, a State must
promptly provide the results of its assess-
ments no later than before the beginning
of the next school year to LEAs, schools,
and teachers in a manner that is clear and
easy to understand.

(Authority: 20 U.S.C. 6311(b)(3))

[67 FR 45041, July 5, 2002]

§200.6 Inclusion of all students.

A State’s academic assessment system
required under §200.2 must provide for
the participation of all students in the
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grades assessed in accordance with this
section.

(a) Students eligible under IDEA and
Section 504 —(1) Appropriate accommo-
dations. (i) A State’s academic assessment
system must provide—

(A) For each student with a disabil-
ity, as defined under section 602(3) of
the IDEA, appropriate accommodations
that the student’s IEP team determines
are necessary to measure the academic
achievement of the student relative to the
State’s academic content and academic
achievement standards for the grade in
which the student is enrolled, consistent
with §200.1(b)(2), (b)(3), and (c); and

(B) For each student covered under
section 504 of the Rehabilitation Act
of 1973, as amended (Section 504),
appropriate accommodations that the
student’s placement team determines
are necessary to measure the academic
achievement of the student relative to the
State’s academic content and academic
achievement standards for the grade in
which the student is enrolled, consistent
with §200.1(b)(2), (b)(3), and (c).

(ii) A State must—

(A) Develop, disseminate information
on, and promote the use of appropriate
accommodations to increase the number
of students with disabilities who are
tested against academic achievement
standards for the grade in which a student
is enrolled; and

(B) Ensure that regular and special
education teachers and other appropriate
staff know how to administer assess-
ments, including making appropriate use
of accommodations, for students with
disabilities and students covered under
Section 504.

(2) Alternate assessments. (i) The
State’s academic assessment system
must provide for one or more alternate
assessments for a child with a disability
as defined under section 602(3) of the
Individuals with Disabilities Educa-
tion Act (IDEA) whom the child’s IEP
team determines cannot participate in all
or part of the State assessments under
paragraph (a)(1) of this section, even with
appropriate accommodations.

(i1)(A) Alternate assessments must
yield results for the grade in which the
student is enrolled in at least reading/lan-
guage arts, mathematics, and, beginning
in the 2007-2008 school year, science,
except as provided in the following
paragraph.

(B) For students with the most signifi-
cant cognitive disabilities, alternate as-
sessments may yield results that measure
the achievement of those students relative
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to the alternate academic achievement
standards the State has defined under
§200.1(d).

(iii) If a State permits the use of
alternate assessments that yield results
based on alternate academic achievement
standards, the State must document that
students with the most significant cogni-
tive disabilities are, to the extent possible,
included in the general curriculum.

(3) Alternate assessments that are
based on modified academic achievement
standards. (i) To assess students with
disabilities based on modified academic
achievement standards, a State may
develop a new alternate assessment or
adapt an assessment based on grade-level
academic achievement standards.

(i1) An alternate assessment under
paragraph (a)(3)(i) of this section must—

(A) Be aligned with the State’s grade-
level academic content standards;

(B) Yield results that measure the
achievement of those students separately
in reading/language arts and mathemat-
ics relative to the modified academic
achievement standards;

(C) Meet the requirements in §§200.2
and 200.3, including the requirements
relating to validity, reliability, and high
technical quality; and

(D) Fit coherently in the State’s over-
all assessment system under §200.2.

(4) Reporting. A State must report
separately to the Secretary, under section
1111(h)(4) of the Act, the number and
percentage of students with disabilities
taking—

(1) Regular assessments described in
§200.2;

(i1) Regular assessments with accom-
modations;

(ii1) Alternate assessments based on
the grade-level academic achievement
standards described in §200.1(c);

(iv) Alternate assessments based on
the modified academic achievement stan-
dards described in §200.1(e); and

(v) Alternate assessments based on the
alternate academic achievement standards
described in §200.1(d).

(b) Limited English proficient stu-
dents. A State must include limited Eng-
lish proficient students in its academic
assessment system as follows:

(1) In general. (i) Consistent with
paragraphs (b)(2) and (b)(4) of this sec-
tion, the State must assess limited English
proficient students in a valid and reliable
manner that includes—

(A) Reasonable accommodations; and

(B) To the extent practicable, assess-
ments in the language and form most
likely to yield accurate and reliable infor-
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mation on what those students know and
can do to determine the students’ mastery
of skills in subjects other than English
until the students have achieved English
language proficiency.

(ii) In its State plan, the State must—

(A) Identify the languages other than
English that are present in the student
population served by the SEA; and

(B) Indicate the languages for which
yearly student academic assessments are
not available and are needed.

(iii) The State—

(A) Must make every effort to develop
such assessments; and

(B) May request assistance from the
Secretary in identifying linguistically
accessible academic assessments that are
needed.

(2) Assessing reading/language arts in
English. (i) Unless an extension of time
is warranted under paragraph (b)(2)(ii)
of this section, a State must assess,
using assessments written in English,
the achievement of any limited English
proficient student in meeting the State’s
reading/language arts academic standards
if the student has attended schools in the
United States, excluding Puerto Rico, for
three or more consecutive years.

(i1) An LEA may continue, for no
more than two additional consecu-
tive years, to assess a limited English
proficient student under paragraph (b)(1)
of this section if the LEA determines, on
a case-by-case individual basis, that the
student has not reached a level of English
language proficiency sufficient to yield
valid and reliable information on what the
student knows and can do on reading/lan-
guage arts assessments written in English.

(iii) The requirements in paragraph
(b)(2)(i) and (ii) of this section do not
permit an exemption from participating
in the State assessment system for limited
English proficient students.

(3) Assessing English proficiency. (i)
Unless a State receives an extension un-
der paragraph (b)(3)(ii) of this section, the
State must require each LEA, beginning
no later than the 2002-2003 school year,
to assess annually the English proficiency,
including reading, writing, speaking,
and listening skills, of all students with
limited English proficiency in schools in
the LEA.

(i1) The Secretary may extend, for one
additional year, the deadline in paragraph
(b)(3)(i) of this section if the State dem-
onstrates that—

(A) Full implementation is not pos-
sible due to exceptional or uncontrollable
circumstances such as—

(1) A natural disaster; or
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(2) A precipitous and unforeseen
decline in the financial resources of the
State; and

(B) The State can complete imple-
mentation within the additional one-year
period.

(4) Recently arrived limited English
proficient students. (1)(A) A State may
exempt a recently arrived limited English
proficient student, as defined in paragraph
(b)(4)(iv) of this section, from one admin-
istration of the State’s reading/language
arts assessment under §200.2.

(B) If the State does not assess a
recently arrived limited English proficient
student on the State’s reading/language
arts assessment, the State must count the
year in which the assessment would have
been administered as the first of the three
years in which the student may take the
State’s reading/language arts assess-
ment in a native language under section
1111(b)(3)(C)(x) of the Act.

(C) The State and its LEAs must
report on State and district report cards
under section 1111(h) of the Act the num-
ber of recently arrived limited English
proficient students who are not assessed
on the State’s reading/language arts as-
sessment.

(D) Nothing in paragraph (b)(4) of this
section relieves an LEA from its respon-
sibility under applicable law to provide
recently arrived limited English proficient
students with appropriate instruction to
assist them in gaining English language
proficiency as well as content knowledge
in reading/language arts and mathematics.

(i1) A State must assess the English
language proficiency of a recently arrived
limited English proficient student pursu-
ant to paragraph (b)(3) of this section.

(iii) A State must assess the mathemat-
ics achievement of a recently arrived
limited English proficient student pursu-
ant to §200.2.

(iv) A recently arrived limited English
proficient student is a student with limited
English proficiency who has attended
schools in the United States for less than
twelve months. The phrase “schools in
the United States” includes only schools
in the 50 States and the District of Co-
lumbia.

(¢) Migratory and other mobile
students. A State must include migra-
tory students, as defined in Title I, part
C, of the Act, and other mobile students
in its academic assessment system, even
if those students are not included for
accountability purposes under section
1111(b)(3)(C)(xi) of the Act.

(d) Students experiencing homeless-
ness. (1) A State must include homeless
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students, as defined in section 725(2) of
Title VII, Subtitle B of the McKinney-
Vento Act, in its academic assessment,
reporting, and accountability systems,
consistent with section 1111(b)(3)(C)(xi)
of the Act.

(2) The State is not required to disag-
gregate, as a separate category under
§200.2(b)(10), the assessment results
of the students referred to in paragraph
(d)(1) of this section.

(Authority: 20 U.S.C. 6311(b)(3))

(Approved by the Office of Management and
Budget under control number 1810-0576)

[67 FR 45041, July 5, 2002, as amended at 67
FR 71715, Dec. 2, 2002; 68 FR 68702, Dec.
9,2003; 71 FR 54193, Sept. 13, 2006; 72 FR
17779, Apr. 9, 2007]

§ 200.7 Disaggregation of data.

(a) Statistically reliable information.
(1) A State may not use disaggregated
data for one or more subgroups under
§200.2(b)(10) to report achievement
results under section 1111(h) of the Act
or to identify schools in need of improve-
ment, corrective action, or restructur-
ing under section 1116 of the Act if the
number of students in those subgroups is
insufficient to yield statistically reliable
information.

(2)(i) Based on sound statistical meth-
odology, each State must determine the
minimum number of students sufficient
to—

(A) Yield statistically reliable informa-
tion for each purpose for which disaggre-
gated data are used; and

(B) Ensure that, to the maximum ex-
tent practicable, all student subgroups in
§200.13(b)(7)(ii) (economically disadvan-
taged students; students from major racial
and ethnic groups; students with dis-
abilities as defined in section 9101(5) of
the Act; and students with limited English
proficiency as defined in section 9101(25)
of the Act) are included, particularly at
the school level, for purposes of making
accountability determinations.

(ii) Each State must revise its Consoli-
dated State Application Accountability
Workbook under section 1111 of the Act
to include—

(A) An explanation of how the State’s
minimum group size meets the require-
ments of paragraph (a)(2)(i) of this
section;

(B) An explanation of how other
components of the State’s definition of
adequate yearly progress (AYP), in addi-
tion to the State’s minimum group size,
interact to affect the statistical reliability

© Thompson Publishing Group, Inc.

of the data and to ensure the maximum
inclusion of all students and student sub-
groups in §200.13(b)(7)(ii); and

(C) Information regarding the number
and percentage of students and student
subgroups in §200.13(b)(7)(ii) excluded
from school-level accountability determi-
nations.

(iii) Each State must submit a revised
Consolidated State Application Account-
ability Workbook in accordance with
paragraph (a)(2)(ii) of this section to the
Department for technical assistance and
peer review under the process established
by the Secretary under section 1111(e)(2)
of the Act in time for any changes to be
in effect for AYP determinations based
on school year 2009-2010 assessment
results.

(iv) Beginning with AYP decisions
that are based on the assessments admin-
istered in the 2007-08 school year, a State
may not establish a different minimum
number of students under paragraph (a)
(2)(i) of this section for separate sub-
groups under §200.13(b)(7)(ii) or for the
school as a whole.

(b) Personally identifiable informa-
tion. (1) A State may not use disaggregat-
ed data for one or more subgroups under
§200.2(b)(10) to report achievement
results under section 1111(h) of the Act if
the results would reveal personally iden-
tifiable information about an individual
student.

(2) To determine whether disag-
gregated results would reveal person-
ally identifiable information about an
individual student, a State must apply the
requirements under section 444(b) of the
General Education Provisions Act (the
Family Educational Rights and Privacy
Act of 1974).

(3) Nothing in paragraph (b)(1) or
(b)(2) of this section shall be construed
to abrogate the responsibility of States to
implement the requirements of section
1116(a) of the Act for determining wheth-
er States, LEAs, and schools are making
adequate yearly progress on the basis of
the performance of each subgroup under
section 1111(b)(2)(C)(v) of the Act.

(4) Each State shall include in its State
plan, and each State and LEA shall imple-
ment, appropriate strategies to protect the
privacy of individual students in reporting
achievement results under section 1111(h)
of the Act and in determining whether
schools and LEAs are making adequate
yearly progress on the basis of disaggre-
gated subgroups.

(¢) Inclusion of subgroups in assess-
ments. If a subgroup under §200.2(b)(10)
is not of sufficient size to produce statisti-
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cally reliable results, the State must still
include students in that subgroup in its
State assessments under §200.2.

(d) Disaggregation at the LEA and
State. If the number of students in a
subgroup is not statistically reliable at
the school level, the State must include
those students in disaggregations at each
level for which the number of students
is statistically reliable— e.g., the LEA or
State level.

(Approved by the Office of Management and
Budget under control number 1810-0576)

(Authority: 20 U.S.C. 6311(b)(3); 1232¢g)

[67 FR 45042, July 5, 2002, as amended at 67
FR 71715, Dec. 2, 2002; 72 FR 17779, Apr. 9,
2007; 73 FR 64508, Oct. 29, 2008]

§ 200.8 Assessment reports.

(a) Student reports. A State’s academic
assessment system must produce indi-
vidual student interpretive, descriptive,
and diagnostic reports that

(1)(1) Include information regarding
achievement on the academic assessments
under §200.2 measured against the State’s
student academic achievement standards;
and

(ii) Help parents, teachers, and
principals to understand and address the
specific academic needs of students; and

(2) Are provided to parents, teachers,
and principals—

(i) As soon as is practicable after the
assessment is given;

(ii) In an understandable and uniform
format, including an alternative format
(e.g., Braille or large print) upon request;
and

(iii) To the extent practicable, in a
language that parents can understand.

(b) Itemized score analyses for LEAs
and schools. (1) A State’s academic as-
sessment system must produce and report
to LEAs and schools itemized score
analyses, consistent with §200.2(b)(4),
so that parents, teachers, principals, and
administrators can interpret and address
the specific academic needs of students.

(2) The requirement to report itemized
score analyses in paragraph (b)(1) of this
section does not require the release of test
items.

(Authority: 20 U.S.C. 6311(b)(3))

[67 FR 45042, July 5, 2002]

§ 200.9 Deferral of assessments.

(a) A State may defer the start or
suspend the administration of the assess-
ments required under §200.2 that were
not required prior to January 8, 2002
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for one year for each year for which the
amount appropriated for State assessment
grants under section 6113(a)(2) of the Act
is less than the trigger amount in section
1111(b)(3)(D) of the Act.

(b) A State may not cease the develop-
ment of the assessments referred to in
paragraph (a) of this section even if suf-
ficient funds are not appropriated under
section 6113(a)(2) of the Act.

(Authority: 20 U.S.C. 6311(b)(3); 7301b(a)(2))

[67 FR 45043, July 5, 2002]

§200.10 Applicability of a State’s aca-
demic assessments to private schools
and private school students.

(a) Nothing in §200.1 or §200.2
requires a private school, including a
private school whose students receive
services under subpart A of this part, to
participate in a State’s academic assess-
ment system.

(b)(1) If an LEA provides services
to eligible private school students under
subpart A of this part, the LEA must,
through timely consultation with appro-
priate private school officials, determine
how services to eligible private school
students will be academically assessed
and how the results of that assessment
will be used to improve those services.

(2) The assessments referred to in
paragraph (b)(1) of this section may be
the State’s academic assessments under
§200.2 or other appropriate academic
assessments.

(Authority: 20 U.S.C. 6320, 7886(a))

[67 FR 45043, July 5, 2002]

PARTICIPATION IN NATIONAL
ASSESSMENT OF EDUCATIONAL
ProGress (NAEP)

§200.11 Participation in NAEP.

(a) State participation. Beginning in
the 2002-2003 school year, each State
that receives funds under subpart A of this
part must participate in biennial State aca-
demic assessments of fourth and eighth
grade reading and mathematics under the
State National Assessment of Educational
Progress (NAEP), if the Department pays
the costs of administering those assess-
ments.

(b) Local participation. In accor-
dance with section 1112(b)(1)(F) of the
Elementary and Secondary Education
Act of 1965 (ESEA), and notwithstand-
ing section 411(d)(1) of the National
Education Statistics Act of 1994, an LEA
that receives funds under subpart A of this
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part must participate, if selected, in the
State-NAEP assessments referred to in
paragraph (a) of this section.

(c) Report cards. Each State and LEA
must report on its annual State and LEA
report card, respectively, the most recent
available academic achievement results
in grades four and eight on the State’s
NAEP reading and mathematics assess-
ments under paragraph (a) of this section.
The report cards must include—

(1) The percentage of students at each
achievement level reported on the NAEP
in the aggregate and, for State report
cards, disaggregated for each subgroup
described in §200.13(b)(7)(ii); and

(2) The participation rates for students
with disabilities and for limited English
proficient students.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6311(c)(2);
6312(b)(1)(F), 9010(d)(1))

[67 FR 71715, Dec. 2, 2002; as amended at 73
FR 64508, Oct. 29, 2008]

STATE ACCOUNTABILITY SYSTEM

§ 200.12 Single State accountability
system.

(a)(1) Each State must demonstrate in
its State plan that the State has developed
and is implementing, beginning with the
2002-2003 school year, a single, state-
wide accountability system.

(2) The State’s accountability system
must be effective in ensuring that all pub-
lic elementary and secondary schools and
LEAs in the State make adequate yearly
progress (AYP) as defined in §§200.13
through 200.20.

(b) The State’s accountability system
must—

(1) Be based on the State’s academic
standards under §200.1, academic assess-
ments under §200.2, and other academic
indicators under §200.19;

(2) Take into account the achievement
of all public elementary and secondary
school students;

(3) Be the same accountability system
the State uses for all public elementary
and secondary schools and all LEAs in
the State; and

(4) Include sanctions and rewards that
the State will use to hold public elemen-
tary and secondary schools and LEAs
accountable for student achievement and
for making AYP, except that the State is
not required to subject schools and LEAs
not participating under subpart A of this
part to the requirements of section 1116
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of the ESEA. (Approved by the Office of
Management and Budget under control
number 1810-0576)

(Authority: 20 U.S.C. 6311(b)(2)(A))

[67 FR 71715, Dec. 2, 2002]

ADEQUATE YEARLY PROGRESS (AYP)

§ 200.13 Adequate yearly progress in
general.

(a) Each State must demonstrate in its
State plan what constitutes AYP of the
State and of all public schools and LEAs
in the State—

(1) Toward enabling all public school
students to meet the State’s student aca-
demic achievement standards; while

(2) Working toward the goal of nar-
rowing the achievement gaps in the State,
its LEAS, and its public schools.

(b) A State must define adequate year-
ly progress, in accordance with §§200.14
through 200.20, in a manner that—

(1) Applies the same high standards
of academic achievement to all public
school students in the State, except as
provided in paragraph (c) of this section;

(2) Is statistically valid and reliable;

(3) Results in continuous and sub-
stantial academic improvement for all
students;

(4) Measures the progress of all public
schools, LEAs, and the State based
primarily on the State’s academic assess-
ment system under §200.2;

(5) Measures progress separately for
reading/language arts and for mathemat-
ics;

(6) Is the same for all public schools
and LEAs in the State; and

(7) Consistent with §200.7, applies
the same annual measurable objectives
under §200.18 separately to each of the
following:

(i) All public school students.

(i1) Students in each of the following
subgroups:

(A) Economically disadvantaged
students.

(B) Students from major racial and
ethnic groups.

(C) Students with disabilities, as de-
fined in section 9101(5) of the ESEA.

(D) Students with limited English pro-
ficiency, as defined in section 9101(25) of
the ESEA.

(c)(1) In calculating AYP for schools,
LEAs, and the State, a State must, consis-
tent with §200.7(a), include the scores of
all students with disabilities.

(2) With respect to scores based on
alternate or modified academic achieve-
ment standards, a State may include—
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(1) The proficient and advanced
scores of students with the most signifi-
cant cognitive disabilities based on the
alternate academic achievement standards
described in §200.1(d), provided that the
number of those scores at the LEA and
at the State levels, separately, does not
exceed 1.0 percent of all students in the
grades assessed in reading/language arts
and in mathematics; and

(i1) The proficient and advanced scores
of students with disabilities based on the
modified academic achievement standards
described in §200.1(e)(1), provided that
the number of those scores at the LEA
and at the State levels, separately, does
not exceed 2.0 percent of all students in
the grades assessed in reading/language
arts and in mathematics.

(3) A State’s or LEA’s number of pro-
ficient and advanced scores of students
with disabilities based on the modified ac-
ademic achievement standards described
in §200.1(e)(1) may exceed 2.0 percent of
all students in the grades assessed if the
number of proficient and advanced scores
based on the alternate academic achieve-
ment standards described in §200.1(d)
is less than 1.0 percent, provided the
number of proficient and advanced scores
based on modified and alternate academic
achievement standards combined does not
exceed 3.0 percent of all students in the
grades assessed.

(4) A State may not request from the
Secretary an exception permitting it to ex-
ceed the caps on proficient and advanced
scores based on alternate or modified
academic achievement standards under
paragraph (c)(2) and (3) of this section.

(5)(i) A State may grant an exception
to an LEA permitting it to exceed the 1.0
percent cap on proficient and advanced
scores based on the alternate academic
achievement standards described in para-
graph (c)(2)(i) of this section only if—

(A) The LEA demonstrates that the
incidence of students with the most sig-
nificant cognitive disabilities exceeds 1.0

percent of all students in the combined
grades assessed;

(B) The LEA explains why the
incidence of such students exceeds 1.0
percent of all students in the combined
grades assessed, such as school, commu-
nity, or health programs in the LEA that
have drawn large numbers of families of
students with the most significant cogni-
tive disabilities, or that the LEA has such
a small overall student population that it
would take only a few students with such
disabilities to exceed the 1.0 percent cap;
and

(C) The LEA documents that it is
implementing the State’s guidelines under
§200.1(f).

(ii) The State must review regularly
whether an LEA’s exception to the 1.0
percent cap is still warranted.

(6) A State may not grant an exception
to an LEA to exceed the 2.0 percent cap
on proficient and advanced scores based
on modified academic achievement stan-
dards under paragraph (c)(2)(ii) of this
section, except as provided in paragraph
(¢)(3) of this section.

(7) In calculating AYP, if the percent-
age of proficient and advanced scores
based on alternate or modified academic
achievement standards under §200.1(d)
or (e) exceeds the caps in paragraph (c) of
this section at the State or LEA level, the
State must do the following:

(i) Consistent with §200.7(a), include
all scores based on alternate and modified
academic achievement standards.

(ii) Count as non-proficient the profi-
cient and advanced scores that exceed the
caps in paragraph (c) of this section.

(iii) Determine which proficient and
advanced scores to count as non-profi-
cient in schools and LEAs responsible
for students who are assessed based on
alternate or modified academic achieve-
ment standards.

(iv) Include non-proficient scores that
exceed the caps in paragraph (c) of this

Part 200: Title I Regulations

section in each applicable subgroup at the
school, LEA, and State level.

(v) Ensure that parents of a child who
is assessed based on alternate or modi-
fied academic achievement standards are
informed of the actual academic achieve-
ment levels of their child.

(d) The State must establish a way
to hold accountable schools in which no
grade level is assessed under the State’s
academic assessment system (e.g., K-2
schools), although the State is not re-
quired to administer a formal assessment
to meet this requirement.

(Approved by the Office of Management and
Budget under control number 1810-0576)

(Authority: 20 U.S.C. 6311(b)(2))

[67 FR 71716, Dec. 2, 2002; 68 FR 1008, Jan.
8, 2003, as amended at 68 FR 68703, Dec. 9,
2003; 72 FR 17779, Apr. 9, 2007]

§ 200.14 Components of Adequate
Yearly Progress.

A State’s definition of AYP must
include all of the following:

(a) A timeline in accordance with
§200.15.

(b) Starting points in accordance with
§200.16.

(c) Intermediate goals in accordance
with §200.17.

(d) Annual measurable objectives in
accordance with §200.18.

(e) Other academic indicators in ac-
cordance with §200.19.

(Authority: 20 U.S.C. 6311(b)(2))

[67 FR 71716, Dec. 2, 2002]

§ 200.15 Timeline.

(a) Each State must establish a
timeline for making AYP that ensures
that, not later than the 2013-2014 school
year, all students in each group described
in §200.13(b)(7) will meet or exceed
the State’s proficient level of academic
achievement.

Appendix to §200.13—When May a State or LEA Exceed the 1% and 2% Caps?

The following table provides a summary of the circumstances in which a State or LEA may exceed the 1% and 2% caps described

in §200.13.
Alternate academic achievement | Modified academic achievement Alternate and modified academic
standards—1% cap standards—2% cap achievement standards—3%

State Not permitted. Only if State is below 1% cap, but | Not permitted.

cannot exceed 3%

LEA Only if granted an exception by Only if LEA is below 1% cap, but | Only if granted an exception to

the SEA. cannot exceed 3%. the 1% cap by the SEA, and only
by the amount of the exception.

© Thompson Publishing Group, Inc.
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(b) Notwithstanding subsequent
changes a State may make to its academic
assessment system or its definition of
AYP under §§200.13 through 200.20, the
State may not extend its timeline for all
students to reach proficiency beyond the
2013-2014 school year.

(Authority: 20 U.S.C. 6311(b)(2))

[67 FR 71716, Dec. 2, 2002]

§ 200.16 Starting points.

(a) Using data from the 2001-2002
school year, each State must establish
starting points in reading/language
arts and in mathematics for measuring
the percentage of students meeting or
exceeding the State’s proficient level of
academic achievement.

(b) Each starting point must be based,
at a minimum, on the higher of the fol-
lowing percentages of students at the
proficient level:

(1) The percentage in the State
of proficient students in the lowest-
achieving subgroup of students under
§200.13(b)(7)(i).

(2) The percentage of proficient
students in the school that represents 20
percent of the State’s total enrollment
among all schools ranked by the percent-
age of students at the proficient level. The
State must determine this percentage as
follows:

(1) Rank each school in the State ac-
cording to the percentage of proficient
students in the school.

(i1) Determine 20 percent of the total
enrollment in all schools in the State.

(iii) Beginning with the lowest-ranked
school, add the number of students
enrolled in each school until reaching
the school that represents 20 percent of
the State’s total enrollment among all
schools.

(iv) Identify the percentage of profi-
cient students in the school identified in
paragraph (iii).

(c)(1) Except as permitted under para-
graph (c)(2) of this section, each starting
point must be the same throughout the
State for each school, each LEA, and each
group of students under §200.13(b)(7).

(2) A State may use the procedures
under paragraph (b) of this section to
establish separate starting points by grade
span.

(Authority: 20 U.S.C. 6311(b)(2))

[67 FR 71716, Dec. 2, 2002]
§ 200.17 Intermediate goals.

Each State must establish intermediate
goals that increase in equal increments
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over the period covered by the timeline
under §200.15 as follows:

(a) The first incremental increase must
take effect not later than the 2004-2005
school year.

(b) Each following incremental in-
crease must occur in not more than three
years.

(Authority: 20 U.S.C. 6311(b)(2))

[67 FR 71716, Dec. 2, 2002]

§ 200.18 Annual measurable
objectives.

(a) Each State must establish annual
measurable objectives that—

(1) Identify for each year a minimum
percentage of students that must meet or
exceed the proficient level of academic
achievement on the State’s academic as-
sessments; and

(2) Ensure that all students meet or
exceed the State’s proficient level of
academic achievement within the timeline
under §200.15.

(b) The State’s annual measurable
objectives—

(1) Must be the same throughout the
State for each school, each LEA, and each
group of students under §200.13(b)(7); and

(2) May be the same for more than
one year, consistent with the State’s inter-
mediate goals under §200.17.

(Authority: 20 U.S.C. 6311(b)(2))

[67 FR 71716, Dec. 2, 2002]

§ 200.19 Other academic indicators.*

(a) Elementary and middle schools.
(1) Choice of indicator. To determine
AYP, consistent with §200.14(e), each
State must use at least one other academic
indicator for public elementary schools
and at least one other academic indicator
for public middle schools, such as those
in paragraph (c) of this section.

(2) Goals. A State may, but is not
required to, increase the goals of its other
academic indicators over the course of the
timeline under §200.15.

(3) Reporting. A State and its LEAs
must report under section 1111(h) of the
Act (annual report cards) performance on
the academic indicators for elementary
and middle schools at the school, LEA,
and State levels in the aggregate and dis-
aggregated by each subgroup described in
§200.13(b)(7)(ii).

(4) Determining AYP. A State—

*This section was the subject of a minor tech-
nical correction in 73 FR Nov. 28, 2008, p.
72352
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(i) Must disaggregate its other
academic indicators for elementary and
middle schools by each subgroup de-
scribed in §200.13(b)(7)(ii) for purposes
of determining AYP under §200.20(b)

(2) (“safe harbor”) and as required under
section 1111(b)(2)(C)(vii) of the Act
(additional academic indicators under
paragraph (c) of this section); but

(ii) Need not disaggregate those
indicators for determining AYP under
§200.20(a)(1)(i1) (meeting the State’s an-
nual measurable objectives).

(b) High schools — (1) Graduation
rate. Consistent with paragraphs (b)

(4) and (b)(5) of this section regarding
reporting and determining AYP, respec-
tively, each State must calculate a gradua-
tion rate, defined as follows, for all public
high schools in the State:

(1)(A) A State must calculate a “four-
year adjusted cohort graduation rate,”
defined as the number of students who
graduate in four years with a regular high
school diploma divided by the number of
students who form the adjusted cohort for
that graduating class.

(B) For those high schools that start
after grade nine, the cohort must be cal-
culated based on the earliest high school
grade.

(i1) The term “adjusted cohort” means
the students who enter grade 9 (or the ear-
liest high school grade) and any students
who transfer into the cohort in grades 9
through 12 minus any students removed
from the cohort.

(A) The term “students who transfer
into the cohort” means the students who
enroll after the beginning of the entering
cohort’s first year in high school, up to
and including in grade 12.

(B) To remove a student from the
cohort, a school or LEA must confirm
in writing that the student transferred
out, emigrated to another country, or is
deceased.

(1) To confirm that a student trans-
ferred out, the school or LEA must have
official written documentation that the
student enrolled in another school or in
an educational program that culminates
in the award of a regular high school
diploma.

(2) A student who is retained in grade,
enrolls in a General Educational Develop-
ment (GED) program, or leaves school
for any other reason may not be counted
as having transferred out for the purpose
of calculating graduation rate and must
remain in the adjusted cohort.

(iii) The term “students who gradu-
ate in four years” means students who
earn a regular high school diploma at the
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conclusion of their fourth year, before the
conclusion of their fourth year, or during

a summer session immediately following
their fourth year.

(iv) The term “regular high school
diploma” means the standard high school
diploma that is awarded to students in
the State and that is fully aligned with
the State’s academic content standards or
a higher diploma and does not include a
GED credential, certificate of attendance,
or any alternative award.

(v) In addition to calculating a four-
year adjusted cohort graduation rate, a
State may propose to the Secretary for ap-
proval an “extended-year adjusted cohort
graduation rate.”

(A) An extended-year adjusted cohort
graduation rate is defined as the number
of students who graduate in four years or
more with a regular high school diploma
divided by the number of students who
form the adjusted cohort for the four-year
adjusted cohort graduation rate, provided
that the adjustments account for any
students who transfer into the cohort by
the end of the year of graduation being
considered minus the number of students
who transfer out, emigrate to another
country, or are deceased by the end of
that year.

(B) A State may calculate one or more
extended-year adjusted cohort graduation
rates.

(2) Transitional graduation rate.

(1) Prior to the deadline in paragraph
(b)(4)(i1)(A) of this section, a State must
calculate graduation rate as defined in
paragraph (b) (1) of this section or use, on
a transitional basis—

(A) A graduation rate that measures
the percentage of students from the
beginning of high school who graduate
with a regular high school diploma in the
standard number of years; or

(B) Another definition, developed by
the State and approved by the Secretary,
that more accurately measures the rate of
student graduation from high school with
aregular high school diploma.

(ii) For a transitional graduation rate
calculated under paragraph (b)(2)(i) of
this section—

(A) “Regular high school diploma”
has the same meaning as in paragraph
(b)(1)(iv) of this section;

(B) “Standard number of years”
means four years unless a high school
begins after ninth grade, in which case the
standard number of years is the number
of grades in the school; and

(C) A dropout may not be counted as
a transfer.

© Thompson Publishing Group, Inc.

(3) Goal and targets. (i) A State must
set—

(A) A single graduation rate goal that
represents the rate the State expects all
high schools in the State to meet; and

(B) Annual graduation rate targets
that reflect continuous and substantial
improvement from the prior year toward
meeting or exceeding the graduation rate
goal.

(ii) Beginning with AYP determina-
tions under §200.20 based on school year
2009-2010 assessment results, in order to
make AYP, any high school or LEA that
serves grade 12 and the State must meet
or exceed—

(A) The graduation rate goal set by the
State under paragraph (b)(3)(i)(A) of this
section; or

(B) The State’s targets for continuous
and substantial improvement from the
prior year, as set by the State under para-
graph (b)(3)(i)(B) of this section.

(4) Reporting. (i) In accordance with
the deadlines in paragraph (b)(4)(ii) of
this section, a State and its LEAs must
report under section 1111(h) of the Act
(annual report cards) graduation rate at
the school, LEA, and State levels in the
aggregate and disaggregated by each sub-
group described in §200.13(b)(7)(ii).

(i1)(A) Beginning with report cards
providing results of assessments admin-
istered in the 2010-2011 school year,

a State and its LEAs must report the
four-year adjusted cohort graduation rate
calculated in accordance with paragraph
(b)(1)(@d) through (iv) of this section.

(B) If a State adopts an extended-year
adjusted cohort graduation rate calculated
in accordance with paragraph (b)(1)(v) of
this section, the State and its LEAs must
report, beginning with the first year for
which the State calculates such a rate, the
extended-year adjusted cohort gradua-
tion rate separately from the four-year
adjusted cohort graduation rate.

(C) Prior to the deadline in paragraph
(b)(4)(i1)(A) of this section, a State and its
LEASs must report a graduation rate calcu-
lated in accordance with paragraph (b)(1)
or (b)(2) of this section in the aggregate
and disaggregated by the subgroups in
§200.13(b)(7)(ii).

(5) Determining AYP. (i) Beginning with
AYP determinations under §200.20 based
on school year 2011-2012 assessment re-
sults, a State must calculate graduation rate
under paragraph (b)(1) of this section at the
school, LEA, and State levels in the aggre-
gate and disaggregated by each subgroup
described in §200.13(b)(7)(ii).
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(i) Prior to the AYP determinations
described in paragraph (b)(5)(i) of this
section, a State must calculate graduation
rate in accordance with either paragraph
(b)(1) or (b)(2) of this section—

(A) In the aggregate at the school,
LEA, and State levels for determining
AYP under §200.20(a)(1)(ii) (meeting the
State’s annual measurable objectives),
except as provided in paragraph (b)(7)(iii)
of this section; but

(B) In the aggregate and disaggre-
gated by each subgroup described in
§200.13(b)(7)(ii) for purposes of deter-
mining AYP under §200.20(b)(2) (“safe
harbor”) and as required under section
1111(b)(2)(C)(vii) of the Act (additional
academic indicators under paragraph (c)
of this section).

(6) Accountability workbook. (i) A
State must revise its Consolidated State
Application Accountability Workbook
submitted under section 1111 of the Act
to include the following:

(A) The State’s graduation rate defini-
tion that the State will use to determine
AYP based on school year 2009-2010
assessment results.

(B) The State’s progress toward meet-
ing the deadline in paragraph (b)(4)(ii)(A)
of this section for calculating and reporting
the four-year adjusted cohort graduation
rate defined in paragraph (b)(1)(i) through
(iv) of this section.

(C) The State’s graduation rate goal
and targets.

(D) An explanation of how the State’s
graduation rate goal represents the rate
the State expects all high schools in the
State to meet and how the State’s targets
demonstrate continuous and substantial
improvement from the prior year toward
meeting or exceeding the goal.

(E) The graduation rate for the most
recent school year of the high school
at the 10th percentile, the 50th percen-
tile, and the 90th percentile in the State
(ranked in terms of graduation rate).

(F) If a State uses an extended-year
adjusted cohort graduation rate, a descrip-
tion of how it will use that rate with its
four-year adjusted cohort graduation rate
to determine whether its schools and
LEAs have made AYP.

(i1) Each State must submit, consistent
with the timeline in §200.7(a)(2)(iii), its
revised Consolidated State Application
Accountability Workbook in accordance
with paragraph (b)(6)(i) of this section
to the Department for technical assis-
tance and peer review under the process
established by the Secretary under section
1111(e)(2) of the Act.
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(7) Extension. (i) If a State cannot meet
the deadline in paragraph (b)(4)(ii)(A) of
this section, the State may request an ex-
tension of the deadline from the Secretary.

(ii) To receive an extension, a State
must submit to the Secretary, by March
2,2009—

(A) Evidence satisfactory to the Sec-
retary demonstrating that the State cannot
meet the deadline in paragraph (b)(4)(ii)(A)
of this section; and

(B) A detailed plan and timeline ad-
dressing the steps the State will take to
implement, as expeditiously as possible, a
graduation rate consistent with paragraph
(b)(1) (i) through (iv) of this section.

(iii) A State that receives an extension
under this paragraph must, beginning
with AYP determinations under §200.20
based on school year 2011-2012 assess-
ment results, calculate graduation rate
under paragraph (b)(2) of this section at
the school, LEA, and State levels in the
aggregate and disaggregated by each sub-
group described in §200.13(b)(7)(ii).

(c) The State may include additional
academic indicators determined by the
State, including, but not limited to, the
following:

(1) Additional State or locally admin-
istered assessments not included in the
State assessment system under §200.2.

(2) Grade-to-grade retention rates.

(3) Attendance rates.

(4) Percentages of students completing
gifted and talented, advanced placement,
and college preparatory courses.

(d) A State must ensure that its other
academic indicators are—

(1) Valid and reliable;

(2) Consistent with relevant, nation-
ally recognized professional and technical
standards, if any; and

(3) Consistent throughout the State
within each grade span.

(e) Except as provided in §200.20(b)
(2), a State—

(1) May not use the indicators in
paragraphs (a) through (c) of this section
to reduce the number, or change the iden-
tity, of schools that would otherwise be
subject to school improvement, corrective
action, or restructuring if those indicators
were not used; but

(2) May use the indicators to identify
additional schools for school improve-
ment, corrective action, or restructuring.

(Approved by the Office of Management and
Budget under control numbers 1810-0581 and
1810-0576)
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(Authority: 20 U.S.C. 6311(b)(2), (h))

[67 FR 71717, Dec. 2, 2002; as amended at 73
FR 64508-64509, Oct. 29, 2008; 73 FR 72352,
Nov. 28, 2008]

§ 200.20 Making adequate yearly
progress.

A school or LEA makes AYP if it
complies with paragraph (c) and with
either paragraph (a) or (b) of this section
separately in reading/language arts and in
mathematics.

(a)(1) A school or LEA makes AYP
if, consistent with paragraph (f) of this
section—

(i) Each group of students under
§200.13(b)(7) meets or exceeds the
State’s annual measurable objectives
under §200.18; and

(ii) The school or LEA, respectively,
meets or exceeds the State’s other aca-
demic indicators under §200.19.

(2) For a group under §200.13(b)(7)
to be included in the determination of
AYP for a school or LEA, the number of
students in the group must be sufficient
to yield statistically reliable information
under §200.7(a).

(b) If students in any group under
§200.13(b)(7) in a school or LEA do not
meet the State’s annual measurable objec-
tives under §200.18, the school or LEA
makes AYP if, consistent with paragraph
(f) of this section—

(1) The percentage of students in
that group below the State’s proficient
achievement level decreased by at least
10 percent from the preceding year; and

(2) That group made progress on one
or more of the State’s academic indica-
tors under §200.19 or the LEA’s academic
indicators under §200.30(c).

(c)(1) A school or LEA makes AYP
if, consistent with paragraph (f) of this
section—

(1) Not less than 95 percent of the
students enrolled in each group under
§200.13(b)(7) takes the State assessments
under §200.2; and

(ii) The group is of sufficient size to
produce statistically reliable results under
§200.7(a).

(2) The requirement in paragraph (c)
(1) of this section does not authorize a
State, LEA, or school to systematically
exclude 5 percent of the students in any
group under §200.13(b)(7).

(3) To count a student who is assessed
based on alternate or modified aca-
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demic achievement standards described
in §200.1(d) or (e) as a participant for
purposes of meeting the requirements of
this paragraph, the State must have, and
ensure that its LEAs adhere to, guidelines
that meet the requirements of §200.1(f).

(d) For the purpose of determining
whether a school or LEA has made AYP,
a State may establish a uniform procedure
for averaging data that includes one or
more of the following:

(1) Averaging data across school
years. (i) A State may average data from
the school year for which the determina-
tion is made with data from one or two
school years immediately preceding that
school year.

(ii) If a State averages data across
school years, the State must—

(A) Implement, on schedule, the as-
sessments in reading/language arts and
mathematics in grades 3 through 8 and
once in grades 10 through 12 required
under §200.5(a)(2);

(B) Report data resulting from the as-
sessments under §200.5(a)(2);

(C) Determine AYP under §§200.13
through 200.20, although the State may
base that determination on data only from
the reading/language arts and mathemat-
ics assessments in the three grade spans
required under §200.5(a)(1); and

(D) Implement the requirements in
section 1116 of the ESEA.

(iii) A State that averages data across
years must determine AYP on the basis
of the assessments under §200.5(a)(2) as
soon as it has data from two or three years
to average. Until that time, the State may
use data from the reading/language arts
and mathematics assessments required
under §200.5(a)(1) to determine adequate
yearly progress.

(2) Combining data across grades.
Within each subject area and subgroup,
the State may combine data across grades
in a school or LEA.

(e)(1) In determining the AYP of an
LEA, a State must include all students
who were enrolled in schools in the LEA
for a full academic year, as defined by the
State.

(2) In determining the AYP of a
school, the State may not include students
who were not enrolled in that school for
a full academic year, as defined by the
State.

()(1) In determining AYP for a school
or LEA, a State may—
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(1) Count recently arrived limited
English proficient students as having
participated in the State assessments for
purposes of meeting the 95 percent par-
ticipation requirement under paragraph
(c)(1)(i) of this section if they take—

(A) Either an assessment of English
language proficiency under §200.6(b)

(3) or the State’s reading/language arts
assessment under §200.2; and

(B) The State’s mathematics assess-
ment under §200.2; and

(ii) Choose not to include the scores of
recently arrived limited English proficient
students on the mathematics assessment,
the reading/language arts assessment (if
administered to these students), or both,
even if these students have been enrolled
in the same school or LEA for a full aca-
demic year as defined by the State.

(2)(i) In determining AYP for the
subgroup of limited English proficient
students and the subgroup of students
with disabilities, a State may include, for
up to two AYP determination cycles, the
scores of—

(A) Students who were limited Eng-
lish proficient but who no longer meet
the State’s definition of limited English
proficiency; and

(B) Students who were previously
identified under section 602(3) of the
IDEA but who no longer receive special
education services.

(ii) If a State, in determining AYP for
the subgroup of limited English proficient
students and the subgroup of students
with disabilities, includes the scores
of the students described in paragraph
(£)(2)(1) of this section, the State must
include the scores of all such students, but
is not required to—

(A) Include those students in the
limited English proficient subgroup or in
the students with disabilities subgroup
in determining if the number of limited
English proficient students or students
with disabilities, respectively, is sufficient
to yield statistically reliable information
under §200.7(a); or

(B) With respect to students who are
no longer limited English proficient—

(1) Assess those students’ English lan-
guage proficiency under §200.6(b)(3); or

(2) Provide English language services
to those students.

(iii) For the purpose of reporting
information on report cards under section
1111(h) of the Act—

(A) A State may include the scores of
former limited English proficient students
and former students with disabilities as
part of the limited English proficient
and students with disabilities subgroups,
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respectively, for the purpose of report-
ing AYP at the State level under section
1111(h)(1)(C)(ii) of the Act;

(B) An LEA may include the scores of
former limited English proficient students
and former students with disabilities as
part of the limited English proficient
and students with disabilities subgroups,
respectively, for the purpose of reporting
AYP at the LEA and school levels under
section 1111(h)(2)(B) of the Act; but

(C) A State or LEA may not include
the scores of former limited English pro-
ficient students or former students with
disabilities as part of the limited English
proficient or students with disabilities
subgroup, respectively, in reporting any
other information under section 1111(h)
of the Act.

(g) Transition provision regarding
modified academic achievement stan-
dards. The Secretary may provide a State
that is moving expeditiously to adopt
and administer alternate assessments
based on modified academic achievement
standards flexibility in accounting for the
achievement of students with disabilities
in AYP determinations that are based on
assessments administered in 2007-08 and
2008-09. To be eligible for this flexibility,
a State must meet criteria, as the Secre-
tary determines appropriate, for each year
for which the flexibility is available.

(h) Student academic growth. (1) A
State may request authority under section
9401 of the Act to incorporate student
academic growth in the State’s definition
of AYP under this section.

(2) A State’s policy for incorporating
student academic growth in the State’s
definition of AYP must—

(i) Set annual growth targets that—

(A) Will lead to all students, by school
year 2013-2014, meeting or exceeding
the State’s proficient level of academic
achievement on the State assessments
under §200.2;

(B) Are based on meeting the State’s
proficient level of academic achieve-
ment on the State assessments under
§200.2 and are not based on individual
student background characteristics; and

(C) Measure student achievement
separately in mathematics and reading/
language arts;

(i1) Ensure that all students enrolled
in the grades tested under §200.2 are
included in the State’s assessment and
accountability systems;

(iii) Hold all schools and LEAs ac-
countable for the performance of all stu-
dents and the student subgroups described
in §200.13(b)(7)(ii);
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(iv) Be based on State assessments
that—

(A) Produce comparable results from
grade to grade and from year to year in
mathematics and reading/language arts;

(B) Have been in use by the State for
more than one year; and

(C) Have received full approval from
the Secretary before the State determines
AYP based on student academic growth;

(v) Track student progress through the
State data system;

(vi) Include, as separate factors in
determining whether schools are making
AYP for a particular year—

(A) The rate of student participation in
assessments under §200.2; and

(B) Other academic indicators as
described in §200.19; and

(vii) Describe how the State’s annual
growth targets fit into the State’s account-
ability system in a manner that ensures
that the system is coherent and that incor-
porating student academic growth into the
State’s definition of AYP does not dilute
accountability.

(3) A State’s proposal to incorporate
student academic growth in the State’s
definition of AYP will be peer reviewed
under the process established by the Sec-
retary under section 1111(e)(2) of the Act.

(Approved by the Office of Management and
Budget under control number 1810-0576)

(Authority: 20 U.S.C. 6311(b)(2), (b)(3)(C)
(xi); 7861)

[67 FR 71717, Dec. 2, 2002, as amended at 71
FR 54193, Sept. 13, 2006; 72 FR 17780, April
9,2007; 73 FR 64510, Oct. 29, 2008]

§ 200.21 Adequate yearly progress of
a State.

For each State that receives funds
under subpart A of this part and under
subpart 1 of part A of Title III of the
ESEA, the Secretary must, beginning
with the 2004-2005 school year, annually
review whether the State has—

(a)(1) Made AYP as defined by the
State in accordance with §§200.13
through 200.20 for each group of students
in §200.13(b)(7); and

(2) Met its annual measurable achieve-
ment objectives under section 3122(a)
of the ESEA relating to the development
and attainment of English proficiency by
limited English proficient students.

(b) A State must include all students
who were enrolled in schools in the State
for a full academic year in reporting on
the yearly progress of the State.

(Authority: 20 U.S.C. 7325)

December 2008



Part 200: Title I Regulations

[67 FR 71717, Dec. 2, 2002]

§200.22 National Technical Advisory
Council.

(a) To provide advice to the Depart-
ment on technical issues related to the
design and implementation of standards,
assessments, and accountability systems,
the Secretary shall establish a National
Technical Advisory Council (hereafter
referred to as the “National TAC”), which
shall be governed by the provisions of the
Federal Advisory Committee Act (FACA)
(Pub. L. 92-463, as amended; 5 U.S.C.
App.).

(b)(1) The members of the National
TAC must include persons who have
knowledge of and expertise in the design
and implementation of educational
standards, assessments, and account-
ability systems for all students, including
students with disabilities and limited Eng-
lish proficient students, and experts with
technical knowledge related to statistics
and psychometrics.

(2) The National TAC shall be com-
posed of 10 to 20 members who may
meet as a whole or in committees, as the
Secretary may determine.

(3) The Secretary shall, through a no-
tice published in the Federal Register—

(1) Solicit nominations from the public
for members of the National TAC; and

(ii) Publish the list of members, once
selected.

(4) The Secretary shall screen
nominees for membership on the National
TAC for potential conflicts of interest
to prevent, to the extent possible, such
conflicts, or the appearance thereof, in
the National TAC’s performance of its
responsibilities under this section.

(c) The Secretary shall use the Na-
tional TAC to provide its expert opinions
on matters that arise during the State Plan
review process.

(d) The Secretary shall prescribe and
publish the rules of procedure for the
National TAC.

(Authority: 20 U.S.C. 6311(e))

[73 FR 64510, Oct. 29, 2008]
§8§ 200.23-200.24 [Reserved]

SCHOOLWIDE PROGRAMS

§ 200.25 Schoolwide programs in
general.

(a) Purpose. (1) The purpose of
a schoolwide program is to improve
academic achievement throughout a
school so that all students, particularly the
lowest-achieving students, demonstrate
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proficiency related to the State’s academic
standards under §200.1.

(2) The improved achievement is to
result from improving the entire educa-
tional program of the school.

(b) Eligibility. (1) A school may oper-
ate a schoolwide program if—

(i) The school’s LEA determines that
the school serves an eligible attendance
area or is a participating school under
section 1113 of the ESEA; and

(i1) For the initial year of the school-
wide program—

(A) The school serves a school at-
tendance area in which not less than 40
percent of the children are from low-
income families; or

(B) Not less than 40 percent of the
children enrolled in the school are from
low-income families.

(2) In determining the percentage of
children from low-income families under
paragraph (b)(1)(ii) of this section, the
LEA may use a measure of poverty that is
different from the measure or measures of
poverty used by the LEA to identify and
rank school attendance areas for eligibil-
ity and participation under subpart A of
this part.

(c) Participating students and ser-
vices. A school operating a schoolwide
program is not required to—

(1) Identify particular children as
eligible to participate; or

(2) As required under section
1120A(b) of the ESEA, provide services
that supplement, and do not supplant,
the services participating children would
otherwise receive if they were not partici-
pating in a program under subpart A of
this part.

(d) Supplemental funds. A school
operating a schoolwide program must use
funds available under subpart A of this
part and under any other Federal program
included under paragraph (e) of this sec-
tion and §200.29 only to supplement the
total amount of funds that would, in the
absence of the Federal funds, be made
available from non-Federal sources for
that school, including funds needed to
provide services that are required by law
for children with disabilities and children
with limited English proficiency.

(e) Consolidation of funds. An eligible
school may, consistent with §200.29, con-
solidate and use funds or services under
subpart A of this part, together with other
Federal, State, and local funds that the
school receives, to operate a schoolwide
program in accordance with §§200.25
through 200.29.
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(f) Prekindergarten program. A school
operating a schoolwide program may use
funds made available under subpart A of
this part to establish or enhance prekin-
dergarten programs for children below the
age of 6, such as Even Start programs or
Early Reading First programs.

(Authority: 20 U.S.C. 6314)

[67 FR 71718, Dec. 2, 2002]

§ 200.26 Core elements of a school-
wide program.

(a) Comprehensive needs assessment.
(1) A school operating a schoolwide
program must conduct a comprehensive
needs assessment of the entire school
that—

(i) Is based on academic achieve-
ment information about all students in
the school, including all groups under
§200.13(b)(7) and migratory children as
defined in section 1309(2) of the ESEA,
relative to the State’s academic standards
under §200.1 to—

(A) Help the school understand the
subjects and skills for which teaching and
learning need to be improved; and

(B) Identify the specific academic
needs of students and groups of students
who are not yet achieving the State’s
academic standards; and

(i1) Assesses the needs of the school
relative to each of the components of the
schoolwide program under §200.28.

(2) The comprehensive needs assess-
ment must be developed with the partici-
pation of individuals who will carry out
the schoolwide program plan.

(3) The school must document how
it conducted the needs assessment, the
results it obtained, and the conclusions it
drew from those results.

(b) Comprehensive plan. Using data
from the comprehensive needs as-
sessment under paragraph (a) of this
section, a school that wishes to operate
a schoolwide program must develop a
comprehensive plan, in accordance with
§200.27, that describes how the school
will improve academic achievement
throughout the school, but particularly for
those students furthest away from dem-
onstrating proficiency, so that all students
demonstrate at least proficiency on the
State’s academic standards.

(c) Evaluation. A school operating a
schoolwide program must—

(1) Annually evaluate the implemen-
tation of, and results achieved by, the
schoolwide program, using data from
the State’s annual assessments and other
indicators of academic achievement;
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(2) Determine whether the schoolwide
program has been effective in increasing
the achievement of students in meeting
the State’s academic standards, particu-
larly for those students who had been
furthest from achieving the standards; and

(3) Revise the plan, as necessary,
based on the results of the evaluation,
to ensure continuous improvement of
students in the schoolwide program.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6314)

[67 FR 71718, Dec. 2, 2002]

§ 200.27 Development of a schoolwide
program plan.

(a)(1) A school operating a schoolwide
program must develop a comprehensive
plan to improve teaching and learning
throughout the school.

(2) The school must develop the
comprehensive plan in consultation with
the LEA and its school support team or
other technical assistance provider under
section 1117 of the ESEA.

(3) The comprehensive plan must—

(i) Describe how the school will
carry out each of the components under
§200.28;

(ii) Describe how the school will use
resources under subpart A of this part
and from other sources to carry out the
components under §200.28; and

(ii1) Include a list of State and local
programs and other Federal programs un-
der §200.29 that the school will consoli-
date in the schoolwide program.

(b)(1) The school must develop
the comprehensive plan, including the
comprehensive needs assessment, over a
one-year period unless—

(1) The LEA, after considering the
recommendations of its technical as-
sistance providers under section 1117
of the ESEA, determines that less time
is needed to develop and implement the
schoolwide program; or

(i1) The school was operating a
schoolwide program on or before January
7, 2002, in which case the school may
continue to operate its program, but must
amend its existing plan to reflect the
provisions of §§200.25 through 200.29
during the 2002-2003 school year.

(2) The school must develop the com-
prehensive plan with the involvement of
parents, consistent with the requirements
of section 1118 of the ESEA, and other
members of the community to be served
and individuals who will carry out the
plan, including—
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(i) Teachers, principals, and admin-
istrators, including administrators of
programs described in other parts of Title
I of the ESEA;

(i1) If appropriate, pupil services
personnel, technical assistance providers,
and other school staff; and

(iii) If the plan relates to a secondary
school, students from the school.

(3) If appropriate, the school must
develop the comprehensive plan in coor-
dination with other programs, including
those carried out under Reading First,
Early Reading First, Even Start, the Carl
D. Perkins Vocational and Technical
Education Act of 1998, and the Head
Start Act.

(4) The comprehensive plan remains
in effect for the duration of the school’s
participation under §§200.25 through
200.29.

(c)(1) The schoolwide program plan
must be available to the LEA, parents,
and the public.

(2) Information in the plan must be—

(i) In an understandable and uniform
format, including alternative formats
upon request; and

(ii) To the extent practicable, pro-
vided in a language that the parents can
understand.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6314)

[67 FR 71719, Dec. 2, 2002]

§ 200.28 Schoolwide program
components.

A schoolwide program must include
the following components:

(a) Schoolwide reform strategies. The
schoolwide program must incorporate re-
form strategies in the overall instructional
program. Those strategies must—

(1) Provide opportunities for all
students to meet the State’s proficient
and advanced levels of student academic
achievement;

(2)(i) Address the needs of all students
in the school, particularly the needs of
low-achieving students and those at
risk of not meeting the State’s student
academic achievement standards who
are members of the target population of
any program included in the schoolwide
program; and

(i1) Address how the school will deter-
mine if those needs have been met;

(3) Use effective methods and instruc-
tional practices that are based on scientifi-
cally based research, as defined in section
9101 of the ESEA, and that—

F-1017

Part 200: Title I Regulations

(i) Strengthen the core academic
program;

(ii) Provide an enriched and acceler-
ated curriculum;

(iii) Increase the amount and quality
of learning time, such as providing an
extended school year and before- and
after-school and summer programs and
opportunities;

(iv) Include strategies for meeting the
educational needs of historically under-
served populations; and

(v) Are consistent with, and are
designed to implement, State and local
improvement plans, if any.

(b) Instruction by highly qualified
teachers. A schoolwide program must
ensure instruction by highly qualified
teachers and provide ongoing profession-
al development. The schoolwide program
must—

(1) Include strategies to attract highly
qualified teachers, as defined in §200.56;

(2)(i) Provide high-quality and ongo-
ing professional development in accor-
dance with sections 1119 and 9101(34)
of the ESEA for teachers, principals,
paraprofessionals and, if appropriate, pu-
pil services personnel, parents, and other
staff, to enable all students in the school
to meet the State’s student academic
standards; and

(i1) Align professional development
with the State’s academic standards;

(3) Devote sufficient resources to
carry out effectively the professional
development activities described in para-
graph (b)(2) of this section; and

(4) Include teachers in professional
development activities regarding the
use of academic assessments described
in §200.2 to enable them to provide
information on, and to improve, the
achievement of individual students and
the overall instructional program.

(c) Parental involvement. (1) A school-
wide program must involve parents in the
planning, review, and improvement of the
schoolwide program plan.

(2) A schoolwide program must have
a parental involvement policy, consistent
with section 1118(b) of the ESEA, that—

(i) Includes strategies, such as family
literacy services, to increase parental
involvement in accordance with sections
1118(c) through (f) and 9101(32) of the
ESEA; and

(ii) Describes how the school will
provide individual student academic
assessment results, including an interpre-
tation of those results, to the parents of
students who participate in the academic
assessments required by §200.2.
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(d) Additional support. A schoolwide
program school must include activities to
ensure that students who experience diffi-
culty attaining the proficient or advanced
levels of academic achievement standards
required by §200.1 will be provided
with effective, timely additional support,
including measures to—

(1) Ensure that those students’ difficul-
ties are identified on a timely basis; and

(2) Provide sufficient information on
which to base effective assistance to those
students.

(e) Transition. A schoolwide program
in an elementary school must include
plans for assisting preschool students in
the successful transition from early child-
hood programs, such as Head Start, Even
Start, Early Reading First, or a preschool
program under IDEA or a State-run
preschool program, to the schoolwide
program.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6314)

[67 FR 71719, Dec. 2, 2002]

§200.29 Consolidation of funds in a
schoolwide program.

(a)(1) In addition to funds under sub-
part A of this part, a school may consoli-
date and use in its schoolwide program
Federal funds from any program adminis-
tered by the Secretary that is included in
the most recent notice published for this
purpose in theFederal Register.

(2) For purposes of §§200.25 through
200.29, the authority to consolidate funds
from other Federal programs also applies
to services provided to the school with
those funds.

(b)(1) Except as provided in para-
graphs (b)(2) and (c) of this section, a
school that consolidates and uses in a
schoolwide program funds from any other
Federal program administered by the
Secretary—

(1) Is not required to meet the statutory
or regulatory requirements of that pro-
gram applicable at the school level; but

(i1) Must meet the intent and purposes
of that program to ensure that the needs
of the intended beneficiaries of that pro-
gram are addressed.

(2) A school that chooses to consoli-
date funds from other Federal programs
must meet the requirements of those
programs relating to—

(i) Health;

(ii) Safety;

(iii) Civil rights;
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(iv) Student and parental participation
and involvement;

(v) Services to private school children;

(vi) Maintenance of effort;

(vii) Comparability of services;

(viii) Use of Federal funds to supple-
ment, not supplant non-Federal funds in
accordance with §200.25(d); and

(ix) Distribution of funds to SEAs or
LEAs.

(c) A school must meet the following
requirements if the school consolidates
and uses funds from these programs in its
schoolwide program:

(1) Migrant education. Before the
school chooses to consolidate in its
schoolwide program funds received under
part C of Title I of the ESEA, the school
must—

(i) Use these funds, in consultation
with parents of migratory children or
organizations representing those parents,
or both, first to meet the unique educa-
tional needs of migratory students that
result from the effects of their migratory
lifestyle, and those other needs that are
necessary to permit these students to
participate effectively in school, as identi-
fied through the comprehensive Statewide
needs assessment under §200.83; and

(ii) Document that these needs have
been met.

(2) Indian education. The school may
consolidate funds received under subpart
1 of part A of Title VII of the ESEA if the
parent committee established by the LEA
under section 7114(c)(4) of the ESEA ap-
proves the inclusion of these funds.

(3) Special education. (i) The school
may consolidate funds received under
part B of the IDEA.

(i1) However, the amount of funds
consolidated may not exceed the amount
received by the LEA under part B of
IDEA for that fiscal year, divided by the
number of children with disabilities in the
jurisdiction of the LEA, and multiplied by
the number of children with disabilities
participating in the schoolwide program.

(iii) The school may also consolidate
funds received under section 8003(d) of
the ESEA (Impact Aid) for children with
disabilities in a schoolwide program.

(iv) A school that consolidates funds
under part B of IDEA or section 8003(d)
of the ESEA may use those funds for
any activities under its schoolwide
program plan but must comply with all
other requirements of part B of IDEA,
to the same extent it would if it did not
consolidate funds under part B of IDEA
or section 8003(d) of the ESEA in the
schoolwide program.
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(d) A school that consolidates and uses
in a schoolwide program funds under
subpart A of this part or from any other
Federal program administered by the
Secretary—

(1) Is not required to maintain separate
fiscal accounting records, by program,
that identify the specific activities sup-
ported by those particular funds; but

(2) Must maintain records that demon-
strate that the schoolwide program, as a
whole, addresses the intent and purposes
of each of the Federal programs whose
funds were consolidated to support the
schoolwide program.

(e) Each State must—

(1) Encourage schools to consolidate
funds from other Federal, State, and local
sources in their schoolwide programs; and

(2) Modify or eliminate State fiscal
and accounting barriers so that schools
can easily consolidate funds from other
Federal, State, and local sources in their
schoolwide programs.

(Authority: 20 U.S.C. 6314, 1413(a)(s)(D),
6396(b), 7703(d), 7815(c))

[67 FR 71720, Dec. 2, 2002; 68 FR 1008, Jan.
8, 2003]

LEA AND ScHOOL IMPROVEMENT

§ 200.30 Local review.

(a) Each LEA receiving funds under
subpart A of this part must use the results
of the State assessment system described
in §200.2 to review annually the progress
of each school served under subpart A
of this part to determine whether the
school is making AYP in accordance with
§200.20.

(b)(1) In reviewing the progress of an
elementary or secondary school operating
a targeted assistance program, an LEA
may choose to review the progress of
only the students in the school who are
served, or are eligible for services, under
subpart A of this part.

(2) The LEA may exercise the option
under paragraph (b)(1) of this section so
long as the students selected for services
under the targeted assistance program are
those with the greatest need for special
assistance, consistent with the require-
ments of section 1115 of the ESEA.

(c)(1) To determine whether schools
served under subpart A of this part are
making AYP, an LEA also may use any
additional academic assessments or any
other academic indicators described in the
LEA’s plan.

(2)(i) The LEA may use these assess-
ments and indicators—
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(A) To identify additional schools for
school improvement or in need of correc-
tive action or restructuring; and

(B) To permit a school to make AYP
if, in accordance with §200.20(b), the
school also reduces the percentage of
a student group not meeting the State’s
proficient level of academic achievement
by at least 10 percent.

(i1) The LEA may not, with the excep-
tion described in paragraph (c)(2)(i)(B)
of this section, use these assessments
and indicators to reduce the number of,
or change the identity of, the schools
that would otherwise be identified for
school improvement, corrective action, or
restructuring if the LEA did not use these
additional indicators.

(d) The LEA must publicize and dis-
seminate the results of its annual progress
review to parents, teachers, principals,
schools, and the community.

(e) The LEA must review the ef-
fectiveness of actions and activities that
schools are carrying out under subpart
A of this part with respect to parental
involvement, professional development,
and other activities assisted under subpart
A of this part.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316(a) and (b))

[67 FR 71720, Dec. 2 2002]

§ 200.31 Opportunity to review
school-level data.

(a) Before identifying a school for
school improvement, corrective action,
or restructuring, an LEA must provide
the school with an opportunity to review
the school-level data, including academic
assessment data, on which the proposed
identification is based.

(b)(1) If the principal of a school
that an LEA proposes to identify for
school improvement, corrective action,
or restructuring believes, or a majority of
the parents of the students enrolled in the
school believe, that the proposed identi-
fication is in error for statistical or other
substantive reasons, the principal may
provide supporting evidence to the LEA.

(2) The LEA must consider the
evidence referred to in paragraph (b)(1)
of this section before making a final
determination.

(c) The LEA must make public a final
determination of the status of the school
with respect to identification not later
than 30 days after it provides the school
with the opportunity to review the data
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on which the proposed identification is
based.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316(b)(2))

[67 FR 71721, Dec. 2, 2002]

§ 200.32 Identification for school
improvement.

(a)(1)(1) An LEA must identify for
school improvement any elementary or
secondary school served under subpart
A of this part that fails, for two consecu-
tive years, to make AYP as defined under
§§200.13 through 200.20.

(ii) In identifying schools for improve-
ment, an LEA—

(A) May base identification on
whether a school did not make AYP
because it did not meet the annual
measurable objectives for the same
subject or meet the same other academic
indicator for two consecutive years; but

(B) May not limit identification to
those schools that did not make AYP
only because they did not meet the an-
nual measurable objectives for the same
subject or meet the same other academic
indicator for the same subgroup under
§200.13(b)(7)(ii) for two consecutive
years.

(2) The LEA must make the identifica-
tion described in paragraph (a)(1) of this
section before the beginning of the school
year following the year in which the LEA
administered the assessments that resulted
in the school’s failure to make AYP for a
second consecutive year.

(b)(1) An LEA must treat any school
that was in the first year of school im-
provement status on January 7, 2002 as
a school that is in the first year of school
improvement under §200.39 for the
2002-2003 school year.

(2) Not later than the first day of the
2002-2003 school year, the LEA must, in
accordance with §200.44, provide public
school choice to all students in the school.

(c)(1) An LEA must treat any school
that was identified for school improve-
ment for two or more consecutive years
on January 7, 2002 as a school that is in
its second year of school improvement
under §200.39 for the 2002-2003 school
year.

(2) Not later than the first day of the
2002-2003 school year, the LEA must—

(1) In accordance with §200.44, pro-
vide public school choice to all students
in the school; and

(i1) In accordance with §200.45,
make available supplemental educational
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services to eligible students who remain
in the school.

(d) An LEA may remove from
improvement status a school otherwise
subject to the requirements of paragraphs
(b) or (c) of this section if, on the basis of
assessments the LEA administers during
the 2001-2002 school year, the school
makes AYP for a second consecutive year.

(e)(1) An LEA may, but is not required
to, identify a school for improvement
if, on the basis of assessments the LEA
administers during the 2001-2002 school
year, the school fails to make AYP for a
second consecutive year.

(2) An LEA that does not identify
such a school for improvement, however,
must count the 2001-2002 school year as
the first year of not making AYP for the
purpose of subsequent identification deci-
sions under paragraph (a) of this section.

(f) If an LEA identifies a school for
improvement after the beginning of the
school year following the year in which
the LEA administered the assessments
that resulted in the school’s failure to
make AYP for a second consecutive
year—

(1) The school is subject to the re-
quirements of school improvement under
§200.39 immediately upon identification,
including the provision of public school
choice; and

(2) The LEA must count that school
year as a full school year for the purposes
of subjecting the school to additional
improvement measures if the school
continues to fail to make AYP.

(Authority: 20 U.S.C. 6316)

[67 FR 71721, Dec. 2, 2002; as amended at 73
FR 64510, Oct. 29, 2008]

§ 200.33 Identification for corrective
action.

(a) If a school served by an LEA under
subpart A of this part fails to make AYP
by the end of the second full school year
after the LEA has identified the school
for improvement under §200.32(a) or (b),
or by the end of the first full school year
after the LEA has identified the school for
improvement under §200.32(c), the LEA
must identify the school for corrective
action under §200.42.

(b) If a school was subject to correc-
tive action on January 7, 2002, the LEA
must—

(1) Treat the school as a school identi-
fied for corrective action under §200.42
for the 2002-2003 school year; and

(2) Not later than the first day of the
2002-2003 school year—
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(1) In accordance with §200.44, pro-
vide public school choice to all students
in the school;

(ii) In accordance with §200.45, make
available supplemental educational ser-
vices to eligible students who remain in
the school; and

(iii) Take corrective action under
§200.42.

(c) An LEA may remove from correc-
tive action a school otherwise subject to
the requirements of paragraphs (a) or (b)
of this section if, on the basis of assess-
ments administered by the LEA during
the 2001-2002 school year, the school
makes AYP for a second consecutive year.

(Approved by the Office of Management and
Budget under control number 1810-0576)

(Authority: 20 U.S.C. 6316)

[67 FR 71721, Dec. 2, 2002]

§ 200.34 Identification for
restructuring.

(a) If a school continues to fail to
make AYP after one full school year of
corrective action under §200.42, the LEA
must prepare a restructuring plan for the
school and make arrangements to imple-
ment the plan.

(b) If the school continues to fail to
make AYP, the LEA must implement
the restructuring plan no later than the
beginning of the school year following
the year in which the LEA developed the
restructuring plan under paragraph (a) of
this section.

(Approved by the Office of Management and
Budget under control number 1810-0576)

(Authority: 20 U.S.C. 6316(b)(8))

[67 FR 71721, Dec. 2, 2002]

§ 200.35 Delay and removal.

(a) Delay. (1) An LEA may delay, for
a period not to exceed one year, imple-
mentation of requirements under the sec-
ond year of school improvement, under
corrective action, or under restructuring
if—

(i) The school makes AYP for one
year; or

(ii) The school’s failure to make AYP
is due to exceptional or uncontrollable
circumstances, such as a natural disaster
or a precipitous and unforeseen decline
in the financial resources of the LEA or
school.

(2) The LEA may not take into ac-
count a period of delay under paragraph
(a) of this section in determining the num-
ber of consecutive years of the school’s
failure to make AYP.
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(3) Except as provided in paragraph
(b) of this section, the LEA must subject
the school to further actions as if the
delay never occurred.

(b) Removal. If any school identified
for school improvement, corrective ac-
tion, or restructuring makes AYP for two
consecutive school years, the LEA may
not, for the succeeding school year—

(1) Subject the school to the require-
ments of school improvement, corrective
action, or restructuring; or

(2) Identify the school for improve-
ment.

(Authority: 20 U.S.C. 6316(b))

[67 FR 71721, Dec. 2, 2002]

§200.36 Communication with
parents.

(a) Throughout the school improve-
ment process, the State, LEA, or school
must communicate with the parents of
each child attending the school.

(b) The State, LEA, or school must
ensure that, regardless of the method
or media used, it provides the informa-
tion required by §§200.37 and 200.38 to
parents—

(1) In an understandable and uniform
format, including alternative formats
upon request; and

(2) To the extent practicable, in a lan-
guage that parents can understand.

(c) The State, LEA, or school must
provide information to parents—

(1) Directly, through such means as
regular mail or e-mail, except that if a
State does not have access to individual
student addresses, it may provide infor-
mation to the LEA or school for distribu-
tion to parents; and

(2) Through broader means of dissem-
ination such as the Internet, the media,
and public agencies serving the student
population and their families.

(d) All communications must respect
the privacy of students and their families.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316)

[67 FR 71721, Dec. 2, 2002]

§ 200.37 Notice of identification for
improvement, corrective action, or
restructuring.

(a) If an LEA identifies a school for
improvement or subjects the school to
corrective action or restructuring, the
LEA must, consistent with the require-
ments of §200.36, promptly notify the
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parent or parents of each child enrolled in
the school of this identification.

(b) The notice referred to in paragraph
(a) of this section must include the fol-
lowing:

(1) An explanation of what the
identification means, and how the school
compares in terms of academic achieve-
ment to other elementary and secondary
schools served by the LEA and the SEA
involved.

(2) The reasons for the identification.

(3) An explanation of how parents
can become involved in addressing the
academic issues that led to identification.

(4)(1) An explanation of the parents’
option to transfer their child to another
public school, including the provision of
transportation to the new school, in ac-
cordance with §200.44.

(ii) The explanation of the parents’
option to transfer must include, at a
minimum, information on the academic
achievement of the school or schools to
which the child may transfer.

(iii) The explanation may include oth-
er information on the school or schools to
which the child may transfer, such as—

(A) A description of any special aca-
demic programs or facilities;

(B) The availability of before- and
after-school programs;

(C) The professional qualifications of
teachers in the core academic subjects;
and

(D) A description of parental involve-
ment opportunities.

(iv) The explanation of the available
school choices must be made sufficiently
in advance of, but no later than 14 cal-
endar days before, the start of the school
year so that parents have adequate time
to exercise their choice option before the
school year begins.

(5)(1) If the school is in its second year
of improvement or subject to corrective
action or restructuring, a notice explain-
ing how parents can obtain supplemental
educational services for their child in
accordance with §200.45.

(ii) The annual notice of the avail-
ability of supplemental educational
services must include, at a minimum, the
following:

(A) The identity of approved provid-
ers of those services available within the
LEA, including providers of technology-
based or distance-learning supplemental
educational services, and providers that
make services reasonably available in
neighboring LEAs.

(B) A brief description of the services,
qualifications, and demonstrated
effectiveness of the providers referred to
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in paragraph (b)(5)(ii)(A) of this section,
including an indication of those provid-
ers who are able to serve students with
disabilities or limited English proficient
students.

(C) An explanation of the benefits
of receiving supplemental educational
services.

(ii1) The annual notice of the availabil-
ity of supplemental educational services
must be—

(A) Clear and concise; and

(B) Clearly distinguishable from the
other information sent to parents under
this section.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316)

[67 FR 71721, Dec. 2, 2002; as amended at 73
FR 64510-64511, Oct. 29, 2008]

§ 200.38 Information about action
taken.

(a) An LEA must publish and dis-
seminate to the parents of each student
enrolled in the school, consistent with
the requirements of §200.36, and to the
public information regarding any action
taken by a school and the LEA to address
the problems that led to the LEA’s iden-
tification of the school for improvement,
corrective action, or restructuring.

(b) The information referred to in
paragraph (a) of this section must include
the following:

(1) An explanation of what the school
is doing to address the problem of low
achievement.

(2) An explanation of what the LEA or
SEA is doing to help the school address
the problem of low achievement.

(3) If applicable, a description of
specific corrective actions or restructuring
plans.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316(b))

[67 FR 71721, Dec. 2, 2002]

§ 200.39 Responsibilities result-
ing from identification for school
improvement.

(a) If an LEA identifies a school for
school improvement under §200.32—

(1) The LEA must—

(1) Not later than the first day of the
school year following identification, with
the exception described in §200.32(f),
provide all students enrolled in the school
with the option to transfer, in accordance
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with §200.44, to another public school
served by the LEA; and

(i1) Ensure that the school receives
technical assistance in accordance with
§200.40; and

(2) The school must develop or revise
a school improvement plan in accordance
with §200.41.

(b) If a school fails to make AYP by
the end of the first full school year after
the LEA has identified it for improvement
under §200.32, the LEA must—

(1) Continue to provide all students
enrolled in the school with the option to
transfer, in accordance with §200.44, to
another public school served by the LEA;

(2) Continue to ensure that the school
receives technical assistance in accor-
dance with §200.40; and

(3) Make available supplemental
educational services in accordance with
§200.45.

(c) (1) Except as provided in para-
graph (c)(2) of this section, the LEA must
prominently display on its Web site, in
a timely manner to ensure that parents
have current information, the following
information regarding the LEA’s imple-
mentation of the public school choice
and supplemental educational services
requirements of the Act and this part:

(1) Beginning with data from the 2007-
2008 school year and for each subsequent
school year, the number of students
who were eligible for and the number of
students who participated in public school
choice.

(ii) Beginning with data from the
2007-2008 school year and for each
subsequent school year, the number of
students who were eligible for and the
number of students who participated in
supplemental educational services.

(iii) For the current school year, a
list of supplemental educational services
providers approved by the State to serve
the LEA and the locations where services
are provided.

(iv) For the current school year, a list
of available schools to which students
eligible to participate in public school
choice may transfer.

(2) If the LEA does not have its own
Web site, the SEA must include on the
SEA’s Web site the information required
in paragraph (c)(1) of this section for the
LEA.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316(b))

[67 FR 71721, Dec. 2, 2002; as amended 73
FR 64511, Oct. 29, 2008]
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§ 200.40 Technical assistance.

(a) An LEA that identifies a school
for improvement under §200.32 must
ensure that the school receives technical
assistance as the school develops and
implements its improvement plan under
§200.41 and throughout the plan’s dura-
tion.

(b) The LEA may arrange for the
technical assistance to be provided by one
or more of the following:

(1) The LEA through the statewide
system of school support and recogni-
tion described under section 1117 of the
ESEA.

(2) The SEA.

(3) An institution of higher educa-
tion that is in full compliance with all of
the reporting provisions of Title II of the
Higher Education Act of 1965.

(4) A private not-for-profit organiza-
tion, a private for-profit organization, an
educational service agency, or another
entity with experience in helping schools
improve academic achievement.

(c) The technical assistance must
include the following:

(1) Assistance in analyzing data from
the State assessment system, and other
examples of student work, to identify and
develop solutions to problems in—

(1) Instruction;

(i1) Implementing the requirements
for parental involvement and professional
development under this subpart; and

(ii1) Implementing the school plan,
including LEA- and school-level respon-
sibilities under the plan.

(2) Assistance in identifying and
implementing professional development
and instructional strategies and meth-
ods that have proved effective, through
scientifically based research, in address-
ing the specific instructional issues that
caused the LEA to identify the school for
improvement.

(3) Assistance in analyzing and revis-
ing the school’s budget so that the school
allocates its resources more effectively to
the activities most likely to—

(i) Increase student academic achieve-
ment; and

(i1) Remove the school from school
improvement status.

(d) Technical assistance provided
under this section must be based on scien-
tifically based research.

(Authority: 20 U.S.C. 6316(b)(4))

[67 FR 71723, Dec. 2, 2002]
§200.41 School improvement plan.

(a)(1) Not later than three months
after an LEA has identified a school for
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improvement under §200.32, the school
must develop or revise a school improve-
ment plan for approval by the LEA.

(2) The school must consult with
parents, school staff, the LEA, and out-
side experts in developing or revising its
school improvement plan.

(b) The school improvement plan must
cover a 2-year period.

(c) The school improvement plan
must—

(1) Specity the responsibilities of the
school, the LEA, and the SEA serving
the school under the plan, including the
technical assistance to be provided by the
LEA under §200.40;

(2)(i) Incorporate strategies, grounded
in scientifically based research, that
will strengthen instruction in the core
academic subjects at the school and ad-
dress the specific academic issues that
caused the LEA to identify the school for
improvement; and

(i1) May include a strategy for imple-
menting a comprehensive school reform
model described in section 1606 of the
ESEA;

(3) With regard to the school’s
core academic subjects, adopt poli-
cies and practices most likely to ensure
that all groups of students described in
§200.13(b)(7) and enrolled in the school
will meet the State’s proficient level of
achievement, as measured by the State’s
assessment system, not later than the
2013-2014 school year;

(4) Establish measurable goals that—

(1) Address the specific reasons for
the school’s failure to make adequate
progress; and

(i1) Promote, for each group of
students described in §200.13(b)(7) and
enrolled in the school, continuous and
substantial progress that ensures that all
these groups meet the State’s annual mea-
surable objectives described in §200.18;

(5) Provide an assurance that the
school will spend not less than 10 percent
of the allocation it receives under subpart
A of this part for each year that the school
is in school improvement status, for the
purpose of providing high-quality profes-
sional development to the school’s teach-
ers, principal, and, as appropriate, other
instructional staff, consistent with section
9101(34) of the ESEA, that—

(i) Directly addresses the academic
achievement problem that caused the
school to be identified for improvement;

(ii) Is provided in a manner that af-
fords increased opportunity for participat-
ing in that professional development; and

(iii) Incorporates teacher mentoring
activities or programs;
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(6) Specify how the funds described
in paragraph (c)(5) of this section will be
used to remove the school from school
improvement status;

(7) Describe how the school will
provide written notice about the identifi-
cation to parents of each student enrolled
in the school;

(8) Include strategies to promote
effective parental involvement at the
school; and

(9) As appropriate, incorporate activi-
ties before school, after school, during the
summer, and during any extension of the
school year.

(d)(1) Within 45 days of receiving
a school improvement plan, the LEA
must—

(i) Establish a peer-review process to
assist with review of the plan;

(ii) Promptly review the plan;

(iii) Work with the school to make any
necessary revisions; and

(iv) Approve the plan if it meets the
requirements of this section.

(2) The LEA may condition approval
of the school improvement plan on—

(1) Inclusion of one or more of the cor-
rective actions specified in §200.42; or

(ii) Feedback on the plan from parents
and community leaders.

(e) A school must implement its
school improvement plan immediately on
approval of the plan by the LEA.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316(b)(3))

[67 FR 71723, Dec. 2, 2002]

§ 200.42 Corrective action.

(a) Definition. “Corrective action”
means action by an LEA that—

(1) Substantially and directly responds
to—

(1) The consistent academic failure of
a school that led the LEA to identity the
school for corrective action; and

(ii) Any underlying staffing, curricu-
lum, or other problems in the school;

(2) Is designed to increase substan-
tially the likelihood that each group of
students described in §200.13(b)(7) and
enrolled in the school will meet or exceed
the State’s proficient levels of achieve-
ment as measured by the State assessment
system; and

(3) Is consistent with State law.

(b) Requirements. If an LEA identifies
a school for corrective action, in accor-
dance with §200.33, the LEA must do the
following:
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(1) Continue to provide all students
enrolled in the school with the option to
transfer to another public school in ac-
cordance with §200.44.

(2) Continue to ensure that the school
receives technical assistance consistent
with the requirements of §200.40.

(3) Make available supplemental
educational services in accordance with
§200.45.

(4) Take at least one of the following
corrective actions:

(i) Replace the school staff who are
relevant to the school’s failure to make
AYP.

(i1) Institute and fully implement a
new curriculum, including the provision
of appropriate professional development
for all relevant staff, that—

(A) Is grounded in scientifically based
research; and

(B) Offers substantial promise of
improving educational achievement for
low-achieving students and of enabling
the school to make AYP.

(iii) Significantly decrease manage-
ment authority at the school level.

(iv) Appoint one or more outside
experts to advise the school on—

(A) Revising the school improvement
plan developed under §200.41 to address
the specific issues underlying the school’s
continued failure to make AYP and result-
ing in identification for corrective action;
and

(B) Implementing the revised im-
provement plan.

(v) Extend for that school the length
of the school year or school day.

(vi) Restructure the internal organiza-
tion of the school.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316(b)(7))

[67 FR 71723, Dec. 2, 2002]

§ 200.43 Restructuring.

(a) Definition. “Restructuring” means
a major reorganization of a school’s gov-
ernance arrangement by an LEA that—

(1) Makes fundamental reforms to
improve student academic achievement in
the school;

(2) Has substantial promise of en-
abling the school to make AYP as defined
under §§200.13 through 200.20;

(3) Is consistent with State law;

(4) Is significantly more rigorous and
comprehensive than the corrective action
that the LEA implemented in the school
under §200.42, unless the school has
begun to implement one of the options in
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paragraph (b)(3) of this section as a cor-
rective action; and

(5) Addresses the reasons why the
school was identified for restructuring in
order to enable the school to exit restruc-
turing as soon as possible.

(b) Requirements. If the LEA identifies
a school for restructuring in accordance
with §200.34, the LEA must do the fol-
lowing:

(1) Continue to provide all students
enrolled in the school with the option to
transfer to another public school in ac-
cordance with §200.44.

(2) Make available supplemental
educational services in accordance with
§200.45.

(3) Prepare a plan to carry out one
of the following alternative governance
arrangements:

(1) Reopen the school as a public
charter school.

(ii) Replace all or most of the school
staff (which may include, but may not
be limited to, replacing the principal)
who are relevant to the school’s failure to
make AYP.

(iii) Enter into a contract with an
entity, such as a private management
company, with a demonstrated record of
effectiveness, to operate the school as a
public school.

(iv) Turn the operation of the school
over to the SEA, if permitted under State
law and agreed to by the State.

(v) Any other major restructuring of
a school’s governance arrangement that
makes fundamental reforms, such as
significant changes in the school’s staff-
ing and governance, in order to improve
student academic achievement in the
school and that has substantial promise
of enabling the school to make AYP. The
major restructuring of a school’s gover-
nance may include replacing the principal
so long as this change is part of a broader
reform effort.

(4) Provide to parents and teachers—

(1) Prompt notice that the LEA has
identified the school for restructuring; and

(ii) An opportunity for parents and
teachers to—

(A) Comment before the LEA takes
any action under a restructuring plan; and

(B) Participate in the development of
any restructuring plan.

(¢) Implementation. (1) If a school
continues to fail to make AYP, the LEA
must—

(1) Implement the restructuring plan
no later than the beginning of the school
year following the year in which the LEA
developed the restructuring plan under
paragraph (b)(3) of this section; and

© Thompson Publishing Group, Inc.

(ii) Continue to offer public school
choice and supplemental educational
services in accordance with §§200.44 and
200.45.

(2) An LEA is no longer required to
carry out the requirements of paragraph
(c)(1) of this section if the restructured
school makes AYP for two consecutive
school years.

(d) Rural schools. On request, the
Secretary will provide technical assis-
tance for developing and carrying out a
restructuring plan to any rural LEA—

(1) That has fewer than 600 students
in average daily attendance at all of its
schools; and

(2) In which all of the schools have
a School Locale Code of 7 or 8, as
determined by the National Center for
Education Statistics.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316(b)(8))

[67 FR 71723, Dec. 2, 2002; as amended at 73
FR 64511, Oct. 29, 2008]

§ 200.44 Public school choice.

(a) Requirements. (1) In the case of
a school identified for school improve-
ment under §200.32, for corrective
action under §200.33, or for restructuring
under §200.34, the LEA must provide all
students enrolled in the school with the
option to transfer to another public school
served by the LEA.

(2) The LEA must offer this option,
through the notice required in §200.37, so
that students may transfer in the school
year following the school year in which
the LEA administered the assessments
that resulted in its identification of the
school for improvement, corrective
action, or restructuring.

(3) The schools to which students may
transfer under paragraph (a)(1) of this
section—

(i) May not include schools that—

(A) The LEA has identified for
improvement under §200.32, corrective
action under §200.33, or restructuring
under §200.34; or

(B) Are persistently dangerous as
determined by the State; and

(i1) May include one or more public
charter schools.

(4) If more than one school meets the
requirements of paragraph (a)(3) of this
section, the LEA must—

(i) Provide to parents of students
eligible to transfer under paragraph (a)(1)
of this section a choice of more than one
such school; and
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(ii) Take into account the parents’
preferences among the choices offered
under paragraph (a)(4)(i) of this section.

(5) The LEA must offer the option to
transfer described in this section unless it
is prohibited by State law in accordance
with paragraph (b) of this section.

(6) Except as described in §§200.32(d)
and 200.33(c), if a school was in school
improvement or subject to corrective
action before January 8, 2002, the State
must ensure that the LEA provides a
public school choice option in accordance
with paragraph (a)(1) of this section not
later than the first day of the 2002-2003
school year.

(b) Limitation on State law prohibi-
tion. An LEA may invoke the State
law prohibition on choice described in
paragraph (a)(5) of this section only if
the State law prohibits choice through
restrictions on public school assignments
or the transfer of students from one public
school to another public school.

(¢) Desegregation plans. (1) If an LEA
is subject to a desegregation plan, wheth-
er that plan is voluntary, court-ordered, or
required by a Federal or State administra-
tive agency, the LEA is not exempt from
the requirement in paragraph (a)(1) of this
section.

(2) In determining how to provide
students with the option to transfer to
another school, the LEA may take into
account the requirements of the desegre-
gation plan.

(3) If the desegregation plan forbids
the LEA from offering the transfer option
required under paragraph (a)(1) of this
section, the LEA must secure appropriate
changes to the plan to permit compliance
with paragraph (a)(1) of this section.

(d) Capacity. An LEA may not use
lack of capacity to deny students the op-
tion to transfer under paragraph (a)(1) of
this section.

(e) Priority. (1) In providing students
the option to transfer to another public
school in accordance with paragraph
(a)(1) of this section, the LEA must give
priority to the lowest-achieving students
from low-income families.

(2) The LEA must determine family
income on the same basis that the LEA
uses to make allocations to schools under
subpart A of this part.

(f) Status. Any public school to which
a student transfers under paragraph
(a)(1) of this section must ensure that the
student is enrolled in classes and other ac-
tivities in the school in the same manner
as all other students in the school.
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(g) Duration of transfer. (1) If a stu-
dent exercises the option under paragraph
(a)(1) of this section to transfer to another
public school, the LEA must permit the
student to remain in that school until the
student has completed the highest grade
in the school.

(2) The LEA’s obligation to provide
transportation for the student may be
limited under the circumstances described
in paragraph (i) of this section and in
§200.48.

(h) No eligible schools within an LEA.
If all public schools to which a student
may transfer within an LEA are identi-
fied for school improvement, corrective
action, or restructuring, the LEA—

(1) Must, to the extent practicable,
establish a cooperative agreement for a
transfer with one or more other LEAs in
the area; and

(2) May offer supplemental educa-
tional services to eligible students under
§200.45 in schools in their first year of
school improvement under §200.39.

(1) Transportation. (1) If a student ex-
ercises the option under paragraph (a)(1)
of this section to transfer to another pub-
lic school, the LEA must, consistent with
§200.48, provide or pay for the student’s
transportation to the school.

(2) The limitation on funding in
§200.48 applies only to the provision of
choice-related transportation, and does
not affect in any way the basic obliga-
tion to provide an option to transfer as
required by paragraph (a) of this section.

(3) The LEA’s obligation to provide
transportation for the student ends at
the end of the school year in which the
school from which the student transferred
is no longer identified by the LEA for
school improvement, corrective action, or
restructuring.

(j) Students with disabilities and
students covered under Section 504 of the
Rehabilitation Act of 1973 (Section 504).
For students with disabilities under the
IDEA and students covered under Section
504, the public school choice option must
provide a free appropriate public educa-
tion as that term is defined in section
602(8) of the IDEA or 34 CFR 104.33,
respectively.

(Authority: 20 U.S.C. 6316)

[67 FR 71723, Dec. 2, 2002; as amended at 73
FR 64511, Oct. 29, 2008]

§ 200.45 Supplemental educational
services.

(a) Definition. “‘Supplemental edu-
cational services” means tutoring and
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other supplemental academic enrichment
services that are—

(1) In addition to instruction provided
during the school day;

(2) Specifically designed to—

(i) Increase the academic achievement
of eligible students as measured by the
State’s assessment system; and

(i1) Enable these children to attain
proficiency in meeting State academic
achievement standards; and

(3) Of high quality and research-
based.

(b) Eligibility. (1) Only students from
low-income families are eligible for
supplemental educational services.

(2) The LEA must determine family
income on the same basis that the LEA
uses to make allocations to schools under
subpart A of this part.

(¢) Requirement. (1) If an LEA
identifies a school for a second year of
improvement under §200.32, corrective
action under §200.33, or restructuring un-
der §200.34, the LEA must arrange, con-
sistent with paragraph (d) of this section,
for each eligible student in the school to
receive supplemental educational services
from a State-approved provider selected
by the student’s parents.

(2) Except as described in §§200.32(d)
and 200.33(c), if a school was in school
improvement status for two or more
consecutive school years or subject to
corrective action on January 7, 2002, the
State must ensure that the LEA makes
available, consistent with paragraph (d)
of this section, supplemental educational
services to all eligible students not later
than the first day of the 2002—-2003 school
year.

(3) The LEA must, consistent with
§200.48, continue to make available
supplemental educational services to eli-
gible students until the end of the school
year in which the LEA is making those
services available.

(4)(i) At the request of an LEA, the
SEA may waive, in whole or in part, the
requirement that the LEA make available
supplemental educational services if the
SEA determines that—

(A) None of the providers of those
services on the list approved by the SEA
under §200.47 makes those services
available in the area served by the LEA
or within a reasonable distance of that
area; and

(B) The LEA provides evidence that
it is not otherwise able to make those
services available.

(i1) The SEA must notify the LEA,
within 30 days of receiving the LEA’s
request for a waiver under paragraph (c)
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(4)(i) of this section, whether it approves
or disapproves the request and, if it disap-
proves, the reasons for the disapproval, in
writing.

(iii) An LEA that receives a waiver
must renew its request for that waiver on
an annual basis.

(d) Priority. If the amount of funds
available for supplemental educational
services is insufficient to provide services
to each student whose parents request
these services, the LEA must give priority
to the lowest-achieving students.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316)

[67 FR 71723, Dec. 2, 2002]

§ 200.46 LEA responsibilities for sup-
plemental educational services.

(a) If an LEA is required to make
available supplemental educational ser-
vices under §200.39(b)(3), §200.42(b)(3),
or §200.43(b)(2), the LEA must do the
following:

(1) Provide the annual notice to par-
ents described in §200.37(b)(5).

(2) If requested, assist parents in
choosing a provider from the list of ap-
proved providers maintained by the SEA.

(3) Apply fair and equitable proce-
dures for serving students if the number
of spaces at approved providers is not
sufficient to serve all eligible students
whose parents request services consistent
with §200.45.

(4) Ensure that eligible students with
disabilities under IDEA and students cov-
ered under Section 504 receive appropri-
ate supplemental educational services and
accommodations in the provision of those
services.

(5) Ensure that eligible students who
have limited English proficiency receive
appropriate supplemental educational
services and language assistance in the
provision of those services.

(6) Not disclose to the public, without
the written permission of the student’s
parents, the identity of any student who
is eligible for, or receiving, supplemental
educational services.

(b)(1) In addition to meeting the
requirements in paragraph (a) of this sec-
tion, the LEA must enter into an agree-
ment with each provider selected by a
parent or parents.

(2) The agreement must—

(i) Require the LEA to develop, in
consultation with the parents and the
provider, a statement that includes—
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(A) Specific achievement goals for the
student;

(B) A description of how the student’s
progress will be measured; and

(C) A timetable for improving
achievement;

(ii) Describe procedures for regularly
informing the student’s parents and teach-
ers of the student’s progress;

(ii1) Provide for the termination of
the agreement if the provider is unable to
meet the goals and timetables specified in
the agreement;

(iv) Specity how the LEA will pay the
provider; and

(v) Prohibit the provider from disclos-
ing to the public, without the written
permission of the student’s parents, the
identity of any student who is eligible for,
or receiving, supplemental educational
services.

(3) In the case of a student with dis-
abilities under IDEA or a student covered
under Section 504, the provisions of
the agreement referred to in paragraph
(b)(2)(i) of this section must be consistent
with the student’s individualized educa-
tion program under section 614(d) of
the IDEA or the student’s individualized
services under Section 504.

(4) The LEA may not pay the provider
for religious worship or instruction.

(c) If State law prohibits an SEA from
carrying out one or more of its respon-
sibilities under §200.47 with respect
to those who provide, or seek approval
to provide, supplemental educational
services, each LEA must carry out those
responsibilities with respect to its students
who are eligible for those services.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316(e))

[67 FR 71725, Dec. 2, 2002]

§ 200.47 SEA responsibilities for sup-
plemental educational services.

(a) If one or more LEAS in a State are
required to make available supplemental
educational services under §200.39(b)(3),
§200.42(b)(3), or §200.43(b)(2), the SEA
for that State must do the following:

(1)(i) In consultation with affected
LEAs, parents, teachers, and other inter-
ested members of the public, promote
participation by as many providers as
possible.

(i) This promotion must include—

(A) Annual notice to potential provid-
ers of—

(1) The opportunity to provide supple-
mental educational services; and
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(2) Procedures for obtaining the
SEA’s approval to be a provider of those
services; and

(B) Posting on the SEA’s Web site, for
each LEA—

(1) The amount equal to 20 percent
of the LEA’s Title I, Part A allocation
available for choice-related transportation
and supplemental educational services, as
required in §200.48(a)(2); and

(2) The per-child amount for supple-
mental educational services calculated
under §200.48(c)(1).

(2) Consistent with paragraph (b) of
this section, develop and apply to poten-
tial providers objective criteria.

(3)(i) Maintain by LEA an updated
list of approved providers, including any
technology-based or distance-learning
providers, from which parents may select;
and

(ii) Indicate on the list those provid-
ers that are able to serve students with
disabilities or limited English proficient
students.

(4) Consistent with paragraph (c) of
this section, develop, implement, and
publicly report on standards and tech-
niques for—

(i) Monitoring the quality and effec-
tiveness of the services offered by each
approved provider;

(i1) Withdrawing approval from a
provider that fails, for two consecutive
years, to contribute to increasing the aca-
demic proficiency of students receiving
supplemental educational services from
that provider; and

(iii) Monitoring LEAs’ implementa-
tion of the supplemental educational
services requirements of the Act and this
part.

(5) Ensure that eligible students with
disabilities under IDEA and students cov-
ered under Section 504 receive appropri-
ate supplemental educational services and
accommodations in the provision of those
services.

(6) Ensure that eligible students who
have limited English proficiency receive
appropriate supplemental educational
services and language assistance in the
provision of those services.

(b) Standards for approving providers.
(1) As used in this section and in §200.46,
“provider” means a non-profit entity, a
for-profit entity, an LEA, an educational
service agency, a public school, includ-
ing a public charter school, or a private
school that—

(i) Has a demonstrated record of ef-
fectiveness in increasing the academic
achievement of students in subjects
relevant to meeting the State’s academic
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content and student achievement stan-
dards described under §200.1;

(ii) Is capable of providing supple-
mental educational services that are
consistent with the instructional program
of the LEA and with the State academic
content standards and State student
achievement standards described under
§200.1;

(iii) Is financially sound; and

(iv) In the case of—

(A) A public school, has not been
identified under §§200.32, 200.33, or
200.34; or

(B) An LEA, has not been identified
under §200.50(d) or (e).

(2) In order for the SEA to include a
provider on the State list, the provider
must agree to—

(1)(A) Provide parents of each student
receiving supplemental educational
services and the appropriate LEA with
information on the progress of the student
in increasing achievement; and

(B) This information must be in an un-
derstandable and uniform format, includ-
ing alternative formats upon request, and,
to the extent practicable, in a language
that the parents can understand;

(ii) Ensure that the instruction the pro-
vider gives and the content the provider
uses—

(A) Are consistent with the instruction
provided and the content used by the LEA
and the SEA;

(B) Are aligned with State academic
content and student academic achieve-
ment standards;

(C) Are of high quality, research-
based, and specifically designed to
increase the academic achievement of
eligible children; and

(D) Are secular, neutral, and nonideo-
logical; and

(iii) Meet all applicable Federal, State,
and local health, safety, and civil rights
laws.

(3) In approving a provider, the SEA
must consider, at a minimum—

(i) Information from the provider on
whether the provider has been removed
from any State’s approved provider list;

(ii) Parent recommendations or results
from parent surveys, if any, regarding the
success of the provider’s instructional
program in increasing student achieve-
ment; and

(iii) Evaluation results, if any, demon-
strating that the instructional program has
improved student achievement.

(4) As a condition of approval, a State
may not require a provider to hire only
staff who meet the requirements under
§§200.55 and 200.56.

December 2008



Part 200: Title I Regulations

(c) Standards for monitoring approved
providers. To monitor the quality and
effectiveness of services offered by an
approved provider in order to inform the
renewal or the withdrawal of approval of
the provider—

(1) An SEA must examine, at a
minimum, evidence that the provider’s
instructional program—

(i) Is consistent with the instruction
provided and the content used by the LEA
and the SEA;

(ii) Addresses students’ individual
needs as described in students’ supple-
mental educational services plans under
§200.46(b)(2)(1);

(iii) Has contributed to increasing
students’ academic proficiency; and

(iv) Is aligned with the State’s
academic content and student academic
achievement standards; and

(2) The SEA must also consider infor-
mation, if any, regarding—

(i) Parent recommendations or results
from parent surveys regarding the success
of the provider’s instructional program in
increasing student achievement; and

(i1) Evaluation results demonstrat-
ing that the instructional program has
improved student achievement.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316(e))

[67 FR 71725, Dec. 2, 2002; as amended at 73
FR 64511-64512, Oct. 29, 2008]

§ 200.48 Funding for choice-related
transportation and supplemental edu-
cational services.

(a) Amounts required. (1) To pay for
choice-related transportation and supple-
mental educational services required
under section 1116 of the ESEA, an LEA
may use—

(1) Funds allocated under subpart A of
this part;

(ii) Funds, where allowable, from
other Federal education programs; and

(iii) State, local, or private resources.

(2) Unless a lesser amount is needed,
the LEA must spend an amount equal to
20 percent of its allocation under subpart
A of this part (“20 percent obligation™)
to—

(i) Provide, or pay for, transportation
of students exercising a choice option
under §200.44;

(i1) Satisfy all requests for supplemen-
tal educational services under §200.45; or

(iii) Pay for both paragraph (a)(2)(i)
and (ii) of this section, except that—
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(A) The LEA must spend a minimum
of an amount equal to 5 percent of its
allocation under subpart A of this part on
transportation under paragraph (a)(2)(i)
of this section and an amount equal to 5
percent of its allocation under subpart A
of this part for supplemental educational
services under paragraph (a)(2)(ii) of this
section, unless lesser amounts are needed
to meet the requirements of §§200.44 and
200.45;

(B) The LEA may not include costs
for administration or transportation
incurred in providing supplemental edu-
cational services, or administrative costs
associated with the provision of public
school choice options under §200.44, in
the amounts required under paragraph (a)
(2) of this section; and

(C) The LEA may count in the amount
the LEA is required to spend under
paragraph (a) of this section its costs for
outreach and assistance to parents con-
cerning their choice to transfer their child
or to request supplemental educational
services, up to an amount equal to 0.2
percent of its allocation under subpart 2
of part A of Title I of the Act.

(3) If the amount specified in para-
graph (a)(2) of this section is insufficient
to pay all choice-related transporta-
tion costs, or to meet the demand for
supplemental educational services, the
LEA may make available any additional
needed funds from Federal, State, or local
sources.

(4) To assist an LEA that does not
have sufficient funds to make available
supplemental educational services to all
students requesting these services, an
SEA may use funds that it reserves under
part A of Title I and part A of Title V of
the ESEA.

(b) Cap on school-level reduction. (1)
An LEA may not, in applying paragraph
(a) of this section, reduce by more than
15 percent the total amount it makes
available under subpart A of this part to
a school it has identified for corrective
action or restructuring.

(2) [Reserved]

(c) Per-child funding for supplemental
educational services. For each student
receiving supplemental educational ser-
vices under §200.45, the LEA must make
available the lesser of—

(1) The amount of its allocation under
subpart A of this part, divided by the
number of students from families below
the poverty level, as counted under sec-
tion 1124(c)(1)(A) of the ESEA; or

(2) The actual costs of the supplemen-
tal educational services received by the
student.
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(d) Unexpended funds for choice-
related transportation and supplemental
educational services. (1)(i) Except as pro-
vided in paragraph (d)(2) of this section,
if an LEA does not meet its 20 percent
obligation in a given school year, the
LEA must spend the unexpended amount
in the subsequent school year on choice-
related transportation costs, supplemental
educational services, or parent outreach
and assistance (consistent with paragraph
(a)(2)(iii)(C) of this section).

(ii) The LEA must spend the unex-
pended amount under paragraph (d)(1)(i)
of this section in addition to the amount it
is required to spend to meet its 20 percent
obligation in the subsequent school year.

(2) To spend less than the amount
needed to meet its 20 percent obligation,
an LEA must—

(i) Meet, at a minimum, the following
criteria:

(A) Partner, to the extent practicable,
with outside groups, such as faith-based
organizations, other community-based
organizations, and business groups, to
help inform eligible students and their
families of the opportunities to transfer
or to receive supplemental educational
services.

(B) Ensure that eligible students and
their parents have a genuine opportunity
to sign up to transfer or to obtain supple-
mental educational services, including
by—

(1) Providing timely, accurate notice
as required in §§200.36 and 200.37;

(2) Ensuring that sign-up forms for
supplemental educational services are
distributed directly to all eligible students
and their parents and are made widely
available and accessible through broad
means of dissemination, such as the In-
ternet, other media, and communications
through public agencies serving eligible
students and their families; and

(3) Providing a minimum of two
enrollment “windows,” at separate points
in the school year, that are of sufficient
length to enable parents of eligible stu-
dents to make informed decisions about
requesting supplemental educational
services and selecting a provider.

(C) Ensure that eligible supplemental
educational services providers are given
access to school facilities, using a fair,
open, and objective process, on the same
basis and terms as are available to other
groups that seek access to school facili-
ties;

(i1) Maintain records that demonstrate
the LEA has met the criteria in paragraph
(d)(2)(i) of this section; and
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(iii) Notify the SEA that the LEA—

(A) Has met the criteria in paragraph
(d)(2)(i) of this section; and

(B) Intends to spend the remainder of
its 20 percent obligation on other allow-
able activities, specifying the amount of
that remainder.

(3)(i) Except as provided in paragraph
(d)(3)(ii) of this section, an SEA must en-
sure an LEA’s compliance with paragraph
(d)(2)(i) of this section through its regular
monitoring process.

(i1)(A) In addition to its regular moni-
toring process, an SEA must review any
LEA that—

(1) The SEA determines has spent a
significant portion of its 20 percent obli-
gation for other activities under paragraph
(d)(2)(iii)(B) of this section; and

(2) Has been the subject of mul-
tiple complaints, supported by credible
evidence, regarding implementation of
the public school choice or supplemental
educational services requirements; and

(B) The SEA must complete its review
by the beginning of the next school year.

(4)(@) If an SEA determines under
paragraph (d)(3) of this section that an
LEA has failed to meet any of the criteria
in paragraph (d)(2)(i) of this section, the
LEA must—

(A) Spend an amount equal to the remain-
der specified in paragraph (d)(2)(iii)(B) of
this section in the subsequent school year,
in addition to its 20 percent obligation for
that year, on choice-related transportation
costs, supplemental educational services,
or parent outreach and assistance; or

(B) Meet the criteria in paragraph
(d)(2)(i) of this section and obtain per-
mission from the SEA before spending
less in that subsequent school year
than the amount required by paragraph
(d)(4)(A)(A) of this section.

(i1) The SEA may not grant permission
to the LEA under paragraph (d)(4)(i)(B) of
this section unless the SEA has confirmed
the LEA’s compliance with paragraph
(d)(2)(1) of this section for that subsequent
school year.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316)

[67 FR 71725, Dec. 2, 2002; as amended at 73
FR 64512, Oct. 29, 2008]

§ 200.49 SEA responsibilities for
school improvement, corrective action,
and restructuring.

(a) Transition requirements for public
school choice and supplemental educa-
tional services. (1) Except as described
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in §§200.32(d) and 200.33(c), if a school
was in school improvement or subject to
corrective action on January 7, 2002, the
SEA must ensure that the LEA for that
school provides public school choice in
accordance with §200.44 not later than
the first day of the 2002-2003 school
year.

(2) Except as described in §§200.32(d)
and 200.33(c), if a school was in school
improvement status for two or more con-
secutive school years or subject to correc-
tive action on January 7, 2002, the SEA
must ensure that the LEA for that school
makes available supplemental educational
services in accordance with §200.45 not
later than the first day of the 2002-2003
school year.

(b) State reservation of funds for
school improvement. (1) In accordance
with §200.100(a), an SEA must reserve
2 percent of the amount it receives under
this part for fiscal years 2002 and 2003,
and 4 percent of the amount it receives
under this part for fiscal years 2004
through 2007, to—

(1) Support local school improvement
activities;

(ii) Provide technical assistance to
schools identified for improvement, cor-
rective action, or restructuring; and

(iii) Provide technical assistance to
LEAs that the SEA has identified for
improvement or corrective action in ac-
cordance with §200.50.

(2) Of the amount it reserves under
paragraph (b)(1) of this section, the SEA
must—

(i) Allocate not less than 95 percent
directly to LEAs serving schools identi-
fied for improvement, corrective action,
and restructuring to support improvement
activities; or

(i1) With the approval of the LEA,
directly provide for these improvement
activities or arrange to provide them
through such entities as school support
teams or educational service agencies.

(3) In providing assistance to LEAs
under paragraph (b)(2) of this section, the
SEA must give priority to LEAs that—

(i) Serve the lowest-achieving schools;

(i1) Demonstrate the greatest need for
this assistance; and

(iii) Demonstrate the strongest com-
mitment to ensuring that this assistance
will be used to enable the lowest-achiev-
ing schools to meet the progress goals
in the school improvement plans under
§200.41.

(¢) Technical assistance. The SEA
must make technical assistance available,
through the statewide system of support
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and improvement required by section
1117 of the ESEA, to schools that LEAs
have identified for improvement, correc-
tive action, or restructuring.

(d) LEA failure. 1f the SEA determines
that an LEA has failed to carry out its
responsibilities with respect to school
improvement, corrective action, or re-
structuring, the SEA must take the actions
it determines to be appropriate and in
compliance with State law.

(e) Assessment results. (1) The SEA
must ensure that the results of academic
assessments administered as part of the
State assessment system in a given school
year are available to LEAs before the
beginning of the next school year and in
such time as to allow for the identification
described in §200.32(a)(2).

(2) The SEA must provide the results
described in paragraph (e)(1) of this sec-
tion to a school before an LEA may iden-
tify the school for school improvement
under §200.32, corrective action under
§200.33, or restructuring under §200.34.

(f) Accountability for charter schools.
The accountability provisions under sec-
tion 1116 of the ESEA must be overseen
for charter schools in accordance with
State charter school law.

(g) Factors affecting student achieve-
ment. The SEA must notify the Secretary
of Education of major factors that have
been brought to the SEA’s attention under
section 1111(b)(9) of the ESEA that have
significantly affected student academic
achievement in schools and LEAs identi-
fied for improvement within the State.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6311 and 6316)

[67 FR 71725, Dec. 2, 2002]

§ 200.50 SEA review of LEA progress.

(a) State review. (1) An SEA must an-
nually review the progress of each LEA in
its State that receives funds under subpart
A of this part to determine whether—

(i) The LEA’s schools served under
this part are making AYP, as defined
under §§200.13 through 200.20, toward
meeting the State’s student academic
achievement standards; and

(ii) The LEA is carrying out its
responsibilities under this part with
respect to school improvement, techni-
cal assistance, parental involvement, and
professional development.

(2) In reviewing the progress of an
LEA, the SEA may, in the case of targeted
assistance schools served by the LEA,
consider the progress only of the students
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served or eligible for services under this
subpart, provided the students selected
for services in such schools are those with
the greatest need for special assistance,
consistent with the requirements of sec-
tion 1115 of the ESEA.

(b) Rewards. If an LEA has exceeded
AYP as defined under §§200.13 through
200.20 for two consecutive years, the
SEA may—

(1) Reserve funds in accordance with
§200.100(c); and

(2) Make rewards of the kinds de-
scribed under section 1117 of the ESEA.

(¢) Opportunity for review of LEA-
level data. (1) Before identifying an LEA
for improvement or corrective action,
the SEA must provide the LEA with an
opportunity to review the data, including
academic assessment data, on which the
SEA has based the proposed identifica-
tion.

(2)(@) If the LEA believes that the
proposed identification is in error for
statistical or other substantive reasons, the
LEA may provide supporting evidence to
the SEA.

(i1) The SEA must consider the
evidence before making a final determi-
nation not later than 30 days after it has
provided the LEA with the opportunity to
review the data under paragraph (c)(1) of
this section.

(d) Identification for improvement. (1)(i)
The SEA must identify for improvement
an LEA that, for two consecutive years,
including the period immediately before
January 8, 2002, fails to make AYP as
defined in the SEA’s plan under section
1111(b)(2) of the ESEA.

(i1) In identifying LEAs for improve-
ment, an SEA—

(A) May base identification on wheth-
er an LEA did not make AYP because
it did not meet the annual measurable
objectives for the same subject or meet
the same other academic indicator for two
consecutive years; but

(B) May not limit identification to
those LEAs that did not make AYP
only because they did not meet the an-
nual measurable objectives for the same
subject or meet the same other academic
indicator for the same subgroup under
§200.13(b)(7)(ii) for two consecutive
years.

(2) The SEA must identify for im-
provement an LEA that was in improve-
ment status on January 7, 2002.

(3)(i) The SEA may identify an LEA
for improvement if, on the basis of as-
sessments the LEA administers during the
2001-2002 school year, the LEA fails to
make AYP for a second consecutive year.

December 2008

(i1) An SEA that does not identify
such an LEA for improvement, however,
must count the 2001-2002 school year
as the first year of not making AYP for
the purpose of subsequent identification
decisions under paragraph (d)(1) of this
section.

(4) The SEA may remove an LEA
from improvement status if, on the basis
of assessments the LEA administers dur-
ing the 2001-2002 school year, the LEA
makes AYP for a second consecutive year.

(e) Identification for corrective action.
After providing technical assistance under
§200.52(b), the SEA—

(1) May take corrective action at any
time with respect to an LEA that the SEA
has identified for improvement under
paragraph (d) of this section;

(2) Must take corrective action—

(i) With respect to an LEA that fails
to make AYP, as defined under §§200.13
through 200.20, by the end of the second
full school year following the year in
which the LEA administered the assess-
ments that resulted in the LEA’s failure to
make AYP for a second consecutive year
and led to the SEA’s identification of the
LEA for improvement under paragraph
(d) of this section; and

(i1) With respect to an LEA that was
in corrective action status on January 7,
2002; and

(3) May remove an LEA from correc-
tive action if, on the basis of assessments
administered by the LEA during the
2001-2002 school year, it makes AYP for
a second consecutive year.

(f) Delay of corrective action. (1) The
SEA may delay implementation of cor-
rective action under §200.53 for a period
not to exceed one year if—

(1) The LEA makes AYP for one year;
or

(i1) The LEA’s failure to make AYP
is due to exceptional or uncontrollable
circumstances, such as a natural disaster
or a precipitous and unforeseen decline in
the LEA’s financial resources.

(2)(i) The SEA may not take into
account the period of delay referred to in
paragraph (f)(1) of this section in deter-
mining the number of consecutive years
the LEA has failed to make AYP; and

(ii) The SEA must subject the LEA
to further actions following the period of
delay as if the delay never occurred.

(g) Continuation of public school
choice and supplemental educational
services. An SEA must ensure that an
LEA identified under paragraph (d) or (e)
of this section continues to offer public
school choice in accordance with §200.44
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and supplemental educational services in
accordance with §200.45.

(h) Removal from improvement or
corrective action status. If an LEA makes
AYP for two consecutive years follow-
ing identification for improvement under
paragraph (d) or corrective action under
paragraph (e) of this section, the SEA
need no longer—

(1) Identify the LEA for improvement;
or

(2) Subject the LEA to corrective ac-
tion for the succeeding school year.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316(c))

[67 FR 71727, Dec. 2, 2002; as amended at 73
FR 64512-64513, Oct. 29, 2008]

§ 200.51 Notice of SEA action.
(a) In general. (1) An SEA must—

(1) Communicate with parents
throughout the review of an LEA under
§200.50; and

(i1) Ensure that, regardless of the
method or media used, it provides infor-
mation to parents—

(A) In an understandable and uniform
format, including alternative formats
upon request; and

(B) To the extent practicable, in a
language that parents can understand.

(2) The SEA must provide information
to the parents of each student enrolled in
a school served by the LEA—

(i) Directly, through such means as
regular mail or e-mail, except that if an
SEA does not have access to individual
student addresses, it may provide infor-
mation to the LEA or school for distribu-
tion to parents; and

(i1) Through broader means of dissem-
ination such as the Internet, the media,
and public agencies serving the student
population and their families.

(3) All communications must respect
the privacy of students and their families.

(b) Results of review. The SEA must
promptly publicize and disseminate to the
LEAs, teachers and other staff, the par-
ents of each student enrolled in a school
served by the LEA, students, and the
community the results of its review under
§200.50, including statistically sound
disaggregated results in accordance with
§§200.2 and 200.7.

(¢) Identification for improvement or
corrective action. If the SEA identifies
an LEA for improvement or subjects the
LEA to corrective action, the SEA must
promptly provide to the parents of each
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student enrolled in a school served by the
LEA—

(1) The reasons for the identification;
and

(2) An explanation of how parents can
participate in improving the LEA.

(d) Information about action taken. (1)
The SEA must publish, and disseminate
to the parents of each student enrolled in
a school served by the LEA and to the
public, information on any corrective ac-
tion the SEA takes under §200.53.

(2) The SEA must provide this infor-
mation—

(i) In a uniform and understandable
format, including alternative formats
upon request; and

(i) To the extent practicable, in a
language that parents can understand.

(3) The SEA must disseminate the
information through such means as the
Internet, the media, and public agencies.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6316(c))

[67 FR 71727, Dec. 2, 2002]

§ 200.52 LEA improvement.

(a) Improvement plan. (1) Not later
than 3 months after an SEA has identi-
fied an LEA for improvement under
§200.50(d), the LEA must develop or
revise an LEA improvement plan.

(2) The LEA must consult with par-
ents, school staff, and others in develop-
ing or revising its improvement plan.

(3) The LEA improvement plan
must—

(i) Incorporate strategies, grounded
in scientifically based research, that will
strengthen instruction in core academic
subjects in schools served by the LEA;

(ii) Identify actions that have the
greatest likelihood of improving the
achievement of participating children
in meeting the State’s student academic
achievement standards;

(iii) Address the professional develop-
ment needs of the instructional staff serv-
ing the LEA by committing to spend for
professional development not less than 10
percent of the funds received by the LEA
under subpart A of this part for each fiscal
year in which the SEA identifies the LEA
for improvement. These funds—

(A) May include funds reserved by
schools for professional development
under §200.41(c)(5); but

(B) May not include funds reserved
for professional development under sec-
tion 1119 of the ESEA,;
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(iv) Include specific measurable
achievement goals and targets—

(A) For each of the groups of students
under §200.13(b)(7); and

(B) That are consistent with AYP as
defined under §§200.13 through 200.20;

(v) Address—

(A) The fundamental teaching and
learning needs in the schools of the LEA;
and

(B) The specific academic problems of
low-achieving students, including a deter-
mination of why the LEA’s previous plan
failed to bring about increased student
academic achievement;

(vi) As appropriate, incorporate activi-
ties before school, after school, during the
summer, and during any extension of the
school year;

(vii) Specity the responsibilities of the
SEA and LEA under the plan, including
the technical assistance the SEA must
provide under paragraph (b) of this sec-
tion and the LEA’s responsibilities under
section 1120A of the ESEA; and

(viii) Include strategies to promote
effective parental involvement in the
schools served by the LEA.

(4) The LEA must implement the im-
provement plan—including any revised
plan—expeditiously, but not later than
the beginning of the school year follow-
ing the year in which the LEA adminis-
tered the assessments that resulted in the
LEA’s failure to make AYP for a second
consecutive year and led to the SEA’s
identification of the LEA for improve-
ment under §200.50(d).

(b) SEA technical assistance. (1) An
SEA that identifies an LEA for improve-
ment under §200.50(d) must, if requested,
provide or arrange for the provision of
technical or other assistance to the LEA,
as authorized under section 1117 of the
ESEA.

(2) The purpose of the technical assis-
tance is to better enable the LEA to—

(i) Develop and implement its im-
provement plan; and

(i1) Work with schools needing im-
provement.

(3) The technical assistance provided
by the SEA or an entity authorized by the
SEA must—

(i) Be supported by effective methods
and instructional strategies grounded in
scientifically based research; and

(ii) Address problems, if any, in
implementing the parental involvement
and professional development activities
described in sections 1118 and 1119,
respectively, of the ESEA.

(Approved by the Office of Management and
Budget under control number 1810-0581)
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(Authority: 20 U.S.C. 6316(c))

[67 FR 71728, Dec. 2, 2002]

§ 200.53 LEA corrective action.

(a) Definition. For the purposes of
this section, the term “corrective action”
means action by an SEA that—

(1) Substantially and directly responds
to—

(i) The consistent academic failure
that caused the SEA to identify an LEA
for corrective action; and

(ii) Any underlying staffing, curricu-
lum, or other problems in the LEA;

(2) Is designed to meet the goal that
each group of students described in
§200.13(b)(7) and enrolled in the LEA’s
schools will meet or exceed the State’s
proficient levels of achievement as mea-
sured by the State assessment system; and

(3) Is consistent with State law.

(b) Notice and hearing. Before
implementing any corrective action under
paragraph (c) of this section, the SEA
must provide notice and a hearing to the
affected LEA—if State law provides for
this notice and hearing—not later than 45
days following the decision to take cor-
rective action.

(¢) Requirements. If the SEA identifies
an LEA for corrective action, the SEA
must do the following:

(1) Continue to make available techni-
cal assistance to the LEA.

(2) Take at least one of the following
corrective actions:

(1) Defer programmatic funds or
reduce administrative funds.

(ii) Institute and fully implement a
new curriculum based on State and lo-
cal content and academic achievement
standards, including the provision of
appropriate professional development for
all relevant staff that—

(A) Is grounded in scientifically based
research; and

(B) Offers substantial promise of
improving educational achievement for
low-achieving students.

(iii) Replace the LEA personnel who
are relevant to the failure to make AYP.

(iv) Remove particular schools from
the jurisdiction of the LEA and establish
alternative arrangements for public gover-
nance and supervision of these schools.

(v) Appoint a receiver or trustee to
administer the affairs of the LEA in place
of the superintendent and school board.

(vi) Abolish or restructure the LEA.

(vii) In conjunction with at least one
other action in paragraph (c)(2) of this
section—
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(A) Authorize students to transfer
from a school operated by the LEA to a
higher-performing public school oper-
ated by another LEA in accordance with
§200.44, and

(B) Provide to these students trans-
portation, or the costs of transporta-
tion, to the other school consistent with
§200.44(h).

(Approved by the Office of Management and
Budget under control number 1810-0516)

(Authority: 20 U.S.C. 6316(c)(10))

[67 FR 71728, Dec. 2, 2002]
§ 200.54 [Reserved]

QUALIFICATIONS OF TEACHERS AND
PARAPROFESSIONALS

§ 200.55 Qualifications of teachers.

(a) Newly hired teachers in Title 1
programs. (1) An LEA must ensure that
all teachers hired after the first day of the
2002-2003 school year who teach core
academic subjects in a program supported
with funds under subpart A of this part are
highly qualified as defined in §200.56.

(2) For the purpose of paragraph (a)
(1) of this section, a teacher teaching in
a program supported with funds under
subpart A of this part is—

(1) A teacher in a targeted assisted
school who is paid with funds under
subpart A of this part;

(i1) A teacher in a schoolwide program
school; or

(iii) A teacher employed by an LEA
with funds under subpart A of this part to
provide services to eligible private school
students under §200.62.

(b) All teachers of core academic
subjects. (1) Not later than the end of the
2005-2006 school year, each State that
receives funds under subpart A of this
part, and each LEA in that State, must
ensure that all public elementary and sec-
ondary school teachers in the State who
teach core academic subjects, including
teachers employed by an LEA to provide
services to eligible private school stu-
dents under §200.62, are highly qualified
as defined in §200.56.

(2) A teacher who does not teach a
core academic subject—such as some
vocational education teachers—is not
required to meet the requirements in
§200.56.

(c) Definition. The term “core academ-
ic subjects” means English, reading or
language arts, mathematics, science, for-
eign languages, civics and government,
economics, arts, history, and geography.
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(d) Private school teachers. The re-
quirements in this section do not apply to
teachers hired by private elementary and
secondary schools.

(Authority: 20 U.S.C. 6319; 7801(11))

[67 FR 71729, Dec. 2, 2002]

§ 200.56 Definition of ‘“‘highly quali-
fied teacher.”

A teacher described in §200.55(a)
and (b)(1) is a “highly qualified teacher”
if the teacher meets the requirements in
paragraph (a) and paragraph (b), (c), or
(d) of this section.

(a) In general. (1) Except as provided
in paragraph (a)(3) of this section, a
teacher covered under §200.55 must—

(i) Have obtained full State certifica-
tion as a teacher, which may include
certification obtained through alternative
routes to certification; or

(i1)(A) Have passed the State teacher
licensing examination; and

(B) Hold a license to teach in the
State.

(2) A teacher meets the requirement
in paragraph (a)(1) of this section if the
teacher—

(i) Has fulfilled the State’s certifica-
tion and licensure requirements applica-
ble to the years of experience the teacher
possesses; or

(ii) Is participating in an alternative
route to certification program under
which—

(A) The teacher—

(1) Receives high-quality professional
development that is sustained, intensive,
and classroom-focused in order to have a
positive and lasting impact on classroom
instruction, before and while teaching;

(2) Participates in a program of
intensive supervision that consists of
structured guidance and regular ongoing
support for teachers or a teacher mentor-
ing program;

(3) Assumes functions as a teacher
only for a specified period of time not to
exceed three years; and

(4) Demonstrates satisfactory progress
toward full certification as prescribed by
the State; and

(B) The State ensures, through its
certification and licensure process, that
the provisions in paragraph (a)(2)(ii) of
this section are met.

(3) A teacher teaching in a public
charter school in a State must meet the
certification and licensure requirements,
if any, contained in the State’s charter
school law.

(4) If a teacher has had certification
or licensure requirements waived on an
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emergency, temporary, or provisional
basis, the teacher is not highly qualified.

(b) Teachers new to the profession.

A teacher covered under §200.55 who is
new to the profession also must—

(1) Hold at least a bachelor’s degree;
and

(2) At the public elementary school
level, demonstrate, by passing a rigorous
State test (which may consist of passing
a State certification or licensing test),
subject knowledge and teaching skills in
reading/language arts, writing, mathemat-
ics, and other areas of the basic elemen-
tary school curriculum; or

(3) At the public middle and high
school levels, demonstrate a high level of
competency by—

(i) Passing a rigorous State test in each
academic subject in which the teacher
teaches (which may consist of passing a
State certification or licensing test in each
of these subjects); or

(ii) Successfully completing in each
academic subject in which the teacher
teaches—

(A) An undergraduate major;

(B) A graduate degree;

(C) Coursework equivalent to an
undergraduate major; or

(D) Advanced certification or creden-
tialing.

(c) Teachers not new to the profession.
A teacher covered under §200.55 who is
not new to the profession also must—

(1) Hold at least a bachelor’s degree;
and

(2)(i) Meet the applicable require-
ments in paragraph (b)(2) or (3) of this
section; or

(ii) Based on a high, objective,
uniform State standard of evaluation in
accordance with section 9101(23)(C)(ii)
of the ESEA, demonstrate competency
in each academic subject in which the
teacher teaches.

(d) A special education teacher is a
“highly qualified teacher”” under the Act
if the teacher meets the requirements
for a “highly qualified special education
teacher” in 34 CFR 300.18.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 1401(10); 7801(23))

[67 FR 71729, Dec. 2, 2002; as amended at 73
FR 64513, Oct. 29, 2008]

§ 200.57 Plans to increase teacher
quality.

(a) State plan. (1) A State that re-
ceives funds under subpart A of this part
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must develop, as part of its State plan
under section 1111 of the ESEA, a plan
to ensure that all public elementary and
secondary school teachers in the State
who teach core academic subjects are
highly qualified not later than the end of
the 2005-2006 school year.

(2) The State’s plan must—

(i) Establish annual measurable
objectives for each LEA and school that
include, at a minimum, an annual increase
in the percentage of—

(A) Highly qualified teachers at each
LEA and school; and

(B) Teachers who are receiving high-
quality professional development to en-
able them to become highly qualified and
effective classroom teachers;

(i1) Describe the strategies the State
will use to—

(A) Help LEAs and schools meet the
requirements in paragraph (a)(1) of this
section; and

(B) Monitor the progress of LEAs and
schools in meeting these requirements;
and

(iii) Until the SEA fully complies with
paragraph (a)(1) of this section, describe
the specific steps the SEA will take to—

(A) Ensure that Title I schools provide
instruction by highly qualified teachers,
including steps that the SEA will take to
ensure that minority children and children
from low-income families are not taught
at higher rates than other children by
inexperienced, unqualified, or out-of-field
teachers; and

(B) Evaluate and publicly report the
progress of the SEA with respect to these
steps.

(3) The State’s plan may include other
measures that the State determines are
appropriate to increase teacher qualifica-
tions.

(b) Local plan. An LEA that receives
funds under subpart A of this part must
develop, as part of its local plan under
section 1112 of the ESEA, a plan to
ensure that—

(1) All public elementary and second-
ary school teachers in the LEA who
teach core academic subjects, including
teachers employed by the LEA to provide
services to eligible private school stu-
dents under §200.62, are highly qualified
not later than the end of the 2005-2006
school year; and

(2) Through incentives for voluntary
transfers, professional development,
recruitment programs, or other effective
strategies, minority students and students
from low-income families are not taught
at higher rates than other students by

© Thompson Publishing Group, Inc.

unqualified, out-of-field, or inexperienced
teachers.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6311(b)(8)(C), 6312(c)
(D@, (L); 6319(a)(2)-(3); 7801(34))

[67 FR 71729, Dec. 2, 2002]

§ 200.58 Qualifications of
paraprofessionals.

(a) Applicability. (1) An LEA must
ensure that each paraprofessional who
is hired by the LEA and who works in
a program supported with funds under
subpart A of this part meets the require-
ments in paragraph (b) of this section
and, except as provided in paragraph (e)
of this section, the requirements in either
paragraph (c) or (d) of this section.

(2) For the purpose of this section, the
term “paraprofessional”—

(i) Means an individual who provides
instructional support consistent with
§200.59; and

(i1) Does not include individuals who
have only non-instructional duties (such
as providing technical support for com-
puters, providing personal care services,
or performing clerical duties).

(3) For the purpose of paragraph (a) of
this section, a paraprofessional working
in “a program supported with funds under
subpart A of this part” is—

(i) A paraprofessional in a targeted
assisted school who is paid with funds
under subpart A of this part;

(i) A paraprofessional in a schoolwide
program school; or

(iii) A paraprofessional employed by
an LEA with funds under subpart A of
this part to provide instructional support
to a public school teacher covered under
§200.55 who provides equitable services
to eligible private school students under
§200.62.

(b) All paraprofessionals. A parapro-
fessional covered under paragraph (a) of
this section, regardless of the paraprofes-
sional’s hiring date, must have earned a
secondary school diploma or its recog-
nized equivalent.

(c) New paraprofessionals. A parapro-
fessional covered under paragraph (a) of
this section who is hired after January 8,
2002 must have—

(1) Completed at least two years of
study at an institution of higher educa-
tion;

(2) Obtained an associate’s or higher
degree; or

(3)(i) Met a rigorous standard of
quality, and can demonstrate—through a
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formal State or local academic assess-
ment—knowledge of, and the ability to
assist in instructing, as appropriate—

(A) Reading/language arts, writing,
and mathematics; or

(B) Reading readiness, writing readi-
ness, and mathematics readiness.

(ii) A secondary school diploma or its
recognized equivalent is necessary, but
not sufficient, to meet the requirement in
paragraph (c)(3)(i) of this section.

(d) Existing paraprofessionals. Each
paraprofessional who was hired on or
before January 8, 2002 must meet the
requirements in paragraph (c) of this sec-
tion no later than January 8, 2006.

(e) Exceptions. A paraprofessional
does not need to meet the requirements in
paragraph (c) or (d) of this section if the
paraprofessional—

(1)(i) Is proficient in English and a
language other than English; and

(ii) Acts as a translator to enhance the
participation of limited English proficient
children under subpart A of this part; or

(2) Has instructional-support duties
that consist solely of conducting parental
involvement activities.

(Authority: 20 U.S.C. 6319(c)—(f))

[67 FR 71729, Dec. 2, 2002]

§ 200.59 Duties of paraprofessionals.

(a) A paraprofessional covered under
§200.58 may not be assigned a duty
inconsistent with paragraph (b) of this
section.

(b) A paraprofessional covered under
§200.58 may perform the following
instructional support duties:

(1) One-on-one tutoring for eligible
students if the tutoring is scheduled at a
time when a student would not otherwise
receive instruction from a teacher.

(2) Assisting in classroom manage-
ment.

(3) Assisting in computer instruction.

(4) Conducting parent involvement
activities.

(5) Providing instructional support in
a library or media center.

(6) Acting as a translator.

(7) Providing instructional support
services.

(c)(1) A paraprofessional may not
provide instructional support to a student
unless the paraprofessional is working
under the direct supervision of a teacher
who meets the requirements in §200.56.

(2) A paraprofessional works under
the direct supervision of a teacher if—

(i) The teacher plans the instructional
activities that the paraprofessional carries
out;
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(ii) The teacher evaluates the achieve-
ment of the students with whom the
paraprofessional is working; and

(iii) The paraprofessional works in
close and frequent physical proximity to
the teacher.

(d) A paraprofessional may assume
limited duties that are assigned to similar
personnel who are not working in a pro-
gram supported with funds under subpart
A of this part—including non-instruction-
al duties and duties that do not benefit
participating students—if the amount of
time the paraprofessional spends on those
duties is the same proportion of total
work time as the time spent by similar
personnel at the same school.

(Authority: 20 U.S.C. 6319(g))

[67 FR 71729, Dec. 2, 2002]

§ 200.60 Expenditures for professional
development.

(a)(1) Except as provided in para-
graph (a)(2) of this section, an LEA must
use funds it receives under subpart A of
this part as follows for professional devel-
opment activities to ensure that teachers
and paraprofessionals meet the require-
ments of §§200.56 and 200.58:

(1) For each of fiscal years 2002 and
2003, the LEA must use not less than 5
percent or more than 10 percent of the
funds it receives under subpart A of this
part.

(ii) For each fiscal year after 2003, the
LEA must use not less than 5 percent of
the funds it receives under subpart A of
this part.

(2) An LEA is not required to spend
the amount required in paragraph (a)(1)
of this section for a given fiscal year if a
lesser amount is sufficient to ensure that
the LEA’s teachers and paraprofessionals
meet the requirements in §§200.56 and
200.58, respectively.

(b) The LEA may use additional funds
under subpart A of this part to support
ongoing training and professional devel-
opment, as defined in section 9101(34) of
the ESEA, to assist teachers and parapro-
fessionals in carrying out activities under
subpart A of this part.

(Authority: 20 U.S.C. 6319(h), (1); 7801(34))

[67 FR 71731, Dec. 2, 2002]

§ 200.61 Parents’ right to know.

(a) At the beginning of each school
year, an LEA that receives funds under
subpart A of this part must notify the
parents of each student attending a Title
I school that the parents may request,
and the LEA will provide the parents
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on request, information regarding the
professional qualifications of the student’s
classroom teachers, including, at a mini-
mum, the following:

(1) Whether the teacher has met State
qualification and licensing criteria for the
grade levels and subject areas in which
the teacher provides instruction.

(2) Whether the teacher is teaching
under emergency or other provisional
status through which State qualification
or licensing criteria have been waived.

(3) The baccalaureate degree major
of the teacher and any other graduate
certification or degree held by the teacher,
and the field of discipline of the certifica-
tion or degree.

(4) Whether the child is provided
services by paraprofessionals and, if so,
their qualifications.

(b) A school that participates under
subpart A of this part must provide to
each parent—

(1) Information on the level of
achievement of the parent’s child in
each of the State academic assessments
required under §200.2;

(2) Timely notice that the parent’s
child has been assigned, or has been
taught for four or more consecutive
weeks by, a teacher of a core academic
subject who is not highly qualified.

(c) An LEA and school must provide
the notice and information required under
this section—

(1) In a uniform and understandable
format, including alternative formats
upon request; and

(2) To the extent practicable, in a lan-
guage that parents can understand.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6311(h)(6))

[67 FR 71731, Dec. 2, 2002]

PARTICIPATION OF ELIGIBLE CHILDREN
IN PRIVATE SCHOOLS

§ 200.62 Responsibilities for providing
services to private school children.

(a) After timely and meaningful
consultation with appropriate officials of
private schools, an LEA must—

(1) In accordance with §§200.62
through 200.67 and section 1120 of
the ESEA, provide special educational
services or other benefits under subpart A
of this part, on an equitable basis and in
a timely manner, to eligible children who
are enrolled in private elementary and
secondary schools; and
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(2) Ensure that teachers and families
of participating private school children
participate on a basis equitable to the
participation of teachers and families of
public school children receiving these
services in accordance with §200.65.

(b)(1) Eligible private school children
are children who—

(i) Reside in participating public
school attendance areas of the LEA,
regardless of whether the private school
they attend is located in the LEA; and

(ii) Meet the criteria in section 1115(b)
of the ESEA.

(2) Among the eligible private school
children, the LEA must select children to
participate, consistent with §200.64.

(c) The services and other benefits an
LEA provides under this section must be
secular, neutral and nonideological.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6315(b); 6320(a))

[67 FR 71732, Dec. 2, 2002]

§ 200.63 Consultation.

(a) In order to have timely and mean-
ingful consultation, an LEA must consult
with appropriate officials of private
schools during the design and develop-
ment of the LEA’s program for eligible
private school children.

(b) At a minimum, the LEA must
consult on the following:

(1) How the LEA will identify the
needs of eligible private school children.

(2) What services the LEA will offer
to eligible private school children.

(3) How and when the LEA will make
decisions about the delivery of services.

(4) How, where, and by whom the
LEA will provide services to eligible
private school children.

(5) How the LEA will assess aca-
demically the services to eligible private
school children in accordance with
§200.10, and how the LEA will use the
results of that assessment to improve Title
I services.

(6) The size and scope of the equi-
table services that the LEA will provide
to eligible private school children, and,
consistent with §200.64, the proportion of
funds that the LEA will allocate for these
services.

(7) The method or sources of data that
the LEA will use under §200.78 to deter-
mine the number of private school chil-
dren from low-income families residing
in participating public school attendance
areas, including whether the LEA will
extrapolate data if a survey is used.
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(8) The equitable services the LEA
will provide to teachers and families of
participating private school children.

(c)(1) Consultation by the LEA
must—

(1) Include meetings of the LEA
and appropriate officials of the private
schools; and

(i1) Occur before the LEA makes any
decision that affects the opportunity of
eligible private school children to partici-
pate in Title I programs.

(2) The LEA must meet with officials
of the private schools throughout the
implementation and assessment of the
Title I services.

(d)(1) Consultation must include—

(i) A discussion of service delivery
mechanisms the LEA can use to provide
equitable services to eligible private
school children; and

(i) A thorough consideration and
analysis of the views of the officials of
the private schools on the provision of
services through a contract with a third-
party provider.

(2) If the LEA disagrees with the
views of the officials of the private
schools on the provision of services
through a contract, the LEA must provide
in writing to the officials of the private
schools the reasons why the LEA chooses
not to use a contractor.

(e)(1) The LEA must maintain in its
records and provide to the SEA a written
affirmation, signed by officials of each
private school with participating children
or appropriate private school representa-
tives, that the required consultation has
occurred.

(2) If the officials of the private
schools do not provide the affirmations
within a reasonable period of time, the
LEA must submit to the SEA documen-
tation that the required consultation oc-
curred.

(f) An official of a private school has
the right to complain to the SEA that the
LEA did not—

(1) Engage in timely and meaningful
consultation; or

(2) Consider the views of the official
of the private school.

(Approved by the Office of Management and
Budget under control number 1810-0581)

(Authority: 20 U.S.C. 6320(b))

[67 FR 71732, Dec. 2, 2002]
§ 200.64 Factors for determining eq-

uitable participation of private school
children.

© Thompson Publishing Group, Inc.

(a) Equal expenditures. (1) Funds
expended by an LEA under subpart A of
this part for services for eligible private
school children in the aggregate must be
equal to the amount of funds generated by
private school children from low-income
families under paragraph (a)(2) of this
section.

(2) An LEA must meet this require-
ment as follows:

(1)(A) If the LEA reserves funds under
§200.77 to provide instructional and
related activities for public elementary or
secondary school students at the district
level, the LEA must also provide from
those funds, as applicable, equitable ser-
vices to eligible private school children.

(B) The amount of funds avail-
able to provide equitable services from
the applicable reserved funds must be
proportionate to the number of private
school children from low-income families
residing in participating public school
attendance areas.

(i) The LEA must reserve the funds
generated by private school children
under §200.78 and, in consultation
with appropriate officials of the private
schools, may—

(A) Combine those amounts, along
with funds under paragraph (a)(2)(i) of
this section, if appropriate, to create a
pool of funds from which the LEA pro-
vides equitable services to eligible private
school children, in the aggregate, in great-
est need of those services; or

(B) Provide equitable services to
eligible children in each private school
with the funds generated by children from
low-income families under §200.78 who
attend that private school.

(b) Services on an equitable basis.

(1) The services that an LEA provides to
eligible private school children must be
equitable in comparison to the services
and other benefits that the LEA provides
to public school children participating
under subpart A of this part.

(2) Services are equitable if the
LEA—

(i) Addresses and assesses the specific
needs and educational progress of eligible
private school children on a comparable
basis as public school children;

(ii) Meets the equal expenditure
requirements under paragraph (a) of sec-
tion; and

(iii) Provides private school children
with an opportunity to participate that—

(A) Is equitable to the opportunity
provided to public school children; and

(B) Provides reasonable promise of
the private school children achieving
the high levels called for by the State’s
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student academic achievement standards
or equivalent standards applicable to the
private school children.

(3)(i) The LEA may provide services
to eligible private school children either
directly or through arrangements with
another LEA or a third-party provider.

(ii) If the LEA contracts with a third-
party provider—

(A) The provider must be independent
of the private school and of any religious
organization; and

(B) The contract must be under the
control and supervision of the LEA.

(4) After timely and meaningful con-
sultation under §200.63, the LEA must
make the final decisions with respect to
the services it will provide to eligible
private school children.

(Authority: 20 U.S.C. 6320)

[67 FR 71732, Dec. 2, 2002]

§ 200.65 Determining equitable par-
ticipation of teachers and families of
participating private school children.

(a)(1) From applicable funds reserved
for parent involvement and professional
development under §200.77, an LEA
shall ensure that teachers and families of
participating private school children par-
ticipate on an equitable basis in profes-
sional development and parent involve-
ment activities, respectively.

(2) The amount of funds avail-
able to provide equitable services from
the applicable reserved funds must be
proportionate to the number of private
school children from low-income families
residing in participating public school
attendance areas.

(b) After consultation with appropriate
officials of the private schools, the LEA
must conduct professional development
and parent involvement activities for the
teachers and families of participating
private school children either—

(1) In conjunction with the LEA’s
professional development and parent
involvement activities; or

(2) Independently.

(c) Private school teachers are not
covered by the requirements in §200.56.

(Authority: 20 U.S.C. 6320(a))

[67 FR 71733, Dec. 2, 2002]

§ 200.66 Requirements to ensure that
funds do not benefit a private school.
(a) An LEA must use funds under
subpart A of this part to provide services
that supplement, and in no case supplant,
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the services that would, in the absence of
Title I services, be available to participat-
ing private school children.

(b)(1) The LEA must use funds under
subpart A of this part to meet the special
educational needs of participating private
school children.

(2) The LEA may not use funds under
subpart A of this part for—

(1) The needs of the private school; or

(i1) The general needs of children in
the private school.

(Authority: 20 U.S.C. 6320(a), 6321(b))

[67 FR 71733, Dec. 2, 2002]

§ 200.67 Requirements concerning
property, equipment, and supplies for
the benefit of private school children.

(a) The LEA must keep title to and
exercise continuing administrative control
of all property, equipment, and supplies
that the LEA acquires with funds under
subpart A of this part for the benefit of
eligible private school children.

(b) The LEA may place equipment
and supplies in a private school for the
period of time needed for the program.

(c) The LEA must ensure that the
equipment and supplies placed in a
private school—

(1) Are used only for Title I purposes;
and

(2) Can be removed from the private
school without remodeling the private
school facility.

(d) The LEA must remove equipment
and supplies from a private school if—

(1) The LEA no longer needs the
equipment and supplies to provide Title I
Services; or

(2) Removal is necessary to avoid
unauthorized use of the equipment or sup-
plies for other than Title I purposes.

(e) The LEA may not use funds under
subpart A of this part for repairs, minor
remodeling, or construction of private
school facilities.

(Authority: 20 U.S.C. 6320(d))

[67 FR 71733, Dec. 2, 2002]
§§ 200.68-200.69 [Reserved]

ArLocations To LEAS

§200.70 Allocation of funds to LEAs
in general.

(a) The Secretary allocates basic
grants, concentration grants, targeted
grants, and education finance incentive
grants, through SEAs, to each eligible
LEA for which the Bureau of the Census
has provided data on the number of chil-
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dren from low-income families residing
in the school attendance areas of the LEA
(hereinafter referred to as the “Census
list™).

(b) In establishing eligibility and
allocating funds under paragraph (a) of
this section, the Secretary counts children
ages 5 to 17, inclusive (hereinafter
referred to as “formula children”)—

(1) From families below the poverty
level based on the most recent satisfac-
tory data available from the Bureau of the
Census;

(2) From families above the pov-
erty level receiving assistance under the
Temporary Assistance for Needy Families
program under Title IV of the Social
Security Act;

(3) Being supported in foster homes
with public funds; and

(4) Residing in local institutions for
neglected children.

(c) Except as provided in §§200.72,
200.75, and 200.100, an SEA may not
change the Secretary’s allocation to any
LEA that serves an area with a total cen-
sus population of at least 20,000 persons.

(d) In accordance with §200.74, an
SEA may use an alternative method, ap-
proved by the Secretary, to distribute the
State’s share of basic grants, concentra-
tion grants, targeted grants, and education
finance incentive grants to LEAs that
serve an area with a total census popula-
tion of less than 20,000 persons.

(Approved by the Office of Management and
Budget under control numbers 1810-0620 and
1810-0622)

(Authority: 20 U.S.C. 6333-6337)

[67 FR 71733, Dec. 2, 2002]

§200.71 LEA eligibility.

(a) Basic grants. An LEA is eligible
for a basic grant if the number of formula
children is—

(1) At least 10; and

(2) Greater than two percent of the
LEA’s total population ages 5 to 17 years,
inclusive.

(b) Concentration grants. An LEA is
eligible for a concentration grant if—

(1) The LEA is eligible for a basic
grant under paragraph (a) of this section;
and

(2) The number of formula children
exceeds—

(i) 6,500; or

(i1) 15 percent of the LEA’s total
population ages 5 to 17 years, inclusive.

(c) Targeted grants. An LEA is eli-
gible for a targeted grant if the number of
formula children is—
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(1) At least 10; and

(2) At least five percent of the LEA’s
total population ages 5 to 17 years,
inclusive.

(d) Education finance incentive grants.
An LEA is eligible for an education
finance incentive grant if the number of
formula children is—

(1) At least 10; and

(2) At least five percent of the LEA’s
total population ages 5 to 17 years,
inclusive.

(Approved by the Office of Management and
Budget under control numbers 1810-0620 and
1810-0622)

(Authority: 20 U.S.C. 6333-6337)

[67 FR 71733, Dec. 2, 2002]

§ 200.72 Procedures for adjusting al-
locations determined by the Secretary
to account for eligible LEAs not on the
Census list.

(a) General. For each LEA not on the
Census list (hereinafter referred to as a
“new” LEA), an SEA must determine the
number of formula children and the num-
ber of children ages 5 to 17, inclusive, in
that LEA.

(b) Determining LEA eligibility.

An SEA must determine basic grant,
concentration grant, targeted grant, and
education finance incentive grant eligibil-
ity for each new LEA and re-determine
eligibility for the LEAs on the Census
list, as appropriate, based on the number
of formula children and children ages 5 to
17, inclusive, determined in paragraph (a)
of this section.

(c) Adjusting LEA allocations. An
SEA must adjust the LEA allocations
calculated by the Secretary to determine
allocations for eligible new LEAs based
on the number of formula children deter-
mined in paragraph (a) of this section.
(Approved by the Office of Management and
Budget under control numbers 1810-0620 and
1810-0622)

(Authority: 20 U.S.C. 6333-6337)

[67 FR 71733, Dec. 2, 2002]

§ 200.73 Applicable hold-harmless
provisions.

(a) General. (1) Except as authorized
under paragraph (c) of this section and
§200.100(d)(2), an SEA may not reduce
the allocation of an eligible LEA below
the hold-harmless amounts established
under paragraph (a)(4) of this section.

(2) The hold-harmless protection lim-
its the maximum reduction of an LEA’s
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allocation compared to the LEA’s alloca-
tion for the preceding year.

(3) Except as provided in §200.100(d),
an SEA must apply the hold-harmless
requirement separately for basic grants,
concentration grants, targeted grants, and
education finance incentive grants as de-
scribed in paragraph (a)(4) of this section.

(4) Under section 1122(c) of the
ESEA, the hold-harmless percentage
varies based on the LEA’s proportion of
formula children, as shown in the follow-
ing table [see bottom of this page]:

(b) Targeted grants and education
finance incentive grants. The number of
formula children used to determine the
hold-harmless percentage is the number
before applying the weights described in
section 1125 and section 1125A of the
ESEA.

(c) Adjustment for insufficient funds.
If the amounts made available to the State
are insufficient to pay the full amount
that each LEA is eligible to receive under
paragraph (a)(4) of this section, the SEA
must ratably reduce the allocations for all
LEAs in the State to the amount avail-
able.

(d) Eligibility for hold-harmless
protection. (1) An LEA must meet the
eligibility requirements for a basic grant,
targeted grant, or education finance incen-
tive grant under §200.71 in order for the
applicable hold-harmless provision to
apply.

(2) An LEA not meeting the eligibility
requirements for a concentration grant
under §200.71 must be paid its hold-
harmless amount for four consecutive
years.

(Approved by the Office of Management and

Budget under control numbers 1810-0620 and
1810-0622)

(Authority: 20 U.S.C. 6332(c))

[67 FR 71733, Dec. 2, 2002]

§ 200.74 Use of an alternative method
to distribute grants to LEAs with fewer
than 20,000 total residents.

(a) For eligible LEAs serving an area
with a total census population of less than
20,000 persons (hereinafter referred to as

“small LEAs”), an SEA may apply to the
Secretary to use an alternative method to
distribute basic grant, concentration grant,
targeted grant, and education finance
incentive grant funds.

(b) In its application, the SEA must—

(1) Identify the alternative data it
proposes to use; and

(2) Assure that it has established a
procedure through which a small LEA
that is dissatisfied with the determination
of its grant may appeal directly to the
Secretary.

(c) The SEA must base its alterna-
tive method on population data that best
reflect the current distribution of children
from low-income families among the
State’s small LEAs and use the same
poverty measure consistently for small
LEAs across the State for all Title I, part
A programs.

(d) Based on the alternative poverty
data selected, the SEA must—

(1) Re-determine eligibility of its
small LEAs for basic grants, concentra-
tion grants, targeted grants, and education
finance incentive grants in accordance
with §200.71;

(2) Calculate allocations for small
LEAs in accordance with the provisions
of sections 1124, 1124A, 1125, and
1125A of the ESEA, as applicable; and

(3) Ensure that each LEA receives
the hold-harmless amount to which it is
entitled under §200.73.

(e) The amount of funds available for
redistribution under each formula is the
separate amount determined by the Sec-
retary under sections 1124, 1124A, 1125,
and 1125A of the ESEA for eligible small
LEAs after the SEA has made the adjust-
ments required under §200.72(c).

(f) If the amount available for redistri-
bution to small LEAs under an alternative
method is not sufficient to satisfy ap-
plicable hold-harmless requirements, the
SEA must ratably reduce all eligible small
LEAs to the amount available.

(Approved by the Office of Management and
Budget under control numbers 1810-0620 and
1810-0622)

(Authority: 20 U.S.C. 6333-6337)
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[67 FR 71733, Dec. 2, 2002]

§ 200.75 Special procedures for al-
locating concentration grant funds in
small States.

(a) In a State in which the number
of formula children is less than 0.25
percent of the national total on January 8,
2002 (hereinafter referred to as a “small
State”), an SEA may either—

(1) Allocate concentration grants
among eligible LEAs in the State in ac-
cordance with §§200.72 through 200.74,
as applicable; or

(2) Without regard to the allocations
determined by the Secretary—

(i) Identity those LEAs in which the
number or percentage of formula children
exceeds the statewide average number or
percentage of those children; and

(ii) Allocate concentration grant funds,
consistent with §200.73, among the LEAs
identified in paragraph (a)(2)(i) of this
section based on the number of formula
children in each of those LEAs.

(b) If the SEA in a small State uses
an alternative method under §200.74, the
SEA must use the poverty data approved
under the alternative method to identify
those LEAs with numbers or percent-
ages of formula children that exceed the
statewide average number or percentage
of those children for the State as a whole.

(Approved by the Office of Management and
Budget under control numbers 1810-0620 and
1810-0622)

(Authority: 20 U.S.C. 6334(b))

[67 FR 71733, Dec. 2, 2002]
§ 200.76 [Reserved]

PROCEDURES FOR THE WITHIN-
DistricT ALLOCATION OF LEA
ProGraM FuNDs

§ 200.77 Reservation of funds by an
LEA.

Before allocating funds in accordance
with §200.78, an LEA must reserve funds
as are reasonable and necessary to—

(a) Provide services comparable to
those provided to children in participating

LEA’s number of formula children ages 5 to 17, inclu-
sive, as a percentage of its total population of children Hold-harmless
ages 5 to 17, inclusive percentage Applicable grant formulas
(i) 30% or more 95 Basic Grants, Concentration Grants, Targeted
(i1) 15% or more but less than 30% 90 Grants, and Education Finance Incentive Grants.
(iii) Less than 15% 85
© Thompson Publishing Group, Inc. F-1035 December 2008
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school attendance areas and schools to
serve—

(1) Homeless children who do not
attend participating schools, including
providing educationally related support
services to children in shelters and other
locations where homeless children may
live;

(2) Children in local institutions for
neglected children; and

(3) If appropriate—

(1) Children in local institutions for
delinquent children; and

(ii) Neglected and delinquent children
in community-day school programs;

(b) Provide, where appropriate under
section 1113(c)(4) of the ESEA, financial
incentives and rewards to teachers who
serve students in Title I schools identi-
fied for school improvement, corrective
action, and restructuring for the purpose
of attracting and retaining qualified and
effective teachers;

(c) Meet the requirements for choice-
related transportation and supplemental
educational services in §200.48, unless
the LEA meets these requirements with
non-Title I funds;

(d) Address the professional devel-
opment needs of instructional staff,
including—

(1) Professional development require-
ments under §200.52(a)(3)(iii) if the LEA
has been identified for improvement or
corrective action; and

(2) Professional development expendi-
ture requirements under §200.60;

(e) Meet the requirements for parental
involvement in section 1118(a)(3) of the
ESEA;

(f) Administer programs for public and
private school children under this part,
including special capital expenses, if any,
incurred in providing services to eligible
private school children, such as—

(1) The purchase and lease of real
and personal property (including mobile
educational units and neutral sites);

(2) Insurance and maintenance costs;

(3) Transportation; and

(4) Other comparable goods and
services, including non-instructional
computer technicians; and

(g) Conduct other authorized activi-
ties, such as school improvement and
coordinated services.

(Authority: 20 U.S.C. 6313(c)(3) and (4),
6316(b)(10), (c)(7)(ii), 6318(a)(3), 6319(1),
6320, 7279d)

[67 FR 71735, Dec. 2, 2002]

§ 200.78 Allocation of funds to school
attendance areas and schools.
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(a)(1) An LEA must allocate funds
under subpart A of this part to school
attendance areas and schools, identified as
eligible and selected to participate under
section 1113(a) or (b) of the ESEA, in
rank order on the basis of the total num-
ber of children from low-income families
in each area or school.

(2)(i) In calculating the total number
of children from low-income families,
the LEA must include children from
low-income families who attend private
schools.

(ii) To obtain a count of private school
children, the LEA may—

(A) Use the same poverty data the
LEA uses to count public school children;

(B)(1) Use comparable poverty data
from a survey of families of private
school students that, to the extent pos-
sible, protects the families’ identity; and

(2) Extrapolate data from the survey
based on a representative sample if com-
plete actual data are unavailable;

(C) Use comparable poverty data from
a different source, such as scholarship
applications;

(D) Apply the low-income percent-
age of each participating public school
attendance area to the number of private
school children who reside in that school
attendance area; or

(E) Use an equated measure of low
income correlated with the measure of
low income used to count public school
children.

(iii) An LEA may count private school
children from low-income families every
year or every two years.

(iv) After timely and meaningful
consultation in accordance with §200.63,
the LEA shall have the final authority in
determining the method used to calculate
the number of private school children
from low-income families;

(3) If an LEA ranks its school at-
tendance areas and schools by grade span
groupings, the LEA may determine the
percentage of children from low-income
families in the LEA as a whole or for
each grade span grouping.

(b)(1) Except as provided in para-
graphs (b)(2) and (d) of this section, an
LEA must allocate to each participat-
ing school attendance area or school an
amount for each low-income child that
is at least 125 percent of the per-pupil
amount of funds the LEA received for
that year under part A, subpart 2 of Title
1. The LEA must calculate this per-pupil
amount before it reserves funds under
§200.77, using the poverty measure se-
lected by the LEA under section 1113(a)
(5) of the ESEA.
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(2) If an LEA is serving only school
attendance areas or schools in which the
percentage of children from low-income
families is 35 percent or more, the LEA
is not required to allocate a per-pupil
amount of at least 125 percent.

(c) An LEA is not required to allocate
the same per-pupil amount to each
participating school attendance area or
school provided the LEA allocates higher
per-pupil amounts to areas or schools
with higher concentrations of poverty
than to areas or schools with lower con-
centrations of poverty.

(d) An LEA may reduce the amount
of funds allocated under this section to
a school attendance area or school if the
area or school is spending supplemental
State or local funds for programs that
meet the requirements in §200.79(b).

(e) If an LEA contains two or more
counties in their entirety, the LEA must
distribute to schools within each county
a share of the LEA’s total grant that is no
less than the county’s share of the child
count used to calculate the LEA’s grant.

(Authority: 20 U.S.C. 6313(c), 6320(a) and
(©)(1), 6333(c)(2))

[67 FR 71735, Dec. 2, 2002]

FiscAL REQUIREMENTS

§ 200.79 Exclusion of supplemental
State and local funds from supple-
ment, not supplant and comparability
determinations.

(a) For the purpose of determining
compliance with the supplement not
supplant requirement in section 1120A(b)
and the comparability requirement in
section 1120A(c) of the ESEA, a grantee
or subgrantee under subpart A of this
part may exclude supplemental State and
local funds spent in any school attendance
area or school for programs that meet the
intent and purposes of Title I.

(b) A program meets the intent and
purposes of Title I if the program either—

(1)(1) Is implemented in a school
in which the percentage of children
from low-income families is at least 40
percent;

(ii) Is designed to promote schoolwide
reform and upgrade the entire educa-
tional operation of the school to support
students in their achievement toward
meeting the State’s challenging academic
achievement standards that all students
are expected to meet;

(iii) Is designed to meet the educa-
tional needs of all students in the school,
particularly the needs of students who are
failing, or most at risk of failing, to meet
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the State’s challenging student academic
achievement standards; and

(iv) Uses the State’s assessment sys-
tem under §200.2 to review the effective-
ness of the program; or

(2)(i) Serves only students who are
failing, or most at risk of failing, to meet
the State’s challenging student academic
achievement standards;

(ii) Provides supplementary services
designed to meet the special educational
needs of the students who are partici-
pating in the program to support their
achievement toward meeting the State’s
student academic achievement standards;
and

(iii) Uses the State’s assessment sys-
tem under §200.2 to review the effective-
ness of the program.

(c) The conditions in paragraph (b) of
this section also apply to supplemental
State and local funds expended under
section 1113(b)(1)(D) and 1113(c)(2)(B)
of the ESEA.

(Authority: 20 U.S.C. 6321(b)—(d))

[67 FR 71736, Dec. 2, 2002]

Subpart B—Even Start Family
Literacy Program

§ 200.80 Migrant Education Even
Start Program definition.

Eligible participants under the Migrant
Education Even Start Program (MEES)
must meet the definitions of a migratory
child, a migratory agricultural worker, or
a migratory fisher in §200.81.

(Authority: 20 U.S.C. 6381a and 20 U.S.C.
6399)

[67 FR 71736, Dec. 2, 2002]

Subpart C—Migrant Education
Program

Source: 67 FR 71736, Dec. 2, 2002,
unless otherwise noted.

§ 200.81 Program definitions.

The following definitions apply to
programs and projects operated under
subpart C of this part:

(a) Agricultural work means the
production or initial processing of crops,
dairy products, poultry, or livestock, as
well as the cultivation or harvesting of
trees. It consists of work performed for
wages or personal subsistence.

(b) Fishing work means the catching
or initial processing of fish or shellfish
or the raising or harvesting of fish or
shellfish at fish farms. It consists of
work performed for wages or personal
subsistence.

© Thompson Publishing Group, Inc.

(c) In order to obtain, when used to
describe why a worker moved, means that
one of the purposes of the move is to seek
or obtain qualifying work.

(1) If a worker states that a purpose of
the move was to seek any type of employ-
ment, i.e., the worker moved with no
specific intent to find work in a particular
job, the worker is deemed to have moved
with a purpose of obtaining qualifying
work if the worker obtains qualifying
work soon after the move.

(2) Notwithstanding the introductory
text of this paragraph (c), a worker who
did not obtain qualifying work soon after
a move may be considered to have moved
in order to obtain qualifying work only if
the worker states that at least one purpose
of the move was specifically to seek the
qualifying work, and—

(i) The worker is found to have a prior
history of moves to obtain qualifying
work; or

(i1) There is other credible evidence
that the worker actively sought qualifying
work soon after the move but, for reasons
beyond the worker’s control, the work
was not available.

(d) Migratory agricultural worker
means a person who, in the preceding
36 months, has moved, as defined in
paragraph (g), from one school district to
another, or from one administrative area
to another within a State that is comprised
of a single school district, in order to
obtain temporary employment or seasonal
employment in agricultural work, includ-
ing dairy work.

(e) Migratory child means a child--

(1) Who is a migratory agricultural
worker or a migratory fisher; or

(2) Who, in the preceding 36 months,
in order to accompany or join a parent,
spouse, or guardian who is a migra-
tory agricultural worker or a migratory
fisher—

(i) Has moved from one school district
to another;

(ii) In a State that is comprised of a
single school district, has moved from
one administrative area to another within
such district; or

(iii) As the child of a migratory fisher,
resides in a school district of more than
15,000 square miles, and migrates a dis-
tance of 20 miles or more to a temporary
residence.

(f) Migratory fisher means a person
who, in the preceding 36 months, has
moved, as defined in paragraph (g), from
one school district to another, or from one
administrative area to another within a
State that is comprised of a single school
district, in order to obtain temporary em-
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ployment or seasonal employment in fish-
ing work. This definition also includes a
person who, in the preceding 36 months,
resided in a school district of more than
15,000 square miles and moved, as
defined in paragraph (g), a distance of 20
miles or more to a temporary residence in
order to obtain temporary employment or
seasonal employment in fishing work.

(g) Move or Moved means a change
from one residence to another residence
that occurs due to economic necessity.

(h) Personal subsistence means that
the worker and the worker’s family, as a
matter of economic necessity, consume,
as a substantial portion of their food
intake, the crops, dairy products, or live-
stock they produce or the fish they catch.

(1) Qualifying work means temporary
employment or seasonal employment in
agricultural work or fishing work.

(j) Seasonal employment means
employment that occurs only during a
certain period of the year because of the
cycles of nature and that, by its nature,
may not be continuous or carried on
throughout the year.

(k) Temporary employment means
employment that lasts for a limited period
of time, usually a few months, but no lon-
ger than 12 months. It typically includes
employment where the employer states
that the worker was hired for a limited
time frame; the worker states that the
worker does not intend to remain in that
employment indefinitely; or the SEA has
determined on some other reasonable ba-
sis that the employment is temporary. The
definition includes employment that is
constant and available year-round only if,
within 18 months after the effective date
of this regulation and at least once every
three years thereafter, the SEA documents
that, given the nature of the work, of
those workers whose children were previ-
ously determined to be eligible based
on the State’s prior determination of the
temporary nature of such employment
(or the children themselves if they are the
workers), virtually no workers remained
employed by the same employer more
than 12 months.

(Authority: 20 U.S.C. 6391-6399, 6571)

[67 FR 71736, Dec. 2, 2002; 73 FR 44123-
44124, July 29, 2008]

§ 200.82 Use of program funds for
unique program function costs.

An SEA may use the funds available
from its State Migrant Education Program
(MEP) to carry out other administrative
activities, beyond those allowable under
§200.100(b)(4), that are unique to the
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MEP, including those that are the same
or similar to administrative activities
performed by LEASs in the State under
subpart A of this part. These activities
include but are not limited to—

(a) Statewide identification and re-
cruitment of eligible migratory children;

(b) Interstate and intrastate coordi-
nation of the State MEP and its local
projects with other relevant programs and
local projects in the State and in other
States;

(c) Procedures for providing for edu-
cational continuity for migratory children
through the timely transfer of educational
and health records, beyond that required
generally by State and local agencies;

(d) Collecting and using informa-
tion for accurate distribution of subgrant
funds;

(e) Development of a statewide needs
assessment and a comprehensive State
plan for MEP service delivery;

(f) Supervision of instructional and
support staff;

(g) Establishment and implementation
of a State parent advisory council; and

(h) Conducting an evaluation of the
effectiveness of the State MEP.

(Authority: 20 U.S.C. 6392, 6571)

[67 FR 71736, Dec. 2, 2002; 68 FR 19152,
Apr. 18, 2003]

§ 200.83 Responsibilities of SEAs to
implement projects through a com-
prehensive needs assessment and a
comprehensive State plan for service
delivery.

(a) An SEA that receives a grant of
MEP funds must develop and update a
written comprehensive State plan (based
on a current statewide needs assessment)
that, at a minimum, has the following
components:

(1) Performance targets. The plan
must specify—

(i) Performance targets that the State
has adopted for all children in reading
and mathematics achievement, high
school graduation, and the number of
school dropouts, as well as the State’s
performance targets, if any, for school
readiness; and

(ii) Any other performance targets
that the State has identified for migratory
children.

(2) Needs assessment. The plan must
include an identification and assessment
of—

(1) The unique educational needs of
migratory children that result from the
children’s migratory lifestyle; and
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(ii) Other needs of migratory students
that must be met in order for migratory
children to participate effectively in
school.

(3) Measurable program outcomes.
The plan must include the measurable
program outcomes (i.e., objectives) that
a State’s migrant education program will
produce to meet the identified unique
needs of migratory children and help
migratory children achieve the State’s
performance targets identified in para-
graph (a)(1) of this section.

(4) Service delivery. The plan must
describe the strategies that the SEA will
pursue on a statewide basis to achieve
the measurable program outcomes in
paragraph (a)(3) of this section by ad-
dressing—

(i) The unique educational needs of
migratory children consistent with para-
graph (a)(2)(i) of this section; and

(ii) Other needs of migratory children
consistent with paragraph (a)(2)(ii) of this
section.

(5) Evaluation. The plan must
describe how the State will evaluate the
effectiveness of its program.

(b) The SEA must develop its com-
prehensive State plan in consultation with
the State parent advisory council or, for
SEAs not operating programs for one
school year in duration, in consultation
with the parents of migratory children.
This consultation must be in a format and
language that the parents understand.

(c) Each SEA receiving MEP funds
must ensure that its local operating agen-
cies comply with the comprehensive State
plan.

(Approved by the Office of Management and
Budget under control number 1810-0662)

(Authority: 20 U.S.C. 6396)

[67 FR 71736, Dec. 2, 2002; 68 FR 19152,
Apr. 18,2003, 73 FR 44124, July 29, 2008]

§ 200.84 Responsibilities of SEAs for
evaluating the effectiveness of the MEP.
Each SEA must determine the effec-
tiveness of its program through a written
evaluation that measures the implementa-
tion and results achieved by the program
against the State’s performance targets
in §200.83(a)(1), particularly for those
students who have priority for service as
defined in section 1304(d) of the ESEA.
(Approved by the Office of Management and
Budget under control number 1810-0662)

(Authority: 20 U.S.C. 6394)

[67 FR 71736, Dec. 2, 2002; 68 FR 19152,
Apr. 18, 2003]

F-1038

§ 200.85 Responsibilities of SEAs and
operating agencies for improving ser-
vices to migratory children.

While the specific school improve-
ment requirements of section 1116 of the
ESEA do not apply to the MEP, SEAs
and local operating agencies receiving
MEP funds must use the results of the
evaluation carried out under §200.84 to
improve the services provided to migra-
tory children.

(Authority: 20 U.S.C. 6394)

§200.86 Use of MEP funds in school-
wide projects.

Funds available under part C of Title I
of the ESEA may be used in a schoolwide
program subject to the requirements of
§200.29(c)(1).

(Authority: 20 U.S.C. 6396)

[67 FR 71736, Dec. 2, 2002; 68 FR 19152,
Apr. 18, 2003]

§ 200.87 Responsibilities for participa-
tion of children in private schools.

An SEA and its operating agencies
must conduct programs and projects
under subpart C of this part in a manner
consistent with the basic requirements of
section 9501 of the ESEA.

(Authority: 20 U.S.C. 6394)

§ 200.88 Exclusion of supplemental
State and local funds from supple-
ment, not supplant and comparability
determinations.

(a) For purposes of determining
compliance with the comparability
requirement in section 1120A(c) and
the supplement, not supplant require-
ment in section 1120A(b) of the ESEA,

a grantee or subgrantee under part C of
Title I may exclude supplemental State
and local funds expended in any school
attendance area or school for carrying out
special programs that meet the intent and
purposes of part C of Title I.

(b) Before funds for a State and local
program may be excluded for purposes of
these requirements, the SEA must make
an advance written determination that the
program meets the intent and purposes of
part C of Title I.

(c) A program meets the intent and
purposes of part C of Title I if it meets the
following requirements:

(1) The program is specifically
designed to meet the unique educational
needs of migratory children, as defined in
section 1309 of the ESEA.

(2) The program is based on per-
formance targets related to educational
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achievement that are similar to those used
in programs funded under part C of Title
I of the ESEA, and is evaluated in a man-
ner consistent with those program targets.

(3) The grantee or subgrantee keeps,
and provides access to, records that
ensure the correctness and verification of
these requirements.

(4) The grantee monitors program
performance to ensure that these require-
ments are met.

(Approved by the Office of Management and
Budget under control number 1810-0662)

(Authority 20 U.S.C. 6321(d))

[67 FR 71736, Dec. 2, 2002; 68 FR 19152,
Apr. 18, 2003]

§ 200.89 MEP allocations; Re-inter-
viewing; Eligibility documentation;
and Quality control.

(a) Allocation of funds under the MEP
for fiscal year (FY) 2006 and subsequent
years. (1) For purposes of calculating the
size of MEP allocations for each SEA for
FY 2006 and subsequent years (as well
as for supplemental MEP allocations for
FY 2005), the Secretary determines each
SEA’s FY 2002 base allocation amount
under section 1303(a)(2) and (b) of the
Act by applying, to the counts of eligible
migratory children that the SEA submit-
ted for 2000-2001, the defect rate that the
SEA reports to the Secretary and that the
Secretary accepts based on a statewide
retrospective re-interviewing process that
the SEA has conducted.

(2)(i) The Secretary conditions an
SEA’s receipt of final FY 2007 and sub-
sequent-year MEP awards on the SEA’s
completion of a thorough re-documenta-
tion of the eligibility of all children (and
the removal of all ineligible children)
included in the State’s 2007-2008 MEP
child counts.

(ii) To carry out this re-documenta-
tion, an SEA must examine its rolls of all
currently identified migratory children
and remove from the rolls all children it
judges to be ineligible based on the types
of problems identified in its statewide
retrospective re-interviewing as causing
defective eligibility determinations.

(b) Responsibilities of SEAs for re-
interviewing to ensure the eligibility of
children under the MEP.

(1) Retrospective re-interviewing.

(i) As a condition for the continued
receipt of MEP funds in FY 2006 and
subsequent years, an SEA that received
such funds in FY 2005 but did not imple-
ment a statewide re-interviewing process
prior to the enactment of this regulation,
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as well as an SEA with a defect rate that
is not accepted by the Secretary under
paragraph (a)(1) of this section, or an
SEA under a corrective action issued by
the Secretary under paragraph (b)(2)(vii)
or (d)(7) of this section, must, within six
months of the effective date of these regu-
lations or as subsequently required by the
Secretary,—

(A) Conduct a statewide re-interview-
ing process consistent with paragraph (b)
(1)(ii) of this section; and

(B) Consistent with paragraph (b)(1)
(iii) of this section, report to the Secretary
on the procedures it has employed, its
findings, its defect rate, and corrective
actions it has taken or will take to avoid a
recurrence of any problems found.

(i1) At a minimum, the re-interviewing
process must include—

(A) Selection of a sample of identified
migratory children (from the child counts
of a particular year as directed by the Sec-
retary) randomly selected on a statewide
basis to allow the State to estimate the
statewide proportion of eligible migra-
tory children at a 95 percent confidence
level with a confidence interval of plus or
minus 5 percent.

(B) Use of independent re-interview-
ers (i.e., interviewers who are neither
SEA or local operating agency staff mem-
bers working to administer or operate the
State MEP nor any other persons who
worked on the initial eligibility determi-
nations being tested) trained to conduct
personal interviews and to understand and
apply program eligibility requirements;
and

(C) Calculation of a defect rate based
on the number of sampled children deter-
mined ineligible as a percentage of those
sampled children whose parent/guardian
was actually re-interviewed.

(iii) At a minimum, the report must
include—

(A) An explanation of the sample and
procedures used in the SEA’s re-inter-
viewing process;

(B) The findings of the re-interviewing
process, including the determined defect
rate;

(C) An acknowledgement that, consis-
tent with §200.89(a), the Secretary may
adjust the child counts for 2000-2001 and
subsequent Years downward based on the
defect rate that the Secretary accepts;

(D) A summary of the types of defec-
tive eligibility determinations that the
SEA identified through the re-interview-
ing process;

(E) A summary of the reasons why
each type of defective eligibility determi-
nation occurred; and
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(F) A summary of the corrective
actions the SEA will take to address the
identified problems.

(2) Prospective re-interviewing. As
part of the system of quality controls
identified in §200.89(d), an SEA that
receives MEP funds must, on an annual
basis, validate current-year child eligibil-
ity determinations through the re-inter-
view of a randomly selected sample of
children previously identified as migra-
tory. In conducting these re- interviews,
an SEA must—

(1) Use, at least once every three years,
one or more independent interviewers
(i.e., interviewers who are neither SEA
or local operating agency staff members
working to administer or operate the State
MERP nor any other persons who worked
on the initial eligibility determinations
being tested) trained to conduct personal
interviews and to understand and apply
program eligibility requirements;

(i) Select a random sample of identi-
fied migratory children so that a sufficient
number of eligibility determinations in
the current year are tested on a statewide
basis or within categories associated with
identified risk factors (e.g., experience of
recruiters, size or growth in local migra-
tory child population, effectiveness of lo-
cal quality control procedures) in order to
help identify possible problems with the
State’s child eligibility determinations;

(iii) Conduct re-interviews with the
parents or guardians of the children in
the sample. States must use a face-to-face
approach to conduct these re-interviews
unless circumstances make face-to-face
re- interviews impractical and necessitate
the use of an alternative method such as
telephone re-interviewing;

(iv) Determine and document in writ-
ing whether the child eligibility determi-
nation and the information on which the
determination was based were true and
correct;

(v) Stop serving any children found
not to be eligible and remove them from
the data base used to compile counts of
eligible children;

(vi) Certify and report to the Depart-
ment the results of re- interviewing in
the SEA’s annual report of the number of
migratory children in the State required
by the Secretary; and

(vii) Implement corrective actions or
improvements to address the problems
identified by the State (including the iden-
tification and removal of other ineligible
children in the total population), and any
corrective actions, including retrospective
re-interviewing, required by the Secre-
tary.
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(c) Responsibilities of SEAs to docu-
ment the eligibility of migratory children.
(1) An SEA and its operating agencies
must use the Certificate of Eligibility
(COE) form established by the Secretary
to document the State’s determination of
the eligibility of migratory children.

(2) In addition to the form required
under paragraph (a) of this section, the
SEA and its operating agencies must
maintain any additional documentation
the SEA requires to confirm that each
child found eligible for this program
meets all of the eligibility definitions in
§200.81.

(3) An SEA is responsible for the
accuracy of all the determinations of the
eligibility of migratory children identified
in the State.

(d) Responsibilities of an SEA to es-
tablish and implement a system of quality
controls for the proper identification and
recruitment of eligible migratory children.
An SEA must establish and implement a
system of quality controls for the proper
identification and recruitment of eligible
migratory children on a statewide basis. At
a minimum, this system of quality controls
must include the following components:

(1) Training to ensure that recruiters
and all other staff involved in determin-
ing eligibility and in conducting quality
control procedures know the requirements
for accurately determining and document-
ing child eligibility under the MEP.

(2) Supervision and annual review
and evaluation of the identification
and recruitment practices of individual
recruiters.

(3) A formal process for resolving
eligibility questions raised by recruiters
and their supervisors and for ensuring that
this information is communicated to all
local operating agencies.

(4) An examination by qualified
individuals at the SEA or local operating
agency level of each COE to verify that
the written documentation is sufficient
and that, based on the recorded data, the
child is eligible for MEP services.

(5) A process for the SEA to vali-
date that eligibility determinations were
properly made, including conducting
prospective re-interviewing as described
in paragraph (b)(2).

(6) Documentation that supports the
SEA’s implementation of this quality-
control system and of a record of actions
taken to improve the system where
periodic reviews and evaluations indicate
aneed to do so.

(7) A process for implementing cor-
rective action if the SEA finds COEs that
do not sufficiently document a child’s
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eligibility for the MEP, or in response to
internal State audit findings and recom-
mendations, or monitoring or audit find-
ings of the Secretary.

(Approved by the Office of Management and
Budget under control number 1810-0662)

(Authority: 20 U.S.C. 6391-6399, 6571,
7844(d))

(73 FR 44124-44125, July 29, 2008)

Subpart D—Prevention and
Intervention Programs for Children
and Youth Who are Neglected,
Delinquent, or At-Risk of Dropping
Out

Source: 67 FR 71736, Dec. 2, 2002,
unless otherwise noted.

§ 200.90 Program definitions.

(a) The following definitions apply to
the programs authorized in part D, sub-
parts 1 and 2 of Title I of the ESEA:

Children and youth means the same
as “children” as that term is defined in
§200.103(a).

(b) The following definitions apply
to the programs authorized in part D,
subpart 1 of Title I of the ESEA:

Institution for delinquent children and
youth means, as determined by the SEA,
a public or private residential facility
that is operated primarily for the care of
children and youth who—

(1) Have been adjudicated to be delin-
quent or in need of supervision; and

(2) Have had an average length of stay
in the institution of at least 30 days.

Institution for neglected children and
youth means, as determined by the SEA,
a public or private residential facility,
other than a foster home, that is operated
primarily for the care of children and
youth who—

(1) Have been committed to the
institution or voluntarily placed in the
institution under applicable State law due
to abandonment, neglect, or death of their
parents or guardians; and

(2) Have had an average length of stay
in the institution of at least 30 days.

Regular program of instruction
means an educational program (not
beyond grade 12) in an institution or a
community day program for neglected
or delinquent children that consists of
classroom instruction in basic school
subjects such as reading, mathematics,
and vocationally oriented subjects, and
that is supported by non-Federal funds.
Neither the manufacture of goods within
the institution nor activities related to
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institutional maintenance are considered
classroom instruction.

(c) The following definitions apply to
the local agency program authorized in
part D, subpart 2 of Title I of the ESEA:

Immigrant children and youth and
limited English proficiency have the
same meanings as the term “immigrant
children” is defined in section 3301 of the
ESEA and the term “limited English pro-
ficient” is defined in section 9101 of the
ESEA, except that the terms “individual”
and “children and youth” used in those
definitions mean “children and youth” as
defined in this section.

Locally operated correctional facility
means a facility in which persons are
confined as a result of a conviction for a
criminal offense, including persons under
21 years of age. The term also includes
a local public or private institution and
community day program or school not
operated by the State that serves delin-
quent children and youth.

Migrant youth means the same as
“migratory child” as that term is defined
in §200.81(d).

(Authority: 20 U.S.C. 6432, 6454, 6472, 7801)

§200.91 SEA counts of eligible
children.

To receive an allocation under part
D, subpart 1 of Title I of the ESEA, an
SEA must provide the Secretary with a
count of children and youth under the age
of 21 enrolled in a regular program of
instruction operated or supported by State
agencies in institutions or community
day programs for neglected or delinquent
children and youth and adult correctional
institutions as specified in paragraphs (a)
and (b) of this section.

(a) Enrollment. (1) To be counted, a
child or youth must be enrolled in a regu-
lar program of instruction for at least—

(1) 20 hours per week if in an institu-
tion or community day program for
neglected or delinquent children; or

(i) 15 hours per week if in an adult
correctional institution.

(2) The State agency must specify the
date on which the enrollment of neglected
or delinquent children is determined
under paragraph (a)(1) of this section,
except that the date specified must be—

(i) Consistent for all institutions or
community day programs operated by the
State agency; and

(i1) Represent a school day in the
calendar year preceding the year in which
funds become available.

(b) Adjustment of enrollment. The
SEA must adjust the enrollment for each
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institution or community day program
served by a State agency by—

(1) Multiplying the number deter-
mined in paragraph (a) of this section by
the number of days per year the regular
program of instruction operates; and

(2) Dividing the result of paragraph
(b)(1) of this section by 180.

(c) Date of submission. The SEA must
annually submit the data in paragraph (b)
of this section no later than January 31.

(Approved by the Office of Management and
Budget under control number 1810-0060)

(Authority: 20 U.S.C. 6432)

§§ 200.92-200.99 [Reserved]

Subpart E—General Provisions

Source: 67 FR 71738, Dec. 2, 2002,
unless otherwise noted.

§ 200.100 Reservation of funds for
school improvement, State administra-
tion, and the State academic achieve-
ment awards program.

A State must reserve funds for school
improvement, State administration, and
State academic achievement awards as
follows:

(a) School improvement. (1) To carry
out school improvement activities autho-
rized under sections 1116 and 1117 of the
ESEA, an SEA must first reserve—

(1) Two percent from the sum of the
amounts allocated to the State under sec-
tion 1002(a) of the ESEA for fiscal years
2002 and 2003; and

(i1) Four percent from the sum of the
amounts allocated to the State under sec-
tion 1002(a) of the ESEA for fiscal year
2004 and succeeding years.

(2) In reserving funds under paragraph
(a)(1) of this section, a State may not
reduce the sum of the allocations an LEA
receives under section 1002(a) of the
ESEA below the sum of the allocations
the LEA received under section 1002(a)
for the preceding fiscal year.

(3) If funds under section 1002(a)
are insufficient in a given fiscal year to
implement both paragraphs (a)(1) and (2)
of this section, a State is not required to
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reserve the full amount required under
paragraph (a)(1) of this section.

(b) State administration. (1) An SEA
may reserve for State administrative
activities authorized in sections 1004
and 1903 of the ESEA no more than the
greater of—

(1) One percent from each of the
amounts allocated to the State or Outlying
Area under section 1002(a), (c), and (d)
of the ESEA; or

(ii) $400,000 ($50,000 for the Outly-
ing Areas).

(2)(i) An SEA reserving $400,000
under paragraph (b)(1)(ii) of this section
must reserve proportionate amounts from
each of the amounts allocated to the State
or Outlying Area under section 1002(a),
but is not required to reserve proportion-
ate amounts from section 1002(a), (c),
and (d) of the ESEA.

(i1) If an SEA reserves funds from the
amounts allocated to the State or Outlying
Area under section 1002(c) or (d) of the
ESEA, the SEA may not reserve from
those allocations more than the amount
the SEA would have reserved if it had
reserved proportionate amounts from sec-
tion 1002(a), (c¢), and (d) of the ESEA.

(3) If the sum of the amounts allocated
to all the States under section 1002(a),
(c), and (d) of the ESEA is greater than
$14,000,000,000, an SEA may not reserve
more than one percent of the amount the
State would receive if $14,000,000,000
had been allocated among the States
under section 1002(a), (c), and (d) of the
ESEA.

(4) An SEA may use the funds it has
reserved under paragraph (b) of this sec-
tion to perform general administrative
activities necessary to carry out, at the
State level, any of the programs autho-
rized under Title I, parts A, C, and D of
the ESEA.

(c) State academic achievement
awards program. To operate the State
academic achievement awards program
authorized under section 1117(b)(1) and
(©)(2)(A) of the ESEA, an SEA may
reserve up to five percent of the excess
amount the State receives under section
1002(a) of the ESEA when compared to
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the amount the State received under sec-
tion 1002(a) of the ESEA in the preceding
fiscal year.

(d) Reservations and hold-harmless.
In reserving funds under paragraphs (b)
and (c) of this section, an SEA may—

(1) Proportionately reduce each LEA’s
total allocation received under section
1002(a) of the ESEA while ensuring
that no LEA receives in total less than
the hold-harmless percentage under
§200.73(a)(4), except that, when the
amount remaining is insufficient to pay
all LEAs the hold-harmless amount pro-
vided in §200.73, the SEA shall ratably
reduce each LEA’s hold-harmless alloca-
tion to the amount available; or

(2) Proportionately reduce each LEA’s
total allocation received under section
1002(a) of the ESEA even if an LEA’s
total allocation falls below its hold-harm-
less percentage under §200.74(a)(3).
(Approved by the Office of Management and

Budget under control numbers 1810-0620 and
1810-0622)

(Authority: 20 U.S.C. 6303, 6304,
6317(c)(2)(A)

§§ 200.101-200.102 [Reserved]

§ 200.103 Definitions.

The following definitions apply to
programs operated under this part:

(a) Children means—

(1) Persons up through age 21 who are
entitled to a free public education through
grade 12; and

(2) Preschool children below the age
and grade level at which the agency pro-
vides free public education.

(b) Fiscal year means the Federal fis-
cal year—a period beginning on October
1 and ending on the following September
30—or another 12-month period normally
used by the SEA for record-keeping.

(c) Student with a disability means
child with a disability, as defined in sec-
tion 602(3) of the IDEA.

(Authority: 20 U.S.C. 6315, 6571)

[67 FR 71736, Dec. 2, 2002; 72 FR 17781,
April 9, 2007]

§§ 200.104-200.109 [Reserved]

[The next page is Tab F, page 1061.]
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