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AN INTERNATIONAL LAW SYMPOSIUM: PART I 

INTRODUCTION 

In this volume and the next, the Military Lnt~ ,  Revieu continues 
the series of symposia on specialized branches of law of interest t o  
military lawyers which began with volume 80. 

Volume 82 opens with an edited transcript of a panel discussion on 
new developments in  the law of war which was held at  The Judge 
Advocate General's School during the spring of 197% The panelists 
uere Professor Telfard Taylor, Professor R. Thomas Mallison, and 
Major General Walter D.  Reed, USAF. They discussed the two re- 
cently completed protocols to the four Geneva conventions of 1949 
Explanations for dome of the pravismns are suggested, and the pos- 
sibilitF and desirability of further changes is considered, 

The leading article in this volume is Xqor Thomas Behuniak's 
paper on  legal justifications for United States action during the 
Mayaguez incident in 1975. This lengthy article, like the symposium 
itself, is in t u o  parts and \%-ill be concluded in volume 83. 

The Mayaguez incident, in which the Cambodian government 
seized a United States merchant vessel, and in which United States 
forces took back the reasel and its American creu- by force, has al- 
ready receded into history in the minds of many This fact makes all 
the more necessary the publication af an article like that of Major 
Behuniak, so that  the precedential value of the action may not be 
loat After all. it is from events auch as this one, as well as full-scale 
uars, that diplomatic conferences such ar that  discussed by the law 
of war panel receive their impetus. 

The last article in volume 82 deals with a topic which admittedlj 
is historical. I t  is important that  a reference tool auch as the 
lard Lair Reciex have depth as i w l l  as breadth. Legal history 
too often slighted by the busy practitioner immersed in dealing with 
practical day-to-day problems. Yet legal history is the foundation 
upon uhich lau develops. This is perhaps especially true of interns- 
tional law. 

1 



MILITARY LAW REVIEW [VOL. 82 

Captain George Coil has produced an article which examines the 
practices and attitudes of British and American commanders during 
the American Revolution toward subordinates who committed of- 
fenses againit prisoners and civilians. He concludes that the prac- 
tice of treating such offenses as crimes was uell developed by that 
time. 

Volume 82 concludes with a revieu of Professor Michael Ralzer's 
book Just  and L'vjust Wurs by & J O ~  Korrnan Cooper and Major 
James Burger They examine the book from their positions, re- 
spectively, as defense counsel in the My Lai cases. and as an inter- 
national lawyer interested particularly in the law of war. Both re- 
viewers find much of interest in the book. 

This symposium will continue in voiume 83. with the transcript of 
a lecture by Professor John Hazard, the seeand part of Major Be- 
huniaks article, and other writings on international law. 

PERCIVAL D PARK 
Major, JAGC 

Editor, .Milifa~g Lna. Rei irr. 



LAW O F  WAR PANEL: 
DIRECTIONS IN THE DEVELOPMENT 

OF THE LAW O F  WAR 
On 6 April 1978, a panel of three esper ts  an  the laic of 

vm,  ICOS eonwnrd at  The Judge  Adeocate General’s School, 
C S .  A m y ,  Choilottesrtlle, T’irgima. Diseussiiig new d r -  
wloornents  zn this O T ~ O  o f  law %ere  Professor Telfoord 
Taylor  of Yeahiua Cniwrst ty  and Horrard  L o x  School, 
Professor U’ Thomas Xal l ison of George Wnshzngton Cni- 
iersity; and Major General Walter D. Reed,  Judge Aduo- 
eate G e n e ~ n l  of the C.S .  An‘ Force Their dialogue protides 
m o n v  insiohts znto the d e w l o p m e n i  of ihe nezc Genma 
Protocols 

Introductory Remarks 
Introduction of the 
Panelists and 
Procedures ta be 
Followed 
1st Presentation 

Comment 

Comment 

2d Presentation 

Comment 

Comment 

3d Presentation 

Comment 
Comment 

Colonel Barney L. Brannen, Commandant 

Major dames A. Burger, Chief, 
International Law Division, TJAGSA, and 
Moderator of the Panel 

Major General Walter D. Reed, Judge 
Advocate Generai, U.S. Air Force 

Profeasor Taylor 
Professor Mallisan 

Professor Telford Taylor, Professor of 
Lax- at  the Benjamin Cardozo School of 
Law- of Yeshiva University, now Visiting 
Professor a t  Harrard Law. School 

Profesaor Yallisan 

Major General Reed 
Professor UT. Thomas Mallison, Director 
of the International and Comparatiw Law 
Program at  George Washington 
Umrers,ty Law Center 

Major General Reed 
Professor Taylor 
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Questions by Audience 

Final Remarks Major General Reed 
Final Remarks Professor Mallison 

Final Remarks Professor Taylor 

Summation Major Burger 

IVOL. 82 

I. IKTRODUCTORY REMARKS: COLOKEL BARKEY 
L. BRAKNEN, COMMANDMANT 

I ueleome all of you to the school, our aun students and our staff 
and faculty. and our distinguished University of Virginia colleagues, 
and those students who are here for other elassei but are w l h g  to 
come m and hear this panel. I t  is very definitely a high point in our 
school's calendar for this year. 

Our panel today will examine Directions In the Development of 
the Lau of War and its impact on military operations and planning 
Our focus upon directions and developments at  this time is particu- 
larly appropriate since the rules of armed conflict are presently un- 
dergoing their first comprehensive adjustments since the adsent of 
the 1949 Geneva Conventions I say "adjustments" because this up- 
date and expansion of the law of armed conflict in the form of the 
protocols additional to the  1949 Geneva Conventions, recently 
adopted at  the diplamatie conference in Geneva. is an attempt by 
nations to bring legal regulation into line with modern conditions of 
warfare. The job has been moat complex, ranging from proposed 
norms applicable, on the one hand. to the highest plane of teehno- 
l o g m l  rtruggle. including, for erample. environmental warfare, t o  
the norms, a n  the other hand. applicable to the hard I S S U ~ S  of guer- 
rilla warfare 

Our panelists are eminently qualified to survey the situation and 
assess the direction of the developments in the law of war for the 
future. General Reed, Professor hlalhson. and Professor Taylor are 
highly respected. critical authorities on  the law of armed conflict 
and upon the relationship and practice between legal expectations 
and state practice during armed conflict 

4 
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Major Jim Burger, who is our Chief of International Law Divi. 
sion, v i l l  mow particularly introduce the panelists and describe for 
you the procedural ruler applicable to this discussion. 

I I .  1STRiiDL'CTIu.C OF THE P.ASELI.GTS 
.ASD PROCEDI'RES TO BE FULLir\\'ED 

1I;WOR .J.A11 E 5  .A BC RGE F! , CHI E F,- , 
1STEBS.ATIOShL L.\\\ DI\.ISIt?S. T.JAb:A 

.ASD 1IODI:RATOR UF THE P.ASEL 

Thank you, Colonel Brannen, I join with you in welcoming our 
students. the members of our faculty and staff, and the many dis- 
tinguished guests who are with us here today. I want to add that it 
is particularly plearing to the members of the International Law 
Division that now, as this academic year for the advanced elass 
draws near to an end, and as ,<-re have spent 80 much time during 
this past year discussing the laws of armed conflict, that  we are 
able, at  this point, to look toward the future and t ry  to discern in 
what directions these rules of armed conflict will take us. 

I am very pleased that we have such a distinguished panel here 
with us today, and I will just  spend afew minutes introducing them. 
What I will say iB only a summary of a few of the many aeeom- 
plishmenta and contributions that they have made during their  
careers. erpecially ta the law of armed conflict. 

Sitting in the center of the panel is Major General Walter D. 
Reed, the Judge Advocate General of the United States Air Force. 
General Reed entered the Army Air Corps in 1943, was trained in 
aviation, and was assigned to the B-29 Bombardment Group in Sol- 
h a ,  Kansas. After the w-ar, he was released from duty and entered 
Drake University where he received his law degree. He war re- 
called to active duty during the Korean Conflict, and then served as 
STA wlth the 16th Fighter Bomber Wing. His career a i t h  the Air 
Force since that time has developed hia special expertise in the area 
of international law. Early in his career he assisted in the formula- 
tion of implementing procedure to the international agreement es- 
tablishing the long-range proving ground. He served with L'SAFE, 
in Europe, and was there involved in the negotiation of implement- 
ing arrangements for KAT0 bases in Italy and Turkey. He attended 
the Hague Academy of International Law and received a Master of 
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Laws degree in Aerospace Law from McGill University in Canada. 
He served afterwards ar legal advisor to the C.S. ambassador in 
Thailand, and as Chief of the International Law Division for the 
Judge Advocate General of the U.S. Air Force. He served as a 
member of the U.S. delegation to the diplomatic conference on the 
Reaffirmation and Development of the Law of Armed Conflict, and 
was vice-chairman of the U.S. delegation during the final session 
ending in June of 1977. He was appointed Judge Advocate General 
of the U.S. Air Force in October of 1977. General Reed has written 
extensively on air and space larv and on the law of armed conflict. 
He has been Chairman of the American Bar Association Committee 
on Lawyers in the Brmed Forces, and is a member of the Advisory 
Counsel to the International Law Section of the American Bar As- 
sociation. 

Seated to Generai Reed's left is Professor Telford Taylor, who 
teaches at the Benjamin Cardozo School of Law of Yeshiva Univer- 
sity, and is presently a Visiting Professor a t  Harvard Law School. 
After graduating from Harvard Law School in 1932, Professor 
Taylor was admitted to the District of Columbia and New York 
bars. He served in a number of different capacities prior to World 
War 11: as  Assistant Solicitor with the Department af Interior. as 
Senior Attorney for  the Department of Agriculture, Associate 
Counsel with the Interstate Commerce Commission, Special Assiat- 
ant to the Attorney General, and then as General Counsel with the 
Federal Commerce Commission, Then, from 1942 to 1949, Professor 
Taylor, now Brigadier General Taylor, served with the Judge Adva- 
eate General Corps of the United States Army. He became deeply 
involved with the prosecution of War Crinies Trials fallowing World 
War 11, serving as Associate Prosecution Counsel of major Sazi  war 
criminals before the International Military Tribunal at Numberg, 
and as Chief Proaecutar for the United States under the charge of 
the International Military Tribunal. He also acted as Chief Counsel 
for war crimes during the subsequent proceedings conducted by the 
United States. Since that time, Professor Taylor has not ceased his 
involvement in the law of armed conflict. He has written exten- 
sively about his experiences at Numberg.  He has been active in 
commenting on the UEI of military force by the United States in 
Vietnam, and, most recently, has published a book on his experience 
in filing af briefs on behalf of immigration applications in the Soviet 
Union. He  was able to do this because of his professional contacts 
dur ing  the Xiurnberg period with the now Soviet Prosecutor  
General. 

6 
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To General Reed's right is Professor W. Thomas Mallison, who is 
Director af the International and Comparative Law Program at 
George Washington University Law Center. Professor Mallison 
served with the United States Savy during World War 11. After 
working for a time in private practice, Professor Mallison entered 
the teaching field, teaching at Ohio State University College of 
Law, a t  Yale University Law School, [from which1 he holds a JSD 
degree, and at George Washington University. He has twice held 
the Charles H. Stocken Chair of International Law a t  the U.S. 
Naval War College, and has worked for the U.S. Atomic Energy 
Commission as Chief of the Asian-African Branch and 8 s  chief 
negotiator of various atomic Atoms for Peace agreements, including 
the United StatesJapan Comprehensive Atomic Energy Agreement 
of 1958. Professor Mallison has also written extensively, on, just to 
cite a few topics, the status of irregular combatants, naval blockade, 
and the subject of international terrorism. He also attended, as an 
observer, the diplomatic convention on the Reaffirmation and De- 
velopment of Humanitarian Law of Armed Conflict. I might men- 
tion that we are honored to have with us, in the audience today, 
Mra. Sally Mallison, who is a rerearch associate a t  George Washing- 
ton University, and has published on her own, and with her hus- 
band, [on1 a number of international law and law of uar topics. 

All our panelists are  eminently qualified, and with this introduc- 
tion, I u-ould just like to quickly move now ta  the procedures that 
we will fdlon- this morning. We have approximately two hours, and 
to allow as much interchange as possible among the panelists, and 
also audience participation, we are placing the discussion an a atrict 
time schedule. I aould ask each panelist to make a short presenta- 
tion an the directions of [the law ofl armed conflict for about ten to 
fifteen minutes. Then we will allan the other two panelists to cam- 
ment upon, if they choose, what the panelist giving the presentation 
has said. We will Start ui th  General Reed, followed by Professor 
Taylor, and then Professor Mallison. This should take us about an 
hour and fifteen minutes, and then we'll have a half hour for ques- 
tions by our audrence, and we will finish up the morning [with] final 
comments and remarks by our three panelists. Our objective is to 
look into the directions and the development of the law of armed 
conflict, where we have been, and where we might be going in the 
future. 

General Reed, I will m u -  ask you to lead off our presentation. 

7 



MILITARY LAW REVIEW [VOL. 82 

111. FIRST PRESESTATION: MAJOR GENERAL 
WALTER D. REED,  

JUDGE ADVOCATE GEKERAL, U.S. AIR FORCE 

Colonel Brannen,  Major Burger, ladies and gentlemen. It's a 
pleasure for me to be here and participate in this panel. It's proba- 
bly fitting that I lead off because. in general, I think the practice 2s 
that the military forces move out and engage in an operation. and 
then the professors come along and tell us what a e  did wrong-even 
if we ivon. 

It is often said that military personnel. during peacetime, plan 
and prepare for the war that the) just finished, and maybe that 's 
t rue a8 well for those who engage in attempting to develop laws 
applicable to armed conflict. I'm not 80 sure that that isn't good, 
because what iye are dealing with is an effort to protect civilians, 
prisoners of war, the sick and uounded. and other innocent victims 
from unnecessary suffering and violence, and, at the same time. as- 
sure fundamental human rights far all participants. If that's u h a t  
ue are trying to do. then whether or not we are looking at what 
happened in the past. or trying to prepare rules for application in  
the future, I think we are still looking to the same objectwe. 

It 's true that World War 11, the Korean War, and the Vietnam 
Conflict had a definite impact on the current developments in the 
law of armed conflict. One area which has, as a result. received par- 
ticular emphasis i s  the applicability of the law of armed conflict to  
aerial operations. An important recent development in this area \%-as 
the Air Force's publication, a little over a year ago, of Air Force 
Pamphlet 110-31.' I think it is one of the first major publications 
that relates to the law of aerial warfare. But of course the moat 
important development in recent times is the Diplomatic Conference 
on Humanitarian Lau Applicable to Armed Conflict, nhieh con- 
cluded in June of last year. It's with some trepidation that I even 
bring It up with such eminent experts as Wally Solf and Jim Miiea, 
who h a l e  worked [an1 this problem more extenairely and more re- 
cently than I have. 

This conference was divided into several committees, one of which 

x C  3 Dent  of the .%IF Farce. Pamphlet N o  110-21, I n i e r n a t ~ o n a :  Laa-The 
Conduct  of .Armed Confl ic t  and Air Operatian? (19i61 
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dealt both n i t h  methods of warfare and protection for civilians 
There is definite overlap between those topics. You can't talk about 
protection for eirilians and the civilian population uithout talking 
about methods and meana of warfare, and, by the same taken, it's 
difficult to talk about methods and means without a t  least touching 
on the probiem of protection for the civilian population. 

The roots of this conference began several years ago, back in 1965 
or before, and the actual preparatory nark began in 1971 Well, if 
you recall, in 1971 we uere in the middle of the Vietnam war, and 
ne had to look very carefully at the objectives of the United States 
with respect to participation in the conference. I t  nould have been 
very easy for the conference to become a sounding board to discuss, 
solely, the United States' activities in Vietnam and, in fact, there 
was some effort in that direction. 

We entered the conference with a couple of objectives. One was to 
imprave the implementation of and compliance with the lair of u-ar 
as it existed. We were specifically concerned about treatment of 
prisoners of war and about the appointment of protecting powers. 
Our second objective was to he practical, t o  have ruies that could be 
applied in actual combat situations. We didn't want just idealistic 
rules which sounded good and satisfied a lot of people, but which 
were worthless in practical situations. 

So, with those objectives, u e  entered the preliminary discussions 
back in 1971, and participated in the diplomatic conference which 
convened in 1974. Four sessions later, in 1977, the conference con- 
cluded a i t h  the adoption of the Final Act and two prapoaed Pro- 
tGCdS, one dealing with international conflicts and a second dealing 
with nomnternational conflicts. I will talk only abaut the Protocol on 
internatma1 conflicts and, more particularly, about the provisions 
relating to protection of civilians and the application of PW status t o  
all members af the armed forces, including guerrillas and irregular 
combatants. 

At the outset of the conference, there were a lot of problems we 
knew ue were going to have to address: the problem of prisoner of 
war  status for guerrillas, the problem of adequate proteetion of 
civilians with respect to aerial bombardment, and, in that regard, 
the meaning of "indiscriminate" attacks with respect to aerial bom- 
bardment or bombardment from naval vessels or long-range artil- 

9 
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lery. There were alao some new problems that w e  didn't anticipate, 
and that's always B challenge. There were special interest groups 
who wanted to secure special protection for such things as oil re- 
fineries and oil fields. I t  is very papular to talk about protection af 
the naturai environment, and this conference was no exception, so it 
was proposed that we do nothing in warfare that would harm the 
environment. There were also eountnes n i t h  high dams u h a  u-anted 
some protection for them, and those with nuclear generating planti 
wanted protection for those. All of these mere new problems that 
had to be addressed. Some of them, a e  thought, were rather im- 
practical I don't know how, in modern warfare. we could provide 
special protection for ail refineries, fields, and pipelines, when they 
form the very heart of a modern military machine and are essential 
to carry out military operations. 

Our problems were particularly difficult because when you eom- 
bine humanitarian limitations on combat operations ui th  protection 
for the civilian papulation in a single committee you often have op- 
posed interests, and you have to find a balance between them. So 
dealing xi th  bath the Hague Regulations and the Geneva Conven- 
tions and combining them into a single discussion proved to be very 
difficult 

We did accomplish a good bit, and the orerail results are very 
satisfying. I think the main accomplishment of our committee was 
that w e  were able to agree upon a standard that eauld be applied, a 
standard that wa6 written dawn, that could be used for training 
purposes, and at least formed a common point of departure. I don't 
want to suggest that all of the ambiguities were eliminated There 
are still a lot of problems, but at least there was substantial agree- 
ment on some of these very difficult problems, and I think the area 
of concurrence is such that these proposed agreements will prove a 
sound baais for settling disputes that may arise in future eanfliet. 

As I said, the conference v a s  one for reaffirmation and the de- 
velopment of law, and, our v i e a ,  there id  not much in those Pro- 
tocols that represents new rulea. There are a few things, but a t  
least this committee started out with reaffirmation of the existing 
rules in the Hague Regulations regarding unnecessary suffering and 
that the methods and means of warfare are not unlimited. 

Then we took up an article on perfidy as a reaffirmation and de- 

10 
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velopment of the old Hague Regulation on prohibition of treachery. 
I think this was an important development because it related 
treachery or perfidy to  international obligations. When you claim 
protections under international law which you are not entitled to, 
then perfidy mag well be in existence for which punishment can take 
place. The most jignificant thing about the article, I think, is the 
incluaion af illustrative examples. The most important of these 
state8 that the feigning of civilian or noncombatant status while en. 
gaged in combat is an act of perfidy. 

There is clarification an what constitute8 a noncombatant, and 
when an individual ia out of the fight. When you're in  the hands of 
the enemy, you are already noncombatant and entitled to protec- 
tian. 

There is also guidance regarding what to do a i t h  people who are 
under your control, as  prisoners, when you can no  longer provide 
far their protection or take them with you back to prisoner of war 
camps. A paragraph in this article specifically eorem it:  you release 
them. There shouldn't have been any doubt of that, but there were 
those who claimed that under the 1949 Conventions you had no 
choice but to attack these prisoners, since you would be in violation 
if you abandoned them, 

One of the articles that wa8 particularly interesting to  me was the 
article on protection for descending airmen. We had always claimed 
that the customary law, provided such protection, but in the Confer- 
ence we found this wasn't necessarily so. There were those who 
claimed that descending airmen were subject to attack, especially if 
they were landing in friendly territory. It was a little difficult for us 
to understand how their protection would be tied to where they 
were going ta land, but there were those, particularly some Middle 
Eastern countries, who felt that where the battle lines were suffi- 
ciently closely drawn people descending in parachutes could maneu- 
ver their vehicles so that  they could avoid capture and should 
therefore be subject to attack. The Protocol, however, reaffirms our 
view that descending airmen are  always protected. 

Another important achievement of the Conference dealt with pro- 
tection of the civilian population, and recognition of the customary 
immunity that civilians have if they do not engage in acts of conflict 
or combatant activities. I t  codified several of the rules, the most 

11 
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important being the rule of proportionality. You knmi-, words can be 
discredited, and at the conference the word "proportionality" vas 
felt to be discredited. The reason it naa discredited was because, in 
testimony before a congressional committee, the Department of 
Defense General Counsel said that everything the United States 
forces did in Vietnam was in full compliance with the rule of propor- 
tionality. There were those at the Conference who said if that 's 
true. then we don't need a rule of proportionality. So we had to find 
a new aord.  and you'll find in Article 3 of the Protocol a descrip- 
tion of the rule of proportionality in  terms of ''excessive damage in 
relation to the concrete and definite military advantages to be 
gained." I think it's essentialiy the same rule, but the word itself 
ivas discredited. 

Another area that was discussed. and, I think. clarified. 1s in Ar- 
ticle 6g.  on open cities, or what are  termed "demilitarized zones". 
There wai  some confusion under Article 25 of the Hague Regula- 
tions as to what constitutes an "open city" and whether or not aerial 
operations could attack a city, even though military objectives w-ere 
there, if there were na defenses for that city. I think the historical 
research wiii definitely show that that is permissible. Nonetheless, 
there was considerable confusion, so Article 25  v a s  clarified to re- 
quire that an "open city" be subject to occupation by enemy forces 
without resistance. 

One other area of interest was the human rights article. R'e 
thought that we had effectively neutralized the Russians' and Com- 
munists' reservation to Article 85 of the Third Convention, because 
under Article 75 of the Protocol everybody was entitled to at least 
the traditional guarantees  and minimum standards of humane 
treatment. At the final session, hawerer, and after the Russian8 
had agreed to all these provisions. they yot up and said: 

As the Soviet delegation underfitands Article V51, its 
effects do not extend to war criminals and spies. National 
legislation should apply to this category of persons, and 
they should not ely'ay international protection. We should 
like to recall, in this connection, the reservation ivhich 
the Soviet Union made to Article 85 of the 1949 Conven- 
tion on the treatment of prisoners of 

* Diplamaric Conference on the Reaffirmarion a rd  Deiwlapmenr of I n t e r n s t m a 1  
Humanitarian L a s  Applicable in  Armed Confl i r r i .  Summary Record? a i  Plenary 
Meetinpa Doc Na CDDH/SR 43lA20 (1977)  
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I n  effect ,  they reserved  every th ing  they had before ,  not-  
nithstanding all the nice wards and articles we had in this Protocol. 
I t  was a great disappointment to use because we thought ive had 
successfully managed an "end run'' around the Russians' reserva- 
tion. 

.l4cjor Burger:  Now we wiil have comments by Professor Taylor 
and then Professor Mallison. 

A. COMMEST BY PROFESSOR TAYLOR 
Before undertaking to comment, I think that in candor, I must 

disavow qualifications which Major Burger innocently but errone- 
ously conferred on me. I have never, at any time, served in the 
Judge Advocate General's Corps. No doubt if I had, I would be able 
to make a much better presentation than I 'm probably going to  
make. but the fact is that my war-time assignments were exclu- 
aively in the field of intelligence, and s t  no time have I had the 
experience of Judge Advocate General service. So, with that dis- 
claimer, may I say that I have very little quarrel, if it is up ta pro- 
fessors to point out errors made by generals. I have very little 
quarrel with anything that General Reed haa said this morning 
He's given us a very lucid synop8is af the 1 9 i i  Protocols, and I 
guess whatever questions I have are not so much directed to what 
he said, hut to the document he is actuail?. talking about. 

The one question, which I think, at this point, that I %auld like to 
put to him, concerns a matter that he adverted [to1 concerning I L O I S  
d e  combat  ai applied to aircraft and descending parachutists from 
distressed aircraft, which is covered in Article 42, n i t h  a categorical 
rule, that no person parachuting from an aircraft in distress should 
be made the abject of attack during his descent. I quite agree with 
all General Reed said about necessity far  realism in these matters 
and consequently I find myself coming out  on what might be called 
the "hard-boiled" side of the question. I am afraid that I'm quite 
dubious about the realism of the proposed rule. In  discussing i t  this 
morning. General Reed talked about the objections from certain 
Middle Eastern countries which, apparently, concerned the situa- 
tion where a parachutist 1s close enough to the lines, so that by 
maneuvering the parachute, he might be able to descend into 
friendly rather than enemy territory. I don't really chink that's the 
focus of the problem. 

13 
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The focus of the problem, it seems to me, i8 a situation such as  the 
German Lufwaffe confronted in the Battle af Britain, where the 
bulk of the combat was over Britain, and where the point of the 
whole effort was to knock out the RAF, and where that depended 
largely upon diminishing, if not destroying, the Royal Air Force 
fighter command, and where, in a great many cases, if the de- 
scending aviator was spared. nithin a matter of two or three hours, 
he would he back up in his plane shooting down Luftvaffe aircraft. 
The same thing, in another dimension, occurred over the Eastern 
Front later on. I would like to put to General Reed whether, given a 
situation like that ,  where the re-emergence of pilots a h o  have 
bailed out as active combatants is a reality, and a very important 
factor in the course of the battle, whether It is realistic to expect 
that the rule will be observed. Contrary to what he said, I think It 
makes a great deal of difference whether the dercending aviators 
are landing in friendly territory or in hostile territory, and I query 
whether, confronted with a situation like the one I've described. 
whether that rule will, in practice, prove a practical one. I will save 
the rest of my comments or questions until my own presentation. 

Major Barper: Professor Mallison 

B COM.MEST BY PROFESSOR MALLISOA 

I certainly want to ,  very briefly, re-emphasize the crucial impor- 
tance of one of General Reed's majar points on realism. 

The hard fact is, no matter haw much professors or anyone else 
may argue to the contrary, that rules of law that are  a frank eom- 
promise between humanity and military necessity, and laws which 
can be enforced In combat situations are much more effective in pra- 
tecting human values than those which are  based upon the principle 
of humanitarianism alone and which cannot be enforced in combat 
situations 

Major Burger: We will now have the second presentation. Profes- 
sor Taylor. 

14 
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Now, I'm afraid that, after General Reed's presentation, mine is 
going to sound pretty diffuse. He has foeused on the 1977 Protocols. 
I would like, if time permits, to do basically two things. One is to 
make a fern comments and queries about both Air Force Pamphlet 
110-31 and the Geneva Protocols, focusing on matters that lie in the 
dimension of aerial aarfare primarily, and then if there is any time 
left, which I am beginning to doubt, to make some comments about 
enforcement problems. If there isn't time, I will hope to say some- 
thing about that when we come to questions. 

Kow, as to Air Force Pamphlet 110-31, I'd like to ray, a t  the 
oucset, that I think it is a remarkable and valuable document. The 
literature and codification in this field has previously been much 
scantier an the air side than on the ground side, and to have a cam- 
prehensive document of this kind with footnotes and references is, I 
think, a great contribution to clarity in this area. Outside of the 
particulars here, and, of course, many af the particulars are dupli- 
cated in the 1977 Protacois, I think my main criticism is in the use of 
history as  illustration of the rules here. I have the feeling that there 
either should have been a great deal more, or a good deal less of i t ,  
than what we actually find in the document. I say that with full 
awareness that to put in a document, an official document like this, 
analyses of past operations by the United States or its allies, which 
might come to a critical conclusion, is an undertaking uhich is un- 
welcome and may indeed be unwise. At the same time, it seems to 
me that in part8 of thia, and I'm referring specifically to the discus- 
sion of World War I1 and Vietnam, pages 6-4 and &I, that the 
draft is bath overly bland and considerably misleading in eompari- 
Sons drawn between ourselves, our allies, and the enemy. After a 
rehearsal of the events concerning the bombing of London and Ber- 
lin, w e  find the statement 

As a result of the bombing, some major cities in Europe 
and Asia were substantially destroyed, including tradi- 
tional military targets in areas of civilian housing and ac- 
tivity. The allies did not regard civilian populations and 
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their housing as proper military targets, and generall? 
preferred to seek to destroy only the military aspects of 
the cities. . . . 

Well. ui th  some reserYations, I would accept that as not too inaecu- 
rate a description of American bombing practicer during World V'ar 
11, but I find it impassible t o  recognize anything sufficientli re- 
sembling British heavy night-time bombing policies, practices, and 
intentions in World War 1 1 .  I think we k n o a ,  in fact, that the m e n -  
tions were, in many cases, to regard the civilian populatmn of cities 
as a major objective. 

Then we come. with the development of atomic seapons,  to this. 
"The United States  regarded two entire cities as appropriate 
targets and destroyed large portions of tuo  Japanese cities on which 
atomic w a p o n s  were dropped. The U S. justified the use of the 
weapons on the basis that the tu0 cities destroyed were involved in 
war production . . . " Well. of course, If that's a sufficient reason, 
most cities were involved in w r  production. and it rather belies all 
that goes before about restraints that a e  were supposed to be 
showing. N o w  of course, when we come to nuclear weapons, we're 
in another and very deep field. but I've always understood that the 
real justlfication, whether one accepts it as sufficient. or not, for the 
nuclear bomb drops, was not the immediate effect on those two par- 
ticular cities. but the i ? ~  terrorem effect on the Japanese ymern- 
ment and the expectation of using this as a lever  to produce peace 
negotiations more rapidly and more suitably from our standpoints. 

Then finally, in this section. "The general pattern." and that 's 
referring back to the restraint shonn by the American Air Force, 
we are told that it was modified somewhat in the air war over Japan 
because of problems unique to the Pacific, including the highly dis- 
persed nature of Japanese war industry. Well, again. If that IS a 
description of the great raid on Tokyo, ui th  the result in that city 
and the loss of life, it Seems t o  me the description of it is so bland as 
to be misleading and unsatisfactory. 

One comment on a later part there is a verr brief reference in 
this t o  Vietnam. It would seem to me, Lime it was the most recent, 
and, perhaps, the sort of operation most likely to occur in other 
areas. of course. in varied forms, that it would hare been e i se  to 
pay much more attention to it.  Since there BE many officers still 
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serving who were there, the problems are not yet dated. I t  saps 
that ,  "There uas little dispute in either Vietnam or Korea over 
which objectives could properly be attacked Instead, controversy 
centered on whether those objectives were being attacked. That as 
a description of the situation in North Vietnam seems to be accurate 
enough, but, certainly, highly inaccurate as a description of the air- 
craft operations in South Vietnam. Without attempting any conclu- 
sions as to whether the conduct of operations in South Vietnam was, 
or u'as not ,  permissible, it certainly has been highly controversial; 
many substantial criticisms have been leveled. 

Kon, on that score, just one more word, and mu- I'd like to go to 
the Protocols, rather than the Air Force manual. I refer to the defi- 
nition of "indiscriminate" in Article 51, paragraphs 4 and 5. I do not, 
now, mean to be critical of the definition itself, it'r an exceedingly 
difficult thing to tackle, and I'm far from saying that I ,  or anyone I 
know, could hare  come up with a better resolution of this. On the 
other hand, by necessity, these standards are phrased very gener- 
ally, and in that sense General Reed is right; they can be used for 
indoctrination and applied, but the question is, given actual situa- 
tions, how do you construe them: Let me take as  an example the 
so-called Christmas bombing of Hanoi in 1972, which, far various 
reasons, irrelevant at the moment, I was privileged to view from 
Hanoi as part af the target area. One definition of an indiscriminate 
attack is to use those means uhich employ a method or means of 
combat which cannot be directed a t  any specific military objective. 
Well, take a B-52 dropping bombs from heights into the 30.000'r and 
the area uhieh a bomb load from a flight of B - Z s  covers. That may 
possibly be directed accurately at certain very large military objec- 
tives. but of course i t  can't be contended that  this is precision 
bombing if one is talking about smaller targets. Does that mean that 
the use of B-52's in close proximity to Hanoi violated this? Or to 
take another standard later. any attack which may be expected to 
cause incidentai loss of civilian life, injuries to civilians, etc., which 
would be excessive in relation to the concrete and direct military 
advantage anticipated. This, I take i t ,  18 the standard of "propar- 
tionality," and I agree with General Reed that ,  although some may 
have been aatisf>ed, there w a d t  much change in the meaning of 
that. 

Howerer that may be, I'm sure most of kou knon that a couple of 
years ago Hamilton DeSaussure and Robert Glasser urote  a conrid- 
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erable piece on this problem in which they concluded that it was 
unlawful because the motivation was wrong. That 1s to say. the ob- 
ject was not a military one, but a political one, forcing the S o r t h  
Vietnamese back to the conference table. I should say, at the out- 
set. that I heartily disagree with the view taken in the DeSaussure 
article, in that most war does have political objectives, and I see 
nothing which warrants their view of i t .  However, the reply to it by 
Thornton Miles seems to me to mise the point I'm try to make. 
which is that when one comes to proportionality, and these stand- 
ards here, conclusions can w r y  easily differ about whether thew 
standards are  met in a situation such as I've described in December 
1 9 i 2 .  The bombing was largely accomplished by means which are 
inherently imprecise in close proximity to a city 

Now-, I think I will just take two minutes more. to aay very 
briefly the core of what I planned to say about enforcement prob- 
lems, which are a bit separate. Without going into any detail. it 
seems to me. looking a t  the course of events in civil Ian at the pres- 
ent time, and the occasions in  which war crimes trials have been 
used as  a primary means of imposing sanctions on  violations af laas 
of war, that that record of over a century now has to be looked on as 
a pretty poor one. By the nature of things, these trials take place 
either when one has captured enemy personnel, maybe in the course 
of combat, maybe, as with Germany, when you've totally occupied 
and overrun a country and pick up u-homever you please, or they 
are trials of one's own troops. Both of these lend themselves to 
great difficulty in unfair application. If it's the former, the cry 1s 

that this is victory's justice; if it's the latter, n e  encounter many af 
the same problems that you have with self-policing of a police force 
against police brutality, and that kind of thing. The e s p f i t  d e  eozps  
that military or police service rightly engenders puts great ohsta- 
des m the way of effective enforcement through trials. 

Sow.  I'm not saying that they are without value, but they are 
chiefly of symbolic value, and they are only of symbolic value if the 
symbols turn out the right m y .  If we look, in fact, a t  the efforts t o  
apply sanctions in the case of the My Lai massacre, that seems to be 
a ease where the symbol turned out the wrong u a y .  Efforts to apply 
sanctions generally proved ineffective and distressingly so. For that 
reason. I have come to the ~ o n ~ l u s i o n  that. if we are to talk ieri- 
ously about observance of the laus of war, then i t  must be primarily 
a matter of discipline and training, that they s i l l  not he observed 
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unless the troops can he made to see that ,  esaentially, i t  is advan- 
tageous to follow these rules, and in many situations that i s  difficult 
to perceire. 

I should add just one other thought. A great deal of education 
from books and lectures, [made available] a considerable time in ad- 
vance of entering the field of operations, i s  very easily forgotten 
under the stress af the actualities of combat. Therefore, once again, 
the indoctrination and the emphasis on these things cannot be solely 
a rear-area matter. I t  muat be a forward matter also, atherwise the 
lessons which were learned earlier very rapidly peter out. 

Major Burgei.: Thank you. There now may he comments by Pro- 
fessor Mallision and General Reed. 

A .  C O M M E X T  BY PROFESSOR MALLISOX 

I would like to comment briefly that, as lauyers, we have a par- 
ticular obligation. If we are going to serve our clients, and in the 
case of most of us who are still in uniform, our military cornmand- 
em, w-e have to look at the practical results of some of the practices 
that have been referred to. Civilian populations being objects af 
masaive aerial bombardment in a situation which has existed in 
World War II in both Europe and the F a r  East ,  again in the Viet- 
nam war, and, mmt  recently, and indeed on a continuing basis, in 
the Middle East. The result has always been uniform. That is, to 
increase the loyalty af the surviving civilian objects of attack to the 
existing governmental structure or other authority, perhaps a pub- 
lie body, under which they are operating. If you hare  any doubts as 
to the reality of massive aerial bombardment of civilians as rein- 
forcing civilian loyalty, look at the B.S Strategic Bombing Surveys 
for Europe and the Pacific, which emphasize the fact situation there 
very clearly. In addition, looking a t  it from the standpoint of mili- 
tary necessity, the existence of precision guided munitions wipes 
out any possiblility of a military necessity argument in favor of mas- 
sive bombardment of ciwlians. The existence of the PGMs was in- 
deed what made it possible to have the substantialiy improved pra- 
tection of civilians in Protocol 1 which has been referred to. The 
developed countries have lost any military necessity argument in 
vieu of the existence of PGMs, whereas the underdeveloped eoun- 
tries, u h o  tend to think of themselves as the bombees rather than 
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the bombers, were very gracious about giving up the right of their 
cirilian populations to  be bombed from the air. 

B .  CO.M.UEXT BY MAJOR GESERAL REED 

I didn't realize that u e  had a "bombee" or a recipient of the B-52 
attack on Hanoi u n h  us today. 

Firs t ,  let me say that there can always be questions about the 
scope of an attack and what is required to assure target destruction. 
neutralization, or capture. That is always a problem uhen  you're 
engaged in conflict. how much force is required to assure destruc- 
tion. while at the same time complying with your obligation to 
minimize incidental losses and incidental damages? It's the plague of 
a commander and an operations officer, alu-ays. With respect to the 
bombing of Hanoi. I a m i d  say that there were specific military ob- 
jectives that were the object of attack. in all cases. Certainly the 
main objective ITZS to force the enemy to the conference table, 
which is the ultimate objective in any hoetilit?-. The immediate mili- 
tary objective, however, was to  reduce military stares and the abii- 
ity of the enemy to resupply those stores through attacks on com- 
munications, lines of communication. transport, and other military 
objectives which are essential for the enemy to engage in and carry 
on military operations 

So I would defend the Christmas bombing and the B-52 attacks 
an Hanoi aa being consistent with the definition of military objee- 
tives and consistent with the prohibition an indiscriminate attack as 
defined in the Protocol. 

Regarding the criticism of the An. Force pamphlet. I recognize 
that there are problems. Any time you attempt to write an official 
government publication ?ou  will find that  there  must be corn- 
promises. The first problem we had in the publication of this one 
was obtaining permission to even write it,  which took several years. 
Certainly thore of us who are involved in this subject should also 
recognize that when you attempt to take the present laa. and try t o  
iustifv eonduet that occurred 25 or 30 %-ears a m .  attitudes touards " "  " _  
human rights and the ueapons involved hare ail changed a great 
deal since that time. 
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So, I accept the criticism of the pamphlet, I don't think it detract8 
from its usefulness. and I appreciate the generosity of the comment 
that he v a s  not disagreeing with the technical accuracy of some of 
the aentenee3, but questions whether or  not they are useful in the 
context. 

Thank you. 

.Major Bzwger Professor Mallison. your presentation 

Colonel Brannen, Majar Burger, ladies and gentlemen, it is a par- 
ticular pleasure for me, a former Sary line officer, to be with such a 
distinguished panel here at this fine institution. My comments will 
deal with the applications of txm of our four Geneva Conventions of 
1949: the POW and Civilian Conventions. 

The international humanitarian law statu8 of irregular combatants 
is a crucial aspect of the Third Convention concerning POW'S. as 
clarified and refined by the First Protocol of 1977; and the status of 
Israeli settlements in occupied territory under international law, 
my other topic, is a practical application of some af the specifics of 
the Genera Convention for the Protection of Civilian Persons in 
Time of War. 

Turning first to irregulars, I think we ought to  bear in mind the 
points of reciprocity and mutuaiiry as sanctions making it very 
necessary, if those sanctions are going ta  operate, to bring all com- 
batants n h o  act for a public purpose ai thin the ambit of the 
We must make it important to such irregular combatants to adhere 
to the l a w  and custom8 of uar  to insure their a n n  status 8s com- 
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batants and as  Pow's .  The four criteria with which we are familiar 
were first enunciated at the Brussels Conference in 1874. As ive all 
k n m ,  reliable historians tell us t h a t  the Prussians w o n  the 
Franco-Prussian var,  bur they certainly lost the Brussels declara- 
tion that laid down four criteria for irregulars but also rejected the 
Prussian government's argument that irregulars must be under 
s ta te  or government control. These well-known criteria are, of 
course, military command, fixed distinctive badge, open arms. and. 
most important, adherence to the laws and customs of war These 
are the same requirements repeated in the Hague Convention No 
IV, Article I of the Annexed Regulations. a multilateral convention 
still in force. 

The Nazi and the Japanese militarists' practices in the Second 
World War showed that more needed to  be done to protect irregu- 
lara, E O  we have the Genera Conventions of 1949 including, par- 
ticularly, Article 4A@) of the POW Convention This article eatenda 
POW status  t o  i r regulars ,  described as "organized resistance 
movements," which meet the specified four requirements of Brus- 
sels and Hague, and which operate either in or outside their own 
territory, even if this territory 1s occupied. The introductory ward- 
ing to the article adds t w  implicit criteria to the four traditional 
ones. The first is, "being organized.'' Certainly being organized is 
essential to facilitate compliance with the four substantive require- 
ments of Article 4 A W .  The other introductory wording, "belonging 
to a party to the conflict," does not refer to being under state con- 
trol. Thi3 argument was rejected a t  Brussels. and of course, the 
Brussels Declaration, although unratified, * a i  accepted as eustom- 
ary law and written into the Hague Convention where the matter of 
state control wasn't even raised. This is a codification of the cus- 
tomary law- in the Second World War, allowing the organized resis- 
tance movement itself to be a party to the conflict. based upon the 
model of Marshai Tito's partisans. AR you know, from the history of 
that period, these partisans were not created by any government; 
indeed, following the successful conclusion of the war. the irregulars 
created the prerent Yugoslavian state and government. 

Let's just look very briefly at the importance af the four tradi- 
tional criteria. Being under responsible command, of course, goes 
back t o  the crucial mat ter  of complying with the l a w  of war. 
Wearing a fixed distinctive sign, for the irregular, is analogous to 
the uniform of the regular. Carrying arms openly is a crucial matter 
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to distinguish between combatants and civilians. The I.C.R.C. 
Commentary states that  this requirement simply means that the 
enemy must be able to recognize partisans as  combatants and not BS 

civilians. Complying with the laws and customs of a a r  is the most 
crucial of the requirements and prevents the degeneration of hos- 
tilities to a pathological destruction of human and material values 
without regard to any rational political or military purpose. In 
Vietnam, the U.S. Army, in MACV Directive 38146, went beyond 
the requirements of Article 4AW of the POW Convention and clas- 
sified captured personnel as entitled ro POW status even thought 
they did not meet the requirements of Articie 4 A W  

It was a very clear view a t  Geneva, in the formulation of the 1977 
Protocols that more had to be done t o  bring irregulars into the sys- 
tem. Article 43 of Protocol I deals with rhe rights and status of 
armed forces and spells out an entitlement to POW Status in a braad 
conception which is specifically not limited to state parties. Article 
44 is an attempt to bring more irregulars into the system by taking 
account of current miiitary realities. I t  embodies, first, a general 
obligation to distinguish the irregular combatant from the civilian 
population, and adds that such combatant must carry arms openly 
during the military engagement, and prior to it while involved in 
military deployment. I t  clarifies the requirement of compliance with 
the rules of armed conflict by stating that the failure of an indi- 
vidual to so comply may constitute a war crime, but does not re- 
move his right to POW status. 

Non ,  let u8 turn to a practical appiicatian of the Geneva Civiiians 
Convention with equal brevity. This subject was considered by a 
subcommittee of the Senate Judiciary Committee last fall, and 1 had 
the pleasure of appearing there, along with Professor Yehuda Blu, 
one af the principal legal advisers to Prime Minister Menachem 
Begin and now- the new Israeli .4mbassador to the U.X.'There was 
certainly a wide eonsensur, as we've Seen in the mass-media, that 
the Israeli settlements in occupied territories are  in violation of the 
Civilians Convention. This has been manifested in various ways, in- 
cluding a unanimous statement at the United Nations Security 
Council, participated in by the United States Government, and B 

.The direrse analyses of Professors Blum and hlallison appear in The Colantio- 
l ion o f t h e  Wrsf  B o n k  Tirritories 66 Isroil .  X e o n n g s  Before the Subromm on 
Imnzigrafion arid S o t u r a l m l r o r  ofthe Senale Jiidirtory C a m m  , 95th Cong.. 1st 
Seis IOer. 17 and 18, 1971) 
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series of overahelming votes in the General Assembly of the United 
Nations It 's particularly important that the United Stater Gavern- 
ment has continuously and consistentl) maintained the Illegalit) of 
there settlements since the intensive hostilities of June 196i. The 
problem that the Government of Israel is confronted with is that 
Article 1% of the Civilians Convention prevents a state from de- 
nouncing the Convention until after peace has been concluded and 
until all protected persons have been accorded their full rights 
under the Convention. In v i e i  of this impoeslbiiity of a direct de- 
nunciation, the Government of Israel has had to use other argu- 
ments, and It has used t w o  main approaches. The first category 
might be called "title claims The basic preaupposition here. for the 
application of the entire Ian of belligerent occupation. and particu- 
lad) Article 49 of the Civilians Conrention, is that the belligerent 
occupant took the territory from the legitimate sovereign. Aecord- 
mg to the Government of Israel. Jordan and Egypt uere not such 
legitimate sovereigns in the Weat Bank and Gam Strip. respect- 
ively. since they were there as a result of alleged acts of agFession. 
The Israeli argument recognizes that Article 2 of the Camention 
provides that the Convention "shall aim apply t o  all eased of partial 
or total occupation of the territory of a high contracting party." but 
assumes the word "territory" must be narroal! construed 8s ~ n -  
cluding only territory over which the displaced goxernment had de  

re title, or complete formal aoveieignty. In contending that the 
lea of the Arab sovereigns are deficient in  one uag  or another, 

the Government of Israel claims to hare the better tltle, as it is in 
the territories as a result of something quite nea in international 
l a y  called "defensive conquest." The Government of Israel uses a n  
obscure method of treat) interpretation uhieh is not known in in- 
ternational l a w  The term "legitimate sovereign,'' which is the kegs- 
tone of the whole argument, appears nowhere in the Convention. If 
you look a t  the Proceedings of the Geneva Convention of 1949,j you 
uill not find a word or a sentence in the negotiating history to sup- 
port the position In order for the law to be applied according to the 
Israeli w e n .  the occupying gmernment must recognize the dis- 
placed government as having the title of the legitimate sovereign. 
This, as you will recognize immediately, 1s an up-to-date application 
of the thoroughly discredited "just war'' concept. The question of 
just a a ~  may be relevant to determining aggression versus self- 

EThe P m r i r d z , i g a  comprlre f ou r io lumer  numbered I .  11.4. I I B  i r d  111 publirhed 
by the Fedela,  Poll t l rr l  Department of the S u b i  G v i e r n m e n t  
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defense, but i t  has no relevance whatsoever to the application of the 
humanitarian l a w  This argument changes the Civilians Convention 
from what its Preamble states i t  to be, a convention to protect 
civilian persons, to a convention designed to protect governmental 
rights to claim territory. If it were such a convention, it would seem 
to me that it might ha\e  been suggested somewhere, either in the 
text or negotiating history. that this is S O .  

The next category of claim, quite inconsistent with the first one 
used b3- the Government of Israel, is what might be called an 
"avoidance elaim." I t  conceives the applicability of the Civilians 
Convention in general, and then focuses on Article 49(61, which 
states, and I'm quoting in full, "The occupying power shail not de- 
port or transfer parts af its own population into the territory it oc- 
cupies." This ,E a broad prohibition without any exceptions to it.  
But the Government af Israel argues that its settlements are noc 
covered because negotiating history (the first and only time they 
mention the negotiating history1 shons  that the purpose of the pra- 
vision i s  to protect indigenous civilian populations from deportation 
and displacement They paint out chat this was the Kazi practic?, 
and they claim that it is not the purpose of the Israeli settlements. 
This, of course, id  completel?. inconsistent with the tltle claims ar- 
guing the irrelevance af the Civilians Convention. The negotiating 
history as well as the broad language of Article 49, paragraph 6, 
indicate a broad prohibition without iegard to the purpose. and the 
particular Sazi practice \vas only one of the many practices prohib- 
ited. The critics of the Government of Israel point out that, if w e  
look into purpose, the Israelis, very much like the Nazis, are trying 
to create facts in occupied territory which facilitate the acquisition 
of territory. Israelis concerned with Israeli legitimate national 
interest, rather than the Zionist plans far territorial expansion, are 
well aware of the protective function of the humanitarian Ian for 
Israelis as well as Palestinians and other Arabs. Among them is 
Professor of International Law Emeritus Nathan Feinberg of the 
Hebrew University of Jerusalem, nho. writing in Ha'Aretz news- 
paper, has decisively rejected the legal arguments of the present 
Gawrnment of Israel as fundamentally inconsistent with Israeli na- 
tional interests as well as international I agree with Professor 
Feinberg that the Civilians Convention is applicable and that Arti- 

* H a '  Arefz.  O e t  9 .  1977, l i a ~ z a f o l r d  t n  4 SWASI.4 (publmhed by the Narlonal 
Council of Churches Xeu York) No. 2 7 .  You 11. 1971 pp 6 7 .  
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cle 49, paragraph 6, a treaty of the United States, and of every one 
of the states involved in the recurring military hostilities in the 
Middle East ,  prohibits the Israeli settlements. 

In concluding, it is clear that we're going to hare  more guerrilla- 
type warfare in the future. Let us hope that it 1s limited warfare. 
Perhaps this IS bringing C O ~ L  to Neucaetle, because the United 
States Army 1s such an outstanding practitioner of guerrilla war- 
fare. Just as one example, after the surrender at Corregidor and 
Bataan, United States Army officers led a very w l l  organized and 
militarily efficient guerrilla movement i n  the Philippine Island? 
which continued to operate until the landing of the U.S. Army.' 

In order to secure protection for civilians. it is necessary to bring 
irregular combatants into the legal system. That is why we have 
these new Protocols. In order to hare  any meaningful humanitarian 
la\v, it is necessary to  lay aside ingenious arguments designed to  
aroid application of the humanitarian law foar the benefit of all par- 
ties on a nondiscriminatory basis. A goad way to implement this is 
for all governments to take very seriously their obligations in the 
common Article 2 of the Geneva Conventions of 1949 to not only 
respect, but a150 to ensure respect for the conventions. 

Thank you 

.Mujov Burger Comments by General Reed and Professor Taylor. 

A.  COZf.WEA-T BY MAJOR GESERAL REED 

I certainly concur with what Profeasar Yallison has said regard- 
ing mutuality of entitlements and sanctions for all combatants. 
whether they are regular, or reserve, or militia, or guerillas, or 
other irregular forces. The United States particularly sought to 
eliminate these distinctions because in Vietnam w e  saw the criteria 
for prisoner of war atatus used to deny that s t a t u  to some of our 
forcer after they were captured. In  particular, It wm alleged that 
air crews were  not entitled to prisoner of war i ta tus  because the Air 
Farce was supposedly violating the laws of war and, therefore, our  

' S r r  the comment of BG Donald B l r r k b u r n ,  TSA ( R e t  I .  on 5' 5 Arm> guerllls 
uirfnre in 7 0  Proc Am So lnt ' l  L. 1% ,1976) 
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people were war criminals and not prisoners of war. So the Protocol 
does eliminate that distinction between regular and irregular forces, 
and provides a general rule that all members of the armed forces are 
entitled to prisoner of war atatus as set  out in Article 4 of the Third 
Convention, even though they may be accused of violation of the Ian 
of armed conflict and be guilty of war crimes. Those things are dealt 
with, of course, while they are within prisoner of war statui  in ac- 
cordance with the Third Convention and, except for the Communist 
reservation that we mentioned earlier, I think that we can expect to 
see far better humanitarian treatment for all prisoners and all par- 
ticipants in combat because of the Protocols. 

I think that's all I need to comment on. Thank you 

B. COMMEh'T BY PROFESSOR TAYLOR 

Major Burger, I have a good view of the clock, and in view of the 
desirability of involving the audience, and since, I believe, each of 
us is t o  harw five minutes by way of conclusion, I think I'll withhold 
any comment a t  this time. 

Major Bu~gger: At this time, we will now accept questions from 
the audience. 

VI. QUESTIONS BY AUDIENCE 

Q. Sir, a question for Professor Taylor- 

You said earlier that OUT court-martial efforts in regard to Viet- 
nam had a wrong result. This, presumably, suggests that there 
exists a right result. How, in your view, could w e  have reached a 
right result in individual acts or kinds of patterns of conduct which 
yon perceive to have been war crimes in Vietnam? 

A. By Professor Taylor  

Yes. I should say that a8 far  as the My Lai massacre i8 concerned, 
I'm certainly not the only one to perceive that it can be called a war 
crime. Your question is B difficult one, as to  how it could have been 
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done better. and what changes in organization, and so forth, might 
hare led to a different result. 

One reason I think why no convictions. other than the Calley con- 
viction, iiere obtained was partly due t o  that gap uhich protected a 
number of people because they had left the service. That is to say, 
under a decision of the Supreme Court, if you committed a crime 
outside the country while you were in service. you could be Court- 
martialed when ?ou came back, as long as you remained in the 
service, but not if you were out  of the service. But a t  many of these 
trials, Some of the participants s t  My Lai ivho had attained this im- 
munity appeared to testify against those who were un!ucky enough 
to be still m the service. Well, I think any lawyer would recognize 
that  kind of situation, psyehologicail~-, i s  practically a built-in 
guarantee of acquittal The spectacle of one rrho is immune because 
he has left, and another one u h o  is not because he is still in uniform. 
is one which is not conducive to  conviction. Incidentally, that gap in 
jurisdiction has iasted since the time of the Philippine insurrection, 
and it 's n e ~ e r  been remedied by a new jurisdictional statute, al- 
though the War Department has offered iegiilation to remedy it.  
Beyond that, of course, there are many explanations. I think that, 
with the distance of time, I would feel free to  say that Lieutenant 
Calley was poorly defended and ably prosecuted, whereas Captain 
Medina was ably defended and poorly prosecuted .in instruction 
was given by the judge in the Medina ease which war quite indefen- 
eibie under the miiitar? manual. The result. of course, of the acquit- 
tal of Medina was practically an automatic guarantee that those a t  
any higher l w e i ,  in rank, I mean, if you couldn't convict >ledma, 
who \%as uithin a few )ards of the place, and was the company 
commander. it mould be much more difficult to coniict anybody a t  a 
higher level. The recommendations of the Peers Committee, a n h  
respect to the handling of it,  were, of course, carried out  only in 
m a l l  part. I don't know.. This is one reason why I came t o  the 
somewhat pessimistic eonelusion that I announced before. Given an 
episode which ail of us know pretty well was beyond any doubt 
about nhe ther  it was legal or not, an episode widely witnessed, and 
%ith a great many participants. and people eollateralig moived .  
[and that] the eriminai process b? court-martial produced . . ,  that 
is, rirtualiy nothing. that 's precisely why, i t  seems to me, the 
training and discipline must be the main reliance 

.Mujot Bur.gei: Captain Lopombo 
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Q According to the provisions of paragraph 1, foreign troops which 
are presently in some countries of Africa are not considered as mer- 
cenaries because they have been sent by the government to fight. 
Xow what uould happen if this-in a case uhere  these troops were 
ta violate the rules and custom8 of war concerning the obligations of 
ensuring against the states' violations? Should these violations en- 
gage the rezponaibility of the sending states or those of the receiv- 
ing states? 

.Major Bu~ggei Is that directed to any particular member of the 
panel? 

Q.  Yes,  to Professor 3lalliaon. 

A .  Prqfessoi. .Wal/zson. 

As I understand Article 47 of Protocol I ,  dealing with mer-  
cenaries, and its w r y  interesting negotiating history, any compe- 
tent combatant who has a goad lawyer doesn't need to be a merce- 
nary. The definition of "mercenary" is so narrow, and there are so 
many exceptions to it,  that only a very incompetent combatant, with 
a wholly incompetent lawyer, or perhaps not one a t  all, is going to 
come within this narrow conception. Laak a t  all of the exceptions: is 
not a member of the armed forces; has not, and this is the exception 
that you've just raised, Captain, in Article 47,  paragraph 2 ,  has not 
been sent by a state which is not a party to the conflict on official 
duty as a member of his armed farces. It seems to me, that the mast 
important part of this, is Article 47, para. Z(c1. Pirates a t  sea and 
marauders on land, acting for personal purposes of private gain, 
have always been unlawful combatants. So Article 47 para. 2(cI, 
simply continues that, by stressing the public purpose criteria. We 
have not had any application of Article 47 yet, or. indeed, of the 
Protocols. I t  has not yet come into effect as a referendum interna- 
tional agreement. Of course, if it is never ratified, and use think it is 
going to be ratified by the United States and other states, but If it's 
never ratified, and is accepted into the customary laws as the Brur- 
selr Declaration was, i t  can be just ar important unratified as it is 
ratified. But until we hare application of it ,  it's going to be very 
hard to answer very specific questions on i t .  I ivould sa) that u e  
should keep in  mind the pre-existing customary law and the excep- 
tion of the illegal combatant n h o  acts for private gain in interpret- 
ing the article. 
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Q. I think, though, when a combatant has been sent by his govern- 
ment, he i s  not to  be considered as a mercenary. 

A. B y  Professor .Ilalfison. 

That is correct. Sir. So it 's very important that you advise p u r  
combatants to be sent by their governments. 

Q You mean, in this ease, in the case of violations of i a w  of war 
committed by this combatant. the sending state i i  responsible? 

A. Bg Pmfrsror .Mnilison. 

N o ,  it seems to me that the nhoie problem with mercenaries has 
not been treated as what the mercenary does; it's just that the 
mercenari-, like the historical pirate or marauder, le regarded as a 
very bad person for being in the status of a mercenar). It 's not so 
much what he does, it 's what he is. 

M a p r  Burg??. I think we'll more on to another question [indicat- 
ing a member of the audience]. 

Q Professor Mailison. I would like to ask you something. If we con- 
sider the PLO as being regular troops, and a e  t ry  to afford them 
the convention and protection of POWi,  what happens if they com- 
mit an act in a third country and they are apprehended in a third 
country? In that instance, should they be prosecuted under the laws 
of the country where the act has been committed, or should they be 
treated under the POW conventions? 

A By Profeeasoi. .MMall,son 

In responding to your question, I would emphasize, at the outset, 
that acta of terrorism, whether committed by governmental forces, 
regular armed forces, by irregulars which are members of an or- 
ganized resistance movement like the PLO, OF committed by indi- 
viduals are criminal m t s .  nhether  under the municiDal law of most 

pose that ,  under the laws of most countries, that would be a viola- 
tion of municipal criminal iaw. If we treat It as coming under the 
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international law of armed conflict, an act of terrorism is clearly a 
violation of the central requirement. both in the background law of 
Brussels.Hague-Geneva, and in the new Protocols, of adherence to 
the laws and customs of war, So, a h e t h e r  under international law or 
municipal law, an act of terrorism is a very basic violation of the 
la,\. 

Q Sir, your emphasis an the necessity for reality in formulating in- 
ternational law, and the more or less given reality that the political 
value of terrorism is, in fact, terror ,  what chance do you see that 
international terrorists are going to want to abide by the fourth 
substantive principle, of reciprocity and mutuality? Why would a 
terrorist, whose only value is terror, give up that in order to be 
protected by international law? 

A. By Professor Mallisan. 

Well, it seems to m-is this question addressed to me? I'll make 
a paint, then I'd like to give others an opportunity to do the same. 

I t  seems to me that one of the problems the E'nited States gov- 
ernment is having in dealing with terrorism, while talking i t  up and 
always saying they are against it ,  is that they've been very, very 
uneven in their interpretation of it. They get very psyched up abaut 
organized resistance movement terrorism, and just sort of blank out 
or overlook governmental terrorism, and even in the field of gov- 
ernmental terrorism, the U.S. government has had a double stand- 
ard. Witness the great anguish on the par t  of the U.S. government 
when an Israeli civil airliner a a s  shot down by trigger-happy Bul- 
garian fighter pilots in 1954, which could have been explained on the 
grounds of inadequate instructions and quick reaction, and the en- 
tirely different reaction of the U.S.  government when a Libyan air- 
liner was shot down after a thirty-minute incursion into Israeli air 
apace, when it was ahout to get back to the safety af the Suez Canal 
area. I t  seems to me that the U.S. government, if i t  really means to 
be against terrorism, has to be against all terrorism, whether com- 
mitted by governments or by groups or individuals. You can no  
more be against a little bit of terrorism by the bad guys, than you 
can be against a little hit of murder by the bad guys, and condone it 
as long as the good guys do it.  

Dealing particularly with your question, your question points out 
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that terrorism is very, very successful in certain instances. We hare 
all sorts of examples of that. I think that, among the terrorists in 
the third world, there la a great deal of admiration for Prime Minis- 
ter  Menaehem Begin. and his record in the field during the civil war 
in Palestine in 1947 and 1948. Jei is ,  as apposed to Zionists, claim 
that he killed more Jews in his massive terror tactics. than did the 
Palestinian resistance. I t  seems to me that the way to deal with the 
problem you raise IS to make terror not pay. If terror doer pay. the 
problem you raise is going to be very hard to deal with, and to make 
it not pay, you have t o  make it not pay across the board, with no 
exceptions. 

.Mn~or  B*lger.  General Reed, I would like to pose a question to 
you, if I may. From what we've discussed this morning about the 
new protocols and their emphasis on requiring nations to discrimi- 
nate in the use of force. I wonder to what extent does a developed 
nation. such as the United States, have an obligation to develop and 
to utilize precision guided iueapans, and does this put a nation, like 
our own, under disadvantage, because the lesser deveioped nations 
would not hare  to do this? 

A .  B y  Major G e m ~ n l  R e e d .  

Well that's--all these questions are difficult, of course. Certainly, 
you hare  an obligation to  do what you can in the circumstances. and 
you can't ignore the availability of techniques, technology. and sya- 
terns which would accomplish the purposes of [the] protocols. I 
think each nation has to da what 1s practicable and feasible within 
Ita power. balancing that. of course, against the milirary reality of 
the conflict In doing that, you are always subject to criticism that 
you hare  the ability to do mare, and the lesser developed countries 
can claim that you have ignored some of these devices and systems 
which would achieve a military objective and be-result in less col- 
lateral damage, and claim that they do not have the obligation. I 
think they do have the same obligation. maybe not necessarily to 
acquire sophisticated weapons, which are beyond their economic 
and other means, but they hare  to do what they can, w t h i n  their 
means, to avoid the collateral damages that many result. 

Addit ional  c o m m e n t  i c a ~  given by Professo,. Tayloi, 

I'd like to add just another thought to that. I quite agree with the 
reply General Reed gave. but I don't think itla anythinp ne need to 
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get too worried about, really. I mean, if we have the means of 
greater precisian, presumably w e  will reap from that very direct 
military benefits because precision bombing 1s supposed to be much 
more effective than imprecise bombing. Furthermore, the techna- 
logical development has enabled us to defend oumelves against 
bombing much better, so that. although your question is eonceptu- 
ally valid, it does seem to me that ,  as a practical matter, it 's not 
going to present a Serious problem. 

. + l a p  Burger Are there any other questions" Yes. 

Q. I guess this is to you. General Reed. Concerning descending 
parachutists, I look at descending parachutists the same way as I do 
someone who is last a t  sea, or in a military hospital, or a POW 
camp. I would imagine that people who draw a fine line about de- 
scending airmen have never felt the nakedness of coming down in a 
parachute. I would imagine this could be related to a time-out in a 
football game. Regardless of whether or not the man is going to get 
on the ground and get into another aircraft or not, I think they 
should all be considered together. 

A. B y  . M n j o ~  General Reed You've farced me to use my term early. 
In discussing this problem, it was described by several people as 
being the shipwrecked of the air. Essentially, that's exactly the way 
it n a s  looked at by many. Perhaps not time-out a t  a football game, 
because we kind of avoid refernng to war as  a game in which there 
has to be some sort af balance on each side or it'r not a fair fight. 
But by the same token, it is a period in u,hich an individual is incap- 
able of defending himself, or capable, through no particularly direct 
act of his oan ,  of being caught in the open without any means to 
surrender or otherwise defend himself. I t  is like [being] ship- 
ureeked  a t  sea,  it's like temporarily-people are temporarily 
w-ounded in a very minor way, they can return to the fight, they do 
not-you don't bomb frontline dispensaries-I avoid using the word 
"hospitals," because generally you don't have severely sick and 
wounded in them, because those individuals may be patched up and 
return t o  the fight. 

The rationale you pive 15 exact 

Additioiial comment  WCIS given by Professo,. Taglo,.. 

I'm afraid I think that your analogy to the football field portrays 
a h a t  I can only describe as a sentimental attitude toward uarfare. 
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Warfare 1s not a football game. Sor do I think the analogy to the 
ship-wrecked a t  sea is good either This is not the ease of-we're not 
talking about people who are traveling fmm place to place, and then 
some kind of disaster afflicts the aircraft, we're talking about people 
who, in the example I gave, have been engaged in mortal combat 
with your o w n  forces, bombing > o u r  country, and shooting down 
your own pilots. 

The argument in this little pamphlet called ''Conduct in Combat," 
which I got hold of, doer use [an1 analogous a rgument ,  t h e  
parachutist i s  helpless, and, of course, that's t rue,  but that will 
apply equally to paratroops. In  the period when they are coming 
down, they are indeed helpless. So I don't think that that's a poim 
of distinction, because the rule here does say that you can shoot at 
paratroops a h o  are  coming down, and they're helpless as long as 
they're in the air. 

I don't quite see this idea that there should be time-out. We don't 
spare any traaps a h a  are  fleeing. They're not surrendering. Why 
should a parachutist have an immune period from combat coming 
down, if he's coming dawn into friendly territory, so that he could 
fly again in a matter of hours! 1 don't think it 's a thin line. I don't 
think it's a thin line between where you're coming down, whether 
it's friendiy or hastile territory. I t  may be in some cases. where the 
parachuting is near the front lines, but in the case of the battle of 
Britain and the a a r  in Russia, it was not that a t  all. I t  was quite 
apparent that any pilot shot down-any British pilot shot down- 
was going to come dawn in British territory. 

I don't deny the humanitarian purpose of the rule, and my quee- 
tion a m  whether it really would be a matter that one could expect 
to be observed in conditions where the stakes are high, as in my t A o  
dlustrations. I think I might argue that. 

Major Burger. I think that s t  this point w e  can call upon our 
panelists ta make their final remarks. and again we would like to 
start oif with General Reed. 

VII. FINAL REMARKS: MAJOR GEKERAL R E E D  
I can't leave descending airmen without conceding that i n  aitua- 

t i m s  where there i s  a cloie relationship between the time of the 
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individual descending and his immediate return to the affray, and 
that represents a major or a significant part of the overall conflict, 
then that does raise the element of practicality, which I think we 
have to recognize. 

I would think that the mast important development represented 
by the Protocol is that we now have written standards. Because 
they are written, it gives us an opportunity to expect greater cam- 
pliance. I vholeheartedly agree a i t h  my colleagues that sanctions 
imposed against states and trials for criminal conduct have not 
[been] and wil l  not be effective in enforcing compliance. 1 think 
what will be effective is having better trained forces, and having 
procedurea whereby violations can be identified by those farces. 
This wil l  result in a much greater aaarenes of the Ian on the part of 
commanders, on the part of operations officers, and on the part of 
the planners. The factor of protection for the innocent victims can 
then be built in during the peacetime planning and peacetime train- 
ing, which will result in greater compliance during the pressures 
and emergencies of combat. 

SO, i t  is with that expectation that we are moving ahead with the 
Protocols and with the development of the Department of Defense's 
program requiring that all military forces receive training in the law 
of armed conflict. I think all the armed forces hare been directing 
greater emphasis and greater time on this subject to avoid some of 
the lapses that have occurred in prior wars. 

I would just n a n t  to make one other comment. I think that there 
is a need for us, as part of our training program, to perhaps develop 
a separate code applicable to combat violations. We are using a 
Uniform Code of Military Justice which is primarily designed to 
cover conduet in peacetime. I t  is not directed a t  the combat situa- 
tion. When you talk about murder, when you talk about assault. 
most people do not think about the combat situation, they think 
about the indiridual who has held up a gas station or committed an 
offense in the civilian community in peacetime. This is an entirely 
different kind af circumstance from the tl-pe of \ idat ion of laiv that 
you would have in war time, and I would ruggeat that in the future 
we may !\-ant to look at development of a separate code dealing with 
combat offenses as a device for better training on the law of armed 
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conflict. separate from training in the Uniform Code of Military Jus- 
tice 

Thank you 

.Major  burger^ Professor Mallison 

VIII. FINAL REMARKS: PROFESSOR MALLISON 

In my concluding remarks,  I would like to draw on an idea 
suggested by French Prime Minister Clemeneeau of World War I 
fame. He was accused of interfering with military matters. He laid 
it down flatly, "War is too important to leave to the generals." In  
the same way, I would suggest to you that the international hu- 
manitarian l a w  1s much too important to leave to the lawyers. As 
lawyers, ne hare a special obligation to carry it to others, to our 
clients, to OUT consumers. To carry it to military commanders, ne 
hare to show that it is entirely consistent with military necessity 
and. indeed, has taken factors of military necessity into account. 
Let's also get the line officers in  the act. As a retired Xav: l ine 
officer, I feel I'm sitting on both sides of the table on this one. The 
only other work I ' ve  ever done than be an international lawyer is to 
be a line officer in the Navy. We've got to carry this to the line 
people. General Reed has done It very well. One of his principal 
associates in teaching the law of ivar in the Air Force v a s  General 
Daherty, the Commander in Chief of SAC, until his recent retire- 
ment. Of course. w e  only hare  a limited number of four star gener- 
als and four star admirals, and they do have other minor, collateral 
duties in addition to the law of war, although we don't want to 
minimize the importance of that role, and neither has General Reed. 

We must carry the word to the people who are the client8 and the 
consumers. I would like to j u t  give you a brief example of the way 
we did this in World War 11, but I want to point out that you hare  
on this panel three veterans of World War 11. We are a diminishing 
group, and you're not airvaye going to have the opportunity to hear 
stones af the type that I'm about to tell you first hand. 

Imagine battleships and cruisers in, first, Leyte Gulf and then in 
Lingoyen Gulf, taking a pretty bad battering from Kamakaze at- 
tacks, and the ships burning after the attacks, with many killed and 
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wounded topside and d l  over the deck area. Then imagine a few of 
the Kamakaze who didn't quite carry out their inatructiana. You 
knon that each of them attended his own ceremonial funeral, and 
perhaps the survivors were those who were really the chief mour- 
ners a t  their ceremonial funerals and didn't see any paint in giving 
up the benefits of the funeral by actually going to their death. There 
was a great temptation to say, "Look a t  our shipmates u h o  are 
killed and who are dying, look at  the damage done to our ships, let's 
keep on 8hoating." But this wasn't done. The shooting stopped. 
these people were picked up, and they were treated in a manner 
consistent with the humanitarian requirements, which utterly as- 
tonished them because they had been told that they were going to 
be subjected to cruel and unusual punishments. They told every- 
thing they knew about Japanese  military operations and they 
greatl?. facilitated our future military opera t iam They didn't hare 
to be encouraged to talk, they were so glad and so surprised to be 
alive, that they wanted to talk. I t  was a .cry significant military 
advantage to give them POW statu3. 

In this context and in other contexts, we as lawyers must point 
out the practical military advantages involved in this branch of law. 

Thank you. 

M a j o r  B w g e r :  Profesmr Taylor 

IX. FINAL REMARKS: PROFESSOR TAYLOR 

My agreement with Professor Mallison's conclusion is so complete 
that I say anything more with some hesitation. But I'd like to do 
just t a o  things: one in clarifying, and the other by way of possible 
suggestion. 

My discussion of the bombing of Hanoi was not directed to  the 
proposition that the bombing was, in fact, invalid, whether under 
the Ian in effect a t  that time, or under these protocols. That's a 
question on which I remain in doubt to this day. despite my closeup 
view of the consequences. 

During the first two or three days of it,  I was ~n doubt, but hav- 
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ing observed the w i g h t  of bombs dropped, and the amount of dam- 
age outside of Hanoi, in comparison to the small amount of damage 
inside, I became very rapidly convinced that there was no effort 
being made to destroy Hanoi. Hauwer ,  later on, when I eau two 
large residential areas, closely settled, both very large areas, blown 
ta bite with heavy loss of life, and the ruins o f a  big hospital eamplex 
blown to ruins, with, fortunately, vers- little loss of life. then. natu- 
rally, questions arose in my mind as to what was going on. Return- 
ing home, I was able to pret ty  well satisfy myself with what I 
thought all along that these were not intentional targets, that these 
were the result of either jettison by disabled bambera or  mimes 
from close-by targets I haven't any doubt that General Reed is 
quite right when he says that all of these missions had military 
selected targets. But. of course, under the protocols. that 's still no t  

Under the standard that attacks must be di- 
ry  targets, if the losses are going to be exces- 

sive in relation to the advantages [ , that1 is a disqualification. 
Therefore. simply to say that military targets were there in every 
case does not satisfy the protocols. And my point really is that if 
we're to study the problem and conduct educational exercises in this 
area, the examination of the Christmas bombing, on an objective 
basis, [is needed,] with more knowledge than I possess of the mili- 
tary necessity for using B-52's. maybe there was one, I don't knou. 
But it's the kind of thing, which aa a field of stud), seems to me 
most illuminating in testing the workability of principles like this. 
Now. the difficulty of doing it in an official pamphlet is obvmus I 
made the point and General Reed made the paint that it 's not a 
vehicle which le well adapted to probing objective analysis of con- 
troversial episodes. H e ,  I think a little unhappily. said that there 
were difficulties in trying to justify what had happened I don't 
think we ought to do that. I t  does not seem to me the purpose of the 
pamphlet should be to t ry  to justify the past. What ue want is 
commentary that uould be helpful in application of the standards 
there. I'm wondering, since it's so difficult to do, and I agree that it 
1s difficult to do in an official pamphlet. whether having to resort to 
Some technique such as Congress sometimes uses in getting studies 
of controversial problems by the Congressional Library, which, I 
guess, you can't do, but getting outside entities qualified to do 
it-to put together material that would not have an official flavor to 
i t ,  might not be a better vehicle for educational use. As far as the 
official pamphlet goes, it seems to me, in short, it would have been 
better not to  assay the Commentaries which %ere inhibited the way 
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they have to be, but to t ry  that sort of thing separately. and in some 
other context where you can be mare open about It. 

X. SUMMATION BY MAJOR BURGER 

Well, thank you. Generai Reed, Professor Taylor, and Prafeessar 
Mallison. I think that ive have had a bit more discussion on the lax 
of armed conflict in this short period this morning than could ever 
have been expected. We hare  drawn from your experience, your  
expertise, but most especially. I think, from your judgment and 
foresight on the future of the law of armed conflict. As military 
lawyers and practitioners interested in the Ian of armed conflict, I 
cannot thank you enough for what you have done here this mormng. 
I would like t o  express the sincere appreciation of The Judge Advo- 
cate General's School, of our 26th Advanced Class. of the staff and 
faculty, and all the other people here in the audience this morning. I 
hope that you all may return here again in the future. Thank you.  
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THE SEIZURE .LVD RECOVERY OF 
THE S.S. MAYAGUEZ: 

A LEGAL ANALYSIS OF UNITED STATES CLAIMS* 

by Major Thomas E. Behuniak-^ 

PART 1 

I n  th i s  two-pori article, Major Behuniak e ~ a n r i n e s  a t  
l engih  the legal basis far Cni t ed  S ta t e s  ac t ions  iaken in 
response to the 1975 S L Z I Z L P B  by  the Cambod ian  govern- 
ment of the Ameneanjlng merchan t  *esse1 .Mayagaei. 

T h e  f zrs i  pari. appearing ~ i i  th is  volume, sets f o r t h  f h e  
f a c t s  of the ease and analyzes  three of f o u r  major /ego! 
ciainis O P  arguments admneed by the LT,rited Sia tes .  In 
the f i r s t  e l a i m ,  the seiruie of the ship is  charneteriird as 
an  a d  of piracy The  second claini, c lose ly  ?elated to the 
f m t ,  asserts tha t  the s e i m ~ e  eontrnuened i , i t enra t ioml  
la10 because i t  took place on the high s e a s .  not i w  Cambo- 
d i a n  t e r n t o n a l  u'aters. The  t 
ship I C U S  entitled to enjoy the 
i n  innocent passage .  
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t i o n a h  o n d  theirprope,. ty n b m a d  

.I!n~oi Behuriznk eo~ieliider hisfivst p a r t  i i i th  the o b v r -  

a i d  A l though  there i 

h u  rceeded i n  t h e  n h s e n e e  of e f f e c t i v e  i , i t e i 0 o t i o n n /  
ninchiner.y 1 0  p m t s c i  hurna,, rrghfs 

o n  l h i  Lax' of the Sen 

Both p a d s  1 a n d  2 are f o l l o w r d  by npper id iers  1.epi.o- 
d u e i n g  certnbv d o e u m e n f s  useful 111 rrideiata,iding t h e  
Mayaguet ease 
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A P P E S D I X  D. P R E S I D E N T  FORD'S LETTER TO T H E  

CONGRESS,  MAY 14 S T A T E M E N T  BY 
W H I T E  HOUSE P R E S S  S E C R E T A R Y ,  
MAY 14 MESSAGE TO THE CAMBODIAN 
A U T H O R I T I E S  FROM T H E  U N I T E D  
S T A T E S  G O V E R N M E N T ,  MAY 16 
STATEMENT BY PRESIDEKT FORD 167 

I. INTRODUCTION 
On April 1 6 ,  1975, the United States-supported' Government of 

the Khmer Republic surrendered to Khmer Rouge rebel forcer of 
the so-called Government of the National Union of Cambodia in 

> T h e  United S ta tes  fhreiv I ~ E  full support behind the  Lon No1 gorernment after 
Lon Sal and h i i  folloueri  aver threv  Prince Saradom Sihanouk. During the  f i i e  

Unired Nations Ambassador Seal! to  the United S a t i o n i  General Assembly / o l e -  
~ n g  L'nired S ta te r  abjecrion LO m o w s  t o  change i e p r e ~ e n t ~ i i u n  a i  Cambodia i n  72 
Dep'f Stare Bull 60.52 (1976). statement b! Air  f Seeretar> of State Habib made 
beiore t h e  Subcomm on G a i  f O p e r a t m i  of the  House Comm on Approps on 
F o b  3. 1976,  discussing a request io?  aupplemenfal appropriatiani fa r  milltar) 

la ,  ~n 72 Dep't Sta te  Bull 266-58 11975). and zn additional 
eeretary Habib on the  same rubject made beiore t h e  Special 
galions of the H o m e  Camm on Foreign Affalrr OF Mar 5 ,  

1976. i n  12 Dip'! State Bull 407, 409 11976). 

I t  * a s  n o t  unti l  the pernnd Februark through April 197s *hen Congre.. failed 10 
act on Adminisfrafian 'equerfi for an additional 5222 m11114n in military and e m  
nomic aid f a r t h e  embattled country fhsf United State. maleriel ~ u p p o r f  began tu 

at  113, at  I64 Pieeldent Forca Jan 
for  assiitsnce IO Cambadis and Yiet 

nam, 72 Dep I Stare Bull 229, 231 (19751 

A fin& ~ o m p r o m i i e  pmpuial  - a i  apppiuved b y  the Sen 
Committee tha t  pml'lded $82 5 million ~n 8upplemenral mil l  
This r a v l d  hsv t  required an end LO such aid after June  30. 1 
rejected by  Pre i rdent  Ford  36 Facti  o n  File I 6 3  116 (19 
I796 .Apr 1 2 .  1916 

The K h m e r  Rouge rebel forces received their support irom S o r t h  Tiefnam in 
the form aimarenel and adiiiar) ss~istan~e I" combat operation8 S o r f h  Vietnam 
~ I P U  had r e \ e r a l  millfar) bases in Northeastern Cambodia See the f n a  sfstementr 
af Ass'! Secretary Habib ~ u p r a  
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Phnom Penh, the capital of Cambodia and the last stronghold of the 
Gorernment of the Khmer Republic. This ended a five-year-old a a r  
between these opposing factions. This war began shortly after a 
coup led by General Lon Nal deposed Prince Xorodom Sihanouk as 
head of state and installed a republic on March 18, 1970.1 

On April 17, the new government established its headquarters at 
the Interior Ministry in the capital and invited all ministers and 
generals of the former government to help draw up measums to 
restore order in the country. An official of the n e v  government 
stated at a n e w  conference in Paris that the government would 
pursue a policy of neutrality and n ~ n a l i g n m e n t . ~  

Despite previous reports of scattered fighting between the Khmer 
Rouge and remnants of the former government's a m y  in parts of 
the caumry, the new government announced on April 22 that it was 
"governing in Phnom Penh and the entire country."' At its first 
national congress, held on April 26-28 and attended by 311 dele- 
gates, the new government reaffirmed "the policy of independence, 
peace, neutrality and nonalignment, absolutely prohibiting any 
country from establishing bases in Cambodia, and struggling 
against all forms of foreign interference in Cambodia's internal af- 

On May 12, less than a month after the Khmer Rouge seized 
power in Phnom Penh, the neu government found itself embroiled 
in a dispute with the Government of the United States over the 
seizure of an American cargo vessel, the S.S.  Mayaguez, and its 
crew by a Cambodian gunboat in the Gulf of Siam (Thailand).B After 
some two and one-half days of diplomatic efforts to gain the releaae 
of the ship and its crew failed to draw any response from authorities 
in Phnom Penh, the U.S. resorted to armed force and launched a 
mllitary rescue operation against Cambodian territory. The ship 

.Id ar 272 
, I d  81 294 
'Washinton Post. >lag 13, 1975. at A-l  [hereinafter cited as Post1 
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was retaken bg a boarding party of U.S. Marines, and the creu was 
released by the Cambodians. The four-dag incident u a s  over.' 

Although pleased with the execution of the rescue mission, Pres,- 
dent Ford ordered a review of the four days of events to determine 
what lessons. I f  any, were to be learned from the Later. 
taenty-nine Democraric members of Congress joined in a statement 
urging the House of Representatives to send the President a formal 
request Sar an account of the events surrounding the resew m ~ s i o n .  
The joint statement said, in part '  

The United States reaction to the ship's seizure re- 
sulted in a number of combat casualties and left a great 
many questions as to the timing, nature and scope of the 
rescue operation. . . . We believe that Congress should 
look closely at this incident, not only to clear up confusion 
as to what happened, but to evaluate the decision-making 
process and to determine hon such situations might be 
handled better in the future.g 

The purpose OS this paper is to identify some of the questions of 
law and poiicy raised by the events of the incident and to inquire 
into their impact on the international legal order In doing so, this 
study will examine the fallomng three areas: first, the facts and 
circumstances of the incident; second, certain c lams made by a 
major participant in the dispute-the United States: and third, the 
validity of its claims and actions under relevant norms of cuatamary 
international l a y  applicable conventional law, and contemporary 
p r a c t m  

It 1s hoped that ,  in  the end, this inquiry and the conelusions and 
recommendations to be drawn therefrom will provide a foundation 
upon which other studies can build. 

11. FACTUAL SITCATIOS 
A .  MOSDAY,  .WAY 1 2  

During the early afternoon, in the Gulf of Thailand, the S.S.  
Yayaguez, a U.S. merchant ship, plodded northwest across the 

' S r r  p n r r n  ' a  id , P a y  16, 1976, at  .AI & A-16 
l T m e  Magazine. Ma? 16. 1976. 81 18 m1 2 [hereinafter cited a3 Time] 
'Pasf. June 12, 1 9 %  81 x 2, cnl. 6 
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Guifs waters at 12.6 knots.Io The vessel, a 31-year-old, 10,485-tan. 
480-foaat, container-type cargo ship, left its home port of Hong Kong 
on May 8 with a mixed cargo and u-as bound for Sattahip, Thailand, 
and then on to The ship had a top speed of 15 knots and 
was manned by forty American seamen.12 She had been assigned to 
Asian waters since January 197i ,  when she was transferred from 
the Caribbean by her owner, Sea-land Service, Ine. .  of Menlo Park, 
N.J . ,  a subsidiary of the tobacco conglomerate, R. J .  Reynolds In- 
dustries, h e . ,  of Winston-Salem, N.C.I3 

On board the vessel were 274 very large containers, insured for 
$ E  million. Ninety were empty. One hundred and seven contained 
commercial fyreight bound for Singapore. Seventy-seven contained 
post exchange and commissary supplies, office equipment, spare au- 
tomotive par ts  and mail consigned from Oakland, California, to 
Utapao Air Base in Thailand far U.S. servicememberr, embassy 
persannei, and their  dependents stationed in Thailand." The 
Mayaguez carried no weapons, ammunition, explosives, munitions 
or military equipment, and it u a s  unarmed,I5 except for a mace 
gun, which the skipper possessed for use in  the event "a crew 
member ran amok."'B 

considered b y  this w i t e r  fa be the modi accurate 
"R R o a a n .  m p r o  note 10, at 37 Post, May 13 1975, 8f A-13. (01 1:  May 16. 
1976. s t  A-10, c o l i  3-6: Ma) 18.  1976, a t  1-20 ,  C U I  1: F Y Timer. May 24. 1976. 
e t  2, eo1 1. Time. May 26. 1915, at  10. CUI 1 
' I d  ; P o s t ,  May 13. 1915, a t  A-1. c d  I 
BTTlme. May 26. 1976, a l  10, e01 1 
' I d  , Past, May 16, 1975, a t  A-LO, ed8 .  3-6,  R Y. Times, May 24, 1876. at  2 ,  e d  

1, R R a r a n .  supra note 10, at  163 The 21  eantainera (36 t o  40 feet in length) 
bound far Thailand included ~ U O  of mail, three of foadatuffe ineludmp refrigerated 
meat and fruit .  eight af commissar) eupplhei, such 8 9  soap and shaving cream, 26 
a i  spare automotive parts and affiee e q u w n e n f :  and 38 of PX Items, such as soft 
drinks. beer and liquor. I d  , Post. May 13, 1976, at  .4-13, eo/. 2 
'JSupro: R. Rowan. aupm n o t e  10 81 19. On May 23.  1975, ahen the Mayaguez 
reached Hans K o n r  after i t &  rescue. affiriala of Sea-Land Sernee iolunfeered t o  

parti. ferti!lzer. butane * s i .  p u n t ,  office equipment and to i let  paper Times, Ma? 
24, 1976. sf 2, 4 s  1 & 2 
"R Rauan, supra note 10. at 19 lnrtesd alrei ,oiverx most 3klpPsrs faday carry 
mace guns far this purpose 
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It nas 218 p.m. (Cambodian time) when the third mate, nho  was 
on watch, took the ship's bearing." Her trackline was 323 degrees. 
However, she had been running a little Inside, 80 the third mate 
changed her course f i re  degrees to the left to keep well off the is- 
land of Poulo Wai, u-hich the ship was about to pass.18 Pouio Wai i s  
roughly one mile lonp and about half that size in width, and i s  one of 
two tropical Islands lying some fifty-four miles off the Cambodian 
mainland.'* Both islands, designated as the Wai Is lands.  a r e  
claimed by both Cambodia and South Vietnam, and have been the 
subject of dispute between them for several y e a m l o  

Because Poulo Wai was in clear v iew,  the third mate did not use 
his sextant to take his bearing. Instead he used an azimuth circle to 
take a tangent bearing an the island.21 The Mayaguez was some six 
and one-half miles southeast of Poulo Wai in a widely used Interna- 
tional shipping lane.21 During hi3 sighting, the third mate noticed 
what appeared  t o  be a launch with a red flag eommg a t  the 
Mayaguez from Paulo Wzi. The captain, who was in his cabin sort- 
ing money for crewmen who had elected to draw fund8 for port call 
in Suttahip, Thailand the next morning, was informed of the on- 
coming launch and reported to the wheelhouse. I t  was 2 20 p.m.z3 

Through his binoculars, the captain s a w  a gunboat about a mile 
away, rapidly closing in on the Mayaguez. He then heard a burst of 
fifteen to t u e n t y  rounds af machine-gun fire and saw tracers from 
the gunboat crms the ship's box. The captain immediately gave the 
order for the Mayaguez to stop A second burst of gunfire erupted. 
followed by a third burst. Then the blur of a dark object hurtled 
over the bow and exploded close t o  the Mayaguez. It was a rocket 24 

" I d  , at  l i  
,%,, 

' * S e e  map?, Appendix A ,  depicting ares a i  seizure and recovers of the 
Magaguei. The maps are reproductions of map; I" the fronflipleee af  R Rowan. 
s u p m  note 10 Sir o l a o .  rd , at  1 7 .  24-25, 47: Poet. Mag 18 1975, at A-10. eo1 2. 
Time. I s u  26. 1975. 10 1 1 .  17 The Camhadmi  call Poula I\'a Island.  Koh I c h  

njra 

Seh. uhieh trsnslste; as H a r i e ~ h i f  Island I d  a t  10 

m o ~ r ~  Post. n a y  16, 1976,  at  A-ZD. 4 1. xa, 16, 1976, at A 20 e O ~  1 T ~ ~ ~ .  ilag 
26. 1975, at 10. eo1 2 36 Facti  on File 320 11976) 
"R Rowan, 8 u p m  note lo.  8t  17-16. 
l l P o ~ I  Mag 16. 1975. at  .4-10. c d  1 May IS. 1975 at  -4.20 e01. 1 .  Time. Ma) 26.  
1976. a t  10. mi. 2 
* J T m s .  Mni  26. 1975. i t  11. e01 1 and 18-20 
*'R Rousn supro note 10, st 20.22 24, Post, Ma) I @  1975. at  A-20,  co18 1 and 2. 
N a r s K e e k  Magazine Ma) 26, 1975, at 18-19 [hereinafter cited a i  Neusweekl 
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The reactions of the crew are vividly protrayed in Ray Rowan's 
work. They ranged from eurprize and bewilderment through indig- 
nation and anxiety to fear for their lives. There feelings were also to 
remain a i t h  the cieu in varying degrees of intensity, throughout 
their ordeal.na 

The gunboat, an Amencan-built craft called a swiftboat, made a 
taunting w e e p  in front of the Yayaguez and then came alongside. 
Her twin fifty-calibre machine gun was trained on the ahip. A 
single-barrel anti-aircraft gun and a racket-launcher, bath of which 
were mounted an the ship's afterdeck, were manned, though their 
barrels pointed A ladder uas  put over the side of the 
Mayaguez, and seven Cambodians clad in black pajamas, head- 
bands, and sandals scrambled aboard. They were armed u-ith AK-4i 
rifles, a grenade launcher and a U.S. Army fieldpack radio 

Several members of the boarding party entered the wheelhouse, 
and one member who apparently waa in charge of the party began 
inspecting the radar ,  teiemator, gyro-pilot and other pieces af 
standard navigational equipment. During the inspection, the ship's 
captain asked the leader if he spoke English or French. The man 
just shook his head, indicating "no." Finally, the leader pointed to 
the ehartroom and motioned for the skipper to go in.2s Glancing a t  a 
map in the room, the leader said, "Cambodge. Baie de Ream," and 
immediately pointed to Paulo Wai. H E  then picked up a pencil and 
drew an anchor at a point c l o w  ta  Poulo Wai, indicating where he 
wanted the Mayaguez to go. In  an attempt to determine the nature 
of the measurements of the depths on the chart, the leader asked, 
"fathoms or meters?", revealing that he knew a t  least a smattering 
of English. The skipper answered that the depths were in meters, 

*'See R R o r s n .  m p m  note 10 eh. 11 et i e q  'The) w e  shooting at us.' and 
' S e r e  being c a p t u r e d '  echoed laudl! throughout the Ma)aguen I d  at  ch I1 

161d at 34, 36. Past l a g  18. 1976, at A-20. eo1 1, s e i  a l s o  id May 13, 1976. at 
A-1. CDI 1 Mau 16. 1975. at  .&IO. LOI 1 K e r i u e e k .  l e i  26. 197s. at  19 

him drop t f  ~n the ~ a t e i  ' R- Rouan sxp7-d note 10. at  39 

"*Id a t  39-40 
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though, in fact. they uere in fathoms. The captain thought that. if 

the Cambodian believed him, he would have an excuse for staying 
further offshore I t  a . o r k d 2 @  

As they returned to the wheelhouse, the gunboat was already 
moving toirards Poulo K a i .  The leader pointed at the punboat. indi- 
cating that he wanted the Mayaguez to  follow it. The Mayaguez iol- 
lowed. though the captain kept her mo\ing as slowly as possible. 
hoping someone would come t o  their a d 3 0  While she was bemy 
fired upan. the ship's radio operator managed to get out an 5.0.5.~~ 
In addition, a mayday call w s  being transmitted while the ship was 
being moved to Poulo Wai. The distress call w a d  picked up by both a 
Philippine and an Australian vessel before the Cambodians found 
and silenced the ship's radio shack.32 

3 crew WE being rounded up and herded onto the 
starboard deck. the Mayaguer rounded the aestern tip of Poulo 
Wa1.33 Then a debate took place between the captain and the leader, 
uhose rank the captain finally concluded was ensign, over the spot 
on the chart where the ensign wanted the Yayaguez t o  drop anchai 
The captain claimed I t  uas too shallow After some give and take 
between them,  the captain ordered the anchor to be lanered  

The .Ilayaguez, while not as near to the island as the en- 
sign wanted her t o  be, uas fairly 

.Is the anchor lowered, the ensign, in an apparent change of 
mind, ordered, "Go Ream Go Ream, Wharf Number 2." The cap- 
tain. not Ranting to go to the mainland, argued that it would be too 
dangerous to negotiate the harbor since it would be dark and his 
radar !vas broken. Bath points were true. The radar had broken 
down that morning. and the evening w a s  approaching fast. The cap- 
tain flipped on the radar, which shau-ed a blank screen, ~n an effort 
to demonstrate t o  the ensign his point. 

and 
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The ensign did not appear convinced, and began to get agitated. 
He drew the captam'a attention to hie AK-47 and then pointed t o  
the containers on the forward deck, indicating the obvious. The cap- 
tain stated that he did not have any weapons, ammunition, or elec- 
tronic equipment an the ship, hut only general cargo. As the verbal 
exchange over going to the port of Ream continued, the ensign he- 
came increasingly impatient. Soticing this, the skipper gave the 
order t o  hoist the anchor. A last attempt to convince the ensign af 
the danger of proceeding fur ther  succeeded, h o a e v e r ,  and the 
Mayaguez dropped anchor. I t  \vas 456 p.m.36 

Some twenty additional armed guards were shuttled out to the 
Yayaguez to nateh over the crew, which spent a very restless night 
off Poulo 

At 7:40 a.m. (Washington time) President Ford was first made 
aware of the incident a t  an intelligence briefing.38 An Indonesian 
listening post in Jakarta had picked up the Mayaguez's mayday. 
After attempts to contact the ship failed, the post had telephoned 
the message: "Have been fired upon and boarded by Cambodian 
armed forces at 9 decrees 48 minutes north and 102 deerees 63 min- 
utes east," to the U h e d  States Embassy in Jakarta. From there it 
w.as relayed to W a s h i n g + ~ n . ~ ~  

At the intelligence briefing, only sketchy details were available 
about the ship and the incident. It could only be reported that a 
United State8 merchant ship had been fired upon and boarded by 
Cambodian forces, and that the ship was being taken to Kompong 
Som. Two previous incidents in the same area during the past eight 
days were mentioned also. On May 4, a South Korean vessel had 
been chased, fired an and damaged by a Cambodian gunboat. On 
May 7 ,  a Panamanian vessel had been Bred an, seized, held far 24 
hours and then released by the Cambodians. The President's foeling 
was that "if they are going to take control not only of the ship, but 
of the personnel, it is a serious 

" I d  at  66-57. 
rild at 57. 
r8Nerbu,eek. May 26, 1975, sf 19, col  2 
' # I d  : R Rowan. ~ u p r o  note 10, at  66 67 

.Old sf 67, Neasweek. Xay 26, 1975. at 19. eo1 2 Time. May 2 6 ,  1975, st  Lo, e01 
3,  Post, May 13, 1975, a t  A-I .  ea1 6 and A-13, eol. 2. The Panamanian ~ m e l  *as 
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The President called for a meeting of the National Security Coun- 
cil at naan. From the outset, the question foremast in the minds af 
these decision-makers was how to gain the release of the ship and 
its crew. I t  ivas reported that there was "an authentic concern for 
the safety of the captive crewmen in the hands of Cambodia's 
xenophobic new Khmer Rouge g o ~ e r n r n e n t . " ~ ~  There was also the 
queation of what action to take to prevent or a t  least deter similar 
incidents from occurring in the future.4z The seizure also had be- 

thought t a  be named 'Enid ' Larer i f  vas discobered tha t  "Unid" * a s  the  Sa\?  
abbreriation for unidentified " To da te ,  the name and m n i r  of this ahip remain: 
unidentified I! has been ruggesfed tha t  the  ship might belong t o  one af those 
margrnal orerieas eompaniei uh ich  operate under foreign flags and prefer t o  keep 
their business operatma 8s secret ab poraible S r r  Part.  dune 15. 1976, at A-6. 
eols 1 and 2 

The da! fallauing the incidenl i nvd l rmg  the South Korean ~ w s s e l ,  IIE goiern  
ment w a r n e d  i t s  merchant \esse13 t o  stay out of the area Times. May 20, 1975 81 
14, COI.  3 .  

Shipping is advised until fur ther  not ice t o  r e m a i n  more than  35 
nautical mi le i  off the  ~ o a i i  of Cambodia and more than 20 nautical miles 
off the  e m i f  of Vietnam inelvdinp off lying islands Recent incidents 
have been reported of firinp on stopping and detention a i  ships. uifhin 
w a t m  claimed by Cambodia, partirularl) in the  w ~ n ~ t y  of Paulo Wm 
Island This uarn ing  in no ~ a )  should be aonrfrued as r o r i e d  States 
reeagnition of Cambodian or Vietnamese terriiorial sea elaima n i  ad  d e -  
Poiat ion of the rmhf of innocent ~ a i ~ a e e  fo r  United Stares nae vessels 
o r b e r o g s r m  of &e freedom of ti;e hi& seas 

72 Dap'! State Bull  719-20 11976) 

"Sea  Port,  May I:, 1975. 81 A 17,  eo1 1 A 1 e d i  4 and 5 ,  Mar 13. 197% sf A-13. 
C O I  3 :  N e u m e e k  Ma> 26. 1976 at  17. COI 1 S r r  0180 comments of Secretary of 
State Klrslngar at  a ne%% conference on Ma) 16 1976 reported in 7 2  Dep t Stare 
Bull 7 5 3 .  755 11975) Thir e u n c e i n  was heightened by a faulty ini t ial  intelligence 
report Lhst rhe Ms)sguez had been taken L o  the  mainland Neueueek May 2 6 .  
1976, sf 17.  e01 1 snd 20. $ 0 1  1 

.*Port. Xay 17. 1 9 7 5 .  a i  17.  e01 1. h - I .  m l s  4 and 5 ,  V S N e w  d World Repor t  
May 2 6 .  1975 a t  24 CUI 1. Time, sf I2 eol 1. R. R o ~ a n  m p i n  note  10, ai 68 
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come entangled in questions confronting United States foreign pol- 
icy in Asia and other parts of the international arena.43 

Secretary of State Henry Kissinger argued tha t  what was a t  
stake went far beyond the seizure af a U.S. cargo ship and Its crew, 
and called for a swift and decisive resp~nse.'~ Secretary of Defense 
Arthur Sehlesmger is alleged, on the other hand, to have urged that 
"the U.S. move cautiously to avoid over-reacting, and should u3e 
only the minimum force neeeasary to get back the ship and ~ r e u - . ' ' ~ ~  

The Pueblo incident of 1968, in which the North Koreans seized a 
U.S.  intelligence ship and moved its crewmen inland beyond rescue, 
was also discussed." Fearing the possible consequences the United 

' j f d  U S Seur & World Report .  May 26. 1976, nt 19 22, Pewsweek, May 26, 
1975 at  16. eo1 2 and 19. eels. 2 3,  hme.  May 26, 1975, a t  9 .  and 12, e d  1. In 
Thailand. the Philippines and in South Korea.  the United States had already been 
criticized for a lack of res01i.e follaulng withdrawals from Phnom Penh. Cambodia. 
and Saleon. South Vietnam R R a w n .  m p i o  note 10. at  68.  Also. after the fall of 
Saigon, North Korea began t o  make ~ g g r s s s i v e  o~er iures  toward South Korea 
SIP U S Sews & World Report .  May 26, 1975, ~f 20. col i  1 and 2, Time May 26, 
la75 sf 12, col. 1 In recent meetings x i t h  the Prime Mlnrsfers af B n t a m  Hal 
land. i u i f r a l i a ,  h e w  Zealand and Singapore.  President Ford afated tha t  the  
event& in l ndo-Ch ina '  in no w ~ y  weakened U 9. r e d v e  i o  stand by i t s  friends in 
Asia and elaeuhere " A 11milar meriage mould be delivered to  a NATO wmmlf  
conference ~n Bruraels on May 25-29 and to the Prime Miniitm a i  Japan man 
thereaf te r  L S Pews  & World Report .  Ma) 26, 1975 at  20, COI 3. and 21 eo1 1 
See a i i o  Feuiaeek May 26. 1975, at  17, coi 1 

" I t  is reported that Secretary Kiaiinger argued t h a t  the  incident * a %  an appar- 
t unny  for the United Stares to restore 813 faded credibility u i rh  a deemire mill- 
fa ry  shou offorce Se*rueek. May 26. 1975, a t  17. CUI 2 .  and 19. ~ 0 1 3 .  2 3, Time. 
May 26. 1976. a t  12. COI 1. See atno Newsreek ,  May 26, 1975, at  16. eo1 2 .  w h e r e  
I C  IS reported tha t  the Secretary fold the  Fatianal Secun t )  Cauneil rhs t  the IIWC 
of the crewman "must vnfortunstelg be a secondary ean?ideraiion IKisslnger 
denied the q u o t a m n  ) 

dlTime. May 26, 1976, 81 12, enl. 1 

" I d  , Newsweek. M a )  26, 1975. a t  17. coI  1 R Rowan. sups note 1D. at  68 The 
Pueblo UBI raptured by h a r t h  Korean torpedo boats snd a subchaser off the port 
af Wanian on Jan 23, 1968 after So r rh  Korea broadcast  usininps tha t  it  \%auld 
not tolerate any ships in i t s  territorial uateri.  One of the  Puehl& 38-man c r e ~  
*as killed in the capture They %ere held far 11 months,  rortured. and farced t o  
~ i g n  fake c o n f e s s m i  that they had been spying far the  CIA l a  gain relrsse of 
the e m , ,  the  United States had t o  apalogiie t o  the h a r t h  Koresne for 'g ra re  acts  
of espionage," though the United Stares immediately repudiated the dfstemenr 
after the  crew's release. The North Koreans elaimed that the Pueblo had intruded 
into l i b  territorial waters North Korea claimed a 12-mlle limit The United Stares 
disputed this claim and a l ~ o  the ~ i r e r t l o n  tha t  the Pueblo U B I  within the  claimed 
12-mile I lmn.  I d  Sir also Post, May 15. 1975, at  A-12, COIS 2-3. Rubm, Sonir 
Legal i m p l i r a f t o n ~  @ t h e  P u e b l o  l i iridinf 18 Int ' l  L & Comp L Q 961 11969). 
hleClain. ThiPurbloSe i i t i , r In  ? B r i i r r O i d r , p d l ~ o , l d , 3 1 P l f r  L J  25611969) 
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States would hare  to face if the crew was not returned, and believ- 
ing that  "the Khmer Rouge w a s  capable of brutal and irrational ac- 
tions.'' President Ford %as  reported to have been of the opinion 
that "under no circum3tanws . . , would he allow the Cambodians 
to hold American hostages for months ' '4' 

The prior incidents involving the South Korean and Panamaman 
vessels ryere also m e n t i ~ n e d , ' ~  as well as the question of wh) the 
Cambodians had seized the Y a y a g u e ~ . ~ ~  

President Ford made several decisions at  the NSC meeting He 
instructed Secretary Kirsinger to seek diplomatic assistance from 

"Sei Time. Xlai 26, 1975. a i  12, c o l s  1 and 2. At a neui conference on May 16 
1975 Secretary K i i m g e r  raid"We heliebed tha t  n e  had t o  draw a lhne agamrt 
illegal actions. and secondly. against ~ i f u a f m r  where the  r n i f e d  Starer m q h t  oe 
forced into B humi imrng  diieuneion about the  r a n s o m  of innocent  seamen for a 
ver) extended period of rime ' P o r t .  Ma) 17. 1975, at  A-1.  COI 5 

Far reparti of claimed Khmer  Rouge actions of brvfal i iy  m d  irrational 
Secrerar~ a i  State Kirmnger r comment6 and opinion e\preiaed a t  his 

things w e  going on. We don' t  regret nor hsr ing  recognized Cambodia [Khmer 
Rouge government.  irnmediafeli ' 72 Dep I Stare Bull 667 (19751 

b a p r a  note 40 N Y Daily Sews. Ma) 21. 1975, sf C-7,  eo1 I 

4sPmt. Ma) 13 1975.  .?.I A-1,  cnl 6 ,  Time, B a s  26. 1975, a t  10, COI 3 Same 
officialn g u e r w d  tha t  fresh from their c a n q u e i f  of the e o u n t r i .  the  ne* Khmer 
Rouge goverrrnenf Y B B  omply kicking i snd  I" the  face of America Otherr  speru- 
lared t h a t  they  % e r e  J Y I L  Felnforrlng fheii claim fa t h e  U'al I z l a n d r .  ahere  
geolagnta believe 011 may l ie  under rha mrrounding sea b o m m  Stili o thers  
feared tha t  the  ihrp had been reired !n o r d e r  fa UIO ~f ab a bargaining chip against 
rhe United Stare? o b e i  weapani u i t h  uhieh  d d w m  of the  former gmernment had 
fled t o  Thailand I d  

M 
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the People's Republic of China in an effort to persuade the Cambo- 
dians to release the crew and the The Chief of the Chinese 
Liaison Office in Washington WBJ summoned to the State Depart- 
ment and given a message, with a request to relay i t  to Phnom 
Penh. In  addition, instructions to deliver a message to the Cambo- 
dian Embassy in Peking and t o  enlist Chinese assistance were 
transmitted to the U.S. liaison chief in Peking.$> 

Contingency plans were set into motion, for use in the event dip- 
lomatie ini t ia t ives  were  unsuccessful. S e c r e t a r y  af Defense 
Schlesinger was directed to s tar t  the movement of ships and troops, 
to undertake aerial surveillance, and to determine the location of 
the ship and its c rews2 Accordingly, the Third Marine Division on 
Okinawa was alerted, and a 1,100-man amphibious brigade was or- 
dered flown to Utapao Air Base in T h a i l a d s a  Moreover, six ships 

10The Uniced Sta tes  had nor  extended m y  r e c a g n i t m  t o  the Khmer Rouge gav- 
ernment,  and therefare  had no dlpiomalie relation% ui th  them as such. Scr Seere- 
m y  Kisainger's s ta tement ,  ~ u p r o  note 47;  Poet. May 15, 1975, a t  A-1, eoi 4. 

China *a% the only nation to turn t o  a s  B messenger The Khmer Rouge w r e  
b e h e d  to  have had diplomatic relation8 with China, North Vietnam, and h'orfh 
Korea. The United State8 had no relations a i t h  the latter t w o  Sta tes  S e e  Post. 
May 16, 1976. at A-16, mi 6 The ne%, goveI(nment. however,  U B I  r eeognmd 
jomtly April 1 4 ,  1916, by the Asmia t ion  of Sovrhessr Alien Nations. composed of 
the Philippines, Indonesia, Thailand Malaysia and Singapore.  Japan also zn- 
novneed an April 18 tha t  it would extend recognition at  an early date  Though 
recoenised bv ASEAS.  i t  d o e  not nmesr tha t  anv a f t h e  members had relations 

) 'See R. R a r a n ,  e u p m  note 10. at  69, Post, Mag 1 7 .  1976, at A-IO, e d b .  6-6:  May 
15, 1971, 81 A-16. eols 6-8:  72 Dep't  State Bull. 754, 757 (1975). 

"R Rowan, 8upro note 10. a t  69; Poet. Ma? 17. 1915, at  A.10, coi  I: Time, May 
26. 1975, at 11, mi% 1-2. 

'"~n Mny 1 4 ,  Thaiiand dellrered B note t o  the United States vqorausly protesting 
the troop morement,  ah i ch  was made uithauf > t i  consent, consultation. or knawi- 
edge. and the use of i t s  t e r r i to ry  far United S ta tes  operations ~ n v a l v m g  the  
Mayaguer. The note stated tha t  Thailand "does not *ish t o  become Imolued I" the 
dispute between rhe United S ta tes  and Cambodia over the ship." I f  fur ther  etafed 
that "Thailand wi l l  not permit her te r r i to ry  to  be uaed in Connection u i t h  any 
aetlon that might be taken b? the United S r a f e i  agalnbt Cambodia. ' '  and tha t  the 
dispatch of United S ta tes  Marines t o  Thailand w a s  ' n o t  eonalsfenr w t h  the good- 
will existing befreen Thailand and the United S ta tes  " I t  added tha t  rheae rela- 
tions "uouid be exposed to b e r m w  and damaging consequenee~" U n l m  the Unlted 
State. farces were "wthdr swn  Immedintel? '' Poet, Xa) 16, 1975, a t  A-12: May 
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already in the Pacific-the destroyer escort Halt: the guided-missile 
desrroyer Wilson; and the aircraft carrier Coral Sea, with her three 
destroyer escorts-were ordered to head for the Gulf of Thailand. 
Finally, three P3 Orion anti-submarine reconnaissance planes based 

16, 1975, a t  .?-24 May 1 7 ,  1976, at A 1. en1 1, and .? 11. e01 I The  malines ~ e i e  
u i f h d r a c n  from Thailand ~n l e i s  than 24 hours after deliier! af  the note of p ~ o -  
test. but not before elements of the  farce *ere used I" the  reea ier i  of the  
Maiaguei and ~ f i  crew Si r  Time, May 2 6 .  197s.  a i  14. col  3 

I n  addition t o  the  marines ieconnsissance sireraft invaiied ~n t h e  operation 
8130 used L r a p a o  Air Base >loreover. II i d  beliered tha t  some fighter bomber? 
bared a: Korat ,417 Baae in Thailand ueie  used I" the  Enl ied  S ta tes  arraeki o n  the 
Cambodian gunboats on May 14. See Post, May 17, 1975, at .4 1. eo1 1 and A-11, 
eo1 1 Frna1.s e ipht r  C.S. air ~ o l i c e  stationed at  Nakhon Pranam Rora l  Thai Air 
Base i n  Thailand-and speclahi. trained in adiault  f a e f i c i  uere helicoptered t o  
Ctapaa Air Base This *as par i  of a ren ta t l ie  plan to drop them on the Ya)apuez 
h, e h u m e r  and retake II 01 loree Eiehteen a n  ~ o l i e e  aboard and five c re rmen  on . .. 
one hellcopter penahed  in a clash en route t o  r t a p a o  R Rowan.  ,ipln note  10. 
a t  90. Times.  May 22, 1975 at 1 e013 3 and 1 

At hi8 nevi  eanferenee on Xla) 16. 1976, Becietar) Kisringer s ta ted  

I d  a t  764 In a n 8 ~ e 1  IO a question c o n c e r n l n e  n h )  a n  effort  ~ d s  not made at  leadt 
t o  consult u i f h  the  Thais p n u ~  t o  the  ma'emenf of marines the  Secretark r t s ted  

V e l :  the a ~ s u m p c m  *as tha t  * e  liere i n  an emergeneb situation, in 
u h x h .  on oeeaiion. % e  h a $ e  acted a i thout  having had B full u p p o r u m r ~  
for consultation, and i f  %as therefore thought tha t  a i rh in  the  traditional 
relationshin i f  uould be  a measure fhsr uould be understood In  an, 
erenf,  ~f uould hai,e presented massive problems either ~ a y  

On Msb 1 7 ,  Thailand demanded an apolag) from the  United S ta tes  for 
I d  at  756 
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in the Philippines yere ordered airborne to locate the Xayaguez and 
keep it under constant s u r ~ e i l l a n ~ e . ~ ~  

The NSC decisions mere not publicly disclosed. Instead, the 
White House issued the fallowing brief statement. 

We have been informed that a Cambodian naval vemel 
has seized an American merchant ship on the high seas 
and forced i t  into the Port of Kompong Som. The Presi- 
dent has met with the Fational Security Council. He con- 
siders the seizure an act of piracy. He has instructed the 
State  Department to demand the immediate release of the 
ship. Failure to do so would have the most serious conse- 
quences.= 

At 10:30 p.m. (Cambodian time) one of the P3 Orions located the 
hlayaguez off Poulo Wai on its radar. The plane drew anti-aircraft 
gunfire from the island. Tuesday, in the early morning hours, the P3 
Orion dropped para-flares and made a visual sighting of the ship.se 

B. TLTESDAY, MAY 2 5  

A creuman i v a ~  informed by one of the Cambodian guards, u h o  
appeared to be a radio operator also, that the Mayaguez would be 
taken to Sihanoukville (Kampang Sam, as the Khmer Rouge nom 
call it1 as S G G ~  as i t  gat 1ight.l' Since early morning, the Camba- 
dians had been blasting away a t  the P3 Orion surveillance plane 
from the island, the gunboats, and the Mayaguez, with small arms 

the unauthanzed use of i t s  terri tory b) t h e  Emred Stated ~n mihtary 
operations to free the Magaguez and i t s  ere% h i t .  Ma) 18. 1975 at 
i - 2 0  The United States offered ~polapies and on May 19 Thailand ac- 
cepted Times, .May 20, 1875, at  1 In ~ t s  note of apolae) the  L'nired 
S ta tes  observed "If 15 d e a i  fhsf by i t ?  action the United S f a m  - 8 8  able 
t o  counter a common dangei.  IO all natrons and I D  t h e  u o r l t s  commerce 
presented by thir ~ l lega l  and Unuarranted interference ui th  mferna- 
fional bhipping routes ~n the Gulf of Thailand " i d  at  11, cul l  2-3 

R Rouan, ~ u p r n  note 10, at 89. Time, Ma) 26. 1971. at  11, eo18 1-2 
72 Dep'f State Bull 119 <1975), Post Mag 13, 1978, at A-1. 
R Rouan. s v p ' a  note LO. at  72 

"Id at SO. 82 See e l m  map. infra. Appendix A. 
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and &calibre machine-guns. The plane was hit and had to return to 
Its base, though the damage sustained was described as minimal.J8 

At 8:30 a.m. ,  the Cambodian ensign ordered the Mayaguez to 
weigh anchor. Led by a gunboat. the ship headed for Kompong 
 SO^.^^ As the ship was underway, a member of the crew picked up 
the Voice of America on his shortwave radio and heard the May 12 
White House press release regarding the seizure and the Presi- 
dent's demand for the Pelease of the ship and its c r e i ~ . ~ O  This news, 
as wel l  as a feeling of hope, circulated quickly amongst the crew.G1 

At 1:lB p.m. it VIS realized that the ship v a s  not headed for the 
mainland. Instead, the Cambodians ordered her anchored in 100 feet 
of water about one mile north of Koh Tang. a three-by-two mile 
jungle island, thirty-four milea southeast of Kampong Som.ea Soon 
thereafter. five or six United States  Jet  fighters appeared and 
strafed in front and back of the M a y a g u e ~ . ~ ~  The planes kept a eon- 
stant vigil over the Mayaguez during the afternoon, while the Cam- 
bodians blasted away a t  them with small arm% and machine-gun 
fire fl4 

Toward evening, the crew u a i  taken off the llayaguez and 
herded onto t i x  fishing boats. A member of the gunboat crew ad- 
dressed the captain of the Mayaguez ~n "halting Engl ish ' :  "KO 
worry. Cambodians no hurt you. Go back to ship in morning."65 

During the evening hours, the Cambodians questioned what war 
inside the locked rooms (the crew's quarters) on the ship. The akip- 
per replied that there were no guns or ammunition in the rooms, but 
only clather and personal belongings The captain offered to go back 
to the ship and unlock the rooms. The Cambodians agreed. and. 

S e r  R Rauan. "upu note IO. sf 8 2 ,  89. President Fords  m t e i  t o  the Conerei;  
dared l a )  15, I" 72 Dep'f State Bull 721 (1975) Past May 16 1975, a l  A 17 e01 1 
The eonrenri a i  this l i t t e r  are ret  forth IV,/.~ Appendix D 

eo I d  , i e ~ t  at note  55  

83 I d  at 83. 89. Post. M a y  16 1871 at  A-20, en1 3 See nter  map. z v f ~ n  Append>\ -3 
,411 t h e  % a )  t o  Kah Tang t h e  ensign had been oidermg. Go R e a m '  Go Ream. u h a r f  
number t i w "  R Rousn .  s x p , n  note  IO, a: 53 
( I  ,A 

3~ R R ~ ~ ~ ~ ,  io at 82 

R Roman.  8 a p r 2  no:e 10, II 62-83 

I d  a: 67 
I d  at 94-95 
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after collecting all the crew's keys and having the crew transferred 
to one of the two fishing boats, the Cambodians, the skipper and one 
other crew member set  out for the Mayaguez in the vacated fishing 
boat.6b 

As the party boarded the ship, which war guarded by Camba- 
dians, a P3 Orion dropped a para-flare to take an aerial photograph. 
This apparently panicked the Cambodians, although they had been 
blazing away a t  the plane all evening. In any case, they appeared to 
lose interest  in the  crew's quarters and ordered the skipper to 
abandon the ship.6' The party returned to the other fishing boat. 
The crew spent the rest of the night on the boats, while above, the 
P3 Orion kept its all-night vigil,ee 

I t  was 221 a.m., Tuesday morning (Washington time), when 
President Ford got the message that the Mayaguez had left Poulo 
Wai and was heading to Kampang Som. However, by 622 a.m.,  the 
President was informed that the ship was anchored off Koh Tang 
Island.B8 He was also advised that the P3 Orions drew heavy gun. 
fire from both the island and the ship, and further,  that one P3 was 
hit but returned to its base safely.'O 

During the morning, the National Security Council met for the 
second time." Acting on the concern that the crew might be moved 
out of the area-a movement that would severely complicate the 
recovery operation-the President ordered that boats between Koh 
Tang and the mainland, as well as between the Mayaguez and the 
mainland, he intercepted with minimal farce.'a 

After the meeting, the President telephoned Secretary Kissinger, 
who was in Missouri addressing a meeting of the International Rela- 
tions C ~ u n e i l , ' ~  to discuss the possibility of setting a deadline for 

I d  at 06-07: Poet, May 18, 1976. a t  c d  3. 

Id at 101 
R. Rowan, mpvo  nore 10, sf W-103. 

Is I d  ~f 88.80 See o f d o  May 13 itatement of White House Pres8 S e w e L ~ ~ y  In 72 
Dep'f Stare Bull 714 11915) 
" I d  at 80. 

Post, May 17, 1075, st .4-10. ~ 0 1 .  1 
I d  ; R. Rounn, 8upm note 10. at BO Aircraft from Utapna Air Base, Thailand. 

*ere vaed in m~plemanling the order. Id 

72 Dep'i Stare Bull. 723 [lols), R .  Rowan. dupro note 10, at 90, 02 Secretary 
Kismngeis absence from the second Netional Seeunty Council meeting IS reported 
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the Cambodians to release the Mayaguez. The idea was eventually 
rejected. As Kissinger later revealed, "We did not give a time limit. 
We uere considering at various times whether ue should give a 
time limit. Every time u e  considered it we came to the conclusion 
that the risk of giving it to any military operation that might be 
contemplated and to the crewmembers %as greater than the bene- 
fits to be achieved by giving a specific time limit-since moat of 
those benefits were really domestic. so that we could sag that a e  
had given aarmng."" It was also thought that an ultimatum might 
hare hardened the Cambodians' attitude even more." 

While Secretary Kissinger was pounding the podium at his news 
conference ~n Kansas City, proclaiming: "The United States wi l l  not 
accept harrassment of its ships on international sea ianes,'''B Thai- 
land's Prime Xinister Kukrit was expressmg outrage over the use of 
Thai territory as a ataging area far the 1,100 Marines floan in from 
Okinaua. Publicly, at least, Thailand did not want to take sides in 
the dispute. The Prime Yinister gave the U.S. tnenty-faur hours to 
get the Marines out af its t e r r i t ~ r y . ' ~  

In the late afternoon, White House congresaional liaison aides 
began telephoning leaders af Congress to inform them of the Pres]- 
dent's decision "to use force, if necessary," to recover the Mayaguez 
and its crew They were not told specifically that bombing and roc- 

to have been taken as an indication tha t  the  President had personall) taken c o r ,  
mand in the  cmi , .  xhich he did nor l a m  publicly perceried 8s s e n o u  enough t o  
xairanl t h e  Seirersr? 10 i n t e m p t  his trip Time. May 26, 1971, st I ? ,  eo8 2 
- a  R Rovan.   ti pro at  92. 72 Dep'f State Bull 759 11971) The S e o e t a r )  further 
stated 

Sa by c u n i i a n i l y  meressing the  m e r i t )  of our requests \be tried to con- 
'e) an inceresiing senie of urgencj and therefore % e  appiaached the 
Secretar) General Firit of a:]. a n u m b e r  of public s ta tements  niere 
msde Seeondlb.  *e  approached on Uednesday t h e  Serrelsry General of 
the  United Narions ui fh  a letter r h i c h  *as made public. indicating ' e l )  
c lear l )  tha t  w e  s e r e  gome t o  invoke arllcle 51 of the  U X Char t e r  the 
right of relf-defense,  of rhe  U II Char ie r  And therefore w e  felt ne  had 
>P effect given 8" ulnmaturn astholit giring a ipeclflc time 
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keting of gunboats were c~nternplated.’~ They were, however, in- 
formed that measages were sent t o  the ner\ Cambodian government 
through the Chinese government, demanding that  the ship and the 

.. 
35 Facts on File 330 (19751 These q u e m o n s  of domestic law are behand the scope 
of this paper If I? submitted tha t  s u c h  pueafionr have l i t t le or no effect on the  
vahdif)  of t he  claim? ansl!zed In th is m q w q  Ne ie r fhe lee i  a feu brief obserra- 
t iom are I” order 

As for pmidenfial aurhonfy to iniriafe mil i iars aetmn, administration official8 
w r e  as~e r f lng  tha t  the President had acted under his consfirutiunal erecutire 
l iouer. his authority ab Commander-mChief of the Knired States armed farces 

Among Congrerslanal leaders.  Senator Robert  B i r d  noted tha t  the War Pavers 
Resolution did not .  ~n h i s  o ~ m i o n .  require tho President 10 “ e o n i u l C  with Can- 

I t  IS also sgniflcanr to note that on Mag 21. Senator Thomas Eagleton infro- 
duced an amendment t o  t h e  V a r  Parerr Reaolvfian tha t  a d d  add the rescue of 

the fareign govern&i *auld not p m e e t  them and t ha t  minimum force xauld be 
“red in the resew oppers~ion h m e r .  > h i  22. 1975.  a t  37. c o k  1-2 
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Senator Yike Mansfield % a %  most  eritiea! of the admini.iration 1 actionr I" con 
~ v l f i n g  iiiih Conpre-s While praising the  President for  making a "er) difdcu.f 
drciaion ' uhich he thought % a s  the  right m e  he denied tha t  there  had haen 

fore 
ad) 
' n e  

15 

Other lenders rook a different For mrtance.  Senator J o h n  Sparkman. 
Chairman of the  Foreign Relation8 Committee. called administration briefings ' a  
pre t t )  goad degree of ~ ~ n h ~ l ~ a t l o n  ' Poif. Ma? 15 1Yi5, at A-15 c o l i  1-3 Tu" 
Senate  E P O W ' O F E  of the War P o a e r s  R e s d ~ f i o n  Senator Frank Church and Sena- 
tor Jacob Jawrs. h e l m e d  the  President had complied x i th  the Reaolutian Sena- 

p o u e r s  A r t  Par r  Ma) 15 1975 a t  A 

lies I" hou  one interprets the i io rd  ' c o n s ~ l t  ' To some. i f  means I D  get pnor  
adi ice of Congrer i .  ark ~ t r  apinran a n d '  pay I I  some real attention ~n formulsring a 
decision " T o  arher r .  i f  means "mpl) to keep Congress informed I d  a t  1 - 1 5 ,  e01 

One eommeniari  stated tha t  
President Ford did go much fur ther  than s e i e r a l  af hir  i e ~ e n i  prederea- 
sori in letting Congress knox what he inrended t o  do But It also seem- 
c l e a r  tha t  the  basic decirioni for aeflon been t a k e n  before the  cangres- 
s i m a l  leaders were contacted and probably only uauld h a i e  been I ? -  
i e r i e d  had there  been t o t a l  and unremitting oppoaltlon from all the con 
greiaionsl leaders 

I d  at rols 5-8 A U h i t e  Home rraffer i d  reported to hare  m d .  'Some things c m  t 
be decided b? R committee Thar '? u h s  you've got B President He's President a n d  
they aren' t  S e i b i e e k  May 26 1975 a t  18 CUI 1 

A second amendment Introduced b y  Senator Eagleton or/ l a y  21 would requ r i i  
the  President t o  seek the  advice and ~ o u n d  of Congresi '  before committing 
Enired Stales farces inlo B hosrile situation Times. Ma) 22 1976 at  37. coli ?-3 

A presidential ~ e p o r i  t o  Congrer. w r h i n  48 hour i  of i n m a i m  of the commit- 
ment of United S t a t e r  farces  t o  hos tAf ieL,  a b  required b! the  War P o s e r s  Resolu- 
tion, wab effected I" the  form of B letter dinpatched about 2 30 B m , Ma! 16 t e  
House Speaker Carl Albert and Senaro, Eastland. president pi0 fempoie af the 
Senate The notifieation period ehtended until 5 20 a m , or IS hour i  after United 
States p!mees fired a r i w  the  ha,% a i  the  hlayguez t o  preienf II f rom hemp m a i e d  

President's Lerrer to  Congre i i  r,iRn . i ppendn  0 
(a <he mainland. Port. Ma) 15 1975 at  A-1. and A-16.  CDI 1 8xp8" note 63 
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crew be released, and notifying the Cambodians not to more the 
ship or the crew from where they were a t  the time.7e 

After spending a restless night on the two fishing boats lashed 
together off of Koh Tang Island, the captain of the Yayaguez could 
hardly wait to return to the ship as the Cambodians stated the pre- 
vious evening would happen that morning.80 At 8:OO a.m. ,  the Cam- 
bodians herded the crew on the forward deck of one of the fishing 
boats and set out in the direction af the Mayaguez. Two gunboats 
ranged out ahead of the fishing boat. 

Suddenly, the fishing boat veered starboard and set a ne\%- course 
along with the gunboats, heading northeast towards the mainland.81 
Six United States je t  fighters appeared and attempted to turn the 
gunboats around-first, by visual signals, and then,  after that 
failed, by strafing and rocketing off the bow of the vessels. The 
gunboats returned the fire. Failing to stop them, the jets attacked 
the gunboats and sank t h e m a z  During the interdiction operation, 
ordered by President another gunboat was sunk off Koh 
Tang Island and four others were strafed and damaged in the vicin- 
ity of the island.8' A United States helicopter attempted to pick up 
survivors during the operation, but n a a  forced away by Cambodian 
gunfire.a5 

Similar a t tempts  were made to t r y  t o  turn the fishing boat 
around. The jet fighters, streaking at 1,000 miles per hour, machine 
gunned and racketed off the boat's b o a ,  coming closer with each 
p a m  At one paint, the planes fired 80 close that shrapnel flew on 
deck, wounding three creivmen of the Mayaguez.8B The pilot of the 

'9R Roxan  s u p r a  note 10. at 93 t w r a  note  51. h m e .  Nab 26. 1975. at  12. COI 3 

'OR. R a a s n .  supra note 10, at  130-31 
" I d  131. See 01~0 map, Appendix A 
"Time, >la? 26.  1975, at 12. eo1 3, and 13,  COI 1: R Raasn ,  82#pro  note 10 a t  132 

"R R o w a n ,  supm nore 10, at  141. Poaf,  May 17. 1975 a t  A-IO, cnl. 1 S e e  OIPU 
Air Force photo of sunken gunboat 30 ~ ~ I P P I  east of Kon Tang laland I" R R a a a n  
supra note 10. a t  114 

at 141, Time. blab 26, 1975, at IS. 
BBR Rowan 6 u p r a  note 10. a t  333.37, Post.  May 16. 1976, a i  A-20, e o k  4-5 

'%e note 72 sup'" 
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fishing boat, who 4 8 s  a Thai and had been captured by the Cambo- 
dians fire months earlier on a charge that he had been fishing in 
Cambodian made several attempts to turn around, but the 
Cambodian guards forced him at gunpoint to proceed fooriiard.88 

The attempt to turn the fishing boat around began about 8:30 
a.m.B9 At approximately 9:35 a.m.. one of the United States pilots 
reported that he believed he saw Caucasian faces on the fishing 
boat This information was quickly relayed to the White House. 
with a request for instructions as to  how to proceed against the 
boat.*l 

President Ford was informed of the details of the interdiction ap- 
eration shortly before he convened a third Sational Security Council 
meeting late Tuesday night Washington time).92 Tiio further inci- 
dents of prior Cambodian interference with shipping were reported 
to him, also. A Thai freighter had been seized and held for t i w  
hours a t  Poulo Panjang, 40 milea east of Poulo M'ai, and a Swedish 
motor ship had been fired on off the same island, but had succeeded 
in outrunning her attackers.83 

At the Council meeting, the President believed that the situation, 
as developed, called for forceful and swift action The major ques- 
tion was how much force to use and ishen to use it.  "The President 
was concerned that once the decision to use force was made, it be 
sufficient to assure the military success of the operation. He  felt a 
strong personal desire not to err on the side of using too little 
foree."94 

"R Rou in .  n ~ z p , n  note 10. at 168 
B a l d  at  136: P o ~ f ,  Ma) 18 1976, at 1-20, e& 4-5 
"R R o u a n  ~i 'pr 'o  note 10 at 132 
' 9 d  sf 138 
* l i d  , 81 143 
I s i d  , at 141. Time. \La) 26 1975, at  13 
-R R~~~~~ b u p I ~  i o .  at  110. port. MA? 17.  m e  a t  A-IO. WIE 5.6 
"R. Rauan. ' u p , n  note 10 at  142, N o u s s e e k .  May 26. 1975 at  21 col  2 The 
Preiidenr i d  r emi fed  l a  h a i e  said 

Subjectively I sa8 ha i ing  thouphis like this I f  I t  failed and I did n a t h -  
mg, the consequenre~ * o d d  be veri 'ery bad. not only in failing to 
meet t ha t  problem. but the irnplicafionr on 1 broader lnternaflansl  beale 
To do romethmg  ai sf least an expression of effort so I felt rf u,ould be 
far better t o  fake strong a ~ t l o n  even though the adds might be againat 
us It   as far better than failing and doing nothing 

R R a i a n ,  e u p z a  note  10. at 142, 
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The decision was made to mount a rescue mission. Two Marine 
units h-ere to be used. One unit would assault Koh Tang, and the 
other would board the Mayaguez. The two-pronged attack would 
also involve air support, including the bombing of selected targets 
on the mainland.g5 

I t  waa also decided that the operation be delayed for a day. The 
debate over delaying the operation centered around the availability 
of the aircraft carrier Coral Sea, which was being s h e d  by strong 
headwinds. The possible importance of the carrier in the rescue af 
the crew was the overriding factor in the decision to postpone the 

During the meeting, the report that a United States pilot, en- 
gaged in the interdiction operation. observed what he believed to be 
mrne Caucasian faces an the fishing boat, reached the Cabinet Room 
with a request for instruetiom The President was reported to have 

gaTlme. l a )  26, 1975. a t  13, R Rauan. m p m  note 10. a t  142, Post, Ma) 17. 1915. 
at  A-1. c o k  4-6 and A-10 The article in the latter source leads one t o  believe tha t  
the bame strategy for the rescue and recarer)  operation mas developed sf rhe 
fouich National Security Counci l  meeting held on Wednesda? A similar account 1% 
reporred in Neurueek .  l a y  26, 1976. at  21. C Y I  2 While II appears tha t  final 
deeiiiona were made and orders *ere issued a i  the fourth Safianal Seruriiy Coun- 
ell meeting. the basic strategy seemi IO have been deselopsd belorehand S r r  
Poir, P a y  16, 1976, sf A-16, e01 2 

Fi le  different mi l i t a r i  options *ere presented by General  David C Jones the 
acting chairman of the Joint Chief6 of Staff The plan c h a m  h) the President v a s  
'option four " Post. May 17  1976, a t  A 10 

At the meeting the decmion-makerr knsu u h e n  the des t ro)er i  Half and W i l m  
uau ld  arrive on the m n e  Houerer. the) did not knou uhe the r  rhe earriei  Coral 
Sea r a u l d  be e l m e  enauph t o  lend I Y D D O ~ ~ .  beravie s fram headxindp *ere d o u  
1mp II R Raaan. s u p i o n a t e  10, at I 4 2  173 The a p t i o h o f  using B-52 bombers 
against t h e  releefed targels on the mainland s a %  thus canridered aa an alternafwe 
If  the  Coral Sea *ere unavailable. The aption became academic after headKinds 
subiided. aiiuring the ai'ailabilit) of the carrier in the operauon Times. May 19. 
19i6 at 1 CUI 2, and S ,  COI 3, R Rouan. azp'" note 10. a t  173 11 is fur ther  
reported t h a t  Seerefar? K i w n g e r  iarred the  PO 
cities w r h  B 62s If U ~ S  asserted tha t  vice Pierident Rockefeller. also on the 
Xafronal Security Counci l .  thought ~t was a f e a s b l e  iuggeatlon Bur rhe Presi- 
dent.  Secrerar) of  Delenre Schle.mger and the Joint Chiefs of Staff guiekly dii-  
carded the idea The latter members were concerned over t h e  danger of hrtfine 
third-rountr) shhlps if B port  like Kampong Eom % a i  bombed There a180 wai con- 
cern mer  bombine ~ ~ ~ u l a t i o n  eenrers S e i  Parade Y a r a m e  The Rash in i ton  
Port, June 22 1975 , i t -5 ,  O O l .  3.  

#*R. Rouan .  *upin note 10, a t  112 143 note 85 ~ u p i r i  
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said. " I  had t o  assume that if this fishing boat, with those crew 
members, got ashore, that the odds n e r e  againat us in getting them 
back. But I isas torn with the other side of the coin. If we told the 
pilot to strafe the boat or sink the boat, that might be losing every- 
thing. So it looked like the better decision was to let it proceed, and 
I issued the order that the pilot should not sink the boat or strafe 
lt,"9r 

Before the meeting ended the President further ordered that the 
Savy ,  Marines and Air Force in the Pacific be put on full alert and 
be capable of moving out in one hour's time.98 The meeting ad- 
journed after midnight.88 

In a final attempt to turn the fishing boat around, United States 
planes gassed the vessel with a burning-choking chemical. The at- 
tempt failed.'OO The fishing boat entered Kompong Som Harbor at 
1O:OO a.m. (Cambodian time).'01 

F i r e  hundred grim-looking Cambodians met the fishing boat as it 
docked in port There were men, women. and children, and almost 
all were armed. Within 15 minutea, the c r o ~ d  doubled in size.'02 
Then a gunboat came alongside the fishing boat. and, after an e*- 
change between the guards on the fishing boat and the gunboat 
creu the fishing boat pulled aival- from port and proceeded south- 
east along the coast. I t  anchored near what appeared to be a prison 
compound.103 After a short period of time, the same gunboat that 
had come alongside the fishing boat i n  port reappeared. After 
another exchange between the Cambodians. both boats proceeded in 

." ... ... 
"Old a. 145.132. Pas' .  Ma> l a ,  1975, at  A-ZO, co. 1 One c l e n m d r  u l  t he  
.Mn?sguez had B heart e o n d m a n  and parsed o u t  R a n  :he paa afrarr R Roxsn 
, u p ' "  note 10. at  160 
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a westerly direction and docked a t  a military compound on the Koh 
Rong Sam Lem, a jungle island west of Kompong Som and Some 12 
miles from the mainland.104 

An English-speaking interpreter for the compound commander, 
who was second in command of Kompong Som, greeted the skipper 
of the Mayaguez and welcomed him to Cambodia.'05 

Shortly thereafter,  the interpreter interrogated the ship's cap- 
tain. First ,  the captain was asked whether any of the crew worked 
far the Central Intelligence Agency or the Federal Bureau of Inves- 
tigation. "No," the captain replied, "We're all merchant sailors. So- 
body works for the United States Government."LoB Second, the cap- 
tain was asked if he had any electronic equipment on the ship. "Only 
our radar," the skipper said. "All American merchant vesseis are 
equipped Kith radar .  I t  is standard equipment.  Only ours is 
broken."lO' Third, he was asked what was in lus cargo. The captain 
answered, "General cargo. Cabbages, apples, oranges, frozen chic- 
ken and beef, cotton shirts, socks and toothpaste. The kind of cargo 
that merchants buy in ports like Bangkok and Singapore to sei1 to 
the  general  public."'08 "Then he explained how the  Mayaguez 
served only as a feeder vessel in Asia, that it never went back to the 
United States to load, and, as a matter of course, carried no guns, 
ammunition or electronic equipment."1os Later,  the captain stated 
that the interpreter seemed to be convinced he u-as telling the 
truth."O 

Suddenly, the subject matter of the interrogation changed. The 
interpreter asked if the captain could communicate with the United 
States aircraft. "No," replied the captain. "We can only talk to 
commercial radio stations and to other ships." Then the interpreter 
questioned n h y  so many planes had come. The captain did not di- 
vulge the distress signals that  had been sent out by the  Mayaguez 
an Monday but s ta ted  "You have to understand the Mayaguez was 

1 0 4 d  at  158-169, 161 Post, Mag 18, 1976, a t  A-20, cds. 4 6 S e e  0110 map , n l , a .  
Appendix A 
'"Past, May 18, 1976, 8t  A-20. coir 6.6; R Rauan. sup?" note 10. at 161. 164, 
166 
" ' Id  at  161-62 
l''Id 
lo'Id at 162-63 
I0*Id 81 163. 
" O l d  , Post, Mag 18. 1975, at  A-20, eo1 i 
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scheduled to reach Thailand a t  nine o'clock yesterday morning. 
When the ship failed ta arrive. naturally they sent planes out to look 
for it." 

Again the interpreter wanted to knoa  If there was any possible 
way t o  contact the American planes, indicating a concern for the 
bombing and strafing that occurred that day. The skipper explained 
that if the ship, having been shut down. were to get up steam again, 
and the generators started to provide electricity, then hie com- 
pany's office in Bangkok could be contacted and a measage relayed 
to United States authorities. The captain decided not to mention 
that the ship carried emergency batteries for its single sideband 
transmitter. The interpreter then asked how many men would be 
needed to Start the ship, and how long It uould take to s tar t  i t ,  
contact the Bangkok office and stop the United States planes."' 

After the interrogation and while the crew was served a meal 
consisting of rice, chicken broth and what appeared to be pickled 
eggplant, the compound commander arrived and immediatel>- began 
asking if the captain had the ability to contact U.S. aircraft to stop 
the bombing.112 One of the cre\%men finally asked the interpreter 
how long they were going to be held prisoner. "Tno months, possi- 
bly," the interpreter was reported to have said. "First ue will take 
you to Kompong Som. They will decide. But you must first stop the 
bombing before they will let you go."113 

Toward evening, the Cambodians announced that the captain and 
three crewmen would return to the Mayaguez to get steam up, start 
the generators and contact Bangkok to stop any further bombing by 
U.S. pianer. After some discuasion over the number of men needed 
to start the ship up, it was agreed that nine crewmen plus the cap- 
tain would go to  the Mayaguez. A gunboat was provided to take the 
party to  the ship. H o v a e r ,  one crew member, fearing that such a 
boat would surely he attacked by United States aircraft, declined t o  
go. Thereafter the interpreter advised the crewman that he could 
wait and that a fishing boat nould be along in half an hour to take 
him to the ship The skipper then explained the dangers of pra- 
ceeding with any type of boat since it would be dark long before 
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they reached the ship 'I4 Unexpectedly, the interpreter suggested 
that they wait until the morning. "Then you can all go," he wya~ 
reported to have stated. The plan was dropped.11s 

That night, the crew slept in a hut under armed guard, ui th  a 
warning that "nobody was to go outside or he might be shot."'IB 

At his Wednesday morning intelligence briefing, the President 
was informed that the headwinds which had been slowing the air- 
craft carrier Coral Sea had subsided, and thus the carrier would be 
available for the rescue m i s ~ i a n . ' ~ '  Also during the morning, White 
House liaison official8 telephoned congressional leaders to inform 
them of the results of the interdiction operation off of Koh Tang.11B 

At 1:OO p,m., the V'nited States Ambassador to the United Na- 
tions, John Scali, presented a letter to the Secretary General of the 
United Katlons, requesting him to take any steps within his ability 
to effect the immediate release of the Mayaguez and its crew. In 
establishing a public record of its position, the United States drew 
the Secretary General's attention to "the threat to international 
peace which has been posed by the illegal and unprovoked seizure 
by Cambodian authorities of the United States merchant vessel, 
Mayaguez, in international waters." 

The letter fuurther stated that the ship was unarmed and had a 
crew of about forty American citizens. Further ,  the letter warned 
that: "In the absence of a positive response to our appeal8 through 
diplomatic channel8 for early action by the Cambodian authorities, 
my Government r e s e r ~ e ~  the right to take such measures as may be 
necessary to protect the lire8 af American citizens and property, 

"'id , 8t 166-69 
"aid , a t  169 I t  1 8  reported t ha t  the  captain wandered if t h e  interpreter meant b) 
his Statement t ha t  t h e  uhole ere* r o v l d  return 10 the Eh>p 

." 
" ' I d ,  Bf 173-74 Pre\lauil) .  eongrerrional leaders had bean advised only t h a t  
attempt? aavld be made t o  intercept  ~ n )  gunbaati  moving ~n either direction be 
tween the Mqague i  and the  mainland and not tha t  bombing UBJ bpec~iically eon- 
Lemplated S r r  sup?" note 78 and text  thereat 
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including appropriate measures of self-defense under Article 51 of 
the United Xatians Charter."llB 

The Secretary General, in turn, contacted the Chinese mission t o  
the United Katians in an attempt to solicit their assistance, and fur- 
ther ,  sent an "open letter" to Phnom Penh. urging that the problem 
be salved by peaceful means. In addition, he offered his "good of- 
fices" to bath parties in the dispute. However, according t o  one 
United Nations official. this presented a problem because it U B E  

difficult to determine whom to deal w t h  an the Cambodian side 
Diplomats in the United Nations and in Kashington also admitted 
that there were f e a  diplomatic channels open to the United States. 
The Secretary General's efforts drew na response. The United 
States also failed L O  receive any response to the diplomatic over- 
turea initiated on Yonday.Izl 

Past. hla) 15, 1975 at  A 1 and A 16, LOI 2 The Uclfed Stales I e L l e r  t o  the  
United Sations Secretary General  I ?  reproduced I,ifr'o Appendir B f rom :P Dep I 
S ta te  Buli 720 119751 

Post. >la) 16 1975. at  A 1 and A 16 en1 2: R R o r a r  ?up80 note  10 a t  174 

Ser P o r t ,  >la) l i  1975, at  i - 1 .  co ls ,  5-6. 118). 1975, at  A - 1 6 .  COIS 6 3 .  ' dp ra  
41 his Ma) 16 neui conference Seere- nore 79 and r e \ f  therea t  a n d  notes 50. 51 

far)  a i  State Kissinper ?!artd 

. . .  

Later the  Secretary m d  
[Ilf an! ~ o m m u n i ~ a f i o n  had been received hs tk  either from Cambodia or 
from any other source. then % e  would have had B Subject m s I t e r  of dip- 
:omarv on uhwh 10 act  On the  other hand this did not h a m e n  and u her. 
% e  had receiied no e~mmu~ieaf ion  u h a f r o e i e r  * e  h d i a  mlanee the  
risk rhaf l o v l d  occur if the, fried l o  m o ~ e  the bhip Since * e  didn't k n o K  
uhefher  ani of the ere% ~ Q S  l e f t  on t h e  shrp or whether  a Cambodian 
crew mighr have been put on the  ship, * e  had t o  balance the r irkr  I f  the! 
triad IO move the  ship. the  pressures U Q  % e r e  under in neighborin8 
eountner. the  diff icul t ies  tha t  uould mme We therefore decided after 
some 60 hours of diplomaiia efforri .  t o  t iy  t o  seize  the  ship If W E  a 
balance tha t  had to be i trurk We thought the n a k s  of wamng another 2 1  
t o  IS hours I" the  absence of an) comrnunieallon u h a i r a e i e r  from an) 
coiernmenf % e r e  ereater than the  riahi of nome ahead 

72 Dep'r Stare Bull 351-56 819751 

The imer icsn  note tha t  XBI ~ i w n  t o  the  chief of rhe Chinese Liairon Office I" 
Washington  as returned by the  l i a i i on  office 11, Washington. ocreniiblg u n d a l w  
ered  Houe ier  i f  IS believed !hat t h e  meiraee sax reeeii'ed by the  Cambodians I P  
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The fourth and most critical National Security Council meeting 
was convened in the afternoon at 2 5 2  p.m. The finai timing and 
details of the operation w-ere discussed.122 An option to use B-52's to 
strike the Cambodian mainland was debated. Honever, once the 
aircraft carrier Coral Sea was known to be in striking distance, the 
decision against their use became unanimous. Severtheless, the 
B-62's were kept on the line ready for t a k e - ~ f f . ' ~ ~  

Although the decisionmakers studied different approaches to the 
operation during their discussion of the various options that were 
available to them, there was agreement on the use of force once 
t h e y  w-ere convinced t h a t  diplomatie measures  were g e t t i n g  
nowhere.'" Finally, the President iaaued orders for one Marine as- 
sault force to land on Koh Tang Island to rescue any crew members 
thereon, and for another force, which was first to be placed on board 
the destroyer Holt, to board and seize the Mayaguez. He then or- 
dered U.S. aircraft to protect and support the operations.lz5 The 
military operation was already t w n t y - e i g h t  minutes underaay  
n h e n  the Council meeting adjourned at 6:40 p.m. ,  Washington 
time.'2B 

In implementing the President's orders, eight heiicapters, with 
179 Marines aboard, were directed to Koh Tang, and three athers, 
with forty Marines aboard, were directed to  the destroyer Hoit for 
boarding the Mayaguez. Six demolition experts, eight Savy civil- 
ians who could operate the Mayaguez, and one Army captain who 
spoke Cambodian were also in the helicopters destined for the Holt. 
United States aircraft from both the Coral Sea and Utapao Air Base 

~ ~~ 

Phnam Penh. Past ,  May 11. 1975, a t  eo1 67, 72 Dep'f S late  Bull 754 11975): R 
Rauan, m p r o  note 1, 175 B y  formally retummg the note. Secretary Klsrlnger 
said that Chins "81 indicating that "It was not respmiible far the content of the 
note.'' "But," he added;, ' I  m m u m m g  the Chinese Xerox machmes can repro- 
duce It within 24 hours He further felt that the w'gnificsnce of China's a e t m  KBS 
a formal diaassacianon from the diplomatie process and the demand made on the 
Cambodians. I d  BL 154' P a i t  \lay 17 1971 at  &IO ~ 0 1 5  5-6 
I"* Port. Ma) 17.  1976, 'at  A:iO, CUI '1; & e ,  M a i 2 6 .  1915, at 13, c r l  3,  R 
Tlni..n llln." n",e I "  l i i  "lr ~ .", ". . ". 

Times, May 19. 1976, a t  1. cole. 3 and 8, R R o r a n .  supm note 10 sf 176: Post,  
May 17. 1976, at  A-lo. COI. 1 .  See d ~ o  note 94,  supra 
L"Poat, May 17. 1916, a i  A-10. e& 1-2 
lib Id , at  2 3 ,  i d  , May 16. 1975. at A-10. Keasueek May 26. 1976. at  21. eole. 
2 3 ,  R. Rairan. 9upm note 10. sf 186. S e e  a h  Presldeni Furd'a letter t o  the 
congress and the Ma) 6th statement b) the While Hause Preen Secretary in 72 
Dep't State Bull 721 11976), reproduced i v f m  Amendix  D. 

R. R o a m  8upm note 10. a t  117. 
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were ordered to support the airlift, landing, and boarding opera- 
t i m i .  Commander in Chief, Pacific issued orders to initiate sup- 
porting air strikes against a fuel storage area and the Ream Saval 
Base in the Port of Kompong Som, where some 2,400 Cambodian 
troops and several gunboats were believed to be stationed, and 
against Ream Airfield, where reconnaisance detected the presence 
of a number of m a l l  planes (American-made T-28 trainers) 

At 6:30 p.m , the President briefed Congressional leadera at the 
White House. For thirty minutes he reviewed the cnrie, including 
the ship's seizure, the lack of response to diplomatic initiatives, the 
interdiction operation, and the possibility that some of the crew 
might hare been moved to the mainland. He cautioned that surveil- 
lance specialists were not certain where most of the c r e a  might be 
located, but 11 was thought that there was a good chance that they 
were either on the ship, on Koh Tang Island or in the immediate 
area.128 

Following the briefing, the President invited questions from the 
congressmen. Senator Mike Mansfield questioned the order for the 
bombing of the Kompong Som area, especially if some members of 
the crew were believed to be there. The President conceded that 
some crew members might have been on board the fishing vessel 
t h a t  was permitted t o  reach the mainland. Nevertheless .  he 
strongly believed that the order to bomb specific military targets an 
the mainland was necessary to prevent any attack by the estimated 
2,400 Cambodian troop8 believed to be stationed in these target 
areas or by the planer a t  Ream Air Baa 
life of one Marine," said the President. 
the Cambodians attacked the Marines, it would be too great a risk 
not to hare  this supportive action on the mainland."'28 While indi- 
eating that there would be no "excessive" use of force on the main- 
land, the President stated that "he would rather err on the side of 
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using too much force than too House Speaker Carl Albert 
aaked the President "if he couldn't have naited a bit longer before 
using force." The President replied, "We waited as long as we 

Shortly thereaf ter .  a j ta tement  of the military measures the 
President had ordered in an effort to recover the lfayaguez and its 
crew was released to the press by the White House.133 At about the 
same time, a second letter was delivered to the United .\Tations 
This one w-as addressed to the Security Counc~l . '~ '  I t  !vas abaut this 
time that the United .\Tations Secretary General appealed to bath 
parties "to refrain from further acts of force," and, further, directed 
their attention to the provisions of the United Nat ions Charter 
calling for the peaceful settlement of 

The briefing ended about 7 3 0  p.m. 

Por t ,  Ma? 16, 1976, a t  c o l i  1-2 

Ial Neuiweek  >I&> 2 6 .  1975, at 21: R R o w a n .  supra note 10, at 180 In his ,"fer- 
,le% w r h  newsmen on >lay POth, ( d i e  note  120 aupn'o!. the Preaident stated. 
"There % a s  a 60-hour interval between t he  sending of the message. a diplomatic 
message t o  the Cambodian government and hefare ,%e took an) m h t a r y  action. I 
think chat was ample t ime"  N Y Daily Yews, Ma) 21. 1975 at  3. C U I  3 ,  %d 7 .  
eo1 2 

Senator James Eastland the president pro tempore of the Senate,  uhiie raking 
little part ~n t h e  discussions at the briefing. 1% reported to have '%sf slouched ~n 
his chair fhrovehout the meetins mumhlinr several t imes t o  himself 'Blau the 
hell out of'em' ' Newnueek. M1a926, 19% dt 2 5 ,  eo1 1: R Rauan. supra note  10. 
at i a o  

R .  R o ~ a n .  8 u p m  note 10, at 201. Post May 16. 1975, a t  A-16. eo1 2 
S e e  Statement by White House Pres3 Secretary. May 14, 1975. reproduced 

wfm Appendix D. from 72 Dep'f S ta te  Bull 721 (19%) 

Post, May 15, 1975. a t  A-1, e01 6. P a y  16, 1975. a t  A-1U. COI 2 The United 
Stares Letter t o  The United Sation3 Secretary Council President, May 14.  IS re- 
produced i n f r a .  Appendix B, from 72 Dep't Sta l e  Bull 720-21 (19751 if IS re- 
ported that.  in ordering the  t v o  let ters 10 he s e n t  LO the United Kationj. "the 
President knew t ha t  the chances of effective United Nations action w a  nil Pre-  
imus i ~ m m ~ n i e a f i a n s  from the  Seeretarv General to the ne* Cambodian povern- 
ment had received no response" (see note n u ,  m p m  and tex t  therent!. 

I t  1% fu r the r  reported tha t  the President realized that at the time these let ters 
xere being delivered to the  United Nations. mihfar) operalians to rsearer t he  
Msyagvez and i t?  m u  were read) t o  be implemented i t  i i  r ta ted  that the Pre i i -  
dent kneu that this "last-minute appeal i a u l d  cause cntieism. rather than 
dispel 31. The letter8 might be construed as B maneuser t o  eamhar subsequent 
charges tha t  the United Sfsfer failed t o  exhaust all diplomatic chsnnelr before 
fakmg military aetlon.''R. R o r s n .  m p r o  note lU. BE 174-i5. 

Pas t ,  May 15 1976, 81 A-1. eo1 6 ,  id A-16. 4% 2-6, %d , M a y  16 1975, at 
A-10, eoi 2 IC 18 reported t h a t  United Nations affierali declined to eommenf on 
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In  its letter to the Security Council, the United States recapitu- 
lated the details of the ship's seizure and called the incident a 
"grave and dangerous situation brought about by the illegal and un- 
provoked seizure by Cambodian authorities of a United States mer- 
chant vessel . in international waters . . . " The United Stares 
elaimed the iesael ''was on the high seas, in international shipping 
lanes commonl! used by ships calling a t  various porta of Southeast 
Asia." It further claimed that: "Even If, in the rieu of others. the 
ship were considered to be within Cambodian territorial waters, it 
would clearly hare  been engaged in innocent passage to  the port of 
another country. Hence, its seizure was unlawful and involved a 
clear-cut illegal use of farce." 

After indicating that United States diplomatic initiatives had re- 
ceived no response, the United States reported that: 'In the cir- 
cumstances the United States Government has taken certain  appro^ 
priate measures under Article 51 of the Vnited Kationr Charter 
n h o i e  purpose it is t o  achieve the release of the reasel and its 
c r e w , I . L 3 B  

D. THCRSDAY, .MAY 15 

.it 6:20 a.m. ,  Cambodian time, or 7 20 p.m. Wednesday, Washing- 
ton time. United States Xarines landed on Koh Tang. They met 
surprisingly stiff resistance. Of the firat wave of helicopters to ap- 
proach the island, three were hit by Cambodian gunfire. One 
crash-landed a n  the island ui th  Marines aboard. Another, though 
making 11 to the island, got hit taking off and crashed in the water 
about a mile from the island. A third got shot out af the sky and also 
crashed in the sea about a mile from the island. Aboard \rere 
ti\entydix Marines, including three Cambodian-language eyperts 
with bullhorns who were to hare  announced to the islanders that the 
Marines would leave peacefully if the Cambodians uauld simplj re- 
lease the crew held captive by them The destroyer Wilson picked 
up thirteen survivors from the latter crash. A fourth chopper was 
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hit so badly i t  could not land and had to limp back to Utapao with its 
Marine passengers. A fifth chopper "as damaged but completed its 
mission.13' 

On the island, the fighting was heavy and close-quartered. I t  was 
estimated that the Cambodians had a farce of be taeen  150 to 300 
men on the island. United States inteliigence had predicted a force 
of about ane-third that aize. Eventually, the Marines established a 
beachhead, but the operation appeared to be in trouble from the 
beginning. 138 

At 7:28 a.m., the U.S.S. Halt pulled alongside the Mayaguez, and 
Marines boarded her pirate-style. The ship had been abandoned 
shortly before the Marines boarded her. At 8:30 a.m., the Mayaguez 
was secured, the American flag raised over her, and operations ini- 
tiated to tow her from the area. By 10:46 a.m., the Mayaguez was in 
tow. At 3:30 p.m., the tow line n a s  cut and the Mayaguez was under 
her own power. 138 

At 6 0 7  a.m. (7:Oi p m. Wednesday, Washington time), rhe new 
Cambodian government delivered a nineteen minute broadcast from 

Poet,  May 16, 1975, a t  A-lo. id . May 11, 1975, at  A-10, T i d e s ,  May 19. 1915. 
sf 1,  e d  3, id., 4, mi. 4, N o s w e e k .  May 26. 1971, BL 25. Time. May 26, 1915, at 
14; R Rowan, b u p m  note 10, a t  201. 211 

la' Post, May 16, 1975, a t  A-10.; id May 17, 1975, at  A-l  and A-10; Times. May 
20, 1975. sf 15, E O l  1,  Time, supra note 136 Sewraeek .  supm note 136, U.S. 
News & World Report ,  dune 2, 1915, a t  29, R. Rowan, aupro. a t  16 Areording to  
the  commander of the  landing par ty .  the  engagements were SO c lose  tha t  "there 
were many inrtaneea when m fact the enemy t h rew hand grenades and our forces 
picked them up and threw them back.'' Tunes, Mag 20, 1976. at  15, mi. 1. 

It 1s elaimed tha t ,  due to the belief t h a t  the  crew *a8 on Kah Tang, the military 
held off softening up the island before landing. U.S lews & World Repor t ,  June 
2, 1976, a t  29, eoi 1 Although It appears tha t  there wai no bombardment be- 
forehand. a m e  a k  atrikes are r eponed  10 have been made aga in i t  the landing 
ares8 p m r  to  the  manne  assault. Si r  R Rowan, b ! z p m  note 10, a t  194, and gen- 
erally td , sf 16 

The Mayagver 1% reported not t o  ha \e  been fl l ing s national flag a h e n  she *as 
reized. Apparently she hardly ever flew a flag m the  South China Sea, because the 
wind jn the area would n p  It t o  p m e h  I d  , a t  198 
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Phnom Penh. setting forth its version of the events of the past four 
days and its r e a ~ o n s  for seizing the Mayaguez. The broadcast also 
accused the United States of committing several illegal acts against 
either the new government. or the state of Cambodia, its people, 
and its territory, both before and during the events of the previous 
four days. Shortly after countering the United States claim that the 
seizure was an "act of piracy," the broadcast concluded, "Wishing to 
provoke no one or to make trouble, adhering to the stand of peace 
and neutrality, n e  will release the ship. but we will not allow the 
United States imperialist8 to nolate  our territorial waters, conduct 
espionage in our territorial waters. provoke incidents in our territo- 
rial v,aters, or force us to release their ships whene\er they want, 
by applying  threat^.""^ 

The broadcast was monitored in Bangkok by the Foreign Broad- 
cast Infarmatian Service [FBIS], an independent United States  
government agency funded by the Central Intelligence Agency. By 
8 0 0  p ,m. ,  Washington time, a rushed translation w a ~  put on the 
FBIS wire. and by 8:15 p.m. a one-page summary of the rough ver- 
sion of the broadcast was presented to  Secretar? of State Kissinger. 
This v a s  the first communication of any sort that the United States 
had received from Cambodia regarding the seizure of the Yayaguez. 
Since the broadcast did not specifically mention that the Cambo- 
dians nould release the creu, alluding only to the possibility that 
some of them might hare  been killed by United States  plane^,'^' 
Secretary K i s m g e r  uaa still determined to continue with military 
operations.142 

At 8:3@ p.m., Secretary Kissinger called President Ford and in- 
formed him of the broadcast. In recalling his conversation with the 
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Secretary, the President said: "The Secretary told me that the word 
has come that they a e r e  reieasing the ship ' I  (This u a s  academic 
since the President had already been informed that the ship had 
been retaken. Yet it was not until 857 p.m. that the President re- 
ceived word that no crew members Mere found aboard the 
"And I said to the Secretary, 'They don't mention the w e n '  and 
apparently in the information Henry had, he had not been told or 
the announcement didn't include the crew. So I said to him, 'Pro- 
ceed a8 ne had agreed. n i t h  the air strikes, and the full opera- 
t i ~ n . ' " l ~ ~  I t  was f u r t h e r  agreed  to respond t o  t h e  broadcast 
immediately. The problem iias haw to get !he response to Phnom 
Penh in l f t ly .  Since the United S t a t e s  had n o  relations n i t h  
Cambodia, it v a s  decided that the best possible nay  to respond 
was through the press. particularly the Agence France Presre  
[AFP]. 

At 8 4 1  p.m , White House Press Secretar? R a n  Kesson read to 
newsmen the folloning statement addressed to the Cambodian gov- 
ernment: 

We have heard a radio broadcast that you are prepared to 
release the S.S. Mayaguez. We welcome this develop- 
ment, if true. As you know. we have seized the ship. As 
soon aa you iswe a statement that you are prepared to 
release the crev members that you hold, unconditionally 
and immediately, ne ni l1  promptly cease military opera- 
t i o n ~ . " ~  

The press secretary then told newsmen. "Go file.""' 

At 6:30 a.m. ,  or i . 3 0  p.m.. Wednmday, Washington time, the 
crew of the Mayaguez was informed by the Cambodians that they 
could return to !he ship. However, the Cambodians first insisted 
that a written statement be prepared, n-hich they called the "man- 
ifest." The content of the statement was dictated to the skipper of 

L * l  R. Rausn, e u p a  nore 10.  at 2 0 4  215 Ro~+ian indiestea that the P r m d e n f  dld 
not reall) expect  t ha t  t h e  crew would be found aboard the Ma)spuee I d  a t  216 

id at  204-06 
I d ,  Post Ma) 15, 1975, at  A-1. e01 4 ,  Msy 16,  1 9 i 5 ,  a t  A-16, colt 3-5 
h p i n  Text a i  statement >I reproduced. inf ie.  Appendix D. flom 1 2  Dep'r 

Xeuiueek  Ma) 2 6 .  1976, zt 27 
State Bull 7 2 1  11975) 
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the Illayaguez, a h o .  in turn, wrote it d o ~ n . ' ~ ~  The skipper iva? in- 
structed to sign the document nhich was then given t o  him to keep. 
Kext, the eren was required t o  take a vote ,  signifying their ap- 
proval or disapproval of the document. The Cambodians insisted 
that the ''manifest." as the? called i t ,  be unanimous. After some 
tense rnonents, the Cambodians apparently were satisfied a i t h  a 35 
to  1 rote  in favor of the document.14s 

Around i : 8 0  a .m. .  as Knited States Marines w r e  storming the 
Mayaguez. the crev left Koh Rong Sam Lem Island m a fishing 
boat. manned by a Thai ereii and some Cambodian guards. It aaa 
followed by  another fishing boat. w t h  addinonal armed guards. The 
MZayaguez was some tir.ent)--four miles aivay. As the boars pulled 
away from the dock. the Cambodian interpieter reminded the ikip- 
per t o  eontact his government when he reached the ship and "tell 
them to  stop the jets."1s0 

As they reached the open sea. the second boar suddenly pulled 
aloneride the first and ordered it t o  stou. After a brief shiu-to-shore 

At approximateli 9 30 a.m , a United Stater teconnaissance plane 
spotted the fishing boat5 The pilot reported seeing about thirty 
caucasiane in the b o x ,  sav ing  white flags. l s 2  The U.S S Wilson, 

lap I d  at  191-93 O r e  member ~ ~ g a i o u i l !  ro iesd hir diiapproirl .  be'ieTing he 
\+an p e n  hir approval t o  d confertian Id Layer. after calming d a a r .  h e  rea!lzed 
: h n  o t h e r  members r o f e d  in f a i a r  of t h e  document ""1) r o  p r e r t n i  i u r f h e r  del&) 
111 *heir  re'erie I d  a: 20: 
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which was ordered ta  intercept the vessel, picked up the crew 
around 10:07 a m .  (11:08 p.m. Wednesday, Washington time). Im- 
mediately thereafter, the skipper of the Yayaguez informed the 
commander of the Wilson that  all of his crew was aboard and 
safe.lS3 He also relayed the Cambodian request to stop the bomb- 
ing. The commander replied it uai  too late, as air strikes had al- 
ready commenced against targets around Kompong  SO^.'^' 

A t  9 : j i  a.m.  (10:51 p.m. Wednesday, \Vashmgon time), U.S. 
planes from the aircraft carrier Coral Sea bombed Ream Airfield, 
destroying seventeen T-28 trainers and a hangar. The planes had 
originally been launched at i : 4 5  a.m. ,  but had returned to the car- 
rier after making only passes over military targets in the Kompong 
Som area.L55 

At 11:08 p.m. (10.08 a.m. Cambodian time), Secretary Schiesinger 
phoned the President and informed him of the unexpected plck-up of 
the crew by the U.S S. Wilson He reported, however, that only 
thirty crew members were on the fishing boat. Seven minutes later, 
t h o u g h ,  a f t e r  receiving a cor rec ted  head-count ,  S e c r e t a r y  
Schleainger informed the President that the whole mea uas  safely 
aboard the Wilson.15e At 11.16 p m. ,  the President issued the order 

' a a  I d ,  at  213-14, Time, Mag 26, 1876, at 14, e01 2. Post.  Ma) 16. 1975, 81 A-1. 
eo1 6. i d  , A-10, eo]. 1 S e e  nlso map tm,fro. Appendix A .  L'pon ah ie rwnp  the  

l m  I d ,  at  199. 216-16, Time. Ma) 26. 1975. at  14. (01s 1-2 map. znf7a. Appendix 
A.  P a i f .  May 16, 1976. at A-1, col 6 and A 10. eo1 5 ,  Ma) 16, 1975 at  A - 1 .  cols 
2-3 and A-10. col 2 In the l a t t e r  murce, the chronolagg of rhs air ?trikes and rhe 
ielease of the ere% are stated in Cambodian time After comparinp a the r  EUYICPI. 
it deem6 elear that  t h i i  time reference 13 incorrect If the rfated time8 xere 
ehanmed t o  read D m Washmrron time reouenee I I  uould reflect 8 fairlv accurate 
ehra&logy. The ' l l -haw diff&nce I" t imi  her reen  Wsrhingran and h e  Gulf of 
Thailand no doubt has confrihuled ~ q m f l e a n t l y  I o  the  diirrepaneiea found m n e s s  
articles reporting the events 01 certain a i p e c f r  thereof 

' " I d  at  216, Post. M a l  17. 1875. at  A-10 eo. 4.  Time. \la) 26. 1976, at  14. Cnll. 
2 3  E r e  0180 chronaiog) o f  United States mover during t h e  ladl d a y  of tho ~nel- 
d e n t  in 36 Fac t s  OD F'lle 330 (19761, 
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t o  cease all milltar! operations. "except those that were judged to 
be immediately necessary" for the protection of Marines s t i l l   fight^ 
ing on Koh Tang, and to a ~ t h d r a n . . ' ~ '  

I t  v a s  at 11 50 p.m. (10:50 a.m. Cambodian time) that a second 
strike launched from the Corai Sea hit an oil depot in the port of 
Kornpong Som It  was claimed that this attack v a s  carried out in 
support of the Marines n h o  were stili engaged in fierce fightinp on  
Koh Tang. . i s  noted above, the Cambodians  ere believed to have 
2,400 troops and several boats in the target area.1s8 

At 1 2 : Z i .  p.m , President Ford announced to the nation over  tele- 
vison that:  

A t  my direction, the United S ta te r  forces tonight 
boarded the American merchant ship S.S. Mapguez  and 
landed a t  the island of Koh Tang for the purpose of rei-  
cuing the creiv and the ship. which had been ~llegally 
seized by Cambodian forces. They also conducted sup- 
porting strikes against nearby military mstailationr. I 
h a w  nox received information that the vessel has been 
recovered intact and the entire we$>- has been rescued. 
The forces that hare  aucceasfuily accomplished this mis- 
sion are still under hostile fire but are preparing t o  disen- 
gage . , 159 

I t  w a s  approximately four hours after the Xariner landed that the 
order was given fol' them t o  withdraa.  Howe\er, the evacuation 

IE8 P o s t ,  Msy 1 7 ,  1875, at  &I@ eol. 4 72 Dep f State Bull  721 ,1975) See ful. 
teht o i  annauncernenf,  v i > a  Appendix D 
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ibae significantly hampered by heavy Cambodian gunfire, which re- 
peatedly drove off helicopters trying to land on the island. United 
States planes and the destroyers Holt and Wilson joined in laying 
down a rain of suppressive fire on suspected Cambodian poaitioni. 
and a C-130 gunship fsom Thailand dropped America's largezt con- 
ventional b o m k a  16,000 pounder-on the island. either to clear an 
alternate landing area for the choppers or to create panic and divert 
the attention of the Cambodians a t  a time when the evacuation ef- 
forts aere in trouble. The commander of the aasault force even 
called for additional reserves to help get  his men out. As darkness 
d r e v  oYer the island, eracuation efforts met m t h  more EUCCBS~, and 
by 9 : l i  p , m . ,  the last of the Marines were off the island. 

The final casualty count was 16 killed in action. 3 missing in action 
and presumed dead, and 50 wounded in action.lG1 An additional 21 
men ivere not inciuded in the list of wounded because their injuries 
were claimed to be ~ u p e r f i c m . l . ~ ~ ~  

The incident was over but not the 

In September, several months after the incident, Cambodia's 
Deput) Premier and Foreign Iliniater Ieng S a r ) ,  who u a s  in New 
York to attend a U.X. General Assembly meeting, admitted that 
the llayaguez i%-as seized by a local commander without the knowl- 
edge of the Phnom Penh government. and further that the first 
word the central authorities had of the incident came from American 
broadcasts monitored in Phnom Penh. In addition, he claimed that 
the local commander. who was stationed in Sihanoukville, war 
summoned to Phnom Penh t o  explain the seizure 

Although no date was given, Mr. Sary stated that the officer ar. 
rived around 2 p.m. and that, after some three hours of diacussiona. 
the officer was sent back to Sihanoukville with instructions to re- 
lease the Mayaguez immediately. Mr. Sary claimed that ,  before the 

Post l l h y  16. 1915, a t  A 10. c o l i  3 4 ,  May 17, 1975, at  A-10, eo: 3, Xeqs- 
ueek >la! 16. 1975 sf 2:. c d  1, R. R o a m  ~ u p r o  note 10. 81 220-23. After rhe 
l s a  of t he  msrinsi cere  lifted off Kah Tang. rho 1x0 dealmyerr eonfmued TO 
cruise the iaiand ming  bullhorns t u  alert and ebacuaie an) marines s t i l l  parribl? 
stranded on the island 01 in I ~ S  offshore r a t e r a  I d  . at 212-2s 
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order could be carried out .  .&menuan troops attacked Kah Tang and 
bombed the mainland. Finally. he defended the seizure. claiming the 
vessel was in Cambodian t e n i t o r i d  waters 

111. U.S. CLAIMS EXAMMIXED 

The United States as a major participant in the dispute made 
claims uhich varied according to the audience and the occasion. One 
claim made in the earl) stages of the crisis period isas not em- 
phasized in j t s  later stages Other claims, though appearing to be 
inconsistent n i t h  each other, iiere made ~n the alternative and in 
anticipation of potential counterclaims. Furthermore. both d u n n g  
and after the c n s ~ s .  the focus on particular claims seemed to shift 
n i t h  u h a t  appeared t o  be a change in U.S. objectives. 

The United States claims t o  be studied in this first part of the 
article are broadly categonzerl as folloirs 

1. Claim t o  characterize the wsiel's seizure as an "act of pilac)." 

2.  Claim t o  characterize locus of the seizure as the high reas 

3.  Claim to the right of and actual engagement m innocent pas- 
sage Ifis 

These claims. together u i t h  related legal  i s m e i  n a i ' r o ~ e r  in 
scope. nil1 noti be eumined  seriatim. 
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IV. CLAIM TO CHARACTERIZE SEIZURE AS AN 
"ACT OF PIRACY" 

A.  T H E  CLAIM 

The audience for  this claim was, in general, the world at large, 
and more specifically, public opinion an the homefront. and the au- 
thorities in Phnom Penh. 

On May 12, after having been informed that a Cambodian naval 
vessel had seized an American merchant ve33e3 and had forced it 
into port, President Ford publicly pronounced the seizure to be an 
"act of piracy."lB6 At a n e w  conference the next day, Secretary of 
State Kissinger said: "Well, I think that the President's statement 
speaks for itself. He called the action an act of piracy. . . . 'I At a 
question and answer session following the conference, the Secretary 
stated: "With respect to the ship, n e  have called ir an act af piracy." 
Later in the session he remarked: ". . . t h e  vords  of the White 
House statement yesterday were carefullg chosen, and they have 
been reitereated 

B.  TRESDS 1.V DECISIOS  

In his work on the custom and law of the sea. Professor H . 4 .  
Smith notes that: 

The basic principle of the law 1s that the high seas, ai- 
though not subject t o  any national law, must not be al- 
lowed to become an area of anarchy or crime. The ordl- 
nary policing of the sea in time of peace 1s sufficiently 
ensured by the rule which gives every state jurisdiction 
over its O W  ships, and in recent times this general provi- 
sion has been supplemented by treaties dealing with vari- 

Note 65 e z q m  and text  thereat Press Secretary Ran Nersan read t h e  White 
House ~ ta fement  at a ne%$ briefing a i  6 54 a m  , 72 Dep't  S ta te  Bull 719 n 1 
119751 

72 Dep't State Bull. 728, 727 ~ 1 9 7 5 1  
Senators Jsmer L Buckley and Jseob K J a i l t i  agreed ui rh  t h e  Pielldent's 

deieripfion af the  seizure as an act of P ~ C )  8 8  dld the prendent af the X s f m a l  
Maritime Union Shannon .I Wall Pai t ,  >la) 13 1976, 81 .?, 13. eels 4 - 6  
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OUE matters in which experience has shown the need far 
additional measures of control. But the normal system 
presumes that all the ahips concerned are regularli- regie- 
tered under the law of some State and amenable to its 
authority. It cannot provide by itself for ships manned 
and operated by gangs of criminals in defiance of all law 
The gap thus left is filled by the principle of law uhich 
makes the repression of piracy the common responsibility 
of civilized mankind.1bs 

Piracy, according to the lau of nations, which will be discussed 
below, must nut be confused with the conception of pirac3- according 
to different municipal laua. States frequentl) define and punish acts 
of pirac) not included within the international-law definition of pi- 
racy.1ee Both British and United States laws treat as pirates their 
respective subjects or citizens uho,  under color of authority of a 
foreign State, commit acts of hostility upon the high seas against 
their oi in  States or fellow subjects or  citizens.1io 

Horerer.  it is generally agreed that the status of persons a i  pi- 
rates under international lau depends on their conduct and objec- 
t ive*  measured by international law standards rather  than by 
municipal law.171 There is also agreement that  municipal Iau 
characterizations of conduct as piracy apply t o  ali persons only 
xithin the target State's territors-, and outside that territory on13 
to its o u n  ships and nationals.'72 Thus, a State cannot treat foreign- 
ers exher on the high ieae or in another State's terntorial prirdic- 
tion as pirates, unless they are characterized as such accordmg to 
m e t  national lau .Ii3 

The international law doctrine of piracy evolved in a n  age when 
the international community felt genuinely threatened by piratical 

~~ ~~ 

H Smith The Lau and Curfom 01 the  Sea 66-66 rdd e d  19693 
.as I Oppenie im Laurerpsibr l n r e i n a t i o n a l  Lau I280  13th ed 1966) C Co.aa- 
bos. The I n r e m a t m a r  Lau o f t h e  S e a  4 463 16.h r e v  ed 19673 
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conduct.174 Piracy has been classified as a so-called "international 
crime." and the pirate has been treated as an outlaii and a general 
enemy of mankind. The offense 1% eaaentially a continuous crime, 
and a vessel which 1s operated for the purpaae of committing acts of 
piracy is a pirate vessel at every moment of her ~ o y a g e . " ~  

The fundamental policy underlying international lair. prescriptions 
on piracy is "to secure and maintain the safety and order of ac- 
tivities on the high seas from deprivations imposed by persons act- 
ing without authorization and responaibility of a state. (Where a 
state has authorized deprivations, there 18 ample recourse to the 
responsibility of the state and the policies and prescriptions are 
wholly different.)"17B In implementing this policy, international Ian 
has traditionally prohibited certain acts on the high seas when 
committed by certain persons. For enforcing this prohibition, there 
is general concurrence that any State is competent to capture a pi- 
rate and his vessel. and to subject bath to the sanetioningprocesa of 
that State."' 

International law thus r e e k  t o  specify, if unclearly, the 
kinds of operative events or conduct ithich may he called 
piracy, t o  indicate the persons chargeable with the of- 
fense, to prescribe the area w t h i n  which the offense may 
be committed, to denominate the objectives ahich must 
characterize canduet if it 1% to be regarded as piracy, and 
to prescribe the measures that may be taken ta  apply 
these  prescription^.^'^ 

This la\\ also authorizes the use of force by the vessels of each State 
to enforce these This univergal authority to enforce 
these prescriptions and apply sanctions to conduct characterized as 
piracy under international law IS.  however, strictly limited to  such 
conduct. Extensions of this authority can senously affect a State's 
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power represented by its e x d w i v e  authority m e r  ita flag vesseis 
for most p u r p o ~ e a . ~ ~ ~  

Considering the relative importance in this s tudy of the United 
S t a t e  d a i m  to characterize Cambodian behavior 88 acts of piracy. 

no attempt will be made t o  recapitulate the irhole past experience 
relating t o  pil'acg-. Instead. this inquiry wi l l  focus on recent recom- 
mendations and actions for establishing a g 
important aspects of the contemporar? law 
this effort, a simdarly vorded frameuork 
MeDougal and Burke in their discussion of the trends in decision in 
claims relating IO the characterization of acts as pirac? w i l l  he 
adopted.'82 

1 Coriduef C h o i n d w i u d  0 1  P 
In  its traditional and strict conception, piracy has been defined a? 

"every unauthorized act of t io ience committed b> a private vessel 
on the high seas against another i e w d  with intent t o  plunder."183 
Oppenheim defines piracy as ''ever>- unauthorized act of vioience 
against persons or goods committed on the open sea either by a p n -  
rate vessel against another vessel or passengers against their o o n  
1 . e ~ s e l . ' ' ~ ~ ~  Colombo- states that piracy consist' of "acts of violence 
done on the high seas without recognized authority and outside the 
Juriadictmn of any civilized State."18s The traditional conception of a 
pirate portrays him as: 

a professional robber a h a  sails the sea in a pi 
attack and plunder other ships or Cornmumtie 
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be reached from the sea. At least if they do not discrimi- 
nate between nationalities in choosing ships or settle- 
ments to attack, such pirates are a menace to the inter- 
est8 of very state which has access to the sea, and there- 
fore this traditional conception seems to justif)- in farar  of 
all such states a common legal right, and perhaps recip- 
rocal  dut ies ,  t o  prevent  piracies  and t o  punish pi- 
m e a .  . . . This simple method of comprehension is in. 
adequate .  . . . There are  many practical and technical 
problems in the field of piracy which it does not touch a t  
all.'n' 

The traditional conception does emphasize the pirate's pursuit of 
private gain and his general independence from the supervision of 
any State. I t  has been observed that: 

Piracy includes acts differing much from each other in  
kind and in moral value, but one thing they all hare in 
common: they are  done under conditiana which render it 
impossible or unfair to hold any state responsible far their 
commismn. A pirate either belongs to na state or or- 
ganized political society, or by the nature of his act, he 
has shown his intention and hie power to reject the au- 
thority of that to which he is properly s u b j e ~ t . ' ~ '  

Article 3 of the Harvard Draft Convention an Piracy 
describes piratical conduct as falio\~s: 

1. Any act of violence or of deprivation committed n i t h  
intent to rob, rape, wound, enslave, imprison or kill a 
person or with intent to steal or destroy property, for 
private ends without a bana fide purpose of asserting a 
claim of right, provided that the act is connected with an 

Harvard Research in Infernarional Lea. Dtn,ff Ca,iirntio,i o n  Pgracy.  with 
739 (1932). and comment on art 3. at 769 comment, 26 Am. J. lnl ' l  L Supp 

[hereinafter cited a(. Harrard Research. P ~ r a c y l  
"'R H a l l ,  Inteinstlonal Law 310 (8th ed by Hlggin 15241 

By far the mom comprehenmre effort  toaarda constructing a contemporary 
18% o i  p r u y  t o  cops u i t h  more modern problems ~n the area %,as undertaken by 
the Harrard Research If K B T  iram thi. stud? t ha t  the Infernafiooal Lau Com- 
mission made n e  recammendarms. a h i c h  were later adopted by the 15X Conier- 
ence on the Lau of the Sea and incorporated in the Convention on the High Sea8 
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attack on or from the dea or in or horn the ail. If the act 
is connected with an attack ship. either that  ship 01’ 
another ship which is involved must be a pirate ship or a 
ship without national character.189 

Thir formulation was later altered by the I n t e r n a t m a 1  Laii 
Commission [hereinafter abbrexiated as ILCl ,  for undeclared rea- 
sons. t o  appear as Article 39 of the final draft m the follomng form: 

Piracy ConSists of any of the follo!iing acts: Any ~llepal 
ac t  of n a l e n c e .  d e t e n t i o n  o r  a n y  ac t  of d r p r e d a -  
t l O ”  . 180 

The commission explained in its commentary a n  Article 39 that the 
intention to rob was nor d necessary element of p a r y  and rhat 
other motives, such as hatred or w\enge .  were  vithin the scope of 
its provision.lYL 

The High Seas Canrention describes pirdtical conduct u i t h  the 
following language. 

1. An? illegal acts of violence, detention or  any act of  de^ 
predation, committed for private ends by the crew or  the 
passengers of a private ship or a private aircraft. and di- 
rected: 

a. On the high seas, against another ship 01 aircraft. 01’ 
against persons or property an board such ihip or  air^ 
craft; 

b. Against a ship, aircraft. persons or  property in a 
place outside the jurisdiction of ani. State l S 2  

During consideration of the convention committee, the rep re sen^ 
tative of Greece proposed an amendment to strike the curious term 
~‘illega?’ from the draft The proposal i i a s  rejected, l a y -  
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ing a purported legal definition which incorporated an undefined 
concept of No reason is given in the official records for 
the rejection. Hoa-ever, the Greek delegation was of the opinion 
that illegalit> must be qualified by  some legal system, and in the 
absence of international regulations on the matter. there would be 
no other interpretation of illegality than that covered by national 
lax I t  was concluded that the resulting legal confusion that would 
arise might make it impossible to punish a vessel x hich had engaged 
in piraey.lB6 

McDougaI and Burke are of the opinion that ,  while use of the term 
does seem to be bootstrapping, the technicality does not necessarily 
obscure the kind of act to which the article is addressed. They feel i t  
ie most doubtful and highly undesirable, "if the determination of il- 
legality were intended to be made with reference to some undis- 

Nothing in the commission delib- 
ns even remotel) suggests such an 

interpretation or other requirements that, as a condition to a fin& 
mg of piracy, it must be shown that the acts committed were also a 
crime according t o  the law of a particular state. I t  is reasoned that 
the apparent purpose for the inclusion of the term was to ensure 
that the scope of the provision encompassed a broad range of types 
of coercive b e h a ~ i o r . ' ~ '  

Another writer has pointed out that It could be assumed that the 
term means "iuithout the authority of any State."1gs I t  is proposed 
that this strict construction mag be expanded to  mean "without the 
authority of any palitieally organized community." If one accepts 
this interoretation. then a twofold test for determininu niratical 

0 .  

conduct is emphasized. The fal loaing comment of Sir Gerald 
Fitzmaurice is of Interest in this regard: 

In  [Hall's] view piratical acts are acts done by persons 
not acting under the authority of any politically organized 
community. . . . (8th ed. .  p. 314). I t  is arguable that it 
would be better to emphasize the lack of due authority as 
the essence of piracy rather than, as does the Interna- 

Is* Convenrion on the Hi ih  Seas 4 Official Ree 84 oara 6 
Is, I d  , BI 8 3 6 4 ,  pars 3- 

M McDaup! & W Burke w p , "  note 174 at 811 
I d  at 812 

~ 
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tionai Law Commission, the fact that  p i r a c ~  i s  a crime 

committed "for private ends." The former test is probably 
capable of more objective application than the latter.  
which may necessitate difficult inquiries into motives. 
Hail points out.  however, that  i t  would not be possible to 
replace the "private ends" teat entirely bl- the "without 
due authority" test .  The reason 1s that  the only n a y  in 
xhich politically organized societies which are not yet 
recognized (as such) can  establish their claim to recopm- 
tion may ivell be through the commission of acts which. 
far \+ant of such recognition at  the time they are cam- 
mitted, would be technically piratical unless the "without 
due authority" test  were supplemented by the "private 
ends" test .  As Hall succinctly puts i t .  "though the ab- 
sence of competent authority is the test  of piracy, its ee-  
~ e n c e  consists in the pursuit of private,  as contrasted 
n t h  public. ends. '198 

The scope of the conception of pirac) 1s further underlined b? in- 
corporating a definition of a pirate ship or aircraft. Articie l i  de- 
clares. 

A ship or aircraft is considered a pirate ship or aircraft 
if it is intended b? the persons in dominant control to be 
used for the purpose of committing one of the acts re- 
ferred to in Article 15. The same applies if the ship o? 
aircraft has been used to commit any such act. so long as 
I t  w m a m  under the control of the persons guilty of that  
act.*oo 

A distinction is made between two types of pna te  ships First .  
there are those intended to be used in commission of acta of piracy 
Secondly, there are those which have dread?  been used to commit 
such acts. "Such ships can be considered as pirate ships so long as 
they remain under the control of the persons a h o  have committed 
those acts.'11o1 The object in the latter case 1s to capture those  per^ 
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sons and ships that previously committed piracy but no longer in- 
tend to  do so.2o2 

2 Locus of Activity 

The orinciole characteristic of the traditional law of oiracv was . .  

c . --cn I ?  1nc c 

Id The conientmn does not cover a t t empt s  t o  cummil acta 01 piracy ui ih in  the 
o m m i b e d  canduef An amendment t o  inelude such a t te rnmi  i n  I 1 . C  draft m i -  

[for] prevenuan of atcaeki . '' H m a r d  Research, P n a c y .  m p m  note lffi, at 820 
One abiecr of the ~ r o r i i i ~ n  U B Q  t o  add t o  rhe acts which are orascribed 83 01- 

racy This provision uar incorporated by the I L C. ,  wnhaut reeirded diarussiin, 
as ~ r f i ~ l e  3912) of I C %  1956 draf t  I t  appears a i  article is(%) of the  Convention on 
the High Seas I t  rperifies tha t  p m e y  rneludes "any act  of wilunfsry partxipatian 
in the  operation of a rhip a i f h  knoaledge of facts sh i ch  make it B p r a t e  shhlp " 
Canvention on the High Seas, ~ u p i a  note 192. The o p i n m  i s  held tha t .  in  view of 
B derlaration incorporating b? reference the commentary in the Hsrvard Research 
( m e  Francais, Sixth Report on the Regime of the High Seas 25-27 (U P. Doe. Po. 
IICN 4178) (1954)). II a d d  be "safe t o  assume tha t  the absence of discussion 07 
difference in the  e o m m m i o n  and ~n the Conference mar be rake" 8 %  Lmdicit an 
praval a i  the e x p l a n a r m i  there made " M McDaugal &"a Burke. suprh a i  Sli. 

Article iE(3)  of the Convention on the High Seas also derives from the Harvard 
Research I t  ipeeifie? that p m e y  includes ' ani act  of m n m g  or of 1ntmnar8onally 
fscliltating an act deaeribed ~n subparagraph 1 or sub-paragraph 2 a i  this 8ificle " 
Canvention on the Hlgh Seaa, m p ' o  note  192 

lol 1. Oppenheim. dapia note 159, at 608, Hariard Research Pziucy, m p i n  nore 
135, a t  760, 781-82 

9 % p m  nore 169 a t  444. t e x t  8 % " p ' ~  s t  note 190. 

E 9 , U'. Hall, b % p m  note 187. at 313-14 H Smith.  aupro note  168. at  66 
Harvard Research P i ~ a r i  supra note 166. a t  761-82 S e e  OISD C. Coiombob. 
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state." The formulation included both the air and land regions as 
well as the sea. and it excluded aetr committed nithin the territorial 
sea and airspace or on land territory of a particular State.206 

The International Lau Commission adopted the Harvard Re- 
search recommendation that piracy be defined t o  include acts be- 
yond the territorial jurisdiction of any State ,  and rejected a pro- 
p o d  to include acts committed uithin the land or sea terntory of a 
particular State.207 

The High Seas Convention 81.0 specifies the locus of the impact of 
the acts declared to be piracy Article 15(1) refers to "~ l legal "  acts 
"directed": "(a) a n  the high seas, against another ship or aircraft. or 
againat persons or  property on board such ship or aircraft: (b)  
against a ship, aircraft, persons or property in a place outside the 
jurisdiction of any State."*Oa Thus not only le provision made for 
definition of the locus of the precipitating events-"on the high 
seas" and "in a place outside the jurisdiction of any State"-but also 
it is provided that, on the high seas. the acts must be directed from 
persons on one ship against those on another. The purpose here was 
to exclude acts inflicted by  persons on a vessel on others on the 
same % - e s ~ e l . ~ ~ ~  Paragraph l(b1 refers to a t t i  committed b? a r e s s e l  
or aircraft on an island constituting t e r m  v i t l l i ~ ~  or on unoccupied 
coasts1 

3 A c t o n  arid Objuci i sre  of P i i n c y  

Mast of the controvera) connected with the contemporary lail of 
piracy has centered upon the contention that piracy includes actions 
by warships and other public V B I S C I S ,  and by persons seeking politi- 
cal objectir-es. The specific events creating this controversy were 
several Incidents in the Formosa Strait in which vessels of the gav- 
ernment of the Republic of China intercepted merchant vessels of 
various nations. including Soviet and western bloc states. These 
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~-esseIs  were sailing for ports of the Peopie'a Democratic Republic O f  
China, and were forced into Formosan ports far condemnation of 
their cargoes as contraband. 

After unsueeeaeful use of seieral means of protest. recourse nas  
had to the United Nations where Soviet bloc nations charged that 
Chinese nationalist vessels had committed piracy in seizing the 
ships. crews, and cargoes of Soviet and Polish ships. The Chinese 
nationalists, on the other hand, claimed that they were exercising 
the right of self-defense in preventing the Chinese communists from 
acquiring strategic materials. The nationalists added that they had 
no intention of interfering with legitimate neutral trade and further 
that they "had n e ~ e r  refused to  enter into negotiations in connee- 
tian v i t h  incidents involving bona fide neutral merchant vessels." 

After several days of debate in the Ad Hoc Political Committee, a 
proposal was adopted transmitting a draft resolution containing ref- 
erences to pnncipiea of the law of the r e a  and the record of discus- 
sions of the Committee to the International Law Commission for its 
consideration in connection with fseedom of navigation. The focus of 
debate in the Commission centered on the questions of whether 
varships eouid be seized as pirate resaeie, and of whether piratical 
conduct extends to acts done for political ends. In drafting a pro- 
posed article defining piracy. several Soviet bloc states offered 
amendments to a proposal submitted to the Commission covering 
these 

Article 1 of the Harvard  Research Draft Conrention defines 
"ship" as "any water craft or air craft of whatever size.''21Z This 
prorision could be interpreted to include narships aithout much 
difficulty. But Article 3 of the draft limits piracy to acts committed 
"for private ends."213 4 s  a net result, it could be argued that iisr- 
ships are exluded  from the proscriptive prarisions of the draft ex- 
cept in a very limited case. The Comment to Article 3 states that ,  
"If the farces 01 employees of any state or government mutiny or 
otherwise should seize a ship and use it to plunder on or over the 
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high seas on their o u n  account, this, of course. uoulri he p i r a c ~  anti 
fall under the common jurisdiction ' ' 214  

The Harrard  Research Draft seemed to he most concerned OYW 
the s t a t u  of unrecognized insurgents. but, in e~cluding their acts 
from the definition of piracy, it made dear  that in other respects the 
rights of a State undei  international law to protect its vessels 
against interference on the high ieaa remained unaffected. In  taking 
this position, i t  *as noted that some writers held the vie\% that 1 1 ~  
legal attacks on foreign commerce by an unrecogmzed insurgent are 
acts of piracy "in the international law sense ' I  I t  i i a i  further noted 
that "there \\as even judicial authority to thii effect "215 Though 
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this view was rejected by the Harvard Research, it was emphasized 
that the offended State stili retained other means of recourse.216 

The debate over the Chinese nationalist seizures in the ILC ap- 
peared to assume that warship8 per se must be acting for a State or 
at least for a "de facto political authority," and for political pur- 
p o s e ~ . ~ "  Members of the Soviet bloc, on the other hand, based their 
arguments on the Nyan Agreement of 1937, contending that ,  since 
then, i t  was proper to treat warships as capable of committing pi- 
racy, and that limiting objectives to private ends R P E  no longer re- 
quired.218 

The Nyon Agreement was concluded among a number of great 
pmvers in an effort to protect shipping in the Mediterranean from 
attacks by unidentified submarines assumed to be operating for the 
apposing hctions in the Spanish Civil War. The mgnatoriea declared 
that the sinking of merchant vessels under the circumstances a a a  in 
violation of the rules of international Ian and contrary to the most 
fundamental dictates of humanity, and,  consequently, should be 
treated as an act of piracy.*18 

Members of the Soviet bloc pointed out that, even if the agree- 
ment was no longer valid and had already been denounced by some 
signataries, "it contained the seeds of a new principle to which due 
u-eight should be 

. .  
neeessanl) follox- that  the a m  of insurgents m e  p m e )  for such conduct  I S  UIY- 
d l y  calculated t o  furrher polrfical obieef ires .  which are not cornmanly thought of 
as "private ends. 

"sHnivard Research Paiocy, ~ u p r n  note 186 
"I'M MeDougel 6. IT Burke. ~ L ' P I O  note 174, a t  818 
11d119551 Y B Int '  L Cornm'n I 43 par18 61-65 71-72, 5 5 ,  paras 17.18, 56.  
para 19. a s  ri ird 71 M McDaups & W Burke i i ' p l n  note 174 
%>#The  a b o i e  f a m i  are taken from aaeounfr in Finch, P w a c y  vlz the I r d i i r w a -  
? , i n n  31 I m  J Inf 'I  L. 659 (19371, C Colombo5 w p 8 a  note  167 at  F 472. hl 
MeDovgal & W Burke.  aup~a note 174 
m*0119ss1 Y B Inf I L Cammn.  I 5 5 ,  para 17 as cited I" hl MeDaugal  S. w 
Burke d u p i o  mti 174 at  819 
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This plea was countered with the argument that,  "As no gaiern- 

ment admitted responsibility. It had been possible to assume that 
the submarines had been pursuing their private ends uithout any 
authoritg from their government. If he was right ~n arguing that the 
Ngon Agreement had been based on that fact, the Special Rappor- 
teur's point that  pirac? v a s  essentially a crime committed b) pri- 
vate individuals not m the performance of a public or authorized 
dut i  v a s  

It  !vas further argued that.  since acts of m l e n c e  by sarship.  
might constitute aggression, provirion for imposition of reaponsibrl- 
ity far such acts U P S  made in other inteinational prescriptions. in- 
cluding those contained in the United Nations Charter.  

Finall) it A P S  reasoned that seizing a warship far pirac? might 
~ T P  rise to a highly embarrassing and even dangerous situation. 
which could hare  the most sermus consequences 222  

In  the end, the terms "pnra te  ~ e s s e l ' '  and "for private end?" m 
Article 39 of the Commission's Draft vere  retained by a large 
majority of voter 223 In  its comment% to hrticie 39, the Commission 

ure of a uarship for piracy could h a t e  the 
and that "to aasimdate unlawful acts cam- 

mitted by i!--arivps t o  acts of piracy would be prejudicial to the 
interests of the international community I '  

In  language rejecting the amendments offered by Soviet bloc 
members and perhaps indirectly refernng to  the Formosa Strait  
contrawry. the Commission's commentary on Article 39 further ex-  
plained that 

ing in eonnexion with acts committed by 
errice of rival governments engaged in 

civil iiar are too compleh to make it seem necessary for 
the safe-guarding of order and security on the high 388% 
that  all States should have a general right. let alone a n  
obligation, to repress as piracy acts perpetrated by the 
warships of the parties ~n question.214 
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It would also seem fair to conclude from the above comments that 
the questmn of piracy does not turn upon whether a government has 
or has not been recognized by the governments of other States, 
prorisianaily or otheniise.221 

One instance in which a aarahip could be seized as a plrate was 
clarified further b>- the Commission in Article 40 of its draft, which 
reads: "The acts of piracy, as defined in Article 39, committed by a 
government ship or government aircraft xhose crew has mutinied 
and taken control of the ship or aircraft are  assimilated t o  acta 

. .  . .  . 
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committed by a private The High Sear Convention adds 
the term ''ivarship" to make i t  perfectly clear that  this tj-pe of Y ~ S ~  
i d  was Article 8 of the convention defines "aarship" t o  
mean "d 'hip belonging t o  the naval forces of a State and bearing 
the external marks distinguishing uarships of 11s nationality. under 
the command of an officer dul) commissioned b3- the gmernment  
and \$hose name appears in  the Nay)- List, 2nd manned b) a cren 
Mho are under regular naval disciplme."228 

At this junctute.  it should be recalled tha t ,  although I t  is widely 
accepted that warships and governme 
piracy except in  very limited instance 
to private ~ e s ~ e l s l ,  this does not mean that such ships cannot com- 
mit acts iihieh are unlawful and in violation of international laa 

At  the 1968 Conference on the Laii of the Sea. the v m d s  "prnate 
ship" and "for prwate ends" w r e  adopted and included in Article 
15(11 of the High Seas thus emphasizing that i t  b ias  

primarily this criterion ofprivate charactel nhieh \\as to be applied 
in determining piratical conduct. 

In  practice, the idea that  piracy does not  include act' of violence 
committed far political objectives is portrayed b) two fairly recent 
cases, the Santa Maria incident of January 1961 and the Lyla Ex-  
press and the Johnny Express incidents of December 1971 

In the Sanra Maria incident, a group of passengers headed by 
Captain Galvao seized t h e  Portuguese liner Santa Maria on the high 
seas in the Caribbean through violence, resulting in the death of one 
of the ship's officers and in the ivounding of a crewman Portugal 
irnmediatelr brandpd the incident as an act a i  oiracr and aooealed . . j .  

for help in retaking the ship from the alleged pirates Holland. 
England and the United States participated in a search for the y e s -  
:el. U S oificnls announced that the \esse1 a d d  be pursued and 
boarded under the mternatmnd rules governing pirac) and ship 
board insurrection. 
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Subsequent information revealed, however, that the seizure had 
been planned and executed by the Portuguese National Independent 
Movement, an exile group opposing the government of Portugal. Aa 
this information became available, United States spokesmen became 
less certain as to whether the conduct in question w a s  piratical. 

The vessel waa located after se~wral days of searching and kept 
under surveillance while parties negotiated for the safe debarkation 
of the 660 passengers aboard the S a m  Maria. The rebels eventually 
brought the ship to a Brazilian port, where the passengers and crew 
were released. The 30 rebels who seized the liner were granted 
asylum by Brazil, after handing over the ship t o  the Brazilian gov- 
ernment. The latter returned the wssel to the Portuguese govern- 
ment. which returned it to its private o ~ n e r s . ~ ~ ~  

The significance of the incident was that  several interested 
States. except for Portugal and probably Spain, eventually recag- 
nized that the seizure b r  violence was not a case of Diraw because of 
the identity of the actors 
j e c t i ~ e s . ~ ~ ~  It 1s reported 

and, more importantly. 
that: 

i h e n  political ob- 

The United States completely dropped ita eirlier stated 
goal of seizing the Santa Maria. and its subsequent opera- 
tions seem wholly inconsistent with the vie%- that the sei- 
zure constituted piracy. I t  was obviously agreed on all 
rides that the seizure and subsequent actions of the rebela 
were not undertaken for their awn private gain but were 
solely directed at achieving political effects in bath Par- 
tugal and Spain.'33 

In the Lyla Express and Johnny Express incidents. two ships 
awned by the Bahamas Lines. a corporation organized under the 
laws of Plorida and wholly wried by the Babun Brothers. Cuban 
exiles then residing in Miami. were attacked by a Cuban nard  gun- 
boat, seized, and taken to Cuba. The Lyla Express was aeized on 
the high seas in the Caribbean Two \ieeks later the Johnny En- 

*"The sbore factual description 1s taken f rom B I C D Y ~ ~ ?  of rhe incident ~n Farmsn. 
s u p r a  n o t e  193, at  143. G e h n n g .  S U ~ P ' "  note 180 iif 329 M McDougal d 17 
Burke. 8wro note 174, a i  811-11 
'd'Srr M MeDonpal & W Burke. s u p r a  note 174.  a t  822 Farman. ~ u p ' n  note 
191. at  167 Gehnng. s u p z n  note 180 
* 9 J M  McDougal d W Burke, m p z a  n o t e  174 
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press w a s  attacked ah i le  in the territorial waters of the Baharna 
Islands. I ts  captain !vas wounded during the attack Both crews 
were eventually released to the Government of Panama. but the 
skipper of the Johnny Express mas held for trial, reportedly haring 
confessed t o  being an  agent for the CIA. 

Cuba  dec lared  both vesseie t o  be  pirate sh ips  engaged  i n  
counter-rerolut,onal.y activities. A Panamanian eommmeian  sub^ 
sequently sent t o  Cuba to investigate the seizures reported that the 
s h i m  IOE corroborated the Cuban charms that both shins had OW . -  . .  
titipared in the landing of insurgents on Cuban territory.234 One 
ease s tudy of these incidents concludes: 

[U'lhen acts of imlenee and depredation are committed 
t o  a t ta in  political ob jee t i res ,  then  they  m a y  not be 
characterized a3 piracy. This is particularly true if the 
acta are limited to a single target State and its ships. be- 
cause there is missing any generalized threat t o  the in- 
ternational community as a whole. Since any raids by the 
Johnny Express and the Lyla Express were for political 
e n d - t h e  o r e r t h r o u  of  t h e  p r e s e n t  C u b a n  
Government-they cannot be characterized as piracy 
under international law 235 

c V.ALlD1l.Y .AVD dPPR.415.4L 

Though the claim t o  characterize the seizure of the Ma?-aguez a i  
an "act of piracy" uas Initially made on May 12th. the day of the 
ship's seizure,236 the United States seemed t o  deemphaaine the 
claim soon thereafter. On May 13th. the only L' 9. official to raise 
the piracy claim was Secretary Kissinger. Hoirever, he phrased the 
claim in the past tense, stating. "We have called it an act of  pi^ 
racy."Z3' In  all subsequent United States pronouncements a n  the 
matter.  the claim of piracy n a b  conspicuously ahaent.z3a 
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In response to the claim. the Cambodian communique of May 16th 
exclaimed that "the charge leveled by the U S .  imperialists-that 
u e  are sea pirates-is too much."z3e 

The significance of this deemphasie by the r m t e d  States becomes 
apparent ad  the legal criteria previously developed foor the contem- 
porary law of piracy are applied to the factual situation under con- 
sideration. 

Since the captors in thia case were foreigners and because the 
incident occurred either on the high seas or in the territorial waters 
of a foreign State,240 the United States cannot treat the actors as 
pirates. unless the>- are characterized as such under international 
law ~ t a n d a r d s . ~ "  

Applying these standards. it seems quite clear that the firing 
upon and seizure of the Mayaguez and its creu by the Cambodian 
patrol boat was a t  least an act of detention.242 The conduct nould 
further seem sufficiently violent to meet the criterion of violence 
However, if piratical conduct l a  viewed as acts done by persons not 
acting under the general authority, responsibility. or supervision of 
any State or other politically organized then conduct 
off Poulo Wai Island can hardly be considered piratical. 

Though the seizure was carried out pursuant to the orders of a 
local commander and, apparently without the knowledge of central 
authorities in Phnan Penh,24J it seems certain that the persons in- 
volved were acting under the general authority and supervision of 
the State of Cambodia and its new government. Support foor this 
obaewatmn can be found in the May 16th Cambodian communique 
offering to release the D l a y a q u e ~ , ~ ~ ~  in the rubsequent remarks of 
Deputy Premier and Foreign Minister Sary further explaining the 
capture.z4r and in the manner in ahich the captors conducted them- 
selves during the course of the ship's detention. With respect to the 
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latter. it xouid be e\tremely difficult to argue that the captors iiere 
actme indeoendentlr of anv state authantv.  a n  then o a n .  and 111 - .  , "  
thew o w n  c a p x i t > .  The frequent ship-to-share contacts irith higher 
authoiiries to  determine what dispaaitian v a s  to  be made of the de 
tainees during t h e  course of the ship's detention militates against 
this argument 

The a c t <  in quemon  were, in addition committed under eondi- 
tionb nhich did not render it impossible or unfair t o  hold m y  State 
or other organized political society responsible for their commissim 
The political authority reqmnsibie for seizing the Mayaguen and its 
ereiv was fully identifiable and admitted iesponiibiiiti foi iuch ac- 
tions Although the United States had not extended formal recogni- 
tion t o  Cambodia's new government. i t  certainly recognized, ac- 

pansibiiity far the seizure zquarrl) on the 
new government Ln i t s  demands for t h e  

release of the Xayaguez and its crew, in its diplomatic efforts tu 
secure each release. and in i ts  official pronouncements conce~nmg 
the seizure.248 Lack of formal recognition. standing alone. should 
not enable the United States t o  characterize acts  of the Phnom Pehn 
government as pl l .a t ical .~~s 

I t  1s also significant that  the seiiinp ~ e s s e l .  a n d i a i  patrol boat. 
can be labelled a 'warship" under the provisions of Article 8 of the 
High Seas Conrention.250 Accordingly, any unlawful acts committed 
by that vessel nould not  normally be assimilated t o  acts of  pi^ 

S a r i s  11 a case in which acts committed by a warship can be 
likened to acts of piracy under Article 16 a i  the High Seas Conren-  
tian There IS no evidence of mutiny or other rejection of the au- 
thority t o  ahich the captors ii-ere properly subject. 

Finall). applying the "pnrate  ends" test  of Article l Z ( l 1  of the 
High Seas Convent ion  to  the factual dituarmn described in  Section I ,  
it seems certain that.  although the captors ma? not hare  had sui t7  
cient justification far their a ~ t i o n s .  they do not appeal to h a i e  been 

102 



19781 YAYAGUEZ: LEGAL ANALYSIS 

in pursuit of private personal gain, plunder, or profit. On the con- 
t rary,  it is apparent that the captors were pursuing public or politi- 
cal objectives, such as protecting alleged coastal security interests, 
reaffirming and consolidating specific territorial claims, policing al- 
leged violations of territorial waters, attaining political leverage or 
gain, protecting against alleged threat8 to  the stability a i  the new 
regime, or  a combination of the above. Though which of these ma- 
tives were operative in this case may he difficult to determine at 
this time, the general nature of all these motives points to public or 
political goals as opposed to purely private ends or objectives 

The concluaians reached in applying the abore criteria to the f a -  
tual situation not only reveal the invalidity of the r m e d  States' 
claim to characterize the seizure of the Yayaguez as an act of pi- 
racy, hut also provide ample justification for the claim's subsequent 
deemphasis by the U.S. Moreover, the impression is gained that the 
claim was both prematurely stated and made rrithout first obtaining 
a legal opinion.251 

An additional criterion pertaining to the loelis of the alleged 
piratical conduct remains to he applied to the factual situation. As 
explained a h o ~ e , ~ ~ ~  piratical acts include those committed on the 
high sea8 or beyond the jurisdiction of any State. I t  does not include 
acts committed within territorial waters, territorial airspace, or on 
land territory af a particular State What must therefore be deter- 
mined in the present eade is whether the seizure occurred on the 
high seas or within territorial waters H o w r e r ,  since this question 
also forms the basis of a separate claim put forward by the United 
States, it u-ill he dealt with in the analysis of this other claim to 
which we now direct our attention. 

V. CLAIM TO CHARACTERIZE LOCUS OF SEIZURE 
AS THE HIGH SEAS 

A .  T H E  CLAIM 
Unlike the pirac) claim, the claim that the Mayaguez was seized 

on the high seas was  stressed by United States decision-makers ~n 

" ' lWhether or not I t  ma( in the minds of United States decision makers, the p1- 
racy claim did prowde an dienue for Cambodia t o  dm la lm d q r a m a t m d v  any re 
spanEibilifg far t h e  ? e m m e  and t h u s  a l m d  an? future embarraaimeni, while taking 
prompt aei inn t o  haie  the ship and IIC ere% released 

S - T e Y t .  L I11(2) SUP?" 
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their demands and other pronouncements throughout the crisis Or. 
>lay 12th. the TVhite House announced that "a Cambodian naval 
vessel (had) seized an American ship on the high seas . . . "254  The 
same d q ,  Presidential Press Secretary Ron Sesson informed re- 
porterr  that  "no mattel' Ahat Cambodia claims as its territorial bra- 
te i s ,  ice consider the ship t o  have been in international maters  ' ' 2 e s  

The next day. Secretary of State Kissinger reiterated the claim. 
stating. " . therefore we are dealing with it as the seizure of an 
American merchant  ship a n  peaceful trade in  international u a -  
ters 1 '25e This position mas reaffirmed on May 14th in letters to the 
United Nation3 Secretary General and the Securitj Council P r e i i ~  
dent.2s' and again on  May 15th in President Ford's report to the 

In the letter t o  the United Nations Security Council, 
the United States w a s  very specific in claiming that "the w m e i  was 
on the high seas. in international shipping lanes commonly used by 
ships calling at various ports of Southeast A ~ 1 a . ' ' ~ ~ ~  

On the other hand. the Khmer Rouge yorernment counterelaimed 
that the hlayaguez ivaa within their territorial aatera in the vicinity 
of Poulo Rai  Island Rhile Cambodia claims a territorial sea 
twelve miles u ide ,  the United States. officially at  least. does not 
recognize claims beyond a 3-mde 

e t  U i i o n  har beer a uro 

*S'Scr  Cambodian C o m m u n i q u e  of Mar 13 a t  Append>\ C I ~ , O  Post  l a \ -  16. 
1576 a i  $-I eo. 6 m d  I - I ?  c 0 I  1 A c t  * : b o  ? t a l e m e n t i  n i  Cambodian Deputi 
Premier snd Foreign Ninisfer Sari furfhei  e\p'a?ninp ' h e  seizure s o m e  v o n t h i  
aftel  Port Sipr 6 .  1975 at A-1 and 1 - 1 6  
*"Post \IS) I ?  1975 R f  .a I C O l l  3-6 
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B .  T R E S D S  I S  D E C I S I O S  

I Baekgrouiid 

The extent of national control in offshore waters ~ n v d v e s ,  inter 
alia. the delimitation of four zones (1) national or international iua- 
ters: (2) the territorial sea: (3) the eonriguoue zone; and (4) rhe high 
WaS.289 

Zb'For excellent diseueiianr of :he genera' regimes of fhele m p e s  b e e  H Smith.  
eDougsl d U Burke.  J 

The t e , n t o r l a l  lei. ha.  been defined a i  t h a t  belt  o f  affrhoie  *arers adjaceni to 
rhe eoairs  of b State b e i o n d  ZIP land r e r r i t on  a n d  1x5 internal or n a m n a .  water?. 

this a r t i c l e  

The 1958 G e n e i n  Conference set  the maximum :mi( of the  cantiquous zone a i  12 
miles measured f rom the same baseline w e d  :o deiimif the ~ e i r ~ t o n a l  sea Thus. 2 

i r t i e l e  1 of the C a n r e n t i a n  on the High Sear 81p" note 192, i r a f r i  ' T h e  term 
'high sesa'meani all p a i f r  o f  the sea that  are not included in the internal vatem of 
a state " . ? . r f ~ s  2 further prm'dea' 

The high seas being open t o  al l  nanonr.  no Scare ma) vshdly purpart t o  
rubject an) pari of them to  its iorereignt!  Freedom of the high seas i d  
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In  this r e m o n ,  attention xi l l  be directed to  the second and fourth 
zones mentioned above, and in particular t o  the juridical status af 
the width of the territorial sea Ultimatelg-. freedom of navigation on 
the high seas ma? depend on this boundar) be taeen  temtor ia i  n d ~  
tw.- and the high i.eai 

Today no unanimity of position e w t s  concerning the extent of a 
coastal State '? e-IcIusive jurisdiction over off-shore m t e r s .  The 
Droblem lies in the failure of the IWY to orovide a definitiie ansiver 
regarding the correct 
ically. there exists no 

breadth of the terri tanal sea. More 3pecif- 
international convention gwernmg disputes 

m e r  the width of the territorial ~ a t e i . 8 . ~ ~ ~  The result of this con- 
troversy is dearly illustrated by the Mayaguez incident 

Like the piracy claim discussed above, no attempt w I l  be made to 
recount the irhole past experience relating t o  the extent of the ter-  
ritorial waters. Instead this inquiry Trill examine briefl) trends in 
State practice, recent recummendatma and atudier ,  and other in- 
ternational eridencei. with a rieu toward discovering a general 
coiisensu~ on the extent of the territorial sed 

2 Ger,r, .nl  po1,iy ca i i r idr ,n f i" , , a  

The general polic) problem in determining the breadth of the ter-  
ritorial sea is that  of achieving, through shared competence, a n  eea- 
nomic balance in the effective protection of the inclusive interests of 
all States and the exdudire interests of particular I t  E 
not only desirable but even necessary to strike a narkable  balance 
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between exclusive State interests in the use of the seas In  seek- 
ing this accommodation, the t e s t  of reasonableness should be 
applied in the context of particular conflicting ciaims.2B6 The deter- 
mination of reasonableness within the international community re- 
quires description of past expectations and of trends in prediction of 
and decisions about probable future conduct. 

3 Origins n o d  aor la  dece lopments .  

Whatever the present limit of the territorial seas, it 1s of com- 
paratively recent origin. I t  was not until the 17th or 18th centuries 
that national pretension8 to vast expanses of the oceans met with 
abjection and ultimate abandonment. For two or three hundred 
years prior, nations were accustomed to the idea that a coastal 
State might properly claim a special interest in the waters adjacent 
to it3 shores.2e' Beginning with the Roman law concept that the 
oceans ivere free to all peoples, nations later began to encroach 
upon that  freedom.2B8 Off-shore claims of varying Intensity and 
breadth developed, to the extent that no part of the ocean seemed 
too vast to evade exclusive national control thereof.2B8 

According to Jessup, i t  was this state of affarre that prompted 
Grotius to come forth with his concept of "mare liberum," which was 
later answered b j  Sheldon's "mare clamum." Grotius, a hose influ- 
ence was g r e a t ,  e ientual ly  won this so-called "bat t le  of t h e  

The general development was summed up as follows. 

Those vague and unfounded claims (of the la th ,  17th 
and earlier centuries) disappeared entirely, and there \w.s 
nothing of them left , . . . The sea became, in general, as 
free internationally as it was under Raman law. But the 
new principle of freedam, when it approached the shore, 
met with another principle, the principle of protection, 
not a residuum of the old claim, but a new independent 
basis and reason for modification, near the shore, of the 
principle af freedom. The sovereign of the land washed by 

* l l f ? q r n r i a l l y  C Caiombai w p ' "  note 169, at  332-313 
168M McDaugal & TV. Burke, E t p l i  note  174 a t  17. 73.  
sB'P Jeaaup. s u p m  note  263. at  3 

, at 3 4  
" a s i d  , a t  4 
* 'Old  
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the sea asserted a n e i ~  right to protect his subjects and 
citizens against attack, against invasion, against m e r f e r -  
e n ~ e  and injury. to protect them against attack threaten- 
ing their peace, to protect their revenu 
health, t o  protect their industri 
the sale basis on which IS establi 
t h a t  is recognized i n  the  
today . . . 

At the turn of the 16th centur?. the Dutch jurist Bynkershoek 
translated this idea into a maiim, from u hich he formulated the 
"cannon-shot" rule ,  declaring that the territorial domain of the 
State extended as far as projectiles could be thrown from cannon on 
the This rule we practical far purposes of maritime neu- 
tralit>- in time of war and did not set  forth a doctrine of a unifaim 
territorial sea along the entire coastline of a State.  I t s  application 
further did not  result in a cont inuow maritime belt of uniform 
u id th .  but rather an undulating line dependent upon the location 
and range of cannon positioned on the 

N'hiie Holland and several  of the  Medi te r ranean  countr ies  
adopted the "cannon-shot" rule, the Scandinavian States of Den- 
mark. Sor~ i - ay .  and Sweden developed the practice of a 4-mile zone 
(marine league) of territorial jurisdiction within a measured dir- 
tance from their This practice can be traced ad far back BE 
the 16th century and i i  perhaps the oldest assertion 
territorial belt 276 Also, this development took place 
refeyeme whatever to the "cannon-shot" rule. Instead. 
\$-as based primarily on economic consideratiam such aa coastal 
fishing and Toda!, the Scandinarian claims have acquired 
a prescripti\e character and are accepted in p ~ a c t i c e . ~ "  

22 B n r  I B Inf I L 2118 

,.J,/ 4 c . i m  d 1 n t " L  57: 
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At the close of the la th  centur), the aeope of the "cannon-shot" 
rule closely resembled the l m n s  of the uniform mailtime belt de- 
veloped by the Scandinavian countries, with each eventually being 
treated as equiralent.2'8 Apparently it uas the Italian j u n s t  Galiani 
n h o  first put forward the statement that the range of guns uas 
equivalent to three m~les.llg But it was in America that Galiani's 
assertion was first formally stated by a nation in a state paper. 

$. Demlopmeat  of the 3-mile m i @ .  

The 3-mile limit was explicitly adopted in the first American neu- 
trality proclamation in 1793, nearly a century after the adoption and 
acceptance of the "cannon-shot" rule.zBo S o  further executive decla- 
rations during the 19th century were eontrar) to this assertion. 
When the queation arose again, the 3-mile limit appeared to be es- 
tablished a i  the American position on the extent of territorial n a -  
tera.*sl This alternative to the "cannon-shot" rule war then an ap- 
proximate equivalent, and once introduced, it rewired  canatantiy 
increasing recognition into the early 20th century as a convenient 
compromise betiveen conflicting interests.z8z 

The U.S. remained the champion of the 3-mile limit until at least 
1960, when in a reversal of its traditional insistence on a 3-mile ter-  
ritorial sea,283 it co-sponsored a proposal for a 6-mile fishing zone 
beyond a 6-mile belt of terntorial sea.284 

Of the States which supported the 3-mile limit during the early 
20th century, the moat important were the United Kingdom, hus- 
tralia, South Africa, India, Germany, Japan,  Argentina, Chile, 
Equador, and the United The Netherlands, Panama, 
Cuba, and apparently Brazil all abided by the 3-mile limit but were 

5 Busrz f raube l .  w p ~ o  note 262 
terneai of the L'nited Sfales p ~ e i r i o r  i n  32 Dep'r  

109 



MILITARY LAW- REYIEW IYOL. 82 

not partieularl> active in its defense.286 A large number of States.  
including France, qualified their general acceptance of the 3-mile 
rule by claiming certain extensions for rarl-ing Among 
those States claiming i i ider minimum limits here the folloning: the 
Scandinanan countries (4 m~ies l ,  Iceland (41, Austria (41, Uruguay 
(61, Italy (61. Spain (6) ,  Portugal (61, Turke? (6). I'ugoslaiia ( 6 ) .  
Greece (61. Egypt ( 6 ) .  Mexico (91. and Russia (121. 

From this brief survey. it can be observed that the 3-mile limit 
v a s  supported primarily by the principle maritime p o a e r i  of the 
early 20th century. but that  a significant number of States favored a 
wider zone. Fur ther  complicating matters was the fact that  a w r )  
large number of States maintarned that the general limit whatever 
it may be, could be extended for certain special purposes 

Severtheless. another writer has concluded that the years of 
greatest general acceptance of the 3-mile limit )\ere those from 1876 
to 1926 Dunng this period. "the rule grew steadily and s w e l l .  
o\ercoming virtually all opposition and competition." a n d ,  "if 
domestic legislation. international Instruments, court decision;. and  
the a n t i n g s  of publicists are a fair measure, then b) 1926, the 
three-mile limit was in every sense a rule of international l a w  

Howeter,  It should be noted also that during the period in que*- 
tioil. a great w i g h t  of authoritative opinion dexeloped in a diffei'ent 
direction For example. a'estlake concluded that the agreement on 
the ?-mile limit as a minimum a a s  umrersal. but as a maximum. 
"the agreement LE not universal. and I t  may be doubted nhe ther  it i x  
so marl) such as t o  make it a rule of international l a u .  while the 
reason for it 1s quite obsolete."28o In an address, de Martens stated: 
"The books talk about the three-mile limit as if it a e r e  an ineontest- 
able principle. I t  is nothing of the sort.''2So Similar rieai n e w   ex^ 

pressed b l  se\eral other distinguished achalars. including Hall. Ful- 
ton and Bishop 281 
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During the interwar period, the controversy over the extent of 
terntonal  waters intensified. This period, which witnessed the con- 
current growth of nationalism on one hand and internationalism on 
the other. also reportedly brought forth the decline of the 3-mile 

In his work on the origins, development and juridical status 
of the 3-mile limit, Swarztrauber declares: 

This concurren t  growth  of nationalism and inter-  
nationalism had i t r  impact upon the three-mile limit 
young states inshed to aswrt their independence from 
the old system, and in some instances. from its rules, and 
the old stater-the great powers-agreed to invite them 
into their councils and hear them out. Previously. many 
rules of international Ian. such as the three-mile limit, 
had essentially been dictated through the consensus of 
the great powers. But to illustrate how rapidly this "in- 
ternational democrack-" grew follouing World War I ,  at 
the Hague Conference of 1930, a new nonmaritime, land- 
locked 3tate-Czechoslovakia-u.as given an equal voice 
in the attempt to codify the international i a u  of the ter- 
ritorial sea. 4 s  a resuit, the Hague Conference opened up 
a previously fairly  ell-settled issue of the eatent of ter- 
ritorial seas like Pandora's boa, and served as the first of 
five major develapments that contributed directly and 
substantially to the demise of the thrpe-mile rule.283 

Other writers profess similar views and it seems sufficient to con- 
cede that the breakdoan of the 3-mile limit became endent  follow 
ing the failure of the 1930 Hague codification effort on the extent of 
the territorial seas.z94 

At the 1930 Conference, the delegates dealt only with the ques- 
tion concerning the proper breadth of the territorial seas The quea- 
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tion was debated so vigorously and with so little ~oncurrence of 
opinion that no resolution proposing an appmpyiate ibidth WBS ever 
put to a rote.  Suggestions far the breadrh ranged from three miles 
to several hundred miles. but none n a a  adopted. And although more 
Stater continued t o  conform to the 3-mile limit than an> other. the) 
did not Constitute a majoritg of the international community 185 

Even though some experts continued t o  adrocare that the %mile 
standard remained unchanged 011 the rhrory that no n e a  criteria 
had been agreed upon,28e i t  is certain that the failure of the 1930 
Hague Conference to determine the limits of the territorial seas re- 
sulted in the weakening of the 3-mile rule. 

Despite the failure of the 1930 Confesence. it is claimed. 

There was still a desire on the part of the League of 
Nations to r e s d ~ e  the problem Hairerer.  with the m e  of 
Hirler in Europe, the Japanese mvas~on  of Manchuria and 
the Italian attack on Ethiopia,  the efforts b)- leading 
statesmen of that  period were channeled aivay from the 
"codification of international l a w "  toward the  more 
pressing need to preserve peace. In  the tense atmosphere 
foilawing Hitler's march into Austria. the Munich Confer- 
ence. and Russia's attack on Finland in  1939, little sup- 
port could be found for holding an international canfer- 
ence to fix the  limits of [the terntorial  seas]. Thus. a i  the 
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threat of hostilities became a realit). the codification of 
sea lau could not receive very much attention.2g' 

6. Post-wni. detr lop ,r ients  

Since the establishment of the United Rations in 1945, the task of 
codifying the law of territorial waters has been delegated to the 
United Sations Internat~onal  Law Commission.2BB The Commm 
sion's work involved precise formulations and systemization of the 
international rules of the sea, particularly the regime of territorial 
waters. Ita final report on the law- of the sea was completed in 
1956.2s8 and in article 3 of its draft the follauing provisions were set 
forth: 

1 The Commission recognizes that inrernatmnai prac- 
tice is not uniform as regards the delimitation of the ter- 
ritorial sea 

2.  The Commission considers that international lair 
does not permit an extension of the territorial sea beyond 
tveive miles. 

8. The Commission, withour making any decision as to 
the breadth af the terntorial sea. up to that limit, notes on 
the one hand that  many s ta tes  have fixed a breadth 
greater than three miles and, on the other hand, that 
many states do not recognize such a breadth when that of 
their own territorial sea is less. 

4 .  The Commission considers that the breadth of the 
territorial sea should be fixed by an international confer- 
ence.300 

The Commission noted that the power to fix the limit of the territo- 
rial sea at three miles rras not disputed, and while it did not suggest 

e x i e r t  of t he  marginal -ea and t o  den) :he  poiribi:if) of the exercise a i  
a m  a u t h o n r i  on the adjacent high seal.  This idea sou ld  n o t  be ~n accord 

I d  
3s7Gormle) 
18*G A R e i  I74 U S Doc .A 604 11947). 
~ ~ ~ I n t ' l  L Comm'n,  Report .  2 U S G A O R .  Supp So YE N Doc 1 3 1 6 9 ( 1 8 E 6 1  
' Y o i d  at  3. 

8 u p i n  note 284 at  706 Bracketed i o r d i  in quote are au tho rs  
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any particular extension of that  width. it did conclude that any claim 
of more than t iwive miles was not permirmble. The Commission did 
not, however. explicitly approve a 1 2 - m h  limit, and since m a n )  
State> claimed a breadth of between three and t w e l r e  miies. i t  
suggested that an international conference should settle the i p s -  
tion.3Q' 

.it least one nr i te r  is of the opinion that the Commission'; "re- 
statement' of the laa of the sea "E the most important single d a i u -  
ment in this iield . . . ," and that the failure a i  later Geneva Canfe r~  
enees rendera it "the primary authority on the ~ u b j e ~ t . ' ' ~ ~ ~  The 
a r i t e r  further submits that  this codification effort "will incmaae in  
btatwe x i th  the passage of time and iiill  be relied a n  t o  an e i e n  
greater e r ten t  a i  ' the correct international legal standard.' because 
of the mabillti- of later conferences to carry the a o r k  i ~ r w a r d . ' ' ~ ~ ~  

The Cammmmn' i  aork product constituted the paint of depai-  
ture  fos the 1958 Laii of the Sea Conference, comened at Geneva. 
and aerred as the basis for further negotiations among the dele- 
g a t e ~ . ~ ~ '  The Conference, h o w l e r .  failed to leach agreement on  
the width o i  the territorial sea It  is significant, thouyh, that  the 
rule fixing the breadth of the territorial sea at three miles U B F  not 

Several proposals uere made. . . Some members irere 
of the opinion that it u a b  for each S t a t e .  . . t o  fix the 
breadth of i ts  terntorial  e a .  The)- considered that in ail 
cases a h e r e  the delimitation of the t e r n t o ~ i a l  sea was 
justif ied b) the real needs of the  coastal S t a t e .  the 
breadth o i  the territorial sea 
ternational I a n .  . . Another 
midiion should recognize that international practice v a s  
not uniform as regards limitation of the territorial sea t o  
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three miles. but would not authorize an extension of the 
territorial sea beyond twelve miles. On the other hand 
every State would have a right to extend its jurisdiction 
up to twelve miles. A third opinion was that the Commw 
sion should recognize that every coastal State was enti- 
tled to a territorial sea of a breadth of at least three, but 
not exceeding twelve miles. . . . A fourth opinion was . . 
that the breadth of the territorial sea could be determined 
by the coastal State in accordance with it8 economic and 
strategic needs irith the limits of three and tirelre miles, 
subject to recognition by States maintaining a narrower 
belt. According to the fifth opinion . . . the breadth of the 
terr i tor ia l  sea would be t h r e e  miles. but  a g r e a t e r  
breadth  should be recognized if  based on customar) 
iarv\..305 

The United States propazed the 3-mile limit, which it argued was 
simply an attempt to have codified the traditional r n n e d  States 
practice and the recognized standard from classical international 

The U.S. position was dictated primarily by national inter- 
ests, particularly during the cold war. requiring maximum freedom 
of movement for bath ivarshipa and merchant vessels over the 
ocean's surface. The United States delegation was strongly sup- 
ported by the delegates of Great Britain. Japan. The Netherlands, 
and France.30' It is alleged that "the primary mason for the defeat 
of the U.S.  position is to be found in the fact that the spirit of the 
cold war dominated. Aside from Soriet agitation, the Latin Ameri- 
can and African nations refused to permit any encroachment on the 
twelve-mile option contained in the ILC Draft A r t i ~ l e a . ' ' ~ ~ ~  

After i t  had become evident that the 3-mile limit i~aulr l  never be 
sanctioned, several alternatives were suggested in order to head off 
the advocates of the 12-mile limit. who were continuing to gain con- 
alderable strength.30s 4 s  the Conference praFesaed ,  however, it 

r"51nl'l L Commn Report  2 L! N G I O R .  Supp So 9 i t  12. U II Doc. .< 3169 
(19561 

"Oeld . at 713.16 
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became apparent that neither the three- nor the twel\e-miie limit 
could secure sufficient votes (two-thirds of the entire conference) 
for the adoption of their re%peetive positions. The draft articles of 
the ILC also could not muster the necessary tao-thirds majority 
vote Several compromise proposals %ere then considered.310 For 
example. Great Britain offered a pian by which States would have 
been granted the right t o  a &mile termorid sea. plua an additional 
6-mile contiguous zone for CXCIUSIVB fizhing. This proposal received 
strong eupport from the U S. but failed to obtain the necessary rote 
for adoption. Other schemes also met  the same fate.311 

In the end. the Conference contented itself with the c m d u s i o n  
set forth in the Convention on the Territorial Sea and the Cant igu~ 
o w  "The outer limit of the territorial sea is the line e r e r v  
point of which is at B distance from rhe nearest point of the baseline 
equal t o  the breadth of the sea 'w3 

The Conference's failure t o  fix a specific limit t o  territorial waters 
caused the major seafaring nations to take the position that n o  
modifmtion of prior international iah resulted from the Confer- 
ence Arrhur H.  Dean, chairman of the United States delgatmn. de- 
clared' 

Our offer to  agree a n  a six-mile breadth of the t e r r i t o ~  
iial sea. provided agreement could be reached on such a 
breadth under certain conditions. 8 8 6  simply an offer and 
nothing more. I t s  "on-acceptance leaves the pre-existing 
siwation intact. 

\Ye h a i r  made it clear from the beginning that in our 
xiew the three-mile rule 1s and ~ 1 1  continue t o  be estab- 
lished international law- t o  uhich \!e adhere I t  id the only 
breadth of the territorial sea in which there has ever been 
anything like common agreement Unilateral acts of 
States claiming greater territorial seas are not only not  
.sanctioned by any principle of International laa.. but are 
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indeed in conflict a i t h  the princ~ple of freedom of the 
8 8 8 5 . 3 ' 4  

To date. the United States has iefuuaed, officiaily at least, to re- 
treat from this p o s l t i ~ n , ~ ' ~  which is based on the principle that only 
a ratified international convention can "repeal" customary interna- 
tionai law.51b Realistically. though, I t  must be admitted that uncer- 
tainty resulted from the 1968 Law of the Sea Conference. Certainly 
a substantial majority of States favored a distance greater than 
three miies. Arguably, this majority of the international communit) 
has b r  its actions rejected the 8-mile limit, in mite  of the lack of 
agreement on a specific breadth of the territorial sea. Foiloaing the 
Conference. Jessup concluded: 

The disagreement over the width of the territorial sea 
was not born a t  Geneva or created b)- the debate there, it 
is of long standing. The Genera Conference may have 
hardened the lines of division. however, because the ye- 
hement advocacy af a position in an international gather- 
ing tends to make it difficult for most governments to re- 
verse themselves. On the other hand, the debates may 
a e l l  h a v e  u e a k e n e d  t h e  e x t r e m e  p o s i t i o n  a n d  
strengthened an intermediate position. Both the standard 
three-mile limit and the extravagant Chile-Ecuador-Peru 
200 mile claim have emerged in a somewhat battered 
state. Whether or not the International Court of Justice 
would today uphold the three mile limit as the existing 
rule of international iaa (which the present ivnter be- 
lieres it should but thinks it would not), it is perfectly 
clear as a matter of international realities that this limit 
will not prevail an all shores of the oceans. The United 
States, Japan, and others may continue to maintain it for 
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t h e m s e l v e s - f r o m  w h i c h  t h e y  g a i n  n o  spec ia l  
advantage-but they v i l l  not he in a position to compel 
other States t o  f a l l o a  E U I ~ . ~ ' ~  

Other observers, taking a similar viea-, concede that the position of 
the U.S.  as stated above by Arthur Dean is unreaiistic and can o n l ~  
lead to ierioua international 

I t  has a160 been obserred that,  while the 1968 Conference failed 
to reach agreement on the limits of the territorial se8.1t did adopt a 
proposal sh ich  perhaps could he read to measure the width of ter- 
ritorial waters restrictively rather than defining i t  in affirmati!e 
terms. That is to say: 

Article 24(1) of the 1968 Convention on the Territorial 
Sea and the  Contiguous Zone provides a coastal s ta te  
limited jurisdiction m e r  the high seas contiguou8 to Its 
territorial sea by flaming the control necessary to: 

"(a) prevent infringement of its customs. fiscal. m m i -  
gratian or sanitary regulations within i ts  terri tot? 01 

territorial sea: (b) ounish infrineementa of the ahow 

measured. ' 

Although .irticle 24 does not guarantee coastal states 
the same specified rights in the contiguous zones as they 
enjoy in rheir territorial it does impliedly limit 
the coastal states' right to exercise those essential rights 
b q a n d  the twelve mile limit. The c o n w n t m  thus pre- 
cludes a coastal state's claiming terntorial waters beyond 
tiuei\e 

In a reneaed effort to reach an agreement on the breadth of the 
territorial sea,  the United Xationr summoned a second confeience 
in 1960.320 This conference also failed to produce an agreed solution 
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to the territorial sea question. The only proposal on the specific 
limits on width of territoiial waters that came close to adoption v a s  
a U.S.-Canadian proposal for a 6-mile fishing zone beyond a 6-mile 
territorial sea.321 The conference closed with no plans for a third 
attempt to reach an agreeable solution, and thus for the third time 
since 1930 the international community failed to delineate the ex- 
tent of the marpinal sea. Reportedly, "the cumulative debilitating 
effect of the two conferences on the three-mile limit is conaid- 
ered . . . to [be another major development] leading t o  the demise 
of the three-mile 

If the continuity of practice and it8 extent as to the number of 
States that conform to it is indicative of international c ~ s t o m , 3 1 ~  
then the evidence gleaned from recent practice af the 3-mile rule 
points out that this continuity has not remained unbroken and that 
there is a significant trend away from the 3-mile limit. In fact, the 
specific territorial claims of members of the international commu- 
nity reveal a pronounced trend toward 12-mile territorial seas. 
Table 1, below-, illustrates this trend.324 

Moreover. the frequency of extensions of national sovereignty up 
to ti\-el%e miles continued to increase during the 1 9 6 0 ' ~ . ~ ~ ~  In  hie 
thesia on the law of the 368. Bouett concludes that in light of state 
practice "it is scarcely likely that any international tribunal will hold 
that a (I?-milel claim is illegal per se in international I a i ~ ' ' ~ ~ ~  

I t  thus seems apparent that to define the 3-mile limit as an exiat- 
ing rule of international law is more difficult at this point in history. 

9P'Srr L' N Doc .?iConi 19'C 1 L I D  119601 The pmpoial ie!l rhorr of a (NO. 

thirds msjorif> of Srster by just one r a t e  S r r  U.S Doc AlConf 191SR 13. at  e 
11960) 
",E Snanfrauber. d u p i i  note 262. at  217-18 Bracketed uorda  are author's. 

S*2Fol an anal>ils o f  i n fe rna tmar  cut~orni i n  general, N o w  The Tk,re- .Mc:r  
L m i t  ( t i  J u r i d i e n l  Sintus.  6 Val U L. Rev 172 (19 i l )  [hereinafter cited 8s T h e  
Thrst-.\fi!r Liniii Juridrenl Slnriiil 

g"'Ihe source a i  thir fable i s  U.S Doc. A'Conf. 1918. compiled b: the 1960 
Geneva Conference on the Law of the Sea. I t  was reprinted also 8s 8" annex t o  
U U Doc MAC 336131. June 196s prepared b i  the  Secretariat General for the 
second semen a i  the ad hoc aommmee t o  study rhe peaceful uses of the sea bed 
and the ocean e lom be)ond the limits o i  nsr ional  jurisdirtion 

'*'Far e ~ a m p l e s .  see Gormlsj .  az,pm note 294, a t  n 62 
l*'D B o r e r r .  The Lsr af the Territorial Sea 16 (1967) Bracketed uordr ~n puate 
w e  author's 
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TABLE 1 

Claims by Coastal States on  Territorial Waters 

Xumber of 
Breadth Claims States Percentage 

3-mile limit 

4-mile limit 

5-mile limit 

fi-mile limit 

9-mile limit 

10-mile limit 

12-mile limit 

26 25°C 

3 

1 

16 15 5?< 

1 

34 38ri 

More than 12-mile limit 9 

Unspecified limits or 
no information 11 

TOTAL 103 
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Admittedly, no unilateral extension of the width of territorial v a t -  
ers by any State is valid under international law unless recognized 
b? other Spates Such recognition must be by the express or tacit 
consent of an overwhelming majority of Stater.317 I t  therefore 
seems safe to conclude that the 3-mile rule as  a maximum \%--as not 
universally recognized by the 1960's and thus could not be invoked 
by a State as a euatomar) rule of international Ian. At a minimum, 
It raised no controvers?-. 

7 .  Reer , i f  c h u n g c s  ? I !  I 'hrted State. polliiy 

As previously stated. 328 the United States has always reserved 
its position on three miles being the mavimum extent of legally 
sanctioned territorial waters. Hoivevei, it has been observed that 
the American Government, for the first time, acquiesced in a 12- 
mile territorial sea claim during the Pueblo incident of 1968. It is 
noted that a h e n  that issue iuas joined in the earl> phases of the 
negotiations betibeen the U . 9 .  and Korth Korea. the question was 
limited to one of fact, with sides disagreeing on whether there \%-as 
an intrusion into the territorial sea claimed by North Korea. Later 
statements of governmental officials explaining the United States 
position regarding the incident also focused on this limited question, 
thus impliedly acknowledging S o r t h  Korea's 12-mile claim.329 

A s  further evidence a i  a change in the U.S. position on the extent 
of offshore waters, it may be recalled that ,  during the 1968 Geneva 
Conference on the Lan of the Sea, the United States supported a 

i o m p e t e n t  10 undertake 11. the  ia!idity o f t h e  de,irnitafion with regard to 
ather Starer depends upan m e m a t m a 1  l e i  

Firherlei Cs ie  Judgmenl.  I19511 I C J 116 a t  132 

lsBSre text at  notes 314-15 8trpin 
"'eSir Rubin. S o w r  L e g a l  lnipl icai i i i i is  ,,,I t h e  Pa?hlo 1, czdtP,t, 18 Inr'l & Cornp 
L Q 961 966 I19691 The Pueblo Incident inralvrd the  capture b) North Korea of 
the E S 9 Pueblo, m American mar? v e b i e l  allegedl) engaged i n  elecrranie 
"eavebdropping' off the  m a a r  a i  Korfh Korea on January 23. 1968. The ere- vas 
released an December 22. 1968 eleien monthr aster 28 Facts on File 17 (1968) 
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British proposal calling far a 6-mile territorial sea and an additional 
6-mile contiguous zone. and eo-sponsored a similar pioposal during 
the 1960 conference 330 It  should slso be noted tha t ,  in  1966, the 
United S ta t e s  ex tended  i ts  f ishing zone to 12 Fur- 
thermore, the stipulation of a 12-mile coastal zone in the seabed 
treat) signed by  the United Stater in 19i1332 further reflects "an 
auareness of the trend toward extended territorial seas. if not a 
tacit recognition of the taelre.mile outer limit by the r m t e d  States 

By the time the Third Geneva Conference convened in June of 
1974, the United States \vas iiilling t o  accept a 12-mile territorial 
sea, provided unimpeded navigation through and over international 
straits  vas guaranteed.334 This att i tude w a s  maintained at the 
Conference's second session in 1975 and continues to be the position 
of the United States Consensus on the 12-mile rule may be in- 
evitable in  the long run. There were hop 
an this paint could be reached at the next  
scheduled for March 1976. provided agreement could be reached on 
international straits.338 

as a a1gnatory poner ,'333 

3soY.'ri f e \ r  at n o l e i  311 and 321 , 

I d  a t 4  
3aa"Sir s p e e e ~  d e l n e r e d  bv Seeretar) K i i m g e r  on aug 11. 1976. before the 
I B I Arnual Cor.ien:lan in The Secretar) of State. i u g .  11 1975 at 2-6 Sri 

"!SO Poir. i u g  12. 1975 a: A.1 a n d  i - 6  K 5 D e p .  o l  S t a t e .  Specia l  Repart  
U s Lia of the Sea Conference 1976 h o  1 ( r e v . )  8 1  1 4  
'=Posr.  i u g  12. 1976, at  t.6. eo1 3 
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8.  Isiandfornratzons a n d  territorial seas 

In view af the fact that the Mlayaguez was seized in close prox- 
imity to an island, attention must be given to the role in which these 
offshore formations generally play in the delineation of territorial 
waters before concluding this phase of the study. 

Article 10 of the Convention o n  the Territorial Sea and the Con- 
tiguous Zone states: 

1. An izland is a naturally-formed area of land sur  
rounded by water, which is above water at high tide. 

cordance with the proviaions of these  article^.^^' 
2. The territorial sea a i  an island is meaaured in ac 

In the absence of any special agreement to the contrary, any nat- 
ural formation (even a rock), if permanently visible a t  a11 states of 
the tide, generates a territorial sea. This is true regardless of its 
location, size, shape or habitability.33B Two criteria alqne determine 
whether the offshore formation IS, in the legal sense, an island: (1) 
the formation must be a natural and not an artificial one (not, for 
example, an installation erected an the bed of the sea); and (2) the 
formation must be always above sea-level and viaible at all states of 
the tide.33s Other marine formations which are not isiands do  not 
generate any territorial sea.34o 

C. VALIDITY A-YD APPRAISAL 

As noted the seizure occurred some sixty miles off 
the Cambodian mainland. This distance is well beyond any rea~on- 

Permanently submerged reefs. banks or shoals obimusly c a m o f  gerer- 
ale territnnsl waters. Formations ihsf are m i y  r i s i b le  a t  l o w r i d e ,  
known a b  driving racks (banks. shoals, e t c  1 or ab "lowride elevafian. ' 
are wholly submerged for varying periods out af the tuent)-four hours.  
depending on the extent aftheir e l ~ v a i i o n  bur h a ) s  far a t ime. w i c e  in 
B day a n d  night. and pnswbig far periods aggregating. . . iueire hours 
I" the t aen ly - fou r  They t o o  laparr from the exception t o  be noticed 
presently1 elearly cannot generate a terntonal ma. 

I d  
S''ld 
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abie claim to a territorial sea. including the U S. 3-mile limit and 
Cambodia's I?-mile claim.842 Houerer it is also noted that the sei- 
zure took place some SIX miles from an iaiand mass which is claimed 
and wad then occupied b? Cambodia.343 The island, Poulo Wai. has 
of course a surrounding terri torial  and the Cambodians 
claimed that the Ilayaguez was in their territorial waters as meas- 
ured from Poulo If Cambodia's 12-mile claim to territorial 
waters is determined t o  be reasonable, the United States claim that 
the seizure occurred a n  the high seas cannot survive. 

I t  should initially be noted that,  although ownership of Poulo \Val 
had been the subject of a long-standing dispute be tneen  Cambodia 
and South Vietnam,34B the United States did nut contest the \slid- 
ity of Cambodia's claim to the island hut,  inatead. baaed ita claim 
solely on the proposition that the seizure occurred on the high seas 
and not in territorial ua te rs  Thus, the United States seems to h a \ r  
rested its claim and hopes on the strength of the 8-mile limit rule. 

The above bnef  examination of trends in  State practice, recent 
studies,  recommendations, actions, and other international evi -  
dences establishing a general consensus on the reasonable extent of 
territorial waters reveals that  national claims of territorial seas up 
to t a e l r e  miles are reasonable in the eyes of the international corn- 
mumty,  despite the continued opposition of a feu major maritime 
nations. 

Although the 3-mile limit had its heyday  it seems sufficient to 
concede that Its decline in acceptance within the international arena 

Cambodia The Search lor Serunt.! 96-97 11967). Dep f of the Army, Pamph 
560-50. Area Handbook lor t h e  Khmer Republic (Cambodia> 209-12 (1Y  
Smith Cambodia s Foreign Policy 1% 60 119661 

In the l a l e i t  episode Youth Vietnamese farce.  landed on Pavlo U'ai or June 10 
1976 and slrer i e j e i a l  d a i s  of fighting. ie ized t h e  ialard f rom the Cambodian. 
Post. June 14 1975, at  4 10 LOIS d l  
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became endent  folloning the 1930 Hague Codification Conference. 
Since then. this trend has become so pronounced that it seems safe 
to conclude that .  whiie the 3-mile rule LS a reasonable minimum 
standard. the wesent  international standard recaenmd or at leaat 
tolerated by the vast majority of States is that nations may estend 
their territorial seas up to but not beyond t w h e  miles. 

dards may prove to be harmfui to the mterna- 
an attempt to secure a maximum utilization of 

r resources, it is, nevertheless, a realistic ap- 
praisal af contemporary community expectations of acceptable and 
probable future conduct. And though certain States may continue to 
adhere to the 3-miie limit, it is patently clear that they are not in a 
position either to compel others to follav suit, 347 or to defend the 
3-mile limit as an existing customary rule of international la\\. 

A change in the United States position on the extent of offshore 
waters has already been noted.34B During the Yayaguez crisis, aim.  
the United States w a s  not quick to discount the trends evident in 
the international community and in State practice. Although inaist- 
ing that the Mayaguez u a s  on the high seas and in commonl? used 
international shipping lanes when seized, the United States a t  least 
impliedly acknowledged that other observers could consider the ship 
to be within Cambodian territorial u a t e r e  a t  the time i t  v a s  

Upon revieu of all the endenee, this writer u-odd hare  t o  
be one of those other observers and conclude that the United States. 
claim of seizure on the high seas cannot be sustained under eontem- 
parary international law and practice. Likewise, the United States 
claim of piracy discussed in the previous section must fail, due, in 
par t .  to the determination that the seizure of the Mayaguez oc- 
curred within Cambodian territorial 

V. CLAIM TO THE RIGHT OF A S D  ACTUAL 
ENGAGEMEKT IK INNOCENT PASSAGE 

A .  THE CLAIM 
Apparently recognizing the potential difficulties in defending Ita 

high seas seizure claim, the United States stated in its May 14th 
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letter to the United Nations Security Council President that: "Even 
If, in the view of others, the ship were considered to be within Cam- 
bodian territorial uater,  it uould clearly hare  been engaged in inno- 
cent passage to the port of another ~ o u n t r ) - . " ~ "  In defending the 
United States recovery operation. Secretary of Defense James R. 
Sehlesinger reportedly stated that the American action was neces- 
sary to protect freedom of the seas and of innocent passage. both of 
which were viewed by the Secretary as long-term United States 
objectives.3sg 

The Khmer Rouge, hoaever ,  viewed the passage of the Ma)-aguez 
differently. They claimed that it was endent  that the Mayaguez had 
come t o  violate their territorial waters. conduct espionage and 
"provoke incidents to create pretexts or mislead the opinion of the 
world people, the American people. the American politicians, pre- 
tending that the Cambodian nation and the people are the pro- 
vocateurs while feigning innocence on their p ~ . ' ' ~ ~ ~  It uas further 
alleged that. in view of the international violation. their patrol stop- 
ped the Alayapuez in order to examine and question it and then ye- 
port back to higher authorities for Instructions reparding further 
dispaaitian of the ship.354 In their communique offering to release 
the Yayaguez, i t  is stated: 

Regarding the Ma)aguez ship, ue have no intention of 
detaining it permanently and we have no desire to stage 
provocations. FYe onlv wanted to knoa the reason for its 
coming and t o  wiarn it against violating our aatere  again. 
This 1s a h y  o w  coast guard seized this ship. Their goal 
naa t o  examine i t ,  question it and make a report to the 
Royal Government so that the Royal Government could 
itself decide to order it t o  withdraa fmm Cambodia's ter- 
ritorial waters and t o  warn It against conducting further 
eapianage and prwocat i re  activities 

B .  T R E S D S  I.V DECISIOS 
I The c o n c e p t  

The concept of innocent passage is dependent on the legal s ta tui  
of offshore water of coastal States. More specifically, the concept 
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forme a part of the legal regime of the territorial sea. In  practical 
terms, a coastal State has in its territorial sea rights and duties 
inherent in  ~ a s e r e i g n t y . ~ ~ ~  Historically, however, the question of 
sovereignty in the marginal w t e r s  has been disputed. 

One school, relying on the Roman and Grotian concepts that the 
oceans are  incapable of appropriation, professed that all the oceans 
constitute the high seas and that a coastal State had only limited 
claims in ita marginal w d e r s .  The opposing school held that the 
marginal a a t e r s  were as much the property of the littoral State as 
its land territory, and therefore, fully subject to its sovereignty 
( i .e . ,  the exclusive power and authority to control and r e g ~ l a t e ) . ~ "  
Developments during the 20th century have, however, resolved the 
dispute. The 1930 Codification Conference on the Law of the Sea. 
and the International Law Commission's work preparatory to the 
1958 Conference on the Law of the Sea, as i rel l  as the papers of the 
latter Conference itself, together have produced a statement ex- 
pressive of customary international l a i ~ . ~ ~ ~  Article 1 of the Canven- 
tion on the Territorial Sea and the Contiguous Zone states: 

1. The sovereignty of a State extends, beyond its land 
territory and Its internal waters, to a belt af sea adjacent 
to  its coast, described as the territorial sea. 

2. This sovereignty is exercised subject ta  the provi- 
sions of these articles and to other rules of international 
iaIv.359 

It is thus apparent that the sovereignty of a coastal State in its 
territorial waters is not absolute. Rather, i t  is subject to certain 
iimitationa imposed by the international community by means of in- 
ternational law. One of these limitations is the right of innocent pas- 
sage, which ensu~es access to territorial waters by ships of other 
States and can be characterized as a universal serntude ai- qualifi- 
cation on a littoral State's jurisdiction and sovereignty in these wa- 
ters.3ea 
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The balance of this section a i l l  explore the origins, status and 
recent derelopmentz in international l a i i  of the concept of innocent 
passage. To determine the specific legal attributes of innocent pai- 
sage, this examination will focus primarily upon the most recent au- 
thoritative pronouncement of international l a ~  on the matte , ,  the 
1968 Convention on the Territorial Sea and the Canriguou~ Zone. !o 
ahich,  it may be recalled. the principal participants in the present 
case are pames  381 

1. 0 ? cozd "pp/ii"ilo,i 

The principle of innocent passage of foreign ships through the ter- 
ritorial seas of d coastal State 1% one of the oldest and most univer- 
sally recognized rules of public international I a n .  Jessup, in his 
work on territorial i a tere  and mari tme jurisdiction, states that, 
"as a general principle. the nght  of innocent paasage requires no 
supporting argument or citation of authority; it is firmli eatabliihrd 
in international l a i ~ . ' ' ~ ~ ~  

Grotiua considered that the principle of innocent paasage related 
to the "most specific and ummpeachable axiom u 
tioni. called a primary rule or  first principle, the 
self-erident and Immutabie," t o  an "Every natio 
to every other nation and to  trade ui th  it."363 Grotiui premise? the 
pnneiple on the general right of freedom of navigation in m e m a -  
tional waters and as an adjunct t o  the nght  t o  trade.364 

Other scholars claim that the concept had B broader basis Ac-  
cording t o  Hyde'i Interpretation, go\ernment vessel$ and even 
warships uould be entitled t o  engage in  innocent Smith 
remarks that the purpose of this principle "lies in the fact that the 
xhole world has a legitimate and necessary interest in being able t o  
use the desa for the purposes of normal intercourse . i s  a policy 
question, innocent passage is a reasonable form of accommodation 
between the necessities of sea irarel and communication and the 
national interests of coastal States. I t  has been pointed out  that "it 
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avails httie to  be free to sail the seas. unless there is also a right of 
arrival at a destination, and a nght  to pass through such ivaters as 
are necesmry or  convenient for the purpose '136'  

Although the draft articles presented to the 1930 Law of the Sea 
Codification Conference did not characterize innocent passage as a 
nght .  the accompanying commentary did.368 The draft articles pro- 
duced by the 1930 Conference also characterized innocent passage 
as a n g h t .  368 Whatever doubt remained. the 1968 Law of the Sea 
Conference made it perfectly clear that innocent passage was indeed 
a right enjoyed by the ships of ail States. This position finds exprea- 
Lion in paragraph 1 of Article 14 of the Convention on the Territo- 
rial Sea and the Contiguous Zone, which states that, subject to its 
provisions, "ships of all States, whether coastal or not. shall enjoy 
the right of innocent passage through the territorial 5ea.''370 This 
provimn 1s followed m paragraph 1 of Article 15 by a specific in- 
junction that "the coastal State may not hamper innocent passage 
through the territorial 

The 1958 Convention. however. fails to state nhethei the nght  of 
innocent passage is applicable in  both wartime and peacetime situa- 
tions. The International Law Commission's commentary on its draft 
convention did, hawever, state that the draft articles were appii- 
cable only in time of One noted delegate has observed: 
"Without suggesting that such a right does not equally exist in time 
of war, it may he mentioned here that the International Law Com- 
mission only purported to do a draft of the international maritime 
law of peace: and the Conference proceeded on the same basis This 
is not to say that many (indeed moat) of the articles would nor be 
equally applicable in time of war. But the Conference did not at- 
tempt to deal with that question one way or the other."373 

In practice. the question whether the right of innocent passage 
emst3 during times of strained relations, or !,-here a state of affairs 
exists w-hich 1s less than what one would tali peaceable but yet not 
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amounting to a state of formal bell igeren~y.~" has arisen in at  least 
tBo notable cases. 

The question {vas debated before the United Xations Securit) 
Council in Yay 1967 after the United Arab Republic announced it 
iiould prevent Israeli ships and other ahipa carr>-mg strategic cargo 
from transiting the Strait> of Tiran a t  the entrance of the Gulf of 
Aquaba The action provoked consternation end proteat from 
maritime nations and other segments of the mternational commu- 
nity. Such condemnation v a s  baaed primarily on the demal of the 
right of innocent passage through an international ~ t r a i t . 3 ~ 6  

\Yith reference t o  the Corfu Channel case, it has been pointed out 
that Albania and Greece aere  de facto in a state of hostility a t  the 
time of the Incident, a i t h  British aimpathies resting with Greece 
Therefore, the case could conceirabl: hare application t o  the claim 
of the right of innocent passage thiough terntorial aateva for ships 
of third States ~n rime of v a r  ad o e l l  as in time of peace.377 

. j  Leqol O f  

The definition of innocent passage presents difficult? in respect to 
stating with precisian the conditions of innocence. and further,  with 
regard to the presumption in faror of either the flag or the coastal 
State in case of doubt. The root of the difficulty lies in the need to 
reconcile the reasonable requirements of narigation with the legiti- 
mate interests of the littoral State in protecting i ts  recutit? and in 
preventing i i d a t i o n s  of i ts  customs, immigration and sani tary 
1 2 , ~ ~ . 3 7 0  

Codifiers of international lau have attempted to accommodate 
there interests by balancing the articles defining innocent passage 
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and the duties of the Coastal State in respect of it with other prori- 
%ions obliging passing vessels to respect the laws of the coastal 
State and giving the latter certain rights for its protection. Far 
purposes of this discussion, innocent passage will be broken donn 
into four aspects: (a) passage. (b) the innocence of passage, (c) 
duties of vessels. and (d) rights, duties, and jurisdiction of coastal 
states. 

a. Passage 

Paragraphs 2 and 3 of Article 14 of the Convention on the Ternta- 
rial Sea and the Contiguous Zone (hereinafter referred to as the 
Convention) define passage as follows: 

2. Passage means navigation through the territorial sea 
for the purpose of traversing that 388 without entering 
internal waters or of proceeding to internal a-atera, or of 
making for the high seas from internal waters. 

3 Passage includes stopping and anchoring, but only in 
so far as the same are incidental to ordinary navigation or 
are rendered necessary by j o r c e  nmpure  or by distress 

Readiny these prorisions together, i t  fallow-s that. although passage 
involves entry into the territorial sea, i t  is entry only for certain 
purposes. These purposes are ,  first, to pass right through ternto-  
rial waters mithaut proceeding to  a port or other shore localit?, or 
second, to proceed to a port. or third, to pass from a port. 

Paragraph 2 rejects an earlier view that the aims of a foreign W E -  
sel entering the territorial sea for the purpose of proceeding to 
internal waters are inconsistent with the basis of innocent passage 
because the itatua of the entering vessel a a s  deemed to be assimi- 
lated to that of a vessel in port where the coastal State's jurisdiction 
is not subject to r e s t r i ~ t i o n . ~ ' ~  The extension of innocent passage to 
a vessel transiting the territorial sea after leaving internal waters 
also rejects earlier v i e w  holding that such transit was inconsistent 
with innocent passage for substantially the same reaeons that  
applied to inbound ~ e s s e l s . ~ ~ ~  
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Although to enter terntonal  waters for purposes ather than those 
mentioned above may he legitimate. depending on the circum- 
stances, it is not passage as defined in the Conientmn and. there- 
fore. its jurisdiction must derive from other authority and cannot be 
based on the right of innocent passage 381 Anchoring or  'haover- 
mg"381 in the territorial l e a  for other purposes. hoiierer. break? 
innocent passage and subjects the \esse1 10 the jurisdiction of t h e  
coastal State.383 

In short. to make the operation one of passage. it must be far the 
sole purpose of t ravers ing territorial ua te rs .  Thus ,  the hasic 
criterion for  passage 1s movement. and to this ehtent, Article 1 4 K  
of the Convention reflects customary international l a 8 . 3 8 4  And 
while the Convention does not explicitly state that navigation must 
he b) direct routes, the reasonable implication of Article 1 4 K  is 
that the ~ e s s e l  must take a route which will accomplish the passage 
without undue time spent in doing it.385 

t Tile I I I I I O C P ) ~ C E  ql p a i a a g ~  

Paragraph 4 of Article 11 of the Convention provides 386 

4 .  Passage IS innocent 30 long as ~t is not prejudicial to 
the peace. good order or security of the coastal State. 
Such passage shall take place in conformity with these ar- 
tielee and s i t h  other rules of international ]ah.  

In viev of the quoted provision, the above description of passage as 
morement renderr the concept of ''innocence'' relatively unimpor- 
tant m practice insofar as it concerns noninnocent activity that in- 
v d v e s  action by a vessel inthin the territorial sea contrary to the 
peace. good order or s e m i t i -  of the coastal State 38' In most I"- 

such action ni l l  involve the use of terntorial waters for 
other than mere passage. or for a traversing of such iva- 
h wiil not be or nil1 a t  some point cease to he exclusively 
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for the objectives mentioned in paragraph 2 of .Irticle 14 of the 

As originally submitted to the 1968 Confernece, the International 
Law Commission's draft article on the innocence of passage stated 
that. 

Passage is innocent so long as a ship does not use the 
territorial sea for committing any acts prejudicial to  the 
security of the coastal State or contrary t o  the piesent 
rules. os to other rules of international l a r ~ . ~ @ ~  

Certain delegates to the Conference objected that, as worded. this 
text could be interpreted to permit vessels within the terntorial sea 
to use such uaters  far purposes in addition to mere passage, pro- 
mded their actions were not prejudicial to the coastal State.3n0 

Further objection w.8 taken to the draft's terms "or contrary to 
the present rules," for the ILC's draft proposal. like that of the 
Convention an the Territorial Sea and the Contiguous Zone, con- 
tains a provision providing in effect that x~sse ls  in paasage must 
comply ui th  the lau-s and regulations of the coastal State, particu- 
larly those regarding transport and 

Under the ILC definition of innocent passage, the effect mould 
have been to make noninnocent any passage, in the course of which 
any contraientian of local regulations. however technical, was 
committed. Thus, ignoring a navigation signal or passing a buoy or 
ship on the ivrong side could render the passage n o n i n n o ~ e n t . ~ ~ ~  Ac- 
cordingly, such noninnocent passage could, under paragraph 1 of 
Article 16 of the Territorial Sea Convention, be prevented 01 denied 
entirely by  the coastal State.3a3 
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Certain delegatee to the 1955 Conference thought that such  con^ 
sequences sould be too harsh and w u l d  interfere unreasonably 
with free navigation and 388  eommunieatians. Thus. they sought to 
disassociate the question of noninnocence of passage from violations 
of local l a w  and r e g u l a t m n ~ . ~ ~ '  

Eventually the Conference split the ILC's originally proposed 
sinpie sentence provision into two sentences in paragraph 4 of Arti- 
cle 14 of the Territorial Sea Conrention. The purpose of this split- 
ting was to deal separatelq- with two issues: (1) the conditions to be 
fulfilled far innocent passage. and (2) the extent of junsdietion of 
the coastal State 385 It follows then that. althoueh d vessel shich 
infringes a coastal State's laws or regulations ma) be liable for 
payment of a fine, or subject to  other penalty. her passage doea not  
cease to  be innocent merely on that account. The x - e m l  must of 
course. make arrangements to satisf)- the penalty. but murt then be 
allowed t o  proceed on he? ~ a y a g e  

According to Fitzmaurice- 

to render a passage "on-mnoient. there must be  some^ 
thing more than a mere Infringement of a local law 01 
regulation. There must be romething going beyond the 
mere existence of local l a u a  and regulatwna a i  sueii- 
something that could be considered as tainting the p 
sage even if there happened not to be any specific dam 
tic l a w  or regulation under which it was locally illegal 

It seems. therefore, chat it can be safely concluded that the inno- 
cence of paasage i d  not determined by a vessel's compliance with 0 1 1  
applicable provisions of international lau 

In the final analysis, the convention's provision a n  the innocence 
of paasape differs from the ILC'a proposal in three important re- 
apeets:388 

Firat. the Convention prorides that passage must take place in  
conformity with its article2-con?equentl), iiith the l a w  and reg- 
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ulations of the coastal State as prarided in . h i c k  17 of the 
Convention-and with general rules of international Ian. However, 
the convention does not State or have the intended effect of render- 
ing passage noninnocent in the event of failure to comply ui th  those 
laws or regulations. And even though such a violation maj- cause the 
passage to become nomnnocent. this result is determined wholly in 
accordance n i t h  the elements listed in the first sentence of para- 
graph 4 .  The second sentence is solely intended t o  ensure that inno- 
cent passage as such affords no basis on which a v e s d  can claim t o  
be exempt or eseused from its duty to comply with laws and regula- 
tions of the coastal s ta te .  These IBIYS and regulations must, of 
course, be in conformity with the provisions of the Convention and 
other rules of internatmnal Imi. 

Second, the innocence of a VBESBI'S passage is not solely a matter 
of ivhat it does when actually in the territorial  ea There may he 
instances when the passage is thought, or appears, to be prejudicial 
to the coastal State, hut not because of any activity aetuallv occur- 
ring in its territorial sea. "In other worda. passage may be consid- 
ered prejudicial to the peace, goad order or the aecunty of a coastal 
State even though the particular ship invalved raises no such threat 
either in its cargo or in its manner of sailing."3e8 In such cases, the 
passage can be treated as noninnocent. 

The Convention changes the emphasis from particular to general 
passage and gives added importance t o  the object of passage In 
this regard, I t  haa been argued that this provision creates new law 
uhich is inconsistent with existing international law in the sense 
that "no previous convention or judicial authority had claimed this 
to he the governing internationai law."401 ?JOE particularly, it is 
argued that the provision appears to go beyond. and is difficult to 
reconcile with the definition of innocence laid down by the Interna- 
tional Court of Justice in the Corfu Channel case,402 In  that case, 
the COW: seemed t o  place more emphasis and imporrance an the 
manner of passage than on its object.'03 Xevertheless, the prejudice 
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must he against the coastal State. I t  has been reasoned that "the 
fact that it may be prqudieial to some third State does not affect its 
s ta tui  as innocent passage in relation to the State whose waters are 
being traversed."404 

Third, in addition t o  passage i%hich is prejudicval to the srcurity of 
the coastal State. the C o n r e n t m  v i e a s  as noninnocent pawage 

fired o n  t h e m  
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vhich is prejudicial to the peace and good order of the coastal State. 
These additions are significant, for they broaden the scope of what 
may be considered noninnocent, and are capable of affording a vmi- 
ety of plausible pretexts for prerentmg or  impeding p a s ~ . g e . ~ ~ ~  The 
question also remains as to who v i l l  define these terms in less ob- 
n o u s  or doubtful cases. In the final analysis, the Initial determina- 
tion rests irith the coastal State, or, If an international decision is 
required, that State's determination %ili at least be given great 
weigh t.'Oe 

The following observation is noteworthy in view of the drafting of 
Article 14(4) of the Convention: 

It is therefore all the more necessary to insist that. 
however it arises, a elear and direct prejudice t o  the 
coastal State itselfmust be demonstrated: and to construe 
that idea strictly and even somewhat narrouly. Other- 
wise, for Instance, passage could be refused on the 
ground that the coastal State disapproved generally of 
the object of the voyage, or that the voyage might lead to 
consequences, or might start a chain of events, that might 
hare  repercussions that would be prejudicial to, or might 
indirectly effect, the coastal State. On that basis little 
uould be left of the right of innocent 

The Firat Committee of the United Kations Third Conference on 
the Lax of the Sea has attempted to specify certain actinties that 
would be considered prejudicial to a coastal State if engaged in by a 

' O ' l d  Slamm ' u p , ?  n o t e  390 a! 100-01 The fol.oainp faatnote appears nn L a a -  
renee a mtn  note 3 0 i  at 73 n 111 

r ~ i n f o r i a l  sea. IS and m w :  b e ,  'ery eomprehenriie indeed extending 
m e n  10 a iubiiarfial  measure of discretion 8n de!ermmne the innocent 
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foreign ship within 11s territorial waters. These efforts can be 
r ieeed as indicative of an international trend or consensus on such 
matters. The following is taken from Article 16C2) and (3)  of the 
First Committee's informal single negotiating te\t:4Os 

2 Passage of a foreign ship shall be considered to be 
prejudicial t o  the peace. good order or security of the 
coastal State. if in the territorial sea it engages in any of 
the follouing activities: 

la) an? threat or use of farce againat the territo- 
r i a l  mtegnty  or  political independence of the coastal 
State or in any other manner  in violation of the 
Charter of the United Nations; 

lb) an! exercise 01 practice with i\eapons of any 
kind 

( c )  any act aimed at collecting informatian to the 
prejudice of the defence or secunt:. of the coastal 
State; 

(d) any act of propaganda aimed at affecting the 
defence or security of the coastal State: 

(e) the launching. landing, or taking on board of 
any aircraft: 
tD the launching. landing. or taking on board of 

any milltar:. device; 
( y )  the embarking or disembarking of any (om- 

modi ty .  currency or person contrary to the custama. 

(h), ani- a c t  of uillful pollution. contrary t o  the 
provisions of the present Convention 

(11 the carlying on of research or surrei- actintier 
of any kind: 
0) any act aimed at Interfering with an 

of communication of the coa?tal ot an!- 0th 
(k) an) act aimed at Interfering with an i  other 

facilities or installations of the coastal State: 
(11 any other activity not having a direct bearing 

on parsage 
3.  The pravimnc: of paragraph 2 shall not apply to any 

actiiitiea carried out with the prim authorization of the 

fiscal Or Sanitary reguiatiane of the coastal State. 
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coastal State or in the case of any of the activities re- 
ferred to in sub-paragraphs (e)  or ( I ) ,  as are rendered 
necessary by force  m a j e u r e  or distress or for the purpose 
of rendering assistance to persons, ships or aircraft in 
danger or distress. In  such cases the foreign ship shall, as 
appropriate, inform the authorities of the coastal State as 
promptly a3 possible of the action taken. 

The fallowing observation has been made of the above quoted pro+ 
rione in a memorandum for the chairman of the 1 9. Defense Advis- 
ory Group an the Law of the Sea:40s 

a. Innocent Passage: The articles on innocent passage 
are  in general quite favorable to U.S. Interests. In par- 
ticular, the formulation of Art .  16 appears to he a distinct 
improvement over the analogous provision in the 1958 
Convention on the Territorial Sea (Art. 14(41). The prari- 
sion in the 1958 Convention which i s  identical to  par. 1 of 
Art .  16 did not indicate with any clarity the criteria ivhich 
were to be used in determining v h e t h e r  passage was 
prejudicial to the peace, good order or security of the 
caa8ta.l state. Art .  16 of the informal text ,  however, con- 
tains a second paragraph which seems heat read as estab- 
lishing an exclusive list of activities that "shall be conaid- 
wed prejudicial." The activities in this list focus on n e f s  
of foreign ships while in passage through the territorial 
sea. Thus even if the list i s  not construed to he exclusive, 
the focus on the acts of ships in passage as a criteria for 
determining the innocence of pajsage rather than on the 
nature of the passage itself, reinforces the broad v ~ e a  of 
innocent passage which the U.S. has advocated and tends 
to confirm the approach taken by the ICJ in the Corfu 
Channel Case. So long as  this interpretanon is not seri- 
ously undercut by an adverse negotiating history. it will 
serve to discredit some of the broad criteria which certain 
coastal states hare  claimed ivere relevant to  a determina- 
tion of innocence ( e  y , nature of substance transported, 
destination, etc.). 

'"Memarandurn i o r  the Chairman. Defense A d u s o r )  G i o u p  on the Lsu of rhe 
Sea iubjeet Informal Single Negotiating T r i f .  D A J A - I S  19751104i 19 June 
18751 
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Article l i  of the Convention on  the Territorial Sea and the Con-  
tiguous Zone restates pre-en 
vessels engaped in innocent p 
regulations enacted b i  the co  
"Foreign ships ewrcirmg the I) 
with the l a w  and regulations 
formit? with these articles and other rules of international law. and,  
in particular. with aueh l a w  and regulations relating to transport 
and n a r i g a t ~ a n . " " ~  

At the 1968 Conference, conflict developed over whether the 
phrwe "in conformity irith these articles and other rules of mterna- 
tiond lau" modified the phrase "the laws and regulations of the 
coastal State" oi the phrase "foreign ships exercising the right of 
innocent passage." If It modified the former phrase. then foreign 
reaeels would need only to observe those l a w  and regulations of the 
coastal State that were in conformity with international l a w  If it 
modified the latter, then there would seem to be no resulting limita- 
tion on a coastal State's authority to prescribe ai thin its territorial 
xatera 41% 

The intent of the ILC text ,  which clearly placed the limitation on 
the coastal State, uas eventually adopted by the Conference,413 

reflecting a balance between the interests of the flag and the 
tal States. Accordingly, the coastal State cannot apply u h a t ~  
i a v ?  or regulations it pleases. More particularly, it cannot  re^ 

quire compliance ui th  l a w  and regulations that are destructive of 
the tight of innocent passage or that restrict such passage beyond 
the limits that may result from the Conrention li4 
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d .  R i g h t s .  d u t m  o n d  jumdd ie t ioa  of constal Stairs 

(11 Rights 

The Territorial Sea Convention sets forth the rights of the coastal 
State in Article 16. The first two paragraphs recognize a coastal 
State's power to "take the necessary steps in its territorial sea to 
prevent passage which is 'not innocent' and, [iln the ease of ships 
proceeding to internal waters. . . . to prevent any breach of the 
conditions to which admission of thaw ships to t h a w  waters i8 sub- 
ject. '  "41J Although these paragraphs did not give  rise to much con- 
troversy a t  the 1958 Conference. the remaining two paragraphs 
provoked differences of opinion as  to irhat the lav- should be with 
respect to a coastal State's right to  suspend innocent passage in its 
territorial sea, generally, and in straits, in  particular 416 Article 
160) provided"  

Subject to the provisions of paragraph 4 [international 
3 t r a i t ~ 1 , ~ ~ ~  the coastal State may, without diacrimmation 
amongst foreign ships suspend temporarily in specified 
areas of its territorial sea the innocent passage of foreign 
ships if such suspension is essential for the protection of 
its security. Such suspension shall take effect only after 
having been duly published. 

As originally submitted to the 1958 Conference, the ILC draft 
read: "The caaatal State mag suspend . . . the right of passage if i t  
zhouid d e e m  such  suspension essentiai for the protection of the 
rights referred to in paragraph l."4'B This was changed a t  the 

" ~ T e r n t o i i a l  Sea Comenrion. m p n n  note 362 

* I 1 S e r  Slonlm ~ i i p i o  note 390,  at 102.05 Q u e s r i o n ~  relafine 10 ~ l r s l t s  are r o r r l d -  
ered ir ieleiant t o  and b e i m d  the m p e  of this  paper Se ier fhe le s s .  parsgraph 1 
of a w ~ l e  16 of t h e  Territorial Sea C a n \ , e n f m  proiides as f o l l a u s '  'There shall be 
no suspernon of the innocent  p h ~ m g e  of fareign ship? through etraits  uhieh m e  
used for i n t ~ i n a i i ~ n a l  rsripation o e f ~ t l e e n  m e  pari  of :he hiph dead and another 

* lp l l  L' N GAOR, Supp No 9.  BI 5 .  U N Doc .A 3160 110561 
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Conference to read. "if such auapenmn 1s essential for the p r o t e c ~  
tion of its securi ty . ' '  This change reduced the oppol'tunity for 
strictly subjective exercise of poaer  b? the coastal s ta te .  ahich 
might vie\$ anJ-thing aa  a threat to it3 security. It substituted 
therefor a more objective standard. which allowed ruspenmn of  in^ 
nocent passage only if such suspension was necessary for the pro- 
tection of the coastal State's 

In this respect, the changed provision conformed to the intent of a 
similar p r o n m n  in the 1930 Hague Conference Draft, which also 
required objective criteria.421 Commenting on the ILC draft. the 
United Kingdom considered that "this paragraph should make it 
clear the burden of proving that the paasage 1s prejudicial, etc. 1s 
one which must be discharged according to the criteria of interna- 
tional Ian,  rather than the Ian of the coas ta l  State."4z2 FVhether or 
not one agrees that Article 16(3) goes so far in establishing objee- 
t i \e  criteria, it seemi dear that the paragraph requires the threat 
to security to be actual and not merely one "deemed" so by the cmF- 
tal State. 

The word "recunty" in paragraph 3 of Article 16 also generated 
debate a t  the Conference. For example, one delegation eonsidered 
that the term covered mme than mere military Others 
concluded that the coastal State had rights in the territorial sea 
which a e n t  beyond mere protection of its security and that this 
VIEIT was consistent with State practice and the opinions of s c h o ~  

A n  amendment was introduced to make a threat to "the 
interests" of a coastal State the equivalent of a threat to its FBCU- 
rit9.425 

The maritime States voiced objection to the amendment. elairnine 
that the reference to "the interests" of the coastal State so widened 
the whole range of possible restrictions that it aould make the right 
of innocent passage mean less and thus allow for the indiscriminate 
interference with its free The amendment was rejected. 
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and the protection of specific fiscal interests, such as customs and 
immigration, was reportedly to he inferred fsom the general tenor 
of Article 14 of the Convention, particularly the phrase "other rules 
of international 

The right of suspension provided by Article 16 is subject to eight 
qualifications: (i) it is subject to the prons~ons  of paragraph 4 of the 
Article (international straits);  (iij it must not discriminate between 
foreign vessels; (iiij it mmt  be temporar?; (ivj the areas in question 
must be specified; ( v j  it must he for the protection of Eecunty inter- 
ests and not for some lesser purpose; (vi) it must be essential for 
that  purpose and not merely desirable or convenient; (rii) due 
notification of it must he given and published; and (riii) it can only 
be effected after publication and not before. 

f Z I  Daizrs. 

The negotiating efforts of the 1958 Conference can be viewed as a 
successful attempt t o  limit a eoaatal State's liabilit? in certain re- 
spects. Article 15 declares that: 

1. The coastal State must not hamper innocent passage 
through the territorial sea. 

2.  The coastal State IS required to  give appropriate 
publicity to any dangers to navigation of which it has 
knowledge. within its territorial 3ea.4211 

The ILC's draft proposal ahieh attempted to codify customary in- 
ternational law would hare required the coastal State,  in part ,  to 
"ensure respect for innocent parsage through the territorial 318 and 
. . . not allow the said area to be used for acts contrary to the rights 
of other states.""* This provision %?-as viewed as placing an the 
coastal State the duty to police its territorial sea 80 that  one foreign 
State would not impinge upan the rights of another foreign State.  
and further, to remove obstacles to innocent passage. The ILC be- 
lieved that the draft  reflected the holdings of the International 
Court of Justice in the Corfu Channel Case.430 

*"id , a i  98 

d1e119661 2 Y . B  Inr'l L Comm' 
4 3 0 F i r ~ f  Confeience,  m p r u  note  123 at  77-76 
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Certain delegates, however, feared that the ILC draft introduced 
a notion of absolute liability and aould impose on the coastal State 
an undue economic burden.4s1 Moreover. the United States soueht 
to deny the binding authority of the court's ruling on  the matter in 
the Corfu Case by classifying it as ohitri d i c t v n i  not intended to 
state a codifiable rule of l a i ~ . ~ ~ ~  

Paragraph 2 of Article 15 a8 proposed by the ILC required the 
coastal State "to give due publicity to any danger to navigation of 
which it has k n ~ a l e d g e . " ' ~ ~  The Conference was concerned that 
this requirement also was too broad and imposed too great a dut? on 
the coastal State,  for it pronded that notice be given of dangers 
regardless of thew location. Such a burden %as thought t o  be mor- 
dinate and therefore the limitation "within i ts  territorial sea" i i a s  
added to the final text 434 

In adopting the final text of Article 15 the delegates recognized 
that their formulation differed from that of the court in the Corfu 
Channel Case but rested their case an practical and economic con- 
siderations, and reverted to a more conservative standard of dut? 
for the coastal State.  "in order to ensure that the greater duty,  
which i a s  designed to promote the freedom of innocent passage, 
should not operate seriously to hinder it."435 The text aa adopted 
also meant that  the coastal State was not bound to take affirmative 
measures to ensure the right of innocent passage. I t  merelg- re- 
quired such State to gi>e appropriate publicity to anything rrhich 
might affect the safe navigation of foreign vessels within its tei-rito- 
r i d  water3 

The lateat effort of the international community to define a coas- 
tal State's duties has resulted in the following draft 

Articie 31 

1. The coastal State shall not interrupt or hamper the ~ n -  
nocent passage of foreign ships through the territorial 
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sea, and, in particular, in the application of these arti- 
cles or of any l a w  or regulations made under the pro- 
visions of these articled shall not: 

(a) impose requirements a n  foreign ships which hare  
the practical effect of denying or prejudicing the right 
of innocent passage: or 

(b) discriminate in form or in fact against ships of 
any State or against ships carrying cargoes to. from or 
on behalf of any State 

2.  The coastal State is required to give appropriate pub- 
licity to any dangers in navigation, of which it has 
knowledge, within its territorial sea. 

The above requirements attempted t o  clarify fur ther  a coastal 
State's duties toward ships engaged in innocent passage, and, if 
adopted. would place additional requirements on the coastal State to 
ensure that the right of and policy behind innocent passage are re- 
spected. This additional guidance as to the conduct of the coastal 
State would certainly be a welcomed development in an area of law 
where eust ing pronouncements are  all too brief. general and in- 
complete. 

The policy that coastal States not interfere with ships in innocent 
passage is also emphasized in Article 18 of the Terntorial Sea Con- 
vention This provision prohibits the coascal State from leviing 
charges on veszela engaged in innocent passage, except for. and on  a 
nandiacrimmatary baaia, services actually rendered. The provision 
is identical Hith the analogous draft article of the 1930 Hague 
Codification Conference.437 The current provirion again aeknaw- 
edges the economic and commercial importance of the right of inno- 
cent paasage. 

The 1930 Codification Conference and subsequently the ILC 
sought to aroid promulgating specific rules relating to criminal and 
c i v i l  jurisdiction of the coastal State. They hoped thereby to settle 

41'Conference for t h e  Cadif ieat iar  of h i e m a t m a 1  La*. R e y n r f  of :ne Second 
Camm:ree Am J Inf I L Supp 243 I19301 
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the conflict betueen the inherent jurisdiction of the coastal State 
over i ts  territorial sea, and the priedictmn of the flag State over its 
i.essels ahi le  in transit over foreign territorial waters Instead, a n  
attempt a a i  made to establish rules for the coastal states guidance 
The general giFt of the drafts provided tha t  the  coastal S ta te  
should. as a general rule. refrain from exercising criminal juti..dic- 
tion over passing foreign merchant vessels UIIICSL the impact of any 
crime affected the coastal State or disturbed i ts  peace. good order 
and tranqmlxy. or unless i ts  assistance vas  requested b) d ship's 
captain or consul of the flag State. Provision was also made for the 
suppresamn of drug traffic. 

The drafts furthe, provided that a coastal State r h o u l d  )tot but 
s t i l l  m y  stop or arrest  foreign merchant ressels except for c 
obligations which attached to the current voyage 
leaving internal waters 01  lying in the territari 
ment civilian vessels in commercial sen ice  \\-ere 
status of merchant vesse ls  and subjected to the jurisdiction rules 
applicable to merchant ships in general. Hoaerer,  because of the 
general pnsdietianai immunity which attaches to public vessels not 
operated for commercial purposes and t o  warshipr, separate rule& 
a e r e  promulgated governing the jurisdictional authority of the 
eoaztal S ta te ,  or lack thereof, over such   hi pa.'^^ 

In summary the codification efforts of the 1930 Hague Canfer- 
ence and the work of the ILC recognized the customary power of 
the maital  State to exercise its jurisdiction uithin Its territorial 
ua te i s .  Except in cases involving certain categories of public rei- 
sels. the Conference and the ILC restricted such pover  only by 
exhorting coastal States not to exercise it. Thus, the? emphasized 
that the right of innocent passage 1s paramount. unless the impact 
of a crime or civil liability affected the coastal State in dome signifi- 
cant manner. 

The 1956 Conference adopted the philorophy of I t s  p t e d e c e ~ s o r i  
and recognized the jurisdiction of the coastal State over merchant 
r e s ~ e l s  in i t3  territorial sea Consistent n i th  the need foi accomorla- 
tion between the claim: of that power and the need for free ocean 
navigation, the Conference documents do not forbid the coastal 
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State to exercise its jurisdiction, but only exhort it to do so in ac- 
cordance with stated guidelines. 

The exercise of criminal jurisdiction GD board or in respect to 
merchant ships or commercially operated government vessels in 
passage ir covered by Articles 19 and 21 of the Territorial Sea Con- 
~ e n t i o n . ~ ~ ~  Obviouriy. its exercise cannot arise in connection with 
warships and noncommercial government vessels due to their total 
immunity from any local jurisdiction.44L Paragraph 1 G f  article 19 
declares:442 

The criminal juriadictian of the coastal State shouid not 
be exercised on board a foreign ship passing through the 
territorial sea to arrest any person or to conduct any in- 
vestigation in connection with any crime committed on 
board the ship during its passage. save only in the fol- 
lowing cases: 

(a) If the consequences of the crime extend to the coas- 
tal State; or 

(b) If the crime is of a kind to disturb the peace of the 
country or the goad order of the territorial sea: or 

(c) If the assistance of the local authorities has been re- 
quested by the captain af the ship or by the consul of the 
country whose flag the ship flies; or 

(d) If i t  is necessary for the suppression of illicit traffic 
in narcotic drugs. 

Again, the term "should" is inserted in the promion and reflects 
the fact that the rule enunciated represents contemporary interna- 
tional practice rather than l a w  Practice rather than law is also re- 
flected in sub-sectiona (a) ,  (b) and (c) in that. in general, matters 
affecting primarily the internal discipline and order of a vessel, and 
not affecting the coastal State or its territorial waters, should not 

*.OThe mcreamg t endenq  a i  some governments :o mr. and operhfe vessel .  far 
commercial purpoiee uourd afheruise render i lmgc p o r n o n  of eommereml ship 
ping immune f rom l o c a l  jurisdiction Because of this t h e  1958 Conference pro- 
posed t o  a ~ ~ i m i l a f e  the s f s i ~ s  af rueh i e i a e l i  t o  t ha t  of priialels ouned  meichant 
reisel% Article 21 therefore proiidei. "The rules m sub-rectianr A and B shall 
a180 ~ p p l )  t o  governmsnf ship. operated for c~rnmereml purposes Terntonal 
Sea C o m e n f l o n .  ""p" n o t e  262 
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be made a basis for stopping, arresting or  otherwise Interfering 
with a foreign ship in  mere passage.443 The fact situations outlined 
m theae sub-sections also reflect Instances in which the crime or a 
situation calling for interference will, in all probability, be known to 
the authorities of the coastal State. In all or most other cases. it IS 
unlikelj- that coastal authorities will have knowledge of such mat- 
ters from the fact of mere passage, UIIIIES their attention is specif- 
ieally drawn to them."' Sub-section (a) iepreaents a new addition 
a h i e h  refleeti a graiving international concern and practice. 

Paragraph 2 of Article 19 proiides. "The above provisions do nor 
affect the right of the comtd  State to take any steps authorized by 
its l a w  far the purpose of an arrest or mvestigation on board a 
foreign ship passing through the territorial sea after leaving inter- 
nal In  the vast majority of these cases. interference b) 
a coastal State nil1 likely he connected with events occurring while 
the ship was in  parr or in internal waters. 

Parapraph 3 of Article 19 in effe 
tain so rewests .  coastal authoritie? 
c o n s u l ~ r  authority before taking a 
paragraphs 1 and 2, except that, i 
steps may be taken simultaneously 
sion h r t h e r  requires the coastal State to facilitate contact betiieen 
the ve~sel ' s  c r e ~  and the coniular a ~ t h a r i t i e s . ~ ' ~  

Paragraph 4 of Article 19 states that, "In canaidering whether or 
how a n  arrest should be made, the local authorities ahall pay due 
regard LO the interests of n a ~ i g a r i a n . " ~ ~ '  I t  id  unfortunate that the 
proiismn. while emphasizing the importance attached to the free- 
dom of navigation and the right of innocent passage, does not  set 
forth a specific standard for coastal States to follorr- in considering 
whether an arrest should be made That is. should the decision be 
based a n  "probable cause,'' "mere suspicion" or some other similar 
itandard' For that matter. the Convention is also silent as to 
whether a n  investigation should be conducted or search made on 
board a ship in  passage, 07 whether the ship should be detained or 
otherirme interfered with. 
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It is further submitted that customary I a s ,  which is suppaaedly 
reflected by the Convention, is also silent in this regard. This is 
unlike the legal regime of the high seas, a h e r e  standards such as 
''reasonable grounds for "on su~picion.""~ and "good 
reason to believe"450 can be found. 

I t  would seem. therefore. that the local eorermne lair muat be 

sovereignty within i ts  territorial waters, and th  
power and authority to administer these waters a 
follows, then, that its laws hare general application within this 
maritime belt Yet there are those instances where local I P W E  are 
either lacking, inadequate or suppressive of international rights and 
law. In these instances, there IS a need for international guidance. 

Surely no one would contend that a coastal State may act in an 
arbmar?- and capricious manner with respect to  ships in passage. 
This may be inferred from the general tenor of the Convention on 
the Territorial Sea and the Contiguous Zone and is ingrained in the 
concept of innocent passage. It would seem to foilow then that any 
significant interference with a ship in passage should only be under- 
taken if .  at a minimum, there exists some reasonable ground for 
suspecting that the ship either is not engaged in innocent passage or 
has attempted or id  attempting to violate local law8 or regulations. 
This minimum standard of suspicion i3 evident in the practice of 
States4s1 and serves to deter arbitrary and abusive conduct. 

The final paragraph of Article 19 prohibits a coastal State from 
taking any measures on board a foreign vessel passing through its 
territorial sea to arrest a pereon or conduct an investigation in con- 
nection with a crime committed before the ship entered its territo- 
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riai waters. This prohibition 1s effective provided the vessel entered 
such waters from a foreign port and is onl) passing through those 
waters a-ithour entering the internal waters of the coastal S t ~ t e , ~ 3 9  

With regard to  the exercise of civil jurisdiction over ships in paa- 
sage, the convention deals irirh two types of cases (i) jurisdiction 
orer persons an board the ship: and O i l  juriedienan over the ship 
itself. Paragraph 1 a i  drticie 20 provides that the coastal State 
"should not atop or divert a foreign ship passing through the ter- 
ritorial sea for the purpose of exemsing  civil jurisdiction in relation 
to a person on hoard the a h ~ p . " ' ~ ~  The word "should" is again in-  
serted, and for the same reason as given for the exercise of criminal 
jun~dict ion. '~ '  

Paragraphs 2 and 3 of Article 20 provide that except in rhe ease of 
a vessei lying at anchor in a coastal State's territorial waters, or 
passing through such waters after leaving internal ivaters. a ship in 
passage may not be arrested or execution levied against it .  An e i -  
ception is made for enforcement of obligations assumed or liabilities 
incurred explicitly for the purpose or  in the course of traiercing the 
territorial sea.4s5 

C. VALIDITY A S D  APPRAISAL 

The concept of innocent passage of foreign ships through the ter- 
ritorial sea of a coastal State has application m the Mayaguez inci- 
dent. U'ithout question, a foreign ship (a Cnited States merchant 
vessel) was seized b r  a coastal State (Cambodia) ahi le  in transit in  
the 
ary 
curred within the territorial waters of Camb~dia. '~ '  

Some may contend the right of innocent passage is not applicable 
on the grounds that it applies only in time of peace, and that in the 
present case the eaistinp state of affairs was less than peaceable.4s8 
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It may be recalled, though, that the 1968 Conference on the Law o 
the Sea did not attempt to deal with the question "one way or thi 
other," and the Territorial Sea Convention itself i s  silent in this re  
gard.'58 Furthermore, judicial authority in the Corfu Channel Cast 
not only applied the principle of innocent passage in a less thar 
peaceable atmosphere, but found the right to exist in a rather has- 
tile e n ~ i r o n m e n t . ' ~ ~  

I t  i s  alao significant to note some similarities between the Corfu 
and Mapaguez incidents. In the former, Great Britain's warships 
were found to be in innocent passage through Albanian territorial 
u-atera in one instance. This finding was reached notwithstanding 
the fact that the British were making a show of force to test Al- 
bania's peaceableness. Great Britain supported Greece in its hos- 
tilities against Albania.4B' In the latter case, the United States had 
supported the former government of Cambodia in its hostilities with 
the present g o ~ e r n m e n t . ' ~ ~  

The principle of innocent passage also found application in the 
United Nations debates following Egypt's announcement that it 
would prevent Israeli ships and other vessels carrying strategic 
cargo to Israel from transiting the Straits of Tiran at the entrance 
of the Gulf af A q ~ a b a . ~ ' ~  Here also, the two principle participants 
were a t  least drJaeto in a state of hostility. 

Admittedly, the conditions at the time of the Mayaguez Beizure 
were less than peaceable. The civil war in Cambodia had climaxed 
less than a month prior to the seizure, with the aurrender of the 
United States supported government of Lon Pockets of re- 
sistance reportedly continued to present a problem for the new gor- 
e r n ~ n e n t . ~ ~ ~  Harsh measures of control, reconstruction, and consoli- 
dation were then being implemented by the new regime upon the 
civilian population and its former enemies.4BB Sporadic border 
clashes had erupted between Cambodia and ita neighbora, Thailand 

a'sText at  note 373. " u p m  
' B ' S r r  note 3 %  m p ' n  and text iherebr 

l"lSer note 1. supra a n d  re,* thereat 
"JText a t  note 376-16, n p l n  

a"Porf. Aug 21. 1976, a t  A 3. 
"'See  72 D e p t  State Bull. 725 ( 1 9 m  Post, June 2 5 ,  1976, at  A-26 The Daily 
Progress. Chsi lotreiui l le.  Va Ma) 4 ,  1976. at  A-11, iupm note 47. 

I d  

" * s e e  t e x t  8f nates 1.5. a " p , o  
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and Vietnam. m e r  disputed claims to offshore islands and frontier 
and sea b a u n d a n e ~ . ~ ~ ~  Finally. ''outsiders" were prevented from 
observing or  reporting the condition? and s ta te  of affair? then 
existing inside Cambodia.4B8 

Yet. no d e f m t o  state of belligerency existed, or vas  claimed to 
exist. m Cambodia's foreign Cambodian authorities, 
while alleging that the United Stater had committed ceitain un- 
lauful acts xithin and against its territory. adhered "to a stand of 
peace and neutrality" in the Furthermore. the general 
nature of the United States claims clear1)- indicates that it a lao  
chose t o  treat the incident as a peacetime s ~ t u a t m n . ~ "  

In the final analysis, it is apparent that the e x ~ l u s i v e  peacetime 
application argument of innocent passage murt yield to  athere ahich 
promote. preeerre and protect, rather than restrict. the right of 
innocent passage. This right includes the underlying inclusive inter- 
ests commonly shared by the international community. Otherwise 
the potential would exist for success of claims based on political e l -  
pedience, ~ o n v e m e n c e ,  or desirability. 

To further appraise the validity of the United Stdtei claim to the 
right of and actual engagement in  innocent passage, it will be neces- 
iary to  compare the four aspects of innocent passage discussed 
above against rhe factual iltuation laid out previously in section 1 

Concermng the question of passage, there is no evidence to indi- 
cate that the Mayaguez mtered Cambodian territorial waters for 

hrough such ii-aters en route to a port 
also traversing a recognized interna 

dering that ships often use land mark 
for navigational purposes. it i s  also understandable, in view of 11 
position in the Gulf of Thailand. that the Mas-aguez *as in close 
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proximity to the island of Poula W a i  474 Finally. the route taken by 
the Mayaguez to accomplish passage to Cambodia's territorial sea 
does not appear to be one ahich required an undue amount of time 
to travel.se.4'5 

After having determined that the Mayaguez entered Cambodian 
territorial waters for purposes of mere passage. it would hardly be 
possible to maintain that the conduct or character of its passage was 
"on-innocent, if such claim 1s based solel>- on the ship's activity 
within such waters. In most instances, activity of a character eon- 
trary to the peace, good order or security of the coastal State wil 
involve the use of the territorial sea for purposes other than mere 
passage. 

Cambodia's claim that the ship entered its territorial u a t e r i  for 
the purpose of conducting eeponiage and "provoking incidents" lacks 
any evidentiary support, and consequently must be regarded as 
pure  peculation."^ The fact that the claim \ m e  speculative can be 
gleaned from Cambodia's May lbth communique offering to release 
the hlayaguez, vhich states in part, "what was the Intention. the 
reason. far this ship entering our territorial waters? We are  eon- 
vinced that this Amencan ship did not lose its way,  because the 
Americans hare  radar, electronic and other most sophisticated sci- 
entific instruments." (The ship's radar had in fact broken 
"It is therefore e n d e n t  that this ship came to violate our a a t e r s ,  
conduct espionage and provoke incidents. . . " 4 7 B , 4 ' y  

Yet this entry bv itself does not demonstrate conduct prejudicial 10 
the peace, good order or security of Cambodia.48o In fact, there i 
no indication that Cambodian authorities ever directed them atten 
tion to the matter or used the absence of a display of national color 
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as a basis for an)- of their actions relating to the seizure of the 
MaFaguez. In  any case, any such infraction would be viewed as 
falling within the provision of the second sentence of paragraph 4 of 
Article 14 of the Territorial Sea Conrention. This provision does not 
render passage non-innocent i i t h o u t  shoi ing something beyond the 
mere infraction which could be considered t o  taint the passage even 
if there happened not to be any specific domestic law or regulation 
under which such act was illegal.481 

Inquiry has focused on the nature of the cargo or other items 
aboard the Xayaguez which might reasonably be considered to af- 
feet the innocence of its passage.481 Yet. except for a mace gun 
which the ship's captain possessed for use in the event members of 
his crex got out of hand, the Mayaguez 
carrying any weapons. ammunition, ex 
ment or other items ahieh might be reasonably characterized ai in- 
struments of war or espionage, and, therefore, arguably prejudicial 
to the peace, goad order or security of Cambodia Instead. the cargo 
and other items on  board consisted of equipment. material and 
aupplies ordinarily found on  merchant ships engaged ~n peacetime 
commerce 

The onl? military-related conneetian of some of the cargo \,-as that 
it i - a s  destined for United Stater government personnel stationed in 
Thailand.483 Cambodian authorities seemed houever not  to be con- 
cerned with this fact, but o n l ~  v i t h  whether the ship contained a 
cache of weapons, ammunition or explosives. regardless of their in- 
tended desr inat i~n. '~ '  

I t  may be concluded that the Mayaguez presented no threat to 
Cambodia either in its cargo or other items on board, in  its manner 
of sading, or in its activities within Cambodian terntor id  waters. 
However, the question remains whether Its passage may itill be 
considered prejudicial to the peace, good order or securit? of Cam- 
bodia for reasons that are not based on any of the ship's activities 
actually occurring within its territorial uaters .  It may be recalled 
that this aspect places emphasis on the object of passage rather 
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than on its manner.485 In the case a t  hand, the abject of the passage 
was merely t o  engage in lawful commerce.4se This would hardly 
seem prejudicial to Cambodia's peace, good order or  security, either 
under existing ias or under the draft provisions of Article IN21 af 
the negotiating text far a nea United Sations convention relating to 
the law of the territorial sea and the contiguous zone. These docu- 
ment8 attempt to specify activities which may be deemed prejudicial 
to essential interests of a coastal State.48' 

I t  has already been determined in respect to the obligation of the 
Mayaguez to  comply with the l a a s  and regulations of Cambodia that 
no infraction occurred which would affect innocent paaaage. Yet 
Cambodia claimed that the ship violated its territorial waters.488 
This claim can be interpreted in a t  least two ways. First, it might 
refer to  Cambodia's claim of espionage, which has already been de- 
te rmined  t o  be wi thout  meri t .  Second, i t  can mean t h a t  t h e  
Mayaguez had trespassed on Cambodia's territorial sea, which pre- 
supposes that Cambodia had considered these water8 closed t o  
navigation, either in general or on a discriminatory basii. 

In the latter instance, it is obvious that any such closing would be 
destructive of the right of innocent passage of foreign ships through 
Cambodia's territorial sea. Therefore, such a closing is prohibited 
by both conventional and customary international 

Closing would not be prohibited if it could be shown that such a 
closing was a properly exercised suspension of the right af innocent 
passage.4s0 In this case, however, any claimed suspension would not 
have been valid. Assuming far the sake af argument that the ather 
qualifications to which the right of mepension id subject are  met,481 
the suspension can only be effected after due notification of it has 
been g ~ v e n ,  including specific reference to the areas suspended. In 

asaSee text BL notes 3 9 9 4 0 2 ,  s u p r a  
48aTert at nates 10-16 m ~ r n  
'B'Texf at notes 399404 ,  brpm 
*"Sir Cambodian e o m m u n q u e ,  Appendix C. e d s .  2 & 3,  m l r a  
d " S ~ ~  text at notes  412-14, 426. 436, supra 

'B'See ge?,erai ly .  text at  notes 417-21. r t p m  The comment9 of Cambodian 
Foreign Minister Sari.  xhieh attempt t o  shift reiponahbiliti far the b e i ~ u r e  t o  
local aufhontiei. also impliedly discount any claim Lhsi Cambodia had exercised 
I t a  right t o  Suspend lnnaient passage See text sf note 164, oupm 
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the present case, Cambodia had not made any such 
either before or after the seizure.4s2 

pubiication 

The final aspect of innocent passage is the exercise of jurisdiction 
an board or  in respect of foreign merchant ships in passage. It is 
clear in this ease that no crime or civil liability arose in respect to 
the Xayaguez which would justif) the actions taken by Cambodia 
against the ship and its crew. Kor does it appear from the nature of 
the ship's sailing activities that there \\as any reason to suspect an) 
crime or civil liability. 

If read carefully, the Cambodian communique ofiwing to release 
the Slayaguez also lends support t o  this finding. If the propaganda 
and unfounded allegations of espionage, provocative actitities, and 
trespass are disregarded, the statement then reflects that  the 
measures taken by Cambodia w r e  merely exploratory in nature To 
put it in other terms, the statement indicates that the local au- 
thorities were solely on a eo.ealied "fishing e ~ p e d i t i a n . " ' ~ ~  Even 
Cambodia's leaders in Phnom Pehn questioned the seizure upon 
learning of it and subsequently ordered the ship's immediate re- 
i ~ e . 4 9 4  

It may be argued thar the rather unstable and tense atmosphere 
then existing in the Guif o i  Thailand called for reasonable security 
measures on the part of Cambadia.4sz Such measures could include 
the boarding of passing vessels to canfirm their character. deter- 
mine t h e i r  dest inat ion,  and examine  t h e i r  cargo man i fe s t s .  
Severtheless. the initial inquiry did not produce at least some rea- 
sonable grounds for suspecting conduct prejudicial t o  the security 
interests of Consequently, any further measures  re^ 

st r iding passage must be considered arbitrary and capricious. abu- 
sne  of the right of innocent passage. and clearl), an unlawful use of 
farce 48' 

Since the facts fit each a i  the vanous attributes of innocent pas- 
sage. it follows that the claim of the United States t o  the right of 
and actual engagement in innocent passage must stand as valid 



19781 MAYAGUEZ: LEGAL AKALYSIS 

VII. CONCLUSION TO PART I 

In part I of this case study. an account has been given of the 
seizure of the United States merchant vessel Mayaguez and its re- 
covery. An effort has been made to describe, analyze, and deter. 

eries of claims or arguments made b?- the 
its recovery of the Mayaguez by force from 

the Cambodian authorities. The result of this effort is set  forth 
belou 

Firs t ,  the assertion that the seizure of the Magaguez was an act of 
piracy 1s invalid Ae Article 15 of the 1958 Conrention on the High 
Seas makes clear, pirac?- consists of illegal acts of violence com- 
mitted "on the high seas" for "pnvate ends'' by the crew of a "pri- 
vate ship"-not by a governmental vessel, far a go\ernmental pur- 
pose, in claimed territorial waters. The failure to consult and rely 
on international lawyers, as well as the political basis for the asser- 
tion, is apparent from the analysis af this claim. 

Second, the claim that the Mayaguez was seized a n  the high seas 
likewise cannot stand in light of past trends and the present practice 
of the international community of States. If any rule regarding the 
extent of territorial seas exists today, it is a 12-mile rule, which 
would bring the Mayaguez within claimed Cambodian territorial 
waters at the time of the seizure. The analysis of this claim further 
indicates a need for the international community to agree by nay  of 
an international convention on the extent a i  territorial waters for all 
nations in order to prevent disputes of this nature from arising in 
the future. 

Third, the validity of the United States claim to the right of an 
actual engagement in innocent passage is apparent from the analy- 
sis, as is the unlawful and serious conduct of the Cambodian au- 
thorities in infnngiing upon this right. In addition, the treatment of 
this claim points up the present generalities of the law on the sub- 
ject of innocent passage and the need to further elarif>- the charac- 
ter  of innocent passage, as w l i  a i  the rights and obligations of both 
the coastal and flag State in respect to i t .  

Par t  I1 of this study will examine additional United States claims 
and justifications. The use of armed force to rescue the crew and 
recorer the Xayaguez will be considered. Specifically, attention Rill 
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be focussed first on the claim of the United States that it acted in 
self-defense t o  protect its nationals and their pyoperty. Tex t ,  the 
study nil1 discuss the propnery under intelnational l a x  of rhe  par^ 
ticular measures used by the United States in bath the interdiction 
and the rescue and recmer; operations. 
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APPENDIX A 
(This map was onginal ly  published as the frontispiece t o  Roy 
Rowan. Four Days of Nayaguez (19i61, It I S  reproduced here with 
Mr. Rowan's kmd permisemn.) 
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174 Dep't of State Bull. 720 (19i3)l  

L S  L L T T E R  TO C X SECRETARY G E S E R h L .  M A Y  14 

USL"  press release 40 dated May 14: 

Dear Yr.  Secretary General: The United States Gmernment  
wishes t o  draw urgently to your attention the threat to mterna- 
tional peace which has been posed by the illegal and unprovoked 
seizure by Cambodian authorities of the U.S. merchant ves-el, 
Hayaguee, in international aa te rs .  

This unarmed merchant ship has a ereiv a i  about forty American 
citizens. 

As )ou are no doubt aware. my Government has already initiated 
certain steps through diplomatic channels. insisting on immediate 
release of the vessel and crea M'e also request you  to take any 
steps within your abilitl to contribute to this objective. 

In the absence of a positive response to our appeals through dip- 
lomatic channels for early action b3- the Cambodian authorities. m? 
Government reserves the right to take such measures ad may be 
necessary to protect the lives of American citizens and property. 
including appropriate measures of self-defense under Article 51 of 
the Cnited Sations Charter. 

Accept. Mr. SecretarF General, the assurances of m) highest con- 
aideranon. 

Sincerely. 
J O H S  SCALI 
[ G  C R e p r s e i z t n t i i r  to  + h e  r n , t e d  \-nfi(,),s] 

U.S. LETTER TO U N SECURITY COL'KCIL 
PRESIDENT, MAY 14 

My Government has instructed me to inform you and the Mem- 
bers a i  the Security Council of the grave and dangerous situation 

160 



19i81 MAYAGUEZ: LEGAL ANALYSIS 

byought about by the illegal and unprovoked seizure by Cambodian 
authorities of a United States merchant vessel, the S.S R1a)aguez. 
in international waters in the Gulf of Slam. 

The S.S. Mayaguez. a n  unarmed commercial vessel owned by the 
Sea-Land Corporation of Menlo Park. K e a  Jersey, was fired upon 
and halted by Cambodian gunboats and forcibly boarded at 9:16 
p.m. (Eastern Daylight Time) on May 12. The boarding took place 
at 09 degrees. 48 minutes north latitude, 102 degrees, 56 minutes 
east longitude. The ~ e s s e l  has a crew of about 40, all of whom are 
United States e n s e n s .  At the time of seizure, the S.S.  Mayaguez 
was en route from Hong Kong to Thailand and 
miles fmm the Cambodian coaat. I t  i i a ~  some 7 nautical miles from 
the Islands of Poula “ai which, my Government understands, are 
claimed by both Cambodia and South Viet-Sam. 

The r e e d  was on the high seas, in international shipping lanes 
commonly used by ships calling a t  the r a m u s  porte of Southeast 
h a .  Even If. in the xiew of others. the ship irere conaidered to  be 
within Cambodian territorial maters, it aould elearly hare  been en- 
gaged in innocent passage t o  the part of another country Hence. its 
seizure mas unlawful and involved a clearcut illegal UEB of force. 

The United States Government understands that at present the 
S.S. Mayaguez i s  being held by Cambodian nab-al forces at Koh Tang 
Island approximately 15 nautical miles off the Cambodian coast. 

The United States Government Immediately took steps through 
diplomatic channels to recover the vessel and arrange the return of 
the we) \ .  I t  earnestly sought the urgent cooperation of all con- 
cerned to this end. but no response has been forthcoming. In the 
circumstances the United States Government has taken certain ap- 
propriate measures under Article 61 of the UN Charter whose pur- 
pose it is to achieve the release of the reiiel and its crews. 

I request that this letter be circulated as an official document of 
the Security Caunc~l. 

Sincerely, 

J O H S  SCALI 
[C S R e p r r s a i i f a t i i e  to  t h e  Criited Xofions] 
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APPESDIX C 

35 Facts 011 File 331 ( 1 9 i 3  

Since ive liberated Phnom Penh and the entire country, K .S  im- 
repeated, B U C C ~ S S I V ~  intelligence and es- 
vieii to committing subversion, sabotage. 
the newly liberated New Cambodia m an 

apparent desire to deny the Cambodian nation and people. who hare  
rdships and grief for more than five years 
rialist war of aggression. the right to sur- 
ems of their ecanom? an6 build their e m -  

try on the basis of independence and mitiatire as an independent. 
powerful. neutral and nonaligned nation. Secondarily, the U.S. im- 
perialists have tried to block our sea routes and porta as part of the 
above-mentioned strategic goal. 

In  rhe air, L' S imperialist planes hare  been conducting daily es- 
pionage fl ights o i e r  Cambodia. especial13 over Phnom Penh .  
Sihanauklilie, Sihanouknlle port and Cambodia's terntorial waters. 
They even resorted to  an insolent ahow of force. trging to intimidate 

mbodian people. On the ground, U.S. imperialism has planted 
ategic forces to conduct subwre i re ,  sabotage and destructive 

ac i u  ies in ~ a r i o u s  cities by setting fire to  our economic. strategic 
and military pasitmna and 50 forth. 

On the sea, it has engaged in many espionage activities. U.S. m -  
perlalist spy ships hare  entered Cambodia's territorial Baters and 
engaged in espionage activities there almost daily. especially in the 
areas of Sihanoukville port ,  from Pring Tang and Wai Island. to 
Pres Island, south of Sihanoukrille. 

These ships h a l e  been operating as fishing \-easeis There hare 
been two or  three of them entering our territorial waters daily 
They hare secretly landed Thai and Cambodian nationals to contact 
their espionage agents on the mainland. Those who were captured 
hare  confessed all of this t o  us. 

Some ships carry dozens of kilograms of plastic bombs and several 
radio-communication sets with which they tl'y to  arm their agents t o  
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sabotage and destroy our factories. ports, and economic, strategic 
and military positions. These persans have successively confessed to  
us that they are CIA agents based in Thailand and that they en- 
tered Cambodia's territorial waters through Thai waters. 

On May 11, 1976, our naval patrol captured one ship near Prince 
Island facing Sihanoukville port. Thm ship, disguised a i  a fiihing 
boat, wan manned by a crew of seven heavily armed Thais carrying, 
among other things, two 12.7-mm machine guns and a quantity of 
plastic bombs, grenades and mines. At the same time, we found a 
powerful U.S.-built radio-teletype set capable of maintaining com- 
munications from one country t a  another. 

These people hare  admitted that they are CIA agents sent out to 
conduct sabotage acitvitier and to make contact with the forces set 
up and planted by U.S. imperialism before i t  withdrew fmm Cam- 
bodia. Later on, at dawn on 12 May, another ship manned by seven 
Thai nationals and disguised as a fishing vessel reached Pres Island 
near Sihanoukville port with the same intention as the previous 
ships. These ships were operating in the territorial waters of Cam- 
bodia. At certain points they moved within only.four or five 
kilometers from the coast, at other times they even accosted Cam- 
bodian island8 and landed a t  these ieiands. Such ivae the ease at 
Pring, Pres, Teng and other Islands. 

This is a definite encroachment an Cambodia's sovereignty-an 
encroachment they dare to make because they are strong and be- 
cause Cambodia is a small and poor country with a amall population 
that has just emerged from the U.S. imperialist war of aggression 
lacking all and needing everything. The Cambodian nation and 
peopie, though just emerging from [the] C.S. imperialist war of ag- 
gression and needy as they are. are determined to defend their ter- 
ritorial waters, national sovereignty and national honor in accord- 
ance iTith the resolutions of the H.U.F .C.  (National United Front of 
Cambodia) and of the successive national congresses. Accordingly, 
Cambodia's coast guard has never ceased its relentless patrols in- 
side Cambodia's territorial waters 

As part of the U.S. imperialists' espionage activities in our ter- 
ritorial waters, a n  May 7 .  19i5, a large vessel in the form of a mer- 
chant ship flying the Panamanian flag entered deeply into Cambo- 
dian territorial u-atere between %'ai and Tang Islands and intruded 
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about 50 kilometers past Wai Island coastuard.  Seeing that this 
ship had intruded too deeply into Cambodian terntorial  u a t e m .  our 
patrol then detained it in order to examine and question the creil 
and then report to higher authorities. who would in turn refer the 
mat te r  to the R.G N U C.  ( R o y a l  Government of the National 
Union of Cambodia) for a decision. PYe did not  even bother t o  ~n~ 
quire about the ship's cargo. 

The crei i  wae composed of Thais.  Taiwanese, Filipinos and 
Americana. I t  am evident that  this ship. having intentionally n o -  
lated Cambodian territorial waters,  had only two possible goals. 
either to conduct espionage or to provoke incidents I t  certainly did 
not lose its wa). If it did it would not hare  entered our waters so 
deeply. Haiverer. the R.G.S.U.C. has decided to alloa 
continue i ts  route out of Cambodia e territorial m t e r s .  
proof of our goodwill. Though this ship had come to pr 
side our territorial ,vaterr we still shoaed our goodwill. 

Then on 12 May 19i6 at  1400 our patrol sighted another larg 
vessel steaming toward our waters We took no action at  first. Thi 
ship continued to intrude deeper into o w  xa ters ,  passing the \I 
Islands eastward to a point four or five kilometers h e p n d  the 
lands. Seeing that this ship intentionally violated our i ~ a t e r d ,  our 
patial then stopped it in order t o  examine and question it and report 
back to our higher authorities so that  the latter could report to  the 
Royal Government. This vessel sails in the form of a merchant ship 
code-named .Ilayaguez. flying Amencan flags and manned by  an 
American crei i .  

TVhile hue were questioning the ship. two Amencan F-105 aircraft 
keot eircline over the rhm and over the Wai and Tane  Islands until 
evening. From dawn on 13 May between four and sin American F- 
105'8 and F-111's took turns for 24 hours savagely strafing and 
bombing around the ship. the Wai and Tang Islands and Sihanouk- 
rille port area. At 0630 on 14 May six L' S. €-lo5 and F-111 aircraft 
resumed taking t u n s  strafing and bombing. According to a prelimi- 
nary report. tiin of OUI( patrol vessels were sunk. We still have had 
no precise idea of the estent of the damage done or the number 
killed among our patrolmen and the American crewmen. 

%That ii-a? the intention. the wason,  for this ship entering our 
territorial waters! We are convinced that this American ship did not 
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lose its way, because the .<mencans have radar. eleerronie and 
other most sophisticated scientific instruments. I t  is therefore evi- 
dent that this ship came to violate our waters, conduct espionage 
and provoke incidents to create pretexts or mislead the opinion of 
the aorld people, the American people and the American politi- 
cians, pretending that the Cambodian nation and people are the 
pro\-ocateura while feigning innocence on their part. 

The aorld peoples, the American people and the Amencan paliti- 
clans have already seen the U S. imperialists successfully bullying 
the peoples of small countries who refused to box to their \ v ~ i i .  The 
U.S.  imperialists used to bully Russia in the past. Cuba, China. 
North Korea. Korth Viernarn and other countries having independ- 
ence and honor w r e  also bullied by them. S o w  they have created 
the incident in Cambodian terntorial waters to create a pretext for 
attacking the Cambodian nation and people. Hoi\ever, \re are  confi- 
dent that the world peoples. as well as the American people. youth 
and politicians u h o  l o w  peace and justice will clearly see that the 
Cambodian people--a small, poor and needy people just emerging 
from the V.S.  imperialist war of aggression-haw no intention and 
no whereuithal. no possibility of capturing an American ship cross- 
ing the open sea$ a t  large. We were able to capture it only because 
it had violated our terrirorial i ia ters  too flagrantly, and had come 
too close to our "1088 

Therefore, the charge leveled by the U.S. imperialists-that we 
are sea pirates-is too much. On the contrary, it is the U.S.  im- 
perialists who are the sea pirates who came to provoke the Cambo- 
dian nation and people in Cambodian territorial waters, just as they 
had a d ?  fomented  tubversion in our country, staged a coup d'etat 
destroying independent, peaceful and neutral Cambodia, and cam- 
mitted aggression against Cambodia causing much destruction and 
suffering S o w  they are looking for pretexts to deceive world opin- 
ion and that of the American people and politicians so as to destroy 
a country which refuses to box  to their \rill. %'e are confident in the 
goad sense of the world peoples and the American people, youth and 
politicians i\ho lore peace and justice. 

Regarding the Mayaguea ship. we hare no intention of detaining 
it permanently and ire hare no desire to stage provocations. K e  
only wanted to knon the reason for ita corning and to warn It 
against vialsting our waters again. This IS why our coast guard 
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seized this ship. Their goal was to  esamine I t ,  question it and make 
a report to higher authorities who uauld then report t o  the Royal 
Government so that the Royal Government could itself decide t o  
order i t  t o  w t h d r a u  from Cambodia’s territorial vatere and \barn 
against conducting fur ther  rapionage and proracativ 
This applies to this Dlayaguez ship and to any other ves 
ship flying Panama flags that a e  released on .\lay i. 19 

Wishing to pioroke no one or to make trouble. adhenng t o  the 
stand of peace and neutrality, ue w11 release this ship, but x e  will 
not allow the U.S. imperiaiists to  violate our territorial waters. 
conduct espionage in our territorial waters. provoke incidents in our 
territorial waters or force us t o  release their ahlpi whenever they 
i ~ a n t .  b) applying threats. 

Hu Nim 
R G . S . U . C .  Information and 
Propaganda Minister 
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APPENDIX D 

[74 Dep't of State Bull. 721-22 (1975)l 

STATEMEKT BY WHITE HOUSE PRESS 
SECRETARY, MAY 14 

White House press release dated May 14 

In further pursuit of our efforts to obtain the release of the S.S 
Mayaguer and its crew, the President has directed the following 
military measures, starting this evening Washington time 

-U.S. marines to board the S.S. M a y o g u e z .  

-U.S. marines to land on Koh Tang Idand in order to rescue any 
crew members as may be on the island. 

-Aircraft from the carrier Corn/ Sea to undertake associated 
military operations in the area in order to  protect and support the 
operations to regain the vessel and members of the c r e w  

XESSAGE TO THE CAMBODIAN AUTHORITIES FROM THE 
U.S. GOVERSMENT, MAY 14 

White House press release dated May 14. 

%'e have heard radio broadcast that you are prepared to release 
the S.S. .Maraguei. We welcome this development, if true. 

As you know, n e  have seized the ship. As soon as you issue a 
statement that you are prepared to release the crew members you 
hold unconditionally and immediately, n e  will promptly cease mili- 
tary operations. 

STATEMEKT BY PRESIDENT FORD, MAY 15 

[Made in the press briefing room at the White House at 1227 a.m. 
e . d . t . ,  broadcast l i r e  a n  television and radio. Text is from the White 
House press releaae.1 
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At my duectior.. United States forces tonight boarded the Ameri- 
can merchant ship S S . i l i iyayur i  and landed at the Island of Koh 
Tang for the purpose of rescuing the ereis and thp ship, which had 
been illrpally seized by Cambodian ioorces. They also conducted sup- 
porting strikes against nearby military installations 

I h a w  ~ O I I  received information that the i.ebsel has been i ecuv-  
ered intact and the entire clew ha8 been rescued The forces that 
ha te  successfully accomplished this mission are still under hostile 
fire but are preparing to disengage 

I \\ish to express my deep appreciation and that of the entire na- 
tion t u  the units and the men who participated in these operation> 
for their va!oi. and iar their sacrifice. 

PRESIDEKT FORDS LETTER TO THE CONGRESS, 
h1AY 15 

[Identical letters x e ~ e  sent to the Speaker of the House and the 
President pro tempore of the Senate. Text 1s from the \Vhite House 
press rekase 1 

Mag 15, 19% 

DEAR MR. SPEAKER (DEAR DIR. PRESIDEKT PRO TEh1.1 

On 12 Hay 19i5, I a a s  advised that the S S. Mlayaguez. a mer- 
chant ~ e s s e l  of United States registrr  en route from Hong Kanp to 
Thailand i%ith a L' S. citizen c r e x ,   as fired upon. s topped .  
boarded. and seized by Cambodian naval patrol boats of the Armed 

of Cambodia in international vatel-s in the vicinity of Paulo 
land The seized vessel - 8 s  then farced to proceed t o  Koh 

Tang Island where it was required EO anchor. This hostile act w d i  in 
clear violation of international laxi 

In  wev of this illegal and dangerous act, I ordered. as you hare  
been previously advised, United States military forces to conduct 
the necessary reconnaissance and to  be ready t o  respond If diplorna- 
tic efforts to secure the return of the vessel and its personnel aere  
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not successful. T u o  Umted States reconnaissance aircraft in the 
course of locating the Mayaguez sustained minimal damage from 
small f i r e a r m s .  Appropr ia te  demands  for  t h e  r e t u r n  of the 
SIap.guez and Its w e n  \\ere made, both publicly and prirately, 
without success. 

In accordance with my desire that the Congress be informed on 
this matter and taking note of Section 4(a)(l) of the War P o u e r i  
Resolution. I wish to report to you that at about 6 : Z O  a.m., 19 Mal-, 
pursuant  t o  m y  instructions to prevent  the movement of the 
fvlvlayaguez into a mainland port, U.S. aircraft fired \yarning shots 
a c m x  the ban of the ship and gave visual signals to small craft 
approaching the ship. Subsequently, in order to stabilize the situs- 
tian and in an attempt to preclude remoral of the American creii of 
the Dlayaguez to the mainland, where their rescue iiould be more 
difficult, I directed the United States Armed Forces to isolate the 
island and interdict an> movement betiieen the ship or the island 
and the mainland, and to prevent movement of the ship Itself, while 
still taking all possible care to prevent loss of life or injury to the 
U.S. captives. During the evening of 13 May, a Cambodian patrol 
boat attempting to leare  the island disregarded aircraft warnings 
and UPS sunk. Thereafter, ti(o other Cambodian patrol craft were 
destroyed and four others were damaged and immobilized. One 
boat, suspected of haring some U.S. captives aboard, succeeded in 
reaching Kompong Som after efforts to turn it around without in- 
jury to the passengers failed. 

Our continued objective in this operation uas the rescue of the 
captured American crew along with the retaking of the ship 
Mayaguez. For that purpose. I ordered late this afternoon [May 141 
an assault by United States Marines on the island of Koh Tang to 
search out and reieue such Americana as might Still be held there. 
and I ordered retaking of the Mayaguez by other marines boarding 
from the destroyer escort HOLT. In addition to continued fighter 
and gunship coverage of the Koh Tang area, these marine activities 
were supported b? tactical aircraft from the CORAL SEA.  sinking 
the military airfield at Ream and other military targets in the area 
of Kompong Som in order to prevent reinforcement or support from 
the mainland of the Cambodian farces detaining the American vessel 
and creiv. 

At approximately 9:OO P.M. EDT on 14 May, the Mayaguez mas 
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retaken b? United States forces At approximately 11:aO P.ll. ,  the 
entire crew of the Mayaguez was taken aboard the WILSOS. U.S 
forces hare  begun the process of disengagement and withdrawal 

This operation o a a  ordered and conducted pursuant to the Presi- 
d e n t  s Consti tutional E x e c u t i x e  power  and his  a u t h o n t )  a s  
Commander-in-Chief of the United States Armed Forcer 

Sincerely. 
GERALD R FORD 
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WAR CRIMES OF THE AMERICAK REVOLVTION" 
Captain George L. Coil** 

The situation t ~ a s  soniru,hat c o m p l e z  Cednz,ily. c o n -  

rm,zchrs today.  But. at the  so 
t i m e .  p m c i t c r s  of the la te  e i g k t a e n t k  eeiitu,'y, a'hethei. 
grounded i n  la!u 0,' mere custom xere f o r  too consisterif 
und Jm too frequently r.ep?atrd v a t  io  hme mnie stgxtfi- 
c a m e  beyorid mternal c o n t m l  of m e ' s  own tioops. 

I.  INTRODUCTION 
Active hostilities of the American Revolution are usually eonstd- 

ered t o  have begun with the batties of Lei ington and Concord 

'The apinloni and C O ~ C ~ Y S L O ~ ~  eypresied m this article are those o i  the author and 
do not neeewdlly represent the ~ i r w i  o i  The Judge  hdvoeaie  General 3 School or 
any other pmernmenral agene) 

" J A W  USAR I f i o m e y .  North Central  Dirision. L' 9 Army Corps of En- 
gineers. I" Illinois. 1975 t o  present On a c t w e  du ty  I" t he  U J Arm) Judge Adva- 
cate General's Corps,  1970-75. ab a legal aii i irsnee offleer defense counsel, and 
claim8 officer Acrlnp team director. 107th J h G Detachment.  L'S.AR, Ma) 1978 
to present. B . A . .  1966, M A  , 196s. and J.D.. 1869 Unlrerrit) of Illinois Member 
af the Bars a i  Illinoir and the Knmted States Court of !,lthfar) Appeal8 
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fought on April 19. 1 7 5 .  Reports of l iar  climes began u i t h  these 
engagements. Earl Perc?. the commander of the British relief force. 
asserted that some of the British so ld ie rs  at  Concord had been 
scalped b) the Americana.' .it the outset of this paper,  hauever.  It 
is propel. to define what a "uar crime" 1s 

\$'ithout ques tmi ,  much conduct that  would otheriviae be conoid- 
ered criminal is privileged for combatants. In this sense. a "war 
crime" is 2 contiadittion i n  terms since it is an act not allowed b? 
the l a m  of ~ a r  I t  is dear .  houerer ,  that the term does not extend 
t o  ever? act contrary to the l a w  of u n  

Traditianaily. iiar crimes have had an inteinational character. 
They hare generail! been committed by a member of the armed 

civilian nationals was almost alaays present.2 

It  should 2150 be noted that rhere are even offenses arguably cam 
trar) to the law of war committed betueen belligerents that  do not 
fulfill the traditional concept of war crimes. Though spies uere  

ed.  u e  do not regard them as nay criminals. Indeed, 
ng itself is not condemned as is demonstrated by the 
s a h o  return to their o u n  lines are not subJect to  

punishment a n  recapture. For this reason. spies wi1 not be dls 
cursed except as they may hare  committed other offenses. The of- 
fense of spying ia unique in that  the gravamen of the crime 1s not in  
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the activity proscribed and discouraged. but rather ~n being ap- 
p ~ e h e n d e d . ~  

11. VIOLATIOSS COMMITTED AGAIKST CIVILIANS 

The most frrequentiy occurring type of violation committed b? 
military forces during the Revolution consisted of offenses against 
the persons and property of civil ian inhabitants. The following entry 
in the orderly book of Brigadier General George Weedon af the 
American Army, dated 26 August 1777, a t  camp near U’iimington, 
Delaware, i s  typical: 

The Geni observes with the utmost coneern that not- 
withstanding his reoeated orders not to destrov fences or - .  
other property,  that  disgraceful practice is stili eon- 
tinued. He therefore Enjoins all the Officers once more as 
they should regard their o v n  reputation & that of the 
Soldiers to he always active in preventing it-The Officer 
of the Day will consider it as forming a part of his Duty to 
punish every Soldier who rhall either quit his rank on a 
march for the purpose of Pillaging, or when halted. dare 
to do it.  This order is to be read to the men every Satur- 
day, that they may no lonper plead ignorance as an ex- 
cuse for such Misconduct.‘ 

This order. which v a s  repeated b) General Weedon on 4 September 
of the same year with the assurance that the commander-in-chief 
would have no mercy on any offenders. was typical of those entered 
in orderly books by other commanders. Lieutenant Abraham Chit- 
tenden of the 7th Connecticut Regiment entered similar orders in 
the regimental orderly book for the dates af 21 August, 7 Sep- 
tember, and 18 September of 1776, while on the other side of the 
contest similar entries were being made by Generals Howe and 
Burgoyne and the loyalist General D e L a n ~ e y . ~  It LS highly sgnifi- 
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cant that  frequent repetition of these orders % a b  necessary. This 
was clearl! recognized by h j o r  General Muhienberg of the Conti- 
nental Arm). as shoan  b) the foiioning e n t q  

Officers should consider that  a repetition of orders 1 3  the 
highest reflection upon those who are the cause of it. An 
orderly book 1s a record in the hands of thousands of the 
transactions of the Army and consequently the disgrace 
of those whose insensibility of the obligations they are 
under and i iant of a m a d ?  emulation of tempei oblige the 
Commander-in-Chief t o  publish their misconduct b) re- 
peating his caiis upon them t o  discharge their dut) The 
General appeals to the understanding of every officer and 
earnestly recommends serious eonsu3eiation of these mat- 
ters. Their engagement with the public. their o n n  honor, 
and salvation of their country demand it 

This entry.  dated dune 7 ,  l i i i ,  was repeated a n  June 10 and June 
13. and frequently thereafter.' 

The commanders did not pas? these matters off nithout attention. 
Pre \en twe measures ivere taken. General FVashmgton's army is- 
sued a series of ordets designed to reduce offenses by. first. forbid- 
ding officers beiou field grade or  belox regimental commanders 
from issuing passes to enlisted men of ail ranks; second. forbidding 
noncommissioned officers from carrying arms except ii hen on dut ) ,  
third. punishing ail noncommissioned officers and soldiers found 
outside the limits of the camp without a pass, and fourth. caiiing the 
roii3 frequently.' 

In  Canada, General Phillips issued orders that patrols aere to be 
sent to the cantonments of the Sorei River to atop violent acts  
against the mhsbitanta.8 General DeLaneey issued orders that ~n his 
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bngade na officer or private wad to depart from camp or quarters 
without leave from the commanding officer.8 Lieutenant Chittenden 
noted in the orderly book of the 7th Connecticut Regiment that any 
piunderers found, of ivhaterer  regiment ,  were t o  be taken and 
whipped on the spat.'" And General H o w  of the 
dered that  the provost was to  be accompanied on 
executioner, and that the first person found tearing down a house or 
a fence was to  be hanged ni thout  waiting far  fur ther  proof by 
trial." 

The offenders continued theu  depredations despite the above. 
Exhortations were having little effect, and the armies found the 
punishments available through courts-martial more effective. 

American army offenders against the persona of civilians w r e  
dealt m t h  in much the same x a y  and n i th  the traditional punish- 
ments that  had been used in the British army. Thus, Lieutenant 
Oakly, convicted of beating over the head with a stick one Sally 
Patterson, an "inhabitant," x a s  sentenced to be cashiered for the 
offense and to hare  twenty dollars of his pay stopped far  damages to 
Sally Patterson (if so much was due himl.12 Frederick Roach, an 
artillery mattrars, had assaulted civilians on Long Island and in 
May 1776 xras sentenced to receive thirt>--nine laches on hie bare 
back.z3 Richard Perce and John Pillar, two men who had attempted 
to commit rape "upon a auld woman near four score," were sen- 
tenced to receive one hundred lashes and thirty-nine lashes respec- 
tively.14 A Sergeant Cain and a Private Davis, having demanded 
that a young woman who w a s  nursing a sick woman be given to 
them for immoral purposes, were sentenced to  receive fifty and one 
hundred lashea respectirelg, and Sergeant Cain U B S  to  be reduced 
to  the ranks.15 And one Dennis Mama was so rash as t o  contest his 

_ _  -. 
. . . .  . . . . . . . . . .  . .  . .  .- . _ .  
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guilt at  his court-martial for stealing a "handkff from a young girl. 
He was sentenced to receive seventyfire lashes far the crime of 
theft and taenty-five lashes for the offense of lying about it to the 
court. '5 

British soldiers conricted of similar cr imes fared morse as a 
whole. General Burgayne approved sentence, of  one thousand 
lashes each for two privates of the 47th Regiment convicted of rob- 
bing one Rlr. IViiliam Johnson.17 General Hove  appro\-ed d sentence 
of a thousand Iaahes for a private of the i9 th  Regiment convicted of 
haring beaten a Mrs. Moore of Boston "almost t o  her death."1a And 
General DeLancey approved a sentence for t w o  of his soldiers con- 
victed of robbery, murder,  and rape. to be "hanged and gibetted on 
the spot where the murder uas  committed ''Ig 

Offenses against property again reveal a general trend in ahieh 
British punishments ivere more severe. Although General Muhlen- 
berg entered in his orderly book that tu0 soldiers of General Sulli- 
van's division had been condemned and one actualir executed.2o and 
Colonel Israel Angel1 
battalion uab hanged 
hare been unusual. More typical were the sentence? received by 
Privates Heniy and Patterson. They were sentenced to run the 
gauntlet through a detachment of fifty men of the Brigade of Horse 
for plundering. . i lao typical u a s  the one hundred lashes given to  
Private Rice for the same offense.22 An artilierjman of the i t h  Con- 
necticut Regiment received thirty-nine lashes. ah i le  in the Deia- 
uare Regiment fire men received fifty laahea for plundering a civil- 
ian's house. Again,  one of t he  la t te r  was given an additional 
taenty-five lashes for lying to the court in  maintaining his inno- 
cence. The defendants \,-ere 2130 sentenced t o  lose half a month's 
pay. The money thus forfeited uas t o  be used for the benefit of the 
sick soldiers of the regiment.23 
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It i s  worth noting that milirary jurisdiction also extended to camp 
folloiiers. For example, Colonel Angeil ordered a soldier's wife. 
who w a s  apprehended for theft, to be drummed out of the regiment, 
using the regiment's drums and fifes, in much the same style as if 
she had been a soldier.24 

The British punishments ieem to have been more harsh. In  his 
journal, Major Andre reported that two British soldiers %ere exe- 
cuted at Lord Cornwallis' camp for plundering. General DeLance?- 
also approved. with clemenc), the sentences of four men who had 
left a redoubt to plunder a house. Three of them received five 
hundred lasher each, and the fourth \vas sentenced to death.26 The 
British sentences tended to be much hearier than the American 
punishments ~n noncapital eases 8s w l i ,  with the maximum number 
of American lashes rarely equallinp the lightest British numbers. 

In part this nas  probably due to the law opinion held bg the 
British offieere of their enlisted men. The Deputy Judge Advocate 
General of the  British army for Nor th  America la ter  wrote  a 
treatise on courts-martial, in xhich he found occasion to  comment 
on the quaiity of many British enlisted men: 

Too many among the lower r a n k  of the soldiery are, I am 
sorr) to  say, of rer5 exceptional character. owing chiefly 
to the modern method of recruiting our armies, by en- 
listing ever)- one who offers himself, provided he be of a 
certain make, age, and s ta ture ,  vithout paying the least 
attention t o  his former character and way of life, and 
sometimes by even draining the public goals of the king- 
dom. What  just ice  then can be expected from such 
wretches, who i n 1 1  scarcely punish others for crimes 
which. from being daily guilty of themselves-. they do not 
appear t o  regard as such? 

The British officer corps regarded its men as ungentlemanly crea- 
tures, held in control only by brutal discipline. For the durarion, 
Amencan ideas %ere of another mold. Many of the colonial soldiers 
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frequentl? been sol id citizens in their home communities. Thii  fac- 
tor alone is enough t o  account for much of the difference in punish- 
menti .  

One of t h e  difficulties faeed by eighteenth century commanders in  
controlling the practices of plundering and piliagin 
activities were not  ieailiiy distinguished from the 
of foraging The eighteenth century had made good 
ahowng respect for the property of enemy nationals Previousl) 
the standard viea  had been that e i e r y  citizen of the enem! State 
n a s  an enern), and that the propert) of e ~ e q  enemy was subject t o  
seizure By the time of the Reiolution. the doctrine had un 
a progressive development until the doctrine of contribution 
deleloped According t o  this doctrine, the poae r  conductin 

left without enough foi their  subsistence. In  response. orders >tiere 
~isuetl by the  Continental Army that no forage be taken except b) 
order of the forage master If formal piotection iva? given to spec)- 
Fled civilians by the  cornmisrary general of forage. the soldiers v ere 
to take no more from the person holding the iiratectian. Finail?. 
naming  a a s  given t h a t  msuits directed tu and abuse of c i ~ i l i a n r  
nere t o  be punmhed a i t h  the utmo-t severity At t h  
orders prescribed proper means of distributing the  
property properly taken from the enemy The proper 
taken t o  the commander and then posted far auction Once sold. the 
proceeds were to  be d iv ided  amonp the officers and men n h o  cap- 
tured i t .JY There v e r e  relntiveli standard procedures. used by ba!h 
d e s .  
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Unfortunately, the system did not work as w l l  in practice as it 
did in theory. Lieutenant yon Kraift,  a Hessian, has left an in- 
teresting account of his efforts to operate isithin the system. He 
appeared t o  have made some sense of it by observing that he and his 
men were not forbidden to get provisions, but were very strict ' 

admonished not to take anything from people a i thin their house 
He also noted that he had paid for what he had raken. Later. ha 
ever, he described having entered a house full of soldiers, and he 
made the obserration that he had taken only some milk and butter, 
but that he could h a w  taken much had he gone there with bad in- 
t e n t i o n ~ . ~ ~  

General DeLancey had some insight into the reasons for the dif- 
ficulties. He reported that four of hie men had received a sentence 
of a thousand lashes each for stealing two oxen and one coa-which 
General Clinton had generously reduced to fire hundred each. At 
the same time, General DeLaneey also published a notice that all 
the names of those who had participated in a recent expedition mto 
"Jersey" irere to be reported to the adjutant general 30 that they 
could receive their shares of the sale of the "rebel cattle," one dal- 
1ar.31 The proceeds of proper behaiior %ere simply not comparable 
to the gains from foraging for oneself. 

The mar also offered opportunities for some civilians to get the 
militar5- forces to carry out their private venpeance for them. 
George Rogers Clark. in his memoirs, noted that an hie arrival at 
Kaskaskia, he had been advised that one Jean Gabriel Cerre was 
"one of our most inveterate enemies." Clark realized that Cerre was 
an eminent man in the community. He suspected that most of his 
accusers w r e  in  debt to Cerre and that they desired to ruin him or 
at least escape payment of their debts to him. Thm assessment 
proved relatively accurate.32 

Not ail offenses against civilians involved their li\-es or propert?. 
Considerable consternation was caused by the alleged public inde- 
cency of the troops, In particular their habit of bathing in ponds 
often without great concern that the>- were in viea of the local 
women. Some had 'I. . . come out of the R a t e r  and run to the 
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Houses naked a i t h  a design to Insult and a o u n d  the modesty of 
female decency."33 The commander therefore ordered that guards 
be posted at the mill pond to  prevent the soldiers from bathing 
there. I t  v a s  made clear that  the bathing w s  not offensive. but 
rather the doing so in public places 3 4  A year later. honever. the 
guards had t o  be mared t o  Howell's Hill for the .-rime reason 
Whereter the army would go this problem seemed to arise 35  

Finall) there s e r e  instances in  ahich the Americans failed to 
shon. respect for the religion of civilian inhabitants. In  pai t iculai ,  
during the expedition into Canada some soldiers \I ere unable t o  con- 
tain their anti-Catholic sentiments. R'hile the Americans xere sol- 
iciting the friendship of the Canadianj. some of the troops partici- 
pated in festivities celebrating Guy Faakea  Day in u hieh an effigy 
of the pope 41s burned.36 During the expedition itself, actorcling to 
a British account, the Americans turned a convent into a hospital 
for wounded and then turned their attentions to the nuns them- 
selves. Anburey a s s e m  that it was more offenslie to their religion 
than to  their personal desrea :  he states that  ". . . . several of the 
nuns proxed capable of in same measure making up for the ravages 
of war by producing what may in the future become the strength 
and support of their ~ o u n t r i . " ~ '  The British. including i i r i t e r i  such 
ar Anburey, were  not always chantably disposed towards the reli- 
@on of their Canadian subjects. 

In general. towns were spared &om destruction in the absence of 
e c e s a q .  although fires occasionally did get out  of Control. 
apparently the case at Sea London. Connecticut, irhen 11 
ked by Benedict Amold's British forces. H o w e ~ e r ,  the 
forces did not feel that  they were  compelled t o  o b s e n e  

such restraints against Indian villages. 
expedition of 1 7 9  seemed to have had a 
tion of the Indian villages in older to 
operating out of them. Major Fogg noted at  the end of the cam- 
paign. ahieh had produced rery little actual fighting. that  '. . . the 
nests are d e a t r q e d  but the birds are stili 011 the wing."38 
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I t  v a s  in thia setting that militia forces under Colonel David Wil- 
liamson seized a community of approximately ninety Indians lvho 
had returned to the former Moraxian mimion communities After 
considering what to do with them for about three days, Colonel U'ii- 
liamson apparently left it t o  his men to decide what to do with them. 
All were massacred n i t h  the exception of t a o  boys who escaped. 
General Irvine reported the massacre to General Washington. Hon- 
ever. no report of any disciplinary proceedings was included, a, 
none had taken place.3s 

In a sense. the "Gnadenhuetten llassacre" i s  illustrative of a 
major element in many crimes. A racist motive may compel men 
a i t h  inadequate discipline to commit violations of the laws of war. 
Even though the Indiana inrolved here were apparently friendly 
and even Christian, the>- remained Indians--a people of another 
race. And Major Fogga' journal ihr t raKes that even educated men 
held uncharitable a t t i tudes toward the original inhabitants of 
America: 

Whether the God of nature ever designed that so noble a 
part of his creation should remain uncultivated. in conse- 
quence of an unprincipled and brutal part of it ,  i s  one of 
those arcana, )e t  hidden from human Intelligence. Hoa- 
ever, had I any influence in the councils of America, I 
should not think it an affront to the Divine will, t o  lay 
some effectual plan, either to cirilme, or totally extirpate, 
the race. Counting their friendship is not only a disagree- 
able task. but impracticable: and obtaining i t  is of no 
longer duration than while iue are in prosperity and the 
impending rod threatens their destruction. To s tarve 
them is equally impracticable for they feed on air and 
drink the morning dew.40 

111. BATTLEFIELD VIOLATIOKS 
Hostilities had not been long in progress before the two sides dis- 

covered that they had certain philosophical differences concerning 
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the proper manner of conducting n a y .  Some of the British s e r e  ai- 
fended by the American practice of picking officers ds targets.  They 
even accused the Americans of lurking in the woods to adsassinate 
individual officers such as General At the same time. the 
Brit ish \\ere also understandably upset by the fact tha t  some 
American units iiould pretend to surrender in order to pet iiithin 
close range. This violation aould normally be punished a n  the spot 
a i t h  some efimency by the su r i inng  ' ' v 1 ~ t i m s . " ~ ~  

However. reports a i  these iiaiatianr seem t o  be characteristic 
chiefly of the early part of the Y ~ Y .  The introduction of discipline 
in to  the Continental Arm) led t o  the elimination of mch an indi- 
vidualistic and ineffective approach to warfare. I t  should be noted 
that some complaints arose from a misunderstanding. iThen the 
Americans bombarded General Fraser'r funeral at  the Battle of 
Saratoga, the Biirirh i iere irked. In  fact. the Americans did not 
knoe u h a t  the event n a s  and ceased the bombardment as soon ar 
they were informed 

Americans were penerally n e w c o m e i ~  to the art  of war. If theii 
lapses of attention to  its laws a e ~ e  not t o  be fargiten.  they might in 
some cases have been understandable. Hon.ever. the  
professionals. and some of their violations were not so 
stood. One of the most frequent complaints of the A 
cerned the British practice a i  refusing t o  accept surrender. It i V d %  

recognized by the international Ian of the time that,  once an enemy 
had ceased t o  offer resistance, he could not rightfully be killed. and 
that quarter o a s  t o  be given t o  those surrendering." 

e m  to have forgotten this rule. 
Colonel Campbell demanded hn 

unconditional surrender and, on the garrison's refusal, gave order; 
to spare none. Fortunately, he was himself killed in the assault and 
hie successor. Colonel Tunbull. oiieered "good quarters  " These 
terms were accepted, although the Americans asserted that the) 
\\ere robbed immediately by the British troops. whom Tunbull could 
not restrain.  Clinton here asserts tha t  the British treated the 
Americans n i t h  great h ~ m a n i t y . ' ~  
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One of the most famous refusals to  accept a surrender was that  of 
Colonel Tarleton a t  the Battle of Waxhaws. The Americans were 
furious that  no quarter  had been given, and that ra ther  Tarleton 
had allowed his men to  slaughter a t  will until 113 Americans had 
been killed, 150 wounded. and only 63 c a p t ~ r e d . ' ~  Tarleton later 
attempted to put  himself in a better light b) ascribing the losses of 
the Americans to  the fact that many of his men had thought that he 
had been killed This supposedly stimulated them to a vindictive- 
ness not easily restrained. Howerer. in his ultimatum to Colonel 
Buford before the battle. Tarleton had warned that ,  if his terms 
s e r e  not accepted in their entiret?, ". . . the blood be upan your 
head."" Other British officers noted that the proportion of wounded 
was disproportionately small.48 

One of the most serious failures to accept a surrender occurred at  
Fort  Griswald, Connecticut. This fort was held by Americans under 
Colonel Ledyard through thiee assaults by British troops under 
General  Arnold. When t h e  Bri t ish entered the  fo r t ,  Colonel 
Ledyard at tempted to  surrender .  He delivered his sword to  a 
British officer who, according to  accounts, stabbed him with it, 
after which the slaughter continued. General Heath, who was not 
present, States that of the seventy to eighty men who were killed, 
only three were killed before the enemy had entered the fort and 
the garrison surrendered. 

Subsequent British explanations were that  resistance continued 
in one part  of the for t ,  and that a flagstaff had broken. causing the 
troops t o  think that a surrender was being made. When resistance 
continued, they were allegedly under the impression that  they were 
the  wctims of an American false surrender. 

General Heath does absol\e the troops to some degree. He argues 
that, during an assault, troops are worked up to a stare of fury and 
madness which IS not easily curtailed when the assaulted submit. In 
this way. he s ta tes ,  many are slain in a manner that  e001 bystanders 
uould call wanton and the perpetrators themselves would condemn 
nhen  the rage has subsided. This situation scarcely has a remedy, 
due to the nature of human passiona in warfare. I t  is noted that 
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none of the British explanations a e r e  made at  the time Fur ther .  
tame continued 111 one part of the fort xould not 
e surrendering in another part .  .A more plausible 
e lack of control over the troops 118s in the fact 

that  a number of their senior officer? a e r e  killed in the a s s n ~ l t  and 
the normal chain of command had been disrupted 4B 

A serious area of violations concerned firing on flags of truce Ob- 
nously thzs practice could hare ~'erious consequences. In  one iw 
stance at  the battle of Germantown, an .American lieutenant. Wil- 
liam Smith. vent forward t o  demand the surrender of the Chea 
house under  a flag of truce but i ias fatally shot notaithstanding 
Major .Andre's journal contains no  record of any disciplinary action 
taken because a i  this mfiaction.sO The Biitish also were vietimi of 
this practice a t  times Sir Hem? Clinton reports that  a h e n  a ship 
was sent a n h  a summons t o  surrender to Fort C o n a t ~ t u t m n .  11 was 
fired on by the rebels 

One problem with flags of truce nae that there were many private 
flags of truce under uhich private business might be conducted 
These w e r e  not  employed for communication be taeen  opposing 
commanders. Admiral R o d n q  of the British navy irequently com- 
pla~ned to his French counterparts of the abuse of these flags which 
allowed the enemy to obeerr-e the disposition?. He even went  eo far 
as t o  desci ibe the practice as treasonable .At last, General De- 
Bouille, the French commander. agreed that "I shall send no  more 
In the future the interpreters of our sentiments shall be our c i i i i ~  

" O " . " ~ 2  

Perhapa the most famous actual punishment of a violation of a flap 
of truce was that  of Major Andre, who had come t o  IV'eat Paint to 
negotiate uith General Arnold ior the surrender of the place to t h e  
British. This would hare been treasonable of Arnold. Although it 
was initially characterized as a violation of the flag of t ruce,  in fact 
the cour t  of in uirv which condemned Andre did not find i t  to hare 
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been one. The basis for this conclusion was that Andre had come on 
share from the Vulture "in a private and secret manner,''s3 

IV. VIOLATIOSS AGAISST PRISONERS OF WAR 
By the middle of the eighteenth century, a consensus concerning 

the rights of and obligations tonard  prisoners of mar >\as rea- 
sonably well developed. Priaoners were not to be killed under any 
circumstances, with the exception of persons properly adjudged to 
he war criminals. Although prisoners could be secured to the extent 
necessary. they were to be treated kindly. and harsh treatment was 
forbidden. The custom was i ve l l  established that officers were to be 
ailowed release on parole so that they could pass the time of their 
imprisonment in comfortable cireumetancee. The capturing power 
could rest as secure of them as if it had detained them 1 t ~ e l f . ~ ~  

If a cwil war ivere  to produce two independent parties, the better 
view vas  that the rules of war applied between them.js Far this 
reason, it was to the advantage of the United States to treat Bntiah 
prisoners a, prisoners of war. for by so doing i t  extended its cred- 
ibility as a sovereign. 

British polici an that  point n a s  conapicuous by i ts  absence. 
Treatment of captured Americans varied among individual com- 
mander; from extension of full rights as prisoners of uar ,  to re- 
yarding them as perpetrators of domestic disorder. Ethan Allen en- 
countered this phenomenon. On being taken prisoner he was alter- 
nately confined in irons on board ship, then treated as a gentleman. 
Dming the latter phase he U B L  even invited by Captain Littlejohn 
of the British forces to serve as  his second in a duel. Allen e r p e n -  
enced alternation between treatment as a gentleman and treatment 
as a common criminal literally across the ocean and back, as he was 
sent to  England and hack encountering a different regime each time 
his custody changed handa.je 

noted that the British observed fhsf Allen s militia had replaced him u i f h  Seth 
Warner when electing afflceri and a l i a  that h e  had been considered b) N e r  York 
as mn outlam during the land tmer  diipufei cmcernmp the 'Hampshire Grants ' 
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British commanders generally were left to 
eone? they felt necessary to  justi 
r Gu! Carleton. far example. ioun 
p under the proper authority of the colony, he could 

appl) the rules. He a e n t  so far as t o  parole enlisted prisoners a? 
uel i .  a practice ivhich the Americans would not allmi for other rea- 
sons If the British pasture seema uncoordinated and inconsistent, 
it should be remembered that the British nar effort in general vas  
one in which a unified authority over  the army and navy scarcely 
existed. Even nithin the arm) itrelf. General Burgoyne nouid be 
trapped eventually because no one bothered to order General H o w  
to cooperate with him. 

Commanders of the British army did take pains t o  issue proper 
structions t o  their farcea to treat  earrectl? persons offering t o  

urrender General Burgoyne forbade molestation 01 stealing from 
ueh persons. General DeLancey ordered that prisoners a w e  t o  be 

respected not  only concerning t h e u  persons but also their effects. 
At the dame time he found it necesaaq to  offer a reward of t w o  
guineas to anyone who \\auld bring t o  light the person guilty of pil- 
fering t h e  pockets of a It was apparent that at  the point 
a i  capture. the prisoner was in substantial danger. Ethan Allen aa- 
aerted that  the Indians with the Brltlah that captured him had tried 
to kill him. Other prisoners reported that their extra clothes w w e  
t aken ,  or tha t  some of the capturing soldiers had urged their  
slaughter, or that  the) were farced into cold neathey half-dreaaed 
and forced to watch their houses burned. 

A Frenchman noted nilthout disgust that  hi 
British vessel. and that.  thinking it d spy ship. the captain of the 
French ship " .  , , by means of fifty lashes. 01- a severe cudgel- 
ling. , extorted the truth from the captain.''jB The British nere 
obrioual) n o t  the only par ty  to  the conflict capable of rnlsbehawoi. 
Archibald Robertson. horrever. reported that hostilities often did 
cease properly. and that irithin ten minutes of the fighting, He$- 
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sians, guards, and rebels were seen together drinking the rum 
found on the "rebel" works about the fort.e0 

In general, officers expected and received paroles. Such paroles 
vere within specified limits and usually were to exempt military 
works from their limits.8' Paroles were not always limited to areas 
within the line8 af the captunng parties. It was not uncommon for a 
prisoner to go home on parole and to remain there until notified 
la ter  that he had been exchanged. Generally, officers on parole 
made their own lodging arrangements with the cement of the au- 
thorities.B2 

For enlisted men, the situation was not so fortunate. They u e r e  
usually confined. Most of the American officers believed that en- 
listed prisoners in the hands of the British were poorly fed, badly 
clothed, and destitute of proper fuel m cold weather.83 Often too 
many persans were confined in inadequate space. Objection was 
made to quartering prisoners of war in the public jails. where they 
were not on all occarion6 properly separated from common crimi- 
"a.lS.64 

Prison ships employed by the British were universally eon- 
demned, though it should be mentioned that these were not perma- 
nent quarters. Also, in Nen York, where the "infamous" ship "Jer- 
sey" *as operated, lodgings had been somewhat Scarce Since the 
fire which destroyed much of the city follou4ng the British accupa- 
tion.6s 

Private subscriptions were taken up for the benefit of prisoners 
and were used to  supply clothing, food, and bedding far them. How- 
ever, certain prisoner accounts mention that some prisoners sold 
the clothes that had been purchased for them.66 Prisoners could oc- 

eYA Robertson. s u p r a  note 48, st 112 

"I F o , d .  O r d i r l a  B o o k s  o f t h e  Ameriro?i R e ~ o l u ~ i o n  13 11880) 
#'A G r o y d o n .  ~ % p m  note 69, at  269-309 A L r g g r l l .  ~ i i p i a  nore 44. 81 22-24, J 
Filch. The 6 e u  York Dmry  of Lzeufernrf J a h e 2  Fitah 90 (19711 

" J  Blafclifo?d, T h e  Sarrali i lr  o f J o h n  Blat ihford 10 11871). J Filch.  d u p , o  note 
62, ai  89; and 4 Leygrft. s u p i a  note 44, at  24 
6 s J  Fitah. s u p r a  note 62 sf 54: J Blafchfmd.  m p z u  note 64, a t  M .  0 B a r r k ,  
3 - e ~  Y a r k  C ty D u n n g  ihr War f o r  i n d r p s i t d r n r i  81-82 (1931) 
"J Filch ~ u p r a  note 62. at 83,  C H e r b e r t .  dupio nafs $9 st 25. lo8 

Giaydor. aupre note 59 at 232 
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easionally work, and some earned reasonabl) good vagea. as well as 
the elyayment of ivorking "aithout" the 

Still, on the whole, conditions !\ere bad enough for the Americans 
that the officer prisoners felt it necessary to protest to General 
H o w  He in turn proposed that the best relief would be to ex- 
change prisoners--a goal that  held definite military advantage for 
him.e8 The American Commissary of Prisoners, Eliaa Boudmat, did 
visit the prisoners in  British hands. He took complaints to General 
Robertson, who promised to take remedial action and U B E  able t o  
satisfy Mr Boudinot in that 

Kot all the complaints regarding prisoner treatment were \ d i d  
Several of the allegations made in an affidavit by Lieutenant Traup 
are easily a n w e r e d .  His charge that Captain Davis of the Mentoi 
was overcharging prisoners a t  the rate of fifteen coppers for a loaf 
seems met  by accounts indicating that fifteen copper8 vas the price 
of bread in S e a  York. Likeniie.  his assertion that prisoners could 
not  be visited or given food is clearly false. as Lieutenant Fitch in 
fact did i isi t  them, ahereas Lieutenant Troup does not assert in his 
affidavit that he even tried t o  io 

Although the British probably could have done more to secure 
health) living conditions for their prisoners, it is 8160 clear that  part 
of the problem rested with the Congress. The .Ameman Congreas 
had chosen to maintain a n  army based on short-term enlistments. 
Therefore, when exchanged. the British solider would return to his 
forces for du t ) .  while the American's enlietment i iould h a w  en- 
pired. I t  was therefore to American advantage not to exchange en- 
listed prisoners." 

Treatment of the sick and wounded seems to have varied. Rhile 
Archibald Robertson reporred that after the Battle of Brandyiiine 
the American wounded had been furnished with their own surgeons 
to attend them. Tarleton at  the Waxhans simply paroled them. and 
it is unclear that  medical attention vas fully provided.'z Charles 
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Herbert found that hospital treatment was extremely kind a h e n  he 
had smallpox xhile he nas a British prisoner. He  mentions that the 
British even attempted to avoid further spread of the disease by 
innocularion of those prisoners \tho had not already had it.  H o w  
ever, he later reported that the death of the chief doctor would not 
worsen things, 80 i t  is clear that the quality af treatment varied 
with time and place.73 

Prisoners of war aceas~onally could commit an offense pmuliar to 
themselves by violating their paroles. Lieutenant Fitch reported 
that tlio prisoners admitted t o  parole had escaped. They were cap- 
tured and confined by General Washington prior to being returned. 
Washington condemned parole violation, which resulted from the 
want of money and supplies in too many cases. In  fact, i t  frequently 
resulted from another cause also: there were not many actually 
punished for violating parole. Lieutenant Fitch reported that one 
Ensign Hender, who had escaped irhile on parole, had returned and 
had again been admitted to p a r ~ l e . ' ~  Lemuel Roberta was with a 
group that escaped but was recaptured. At this time. they told their 
British "hosts" that they were not officers and, therefore, not bound 
by their paroles. The British commander considered that nothing 
criminal had been done, and he admitted them t o  parole again on 
their personal word of honor, a8 opposed to that of officers, not to 
escape until spring. After  spring, all his companions again es- 
caped." 

Since there was much criticism of British treatment of their pris- 
oners of war. i t  1% perhaps useful to consider t v o  of the men in- 
volved. Without doubt, the sharpest invectives were heaped on 
Proroat Marshal Cunningham and on the Commissary of Prisoners, 
Joshua Loring. Ethan Allen described Cunningham as the greatest 
rased of nhom the British army could boast, except for Loring, 
whom he described a3 a monster whom hell itself was anxious to 
de~~our.70 

Perhaps the most famous description of Loring was that rendered 
by Thomas Jones. 

A Commissary of Prisoners waa therefore appointed, and 
one Joshua Loring, a Bostonian, was commissioned to the 
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office, irith a guinea a day and rations of ail kinds. for 
hlmself and family. In his appointment there x a i  reeip- 
rocit). Joshua had a handsome iiife. The General, Sir 
William Hove. \,\as fond of her. Joshua made no obJec- 
tions He fingered the cash, the General enjoyed madam 
Everybody supposing the ne\t campaign . . ivauid put a 
final period t o  the rebellion, Loring a a e  determined to 
make the most of his commission. and by appropriating to  
his own use nearly two-thirds of the rations allowed to  
the prisoners, he actually s t a n e d  to death about 300 of 
the poor wretches before an exchange took place, irhich 
a a e  not till Februar).  l i i i .  . ." 

82 

It may he remarked that ahi le  Laring not totally attentive to 
all aspects of his business, some of Judge Jones' remarks may be 
overstating the ease. Firs t .  housing v a s  short m S e w  York and 
some of the discomforts were not his fault. The delay in making 
exchanges was due t o  the Congressional desiie not to  be harmed by 
its short enlistment policy 

Finally. there are accounts that present a different picture of 
Loring. Lieutenant Fitch, a sober observer. noted that Laring a l ~  
lowed Lieutenant Giilet to live with friends uhile he was sick and 
even lifted the reguiations to allair t 8 o  sergeants to  take up quar- 
ters with the officers. Fitch observed that Loring treated the offi- 
cers with courtesy and consideration. It is aiao worth noting that 
Fiteh's diary \\as written with ar i t ing materials ailowed him by 
Loring.'B Eliae Baudinat, aiioiiing Loring to ha\e been c i n i ,  did 
make an investigation of the allegations of prisoner mistreatment. 
Though his account references many reports of the cruelty of the 
Provost Marshal Cunningham. none of the complaints mentioned 
LOll"g.'s 

Cunningham doer not seem to hare  as much t o  be said for him 
However, it should be noted that the same i l l  fortune h i t h  which 
Amencan prisonera were met %as likely also to befall regular sol- 
diers in the British army. For years after. senior British officers 
s e r e  paid aliovances for food and clothing for their men, and man? 
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illicit gains were made by them through pocketing money instead of 
providing the full issue of food or clothing.8o 

Military justice, then as noiu, was the proper means of correcting 
abuses against prisoners of war. And in fact it did function piaperly 
a t  leaat on one occasion. Joiiah Hollister reported in his journal that 
a tory captain named McGulpin took command of prisoners at Cote 
Du Lac in February 1782. Captain HcGulpin proceeded to beat the 
prisoners and kept them confined in a cold ash house with no food, 
drink, or heat .  Even complaints of the  sergeant of the guard 
brought na relief. Honever, the surgeon, a Doctor Connor, exam- 
ined a prisoner b? the name of Allbright who had been beaten. 
looked into the whole affair, and then reported it to the commanding 
general. Tnal  by court-martial then followd and Captain McGulpin 
was found guilty and 

4 serious incident involving American mistreatment of captured 
troops from General Burguyne's army came to light in January l i78 
when an American officer, Colonel David Henley, nas  charged w t h  
intentional murder of one of the prisoners. General Burgoyne de- 
manded in a letter of 9 January l i i 8  that Colonel Henley be tried 
for the offense. A court of inquiry was convened and recommended 
that a court-martial be convened t o  consider the charges. Lieuten- 
ant Colonel Tudor acted as the judge advocate irhile General Bur- 
goyne iras allowed to act as a prosecutor Colonel Henley was ae- 
quitted of the charges and restored to his former duties.B2 

Perhaps the most glaring case of mistreatment of a prisoner of 
ivar involved an American held by British loyalists, Joshua Huddy. 
Huddy \vas one of three prisoners taken charge of b y  Captain 
Richard Liomncot t .  a ComDanv commander of the  Associated .. . "  
L o y a l i s t s ,  for  t h e  s t a t e d  p u r p o s e  of exchanging  t h e m  for  
American-held prisonera in Xilonmauth County, N e w  Jersey. Rather 
than b a n g  exchanged, Huddy was hanged there by the Associated 

'*R Heath.  a z p a  note 49. ar 137.18 Colonel  X ~ l l ~ ~ m  Tudor.  1750-1319, * a >  t he  
Sirit judge adiocafe general of t h o  Cmted Statec Army. He held tha t  post  from 29 
Jul?  1775 until 10 April 1777 The Henle)  (also spelled H < , z ~ ' i j )  court m a i t i d  \\a8 
his most celebrated east  For bries i k e f e h e i  of Colonel Tudor'? life, B I C  22  Mil L 
Re,, 111 11963). C S D i p  f o f  A i m g  T h e  A r m y  L a u y r i  1 H i r t o r v  01 f k r  J u d g e  
Adcocnie G m r n l  I Ca ip r  1175.1975. a t  i 11975) 
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Loyalists under Lippincott. Upon the news of his death.  General 
Washington warned the British commander. Sir Hem? Clinton. that  
he uould retaliate by hanging a British officer of equal rank unless 
the murderer va t  delivered to him unconditionally 

A drawing of lots n a s  held and the officer selected \\ab Lieuten- 
ant A s g i l l  of the Guards. This left General Washington in  a difficult 
position since Lieutenant Asgill had been included in the protections 
of the capitulation at  Yorktoun and vas not legally available for 
reprisal After a long delay, Asgill's mother managed to persuade 
the French government to intervene. The request of the French 
that Asgill be spared was granted. to the relief of all concerned. In  
the meantime, the British commander. General Clinton. had passed 
the case along to his succe~sor.  General Car le tms3 

Lippincott uas referred to trial by Carleton and p a s  acquitted 
However. the court's acquittal \<as baaed upon the fact that  he had 
been falloning the orders of \Villiam Franklin, the royal governor of 
S e w  Jersey, President of the Board of Associated Loyalists, and 
natural son of Benjamin Franklin.84 Carleton took action to dissolve 
the Associated Loyalists and issued further orders to  prevent a rep- 
etition of the affair.8s The .imericanz, though not aienging Huddy. 
did at  least gain the assurance that future incidents would not 
OCCUI(. General Heath ascribed this E U C C ~ E S  to General Washington's 
firmness and willingness to use reprisals. a, wel l  as t o  General 
Carleton's natural disposition TO treat  prisoners 

One other aspect of the case is Important. the relationship  be^ 
tween lack of discipline and the commidaion of s a l '  crimes. At his 
trial, Captain Lippincott presented the defense that he ,\as in fact 
not a soldier at all, and that there w s .  therefore. no military juris- 
diction over him, a rather surprising defense uhich. judging from 
the final Xerdict. U I E  rejected by the court-martial. But the mere 
use of such a defense does suggest a lack of discipline. 
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V. COMMIAKD RESPONSIBILITY FOR JVAR CRIMES 

The Lippincott verdict suggest that the concept of command ye- 

aponsibility for war crimes uas developing. If Lippincott were not 
be accountable because he acted under the orders of Governor 
Franklin, then it A o d d  logieally follow that  Governor Franklin 
should have been held responsible But Governor Franklin was in 
England and not available for trial of the isme. The most serious 
attempt during the Revolution to hold a commander responsible for 
the acts of persons acting under his direction arose in another case. 
This was the ease of Lieutenant Governor Henry Hamilton. during 
the Indian warfare on  the frontiers. 

The use of Indians as a supplementary force VBL justified on 
grounds of expediency.8' The military opinion of their value was not 
high. They were viewed as necessary only because the other aide 
would athenvise use them, but their loyalty was considered unpre- 
dictable. In general it was believed that they nould remain loyal 
only as long as present8 were heaped upon them, and no longer.8B 
British commanders did attempt to give directions to the Indiana to 
conform m t h  civilized concepts of narfare. but even the British 
were somewhat surprised whenever they actualli- conducted them- 
selve3 properly.89 

The Indians a w e  allowed to take scalps on the theory that ,  ac- 
cording to their CuStoms, this was not dishonoring the fallen,s0 and 
that to enforce civilized requirements on them uas  inviting them to 

General Carleton. recognizing that Indians could not be 
controlled. m i s t e d  that the> be used only far "defensive purposes. 
lest the innocent suffer a i t h  the guilty.'' The mere attempt to con- 
trol the Indians carried with it the connotation that one might be 
responsible for their actions. 

In September 1776, Lieutenant Governor Henry Hamilton had 
suggested that the employment of Indians along the frontiers of 
Virginia and Pennsylvania could weaken the main American arm!- by 
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requiring i t  to withdraw forces to meet this danger. Lord Germain 
appi'aved. and the conduct of affairs at Detroit ><as left to  the judg- 
ment of Hamilton. \tho was believed to have had O Y ~ Y  a thousand 
aar r iors  ready t o  o~e r i lun  the irontiera. 

In fames .  t o  Hamilton, I t  must be allowed that  the war parties 
n e w  instructed to act humanels. But valid mitw1sm-E w r e  forth- 
coming. including many from British affic~ala other than Carleton. 
Chatham criticized the policy in the House of Lords, mhile Lieuten- 
ant Governor Abbot pointed out that  the Indians nould not attack 
people in  arms, but rather the isolated, inoffensive families who 
Fought til stay out  of trouble. but n h o  aauld be eaa) targets.  I t  
does ceem that price; o e r e  paid far scalps and certainly the A m e r i ~  
cans believed that  Hamilton had done 50. 

But  it seems also that much of the reputation that Hamilton  en^ 

joyed arose not from n h a t  he r i d  but rather from nhat  he did  not 
do. Far example. Uajar  de Peyster. u h a  succeeded to the command 
at Detroit. also paid for scalps. but paid more for living priaaners 
than for scalps Captain Bird, a leader of British and Indian farcea. 
x a s  known to hare  offered the IVp.ndotte: four hundred dollat; If 
they u-odd spare cine prisoner. In many respects it seems tha! the 
failure of Hamilton to p ronde  positive incent ive> for the Indians to 
a \ o d  atiocitiei n a s  the element that  separated him from the nthrr 
commanilerr.@2 

Lieutenant Governor Hamilton fell into Amencan hands ohen  
Colonel George Rogerr Clark captured his garneon a t  Vincennes 
after a short engagement during ahich Clark's inen put  to death 
some captured Indian allies of the British in sight of the garrison.J3 
In  \ i e w  of the later importance of the terms of the capitulation. it 1s 
northnhile t o  examine the negatiatiana leading t o  the capituiatiun. 
Hamilton suggested term; ahich \\ere rejected b! Clark The? dif- 
fered from the eventual terms Iarpel! in that  the? uuuld h a i e  al- 
lowed for the troops of t h e  parriaan t o  retain their a ~ m i .  though 
they a d d  be canridered piisoneis of war 

.it a meeting of the m a l  commanders. Clark insi.ted 011 dn  UP^ 

conditional surrender. SO that lie o a u l d  be pririleged to do a i t h  
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those of the garrison whom he considered responsible for Indian ex- 
cesses as he wished This was a debatable proposition of lair in it. 
self. Hamilton refused to surrender without honorable terms, and 
Clark, apparently impressed. suggested that he would give it some 
thought and send by a flag of truce a proposal such as that which 
Hamilton i\-as still requesting. Clark canaulted with his officers, and 
offered the terms eventually agreed on, under i\-hich the garrison 
mere deemed prisoners of i ~ a r .  Hamiltan accepted and the fort was 
surrendered on 26 Februarb l i i9 .  Clark added to  his account that 
Hamilton had made a favorable impression on all the Americans. 
and never behaved other than as an officer and gentleman should in 
his situation during the time he was with Clark's farces.s4 

Hamilton and four other officers w r e  taken to Williamsburg cia 
Richmond. At Richmond, Hamilton was informed that by order of 
Governor Jefferson. he was being confined in irons. Hamilton iias 
speedily handcuffed for the j o u r n q  to Williamsburg. 

On 16 June 1779, Hamilton \\-as indicted by the Commonwealth of 
Virginia for the crimes committed by the Indians in making war on 
noncombatants, I t  was alleged that he had given payments for 
scalps, but not for live prisonera. He was also accused of having 
mistreated one John Dodge.gs Hamilton was confined in the public 
jail, in the same quarters a3 cnminals. Notwithstanding his com- 
plaint that he was denied ar i t ing materials, he managed to write to 
the lieutenant governor of Virginia. Shortly af teruards  others 
began to also take an interest in his 

Major General Phillips. a British officer touring Virginia on 
parole. and a good friend of Jefferson. interceded with Jefferson by 
letter of 5 July l i 7 9 .  Phillips raised two matters :  Pirat .  if  the 
treatment were a retaliation for the treatment given to American 
priaoners. It was a matter proper for the nation a t  large and possi- 
bly the Congress, rather than for Virginia. Seeand, Hamilton had 
surrendered subject LO terms which had assured him that he would 
be treated as a pnsoner of ivar.s7 

Jefferson seems t o  have taken some note of this letter, for he 
wrote to Washington on 17 July that Phillips had raised the point of 
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the protections of the capitulatimSB To Sir Gu? Carleton. on  the 
22d of the same month, he !%rote a long reply stating that his treat- 
ment of Hamilton nas justified as a reprisai for the treatment of 
American officers, including Colonel Ethan Allen.  Becoming legalis- 
tic. he asserted that the term? of the coni-ention provided that the 
garrison nould be prisoners of nar .  but said nothing about their 

Meanwhile. Hamilton continued to protest his treat- 
ment and to assert hie 

By this time. W'aahingtan. a h a  at  first had acquiesced in t h e  
treatment of Hamilton. i ~ a s  having iecond thoughts On 6 Augu?t 
1779 he wrote t o  Jefferson, "This subject. on mole mature conaid- 
eration. appears to be involved in greatel difficulty than I ap- 
prehended." He stated that the concensus of the general officers 
i i a ~  that  the tyeatment of Hamilton as a criminal after the capitula- 
tion w.s improper lo' 

By 13 September Karhington had additional cause for concern, ad  
Commissary Loring had notified the American Commissary of Pris- 
oners that the British intended t o  retaliate if Hamilton's treatment 
u a i  not modified. He also advised Jefferson that the Virginia offi- 
cers in captivity, the most Ilkel? targets for repneala. urged elem- 
ency for Hamilton.1o2 

Theie uamings  had their effect, and Jefferson tendered a parole 
to Hamilton on 9 October 1779. Hoiverer, Hamilton refuaed to sign 
i t ,  as he nauld have been obligated to  submit all his correspondence 
TO the County Lieutenant of Hanover Count)- for inspection. As a 
further condition of the palole, he would not ha \e  been able t o  do or 
say anything tu the prejudice of the United States.  Because of thm 
latter condition. Hamilton regarded the offered parole as a dmice to 
entrap him. The terms iiould hare  been impoasible for him t o   ab^ 

P 3 1 d  , AI 40-11 
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serve in all particulars. and the inspection uould have provided evi- 
dence of breach of parole ~ a n d i t i o n s . ' ~ ~  

Hamilton thereafter endured a winter in jail, though at k a r t  he 
and his companions were moved to an upper room in the jail. In 
April two of his companions escaped. A third committed suicide in 
June. Hamilton himaelf had been ill frequently in his confinement, 
and eventually was offered a parole without the offending language. 
which he accepted. Under the terms of this parole he returned to 
the British lines in Neu York His exchange officiall) took place not 
long afterwards. on 4 March lZl.104 With this occurrence, the 
episode may be considered to have ended. 

It is noteworth) that the language of the indictment held that the 
acts of the Indians were the acta of Hamilton. He !\as considered 
peramall) liable for the acts of subordinates. Leis modern in ap- 
pearance was the fact that the board in pasring Ita indictment con- 
sidered indictment done a sufficient basis for punishment. It was 
considered unnecessary to hold an actual trial at which he could eon- 
t a t  his guilt. iihieh more than once he declared himself able t o  do. 
Since no trial was ever held, the "verdict" of history as t o  his guilt 
or innocence has remained inconclusive. 

VI. CONCLUSIOS 
At the time of the Amencan Revolution, the law regarding the 

conduct of armed forces was becoming remarkably well defined. 
Custom had defined the proper treatment of prisoners of war, nhile 
the proper conduct of forcer towards the civilian population a a s  also 
becoming  ell defined. In fact, bath these subjects were becoming 
almost as w l l  defined as the rules of battle themselves. Even the 
principle of personal accountability of commanders for the acts of 
subordinates had appeared. However. other doctrines which are 
rejected today, such as the defense of following orders, were still 
obeeri-ed t o  lome eLtent 

It i i a i  in the mechanics of administering justice t o  the offenders 
that the :?stem may be seen to have operated i\ith least efficiency. 
Where military advantage coincided with enforeemem such as 

lo3G C ' o r i  i ' p l n  nore 92 a: 201-203 
.O'ld at  203 207 
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punishmenr of militat) peisannel gullty of offenses again.st the 
civilian population, punishments f requent ly  accompanied the  
crimes W'here. hoeever ,  the adi-antaee a a s  not so eaailv o p t -  . .  
ceivecl. such as in the trearmenr of prisonerr of ii-a?, nolation. were 
lees efficiently punished. 

Unfortunately. too often the threat of reprisals secured rerpect 
for the rules of war. Hov ever, man) officers of good character, such 
a i  General Carletan. nere reasonably successful m carrvine out  
their dunes in accoidance a i t h  the lauc of ivar 

The causes of these offenses are much t o o  complex t o  admlt of 
hasty generalizations Economic motlies were one factor. and  per- 
dona1 antagonisms ma) have been another. But a inan o f  l a h ,  Judge 
Jones. suggested rhat the lack of discipline v a s  a prominent factor 
when he arilte that  " . . . a n  indiscriminate un 
not anl? countenanced. but publicly and openly encouraged. and 
that officers participated n i th  their men. The effeers. again aceard- 
ing t o  Jones. were that no c~nei l ia t ion could possibly be attained 
short of conquest, ii hich almost all practical people of the time rec- 
ognized as being impossible The war crime? had, in Jones' opinion. 
contributed matellally t o  the defeat of Great Bnrain.105 

If there IS a lesson to be learned from that \\ai.. I t  1s rhat at- 
rocities were counterproducr11e. This l esson  had been taught t o  
many by the time the peace treaty signed at Paris in 1783 officiall) 
put an end to the iiar crimes proceeding; gmiimg out of  the con- 
flKt 



BOOK REVIEW: 

JCST AYD LLSJCST WARS: TWO VIEWS 

Michael Waizer. J u s t  a n d  Unjvst  Ram' S e w  York Basic Books, 
h e . ,  1977. Pp. xx, 861. Index. Cost: $15.00 

The subtitle of Pmfessor. Walier's  book id.  "A .Ilorai 
Argument with  Hisloricnf Z1hrti.a 
produce  saeh  n book ' 9  ee~tain to 
We a r e  f o r t u n a t e  io h a v i n g  t h e  
p l e i n e d a r y  ~ L O ~ ~ I L S  of th ts  book. 

J u s t  arid Cvjust  !Vats  ia a thoughtful and thought-provoking 
book about xar  and war making. Devised a i  a "moral argument 
Kith historical illustrations," It nonetheless make, interest ing 

'Michael Walzer i d  a professor of goicmmen: at  H a n a r d  Cnwersiry. Cambridge. 
Yawachusettr  
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reading for laayers  as well as philosophers Profeiaor II-alzer cov- 
ers many historical cases in his examination of the morality of n u  
and Wdr making. but concedes that his anti-Vietnam a a r  sent iment> 
!,ere the catalyst for his book And perhaps his book should be 
judged in part  upon his analysis a i  t h a t  iiar and the n a )  it war 
fought. 

Professor Jt'dzer 1nirial1)- rejects the leyitimacy of the American 
presence in Vietnam. He consider5 unsatisfactor) any d a m  that the 
United States actions were those of counter-intervention to meet 
large scale t e r m r i m  because the Saigon regime IYBP. in effect, un- 
deserving of such help. He perceives the conflict as a c i v i l  a a r  in 
x hich the United Stares became increasingly involved until "finally 

an  uar.  fought for American purposes, in  someone 

Certainly Professor. Walzer's n e i i  of the Vietnam uar  is subject 
t o  some dispute: depending upon A h a t  set of his tor ied circum- 
stances one accepts our role in  Vietnam becomes "paod" or "bad." 
Suffice it t o  sa) that Professor Walzer opts far the latter and ulti- 
mately concludes that the United States engaged in unjustified in- 
tervention in Vietnam, morally becoming the aggressor in that  a a i  

One need not agree v i t h  Professor ffalzer that  the United Stater 
a a s  morally a rong  in Its Vietnam u a r  policies t o  recognize genuine 
issues of moral legitimacy in the conduct of that  war. During the 
Vietnam conflict there mere many prosecutions for so-called war 
crimes. I t  c a n m t  be fairly said that the United States as a matter of 
policy ignored immoral conduct on the parr of its soldiers. Yet Pro- 
fessor FValzer a l lows his anri-Vietnam \vat sentiments to interfere 
n i t h  otheralae persuasiLe historical cases illustrating hii  broader 
themes of right and arong 

The My La, massacre IS the best knaun example of moral miscon- 
duct in the VIetndm conflict. In spite of the notorlet? of the incident 
and the publicity suirounding the courts-martial a f a  number of sol- 
diers involved. Professor ITalzer makes some obvious historical 
misitatementb. t o  nit: "The army's judicial system singled him 
(Calk?) out for blame and punishment, though he  claimed he was 
only doing what hledina had ordered him to  do The enlisted men 
i iho did what Cailey ordered rhem to d o  were never eharped."? 
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"The army's judicial system" did not place responsibility for Yy 
La1 on Calley'r head alone. Commanders, not judicial officials, exer- 
cise prosecutorid discretion a i  t o  cases.3 Ralzer's seeming aecept- 
ance of a Calleg scapegoat theory ir unfortunate because there is a 
moral iesson to be learned from the fact that the My Lai massacre 
was thoroughly investigated and those responsible who \%ere sub- 
ject to military jurisdiction prosecuted. That is, the L'nited States 
Army doer not condone the commission of i\ar crimes, even if com- 
mitted by its own soldiers in the cauldron of a guerilla war 

Ju r i  nm' Li?Jxst Ii'a,e as a nhale cannot, of course, be deemed 
critically deficient because of failings of particular facts with respect 
to the Vietnam conflict. Indeed, given Professor Ralzer's hiaa, 
xhich to his credit he places hefore the reader in his preface. hie 
book has much t o  say about what i s  morally right and wrong about 
W.E and war making. While one may not  always agree with Profea- 
aor Walzer's conclusions, his examples are well d r a w  and his style 
pleasantly conversational and not overargumentative. All in all, 
Just  and r~)z is l  i i ' a i ~  should be read and reflected upon; its subject 
is that important. 

. _  
commander? r o l e  
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The basic point of Professor \\-alzer'. book is that  a perron m 
make moral judgments about the legalit) or lliegaln? of war Thi 
valid, and something me may in t he  midst of arguments over Iega 
wbtietles sometimes tend to  forget. However. it seems that Prafer- 
soi' M'alzer moves too  easily from one point of riru considering a 
war to he legal. t o  another considering a war to he illegal. and once 
the  decision is made there i8 too clearly a right and a nrong side 

I la joi  Cooper ha; already mentioned Professor \Va lze~ 'a  percep- 
hat he called the "American" n a y  in Vietnam trar ~llega: 
This may be underrtandable. bur it is only one of man?  

a n  the legality of Parfare made b? the author of J z i > f  
f li'w, Other judgments ate  a bit hard to take. iVhile 
Vaizer's perception of World War I1 as an exampie of a 

Even more disturbing is t he  fact that  Proferroi \Valzer deai- 
throughout his hook n i t h  the legal terminolog) which c o u n t r w  and 
writers h a i r  been t r y n g  t o  apply t o  solve or 
\tar. He treats in detail the difficult concept 
talks about "militar) necewty." and "proporti 
the meaning and effect of 'command responiibilit 

Yet.  a l l  the-? iuncepti seem to ha re  iitt!c meaning once the moia! 
decision I* made The? are used t o  buttresz Pioferwr Kaizei.'. 
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moral judgments rather than as a baais for them. I think this is a 
dangerous book if it is read by the novice in the area. The unini- 
tiated are liable to take up the book, agree with moral determina- 
tions, and then apply all the legal terminology to moral judgments 
already made. Professor Walzer skips blithely through all the legal 
argumentation which went inro the decision xhe ther  the U.S. reall)- 
ought to be in Vietnam.' 

Then, I cannot help but comment on the last chapter. Professor 
Walzer decided in the last chapter that the real answer to ail of this 
is v h a t  he calls "nonviolent defense." Wars will eventually cease if 
the people of the world resist oppression in a truly nonviolent man- 
ner. Interesting, but impractical. I cannot imagine that iwra will 
really cease based on such an effort, 01- that nonviolent resistance 
cannot be crushed by a determined use of force. 

Professor Walzer seems t o  ray that i t  will a o r k  because the 
people participating nill know in their hearts that they are right. I 
doubt it.  I would think that the more likely success \rill come from 
building upon the efforts to determine whether wars are just in the 
legal sense and to agree upan practical limitations upon suffering I f  
mars occur. If I am too incredulous about Professor 5Valzer's moral 
beliefs, he is 100 increduloue about the legal efforts made to prevent 
and limit a a r .  

'He dismisses the argument8 supporting t h e  legality of  U S intervention an the 
Vietnam i a n t l x t  a i  ialloaing the ' legalrsl paradigm' although "unbelievable 
Far L iull  ~reientatiun of barh sides. bee the Falk s e m i  Falk. The Vietnam War 
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BOOKS RECEIVED AND BRIEFLY KOTED 

I. IXTRODUCTION 

With mlume 80, the . l l~!&rg L n x  Rrcieic began adding short 
descriptive comments to the standard bibliographic information 
published in previous Volumes. These comments are prepared by 
the editor af ter  brief examination of the books discussed. The 
number of hooks received makes formal reviea of the great major- 
ity of them impossible. 

The comments in these book notes are not intended to he inter- 
preted as recommendations for or against the books listed, but only 
a8 information for the guidance of our readers i\ho may n a n t  to  
examine the books further on their own initiative. However, de- 
scription of a hook in this section does not preclude simultaneous or 
subsequent review in the .Mii i lary L O U ,  Reureu. 

Book notes are set forth in Section I\', below, are  arranged in 
alphabetical order by name of the first author or editor listed in the 
book, and are numbered accordingly. In Section 11, Authors or 
Editors of Books Noted, and in Section I l l ,  Titles Koted, belan, the 
number in parentheses following each entry is the number of the 
corresponding book note in Section IV.  

11. AUTHORS OR EDITORS OF BOOKS NOTED 
Adrian. Charles R . ,  S ta te  and Laeol G o u e m m e n t s  (No. 11. 

Association of American Lam Schools, Diieetory of La?" Teachers 

Braun, Aurel, Roinnninn Foreign Policy Stnce 1965 (No. 3) 

Dih, Albert, F a m s  a n d  Agwemer i t s  for Archi tcc ts ,  Eng tneers ,  and 

1978-79 (No. 21. 

Conti.actars (No.  4). 

Eckert, William G. ,  C.G. Tedeschi, and Luke G. Tedeschi, editors, 
Forensic .2ladieine. A Study in T r v a m a  ond E i iu i ronmea ta !  
H n m i d s  (No.  24). 

Federal Publications, Inc. ,  C a n s t m e t t o n  Bi-ieftngs (No.  6 ) .  
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M u g ,  Gary E . .  and John C.  Fox. Lobo, R e l o t i o m  Lwr C o n a d n .  
.\lerico ",id W e a t m v  Europe (No.  14). 

Korman, Albert, The P o i i a w u  C a v a i  Twittius of 1977 E P a l i l i ~ n l  
Evaluottori (KO. 14). 

Pfaltzgraff, Robert L . .  J r . ,  Geoffrey Kemp,  and Uri Ra'anan. 
editors.  .A,ws T w n s f r i s  l o  t h e  Thilm' W o r l d  The Mtlzlary 
Bzzldap in Ltrs Iriduatiiul Coiiofriee (KO 17) 
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St.  John's Lan Re\'ieiu, Tea. York Rul i s  of Citniioh !No. 191 

Savage, Paul L , and Richard A .  Gabr 
.Misnin,tagsirienf i n  f h u  !No. 8). 

Scalf, Robert 4., editor, DeJ'mrsr L a i c  J o  

Soukhanov, Anne H., editor. Webs?er.'i Leg01  3pelie1 (No. 211. 

Stockholm International Peace Research Institute, dit?i-Per.sotznel 
w e a p o n s  (KO. 22). 

ciao,.  Ireup",!s. 6iiropen,i Pri.spaetil'es (KO. 23). 
Stockholm International Peace Research Institute. Toe?,cnI S i , -  

Hnrtwds !No. 241 

24). 

W h e l m  John W , editor, Yearbook of Pi,o<ui.ammt Articles. i.01- 
u m e  24 (No 26). 
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111. TITLES NOTED 

Arkansas, University of. at Little Rock Lax Journal. e d i t e d  b,, 
Stephen IV Jones  and Diane Y a i k e y  ( N o  10). 

Anti-Personnel Weapons, b y  Stockholw I ,~i .?wotio~!o!  P r n e p  Re- 
search I , is i t tuta (No 22). 

Arms Transfers to the Third World: The Military Buildup in Leia 
Industrial Countries. edited by C,i Rn'anni i ,  Robert L .  P J c l l i g ~ f f ,  
J r . .  and Geoffrey K e m p  (No. li). 

Construction Briefings. by Federol  Publ 

Crisis in Command: Mismanagement in the Armg, b y  Rieiiovd .1 
G a b n e l  and Paal  L .  Snvaga (KO. 8). 

Dangerous Behavior: A Problem in Lan and Mental Health, edited 
by C a l i z n  J Frederick (No.  i). 

Defense Law Journal. volume 2 7 .  edited by  Robert  A Scnlf (KO 20). 

coil L o r i  Direerory of Laa Teachers, 1978-i9, .Issoe 
Schools (No.  2). 

Everyday Lax Made Simple, by  Jack Lust ( S o .  12). 

uma and Environmental Hazards. 
G Eckei t .  acid L u k e  G .  T r d r r c h ,  

(So. 24). 

Farms and Agreements for Architects, Enpineern and Contractors. 
by Albert Dib  (So. 4). 

Guide to the Rules of Practice and Procedure of the United States 
Court of Military 4ppeals, by  Eugei i r  R .  Fidel1 ( S o .  6). 

International Humanitarian Law of Armed Conflict, by  E s b p  28 

Rosenblod (No. 18) 

Labor Relations Lan: Canada, Mexico and Western Europe, by 
G w y  E Mzug arid John C .  Fa? ( N o .  14). 
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Military Evidence, by  Joe H. .Wunstei., JT , and .Mud A .  Larkin 
(No. 13). 

Military Obedianee, by  S i c 0  Kei j ie i .  (So. 11) 

Sex\- York Rules of Citation, by Si. Johri's L a x  R e r i e ~ c  ( S o .  19). 

Panama Canal Treaties of 1977: A Political Evaluation, by Alber t  
S o m z a n  (No. 15). 

Romanian Foreign Policy Since 1966, by Auwl Brauii (No. 3). 

State  and Local Governments, by  Charles  R .  A d  

Tactical Nuclear Weapons: European Perspectives, b y  Stockholm 
In te rna t iona l  Peace Research Ins t i tu te  (No.  23). 

University of Arkansas a t  Li t t le  Rock L a a  Journal ,  edited by  
S t e p h e n  W. J o n e s  and Diane M a c k e y  (So. 10). 

W'ebster's Legal Speller. edited b y  Aniie H .  Soiikhanoc (So. 21). 

Without Bias: A Guidebook for Yondiscrimmatory Communication, 
edited 6 8  J u d y  E Piekens,  P a f m i u  lya ish  Rno. arid L i v d a  Cook 
Robei t s  (No 16). 

Women as Sex "Manpou-er", edited by An~ir  Hoiberg [No. 9). 

Yearbook of Procurement Articles, ~olurne 14, edzted 6y J o h n  8' 
Whelaib (KO. 26j. 

IV. BOOK SOTES 
1. Adrian. Charles R., State and Local Goveroiinezits. New York. 
N Y.: McGrau-Hill Book Co. ,  1976. Pp. vii, 416. Bibliography by 
states. subject matter Index. Cost: $14.93 

This a o r k  is a baaie college-level textbook in political ~ c i e n c e  or 
government. I t  is not a lawbook or legal treatise. In this fourth edi- 
tion, the author advises in his preface that  he has added "matenala 
in the opening chapters on the importance of cultural traditions to  
the diversity of the states.? Further ,  he states that  he has elimi- 
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nated "chapters on  the functions of state and local goiernmentr",  
because in hie experience this material is most readily expendable. 

The fifteen chapters include titles such as, "The Nation We Live 
In." "Rulea for Rule ;\laking" (referring t o  state constitutmnz). "In- 
tergroup &ti+ and Polmcal Poaer," "Government I" Rletropoli- 
tan Areas," ''Executive Officers,'' "Lax and the Judiciar)." "Rev-  
enues and Expenditures." and others. 

The author ,  Charles R .  Adrian, IS a professor of political science 

American Bay Association's list of approved schools. or are operated 
by accredited universities but h a r e  not been in operation long 
enough to be accredited mdependently. Certain Canadian teachers 
are also listed. 

The greater part of the book comists of the alphabetical list of 
teachers by name, with biographical information. Also included are 

of teachers by  rchooi. n i th  telephone numbers. and of teachers 
ubject matter taught. There 1s also a d rec t a ry  of national legal 
ation organizations, falloaed by e\tensive descriptions of or- 

gamzation; related to legal education. 

of Canadian teachers by name and 
iiith a list of names and addresses of 
nited States and Canada 

by school. The Dwrct  
all eligible laii school 

The Judge Advocate General's School facult? is listed et page 73 
of this edition of the Dirr<to,y. with biographical Information a n  
subsequent pages. 

The Association of American Lan  Schools seeks the improvement 
of the legal profession through education. I t  vas  founded in 1900, 
and now counts 134 of the 1 6 i  A.B.A.-approved Ian schools as Its 
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members. The Directory 18 published b>- the A.A.L.S ui th  the as- 
sistance of the West Publishing Company and the Foundation Press, 
Inc. 

3.  Braun, Aurel, R 

In 1966. Sicolae Ceausescu succeeded Gheorghe Gheorghiu-Dej 
ab leader of Romania. Ceausescu ha8 pursued a foreign policy which 
has frequently deviated from the foreign policy of the Soriet Union. 
In this book, Profejaor Braun tries to describe and analyze the 
political and military limitations within which Romania can deviate 
without Sonet  Intervention. 

The book contains chapters on the political-ideolagiial limits of 
autonomy; Romanian defenses in international law: Soviet interpre- 
tations of the strategic limits of Romanian policy deviations: Soviet 
military limitations on Romanian foreign policy challenges; and ac- 
t i re  Romanian military defenses of foreign policy autonomy. The 
work is supplemented by an extensive bibliography and an mdes. 

Dr.  Aurei Braun is assistant professor of international relations 
at the Cnirersit? of Western Ontario, and is a research associate of 
the Center for International Relations at Queen's University. 

4 .  Dib, Albert, F o r m  ami Agreriveitts fo, di .ch i tee ts .  E 
a i d  Contractors Xew York, NY Clark Boardman Co., Ltd. ,  19i6 
Two volumes. Cost: $100.00 Looseieaf binders. 

This tw-%-oIume aork corers contracting procedures for design, 
engineering, and construetion uork in  both public and prna te  sec- 
tars, under the Defense Acquisition Regulation (formerly Armed 
Services Procurement Regulation) and other regulations, and under 
the Uniform Commercial Code. 

Volume 1 of this treatise, in eight chapters containing numbered 
sections, includes discussion of the engineering-conatructlon cycle, 
contract types, and contracts for engineering serriees and design 
services. Included in the  text  aye sample contract forms and 
clauses Chapter 4 includes numerous sample provisions and notices 
for use in bidding on  solicitation documenta. Xany of the examples 
are taken from federal government mntracte and procedures. There 
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is some diacussion of procurement m general and also subcontracts. 
The first volume closes v i t h  a long discussion of purchasing proce- 
dures, chiefly those covered in the Uniform Commercial Code. Vol- 

Volume 2 Is devoted entirely to ivarrantier and related remedies. 
A long section discusser warranties under the Uniform Commercial 
Code, including eapreaa and implied narrant ie i ,  nairanties of mer- 
chantability and fitness of purpose, and concepts of negligence and 
strict liability in the warranty area. Form exemplars are provided. 
A further section deals with service warranties. with emphasis on 
professional serrices. Volume 2 closes u-ith a seetion on specifica- 
tions. two appendices dealing ivith design and performance stand- 
ards, and an index 

5 ,  Federal Publications, Inc., Const,uetion Brmfings. FTashington. 
DC: Federal Publications. Inc. ,  1978 Series issued bimonthly, each 
issue 6 to 20 pages. Annual subscription, $84.00. 

KO, 78-1. June  197&Subcontractor Miller Act Rights: Basic 
Principles and Guidelines, by John H Tracy and John B. Tiedei 

The Miller Act. 40 U.S.C. $ 2702-d (1976), prescribes procedures 
and remedies aradable to insure that subcontractors and suppliers 
to prime contractors uorking under federal contracts uill be paid 
what they have earned in the event their prime contractors fail to 
meet their obligationz. The 12-page briefing paper provides a prac- 
tical description of Miller Act provisions and an update on the state 
of the law in this area 

S o .  78-2, July 1978-Conatruction Contracting Under Grants: 
Baaic Principles and Guidelines. by Peter  BI. Kilcullen and William 
B. Barton. 

The federal government regularly makes available large grants of 
money to state and local governments far ever? conceirable pur- 
pose. These i ta te  and local governments then enter contracts with 
commercial contractors to carry out the purposes of the grants. This 
l2.page briefing paper focuses on eonrtruetim contracting under 
grants awarded by the Environmental Protection Agency chiefly for 
waste-water treatment facilities The paper emphasizes that con- 
tractors should be aware that, although grant administration is 
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subject to federal requirements. the federal government is not a 
party to the contracts w a r d e d  by the state and local governments 
inrolved. 

No. 7 8 3 ,  August 1978. 1977 Construction Bibliography, by Judge 
William J. Ruberry, ASBCA. 

This 6-page paper is an index of scholarly and practical articles, 
notes, and comment8 on construction contracting which h a w  been 
published in a u-ide variety of law reviews and journals. Articles 
published in 1976 and 1977 are covered, together with a few from 
1978. A total of 8 i  articles are indexed. The heart of this paper i s  
the subject index, which include8 the following headings. arbitra- 
tors, architects & engineers, bonds, changes & changed condition 
construction financing, costs, delays, disputes, environmental la\ 
foreign construction. general reference, grants, indemnification, i - 
spection & warranty, labor relations, mechanics' liens, minimum 
wages. pagment. performance, safety, subcontractors, and taaa- 
tian. Also included are a list of authors and a list of the sources in 
which the articles are found. Most of the articles deal with state, 
local, and p n r a t e  construction; a f e r  foeus on federal construction. 

No 7 8 4 ,  September 1978. Mistakes in Bids: Basic Principles and 
Guidelines, by Philip L.  Bruner. 

Construction contractors generally have to prepare and submit 
their bids under severe time pressure. Because of this, the bids 
often contain errore which are often not discovered until after bids 
are opened and compared. Yet it is usual for o ~ n e r s  and govern- 
ment agencies to require that bids submitted be firm and irrevoca- 
ble. This 8-page paper r e v i e w  the problem from the point of vien 
of the contractor who would like to correct his bid Included is dir- 
cussion of the doctrine of mistake, unilateral mistakes by the bid- 
der, mutual mistakes, and types of relief available to the bidder. 

No.  78-E, October 1978. Construction Arbitration Procedures: 
Basic Principles and G u i d e i m s ,  by Irv Richter and Jeffrey B. 
Kozek. 

A vanety of methods are available t o  oi\ners and contractors to 
settle disputes that arise in connection with contract performance 
Negotiation i s  generally the most preferred but mag- not be avail- 
able a t  times Litigation is a last resort, generally expensive and 
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time-consuming. Arbitration IS often favored as a middle-ground 
approach. In  arbitration. the parties voluntarily agree to submit 
their differences to a neutral third party for a binding decision. This 
method seems to be favored for claims of lees than $10,000. 

The author of this 14-page paper discusses state Ian on the sub- 
ject, eapeciall! the Uniform Arbitration Act. He mentions the Fed- 
eral Arbitration Act. and the arbitration rules of the American A r ~  
bitration Association and the International Chamber of Commerce. 
Considered also are arbitrators. the arbitration demand, necessary 
parties to arbitration, hearing procedures, damages. aiiarde, and 
judicial re\-iev 

Sa.  78-6, Sovember  1 9 %  Subcontract Risk Allocation: The 
Prime Contractor's Approach, by Harry L.  Griffin, Robert D.  Mar- 
shall, and John F. Elger. 

This paper discusses some of the more significant business risks 
in the relationship betueen prime and subcontractors. Attention 1s 
given to identification of these risks. allocation or shifting of ri 
between the parties to subcontracts, and risk sharing. Emphasi 
placed on careful drafting of subcontract praviaions. including 
oring of standard form provisions. Examples of contract provision 
are provided in the text of this Id-page paper Consideration i 
e v e n  to definition of the subcontractor's scope of work. paymen 
p r o r ~ s ~ o n r .  timeliness and damages for delay. breach of contract. 
disputes. and subcontractor financial stabil l t i .  Brief mention is 
made of contracts with the federal gorernment 

t o  the Rules of Piact ice  iirid P ~ o e e d i w r  
of ,Mil;tory Appeals IVashington. DC: 
tule. 1978. Pp. ix, 78. Cost. $4.i0.  pa- 

i .  Frederick, Calvin J . ,  editor. Dniigi 
Lui ,  a n d  .lIrntol H e o l t h .  Rockrille 
Health, Education and Welfare, 1978. Pp  n i ,  191 Papelback. For 
sale by the Superintendent of Documents, U S Gorernment Print- 
ing Office, IVVarhington, D.C 20402 
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This gorernment publication is a collection of eleven essays deai- 
ing with various isauea arising in the area of crime and delinquency. 
The essays were based upon papera and lecture8 given a t  a svm- 
posium sponsored in 1974 by the Center for Studies of Crime and 
Delinquency of the National Institute of Mental Health. 

The book is organized into three parts. The first of these, "Gen- 
eral Orientation to the Problems of Violent Behavior," is Introduc- 
tory in nature. The second. "Legal and Legislative Aspects," eon- 
taini essays dealing with problems of developing concepts and defi- 
mtians of dangerausnesa that are relevant to the mental health 
disciplines. and which a t  the same time can be written into law and 
used effectively in practice. The last part, "Policy. Treatment, and 
Social Implications," diacuaaes poat-institutional foilonup t reat-  
ment, predicting dangerous behavior, the California mental health 
program. and various dilemmas of conception, perception, and 
policy. 

The editor of this book, Dr. Frederick, is with the Division of 
Special Mental Health Programs of the llational Institute of Mental 

ed as moderator for the 1974 symposium. The essay 
prafeaeors, practitmnere. and researchers in the 

fields of lau and mental health, and one California state senator. 

8. Gabriel, Richard A. ,  and Paul L Savage, Ci. 
.Wzsmnnagemmf i ~ i  the A m y  New York, S Y :  
division of Farrar, Straw and Girour, 1978. Pp. xii, 242. Index. 
Cost: SlO.00. 

The authors contend that the Army of today i a  weakened by the 
"managerial careerism" of its officer corps, by the tendency of offi- 
cers to further their oun  careers at the expense of their units' mis- 
sions and their subordinates' welfare. Return to a more rigorous 
and more selfless style of leadership is recommended. Charts and 
statistics are used in an attempt to show the adverse consequences 
of the careerkt  approach on the performance of the Army dunng 
the Vietnam uar.  Bath authors are former Army officers, no\+- col- 
lege teachers. 

9. Hmberg, Anne. editor, iVumeo o s  Sex '.>lai,po 
issue of A ~ m e d  Forces n,id Soc ie ty ,  vol. 4 ,  no. 4 .  Chicago, IL: 
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Inter-University Seminar on Armed Forces and Society. Summer 
1978. Pp. 566 through 731. 

A r m e d  Forces a n d  Soeief9 id  a quarterly journal containing arti- 
cles on military institutions, relations beriveen the civilian and mili- 
t a r s  sectors of society, conflict management. and the like. The em- 
phasis i s  broadly interdisciplinary 

This apecial Issue contains eleven articles dealing u i th  the eitua- 
t ion of w o m e n  in t h e  various militar)  s e r v i c e s ,  t h e  3 e n i c e  
academies, and elsewhere. and with general poiicy considerations of 
sexual integration. 

10. Jones, Stephen IT,,  and Diane Yackey. editors-in-chief, et  a l . .  
w t g  of Arkansas nt  Little Rock Lati J u u m n l  Little Rock. 
-as: Board of Trustees of the University of Arkansas. 19i8 

Volume 1, Xumber 1. pp. 1 to 276: Volume 1 .  Sumber  2.  pp. 277- 
515, Published semiannually. Cost. $5.00 per year,  paperback. 

This is a new publication. The School of Law of the Unirersit? of 
Arkansas at Little Rock 1\83 founded in 1965 as the Little Rock 
Division of the University of Arkansas School of Law in Fay& 
teville. In 1975, the Little Rock Division was separated from the 
Fayetteville institution and became a Ian. school in its own 
The neiv law school proposes to publish t x o  issues of its do 
each year. 

' 

Volume 1. Xiumber 1 contains the Firsc .Innual Survey of brkan- 
sas L a a ,  1976-1977, a t  1 UALR L. J .  117, written by the editors. 
Blso included in this number is an article by Professor Fwd R. 
Peel. Jr..  An App,oacli to ineo ,nr  T a r  Simplif~cntior~. 1 UALR L. 
J. 1. t % o  other articles, a eamment. and four case notes. 

Volume 1 ,  S u m b e r  2 contains a e p e c d  sect ion o n  law and 
medicine, consisting of four articles and a note. as well as articles. a 
comment. notes, and a book review dealing with other areas of law 
The second number closes with a general index to Volume 1, by 
subject matter,  folloned by a l i s t  of authors of the leading articles. 
and indices of the principal cases noted or surveyed and the statutes 
surveyed. 

11. Keijzer. Nico, Miiitaiy O h r d i n n i e .  Alphen a m  den Rijn, The 
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Setherlands: Sijthaff L Noordhaff International Publiahers B .V . ,  
1978. Pp. XIMI,  312. Table of cases; list of abbreviations: bibliog- 
raphy: index of authors cited; subject index. Coat: $46.00. 

Aeeardlng 10 )re author, thin study examines the amount of free- 
dom of choice and personal responsibility available to military per- 
sonnel m the defense forces of six difference countries. The author 
observes that the 19th century concept of ,'an army of human cogs, 
rigidly bound to unquestioning execution of superior orders," is no 
longer an accurate representation of reality. 

Professor Keijzer states that he has written this book primarily 
for the individual soldier who may be unsure whether to obey cer- 
tain orders in combat. The author's stated purpose is to outline for 
the soldier a "line of conduct" to fallow in such cases. Emphasis is 
placed on "the question of how to act if one is not  e w e  about the 
binding character of a particular order." 

The book is divided into four parts. The first part, "Prolegomena. 
Acting on Orders," le a psychological and philosophical examination 
of action as a concept, and of the nature and force of orders. Par t  11, 
"Quid Facti: The Social Situation." discusses the nature of military 
orpmzatmn,  methods of social control, group therapy, and related 
concepts 

Par t  111, "Quid Juris: The Legal Duty to Obey," is the heart of 
the book, comprising about two-thirds of its bulk. In this section, 
Professor Keijzer discusses obediance to orders within the military 
services of six countries, the United States ,  the Soviet Union. 
France, the Federal Republic of Germany, the Netherlands, and Is- 
rael. He rerieivs briefly the statutory provisions on this subject in 
each of the countries, and then proceeds to an extensive discusaim 
of orders, and of objective and subjective limitations on the duty to 
obey them. Among the subtopics considered are impossibilit) of 
carrying out an order, orders to commit illegal acts, changed cir- 
cumstances, and contradictory orders, among others. The l a v  of 
conscientious objection is briefly reviewed. 

The fourth and laat part, "Epilogue," contains a brief discussion 
of ioeioiagy and the law, with emphasis on the reflection of custom 
and social Structure in the l a w  and social norma which deviate from 
the I a n .  
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The author served for a number of years in the Royal Netherlands 
Navy, and is an assistant professor of criminal I a n  in the Faculty of 
Lair at the Free University. Amsterdam, The Setherlands.  

12. Last. Jack, Eie i ydoy  Lou .Vude S i m p l u .  Revised by Dougias 
B. Oliver and Betsy B. McKenney. Garden City. NY: Doubieda) & 
Company. Inc , 19% Pp. t iv .  l i 2 .  Cast: $2.95. 

A iaw book for noniaa>-era, this work i s  intended to enable la) 
people not to dispense a i t h  the ad\ice of attorneys but rather to 
recognize when attorneys'  advice is needed. The book contains 
chapters dealing with a wide variety of business transactions.  
domestic relations matters,  litigation, torts,  and other subjects. 
There is some use of figures and rabies, and the book contains a 
glossary of legal terms and an index. 

13. Hunster,  Joe H , J r . ,  and llural A .  Larkin, M i l i t u , ~ #  Eitdriiiu, 
2d ed , 19i8. Charlotteawile, V.A: The Bobbr-Merrill Co., Inc. Pp  
xiv. 540. Cost: $36.00. 

This textbook sur \eys  milltar)- evidentiar; procedures, burdens 
of proof, admissibility, relevancy, nontestimonai and testimonal 
evidence. hearsay, ~llegally obtained evidence. presumptions and 
Inferences, and substitutes for evidence. The authors are l a i i  pro- 
fessors and retired Say)- judge advocates. 

14 Murg, Gary E , and John C .  Fox, L n h o ,  R r l o i , u n s  Lnii., 
Co, iodo.  Me.,rco and Ti'esf?#?~ Eiciopr Sen Tork, NY: Practicing 
Lair Institute. 19iE. TITO iolumes Vol. I. x u \ ,  i 3 8 :  Yo1 11. i x ,  
695. 

This t4o-\olume work discusses labor iaa in Canada, Mexico. and 
six western European countries. the United Kingdom, Belgium, 
France,  Itaiy. the Yetherlands and Weat Germany. A chapter on 
labar law of the European Community or Common Market id  also 
included. Volume I opens w i t h  a general  introductory essay 
supplemented by many pages of appendices containing labor statis- 
tics and other information. Each of the substantive chapters is also 
supplemented by appendices cantaming statistics and information 
abaut legislation in the country covered by the chapter. Volume I1 
contains further lengthy appendices in 9 hich are reproduced stat-  
utes and documents pertaining to the labor l a v  of Mexico, the 
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United Kingdom. and West Germany The work provides a detailed 
table of contents a t  the beginning of each voiume, and a subject- 
matter index at the close of volume 11. 

Gary E ,  Murp is senior labor counsel for the Burroughs Corpora- 
tion a t  Detroit. Michigan. John C.  Fox is an associate of the law 
firm of Pepper, Hamilton & Scheetz. operating out of Washington, 
Philadelphia, and Lo3 Angeles. Both authors have previously pub- 
lished articles on labor law. 

16. Sorman, Albert, T h e  Panatna Cuimi T i e n l ~ e s  of1077 A Po/& 
real Eaaluatiori Northfield. VT, Albert Sorman,  1978. Pp. 48. 
Cost. S6.50, paperback. 

This booklet contains a series of essays first published by the au- 
thor in the Northfield Kens  and Advertiser, a neaspaper published 
in Northfield, Vermont. The author i s  a professor of history and 
international relationa at Norwich University in Vermont. 

Professor Sorrnan describes briefly the history of relations be- 
tween Panama and the United States concerning the Panama Canal. 
and discusses the new t r e a t i e s  a hich recognize Panamanian 
sovereignty over the Canal, guarantee the neutrality of the Canal 
for the future, and grant to the United States a leasehold interest 
until 1999. 

Professor Norman states that, in his opinion, the new treaties da 
not  enhance the security of the L'mted States (p. 15) He considers 
that sovereignty over 80 important a piece of territory as the Canal 
may be an unreasonably heavy burden to place on 80 small a nation 
as Panama (p. 18). Professor Norman would rather see recognition 
of the special status of the Canal as a sort of "international public 
utility" under the protection of the United States or  some other 
great power, or an international commission (p. 19). 

The greater part of the booklet consiiits of two appendices con- 
taining the texts of the Panama Canal Treaty and the Treaty Con- 
cerning the Permanent Seutrality and Operation a i  the Panama 
Canal. A table of contents and an index are also provided. 

16. Pickens. Judy E . ,  Patricia Wdsh Rao, and Linda Cook Roberts, 
editors, Without Bias. A Guidebook f o r  .Voiidisei~niLnatoi.y C m n -  
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' Busi- 

This book discusses aays in which speech. writing. photography. 
and mass media in general are commonly misused t o  refleet bias on 
racial, ethnic. or sexual grounds. or against the handicapped. The 
editors show ways of eliminating such bias from communications. 
with emphasis on visual media, and on proper conduct of meetings, 
conferences. and aorkshops. Also included is a chapter on equal 
employment opportunity from the non-laiqer 's  point of v i e w  The 
book closes with a description of a case study in communications 
affirmative action. 

The International .4rsociation of Business Communicators de-  
scribes itself as "a professional organization for writers, editors. 
and visual specialists, managers and others who specialize in buri- 
ness and orgamzational communication" (frontispiece). This book 
uar prepared by the Association's Committee on Women in Busi- 
ness communication, later renamed Speciai Interests Committee t o  
reflect an organizational decision to broaden the scope of the tom- 
mittee'i interests and also the books coverage. The editors uork in 
fields such as public relations, journalism, and employee communi- 
cations. 

17. Ra'anan, Uri, Robert L.  Pfaltzgraff, J r . ,  and Geoffrey Kemp, 
editors. Ainis T n m s f e r s  to t h e  T h i r d  Woild: The . \lilitnry Buildup 
i n  Less lndicstrinl Cottvfr ie~.  Boulder, CO. Westriew Press, Inc . 
1979. Pp. xiv,  411. Cost: S23. i i .  

In recent decades, sales and grants of weapons from the United 
States and various European countries hare  increased greatly in the 
developing countries of 4 s m  Africa, and Latin America. This book 
is a collection of s i i teen essays dealing with the military and politi- 
cal implications of such ueapons transfers for both the recipients 
and the transferors. 

The sixteen essays are organized in eight parts The first three 
deal primarily with military implications of arms transfers, in bath 
strategic and methodological te rms  Part  4 is entitied, "Arms 
Supplies and Political Leverage." Part 5 1s the longest part, con- 
taining s i x  of the essays. I t  1s called. ' 'Resource Constralnta. 
Socioeconomic Effects. and Regional Impacts of Arms Transfers." 
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Part  6 deals with violence at the subitate level. part 7 .  wlth proce- 
dures for and constraints on arm3 transfers. Finaliy, Part 8 con- 
cludes the book with a discussion o i  the implications of arms trans. 
fers for United States policy. 

The book makea use of sererai dozen iigurea, tables, and maps 
scattered throughout the various parts. An index to these aids fo l -  
lows the tabie of contents. 

Ail three editors are  associated with the Fletcher School of Lair 
and Diplomacy of Tufts University, at Medford, Massachusetts. 

18. Roienblad ,  Esbjorn,  1,iirrnnfionol Hu, l ioni torzan Lax, of 
ATnied Conflict. Geneva, Switzerland. Henry Dunant Institute, 
1979. Pp. x, ZOO. List of abbreviations; three appendices; bibliog- 
raphy, subject index. Paperback. 

The abstract a t  the beginning of this work states chat the author 
focuses attention primarily on "the principle af distinction." This 
principle is defined as "a  belligerent's obligation at all times to ob- 
serve a distinction between an the one hand combatants and mili- 
tary abjectires and, on the other hand, the civilian population and 
civilian abject, in order to spare civilians as much as possible." He 
discusses various legal problems to which the principle of distinction 
gives rise Discussion of the Geneva protocol8 to the 1949 Canven- 
tiona is provided. 

The book includes chapters on a number of special problems, such 
as guerilla warfare. starvation as a method of warfare, and aerial 
bombardment. In  his conclusion the arthur recommends certain 
changer to the Geneva protocols which he belierea will enable State 
parties to adhere more closely to the principle of distinction. 

The appendices include a table of cases referred to in the text, 
several tables listing a v i d e  variety of armed conflicts, international 
and otherwise, which have taken place in this century, and certain 
new rules %et forth in the Geneva protocols. 

The author participated in the Dipiomatic Conference on the Re- 
affirmation and Dexelopment of International Humanitarian Law 
Applicable in Armed Conflicts, in the first two sersions at Geneva in 
1974 and 1975. He also participated in two preceding Conferences of 
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Government Experts.  arranged in 1971 and 1972 by the Interna- 
tional Committee of the Red Cross, also at Genera. 

19. St.  John's Lair Rerieiu, Sei , '  Y o v i  Rules of C i i a t m i  Jamaica. 
X Y  . St John's Law Reviea.  1976. Pp. 82. Cost. $2.50 

This booklet states,  "Contra?! to rule 10:4(bl of A C ,  
o?, (12th ed 1976). it is the policy of the Si .  
i e  as complete information as possible uhen  
I authonty." To this end. detailed instructions are given 
citations to the decisions of currently existing courts 

and currently published reporters,  but also for dozens of discon- 
tinued courts and reporters Charts shawng current court structure 
are included. together with short sections dealing u i t h  citation t o  
New York statutes,  legislative materials, and administrative and 
other types of authorities. 

is associated with the S t .  John's Univer- 
no\% in its fifneth year of publication. 

20. Scalf, Robert A , .  editor, Volume 2 i .  D e f e m e  Laic J a u n i i r l  In- 
dianapolis, I N :  The Allen Smith neompany. 1978. Pp. vi i i .  543. 
Subject-matrer index. 

This annual publication is a compilation of the issues of a periodic 
service ilhich focuses on civil litigation from the point of view of the 
defendant. Articles on n e a  developments ~n tort lav are included, 
together with numerous case notes accompanied by editorial cam- 
menta and annotations. 

The breadth of coverage of the Joicriial 18 suggested b) the titles 
of the five lead articles, ''Review of 1 9 i i  Tort Trends:" "Assessing 
the Impact of Future Taxes in Computing Lost Future Earnings. 
Practical. Legal and Equitable Considerations:" "Oral Contiaeep- 
t i res  and Breach of \ \ a r ran ty  Under the  Uniform Commexial  
Code," "The Ultimate Issue Rule in State and Federal Courts;" and 
"Injuries Arising Out of Amateur and Professional Sports: Viability 
of the Assumption of Risk Defense.'' 

The case notes and comments are organized under the headings, 
"Practical Trial Suggestions." "Cases U'on by the Defense," "Sig- 
nificant Court Decisions," and "Damage Awards." 
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The editor. Robert A. Scalf, was formerly an instructor at various 
minor law schools, and was a private practitioner for a number of 
years. The I - ~ O U S  members of the editorial hoard of the J o u , n a l  
and the various contributors include piivate practitioners, both cor- 
poration counsel and members of law firms, and also lax professors. 

21.  Soukhanov.  Anne  H . .  e d i t o r .  W a b s f r i ' s  Lvool  S m i l e ,  
Springfield. XA: G. 8. C. Rlerriam Co., 1978. Pp. ki, 348. Cost: 
$3 95, hardhack. 

This pocket-sized volume i s  a guidebook to the rpeliing and diri- 
a i m  into syllables of approximately 28,000 words commonly used in 
a legai context. I t  la not a dictionary. and contains no definitions. 
Words are arranged in three coiumns on the pages, and are taken 
from other dictionaries published b) the Mlerriam Company. 

The heart of the book is the .A-Z word list. compyiaing about 
eighty percent af its bulk. This is folloived by a dictionary of ah- 
breriations. and explanation of punctuation marks and their uses, 
two pages of rules for use of italics. about three pages on rules of 
Camtalization. and several more napes on f o r m  of address for . c  
judges and other legal personnel The book eloees xith a table of 
weights and measures. ahowing unit; commonly used in the United 
State;. and their metric equivalents 

The book opens with an introductory essay explaining hon to use 
it.  The editor states, "This book is addressed primarily to the needs 
of American legal secretaries employed in offices concerned for the 
most part with the domestic practice of lam but i t  is also adequate to 
confirm spellings and end-of-line divisions for most students of the 
la\<- and legal writers" (p vi) 

22. Stockholm Internat ional  Peace Research Inst i tute .  Arrfi- 
Pemoxvel  I l h a p m i s  London, LK: Taylor L Francis, Ltd. ,  1978. 
Pp. x v .  299. Appendices. bibliography. and indek. Cost. UKf9.00. 

The Stockholm International Peace Research Institute ISIPRI) 
has published a number of books containing essays and statistics 
describing trends in the development. proliferation, and eonrrol of 
weapons of all sorts amonp the world's governments. 

The stated purposes of the book A,tti-Peiso,tnrl U m p m a  is to 
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describe "the development. usee and effects of comentiunai anti- 
peronnel weapons such as rifles and machine-guns.  g renades ,  
bombs, shells and mines." Further,  "[ilt 1s intended as a contribu- 
tion to the ongoing efforts to prohibit or restrict the use of some of 
the more inhumane and mdiserimmate of these weapons." 

The book is organized into nine chapters,  t w o  of which are 
supplemented b i  appendices. Liberal use LS made of tables of statis- 
tic8 and of figures showing the appearance. structure.  and use of 
weapons discuased in the text.  

The first two chapters are historical, tracing the rise of ann-  
personnel weapons from antiquity to the Vietnam ivar. with pn-  
mary emphasis placed on that latter event.  Chapter 3 discusses 
wounds; chapter 4. small arms and ammunition, with an appendix 
listing. by  country. the principle manufacturers of these wapons .  
Fragmentation weapons are considered m chapter 6 ,  and blast 
weapons in chapter 6. Chapter 7 considers delayed-action ~ e a p o n s .  
including the problem of unexploded duds The very short chapter 8 
mentions electric. acoustic, and eiectro-magnetic-\\.ave weapons. 

Perhaps of most interest to  attorneys is chapter 9. concerning the 
development of the laws of war on anti-personnel ireapons. This 
chapter is supplemented by four appendices. The first of these 1s a 
ehronaiog? of international diplomatic efforts between 1968 and 
1977 to prohibit ~ e a p o n ~  considered inhumane and indiscriminate. 
The second ia a list of United Nations General Assembly resolutions 
on the subject, and the third appendin provides a more detailed ac- 
count of the more recent diplomatic events listed in the first a p p e n ~  
dix. The last appendix is a summary, analysis, and criticism of the 
rules of engagement used by the United States in Vietnam. 

The Stockholm International Peace Research Institute describes 
itself as an "institute fa r  research into problems of peace and con- 
flict, with particular attention t o  the problems of disarmament and 
arms regulation." The organization IS financed by appropriations 
enacted by the Swedish Parliament, and aas  established in 1966 to 
commemorate Sweden's 150 years of peace. 

The book A ~ i i i - P r r s o n r i ~ l  Ti'capons uas written by Dr Mlaivern 
Lumsden, a SIPRI  Research Fellow, with zwstance  of others ar- 
soeiated \n th  SIPRI. 
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23. Stockholm International Peace Research Institute. Tact ica l  
S n e i e o i .  IVeaponi Europeoii P e m p e < t i r i s .  London: Taylor & 
cis, Ltd. ,  19% Pp. xvi. 372. Cast. € 10.60. 

This book is a collection of essays, accompanied by charts and 
graphs. re\iewing the current s a t e  of nuclear weaponry within 
Europe .  The dere lopment  of m a i l e r .  more  accurate  nuclear  
weapons tends to blur the distinction between conventional and nu- 
clear aarfare. Several of the essays deal with this problem and at- 
tempt to present alternatives to the use of the new "mini-nukes" 
lrithin Europe 

William G. Eckert ,  and Luke G. Tedeacbi, 
A S t u d y  in Ti.ui.r>na a v d  E l i ~ i c ~  

a ,  PA: W.B. Saunders Company, 197 
voIumea. Yol. I ,  Mechanicai Trauma. pp. xnaii, 784, plu 
$4;.00. Vol. 11, Physical Trauma, pp. xxv. iS6-1160, plu 
S30.00. Vol. 111, Environmental Hazards, pp. xxyi, 1161-1680, plus 
index, 836.00. Set of three volumes. $58.00. 

A detailed and vividly illustrated textbook written by ph>sicians 
for attorneys. Describes darena of types of iduries in language in- 
telligible to readers lacking medical training. Some use of charts 
and graphs. with extensive bibliography 

25. Whelan, John FV., editor, Voiume 14, Yeorbook o f  P m e n , e m e n t  
. l i . f i e i e s  Washington. D.C : Federal Publications, Inc. 1578. Pp. 
x i ,  1034. 

This annual volume is a collection of fort>-si* articles on the sub- 
ject of federal government procurement, reprinted fsom m i i o u s  law 
reviews and journals. All a w e  originali! published in 1976 or 1977. 
Inc luded  l e  a r e p n n t  of K u n z i g .  P r i . a p e c t i v e  G o i r ~ r z m a n t  
Cn,itrmcis-Lrgaf orid Admi,tisfmtiie R e m e d i e s .  74 Mil. L. Rev. 1 
(1976). 
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I. IXTRODUCTIOK 
This index f o l l o w  the format of the vicennial cumulative index 

published as volume 81 of the Military Lou. Rerir i i  Future \mi- 
umes will contain similar one-volume indices. The purposes of such 
one-volume indices are t o  identify the subject-matter headings 
under which the writings in the indexed rnlume are classifiable; to 
add new headings from time to time ad needed: and to commence 
eallecrian and organization of the entries which in11 eventually be 
used in another cumuiatiYe index. 

11. AUTHOR ISDEX 

Behuniak, Thomas E . ,  Major, The Seizure a n d  Rrr 
of t h e  F.S .lini,nyuet .A Legal Annlysis of L 
Sin ips  Cinimn,  P", t  I . . . . . . . . . . . . . . . . .  

Brannen. Barney L . ,  d r . .  Colonel, i,itr.udxcioi.y c o w  
is. Loi< of i f o i  Pniir i  Uiweiiaris i i z  the Ueuelop- 
f of t t!? La,< qf Tray . . . . . . . . . . . . . . . . .  82'3 

a e l  W n l m . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  821199 

trn, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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111. SUBJECT INDEX 

A .YEK HEADI.YGS 

Nen rubject matter headings added since publication of the TIC- 

ennisi eurnuiati\e index in i o l u m e  81 ate as folloiis: 

HIGH SEAS,  REGIME OF: 
IKKOCEST PASSAGE. RIGHTS OF: 
JUST W A R .  DOCTRIKE OF: 
PIRACY, and 
SYMPOSIA 1STERX.ITIOKAL LAM. 

B ARTICLES 

A I R  \T.iRF.iRE. L A K  OF 

Lan of ITar Panel. Drecrions in t h e  Deveiopmenr of the 

. . . . . . . . . . 82 3 

CIVILI.A.US. COURT-MARTIAL J U R I S D I C T I O K  
OVER 

War Crimes of the American Revolution. ir ,  C n p t o i u  
Grri,qr L Coil , .  , , , , , , , , , , , , , , , , , , , , , , , , , 82 171 
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CIVILIANS. PROTECTIOK OF 

INDEX 

Law of War Panel: Directions in the Development of the 
Law of War,  u,ith M n j m  Ge,zeml Wnltr i  D R e e d .  
CSAF,  Pmfessor Teiford Tay lor ,  and  Pmfeesoi .  17. 
T h o m a s  .Ilailismi. p a i i e i i s t s ,  Col0 , ie l  Barney  L 
Brai inr i i ,  J?  , i i i t ioduetoi’y r , e m a ~ k s ;  o n d  .MOJO,. 
J a m r a  A B o q e i . ,  panel modemtor . . . . . . . . . . .  82,3 

CODIFICATIOK OF LAW OF WAR 

Law of War Panel Directions in the Development of the 
Law of War,  wi th  M a j o r  General Walter D R e e d ,  
CSAF. Professor TeIfo,d Taylor, uitd Piqiesso,. ti’ 
T h o m a s  .\lniiison. p n n r f i s t s ,  Colonei  Borriey L 
Brannen ,  J r  , n i t r o d u c t a F y  w m n r k s :  n,id M n j o ,  
J a m e s  A Barge,, pone1 moderotor . . . . . . . . . . . . . .  8?!3 

COMPARATIVE L A R  

War Crimes of the American Revolution, by  C o p t a m  
Geozoa L Coil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  821171 

CRIMES 

War Crimes of the American Revolution, by C n p i a i x  
George L .  C o i l , ,  . . . . . . . . . . . . . . . . . . . . . . . . . . .  821171 

CRIMISAL PUNISHMENTS 

War Crimes of the American Revolution, by  Capin t i t  
George L .  C o i l . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  821171 

EKGLISH MILITARY JUSTICE 

War Crimes of the American Revolution, by  Captom 
George L Coil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  82rlil 
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GENEVA COSVEKTIOSS A X D  PROTOCOLS 

Law of !Tar Panel: Directions in the Development of the 
M q i o ,  G e n e r a l  l lhl t r i  D R e e d .  
u1foi.d T a y l o r  n IT. 

HIGH SEAS, REGIME O F  (new heading) 

The Seizure and Recovery of the S . S .  Magaguez A 
Legal .inaljsia of United States Claims. Part 1, b y  
I l n i o i .  Thoinns E Behi<,iink . . . . . . . . . . . . . . . . . .  a2141 

HISTORY 

War Crimes of the Amencan Re\olution, 1,q Cnptni,i 
G c o q r  L Co,l  . . . . . . . . . . . . . . . . . . . .  821171 

INNOCENT PASSAGE, RIGHT O F  (ne\> heading) 

The Seizure a n d  Recarer? of the S S. .\.Iayaguen: d 
Legal Anal>& of United Stater Clams.  Part  1, b!, 
M n i o ,  Thii,,iu. E .  Behoi , iak . . . . . . . . . . . . . . . .  82.41 

1NTERXATIOS.IL L A K  

International Lam Symposium: Part I .  Int ioduetmn.  
b y  . l J o r o r P e w e o /  D P n ~ k  . . . . . . . . . . . .  6211 

s i n  the Development of the 
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Bmriiiuri. 1, , z,ifrodmtoi.y # e ? r t a ~ k s ,  o r i d  I l n j o ,  
J n w e s  A. B a , g e r .  p a n e l  m o d u r i t o i  . . . . . . . . . . . . . . . . .  82f3 

Seizure and Recovery of the S.S. Mayaguez: A Legal 
Analysis of United Stares Claims, Par t  1. 5y .Majoi 
T h o m n i  E Betiu,iznlr . . . . . . . . . . . . . . . . . .  82/11 

War Cnmes of the American Rerolutian. b g  Coptaizi 
George L Coil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  82 / l i l  

JCST \TAR, DOCTRINE OF (new heading) 

Jus t  and Unjust Wars, a book by Professor Michael 
ffalzer,  r,ewru.ed b i  .Wnjoi Yo, iti(oi C o o p e r  a,id 
. l f a , o ~  Jn,riei 4 Burgei .  . . . . . . . . . . . . . . . . . . . . . . . . .  82,199 

LAW OF WAR 

International Lax Symposium: Part  I, Introduction. b!j 
J l n j o i  Perciuai D. Paik  . . . . . . . . . . . . . . . . . . . . . . . . .  

Just  and Unjust Wars. a book by  Professor Yichael 
i v i i sd  b y  .Ua/or S o ,  ninii C o o p o  a r i d  
A. B i t r g e r .  . . . . . . . . . . . . . . . . . . . . . . .  62/199 

62, l  

Lan of FVar Panel: Directions in the Development of the 
Lax of B’ar, wifh .Major Generoi  N‘nlte, D. R e e d ,  

War Crimes of the American Revolutmn, by Cnptoirl 
George L .  C o i l . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  821171 

LA%- OF WAR, CODIFICATION OF 

Law of War Panel: Directions in the Development of the  
Laa of B’ar, i(.%tli .lJa,)o> Gerwrnl  IValtri  D Reed.  
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1-5. ! / I " ,  , (1i1 tv ,  
T h o  s .  C o l o  L. 
B80 # e  ,#J 0 I O,", 
J W A  ,"I",' . . . . . . . . . . . .  8 2 3  

LEGAL HISTORY 

N'ar Crimes of the American Revolution. ti, Cnpiot,i 
G r o q r  L Coi l  . . . . . . . . . . . . . .  82,171 

NILITARY JUSTICE 

]Tar Crimes of the American Revolution, by  Capicii i i  
G E ' I , ~ ~ ~  L Coil , .  , , , .  , .  , .  , . .  , . ,  , .  , . .  , .  , .  , .  , , , 82'lil 

OFFEKSES 

Wai Crimes of the American Reiolutmn.  by C n p l u ? h  
Gruipi  L Coil . . . . . . . . . . . . . . . . . . . . . . .  82 171 

P I R A C I  (new heading) 

Seizure and Recover? of the S.S. Ma)-aguez: A Legal 
States Claims. Part  1. b g  .IIn,o, 

o i  . . . . . . . . . . . . . . . . . .  8211 

PRISOSER OF R'hR COXVESTIOS.  GETZEV.4 

PRISOFERS OF WAR 

\Tar Crimes of the American Reroiutmn, h y  Cupt,ti" 
. . . . . .  8 2 1 i l  
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SEA, TERRITORIAL 

Seizure and Recovery of the S.S. Magaguez: A Legal 
Analysis of Cnited States Claims, Par t  1, by .\Injar 
ThomasE Behunmk . . . . . . . . . . . . . . . . . . . . . . . . . . . .  82/41 

SYMPOSIA, INTERNATIONAL LAW (neii heading) 

International Law Symposium: Part  I .  Introduerian. by  
Major  Pereirol U P a r k  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8211 

TREATIES 

Law of War Panel. Directions in the Development of t he  
Lax of War, tczfli M o p r  General W a l t e r  U R e e d .  
I ISAF,  Pmfeasor T r l f o i d  Tnylar ,  otid upvofessar il'. 
T h o m a s  .Mallisoii, p a n e l i s t s ,  C o f o n e f  Barney  L .  
B r o x n e i r .  J ? . ,  i i i t , o d u e t o i y  , e r n a r k s ,  a n d  .lfnjor 
J a m e s  A .  Barge,, pone1 m o d e m t o r  . . . . . . . . . . . . . . . . .  W 3  

U S I T E D  K I N G D O M  MILITARY LAW OF 

War Crimes of the American Revolution, by Capfuiii 
George L C o i l , .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  82rlil 

USE OF FORCE 

Seizure and Recover) of the S.S. Mayaguez: A Legal 
Analysis of United States Claims, Par t  1. by  M a j o r  
Thomas E Behuiiiok . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  62/41 

VALUES, LEGAL 

Just and Unjust Wars ,  a book by Professor Michael 
Walaer,  reviewed b y  M a j o r  Sormaii  C o o p e r  a n d  
.lfupr James  A Burger . . . . . . . . . . . . . . . . . . . . . . . . .  821199 
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W'ar Crimes of the American Revolution, bt ,  Coptwi, 
c e v i g r  L coil . . . . . . . . . . . . . . . . . . . .  82'171 

V A R .  PRISONERS OF 

IV. TITLE IKDEX 

Internarianal Law Symposium: Part I .  Introduction. b y  

1 V a l m  . . . . . . . . . . . . . . . . . . . . . .  . . . .  821199 

Lair of IYar Panel Directions in the De\elopment of the 
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4 Buvger, pa77cl m o d e r o t a  . . . . . . . . . . . . . .  8213 

Seizure and Recorery of the S.S.  Mayapuez. A Legal 
Analysis of United States Claims, Part 1. h y  X a ~ o ,  
Thomas E .  Brhz<iitaii . . . . . . . . . . . . . . . . . . . . . . . . . . .  82/41 

War Crimes of the Amencan Revolution, b y  Cnpfoi,, 
George L Coil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Wlil 

V. BOOK REVIEW INDEX 

A .  BOOK 'ACTHOR 

Walzer. Michael, Professor. Just and Unjust Wars. re- 
tiewed by  .lfnjo, .To~, r ,nn  Coopei arid.Ilo~oi. Jniriei A .  
B a r g e ,  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  821199 

B .  BOOK TITLE ATD REVIEIV TITLE 

rofeaaor Xichael M'alzer, ye- 

C"uper~a,id.Ma,", J n m e r  A .  

Buigei . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  82,199 
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