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INTRODUCTION

It is sometimes asserted that ours is a govern-
ment of laws and not of men,1 but realists know that
laws must be applied by men.

This book seeks to provide a record of the lives
of those justices whose position on the Supreme
Court of California helped to guide the first century
of the state's legal development. Volume One which
appeared in 1963 tells of the justices during the first
half century of California's existence as a state in
the Union. This Volume concerns the biographies of
the justices who joined the court during the years
1900 to 1950.

Although one may dissent from Emerson's dictum
that "There is properly no History; only Biography"
few are apt to deny categorically Carlyle's state-
ments that "History is the essence of innumerable
biographies" and that "Biography is by nature the
most universally pleasant of all things, especially
biography of distinguished individuals." In the
world of law the justices of a state's Supreme Court
are certainly "distinguished individuals," the biog-
raphies of which have been too long ignored.

Both volumes have been produced under the
auspices of the State Bar Committee on the History
of Law in California. At the time of the publication
of the first volume, the Committee consisted of

Justice A. F. Bray, Chairman, Eugene M. Prince
(now deceased), Kenneth M. Johnson and Prof.
Lawrence A. Harper. The present Committee con-
sists of Justice A. F. Bray, Chairman, Kenneth M.
Johnson, Prof. Lawrence A. Harper, Noel C. Steven-
son, Judge Robert H. Kroninger and J. Edward
Johnson.

Thanks for both volumes, however, go primarily
to J. Edward Johnson. It has been his life long
interest in the subject of judicial biographies which
made the book possible. For more than 35 years he
has collected clippings, sought family papers and
interviewed those who could add to our knowledge
of California's Supreme Court Justices. As in the
first volume the biographies not signed by others are
his contributions.2

In this volume, thanks are also due to those who
supplemented Mr. Johnson's notes with personal
knowledge and researches of their own in the biog-
raphies which they have contributed to the follow-
ing pages.

1. See Marbury v. Madison, 1 Cranch (5 US) 137, 163, 2
L ed 60.

2. The data which Mr. J. Edward Johnson gathered during
his researches at present remain in his possession but he has
rnade provision in his will to give them to the Bancroft
Library after his death.

DEDICATION

This volume is dedicated to the late Eugene M.
Prince who, as a member of this Committee, ren-
dered yeoman service in the production of this and
the first volume. A former President of the State
Bar, an outstanding lawyer, a great Californian.

Published by

BANCROFT-WHITNEY COMPANY

Copyright 1966 by Bancroft-Whitney Company

Lithographed by California Printing Company, San Francisco
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Chronology
arbitrary

JUSTICES OF THE SUPREME COURT OF CALIFORNIA • 1849-1965

1 S. Clinton Hastings
2 Henry A. Lyons
3 Nathaniel Bennett
4 Hugh C. Murray
5 Solomon Heydenfeldt
6 Alexander Anderson
7 Alexander Wells
8 Charles H. Bryan
9 David S. Terry

10 Peter H. Burnett
11 Stephen J. Field
12 Joseph G. Baldwin
13 Warner Walton Cope*
14 Edward Norton
15 Edwin B. Crocker

(New Five Man Court)
16 Silas W. Sanderson
17 John Currey
18 Lorenzo Sawyer
19 Augustus L. Rhodes
20 Oscar L. Shatter
21 Royal T. Sprague
22 Joseph B. Crockett
23 William T. Wallace
24 Jackson Temple, 1870-72,1886-89,

1895-1902
25 Addison C. Niles
26 Isaac S. Belcher
27 E. W. McKinstry

(New Seven Man Court under
Constitution of 1879)

28 Robert F. Morrison
29 Erskine M. Ross
30 John R. Sharpstein
31 Samuel Bell McKee
32 Milton H. Myrick
33 James D. Thornton

E. W. McKinstry
34 A. Van R. Paterson
35 Thomas B. McFarland
36 Niles Searls
37 John D. Works
38 William H. Beatty
39 Charles N. Fox
•Erroneously listed as Walter W. Cope in table on p. 3 of Vol. 1.
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Frank M. Angellotti

by FRANK H. SLOSS, SAN FRANCISCO

rank Mario Angellotti was born on Sep-
tember 4, 1861 in San Rafael, California.
His name might suggest that he was of
purely Italian extraction, but it was not so.

The standard biographical accounts all begin by
stating that his father, Giuseppe, was a native of
Italy, but they quickly add that his mother, born
Lois Frances Osgood, was a native of the State of
Maine and came of an old New England family.
Both her grandfathers had participated in the Revo-
lutionary War. Judge Angellotti apparently took
pride in his maternal ancestry, for one of the organ-
izations with which he was later actively affiliated
was the Society of Colonial Wars.

At the outset, then, we encounter an enigma.
How, in the American society of pre-Civil War days,
did a lady of impeccable colonial descent come to
meet and marry an Italian immigrant? Records are

meager, but those that exist invite conjecture. From
a biographical compilation of 1892, we learn that a
newly married couple from Maine, Rufus and Caro-
line Osgood, arrived in San Rafael in 1859. He was
a well educated man who came from an old New Eng-
land family.2 It is not stated whether he was also
accompanied by an unmarried sister or cousin, but
the coincidence of name, place, and descent makes
it a near certainty that the future Mrs. Angellotti
was a member of the Rufus Osgood family and party.

From an early history of Marin County, it appears
that in 1850 San Rafael consisted of little more than
a dozen buildings clustered around the Mission; one
of these was a primitive hotel operated by two Nar-
ragansett Indians from Connecticut. Within a few
years, however, the business failed, and the hotel
was taken over by its cook, Giuseppe (sometimes
anglicized to Joseph) Angellotti, who proceeded to
remodel and enlarge the establishment and to con-
vert it into a hostelry that the historian mentions
with some pride.3 Miss Osgood might well have
stayed at Angellotti's hotel; even if not, the up-and-
coming local hotel-keeper was by then a citizen of
some prominence.* The sequence of her arrival in
1859, their marriage in 1860, and the birth of a son
in 1861 becomes easy to understand. The birth of a
second son followed in due course.6

The rise of the first-bom from a small boy in a
small town to the occupant of the highest judicial
office in the state reads like a Horatio Alger story.
If a modern novelist were to tell such a tale of step-
by-step advancement, each stage deserved and
earned without a single defeat or setback, his book
would be ridiculed, and he would be told that such
things do not happen in real life. But in this true
story, such things did happen.

Frank Angellotti received his elementary educa-
tion at private schools in San Rafael, and proceeded
to the Boys' (later Lowell) High School in San
Francisco. He then went directly to the Hastings
College of the Law, headed at that time by John
Norton Pomeroy, and pursued the three-year course
combined with study in the leading criminal law
office of Darwin & Murphy. We have it on the au-
thority of a classmate that he was always an out-
standing scholar.6 On receiving his LL.B. in 1882,
he was still under 21, and therefore had to wait a
few months to take the oath for admission to the
Bar.



FRANK M. ANGELLOTT!
Forty-Seventh} Justice, January 1903 — January 1915

Seventeenth Chief Justice, January 1915— November 15, 1921

Starting as a very young lawyer in San Rafael,
Angellotti had the good fortune of being appointed
attorney for the Public Administrator. His perform-
ance in that capacity brought him to the notice of
the political powers in the county, and in Novem-
ber, 1884 he ran successfully on the Republican
ticket for District Attorney of Marin County. His
election apparently emboldened him to take a wife,
for on December 27, 1884—even before he had
assumed office—he was married to Miss Emma C.
Cearley of Washington Corner in Alameda County.7

Their only child, a daughter, Marion Polk Angel-
lotti, was born on November 12, 1887. She became
a distinguished personality in her own right, of whom
more will be said hereafter.

The term of the District Attorney was two years;
Angellotti was re-elected to that office in 1886 and
1888. By 1890 he was ready for the next rung on the
ladder and was then elected Superior Judge of Marin
County. He served two successive six-year terms,
from 1891 to 1903. The stage was again set for
advancement.

In those days, the Justices of the Supreme Court
were nominated in party conventions and ran in
partisan elections. In 1902, two incumbents, Jus-
tices Harrison and Garoutte, failed to win renomina-
tion at the Republican convention. In their places,
two Superior Court judges, one from each section
of the state, were nominated. Angellotti was one;
the other was Lucien Shaw of Los Angeles. Both
were elected, and they took their seats on the Su-
preme Court together in January, 1903. Each was
ultimately to rise to Chief Justice, and both were
destined to win recognition as jurists of the highest
order.

To evaluate Angellotti's performance and con-
tributions during his twelve-year term as Associate
Justice, we must take note of a basic difference
between the functions of the Supreme Court today
and those of sixty years ago. At present the Supreme
Court hears initially only a few appeals of excep-
tional importance or difficulty; the others are con-
sidered by the three justices of a District Court of
Appeal and then come to the Supreme Court, if at
all, only by the discretionary granting of a petition
for hearing. Consequently, the Supreme Court today
sits only in bank; the constitutional authority to
decide cases in departments of three Supreme Court

Justices has lapsed into disuse, for a second inter-
mediate stage would make the appellate process too
cumbersome. But in 1903 the situation was very
different. There were no District Courts of Appeal,
and vast numbers of cases that would now be con-
sidered too trivial for attention by the court of last
resort had to be dealt with. The common practice
then was to assign each case to one of the depart-
ments of the Supreme Court; a petition for hearing
in bank could be granted afterwards.8 As far as its
own work went, each department was quite inde-
pendent. It selected its own Presiding Justice and
adopted its own methods of conferring on cases,
assigning opinions, and announcing decisions. Each
Associate Justice was in effect a member of two
separate, though interlocking, courts: his own de-
partment, which was much like a modem Appellate
Court, and the full bench. The closest associations
of any justice were with his departmental colleagues,
and when each department operated harmoniously

Shaw Angellotti Sloss
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over a long period without changes of personnel, its
members influenced each other, and a departmental
legal philosophy was likely to emerge.

Angellotti and Shaw were both assigned by Chief
Justice Beatty to Department One, and were thus
brought into close companionship. A relationship of
the utmost congeniality and mutual respect quickly
developed. On their arrival the third member of the
department, Justice Van Dyke, was already in his
eightieth year and had less than three years to live.
He was succeeded by Sloss, who completed the re-
markable triumvirate that constituted Department
One for the next nine years. All three liked and ad-
mired one another,9 with good reason: all were men
of high intellect and character, and all had the gift
of brief and lucid expression. They were quite cap-
able of differing on points of law, for each did his
own thinking, but, as we shall see, such differences
were rare.

Even a cursory review of the Reports for those
nine years makes it apparent that the three Depart-
ment One justices decided not to take the cases at
random as they came, but to divide the work so as
to make the best use of the special areas of com-
petence of each justice. We thus find Angellotti
writing the opinions in almost all the criminal cases.
This was a logical recognition of his varied experi-
ence in criminal law gained through his student
apprenticeship to a criminal defense firm, his six
years as a district attorney, and his service as the
sole Superior Judge of a small county with little
major civil litigation. Shaw became the acknowl-
edged water law specialist; he alone of the three,
having practiced for some years in Fresno, had
gained familiarity at first hand with the water con-

troversies that then plagued the San Joaquin Val-
ley. Sloss, whose practice had been in a downtown
city firm and whose judicial service had been exclu-
sively civil and metropolitan, was the corporate and
financial expert. This informal specialization, no
doubt instituted within the department, was extend-
ed to those opinions in bank that had fallen to any
one of the three to write, for though bank cases were
assigned in rotation, the justices were free to trade
among themselves.

Department Two, meanwhile, was also enjoying
a long period of stability in personnel; from 1909
through 1917 it was composed of Justices Henshaw,
Lorigan and Melvin. Henshaw's opinions are readily
recognizable by their brilliant, if flamboyant, liter-
ary style, but there is no evidence of any division
of labor according to subject matter. Department
Two apparently operated along conventional lines.
In more ways than one, it was the conservative wing
of the Court.

No difference in judicial philosophy between the
members of the two departments was apparent in
the ordinary run of private litigation. Disagreements
in such cases were not common, and when they did
occur the divergences of view were individual and
did not necessarily coincide with the departmental
lines. But in the constitutional and other public
issues that rocked the courts and the state, it was
otherwise. This was the period of Governor Hiram
Johnson's "Progressive" administrations, and his
legislative program was highly controversial. It in-
cluded public utility regulation, workmen's compen-
sation, limitations on hours of labor, direct popular
legislation, and other reforms. Each of these enact-
ments had to be fought out in the courts. It was

6 Melvin Lorigan
Supreme Court of California about 1913

Henshaw Beatty (C. J.) Shaw Angellotti Sloss



FRANK M. ANGELLOTTI
Forty-Seventh Justice

Seventeenth Chief Justice

Angellotti and his Department One colleagues who
generally upheld the validity of the legislation, and
so became labeled as the liberal wing, while Henshaw
gave powerful leadership to the conservative oppo-
sition in the other camp.

Even before the Johnson period, Angellotti had
given expression to his liberal views. One of his
notable early opinions upheld the validity of a
county charter provision authorizing the initiative
and referendum.10 In another opinion, when muni-
cipal authorities, without the benefit of state legis-
lation, were struggling with the difficult problems
of utility rate regulation, Angellotti spoke for a
divided court in sustaining an exercise of muni-
cipal powers.11

The public utilities field is one in which Angellotti
had the opportunity to make an especially note-
worthy mark when the Johnson legislation came up
for judicial review. In the first case under the Public
Utilities Act of 1911, the majority of the Court
annulled an order of the Railroad Commission re-
quiring a telephone company to make connections
with independent and competing local services. The
ground was that such an order went beyond the
scope of legitimate state regulation under the police
power and amounted to a taking of private property
for public use. Angellotti alone dissented.12 The de-
cision has been widely disapproved elsewhere and
narrowly distinguished even in California.13 If the
precise point were to arise again, it seems almost
certain that Angellotti's dissent would now prevail.
In the second case under the same Act, in which a
different border-line exercise of the Commission's
powers was sustained, Angellotti was the Court's
spokesman.14

A special word is needed about the position taken
by the Department One justices under Angellotti's
leadership within his acknowledged specialty of
criminal law. In the close cases, they tended to sus-
tain the powers of the law enforcement agencies
against claims of error or injustice urged by de-
fendants.15 In today's context, the view giving the
narrower scope to individual rights in criminal cases
would not be called "liberal," but in those days it
was, for it was a tenet of the Progressive position
that economic and political reform would fail so
long as grafters and other malefactors could use
legal technicalities to escape punishment. The lib-

eral Department One justices saw no inconsistency
in viewing legislative and executive action with
equal tolerance, regardless of whether the constitu-
tional attack was predicated on property or on per-
sonal rights.16

Only one other case will be singled out for com-
ment here—the "Tipo" case on unfair competition,
which is unique in that Sloss and Angellotti wrote
the opposing opinions in a four-to-three decision.17

It seems likely that here again Angellotti's dissent
was more farsighted, for the scope of relief against
unfair competition has indeed broadened in later
years beyond the stricter limits to which the major-
ity of the Court confined it.18

By 1914, Angellotti's term was drawing to a close,
and so was that of Chief Justice Beatty. The Chief
Justice, who was past 75, made it known that he
would not seek re-election, and Angellotti threw his
hat into the ring for the post. In August, Beatty died
suddenly. Governor Johnson decided that he would
not attempt to anticipate or to influence the out-
come of the election by appointing any potential
candidate to fill the vacancy. Instead, he tendered
a complimentary interim appointment to Matt I.
Sullivan, who had no thought of taking the place
permanently. Angellotti won the November election
and moved into the seat of the Chief Justice in
January, 1915. His successor as Associate Justice
was William P. Lawlor.

This change severed Angellotti's departmental
association with Shaw and Sloss, but did not alter
their friendship or the harmony of their views. In
the cases in bank in which they participated, their
names remained bracketed with the former fre-
quency. As Chief Justice, Angellotti continued to
produce opinions stamped with the same qualities
of clarity and brevity as before.

The adoption of the constitutional amendment
restricting criminal reversals to situations involving
miscarriages of justice caused the Court much per-
plexity, but Angellotti confronted this problem with
the sure touch that he had always displayed in that
field. A notable example is People v. Griesheimer,19

in which the Chief Justice's opinion retains his cus-
tomary tone of unruffled calm,20 even in the face of
a Henshaw dissent of unprecedented bitterness that
embodies a personal attack on Angellotti's intel-
lectual integrity. Among his important later con-
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stitutional opinions are those that invalidated the
alien poll tax law.21

Late in 1921, while at the height of his powers
and effectiveness in this high office, Angellotti aston-
ished the public and the Court by announcing his
resignation, effective November 15. The reasons he
assigned were purely financial, and they were cogent
indeed. World War I had greatly increased the cost
of living, and Angellotti's family faced the prospect
of six more years of struggling to meet post-war
prices out of a frozen pre-war judicial salary. At just
this time, Angellotti had been offered the highly
lucrative post of General Counsel for the Western
Pacific Railroad Company. He felt that, in fairness
to his family, he had no right to refuse. Perhaps,
however, the pang of separation from his colleagues
was lessened by the changes of personnel that had
become frequent in the preceding few years. Be-
tween 1918 and 1921 there had been no fewer than
five new faces on the Court22—as many as there had
been in the whole previous 15 years of his tenure.
The only close tie of long standing broken by his
resignation was that with Shaw. It must have grati-
fied him to see Shaw appointed to succeed him as
Chief Justice.

During his thirty years on the Bench, Angellotti
had found time for a number of outside interests.
His affiliation with the Society of Colonial Wars,
whose San Francisco Chapter he headed at one
period, has been mentioned. His membership was
predicated on his mother's colonial descent, but his
interest was no doubt strengthened by the fact that
his wife was also of old American heritage. His own
California birth was a source of pride too; he must
have been instrumental in organizing the Mount
Tamalpais Parlor of the Native Sons of the Golden
West, for he became its first president.

He maintained membership in the Presbyterian
Church of San Rafael, but, as we shall see from the
circumstances of his funeral, his most deeply felt
commitment was to the Masonic Order. Having
served as Master of his own Blue Lodge in San
Rafael, he rose to become Grand Master of the
Grand Lodge of California. Another of his lifelong
loyalties was to the Hastings College of the Law.
From 1915 to 1921 his occupancy of the Chief Jus-
ticeship made him ex officio the president of the
College's governing board, but his interest and his

service did not end there. In 1924 he was elected a
life trustee.

Essentially a home man, he found his greatest
satisfaction in his family. He took great pride in his
daughter's talents, through which she gained prom-
inence in two different lines of activity. As a writer
of fiction, she produced five published novels23 and
numerous short stories. As a volunteer worker for
the Red Cross, she had a distinguished record of
overseas service in World War I, first in evacuation
hospitals on the active front in France, and then
with the American army of occupation in Germany.
She was, in addition, a strikingly handsome woman;
society editors used to refer to her as "the beautiful
and gifted Miss Angellotti."

One of Angellotti's most endearing traits was his
warm and benevolent interest in people—not prom-
inent people or high officials, but ordinary, humble
people. The Italians of Marin County, in particular,
trusted him as they would trust nobody else. Even
while he was Chief Justice, they would come to his
chambers with their often petty perplexities and
troubles. He was always delighted to see them. If he
could help them simply with advice, he did; if the
problem required a court appearance, he saw to it
that someone who was free to practice law—perhaps
one of his own attaches—took care of the case with
no fee to anybody. And he continued to watch the
matter until he was sure that it had been properly
completed.

Perhaps no better short summary of Angellotti's
personal character could be given than one recently
obtained from a man who knew a great deal about
him, and who was speaking with the perspective
that comes with looking back over many years, so
that the predominant impressions stand out.24 He
made two general statements, one affirmative and the
other negative. The first was that Angellotti was a
most gentle and kindly man, and the second was
that pomposity was something of which Angellotti
knew nothing. Pages of amplification would add
little to that tribute.

We must now resume Angellotti's story where we
dropped it, at the point of his resignation as Chief
Justice at the age of sixty. His reasons, as men-
tioned, were financial, but he had a specific goal in
mind, far beyond any mere desire for money as such.
He hoped that he might still have ten productive
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years, and that his increased earnings would enable
him to save $10,000 a year, so as to leave $100,000
for the protection of his wife and daughter. As
always in his unusual career, he accomplished pre-
cisely what he set out to do. He died ten and a half
years later, having accumulated just the sum he had
aimed for.25

His ten years with the Western Pacific were
arduous and taxing. The railroad was in a chronic-
ally precarious financial condition; it had emerged
from one reorganization and was headed for another.
There were refinancing maneuvers, rate controver-
sies, tax disputes, and all the other complex legal
problems characteristic of railroad practice. Angel-
lotti handled these matters with the same high com-
petence that had distinguished his performance as a
judge. After his death, the members of the Interstate
Commerce Commission declared that no other attor-
ney appearing before them had carried greater
weight or thrown more light on the matters in con-
troversy.26

Fortune had one final gift in store for him—that of
a quick death without progressive incapacity or lin-
gering illness. While hard at work one day he suffered
a collapse. He was prevailed upon by his associates
to be examined by a doctor, who found nothing seri-
ous but suggested a few days' rest. By the following
Monday he felt quite restored and was dressing in
his suite at the Sir Francis Drake Hotel in San
Francisco27 to go to work as usual, when the fatal
attack struck. He was dead even before the hotel
physician could be summoned. The date was May
23, 1932; his age was seventy.

His funeral two days later, at the Masonic Temple
at Van Ness Avenue and Oak Street in San Fran-
cisco, was attended by an enormous throng. The
interment, also with Masonic rites, was at the
Mount Tamalpais Cemetery in San Rafael.

His wife and daughter, both of whom had been
with him when he died, did not re-establish residence
in Marin County. Mrs. Angellotti reverted to Ala-
meda County, her girlhood home. She lived to be
over 80, and died on January 1, 1944 at the King's
Daughters Home in Oakland. The services were also
in Oakland, but her ashes were brought to rest with
her husband's remains in San Rafael. Miss Angel-
lotti resided for many years in various hotels and
women's clubs in San Francisco and Berkeley, and

made use of her skill in languages to serve the United
States government as an interpreter. Subsequently
she became the victim of protracted illness, and died
on April 21, 1953.

As Miss Angellotti had never married, the family
line became extinct on her death. It is regrettable
that there are no descendants to take special pride,
beyond that which the state as a whole may legiti-
mately feel, in the career, achievements, and
example of Frank M. Angellotti.

FOOTNOTES
1. As Angellotti and Shaw came to the Court together, the

numerical sequence between them is arbitrary.
2. The Bay of San Francisco, Vol. 2 (Chicago: Lewis Pub-

lishing Co., 1892), p. 594, in the biography of the Osgood
Brothers (sons of Rufus), druggists of Oakland.

3. History of Marin County, California (San Francisco:
Alley, Bowen & Co., 1880), p. 324.

4. The 1860 census shows Joseph Angellotti, hotel keeper,
as one of the substantial property owners of the town. A
later publication, San Rafael Illustrated and. Described (Oak-
land and San Francisco: W. W. Elliott & Co., 1884), p. 29,
attributes the prosperity of Marin County largely to the
establishment of regular and direct transportation from San
Francisco, which occurred in 1864 through a steamboat ser-
vice to Point San Quentin and the construction of a road over
the marsh between San Quentin and San Rafael; in giving
credit for this achievement, the author supplies a short list
of "the names of the gentlemen whose foresight, enterprise
and determination gave San Rafael its initial and all-impor-
tant boom;" the list includes G. Angellotti.

5. Research has failed to reveal what became of the Judge's
younger brother, or even whether he survived to maturity.

6. Memorial tribute by Judge Charles A. Shurtleff, 215 Cal.
782,783 (1932).

7. Mrs. Angellotti's maiden surname is sometimes given as
"Cleary," but "Cearley" is authentic; it so appears in the
newspaper marriage notice, in the Who's Who in America
listings of both the Judge and his daughter, and in Mrs. An-
gellotti's own death notice and funeral record. There were,
however, relatives of hers named Cleary, for one of Miss
Angellotti's novels, Harlette (New York: Century Co., 1913),
is dedicated "To my cousin Mila Cleary;" that may account
for the confusion.

8. By 1905 the newly created District Courts of Appeal
were operating; this relieved some of the pressure on the
Supreme Court, but not enough to change the pattern of work.
Except on the criminal side, where all but death-sentence
cases went to the Appellate Courts, the Supreme Court con-
tinued to handle most of the load. All equity and probate
matters, all real estate and tax cases, and all other civil
appeals involving $2000 or more came directly to the Supreme
Court, and that Court usually referred them, not to a District
Court of Appeal, but to one of its own departments.

9. Shaw's regard for Angellotti is movingly expressed in
the letter he wrote on Angellotti's death, quoted by Judge
Shurtleff in his memorial tribute to Angellotti, cited above.
When, in turn, Shaw died, Sloss wrote the memorial for him;
his feelings show clearly through the characteristic restraint
of his expression (220 Cal. 782 [1933]). As for the warmth be-
tween Angellotti and Sloss, the present writer has the benefit
of family recollection; the friendship passed beyond official
contact to social relationship; the Angellottis and the Slosses
used to dine at each other's homes. Another pleasure to both
men was the frequent opportunity, during Sloss's summer
residence in Marin County, to meet and chat on the ferry-
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boat from Sausalito on the way to work, and to share the
return trip home.

10. In re Pfahler, 150 Cal. 71 (1906).
11. Contra Costa Water Co. v. City of Oakland, 159 Cal.

323 (1911).
12. Pacific Telephone & Telegraph Co. v. Eshleman, 166

Cal. 640 (1913).
13. See Annotations, 11 A.L.R. 1204 and 76 A.L.R. 953.
14. Wilmington Transportation Co. v. Railroad Commission,

166 Cal. 741 (1913).
15. See, for example, People v. Loper, 159 Cal. 6 (1910), in

which Angellotti wrote the dissent, and was joined by Shaw
and Sloss.

16. For a further discussion of the line-up of the justices
during this period, see Sloss, M. C. Sloss and the California
Supreme Court, 46 Cal. L. Rev. 715 (1958). The comments in
that article on Sloss's judicial philosophy are equally applic-
able to Angellotti, as they almost invariably agreed.

17. Italian Swiss Colony v. Italian Vineyard Company, 158
Cal. 252 (1910).

18. The Tipo case and the Eshleman case, cited above, are
the only substantial disagreements between Angellotti and
Sloss that the writer has found. Their separate opinions in
the important cases of Parkinson Co. v. Building Trades Coun-
cil, 154 Cal. 581 (1908) on labor law, and Western Metal Supply
Co. v. Pillsbury, 172 Cal. 407 (1916) on workmen's compensa-
tion, reflect no more than differences of emphasis in marshal-
ling the grounds for the agreed conclusion. Occasions on
which Shaw differed with the other two are less rare, though
still far from frequent.

19. 176 Cal. 44 (1917).
20. Occasionally, however, even Angellotti permitted him-

self a bit of sharp language. One dissenting opinion begins,
"I am confident that if the testatrix could meet her holo-
graphic will clad in the construction given to it by the major-

ity opinion, she would not recognize it." Estate of Briggs, 186
Cal. 351 (1921).

21. In re Terui, 187 Cal. 20 (1921), and In re Kotta, 187
Cal. 27 (1921).

22. Henshaw had been replaced by Wilbur, Lorigan by
Lennon, Sloss by Olney, Melvin by Sloane, and Olney in turn
by Shurtleff.

23. The first three, Sir John Hawkwood (1911), The Bur-
gundian (1912) and Harlette (1913), were historical romances
of old France or Italy. The other two, The Firefly of France
(1918) and Three Black Bags (1922), were contemporary ad-
venture stories of war and espionage. All were published in
New York, the first by Fenno and the rest by Century.

24. William B. Tyler, Esq., of Los Altos. His deceased wife,
Harriet Tyler, also a lawyer, had been closely associated with
Angellotti for years, first as secretary and legal research
assistant in the Supreme Court, and then as a member of his
legal staff at the Western Pacific; she succeeded him on his
death as head of the Western Pacific's legal department. The
writer is also greatly indebted to Mr. Tyler for several pieces
of factual information that appear in this sketch at various
points.

25. This statement, made by Mr. Tyler, is corroborated in
major part, though not completely, by the probate record of
Angellotti's estate (San Francisco Superior Court No. 61791),
which was appraised at $83,301.72. It is quite probable that
the full amount had actually been accumulated, for some of
Angellotti's savings may well have passed to his wife or
daughter outside of probate by means of gifts or joint tenan-
cies; besides, valuations as of May, 1932 were abnormally low.

26. As reported by Judge Shurtleff in his memorial tribute,
cited above.

27. Around 1926 or 1927, perhaps because the Judge had
begun to find commuting burdensome, the Angellottis had
given up their San Rafael home and moved to San Francisco.

10



LUCIEN SHAW
Forty-Eighth Justice? January 5,1903 — November 14,1921

Eighteenth Chief Justice, November 14, 1921 — January 13, 1923

Lucien Shaw

t is not too much to say that "Lucien
Shaw has been to the State of California
what Lemuel Shaw (regarded by many as
the greatest judge America has produced)

was to Massachusetts," wrote the California Law
Review editorially at the time of Shaw's retirement
from the Supreme Court of California in 1923.2

Former Chief Justice Louis W. Myers gave it as his
opinion that Shaw "contributed more . . . to the clar-
ification and settlement of the law [in California},
to its development and upbuilding, and most of all,
to its integration, than can be credited to any
other."3 The University of California bestowed upon
him the honorary degree of Doctor of Laws in 1922
in recognition of his contributions to the develop-
ment of the law. It is accepted by the profession that
in the twenty years he served on the Supreme Court
he established himself as "among the greatest of the
lawyers and judges who have graced the courts of
California".4 While endowed with more than ordin-

ary ability, it nevertheless was not until he had spent
his full quota of years at the bar, a goodly portion
of them in another state, that his abilities were
given the opportunity to exert themselves in a way
that was to bring him permanent and lasting fame
as a judge. His brilliance was not after the showy
order, but rather of the patient, studious, laborious,
contemplative kind, which comes quietly and un-
ostentatiously to the top after the years. His career
demonstrates again the truth of the old adage about
the race not being to the swift alone. Also that a
move or two in the interest of bettering one's oppor-
tunities might not be amiss.

Shaw was born in humble circumstances on a
farm near Vevay, Switzerland County, Indiana on
March 1, 1845. He was of Scotch and English de-
scent. His father, William Shaw, had been born at
Paisely, Scotland, and his mother, Linda C. Rous
Shaw, in Yorkshire, England. She had come with
her family to this country when she was about seven.
The country in and about Vevay, being more or less
rolling and somewhat resembling the area in Scot-
land familiar to William Shaw, had influenced him
in settling here.

Shaw's early years were spent on his father's
farm. He attended the common schools of Vevay,
including the Vevay Academy, which corresponded
to the high schools of today, for about six months.
His fondness for books while still young gave a hint
of his intellectual tastes. He was wanted on one occa-
sion to replenish the family woodbox. Scarcely any
investigation found him in a quiet out-of-the-way
corner with his book. The first thing his sister did
to make sure that the wood would be brought was
to take the book away from him.

While Shaw spent all of his younger manhood
upon his father's farm, farm work nevertheless did
not appeal to him. In 1868 he was able to go to
Indianapolis, where he took up the study of the law
in the Indianapolis Law College. He was at that time
about twenty-three. After one year he graduated,
and was thereupon admitted to the bar and com-
menced practice in Bloomfield, the county seat of
Greene County.

Bloomfield was scarcely larger than his native
Vevay. Shaw shared the belief, however, that it had
possibilities as a law town, and that his hands would II
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in due course be full of remunerative employment.
Bloomfield never developed beyond a moderate
agricultural center, however.

While getting established as a lawyer, Shaw
chanced to meet an attractive young lady by the
name of Hannah J. Hartley from Raisin City, Michi-
gan, who came to Bloomfield to visit her aunt. She
won Shaw's heart. They were married at the home
of the bride on July 29, 1873. Shaw's father gave
them as a wedding present fifty dollars. Bloomfield
continued to be their home.

Mrs. Shaw was what a man of Shaw's abilities
needed most as a wife and companion. While Shaw
was slow to conclude Bloomfield was not the place
of his greatest destiny, she decided at an early date
that it was not, and that he should select a location
more in keeping with his abilities. Notwithstanding
the encouragement which he received from her in
this respect, he continued in his practice there, fol-
lowing the even tenor of his way, for upwards of ten
years after their marriage, using his spare time to
make abstracts of title compiled directly from the
public records of the county.5 Shaw in later years
frequently confessed to his wife how much her part
had played in his success.

Shaw first became associated in the practice with
T. A. Baker, the association being known as Baker
& Shaw. In due course Mr. Baker left Indiana and
went to Oregon. Thereafter Shaw became associated
with John S. Bays, this association being known as
Shaw & Bays.6

In December, 1883, Shaw and Bays, with their
families, left Indiana together and came to Los
Angeles, looking for new opportunity. They re-
mained in Los Angeles two or three weeks, and then
went to Fresno, where they located. Mr. Bays be-
came discouraged with the prospects and returned
with his family to Indiana. Shaw's son Hartley
(later a distinguished superior court judge in Los
Angeles) was then a boy about nine.

After Mr. Bays returned to Indiana, Shaw became
associated in law practice with J. F. Wharton. This
association continued until Shaw left Fresno some
three years later. Not only were Shaw and Mr.
Wharton congenial in their business relations, but
their wives became the best of friends.

Mrs. Shaw could not stand the hot summers in
Fresno and for this reason urged her husband to
look for a new location. She did not merely suggest
this, however, but did something about it. While
she and Mrs. Wharton were spending the hottest of
the summer months of 1886 in San Francisco, Mrs.
Shaw noted a little want advertisement in one of
the San Francisco papers; a lawyer in Los Angeles
was advertising for a young man to join him. Mrs.
Shaw cut it out, sent it to her husband, and urged
him to go at once to Los Angeles and see about it.
He did so. The man who had put the advertisement
in the paper was J. M. Damron; the result of the
interview was that Shaw joined him, the firm be-
coming known as Damron & Shaw. Shaw made head-
way in his profession, and during the next two or
three years consolidated his position as a sound
lawyer.

In 1888, Mr. Damron was elected to the Assem-
bly, and served in the thirty-second Legislature,
which convened in January, 1889. One of the things
he worked for was an increase in the number of
superior court judgeships for Los Angeles County. In
this he was successful. He also saw to it that his
junior partner should not be overlooked as these
places were filled. Shaw was endorsed by the bar
association and other civic organizations for a place,
and was appointed by the Governor. He, himself,
did no active solicitation for the appointment; it
was not necessary. Although he had been in Cali-
fornia a relatively short period, his work already
spoke well of him and had made him the right kind
of friends. The great part of his career was now to
begin. What had transpired heretofore had been no
more than preparation. However, his work as a trial
judge, covering a dozen years, was still only the
beginning; his great showing came when he became
a member of the Supreme Court of the state.

It has been asserted that Shaw was in no sense
a politician. If by this is meant a refusal to engage
in the more or less questionable trading and bar-
gaining tactics often resorted to in politics, this is
correct. On the other hand, if it implies that Shaw
closed his eyes entirely to all things political as they
might affect him and went through life as though
politics did not exist, it is not correct. However,
there can be no doubt that he did not like the politi-
cal side involved in holding public office.
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Forty-Eighth Justice

Eighteenth Chief Justice

It is common for attorneys to specialize in some
branch of the law, while at the same time giving
attention to the law as a whole. It may not be so
common for judges to do so. However, Shaw, after
going upon the bench, gave special attention to
water law. In due course he came to be acknowl-
edged as the greatest authority in the state in this
branch. Through the years he tried complicated
water suits in various parts of the state and was in
high demand in connection with these controversies.

While Shaw made water law his special province,
it was not done at the expense of the other branches
of the law. It is not a little remarkable that he pro-
duced while on the Supreme Court as many leading
opinions in the other fields of the law as he did.
However, it is the work he did in water law that
really gives him the edge over other great judges
which the Court has had, if he is to be ranked as
great as any of them, including Field.7

It was in 1899 that Shaw conducted one of his
first important and pioneer water suits, Los Angeles
v. Pomeroy.8 The City had brought an action to
condemn land for headgate purposes in connection
with the installing of a municipal water system. Part
of the land involved the gravelly bottom through
which the Los Angeles River flowed. The defendant
claimed that the underground waters running
through the gravel were percolating waters, and
therefore a part of the land, and should be paid for
by the City. It was in this case that Shaw first mani-
fested in an unmistakable way his unusual ability of
applying the law of waters to conditions as they
obtain here in the West. Old, well established rules
were not permitted to be applied without regard to
the different conditions under which they had de-
veloped as compared with those in the southern part
of California. His instructions to the jury were care-
fully prepared and form the starting point of much
of the law that has since been developed. On appeal,
he was sustained throughout. The Supreme Court
in reviewing his rulings observed that "This is the
pioneer of its kind, so far as this Court is concerned".

One of the great water suits of the State in which
he figured as judge was Farmers' Canal et. al. v.
Miller and Lux in Kern County in 1899. The trial
lasted some five weeks and involved some fifteen
different water companies with rights in the Kern
River. Another case which he tried was Fresno

Canal and Irrigation Company v. Alta Irrigation
District in Fresno County in 1900, lasting seven
weeks and relating to rights in the Kings River.9

These may be taken as samples of the quality of
his work as a trial judge.

Less well known than his work on the Supreme
Court was his work as a trial judge in bringing about
important procedural reforms in the courts of Los
Angeles County, such as the shortening of "probate
and other forms, and simplified procedure so that
thousands of dollars annually" were "saved the
people of the county."10

Shaw had been nominated by the Republican
County convention for a third term in 1902, when a
short time later he was nominated by the State
Republican convention as a candidate for justice
of the Supreme Court. He and Angellotti became
the Republican candidates to succeed Garoutte and
Harrison whose twelve-year terms were coming to
an end. Shaw received 108,516 votes in the election,
against 87,409 votes received by D. K. Trask, his
Democratic opponent. Twelve years later, in 1914,
Shaw was nominated at the August Primary for
another twelve-year term, and elected in the Novem-
ber election.

Shaw's and Angellotti's coming to the Court to-
gether in 1903 commenced a friendship that was to
endure the rest of their lives. Not only were they
congenial in their work as judges, but kindred
spirits outside of this legal work. They were much
together. Angellotti died about a year before Shaw.
At the time Shaw wrote in a letter: "I can say most
emphatically I was never brought into so pleasant a
relationship with a man in my life."11

When Angellotti resigned as Chief Justice on
March 14, 1921, Shaw was appointed the Chief Jus-
tice in his place until a Chief Justice could be elected
in 1922. Shaw was not a candidate to succeed him-
self. Several things influenced him against running.
His wife, who knew best of all how hard he had
worked through the years, counseled against it.
Moreover, he did not feel equal to the strain of a
campaign. Curtis D. Wilbur was elected the Chief
Justice to succeed him.

When Shaw came to the Court it consisted of
Beatty as Chief Justice, Henshaw, Temple, Van
Dyke, McFarland, Angellotti, and himself. During 13
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the twenty years he served, Sloss, Melvin, Matt. I.
Sullivan, Lawlor, Wilbur, Olney, Shurtleff, Waste,
and Ward came to the Court.

In addition to the appraisals of Shaw's work men-
tioned at the outset of this sketch, the following
items may also be noted. A check of some two hun-
dred casebooks prepared by law school teachers
throughout the country up to 1940 shows that these
men used more of Shaw's opinions than those of any
other California judge.12

As mentioned previously, the opinions written by
Shaw cover a wide range, dealing with almost every
phase of the varied activities of a populous and ad-
vancing commonwealth. His work in the Supreme
Court covered a period when the increasing complex-
ity of social and economic conditions presented
many new legal and constitutional problems. He
sought ever to adhere to the fundamental principles
of individual rights, but recognized, at the same
time, that changes in the social structure of the com-
munity life justified legislative modifications in the
common interests of all.13 His reputation as a jurist,
observed Chief Justice Waste, did not rest alone
upon his numerous opinions relating to waters, but,
"as well, upon the long list of many other important
questions considered while a member of the Supreme
Court, and to which he directed his consideration in
the decisions of which he was the author."14 The
California Law Review observed that "While he has
so conspicuously made the Water Law of the state
his special province, there is scarcely any branch of
the law to which he has not contributed by keen,
incisive analysis, and an originality judicial because
of its common sense."15

Judge Sloss discussed in an instructive manner
some of Shaw's leading opinions on the occasion of
the memorial exercises in his honor after his death,
emphasizing his contributions to water law—a de-
partment in which Sloss himself also excelled.

Upon leaving the Court, Shaw returned to private
life, resuming his residence at Glendale. Here he
filled the rest of his life with activities that appealed
to him most. While he had retired from the hard
work of the lawyer and judge, he nevertheless re-
tained an interest in the issues of the day and
mingled freely and happily with the men of the bar
and bench. He was not without occupation, but it

was of the nature that goes with well earned leisure.
In Glendale, adjacent to Los Angeles, he continued
to live in the midst of great human activity along
all lines.

Shaw died in Glendale March 19, 1933. He had
shortly before passed his eighty-eighth birthday.
Surviving him were his wife and son Hartley, three
grandchildren, and a number of great-grandchil-
dren. His remains were interred at Forest Hill Cem-
etery in Glendale.

Shaw was about average size, being about five
feet, eight or nine inches tall and in his later years
weighing around one hundred and sixty-five or one
hundred and seventy-five pounds. His eyes were
brown, as was also his hair, which grayed slowly
through the years. He was somewhat ruddy of com-
plexion. This, with his well preserved features, gave
him the appearance of one considerably younger
than he was. He was not gifted as a public speaker.
When he did have occasion to speak in public, it
was without any flourishes and directly on the busi-
ness in hand. This writer was present in one of the
Superior Court rooms in San Francisco in August,
1922 when Shaw introduced Joseph Beale of Har-
vard Law School, who gave a lecture to the bench
and bar. About all Shaw said was that Professor
Beale of Harvard College would speak. He was not
without a fine sense of humor, but was not inclined
towards the boisterous. He was not the hail fellow,
well met, who is all things to all men. "His honesty
of character and purpose was of the robust kind. He
expected and appreciated directness and sincerity in
others." He was "himself direct and sincere."18 Shaw
was a Mason, joining that order while he was still
in Indiana. In politics he was always a Republican.

When Shaw became a member of the Supreme
Court, he and his wife took up their residence at
San Francisco. All went well there until the fire and
earthquake in 1906. Shaw, with the other members
of the Court, was in Los Angeles at the time, and
Mrs. Shaw alone in San Francisco. As best she
could, she fled for her life. Like others, she was per-
mitted to send a single telegram, which she sent to
Los Angeles. Realizing that it might never be de-
livered, which it was not, she also sent a letter
advising where she might be reached. This letter
had not arrived in Los Angeles when Shaw left for
San Francisco.
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Upon receiving the report of the earthquake, the
members of the Court started immediately for San
Francisco in a special train. Arriving there, Shaw
immediately set out to find his wife, but try as he
might, he was not successful. He thereupon returned
to Los Angeles, thinking she had probably succeed-
ed in reaching there. When he got back to Los
Angeles she was not there either. In the meantime,
however, their son Hartley had received the letter
which she had written and had already gone to San
Francisco where he succeeded in locating her. Her
experience so greatly shocked her that she could not
be persuaded to ever return to San Francisco again
to live, and remained thereafter in Glendale.

As honor and distinction came to Shaw, he wore
them modestly and unpretentiously. When the hon-
orary LL.D. was conferred upon him by the Uni-
versity of California in 1922, President Barrows
mentioned his scomfulness of affectation. His char-
acterization of Shaw ran: "Through lifelong study
of our Western Society, moulder of the piers of
California and a foremost authority in America on
the law of waters; simple of manner and action;
scornful of affectation; as a judge, trusted by all."17

Shaw was greatly admired by the bench and the
bar personally as well as professionally. His sincerity
and genuineness drew men to him. "It was an in-
spiration to be associated and serve under such a
leader," observed Judge Waste.18

"Beyond and above the admiration and respect
evoked by his distinguished service as a lawyer and
judge," observed Judge Sloss, "he deserved and had
the esteem and affection of all who knew him for his
rare attributes as a man. Those who had the privi-
lege of association with him during the years of his
activity as a Justice of the Supreme Court quickly
learned to know and value his high qualities. His
guiding motive was the performance of duty. In the
decision of a cause his mind harbored no thought of
person or of any other than the right of the con-
troversy. His sole purpose was to reach a just result,
in accordance with sound legal principle. His indus-
try was unflagging, and when he presented a draft
of an opinion to his colleagues, they could feel
assured that the facts and legal questions involved
had been thoroughly mastered and fairly stated by
him. He was always ready to pause in his own labors
to aid an associate in the solution of a troublesome
problem."18

Shaw's life can be, above all, an inspiration to one
ambitious to succeed in the law, for valuable lessons
may be drawn from a contemplation of his career.
It vindicates the wisdom of patience and steady,
quiet persistence. While Shaw's fame does not
assume national proportions, it is doubtful that his
could have been a better career.

Probably there is no career in which one's words
may continue to live after one is gone, and may
even increase in power and force, than that of an
appellate judge under the English-American system
of jurisprudence, where the "distinguishing charac-
teristic", as Judge Sloss put it, is the "reliance upon
the always persuasive and sometimes binding force
of prior decisions," whereby "the influence of the
pronouncements of a judge of a reviewing court is
not limited to the period of his judicial life."20 His
rulings and opinions may well stand for ages as a
guide to judges and the lawyers, who always look
to the books for the authoritative statements of the
law. In this respect, Shaw's high influence con-
tinues, particularly with the bar and bench, even
though he has passed on. His words may well be as
potent today as if he were personally here counsel-
ing with his best wisdom. After the law he expounded
becomes superseded, the methods he employed will
still be worth noting.

As is so frequently the case as one contemplates
the character, work, and accomplishments of the
men who have been the justices, a contemplation of
Shaw's career can only leave one lifted up, reassured,
and not a little proud, not only of the quality of the
work that a servant of the state has rendered, but
of the state and the people for which he has spoken.

FOOTNOTES

1. Shaw and Angellotti came to the Court together. Each
had been preceded by forty-six men. The two were, therefore,
really the forty-seventh in the order of succession. Angellotti,
however, becoming the Chief Justice first and retiring from
the bench first, has been designated as number forty-seven,
and Shaw number forty-eight.

2. 11 CalL.Rev. 110 (1923).
3. 220 Cal. 781.
4. M. C. Sloss, ibid., 784.
5. Visit to an abstract office in Bloomfield in 1940, where

the writer saw written in Shaw's hand copies of voluminous
records of real estate transactions.

G. The firm name, Shaw & Bays, was remembered among
the older citizens of Bloomfield in 1940, when this writer
visited the community. He asked several of them sitting in
the park surrounding the Courthouse if they knew Lucien
Shaw. One or two of them responded with the words "Shaw
and Bays?" 15
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7. This writer talked with Irving A. Jennings, one of the
first lawyers in Phoenix, Arizona, on one occasion, and the
latter spoke of a difficult water case he had carried through
the courts there. He said that in one part of his brief he
stated he would step aside at that point and let Judge Shaw
of California argue the case, whereupon he copied into his
brief a great part of one of Shaw's opinions.

8. 124 Cal. 597, 634.
9. Shuck, History of the Bench and Bar of California

(1901).
10. 11 Cal.L.Bev. 110 (1923).
11. 220 Cal. 784.
12. A check from 1940 might prove interesting. These case-

books were checked by this writer's sons, then boys, seven-

teen and thirteen, respectively. They also copied extracts from
many newspapers in various libraries. This mention may
serve as acknowledgment of their help. Both became lawyers.

13. M. C. Sloss, 220 Cal. 785.

14. 220 Cal. 788.

15. 11 Cal.L.Bev. 109 (1923).
16. Judge Waste, 200 Cal. 787.
17. Letter from office of the President of the University to

writer, dated March 25,1938.
18. 220 Cal. 287.
19. /bid., 286.
20. Ibid., 784.
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WILLIAM G. LORIGAN
Forty-Ninth Justice, January 1903 — January 1919

William G. Lorigan

illiam G. Lorigan is one of the two
Australian-born men to come to the
Supreme Court of California. Frank G.
Finlayson is the other. Lorigan was only

technically an Australian, however, as he was bom
while his parents were living there more or less tem-
porarily. They had come from Ireland to America in
their youth and lived near or in Cincinnatti, Ohio,
for a period before they were lured to Australia in
1852 for what was supposed to be an opportunity
to get ahead in its goldfields. They returned to the
United States in 1865, settling on a farm in what is
now Santa Clara.1 Lorigan was one of the several
children of the family. While he acquired some edu-
cation outside of California, he was nevertheless in
a large degree a product of the opportunities that
Santa Clara County offered. No man who has come
to the Court was ever more beloved in his home
county than Lorigan. His record and life there con-

stitutes much that goes into a full and true under-
standing of him. He was a man of deep affections.

William George Lorigan was born in Melbourne,
February 12, 1855. He received his education in the
public schools at Santa Clara; St. Vincent's College
of Cape Girardeau, Missouri; and Santa Clara Uni-
versity,2 which conferred upon him an honorary
LL.D. in 1912.

Upon completing his formal education, Lorigan
took up the study of the law in the office of Moore,
Laine, Delmas & Leib in San Jose. This was one of
the strong firms of the time. Delphin M. Delmas
developed into one of the greatest jury lawyers
America has seen, winning national fame in this de-
partment. All of the members of this firm saw fine
possibilities in young Lorigan and encouraged him.
Another young man who was a student in this office
at the time was Henry L. Benson. While studying
and preparing for the bar, Lorigan and Benson
dreamed some of their dreams of the future together
and, upon being admitted to the bar by the Supreme
Court (S.F.) January 14,1879, commenced practice
together in San Jose. After a period Benson went to
Grant's Pass, Oregon, and in due course became a
justice of the Supreme Court of Oregon, serving as
such a part of the time while Lorigan was a member
of the Supreme Court of California.

While studying law, both Lorigan and Benson
worked for the San Jose Mercury-Herald as report-
ers. At the time of Lorigan's death, the Mercury
published a review of a number of men who had
become eminent in the law and who had worked as
law students and young lawyers for this paper. It
spoke of Lorigan as "perhaps the most noted case of
all"3 these men, who included John E. Richards,
also later a justice of the Supreme Court. Undoubt-
edly this experience played a considerable part in
the literary ability that Lorigan later showed in his
written opinions.

Lorigan's rise in the law was not one "by leaps
and bounds, but by slow and measured steps, with
hopes deferred and obstacles to overcome." He
climbed to his success "by degrees".4 It has been
mentioned that his ultimate success was the sweeter
for having experienced the struggles he encountered
in winning his way to high attainment. 17
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After five years at the bar, he was appointed City
Justice of San Jose, succeeding William P. Veuve,
who had resigned. This was a minor judicial position
which permitted Lorigan to continue the practice of
law at the same time. His work on this court was the
best and widened his acquaintances and influence.
The decency, fairness, conscientiousness, courtesy
to counsel and their clients, which marked all his
later life, found expression here, greatly to the liking
of the bar and the public. He was elected twice to
this office.

Lorigan remained at the bar until 1890, when he
was elected a judge of the Superior Court. He held
this position the next thirteen years. Lorigan was a
consistent student, and this office prepared him for
the responsibilities ahead as nothing else could have
done. While he became conversant with every branch
of law, except some specialities that do not bring the
average man into court, like admiralty or inter-
national law, he made a particular study of criminal
law and procedure and for years handled most of the
criminal calendar.

Lorigan had been elected to the Superior Court
for a third term a short time before Temple died in
December 1902, leaving a vacancy on the Supreme
Court. Lorigan was selected by Governor Gage out
of an impressive list of eligibles and took office in
January 1903. While political considerations un-
doubtedly played their part, it was Lorigan's record
which was the most persuasive point in his favor.
Lorigan had sought nomination for a place on the
Court in the Republican convention in 1902 and
would probably have received it if the San Jose
delegation had not been set on getting the nomina-
tion for governor for a Santa Clara man. When
Lorigan came to the Court, the other members were
Beatty, McFarland, Henshaw, Van Dyke, Angel-
lotti, and Shaw. Lorigan was elected for Temple's
unexpired term in 1904 and for a full twelve-year
term in 1906. Sloss succeeded Van Dyke in 1906;
Melvin, McFarland in 1908; Matt I. Sullivan, Beatty
in 1914; Angellotti succeeded Matt I. Sullivan as
Chief Justice in 1915; Lawlor at that time succeed-
ed Angellotti as Associate Justice; and Wilbur suc-
ceeded Henshaw in 1918.

Lorigan served through the trying early years of
the century when the courts generally, and the
Supreme Court of California itself, came in for a

great deal of criticism. By innuendo he was unfairly
referred to in some of the press as subservient to the
Southern Pacific's political machine. He was one of
the four Justices who voted to give Abe Rulf a
hearing in the Supreme Court after his conviction
had been affirmed in the District Court of Appeal.5

Lorigan was one of a strong court and consistently
put out his share of able opinions, a goodly repre-
sentation of which have been selected by eminent
casebook writers as stating the true rules. Lorigan's
opinions have sufficient character so that many
lawyers reading them in their researches readily
connect them with his name.

Lorigan faced a fight when he came up for re-
election in 1918. It went strongly against his grain
to have to show cause by way of political campaign-
ing why he should be permitted to retain his position;
he felt that his work should speak for itself. He
knew he had the full confidence of his associates on
the Court, and of the bar generally. His opponent
was Thomas J. Lennon from Marin County, at that
time presiding justice of the District Court of
Appeal, First Appellate District.

Lorigan received only 275,650 votes in the No-
vember election, while Lennon received 317,725
votes, electing him. Lennon and Lorigan were both
Republicans, Irishmen, active Catholics, and be-
longed to a number of the same organizations. They
had undoubtedly been friends for many years.

It would be speculating to venture an opinion how
much this defeat hurt Lorigan, but there can be no
doubt that it wounded him. It was accepted in some
quarters that it hastened his end: " . . . if the dis-
appointment of an evil election hastened the end of
his life it was but natural, since one who had served
so long and faithfully deserved better of his con-
stituents," editorialized the Mercury-Herald at the
time of his death a few months after the election.8

However, Lorigan's health had been failing his last
year or two on the Court. Two serious heart attacks
had incapacitated him for work at periods. It had
disturbed him greatly to be away from the Court,
and he regained peace of mind only when he was
back doing his share of the work.

Lorigan's work on the Court well entitled him to
be continued in office. His opinions did not only
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accurately reflect technical law, but he also stated
it in a way that made it appear logical, natural, and
sensible. "I regard Judge Lorigan as one of the ablest
jurists who ever sat on the bench of California", was
in part John E. Richards' characterization of him.
He referred to his industry and special mastery of
criminal law, among other things. No man was in a
better position than Richards to give a correct
appraisal, and none could have spoken who would
have adhered more strictly to the facts. It was with
regret and a feeling of loss that Lorigan's associates
on the Court saw him leave. The sentiments ex-
pressed by the San Jose Bar Association at the time
of his death, more extensive than usual and prepared
by men who knew Lorigan well, had worked with
him, and were conversant with the quality of his work
through the years, was to the same purport. Mention
was made of how the friends and admirers who knew
his work in Santa Clara County "had harbored no
doubt as to his ability to hold his own in his new
associations" at the time of his appointment to the
Court, and how they had been "gratified beyond
their expectations at the name he made for himself"
there.7 With Lorigan's industry, learning, and high
principles, went also a personality that was not with-
out its part in the success he attained.

Lorigan died April 2,1919, at St. Francis Hospital
in San Francisco. The cause thereof was ascribed to
myocarditis (inflamation of the muscular part of the
heart wall). Surviving him were his wife, a son
Barthol W. and a daughter, Burgis Lorigan La
Coste (Mrs. John T. La Coste). The funeral took
place at St. Joseph's Church in San Jose and the
burial in the Catholic Cemetery in Santa Clara. The
active pallbearers were some close personal friends,
and the honorary ones his former associates on the
Supreme Court and other prominent citizens. Father
Joseph M. Gleason of San Francisco attended him
in his last sickness and directed and officiated in the
funeral services.

Lorigan was married to Annie Francis Burgis in
1880. She was daughter of Bereford and Anne
(Pickering) Burgis, who were residents of San Fran-
cisco for many years. She survived him over twenty
years, passing away October 12, 1939. Her remains,
as well as those of their son Barthol W., rest side by
side with Lorigan's. A granite monument marks the
spot.

Lorigan was a large man, about five feet eleven
inches tall, weighing as much as 250 pounds at times.
When a young man, his hair was brown. His eyes
were hazel as his son remembered them. As he lost
all his hair on top, it revealed a finely shaped head.
Photographs taken in later years, when he was thin-
ner than he had been at times, reminds one of recent
pictures of Judge Aylette Cotton of the Superior
Court of San Mateo County, and Thomas P. White
of the Supreme Court of California. He was defin-
itely a handsome man. He possessed more than the
usual amount of good humor. The San Jose Bar
Association resolutions mentioned the "wit that
scintillated but did not wound."

Lorigan's love for Santa Clara County and for its
people knew scarcely any bounds. For a number of
years after going on the Supreme Court, he con-
tinued to make his home in San Jose, often at con-
siderable inconvenience, riding to and from San
Francisco. He was living in San Francisco, however,
when he died.

While anything but a blue nose, Lorigan never-
theless was deeply committed to the principles of
religion, not only as exemplified in his own church,
but as it found expression in all good men regardless
of creed.

Lorigan's tastes were simple and without ostenta-
tion. Possibly there might have been one exception—
he dressed as became his office and station. His well-
tailored clothes of fine material helped to personify
him in his role of high position. His home in San
Jose was such as the average run of citizens lived in,
and he derived much satisfaction from his family
life.

His last days exemplified how anyone on the firing
line, young or old, may expect to meet his share of
rebuffs and disappointments at the hands of his
fellow men regardless of record or merit. It is a cal-
culated hazard for those who wish to serve the
public.

The memorial spread on the records of the Su-
preme Court and presented by H. W. O'Melveny, a
very distinguished lawyer, in behalf of the Los
Angeles Bar Association, though few in words said
all anyone could wish said of his work. " . . . From 19
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the earliest beginning of his service to the people
of California as a judge of its lowest court, and dur-
ing a career of almost thirty years in which he
reached the height of judicial honor, he has been
an example of probity, learning and industry that
has made his career memorable." The motion then
asked that the memorial be spread on the minutes
as a record "of our esteem and veneration for a man
who has contributed so much to the jurisprudence
of this state and to the respect for law and order
within this commonwealth."8

FOOTNOTES
1. Different dates have been mentioned for the return of

Lorigan's parents to America. The San Jose Mercury-Herald
States that it was when Lorigan was seven (April 3,1919).

2. Kentucky University has also been mentioned. Mercury-
Herald, April 3,1919.

3. April 4,1919, P. 7.
4. Resolutions, San Jose Bar Association, Mercury-Herald,

April 16,1919, p. 9.
5. See sketch on Beatty for a full discussion.
6. April 3,1919, p. 6.
7. Resolutions, San Jose Bar Association, Mercury-Herald,

April 16,1919, p. 9.
8. 182 Cal. 789.
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M. C. Sloss

by FRANK H. SLOSS, SAN FRANCISCO

t is customary for judges first to attain
distinction at the Bar and then to be ele-
vated to the Bench. Viewed in perspective,
the career of M. C. Sloss reverses the usual

sequence. Young and relatively unknown when he
became a judge, he first achieved eminence during
almost twenty years of judicial service. Resigning
at fifty, he then embarked on an even longer period
of notable activity as a leader both at the Bar and
in civic and communal affairs. To him, both phases
were happy and congenial; it would be hard to say
which was more fruitful and useful to society.

M. C. Sloss was bom on February 28, 1869. For
biographical accuracy, let it be recorded that his
birth occurred in New York and that his full name
was Marcus Cauffman Sloss; and then let both

facts be forgotten, for each is misleading. The name
"Marcus" was seldom associated with him; he dis-
liked it and used it as little as possible. The initials
"M. C." served for his customary signature, and
where social usage required a first name it was
"Max", except that in the intimate circle of relatives
and close family friends the boyhood nickname
"Dick" remained in use. Nor was he ever a New
Yorker. His parents were pioneer Californians who
spent that winter in the East for business reasons,
and who then duly returned to San Francisco, their
permanent home. For all practical purposes he was
a bom and bred Californian.

Sloss was the youngest of the five children—one
daughter and four sons—of Louis and Sarah
(Greenebaum) Sloss. Louis Sloss was a pioneer even
within the rigorous definition used by the Society
of California Pioneers, which he helped to found;
he had emigrated to America from Germany in 1848
and crossed the plains and mountains to Sacramento
in 1849. Starting there as a merchant, he prospered,
and by 1855 was able to go East and bring back a
wife. Always adventurous and imaginative, he
branched into many commercial, mining, and finan-
cial ventures throughout the West. When the United
States acquired Alaska, he was among the first to
see new opportunities there; with a group of asso-
ciates he founded the Alaska Commercial Company,
which played a dramatic and colorful role for several
decades in opening the Territory to American en-
terprise. Its activities began with the fur seal trade
and expanded to include mining and shipping, while
providing the first merchandising and banking facil-
ities and the rudiments of social welfare in the remote
outposts. By the time young "Dick" was growing
up, the family was comfortably established in San
Francisco's economic, political, social, and cultural
life, and his father was well able to provide educa-
tional opportunities for the children.1

"Dick" attended the San Francisco public schools,
including Boys' High School, and completed his col-
lege preparation at Reed's School in Belmont. From
there he went to Harvard, where he received his
A.B. magna cum laude in 1890. Next came the Har-
vard Law School, which made a profound impression
on him; he used to speak of it in later years as the
greatest educational institution he had ever known.
There, he sat at the feet of such immortals of law
teaching as Langdell, Ames, Gray, and Thayer. He
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kept a photograph of Gray, whom he particularly
revered, on his office wall to the end of his life. His
LL.B. degree, also with honors, came in 1893, with
an A.M. thrown in for good measure.

In that same year, young Sloss was admitted to
the California Bar, and started practice in San Fran-
cisco with the firm of Chickering, Thomas & Gregory
—a natural affiliation, as his father's companies
were clients of the firm. Within a very few years he
advanced to a partnership with inclusion in the firm
name, which became Chickering, Thomas, Gregory,
Gerstle & Sloss. Its practice was predominantly in
the commercial and financial field, but legal special-
ization had not then gone very far, and there was
plenty of trial work too.

1899 marked the next major milestone in Sloss's
life. On June 19 of that year, he was married in
Boston to Miss Hattie Hecht, culminating an ac-
quaintance that had started during his Harvard
days, when he had been a frequent guest in the
cultivated, hospitable Hecht home. That exception-
ally happy and harmonious marriage was to last for
nearly sixty years. Scintillating, enthusiastic, and
decisive, Mrs. Sloss's personality admirably com-

11 Hattie Hecht Sloss

plemented her husband's calm, judicious, deliberate
temperament, while their shared idealism and con-
cern for the community supplied an unending series
of interests to be pursued in common. There were
three children—a daughter, later Mrs. Margaret
Kuhns, born in 1900, and two sons, Richard Louis,
born in 1904, and Frank Hecht, born in 1908.

Just as 1899 had set the course of Sloss's personal
future, so 1900 was decisive for his professional
career, for he became a candidate for a Superior
Court judgeship. In retrospect, his decision to run
seems surprising. True, he was admirably qualified
for the Bench by education, temperament, and char-
acter, but that fact cannot have been widely known
at the time. He was only thirty-one and had prac-
ticed for a mere seven years, and while he was doing
well as a rising junior member of a downtown firm,
the electorate was not familiar with his identity,
even though the family name was prominent. Be-
sides, he was never one to push himself forward, and
he found the hurly-burly of active politics distaste-
ful. The suggestion apparently came from his enter-
prising father, whose influence could assure the Re-
publican nomination and who could afford to finance
a campaign; and it must have been effectively
seconded by the young Mrs. Sloss, who would have
looked forward to the excitement of an election with
relish. At any rate, he was elected, and in January
of 1901 he took his seat as a Superior Judge, though
with some trepidation.

His qualms melted away as soon as he had called
his first law and motion calendar and conducted his
first jury trial. He quickly found the work of a trial
judge well within his capacities and much to his
liking. Indeed, the more challenging a case was, the
more he enjoyed it. This became known, and the
successive presiding judges assigned to him more
than his share of the legal puzzlers and the political
hot potatoes. He thus gained insight into a broad
spectrum of litigation, with one limitation; his ex-
perience was confined to the civil side, for he was
never assigned to a criminal department.

Other attributes added to his growing reputation.
Newspapers commented on the combination of firm
dignity and scrupulous courtesy with which he con-
ducted his court. And there was his unshakable
integrity—a quality that ideally ought to be so
universal among judges as to be taken for granted,
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but which was too often lacking in the turbulent,
graft-ridden public life of the opening years of this
century. Then, too, Sloss found time to take part
in legal and social reform; he is commonly credited
with the draftsmanship of California's Juvenile
Court Law, the second in the country, and he was
certainly one of the leading advocates of its enact-
ment in 1903.2

Soon his admirers were pushing him for higher
judicial office. His name was urged on President
Theodore Roosevelt for a federal judgeship, but the
President decided differently. Promotion came in-
stead from a totally unexpected quarter. Early in
1906, Governor Pardee telephoned to offer him the
place on the Supreme Court vacated by Justice Van
Dyke's death. As soon as he was convinced that his
caller was indeed the Governor rather than a prank-
ster, his acceptance was immediate. He took his seat
on February 1, 1906. In November of that year he
was elected to fill the unexpired balance of Van
Dyke's term, and in 1910 he was re-elected for a
full twelve-year term, but he did not serve it out.
His resignation became effective on February 28,
1919, his fiftieth birthday.

Sloss's thirteen-year period on the Supreme Court
has been dealt with elsewhere by the present writer
at greater length and in fuller detail than would be
fitting here.3 The curious reader seeking further par-
ticulars, and the skeptical reader who may wonder
whether the general statements made here can be
substantiated, are referred to that article. One sen-
tence may be quoted—the one that summarizes the
qualities of heart and mind revealed by an analysis
of Sloss's opinions: "We have found tolerance of
arguments and experiments, however novel, if they
are honest and reasonable, with intolerance only of
deceit, trickery and abuse of power; respect for
learning and reason, but not at needless cost to the
right of men to conduct their affairs in a free and
practical way; appreciation of stability and order
but not to the point of stifling those changes that
new conditions continually require; concern for
human welfare, especially for those under some
handicap or disadvantage; and, above all, the wis-
dom to recognize the course most likely to promote
the ends the law seeks to serve."4

A judge who wrote 583 careful, lucid opinions
and participated in more than 1800 other cases must

necessarily have dealt with every facet of state law.
There is hardly a legal field in which some trace of
Sloss's impact cannot be detected. But a few areas
must be singled out for comment, either because of
his special influence on them, or because of their
influence on him and his later career.

First and foremost comes constitutional law. His
period of service embraced Governor Hiram John-
son's two administrations, and every one of John-
son's pieces of Progressive legislation came before
the courts in an atmosphere of heated controversy.
The California Supreme Court was plunged into a
position that was to be paralleled two decades later
by that of the United States Supreme Court during
the New Deal. The justices themselves, traditionally
harmonious, found themselves in sharp conflict, and
every vote counted in the crucial decisions.

Sloss's general constitutional philosophy had
been revealed early in the case challenging the valid-
ity of the McEnerney Act, by which the legislature
had provided an ingenious but legally unconvention-
al remedy for the destruction of records of title in
the great San Francisco earthquake and fire of 1906.
In an elaborate and scholarly opinion, he had made
it clear that he took the presumption of constitu-
tionality at its face value, and that he was prepared
to resolve all doubts in favor of the legislative judg-
ment if it was at all reasonable.5 He adhered to that
approach later under far more trying circumstances.
In this, he was generally in agreement with his
closest associates, Shaw and Angellotti, who, during
most of his tenure, were the other members of De-
partment One, the "liberal" wing of the Court, while
the "conservative" wing, concentrated in Depart-
ment Two, found its most powerful spokesman in
Henshaw, seconded by Lorigan and Melvin.

Probably Sloss's most noteworthy constitutional
opinion was the one in which he sustained the Work-
men's Compensation Act, in the face of a decision
the other way by the highly influential New York
Court of Appeals.8 A later decision upheld, on sweep-
ing grounds, the application of that Act to cases of
accidental death.7 None of the other justices was
prepared to go as far as he in supporting on principle
the exercise of legislative power in this field. Equally
impressive, in a quite different vein, is his profoundly
thoughtful discussion in People v. O'Bryan,8 inter-
preting and applying for the first time the constitu- 23
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tional amendment that sought to restrict the re-
versal of criminal cases on appeal.

Next to the constitutional issues, the labor prob-
lems were the most perplexing. In Parkinson Co. v.
Building Trades Council? six justices concurred in
the result, but a majority could not be mustered in
support of any one theory. Four separate opinions
emerged, and Sloss's concurrence bears his signature
alone. Yet his was the only opinion that came to
grips with the basic issue. While recognizing that a
boycott may sometimes constitute an actionable
wrong, he held that the "secondary boycott" was a
legitimate adjunct to a strike. It is his opinion that
states the rule for which the case stands; it became
a landmark in the development of California labor
law. It probably also laid the foundation for Sloss's
later activities as a widely trusted and respected
labor arbitrator.10

One quite different case—Title Insurance & Trust
Co. v. California Development Co.11—demands spe-
cial mention; it stands out as Sloss's most elaborate
single judicial effort and probably ranks as his most
notable achievement as a scholar of the law. The
mere presence in the Reports of a 43-page opinion
by a judge who diligently cultivated the art of brief
expression is enough to alert the reader to something
out of the ordinary. Sloss tells us in the opinion that
the pleadings alone ran to 900 printed pages, and he
used to say that the case was the hardest to master
that ever confronted him; he accomplished the task
only by secluding himself for some weeks to permit
uninterrupted concentration. The problem it pre-
sented was a complex tangle of legal and equitable
claims growing out of the historic Salton Sea epi-
sode. He unravelled it by first delving deeply into
the very nature of equity jurisprudence and then
devising a bold and imaginative exercise of the
court's equitable powers. At least one eminent law
professor liked to use this decision to stimulate the
mental processes of generations of his students.12

The remaining field that particularly engaged
Sloss's interest was water rights. That interest can-
not have antedated his Supreme Court period; West-
em water law was not in the Harvard Law curric-
ulum of the 1890's, nor did the San Francisco
Superior Court have occasion to concern itself with
riparian controversies. But the Supreme Court, in
Sloss's time, dealt with a vast amount of water liti-

gation, for, with the spread of irrigation in the Cen-
tral Valley and the rising demands of the metropol-
itan areas for water and power, every drop of the
flow of the Sierra streams was bitterly fought over.
Here, then, is an instance in which the court affected
the judge as much as the judge affected the court;
it supports the statement he liked to make that an
appellate court is a place where a man can leam a
lot of law.13 In the informal division of labor among
the Department One justices, Shaw took most of the
water cases to write; but Sloss's participation
enabled him to master that esoteric field to a degree
that became conspicuous in his subsequent practice.

Even in his Supreme Court days, Sloss did not
confine himself to his work; his outside activities
were many and varied. Community welfare ranked
high. From 1909 to 1919 he served as president of
the Pacific Hebrew Orphan Asylum & Home Society,
which operated the two charitable institutions that
have since become Homewood Terrace and the Jew-
ish Home for the Aged. When, in 1910, the various
Jewish agencies pooled their fund-raising efforts,
Sloss was elected the first president of the resulting
Federation of Jewish Charities. Meanwhile he gave
warm encouragement and wise guidance to Mrs.
Sloss in her own increasingly diverse and vigorous
civic life, which ranged from founding a San Fran-
cisco Chapter for the National Council of Jewish
Women through rendering stalwart service to such
enterprises as the Children's Agency and the Asso-
ciated Charities, and thence to furthering her life-
long enthusiasm for music and poetry.

Never a member of any fraternal lodge, Sloss was
an active clubman. He rarely missed the annual out-
ings of the Bohemian and Family Clubs, and his
favorite haunt for lunch and bridge was the Argo-
naut Club, later merged into the Concordia. A
sportsman too, he was a skillful tennis player in his
youth; later he switched to golf. And he enjoyed the
summer home in Ross that the family occupied from
1909 on; the leisurely commuting by electric train
and ferry was a pleasant relaxation.

Only one untoward event marred that serene
period: a serious, though temporary, financial re-
verse involving the whole Sloss family. After the
death of Louis Sloss in 1902, the share of his for-
tune that had passed to his sons was administered
as a common pool, and invested by the judge's older
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brothers in various ventures. One of the more am-
bitious of these enterprises, an electric railroad
system in the Sacramento Valley, turned out to be
ill conceived and ill timed; in 1914 it failed, leaving
the family faced with monumental debts and the
prospect of bankruptcy. Through the good offices
of Herbert Hoover, given as a friendly service for
which the family had good cause to remain endlessly
grateful, an arrangement was worked out by which
the family gained time for an orderly liquidation of
its holdings. Ultimately the debts were fully paid
and something was salvaged for the family.1* But
it was several years before the final outcome was
known; meanwhile Sloss could no longer count on
the independent income he had previously enjoyed.
At just this point, with his children reaching or
approaching college age, the financial needs of his
own family were on the increase, and by 1919 he
found himself squeezed between the high living costs
brought on by World War I on the one hand and,
on the other, a constitutionally frozen judicial salary
that even the legislature was powerless to raise. It
was that pressure that led to his decision to resign
and to re-enter private practice in order to augment
his income.

On March 1, 1919, then, Sloss started on the
second phase of his career. Never tempted by any
prospect of affiliation with an existing firm or by
any hankering to build a large organization of his
own, he chose to remain at the head of a succession
of firms of modest size. There were places for his
sons as they finished law school, and there was al-
ways one other partner and sometimes two; never
more than that.15 In this setting he carried on an
active practice for fully twenty-five years. After
reaching 75 he gradually slackened his pace, but
until the onset of his final illness at the age of 87
he continued to come to the office daily and to con-
tribute his keen interest and wise counsel.

To describe the nature of Sloss's practice, it is
necessary to distinguish among three roles he was
repeatedly called on to assume: those of specialist,
counselor, and consultant. The specialty was water
law. His interest in that field, developed on the
Bench, has already been commented on. After leav-
ing the court he found himself actively embroiled in
water litigation far more deeply than he would have
expected or, perhaps, desired.

In his office Sloss displayed a great number of famous prints
of great jurists. These prints were turned, over to Stanford

University,

Since 1916, Tulare County had been the battle-
ground in a water dispute of a degree of bitterness
exceptional even in that contentious field. The case
was destined to break all records for duration as
well. And it had to be fought through, for the very
existence of a productive agricultural region was at
stake, and no compromise was possible until, 20
years later, the advent of additional water through
the Central Valley Project eased the pressures.

Sloss's client was the Lindsay-Strathmore Irriga-
tion District, the supplier of water to a new, pros-
perous citrus area. The embattled water users of the
previously developed farm lands around Visalia,
claiming priority, were trying to cut off that supply
by means of an injunction. Sloss came into the case
after it had been tried once, and he was successful
in persuading the Supreme Court that the trial
judge, who was found to have been legally disquali-
fied, should be prohibited from entering judgment
on the adverse decision he had arrived at.16 A second
trial, under way for some weeks, became abortive
when the judge presiding accepted an appointment
to the District Court of Appeal. Then came the third
trial. Conducted with the utmost acrimony, it occu-
pied 200 court days spread over more than a year—
all in the hostile atmosphere of the county seat,
which was in enemy territory. A second adverse de-
cision was a hard blow. More appellate proceedings
were needed to stave off the injunction pending 25
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appeal.17 Years later, a partial reversal on the
merits18 allowed, still more time within which a settle-
ment finally became possible in the light of the
changed conditions.

The rigors and tensions of that trial led to the
only interruption in Sloss's long record of good
health; he underwent an operation for duodenal
ulcer, with complete success. Meanwhile, he had
won recognition as one of the leading water law ex-
perts of the West, and he continued to be active in
that field for many years.19

As counselor, Sloss was the general legal adviser
to a sizable number of regular clients. Some were
corporations of considerable importance for which
he also served as a director.

The most varied part of Sloss's practice was in
the capacity of consultant, or lawyers' lawyer. Fre-
quently his participation would first be sought at
the appellate level, when the case already looked
pretty desperate. Two such employments took him
to Washington to argue before the United States
Supreme Court: the extraordinarily colorful Waia-
lua case,20 involving equitable claims to a vast tract
of some of the most valuable lands in Hawaii, and
the Western Pacific?1 case, the first to arise under
the railroad reorganization provisions of the Bank-
ruptcy Act.22

So much for his services to his clients; at least a
few of his services to the community'must also be
recorded. His contributions as a labor arbitrator and
mediator have already been mentioned. Next in rank
for length and depth of continuous interest was his
connection with Stanford University. Elected a
Trustee in 1920 to succeed his eldest brother, Leon,
whose tenure on the Board had gone back to Senator
Stanford's time, Sloss served three" ten-year terms,
and then became a Trustee Emeritus. The quality
of that service has been described elsewhere by one
of his colleagues.23 Nothing need be added here,
except that the Law School was a particular object
of his benevolent concern. The faculty library and
lounge in the present Law School building bears his
name.

His part in launching the Federation of Jewish
Charities has been spoken of earlier. In 1923 the
plan of federated fund-raising for charity was broad-
ened to embrace the whole community. In that first

experimental Community Chest campaign, while
Mrs. Sloss worked valiantly to help raise the money,
Judge Sloss, as Chairman of the Budget Committee,
successfully assumed the far more delicate task of
distributing it. A decade later, when the onset of the
depression required heroic measures to meet the
unemployment problem before the federal govern-
ment stepped in, Sloss headed the committee to
secure the passage of a multi-million dollar relief
bond issue, and was then made Chairman of the
Citizens' Emergency Relief Commission that admin-
istered the funds. He also served the City and
County on the Boards of the Public Library and the
Law Library.

The efforts of the organized Bar to raise standards
and improve the administration of justice enlisted
Sloss's constant interest. A member of the State
Board of Bar Examiners that operated before the
creation of the State Bar, he worked hard for the
establishment of the new organization and was
selected for its first Board of Governors. He accepted
an invitation to membership in the American Law
Institute and followed closely the progress of the
Restatements of the Law. When, after World War
II, he saw a danger that the American Bar Associa-
tion might succumb to a wave of isolationist senti-
ment, he joined its Committee for Peace and Law
through the United Nations.

Once, and once only, he re-entered active politics
to take a leading role in a direct contest between
candidates for office. He strongly supported Judge
Hartley Shaw of Los Angeles, the son of his old col-
league Justice Lucien Shaw, in an unsuccessful
campaign for election to the Supreme Court. He was
actuated both by personal loyalty and by convic-
tion, for he believed his candidate the better man.
It was a courageous act for a lawyer with an active
appellate practice; his stand was bound to arouse
the resentment of the incumbent opponent and
some of his associates, but that thought did not
deter him.

These activities and affiliations, numerous though
they are, comprise a mere fraction of the total. A
full roster of the civic and charitable organizations,
both local and national, and both in the Jewish and
in the general community, to which he gave service
and support in one way or another, would make
tedious reading; it had better be omitted.
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Meanwhile, Judge Sloss continued to cultivate
his customary recreations, and to take part with
Mrs. Sloss in an active social life. Beginning in the
mid-twenties, when the financial and professional
pressures had eased sufficiently, they became con-
sistent travellers abroad; every year saw them cruis-
ing for a month or two to some distant area in the
company of a congenial couple of old friends, until
the approach of World War II put an end to such
globe-trotting. In later years, Santa Barbara and
Coronado were the usual vacation spots.

At this point, the writer of this sketch finds him-
self troubled. He has duly chronicled the deeds, but
has he succeeded in depicting the man? Some quali-
ties no doubt emerge from what has been written,
but something of the essence is lacking. Perhaps
Judge Sloss's sense of humor—using the term in its
broadest and truest meaning, without reference to
a capacity to tell or enjoy jokes—is the missing
ingredient.

Some men, full of accomplishments and honors,
become pompous and dull. Neither adjective could
ever have been applied to Judge Sloss. A pompous
man is one who takes himself too seriously, and
Sloss's sense of humor, which is the hallmark of a
sense of proportion, did not permit that. He declined
awards, citations and testimonials when he could,
and laughed off the complimentary comments on
those he had been unable to avoid. Nor can dullness
exist in the presence of engaging wit. One of the
memorial tributes to Judge Sloss presented in the
Supreme Court mentions his quite individual wit,
describing it as kindly.24 So it was, when it was for
public consumption; but in private, his quick, iron-
ically phrased thrusts were often sharply edged with
delicate malice. Never pretending to be a saint who
loved everybody, he had encountered his share of
people he disliked. The only outlet for his dislikes
that he allowed himself was in this form of private
witticism, which delighted the listener without hurt-
ing the victim.

Always modest, unaffected and approachable, he
gave freely of his wisdom, seasoned with his wit, to
countless people who came to him for guidance in
perplexing situations. Often the problem posed to
him called for particular tact and delicacy, or, as he
preferred to put it with the aid of a favorite quota-

tion from Mark Twain, needed to be "handled with
proper deftness and dubiousness."25

Early in 1956, a combination of ailments and in-
firmities forced almost complete seclusion on Judge
Sloss. He lived two years longer, with his strength
failing but his good nature and good humor unim-
paired; he contemplated the approaching end with
the same cheerful, philosophical acceptance with
which he had confronted every other vicissitude. He
died on May 17, 1958 in his Clift Hotel suite. His
funeral, as he would have desired, was private and
simple, without eulogies. Fittingly, the officiating
clergyman, Rabbi Alvin I. Fine, included in the
service the opening verses of the 26th Psalm, begin-
ning "Judge me, O Lord, for I have walked in mine
integrity."26

FOOTNOTES

1. For further details on the family history, see O'Neill,
Ernest Reuben Lilienthal and his Family (Stanford Univer-
sity Press, 1949), and Mack, Lewis and Hannah Gerstle (Pro-
file Press, 1953), both privately printed but available in public
and historical libraries. The Ernest R. Lilienthal mentioned
was Judge Sloss's brother-in-law, the husband of his sister
Bella, the eldest of the five children of Louis Sloss; the re-
maining three were Leon, Louis Jr. and Joseph. Lewis and
Hannah Gerstle, the subjects of the other book cited, were
the Judge's uncle and aunt. Louis Sloss and Lewis Gerstle
were business associates from 1850 on, and they married
sisters, Sarah and Hannah Greenebaum, who had been
brought up in Philadelphia in the home of the Marcus Cauff-
man after whom the Judge was named.

2. See Burton, Katharine Felton and her Social Work in
San Francisco (Stanford University Press, 1947), pp. 54-5.

3. Sloss, "M. C. Sloss and the California Supreme Court,"
46 Cal.L.Rev. 715 (1958).

4. Ibid., p. 738.
5. Title and Document Restoration Co. v. Kerrigan, 150

Cal.289 (1906).
6. Western Indemnity Go. v. Pillsbury, 170 Cal. 686 (1915).
7. Western Metal Supply Co. v. Pillsbury, 172 Cal. 407

(1916).
8. 165 Cal. 55 (1913).
9. 154 Cal. 581 (1908).
10. During the 1920's he was a member of the arbitration

board in the San Francisco building trades dispute. By
appointment of the Secretary of Labor, he became the arbi-
trator for the Port of San Francisco and for the Pacific Coast
under the award of the National Longshoremen's Board that
ended the bitter waterfront strike of 1934. He served as a
public member of the Regional War Labor Board during
World War II.

11. 171 Cal. 173(1915).
12. Professor Zechariah Chafee, Jr. of the Harvard Law

School, who used to devote an entire hour of his Equity
course to the Salton Sea litigation.

13. He used that statement, with subacid connotations, as
an evasion when asked for his comment on the appointment
of a new judge whom he liked but did not consider learned
in the law.

14. The story was told, with additional details, by Eustace 27



THE CALIFORNIA JUSTICES

Cullinan, Esq., in his memorial tribute to Judge Sloss before
the Supreme Court, 50 Cal.(2d) 867 at 870 (1958).

15. The successive firms were Sloss, Ackerman & Bradley;
Sloss & Ackerman; Sloss & Turner; Sloss, Turner & Finney;
Sloss & Turner again; and Sloss & Eliot.

16. Lindsay-Strathmore Irrigation District v. Superior
Court, 182 Cal. 315 (1920).

17. Tulare Irrigation District v. Superior Court, 197 Cal.
649 (1925).

18. Tulare Irrigation District v. Lindsay-Strathmore Irriga-
tion District, 3 Cal.(2d) 489 (1935).

19. Another of his major water cases, equally important
but far more quickly concluded because of the absence of
personal rancor, was Meridian Ltd. v. City and County of San
Francisco, 13 Cal.(2d) 424 (1939), which determined the extent
of San Francisco's water rights in connection with the Hetch
Hetchy Project. Sloss also took a prominent part in promot-
ing the adoption of the 1928 water amendment to the Cali-
fornia Constitution.

20. Waialua Agricultural Co. v. Christian, 305 U.S. 91
(1938).

21. Ecker v. Western Pacific Railroad Corp., 318 U.S. 448
(1943).

22. Some of his more significant state court cases in this
class were Max Factor & Co. v. Kunsman, 5 Cal.(2d) 446
(1936), Hartman Ranch Co. v. Associated Oil Co., 10 Cal.(2d)
232 (1937), and Hobart v. Hobart Estate Co., 26 Cal.(2d) 412
(1945), in the diverse legal areas of constitutional law, oil
and gas, and corporations.

23. Dinkelspiel, Judge Marcus Cauffman SZoss, 11 Stan-
ford L.Rev.l (1958).

24. Memorial tribute by Eugene M. Prince, Esq., 50 Cal.(2d)
871 at 874 (1958).

25. Mark Twain, "My Late Senatorial Secretaryship," in
Sketches New and Old.

26. Mrs. Sloss survived the Judge by more than five years,
but during her last four years was totally incapacitated as
the result of a series of strokes. She died, also at the age of
89, on November 9, 1963, in the Sutter Towers Hospital. Her
funeral, as she had directed, was as close a replica of her
husband's as circumstances permitted. Their ashes rest in
the Sloss family vault at the Home of Peace Cemetery.
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Henry A. Melvin

by HAROLD C. FAULKNEE,1 SAN FRANCISCO

iewed in general perspective, Henry Alex-
ander Melvin's life and career, as is com-
mon with many, present a number of
interesting combinations of fact. Among

these may be mentioned his birth in Springfield,
Illinois, September 28, 1865, some five months after
Lincoln's death on April 15th. While he never knew
Lincoln, his parents and Lincoln were friends, and
there was for years in the possession of the family
a considerable collection of Lincoln memorabilia in
the form of photographs, letters, and documents.
The Melvin family's unwavering loyalty to their
townsman's principles as they understood them
carried over into Melvin. Another factual item that
may be mentioned is the similarity in philosophy
and outlook of Melvin and another Illinoisian, Hen-
shaw, who served on the Court during the same
period, and the further fact that Melvin was suc-

ceeded by still another Illinoisian, Sloane. In polit-
ical alignment, Melvin was a conservative of the
school that made the term "Old Guard" properly
applicable to him. It was with complete satisfaction
and no trace of embarrassment that he heard this
appellation applied to him, ascribing to it the sterl-
ing qualities associated with it in times past, before
the term acquired its later connotation of blind
reaction. Despite the propinquity in time of the ser-
vice of the three Illinoisians, it cannot be said that
they brought to the Court any distinctive Illinois
flavor; two of them (Melvin and Henshaw) were of
the ultra-conservative school, while the other
(Sloane) was of a definitely liberal one.

Melvin's parents were Samuel Houston and Sarah
Amanda (Slemmons) Melvin. Melvin's father was
a doctor, who, with his family, moved from Illinois
to California, near St. Helena, around 1874. He
shortly thereafter retired from the practice of medi-
cine and moved to Oakland where he set up and
operated a drug store. The family home was on the
north side of East 14th Street in East Oakland,
between 7th and 8th Avenues, and the drug store
at the corner of the 6th Avenue and East 12th Street,
opposite Clinton Plaza.

Melvin's elementary education commenced in
Springfield, was continued in St. Helena, and com-
pleted in Oakland. Graduating from high school in
1884, he entered the University of California, where
he completed his courses in the spring of 1889, earn-
ing the degree of Ph.B. At the time of his graduation,
he was active in student life as a member of Phi
Delta Theta Fraternity, the Golden Bear Society,
and was a first lieutenant in the student military
organization. His loyalty to the University was
prominent throughout his life. Melvin continued his
education at Hastings College of the Law and was
graduated in 1892, receiving an LL.B. degree, where-
upon he was admitted to the bar. To help defray his
expenses during the latter years of his education,
he worked in his father's drug store, reported for
the Oakland Tribune, sang in churches and other
places, and even operated a laundry route for a
while. These things are all to his credit, for he was
not a poor man's son.

Melvin's public career commenced while he was
still in law school by his appointment in 1891 as
justice of the peace for Brooklyn Township of Oak-
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land. In 1893 he was appointed an'assistant district
attorney for Alameda County. It was in this year
also (June 14) that he married Sarah Louise Morse
of Portland, Oregon. There was bom to them one
son, Bradford Morse. From 1899 to 1901 he was
Chief Deputy District Attorney of Alameda County.
He was a judge of the superior court in Alameda
County from 1901 to 1908; on September 28th, 1908,
Governor James N. Gillett appointed him a justice
of the Supreme Court to succeed McFarland, who
had died. Thereafter, he was elected and re-elected
and at the time of his death was serving the term
that expired in January, 1923.

When Melvin became a member of the Supreme
Court, Beatty was the Chief Justice. At that time,
the Court did not sit in bane, but was divided into
two departments, each with three associate justices.
Henshaw presided over Department 2 of which Mel-
vin and Lorigan were the other members. Depart-
ment 1 was presided over by Shaw, with Angellotti
and Sloss as members.2

It will be noted Melvin succeeded one of the ablest
judges the Court has had, and that he became one
of a strong court. That his hands were full in holding
his own with these men is patent.

The following changes took place during the
period that Melvin was a member: Beatty died in
1914, whereupon Matt. I. Sullivan became Chief
Justice. The latter was succeeded by Angellotti, and
Lawlor succeeded Angellotti as an associate justice.
Lorigan's term expired January 1, 1919, whereupon
he was succeeded by Lennon. Sloss resigned March
1, 1919, and was succeeded by Olney.

Towards the end of Melvin's service, the Supreme
Court was under its greatest pressure and criticism.
He was there when various phases of the San Fran-
cisco graft prosecutions reached the Supreme Court.
He was there during the period when Henshaw be-
came the central figure in connection with the public
exposures of his alleged part in the Fair case. He also
participated in the early stages of the Mooney Bil-
lings pases.

Melvin's career on the Court evidences a schol-
arly and well-trained mind. Some of his opinions are
still authoritative and outstanding. In one of them,
the Pennsylvania rule in determining what is income
and what is principal in trusts is affirmed (Estate of

Duff ill, 180 Cal. 748). The ruling in the Duff ill
case still obtains in California as relates to trusts
created prior to the passage of the Principal and
Income law. An indication of his extensive reading
and scholarly approach to legal problems may be
found in his opinion in In Re Lockett (179 Cal. 581),
wherein it was held that Section 288a of the Penal
Code as it then existed was unconstitutional in view
of Section 24 of Article IV of the Constitution re-
quiring all laws to be published in no other than the
English language. Here a crime had been defined by
a Latin word. He also held that the law was void
for uncertainty.

Melvin's refined instincts are illustrated in this
learned opinion by him. The case concerned a sordid
sex perversion matter, but there is no education in
sex perversion for those interested in furthering their
knowledge in this department in Melvin's opinion.
Said he in part: "It is also true that in construing
statutes courts should readily regard the words
from other languages as being Anglicized and, there-
fore, as escaping the constitutional objection, in all
cases where they had come into common use or
were easily understood by reference to lexicons com-
monly accessible, and that, in the interests of
decency courts should sanction the use of such
words, euphemistically employed to describe offenses
against morality, thus avoiding the bald nastiness
involved in the use of the vernacular, if the words
in the statutes from other languages than our own,
bore clear, definite meanings easily ascertained. The
court should do much to uphold the legislature in
its efforts to avoid shocking specifications in the defi-
nitions of crimes of indecency. But the faults of the
statute before us arise from the circumstances that
not only is the word 'fellatio' one not found in the
English language, but it is not a word having a
definite, technical meaning either in law or in
psychopathology" (583).

Melvin quoted approvingly the language of Pre-
siding Justice Chipman of the District Court of
Appeal where he said: "the exigencies of the case do
not seem to require that we should stain the pages
of our reports with the definition as given, or to
enlighten the profession or the public as to what the
learned trial judge found it necessary to inform the
jury the legislature meant when it announced 'fel-
latio' as a felony" (589). Referring to the definition
of the term in one of the lexicons consulted, Melvin
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observed: "Indeed, it is so bluntly expressed that it
may not with propriety be quoted here" (590) .3

No opinion could be pointed to that demonstrates
better Melvin's high influence among his unusually
able as well as strong-minded associates on the
Court than his part in this case. In a prior case of
this nature, the Court had upheld the constitution-
ality by "a bare majority" of the code section now
declared void (Wm. R. Soady 56 C. Dec. 247).
Melvin, on the first occasion, wrote a dissenting
opinion, part of which was incorporated into his
later opinion. Now, the entire Court went with Mel-
vin except Wilbur, who dissented without an
opinion.

One of Melvin's landmark decisions was that in
People v. Selby Smelting and Lead Company (163,
Cal. 84), in which the rights of the district attorney
to sue for and abate a public nuisance was upheld.

This does not exhaust the list of important de-
cisions in which he participated during the twelve
years he was on the Court. Also, it may be men-
tioned that some of his opinions appear in case-
books by the first scholars of the law.

It was accepted at one time that a judge should
draw into a shell. This was not in accordance with
Melvin's views. While on the bench, he mixed in
activities which brought him in touch with all
classes of people and the current thinking of the
day in various walks of life. He did not consider his
legal problems in abstraction but as matters that
concerned living, breathing beings.

While Melvin's outstanding position was his place
on the Court, he nevertheless gave attention to a
number of other interests, among which may be
mentioned his devotion to the Order of Elks and
the Bohemian Club. He was, at one time, the Grand
Exalted Ruler of the Elks and is credited with
initiating the annual Elks Flag Day ceremony. His
affiliation and activities in connection with the
Bohemian Club, with its wealth of talented men,
were such as to make him one of its all-time greats.
There through many years, he had the associations
of exceptionally gifted and brilliant people from
many walks of life. On one occasion, a San Francisco
lawyer was trying to locate a picture of Melvin. "Go
to the Bohemian Club; he's all over the place," was
the response of the lawyer to whom the matter was

mentioned, for there are representations of him at
the club in both painting and statuary by the finest
artists. One can look at these for extended periods
of time for the feelings and emotions they inspire,
not only as art but also as studies in character and
personality.

Probably it was Stephen Leach, a fine English
basso, who had been a member of the old stock
company at the California Theater, who initiated
Melvin into the world of song and music, and also
into the Bohemian Club on March 17, 1892, on an
artistic basis. It should be mentioned here that
Melvin had a golden voice, and that he cultivated
it to a point where he could have been rated as a
professional. Leach had fallen on evil days and had
become a night clerk in Dr. Melvin's drug store. He
had been a member of the Bohemian Club since
1873. He recognized the quality of Melvin's vocal
possibilities and gave him lessons and in the end,
left him his library of songs. Melvin sang "Naza-
reth" in his rich bass voice at many Christmas jinks
at the Club at the turn of the century. He was the
sire of the procession which laid the cornerstone of
the Bohemian Club quarters in San Francisco built
in 1911, and here he sang, as only he could "Bo-
hemia's Home is Here." It was in 1922, a couple of
years after his death, that a bronze bust, done by
Earl Cummings, one of California's gifted sculptors,
was presented to the Club at a testimonial in Mel-
vin's honor. A replica graced his son Bradford's
office up to the time of his death. It was Melvin's
activities in connection with the Club that brought
out most prominently his devotion to art and drama,
as well as to music. Here service and gaiety joined
hands. He served two terms as president, 1909-1911,
and was a director at the time of the earthquake
and fire.

Hale fellow well met and friendly as Melvin was,
he could be unyielding, uncompromising and cold
when principles cherished by him seemed to be in
jeopardy. This included his political views. On one
occasion at the Palace Hotel, Melvin was talking to
Judge Thomas J. Lennon and San Francisco lawyer,
Stanley Moore. Charles L. Neumiller, a staunch
Governor Johnson man, introduced Chester Rowell,
then a distinguished editor and Progressive from
Fresno to Melvin. His Old Guard Republican side
came out when Melvin replied: "I know him, but
I'll not shake hands with him." 31
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At the time of and immediately following the First
World War, Melvin engaged in a bitter controversy
with Witter Bynner, a distinguished poet, member
of the faculty of the University of California, and a
Bohemian. Bynner with some others had signed a
petition for revision of sentences passed on conscien-
tious objectors and political prisoners of World
War I. Melvin expressed the view that he should be
expelled from the Club. Quite a bit appeared in the
San Francisco papers about it in 1919.

Melvin was a fine speaker and filled many speak-
ing engagements. In 1919 he fired "the first gun" in
the Salvation Army's drive in San Francisco to raise
$275,000. Said he in part: "We know that every dol-
lar donated to this wonderful cause will be spent in
welfare work and the uplifting of humanity."*

In 1914 he registered a strong protest against a
minimum taxi fare of one dollar in San Francisco,
arguing that those chiefly imposed upon were the
tourists and that it made a bad impression.

Melvin suffered a nervous breakdown in Decem-
ber, 1919. He recovered slightly from this, took a
little trip (to Los Angeles) and then rested in his
cottage at Mt. Diablo. Shortly thereafter, he was
treated in Merritt Hospital in Oakland preparatory
to taking a trip for the benefit of his health, but died
on April 24, 1920. From the fact that he died while
in a bath tub, it was supposed at first that he had
committed suicide. However, an autopsy performed

by a number of Oakland's leading doctors revealed
that he had suffered a stroke.5

The funeral took place from the Acorn Masonic
Temple in Oakland and was under the direction of
Elk's Lodge Number 171. Over a thousand attend-
ed. At ceremonies later incident to unveiling a shaft
at Melvin's grave at Mountain View Cemetery in
Oakland, John P. Sullivan of New Orleans, a past
Grand Exalted Ruler of the Elks delivered a eulogy.
Twelve past Grand Exalted Rulers from all over the
country were present. Ray Benjamin, active in the
law, spoke. Rev. John Deysart came all the way
from Dubuque, Iowa, to offer the benediction. Over
five hundred Elks were present.

A memorial session was held in the Supreme
Court April 20, 1921 (182 Cal. 793). Chief Justice
Angellotti's response to the many fine things that
had been said about Melvin put the imprimatur of
authenticity upon them.

FOOTNOTES

1. Mr. Faulkner was associated with Melvin's son, Brad-
ford M., in the practice of the law in San Francisco for
twenty years.

2. See Frank Sloss's sketch herein on Justice Sloss.
3. How far we have come in later years, with free speech

movements pressing feverishly for unrestrained freedom to
use in public words that are unspeakably coarse, vulgar, and
obscene.

4. San Francisco Chronicle, March 24,1919.
5. Doctors O. D. Hamlin, E. V. Tiffany, and C. A. dePuy,

assisted by Dr. William E. Porter.
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Matt I. Sullivan

by KENNETH M. JOHNSON

nly once in the history of the Supreme
Court of California has there been an in-
stance of brothers serving on the Court;
this distinction goes to Jeremiah F. Sulli-

van and Matt I. Sullivan. Both came to the Court
by appointment, and each served only a short period.
In both instances the appointment was largely hon-
orary and in recognition of distinguished public
service. This was particularly true in the case of
Jeremiah F. Sullivan; in Matt I. Sullivan's case
close personal friendship also played an important
part. They did not serve at the same time. Jeremiah
F. Sullivan, the older, served last.

Suggestive of the relative newness of California
as a state and the vast migration to it is the fact
that Matthew Ignatius Sullivan was the first Chief
Justice to be born in it.1 He was born in Grass
Valley, California, November 3, 1857, and was the
son of Michael and Margaret (Bohane) Sullivan,
who in 1852 had come to California from Litchfield
County, Connecticut, by way of Nicaragua. Both
parents were born in Ireland. The family moved to
San Francisco in 1862, and this city was their home
from that time on.

Sullivan received his early education in the paro-
chial school connected with Mission Dolores and in
the primary schools of the Mission District. In 1868,
he entered St. Ignatius College (now University of
San Francisco) and was closely connected with this
school during the balance of his life. He was gradu-
ated with a B.A. degree in 1876 and continued dur-
ing the years as a loyal and devoted supporter of his
Alma Mater. The college in 1905, on the occasion
of its Golden Jubilee, conferred upon him an honor-
ary LL.D. degree, and on the occasion of its Dia-
mond Jubilee, the honorary degree of Juris Doctor
Utriusque. In 1912 Sullivan was appointed the dean
of the college's law school and, despite busy pro-
fessional employments, was instrumental in build-
ing the school both in enrollment and prestige.

After graduating from St. Ignatius, Sullivan be-
gan the study of law in the office of his brother.
Jeremiah had been admitted to the bar in 1874 and
already had an active practice. When Hastings Col-
lege of the Law was opened in 1878, Sullivan was on
hand and enrolled on the opening day. He continued
his studies at Hastings until November 1879, and on
the 10th day of that month was admitted to the bar.
He joined his brother in the practice of the law in
San Francisco and almost immediately became com-
pletely responsible for the office since his brother
became a Judge in the Superior Court in San
Francisco.

In a very real sense, Matt I. Sullivan had three
careers: one in the law, one in politics, and one as a
dedicated public servant. Sullivan was, of course,
primarily known as a lawyer and in his latter years
as a lawyer's lawyer. Other attorneys, having com-
plex and difficult cases, would turn to Matt I. Sul-
livan. When Jeremiah resigned as a Judge of the
Superior Court, the brothers again became partners
in the firm known as Sullivan & Sullivan, with their
offices in the Nevada Block, now the Wells Fargo
Bank-American Trust Company Building at Market
and Montgomery Streets. Governor Hiram W. John-
son and Theodore J. Roche were subsequent part-
ners in this firm, which has continued down to the
present time and is known as Sullivan, Roche, John-
son & Farraher.

During the major part of his life, Sullivan figured
prominently in the public and civic life of San Fran-
cisco. The first public office held by Sullivan was
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that of attorney for the Sheriff of San Francisco, a
position he held from 1883-84 and again from 1893-
94. In 1887, Archbishop Patrick W. Riordan, Rev.
D. O. Crowley, and others incorporated the Youths'
Directory of San Francisco. Sullivan was one of its
Directors and continued as such until 1928.

At the time of the fire and earthquake in 1906,
Sullivan was deeply engaged in various relief activi-
ties. He, James Rolph, later Mayor, and others per-
sonally operated a relief station in the Mission Dis-
trict that cared for as many as 20,000 persons a day.
At all times when there was a need for public service
Sullivan was available and willing to devote both
time and money.

The graft trials in 1907 constitute one of the most
dramatic incidents in the history of San Francisco.
When Francis J. Heney was shot down in the court
room in the course of the Abe Ruef trial, Hiram W.
Johnson, J. J. Dwyer and Sullivan took his place
as Assistant District Attorneys, and after a trial of
several weeks Ruef was convicted and sentenced.
The important aspect of this trial was not merely
that Ruef was convicted, but that the graft ring
which had been plundering San Francisco and its
citizens for a number of years was broken up. Sul-
livan played an important part in this most dis-
turbed period of San Francisco's history. When the
Board of Supervisors were indicted for graft, they
automatically became ineligible to hold office, and
the colorful Edward Robeson Taylor, who had suc-
ceeded Schmitz as Mayor, was authorized to appoint
a new Board. Sullivan was one of the fifteen men so
appointed and continued as Supervisor during the
Taylor regime, when the government of San Fran-
cisco was being reconstructed.

In 1912, Sullivan's friend, Hiram W. Johnson, had
become Governor and appointed Sullivan to repre-
sent the state of California in the Commission for
the Panama Pacific International Exposition to be
held in 1915. In this connection Sullivan had the
responsibility of expending the $5,000,000 which
was contributed by the state to this project. After
the exposition, Sullivan worked to have the state
accept as its share of the returns the ground now
known as the Marina instead of money, the ground
to be used as a public park. In this effort he was
successful. Again, through his efforts in 1918, the

state conveyed this property to the City and County
of San Francisco to be used for park purposes, and
it is still so used. In 1925, Governor Johnson was
elected a United States Senator. Through the initi-
ative of Sullivan and with the cooperation of Sen-
ator Johnson, Congress passed a bill under which
the national government granted to the City and
County of San Francisco approximately ten acres
adjoining the place where the Palace of Fine Arts
was erected. Sullivan was thus the one originally
responsible to a large extent for the preservation of
the Palace of Fine Arts.

It was during the period of the construction of the
Panama Pacific International Exposition that Sul-
livan served his term on the Supreme Court. Chief
Justice Beatty died on August 4,1914, and Governor
Johnson thereupon appointed Sullivan Chief Jus-
tice. Sullivan had not sought this appointment, but,
recognizing the honor that went with it, accepted.
Sullivan served out the term of Chief Justice Beatty
until January 4, 1915, when he was succeeded by
Angellotti. Sullivan did not seek or desire election;
nevertheless, he received 45,361 write-in votes. This
was phenomenal for a person who had served on the
Court for only a short time and is evidence of the
high regard that the public had for him.

When Sullivan became a member of the Supreme
Court it consisted of Henshaw, Lorigan, Sloss, Mel-
vin, Angellotti and Shaw. There were no changes in
the Court's personnel during the brief period he
served. During this time Sullivan wrote seven
opinions, is noted as concurring in eight, and neither
rendered nor joined in any dissent.

Upon completing his services on the Court, Sul-
livan again combined the active practice of the law
with public service. He was an ardent believer in
municipal ownership of public utilities and worked
over an extended period of time to have San Fran-
cisco take over the Spring Valley Water Works. He
was also interested in the Bay Bridge and instigated
legislation in Congress to make the bridge a reality.
In 1917 he was the first president of the first City
Planning Commission, the ordinance for which he
drafted; in 1931, he was attorney for the State
Superintendent of Banks, a position which he held
for several years. Again on the state level, he was
chairman of the Water Resources Commission of
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California; this commission of nine persons was
charged with the duty of studying the conservation,
development, and distribution of the water resources
of the state and of making recommendations. Sul-
livan is particularly interesting from a political
standpoint because of his close association with
Hiram W. Johnson, the leader of the "Progressive
movement," which eliminated large corporations
from political power in California.

Sullivan was always very friendly with James
Rolph, Mayor of San Francisco for twenty years,
and later Governor of the state. He was one of
Rolph's original backers and became his chief polit-
ical advisor down to the time of Rolph's death.
When Rolph was Governor, Sullivan, at the Gov-
ernor's request, made an extensive study of the
Mooney-Billings case and recommended against a
pardon which was being strongly urged at that time.

Sullivan died at his home on Guerrero Street, San
Francisco, on August 6, 1937. He never married and
left surviving him only collateral relations, which
included his brother, John, his sister, Mrs. Mary
McCarthy, and a number of nieces and nephews.
The funeral took place at St. James' Church, where
his cousin, Father Neil McCoy, celebrated the
Requiem High Mass. The eulogy was delivered by
Archbishop John J. Mitty, who said among other
things, "In the midst of a busy life Matt Sullivan

strove always to keep in touch with God and eternal
things."2 He was buried in Holy Cross Cemetery.

That Sullivan had prospered financially in life is
evident from his estate which was appraised at
$457,316. Aside from some charities, including
$10,000 to the University of San Francisco and
$5,000 each to the Home for Aged of the Little
Sisters of the Poor and the College of Notre Dame
in San Francisco, his estate went principally to his
heirs; a niece, May M. Lawlor, as residuary legatee,
received about $200,000. He also bequeathed $51,-
297 to his law partner, Theodore J. Roche.3

In appearance Sullivan was short, stout and
stocky. His skin was dark and he combed his hair
in a pompadour style. His eyes were a pale blue
that suggested mildness of character rather than
severity. In conversation he spoke gently and softly.
Although christened Matthew, he was always called
Matt and used the abbreviation in his official
signature.

FOOTNOTES

1. The fifteen Chief Justices before Matt I. Sullivan were
born in seven different states. The last eight, commencing
with Sullivan and including Chief Justice Traynor, were born
in six different states. The California-born Chief Justices are
Matt I. Sullivan, Angellotti and Waste. New York is still the
greatest contributor, with five; Kentucky three; Illinois and
Vermont two each; and Pennsylvania, Connecticut, Ohio,
Indiana, Iowa, Wisconsin, Missouri, and Utah, one each.

2. San Francisco Call-Bulletin, August 9,1937, p. 4.
3. The Recorder, San Francisco, March 25,1941.
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William P. Lawlor

hile there is nothing spectacular about
William P. Lawlor's career, there is
nevertheless much about it that may be

J contemplated with interest and even
admiration. Orphaned before he was ten, dependent
in a large measure upon his own resources from a
tender age, compelled to seek much of his educa-
tion after working hours, it would have been only
natural and normal for him to have found his niche
among the common pursuits of life. But, along with
his kindly Irish heart, he was not without ambition
and purpose. From youth he showed a disposition
to follow the counsels of his elders, and from an
early age submitted himself to the steadying influ-
ences of religion. That this was a means of helping
him past many of the pitfalls that beset the young
there can be no doubt, and in a degree it made up
for the parental love and guidance that was not his
during a period of life when it is ordinarily needed
the most. He had much practical sense and was not

afraid of work. In fact, it may be that he was even
too laborious. He had the patience which enabled
him to bide his time until opportunity permitted him
to address himself to the things that lay nearest to
his heart. It was no small honor for him, a self-made
man, to have become one of the justices of the
Supreme Court of California.

William Patrick Lawlor was born in New York
City, September 17, 1854, and was the son of Pat-
rick and Eliza (Maher) Lawlor, both born in Ire-
land. He spent his early childhood in New York City
and received the benefit of about three years of
education in its public and parochial schools. He
remained there until a year or two after the death
of his parents, but at twelve or so he went to live
with an uncle in Paterson, New Jersey, where he
was apprenticed to a mill operator. While he is said
to have "experienced all the discouraging hard-
ships of a system little better than industrial
slavery,"1 he nevertheless found time to continue
his formal education in the night schools of Pater-
son. It was at this time that he came under the influ-
ence of a number of strong personalities and took
the pledge to refrain from smoking or drinking. That
this was more than an act of mere passing enthusi-
asm, and that he was not without strength of char-
acter from the beginning, is evidenced by the fact
that he kept this pledge throughout his entire life.

Lawlor grew to maturity in Paterson. When he
was about twenty-three he decided to try his for-
tunes in California. This was in 1877. For years he
continued to follow common callings. He first ob-
tained employment in the mines near Placerville.2

Later he worked as a clerk at the Oak Hill quick
silver mine near Napa. After a number of years he
became superintendent of this property.

Lawlor was past thirty before he was able to
address himself to the systematic study of the law.
How many young men mistakenly suppose their
opportunity has passed by forever if they are not well
on the way by the time they are that age! There are
reports that he commenced the reading of law by
himself while still in New Jersey and that he con-
tinued to do so as opportunity afforded while work-
ing at the Oak Hill mine. In 1885, however, he
moved to San Francisco and it was then that he
took up the study in real earnest. He was successful



WILLIAM P. LAWLOR
Fifty-Third Justice, January 4, 1915— July 25, 1926

in procuring employment as a clerk in the office of
Rhodes & Barstow; Rhodes was a former Chief Jus-
tice of the Supreme Court. This was a fine oppor-
tunity for Lawlor to see how law was successfully
practiced. He also became a student at Hastings
College of the Law, where his principal teacher was
John Norton Pomeroy. Lawlor was not able to com-
plete his work at the law school, however, and was
compelled to withdraw in his second year by reason
of sickness. When he got well, he did not return to
his studies. It was during this period that he worked
for the Sara Francisco Examiner for a season.

The date of Lawlor's admission to the bar seems
to be somewhat indefinite. In the San Francisco
Examiner of July 26,1926, it is given as 1886. Other
references, while not giving the exact time, make it
a year or two later.3 According to the records of the
Supreme Court, he was not admitted there until
February 21, 1898, the year he became a judge of
the Superior Court. He is mentioned as an attorney
at law in the San Francisco Directory for the first
time in 1889.

While it has been said that he "soon acquired an
extensive practice,"4 the fact seems to be that he
was not without his real struggles for a number of
years. At the time he first appeared in the San Fran-
cisco Directory, the address of his office was given
as 430 California Street, and that of his residence as
Tamalpais Station in Marin County. The fact that
"the office in California Street in which he started
practice, was for a long time both office and home",
where "he cooked his meals and slept," would bear
out the assumption that it was years that "he lived
the life of a struggling lawyer."5 He did make head-
way, however, and as the years went by he developed
a more or less paying practice. For a period he was
associated with Dennis Spencer.6

Upon taking up the practice, Lawlor also entered
actively into politics and probably made more head-
way in this department than in the law despite the
fact that he disclaimed any liking for "practical"
politics. From the beginning he was a Democrat. He
was interested in the "Reorganization" movement
relating to the Democratic Party in 1892 and was a
delegate to the Fresno convention of that year. In
1894 he was a delegate to the Democratic conven-
tion that met in San Francisco and nominated

James H. Budd for governor, Lawlor taking a prom-
inent part in bringing that about. In the campaign
that followed, he was chairman of the speaker's
committee and organized the first district work done
in San Francisco. "In 1896 he organized the Cali-
fornia silver campaign committee and conducted
the fight for Bryan . . ."7

His political activities were not without their re-
ward, and on December 16, 1898, he was appointed
by Governor Budd a judge of the Superior Court of
San Francisco. He took the place of Rhodes Borden
who had passed away. There was some talk of con-
testing this appointment and some questioned the
Governor's right to make it for a longer period than
his own term, which was at that time expiring.
Lawlor took the view that the incoming of a new
administration might make it necessary for him to
qualify a second time but was of the opinion that his
appointment was good for the two years that would
elapse before another election would take place,8

which proved correct. He was elected for a full six
year term in 1900, and again in 1906 and 1912.9

While he was successful at each election, there were
times when he met considerable opposition. He was
not in favor with the Schmitz-Ruef regime in 1906,
and this was no small obstacle to overcome.

All of Lawlor's service as a superior court judge
was rendered in the criminal department. He tried
several of the graft cases, which occupied a great
deal of his time for a number of years, and attained
considerable prominence in connection with them.
"Despite vilification and threats, bitter assaults and
taunting insults, he stood fast and administered
justice with impartiality and dignity, winning the
respect and esteem of the public.10 The following
quotation from the San Francisco Call of March 18,
1908, illustrates the vilification to which Lawlor was
subjected:

"Leaving out all question of the guilt of either
Schmitz or Ruef, the San Francisco graft trials have
made plain 'two things' and both of them sit on the
bench. Of all the travesties upon justice in court,
the trials before Judges Dunne and Lawlor have
been the most glittering examples of recent times.
The wonder is that the California Bar Association
has not taken action to have them removed from the
bench." Frank H. Dunne was the judge before whom 37
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Mayor Schmitz was tried, while Abe Ruef was tried
before Lawlor. Much might have been made of the
fact that the appellate courts of California held that
the indictment upon which Mayor Schmitz had been
tried had not stated a cause of action. However, this
could not well be held against the trial judge. Some
of the best legal minds in the United States, includ-
ing Dean John H. Wigmore of Northwestern Uni-
versity, agreed with the trial court and disagreed
with the higher courts. While Judges Dunne and
Lawlor were criticized for their part in these trials,
it was in connection with the prosecution of the
officials of various large public utility companies
that they incurred the even greater wrath of the
community. That the judges were in the right, how-
ever, is no longer denied, and as time went by, Lawlor
became recognized as "an authority on criminal
law."11

Notwithstanding Lawlor's kindly disposition he
became known as a somewhat stern judge. This was
due to his belief that certainty of punishment was
the greatest deterrent against crime. He was one of
the earliest advocates of adult probation, however,
and believed in giving the first offender another
chance where the signs of repentence and redemp-
tion seemed to justify it.

Lawlor was greatly opposed to public officers
using more power than was absolutely necessary in
enforcing the law. He felt that more force was used
than necessary at the time David S. Terry slapped
or hit Stephen J. Field, leading to Neagle's shooting
of Terry. "The killing," he said, "was unnecessary.
A policeman calls upon a criminal to submit to
arrest, before shooting him. The marshall should
have done the same. He was a sworn officer, pre-
sumably cool and collected, and should have known
his duty. I do not justify Terry's acts, but he had
done nothing to forfeit his life."12 This statement
was made about the time Lawlor was starting in the
practice.

Lawlor became a Democratic candidate for an
associate justice of the Supreme Court of California
in 1910, but was defeated by Henry A. Melvin, the
Republican candidate.

Two associate justices and a chief justice were
being elected to the Supreme Court in the general

election of 1914. Frank M. Angellotti, who had
served as an associate justice since 1903, became
the Republican candidate for Chief Justice. Lucien
Shaw became a Republican candidate to succeed
himself, and Lawlor became the Democratic candi-
date to succeed Angellotti as an associate justice.
They were all elected. Lawlor received 449,134 votes,
the highest number given any of the candidates for
the Court. Angellotti received 393,502 votes, and
Shaw 328,922.

Lawlor took his place on the Court early in Janu-
ary, 1915. When he came to the Court, Angellotti
was the chief justice, and Henshaw, Lorigan, Sloss,
Melvin, Shaw, and himself the associate justices.
There was an unusually large number of changes in
the Court's personnel in the eleven and a half years
that Lawlor served. Henshaw resigned January 1,
1918, whereupon Wilbur was appointed. Lennon
was elected November 5, 1918, in the place of Lori-
gan, whom he defeated. Sloss resigned March 1,
1919, whereupon Olney was appointed. Melvin died
in August, 1920, whereupon Sioane was appointed
Olney resigned in July, 1921, whereupon Shurtleff
was appointed. Angellotti resigned as Chief Justice
in November, 1921, whereupon Shaw was appointed
the Chief Justice. Shaw's place as an associate jus-
tice was taken by Waste. In the election of Novem-
ber 7,1922, Ward was elected an associate justice in
the place of Shurtleff, for the short period extending
from the time of the election until the following
January 8. Seawell was elected at the same time to
a full twelve-year term, following the one for which
Sloss had originally been elected in 1910 and which
Olney, Shurtleff, and Ward had filled in part. Sea-
well had defeated Shurtleff. Shaw was not a candi-
date in the election of November, 1922, and Wilbur
was elected his successor. On January 13, 1923,
Myers was appointed an associate justice in the place
of Wilbur. Kerrigan was also elected in November,
1922, defeating Sioane. Kerrigan resigned on Febru-
ary 11, 1924, to accept the appointment of United
States District Judge for the Northern District of
California, whereupon Richards was appointed.
Wilbur resigned as Chief Justice to become Secre-
tary of the Navy in President Coolidge's cabinet
on March 19,1924, whereupon Myers was appointed
the Chief Justice. Shenk was appointed an asso-
ciate justice to take the place of Myers on April 18,
1924. Myers resigned as Chief Justice December 31,
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1925, and on January 5th, 1926, Waste was appoint-
ed the Chief Justice. Curtis was appointed an asso-
ciate justice in the place of Waste. Lawlor thus
served under five different chief justices: Angel-
lotti, Shaw, Wilbur, Myers, and Waste.

After Lawlor's death, Seawell spoke of his opinions
and compared them favorably in elegance of diction
with those written by jurists who received their
training in the classics.13 Opinions by Lawlor have
been incorporated into casebooks by leading schol-
ars, including Arthur L. Corbin of Yale and George
P. Costigan of the University of California.

Lawlor's judicial career ended with his death at
his home in San Francisco on July 24, 1926. Only
a few days before his death, he had announced that
his health would not permit him to become a candi-
date at the election of that year. He is one of the
twenty-one or so justices of the Supreme Court who
have died in office. Some years before he came to the
Court, he had met with a serious accident while
visiting in Washington, D.C., wherein he had re-
ceived a fractured collar bone, and this had left him
in a somewhat weakened condition. A year or two
after he became a member of the Court he suffered
a serious physical breakdown. He also had high
blood pressure. Lawlor never fully recovered his old-
time strength from these sick spells, and his health
became a matter of concern to him.

He left surviving him his wife, whom he had mar-
ried November 25, 1913. Prior to her marriage she
had been Miss Mary Lee Henry, a daughter of
Gustavus H. Henry. Lawlor's friends had almost
given him up as a hopelessly confirmed bachelor,
when he slipped away to San Diego and was married.
This romance had had its inception some years be-
fore when Lawlor was returning to California from
the East at which time Miss Henry was coming to
California to visit friends. She was at that time
"barely out of her teens." The union proved a very
happy one.

Lawlor also left surviving him a brother, Michael
J., of Flushing, New York, a sister, Margaret Ger-
trude (Mrs. Schneider), of West Philadelphia, and a
great number of nieces and nephews. The funeral
took place from St. Mary's Cathedral in San Fran-
cisco and was attended by many people. There were a

large number of honorary pall bearers, including his
associates on the Court. His remains were interred at
Holy Cross Cemetery. Memorial services in his honor
were held in the Supreme Court of California on
February 8, 1928, at the same time that tributes
were paid to the memories of Lennon and Jeremiah
F. Sullivan. Seawell mentioned how Lawlor's "life
had abounded in human interest" due to the ob-
stacles that he had overcome in attaining his suc-
cess. He referred to his career as one that had been
worked out without the assistance of wealth or any
outside influence.

Lawlor left an estate of something over thirty
thousand dollars, which he devised and bequeathed
to his wife. Many relatives, residing for the most
part in the East, were also remembered in his will.

Lawlor was a man of winning and engaging per-
sonality. His "dignity and courtliness of bearing"
were commented upon in the memorial exercises in
the Supreme Court.1* As he grew older, his hair,
which he combed pompadour, became almost white.
He possessed a wide awake, if not quizzical look. His
eyes were blue. In middle life he had been well filled
out physically, but he was somewhat thin during
his older years. He was a man of average size. He
mixed readily with people and had a way of getting
oh with men. This quality played no small part in
his political success. As mentioned, he was a labor-
ious worker. It is said that the light which burned
in his chambers while he was a judge of the Superior
Court at San Francisco "often served as a beacon
to the wayfarers who crossed the Civic Center in the
night hours."15 He was public spirited to a high de-
gree. He was one of the organizers of the Common-
wealth Club of San Francisco, and in 1902 he served
temporarily as its president. He was also one of the
organizers of the Family Club and was a member
of the Bohemian and Olympic Clubs. Fraternally,
he was affiliated with the Elks. Many years before
he became a judge his friends at the Bohemian Club
took to calling him "Judge". The appellation found
favor generally, and he came to be widely known as
"Judge" long before he actually became a judicial
officer.

As success came to him, he did not forget the
struggles of his earlier years and always had a word
of encouragement for those who were facing similar 39



THE CALIFORNIA JUSTICES

struggles, especially for the younger men who were
working to prepare themselves for the responsibil-
ities of life.

FOOTNOTES
1. 201 Cal. 778.
2. San Francisco Chronicle, July 26,1926.
3. San Francisco Chronicle, July 26, 1926; Supplement, The

Recorder, 1926; California Blue Book, 1913-15.
4. San Francisco Chronicle, July 26,1926.
5. San Francisco Examiner, July 26,1926.
6. 201 Cal. 775.
7. San Francisco Chronicle, December 17,1898.
8. Ibid.

9. Lawlor, now a superior court judge, was chairman of
the Democratic Committee in San Francisco in 1904. L. P.
O'Brien, History of the Bench and Bar of Nevada (1913).

10. 201 Cal. 778.
11. 201 Cal. 780.
12. A. E. Wagstaff, Life of Terry (Continental Publishing

Company, 1892), p. 449.
13. 201 Cal. 778.
14. 201 Cal. 778. The only persons acquainted with Lawlor

to whom the writer ever talked were Andy Wood of The
Recorder, who spoke of his laboriousness, and Judge James
G. Conlon's clerk as of January 23, 1939, who stated he had
served as Lawlor's clerk for a period. He spoke of his slow-
ness and lengthy attention to minor matters.

15. 201 Cal. 778.
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Curtis D. Wilbur

by DONALD G. MCNEIL

lthough Curtis D. Wilbur held the highest
judicial position in the California court
system and afterward served with distinc-
tion on the United States Court of Appeals

for the Ninth Circuit, he achieved his widest renown
as Secretary of the Navy in the administration of
Calvin Coolidge. Wilbur was a graduate of the Naval
Academy and a man of strong views on the impor-
tance of the military establishment in general, and
the Navy in particular. In an era in which the na-
tional dream was that peace could be achieved by
disarmament, it is not surprising that he was a con-
troversial figure.

Wilbur was born in Boonesboro, now Boone, Iowa,
on May 10, 1867. He was the son of Dwight Locke
and Edna (Lyman) Wilbur. Wilbur's father served

with the Ohio volunteers in the Civil War and was
taken prisoner at Harpers Ferry.1 Although the
senior Wilbur was a country lawyer and real estate
investor, his forebears were sailing men from New
England. Ray Lyman Wilbur, a brother of Curtis,
became a distinguished physician, President of Stan-
ford University, and a member of the Cabinet of
President Herbert Hoover.

When Curtis Wilbur was 15, the family moved to
Jamestown, in the territory which later became the
state of North Dakota. Upon graduation from high
school in Jamestown, he was one of three candidates
suggested for the Naval Academy at Annapolis.
According to Wilbur, "the other two couldn't go, so I
accepted."2

Wilbur was six feet three inches tall, weighed over
200 pounds, and had a powerful physique. He was a
varsity football player at the Academy and achieved
additional athletic fame as a hitch-kick champion.
This apparently involved leaping in the air and
touching with his toe a tambourine held at a height
of 9 feet 1 inch. This was still the Academy record at
the time Wilbur served as Secretary of the Navy,
and a tablet in the gymnasium still commemorated
the feat.3

Wilbur's athletic pursuits did not impair the mid-
shipman's intellectual attainments. He graduated
third in the class of 1888 and was commonly known
as "Magic" because of his mastery of mathematics.

Despite his obvious qualifications for a brilliant
Naval career, Wilbur had long aspired to become a
lawyer. Shortly after graduation he resigned his
commission and joined his family in Riverside, Cali-
fornia, where he commenced the study of the law.
Upon Wilbur's resignation, Commander Hoesler of
the Naval Academy made his reputation as a pro-
phet by writing Wilbur: "You probably will land on
the Supreme Bench but if you would ever fly the
blue flag of the Secretary of the Navy, I hope you
will remember those poor devils of ensigns."*

Wilbur apparently had no formal legal education.
When he was serving on the Court of Appeals for
the Ninth Circuit, J. Edward Johnson, in his inde-
fatigable searches for material about the men whose
biographies here appear, asked Wilbur how he
acquired his legal skills. Wilbur at the time was 41
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working in his shirt sleeves at a desk heavily laden
with briefs, books and documents. With a passing
glance at the materials at hand, Wilbur replied,
"the hard way." He was admitted to the bar in 1890.

Shortly after coming to California, Wilbur taught
for a year at McPherron Academy, a preparatory
school in Los Angeles.

In 1898, ten years after graduating from the
Naval Academy, Wilbur married Olive Doolittle of
St. Paul, Minnesota. Four children (Edna May,
Lyman Dwight, Paul Curtis and Leonard Fiske
Wilbur) were born of this marriage.

42
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Navy.

From 1899 until 1902 Wilbur served as a deputy
district attorney for Los Angeles County. In No-
vember of 1902 he was elected a judge of the
Superior Court. He was a member of that court un-
til 1918 and achieved distinction by drafting the
legislation for and organizing the Juvenile Court of
Los Angeles County.5 His interest in young people
was not confined to those enmeshed in the court's
net. He was the first head of the Boy Scouts of Los
Angeles and was an organizer of the Boys Brigade.

In 1918 Governor William D. Stephens appoint-
ed Wilbur to succeed Justice Henshaw on the Cali-
fornia Supreme Court. After a considerable turn-
over in the membership of the Court, Wilbur be-
came Chief Justice in 1922.

Wilbur's contribution, while on the California
Supreme Court, to the development of the law in
a variety of fields is evidenced by the number of
opinions that were chosen by law school professors,
including distinguished scholars, for inclusion in
law school case books.6

On March 19, 1924, a little over a year after being
appointed Chief Justice, Wilbur left the court to be-
come Secretary of the Navy. Calvin Coolidge, upon
becoming President, retained all of the Harding
cabinet. The first resignation was that of Edward M.
Denby, Secretary of the Navy. Coolidge tried to per-
suade Judge William S. Kenyon of Iowa to accept
the post. When Kenyon refused, Coolidge mentioned
at a press conference that he was looking for a candi-
date. He was immediately deluged with telegrams
from newspaper publishers suggesting home-town
favorites.

Harry Chandler of the Los Angeles Times sug-
gested Wilbur. Wilbur had obvious qualifications
for the position. He was a prominent Republican in
a state which had an important influence in presi-
dential elections. He held a high office. He had long
been active in community affairs, had been a Boy
Scout leader and in recent years had conducted a
Bible class at the Congregational Church in San
Francisco which had attracted a large following.
Finally, as a graduate of the Naval Academy he had
important technical qualifications for the position.
Probably no one was more surprised at his appoint-
ment than Wilbur, despite the "rosy dreams of
youth"7 which he had dreamed years before.
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Coolidge must have thought highly of Wilbur's
qualifications, for, on March 14, 1924, he sent him
the following wire: "You seem to be the man I need
for the Navy. I am drafting you today. Please an-
swer."8 For Coolidge, a telegram exceeding ten
words in length must have seemed the ultimate in
loquacity and extravagance.

Wilbur, on accepting the appointment, said that
he hoped "to make the American Navy a safe place
for the boys of American mothers to work, learn,
and live." It goes without saying that the appoint-
ment was a popular one. There were, of course,
a few malcontents in Washington who had asked
"who in Sam Hill is Curtis D. Wilbur?"9 A mod-
ern reader, of course, might well inquire, "who
in Curtis D. Wilbur is Sam Hill?" In California
some fancied to see in the appointment a slap at
Hiram Johnson, thought to be still nursing presi-
dential aspirations. Chester Rowell characterized it
as "just politics."10

Although Wilbur's appointment was a popular
one, he soon became a controversial figure. He made
some challenging speeches which he had not cleared
with the President. He made some remarks which
were construed to be critical of the Volstead Act. In
one speech he emphasized the shift of the fleet from
the Atlantic to the Pacific and mentioned the im-
portance of being well-armed as a condition prece-
dent to successful diplomacy. "There is nothing so
cooling to a hot temper as a piece of cold steel" he
is reported to have said."11 This caused some unfav-
orable comment in the Tokyo newspapers. Coolidge,
however, did not intervene until he read an advance
copy of a speech Wilbur planned to deliver in Den-
ver expressing approval of the League of Nations
and admiration for President Wilson's part in it!
This in a presidential election year was more than
Coolidge could stomach. "Tell him to come home,"
he growled. "Tell him to take an airplane."

Wilbur took Coolidge literally and flew to Wash-
ington. Coolidge kept him waiting for several days
before granting him an audience and thereafter kept
him in Washington until the successful conclusion of
the presidential campaign. Wilbur mentioned once
to Wm. H. Henderson, one of his law clerks in the
Circuit Court of Appeals, that he had never seen
anyone who could look as sour as Coolidge.

Other incidents during his tenure made life diffi-
cult for Wilbur. He was unjustifiably accused of
responsibility for the loss of the dirigible Shenan-
doah, a national disaster. Other submarine and air-
craft accidents occurred and his critics claimed this
was due to his incompetency. Coolidge, of course,
recognized that Wilbur was in no way responsible for
these tragedies and in Coolidge's second term rela-
tions between Wilbur and the Coolidge family were
cordial.

The court-martial of General Billy Mitchell for his
prophetic but intemperate advocacy of airpower
occurred during Wilbur's term. Wilbur, not unnat-
urally, was incensed at Mitchell's contempt for the
battleship and Wilbur reportedly brought pressure
on Secretary of War John Weeks to discipline
Mitchell. Wilbur was also quoted as saying that the
crash of the Shenandoah and the failure of a mili-
tary flight to Hawaii proved that Mitchell was wrong
about airpower.12

Curtis D. Wilbur Dr. James W. Fifield, Jr.
Dr. Fifield, Pastor of the First Congregational Church in
Los Angeles honored Chief Justice Wilbur at a Testimonial
Luncheon, December 6, 19^5, for his work in the church.

Courtesy L.A. Herald Express 43
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Wilbur wrote a number of articles on naval mat-
ters for the Saturday Evening Post, Collier's, and
other national publications. Many years before, to
entertain his children, he had written two volumes
of bedtime stories, The Bear Family at Home and
Johnny and his Green Vest. Soon after Wilbur be-
came Secretary of the Navy he permitted publica-
tion of these stories by a national newspaper syndi-
cate. There was some criticism of this at the time.13

Nevertheless, Wilbur made important contribu-
tions to the nation's security. He established avia-
tion at the Naval Academy. He reformed court-
martial procedure. He encouraged the development
by the Navy of air cooled aircraft engines and the
torpedo plane. He worked for a strong and modern
fleet at a time when Congress and the American
people entertained false hopes that multilateral
disarmament would save the world. While his early
politically flavored speeches got him into trouble, he
nevertheless was recognized as an able and efficient
naval administrator. Wilbur served until the end of
the Coolidge administration. President Hoover did
not reappoint him but did appoint his brother, Ray
Lyman Wilbur, to the Cabinet. Hoover appointed
Curtis Wilbur a justice of the United States Court
of Appeals for the Ninth Circuit in May of 1929.
Wilbur served on that court until his retirement in
1945. He was an able and conscientious judge.

United States Circuit Court of Appeals, San Francisco, I. to r.
Clifton A. Mathews, Francis A. Garrecht, Curtis D. Wilbur,

William Denman.
Courtesy S.F. Chronicle

At one time, it was expected that Wilbur would
end up on the Supreme Court of the United States.
It was his understanding that he was in line for this.

When Wilbur was appointed to the Ninth Circuit
bench the court was shorthanded. Judge Erskine M.
Ross had died; William W. Morrow resigned; Wilbur
and the others carried a heavy load. In his years on
the Ninth Circuit, the Federal Reporter system in-
creased by 113 volumes, and Judge Wilbur carried
far more than his share of the burden.

Wilbur continued his public service to the com-
munity serving in 1941 as chairman of the San
Francisco USO drive. In the same year he was given
a memorable testimonial dinner by the San Fran-
cisco Bar Association, and a delegation from the
Los Angeles Bar also attended.

Wilbur died at Palo Alto on September 9, 1954,
at the age of 87. The flag was flown at half mast on
all United States Navy ships and installations
throughout the world as a tribute to a man who had
served his nation well.
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Thomas J. Lennon

n the career of almost every man who has
been a member of the Supreme Court of
California, there are one or more distin-
guishing qualities. The first Chief Justice

helped to found two states, made a million, and
endowed a college. The second, a Jew of French ex-
traction, became a Christian, won an elegant home
at poker, and looked like Louis Napoleon. The third
was the Chief Justice of California before he was
twenty-seven, won and lost several fortunes at pro-
fessional gambling, and, dying in the morning of his
manhood, did not leave enough to pay the expenses
of his last sickness and death. The fourth left the
Court to go out and kill a United States Senator in
a duel. The fifth, after a brilliant career in California,
went to the Supreme Court of the United States
where he made one of the great judicial records of
all time. One may go on and single out some out-
standing feature of almost every man who has been
a member of the Court.

At the outset it may be again mentioned that it
is not really a distinguishing feature to say that any

one of the justices has written excellent opinions.
Most of them have done that. Practically all have
written opinions that have been selected by the
scholars as outstanding statements of the true rules.
It is more unusual to find among them those who
have not known their way about in politics. How-
ever, there have been some to whom politics was a
nightmare. Some of the strongest judges have been
as much at home in the field of politics as in the law.

Very few of these men have expressed any opinion
as to whether or not the justices of the Supreme
Court should be appointed or elected. Lennon did.
He had definite views on this subject and was out-
spoken about them. Most of these men have accept-
ed the popular election method as axiomatic in a
true democracy. Cope, while campaigning for a
place on the Court in the early days, dropped re-
marks that would indicate that he was not unmind-
ful of some of the serious problems connected with
the elective method. He was of the opinion, however,
that these problems could in a great degree be elim-
inated without changing the system. Cope thought
that special elections of judicial,officers would go a
long way toward accomplishing this. What could not
be eliminated thereby he felt would have to be
tolerated.

Lennon believed without qualification in the elec-
tive method for judges and saw no reason why
judicial officers should not submit to the same pro-
cedure that any man must who is seeking prefer-
ment at the hands of the voters. He waged a terrific
battle before the voters to get on the Court in the
first place. As the irony of fate would have it, the
calls on his energies were so great as he expounded
this doctrine, while later seeking the Chief-Justice-
ship, that they killed him.

The greater part of Lennon's mature life was spent
on the bench. He was somewhat more aggressive
politically than is usual among judicial candidates
of later years, although not more so than was often
the case in the earlier years of the Court. He started
out as a Superior Court Judge in Marin County,
succeeding Frank M. Angellotti. He then went to
the District Court of Appeal, then to the Supreme
Court, and was making his vigorous fight to be
elected the Chief Justice when he passed away at
the age of sixty. To him any public office, including
judgeships, belonged to the man who would get out 45
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and win it from the people directly. He was not back-
ward about presenting his claims, even though it
should involve a contest with an incumbent who had
proved himself worthy of re-election and was at the
same time a close acquaintance or friend.

Thomas Joseph Lennon was born at Marysville,
California, on February 25, 1866, and was the son
of Michael and Margaret (Kelly) Lennon. He
acquired his elementary education in the public
schools and his higher education at St. Mary's Col-
lege in San Francisco, graduating with the A.B.
degree in 1885. After graduating he took up the
study of the law in the office of David L. Smoot.
Mr. Smoot resided in East Oakland but maintained
his office in San Francisco. Lennon was admitted to
the bar in 1888 and became associated with Mr.
Smoot, the association becoming known as Smoot &
Lennon. In 1890 he served as a deputy assessor in
San Francisco. The 1891 San Francisco Directory
sets him out merely as a "clerk", and his name does
not appear at all for 1892 or 1893. In 1893 he mar-
ried Miss Emily Lenhart of San Francisco. They
made their home at first in Mill Valley and main-
tained their legal residence there until about 1900
when it changed to San Rafael. However, Lennon
lived in San Francisco a great part of the time dur-
ing these years. From 1894 on for many years his
residence, as well as his office, were set out in the
San Francisco Directory as San Francisco.

In 1894 he again became associated with Mr.
Smoot, and with John B. Carson, the firm becoming
known as Smoot, Carson & Lennon. They main-
tained their offices at 509 Kearney Street; Mr. Car-
son dropped out after a year or two and Mr. Smoot
and Lennon continued under the firm name of Smoot
& Lennon. About 1896 Lennon became associated
with Joseph K. Hawkins. Their names appeared as
associates in the San Francisco Directory until 1901.
Lennon's name does not appear there after 1902.

It was in 1902, after fourteen years at the bar,
that Lennon was elected to the Superior Court in
Marin County, succeeding Angellotti who was at the
same time elected to the Supreme Court. Lennon
took his place on the Court early in January. This
marked the beginning of his judicial career which
was to close with his death some twenty-four years
later.

In 1910 he became the Republican candidate for
Presiding Justice of the District Court of Appeal
for the First District, winning over James V. CofEey,
the Democratic candidate. He took his place on this
court early in January 1911.

In 1918 Lennon became a candidate for an asso-
ciate justice of the Supreme Court of California,
running against William G. Lorigan, the incumbent,
and was elected. They both ran as non-partisans.
Both were Republicans, both were Catholics, both
were Irish. Lorigan took his defeat hard and died
not long thereafter.

When Lennon came to the Court Angellotti was
the Chief Justice. There have been only two justices
on the Supreme Court from Marin County in the
history of the Court, and both were on the Court
for some years together. Lorigan's Santa Clara
friends did not see the logic of this. When Lennon
became a member the then associate justices were
Shaw, Sloss, Melvin, Lawlor, Wilbur, and himself.
The following changes in the Court's personnel took
place during the period he served. Sloss resigned in
March 1919, and Olney was appointed. Melvin died
in April 1920, whereupon Sloane was appointed.
Olney resigned in July 1921, with Shurtleff appoint-
ed. Angellotti resigned as Chief Justice in Novem-
ber 1921. Shaw was appointed Chief Justice, and
Waste an associate justice to take Shaw's place.
Terry W. Ward was elected to succeed Shurtleff for
the short interim term running from the election
of November 7, 1922 to January 8, 1923. Seawell
was elected at the same election for a twelve year
term to follow Ward's short term. Kerrigan defeated
Sloane in this election, but resigned a year and a
month later to become a United States District
Judge, whereupon Richards was appointed. In the
election of 1922, Wilbur was elected Chief Justice
to succeed Shaw, Shaw not being a candidate. Wil-
bur defeated Lawlor in the 1922 primary for this
position. Wilbur had not resigned as an associate
justice to run for Chief Justice. He therefore re-
signed as an associate justice just prior to qualifying
as Chief Justice. Myers was appointed an associate
justice on January 15, 1923. Wilbur resigned as
Chief Justice March 19, 1924, and Myers was
appointed the Chief Justice, with John W. Shenk
as an associate justice. Myers resigned as Chief Jus-
tice December 21, 1925, whereupon Waste was
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appointed Chief Justice January 1,1926, and Curtis
an associate justice to take Waste's place. Lawlor
died in July 1926, but Jeremiah F. Sullivan was not
appointed his successor until November, 1926, after
Lennon had passed away.

It is clear that there was a rapid turnover in the
Court's personnel during these years.

Waste's appointment to the Chief Justiceship
had been for the interim period until the 1926 elec-
tion. Lennon decided to run for Chief Justice
against Waste.

Lennon first announced his candidacy at a meet-
ing of the Fresno Bar Association in Fresno in May
1926. No man has ever presented himself for high
judicial position in California with a more ringing
message of how he thought the members of the
Supreme Court should be selected. He saw grave
danger in an appointed Supreme Court. His experi-
ence, he stated, had convinced him of the necessity
of an elected court if the liberties of the people were
to be safeguarded and preserved. "A Supreme Court
not elected by the people", he said, "ceases to be a
Court of last resort so far as the people are con-
cerned."1

The entire speech can be of interest to anyone
giving thought to this subject. First of all, Lennon
briefly reviewed his career over many years as a
judge and the close attention he had given to the
problem, of elected judges. He pointed out that every
public office he had ever held had been at the hands
of the electorate directly. It is evident that he was
not unmindful of the strains of election campaigns
from his words that he was "loath to undertake the
stress of campaign for public office" but neverthe-
less felt that it was his "bounden duty." He felt that
the appointed justices often came to office as a re-
sult of the intrigues and machinations of cliques who
did not necessarily have the highest interest of the
population at heart. He emphasized that the ap-
pointed administrative and quasi-judicial tribunals
and boards could not be kept in proper line without
an elected Supreme Court. At one point in his talk,
he said:

In. the past six years California has had five chief justices
(Angellotti, Shaw, Wilbur, Myers, Waste), one elected
(Wilbur), the rest were appointed. The office, however, is
one that should be answerable only to the people, not to
another branch of the government. It should not be handed

about by agreement, like the pigskin in a football game, from
one political pet to another.

Very recently we had the spectacle of the chief justiceship
of the great State of California, being carried across the
continent, and to the affront of every member of the Court,
and plainly for the purpose of meeting political exigencies,
tendered to a gentleman in Washington. Upon the offer being
spurned, the chief justiceship was trailed through the south-
land and finally brought, bedraggled and belittled, to the
chambers of the Supreme Court, looking like something the
cat had brought in. (In an interview at the Manx Hotel in
San Francisco, August 7, 1939, former Governor Richardson
stated to the writer that he did not know to whom Lennon
was referring. He said he offered the chief justiceship to
Richards once, but he would not take it.)

May I say to you all that if I am so fortunate as to be
elected at the hands of the people, I will not be responsive to
a coterie of high-powered lawyers who daily dine with a
coterie of ex and incumbent judges of high and low-powered
courts and together handpick and handicap judicial appoint-
ments and nominations.

If I am elected at the hands of the people I will not be
"The Governor's Chief Justice." I shall be the people's Chief
Justice, responsible only to the people for the administration
of the office, and if I am the people's Chief Justice, I can
assure you that there will be no beaten path from my office
to the private office of the Chief Executive of the Stated

There is much by way of insinuation in the last
quoted paragraphs but the writer has no informa-
tion about it. Naturally many may have a curiosity
about it.

Lennon threw himself into the campaign with all
the energy at his command. It was not long before
he was drawing upon energies beyond his strength
and became ill. His doctor ordered him to bed for a
complete rest lest his health should become per-
manently impaired. He followed his physician's
orders while his friends carried on his campaign for
him. He was too deeply into the fight, however, to
content himself by resting for even a little while,
and Lennon presently was directing his campaign
again from the sick bed. A day or two before he
passed away he issued a vigorous reiteration of his
position.

This was more than his strength could stand. On
the afternoon of August 14, 1926, he remarked to
his wife, "Emily, I think I'll take a nap. I feel tired
—weak", whereupon he turned his head away and
went to sleep and slipped from this into the sleep
from which there is no awakening. When his son
called a few minutes later, he had passed away. The
report was that he had died of exhaustion.

All steps necessary for his name to appear on the
ballot of the August 31 primary election had been
complied with. His family hoped that his name might 47
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be omitted from the ballot. The matter was duly
considered, but it was thought that there was no
way under the law to have that done. It appeared
on the ballot, and he received 263,818 votes, despite
the fact that he was deceased. Waste received 473,-
704 votes, and in the November election, in which
he was unopposed, he received 802,695 votes.

Lennon had been a justice of the Supreme Court
seven and one half years at the time he passed away.
That he knew law and was able to state it is evident
from the fact that a fairly good representation of his
opinions have been selected by some of the first
scholars of the law to illustrate the true rules, among
whom may be mentioned William O. Douglas, then
of Yale; George P. Costigan, Northwestern Univer-
sity Law School, and later University of California
(Boalt Hall); Ralph Stanley Bauer and Essel Ray
Dillavou of De Paul University and the University
of Illinois respectively; and Reppy of the University
of New York.

Referring to his work on the Court, after his
death, the San Francisco Examiner wrote in part:

"The late Justice Thomas J. Lennon of the State
Supreme Court wrote his name permanently into
the progressive laws of California. Public leaders who
advocate good laws, and legislators who pass them,
often receive a greater meed of appreciation than
the liberal jurist of the higher court, who sustains
those laws under fire and clarifies their meaning and
their intent.

"It is a matter of history that our state system of
workmen's compensation for industrial accidents
would not be what it is but for the opinions written
by Justice Lennon supporting and ratifying legis-
lation. On the right of cities to control their own
growth through city planning and zoning, his work
also left its mark. A sound and versatile lawyer, his
bent was toward the human side of law and carrying
out the essential will of the people. Judges of the
type of Justice Lennon are more fundamental to the
successful working of a democracy than many people
realize, and the passing of this fine public servant
on the eve of election is deeply to be regretted."3

Lennon left his wife and an only son, Thomas
Lloyd, also a lawyer. The funeral took place on the
moming of August 17, 1926, from Old St. Mary's in
San Francisco where Lennon had worshipped for

many years. It was estimated that five thousand
people of all walks of life attended. There was not
room in the large church to seat all and many stood.
Archbishop Edward J. Hannah celebrated a simple
requiem mass and paid tribute to Lennon's career.
The honorary pall-bearers were old friends and the
active attaches of the Supreme Court.4 His remains
were interred at the Holy Cross Cemetery over the
line from San Francisco in San Mateo County.

One or two anecdotes found their way into the
press about Lennon while he was still living. Wrote
Edward R. Hamilton in the San Francisco Exam-
miner:

"Justice Henry A. Melvin has a resonant sing-
ing voice", (which was entirely true) "and an excel-
lent musical education", (which was also true).
"So", he continued, "he sings before many clubs and
organizations of which he is a member and his sing-
ing is supposed to have added to his political popu-
larity." "Seated with Judge Lennon, Justice Melvin
heard the bencher tell how he had been out making
an address at some minor assembly. 'Heavens, Tom!'
exclaimed Melvin, 'there's hardly a dog fight that
you're not out making a speech.' 'Well', said Lennon,
'I've got to do something. I can't sing.' "5

On another occasion Lennon and his good friend
Thomas P. Boyd, District Attorney for Marin
County, were hunting on a preserve belonging to
Leon F. Douglas in the northwestern part of Sonoma
County. All went well until they ran onto one of
Douglas' blooded boars that had been free long
enough to have become wild and even ferocious. As
the story goes, Lennon and Boyd at first supposed
the boar was a deer and took after him. The boar,
however, decided to charge the hunters. Boyd fell
from his horse, but hurriedly climbed a tree. Lennon
undertook to rescue him, and, in doing so, he too
fell off his horse. He hastily climbed a tree also. Here
they were compelled to remain until their calls of
distress reached Mr. Douglas, who came and shot
the boar. A day or two later the incident was cele-
brated with a great barbecue given by Mr. Douglas
in honor of the hunters. The head and tusks of the
boar were mounted and given to the Elks Club of
San Rafael.

Lennon belonged to a number of fraternal orders
which included the Native Sons of the Golden West,
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Moose, Forresters, and Eagles. He was the Chief
Justice of the Grand Forum of Elks a short time
before he died and was one of the founders of the
San Rafael Lodge. He was at one time a Grand
Trustee of the Native Sons.

Lennon was one of the most distinguished, as well
as one of the most loyal and enthusiastic, alumni
of St. Mary's College. He was president of the
Alumni Association in 1925 when a drive was under-
taken to raise three million dollars to construct
necessary buildings upon the new two hundred and
fifty acre campus acquired a short time before near
Moraga. For a number of years he was the director
of the College's Law Department and in 1925 was
appointed the Dean.

Lennon's death and the fact that men of Shaw's
ability would not undertake the strain of an election
campaign is perhaps one of the strongest arguments
against the elective method. They emphasize that
running for office and doing one's work may have
the most serious personal consequences and explains
why many able men prefer not to undertake cam-
paigns.

FOOTNOTES
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Warren Olney, Jr.

hile more of the eighty-seven men who
have been the Justices of the Supreme
Court of California came to the Court
from San Francisco than any other

county of the State, (most of them in the early
days) Olney, Spence, and Tobriner are the only ones
who were born there. Olney's father, with the fathers
of a number of the other men who have been the
justices, was a lawyer. Olney, therefore, came natur-
ally to the law.

While Olney's service on the Court was of short
duration, it was sufficient to establish him as one of
the ablest judges the Court has had. At the bar, both
before and after he was on the Court, he tasted
success in full. Master of legal technique as well as
the basic principles of jurisprudence, well connected
with the sources of professional employment, occu-
pied with important causes in all departments of
civil practice, he experienced first hand how it feels
to be recognized and accepted not only as one of the

first lawyers of the state, but the entire country.
With this recognition came the material rewards of
his profession.

Olney is a fine example of the stature one may
attain without the help high position may give. It
is true that he held for short periods a number of
offices ordinarily entrusted only to people of proven
qualities. What he did with these responsibilities
was only a demonstration of what he was accus-
tomed to doing as an individual and private citizen.
He was an unusually good manager of his energies,
leading a healthy balanced life, while at the same
time distinguishing himself in fields where only the
gifted and dedicated excel.

His manner of life was foreshadowed in his col-
lege career. He gave time to football,1 was a fraternity
man, and participated freely in the social life of the
campus. Despite these "distractions"2 he took with
him a Phi Beta Kappa key when he left the Uni-
versity of California; This showed propriety and
wisdom of reasonable respite from the grind often
involved in strenuous academic pursuits. At the time
of his death, people who had known him from youth
testified to the qualities which had played such a
great part in his success. However, the testimonials
were not confined to those who had known him per-
sonally. Younger men who had never seen him or
had any direct contact with him spoke to the same
purport. His reputation was wide particularly
among the legal profession.

Warren Olney Jr., born October 15, 1870, was the
son of Warren and Jane (Craven) Olney and the
oldest of their five children.3 He received his ele-
mentary education in the public schools of Oakland,
including the Oakland High School. He took his
bachelor's degree from the University of California
in 1891, and the same degree from Harvard the fol-
lowing year. He then took up the study of law at
Hastings College of the Law, graduating in 1894,
when he was admitted to the bar without examina-
tion. He then took up practice in San Francisco in
association with his father, the firm being known
as Olney & Olney. For over ten years they practiced
together, with their offices at 101 Sansome Street.

For a number of years Olney mixed teaching with
practice. From 1895 to 1904 he was an assistant
professor of law at Hastings and from 1904 to 1908
lectured in law at the University of California. These
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were often evening classes. It is clear that law as a
science, as well as in practice, held an interest for
him.

Olney married Mary McLean October 24, 1899.4

She was a daughter of John Knox McLean, minister
of the First Congregational Church in Oakland for
twenty-three years, and the first President of
Pacific School of Religion. John Knox McLean and
his wife, Sarah Matilda (Hawley), came from New
York to California. He was of Scotch descent, and
his wife was of English. Like Olney, Mary McLean
had grown up in Oakland. She had a distinguished
career in her own right. They had three children,
John McLean, Warren III, and Constance Sarah
(Mrs. Philip K. Condit). The family lived in Oak-
land for some time but later moved to Berkeley.
Olney's last home, 2737 Belrose, was a beautiful and
commodious residence in the pretty sheltered Clare-
mont area of Berkeley, not far from the University.

About 1907 or 1908 Olney became General Coun-
sel for the Western Pacific Railroad. When this road

Mary McLean Olney

went into receivership in 1915, he became attorney
for the receiver. Upon reorganization he again be-
came General Counsel. From 1913 until 1919, when
he became a member of the Supreme Court of Cali-
fornia, he was attorney for the Regents of the Uni-
versity of California. While these employments
were frequently mentioned in the press, they were
only two of the several important interests which
Olney and his associates represented, among which
were Spring Valley Water Company and the exten-
sive Miller and Lux interests.

In 1907 J. M. Mannon Jr. joined Olney and his
father. The following year J. E. Pringle also became
a member of their association. The firm then be-
came known as Olney, Mannon, & Pringle. In 1911
Olney left his father and joined Edward J. Mc-
Cutcheon's firm, consisting of McCutcheon, Samuel
Knight, Charles W. Willard, P. J. Muller, and Ira
A. Campbell. When Olney joined them, this firm
became known as Page, McCutcheon, Knight, and
Olney. Their offices were at 111 Merchants Ex-
change Building on California Street. In 1913 Mr.
Page dropped out, and the name was changed to
McCutcheon, Olney and Willard. During this year
A. Crawford Greene became a member.

Warren Olney, Sr. continued in the practice after
his son left him. He passed away in 1918. He had
filled many positions of trust, including service as
Mayor of Oakland and President of the San Fran-
cisco Bar Association. The Sierra Club was organ-
ized in his offices while Olney was still associated
with him.

Olney was appointed a justice of the Supreme
Court March 1, 1919, succeeding Sloss; who had
resigned. Olney was an admirer of Sloss through the
years. The name of Olney's law firm was thereupon
changed to McCutcheon, Willard, Mannon, & Greene
and consisted of the men above named and Allan P.
Matthew, Famham P. Griffiths, and F. F. Thomas,
Jr.

Curtis D. Wilbur, one of Olney's associates on the
Court, is authority for the statement that Olney's
appointment "meant the fulfillment of his lifelong
ambition to devote his talents to the public service
on the bench." He went on to say that Olney "had",
he thought, "accumulated a competency so that
with his salary he could meet all the reasonable de-
mands of himself and family. It was a peculiarly 51
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happy time for him, as he now saw his way clear to
a span of service equal to that of Chief Justice Beatty
and others who had served long on the bench. His
associates welcomed him to the new duties with
unqualified pleasure and, I may say, unfeigned de-
light."5

When Olney became a member of the Court,
Angellotti was the Chief Justice, and Shaw, Melvin,
Lawlor, Wilbur, Lennon, and himself the associate
justices. He was unopposed in the election of 1921,
when he ran to succeed himself. Only a single
change took place in the Court's personnel during
the period he served. Sloane was appointed in May,
1920, to take the place of Melvin who had passed
away the month before.

Shortly after Olney was appointed to the Court,
the University of California, at its commencement
exercises in June, conferred upon him the honorary
LL.D. President Wheeler characterized him as "a
fearless lover of justice, ready to sacrifice at the call
of public service."

Olney resigned as a justice July 1, 1921, after a
service of a little over two years. Quoting Curtis D.
Wilbur again, "It was indeed surprising that with
this fine outlook, his lifelong ambition to serve so
well met, that Justice Olney concluded that he
should resign and return to the practice of the law
. . . Justice Olney, after careful deliberation, con-
cluded that he could not do justice to his obligations
to his family and remain."8

Olney did not find judicial work as pleasing to
him as his work at the bar. The restrictions on free-
dom of expression, lest the very view he might in-
formally express should come before him for scrutiny
as a judge, wore heavily upon him and made him
restless.

Charles A. Shurtleff was appointed Olney's suc-
cessor. Olney had suggested him for the place, a
recommendation which was well received by the
profession.

The number of Olney's opinions which have
found their way into casebooks prepared by leading
scholars of the law testify to Olney's impressive
record. Despite the fact that he was without prior
judicial experience, he turned out masterly opinions
from the outset. They are concise, to the point, and

paraded no unnecessary learning. This found favor
with the profession.

Upon leaving the Court, Olney again took up
the practice in association with his old firm, which
was now known as McCutcheon, Olney, Willard,
Mannon, & Greene. In 1923 Mr. Willard dropped
out. Mr. McCutcheon passed away in 1934. Olney
then headed one of the largest, if not the largest,
law firm in San Francisco. It handled an immense
amount of business in all the courts up to the Su-
preme Court of the United States, as well as in
various governmental agencies. At one time Olney
was handling so many matters in Washington D.C.
that he was there more than elsewhere for a period
of five years. However, matters away from San
Francisco and great causes did not prevent his
appearing often enough in the local courts to be well
known to the judges. "In all departments of our
Superior Court in San Francisco," observed Judge
Elmer E. Robinson at the time of Olney's death, "we
enjoyed having him present.. ."7 As this sketch is
written (1966) McCutcheon's name continues to
head the firm name, which now is McCutcheon,
Doyle, Brown, Trautman, and Enersen.

While Olney addressed himself closely to the law,
he was nevertheless public-spirited in a high degree
through the years to the very last. During World
War I he was a member of the State Registration
Bureau, Chairman of the State Military Commis-
sion, and a member of the District Exemption Board
of Division No. 1, which included the area where
he lived. While he could not be a soldier, he never-
theless had a desire to help out in such a way as he
could. It was not unusual for him as a member of the
Exemption Board to bring home a great sheaf of
papers to look over in the evening. Appreciating the
importance of fair decisions, he did this with great
care. Through the years he was a consistent sup-
porter of the San Francisco Bar Association and its
aims and objectives and in 1926 served as its presi-
dent, as his father had done before him. He was also
active in the old California Bar Association and the
American Bar Association.

In 1934 Congress passed a law empowering the
Supreme Court of the United States to make rules
of practice and procedure for the District Courts of
the United States, and the courts of the District of
Columbia.8 Up to this time this had been taken care



WARREN OLNEY, JR.
Fifty-Sixth Justice

Past Presidents San Francisco Bar Association
Standing, I. to r.: F. M. McAuliffe, Henry E. Monroe, Maurice
E. Harrison, Randolph V. Whiting, John H. Biordon, Arthur
W. Brouillet. Seated.: Warren Olney, Jr., Charles W. Slack,
Charles A. Shurtleff. San Francisco Bar, Apr. 1938

of by statute. The Supreme Court in 1935 made an
order appointing fourteen men to serve without
compensation as an advisory committee to assist it
in formulating such rules.9 That care was used to
select the best men to be found is patent from a
reading of the names. The committee included
deans or professors from five leading law schools.
Olney was one of two practicing lawyers chosen
from the West, George Donworth of Seattle being
the other. He accepted the assignment and pro-
ceeded to carry out his part with his usual dedica-
tion. The wisdom of carrying out the proposal was
discussed in learned articles almost without end in
law reviews and legal periodicals both before and
after any draft appeared for consideration.10 It is
doubtful if any problem ever inspired more interest
among the profession or was more thoroughly dis-
cussed on a wide scale.

John H. Wigmore declared that the "resumption
by the Supreme Court of its natural power and duty,
symbolized in" the preliminary draft presented to.
the American Bar Association for consideration was
to be regarded "as the most important event in a
hundred years for Federal Justice."11

After the problem had been explored by the pro-
fession generally and the Supreme Court, the latter
in 1938 adopted rules of practice and procedure for

the Federal Courts. In transmitting a copy of the
rules to the Attorney General, who was by law in
turn required to pass the rules on to Congress, Chief
Justice Hughes stated that Mr. Justice Brandeis
did "not approve of the adoption of the rules," bear-
ing out that the task had not been without diffi-
culties at all levels.12

Speaking of this reform Curtis D. Wilbur said in
part at the time of Olney's death:

"But life is so organized that we cannot tell when
and how a man will make his greatest contribution
to the welfare of his fellow men. Justice Olney's
resignation (from the Supreme Court of California)
did not alter his conception of his duty as a good
citizen, and he kept alive his interest in the prob-
lems of justice faced by legislators, executives, and
by the bench and bar. After nearly fifteen years he
was selected as a member of the committee chosen
by the Supreme Court of the United States to for-
mulate rules of practice and procedure in law and
equity to supersede the legislation of Congress on
that subject...

"So it may well be that Justice Olney's efforts in
the cause of justice may well overbalance the years
he might have spent on the bench of this court."

Some of the rules now placed in operation were
not new to Olney, as they had been in operation in
California since before his day. Important parts of
what was now done hark back to some interesting
early California legal history.

When Hastings College of the Law was opened
in 1878, John Norton Pomeroy reviewed some of
this legal history. "To any careful observer of public
events in our country and in England during the
past 20 years," he observed in part, "it is plain that
California today stands absolutely the foremost in
the promotion of legal reform among the communi-
ties whose jurisprudence has been based upon the
English system of common law and equity .. .1
confidently believe that within a single generation
the California type of jurisprudence will have been
adopted by all the States of the American Union."13

While Pomeroy's remarks referred to more than
the practice statutes of California, and things did
not move as rapidly as he expected, who will not say
he was a prophet? Of course, the new rules in many 53
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respects go much further than anything dreamed of
by the early day California reformers.

Olney had the lawyer's traditional respect for the
institutions of America. This was particularly true
as relates to the courts. He viewed Franklin D.
Roosevelt's proposal to reorganize the Supreme
Court to further his reform program with great
apprehension and expressed himself in an article in
the American Bar Association Journal of April,
1937.

"The most serious charge made against the Su-
preme Court," he wrote, "is that it has usurped the
power to 'veto', as it is said, laws regularly passed
by the Legislature and approved by the Executive."
The charge refers to the power exercised by the
Supreme Court and the courts generally to hold in-
valid and refuse to enforce a law that conflicts with
the Constitution. (The Roosevelt school maintained
that the court was declaring invalid laws which were
not in conflict with the Constitution, except as the
Court had erroneously construed the Constitution
over the years.)

"The fact is," continued Olney "that the exercise
of this power is neither a usurpation nor veto . . . It
is not a usurpation for the simple reason that when
the Constitution was adopted, it was intended that
the Supreme Court and under it, the inferior courts,
should have this very power." He then showed the
source of their power and traced it into the Consti-
tution in a way that would leave no doubt that it
was always intended that the courts constituted the
agency to resolve these matters. After outlining the
history of this power he continued, "It is said that
the Constitution does not expressly give the courts
this power. This is pure quibbling." (Olney would
have appreciated Judge A. F. St. Sure's comment
in the United States District Court in San Fran-
cisco at the time of Olney's death. "In a trial," ob-
served Judge St. Sure, Olney "was never a quibbler
or dissembler."14

Olney suffered a cerebral hemorrhage about a
month before he died. Up to that time there was
little or no let up for him in usual routine of his
full life. For a short time, he was wholly incapaci-
tated to carry out the responsibilities he had before
carried with such efficiency that it had seemed they
were accomplished without effort. On March 25,
1939, he died at his home in Berkeley, so quietly

that it was said that he passed away in his sleep,10

which was probably not the exact fact. He left his
wife and three children. Mrs. Olney passed away
August 12, 1965.

The funeral services were held in the Mausoleum
Chapel at Mountain View Cemetery, March 28,
under the direction of Edward Lambe Parsons,
Bishop of the Protestant Episcopal Diocese of Cali-
fornia, a close friend of Olney's over the years. All
who wished to attend were expressly invited in the
funeral notice. Bishop Parsons was much like Olney
in his charm and accomplishments. Olney's remains
were interred at Mountain View Cemetery.

Olney's death was noticed on a wide scale in Cali-
fornia, particularly by the legal profession. State-
ments by literally dozens of judges and lawyers
appeared in the press in San Francisco. Some tried
to single out the one quality of his character that
represented him above every other. These expres-
sions from different persons together resulted in an
interesting portrayal. One of them singled out the
quality of loyalty as characterizing him above every
other. When Nat Schmulowitz boiled it down to this
simple term, he unquestionably had in mind a defi-
nition akin to what Josiah Royce gave expression
to in his "Philosophy of Loyalty" when he said:
"In loyalty, when loyalty is properly defined, is the
fulfillment of the whole moral law."18

Another stressed his high ideals and moral sense;
another his moral courage; another his courage and
independence; intense patriotism; devotion to the
ideals of American government; forceful and deter-
mined personality; simplicity and dislike of show;
charm; warm social nature; sense of civic respon-
sibility; incisive mind; scholarliness; interest in
young practitioners; intellectual attainment; bound-
less vitality in intellectual pursuits; intellectual rec-
titude; profound knowledge of the law; courtesy,
tolerance and desire to understand points of view
alien to his own; deep but unostentatious religious
feelings and high spiritual nature; faculty of con-
cise and effective expression; depth of understand-
ing, etc., without exhausting the expressions which
appeared.17 The San Francisco Chronicle character-
ized Olney's as "one of the sharpest legal minds in
California,"18 and the Call-Bulletin spoke of him as
one of "San Francisco's most outstanding jurists."19

Judge Elmer E. Robinson of the Superior Court in
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San Francisco expressed a commonly accepted view
when he spoke of him as "a man whom the older
members of profession envied in learning and
ability.. ."2°

It will be noted some of these qualities were in-
herent to Olney—"inveterate in his personality," as
Eustace Cullinan put it—while others had been de-
veloped by careful cultivation.

Mr. Cullinan, in the memorial exercises held in
the Supreme Court21 in San Francisco referred to
the "old New England standards of morality and
ethics in public and professional and personal life"
and the "granite character" which Olney had exem-
plified and which he feared was dying in America.
Judge St. Sure referred to the "high natural dignity
and courtesy of the old school that you do not often
see these days." While Olney was a representation
of the finest traditions associated with New Eng-
land and the older communities of the East, it may
be mentioned that both his father and mother were
bom and grew up in Iowa, when it was in its more
or less pioneer stage, and received none of their
education in the East. They were a product of the
Middle West and Olney pretty much of the West.

It was stated at the time of Olney's death that
\ie \iad during his lifetime oeen mentioned for the
Supreme Court of the United States. Judge Timothy
I. Fitzpatrick observed that his name was favorably
considered in this respect by President Hoover, who
knew he was recognized through the United States
as one of the outstanding lawyers of the West, and
that, but for a change in national administration,
he would have become an associate justice of that
court. It may be doubtful if Olney took these expres-
sions very seriously or even greatly coveted such an
appointment, great as the honor would have been.
Undoubtedly a sense of public duty would have been
the controlling factor if he had been approached.
His wife, in an interview, stated that she did not
recall him ever mentioning the matter.

Olney belonged to the Congregational Church. It
was probably from the fact that he was active in the
Unitarian Club that some supposed he was a Uni-
tarian. The latter fact and his close friendship with
Bishop Parsons give a clue to his religious stirrings.

While religion is a private matter, it may never-
theless be assumed that religion to Olney related to

the impressions and convictions inspired as one
exerts himself in the upward reach; the things which
come into one's soul as he searches himself and the
things about him for a sound interpretation of who,
what, and why he is and his relationship to the
things which touch his present and ultimate destiny;
the coordination of one's life as best that may be
with the eternal; something not to be confused with
theology, philosophy, or mystic experiences, etc.,
although these might give clues to the correct an-
swers; a realm where confidence, faith, trust, and
hope play a great part by reason of much thereof
lying beyond the borders of the known, and that
experienced through ordinary senses. Of course, this
is not saying religion does not encompass much more
than that suggested.

With all of Olney's likes in matters cultural and
of the mind, he was also an outdoor man. On a num-
ber of occasions amid his busy employments he took
his family to Yosemite where extended hikes, run-
ning into days with packs, were made into the unfre-
quented hinterlands of the Sierras. He liked to fish
and was a good fisherman. In later years he went
several times to the wild lake areas of the McKenzie
River country in Canada. It was more than the good
•fishing, and h.\mtva%, Vicwê cc, t\\a.t dsew \Y\K\ -tfcvera.
The beauties of nature registered a powerful impact
on him. He climbed Mt. Shasta three times. His
affiliation with the Sierra Club may be accounted for
because of its interest in helping people get the most
out of this department and conserving the beauty
areas of the state. When work confined him, he could
nevertheless find a little time to impress anyone that
he was a good walker. He played a considerable
amount of golf his last years, which accounts for his
affiliations with several country clubs.

In trying to single out the instincts which most
powerfully led Olney to the success which charac-
terized his life, his great interest in the world of
scholarship should not be overlooked. This held a
fascination for him from an early age. He was well
known to the University of California community
through the years as a student, teacher, President
of the Alumni Association, attorney for the Regents,
etc. This was an entree for him to many things that
brought him satisfaction. A member of the Faculty
Club, he ate with the scholars and leaders on the
campus as opportunity afforded. His attachment for 55
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the University and its atmosphere was a big induce-
ment in his maintaining his home nearby. In his
Life and Law (1940) Samuel Williston wrote in
part: "Not only the men connected with the Univer-
sity showed the visiting professors many kind atten-
tions, but some with no connection welcomed us. In
this way I made the fortunate acquaintance of Mr.
and Mrs. Olney, which ripened into a lasting friend-
ship."22 This may serve to illustrate what came to
him by his close touch with the University. Williston
and the Olneys corresponded through the years,
and, when Olney died, Mrs. Olney carried on the
correspondence. Judge Fitzpatrick, speaking of
Olney, observed: "He had an immense respect for
the system of teaching (case system) in vogue at
Harvard Law School, and I have heard him assert
that it was the most efficient and best-regulated law
college in America, and I think he was about right
in that."23

Olney possessed a fine private library and read a
great deal. It would be hard to single out any par-
ticular authors or subjects as his favorites as his
interests were more or less general.

Olney was about five feet ten inches tall and
weighed about 165 pounds. While not exactly slen-
der, he nevertheless presented a trim appearance.
His hair, graying at the time of his death, was dark
brown. His eyes were green-brown. They combined
an expression of alertness and also pensiveness. One
of his most outstanding characteristics was his
power of concentration.

While it goes without saying that Olney had his
imperfections—he was human—they were not the
kind that marred. Nor can anyone contemplating
his life find himself possessed of any desire to look
for them. There was too much of ability, good will,
consideration for others, graciousness, and those
things which inspire and impress favorably, to leave
room for anything of a negative nature. One dis-
posed to look for them would find scant pickings.

Of course, there are secrets about Olney which it
might take a little imagination to figure out. One
may wonder how he managed to get the Western
Pacific Railroad for a client relatively early in his
practice. One would have no problem in under-
standing how he kept it through the years, however.
Friendship may have been the opening wedge, as it

so often is, emphasizing the importance of over-
looking no opportunity of making friends. One never
can tell.

Olney's estate inventoried a little over a half mil-
lion dollars which was mostly community property;
a handsome estate, but very modest considering the
professional role he had played and the substantial
interests he had represented.

Perhaps this sketch could not be closed with a
summarization of Olney's life more succinct and e.t
the same time comprehensive than to quote what
appeared in the May, 1939, California Law Review.
"If a student entering upon the study of law with a
view to practice and with enthusiasm and ideals of
youth should ask, 'Can you show me a lawyer whose
life I may follow?' the unhesitating answer could be
given, 'Warren Olney Jr. ' "24

This could be broadened to include everyone
addressing themselves to the law, regardless of age
or attainments.
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William A. Sloane

illiam Arthur Sloane divided his early
career between school teaching, com-
mercial printing, newspaper work, and
the law, with the latter ultimately ex-

cluding the other occupations. Sloane and Crockett
were the two Missouri full-time editors who have
served on the Supreme Court of California. Sloane
probably spent more time at this work than any of
the justices who engaged for a time in this calling,
and possibly as much as all of them put together.
Not only was he an Illinoisian, but he succeeded
one, Melvin, on the Court. He is one of the two men
who have come to the Court from San Diego County,
Works being the other.

Sloane was born in Rockford, Illinois, on October
10,1854 and was the son of Hampton P. and Adeline
Grand (Girard) Sloane. On his father's side he was
of Scotch-Irish stock. His great grandfather, John
Sloane emigrated from North Ireland to America
sometime prior to 1793, when he moved to Mary-

land. In 1795 he moved to Bourbon County, Ken-
tucky and in 1810 to Highland County, Ohio, which
was the Sloane home for many years. William A.
Sloane's father went to Rockford in 1851, about
three years before Sloane was bom. Sloane's grand-
father, James Sloane, fought in the War of 1812, and
his father was a Captain in the Northern armies in
the Civil War.

Sloane's mother was of French Huguenot stock,
and her parents came from Alsace-Lorraine.

When Sloane was ten, his family moved from
Rockford to Cedar Falls, Iowa, where they remained
some four years, when they moved to Windsor,
Henry County, Missouri. They resided here until
Sloane was about twenty-three, when they moved to
Sedalia, a short distance from Windsor, in Pettis
County. It appears that he received his elementary
education in the states of Illinois and Iowa. While
the family was living in Windsor he entered Grinnell
College, then known as Iowa College, from which he
graduated with the A. B. degree in 1877. It was
about this time that the family moved to Sedalia.
Sloane had also done some teaching during these
years.

In Sedalia Sloane took up the study of the law
in the office of his brother John, his only full brother.
While John was some five years his senior, the
brothers were greatly devoted to each other, and
during their years at Sedalia they were practically
inseparable. John Sloane had completed his law
studies in Rockford and had been admitted to the
bar in Jefferson City, Missouri, in 1870. He prac-
ticed in Windsor for a while before going to Sedalia.
He served both as a police judge and a county
judge in Sedalia.

William Sloane was admitted to the bar in Sedalia
in 1878, where he began practice in association with
his brother. About this time the brothers purchased
the Eagle-Times of Sedalia. They acquired it for
political purposes and continued to operate it for
about two years.

Sloane met Annie Bristol Kimbal in Sedalia.
While engaged as an opera singer in Chicago, she
had taken sick and come to Sedalia to be with some
relatives while convalescing. She was a daughter of
Gustavus F. and Augusta (Cooper) Kimbal, natives
of New Hampshire. She was born in Vineland, New 57
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Annie Bristol Kimbal Sloane

Jersey, and it is here that Sloane and she were mar-
ried May 1, 1882.

Sloane moved to Carthage, Missouri, when he
was married, where he became the managing editor
of the Carthage Daily Banner. He filled this position
for four years.

In 1886 he decided to make a trip to California to
see his brother John who had moved to San Diego
in 1883, because of failing health and had resumed
practice of the law. John Sloane took an active part
in the affairs of this community and, during his
residence, in San Diego served as a city councilman
and a justice of the peace. William Sloane liked Cali-
fornia so well that he decided to stay. It may be that
he practiced law a little upon first coming to San
Diego. If so, he did not give all his time to it. He
took sufficient time out to perfect title to a tract
of government land some twenty-five miles east of
San Diego on the Lemon Creek. He made a fine
ranch of this property, and it became one of his

favorite retreats for the rest of his life. Sloane was
living on the ranch in compliance with the residence
requirements for perfecting title when his brother
died. Sloane's friends told him if he would return to
San Diego, they would elect him a justice of the
peace to succeed his brother. He returned and was
elected in 1888. San Diego was at this time scarcely
more than a village. The Sloanes grew up with this
community. Sloane acted as justice of the peace for
two terms, until 1892, when he again took up full
time law practice in San Diego. He became asso-
ciated with A. H. Sweet and Lewis H. Kirby, and
the firm was called Sweet, Sloane & Kirby. In 1898
he became associated with Judge Moses Luce. When
the latter's son joined the firm in 1905, their asso-
ciation became known as Luce, Sloane & Luce.

Sloane met with success at the bar and as the
years went by came to be recognized as one of the
first lawyers of this area. He took an active part in
the affairs of the community and in 1912 was one
of the organizers of the Progressive Party in Cali-
fornia, serving on the executive committee of both
the county and state organizations. He was a dele-
gate to the Republican National Convention in 1912
and supported Theodore Roosevelt for President.

Sloane continued in practice until 1911, when he
was appointed a judge of the Superior Court for San
Diego County by Hiram W. Johnson. In the election
the next year he was elected for a full term and was
re-elected again in 1918. He did not serve out this
last term. In January 1919 he was appointed a jus-
tice of the District Court of Appeal for the Second
District. The Fourth District, centering in San
Diego, had not yet been created.

Sloane had not served on the District Court of
Appeal long, when, in May, 1920, he was appointed
a Justice of the Supreme Court of California to take
the place of Melvin who had died in April. While
appreciating the honor that had come to him, his
family was not as enthusiastic about it as they
might have been, because Sloane would have to move
to San Francisco where the greater part of his work
on the Court would be done.

When Sloane became a member of the Court,
Angellotti was the Chief Justice, and Shaw, La"wlor,
Wilbur, Lennon, Warren Olney, Jr., and himself the
associate justices. Only a single change took place
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in the little more than two and a half years he served.
Olney resigned in July 1921, whereupon Shurtleff
was appointed in his place.

Sloane's appointment had been only temporary,
expiring when the person elected at the general elec-
tion that year should be qualified. He became a
candidate to succeed himself for the balance of Mel-
vin's term expiring January, 1923.

The bar associations and various groups were
behind his candidacy, and he was elected without
difficulty.1 Both Sloane and his opponent, Judge
John M. York, ran as non-partisans.

Sloane became a candidate to succeed himself
again in the election of 1922 but was defeated by
Frank H. Kerrigan. Both ran as non-partisans.

Sloane's defeat this time may largely be account-
ed for by the fact that he made practically no cam-
paign, while Kerrigan put up a strong fight. When
urged by his friends to do something, Sloane usually
replied that he had his work to attend to. Perhaps
he was not entirely practical in this. When his
friends could make no headway with him, they en-
listed the assistance of his wife, pointing out to her
that it was necessary that he be much more active,
as the other candidates were leaving no stone un-
turned to win. When the pre-election season was
well advanced, he accepted an invitation to attend
a political banquet in Eureka. Unknown to him, his
wife sent word to the leaders in several northern
communities that Sloane was making this trip. As
a result he was invited to appear at several func-
tions, one of which was taking place the evening
following the Eureka affair, at Redding. His wife
kept these invitations from him until the close of
the Eureka banquet, which he had enjoyed. She
then gave him the one inviting him to be in Red-
ding the following evening. It was the first time she
had ever done anything like this without speaking
to him first. As she handed it to him, he read it,
turned to her and said softly, "when do we leave?"
It was a hard trip over the mountains with some of
the roads almost impassable due to rains, but the
following evening they were in Redding and received'
an enthusiastic welcome.

Sloane's daughter remarked once that if it had
noi been for her mother, Sloane probably would
have been content to have lived with his books,

papers, writings, cottage at the ranch, and a few
friends, without much aspiring for public life. The
reception given Sloane at Eureka and Redding
warmed him, and he appeared afterwards at Los
Angeles and San Diego, but it was too late. It is
said there were thousands of voters in San Diego
that would have voted for him if they had gone to
the polls. His wife at the last minute contacted her
Congregational church friends there, and time was
taken out in some of the Sunday School classes to
say a word for him, but, without the organized
effort necessary in these matters, enough was not
accomplished to bring victory.

Sloane's term expired in January 1923. He made
an excellent record during the period he served and,
so far as his work went, well deserved to have been
re-elected. It probably would not be far from the
truth to say that no one ever made a better record
for the length of time he was a member.

Upon leaving the Court, Sloane again resumed
practice in association with his son Harrison G. in
San Diego.

In 1929 the Legislature passed the law providing
for the Fourth District Court of Appeal to embrace
the counties of Fresno, Kern, Riverside, Orange,
San Diego, San Bernardino, Inyo, and Imperial. One
day Governor C. C. Young appeared in San Diego.
He invited Sloane to lunch and informed Sloane
that he was the occasion for his being in San Diego.
The next day Sloane received a letter from Governor
Young, advising that he was not taking seriously
Sloane's refusal to accept the Presiding Justiceship
of the new Court. Young told him he wanted this
new Court to be the strongest in the state, and he
was asking Sloane to accept the appointment for
this reason. Sloane accepted, the appointment effec-
tive as of September 7, 1929, and, with Charles R.
Barnard and Emerson J. Marks, had the honor of
organizing this Court. In his public statement Gov-
ernor Young spoke of Sloane as "widely known as
one of the ablest and most experienced justices of
California."2 He reviewed his record briefly, which
amply confirmed what he had said.

Sloane was holding Court at Fresno in April,
1930, when he was suddenly taken seriously ill. He
was rushed to San Francisco where he underwent
an operation, which proved successful. He was appar-
ently on the way to recovery, when he suffered a 59
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Sloane's Family
Hazel Hortense (Mrs. George Harper), Sloane,

Harrison O., Mrs. Sloane, Paul E.

stroke from which he never recovered. He died at
the Dante Sanitarium in San Francisco on April 21,
1930. He was seventy-five and a half years old.

He left his wife and three children, Harrison G.,
mentioned above, Paul E. and Hazel Hortense
(Mrs. George Harper). Both of his sons had fol-
lowed in his professional footsteps, Harrison G.
practicing at San Diego and Paul E. in San Fran-
cisco.

His remains were cremated and the ashes scat-
tered over his ranch in San Diego County.

Sloane left an estate valued at some thirty or
forty thousand dollars, exclusive of any insurance he
might have carried. Most of his property had been
transferred before his death to his family, including
the widow of his brother John and the latter's
daughter, to whom he bequeathed a monthly sum
for life.

Sloane was a man about five feet, ten or eleven
inches tall, weighing about one hundred and seventy-
five pounds. His hair was brown and his eyes hazel-
brown. He had a somewhat thin appearance. He was
never robust. In his young manhood he had been
seriously threatened with the same affliction that
took his brother John to an early grave. He had not
been unmindful of the importance of health in win-
ning success, and had exercised considerable care to
preserve and improve it. This played a part in his
interest in ranching, and there can be no doubt of
the beneficial results that came from such agricul-

tural activities as he was permitted to engage in. Of
all his material possessions his ranch probably held
the first place in his affections.

At the memorial exercises in his honor in the
Superior Court in San Diego, the tributes were given
by those who knew him best. The tributes were not
unlike those which have been given before as the
men who have been the justices of the Supreme
Court have passed away. They constitute a cata-
logue of human virtues. There can be no question
about the sincerity and truth with which they were
uttered. Sloane was greatly beloved for his geniality.
He had no difficulty in getting along with people,
even if he could not agree with them. He was uni-
versally trusted. His life is a vindication of what
common sense, the common virtues, study, and avail-
ing oneself of the opportunities at hand, may do for
one. His stature became such that responsibility
sought him more than he did it.

FOOTNOTES

1. The San Francisco Bar Association gave Sloane a strong
endorsement at this time and published an open letter which
was signed by the leading lawyers of the community. The
closing paragraph of this letter ran:

"Because of his judicial experience, known ability, and high
character, we heartily endorse his candidacy to fill the late
Justice Melvin's unexpired term, and in the public interest
we recommend that he be elected."

Ordinarily the list of signers would be omitted, but, con-
stituting legal leadership to the degree it does, it is set out
as interesting professional history.

Sullivan, Jeremiah F.
Deering, Frank P.
Madison, Frank D.
Humphrey, W. H.
Kirk, Joseph
Thomas, William
Langhorne, James P.
Wheeler, Charles S.
How, Jared
Bosley, William B.
Sullivan, Matt I.
Haven, Thomas E.
Sutro, Alfred
Long, Percy V.
Heggerty, Charles J.
Jordan, William H.
Hodghead, Beverly L.
Partridge, John S.
Neylan, John F.
Towne, Percy E.
Keesling, Francis V.
Oliver, James M.
Ehrman, Sidney M.
Brandenstein, H. V.
Hickey, Thomas W.
Goodfellow, Hugh

Sloss, M. C.
Slack, Charles W.
Gregory, Warren
Cushing, O. K.
Heller, E. S.
Morrison, A. F.
Brobeck, W. I.
Dunne, P. F.
McEnerney, Garret W.
McNab, Gavin
Pillsbury, E. S.
Knight, Samuel
Wilson, M. S.
Barrett, John I.
Mastick, George H.
Humphrey, William L. F.
Orrick, W. H.
Kuhl, Max J.
Moore, Stanley
Cullinan, Eustace
Lillick, Ira S.
Whiting, Randolph V.
Lucas, H. C.
Mannon, J. M., Jr.
Tobin, Cyril R.
Coogan, T. C.

San Francisco Examiner, Aug. 15,1920,6.
2. San Francisco Chronicle, September 7,1929.



CHARLES A. SHURTLEFF
Fifty-Eighth Justice, July 1921 — December 20, 1922

Charles A. Shurtleff

hile Charles Allerton Shurtleff was not
one of California's original pioneers, his
early life was closely enough connected
with the early days of the state to give

it a pioneer aspect. Dr. Benjamin Shurtleff, his
father, a native of Massachusetts and a graduate of
Harvard, left Boston in a schooner that sailed around
the Horn and arrived in San Francisco July 6, 1849.
Though educated for medicine, like a great many
other professional men of that time, Dr. Shurtleff
first tried his hand at mining following this activity
for a short period on the American River. He went
next to Shasta, then known as Reading's Springs,
one of California's early mining towns, where he
made his home for the next quarter of a century.
While it may have been the mineral prospects that
attracted him there,1 Dr. Shurtleff soon concluded
that he could do best to follow his professional train-
ing, so he took up the practice of Medicine and set
up a drug store. He was successful not only in his
profession and business but also took an active

part in community affairs from the start. As was the
case with Field at Marysville, he became the first
alcalde in Shasta. Among those who came before him
as judge was Royal T. Sprague, later a justice and
chief justice of the Supreme Court. The story is
told that Sprague brought with him into Dr. Shurt-
leff's court one day a copy of the statutes of Ohio as
the authority by which he expected to win his case.
The opposing attorney brought with him a copy of
the statutes of the jurisdiction from which he had
come. Alcalde Shurtleff, however, disregarded the
authorities of both the attorneys and laid down the
law as he found it in a copy of the statutes of Massa-
chusetts.2 Dr. Shurtleff, Sprague, and their families
were the best of friends through the years. While
they belonged to opposing political parties, they did
not permit this to come between their warm friend-
ship. They took advantage of this difference to add
to their own merriment and amusement as well as
that of their friends and the entire community.

When Shasta County was organized, Dr. Shurt-
leff was elected the first treasurer. He was offered
the county judgeship but declined. He served as a
County Supervisor for some ten years. He served in
both the Legislature and the Constitutional Con-
vention of 1878-1879. As the years went by, he came
to be one of the best known men in California public
life. Charles Shurtleff's career was like his father's in
that he also had become one of California's best
known citizens.

The story of Dr. Benjamin Shurtleff constitutes
a fitting introduction to his son's career. Charles
Shurtleff carried on where his father left off, and his
life-story would not be complete without prominent
mention of his father's.

Charles Shurtleff was born in Shasta April 4,1857.
The Shasta of his youth is now known as Old Shasta
to distinguish it from the newer community of the
same name located a short distance away. His
mother's maiden name was Anne M. Griffith. Like
her husband, she was a native of Massachusetts.
Both parents were of English stock. Shurtleff spent
his entire boyhood in Shasta and received his ele-
mentary education in the public school there.

Shurtleff's was a happy, joyful childhood. He had
an older brother George C. Shurtleff and a younger
brother Benjamin E. Shurtleff. The Shurtleff home, 61
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as well as the Sprague home, were favorite haunts
for the young people as Shurtleff was growing up,
and the scenes of many festivities.

In 1874, when Shurtleff was about seventeen, the
family moved to Napa, where Dr. Shurtleff became
the doctor in charge of the State Mental Hospital
there. Here Shurtleff entered Napa Collegiate Insti-
tute, pursuing his studies there for five years, gradu-
ating in 1879 with the A.B. degree. The Old Napa
College, as this institution was also called, consoli-
dated with the College of the Pacific in 1896.

Upon completing his general education he decided
to follow the law as a career. When he told Judge
William P. Daingerfield, a good friend of his father's,
of his decision, Daingerfield congratulated him and
added "that success in the law did not depend upon
genius alone, but was achieved by close and con-
stant application".3 This deeply impressed Shurtleff
and influenced his subsequent life.

Shurtleff entered Hastings College of the Law in
the fall of 1879. Here his teacher for many courses
was John Norton Pomeroy. Shurtleff graduated in
1882, receiving the LL. B. degree. This was the
second class to graduate from this institution.
Among his classmates, graduating at the same time,
was Frank M. Angellotti, one of Shurtleff's best
friends through the years that followed.

Shurtleff was admitted to the bar without an
examination, since he was a graduate of Hastings
College. Soon after he procured a clerkship with the
law firm of Estee & Boalt, one of San Francisco's
leading law firms. He appears in the San Francisco
Directory of 1882-83 as a "law student" with this
firm. In 1883 he took up his own practice, setting
up an office at 213 Sansome Street. He continued to
practice alone until 1888 when he became associated
with Waldo M. York and John M. Whitworth. The
association was known as York, Whitworth, & Shurt-
leff. They maintained their offices at 120 Sutter
Street. About 1890 Mr. York dropped out, where-
upon the firm became known as Whitworth & Shurt-
leff. The following year, 1891, Shurtleff became an
Assistant United States District Attorney, with his
offices in the Appraisers' Building. This necessitated
severing his connection with Mr. Whitworth. He
served as Assistant United States District Attorney
until 1893, when he again resumed his own practice.

Once more he practiced alone, with offices in the
Mills Building. In 1895 he joined Mr. Whitworth
again, the association becoming known as Whit-
worth and Shurtleff once more, with offices again
at 120 Sutter Street. This association continued
until 1903, when Mr. Whitworth dropped out, after
which Shurtleff continued in practice alone. In 1907
he moved his offices to 26 Montgomery Street, and
in 1909 to the Foxcroft Building, 68 Post Street,
where he remained until he became a justice of the
Supreme Court in 1921. Shurtleff had lived in San
Francisco from the time he arrived in 1879, as a
student, until 1920, when he took up residence in
Menlo Park, a desirable residential area. In a chat
with Senator Samuel M. Shortridge once he men-
tioned this area as the home of a number of United
States Senators, including Milton S. Latham, Le-
land Stanford, Charles B. Felton, as well as himself.

When Olney was contemplating resigning as a
justice of the Supreme Court he recommended
Shurtleff as a successor. It was a real certificate of
character and ability to be recommended for such
a place by such a man. The suggestion was well
received, and Governor William D. Stephens an-
nounced that he was pleased to appoint Shurtleff
as Olney's successor. The appointment took place as
of July 1, 1921, the date Olney's resignation took
effect. "I feel highly complimented and all the more
honored", remarked Shurtleff at the time, "for the
reason that my selection to fill the vacancy caused
by Judge Olney's resignation came unsolicited on
my part." "It is an honor", he continued, "any one
should feel proud of and I shall endeavor to fulfill
the obligations and duties of the high office to the
best of my ability."* This appointment ran until the
general election the following year.

When Shurtleff took his place on the Court, his
old classmate and friend, Angellotti, was the Chief
Justice, and Shaw, Lawlor, Wilbur, Lennon, Sloane,
and himself were the Associate Justices. Only one
change took place in the Court's personnel during
the year and a half Shurtleff served on the Court.
Angellotti resigned as Chief Justice in November,
1921. Shaw was appointed Chief Justice in his place
and Waste an Associate Justice.

Shurtleff found judicial work to his liking and as
his term was expiring sought election for a regular
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twelve year term. In the San Francisco Chronicle of
June 8, 1922, appeared an announcement stating
that he would "begin a statewide campaign on June
15," which was expected to take him into "all sec-
tions of the State" between then and the time of
the primary election in August. Organizations sprang
up in different parts of the state sponsoring his can-
didacy. Among those in San Francisco was one
headed by Milton T. Farmer and R. W. Barrett. Mr.
Farmer had been graduate manager at the Univer-
sity of California some years before, and Mr. Barrett
at Stanford. The object in choosing these men as
the leaders was to influence as many graduates of
these institutions as possible. It was spoken of in
the press as an interweaving of "politics and college
history."5 Also in San Francisco was formed a spon-
soring woman's committee. Annette Abbott Adams,
Assistant United States District Attorney in the
Wilson administration, was one of the leaders.6

For a season Shurtleff lived a strenuous life and
appeared at many public meetings, making short
speeches. In Sacramento one of his boosters was
Superior Court Judge Peter J. Shields, who pre-
sided at a luncheon comprising "the professional"
men of the city, who "pledged themselves to insure
a large majority" for Shurtleff in that county the
following Tuesday.7

Shurtleff's opponent in the primary was Emmet
Seawell. Seawell received 287,512 votes, while Shurt-
leff received 255,792. Both had run as non-partisans.
Both appeared before the voters in the November
election, at which time Seawell received 347,594
votes against 332,022 received by Shurtleff. Worthy
as Shurtleff's claims to election had been, he had
nevertheless been defeated.

No one had been formally nominated in the
primary for the interim term extending from election
day, November 7, 1922, to January 8, 1923, when
the regular twelve year term would begin. A write-
in campaign was inaugurated in behalf of a number
of lawyers. Of these, Terry W. Ward received 2,691
votes, the highest number cast, electing him for this
short term. It was not determined that Ward had
received the largest vote until December 22. He
therefore held the office of Associate Justice for only
two weeks. Ward holds the record for the shortest
term and being elected with the lowest number of

votes ever cast for any justice. There were 1,044
write-in votes for Shurtleff. Ward, therefore, suc-
ceeded Shurtleff.

Some Shurtleff opinions have become the leading
opinions of the country. Platner v. Vincent, 187 Cal.
443, is incorporated into both Professor Ernest G.
Lorenzen's and Professor Henry H. Humble's case-
books on Conflict of Laws.8 The writer of this sketch
called on Shurtleff in his office in the Chancery Build-
ing a few years before he died. At that time he made
a most interesting statement. Speaking of his work
on the Court, he mentioned that ordinarily it was
not hard for the justices to make up their minds as
to how a case should be decided. The greater diffi-
culty came in finding law that would support and
sustain what they felt should be the ruling. What
lawyer has not sensed the truth of this!

Shurtleff rested for a while after leaving the Court,
but after a few months he opened an office in the
Chancery Building at 564 Market Street, which he
maintained until his death.

As has been the case with a great many of the
men who have been the justices of the Court, Shurt-
leff was public spirited to a high degree. He was
active in the San Francisco Bar Association through
the years and in 1913 served as president. During
the First World War he served on the San Francisco
board that passed on applications of conscientious
objectors. From 1919 to 1922 he was the President
of the San Francisco Legal Aid Society, "an organ-
ization which renders legal assistance and service to
the poor without cost."9 In this capacity he found
opportunity to help young attorneys, who for the
most part represented the Legal Aid Society. Coun-
seling and assisting them is said to have been "his
hobby" while he was connected with this position.10

He also served as one of the State Bar Examiners
from 1919 until he was appointed a justice. From
1921 he was a trustee of Hastings College of the Law,
succeeding Alexander F. Morrison in this position.
He was active in the old State Bar Association,
serving on its executive committee several years, and
in 1926 as the president. He was a member of the
American Law Institute, of the Society of California
Pioneers, having served at one time as president,
and of the Commonwealth Club of San Francisco.
He served as a trustee of the San Francisco Law 63
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Library, and was a trustee of the College of the
Pacific for many years. He was not a member of
many social clubs, but the Family Club was one to
which he belonged.

None of these many positions carried any mon-
etary remunerations. They are evidence of his
disposition to give of his time and energy to projects
that were intended to be helpful to society without
thought of financial reward. His usefulness to the
community was eloquently recognized in 1926 when
the College of the Pacific conferred upon him the
honorary LL.D. "I know of no mark of honor which
this country has to offer that I should value so
highly as this which you have conferred upon me",
said Justice Oliver Wendell Holmes when Yale Uni-
versity conferred this degree on him in 1913.11

Shurtleff experienced the same feelings when he
received this honor from the College of the Pacific.

Shurtleff died at his home in Menlo Park early
in the morning of April 14, 1941. He had been ill
only about a week. The funeral services were con-
ducted at Gray's Chapel on Divisidero Street in San
Francisco, and were under the direction of Reverend
Ralph Smith of Los Altos. The entombment was at
Cypress Lawn Cemetery.

Shurtleff was first married to Miss Ada W. West
of Napa, a daughter of John West, a pioneer of
California, October 14, 1886. She passed away in
1925. He was married the second time to Mrs. Nellie
Valentine Crocker of Seattle in 1927. Their acquain-
tance had run back to the days where they were both
youngsters in Shasta. She died in 1934.

Shurtleff had a rather distinctive appearance in
his later years. He had a round head covered with a
mat of rather unruly white hair which he brushed
severely flat to his head. His face was round too.

His eyes were a clear blue. He wore a mustache
which, like his hair, was white, and which he kept
evenly cropped. He did not look as old as he was but
had a youthful look despite his gray hair and mus-
tache. He often, if not always, wore a bow tie, which
gave him a look of jauntiness and added to his youth-
ful appearance. In stature he was large and heavy
set. He was a little under six feet in height and
weighed two hundred pounds or more. He moved
slowly and with some heaviness. His voice was pleas-
ant and clear, well-suited to conversation. He spoke
with the same deliberateness with which he moved.
It would be hard to think of him as excited, or speak-
ing without due deliberation.

He was friendly and approachable while dignified.

In politics he was always a Republican; in religion
a Presbyterian.

While he worked with a great number of men and
women through the years, he nevertheless was a lone
wolf, to a degree at least in respect to his practice,
having practiced more alone than in association
with others.

FOOTNOTES

1. T. J. Vivian and D. J. Waldron, Biographical Sketches
of Delegates to the Constitutional Convention of California,
1878.

2. Interview with Shurtleff, 1939.
3. The Bay of San Francisco (The Lewis Publishing Com-

pany, 1892), Vol. 2,176.
4. San Francisco Chronicle, June 5,1922.
5. San Francisco Chronicle, June 17,1922.
6. San Francisco Chronicle, June 30,1922.
7. Saw Francisco Examiner, August 25,1922.
8. Humble, Cases on Conflict of Laws, St. Lawrence Uni-

versity, 1923, 342. Lorenzen, Cases on Conflict of Laws, Yale,
1924 (2nd Ed), 521.

9. San Francisco Chronicle, June 8,1922.
10. San Francisco Chronicle, June 5,1922.
11. Oliver Wendell Holmes, Collected Legal Papers, (Har-

court, Brace & Company, 1920) p. 33.
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WILLIAM H. WASTE
Fifty-Ninth Justice, November 14, 1921 — January 1, 1926

Twenty-First Chief Justice, January 1, 1926 — June 6, 1940

William H. Waste
Courtesy Alameda County Law Library

by ROBERT HUISH JOHNSON, SAN FRANCISCO

orn on a farm near Chico, California, on
Halloween, 1868, the son of John Jackson
and Mary Catherine (Mclntosh) Waste,
William Harrison Waste was destined to

be the third native Californian to become Chief
Justice.1 His father, a native of Kentucky, and his
New York State-born mother were pioneer immi-
grants. The father, scouting for his party, rode a
Kentucky thoroughbred all the way to California,
arriving in 1851. He remained at Sutter's Fort for a
short time before settling at Princeton, Colusa
County, where he raised cattle. Later he moved his
family to the farm where Waste was born.

His mother died six weeks after Waste's birth.
Waste's father then married Florence Maria
Helphinstine, and had four children: Harry L.,
John M., Mabel E., and Jesse J. Waste.

In accordance with the deathbed request of his
mother, Waste was taken to live with his uncle John
and aunt Mary Helphinstine in Chico. His "Uncle
Johnnie" was like a father to Waste until the uncle's
death in Los Angeles in 1885. His Aunt Mary lived
with Waste in the family home until her death in
1910, by which time she had seen her foster son
serving as a judge of the Superior Court for five
years.

Waste received his elementary education in the
small one-room school near his Chico home. One
source described it as the proverbial "little red
schoolhouse."2 Waste himself attributed his first
desire for knowledge to the New England school-
mistress, "Aunty Blake", who taught him in ele-
mentary school.3 In 1882, when Waste was about
thirteen, his father died. After a short time Waste
and his foster parents moved to Los Angeles.4 Waste
walked to school from his ranch home in the open
country near Pico and Figueroa Streets.5

Upon completing grammar school,6 Waste entered
the "old" Los Angeles High School, which had some
attributes now normal to universities as many of the
students moved from other towns to attend. This
school was famous for its spirit. The annual alumni
ball, sponsored by the alumni association, organ-
ized the year before Waste moved to Los Angeles,
was one of the biggest social events of the town. In
1887, after Waste's graduation, Los Angeles High
School's football team that beat the local college
teams began to play and beat the University of
Southern California.7

Waste was interested in law at this early date.
When not in class because of split school sessions,
he and his high school friends frequently watched
the proceedings in Los Angeles courtrooms. The boys
had their favorite trial lawyers, much as many boys
today have sports heroes.8

Returning at the age of nineteen to northern
California in September 1887,9 Waste, encouraged
by an influential high school teacher, entered the
University of California at Berkeley, graduating
with the now rare degree of Bachelor of Philosophy
in 1891.10 At this time Waste lived with his Aunt
Mary in a duplex on Durant Avenue." Promptly
entering Hastings College of Law, he graduated with
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an LL.B. degree in the spring of 1894. Shortly there-
after he was admitted to the bar at the age of twenty-
five.

During his seven years of higher education, Waste
had made his home in Berkeley, earning much of
his way working for local newspapers.12 He began
practicing law in Berkeley, later moving his office
to Oakland. His first retainer was a silver dollar
which he promptly spent as he needed the money.
Waste later said he had wished a hundred times he
had kept that first dollar earned as an attorney. In
1896 and 1897 he had a partner, John W. Stetson,
but in 1898 he returned to practicing alone.

The young lawyer engaged immediately in poli-
tics and civic activities. He participated in the
founding of the Berkeley Public Library, becoming
its first president. He assisted in founding the Ep-
worth University Methodist Church, taking an
active part in its leadership for the rest of his life.
The fact that Waste was not a man of short-lived
enthusiasms is borne out by his thirty-seven years'
service as president of the Berkeley Y.M.C.A., which
he also helped found.

Waste was elected an Assemblyman in 1902 and
1904, serving in the thirty-fifth and thirty-sixth
sessions of the Legislature, which enacted one of the
first juvenile court laws in the United States, intro-
duced probation for adult offenders, regulated party
primary elections, prohibited sale of liquor near
public schools, regulated child labor, and passed a
compulsory education law.

After practicing law just over ten years, Waste
was appointed by Gpvernor Pardee to the Superior
Court in Alameda County on April 13, 1905. He
remained on the bench the remaining thirty-five
years of his life, fourteen of them on the Superior
Court.

In January, 1919 he was appointed the Presiding
Justice of the District Court of Appeal, First Dis-
trict, by Governor William D. Stephens, succeeding
Thomas J. Lennon who had been elevated to the
State Supreme Court. His associates on this court
were Frank H. Kerrigan and John E. Richards, both
later becoming Supreme Court Justices.

Nearly three years later when Angellotti resigned
as Chief Justice, Governor Stephens in November,

1921 appointed Shaw Chief Justice, and Waste to
take Shaw's place as an Associate Justice. The other
Associate Justices at that time were Lawlor, Wilbur,
Lennon, Sloane and Shurtleff. Waste served as an
Associate Justice five years under Chief Justices
Shaw, Wilbur and Myers.

In January, 1926, upon the resignation of Myers,
Waste was appointed Chief Justice by his friend of
many years, Governor Friend W. Richardson. His
fourteen years as Chief Justice have been exceeded
in length only by Beatty and Gibson.

Several of Waste's predecessors resigned from the
Court to get in on the higher emoluments of private
practice. Waste apparently had no urge to follow in
this tradition, preferring judicial labors.

Waste believed that the courts should be close to
the people. A Supreme Court clerk said Waste was
easier to talk to than half of the lawyers who came
in the office.13

Waste became a proficient presiding officer. A
fluent speaker with a gift of sensing that which was
appropriate to the occasion, he displayed fine author-
ity whether presiding over the Supreme Court,
wielding the gavel as president of the Commonwealth
Club, or greeting strangers at the door of his church.
He was dignified without any airs. Reference to him
by the friends of the years as "Bill", "Will", or
"Billy", never suggested taking liberties. In his later
years it was not uncommon to see him in sweater and
slacks as he watered the lawn of his Spruce Street
home at the end of the day, and graciously nodded
to the "Hi, Judge" from the paper boy passing on
his bicycle. This characterized Waste's genuine in-
terest in youth. An associate once remarked that
Waste's favorite judicial duty was the admitting of
young men to the practice of law.

Two years after receiving his law degree, Waste
married Mary J. Ewing, of an old Virginia family.
They had two children, William E. and Eugenia
Mclntosh (Mrs. Jean Ward). Mrs. Waste died in
1927.

William E. Waste, a construction executive, has
had a hand in many important construction and
industrial projects, including the building of Boulder
(Hoover) Dam, and supervising a World War II
shipyard in Marin County. He is a retired Executive
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Mary J. Ewing Waste

Vice-President of the Bechtel Corporation in San
Francisco. Like his father, he has engaged in many
fraternal and community service projects. In 1937
Waste, a past-grand commander of California
Knights Templar, installed his son as Commander
of the Berkeley Commandery.

In 1932 Waste married Lucille Miller Scoonover,
a native of Belton, Texas, widow of Frank M. Scoon-
over, a Berkeley businessman. She died February
20, 1941, surviving Waste by only eight months.

Waste moved to Berkeley originally to attend the
University, and he continued to make his home there
for the rest of his life. Through the years he lived
in a number of different homes in different parts of
the city. His last home was 1172 Spruce Street. The
original family home, built in 1887 at 2222 Durant
Avenue, still stands in 1965.

Through the years, also, Waste was a regular
commuter between Berkeley and San Francisco. It

was a common sight to see him on either the red
electric cars of the Southern Pacific or the yellow
ones of the Key Route, both lines connecting at the
Bay's edge in Oakland with ferry boats which car-
ried the passenger across the Bay, until the trains
started using the new Bay Bridge in 1938. He gen-
erally sat alone or by someone he apparently did
not know. As a rule he did no work on the train or
ferry, although his large, brown, leather briefcase
was always along. He often read the morning paper
going to San Francisco. When not so doing, he sat
with his head high as if reflecting or taking in the
view through the car window. On the ferries he
often, if not always, rode in the lower deck, the
smoker, although he never smoked. Here too he was
generally by himself. The genteel passengers often
chose the upper cabins, sun-decks, or restaurant
for privacy, disdaining the steerage-like lower deck
with its plainly-clad workmen, baggage wagons, card
games, etc.

Waste frequently carried work home in a brief-
case. His left shoulder was slightly lower than his
right, as a result of a street car collision in 1895.
There was an illusion as he carried his briefcase with
his left hand that it was heavier than it in fact was.
He once remarked that only by doing his "home-
work" regularly could he keep the court calendar
reasonably clear. A colleague remarked that Waste
wrote more than his share of death-sentence reviews
in order to spare his associates from the unpleasant
judicial duty of affirming such decisions.

Waste was an average sized man—five feet, nine
or ten inches tall, weighing some one hundred and
sixty pounds or so. His hair was dark brown and
eyes blue. While on the lean side, rather than fleshy,
he filled out in his physical proportions through
middle life. During his last years he became notice-
ably thin, and as his hair, and particularly his closely
cropped mustache whitened, he took on a frail
appearance. Waste's lips had a way of setting, when
he was relaxed, that suggested reserve and diffidence
to the point of disdain. This was paradoxical as these
traits seemed wholly absent when he was in action,
whether speaking, presiding, or mixing in social
intercourse. One would suspect he was quite uncon-
scious of the impression people might gather from
the unconscious pinching of his lips. 67



THE CALIFORNIA JUSTICES

Preston Shenk
Supreme Court of California about 1930

Seawell Waste (C.J.) Richards Curtis Langdon

68

On one occasion in 1934, Waste was driving his
automobile on Spruce Street in Berkeley when he
failed to notice a grammar school traffic patrol
sign and drove through without stopping. One of
the patrol boys noted the "4W4" license number,
recognized the driver, and reported to the school
principal that the violator was the Chief Justice of
California. The principal contacted Waste, at whose
request the entire school traffic patrol was assem-
bled. Waste then made an apology, spoke to them
briefly on the sanctity of law (including "minor"
traffic violations), commended them on their vigil-
ance, and observed that no man, not even the Chief
Justice, was above the law.

On Constitution Day (September 17), 1937,
Waste celebrated the fiftieth anniversary of his
arrival in Berkeley by putting in a full day of work
in Court in San Francisco.14

While there was about Waste's personality an air
of friendliness and kindliness, there was also a sug-
gestion of the aristocratic. One suspected that he
was selective to the point of aversion in entertaining
many of the thoughts which occupy the minds of the
rank and file of mankind. One could properly clas-
sify him with the cultured and refined.

Waste had a general interest in higher education
and did much to promote and advance the cause of
educational institutions. He was a member of the
board of trustees of both the College of Pacific and
the Pacific School of Religion. The University of
Southern California awarded him an honorary doc-
tor's degree. He was the first recipient in 1929 of
Berkeley's biennial Benjamin Ide Wheeler Award,
granted to him for "unpaid conscientious service in
civic affairs." As a young assemblyman in 1904, he
had sponsored a bill to provide the first permanent
building for the University of California, California
Hall. Concerts on the University of California Cam-
panile chimes in 1943 were in his memory.

Waste's pride in the University of California and
appreciation of what it had done for him was marked.
One evidence thereof was his collection of pictures
representing student and university life back to the
founding of the University in 1869.15 These he had
made into slides which he showed on a screen.
Accompanying their showing was his narration,
replete with a great deal of university and com-
munity history. This proved interesting to the com-
munity generally, and for a number of years he
showed them frequently. Announcements that he
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was showing these pictures always drew a crowd and
many were so interested that they saw them several
times. While people enjoyed seeing the pictures and
the story they told, they also enjoyed watching
Waste, a man then universally accepted as one at the
very top of his profession. This fact, coupled with his
engaging personality, congenial disposition, and fa-
cility of expression, made these highly pleasant occa-
sions. Among his pictures was one of the first fresh-
man class at the opening of the University in 1869.
They graduated in 1873 and were the first class to
take the full four year course at the University. In
his address to these graduates President Daniel C.
Gilman said in part: "You are twelve in number:
be jurors, sworn to declare the truth as you find it;
be apostles, bearing everywhere the Master's les-
sons."16 This group became known in the history of
the University as the "Twelve Apostles". Among
them was James H. Budd, later Governor of Cali-
fornia. If one remembered nothing else, one was
sure to remember this picture and Waste's com-
ments on it.

Waste's opinions as a Justice of the state Appel-
late Courts have commanded high respect, and
several have been selected by casebook editors to
illustrate legal principals.

Waste's judicial conservatism was a matter of
principle. As an associate justice, he joined in hold-
ing unconstitutional an initiative measure which
had received a two-thirds vote of the electorate,
although he was up for re-election at the primary
election within two months. The rights of an infant
American citizen of Japanese ancestry were upheld.17

His attitude was similar, when, as Chief Justice,
he later considered the Mooney case on writ of
habeas corpus. Public feeling ran high; efforts to
discredit the fairness of the trial court were national
and international in scope. Under Waste's leader-
ship the Court gave careful consideration to the
facts and law. The lengthy but clear opinion largely
disabused the public mind of the charges that a
perversion of justice had taken place.18 Within a
year after the Mooney decision Waste received over
a million votes for re-election, more than twice those
cast for the opposition.19

Waste's conservatism did not blind him to need
for change, and he was aware that the Court he

joined had progressed into a new era while he was
growing up. He had not yet been born when Terry
killed Senator Broderick in a duel, but he was a
college student when Field's body guard shot Terry
to death. His peaceful nature, typified by a gentle,
but strong-spirited, application of rule by principle
and law without violence, and his long tenure on the
bench, were both appropriate to his time and con-
trasted strongly with the extremes of pioneer jus-
tice which still existed at the time of his birth. It
was during Waste's Chief Justiceship that the Court
members began wearing judicial robes. By the time
the twenty-first Chief Justice took office, the State
had clearly come of age judicially, and the pioneer
era was over.

Waste was well aware of the growth, develop-
ment, and consequent changes that had taken place
on both local and national levels during the rela-
tively brief history of our nation, and of the need
for men of principle to guide the process. In an
address to five thousand Spanish-American War
Veterans in 1935, he recognized that there was an
inherent conflict in the historical development from
the intense individuality of revolutionary America
to the complex interdependence of the modern
United States, and denied that there was any longer
a right in our modem society for "any substitution
of private will for public authority." "We cannot
make men better by making more laws", he ob-
served, and quoted President Coolidge that "there
is no way by which we can substitute the authority
of law for the virtue of man."20

Waste knew how men can become virtuous, and
in his personal life he quietly showed the way. A
thread of service to mankind ran through his con-
scientious devotion to government and the law,
leadership in his church, participation in fraternal
orders, and his long service to various civic groups.

Waste was so ill during the last year of his life,
that he found it extremely difficult to carry his share
of the Court's work. An old heart ailment became
critical on May 23, 1940, and he died at his home
in Berkeley in the late afternoon of June 6. Jus-
tices Gibson, Edmonds, and Carter, and the Clerk
of the Supreme Court, B. Grant Taylor, were honor-
ary pallbearers at the funeral services conducted at
the Scottish Rite Temple in Oakland. Private ser-
vices were held at Mountain View Cemetery in Oak- 69
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land, after which his urn was placed in Sunset
Cemetery near his Berkeley home.

Wilbur, then Senior Judge of the United States
Circuit Court of Appeals, Ninth Circuit, who had
been associated with Waste three years on the Su-
preme Court, later said:

"No just estimate of Judge Waste can be made
without taking into account his frank and devoted'
adherence of the teaching of Jesus Christ and his
acknowledged obligation to follow the Divine Lead-
er as best he could at all times and under all cir-
cumstances. He was determined to win in life, if he
won at all, as an avowed Christian. The public
accepted Judge Waste as a sincere Christian and
registered approval again and again of his Christian
character."21

FOOTNOTES

1. Matt I. Sullivan and Frank M. Angellottl preceded Waste.
2. Oakland Tribune, June 7,1940.
3. Saw Francisco Call-Bulletin, June 6,1940.
4. Most sources do not mention the father's death, stating

simply that the family moved to Los Angeles. Some erroneous
accounts say both parents died.

5. Los Angeles News, October 17, 1940, eulogy by Asst.
Attorney General Everett W. Mattoon.

6. Waste may have attended a public school in Oakland,
California, at some time. Both Waste and Jack London are

listed as former students of one Oakland schoolteacher. San
Francisco News, October 2,1940.

7. Lee Shippey, Los Angeles Times, February 15,1943.
8. San Francisco Call-Bulletin, June 6,1940.
9. Berkeley Daily Gazette, September 16, 1937, noting that

in 1887 Berkeley had no more than 3,000 residents, the Uni-
versity had an enrollment between 300 and 400 students, and
steam trains ran on Shattuck Avenue hourly to connect with
San Francisco boats.

10. The University granted its last Ph. B. degree two years
after Waste's graduation.

11. Hal Johnson, Berkeley Daily Gazette, June 12, 1941.
This source may be pardoned for referring to the aunt as
Waste's "grandmother" since she did serve as a grand
"mother" to him.

12. The Oakland City Directory, 1893, listed him as a re-
porter for the Tribune. He also reported for the San Fran-
cisco Examiner.

13. Saw Francisco Call-Bulletin, June 6,1940.
14. Berkeley Daily Gazette, September 16,1937.
15. Waste also developed an outstanding collection of

photographs on early Berkeley history. Berkeley Daily
Gazette, April 14,1941.

16. Wm. Carey Jones, History of the University of Cali-
fornia, 64.

17. Estate of Yano, May 29, 1922, 188 Cal. 645, 206 Pac. 995,
a Per Curiam decision. Lawlor dissented.

18. In Re Mooney, 10 Cal. 2d 1, 73 P. 2d 554, a Per Curiam
decision, Lawlor again dissenting.

19. Waste was the last Chief Justice to have to stand for
partisan political re-election, the system being changed in
1934 to the present method whereby no opposing names
appear on the ballot. See Vol. 1, page 4.

20. Berkeley Daily Gazette, May 20,1935.
21. San. Francisco Recorder, October 31,1940.
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Terry W. Ward

erry Wilson Ward holds the record for the
shortest period of service on the Supreme
Court of California. His elevation to this
position illustrates what may be accom-

plished by only a handful of enthusiastic friends.
He was also the youngest man to come to the Court
in many years.

Ward was born in Merced, California, September
24, 1885. He was the son of Henry Russell and Eliza
(Scott) Ward and the youngest of a family of eight
children. His father was a lawyer, practicing many
years in Snelling and Merced, and a friend and ad-
mirer of David S. Terry, after whom the subject of
this sketch was named. Ward grew up in Merced
and received his education in the public schools
there, graduating from the Merced High School in
1905. He then worked a year or so in the First
National Bank in Merced. In 1907, he entered
Stanford University law school as a special student,

remaining there some two years, after which he took
the bar examination and was admitted to practice
in 1909.

Upon his admission, he began practice in the
office of James F. Peck in San Francisco and re-
mained a year or two. He then returned to Merced,
where he practiced until early in 1921. At that time
he moved back to San Francisco, and in April of that
year he was appointed a deputy in the office of the
State Corporation Commission. He was at first
assigned to the Los Angeles office where he worked
for about five months. He was then transferred to
Sacramento, where he remained about a year. In
the latter part of 1922, he was assigned to the San
Francisco office. It was while he was living in San
Francisco that he became a candidate for justice of
the Supreme Court.

Charles A. Shurtleff had been appointed a justice
in July, 1921, to serve until the next following elec-
tion, November 7, 1922. He had succeeded Warren
Olney, Jr., who had resigned. Olney had been
appointed in 1919, at the time Sloss had resigned.
Shurtleff was therefore serving out the last part of
the term for which Sloss had originally been elected.

In 1922, Shurtleff became a candidate to succeed
himself for a twelve-year term. His opponent was
Seawell. No man appeared upon the ballot for the
short interim term between the date of the election
and the time the twelve year term would commence
on January 8, 1923. "Write-in" campaigns were
instituted in behalf of a number of candidates,
including Shurtleff. Of these Ward received the
greatest number of votes, namely 2691. The other
write-in candidates received the following numbers
Of votes: H. J. Whelan 2180, Shurtleff 1044, Hugo
D. Newhouse 991, and Edward D. Matson 553.
When it is noted that Wilbur, running unopposed
for chief justice, received in the same election 664,-
594 votes, it will be appreciated what a relatively
few votes it took to elect Ward for this short term.

There was some delay in determining who had
been elected for the short term, and Ward therefore
did not take his place on the Court until December
20. His oath of office was filed December 21, and he
was commissioned the following day. When he took
his place on the Court, Shaw was the Chief Justice, 71
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and the associate justices beside himself were
Wilbur, Lennon, Sloane, Lawlor, and Waste.

Ward wrote no opinions and took part in handing
down only eight decisions in which opinions were
rendered.1

It must have been a little embarrassing to Ward
when execution was levied upon the compensation
accruing to him as a justice in connection with a
small judgment in the Justice of the Peace court
in Burlingame arising from the purchase of some
codes in 1919.2

Upon leaving the Court on January 7, he opened
an office in the Mills Building in San Francisco, asso-
ciating himself with Fred Berry, with whom he re-
mained until about March, 1924. At that time, the
illness which was in due course to cause his death
forced him to quit the practice.

To regain his health, Ward moved to Los Gatos
where he and his wife continued to reside the re-
maining years of his life. At first his health seemed
to improve greatly and it appeared that he was
making headway during the balance of 1924. This
improvement continued through 1925 and 1926. In
May of 1926, accompanied by his wife, whom he
had married in 1916, his mother, and his sister, Mrs.
Lorimer Worden, he made a trip to Europe, visiting
England, France, Switzerland, and Italy. They did
not remain long in any place but traveled as their
fancy dictated. They stayed in Florence about a
month and in Rome a couple of weeks, returning in
November of that year. In October, 1927, he again
went to Europe, visiting France and Switzerland,
but returned in July, 1928, very sick. Ward was
confined to bed continuously from then on and
passed away in Los Gatos June 10, 1929, at the age
of forty-nine. His funeral was held at Gray's in San
Francisco under the direction of Dr. Kirk Guthrie
of the First Presbyterian Church of that city, and
his remains interred at Cypress Lawn Cemetery.

Besides the members of his father's family he left
surviving his wife, Blanche Ahlers Ward. He had
met her in Yosemite where she, her mother, and two
sisters had been vacationing. She was the daughter
of Henry C. and Amelia Lotz Ahlers, residents of
San Francisco for many years. She was the youngest
of a family of three girls and received her education

in the public schools of San Francisco, graduating
from the Girls' High School in the spring of 1907.
She was graduated from the University of California
with the A.B. degree in 1911 and then did graduate
work in English for one year. No children were born
to Ward and his wife.

Ward was a voracious reader and derived much
satisfaction therefrom. During his prolonged illness
he enjoyed most the hours that his wife read to him,
and chose an endless number of good books on a
wide range of subjects.

Ward's name was not mentioned in the press a
great deal, but the few references to him reveal his
love of books. In 1912, he sent a letter to the San
Francisco Call, advocating the establishment of a
branch of the public library "down town" for the
convenience of the many people who otherwise
would be unable to avail themselves of San Fran-
cisco's library facilities. "It seems to me", he wrote,
"that we should have a branch of the public library
down town, so centrally located that a business or
professional man may have access to it. The
libraries we have now are all, as far as I know, situ-
ated at rather distant points, too distant to be of
any use to the man who has a half hour or more
between 5 in the evening and his dinner time. Then,
too, there are many times when one who feels in-
clined to enjoy a good book foregoes the pleasure
because he is too tired to journey out to Hayes
Street or Sacramento Street, where the library is. I
refer to hundreds of people who live in the down
town hotels and apartments. Besides we have walk-
ing our streets every day and night an army of
people who would hail with delight a public library
where they could spend an hour or two before bed-
time . . .

"I think that if your paper would use its influence
it could provide us, who like books better than beer,
with this greatly needed accommodation."3

Who will say his argument does not still have
force? In 1963 a branch of the San Francisco Public
Library was established at 138 Kearney Street. It is
intended as a business branch and closes at 5 p.m.

Ward had a winning and engaging personality. He
could have been termed handsome and had brown
eyes and brown hair that was starting to gray. He
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was below the average in stature, being about five
feet five inches tall and weighing about a hundred
and thirty to thirty-five pounds, although at one
time his weight got up to one hundred and fifty
pounds.

In Merced he wrote a number of articles for the
local papers. At the time of his death, the Merced
Sun wrote editorially: "Terry Ward was bright and
likeable. He had more sense of humor than health
. . . He knew how to write . . . "

In politics, Ward was a Democrat. While making
no great show of religion, he was religious by nature.

While Ward got to the highest judicial tribunal
of California, he nevertheless did not have an oppor-
tunity to influence the jurisprudence of the state
there. A history of the Court, however, would not
be complete without a review of the part that he
did play, although only momentarily. After leaving
the Court, he dropped almost completely out of the
public eye, and his death went unnoticed in the
Court of which he had been a member.

FOOTNOTES

1. See 190 Cal. 233, 252, 257,263,269, 278,286,316.
2. San Francisco Examiner, December 9,1922, p. 17.
3. San Francisco Call, January 18,1912, p. 6.
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rank Henry Kerrigan was bom September
17, 1868, and died February 9, 1935. His
life span did not reach a sixty-eighth birth-
day, but it included 41 consecutive years

in judicial office. Only 13 months of this long period
were spent on the Supreme Court of California.
Kerrigan had no opportunity to become one of the
great figures of that Court.

Kerrigan's judicial reputation rests on his work in
other courts and on personal qualities, among which
was a very high order of judicial temperament. He
was able, to an extent seldom paralleled, to win not
only the respect but also the cordial friendship of his
judicial colleagues and of the lawyers who practiced
before him. Kerrigan was courteous, patient, fair,
and industrious. He had no affectations. His mien
was serious, but he had a good sense of humor and

a keen, but kindly, wit. He exercised these qualities
without detriment to judicial dignity and was
prompt and decisive in his rulings.

Kerrigan had a long and steady progress through
the judicial chairs. He was elected Justice of the
Peace in San Francisco in 1893; Judge of the Su-
perior Court in San Francisco in 1899; Associate
Justice of the District Court of Appeal for the First
Appellate District in 1906; and Associate Justice of
the Supreme Court in 1922. In 1924 he was appoint-
ed by President Coolidge as United States District
Judge for the Northern District of California, and
he continued in that office until his death 11 years
later. Only two men who have been members of the
Supreme Court of California served longer in judicial
offices than Kerrigan. The two are Beatty and Ross,
concerning whom sketches appear in the first volume
of this work.

Kerrigan was the son of Patrick Henry and Eliza-
beth (Donlin) Kerrigan. He was born in Green
Valley, Contra Costa County, and attended public
schools in that vicinity. Coming to San Francisco at
the age of 18, he attended Heald's Business College
and thereafter became a law student in the office of
Edgar F. Preston. He was admitted to the bar
August 5, 1890, after passing examination by the
Supreme Court. He did not attend a university or
law school. His own work and study gave him a good
knowledge and understanding of the law.

Immediately following his admission to the bar,
Kerrigan started practice in San Francisco, with his
office first at 310 Pine Street and afterwards in the
Crocker Building. His election as Justice of the
Peace did not, under then existing law, preclude his
continuing in practice. About the time of his elec-
tion, he moved his law office to the Mills Building.
During 1896 and 1897 he was Presiding Justice of
the San Francisco Justices Court. In 1898 he moved
his law office from the Mills Building to the Claus
Spreckels Building.

In 1899 Kerrigan was a successful candidate for
Judge of the Superior Court and took office early
in 1900. This ended his active practice, in which he
had had a total of about ten years, mostly in com-
bination with his work as Justice of the Peace.

In 1905 Kerrigan married Jessie McNab. Her
family was prominent; her father, James McNab,
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was a brother of two of the best known lawyers of
their day, Gavin and John L. McNab. For many
years these two were not only among the leaders of
the San Francisco trial bar but were also leaders in
politics, with Gavin a Democrat and John L. a
Republican.

The press noted the Kerrigan wedding as an im-
portant social event.2 The couple made their home
on Clay Street near Presidio Avenue. The marriage
was not successful, despite the favorable auspices
under which it began, and despite the birth of a son
and daughter, Stewart and Jane. In 1915 Kerrigan
and his wife separated. In 1918 they were recon-
ciled but the reconciliation did not last, and Mrs.
Kerrigan obtained a divorce in 1920. Amenities were
preserved, and neither husband nor wife made any
public statements. Neither remarried.

Kerrigan's work on the Superior Court did not
involve prominent cases of the kind which serve as
reputation makers. He was well regarded by the
bar, and rightly so, because, as he later demonstrated
in the federal district court, he was a conspicuously
able trial judge. There were several distinguished
men among his colleagues on the Superior Court.
These included two future members of the Supreme
Court of California, M. C. Sloss and William P. Law-
lor. They also included outstanding superior judges,
such as James M. Seawell, Frank J. Murasky, and
Frank H. Dunne.3

The District Court of Appeal was created by con-
stitutional amendment in 1904. The first court for
the First District, San Francisco, consisted of Ralph
C. Harrison as Presiding Justice and J. A. Cooper
and S. P. Hall as Associates. Harrison had been a
Justice of the Supreme Court of California for 12
years and was serving as one of the Supreme Court
Commissioners at the time when the Commissioners
were abolished and the District Court of Appeal
established.

In the election of 1906, Harrison did not stand
for re-election, and Cooper became Presiding Jus-
tice. Hall was re-elected as Associate Justice and
Kerrigan elected to the third place. Kerrigan and
Hall had run on the Republican ticket. Their Demo-
cratic opponents were Maurice T. Dooling, then
Judge of the Superior Court of San Benito County

and later Kerrigan's colleague on the United States
District Court, and Robert Harrison, son of the first
Presiding Justice. The election was very close, with
Hall receiving 51,007 votes, Kerrigan 49,908 and
Dooling 49,102. Harrison, a very youthful candi-
date for high judicial office, received a respectable
28,793 votes.

Kerrigan spent 16 years on the District Court of
Appeal. During much of that time he was senior
judge in point of service, but he never held the
office of Presiding Justice. Thomas J. Lennon suc-
ceeded Cooper as Presiding Justice in 1911; Wil-
liam H. Waste succeeded Lennon in 1919; and John
F. Tyler succeeded Waste in 1921.

The District Court of Appeal in Kerrigan's time
functioned within a more limited scope than it does
today. The cases wherein the Constitution provides
for direct appeals to the District Court of Appeal are
often unimportant except to the parties. It was not
until Chief Justice Gibson's time that the Supreme
Court adopted its present practice of referring most
of its own cases to the District Court of Appeal, a
practice which greatly increased the importance of
the latter court. Statistics of the administrative
office of the California courts show that decisions of
the District Court of Appeal become final in about
ninety-four percent of California appeals today.

The best known cases in which Kerrigan partici-
pated in the District Court of Appeal were People
v. Schmitz (1908) 7 Cal.App. 330, and People v.
Ruef (1910) 14 Cal.App. 576. In both cases Pre-
siding Justice Cooper wrote the opinion, with Hall
and Kerrigan concurring.

These cases arose from the San Francisco graft
prosecutions. The present sketch cannot go into that
subject beyond a short statement to establish the
background of the cases in which Kerrigan took
part. Many books have been written about the graft
prosecutions, and the quantity of newspaper and
magazine articles about them is mountainous.6 A
"definitive" history, however, will not be written for
some time. The remark, that history is a fable upon
which people have agreed, is attributed to Napol-
eon; on controversial subjects, such agreement is
rarely contemporary. This is the case with respect
to the graft prosecutions,7 where innocent men were
undoubtedly wrongly accused, and many scoundrels 75
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undoubtedly escaped. For their escape, the public
laid the principal blame on the appellate courts.

The period from 1902 to 1906 was the most scan-
dalous in San Francisco's history, and nothing like
it can be found anywhere else. In the graft prosecu-
tions, hundreds of indictments were returned against
hundreds of persons. There were four years of court
proceedings which were given continuous publicity
and were attended by expert vituperation in court
and out.8 From all this came only one conviction
that stuck, that of Abraham Ruef. And Ruef's con-
viction, though it may have stood anyway, actually
became final in a manner unique in California legal
history.

Ruef had engineered the election of Schmitz as
Mayor of San Francisco. Schmitz was re-elected
twice and held that office from January, 1902, until
he was convicted of extortion in July, 1907. Ruef
was the notorious political boss of the city and was
interested in making money out of the job. By the
time Schmitz started his third term in January,
1906, the newspapers, which had been working up
to the subject for two years or more, were saturated
with charges of graft, bribery, and official corrup-
tion. The fire and earthquake in April, 1906, took
everybody's effort and attention away from every-
thing else for a time, but rehabilitation had not gone
far when the graft prosecutions got under way.

On November 15, 1906, the grand jury indicted
Schmitz and Ruef for extortion practiced against
several of the city's well known French restaurants.
The prosecution claimed that money ostensibly paid
Ruef as an attorney's fee was in fact extorted for
renewal of the restaurant's liquor licenses, which
the defendants were in a position to grant or block
through their control of the Police Commission, the
licensing body. Both defendants pleaded not guilty,
but Ruef later changed his plea and made a con-
fession. After a tumultuous trial, the jury convicted
Schmitz.

The District Court of Appeal on January 9, 1908,
reversed the conviction (7 Cal.App. 330), stating
numerous grounds for so doing. Among them were
limitations which the trial court had placed on the
cross-examination of Ruef and the court's refusal
to allow the defense to show that Ruef's confession
and testimony had been induced by a promise of

complete immunity, a factor of great importance
with respect to his credability as a witness (7 Cal.
App. 361-364). This point and others made by the
District Court of Appeal were plausible reasons for
reversing the case for a new trial.

The court, however, went further and directed that
the case be dismissed and Schmitz set free on the
ground that the indictment did not state facts show-
ing commission of a crime. The court assigned two
reasons. One was that the crime of extortion, by
statutory definition, was predicated on injury to
property and that a liquor license was a privilege,
not property. The next reason was that any private
citizen could protest the granting of a liquor license
if he wanted to, and that the indictment did not
show that the money was obtained "under color of
official right, as there is no allegation in the indict-
ment that defendant ever held office" (7 Cal.App.
366).

The Supreme Court denied a hearing of the deci-
sion of the District Court of Appeal. The opinion
was per curiam and unanimous. The Supreme Court
upheld the appellate court's action in dismissing
the indictment rather than ordering a new trial. In
so doing it said (7 Cal.App. 374):

We again emphasize the fact that the indictment does not
aver that Schmitz was mayor, or that Ruef was a political
boss, or that either of them had any power, or influence, or
control over the police commissioners, or that they threat-
ened to use such power, influence, or control in preventing
the issuance of a license.

The ensuing storm of protest was the most violent
ever experienced by California courts. The public
and much of the bar could not understand why the
Supreme Court needed to be told who was mayor
of San Francisco. The mayor (not Ruef) was the
appealing defendant in the case before the Court.
The decision was widely denounced as against the
law, shocking to common sense, insulting to public
opinion, protecting crooks, and as "building up
trifling and immaterial technicalities to the height
of mountainous obstacles on the path of justice."9

It is not conceivable that the Schmitz decision
could be rendered by the California Supreme Court
today. There is, however, no basis for questioning
the good faith of the seven justices who unani-
mously rendered that decision in 1908. The legal
validity of the decision had staunch contemporary
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defenders, as well as critics. The justices had no
possible motive to do anything other than apply the
law as they saw it. The rules governing criminal
indictments and criminal trials are to be observed
even though their application may occasionally let
guilty men escape. At this very day, there is high
controversy both in court and out, concerning cur-
rent decisions in the field of criminal law. Are these
sound and just decisions required by our Constitu-
tion? Or, in the contrary view, do they protect
criminals by unjustifiable technicalities and make it
difficult or impossible for law enforcement agencies
to give adequate protection to the law-abiding
public? The controversy is distinctly with us, but
the honesty of opinion on both sides is unquestion-
able.

The ruling as to Schmitz invalidated the extortion
indictment against Ruef and nullified his guilty plea.
Ruef, however, was brought to trial on another of
the many indictments against him. This one charged
bribery of a supervisor to vote for a streetcar fran-
chise needed to develop a large tract of land in the
Sunset District south of Golden Gate Park. The trial
ended with the jury split six to six.

Ruef was brought to a third trial on still another
indictment. This also charged bribery of a super-
visor, but it was in connection with the granting of
an overhead trolley franchise to the United Rail-
roads of San Francisco. On December 10, 1908, the
jury returned a verdict of guilty. The District Court
of Appeal affirmed the judgment (People v. Ruef
[1910] 14 Cal.App. 576). The Court, again with
Presiding Justice Cooper writing the opinion and
Hall and Kerrigan concurring, held that

In our opinion the evidence not only supports the verdict
of the jury, but no other verdict could reasonably be justi-
fied. (14 Cal.App. 589).

The Court found no merit in the many other
points raised by the defense. It justly complained
of the mammoth size of the record and briefs—
twenty-four bound volumes of record and ten vol-
umes of briefs (14 Cal.App. 583). The multitudinous
points of alleged error presented, in the words of
the opinion, a task of examination "such as the law
never contemplated being imposed on an appellate
court" (14 Cal.App. 583). Long records are unavoid-
able in long cases—and the Ruef record has been
surpassed in size many times since—but most courts

today, by rule or practice, require simplification to
the extent possible and limit the length (sometimes
unreasonably) of briefs and argument.

Ruef petitioned the Supreme Court for a hearing.
Four justices signed an order granting the petition,
which normally would have set aside the decision
of the District Court of Appeal and transferred the
case to the Supreme Court for determination. How-
ever, at the time the fourth signature (Beatty's)
was appended to the order, the first signer (Hen-
shaw) was absent from the state. The Supreme
Court held the order ineffective, since effective
action by the Court required the presence in the
state, i.e., within the Court's territorial jurisdiction,
of four concurring justices. Since the time within
which the Supreme Court could act had by now
expired, the decision of the District Court of Appeal
became final, and Ruef's conviction stood (see 14
Cal.App. 621-632). He served some four years and
seven months of his sentence and was then paroled.
This time the technicality had run against the
defendant.

The Schmitz and Ruef cases, despite their color
and interest, were only two of the hundreds of cases
in which Kerrigan participated in the District Court
of Appeal. He carried his full share of the Court's
work and wrote his full share of opinions. He wrote
clearly, simply, and as briefly as the subject matter
permitted. A good example of his style of judicial
writing is Smith v. Macdonald (1918) 37 Cal.App.
503, which Professor Corbin of Yale put into his
Cases on Contracts (1921), page 711, to illustrate
the difference between a moral and a legal obliga-
tion. The case holds that an agreement to pay an
indebtedness, but with provision that the agreement
shall be void if legal action is taken to enforce pay-
ment, creates a moral obligation only and is a valid
covenant not to sue. The opinion takes two pages,
and this is a common Kerrigan length.10

The opinion in Roos v. Loeser (1919) 41
Cal.App. 782 has sometimes been cited to charge
Kerrigan with being a judicial wit. Some rebuttal
should be offered to this charge. As brought out by
William L. Prosser in his book The Judicial Humor-
ist (Little, Brown & Company, 1952), attempted
humor in court opinions or otherwise in the course
of judicial duty is seldom funny and almost always
out of place. 77
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In Roos v. Loeser, the plaintiff's small Pomer-
anian was killed by the defendant's large Airedale.
The appellate court affirmed a verdict for the
plaintiff. Kerrigan's three and a half page opinion
contained vivid passages and some striking phrase-
ology. It still was, however, a straight-forward
decision of the controlling points in the case: (1)
dogs are articles of property; (2) there was suffi-
cient evidence to support the jury's finding that the
defendant was on notice of the Airedale's propensity
to attack other dogs, large and small; and (3) the
plaintiff's right to recover was not cut off by the
fact that the Pomeranian was on the street without
a license, since that fact did not contribute to its
death.

A valid example of Kerrigan wit is the following
incident. For many years John E. Richards was one
of Kerrigan's colleagues on the District Court of
Appeal. He later succeeded Kerrigan on the Su-
preme Court and had Kerrigan's help in getting this
appointment, which evidences the cordial relation-
ship between the two men. Richards, unlike Ker-
rigan, was serious, almost ponderous, in manner.
He was widely read and scholarly, and his intellec-
tual interests included studies concerning the trial
of Christ. He was often asked to speak on this
subject before law school student bodies and church
groups. On one occasion when Richards was away
on such a lecture trip, the Court had a run of urgent
business, and Kerrigan wired Richards:

Stop criticising my decision and come home (signed)
Pontius Pilate.il

In 1922 Kerrigan was elected to the Supreme
Court. The election was state-wide but it was not a
contest between Republican and Democrat, as in
Kerrigan's previous campaigns. Nonpartisan elec-
tion for judicial office had been established as part
of Governor Johnson's reform program several years
before (Cal.Stats. 1911, p. 769; Cal.Stats.Ex.Ses-
sion 1911, p. 66).

Kerrigan's opponent was William A. Sloane, who
had been appointed to the Supreme Court in 1920.
Kerrigan's margin of victory was very close—
347,594 to 332,022—almost as thin as that by which
he had won election to the District Court of Appeal
16 years before. An impartial observer would say
that Sloane deserved re-election. He was the incum-
bent, he had established himself, despite his short

tenure, as one of the best judges on the Supreme
Court, and his judicial experience was as good as
Kerrigan's. But Kerrigan was the better and far
more energetic campaigner.12

Kerrigan took his place on the Supreme Court
January 8, 1923. Wilbur was Chief Justice and
Lawlor, Lennon, Waste, and Seawell were the other
associates. Myers became a justice about a week
later, appointed to the vacancy caused by Wilbur's
elevation to the Chief Justiceship. There were no
changes in this personnel during the little better
than a year in which Kerrigan served.

Kerrigan's first opinion in the Supreme Court
was Martin v. Hildebrand (Jan. 31, 1923) 190 Cal.
369, an unimportant case involving appointment of
appraisers in an attempted execution against a pro-
bate homestead. His last opinion was Garns v.
Halpern (Feb. 14,1924) 193 Cal. 193 written before
his resignation and adopted by the Court after-
wards. It involved an intersection collision. None of
Kerrigan's opinions were of lasting importance, but
some had contemporary interest. Sato v. Hall
(1923) 191 Cal. 510 (no longer law on its main
point) held that a Japanese subject was not entitled
to naturalization, that a purported naturalization
decree was void, and that it could be so adjudged by
a state as well as a federal court. Overland Pub. Co.
v. H. S. Crocker Co. (1924) 193 Cal.109 upheld a
double damage anti-trust complaint under the Cart-
wright Act against the Printers' Board of Trade, the
basis of decision being that the Board had made an
agreement with the printing trade unions whereby
union members would not work for nonmembers of
the Board and that this agreement was illegal. It is
worth mention that Kerrigan dissented only once
during his whole time on the Court (Hulen v. Stuart
[1923] 191 Cal. 562, 572.)

Kerrigan resigned from the Supreme Court of
California on February 8, 1924, to accept appoint-
ment by President Coolidge as United States Dis-
trict Judge for the Northern District of California.
Kerrigan filled the vacancy caused by the death of
William C. Van Fleet, another former justice of the
Supreme Court of California. The appointment was
applauded by the press and the bar. Kerrigan took
his seat on February 10, 1924. His colleagues were
Judge Maurice T. Dooling, whom Kerrigan had so
narrowly defeated for election to the District Court
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of Appeal many years before, and John S. Partridge.
Dooling died later the same year (1924) and was
succeeded by A. F. St. Sure. Partridge died in 1926
and was succeeded by Harold Louderback. Kerrigan,
St. Sure, and Louderback comprised the District
bench until Kerrigan died.

Kerrigan undoubtedly found great satisfaction in
his work on the federal court. He had spent many
years as an appellate justice, but his best talents
were those of a.trial judge. Many of the lawyers
who practiced before him in the federal court are
firmly of the opinion that he was the best all-around
trial judge before whom they ever appeared.

There were fields such as admiralty, bankruptcy,
and problems under federal statutes with which
Kerrigan had not had occasion to deal as a state
judge. In his last years on the federal bench, he dealt
with many problems of great importance arising
from the depression. These involved such things as
receiverships and moratorium statutes and orders
suspending or limiting the enforcement of mortgages
and other liens. Objectives were to keep businesses
going, to protect shrinking employment, and to give
debtors a chance to survive. In these cases Ker-
rigan's conscientious attention was directed toward
attaining a practical result, avoiding litigation if
possible, and thereby avoiding the delay incident to
protracted proceedings and appeals.

National prohibition was in effect during most of
Kerrigan's tenure as a federal judge. The docket
contained 3,000 prohibition cases when he took the
bench, and they were an unhappy part of his juris-
diction. In handling his share of them he avoided,
on the one hand, the severity of a judge (here left
nameless) who fined a college student $500 for
having a pocket flask at a football game; he avoided
on the other hand the policy of another judge (also
left nameless) whose personal disapproval of the
prohibition law was so strong that guilty pleas or
convictions before him were followed by fines of
such sums as 50 cents or $1.25, and this often in
cases where the prosecution was asking for imposi-
tion of the maximum penalty.

Kerrigan frequently wrote opinions in cases which
he tried without a jury, but rarely submitted them
for publication in the overburdened law reports. One

opinion which he did submit was in George A. Moore
& Co. v. Eagle Star & British Dominions Ins. Co.
(1925) 5 F.2d 358, one of his first admiralty cases.
His decision was affirmed by the Circuit Court of
Appeals (1925) 9 F.2d 296.

Kerrigan died of a heart attack in San Francisco
February 9, 1935. He had been a federal judge
eleven years to the day. His death was unexpected
since apparently no one but himself knew that he
had been in failing health. There was an outpour-
ing of tributes from many sources. All local courts
adjourned in his memory. All San Francisco news-
papers and many papers elsewhere printed highly
complimentary accounts of his life.13 He was buried
in Cypress Lawn Cemetery, San Francisco, after
services at Grace Cathedral.

Kerrigan was about 5 feet, 8 inches tall, and
weighed about 150 pounds. His carriage was erect.
His general mien was serious, but he was always
friendly and approachable. He belonged to several
fraternal orders, to the Olympic Club, where he
lived at times, and to the Pacific-Union Club. He
was a lifelong Republican, not inept in the art of
practical politics. He never lost an election, but in
two cases, as previously mentioned, his margin of
victory was very small.

His modest estate, representing accumulations
from a never-large judicial salary, went to his chil-
dren and to his sister. He bequeathed his law library
to Helen MacGregor, his law secretary during most
of his tenure as federal judge.14 By his life and work,
Judge Kerrigan wrote a worthy chapter in Cali-
fornia history which should not be forgotten.15

FOOTNOTES

1. Here again the sequence is arbitrary, since Kerrigan and
Emmet Seawell came to the Court on the same date.

2. The San Francisco Bulletin of November 29,1905, carried
pictures of the bride and groom and announced that the wed-
ding was to be held the next evening (November 30) in "the
handsome residence on Broadway" of the bride's father. The
article stated that several hundred guests were expected to
attend the reception.

3. An oral opinion by Judge Seawell is printed in 6 Cal.L.
Rev. 449 as "a good illustration of his judicial manner." Sea-
well was regarded in his day as one of California's best trial
judges, and the same can be rightly said of Dunne and
Murasky.

4. Regarding the nature of the work of the Commissioners,
see Introduction to the present work, Vol. I, p. 4. 79
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5. Harrison later established a high reputation through
his many years as Chief Deputy and Chief Assistant to
Attorney Generals Webb and Warren and his many years on
the faculty of Hastings College of the Law.

6. Lately Thomas, A Debonair Scoundrel, [the title refers
to Ruef], (Holt, Rinehart and Winston; New York, 1962) con-
tains a lengthy bibliography (pp. 405-411).

7. The foreword to A Debonair Scoundrel says: "The
author cannot pretend that [this book] is the whole story,
for that would fill a library; nor is it the only story, because
each of the embattled partisans had a separate account, few
of which agreed."

8. See A Debonair Scoundrel, pp. 390, et seq. See also
sketch of Chief Justice Beatty in Volume I of the present
work, pp. 165-166.

9. The quotation is from the San Francisco Call, Novem-
ber 2,1908.

10. Other Kerrigan opinions appearing in law school case
books are Waratah Oil Co. v. Reward Oil Co. (1914) 23 Cal.
App. 638, Boke's Cases on Equity (1915), p. 680; Mill Valley v.
National Surety Co. (1919) 41 Cal. App. 540, Areat's Cases on
Suretyship (1926), p. 319.

11. The Recorder of March 6, 1935, is the authority for this
incident.

12. The San Francisco Examiner of January 22,1924, spoke
of Kerrigan as "an astute campaigner, and friendly with all
classes."

13. The Son. Francisco Recorder of February 11 and Febru-
ary 13, 1935, printed some of the memorial tributes to Judge
Kerrigan given by civic leaders and outstanding members of
bench and bar. Those quoted included Chief Justice Waste
for the California Supreme Court, Judge Wilbur for the Cir-
cuit Court of Appeals, and Judge St. Sure, Kerrigan's col-
league, for the District Court.

14. Miss MacGregor, an honor graduate of Boalt Hall, has
made her own mark in law and public service. Besides her
work with Judge Kerrigan, she practiced law in Oakland,
served as Assistant District Attorney for Alameda County,
as secretary to Earl Warren during his governorship, and on
several state boards and commissions. Her predecessor with
Judge Kerrigan was David E. Snodgrass, later dean for many
years of Hastings College of the Law.

15. The closest thing to a Kerrigan biography, so far as is
known to the author of this sketch, is in the extensive
memorial articles in the press following his death. For clip-
pings of these articles, only a few of which are here cited,
and for similar material used herein, the author is indebted
to J. Edward Johnson.
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Emmet Seawell

hile Emmet SeawelTs life's work on all
levels touched the fortunes and interests
of many people in an important way, he
nevertheless did not find it necessary to

stray far from the area of his birth to do most of it.
He found his educational opportunities, which were
fair, at home. In this respect, his life demonstrates,
as it has been demonstrated a number of times in
the lives of the Justices, that while going to the
centers of learning has its advantages, it is not indis-
pensable for the highest professional success.

SeawelPs early life, also like that of a number of
the Justices, included a number of years at the
printer's trade. While thus occupied, he gained some
experience in journalism. By far the greater part of
his mature life was spent on the bench; private
practice represents only a small part of it.

Emmet Seawell was born on a farm near Yount-
ville in Napa County, California, on April 5, 1862,

the youngest of William Neely and Sara Ann (Rick-
man) SeawelTs eleven children. Seawell's parents
came to California in 1850. Their background was
Tennessee and Missouri.2 While still a boy, Sea-
well's family moved to Santa Rosa. He received his
elementary education in Yountville and Santa
Rosa.3 At fifteen he left school, and he then became
apprenticed to a printer in Santa Rosa, where he
remained the next three years. It was at this time
that he gained his experience in newspaper work,
acting for some time as a correspondent for a press
association and a number of papers.4 While thus
engaged, he decided to become a lawyer, whereupon
he entered the Pacific Methodist College in Santa
Rosa to complete his general education preparatory
to studying law. He graduated with the A.B. degree
in 1887.

Upon graduating, Seawell took up the study of
the law in the office of A. B. Ware in Santa Rosa
and was admitted to the bar in 1890, the order of
admission being made by the Supreme Court in
Sacramento.5 While studying law, he had served for
a period as a clerk for the Judiciary Committee of
the California Legislature.

Upon his admission, Seawell took up practice in
Santa Rosa in association with William F. Cowan.
Speaking of this period, he remarked once years
later that they "had an office and some books, but
precious few clients."6 His first case involved a con-
tract wherein Luther Burbank was his principal wit-
ness. Burbank thought highly of Seawell through
the years and was one of his supporters when Sea-
well made his bid for the Supreme Court in 1922.

Seawell was elected District Attorney for Sonoma
County in 1892 and served in this position until
1898, when he again gave all his attention to private
practice. It was also in 1892 that he and Miss Ida
S. Graeter of Santa Rosa were married.

After four years at the bar, he was elected a judge
of the Superior Court in 1902 and served continu-
ously in this position for the next twenty years. Not
only did he take care of the judicial business in
Sonoma County, but he was also called to assist the
courts in other counties with their difficult cases.
He sat as trial judge in two of the graft trials in
San Francisco growing out of the Schmitz-Ruef cor-
ruption. 81
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Seawell was involved in considerable public ser-
vice outside of his duties as a judge. During the
First World War, he was chairman of the Legal
Advisory Board in Sonoma County and also of the
Council of Defense.

Seawell was elected to the Supreme Court in 1922
and was re-elected for a second term in 1934. Only
one in ten thousand men would have tackled the
task of winning election to the Court in 1922 in view
of the situation at that time. Charles A. Shurtleff
had been appointed a justice in 1921 to succeed
Olney and had a record that well entitled him to be
elected for a full twelve-year term. He let it be
known that he wished to succeed himself and under-
took an active campaign. His backing was substan-
tial, and for a while it was more or less taken for
granted that he would encounter no difficulty. It
was Seawell who destroyed Shurtleff's hopes of stay-
ing on the Supreme bench. At the same time,
Kerrigan undertook to take the place that Sloane
was holding on the Court. In the August primary,
Sloane more than held his own against Kerrigan.
However, in the following November election, Ker-
rigan beat him. Seawell beat Shurtleff in both the
primary and general elections. While Seawell, a
Democrat, and Shurtleff, a Republican, had run as
non-partisans, their political affiliations were prob-
ably not disregarded by the voters. Among the
organizations which supported Seawell was one call-
ing itself "The Junior Republicans of California,
Inc.," with state-wide affiliation.7 It was in con-
nection with this election that Luther Burbank
strongly endorsed his fellow Santa Rosan. He de-
clared:

If there is such a thing as earning one's right to promotion,
the life work of Judge Seawell entitles him to the rewards
of service.

He is a humane judge. His work in the juvenile courts has
attracted public attention. His sympathetic words of encour-
agement to the unfortunate have been an inspiration to many
boys and girls who needed encouragement rather than de-
nunciation.

He is one of the men on the bench who understands some-
thing of life's problems, who realizes that we are all human.

He has stood the test of service as a man and as a judge.8

At this point, it might not be amiss to mention a
side-light. One would conclude from SeawelFs suc-
cess that he was as much at home in the department
of politics as he was in matters of a judicial nature.
According to Friend W. Richardson, he was not. The
latter told the writer that while he rated Seawell

with Curtis, Myers, and Thompson in judicial ability,
Seawell nevertheless "knew nothing of politics".
Richardson stated he saw Seawell in Los Angeles
when he was campaigning there in 1922. He spoke of
him as "bewildered". Richardson said he gave him
the names of some persons to see, which Seawell
did. "There are a million people in Los Angeles",
observed Richardson, "but you only need to see
ten or twelve. The rest don't count. Get the leaders
and you've got all of them." It is difficult to under-
stand Richardson's interest in Seawell, particularly
since Richardson was a Republican candidate for
Governor. "A courageous independent judge with a
lot of ability" were Richardson's words when speak-
ing of Seawell.9

When Seawell came to the Court, Wilbur was the
chief justice and the other associate justices were
Lawlor, Lennon, Waste, and Kerrigan. There was
at the time a vacancy among the associate justices
due to the fact that Wilbur, running for chief jus-
tice, had not resigned as an associate justice until
after his election to the chief justiceship. This
vacancy was filled with the appointment of Myers.

As Seawell's term was drawing to a close in 1934,
he announced his candidacy to succeed himself.
There had been no outward complaint of his work
and he seemed to be accepted as an able judge. It
therefore appeared for a time that he would not be
opposed. There were those who felt he was rather
old to be seeking election to a twelve-year term;
he was seventy-one, although there were whisper-
ings that he was eighty. A number of lawyers, in-
cluding leaders of the State Bar, were urging Hartley
Shaw, former Chief Justice Shaw's son and at the
time a judge of the Superior Court in Los Angeles,
to run. At first Judge Shaw decided not to become
a candidate but later changed his mind.

The profession was sharply divided over Seawell
and Hartley Shaw. On the one hand, a number of
men of demonstrated integrity, experience, ability,
and wisdom as Warren Olney, Jr., M. C. Sloss,
former justices; Joseph J. Webb, Thomas C. Ridge-
way, Charles A. Beardsley, and Leonard Slosson,
all former State Bar presidents, and one of them,
Beardsley, later president of the American Bar
Association; M. R. Kirkwood, dean of Stanford Law
School; practicing lawyers Walter Stammer, Robert
Searls, Fred L. Berry, J. F. Shuman, Mathew O.
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Tobriner, and Delger Towbridge, to mention only a
few; Lawrence L. Larrabee and Robert P. Jennings,
both past presidents of the Los Angeles Bar Asso-
ciation; joined in a statement, saying that after a
term of twelve years, Seawell had not "contributed
to the strength, the efficiency and decisiveness which
are pre-eminently required of the highest court of
the state."10 On the other hand, a number of men
of equally proven ability, judgment, and wisdom
like Frank G. Finlayson, also a former justice; Wil-
liam Denman of the United States Circuit Court of
Appeals; Henry E. Monroe and Maurice E. Har-
rison, former presidents of the San Francisco Bar
Association; Earl Warren, then District Attorney
in Alameda County with a nationwide reputation
for efficiency, and later Chief Justice of the United
States; 0. K. McMurray, dean of the School of Juris-
prudence at the University of California; lawyers
like Isidore B. Dockweiler, Sidney M. Ehrman,
Louis Ferrari, John L. McNab, Edwin A. Meserve,
John Francis Neylan, John J. O'Toole; Judges John
F. Pullen, Homer R. Spence, William H. Langdon,
Chief Justice Waste; took a diametrically opposite
view, stressing SeawelPs "keen intellect, strong
physique... £and} unlagging industry,"1Oa with Dean
McMurray, declaring that it would be a "mistake"1Ob

to not re-elect him. In such a situation, it seems
factors other than ability alone were influencing
thinking. What were they? One almost wonders if
the state bar leaders were still resenting the way
Seawell had taken the justiceship from Shurtleff
and wished him to taste some of the same medicine.
And, as will appear hereafter, there were some who
did not like a line of decisions by the higher courts
where Seawell had gone along with the majority and,
in some instances, written the opinions for the Su-
preme Court.

In any event, Seawell donned his fighting clothes.
There was enough about the way the opposition
attacked him to put him in the mood to hit back,
and he expressed himself with candor. On March 1,
1934, he issued a statement reading in part:

A brief statement at this time concerning my candidacy to
succeed myself seems necessary in the face of the activity
of groups of lawyers who are pointing to the control of the
judiciary of California.

Judge Hartley Shaw, of the Superior Court of Los Angeles
County, graciously and voluntarily sent me word thru the
Chief Justice of this court that he would not be a candidate
against me for re-election. Ten days thereafter he wrote a
letter to the Chief Justice and requested him to communicate

the information to me that he had changed his mind under
great pressure and that he would be a candidate. The source
of this pressure is evidenced by the published list of those
sponsoring his candidacy. I make no further comment upon
the change of front. Every American has a right to be a
candidate for office.

I call the attention of the members of the bar and the
people of the State to the studied misleading statement with
which his backers are flooding the State, to the effect that
there will be a vacancy on the Supreme Court in August of
this year. This misleading statement is designedly made to
escape self-stultification of their own preaching for the past
ten years to the effect that an incumbent, except for good
cause, should not be opposed for re-election. The real issue
in this contest cannot be camouflaged, as it bears directly
upon the liberties and rights of citizenship. The objectives of
the persons who are now opposing my candidacy, two of whom
are survivors of the old guard of 1922, will be fully exposed
in due time. 11

Judge Shaw's sponsors answered in equally vig-
orous and candid style:

Seemingly it does not occur to Judge Seawell that those
sponsoring Judge Shaw may do so because they believe Judge
Shaw to be much better fitted for the position. The ready
imputation of improper motives to citizens exercising their
rights to support a qualified candidate for public office indi-
cates in itself the type of temper which unfits a man for
judicial position.

Judge Seawell charges us with 'stultification' of our
preaching for the past ten years to the effect that an incum-
bent "except for good cause (italics ours) [sic], should not
be opposed for re-election." We adhere to that doctrine. It
is as sound today as it was 12 years ago when the shoe was
on the other foot, and Judge Seawell, then of the Superior
Court ran against and defeated an incumbent member of the
Supreme Court. Since our motives for favoring Judge Shaw
in preference to the incumbent have been questioned we pro-
ceed to state some of our reasons for our position.

They then went on to set out what has already
been quoted to the effect that in their opinion Sea-
well had not contributed the strength, efficiency,
and decisiveness required of a judge of the highest
court. Judge Shaw they continued had shown that
he had "an exceptional knowledge of the law, and
what is fully as important has the strength of char-
acter and decisiveness of mind," which enabled him
"to decide a case before him not merely properly
but promptly and without vacillation."12

Seawell filed his declaration of candidacy June
15th, 1934. Accompanying it was a long list of
sponsors. The press described the sponsors as
"judges, lawyers, labor leaders, bankers, business
and professional men and women . . . all of state-
wide prominence." That Seawell was not ashamed
of his work is clear from his words:

My record is to be found in the decisions I have written in
the past twelve years. I stand on that record.

I renew the pledge I made to the voters of this State
twelve years ago, to which I have steadfastly adhered. That
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I shall discharge the duties of this office without fear or
favor, in a fair and humane manner, without regard to the
wealth, influence or position of the litigants. I stand for
equal rights for all before the bar of justice.is

Seawell addressed himself vigorously to his cam-
paign, personally visiting the leading communities
of the State. In The Recorder of July 2, 1934, a
notice appeared of a campaign trip extending over
the period of a month in the southern and central
part of the state.

"I have been deeply gratified," he said upon re-
turning to San Francisco, "by the wholesome and
spontaneous support that I have received from all
parts of the State and particularly the support I
have received in the South. In northern California,
lawyers and laymen alike are almost unanimous in
their support of my candidacy. In the south present
indications indicate an overwhelming vote in my
favor. I wish to express to my many friends my sin-
cere appreciation for their efforts in my behalf."

Judge Shaw also did some active campaigning,
which included a week or ten-day trip "through the
north" and "the full length of the San Joaquin
Valley."14 "Strong campaign committees" were
organized throughout the State in his behalf.

Joe G. Sweet, a prominent trial lawyer of San
Francisco, prepared and circulated among the mem-
bers of the medical and dental professions a pam-
phlet discussing a number of opinions by the
Supreme Court and the District Court of Appeal
relating to malpractice on the part of doctors and
dentists. A couple of these opinions had been writ-
ten by Seawell, namely, Ragin v. Zimmerman, 206
Cal. 723, and Bellandi v. Park Sanitarium Associa-
tion, 214 Cal. 972, but the greater part by other
justices. It was Sweet's thesis that the appellate
courts were going to dangerous extremes in holding
doctors and dentists liable, and that insurers were
becoming more and more concerned in underwrit-
ing them.

Seawell's sponsors did not let this attack go by
unnoticed. "No judge of the Supreme Court", they
set out in part, "ever put into effect any decision
not concurred in by a majority of the Court..." A
number of the Supreme Court decisions reviewed
by Mr. Sweet had been by a unanimous court where-
in Seawell had merely concurred. "Does Mr. Sweet",
they continued, "assume and does he desire the

Justice Emmet Seaivell administering the Oath of Office to
Governor Culbert L. Olson, January 2, 19S9

Courtesy San Francisco Examiner, January 3,1939

readers of his pamphlet to understand that the can-
didate whom he favors as against Justice Seawell
will, if elected, decide cases other than on the settled
principles of law which Justice Seawell has fol-
lowed?"15

The voters decided overwhelmingly in favor of
Seawell, who received 774,318 votes in the August
primary against 398,260 received by Judge Shaw,
and 242,313 by Leo Gallagher. Thus Seawell was
elected in the primary, and this eliminated the need
of his running in the November election.

Seawell had served five years of his second twelve-
year term when death ended his career. In the
middle of the afternoon of July 7,1939, while sitting
with his associates on the Court in San Francisco,
he quietly left the Court and walked into his cham-
bers and called for the Court and his personal secre-
taries,16 complaining of a pain in the area of the
heart. "I am not feeling well. Please call my son."17

He thereupon lay down on a couch and almost im-
mediately lost consciousness. The physicians were
unable to revive him, and he died soon thereafter
of coronary thrombosis. The Court was advised of
his death, whereupon it took a short recess. Soon
the Justices returned to the bench, "visibly
shaken".18 The Chief Justice announced that Seawell
had entered "the sleep of death." The Court ad-
journed until July 17 in Seawell's honor. Many other
courts also adjourned. The flag was flown at half-
mast over the State Building in San Francisco.
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SeawelPs death was a particularly severe blow to
Chief Justice Waste. He had not been on the Court
during the day until two-thirty due to several days'
illness. As the senior justice, Seawell had presided
during the morning and in the afternoon until Waste
had come. After Waste's arrival, Seawell had taken
his regular place next to the Chief Justice.

While it was said Seawell had passed away "pre-
cisely as he had wished to die",19 it may be certain
he had never surmised it would take place under
the circumstances which it did. At the testimonial
luncheon given by the Lawyers Club in Los Angeles
in 1942 in honor of B. Grant Taylor after thirty-two
years of service as Clerk of the Supreme Court, one
of the saddest experiences of that period he men-
tioned was the death of Seawell. Observed the San
Francisco News in an editorial entitled "Farewell to
Life":

"To Justice Emmet Seawell was given at the age
of 77 a passing with his robes of work on, such as all
we mortals might desire at the end of our days .. .

We talk much of leisure in old age. But in a society
of perfectly balanced social justice and distribution
of life's good things, our aged citizens probably
would ask nothing finer than the boon that came
to Justice Seawell, as Robert Service might rephrase
it, 'death in my boots maybe, working, working

' "20

Seawell left surviving him his wife, his son,
Emmet James, and his daughter, Elizabeth (Mrs.
Reginald M. Farran). The funeral services were un-
der the direction of the Scottish Rite bodies at their
Temple in Oakland, with a graveside service con-
ducted by the Grand Parlor of Native Sons. Justice
Curtis of the Court gave the eulogy at the Scottish
Rite service. Reverend Ralph Marshall Davis of the
First Presbyterian Church in Oakland was the par-
ticipating minister in all the services. The services
were largely attended, reminding one of the large
attendance at Melvin's funeral, also in a Masonic
facility in Oakland. There were more than two hun-
dred automobiles21 in the funeral procession to
Mountain View Cemetery where his remains were
interred. The active pall bearers were close personal
friends. There were a great many honorary pall
bearers, including the Governor of the state and the
members of the Supreme Court. It may be men-

Ida S. Graeter Seawell

tioned that Shurtleff was one of them. It serves as
a noble commentary in behalf of the finer qualities
of mankind that a mere man by his works could
excite the sentiments of respect, admiration, and
affection which Seawell's life did on such a wide
scale.

Seawell was a fine appearing man about five feet,
ten inches tall and weighing around a hundred and
eignty-five pounds. He was stocky in build. In his
younger days his hair was black, but at the time of
his death it was iron gray. He always kept his mus-
tache, which he had worn from younger days, closely
cropped. He had a distinguished, almost strikingly
distinguished appearance.

The writer saw Seawell on a streetcar on Market
Street going towards the Ferry in San Francisco on
August 31, 1936. He was wearing a purple-blue soft
material suit, black-banded light-gray hat pulled
down until it pushed his ears out as though he had
been out in a hard wind, horn-rimmed glasses, white 85
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shirt, light gray tie with small diagonal stripes
through it, gray sox, black low shoes. A heavy-linked
gold watch chain ran from the buttons at the middle
of his vest to the left lower pocket where rested a
good sized watch. In his mouth was a half-smoked
cigar, and in his lap a large brown leather brief case
which appeared fairly full. He presented the appear-
ance of one who had done a solid day's work and was
now heading for the evening respite. The writer saw
him many times in various settings, but one more
occasion stands out, on some spacious gardened
grounds surrounding a large building in Red Bluff
where the Native Sons in the late twenties were hold-
ing a convention. He was leaning against the coun-
ter of a hot dog stand with his half smoked cigar
visiting informally with a number of the rank and
file. He was so easy, listening and putting in a word
here and there that it was delight to watch him.

Seawell belonged to a fairly large number of
organizations, fraternal and otherwise. In addition
to those already mentioned were the Elks, Rotary
Club, Commonwealth Club, and Phi Delta Phi Law
Fraternity; at one time he was grand president of
the Native Sons. In 1931 the College of the Pacific
did him the signal honor of conferring upon him the
honorary LL. D.

While still living in Santa Rosa, Seawell frequently
engaged in fishing. He also got in some deer hunting.
There was a time when there were fine hunting areas
in the vicinity of Geyserville. If they had not met
each other through other means, Seawell and Ker-
rigan could well have done so while hunting deer in
these areas during the prime of their physical life.22

FOOTNOTES
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17. San Francisco Examiner, July 8,1939, p. 1.
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Louis W. Myers

ouis Westcott Myers was born in Lake
Mills (a rural community) some fifty miles
west of Milwaukee, Wisconsin, on Septem-
ber 6, 1872. He was the son of Jesse Hall

Elizabeth Louise (Westcott) Myers. Myers'
father, born in eastern Ohio near the Pennsylvania
line, was by occupation and trade a millwright, that
is a builder of small flour mills of which there was
one in nearly every community in his day. That he
prospered is evident from the fact that when he
retired from this business he bought a farm in Wis-
consin and two in Iowa. Jesse Myers married Eliza-
beth Westcott, born in the upper reaches of the
Hudson River, New York, about 1860 in Wisconsin.
Her father, Samuel Westcott, had moved with his
family to Washington County, Wisconsin, in the
eighteen-forties. It was here Myers' father first met
his wife. They moved to Lake Mills after the Civil
War.

Myers received his elementary and high school
education in the public schools of Lake Mills, gradu-

ating from high school in 1889. Up to that time, he
had felt a desire to become an engineer; his father
greatly wished him to go into the law. Myers had
not decided upon a profession when his father died
as Myers was finishing high school. In his will, his
father made a special bequest of $2000 to Myers,
expressing the hope that his son would go through
the university and its law school. He entered the
University of Wisconsin, majoring in history and
pre-legal studies. In his undergraduate years he was
one of the editors of the Daily Cardinal, served on
the board of the college annual, was president of his
class one year, a member of the Philomathis Literary
Society, manager of football one year, baseball an-
other, and president of his law class one year. He
has spoken of Frederick Jackson Turner as the out-
standing teacher of his undergraduate years. He re-
ceived his B. Litt. degree in 1893, whereupon he
entered the law school of the University. Two years
later, in 1895, he received his LL.B. degree. During
his last year in the law school, beside carrying on his
regular law school work, he clerked for the law firm
of Spooner, Sanborn and Kerr in Madison.

One of his teachers in law school was Burr W.
Jones, author of Jones on Evidence, and later a jus-
tice of the Supreme Court of Wisconsin, who also
carried on a practice in Madison. It had been agreed
between Professor Jones and Myers that the latter
would be a clerk at $25.00 per rnonth in Professor
Jones' office for a year after he graduated from law
school. However, upon graduating, Myers unex-
pectedly received an offer of a position in the office
of Jesse A. and Henry R. Baldwin in Chicago. Upon
discussing the matter, Professor Jones recommend-
ed that he accept the offer because of the broader
experience it would give him and the opportunity it
offered him to become familiar with common law
practice and procedure, which was not in force in
Wisconsin. Accordingly, Myers entered their office
in July, 1895, and was admitted to practice in Illinois
on motion. He remained there until October, 1897.
After two years in Chicago, he concluded that he
would not like to spend his life there and accordingly
resigned and came to California as a tourist in
November. He spent the greater part of the ensuing
year sightseeing in California. In the fall of 1898,
he decided to remain.

When Myers decided to stay in California John
G. Spooner, his Madison employer and a former 87
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United States Senator, wrote a letter to John D.
Bicknell. Bicknell, aged seventy and a former lawyer
in Madison, was a nestor of the bar in Los An-
geles and head of the law firm of Bicknell, Gibson,
(James A.) and Trask (Walter P.). On the strength
of this letter and in view of the fact that Myers had
been admitted in Wisconsin and Illinois, Judge Gib-
son made a motion in the Supreme Court of Cali-
fornia that he be admitted here, which was granted.

Myers thereupon rented a small office, purchased
a small amount of secondhand furniture, and a
secondhand set of California Reports and Statutes,
and hung out his shingle. He had come to Los
Angeles a complete stranger, and it required the
first two years of practice to get his office accounts
out of the red. However, his practice, while it "grew
very slowly" according to his own words, was steady
year by year, and when he was appointed a judge of
the Superior Court by Hiram W. Johnson in 1913,
he accepted at "a very substantial sacrifice."

Myers and Blanche Brown, a native of Saginaw,
Michigan, were married in Los Angeles on Novem-
ber 27, 1901. She was a daughter of John C. and
Alice (Davidson) Brown. The Brown family had
come to California in 1898.

In 1910 Myers became interested in the Progres-
sive movement in California and took an active part
in furthering its progress. His activities therein
accounted for his appointment to the Superior Court
to a great extent.

Friend W. Richardson appointed Myers an asso-
ciate justice of the Supreme Court of California on
January 18, 1923, to take the place of Wilbur who
was made Chief Justice upon the resignation of
Angellotti. When Myers became a member, the other
associate justices were Lennon, Seawell, Kerrigan,
Lawlor, and Waste. Myers was appointed Chief
Justice in February, 1924, when Wilbur resigned to
become Secretary of the Navy. At first Myers was
hesitant to accept the position, feeling that several
members of the Court had a right to consideration
ahead of him. Governor Richardson thought too
highly of Myers to consider anyone else. He spoke
of him as the ablest judge of the Supreme Court as
far back as he could remember. The following
changes took place on the Court during the period
that Myers served: Kerrigan resigned to become a

Federal judge, whereupon Richards was appointed;
Shenk was appointed an associate justice to take
the place of Myers when the latter became Chief
Justice.

Myers was just past fifty when he became Chief
Justice and appeared in the very prime of life. He
was tall and straight, on the spare side, dressed well,
appeared younger than his years, had a fine voice,
spoke with ease and fluency, and looked as if he were
good for an indefinitely long term of service. He was
universally accepted as a man equal to any demand
that might be made upon him. However, after a ser-
vice of only two years as Chief Justice, he resigned.
"My reason for resigning from the Supreme Court
was that I had taken my responsibilities as Chief
Justice too seriously with the result that I became
pretty much worn out and feared I was approaching
a nervous breakdown," are Myers' words. "That
breakdown occurred in fact less than a month after
my resignation and disabled me from work of any
kind throughout the year 1926." Myers' devoted wife
and family physician had seen his health failing and
had done their part to persuade him to leave the
Court. Friend W. Richardson ascribed his resigna-
tion to "sheer disgust" at Lennon's assertiveness,
which he stated was not only offensive to Myers but
made him nervous. Continued ex-Governor Richard-
son: "He went down to Los Angeles and joined
Tuller's firm, and makes four or five times as much
as he would have done on the Court."1

At the end of 1926 or early in 1927, Myers was
invited by H. W. O'Melveny, who had known Myers
for many years, to join the law firm of O'Melveny,
Millikin & Tuller, an offer which he accepted to his
"great satisfaction . . . ever since". This firm later be-
came O'Melveny & Myers, and it is one of the large
and powerful law firms of California and of the whole
country, for that matter.

While Myers was still a member of the Court, the
University of Southern California conferred the
honorary LL.D. upon him in 1925, and on Charter
Day in March, 1926, after he had left the Court, the
University of California did the same. President
Campbell's citation ran: "Able and devoted servant
of the commonwealth; learned in the principles of
law; successful in adjusting strict rules of conduct
to the demands of a complicated and developing
civilization."2
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For many years Myers' work at O'Melveny, Mil-
likin & Tuller related chiefly to briefing and arguing
cases in the appellate courts. A check of this side of
his work at the time of his death showed that his
position had been vindicated in ninety-five percent
of the cases.

Myers' work as a lawyer was not of a nature to
bring him prominently before the public through
press notice. There were times, however, when he
has received prominent mention in connection with
particular cases. In August, 1940 he appeared in the
Supreme Court of California on behalf of William
Kerr, Registrar of Voters in Los Angeles, and others,
in response to an alternate writ of mandate to com-
pel placing on the ballot a Ham-and-Eggs pension
proposal. This was more or less a continuation of a
battle running back to 1938, at which time Myers'
firm, representing the registrars, defeated an attempt
to have this matter go on the ballot.

The Ham and Egg group did not like Myers, of
all men. When he observed in court that "this
is the sort of case which is saturated with fraud, or
forgery, or both," the handful of oldsters listening
to the arguments burst into "smiles and snorts of
derision."3 Let no one suppose that Myers could not
express himself with spirit and sharpness when
"deceit or chicanery or sloppy thinking" was trying
to take over. He was too committed to a frank,
honest, and informed approach to remain silent on
such occasions. The paper, National Ham and Eggs
(Retirement Life Payments Association), quoted
Myers as saying: "It doesn't seem right that any-
body who can scrape together a few dollars to hire
an attorney can compel the attendance of these
important and busy officials." Then it observed:
"This amazing remark was made at the Supreme
Court hearing in San Francisco where the people
were fighting to enforce the Constitutional provisions
of their most effective weapon, the Initiative. The
remark was not made by a messenger boy, nor was
it made by anyone as yet declared incompetent. The
statement came from the lips of Louis W. Myers,
high priced representative for William Kerr,..."

Myers retired from active practice on December
31, 1958, at the age of eighty-five. That he was far
from infirm is evident from the fact that he con-
tinued to come to his office, the same office in which
he had held forth for years, except when he was out

deep-sea fishing, and from the fact that he caught
two large Marlin on his eighty-seventh, and last,
birthday.

In 1940 the Junior Barristers of Los Angeles
sponsored a series of lectures by prominent lawyers
and judges on various problems of the law. Myers
gave a talk on October 9 on "Appellate Procedure."4

Myers along with other leaders of the profession
did not like it when the President of the United
States "dismissed" Jesse Jones as Secretary of Com-
merce and head of the Reconstruction Finance Cor-
poration and appointed Henry A. Wallace in his
place. Myers thought this seemed "to indicate that
in the opinion of the President, service in the Demo-
cratic party is of much greater importance than
service to the country."5

Myers' political independence never found ex-
pression more unequivocally than when he assumed
the chairmanship of a committee for southern Cali-
fornia sponsoring Edmund G. (Pat) Brown, the
Democratic candidate for attorney general in 1946.
Said Myers in part:

Because the Attorney General is a combination of chief
law enforcement and crime prevention officer and quasi-
judicial arbiter of State administrative regularity, and social
welfare activities, the security and well-being of every Cali-
fornia citizen depends on the integrity, fearlessness, and abil-
ity of the man who holds the office. Thus, the Attorney
General is the peoples' lawyer.

District Attorney Edmund G. Brown, by his high profes-
sional standing, his integrity of character, his vigorous
assault on crime and political corruption, and his program of
preventing juvenile delinquency has demonstrated his singular
fitness for the office of Attorney General and I am confident
that he will safeguard the governmental stability and secur-
ity desired by all in this critical postwar period.0

Mrs. Myers died at the Good Samaritan Hospital
in Los Angeles, May 1, 1943. Surviving her were her
husband, her daughter, Alice Elizabeth (Mrs. Clin-
ton La Tourrette) of Beverly Hills, her son, John W.
Myers, and three grandchildren. She had been active
through the years in a number of service organiza-
tions, including the Friday Morning Club, The
Women's City Club, P.T.A., and the Congress of
Mothers. During World War I, she had had charge
of Red Cross and Liberty Bond drives in a number
of precincts.7

For recreation, Myers had always been partial to
trout fishing in the mountains, and in later years to
ocean fishing and boating. He owned a small power
boat, the "Ono" in his last years. He liked to take 89
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friends with him on his sea expeditions. At the time
of the memorial exercises in the Supreme Court it
was mentioned that several of the justices then sit-
ting had had this experience. The years he engaged
in trout fishing he sought out the good places of the
Sierra streams and went as far away as Vancouver.
There is no evidence that Myers was the avid fisher-
man he became before the sickness which incapaci-
tated him for the responsibilities of Chief Justice,
although it is clear his love of nature and the out-of-
doors went back to his boyhood days in Wisconsin.
A partner of thirty-three years mentioned that while
recovering "he traveled to many trout streams all
over the West." Possibly there is a lesson here. Not
that everyone needs to go fishing or hunting, but
something as good seems imperative along with the
grind.

Myers was brought up in the Methodist church
but did not profess to be a churchman. This he said
was not to be construed that he was irreligious but
rather that he felt that there were other ways to
worship than listening to a sermon.

To the question as to which he had enjoyed most,
work on the bench or at the bar, he stated that he
had "loved each of the jobs while he held [them]
. . . the practice of the law, the work of the trial
court and the work of the appellate court, I don't
know yet which I liked best."

Myers' life and accomplishments fit in pretty well
with his philosophy, using his own words, "to try to
do each day's job as well as I can and not worry too
much about the next one." There is no evidence that
he ever had any political aspirations or saw much
occasion for aspiring in this department to attain
his goals. That is not saying he was indifferent to
politics, as is clear from various items mentioned
herein. However, his activities in this line were pri-
marily in the interest of good government as the
occasion called for it in his opinion. While cultivat-
ing literary interests in college, he did not appear
to pursue this interest later in life outside of his
work as a lawyer or judge. He did not address him-
self to any writings for publication.

He made Phi Beta Kappa (awarded after leav-
ing the university). His scholarship has always had
a first mention as attention has been directed to his
personal qualities. When the LL.D. was conferred

upon him by the University of Southern California
it was "In recognition of sound scholarship and
valuable service."

The "Who's Who" type of publications mention
his being a member of Sigma Iota Chi and Phi Delta
Phi fraternities, the Los Angeles City Club, of which
he was president from 1915 to 1918, and the Com-
monwealth Club. He was very active in the Sunset
Club and served as its president at one time. Its
outings was one of the great delights to him. He was
also active in the Lincoln Club.

As a youth, Myers thoroughly prepared himself
for his future career. The rewards of this education-
al preparation carried over in the way he later pre-
pared his cases at the bar and discharged his duties
on the bench, whether as a trial or reviewing judge.
Those who have given attention to his most distinc-
tive qualities have always referred to his scholarship.
Those who saw Myers only from the distance some-
times adjudged him "forbidding". They knew noth-
ing of the human qualities that manifested them-
selves whenever he was not preoccupied with heavy
responsibilities.

This writer heard Myers while Chief Justice give
a talk on the workings of the Supreme Court arid
the part the lawyers and members of the Court play
therein one evening in one of the classrooms of the
old Boalt Hall at the University of California. By
reason of the manner in which he handled himself
and his subject matter, it ranks with as one of the
most interesting discussions on law and lawyers that
this writer has ever heard. There was nothing "for-
bidding" about Myers on this occasion, and the
student listeners were enchanted by his words.

It can easily be understood why Myers became
"the leader very shortly after" a "Conference got
into session," were the lawyers the best from New
York, Boston, Chicago, Houston "or even Phila-
delphia." Qualities of character, personality, and
wisdom came into play no more than hinted at here-
in. These qualities left their impress upon his firm.

Memorial services were held in the Supreme Court
for Myers and Curtis at the same time. Both had
exemplified the best traditions of the profession and
had distinguished themselves. Yet, how very dif-
ferent their family backgrounds had been! Myers
did not know of a single lawyer ever having come
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out of "the Myers' tribe." On his mother's side, only
Sir Thomas Littleton could be mentioned, so far
as his knowledge went, and he was no more than an
ancient tradition. Law was something that Myers
felt as he was growing up that he could live happily
without. Curtis, on the other hand, came from gen-
erations of lawyers, and his choice of a career was a
matter of course, as it was with his son, who to date
has followed closely in the footsteps of his father.
However, Myers and Curtis had one thing in com-
mon : fathers who did their part, even though Myers'
father did not have family tradition to help him out.

Myers died in Los Angeles February 15, 1960, at
the age of eighty-seven; surviving him were his
daughter and son and their families. His ashes were

interred at Forest Lawn. Memorial proceedings were
held in his honor in the Supreme Court in Los
Angeles January 10, 1961, at which time John
O'Melveny, son of H. W. O'Melveny, presented an
excellent review of his life, which has been freely
drawn upon in preparing this sketch.8

FOOTNOTES

1. Writer's interview with Friend W. Richardson in 1939.
2. Letter from Myers to J. Edward Johnson dated August

14,1946.
3. San Francisco Examiner, August 21,1940.
4. Los Angeles News, September 6, October 7, and October

14,1940.
5. The Recorder, August 21,1946.
6. Los Angeles Herald Express, January 23,1945.
7. Los Angeles Times, May 2,1943.
8. 55Cal. 2d909.
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John E. Richards

ohn Evan Richards was a man of much
literary ability and appreciation. Early
California history held for him a first in-
terest, men of genius fascinated him. His

preparation for life in young manhood was method-
ical and solid. Through the years he addressed suf-
ficient of his abilities to the law to make him a
master in the field. Every indication is that he liked
the law; no man was ever happier in judicial work.

Richards' father, also John E. Richards, a native
of Llangallen-on-the-Dee, Wales, went to New York
City at seventeen. There he learned the engraver's
trade and later moved to Oswego, where he was liv-
ing when gold was discovered in California. Upon
hearing the news, he came to California, arriving by
way of the Horn in 1849. He followed mining for
about two years on the north fork of the American
River, but in 1851 he acquired some land in Santa
Clara County and followed agricultural pursuits
thereafter. While not a professional man, he never-

theless was intellectual in his tasks and through the
years acquired much interesting learning. He ac-
quired a fine knowledge of the Spanish language
after he came to California and became very popu-
lar with the native population. He is spoken of as
having been successful socially arid financially and
to have been public spirited to a high degree. He
was only forty-eight when he died. Richards'
mother, Mary Hamilton, was a native of Bally Kelly,
Derby County, near Londonderry, Ireland. Her
forebears had fled from Scotland to North Ireland
when the Covenanters were being persecuted at the
time of the Cloverhouse Persecutions.

Richards was bom in Oak Grove,1 a few miles
south of San Jose, on July 7, 1856. While he was
still a small boy, the family moved to Berryessa, a
few miles northeast of San Jose. In the public
school of that community, he received the rudiments
of his elementary education.

Both his father and mother were pious people,
with much strength of character. An incident or two
will tend to substantiate this. Richards' father was
a strict Methodist. His mother up to the time of her
marriage was a Presbyterian, but after their mar-
riage she also became a Methodist. As a girl and
young lady she had greatly enjoyed dancing and was
gifted in this respect. Many of her girlhood com-
panions had her to thank for the grace and correct-
ness with which they executed the steps and
formations. Upon joining the Methodists she never
danced again, giving her undivided allegiance to this
Church.

When Richards was a boy, the Methodist Church
South chapel in Berryessa was destroyed by fire.
Their Methodist North neighbors invited his mother
to join them until a new chapel could be constructed.
Rather than compromise herself, she took her boy
by the hand, and they walked the several miles to
San Jose in order to worship in their own church.

Richards' father died in 1868, when Richards was
about twelve. After his death Richards' mother
rented her farm and went to Ireland for a visit,
taking Richards with her. They remained in Ireland
about a year.

Richards attended the San Jose High School.
Upon graduating he entered what was then known
as the University of the Pacific, at that time located
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in San Jose. The name of this institution was later
changed to College of the Pacific, but has since been
changed to University of the Pacific again, with its
headquarters now in Stockton. To help defray his
expenses he worked in the harvest fields, and so that
he might have as much as possible to show for his
labors, he returned home when he could work it on
the freight cars. Richards played baseball in high
school and college and became a skillful player. He
became a favorite with the fans and was known as
"The Wild Irishman." His team competed success-
fully with some of the best teams in the Santa Clara
Valley, including Santa Clara College. His love of
baseball remained with him through the years.

Richards graduated from the University of the
Pacific with a B.A. degree in the spring of 1877,
and in the fall of that same year entered the law
school of the University of Michigan, where he re-
mained until the spring of 1879, when he graduated
with an LL.B. degree. He was immediately admitted

Mary Wallace Richards

to the bar in Michigan. He returned to California
soon thereafter, where he was also admitted to the
bar, and at once commenced practice, becoming
associated with S. F. Lieb, maintaining offices in
San Jose and San Francisco. About two years later
Richards opened his own office in San Jose.

During his first years at the bar he taught history,
political science, and kindred subjects in the morn-
ings at the University of the Pacific, took care of his
law business in the afternoons, and wrote newspaper
articles and editorials for the San Jose newspapers,
principally the San Jose Mercury, in the evenings.2

He also became attorney for the Mercury, and an
expert in the field of libel.

Richards married Mary Wallace in San Jose on
November 23, 1881. She was a daughter of John T.
and Mary Percy Wallace. Her father came from
Belfast to New Orleans as a boy of twelve, and
from there to California. Her mother was born in
Australia and arrived here on St. Patrick's Day,
1850. While Richards and his future wife attended
the San Jose High School at the same time, their
acquaintance there was only casual. He was a class
or two ahead of her. Years later he told her how he
had picked her to be his wife at that time. They
were supremely happy all their married life. Rich-
ards not only made it his business to make her
happy, but he also saw to it that the needs of her
widowed mother's family should be provided for.
His goodness to them alone is sufficient proof of his
absolute unselfishness.

Richards practiced law some twenty-eight years
and became recognized as a learned and skillful
lawyer. Edward F. Treadwell, a distinguished lawyer
of San Francisco, in his biography of Henry Miller
entitled The Cattle King mentions how effectively
Richards and Samuel M. Shortridge complemented
each other in a libel action in Kern County in which
the San Francisco Call was successfully defended by
Richards and Shortridge.3

On September 6, 1907, Richards was appointed
a judge of the Superior Court of Santa Clara County
to take the place of Augustus L. Rhodes. This ven-
erable jurist was very happy with the choice of his
successor, who for years had been a great favorite
with him. Here began Richards' judicial career that
was to end only with his death twenty-five years 93
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later. While serving as a superior court judge, he
was at times called to San Francisco to help relieve
the congested calendar there. On one of these occa-
sions he disposed of some eighty-three cases in a
single month. This won for him the applause of the
profession and the public, and brought his name
favorably before Governor Hiram W. Johnson, who
on October 1, 1913, appointed him a justice of the
District Court of Appeal for the First District, to
succeed S. P. Hall who had died. The appointment
proved popular with the profession, and on April 30,
1914, the California Bar Association, while holding
their annual convention in San Jose, honored him
at a banquet at Hotel Vendome. Over two hundred
lawyers and judges attended. Speeches and testi-
monials were delivered by a number of prominent
men, including Justices Thomas J. Lennon4 and
Frank H. Kerrigan of the court to which Richards
had been appointed. Chief Justice Beatty, unable to
be present, sent a complimentary letter, which was
read. Richards was greatly touched by this manifes-
tation of esteem and found it difficult to speak when
called upon. He reviewed briefly his interesting ca-
reer in and about San Jose and observed that the
thought of his predecessor's achievements would
always keep him humble.

Richards encountered some stiff competition when
his name came before the voters in the primary
election of 1914. His opponents spent considerable
money furthering their candidacies, taxing Richards'
resources, which were not great, to the limit. After
his cards had been distributed over San Francisco,
Kerrigan, who understood politics, came to Richards
one day and asked him if he knew what "they" were
saying. "Well they are saying the E in your name
stands for EVANGELINE!!!" At once, despite
the expense, the cards were gathered up, and new
ones were printed and distributed, setting out in
full his middle name. In the hotly contested primary
campaign, Frederick S. Stratton, backed by men
like W. W. Morrow, led with 72,058 votes, while
Richards received 69,027 votes, and Bradley V. Sar-
gent, the other candidate, 60,719. In the November
election that followed Richards received 145,409
votes and Stratton 124,652.

While serving as a justice of the District Court of
Appeal, Richards also served on several occasions
as a justice pro tem on the Supreme Court. He

JUDGE JOHN E. RICHARDS
Copy of campaign postcard sent out by Richards when he ran

for the District Court of Appeal in 1914.

served on the District Court of Appeal until Febru-
ary 11, 1924, when he was appointed a justice of
the Supreme Court of California to take the place
of Kerrigan who had preceded him to that court,
and who had now been appointed United States
District Judge for the Northern District of Cali-
fornia. Richards came before the voters in the elec-
tion of November 4, 1925, but this time he was
without opposition and received 702,007 votes. This
was for Kerrigan's unexpired term. When he came
to this Court, the personnel consisted of Wilbur as
Chief Justice, and Lawlor, Lennon, Waste, Myers,
Seawell, and himself. Wilbur resigned on March 19,
1923, whereupon Myers was appointed Chief Jus-
tice in his place, and Shenk an associate justice.
Myers resigned on December 31, 1925, whereupon
Waste was appointed Chief Justice and Curtis an
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associate justice. Governor Richardson offered Rich-
ards the chief justiceship when Myers resigned, but
he did not wish to take it.5 Lawlor died in July, 1926,
whereupon Jeremiah F. Sullivan was appointed in
his place the following November to serve until a
successor could be elected at the November election
of that year. Lennon died in August of that year,
whereupon Finlayson was appointed in October to
take his place until a successor could be elected at
the following election. In this election Langdon was
elected to succeed Sullivan and Preston to succeed
Finlayson. This marks the changes in the Court's
personnel during the period that Richards served.

Richards acquitted himself as a strong and force-
ful appellate judge. His opinions show that he was
at home in many branches of the law. His judicial
labors did not rest heavily on his shoulders. It was
his practice through the years to discuss cases
assigned him with his wife. He did this with a great
deal of enthusiasm. He is represented in the case-
books prepared by leading scholars.

Many honors came to Richards in life. In 1915,
his alma mater, conferred upon him the honorary
degree of Master of Arts, and in 1924, the honorary
LL.D. In 1927 the University of Michigan also con-
ferred the honorary LL.D. upon him. After he re-
ceived this degree in Michigan, he and his wife,
whom he made it a practice to take with him when-
ever he could, went on to Washington, D.C., where he
was the official representative of the Supreme Court
of California at the annual convention of the Amer-
ican Bar Association. The honor and deference
accorded him on this trip was one of the treasured
memories of his remaining years. When introduced
to William Mitchell, Attorney General of the United
States, whom he had not personally met before, the
Attorney General replied, "Judge Richards needs
no introduction to me." This is illustrative of the
treatment he received on every hand.

From Washington they went on to Ireland. Many
of his cousins remembered him from the time he was
there in 1869. An evening was set apart to give him
an opportunity to account for himself and tell of
his work and experiences in California. In the course
of his remarks Richards referred to a certain lawyer
who had argued a case before the Court while he was
a member, doing a great deal of gesticulating, arm-

swinging, perspiring, and drinking of water. As his
speech wore along, Richards told how he had written
on a piece of paper, "Is this a windmill run with
water?" and passed it on to the judge next to him,
who in turn passed it on, and so on, until all the
justices had read it. It did not occur to Richards
how he was laying himself open by this story until,
as his own remarks became somewhat extended, and
he had drunk a good deal of the good Irish butter-
milk on hand, one of his cousins was heard to wonder
if Richards was a windmill run with buttermilk.
While Richards did not let on, he probably did not
exactly relish the comparison. His wife sometimes
impishly reminded him of it.

Governor Richardson stated that his wife and
daughter had remarked to him that Archbishop
Edward J. Hannah and Richards were the two most
cultured men that came to the governor's mansion
during the period he was governor.6

Richards' literary side found its expression in
both prose and poetry. While still at the bar he wrote
"The Early Bench and Bar of San Jose," published
in Shuck's History of the Bench and Bar of Cali-
fornia in 1901. In 1906 he collected what poems he
had written up to that time and printed them under
the title Idylls of Monterey and Other Verses. Only
a few copies were printed, and these he distributed
to his closest friends.7 "The California Poppy,"
however, has found its way into the school books of
California:

Copa de Oro—Cup of Gold!
Cap of the Fairies thy blooms unfold;
Wand of the May wind sets them free;
Smile of the Summer, a son to thee.

II
Copa de Oro—Cup of Gold;
Empress of pastures manifold,
In the Wonderland, by the sunset sea;
From the heart of thy heart, a draught to thee.

Ill
Copa de Oro—Cup of Gold;
Type of the treasured wealth untold,
Of the rich desire and deep unrest,
Of the glorious, garlanded, Golden West.
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Several of his other poems have been published
in various publications. "The Mystic" was read by
Dean Gresham at his funeral as one of Richards'
favorites. It runs thus:

The tide of my fate swells high tonight,
And its billows overpour;

I see their sweep in the lessening light,
And the smile on their foam-flecked features

white,
As I stand and wait by the shore.

I was born in a time when the fateful stars
Conspired in a stormy sky;

When rapturous Venus and mailed Mars,
With their love of loves and their love of wars,

Prevailed o'er my destiny.

I have loved with a love that o'ermastered love;
I have fought with the fiends of Hell;

I have wrestled with angels from heaven above
And roving in regions where seraphs rove,

Dreamed dreams which I may not tell.

I have lived a life of unceasing quest;
I have wandered o'er land and sea;

I have searched and sought with increasing zest
For the soul's desire, for that perfect rest

Which is Nature's mystery.

I have come at last to this soundless shore;
This tide which shall bear me afar,

The boat is waiting to carry me o'er
To a harbor from whence I shall wander no more,

To that rest which is realmed in a star.

These lines remind one somewhat of a stanza
composed by Colonel E. D. Baker, the Old Gray
Eagle, of San Francisco's early day bar, which Rich-
ards liked. Richards quoted it in a sketch he wrote
of Rufus A. Lockwood, whom he styled "The
Mystery Man." Richards' lines have a more reassur-
ing ending than Baker's:

"I, too, am a wave on a stormy sea;
I, too, am a wonderer driven like thee;
I, too, am seeking a distant land,
To be lost, and gone e'er I reach the strand."8

In writing "The Mystic" Richards drew aside for
a brief moment the curtain of his soul. Through this

and his other poems one gets a revealing glimpse of
the inner man. They show him to have been more
than an artist with words. They confirm the depth
and vastness of his insights and speculations. They
are evidence of experiences going beyond those
which may be noted in the ordinary outward doings
and happenings relating to a man and his life.9

Through the years Richards was a student of the
Bible. He made a particular study of the trial of
Jesus, which he concluded had not been a legal
trial by reason of the many irregularities incident to
it. His views on this subject were published in 1914.
There arose a considerable demand throughout the
state for him to speak on this subject, and when
his work permitted he would slip away and give a
lecture. On one occasion while he was gone the
business of the court became unusually heavy,
whereupon Kerrigan sent him the following wire:
"Stop criticizing my decision and come home. Pon-
tius Pilate."10

Richards completed a sketch on James Lick which
was published in the Mercury in 1888. Through the
years he continued to gather material on this sub-
ject, even after he came to the appellate courts, with
a view of publishing a complete history of this in-
teresting man.

It would be oversight not to mention Richards'
home "The Hilltop" located high on the eastern
hills of San Jose. It was a seven-and-one-half-acre
knoll, on the top of which he built a rustic bungalow.
At the side of the house was an arbor covered with
climbing roses. He said that he selected this hill for
his home while still a boy following the Penetencia
Creek11 from Berryessa into the nearby hills. As his
plans materialized, it became his summer and week-
end home. He planted all of the trees and bushes
himself. Here, annually, for a number of years after
he became a member of the Supreme Court, he and
his wife entertained his associates of the Court and
their wives at a dinner of green peas and new po-
tatoes grown by Richards, which they served in the
arbor.

This spot commands one of the most inspiring
views conceivable. There are other views in the
world as wonderful, but it would be hard to conceive
of one surpassing it in grandeur. From this point
one may see all of the Santa Clara Valley, a portion



JOHN E. RICHARDS
Sixty-Fourth Justice

of the San Francisco Bay, and on a clear day, Mt.
Tamalpais in the distance. As this view lies before
one, it seems almost as if one could reach out and
touch the farms, gardens, and mountain peaks. Here
he loved to come when his duties permitted. One
Christmas their card contained a tinted reproduc-
tion of this little home, with lines put together at
Richards' request by his son Don. Richards had
these words placed on a panel, which he framed, and
had hung at the entrance as part of a dedication
gesture. They not only convey the affection in which
Richards held the little "house upon the hill," but
also the place it held in the hearts of the entire
family:

Within this house upon the hill
A welcome waits for those who need
A quiet spot where they may find
An inspiration for a deed—
A kindly thought, a broader view—
A deeper breath of purer air—
A warmer sun, a fresher dew—
A vision of a world more fair—
A little strengthening for the will
And peace
THE HOUSE UPON THE HILL.

Richards and his wife called their home in San
Jose at 338 South 10th Street, "The Pines." When
Richards became a justice of the District Court of
Appeal and moved to San Francisco, they lived in
hotels and apartments for a time, but later pur-
chased a home there too, which they also greatly
enjoyed.

Richards died at The Hilltop early on the morn-
ing of June 25, 1932, a victim of cancer. His wife
and son Donald were at his bedside. He left sur-
viving him his wife and two sons, John Percy and
Donald W. There had been born to him and his wife
two other sons, Frederick Scott, who died at four
years of age, and Richard Harlow, who passed away
about six months later at the age of two. They came
between John, who was the oldest, and Donald, the
youngest.

The funeral services were held in the Trinity
Episcopal Church in San Jose on June 28,1932, and
were under the direction of Dr. Mark Rifenback and
Dean Wilmer Gresham, rectors respectively of the

church mentioned and Grace Cathedral in San
Francisco. The honorary pallbearers were Governor
Rolph, Chief Justice Waste, Associate Justices Sea-
well, Curtis, Langdon, Preston, and Shenk of the
Supreme Court, Justices Tyler and Spence of the
District Court of Appeal for the First District,
Frank J. Kerrigan, of the United States District
Court, Judges P. F. Gosbey and Robert R. Syer of
the Superior Court of Santa Clara County, and
Garret W. McEnemey and George McNoble. The
active pallbearers were Samuel G. Tompkins, Roy
R. Lieb, David M. Burnett, E. M. Rey, Clarence C.
Coolidge, and Louis O'Neal. Richards' remains were
interred at Oak Hill Cemetery, San Jose, in the lot
where rest the remains of his father, mother, and
the two infant sons mentioned.

Richards and his wife were drawn into the Epis-
copal Church through their sons John and Donald.
As boys they sang in this church in San Jose and
enjoyed their associations there so completely that
their parents joined also.

Richards was a little over the average in size,
being about five feet eleven inches tall or better and
weighing around one hundred eighty pounds. His
eyes were blue, hair fair and slightly curly when
younger but snow white his last years. His face and
head were round, and his facial expression solemn
and serious. There were those who interpreted his
disposition as dour, despite the rollicking side of his
nature. In his clothes he favored dark blue in his
later years, with the coat generally double breasted.
While his voice was not as clear and penetrating as
some, it was nevertheless easy to follow him, both in
ordinary conversation and in his public addresses.

He belonged to a number of fraternal orders, in-
cluding the Masons, Redmen, and Native Sons of the
Golden West. He was a member of Phi Alpha Delta
Law Fraternity, and the Commonwealth Club of
San Francisco. In politics he was a Republican.

In contemplating the character and works of a
man like Richards it is not hard to understand how
the Supreme Court of California has attained the
standing that it has, especially if one takes him as a
fair representative of the men who have served
through the years on this tribunal. This may prop-
erly be done. Richards' work and character were in
keeping with the finest traditions of the Court. 97
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There was nothing small or petty about Richards.
While he had a strong emotional side, he always
kept it under control and did not permit himself to
get unduly disturbed over things. When things near
to his heart went against him, he accepted them
with a resignation and tranquility that were the
admiration and marvel of those who saw it. Though
of sober and serious mien, his personality neverthe-
less radiated warmth and friendliness. He was full
of wit and humor. He was a careful student all his
life and had a mind stored with the world's finest
treasures. At a banquet table it was common for all
within the reach of his voice, one by one, to stop talk-
ing or listening to others, and listen to him.

Following Richards' death, his wife continued to
live at "The Hilltop". Nothing brought her greater
joy than the memories of the days which she spent
with him. To her they were perfect. This fact alone
would be no small tribute to his fine qualities. But
she did not live on alone or forgotten. On the hill
just below lived her son Donald, also a lawyer, and
his wife Bessie May in the beautiful home they had
built after Richards' death. Her son John Percy was
a frequent visitor from San Francisco until his death
in 1938. Mrs. Richards passed away at the home of
her son Donald on December 8, 1943.

FOOTNOTES

1. This district is now called Eden Vale and lies on the San
Jose-Monterey highway.

2. In an interview in 1939 Friend W. Richardson observed
that Richards liked writing so well that he wrote these edi-
torials "for the exercise." Some of these editorials touched
on important public interests and were not without their
influence, as, for instance, those he wrote with regard to pre-
serving the Redwoods.

3. P.269 et seq.
4. Lennon's loyalty through the years to Richards was

marked. He campaigned strenuously for him in Marin County
when Richards ran for the District Court of Appeal.

5. Interview with Governor Richardson at the Manx Hotel,
San Francisco, August 7,1939.

6. Ibid.
7. The writer perused Mrs. Richards' copy first. Later he

used the copy in the San Jose Public Library.
8. The State Bar Journal of the State of California, Novem-

ber, 1938, p. 33.
9. At page 27 of Idylls of Monterey appear these lines from

"The First Rain":
Last night the moody sky burst forth in tears;
Through the wide silence the darkened air,
The long chill drops descended everywhere;
As, on the heart sometimes, fall gloomy fears,
And memories of sorrow-laden years;
But in the morn the world awoke from sleep,
And smiled and whispered, "It is good to weep."

10. The Recorder, March 6,1935, p. 1.
11. So called from the fact that the early fathers of the

Missions Santa Clara and Guadelupe de San Jose met there
periodically to do penance.
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John W. Shenk
As he appeared when he first came to the Supreme Court

hen the lives of as many men as have
been the justices of the Supreme Court
of California are reviewed in a continu-
ous story, one instinctively looks for

something distinctive in reviewing the career of a
particular member. That John W. Shenk was a
Methodist minister's son, lived in a number of com-
munities in different parts of the country in his
youth, for the most part worked his way through
college and law school, was an incipient printer's
devil, did a little pioneer farming, saw active service
in the armed forces of his country (the only justice
to serve in the Spanish American War), wrote
opinions that were affirmed by the Supreme Court
of the United States, was awarded the honorary
LL.D. by a number of leading educational institu-
tions, etc., would not necessarily set him apart as
facts like these apply more or less to many of the
justices.

The most distinctive thing about Shenk is his
long career on the Court, a period of thirty-five years
and nearly four months. This, coupled with his ac-
complishments, give his life a luster of its own.

John Wesley Shenk was born in Shelbourne, Ver-
mont, on February 7, 1875, while his father was
filling a pastorate for his church there. Shenk was
the son of John Wesley and Susannah Cake
(Brooks) Shenk.1 Shenk was the third of their six
children and was of German stock on his father's
side.2 He carried the Jr. in his name until he was
admitted to the bar, and was known as Jack among
his friends and associates. After leaving Vermont,
the family lived in Slingerlands, New York, Seward
and Fremont, Nebraska, and moved to Omaha in
1890, where they continued to reside until 1900,
when the family came to the Imperial Valley of
California. Shenk completed his elementary and
high school education in Omaha, graduating from
high school in 1895. In Omaha Shenk's father edited
and published the Omaha Christian Advocate. It
was helping with this and working as a typesetter
for a paper in Omaha that gave Shenk his experience
at the printer's trade.

Upon completing his high school work, Shenk
entered Wesleyan University in Delaware, Ohio.
With the outbreak of the Spanish American War, in
his sophomore year, he joined the army, became a
member of Company K, 4th Ohio Volunteer In-
fantry, and saw active service in Puerto Rico. The
war over, he returned to college and graduated with
the A.B. degree in 1900. He remained in Ohio the
following summer and earned enough money to
enter the law school at the University of Michigan
that fall.

However, in the spring of that year, Shenk's
parents took a trip to California. Here they fell in
with Major S. W. Ferguson who had entered upon
a project of land and community development, prob-
ably a canal enterprise for bringing water to the land,
in the then unsettled Imperial Valley. The Shenks
were taken there to see for themselves, and, despite
the remoteness, absence of development, heat,
winds, and sand storms, they were impressed. They
sincerely believed this might well be for them "the
Land of Promise" to use Shenk's own words. Each
of his parents filed for 320 acres under the Desert
Land Act, his mother making the first filing and his 99
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father the second. In response to their request,
Shenk took a quick trip to the Imperial Valley before
going on to the University of Michigan with the
result that he also hurried to Los Angeles after a
brief inspection, and filed on 320 acres adjoining the
lands filed upon by his parents. The selections lay
about two and a half miles northwest of Calexico.
Shenk's piece cornered on what he described as
"beautiful Lake Cameron." He then returned to
Ann Arbor and registered as a student in the law
school.

Upon completing his first year in law (law courses
in those days ran only over a period of two years
and he was therefore half through), he took a job as
a house painter at $1.50 a day, plus room and board.
Seeing he would not be able to earn enough at this
to continue in the law school, Shenk decided to re-
turn to California and improve his land. He nego-
tiated the forty miles between the Southern Pacific
Station known as Flowing Wells and his land on a
bicycle, pushing it more over the rutty road than
riding it. While travelling he passed over a flat
smooth area which later became the city of Imperial.

Shenk's father, brother Adolph, and Shenk went
in together and procured an "outfit", that is, mules
and horses (fourteen of them), scrapers, plows,
wagons, etc., necessary in preparing their land for
crops. These were obtained in Los Angeles and
brought to the Imperial Valley at least in part over
the route used by the Gold Rush pioneers in coming
to California over the southern route and included
Warner's Ranch. They employed both Mexicans and
Indians in manning their land developing operations.
Feed crops grew well, and presently there was ample
feed for their horses and mules. They brought a
hundred head of cattle in from Arizona. As the cattle
were wild and had not been dehorned this intro-
duced Shenk to working cattle. In connection with
this he had new experiences, some of them terrify-
ing. Enough cows were tamed to assure milk for their
hired men, and calves provided fresh meat. Despite
all the handicaps and lack of facilities of civiliza-
tion, including 140° heat and aphis (which ladybugs
from the University of California took care of),
things went ahead for the Shenks, and settlers
poured in.3

While Shenk was laying a foundation for financial
independence, he received a letter from Hugh J.

Baldwin, superintendent of schools of San Diego
County, in the fall of 1902, inquiring if he would
teach in a district school in the vicinity of Calexico.
While at first hesitant to assume this responsibility,
it was worked out that he could teach and at the
same time carry on his farm development operations.

"The school house was constructed near the
southwest corner of the bridge across the main canal
north of Calexico. It consisted of a rectangular room
about 16' x 39' in dimensions, a floor of 12" boards
and two 1" x 12" boards high on each side. At one
end was the blackboard. At the other was the en-
trance. The top was canvas and canvas flaps con-
stituted the sides. These flaps were lifted during
school hours and fastened to poles at the corners."4

The school hours were fixed from eight in the
morning until noon. There were about thirty-five
pupils, ranging in age from about five to high school
age. His wages were seventy-five dollars a month,
paid in warrants, which he did not cash as he re-
ceived them but let them accumulate to be used
when he should need the money to return to the
law school. In the meantime, his ranching opera-
tions "moved along satisfactorily".

Shenk arranged to return to Ann Arbor for sum-
mer school when school should close in June, 1903.
As he was getting ready to leave, he sent his war-
rants to San Diego with a teacher from another
school district to be cashed. This teacher cashed his
own, but when it came to cashing Shenk's, there
was only $25.00 left in the fund. Depending on the
money coming to him, he left for Michigan, where he
received the bad news. "To say that this was a great
disappointment is an extreme understatement", he
wrote. "Other plans for financing had to be ar-
ranged." To supplement his resources he "rented a
box at the post office in Ann Arbor and conducted a
mail order patent pen business under the name of
Morgan".

The ranch business required his return to Cali-
fornia in September but he intended to return to Ann
Arbor to complete the few units necessary for gradu-
ation. While in Los Angeles he visited the Los An-
geles County Law Library. The librarian, Thomas W.
Robinson, checked his law school credits and told
him he was eligible to take the California bar exam-
ination. The next one in Los Angeles would be held
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in October, 1903, when the Supreme Court would
be convening there. Shenk decided to take the exam-
ination. Only about ten took it at this time. Appli-
cants were required to take a preliminary examina-
tion first before a committee. John D. Works and
John W. Kemp examined Shenk. The examination
by the Court was done in department, with Hen-
shaw presiding, and McFarland and Van Dyke com-
prising the other members. Shenk was examined by
McFarland. Every question but one was on common
law pleading, one of Justice McFarland's favorite
subjects. "It was fortunate", said Shenk, that he
"was not sitting in the seat to his right whose occu-
pant was examined by Justice Van Dyke on Probate
Practice in California," a subject with which Shenk
was not familiar.

After McFarland's examination of Shenk, the
deputy clerk, James M. Meredith mysteriously sig-
naled Shenk "to come to his office", where he told
him to "Take the oath, sign the Roll of Attorneys,
and obtain a Certificate to Practice Law". When
Shenk looked puzzled the clerk's response was
"Don't ask any questions." "Some time I will tell
you." After McFarland died in 1908, Meredith told
Shenk that McFarland had a "high sign" which he
gave the clerk when the examination of an applicant
was satisfactory, and it was all right to give him his
certificate.

It does not appear that Shenk ever got back to
Ann Arbor to complete the requirements for gradu-
ation. However, he states, "Years later the Univer-
sity of Michigan sent a certificate graduating him
with the degree of Doctor of Jurisprudence as of the
Class of 1903." Still later this University conferred
upon him the honorary LL.D. (1955).5

In October Shenk sold most of his land in the
Imperial Valley. In November he opened a law office
in Los Angeles. In December he armed himself with
a teacher's certificate by taking the county teachers'
examination in Los Angeles. As things worked out,
he never had to use it.

After two and a half years of private practice,
Shenk became Deputy City Attorney under W. B.
Mathews. "His first major assignment was working
on the proceedings for the annexation of the 'Shoe
String Strip' which included a strip of land % mile

wide and 16 miles long and running south from the
city boundary to the boundaries of Wilmington and
San Pedro. The purpose of the annexation was to
make the boundaries of the cities of Los Angeles,
Wilmington, and San Pedro contiguous and permit
a consolidation of the three cities as then in contem-
plation."0 His next major assignment was pushing
through the courts Los Angeles' claims to the
waters, both surface and underground, of the Los
Angeles River, ending favorably for the city.7

These assignments are merely representative of
many heavy ones for which he became responsible.
One of the Superior Court judges he had business
before was Curtis D. Wilbur. Some of the numerous
cases went up to the Supreme Court of the United
States, with Shenk participating in the arguments.8

Shenk was serving as Deputy City Attorney when
he married Eleanor R. (Lena, Lenah) Custer of
Illinois, June 29, 1907. He was thirty two.

In 1909 Shenk was promoted from a Deputy to
Assistant City Attorney by Leslie R. Hewitt,0 then
City Attorney. On August 10, 1910, upon Hewitt's
resignation to become special counsel for the Board
of Harbor Commissioners, Shenk was appointed the
City Attorney by the City Council. He was later
elected to this position.

Shenk won a difficult case against some con-
tractors for defaulting in connection with the con-
struction of a sewer leading out into the Pacific
Ocean. The City Council felt so well about it that
they congratulated Shenk and hinted they were
ready to do his office a good turn if there was any-
thing it needed. Shenk took advantage of this to
procure a good library.

One can only be impressed with the magnitude
and complexity of the work done and directed by
Shenk while in the City Attorney's office, much of
which was hard-fought, successful litigation. No
man could have received a better grounding in the
laws touching municipal corporations than Shenk
did while in the City Attorney's office. The office
grew during his period of service. When he entered
there were three deputies, and when he left in 1913
there were sixteen. Many of these deputies later
attained fame of their own in the law on a local and
state level. 101
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On August 13, 1913, Shenk was appointed a judge
of the Superior Court in Los Angeles by Hiram W.
Johnson. He served until April 8, 1924, when he
was appointed a justice of the Supreme Court of
California by Friend W. Richardson.

Myers was the chief justice when Shenk came to
the Court, and the associate justices were Lennon,
Seawell, Richards, Lawlor, and Waste. Sixteen new
men came to the Court during the period he served.
They were Curtis, Finlayson, Jeremiah F. Sullivan,
Langdon, Preston, Thompson, Conrey, Edmonds,
Houser, Carter, Gibson, Traynor, Schauer, Spence,
McComb, and Peters. Of the twenty members which
he had as associates on the Court, ten died while he
was a member, Lennon, Lawlor, Richards, Thomp-
son, Conrey, Houser, Langdon, Seawell, Waste, and
Carter. These twenty-two associates represent over
twenty-five percent of the justices of the Court up
to Shenk's death, and his service covered thirty per-
cent of the time the court had been in existence.

In passing it may be mentioned that there were
times when the liberal trends introduced by new
members of the Court were more than Shenk could
reconcile himself to. Davis v. Perez knocking out
sections 60 and 69 of the Civil Code as relates to
marriages between whites and various other races
may be mentioned as a striking example.

It is interesting to note that not only was legal
history made in connection with Shenk's work upon
the Court, but also that he was greatly interested in
the history of the Court and its individual members
as relates to the entire period of its existence.

Shenk made Los Altos his home upon leaving Los
Angeles and coming to San Francisco as a member
of the Court. He acquired enough land to indulge
his agricultural instincts and among his projects
raised "fancy fruit and fancier pedigreed pigeons."10

He entered into the life of the community, attended
church there, was a member of the local Rotary
Club,11 etc. He was through the years a commuter
between his home and office. Arch M. Mull, Jr.,
President of the State Bar in 1949, in introducing
Shenk at the luncheon given in his honor by the San
Francisco Bar Association mentioned that he was
known among his associates as the great commuter.
On the train he often played bridge, and also learned
how to get a little sleep, which, it was said, account-

John W. Shenk III and Justice Shenk, on the occasion of the
former's admission to the Bar, June, 1947.

Los Angeles Times, June 5, 1947

ed "for his reputation of always being alert while
upon the bench."

When Shenk first came to San Francisco his fam-
ily was comprised of his wife and two sons, Samuel
Custer and John Wesley III. The sons became
lawyers, Sam taking up the practice in San Fran-
cisco and John W. I l l in Los Angeles. When the
latter was admitted to the bar in June, 1947, Shenk
was on hand to congratulate him and their picture
appeared in a number of papers.12

The profession paused three times to felicitate
and honor Shenk in connection with his long period
of service on the Court. The first time was in 1944
upon the completion of twenty years, the second
time in 1949, after twenty-five years, and the third
time in 1954 after thirty years of service. The first
of these took the form of two luncheons, one spon-
sored by the San Francisco Bar Association April 6,
1944,13 and the other by the Lawyers' Club of Los
Angeles, December 13, 1944.14

Both of these 1944 luncheons were overflow
affairs with a great outpouring of representatives of
the Federal and State bench, and the bar. Farnham
P. Griffiths, President of the San Francisco Bar
Association, presided at the San Francisco luncheon
held in the beautiful Rose Room of the Palace Hotel.
Shenk on this occasion addressed himself to the per-
sonal history of the men who had been the justices
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of the Court from the beginning, mentioning by
name all seventy-eight of them. He observed that
he was number sixty-five. He found that the average
length of service of all the justices was just over
seven years, with only four having served twenty
years or more, Beatty, Henshaw, McFarland, and
Shaw. He valued the results of the Constitutional
Amendment of 1934, removing appellate judges
from the political arena. "It is my settled opinion
that the changes in the selection of judges of these
courts has made for greater independence, greater
devotion to the administration of justice on the part
of those affected by them".1*

The general atmosphere of the Easter season
abounded on this occasion. He closed his remarks
with an allusion to it. " . . . There never could have
been Christian civilization, which, despite its occa-
sional lapses, makes for the dignity, the indepen-
dence, the majesty, the freedom under law, of the
individual," he declared, without the tragic event of
which Easter was a commemoration.

"Tomorrow is Good Friday. Whatever your re-
ligion, go to church tomorrow," he said to the
hushed audience.

Shenk's talk at the Lawyers' Club in Los Angeles
was to the same general purport as the one in San
Francisco. In addition he paid a special tribute to
his former colleague on the Court, Jesse W. Curtis.
Jerry Giesler, President, presided, and John W.
Preston, also a former colleague, presented Shenk.
This was too excellent an opportunity for a little
fun for Preston not to take advantage of it. In intro-
ducing Shenk he mentioned that "quite a few jus-
tices had made it a habit to resign from the Supreme
Court," and that Shenk might "take a hint." Shenk,
characterizing Preston as the "irrepressible John,"
replied that "he was alarmed in the first place when
he learned that Preston was to introduce him."10

Impressive and well received as the 1944 testi-
monials had been, the one in 1949 at the end of
twenty-five years of service on the Court was no
anti-climax, nor was the one in 1954 at the end of
thirty years. If anything, they became more impres-
sive as time progressed. George Lieberman, Vice-
President of the San Francisco Bar Association pre-
sided at the 1949 luncheon. This time A. M. Mull,
President of the State Bar introduced Shenk. It was

an outstanding introduction and contains a number
of revealing biographical allusions that had never
before appeared in published form.17

A great part of Shenk's speech on this occasion
related to the progress that had been made in the
administration of justice since he became a member
of the Court. He reaffirmed what he had said five
years before as to the desirable results flowing from
the method of electing appellate judges which was
in force. "Before that time (1934) the spectre of the
next state-wide election was an overhanging cloud
affecting in no small measure the efficiency of those
courts, especially during election years. A reason-
able sense of security in their tenure, but still re-
maining subject to the will of the electorate has
contributed greatly to the dispatch of business in
the courts and to the peace of mind of the judges."
Once more he had computed the average length of
service of the eighty men who had come to the court,
and found it was about seven and a half years.

"It has been my good fortune to serve with 20
or almost one-fourth of the total number of men
who have been on the Court. If time would permit
I might regale you with some sidelights on their
characters, accomplishments, and personal traits
not generally discoverable outside of immediate and
close association. Without more comment I would
simply say it has been a privilege and a happy
experience to serve with these men." It is certain
any regaling he might have engaged in would not
have been to the discredit of any of them.

Speaking of his present associates he said: "They
are men of high character and attainments actuated
by a sincere desire to administer justice. You have
observed, however, that they do not all view prob-
lems from the same angle. At times they express
their divergent views in rather vigorous language.
That is not at all unnatural with men of strong con-
victions. Let me say that what ultimately is pub-
lished is not necessarily all that is said in the
preparation of opinions. In the process it is often
very important to decide what should go into the
books and what should go into the waste basket.
No doubt the waste basket has failed at times to
receive its just allotment."18

"While the Court should be sensitive to the
changes time bring," he continued, "that did not 103
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mean that every change in conditions should be
followed by a change in the attitude of the courts
and the judges towards established law. Courts
should be a symbol of stability as well as progress."

The listeners gathered the impression from Shenk
that his years on the Court had been his happiest.
He spoke of his opportunity to serve thereon "as a
rare privilege," and expressed his indebtedness to
the people of the state for so ordaining it.

"For the first time in our memory of the Bar Asso-
ciation of San Francisco a guest speaker received
two, not one, standing ovations," wrote John W.
Kelley then associate editor of the Recorder.19 As
Shenk had done in 1944, he closed his remarks with
a sort of benediction alluding to the events and
hopes out of which Christmas had evolved.

The third speech in 1954 was on the occasion of
the Centennial Celebration of the Mariposa Court
House, worked up by Judge Thomas Coakley. The
Supreme Court and the State Bar joined forces with
the local people in carrying out this project. The
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Shenk, Preston, Eugene _U_ Pi inn ,
Pres., State Bar of California

Wording of the scroll:
"The State Bar of California presents this Script to John
Wesley Shenk as a Token of their Esteem and Affection in
which he is held by the Lawyers of California. The Bar honors
his completion on April 8, 1954, of thirty years as a member
of the Supreme Court of California. It wishes him many active
and productive years to come. It expresses its appreciation for
his work on the Court, wherein he has proved himself one of
the great Judges, not only of our State but of our country.
Dated at Mariposa, California, May 13, 195Jf. The State Bar of
California, by Eugene M. Prince, President, Attest, Secretary."

At Mariposa on the occasion of the Centennial Celebration,
May 13, 195J,. Left to right, Mrs. Shenk, John W. Shenk, E. D.

Coblentz, Managing Editor, S. F. Call-Bulletin.
Geo. Shimmon Photo

Supreme Court held a session in the Mariposa Court
House. Shenk was acting chief justice. Chief justice
Gibson presented Shenk with a scroll commemorat-
ing his thirty years of service on the Court. It is
doubtful if there has been a more spectacular per-
formance on the part of the profession than this one
in Mariposa, unless it would be the State Bar Con-
vention in San Francisco in 1963 when the entire
personnel of the Supreme Court of the United
States (except Harlan) and their wives participated
in the various activities of the convention.

Eugene M. Prince, President of the State Bar,
presided at the general open air meetings in Mari-
posa, which included one on the Fair grounds May
13th, where Shenk spoke. John W. Preston again
introduced Shenk as the speaker of the day.

Introducing Shenk, Preston, anticipating that
Shenk would address himself to the development
of the water law of the state, a field in which Preston
was himself an authority, gave some interesting his-
tory on the part Shenk had played therein, which
will be referred to more fully hereafter.

Shenk stated he had been asked to talk on some
branch of the law in which he had been especially
interested in his work on the Court. He stated there
had been many, but that he considered the most
significant and far-reaching in results had been the
changes in the decisional water law of the state.



JOHN W. SHENK
Sixty-Fifth Justice

He then traced the evolution in California of the
strict doctrines of riparian rights resting on the
common law of England into the present day doc-
trine of beneficial use, referring to the great land
mark decisions commencing with the Miller and Lux
cases. His review brought out dramatically how
firmly and solidly the riparian doctrine had become
established. This happened despite its strangling
effect on the continued development of the state
because of the need for fresh water and the great
waste involved in protecting the right of a full nor-
mal flow of a stream running past the land of an
adjacent land owner, whether he used any of the
water or not. The element of the riparian right
being a part of the land itself made it a vested prop-
erty right protected by the fundamental law of the
land, both state and federal. He gave the highlights
of the story, how the difficult task of getting around
the obstacles of the riparian doctrine as applied in
California was accomplished.

When it looked like the proponents of modifica-
tion were effectively blocked by the form the law had
taken, Shenk and some of the ablest as well as most
public spirited persons, which included M. C. Sloss,
Warren Olney, Jr., Fred Athearn, and California's
Attorney General, U. S. Webb, worked out a state-
ment of policy as relates to riparian rights and bene-
ficial use. This followed closely Shenk's dissent in
the Herminghaus case, which was adopted by the
people of the state in the form of a constitutional
amendment. Although no more than a declaration
of policy, carefully avoiding any language that
would make it inconsistent with recognizing vested
rights, it opened the door to the great modification
of the riparian doctrine in favor of the beneficial
use one. Shenk's work in bringing this change about
was most important.

Fully verifying and substantiating what Shenk
did to bring about this change, Preston had said in
his introduction of him: "I understand he is to talk
to us today about the growth and strength and com-
pass of the law of waters in this State. I cannot re-
frain from letting you know that he is able to discuss
this subject, as he is actually the author of the law
in operation. I know this first hand. I was there. I
saw him do it. Before going on the Court I carried
the burden of trial in the case of Herminghaus v.
Southern California Edison Co., 200 Cal. 81. This

case held the riparian right to be a vested one and
that the riparian proprietor owned all the normal
flow of the adjacent stream. The case was decided
in 1926. This case followed Lux u. Haggin and other
Miller & Lux cases. As a judge I wrote the opinion
in the case of Fall River Valley Irrigation District
v. Mount Shasta Power Company decided in 1927,
which confirmed the same doctrine. John dissented
in the Herminghaus case and concurred specially in
the Fall River case."

"Lo! during the year 1927 what do we find John
doing? We find him heading a movement to upset
this doctrine and adopt the present rule of decision
in water law. More than this, we find the language
used by John in his dissenting opinion in the Her-
minghaus case copied in a resolution to amend the
Constitution of the State by adding Sec. 3 to Art,
XIV. This amendment was adopted in 1928, and
John immediately began to expound the revised
doctrine, the first case being Gin S. Chow v. City
of Santa Barbara, in Vol. 217 of the California Re-
ports. I sat for a while dumfounded of what had
been accomplished. I endured, then pitied, and
finally embraced the new doctrine."20

On the matter of history of the Court, some of
Shenk's remarks were a continuation of what he
had said in 1949. He was able to say he had per-
sonally known thirty-eight of the seventy-nine men
who had served up to 1954, of whom twenty-two
had been colleagues. "There is an interesting story
in the life of each of these men" he said, referring
to those who had been members over the Court's
entire history. "I have had occasion recently to
delve into their history and to epitomize their back-
ground and activities, with a photograph of each
(except one). This data and the accompanying pic-
tures are contained in a volume which is now re-
posing in the library of the Supreme Court in San
Francisco."

This is a beautifully done volume, and evidences
as nothing else could his great interest in the his-
tories of the men who have comprised the Court. It
may be gathered from what he said on the three
occasions mentioned that it had taken about ten
years to complete this project. The fine workman-
ship of the book in all its phases, including the pic- 105
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tures, is evidence that it had not been done without
expense as well as painstaking work.

The closing words of this address ran: " . . . No
greater opportunity can come to one of our legal
profession than to be a member of the judicial de-
partment of the State and no responsibility can be
greater than to sit in judgment over the lives,
liberties, and the property rights of our fellow men.
That opportunity has been mine in a great measure,
and I am grateful to the people of our great state
for the privilege of serving in that capacity for so
many years."21

Speaking of major addresses, the one Shenk de-
livered when the San Francisco Bar Association
honored Randolph V. Whiting on his retirement as
reporter of the California Supreme Court and Dis-
trict Court of Appeal decisions March 20, 1941,
should not be overlooked.22 Here is well-illustrated
his penchant for getting past surface appearances
and into the very workings of complicated opera-
tions. This brought to the top a great deal of legal
history. O. K. Cushing shared speaking time with
Shenk on this occasion. Eugene M. Prince, at that
time President of the San Francisco Bar Association,
presided. The whole thing constituted an occasion
which greatly delighted the large gathering.

Probably the heaviest general publicity of Shenk's
entire career came in October and November, 1948,
when Willis Allen, formerly head of the old "ham
V eggs" scheme, styling himself campaign director
of the so-called "Bill of Rights" committee, started
a movement to have Shenk recalled.

In August, prior thereto, by a unanimous deci-
sion wherein the opinion had been written by
Schauer, the Court had ruled that a lengthy initia-
tive measure23 with over five hundred thousand sig-
natures, more than enough to entitle it to go on the
November ballot, could not be placed thereon. The
reason stated was that it involved more than amend-
ing the Constitution and would constitute a revision
thereof, something which could not be done without
a Constitutional Convention.

This angered the leaders of the proponents,
flushed with the support the measure had received
by way of signatures, who decided to wreak ven-
geance on the Court. It was in pursuance of this that

they instigated the recall proceedings. To get it on
the ballot would require the signatures of two-
hundred thousand voters. If procured, a special elec-
tion would have to be called within a period of sixty
to eighty days.

No explanation was given for singling out Shenk
for the recall. This gave rise to some speculation
with an element of mystery in it.24 In a letter accom-
panying the recall petition, Mr. Allen had stated in
part: ".. . instead of separate recall petitions, to re-
call each and every one of the California court, we
are going to circulate this recall petition against one
member of the Court. We intend to make an example
of Judge John W. Shenk. His removal will serve as
sufficient warning to the remaining members of the
Court. To recall one member is certain to have a
salutory effect on the administration of justice in
California."25

While circulating the recall petition the pro-
ponents of the recall also took an appeal to the
Supreme Court of the United States, which affirmed
the ruling of the Supreme Court of California.26

The State Bar, numerous bar associations, and
prominent individuals rallied to the defense of the
Court and Shenk. The press picked up the argu-
ment against the proposed recall, joined in the
opposition, and gave the arguments wide publicity.

The State Bar labeled the petition "a threat to
intimidate the California courts."27 The San Fran-
cisco Bar Association spoke of it as an "insolent
attempt on the part of a few disgruntled persons to
recall a justice of the Supreme Court whose fairness
and integrity are beyond challenge."28 The Lawyers'
Club in San Francisco passed a resolution to the
same purport, and referred to Shenk as "one of the
most outstanding judges in the nation."29 The Los
Angeles Mirror called it a "pressure attack on the
Supreme Court.30 Editorially, the Recorder spoke of
it as a "shameful proposal."31 The San Francisco
Chronicle headed an editorial "A surly Project
Appears."32 C. Lyn Fox writing in the San Francisco
Call Bulletin called it "a masterful piece of studied
insolence."33 A " . . . presumptuous and dangerous at-
tempt at revenge" was the way the San Francisco
Examiner put it.34 "Much is at stake," and "Un-
American and undemocratic in its avowed purpose"
observed the Redwood City Tribune.36
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"This rejected proposition, known as the Bill of
Rights, embraced a large number of fantastic
amendments to the State Constitution, which, if
adopted by the voters, would have transformed our
social, economic and political systems into a Gilbert
and Sullivan operatic utopia."

"The Supreme Court held the proposition too ab-
surd for submission to rational human beings,
though the reasons given for their decision were
based on constitutional grounds . . . "

"Every voter who believes in the American form
of government as envisioned by Washington, Jeffer-
son, and Lincoln is urged not to become an accom-
plice in this unholy scheme to undermine the
bulwark of all our liberties by signing the recall
petitions."36

While it was the organized bar, and the bars,
which got the opposition started and supplied much
of sound argument against the movement, it was
the press that fanned the voters into a conscious-
ness of the dangers involved and did the educational
work. That the work was done well is proved by the
results. Failing to get the necessary signatures the
matter was dropped.

In addition to being awarded the LL.D. honorary
degree by Wesleyan University (1930) and Uni-
versity of Southern California (1950), Shenk re-
ceived this degree from the University of Michigan
in 1955.37

Fraternally, Shenk was affiliated with the Elks
and Masons for many years. In 1940, with Paul J.
McCormick, one of his lifelong friends, Thomas P.
White, later a justice, and others, he was honored
as one who had been a member of the Elks Order
twenty-five years or more.38 With Douglas McArthur
and a number of other prominent men he became
a 33rd degree Mason, Scottish Rite.39 With a group
of other justices he helped in initiation ceremonies
of Phi Delta Phi candidates.40 He was a director of
U.S.O. in San Francisco.41 He was a regular Charter
Day and Commencement attendant at the Univer-
sity of California.42

Shenk was acting Chief Justice on a number of
occasions and at times took the place of Gibson at
the Conference of Chief Justices. He did so at Wil-
liamsburg and Richmond in 1950.43 He took his turn

helping in the ceremonies welcoming those who had
been successful in the bar examinations,44 also in
swearing in new judges.45 He acted as judge in
various contests.40 He was a signer of a petition to
save a beautiful grove of sugar pines in the Sierras.47

At the testimonial in his honor in San Francisco in
1949, A. M. Mull, Jr., characterized him as "a great
gentleman".

He was a member of the Judicial Council con-
tinuously from its inception in 1926 to the time of
his death. This largely accounts for his fund of
accurate knowledge on the improvement of judicial
administration during his period. He was a member
of United World Federalists, advocates of World
government,50 which was both praised51 and casti-
gated.52 He was a member of the Sons of the Revo-
lution, the Order of Coif, the Commonwealth Club,
the Jonathan Club of Los Angeles, and Beta Theta
Pi.53 Cataloguing the above incidents is not to make
a record of the things he belonged to as much as to
indicate his interests and help in community
projects.

Shenk died in Palo Alto August 3, 1959. Sur-
viving him were his wife, two sons, and their fam-
ilies. His death followed a heart attack at his summer
home in Twain Harte near Sonora in the Sierras
the Saturday night before. He was rushed by ambu-
lance to the Palo Alto Hospital, but failed to rally.
The funeral was conducted at Roller & Hapgood's
Mortuary in Palo Alto on the afternoon of August 6,
and his remains were cremated, and the ashes in-
terred at San Gabriel Cemetery, in San Gabriel,
California.

Shenk was of average size, about five feet ten
inches in height, weighed about one hundred and
sixty pounds, had brown hair and blue eyes. While
not exactly slender, he nevertheless had a trim
appearance, and in his last years was on the thin
side. His hair grayed very slowly—almost not at all
.—and kept most of its color to the last. While it
thinned, he nevertheless retained it. He always ap-
peared younger than his years, both in physical
appearance and in spirits.

Mull, in the introductory remarks mentioned
above, spoke of Shenk as "an intrepid duck hunter",
and one whose "fame as a fisherman" was "only
exceeded by his reputation as a fabulous story- 107
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teller". He alluded to Holmes as the great "dis-
senter" and characterized Shenk as the great "dis-
tinguisher".

Shenk mingled freely and easily with all men. He
had a zest for life to the last, and had fun along with
the grind.

As many have given Field's clergyman father and
his mother much credit for the success their chil-
dren attained by the way they brought them up,
men could properly have the same feeling about
Shenk's parents and his success in life. At Mariposa
Preston spoke of Shenk as "a Green Mountain State
product", "who owed his capacity, his moral fibre,
and his sturdy strength" "to Mr. and Mrs. John Wes-
ley Shenk (the first) who trained him up in the way
he should go."54 It was supposed that Shenk would
follow in footsteps of his father in the ministry, and
he took a number of preparatory courses in college,
including Hebrew and modern languages. He stated
that he never particularly sensed the "call", how-
ever.55 During his twenty-five years residence in Los
Altos, he was a more or less regular attendant at the
Union Church there.56

At the second testimonial mentioned, Mr. Mull
stated Shenk had written on the Court "1000 ma-
jority and over 87 dissenting opinions", and had
taken part in 6000 decisions during the twenty-five
years. The San Francisco Call Bulletin spoke of him
as a veteran "who helped shape California history
in more than a third of a century."57

Shenk always dressed meticulously and in the
best taste. His smart Homburg, tilted on occasion
a tiny bit rakishly, emphasized his buoyant person-
ality. His features were regular, and he could prop-
erly be described as a handsome man. He could
laugh with heartiness or with make-believe when
things did not seem too funny.

Shenk accepted the opportunities which the fates
provided for him. Within these he did his full part.
His life is a demonstration of the almost unbeliev-
able achievement a person can attain.
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Jesse W. Curtis

esse William Curtis came rightly by the
law, his father, his father's father, and at
least one of his great grandfathers being
lawyers. His son, Jesse William Curtis, Jr.

NO

carries on this tradition.

Curtis' first progenitors in California were his
grandparents, Lucy M. and Israel C. Curtis. Bring-
ing their nine children, they came from Pella, Iowa,
in 1864. They had planned originally to go to
Arizona but changed their plans upon hearing that
"the Indians were on the warpath down that way."1

Curtis spoke of his grandfather on one occasion as
"an Iowa lawyer who came to California by covered
wagon." He was also described as "a lawyer, min-
ister, farmer and member of the legislature while
residing in Iowa". The story is told that Ezra Ker-
foot, who also came to San Bernardino in a covered
wagon, asked Curtis' father one day if there was a
Baptist Church in the town and, upon being advised
there was none, observed, "Well, there should be."2

Kerfoot and Curtis' father then proceeded to or-
ganize one, with Curtis' grandfather becoming the
pastor, a position he held from 1866 to 1869, which
suggests the closeness that once obtained between
the law and the ministry.

The residence of the Curtis family in San Ber-
nardino now runs in the fifth or sixth generation.
Curtis was so attached to this community that it
was with reluctance that he accepted a position in
the State's judiciary that would take him away from
there. Through the years he kept up his close con-
nections with San Bernardino County.

Curtis was born in San Bernardino on July 18,
1865, and was the son of William Jesse and Frances
Sophie (Cowles) Curtis. He received his elementary
education in the public schools of his native city.
One of his boyhood schoolmates during these early
years was Friend W. Richardson. Curtis did his
preparatory work for college as well as his college
work in the newly established University of South-
ern California. This was one of the few places in
Southern California at that time where one could
take work above that given in the grades and pos-
sibly an occasional high school. It ordinarily took
six years to complete the combined preparatory and
college courses, but Curtis completed them in five
years. They included Latin, Spanish, French, mathe-
matics, and the like. He was partial to mathematics.
Curtis was graduated in 1887 with the Ph.B. degree.
After his graduation he studied law in his father's
office. It was while he was so studying that he first
became acquainted with Curtis D. Wilbur, who was
doing the same thing in nearby Riverside. "After
two years of work and reading in the office, my father
gave me one quiz and said 'Ann Arbor will be bet-
ter' "? He thereupon entered the University of
Michigan Law School from which he received the
LL.B. degree in 1891. Upon his graduation, Curtis
was admitted to the bar in Michigan but returned
soon thereafter to San Bernardino, where he became
associated in practice with his father and Frank F.
Oster, the firm becoming Curtis, Oster & Curtis.
Mr. Oster dropped out in 1896, whereupon the asso-
ciation became known as Curtis & Curtis. Curtis
continued to practice in association with his father
until 1908.

Curtis married Ida Lucinda Seymour of River-
side, daughter of E. C. Seymour, on June 23, 1892.
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Ida Lucinda Seymour Curtis

Four children were born to them: Frances, Margaret,
Jesse W., Jr., and Helen Seymour.

While Curtis addressed himself largely to the law
he nevertheless found time to take an interest in
public matters, and in 1897 he became a member of
the Board of Education in San Bernardino, serving
until 1901. That he did not neglect politics is borne
out by the fact that he was elected District Attorney
for San Bernardino County in 1899, a position he
held until 1903. While District Attorney he aspired
to the Superior Court judgeship in the County, but
he had not as yet sufficiently won the confidence of
the people, "and the voters blasted me from Dan
to Beersheba," to use Curtis' own words.4

In 1909, Curtis became associated in practice with
S. W. McNabb, later United States attorney for the
Southern District of California. This association
continued until Curtis became a judge of the Su-
perior Court in 1915, having been elected in the
election of 1914. As his term was drawing to a close

in 1920, he was re-elected for another six years.
However, in March, 1923, before his second term
expired, he was appointed a justice of the District
Court of Appeal for the Second District by Gov-
ernor Richardson. When the Governor intimated he
was going to appoint Curtis, the latter's father went
to Los Angeles and pled with the Governor not to
do it, stating that it would ruin his son, and stress-
ing the fact that on the Court of Appeal Los An-
geles' vote would control and his son would soon be
left behind. Curtis himself was inclined to his father's
view and therefore was not eager for the appoint-
ment. However, Curtis deferred to Governor Rich-
ardson and accepted the appointment. The follow-
ing year Curtis came before the voters as a candidate
to succeed himself and was elected. Curtis had
served on the District Court of Appeal about three
years when he was promoted by Governor Richard-
son to the Supreme Court. Again Curtis was reluc-
tant to accept the appointment. He had just been
elected for a full twelve-year term and was secure
from election worries for a long time ahead. Again,
however, he relied on Richardson's advice. When
Curtis came up for election in November, 1926, to
succeed himself on the Supreme Court, Richardson
informed all the little newspapers of the state, with
whom he had much influence, that he wished them
to support Curtis, notwithstanding the fact that
Curtis was a Democrat. Governor Richardson ob-
served that he had no difficulty with the Democrats
and that his only trouble came from the Republi-
cans.5 He asked Harry Chandler of the Los Angeles
Times to support Curtis as a special favor to him,
which he did. Curtis was elected. While Curtis'
appointment was made by an old friend and while
friendship played an important part in the 1925
election, merit had been the controlling factor. When
Curtis took his oath of office as a justice of the Su-
preme Court on January 1, 1926, Chief Justice
Waste observed "your ability as a jurist has attract-
ed wide attention and the quality of your work has
recommended you to us highly. The Governor had
no hesitation in choosing you for the position.""
From this it would appear that the Court itself had
not been without influence in Curtis' appointment.

Curtis succeeded Waste as an Associate Justice,
Waste being appointed Chief Justice to succeed
Myers who had resigned. As Governor Richardson
grew up, he left San Bernardino and became a resi-
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dent of Berkeley, where Waste resided all his mature
life, and where they became acquaintances and
friends. Governor Richardson therefore did two old
friends a good turn when he appointed Waste Chief
Justice and Curtis an Associate Justice. When
Curtis came to the Court, the Associate Justices
other than himself were Lawlor, Lennon, Richards,
Seawell, and Shenk. Curtis was elected to succeed
himself in the elections of 1926 and 1938.

The following changes took place in the personnel
of the Court during the period Curtis was a mem-
ber: Lawlor died in July, 1926, succeeded by J. F.
Sullivan. Lennon died in August of same year,
succeeded by Finlayson. Preston succeeded Finlay-
son, Langdon succeeded Sullivan. Richards died in
June, 1932, succeeded by Thompson. Preston re-
signed October 1, 1935, succeeded by Conrey. Con-
rey died in November, 1936, succeeded by Edmonds.
Thompson died in August, 1937, succeeded by Hou-
ser. Seawell died in July, 1939, succeeded by Carter.
Langdon died in August, 1939, succeeded by Gibson.
Waste died in June, 1940, whereupon Gibson was
appointed Chief Justice and Traynor an Associate
Justice in Gibson's place. Houser died in October,
1942, succeeded by Schauer.

In November, 1944, Curtis announced that he
would retire on January 1, 1945, after a service of

nineteen years. He was seventy-nine. In announcing
his retirement, he expressed the view that it would
be well that "a younger man should take up the
burden he [had] carried for almost 20 years."7

Testimonials in his honor were held in San Francisco,
Los Angeles, and San Bernardino. Justice Shenk
wrote a very fine sketch of Curtis which appeared in
the March number of the California Law Review
which "well described... his long and fruitful
career."8 At the exercises in San Francisco under the
auspices of the San Francisco Bar Association, with
its president Famham P. Griffiths presiding, Curtis
D. Wilbur was the principal speaker.9 The members
of the Supreme Court attended the testimonial in
San Bernardino, March 6, 1945, which was under
the direction of the San Bernardino County Bar
Association, with the bench and bar of Riverside
County participating. Among the members of the
Supreme Court present was Curtis' successor,
Spence. It was the first time in modern history that
the members of the Court had been together in the
county.10 Chief Justice Gibson responded to the wel-
come extended by John Surr, Jr., president of the
Bar Association, and introduced the members of the
Court. Shenk was the speaker of the evening. He
had gone to the pains of checking the number of
opinions written by Curtis on the appellate courts
and reported their number as 100 in the District
Court of Appeal and 777 in the Supreme Court.

112 Langdon Curtis
The Supreme Court of California about 1933
Seawell Waste (C. J.) Shenk Preston Thompson
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Justice Jesse W. Curtis and his son Jesse W. Curtis, Jr., now
a Federal District Judge in Los Angeles, on the occasion of
the Testimonial in honor of Curtis in San Bernardino, March
6, 19J/5. John B. Surr, President, San Bernardino Bar Associa-

tion, seated.
Courtesy Philip A. Sawyer, Ontario Report

Said Shenk in part:

Justice Curtis has established an enviable reputation for
judicial ability and has left a record as one of California's out-
standing jurists. His work has been a valuable contribution to
the law of the State, never failing in honesty of purpose and
his opinions have been thorough and sound.

He has continually exerted a marvelous and restraining
influence on other members of the court and appreciation of
his character and work will always be a cherished memory
to those who have associated with him. In conference of the
justices when important and far-reaching decisions are being
reached, Justice Curtis would come forward with a quick and
penetrating solution. Nobody who has had a close personal
and judicial relationship with him can help but be impressed
with his splendid character and high judicial leadership.!!

The testimonial under the direction of Law-
yers Club in Los Angeles, with the Los Angeles Bar
Association participating, on January 31, was at-
tended by an unusually large number of judges and
lawyers from all of the courts in Los Angeles, San
Bernardino, Riverside, and other counties. "The
inimitable John W. Preston, himself a former su-
preme court justice, introduced Curtis .. . Judge
Curtis being 'out, ' . . . he (Preston) did not feel him-
self subject to those restraints which a cautious law-
yer must exercise when speaking of a man on the
bench . . . 'And this is a sort of field day—so I take
it that what I say will not harm me in a pecuniary
way'", he continued. " 'The record Judge Curtis

has written in the books', he said, 'will compare with
that of any living statesman in the United States
today.' " Preston spoke of Curtis as a "guide and
mentor during the nine years" he had served with
him, and "mentally sound and sane and morally 'a
pillar of truth' ",12

Curtis' response was published in full in the Los
Angeles Journal of February 1 by reason of its "un-
usual historical interest." Anticipating that the pro-
fession will have an interest for years to come in his
observations, the author has quoted them here at
some length. Curtis referred first to the earlier jus-
tices who had sat on the Court during the period
he had served, commencing with Lawlor and Len-
non who both died shortly after he came to the
Court, somewhat disrupting the work and output of
the Court his first year thereon.

"However, at the beginning of the year 1927, the Court was
fully equipped for real work. The several members were all
in excellent health, and anxious to show what they could do.
The three held over were Judge Seawell, Judge Richards, and
Judge Shenk. Those elected at the previous election were
Chief Justice Waste, Judge Preston, Judge Langdon and my-
self. As thus constituted this Court was, in my opinion, with
a minor exception one of the strongest Courts in its history."

He then reviewed Waste's long judicial service
and mentioned particularly his "valuable adminis-
trative experience". Seawell's long judicial experi-
ence was much like Waste's.

"Judge Richards, the next in line of seniority not only had
a profound knowledge of the law and a long and valuable
experience as a Judge in the different Courts of the State, but
had the benefit of a literary training which greatly added to
his ability in his work on a Reviewing Court. Many of .his
opinions were regarded not only able expositions of the law,
but are prized as literary gems. Judge Richards was a tower
of strength on the Court and the State sustained a distinct
and irreparable loss in his death.

"We next come to Judge Shenk. In his own home city it is
not necessary for me to comment at length on his qualifica-
tions as a member of the highest Court of the State. In my
humble opinion Judge Shenk stands out as an equal in the
knowledge of the law, in his ability to function as a member
of the Court, in Judicial temperament and sound judgment of
any member of the Court, past or present in the history of
the State. In making this statement I do so advisedly and
after an extended and intimate association with him upon the
Court and without excepting even Judge Field, who after
leaving the Supreme Court served over 30 years on the Su-
preme Court of the United States . . . I predict that he will
go down in history as one of the great judges, not only of his
day, but of all time.

"We next come to Judge Preston. What shall be said of
him? He is now so well known by all of you that any informa-
tion which I might venture to impart concerning him, would
be like 'carrying coal to Newcastle'... When he retired from
the Court, it was with the sincere regret of all the remaining
members. But the allurements of private practice were too
strong for him. He could not resist them . . . 113
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"At the time of Judge Preston's resignation there were then
living the following former members of the court who had
resigned to go into private practice, in part for the same rea-
son that prompted Judge Preston to do so; Judge Sloss, Judge
Olney and Judge Myers. What a Court the State would have
had if these men had remained as members with Judge Pres-
ton, and Judge Shenk, Judge Seawell or Judge Waste . . .

"The last member of the Court to qualify as a member of
the 1927 Court was Judge Langdon who took office on the
first of January of that year . . . He was though at one time,
Superintendent of Schools. This was after his becoming a
lawyer. I asked him once how he happened to be elected
Superintendent of Schools of San Francisco, while practicing
his profession as a lawyer. He explained that he was a can-
didate for the nomination of Police Judge before the Conven-
tion, but the contest for that office became so fierce and
furious that he concluded that it was doubtful whether he
could secure the nomination, so he made a deal with one of
the candidates for Police Judge that he would withdraw from
the Judgeship fight if the friends of the man in whose favor
he withdrew would support him for Superintendent of
Schools. The offer was accepted and he was nominated for the
school position, elected and made a fine record in that office.
His administration of the office of District Attorney of San
Francisco, especially the part he took in the graft prosecu-
tions, is part of the history of the State, and gave him a
national reputation." - •

Then after reviewing Judge Langdon's substan-
tial judicial career before coming to the Supreme
Court, Curtis made these remarks about him:
"Judge Langdon was one of the fairest and most
open-minded men I ever knew. Beside being a pro-
found student of the law, he was possessed of more
than ordinary good hard common sense . . . He was
a most valuable member of the Court."

In concluding his remarks, Curtis said:
• "Such was the personnel of the Supreme Court in the period

mentioned above. The first break in the ranks was the death
of Judge Richards on June 25, 1932. I have always felt that
the Court during that period of time did its best work, while
I was a member. These men gave their very best that was in
them to the service of the people of the State, and the opinions
of the Court during that period of time will always remain as
a monument to their learning, their industry and their fidel-
ity, to the trust, reposed in them by the people of this great
Sta te . . ."13

Curtis apparently supposed that it was the rela-
tively modest salary of the justices of the Supreme
Court which induced Sloss, Olney, Myers, and Pres-
ton to leave the Court. It should be mentioned, how-
ever, that sickness forced Myers to resign. Olney,
after trying judicial work for a few years, found he
didn't like it. Nonetheless, the fact remains that
these men did realize very much greater financial
rewards for their work at the bar than they had as
justices. Curtis did feel that compensation on the
Court somewhat comparable with the rewards of
practice would contribute toward interesting the
ablest men in accepting a place on the Court. On
this point he observed:

"All will agree that the people of the State require and
deserve the best legal talent to give final adjudication to the
important and vital questions affecting their property, their
liberty, and their very lives, but it cannot obtain such services
unless the compensation paid by it compares more favorably
than it now does with that received in private practice. I can
say this now, as I am out of it, and am in no way personally
concerned in the matter. I will say that I never felt that I
was underpaid for my services and accordingly never made
any complaint. Yet I can further say that I never objected
to a raise in salary or refused one when it was made."l*

Curtis' opinions, commencing with a number writ-
ten soon after coming to the Supreme Court, are
represented in casebooks compiled by the best
scholars of the law. He wrote the learned opinion
for the divided Court in the Bridges and Times Mir-
ror cases relating to contempt for expressions on
cases that had not been finally decided. The deci-
sions were reversed by a divided United States
Supreme Court. As these are discussed in the
sketches on Edmonds and Gibson, they are not re-
ferred to more fully here. While finally overruled,
Curtis had as company in his views the biggest of
men on both the state and national levels.

Curtis' announcement of his retirement provoked
differing reactions. In an editorial entitled "Oh,
Wise Judge!" he was commended on this stand.

"There should be general public appreciation of his atti-
tude", observed the editorial. '"Although it is true the wisdom
of years is most important in the membership of the Supreme
Court and that youth does not have the same significance
thereon as in some other divisions of government, yet there
should always be the leaven of enough youth to keep the
court from losing touch with the times . . . Life tenure should
not encourage them to cling to their posts to the extent of
defeating this principle."i5

A feature writer writing under the heading of
"One Man's Opinion" expressed his view as follows:

"I think Judge Curtis is entitled to retire. But not for the
reason he states. That applies only in general.

"Judge Curtis has earned the right to take a rest after a
long period devoted to public service. But the opinions he
writes, and his demeanor on the bench, the respect and ad-
miration his colleagues accord him, indicate he should not
retire . . .

"Most Californians will regret Judge Curtis' decision .. ."18

There were a few additional comments in the
press to the same purport as the above, but all
recognized that he richly deserved "the reward of
retirement."17

As it turned out Curtis could have given another
ten years or more to the Court so far as his health
and strength went, although not without some strain
on him and particularly on his eyes at times. How-
ever, if the lives and the work of the men who have
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been the justices teach anything, they make it clear
that the responsibilities of the Court will be well
discharged even though the ablest of men leave it
in the height of their powers.

Upon leaving the Court, Curtis and his wife re-
turned to San Bernardino. Their children for the
most part lived nearby. Their son, Jesse W. Curtis,
Jr., was practicing law there. At first the press
quoted Curtis as stating he would maintain a desk
in his son's offices, indicating he planned to keep his
fingers in the activities of the profession. However,
a little over a year after his retirement, the organi-
zation of the law firm of Curtis & Curtis was an-
nounced, consisting qf the Curtises Senior and
Junior, with offices in the Andreson Building. They
were joined by Kenneth R. Henry, a Boalt Hall
graduate, who had been Curtis' legal research
assistant on the Court. Fine likenesses of all three
appeared in the press.18 Only weeks after his retire-
ment, Curtis and John W. Preston joined in filing a
supersedeas proceeding against the Bank of America
in the Supreme Court. This was "an unusual case"
where the Bank had mistakenly sold land in Kings
County as a trustee.19 As time went by, Curtis
limited himself largely to consultation.

Curtis went ahead with life upon his return to
San Bernardino much as though it was something
still all before him. At the age of eighty-five he and
his wife built a lovely new home. "In its spacious
yard he planted all the fruit trees he always had
wanted, knowing full well they would not mature to
bear for five years more at best." However, "for his
years of tenderly caring for the trees, he was re-
warded by living to enjoy the fruit they bore."20

His spirit of independence never forsook him;
when failing eyesight halted his driving, he would
climb aboard the D Street bus, and ride from his
North End home to the downtown area, in summer's
blistering heat and winter's cold, rather than incon-
veniencing friends or relatives, who would willingly
have taken him. Curtis was a familiar figure his last
years in downtown San Bernardino. He participated
in the life of the entire community and helped in
many worthy causes. He continued to be a pillar in
the Baptist Church and was a principal speaker
when it cleared its debt of $26,000.00 and burned
the mortgage.21 He headed the campaign to elect
Harry R. Sheppard to Congress.22 He was a speaker

at the installation exercises of his son as a judge of
the Superior Court for San Bernardino County in
1953, at which time he mentioned his son would
have to learn to sleep with eyes open in order to
uphold the dignity of the Court while attorneys
wrangled over dull cases. "Be sure you read them
(briefs submitted). You'd be surprised what you
can learn."23 He wrote a history of the San Ber-
nardino County Bar. He was a trustee of Berkeley
Baptist Divinity School and of Redlands University.
He was a booster for the Y.M.C.A. through the
years. While on the Court, he was what could be
termed a regular attender at the Charter Day and
Commencement exercises at the University of Cali-
fornia in Berkeley.

Curtis died at St. Bernardine's Hospital in San
Bernardino the evening of October 5, 1960. His wife
had died only a few months before, on February 16.
Surviving him were his son and two daughters, Mar-
garet (Mrs. Harris M. Chadwell), and Helen (Mrs.
J. B. Shepherdson), eight grandchildren and six
great-grandchildren. The services were private and
the interment took place at Mt. View Cemetery.
The family asked that no flowers be sent but stated
there would be no objection to donations to the
Y.M.C.A.24

Shenk in the Law Review sketch previously men-
tioned referred to Curtis' "keen.sense of humor and
natural ready wit." A few examples of this humor
were set forth by Robert L. Harrison in the San.
Bernardino Telegram at the time of Curtis' death.
One incident he mentioned related to the time when
Curtis and his wife were living at the Empire Hotel
in San Francisco. Two young attorneys called at his
apartment on business. When they had finished,
they invited Curtis, "a life-long prohibitionist" to
the Empire Room at the top to "have a snort" with
them. " 'Young man', the judge sternly replied",
his eyes twinkling, " 'I don't snort.' "

Curtis was a good-sized man about five feet ten
inches tall, weighing about 180 pounds or a little
more. His eyes were blue, complexion on the dark
side, with curly hair which was dark brown when
young, but which was gray many years, and during
his last years white. He retained his hair to the last,
except for a bald spot on the top towards the back
which was not noticed unless one was immediately
behind him. 115
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In 1934 Curtis was awarded the Asa Call Trophy
by the University of Southern California as the
alumnus who had attained the greatest distinction
(brought greatest honor to the school).25 In 1926
this University bestowed upon him the honorary
LL.D. and Southwestern University in Los Angeles
did likewise in 1928. He was a member of the Order
of Coif.26 When asked about his favorite pastimes
Curtis mentioned once that he liked motoring and
reading outside of the law to remove the cobwebs
from his mind.
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Frank G. Finlayson

by KENNETH M. JOHNSON, SAN FRANCISCO

rank Graham Finlayson is different from
a great number of the justices of the Su-
preme Court in that he served for a very
short time. On the other hand, he had much

in common with the majority of the justices in that
a large portion of his life was spent in public service
of one kind or another.

Finlayson was born in Bendigo, Victoria, Aus-
tralia, on March 24, 1864, and was the son of James
Ross and Elizabeth (Goodsir) Finlayson. Both
parents were of Scotch ancestry. His father was
engaged in gold mining in Australia. In 1867, when
Finlayson was 3 years of age, the family physician
recommended a long sea voyage because of his
mother's poor health. As result of this the family
spent 97 days on a sailing vessel from Sydney to
San Francisco. Upon reaching California the decision

was made to relocate, and the family remained in
California. Finlayson is thus one of the three jus-
tices who were born outside of the United States,
the other two being Lorigan and McKee.

Finlayson received his early education in the
public schools of San Francisco and, as was custo-
mary at that time, went directly from high school
to Hastings College of Law. When he was 21 years
of age, in 1885, he graduated with an LL.B degree
and was admitted to the Bar the same year. It is
interesting to note that he went to school during
the daytime and apparently in the evening reviewed
what he was studying with his father, because
shortly after Finlayson was admitted to the Bar, his
father was also admitted. There is no indication
that the father ever attended Hastings or any other
law school.

Soon after being admitted to practice, Finlayson
was associated with an older practitioner, P. P.
Ladd, and a firm was formed under the name of Ladd
& Finlayson in San Francisco. This association did
not last very long, and, in December, 1886, Finlay-
son moved to Los Angeles. A little later his father
joined him, and for a number of years they prac-
ticed law together under the firm name of Finlayson
& Finlayson. During this period he began his first
public service, being elected to the Assembly of the
State Legislature in 1893. It was during this time,
and undoubtedly prior thereto, that Finlayson be-
came interested in the street laws of the State of
California which were at that time a legal jungle.
In an effort to clarify these laws for himself, Fin-
layson made a very extensive study, and in 1893
there was published his "Street Laws of the State
of California" which for many years was the stan-
dard authority in the field and is still of value to
anyone interested in tracing the historical develop-
ment of street law in California.

On June 10, 1895, Finlayson married Miss Agnes
Thayer, who had come to Los Angeles from San
Francisco. There was one child, Beatrice. Mrs. Fin-
layson died well before Justice Finlayson, and he
later married Miss Grace Reiniger, who survived
him. It was also during this time that he was ap-
pointed Assistant United States Attorney for the
Southern District of California; he held this posi-
tion from August of 1895 until July of the next year.
Following his term as Assistant United States 117
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Attorney, Finlayson continued to practice law for
approximately 15 years. In 1910 he was elected to
the Superior Court in Los Angeles and remained on
that bench for nine years. In January, 1919, a new
division of the District Court of Appeal for the
Second District was created, and Finlayson was
appointed Presiding Justice. He was elected to suc-
ceed himself and altogether held this position for
a period of almost eight years. The work of Finlay-
son in the District Court of Appeal was of the high-
est quality, and a review of his decisions indicates
that he was a good judge and quite active, taking
apparently more than his share of the work. He was
also inclined to take a practical and realistic view
of legislation. This is well typified in a quotation
from his opinion in People v. Louise Peete (54 Cal.
App. 333). Among the many issues involved in this
case was whether the question of the statute pro-
viding for an alternate juror in criminal cases was
constitutional; in this case Finlayson said:

To hold, under these circumstances, that a defendant is
deprived of the right to a trial by a jury of twelve simply
because one of the twelve by whom the verdict is rendered
may, throughout a part of the trial, have sat and listened to
the evidence as an 'alternate' and not as a regular juror,
would be to exalt mere form above substance. To so hold
would be to leave untouched the vital springs of reality and
grasp at the merest shadow of substance, forgetting that 'the
letter killeth, but the spirit giveth life.' Our conclusion on
this branch of the case is that our code provision for the
selection of an 'alternate juror,' and, if need be, for his im-
panelment as one of the twelve to whom the case is finally to
be submitted, does not impair any of the essential attributes
of a trial by jury.

Incidentally, People v. Peete was one of the more
spectacular Los Angeles murder cases, and the full
opinion by Justice Finlayson is still interesting read-
ing to those fascinated by the annals of crime.

In August, 1926, Justice Thomas J. Lennon of
the Supreme Court died, and Finlayson was ap-
pointed to the Supreme Court on October 1 of the
same year by Governor Friend W. Richardson. He
took his seat in the Court on October 4. At this
time the Chief Justice was Waste and the other
Associate Justices were Richards, Shenk, Seawell,
Curtis, and Jeremiah F. Sullivan. Finlayson was a
candidate to succeed himself in the election of No-
vember, 1926, but was defeated by John W. Preston.
This would appear to be an incident in support of
the present method of constituting personnel of the
Supreme Court. During the short time that Finlay-
son was a member of the Supreme Court there are
several cases in which he is listed as concurring;

however, possibly because of the necessities of a
political campaign, there are only two opinions writ-
ten by him.

After being defeated in his election Finlayson
returned to Los Angeles where he resumed the prac-
tice of the law in partnership with James S. Bennett
and Hubert T. Morrow. The firm continued for
many years under the name of Finlayson, Bennett
& Morrow.

Finlayson was interested in State Bar work and
became a member of the Board of Governors in 1937,
serving in that position for a period of three years.
He was one of the most faithful of the members in
attendance at the meetings of the Board of Gov-
ernors. Another public office he held was as a mem-
ber of the Charter Revision Committee for the City
of Los Angeles for a period of ten years, from 1901
to 1911.

The social life of the community was not over-
looked; Finlayson was a member of the University
Club, the Jonathan Club, Union League Club, and
was also a 33rd Degree Mason.

Finlayson continued in the active practice of the
law until about January of 1947. A month before
the completion of his 83rd year he died, on Febru-
ary 9, 1947. Nearly all of the obituaries which were
published at that time indicated that there was a
strong spiritual side to Justice Finlayson. In a letter
written by Finlayson to Mr. J. Edward Johnson
approximately five years before his death, Finlay-
son observed,

You ask what church I belong to. Well I can't say that I
'belong' to any church, although I am still enrolled as a mem-
ber of St. Paul's Cathedral—an Episcopal church. The fact
is that religion, per se, means more to me than any church.

Final services were held at St. Paul's Cathedral
on February 11,1947. Although 21 years had passed
since Finlayson was a member of the Supreme Court,
upon his death a rather impressive ceremony was
held.

Chief Justice Gibson announced that the court paused for
a few moments to honor the memory of a former member of
this court, Frank G. Finlayson. The Chief Justice stated that
Judge Paul J. McCormick would present a memorial on be-
half of the Los Angeles Bar Association, that Mr. George C.
Chatterton would present a memorial on behalf of the Los
Angeles Lawyers Club, and that Mr. Justice Shenk would
respond for the members of the court.

JUDGE McCORMICK: To those of us who subscribe to the
principle of Immortality, this is an auspicious occasion; for it
not only attests the thoughtful respect for the memory of an
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eminent Judge of our beloved State, but it also makes mani-
fest the vivifying effects of his noble and useful life, and war-
rants us in saying with the poet:

'There is no death! What seems so is transition;
This life of mortal breath is but a suburb of
The life Elysian, whose portal we call Death.'

By designation of President Paul Fussell, I come as the all
too inadequate spokesman of the Los Angeles Bar Association
to briefly outline the sublime qualities of mind and heart
exemplified by our lamented friend, Frank Graham Finlayson.

Through the well-nigh sixty years of his activity in this, the
home community of our departed brother, as citizen, lawyer
and judicial officer, he gave constant evidence of the cardinal
precepts of his life—loyalty to principle and integrity of
purpose.

While ever forward-looking in his concept of social relation-
ships and juridical attitudes, he was never an opportunist who
trimmed his sails to the breezes of fortune or relaxed his con-
science to the tempting aspects of expediency. Duty, in Life's
journey, he looked for in the pathways of sincerity, rather
than in the seductive avenues of make-believe. Being true to
himself, he was false to none, and no vainglory marred the
effectiveness of his manifold accomplishments. In a word, he
believed that

'Not in the clamor of the crowded street,
Not in the shouts and plaudits of the throng,
But in ourselves, are triumph and defeat.'i

FOOTNOTE
30Cal.2d921.
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Jeremiah F. Sullivan
As he appeared when a Justice

by KENNETH M. JOHNSON, SAN FRANCISCO

eremiah Francis Sullivan's appointment to
the Supreme Court of California was in
recognition of his untiring efforts "for
good government, for the integrity of the

legal profession and for the highest standards of
civil life."1 The honor came to him almost in the last
year of his life. He had made two strenuous efforts
to become a member of the Court when younger but
had been unsuccessful. His length of service when
he did come to the Court was for little more than
a month.

Jeremiah F. Sullivan was born in New Canaan,
Litchfield County, Connecticut, on August 19, 1851,
and was the son of Michael and Margaret (Bohane)
Sullivan, who came to California by way of Nica-
ragua when he was less than a year old, settling in
Nevada County. Here he received the first rudi-

ments of his education and is said to even have
helped his father a little in his mining pursuits. They
moved to San Francisco in 1862.

Upon coming to San Francisco, Sullivan's educa-
tion was continued at St. Ignatius where he was a
student for eight years. He sold papers to help keep
himself in school through these years. After com-
pleting his elementary education, he entered the
college department of St. Ignatius, graduating with
an A. B. degree in 1870 and a M. A. in 1872. After
graduating, he taught Latin, Greek, mathematics,
geography, history and English during his spare
hours and also took up the study of law in the office
of Winans Belknap. He was admitted to the bar in
1874 and commenced the practice of law in San
Francisco in association with John J. Meighan, with
offices at 638 Kearny Street. The firm was known as
Meighan & Sullivan. In 1877 he became a member
of the San Francisco Board of Education, serving in
this position until 1879.

After practicing a relatively short time, he was
elected one of the twelve judges of the Superior
Court in San Francisco in the election of Septem-
ber 2, 1879, the first under the new constitution. He
was then only twenty-eight years old. He served in
this position for a period of ten years and resigned
on August 1, 1889, to join his younger brother,
Matt I., in the practice of the law, an association
which continued until his death, except for the in-
terruptions incident to his and his brother's service
on the Supreme Court. This is the only example in
California of brothers on the Supreme Court.

As a trial judge he became known as a firm,
courageous, and able man. He presided at a number
of important trials, the most famous and sensational
of which was the action brought by Sarah Althea
Hill against Senator William Sharon to establish
that they were husband and wife. The action was
also for a divorce and a property settlement. There
was no jury and Sullivan, therefore, had the respon-
sibility of determining the facts as well as applying
the law. He found that Sharon had entered into a
marriage with Sarah Althea Hill and granted a
divorce. Two appeals were taken in connection with
this proceeding, one from the judgment roll and one
from the order denying a new trial. The first was
affirmed by the Supreme Court and the latter re-
versed.2 In this bitterly contested case Sullivan



JEREMIAH F. SULLIVAN
Sixty-Eigth Justice, November 22, 1926 — January 3, 1927

came in for his share of abuse, and it was even
charged by David S. Terry that he had been offered
a substantial bribe, which Sullivan emphatically
denied.3 While his judgment, favorable to Sarah
Althea, was in due course completely nullified
through the decisions of the Supreme Court and the
Federal courts in San Francisco, his ruling neverthe-
less brought him nothing but respect. "One of his
famous decisions," observed the San Francisco
Examiner of January 24, 1928, "was in the Sharon
case, where he won the plaudits of the bar, citizenry
and press throughout the State for adherence to the
law without reference to the millions involved."

In 1883 he was the presiding judge of the Superior
Court in San Francisco. In the election of Novem-
ber 2, 1886, he was a Democratic candidate for a
justice of the Supreme Court of California but was
defeated by A. Van R. Paterson, running on the
Republican and American Party tickets. Paterson
received 101,685 votes, while Sullivan received

Jeremiah F. Sullivan <is he appeared about the time he pre-
sided at the William Sharon-Sarah Althea Hill divorce trial.

92,589. Sullivan aspired again for this honor in the
election of November 6, 1888 and narrowly missed
election. His opponent, John D. Works, the Repub-
lican and American Party candidate, received
123,477 votes, and Sullivan, running on the Demo-
cratic ticket received 122,974.

One of Sullivan's most outstanding contributions
came through his work as a member and officer of
the San Francisco and California bar associations.
He was president of the former from 1917 to 1924
and of the latter during the year 1923-1924. His
administrations were noted for their vigor in push-
ing a program designed to place the bar before the
public in the most favorable light. During his presi-
dency of the San Francisco Bar Association, the
prestige and membership greatly increased, and the
organization became an important influence for
good government, particularly as related to the
judicial and legal side. He was instrumental in bring-
ing about reform in the Police Courts in San Fran-
cisco and the defeat of unfit candidates for judicial
office, which involved in part the recall of certain
police judges in 1921. "This is an occasion," he said
at the time, "for the association to take up the
sword of militant action. Those who have betrayed
their trust as judicial officers are entitled to neither
respect nor sympathy."* He also had a direct and
effective hand in other reform movements. He was
never afraid to speak out when the best interests of
the public were involved. It has been said the proj-
ect nearest to his heart was the creation of the State
Bar of California, placing the government of the
lawyers entirely in the control of a public corpora-
tion consisting of the lawyers of the state. He is
credited with making the first suggestion for the
creation of an integrated state bar along the lines
it finally took at the annual meeting of the California
Bar Association in Santa Barbara in 1917. It is now
recognized this was a move in the right direction,
for it put the practice of the law on a basis where
the best interests of the public would be served
through proper and efficient rules and regulations
relating to admission, disciplining of unworthy
members, and the better administration of justice
generally.

Sullivan was appointed to the Supreme Court on
November 22, 1926, filling the place left vacant by
Justice William P. Lawlor, who had died in July,
1926. Sullivan remained on the bench until January
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3,1927, when he was succeeded by William H. Lang-
don who had been elected in the November election.
Sullivan therefore served on the court a little more
than a month. However, he received the appoint-
ment with a great degree of satisfaction and a feel-
ing of appreciation, and needless to say he served
with pleasure and enthusiasm. He was very gracious
about it. Chief Justice Waste mentioned that
"[Sullivan] never entered the quarters of the Court
on any morning during his time with us that h> rHd
not first go to the chambers of the Chief Justice,
there to present his compliments, and to report
'ready for any service.' ""' In addition to Waste, the
other members of the Court while Sullivan served
were Shenk, Finlayson, Seawell, Richards, and Cur-
tis. Finlayson and Curtis were new on the Court at
the time, Finlayson having been appointed in Octo-
ber to take the place of Lennon, who had died, and
Curtis having been appointed in January to take
the place of Waste, who had resigned as associate
justice to become the Chief Justice in the place of
Myers who had resigned.

Only one decision bears the name of Sullivan
although the style of certain "by the Court" opin-
ions suggests that he may have had a hand in them.
Sullivan did participate in one of the most famous
riparian rights cases, Herminghaus v. Southern
California Edison Co.; this is a landmark case in
its field.

Upon completing his short term he again con-
tinued in the practice of the law in association with
his brother, Matt I., as well as Theodore J. Roche,
Hiram W. Johnson, and Edward I. Barry.

Sullivan died at his home in San Francisco Janu-
ary 23, 1928, a little over a year after leaving the
Court. For a month or so his heart had functioned
poorly, and he realized the end was near. This in
no way unnerved him. "He faced the last tribunal
with the same quiet dignity characteristic of his
demeanor on the State Supreme Court and other
high places he had occupied in life. He was smiling
and conscious almost to the last."8 He left surviving
him five children, Harry F., Gertrude M. (wife of
Bernard M. Breeden), Helen Bliss (wife of Roland
W. Schumann of the U. S. Navy), Jeremiah Francis,
Jr., and Marguerite (wife of Arvid P. Croonquist
of the U.S. Army). His wife had died on December

30, 1918. He had married her on September 13,
1876; prior to their marriage she had been Helen
M. Bliss, daughter of George D. Bliss, a California
pioneer. Their marriage had taken place in San
Francisco.

Sullivan was very devoted to his family. "There,"
says Chief Justice Waste, who knew him and his
family well, "Judge Sullivan, perhaps more than in
any other place, showed those characteristics which
made him so truly beloved by all."7

Sullivan was a man a little above medium-size,
weighing around 175 pounds and standing about
five feet, nine or ten inches tall. When he was about
35, he took on considerable weight and weighed over
200 pounds for a period. In later years his hair was
white, as was also his prominent walrus mustache.
His eyes were blue and, while guileless, were never-
theless quick to change into a merry twinkle.

He had a most kindly and magnetic personality.
This in part accounts for the host of friends he
made and kept through life. It was as natural for
him to be friendly and solicitous, from all appear-
ances, as it is for water to run down a hill. There
can be no doubt that it was congenial to his spirit
to be in a position to do a kindly act for someone.

On February 6, 1928, there was a special session
in the Supreme Court, honoring the memories of
Lawlor, Lennon, and Sullivan, who had died not a
great time apart. His life and virtues were on that
occasion officially noted by the Bench and Bar, with
Randolph V. Whiting, Oscar K. Cushing, and Chief
Justice Waste making appropriate remarks.8 At a
luncheon of the San Francisco Bar Association a
short time after Sullivan's death, his passing was
noted. Men not on the program asked to be permit-
ted to say a word or two about him, and each, speak-
ing with sincerity and tenderness, gave a testimonial
of some particular kindness that Sullivan had gone
out of his way to extend to them at some time of
need.

In a material and financial way Sullivan was suc-
cessful to a degree that enabled him to do those
things most congenial to his nature. His estate
inventoried after his death at $340,384.61. He was
always a Democrat and also a loyal Catholic. He
was a member through the years of a number of
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organizations affiliated with the Church, most prom-
inent among which may be mentioned the Young
Men's Institute of which he was a founder and the
first president. "Judge Sullivan realized the impor-
tance of guiding young men," observed Archbishop
Hanna at the time of Sullivan's death, "and it was
for this that he founded the Young Men's Institute,
which stands today as a monument to his belief in
God and his respect for his fellow men. His own life,
built upon the firm foundation of reverence, justice
and service, is an example for new generations to
follow."9 This organization a short time before Sul-
livan's death established a prize to be given annually
for the best oratorical effort in a contest between
the students of the Catholic universities and colleges
of California as a memorial in recognition of his ser-
vice. Sullivan liked to be around young people, and
it always gave him much pleasure when he found
an opportunity to give encouragement to young men

who were facing the difficulties involved in getting
established in the law.

His death removed "from public life and the roster
of the California bar a man honored as a citizen and
attorney." He was one of the "towering figures in
the legal annals of San Francisco and the State"10

in his day.

FOOTNOTES

1. Editorial, San Francisco Examiner, January 24,1928.
2. Sharon v. Sharon, 75 Cal. 1,16 Pac. 345; Sharon v. Sharon,

79 Cal. 633,22 Pac. 26.
3. For more details relative to the Sarah Althea Hill-

Sharon trial, see the chapter on David S. Terry.
4. San Francisco Examiner, January 24,1928.
5. 201 Cal. 775.
6. San Francisco Examiner, January 24,1928.
7. 201 Cal. 775.
8. Ibid.
9. Saw Francisco Examiner, January 26,1928, p. 3.
10. Ibid., January 24,1928.
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John W. Preston

here was much more to John W. Preston
than even a good biographical character-
ization might reveal. It may be that the
reciting of a multiplicity of facts relating

to his life and career would only tend to obscure
and hide. There is no gainsaying there was a cap-
tivating side to Preston whether it found expression
in his semi-drawl; measured step and stride; dis-
arming audacity while cross-examining; the effect of
his presence on any group in which he sat though no
words were uttered; the reactions of admiration and
pride his appearing in the state of his birth excited
both before and after attaining fame afar; the tangy
flavor of his general philosophy etc.

One almost suspects a peculiar and unusual phil-
osophy on the part of Preston as relates to holding
positions of honor, namely, that the experience
gained was the primary object to better qualify him
for more efficient service at the bar. He never with-
drew himself from the role of advocate except as

special assignments dictated this for short or long
periods, but did considerable resigning calculated
to keep him pointed to the bar. This, however, is
not saying he liked work at the bar better than that
of the bench. He was outspoken in his dislike of
the pettifogging many lawyers engage in and men-
tioned once that one of his reasons for desiring to
go on the bench was to get away from it.

Preston seemed almost to be a born lawyer as
may be suspected from his impatience to reach the
age when he might be admitted to the bar. Nor could
sickness and failing eyesight in the last year of his
long life reconcile him to forsake the bar notwith-
standing a considerable sensitiveness lest his infirm-
ities should make him a burden to those he was
helping, including the courts, rather than one of
efficient service to them.

John White Preston, one of the seven children
(six sons and one daughter)2 of Hugh Lawson and
Thankful Caroline (Doak) Preston, was born in
Woodbury, Cannon County, Tennessee, on May 14,
1877. He received his elementary education in the
common schools of Woodbury. He entered Burritt
College, in Spencer, one of a number of little colleges
maintained by the Church of Christ, in the fall term
of 1892 and graduated in 1894. Thereafter, he did
"post graduate" work for a period at Bethany Col-
lege in Bethany, West Virginia.

Preston commenced his preparation for the bar
while still a student at Burritt College by handling
cases in the Justices' Courts where it was not neces-
sary to have a license to practice. One of his first
cases, if not the first, involved the right of possession
of some hogs. Preston's own account of this is set
forth in a letter3 he wrote to a boyhood friend, James
M. Brady, in the last year of Preston's life.

"In the spring of 1894", runs this letter, "my
brother and I practiced before the Justice Court in
Spencer, and one at least of the other students did
the same, Lon Acuff. He had several cases. One was
a replevin action involving possession of 28 head of
razor-back hogs. This case was tried—Charley and
I on one side, and Lon Acuff and a regular lawyer by
the name of Head, on the other side. The case ended
in a free-for-all fight in the courtroom in which I
got the worst of it and was later fined $7.50 for dis-
turbing the peace. My fee was $10.00. I took the
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$2.50 remaining and purchased a $2.00 pair of W. L.
Douglas shoes, and used fifty cents to buy hard
cider from Mr. Pearson who operated the tannery.
His son, I think, was the constable present in the
courtroom during the fight. Two justices sat in this
case—one named Curtis (three years later both
served on the committee which recommended Pres-
ton's admission to the bar), and I don't remember
the name of the other..." It was not the justices
who initiated the proceedings relating to disturbing
the peace. Both turned their heads and looked out
of the window while the fight was in progress.

The following, in his own words, was Preston's
experience when admitted to the bar:

M. D. Smallman . . . was the one to whom I applied. This
was in 1897. (Preston would not be twenty-one until May 14,
1898). He asked me the meaning of 'res inter alia acta'. I
gave some sort of an answer, insufficient to be sure, but he
took it as a correct answer. He then appointed a committee
—and that committee consisted of friends of mine—and with-
out asking any question, made out a certificate which. ..
said I was qualified to practice law. I then journeyed to
Lebanon (the county seat of a county adjoining Cannon
County) where I approached John S. Gribble, who signed the
license which legalized my entering the practice of the law.
I then went back to my home town and began practicing...

While Preston acquired his early learning in the
law largely by his own study, observing the courts
in operation and through his own experiences in the
justices' courts, it is also known that he "read law"
in a local lawyer's office for some time. There he had
the opportunity of seeing witnesses interviewed,
papers prepared, and the usual things taking place
in a law office.

Cannon County, Tennessee Bar About 1899
Courtesy W. N. Nichols, Woodbury, Tenn.

However, Preston did not feel satisfied with his
preparation, and "considered going to Cumberland
University" after he was admitted, with a view of
acquiring a law degree, "and visited the town for the
purpose." "But on reflection I gave up the idea."
This failure, he observed in 1955, "to study for a
degree I have in later years regretted." One can only
wonder what his regrets could have been having
attained such success in his profession.

Preston did not practice in his home town a great
while. The death of Joseph Elledge, a bachelor who
had lived in Ukiah, brought him to California.
Sisters of the deceased living in Tennessee employed
Preston to look into the circumstances surrounding
the making of his will. This necessitated his coming
to California. He arrived in San Francisco on the
night of July 25, 1899 and put up at the Grand
Hotel. In the bar of the hotel that first evening he
met Frank C. Jordan, then County Clerk in Ala-
meda County, and Elijah C. Hart, a judge of the
Superior Court in Sacramento, who was trying a
water case in Oakland. Through these chance ac-
quaintances he was helped in getting the lay of the
land here.

Preston spent five months investigating and pre-
paring for a will contest. He won in the trial, but
there was an appeal on the other side. While it was
moving along and still pending, he decided he want-
ed to come to California to live. He was admitted
to the bar here in 1902. His brother Hugh came to
California that year too. They joined forces in the
practice at Ukiah, becoming known as Preston &
Preston. On June 8, 1902, Preston and Miss Sara
Rucker of Nashville, Tennessee, were married in
Murfreesboro, Tennessee.

Preston not only made headway in the law but
participated actively in the community's life, busi-
ness and financial, political, and otherwise. He
helped found and became president of Preston Loan
and Investment Company and was a director of
Fort Bragg Commercial Bank. From 1904 to 1908
he was chairman of the Mendocino Democratic
Committee. In 1908 he was elected to the Assembly
of the Legislature and served through the thirty-
eighth session which met in 1909. He was nominated
again for this position in 1910 but declined to run.
On December 23, 1913, he was appointed United
States District Attorney for the Northern District 125
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of California by Woodrow Wilson, serving therein
until July 24, 1918, when he was appointed Assist-
ant Attorney General of the United States in charge
of war work. In this position he conducted most of
the war conspiracy cases on the Pacific Coast. There
was much of excitement in his work in this period.4

Preston served in this position until May 15, 1919,
when he resigned to take up practice in San Fran-
cisco.

In 1926 he became a candidate for associate jus-
tice of the Supreme Court to fill Lennon's unexpired
term, ending in January 1931, Lennon having died
in August of that year. Finlayson had been appoint-
ed to serve in Lennon's place until a successor should
be elected, and became a candidate to succeed him-
self. Preston defeated Finlayson in the election. At
the August, 1930, primary, Preston was unopposed
and received 809,019 votes, electing him for a twelve
year term. When he came to the Court, Waste was
the Chief Justice and the associate justices beside

himself were Shenk, Seawell, Richards, Langdon,
and Curtis. No change took place in the Court's per-
sonnel during the period he served except one.
Richards died in 1932, whereupon Thompson was
appointed.

Preston resigned from the court on September 31,
1935, after serving a little less than nine years,
whereupon Conrey was appointed his successor. A
number of Preston's opinions have been incorporated
into casebooks by leading scholars. It is doubtful if
the Court has ever had a member whose distinctive
personality crept into his judicial writings as much
as Preston's. They were not always confined to a
discussion of legal principles alone, but frequently
there was worked in enough personal elements re-
lating to the litigants to excite interest from the
human point of view. When Preston was a member
of the Court, the writer conducted an experiment
with himself by reading all of the opinions of the
Supreme Court as they came out in the advance
sheets. Almost invariably there was spice in Pres-
ton's opinions.

Preston's several years on the bench did not cause
him to lose the arts and skills common to successful
courtroom lawyers. Even on the Court he often
handled himself more like a lawyer and advocate
than a painstaking judge. This side came out prom-
inently when the Supreme Court examined witnesses
in the highly controversial Mooney-Billings matter
to ascertain if it should make any recommendation
which would lead to freeing Warren K. Billings.
Preston, as a member of the Court, cross-examined
with the scrutiny and vigor of any prosecuting
attorney determined to convict. The friends of
Mooney and Billings and their causes disliked Pres-
ton for this. How much Preston's action had to do
with the Court refusing to make any favorable
recommendation would be speculation, but it un-
doubtedly had its effect. There were those who
ascribed Preston's aversion to freeing Mooney and
Billings to undue conservatism and anti-liberalism.
When Preston was a candidate for nomination for
the United States Senate in 1938 the San Francisco
News, harking back to this, said editorially:

As for Mr. Preston, he is a conservative Democrat whose
role as prosecutor in the famous Billings hearing before the
State Supreme Court in 1930 showed him in anything but a
favorable light. It was not the side that he chose in this
notorious Mooney-Billings controversy that damned him so
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much in the eyes of those who watched the proceedings (al-
though in our eyes at least this too is a test of fitness) as the
manner and method in which he undertook to humiliate and
discredit some of the sincere witnesses who appeared to testify
for Billings.5

Preston, before going on the bench, was one of
the chief counsel for the Herminghaus group, own-
ers of a large tract of land bordering on the San
Joaquin River. He protected their riparian water
rights against Southern California Edison Company
and others proposing to use the water for power
purposes. While much had been accomplished in
consolidating the position of his clients when
Preston went on the Court, there nevertheless re-
mained much more to be done. While Preston could
not actively participate in this additional work by
appearing in court after going on the Court, he
nevertheless participated in other ways. Settlement
for his services upon completion of the work came
after Preston went upon the Court. In this regard
it became necessary to institute an action to recover
the fee. The Superior Court in Fresno awarded
Preston and his associates a total fee of $273,018.50.
After applying credits for payments made on account
it left due $259,460.00 plus interest.6 When payment
was finally made in December 1930, Preston re-
ceived a check for $311,000.00.7

After collecting this fee a controversy arose be-
tween the attorneys. Preston demanded one-half,
and James F. Peck insisted his share was two-thirds.
Theodore Stuart, another associate, sued Preston,
Peck, et al, and was awarded $54,400 as his share.
This judgment was affirmed by the District Court
of Appeal in San Francisco, and the Supreme Court
refused to grant a hearing there. The District Court
of Appeal mentioned that the trial in the lower court
was "protracted and acrimonious", and that the
parties had not "relaxed in their feelings towards
each other" in presenting their appeal. A great deal
was made of the fact that Preston had done work on
the case after going on the Court. However, that
which he did came within his rights.

Preston felt outraged at the jury's award of
$54,400. Some lawyers had testified that Stuart's
services had been worth only $1,500. The District
Court of Appeal stated the fee was "higher than we
would have allowed if called upon to fix it in the
first instance", but held that it was not free to dis-
turb the judgment.

Writing to Judge Robert S. Brady on July 1,1957,
Preston said in part, "Every lawyer should have
some judicial experience, and while I resigned from
the bench, it was not because of a dislike for it that
I did so." He resigned from the Court as of October
1, 1935. There was the usual notice thereof in the
press. "Justice Preston quits State Bench . . . ;"8

"Preston Quits . .. ;"9 "Preston Quits Bench for
U.S. Oil Contest";10 "Preston Hands in Resigna-
tion",11 etc.

Concurrently with notice of his resignation,
Preston published his own notice and announced
that he had "resumed general practice of the law",
with his main office in the Balfour Building in San
Francisco and his Los Angeles office in the Rowan
Building.12 As time went by the Los Angeles office
became his headquarters. It was generally under-
stood that his representation of the United States in
various matters, including the case the Government
had in connection with the Elk Hills oil reserve,
would take up much of his time. In 1940, as a spe-
cial assistant to the U.S. Attorney General, he
carried through involved condemnation proceedings
in behalf of the United States, pertaining to Ter-
minal Island at Los Angeles and Long Beach, for a
naval base which involved immense values.13

Annette Abbott Adams joined Preston when he
resumed practice and was commonly spoken of as a
special assistant to the Attorney General in the
aforementioned matters. In 1941 Preston reviewed
before the Lawyers' Club in Los Angeles the legal
intricacies of the Elk Hills oil case, which after six
years in court had been won for the Government. It
had involved twelve hundred and ninety acres of land
with a recovery of $7,238,297.44. Preston's theory
of the case had been accepted by the court.1* When
Preston resigned as special counsel and Assistant
Attorney General, effective September 30, 1941,
President Roosevelt sent him a "special letter of
thanks" wherein he said in part, "I want to take
this opportunity to thank you for the splendid ser-
vice rendered and wish you many years of continued
success and happiness."15

One of Preston's large assignments for almost
twenty years after leaving the Court was represent-
ing various California Indians in connection with
land allotment claims. These claims had been in
difficulty both in and out of the courts for a con- 127
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siderable period when Preston entered the battle as
counsel. One of the first tasks was to carry an appeal
to the Supreme Court of the United States from a
decision unfavorable to the Indians. This decision
was rendered by the United States District Court
and affirmed by the Circuit Court of Appeals in
San Francisco, (137 F (2d) 199, 1944). The de-
cision was reversed, (Arenas v. U.S. 322 US 419;
64 S CT 1090; 88 L.Ed.) and became the basis of
all matters relating to these claims. Despite the
Supreme Court ruling it was supposed there were
angles which it did not cover, giving rise to addi-
tional court proceedings. Preston and his associates
were in court a great deal on these Indian matters,
as evidenced by a listing of the cases.16

As relates to the Indian cases Preston stated that
the "compliment" he prized "most highly" was the
one found in a footnote in U.S. v. Pierce, 235 Fed.
(2) 885, at page 889 as follows:

After considering the record as a whole, we are in agree-
ment that there has been unreasonable delay on the part of
the government. The history of this tribe and other tribes
testifies to the delaying tactics which have been unreasonably
imposed upon the Indians. When, if ever, the Palm Springs
Indians would have been put in the enjoyment of their allot-
ment rights, is very questionable but for the able and per-
sistent efforts of Honorable John W. Preston assisted by
David Sallee, Oliver O. Clark, and before them Thomas L.
Sloan.

Preston's name came prominently before the
voters of California in 1938 when he became a can-
didate for Democratic nomination for United States
Senator in the August primary. Senator McAdoo
was seeking renomination. Among the others seek-
ing the Democratic nomination were Isidore Dock-
weiler and Sheridan Downey. It was supposed that
the incumbent, McAdoo, regarded as a regular
Roosevelt supporter, had the great advantage.
Downey was regarded by many as a proponent of
panaceas, shifting from one to another in a way that
made him highly unpredictable and even a radical.
Preston was thought of as an old-line conservative.
To the surprise of almost everybody, Downey won
the nomination, beating McAdoo by more than a
hundred thousand votes. Preston ran a poor third.
His political appeal was not great. After the primary
election he joined other leaders in backing Culbert
L. Olson for Governor.17

While Preston's backing Olson had not made him
one of the insiders in his administration, it never-
theless placed Preston in a position of sufficient

advantage to entitle him to some voice in matters
political. It was understood that he had his heart
set on appointment of Annette Abbott Adams to
the District Court of Appeal in Sacramento. State
Insurance Commissioner, Anthony J. Caminetti,
claimed priority for this position. In this connection
the following appeared in the political talk of the
press: "Judge Preston has been mentioned prom-
inently as a possible candidate against Olson in the
gubernatorial campaign next year, and it is asserted
that the appointment of Mrs. Adams probably
would be followed by announcement from Preston
that he will not be a candidate."18 While it may be
doubtful that Preston entertained gubernatorial
aspirations, there can be no doubt that he was solidly
behind Mrs. Adams. She was appointed Presiding
Justice of the District Court of Appeal at Sacra-
mento on March 20, 1942, amid great applause
throughout the state. This great achievement for a
woman inspired Mills College to confer the honorary
LL.D. upon her.

Preston became President of the Lawyers' Club in
Los Angeles in 1940. His great personal influence
and that of the Club came to the forefront during
the period he served and was accompanied with
considerable publicity. While he was President, he
had the honor of officiating on the occasion of the
appearance before the Club of his fellow Tennessean,
Sgt. Alvin C. York, who single-handed killed twenty
Germans and captured one hundred thirty-two, four
of whom were majors.19

While Preston did not go in for speaking engage-
ments, he nevertheless expressed his sage reflections
while participating in professional functions. At the
installation ceremonies of Twain Michelsen as a
Municipal Court Judge in San Francisco in 1935
he observed,

"A judge to be an ideal one, must have the wis-
dom of Solomon, the patience of Job, the self-
denial of a hermit, the industry of the ant, the faith
of a saint, and the courage of a martyr. We may
have a few of these judges on the bench, scattered
here and there, but I have never seen them." That
he was not expecting the impossible from the new
judge appears from his words that expectations did
not go beyond what "a good conscience" would do
as a "compass" as he "traveled through the judicial
field."20
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Left to right, Judge Albert Lee Stephens, Judge Andrew R.
Schottky, Justice Shenk, John W. Preston, Eugene Prince,

President State Bar, Mariposa, California, May 13, 1954.

In a talk to the Los Angeles Bar Association in
1955 Preston evinced an interest in California legal
history. While he alluded to the foundations laid in
1849, his review, gathered not from books but rather
his own experiences, related to the changes which
had taken place the little over a half century since
he came to the state, starting with the "horse and
buggy days, literally and figuratively." "The high-
ways were narrow, rough, and thick with dust. No
income tax laws existed, and but small inheritance
tax was operating... No oil development existed in
the State except the shallow Kern River area at
Bakersfield, which I visited in 1901 on the day of
the death of President McKinley. There were no
motion picture actors ...

"The outstanding legal subjects of the day were
mining, irrigation and Public lands. Such famous
cases as Boggs v. Merced Mining Co. . . . Lux v.
Haggin . . . and Katz v. Walkinshaw . . . were the
talk of the bar . . .

"The State was sparsely settled. Los Angeles was
a small city with no boom . . . Whiskey at the bar
was 3 drinks for 25 cents; and $1.00 was enough to
treat the house.

"There was no paper currency in circulation. The
price of a drink brought a full meal. The cost of liv-
ing was lower than in any other State.

"The street talk was 'crossing the plains from Pike
County, Missouri in an ox cart' or 'sailing around
the Horn.' Some cattlemen were preparing to take
their herds on a boat and sail for the Argentine."21

In this talk Preston referred to the great special-
ization taking place among the lawyers and esti-
mated forty percent of the lawyers at that time
were specialists, and that specialization had about
reached the saturation point.

In April 1957 the Los Angeles Bar Association, by
its President Augustus F. Mack, Jr., congratulated
Preston on the sixtieth anniversary of his admission
to practice, which he fixed at April 10. Referring to
his period at the bar, Preston observed,

"I was regularly admitted to the Bar in April,
1897 and recently have been celebrating my sixtieth
anniversary...

"I have taken the position that I have really
been practicing law 63 years instead of 60. And the
thought has occurred to me that you may remember
the fact that we boys were trying to practice law
in the Justice Court that period . . ."22

Preston's health became somewhat seriously im-
paired the last two years of his life. He had had two
operations. He spoke of "shingles, and other debil-
ities." "As a result my eyesight is greatly dimmed
and I cannot read or write", he wrote in July, 1957,
"and I am home now recuperating from other
troubles."23

"I am debating the question of how much longer
I will practice law. I am still doing quite a bit of
work even though my eyesight is affected. I do not
want to quit but neither do I want to become a bur-
den in my effort to continue my legal activities."

Preston's letter dated October 23, 1957, quoted
above, closed with the words,

"I am feeling much better and was able to appear
in court yesterday and expect in the future to be
able to do some legal work."

This was four months before he passed away.

Preston died at his home in Pasadena in his sleep
on February 18, 1958. He left his wife, daughter
Elizabeth (Mrs. Alex E. Genesy), and son John
W. Jr., associated with him in practice at the time 129
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of his death,24 and a number of grandchildren. The
funeral services were held in the Church of the Re-
cessional at Forest Lawn Cemetery, where the inter-
ment took place. His career was reviewed with
affection by the press of the state. The way his
"warm smile and keen sense of justice had endeared
him to innumerable friends throughout California"
and how his life had been lived "in the fullest" was
representative appraisal.25

While the work Preston did in his nine years on
the Supreme Court rates high in quality, and in a
way constitutes the most enduring and permanent
monument to his name, his resourcefulness, ability,
and energies were undoubtedly taxed as heavily dur-
ing his years at the bar after leaving the Court. No
man, excepting possibly David S. Terry in his long,
involved litigation involving Sarah Althea Hill, car-
ried through more involved litigation requiring years
of sustained attention.

FOOTNOTES

1. Chronology arbitrary as Preston and Langdon came to
the Court the same time.

2. William Doak, Thomas Ross, John White, Howard Payne,
Charles M. Hugh, Mina Dement. The sons all had distinguished
careers. Observed Preston of his sister, "She practically reared
the younger boys and thus was buried her talent, which was
second to none of them."

3. Dated June 6, 1957.

4. John W. Preston, Jr. has described one trial; it arose from
a conspiracy between Germans and Hindu elements to foment
internal strife in India and so embarrass the Allies. Arms were
shipped to India in piano boxes. The trial began in Novem-
ber 1917 in the United States District Court in San Francisco,
with Preston in charge of the prosecution.

Because an attempt had been made to get the oper-
ators of the Whitcomb Hotel to divulge the movements of the
witnesses and because of other reasons, the defendants, over
the protest of counsel, were taken to Alcatraz every night
under guard. Because of the threats to Preston, he carried a
Smith & Wesson 38. The courtroom was under armed guard
at all times.

Ram Schandra, one of the principal defendants, was
well educated and ambitious, led the Gadar movement, and
for a time was on the staff of a Delhi newspaper. After the

paper was suppressed, he came to the United States where
he operated the Gadar press.

On April 20, 1918, Preston finished his closing argu-
ment and was standing at the counsel table gathering up his
papers; not far from him stood Marshal Holohan. As Ram
Schandra walked toward his counsel, Ram Singh, another
defendant, stepped up to Schandra, pressed a revolver against
his side and pulled the trigger. Schandra stumbled but at-
tempted to walk toward the bench. Singh fired at least 3 more
shots. Marshal Holohan then shot Singh under the ear killing
him instantly. Ram Schandra finally fell on Preston's papers
lying on the counsel table and dropped to the floor dead.

There was little doubt that had Marshal Holohan not
killed Ram Singh, Singh would have turned the gun on
Preston.

The trial was resumed that afternoon and a verdict of
guilty was found for 29 Hindus plus many German attaches,
including the German Consul and his aides.

5. August 11,1938.

6. Preston v. Herminghaus, 211 C.I; 292 P. 953 (1930).

7. Stuart v. Preston, 2 C.A. (2) 310; 38 P. (2) 155.

8. San Francisco Call, September 14,1935.

9. Oakland Tribune, September 4,1935.

10. San Francisco Daily News, September 4,1935.

11. Berkeley Gazette, September 4,1935.

12. The Recorder, October 2,1935.

13. Long Beach Press-Telegram, August 10,1940.

14. Los Angeles Independent Review, July 31,1941.

15. Los Angeles News, October 1,1941.

16. Without undertaking to make a complete list the fol-
lowing may be mentioned:

1943 Arenas v. Preston, 137 Fed. (2) 199.
1944 322 U.S. 419, 64 S.Ct. 1090, 88 L.Ed. 1363.
1945 Arenas v. U.S. 60 Fed. Supp. 411.
1947 331 U.S. 842, 67 S.Ct. 1531,1532, 91 L.Ed. 1853.
1950 Arenas v. Preston, 181 Fed. (2) 62, 66.
1956 U.S. v. Genevieve Pierce and Others

U.S. v. Arenas, 158 Fed. (2) 730.
17. San Francisco News, August 11,1938, editorial.

18. Los Angeles Times, December 6.1941.

19. Los Angeles News, August 28,1940.

20. The Recorder, October 26,1935.

21. Los Angeles Daily Journal, November 18,1955.

22. Letter to James M. Brady, referred to above.

23. Letter to Robert S. Brady, referred to above (July 1,
1957).

24. As this sketch is being written he is serving as a
superior court judge in Los Angeles County.

25. The Recorder, February 19,1958.
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William H. Langdon

n some respects William Henry Langdon's
career has been one of the most striking
among the men who have been justices of
the Supreme Court of California. "Educa-

tor, lawyer, banker, farmer, merchant, district attor-
ney and justice"—this sounds almost like the de-
scription of a jack-of-all-trades.2 In his case, how-
ever, the implication that generally goes with the
old adage does not apply, for he was more than a
passing success in all these departments. The course
he followed to become a lawyer is one that would
not ordinarily be followed in this day of high special-
ization. Who, for instance, ever heard of one spe-
cializing in educational work, stepping from that
department into a place of responsibility in the law
— from superintendent of schools in a community
like San Francisco to its district attorney—and
there, as fate would have it, to become a key man
in one of the most dramatic political and legal bat-
tles that has been waged in California?

Langdon was born on the "old Dougherty Ranch,"
(his own words to the writer), about four miles
northeast of Dublin, Alameda County, California,
on September 25, 1873, and was the son of William
and Annie (Moran) Langdon. His father was "a
poor fanner—a man who tilled the hilly Alameda
County acres on shares."3

Langdon commenced his formal education in the
public school in Dublin; thereafter, he attended
the public schools of San Leandro, and graduated
from the Hay ward High School.

Upon graduating from high school, Langdon en-
tered the old San Jose Normal School, which in due
course became San Jose State College, from which
he graduated in 1892. Since the institution did not
award degrees at this time, he received a certificate
or diploma in teaching. In 1924, thirty-two years
after his graduation, it conferred upon him an hon-
orary degree of bachelor of arts.

While Langdon diligently pursued a career as a
teacher and educator and attained high success
therein, the law nevertheless held a great fascination
for him, and he saw in teaching a stepping stone to
the law. While still in the normal school he began
addressing himself somewhat to the law, studying
it a little in the office of John E. Richards, who also
became a justice of the Supreme Court of California.
He never attended any law school.

In 1893 Langdon moved to San Francisco. Also
at this time he became the principal of a school in
San Leandro, which position he held for a period of
ten years, commuting back and forth across the Bay.
For many years he and his mother's family lived at
2510 Bush Street. He was admitted to the bar in
1896, and he opened a law office in San Francisco.
In 1897 he became a teacher in San Francisco eve-
ning schools.

Upon his admission to the bar, he did as much
legal work as he could while discharging his teaching
assignments. From 1893 to 1897 he appears in the
San Francisco Directory as "schoolteacher." In 1898
he is listed as a teacher at the John Swett Evening
School; in 1899 as attorney-at-law with his office in
the Claus Spreckels Building; in 1900 as a teacher
in Rincon Evening School; in 1901 and 1902 as at-
torney, with his office in the Parrott Building. The 131
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next four years he was Superintendent of Schools in
San Francisco and is so listed in the Directory for
the years 1903 to 1906. Langdon had been aspiring
to become a police judge but finding the competition
for this position intense he concluded he could not
win the nomination. He thereupon made an agree-
ment to support one of the other aspirants if the
latter would support Langdon for Superintendent of
Schools, resulting in Langdon's election to that of-
fice. In 1906 he is listed in the San Francisco Direc-
tory as District Attorney.

The step from Superintendent of Schools to Dis-
trict Attorney was in the nature of more good luck.
Eugene Schmitz had been mayor of San Francisco
since 1902, and Abraham Ruef had entrenched him-
self as the political boss. Businesses found it neces-
sary to clear with him to procure from city govern-
ment the licenses and franchises necessary to carry
on their activities. It is reported that this made Ruef
a millionaire. Eventually, however, a great part of
the population became more than suspicious of his
activities, and as a result the Republicans and Demo-
crats of San Francisco united and presented a coali-
tion ticket for city offices. John S. Partridge headed
this ticket for mayor, with Henry U. Brandenstein
as candidate for district attorney. These men com-
manded high respect and their election was taken
for granted.

The other ticket, headed by Schmitz, with Lang-
don for District Attorney, looked like a standard
union labor ticket, and, San Francisco being the
labor stronghold it was, it is not difficult to under-
stand why it appealed to many voters. The ticket
was the work of Ruef, however, and Schmitz, the
union leader, was only his tool.

The question may be asked how did it come about
with candidates of the respectability of those of the
coalition ticket Langdon's name was to be found
in association with those of a "number of non-
descripts"* and men of "unsavory character"?5 Also,
as Superintendent of Schools, he had not always
cooperated with the Schmitz administration in such
matters as had touched his department. The answer
lies in part in the fact that a great many people
supposed victory for the coalition party certain.
Langdon stated that the district attomeyship for
the Schmitz ticket was offered to two or three dif-

ferent lawyers who turned it down as a "forelorn
hope"6 before it was offered to him. The Schmitz
people figured Langdon's name would add strength
to their ticket by reason of Langdon's intimate ac-
quaintance with 1200 teachers, their families and
connections, and the fact that he was known to
50,000 school children.7 It is a fact that he was
"enormously popular with the teachers"8 of San
Francisco. The press ventured the theory that de-
spite Langdon's known integrity, he was neverthe-
less regarded by Ruef as "a naive pedagogue who
could be 'handled' ";9 that when the time came he
would " 'go along.' "10 The view has also been ad-
vanced that he "slipped into office through inadver-
tence on Ruef's part."11 There may be truth to all
these views. It is certain, however, that the supposed
"naive pedagague" was anything but the guileless
Nathaniel some might have suspected him to be.

The election of 1905 arrived; "the new voting
machines clicked steadily all over town for the
Schmitz ticket . . . The Schmitz-Ruef ticket went
in, from top to bottom, and, to quote Gavin McNab,
'the burglar alarms of San Francisco went off auto-
matically.' "12

Upon attaining office Langdon held no councils
with Schmitz or Ruef, but rather listened to men
like Older, Spreckles, and Phelan, almost extreme
in their dedication to honest and clean government
for San Francisco. They were the originators of the
"systematic campaign to clean up the government
and the chief criminals."13

The gathering of evidence relating to graft, while
it took time, went forward with vigor. After a test of
strength, Ruef lost control of the grand jury. William
J. Biggy was appointed elisor, and the so-called
Oliver Grand Jury got under way. "Indictments be-
gan to fall like rain."14 So desperate became Ruef's
plight that he persuaded Mayor Schmitz to go
through the motions of removing Langdon as district
attorney and appointing Ruef in his place. This did
not work out and Langdon remained in the key
position.

While Langdon had no experience as prosecutor,
he nevertheless did have considerable experience in
administration as Superintendent of Schools. Lis-
tening to the reformers, he exercised the prerogatives
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of his office in procuring men with experience who
possessed the ability required to do the necessary
job. Francis J. Heney, an eminent lawyer "who had
just won national distinction from his prosecution
of certain timber frauds in Oregon"15 was appointed
assistant district attorney to carry on the active
prosecution of the graft cases. Hiram W. Johnson,
young, aggressive, vigorous, and unrelenting, was
Heney's chief aide, and when Heney was shot in
court in the course of the Ruef trial Johnson carried
the prosecution on to a successful conclusion. No
one with an important assignment ever received
better backing and greater encouragement from
their superior than did these men from Langdon.

The graft prosecutions covered a period of about
two years and constitute a well-known chapter of
the history of California. San Francisco experienced
excitement comparable to that of the vigilante days.
Mayor Schmitz was convicted of extortion, in which
trial Ruef turned state's evidence. This conviction
was reversed by the appellate courts and was clearly
a miscarriage of justice. The appellate courts, how-
ever, were blamed for this. Ruef's conviction fol-
lowed. When he was granted a hearing in the Su-
preme Court after his conviction had been affirmed
by the District Court of Appeal, criticism of the
courts almost got out of bounds. Entirely new issues
arose and a new crop of champions came to the front.
The storm that ensued tested time-honored Ameri-
can institutions in California to their foundations.
(This sequence of the graft prosecutions is reviewed
in the sketch on Chief Justice Beatty and also in
the sketch on Kerrigan.) There was no question of
Schmitz's guilt. Yet he "was saved on a technicality
by the Supreme Court."16 In the eyes of the layman
a "technicality" is a legal quirk ordinarily without
merit which overrides the course of plain justice. To
the man learned in the law it is often a legal right
of the highest order. Judge M. C. Sloss once re-
ferred to this term as "any unanswerable point
raised by the other side."17

Upon leaving the district attorney's office Lang-
don took up practice of law in association with Louis
Bartlett, the association becoming known as Bart-
lett & Langdon. They maintained their offices first
in the Mills Building, and later in the Call Building.

In 1908 Langdon married. This was to open up to
him a new chapter of life, leading him into banking,

business, and farming activities, which were for a
number of years a prominent part of his life. His
bride was Myrtie Conneau McHenry of Modesto,
widow of Oramil McHenry, who died in 1906. Mrs.
McHenry had been left with considerable property
interests in and about Modesto, including lands,
mercantile interests, and the First National Bank
of Modesto, of which she became president. After
her marriage to Langdon he spent a great part of his
time in Modesto helping her in these matters. In
due course he succeeded her as president of the bank
and also became a farmer on a big scale. Returning
once to San Francisco he reported having just com-
pleted putting in 500 acres of alfalfa, mentioning
what a big undertaking it had been. While he spent
much time in Modesto in the next two years he
nevertheless kept his law office connection with Mr.
Bartlett. In 1910 he established his residence in
Stanislaus County.

In 1915 the Legislature passed a law providing
for an additional superior court judge in Stanislaus
County. Hiram W. Johnson, now Governor, ap-
pointed his former chief to this position. Langdon
took his place on the Court and became a candidate
to succeed himself in the following election. He was
opposed by C. R. Gailfus, and there was a consid-
erable fight—at least as reported in the local news-
papers—with Langdon winning.

Justice John F. Tyler
District Court of Appeal

Theresa Meikle
Then Municipal Judge

Justice Langdon Justice
(standing) Frank H. Kerrigan

Courtesy S. F. Examiner, 1933 133
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Langdon served in this position until in 1918 he
was appointed the presiding justice of the newly
created District Court of Appeal, Second Division,
of the First Appellate District. He became a candi-
date to succeed himself in the election of 1920 and
was duly elected for a full term.

Upon becoming an appellate justice he moved
back to San Francisco. At first he lived at the Palace
Hotel. Later he made Alameda his home. During his
last years he resided in Hillsborough.

In the elections of 1926 Langdon became a can-
didate for associate justice of the Supreme Court
to complete Lawlor's unexpired term, the latter hav-
ing died in July. Jeremiah F. Sullivan had served
a short period of Lawlor's term prior to Langdon's
election. Langdon was elected over Frederick W.
Houser, and took his place on the Court January 3,
1927. At the time he became a member, Waste was
the Chief Justice and Shenk, Richards, Seawell,
Curtis, and Preston the associate justices. Five new
men came to the court the period he served, Thomp-
son, Conrey, Edmonds, Houser, and Carter.

A number of Langdon's opinions written while a
member of the District Court of Appeal and the
Supreme Court have been incorporated into lead-
ing casebooks.

Langdon died at his home in Hillsborough August
10, 1939, from a heart attack. He left surviving him
his wife, son Lawton, and Mrs. Lois Ann McHenry
Marr and Merl McHenry, his wife's children prior
to her marriage to Langdon. The funeral services
took place at the Carew and English Mortuary in
San Francisco. High requiem mass was sung at St.
Dominic's Church. His remains were interred at St.
Mary's Cemetery in Oakland. A long list of honorary
pall bearers were selected, among them Senator
Hiram W. Johnson, Governor Culbert L. Olson,
Mayor Angelo J. Rossi, and Langdon's associates
of the Supreme Court.

Langdon was a good-sized man, standing just
under six feet. He was light in complexion with blue
eyes, and sandy hair. His was a large, strong, kindly
open face, with large lips and nose. He always wore
glasses, and was inveterate cigarette smoker. While
he did not appear tall in his later years, but compact
in build and slightly round shouldered, he was de-

William H. Langdon
As he appeared later in life

Courtesy S. F. Examiner

scribed at the time he became district attorney as
"tall, rawboned, homespun and somewhat Lincoln-
esque."18 Probably it was the "homespun" about him
that gave the Lincolnesque impression. He talked in
down-to-earth terms. Visiting San Francisco once
after taking up his residence in Stanislaus County,
"looking much scorched by the sun and chewing gum
and lounging through the streets like a typical
farmer in the city where he once cut so wide a figure
. . ." he volunteered that he was "marooned at Mo-
desto far from the madding crowd."19 With the other
justices of his day he frequently attended the San
Francisco Bar Association luncheons, generally held
at the Palace Hotel.

Langdon's work as an educator was prominently
remembered at the time of his death, and the flags
were lowered at half-mast over the San Francisco
schools. C. Harold Caulfield of the Board of Educa-
tion delivered a eulogy at a special meeting of the
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board. While Langdon's part in the graft prosecu-
tions was by far the most dramatic role of his life,
it is nevertheless reported that "it was in his earlier
career as educator and superintendent of San Fran-
cisco schools that he felt he accomplished most."20

From his own words it is known that he took much
stock in youth. "The men who sin in this world are
those who have lost their youth," he observed to a
graduating class on one occasion; "the gallant cour-
age of their earlier days has gone out; they have lost
vision; they have wearied of a fair game and have
stopped to cheat. From youth are drafted the re-
serves that make the battle against wrong a sure
victory."21

Langdon's dissent from the decision of the Su-
preme Court in 1930 against recommending a pardon
for Warren K. Billings has been spoken of as "one
of his most famous opinions."22 That his instincts
served him soundly has been proved by Billings' fine
record after leaving prison. By reason of his "hon-
esty, integrity and idealism," the San Francisco
News spoke of Langdon as "The Brandeis of Cali-
fornia's Supreme Court."23

While Langdon did not as a justice have occasion
to do a great deal of public speaking, he nevertheless
was gifted in this respect. He was the principal
speaker at the Stanislaus County Fair in 1919 and
took a trip in a stunt performing airplane on that
occasion, the plane performing "verticle banks, half
tail spin loop, falling off wing, nose dive, side slip,
skid, etc., at an altitude of 2500 feet."24

In June 1921 Langdon gave the principal address
at the commencement exercises held at the San Jose
Normal College. That he was not without practical
sense and also a sense of humor, would appear from
his remarks on that occasion. Among other things
he admonished the lady students not to put off mat-
rimony too long. He said that every young lady over
thirty should not postpone this matter. He did not
think they could properly plead lack of opportunity.
". . . every marriage," he observed, "is promoted by
the woman." "stupid man is deluded into the belief
that he is the active factor but, of course, he is not."
"It is easier to get a husband than a school." He con-
fessed that marriage was a lottery, but added that "it
is one encouraged, not prohibited by law." He ad-
vised them not to wait for the "ideal husband," de-
claring he was but a "figment of the imagination,"

and that if they would not expect too much their
"disappointment and disillusionment" would "not
be so keen."23a This represents a single example of his
sage philosophy and humorous way of expressing it.
It was on this occasion that the honorary degree of
bachelor of arts was conferred upon him.

Langdon made a vacation trip to Europe in 1922,
visiting England, Scotland, France and Germany. In
those days, a judge in California who made an ex-
tended trip outside of the State did so more or less
at his peril, as the law voided his commission if he
remained outside of the State more than sixty days.
Langdon experienced some apprehension toward
the latter part of the trip but returned with a day
or two to spare. In the first years of the Court jus-
tices encountered no difficulty in obtaining from
the Legislature leaves of absence up to six months.

Langdon told reporters of one experience abroad
when he exchanged $9.00 of American money into
100,000 Kronen of Austrian money for a trip into
Austria. Due to a railroad, postal, and telegraph
strike he was unable to proceed, whereupon he con-
verted the 100,000 Kronen back into American
money, getting only $4.50 due to the sudden fall in
exchange.

The press was unanimous and generous in its
praise of Langdon at the time of,his death. Integrity
and humanitarian qualities were emphasized in con-
nection with every department of life in which he
had played a part. It can truthfully be said that he
left the world universally loved.
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Ira F. Thompson

ra Francis Thompson did not come to the
Supreme Court of California entirely un-
opposed. There were those who feared his
possible conservatism. With the record

actually made on the Court before them, however,
those who originally opposed him would later have
been the first to admit their apprehensions unfound-
ed. His career on the Court, as off it, was straight-
forward, and he came to be accepted by all as a
judge of ability, integrity, and humanity. Given
another fifteen or twenty years of life he might well
have made as great a name for himself as has been
made by the greatest men that have served on the
Court.

While there was nothing spectacular about
Thompson's career there is much of inspiration in it,
and his rise in the law was far from slow. It has even
been described as "meteoric in its brilliancy."2 Cer-
tainly it was consistent and sure, and he stepped
from post to post on foundations that were solid
and firm.

As has been the case with most of the men who
have been the justices, Thompson's life was not a
chartered affair from the beginning because of fam-
ily tradition and influence. His father was a farmer
and wheelwright. Since he died in Thompson's early
youth, his influence upon him was not as marked as
it otherwise might have been. Possessed of high
ambition from the beginning, however, Thompson
considered the law early, and he developed a deep
early desire to become a judge, a desire that never
flagged.

Thompson was born in Crawford County, Wis-
consin, near the town of Boscobel, on June 20, 1885.
His parents were Josiah and Zylphia (Alderman)
Thompson. He was of English-Scotch-Pennsylvania
Dutch stock.

Thompson's father and mother had both been
married and had families by other spouses before
marrying each other. Thompson was, therefore, born
in their middle life. They both passed away while
he was only three or four, and he was taken to be
raised by a half sister in the neighborhood. He got
the first rudiments of his education in the common
school of the vicinity.

A number of years before Thompson came to Cali-
fornia, an older half brother, James Franklin
Thompson, came to Eureka, California, where he
became established in the printing and publishing
business. He prospered and was blessed with a fine
family consisting of a number of daughters and one
son. This son died in youth, and the father's heart
turned with great solicitude toward his parentless
half brother in Wisconsin, and in due course he made
a trip there to invite Thompson to come and make
his home with him. Thompson at first was not in-
terested and declined the invitation. His brother
was a man of understanding and patience, however.
Sensing Thompson's desire for an education he
arranged for him to attend school for an entire year
in Boscobel, a new and pleasant experience for him.
A year or two later he accepted his brother's invita-
tion and came to California.

Thompson was about fifteen when he came to this
state. He was not the husky farm boy one might
suppose, but was thin and somewhat frail looking,
weighing less than a hundred pounds. Life in Cali-
fornia agreed with him, and in a short time he gained
considerable weight. 137
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Ira F. Thompson as a High School Student

At Eureka he entered the high school and gradu-
ated in 1904. The Eureka High School, and the city
of Eureka for that matter, never ceased to follow
with interest and pride his progress in the world.
"E. H. S. graduate may be Superior Judge" ran the
heading of a front page item in the Daily Humboldt
Standard3 (the old family paper) in 1913, ten years
before he actually became a superior court judge.
This may be taken as illustrative of the hopes and
expectations this community held out for him.

While his older brother was very good to Thomp-
son, and it was not necessary for Thompson to
assume the responsibilities of making his own way
while still in high school, he nevertheless overlooked
no opportunity to earn money whenever he could.
He ran a grocery wagon, worked in his brother's
printing and publishing establishment, and engaged
in various other employments while attending high
school.

Upon graduating Thompson worked for a year in
a local bank. In the fall of 1905 he entered the Uni-
versity of California. His brother had given full en-
couragement and had promised to see him through.
His brother died, however, during Thompson's first
year at the University. He was determined to con-
tinue on and thereafter addressed himself as vigor-
ously to making a living as getting his lessons. Nor
was he without success in both departments. During
his junior year he earned over $2,000, a sizable sum
for that time. He worked in the stuffing rooms of the
San Francisco Examiner, took census, collected bills,
and did various other things. He also made his time
count in his school work as evidenced by the fact
that he completed both his academic and law work
in four years, and in the spring of 1909 graduated
with the B. L. degree. His roommate was James K.
Tuller, whose brilliant legal career was also cut
short by death. He finished the same courses as
Thompson in the same period.

One might suspect that Thompson would have had
little time for the extracurricular activities. How-
ever, he made an outstanding place for himself in
this department also. He had a college and a law
fraternity and was a member of several other stu-
dent organizations. He received comparatively as
much mention in the college paper of his time as he
later received in the press of the state generally.
One year he was a member of the Senate debating
society's team that met the Congress debating so-
ciety. "Resolved, that the present tendency towards
centralization in our municipal government does not
conserve the best interests of the public" was the
question debated. "Great interest is being taken in
this debate, the biggest inter-class event of the year
at the University," ran the account in the Daily
Californian. "The Senate will be represented on the
affirmative side by E. H. D. Hoover, Ira F. Thomp-
son, W. H. Pillsbury and A. R. Kilgore while Con-
gress will be represented by . . . Earl Snell, S. C.
O'Melveny, J. F. Rogers and C. H. Pearce. Thomp-
son is a law student and one of the speakers of the
student body. He is a Eureka lad and a member of
the Bachlordon Club, one of the strongest organiza-
tions in the University."*

Thompson continued to cultivate his gifts of
speech after he left college. He was grand orator of
the California Grand Masonic Lodge one year and
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gave the oration. He spent much of his time during
one vacation preparing this speech. His offer to serve
his country in the First World War was not accepted
due to his physical condition. He was chosen as a
four minute speaker, however, in the loan drives.

Thompson met his future wife, Hilda Manning,
at the University towards the end of his second year.
She was completing her freshman year when they
met at the Military Ball of that year. It has been
correctly said that many of Thompson's happiest
recollections dated back to his college days. There
was at the same time born in him a loyalty for the
University that grew with the years.

In view of the events that followed in Thompson's
life it might be well at this point to say a word about
Miss Manning's father, John F. Manning. John F.
Manning, brother of the late New York's Episcopal
Bishop William Manning, was born and raised in
England. There, instead of going into the ministry
as his family wished, he studied law. In young man-
hood his entire family emigrated to America, settling
in Nebraska. John F. Manning made no attempt to
practice law upon first coming to this country but
gave all of his time to business. In Nebraska he met
Cora King, a Canadian girl, who became his wife.
With his family he moved from Nebraska to San
Diego in the eighties. This was about the time John
D. Works and William A. Sloane, also later justices
of the Court, came to San Diego. While San Diego
continued to remain the home of the Manning fam-
ily until they moved to Los Angeles some years
later, they also spent some time in Denver, Colorado.
They were living in Los Angeles when their daughter
Hilda became a student at the University of Cali-
fornia. It was during this period that her father's
interest in the law was rekindled, whereupon he
went into the office of his friend John D. Works and
-prepared himself for practice here in California. He
was making progress at the bar as Thompson was
getting through the law school.

Thompson was admitted to practice shortly after
his graduation from the University in 1909, and he
became associated with Reed, Black & Reed in Oak-
land. This association continued only a short time,
when he went to Los Angeles and became associated
with John F. Manning and Shubert Hoover, the
firm becoming known as Manning, Thompson &
Hoover. This association continued some thirteen

Hilda Manning Thompson

or fourteen years until Thompson became a judge
of the Superior Court in Los Angeles in 1923. Mr.
Hoover later became a member of the Judge Advo-
cate General's Department in Washington, D.C.

Thompson and Miss Manning were married in Los
Angeles on June 1, 1910. He was twenty-five.

Aspiring to judicial position, and realizing that
this would in the final analysis be a gift of the people,
Thompson lost no opportunity to bring his name
before the people. He was a candidate for the Su-
perior Court several times, including the election of
1920, before he finally became a judge. While all this
was going on, his firm was becoming established as
one of the strong firms of the community.

As was the case in 1913, the Legislature gave Los
Angeles County an additional six superior court
judges in 1923. Those appointed at this time were 139
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Hartley Shaw, John L. Fleming, Paul Burks, Walter
Guerin, Harry R. Archbald, and Thompson. Gov-
ernor Richardson made the appointments July 28th,
and all took the oath of office on September 1.

Like everything else he ever went into, Thompson
took his work on the bench seriously. His greatest
concern was to render justice that would prove the
greatest benefit to all concerned. It is a fact that
he walked the floors of his home while trying to work
out satisfactory solutions to some of the cases that
came before him. Divorce cases where children were
involved received first consideration. It seemed so
tragic to him that homes with children should be
broken that he often called the parties to his cham-
bers and exerted every effort to bring about a recon-
ciliation. No man could possibly have given more
earnest and even prayerful consideration to a prob-
lem than he gave the last assignment he had on the
Supreme Court, inolving homicide.

While Thompson was soft-spoken there was one
time he was heard talking somewhat loudly in his
chambers. Upon being asked about it later, the
cause was found to be an undue determination on
the part of a party to an action to present his side
of the case ex parte. Not only was Thompson dis-
posed to be absolutely fair and just but also to do
nothing which might give rise to misunderstanding
on the part of those whom his judgments involved. In
1924 he was elected to succeed himself.

Thompson did not serve as a superior court judge
for a long time. On October 5, 1926, he was appoint-
ed by Governor Richardson a justice of the District
Court of Appeal for the Second District to succeed
Frank G. Finlayson who had resigned to accept
appointment to the Supreme Court of California.
When Thompson became a member of the Court of
Appeal Louis R. Works, son of John D. Works, was
the presiding justice, and Gavin W. Craig the other
justice. Without opposition, Thompson with these
men, was elected to succeed himself. He did not
receive as many votes as his colleagues in this elec-
tion. When he had run for the superior court two
years before, he had received the highest vote given
any of the judicial candidates.

He served on the District Court of Appeal until
he was appointed a justice of the Supreme Court by
Governor James. Rolph on December 27, 1932, to

succeed John E. Richards, who died in June. Rich-
ards had been a strong judge, and Governor Rolph
experienced some difficulty in making up his mind
as to a suitable successor. He finally settled on
Judge Pat Parker of Mono County. As the Gov-
ernor was going to the California-Stanford football
game the Saturday before Thanksgiving that year
he chanced to meet former Governor Richardson
and told him of his problem and tentative decision.
Not having finished their discussion when it came
time to take their seats, one of Governor Rolph's
party traded tickets with Richardson so they might
do so. Richardson at once admitted that Judge
Parker was a good man—" a damn good man"—but
argued that he was from a small outlying county,
and that Thompson was going after the position and
would unquestionably win in the election that would
follow. This he reasoned would reflect on Governor
Rolph's appointment. Rolph thereupon changed his
mind and appointed Thompson.5

While Thompson's appointment was acclaimed by
some as a fine one, there were also those who ex-
pressed a feeling of disappointment. In an editorial
of December 29th, 1932, the San Francisco Daily
News asserted that Thompson had been appointed
"over the protests of many Progressive Republicans
and spokesmen of labor." "Liberals had nothing to
expect from Gov. Rolph", it continued, "and it is
feared that they have got less than nothing." It
then went on to discredit the appointment the more
by asserting that Thompson had been appointed on
the recommendation of Harry Chandler, "publisher
of the reactionary Los Angeles Times." It even
charged that Thompson had sided with Chandler
and the power interests "in a controversy involving
water rights in the Imperial Valley." "We shall give
Justice Thompson the benefit of the doubt and hope
for the best", ran the closing paragraph, which also
gives a hint of the true misgivings entertained by
this paper. "But if the protests against his appoint-
ment are well founded, it means that the reactionary
influence of our highest state court has been
strengthened and that the tribunal's low standing,
established by its self-disclosure in the Billings par-
don report, will not be raised." As it turned out, this
complaint was one running as much to the Court
as a whole as to Thompson. The News fought heroic-
ally through the years for Mooney and Billings and
felt deeply about this controversial issue. Of course,
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there were those who had other views on this prob-
lem. To those unacquainted with the new Justice,
or the Mooney-Billings problem, this was not a flat-
tering introduction.

When Thompson came to the Court, Waste was
the Chief Justice and Seawell, Shenk, Curtis, Pres-
ton, and Langdon the associate justices. There were
only two changes in the Court's personnel during
the little less than five years that he served. Preston
resigned September 1, 1935, whereupon Conrey was
appointed. Conrey died in October, 1936, and
Houser was appointed.

Thompson became a candidate to succeed himself
in 1934. He developed a very strong backing from
the outset among the legal profession. Charles A.
Shurtleff, formerly a justice, became the chairman
of his campaign committee for Northern California.
On a letter dated August 17, 1934, appeared the
names of leading lawyers and judges from thirty-
nine of the northern counties of California. Long
lists of sponsors appeared in the press." One para-
graph of this letter stated:

He believes in the form of government vouchsafed to us by
the Constitution of the United States and in American institu-
tions created by that God-given instrument. He is not in
sympathy with any movement that would destroy the funda-
mental principles upon which our government is founded. In
a word, he is a real, red-blooded American citizen who will
uphold the honor and dignity of our country and courts. The
most humble citizen may submit his cause to him with con-
fidence, and no one need fear his judgment. He is subservient
to no individual group.

Thompson experienced no difficulty in being elect-
ed. Observed Justice Seawell at the time of Thomp-
son's death: "He held the confidence and respect of
the people of this state, which they expressed in an
overwhelming majority at the last election in which
he was a candidate."7 "It was during this period that
he received the first mortal blow, a serious heart
attack, but such was his ability and reputation that,
while still in the shadow of the sick-room, he was
returned to office by an overwhelming vote, which,
in view of the times and state of his health, must
ever remain one of the great accolades of his career."8

Thompson's experience and ability made him an
asset to the Court from the beginning. He did not
have to spend any time learning the methods of
handling appellate work.

Upon his appointment to the Court, Thompson
and his family moved from Los Angeles to Berkeley.

He lived alone in San Francisco for a few months
until his family could arrange to follow him. They
lived about two years in Judge John W. Preston's
home on Tunnel Road. Later they purchased their
own home on Hillcrest Drive. It had a large living
room that commanded a beautiful view of the San
Francisco Bay. The property had been somewhat
neglected when he purchased it, but its possibilities,
including a garden, appealed to him. It was the kind
of a place that he would look forward to beautifying.
In a relatively short time his dream was becoming a
reality. Flowers bloomed in profusion. "He seemed
to possess that subtle touch which brought forth the
greenest branches and the most beautiful blossoms."
His many friends could testify of the delight with
which he "discussed the progress of each planting"
as he showed them about in his garden.9 That he
might enjoy it more he had constructed a living
room largely of glass next to the garden. This in
part made up for the pleasure he had experienced
in going about in his shirt sleeves after working hours
while living in Los Angeles, but which he could not
do in Berkeley, due to the coolness of the air. An
affectionate and devoted Collie that would jump as
high as his head when she heard his footfall was
part of the welcome he received on returning to his
home.

One of the most outstanding things about Thomp-
son was his interest in young people. His home was
the gathering place for young people through the
years. His children's friends were equally his and
Mrs. Thompson's. Youngsters never hesitated to
talk to them about their problems. He and his wife
became the patron and patroness of their daughter's
sorority at the University of California at Los An-
geles. Thompson was instrumental in establishing
his own college fraternity there. Delta Chi "con-
sidered him their particular counselor and leader."10

When Southern California began pressing its de-
mands for the establishment of a branch of the State
University at Los Angeles, Thompson at once recog-
nized that it would be only a matter of a little time
when this would occur. He immediately set about
to have plans made for a Masonic Clubhouse in con-
nection with it. He devoted much time to this, and
when the first buildings of the University were ready
for use, the clubhouse was ready too. In recognition
of his services as Chairman of the Board of Directors
created to carry out this building project, the library 141
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of the clubhouse was dedicated in his honor. This
fact is evidenced by a plaque.

In 1926 Thompson began teaching a course in
legal ethics at the University of Southern California.
It is said he had been considered for this post prior
to his appointment but that there had been those in
the administration of the University who had
thought him too loyal to the University of California
to be of the greatest use to the University of South-
ern California. He accepted this appointment purely
for the opportunity it would give him to help young
men. Certainly it was not for financial remuneration.
It had been intended by the University that he re-
ceive the usual compensation, but, through an over-
sight, no check was mailed to him during the first
two years. When the university authorities discov-
ered the oversight, they expressed surprise that he
had not called it to their attention.

While teaching this course it came to Thompson
indirectly that his students were finding it somewhat
difficult to meet his requirements. They were finding
it necessary to give the same amount of time in pre-
paring themselves in this course that they were in
their others, something they had not expected. When
Thompson discussed the matter with the dean,
Justin Miller, his response was merely, "ride em
cowboy, ride em!" He taught this course until 1932.

When he moved to BerkeleyThompson conceived
the idea of inviting the seniors of the School of Juris-
prudence of the University of California to his home
for a dinner in order that he might become acquaint-
ed with them. There were so many, however, that all
could not come at one time, whereupon he invited
them to come in groups. He sent to Eureka for the
tamales served because he thought there were no
better than those he procured in Eureka. His pur-
pose in getting better acquainted with these young
men was to enable him to be of some assistance in
helping them bridge the step from the law school
to practice. One class enjoyed this dinner, but sick-
ness, requiring him to conserve all of his energy for
his judicial duties alone, and finally his death, pre-
cluded him from making it the annual affair that he
had planned it to be.

While still in Los Angeles, Thompson had taken
pleasure in personally conducting his students at the

University of Southern California through the dif-
ferent courts, explaining the workings of the legal
machinery.

Thompson had a deeply spiritual side. This found
expression in a number of ways. He took a special
satisfaction in the activities of the Masonic order.
He felt that it was in this spiritual department that
he was able to be of the greatest use to his brethren.
It also found expression in the devotion he yielded
to the principles of his church. While he did not care
to make an ado about his religion, he nevertheless
took it seriously and actively participated from time
to time in religious activities.

Thompson died at his home in Berkeley on the
evening of August 4, 1937, from a heart attack. The
end came shortly after he had completed his evening
meal. He was a little past fifty-two. He had been at
his office the day before. "It may be almost literally
said that he died with a book in his hand", observed
Justice Seawell at the time.11 While he had labored
under a severe handicap ever since his first attack
in the spring of 1934 which had confined him to his
bed for a period of a month, no one suspected his
condition was as precarious as it turned out to be.
He had been warned by his physician not to make
any speech when he went to Los Angeles in May
just prior to his death to have the Order of Coif
conferred upon him by the University of Southern
California. He was pressed for a few words, however,
and yielded. He nearly fainted while making his
remarks and afterward suffered a relapse.

Thompson left his wife, who has resided continu-
ously in Berkeley through the years, his daughter
Cora Elizabeth (Betty), and son John Francis. His
daughter had completed her education at the Uni-
versity of California at Los Angeles, and his son was
at the time commencing his work at the University
of California at Berkeley.12 The funeral took place
from the chapel of the Grant D. Miller Mortuary in
Oakland and was under the direction of Herbert
Bonham of the Christian Science Church. His re-
mains were cremated, and the ashes deposited in the
family plot at the Rosalie Cemetery in Los Angeles.
The active pallbearers were friends of the years,
Homer R. Spence of the District Court of Appeal,
Ezra Decoto, Ollie F. Snedigar, Clifford Brooks,
Warren Libby, and Reynold Blight. The honorary
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pallbearers were the justices of the Supreme Court.
Memorial services in his honor were held in the Su-
preme Court meeting in Los Angeles on September
3, 1937.

Thompson was a man about five feet, seven or
eight inches tall and weighed about a hundred and
seventy-five or one hundred and eighty pounds. He
was somewhat stocky in build. His hair was dark
brown and beginning to gray slightly at the temples
at the time of his death. His eyes were hazel-blue. His
complexion was medium fair. He gave the impression
of being quiet and serious-minded with even perhaps
a suggestion of shyness. While he was serious he
nevertheless had a fine sense of humor and laughed
heartily at a good story. He was possessed of much
natural dignity. His friends and neighbors, accus-
tomed to seeing him in the dignified role, would have
experienced a surprise on at least one occasion had
they been present. Thompson returned to his home
in Los Angeles one evening to find some children
with scooters congregating in front of his house.
After chatting with them a minute or two, he re-
moved his coat and took one of the scooters and
scooted down the sidewalk to the corner and back.
He was of a friendJy, kindly disposition and most
approachable. He belonged to a great number of
organizations. In addition to those already re-
ferred to may be mentioned the Knights of Pythias,
the Elks, and Eastern Star. He belonged to the
Kiwanis Club and was a member of the Whitely
Park (Van Nuys) Country Club at Los Angeles.
He was always a Republican. His enthusiasm for
this party was so marked that his friends sometimes

mentioned there was a black strip down his back.
Some of his best friends, however, included people
with an entirely different political point of view to
his.

Thompson loved the out of doors, especially the
high Sierras. He liked fishing. In his later years he
took such walks in the vicinity of his home as his
strength would permit. Many of these were with
his wife and Collie dog. He sang rather well although
his rich baritone voice was never heard except
around his home and by the immediate members of
his family. It was not unusual for him to take down
a song book and sing a song or two to his family or
to join them in their songs. He liked to toy with
mechanical contrivances as opportunity afforded.

FOOTNOTES

1. Date of Commission, Secretary of State's records.
2. Seawell, Emmet, The Recorder, August 6,1937.
3. This was the newspaper formerly published by Thomp-

son's brother. The exact date is unknown.
4. Clipping from the Daily Californian in Mrs. Thompson's

scrapbook. The date is missing.
5. Story directly from former Governor Richardson.
6. For example, The Recorder, July 16, August 22, and Au-

gust 24,1934.
7. The Recorder, August 6,1937.
8. 9 Cal. (2d) 783.
9. Ibid.
10. Ibid.
11. The Recorder, August 6,1937.
12. Thompson's daughter married Robert M. Moss, killed in

World War II. They adopted a boy, now (1966) twenty-three.
She later married Harold Wilson, by whom she had a son,
James Harold, now eighteen. She died in 1961. Thompson's
son is affiliated with Shell Oil Company in Wilmington, Cali-
fornia. He married Lois Archibald, a college classmate, and
has four children.
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Nathaniel P. Conrey

athaniel Parrish Conrey was a member of
the Supreme Court of California only one
year and one month. However, he had
already established himself as an able

appellate judge before he came to this Court, having
been the presiding justice of the District Court of
Appeal for the Second District for a period of
twenty-two years. While the District Court of
Appeal is not California's highest judicial tribunal,
his work there was not greatly different from that
which was done by the Supreme Court.

Conrey was born in Mt. Carmel, Franklin County,
Indiana, on June 30, 1860, and was the son of David
La Rue and Hannah (Jameson) Conrey. He had
one brother, Jacob, and two sisters, Mary and Caro-
line. The Conreys were originally from New York.
While Conrey was still less than a year old his fam-
ily moved to Shelbyville, Indiana, where the father
manufactured furniture. It was here that Conrey
grew up and received his early education. In 1877

he entered what was then called Indiana Asbury
University at Greencastle, Indiana. The name of this
institution was changed to De Pauw University in
1884. He was graduated in 1881 with the A.B. degree.
He then entered the law school at the University of
Michigan, graduating with the LL.B. degree in 1883.

Upon completing his law work, Conrey returned
to Indiana. Apparently he did further graduate
work at De Pauw University, for he received the
A.M. degree from this institution in 1884. He came
to California in February, 1884, and settled in Los
Angeles. He was at that time a young man of
twenty-three and still unmarried. Los Angeles was
then a community of some twelve to fifteen thous-
and inhabitants.

He first opened an office in Los Angeles, com-
mencing practice alone. A little later he opened
another office in Pasadena, where he spent a part of
his time each week. He kept a cot in a back room
of his Pasadena office where he slept the nights he
remained in that city. His interest in this community
at this early date was illustrated by a receipt found
among his papers at the time of his death. The re-
ceipt was issued in 1886 for twenty-five dollars
which he had given to help establish the Pasadena
Library. During the years 1886-1887 he was the
City Attorney for Pasadena. After a short period
he formed a partnership with Joseph Swanwick
which continued possibly four or five years.

He married Miss Ethelwyn Wells of Los Angeles
on November 21, 1890. His wife had come to Los
Angeles from Ohio a year or two before Conrey had
and was the daughter of Andrew Jackson and Olive
(Holmes) Wells, the latter a relative of Oliver Wen-
dell Holmes.

While Conrey did not go in for politics, which are
said to have been a "nightmare" to him,1 he never-
theless was interested in the affairs of the com-
munity. He was particularly interested in the field
of education and related departments. From 1897
to 1898 he was a member of the board of education
of Los Angeles, and from 1899-1900 was the presi-
dent of the board of trustees of the State Normal
School at Los Angeles. When the matter of intro-
ducing manual training into the school curriculum
came up for consideration he strongly favored it.
Early in 1907 he was elected president of the board
of trustees of the Los Angeles Law Library, a posi-
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tion he held until 1913. Associated with Conrey as a
law library trustee was Curtis D. Wilbur, later a
Chief Justice. During the eight years Conrey served
as a law library trustee he seldom missed a meeting
of the board. When he became a trustee there were
in the library 16,000 volumes, and when he retired
it contained 30,000 "carefully selected law books."2

He never lost his interest in the library. At the time
of his death, T. W. Robinson, then the librarian,
observed that "the interest which he held in the
development of the Library did not cease upon his
retirement from the board of trustees. After his
appointment to the Supreme bench of the State, he
seldom failed, when in Los Angeles, to call at the
Library and inquire concerning its progress and wel-
fare."3 For a number of years Conrey lectured on
medical jurisprudence at the University of Southern
California, donating his services. In 1898 he was
elected a member of the Assembly on the Repub-
lican ticket to serve in the 33rd Legislature, which
convened early in 1899.

Conrey was appointed by Govenor Gage a judge
of the Superior Court of Los Angeles in December,
1900. This brought to an end his sixteen years at
the bar and marked the beginning of his judicial
career which was to close only with his death some
thirty-five years later. In 1902 he was elected for a
full six-year term, and in 1908 was re-elected. "Dur-
ing the year from May 1, 1907 to April 30, 1908, he
served as presiding judge, and as such impanelled
the grand jury for that year. The rules of court at
that time provided that all indictments brought by
the grand jury were triable in the department of the
presiding judge, and all indictments brought that
year were tried by him . . . Other than this his time
in the Superior Court was devoted to civil cases."4

He served in this position until October, 1913, when
he was appointed the presiding justice of the Dis-
trict Court of Appeal for the Second District by
Hiram W. Johnson, to take the place of Mathew T.
Allen, who had died. He was repeatedly elected to
this position through the years.

In September, 1935, John W. Preston announced
that he would resign from the Supreme Court at the
end of that month. Soon thereafter Governor Mer-
riam announced the appointment of Conrey to suc-
ceed him. The appointment came as a complete
surprise to Conrey. "I am a Republican," he ob-

served at the time he was sworn in, "and have known
Governor Merriam for years, but this appointment
came as a complete surprise."3 That he was a Re-
publican was hardly surprising since he voted for
Lincoln when only four years old. As Conrey's father
was leaving his house to go and vote in the general
election of 1864, his little boy, then four, was sitting
at the front gate watching the people go by. His
father took him along, even taking him into the poll-
ing booth, and as he came out handed him the ballot
and had him place it in the box. He then remarked
to him, "Now you can always say you voted for
Lincoln."

At the time Conrey was appointed a member of
the Supreme Court there was a new provision of the
Constitution to the effect that no appointment
would be valid unless confirmed in writing by the
commission on qualifications, consisting of the Chief
Justice of the state, the.senior presiding Justice of
the District Court of Appeal, which happened to be
Conrey, and the Attorney General. After Conrey,
John F. Tyler, of the District Court of Appeal in the
First District was next in order of seniority and
acted on the commission which approved Conrey's
appointment.

Discussing the quality of the first appellate ap-
pointments after the law creating the commission
of qualifications went into effect, the February,
1937, Journal of the American Judicature Society
wrote in part:

It happened that the first occasion for appointment arose
in the Supreme Court. The governor appointed to the vacancy
a judge of a court of appeal, thus creating another vacancy.
This was filled by appointing a superior court judge to the
appellate division, and this third vacancy was filled by
appointing a municipal court judge to the superior court
vacancy; finally a lawyer was appointed to the municipal
court.

There is much to be said in favor of recognizing experience
and promoting judges. But in these instances there appears
to be a consensus that the governor played politics.

. . . A leader in the movement said:
"Not one of the appointments had been a strong one. Sev-

eral have been obviously weak. The appointments undoubted-
ly have been dictated by political considerations. Certainly
the bar is not satisfied with the run of the appointments
made."

Who was it that was appointed to the Supreme
Court at the time referred to? Conrey. No check
has been made of the persons involved other than
Conrey. With respect to him, however, nothing could
be further from correct than terming his appoint- 145
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ment as not "a strong one." True he was old, but
he was able, experienced, tireless, and in apparent
good health.

There was a brief public ceremony in the Supreme
Court October 1, 1936, when Chief Justice Waste
administered the oath of office to Conrey. A number
of prominent attorneys, a few friends, and his wife
and daughter, Maryline, were present. Conrey was
at the time a little past seventy-five. While the new-
est member, he was also the most elderly of the
justices. " 'I am no youngster,' he admitted" after
the ceremony, "smiling kindly between gray mus-
tache and a neat goatee, eyes twinkling under bushy
eyebrows."6 When asked by the reporters what his
judicial philosophy was, he "inhaled thoughtfully
on his cigar, then said: 'Do justice and love mercy.
That's from the Bible you know.' "Y

This was not the first time Conrey had been
offered a place on the Supreme Court. He had de-
clined on all previous occasions for two reasons. One
was that he did not wish to break up his home in
Los Angeles, and the other, that he did not wish to
become involved in the political fights that would
be sure to arise at election time. It was because the
law had been changed so that he would not be re-
quired to run against any other candidates but only
against his own record, with the voters merely indi-
cating yes or no as to whether he should be retained
in office, which induced him to accept. In San Fran-
cisco he and his wife lived at the William Taylor
Hotel.

When Conrey came to the Court, the associate
justices were Seawell, Shenk, Langdon, Curtis,
Thompson. There were no changes in the Court's
personnel during the short period he served. Al-
though an elderly man, he fully expected to be able
to devote years to the work of the Court. In all the
time that he had been a judge prior to coming to the
Court he had lost only a single day from illness.8

About a year before his death, however, he fell and
hurt his back. He did not think a great deal of it
at first, but as time went by it turned out to be a
serious injury to his spinal cord, continuing to get
worse instead of better. Finally it got so bad that
he could get around only in a wheel chair. During
the last hearings he attended in the Court he was
carried to and from the bench in a wheel chair, and

listened to the arguments sitting therein. During
the last three months he was confined to his home.

He would not give up, however, and enlisting the
assistance of his daughter Maryline, he examined
the records and produced his opinions at his home,
continuing to do this even after it had become im-
possible for him to sign his name.

As the time approached when he was required to
announce his candidacy if he wished his name on the
ballot, he felt that it would not be fair to the mem-
bers of the Court or the state for him to seek elec-
tion, and he thereupon sent a letter to the Governor
so stating. Conrey, however, was fully expecting to
recover, although he feared it might take some
time. Governor Merriam thereupon nominated
Douglas L. Edmonds of Los Angeles to become the
candidate instead, and in the election of 1936 he
was elected Conrey's successor.

Conrey passed away at his home in Los Angeles,
on November 2,1936. "Clear of mind," he had asked
the evening before, which was Sunday, "that his
wheel chair be moved into the dining room and there
(he) took his last meal with the family . . . He died
close to dawn" the following morning from com-
plications which followed his injury.9

Conrey left surviving him his wife and three chil-
dren—a son David Wells, an electrical engineer, and
two daughters, Olive Ethelwyn, (Mrs. John Lind-
say of Richmond, Virginia), and Maryline Holmes,
a teacher. The funeral service was performed by
Rev. Bertram Stephens of the Unitarian Church, of
which church Conrey was a member, and his remains
were interred at Hollywood Cemetery. Both he and
his wife believed in cremation, but out of deference
to his sister Mary who did not, his body was not
cremated.

Conrey was somewhat under average size, weigh-
ing about one hundred and forty pounds and being
about five feet six inches tall. He did not have a
robust appearance. However, he had early sensed
the importance of health in winning success and had
carefully husbanded his strength through the years.
He liked the outdoors. "Though essentially a stu-
dent of law and academically inclined, Justice Con-
rey was also a devotee of the outdoors, his particular
hobby being hiking. He was familiar with hundreds
of trails along the Coast Range in Southern Cali-
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fornia, and during his last years on the appellate
bench, those who knew him often met him on Sun-
day mornings, trudging one of the many high path-
ways that criss-cross the southland hills."10 He was
dark in complexion, with piercing brown eyes, and,
when younger, his hair and beard had been black.
At the time of his death they were iron gray, with
the white predominating.

Conrey belonged to a number of organizations.
He was a Mason. He was a member of the University
Club of Los Angeles. The organization in which he
received the greatest enjoyment of all was the Sun-
set Club, a luncheon club of which he was president
at one time.

Conrey liked judicial work better than practice
and was in his proper sphere while discharging the
duties of a judge. He had all the qualities that make
up a good judicial officer. In the first place it would
be impossible to find a man in whom pure goodness
obtained to a higher degree. He was entirely trust-
worthy. He was impartial. He had a deep insight
into human nature and its workings. He was a
ripened and profound student, with a great under-
standing of legal principles. While gentle and soft
spoken, he was not without firmness, and once a de-
cision was reached it could be counted upon as his
decision. At the time of Conrey's death, Guerney
Newlin, a former president of the American Bar
Association, in a statement given out by him, quoted
section 34 of the Canons of Judicial Ethics of that
association, relating to the qualities that should be
possessed by a judge, and after doing so observed:
"While this is unquestionably a large catalogue of
virtues, nevertheless the Honorable Nathaniel Con-
rey possessed each and every one of them .. ."X1

Conrey was greatly beloved by his brethren of the
bar. What he lacked in a disposition to push himself
forward was made up for in great degree by the bar.
Several of the elections he took part in for judge
of the Superior Court and District Court of Appeal
were hard fought. At times men of great ability, both
as lawyers, and as managers of their own fortunes,
were pitted against him. At such times if it had been
left to Conrey alone his good qualities would not
have been presented. In these instances the legal
profession, recognizing his worth, rallied to his sup-
port and were in no small degree responsible for his
successes at the polls.

At the time of Conrey's death the Los Angeles
Bar Association devoted the November issue of their
Bulletin to him. Being anything but perfunctory
statements, and revealing in such a high degree the
affection in which he was held, as well as the nature
of man that he was, brief extracts thereof are here-
with quoted.

"Yesterday afternoon", remarked Edward D.
Lyman, president of the Association, "a group of
close friends laid away for its last sleep the tired
body of Nathaniel Parrish Conrey... who never
'willingly planted a thorn in the breast of any
man' ",12

"I knew and had a deep affection for Judge Con-
rey", observed Curtis D. Wilbur. "Our judicial
careers ran parallel for years. I need not speak of his
qualities of heart and head, so well known to all, but
I desire to emphasize one deep and pervading qual-
ity which impressed me profoundly. That was his
conscientiousness." He then went on to say, "I think
Judge Conrey was the most conscientious; man I
have ever known."13

"In the hurrying stream of modern life when a
good man drops from the ranks too little attention
as a rule is paid to his passing", commented William
P. James, United States District Judge. "So when
the opportunity is offered for old friends to express
publicly their tribute of respect and sorrow, it is
welcomed... To his old friends the saying of the
last farewell comes as a sad act indeed. We will
remember him as an able jurist, but like best to
think of him as a man of human kindness, a lovable
character, and a loyal friend."14

Judges Hartley Shaw and Emmet H. Wilson of
the Los Angeles Superior Court spoke of him as "a
fast and logical thinker, who as a judge, followed
his practice as a lawyer in thoroughly analysing the
cases which came before him." "He was able by
previous study of the cases," they continued, "to
follow the line of argument of counsel on the law
and to rule promptly upon objections made. He was
always prompt in opening court, but not always
prompt in closing if advantage would accrue from
overtime sessions. Always courteous and kindly, his
rulings were based solely upon the law as he saw
it; he never acted upon considerations of mere
expediency."15 147
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"Another trait in a judge admired by the members
of the State Bar", wrote Alfred L. Bartlett, presi-
dent of the State Bar, "and found in Justice Conrey
was his loyalty to his profession and his ideals as to
the relationship between the lawyer and the court.
His thought can best be told in his own words. In
one of his recent decisions, Roark v. State Bar, 5
Cal.2d 665, 55 P.2d 839, he said:

" 'The license to practice law as an attorney and
counselor is a certificate of good moral character.
It is a representation by the court, speaking as of
the date of the license, that the licensee is a trust-
worthy person who reasonably may be expected to
act fairly and honestly in the practice of his profes-
sion. Thereafter, in the absence of proof to the con-
trary, the original representation exists as a con-
tinuing presumption. The relations between courts
and counsel are and must be those of confidence,
and not of suspicion. But when charges of miscon-
duct have been made and proved in a disbarment
proceeding, the original representation has fallen,
and with it the presumption becomes dust and
ashes.'

"He reviewed the evidence and concluded with a
devastating sentence: 'The petitioner has disbarred
himself.' "1G

Said Jefferson P. Chandler, "There has been no
lawyer in Los Angeles County in the last generation
who has more fully enjoyed the confidence and
esteem of the members of the Bar than has the
Honorable Nathaniel P. Conrey . . .

"Judge Conrey's life and achievements are a re-
markable example of the success of a man by virtue
of the confidence and esteem which he instilled in
others without any effort upon his part to secure
preferment for himself."17

"No one", observed Joseph Scott, "was ever
known to have a 'row' in Judge Conrey's courtroom."
"No lawyer or attache ever saw him lower his sights
to get into a vocal altercation with counsel. The ur-
banity of his manner, the firmness of his position,
the deference (so rare today in some courts) that he
invariably paid to counsel, were deterrents against
disturbing the amenities which should exist in every
court.. ,"18

These quotations are closed with a sentence or
two from Chief Justice Waste's statement.

"Mr. Justice Conrey had all the characteristics
of an ideal judicial officer . . . He was learned in the
law, possessed of a keen insight into human nature,
bold in sustaining decisions once arrived at, and an
indefatigable worker. He was clear-headed; his feet
were always on the ground. With these accomplish-
ments he coupled a keen sense of humor, and his
whole temperament was so balanced that he never
appeared disconcerted or distressed at the circum-
stances surrounding him."19

When Conrey's wife, after his decease, was asked
as to his most outstanding traits she referred to the
above mentioned publication, and observed that the
statements therein constituted as accurate an ex-
pression as could be made. She mentioned how a
prisoner at San Quentin had told Conrey in a letter
once that he was the only friend he had in the world.
"All he had done", she added, "was to acknowledge
receipt of a letter he had written to him." It may be
believed that there was some kindly word in the
acknowledgment that gave new hope to a condemned
and forgotten soul.
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Douglas L. Edmonds

ike several of his contemporaries on the
Supreme Court, Douglas L. Edmonds'
activities and accomplishments etched his
personality and image into prominent focus

in the minds of the people of the state, and, to some
extent, the nation. Through the years he was ener-
getic and active in Republican circles, in his church
(including helping non-religious activities of other
churches),1 and in the cause of good citizenship, im-
provement of judicial procedure and practice, legal
aid, and other public causes. He furthered his objec-
tives through close affiliation with, and the coopera-
tion of, organized groups of the legal profession, law
schools, a legal fraternity, and many addresses
(some of which found their way into the select
publications of his day2). Aside from his extra-cur-
ricular activities, drawing heavily at times on his
energies, he wrote opinions that brought him dis-
tinction as a jurist. If Carter, one of his associates
on the Court for many years, may be singled out as
an individualist, Edmonds may in the same way, at

least in part, be thought of as the lone wolf. There
was nothing hurly-burly, rough and ready, loud or
boisterous about him although he exemplified vigor
and power. He was by nature dignified and always
bore himself with urbanity, both in manners and
speech. While his life may lack the color of striking
contrasts, his accomplishments touched marks high
and dramatic in their own way. He gathered his
quota of LL.D's and was thought worthy by ac-
cepted leaders to be urged for a place on the Su-
preme Court of the United States.

Douglas Lyman Edmonds was one of the six
Illinoisians to come to the Supreme Court of Cali-
fornia, having been born in Chicago on November
20, 1887, to J. F. and Bette W. Edmonds. His family
came to California when he was ten, settling first in
Redlands. They also lived in Denver, Colorado and
San Diego. He received some of his preliminary edu-
cation in each of these communities, including Chi-
cago.3 When the family returned from Denver to
California, Edmonds worked a year or two and in
1907 entered the law school of the University of
Southern California, receiving his law degree in 1910.
Years later he said to the students at the San Fran-
cisco Law School, "I attended the University of
Southern California when it was a night school and
I worked during the day. So you see I know the
difficulties through which you are passing. Those
of us who have gone through schools of this kind
appreciate the opportunities of education. We miss
many things, but we gain others. It is true that we
cannot participate in many extra curricular activi-
ties but there are compensations for that."4 This
statement more than hints of much of the nature
of his early life. At least part of the time during this
period he worked as a stenographer and clerk for an
attorney by the name of Henry Clay Dillon, to whom
he paid high tribute as a lawyer.5

Edmonds married while still in the law school,
marrying Laura Clare Leinbach in 1909. She had
been born in Muncy, Indiana but came with her
family as a youngster to Los Angeles.8

Edmonds was admitted to the bar soon after his
graduation and took up practice in Los Angeles. He
made headway in practice, adding some successful
business ventures. For a while he owned and edited
the "Hollywood Enquirer".7 In conjunction with his
business activities, it may be mentioned that he be- 149



THE CALIFORNIA JUSTICES

Mrs. Laura Clare
(Leinbach) Edmonds

Dr. George Thompson

Fred W. Dorr

Justice Spence

150

Testimonial honoring Spence on his appointment to the
Supreme Court.

Courtesy Oakland Tribune, February 2, 1942

came treasurer and counsel for a commodious motor
court known as "Motor Inn" in 1922. With an aver-
age of 528 persons coming into the state every day,
and many of them settling in Los Angeles, the busi-
ness bore much promise.8

Edmonds had been at the bar some fifteen years
when he was appointed a judge of the newly created0

Municipal Court in Los Angeles in 1926. He had not
held this position long when, a little later the same
year, he was elected to the Superior Court. As a
judge of the Superior Court, he served as a justice
pro tern, of the District Court of Appeal in Los
Angeles, and was the presiding judge of the Superior
Court when he was appointed a justice of the Su-
preme Court in 1936.

Upon his appointment to the Supreme Court,
Edmonds and his wife and daughter, Dorothy Vir-
ginia, moved to San Francisco. While his family
liked the San Francisco area, they nevertheless
missed Los Angeles.

Waste was the Chief Justice when Edmonds came
to the Court. The associate justices were Shenk,
Seawell, Thompson, Curtis, and Langdon.

When he left the Court nineteen years later, the
personnel of the Court consisted of Chief Justice
Gibson, Shenk, Carter, Traynor, Schauer, and
Spence, with McComb succeeding Edmonds. Dur-
ing his term of office Houser became a member suc-
ceeding Thompson, and Houser in turn was succeed-
ed by Schauer.

Edmonds' opinions received about the usual no-
tice in the press which is generally accorded supreme
court opinions. There was mention now and then
of holdings on matters of more or less public in-
terest. Two important sets of cases in his earlier
years of service evoked great general interest and
gave him a high status as a judge because of his
opinions on them. In the so-called Howard automo-
bile case in San Francisco, and five companion cases,
he wrote the majority opinions. Peaceful picketing
by a union to pressure employees to join their union,
and permitting the primary and secondary boycott,
although there was no strike, and the employees
not wishing to unionize, was held legal by a four
to three decision. This ruling inspired much discus-
sion in the press both for and against.10

The other cases referred to were the so-called
Bridges, and the Times-Mirror contempt cases.11 In
the Bridges case, which was decided first, with Cur-
tis writing the opinion for the Court, Edmonds wrote
a long, learned, dissenting opinion. Here he stood out
alone against all the other members of the Court.12

In his Times-Mirror dissent he merely referred to his
dissenting opinion in the Bridges case as his reasons.
Gibson took no part in the Bridges case, but partici-
pated in the Times-Mirror matter. He joined Ed-
monds in his dissent, and wrote a dissenting opinion
of his own. The Supreme Court of California was
reversed by the Supreme Court of the United States,
by another highly divided court.13 The five to four
decision of the high court tended to place Edmonds
in the top rank as a jurist in the eyes of the entire
profession. The press, in full accord with his views
on freedom of the press, extolled his work here in
the most laudatory terms. His had been a blow in
the interest of freedom.1*

While the above cases would show Edmonds as a
liberal, it is doubtful if he might properly be thought
of as such in the sense that the term would be ap-
plied to men like Carter or Traynor. Still he was in
accord with Traynor, Carter, and Gibson in holding
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sections 60 and 69 of the Civil Code unconstitutional
in forbidding marriages between races. Such mar-
riages had been banned in California for upwards of
a hundred years, and in the older states of the Union
for much longer than that.

In contrast to this, Edmonds consistently took an
unyielding position against liberalizing the eminent
domain rule of California, largely unchanged from
almost ancient times. This rule was the rule in many
jurisdictions. The rule had been a see-saw for a num-
ber of years, the conservatives always holding their
ground, until Edmonds' successor, McComb, came
along, when in the Faus case the old rule gave way
to a liberalized one.15

It would be hard to say whether Edmonds was
more famous for court opinions like the above or for
his work off the Court in the interest of speeding
appeals and cutting their expense. Soon after com-
ing to the Court, he undertook a study and investi-
gation of his own, at his own expense,10 to satisfy
himself of the reason for the great arrearage in the
work of the Appellate Courts, and particularly the
Supreme Court. At this time the backlog in the Su-
preme Court was estimated at three years. Edmonds'
single-handed crusade in this regard has been
likened to Dickens' in writing Bleakhouse.17

His study involved the 523 uncalendared cases
filed from 1936 to 1939 remaining in the Supreme
Court, after 129 had been transferred to the District
Courts of Appeal.18 The greatest number were filed
in Los Angeles, San Francisco next, and Sacra-
mento the least. However, the cases calendared in
the different places and the sessions of the Court in
the respective places were not in proportion to the
number of filings.

Of the cases decided on the Supreme Court cal-
endar for three years ending in June, 1939, Edmonds
found the briefs in a little more than half of them
were two hundred pages or less. A large number ran
from two hundred to five hundred pages, some from
five hundred to one thousand pages, and four over
twelve hundred pages.

"Briefs", he said "that exceed reasonable limits
serve no useful purpose, but only add to the diffi-
culties of decision", the "court work is hindered by
the great number and undue length of the briefs."19

Another unnecessary burden on the court was the
practice of permitting briefs to be filed after argu-
ment. The oral argument would be forgotten when
these additional briefs would reach the judges. He
mentioned how the length of briefs were limited in
the Federal Courts with desirable results.

"I am certain that the work of the supreme court
could be brought up to date in two years if the rule
of the United States courts concerning briefs were
adopted, and if more sessions were held in Los An-
geles." "I am very much in favor of extended oral
argument." "A case well stated is half argued."1!)a He
was of the opinion that the satisfactory status of the
courts of the Eastern states which he had visited and
studied, namely, New York, Pennsylvania, Illinois,
and Ohio, was accounted for by the shorter briefs,
more sessions, and a great deal of the judges' work
being done in conference.

"If the supreme court were hearing all appeals
within six months after they are filed, and were de-
ciding them promptly, I have no doubt that the
number of cases filed would decrease 20 percent.
The opportunity for long delay in the determination
of lawsuits not only begets litigation but invites
appeals which have little merit."19b

Supporting the lone wolf assertion above, it may
be mentioned that the State Bar had been working
on the problem of arrearage for a considerable time
before Edmonds came to the Court. It had con-
cluded, among other things, without emphasizing
the items Edmonds was stressing, that there was a
shortage of judges. The Court had previously recom-
mended legislation for additional judges, which the
Legislature had turned down. The State Bar had
then launched upon a more comprehensive program
to solve the problem. Included were proposed con-
stitutional amendments, to be voted on at the No-
vember, 1940 election, which would authorize the
transfer of a great number of cases from the Supreme
Court to the District Court of Appeal and would
grant the Legislature more leeway as relates to pro-
viding the courts of appeal with additional judges.
One of the proposals would have permitted the Legis-
lature to add a single judge or more to a court of
appeal, rather than set up three, or none, as was
then the rule.

Edmonds did not support the proposed amend-
ments, known as Propositions 6 and 7, and recom- 151
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mended to the voters that they be defeated. "What
California courts need is more efficiency and not
more judges", he said. "This measure is just an
entering wedge", he continued, "to screen the State
Bar's real intent to push through its original bill
which provided outright for more judges." "Jurist
Hits California Court Plan; Bar Upholds it as Need-
ed Reform" was the headline of the extensive article
from which the above is quoted.20 The proposition
was defeated at the election.

Chief Justice Gibson was already beginning his
great crusade, extending over a decade, for court
reform. He had endorsed Proposition 7, urged its
passage, and worked closely throughout with the
State Bar.

Edmonds, with some of the biggest names of the
California bar was invited to speak throughout 1941
at a considerable number of important bar meetings
throughout the state where procedure and practice
were stressed. Edmonds' contribution related large-
ly to appellate practice. He kept hammering away
against long briefs, asserting they were a fruitful
means of delaying justice, as judges could not find
the time necessary to read them.21 That it was not
always easy for Edmonds to fill these speaking en-
gagements is clear from the fact that he could not
always appear because of "pressure of court work."22

"Writing briefs in a legal controversy is like eating
peanuts", he said. "You can go on until your jaws
are tired." If the judges should put in twenty-four
hours a day, he declared, they could not read all
the briefs submitted to them.23 The press gave wide
publicity to Edmonds' remarks.2* He was also quoted
as describing "a litigant" as "one who gives his skin
in the hopes of saving his bones", but in the end
"not only loses his skin but his bones too."25 Ed-
monds' philosophy of discouraging excessive brief
writing even found expression in his opinions, if the
reading between the lines by the press is correct. In
a Marysville picketing case he described the Court's
permission to submit additional briefs as "a reproach
on the orderly administration of justice."28

With his heavy schedule during 1941, speaking
on the evils of "long-winded"27 briefs, Edmonds
managed to get in a talk or two on another favorite
subject concerning what it takes to make democ-
racy work. To the parents of the children at the
Berkeley Hall School in Los Angeles, Edmonds

spoke on Democracy and Education.28 He also got
in some Phi Alpha Delta speaking engagements.29

Edmonds and his wife found time during this
period to buy a new home on Harrison Avenue in
Sausalito.30 After a period they moved back to San
Francisco. Mrs. Edmonds died at their San Fran-
cisco home, 2452 Hyde St., on December 22, 1946.31

During her lifetime she had been active both in
Los Angeles and the Bay Area in promoting child
welfare and had been a director of "Twelve Acres"
at Los Altos. She was one of the organizers of Prin-
cipia Mothers' Club of Northern California, organ-
ized in the interest of Principia College of Liberal
Arts, at Elsah, Illinois, of which Edmonds was a
trustee.

Edmonds married Gertrude S. Forsyth of San
Francisco, a widow, in Phoenix, Arizona, on Febru-
ary 5, 1948. The bride's two sons, Robert and
Charles Forsyth, students at San Francisco Junior
College, and Edmonds' daughter, Mrs. George S.
Coates, then of Santa Monica, joined in the wedding
ceremony. 32

Edmonds was mentioned for the Supreme Court
of the United States on two different occasions. The
first time was in 1942, at the time James F. Byrnes
resigned to become Director of Economic Stabiliza-

Douglas L. Edmonds —1942
Courtesy G. A. Lenoir, Christian Science Monitor
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tion. There was some complaining that there was no
representative from west of the Mississippi on the
Court. William O. Douglas was not regarded as a
true westerner, but as one "who spent a portion of
his boyhood only, on the Pacific Coast."33 It was
mentioned that it was the "nationwide recognition"
of Edmonds' work "in streamlining and liberalizing
judicial procedure" which entitled him to this ap-
pointment. He was "reported in Washington to have
a good chance for appointment if President Roose-
velt decides to name a westerner to fill the va-
cancy."34 He had the active support of Senator
Charles McNary of Oregon, a liberal Republican
who was reported to be close to the President.35 This
news item received wide publicity in California for
several days.

The second time was in 1945 at the time of Owen
Roberts' retirement. William F. Knowland, then a
new senator from California, accompanied by Sen-
ators Wayne Morse and Guy Cordon of Oregon,
called on President Truman and recommended
Edmonds for the place.36 Truman appointed Harold
H. Burton. Wrote the Sacramento Union, "Burton's
selection will disappoint Californians who hoped to
see our own Douglas Edmonds chosen . .." It con-
ceded, however, that Burton was well qualified as "a
former law professor, as a respected church leader,
as a broadminded lawmaker, and a man of strength
and character."37

Edmonds was awarded an honorary LL.D. degree
by two institutions of higher learning. The honor
came to him first from his alma mater, the Univer-
sity of Southern California, at its commencement
on June 26,1944. President Rufus B. von Kleinsmid
conferred it upon him. The citation in part ran, "in
recognition of generous public service and achieve-
ment in the field of jurisprudence."38

The second degree was conferred on Edmonds by
Illinois Wesleyan University on June 5, 1950.39 He
had delivered the commencement address there in
1947.

Edmonds was very interested in a program of
education for better citizenship. In this connection
he became head of the Foundation for American
Citizenship, "a non-partisan organization dedicated
to the task of awakening citizens to their civic re-
sponsibilities."40

Under Edmonds' leadership this Foundation, in
collaboration with the political science department
of Stanford University, conducted a survey to ascer-
tain how the leaders in political activities in Cali-
fornia rated in education, business and professional
success, general standing in the community, etc. The
survey proved highly reassuring. Under the head-
ing "Survey Shows Politicians in State Not Ignor-
amuses",41 the following items were noted as related
to the Republican State Central Committee of 639
members and the Democratic of 642.

Republicans Democrats
Elementary school

education only 5.9 5.2
High school graduates 23.8 35.1
Post graduate education 31.7 35.1
Vocations:
Attorneys 22.8 22.1
Other professions (doctors,

teachers, writers, clergy-
men, editors, actors, etc.) 12.8 14.8

Business executives 14.8 14
Labor officials 1 10

As this survey was under way sixty Stanford
political science students were guests of Edmonds
at an opening session of the Supreme Court in San
Francisco. At the end of the session Edmonds gave
an address on the operations of the Supreme Court.42

To further the objectives of the Foundation, Ed-
monds made speeches throughout the state and also
talked to the Junior Chamber of Commerce in
Kansas City in March, 1947.43

"What is wrong with democracy? Absolutely
nothing, according to Justice Douglas L. Edmonds
of the California State Supreme Court" was part of
the San Gabriel Sun's report of this talk.44 In this
address he stressed participation by everyone un-
der six headings: obtaining reliable information
about one's government, participating in the selec-
tion of the candidates, campaigning for qualified
candidates, working in the party organization and
supporting it financially, informing office holders of
one's views, and generally being a civic leader.

An oft quoted remark of Edmonds in this field
ran: "The final test of an educated person is his
civic behavior."45 153
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Edmonds Mrs. Savarese
Gertrude 8. Forsyth Edmonds Anthony P. Savarese

Savarese succeeded Edmonds as Supreme Justice, Phi Alpha
Delta Law Fraternity.

Courtesy, The Reporter (Phi Alpha Delta Publication), October 1952

Edmonds' participation in the Phi Alpha Delta
Law Fraternity received notice in the press through
the years, culminating in his election in 1948 as
Supreme Justice of this fraternity, with a national
membership of twenty thousand. He filled this
assignment, covering four years to 1952, with en-
thusiasm and dedication.49 His likeness, generally in
association with other leaders from all over the
country, appeared often in The Reporter, the organ-
ization's periodical. While the fraternity fostered
the friendly, social, helpful side, much attention was
also given to improving the processes of the law
and justice and making the fraternity a force for
raising the standards of the profession and its mem-
bers. Among other things it took on legal aid.
Edmonds was succeeded as Supreme Justice by
Anthony P. Savarese,47 Judge of the Surrogate
Court of Queens County, New York.

There can be no question but that this assignment
took a considerable part of Edmonds' time, but it
is also clear he felt there was an important place for
the fraternity among the profession and was dis-
posed to see this carried out to the fullest possible
extent while he was at the head. Certainly its activ-
ities gave him an opportunity to work with men of
the highest principles throughout the United States.
He was elected to Phi Alpha Delta's Hall of Fame
in 1960, and spoken of as "One of PAD's greatest

leaders."48 The latter is not an overstatement. It is
doubtful if any one leader ever did more for this
organization than Edmonds. It could be that none
did as much. Only one other time was a Supreme
Justice elected to more than one term (two years).
Edmonds became known in the organization as
"Mr. Pad."*9

A further illustration of his disposition to help
worthy causes is the part he took in ceremonies
sponsored by the S.F. Call-Bulletin in furthering a
remembrance of those who died in World War II,
by honoring their families through the mothers, who
were known as Gold Star Mothers. He acted as
chairman of the exercises held in Golden Gate Park
in 1946.50

Also in 1948 a federal statute was passed pro-
viding for a commission to examine government
hearing officers, examiners, and trial referees as re-
lates to their qualifications to fill these positions.
Edmonds was appointed and went to Washington,
D.C. in this connection from Phoenix, immediately
after his marriage.51 The work of this commission
brought out that many examiners and hearing
officers did not possess the qualifications required
by the law.92 Consternation arose among many of
them who became candidates for dismissal. A sin-
ister twist was attributed to the action in that special
interests dissatisfied with the way the public interest
had been protected were behind this shake-up, and
an investigation was demanded.53

Shortly before his retirement from the Court in
1955, Edmonds was appointed the United States
member of the International Law Commission of the
United Nations. The Commission held its sessions
in Geneva, Switzerland, comprised of fourteen mem-
bers from that many countries. He gave a report in
connection with his duties in this position at a
luncheon of the San Francisco Bar Association. "The
relations between nations which need to be regu-
lated by law", he said in part, "are affected by eco-
nomics, geography, language, history, and many
other factors. But there is always a compelling neces-
sity to have reasonable, workable, practical rules of
law to govern our relations with the people of other
countries. The International Law Commission was
established to make studies of the law applicable to
international affairs and to propose the enactment
of statutes specifying rights and obligations in cer-
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tain situations."54 The Commission had no legisla-
tive or judicial power, it could only discuss and
recommend.

Americans were vitally involved in this program.
Among the reasons was the tuna fish industry, in-
volving a catch of over three hundred million pounds
a year, which got the fishermen into conflict with
the Central and South American countries. In 1952
Peru, Chile and Ecuador had claimed "exclusive
jurisdiction and sovereignty over the seas for 200
miles off their coasts."55 Edmonds backed the doc-
trine of the freedom of the seas as open to all.

Edmonds had accepted this appointment as part
of his activities in resuming practice upon his con-
templated retirement from the Court. "I look for-
ward to the resumption of the active practice of
the law", he said, although the decision to leave the
Court had not been easy. "In no other profession
can one find the same satisfactions."

Edmonds retirement took effect as of December
31, 1955. He had planned to have it effective as of
November 1, but he had not completed his work by
that date. McComb was sworn in as his successor
January 3, 1956.

Edmonds died as a result of an automobile acci-
dent on the Santa Ana Freeway near San Juan
Capistrano on May 10, 1962. His wife was seriously
injured at the same time. Apparently he had fallen
asleep at the wheel or had a heart attack, and ran
into a truck and trailer. He left his wife and daugh-
ter. His passing was noted with regret in the press,
and there was laudatory editorial mention in many
papers. "While on the bench, Judge Edmonds
served with distinction, a quality he brought to the
International bench in Geneva where he worked
hard to remove unwarranted restrictions on Cali-
fornia fishermen operating in foreign waters."56

As this book goes to press there has just been
established the Edmonds' chapter of the Phi Alpha
Delta Law Fraternity at the law school of Santa
Clara University, in Santa Clara, California.
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Frederick W. Houser

by KENNETH M. JOHNSON, SAN FRANCISCO

bout the time that Frederick Wilhelm
Houser went on the Supreme Court, it was
common to say that there were two classes
of native sons; those born in California and

those born in Iowa. Justice Houser was in the latter
category. He was born in a very small town, John-
son, in Jones County, Iowa, on April 15, 1871. His
parents were Justus Christian and Martha Rodman
Houser. He received his elementary schooling in
that area and had just entered Lenox College, in
reality a preparatory school, at Hopkinton in the ad-
joining county of Delaware, when, in 1885, the fam-
ily moved to California, residing first in Pomona
and later in Los Angeles. Houser's father operated
a grocery store located in what was then known as
East Los Angeles, and young Houser worked as a
clerk in the store. At this time he was interested in
medicine and had hopes of becoming a doctor; how-

ever, recognizing that the cost of the required edu-
cation would be a financial strain on the family, he
abandoned this plan and entered Woodbury's Busi-
ness College in Los Angeles and became competent
in shorthand and typing. Shortly after his gradua-
tion from business college, he became a clerk in the
office of Stephen M. White, then a prominent Los
Angeles attorney and later a United States Senator
from California. At that time and during the balance
of his life, Houser had the highest regard for Senator
White, and it was the senator that encouraged
Houser to study law.

In Los Angeles at that time there was no law
school, and Houser, along with a group of other men
and women, organized a study group and shortly
thereafter formed what was known as the Los An-
geles Law School, which was incorporated in 1896.
Judge Gavin W. Craig of Los Angeles was closely
associated with this school, and he and Houser were
chiefly responsible for its success and development.
In 1901 the school became affiliated with the Uni-
versity of Southern California and in 1903 was en-
tirely taken over by the university and became its
law school.

Another member of the original study group was
a Miss Sara Wilde of a pioneer San Francisco fam-
ily. Miss Wilde was admitted to the Bar and was one
of the very early members of the feminine sex after
it had been determined that ladies could be lawyers.
On January 1, 1901, Miss Wilde and Houser were
married; it was a successful marriage, lasting until
Houser's death.

Justice Houser was admitted to the Bar in 1897
and very quickly developed a successful practice.
He had a leaning toward politics, and in 1904 he was
elected to the State Assembly and again in 1905.
He appears to have been an active member of the
Assembly and had a strong interest in improving
criminal procedure. During both sessions of the
assembly, he introduced bills to make it mandatory
that every county have a public defender; however,
on each occasion the bills failed to pass.

Before his second term as an assemblyman ex-
pired in 1906, he was elected a Judge of the Superior
Court of the County of Los Angeles and served con-
tinuously until 1922. One of the most important
opinions during his tenure as Superior Court Judge 157
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was sustaining the constitutionality of new legisla-
tion authorizing women to act as jurors. Heretofore
jury duty was solely for the males. It has also been
said that Houser swore in the first woman juror in
California. During the latter part of his service as
Superior Court Judge, he was assigned to the crim-
inal division, but only with the understanding that
if it became necessary to pronounce a death sen-
tence, this would be done by some other judge.
Houser stated that he simply could not cause him-
self to speak words directing the death of a fellow
human being.

During this portion of his life Houser was in-
tensely interested in the outdoors and in sports.
From an early age he had been an excellent tennis
player and continued this activity long after the age
when most men give it up. When tennis became too
strenuous, he became quite interested in golf and
usually on the weekends could be found at one of
several of the golf clubs in the Los Angeles area.
Around the turn of the century, the number of per-
sons living in the Los Angeles area that had been
born in Iowa was very great and each year there was
an Iowa Day Picnic. Houser was an important mem-
ber of this group and over a period of years made a
great number of speeches at the picnic.

Justice and Mrs. Houser had two sons. The first,
born on November 14, 1904, was Frederick F.
Houser. He, like his father, became a lawyer and,
also like his father, served in the State Legislature
in the late thirties and early forties. Here, he, as
his father had, introduced legislation calling for a
mandatory public defender for each county in the
state. Frederick Houser was also Lieutenant Gov-
ernor of the State of California from 1943 to 1947.
Subsequently he was elected to the Superior Court
in Los Angeles and from 1947 to the present time has
been a Judge of that court. The second son was Rod-
man W. Houser, born on February 13,1909. Rodman
also studied law but never practiced, and the major-
ity of his life was spent as an executive with the
Pacific Telephone and Telegraph Company. He was
in the Navy from 1941 to 1946, leaving with the rank
of Lieutenant Commander. Rodman died on Janu-
ary 15, 1961.

In 1922 Houser was elected as a Justice of the
District Court of Appeal, Second District, and from

Curtis Shenk Waste (C. J.) Edmonds
Knight, Houser Seawell Nourse,

District Court of Appeal District Court of Appeal
The day Houser was sworn in as a Justice of the Supreme

Court, October 5, 1937.
Courtesy S. F. Examiner

1935 was Presiding Justice of Division One of that
District. On September 29, 1937, Governor Frank
F. Merriam appointed him as Associate Justice of
the California Supreme Court to fill the vacancy
created by the death of Justice Ira F. Thompson;
he held this position for the balance of his life. His
induction was attended by friends from his assembly
days, and the write-up of the occasion which ap-
peared in The Recorder on October 6, 1937, indi-
cates that it was a jovial occasion. This article said
in part:

"Billy" Waste, "Fred" Houser, "Ed" Treadwell and
"Frankie" Devlin had a reunion yesterday.

Never mind that the reunion was held in the solemn pre-
cincts of the Supreme Court of California. Here were four
old pals meeting happily because one of the quartet was tak-
ing his place on our highest tribunal. They made a morning
of it.

The occasion? Judge Frederick W. Houser of Los Angeles
taking the seat on the Supreme bench where the beloved Ira
F. Thompson recently sat.

The playboys? Chief Justice William H. Waste, Railroad
Commissioner Frank R. Devlin, and Attorney Edward F.
Treadwell. And their pal "Fred" was Mr. Justice Houser
aforesaid.

All four were in the Legislature together when this century
was a baby. They must have had good times together, judging
from the badinage exchanged.

Of course it was all very dignified, as was to be expected
in such a milieu. But judges and lawyers know the technique
of dignified joking. Hence a good time was had by all.

When Chief Justice Waste, Justices Edmonds, Shenk, Cur-
tis, Seawell and Houser, with Judges Nourse and Knight, had
taken their seats, the chief justice keyed the ceremonies
delightfully by telling of his old association with Justice
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Houser Waste (C. J.)
October S, 1937

Courtesy S. F. Examiner

Houser at Sacramento, passing thence in the graceful Waste
way to the new justice's distinguished service on the Superior
and Appellate benches in Los Angeles.

Justice Houser was a judge who looked like a
judge. He weighed about 250 pounds and was slight-
ly over six feet tall. He also had a considerable
amount of charm and wit, and it has been said that
when the Justices met in conference he was always
able to ease a tense situation with some amusing re-
mark. Although the majority of the sessions of the
Supreme Court at that time were in San Francisco,
he never established a home there, but he and his
wife had a permanent suite in the Granada Hotel.

As Justice of the Supreme Court Houser carried,
until the last months of his life, a full load and his
decisions were in general excellent expositions of the
law involved.

Probably the case that resulted in the most pub-
licity was Staley v. The State Bar.1 Staley had taken
the bar examination eight times and had failed to
pass. After his last examination, he brought an
action of mandamus to compel the State Bar to
admit, based on the theory that, in fact, he had
answered the examination questions adequately.
The majority of the Supreme Court denied Staley's
petition; however, Justices Carter and Houser dis-
sented. Houser's dissent was quite lengthy and con-
tained all of the bar examination questions, Staley's

answers thereto, and the grade given by the exam-
iners. Houser said that he doubted that any lawyer
who had been in practice for a few years could pass
the examination and went on to say:

But to return to the specific questions and the respective
answers thereto that are involved in this proceedings: In the
first place, realizing, if possible, my own lack of legal knowl-
edge, nevertheless, with the fullest confidence I venture to
predict that if, for the purpose of passing upon the question
of the fitness of petitioner to practice law in this state, the
identical questions which were propounded to petitioner and
the respective answers that were made thereto by him were
submitted to a committee composed of 15 average members of
the bar, the result of its consideration thereof would be favor-
able to petitioner, and would be followed by a recommenda-
tion by such committee that petitioner be admitted to practice
law in this state.

As hereinbefore has been indicated, most lawyers are pain-
fully cognizant of the fact that law is not an exact science,
and that with reference to practically any controversy which
involves an admitted set of facts a given conclusion of law
regarding the respective rights of the several parties thereto
will prove almost impossible of agreement as among any con-
siderable number of practicing attorneys,—which is to inti-
mate that as great a number of attorneys will be found who
favor a given legal conclusion as will be found who dissent
therefrom. If that were not true, very few actions or suits
would ever reach the courts. In every lawsuit, or appeal from
a judgment, about as many lawyers appear therein in the
interest of the defendant as appear in behalf of the plaintiff.

The law does not demand, nor has the public any right to
expect, perfection in legal knowledge by any person before he
may be permitted to practice law in this state. The principal
quality to be possessed by such an applicant should be that
of personal integrity; and I suggest that if in the future the
respondents were to devote a fair percentage of their official
time to the task of considering and determining whether an
applicant for admission to practice law in this state be unre-
servedly and unquestionably entitled to be respected as an
honest person, and that as a matter of right and justice he
should merit the entire confidence of all respectable and re-
spected citizens, whether of this state or elsewhere,—a greater
and more meritorious service to the general public would be
performed than may be secured by an academic examination
of an applicant regarding the questioned legal ownership by
John Brown or Peter Smith of either 'Blackacre' or 'White-
acre', or, indeed, whether a good title would or could be
secured by a bona fide purchaser of a pair of shoes that was
made from leather which was obtained from the hide of
Nellie's or Bossy's calf (see question No. 1).

For once Carter did not write a dissenting opinion
but simply joined in that of Houser.

There was another case decided by Justice Houser
which caused a considerable amount of comment at
the time. For 17 years an insurance company had
billed the insured for premiums. Then, for reasons
not made clear, the insurance company stopped bill-
ing and the insured, not being reminded of the
premium and assuming that possibly the policy was
paid up, stopped remitting premium payments. A
claim was made, and the company took the position
that the policy had lapsed. Justice Houser took the 159
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eminently fair position that the insurance company
was estopped to deny the existence of the policy.2

Justice Houser continued to be a vigorous and
able judge well into 1942. However, he suffered a
great deal from migraine headaches, and to wear
them off often walked about San Francisco or where
the Court might be meeting, for miles, even through
great parts of the night. In the middle part of 1942
he became ill and returned to Southern California.
During the latter part of that year, because of
Houser's illness, B. Rey Schauer acted as Justice
Pro Tem. and was later appointed to fill Houser's
place. Houser went into a sanatorium in Glendale
and died on October 12, 1942.

Justice Houser was very fond of a poem entitled
"Advice to a Judge," and the following lines from
this poem well reflect Houser's approach to the judi-
cial position:

"When on the regal seat of Justice throned,
Bear this in mind: thou hast not been advanced
Beyond thy fellows to give loose to temper,
Or prove thyself capricious, weak or spiteful;
But to administer the law with truth,
And to be honest, just and fair to all."

FOOTNOTES

1. 17Cal. 2dll9 (1941).
2. Feld v. Continental Casualty Company, 19 Cal. 2d 614

(1942).
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Jesse W. Carter

esse Washington Carter's beginnings were,
in some respects, as humble as Lincoln's.
The frontier with its meagerness of worldly
means and educational opportunities was

common to both. Carter found his way more or less
unwittingly to the law while preparing himself edu-
cationally for the battle of life. It became the door
to his most golden opportunities. His life furnishes
hints as dependable as may be found anywhere as
to that out of which success is made, not omitting
the part iron will and sustained hard work play, not
for a season, but all the way through life. Possibly
the greatest contribution of the simple close-to-
nature life of his youth to his success in life was
the part it played in building a physical constitution
that proved equal to the rigors he subjected himself
to in winning his goals, including admission to the
bar.

Carter was bom in Carrville, Trinity County,
California, on December 19, 1888, in a log cabin

built by his father on their homestead, and was next
to the youngest of the eight children born to his
parents, Asa Manning and Josephine Amanda
(Sweet) Carter. His father was born in Iowa and
came as a soldier to Fort Jones in Siskiyou County
about 1860, where he was mustered out in 1865.
Although bom in San Francisco, his mother later
moved to Callahan, Siskiyou County, where she
married Asa Carter in 1870. Carrville was only a
small depot on the Marysville-Portland stage line
and hardly a community. With the nearest school
seven miles away, the older children of the family
taught Carter at home from the books they had used
in school. When he was eight the first school house
was built on Coffee Creek some two miles away. By
that time he had read up to McGuffey's Fifth
Reader. At this time his father died, and in 1898 the
family moved to Greenfield, Siskiyou County. Later
they moved again to Redding, but were back to Carr-
ville on their farm in 1902, which year Carter gradu-
ated from the grades.

Working in the nearby mines (mostly crude
hydraulic mining), logging camps, saw mills, etc.,
Carter had accumulated $300 by 1905, when, aged
seventeen, he went to San Francisco and entered
Lick-Wilmerding School to study electricity. In a
year or two he had acquired sufficient knowledge to
get a job in the shops of the United Railroads at
Geneva Avenue. Upon leaving Lick-Wilmerding
School, he entered Drew's "Prep" School, of high
school standing, taking night classes and working
during the days. There was an interruption in his
education as a result of the 1906 Earthquake and
Fire, which catastrophe he witnessed first hand, the
fire reaching within three houses of where he was
living. He then left San Francisco for some months
and worked at various jobs, but eventually returned
and continued with his work and schooling.

At this time, the graft prosecutions of 1906-1909
got under way. Francis G. Heney's work as prose-
cutor as reported in the press captivated Carter. The
first manifestation of his dissenting disposition came
when the United Railroads passed out cards to em-
ployees to pledge their support to Charles M.
Fickert for District Attorney. Carter, although he
disagreed, was not old enough to vote on the matter.
It was at this time that he decided on a career in
law. He had just been offered a scholarship to Occi- 161
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dental College to study for the ministry (Presby-
terian). This he considered but decided against.

In 1909, when he was twenty-one, he entered the
Y.M.C.A., a night law school. A year later he mar-
ried Tiny Elod Gish, then residing in Walnut Creek,
by whom all three of his children were born,1 two of
them while he was still in law school. He worked
hard as a student2 and was admitted to the bar in
1913, taking the bar examination some months be-
fore his graduation. While still attending school and
working, he tried practice in San Francisco for a
few months, working part time in Hugo Newhouse's
office, but before the year 1913 was over, he went
to Redding to help his sister-in-law settle the estate
of her late husband, Carter's older brother, William.
He then decided to settle in Redding.

Along with his practice, Carter entered into the
political life of the community of Redding. He ran
for district attorney in 1914 but was defeated by
twenty-three votes. Four years later he was elected
to this position, and in 1922 re-elected, winning by
only six votes. He ascribed his drop in popularity
to his vigorous enforcement of the Prohibition laws.
He ran for the state senate in 1926 but was defeated
by James M. Allen of Yreka. In 1926 he was elected
a member of the first Board of Governors of the
California State Bar and was re-elected from time
to time. He took this assignment seriously and be-
came a familiar figure on a state-wide basis among
the profession. In 1937 he became city attorney for
the cities of Redding and Shasta. In January, 1939,
he was elected a state senator at a special election
to succeed John B. McColl who had been killed in
an automobile accident.3 He was active from the
first in the Boy Scout activities of the area.

Carter was in active practice of the law twenty-
six years before becoming a member of the Court.
He participated during that period in the trial of
over a thousand cases in the Superior Court, with
more than three hundred of them going to the appel-
late courts.4 In 1938, the year before he left prac-
tice, the firm, consisting of himself and seven other
lawyers, tried fifty-two cases and won fifty of them.
They won the other two on appeal.5 Carter ex-
plained that at this time the firm investigated care-
fully every case before they took it through trial,
and settled the doubtful ones. He estimated that
seventy-five per cent of his practice related to water

cases. Throughout the years he was a thorn in the
side of the Southern Pacific Railroad Company and
won some twenty-five or thirty personal injury cases
which he brought against that company. Two or
three years before he went on the Court at the ur-
gent invitation of the Railroad Company, all his
pending cases against it were settled, and he became
their lawyer. The retainer and monetary advantages
involved undoubtedly dictated this course. At the
height of his practice, his firm maintained offices in
Redding and Yreka. Carter and three of his asso-
ciates handled the cases, while the other four did
office work, research, etc. Being unable to procure
suitable office space for his firm in Redding, he pur-
chased a lot a block from the Courthouse and built
his own offices of eight rooms and basement. This
constituted a pretentious showing in a town of pos-
sibly not over a score of lawyers.

Carter was serving in the Legislature when Gov-
ernor Olson appointed him a justice of the Supreme
Court on July 15, 1939, to succeed Seawell. It was
not entirely clear that Carter was eligible for this
position. The State Constitution provided that any-
one holding an elective position could not be ap-
pointed to any office other than an elective one.
Since justices of the Supreme Court were appointed,
subject to confirmation by the electorate by a "yes"

\
Robert W. Kenny Carter

(then Attorney General of California),
Courtesy S. F. Chronicle, July 22, 1939
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or "no" vote at the following election, was the office
elective or appointive? When Olson discussed the
matter of appointing him, this obstacle was men-
tioned. Carter indicated he would be glad to fight
the issue.

The Commission on Qualifications consisting of
Chief Justice Waste, Attorney General Earl War-
ren, and the senior presiding justice of the District
Court of Appeal, John T. Nourse, ruled Carter in-
eligible for the purpose of bringing about a judicial
determination of the matter.6 It observed that State
Senator William P. Rich of Marysville "had once
been held ineligible for the same post."7 Carter at
once instituted mandamus proceedings in the Su-
preme Court which were argued on August 7. Robert
W. Harrison from the Attorney General's office
representing the Commission argued that the post
was actually appointive in that there was no element
of choice, the voters merely being given the right of
rejecting or ratifying a nominee.8 M. Mitchell Bour-
quin, Herbert Erskine, Edward F. Treadwell, Ed-
ward Hohfeld (one of Carter's highly esteemed law
teachers), and Max Radin represented Carter.
Albert Rosenshine, Randolph V. Whiting and John
L. McNab appeared as amici curiae. The court, in
a six page unanimous and "history making"9 opinion
by Shenk as acting Chief Justice, held the position
elective and Carter eligible.10

The qualifications commission met again on Au-
gust 28, but reached no decision. Under the com-
mission's rules the matter had to be referred to the
State Bar for its recommendation.11 At a meeting of
its governors in Del Monte on September 8, the
State Bar considered Carter's eligibility and found
nothing against his qualifications, whereupon the
Commission the same day found to the same effect,
and approved the nomination.12

On September 12 Carter was sworn in as associate
justice in San Francisco by Chief Justice Waste.
The induction ceremonies were a festive occasion,
with Chief Justice Waste presiding with his usual
charm and dignity. First he called on Daniel Scott
Carlton, one of Carter's partners, who reviewed the
highlights of Carter's career at the bar. In closing,
Mr. Carlton assured the Court that it would find
Carter ever ready to assume more than his burden
of the work.

Chief Justice Waste swearing Carter in as a Justice,
September 12, 1939

Courtesy S. F. Examiner

The Dissenter
Since one of Carter's most distinguishing features

as a member of the Court was his dissents, and since
even a sketchy discussion of them gives more than
a hint of his stature as a judge, this side of his life
calls for a little notice of its own. It was the strong
language he used that inspired comment near and
far more than anything else. It caught the eye of
the press and he became widely known because of it.

In 1953 Dean Roscoe Pound discussed in the
American Bar Journal13 some of the language used
by Carter in about a dozen of his numerous dissent- 163
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ing opinions, quoting freely therefrom. While he
questioned denunciation of his colleagues by a judge
and bursts of an outraged sense of justice, Pound
nevertheless spoke of Carter as "a highly conscien-
tious judge of long experience" from a good court.
He was not indulging in undue courtesy in speak-
ing of Carter's conscientiousness. This was amply
confirmed by the great amount of extra work and
labor Carter took on to prepare his dissenting
opinions, some of considerable length and full of
learning. Most of the time, it was a thankless task
where he could expect no help from his differing
associates.1* In the cases cited by Pound, each of
Carter's associates on the Court as of that time wrote
one or more of the majority opinions. Carter demon-
strated that he was no respecter of persons, for the
thinking and labors of all of them received a meas-
ure of castigation. While he was often a lone
dissenter, there were times when either Gibson,
Traynor, or Schauer also dissented in the same cases.
Pound found that Carter had an average of six dis-
senting opinions in each of the ten volumes of reports
examined by him, and that they ran one case in
eighteen in these volumes.

Carter wrote a letter to Dean Pound dated Sep-
tember 14, 1953,15 expressing regret that the article
in the Bar Journal was so limited in scope and had
not called attention to many other of his dissenting
opinions. However, Pound had primarily stressed
intemperate language. There had been no discussion
of the soundness or unsoundness of the position Car-
ter had taken. He did mention what the subject

matter of some of the cases related to in order to
indicate that he did not consider them important
enough to justify the strong language used. While
Carter's letter was courteous, it did not breathe
undue meekness. He stated that he experienced no
"sense of shame or a feeling of chagrin" by reason
of Pound's article. Pound was in India at the time,
and Carter's letter apparently did not come to his
attention until over a year later, when he finally
acknowledged receipt.18 When he did write to Carter,
it was primarily to commend Carter's position in the
then recent case of Cole v. Rush. Said Pound in part:
"I notice that on June 30 last the Court granted a
motion for rehearing. I earnestly hope that this does
not mean that the Court will go back on your opin-
ion, which, if I may say so, appeals to me as emi-
nently sound."17 The Court did go back on Carter's
opinion, however, with Schauer writing the new
opinion for the Court, leaving Carter to end up the
lone dissenter.18 Carter used no strong language in
this dissent.

Dean Pound's article was noted by the press.
Arthur Caylor wrote an extensive piece in the Sara
Francisco News which he titled "Legal Blast."19 The
Christian Science Monitor ran a feature article en-
titled "An intimate message from the West Coast."20

There were those who felt that Dean Pound's article
was in bad taste. Erie Stanley Gardner was one of
them as shown by several letters he wrote to Carter.21

Of the cases discussed by Pound, he picked the lan-
guage from Carter's dissent in Sanguinetti v. Moore
Dry Dock Co., 36 C. 2d 812, as "the high water mark
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of judicial imitation of forensic advocacy." However,
the language used there was no stronger than that
used by Carter in a number of other dissents.

While Carter did not dissent in Perez v. Sharp,
when the Court held unconstitutional Civil Code
sections 60 and 69 forbidding marriage between
whites and certain other races, which had been
accepted as the law for nearly a hundred years, his
concurring opinion was in the nature of a dissent to
the original code sections, and he spoke of them as
a product of "ignorance, prejudice and intoler-
ance."22 This was a four to three decision.

Taken in context some of the strong language used
by Carter, including some referred to in Dean
Pound's article, is not as intemperate as it sounds
when taken out of context. However, in a number of
instances, the language tends to cast doubt upon the
good faith as well as the common intelligence of the
majority.

Concerning his use of strong language, Carter in
a speech to the Lawyers' Club in San Francisco in
1954 in part said: "I have mentioned only a few of
the cases in which I have disagreed with the majority
since I have been a member of the Supreme Court
of California... I have no apology to offer for any
of them, notwithstanding the fact that certain iso-
lated statements and phrases have been selected
from some of them and criticized as being intem-
perate . . . I claim the privilege of using language
appropriate to the occasion to express my view and
I am not disposed to permit even Dean Emeritus
Pound of Harvard Law School to tell me what lan-
guage I should use when depicting the gross injus-
tices which may result from a majority decision of
the Supreme Court of California. I might say right
here and now that I have failed to find language
strong enough to give expression to my views in
some cases. The language used should be equal to
the occasion. A decision which is only a mild depar-
ture from settled principles should not be dealt with
in the same manner as one which outrages justice
and lacks a semblance of reason or common sense
to support it." He then mentioned Franklin D.
Roosevelt's characterization of the Japanese attack
on Pearl Harbor as one that would "live in infamy"
and Winston Churchill using the terms "gutter-
snipe" and "jackal" in referring to Hitler and Musso-

lini, as examples of the use of strong language where
the occasion called for it.23

Carter's associates on the Court took his language
in good part. It did not lessen cordial personal rela-
tions or make for a climate of hostility. The purports
of Carter's views were respected on their own merits.
His associates were impressed with the lengths to
which Carter went in study and research, his phe-
nomenal memory in oral discussions, citing book,
page, line of cases he relied upon, and calling to their
attention verbatim words they had uttered and
written. This, with the fact that the Supreme Court
of the United States might well agree with him, in-
spired respect and esteem, even in the heat of the
battles.

Hunting and Fishing

Carter's hunting and fishing horizons expanded
from those of the nearby wild life spots until they
included remote and unfrequented-by-man areas of
the Canadian Rockies, Mackenzie and Frazier River
expanses of Canada, and Alaska. These far away
expeditions often mixed pleasure with hardships and
tests of mettle, and even danger. On one hunting
trip in 1941 with his good friend Roderick McArthur
in Northern Canada, the difficulties included rain
and snow every day for two weeks with only one
small tent to provide shelter and other minimum
facilities for their well-being.24

On an Alaska hunting trip in company with his
former partner, Samuel F. Finley, in addition to
being rewarded with a large catch of fish, they killed
a Sitka deer, and Finley got an Alaskan goat. For
Carter, this was also a major bear hunt. He bagged
a 400 pound black bear and had a session with a
nine hundred pound brown bear that charged him. It
took the third bullet to stop the brown bear. The
brown bears of this area were notoriously vicious, as
is evident from the report that nine persons had been
killed by them in the two-year period before.25 They
also had a taste of some rough Alaska weather on
this trip.

Carter's love of hunting and fishing lay deeper
than only bagging game and fish, much as this ex-
cited him. Back of this was what the "great out-of-
doors" did to him. Appreciating what it did for him,
he "as one of the humblest citizens" wanted the
great public domain available for recreation and 165
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sport, an interest which he believed "most red-
blooded Americans" possessed.2" When the Federal
Forestry Service on the ground of fire hazard
pressed to have the deer hunting season shortened
in the forests under State jurisdiction as practiced
in those forests under Federal control, he protested
with the vigor characteristic of his dissenting court
opinions. He maintained that the hunters lessened
the hazard.

Carter, by reason of his wide first-hand experience,
was a power in the activities and proceedings of the
organized sportsmen of the state (American Wild-
life Institute, National Wildlife Federation, Ducks
Unlimited, etc.). These organizations were spending
a hundred thousand dollars of their own money,
resulting in millions in appropriations by govern-
ments for refuges, restocking and food planting for
the protection of wild life.

Horses

Soon after coming to the Supreme Court, Carter
acquired the "lovely" old J. C. Raas-Frank Howard
Allen home near San Anselmo, with an acreage ample
to enable him to indulge his love of horses and other
farm animals, including a few fine cattle, blooded
poultry, etc. On the property was a hilltop pond
which he improved from time to time, which not
only supplied him with water for his garden, orchard
and animals, but provided a setting for ducks, geese,
wildfowl, bass, trout, etc.

One of Carter's many interests was in the breeding
of Morgan horses. This interest did not stop with
ownership of some fine specimens, but he exerted
himself in furthering the interests of horse lovers
everywhere and served as president of the California
Horseman's Association in 1944. He joined actively
in helping carry forward the State Horse Associa-
tion's various programs, one of which included
developing from twenty-five hundred to three thou-
sand miles of bridle and hiking trails running from
the Mexican border to the Oregon line. These were
so projected that in covering the distance the horse
would not once need to set foot on pavement or
breathe carbon monoxide gas. The Oakland Tribune
of July 23, 1946, devoted a full page to these pro-
posed trails, showing them on a map. Their course
followed the old Spanish trails for distances, more
or less hugging the coast at places and on the easterly

side of the state followed the western foothills of the
Sierras, which included the Mother Lode country.
They passed through or near state and national
parks wherever possible.

The Underprivileged and the Young

Carter's concern for the helpless was aroused
when he read in the paper that a minor in Bur-
lingame by the name of William Wilkins while wait-
ing for his parents placed a penny in the wrong
meter, was arrested, taken to jail, and not given an
opportunity to inform his parents what had hap-
pened. Carter prepared a proposed bill to amend
Section 825 of the Penal Code to permit one arrested
to get in touch with someone of his choosing forth-
with.28 "The idea of arresting this man—or any man
—for a trivial misdemeanor, locking him in jail and
depriving him of his rights is so obnoxious that the
citizens of the state should take note of it and de-
mand a change in the law to protect them," observed
Carter. "This law is not aimed at the police in gen-
eral. It is just aimed at the type of men who take
advantage of the fact that they have a uniform, a
star and a gun!"29 Other incidents could be men-
tioned.

Carter appeared more or less frequently through
the years as a speaker before bar associations; ser-
vice, recreational, and professional clubs; fraternal
orders; commencement and alumni gatherings; testi-
monials; admissions of new attorneys. He also par-
ticipated as judge in law school moot courts, etc. He
was a fluent and forceful speaker. Speaking to some
newly admitted lawyers in Los Angeles on one occa-
sion he said in part:

"You should not be discouraged by what appears
to you for the moment [as] defeat and failure . . ."ao

For some time Carter was a member of the Ameri-
can Russian Institute with headquarters at 101 Post
Street in San Francisco, which was accused by the
United States Attorney General of being a Com-
munist front. In 1950 he withdrew, stating he had
"decided to give up all organization connections to
devote more time to his home."31 He stated that
Bartley Crum, a prominent lawyer of San Francisco
and New York City, had asked him in the first place
to become a member. There was wide publicity in
connection with his withdrawing.
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Testimonial Dinner in honor of Donald Geary, Judge of Su-
perior Court, Sonoma County, April 26, 1950. Left to right:
Judge Geary, Justice Carter, Robert L. Bishop (M.CJ, Hilliard
Comstock (Judge Superior Court), August Lepori (Petaluma).

Courtesy, John Le Baron, Press Democrat, Santa Rosa

Carter's Family

By the age of twenty-five Carter was the father of
three children, two sons and a daughter, Marian.32

His oldest son, Jesse Oliver, was appointed a judge
of the United States District Court in San Francisco.
Carter administered the oath of office to him on
October 9, 1950.

The naming of his second son as Harlan Field
suggests the direction some of Carter's hero worship
was taking at this time. Holmes spoke of John Mar-
shall Harlan of the United States Supreme Court as
"the last of the tobacco spittin' judges."33

Carter's first wife procured a divorce from him
August 7, 1939.34 He married Thelma Williams, who
had been an employee in his law firm, early in 1941,
whereupon they named their new home in San An-
selmo after the two of them, Jesselma.35 They were
divorced after some years. On April 18, 1952, Carter
married Jean Woodward,3" a member of the bar,
who had assisted him as a law clerk.37 The name of
their home at San Anselmo was then changed to the
Double J. Ranch.38 Jake Ehrlich referred to it as
Rancho Carter.39

Carter devoted considerable time through the
years to fraternal activities. He was a Mason, and
received the jewel for membership therein for fifty
years,40 a member of the Native Sons of the Golden

West, and belonged to the Knights of Pythias, of
which order he was once the grand tribune.

"The Battle of Carter's Dam"

One would never have suspected that Carter was
entering the last year of his life by the vigor with
which he opposed the authorities of Marin County
in connection with draining the pond or reservoir
he maintained on his San Anselmo estate.

By reason of heavy rains, the reservoir had filled
until it was estimated by some that the water had
reached the danger level. Immediately below, in
what was known as Sleepy Hollow were some fifteen
to twenty homes. A leak developed dumping water,
mud, rocks, tree trunks, and small fish onto these
properties. Some fifty children betook themselves in
panic to higher ground. A group of home owners
went to the Board of Supervisors. Said one of them:
"We don't want to be alarmists, but when bass and
trout wash down on your front lawn, and the 15
foot trunk of a tree smacks your door, and the water
soaks the mattress on your little girl's bed, you can
understand why we want action."41 Carter's response
to this when he later heard about it was: "Mountain
out of a molehill,"42 and to the estimate that the
damage to property ran from ten to twenty thou-
sand dollars that he would fully compensate all home
owners.

The Supervisors ordered the reservoir drained and
instructed the district attorney to bring an action
to abate a public nuisance. Marvin Brigham, the
Public Works Director, was directed to have the fire
department proceed with the emptying of the reser-
voir.

Carter had received no notice of the hearing be-
fore the Board of Supervisors, and heard of it for the
first time at his office in San Francisco from news-
paper reporters. To him this was "acting like a
thief in the night."43 Officials were then already upon
his property taking over. "If a person's rights are
affected or his property taken, he should be given
the right to be heard,"4* he said. "The Supervisors
have nothing to do with i t . . . If there is a public
nuisance, the district attorney has the right to bring
suit in court. Under due process; that means there
is notice to the owner. He has the right to be heard
and to present his case. A judicial determination
follows. But what did they do? They went ahead 167



THE CALIFORNIA JUSTICES

168

and passed a resolution without notifying me." "This
Brigand would have been up here today to destroy
the pond if I hadn't been notified by the press."4"1

Carter procured a temporary injunction in the
Superior Court in San Francisco. The District
Attorney also got an injunction in the Superior
Court in Marin County restraining Carter from
interfering with the draining.

Carter threatened to take the law into his own
hands and defend his property with force. This,
judging by the newspaper reports, led to consider-
able unrestrained talk by Carter. It made a field day
for the reporters and front page headlines in the big
dailies.

While the county authorities probably did not
take Carter entirely seriously, they were neverthe-
less not too sure. The District Attorney, William O.
Weissich, asked the Supervisors to delay emptying
the reservoir until Carter could be heard and told
them "he was afraid someone might be shot." "We
don't want to send anyone out there to be shot.
After all he's from the backwoods of Trinity County.
Imagine prosecuting Judge Carter for murder."46

That Carter's bark was louder than his bite, exer-
cised as he was, may be gathered from his statement:
"Of course a situation of this kind gets pretty tense.
I'd probably shoot at legs, but I wouldn't know any
other way to stop them."47

As things proceeded, Carter consented to a cer-
tain amount of water being drained and pumped
away. Chief Justice Gibson assigned Thomas Coak-
ley, Judge of the Superior Court in Mariposa
County, to hear the matters pertaining to the Dam.
Sufficient water was permitted to remain in the
reservoir to take care of Carter's ranch needs. The
Court ruled Carter could maintain ten and a half feet
therein. This Carter characterized as a complete
victory and took steps to compel the county to pay
him for the water it had drained off below this level.

Carter himself characterized the affair as a
"tragedy," as related to time cherished basic prin-
ciples of law.

Although Carter was spoken of in the press at the
time of the dam controversy as "a man of can-
tankerous disposition" and a "stormy dissenter" he
was in the same breath spoken of "as one of the most

conscientious and articulate of judges" whose "opin-
ions have been widely quoted in legal literature,"
and who commanded "a tremendous respect from
both the members of the bar and the judiciary."48

There are those who believe the dam episode
hastened his death.49

Conclusion

Carter died in his sleep the morning of March 15,
1959, aged seventy years, in the San Rafael Hos-
pital. He left surviving him his wife and three chil-
dren. Early in January, supposing he was having
attacks of indigestion, he went to the hospital for a
checkup, where it was discovered he had suffered a
mild coronary. A three or four-week rest in the hos-
pital, and thereafter another two months at home
were prescribed. He suffered another attack Febru-
ary 11, from which it was thought he was recovering,
but on March 12 virus pneumonia developed and
was ascribed as the cause of death.

The funeral was held in the Presbyterian Church
in San Rafael, and his remains interred at Tamalpais
Cemetery.

Many courts throughout the State adjourned in
honor of his memory upon hearing of his death, and
expressions of respect were uttered both by lawyers
and judges.

Memorial exercises were held in the Supreme
Court in San Francisco May 6. Carlos R. Freitas of
the Marin County bar and Jerome R. Lewis repre-
senting the State Bar spoke. The latter mentioned
Carter's vice presidency and long service in that
organization. Justice Schauer responded for the
Court.

Carter was by nature friendly and approachable.
Physically he was on the heavy side, and square in
build, weighing a hundred and eighty or ninety
pounds, of medium height—probably five feet ten—
and appeared neither tall nor short. He was blond
and had a fair complexion, although his hair dark-
ened somewhat before it started graying. He looked
younger than his years, retaining his youthful look
to the last. His bow ties added to his youthful
appearance.

What was said of him during his lifetime as a
"stormy dissenter" of "cantankerous disposition" is
subject to much qualification. In 1928 Gibson spoke
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of Carter's opinions "as reminiscent of the tall tim-
bers of his early life, standing far above the forest
and stretching heavenward to receive the full force
of the elements, but rugged and determined to
search for and discover new and undeveloped hori-
zons." "Eminently successful in the practice of law,
this justice is an individualist characteristic of the
frontier from which he hails. An expert hunter and
horseman, on and off the bench, he is often known
to ride off alone in search of a principle of law, later
returning with a limit of game that usually opens
the eyes of his companions, in wonderment, and
presents the legal profession a feast... One of the
truly great men in California's judicial history."50

Considering this was not an obituary statement it
constitutes a wonderful tribute from a colleague.
Gibson's informal, entirely off-the-record allusions
confirmed his affection for Carter. In this regard, he
expressed the sentiments of the other members.
Several of them have mentioned the magic of his
memory in conference. Not infrequently he would
refer to a report, mention the page, and tell them
on what part of the page one of them had said some-
thing they themselves had forgotten.
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Phil S. Gibson

efore retiring on August 31, 1964, Phil S.
Gibson had been a member of the Supreme
Court for a quarter century as critical as
any in California's history and had, for

twenty-four of those years, headed the state's judi-
cial system with much distinction and not a little
of the "human touch." His dedication to improving
the administration of justice and his authorship of
many landmark opinions have won him high praise
and widespread recognition, including consideration
for and offers of high administrative and judicial
positions in the federal government. Some idea of
the extent of his public service can be readily
grasped when it is remembered that the years of his
tenure were marked by a growth in the state's popu-
lation from slightly less than seven million people
to an estimated eighteen million, and that as Chief
Justice he worked closely with four governors
(Olson, Warren, Knight, and Brown) and five attor-
neys general (Warren, Kenny, Howser, Brown, and
Mosk).

From appearances made by Gibson throughout
the state and the great amount of publicity he has
received over the years, the general public is quite
familiar not only with his accomplishments but with
the manner of man he is. Although not a large man,
he is put together in solid proportions, vigorous in
mind and body. His complexion is dark and his hair,
until it began graying, was black. He dresses well
and in the best of taste, and he easily impresses
others as a man of dignity but one who is
not pompous.

Some aspects of Gibson's makeup, however—his
unofficial, human side—are probably not so widely
known. Underlying the firmness of purpose and the
sometimes stern exterior with which he energetically
discharged his official duties is a personal charm,
readily brought to the surface, which combines
warmth and kindness with a quick sense of humor
and a deep understanding of others. Illustrative of
this is the incident reported to have occurred when
the superintendent of a judicial construction job
came into Gibson's office and was met by an outburst
of dissatisfaction at the progress of the work. The
superintendent said, "Judge, I didn't come here to
listen to all this. I came here to wish you a happy
birthday." Gibson burst into laughter, jumped to
his feet, seized the man's arm, and said, "Come on,
I'll take you to lunch."2

Front row, left to right: Shenk, Gibson, Edmonds. Back: Tray-
nor, Houser, Carter, Spence, pro tern in the place of Curtis.

Soon after Gibson's appointment as Chief Justice
Los Angeles Times, September 24, 1940
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His incidental interests, to which he brings con-
siderable knowledge, include flowers and gardening,
sports, particularly baseball, and fine wines. It was
not an uncommon sight to see the premises of the Su-
preme Court decorated with beautiful flowers grown
by Gibson. His interest in sports may be traceable
to the fact that he was a member of his high school's
baseball team. In the matter of wines he is a con-
noisseur and has served as a member of the Wine
Committee of the Bohemian Club, a club to which
he has belonged since 1941. It may be noted in pass-
ing that he has frequently attended the annual
encampments of the Bohemians, displaying on some
of those occasions—as he is not loathe to admit—a
certain Thespian talent in the entertainments which
are highlights of the encampments.

Readily appreciative of feminine charms, Gibson
characteristically addresses women as "Darlin' "
and "Sweetheart." It has been reported that his only
vacation during his tenure on the bench was taken
in 1954, when he went to Europe, and that he ex-
plains the purpose of his trip by saying, "I was
chasing a gal to get married."3 Gibson, who had
been a widower for several years prior to that trip,
was referring to Victoria Glennon, an attractive
attorney whom he married shortly after his return.
They now live in Atherton with their son, Blaine,
who is eight years old and is Gibson's only child.

The demands and the importance of the office of
Chief Justice as Gibson filled it are apparent at a
glance. He not only carried his full share of the
Supreme Court's decisional work but had various
administrative duties with respect to the function-
ing of the Court; for example, the apportioning of
the business of the Court and acting as Presiding
Justice when the Court convened. As Chief Justice
he was also chairman of the Judicial Council, in
which capacity he appointed the judicial members
of the Council and was administrative head of the
state's entire court system for the purpose of ex-
pediting judicial business and equalizing the work
of the courts. He assigned judges to act for other
judges who were disqualified or unable to act, or to
courts in which vacancies had occurred, and an indi-
cation of the scope of this duty is found in the fact
that in 1963 almost 3,000 assignments were made.
He also designated Superior Court judges to the
appellate departments of Superior Courts to which
appeals are taken from Municipal and Justice

Courts. He and the Governor approved applications
for disability retirements of judges of all courts of
record, and he was President of the Board of
Directors of Hastings College of Law. He was the
chairman and one of the three members, together
with the Attorney General and a Presiding Justice
of the District Court of Appeal, of the Commission
on Judicial Appointments, whose written approval
is necessary before the Governor's appointments of
appellate justices can become effective. Then, too,
although not a part of the duties required of him
by law, it is no secret that over the years gov-
ernors relied heavily on his advice in appointing
judges to the trial bench.

Phil Sheridan Gibson was born in Grant City,
Missouri, and was the second of William Jesse and
Mollie (Huntsman) Gibson's family of three sons
and two daughters. Grant City was a small county
seat in a rural area, and his father practiced law
there. Gibson received his early education in the pub-
lic schools of his home town and earned his A.B. and
LL.B. degrees at the University of Missouri in 1914.
Several months before, in 1913, he had been admit-
ted to the bar after passing the state bar examina-
tion, and he was able to go to work in a law office
as soon as he graduated, where he immediately
began trying cases for the Wabash Railroad. He re-
turned home within a few months to run for prose-
cuting attorney of Worth County, and with the
financial assistance of his young professional friends,
he conducted a successful campaign, resulting in his
election in November of 1914. He enlisted as a pri-
vate in World War I and rose through the ranks to
first lieutenant. He served in France with the British
and later with the 137th Infantry Regiment, 35th
Division, and saw action at the front at Ypres-Lys,
St. Mihiel and the Argonne. After the Armistice he
went to England for staff duty and remained there
to study at the Inns of Court in London.

When he returned to America in the fall of 1919
he went to Wyoming, where he lived on a homestead
for nearly two years. This was near Beaver Creek,
out from New Castle in the Black Hills area. He
married Miss Jess Lee Parkhurst of Evanston,
Illinois, in 1922, and came to California and settled
in Los Angeles. He was admitted to the bar in Cali-
fornia on January 26, 1923, and practiced law in the
area for fifteen years. Early in his practice, which
was general and related largely to civil matters, he 171
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became associated with B. Rey Schauer, and this
association continued until the latter became a
judge of the Superior Court in 1927. For several
years during this period Gibson taught law at South-
western University, where Stanley Mosk, later
Attorney General and now an associate justice of
the Supreme Court of California, was a student.

Although Gibson was politically active in Mis-
souri, he took little or no part in politics in Cali-
fornia until Culbert L. Olson, whom he knew and
with whose liberal political philosophy he was sym-
pathetic, ran for Governor in 1938. He became one
of Olson's most enthusiastic and dedicated back-
ers. Gibson's leadership qualities manifested them-
selves as the campaign progressed, and at the end
of December, just before the inauguration, Olson
named him Director of Finance. He also served as
Chairman of the State Lands Commission and as a
member of California Toll Bridge Authority and the
State Water Project Authority. From an attorney
engaged in the private practice of the law in Los
Angeles, he emerged as the man who "tussled with
the knotty problems dumped into the lap of the
new Democratic administration."4 He was recog-
nized as a power in the Olson administration, and,
although he did not serve as Director of Finance for
long, it was long enough to introduce him to the

172
Gibson and his wife Jess read of his appointment to the Su-
preme Court by Governor Olson in the 8. F, Call-Bulletin,

August 16, 1939.

people of the state as a man of ability and energy
and to give him a status beyond that which solely
political considerations could have given.

He was appointed an Associate Justice of the
Supreme Court on August 15, 1939, to fill the
vacancy created by the death of Justice Langdon.
Upon his appointment Gibson and his wife moved
from Beverly Hills to Piedmont, where they lived
for several years before her death.

Gibson had no more than reached the Court when
the case of Times-Mirror v. Superior Court came
before it (15 Cal.2d 99 [Jan. 31, 1940].) There the
Los Angeles Times had been held in contempt in
connection with editorial comment upon a matter
pending in the Superior Court in Los Angeles. A
short time before this, Harry R. Bridges had been
held in contempt for releasing to the press a tele-
gram he had sent to the Secretary of Labor in
Washington, commenting bitterly on a ruling of the
Superior Court relative to a labor union case, which
was widely published. The Supreme Court of Cali-
fornia had affirmed this Bridges contempt ruling,
holding, in 14 Cal.2d 464, that the proper test of
whether a comment on a pending action constitutes
contempt is whether it has a "reasonable tendency"
to interfere with the orderly administration of jus-
tice and that a comment improper under this test
cannot constitutionally be authorized by the Legis-
lature and is not protected by the right of free
speech. Justice Curtis wrote the long, learned
opinion for the court, concurred in by Chief Justice
Waste, Justices Shenk and Houser, and Justice
Nourse pro tem. Justice Edmonds dissented with
an equally long and learned opinion, based primarily
on a statute which limited the contempt powers of
a court. Gibson's appointment to the court had come
too late to permit him to participate in the decision,
but he voted for a rehearing, which the majority
denied.

The Times-Mirror case raised the same issue, and
the majority of the court reached the same result.
Edmonds filed a short dissenting opinion reaffirming
what he had said in the Bridges case. Gibson wrote
a dissent on a broader ground. His position was that
the test for contempt adopted by the majority placed
an unreasonable restriction upon the constitutional
rights of free speech and press, that the majority was
sacrificing "a substantial part of our cherished free-



PHIL S. GIBSON
Seventy-Sixth Justice

Twenty-Second Chief Justice

dom of speech and press in order to stamp out an
evil that does not exist," and that the contempt
power should be limited to unusual and abnormal
publications which are clearly dangerous, are in-
tended to influence the particular judge, and are
of such a nature as to improperly influence a judge
of ordinary firmness. His views were vindicated by
the United States Supreme Court when it reversed
the judgments in both the Bridges and Times-
Mirror cases.5 His dissent won him praise in high
federal judicial circles, and there can be no doubt
that his stature was much enhanced.

Gibson had served as an associate justice only
ten months when Waste died in June, 1940. A few
days later he was appointed Chief Justice, and five
months thereafter was due to come before the elec-
torate for confirmation or rejection. What would be
the reaction of the people towards this Olson
appointee picked from the ranks of the bar without
judicial experience? Traynor, also without prior
judicial experience, had been appointed to succeed
Gibson as an associate justice.6

As the election drew near, Gibson was increas-
ingly endorsed for Chief Justice by bar associations
and many other organizations. He made appearances
throughout the state before various groups, includ-
ing labor and business organizations, bar associa-
tions, and conventions. He received much favorable
publicity, and his picture appeared frequently in the
newspapers. Examples of the highly favorable com-
ments in the press are those which spoke of his
"fearlessness and intelligence," "fairness and cour-
age," and "real judicial mind."7 An editorial in the
San Jose News of August 24, 1940, reprinted in
many of the smaller newspapers throughout the
state, said (almost prophetically, as things turned
out), that "lawyers generally are of the belief that
he will go down in California annals as one of the
great justices," adding that his opinions were
"marked by lucidity of reasoning, clarity of thought
and beauty of language." Such generous statements
were no doubt in large part due to his now famous
dissenting opinion in the Times-Mirror case, coupled
with the way in which he was already coming to
grips with the improvements of the administration
of justice, as chairman of the Judicial Council.

Not all of the publicity, however, was so favor-
able, and this was in the main due to the fact that

a few weeks before the election Gibson joined in a
labor opinion holding that a union had a right to
picket the Howard Automobile Company in San
Francisco and its 30-odd employees to induce them
to join the union although they did not belong to or
wish to join any union. (16 Cal.2d 311.) In that case
Gibson was called upon to exercise his power of
assigning pro tem. judges and named Minor Moore
and E. J. Marks. This gave early evidence of his
policy, consistently followed thereafter, of exer-
cising this important power in accordance with the
ability of the judges assigned rather than with
whether their views on a problem presented hap-
pened to coincide with Gibson's own. The majority
opinion, prepared by Edmonds, was signed by only
Carter and Gibson, whereas one of the pro tem.
judges, Moore, concurred in a separate opinion, and
the other pro tem. judge was one of the three dis-
senters. A loud protest against the majority decision
immediately arose in some quarters.

Labor, of course, was jubilant. Illustrative of the
adverse editorial comments are the statements, "If
you believe in the Russian and German system,
where the individual has no right, vote 'yes' oppo-
site Carter and Gibson" and "Warning! Voters!
Attention. Vote 'NO' on 2 Supreme Court Judges."8

The Retirement Life Payment Association (Ham
and Eggers), through its state director and attor-
ney, Lawrence W. Allen, counseled his group to
reject Gibson and Carter at the polls,9 and the Asso-
ciated Farmers were reported to be raising thous-
ands of dollars in the few days remaining before
election "to bring about defeat of the humanitarian
judges."10

Fortunately for the state, the controversy sur-
rounding Gibson was resolved in his favor by the
voters, who approved him at the polls. It is interest-
ing to note that, within a few months after the elec-
tion he wrote a majority opinion (Bodinson Mfg.
Co. v. California Employment Commission, 17 Cal.
2d 321) which showed his impartiality and went far
to dispel the fears produced in some by the labor
decision above mentioned. Gibson's opinion held
that an employee who, acting voluntarily, refused
to pass through a picket line to get to his work, was
not entitled to unemployment compensation. The
headlines in the conservative press now read, "Olson
Justice Writes Ruling Against Labor" and "A Wise
Supreme Court Decision."11 173
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In the meantime, Gibson had been busy laying
the groundwork for the reforms that were to write
his name so prominently in the judicial history of
this state. On September 27,1940, just a few months
after becoming Chief Justice, he spoke to the Con-
ference of California Judges at Coronado, stressing
the need for changes in regard to the power to make
rules of practice and procedure for courts. That
power then resided in the Legislature, and he urged
that it be transferred to the Judicial Council. He
traced the history of the rule-making power in sev-
eral states, such as Michigan, to show that, even
where that power resided in the courts rather than
the Legislatures, progress was made only when a
staff of experts was provided. He also mentioned the
fine example set by the new Federal Rules of Pro-
cedure, which had been drafted by a staff of experts
(including Warren Olney, Jr., of California), under
the leadership of Professor Charles E. Clark of the
Yale Law School, later a federal judge.

On January 9, 1941, Gibson delivered a major
address before the Los Angeles Bar Association,
again demonstrating how quickly he grasped the
scope of his office. It foreshadowed the way in which
he was to fill that office and was no less than a set
of specifications and a general blueprint of needed
reforms that were to continuously absorb his time
and energy. The fact that Gibson, so soon after
coming to office, saw so clearly and fully the neces-
sity for improvements in the administration of jus-
tice, followed by his dedication to and realization of
those objectives, can only amaze, and places him in
Field's class as a judicial reformer.

He commenced his speech by quoting the pro-
visions of the Constitution, which set forth the duties
of the Chief Justice as Chairman of the Judicial
Council and pointing out that these provisions were
intended to make the Chief Justice comparable to
a general superintendent of an ordinary business.
"The startling implications of this statement," he
continued, "will be apparent if we consider for a
moment what constitutes the 'judiciary' of this
state. It includes a Supreme Court with seven mem-
bers; four District Courts of Appeal with six divisions
and 18 members; 58 Superior Courts with 162
judges, including three appellate divisions; four
Municipal Courts with 52 judges; 36 Class 'A' Jus-
tices' Courts; 468 Class 'B' Justices' Courts; and
approximately 270 Police and City Courts."

He went on to show that the state's court struc-
ture was complex and unwieldy and had resulted in
uncertainties in jurisdiction and venue, lack of uni-
formity in rules of practice and procedure, unequal
distribution of the burdens of litigation, and con-
gested court calendars. In a number of counties the
average caseload was from 30 to 50 cases per year
per judge, whereas in San Francisco and Los An-
geles counties the average yearly load was more
than 500 per judge. The Los Angeles appellate dis-
trict had a load which was far too heavy for the two
divisions of that court, and the Supreme Court itself
was 600 cases behind.

Gibson voiced again, as at Coronado, his convic-
tion that the Judicial Council should be equipped
with a permanent staff of experts and that the rule-
making power should be transferred to the Council.
Among the other corrective steps he urged were a
survey of the courts of lesser jurisdiction to the end
of uniformity and simplification, the revision of the
rules of appellate procedure, and the creation of a
new division of the Los Angeles appellate district.

Before the end of the year in which Gibson spoke,
the new division of the District Court of Appeal in
Los Angeles was created. He had the satisfaction of
swearing in the justices of this new division, who
were his former partner, B. Rey Schauer, as the pre-
siding justice, and his friend and fellow alumnus,
Parker Wood, together with Clement L. Shinn, as
associate justices. Gibson spoke at the induction
exercises. He mentioned that these ceremonies
marked the realization of an objective for which the
Judicial Council had worked for years, and expressed
appreciation to the Governor and the Legislature,
and thanked the Los Angeles and Hollywood Bar
Associations, the Lawyers' Club, and many other
bar associations whose support had made this new
court possible.

Gibson lost no time in taking effective steps, of
which his work for a new division of the District
Court of Appeal was only one, to eliminate the
traffic jam in the appellate courts. The Supreme
Court's three-year backlog of more than 600 cases
when Gibson became Chief Justice was reduced by
June, 1942 to 24 uncalendared cases. The sweeping
reduction was accomplished by a policy of transfer-
ring to the District Courts of Appeal for initial
decision all cases except those involving questions
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Justice Raymond E. Peters, Gibson, Mrs. Bray, Justice Bray at
Testimonial Dinner in honor of appointment of A. F. Bray to
the District Court of Appeal, at Mira Vista Country Club,

February 6, .7947.
Oakland Tribune, February 7, 1947

Oakland Post-Enquirer, and Richmond Independent, same date

of great public importance or the imposition of the
death penalty. This policy did not impair the
efficiency of the District Courts of Appeal, but, on
the contrary, the backlog in those courts was reduced
by more than a third between June 1940 and June
1943. This increased efficiency was due to increased
output by existing justices, the creation of the new
division, and the assignment by Gibson to the Dis-
trict Courts of many Superior Court judges on a
pro tem. basis. By adherence to such practices in the
ensuing years, the transaction of appellate business
continued to improve and was kept quite current,
notwithstanding a rapidly expanding population.

The power to make all rules of practice and pro-
cedure for appellate courts was transferred to the
Judicial Council in 1941 and by 1943, under Gib-
son's leadership, new rules had been drafted and
adopted. They were drafted by B. E. Witkin, who
headed the staff doing the research, and he worked
under the immediate direction of a committee of the
Judicial Council consisting of Justices John W.
Shenk and B. Rey Schauer of the Supreme Court
and Justices John T. Nourse and Charles R. Barnard
of the District Court of Appeal. Much help on the
project was given by the State Bar committee on
judicial administration. The new rules established
some procedural innovations of major importance
and greatly simplified and modernized existing rules.
Material scattered throughout thousands of pages
of statutes, court decisions, etc., was consolidated

into 34 pages of plain, everyday language free from
technical terminology. All this was to the end of
expediting the processing of appeals and permitting
courts to concentrate on matters of substantive jus-
tice rather than those of a purely procedural and
mechanical kind. Frank B. Belcher, president of the
State Bar, characterized the accomplishment as one
giving rise to "a profound debt of gratitude."12

Another major contribution under Gibson's chair-
manship of the Judicial Council came in 1944. A
study conducted by the Council led to the enact-
ment of the Administrative Procedure Act, which
requires uniform rules of practice and procedure for
statewide statutory agencies in issuing, suspending,
and revoking professional and business licenses and
similar rights and privileges.13 Since its enactment,
the California legislation has been considered a
model for many other states, and California has been
hailed as the first state to establish an agency
specifically charged with the continued improve-
ment of administrative procedure.14 The Council's
study also led to the enactment of a statute allowing
the writ of mandate to be issued to review adminis-
trative orders and decisions.15

Yet to come was the most significant of Gibson's
achievements, the one called by many the most
important judicial reform in the state's history. In
1950 the voters approved Proposition 3, a constitu-
tional amendment setting forth the Judicial Coun-
cil's plan for the complete reorganization of the
system of inferior courts (courts having jurisdiction
below the level of superior courts). There had been
768 such courts of eight different types operating
under a variety of laws, charters, and constitu-
tional provisions, with two to four different types in
nearly every city handling the same kinds of cases.
The result had been inefficiency, duplication, and
overlapping jurisdiction of such dimensions that the
system was described as a "jungle,"16 a "spectacle,"17

and a "model of confusion and waste."18 The amend-
ment established a simplified, uniform, and efficient
system of lower courts of only two types—Municipal
and Justice.

The passage of the amendment marked the cul-
mination of ten years of a resolute and skillful cam-
paign by Gibson. A measure of his dedicated efforts
on behalf of this objective is provided by the fact
that in 1950 he made some 40 major speeches in 175
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more than a score of cities throughout the state,
occasioning much publicity in the press.19 The
Banning Live Wire of October 31, 1950, stated that
Gibson visited nearly every county in the state. His
powers of persuasion can be appreciated when it is
called to mind that he is generally given credit for
the endorsement of Proposition 3 by the Justices'
and Constables' Association, many of whose mem-
bers would lose their positions if the measure passed.

By the time of the election Proposition 3 had won
endorsement from many groups and individuals,
several of whom worked actively for its passage.
Among those who endorsed the measure were Gov-
ernor Warren, Lieutenant Governor Knight, Harold
Powers, President pro tem. of the Senate, Sam Col-
lins, Speaker of the Assembly, and Archie M. Mull,
Jr., President of the State Bar. However, there was
also opposition. A number of local governmental
agencies declined to give their endorsement.20

The reorganization of the inferior courts was
far from the last of the improvements in the adminis-
tration of justice during Gibson's tenure, but it was
undoubtedly the foremost. Judge Ralph E. Hoyt,
as Chairman of the California Conference of Judges,
described this accomplishment as "probably the
most important reform that has taken place in the
Judicial Department of our State since its begin-
ning.21

Among the more notable improvements in the
years subsequent to the lower court reform are the
establishment of pretrial procedures in 1957 and the
amendment in 1960 of the Judicial Articles of the
Constitution (article VI) in various important re-
spects recommended by the Judicial Council. The
amendment provided for an enlarged Judicial Coun-
cil, an Administrative Director of the Courts, and a
Commission on Judicial Qualifications.22

The Judicial Council was expanded to include an
additional judge of the Municipal Court, four mem-
bers of the State Bar of California, and one member
of each House of the Legislature. Pursuant to the
amendment, the Administrative Office of the Cali-
fornia Courts was organized and began to function
under Gibson's supervision on January 1,1962, with
Ralph N. Kleps as its head and a range of activity
and interest as broad as the authority vested in the
Judicial Council itself. The Commission on Judicial
Qualifications, established by the amendment, is

composed of five judges appointed by the Supreme
Court, two public members appointed by the Gov-
ernor with the consent of the Senate, and two law-
yers appointed by the State Bar Board of Governors.
It has authority to investigate and conduct proceed-
ings against any California judge for wilful miscon-
duct in office, wilful and persistent failure to perform
his duties, habitual intemperance, or disability of a
permanent character seriously interfering with the
performance of his duties. It recommends to the
Supreme Court the removal or retirement of judges,
rules for which have been promulgated by the
Judicial Council.23 The need for such a Commission
was first brought into the open by Gibson24 in a
speech on November 16, 1955, when he stated that
"Some better method . . . must be devised to compel
retirement in cases where the mental or physical
infirmity of a judge seriously interferes with the per-
formance of his judicial duties and to secure the
removal of a judge for causes other than mis-
demeanor in office or conviction of a crime involving
moral turpitude."25

Notwithstanding all that has been accomplished,
much remains to be done, as Gibson himself has been
the first to point out. The thorough revision of the
Penal Code—a project well under way as this sketch
is written—is one of the areas of improvement close
to Gibson's heart. He delivered a major address on

Front row, left to right: Clark, Black, Chief Justice Warren,
Douglas. Back: Gibson, Whittaker (retiredJ, White, Brennan,

Stewart, Goldberg, Reed (retired), Governor
Edmund O. Brown.

Justices of the Supreme Court of the United States at
California State Bar Convention, September, 1963.
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this subject at the State Bar Convention in San
Francisco in September 1963, where he shared
speaking honors with Chief Justice Earl Warren.
Among the things he said were the following:

"In an ever-changing society the system of criminal justice
cannot remain unchanged; what is best today may be inade-
quate tomorrow. New problems, only vaguely anticipated or
even undreamed of, will inevitably arise, and the old ones
assume a new perspective in the light of advances in psy-
chology, sociology, penology, and the behavioral and physical
sciences generally.

"Yet the fact is that our Penal Code has not undergone
what might be called a basic revision since its adoption more
than 90 years ago. The extent to which new problems and
new ideas about human behavior have developed in the in-
terim is obvious. In many regards our criminal law fails to
reflect what are now well-accepted advances in the behavioral
sciences; it is obscured by archaic classifications, overlapping
offences, and vague outmoded language. In brief, it may be
said that, although we are far along in the twentieth cen-
tury, our Penal Code in many respects has scarcely entered
it."26

It is patent that problems concerning the adminis-
tration of justice will of necessity continue to arise
in a society of ever-increasing growth and com-
plexity. Fortunately, the machinery to deal with
those problems effectively as they arise has been
set up under Gibson's leadership.

It is not to be supposed that the heavy demands
made upon Gibson by his work to improve the ad-
ministration of justice caused him to neglect his
judicial duties. During his time on the court Gibson
prepared a total of 670 majority opinions, averaging
more per year than any of the fourteen associate
justices who served with him.

Gibson's opinions are characterized by a strong
sense of justice and incisive and forceful analysis set
forth in a clear and concise style. He was not infre-
quently required to wrestle with some of the most
trying and interesting problems of his day. The need
to keep this sketch within bounds prevents a lengthy
discussion of his many important opinions, but a
few should be mentioned for illustration in addition
to those noted earlier.

In James v. Marinship Corporation, involving
Negro workers who had been excluded from full
membership in a labor union, it was held that a
union could not maintain both a closed shop and an
arbitrarily closed membership. (25 Cal.2d 721.)
Further protection of minorities was accomplished
by the decision in Sei Fujii v. State of California,
holding unconstitutional the alien land law, which
denied aliens who were ineligible to hold citizenship

the right to own land. (38 Cal.2d 718.) Similarly,
Gibson wrote the opinions upholding the constitu-
tionality of statutes against discrimination in hous-
ing (Burks v. Poppy Construction Co., 57 Cal.2d
463) and announcing as the law of this state that
school boards must, insofar as reasonably feasible,
take affirmative steps to eliminate de facto segrega-
tion in schools (Jackson v. Pasadena City School
District, 59 Cal.2d 876).

He was also the author of a number of opinions
protecting the rights of public employees. A group
of decisions, including Tolman v. Underbill, 39 Cal.
2d 708, held that bodies such as the Regents of the
University of California could not compel their em-
ployees to take loyalty oaths in addition to the one
required by state statutes. Another group of de-
cisions, for example, Kern v. City of Long Beach,
29 Cal.2d 848, developed important principles to
protect pension rights of public employees. Gibson's
dissenting opinion in Ivanhoe Irrigation District v.
All Parties made an important contribution to the
law concerning the relationship between the state
and federal governments in the field of water re-
sources, including his defense of the highly contro-
versial 160-acre limitation contained in contracts for
distribution of Central Valley Project water. (47
Cal.2d 597.) The views set forth in the dissent were
upheld in a subsequent decision of the U.S. Supreme
Court, which reversed the Ivanhoe case. He was later
to write a number of other decisions of great impor-
tance to water development, among them the one
establishing the constitutionality of the hotly con-
tested bond act of 1960, which authorized an in-
debtedness of $1.75 billion for water development.
(Metropolitan Water Dist. v. Marquardt, 59 Cal.
2d 159.)

The recognition accorded by legal scholars and
others to Gibson's work as a judge is well illustrated
by what occurred with respect to his dissent in
Laisne v. Cal. State Bd. of Optometry, where the
majority held that upon judicial review of deter-
minations of many state administrative bodies the
court must exercise an independent judgment on
the facts in a trial de novo. (19 Cal.2d 831.) The
dissent was no doubt one of the factors leading to
the adoption of the statutory provisions concerning
the review of administrative decisions, and the well-
known law professor at the University of California,
Dudley 0. McGovney, wrote that Gibson's dissent 177
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"ranks with the ablest opinions to be found in the
reports of any court." (15 So.Cal.L.Rev. 391.)

One would expect that Gibson's work would gain
him recognition on the national level, and such was
the case. His desire to continue to serve as the Chief
Justice of California led him to turn down a request
by President Roosevelt in 1943 to become Under-
secretary of War and an offer by President Truman
to appoint him as United States Solicitor General.27

In 1946 he was among the few most prominently
considered for appointment as Chief Justice of the
United States Supreme Court28 (the appointment
which in the end went to Fred Vinson), and he re-
ceived much national publicity in that connection,
as well as strong backing from California congress-
men, judges, and lawyers. The United States De-
partment of Justice picked him as one of the three
state chief justices to work in Japan with General
MacArthur in the war crimes trials, although ulti-
mately only one, the Chief Justice of Massachusetts,
served in that capacity. In 1958 President Eisen-
hower appointed Gibson to the Commission on
International Rules of Judicial Procedure. Just a
few days after Gibson retired from the California

Supreme Court, he accepted, at the personal request
of President Johnson, the chairmanship of the Na-
tional Commission on Food Marketing, a body
newly created by Congress to study marketing prac-
tices in the food industry.

Among the publications bringing Gibson national
attention is Life magazine. In the September 23,
1957 issue of that magazine, a rather extensive
article entitled "The Qualities of Justice," placed
California in the forefront of the states having a
modern, efficient court system, giving much credit
to Gibson for a judicial system "as good as the best
in the country." There was a fine likeness of him,
under which appeared the words, "MODERN
REFORMER, Chief Justice Phil Sheridan Gibson,
64, of California Supreme Court, streamlined state's
judiciary which he runs firmly." Included in the
interesting remarks about him was the statement
that the substantial powers of the Judicial Council
were "to all practical effects vested personally in
Gibson."

Gibson's activities during his tenure as Chief Jus-
tice were not, of course, confined to leading the fight
for judicial reform and writing decisions—far from

M!tlHfitt*ifffttl,
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Standing, left to right: White, McGomb, Peters, Tobriner. Sitting: Traynor, Gibson (C. JJ, Schauer.
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it. A most prominent feature of his career was the
constant and close touch he maintained with the
judiciary not only officially, but on the more informal
level as well. He was known to drop in on judges
sitting in the lowest courts in the most remote com-
munities of the state while passing through. On one
trip through the Salinas Valley, calling successively
on a number of justices of the peace as well as
superior court judges, he observed that his purpose
was more to learn than to give instruction.

Through the years Gibson administered the
oath to thousands of new lawyers as they were ad-
mitted to the bar. Frequently on these occasions he
extended to them a word of welcome and encourage-
ment and told them of society's high expectations
of them. It was also a common practice for him to
administer the oath to new judges of trial courts
as well as appellate courts. As Chief Justice he ad-
ministered the oath of office to the highest state
officials, including the Governor and Lieutenant
Governor. Furthermore, he often administered the
oath to the new State Bar officers at the annual con-
ventions.

Many times he attended functions honoring dis-
tinguished jurists. His appearance at memorial ser-
vices for departed members of the profession was
not uncommon and was not confined to the great
alone. Then, too, he was a frequent guest of bar
associations throughout the state, at which meet-
ings he sometimes introduced his associates on the
bench with amusing remarks accompanied by com-
ments indicating an appreciation of their abilities
and contributions to the making of a strong court.

Gibson's interest in students at all levels led him
to make room in his busy schedule for such activi-
ties as attendance at law school functions in many
parts of the state and at the Charter Day and com-
mencement exercises of the University of California.
He also found the time to help in judging speaking
contests among high school and college students on
the subject of great Americans. In 1944, for example,
the subject was John Paul Jones, and it was Gibson
who awarded the prizes of war bonds to the winners.29

During World War II he figured prominently in
U.S.O. drives and efforts to encourage harmonious
relations between employers and employees in order
to keep war production at a maximum. At the time
the United Nations Charter was signed he sponsored

the formation of an international bar organization.
At one special function, a dinner at the Palace Hotel
in San Francisco to honor judges, lawyers, and other
distinguished persons attending the United Nations
Conference, he was master of ceremonies. About a
thousand persons were present to hear the many
speakers. In his introduction of Manley O. Hudson,
Gibson mentioned that Hudson had been his teacher
in law school and knew more lawyers from more
countries than any man of Gibson's acquaintance.
The featured speaker, Judge John J. Parker, of the
United States Circuit Court of Appeals, did not
begin his speech until very late in the evening, and
Gibson, in introducing him, thanked him for staying
until that hour, observing that it was almost mid-
night. Judge Parker began by stating that he had
come 3,000 miles to give his speech and had no in-
tention of cutting it! The subject of the speech was
"World Government by Law," and the crowd, even
at that hour, was held spellbound by Judge Parker's
eloquence and magnificent delivery.

In regard to recognition in the form of honorary
degrees, Gibson probably rates as the champion of
all men who have served on the Court. He has re-
ceived such a degree from the University of Cali-
fornia as well as the University of Southern Cali-
fornia, the University of Missouri,30 the University
of the Pacific, Southwestern University, and Mc-
George College of Law.

The degree received by Gibson from the Univer-
sity of California was awarded at its Charter Day
exercises in March, 1963. All of Gibson's colleagues
on the Court, attired in cap and gown, shared a
place on the stand with him. Gibson was escorted in
the academic procession by Gerald H. Hagar, a
graduate of Boalt Hall, a former president of the
State Bar and at the time chairman of the board of
regents of the university. Hagar presented him to
the President, Clark Kerr, who conferred the degree
with the following characterization:

Phil Sheridan Gibson—
A Californian who has served with distinction for more than

twenty years as Chief Justice of the Supreme Court of this
State. The man primarily responsible for the vitalization of
the Judicial Council as a force for judicial reform in Cali-
fornia. A leader in framing the California Administrative
Procedure Act, . . . Chief architect of the present municipal
court system and of the revised structure of the inferior
courts. We honor him today for his consistent wisdom on the
Bench and for his tremendously effective contribution to the
judicial administration in California. 179
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Such praise of Gibson's career has been far from
unusual and has come from some of the most prom-
inent persons in public life, both Republicans and
Democrats. At the dedication of the Los Angeles
County courthouse in 1958, Earl Warren, who had
by then been Chief Justice of the United States
Supreme Court for several years, stated, "We have
been fortunate in having in this state a Chief Jus-
tice who has dedicated the last 18 years to the cause
of better judicial administration. I am happy to
point out before this crowd the great contribution
that Chief Justice Gibson has made to that cause
. . . He has been in the forefront of every forward
movement in this field and because this is the first
public opportunity I have had to do so, I should
like to thank him for the great assistance he afford-
ed me in all matters affecting the judiciary during
my years in the Governor's office."31
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Chief Justice Gibson
Mrs. Victoria Gibson Son Blaine, 7 at the time.
Gibson announces his retirement in his chambers at the State
Building, San Francisco, August 10, 1961f, to be effective

August 31, 1964.
Bob Campbell photo

Governor Edmund G. Brown, when Gibson an-
nounced his retirement, observed:

With Chief Justice Gibson's retirement, American law loses
one of its giants. His wisdom and learning in the law are
matched by his compassion for human beings and his fierce
dedication to justice. California owes much of its social prog-
ress over the last two decades to the brilliant leadership
which Chief Justice Gibson gave to our highest court as it
dealt with the weighty questions stemming from a period of
turbulent growth and social change. In addition to his con-
tributions to substantive law, his efforts on behalf of better
administration of justice through procedural reforms have
been unmatched anywhere in the United States. Each of us
owes him our unmeasured gratitude.32

FOOTNOTES
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demurring.
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Problem, 49 ABAJ 166,168 (1963).
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26. The Recorder, September 30,1963.
27. The Recorder, August 11,1964.
28. See, for example, Oakland Tribune, May 13,1946.
29. San Francisco Call Bulletin, March 31,1944.

30. When the LL.D. degree was conferred upon Gibson by
his alma mater on June 6, 1940, the citation in part read:
"Eminent Missourian and graduate of the University of Mis-
souri. Your career reminds us that not without reason has
Missouri been called 'Mother of the West.' Her eminent sons
. . . down to our own time have played prominent roles in the
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. . . your example and initiative . . . have made your native
state and her University proud of your achievements."

31. The Recorder, November 5,1958
32. Los Angeles Times, August 11,1964.
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Roger J. Traynor

A Contemporary Picture: Excerpts from the Dedi-
cation Issues of the Stanford Law Review and the

California Law Review

t is a rare man in history who is so highly
honored in his lifetime as Roger J. Tray-
nor, Chief Justice since September 1,
1964, and before that date Associate

Justice since August 13, 1940. As his is the longest
service on the Court after that of Justice Shenk,
and as his many scholarly articles supplement a
long list of landmark cases that are set forth in
casebooks on every conceivable subject, there is
readily available the record of brilliant legal analysis,
infused with integrity and humanity, that so abun-
dantly justifies the accolades that have come to him.

Twice within the last four years great legal
scholars have joined to do him honor in a sym-
posium of articles on his cases. In 1961 the Stanford

Law Review published a symposium in commemora-
tion of his twenty years on the Court,1 and dedi-
cated it to him as "Jurist, Scholar, Teacher." This
triple designation, appropriately ungilded, does
justice to a gentle man with a genius for law, who
left an outstanding career as a professor and as a
tax adviser to the State of California and the United
States Treasury Department to become one of the
youngest men to grace the Supreme Court of this
state.

In the foreword to the Stanford symposium,
(then) Chief Justice Walter V. Schaefer of the
Illinois Supreme Court wrote:

"During this period of the evolution of our law to meet
rapid changes in our way of life, no judge has exerted so
strong an influence as Justice Traynor. . . (T) here is no
sounder currency in the courts across the country than a
Traynor opinion. And while his influence upon his contem-
poraries is strong, his influence upon tomorrow's lawyers and
tomorrow's law will be even stronger. His name is as familiar
to law students today as are the names of the acknowledged
masters of the past. The casebooks carry his opinions along
with theirs and it would be hard to find a law student in a
first-rank law school who is not intimately familiar with
many of his opinions."2

The critiques that follow take account of what
has been called Traynor's sixth sense of the law, the
more noteworthy because a judge is denied the lux-
ury of leisurely reflection in a specialized field. Thus,
Professor Brainerd Currie comments:

"(I)t must be evident that Justice Traynor is almost Invar-
iably right in conflict-of-law matters, and that he has brought
to the adjudication of conflicts cases an enlightened, common-
sense approach which, while not articulated as a 'system' may
well foster a new age of reason in this area of superstition
and sorcery."3

There is also comment on Traynor's clear and
forceful language. Thus, Professor Wex Malone
writes:

"Attention is called particularly to the power of the lan-
guage and the breadth of expression in the Stanley opinion."*

He illustrates by quoting a Traynor passage from
that opinion:

"What men forge out of these ideas with skill, industry
and imagination, into concrete forms uniquely their own, the
law protects as private property. It gives the special form the
stamp of recognition; it does so to stimulate creative activity.
It does something more to stimulate creative activity: it
assures all men full utilization of abstract ideas in the process
of crystallizing them in fresh forms. For creativeness thrives
on freedom; men find new implications in old ideas when they
range with open minds through open fields. They would in-
deed be stifled in their efforts to create forms worth protect-
ing, if in the common through which they ranged they were
diverted from their course by one enclosure after another . . .
It would be ironic if copyright law, designed to encourage
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creative activity, became the instrument of its destruction.
The very functon of creative activity is to keep the common
field in continuous germination; it is not for copyright law
to render it barren by a succession of enclosures denying
access to those who would cultivate it."5

In 1965 the California Law Review also dedi-
cated a symposium issue to Chief Justice Traynor,
summarizing his career on the bench with the sub-
title: Twenty-Five Years of Judicial Creativity."

Again, leading scholars throughout the country
joined to do him honor with notable essays on the
many Traynor decisions that have influenced the
course of the law. The essays carry titles based on
striking quotations from the judge's own writings;
thus Professor Barbara N. Armstrong's article on
the tortuous course of family law quotes the Tray-
nor observation that "One hesitates to plead for
reforms in the name of common sense .. . for we
belong to a profession that prides itself on not throw-
ing chaos lightly to the winds."7

When Professor Monroe G. Paulsen wrote that
"The Chief Justice is no copycat," he did so in se-
quence of the Traynor observation that:

"The growth of the law, far from being unduly acceler-
ated by judicial boldness, is unduly hampered by a judicial
lethargy that masks itself as judicial dignity with the tacit
approval of an equally lethargic b a r . . . We have had a
plethora of copycats."®

Professor Paulsen concludes his essay, dealing
with criminal law administration, with questions and
reflections that interact with those he quotes from
Traynor. They are worth setting forth again here
because of their great interest to laymen as well as
lawyers:

"Some of Chief Justice Traynor's most distinguished judi-
cial work has been in relation to the administration of
criminal justice. He has not copied the precedents but has
cut new paths by asking questions: What is this rule to do?
What considerations of policy are involved in this case?
What can we do that is just, fair, and practical?

"His way of working asks help from the present rather
than the past. The facts of today are more helpful than the
authority of yesterday. He has asked the lawyers and the
scholars to help the judges with constructive lawyering and
creative proposals.

"In his lectures the Chief Justice has referred frequently
to a sense of the turbulence of life and the desperate way in
which courts and judges must impose order on it. 'Out of the
new day's commotion whirl competing Interests that may
spend some of their violence but none of their force by the
time they near the courtroom.'s

"A judge, Chief Justice Traynor has written, 'can no longer
invoke with assurance the nearest quieting precedent. The
nearest analogy may seem to him only impertinent. Tried
and half-true formulas will not serve him, for all their show
of stability. He must compose his own mind as he leaves

antiquated compositions aside to create some fragments of
legal order out of disordered masses of new data. There
should be modern ways for such a task, in fairness not only
to him but to those who must seek out his judgment and abide
by his decisions.'io

"The high quality of the 'fragments of legal order' which
have come from his reflections move us to honor him and to
commend his example to others."!!

The distinguished contributors to the California
Law Review issue make frequent reference to
Traynor's versatility and the vitality of his scholar-
ship. Justice Walter V. Schaefer comments that "It
is because Chief Justice Traynor has never let
judging become a habit, and has never lost his driv-
ing zest for the law, that he has been for many years
our number one judge."12

The Chief Justice of the United States, Earl
Warren, noting the wide range of litigation in Cali-
fornia emanating from a diverse population and
economy, comments that Traynor "has planted seed
and charted trails that have become landmarks in
California jurisprudence."13 Professor Currie, de-
voting an essay to a single Traynor opinion in civil
procedure with nationwide repercussions, begins by
asking:14 "In what areas of the law will the genius
of Roger Traynor have its greatest impact? To an-
swer that question with confidence would require
not only the gift of prophecy but also a versatility
comparable to that which Chief Justice Traynor
himself has achieved in a quarter-century of experi-
ence on one of our busiest courts of last resort."15

Time and again the essayists note how Traynor
fulfils the definition of genius as an infinite capacity
for taking pains. Thus Professor Harry Kalven, in
referring to the some one-hundred opinions in tort
cases, tantamount to a casebook in torts, comments:

"Roger Traynor is a law professor's judge. His opinions
are concise; he raises all the issues; his writing is lucid and
to the point. His citations are knowledgeable, economical,
and literate—he has, I think, the best taste in legal citation
of any contemporary judge . . ."

"A hallmark of his judging is a patient craftsmanlike
working out of things within the frame of reference he has
been given by the existing law . . ."

"He sees law as a body of knowledge, ideally as a struc-
tured system of norms rationally ordered. With his every
decision he brings the law a little closer to this ideal. In his
judging in torts he shows a striking combination of conser-
vatism and creativity. Because of both of these tendencies not
only the tort law of California but the tort law of the United
States has been all the better for his twenty-five years of
service on the bench."i8

Professor John R. Hetland is moved to like praise,
in his essay on Real Property and Real Property 183
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Security: The Weil-Being of the Law. In his open-
ing words:

"It is remarkable that one judge could contribute so much
to so many different aspects of the law of real property and
real property security. It is extraordinary that in so doing
he could also reach such excellent results in the cases before
him. It is almost unbelievable that he could so master the
widely diverse problems involved as to write each opinion
in terms of an overview toward possible reform of the entire
substantive area suggested by each case. Yet Chief Justice
Roger Traynor has accomplished all of this with such prop-
erty problems as adverse possession, redemption, delivery of
deeds, due-on-sale or call provisions, the land contract ven-
dor's remedies, the antideficiency system, the masked security
device, forcible entry and unlawful detainer, and several
others depending on the scope of the 'property' classifica-
tion.""

In a section analyzing the Traynor opinions in a
series of land contract cases, Professor Hetland
notes that they "show a great deal about Chief
Justice Traynor and the Traynor method."

"He warned, then reformed, then refined. Writing for the
majority, he totally discarded and replaced that which had
existed for decades, but he made these profound changes in
a moderate manner. The changes were not disruptive as they
would have been had they been suddenly thrust upon the bar
and business community before both were able to adjust and
develop more equitable substitutes. Nor were they radical,
using the unfavorable connotation of the word, because the
reform left open its own scope to be refined where experience
proved that a literal application would go too far. These
cases alone would mark Chief Justice Traynor as a great
jurist, and would of themselves be a magnificent contribution
to California real property law. Yet they represent only a
small part of his contribution.":^

Professor Robert B. McKay, in his essay on Con-
stitutional Law, pays equally high praise to Chief
Justice Traynor's work in that domain.

"He came to the bench in 1940, already known as a skilled
teacher and specialist in the intricacies of tax law. The public
record did not then disclose his views on the great issues of
freedom and liberty, immediately thereafter tested in the
crucible of war and the almost equally troubled peace that
followed. But through the years Chief Justice Traynor has
repeatedly emphasized the important role of liberty in
American society, the absence of need for conformity, and
the freedom to be found in equality."l9

He then quotes from the Chief Justice's own
writing:

"Only in the United States were men bound from the first
to envisage together the status to be and to live for the most
part as equals. In the process of growing rich and strong, we
have laughed at hardship, we have laughed down pomp, we
have found our well-being and dignity in freedom."20

"There is of course general agreement that no man's free-
dom is absolute. There is practical agreement on certain
bases for restraint; thus the community values that make
religious freedom virtually absolute nonetheless outlaw
mutilation, witchcraft, and even polygamy. There is sporadic
official censorship, despite widespread conviction of its in-
feriority to unofficial sanctions, in the name of community
virtue easy to declare though impossible to define. There is

substantial agreement that security is a legitimate basis for
restraint in time of war. The real cleavage is on security in
time of uneasy peace. Is there to be safety first at the expense
of freedom? They cannot both be first."2i

Professor McKay concludes that "One measure of
Roger Traynor's greatness is that he is beholden to
no man and to no immutable principle save the
sacredness of free and full inquiry."22

He finds ample evidence of that independence in
Traynor's own writing, commending

"the stalwarts of freedom... (who) have taken thought
for those who nurse their bones in cozy corners of conformity
or drill themselves into stupefaction to achieve agility in
crawling under barbed wire or racing to the moon. The free-
dom they speak of is large enough to accommodate the inquiry
of those who would know more than the target or soup for
the day. They have known mountainous terrain where men
may walk in solitude to new perspectives, where they rope
themselves together only for an affair of survival and not as
a matter of course. They give reassurance to the world that
in this country the free have yet to be outnumbered."23

It is perhaps significant of that freedom that this
country has given such wide acclaim to a man of
Traynor's independence and preoccupation with ob-
jective judgments regardless of popularity. At the
American Trial Lawyers Award of Merit to him in
1965,2i the Editor-in-Chief of the ATL Journal,
Thomas F. Lambert, Jr., noted that the Chief Jus-
tice was known not only internationally, not only
nationally, but also locally. Moreover he has won
the affection and esteem of young and old alike, at
home and throughout the world.

II

The Child as Father to the Young Man

When the young editors of the California Law
Review dedicated their March 1965 issue to Chief
Justice Traynor "with unbounded respect and ad-
miration," they prompted many to recall something
of his early years. It is his own view that every year
of his life has been a formative one. Nevertheless
there is a constancy of high character, intelligence
and imagination, and prodigious industry through-
out those years that has made this man a living
legend.

He was born in the lively mining town of Park
City, Utah, high in the Wasatch Mountains, on the
12th of February, 1900, the son of Felix and Eliza-
beth (O'Hagan) Traynor. His parents came to the
Far West from Hilltown, County Down, Ireland in
their early years, and his father worked as a miner
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in Nevada and Utah until occupational disease com-
pelled a change. In 1906 he established a drayage
business in Park City and because of ill health relied
heavily on his young son. Traynor recalls with affec-
tion how gently his father looked after the work
horses, and how early he hence recoiled whenever he
witnessed ill treatment of beasts of burden. For all
his odd jobs, and perhaps in part because of them,
he had a rich and happy childhood, surveying with
wonder each day the mountain country that was his
home, walking and skiing and riding throughout that
country, and reading everything that came his way
at school and in the library of the prosperous town.
He knew well all the mines of the region: Ontario,
Silver King, Park-Utah, Old Daly, Daly Judge, Daly
West. He also knew well its diverse population,
sometimes running as high as four thousand people.
In his childhood, Park City, like other mining com-
munities such as Eureka, Tooele, Bingham, Sunny-
side, and Clear Creek, were the largest communities
in Utah after the four principal cities of Salt Lake,
Ogden, Provo, and Logan.

Childhood pictures reveal a sturdy, handsome
boy of rugged build, with a shock of black hair that
in later years has remained the envy of his contem-
poraries. He has a straightforward expression of
apparent earnestness and incipient merriment, a
combination that has endeared him to those who
have learned how readily he can leaven earnest dis-
course with gales of laughter at some suddenly dis-
covered quirk of logic or of learning. He grazed death
early, in a six-year-old child's headlong run that
failed to take account of a barbed wire fence. Seven
stitches later, he was left with a permanent scar on
hia right cheek which he characterizes, with his
usual insouciance about such matters, as the Heidel-
berg mark of the Wasatch Mountains.

This lad, who early displayed an intense sense of
responsibility in his school work and in his after-
school work, at times responded with equal intensity
to what he deemed undue intrusions upon his goals
and upon his time. Some tough contemporaries
learned early, in a non-bookish encounter, not to
taunt him twice about his interest in books. His
eighth-grade teacher, now Justice Roger McDon-
ough of the Supreme Court of Utah, recalls the
young Roger declaring to him emphatically, on a
day that he was called upon to load many school

books, that he was going to arrange in the years to
come for plenty of time to read those books, and
for plenty of time to write a few paragraphs of his
own about all the things he heard and saw, begin-
ning with Park City.

Traynor gave his own account of the town, on the
occasion of his receiving an LL.D. from the Uni-
versity of Utah. Its title is Many Worlds Times You,
and its theme is that booklearning is no idle orna-
ment, but a privilege attended by responsibility.

He records what he saw with wide-open eyes in
a wide-open mining town, not sentimentally but
sympathetically. Everything of beauty around him
evoked touching response; but he registered also
what was sordid and developed moral strength in
reaction to it surpassing even the great physical
strength that became the reward of his daily chores.
In his recollection:

"There is no better way to begin one's learning than by
wasting hours at a time exploring the Wasatch Range. As
the wild maples turned color and the chokecherry trees took
on the skeletal look of winter, one relearned each year that
snow was knife-cold as well as beautiful. At the same time
a child would notice that the sagebrush and the scrub oaks
changed little enough to give reassurance of the coming
spring. Years later these vagabond observations would give
familiar meaning to Heraclitus, who had been saying only
yesterday or was it centuries earlier, that everything is for-
ever changing and permanence is but an illusion. Of course,
whispered the child to the student he had now become. Any-
one who ever lived in the Wasatch Mountains knew that by
heart.

"The rocky range cradled a mountain town of wooden
houses, bearing the name Park City, though it was much
more than a park and much less than a city. It was a lively
town, where the news of the day spread quickly though
hardly a telephone had yet intruded to improve its circula-
tion. It resounded by day with the rumble of wagons laden
with ore from the great mines and met evening with candle-
light and coal oil lamps and here and there an electric light.
It was not freer than any other place from provincialism and
prejudice and sudden gusts of crowd hysteria, but it managed
to accommodate the heterogeneous speech and ways and
beliefs of people who had come from all over the world to
call it home. I heard English in many accents, eloquent
phrases and coarse bits of speech, when I left Rossi Hill in
the morning and climbed down to school from Mill Road to
Swede Alley, over the China Creek bridge, and then across
Main Street, with many a detour along the way.

"I came to learn that the Canterbury Ta^es we read in
school could as well have been tales of any century in any
section of England or Paris or the Vienna Woods or Hong-
kong or Chicago or Park City. I came much later to under-
stand that the richness of an environment in formative years
depends less on geography, whatever its impersonal influence
in nurturing or blighting one's aspirations, than on occasional
people such as the noble teachers who give to children alive
with wonder the learning to sustain that wonder throughout
their lives. From such teachers a responsive child might gain
also the motivation to pursue learning into areas as difficult
to traverse as the mountains that defy men to intrude upon
their forbidding lands. 185
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"One recalls people in the landscape much more clearly
than landmarks, the real people and the people in books. I
remember little except four walls about the public school
buildings in Park City. What stays in the memory of first
days in school is the wonder that so many books should be
so freely available. Across the long years of childhood I came
to understand that the luxury of books had become a neces-
sity, if only to yield some insight into the tumult and conflict
of what we are wont to describe with unconscious irony as
everyday living."25

Here he learned among other things the value of
diversity and the debasing influence of uniformity,
for Park City

"was a land of Bohunks and Micks and Krauts and Cousin
Jacks. In these rude labels of identification that are part of
our vivid speech there is nothing evil if they are free of
vicious gloss, and I should count it a loss if we were to
become so self-consciously mannered as to shut the windows
of the parlor and the study to the language of the street. Such
labels remain innocuous so long as we value diversity. When
we do not, then with brutal swiftness they are used as stones
by savages, while bystander sloths look on. A child in a moun-
tain town of Utah would learn that lesson with horror as the
villagers whose kindness he had known hurled stones through
the windows of a Kraut. We are at war, they screamed, and
a child could not begin to know what bleakness in their own
lives could have caused them to seize upon such a pretext to
turn so savagely against a neighbor. The nightmare that had
happened persisted. It was a nightmare that sooner or later
comes to every child in the world, the terrible knowledge
of what adults are under the surface who have quit them-
selves of learning and reverted to aboriginal fears. It is a
nightmare that rides everywhere, that rides even in the
shadow of courts of law."26

III

The Young Man as Father to the Judge

The time was 1918, and in that year Roger
Traynor graduated from the Park City High School
and immediately thereafter entered the Student
Army Training Corps at the University of Utah.
There he survived the influenza epidemic that took
the lives of the seven other members of his squad.
He contracted a sacroiliac injury, however, that
caused him great pain for several years and com-
pelled him to rely on crutches during 1923 and 1924.

He was encouraged to go to the University of
California at Berkeley by one of his high school
teachers, and he arrived there in 1919, with savings
of $500. He recalls making a fervent little prayer
upon arrival that he be allowed to complete the
education he had dreamed about for years. At the
end of his first year his record won for him the Wil-
lard D. Thompson scholarship established to help
Utah students at the University of California, which
provided him with $600 a year during his under-
graduate years.

Carried away with excitement at all the riches
of education that were his for the asking, he read
beyond prescribed reading. He wanted to know more
about philosophy and also about accounting, both of
which offered problems in logic. He took French and
began to read French literature as he had once read
the great English writers. He was soon elected to the
French honor society, and to this day his interest in
France continues. He studied intensively in history,
embarked upon a major in political science, and was
elected to the political science honor society and to
Phi Beta Kappa. He graduated with highest honors
in 1923, received a teaching fellowship for two years
in the political science department, and in 1926 an
instructorship to give courses in English govern-
ment, state government, and constitutional law.

Meanwhile, after receiving an M.A. in 1924, and
while carrying on his teaching, he simultaneously
undertook work on a doctoral dissertation in politi-
cal science and entered the School of Jurisprudence
at the University of California. There he was elected
to the Order of the Coif, received the William
Carey Jones Scholarship, and served as Editor-in-
Chief of the Law Review. He now divided his time
between teaching, editing the Law Review, and
completing his work for a Ph.D. and for a law degree,
which were simultaneously conferred upon him in
1927.

Throughout these busy years, the young student
and teacher always found enough leisure for long
walks, for concerts, for the acquisition of books and
records, and for occasional fishing. His lifelong stam-
ina served him in good stead, enabling him to meet
his many responsibilities without strain. A friend
attributes his capacity for work to a combination of
physical stamina, an alert and retentive mind, a
talent for going straight to the heart of a problem
without wasting time at the edges, and a delight in
problem-solving. In sum, all work was all play to
this worker, and he moreover managed timely
stretches of pure leisure between hard assignments.

Following his admission to the California bar in
1927, the young lawyer served a brief apprenticeship
with the San Francisco law firm of Brobeck, Phleger
and Harrison, which confirmed how promising a
career as a lawyer was ahead of him if he so chose.
He chose instead to continue teaching at the Uni-
versity of California, embarking in the fall of 1927
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on a full-time basis, initially in the political science
department, with the extra assignment of a law
course on Blackstone for undergraduates. In 1930
he became a full-time member of the law school
faculty, advancing through the ranks, as was then
the custom, to a full professorship in 1936, at the
time one of the youngest ever to be accorded that
distinction. He initiated the first regular course in
taxation in the law school, when few schools in the
country offered such a course, and also taught con-
stitutional law. In addition he taught courses at
various times in equity, trusts, bills and notes, public
utilities, and municipal corporations. The law offices
soon began to call for graduates who had had train-
ing with Traynor, particularly in taxation. Many
distinguished members of the bar recall him as an
inspiring teacher, who generated intellectual excite-
ment about whatever subject he taught. Anyone
who has ever walked with him can testify how regu-
larly he is stopped by former students who remind
him that he kindled their interest in law not merely
in the classroom but in the extracurricular time
that he gave them so freely for counsel.

Someone once fondly described the young pro-
fessor as incurably constructive. He had no time for
idle academic snobbery or pedantic carping. He was
soon relating his studies in taxation to the world
beyond academic halls. We are indebted to a dis-
tinguished lawyer in the public service, James E.
Sabine, Assistant Attorney General of California,
for a published account of the results:

"Fortuitously Chief Justice Traynor's emergence as a tax
expert came at a time when his services were most needed,
during the depression years. In that desperate time the state's
financial needs far outran the revenues available under a
wholly inadequate tax system. In a report submitted Janu-
ary 16, 1933, the State Board of Equalization advised the
Governor the state was 'confronted with a tax crisis,' and
that 'what may be done to meet this crisis is, in our judg-
ment, the most vital problem confronting the people of
California and their legislative representatives today.. . '
Public interest in state tax problems in the early nineteen-
thirties is reflected in a comment of the State Board of Equali-
zation in 1935 that 'tax problems have had more public atten-
tion in California during the past two years than in any
previous biennial period since the State Board of Equalization
was established in 1879.'

"The legislature had, in 1931, created a Tax Research
Bureau 'to make a full and complete investigation of the
actual operation of the systems of revenue, taxation and
public finance' and to report its recommendations to the
Legislature. One of the nation's ablest tax administrators,
the late Dixwell L. Pierce, who served for thirty-seven years
as Secretary of the California State Board of Equalization,
successfully sought the services of the rising young professor
of taxation to serve as Legal Counsel to the Tax Research
Bureau. These two men of gentle temperament, dedicated to

Mrs. Traynor Dixwell L. Pierce Justice Traynor
Fallen Leaf Lake Area — about 191/0.

just as well as efficient tax administration, became effective
colleagues in the never-ending tasks that beset them.

"In the course of his new responsibilities in Sacramento,
superimposed upon his teaching at Boalt Hall, Traynor under-
took a critical study of the Bank and Corporation Franchise
Tax Act, as it read in 1931, setting forth proposed changes
and the reasons therefor. This analysis served, in part, as a
basis for recommendations made by the Bureau to the legis-
lature. He also wrote a comprehensive one-hundred page
chapter on the Bank and Corporation Franchise Tax Act for
the 1932 edition of Ballantine's California Corporation Laws.

"The report of the Bureau was submitted to the legisla-
ture on January 23, 1933, and it prompted the enactment
during the next four years of a comprehensive program of
state taxation that has survived across the years with little
change. In 1933 there was a complete revision of the Bank
and Corporation Franchise Tax Act with the most significant
changes being made in the method of taxing national banks.
As principal draftsman of the revised tax on banks, Traynor
ingeniously solved the problem of equalizing the taxation of
banks and nonfinancial corporations in a manner consistent
with the federal statute authorizing state taxation of na-
tional banks . . .

"In 1933 the legislature also enacted the Retail Sales Tax
Act, for which Traynor served as the chief draftsman and
first administrator. Traynor also participated in the draft-
ing of the Motor Vehicle Transportation License Tax Act, 187
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enacted in 1933, the Personal Income Tax Act, and the Use
Tax Act, enacted in 1935, and the Corporation Income Tax
Act, the Private Car Tax Act, and the Use Fuel Tax Act,
enacted in 1937."27

In his published Quasi-Judicial Reflections on
Tax Administration, Traynor recalls with good
humor those tumultuous, discouraging days.

"In the desperate year of 1933, when new sources of rev-
enue had to be found, the most cynical legislators reluctantly
took to listening even to a specialist in taxation encumbered
with booklearning, perhaps in the belief that in desperate
times what you know won't hurt you any more than what
you don't know."

One veteran legislator was openly disdainful of
booklearning.

"(P)lacing his feet on the tab le . . . he would address me
in a fierce bellow: 'Well, professor, get on with the lesson...
Just for the record, I'd like to remind you some of us have
been here a lot of years and what interests us is the
Realities.' He pronounced the word with a capital R, and I
can still remember that he looked mighty realistic as he
spat out his welcome.

"More than once at the end of such a meeting I would
walk outdoors again and look up, sometimes through the
sunlight of a California valley town and sometimes through
the dusk that suddenly envelops it in its pioneering past, to
the words that mark one of its public buildings: Bring Me
Men To Match My Mountains. The stirring words rang in
the mind even as the clamor rose in the neighboring lobbies
where congregated some of the men who had been "brought."
Yet now and again, indeed surprisingly often, there came to
the capitol men who did honor to the inscription."28

Traynor's preeminent reputation as a scholar and
as a judge, has tended to eclipse his outstanding
service as an administrator. The record speaks for
itself.

"As the first administrator of the California sales tax,
Traynor was entrusted with setting up the machinery and
evolving the ground rules for the collection of this tax and
for the guidance of some 200,000 retailers. He and Dixwell
Pierce joined forces to create an administration that became
known throughout the country as a model of efficiency, jus-
tice, and a remarkable combination of impartiality and cour-
tesy to all taxpayers."28

The young administrator who achieved so much
so quietly has given us a picture of the endless pro-
cession of problems that came his way:

"We wanted the new laws to work in the fairest possible
manner and with the maximum possible efficiency. Day after
day taxpayers trudged through the Board offices, educating
us in turn on the manifold problems that can arise in a single
state. No problem was too small for a hearing. Baby carriages
and doll carriages were no less important than the largest
fleet of machines.. . We knew that in the long run adminis-
tration would be facilitated by the understanding coopera-
tion of the very taxpayers who were now asking us to explain
how the new law was going to affect them.

"The problems that rolled in were a chronicle of Every-
man in every age. What to do with the paper in which
butchers wrapped meat? What to do with the paper in which

bakers wrapped bread ? What to do about candlestick makers
who were having a hard time making ends meet? What about
pearls that turned up in an oyster? . . . What were we going
to do about shoe leather that resoled shoes for the third
time or fourth, as happened a good deal in the thir t ies?. . .
What of the newsprint that went into the news? What about
instruments sharpened by doctors? What about pencils
sharpened by lawyers? Would we tax their wits if they
sharpened them ? . . .

"In all that turmoil we scrupulously respected the tax-
payer's right to fair notice and the opportunity for a fair
hearing. We took pride in the fact that problems stubbornly
defying solution eventually got settled satisfactorily and on
a budget so economical as to give pause even to those who
talked glibly about the capital-R Realities."30

That service to California has been perceptively
assessed by Mr. Sabine:

"His imaginative and analytical genius for taxation has
engendered a boundless wealth of revenues for the state. In
sum, the state has reaped millions for every dollar invested in
his education. There are returns of still greater import, how-
ever, that cannot be measured in monetary terms. Chief
Justice Traynor, now known throughout the world as one of
the great jurists of our time, continues to set an example
par excellence of an educated man of l aw . . . What counts
most, and is yet beyond counting, is that throughout the
country young and unknown law students are coming upon
the Traynor opinions in taxation, as in other fields, with a
sense of discovery, with a quickened understanding of their
obligations to use their education to noble purpose."3i

From the beginning of his career as a law professor
in 1930 until his appointment to the Supreme Court
of California in 1940, Chief Justice Traynor not
only wrote numerous articles on tax problems, but
also fulfilled a series of assignments in tax adminis-
tration and tax counselling for both the government
of California and the federal government. He served

Professor Roger Traynor at the time of his appointment to
the Supreme Court of California, August IS, 19bO.
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continuously during that time as counsel for the
State Board of Equalization, taking a year's leave
of absence from the University for that purpose in
1933. He took another year's leave of absence in
1937-38 at the request of Under Secretary of the
Treasury Roswell Magill, to serve as tax counsel to
the United States Treasury Department in the draft-
ing of the Revenue Act of 1938, and continued in
that capacity on a part-time basis until his appoint-
ment to the Court. In January 1940, at the request
of then Attorney General Earl Warren, he organ-
ized a Tax Division in the California Attorney
General's office and served on a part-time basis as a
Deputy Attorney General, handling tax litigation
in the state and federal courts.

At the time of his appointment to the Court, he
was a member of the Committee on Local Taxation
of the Municipal Law Section of the American Bar
Association, the Executive Committee of the Nation-
al Tax Association, and the Executive Committee
of the Tax Policy League.32 He was nationally recog-
nized as one of the best tax men in the country.

IV

Chief Justice Traynor's Charmed Circle

It was singled out in some newspapers at the time
of the Chief Justice's appointment to the Court that
he was a native of Utah and not of California. Time
has cured this matter of geography, and in any event
he married a native Californian, Madeleine Emilie
Lackman, on August 23, 1933. She was born in San
Francisco, though her father was a native of Han-
nover, Germany, and her mother a native of Paris,
France.

She, too, loved school. One of her teachers at Girls'
High School spoke of her as "a child who taught
herself. She learned so quickly that we frequently
released her from the classroom so that she could
work on the school newspaper that she founded."
Many contemporaries recall her as an unusually
pretty girl who was totally unaware of it. "She was
quiet in manner," observed one, "but we all sensed
a dynamic element in her." A lifelong friend states:
"She has quality, and it marks every aspect of her
life."

Those who know her well also agree that she has
fortitude, and there are early instances of it. She

once upset the equilibrium of her grade school where
a group of youngsters had been taunting a retarded
child. She came to the defense of the victim by doing
battle alone against the tormentors, and in the end
the principal had to save them from her fury. She
regards the incident as a lesson that every bully is
a coward at heart.

At Girls' High School she learned shorthand and
typing so that she would be prepared to earn her
living at the University of California. She makes
light of the fact that she was entirely self-supporting
at the University, through readerships and secre-
tarial work, because she felt so privileged to be con-
tinuing her education. She recalls the delight with
which she received a Kraft scholarship check after
her first semester at the University, "for doing noth-
ing but work that was fun." She was particularly
pleased since she had just learned she would not be
eligible to work at the public library during her
vacation as she had hoped, because she was not yet
eighteen. At the end of her freshman year, she was
called upon to be a reader in logic. She found time
to participate in such student activities as the Joffre
debate, to win an essay prize in political science, and
to become an editor of the University News Bureau.
She was elected to both the economics and the politi-
cal science honor societies and graduated as com-
mencement speaker of her class, speaking on The
Conquest of Prejudice. She then received a teaching
fellowship in economics. Then, while continuing to
earn her living as a part-time secretary, she simul-
taneously completed work for a junior college teach-
ing certificate, doing her practice teaching in an
evening naturalization class, and wrote the thesis
for her Master's degree in political science. In 1929
she received an exchange fellowship from the Insti-
tute of International Education that took her to
the Institut des Hautes fitudes Internationales at
Geneva, Switzerland, where she found her lifelong
fluency in French most useful. Thereafter she
worked for a year in New York City with the League
of Women Voters, and then at Yale University until
her marriage. In 1953, after her children were grown,
and with her husband's encouragement, she entered
law school at the University of California at Berke-
ley, and received her law degree there in 1956. She
also completed one year of accounting in two sum-
mer sessions at the University, before entering law
school. 189
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Joe Malachy Stephen Pierre
Madeleine Traynor John Michael

About 1939

The Chief Justice and his wife recall joyous,
crowded years with their three sons: Michael, a
graduate of Harvard Law School and now a San
Francisco lawyer; Joseph, a graduate of the Uni-
versity of California at Davis, and now with a Cali-
fornia agricultural firm, and Stephen. Stephen died
in 1952, but he still lives with poignant vividness in
the memory of his parents and brothers.

There are now six grandchildren, frequent visitors
at the Traynor home, and their grandparents regard
them as "the best teachers one could have on the
space age they take for granted."

It is often difficult to envisage a man in public
life as having any life of his own. Anyone who meets
the Chief Justice in his own home quickly realizes
that here life is at its richest for him. He was once
asked to name the most important day in his life,
and instantly replied: "That's easy. The day I mar-
ried Madeleine." He recently tried describing her
to a friend about to meet her for the first time. "The
main thing to remember," he began, "is that she is
Madeleine and not some occupant of a mechanically
created role. She's apt to disappear if anyone calls
her a lovely lady or any of those other appellations
that are constantly tossed at the wife of a public
official. She's too witty, in a nice way, for such rou-
tines. She's got the heart of a sympathetic child and
the temperament of a gypsy not bound to any tribe.
She has far and away the most subtle mind I have
ever encountered."

The friend stayed on for dinner and was con-
vinced. He remembers the evening as a tranquil and
happy one. Dinner was simple and also superlative,
attributable to Madeleine's upbringing in French
cooking, and he understood why the Traynors regard
the dinner hour at home as one of the pleasantest
intervals in the day. After dinner Madeleine asked
him if he would like to hear a really good recording
of Mack the Knife. He remembers enjoying it very
much, and by then he was not too surprised when
she said that the recording was a useful way of keep-
ing up German.

The fire blazing away in the living room lighted
up the flowers from the garden that the Chief Jus-
tice tends. The visitor saw the small garden, an oasis
amid high-rise buildings, and noticed the thriving
trees. "We are winning," said Madeleine. "Whenever
a developer knocks down a tree around here, we
retard his development by planting another." The
visitor came away feeling that the Traynors were
indeed winning in an obscure battle that was some-
how important.

Justice and Mrs. Traynor in their garden in Berkeley
Courtesy Oakland Tribune, June 4,1956
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For all the happiness they find in their own home,
they are also at home and among friends in all parts
of the world. They enjoy travelling together, and
they have travelled a great deal. Law schools
throughout the country call upon Traynor to address
them or to spend an occasional day with them as
Scholar-in-Residence, and welcome him as one of
their own. He has often chosen to spend his vacation
in seminar groups with judges, law teachers, or stu-
dents. He has been as far afield as Salzburg, at the
Institute of American Studies, where in 1956 he
conducted a seminar for European judges and law-
yers. He recurringly participates in such conferences
as the 1963 Anglo-American conference in London
on criminal law, in which he served on the 9-man
American team. In 1958, and each summer since
1960, he has served briefly as a faculty member at
the Seminar of Appellate Judges conducted by the
Institute of Judicial Administration at New York
University. He has given summer seminars for stu-
dents, in Conflicts of Laws, at the University of
Chicago in 1957 and 1959 and at Stanford Univer-
sity in 1960.

There is a happy interaction between Traynor's
official and unofficial life, perhaps explaining why
he so thoroughly enjoys both, despite a heavily
laden calendar. He and his wife rarely waste time
on the tiresome demands of organized social life.
They delight instead in unregimented gatherings
with their many friends, often in the course of a
sailor's holiday that is most to their liking. They are
not joiners in the routine sense. What time Traynor
can spare, he gives to academic or legal associations.
He served for several years as director of the Inter-
national House in Berkeley. Since 1957 he has been
a member of the Advisory School of Business Ad-
ministration at the University of California at
Berkeley. From 1940 until 1965 he was a member
of the California State Bar Committee on Coopera-
tion with Law Schools. Since 1961 he has served
on the Board of Visitors of the University of Chicago
Law School, and on its Mechem Scholarship Selec-
tion Committee.

As Chief Justice, he is ex officio Chairman of the
Board of Directors of Hastings College of Law. He
is currently a director of the American Judicature
Society. He has been serving on the Judicial Coun-
cil of California, which he now heads as Chief

Justice, since 1959. He served the American Law
Institute as a member of its Advisory Committee on
the Restatement of Torts, Second, and since 1963
he has been a member of the Council of the Ameri-
can Law Institute.

For all the Chief Justice's involvement in such
professional groups, the Traynors deem themselves
fortunate to have also many non-legal friends. They
speak with delight about evenings spent listening
to quartet rehearsals in the homes of musical friends
or hearing writers or editors among their friends hold
forth on the foibles of professional jargon. The Chief
Justice is also a respected confrere of skilled con-
struction workers, periodically serving in such
capacities as a carpenter's helper in repair jobs
around his property. More than one carpenter has
referred to him as the best helper he has ever had.

Across the years the Traynor home has been a
meeting place for the PTA, the Boy Scouts, and the
League of Women Voters. The Chief Justice states
that to this day homecoming is an adventure. It has
happened more than once, he says, that after a day
of Anglo-Saxon legalese he finds himself discussing
something like new cinema techniques with some
visiting cousin of Madeleine's, "and to my surprise
I am discussing it in French."

A recent visitor to the Traynor home is not sur-
prised. Before long he found himself discussing, in
English, a book heavily annotated by Traynor. It
was Montesquieu's Esprit des Lois. Montesquieu,
the visitor decided, was part of the charmed inner
circle.

A Surprise Appointment to the Supreme Court

In 1940 Professor Traynor was engrossed in
teaching, in his responsibilities as Acting Dean of
the Law School at the University of California,
Berkeley, and in the work as a government tax con-
sultant that periodically took him to Sacramento
and to Washington, D.C. In that year the Demo-
cratic Governor, Culbert L. Olson, failed—in retro-
spect inexplicably, except in the context of a time
still riddled with the irrationalism begotten by a
long depression—to secure the approval of the
Qualifications Commission for his nomination to the
Supreme Court of Max Radin, law professor at the
University of California, brilliant legal scholar and 191
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writer, and a man of surpassing integrity. The Gov-
ernor might well have forced the issue successfully,
but Professor Radin chose to withdraw his name.33

The Governor then sounded him out for alternative
recommendations of scholars, emphasizing that he
wanted to appoint a man of scholarly caliber, and
in sequence nominated Roger Traynor, who was
known to him by virtue of his tax work. The Traynor
family was at that time oblivious of his determina-
tion; what they were preoccupied with was a long-
delayed excursion into the mountains. On July 31,
1940, the Governor sent his nomination to the
Qualifications Commission, leaving no doubt that
he expected approval.34

He forestalled criticism on Traynor's lack of prior
judicial experience. Any criticism on that score, he
said, "would also have applied to the late Oliver
Wendell Holmes, one of the nation's great jurists."35

Though there was no formal criticism, there was
some skepticism here and there that the Governor's
nominee would be confirmed. "That remains to be
seen," wrote then State Senator Herbert W. Slater,
in the Santa Rosa Press Democrat.36 Nevertheless
it was reported that strong endorsements came in
from many both within and without the state,
including such nationally known figures as then
United States Attorney General Robert H. Jackson,
then Securities and Exchange Commissioner Jerome
Frank, and Senator Elbert D. Thomas of Utah.37

When the Qualifications Commission referred the
nomination to the State Bar governors, the latter
indicated their approval by letters. The then Attor-
ney General Earl Warren, a member of the Commis-
sion, arrived in San Francisco from Los Angeles for
its meeting on August 13th and within less than
half an hour it unanimously confirmed the nomina-
tion. Later in the day, after the confirmation was
filed with the Secretary of State, Traynor took the
oath of office in San Francisco.

He stated that the appointment came to him as a
complete surprise,38 and his wife confirms that state-
ment. "Our heads were still in mountain clouds,"
she recalls, "and it took us a while to get down to
earth and register what had happened. I remember
that we talked it over, decided that it didn't involve
too much change of occupation and that it could be
a challenge to one of scholarly bent. Most important,

we could still live in Berkeley near the Emerson
School, a primary consideration for our children.
The pay was nothing much, but we could continue
to live in the style to which we were accustomed.
Emerson School style."

There was wide publicity over the nomination of
one who was totally unknown politically, but the
Traynors recall that the public itself did not seem
much interested in affairs of the Supreme Court.
They tuned in on a quiz contest in which contestants
quickly identified such sundries as movie stars, but
the name of the new associate justice was beyond
everybody's ken.

To the newspapers the salient news was that
Traynor was a professor, what they sometimes called
a savant, from the University of California. Many
were interested in the newcomer; others were less
than enthusiastic. "No objection can be made to his
elevation although numerous Californians would
prefer to see advancement given able, experienced
jurists when vacancies occur."39 Mrs. Traynor re-
calls that she had little leisure to read newspapers
more than hastily at the time, but she got the dis-
tinct impression from cursory reading that any
undue amount of education in a man's career would
have to be explained.

The small hubbub soon died down, and the new
justice went about his job in much the same way
he had always worked, ruminating every aspect of
a problem, seeking its solution step by step. By 1941
there was larger news on the way than reports on
the judiciary, and a judge could only hope that he
would be able to keep up with the problems that
were in the making.

VI

An Experienced Jurist Becomes Chief Justice

By 1964, Justice Traynor had written nearly 600
majority opinions and some 150 dissenting opin-
ions.40 By rough calculation, on the assumption of
a 5-day week, the average is an opinion every 10
days. The quantity represents a notable stamina
for hard work. The extraordinary quality of that
work, for which he has received honors beyond
counting, has also brought honor to his adopted
state. Hence it was generally assumed throughout
the country that when it came time for the Gov-
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ernor of California to appoint a new Chief Justice,
there would be no speculation about his choice.
When the time came in 1964 he did what was ex-
pected. In his words: "I considered all possibilities,
but returned to what I had always really known
from the start: Justice Traynor was the outstand-
ing choice."41 As in 1940, the choice was a non-
political one.

In the intervening years the Far Western State
has become a large country, worthy of such a Chief
Justice. In the words of Chief Justice Warren of the
United States Supreme Court:

"Twenty-five years ago, California had a population of
seven million people. Today it has over two and a half times
that number. There is no more cosmopolitan state in the
Union, because here there are people of every race, color,
creed, and culture on earth. Nor is there a State of greater
diversity in geography, climate, or natural resources. It is
larger than most European nations and far more complex
in its social, political, and economic life than many. On the
one hand, it has great metropolitan areas with world ports
and teeming international airports and the commerce they
generate. On the other, it has an incomparably diversified
agricultural economy as well as a large mountain back coun-
try. These factors have naturally brought to the California
Supreme Court a wider range of litigation than is to be
found in most other States.

"So Californians can afford to rejoice because of the ele-
vation of this greatly talented man to their highest judicial
position. Boalt Hall can be most proud of its former student
and teacher, and all who follow the course of judicial deci-
sions in the solution of the infinite number of legal problems
that arise in our complex society can continue to benefit
from his erudition and humanitarianism."*2

VII

In All, a Rare and Very Human Being

Just as the Law Reviews have amply commented
on the work of the Chief Justice, so he in turn has
amply commented on the judicial process and on
special legal problems in a series of articles published
in many law reviews. That record, too, speaks for
itself. He is a member of the American Academy of
Arts and Sciences, an honor accorded to but few
judges. The articles appear frequently in reading
assignments in law schools and legal conferences,
and are widely cited and quoted. The late Profes-
sor Karl N. Llewellyn, noting his article on Some
Open Questions on the Work of State Appellate
Courts, prefers it even to the Cardozo essays. "Judge
Traynor got down further, and in a stubborn, lovely
fashion, more closely to tomorrow's cases .. ,"43 The
appended list of his articles suggests the range of
his interests.

The association of his own law school honored
him a few years ago for "the wide knowledge of a
scholar, the wise insight of a philosopher, and a deli-
cate appreciation of the practical demands of a
society ever growing more complex."4* He has re-
ceived citations in like vein from the various univer-
sities that have conferred LL.D.'s upon him.45

Perhaps the words that most appropriately de-
scribe him are those he wrote in tribute to one of
his own teachers:

"You will look for a scholar with the bearing of a soldier.
You may find him in the study or in a crowd of people, who
interest him more than books, or out fishing under the chang-
ing skies of San Francisco Bay. You will know him by his
courage, steadfast and yet lighthearted, as if there were noth-
ing very exceptional about being courageous, as if it were
an exhilarating as well as a grave responsibility to keep one's
mind alert and open and one's spirit wholly free."*6
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enjamin Rey Schauer, the seventy-eighth
justice, is one of California's native song.
He was born in Santa Maria on May 9,
1891, at what is now the approximate cor-

ner of Main and Broadway Streets. His stock is
sturdy American, dating from prerevolutionary days.
Ancestors on his mother's side, of Holland Dutch,
English and Irish extraction, came to this country
about 1640. On his father's side, one of his forebears
served during the American Revolution in the First
Battalion, Lancaster County of the Continental
Line, Pennsylvania, and another served in Major
Reese's Battalion, Philadelphia County Militia,
Fifth Company.

Schauer's parents, to whom a son and a daughter
had previously been born, migrated to California

from Ohio and Kansas in 1887, and settled in the
Santa Maria area of Santa Barbara County. His
father, Samuel Benjamin Schauer, for a few years
engaged in school-teaching and farming, and there-
after in business, including printing, publishing and
banking. His mother was Eva Emmaroy Hayes,
daughter of Andrew Hayes, of New England.

Schauer's early years were spent in typical boy-
hood activities. In 1898 the family moved to Santa
Barbara, where he attended and completed public
school. His higher education commenced at Occi-
dental College, Los Angeles, from which he gradu-
ated with an A. B. degree in 1912. Next came train-
ing for the law, at University of Southern California
and at Southwestern University, also in Los An-
geles. From the latter he received a J. D. degree in
1916, and an LL.D. in 1937. Another LL.D., this
time from Occidental, followed in 1948.

Meanwhile, in 1913, Schauer took and passed the
examination for admission to the practice in Cali-
fornia, and after four months in association with his
brother Fred in Santa Barbara, he opened his own
office in Los Angeles and soon became active in the
county bar association. The last five years preceding
creation of the State Bar, and his assumption of
judicial work, he served as a member of the Griev-
ance Committee, the last year being chairman
thereof.

While assiduously building and serving his practice
during the fourteen years following admission to
practice, Schauer nevertheless found time to engage
in yachting on a considerable scale. He became in-
ternationally known as a skipper of small sailing
craft and was the winner of various international
trophies. Thrice he won the Pacific Coast Star Class
Sir Thomas Lipton Cup. He has been a Staff Com-
modore of the Southern California Yachting Asso-
ciation since 1926.

An interruption of practice, for service as Special
Expert in Navigation to the U. S. Shipping Board,
came during World War I, in 1918-1919.

Schauer's judicial career was launched in 1927,
with appointment to the superior court bench in
Los Angeles, where he served until late fall of 1941.
At the time of appointment in 1927 he was a com-
modore of the Los Angeles Yacht Club, an office he 197
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B. fiei/ Schauer
While still a Judge of the Superior Court, Los Angeles

resigned in order to give his undivided time and
energy to judicial work. On the superior court his
devotion to the administration of an efficient and
expeditious justice, but nevertheless a justice fair
and reasonable to both sides in all its litigious detail,
shortly became clearly apparent. In 1929 he was
drafted by his fellow judges to work out a method
for expediting the handling of the domestic relations
order to show cause cases, which at that time were
occupying the time of two judges and half the time
of a third. Within three months he had originated
the "Questionnaire System" of forms and, without
awaiting or seeking legislative action, had them
printed and made available to the bar. They con-
served time and effort for the lawyers as well as the
court and were enthusiastically accepted at once.
Within another six weeks Judge Schauer was han-
dling all of the work which formerly had required
the full time of two judges and half the time of a
third.

In the same year Schauer drafted and successfully
sponsored enactment of legislation providing for
court employment of a commissioner and investi-
gators in child custody, support, and other domestic
relations matters. In 1930 he became one of the
original corporate organizers of The American Insti-
tute of Family Relations.

In 1933 Schauer reorganized the administrative
system of the superior court branches situated in
Long Beach and in three months—without the
assignment of additional judges—eliminated an
arrearage of seventeen months which had thereto-
fore existed and had the court so operating that
immediate trials were available to all who wished
them. He also inaugurated and administered in the
criminal division of the court the "Master Panel
Jury System", thereby reducing costs for jury fees
mileage in those departments more than $100,000
per year as reported by the Los Angeles County
Auditor. One of his superior court colleagues has
commented: "In Justice Schauer's work on the su-
perior court bench he was always impartial, always
courteous to the lawyers and the clients, always care-
ful in his consideration of the facts. He researched
the law until satisfied as to the applicable rules. He
worked continually. He always made a splendid im-
pression upon the public when they learned he was
a judge, and added to better public relations be-
tween the profession and the layman. He was
always liked by fellow judges whether or not they
agreed with him. In the criminal field he was meticu-
lous in according the defendants all constitutional
protections."

Schauer's first appellate experience came in 1935
when he was appointed to the appellate department
of the superior court, where he continued to serve
until elected presiding judge in 1941. In that year
he established the first labor relations department
in a trial court in the United States, with the pri-
mary function of avoiding industrial production
stoppages. He also remodeled procedure so that dur-
ing his entire term as presiding judge every case
ready on the civil calendar was actually assigned to
trial on the day set. Later the same year he became
the presiding justice of a newly-created division
of the district court of appeal, from which, in Decem-
ber of 1942, he departed by accepting appointment
as a justice of the Supreme Court of California, there
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filling the office left vacant by the death of Associate
Justice Frederick W. Houser. In 1941 and 1942 he
also served as a member of the Judicial Council of
California, on the appellate rules committee. He
retired as a member of the Supreme Court Septem-
ber 15, 1964.

In his twenty-two years of service on that court,
Schauer authored almost five hundred of the major-
ity opinions issued during his tenure and also filed
some two hundred fifty dissents and approximately
one hundred specially concurring opinions.

Widely known as a student of constitutional law,
and as a staunch defender of civil liberties and the
bill of rights, Schauer, who at one time was termed a
"liberal" by those knowing him, has during the past
fifteen years become regarded as one of the more
conservative members of the Supreme Court.

Although sometimes differing sharply in approach
and philosophy from his late fellow justice Jesse W.
Carter, that fierce dissenter nevertheless wrote on
his deathbed (on February 26, 1959) to his very
dear friend, Schauer's son, "I believe, and have said
many times, that your father is the best lawyer on
the Supreme Court of California. While we have not
always agreed, I think, in the main, we have voted
together more than any other two members of the
court. I admire and respect him for his unimpeach-
able integrity and for his zeal for the cause he advo-
cates His record will be revered by both contem-
poraries and posterity alike as a most masterly work
of judicial craftsmanship."

But the finest testimonial to Schauer's judicial
integrity and ability doubtless lies in his opinions,
and of perhaps greater significance in his own dis-
sents. In the latter category attention is directed to
the cases of People v. Privett (1961) 55 Cal. 2d 698,
dissent p. 705; People v. Sidener (1962) 58 Cal. 2d
645, dissent p. 652; People v. Modesto (1963) 59 Cal.
2d 722, dissent p. 735; People v. Henderson (1963)
60 A. C. 459, dissent p. 474; and People v. Hines
(1964) 61 A. C. 148, dissent p. 159.

In the field of criminal law, two of Justice
Schauer's majority opinions introduced a revolu-
tionary reform as to criminal responsibility of men-
tally disordered persons. The presently accepted

principle of "diminished" or "limited" responsibility
of the mentally ill offender was suggested by People
v. Wells, 33 Cal. 2d 330, 202 P. 2d 53, cert, denied,
388 U. S. 836 (1949), and firmly established by
People v. Gorshen (1959) 51 Cal. 2d 716, 336 P.
2d 492.

Since California uses a split-trial system in crim-
inal cases where a plea of not guilty by reason of
insanity is entered, the first or primary trial, it was
suggested by Justice Schauer, should be directed
to establish not the criminal guilt or innocence of
the accused, but rather, whether he committed the
act charged, and if the defendant is convicted of
committing the act, then the second trial should
follow before criminal liability is established. The
latter trial is addressed solely to the issue of legal
insanity. Before the Wells decision it was the rule
that the trial courts must exclude in the primary
trial evidence pertinent to the defendant's mental
state on the theory that such evidence could be rele-
vant only to the issue of insanity and thus should be
received only in the second trial, where the issue did
not involve identity of crime but only capacity to
commit any crime. Inasmuch as California Penal
Code section 1026 establishes a conclusive presump-
tion of sanity in the primary trial, apparently it
was assumed that for purposes of the primary trial,
a defendant possessed all mental elements required
for the mens rea or "guilty intent" requisite to con-
stitute any crime charged. In the Wells case, Jus-
tice Schauer's opinion indicated that even though
California has a split-trial system, a defendant in a
criminal case may introduce in the primary trial—
so long as that trial purports to establish identity of
crime—evidence that he lacked some mental ele-
ment necessary to establish a crime which, by defini-
tion, requires proof of a specific intent. Schauer
often expressed the hope that legislation would be
enacted whereby the first trial would not necessarily
be definitive of any crime but only of the issue as to
whether the defendant did or did not commit the
act charged, leaving for more deliberate determina-
tion questions as to character of the crime, if any,
and as to treatment or disposition of the defendant.

In People v. Gorshen, supra, Justice Schauer's
opinion approved the trial court's reception into evi-
dence of psychiatric testimony tending to show that
the defendant was unable to premeditate and delib- 199
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erate as required for sustaining the first degree mur-
der charge against him. The opinion explains the
concept of "impaired intent," negating responsibil-
ity for a major crime (which can be committed only
when the act is accompanied by specific intent)
while recognizing "full responsibility for a lesser
crime" if the accused possessed only such mental
state as required for conviction of a lesser offense.
Hence, a defendant in California may now introduce
evidence as to his mental condition which concerns
his specific intent where such intent is an essential
element of the crime charged, and such evidence is
admissible in the trial of the defendant's guilt not-
withstanding the rule that the question of insanity
is to be tried separately at a subsequent time.

It should be noted that notwithstanding the
Wells-Gorshen decisions, which admitted psychi-
atric testimony, Justice Schauer's opinion in People
v. Rittger (1960) 54 Cal. 2d 720, 730, 355, P. 2d
645, 650, made it clear that as with all expert testi-
mony, the trier of fact may reject any or all of
adduced psychiatric evidence in favor of contradic-
tory factual evidence.

In re De La O (1963) 59 Cal. 2d 128, 378 P. 2d
793, written by Justice Schauer, resurrected Cali-
fornia legislative efforts at rehabilitation of narcotics
addicts at a time when it appeared that the United
States Supreme Court had inflicted a fatal, and final,
prohibition against commitment of addicts. Prior
to the De La O decision, in Robinson v. California
(1962) 370 U. S. 660, 82 S. Ct. 1417, the Federal
tribunal held that California Health and Safety
Code, section 11721, making narcotics addiction a
crime violated the Fourteenth Amendment proscrip-
tion against cruel and unusual punishment on the
theory that addiction is a disease no more punish-
able than the "crime" of having a common cold. The
court also recognized that its decision did not pro-
hibit all compulsory measures as to narcotics
addicts, and the majority and concurring opinions
indicated approval of involuntary commitment
predicated on treatment rather than punishment of
the defendant's addiction. Seizing upon this latter
expression, Justice Schauer's opinion explained that
California Penal Code section 6450 and related sec-
tions concerning commitment of persons charged
with crime as narcotics addicts provide for civil
rather than criminal commitment. The De La O de-

cision pointed out that commitment of narcotics
addicts to the California Rehabilitation Center may
involve suspension of pending criminal proceedings,
before conviction, the defendant being held only
under involuntary restraint for compulsory treat-
ment and rehabilitation procedures.

As some variety to provide a change of pace and
relief from the intensity of judicial labors, Schauer,
who had felt compelled to give up yachting because
of the time it consumed, turned assiduously to an
avocation in which he had earlier been interested
but had not pursued to any considerable extent.
Characteristically he sought to be thorough in that
field as well, acquired instruction in every area of
private aviation, and qualified as a flight instructor
and an instrument rated pilot, which latter rating
he maintains. He has also been certificated by the
U. S. Department of Commerce as navigator of
ocean-going vessels, and by the Federal Communica-
tions Commission as a radio operator.

Not only has Schauer's judicial experience ex-
tended over a period of some thirty-seven years, but
during most of that time he was also a Reserve
Officer in the United States Navy. In May, 1940 he
was ordered to active training duty to participate
in a joint meeting of selected Army, Navy and
Marine Corps Officers to study the subject and form
of a possible selective service act in preparation for
the growing possibility of national emergency. Fol-
lowing that conference, Lieutenant Commander
(later Commander) Schauer was asked to remain on
temporary duty and to participate in setting up
and activating in California the Selective Service
Act which Congress enacted later that year, based
on and drawn from the proposed act and regulations
which had been drafted at the May conference. Dur-
ing World War II, in addition to his judicial duties,
Sehauer found the time to again perform active duty
for the Navy, including acting as Liaison Officer to
the State Staff of California and Naval Aide to the
Governor, serving in those capacities from Novem-
ber, 1941 through November, 1945. For his service
he was awarded the Secretary of the Navy's "Com-
mendation" letter and ribbon.

Other activities have included acting as a member
of the faculty from time to time during evening
hours as other duties would permit, at the School of
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The Annual Red Mass, San Francisco, October 19, 1960
"They Ask Divine Guidance for Persons Involved in

Government Affairs."
Left to right: Thomas Cahill, Chief of Police, San Francisco;
Most Reverend John M. Fearns, Auxiliary Bishop of New
York, who gave the principal address; Bishop H. A. Donohoe;

B. Rey Schauer.
Courtesy San Francisco Examiner, October 20,1960

Law at Loyola University, at Southwestern Univer-
sity, and at the University of Southern California.
Schauer is a member of the Masons, Sons of the
Revolution, of Phi Delta Phi legal fraternity, Life
Member of the Naval Order of the U.S., and Honor-
ary Member of the Legion of Honor of DeMolay. He
has been a scouter with Boy Scouts of America in
various activities since 1922 and is a recipient of
the Silver Antelope award. In 1940 and 1941 he
served as Chairman of the California Airports Ad-
visory Commission. He is a member of the Native
Sons of the Golden West.

Schauer's son, Richard, born of his marriage in
1915 to Eva E. Summers, is following in the father's
footsteps. After admission to the bar of California
and practice of the profession for some eight years,
he was in 1963 appointed to the municipal court
bench in Los Angeles.

(All biographical data herein supplied by Jus-
tice Schauer.)
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Homer R. Spence

by KENNETH M. JOHNSON, SAN FRANCISCO1

ertain periods of history seem to have more
significance than others. One such period is
the time from 1945 to 1960, particularly
insofar as California is concerned. In 1945

the population of California was 9,300,000. In 1960
the population was 15,900,000, and California was
well on its way to becoming the largest state in the
country. Other events were happening in the United
States which were to have an impact on California.
These fifteen years saw the end of World War II, the
formation of the United Nations, the Korean War,
and the placing of a satellite in outer space. Tele-
vision became a major industry and a way of life.
This was not only a period of tremendous expan-
sion and development insofar as California was con-
cerned, but also, as a necessary result, a most
fascinating time to be a Justice of the Supreme
Court of California. Justice Spence took his place

on the Supreme Court on January 2, 1945 and re-
tired on June 1, 1960.

Justice Homer Roberts Spence was born in San
Francisco on March 15, 1891. His father was a
wholesale jeweler, and when Justice Spence was 11
years old the family moved to Alameda where the
father was a city councilman for a period of time.
Spence attended the local schools in Alameda,
and in his senior year in high school he played
the part of Petruchio in The Taming of the Shrew,
a role that was distinctly remembered when the
Justice was discussed by some of his former class-
mates. The Justice attended Stanford University
and obtained his A. B. degree in 1913 and his J.D.
degree in 1915, whereupon he commenced the prac-
tice of the law. He was a member of the Chi Psi and
Phi Delta Phi fraternities, the latter being a legal
fraternity. Never has a university had a more in-
terested and effective alumnus. Justice Spence was
firm in his belief that the private university played
a most effective and necessary role in the educa-
tional program of the United States. He was one
of the organizers of what is known as the Stanford
Associates, dedicated to the good of the University
in general and the raising of funds in particular. He
was also founder of, and at one time president, of
the Stanford Law Society, the law school alumni

Left to right: Judge Edward Molkenbuhr, Superior Court, San
Francisco; Justice Edmonds; Mrs. Homer R. Spence; Justice
Spence; Mrs. Douglas L. Edmonds. Mariposa, May IS, 1951t.

George Shimmon photo
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Supreme Court at a Special Session in Monterey, September 1 and 2,1959, on the One Hundred Tenth Anniversary of the signing
of the California Constitution.

Left to right: Peters, Spence, Traynor, Gibson (C. JJ, Schauer, McComb, White.

organization. All in all, Stanford University is
greatly indebted to Justice Spence, who also at one
time was a trustee of the University and continues
as Trustee Emeritus.

Shortly after Justice Spence left the Stanford
Law School, he entered the Army and served approx-
imately 24 months during World War I; 16 months
were served in France. The major portion of his
service was with the Field Artillery as a First Lieu-
tenant in France, and he continued in the Field
Artillery Reserve as a Captain until 1935. After the
close of the War, he resumed the practice of law
and became interested in politics. He was a member
of the State Assembly in 1921, 1923, and 1925, act-
ing at times as speaker pro tern, of the Assembly.
In 1927 he was Secretary to Governor C. C. Young;
he went on the Alameda Superior Court in 1927 and
remained as a judge of that Court until 1930. In
this latter year he was elevated to the District Court
of Appeal, where he remained until appointed by
Governor Earl Warren to the Supreme Court in
January 1945, succeeding Justice Jesse W. Curtis
who had retired. Justice Spence was not exactly new
to the Supreme Court; prior to being appointed he
had had 41 pro tern, assignments. He was the first
graduate of the Stanford Law School to go on the
Supreme Court. During the time he was on the
District Court of Appeal, he was President of the

Conference of California Judges. All in all, he spent
33 years on the bench.

In Alameda County, Justice Spence is best known
as a civic leader. For years he was an important fig-
ure in the United Crusade. Over a period of years
he was a member of or a leader in almost every civic
enterprise in the county. He was very much inter-
ested in the Boy Scouts of America and received
what is known as the Silver Beaver Award, the high-
est award given by that organization. He was also
active in the Native Sons of the Golden West, the
Alameda Elks Club, and the American Legion. Look-
ing over the Alameda County newspapers of this
period, it appears that Justice Spence was the prin-
cipal speaker or master of ceremonies at an innum-
erable number of public dinners. He was also presi-
dent of the Commonwealth Club of San Francisco
for two terms.

Personally, Justice Spence is a very outgoing and
friendly person. He is a rather large man, a little
over six feet in height, with a ruddy face that in a
sense reflects his love of the outdoors. His regular
hobbies are golf and horseback riding, and, on a
seasonal basis, hunting and fishing. For years he
maintained a summer home on the Truckee River.

In 1929 he married Helen Browne and there were
two sons—Maynard Roberts and Schuyler Deloss. 203
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Spence looks over shoulders of James H. Doolittle and wife,
as latter view a picture of house where Doolittle was born
on Buena Vista Avenue, Alameda, at Testimonial in Alameda,
November 2, 1945, where Spence was Master of Ceremonies.

Maclver photo

Spence, with Schuyler Deloss, 4, «« his arms; Maynard Rob-
erts, 6, steadied by his mother; Helen Spence.

Christmas morning, 1944.
Oakland Post-Enquirer, December 25,1944
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Mrs. Spence died in 1951, and in 1952 the Justice
married Frances Davie Horton. At the present time,
Justice Spence lives in Oakland but maintains an
office in San Francisco.

While Justice Spence was on the Supreme Court,
he was an active member, taking more than his share
of the work. His decisions are noted for their clarity.
For example, there is no better statement of the
modern concept of pleading than is found in his first
opinion. In Rannard v. Lockheed Aircraft Corp., 26
C. 2dl49 (1945), he said:

The standard of pleading in negligence cases rests upon con-
siderations of fairness and convenience in view of the situa-
tion of the opposing parties, and the rule permitting the
pleading of negligence in general terms finds justification in
the fact that the person charged with negligence may ordin-
arily be assumed to possess at least equal, if not superior,
knowledge of the affair to that possessed by the injured party.

In his last opinion, Cal. Cigarette Concessions v.
City of Los Angeles, 53 C. 2d 875 (1960), Judge
Spence defined the doctrine of estoppel in a manner
which cannot be improved upon. He said:

Certain conditions are necessary as the basis for an estop-
pel; the party to be estopped must be apprised of the facts; the
other party must be ignorant of the true state of the facts;
the party to be estopped must have intended that its conduct
be acted upon, or so act that the other party had a right to
believe that it was so intended; and the other party must rely
on the conduct to its prejudice.

On the Supreme Court, Justice Spence set a stan-
dard for judicial writing which must be a guide to
all who follow him on that court. He also had the
ability to weld conflicting social points of view into
a meaningful whole under a somewhat indefinite
statutory background. See, for example, Cedars of
Lebanon Hospital v. County of Los Angeles, 35 C.
2d 729 (1950).

It should be observed that Gibson was Chief Jus-
tice when Spence reached the Supreme Court and
was also Chief Justice when Spence retired. During
this period the court was strong, and it was also
during this time that Gibson was remaking it into
one of the most efficient judicial institutions of the
United States.
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Justice Spence, while not noted as a dissenter, did
dissent in several cases.2 This recalls the following
story told by Chief Justice Gibson. The Justices
were waiting to go on the bench and there was a
delay because of the absence of Justice Carter.
Carter appeared and explained that he was delayed
by people visiting him in his office and that these
visitors really thought that he—Carter—was God.
Justice Spence spoke up and said, "I take it this time
you did not dissent." This story also illustrates the

fact that the various dissents during this period, and
particularly those of Carter, did not develop any per-
sonal animosity among the Justices.

FOOTNOTES

1. The information in this sketch was largely obtained from
public press notices and from conversations with Justice
Spence.

2. See, for example, Bunt v. Authier, 23 Cal 2d 288 (1946) ;
Motion v. City of Long Beach, 44 Cal. 2d 199 (1955); and People
v. Cohan, 44 Cal. 2d 434 (1955).
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The Supreme Court of the State of California, 1966
Left to right, front row: Associate Justice Marshall F. McComb, Chief Justice Roger J. Traynor, Associate Justice Raymond E.

Peters. Back row: Associate Justices Stanley Mask, Mathew 0. Tobriner, Paul Peek and Louis H. Burke.
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In the preceding chapters of these volumes the history of the California
Supreme Court for the period 1850 to 1950 has been unfolded by means
of the biographies and pictures of the Justices who sat on the Court
during that period. While every written and pictorial history has a date
on which it ends, such date must be arbitrarily selected. But, the flow of
history moves on—the work, problems, and dilemmas of today are the
history of tomorrow. It is fitting, therefore, to conclude this history with
brief glimpses of the work, problems, and dilemmas of today's Court
which will be tomorrow's history. And what better way could be found
to presage tomorrow's history than through the words of the present
Chief Justice, Roger J. Traynor.



THE SUPREME COURT'S WATCH ON THE LAW

o one knows exactly what the word Cali-
fornia means; but all over the world it
conjures up a richly varied country, an
international community of people, a for-

ward-looking society. Though not an elder state in
the Union, it is a pacesetter in education and in
many other fields. Small wonder that its expanding
and varied law has become a source of reference and
example for sister states, including its elders.

The judges of the Supreme Court of California
who have participated in that development have
come from diverse backgrounds and regions to en-
liven not only the history of the state but its law.
Whatever its imperfections, it does not totter with
anachronism or suffer from too many lingering ills.

Nevertheless, even here judges must bestir them-
selves to keep pace with new problems, as time keeps
breaking its flying records. Only if legal procedures
and rules continue responsive to our expanding
enterprise can people live their complicated lives
without prematurely fatal complications. So I re-
flect anew, as I did some ten years ago, on the respon-
sibilities of a state supreme court.1

The Interaction of Trial and Appellate Machinery

At that time California had already done much to
update its legal procedures. The Judicial Council,
established in 1926, was by 1956 a going concern
well-staffed to take care of mounting detail in the
administration of courts, to assemble meaningful
statistics, and to promulgate rules of practice and
procedure consistent with statutory law. So I could
note, in a recent report:

Periodic collations of data have greatly expedited judicial
administration by pinpointing appropriate solutions to recur-
ring problems and by concomitantly dissipating inappropriate
proposals. Judges, for example, are wont to propose an in-
crease in their number as a remedy for congested dockets.
The Council's statistics may instead point to inefficiency
instead of insufficient manpower as the real cause of con-
gestion. The Council's experience and its reputation for re-
liability give it a respected voice in determining whether the
Cry Wolf of a court bespeaks a real need for help, and if so,
whether help should come in the form of manpower or of
simple aids to good housekeeping or of stern suggestions to
the Wolf-Crier to put his house in sufficient order to allay
chronic crisis. It can happen that the real problem is not a
wolf at the door but a bull in the china shop, or a sleepy
keeper of a store of law and disorder.2

A state with growing pains engenders litigation
enough to test the very structure of the judicial
system. In 1950, in the nick of time, the people of
California approved a constitutional amendment

that made possible the consolidation of the lower
courts of limited jurisdiction into municipal courts
for congested areas and justice courts for less popu-
lous areas, within substantially fewer judicial dis-
tricts than before. Concomitantly, the qualifications
for lower court judges were raised.3 These improve-
ments have had beneficent repercussions upward in
the judicial system, for efficient lower courts reduce
the risks of flood in the stream of cases moving to-
ward the courts of appeal. Even at best these courts
face the continuous problem of keeping review with-
in manageable bounds.

What Should The Supreme Court Review?

No one expects that courts of last resort should
be the resort of every last litigant. How then do they
decide which litigants to hear? What qualifies some
litigants rather than others as two-milers, when so
many petition for the long run? Such query looms
even larger now than when I first set it forth in the
ancient world of colorful telephone names, black
and white TV, and graying piston planes. One can
articulate it as before:

It is relatively simple to meet the demands of growing
litigation in the lower courts by increasing their number.
But an intractable dilemma arises thereafter. The develop-
ment of the law by appellate decision would be disrupted if
there were more than one supreme court; yet there are
limits to the work such a court can undertake.

The solution lies mainly in the selection of cases for
review. Should that selection be qualitative, confined to cer-
tain classes of cases? Or quantitative, merely restricted in
number? Should the selection be discretionary with the
court? And if so, what norms should be developed for absten-
tion, what precautions against undue abstemiousness?*

In the main, the Supreme Court has discretion as
to what it will review, and it has exercised that dis-
cretion with scrupulous objectivity. In the process
it considers what can appropriately be given final
decision by the intermediate courts of appeal
throughout the state.

Even though it has constitutional appellate jurisdiction
in probate matters, in all cases in equity, and in all cases
involving title to real property except such as arise in muni-
cipal and justice courts, these are customarily transferred to
the... intermediate District Courts of Appeal. Moreover, it is
now the custom to transfer most petitions for writs of man-
damus, prohibition, and certiorari to these courts. Conversely,
the Supreme Court retains tax cases and election matters of
statewide concern, and it exercises exclusive jurisdiction in
the review of automatic appeals in death penalty cases, Public
Utilities Commission decisions, State Bar recommendations,
and over coram nobis applications when the criminal judg-
ments were previously affirmed in the Supreme Court. Thus,
almost all-.-appeals are first decided in these intermediate
courts.s 207
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Though the foregoing paragraph has a forbid-
dingly technical sound, any schoolchild can break
the sound barrier by a rereading, bringing within
his ken the wide daily range of the Supreme Court's
work, even when it is delegating work to the inter-
mediate courts. The painstaking consideration it
accords each petition constitutes one of its major
tasks of decision.

The selection—the granting or denial of a petition—de-
termines the course of the law as decisions determine its
content. If the court errs in the granting, it will at worst
have created needless work for itself and delayed decision to
the prejudice of the parties. There is no procedure for retract-
ing a grant. Once the petition is granted the court is bound
to review the whole case. But if it errs in denying a petition,
there are graver evils than needless work and delay, for it
thereby tends to perpetuate an erroneous decision. If the inter-
mediate court has correctly stated the law, but erroneously
applied it to the case at hand, there is still injury to the
petitioner. Even if it is fortuitously right in result, but wrong
in reasoning, there is still injury to the law, for its decision
not only persists as precedent, but gains in weight. If it is
wrong in both result and reasoning, there is both injustice
to the petitioner and injury to the law.

Arguably a petitioner Is entitled to only one review of his
case, unless it is of significant public importance. Our rule on
appeal states that "(a) hearing in the Supreme Court after
decision by a District Court of Appeal will be ordered...
where it appears necessary to secure uniformity of decision
or the settlement of important questions of law." Granting
is automatic to secure uniformity. But there are no clear
norms for determining which questions of law are important,
and it may well be asked if there are any that are not. Cer-
tainly there is no easy equation of importance with novelty.
In practice the court ordinarily grants a petition if a majority
conclude that justice demands it, without measuring the
importance or novelty of the questions of law. Conversely it
ordinarily denies a petition regardless of such importance
or novelty, sometimes regardless even of constitutional ques-
tions, when a majority conclude that the District Court of
Appeal has decided correctly and correctly stated the law. By
thus giving these courts some assurance of finality for just
and well-reasoned decisions, it quickens their sense of respon-
sibility as it strengthens their authority.8

The eleven district courts of appeal, with their
thirty-three judges, become courts of last resort in
the great bulk of cases. In 1965 the Supreme Court
decided 155 cases by written opinion, a large vol-
ume for a single court, but a small fraction of the
total of appellate decisions in this state. Meanwhile
it also passed upon 1,116 petitions for hearing, 82
petitions for rehearing, 1,130 petitions for writs of
habeas corpus, and 245 miscellaneous matters. It
granted only twenty-one of the petitions for writs
of habeas corpus and only one of the petitions for
rehearing. It granted 131, only 11.7% of the peti-
tions for hearing.

Nevertheless a decision by a district court of
appeal has less authority than one by the Supreme

Court. It is not binding on the other district courts
of appeal or on itself, even when the Supreme Court
denies a petition for hearing. Hence there is always
some risk that inconsistencies will develop, and
these can be dispelled only when the Supreme Court
grants a petition for hearing. Moreover, it occasion-
ally happens that the Supreme Court itself, after
denying a petition, subsequently disapproves the
very case it once refused to hear.

The disposition of petitions does not and perhaps
cannot work perfectly, given the tempo at which it
must proceed in what has been called "a lavishly
litigious state."7 Each judge makes memorandum
analyses and recommendations for the petitions
assigned to him; necessarily he studies the briefs,
and if need be the records. His associates meanwhile
study the opinion below, the petition, and any an-
swer; they may also freely research the problem
further. Thereafter the judges confer for discussion
and vote.

Recurringly, after the granting of a petition, the
decision of the Supreme Court will confirm that of
the intermediate court; but it can rarely be said
except upon hindsight that the process involved
wasted time and energy. The calculated risk of waste
in reviewing a decision that emerges as correct is
preferable to the risk of incalculable error that might
ensue from a failure to review.

How Does The Supreme Court Review?

It is no easier to answer this query than another
seemingly simple question: How does a garden
grow?

Once a hearing is granted, the case is delegated
to one of the justices who voted for hearing, and he
prepares a calendar memorandum. It is far more
than a memorandum in the ordinary sense. It ordin-
arily reviews the whole record. It must present both
sides objectively, and so illuminate them that the
other justices can formulate their views for purpose-
ful questioning from the bench at the time of oral
argument. Thus informed, they frequently indicate
new lines of inquiry to counsel for supplementary
briefing. One might roughly generalize that the
heart of counsel's argument should be in the briefs,
and that the special advantage of oral argument is
the opportunity it affords counsel to respond to well-
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reflected questions from the bench. It would be as
great a folly for an appellate judge to come into a
hearing ignorant of the case as to come wrapped in
a soundproof sleeping bag.

The responsibility of counsel to make oral argu-
ment intelligent is no less than that of the court.
They should beware of cavalierly dismissing a
troubling question both orally and in the briefs.
They should anticipate sensitive issues even when
opposing counsel have failed to uncover them and
meet head-on the questions that a judge must re-
solve in arriving at his decision.

Following oral argument the judges confer, some-
times within the same day, to arrive at a tentative
vote. If a majority agree with the justice who pre-
sented the calendar memorandum, he is assigned to
write the opinion; otherwise it is reassigned.

The ensuing opinion, together with the record and briefs,
circulates for the study and comment of the other justices.
It travels a hard road. One can speak from experience that
there is no danger here of passive assent, of the so-called
one-man opinion. There are often cumulative intramural
memoranda, sharpening the issues, sometimes compelling re-
assignment if the majority shifts. A time-clock keeps this
process orderly—at the weekly conferences there is a review
of all circulating opinions, and each justice accounts for any
delay in stating his views unequivocally. Most cases are de-
cided within ninety days after oral argument. There is per-
force give and take, to clarify and to crystallize.

Such a tempering process is that of a group, not that of a
justice alone. One who takes part in it knows the marks of
battle in the opinions that bear his name. He ceases to mourn
the loss of a frugal phrase that contained his meaning exactly,
and comes to accept the prolix replacement for its easier
way with a hard idea. And he can sometimes rejoice that the
questions of others cleared the mists from his own thinking.

. . . Much is gained by a pooling of intellectual resources
for the development of the final opinions. Such joint enter-
prise, discouraging one-man compartments of expertness, is
well-suited to a state with multifarious legal problems. Pre-
cisely because the Supreme Court of the state leaves to the
District Courts of Appeal the bulk of case law, the problems
it takes on ordinarily defy easy or narrow solutions. There-
fore no one judge carries overwhelming authority even in
fields in which he is specially versed. Actually the expert in
water law or tax law or oil and gas law knows more than
most the complex uncertainties of his subject and the risks
that would attend insulated study. What knowledge he has
he can share with his colleagues, who are competent to
understand him if they are competent to sit on a court.8

An appellate judge, to be understood, must do
more than to speak his mind. He must also be able
to write it. He can judge better the quality of his
reasoning if he gives it written structure, for only
thus does he have it at enough distance from him-
self to regard it with perspective. He may then do
no more than discard scaffolding words from the

final structure. He may be impelled to rewrite in
part, merely to let in light. Now and again the
reasoning he had in mind proves so resistant to
articulation as to compel its abandonment.

Sound reasoning can often be set forth sparely,
but sometimes it needs elaboration, as when it in-
volves a situation of extraordinary novelty or de-
parts from a precept of extraordinary duration.
However severe we can be with the grievous sins of
garrulousness and pretension, we should not seek to
flatten all opinions to the same length and form.
Some opinions must be longer than others; some
judges are more literate than others; a few have
embellished the law with the more than literate
phrase. This much we know, the judge who thinks,
then takes thought with his writing, will not bring
forth a wooden judgment.

The Dissenting Opinion—
L'Enfant Terrible? L'Enfant Perdu?

There is something of both the minor terror and
the forlorn hope in the dissenting opinion. My own
views have not greatly changed since I first wrote
of this wide-open question:

There are some who regard the dissenting opinion as the
enfant terrible of appellate practice, though they differ as to
whether it is dreadful or merely provoking. Others, con-
ceding its antic possibilities, stoutly defend it, though they
differ as to whether it is an expansive expression of internal
disagreement or an indispensable part of diagnosis. Again,
here is a problem that is not to be solved by martinet rules.
If a judge merely deems his own view preferable, and the
establishment of some rule counts more than the rule itself,
he should at most record his dissent in two words or prefer-
ably keep his silence. If he is convinced that the majority has
so misapplied settled law or so erroneously devised a new rule
as to foster a malignant growth of the law, he should at least
record his dissent. Should he decide to set forth his reasons,
he should do so with painstaking care. Above all, he should
keep his opinion impersonal. No conscientious judge will
undertake a dissent without first asking himself the search-
ing question whether it is likely to serve the law by extracting
from the shadows the problems left unstated and the theories
that should eventually control. Reference to the majority
opinion should be kept at a minimum, unless it serves as a
time-saving device to indicate the relevant defects and gaps
that compel the rationale of the dissent.

The ideal dissenting opinion is thus not of terrible
temper, but of well-tempered reasoning. It does not
berate the fait accompli of the majority, however
fatuous the accomplishment appears. It does not
raise its voice to a wail. It can do no more than raise
the level of reasoning about newly-settled law by
noting the infirmity of its foundation and elucidat-
ing the unsettling consequences. 209
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Whatever his faith that time may vindicate his
reasoning, a dissenter is aware that nothing suc-
ceeds like success, even when ill-founded, and noth-
ing renders the failure of dissent more dismal than
repeated failure.

Paradoxically the well-reasoned dissent, aimed at winning
the day in the future, enhances the present certainty of the
majority opinion, now imbedded in the concrete of resistance
to the published arguments that beat against it. For that
very reason the thoughtful dissident does not find it easy to
set forth his dissent.

Once he has done so he has had his day. He should yield
to the obligation that is upon him to live with the law as it
has been stated. He may thereafter properly note that he is
concurring under compulsion, abiding the time when he may
win over the majority, but he should regard dearly enough
the stability of the law that governs all the courts in the
state not to renew the rataplan of his dissent. When the trial
court properly follows the declared law and is duly affirmed
by the intermediate court, he should not vote for a hearing
on the basis of his dissent. Conversely, should the trial court
be reversed on the basis of his dissent, he should vote for a
hearing. When the court has granted a hearing in a case
with multiple issues, including the ancient one, and there is
a nucleus of dissenters on other issues, he should not cast
his vote on the basis solely of his ancient dissent to achieve a
reversal or affirmance that would not otherwise have ma-
terialized. To do so would only work mischief. The judge's
responsibility to keep the law straight is not less when he is
a dissenter.9

Such responsibility demands forbearance. It is
not easy to see one's brainchild become Venfant
perdu, no more than a stilled and forlorn hope.

L'Enfant Perdu; L'Enfant Retrouve

Still, it does happen now and again that others
come upon the lost child and rescue it from oblivion.
So it happened with an earnest dissent against the
long-standing California rule that presumptions are
evidence and as such can be weighed. Long after I
had learned to give up renewing a dissent despite
continuing confidence in its validity, I could mourn
Venfant perdu as I wrote:

I no longer believe that it serves any useful purpose to
reiterate that dissent. It rests with the professors and prac-
ticing lawyers to revive it in commentary if they see fit, or
to hasten its oblivion by criticism, or to let it wither away if
they choose in the stillness of in.difference.io

Roughly another decade went by. It became a
reasonable presumption that the dissent had indeed
withered away in the stillness of indifference. Then
in 1965 there came to my desk a pamphlet from the
California Law Revision Commission, encompass-
ing a "Recommendation Proposing An Evidence
Code." I turned the pages and a line leaped out: "A
presumption is not evidence."

The attendant words had a familiar ring:
[T] he doctrine that a presumption is evidence imposes

upon the party with the burden of proof a much higher
burden of proof than is warranted. For example, if a party
with the burden of proof has a presumption invoked against
him and if the presumption remains in the case as evidence
even though the jury believes that he has produced a pre-
ponderance of the evidence, the effect is that he must produce
some additional but unascertainable quantum of proof in
order to dispel the effect of the presumption.

The comment went on to cite the 1952 dissent and
the ancester 1942 dissent to the same effect.11

Nothing succeeds like a successful reappearance
following long obscurity. L'enfant retrouve makes
its new appearance in the California Evidence Code
approved by the Legislature in 1965, to become
operative in 1967.12 It had been missing for twenty-
three years. Time has proved its resilience.

The Supreme Court's Reasons For Rules Of Law

Long ago when there were no courts, anyone who
dared predict them did so at his peril. The poorest
devil was likely to know what could then be his due,
and usually he feared the process. Now we take
courts for granted, rarely troubling to ask what we
mean when we extol "the rule of law, and not of
men."

We like to believe that rules of law are free of
tyranny and caprice, as men are not. For better or
worse, however, they are man-made. There is always
the risk that a rule may be defective at the outset
or may become so in time. It could even prove as
despotic as a despot. Whatever assurance we have
against such risks depends upon our appellate
judges, whose opinions set forth the rules of law.
They must reason anew on each case to keep con-
stant their watch on the law.

[Their] responsibility to keep the law straight is a high
one. It should not be reduced to the mean task of keeping it
straight and narrow. We should not be misled by the cliehS
that policy is a matter for the legislature and not for the
courts. There is always an area not covered by legislation in
which the courts must revise old rules or formulate new
ones, and in that process policy is often an appropriate and
even a basic consideration. The briefs carry the first respon-
sibility in stating the policy at stake and demonstrating its
relevance; but if they fail or fall short, no conscientious
judge will set bounds to his inquiry. If he finds no significant
clues in the law books, he will not close his eyes to a per-
tinent study merely because it was written' by an economist
or perhaps an anthropologist or an engineer. As with cases
or legal theories not covered by the briefs, it is only fair that
the appellate courts direct the attention of counsel to these
materials, if it appears that they may affect the outcome of
the case, and give them the opportunity to submit additional
briefs.13
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There are always some who note with alarm any
appellate opinion that goes beyond a mechanical
canvass of more or less established precedents. They
include the diehards, dead set against all but familiar
routines. They include the slothful, who would ra-
tionalize their own inertia. They also include carpers
hostile toward any enlightenment, who would know-
ingly impair judicial vigil by keeping the visibility
low. Slyly they equate justice with the blindfold
image without articulating the corollary that de-
cision would then be reduced to a blind toss of the
coin. They do not state how problematic are the
problems that reach the Supreme Court, and how
great the need for judicial reasoning beyond
formulas.

We need not enter here into a differentiation of
hard cases involving statutory law from hard cases
involving the common law. For all their differences,
there is a major likeness: In both groups of cases
competing considerations are so closely matched as
to create a dilemma. I have confronted it this way:

How can a judge arrive at a decision one way or the other
and yet avoid being arbitrary? If he has a high sense of
judicial responsibility, he is loath to make an arbitrary choice
even of acceptably rational alternatives, for he would thus
abdicate the responsibility of judgment when it proved most
difficult. He rejects coin-tossing, though it would make a
great show of neutrality. Then what?

He is painfully aware that a decision will not be saved
from being arbitrary merely because he is disinterested. He
knows well enough that one entrusted with decision, tradition-
ally above base prejudices, must also rise above the vanity
of stubborn preconceptions, sometimes euphemistically called
the courage of one's convictions. He knows well enough that
he must severely discount his own predilections, of however
high grade he regards them, which is to say he must bring
to his intellectual labors a cleansing doubt of his omniscience,
indeed even of his perception. Disinterest, however, even dis-
interest envisaged on a higher plane than the emotional, is
only the minimum qualification of a judge for his job. Then
what more?

He comes to realize how essential it is also that he be
intellectually interested in a rational outcome. He cannot
remain disoriented forever, his mind suspended between
alternative passable solutions. Rather than to take the easy
way out via one or the other, he can strive to deepen his

inquiry and his reflection enough to arrive at last at a value
judgment as to what the law ought to be and to spell out
why. In the course of doing so he channels his interest in a
rational outcome into an interest in a particular result. In
that limited sense he becomes result-oriented. In that limited
sense, result-oriented connotes no more than the final steps
toward reasoned judgment. Would we want it otherwise?
Would we give up the value judgment for the non-commit-
ment of the two-faced coin?i4

It seemed at the outset that this brief essay
would be addressed primarily to judges and lawyers.
In fact it has been addressing everyone interested in
law, including those of you still in school who are
reflecting on the life ahead of you. Perhaps you will
relate this text to that life. You may even come to
endow it with meanings from your own time not
yet revealed to mine.

ROGER J. TRAYNOR
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