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al-Abbas Ah ̣mad b. Rajab al-Ḥanbalī (Born 736 AH/1335 AD. Died 795 
AH/1393 AD). PhD thesis. 
 
 
http://theses.gla.ac.uk/2193/ 
 
 
 
Copyright and moral rights for this thesis are retained by the author 
 
A copy can be downloaded for personal non-commercial research or 
study, without prior permission or charge 
 
This thesis cannot be reproduced or quoted extensively from without first 
obtaining permission in writing from the Author 
 
The content must not be changed in any way or sold commercially in any 
format or medium without the formal permission of the Author 
 
When referring to this work, full bibliographic details including the 
author, title, awarding institution and date of the thesis must be given 

 



A critical edition 

of 

Kitab al-istikhraJ 11-ahkäm a1-kharai 

by 

Abu al-Faraj 'Abd al-Rahmän b. Shihäb al-Din 

Abi al-'Abbas Ahmad b. Rajab al-Hanball 

(Born 736 AH/1335 AD. Died 796 AH/1393 AD) 

by 

A. S. M. Abdur Rahim 

Thesis presented to the Faculty of Arts, 

University of Glasgow, 

for the degree of Doctor of Philosophy 

September 1989 



ii 

Acknowledgements 

I would like to offer my most sincere and humble thanks, 

primarily to Professor J. N. Mattock. without whose unfailing 

support, supervision, help, guidance and understanding, this 

work would not have been possible. 

At the same time I would like to express my thanks to the 

staff at the libraries of the University of Glasgow, Darul 

Uloom (Birmingham) and the Ministry of Awqaf in Kuwait, for 

the use of their facilities. Again my thanks go to the 

Universities of Uppsala and Paris who were kind enough to 

provide me with microfilms of the text at the request of my 

supervisor. Professor Mattock. 

Also, I wish to thank A. Z. M. Sayed Choudhury, an extremely old 

and valued friend, for his having recommended me to Glasgow 

University and then aidingme in my accommodation problems. 

Finally, I would like to take the opportunity to thank my sons, 

Sohayel and Shuaib, for their much appreciated enduring 

patience and support in proof reading. typing. etc. 



.. 
111 

KEY TO TRANSLITERATION 

The following system is employed for transliterating Arabic in 

this thesis. 

A. Consonants. 

Transliteration 

Not shown initially; 

otherwise: 
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B. Vowels 
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aw 
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Abstract 

This thesis consists of a critical edition of the Kitäb al- 

ist$khräi It-ahkäm a1-kharj, which is basically a review of 

the system by which land is taxed in an Islamic society. It 

covers the legal intricacies concerning this issue, ranging 

through the period of the early days of Islam to the eighth 

century Hijrah. 

The analysis is predominantly based on three manuscripts, 

obtained from the Uppsala. Paris and Cairo 

libraries. It is divided into two parts, the former 

containing the introduction and the hatter the text. The 

Introduction again, is sub-divided into three chapters: the 

first giving a general outline of the work and the text, the 

second dealing with the author, and finally the third being a 

brief discussion of the kh'ar system. A biblography of the 

introduction is included. Also included is a list of the verses 

of the Qur'an and narrations from hadith quoted, as well as a 

list of the books referred to, in the text. 
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INTRODUCTION 

Chapter Ori 

The Work Arid The M, anuscri pts 

1-1 Gexieral Outline 

Kharl is a tax levied on the -lands of non-Muslims. It was 

first introduced in Arabia by the Prophet Muhammad after the 

Battle of Khaybar, but its detailed form was not emergent 

until the time of 'Umar b. al-Khattäb. During 'Umar's time 

Iraq, Iran, Egypt and many other countries were conquered by 

the Muslims. Instead of distributing these lands amongst the 

victorious soldiers, 'Umar retained them for the benefit of 

the Muslims in general. He claimed that by doing so he was 

following the principles of the Qur'in and the sunnah of the 

Prophet. Although some of the Companions of the Prophet 

objected to this, the majority of them accepted it as being 

in accordance with the Shari'ah. 

The word kharäi was borrowed by the Arabs from the 

administrative language of the Byzantines (Greek khoreaia 

means defrayment of public costs), and associated with the 

Arabic root kh. r. j. Although it seems often to have denoted 

'tax' in general, Islamic Theologians came to apply it 

specifically to land tax, since it was taken to be an Arabic 

word meaning the yield from land. It is this sense that is 

discussed by Abi al-Faraj in Kitäb al-istikhrarj li-ahkäm al- 

kharäi. 
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The Muslims were careful to levy some form of tribute on the 

lands they conquered as a reflection of their overlordship. 

It was left to the local community to raise this tribute 

according to their own traditions and customs. Iraq and Persia 

can be taken as an example. In levying this tax, early Muslim 

leaders always tried to follow the principles of the Qur'än 

and the traditions of the Prophet. Whilst some historians seem 

to use the terms kharäi and iizyah as having the same meaning, 

Islamic Jurists use khan .3 to mean the tax levied on the lands 

of the inhabitants of conquered territories who were non- 

Muslims. 

Although at first Muslim rulers did not have any difficulty 

in imposing kharäi, as time passed they were faced with many 

problems to which they needed to have a proper Islamic 

solution. This became so acute that the Abbasid Khalif ah Harlin 

al-Rashid appointed Abü Yüsuf to write him a report on the 

subject of kharäi. Prior to this, Abü Hanifah had worked on 

the subject as part of his analysis of figh, but not* as an 

independent subject. Abü Yüsuf died in 182 H; his book became 

a standard work for Muslim rulers and scholars on the subject. 

The basis of his book was a report and analysis of the actions 

of the Prophet, the Companions of the Prophet, and of the 

opinion of those Islamic scholars who had written on the 

subject to the khalif ah of the time. in reporting, he 

mentioned the names of all those individuals through whom he 

had received this information. At this time the collection of 

hadith was in process and muhaddithün used to establish the 
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authority of their narrated hadith by elaborately detailing 

the sources of their citations. In writing Kitab al-kharäi, 

Abü Yüsuf adopted this style, and so in one sense the book 

could be said to be a book of hadith. 

iCharä-I was the main source of state revenue for Islamic rulers 

and its importance was felt strongly. With gradual changes of 

circumstances, increasing need was felt for a rigorous 

analysis. Various scholars like Yahyä b. Ädam al-Qurashi and 

Abt Ya'lä al-Mäwardi wrote books on the subject, but'there 

was still room for more information. 

In the eighth century of the Hijrah 'Abd al-Rahmän b. Shih'ab 

al-Din Ahmad b. Rajab al- Hanbali, known as Imam Abi al- 

Faraj, wrote on the subject drawing on the major works of 

hadith. His Kit-ab al-istikhräi li-ahkäm al-kharäi is an 

examination principally of the differing views of earlier 

scholars and an attempt to establish the rules that should 

apply. 

1_2 Manusscr3. pts 

- There are , three known manuscripts of the work: ` Uppsala 

11,176, Paris, 2454, and Cairo 1,548. I am grateful to my 

supervisor Professor J. N. Mattock, the head of the Department 

of Arabic and Islamic Studies at Glasgow University, who 

arranged for me to examine the manuscripts in Uppsala and 

Paris. I would also like to express my gratitude to these 

two libraries who provided microfilms at the request of my 
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supervisor. Cairo failed to comply with a similar request, but 

I managed to obtain an unedited printed copy of the 

manuscript. 

The Uppsala manuscript appears to be the oldest of the three. 

It was transcribed by Yahya b. Shams al-Din al-Armanäzi, whose 

name appears on the cover of the book. Also on the cover it 

states that the manuscript was copied on the tenth of Rabi' 

al- Awwal 1078 H, and on the flyleaf at the end there is a 

note to the effect that the copyist collated his copy with its 

original version, that of 'Abdullah Ahmad al-Mäliki who he 

says, completed his work in Shawwäl 863 H. 

Because of the way the scribe concludes his manuscript, it 

might appear that the author, Imam 'Abd al-Rahmän b. Shihab 

al-DIn Ahmad b. Rajab al-Hanbali, actually completed his book 

on the above date i. e. 863 H. However, not only does this date 

not appear in the other two manuscripts but if one considers, 

the lifetime of the author Abu al-Faraj, it can be seen that 

this claim is not feasible, as the author died in 795 H. Thus 

the copy which was used by Yahya al-Armanäzi as the original 

for his manuscript was written sixty-eight years after the 

death of the author. No information is available concerning 

the two copyists. 

As to the Paris manuscript, there is no information as to the 

date of its copying or the identity of the copier. The hand 

indicates a later date than that of the Uppsala manuscript. 

There are many places where the writing is unclear, and 
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omissions and blank spaces are not uncommon, but it is still 

clearer than the Uppsala one. The printed version of the Cairo 

manuscript was "checked by an expert from al-Azhar 

University". In this copy there are many blank spaces, with 

a note stating that this is so in the original; occasionally, 

important words and even sentences are either missing or 

differ substantially from the readings of the other 

manuscripts. 

3-3 SZ. cr1a and. Symbols used. in the ap--*=3tus 

For the Paris manuscript the letter P is used. 

For the Uppsala manuscript the letter U is used. 

For the Cairo manuscript the letter a is used. 

For omission the symbol for duplication the symbol "x" 

and for addition the symbol "+" are used. 

1 -4 Orthography 

The copyists' orthography in all three manuscripts is 

generally good and clear, but the copyists of the Uppsala and 

Paris manuscripts seemed to have paid little attention to the 

recognised form of classical Arabic usage with regard to 

hamzah. In the Uppsala manuscript generally, and in many 
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places in the Paris manuscript, hamzah is either omitted or 

replaced by vä,. 

The copyist of the Uppsala manuscript seems to have paid 

little attention to diacritical points, as there are several 

occasions where words are written without dots and a number 

where the dots are misplaced due to similarity in the 

appearance of the letters. The copyist does not distinguish 

between final hä' and ti'marbütah, which is never written with 

dots. In the Paris manuscript these dots are sometimes 

written. Occasionally both use tä' tawilah instead of tä' 

marbütah, 

The copyists of the Paris and Cairo manuscripts seem not to 

have been too careful in their copying. They are - guilty of 

occasional omissions. These copyists also make mistakes in 

citing verses from the Qur'an in a few places. 

Several corrections have been made in the Uppsala manuscript 

by either (a) striking out or (b) entering additions either 

between lines or in the margin. In such cases, the copyist 

uses the sign 
(:: ý 

at the point where the words are missing. 

He uses the symbol 0 for a full stop. 

The Cairo copy, from which the printed copy was prepared, is 

full of blank spaces where the copyist has omitted some 

words. The printers note such places as `Baväd al-asl. Through 

comparison of the three manuscripts, it is apparent that the 
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grammatical usages in the work should be attributed to the 

author himself and not to the copyists. 

Z_5 Prepparatic n of the Text 

In editing this work I have tried to ascertain the original 

reading of the text whenever possible. The Uppsala manuscript 

has been taken as the basis as it seems to be the oldest one. 

Where there is strong evidence of error in this manuscript, 

the text has been emended from one of the other two 

manuscripts and the original reading recorded in the 

apparatus. Any differences found in the manuscripts are also 

recorded. Letters altered to conform with modern arabic 

orthography are not mentioned. Words which had no diacritical 

points are also corrected without a note as these occur too 

frequently to be mentioned. 

A 
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Chapter Zwc) 

The Author 

2_1 t4 Sdentz. ty 

The identity of the author is clear from the first line of all 

three manuscripts: 'al-Shaykh al-Imam al-'Allämah Abü al-Faraj 

'Abd al-Rahmin b. al-Shaykh al-Imäm Shihäb al-Din Abi al- 

'Abbäs Ahmad b. Rajab al-Hanbali said... '. 

2_2' Abd a]_-Ra hi nfii b- AYnna, d b- Raj ab a3. - 

H-n]x3? 

Imim 'Abd al-Rahmin was born in Baghdad in the quarter of 

Salämi in the year 736 A. H. (1335 A. D. ), and studied the 

Qur'in and hadith there. He was known as Abü al-Faraj Zayn al- 

Din and Jamä1 al-Din. He migrated from Baghdad to Damascus and 

lived there until he died in 795 A. H. (1393 A. D. ). He was a 

muhaddith, häfiz, Islamic jurist (fagih) and historian. He 

became a very renowned scholar of hadith of his time. Many 

later Hanbali scholars are products of his teaching. 

His known treatises are as follows: 

2. 

3. Z 

4. c! ý 
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viz 1C, ý4 ua 5. 

6. 
. 

ulk 

9. (Li 

10 

11. 

12. 

13. 

14. a,. a, Pi 

15. 

2_3 Sign: L: Eicance of this Work 

The Kitäb a1-khar' i of Abi Yüsuf was an anthology in the form 

of a report. As mentioned before, this was prepared in 

response to a request from the Khalif ah and it covered many 
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disputed issues concerning kharäi. Abu Yusuf referred to the 

actions of the Prophet and his Companions and, where 

appropriate, quoted from the Qur'an. In conclusion he gave his 

own interpretation of, and comments on, what he believed to 

be authentic accounts of these. The book depended heavily on 

the citation of various authorities on various aspects of 

kharal and to these he did not add his own commentary or 

explanations. 

Another important work of reference on this subject was 

produced by Yahya b. Adam al-Qurashi (who died twenty one 

years after Abi Yüsuf), in which he cited 640 narrations. 

Although the subject was dealt with by the majority of Islamic 

jurists, as part of their analysis of figh, a particularly 

important author on this topic was Abu 'Ubayd al-Qäsim b. 

Salläm, who died in 224 H. In his Kitäb al-amwäl, he 

concentrated on kharäi, iizvah and other financial matters. 

He maintained the same pattern as his predecessor Yahya b. 

Adam, but covered a wider field, citing 1998 narrations. Along 

with these, he referred to the opinions of some of the Islamic 

scholars of his time, occasionally quoting Mälik, and 

frequently gave his own personal conclusion. 

Later, in the fifth century of the Hijrah, two books which 

covered a wider field of political matters included chapters 

on kharal of some importance. Both are entitled al-Ahkar al- 

sultanivvah, one being written by Abü al-Hasan b. Habib al- 

Basri al-Mawardi (died in 450H), and the other by Abu Ya'la 
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17 Muhammad b. al-Husayn al-Farrä' al-Hanbali (died in 457H). al- 
S 

Miwardi's main aim was to explain the Islamic system of 

government and in doing so, he discussed the relevant aspects 

of iizvah, kharij and land laws. Neither he nor Abi Ya'lä 

depended on citing narrations alone. Abü Ya'1ä covered a wider 

spectrum than al-Mäwardi; he also supported his arguments with 

evidence from the Qur'än and the actions of the Prophet and 

his Companions. 

There clearly remained scope for debate on many parts of the 

kharäi system. In the eighth century of the Hijrah Abü al- 

Faraj produced his Kitäb a1-istikhral li ahkäm al-kharäi, in 

which he cites the opinions of a large number of scholars and 

some fifty eight different books, and then tries to 

demonstrate the correctness of his own views which have a 

Hanbali slant. One great difference between this book and its 

predecessors was Abu al-Faraj's style. Whereas previous 

authors had been content with simply citing narrations, Abi 

al-Faraj began by giving definitions of kharä followed by an 

analysis of the subject in the light of the Qur' än, sunnah and 
the opinions of the scholars. However, he also maintained the 

tradition of citation but with his own responses, according 

to the Qur'än, etc., as well. 
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HAP ßE 
K±tab a1-i tikhrj 1i. -alik m a1-kh, arä-i 

3_1 Bac] 

Because the lands that became part of the Islamic empire in 

the expansion of the 1st century, were occupied in various 

ways ('anwah, treaty, acceptance of Islam, etc. ), the 

question soon arose as to what were the Islamic laws regarding 

the administration of these lands and what should be the 

method of imposing taxes on them. Without having a clear cut 

policy, Islam could not claim to be a complete code of life. 

It is not correct to say that the fiscal system in the early 

days of Islam fell into two classes, religions and secular 

revenues, as stated by Nicholas P. Aghnidp:. s in his Mohammedan 

Theories of Finance. ' The Qur'än lays down very precise 

prescriptions as to the ' policy of the ummah regarding 

expenditure and income. It lists the items on which zakah and 

faX, income can be spent. The principle is established that 

wealth should not accumulate in the hands of a few, and thus 

Islam advocates a great deal of legal expenditure. On the 

other hand it not only discourages but condemns extravagance. 

The Qur'än says: 'Indeed the spendthrifts are the brothers of 

Satan' .z Hoarding is equally condemned because it keeps wealth 

out of circulation. In imposing taxes on various types of 

lands occupied by the Muslims, these Qura nic principles 

1. Islamic Economics, Theory and Practice. M. A. Mannan P. 248 

2. Qur'än 17: 27 
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remained the dominant f actor. Thus the importance of kharäi 

cannot be differentiated from that of other religious 

injunctions. 

Khasi was first imposed on the lands of Khaybar during the 

time of the Prophet , but this did not last due to the fact 

that the Jewish inhabitants were driven out because of their 

treachery. Until the time of 'Umar b. al-Khattab, the kharai 

system did not take any institutional shape. It was 'Umar who 

decided that territories which had been won by force should 

not be distributed amongst the soldiers that had fought to 

gain them. Instead they were given a bounty and booty from the 

state treasury to recompense them for their efforts, whilst 

the lands were kept for the benefit of the Muslims in general. 

Thus 'Umar introduced state ownership of the occupied lands 

and on that basis imposed kharäj, which was collected from 

those people to whom the lands were given as places of 

settlement. Therefore it can. be said that 'Umar was the father 

of the modern Land Tax System of Isläm, introducing a method 

of taxation which is still in use fourteen hundred years 

later. This system was the result not only of immediate 

circumstances but also Qur'änic prescriptions and suggestions 

from the Companions of the Prophet. The kharäl system is thus 

both a religious and a secular system. 

3_2 iKiara -i : Def i n-iticr 

F. haräl: - the general view of scholars is that khara means 

a tai: imposed on lands mainly conquered by force of arms, 



14 

4 

irrespective of whether the owner is a minor or an adult, free 

or slave, Muslim or infidel. 1 Some scholars, for example, Ibn 

'Atiyyah, suggest that kharäj is a tax which is imposed for 

a certain period of time. In the Qur'än both kharai and khan 

are used with the same meaning. According to al-Asma'i, kharj 

is what is imposed once and kharäi is what is imposed a number 

of times. But Ibn 'Atiyyah says that it is a difference of 

usage only; both words carry the same meaning. Ibn 'Abbas 

says that khari means ujrah (rent, wages, hire). Abü 'Ubayd 

says that kharäi is kirä' (rent) and ahallah (produce of land 

). He arrived at this conclusion from a hadith of Anas in 

which the word kharäj is used in place of ahallah. al-Azhari 

says that kharäi is the name of an impost on wealth, so that 

it can apply to tax, to fay' wealth, to lizvah and to produce 

of the 'land. He says the word kharl is a masdar only. There 

is a hadith in al-Musnad which says that the Prophet Muhammad, 

in his letter to the Byzantine emperor, used the word kharan 

for 'iz ah. 2 

According to the 'umhür (majority of jurists), if the land is 

held by treaty then kharäj on it means sizvah, so it will be 

revoked if its owner accepts Islam; iizvah cannot be imposed 

on a Muslim. But Abu Hanifah differs from this view and says 

that kh arä-i is a price (thaman). Once it is imposed the land 

will remain as kharä5 land regardless of whether its owner is 

1. Islamic Economics, Theory and Practice P. 248; 
sý. ýdý yt, SA 
Public Finance in Islam P. 69 

2. Text P. 9 
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a Muslim or a non-Muslim. 

Opinions are again divided as to the meaning of kharäi when 

lands are forcibly conquered ('anwah) . Abü Hanifah and a group 

of Shäfi' fites say that its meaning is price (thaman) . They say 

that 'Umar gave the ownership of the land to the previous 

owners in exchange for kharäi. Another group of Shäfi'ites say 

that it is not thaman but uIrah (rent, wages). They say that 

'Umar made the land equivalent to waqf land and authorised its 

owners to keep it in exchange for kharäj, i. e. rent. This view 

is accepted by the Hanbalites, al-Shäfi'i himself and the 

Mälikites as well. But with this view a dispute arises, since. 

f of ulrah a time limit must be mentioned; however we find that 

'Umar conferred the ownership of these lands for an indefinite 

period. In replying to this, scholars took differing views: - 

(1) that there is no need for a time limit when the 

transaction is between Muslims and non-Muslims. They quote 

the example of the action of the Prophet, with the-people 

of Xhaybar, in which he did not fix any time limit. This 

view was supported by Abü Ya'lä, Ibn 'Agil and Abü al- 

Khattab. But this reply is very weak, because dhimmis and 

Muslims are equal in business transactions, as recognized 

by almost all scholars. . 
(2) some scholars say that to rent annually without mentioning 

a fixed period is valid in a rental system. This is the 

view'of the Hanbalites and many other scholars. Therefore 

'Umar's action was not contrary to the system of u_ rh 

(3) Abu Ya'1ä makes another suggestion. He says that 'Umar 
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did not fix a time because of the general interest of the 

Muslims, thus suggesting that it is lawful not to fix a 

time if this is in the interests of the Muslims in 

general. 

(4) Some scholars say that it is not u'rah in real terms, but 

is merely used in the meaning of u'rah (rent). Ibn 'Agil 

says that kharä5 does not constitute an uirah in itself; 

rather it is a knot ('agd) the tying of which gaurantees 

the common intersts of the Muslims. 

According to Ibn Taymiyyah the imposition of kharai is an 

independent procedure. It is not a sale price or i- Eirah (rent) 

for the land, regardless of whether this is land held by 

treaty or, forcibly conquered. A house, f or example, may be 

rented out but the tenant can never be treated as the owner 

nor can he ever sell the house. If kharäi was simply i1irah 

then the tenant would in f act be the owner of the house and 

not the holder of a simple tenancy, since it is agreed by 

scholars that the occupants of kharäi property would have the 

right of ownership and so be entitled to sell it. On the other 

hand if kharäj was a sale-price, then the house on the land 

would also have to be included in the kharäi. As neither is 

the case, kharij is therefore a separate and independent 

matter. 

3-3 The Role of the Prophet Upc xi khara i 

What do we mind in sunnah regarding kharä' ? The hadith 

quoted in the Sahib of Muslim and narrated by Abt Hurayrah, 
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status of being a nonbeliever from his neck, and then puts 

it back on his neck, has turned his back to Islam. ' 

(3) Anas b. Mä1ik narrated from the Prophet that he said that 

the one who retains kharäi when he can avoid it, on him 

there will be the curse of Allah, His angels and all 

mankind. z 

All three of these ahadith seem to discourage Muslims from 

acquiring land with kharäi imposed on it. But the first two 

are not specifically about kharät and there is doubt about the 

authenticity of the third. Many of the scholars of hadith 

including Ahmad, and Abü Hatim say that this hadith is munkar. 

(4) It was reported from Ibn 'Umar that he used to hate 

entering into kharäi, whereas khar. 3 was practically 

introduced in the, time of 'Umar. Yahyä b. Adam reported 

a hadith like this from the Prophet which was reported by 

a man from Juhaynah, but the muhaddithün disregarded this 

hadith because the man from Juhaynah was not known. 

Although some of the above ahädith were questioned by the 

muhaddithün, there is still good evidence that the kharäi 

system is one for which basic guidance and approval are to be 

found in the traditions of the Prophet and his Companions. 

Scholars of hadith literature dispute only those ahädith in 

which entering into kharäi land by a Muslim is discussed. 

1. Text P. 12 

2. Text P. 13 
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But, as a whole scholars are unanimously agreed that the 

origin of the kharäi system is to be found long before its 

introduction by 'Umar. As a result of the dismissal by the 

muhaddithün of those ahädith which said that the Prophet and 

his companions disapproved the entering of a Muslim into 

kharal land, Abü Hanf ah and many other jurists say that there 

is no harm in a Muslim entering into kharäi land because 

kharäi in itself is a system which was approved by the 

Prophet. Therefore once kharäi is levied, Muslims will also 

be liable to pay it if they . become custodians of such land. 

Muslim jurists are agreed that Muslims and non-Muslims are 

equal in business transactions. 

3_4 The First Introduction of kl r ci 

Kharäi existed as a system in the Sawäd in Iraq before Islam. 

Hasan b. Sälih says that the Sawäd of K fa was in the hands 

of Nabatis. It was taken over by Persia and the inhabitants 

paid kharäi to the Persians. 

When the Muslims defeated the Persians, they left the Sawäd 

in the hands of those Nabatis that did not fight them. They 

imposed 'iz ah on them and left this land in their hands, also 

imposing kharäl on this land. Land which were not in their 

hands were transformed into state property., Abü al-Husayn 

Ishäq b. Yahyä b. Shurayh describes the situation thus : In the 

old days, Sawid was on a crop sharing (muctäsamah) basis. It 

was Qubä&'b. Firuz who changed it from muaäsamah to kharal. 

i. Yabya b. Adam : K_itab al-kbarÄIText P. 16 
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This was because one day when he was hunting he became 

separated from his people. He then saw a woman preparing bread 

and her boy was with her. Whenever the boy tried to pick some 

fruit from the tree nearby, the woman would stop her work and 

go to stop her son. QubäckL^ called her and asked her why she 

stopped her son from eating the fruit. She replied that the 

fruit was shared with the king and that the king's people had 

not yet arrived to take their share. Qubädt, was very moved by 

this and he ordered that the system should be changed from 

crop sharing to kharäj, so that the people would be free to 

consume what they produced. ' This system continued until in 

the time of 'Umar, the -Muslims occupied the whole of the 

Sawäd. At first, 'Umar wanted to distribute this land to the 

Muslim soldiers who took part in its occupation, but 'Ali, 

'Uthmän b. Hanif and Mu'ädh argued against this, saying that 

vast properties would be under the control of the Muslims of 

that time but that the future Muslims would have nothing for 

their use. 'Umar then changed his mind, left the properties 

in the hands of its previous owners and imposed kharäi upon 

it. 'Abd Allah b. Qays al-Hamdäni said that 'Umar made these 

lands the equivalent of waqf land at the suggestions of Mu'ädh 

b. al-Jabal. 2 This means that he left it as fay' for the 

Muslims and imposed kharai on it. 

Af ter conquering the Sawäd, 'Umar offered the choice to its 

inhabitants of accepting Isläm or paying 'iz ah. They chose 

1. Samlri; Kitäb al-mustnvöb Text P. 17 

2. Text P. 20 



21 

iizyah. Therefore 'Umar allowed them to keep their lands on 

payment of kharäj and imposed iizvah on them. ' Yahyä: b. Adam 

quotes a hadith in his I{itäb al-kharäi in which it is said 

that Ibn al-Rufayl and other leaders of the Sawäd came to 

'Umar and said that they were subjected to many atrocities by 

the Persian people after they had conquered their territory. 

Therefore initially when they heard of the arrival of the 

Muslims they rejoiced and did not resist the Muslim advance. 

But soon after, they became apprehensive as they had heard 

rumours that the Muslims were planning to take them as slaves 

and so went to inquire of 'Umar about his intentions. 'Umar 

gave them two options: ' either become Muslims or pay iizvah. 

They accepted lizvah. 

There is a report from Tähä b. Musrif in which he says that 

'Umar was about to divide the Sawid amongst the people of Rüfa 

by giving each of them three fallah, but was dissuaded by 'Ali 

who advised him not to do so but-to hold on to it for future 

Muslims, which 'Umar then did. 

Zayd b. Aslam narrated from his father who had heard 'Umar say 

that if the case had not been such that the future Muslims 

would have nothing, then he would have distributed any 

captured lands amongst the fighting forces, as had been done 

by the Prophet in the case of Khaybar. 2 Therefore-'Umar did 

not allow the conquered lands to be distributed and instead 

imposed khar; J on the Sawid. This system continued up to the 

ý 
1. Yahyra b. Adam : Kltäb al-kheräj Text P. 22 

2. Sahih al-Bukhart; Text p. 23 
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time of the Banüat=Abbäs. al-Mansur changed the system and 

restored the Sawäd to a muc samah system. His son al-Mahdi 

continued this after him. 

3.5 and N ii kh. a rir -arid Q 

Lands either belong to Muslims or non-Muslims. Muslim owned 

lands are of two kinds: Firstly, lands which are owned by an 

individual and secondly, lands which are the Muslims' public 

domain. 

3.5.1 Land Individually Owned by a Muslim 

If this ownership has been aquired by cultivating waste land, 

or if the owners have accepted Islam and there has been no 

kharäi imposed on it previously or the land has been aquired 

in the distribution of booty by an Imam, then it will not have 

kharäi on it as it is solely under the ownership of Muslims'. 

This principle is accepted by most of the jurists, but there 

are differences of opinion regarding the details, especially 

regarding the continuation of khara' once a Muslim takes over 

kharäi land. 

There are two reports about the opinions of Ahmad. The general 

view is that Ahmad accepted the above principle but there is 

a report from Hanbal that Ahmad said that if 'a person 

possessing land accepts Islam, then he retains ownership of 

the land but he must pay kharä j upon it. Abü Ya' lä expounded 

I. Ahmed: Kitab al-mawet Text P. 24 
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upon this by saying that Ahmad's view concerns land which has 

kharJ already imposed on it and so there is no inconsistency 

with the view of the general jurists. 

The second report states that Ahmad said the lands held by 
. 

peace treaty are khar; J lands. He explained that if a man 

accepts Islam and makes an agreement concerning his land that 

it shall remain under his ownership, then it has kharäd on it. 

Harb replies to this by saying that this report is incorrect 

because once he accepts Islam and makes an agreement 

concerning his land, the land becomes 'ushr land (he claims 

that Ahmadýhimself told him this). Harb also said that there 

is a report- from Ahmad that he gave a fatwä to the effect that 

if a person accepts Islam without a fight his land becomes 

'ushr land, for example al-Madinah and Makkah. 

Contradictions of Ahmad 

Ibn Harb and Ya'qüb b. 8akhtän report that Ahmad said that if 

a man accepts Isläm while he is the owner of some land, he 

must pay 'ushr. This is again a contradiction of the agreed 

principle that if a person embraces Islam of his or her own 

free will, then his or her land would be kharäi land. This 

contradiction can be explained if we assume that by the words 

'he is the owner of some land ' Ahmad means some land with 

kh___ara imposed on it already. ' 

7 The Hanafi school of. thought says that the imposition of 

kharäi° depends on the water which is used to irrigate the land 

1. ISitab al-Kha11a1; TeXt P. 26 
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3.6.1 Fay' Land: 

Fav' land is land which has not been associated with the 

ownership of a particular Muslim from the beginning. For 

instance (i) land from which non-Muslims have fled and which 

has been captured by Muslims without fighting (ii) the land 

of a non-Muslim who has died and left no heir. This is fay' 

land according to al-Shafi'i and Abi Hanf ah. But they both 

said that it should be used for a particular social benefit. 

Malik and Nakhä'. i said that this land and its wealth should 

be used for the benefit of its own religious people. 

Therefore land and its contents which fall into the hands of 

a conquering Muslim army, without actual warfare, remain the 

property of the state for the benefit of the entire community. 

The Qur'änic prescription concerning this is in the verse : 

'And whatever Allah has given -. to the Prophet, for the 

acquisition of which you have not used horses or camels, but 

Allah giveth power to His Prophet over whomsoever he wishes 

and Allah has power over everything. Such property of the 

inhabitants of the village which Allah bestows upon the 

Prophet as fav', is for the benefit of Allah and his Prophet 

and for relatives and orphans and the poor and the 

wayfarers so that it may not circulate amongst the wealthy 

of you... ' (59: 6-7) 

After the death of the Prophet, the above statement was 

interpreted as denoting the good of the entire community 

since the Prophet in his lifetime made use of fay' property 
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for the good of the poor, orphans, etc. Moreover since 

wealth should not be circulated amongst the wealthy only, the 

best use of fay' property was for the general good of the 

entire community. This recieved general concurrence amongst 

the Companions of the Prophet. According to this view, the 

rights of the relatives of the Prophet automatically ceased 

after his death. 

3.6.2 fay' land and Wacgf 

Opinions are divided as to whether or not fay' land becomes 

warf `once they come under Muslim control. al-Shäf i' i says that 

fav" land is subject to khums: once land comes under Muslim 

occupation after the deduction of a fifth the rest 

automatically becomes waQf property. But his followers are 

divided in their opinion on the following two points. One is 

that al-Shäf i'i held the view that fay' property was for the 

public good. On this basis fay' land becomes waaf property. 

However since he also held the view that this land was for the 

benefit of those who were engaged in 
.- fighting, they say 

that fay' land should be distributed amongst the fighters, 

so it does not become wäaf property. 

Another group of al-Shafi' P followers say that fay' land is 

waaf land. They deal with the problem in the following way. 

The meaning of 'Fav' land should be for the general good of 

the community' is that the produce of the land should be used 

for the good of the people. On the second point, they say that 

the meaning of fay' land being for the fighters , is that the 

produce of the land should be used for the good of the 
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fighters. 1 There are two reports from Ahmad regarding fay' 

land as to whether it automatically becomes wactf when its 

owners leave, or whether it needs the declaration of the 

Imäm. The first, reported by Sälih and Abü al-Härith says that 

all land of which the owners have fled without fighting is 

fay' land. The second report, narrated by al-Marwazi, is that 

Ahmad said that when there is no owner of a piece of land then 

this land becomes 'dead' land. If there appears to be an 

owner, then it becomes fay' land. 

Abü Ya' lä says that fay' means waaf and thus it will come into 

the general ownership of the Muslims. Those who say that fay' 

land does not become waaf until it is declared so by the Imim 

mean that before it has been declared waaf, it is similar to 

a movable property. But land which the Imäm has taken into 

the Bavt al-mil becomes permanent warf. 

4 

Yahyä b. Adam reported from Hasan b. Sälih that the status of 

all such lands is at the discretion of the Imam. He is at 

liberty to appoint someone to cultivate it on the basis of 

the sharing of production or if he wishes he can employ 

someone at public expense and the income forms part of the 

public revenue. In support of this he reports that 'Umar 

approved this systems in the hadith of Abu Hanzalah from 

Sa'd, who narrated that 'Umar authorised him to distribute 

or to make waaf a land which was captured without a fight. 

1. Text P. 28 

2. Text P. 32 
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Hasan reported from Ya'lä b. Umayyah that 'Umar put him in 

charge of Najrän and ordered him that whatever land he 

conquered from which the inhabitants had fled, he must hand 

it over to the people who would work on it. If the irrigation 

was by natural water, he could keep a third and the other two 

thirds would be for the Muslims. If it was irrigated by some 

other method, then he should have two thirds and the 

remaining third shouuld be for the Muslims. ' 

3-7 ' anwah L. arid 

A second kind of public land is land which has been captured 

by force. This type of land is called 'anwah land. Regarding 

this land we can summarise three opinions of the jurists: 

i. One fifth of the land should be separated for the state. 

The rest should be distributed amongst the fighting forces. 

This is the view of al-Shafi'i. The report that Zubayr 

demanded that Egypt should be distributed and that Biläl 

demanded the distribution of Syria strengthens this opinion. 

But the opponents of it argue that although this demand 

indicates that distribution was legal, it does not imply that 

it was obligatory. Therefore when 'Umar refused distribution, 

no one raised any objections, nor did anyone say that non- 

distribution was illegal according to the book of God. 

2. When the land is captured it becomes fay' land for the 

1. Gasaa b. Ztyad, Klt! b al-kberät; Text P. 32 
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Muslims and is not to be distributed amongst the victorious 

forces. This view was supported by Malik and also by one 

opinion of Ahmad. 'Umar adopted this principle during his 

time. al-Hasan al-Basri, 'Atä' , Shurayk and Yahya b. Adam were 

advocates of this , but Yahya b. Adam said that the final 

decision was the Imäm's. If he decides to distribute the land 

amongst the forces he is at liberty to do so and his decision 

is lawful according to the the Shari'ah. 

3. It is for the Imam to decide the status of this land. It 

is his decision whether the land is distributed or whether it 

is retained as land for the general use of the Muslims. This 

view was adopted by Abu Hanif ah and many others including 

Thawri, Ibn al-Mubarak etc. 

3.7.1 Differences Regarding The Administrative 

Powers of The Imäm 

There are differences of opinion among the advocates of this 

third opinion, regarding the discretion of the Imäm. 

(a) One group says he is-free either to distribute the land 

or to declare it waaf . But this group differs from the others 

on the point of taking the khums. 

(b) A second group says that he is free to distribute it or 

to allow its owners to keep it on imposition of kharäi and 
sizvah. They say that he has no option of waaf. This is the 

opinion of Abü Hanif ah, etc. 

a 
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(c) The third group says that the Imim must choose one of four 

options: wacif , distribution, leaving its owners on the payment 

of kharäi or iizvah or expelling its owners and bringing in 

some other people. This is supported by the-followers of Ibn 

Hanbal. 

The three groups differ on whether the imposition of kharäi 

should be on all 'anwah land or not. One group says that all 

'anwah land should be subject to kharä! including Makkah', 

whereas others are of the opinion that there should be no 

khara on the land of Makkah as the Prophet did not impose 

kharäi on them. Moreover it is also said that Makkah and the 

Arab lands should be exempt from kharäi as there is no iizvah 

on their inhabitants. If it is said that kharä1 means uirah, 

then the house of Allah in Makkah could not be let out at 

rent. Abü Ya'lä, mentioned that this is not limited to the 

house only: none of the land within the boundary of the Haram 

may be sold or let out on rent. 

3.7.2 Principles for 'anwah Land 

To understand the various conditions of 'anwah land we have 

to consider the following three points. 

Wkeler 
1. 'anwah land is included in Vivat al-ghanimah or in ävat al- 

fay,. 

2. The case of Khaybar, whether the Prophet distributed it or 

1. Ab; al-Khattab: Klteb 81-tn 1sar; Text P. 37 
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left it undistributed. 

3. What action 'Umar took on the land of the Sawäd. 

3.7.3 The First Point: 

On the first point we have to note the Qur'änic commands': 

'And know that out of all the booty that ye may aquire, a 

fifth is assigned to God and to the Apostle and to near 

relatives, orphans, the needy and the wayfarer ... ' (8: 41) 

A group of jurists argue that 'anwah land is included in this 

verse, because the Qur'än says Anna mä crhanimtum min shav'in. 

The word shay' includes everything, including 'anwah land. 

This group says that this sort of land should be distributed 

among the fighting forces. A second group of jurists say that 

the above verse includes everything except 'anwah land, 

because of another verse in the Qur'in which specifies the 

status of lands captured by the Muslims; this is known as vat 

al Fav': 'What God has bestowed on his Apostle (and taken 

away) from the people of the townships ... most 

merciful. '(59: 7-10) 

According to this verse the land should be for the use of 

three categories: the Muhljirün, the Ansär and those who came 

after them. 'Umar said that this verse referred to every 

Muslim, including all those that should come afterwards. 

Therefore all Muslims have rights with regard to fay' 

property. Not only that, 'Umar practically decreed 'anwah to 

be fay' and designated 'anwah land for the general use of the 

1. Anfal : Text p. 39 
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Muslims until the last day'. This action of 'Umar proves that 

he included 'anwah lands in äyat al-fay' and not in ävat al- 

ahanimah. 'Umar b. 'Abd al-'Aziz accepted this decision of 

'Umar as correct in his book Ahkäm al-Fav'. 2 This was 

supported by al-Bukhäri. He said that these verses were not 

intended to apply to the Bang al-Nadir only, who were forced 

to leave their lands and to take with them only a camel-load 

of goods. 3 

As mentioned above Zuhri rejects what was accepted by 'Umar 

b. 'Abd al-'Aziz and al-Bukhäri. He argues that this applies 

only to the Banü Nadir, whose property Allah gave into the 

hands of the Prophet and his followers. This was given to the 

Prophet as a special gift. Allah stated clearly: 'For this 

you made no expedition with either cavalry or camelry... '. The 

Prophet gave most of it to the deserving among the Muhaiirün 

and the Ansär and kept the rest for his own sadaaah, which d 
.0 

was in the hands of the Banü Fätimah. 

There is evidence in al-Bukhäri and Muslim that this property 

was given by Allah specially to his Prophet. The Prophet used 

to spend the income on his family expenses throughout the 

year; whatever was left over was spent on military needs". 

From this it is clear that fay' land was especially for the 

1. Ab; Dawäd, Text P. 41 

2. Isua'11, K1t; b ahkaM al our'ä Text P. 41 

3. Ab; 'Ubayd and Ab; Däwud. Text P. 42 

4. Text P. 43P45 



33 

Prophet during his lifetime, and that he was authorised to 

distribute them as he wished. This is in contrast to the 

principle of Qhanimah. 

It is also clear that the Banü Nadir did not surrender 

voluntarily. They were surrounded; after a battle they sealed 

themselves into a fort and gave up only when they saw that 

there was no alternative but to die or surrender. 

The land occupied subsequently is to be seen as a gift of 

Allah; this gift is mentioned in äyat al-f ay' . So, all ' anwah 

land should be covered by the regulations mentioned in vat 

al-fav'. We have the practical action of the Prophet as a 

model. He was given authority over this sort of property. 

After his death the Imäm takes his place; all 'anwah land and 

fav' land is at his disposal; he should use them for the 

benefit of the whole Ummah. As the Prophet was allowed to 

take his annual expenses out of the income, the Imam is 

entitled to receive a salary or allowance, but the rest he 

should use for defence and for social security. 

Reply to the Arguments of the First Opinion: 

Those who say that 'anwah land should be subject to the 

regulations mentioned in bat al-ahanimah use as their main 

argument that the word shay, mentioned in the verse is 

indefinite. Therefore, it applies to everything including 

'a nwah lands. To rebut this interpretation, the advocates of 

the second opinion, say: - 
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movable items, such as land. They were there to fight for 

Allah and not for the booty. Allah blessed them with things 

which have no durability like land. 

2. In the Qur'an it is said : 'What God has bestowed on His 

Apostle from them. -. '(59: 7) 

This verse states that fay' is for the Prophet and not for 

those who are to receive ghanimah. Thus, this sentence is 

associated with land only. The Imam is in the place of the 

Prophet and so he is authorised to deal with this land 

according to his best judgement. 

3. According to `Atä' b. Sa'ib and al-Hasan al-Basri, land 

becomes fay' regardless of whether it has been captured as 

a result of fighting or not. As discussed before, fav' is for 

the Muhäjirün, the Ansär and for those who' are to come in the 

future. This can only apply to land; movable items are not 

durable enough to be guaranteed to future generations: 

w 

Regarding the ; vat al-fav', we find the following different 

views as to what it relates to: 

1. Some experts say that ; vat al-fav' was revealed in respect 

of that which was given to the Prophet by Allah as the result 

of battle, and others say it was revealed in connection with 

the Banü Qurayzah, Banu Nadir and Hunayn. They also say that 

the verse applies further to all the lands which fall into the 

hands of the Muslims until the end of the World. 
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2. Mu'ammari says: we have been informed that this verse was 

revealed concerning the iizvah and kharäi on lands. 2 

3. According to Hasan b. Sälih, fay' is what is taken from 

non-Muslims in the form of iizyah and kharäi, as a result of 

peace agreements. 

A similar view is expressed by Ahmad. He says that all Muslims 

have rights in fay', because, in the ävat al-fay', there is 
r 

no mention of i'äf (using force) which is found in the 

previous verse. 

To summarise this analysis we conclude that there are three 

different views regarding the vat al-fay'. 

(i) The prescription of this ayah is abrogated. 

(ii) it refers to one fifth of the booty. 

(iii) It refers to land only. 

According to Abu al-Faraj this third view is the most 

plausible, because the word fav' has generally been used for 

property captured by force. 

Ibrahim b. Tahman reports that Khaybar was a fay'. Yahya b. 

Sayyid reports from Bishr b. Yasir that the Prophet 

distributed Khaybar into thirty-six shares. 

I. Text P. ai 

2. Ibn Abi Bättm. Text P. 46 
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Conclusion 

Those who say that land is included in the avat al-chanimah, 

say that it is obligatory to distribute the land amongst 

fighters. 

Those who say that land is included in the ; vat al-fay' are 

of * two opinions: (i) land should be for the Muslims in general 

- Malik agrees with this (ii) it is at the discretion of 

the Imäm either to keep it for the Muslims in general or to 

distribute it among the army . This view is supported by the 

majority of Islamic scholars. 

Abu 'Ubayd says that in the opinion of the companions of the 

Prophet land is included in both the verses. Mälik rejects 

this view saying that if, land is included in the ; vat al- 

Qhanimah, then the Imäm will have no choice but to 

distribute the land' between those who made the battle 

victorious. 

A group of scholars say that those who were in favour of-the 

distribution of the land, like Zubayr and Bilal, were not so 

because it was included in the ; vat al-ahanimah but for 

another reason. They say that land is fay' for. all Muslims. 

So, those who fought were also included in the generala-lity 

of Muslims, and so it could be divided among them. They should 

however have priority over other Muslims, as they had fought 

for the victory. It is for this reason that the occupied land 

should be distributed amongst them. 
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To support their arguments, this group said that 'Uthman 

decreed ownership of some of the lands of the Sawad among the 

Companions of the Prophet. Ibn 'Agil, some Shäf i'ites and Abi 

Hanif ah gave their rulings that it would be perfectly lawful 

to give some of the land of the public treasury as warf to 

certain Muslims. 

3.7.4 The Second Point: The case of Khaybar 

(a) A group of scholars are of the opinion that the lands of 

Khaybar were distributed among the people of al-Hudaybiyah, 

those who were present in Khaybar and those who were absent; 

all were included. in the distribution. ' 

They argue that: 

(i) 'Umar said: if the question of the future generations was 

not ( in my mind ), any village I occupied i would distribute 

it in the same way as the Prophet distributed Khaybar. 

(ii) Ibn Wahb in his Musnad mentions thatOCubayr b. al-`Awwäm 

demanded of Umar b. al-'As that he, should distribute Egypt 

as the Prophet distributed Khaybar. 

(iii) Abu Ishäq a:. -Fazari reports in 3i täb a1-sivar that when 

Syria was captured, the people, including Bi1a1 and Mu'adh, 

wrote to 'Umar b. a1-Khattäb asking him to distribute it as 

the Prophet distributed Khaybar. 

(b) Another group, including Tahäwi, say nothing about 

1. Abu onwud Taxt P. 31 



39 

Rhaybar's being distributed during the Prophet's time. tt 

was distributed during the time of 'Umar. During the Prophet's 

time only produce from it was distributed. l 

(c) Another group say that the Prophet distributed some of 

Khaybar and left some undistributed. This is the most popular 

view. This group presents A. bü Diwüd's hadith as evidence for 

this opinion. In the hadit 'Umar said that the Prophet 

divided Khaybar into three shares. Two shares were kept for 

the Muslims in general and one for the expenses of his family. 

k11 surplus funds were spent among the poor and needy. 

Another hadith of Ab. Däwud suggests that the Prophet 

divided Khaybar into two parts. One part was for his own 

necessities and the second part was for the welfare of the 

Muslims is general. 

3.? _5 Khaybar and Ahl al-Hudäybiyah. 

Asdiscussed above, Khaybar was distributed among those who 

were present at the Hudaybiyah treaty. Now the question 

remains as to whether anyone from'Hudaybiyah was absent at 

Khaybar. Zubayr and Ibn Ishaq say that some of the people of 

Hudaybiyah were absent but they still received their share 

of Khaybarz. Müsa b. °Liqýbah however, says that none of the 

people of Hudaybiyah were absent. from Khaybar. 

Non-Hudaibiyan people who took part in Khaybar: - There are two 

1. Text P. 35 

Z- iaaa"it: Kltäb al-A wii Text P. 38 
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different 'opinions regarding this'. 

Ibn rshäq says that Khaybar was distributed among all those 

who attended Hudaybiyah. Most of the hadith suggest that 

Khaybar was distributed to Ah. al-Hudaybiyah. A hadith- is 

reported in Bukhäri strongly supporting this view. Zt says 

that 'Umar, after the' eviction of the Jews from Rhaybar, 

invited all those who were to share in Khaybar. Then he 

distributed it among those who took part in Hudaybiyah . This 

suggests that those who did not take part at Hudaybiyah did 

not receive anything. But this view is contradicted by the 

report that the Prophet himself gave shares to some who came 

after the victory. Abü Musä and Abü Hurayrah. with their 

companions joined afterwards and received a share of 

Khaybar. 

One account claims that the Prophet gave it with the consent 

of the original share holdersz. Another possibility is that 

the Prophet gave them the fifth share belonging to the state 

and did not diminish the shares of the fighting forces- 

3. T. 6 Khaybar: All taken by force or some by treaty? 

According to Muslim and 4Bukhäri, all of Khaybar was taken 

over by eorce. A similar report is narrated by a ha_ dith of Abu 

Däwüd. But in another report of Abü Däwud, it is said that 

some of Khaybar was annexed as the result of a treaty. tsma' il 

says that the part of Khaybar occupied without a fight was 

analogous to the land of the Banu Nadir. 

1. Masaad Ahmad Text ?. 39 

Z. Text P. 39 
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Those who are of the opinion that all of Khaybar was 

distributed, use this as evidence that all occupied lands 

should be distributed. 

Those who say, that the Prophet did not distribute any part of 

Khaybar use this as evidence that occupied, lands should. be 

reserved for the Muslims in general and should not be 

distributed. The question now arises that if this was the 

case, why did 'Umar distribute Khaybar. In reply it is said 

that Khaybar is an Arab land, and no non-Muslim is allowed 

to live on Arab lands. So it cannot: - be harä ' land. After 

the eviction of the Sews only Muslims were left. Lt is 

because of this that 'Umar distributed Khaybar, so that 

everyone could cultivate their share. 

Those who say that some parts of FChaybar were distributed and 

that others were not argue that both of these actions are 

lawful. Iba Jarir says that the part which was distributed 

was captured as 'a wa and the part which was not distributed 

was captured as the result of a treaty; thus only 'anwah land 

can be distributed and sulh can not. 

Ismail and some other scholars say that the distribution of 

Khaybar was a. special event which should not be taken as 

evidence for the distribution. of fay' land, because this was 

distributed:. among- Ahi al. -Hudaybiyah only. The other group 

reply that this reasoning. was invalid, as all of. Hudaybiyah 

attended Khaybar and so it is not a special case but a 

general. case, which can be used as evidence for. other lands. 



42 

3.7.7 Third Point: The practice-of 'Umar concerning 'anwah 

land captured during his time 

'Umar did not distribute conquered land amongst the victorious 

forces. There are differing views as to why he did not do so. 

1. One- group says that 'Umar declared it to be fav, land. 

Therefore he did not distribute it. This is a popular view 

among scholars; Mälik, Sufyän and Ahmad favour it. Bilal 

demanded the distribution of such land but 'Umar refused, 

saying that it was real estate and should be kept for future 

generations. 

Later, when 'Uthmän became khalif ah he maintained the system 

of 'Umar, but he gave some of the Sawäd as iata' to certain 

Companions of the Prophet. 

'Ali also maintained the same system. He declared that the 

question. of distribution was in the hands of the Imäm. if he, 

felt it appropriate, he could either distribute it or not'. 

2. Another group of jurists say that 'Umar made this land waaf 

land, and he made it fav' land with the' consent of the 

participants in the war. Those who refused to give consent 

were given compensation. [This implies that the Imim can 

acquire any land he thinks necessary for the benefit of the 

community. As private ownership is approved of in Islamic Law, 

however, the ruler has no right to acquire such lands without 

paying proper compensation. ] These scholars argue that Abu 

1. Text P. 6? 
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Häzim reported that 'Umar repossessed the land of Jarir for 

eighty Dinars. 'Qays reported that 'Umar made the land of Umm 

Kar-- 

as far' by paying eighty Dinars. 

The opponents of this view replyr to the above two points-, by- 

saying that 'Umar gave Sarir and. his people this. land as- a 

nafI and not by right of ahanimah. Therefore, it was necessary 

to pay compensatioa when he wanted. the land back. Abu 'Ubayd 

reported fromwSha' bit that when. 'Umar sent sarir- to 1 £n., he 

gave him a third. of the land remaining after the deduction of 

the khums. 
-Ibn Mundhir rejected the report of'-Sha'bi as 

4 

unacceptable, sincei(Shab`i did not hear directly from `Umar; 

thus his report does not carry equal value to the muttasil 

report. 

Conclusioa: The case of Tarir indicates that distribution. is 

not obligatory, because 'Umar did not distribute the rest of 

the: Saw; 7d. This implies that it ownership is not conferred no 

one has any right or claim to the land_ 

3. Another group saythat land which was not distributed by 

'Umar was not 'annwawah land but gave land. That is why he did 

not distribute it. He did however, return some of-it to its 

previous occupants, on the basis that they should pay kharat 

on the land and they'would pay tizyah on their persons. On 

this basis. they became the owners of the land... This implies 

that if any- individual. person occupies, any Ian& from a Muslim 

government on payment of kharai, he becomes the lawful owner 

1. Text P. 69 
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of this land. He becomes. the owner subject to the payment of 

kharäi, because the real owner is the Muslim state. Abu 

17 Hanifah favours this. view. The tmäm has discretionary powers 

to return, the land to its previous owners, as was done by 

the Prophet to the inhabitants of Makkah. The only 

difference is that the Imäm should give it subject to kharäi 

on the land, and izv ah on the owners' heads, if they are 

liable to ii a. 

3-$ K1 rir.. -td 1. x. t hie band Of Nom 

This kind" of land is, of two categories- 

3.. &. t First Category of the Treaty Land 

tf mom Muslims. make a treaty with the Muslims on the terms- of 

their lands passing into Muslim ownership and the Muslims 

returning it to them for their use, conditionally upon the 

payment 'of arä', the general view of the Hanbalites is that 

this type of land becomes wac f immediately upon the 'assumption 

of ownership by the Muslims. Ti= is automatically payable. 

Other scholars hold the view that the choice lies with the 

rmam, exactly as in the case of 'arnwah land. Abi Ya'Iä says 
that if a person embraces IsIäm, after the imposition of 

kh-arlis he will still have to pay kä' now in, the form of- 

rent, from which. Muslims are not exempt' .. 
Both Abü Ya. 'la and Abü al-Khattab say that this land becomes 

L. Abu Ya'la: Abke  al-ýn(täntvveý Text P. 78 
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Dar al-Tslam. 

HanbaL�reports Ahmad as saying that whatever is captured by 

force is fav' for the Muslims in general. In the case of land 

acquired by agreement, the terms agreed an should remain in 

force, except that if a non-Muslim occupant accepts rslam, he 

ceases to pay- iizvah. The land becomes warf, and the occupant 

must continue to pay ha '. 

Ibm ' Agii, however, reports that Ahmad said that ar' ' is 

remitted on. acceptance of Is17am1_ 

3_C_2 Second Category of the Treaty Land. 

tf the non-Muslims of a particular area. enter into treaty 

with. the Muslims, their lands remain under their ownership. 

As Jong as the non-Muslims remain, in kufr, they continue to 

pay whatever tribute was arranged at the time of the 

concluding of the treaty.. Since the land remains part of är 

aI ku , the tribute- is not designated 11mrah. This is the 

opinion. of the Hanbalites, Mälikites and Shäfi'ites. 

Abi Hanifah, however, adopts a different view. He says that 

the Land of treaty will become Där al-Isläm. This-land will 

be similar to wa land, which the Imam gives back to its 

owners, subject to the payment of khan. 

t. Ibn 'Agils al-radhkirad Text P".. 79 I 
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If, these people accept Isläm later, the Hanafi principle is 
6 

that they no longer pay jizyah but have to pay kharä: i as 

before. This is. the same as in the case, of 'anwah land. 

Harb. areports Ahmad as saying that after a non-Muslim's 

acceptance of Islam, he should pay nothing on the basis, of the 

terms of the treaty. The land now becomes 'ushr land'. 

There is another contradictory version reported from Ahmad by 

Ibn 'Agil stating that kharäi continues to be payable after 

acceptance of rsläm; this he bases on Buraydah's report that 

the Prophet said: The Ahl al-Dhimmah shall pay what they paid 

at-the time, when they accepted Is13m2 

3-9. Kh, ara-i I nd and. the Practice of ' L. mar 

Whilst it is beyond doubt that 'Umar imposed kharai on the 

Sawäd of Iraq, there is a dispute among Islamic scholars as, 

regards Egypt; whether it was conquered by force or by treaty. 

It is an established fact that 'Umar imposed khar on all 

forcibly conquered lands. al-Amidi and his followers say-that 

Egypt was occupied by treaty. Abü 'Umar says3 that, the Sawäd, 

Syria and Egypt were all occupied by force and 'Umar, imposed 

kharäi on them all. 

1. Text P. 81 

2. Text P. 81 

3. Text P. 108 
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It is reported by 'Atiyyah b. Qays that certain people applied 

to 'Umar for some Andarkaysaniterritory so that they could. - 

graze their horses and 'Umar gave it to them. But, instead. of 

using it for this purpose they cultivated it and so later* 

'Umar repossessed. it and charged them for their use of it.. 

This indicates that Syria was fav' land; if it had been a land 

of treaty, 'Umar would, not have retaken. it nor would there 

have been a. case for the people to submit an application for 

its use... Abi 'Ubayd says that Egypt was initially a land of 

treaty but because the treaty was later broken, it had to be 

recaptured by force.. Thus Egypt was both treaty and 'a wa 

Land_ al-- Jurjäai, of the-Shäfi'i ad a, says that there is 

no difference of opinion. concerning the lawfulness of the sale 

of kh-a3Faj land: in.. Syria, due to the fact that it was not w-actf 

land_ This view is. not accepted by many scholars. There are 

reports from 'Umar which indicate that the land of Syria was 

forcibly conquered. Abu 'tJbayd said that the cities of Syria 

were captured by treaty but their suburbs were captured by 

force. Now the question arises as to the status of the 

surrounding land if Muslim soldiers. should besiege a city and 

occupy its surroundings and then the city comes into Muslim 

hands as a result of treaty. Abü Ya'lä says that in such a 

case the surroundings would be owned by the soldiers. 

According to him this was the view of al-Shäfi' i. He quotes 

a- adith of Thu. `Umar in. support' im which. it. is. said. that the 

Prophet fought the people of Khaybar, captured their trees 

1. Text P-. t04 
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and lands and besieged. them until finally they made a treaty. 

This hadith also reports that the Prophet approved the 

ownership of the occupied lands by the soldiers. Ibn Taymiyyah 

differed from this view, arguing- that the occupation cannot 

be complete until the cities have fallen to the Muslims. 

Therefore the surroundings will be under the same conditions 

as the city. He cited the example of the actions of the 

Prophet in Ta'if and in the lands of the Banü Nadir' which 

were besieged by the Muslims and the surroundings occupied 

before the occupation of the city by treaty. The Prophet made 

all these lands fav, ' and did not distribute any part to the 

fighting forces. The Fianbali principle is different to the 

above view. They say that when the people of an area surrender 

for fear of their lives, then their land should be treated as 

crhanimah. This means that the whole of the area should be in 

the same category. But if there is a clause in the treaty that 

the Land. shall remain under their ownership, then this should 

be honoured. 

3 -ILO 'p at Ccn =pes. Tands 

Abu Hanifah, Sufyan and their supporters are of the opinion 

that 'Umar gave the occupants the ownership of the land with 

kharäj . Therefore the status of these lands is similar to that 

of treaty- lands. 

But al-Shäfi' i and Malik sag that such conquered lands- are 

fav' and so are not owned by the occupants. Some of the 

scholars say this will be waf land and 'Umar made it waaf on 

Musli=s. 
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31.1 of kb. ar i 

3.11.1 General Outline 

Kharäi is levied on an area of land in a similar way to 

iizvah which is levied on a person. The position of the person 

responsible for paying kharäj will be like that of a creditor 

who is bound to repay his debt. This is the opinion of Ahmad 

and Ishäq. There is a report from 'Umar b. 'Abd al-'Aziz that' 

kharäi and 'ushr could both be levied because kharä' is uirah 

of the land and 'ushr is obligatory on produce and harvest. 

This view is disputed by Abu Hanf ah and a group of the people 
r 

of Kufa. They report that 'Ikramah said that there should be 

no 'ushr, with kharä . They even say that if the harvest is 

destroyed by some natural disaster, then they are not required 

to pay kharäi because, according to them, har; ' is related 

to the produce. Hanbalites, on the other hand, dispute this 

view and say that 'Ikramah was probably only referring to the 

case of dhimmis. As 'ushr is levied only on Muslims', 'Ikramah 

said that 'ushr should not be levied on the non-Muslims. The 

Hanafites quote a tradition' of the Prophet in support of 

their argument: that the Prophet said that kharä and 'ushr 

should not both be levied on a Muslim. This tradition was 

reported by 'Abd A11äh. But the Hanbalites raise doubts as to 

the authenticity of this hadith and say that it comes from 

Yahya b. 'Anbasah, who is known to be a weak narrator. They 

put forward in support of their argument the claim that 'Umar 

w 

L. T. xt P. 315 lia" 11 
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b. 'Abd al-Aziz ordered 'Abd Allah b. ýAwf al-Khanäni to 

17 -: 
collect both 'ushr and kharäi from Ibrahim b. Abi 'Aylah. 

3.11.2 To Collect kharai: Is it the Duty of The Imam? 
w 

According to the Hanbalites it is not obligatory upon the Imam 

to collect khariN. He has the authority to exempt someone from 

the payment of kharäj. Maymüni reports that Ahmad approved of 

this opinion and this is the opinion of Abu Yüsuf as well. But 

Muhammad b. al-Hasan and Ishäq b. Rähiwiyyah claim that the 

Imam does not have the authority to give exemption because 

kharal is the same as 'ushr, which is a form of zakäh, and 

thus an act of 'ibädah. But Abu Ya'1 and others differ from 

this view, because they say that zakäh and khara1 are two 

different things. Kharäj is a duty and responsibility of the 

person in posession of land whilst zakah is wä ib on a 

person's wealth and so it will not be relinquished on any 

amount given on loan. Other scholars give different reasons 

for the difference between the two: some say zakah is ' ibadah, 

which is why it needs intention. On the other hand khara-i is 

the right of the public treasury. Therefore the Imam is 

empowered to give exemption if he finds it necessary depending 

on the particular case. Also zakah is to be given to someone 

on the tamlik basis, which is contrary to fay' because fay' 

should be spent for the benefit of the public. Therefore it 

will be valid to exempt someone from payment of khara3. 
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