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Z. Simpson Cox, o f  Cox and Cox, A t t o r n e y  f o r  
t h e  P l a i n t i f f .  L. J .  Cox, J r . ,  A l f r e d  S.  Cox 
and I r a  I. Schne ie r  were cn t h e  b r i e f s .  

William H. iloriham and  Roberta S w a r t z c n d r u b e r ,  
w i t h  whom was Mr. A s s i s t a c t  Attorney G e n e r a l  
S h i r o  Rashiva, A t t o r n e y s  f o r  t h e  D e f e n d a n t .  

OPIEION OF TEE COlf.!ISSIO:J 

Yarborough, Commissioner, d e l i v e r e d  t h e  op in ion  of t h e  

Commission. 

These suits were brought  t o  recover  a d d i t i o n a l  cornpens a t i o n  and 

damages under  Clauses  3 and 5 of S e c t i o n  2 of  the Indian C l a i m s  

Commission Act of  1946 (60 S t a t .  1049, 1 0 5 0 ) ,  i n  t h a t  t h e  c o n s i d e r a t i o r .  

"as u n c o n s c i o n a b l e  and t h e  under ly ing  agreements  were n e i t h e r  f a i r  nor  

honorable. These  s u i t s ,  now r e c e i v i n g  i n i t i a l  c o n s i d e r a t i o n ,  w e r e  

the same t r a n s a c t i o n ,  namely, t h e  l o c a t i o n  of t h e  Gi la  Ri.ver R e l o c a t i o n  

Center f o r  W e s t  Coast evacuees on t h e  p l a i n t i f f ' s  r e s e r v a t i o n  s h o r t l y  
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a f t e r  t h e  cornencement of World War 11. 

h%en c h e  d e f e n d a n ~ l s  kTar Re loca t ion  Author i ty  ( h e r e i n a f t e r  "WRA") 

was given t h e  r e s p o r ; s i b i l i t y  o f  p r o v i d i n g  s u i t a b l e  s u r r o u n d i n g s  f o r  

thousands of i n d i v i d u a l s  of Japanese  a n c e s t r y  who, a t  t h e  i n c e p t i o n  

o f  World Ear 11, r e s i d e d  on t h e  West Coas t  o f  the  United S t a t e s ,  WRA 

planned t h a t  t h e  evacuees would l i v e  i n  a g r i c u l t u r a l  communizies .  

One o f  t h e  s i tes u l t i m a t e l y  s e l e c t e d  and developed f o r  t h a t  p u r p o s e  

w a s  a p o r t i o n  o f  t h e  G i l a  R i v e r  I n d i a n  Community's r e s e r v a t i o n  which 

provided thousands o f  ac res  under  c u l t i v a t i o n ,  some u n c u l t i v a t a b l e  

ac reage  s u i t a b l e  f o r  c o n s t r u c t i o n ,  and  more thousands o f  acres o f  

g r a z i n g  o r  p a s t u r e  l a n d s  which could be  contoured and o t h e r w i s e  pre- 

pared f o r  i r r i g a t e d  c u l t i v a t i o n .  The las t  category,  grazing o r  

p a s t u r e  l a n d s ,  covers  a l l  o f  t h e  8,850 a c r e s  of undeveloped t r i b a l  

l and  known a s  P a r c e l  B which i s  the  s u b j e c t  of t h e  c l a i m  i n  Docket No.  

236-A. The thousands  c f  a c r e s  under c u l t i v a t i o n  a r e  known c o l l e c t i v e l y  

as P a r c e l  A; t h e  u n c u l t i v a t a b l e  a c r e a g e  u l t i m a t e l y  used for Camp S i t e s  . 
numbered 1 and 2 a r e  known as P a r c e l s  C and B-1, r e s p e c t i v e l y .  P a r c e l s  

11 - 
A ,  B-1 ,  and C a r e  t h e  lands  invo lved  i n  c l a i b s  i n  Docket No. 236-B. 

Early i n  1942, WRA n e g o t i a t e d  w i t h  r e s e r v a t i o n  S u p e r i n t e n d e n t  

A .  E. Robinson f o r  t h e  l e a s e s  n e c e s s a r y  f o r  t h e  proposed G i l a  R i v e r  

1/ Trial of Docket No. 236-A was h e l d  ~ o v e m b e r  18, 1 9 6 8 ,  and t h e  - 
Commissioner 's  r e p o r t  on p r e l i n i n a r y  de te rmina t ion  o f  t h e  i s s u e s  was made 
November 20, 1968. The conc lus ions  o f  t h a t  r e p o r t  a r e  a d o p t e d  i n  p a r t  
and m o d i f i e d  i n  p a r t  by t h i s  o p i n i o n  and f i n d i n g s  of  f a c t .  T r i a l  of 
Docket No. 236-B w a s  he ld  June  18, 1969. 
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R e l o c a t i o n  C e n t e r .  The s u p e r i n t e n d e n t  d i d  not  i n fo rm t h e  p l a i n t i f f  

I n d i a n s  t h a t  s u c h  a p r o j e c t  was c o n t e m p l a t e d  o r ,  as t h e  n e g o t i a t i o n s  

p r o g r e s s e d ,  o f  t h e  terms be ing  n e g o t i a t e d .  F i n a l l y  the p l a i n t i f f  was 

p r e s e n t e d  w i t h  i h e  p r o j e c t  i n  the c o n t e x t  t h a t  WK4 "had t a k e n  o v e r "  

a p o r t i o n  of t h e i r  r e s e r v a t i o n ,  t h a t  t h e r e  was n o t h i n g  rile p l a i n t i f f  

cou ld  do a b o u t  i t ,  and t h a t  the s u p e r i n t e n d e n t  had o b t a i n e d  f o r  t h e  

p l a i n t i f f  I n d i a n s  the  b e s t  terms a v a i l a b l e .  The s p e c i f i c  t e r n s  con- 

t empla t ed ,  wh ich  t h e  s u p e r i n t e n d e n t  d i d  n o t  t h e n  d i s c l o s e  t o  the 

p l a i n t i f f ,  w e r e  $20 p e r  a c r e  p l u s  a  w a t e r  cha rge  o f  $3.60 pe r  acre 

p e r  y e a r  f o r  P a r c e l  A ( t h e  land a l r e a d y  unde r  c u l t i v a t i o n ) ,  and $1.00 

p e r  a c r e  p e r  y e a r  f o r  P a r c e l s  B - 1  and C ( t h e  l a n d  n o t  s u s c e p t i b l e  o f  

c u l t i v a t i o n  w h i c h  was t o  b e  used f o r  Camp S i t e  Nos. 2 and I, r e s p e c t i v e l y ) .  

The terms f o r  P a r c e l  B s p e c i f i e d  no c a s h  amount p e r  a c r e  p e r  year. The 

"compensat ion" was t h e  work n e c e s s a r y  to  "subjugate"  t h e  l a n d  -- t h a t  

i s ,  p r e p a r e  i t  f o r  c u l t i v a t i o n  -- w i t h  t h e  a g r i c u l t u r a l  i m p r o v e m e n t s  t o  

be  l e f t  f o r  t h e  p l a i n t i f f .  I f  t h e  s u b j u g a t i o n  was found t o  b e  inade -  

q u a t e  c o m p e n s a t i o n ,  t h e n  t h e r e  was p r o v i s i o n  f o r  a n e g o t i a t e d  c a s h  

lump sum paymen t .  

I n  h i s  d i s c u s s i o n s  which would l e a d  t o  s e c u r i n g  a p p r o v a l  b y  t h e  

t r i b a l  c o u n c i l ,  t h e  s u p e r i n t e n d e n t  a s s u r e d  t h e  I n d i a n s  t h a t  t h e  p r o j e c t  

would b r i n g  them employment, t h a t  t h e  t r i b e  would r e c e i v e  s o m e  $387.60 

income p e r  d a y  from r e n t a l  o f  t h e  i r r i g a t e d  l a n d s  ( P a r c e l  A ) ,  and t h a t  

c e r t a i n  p e r m a n e n t  improvements i n  t h e  form o f  r o a d s ,  f e n c i n g ,  c a t t l e  

Guards, a n d  t h e  l i k e  would be l e f t  on t h e  I n d i a n ' s  land.  
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I n  Acgust of 1 9 4 2 ,  t h e  D i r e c t o r  of t h e  L'RA and t h e  S e c r e t a r y  o f  

t h e  I n t e r i o r  s igned a  memorandum of unders tand ing  r e s p e c t i n g  W M  u s e  

o f  P a r c e l s  A ,  B, B-1 and C f o r  the  Gi la  River  Re loca t ion  Center. The 

proposed l a r d  use pe rmi t s  were based on t h e  r e l e v a n t  p r o v i s i o n s  o f  

t h i s  memorandum of unders tand ing .  When t h e  s u p e r i n t e n d e n t  p r e s e n t e d  

t h e  l and  u s e  pe rmi t s  t o  t h e  p l a i n t i f f  I n d i a n s '  c o u n c i l  f o r  e x e c u t i o n ,  -. 

n o t  a11 o f  t h e  c o u n c i l  members had an o p p o r t u n i t y  t o  read t h e  pro-  

posed p e r m i t s  b e f o r e  approva l ,  and t h o s e  who d i d  r e l i e d  more upon t h e  

s u p e r i n t e n d e n t ' s  r e p r e s e n t a t i o n s  concerning t h e  proposed b e n e f i t s  

t h a n  upon t h e  a c t u a l  phras ing  o f  the  p e r m i t s .  The permi t s  w e r e  

approved by t h e  p l a i n t i f f ' s  c o u n c i l  on October  7, 1942. 

N e i t h e r  t h e  use pe rmi t s  n o r  the  u n d e r l y i n g  memorandum of 

u n d e r s t a n d i n g  contemplated t h a t  the  camp s i t e  improvements w o u l d  b e  

l e f t  f o r  t h e  p l a i n t i f f  upon t e r m i n a t i o n  of t h e  l e a s e s ,  and t h e r e  was 

no  s t a n d a r d  r e s t o r a t i o n  c l a u s e .  Accordingly ,  when t h e  leases w e r e  

t e r m i n a t e d  on A p r i l  30, 1947, WRA e x e r c i s e d  i t s  r i g h t  t o  remove a l l  

s a l e a b l e  improvements and t o  l e a v e  t h e  r e s u l t a n t  r u b b l e  on t h e  camp 
" .. 

s i t e s .  It was e s t i m a t e d  t h a t  i t  would c o s t  n e a r l y  $120,000 t o  re- 

s t o r e  P a r c e l s  B-1 and C t o  p re - lease  c o n d i t i o n ,  b u t  i n  t h e  a b s e n c e  , 

o f  a s t a n d a r d  r e s t o r a t i o n  c l a u s e  de fendan t  r e f u s e d  e i t h e r  r e s t o r a t i o n  

o r  a c a s h  s e t t l e m e n t  i n  l i e u  of r e s t o r a t i o n .  On P a r c e l  B ,  t h e  defen- 

d a n t  had performed v i r t u a l l y  n o  s u b j u g a t i o n  work, what l i t t l e  h a d  been 
I 

done had been done u n s a t i s f a c ~ o r i l y ,  and  n o t  a l l  of t h e  r o a d s  h a d  been 

c o n s t r u c t e d .  The ~ a r t i e s '  c o n t r a c t  c a l l i n g  f o r  no monetary compen- 

s a t i o n  o r  c o n s i d e r a t i o n  p e r  a c r e ,  none had been p a i d ,  and t h e r e a f t e r  
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n e i t h e r  t h e  p l a i n t i f f  n o r  the S e c r e t a r y  of  t h e  I n t e r i o r  on its b e h a l f  

demanded a d d i t i o n a l  compensation a l though  t h e  land use permit  f o r  

P a r c e l  B made p r o v i s i o n  f o r  such  a demand i f  t h e  a c t u a l  compensa t ion  

( s u b j u g a t i o n )  was inadequate .  

The 'de fendan t  contends  t h a t  the  o n l y  i s s u e  i n  Docket No. 236-ii 

i s  whether t h e  p l a i n t i f f  received f a i r  compensation f o r  F a r c e l  B f o r  

t h e  f i v e  y e a r s  t h a t  WRA excluded t h e  p l a i n t i f f  from t h a t  l and .  

R e f e r r i n g  t o  t h e  law o f  temporary t a k i n g s ,  t h e  defendant c o n t e n d s  

t h a t  t h e  measure  of compensation i s  t h e  f a i r  r e n t a l  va lue  of t h e  

l a n d  f o r  the per iod  t h a t  i t  was held  by t h e  United S t a t e s .  K i m b a l l  

Laundry Co. v. United S t a t e s ,  338 U.S. 1 (1948) ( c i t i n g  U n i t e d  S t a t e s  

v. General  Motors Corp., 323 U.S. 373 ( 1 9 4 5 ) ,  and United S t a t e s  v. 

P e t t y  Motor Co., 327 U.S. 372 (1946)) .  Along t h i s  l i n e , t h e  d e f e n d a n t  

u r g e s  t h a t  w h i l e  t h e r e  i s  some ev idence  t h a t  t h e  land i n  t h e  a r e a ,  

s u i t a b l e  o n l y  f o r  p a s t u r a g e  and used o n l y  f o r  pas tu rage ,  w o u l d  have 

f a i r l y  r e n t e d  dur ing  t h e  v a r  y e a r s  a t  twenty-f ive  c e n t s  p e r  a c r e  p e r  

y e a r ,  i n  no even t  would t h e  f a i r  r e n t a l  of  P a r c e l  B l and  h a v e  exceeded 

t h e  d o l l a r  p e r  a c r e  p e r  yea r  which t h e  p l a i n t i f f  r ece ived  for t h e  un- 

developed l a n d  used f o r  camp s i tes  ( P a r c e l s  B-1 and C). 

The Commission views t ! ~ e  s i t u a t i o n  i n  a d i f f e r e n t  l i g h t .  F i r s t ,  

i t  is  a p p a r e n t  t h a t  a s  e a r l y  a s  March 1 7 ,  1944, WRA had i r r e v o c a b l y  

abandoned al l  p l a n s  t o  perform t h e  s u b j u g a t i o n  work which t h e  

p l a i n t i f f  unders tood  was t o  be t h e  compensation f o r  the  p l a i n t i f f ' s  

e x c l u s i o n  from P a r c e l  B. Considering a l l  t h e  c i rcumstances  
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surrounding t h e  exc lus ion  from i t s  land f o r  no c o n s i d e r -  

a t i o n ,  it was m a n i f e s t l y  n e i t h e r  f a i r  n o r  honorable  f o r  t h e  d e f e n d a n t  

:o e x c l u s i v e l y  cse and  occupy Parcel B w i t h o u t  g iv ing  t h e  p l a i n t i f f  

any th ing  o f  va lue  whatever  f o r  i t .  The measure of damages i s  n o t  

t'ne f a i r  r e n t a l  per  acre per  y e a r ,  s i n c e  t h a t  does n o t  r e f l e c t  t h e  

promise of improvemenrs the  p l a i n t i f f  t r i b e  understood t o  'nave been 

made t o  them t o  o b t a i n  t h e i r  consent.  S l n c e  t h e  c o n s i d e r s t i o n  was 

t o  c o n s i s t  of improvements o f  a permanent n a t u r e ,  t h e  m e a s u r e  o f  

damages is  t h e  f a i r  market v a l u e  of P a r c e l  B as i t  would h a v e  been i f  

t h e  defendant  had performed t h e  s u b j u g a t i o n  work, l e s s  t h e  f a i r  

market v a l u e  o f  P a r c e l  B i n  i t s  r a w  and  unimproved c o n d i t i o n .  

Gardner v .  Dar l ing  S t o r e s  Corp. ,  242 F. 2d 3 (2d C i r .  1 9 5 7 1 ,  a f f ' g  

138 F. Supp. 160 (D.C.S.D. N.Y.,  19%) ; C i t y  Council  o f  A u g u s t a  v. 

X e r t i n s ,  46 Ga. App. 711, 168 S.E. 924 (1933).  These f a i r  m a r k e t  

va lues  w i l l  be  determined as o f  the  d a y  o f  breach o f  p e r f o r m a n c e ,  

March 1 7 ,  1944, t h e  d a t e  on which t h e  de fendan t  wrote  t o  t h e  reser- 

v a t i o n  s u p e r i n t e n d e n t  t h a t  ". . . Regarding t h e  s u b j u g a t i o n  o f  l and  

n e a r  B u t t e  Community, a l l  thought  of t h i s  was d i s c o n t i n u e d  . . . II 

R e s p e c t i n g  t h e  camp s i t e  l o c a t i o n s  ( P a r c e l s  B-1 and C), t h e  

p l a i n t i f f  conceded t h a t  $1.00 per  a c r e  p e r  y e a r  was f a i r  c o n s i d e r a t i o n .  

However, t h e  p l a i n t i f f  contends  t h a t  i t  had been l e d  t o  b e l i e v e  t h a t  

the  b u i l d i n g s  t o  b e  cons r ruc ted  on t h c s e  p a r c e l s  would b e  l e f t  f o r  

the  t r i b e ' s  use .  Accordingly ,  p l a i n t i f f  a rgues ,  such  a p r o v i s i o n  

shou ld  have been inc luded  i n  t h e  memorandum of u n d e r s t a n d i n g ,  and t h e  
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use  pe rmi t s  which the defendant  prepared f o r  the p l a i n t i f f .  We f i n d  

no evidence t o  support  t h e  p o s i t i o n  t h a t  t h e  p l a i n t i f f  was e v e r  

informed o r  understood t h s t  t h e  camp s i t e  improvcnents would b e  l e f t  

f o r  t h e  t r i b e ,  and tne c o n s i d e r a t i o n  o f f e r e d  f o r  t h e  l e a s i n g  o f  t h e  

camp s i t e s  d i d  n o t  i n c l u d e  any s p e c i f i c  promise t o  l e a v e ,  u p o n  

t e r m i n a t i o n  of t h e  l e a s e s ,  whatever b u i l d i n g s  might have b e e n  con- 

s t r u c t e d  f o r  Relocat ion Center purposes.  

The p l a i n t i f f  a l s o  contends  t h a t  b o t h  t h e  IJRA and t h e  r e s e r v a t i o n  

s u p e r i n t e n d e n t  understood and in tended  t h a t  t h e  memor?ndum o f  under- 

s t a n d i n g  and any lease  o r  permit  f o r  use  of the  l and  f o r  camp s i t e s  

would i n c l u d e  a  p rov i s ion  r e q u i r i n g  WFA t o  r e s t o r e  t h e  l a n d  to i t s  

o r i g i n a l  c o n d i t i o n  a f t e r  the improvements were rernoved. The defendan t  

concedes t h a t ,  al though no t  expressed  i n  t h e  l e g a l  documents, t h e r e  

w a s  an i m p l i e d  o b l i g a t i o n  on t h e  de fendan t ' s  p a r t  t o  r e s t o r e  t h e  l a n d  

t o  i t s  c o n d i t i o n  p r i o r  t o  the l e a s e .  The Commission a g r e e s  t h a t  t h e  

de fendan t  was under an o b l i g a t i o n  t o  r e s t o r e  P a r c e l s  B-1 and  C o r  

t o  make some payment i n  l i e u  o f  r e s t o r a t i o n .  The f a i l u r e  of t h e  de- 

fendant  t o  do e i t h e r  w a s  not f a i r  and honorable.  \?here, a s  here, t h e  

Cost  of r e s t o r a t i o n  would probably f a r  exceed the  d i m i n u t i o n  i n  

market v a l u e  r e s u l t i n g  from t h e  f a i l u r e  t o  r e s t o r e ,  t h e  m e a s u r e  o f  

damages i s  l i m i t e d  t o  t h e  diminut ion i n  market value .  D o . d ~ c  S r r e e t  

Bui ld ing  C o r p .  v. United S t a t e s ,  169 C t .  C1. 496, 341 F.2d 6-41 (19651, 

a i t z e l  V. United S t a t e s ,  146 C t .  C 1 .  399 (1959). A c c o r d i n g l y ,  t h e  

; ? l ~ : . ~ t . ' - f f  Fs ~ n t i t l e r l  t o  the d iminu t ion  i n  t h e  va lue  of t h e  camp s i t e  
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lands  ( P a r c e l s  B - 1  and C )  , c o n s i s t i n g  of 1,296.22 a c r e s ,  which 

diminut ion r e s u l t e d  f r c n  t h e  d e f e n d a n t ' s  f a i l u r e  t o  r e s t o r e  t h e  

p a r c e l s  t o  t h e  c o n d i t i o n  i n  which i t  r e c e i v e d  them. 

- 0  r l n a l l y ,  t h e  p l a i n ~ i f f  seeks t o  recover  a d d i t i o n a l  compensa t ion  

f o r  t h e  l e a s e  of P a r c e l  A (6,977 a c r e s ) ,  contending t h a t  t h e  payment 

of $20.00 per  a c r e  p e r  y e a r  p lus  t h e  annua l  opera.tion and m t i n t e n a n c e  

water  charge of $3.60 per a c r e  pe r  y e a r  w a s  l e s s  t h a n  the f a i r  r e n t a l  

va lue  o f  those  l a n d s .  The r e n t a l  f i g u r e  w a s  agreed upon by r e s e r -  

v a t i o n  Super intendent  Robinson, A. L. Walker of t h e  A g r i c u l t u r a l  

A f f a i r s ,  and P. J .  Webster and E. E. Z i m m e r  of  the  WRA. The f o u r  men 

invo lved  cons idered  t h e  r e n t a l  t o  b e  adequa te  and j u s t  t o  a l l  p a r t i e s  

concerned.  

The p l a i n t i f f  in t roduced  t h e  a f f i d a v i t  of Mr. W. S. Gookin, a 

r e g i s t e r e d  p r o f e s s i o n a l  e n g i n e e r ,  who s t a t e d  t h a t  h e  h a d  c o n s u l t e d  

wi th  a number of  i n d i v i d u a l s  concern ing  a fair r e n t a l  value for 

P a r c e l  A. H e  o b t a i n e d  a  wide range o f  r e s u l t s  from h i s  s u r v e y ,  

v a r y i n g  from $20 t o  $90 p e r  a c r e  p e r  y e a r ,  and conc luded  t h a t  a 

f a i r  c a s h  r e n t a l  f o r  the  p e r i o d  f rom October  6, 1942, t o  O c t o b e r  7,  

1945, would have been approximately $45 t o  $50 per acre per y e a r .  

However, t h e  c o n t e n t s  of t h e  a f f i d a v i t  do n o t  suggest  tha t  t h e  s u r v e y  

was o f  lands  comparable t o  P a r c e l  A o r  t h a t  t h e  a f f i a n t  a t t e m p t e d  t o  

a s c e r t a i n  t h e  f a i r  r e n t a l  v a l u e  of l a n d s  i n  t h e  San C a r l o s  i r r i g a t i o n  

p r o j e c t  which were i n  f a c t  comparable t o  P a r c e l  A .  S u c h  e v i d e n c e  

d o t s  n o t  s a t i s f y  t h e  p l a i n t i f f ' s  burden  o f  proving t h a t  i t  was i n  
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f a c t  i n a d e q u a t e l y  compensated f o r  t h e  u s e  of P a r c e l  A .  

T'ne r e m a i n i n g  l s s u c  a t  t h i s  time c o n c e r n s  the p o s s i b l e  credit 

a g a i n s t  t h e  p r o s p e c t i v e  awards f o r  t h e  v a l u e  o f  t h e  roads ,  f e n c e s ,  

and c a t t l e  g u a r d s  c o n s t r u c t e d  by t h e  d e f e n d a n t .  Those improvemen t s  

were  f o r  t h e  d e f e n d a n t ' s  u s e  and b e n e f i t  i n  c a r r y i n g  ou t  t h e  WRA 

p r o j e c t .  Wi th  r e s p e c t  t o  P a r c e l  B ,  such  improvements cannot  be 

viewed a s  p a r t  o f  t h e  c o n s i d e r a t i o n  f o r  t h e  f i v e - y e a r  l e a s e ,  s i n c e  

t h e y  were i n t e n d e d  t o  s e r v e  the  d e f e n d a n t - l e s s e e ' s  camp sites a n d  

i r r i g a t e d  l a n d s .  There i s  no e v i d e n c e  t h a t  t h e  proposed road  con-  

s t r u c t i o n  w a s  a n  inducement t o  t h e  t r i b e ' s  a p p r o v a l  of  t h e  lease. 

The d e f e n d a n t  w i l l  not  be a l lowed any c r e d i t  on account  o f  t h e s e  

improvements as a g a i n s t  t h e  u l t i m a t e  award i n  Docket No. 236-A. 

The o n l y  r e c o v e r y  t o  b e  made i n  t h e  m a t t e r  o f  Docket NO. 236-B 

r e l a t e s  t o  t h e  f a i l u r e  of  t h e  d e f e n d a ~ t  t o  f u l f i l l  i t s  o b l i g a t i o n  

t o  r e s t o r e  the  camp sites t o  t h e i r  p r e - l e a s e  c o n d i t i o n .  T h e r e  i s  

no i s s u e  c o n c e r n i n g  adequacy of t h e  c o n s i d e r a t i o n .  F a i r  and 

h o n o r a b l e  d e a l i n g s  r e q u i r e  t h a t  t h e  d e f e n d a n t  compensate t h e  p l a i n -  

t i f f  f o r  the damages s u f f e r e d  by t h e  f a i l u r e  t o  r e s t o r e .  No c r e d i t  

w i l l  be  a l l o w e d  a g a i n s t  any award i n  Docket  No. 236-B wi th  r e s p e c t  

t o  t h e  r o a d ,  f e n c e  and c a t t l e  gua rd  improvements.  
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Eoth of those  c a s e s  will proceed t o  t h e  necessary valuation 

de te rmina t ions .  

We Concur: 




