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INTRODUCTION 

This i s  a t ranscr ipt ion of a taped interview, one of a 

se r ies  conducted by Robert G. Porter and Fred L.  Lofsvold, 

re t i red  employees of the U. S. Food and Drug Administration. 

The interviews were held with r e t i r ed  F.D.A. employees 

whose recollections may serve t o  enrich the writ ten record. 

I t  i s  hoped tha t  these narratives of things past  will serve 

as source material fo r  present and future  researchers; t ha t  

the s to r i e s  of important accomplishments, in te res t ing  events, 

and distinguished leaders will find a place i n  t ra ining and 

orientation of new employees, and may b e  useful to  enhance 

the morale of the organization; and f ina l ly ,  that  they will  

be of value to  Dr. James Harvey Young in the writ ing of the 

history of the Food and Drug Administration. 

The tapes and t ranscr ipt ions  will become a par t  of the 

collection of the National Library of Medicine and copies of 

the t ranscr ipt ions  will be placed in the Library of Emory 

University. 
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T h i s  i s  a r e c o r d i n g  i n  t h e  FDA o r a l  h i s t o r y  p r o j e c t .  W!e a r e  

i n t e r v i e w i n g  t o d a y  M r .  A r t h u r  A. D i c k e r m a n ,  a r e t i r e d  a t t o r n e y  

f r o m  t h e  G e n e r a l  C o u n s e l ' s  o f f i c e ,  a t  h i s  r e s i d e n c e  i n  

  The d a t e  i s  28 ,  2981. My name i s~ a n u a r ~  

F r e d  L o f s v o l d .  

FL: Mr .  D i c k e r m a n  w o u l d  y o u  b r i e f l y  d e s c r i b e  y o u r  c a r e ' e r  w i t h  

'FDA--where  y o u  were  s t a t i o n e d  and w h a t  y o u  d i d ?  

AD: 	 I came t o  t h e  FDA i n  1.942. A t  t h a t  t i m e ,  I was s t ' a t i o n e d  

i n  t h e  H e a d q u a r t e r s  o f  t h e  ~ e n e r a l  C o u n s e l ' s  O f f i c e  i n  

W a s h i n g t o n ,  D.C.  F i v e  y e a r s  l a t e r ,  i n  1947 ,  I was s e n t  

o u t  t o  t h e  West C o a s t ,  t o  L o s  A n g e l e s ,  t o  w o r k  as a f i e l d  

' a t t o r n e y ,  r e p r e s e n t i n g  t h e  Agency  i n  Food and D r u g  m a t -  

t e r s ,  m o s t l y  i n  t h e  1 2  W e s t e r n  S t a t e s ,  a l t h o u g h  my w o r k  

a l s o  t o o k  me t o  t h e  E a s t  C o a s t .  I u s e d  L o s  A n g e l e s  as my 

h e a d q u a r t e r s ,  f r o m  1 9 4 7  u n t i l  1970 .  I was t h e  o n l y  a t -

t o r n e y  d u r i n g  t h a t  p e r i o d  i n  t h e  Food and D r u g  D i v i s i o n  

o f  t h e  G e n e r a l  C o u n s e l ' s  O f f i c e  who was s t a t i o n e d  o u t s i d e  

o f  W a s h i n g t o n ,  D.C. 

W h i l e  I was i n  W a s h i n g t o n ,  D.C., I wen t  t o  v a r i o u s  p a r t s  

o f  t h e  c o u n t r y  t o  a s s i s t  U.S. A t t o r n e y s  i n  l i t i g a t i o n  

m a t t e r s  i n v o l v i n g  F o o d  and D r u g  c a s e s .  I a l s o  w o r k e d  ori 

r e g u l a t i o n s ,  e s p e c i a l l y  w i t h  r e s p e c t  t o  p e n i c i l l i n .  We 

h e l p e d  U.S. A t t o r n e y s  b y  w r i t i n g  b r i e f s ,  p r e p a r i n g  

m a t t e r s  f o r  t r i a l ,  i n t e r v i e w i n g  w i t n e s s e s .  



When I was s e n t  t o  t h e  West C o a s t ,  I d i d  t h e  same w o r k ,  

b u t  t h e  a r e a  i n  w h i c h  I o p e r a t e d  was g e n e r a l l y  more  

r e s t r i c t e d  i n  t h a t ,  f o r  t h e  m o s t  p a r t ,  I w o r k e d ,  a s  I 

s a i d  b e f o r e ,  i n  t h e  1 2  Wes te rn .  s t a t e s .  The a d v a n t a g e  o f  

b e i n g  s t a t i o n e d  i n  t h e  f i e l d  was t h a t  I w o r k e d  c l o s e l y  

w i t h  t h e  same U.S. A t t o r n e y s  o f f i c e s ,  a n d  I g o t  t o  know 

t h e  p e o p l e  w e l l .  A number o f  t h e s e  p e o p l e  l a t e r  became 

j u d g e s ,  and  t h e y  w e r e  f a m i l i a r  w i t h  t h e  w o r k  o f  o u r  

Agency .  

FL :  	 I n  y o u r  w o r k  w i t h  t h e  U n i t e d  S t a t e s  A t t o r n e y s ,  my r e c o l -  

l e c t i o n  i s  t h a t  y o u  d i d  a l o t  o f  e d u c a t i o n a l  w o r k  w i t h  

new a s s i s t a n t s  who w e r e  u n f a m i l i a r  w i t h  t h e  s t a t u t e .  

A D :  	 T h a t  i s  c o r r e c t .  T h e  Food  and D r u g  law, '  e v e n  t h e n ,  was 

q u i t e  c o m p l i c a t e d .  O f  c o u r s e ,  now i t  i s  more  c o m p l e x ,  

b u t  i t  was n e c e s s a r y  f o r  me t o  g i v e  a b r i e f  c o u r s e  i n  

Food  a n d  D r u g  Law t o  t h e  a s s i s t a n t s  who h a n d l e d  o u r  

c a s e s .  A f t e r  a w h i l e ,  some o f  t h e  a s s i s t a n t s  became 

q u i t e  p r o f i c i e n t  and, o f  c o u r s e ,  t h a t  was a b o u t  t h e  t i m e  

when t h e y  l e f t  t h e  o f f i c e  t o  engage  i n  p r i v a t e  p r a c t i c e ,  

u s i n g  t h e i r  p r o f . i c i e n c y  a g a i n s t  us.  However ,  g e n e r a l l y ,  

I w o u l d  s a y  t h a t  we had c r e a t e d ,  i n  t h e  m i n d s  o f  m ~ s to f  

t h e  U.S. A t t o r n e y s  and t h e i r  a s s i s t a n t s ,  a f r i e n d l y  

a t m o s p h e r e  t o w a r d  t h e  Food and D r u g  A d m i n i s t r a t i o n ,  so 

t h a t  when t h e y  w e r e  engaged  i n  p r a c t i c e  a g a i n s t  u s ,  i t  ' 

was n o t  w i t h  h o s t i l i t y ,  b u t  i n  an  a t t e m p t  t o  m i n i m i z e  t h e  



! damage t o  t h e i r  c l i e n t ,  w i t h o u t  i n f l i c t i n g  damage on t h e  

c o n s u m e r .  

FL :  	 A l s o ,  d i d n ' t  y o u r  work  i n c l u d e .  h a n d l i n g  of  a p p e a l s ?  

AD: 	 Yes. I d i d  a l o t  o f  w r i t i n g  o f  a p p e a l  b r i e f s .  . U s u a l l y  

i t  was as  a f o l l o w  up t o  t r i a l s  i n  w h i c h  I h a d  been , 

i n v o l v e d  w h e r e  t h e  g o v e r n m e n t  h a d n ' t  p r e v a i l e d  o r  l o s t  

t h e  c a s e  and  i t  w e n t  up  f o r  a p p e l l a t e  r e v i e w .  Somet imes 

I w ~ o t e  b r i e f s  i n  m a t t e r s  w h e r e  I .  had n o t  been p r e s e n t  a t  

t h e  t r i a l .  O c c a s i o n a l l y ,  I w o u l d  a r g u e  t h e  a p p e l l a t e  

m a t t e r s  m y s e l f  o r  s h a r e d  t h e  a r g u m e n t  w i t h  t h e  A s s i s t a n t  

U.S.  	 A t t o r n e y .  

I remember  one u n f o r t u n a t e  e x p e r i e n c e  w h e r e  t h e  A s s i s t a n t  

U.S.  A t t o r n e y  was w e l l  d i s p o s e d  and ,  w h i l e  t r y i n g  a l w a y s  

t o  be h e l p f u l  t o  us ,  r e a l l y  n e v e r  u n d e r s t o o d  t h e  c a s e  a t  

a l l .  We a g r e e d  t h a t  he w o u l d  t a k e  t h e  f i r s t  1 5  m i n u t e s  

o f  t h e  g o v e r n m e n t ' s  a r g u m e n t  on  a p p e a l ,  and I w o u l d  t a k e  

t h e  s e c o n d  1 5  m i n u t e s .  I t  was my d u t y ,  when I a r g u e d  my 

p o r t i o n  o f  t h e  a p p e a l ,  as d i p l o m a t i c a l l y  as I c o u l d ,  t o  

undo a l l  t h e  m i s c o n c e p t i o n s  t h a t  he  had c r e a t e d  w i t h o u t  

c a u s i n g  h i m  any  g r i e f .  T h i s  w o u l d  be done  t h r o u g h  t h e  

g u i s e  o f  c l a r i f y i n g  a p o i n t  t h a t  had been made b y  my 

c o l l e a g u e .  

FL :  	 When d e f e n d a n t ' s  c o u n s e l  s o u g h t  t o  n e g o t i a t e  s e t t l e m e n t  

o f  a c a s e  w i t h  t h e  U n i t e d  S t a t e s  A t t o r n e y ,  d i d  y o u  



o a r t i c i o a t e  i n  s u c h  n e g o t i a t i o n s ?  

A D :  Yes, I f r e q u e n t l y  d i d  and  w o u l d  o f t e n  s u g g e s t  t o  t h e  U.S.  

A t t o r n e y  t h a t  t h e  g o v e r n m e n t  i n i t i a t e  a c o n f e r e n c e  w i t h  

o p p o s i n g  c o u n s e l  t o  n a r r o w  t h e  i s s u e s ,  i n  t h e  c o u r s e  o f  

w h i c h  we w o u l d  p e r h a p s  a r r i v e  a t  a n e g o t i a t e d  d i s p o s i -  

' t i o n .  U n d e r  t h e  r u l e s  t o d a y ,  p r e t r i a l  a g r e e m e n t s  a r e  

s a n c t i o n e d  b y  t h e  c o u r t s  f o r m a l l y .  A t  t h a t  t i m e ,  t h e r e  

was no f o r m a l  p r o c e d u r - e  f o r  p r e t r i a l  a g r e e m e n t s ,  b u t  i t  

w o r k e d  e s s e n t i a l l y  t h e  same way, e x c e p t  t h a t  we d i d  n o t  

c o m m i t  o u r s e l  v e s  t o  r e c o m m e n d i n g  a spec i f i c  s e n t e n c e  i n  a 

c r i m i n a l  case .  

One t e c h n i q u e  t h a t  I f o u n d  h e l p f u l  t o  d i s p o s e  o f  p e n d i n g  

l i t i g a t i o n  was t o  s u g g e s t  t h a t  e a c h  o f  t h e  d e f e n d a ~ n t s  

p l e a d  g u i l t y  t o  one  o r  more  c o u n t s  and a l s o  c o n s e n t  t o  a 

p e r m a n e n t  i n j u n c t i o n .  The c a s e  u s u a l l y  was i n i t i a t e d  b y  

t h e  g o v e r n m e n t  o n l y  as a c r i m i n a l  c a s e  b u t ,  i f  my s u g g e s -

t i o n  was a c c e p t e d ,  we w o u l d  a l s o  f i l e  a c o m p l a i n t  f o r  

i n j u n c t i o n ,  t o g e t h e r  w i t h  a  c o n s e n t  d e c r e e  o f  pe r inanen t  

i n j u n c t i o n .  

The a p p e a l  t h i s  h a d  t o  t h e  d e f e n s e  c o u n s e l  was t h a t  i t  

w o u l d  l e t  t h e  c o u r t  see t h a t  h i s  c l i e n t  g e n u i n e l y  

r e p e n t e d  and had no i n t e n t i o n  o f  r e p e a t i n g  t h e  o f -

f e n s e .  The b e n e f i t  t o  u s  was t h a t  t h e  m a t t e r  was more  

f u l l y  d i s p o s e d  o f  i n  t h a t  t h e  d e f e n d a n t  was d e t e r r ~ e d  f r o m  



f u r t h e r  w r o n g d o i n g  b y  t h e  p r o b a b i l i t y  o f  a c o n t e m p t  

a c t i o n  f o r  v i o l a t i o n  o f  t h e  i n j u n c t i o n .  The d e f e n s e  

c o u n s e l  a l s o  o f t e n  f e l t  t h a t ,  b e c a u s e  o f  t h e  a t t i t u d e  o f  

h i s  c l i e n t  i n  c o n s e n t i n g  t o  a p e r m a n e n t  i n j u c t i o n ,  t h e  

c o u r t  m i g h t  be more  l e n i e n t  i n  i m p o s i n g  s e n t e n c e .  

Even  i f  t h e  c a s e  w e n t  on  t o  t r i a l  i n s t e a d  o f  b e i n g  d i s -  

p o s e d  b y  a c c m s e n t  d e c r e e  o f  i n j u n c t ' i o n  and a g u i l t y  

p l e a ,  we w e r e  u s u a l l y  - a b l e  t o  a g r e e  w i t h  o p p o s i n g  c o u n s e l  

on  c e r t a i n  f a c t s  t o  w h i c h  we s t i p u l a t e d  t h a t  w o u l d  

m i n i m i z e  t h e  g o v e r n m e n t ' s  e x p e n s e  i n  b r i n g i n g  w i t n e s s e s  

t o  p r o v e  a l l e g a t i o n s  n o t  i n  d i s p u t e .  I t  was h e l p f u l ,  i n  

a r r i v i n g  a t  s u c h  s t i p u l a t i o n s ,  t o  p o i n t  o u t  t o  d e f e n s e  

c o u n s e l  t h a t ,  e v e n  i n  c r i m i n a l  c a s e s ,  t h e  d e f e n d a n t  c o u l d  

be  r e q u i r e d  t o  p a y  t h e  g o v e r n m e n t ' s  c o s t s  o f  p r o v i n g  i t s  

a l l e g a t i o n s .  T h i s  f a c t  was n o t  g e n e r a l l y  known t o  

d e f e n s e  c o u n s e l ,  and i t  was u s e f u l  f o  p o i n t  i t  o u t  t o  

t h e m  b e c a u s e ,  i f  t h e y  knew t h a t  we c o u l d  e a s i l y  p r ' o v e  a  

f a c t ,  i was p o i n t l e s s  f o r  t h e m  t o  r e q u i r e  t h a t  we do so 

t h r o u g h  l i v e  e v i d e n c e  i n  c o u r t .  O f  c o u r s e ,  t h e  F e d e r a l  

S t a t u t e  w h i c h  a u t h o r i z e s  a D i s t r i c t  C o u r t ,  i n  i t s  

d i s c r e t  on,  t o  i m p o s e  c o s t s  upon  t h e  d e f e n d a n t  doea  n o t  

a p p l y  w h e r e  t h e  o f f e n s e  i s  a c a p i t a l  o f f e n s e ,  wh iclh 

i l l u s t r a t e s  t h a t  t h e  d e a t h  p e n a l t y  m i g h t  be  l e s s  

e x p e n s i v e  f o r  t h e  d e f e n d a n t ,  i n  some i n s t a n c e s .  



FL :  I n  t h o s e  y e a r s  t h a t  I w o r k e d  w i t h  y o u ,  I remember  t h a t  

y o u r  n e g o t i a t i n g  s k i 1  1s  were  w i d e l y  r e c o g n i z e d  as  b e i n g  

v e r y  b e n e f i c i a l  t o  t h e  g o v e r n m e n t ,  e s p e c i a l l y  i n  t h o s e  

c a s e s  w h e r e  t h e  d e f e n d a n t  s t i p u l a t e d  t o  so many f a c t s  

t h a t  we w e r e  a b l e  t o  t h e n  move f o r  a summary j u d g m e n t  on 

. t he  g r o u n d s  t h a t  no m a t e r i a l  f a c t s  r e m a i n e d  a t  d i s p u t e .  

A D :  I ' d  l i k e  t o  i - n t e r j e c t  a t  t h i s  p o i n t  t h e  i d e a  t h a t  t h e  

Food  and D r u g  p e o p l e  w i t h  whom I worked ,  a l l  o f  them,  h a d  

a g r e a t  d e a l  t o  o f f e r  t h a t  was b e n e f i c i a l  i n  p r e t r i a l ,  a s  

w e l l  as t r i a l  s t a g e s  o f  l i t i g a t i o n ,  and I w o u l d  recommend 

t o  t h e  G e n e r a l  C o u n s e l ' s  O f f i c e  o f  t h e  f u t u r e  t o  pay a t -

t e n t i o n  t o  t h e i r  s u g g e s t i o n s  b e c a u s e  t h e y  u s u a l l y  know 

more  a b o u t  t h e  f a c t s  o f  t h e  c a s e  t h a n  t h e  l a w y e r s  e v e r  

w i l l  know. W h i l e  some o f  t h e  s u g g e s t i o n s  made b y  t h e s e  

n o n - l a w y e r s  m i g h t  seem b i z a r r e  a t  f i r s t ,  i t  o f t e n  p r o v e d  

t o  be  t h e  c a s e  t h a t  I was a b l e  t o  u i i l i z e  t h e  suggles- 

t i o n s ,  p e r h a p s  w i t h  some m o d i f i c a t i o n ,  t o  o u r  b e s t  

a d v a n t a g e .  

F L :  Were t h e r e  a n y  t i m e s  when y o u  a c t u a l l y  t r i e d  t h e  c a s e ,  

r a t h e r  t h a n  h a v i n g  t h e  U n i t e d  S t a t e s  A t t o r n e y  do s o ?  

AD: Yes, t h e r e  w e r e  a f e w  s u c h  c a s e s .  The l i t i g a t i o n  e n -

f o r c i n g  t h e  Food and D r u g  Law i s  u n d e r  t h e  c o n t r o l  o f  t h e  

D e p a r t m e n t  o f  J u s t i c e  and,  o f  c o u r s e ,  i t  c a n  d e t e r m i n e  

who w i l l  t r y  t h e  c a s e .  The U.S.  A t t o r n e y  was u s u a l l y  t h e  



o n e  who t r i e d  t h e  c a s e ,  t h a t  i s  e i t h e r  h e  o r  o n e  o f  h i s  

a s s i s t a n t s .  F r o m  t i m e  t o  t i m e ,  I w o u l d  b e  a s k e d  t o  t r y  

t h e  c a s e ,  a n d  I w o u l d  d o  s o  i f  I t h o u g h t  i t  b e s t .  My 

u s u a l  a p p r o a c h  was  t h a t ,  i f  t h e  U.S. A t t o r n e y  h a d  a s u f -

f i c i e n t  g r a s p  o f  t h e  c a s e  t o  p r e s e n t  i t  i n  a s a t i s f a c t o r y  

m a n n e r ,  i t  w o u l d  b e  b e t t e r  f o r  h i m  t o  d o  s o ,  r a t h e r  t h a t  

t o  h a v e  a n  a g e n c y  a t t o r n e y  t r y  t h e  c a s e .  On a p p e a l ,  i t  

d i d n ' t  seem t o  m a t t e r  a s  m u c h  w h i c h  a t t o r n e y  a r g u e d  t h e  

m a t t e r ,  b u t  a t  t h e  t r i a l  t h e r e  w e r e  s o m e t i m e s  l o c a l  p r e j -

u d i c e s  a g a i n s t  t h e  A g e n c y  a t t o r n e y  who t h e  j u d g e  m i g h t  

f e e l  	 was n o t  i m p a r t i a l ,  h a d  a n  a x e  t o  g r i n d ,  was o v e r -

z e a l o u s ,  o r  d i d n ' t  k n o w  t h e  l o c a l  r u l e s  a s  w e l l  a s  t h e  

A s s i s t a n t  U.S. A t t o r n e y .  On t h e  o t h e r  h a n d ,  s o m e t i m e s  

t h e  A s s i s t a n t  U.S. A t t o r n e y  was s o  m u c h  u n d e r  t h e  c o n t r o l  

o f  t h e  j u d g e  t h a t  h e  was  a f r a i d  t o  s a y  a n y t h i n g  h e  

t h o u g h t  m i g h t  d i s p l e a s e  t h e  j u d g e .  I t i s  n e c e s s a r y  t o  

s p e a k  c a n d i d l y ,  t h o u g h  a l w a y s  w i t h  i e s p e c t ,  e v e n  t h o u g h  

t h e  r e s u l t  m i g h t  n o t  b e  p l e a s i n g  t o  t h e  j u d g e .  T h e  f a c t  

i s  t h a t ,  m a n y  t i m e s  w h e n  a j u d g e  i s  d i s p l e a s e d  a n d  r u l e s  

a g a  n s t  u s ,  h i s  r u l i n g  i s  r e v e r s e d  o n  a p p e a l .  

F L :  	 Cou d  y o u  d e s c r i b e  some o f  t h e  c i r c u m s t a n c e s  u n d e r  wh i c h  

t h e  U n i t e d  S t a t e s  A t t o r n e y  p r e f e r r e d  t h a t  y o u  p r e s e n t  t 6 e  

c a s e ?  

AD : 	 Y e s ,  I ' d  b e  h a p p y  t o  d o  t h i s .  I r e m e m b e r  I came t o  t h e  

A g e n c y  i n  1 9 4 2 ,  f r e s h  o u t  o f  l a w  s c h o o l .  E x c e p t  f o r  



b e i n g  a d m i t t e d  t o  t h e  b a r ,  I h a d  n e v e r  e v e n  b e e n  isn a 

c o u r t .  A s h o r t  w h i l e  t h e r e a f t e r ,  I was s e n t  t o  on'e o f  

t h e  s o u t h e a s t e r n  s t a t e s  t o  p r e s e n t  t h e  g o v e r n m e n t ' s  c a s e  

i n  a p r e c e d e n t - m a k i n g  bond  f o r f e i t u r e  m a t t e r .  When I g o t  

t o  t h e  c i t y  i n  w h i c h  t h e  c a s e  was t o  b e  t r i e d ,  I was 

, g r e e t e d  w a r m l y  b y  t h e  U.S. A t t o r n e y  h i m s e l f .  I p r e s e n t e d  

h i m  w i t h  a c o p y  o f  t h e  b r i e f  w h i c h  I h a d  p r e p a r e d ,  and he 

g l a n c e d  a t  i t .  I a l w a y s  u s e d  t a b s  a'nd i n d i c e s  and a 

t a b l e  o f  c o n t e n t s ,  s o - h e  was h a p p y  w i t h  i t s  a p p e a r a n c e .  

He n e v e r  r e a d  i t .  He t h e n  t o l d  me t h a t  t h e  c a s e  was 

g o i n g  t o  t r i a l  t h e  n e x t  d a y ,  and t h a t  he w o u l d  i n t r o d u c e  

me t o  t h e  j u d g e  and  h a v e  me a d m i t t e d  s p e c i a l l y  i n  t h a t  

. s t a t e .  I was n o t  a member o f  t h e  b a r  i n  t h a t  s t a t e ,  and 

he w a n t e d  me t o  t r y  t h e  c a s e  b e c a u s e  he had  t o  go d u c k  

h u n t i n g .  He was v e r y  a f f a b l e ,  y e t  I was t h r u s t  i n t o  t h i s  

c a s e ,  my f i r s t  t r i a l ,  w i t h o u t  any  p r i o r  e x p e r i e n c e ,  b u t  

b e f o r e  a  v e r y  k i n d l y  j u d g e .  I t  w a s ' a  t r y i n g  e x p e r i e n c e  

f o r  me. A t  o n e  p o i n t  I was u n c e r t a i n  o f  w h a t  my n e x t  

move s h o u l d  be,  and t h e  j u d g e  l e a n e d  o v e r  on t h e  b e n c h  

and s a i d  g r a c i o u s l y ,  "Iw o u l d  now be h a p p y  t o  e k e r t a i n  a  

m o t i o n  f o r  ( s o m e t h i n g  o r  o t h e r ) . "  I f o r g e t  w h a t  i t  was. 

So I s a i d ,  " Y o u r  H o n o r ,  I move t h a t  we do t h a t . "  He 

s a i d ,  " G r a n t e d . "  T h a t  j u d g e  has  a l w a y s  r e m a i n e d  i n  my ' 

m i n d  as  t h e  i d e a l  j u d g e ,  who was j u s t  n o t  e a g e r  t o  t r a m -

p l e  u p o n  i n e x p e r i e n c e ,  b u t  r e a d y  t o  h e l p  t o  see  t h a t  

j u s t i c e  p r e v a i l e d .  The c a s e  was won, and a f f i r m e d  on 

a p p e a l .  



Was t h a t ,  b y  a n y  c h a n c e ,  t h e  S t i n s o n  C a n n i n g  Company 

c a s e ?  

No, t h i s  one was an e a r l i e r  c a s e ,  t h e  F r e s h  Grown P r e -  

s e r v e  Case,  i n  w h i c h  we e s t a b l i s h e d  t h e  p r i n c i p l e  t h a t  a 

. b o n d  ( w h i c h  i s  g i v e n  i n  a s e i z u r e  a c t i o n  t o  a s s u r e  t h a t  

s a l v a g i n g  o f  ,a condemned p r o d u c t  w i l ' l  c o n f o r m  t o  t h e  

l a w , )  may be f o r f e i t e d  i n  t o t o  when t h e r e  i s  a n y  

d e v i a t i o n  f r o m  t h e  s a l v a g i n g  p r o v i s i o n s  o f  t h e  c o , u r t  

o r d e r ,  e v e n  t h o u g h  n o t  a l l  o f  t h e  p r o d u c t  had  been  

m i s h a n d l e d  b y  t h e  owne o f  t h e  goods .  

The S t i n s o n  c a s e  came a t e r .  I n  t h e  F r e s h  Grown P r e s e r v e  

c a s e ,  t h e  b o n d  was v a l u e d  a t  $ 1 , 0 0 0  and  was f o r f e i t e d  i n  

t o t o .  I n  t h e  S t i n s o n  c a s e ,  I b e l i e v e  i t  was a $20,000 

bond .  

W e l l ,  I was i n t e r e s t e d  b e c a u s e  I r e c e n t l y  r e c o r d e d  a 

s i m i l a r  i n t e r v i e w  t o  t h i s  one w i t h  an o l d  r e t i r e d  

i n s p e c t o r  who was i n v o l v e d  i n  t h a t  c a s e .  

A D :  	 I n  t h e  S t i n s o n  c a s e ?  

F L :  	 Yes. He p o i n t e d  o u t  t h a t  t h e  w h o l e  t h i n g  came t o  l i g h t .  

when t h e  c l a i m a n t  r e t u r n e d  a s e i z e d  s h i p m e n t  o f  c a n n e d  

s a r d i n e s  f r o m  New Y o r k  t o  h i s  c a n n e r y  i n  M a i n e  and  t h e n  



d i s t r i b u t e d  them. I n  o r d e r  t o  c o v e r  up t h i s  s h o r t a g e  o f  

t h e  	s e i z e d  m a t e r i a l ,  he  p a c k e d  a n o t h e r  l o t  o f  s i m i l a r  

s i z e  ; s i n g  , t h e  same c o d e  marks  on  t h e  can .  

AD : 	 The same c o d e  m a r k s  t h a t  were  on  t h e  p r o d u c t  t h a t  had 

been s e i z e d ?  

F L :  	 R i g h t .  The o n l y  m i s t a k e  he made was t h a t  he p u t  t h e  

w r o n g  l i t h o g r a p h e d  l a b e l  on t h e  c a n s  so t h a t  h i s  s u b s t i -

t u t i o n  was v e r y  a p p a r e n t  when t h e  i n s p e c t o r  w e n t  t@t h e  

c a n n e r y  t o  e x a m i n e  t h e  g o o d s  w h i c h  were  s u p p o s e d l y  b e i n g  

h e l d  u n d e r  bond.  A f t e r  t h a t ,  t h e  w h o l e  s t o r y  came o u t ,  

a n d  t h e  b o n d  a c t i o n  f o l l o w e d .  

T h i s  may h a v e  b e e n  t h e  c l a i m a n t ' s  f i r s t  a t t e m p t  a t  m i s -

f e a s a n c e ,  and  t h a t  b r i n g s  t o  m i n d  a  c o u p l e t  o f  A l e x a n d e r  

Pope,  a w e l l - k n o w n  c o u p l e t ,  i n  w h i c h '  Pope w r o t e ,  "Oh wha t  

a t a n g l e d  web we weave, when f i r s t  we p r a c t i c e  t o  

d e c e i v e . "  Many y e a r s  l a t e r ,  a j o k e s t e r  added a n o t h e r  

c o u p l e t  t o  t h a t  one i n  w h i c h  he  s a i d ,  " B u t  when w e ' v e  

p r a c t i c e d  q u i t e  a w h i l e ,  how v a s t l y  we i m p r o v e  o u r  

s t y l e . "  So, i n  t h e  S t i n s o n  c a s e ,  no d o u b t  a l i t t l e  more  

p r a c t i c e  w o u l d  h a v e  b e e n  h e l p f u l  t o  t h e  c l a i m a n t .  

F L :  	 A f t e r  t h a t  i n i t i a l  b a p t i s m  o f  f i r e  i n  c o u r t  p r e s e n t a -

t i o n s ,  d i d  y o u  h a v e  a n y  o t h e r  e x p e r  i e n c e s  f u r t h e r i n g  



y o u r  e d u c a t i o n  a l o n g  t h a t  l i n e ?  

AD: Yes I d i d .  T h r o u g h o u t  t h e  y e a r s  o f  my w o r k  w i t h  t h e  U.S. 

A t t o r n e y s  O f f i c e s ,  I f o u n d  t h a t  t h e r e  w e r e  many a b l e  a n d  

e x p e r i e n c e d  U . 5 .  A t t o r n e y s  and A s s i s t a n t  U.S.  A t t o r n e y s .  

O f  c o u r s e ,  t h e r e  w e r e  y o u n g  A s s i s t a n t s  who came i n  w i t h -  

o u t  e x p e r i e n c e ,  and who w e r e  p u t  i n  c h a r g e  o f  some o f  o u r  

c a s e s .  They  - l a t e r  t u r n e d  o u t  t o  be v e r y  good,  i n  many 

c a s e s .  H o w e v e r ,  i f  I k n e w  t h a t  an i m p o r t a n t  and d i f f i -  

c u l t  c a s e  was t o  be s e n t  t o  t h e  U .S .  A t t o r n e y  w i t h  whom I 

had ,  i n  t h e  m e a n t i m e ,  e s t a b l i s h e d  a good  r e l a t i o n s h i p ,  

w o u l d  seek  o u t  a  c o n f e r e n c e  w i t h  t h e  U.S. ~ t t o r n e y  g i v i n g  

h i m  a  l i t t l e  i n s i g h t  i n t o  t h e  t y p e  o f  l i t i g a t i o n  I e x -

p e c t e d  w o u l d  r e a c h  h i s  o f f i c e .  1 w o u l d  a s k  h i m  t o  d e s i g -

n a t e  h i s  c h i e f  t r i a l  a t t o r n e y  t o  h a n d l e  t h i s  m a t t e r ,  

p o i n t i n g  o u t  t h e  m u t u a l  a d v a n t a g e s  t o  h i s  o f f i c e  and o u r s  

i n  h a v i n g  t h e  m o s t  e x p e r i e n c e d  a t t o t n e y  on t h i s  p a r t i c u -

l a r  c a s e .  F o r  e x a m p l e ,  t h i s  was done i n  t h e  R e l a x a c i s o r  

c a s e ,  and i n  a number  o f  o t h e r s ,  t h o u g h  I w o u l d  n o t  w e a r  

o u t  my we lcome b y  s e e k i n g  t h a t  s p e c i a l  d i s p e n s a t i o n  i n  

e v e r y  c a s e .  

I h a d  one e x p e r i e n c e  w i t h  a  y o u n g ,  b u t  e x p e r i e n c e d ,  t r i a l  

a s s i s t a n t  i n  t h e  B o d i n e  P r o d u c e  Case. He d i d  s o m e t h i n g  

t h a t  s t a r t l e d  me and o p e n e d  my e y e s  t o  t h e  i m p o r t a n c e  i n  

e v a l u a t i n g  t h e  c r e d i b i l i t y  o f  a w i t n e s s .  I n  t h a t  c a s e ,  

I 



t h e  d e f e n s e  p r o d u c e d  a c h e m i s t  who h a d  made an a n a l y s i s  

o f  t h e  l e t t u c e  and h a d  d e t e r m i n e d  t h a t  i t  c o n t a i n e d  f a r  

l e s s  t h a n  t h e  7 p a r t s  p e r  m i l l i o n  o f  DDT,  w h i c h  was t h e n  

t h e  t o l e r a n c e  t h e  FDA had e s t a b l i s h e d .  The w i t n e s s  s p o k e  

a t  some l e n g t h  a b o u t  t h e  m e t h o d  o f  a n a l y s i s  he had u s e d  

.and d e t a i l e d  t h e  r e s u l t s  he h a d  o b t a i n e d .  When he  c o n -

c l u d e d  h i s  t e s t i m o n y  on d i r e c t ,  t h e  A s s i s t a n t  U.S.  A t t o r -

ney ,  who w a s . a b o u t  t o  c r o s s  e x a m i n e  ' h im ,  l e a n e d  o v e r  t o  

me and s a i d ,  " W a t c h  t h i s  one."  He t h e n  r o s e  and l o o k e d  

a t  t h e  w i t n e s s  and  was s i l e n t  f o r  an u n u s u a l  p e r i o d  o f  

t i m e .  He r e a l l y  s t a r e d  a t  t h e  w i t n e s s .  F i n a l l y  h8e s a i d ,  

"Now M r .  so and so, t h e  f a c t  i s  t h a t  y o u  made no a n a l y s i s  

. o f  t h i s  p r o d u c t  a t  a l l .  I s n ' t  t h a t  t h e  c a s e ? "  To my 

s u r p r i s e ,  t h e  w i t n e s s ,  i n  P e r r y  Mason s t y l e ,  a c k n o w l e d -

ged  t h a t  t h e  a s s e r t i o n  o f  t h e  A s s i s t a n t  U.S. A t t o r n e y  was 

t r u e .  T h a t ,  o f  c o u r s e ,  d e m o l i s h e d ,  n o t  o n l y  h i s  t e s t i -  

mony, b u t  t h e  e n t i r e  d e f e n s e .  T h a t ' w a s  t h e  o n l y  q u e s t i o n  

t h a t  t h e  A s s i s t a n t  a s k e d  o f  t h i s  w i t n e s s .  So, I d o n ' t  

know how y o u  t e a c h  somebody t o  b e  a b l e  t o  d o  t h i s .  1 

d o n ' t  know t h a t  I c o u l d  do  i t ,  b e c a u s e  I was n o t - a  t r i a l  

a t t o r n e y  i n  t h a t  c l a s s .  B u t  i t  was an e x p e r i e n c e  t h a t  

I'll n e v e r  f o r g e t .  

F L :  O r d i n a r i l y  y o u  w o u l d  t h i n k  t h a t  w o u l d  be a v e r y  r i s k y  

q u e s t i o n  t o  ask a d e f e n s e  w i t n e s s  b e c a u s e  t h e  w i t n e s s  

c o u l d  s i m p l y  i n s i s t  he  h a d  made t h e  a n a l y s i s  e x a c t l y  a s  

h e  h a d  t e s t i f i e d .  



AD: I t w o u l d  w i n d  i t  up.  

FL :  I t  w o u l d  h a v e  r e i n f o r c e d  h i s  t e s t i m o n y  

t h e  j u r y .  

i n  t h e  m i n d s  o f  

A D :  h hat's r i g h t .  B u t  t h i s  man, t h e  ~ s s i s ' t a n t  U . S .  A t t o r n e y ,  

whose l a s t  name was Green,  as I r e c a ' l l ,  p u t  on an o u t -

s t a n d i n g  p e r f o r m a n c e .  - And t h i s  was t y p i c a l  o f  t h e  way 

he  h a n d l e d  t h e  e n t i r e  c a s e ,  w h i c h  was a d i f f i c u l t  c a s e - -

w e l l  t r i e d  b y  b o t h  s i d e s .  The d e f e n s e  a t t o r n e y  s u b s e -

q u e n t l y  became j u d g e  i n  t h e  U .S .  C o u r t  o f  A p p e a l s  

FL :  When y o u  r e q u e s t e d  a Un 

m o s t  e x p e r i e n c e d  t r i a l  

g e n e r a l  1  y  s y m p a t h e t i c  t o t h a t  

i t e d  S t a t e s  A t t o r n e y  

l a w y e r ,  w e r e  t h e  U . S .  

r e q u e s t ?  

t o  a s s i g n  h i s  

A t t o r n e y s  

AD: The a n s w e r  i s  y e s ,  b u t  I shou  

my r e q u e s t s  o n l y  t o  t h e  m o s t  

i d  s a y  t h i s ,  t h a t  I l i m i t e d  

i m p o r t a n t  and d i f f i c u l t  

c a s e s .  I made t h e  r e q u e s t  o n l y  w h e r e  I was a b o u t  9 9 %  

c e r t a i n  t h a t  i t  w o u l d  be  g r a n t e d ,  b e c a u s e  I k n e w  I was 

d e a l i n g  a t  t h a t  t i m e  w i t h  an  a b l e  and s y m p a t h e t i c  U .S .  

A t t o r n e y  who h a d  t h e  i n t e r e s t s  o f  t h e  FDA a t  h e a r t ,  e v e n  

t h o u g h  he  h i m s e l f  was n o t  g o i n g  t o  t r y  t h e  c a s e .  So I 

c a n ' t  remember  a n y  i n s t a n c e  w h e r e  I made t h e  r e q u e s t  and 

i t  was r e f u s e d .  



FL :  E a r l i e r  y o u  m e n t i o n e d  t h a t ,  i n  y o u r  f i r s t  y e a r s  w i t h  t h e  

Agency ,  y o u  w e r e  i n v o l v e d  i n  p r e p a r a t i o n  o f  r e g u l a t i o n s .  

What r e g u l a t i o n s  w e r e  t h o s e ?  

A D :  . In  t h e  m i d - f o r t i e s ,  C o n g r e s s  had e n a c t e d  t h e  f i r s t  o f  t h e  

amendments t h a t  d e a l t  w i t h  a n t i b i o t i c s .  A t  t h a t  t i m e ,  i t  

was p e n i c i l l i - n .  I t  was my good f o r t u n e  t o  work  w i t h  

C h a r l e s  C r a w f o r d ,  who was t h e n  A s s o c i a t e  C o m i s s i o n e r ,  as 

I r e c a l l .  Was i t  D u n b a r  who was C o m m i s s i o n e r  b e f o r e  

C r a w f o r d ,  I d o n ' t  remember?  

F L :  R i g h t .  

AD : Anyway, i t  was C r a w f o r d  who had t h e  t a s k  o f  d r a f t i n g  t h e  

p e n i c i l l i n  r e g u l a t i o n s ,  and  I w o u l d  t r o t  down t o  h i s  

o f f i c e  e v e r y  m o r n i n g ,  f i r s t  t h i n g ,  dnd  w e ' d  w o r k  a l l  d a y  

l o n g .  T h e r e  was a member o f  t h e  s t a f f  i n  t h e  G e n e r a l  

C o u n s e l  ' s  o f f i c e  who was i n s p i r e d  t o  w r i t e  p o e t r y  a b o u t  

my r u n n i n g  down t h e r e  e v e r y  m o r n i n g .  I remember t h e  

f i r s t  t w o  l i n e s  he w r o t e ,  " T h e r e  goes ~ r t h u r  i n  a h u r r y ,  

w i t h  h i s  p e n i c i l l i n  w o r r y . "  A t  any  r a t e ,  i t  was a 

s i n g u l a r  p r i v i l e g e  t o  h a v e  s p e n t  a f e w  m o n t h s  i n  c l o s e  

c o n t a c t  w i t h  C h a r l e s  C r a w f o r d ,  who h a d  a f i n e  command o f  

t h e  E n g l i s h  l a n g u a g e  and a  d e d i c a t i o n  t o  t h e  consbmer ,  . 

w h i c h  r u b b e d  o f f  on  a l l  who came i n  c o n t a c t  w i t h  h im .  

E a r l y  i n  o u r  a s s o c i a t i o n ,  he  c a l l e d  my a t t e n t i o n  t o  t h e  



Supreme C o u r t  d e c i s i o n  i n  t h e  A n t i k a m n i a  C h e m i c a l  Company 

c a s e  	i n  w h i c h  t h e  C o u r t  had t h i s  s e n t e n c e ,  "The  p u r p o s e  

o f  t h e  l a w  i s  t h e  e v e r - i n s i s t e n t  c o n s i d e r a t i o n  i n  i t s  i n -

t e r p r e t a t i o n . "  And he  f e l t  t h a t  t h o s e  o f  us who w e r e  en-

t r u s t e d  w i t h  t h e  e x e c u t i o n  o f  t h e  l a w  s h o u l d  b e a r  t h a t  

s e n t e n c e  i n  m i n d  a t  e v e r y  t u r n .  

One i d i o s y n c r a c y  o f  Mr.. C r a w f o r d ' s  was t h a t  he  l i k e d  t o  

w r i t e  h i s  r e g u l a t i o n s  u s i n g  o n l y  p e n c i l s .  T h i s  r e ~ q u i r e d  

h i s  s e c r e t a r y ,  I b e l i e v e  i t  was M i s s  K o e g l e r ,  t o  s iha rpen  

many p e n c i l s  e v e r y  m o r n i n g  and p u t  t h e m  i n  some k i n d  o f  a 

h o l d e r .  He w o u l d  t a k e  a p e n c i l  and  b e g i n  w r i t i n g  t h e  

r e g u l a t i o n s  t h a t  we w o r k e d  o u t  b e t w e e n  us and t h e n ,  when 

t h e  p e n c i l  no  l o n g e r  had t h e  s h a r p n e s s . t h a t  he  d e s i r e d ,  

h e  w o u l d  s i m p l y  t h r o w  i t  on t h e  f l o o r ,  t h e r e b y  p e r h a p s  

v e n t i n g  some o f  h i s  f r u s t r a t i o n s .  We had many l a u g h s  

a b o u t  t h a t .  I n e v e r  c o u l d  a c q u i r e  t h a t  h a b i t  m y s e l f ,  n o t  

h a v i n g  r e a c h e d  h i s  s t a t u r e .  

F L :  	 What k i n d  o f  a man was M r .  C r a w f o r d ?  

AD: 	 He was a m i x t u r e  o f  an  i d e a l i s t  and a p r a g m a t i s t .  T h e r e  

w e r e  some p r o v i s i o n s  i n  t h e  A c t  o f  1 9 3 8  w h i c h  he had 

h e l p e d  t o  a u t h o r ,  o f  w h i c h  I was c r i t i c a l .  When I v o i c e d  

my c o n c e r n  a b o u t  t h e  l a n g u a g e  i n  t h o s e  p r o v i s i o n s ,  he who 

h a d  gone t h r o u g h  t h e  C o n g r e s s i o n a l  g a u n t l e t  t o l d  me he  



w a n t e d  more ,  b u t  he  c o u l d n ' t  g e t  i t .  H i s  a t t i t u d e  was, 

i f  he  c o u l d n ' t  g e t  t h e  w h o l e  l o a f ,  he w o u l d  t a k e  h a l f  a 

l o a f .  He was a man who had g r e a t  p e r s o n a l  t r a g e d y  i n  h i s  

l i f e ,  b u t  he  d i d  n o t  l e t  t h a t  i n t e r f e r e  w i t h  h i s  consum-

i n g  p a s s i o n  f o r  a c h i e v i n g  t h e  g o a l s  o f  t h e  Food and D r u g  

Law. 

S e v e r a l  y e a r s r  l a t e r ,  when M r .  ~ r a w f o ' r d  announced ,  a f t e r  

h e  had been Commiss ion-er  f o r  a w h i l e ,  t h a t  he was g o i n g  

t o  r e t i r e ,  I was d e v a s t a t e d  b y  t h a t  announcement  b e c a u s e  

h e  l o o k e d  s t u r d y  and  seemed t o  b e  i n  good h e a l t h .  He 

t r i e d  t o  c o n s o l e  me b y  s a y i n g  t h a t  t h e  p l a c e  w o u l d  n o t  

f a l l  a p a r t  on  h i s  l e a v i n g ,  t h a t  he f e l t  t h a t  t h e r e  were  

many good p e o p l e  r e a d y  t o  c a r r y  on, and he s a i d ,  i f  t h e r e  

w e r e  n o t  good p e o p l e  o f  t h a t  k i n d ,  t h e n  he had been  a 

f a i l u r e .  He was, o f  c o u r s e ,  r i g h t ,  and t h e r e  w e r e  many 

g o o d  p e o p l e  t o  c a r r y  on. 

A f t e r  h i s  r e t i r e m e n t ,  he  moved t o  one o f  t h e  s u b u r b s  o f  

San F r a n c i s c o  w h e r e  he  b u i l t  a home f o r  h i m s e l f  and  h i s  

w i f e .  U n f o r t u n a t e l y ,  a f t e r  a f e w  y e a r s ,  h e ' d e v e l o p e d  

l e u k e m i a .  D r .  R a l p h  W e i l e r s t e i n  a n d  I w e n t  o u t  t o  see 

h im .  R a l p h  o f t e n  was h i s  a t t e n d i n g  p h y s i c i a n .  I w o u l d  

see h i m  w h e n e v e r  I was i n  t h e  a r e a .  We saw h i m  d e t e r i -  

o r a t e .  I w r o t e  h i s  w i l l .  I t  was a g r e a t  t r a g e d y  t o  me. 

t o  see t h i s  man, who h a d  been  l i k e  t h e  Rock o f  G i b r a l t e r  



s o  many y e a r s ,  j u s t  f a d e  away i n  f r o n t  o f  o u r  eyes .  

F L :  	 D u r i n g  t h o s e  many y e a r s  t h a t  y o u  w e r e  i n v o l v e d  i n  t h e  

t r i a l  o f  Food a n d  D r u g  c a s e s  t h e r e  m u s t  h a v e  been some 

i n t e r e s t i n g  t h i n g s  happen ,  c o u l d  y o u  t e l l  us a b o u t  some 

'o f  t hem? 

A D :  	 Yes. The f i f s t  c a s e  t h a t  comes t o  m i n d  i s  one t h a t  t r a n -

s p i r e d ,  I w o u l d  s a y ,  i'n t h e  e a r l y  ' 5 0 ' s .  We had a s e i -

z u r e  a c t i o n  o f  o z o n e  g e n e r a t o r s  i n  New M e x i c o .  Thme U . S .  

A t t o r n e y , . w h o  d i d  n o t  f u l l y  u n d e r s t a n d  t h e  f a c e t s  o f  t h a t  

p a r t i c u l a r  c a s e ,  was n e v e r t h e l e s s  v e r y  c o o p e r a t i v e  and 

a n x i o u s  t o  h e l p  us.  The c a s e  was s e t  f o r  t r i a l ,  l e t  us 

s a y ,  on a Monday.  D r .  W e i l e r s t e i n  and.  I came t o  

A l b u q u e r q u e  t h e  p r e c e d i n g  Wednesday o r  T h u r s d a y .  I n  my 

j u d g m e n t ,  t h e  c a s e  was r i p e  f o r  summary j u d g m e n t ,  I t  i n -

v o l v e d  a 5 0 2 ( f ) ( l )  v i o l a t i o n  i n  w h i c h  we c h a r g e d  t h a t  t h e  

l a b e l i n g  o f  t h e  d e v i c e  f a i l e d  t o  b e a r  a d e q u a t e  d i r e c t i o n s  

f o r  use  s i n c e  i t  d i d  n o t  s t a t e  a l l  o f  t h e  c o n d i t i o n s  f o r  

w h i c h  t h e  d e v i c e  had been  p r o m o t e d  t o  t h e  p u b l i c  t h r o u g h  

means o t h e r  t h a n . t h e  l a b e l i n g .  

A t  my u r g i n g ,  t h e  U.S.  A t t o r n e y  f i l e d  a M o t i o n  f o r  Sum-

m a r y  J u d g m e n t ,  s i n c e  t h e  a d m i s s i o n s  and  t h e  o t h e r  f a c t s  

e l i c i t e d  d u r i n g  t h e  d i s c o v e r y  s t a g e  o f  t h e  l i t i g a t i o n  -

w e r e  enough  t o  s u p p o r t  o u r  M o t i o n  f o r  Summary Judgmen t .  

I t  was t h e  p r a c t i c e  o f  t h e  j u d g e  who was t o  t r y  t h e  c a s e  



I 

t o  s e t  a s i d e  e v e r y  F r i d a y  f o r  t h e  h e a r i n g  o f  m o t i o n s .  

The a g r e e m e n t  t h a t  I h a d  w i t h  t h e  U.S. A t t o r n e y  was t h a t  

wou' ld  a r g u e  t h e  M o t i o n  f o r  Summary J u d g m e n t .  

We g o t  i n t o  c o u r t  t h a t  F r i d a y  m o r n i n g ,  and t h e r e  were  

. a b o u t  1 0  o r  1 2  c a s e s  ahead  o f  o u r s .  I t  l o o k e d  as t h o u g h  

' i t  w o u l d  be some t i m e  b e f o r e  t h e  j.udge w o u l d  r e a c h  o u r  

c a s e .  The U-S. A t t o r n e y  t h e n  w h i s p e r e d  i n  my e a r  t h a t  h e  

h a d  had a c a l l  o f  n a t u r e ,  and  t h a t  he w o u l d  l e a v e  t h e  

room, b u t  w o u l d  be  b a c k  as soon  as he c o u l d .  I became 

a p p r e h e n s i v e  b e c a u s e ,  b y  t h a t  t i m e  I h a d  l e a r n e d  t h a t  a  

g r e a t  many c a s e s  c a n  be r e s o l v e d  i n  a  v e r y  s h o r t  t i m e  

. d u r i n g  M o t i o n  Day,  s i n c e  t h e  p a r t i e s ,  p r i o r  t o  c o m i n g  t o  

c o u r t  t h a t  day ,  had been  t r y i n g  t o  r e s o l v e  t h e i r  c a s e s .  

U n f  o  r t u n a t e l y ,  t h a t  was t h e  s i t u a t i o n  t h a t  day .  One, 

two ,  t h r e e  q u i c k l y  a l l  t h e  c a s e s  v a n i s h e d  b e f o r e  o u r s .  

T h i s  one  r e q u i r e d  a d d i t i o n a l  t i m e .  T h a t  one had a g r e e d  

t o  w i t h d r a w  t h e  c a s e .  The  o t h e r  one  had s t i p u l a t e d  t o  a 

d i s p o s i t i o n .  T h e r e  was no c a s e  l e f t  b e f o r e  o u r s ,  and i n  

no t i m e  a t  a l l  o u r  c a s e  was c a l l e d .  

The j u d g e  r a n  a t i g h t  s h i p ,  and I had n o t  been  a d m i t t e d  

t o  p r a c t i c e  i n  New M e x i c o ,  w h i c h  meant  t h a t  I c o u l d  n o t  

p r e s e n t  a r g u m e n t .  The  U.S. A t t o r n e y  was g o i n g  t o  move my 

s p e c i a l  a d m i s s i o n  t h a t  m o r n i n g ,  b u t  he w a s n ' t  t h e r e .  So, 

when o u r  c a s e  was c a l l e d ,  and t h e  j u d g e  l o o k e d  a r o u n d  f o r  

t h e  U.S. A t t o r n e y ,  w i t h  some t r e p i d a t i o n  I a r o s e  t o  t e l l  



h i m  t h a t  t h e  U.S. A t t o r n e y  had been  c a l l e d  o u t  o f  t h e  

c o u r t r o o m ,  b u t  w o u l d  be  back  v e r y  s h o r t l y .  The j u d g e ,  

who had many o t h e r  c a s e s  a f t e r  o u r s ,  d e c i d e d  t h a t  he  

w o u l d  s i m p l y  p a s s  o v e r  t h e  M o t i  on and  t a k e  i t  up Monday 

m o r n i n g  j u s t  b e f o r e  t r i a l .  My h e a r t  was h e a v y  t h e n  b e -

c a u s e  I knew wha t  was e n t a i l e d .  When t h e  U.S.  A t t o r n e y  

r e t u r n e d ,  i t  was t o o  l a t e ,  and he d i d  n o t  wan t  t o  ask  t h e  

C o u r t  t o  t a k e  i t  up a g a i n  t h a t  m o r n i n g .  

We had p r e v i o u s l y  a r r a n g e d  t h a t  o u r  w i t n e s s e s  be a l e r t e d  

and  r e a d y  t o  come t o  A l b u q u e r q u e  i f  t h e  c a s e  w a s  g o i n g  t o  

go t o  t r i a l .  We t h e n  s e t  i n  m o t i o n  t h e  f o r c e s  t h a t  w o u l d  

b r i n g  a l l  t h e s e  w i t n e s s e s - - t h e r e  w e r e  m a n y - - t o  A l b u q u e r -

que t h a t  weekend,  where  we c o u l d  meet  w i t h  them,  go o v e r  

t h e i r  t e s t i m o n y  and be p r e p a r e d  t o  go t o  t r i a l  on Monday. 

We e s t i m a t e d  somewhere b e t w e e n  $5,000 and  $10 ,000  was 

s p e n t  t h a t  weekend f o r  t r a n s p o r t a t i o n ,  p e r  d iem,  and 

o t h e r  e x p e n s e s .  

The f o l l o w i n g  Monday,  when t h e  c a s e  came up f o r  t r i a l ,  

t h e  j u d g e  a n n o u n c e d  t h a t  t h e r e  was a  m o t i o n  p e n d i n g  t h a t  

he  w o u l d  h e a r .  By t h a t  t i m e  I had been s p e c i a l l y  a d m i t -

t e d  and I a r g u e d  t h e  m o t i o n .  Lo  and  b e h o l d ,  t h e  j u d g e  

a g r e e d  t h a t  t h e  c a s e  was r i p e  f o r  Summary Judgmen t  and  

g r a n t e d  a Summary J u d g m e n t .  So b r i n g i n g  a l l  t h e s e  w i t -

n e s s e s  was a c o m p l e t e  w a s t e  o f  t i m e .  My o n l y  comment i s  

t h a t  t h e  u n t i m e l y  p e r i s t a l t i c  a c t i o n  e x p e r i e n c e d  b y  t h e  

U.S. A t t o r n e y  was a v e r y  e x p e n s i v e  one.  



One o t h e r  e v e n t  t r a n s p i r e d .  The d e f e n s e  h a d  i t s  w i t -  

n e s s e s ,  m o s t l y  s a t i s f i e d  u s e r s ,  r e a d y  t o  s t a n d  up and 

e x t o l 1  t h e  v i r t u e s  o f  t h i s  d e v i c e .  They w e r e  p r e p a r e d  

and  e a g e r  t o  g i v e  t e s t i m o n y  t o  t h a t  e f f e c t ,  and t h e y  were  

s h a t t e r e d  b y  t h e  f a c t  t h a t  t h e  c a s e  was o v e r  b e f o r e  t h e y  

c o u l d  s a y  a word .  They  d i d n ' t  u n d e r s t a n d  t h e  Summary 

Judgmen t  p r o c - e d u r e .  O"e woman a p p r o a c h e d  me, and  she h a d  

a p r e t t y  good  s i z e d  handbag ,  w h i c h  she p r o c e e d e d  t o  s w i n g  

a t  me, b e c a u s e  I was t h e  s a t a n  o f  t h e  day .  I t r i e d  t o  

c a l m  h e r  down and e x p l a i n e d  t h a t  i t  was a c o u r t  

p r o c e d u r e ,  b u t  I d o n ' t  t h i n k  she u n d e r s t o o d .  I n e v e r  

b r o u g h t  a n y  a c t i o n  a g a i n s t  h e r  f o r  a s s a u l t  and b a t t e r y .  

A n o t h e r  c a s e  t h a t  I remember  w e l l  i n v o l v e d  t h e  G o l d e n  

G r a i n  M a c a r o n i  Company. I t  w e n t  t o  t r i a l  i n  S e a t t l e .  

H a r r y  S a g e r ,  who was one  o f  o u r  b e s t '  A s s i s t a n t  U.S.  

A t t o r n e y s ,  t r i e d  t h e  c a s e  f o r  t h e  g o v e r n m e n t .  D u r i n g  a 

p e r i o d  b e f o r e  t r i a l - - a  week o r  t w o  b e f o r e  t r i a l - - t h e  d e -

f e n s e  a t t o r n e y  a s k e d  f o r  a p o r t i o n  o f  e a c h  o f  t h e  o f f i -

c i a l  s a m p l e s .  T h e r e  w e r e  5 c o u n t s ,  b a s e d  upon  5 s e p a r a t e  

s a m p l e s .  Each  s a m p l e  c o n t a i n e d  m a c a r o n i  w h i c h  had been  

i n s e c t  i n f e s t e d ,  m o s t l y  b y  m o t h s .  I n  r e s p o n s e  t o t h e  

r e q u e s t  f o r  a p o r t i o n  o f  t h e  o f f i c i a l  s a m p l e s ,  we p r o -

c e e d e d  t o  open  up t h e  r e s e r v e  s a m p l e s  i n  t h e  p o s s e s s i o n  

o f  t h e  l a b o r a t o r y  i n  t h e  S e a t t l e  D i s t r i c t .  F o u r  o f  t h e  



s a m p l e s  w e r e  i n  good  c o n d i t i o n ,  and a p o r t i o n  was s e t  

a s i d e  f r o m  e a c h  o f  t h o s e  f o u r  s a m p l e s .  The f i f t h ,  how-

e v e r , ' h a d  n o t  been  f u m i g a t e d  s u f f i c i e n t l y  t o  p r e s e r v e  t h e  

samp le .  The r e s u l t  was j u s t  a mess o f  m a t e r i a l  t h a t  was 

n o t  i d e n t i f i a b l e .  We t h e r e f o r e  w e r e  u n a b l e  t o  f u r n i s h  a 

p o r t i o n  o f  t h e  f i f t h  s a m p l e .  

The d e f e n s e  a , t t o r n e y  t h e r e u p o n  f i l e d '  a  M o t i o n  t o  D i s m i s s  

C o u n t  5 b e c a u s e ,  u n d e r -  t h e  s t a t u t e  and t h e  c o u r t  d e c i -

s i o n s  w h i c h  h a d  i n t e r p r e t e d  t h e  s t a t u t e ,  t h e  c o u n t  was 

s u b j e c t  t o  b e i n g  d i s m i s s e d  f o r  o u r  f a i l u r e  t o  f u r n i s h  a 

p o r t i o n  o f  t h e  o f f i c i a l  s a m p l e ,  u n l e s s  i t  f e l l  w i t h i n  

-some e x c e p t i o n .  I n  my j u d g m e n t ,  i t  was h i g h l y  q u e s t i o n -  

a b l e  t h a t  o u r  f a i l u r e  t o  f u r n i s h  t h i s  s a m p l e  f e l l  w i t h i n  

a n y  e x c e p t i o n ,  a l t h o u g h  i t  was a r g u a b l e .  The A s s i s t a n t  

U.S. A t t o r n e y ,  H a r r y  S a g e r ,  f e l t  v e r y  s t r o n g l y  t h a t  we 

s h o u l d  p r o c e e d  t o  t r i a l  on  a l l  5 c o u n t s  and t h a t  we 

s h o u l d  a r g u e  t h a t  i t  was n o t  i n c u m b e n t  upon t h e  g o v e r n -

m e n t  t o  do a n y  more  t h a n  i t  had done  t o  p r e s e r v e  t h a t  

s a m p l e ,  and  t h a t  f a i l u r e  t o  p r e s e r v e  i t  s h o u l d  n o t  

r e q u i r e  d i s m i s s a l  o f  t h e  c o u n t .  I f e l t  t h a t  we had 4 

good c o u n t s ,  and why muddy i t  up w i t h  a f i f t h  q u e s t i o n -

a b l e  one. B u t  H a r r y  was a l l  f o r  a r g u i n g  a g a i n s t  t h e  

M o t i o n  t o  D i s m i s s  t h a t  c o u n t ,  and  s o  I t h o u g h t ,  i f  he  

w a n t s  t o  a r g u e  i t ,  f i n e .  B u t  he  t u r n e d  t o  me and ' sa id , .  

" I  want  y o u  t o  a r g u e  t h a t , "  w h i c h  I p r o c e e d e d  t o  do  

b e c a u s e  i t  was a r g u a b l e ,  b u t  I was g r e a t l y  r e l i e v e d  when 



t h e  j u d g e  r u l e d  a g a i n s t  us on  t h a t  p o i n t .  The c a s e  

t h e r e a f t e r  was t r i e d  on t h e  r e m a i n i n g  c o u n t s .  T h e - d e f e n -

d a n t s  w e r e  c o n v i c t e d  and  t h e  c o n v i c t i o n  was a f f i r m e d  on 

a p p e a l .  

T h e r e  was a n o t h e r  e p i s o d e  i n  t h e  c o u r s e  o f  t h a t  t r i a l  

t h a t  s h e d  some l i g h t  on t h e  way j u d g e s  may v i e w  e v i d e n c e .  

The j u d g e  i n  t h e  c a s e  was an a b l e  j u d g e .  I remember h e  

a l w a y s  r u l e d  q u i c k l y .  Whenever a  m a t t e r  came up,  a mo-

t i o n  o f  any  k i n d ,  he  w o u l d  r u l e  v e r y  q u i c k l y .  H i s  o b s e r -

v a t i o n  was, " T h e  C o u r t  may be  i n  e r r o r ,  b u t  i t  i s  n e v e r  

i n  d o u b t . "  A f t e r  we had p r e s e n t e d  some d e v a s t a t i n g  e v i -

d e n c e  t o  show t h e  i n s a n i t a r y  c o n d i t i o n s  u n d e r  w h i c h  t h e  

m a c a r o n i  i n  q u e s t i o n  had been p r o d u c e d ,  t h o s e  c o n d i t i o n s  

c o n s i s t i n g  o f  m o t h s  and  c o c o o n s  a l l  o v e r  t h e  p l a c e - - o n  

t h e  w a l l s ,  on  t h e  c e i l i n g ,  t h e y  w e r e  a l l  o v e r - - t h e  

d e f e n s e  a t t o r n e y  f i l e d  a m o t i o n  a s k i n g  t h e  C o u r t  t o  v i e w  

t h e  p r e m i s e s  as  t h e y  now e x i s t e d .  We o b j e c t e d  t o  g r a n t -

i n g  t h a t  m o t i o n  b e c a u s e  o u r  p o s i t i o n  was t h a t  f i r s t  we 

knew t h a t  t h e  p r e m i s e s ,  no  d o u b t ,  had been  c l e a n e d  up. 

S e c o n d l y ,  i t  w a s . c l e a r  t h a t  t h e  c u r r e n t  c o n d i t i o n  w o u l d  

n o t  r e f l e c t  t h e  c o n d i t i o n s  w h i c h  t h e  i n s p e c t o r s  h a d  

o b s e r v e d  when t h e  m a c a r o n i  i n  q u e s t i o n  had been  p r o d u c e d  

a  y e a r  o r  t w o  b e f o r e  t h a t .  N e v e r t h e l e s s ,  t h e  J u d g e  

o r d e r e d  t h a t  t h e r e  be  a v i e w  o f  t h e  p r e m i s e s .  The Judge ,  

a c c o m p a n i e d  b y  t h e  c o u r t  e n t o u r a g e  and t h e  a t t o r n e y s  f o r  

b o t h  s i d e s  t h e n  p r o c e e d e d  t o  t h e  p l a n t  o f  t h e  G o l d e n  



G r a i n  Company  w h e r e ,  o f  c o u r s e ,  a s  a n t i c i p a t e d ,  t h ' e  p l a c e  

l o o k e d  s p o t l e s s .  I was  c o n c e r n e d  t h a t  t h e  J u d g e  m i g h t  

d i s m i s s  t h e  c a s e  b e c a u s e  i t  l o o k e d  s o  g o o d ,  e v e n  

t h o u g h  t h a t  f a c t  was  n o t  r e l e v a n t  t o  t h e  i s s u e s  i n  a 

c r i m i n a l  a c t i o n .  I f  t h e  c a s e  w e r e  d i s m i s s e d  a t  t h a t  

, p o i n t ,  t h e  g o v e r n m e n t  c o u l d  n o t  a p p e a l .  T h e  C o u r t  l o o k e d  

o v e r  	t h e  p r e m i s e s  a n d  s a i d  n o t h i n g  a t  ' t h e  t i m e .  We a l l  

came 	 b a c k  t o  t h e  J u d g e ' s  c h a m b e r s ,  a'nd t h e r e  t h e  C o u r t  

e x p r e s s e d  g r e a t  i n d i g n a t i o n  o v e r  w h a t  h e  h a d  s e e n .  I 

r e m e m b e r  a s t a t e m e n t  t h a t  h e  made ,  " D i d  y o u  s e e  t h a t  f l y  

o n  t h e  p r e m i s e s ? "  A f t e r  h e  m a d e  t h a t  s t a t e m e n t ,  we 

p r o c e e d e d  w i t h  t h e  t r i a l ,  a n d  won  t h e  c a s e .  A r a t h e r  

s t i f f  s e n t e n c e  was i m p o s e d  w h i c h '  was a f f i r m e d  o n  a p p e a l .  

So t h e  J u d g e  a p p a r e n t l y  d e n i e d  t h e  M o t i o n  t o  D i s m i s s  

p r o p e r l y ,  b u t  f o r  t h e  w r o n g  r e a s o n .  I t  d i d n ' t  seem t o  me 

t h a t  	o n e  f l y  o n  t h e  p r e m i s e s ,  a n d  i t  was  a l a r g e  p l a n t ,  

w o u l d  n d i c a t e  t h a t  t h e r e  w e r e  g r o s s l y  u n s a n i t a r y  

c o n d i t  o n s  a t  t h i s  t i m e  w h i c h  w o u l d  w a r r a n t  c r i m i n a l  

a c t  i o n  On t h e  o t h e r  h a n d ,  i t  was  i r r e l e v a n t ,  i n  v i e w  o f  

t h e  e v  d e n c e ,  t h a t  s h o w e d  g r o s s  i n s a n i t a t i o n  a t  t h e  

p e r t i n e n t  t i m e .  

F L :  	 Y o u ' v e  m e n t i o n e d  some f o o d  c a s e s .  Were  t h e r e  some d r u g '  

o r  d e v i c e  c a s e s  t h a t  w e r e  o f  p a r t i c u l a r  i n t e r e s t ?  

AD : 	 Y e s ,  I ' d  l i k e  t o  s a y  a f e w  w o r d s  a b o u t  t h e  R e l a x a c i s o r  

c a s e .  I c o u l d  s a y  m a n y  t h o u s a n d s  o f  w o r d s  a b o u t  t h i s  



c a s e ,  b u t  I'll j u s t  s e l e c t  a f e w  e p i s o d e s  a t  t h i s  t i m e .  

The f i n d i n g s  and  c o n c l u s i o n s  o f  t h e  D i s t r i c t  Judge  . i n  t h e  

Re1 a x a c i  s o r  c a s e  a r e  r e p o r t e d  i n  t h e  F e d e r a l  S u p p l e m e n t ,  

s o  I w o n ' t  a t t e m p t  t o  r e s t a t e  t h e m  now. I t  i n v o l v e d  a  

d e v i c e  w h i c h ,  i n  e f f e c t ,  p u t  e l e c t r i c i t y  i n t o  t h e  b o d y .  

I t  was a p u l s e d  m u s c l e  s t i m u l a t o r - - e l e c t r i c a l  m u s c l e  

s t i m u l a t o r .  The g o v e r n m e n t ' s  p r i n c i p a l  t h e o r y  was t h a t  a 

p r o d u c t  o f  t h i s  k i n d  c o u l d  c a u s e  g r e a t  harm t o  a p e r s o n  

b y  a g g r a v a t i n g  p r e - e x i 3 t i n g  c o n d i t i o n s .  A s e c o n d a r y  

t h e o r y  was t h a t  t h e  l a b e l i n g  was f a l s e  and m i s l e a d i n g  i n  

t h a t  i t  r e p r e s e n t e d  t h a t  t h e  u s e  o f  t h e  p r o d u c t  w o u l d  

c a u s e  g i r t h  r e d u c t i o n ,  and t h a t  t h e  p r o d u c t  was a l s o  a 

good  e x e r c i s e r .  The i m p r e s s i o n  was c r e a t e d  b y  e x t e n s i v e  

p r o m o t i o n a l  m a t e r i a l  t h a t  t h e  p r o d u c t  w o u l d  h e l p  t o  

r e a l i z e  t h e  A m e r i c a n  dream:  You c o u l d  s i t  on  an e a s y  

c h a i r ,  l o o k  a t  t e l e v i s i o n ,  e a t  c h o c o l a t e s ,  y e t  l o s e  g i r t h  

and  do y o u r  e x e r c i s e s ,  b e c a u s e  t h e  m a c h i n e  w o u l d  do  i t  

f o r  y o u .  

The c a s e  was t r i e d  b y  J u d g e  G r a y  o v e r  a f i v e  mon th  p e r -

i o d .  S i n c e  i t  was an i n j u n c t i o n  s u i t  w i t h o u t  a j u r y ,  t h e  

Judge  t r i e d  t o  w o r k  i t  o u t  so t h a t  he w o u l d  n o t  d e v o t e  

f u l l  t i m e  t o  t h i s  c a s e ,  b u t  a s s i g n  a f e w  d a y s  a t  a t i m e  

t o  us. He w o u l d  g i v e  u s  n o t i c e  i n  a d v a n c e  t h a t  he w o u l d  

b e  t r y i n g  t h e  c a s e  n e x t  Tuesday ,  Wednesday, o r  a l l  o f  t h e  

f o l l o w i n g  week, s o m e t h i n g  o f  t h a t  k i n d ,  b e c a u s e  he d i d  

n o t  wan t  t o  p e r m i t  t h e  r e s t  o f  h i s  c a l e n d a r  t o  p i l e  up  



on h im.  A t  one p o i n t  h e  t o l d  u s - - i t  was, l e t  us say ,  a 

Wednesday a f t e r n o o n ,  we w e r e  i n  t h e  m i d d l e  o f  p r e s e n t i n g  

o u r  e v i d e n c e - - h e  t o l d  u s  we were  n o t  g o i n g  t o  h a v e  any  

.more t r i a l  t h a t  week, T h u r s d a y  o r  F r i d a y ,  b u t  t h a t  he 

w o u l d  g i v e  us a l l  o f  t h e  f o l l o w i n g  week. The g o v e r n m e n t  

' had  many w i t n e s s e s  t o  c a l l ,  among t h e m  a number  o f  u s e r s  

who had been i n j u r e d .  

C o n s e q u e n t l y ,  when t h e  J u d g e  t o l d  u s  t h a t  we were  g o i n g  

t o  h a v e  a f u l l  week o f  t r i a l  t h e  f o l l o w i n g  week,  we 

p r o m p t l y , n o t i f i e d  a b o u t  3 5  o r  4 0  u s e r s  o f  t h e  d e v i c e  t o  

come t o  L o s  A n g e l e s  p r e p a r e d  t o  t e s t i f y  a b o u t  t h e i r  

e x p e r i e n c e  w i t h  t h e  m a c h i n e .  The u s e r  t e s t i m o n y  s u b s e -  

q u e n t l y  was t o  b e  c o r r o b o r a t e d  b y  t h e  . p h y s i c i a n s  who h a d  

a t t e n d e d  t h e  u s e r s  s u b s e q u e n t  t o  t h e i r  i n j u r i e s  s u s t a i n e d  

b y  r e a s o n  o f  t h e i r  u s e  o f  t h e  R e l a x a c i s o r .  We h a d  

w o r k e d  o u t  t h e s e  a r r a n g e m e n t s  i n  a d v a n c e ,  s u b j e c t  t o  

b e i n g  t r i g g e r e d  w h e n e v e r  t h e  C o u r t  was w i l l i n g  t o  g i v e  u s  

a w h o l e  week. E v e r y t h i n g  wen t  we1 1  t h o u g h t h e r e  w e r e  

many p r o b l e m s  c o n n e c t e d  w i t h  g e t t i n g  a l l  t h e s e  w i t n e s s e s  

a t  t h e  same t ime, ,  o r  e v e n  a t  a l l .  I n  one i n s t a n c e  t h e r e  

was a y o u n g  b r i d e  who h a d  j u s t  been m a r r i e d ,  a n d  h e r  h u s -

b a n d  was a f r a i d  o f  t h e  w o l v e s  i n  t h e  b i g  c i t y ,  s o  he  

d i d n ' t  w a n t  h e r  t o  go a l o n e ,  o r  a t  a l l .  I n  o t h e r  i n s t a n -

c e s  t h e  e m p l o y e r s  d i d n ' t  wan t  t o  s p a r e  t h e i r  e m p l o y e e s .  

I n  some i n s t a n c e s ,  t h e r e  was a h u s b a n d  who had t o  be  

a c c o m p a n i e d  b y  h i s  w i f e ,  o r  v i c e  v e r s a .  T h e r e  w e r e  



l i t t l e  c h i l d r e n  t o  be t a k e n  c a r e  o f  w h i l e  t h e  m o t h e r  came 

t o  C a l i f o r n i a .  T h e r e  were  many p r o b l e m s ,  b u t  we h a d  

r e s o l i e d  t h e m  a l l  w i t h i n  a  v e r y  s h o r t  t i m e  b e c a u s e  we had 

done  a  g r e a t  d e a l  o f  w o r k  on  i t  b e f o r e  t h a t  t i m e .  A l l  

t h e  w i t n e s s e s  were  on  t h e i r  way o r  a b o u t  t o  be on t h e i r  

way b y  F r i d a y  a f t e r n o o n ,  when a c a l l  came t o  me f r o m  t h e  

' c l e r k  o f  J u d g e  Gray .  The C l e r k  s a j d  he  had t r i e d  t o  

r e a c h  Don F a r e e d ,  t h e  A s s i s t a n t  U.S.  A t t o r n e y  who was 

t r y i n g  o u r  c a s e ,  b u t  M- r .  F a r e e d  was n o t  a v a i l a b l e .  The 

J u d g e  w a n t e d  t o  l e t  me know t h a t  he  was s o r r y  he c o u l d  

n o t  g i v e  us t h e  f o l l o w i n g  week w h i c h  he had p l a n n e d  t o  

g i v e  u s ,  b e c a u s e  he h a d  t o  a c c o m o d a t e  a l a w y e r  who had 

come f r o m  New Y o r k  t o  t r y  some o t h e r  l i t i g a t i o n  b e f o r e  

h im.  The  l a w y e r  had b e e n  i n  c o u r t  t h a t  F r i d a y  and t h e  

J u d g e  w a n t e d  t o  f i n i s h  up t h a t  c a s e  b e f o r e  r e s u m i n g  

o u r s .  A f t e r  I r e c o v e r e d  my speech ,  I t o l d  t h e  C l e r k  t h a t  

t h i s  was a d e v a s t a t i n g  b i t  o f  news fie had b r o u g h t  me, and 

I a s k e d  t o  speak  t o  t h e  Judge.  The J u d g e  g o t  on t h e  

p h o n e .  I e x p l a i n e d  t o  h i m  t h a t  we had a l l  t h e s e  w i t n e s -

s e s  c o m i n g  i n .  I t  c o s t  a l o t  o f  money. T h a t  t h e r e  w e r e  

a b o u t  30  o r  40  w i t n e s s e s .  We were  g o i n g  t o  meet  w i t h  

t h e m  t h a t  weekend.  I t  w o u l d  be  a b l o w  t o  o u r  c a s e  and  a 

g r e a t  e x p e n s e  t o  t h e  t a x p a y e r  i f  we c o u l d  n o t  have  t h e  

f o l l o w i n g  week and w e r e  c o m p e l l e d  t o  r e s c h e d u l e  t h o s e  

w i t n e s s e s .  The J u d g e  was v e r y  g r a c i o u s ,  s a y i n g  th.at he. 

d i d  w a n t  t o  accommodate  t h e  New Y o r k  a t t o r n e y ,  b u t  t h a t  

was o n l y  one p e r s o n ,  and  s i n c e  we had so many and i t  



w o u l d  be  s o  e x p e n s i v e ,  he  d e c i d e d  t o  l e t  u s  h a v e  t h a t  

week as  o r i g i n a l l y  p l a n n e d .  I b r e a t h e d  a s i g h  o f  r e l i e f ,  

b u t  I' t h i n k  my h a i r  t u r n e d .  g u i  t e  g r a y  i n  t h a t  h o u r .  

One s o u r c e  o f  l e a d s  i n  t h e  Re1 a x a c i s o r  c a s e  was t h e  Good 

. H o u s e k e e p i n g  M a g a z i n e  f i l e .  Good H o u s e k e e p i n g  M a g a z i n e  

h a d  g i v e n  i t s  S e a l  o f  A p p r o v a l  t o .  t h e  R e l a x a c i s o r  d e v i c e .  

As a r e s u l t ,  o v e r  a p e ~ r i o d  o f  a y e a r  o r  15  m o n t h s ,  i t  h a d  

r e c e i v e d  t h o u s a n d s  o f - c o m p l a i n t s .  I t  was t h e  p r a c t i c e  o f  

Good H o u s e k e e p i n g  t o  d e s t r o y  t h e i r  f i l e s  a f t e r  a c e r t a i n  

p e r i o d  o f  t i m e .  By t h e  t i m e  we g o t  t o  Good H o u s e k e e p i n g ,  

t h e y  had d e s t r o y e d  a b o u t  h a l f  t h e i r  f i l e s  o n  t h i s  d e v i c e .  

B u t ,  n e v e r t h e l e s s ,  t h e r e  w e r e  a b o u t  800  c o m p l a i n t s  t h a t  

t h e y  had n o t  y e t  d e s t r o y e d .  We o b t a i n e d  X e r o x  c o p i e s  o f  

a l l  t h e  l e t t e r s  o f  c o m p l a i n t  and  had i n v e s t i g a t o r s  a l l  

o v e r  t h e  c o u n t r y  c h e c k  them o u t .  We d i d n ' t  j u s t  t e l l  

t h e m  t o  c h e c k  o u t  a l l  t h e  complaint*^; we r e a d  t h e  com-

p l a i n t s ;  we s i f t e d  t h e m ;  we h a d  a c o l o r  s y s t e m  on o u r  

f o l d e r s - - r e d ,  y e l l o w  and g r e e n .  Red mean t -  we w e r e  n o t  

r e a d y ,  a t  t h a t  p o i n t ,  t o  c o n s i d e r  u s i n g  t h i s  p e r s o n  as a 

w i t n e s s  o r  e v e n  t o  i n v e s t i g a t e .  Y e l l o w  mean t  w e ' d  b e t t e r  

i n v e s t i g a t e  t o  s e e  w h e h e r  t h e r e  was s o m e t h i n g  w o r t h w h i l e .  

G r e e n  s i g n i f i e d  t h a t ,  a f t e r  i n v e s t i g a t i o n ,  t h i s  p e r s o n  

w o u l d  be a p r o b a b l e  w i t n e s s .  T h r o u g h o u t  o u r  i n v e s t i g a -

t i o n s ,  we k e p t  s w i t c h i n g  c o l o r s  as  t h e  i n ~ e s t i ~ a t l o n s. 

i n d i c a t e d  i t  was d e s i r a b l e .  



T h e r e  was one l e t t e r  t h a t  was w r i t t e n  b y  a man who was 

n o t  v e r y  e l o q u e n t ,  who d i d  n o t  w r i t e  i n  a p a r t i c u l a r l y  

a r t i c u l a t e  manner .  It was a s i m p l e  l e t t e r  i n  w h i c h  he 

c o m p l a i n e d  t h a t  he u s e d  t h e  m a c h i n e ,  and he g o t  an  ab-

d o m i n a l  h e r n i a  f r o m  i t s  use. Some o f  us f e l t  t h a t  t h e r e  

was s o m e t h i n g  more  t o  be a s c e r t a i n e d ,  i f  we c o u l d  o n l y  

f i n d  t h a t  u s e r .  The l e t t e r  h a d  been  w r i t t e n  a f e w  y e a r s  

b e f o r e ,  t h e  t i m e  when we w e r e  d o i n g  o u r  i n v e s t i g a t i o n .  

Some o f  o u r  b e s t  L o s  A n g e l e s  i n v e s t i g a t o r s  were  p u t  on 

t h i s  m a t t e r .  I remember  F r a n k  M c K i n l a y  w o r k e d  on i t .  We 

s e a r c h e d  a n d  s e a r c h e d  f o r  t h i s  d i s s a t i s f i e d  u s e r .  U l t i -

m a t e l y  a d e a t h  c e r t i f i c a t e  was f o u n d  f o r  t h i s  man. How-

e v e r ,  t h e  d e a t h  c e r t i f i c a t e  i n d i c a t e d  t h a t  t h e  man had 

d i e d  f o r  some r e a s o n ,  i n  o u r  j u d g m e n t , - w h i c h  c o u l d  n o t  

p o s s i b l y  h a v e  been r e l a t e d  t o  t h e  u s e  o f  t h e  R e l a x a c i s o r  

d e v i c e .  I n  t h e  l e t t e r ,  t h e r e  had been  r e f e r e n c e  t o  t h e  

f a c t  t h a t  t h i s  man had f i l e d  a s u i t  a g a i n s t  R e l a x a c i s o r .  

When, i n  t h e  c o u r s e  o f  o u r  d i s c o v e r y  w o r k ,  we a s k e ~ d  t h e  

Re1 a x a c i  s o r  p e o p l e  t o  f u r n i s h  us w i t h  i n f o r m a t i o q  a b o u t  

a n y  p e r s o n  who f i l e d  s u i t ,  s u r e  enough t h i s  m a n ' s  name 

was g i v e n  t o  us b y  R e l a x a c i s o r  as an i n d i v i d u a l  who h a d  

f i l e d  a s u i t  a g a i n s t  t h e m  w h i c h  had b e e n  d i s p o s e d  o f  b y  a 

$2 ,000 a g r e e m e n t ,  s o r t  o f  a n u i s a n c e  s u i t ,  t h e y  c l a i m e d  

t h a t  t h e y  h a d  j u s t  s e t t l e d  t h a t  f o r  $2,000. S i n c e  we 

knew t h e r e  had been  a s u i t ,  and b y  t h i s  t i m e  we a l s o  knew 

t h e  c o u r t  number,  t h e  d o c k e t  number ,  a n d  t h e  p l a c e  w h e r e  

t h e  s u i t  had been  f i l e d ,  we w e n t  t o  t h e  c l e r k ' s  o f f i c e  o f  



t h e  S u p e r i o r  C o u r t  i n  L o s  A n g e l e s  and a s k e d  f o r  t h e  f i l e .  

U n f o r t u n a t e l y ,  t h e r e  had b e e n  a f i r e  i n  t h e  c o u r t  f i l e  

room, and t h i s  p a r t i c u l a r  f i l e  was gone.  I t  had b u r n e d .  

, A l l  t h a t  r e m a i n e d  was a d o c k e t  s h e e t  w h i c h  i n d i c a t e d  when 

t h e  s u i t  had b e e n  f i l e d ,  b y  whom, a g a i n s t  whom, and w h a t  

. t h e  name o f  t h e  u s e r ' s  a t t o r n e y  was. We s c r o u n g e d  

. a r o u n d ,  and we f o u n d  t h a t  t h e  u s e r ' s  a t t o r n e y  was i n  San 

M a r i n o ,  a b o u t  2 0  m i l e s  o r  so o u t s i d e  o f  Los A n g e l c s .  I 

c a l l e d  t h e  a t t o r n e y ,  and  he  remembered t h e  c a s e  q u i t e  

w e l l .  I a s k e d  h i m  i f  t h e r e  was a n y t h i n g  i n  h i s  f i l e  t h a t  

w o u l d  be  u s e f u l  t o  us .  He s a i d ,  " W e l l  I h a v e  t h e  f i l e  

r i g h t  h e r e .  L e t  me c h e c k  i t  o u t . "  He came back  and 

s a i d ,  " I  c a n ' t  s e e  a n y t h i n g  t h a t  w o u l d  be  u s e f u l  t o  y o u . "  

A t  t h a t  p o i n t ,  I t h o u g h t  t h a t  we had s p e n t  t o o  much t i m e  

o n  t h i s  m a t t e r  s i m p l y  t o  d r o p  i t .  I ' d  b e t t e r  go o u t  and 

see t h e  f i l e  m y s e l f .  So, w i t h  t h e  p e r m i s s i o n  o f  t h e  

a t t o r n e y  f o r  t h e  u s e r ,  F r a n k  M c K i n l a y  and I wen t  o u t  t o  

San M a r i n o  and w e r e  g i v e n  t h e  f i l e .  I t  was q u i t e  a t h i c k  

f i l e ,  and we l o o k e d  t h r o u g h  e v e r y  s h e e t  i n  t h a t  f i l e .  L o  

and b e h o l d  we f o u n d  a s t a t e m e n t  f r o m  a p h y s i c i a n  who 

w o r k e d  f o r  t h e  i n s u r a n c e  company. R e l a x a c i s ' o r  was i n s u r e d  

a g a i n s t  p e r s o n a l  i n j u r y  s u i t s  b y  t h e  i n s u r a n c e  company.  

When t h e  u s e r  had f i l e d  a c l a i m  and t h e n  a c o u r t  s u i t ,  

t h e  i n s u r a n c e  company h a d  r e f e r r e d  t h e  u s e r  t o  a d o c t o r  

who d i d  t h i s  t y p e  o f  e x a m i n a t i o n  f o r  t h e  i n s u r a n c e  

company. The d o c t o r  h a d  w r i t t e n  a t w o  page  l e t t e r  i n  

w h i c h  he d e s c r i b e d  t h e  symptoms e x p e r i e n c e d  b y  t h i s  man 



who h a d  come t o  h im .  The d o c t o r  c o n c l u d e d  t h a t  t h e  man 

h a d  had an a s y m p t o m a t i c  h e r n i a  w h i c h  h a d  become s e r i o u s l y  

s y m p t o m a t i c  as a r e s u l t  o f  u s i n g  t h i s  m a c h i n e ,  b e c a u s e  

t h e  p u l l i n g  a c t i o n  c r e a t e d  b y  t h e  u s e  o f  t h e  m a c h i n e  t o r e  

t h e  h e r n i a  b e y o n d  wha t  i t  was and c a u s e d  h i m  a l o t  o f  

' d i s t r e s s .  

The u s e r ' s  A t t o r n e y  p e r m i t t e d  us t o  keep  t h a t  l e t t e r  

w h i c h  had been  s i g n e d  by t h e  d o c t o r .  We t h e n  f o u n d  t h e  

d o c t o r  and  w e r e  a l i t t l e  c o n c e r n e d  b e c a u s e  t h e  d o c t o r  

s a i d  t h a t ,  was h i s  s i g n a t u r e ,  b u t  h e  c o u l d n ' t  remember 

a n y t h i n g  a b o u t  t h e  c a s e ,  and  h i s  own f i l e s  w e r e  gone. He 

h a d  h a n d l e d  t h o u s a n d s  o f  c a s e s  f o r  t h e  i n s u r a n c e  company 

i n v o l v i n g  many p r o d u c t s .  However ,  he s a i d ,  " T h a t  i s  my 

s i g n a t u r e ,  and I'll t e s t  i f y  t o  i t , "  w h i c h  he d i d .  I t  was 

v e r y  u s e f u l  t o  h a v e  t h i s  d o c t o r  a t  t h e  t r i a l .  A l l  I c a n  

s a y  i s  t h a t  s o m e t i m e s  p e r s i s t e n c e  w i l l  p r o d u c e  s o m e t h i n g  

w o r t h w h i l e  i n  p r e p a r i n g  f o r  t r i a l .  Many k u d o s  a r e  due t o  

F r a n k  M c K i n l a y  who was p r o b a b l y  one o f  t h e  mos t  p e r s i s -

t e n t  i n v e s t i g a t o r s  t h a t  I h a v e  e v e r  w o r k e d  w i t h .  

The d e f e n s e  i n  t h e  R e l a x a c i s o r  c a s e  s p e n t  a l o t  o f  money,  

b o t h  i n  l e g a l  t a l e n t  and i n  i n v e s t i g a t i o n a l  w o r k  done b y  

m e d i c a l  and c l i n i c a l  e x p e r t s .  I n  g e t t i n g  r e a d y  f o r  

t r i a l ,  t h e y  p r o d u c e d  c h a r t s  t h a t  t h e y  w a n t e d  t o  b r i n g  i n -

t o  t h e  c o u r t r o o m .  B u t  t h e s e  c h a r t s  w e r e  so b i g  t h a t  t h e y  

c o u l d  n o t  f i t  i n t o  t h e  d o o r s  o f  t h e  c o u r t r o o m .  The 



c h a r t s  w e r e  t h e n  c u t  down b y  t h e  d e f e n s e  and b roug lh t  i n t o  

t h e  c o u r t r o o m  w h e r e  t h e y  w e r e  r e a s s e m b l e d  and  w e r e . s t o o d  

u p  a g a i n s t  t h e  w a l l .  T h e y  were  a b o u t  12 f e e t  h i g h  and 

3 0  f e e t  w i d e .  It was a v e r y  i m p r e s s i v e  s e t  o f  c h a r t s ;  

h o w e v e r ,  upon  c l o s e  a n a l y s i s ,  we were  a b l e  t o  u t i l i z e  

t h e m  t o  o u r  b e n e f i t .  One o f  t h e  s t u d i e s  done b y  t h e  

d e f e n d a n t s ,  o r  t h e i r  e x p e r t s ,  i n v o l v e d  a number o f  d o g s .  

These  dogs were  a n e s t h e t i z e d  d u r i n g  t h e  s t u d i e s ,  and  

t h e i r  a b d o m i n a l  a r e a s  w e r e  shaved .  The e l e c t r o d e s  were  

p l a c e d  a g a i n s t  t h e  s h a v e d  a r e a s  and n e a r  t h e  h e a r t ,  a n d  

t h e  c u r r e n t  was t u r n e d  on. The p u r p o s e  o f  t h e s e  s t u d i e s  

was t o  show t h a t  no  h a r m  was s u f f e r e d  b y  t h e  dogs.  D u r -

i n g  t h e  c o u r s e  o f  o u r  p r e t r i a l  w o r k ,  we t o o k  t h e  d e p o s i -

t i o n  o f  t h e  d o c t o r  who h a d  c o n d u c t e d  o n e  o f  t h e s e  s t u -

d i e s .  He p r o d u c e d  t h e  n o t e b o o k s  w h i c h  d e s c r i b e d  t h e  dog,  

t h e  p a r t i c u l a r  mode l  o f  t h e  R e l a x a c i s o r  d e v i c e  t h a t  was 

u s e d ,  t h e  a n e s t h e t i c  t h a t  had b e e n  g i v e n  t o  t h e  dog,  t h e  

amount  o f  c u r r e n t  t h a t  h a d  been a p p l i e d  t o  t h e  dog,  a n d  

t h e  c o n c l u s i o n .  And i n  e v e r y  i n s t a n c e ,  t h e  c o n c l u s i o n  

was t h a t  t h e r e  was n o t h i n g  u n t o w a r d  o b s e r v e d .  

The c l i n i c a l  d a t a  was r e c o r d e d  b y  t h e  d e f e n d a n t ' s  e x p e r t s  

i n  a bound  n o t e b o o k - - o n e  s h e e t  f o r  e v e r y  dog, and one  

n o t e b o o k  f o r  e a c h  s e t  o f  s t u d i e s .  C o n s e q u e n t l y ,  t h e  

n o t e b o o k s  w e r e  r a r e l y  f u l l ;  t h e y  w e r e  a b o u t  h a l f  f u l l .  

I n  t h i s  p a r t i c u l a r  c a s e ,  t h e  dogs  were  i d e n t i f i e d  b y  

d a t e ,  t h e  d a t e  on w h i c h  t h e  e x p e r i m e n t  was c o n d u c t e d .  



The d o g  i n  q u e s t i o n  had t h e  d a t e  8 / 6 / 6 8 ,  m e a n i n g  A u g u s t  

6, 1 9 6 8  was t h e  d a t e  when t h e  e x p e r i m e n t  was c o n d u c t e d .  

When y o u  l o o k e d  a t  t h e  bound  n o t e b o o k ,  t h e  s t u d y  on  t h i s  

d o g  seemed seemed j u s t  as  u n e v e n t f u l  as  i t  a p p e a r e d  t o  be 

w i t h  r e s p e c t  t o  a l l  t h e  o t h e r  dogs .  D r .  W e i l e r s t e i n ,  

a l w a y s  t h e  s k e p t i c ,  l o o k e d  t h r o u g h .  t h e  pages t h a t  had no 

no w r i t i n g  on  t h e m  t o  s e e  i f  t h e r e  w8s a n y t h i n g  i n  t h e r e  

and ,  s u r e  enough,  he f o u n d  a f e w  l o o s e  s h e e t s  w h i c h  a l s o  

r e l a t e d  t o  d o g  8 / 6 / 6 8 .  They  t o l d  a d i f f e r e n t  s t o r y  f r o m  

w h a t  was t o l d  i n  t h e  b o u n d  n o t e b o o k .  

When we w e n t  t o  t r i a l ,  o f  c o u r s e ,  we had a X e r o x  c o p y  o f  

w h a t  t h e  b o u n d  n o t e b o o k  s a i d ,  a s  w e l l  a s  a X e r o x  c o p y  o f  

t h e  l o o s e  pages t h a t  had been i n s e r t e d  i n  t h e  b a c k  o f  t h e  

n o t e b o o k .  When t h e  d o c t o r  who c o n d u c t e d  t h i s  p a r t i c u l a r  

s t u d y  had f i n i s h e d  h i s  t e s t i m o n y  on ' b e h a l f  o f  t h e  d e f e n -  

d a n t  and was b e i n g  s u b j e c t e d  t o  c r o s s  e x a m i n a t i o n ,  we 

a s k e d  h i m  w h a t  was t h e  s i g n i f i c a n c e  o f  t h e  - l o o s e  s h e e t s .  

H i s  r e p l y  was t h a t  t h e  d a y  when t h e y  w e n t  t o  do t h e  s t u d y  

o n  dog 8 / 6 / 6 8 ,  t h e y  c o u l d  n o t  l o c a t e  t h e  n o t e b o o k .  

C o n s e q u e n t l y ,  t h e  n o t e s  were  j o t t e d  down on l o o s e  s h e e t s  

and  t h e r e a f t e r  t r a n s c r i b e d  b y  t h e  s e c r e t a r y  i n t o  t h e  

b o u n d  n o t e b o o k .  T h a t ,  o f  c o u r s e ,  was an a b n o r m a l  p r o c e -

d u r e ,  b u t  we made no comment on t h a t  p a r t i c u l a r  p o l n t ,  . 

s i n c e  i t  s p o k e  f o r  i t s e l f .  A c c o r d i n g  t o  t h e  t e s t i m o n y  o f  

t h e  w i t n e s s ,  t h e r e f o r e ,  t h e  l o o s e  s h e e t s  s h o u l d  be i d e n -

t i c a l  w i t h  t h e  b o u n d  n o t e b o o k ,  as f a r  as  t h e  d a t a  was 



c o n c e r n e d .  We t h e n  p o i n t e d  o u t  t o  t h e  w i t n e s s  i n  c r o s s  

e x a m i n a t i o n  t h a t  t h e  l o o s e  s h e e t  shows t h a t  Mode l  A h a d  

b e e n  u s e d ,  w h e r e a s  t h e  bound  n o t e b o o k  s a i d  t h a t  Mode l  B 

h a d  been used.  We a s k e d  h i m  t o  e x p l a i n  t h a t .  He s a i d ,  

" W e l l ,  t h e y  t h o u g h t  t h e y  were  g o i n g  t o  u s e  Mode l  B and 

t h e r e f o r e ,  t h e  day  b e f o r e  t h e y  wen t  t o  c o n d u c t  t h i s  

s t u d y  on  dog 8 / 6 / 6 8 ,  i n  o t h e r  w o r d s ,  on A u g u s t  5 ,  1968,  

t h e y  had w r i t t e n  t h e  i n i t i a l  d a t a  a b o u t  t h i s  d o g  i n d i c a t -  

i n g - t h a t  Mode l  B was t o  be  used .  H o w e v e r ,  when t h e y  g o t  

down t o  t h e  l a b o r a t o r y  t h e  n e x t  d a y ,  i t  d e v e l o p e d  t h a t  

Mode l  B was n o t  a v a i l a b l e ,  so t h e y  u s e d  Mode l  A. T h i s ,  

o f  c o u r s e ,  was a n o t h e r  s i g n i f i c a n t  d i s c r e p a n c y ,  and we 

a s k e d  t h e  w i t n e s s  w h e t h e r  i t  was a p r a c t i c e  i n  h i s  l a b -

o r a t o r y  t o  w r i t e  up  p a r t  of t h e  e x p e r i m e n t  t h e  day b e f o r e  

i t  t o o k  p l a c e .  T h e r e  was a h o w l  o f  o b j e c t i o n  on  t h a t  

p o i n t ,  b u t  t h e  J u d g e  l e t  i t  s t a n d .  T h e r e  w e r e  o t h e r  d i s -

c r e p a n c i e s .  The b o u n d  n o t e b o o k  had a s e t  o f  numbers  

r e g a r d i n g  t h e  v a l u e s  o f  e l e c r i c a l  c u r r e n t ,  t h e  m i l  l i a m p s  

and  m i l l i v o l t s - - I ' m  n o t  a s c i e n t i s t - - I  c a n ' t  remember t h e  

d e t a i l s ,  b u t  t h e  numbers  t h a t  w e r e  i n  t h e  bound  n o t e b o o k  

w e r e  e n t i r e l y  d i f f e r e n t  f r o m  t h e  numbers  t h a t  were  on t h e  

l o o s e  s h e e t s .  A l s o ,  t h e  bound  n o t e b o o k  showed t h a t  

n o t h i n g  u n t o w a r d  had t r a n s p i r e d .  The s h e e t s ,  t h e  l o o s e  

s h e e t s  i n d i c a t e d  t h a t  an  a u t o p s y  h a d  been p e r f o r m e d  s u g -

g e s t i n g  t h a t  t h e  d o g  had d i e d  d u r i n g  t h e  c o u r s e  o f  t h e  -

e x p e r i m e n t .  When we a s k e d  f o r  c l a r i f i c a t i o n  o f  t h e s e  

d e s c r e p a n c i e s ,  t h e  d e f e n s e  w i t n e s s  became a l i t t l e  f l u s -  



t e r e d .  He s a i d  t h i s  was a s i c k  dog, and  he s h o u l d  n e v e r  

h a v e  b e e n  u s e d  i n  t h e  e x p e r i m e n t  anyway.  We a s k e d ' h i m  

w h e t h e r  t h e  m a c h i n e  was s o l d  o n l y  t o  p e r s o n s  who w e r e  i n  

good h e a l t h .  O b v i o u s l y ,  t h e y  w e r e  s o l d  t o  a n y o n e .  

he l o o s e  s h e e t s  s p o k e  o f  t h i s  dog  h a v i n g  m y o c a r d i t i s  

t h a t  was a s c e r t a i n e d  d u r i n g  t h e  a u t o p s y ,  and t h a t  t h e r e  

was a r r y t h m i a  and  o t h e r  h e a r t  a b n o r m a l i t i e s .  I t  may b e  

t h a t  t h e  d o g  d i d n ' t  a c t u a l l y  d i e  d u r i n g  t h e  c o u r s e  o f  t h e  

e x p e r i m e n t ,  b u t  t h a t  h e  was s a c r i f i c e d  b e c a u s e  t h e y  

w a n t e d  t o , c h e c k  i n t o  t h e  c a u s e s  o f  t h e  a b n o r m a l i t i e s .  

W e ' r e  n o t  c e r t a i n  a b o u t  t h a t .  B u t ,  a t  any  r a t e ,  t h e  

l o o s e  s h e e t s  t o l d  a s t o r y  t h a t  was f a r  d i f f e r e n t  and 

i m p a i r e d  t h e  c r e d i b i l i t y  o f  t h e  e n t i r e - d e f e n s e .  So t h i s ,  

I f e l t ,  was an e x t r e m e l y  s i g n i f i c a n t  d e v e l o p m e n t  i n  t h e  

c a s e  and r e s u l t e d  u l t i m a t e l y  i n  t h e  v i c t o r y  o f  t h e  

g o v e r n m e n t .  

T h e r e  was a n o t h e r  e p i s o d e  i n  t h e  ~ e l a x a c i s o r  case. t h a t  

p e r h a p s  i s  w o r t h  m e n t i o n i n g  h e r e .  D u r i n g  t h e  c o u r s e  o f  

o u r  t r i a l  p r e p a r a t i o n ,  we t r i e d  t o  i n t e r v i e w  e v e r y  d o c t o r  

who had  t r e a t e d  a  p a t i e n t  w h e r e  t h e  p a t i e n t  h a d  bean  i n -  

j u r e d  b y  t h e  u s e  o f  t h e  R e l a x a c i s o r .  T h e r e  was a d o c t o r  

i n  New J e r s e y ,  who was a s u r g e o n ,  l o c a t e d  maybe 4 0  o r  5 0  

m i l e s  f r o m  New Y o r k  City.  H i s  p a t i e n t ,  i n  t h i s  c a s e ,  wa-s 

a woman whose s t o m a c h  h e  had r e m o v e d  b e c a u s e  o f  a m a l i g -

n a n c y .  She had  been  s o l d  one o f  t h e  R e l a x a c i s o r s ,  a f t e r  



h e r  s u r g e r y ,  b e c a u s e  s h e  t h o u g h t  i t  w o u l d  h e l p  t o  r e d u c e  

h e r  f l a b b i n e s s  i n  t h e  a b d o m i n a l  a r e a .  S h e u s e d  i t  . a  f e w  

t i m e s  and i t  c a u s e d  h e r  g r e a t  p a i n  and d i s t r e s s .  Her  

d o c t o r ,  when he  f o u n d  o u t  a b o u t  i t ,  o r d e r e d  h e r  e m ' p h a t i -

c a l l y  n o t  t o  u s e  s u c h  a d e v i c e .  She was t o  be one o f  o u r  

w i t n e s s e s .  D r .  ~ e i l p ' e r s t e i n  a n d  I w e r e  i n  New Y o r k  .-.--

i n t e r v i e w i n g  o t h e r  p r o s p e c t i v e  w i t n e s s e s ,  and we c a l l e d  

t h i s  p a r t i c u l a r  d o c t o r - i n  New J e r s e y  and  a s k e d  h i m  i f  he  

w o u l d  a g r e e  t o  s e e  us.' He a s k e d  u s  w h a t  i t  was a b o u t .  

We m e n t i o n e d  t h a t  i t  was a b o u t  h i s  p a t i e n t  and d e s c r i b e d  

w h a t  h a d  happened .  He t h e n  s a i d ,  " I ' m  n o t  g o i n g  t o  see 

y o u ,  a n d  I'll t e l l  y o u  why." And he p r o c e e d e d  t o  g i v e  u s  

a  s c e n a r i o  as t o  w h a t  w o u l d  happen .  He s a i d ,  " Y o u ' r e  

g o i n g  t o  come t o  my o f f i c e  and y o u ' r e  g o i n g  t o  t e l l  me 

how i m p o r t a n t  i t  i s  f o r  me t o  t e s t i f y  i n  y o u r  c a s e .  1 '11  

g r a n t  y o u  i t  is i m p o r t a n t , "  he s a i d .  "Then y o u ' r e  g o i n g  

t o  p e r s u a d e  me t o  go t o  Los  A n g e l e s ,  g i v e  up  my b u s y  

p r a c t i c e  h e r e ,  s p e n d  a week i n  Los  A n g e l e s ,  g i v e  me some 

p i t t a n c e  o f  c o m p e n s a t i o n .  I'll be i n  c o u r t  and h a v e  t o  

d e a l  w i t h  l a w y e r s  who a r e  c r o s s  e x a m i n i n g  me . . . " 

t h i n k  he s u g g e s t e d  s o m e t h i n g  a b o u t  b e i n g  s u b j e c t e d  t o  t h e  

u s u a l  b a r r a g e  t h a t  l a w y e r s  c a n  s u b j e c t  a  w i t n e s s  t o .  He 

s a i d ,  " I ' m  n o t  g o i n g  t o  do a l l  t h a t ,  t h e r e f o r e  I w o n ' t  

s e e  y o u . "  W e l l ,  Dr .  W e i l e r s t e i n  u s e d  h i s  most  p e r s u a s i v e  

m a n n e r ,  a p p e a l i n g  t o  h i s  p u b l i c - s p i r i t  i n t e r e s t .  -~ l t i -

m a t e l y  t h e  d o c t o r  d i d  a g r e e  t o  s e e  and,  I m i g h t  say ,  t h a t  

t h e  s c e n a r i o  he h a d  d e s c r i b e d  w o r k e d  o u t  t o  t h e  l e t t e r .  

I 



What t h e  d o c t o r  d i d  n o t  s a y  i n  t h e  s c e n a r i o  t h a t  he f o r e -  

c a s t  was t h a t  he w o u l d  t u r n  o u t  t o  be  one  o f  o u r  v e r y  

b e s t  w i t n e s s e s ,  b e c a u s e  he was a g h a s t  a t  t h e  t h o u g h t  t h a t  

a p a t i e n t  o f  h i s  who had had a m a l i g n a n c y  t h a t  he had r e -

moved w o u l d  be s u b j e c t e d  t o  t h e  t r a u m a  o f  t h i s  d e v i c e .  

He s t a t e d  t h a t  he hoped  he had removed  a l l  t h e  m a l i g n a n c y  

b u t  h e  c o u l d  n o t  be  s u r e  and t h a t ;  i f  a n y  ma1 i g n a n t  c e l l s  

r e m a i n e d ,  t h e  t r a u m a t i z i n g  o f  t h o s e  c e l l s  c o u l d  w e l l  

a c t j v a t e  t h e m  and c a u s e  t h e m  t o  m e t a s t a s i z e .  The s u r -

geon, a t  t h e  t r i a l ,  s p o k e  w i t h  g r e a t  vehemence and i n d i g -

n a t i o n  b e c a u s e  he  was o u t r a g e d  b y  a n y b o d y  s e l l i n g  s u c h  a 

d e v i c e  t o  h i s  p a t i e n t  and s u b j e c t i n g  t h e  p a t i e n t  t o  w h a t  

h e  f e l t  c o u l d  be a  f a t a l  r e s u l t .  

A n o t h e r  a s p e c t  o f  t h e  R e l a x a c i s o r  c a s e  r e l a t e d  t o  t h e  

p r o m o t e r ' s  u s e  o f  m i s l e a d i n g  t e s t i m o n i a l s  f r o m  m o v i e  

s t a r s  s u c h  as K i m  Novak,  D o r i s  Day, C o r i n n e  C a l v e t  and  

many o t h e r s .  W i t h  r e s p e c t  t o  D o r i s  Day, when we t o o k  h e r  

d e p o s i t i o n ,  she s t a t e d  t h a t  she was t h e  a t h l e t i c  t y p e .  

She p l a y e d  t e n n i s  and  she w o u l d  n e v e r  u s e  a m a c h i n e  l i k e  

t h i s  f o r  h e r  e x e r c i s e .  A p p a r e n t l y  h e r  manager  had a g r e e d  

t o  a t e s t i m o n i a l  d e s c r i b i n g  b e n e f i t s  s h e  had r e c e i v e d  

f r o m  t h e  m a c h i n e .  I n  f a c t ,  someone had t r i e d  i t  on h e r  

o n c e  b u t  s h e  d i d n ' t  c a r e  f o r  i t .  Ye t  t h e r e  was a t e s t i -

m o n i a l  f r o m  h e r .  



T h e r e  was a l s o  a t e s t i m o n i a l  f r o m  C o r i n n e  C a l v e t .  She 

s a i d  t h a t  she h a d  n e v e r  u s e d  i t  a t  a l l .  T h e r e  was. a  

g r o u p  o f  t h e  m o v i e  s t a r  t e s t i m o n i a l s  w h i c h  c o n t a i n e d  a 

. v e r y  b e a u t i f u l  p o r t r a i t  o f  each  o f  t h e  m o v i e  s t a r s  w i t h  a 

f e w  w o r d s  u n d e r n e a t h  i t .  Now, w i t h  r e s p e c t  t o  C o r i n n e  

' C a l v e t ,  t h e  w o r d s  u n d e r n e a t h  h e r  p i c t u r e  s a i d ,  " T h i s  i s  
. . 

my way." T h a t  was a l l  i t  s a i d .  Now " t h i s  i s  my way" 

i m p l i e d  t h a t  R e l a x a c i s . o r  was h e r  way. She s a i d  she n e v e r  

u s e d  t h e  m a c h i n e  a t  aT1. She s i m p l y  wen t  t o  some o u t l e t  

i n  H o l l y w o o d  w h i c h  was r u n  b y  some g e n t l e m a n  who gave  

away r e f r i g e r a t o r s  and  o t h e r  p r o d u c t s  t o  c e l e b r i t i e s .  He 

was r e f e r r e d  t o  as  " T h e  G i v e a w a y  K i n g "  b y  t h e  s t a r s ,  a n d  

i f  y o u  w a n t e d  a n y  o f  t h e s e  a p p l i a n c e s ,  y o u  w o u l d  go t h e r e  

and s i g n  some s t a t e m e n t  and he w o u l d  g i v e  y o u  one. Now 

she g o t  t h i s  d e v i c e ;  s h e  n e v e r  u s e d  i t ;  s h e  g a v e  i t  t o  

h e r  m o t h e r - i n - l a w .  T h a t  was h e r  t e s t i m o n y .  

I c a n ' t  remember w h a t  K i m  Novak d i d .  The o n l y  t h i n g  I 

remember  a b o u t  K i m  Novak i s  t h a t  she came t o  t h e  Food and 

D r u g  o f f i c e  t o  h a v e  h e r  d e p o s i t i o n  t a k e n ,  t h a t  was i n  L o s  

A n g e l e s .  When k n o w l e d g e  t h a t  she was t o  come s p r e a d  

amongst  t h e  e m p l o y e e s ,  e v e r y t h i n g  was s p i f f e d  up. T h e y  

a l l  w o r e  t h e i r  b e s t .  She was v e r y  g r a c i o u s .  A t  t h e  end 

o f  h e r  d e p o s i t i o n ,  we t o l d  h e r  t h a t  t h e  s t a f f  w o u l d  be  

g r e a t l y  d i s a p p o i n t e d  i f  she d i d n ' t  make a t o u r  o f  t h e  -

o f f i c e  and she g r a c i o u s l y  a c c o m p a n i e d  o u r  l e a d e r s ,  who 

t o o k  h e r  t o  t h e  l a b o r a t o r y  and t h e  i n s p e c t i o n  room. She 

was v e r y  n i c e  a b o u t  i t .  



None o f  t h e  t e s t i m o n i a l  w r i t e r s  s u p p o r t e d  t h e  R e l a . x a c i s o r  

p r o m o t e r s  when a l l  t h e  f a c t s  w e r e  known. I n  any  e v e n t ,  

. t h e s e  t e s t i m o n i a l s  w e r e  w r i t t e n  w i t h  r e s p e c t  t o  e f f i c a c y .  

S i n c e  we n e v e r  w e n t  t o  t r i a l  on  e f f i c a c y ,  we d i d n ' t  have  

' t o  p r e s e n t  t h a t  e v i d e n c e  i n  c o u r t ,  b u t  we had i t  r e a d y .  

F L :  	 Do y o u  r e c a l l  a n y  o t h e r  t h e r a p e u t i c  d e v i c e  c a s e s  t h a t  

w o u l d  be e q u a l l y  i n t e r e s t i n g ?  

A D :  	 Yes, t h e r e ' s  one c a s e  i n v o l v i n g  t h e  R e i c h  d e v i c e ,  W i l h e l m  

R e i c h .  We h a d  much l i t i g a t i o n  w i t h  D r .  R e i c h ,  w i t h  h i s  

f i r m ,  w i t h  h i s  d e v i c e s ,  a l l  o v e r  t h e  c o u n t r y .  D r .  R e i c h  

was a German p s y c h i a t r i s t ,  a p p a r e n t l y  a  man o f  s t a t u r e  

who came h e r e  d u r i n g  t h e  H i t l e r  p e r i o d .  I g a t h e r  f r o m  

o t h e r s  who knew more  a b o u t  t h e  c a s e  t h a n  I t h a t  s o m e t h i n g  

w e n t  w r o n g  and t h a t  he d e v e l o p e d  a  ' d e v i c e  w h i c h  was o f  no 

v a l u e  and t r i e d  t o  p r o m o t e  i t  r e a l l y  as  a panacea ,  I n  

t h e  c o u r s e  o f  p r e p a r i n g  f o r  t r i a l  i n  t h a t  c a s e ,  t h e  F D A  

h a d  i t s  i n v e s t i g a t o r s  a l l  o v e r  t h e  c o u n t r y  c o n t a c t i n g  

p u r c h a s e r s  o f  t h e  d e v i c e .  

One p u r c h a s e r  was a p r o f e s s o r  a t  t h e  U n i v e r s i t y  o f  Oregon  

and  I r v  B e r c h ,  who l a t e r  became a R e g i o n a l  D i r e c t o r ,  was 

a t  t h a t  t i m e  an i n s p e c t o r  i n  Oregon .  M r .  B e r c h  w e n t  t o  

see t h e  p r o f e s s o r ,  who was n o t  o n l y  a p e r s o n a b l e  man, b u t  

a man who seemed k n o w l e d g e a b l e  enough  n o t  t o  be  t a k e n  i n  

b y  t h e  c l a i m s  t h a t  were  made f o r  t h e  d e v i c e .  



The  d e v i c e ,  as I r e c a l l  i t ,  l o o k e d  l i k e  a l i t t l e  t e l e -  

phone  b o o t h ,  and  i t  was l i n e d  w i t h  s t e e l  w o o l .  The 

d i r e c t i o n s  c a l l e d  f o r  t h e  u s e r  t o  s i t  i n  t h e  d e v i c e  f o r  

a n  e x t e n d e d  p e r i o d  o f  t i m e .  The d e v i c e  was d e s i g n a t e d  as  

an  O r g o n e  A c c u m u l a t o r  and,  t h e  t h e o r y  was t h a t  when a 

' p e r s o n  s a t  i n  t h i s  d e v i c e  o r g o n e  e n e r g y  f r o m  o u t e r  s p a c e  

w o u l d  be c o n c e n t r a t e d  i n  t h e  d e v  i c e  t o  t h e  g r e a t  b e n e f i t  

o f  t h e  p e r s o n  s e a t e d  t h e r e i n .  

When M r .  B e r c h  s p o k e  t o  t h e  p r o f e s s o r ,  he a s k e d  h i m  how a 

man o f  h i s  s t a t u r e  came t o  b u y  s u c h  a  d e v i c e .  The p r o -

f e s s o r  r e s p o n d e d  b y  s a y i n g  t h a t  he  knew t h a t  t h e  d ' e v i c e  

was a phoney ,  b u t  he  f o u n d  t h a t  i t  had g r e a t  v a l u e  i n  

t h i s  way. He s a i d ,  "My w i f e  s i t s  i n  i t  f o u r  h o u r s  a d a y  

and  k e e p s  h e r  m o u t h  s h u t . "  I am n o t ,  I hope,  i n d i c a t i n g  

t h a t  I s h a r e  t h i s  m a l e  c h a u v i n i s t  p i g  r e s p o n s e ,  b u t  t h i s  

i s  s i m p l y  t h e  s t o r y  as I h e a r d  i t .  

F L :  	 I n  t h e  c o u r s e  o f  y o u r  w o r k ,  I ' m  s u r e  y o u  met a g r e a t  

v a r i e t y  o f  j u d g e s  on t h e  bench .  A r e  t h e r e  any  e x p e r i -

e n c e s  t h e r e  t h a t . s t a n d  o u t  i n  y o u r  m i n d ?  

AD: 	 T h e r e  i s  a s e r i e s  o f  e x p e r i e n c e s  w i t h  J u d g e  R i t t e r  i n  

U t a h .  B e f o r e  I come t o  t h e  m a i n  t h r u s t  o f  wha t  I ' m  a b o u t  

t o  r e l a t e ,  I h a v e  t o  p r e f a c e  i t  b y  d i s c u s s i n g  a c o u r t  -

c a s e  t h a t  was t r i e d  b e f o r e  J u d g e  R i t t e r .  I t  was a 

c r i m i n a l  c a s e ,  and t h e  D e f e n d a n t  was t h e  m a n u f a c t u r e r  and 



d i s t r i b u t o r  o f  c a n n e d  v e g e t a b l e s .  A p u r c h a s e r  o f  t h e s e  

c a n n e d  v e g e t a b l e s  who l i v e d  i n  C a l i f o r n i a  opened  t h e  

v e g e t a b l e s ,  p u t  t h e m  i n t o  a s a u c e  p a n  and c o o k e d  t h e m  and 

t a s t e d  t h e m  t o  see i f  t h e y  w e r e  r e a d y ,  as s h e  was c o o k i n g  

them.  She h a d  t h r e e  s m a l l  c h i l d r e n  who were  t u g g i n g  a t  

h e r  s k i r t ,  and  s h e  d i d n  ' t  p a y  t o o  much a t t e n t i o n  t o  w h a t  

wa.s i n  t h e  s a u c e p a n  w h i  l e  she was t a s t i n g  t h e  v e g e t a b l e s ,  

b u t  when she p o u r e d  the.  v e g e t a b l e s  i n t o  d i s h e s ,  s h e  

n o t i c e d  t h a t ,  i n  one o f  t h e  d i s h e s ,  t h e r e  was a dead  

mouse t h a t  h a d  come o u t  o f  t h e  c a n .  T h i s  c a u s e d  h e r  

g r e a t  emot o n a l  and p h y s i c a l  d i s t r e s s  s o  t h a t  she had t o  

be  h o s p i t a  i z e d .  She came t o  U t a h ,  t o  S a l t  L a k e  C i t y ,  t o  

t e s t i f y  i n  t h e  c a s e .  She had b r o u g h t  a l o n g  h e r  t h F e e  

c h i l d r e n ,  be c a u s e  s h e  h a d  n o  one w i t h  whom t o  l e a v e  t h e m ,  

and  d u r i n g  t h e  c o u r s e  o f  h e r  t e s t i m o n y ,  one o f  o u r  

i n s p e c t o r s  was d e s i g n a t e d  as  a b a b y s i t t e r  o . u t s i d e  o f  

c o u r t  t o  t a k e  c a r e  o f  t h e  c h i l d r e n .  

The d e f e n s e ,  as o f t e n  happens  i n  s u c h  c a s e s ,  p r o d u c e d  

i n s p e c t o r s  f r o m  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e  who had 

b e e n  on t h e  p r e m i s e s  on o r  a b o u t  t h e  same t i m e  as we h a d  

been,  and t h e r e  was some a p p a r e n t  c o n f l i c t  o f  t e s t i m o n y .  

As a r e s u l t ,  i t  a p p e a r e d  t h a t  t h e i r  i n s p e c t o r s  and o u r s  

w e r e n ' t  l o o k i n g  a t  t h e  same t h i n g  t h a t  day .  However ,  t h e  

j u d g e  c o n v i c t e d  t h e  d e f e n d a n t .  He c a l l e d  t h e  government .  

a t t o r n e y s  i n t o  h i s  chambers  a f t e r  t h e  c o n v i c t i o n  t o  

c o n g r a t u l a t e  us on  p u t t i n g  on  a good c a s e  and t o  ex ip ress  

I 



h i s  o p i n i o n  t h a t  t h e  FDA i n s p e c t i o n  was f a r  s u p e r i o r  t o  

t h a t  o f  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e .  W h i l e  we d i d n ' t  

b e l a b o r  t h e  p o i n t ,  t h e  f a c t  i s  t h a t  t h e  D e p a r t m e n t  o f  

A g r i c u l t u r e  i n v e s t i g a t o r  h a d  n o t  b e e n  t h e r e  f o r  t h e  same 

r e a s o n  as we had been  t h e r e  and c o u l d  w e l l  have  n o t  been  

l o o k i n g  where  we l o o k e d .  B u t ,  a t  a n y  r a t e ,  t h e  j u d g e  was 

p l e a s e d  w i t h  t h e  FDA w o r k .  

W i t h i n  a f e w  weeks  a f t e r  t h i s  c a s e  was o v e r ,  t h e  G e n e r a l  

C o u n s e l ' s  o f f i c e  d e c i d e d  t h a t  s o m e t h i n g  h a d  t o  be  done  

a b o u t  a n o f h e r  p r a c t i c e  o f  J u d g e  R i t t e r ' s .  Many s e i z u r e  

c a s e s  came b e f o r e  J u d g e  R i t t e r ,  and  m o s t  o f  t h e s e  c a s e s  

r e s u l t e d  i n  a d e f a u l t  b y  t h e  owner .  I n  e v e r y  d e f a w l t  

c a s e ,  h e  r e q u i r e d  t h a t  t h e  g o v e r n m e n t  p r o d u c e  a l l  o f  t h e  

w i t n e s s e s  t o  p r o v e  e v e r y  e l e m e n t  o f  a c a s e .  T h i s  mean t  

t h a t  i n  J u d g e  R i t t e r ' s  c o u r t  i s  c o u l d  c o s t  t h e  g o v e r n m e n t  

m o r e  money t o  w i n  a d e f a u l t  c a s e ,  t h a n  a c o n t e s t e d  case .  

When a c a s e  was c o n t e s t e d ,  t h r o u g h  d i s c o v e r y  o r  t h r o u g h  

s t i p u l a t i o n  many o f  t h e  i s s u e s  w e r e  e l i m i n a t e d - - i s s u e s  

s u c h  as i n t e r s t a t e  commerce o r  i d e n t i t y  o f  s a m p l e  o r  

l a b e l i n g - - b u t  when t h e r e  was no one i n  t h e  c a s e  w i t h  whom 

t o  n e g o t i a t e  a  s t i p u l a t i o n ,  t h e r e  was no one  t o  s t i p u -

l a t e ,  and  we had t o  p r o v e  t h e  e n t i r e  c a s e ,  w h i c h  was 

e x p e n s i v e  and t i m e - c o n s u m i n g ,  b o t h  t o  t h e  g o v e r n m e n t  and  

t o  t h e  j u d g e .  So we d e c i d e d  t h a t  s i n c e  t h e  j u d g e  had . 

e x p r e s s e d  so much s a t i s f a c t i o n  w i t h  t h e  w o r k  done b y  t h e  

F D A ,  t h i s  m i g h t  be a good t i m e  t o  seek  a  m o d i f i c a t i o n  o f  



h i s  p r a c t i c e .  So we f i l e d  a m o t i o n  t o  have  t h e  C o u r t  

r e v i e w  and m o d i f y  t h e  p r o c e d u r e  t h a t  h e  f o l l o w e d  i n  

i n  d e f a u l t  c a s e s .  I w r o t e  a  b r i e f  on t h e  s u b j e c t ,  and 

t h e  c a s e  m o s t  r e l e v a n t  t o  o u r  p o s i t i o n  was a Supreme 

C o u r t  d e c i s i o n  w h i c h  h a d  been handed  down i n  t h e  1 8 8 0 ' s .  

w h i l e  i t  was o l d ,  i t  h a d  n e v e r  been o v e r r u l e d  and i t  was 

q u i t e  i n  p o i n t .  When y o u  a r g u e d  a . m o t i o n  b e f o r e  J u d g e  

R i t t e r ,  and  y o u  w a n t e d - t o  r e l y  upon a p a r t i c u l a r  c o u r t  

c a s e ,  y o u  h a d  t o  b r i n g  t h e  v o l u m e  w h i c h  c o n t a i n e d  t h a t  

p a r t i c u l a r  d e c i s i o n  i n t o  c o u r t  w i t h  y o u  so t h a t ,  i f  t h e  

j u d g e  w i s h e d ,  he c o u l d  l o o k  a t  i t  r i g h t  t h e n  and t h e r e ,  

s i n c e  y o u  w o u l d  h a n d  i t  t o  h im ,  i f  h e  asked.  I b r o u g h t  

i n  t h e  v o l u m e  o f  t h a t  1886  d e c i s i o n  o f  t h e  Supreme C o u r t  

and t h e n ,  when o u r  m o t i o n  was c a l l e d ,  I g o t  up  t o  a r g u e  

t h e  m o t i o n  and on t h e  t a b l e  i n  f r o n t  o f  me was t h e  v o l -

ume. The b i n d i n g  o n  o l d  Supreme C o u r t  o p i n i o n s  i s  q u i t e  

r e v e a l i n g  i n  t h a t  y o u  c a n  t e l l  b y  l o o k i n g  a t  t h e  o u t s i d e  

t h a t  i t  i s  an o l d  Supreme C o u r t  case .  The J u d g e  a s k e d  me 

if I i n t e n d e d  t o  r e l y  u p o n  a c a s e  i n  t h a t  volume.. I 

a n s w e r e d  t h a t  I d i d .  He s a i d ,  " W h a t ' s  t h e  d a t e  o f  t h e  

c a s e ? "  I s a i d ,  ! '1886." He s a i d ,  "How c a n  I r e l y  upon a 

Supreme C o u r t  d e c i s i o n  o f  1886 ,  when I c a n ' t  r e l y  upon  

w h a t  t h e y  s a i d  l a s t  week, s i n c e  n e x t  week t h e y ' r e  g o i n g  

t o  c h a n g e  t h e i r  m i n d s .  So t h e r e f o r e ,  t h e  m o t i o n  i s  

d e n i e d . "  He had n e v e r  r e a d  t h e  b r i e f ,  and he had n o t  -

l i s t e n e d  t o  my a r g u m e n t ,  b u t  he  was r e a d y  t o  t h r o w  us o u t  

o n  t h a t  p o i n t .  I f e l t  q u i t e  d e s p a r a t e  t h e n  b e c a u s e  i t  



was a s i g n i f i c a n t  p r o c e d u r e  t h a t  was c a u s i n g  us e # p e n s e  

and undue e x p e n d i t u r e  of e f f o r t .  I t h e n  a p p e a l e d  t o  t h e  

Judge .  I s a i d ,  "Luncht ime i s  a p p r o a c h i n g .  We had j u s t  

r e c e n t l y  d e m o n s t r a t e d  t o  t h e  Cour t  t h a t  t h e  F D A  does  a 

good j o b , "  r emind ing  h i m  of t h e  canned  v e g e t a b l e  c a s e  and 

t h e  mouse. He had e x p r e s s e d  s a t i s f a c t i o n  w i t h  ou r  work. 

I' f e l t  t h a t  we had a  r e a s o n a b l e  c a s e  b e f o r e  u s .  The 

Judge  d i d  have d i s c r e t i o n a r y  power t o  r e q u i r e  t h e  p r o c e -

d u r e  which he d i d  r e q u i r e ,  b u t  t h a t  he a l s o  had d i s c r e -

t i o n a r y  power no t  t o  r e q u i r e  i t .  I f e l t  t h a t  h i s  o b j e c -

t i v e ,  namely t o  make s u r e  t h a t  no food  o r  p r o d u c t  was 

condemned u n l e s s  t h e r e  was e v i d e n c e  t o  s u p p o r t  i t - - t h a t  

t h a t  	o b j e c t i v e  c o u l d  be a c h i e v e d  by sworn a f f i d a v i t s  

which would be a s u b s t i t u t e  f o r  l i v e  t e s t i m o n y ,  b e  much 

c h e a p e r ,  and y e t  enough t o  c a r r y  ou t  h i s  w i s h e s .  I 

begged him t o  r ead  t h e  b r i e f  o v e r  t h e  l unch  hour  a n d  t h e n  

g i v e  	me a n o t h e r  c h a n c e  t o  a r g u e  thh  c a s e .  He ag reed  and ,  

when 	 he came back i n  t h e  a f t e r n o o n ,  a f t e r  a s h o r t  a r g u -

ment ,  he g r a n t e d  o u r  motion and a g r e e d  t o  a c c e p t  a f f i d a -

v i t s .  That  i s  one memorable e x p e r i e n c e  w i t h  a j u d g e .  

F L :  	 C o n s i d e r i n g  Judge  R i t t e r ' s  w e l l - d e s e r v e d  r e p u t a t i o n  a s  an 

i r a s c i b l e  and u n p r e d i c t a b l e  man, you were v e r y  f o r t u n a t e  

in  t h e  k ind  of outcome t h a t  you o b t a i n e d .  

A D :  That  i s  c o r r e c t .  Ano the r  i n s t a n c e  where I had an unusua l  



e x p e r i e n c e  w i t h  a j u d g e  t o o k  p l a c e  i n  L o s  A n g e l e s .  I 

d o n ' t  remember  t h e  name o f  t h e  d e f e n d a n t s  o r  t h e  name o f  

t h e  p r o d u c t .  I t  was an e y e  remedy  o f  some k i n d .  We had 

t w o  c a s e s  p e n d i n g  a g a i n s t  t h e  f i r m .  One was a  c r i m i n a l  

c a s e  w h i c h  c h a r g e d  t h e m  w i t h  s h i p p i n g  a v o l a t i v e  d r u g  i n  

i n t e r s t a t e  commerce. The o t h e r  was an i n j u n c t i o n  s u i t  

w h i c h  a s k e d  t h e  c o u r t  t o  p r e v e n t  t h e m  f r o m  s h i p p i n g  s u c h  

e y e  remedy  i n  t h e  f u t u r e .  I n  a c c o r d a n c e  w i t h  t h e  p r a c -

t i c :  i n  L o s  A n g e l e s  a t '  t h e  t i m e ,  t h e  c i v i l  s u i t  was a s -

s i g n e d  t o  one j u d g e ,  t h e  c r i m i n a l  s u i t  t o  a n o t h e r .  L e t ' s  

s a y  Judge .  A had t h e  i n j u n c t i o n  s u i t ,  J u d g e  B had t h e  

c r i m i n a l  s u i t .  T h r o u g h  e x t e n s i v e  n e g o t i a t i o n  w i t h  t h e  

d e f e n s e  c o u n s e l ,  t h e  d e f e n d e n t s  c o n s e n t e d  t o  a p e r m a n e n t  

i n j u n c t i o n  and  t h e y  a l s o  p l e d  g u i l t y  t o  s e v e r a l  c o u n t s  i n  

t h e  c r i m i n a l  c a s e .  J u d g e  A ,  who h a n d l e d  t h e  i n j u n c t i o n  

t i o n  s u i t ,  u p o n  b e i n g  p r e s e n t e d  w i t h  a C o n s e n t  D e c r e e  o f  

P e r m a n e n t  I n j u n c t i o n ,  s i g n e d  t h e  i n j u n c t i o n  and  t h a t  was 

t h e  o r d e r  t h a t  r e s t r a i n e d  t h e  d e f e n d a n t s  f r o m  s h i p p i n g  i n  

i n t e r s t a t e  commerce.  J u d g e  B ,  who h a n d l e d  t h e  c r i m i n a l  

a s p e c t s  o f  t h e  c a s e ,  t o o k  t h e  g u i l t y  p l e a s  i n  t h e  c o u n t s  

a g r e e d  upon  b y  t h e  d e f e n d a n t  and r e f e r r e d  t h a t  m a t t e r  f o r  

a p r e - s e n t e n c e  i n v e s t i g a t i o n  b y  t h e  p r o b a t i o n  o f f i c e r .  A 

few weeks b e f o r e  t h e  d e f e n d a n t s  w e r e  t o  come up f o r  sen -

t e n c i n g  b e f o r e  J u d g e  B i n  t h e  c r i m i n a l  c a s e ,  J u d g e  B 

d i e d .  T h e r e a f t e r ,  t h e  c h i e f  j u d g e  r e a s s i g n e d  t h e  c r i m i ;  

n a l  c a s e  t o  J u d g e  A. On t h e  day  p r e v i o u s l y  s e t  f o r  



s e n t e n c i n g ,  we a l l - - t h e  U.S.  A t t o r n e y  and I and  o t h e r  

r e p r e s e n t a t i v e s  o f  t h e  Los  A n g e l e s  D i s t r i c t  as w e l l  as  

t h e  d e f e n d a n t s  and  t h e i r  a t t o r n e y - - a p p e a r e d  i n  C o u r t  

b e f o r e  J u d g e  A  f o r  a s e n t e n c i n g  o f  t h e  d e f e n d a n t s  i n  t h e  

c r i m i n a l  case .  J u d g e  A  l o o k e d  a t  t h e  c a s e  and s a i d ,  

" D i d n ' t  I h a v e  a s i m i l a r  c a s e  b e f o r e  me r e c e n t l y ? "  The 

U . S .  A t t o r n e y  p o i n t e d  o u t  t o  h i m  t h a t  he had s i g n e d  a 

C o n s e n t  D e c r e e  o f  Pe rmanen t  I n j u n c t i o n  i n  t h i s  c a s e  some 

weeks b e f o r e .  J u d g e  then s a i d ,  "It h i n k  maybe t h e  

d e f e n d a n t s  h a v e  s u f f e r e d  enough.  I w o u l d  be w i l l i n g  t o  

e n t e r t a i n - a  m o t i o n  t o  w i t h d r a w  t h e  g u i l t y  p l e a s . "  The 

d e f e n s e  a t t o r n e y ,  w i t h  a l a c r i t y , , m o v e d  o r a l l y  t o  w i t h -

d r a w  t h e  g u i l t y  p l e a s ,  and  t h a t  m o t i o n  was g r a n t e d .  

T h e r e a f t e r ,  t h e  j u d g e  t u r n e d  t o  t h e  U.S. A t t o r n e y  w i t h  a  

s u g g e s t i o n  t h a t  t h e  c a s e  s h o u l d  be d i s m i s s e d .  The U .S .  

A t t o r n e y  s a i d  t h a t  t h e r e  was no r e a s o n  t o  d i s m i s s  t h e  

c a s e ,  and he had no a u t h o r i t y  t o  d i s m i s s  t h e  case .  So 

t h e  j u d g e  s a i d ,  "You t h e n  w a n t  t o  go t o  t r i a l  on t h e  

c a s e ? "  And t h e  U.S.  A t t o r n e y  s a i d  y e s .  So t h e  j.udge 

s a i d ,  " P u t  on  y o u r  f i r s t  w i t n e s s  now." The  U.S.  A t t o r n e y  

was f l a b b e r g a s t e d  b e c a u s e  we had come i n t o  c o u r t  t o  be 

p r e s e n t  a t  t h e  s e n t e n c i n g  o f  t h e  d e f e n d a n t s  and h a d  n o  

w i t n e s s e s  t o  p u t  on  a t  t h e  t i m e  and he s o  t o l d  t h e  Judge .  

The J u d g e  r e s p o n d e d  b y  s a y i n g ,  " I f  y o u  h a v e  no w i t n e s s e s  

t o  p u t  on,  t h e n  t h e  c a s e  i s  d i s m i s s e d  f o r  want  o f  

p r o s e c u t i o n ." 



it
T h a t  	was a b i z a r r e  s i t u a t i o n .  I t  i s  p o s s i b l e  that,could 

h a v e  been  a p p e a l e d ,  b u t  t h e  U.S. A t t o r n e y ' s  o f f i c e .  

d e c i d e d  n o t  t o  a p p e a l  i t .  

F L :  	 P r o b a b l y  b e c a u s e  t h e y  h a d  t o  l i v e  w i t h  t h e  j u d g e  on o t h e r  

c a s e s  o n  o t h e r  days .  

AD: 	 Yes. They w e r e  mad. 

A n o t h e r  u n u s u a l  e x p e r i e n c e  w i t h  a j u d g e came up i n  a c a s e  

i n v o l v i n g  t h e  u s e  o f  a c o l o r  a d d i t i v e .  I t  was a c r i m i n a l  

c a s e ,  and  t h e  d e f e n d a n t  had p l e d  g u i l t y  t o  u s i n g  t h e  

c o l o r  a d d i t i v e .  The m a t t e r  had been  r e f e r r e d  t o  t h e  p r o -

b a t i o n  o f f i c e r  f o r  p r e - s e n t e n c e  i n v e s t i g a t i o n ,  and t h e n  

t h e  p a r t i e s  and t h e  d e f e n d a n t  g a t h e r e d  i n  c o u r t  f o r  t h e  

s e n t e n c i n g  b y  J u d g e  H a l l  i n  Los A n g e l e s .  J u d g e  H a l l  was 

a v e r y  l a r g e  d i g n i f i e d  j u d g e  w i t h  la ' rge d a r k  e y e b r o w s ,  

v e r y  i m p r e s s i v e  t o  l o o k  a t .  He a s k e d  t h e  d e f e n s e  a t t o r -

n e y  w h e t h e r  he o r  h i s  c l i e n t  w i s h e d  t o  s a y  a n y t h i n g  b e -

f o r e  s e n t e n c e  was imposed .  The d e f e n s e  a t t o r n e y  s a i d  no,  

h i s  c l i e n t  d i d n ' t  have  a n y t h i n g  t o  say ,  b u t  he himmself 

w o u l d  m e r e l y  o f f e r  t h e  comment t h a t  he had r e a d  t h e  c o l o r  

r e g u l a t i o n  i n  q u e s t i o n  and had t o  c o n f e s s  t h a t  he 

c o u l d n ' t  u n d e r s t a n d  i t .  The j u d g e  g l o w e r e d  a t  h i m  and he  

s a i d ,  "Young  man, i f  y o u  know a n y b o d y  who c a n  u n d e r s t a n d  

a n y  f e d e r a l  r e g u l a t i o n ,  I wan t  y o u  t o  b r i n g  h i m  i n t o  my 



c o u r t .  I w a n t  t o  mee t  h im . "  

My o n l y  comment on t h i s  i s  t h a t  t h e  c o l o r  r e g u l a t i o n  was 

v e r y  c o m p l i c a t e d  t h e n ,  and p r o b a b l y  i s  more  so now. I 

w o u l d  u r g e ,  u p o n  t h o s e  who w r i t e  r e g u l a t i o n s ,  t o  b 'ea r  i n  

m i n d  t h a t  t h e y  a r e  t o  be  u n d e r s t o o d ,  n o t  o n l y  b y  t h o s e  

who a r e  t e c h n i c a l l y  v e r s e d  i n  t h e  s u b j e c t  m a t t e r ,  b u t  b y  

j u d g e s ,  j u r o r s ,  U.S. A t t o r n e y s ,  and  b t h e r  a t t o r n e y s  who 

a r e  n o t  w e l l  v e r s e d  i n -  t h o s e  s u b j e c t s .  I t  w o u l d  be v e r y  

h e l p f u l  i f  t h e y  c o u l d  be  w r i t t e n  so t h a t  t h e y  c o u l d  be  

e a s i l y  u n d e r s t o o d .  I know i t ' s  n o t  e a s y  t o  do t h i s ,  b u t  

we s h o u l d  t r y .  

A f t e r  d e l i v e r i n g  h i m s e l f  o f  t h e s e  r e m a r k s ,  t h e  j u d g e  p r o -

c e d e d  t o  i m p o s e  a v e r y  n o m i n a l  f i n e  upon t h e  d e f e n d a n t s .  

A n o t h e r  one o f  o u r  b i z a r r e  c a s e s ,  m i y b e  one  o f  t h e  mos t  

b i z a r r e  t h a t  I ' v e  e v e r  w o r k e d  on,  was a c a s e  o f  t h e  U . S .  

a g a i n s t  D rown .  The d e f e n d a n t  was c o n v i c t e d ,  t h e  c o n v i c -  

t i o n  was s u s t a i n e d  i n  t h e  c o u r t  o f  a p p e a l s ,  and t h e  

Supreme C o u r t  r e f u s e d  t o  r e v i e w  i t .  The A s s i s t a n t  U.S. 

A t t o r n e y  who t r i e d  t h i s  c a s e  t h e r e a f t e r  w r o t e  a  l a w  j o u r -

n a l  a r t i c l e  i n  w h i c h  he s u m m a r i z e d  a l l  o f  t h e  b i z a r r e  

a s p e c t s  o f  t h e  c a s e  and, f o r  h i s t o r i c a l  i n t e r e s t ,  I w o u l d  

u r g e  y o u  t o  r e a d  h i s  a r t i c l e .  The name o f  t h e  a r f i c l e  i s  

" C o n f l i c t  w i t h  Q u a c k e r y " .  The w r i t e r  o f  t h e  a r t i c l e ,  o f  



c o u r s e ,  T o b i a s  K l i n g e r .  The a r t i c l e  a p p e a r s  i n  t h e  -FDC 

Law J o u r n a l ,  v o l u m e  8, p a g e  7 7 7 ,  and  i t  was w r i t t e n  i n  

FL :  	 I t  seems t o  me, A r t h u r ,  t h a t  t h e  t h i n g s  y o u ' v e  been t a l k -  

i n g  a b o u t  a r e  an  e x c e l l e n t  i l l u s t r a t i o n  o f  how t h i s  l a w  

c a n  be a p p l i e d  t o  a v a r i e t y  o f  c i r c u m s t a n c e s .  Have y o u  

g o t  any  c a s e  t h a t  r e a l l y  i l l u s t r a t e s  wha t  a f l e x i b l e  

i n s t r u m e n t  t h e  Food,  rug and C o s m e t i c  A c t  i s ?  

AD: 	 Yes, I do. have.  I t  was a  s e i z u r e  a c t i o n  i n  S e a t t l e ,  may-

be  2 5  y e a r s  ago. U n d e r  s e i z u r e  was an a r t i c l e  o f  f o o d ,  

n a m e l y  a p p l e  j u i c e .  The a p p l e  j u i c e  was p a c k e d  i n  g l a s s  

j a r s ,  and  t h e  j a r s  were  t r a n s p a r e n t .  T h e r e  was a  l a b e  

on each  j a r .  When y o u  l o o k e d  a t  t h e  a p p l e  j u i c e ,  i t  

l o o k e d  v e r y  n i c e ,  v e r y  c l e a r ,  as any  w e l l  f i l t e r e d  app 

j u i c e  w o u l d  l o o k .  The b a c k g r o u n d  o f  t h e  c a s e  was t h a t  

o u r  i n v e s t i g a t o r  h a d  been p r e s e n t  i n  t h e  m a n u f a c t u r e r ' s  

p l a n t  when t h i s  j u i c e  was p r o d u c e d .  He had b e a u . t i f u 1  

c o l o r  p i c t u r e s  t a k e n  a t  v a r i o u s  s t a g e s  o f  t h e  p r o c e s s i n g  

o f  t h e  a p p l e s ,  f r o m  t h e  t i m e  t h a t  t h e y  w e r e  l u m p e d  

t o g e t h e r  i n  a p i l e ,  w h i l e  t h e y  w e r e  b e i n g  t r a n s p o r t e d  on  

a c o n v e y o r  b e l t  and  w e r e  b e i n g  s o r t e d ,  and t h e n  as t h e y  

w e n t  i n t o  t h e  h o p p e r  a f t e r  h a v i n g  b e e n  s o r t e d .  These  

p i c t u r e s ,  f r o m  t h e  v e r y  b e g i n n i n g  u n t i l  t h e  end,  deomon. 

s t r a t e d  t h e  r e v o l t i n g  n a t u r e  o f  t h e  r a w  m a t e r i a l s  t h a t  

w e r e  u s e d  i n  m a k i n g  t h i s  a p p l e  j u i c e .  T h e y  were  r o t t e n ,  



wormy,  m o l d y ,  b l a c k - - w h a t e v e r  s h o u l d n ' t  h a p p e n  t o  an 

a p p l e  h a d  h a p p e n e d  t o  t h e s e  a p p l e s - - a n d  t h e y  w e r e  e x c e l -

l e n t  p i c t u r e s .  The c h a r g e  i n  t h e  s e i z u r e  a c t i o n  was t h a t  

t h e s e  a p p l e s  w e r e  p r e p a r e d ,  p a c k e d  and h e l d  u n d e r  i n s a n i -

t a r y  c o n d i t i o n s  w h e r e b y  t h e y  may h a v e  become c o n t a m i -  

n a t e d  w i t h  f i l t h .  The c a s e  was s e t  f o r  p r e - t r i a l  h e a r i n g  

i n  S e a t t l e  and,  when we met  w i t h  d e f e n s e  c o u n s e l ,  we 

showed h i m  t h e  p i c t u r e s  t h a t  we had,  e x p e c t i n g  t h a t  h e  

w o u l d  r o l l  o v e r  and g i - ve  up,  a t  t h a t  p o i n t .  However ,  he 

c a l l e d  o u r  a t t e n t i o n  t o  t h e  f a c t  t h a t  t h e  j u d g e  b e f o r e  

whom t h i s  c a s e  was t o  b e  t r i e d  was v e r y  c o n s e r v a t i v e  i n  

e n f o r c i n g  a n y  l a w  and w o u l d  be s u s c e p t i b l e  t o  a d e f e n s e  

a r g u m e n t  t h a t  t h e  r a w  m a t e r i a l s  u s e d  i n  t h e  m a k i n g  o f  t h e  

j u i c e  c o u l d  n o t  b e  c o n s i d e r e d  an i n s a n i t a r y  c o n d i t i o n .  I n  

o t h e r  w o r d s  he f e l t ,  and  h e  s a i d  he w o u l d  a r g u e  v e r y  

v i g o r o u s l y ,  t h a t  i n s a n i t a r y  c o n d i t i o n s  r e f e r r e d  t o  s u c h  

t h i n g s  as m c e  r u n n i n g  a r o u n d  o r  i n j e c t s ,  b u t  n o t  t o  t h e  

r a w  m a t e r i a  s t h e m s e l v e s .  And t h a t  t h e r e f o r e ,  s i n c e  

t h i s  j u d g e  was t e c h n i c a l ,  h e  w o u l d  l i k e l y  r e f u s e  t o  p e r -

m i t  any  o f  t h a t  e v i d e n c e  i n ,  w h i c h  w o u l d  o f  c o u r s e  be 

d e v a s t a t i n g  t o  o u r  c a s e .  We t h o u g h t  a b o u t  i t  o v e r n i g h t ,  

and  met  a g a i n  t h e  n e x t  m o r n i n g  w i t h  t h e  d e f e n s e  a t t o r n e y .  

W e  s a i d  i f  t h a t  was t h e  way he f e l t  a b o u t  i t ,  we w o u l d  

a s k  t h e  j u d g e  f o r  p e r m i s s i o n  t o  amend o u r  p l e a d i n g s  t o  

i n c l u d e  an  a d d i t i o n a l  a1 l e g a t i o n .  The a1 l e g a t i o n , .  as i t  

t h e n  s t o o d ,  was an  a d u l t e r a t i o n  a l l e g a t i o n  u n d e r  

4 0 2 ( a ) ( 4 ) .  We w o u l d  ask  t h e  C o u r t  t o  add t h e  c h a r g e  t h a t  



t h e  p r o d u c t  was m i s - b r a n d e d  u n d e r  4 0 3 ( a )  b e c a u s e  i t s  

l a b e l i n g  was m i s l e a d i n g  s i n c e  t h e  v i g n e t t e  on t h e  1 .abe l -

i n g  d e p i c t e d  t w o  b e a u t i f u l  a p p l e s  w h i c h  c r e a t e d  t h e  

i m p r e s s i o n  t h a t  t h e  j u i c e  i n  t h e  b o t t l e  was made f r o m  

G r a d e  A F a n c y  who lesome a p p l e s ,  and i t  f a i l e d  t o  r e v e a l  

t h e  m a t e r i a l  f a c t  u n d e r  2 0 1 ( n )  t h a t  t h e  p r o d u c t  i n  f a c t  

wds d e r i v e d  f r o m  wormy, m o l d y  and r o t t e n  a p p l e s ,  s u c h  as 

w o u l d  be  d e m o n s t r a t e d  b y  t h e s e  p h o t o g r a p h s .  A t  t h a t  

p o i n t ,  t h e  d e f e n s e  c o l l a p s e d  b e c a u s e  t h e  p h o t o g r a p ' h s  

w o u l d  u n q u e s t i o n a b l y  be  r e l e v a n t  t o  p r o v e  t h a t  c h a r g e .  

My comment h e r e  i s  t h a t  t h e  s t a t u t e  i s  a b r o a d  one and 

p r o v i d e s  an  o p p o r t u n i t y  t o  make c h a r g e s  t o  f i t  w h a t e v e r  

e v i d e n c e  we have.  Why s h o u l d  we t a k e  a c h a n c e  on w h e t h e r  

t h e  j u d g e  w o u l d  a c c e p t  a more  s o p h i s t i c a t e d  t h e o r y  on  t h e  

S e c t i o n  4 0 2 ( a ) ( 4 )  change ,  w h i c h  he m i g h t ,  and w h i c h  has  

been  a c t u a l l y  d o n e  l a t e r  on ,  when we a l s o  had a good 

b a s i s  f o r  c h a r g i n g  a m i s b r a n d i n g  whe"re t h e  e v i d e n c e  w o u l d  

u n q u e s t i o n a b l y  b e  r e l e v a n t .  So, t h o s e  o f  us who f r a m e  

t h e  c h a r g e s  s h o u l d  l o o k  n o t  o n l y  t o  t h e  o b v i o u s  p o s s i b i -

l i t y ,  b u t  t o  t h e  p o s s i b i l i t i e s  t h a t  do n o t ,  a t  f i r s t  

g l a n c e ,  seem t o  be t h e r e .  

T o  t e r m i n a t e  t h i s  d i s c u s s i o n ,  l e t  me j u s t  add  a f e w  w o r d s  

a b o u t  my p e r s o n a l  e x p e r i e n c e s  w i t h  t h e  Food a n d  D r u g  Ad- 

m i n i s t r a t i o n  e m p l o y e e s .  I w o r k e d  w i t h  t h e m  f o r  28 .yea t - s ,  

b o t h  a t  h e a d q u a r t e r s  and i n  t h e  f i e l d .  I f e l t  t h a t  t h e y  



w e r e  an o u t s t a n d i n g  g r o u p  o f  d e d i c a t e d  p e o p l e ,  w h e t h e r  

t h e y  w e r e  d i r e c t o r s ,  c h e m i s t s ,  i n s p e c t o r s ,  d i s h w a s h e r s ,  

w h a t e v e r  t h e i r  c a p a c i t y .  I t  was g r a t i f y i n g  t o  work  w i t h  

p e o p l e  who c a r e d  as much a b o u t  t h e  g o a l s  o f  t h e  FDA and  

who a c t e d  w i t h o u t  r e g a r d  t o  t h e i r  p e r s o n a l  c o n v e n i e n c e  o r  

t i m e ,  a l w a y s  t o  a c h i e v e  t h o s e  g o a l s .  

H a v i n g  j u s t  d e l i v e r e d  m y s e l f  o f  a " f i n a l  s t a t e m e n t " ,  I 

w a n t  t o  add  someth ing . .  No s e l f - r e s p e c t i n g  l a w y e r  i s  e v e r  

r e a l l y  t h r o u g h ,  t h e r e  i s  a l w a y s  s o m e t h i n g  t o  be  added. 

I n  t h i s  c a s e ,  I wan t  t o  speak  a b o u t  t h e  A l l a n  D r u g  Promo- 

t i o n  and  t h e  l i t i g a t i o n  w h i c h  we had i n  D e n v e r  somle y e a r s  

ago.  The p r o d u c t  was an acne and p i m p l e  remedy.  We were  

u n a b l e  t o  c h a r g e  t h a t  t h i s  p r o d u c t  was a new d r u g  b e c a u s e  

i t  met  t h e  c o n d i t i o n s  o f  e x e m p t i o n .  I n  o t h e r  w o r d s ,  i t  

h a d  been  on t h e  m a r k e t  b e f o r e  1962 ,  and t h e  promotsers 

h a d  n o t  c h a n g e d  t h e i r  c l a i m s ,  and  t t i e y  had met  a l l  t h e  

o t h e r  c o n d i t i o n s  w h i c h ,  a t  t h e  moment, I c a n ' t  remember.  

We w e n t  t o  t r i a l  t h e n ,  c h a r g i n g  t h a t  t h e  p r o d u c t  was 

m i s b r a n d e d  u n d e r  5 0 2 ( a )  i n  t h a t  i t  was o f f e r e d  as an acne  

and  p i m p l e  remedy  and was n o t  e f f e c t i v e  as an acne and 

p i m p l e  remedy .  A f t e r  a t r i a l '  w i t h  some u n u s u a l  d e v e l o p -

m e n t s ,  t h e  j u d g e  r u l e d  i n  o u r  f a v o r ,  b u t  w r o t e  h i s  own 

f i n d i n g s  and  c o n c l u s i o n s  i n  w h i c h  he s a i d  t h a t ,  whS le  t h e  

e x i s t i n g  l a b e l i n g  c l a i m s  were  f a l s e  and m i s l e a d i n g ;  he 

b e l i e v e d  t h a t  t h e  p r o d u c t  m i g h t ,  i n  some i n s t a n c e s ,  b e  



e f f e c t i v e  i n  t h e  t r e a t m e n t  o f  a c n e  and p i m p l e s .  He t h e n  

o r d e r e d  t h a t  t h e  c l a i m a n t  be  g i v e n  an o p p o r t u n i t y  t o  

r e l a b e l  t h e  goods . The p r i n c i p a l  i n g r e d i e n t  i n  t h e  d r u g  

was V i t a m i n  A. 

we p o i n t e d  o u t  i n  c o u r t  t h a t ,  i f  t h e  p r o d u c t  was t o  be  

r e 1  a b e l e d ,  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  c o u r t ,  t h e  s t a t -

u t e  r e q u i r e d  t h a t  t h e  r e l a b e l i n g  be done  u n d e r  s u p e r -  

v i s i o n  o f  t h e  FDA. r he d e f e n s e  a t t o r n e y  somewhat a n g r i l y  

t o l d  t h e  C o u r t  t h a t  he  knew t h e  FDA w o u l d  n e v e r  a p p r o v e  

a n y  r e v i s e d  l a b e l i n g  ( i n  w h i c h ,  o f  c o u r s e ,  he  was c o r -

r e c t ) ,  and  he  r e q u e s t e d  t h a t  t h e  C o u r t  p e r m i t  h i s  c l i e n t  

t o  r e l a b e l  i t  w i t h o u t  g o i n g  t h r o u g h  t h e  p r o c e d u r e  o f  

s e e k i n g  FDA a p p r o v a l .  However ,  t h e  j u d g e ,  who was a 

s t i c k l e r  f o r  t h e  s t a t u t e ,  upon r e a d i n g  S e c t i o n  304,  

d e c l a r e d  t h a t  i t  d i d  r e q u i r e  t h e  FDA t o  r e v i e w  i t .  So 

t h e  d e f e n s e  a t t o r n e y  s a i d ,  " T h e y ' l l  j u s t  d r a g  t h e i r  

f e e t . "  And t h e  j u d g e  s a i d ,  " T h e y ' l l  n o t  d r a g  t h e i r  f e e t .  

I ' m  g o i n g  t o  g i v e  t h e m  3 0  d a y s  t o  do  i t . "  So the* j u d g e  

d i r e c t e d  t h a t  t h e  d e f e n s e  a t t o r n e y  s u b m i t  p r o p o s e d  r e -

v i s e d  l a b e l i n g  t o  us ,  and t h a t  we meet  w i t h i n  a c e r t a i n  

p e r i o d  o f  t i m e .  We s u g g e s t e d  t h a t  t h e  m e e t i n g  t a k e  p l a c e  

a t  h e a d q u a r t e r s  and  t h a t  t h e  m a t t e r  come b a c k  t o  c o u r t  

w i t h i n  a mon th ,  i f  t h e r e  was a n y  p r o b l e m .  So D r .  

W e i l e r s t e i n  and I wen t  t o  h e a d q u a r t e r s  i n  a d v a n c e  o f  t h e  

m e e t i n g  w i t h  t h e  d e f e n s e  a t t o r n e y  t o  d i s c u s s  t h e  p o s i t i o n  

t h e  FDA was t o  t a k e .  D r .  W e i l e r s t e i n  and I f e l t  t h a t ,  i f  



a  d r u g  was exempt  f r o m  t h e  new d r u g  p r o v i s i o n s ,  and 

e s p e c i a l l y  t h e  1 9 6 2  Amendments, b y  r e a s o n  o f  m e e t i n g  t h e  

c o n d i t i o n s  o f  e x e m p t i o n ,  it w o u l d  l o s e  t h e  g r a n d f a t h e r  

s t a t u s  w h i c h  i t  h a d  i f  t h e r e  w e r e  a n y  c h a n g e s  i n  t h e  

l a b e l i n g  o f  t h e  p r o d u c t ,  b e c a u s e  o n e  o f  t h e  c o n d i t i o n s  o f  

e x e m p t i o n  r e q u i r e d  t h a t  t h e  1  a b e l  i n g  r e m a i n e d  c o n s t a n t .  

Now, i n  t h i s  c a s e ,  i t  was e s s e n t i a l  t h a t  t h e  l a b e l i n g  be 

c h a n g e d ,  u n d e r  t h e  c o u r t  o r d e r ,  s i n c e  t h e  C o u r t  had  s a i d  

o n l y  t h a t  i t  m i g h t  b e  o f  v a l u e  i n  some c a s e s  o f  acne and  

p i m p l e s  i n s t e a d  o f  o v e r r u l i n g  t h e  c u r r e n t  a b e l  i n g  t h a t  

i t  was o f - v a l u e  i n  a c n e  and  p i m p l e s .  When we met  i n  

W a s h i n g t o n  w i t h  o u r  own p e o p l e ,  t h e  r e c e p t  on was a m i x e d  

o n e .  Some a g r e e d  w i t h  us ;  some f e l t  t h a t  he FDA h a d  an 

o b l i g a t i o n  t o  c o n s i d e r  t h e  o v e r a l l  p i c t u r e ,  and t h a t  i f  

t h e  p o s i t i o n  e s p o u s e d  b y  D r .  W e i l e r s t e i n  and me w e r e  

a c c e p t e d  and u p h e l d  b y  t h e  c o u r t ,  i t  w o u l d  mean t h a t  a n y  

p e r s o n  who was m a n u f a c t u r i n g  o r  d i s t r i b u t i n g  a g r a n d -

f a t h e r e d  d r u g  w o u l d  b e  l o a t h e  t o  make any  c h a n g e s  d i c -  

t a t e d  b y  c u r r e n t  s c i e n t i f i c  k n o w l e d g e  f o r  f e a r  o f  l o s i n g  

t h e  g r a n d f a t h e r e d  s t a t u s ,  and  t h e r e f o r e  t h e  p u b l i c  m i g h t  

s u f f e r  b e c a u s e  i t  w o u l d  n o t  h a v e  t h e  b e n e f i t  o f  c u r r e n t  

s c i e n t i f i c  i n f o r m a t i o n .  However ,  u l t i m a t e l y  t h e  a g r e e -

men t  was r e a c h e d  amongs t  o u r s e l v e s  t h a t  t h e  Agency  w o u l d  

r e q u i r e  a new d r u g  a p p l i c a t i o n  w h e n e v e r  a g r a n d f a t h e r e d  

d r u g  no l o n g e r  b o r e  t h e  same l a b e l i n g  w h i c h  had g i v e n  i t  

t h e  g r a n d f a t h e r  s t a t u s .  



When we me t  w i t h  o p p o s i n g  c o u n s e l ,  he s u b m i t t e d  h i s  p r o -

p o s e d  r e v i s e d  l a b e l i n g  w h i c h  was t o t a l l y  u n s a t i s f a c t o r y .  

We p o i n t e d  o u t  t h a t  i t  d i d  n o t  c o n f o r m  t o  t h e  c o n d i t i o n s  

s p e c i f i e d  b y  t h e  j u d g e .  I t  d i d n ' t  h a v e  enough  "maybes"  

n o r  d i d  i t  r e f e r  t o  p o s s i b l e  u s e f u l n e s s  i n  "some c a s e s "  

o f  acne and  p i m p l e s .  However ,  we p o i n t e d  o u t  t h e r e  was a 

more  f u n d a m e n t a l  p r o b l e m  c o n f r o n t i n g  a l l  o f  u s ,  and t h a t  

was t h a t  t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  1 9 6 2  New D r u g  

Amendments and t h e  e n f o r c e m e n t  p o l i c i e s  o f  t h e  FDA w o u l d  

r e n d e r  t h i s  p r o d u c t  a new d r u g  d i v e s t e d  o f  i t s  g r a n d -  

f a t h e r e d  s t a t u s  i f  he made -a t  a l l  i n  t h e  

l a b e l i n g .  H i s  agument  was t h a t  t h e  l a b e l i n g  c h a n g ~ e s  

w o u l d  n o t  add  t o  t h e  c o n d i t i o n s  o f  use,  b u t  w o u l d  d i m i n -

i s h  them,  t o  some e x t e n t .  We p o i n t e d  t h a t  t h e  s t a t u t e  

d i d  n o t  d i s t i n g u i s h  b e t w e e n  a d d i n g  and d i m i n i s h i n g .  He 

was s t u n n e d  t h e r e  f o r  a moment, s lammed s h u t  some v o l u m e  

w h i c h  he had b e f o r e  h im ,  p a c k e d  up 6 i s  b r i e f c a s e s  and 

s a i d ,  " W e ' l l  see y o u  i n  c o u r t , "  w h i c h  we d i d .  We l o s t  

b e f o r e  t h e  D i s t r i c t  J u d g e  on t h a t  p o i n t ,  b u t  i t  was 

r e v e r s e d  o n  a p p e a l .  

I t  i s  t r u e  t h a t  t h e  FDA d i d  h a v e  t o  r e a c h  a p o l i c y  d e -  

c i - s i o n  h e r e  as  t o  w h e r e  t o  go and how s h a r p l y  t o  d r a w  t h e  

l i n e  b e t w e e n  a g r a n d f a t h e r e d  d r u g  and  a new d r u g .  I f e e l  

t h a t  we made t h e  r i g h t  d e c i s i o n .  When I s a y  we, 1 -mean .  

t h e  Agency  made t h e  r i g h t  d e c i s i o n .  



FL:  Thank you,  M r .  D i cke rman ,  f o r  t a k i n g  t h e  t i m e  t o  r l eco rd  

y o u r  e x p e r i e n c e s  and o p i n i o n s  f o r  us .  




